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Saunders and Cole’s Reporte, Bail Court, 2 vols., 1846—-1848 . 

Saunders and Macrae’s County Courts and Insolvency Cases 
eclaand Pera dea Cases and Appeals, Vols. II. and 4II.),2 vais 

Savile’s Reports, Common Pleas, fol., l vol., 1580—1591 

Sayer’s Reports, King’s Bench, fol., 1 vol., 1751—1756 

Scottish Jurist, 46 vo. , 1829—187 73 aes 

Scottish Law Reporter, 61 vols., 1865—1924 

Scots Revised pe scat 

Schoales and Lefroy’s Reports, ‘Chancery (Ireland), 2 vols. y 
1802—1806 6 

Scott’s Reports, Common Pleas, 8 vols., '1834—1840 sue 

Scott’s New ed ak Common Pleas, 8 ‘vols., 1840—1845 _.... 

ae and Smith’s Reports, Probate and Divorce, 1 vol., 1859 — 

Select: Cases in Chancery, fol., 1 vol., 1685—1008 (Pt. “Til. of 
Cas. in Ch.) 

Selwyn’s Abridgement of the Law of Nisi Prius 

Sessions Settlement Cases, King’s Bench, 2 vols., 1710—1747 

Cases adjudged in K. B. concerning Settlements & Removals, 
1 vol., 1685—1727 oe 

age Court, of Session Cases (Scotland), Ist series, 16 vols. 

rt ane ee s Scotch Appeals, House of ‘Lords, 8 vols., - 

P. Shaw’s Digest of Decisions (Scotland), ed. by Bell and 
Lamond, 3 vols., 1726—1868 

P. Shaw’s Justiciary Decisions (Scotland), 1 vol., "1819-1831 _ 

P. Shaw’s Scotch Appeals, House of Lords, 2 vols., 1821—1824 

P. Shaw’s Teind Court Decisions (Scotland), 1 vol., steals ie 

Sheppard’s Touchstone of Common Assurances 

Shower’s Reports, King’s Bench, 2 vols., 1678—1695 ... 

Shower’s Cases in Par ent, fol., 1 vol., 1694—1699.. 

Siderfin’s Reporte, King’s Bench, Common Pleas and Exchequer, 
fol., 2 vols., 1657——1670 eee ace aee ae aes 


Eng. 


Eng. 


Eng. 
Eng. 


S. Af. 
S. Af. 


8. Af. 
BS. Af. 
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date a 


Stair aa 
Stark. 


Stuart... 
Stuart, Adm. ... 
Stuart, Adm. N. S. 


Stuart, K. B.... oe 


Sty. ‘ies is dies 
Sw. i eee eee 
Sw. & Tr. ake eae 


Term Rep. 
Terr. L. 
Thom. 

Toth. Su 
Town St. Tr. 
Trem. P. C. 


Tudor, L. C. Merc. Law. 
Tudor, L. C. Real Prop. 


Tee, & Ge pe ee 
U. ©. Jur 


U.GLILNS. .. 


Simons’ Reports, Chancery, 17 vols., 1826—1852 fe 

Simons and Stuart’s Reports, Chancery, 2 vols., 1822—1826.. 

Simons’ Reports, Chancery, New Series, 2 vols., 1850—1852 . 

Skinner’s ag ote King’s Bench, fol., 1 vol., 1681—1697 ; 

ae encase tty’s eOROrte, King’ s Bench dee 1 vol: 

Smale and Giffard’s Re Reports, Chancery, 3 ‘vols., "1852—1837 . 

J. P. Smith’s Reports, jai bo ’s Bench, 3 vols., 1803-1806 see 

Smith’s Leading Cases, 2 vols... ne 

C. L. Smith’s ogistration Cases, 1895—(curren t) 

Smythe’s Reports, Common Pleas (Ireland), 1 vol., 1839-1840 

Solicitors’ J ened. 1856—(current) 

Spence’ 8 Equitable Jurisdiction of the Court of Chancery 
Spinks’ Prize Court Cases, 2 parta, 1854—1856 


Queensland State Reports, since 1902 (e.g., [1902] St. R. Qd.) 

Stair’s Decisions, Court of Session (Scotland), fol., 2 vols., 
1661—1681 4: 

Starkie’s Reports, Nisi Prius, 8 volz., 1814—1823 

State Trials, 34 vols., 1163—-1820 ie os 

State Trials, New Series, 8 vols., 1820—1858 we 

Stewart's Nova Scotia Admiralty Reports, 1803—1813 

Stockton’ s Vice-Admiralty Report and Digest . sve 

Story’s Commentaries on Equity J urisprudence 

Strange’ 8s Reports, 2 vols., 1716—1747 

Beir Milne, and Peddie's e peporte (Scotland), 2 2 vols. '1851— 

Sessions Cases (Stuart) 

Stuart’s Vice-Admiralty (Lower Canada) Cases, 1836—1 856 . 

ee ee (Lower Canada) Cases, 2nd series, 1859 

fae rhe ye Wada of Cases in ‘King’ 8 Bench, ‘ete. (Lower Canada), 

Style’s ing ‘ade King’ 8 Bench, fol., 1 vol., 1646—1655 

Swabcy’s gue Admiralty, i vol., 1855—1859 z 

merce oer : istram’s Reports, Probate and Divorce, 4 vols. 

Swanston’s Report, Chancery, 8 8 vols., 1818—1821 

Swinton’s Justiciary Reports ( Scotland), 2 vols., 1836—1841.. 

Syme’s Justiciary Reports (Scotland), 1 vol., 1826—1829_... 


Temple and Mew’s Criminal Pte Cases, 1 vol., 1848—1851 

air A 1909 Witwatersrand High Court (Transvaal Sareny) 

Sir T. Jones’s Reporte, King’ 8 Bench and Common Pleas, fol., 
1 vol., 1667—1 

Reports of the Witwatersrand High Court (Transvaal Colony), 
1910—(current) ... 

The Times Law Reports, 1884—(current) 

Reports of the Supreme Court of the Transvaal, 1910—(current) 

South African Law Reports, Transvaal Provincial Division ... 

ca OT dt bcctcal Reports, King’s Bench, fol., 1 vol., 1660--— 


Reports of the Supreme Court of the Transvaal, 1902—-1909.. 
Tamlyn’s nape Rolls Court, 1 vol., 1829—1830 
Tasmanian Law Reports 

Taunton’s Reports, Common Pleas, 8 vols. 1807--1819 

Tax Cases, 18 6—(current) 

Taylor’s King’s Bench Reports 

Manitoba Reporte temp. Wood 

Term Reports amore and East), oe 8 3 vols., 178! 5—1800.. 
Territories Law Reports : ne 
Nova Scotia Reports (Thomson) .. 

Tothill’s Transactions in Chancery, 1 vol., , 15591646 
Townsend, Modern State Trials ... Ss 

Tremaine Pleas of the Crown, 1 vol., 1667 

Tristram’s Consistory Judgments, 1 ‘vol., 1872—1890 . 

New Brunswick Reports (Trueman) 

Tudor’s Leading Cases on Mercantile and Maritime Law 
Tudor’s Leading Cases on Real Property 

Turner and Russell’s peports Chancery. 1 vol., 1822—1825 . 
Tyrwhitt’s Reporte, Exchequer, 5 vols., 1830—1835 — 
Tyrwhitt and Granger’s Reports, Exchequer, 1 vol., 1835. —1836 


Upper Canada Jurist Jee = 
Canada Law Journal, New Series, 1865—(current) ag aus 


Eng. 


Eng. 


Eng. 
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0.0. L. - 0. 2 Sie sy Law Journal, Old Series, 10 vols., aio sis 

U.C.R. .. “ ae U pee Canada Reports, sees: 8 ‘Bench sus 

Udal . oe eee eee Fij Law Reports (Udall) - eee sae. : ese eee 

V.L. RB. ut .. Victorian Law Reports __... ibe a3 ae Sie 

V.R. a. ee ... Victorian Reports . as 68 se sie 

V. R. (Adm.) _.... ... Victorian Reports (Admiralty) ae me 

V. R. (Eq.) oa ... Victorian Reports oe 

V. R. (Law) ue ... Victorian Reporte (La 

Vaugh. ... fae ... Vaughan’s Reports, Common Pleas, fol., 1 vol., "je66—1678 . 

Vent. ... eet .. Ventris’ Reports (Vol. I., King’s Bench ; Vol. Il, Common 
Pleas), fol., 2 vols., 1668—1691 ws 

Vern... eat ... Vernon’s Reporte, Chancery, 2 vols., 1680—17 19 

Vern. & Scr. __... .. Vernon and Scriven’s Reports, King’ ) ais (Ireland), 1 vol. 
1786—1788 

Ves. se a .. Vesey Jun.’s Reports, Chancery, 19 vols., '1789—1817.. 

Ves. & B. ous ... Vesey and Beames’s Reports, Chancery, 3 vols., 1g12—1814.. 

Ves. Sen. se .. Vesey Sen.’s Reports, 2 vols., 1747—1756 

Vin. Abr. . sae ... Viner’s Abridgment of Law and share. esas 22 vols. . 

Vin. Supp. ao ... Supplement to Viner’s Abridgment of Law and Equity, 6 vols. 

W. Waterme 2 tel 8 ree of the Papreme: veut bi the “spe et 
Good Hope, 1 

W.A.L. R. = ... West Australian Law Re sas “ae 

W. A’B. & W. ... ... Webb, A’Beckett and Ropers Victorian Reports gee see 

W. & W. Wyatt and Webb ..... 

W.C. C. Workmen’s Compensation ‘Cases (Minton-Senhouse), 9 vols. ss 
1898—1907 

W. H. C. South African Law Reporta, Witwatersrand High Co 

W. Jo. .. Sir W. Jones’s ei King’s Bench and Common Pleas, fol., 
1 vol., 1620—164 eo 

W.L. D. o .. South African Law Reports, Witwatersrand Local Division its 

W. L. R. or .- Western Law Reporter _... ste 

W. L. T. Western Law Times 

W.N. (preceded by date) Law Reports, Weekly Notes, 1866—(current) (e. 0 (1866) W. N. ) 

W. N. Calcutta Weekly Notes 

W. R. Weekly Re arte 54 vols., 1852—1906 . 

W. R. Sutherland’s Weekly Reporter 

W.R..... - bth Reporter, reporting cases in ‘the Cape Provincial 

ivision ... i 

W. W. & A’B. ... .- Wyatt, Webb and A’Beckett 

W. W. R. wan -. Western Weekly Reports . 

Wallis by Lyne .. Wallis’ Reports, Chance ‘(Ireland), 1 vol. 11661701 

Web. Pat. Cas. ... ... Webster’s Patent Cases, 2 vols., 1602—18 ee 

Welsh, Reg. Cas. ..» Welsh’s Registry Cases (Ireland), 1 vol., 19321840 : 

Went. Off. Ex. ... Wentworth’s Office and Duty of Executors ss fs 

Weat an ..» West’s Reports, House of Lords, 1 vol., 1839—1841 ... Soe 

West temp . Hard. .. West's Reports temp. Hardwicke, Chancery, 1 vol., 1786—1740 

West. Tit e Cas. ... Western’s London ithe Cases, 1 vol., 1592—1822° Sets 

White _... sate .. White’s Justiciary Reports (Scotland), 3 vols., 1886—1893 

White & Tud. L. C. ... White and Tudor’s Leading Cases in Equity, 2 vols. cee 

ae Sie ads ... Wightwick’s Reports, Exchequer, 1 vol., 1810—1811 . 

Will. Woll. & Dav. ... Willmore, Wollaston, and Davison’s Reporte, Queen’ 8 Bench 

| and Bail Court, 1 vol., 1837 

Will. Woll. & H. .. Willmore, Wollaston, and Hodges’ Reports, Queen’ 8 Bench and 
Bail Court, 2 vols., 1888—1839 “ae 

Wiles... nae »--  Willes’ Reports, Common Pleas, 1 vol., 1787—1758 

Wilm,.... = .. Wilmot’s Notes of Opinions and Judgments, 1 vol., 1757—1770 

Wills... sis ... G. Wilson’s Reports, King’s Bench and Common Pleas, fol., 
3 vols., 1742—1774 

Wils. & S. ss ... Wilson and Shaw’s Scotch ‘Appeals, House of Lords, 4 vols. oo 
1825—1885 Set 

Wils. Ch. ae .. J. Wilson’s Reporte, ‘Chancery, 2 vols., 1818—1819 ... 

Wils. sa “es ... J. Wilson’s Reports, neovaeg pi in Equity, 1 part, 1817 

Win. re ées ... Winch’s Reports, Common Pleas, fol., 1 vol., 1621—1625 .... 

Wm. Bl. ; sie ... William Blackstone’s Reports, . ‘King’ s Bench and coumnen 
Pleas, fol., 2 vols., 1746—1779 . 

Wm. Rob. si .. William Robinson’ 8 ‘Reports, Admiralty, 3 vols. 1888—1850.. 

Wms. Saund. ...-... Williams’ Notes to Saunders’ Reports, 2 vols. 

Wolf. & B. ua .. Wolferstan and Bristowe’s Election Cases. 1 vol., 1859-1864 

Wolf. & D. és ... Wolferstan and Dew’s Election Cases, 1 vol., 1857—1858  ... 

Woll, ........_..... Wollaston’s Reports, Bail Court and Practice, 1 vol., 1840—18f1 

Wood... ue ... Wood’s Tithe Exchequer, 4 vols., 1650-—-17 798 sa 


Y. A. D. cee vee Young's Vice-Admiralty Reporte eee eve | Tr) e060 
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o : Y. 7 0. O. Cas. = as ‘Younge s and vonyes® Reporta, Chancery. Cases, 2 vols., ae 
Yy. & ©. Ex. . ave. «» Younge and Collyer’ 8 Reports, Exchequer in Equity, ‘4 vols, - 


: | 1833—1841 
"Yi. & I. we vas -- Younge and Jervis’ Reports, Exchequer, 8 vols.. 1826—1830... 
Y. B. ... Year Books . 

Y. B. (Rolls Series) .. ‘Year Books (Rolls Series) .. ve oes ses ser gga 
Y. B. (Sel. Soc.)... -» Year Books (Selden Society) ssi s ee eee 
¥.S.0.P.- -... .. Yearly Practice of the Supreme Court + 
Yelv. «.. «+.  °.. Yelverton’s Reports, King’s Bench, fol., at vol., 160216138 


-You. ded ee ... Younge’s Reports, pxohequer h in Equity, 1 vol., 1830—1832 . 
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A.-G. . . ; : . for Attorney-General. 
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Act. : ; ; : . » Actiengesellschaft. 
Add. ; ; . », Additional. 
Admlty » Admiralty. 
Affd. » Affirmed. 
Affg. : » Affirming. 
Akt. ; ; .. Aktiengesellschaft ; Aktiebolaget; Aktieselskabet. 
Alta. » Alberta. 
Anon. Z . Anonymous. 
Apld. : : » « Applied. 
Appct. ‘ » Applicant. 
AppIn : . Application. 
Appin : .. Application to Register a Trade Mark, 
Applt. » Appellant. 
Apprvd : . Approved. 
Arbn. . ‘ ‘ » Arbitration. 
Archbp. ; ‘ : - 4 Archbishop. 

: ‘ . - » Article. 
Ass. Tax Case ; - os Assessed Tax Case. 
Agssce. . . . - 4 Assurance. 
Agssocn. . : : » Association. 
B.C... ‘ - » Borough‘Council. 
B.C. : . British Columbia. 
Bkpcy. . . » Bankruptcy. 
Bkpt. . ‘ .. Bankrupt. 
Bldg. Soc .. Building Society. 
Bp ; : . , Bishop. 


Court of Appeal. 

City & South London Railway Co. 
Court. of Criminal Appeal. 

County Court Rules. 

Court of Crown Cases Reserved. 


. Common Law Procedure Act. 


Central London Railway Co. 
Crown Office Rules. 
Consolidated Statutes of Upper Canada. 


j ‘ ~ 4, Cayias ad satisfactendum. 
Cale. Ry. Co. ; : - + Caledonian Railway Co. 
Ch. ‘ ‘ ‘ ‘ ~ 4 Chancery. 
Ch. Div ; ‘ ‘ » Chancery Division. 
, ‘ ; ‘ : » Company. 
Co-op. Assocn. * ° ., Co-operative Supply Association 
mrs. . ° : : » Commissioners. 
Consd. . ; : ; .  ., Considered. 
Corpn. ; , * - 4, Corporation. 
; ; ° Z » Court. | 
Ct. ot Ch. ‘ : ‘ -  » Court ot Chancery. 
Ct. of Eq ° . » Court of tiquity. 
Ct. of R ° ; : « » Court of Review. 


Divisional Court. 
Doubted. 


XxXX1V 
Deft. e e ry e ° 
Distd. . ‘ js ‘ 4 
Div. Ct. e m ‘ i 
Eccl. Comrs. . ° e e 
Ecc). Ct. r ; ; ‘ 
Ex. Ch. ‘; : ‘ ; 
Exp. . : é ; ; 
Exch. — ; : : ‘ 
Exor. . ‘ ; Z é 
Exorship. ‘ : : 2 
Expld. . : : : : 
Extd. . : : : : 
Extrix. . 2 : ; ‘ 
Fi. fa. . e ° e te 
Folld. . : . : . 
G. & S. W. Ry. Co. ‘ 
G. C. Ry. Co. . ; 
G. E. Ry. Co. 
G. N. of "Scotland Ry. Co. 
G. a ting arom nven Ry. Co. 
ee 
G. ewer Ry. Co. of Ireland . 
G. W. i Co ; ‘ 
Govt... ; - ‘ , 
irdns ; e 5 ‘ 
H.C. of A... ‘ : ‘ 
HL. : p . j 
I. R. Comrs. . ‘ ‘ 
Insce ‘ - ‘. . 


JJ. e e 
Jud. Act . : ; 
K. 
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Mid. G. W. Ry. Co. : 
Mid. Ry.Co..  . .  . 
Mtge. . ° ‘ : - 
Mtgee. . ° . ; 
Mtgor. e e e ry ° 
N. B. ° ° ° Py 
N. B. Ry. Co. » ° e 
N. E. Ry. Co. . ° ° 
N. F. e ° ° ® e 
N. P. e . e e e 
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Divisional Court. - — 


Ecclesiastical Commissioners. 
Ecclesiastical Court. 
Exchequer Chamber. 
Ex part 
Exchequer. 
Executor. 
Executorship. 
us lained. 

ded. 
eee. 


Fieri facias. 
Followed. 


Glasgow & South Western Railway Co. 

Great Central Railway Co. 

Great Eastern Railway Co. 

Great North of Scotland Railway Co. 

Great Northern, Piccadilly & Brompton Railway Co. 
Cireat Northern Railway Co. 

Great Southern & Western Railway Co. of Ireland. 
Great Western Railway Co. 

Government. 

Guardians or Guardians of the Poor. 


High Court of Australia. 
House of Lords. 


Inland Revenue Commissioners. 
Insurance. 


Justices. 
Judicature Act. 


King’s Bench Division. 


London & Brighton Railway Co. 

london & North Eastern Railway Co. 
London & North Western Railway Co. 
London & South Western Railway Co. 
Lancashire & Yorkshire Railway Co. 
Local Board. 

London, Brighton & South Coast Railway Oo, ” 
Lord Chancellor. 

London, Chatham & Dover Railway Oo. 
London County Council. 

London Electric Railway Co. 

Local Government Board. 

Lord Justice. 

Lords Justices. 

London, Midland & Scottish Railway Co. 
London, Tilbury & Southend Railway Oo. 


Merchant Shipping Act. 

Manchester, Sheffield & Lincolnshire Railway Co, 
Magistrates. 

Manitoba. 

Mentioned. 

Metropolitan District Railway Co. 

Metropolitan Railway Co. 

Midland Great Western Railway Co. 

Midland Railway Co.. 


New Brunswick. 

North British Railway Co. 
North Eastern Railway Co. 
Not Followed. 

Nisi Prius. 


Overd. . * 
P. oO. e e 
P. E. I és 
Petm . Z 
Pitf. ‘ 
Q. B. Div “ 
Que. : : 
R. Cc. e e 
R. D. GC. e 
R. S. A. : 
R. S. ©. s 
R. S. C. . 
Refd. . 


Regn. of Trade Mk. 


Regr. of Trade Mks. 


Resp. . 
Restz. . 
Revsd. . 
Revsg. . 
Ry. Co. 


S. C. 
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8. C. (name of colony following) 
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. RK. & C. Ry. Co. 
.K. Co. 


m2 
Sea RS ae eee 


Set. 7 wand Act 
Setthmt. 
Soc. ; 
Soc. Anon. 
Solr. ‘~ 


Trade Mk. 
Tram. Co. 


U. C. 2 e 
U.D. C. . 
U.S. A. . 


Union Assmt. Com. 


Urban S. A. . 
V.-O. e ‘e 


Workmen’s Comp. Act 
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North-West Provinces. 
North-West Territories. 


Ontario. 
Order. 
Overruled. 


Privy Council. 

Prince Edward Island. 
Petition or Election Petition. 
Plaintiff. 

Queen’s Bench Division: ’ 
Queere. 

Quebec. 


Rural Council. 

Rural District Council 
Rural Sanitary Authority. 
Revised Statutes of Canada. 
Rules of the Supreme Court, 1883. 
Keferred. 

Registration of Trade Mark. 
Registrar of Trade Marks. 
Jtespondent. 

Iestoring. 

Reversed. 

leversing. 

Rail. Co. or Railway Co. 


Same Case. 

Surreme Court of a Colony. 
Settled Estates. 

South Eastern & Chatham Railway ©o. 
South Eastern Railway Co. 
Same Point. 

Steamship. 

Saskatchewan. 

Schedule. 

Scire facias. 

Section. 

Settled Land Act. 

Settlement. 

Socicty. 

Société Anonyme, etc. . 
Solicitor. 


Trade Mark. 
Tramways Company. 


Urban Council. 

Urban District Council. 
Unived States of America. 
Union Assessment Conmittee. 
Urban Sanitary Authority. 


Vice-Chancellor. 
Workmen’‘s Compensation Act. 


Yukon Territory. 


MEANING OF TERMS 


USED IN CLASSIFYING ANNOTATING CASES. 


Tut different, expressions used to describe the effect of the annotating cases have the 
following meanings, and the classification of the annotating cases has been done strictly 
. accordance with these meanings. The annotating cases, except such as are classified 

“‘ Mentioned,”’ are grouped according to the points in the case which they annotate : 
within these groups they are listed chronologically, except such as are classified as 

** Referred to,’’ which come at the end of the group and are arranged infer se in chrono- 

logical order. Cases which annotate the annotated case generally are grouped together 

after cases which annotate specific points, similariy arranged, and are followed by cases 
classified as ‘‘ Mentioned ” arranged chronologically inter se. The terms used in classi- 
fying the annotating cases are as follows :— 

** APPLIED ”’ (Apid.).—This expression is used to dencte the fact that the principle of law 
enunciated in the annotated case has been applied to a new set o: facts and circum- 
stances in the annotuting case. 

** APPROVED ” (Apprvd.).—This expression is used to denote the fact that the annotated 
case has been considcred to be good law in the annotating case where the latter is 
in a higher court than the former. 

** CONSIDERED ”’ (Consd.).—This expression is used where the remarks in the annotating 
case are devoid of adverse criticism and merely denote the giving of more or less 
careful consideration to the annotated case. 

‘‘ DISTINGUISHED ”’ (Distd.).—This expression is used where the earlier case is not neces- 
sarily doubted, but where some essential difference (either on the facta or in law) 
between it and the annotated case is pointed out. 


‘“ DOUBTED ”’ (Dbtd.).—This expression is used where the court in the annotating case 
without definitely going to the length of saying that the annotated case is wrong, 
adduces reasons which seem to show that it is not accurate. © 

‘‘ EXPLAINED ” (Expld.).—This expression is used where the earlier case is not necessarily 
doubted, but the decision arrived at is justified or accounted for by calling attention 
to some point of fact or of law which is usually, but not necessarily, one not obvious 
on the face of the report. 

““ EXTENDED " (Extd.).—Compare “ APPLIED,” supra. 

‘* FOLLOWED ” (Folld.).—This expression is used to denote that the same principles of law 
are applied in the two cases. It does not necessarily imply that the facts are sub- 
stantialy identical in the two cases. 

‘ Not FoLLoweEpn ” (N.F.).—Compare “‘ FOLLOWED,” supra, to which it is the adverse. 

“© OVERRULED ”’ (Overd.).—This expression is used where the annotating case is on sub- 
stantially identical facts with the annotated case and in a higher court and the rule 
in the latter case is held to be wrong. 

‘*‘ REFERRED ” (Refd.).—This expression is used only where the annotating case deals with 
the point of the Digest paragraph and 1s without comment of any definite character 
on the case annotated, and where there is no delicate shade of approval or disapproval 
which would justify the use of any of the foregoing words. 

“ MENTIONED ” (Mentd.).— This expression is used only where none of the foregoing terms 
apply. In other words, it is uscd only where the case annotated is cited on a point 
having nothing to do with the point in the Digest paragraph. 


TABLE OF CASES, 


INCLUDING CASES FROM THE COURTS OF SCOTLAND, TRELAND, THE EMPIRE 
OF INDIA, AND DOMINIONS BEYOND THE SEAS. 


The Fiqures in Black Type relate to Volumes. 


The Figures in Ordinary Type relate ae regards English cares to the number of the case, and as 
regards other cases to the page in the Supplement on which the cuse appears. 


° A. 
— v. — (1839); 19. Eccl. No. 4034 
A. v. A. (Can.): 27. H.d W. pp. 18, 18 


A. & B., Re (Can.); 36. Jige. p. 23 

A. & B. Taxis, Ltd., Re (Ir.); 10. Coys. p. 44 

— vy. Secretary ot State tor Air (1922); 11. Conat. 
L. No. 499a 

A. & C. Black, Ltd. v. Claude Stacey, Ltd. (1929) ; 
13. Copri. No. 196a 

A. & M.. Re (1926); 4 Bkney. Nos. 226a, 1879a 

A.. B.’s Application, Re (1902); 36. Pat. Ne. 1352a 

A. B.’s Committee v. Simpson,(1928); 28. Inc. T. 
No. 545d 

A. B.’s Petition, Re (1927); 3. ie Nos. 130d, 
180e; 16. Courts, No. 280 

—, Re (1928); 27. H. & W. No. 4280a 

A. "KA . C. T. V. Chettvar (Firm) v. Income Tax 
Coa Sa 16. Cr. Pract. p. 21; 28. 
Inc. T. p. 3 

A. R. Williams Aches Co. - Ltd. v. Moore 
(Can.); 8. Choa. p. 42 

A. W., Ltd v. Co per Re Hall, Ltd. (1925); 13. 
"Cty Cts. Nos #45a, 783a 

Aarnes v. Aarnes (Can.); 3. Basty. p. 39. 

Abakah Nthah v. Anguah Bennieh (1931); 17. 
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See Conruicr or Laws; Distress: Divorce; EasEMENTS AND Prorrts A PRENDRE; 
EXECUTION ; INFANTS AND CHILDREN ; INSURANCE; RAILWAYS AND CANALS; TRaMWays 
AND Lion ‘Ratiways, and titles passim. 


ABATEMENT. 


Legacies, of - - Sce ExEecuTORS AND ADMINISTRATORS, 
Nuisance, of = - - ., NUISANCE. 


ABDUCTION. 


Sce CRIMINAL Law. 


ABORTION. 


Sce CRIMINAL Law. 


ACCESSION. 


See ConstiruTIONAL Law; PersonaL Properry., 
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See LIMITATION OF ACTIONS. 
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PART L. SECT. 1, SUB-GECT. 1.—-A. 


action. }-ADB Oo 


Vol. L Cases 1—-980. 


ACTION. 


Part |—Definitions. 


Before this case add :— 


See, now, Supreme Court of Judicature (Con- | 


solidation) Act, 1925 (c. 49), s. 225. 


Add. Citation :—on appeal, sub nom. Roya — 


AGRICULTURAL HAL Co. v. ISLINGTON ASSESS- 
MENT COMMITTEE, [1918] A. C. 525, H. L. 
Add. Annotation :—-Consd. Bottomley ¢. 
West Derby Assessment Committec. ete. 
(1931), 47 T. L. R. 468. 

Add, Annotation :—Refd. Dennerley v. Prest- 
wick U. D. C., [1930] 1 K. B. 384. 


Appeal from Divisional Court.--On case stated | 


by quarter sessions.— 


Derating appeal.}—By | 


36. 


Supreme Court. of Judicature (Consolidation) | 


Act, 1925 (c. 49), 8. 225, an action is defined 
as a civil proceeding begun by writ, ° or in 
such other manner as may be prescribed by 
rules of Court.””.. By K.S. C.. Ord. 58, ro 15. 
an appeal from any order, whether final or 
interlocutory. in any matter not. being an 
action, shall be brought within [1 days after 
perfecting :—Held: as an appeal from the 
decision of a Div. Ct., on a case stated by 
cuarter sessions on an appeal from an assess- 
ment committee on a question of derating, 
is an appeal in a matter which is net an 
“action” as above defined, the time for 
bringing the appeal is limited to 14 days.--- 
BotToMLEY rv. Wesr DERBY ASSESSMENT 


COMMITTER, MERSEY Docks & HARBOUR 
BoakpD 7. WEST DERHY ASSESSMENT CoM- 


MITTEE, BoTroMLEY wv. MERSEY Docks & 
HaRBUOUR BOARD, BoTroMLEY vv. LIVERPOOL 
GRAIN STORAGE & TRANSIT Co., Trp. (143]), 
145 L. T. 592; 053. P0186; 47 TL. RR. 408; 
29 L. Gi. R. 576, C. AL 3 on appeal from S.C. 
sub nom. WEST DERBY REVENUE OFFICER 
® LIVERPOOL GRAIN STORAGE & TRANSIT 
(o., Lrp., Mersey Docks & HArnBOUR 
BoaRD v. WEST DERBY KEVENUE OFFICER, 
West DERBY REVENUE OFFICER v. MERSEY 
Docks & HARBOUR Boarp (1931), 47 T. LR. 
237, D.C. 

Add. Annotation :—Consd. R. vo L. C. C., 
Ez p. Swan & Edgar (1927), Ltd. (1929), 
141 L. T. 690. 


Add. Annotation :—Apprvd. Graigola Merthyr 
Co. v. Swansea Corpn., [1929] A. C. 344. 


Add. Annotations :—Apprvd. Craigola Merthyr 
Co. v. Swansea Corpn., [1929] A. C. 344. 
Refd. Farnworth v. Manchester Corpn., [1929] 
1K. B. 533. 
Add. Annotations :—Consd. Ware & De Fre- 
ville v. Motor Trade Assocn., [1921] 3 K. B. 
40. Apprvd. Graigola Merthyr Co. v. Swansea 
Corpn., [1929] A. C. 344. 

ution — Administration of 


Criminal prosec 
Justice Act, 1920 (c. 81), 8. 15.j—HBy above | 


sect., ‘‘ where, for the purpuse of disposing of 
any action or other matter which is being 


tried by a judge with a jury in any ct. in; 


ome een oN ayaa ta wo cee = cere OR ee ee rer pen nee mere 


i. Originating summons-- Whea 


riginatiog sunwuuns takeu 


JM 


42. 


. 
° 


@ 
rs 


te mn | re mere ee oe ee 


: 


71 ® 
74. 
82, 


‘ 


: 87. 


i 
' 
] 
89. 
. 
‘ 
t 
} 


. 90. 


frou: ap order of the ect. on such 


I 


IEngland or Wales, it is necessary to ascertain 
the law of any other country which is applic- 
able to the facts of the case, any question as 
to tho effect of the evidence given with 
respect to that law shall, instead of being 
submitted to the jury, be decided by the 
judge alone” :—Held; the words " any 
action or other matter” include a criminal 
prosecution.—R. v. Hammer, [1923] 2 K. B. 
786; 82 L. J. K. B. 1045; 120 LT. 479 ; 
S7 J.P. lt; 39 T. 1. R. 6705 68 Sol. do. 
120: 17 Cr. App. Rep. 142; 27 Cox, «©. 
448, (. OL A. 


Add. Annotation :-——As (1) 
Debtor, [1929] 2 Ch. 146. 


Add. Annotation :-—Dbtd. Me Thomson's 
votes Trusts, Thomson v. Bruty, [1920] 
1 Ch. 508. 


Summons—Real Property Limitation Act, 
1833 (c. 27).)—A summons by a second 
mtgee. against the first mtgee. & other persons 
interested in the surplus proceeds of sale to 
have it determined whether he is entitled to 
repayment. of the principal moneys owing on 
the second mtge. & all arrears of interest & 
costs, & to obtain payment accordingly, is in 
substance an action by a beneliciary for exe- 
cution of the trusts of the surplus procecds & 
is not an “ action or suit “’ for the recovery of 
‘‘interest in respect of money charged upon 
or payable out of land” within sect. 42 
of the above Act.-—Re THOMSON's MORTUAGK 
Trusts, "THOMSON v. Bruty, [1920) 1 Ch. 
508; 89 L. J. Ch. 218; 123 L. T. 138; Ot 
Sol. Jo. S75. 

Add. Annotation :—-Refd. Thomson's Mort- 
gage Trusts, Thomson v. Bruty, [1920] 1 Ch. 
508. 

Summons —Real Property Limitation Act, 
1833 (oc. 27).)—He ‘THOMSON'S MORTUAGE 
Trusts, THOMSON v. Brury, No. 48a, ante. 
Add. Annotation :—Consd. fe Koystone 
Knitting Mills Trade Mk., [1920] 1 Ch. 92. 
Add. Annolation :-—Consd. Ie Keystone 
Knitting Mills Trade Mk., [1929) 1 Ch. 92. 
Add. Annotations :-——Consd. He  Jauncey, 
Bird v. Arnold, [1026] Ch. 471. Refd. 
Dennerley v. Prestwich U. D. ©. [1030] 1 
K. HK. 334; Weld v, Petre, (1920) 1 Ch. 33. 
Annotations :—Consd. Robinson v. it., [1921] 
3K. B. 183. Refd. Chester v. Bateson, (1920 
1K. B. $20; RK. v. Hammer, [1923] 2 K. B. 
786. 

Annotation :—Reld. First National Itcinsur- 
ance v. Greenfield, [192Z1]2 K. 1. 260. 

For “ under the above sect.” read “ under 
Married Women’s Property Act, 1893 (c. 63), 
a. 2.” 

Add. Annotation :—Apld. fe Wmery, Emery v. 
Emery, [1925] P. 184. 


i] 


to 


Apld. lve 


, Out pursuant to hr. 8. C1., Ord. 55, r. 4, UTES fe not United to twenty-one 
is an action ; & the thas for appesting 11929) 1 


les he BeAMisit ve Auf, 


i {. Se i $0, — IR, 


1 


Cases 90a—107. 


90a. 


PART I. SECT. 1, SUB-SECT. 5. 


sa. Action—Cluim for damages & in- 
junction—‘T'ransfer of Land Act, 
(No. 14), 8 
law "? in iis above sect. embrances an 
action of the nature of a suit. in equity, 
e.g. & claim: for an iujunetion & dain- 
ages in respect: of trespass to & inter- 
ference wit 
BROTHERS  t. 
A. li. R. 12.-—AUS. 


sb. -——— Divorce pasion! nseolvency 


W. 
Act, 


word “ action ’’ in the above sect. does 
not include a proceeding by petition 





-]—The Food Controller requisi- 








tioned certain cattle feeding stuffs under ; 


Defence of the Realm Regulations, but 
whether under reg. 2 B. or reg. 2 F. was 
doubtful. By reg. 2 B. the price to be paid 
for goods taken thereunder was to be deter- 
mined by the tribunal by which claims for 
compensation under Defence of the Realm 
Regulations were determined, but was not 
to exceed a certain maximum price fixed by 
an Ord. in Council. By reg. 2 F. compensa- 
tion for goods taken thereunder was to be 
paid as determined by an arbitrator, taking 
into account the cost of production of the 
goods & a reasonable profit. ‘The maximum 
price fixed by the Ord. in Council has been 
paid. The Defence of the Realm Losses 
Commission having refused to entertain a 
claim for compensation, the owners of the 
goods presented a petition of right, claiming 
that the Food Controller had acted under | 
reg. 2 F., & that they were entitled to com- 
pensation fixed by arbn. thereunder. <At the 
trial the judge held that the Controller had 
acted under reg. 2 B., & dismissed the petition. 
On July 22, 1920, suppliants gave notice of 
appeal. On Aug. 16, 1920, Indemnity Act, 
1920 (c. 48), was passed :—Held; (1) the 
appeal was not a “ proceeding instituted ”’ 
within sect. 1 of the Act; (2) those words 
ae not include 2 a y Bnal judgment given before 


T&Y3 


Co. vw CROTEAU 


.117.}—The term “ action at 


pendcnt 
a right of way.—STRELITZ 
BRITNALL (1912), 15 
cases. In cach 


1915 (No, 2671), 8. 174.)—The 


—-KIRPA a ae 


im 
| 





| 


& 
S. C. hi. 384.—CAN. 
sf. Suit or procecding— Meaning de- 
on contert of statute.|---The 
words ‘* suits ’’ & ** proceedings ’* huve 
different meanings in different statutes, 
itis not possible to lay down e general 
rule whi-h would be applicuble to all 
particular 
question has to beexamined in reference 
to the context, & that meaning is to be 
preferred which will best fit in with it. 


v. AJAIPAL SINGH 


ENGLISH AND EMPIRE Diaest SUPPLEMENT. 


the passing of the Act, & therefore the appeal 
well lay.— ROBINSON (J. ) & Co. v. R., [1921] 
3K. B.183; 90L. J. K.B.1177; 125 L. T. 
675; 37 T. L. BR. 698, C. A. 


nue: a to (1) Refd. Bowling v. Camp (1922), 128 


104, 


106. 


National Railways Act, 8. 15, & may 
thercfore issue ‘‘ without a fiat ’ 
the Crown.-—CANADIAN NATIONAL Ry. 
CLICHE, 


v. . Tedesco, [1926] 2K. B. 221 








-|—A person who has lodged a 
” caveat against probate of a will is not, though 
his action compels the exors. to take proceed- 
ings, so much the actor in the proceedings 
as to be liable to give security for costs.— 
Re Emery, EMERY v. EMERY, [1923] P. 184 ; 
92 L. J. P. 188; 39 T. L. R. 713; suh nom. 
In the Goods of EMERY, EMERY v. EMERY, 130 
L. TT. 127. 

ae Annotation :—Refd. Goldrei, Foucard 
v. Sinclair & ltussian Chamber of Commerce 
in London, {1918] 1 Ik. B. 180. 


Add. Annotations :—Refd. Goldrei, Foucard 
v. Sinclair & Russian Chamber of Commerce 
in London, [1918] 1 K. B. 180; Cheshire 
County Council v. Hopley (1923), 130 L. T. 
123; The Koursk, [1924] P. 140; Venn v. 
Tedesco, [1926] 2 K. B. 227. 

Add. Annotations :—-Apld. Cheshire County 
Council v. Hopley (1923), 180 L. T. 123. 
Refd. Goldrei, Foucard v. Sinclair & Russian 
Chamber of Commerce in London, [1918] 1 
kK. B. 180 ; The Koursk, [1924]P.140; Venn 





mu em es ee ee 


or one of several defts. resides or 
carries on business. Notwithstanding 
sect. 2, sub-sect. 2 (2), of the Act pro- 
viding that in the Act unless there is 
something in the subject or context 
repugnant thereto the expressions 
** cause ’* & ** action *’ shall respectively 
have the sume meaning as the same 
expressions have in King’s Bench Act, 
the words ‘‘ the cause of action” in 
sect. 29 should not be construed in the 
game way as in King’s Hench Act, 
8. 35, because in sect. 29 ‘* there is 
something in the subject or context 
repugnant thereto,” namely, the fact 
that sect. 29 confers jurisdiction on an 


> from 


(1925) 


case the 


in divoree.—-dte Harviey, [1920] | (1998 r. 102, 65.—~ inferior ct. & therefore must be strictly 
V. L. K. 142.—AUS. ‘ es vee nit ro. Be Pee ae by construed, jurisdiction not being 

so. Petition of right,}—A petition | eurator bunis.}—An application by the awwunied beyond nd gi rater geal enic 
of right is not an “action. Ihe deftini- curator bonis of a person who has been | appiies in sect. 35 which does OE 
tions of ‘‘ actions in Judicature Act declared incapable of managing his affect to doal with jursidiction but 


& rules are 
method of interpreting the statute & 
rules, adopted for the sake of brevity 
& ee ad & not. for the 


merely a conventional 


Napa oct of 


affairs for the appointinent of a curator 
ad litem & for leave to institute pro- 
ceedings to set aside the marriage of 
such a person is a civil suit) or action 


simply deals with practice & pro- 
cedure in a pen et ct.—HOWELL v. 
a {1921} 3 W. W. R. 587.— 


changing the true nature o Haier — | within South Africa Act, 8s. 103.— 
MILLAR v. K., (1921) 49 OQ. Li. 93 | MIE TO ° 106 iii. S. 7. Sutrrz v. CANADIAN 
19 0. W.N. 4587 98 D. L. it ee ale a [1930] App. D. NATIONAL I'v. Co., (1927) 1 DL. Ke 
: sh. Case.}--The word “case” in et L. ht. 345.—CAN. ae 
ad. Civil Procedure Code, 8. 115, does not pee = The only definition 


es the abo distraint—War Relief 

peoeed hy e 
side of the Supreme Ct. to dispense 
with the restrictions therein contained. 


above Act empowers u 


Applt. distrained against resp. under 


a mtge. 
was within the protection of the Act. 


Resp. 


‘local judge ’ of the Supreme Ct. for 

relief, who made an order against resp. 

dispensing with the restrictious of the 
—Tle 

puns as the proceeding was not 


notwithstanding that resp. 


applied to a county ct. judge as 104 ii. 





the local judge had no 


necessarily mean a suit, but cun mean a 
proceeding.—-BHOLA NATIL 1. 
NATH Das MITHAN LAL (1929), I 
51 All. 1010.—IND. 


PART I. SECT. 2, SUB-SECT. 1. 


-}—The_ exprossion 
cause of action ** in Supreme Ct. Act, 
1915 (No. 2733), 8s. 141, means the 
pareuae act or omission occasioning 
he injury complained of, & 80 giving 
rise to pitf.'s claim, not every fact 


Raann of ** cause of action ” that will work, 
if if, has to be applicd to cases of all 


WR. kinds, {8 the entire set of facts that 
fives rise to an enforceable claim.— 
E\NGINERRING SUPrPlLiEs, LTp.  v. 
DHANDHANTA & Co. (1930), I. L. Tt. 

‘ga | 58 Cale, 539.— IND. 


PART I. SECT. 2, SUB-SECT. 2.—A. 


aj. Sale of goods—T'o be deliverca at 
place named—Payment to be made else- 
where. }—Deft., inh Perth. gave to B., who 


rocecding in an * action,’’ a8 _re- | material to be proved in order to en- 
at under the wording of the Ord. | title pltf. to succeed.—Cnipzey ¢. rian eoade mies poe bag ne gio aoe 
iu Council, June 16, 1906. Tesp.’s | BreckLeR, [1920] V. L. R. 558.— | 3. transmitted to his principal in 
prover remedy against applt. was by | AUS. Molbourne, who declined it, but 
junction to restrain applt. from in- 104 iii. jJ—T “cause of | authorised B. to inform deft. that 


vading his rights nnder the Act.— 
HANNA. COaTERTON, [1919] 1W.W.R. 


930 ; 
6. 


Railways Act, s.15.J—A writ of garnish- 
ment attaching moneys owed by the 
Sanadian National Kailway Corpn. to 
a judgement debtor in its cmployment 


is 





44D. L. RR. 478.-—CAN. 


| 
| 
{ 
Procecding in action—.A pplication 
Procecding — Canadian National 


** pr ng” within Canadian 


action "in District Cle: Act, hk. S. 

1920 (c. 40), s. 29, means the hein 
cause of action, 
materia] fact which pltf. must allege 
& prove to give him a right to judg- 
ment, & therefore if the whole cause of 
| a district ct. action did not arise in 
one judicial district the action should 
be brought in that district where deft. 


2 


including 


pitf. would accept the order at in- 
creased prices, added in ink on the 
original order. These new prices were 
subsequently submitted y B. to 
deft., who agreed to take certain of the 
good at the increased prices. By the 

contract the goods were to be delivered 
f.o.b. Melbourne, payment to be by 

tirafe payable at Perth, cost of exchange 


| 
| 
| 
| 
| 
| 
; 
| 106 iv. - 
| 
| 
| 
| 
every | 
| 


114. Add. Annotation :—Refd. Huyton & Roby Gas 
Co. v. Liverpool Corpn., [1926] 1 K.B. 146. 


116a. Claim for damages—Right to prior 
general declaration.]|—Where the substantial 
object of an action is damages & not the ascer- 
tainment of a common right for future 
guidance, pltfs. ought not to be allowed to 
split up a cause of action & first obtain a 
declaration, & then in a second action work 
out its result.—JoNEsS v. Cory Broruers & 
Co., Lrp., THOMAS v. GREAT MOUNTAIN 
CoLLieRiges Co., Lrp. (1921), as reported in 
162 L. T. Jo. 70, C. A. 


117. For “‘ new subsidence ’’ read “ recurring tort.”’ 


118. Add. Annotations :—Ae to (1) Refd. Boynton 
v. Ancholme Drainage & Navigation Comrs., 
[1921]2 K. B. 213; Kennard v. Cory, [192 29] 
1 Ch. 266 ; Huyton & Roby Gas Co. v. Liver- 
pool Corpn. (1925),42 T. L. R.116. Generally, 
Refd. Conquer v. Boot, [1928] 2 K. B. 336. 


122. Add. Annotations :—-Apld. Wilson v. United 
Counties Bank, [1920] A.C. 102. Consd. Ord 
v. Ord, [1923] 2 K. B. 482. Apld. The 
Koursk, [1924] P. 140. Consd. Conquer ». 
Boot, [1928] 2 K. B. 336. Refd. Goldrei, 
Foucard v. Sinclair & Russian Chamber of 
Commerce in London, [1918] 1 K. B. 180; 
Debenham v. Perkins (1925), 133 L. T. 252. 


125. Add. Annotation :—Generally, Refd. Conquer 
v. Boot, [1928] 2 K. B. 336. 

129. Add. Annotations :—As to (1) Refd. Ord v. 
Ord, [1923] 2 K. B. 482. As to (2) Refd. | 
Mackenzie Kennedy v. Air Council, [1927] 2 
K. B. 517, 

1386. Add. Annotation :-—Refd. Ord v. Ord (1923), 
92 L. J. K. B. 859. 

144, Add. Annotation :—Consd. Fishwick v. Gyani, | 
(1925) 1 Kk. B. 617. 












Cases 114—187. 


145. Add. Annotation :—Refd. Goldrei, Foucard v. 
Sinclair & Russian Chamber of Commerce in 
London, [1918] 1 K. B. 180. 

147. Add. Annotation :—As to (1) Expld. Courtenay 
v. Barle (1850), 10 C. B. 73. 

1538a. -]—In the ordinary case of pos- 
sible controversy between parties, but where 
no specific right has been asserted & no claim 
formulated, it is not open to one of the parties, 
because he apprebends a claim against him, 
to serve a writ or other process upon the other 
party in order to obtain a determination that 
such claim cannot be made. 

Where the sole exor. under a will never 
made any claim against the beneficiaries 
for repayment. of certain costs which he had 
been ordered to pay to them, all he did 
having been to reserve his right to claim 
such repayment under a deed of indemnity 
that the beneficiaries had executed in his 
favour :—Held-: the ct. had no jurisdiction 
to make a decla ratory judgment under Rt.S.C., 
Ord. 25, r. 5, & Ord. 54a, r. 1, on the applica- 
tion of the beneficiaries, their duty being to 
wait until they were attacked & then to raise 
their defence.—HRe CLay, CLAY v. Bootu, Le 
A DEED OF INDEMNITY, [1919] 1 Ch. 66; 88 


Vol. I.— Action. 








L. J. Ch. 40; 119 L. T. 754; 63 Sol. Jo. 23, 
C. A. 
Ne ~-Consd. Jacger v. Jacger 0: age 7), 44 RPC 
. Refd. a Northwood U. D. CG. vo, Lee ay 
lis .. T. 208 
Declaratory judgments generally, see JUDG- 
MENTS. 


176. Add. Annotation :---Refd. Aksionairnoye Ob- 
schestvo, A. M. Luther v. Sagor, [1921] 1 


K. B. 456. 
179. Add. Annotation :—-Consd. Lowe v. Bentley 
(1928), 44 T. L. R. 388. 


180. Add. Annotation :—Consd. Lowe v. Bentley 
(1928), 44 T. L. R. 388. 


Part Il—In respect of what Acts and Omissions an 
Action will Lie. 


187. Add. Annoiations :—Consd. Neville v. London 
‘‘ Express ’’ Newspaper, [1919] A. C. 368. 
Distd. Everett v. Ryder (1926), 135 L. T. 302. 
Refd. Weld- Blundell v. Stephens, [1920] A. C. | 


to ‘be added. Pte. shipped the goods | 
to deft. in Perth, who refused to 

accept the draft, alleging inferiority of | 
the goods :-—Held : the contract was |; 


district as the ‘‘ cause of action ”’ 
there.—OLMSTEAD v. SCUTT, 
W. W. —t. 1033.—CAN. 


956 ; Simmonds v. Newport Abecrcarn Black 
Vein Steam Coal Co., [1921] 1 K. B. 616; 
Manton v. Brocklebank, [1923] 2 K. B. 212. 


made in Perth; & the only breach of 
the contract took place in Perth; & 
although Geuvery, had to be made 
f.o.b. Melbourne, there was not a cause 
of action arising within Victoria.— 
CHIDZEY v. BRECKLKR, [1920] V. L. R. 
558.—AUS. 











sk. ---A ‘* cause of 
action ’’ on a breach of contract in- 
cludes the contract & its breach. If 
a@ purchaser of machinery promises to 
pay the purchase price to the vendor 
at M., t signs the agreement & 
receiver he machinery at W.. the 
vendor’s cause of action for the pur- 
charer’s aaah to oO Rey cannot be said 
to arise at ESTERN CANADA 
AUTO qiaeron Co. » LTD. v. AEA: 
gi [1920] 1 W. W. R. 621.—CAN 


——.}—PItf. sold & de- 
liverea a motor car to deft. at Prince 
aaner - astin gave i ragters sherri 

a ce rt but payable 
at Saskatoon :—- Held: the suit for 
balance due thereon was properly 
in the Saskatoon judicial 








entered 





arose | W. L. R. 244; 2 W. W. R335 4 

(1921) 1 | PD. L. R. 238.—CAN. 
sm. Contract—Where act or omission | PART I. SECT. 2, SUB- SECT. sa 
wi. ——- Account by agent.J—In a 


giving cause of complaint occurs.)—A 
‘cause of action’? as applied to 


actions in the Ct. of King’s Bench & | 


for the purposes of ee: 8 Bench Act, 
kR. S. S., 1920 (c. 39), 8. 35, arises 
where, with regard to a contract, the 
act or omission of deft. occurs which 
gives pitf. his cause of complaint, 
although the term may havea different 
construction in cases involving the 
local jurisdiction of inferior cts.— 
ST. Louis RurRAL M yo vw. 
eae {1921} 1 W. W. R. 950.— 


PART I. SECT. 2, SUB-SECT. 4.—B. 

sn. Greach of trust— Failure to 
account. |—The wrong of a sale of land 
in breach of trust the wrong of a 
oa ure to account are entirely dilfcrent 

nee & in this case there was a 
‘cin r of different causes of action, 
in which the different defts. were not 
all interested. An order was made 
rearing pltf. to elect qipen wo 
cause of action he would 
THOMAS v. Day (Alta.) asi a1 21 


3 





sult based upon an alleged agency, 
responsible for accounts & refund, it is 
the general agency with Hability to 
account & refund the balance which is 
the cause of action, & not each separate 
act of payment or collection. Any 
individual act of collection cannot 
therefore be said to be a part of the 
cause of action so as to confer juris- 
diction on the ct.—Suau SANKAL- 
CHAND t. AMBALAL NAGINDAS (1929), 
Il. L. KR. Bom. 192.—IND. 


PART I. SECT. 2, SUB-SECT. 5.—B. 

141 fi. ---Though deft. 
on conviction for 4 common assault, 
instead of being fined or imprisoned, 
was merely bound over to keep the 
peace, under the magistrates’ powers 
under Criminal Code, 8. 748 :—Held: 
deft. was under s. 734 of the Code 
released from any subsequent civil 
PINE for the same cause.— 

RINEA v. DULEBA, Ute 3D. lL. kh. 

WwW. W. R. 


1177; 20 Alta. 
ie "i. 493. — CAN. 








Cases 187a-—-246. ENGLISH AND Empire Digest SUPPLEMENT. 


187a. —— .]|—Where a person has a sole exclusive | 206a. ——— J—If£ the law casts any public 
right, which is infringed upon, if an action duty upon a person which he refuses or fails 
of trespass will not lie, he may have an action to perform, he is answerable in damages to 
of the case, for the law will not permit a those whom his refusal or failure injures.— 
man who has a right to be without a remedy. FERGUSON v. KINNOULL (HARL) (1842), 9 
—WHITCHURCH v. HtpEe (1742), 2 Atk. 391 ; Cl. & Fin. 251; 4:-State Tr. N. S. 785; 
26 BE. R. 636, L. C. BH. R. 412, H. L. foes 

Add. Annotation :—Refd. Manton v. Brockle- ns :—Refd. aerlots Hospital, Feo Ross 
bank, [1923] | K. B. 406. fade Rajendro Dutt (1860), 


8 ms air v. Broughton & Govern: 
Add. Annotations :—Consd. Banbury v. Bank Per of India a2), 47 L. T.170; Allen v. Flood, [1898] 
of Montreal, [1918] A. C. 626. Refd. Janvier 


= ‘ 215. Add. Annotations :—Refd. Turpin v. Victoria 
Be Dyce piles eon oa Palace, [1918] 2 K. B. 539; Neville v. sone 








191. 


194. 


a, 
jn 
oo 
tpa 
ao 
— 
) 

se 
me 
BR 
Sen 


197. Add. Annotation :—Apld. R. v. Poplar B. C. 66 Express 9 Newspaper, [1919] A. 
(No. 1), [1922] 1 K. B. 72. Wilson v. United Counties Bank, [1920} 
198. Add. Annotations :—Refd. Winsford Enter- A. C. 102. 


tainments v. Winsford U. ID. C. (1924), 23 
L. G. BR. 254; Layzell v. Thompson (1926), 
43 'T. L. R. 58. 

205. Add. Annotations :—-Folld. Janvier v. Sweeney, 
[1919] 2 K. B. 316. Consd. Hambrook v. 
Stokes (1924), 41 T. L. RR. 125. Refd. 
Shapiro v. La Morta (1923), 130 L. T. 622 


205a. Injury to health caused by false statement.] 
-—The wilful making of a false statement with 
the knowledge that it is calculated to cause 
injury to the health of the person to whom 
it is made constitutes a good cause of action, 
if in fact such injury is thereby caused.— 
JANVIER v. SWEENEY, [1919] 2 K. B. 316; 
88 L. J. K. B. 1281; 121 L. T. 1793 35 
T. L. BR. 360; 63 Sol. Jo. 430, C. A. 

Anata :—Consd. Uambrook v. Stokes, [1925] 1 K. B. 


217. Add. Annotation :—Consd. Neville v. London 
‘* Express’? Newspaper Ltd., [1919] A. C. 
368. 

224. Add. Annotations :—Refd. Boynton v. An- 
cholme Drainage & Navigation Comrs., 
[1921] 2 K. B. 213; Kennard v. Cory, [1922} 
1 Ch. 265 ; Huyton & Roby Gas Co. v. Liver- 
pool Corpn., [1926] 1 K. B. 146. 


231. Annotation :—Distd. The Zelo, [1922] P. 9. 


285. Add. Annotation :—Apld. Sorrell v. Smith, 
[1925] A. C. 700. 

2388. Add. Annotation: — Refd. Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey, 
(1930), 99 L. J. Ch. 337. 

289. Add. Annotations :—Refd. Everett v. Griffiths, 
[1920] 3 K. B. 163; More v. Weaver, [1928] 
2K. B. 520. 


240. Add. Annotation :—Refd. Ilford U. D.C ». 
Beal, [1925] 1 K. B. 671. 


Add. Annotations :—Refd. Valentine v. Hyde, 
atree ae 129; Sorrel] v. Smith, [1925] 


205b. Mental shock caused by negligence.|—Defts.’ | 
servant had a motor Jorry at the top of an 
incline in a strect, with the handbrake on, 
the engine running, & the wheels straight. 
The lorry began to run down the incline & 
it struck & injured pltf.’5 daughter, a child, 
& pitf.’s wife suffered a severe shock & died 
in hospital about ten days later. Pltf. 
claimed damages under Fatal Accidents Act, 
1846 (c. 93), for negligence causing the death 
of his wife :-—Held: pltf. would establish a 
cause of action if he established that the 
death of his wife resulted from the shock 
occasioned by negligence involved in the 
running away of the lorry, that the shock 
resulted from what pltf.’s wife either saw or 
realised by her unaided senses & not from 
something which some one told her, & that 
the shock was due to a reasonable fear of 


241. 


Add. Annotations :—Refd. Pratt v. British 
Medical Assocn., [1919] | K. B. 244; Ware 
& ON Ata aoe v. ’Motor Trade Assocn., [1921] 
3 


242. 


——-.|—StT. NEDEPORT (PRIOR) 
v. WESTON (1443), Y. B. 22 Hen. 6, fo. 14, 


pl. 23. 

Annotations :—Oonsd. Huzzey v. Wield (1835), 5 Tyr. 855; 
Hammerton v. Dysart, [1916] 1 A. C..57. Retd. Church. 
man v. Tunstal (1659), Hard. 162; Pain wv. Partridge 
(1691), Holt, K. B. 6; Newton v. Cubitt. ae 12 
CG. B. N. 8. 32; Hopkins v. G. N. Ry. (1877), D. 
224; Cowes U.C. v. Southampton Lele of Wight - South 


immediate personal injury either to herself of England Royal Mail Steam Packet Co., [1905] 2 K. B. 
or to her children.—HAMBROOK v. STOKES 287: Genoral Estates Co. v. Beaver, [1914] 3 K. B. 918. 
BROTHERS, [1925} 1 K. B. 141; 04 1L.J3.K. B. 246. Add. Annotations :—Consd. Winsford Enter- 





243a. 








ee 


435 ; 132 I. Tr. 1075 4] T. L. R. 126, OC. A. 


“PART Il. SECT. 1, SUB-SECT. 2. 


sn. Act per se injurious—Lawful act 
on own land.j—Where the unavoidable 
consequence of a lawful act done by a 
person on his own land, such as the 
erection of a mill dam, is to injure his 
neighbour, an action lios for such 
aha but not if such act per se 
wowd not be necessarily or probably 
injurious, but becomes so from a cause 
not undor the control of cither party.— 
PETERS v. DEVINNEY (1857), 6 C. P. 
3 89.—CAN. 


PART II. SECT. 1, SUB-SECT. 4. 


216 iti, ——- -l—An action for 
damages for a misrepresentation on a 
sale of goods was dismissed on the 
zur? that there was no evidence on 
which damages could be assessed. On 
uppoal tho trial judge’s view, as to the 





absence of eeldeuseie of i aeenaaeae was 
sustained, but it was held that as a 
breach of warranty had been shown 
pitf. was entitled to a judgment for 
nominal damages, but that since the 
action was one for the recovery of 
substautial damages & not merely to 
assert a legal right there should be no 
costs of the oe or sppeal to aither 


pony: .—SMITH WaR {1928} 4 
R. 850. L128) 9 W. "Ww. R. 94 41; 
37 Man. L. R. —CAN. 


PART II. SECT. 8, SUB-SECT. 1. 


337 iii. .1—Plitfa. oomplained 
that dofts. dug ‘holes in the beach upoo 
their Janda on the shore of a lake, 
where the sand met the grass-covered 
bank, that sand swept from _pitfs.’ 
lands by storms was carried by the 
wind across defts.’ beach, & came to 


4 





tainmente v. _ Winsford U. D.C. (1924), 23 


ee ee 


rest “ these holes, & that, when the 
next storm came, the sand remained 
in the holes & was not blown back to 
pltfs.’ lands. Pitfs. pouendes that it 
was wrongfully detained by defts. :— 
Held: pitfs. had no cause of action, as 
the cand could not be consi meidered & a& 
chattel upon its severance by the wind 
from its original situs, if shifting 
said to have a aitus.— 

(1924) 2 
» as KR, 2: . b. ‘ : 
revag., {1923] 2 D. L. R. 578; 5% 
O. L. R. 124.—CAN. 

so. Mental suffering insufficient. }— 
Mental suffering caused by a deft. will 
not support an action for Gem es in 
the absence of some injzuria to pltf.— 
EDMONDS v. ARMSTRONG FONEEAL 

ee) 3 W. ww. R. 649; 


HoME Seay 
(1933) 1D... R. 676.—CAN 


247. 


249. 


249a. —— 


Annotations :-—Consd 


L. G. R. 254. Refd. Yorkshire East Riding 
County Council v. Selby Bridge Co., [1925] 
Ch. 841 ; Bournemouth-Swanage Motor Road 
& Ferry Co. v. Harvey, [1929] 1 Ch. 686. 


Add. Annotation :—Refd. Goddard v. Wat- 
ford Co-op. Soc. (1924), 41 R. P. C. 218. 


Add. Annotations :—Consd. Pratt v. British 
Medical Assocn., [1919] 1 K. B. 244; Valen- 
tine v. Hyde, [1919] 2 Ch. 129; Ware & De 
Freville v. Motor Trade Assocn., [1921] 8 
K. B. 40; Sorrell v. Smith, [1924] 1 Ch. 506. 
Apld. Reynolds v. Shipping Federation, 
[1924] 1 Ch. 28; Thompson v. British 
Medical Assocn. (N.S.W. Branch), [1924] 
A. C. 764. Apld. Sorrell v. Smith, [1925] 
A.C. 700. Refd. Evans v. Heathcote, [1918] 
I K. B. 418 ; Thomas v. Moore, [1918] 1K. B. 
555; Davies v. Thomas, [1920] 2 Ch. 189; 
Rawlings v. General Trading Co., [1921] 1 
K. B. 635 ; Brimelow v. Casson, [1924] 1 Ch. 
302; British Oxygen Co. v. Liquid Air, 
[1925] Ch. 383. 


Unlawful means used.]—A single 
person or a body of persons commits an 
actionable wrong if he or they inflict actual 
pecupiary damage upon another by the in- 
tentional employment of unlawful means, 
such as threats of coercive action, to injure 
that person’s business, even though the un- 
lawful means may not comprise any specific 
act which is per se actionable & actual malice 
is not proved. The element of conspiracy 
in a case of this kind is of importance only 
in considering the weight of the acts alleged 
& the extent of the damage resulting there- 





from. 

Defts., the British Medical Association, a 
body incorporated for the purpose of main- 
taining ‘‘the honour & interests of the 
medical profession,’ & other defts., who 
were members of the Association, instituted 
& pursued a system of professional & social 
ostracism or boycott against pltfs., who were 
medical men, by means of threats & widely 
extended coercive action. Defts. sought to 
justify the boycott on the ground that the 
conduct of pltfs. in acting as the medical 
officers of a certain medical dispensary was 
detrimental to the honour & interests of the 
profession. As a result of the boycott pltfs. 
sutfered pecuniary loss in the exercise of their 
profession :—Held: pltfs. had a good cause 
of action against all defts. for damages.— 
PRATT v. BRITISH MEDICAL Assocn., {1919} 
1K. B. 244; 88 L. J. K. B. 628; 120 L. T 
41; 85 T. 1. R. 14: 63 Sol. Jo. 84. 

. Ware & De Freville v. Motor Trade 


08 
Assocn., (1921) 3 K. B. 40. Refd. Valentine v. Hyde, 


PART II. SECT. 8, SUB-SECT. 2.—B. | their 
Canadian publishers during the years 


& 1919, were liable to pay to pltf. 
co. the loss suffered by it in supplying 


258 ii. -}—If a person who, by 1918 
virtue of his position or influence, has 
power toc out his design, attompts, 
without justification, to prevent, & 
succeeds in preventing by threats to payment. 


or special influence upon a workman's 
empiorers. or would-be employers, 
such workman from obtainin 
holding employment in his calling 
such w 
then that person is liable to the work- 
man for such damage.—-THOMPBON . anti 
RYaLL & CUNNINGHAM, [1924] 4 
D.L. R. 778; 3 W. W. R. 5 

256 ii. ——, -—Pitf. co., &® manu- 
facturer of newsprint. brought this 
action. against other manufac 
of the same articles for a declaration 


that such of defts. as supplied less than 
roper share of newsprint to 





g or 
& 
orkman suffers damage thereby, 


24.—CAN. 


ate : Chat "(1920) 2 Ch 
e. t=] ) ° 
KR DA 


250. Annotations :—Consd. Valentine v. 


255. Annotation :—Refd. 


257a. 


more than its proper share during the fair share 
two years & asked for an account & 
The claim was based upon 
an ie ae agreement between the O.L 
arties also upon orders alleged to 
ave been made by 
troller appointed by 
Government in Nov. 1917 :—Held: 
paca pitf. co. sustained a sub- 
loss of profit by reason of its 
having been compelled by the Govern- 
ment to supply the Western Canadian 
amg with newsprint at prices 
ed by the Comptroller when it could 
have been sold to limited 
tomers at higher prices, & was thus 


the Paper Comp- 
the Canadian 


Vol. I.—Action. Cases 246—257a. 


: Davies v. Thomas, (1920} 1 Ch. 217: 
70; Said v. Butt, [1920} 
v. Smith, [1925] A. C. 700. 

Hyde, 


1919} 2 Ch. 129. Refd. Pratt v. British 
Medical Assocn., [1919] 1 K. B. 244; Ware 
er ead v. Motor Trade Assocn., [1921] 
8 K. B. 40. 


497 ; So 


251. Add. Annotation :—Refd. Spalding v. Gamage 


(1918), 85 R. P. C. 101. 


253. Add. Annotations :—Consd. Pratt v. British 


Medical Assocn., [1919] 1 K. B. 244; Valen- 
tine v. Hyde, [1919] 2 Ch. 129. Apld. 
Davies v. Thomas, [1920] 2 Ch. 189. Consd. 
Hodges v. Webb, [1920] 2 Ch. 70; Ware & 
De Freville v. Motor Trade Asssocn., [1921} 
3 K. B. 40; White v. Riley, [1921] 1 Ch. 1; 
Sorrell v. Smith, [1923] 2 Ch. 82. Apld. 
Sorrell v. Smith, [1925] A. C. 700. Consd. 
Hardie & Lance v. Chilton, [1928] 2 K. B. 306. 
Refd. Wolstenholme v. Ariss, [1920] 2 Ch. 403 ; 
Sarrell v. Smith, [1924] 1 Ch. 506. 

Jonron ve. L. C. C., 
{1922] 2 Ch. 2838. 


256. Add. Annotations :—Distd. The Zelo, [1922] 


Pp. 9. Apld. Federated Coal & Shipping Co. 
v. R., [1922] 2 K. B. 42. Consd. McColl v. 
Canadian Pacific Ry., [1923] A. C. 126. 
Refd. Elliott Steam Tug Co. v. Shipping 
Controller, [1922] 1 K. B. 127. 


-/—A number of discharged sailors 
entered into a partnership according to the 
terms of which the snilors were to perform 
together at certain music halls & were not 
to appear during the terms of the partnership 
in any other theatre or music hall. Pltfs., 
who were members of the co., complained 
that the deft. had induced certain of the 
sailors to break the contract by promising 
to get them employment & by obtaining 
other engagements for them. By amend- 
ment it was further alleged that deft. had 
wrongfully continued persons in her employ- 
ment with the knowledge that by being in 
her employment those persons were breaking 
a contract with pltfs.:—Held: assuming 
an action lies to recover damages on the 
latter ground, the foundation of this action 
is that there shall be notice to deft. of a sub- 
sisting contract which one party, at all 
events, is still willing & able to perform; & 
there being sufficient evidence before the 
county ct. judge that the partnership had 
for all practical purposes come to an end, no 
action lay.— LONG v. SmiTnson (1918), 88 
L. J. K. B. 223; 118 L. T. 678; 62 Sol. Jo. 
472, D.C. 





Annotation :—Refd. Said v. Butt, [1920] 3 K. B. 497. 


compelled to bear the burden, which 
should have been shared by some of 
defts. the ct. had no jurisdiction to 
compel an adjustment of pltf. co.’s 
claim by those defts. who shirked their 
of the burden.—Forr 
FRANCES PULP Co. v. SPANISH RIVER 
Pur Co., [1928] 1 D. L. Ik. 753; 61 
). L. R. 612; affd., [1929] 4 D. L. RH. 
192; 64 O. T. KR. 1483) revsd., [1931] 
2). hb. R. 97, P. C.--CAN. 


257 il. ——.}—Where a workman 
who has been suspended by his em- 
loyers suffers damage as a result of 
wo or more persons conspiring with- 
out justification, to induce the employ: 
ers not to relnstate him, he has a right 
of action agninst them.—THOMPSON v. 
states cus- YALL & CUNNINGHAM, [1024] . 4 
D.L. R. 778; 3 W. W. R. 624.—CAN. 


Cases 258—-340. 


258. 


259a. 


261. 


262. 


263. 


264. 


338. 
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PART II. SECT. 3, SUB-SECT. 2.—-C, | could not recover damages, even if the 


258 ii. done maliciously ; 





Annotations :—Consd. Pontardawe R.D.C. ». 
Moore-Gwyn, [1929] 1 Ch. 656. Refd. 
Stearn v. Prentice, [1919] 1 K. B. 394; 
Edwards v. Birmingham Navigations, [1924] 
1K. B. 34]. 





manure manufacturers had on their premises, 
for the purposes of their business, a heap of 
bones which attracted rats. The occupier of 
adjoining premises was a farmer. 
made runs between the factory & the fields 
& entered the farmer’s land, & damaged his 
crops. 
at least thirty years, & there was no evidence 
to show that the bone heap had been in- 
creased beyond what it had been in past 
years. or anything to show that an increase 
which had actually taken place in the num- 
bers of the rate was due to anything done by 
the manufacturers. 
farmer against the manufacturers :—Held : 
in the absence of evidence showing that there 
had been an unusual & excessive collection 
of bones on the factory premises, or of any- 
thing unusual or excessive done by defts., or 
of any duty neglected by defts., pltf. could 
not maintain 
STBARN v. PRENTICE BroTHeEns, Lrn., [1919} 
1K. B. 394; 8&8 L. J. K. B. 422; 120 1. T. 
445; 35 T. 1. R. 207; 63 Sol. Jo. 229; 17 
Il. G. R. 142, D.C. 


Add. Annotation :—Refd. Ware & De Fre- 
ville v. Motor Trade Assocn., [1921] 3 K. B. 
40. 


Add. Annotations :—~Apld. The Moliere (1924), | 
41 T. lL. R. 154. Refd. Kent v. Atkinson, 
[1923] P. 142. 

Add. Annotation :--Refd. Kent v. Atkinson, 
[1923] P. 142. 
Add. Annotations : 
[1921]2 K. B. 46) ; 
P. 142. 


Refd. Barnett v. Cohen, | 





-ENGLIsH AND Emprre Dicest SuPPLEMENT. 


265. Add. Annotation :—Refd. Nunan v. Southern 


332. 


Kent. v. Atkinson, [1923] | 3338. 


Ry., [1924] 1 K. B. 223. 


Add. Annotations :—Consd. Bradford Corpn. 
v. Webster, (1920] 2 K. B. 185. Apld. e 
Moliere (1924), 41 T. L. R. 154. Refd. 
Baker v. Dalgleish 8.8. Co., [1922] 1 K B. 36. 


Annotation :—-Consd. Weld-Blundeil v. Ste- 
phens, [1919] 1 K. B. 520. 


Add. Annotation :—Refd. Friern Barnet U. C. 
v. Adams, [19271 2 Ch. 25. 


Annotation :—Apld. Webster v. Harrison, 
Townsend (1920), 89 L. J. K. B. 1077. 


Add. Annotation :—Refd. Everett v. Ryder 
(1926), 1385 L. T. 302. 


Annotations :—Generally, Refd. A.-G. r. Sewell 
(1918), 88 L. J. K. B. 425; Boultwood v. 
Paignton U. D. C. (1928), 92 J. P. 98. 


Add. Annotations :—Consd. Re Pitts, Cox v. 
Kilsby, [1981] ] Ch. 546. Refd. James v. 
British General Insce., [1927] 2 K. B. 311; 
Royal Exchange Assce. v. Hope, [1928] Ch. 
170; Le Collier, [1930] 2 Ch. 37. 


Add. Annotation :—-Consd. Re Pitts, Cox ». 
Kilsby, [1931] 1 Ch. 546. 


Add. Annotation :—Refd. Foster v. Driscoll, 
Attfield, Lindsay v. Driscoll, 


Add. Annotations :—Apld. Wild v. Simpson, 
[1919) 2 K. B. &44. Consd. Lipton v. Powell, 


266. 
Damage by rats.}—A firm of artificial 
268, 
The rats 233. 
The business had been carried on for | 296. 
304. 
310. 
In an action by the 
320. 
an action for damages.— 323. 
325. 
Lindsay  v. 
[1929] 1 K. B. 470. 
326. 
[1921]2 K. B. 51. 
328. 


Add. Annotation :—Refd. British Oxygen Co 
v. Liquid Air, [1925] Ch. 388. 


Add. Annotation :—Refd. Weld-Blundell ». 
Stephens, [1920] A. C. 956. 


Add. Annotalion :—Refd. Weld-Blundell v. 
Stephens, [1920] A. C. 956. 


Part IIl—Who may Sue and be Sued. 


Add. Annolation :—Refd. Rex Co. & Rex 
Research Corpn. v. Muirhead & Comptroller- 
General of Patents (1926), 44 R. P. C. 38. 


ee ee ne ane 








work had been 





Leightened  fence.|}— 


340. 


ne rn tre ae a 


Add. Annotations :—Refd. The Coaster (1922), 
91 L. J. P. 145; Page v. Scottish Insce. 
Corpn. (1929), 98 L. J. K. B. 3083; Allge- 








a ee 


destroyed :—Held ; pltf.’s claim could 
not suceced.— KeESHO SATU v. MUSAM- 


= Ua & resp. owned & resided upon 
adjoiping properties. Jn 1925 resp. 
erected an 8 ft. iron fence or hoarding 
on the boundary between the pro- 
perties. In 1929 resp. raised the fence 
to oa height of 18 ft. in order to shield 
his lavatory from the view of an attic 
window which appit. had erected. On 
the day the work of heightening was 
started applt. notified resp. that, as 
the fence could not be crected without 
a trespass being committed, he would 
sue for damages if the work were pro- 
cecded with. <A few days later applt. 
obtained an interdict restraining resp. 
from trespassing on his Jand. Appilt. 
then instituted the present action, 
claiming damages on the ground that 
res}. had maliciously by himself, his 
servants and/or workmen trespassed 
upon the land for the purpose of 
erecting a hoarding on the boundary. 
1t was proved that on one occasion a 
piece of timber fel! upon applt.’s land 

was immediately removed by the 
workmen :—Held: (1) although the 
heightening of the fence depreciated 
the value of applt.’s property, applt. 





(2) as resp. had not trespassed under 
a cluin of right & had not insolently or 
defiantly insisted upon going on applt.’s 
land, applt. was not entitled to succeed. 
~~ VANSTON tv. FROST, (1930) W. L. R. 
J21.—S. AF. 


PART II. SECT. 3, SUB-SECT. 2.—E. 


n -- Wergulsion from member- 
ship oof Church.--—-Torkws _t. ]8AAC 
(No. 2), [1931] 2 We. W. Th. 483 2 
l. L. 1. 819.—-CAN, 


sp. Goods claimed from tenani— 
Refusal of access by landlord. 
BONNELL tv. FERRIS, [1929] 1 D. L. RB. 
040; GU N.S. R. 297.—CAN. 


Bq. Juterference with  privacy..—-A 
right to privacy is not an inherent right 
of a purty & can arise only by express 
Usage, by grant or by special permission. 
Where, therefore, pltf. brought a suit 
for the closing of certain windows 
opened by deft. in a newly constructed 
second storey of his house which was 
adjoining pltf.’s on the ground that 
the female apartments of pltf.’s house 
were overlooked & his privacy was 


6 


MA'T MUK'TAKIMAN (1931), I. L. R. 20 
Pat, 280.—IND. 


PART II. SECT. 5. 


325 iv. Agreement to prosecute 
third party.J—PItf. was in a position 
to give cvidence that. one B. was im- 
plicated with him in the iJegal mannu- 
facture of alcohol. Deft. L., who was 
ulleged to be acting not only on hia 
own bebalf but also on behalf of his 
co-defts., all of whom were said to have 
reasons for wishiug to be revenged on 
}8., agreed with pltf. to pay him for 
said evidence on the conviction of B., 
the remuneration to be on a sliding 
seale in accordance with the severity 
of the sentence obtained by pltf.’s 
evidence. Part’ payment was made 
under the contract & pltf. sued for the 
balance: B. having been convicted :-— 
Iield:; the contract was unlawful as 
against public policy, &, therefore, 
unenforceable.—SYMINGTON v. VAN- 
COUVER LREWERIES, LTD. & RIEFEL, 
{1931] 1 W. W. R. 410; 1D. L. R. 
935; affg., [1930] 3 W. W. R. 19; 4 
D. L. R. 1023.—CAN. 





meine Versicherungs-Gesclischaft, Helvertia 

a ee Administrator, [1931] 
854. Add. Annotation :—Retd. Soviet Republics 

Union v. Belaicw (1925), 42 T. L. R. 21. 


360. Add. Annotation : — Refd. 
Obschestvo A. M. Luther »v. 
1K. B. 456. 


360a. Recognised, if acknowledged here.]—Where 
a revolution has taken place in a foreign 
country & the new Govt. has been recognised 
as the de jure Sovereign of that country bv 
our Govt., that new Govt. is entitled to the 
possession & custody in England of records 
& State archives deposited here before the 
revolution by the old Govt.—Sovirr So- 
CIALIST REPUBLICS UNION v. ONoOU (1925), 
69 Sol. Jo. 676. 


863. Add. Annotations :—Refd. Aksionairnoye Ob- 
schestvo A. M. Luther v. Sagor, [1921] ] 
K. B. 456; Soviet Republics Union v. 
Belaiew (1925), 42 T. L. R. 21. 


366a. Action by procurator—vValidity of 
appointment.]— Pltf., the Spanish ambassador, 
brought an action, as procurator for all the 
King of Spain’s subjects, to recover two 
ships & other goods seized by deft. :—Held: 
(1) no man can make a procurator for 
another; thercfore the King could not make 
a procurator for all or any of his subjects ; 
(2) the office of ambassador did not include 
& procuration private, but public for the 
King, nor for any several subject, otherwise 
than as it concerned the King.-- ACUNA v. 
BINGLEY (1616), Hob. 78, 113; 80 FE. R. 2638. 
Annotations :— As to (2 : tv. 8 $28), 2 
MIE NS 81, Poll. Ponelo ve dolnnon Gara, eee ie 
103. Generally, Refd. Brunswick v. Hanover (1844), 13 
L. J. Ch. 107. 
366b. —--- Action by minister plenipotentiary. |—— 
A demurrer allowed to a bill tiled by the 
agent duly authorised, & minister pleni- 
potentiary of a foreign state, in respect of 
rights of such state, on the ground that the 
state was not properly represented.-—— 
SCHNEIDER v, LIZARDI (1846), 9 Beav. 461 ; 
15 L. J. Ch. 435; 50 BE. R. 421. 
Aneeoe :—Folld. Penedo (Baron) v. Johnson (1873), 29 
e © B04. 


Aksionairnoye 
Sagor, [1921] 





366c. Claim under unregistered bill of sale.) 
To a bil filed by the Chargé d’ Affaires of the 
Brazilian Govt. in this country, in his own 
name, to restrain judgment creditors from 
issuing execution against certain furniture, 
etc., upon which a sum of money had been 
advanced, as was alleged, by the Brazilian 
Govt. secured by an unregistered bill of sale 
of the furniture, etc., a demurrer on the 
ground that the minister could not sue in 
his own name was allowed.--PENEDO (BARON) 
. Scnneos (1873), 29 L. T. 452; 22 W. Tt. 
03. 





368. Annotation :—Consd. Duff Development Co. 


v. Kelantan Government, [1923] 1 Ch. 385. 


Add. Annotation :—Refd. Duff Development 
es v. Kelantan Government, [1924} A. C. 


Annotations :—Refd. The Tervaete - (1922), 
128 L. T. 176; Duff Development Co. v. 
Kelantan Government, [1923] 1 Ch. 385; 
Duff Development Co. v. Kelantan Govern- 


372. 


375. 
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ment, [1924] A. C. 797; Re Bjornstad & 
Ouse Shipping Co., [1924] 2 K. B. 673. 


376. Add. Annotation :-—As to (2) Folld. Soviet 
Republics Union v. LBelaiew (1925), 42 
T. EL. R. 21. 


.J—A foreign Sovereign suing in 
the cts. of this country submits to the juris- 
diction to the extent only that he must 
give discovery, & cross proceedings in mitiga- 
tion of the relief claimed by him can be taken 
against him. 

A foreign State sued to restrain dealing 
with, & for the appointment of a new trustee 
of, funds lodged in England in the names of a 
trustee for pltfs. & a trustee for defts. who 
held a concession from pltfs. for the con- 
struction of a railway in their territory. A 
counterclaim for damages in respect of alleged 
breaches of the terms of the concession was 
struck out.—SouTn AFRICAN REPUBLIC v. 
COMPAGNIE FRANCO-BELGE DU CHEMIN DE 
Fer pu Norp., [1898] 1 Ch. 190; 77 L. T. 
555; 46 W. RR. 151; 14 T. L. R. 65; 42 
Sol. Jo. 66. 


Annotations :—Consd. Duff Development Co. v. Kelantan 
Government, [1924] A. C. 797. efd. He Suarez, Suarez 
», Suarez, [1918] 1 Ch. 176: The Torvaete, [1922] P. 259; 
Sovict Republics Union v. Belaiew (1925), 42 T. L. R. 21. 


376b. —— -]—In 1916 a Russian Govt. 
Committee, of which deft. was a member, 
was set up in London by the Imperial 
Russian Govt. & continued by its successor, 
the Russian Provisional Govt., & the com- 
mittee, which incurred large financial obliga- 
tions, had possession of certain documents, 
which related to those obligations & were 
the property of those Govts. The committee 
ceased to operate in 1918, & the documents 
were handed over to a board of trustees 
appointed by the Chargé d’Affaires of the 
Russian Provincial Govt., & deft. became 
president of the board. The documents had 
become the property of pltfs., the present 
Russian Govt., whose sovereignty had been 
recognised by the British Govt., but they 
were still in the possession of deft. Certain 
actions were pending against deft. as a 
member of the Russian Govt. Committee 
with regard to the transactions to which the 
documents related. Pltfs. claimed the de- 
livery up of the documents, & deft. contended 
that he was entitled to a lien on the docu- 
ments until he had received an indemnity in 
respect of the other actions, & he set up the 
contention by way of defence & counter- 
claim :—Held: although where a povere ee 
stute was a pltf. a counterclaim could be 
maintained against it, yet the counterclaim 
must be in respect of matters immediately 
connected with the claim, & as the indemnity 
sought by deft. was not in respect of any 
liability imcurred by him in & about the 
custody of the documents, & was not in 
respect of matters immediately connected 
with the claim, the action succeeded & the 


376a. 











counterclaim  failed.—Sovier  WREKPOBLICS 
Union v. BrevalreEw (1925), 134 L. T. 64; 
42 T L. R. 21. 


Add. Annotation: - Refd. Soviet Republics 
Union v. Belaiew (1925), 42 'T. L. R. 21. 


Add. Annotations :—Consd. Compania Mer- 
cantil Argentina v. United States Shipping 
Board (1924), 93 L. J. K. B. 816. Refd. Re 
Suarez, Suarez v. Suarez, [1918] 1 Ch. 176 : 


883. 


387. 


Cases 387— 394. 


387a. 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


The Gagara, [1919] P. 95; The Porto | 890. Add. Annotations :—Refd. The Tervaete, 
Alosandee. afer P. 30; Duff Development [1922] P. 259; Duff Development Oo. v. 


Co. v. Kelantan Government & Colonies 
Crown Agents (1922), 39 T. L. R. 96; Duff 
Development Co. v. Kelantan Government, 
[1924] A. C. 797. 


Notwithstanding restrictions on exercise 
of sovereign rights.}—(1) It is the settled 
practice of the ct. to take judicial notice of 
the status of any foreign Govt., & for that 





Kelantan Government, [1923] 1 Ch. 385. 


302. Add. Annolations :—Refd. Aksionairnoye Ob- 


schestvo A. M. Luther »v. Sagor, [1921] 3 K. B. 
5382; The Tervaete, [1922] P. 259; Duff 
Development Co. v. Kelantan Government, 
[1923] 1 Ch. 385; The Jupiter (1924), 93 
L. J. P. 156; The Jupiter (No. 3) (1927), 137 
L. T. 333. 








purpose, in any case of uncertainty, to seek 802a. -}—(1) In proceedi in the cts. 
information from a Secretary of State ; of this country by or against the ruler of a 
the information so received is conclusive. colonial State whose status is disputed a 


(2) A Govt. recognised as sovereign by His 
Majesty’s Govt. is not the less exempt from 
the jurisdiction of our cts. because it has 
agreed to restrictions on the exercise of its 
sovereign rights. 

By a deed dated in July, 1912, the Govt. 
of Kelantan granted to applt. co. certain 
mining & other rights to be exercised in that 
State, & the deed contained an arbn. clause, 
which incorporated Arbn. Act, 1889 (c. 49), 
so far as applicable. Disputes having arisen 
as to the effect of the deed, they were referred 
to an arbitrator, who made an award in 
favour of the co. & directed the Govt. to pay 
the costs of the arbn. In Dec. 1921, the 
Govt. applied to the Ch. Div., under Arbn. 
Act, 1889, s. 11, to set aside the award, but 
the application was refused. In June, 
1922, the co. obtained from the K. B. Div., 
under sect. 12 of the Act. an order giving 
leave to enforce the award, but the order 
was set aside, on the application of the Govt., 
on the ground that Kelantan was a sovereign 
independent State. Before setting aside the 
order the master asked the Sccretary of 
State for the Colonies for information as to 
the status of Kelantan, & received in reply 
an official letter stating that Kelantan was 
an independent State & its Sultan the 
sovereign ruler thereof, & that the King did 
not exercise or claim any rights of sovereignty 
over Kelantan, & enclosing an agreement 
regulating the relations between the Sultan 
& the King. By this agreement the Sultan 
agreed to have no political relations with 
any foreign power except through the medium 
of the King, & in all matters of administra- 
tion, other than those touching the Moham- 
medan religion & Malay custom, to follow 
the advice of an adviser appointed by the 
King :—Held: (1) the statement in the 
letter as to the sovereignty of Kelantan & 
its rulers was not intended to be qualified by 
the terms of the agreement, & the letter was 
conclusive ; (3) the Govt. of Kelantan had 
not submitted to the jurisdiction of the ct. 
for the purpose of the proceedings to enforce 
the award, either by assenting to the arbn. 
clause or by applying to the ct. to set aside 
the award.—DuFrr DEVELOPMENT Co. v. 
KELANTAN GOVERNMENT, [1024] A. C. 797; 
93 L. J. Ch. 343; 131 L. T. 676; 407. L. R. 


893. 


898a. 


written statement by the Secretary of State 
for the Colonies that the ruler is an inde- 
pendent foreign sovereign is equivalent to a 
communication from the Crown &, therefore, 
conclusive, & the ct. will accept it without 
considering whether it is borne out by 
documents which are appended to it. 

In an arbn. in this country between piltf. 
co. & the Govt. of Kelantan an award was 
made in favour of the co. with costs. The 
Govt. of Kelantan then moved to set aside 
the award & this motion was dismissed with 
costs. An appeal from this decision was also 
dismissed with costs. No portion of these 
costs had been paid. The co. obtained a 
garnishee order nisi to attach money in the 
hands of the Crown agents of the Colonies on 
behalf of the Govt. of Kelantan. Upon an 
application by the co. for payment by the 
garnishees the Govt. of Kelantan & the 
Crown agents appeared together & contended 
that Kelantan was an independent sovereign 
State & the ct. had no jurisdiction to execute 
the orders for costs by a levy on the property 
of that State:—Held: (2) although the 
Govt. of Kelantan had, by initiating proceed- 
ings to set aside the award of the arbitrator, 
submitted to the jurisdiction of the ct., 
(3) that submission had not the effect of 
rendering liable to execution any property 
belonging to the Govt. within the jurisdiction. 
—DuFF DEVELOPMENT Co. v. KELANTAN 
GOVERNMENT, [1923] 1 Ch. 385; 92 L. J. Ch. 
273; 129 L. T. 290; 39 T. L. R. 187; 67 
Sul. Jo. 260, C. A. 


Add. Annoiations :—Refd. The Porto Alex- 
andre (1919), 89 L. J. P. 973; Compania 
Mercantil Argentina v. United States Ship- 
ping Board (1924), 93 L. J. K. B. 816. 


.J—A sovereign independent State 
does not, by entering into a trading contract 
with a foreigner, lose its immunity from 
process in foreign cts. as regards matters 
arising out of the contract; nor does a 
sovereign independent State, by making a 
submission to arbn. in a foreign country, lose 
its immunity from being impleaded in the cts. 
of the foreign country.—CoMPANIA MERCAN- 
TIL ARGENTINA v. UNITED STATES SHIPPING 
BoarD (1924), 93 L. J. K. B. 816; 131 L. T. 
388; 40 T. L. R. 601; 68 Sol. Jo. 666, C. A. 








566; 68 Sol. Jo. 559, H. L. 


notal As to (1) Apld. Engolk neon ——.]}—DvuFF DEVELOPMENT Co. v. 

fn tons :—--As to pid. Kngolke v. Musinann, (1928 } ; 

NK. 0. 433. Reid, Musmann », Engelke (1927), 96 LJ. Ki, ELANTAN GOVERNMENT, No. 392a, ante 
624. As to (3) Refd. Dickinson v. Del Solar (1929), 45 | 898¢. —-— ——-.]_ DUFF DEVELOPMENT Co. v. 


| KELANTAN GOVERNMENT, No. 387a, ante. 


894. Add. Annotations :—Refd. Re Suarez, Suarez 
v. Suarez, [1918] 1 Ch. 176; The Gagara, 
[1919] P. 95; The Porto Alexandre, [1920] 
P. 30; Duff Development Co. v. Kelantan 
Government (1922), 39 T. L. R. 96; Duff 


388. Annotation :—Refd. Duff Development Co. 
v. Kelantan Government, [1924] A. C. 797. 


389. Add. Annotation :—Consd. Soviet Republic 
Union v. Belaiew (1925), 42 T. L. R. 21. 
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408. 


406. 


Development Co. v. Kelantan Government, 
[1924] A. C. 797; Compania Mercantil 
Argentina v. United States Shipping Board 
(1924), 98 L. J. K. B. 816. 


Add. Annotation :—Generally, Refd. Soviet 
a Union v. Belaiew (1925), 


Add. Annotations :—Consd. Duff Develop- 
ment Co. v. Kelantan Government, [1924] 
A. C. 797. 
Suarez, [1918] 1 Ch. 176; The Gagara, [1919] 


_P. 95; The Porto Alexandre, [1920] P. 30; 


425. 


428. 


430. 


434, 


Duff Development Co. v. Kelantan Govern- | 


Refd. Re Suarez, Suarez es" 





134 | 407b. ——- ——-.]}—Durr DEVELOPMENT 


407a. eaters 
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ment (1922), 39 T. L. R. 96; Compania 
Mercantil Argentina v. United States Ship- 
ping Board (1924), 93 L. J. K. B. 816. 


o+—DuFRr DEVELOPMENT 
OVERNMENT, No. 392a, 


Co. v. 
ante. 


Co. 
ante 





KELANTAN 
Ue 
KELANTAN GOVERNMENT, No. 387a, 


409. Add. Annotations :—Refd. Aksionairnove Ob- 


schestvo A. M. Luther v. Sagor, [1921] 1 
K. B. 456 ; Duff Development Co. v. Kelantan 
Government, [1923] 1 Ch. 385 ; Duff Develop- 
ment Co. v. Kelantan Government, [1924] 
A. C. 797. 


Part IV—Conditions Precedent to Action. 


Add. Annotations :—Consd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 
Refd. Bradford Old Bank v. Sutcliffe, [1918] 
2K: B. 833. 


Add. Annotation :—Refd. Bradford Old Bank, 
Ltd. v. Sutcliffe (1918), 34 T. L. R. 619. 


Add. Annotations :—Consd. Joachimson v. 
Swiss Bank Corpn., [1921] 38 K. B. 110. 
Refd. Bradford Old Bank v. Sutcliffe, [1918] 
2K. B. 838. 


Add. Annotations :—-Refd. Bradford Old Bank 


v. Sutcliffe, [1918] 2 K. B. 833; Joachimson | 480. 





436. Add. Citation :—11 1. J. Q. B. 87. 
448, Add. Annotation :—Refd. Bradford Old Bank 


v. Sutcliffe, [1918] 2 kK. B. 833. 


Add. Annotations :~-—Consd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 


Refd. Bradford Old Bank ». Sutcliffe, [1918] 
2K. B. 833. 


Add. Annotation :—As to (1) Refd. Bradford 
Old Bank v. Sutcliffe, [1918] 2 K. B. 833. 


Add. Annotation :—Consd. Bradford Old 
Bank tv. Sutcliffe, [1918] 2 K. B. 833. 


Add ‘For full anns., see S. C., No. 176, 





v. Swiss Bank Corpn., [1921] 3 K. B. 110. 


Part V._-Suspension of 


Add. Annotation :—Refd. Admiralty Comrs. | 
v. S.S. Amerika, [1917] A. C. 38. | 
| 


496. 








497a. 


PART IV. SECT. 2. 


so. Consent of superrisors— Con- 
struction of local Act--Action by 
* creditor ?’—-Who is.}---Seet. 4 of Gc. 73, 
1927, an Act respecting the City of 
Swift Current, provides that during a 
certain period no ‘“ creditor”? shall 
commence a “suit, action or other 
proceeding ’’ against the city without, 
the written consent of the “ super- 
visors,’’ & sect. 2 defines ‘* creditor ” 
as & person, firm, etc., “ now having, or 
who may hereafter have, uny action, 
cause of action, debt, account, 
covenant, contract, claim or demand 
whatsoever, aguinst the city ’ :— 
Hed: definition of ‘ creditor’ is 
wide enough to include a@ person having 
a cause of action founded only on tort. 
-—BEISWANGER %. SWIFT CURRENT, 
11930) 3 W. W. R. 519; {1931) 1 
D. L. R. 407; affg., [1930] 4 D. I. R. 
10381; 2 W. W. R. 59; 2458. L. ft. 
453.—-CAN. 


PART V. SECT. 4, SUB-SECT. 1. 


498 ii. Claim under Crimt- 
nal Injuries Code of Ireland.}—The 
rule or doctrine that no civil remedy 
will lie ayvainst tho perpetrators of a 
felonious act until they have been 
prosecuted to conviction is not 
applicable to a claim for compensation 
under Criminal] Injuries Code of 
Ireland for goods stolen in the course 
of rioting.—TYLER v. CORK COUNTY 
COUNCIL, [1921] 2 I. R. 8.—IR. 


499 i. -—~.)—-A criminal charte 
n 


was laid by pltf. bank against deft. 
respect of $1,800 which the bank 











.|—If the party know that he has 
been robbed of the goods, he must, in order 


| 


ante.”’ 


2 O54, 
® 


alleged it had overpaid deft. Before 
decision in the criminal trial had been 
given, pitfs. instituted an action to 
recover the money. It was contended 
on behalf of deft. that immediately the 
evidence disclosed w criminal offence 
on the part of deft., which had not been 
prosecuted to conviction or acquittal, 
pltfs. should not have been allowed to 
pres with the action, but should 

ave been nou-sulted :—Jcld: as a 
criininal prosecution had actually becn 
earried through, even though the 
decision was under advisement, the 
action could be maintained.—STAN- 
DARD BANK OF CANADA U. SUUEN WAH, 
[1919) 1 W. W. BR. 586; 26 B.C. 1. 
441.—CAN. 

499 ii. —— .J—Where, in an 
action for assault & battery, pltf. 
proves that the injury caused grievous 
bodily harm, pltf. will be nonsuited 
unless it appears that proceedings have 
been tuken against deft. for the 
criminal offence.—ScHOUL v. Kay 
(1862), 10 N. B. HR. (5 All.) 244.—CAN, 

504 iii. -—-—-— ——- .}---No 
bard & fast rule can be luid down to 
indicate the considerations by which 
a ct. ought to be guided in considerin 
the question of the stay of a crimina 
proceeding, pending the disposal of a 
civil suit, & cach case must, be detcr- 
mined upon its own facts. Even if 
some or ull the matters materially in 
issue are the same, that in itself cannot 
be a reason for staying the criminal 
proceedings. One test is whether the 

rosecution is public or private. Where 
t is public the ct. as a rule would not 
stay criminal proceedings.—GOPAL- 


9 














Right of Action. 


to obtain restitution, first 
felon.—Harris v. Staw (1736), Lee temp. 
Hard. 349; 95 HK. RR. 220. 

arenes :-—-Refd. Wells v. Abrahams (1872), L. R. 7 


prosecute the 


CHANDRA CHAKERAVAREPL tv. KING IiM- 


PEROR (1920), 1. L. R. 573 Cale. 548, - 
IND. 
604 iv. —-—- ----- —---. J The rulo 


that where pltf. sues in respect of a 
wrong which ts a tort & also a felony, 
deft. should be prosecuted in respect of 
the felony before the civil action is heard, 
does not make such criminal prosecu- 
tion an indispensable condition prece- 
dent to the right to maintain the civil 
action. ° [n its modern application the 
rule is merely suspensory of the civil 
rights, & is subject to the exercise of 
judicial discretion. In exercising such 
discretion the ct. may consider circum - 
stances, such as the infancy, ignorance, 
or poverty of plitf., which muy afford 
excuse for the failure to prosecute in 
respect of the felony. Where pitf. bas 
obtained a verdict in the civil action, 
the ct., on motion for a new trial or for 
judgment, may consider the circum- 
stance that between verdict & motion 
deft. has beeh prosecuted in respect, of 
the felony.—-CARLISLE v, ORR (NO. 2), 
(1918] 21. Rh. 442.—IR. 

04 v. +-On Aug. 
12, 1920, an information for theft was 
laid by defts. against pitf. On Aug. 23, 
1920, pitf. began an action in a division 
ct. ugainst defts. to recover $99 for 
wages; on Aug. 30, defts. counter- 
cluimed in the Uivision ct. action for 
money & tickets amounting to $202.74, 
“fraudulently & without colour of 
right’? couverted by pltf. to his own 
use, the subject of conversion being 
the same as that in respect of which the 
criminal charge was made ; on Sept. 22 
pltf. was committed for trial on the 


1* 





oe 





Cases 507—577. 


507. 


Add. Annotation :—Refd. Admiralty Comrs. 
v. 8.8. Amerika, [1917] A. C. 38. 


| 
| 
| 
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540. Add. Annotations :—Refd. Weld-Blundell v. 


Samuel v. 


‘ 919] 1 K. B. 520; 
Stephens, [1919] Rone 


Dumas, [1924] A. C. 431; Pailin v. 





516. Add. Annotation :—Refd. Canvey Island Employers Mutual Indemnity Co., [1925] 

Comrs. v. Preedy (1921), 91 L. J. Ch. 203. 2K. B. 73 
Part VIIIl.--Maintenance and Champerty. 

549. Add. Annotations :—Expld. Neville v. London | 561a. Special damage—Necessity to prove.) — 
‘* Express’? Newspaper, [1919] A. C. 368. NEVILLE v. LONDON ‘“ EXPRESS NEws- 
Refd. Ford v. Radford (1920), 36 T. L. R. PAPER, Lrp., No. 560, ante. 

658. 561b. ——.J——Pltf., a member of deft. 


551. 


552. 


556. 


557, 


558. 


559. 


560. 


Add. Annotation :—Consd. Neville v. London 
‘¢ Express '’ Newspaper, [1919] A. C. 368. 


Add. Annotation :—Fefd. Neville ». London 
‘* Express ’’ Newspaper, [1919] A. C. 368. 


Add. Citation :—After “ [1917] 2 KB. B. 564, 
0. A.” add “ On appeal, [1919] A. C. 368, 
TT. £.,” & after 560” add “ 563a, 719a.” 
Add Annotation :-- Refd. Wiggins v. Lavy 
(1928), 44 T. L. R. 721. 


Add. Annolation :— Refd. Neville v. London 
“ Express ’’ Newspaper, [1919] A. C. 368. 


Add. Annolation :—Consd. Neville v. London 
‘““ Express’? Newspaper, [1919] A. C. 368. 


Add. Annotations :—Consd. Neville v. London 
‘* Express ’’’ Newspaper, [1919] A. C. 368. 
Refd. Weld-Blundecl) v. Stephens, [1919] 1 
K. B. 520; Hickman v. Kent or Romney 
Marsh Sheepbreeders’ Assoen. (1920), 86 
T. L. RR. 528. 


For the existing paragraph substitute the 
following paragraph :-— 

!—(1) The success of the main- 
tained litigation, whether an action or a 
defence, is not a bar to the right of action for 
maintenance. 

(2) An action for damages for maintenance 
will not lie In the absence of proof of special 
damage.— NEVILLE vt. LONDON “ Express ”’ 
NEWSPAPER, Lrp., [1919] A. C. 3868; S88 
L. J. 1K. B. 282; 120 L. T. 299; 35 'T. 1. RR. 
167; 63 Sol. Jo. 213, H. L. 


en ener 





Annotations :—.48 to (2) Folld. Wickman v. Kent or Romney 


Marsh Sheepbreeders Axsocn. (1920), 37 T. L 
Apld. Wigcins v. Lavy (1928), 441. 1. RR. 721. 

Refd. Wild tv. Simpson, 1919) 2 K. 
Tofrington, [1920] 1 K. B. 399. 


R. 163. 
Crenerally, 
B. 544; Ms ov, 
Mentd. Wold-Blundel] 


v. Stephons, [1920] A. C. 056. 


561. 


criminal 
truc bill was found against him in the 
sessions. 


Annotation :—As to (2) Refd. Mackey 
Monks (Preston), [1918] A. C. 59. 





v. 


charge, & on Sept. 30, a 





On a subsequent day the | 


Ne AP oe 


566. 


569. 


576. 


577. 


or otherwise dcul with the case : 
rohibition did not He, even if the 


assocn., brought an action against C., the 
secretary, & W., the president, of the assocn., 
for libel in the conduct of the business of the 
assocn., & in the same action C. counter- 
claimed against pitf. for damages for libel in 
respect of the same husiness. The actions 
resulted in judgment for defts. on the claim, 
with damages for £75 for C. on the counter- 
claim. The assocn. before the hearing of the 
action had passed resolutions to indemnify C. 
& W. against any liability or costs arising 
from the action against them, & that the 
indemnity should extend to the costs of any 
counterclaim that counsel might advise 
should be made, provided that any costs of 
the action for which the assocn. would be 
liable should be paid pro tanto out of any 
monevs recovered in the action. PItf. then 
brought an action against the assocn. for 
maintenance & champerty, & other relief :— 
Held: (1) champerty being a form of 
maintenance, a decision which applies to 
the genus must also apply to the species ; 
(2) pltf. had not proved any special damage, 
& his claim in champerty failed equally 
with his claim in maintenance.—-HICKMAN v. 
KENT Ok Romney Manso SUEEPRREEDERS’ 
Assocon. (1920), as reported in 151 L. T. Jo. 5, 
C. A. 

Add. Annotation :--Refd. Neville v. London 
‘* Express ’? Newspaper, [1919] A. C. 368. 


Add. Annolution :-—Consd. Neville ». London 
‘* express ’’ Newspaper, [1919] A. C. 368. 


Annotations :—-For ‘‘ For full anns., 
read ‘‘ Mentd. Williams 
(1859), 28 Beav. 148.” 


Add. Annotation :—Consd. Neville v. London 
‘‘ Express ’?’ Newspaper, [1919] A. C. 368. 


see’’ 
v. Page (No. 4) 


& | three widows, the last of whom died 


in 1894. The widows had from time 


judge of the division ect. heard argu. 
ment as to whether the action should 
be proceeded with before the criminal 
charge was taken up; he decided that 
it should, & fixed a day for trial, but 
ou Dec. 10, 1920, neither the action 
nor the criminal proceeding having 
been tried, an order was made by a 
judge of the Supreme Ct. of Ontario, 
upon the application of defts., pro- 
hibiting the Judge of the division court. 
from proceeding in the action until 
after the final disposition of the crimi- 
nal prosecution. VPitfeuppealed from 
this order, & before the completion of 
the arguincnt of the appeal pitf. was 
tried upon the criminal charge & 
pcquitled i—~Hleld: the division ct. 
judge had the right, the claim & 
counterclaim being within the juris- 
diction of the ct., to stay proccedings 


udge erred in the conclusion to which 
he came.—He BRYANT v. Crry Dairy 
Go, (1021), 64 D. L. R. 288: 37 Can. 
Crim. Cas. 405; 500. L. R. 40.— CAN, 


PART V. SECT. 4, SUB-SECT. 3.—C. 


_ 8p. Civil action against company— 
Prosecution of directors.}—On appeal 
from an order staying a civil action 
kguinst an incorporated co. until a 
criminal prosecution against certain 
ofticers thereof should be disposed of : 
—fileld : the appeal should be allowed. 
~- MACKEE v, SOLLOWAY, Mina & Co., 
Lrp. (No. 3), [1931] 2 W. W. R. 926; 
4D. 1. 8. 417.—-CAN, 


PART VIII. SECT. 1, SUB-SECT., 3. 


581 Ix. ———.}~-One, D., died 
sonless in 1843, leaving him surviving 


10 





to tiine made munerous alienations of 
portions of their husband’s estate to 
defts., inost of the transactions being 
evidenced by registered deeds. In 
1906, the present suit for possession 
was brought by A., a collateral of D. 
& certain assignees from A., to whom 
he, after the death of the Jast sur- 
viving widow, had transferred a share 
In the property in consideration of 
their agreeing to supply funds for the 
litigation to recover back the land from 
the slienees:—Held: the English 
rules against. champerty & maintenance 
are not in force in India, & agreements 
to finance Htigation on condition of a 
promise to share in its fruits are not 
wgainst public policy or void & can be 
enforced, unless they are extortionate 
or otherwise inequitable.—THaKkaRr 
SINGH v. UTTaAM KAUR (1929), I. L. R. 


583. 


Add. Annotations :—Retd. County Hotel & 
Wine Co. v. L. & N. W. Ry., [1918] 2 K. B. 
251; Ford v. Radford (1920), 36 T. 1. R. 658. 


584a. Special damage—Necessity to prove.|—Il1cK- 


585. 


589. 


590. 


592. 


594. 


598a. 


599a. 


594 v. 
English 
force in India & fair agreements to 
share property in litigation with others 
in consideration of their supply 
funds for carrying on suits are not 
opposed to 
ments sho 


MAN v. KENT OR ROMNEY MARSH SHEFPp- 
BREEDERS’ ASSOCN., No. 561b, ante. 


Add. Annotation :—Refd. Ford v. Radford 
(1920), 36 T. L. BR. 658. 


Add. Annotation :—-Refd. Parkinson v. College 
of Ambulance & Harrison, [1925] 2 K. B. 1. 


Add. Annotations :—Apld. Ford v. Radford 
(1920), 36 T. L. R. 658. Refd. Neville v. 
aoe ‘** Express ’’ Newspaper, [1919] A. C. 


Add. Annotation :—Refd. Ford v. Radford 
(1920), 36 T. L. RR. 658. 


Add. Annotation :—Refd. Wild v. Simpson, 
[1919] 2 K. B. 544. 


Percentage.]—-Pltf. was retained 
by deft. to act as his solr. in an action brought 
against him. Deft. had a counterclaim, &, 
while the action was proceeding, an agree- 
ment was made that in the event of deft.’s 
recovering more than sufficient to pay his 
creditors in full & all legal expenses he would 
pay his solr. a percentage on the amount, the 
solr. agreeing to conduct the counterclaim 
on the above terms, & not to look to deft. for 
any costs of the counterclaim except out-of- 
pocket expenses in the event of the success 
of pitf. in that action. Deft. lost the action, 
& his solr. sued him for the costs :--Held: 
pitf. could not recover as (1) (BANKESs, [..J.) 
the agreement was champertous, & its effect 
was to make it an essential part of pltf.’s 








cause of action on his original retainer that he | 


should negative the event in which he was 
to get no costs, namely, the event of the 
success of pltf. in the previous action ; 
(2) (ATKIN, L.J.) the champertous nature 
of the agreement prevented pltf. from com- 
pleting his services lawfully, & consequently 
he could not recover on a quantum meruit.—- 
WiLp v. Smmpson, [1919] 2 K. B. 544; 88 
I. J. K. GB. 1085; 121. T. 326; 35 T. 1. 1. 
576; 63 Sol. Jo. 625, C. A. 


Pitf. carried on business as 
the “ Turf Register,’ which in a prospectus 
issued by him was called a “ socicty ’’?; but 
he was the sole proprietor of the business, 
though he described himself in the prospectus 
as secretary. In consideration of a subscrip- 
tion, & of a commission on the amount 
recovered, he undertook to collect for the 
subscribers betting debts which, under the 
provisions of Gaming Acts, were not re- 
coverable. It was agreed between him & 
deft. in the terms of the prospectus, that in 
consideration of pltf. ‘‘ putting up all the 
necessary disbursements for the institution 
& conduct of legal or other proceedings, the 
net profits accruing directly or indirectly is 
to be equally divided between claimant & 
the society.”’? Pltf. brought an action to 
recover the amounts of debts alleged to have 
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SINGH wv. MUNSHI 
Lah, 124.—IND. 
594 viii. — 


law of champerty is 


ing tho 


ublic policy, & such agree- 


d receive effect except when |! Held: 
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601. 


602. 
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03. 
604. 


| 


; 604a 





| 





extortionate or inequitable.—INDAR 


(1919), 
JA 


to contribute towards the costs of u 
law suit in consideration of receiving 
a share in the result of the suit :— 
on the facts to be not cham- 


1] 


Vol. 1—Action. Cases 588—604a. 


been wrongfully collected by deft. in breach 
of the agreement :—Held: the agreement 
was illegal & void, being contrary to public 
policy, & champertous, as there was no com- 
munity of interest between the parties, 
except such as was created by the agreement 
itself, & pltf. could not recover.—Forp v. 
RapForD (1920), 36 T. L. R. 658; 64 Sol. 
Jo. 571. 


Add. Annotations :—-Refd. County Hotel & 
Wine Co. v. L. & N. W. Ry., [1918] 2 K. B. 
251; Neville 7. London ‘‘ Express’? News- 
paper, [1919] A. C. 368; Ellis v. Torrington, 
[1920] 1 K. B. 399. 


Add. Annotations :—Refd. County Hotel & 
Wine Co. v. L. & N. W. Ry., [1918] 2 Kk. B. 
251; Ellis v. Torrington, [1920] 1 Kk. B. 399; 
Allgemeine Versicherungs-Gesellschaft Hel- 
vetia v. German Property Administrator, 
[1931] 1 K. B. 672. 

Annotation :—As to (1) Refd. County Hotel & 
Wine Co. v. L. & N. W. Ry., [1918] 2 K. B. 


251. 


Annotalions :-—Refd. County Hotel & Wine 
Co. ve L. & N. W. Ry., [1918] 2 Ik. B. 251; 
Marsden v. Heyes, [1927] 2 K. B.1. Refd. 
Gotthffe v. Edelston (1930), 99 lL. J. IKK. B. 
SAT. 

E —— Assignment of option to take 
lease.]— In 1853 the L. & C. Ry. Co., the pre- 
decessors of deft. co., leased land adjacent to 
the station at Carlisle to Hl. for 999 years, 
for the purpose of erecting an hotel thereon. 
The lease contained a covenant by the co. 
with H., his exors., administrators & limited 
assigns that ‘* the co. & their successors & 
assigns shall permit) the tenant or occupier 
of the hotel tor the time being & his servants 
to have access to the platforms of the station 
& that the tenant or occupier of the hotel 
shall have the option of renting the refresh- 
ment rooms " at a rent to be fixed as there 
mentioned, ‘in preference to any other 
party.”’ In 1860 Hl. granted a sub-lease of 
the hotel premises to IS. for 21 years, & the 
co. also granted to B. a lease of the refresh- 
ment reoms for 21 years. In 1866 pltf. co. 
obtained an assignment from B. of his interest 
under these two documents, & an assignment 
from H. of the land comprised in the lease of 
1853 & “ All & singular other premises com- 
prised in & demised by the said recited 
indenture of lease of Aug. 1, 1853.’’> Irom 
1866 onwards pltis. manayed & conducted 
both hotel & refreshment rooms, & after the 
expiration of the 21 years’ term granted by 
the sub-lcase of 1860 to B., they continued 
in occupation of the rooms upon such terms 
of that sub-lease as were applicable. In 
13879 defts. succeeded by statute to the 
contracts of the L. & C. Ry. Co. On April 2, 
1891, defts. & the Caledonian Ry. Co. 
demised to pltis. a plot of land adjacent to 
the hotel for 962 years. The decd recited 
the lease of 1853, & referred to it as the 
‘‘ principal indenture ”’; & it also provided 
that ‘‘ these presents are without prejudice 


cto Ne eee aa eres me ae Oe cee ee ae a 





pertous.—FELLOWS-SMITH v. SHANKS 
(1925), 46 N. L. R. 168.—S. AF. 


PART VIII. SECT. 2, SUB-SECT. 1. 
601 ii. —-— Pay onent vf consideration 
dependent on success of action— Assign- 
ment void.)—First Mortragacr Co. v. 
Noun, [1925] 4 D. L. R. 221.—CAN, 


IL. Re 3 





 avreement 





Cases 604a—634. 


to any of the covenants conditions & agrec- 
ments contained in the principal indenture,”’ 
which were to remain & be in full force. 
Mar. 24, 1916, defts. gave six months’ notice 
to pltfs. to determine their occupation of the 
Pitfs. gave up posses- 
sion, & then served a written notice on defts. 
stating their desire to exercise the option 


contained in the lease of 1853, & requesting 


refreshment rooms. 


to be informed as to terms. 


ignored the notice, 


personal 
dicd in 1876, 
title & interest, 


’9 


obligations. 


cL. ; 


1&53, as it. 
thing demised ; 
assignable, 


personal to the covenantee ; 


of this clause 
deed of = IS66, 


buildings 
clause 3 (4) 


assignment of Oct. 


16, 


champerty ; 
for uncertainty ; 


Norn) WESTERN Ry. 


251; 87 LJ. K. B. 84905 119 LT. 88; 384 
T.L. R. 893 3 17 f. G. R. ‘O74; ; affd. on other 
grounds, (1921) 1A. C. 85, H. 1. 


607. 
[1918] 2 K. B. 251. 


615. Arnolation 


PART VIII. SECT. 2, SUB-SECT. 3. 


620 i. Purchase of lands in Utigation--- 
Pending actions relating to property 
urchaused — Specific performance. }— 
ltfs. having filed a bill for specitie 
performance of a contract. by one li. 
to acll a certain mine to them, it) was 
agreed between plitfs. & T., one of the 
now defts., pending such suit, that 
certain persona should purchase said 
mine from pltfs.; that they should 
deposit the money required for the 
security for costa which pltfs. had been 
ordered to give in suid suit & pay all 
eosts incurred or to be incurred therein, 
orin any other suit brought or defended 
Pees respecting sai mine, & Ube f 

































































pitis., on Oct. 16, 1916, 
obtained an express assignment from the 
representatives of H., 
of ‘all that the benefit right 
if any, now remaining out- 
standing of or otherwise vested in them or 
any or either of them of & in the railway 
Pitfs. claimed (a) a declara- 
tion that defts. by the lease of 1853 were 
under an obligation to put & keep the 
occupier of plitfs.’ hotel in occupation of the 
refreshment rooms, upon the terms of paying 
therefor a fixed market rent ; 
such rent fixed under the direction of the 
(c) damages for the breach of such 
obligation by defts. :—Held: 
clause did not) run with the land, 
ipso facto by the assignment of the lease of 
did not touch or concern the 
(2) the option clause was 
& was not «a covenant merely 


was not assigned by the 

inasmuch 
‘“ premises ’ therein referred to the Jand & 
demised, & not to 
the deed of 1891 was not a fresh 
grant of the option riyzhts to pltifs., & did not 
constitute a binding recognition of pltfs. as 
the assignees of the option clause ; 
1916, by the personal 
representatives of LL.. of the option clause 
in the lease of 1853, being an assignment of 
@ right of property, was not invalid for 
(i) the option clause was void 
(7) the option clause was 
ultra vires of the railway co., as it lettered 
injuriously & yravely their obligations of 
performing efficiently their public duties.— 
County lloren & Winn Co. 
Co., [1918] 2 K. Bb. 


Add. Annotations :-—As to (1) Distd. Ford v. 
Radford (1920), 36 T. L. 
County Lotel & Wine Co. v. I. & N. W. Ry., 


:—Refd. County Hote] & Wine Co. 
v. L. & N. W. Ry., [1918] 2 K. B. 


On 2513 


Defts. having 


who had 


BE. f. 157. 


621. Add. 


(6) to have 





621a. 


(1) the option 
& pass 


1917. 


(3) the benefit 


in deft. 


as the word 


the option 


(5) the 


pltf. 


v. LONDON & 


89 LL, 
T. lL. ih. 


Rh. 658. Refd. 


617. Add. Annotations :—Refd. County 
Wine Co. v. L. & N. W. Ry., 1018] 2K. B. 
Ellis v. Torrington, [1920] 1 K. B. 399. 


GEle. Lease of tithes—With covenant to take legal 
proceedings for recovery of tithes.]}—Agree- 
ment to lease the rectorial tithes of a parish, 
including the tithes of ninety acres supposed 
to be within the parish, but which had not 
paid tithes to the lessor during his incum- 
bency with a stipulation that the intended 
lessee would, within a given time, take such 
legal proceedings for the recovery of the 
tithes of the ninety acres as his counsel should 
advise :—Held: 
of Maintenance, 
GARDNER (1835), 1 Y. & C. Ex. 385; 


Annolations :—--Consd. 
& Wine Co. v. Li. & N. 
K. B. 251. 

} Kk. B. 399. 





ENGLISH AND EmpirE Digest SuPPLEMENT. 


Hotel & 


not to be within Statute 
1540 (c. 9).—WHITE a 
1 


County Hotel 
W. Ry., [1918] 2 
Apid. Ellis v. Torrington, [1920] 


Dilapidations.|—A freehold mes- 


suage & tenement were the subject of the 
following leases : 
pired on Dec. 25, 1917; 
which expired on Dee. 
sub-underlease which expired on Dec. 15, 
All three leases contained onerous 
covenants to repair the premises & to keep 
them & yicld them up in good repair. The 
sub-underlease became vested by assignment 
On Dec. 18, 1917, pltf. who had been 
a tenant to deft. of the same premises, & was 
liable to him under a covenant to repair less 
onerous than those in the three leases above 
mentioned, agreed to purchase, & on May 1, 
1918, took a conveyance of the fee simple of 
the premises together with the benefit of the 
covenants in the 
piration of all the leases the premises were 
out of repair & deft. was threatening pltf. 
with an action on his covenant. 
obtained an assigninent of the full 
benefit of the lessee’s covenants to repair 
contained in the sub-underlease, 
menced an action against deft. us assignee 
of the sub-underlease for breaches of the 
lessee’s covenants therein :—feld ;: 
signment was free from objection on the 
ground of maintenance or champerty, the 
right of action on the covenants being so 
connected with the enjoyment of property 
as to be more than a bare right to litigate.— 
ELLIS v. TORRINGTON, [1920] 1 K. B. 399; 
J. K. B. 369; 
82,0. A. 


(a4) a head Jease which ex- 
(b) an underlease 
18, 1917; (c) a 


head lease. At the ex- 
Thereupon 


& com- 


the as- 


122 L. T. 361; 36 


Aunotation :-—Refd. Rye v. Purcell, [1926] 1 K. B. 446. 


2ol. 








at er ee ee 


& allot to cach of pitts. a twentieth 
share therein, if they should succeed 
‘e Fa had a title through the suit; 

at they would settle all claims of 
Medeea: kK. & G. against plitfs. Pltfs. 
having sued defts. on the last-mentioued 
covenant :—Held : the agreement was 
void for champerty & maintenance, & 
they therefore could not recover.-— 
CARR v. TANNAHILL (1870), 30 U. C 
217.—CAN. 


PART VIII. SECT. 2, SUB-SECT. 4. 

634 ii. Subject to tlitigation— 

Conveyance valid.}—By reason of the 

creetion of the memes? Lake Dam, & the 
1 





| consequent rai of the level of the 
r in the lake, parts of certain 


12 














Rh. 


634. Add. Annotation :—Consd. Ellis v. Torrington, 
[1920] 1 K. B. 399. 


properties in the neighbourhood werw 
flooded. The Crown expropriated the 
right so to flood these properties in- 
cluding the one in question herein, 
which at tho time of the expropriation 
belonged to V. eo uently Vv. sold 
the property to H. together with V.’s 
right to recover the compensation from 
the Crown for all damages caused 
him by the flooding & oxpropriation. 
Tho Crown exhibited an information 
acknowledging liability & seeking to 
have the amount of the compensation 
fixed, & made H. deft. :—Held: the 
assignment from V. to H. was not an 
assignment of Htigious rights.—R. v. 
GAR (1921), 21 Exch. C. R. 76.— 


685. Add. Annotations :—Aas to (1) Refd. Ellis v. 
Torrington, [1920] 1 K. B. 399. As to (2) 
Consd. County Hotel & Wine Co. v. L. & 
N. W. Ry.. [1918] 2 K. B. 251. Refd. Farle 

- (1925), Ltd. v. Hemsworth R. D. C. (19238), 
140 L. T. 69. Generally, Refd. Earle . 
Homsworth R. D. C. (1928), 44 T. I. R. 758 


Add. Annotations :—Apld. Ellis v. neenekon: 
[1920] 1 K. B. 399. Refd. County Hotel & 
Wine Co. v. L. & N. W. Ry., [1918]2 K. B. 251. 


Add. Annotations :—As to (1) Apld. Ellis v. 
Torrington, [1920] 1 K. B. 399. Refd. 
County Hotel & Wine Co. v. L. & N. W. Ry., 
[1918] 2 K. B. 251. 


Actions for infringement of copyright— 
Society for protection of copyright interests of 
members.|—Pltf. society was formed as a 
limited co. to protect the copyright interests 
of members, who assigned their copyrights 
to the society. By the rules of the society 
fees & damages recovered were pooled, & 
the fund so formed was divided among the 
members after the deduction of expenses. 
The assignments were real & substantial 
transactions, & the provision as to the 
division of the damages was only subsidiary. 
In an action by the society for the infringe- 
ment of copyrights which had been assigned 
to the socicty by two members :—Held: 
the arrangement between the society & its 
members was made for legitimate  busi- 
ness reasons & was not champertous, & 
pltfs. were entitled to succeed.—PERFORMING 
RigHts Socrery, Lrp. v. TuomMpson (1918), 
34 T. L. R. 351. 


637b. Assignment of judgment.]-—In an action 
of assumpsit to pay money in consideration 
of the assignment of a judgment :-—Held: 
this was good consideration & might be 
assigned without maintenance.—LODER v. 
CHESLEYN (1664), 1 Sid. 212; 82 HK. BR. 1063. 


640. Add. Annotation :—Consd. Neville v. London 
‘“* Express ’* Newspaper, [1919] A. C. 368. 

641. Add. Annotation :—Refd. Neville v. London 
‘* Express ’’ Newspaper, [1919] A. C. 368 

642. Add. Annolation :—Refd. Neville v. London 
‘* Express’? Newspaper, [1919] A. C. 368. 


Add. Annotations :-—Consd. Neville v. London 
‘* Express’? Newspaper, [1919] A. C. 368. 


636. 


687. 





637a,. 


644. 


Distd. Ilford v. Radford (1920), 36 T. L. KR. 658. | - 
i 702. Add. Annotation :-—Reftd. Wild v. 


:-~Refd. Neville v. London 
308. 


Add. Annotation | 
‘* Express ’? Newspaper, [1919] A. C. 
Add. Annotations :—Retd. Neville v. 
‘‘ Wixpress ’’ Newspaper, [1919] A. C. 368; 
Weld-Blundell v. Stephens, [1919] 1 K. B. 
520; Hickman v. Kent or Romney Marsh 
Sheepbreeders’ Assocan. (1920), 36 T. L. R. 528. 


Add. Annotations :—As to (1) Apld. Ford 1. 
Radford (1920), 36 T. L. It. 658. Generally, 
Refd. Neville v. London ** Express ’’ News- 
paper, [1919] A. C. 368. 


645. 


646. 


648. 


pres VIII. SECT. 8, SUB-SECT. 1. 


———-,]-~ARPIN v. LECLAIRI, 
119801 ? D. L. R. 427.—CAN. 


PART VIII. SECT. 4, SUB-SECT.2.—A. as ue B 


695 iii. Legal Profcssions | B. 
Act, 1911 (c. 136), 8. 97.)—An agree- 
ment between pltf. & deft. made under 
the above sect., as to payment for 
deft.’s services as solr., was rescinded 


» R. 5 
877 ; 








SZ. 


London | 


ee 
rc re rn ee, 


| 
: 
| 
| 
| 


| 


on the ground that the ec cmideat: 
statute authorising such an agrcement 
was ulira viresa.— TAYLOR tv. Haran 
Hep Feta es D.L. ae 926: 


1 Ww. WwW. 3u 
. R. 383.—CAN. 


PART VIII. SECT. 4, SUB-SECT. 3. 


Abolition of distinction between 


Cases 635——716. 


Refd. Neville v. London 
368 : 


Vol. 1.—Action. 





655. Add. Annotations: 
‘*‘ Express’? Newspaper, [1919] A. C. 
Tord v. Radford (1920), 36 T. L. R. 658. 


Add. Annotations :—Distd. Ford ». Radford 
(1920), 36 T. L. R. 658. Refd. Neville v. 
London ‘‘ Express ’’’ Newspaper, [1919] A. C. 
368. 

Add. Annotation :—Refd. Neville v. London 
‘* Express ’? Newspaper, [1919] A. C. 368. 


Add. Annotations :—Refd. Neville v. 
‘* Wxpress ’’? Newspaper, [1919] A. C. 
Ford v. Radford (1920), 36 T. I. R. 658. 


Add. Annotation :—Consd. Neville v. London 
‘‘ Express ’’ Newspaper, [1919] A. C. 368. 


Add. Annotation :—Refd. Neville 7. London 
‘* Express’’ Newspaper, [1919] A. C. 368. 


Add. Annotation :—Refd. Neville v. London 
‘* Express’? Newspaper, [1919] A. C. 368. 


Add. Annotations :—Refd. Neville ». Tondon 
‘* Express ’? Newspaper, [1919] A. C. 368; 
Weld-Blundell v. Stephens, [1919] 1 K. B. 
520; Hickman v. Kent or Romney Marsh 
Sheepbreede rs’ Assocn. (1920), 36 T. I. R. 


a28 


661. 


665. 


London 
3U8 ; 


669. 


671. 


679. 


681. 


683. 


685. ‘Add. Annotations ;—As to (1) Distd. Ford v. 
Radford (1920), 36 'T. L. Tk. 658. Refd. 
Neville v7. London “ Express ’’ Newspaper, 


[1919] A. C. 368. Generally, Refd. Wiggins v. 
Lavy (1928), 44'T. L. R. 721. 


Add. Annotation :-——As to (2) Refd. Wild v. 
Simpson, [1919] 2 K. B. 544. 

.] Observations as to the cir- 
cumstances in which a solr. may take up a 


speculative case on behalf of a poor client, 
& as to the termg on which he may do so.—- 


687. 


689a. 








WIGGINS v. LAVY (1928), 44 T. L. BR. 72 
CO. A. 
692. Add. Annotations :—-Refd. Neville v. London 


>? 


“ xpress ’’’ Newspaper, [1919] A. C. 368 ; 


Ford v. Radford (1920), 36 T. L. ht. 658. 
695. Annotation :-—Refd. Wild v. Simpson, [1919] 


2K. B. 544. 

696. Add. Annotation :—Refd. Wild v. Simpson, 
[1919] 2 K. BB. 544. 

699. Add. Annotation -—As to (2) Refd. Wild v. 


Simpson, [1919] 2 K. B. 544. 

Simpson, 
[1919] 2 K. B. 544 

.|-—A solr, will never be permitted 
to deal with his client for the property in 
question in the cause.--DOWMIN. v. 
(1823), as reported in 1 L. J. O.S. Ch. 169. 


713a. - ---7.]—PIrrmMaAN ov. PRUDENTIAL 
Drposir BANK, Lrp. (1896), 13 T. Ia RB. 110 ; 
41 Sol. Jo. 129, C. A. 


716. Add. Annolation :—Retd. Neville v. London 
“* Express ”’ peal gedae ere): A. C. 368. 


a Ae a 


711a. 





——- oe 


—— nee 











coe 7 misdenuegnors-—A ction 
against company~ Prosecution of 
directors.|—Even if the rule, that where 
both a civil 


3W.W. an injury constitutes 


63 og. (i924, wrong & aw felony the civil remedy is 
suspended or may be stayed until the 
person who committed the injury has 
been prosecuted, is fn force in Alberta, 
it is Inapplicable where the civil action 
is against an incorporated company & 

| astuy thercof is asked for on the ground 
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Cases '719—731. ENGLISH AND Empire Digest SUPPLEMENT. 





719. Add. Annotation :—Refd. Neville v. London House of Lords, see NEVILLE v. LONDON 
** Express ’? Newspaper, [1919] A. C. 368. ‘S Express ’? NEWSPAPER, LTrp., No. 560, ante. 

718a. Necessity of proving special damagge.}— | 726. Annotation :—Refd. Neville v. London “ Ex- 
NEVILLE v. LONDON ‘“ ixpress’’ NEws- press ’? Newspaper, [1919] A. C. 368. 


PAPER, Lrp., No. 560, anle. 


731. Add. Annotations :—Apld. Ford v. Radford 


720. Add. Annotation :—Consd. Neville v. London : 
66 ”» 1 ¢ (1920), 36 T. L. R. 658. Refd. Neville rv. 
Express ’? Newspaper, [1919] A. C. 368. London “ Express ” Newspaper, [1919] A. C. 
725. This paragraph was in effect reversed by the 368. 





that criminal proceedings are pending 
aan directors of the co. on charges 

ntical with those which might be 
based on the facts which may be dis- 
closed in the civil action, but there is 
nothing alleged in the latter action 
to show that said directors are in- 
dividually connected with or have a 
knowledge of the facts alleged in that 
action. Since said rule under the law 
of Kngland was applicable where the 
prosecution was for a felony but not 
where it. was for a misdemeanor, & 
the distinction between felonies & 
misdemeanors has been abolished with 


respect to offences against the Criminal | must be based on agreement. Yee a 

Code, the rule does not apply where | statement of claim shows a good ca 
the offences disclosed by the civil | of action which if established ies the 
action aro offences under the Code or, | trial will entitle the pltf. to succeed, 
only common-law offences, are | deft. cannot by setting up a 
offences which could not at any time | champertous agreement between pitt. 
have been classified as felonics.—- | & strangers to the action deprive 
PORTER v. SOLLOWAY, Minis & Co., pe of his right to prosecute the action. 
Lrp., [1930] 1 W. W. R. poe 3 The defence of champerty & main- 
D. L. RK. 758; 54 Can. C. C. 18 tenance is confined to actions on the 
CAN. champertous contracts themselves.— 
DAVEY wv. TALLON (Man.), [1928] - 


PART VIII, SECT. 5, SUB-SECT.2.—B, | W. W. R215; affd.,(1920] 1 W.W.R 
sa. Defence of champerty — Action ; ne 
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Vol. L Cases 1—87a. 


ADMIRALTY. 


Part |—Origin and General Characteristics of the Juris- 
diction of the Admiralty Division of the High Court 


of Justice. 














Annotations :—For ‘' For full anns., see 
SHIPPING & NAVIGATION’ read ‘‘ Mentd. 
Purkis v. Flower (1873), 43 L. J. Q. B. 33; 





1. Add, Annotation :—Consd. The Fagernes, Flower v. Bradley (1874), 44 L. J. Ex. 1; 
| Y ; 
[1926] P. 185. aoe ae v. eats ae R. 9 Exch. 
os , ee ; Gunnes v. Price, ore v. Wait 
12a. ico - Doron is gore (1615), (1875), a RB, 10 Exch. 66 The Alina 
ae ? pes P ,5 Ex. D. ; en v. Garbutt (1880), 
12b. .|\—MARTIN v. GREEN (1664), 1 6 Q. B. D. 165, The Rona (1882), 7 P. D. 
Keb. 780; 83 BE. BR. 1210. 247; R. v. Southend County Court Judge 
°25. Citations :—For ‘‘Tue Lorp Cocurane” Caen: T1SOLT. P ue i ! ae =e Ete oF 
- : - ; -l; Rv». yo ndon 
read ‘“ DUNCAN v. M‘CALMONT. Court Judge, [1892] 1 Q. B. 273; The 
38. Annotations :—For ‘“ For full anns., see Theodora, [1897] P. 279; Foster v. Driscoll, 
SHIPPING & NAVIGATION ”’ read ‘‘ Mentd. The Lindsay ». Attfield, Lindsay v. Driscoll, 
Hanna (1866), L. R. 1 A. & E. 283; General [1929] 1 K. B. 470.” 
oe F ely oar Co. v. British & Colonial 41. Add. Annotations :—Refd. Ellerman I.ines v. 
gation Co. (1869), L. R. 4 Exch. 238 ; : 
The Warsaw, [1898] P. 127.” at lan Pag Bt Hoe) Faria 
' : ° Yomrs. v. S.S. Volute, . C. 129; 
39. Add. Citations :—(1862), 15 Moo. P. C. C. Dew v. United British S.S. Co. (1928), 98 
3804; 5 L. T. 558; 10 W. R. 1243 1 Mar. L. J. K. B. 88; Service v. Sundell (1929), 
L.C.177; 15 BE. R. 509, P. C. 45 T. L. R. 569. 
Annotations :—¥For ‘‘ For full anns., see eee , 
SHIPPING & NAVIGATION ” read “Mentd. The 46. ater ; ee :—Refd. The Fagernes, 
Stettin (1863), Brown. & Lush. 199; The 7s ; : 
Hanna (1866), I. R. 1 A. & H. 283; General | 66. Add. Annotations :—Refd. The Llandovery 
Steam Navigation Co. v. British & Colonial Castle, [1920] P. 119; The Jupiter, [1924] 
See ae ae Co. (1869), L. R. 4 Exch. P. 236. 
238; The Moselle (1874), 32 L. T. 5703; The : 
Vesta (1882), 7 P. D. 240; The Bristol City, 70. aa ee :—Consd. The St. George, 
[1902] P. 10; The Cayo Bonito, [1903] P. 203.” a ne mie ieee ane au [1922 
40. Citations :—Aad after the words on another The Sylvan Arrow, [1923] P.220.. 
point” ‘sub nom. THE ARGos (CARGO EX), ‘ 
GAUDET v. BROWN, THE ILEwsons, Gerprt | ®4?> ———.]—THE TUBANTIA, No. 594a, post. 
v. CORNFORTH.”’ 87a. |—Held: barges, fitted with rudders 


& not propelled by oars, were ‘‘ ships ’’ within 
M. S. Act, 1894 (c. 60), ss. 508, 742.—THE 
HARLOW, [1922] P. 175; 91 L. J. P. 119; 


PART I. SECT. 4, SUB-SECT. 1. 


sa. Equitable jurisdiction.}—M. ob- 
tained judgment for wages, etc., against 
the A., the owners having made 
default to appear. D. & Co., the 
owners of the cargo, intervened. The 
vessel was duly seized, sold at auction 
by the sheriff, & purchased by D. & Co., 
who made the necessary deposit. 
Money had beon wired by appit. to 
discharge pltf.’s claim, but arrived too 
late to stop the sale. D. & Co. after- 
wards tendered the balance of the 
price, which was refused on account 
of an application to set aside the sale, 
& to redeem the vessel. +» On 
purchasing the vessel, made arrange- 
ments for repairs thereto, & at the time 
the application was originally made, 
they were negotiating for the sale 
thereof. The application was refused : 
—Held: while the Admlty. Ct. exer- 
cised ap anquestionable equitable juris- 
diction, inasmuch as appit. had failed 
to show a superior equity to those 
arising in favour of the purchasers, the 
order refusing the application should 
not be interfered with.—MCBRIDE v. 
ono (1920), 20 Exch. C. R. 274.— 


PART I. SECT. 5. 


sb. Action in rem—Tort committed 
er—Recovery of damages.}— 


Nu maritime lien attaches in the case 
of an assault by the captain on a 
scaman on board ship, & an action 
in rem does not lie against the vessel 
to recover dammugesr due to such assault. 
—Louripks v. THRE SCHOONER CALI- 
MERIA (1921), 69 LD. L. R. 138; 20 
Exch. C. f. 331.—CAN. 


acgy——— -J}--If a tort is 
committed within the jurisdiction of 
the ct. by the master of a ship, being 
a@ peregrinus, against. a member of his 
crew, also a peregrinus, the ct. has 
jurisdiction to arrest the tortfeasor or 
his goods, & to try an action based 
upon the tort; but the commission 
of such a tort Is not a ground for 
attaching the ship to found Jurisdiction 
unless the master has an interest in the 
ship.—NOLAN v. 8.8. Russr_t HAVER- 
SIDR, [1921) C. P. D. 136.—S. AF. 


sd. Master's claim for damages 
—dé interest on wages in arrear— 
IVhether enforceable by action in rem. }— 
A British ship was attached to satisfy 
various creditors in rem, including the 
master of the vessel. She was subse- 
quently sold, any liens of the creditors 
being transferred to the _ proceeds. 
The master’s claim included damager 
against the owners for wrongful dis- 
wissal calculated from a date subse- 
quent to the sale:—Held: (1) the 
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master was entitled to damages pari 
passu with his claim for wages, which 
he could enforce by an action in rem ; 
(2) the master was not entitled to 
Claim in rem for interest upon arrear 
wages.—He GWYDYR CASTLE (1920), 
4] N. L. RR. 231.—S. AF. : 


PART I. SECT. 6, SUB-SECT. 1.—B. (b). 


82 i. Torts committed on high seas. }— 
The Exch. Ct. of Canada in Admlty. has 
jurisdiction to entertain an action 
against a ship arrested in Canadian 
waters for a tort committed on the high 
seas, MMEROCIAL PaciFio CABLE Co. 
v. THE PRINCE ALBERT (B.C.), [1926] 
4D. L. R. 543; [1926] 3 W. W. R. 
309.—CAN. 


PART I. SECT. 6, SUB-SECT. 1.—C. 


sf, Vessel built for show.J)—A vessel 
built for show & not for transporta- 
tion is a ‘“‘ ship ’ within admlty. law 
& is subject to seizure for towage.— 
NEVILLE CANNERIES, LTD. v. SANTA 
MaRia (1917), 16 Exch, C. R. 481; 86 
D. L. R. 619 —CAN. 

sg. Conservatory attachment of barge— 
Concurrent jurisdictions of Superior 
Court & Admiralty Court.)—GIRARD v, 
ae (1916), Y. R. 49 8. C. 284.— 


Cases 87a—141d. 


126 L. T. 763; 
M. L. C. 498. 
Annotation :—Consd. Merchants’ Marine Insce. v. North of 
England Protecting & Indemnity Assoen. (1926), 42 
T. L. R. 724. 

89. Add. Annotations :—As to (1) Apld. The 
Harlow, [1922] P. 175. Distd. Merchants’ 
Marine Insce. v. North of England Protecting 
& Indemnity Assocn. (1926), 42 T. L. R. 724: 


125. Add. Annotation :—Refd. The Fagernes, 
[1926] P. 185. 


126. Add. Annotation :—Refd. 
[1926] P. 185. 


180. Add. Annotation :—Apld. The Porto Alex- 
andre (1919), 89 L. J. P. 97. 


130a. Yacht authorised to fly White Ensign.]|—By 
the Dockyard Port of Dover Order in Council 
of June 10, 1912, Sched. 1, reg. 9, all vessels 
other than His Majesty’s ships are forbidden 
to use the eastern entrance to the Admlty. 
Harbour between one hour after sunset & 
one hour before sunrise, without the special 
authority of the King’s Harbour Master. 
While using the entrance during the pro- 
hibited hours without the authority of the 
King’s Uarbour Master pltf.’s yacht ran upon 
a wreck, which was said to have been un- 
lighted at the time :—-Held: the fact that a 
yacht of the Royal Yacht Squadron is 
authorised to fly the White Ensign does not 
confer upon her the status of one of His 
Majesty’s ships within reg. 9.—H.M.S. 
GLATTON, [1923] P. 215; 93 J. J. P. 12; 
29 T. L. R. 690. 


Add. Annotations :--Apld. The Crimdon 
(1918), 35 T. L. Rt. 81. Refd. The Gagara, 
11919] P. 953; The Porto Alexandre (1919), 
89 L. J. P. 97; The Tervaete, [1922] P. 197; 
France Fenwick v. R. (1926), 43 T. L. R. 18. 
131a. .|--A privately owned vessel used by a 
sovereign State for public purposes is immune 
from arrest in a_ collision action.—THEr 
Crimpon (1918), 35 T. L. R. 81. 
Annotation : — Consd. The Porto Alexandre (1919), 
L. J. P. 97. 


38 T. L. R. 375; 15 Asp. 





The Fagernes, 


131. 
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184. Add. Annolation :—Refd. Pyman S.S. Co. v. 
Admiralty Comrs., [1919] 1 K. B. 49. 


185. Add. Annotation :—Refd. The Tervacte, 
[1922] P. 197. 
140. Add. Annotations :—Apld. The Crimdon, 


(1918), 35 T. L. R. 81; The Gagara, [1919] 


P. 95. Folld. The Porto Alexandre, [1920] 
P. 30. Apld. The Tervaete, [1922] P. 259. 
Consd. Compania Mercantil Argentina v. 


United States Shipping Board (1924), 93 
L. J. K. B. 816. Refd. Dulf Development 
Co. v. Kelantan Government, [1923] 1 Ch. 
385; The Jupiter (1923), 93 L. J. P. 156; 
The Sylvan Arrow, [1923] P. 220; Re 
Bjornstad & Ouse Shipping Co., [1924] 2 
K. B. 673; Duff Development Co. v. Kelan- 
tan Government, [1924] A. C. 797; The 
Jupiter (No. 3) (1927), 137 L. T. 333; Bngelke 
v. Musmann, [1928] A. C. 433. 


Add. Annotations :—Refd. The Crimdon 
(1918), 35 T. L. R. 81; The Porto Alexandre 
(1919), 89 L. J. P. 97. 
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141. 
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ENGLISH AND Emprre Digest SUPPLEMENT. 


141a. ——.]—THE CrIMDON, No. 13la, ante. 


141b. ——— Government not formally recognised.] 
—Pltfs., Esthonian subjects, the owners of two 
sailing vessels, with the approval & support 
of the Esthonian Govt., issued writs in rem 
claiming possession of. the vessels, which 
had been requisitioned or sequestered by the 
Provisiona] Govt. of Northern Russia, & by 
them hired to a partnership assocn. for the 
purposes of trading, subject to the control 
of the director of naval transports. The 
Provisional Govt. entered appearances under 
protest, & motions were set down to set 
aside the writs & all subsequent proceedings 
on the grounds (inter alia) that the vessels 
were in the service of the Provisional Govt. 
& therefore immune from arrest; & that the 
dispute was between foreigners as to the 
possession of foreign ships, & therefore that, 
even if the ct. had jurisdiction, it should 
decline to exercise it. The judge invited the 
assistance of the Foreign Office as to the 
status of the Provisional Govt. of Northern 
Russia, & was informed by the Secretary of 
State for Foreign Affairs that, while the 
Allied Powers were co-operating with the 
Provisional Govt. in the opposition which 
that Govt. was making to the forces of the 
Russian Soviet Govt., the Provisional Govt. 
had not been ‘‘ formally recognised either by 
H.M. Govt. or by the Allied Powers as the 
Govt. of a sovereign independent State :— 
Held: (1) although under the control of an 
official of the Provisional Govt. the vessels 
were not in the possession or service of the 
Govt.; (2) even under the older decisions, 
the ct. in its discretion would entertain a 
possession suit between foreigners if the 
representative of the foreign State to which 
the vessel belonged requested the interven- 
tion of the ct.—THE ANNETI@E, TuE Dora, 
[1919] P. 105; 88 L. J. P. 107; 35 T. L. R. 


288. 


Annotations :— As to (2) Refd. ae Jupiter, [1924] P. 236; 
Tho Jupiter (No. 2), [1925] P. 


141c¢. Trading.|—A a owned or requisi- 
tioned by a sovereign independent State & 
earning freight for the State, is not deprived 
of the privilege, decreed by international 
comity, of immunity from the process of 
arrest, by reason of the fact that she is 
being employed in ordinary trading voyages 
carrying cargoes for private individuals.— 
THE PoRTO ALEXANDRE, [1920] P. 30; 89 
L. J. P. 97; 122 L. T. 661; 36 T. L. R. 66; 

15 Asp. M. L. C. 1,0. A. 
Annotations :—Retd. Tho Tervaete, [1922] P 
United 


ania Mercantil Argentina v. 
oard (1924), 03.L. J. K. B. 816 


141d. }—While under requisition by, & 
manned & operated by, the United States 
Govt., defts.’ steamship was in collision with 
& did damage to pltfs.’ steamshi After 
the vessel had been released from requisition 
pltfs. commenced an action in rem for their 
collision damage. In that action defts. 
pleaded (inter alia) that ‘‘ at the time when 
the collision is alleged to have taken place 
the Sylvan Arrow was under requisition by & 
under the sole control & management of the 
Govt. of the United States & was being 





259; Com- 
States Shipping 





141 i. Ship requisitioned by foreign Government.}—Held: not liable to eireat ae Roto, [1918] 21. R. 78.—IR. 
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navigated by persons who were the servants | 142d. 


of the Govt. & for whose negligence defts. 
were & are in no wise responsible. . . . Defts. 
say that the action is not maintainable in 
rem by reason of the facts set out’ above. 
On the hearing of this question as a pre- 
liminary point of law :—Held: defts. had 
surrendered their vessel to the United States 
Govt. under compulsion; in no sense could 
it be said that the master & crew derived 
their authority from defts., & in the circum- 
stances no maritime lien attached to the 
vessel by reason of the collision, & her 
owners were not, either through their vessel 
or otherwise, liable to plitfs.—TuHe SyLVAN 
ARnow, [1923] P. 220; 92 L. J. P. 119; 180 
L. T. 157; 89 T. L. R. 655 ; 16 Asp. M. L. C. 


244. 


142. Add. Annotations :—Refid. The Porto Alex- 


Vol. L—Admiralty. Cases 141d—150. 


.}—Pltfs., a foreign co., issued a writ 
im rem claiming possession of the steamship 
J. The writ was directed against ‘‘ the 
steamship J. & all persons claiming any right 
or interest in the said steamship.’”’ The 
Union of Socialist Soviet Republics entered 
an appearance under protest & moved to set 
the writ aside on the ground that the ship 
was the property of the Union, a recognised 
independent sovereign State :—Held: the 
issue of a writ in rem against a vessel in which 
a foreign sovereign State claimed an interest 
was in effect impleading the sovereign State, 
&, although the right of the sovereign State 
to possession of the vessel was in dispute, 
the ct. could not investigate the facts, & the 
writ must be set aside.—THE JUPITER, [1924} 
P. 236; 938 L. J. P. 156; 182 L. T. 624; 
40 T. L. R. 815; 16 Asp. M. L. C. 447, 0. A. 





andre (1919), 89 L. J. P. 97; Compania | 148a. Vessel alleged to belong to foreign Govern- 


Mercantil Argentina v. United States Ship- 
ping Board (1924), 92 L. J. K. B. 816. 








ment under deoree of nationalisation. |}—THE 
JUPITER (No. 2), No. 171a, post. 





142a. -]—THE PoRTO ALEXANDRE, No. | 147. Add. Annotation:—As to (1) Apld. The 
141c, ante. Meandros, (1925] P. 61. 
142b, ——-.]—On a motion to set aside a writ in | 147a. Owners liable though possession of 


rem claiming possession of a vessel in the 
possession of the Esthonian Govt. the ct. 
invited the assistance of the Foreign Office 
as to the status of the Esthonian National 
Council. The A.-G. on behalf of the Foreign 
« Office stated that His Majesty’s Govt. had, 
for the time being, & with all necessary 
reservations as to the future, recognised the 
Esthonian National Council as a de facio 
independent body & had received an informal 
diplomatic representative of the Provisional] 
Govt. :—Held: to permit the arrest of the 
vessel would be contrary to principles of 
international comity, as it would compel the 
Esthonian Govt., whose sovereignty was 
entitled to be respected, to submit to the 
jurisdiction of the British cts.; & the writ 
& all subsequent proceedings must be set 
aside.—THE GAGARA, [1919] P. 95; 88 
L. J. P. 101; 122 L. T. 498; 35 T. L. R. 
259; 63 Sol. Jo. 301; 14 Asp. M. L. C. 
547; C. A. 
Annotations :—Folld. The Jupiter, [1924] P. 236. Refd. The 
Annette, The Dora, [1919] P. 105. 
Subsequent sale to private owner.|— 
Damage occasioned by collision with a foreign 
state-owned vessel does not impose a maritime 
lien upon the vessel, & if the vessel be subse- 
quently sold into private ownership she is 
not then liable to arrest in an action in rem.— 





142c. 


vessel transferred—Ship requisitioned.}|— A 
Greek steamship owned by defts., a Greek 
coO., was requisitioned by the Greek Govt. 
during the war in 1922 between Greece & 
Turkey. Under the terms of requisition the 
possession or control of the vessel passed to 
the Greek Govt., & the master & crew cessed 
to be employed by defts. & were conscripted 
into the Greek forces. Aft. the end of the 
period of requisition the vessel had to be 
returned to defts. in the same condition as 
at the beginning of the period. While under 
requisition the vessel stranded, & was saved 
from possible total loss by the services of 

Itfs.” salvage ship. After the vessel had 

een returned to her owners she was arrested 
by pltfs. in an action in rem :—Held: the 
terms of requisition did not dispossess defts. 
of their property in the vessel; the services 
were of benefit to defts., as thereby they had 
their vessel instead of merely a claim against 
the Greek Govt.; as the services were not 
those of the crew of the Greek vessel, it was 
iminaterial that the crew were the servants 
of the Greek Govt., & defts. were liable to 
pltfs. for salvage--THEH MEANDROS, [1925] 
P. 61; 94 L. J.-P. 37; 1382 L. T. 750; 41 
T. L. KR. 236; 16 Asp. M. L. C. 4%. 


Annotation :—Refd. France Fenwick v. li., [1927] 1 K. B. 
458. 


THe TERVAETE, [1922] P. 259; 91 L. J. P. | 149. Add. Annotation :—As lo (1) & (2) Apld. The 


213; 128 L. T. 176; 38 T. L. R. 825; 67 


Meandros, {1925] P. 61. 


Boh 0:08» 0 Sn ee 150. Add. Annotation :—Refd. The Sylvan Arrow, 


Annotations :—Refd. The Colorado, [1923] P. 102; The 
Meandros, (1925] P. 61; The Stream Fisher, (1927} I’. 73. 


1421. Veasel of foreign Sovereign— | Govt., & at the time of the accident 
e in the interest 
o-China :—ZJield : ; vessel being used for trading eal seer 


Trading.}--The J. was the property of | she was on a voyag 
the Govt. of Indo-China, a French | of the Govt. of ind 


, administered Governor- | the J. could not be lawfully arrested. | & as a cargo carrior, nor does 
Coneral ? an iy Semble: a sovereign State cannot be | how the vessel is being employed.— 


French Republic. Her officers & crew | impleaded indirectly by proccedings 


General for & in the name of the 


1923] P. 220. 


| immunity from arrest of a foreign 
state-owned ship is not affected by the 


t matter 


BROWN, JK. v. 8.8. LNDO-OHINE (1921), 


were in e service & pay of that | in rem against its property. That | 21 Exch. C. R. 406,—CAN, 


Cases 170—304. 


170a. 


171a. 


254a. 


ENGLISH AND Empire Dicrst SUPPLEMENT. 


Part I!_—Jurisdiction in Particular Cases. | 


170. Add. Annotation :—Refd. The Annctte, The 


Dora, [1919] P. 105. 


——.J—Tiir ANNETTE, THE Dona, 
No. 141b, ante. 





171. Add. Annotation :—Refd. The Annette, The 


Dora, [1910] P. 105. 


———.]—-By a contract of sale made in 
Iondon, an English co. on behalf of the 
Soviet Govt. purported to sell the J. to 
defts., an Italian co. The vessel had belonged 
to a lussian co., but the Soviet Govt. 
asserted that by a decree of nationalisation 
all vessels of the Iiussian mercantile marine 
had become State property, & that the co. 
had ceased to exist. The Kussian co. had 
moved its business to France, & an action 
in rem was brought in its French name, & in 
the name ef the persons appointed by the 
French cts. to administer its affairs, against 
‘*the J.,’’ claiming possession. The Italian 
co. entcred an appearance & moved to set 
aside the writ :—Held: (1) there is no estab- 
lished rule that the Admlty. Ct. will not 
entertain possession suits in respect of 
foreign vessels except at the request of both 
parties or with the consent of the accredited 
representative of the country to which the 
vessel belongs; the matter is one for the 
discretion of the ct. ; (2) the proceedings did 
not implead the Soviet Govt. directly or 
indirectly ; (8) the question of authority to 
institute the action was a matter which should 
be referred to the judge at the trial; (4) the 
motion to set aside the writ failed.—THE 
JUPITER (No. 2), [1925] P. 69; 94 L. J. P. 
59; 183 L. T. 85; 16 Asp. M. L. 0. 491, C. A. 


Add. Annotation :—-Refd. The Annette, The 
Dora, [1919] P. 105. 

-|—(1) The Admlty. Ct. has jurisdiction, 
under sect. 8 of the above Act, to take 
cognisance of mtge. claims relating to a ship 
if the ship or proceeds are under arrest of the 
ct. at the time when the proceedings are 
instituted, notwithstanding that the mtge. 
is not a legal mtge. 

(2) A party who intervenes in, & defends, 
an action in rem cannot set up defences which 
the owners of the ship could not have sect 
up had they appeared & defended.—THE 
BYZANTION (1922), 127 L. T. 756; 38 
T. L. R. 7443 16 Asp. M. . C. 19. 








254. Add. Annotation:—As to (2) Consd. The 


Lord Strathcona, [1925] P. 143. 

Right of charterer—To dispute validity 
of mortgage.|—Plitfs. were mtgees. of a 
vessel which had been chartered by her 
owners, the mtgors., for a succession of 





262. 
267. 
269. 
276. 
277. 


278. 


283. 
286. 
288. 
289. 
291. 
300. 


304. 


seasons with options for a renewal which did 
not expire until 1932. Pltfs. brought an 
action in rem against the shipowners, claiming 
judgment for the validity of the mtges. & an 
order for sale of the vessel by the marshal. 
No appearance was entered by defts. & 
judgment was given condemning the vessel 
& ordering her sale. Thereupon the char- 
terers intervened & claimed (a) a declaration 
that the charterparty was binding on the 
mtgees., who had notice of its existence when 
the mtges. were executed, & (b) an injunction 
to restrain pltfs. from exercising their right 
to an order for sale of the vessel except 
subject to the terms of the charterparty. The 
interveners also alleged that the mtges. were 
invalid :—Held: the interveners had no 
locus slandi to dispute the validity of the 
mtges., but were only entitled to be heard 
on the question whether pltfs. ought to be 
restrained from exercising their rights in 
such a way as to interfere with the inter- 
veners’ contractual rights under the charter- 
party.—-THr Lorp StTrRATHCONA, [1925] P. 
143; 95L. J. P.5; 183 L. T.765; 41 T. L. RB. 
638; 69 Sol. Jo. 762; 16 Asp. M. L. C. 536. 


Add. Annotation :—Refd. The St. George, 
[1926] P. 217. 

Add. Annotation :—Refd. The James W. 
Hlwell, [1921] P. 351. 

Add. Annotation :—Consd. The St. George, 
[1926] P. 217. 

Add. Annotation :—Refd. 
Elwell, [1921] P. 351. 


Add. Annotation :—Refd. 
[1926] P. 217. 


The James W. 


The St. George, 


Add. Annotation :—Refd. The James W. 
Elwell, [1921] P. 351. 
Add. Annotation :—Refd. The James W. 
Elwell, [1921] P. 351. 
Add. Annotation :—Refd. The James W. 
Elwell, [1921] P. 351. 
Add. Annotalion :—Refd. The James W. 


Elwell, [1921] P. 351. 

Add. Annotation :—Refd. The St. George, 
{[1926] P. 217. 

Add. Annotation : — Gencrally, 
St. George, [1926] P. 217. 

Add. Annotation :—Refd. The St. George, 
[1926] P. 217. 

Add. Citation :—166 HE. R. 973; on appeal 
(1851), 8 Moo. P. C. C. 459, P. C. 


Add. Annotations :—Folld. The Hamburg 
(1864), 2 Moo. P. C. C. N. S. 289. Consd. 


Refd. The 


PART I. SECT. 1, SUB-SECT. 2. 


182 i. TF rongdocr.}—Where a_ ship 
has been no eeelly seized by her 
crew the ct. will order the marshal to 
deliver possession of it to the owner 
upon giving security.—PaociFic GRRAT 


EASTERN Ry. Co. v. THe CLINTON 
(1918), 21 Exch. C. R. 169; 27 B.C. R. 
1 W. W. RR, 947.— 


400; (1919) 
CAN. 


PART IH. SECT. 3, SUB-SECT. 2.—A. 

250i. Admiralty Court Act, 1861 
(c. 10)—Mortgage registered abroad 
Action in rem, to recover the balance 
due on @ deed of mtge., executed at 
Buffalo & registered there according 
to the law & ulations of the State of 
New York. The ship was arrested & 
released on bail. Deft. moved for an 
order to set aside the writ of sum- 
mons, etc., for want of jurisdiction. 
On the hearing F. moved to amend, 


18 


which amendment was in substance 
an alleration that deft. undertook to 
have the ship placed under Canadian 
register & to mtge. the ship, which he 
failed to do. The ship was not under 
arrest or seizure at the time of the 
institution of the action :—Held: 
(1) the ct. was without jurisdiction 
to entertain the claim ; (2) the amend- 
ment could not be allowed.— FINNIGAN 
v. S.8. Nong net (1920), 20 Exch. 
Cc. R. 180. AN. 


315. 


822. 


329. 


331. 


334. 
835. 


836. 


337. 


‘PART II, SECT, 5, SUB-SECT. 1.—A. 


S27 ia. -_}—A_ vessel was 
seized by a mtgee. when it was bein a 327 iv. 
repaired by pitf. in pltf.’s yard. Pit 


brought action in the 
claiming a lien for repairs done ut the 


The Gaetano & Maria (1881), 7 P. D. 1. 
Refd. Segredo (otherwise Eliza Cornish) 
(1853), 1 Eee. & Ad. 86; The Rajah of 
Cochin lata Sw. 478 ; Lloy d v. Guibert 
(1865), L. 1 Q. B. 115; The St. George, 
[1926] P. aly, 


Add. Annotation :—Refd. N. V. Kwik Hoo 
ars: ae Maatschappij v. Finlay, [1927] 


Add. Annotation :—Refd. Pocahontas Fuel 
Co.'v. Ambatielos (1922), 27 Com. Cas. 148. 


Default of appearance.|—A firm 
of ship repairers commenced an action in 
rem against the owners of a vessel which they 

had repaired. It appeared from the state: 
ment of claim that the ship was registered 
in an English port. No appearance was 
entered :—Held: it not being shown to the 
satisfaction of the ct. that at the time of the 
institution of the cause any owner or part 
owner of the ship was domiciled in England 
or Wales, the ct. would not refuse jurisdiction 
under sect. 5 of the above Act.—TuHE MAGGIE 
Tria 128 L. 'T. 480; 16 Asp. M. L. ©. 


Add. Annotation :-—Refd. Pocahontas Fuel Co. 
v. Ambatielos (1922), 27 Com. Cas. 148. 


Add. Annotation: —Refd. The Mogileff, 
[1921] P. 236. 


Add. Annotation :—Refd. The Mogileff, [1921] 
P. 236. 


Add. Annotation :— Refd. The Mogileff, [1921] 
P. 236. 


Add. Citation: — sub nom. 
FRIESLAND, Sw. 456, P. C. 
Add. Annotations :——Refd. Laws v. Smith, 
The Rio Tinto (1884), 9 App. Cas. 356; 
Northcote v. Henrich Bjorn, The Henrich 
Bjorn (1886), 11 App. Cas. 270 ; The Mogileff, 
[1921] P. 236. 


Add. Annotation: —As to 
Mogileff, [1921] P. 236. 








Tur WErEsT 


(5) Refd. The 


76.—CAN 











Admlty. Ct. 





ne 
a ET 


39; 31 B.C. R. 443 ; [1923] 1 W. W.R. 


* Building '"’ any ship.) 
—ERIKSEN BROTHERS v. THE MAPLE 


LEeaF, No. 327 ili., anfe.—CAN. 


Vol. L—Admiralty. Cases 304—352b. 
388. Add. Annotation :—Refd. The Mogileff, [1921] 


338a. —— ——.]—THE Moai.err, No. 352c, 





post. 


Add. Annotations :—Refd. The Mogileff, 
[1921] P. 236; ape Ambatielos, The Cepha- 
lonia, [1923] P 


846. Add. Annotation :—Refd. The Colorado, [1923] 
P. 102. 


347. Add. Annotation :—Consd. The British Trade, 
{1924} P. 104. 


352. Add. Annotation :-—Retd. The Mogileff, [1921] 
P. 236. 


352a. -——--—— ----- ——.]—The agent for a foreign 
ship, being also part owner, may recover 
against the ship for necessaries supplied.— 
THE West FRIESLAND (1859), Sw. 454; 5 Jur. 
N. S. 658; 166 KE. KR. 1213; on appeal 
(1860), Sw. 456, P. C. 

Annotations : --Apld. The Underwriter (1868), 25 L. T. 279. 
Consd. news v. Smith, The Rio Tinto (1884), 9 App. Cas. 
356. d. Northcote v. The ered: jérn, The enrich 
Biro CIs), 11 Rog? Cas, 270. Consd. Na - Mogiloff, 

[1921] Riga (1872), L. H. 3 A. & Te. 
biG: The Kl Salto toue). 25 T cous Tal v. 
Buchheister, {1908} A. C. 458; The Siesawr Fisher, [1927] 


343. 


352b, —— made ad- 
vances in order to supply necessaries to a 
ship on the credit of t the ship may sue in 
rem to recover those advances, although the 
res may belong to a person or persons who 
are not liable in personam as debtor or 
debtors for the sum so sought to be recovered. 
Aun agent may sue for necessaries supplied 
under Admity. Ct. Act, 1861 (c. 10), a. 5, & 
does not lose his right so to sue by giving 
credit in the account furnished to his principal 
for sums received.—Foona ‘Tal & Co. v. 
BUCHHEISTER & Co., [1908] A. C. 458; 78 
L.J.P.C.31; 99 L. T. 526; 11 Asp. M. L. C. 
122, P. C. 


Annotations : Fes tara Tho Mogileff, [1921] P. 236. 
Salto (1908), 25 T. L. KR. 99. 








Refd. E! 





| bu Norp v. S.S. St. Louis (1920), 
20 Exch. C. KR. 232.—CAN, 


Ship under arreat.}— 
Paciurico v. WINSLOW MARINE 











@ ii. 
Tuk 
RAILWAY & SHIPBUILDING Co., [1925} 
2D. L. R. 162; [1925] Rxch. C. ll. 32; 








329 ii. —— Ship on colonial 
time the vessel was in possession & mr atfg., [19241 2. D. L. R. 190; [1924] 
register— Actual owner forcigner.]}-—The : ; 
tpn cheias the of had no. Juris: ee ne eced Se Ok. {\--CAN ye vee 
ai to entertain ac was owned by aco., having its hea N. 
otion bes es the action, as tho office at the same port. The co. was a iii. J-Held : ‘the ship 


vessel was not ‘ 


‘ under arrest ’’ at the 


practically A., who was domiciled in 
Sau Francisco, “U. S.A., being the owner 


not being a foreign vesse] & its owner 
being domiciled in Canada, the ct. had 


time the writ was issued.—MARTIN »f. 

THE oes Foam (1921), 68 D. L. R. 

750 ; B. C. R. 398; [1922] 2 
Ww. W. 4 1181.—CAN. 


vas ib. ——.}—THE Pacirico 
v. WINSLOW MARINE Hattway & 
SHIPBUILDING Co., [1925] 2 D. i KR. 
age [1925] Exch. C. R. 32; affyg. 
C. sub nom. WINSLOW MARINE Ry. 
Ps Se ING Co. v. THE PacIFIco, 
{1924} 2 D. L. R. 190; [1924] Exch. 











Cc. R. 90; [19 541 Ww. W. R. 930; 34 
3. Cc. R. 1.—CAN. 
837 ioc. -—— ——. K WU. ‘ay 
BaRGE TecroiD (1919), iB Exch. Cc. R 
' 325.—CAN. 
$27 iii. -}—Held: work 


done in making alterations in & addi- 
tion to the pilot-house, rig, spars, sails, 
tanks, etc., of a gasoline b boat necessi- 
tated by ‘her intended new employ: 
ment in outside waters, was for the 
** pullding ”’ or *‘ equipping °’ of a ship 
within s. 4 of the above ket. ~~ ERIKSEN 
BROTHERS v. THE MAPLE LEAF, 
4D. L. Re 1201; ; {1923] Exch. C 


rate |. ae 
n 


of 995 shares ofa total of 1,000 shares, 
capital stock of the co. In an action 
for the price of necessaries :-—Jield : 

as the home port of the C. was really 
San Francisco where the trie owner 
was domiciled, she was a _ foreign 


vessel, & the ct. had jurisdiction.— 
HALrY vw. S8.S. Comox, [1920] 3 
Wow: R. 325; 20 Exch. C. R. 86.— 
AN. 


a i. .}— Pitf. claimed 
$1, "562. 99 for work done & materials 
furnished for the S. while at Amos, 
P.Q. The vessel was arrested, & J., 
of Amos, who had an intorest therein 
under an agreement to purchase, filed 
ab appearance under reserve. The 
vessel was registered at the Port of 
Montreal, & at the date of institution 
of the action the registered owner was 
S., of Smiths Falls, Qnt. Tho vessel 
was not under arrest of the ct. at the 
og of the tnstitution of the cause :— 

the ct. had no jurisdiction to 
era the claim.—C1Ez DES Bors- 


19 








no jurisdiction on a claim for neces- 
saries.—PITISBURG COAL Co. »v. 3.8. 
re eae [1926] Exch. C. R. of 


PART II. SECT. 5, SUB-SECT. 1.—B. 


843i. No maritime lien.}~A claim 
for the supply of necessaries to a ship 
does not constitute a maritime Hen 
thereon.—ClE DKS BoIs DU NORD 2. 

8.8. ST. Louis (1920), 20 Exch. C. Rh, 
332. —CAN. 


848 I. Maritime lien —Created by 
i ihe law—Whether enforceable in 
Court of Canada.}—Pi1Tts- 

ide L Co. v. 8.8. DELOHERS, {1926) 
Exch. C. An. 24.—CAN 


El ——— Sones a Spay: 
WAL W. Hopprr Co., 
11026] 4 D. L. ie *R0L. —CAN. 


848 ili. ——- ——— ——.]— BAKER, 
CARVER & MORELL INC. v. ASTORIA, 
(1927) 4 D. L. te e028, —CAN., 


Cases 3520—483. 
852c. 


Annotation :—Refd. Pocahontas 


-———.]—Primé facie, persons who have 
advanced money for necessaries on behalf of 
a foreign ship are entitled to sue in rem; &, 
although it may be inferred from the course 
of business between the principal & agent 
that the agent has agreed to look to the per- 
sonal liability of the principal, & that the 
advances must be treated as items of a mer- 
cantile account to be adjusted in accordance 
with the terms of the agency agreement 
between the parties, the mere fact that pltfs. 
are the shipowners’ regular agents does not 
deprive them of their rights in rem under 
Admlty. Ct. Acts, 1840 (c. 65), & 1861 (c. 10). 
The test to apply in each case is whether at 
the date of the suit pltf. could maintain an 
independent action in assumpsit in the 
subject-matter of the claim.—TuHr MOGILEFF, 
[1921] P. 2386; 90 1. J. P. 329; 37 T. L. R. 
549; 65 Sol. Jo. 581. 





Fuel Co. ». Ambaticlos 


(1922), 27 Com. Cas. 148. 
368a. Wrongful dismissal.]|—(1) A shipmaster or 


seaman suing under Admity. Ct. Act, 1861 
(c. 10), on a special contract of service bas 
no maritime lien in respect of damages for 
wrongful dismissal, inasmuch as such a suit 
could not have been brought under the 
ancient jurisdiction of the High Ct. of 
Admlty. 

(2) Semble: the maritime lien which a 
seaman suing under the ordinary mariuer’s 
contract has in respect of wages is not 
limited to the wages earned while actually 
on board the ship, but extends to wages due 
after a wrongful determination of the con- 
tract of service.—THE British TRADE, 
[1924] P. 1043; 93 I. J. P. 38; 180 L. T. 
827; 40 T. L. R. 292; 16 Asp. M. I C. 296. 


898. Add. Annotation :—Refd. Ex p. Guinness, 
Ex p. Murray (1926), 42 T. L. R. 766. 
401. Add. Annotation :—Refd. The British Trade, 


PART I]. SECT. 5, SUB-SECT. 2. 
857i. Action by 


[1924] P. 104. 


in rem.—Re GwYDYR 
41 N.L. R. 231.—S. AF 


defaul—Proof of 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 


415. Add. Annotation :—Refd. The British Trade, 


{1924} P. 104. 


417a. ——-.)—THE BRITISH Trapr, No. 368a, 


429. 


ante. 
Add. Annotation :-—-Refd. The Ambatielos, 
The Cephalonia, [1923] P. 68. | 


480. Add. Annotation :-—Refd. The Ambatielos, 


430a. 


433. 


435. 


437. 


449. 


459. 


460. 


The Cephalonia, [1923] P. 68. 


High Ct. of Admlity. & its successor, the 
present Admlty. Div. of the High Ct., have 
always had jurisdictign to entertain an 
action in rem for pilotage dues, & the pilot 
is not restricted to his sight under the above 
sect., of taking proceedings in a ct. of sum- 
mary jurisdiction. Qu.: whether there is a 
maritime lien in respect of pilotage dues.— 
THE AMBATIELOS, THE CEPHALONIA, [1923] 
P. 68; 92 IL. J. P. 45; 128 L. T. 699; 39 
T. L. R. 183; 16 Asp. M. L. C. 120. 


Add. Annotation:—Refd. The Ambatielos, 
The Cephalonia, [1923] P. 68. 


Add. Annotation :—Refd. Ex p. Guinness, 
Ez p. Murray (1926), 42 T. L. R. 766. 


Add. Annotation :—Refd. Ex p. Guinness, 
Ex p. Murray (1926), 42 T. L. R. 766. 

Add. Annotation :—Refd. The Stream Fisher, 
[1927] P. 73. 

Add. Annotation :—As to (1) 
Colorado, [1923] P. 102. 


Add. Annotation:—As to (1) Refd. 
Colorado, [1923] P. 102. 





Consd. The 


The 


470. Add. Annotation :—Refd. The Sylvan Arrow, 


[1923] P. 220. 


471, Add. Annotation :—Refd. The Sylvan Arrow, 


483. Add. Annotations :—Consd. 
(1920), 90 L. J. P. 126; The Joannis Vatis, 


CASTLE (1920), 


[1923] P. 220. 


The Rosalind 


oe Fl en a ee a re 


vw. Stree, Co. or Can. (QUB.), [1924] 
Exch. C. R. 53: affg., [1923] Exch. C. R. 
110.—CAN. 


claim—fRight to proceed ex parte.}— 
PauL vo. THe AMY TURNER, [1922] 
V.L. R. 740.—AUS. 


PART II. SECT. 6. 


858 i. Wertent of jurisdiction—Towage 
performed in connection with repairs— 

ot at owner's special request.J— 
Towage performed in connection with 
repairs, not at the owner’s special 
request, is not within the purview of 
‘*‘ claims & demanda for services in tho 
nature of towage ’”’ 
Ct. Act, 1840 (c. 65), a. 6, as wou 
give the ct. jurisdiction over theo 
claim ; neither a claim for towago nor 
for necessaries is the subject of a 
maritime lien.--STack v. TUE Barat 
LEOPOLD (1919), 18 Mxch. C. R. 325 
-GAN. 


PART II. SECT. 7, SUB-SECT. 1.—C. 


886 ii. Claim by master for 
wages d> damayes— Payable pari passu.} 
—A British ship was attached to 
satisfy various creditors in rem 
including the master of the vessel. 
She was subsequently sold, any liens 
of the creditors being transferred to 
the roceeds. Tho master’s claim 
included damages against the owners 
for wrongful dismissal calculated from 
a date subsequent to the sale :-—Held : 
the master was entitled to damages 
part passu with his olaim for wages, 
which he could enforce by an action 





within viene fe 


PART II. SECT. 7, SUB-SECT. 2.— 
A (b). 


sk. Shipping Act, 1906, s. 191— 
Limis of jurisdiciion.)— A seaman 
sued for $134 :—Zeld ;: this being under 
$200, the action must be dismissed 
under the above sect., with costs.— 
OSTROM ov. THE Mryako, [1924) 2 
D. L. R. 200; (1924) Nxch. C. R. 96; 1 
W. W.R. 1098; 84 B.C. R. 4.—CAN. 


PART II. SECT. 7, SUB-SECT. 2.—B. 


_ Sl. <lssignee of waycs.|—The maritime 
lion attaching to a seaman’s wages 
is porsonal to the soaman & not traus- 
ferable.—MCCULLOUGH v. THE SAMUEL 
MARSNALL, LE LIASOPH v. STEEL CO. OF 
CAN. (QUK.), [1924] Exch. C. R. 63; 
affg., (1923) Exch. C. R. 110.—CAN. 


sm. Person not having signed articles 
—Nor having lived on board.)— 
Held: claimant not having signed the 
ship’s articles, not having lived on 
board, & the sum sued for not having 
been carned on board, he was not a 
seaman.—McCuLLouaav. THE SAMUEL 
MARSIIALL, ELIASOPH v. STEEL CoO, 
OF CAN. (QUE.), [1924] Exch. C. R. 
63; affg., [1923] Exch. C. R. 110.— 
CAN. . 

an. Person voluntarily paying wages.]} 
—No one voluntarily pay the 
wages of one or more of the crew 
can olaim a jien st the ship for 
the amount eo paid.—_McoCULLOUGB v. 
Tae SaMUEL MARSHALL, ELIASOPH 


20 


PART II. SECT. 7, SUB-SECT. 3.—A, 


452 iii. —-— Contract made abroad. ]— 
The ct. will not interfere iu a dispute 
us to wages arising out of a contract 
made abroad between the master of 
a foreigu ship & the members of his 
crew.—NoOLAN v. §.S. Russk. HavEer- 
sIpE, [1921] C. P. D. 136.—S. AF. 

454 vi. ——.}—A seaman 
who had signed on an Aincrican ship 
instituted an action in Quebec against 
the ship for wages. No notice of the 
institution of the action was given by 
him to the United States consul, & 
tho attidavit to lead to warrant omitted 
to estate the national character of the 
Ship. Deft. moved to smiss for 
defects In the affidavit, & the consul 
filed a protest against the action being 
allowed to proceed :—Held: (1) the 
protest of tho American consul did not 
deprive the ct. of its jurisdiction ; 
(2) the ct., {mn proper circumstances, 
might exercise its rotion to decline 
to proceed with such an action.— 
ROULEAU v. 8.3. ALEDO, [1923] Exch. 
Cc. R. 10.—CAN. 


PART II. SECT. 7, SUB-SECT. 3.—B. 


458 i. eh a of laws— Application 
of law of litigants’ country.}—Admlty. 
Ct. Act, 1861 (0. 10), 8. 10, permits the 
application by the-ct. of the law of the 
country of the litigants.—JACOBSON 
v. ForRT MORGAN (1919), 19 Exch. OC. R. 
165; 49 D. L. R. 123.—CAN. 








[1922] P. 92. Refd. Elliott Steam Tug Co. 

v. GN Be eee Ae! 1 K. B. 127; 
v. L. E. P port & Depository, 

1923 2 K. B. 742; Whe Ze Zelo, [1922] P. 9. 


Add. Annotations :—Consd. eta 4 aes & 
Harbour Board v. Hay, [1923] A. C. 345. 
Refd. The Stream Fisher, [1927] P. 73. 


Add. Annotation :—Generally, Refd. The Carl- 
garth, The Otarama, [1927] P. 93. 


Add. Annotation :—Refd. G. W. Ry. v. S.S. 
Mostyn, [1928] A. C. 57. 


494. Add. Annotation :—Refd. The Sylvan Arrow, 
[1923] P. 220. 


504. Add. Annotation :—Refd. 
[1922] P. 259. 


510. Add. Annotation :—As to (2) 
Goulandris, [1927] P. 182. 


518. Add. Annotations :—Refd. McColl v. Canadian 
Pacific Ry., [1923] A. C. 126; The Moliére 
(1924), 41 or L. R. 154. 


-—In a collision between 
Swedish & British steamships, for which both 
ships were held to blame. a seaman on the 
former vessel was drowned. Under Swedish 
law the Swedish shipowners paid compensa- 
tion to the relatives of the seaman. At the 
reference to assess the collision damage the 
Swedish shipowners claimed to recover from 
the owners of the British ‘vessel a moiety 
of the compensation so paid. The registrar 
allowed the item. On appeal :—Hleld: the 
decision of the registrar was wrong for apart 
from Maritime Conventions Act, 1911 (c. 57), 
the Ct. of Admlty. had no jurisdiction to 
entertain an action in rem for loss of life, & 
the Admity. rules as to division of loss had 
no application to such a claim, & sect. 3 of 
that Act, which provided for contribution 
between the owners of wrongdong vessels in 
respect of (inter alia) damages for loss of life 
or personal injuries, only applied to damages 
recoverable by action, & not to claims for 
compensation arising out of some statute & 


489. 


490. 


491. 


The Tervaete, 


Apld. The 


518a. 











ithe cepa A of fault on the part of the 
shipowner.— THE MOLIEKE, [1925] P. 27; 94 
L. J. P. 28; 1382 L. T. 733; 41 T. L. R. 154; 


16 Asp. M. 1; C. 470. 


518b. Application of Maritime Conventions Act, 
1911 (c. 57).|—Tae Moumre, No. 518a, ante. 


519. Add. Annotations :—As to (1) Refd. The 
Koursk, [1924] P. 140. As to (2) Refd. The 


Moliére (1924), 41 T. L. R. 154. Generally, 
Refd. The Vectis, [1929] P. 204. 

521. Add. Citation :—[1909] P. 176. 
Add. Annotation :—As to aot Refd. The 
Moliére (1924), 41 T. L. R. 

PART IJ, SECT. 8, SUB-SECT. 2.—A. c. 10), 8 


612 J—Pitf., a seaman, 
brought an action in rem for damages 
against a barge for bodily injurtes 
aun’ by in an accident 

sa he to ave been occasioned by 
Hable: 





tion on 


ence tor which the ship was 
:—Held: the damage done was 
not “‘ by ” the barge, but ‘‘ on ”’ the 
barge, & was not such damage = Maiepehs 
Itf. a remedy in rem.—MuUL 
HE BARGE NEORHO (1919), 19” Exch. 
C.R.1; 47 D. L. R. 437.—CAN. 


PART II. SECT. 9, SUB-SECT. 1.—B. 
5641. Admiralty Court Act, 1861 


shippers, 
non-delivery, 


6—wNo breach of duly—Con- 
ract with shippers impusing no obliga- 
ship.J—FPltfs. agreed to , 
chase goods, the shippcrs to deliver 
same at an agreed point. 
tract did not purport to be made by 
or on behalf of the ship, but by the 
with pltfs. 
damages for breach of contract for 
& at their request a 
wairant to arrest the ship & her cargo 
was issued :—Held: 
having been shown to be ‘“‘ the owners, 
or consignees or asrignees ’* of the bill 
of lading of the cargo, the ct. had no 
jurisdiction in the matter, 
warrant of arrest should be set aside ; 
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523. Add. Annotation :—As to ae Refd. The 


Moliére (1924), 41 T. L. R. 154 
528a. ——- ———.]—THE MOLI&RE, No. 518a, ante. 


528. Add. Annotation :—Refd. The Sheaf Brook, 
[1926] P. 61. 


586. Add. Annolations :—Generally, Refd. Ireland 
v. Southdown S8.S. Co. (1926), 186 L. T. 412; 
Lewis v. Dreyfus (1926), 31 Com. Cas. 289. 


541a. Indorsee of document ac- 
Knowledging receipt of goods for shipment.|— 
A document whereby the receipt of goods is 
acknowledged for shipment on board a 
named ship, or on some other ship for carriage 
by sea & delivery to the shipper’s order, the 
document being signed on behalf of the 
master, is a bill of lading for the purposes of 
Bills of Lading Act, 1855 (c 111), & the 
above sect. 

Parcels of goods were accepted in N. for 
delivery at S. to the shippers’ order, there 
being given to each shipper a document of 
the above-mentioned character. Upon the 
named ship arriving at S. the goods were not 
delivered. Resps., twenty firms, each being 
indorsees of one of the documents, issued a 
joint writ in rem claiming severally to recover 
damages. The writ stated that pltfs. claimed 
as consignees or indorsees of bills of lading 
for non-delivery of goods agreed to be carried. 
by the named ship, or agreed to be shipped 
within a reasonable time by some other 
vessel of the same line. On affidavits sworn 
separately by pltfs., alleging that the goods 
were eitber lost or not shipped on any other 
vessel within a reasonable time, the ship was 
arrested. The owners of the ship took out a 
summons to set aside the writ & all proceed- 
ings thereunder :—fleld: (1) the documents 
in question were bills of lading within the 
above sect., & the proceedings being to set 
aside the writ & it not being denied that some 
of the goods were received on board, the 
action should proceed ; (2) the action being 
an rem & the joinder of pltfs. convenient, the 
view of the full Bench of the Supreme Ct. 
that pltfs. could properly be joined under the 
rules locally applicable should not be inter- 
fered with—MAanrLBorouaH Hint, SHIP v. 
Cowan & Sons, [1921] 1 A. C. 444; 980 
L. J. P. C. 87; 124 1. T. 645; 87 T. LR. 
190; 15 Asp. M. L. C. 163; 26 Com. Cas. 
121, P. C. 

Annotalion :-—As to (1) Distd. paupene Alkali Export 
Corpn. v. Bourgeois, [1921] 3 K. B. 44 


546. Add. Annotation :—Refd. Marlborough Hill, 
Ship v. Cowan, [1921] 1 A. C. 444. 

562. Add. Annotution :—Refd. The Sheaf Brook, 
{1926] P. 61 
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(2) the contract reforred to in the 
above sect. contem mplesed an obliga- 
tion on the part of the ship, & the 
contract sucd on Jmposed no such 
obligation.~-LAVALLEE v. THE ISTAR, 
[1923] Exch. C. H. 212.—CAN 


ur- 


The con- 





564 ii. Goods shipped from 
«+» who claimed | Canadian port #- The jurisdiction the 
above sect. confers upon the ct. is 


clearly confined to cases of dumage 
to goods carried by ships tuto a Cana- 
dian port, & does not extend to the 
case of goods shipped from Canada 


(1) pltfs. not 


to foreign ports.— ea roost 
Co. v. ALEDO (OWNERS Dees 

& the | p. L. R. 1196; (1923) xe 
217.—CAN. 


Cases 565a——606. 


565a. Judicature (Consolidation) Act, 1925 (c. 49), 
ss. 22, 58 (2)—-Owner domiciled in England— 
Application to transfer action to King’s Bench 
Division.]—(1) Pltfs., as owncrs of cargo on 
board defts.’ ship, brought an action im 
personam in the Admlty. Div. for damages for 
breach of the contract of carriage. Defts. 
were domiciled in England. On an applica- 
tion by them to transfer the cause to the 
King’s Bench Div., the judge held that he 
had a discretion to retain it in the Admlty. 
Div. :—Held: s. 58 (2) of the above Act did 
not give the ct. discretion to retain a cause 
in respect of which the Act expressly pro- 
vided that the Div. had no jurisdiction, & the 
action must be transferred to the King’s 
Bench Div. 

(2) The note to R.S.C., Ord. 49, r. 3, that 
the Ct. of Appeal cannot order a transfer with- 
out. the consent of the presidents of both the 
Divs. from & to which the transfer is proposed 
to be made, does not apply to cases where the 
Ct. of Appeal has held that the one Div. has 
no discretion to retain the cause in that Div. 
In such cases the transfer is made subject 
only to the consent of the president of the 
Div. to which the cause is to be transferred 
(ATKIN, L.J.).—THE SHEAF Brook, [1926] 
P.61; 95L J.P. 113; 1384 L. T. 534; 17 
Asp. M. L. C. 14, C. A. 

Annotation :— As to (1) Distd. The Hskbridge, [1931] P. 51. 


578. Add. Annotation :-—Refd. The Wilhelmina, 
[1923] P. 112. 


579a. Ship injured in dock—Dockowners repairing 
ship—In dock belonging to others.]—By the 
negligence of pltfs.’ servants while engaged 
on work on a steamship in the Hornby Dock, 
belonging to the Mersey Docks & Harbour 
Board, the vessel & her cargo were damaged 
by fire, & pltfs. were held liable in damages. 
Plitfs. sought to limit their liability under 
M. S. Act, 1900 (c. 32), 8. 2, on the ground 
that they were the owners of a dry dock at 
Garston :—Held: the liability being in no 
way connected with the fact that pltfs. were 
dockowners, they were not entitled to a 
decree of limitation of liability.—Tum Crry 
OF EDINBURGH, [1921] P. 274; 90 L. J. P. 
304; 125 L. T. 875; 37 T. L. R. 468; 15 
Asp. M. L. C. 234, C. A. 


Annotations :—Distd. The Ruapehu (1926), 42 T. L. R. 708. 
Expld. S.S. Kuapebu v. Green & Silley,Woir, (1027) A.C. 
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579b. ——— -]—Pltfs., owners of a dry dock, 
sought to limit their liability under M. S. 
Act, 1900 (c. 32), s. 2, in respect of damage 
caused by a fire which broko out on defts.’ 
vessel owing to the negligence of pltfs.’ 
servants while the vessel was being repaired 
by them in the dry dock:—Held: while 
some limitation must be put upon the general] 
language of the sect., which, if applied in its 
strict literal sense would lead to an absurdity, 
the limitation to be put was not in respect of 
the nature of the act done but in respect of 
area, t.e., the damage must be in some way 
connected with the ownership of the dock.— 
THE RUAPEHU, [1927] P. 47; 96L. J. P. 18; 
136 L. T. 146; 42 T. L. R. 708; 17 Asp. M. 
L. C. 188, C. A.3 affd. sub nom. RUAPEHU 
(OWNERS) v. GREEN (R. & H.) & SILLey WEIR, 
Lrp., THE RUAPEHU, [1927] A. C. 528; 96 





ENGLISH AND EMPIRE DicEest SUPPLEMENT. 


L. J. P. 90; 187 L. T. 353; 43 T. L. R. 402; 
71 Sol. Jo. 3303; 82 Com. Cas. 323; 17 Asp. 
M. L. C. 270, H. L. 3 subsequent proceedings 
(1929), 45 T. L. R. 657. 


Annotations :—Refd. Gosse Millard v. Canadian Government 
Merchant Marine, American Can Co. v. Same (1927), 


er ne J. K. B. 193; Tho Ruapehu (No. 2), [1929] 

698. Citations :—For “36 L. T. 361” read ‘6 
L. T. 361.” 

594a. —— Rival salvors—lInjunction to re- 





strain act on high seas.|—In 1922 pltfs. 

. fitted out an expedition to salve cargo from 
the wreck of a Dutch steamship which had 
sunk in 1916 in the North Sea in over one 
hundred feet of water. Pitfs. worked at 
the scene of the wreck whenever the weather 
& tides permitted during the summer of 
1922 & from Apr. to July, 1923. During 
that time they had succeeded in cutting a 
hole into No. 4 hold, had buoyed the wreck, 
& had extracted some portions of cargo of 
little value at a cost of over £40,000. In 
July, 1923, defts., British subjects & partners 
in a rival salvage co., arrived on the scene in 
a British registered ship, & by sending down 
their own divers & interfering with pltfs.’ 
diving operations, tried to secure possession 
of the wreck & cargo, & either prevent 
further work on the part of pltfs. or establish 
themselves with pltfs. in concurrent occupa- 
tion :—Held: (1) an action in respect of 
injurious acts done on the high seas had always 
been within the jurisdiction of the High Ct. 
of Admity.; (2) pltfs. were sufficiently in 
occupation of the wreck to exclude third 
parties from interfering with the property ; 
(3) as defts.’ interference was high-handed & 
deliberate they would be restrained until 
further order from doing any acts at or near 
the wreck whereby pltfs. might be prevented 
or hindered in the carrying on of their salvage 
operations.—THE TUBANTIA, [1924] P. 78 ; 
93 L. J. P. 148; 131 L. T. 570; 40 T. L. R. 
335; 16 Asp. M. L. C. 346. 


i ne 





595a. Services on land.|] — THE LAPWING 
(1839), 8 L. T. 440. 
596a. -|—Two causes of salvage against a 





vessel were consolidated upon motion by 
defts., & with the consent of all parties. 
On a petition being subsequently filed, defts. 
moved for its dismissal, with costs & damages, 
on the ground that the value of the property 
salved was under £1,000 :—Held: the pro- 
ceedings of defts. in reference to the consolida- 
tion must be construed as an agreement 
which gave the ct. jurisdiction under Admlty. 
Jurisdiction Act, 1868 (c. 71), s. 9. 

Semble: under Admity. Jurisdiction Act, 
1868 (c. 71), s. 6, the ct. of Admlty. has 
discretion to take cognisance of cases of 
salvage, though the value of the property 
salved be under £1,000.—THE HERMAN 
WEDEL (1870), 39 L. J. Adm. 30; 23 L. T. 
876; 3 Mar. L. C. 530. 


After this case insert, ‘‘ Prize salvage, see 
Prize Law.” 

Add. Annotation :—Refd. Pyman S.S. Co. v. 
Admiralty Comrs., [1919] 1 K. B. 49. 

Add. Annotations :—Consd. The Meandros, 
[1925] P. 61. Refd. Pyman S.S. Co. v. Ad- 
miralty Comrs., [1919] 1 K. B. 49. 


598. 
603. 


606. 





PART II. SECT. 11, SUB-SECT. 2.—B. 
608i. Action in rem—Or in per- 





sonam.}—The first & most proper 
remedy for the recovery of salvage 
is in rem.— HATTON vo. AKT. DURBAN 


HANSEN, [1919] 8. C. 154; 56 Se. L. R. 
100.—SCOT. 
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611. Add. Annoialion :—Refd. Pyman S.S. Co. v. 
Admiralty Comrs., [1919] 1 K. B. 49. 


6138. Add. Annotations :—Consd. The Meandros, 
[1925] P. 61. Refd. Pyman S.S. Co. v 
Admiralty Comrs., [1919] 1 K. B. 49. 


617. Add. Annotation :—Consd. Bradley v. New- 
som, [1919] A. C. 16. 


619. Add. Annotation :—As to (1) Refd. Bradley 
v. Newrom, [1919] A. C. 16. 


622. Add. Annotation :—Refd. The Fagernes, 
[1926] P. 185. 


J|—R. v. MILLER (1823), 1 Hag. Adm. 
197; 166 BF. R. 71. 


648a. Ship not entitled to be registered as British 
ship—Ship under jurisdiction of Prize Court.] 
—A ship registered as a British ship, & 
nominally owned by a duly registered 
British co., was in fact owned & controlled 
by the Hamburg-Amerika Line, of Hamburg, 
which, in the person of its nomwinces, owned 
all the shares in the British co. & appointed 
its directors. Accordingly, after the out- 
break of war with Germany, the ship was 
seized as prize, & on July 28. 1916, the 
Prize Ct. pronounced htr to have belonged 
at the time of seizure to enemies of the 
Crown, & ordered her to be detained by the 
marshal until further order. Meanwhile on 
Jan. 11, 1916, under Prize Ct. Rules, Ord. 29, 
the ship had been requisitioned by the 
Lords Comrs. of the Admlty.. & she remained 
in their possession. On Apr. 5, 1917, the 
writ in the present action was issued claiming 
a declaration under M. S. Acts, 1894 (c. 60), 
& 1906 (c. 48), that the ship wus forfeited to 
the Crown on the ground that she was not 
entitled to be registered as a British ship :— 


642a. 
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Held: as the Lords Comrs. of the Admlty. 
had merely temporary possession of the 
ship & had to return her into the custody of 
the Prize Ct. which had at some time to 
make a final decree either of condemnation 
or release, the Admlty. Ct. had no jurisdic- 
tion to entertain the forfeiture action & to 
make the usual order for appraisement & 
sale, & the action must be dismissed.— THE 
St. Tupno, [1918] P. 174; 87 I. J. P. 105; 
34 T. L. R. 857; 62 Sol. Jo. 521. 
Injunction.]— THE TousBantia, No. 
594a, ante. 
650b. Res under jurisdiction of Prize Court.J]— 
THE St. Tupno, No. 648a, ante. 


663a. No jurisdiction—Judicature (Consolidation) 
Act, 1925 (c. 49), s. 22—Action for freight— 
Owner domiciled in England.]-—Pltfs., ship- 
owners domiciled in England, instituted an 
action in rem against cargo owners for freight 
in respect of the carriage of the cargo in the 
ship. By Judicature (Consolidation) Act, 
1925 (c. 49), s. 22 (1) (a) (xii). the High Court 
shall in Admiralty matters have jurisdiction 
in respect of any claim arising out of an agree- 
ment relating to the carriage of goods in a 
ship, “‘ unless it is shown to the ct. that 
at the time of the institution of the proceed- 
ings any owner or part owner of the ship was 
domiciled in England ” :—Ifeld: although 
under the sect. pltfs. who are British ship- 
owners domiciled in this country are in a less 
favourable position than foreign shipowners, 
the sect. was general in its scope & could not 
be construed as applicable only to deft. ship- 
owners against whom a claim is made, 
the ct. had no jurisdiction to entertain the 
action.— THE ESKBRIDGE, [1931] P. 515; 100 
L. J.P. 503 144 L. 'T. 624; 47 'T. L. R. 2385. 


650a. 





Part Ill—Present and Former Practice of the Admiralty 
Division of the High Court of Justice and of Courts 
other than English County and local Courts. 


668a. —— Issue—Res not within jurisdiction.]—- 
(1) It is not necessary that, at the time of 
the issue of a writ in rem, the rcs should be 
within the jurisdiction of the ct. ; & Maritime | 
Conventions Act, 191] (c. 57), s. 8, which | 
provides that in the case of collision or 
salvage uctions the proceedings must be 
commenced within two years of the cause 
of action, is complied with ,if the writ is 
issued within two years; the sect. docs not 
contemplate that the arrest of the res 
constitutes the commencement of the pro- 
ceedings. 

(2) In general, the ct. will not grant an 
extension of time for the renewal of an 
unserved writ, which has not been renewed 
within the period of one year as provided | 





ee ee 
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PART II. SECT. 16. 


Made afier trial.|\—An objection to the 
jurisdiction will hold good even if | 
made after the trial.—StTack v. Tur 
BaRGE LEOPOLD (1919), 18 Exch. 
CO. R. 325.—CAN. 


PART HII. SECT. 1, SUB-SECT. 1.— 
A. (a). 


the then estimated cost of repairs. 


654i. Hzxception to urisdictinn— 668 i. ——- Amendment 
| 
| Before the trial of the action, it was 


by R. S. C., Ord. 8, r. 1, if, but for the ex- 
tension of time, the claim would be barred 
by a statute of limitation. But, inasmuch 
as Maritime Conventions Act, 1911 (c. 57), 
s. 8, contains provisos for extension of time 
unknown to any other statutes of limitation, 
the application to renew a writ in an actiou 
which comes within the operation of sect. 8 
must be considered on its merits, & if, under 
the circumstances, the ct. would give Icave 
to issue a writ notwithstanding the lapse of 
two years, the ct. will allow an extension of 
time for the renewal of a writ, the time for 
the renewal of which has expired.—THE 
ESPANOLETO, [1920] P. 223; 90 L. J. P. 323 
125 L. T. 121; 36 T. L. RR. 554; 15 Asp. 
M. LSC. 287. 


found that the actnal cost of the 
repairs ome A Pa ie et mie 
moved to amend thelr writ by adding 
Increase Of | ty the amount claimed :-~//eld: the 


amount.J|—Pitts. claimed $4,000 dam: | 64) ij aa : 
. might dircet measures to be taken 
peg riz (eben Ara on peewee to do full justice to pltfs., & to that 
wana arrested & the bail fixed at 84.000, | end permit the amendment.—Hat. 
: ; | CoaL Co. v. THE BAYusoNA, [1923] 


Exch. C. R. 128.—CAN. 
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Cases 668b—706a. ENGLISH AND Empire Diarest SUPPLEMENT. 


668b. 


669. 


672a. 


673. 


6731. Parties—Joinder of plaintiffs 
— After judgment.J—In the course of 





—In an action in rem for damage by collision 
defte. moved to set aside the writ & all 
subsequent proceedings on the ground that 
their vesse] at the time of the collision was 
under requisition to, & in the sole control & 
possession of, the United States Navy De- 
partment, & that accordingly no maritime 
lien attached to her. Pitfs. did not admit 
the facts set. out in defts.’ affidavit in support 
of the motion :—-Held: the facts being in dis- 
poe the ct. could not try the issue on motion 

y affidavit & the motion must be dismissed, 
but without prejudice to the right of defts. 
to apply, when the issues were defined by 
pleadings, for the question of law to be tried 
as a preliminary point.—THE SYLVAN ARROW, 
[1923] P.14; 92 L.J.P.23; 128 L. T. 448; 
39 T. L. BR. 25; 16 Asp. M. J. C. 115. 


Add. Annoiation :—As to (1) Consd. The 
Joannis Vatis, [1922] P. 92. 


Defendant blaming another ship.] 
—Pltis. claimed damages from defts., owners 
of the W., in respect of a collision between the 
W. & barges belonging to pltfs. The owners 
of the W. denied liability, alleging by letter 
to pltfs. that the collision was caused by the 
negligence of the A. An action was com- 
menced between the owners of the W. & the 
owners of the A., in which the owners of the 
A. admitted liability for the collision. The 
owners of the A. agreed pltfs.’? damages, 
but refused to pay the costs of the action by 
pltfs. against the W., which had then been 
prosecuted to the stage of filing pltfs.’ pre- 
liminary act:—Held: pltfs. were entitled 
to amend their writ by adding the owners 
of the A. as defts. The case came within 
the principle of k. S. C., Ord. 16, r. 11, that 
no cause should be defeated by the non- 
joinder of parties, & in the circumstances it 
would have been a misuse of the discretion 
of the ct. to refuse to allow a party to exercise 
that right. ‘The proper course would have 
been for pltfs. to have added both parties 
as defts. in the alternative.—THre W. H. 
RANDALL, [1928] P. 41; 97 L. J. P. 42; 138 
L. T. 459; 17 Asp. M. L. C, 397, C. A. 

Add. Annotations :—Consd. The Creteforest, 


[1920] P. 111; Marlborough Hill, Ship v. 
Cowan, [1921] 1 A. C. 444. 








a trial in the Admlty. Ct. pltf. was 


on appeal, [1930] 8. GC. BR. 130: 1 
D. L. 1. 1005.—CAN. 


Motion to set aside—Facts in dispute.] | 682a. 


—— Motion to set aside acceptance & under- 


taking to appear & put in ball—Mistake as to 
authority.|——Motion dismissed. — THE GER- 
TRUD (1927), 188 L. T. 239; 44 T. L. R. 13 


17 Asp. M. L. C. 343. 


688a. Renewal of writ—Extension of time for— 


697. 


700a. Right to arrest—Ship under requisition.|— 


700b. 


701. 


706a. Re-arrest—Damage 


Maritime Conventions Act, 1911 (c. 57), s. 8.] 


—TyE EspANOLETO, No. 668a, anie. 


Add. Annotation :—Refd. The Point Breeze, 
[1928] P. 135. 


Pitfs.’ steamship & defts.’ steamship, the 
L.L., collided in Sept. 1917. The L./. was 
at the time under requisition :—Held: there 
could be no effective arrest of the vessel 
while she was under requisition.—THE LARGO 
Law (1920), 123 L. T. 560; 15 Asp. M. L. C. 
104. 





Ship seized under writ of ferl facias.]}— 
A foreign ship was seized under a sherifi’s 
writ of fi. fa. in execution of a judgment 
obtained by the charterers of the ship against 
the owners of fifty-six sixty-fourth shares 
in the ship. Subsequently the ship was 
arrested by the Admlty. marshal in an action 
in rem for necessaries. Various other writs 
in rem were issued against the ship, including 
a writ by the master in respect of wages. 
The sheriff was unable to effect a sale, & the 
ship was sold by the marshal without 
prejudice to the rights of the various claim- 
ants :—Held: the fact that the sheriff was 
in possession did not deprive the marshal 
of his power to arrest the ship in actions 
in rem.—THE JAMES W. ELWELL, [1921] P. 
351; 90 L. J. P. 182; 37 T. L. R. 178. 


Add. Annotation :—Consd. The James 
Elwell, [1921] P. 351. 


W. 


in excess of bail— 
Second action—Right to bring action in 
personam.]—In an action in rem in respect 
of damage by collision defts. gave bail in the 
sum of £100,000 as representing the full 
value of their vessel & the limit of their 
liability according to French law. In the 
Admlty. Ct. both pltfs.’ & defts.’ vessels were 
held to blame, but the Ct. of Appeal held 
defts.’ vessel alone to blame & this decision 
was upheld by the House of Lords. The 
£100,000 being insufficient to satisfy pltfs.’ 


ee enn nme ane eee me ant nee «ee 


on the ship was arrested at the suit of 
applts., who claimed for earlier repairs 
& necessaries. After the arrest the 


allowed te amend by adding uw party 
pitf.. but failed to amend formally 
ursuant to the order & entered the 
ormal judgment with only the 
original pitf. named theroin, & pr- 
ceeded to assess dainages before the 
trar :—Ffeld: in the clroum- 
stances pitf. had not elected to abandon 
the order for amendment & should be 
allowed to have the judgment. & prior 
proceedings amended in accordance 
therewith.—EVANS, COLEMAN & EVANS, 
LTp. v. THE ROMAN PRINCE, [1924] 
3D. L.R. 95; [1924] Exch. C. R. 133 ; 
AG W. R. 465; 34 B.C. R15 


673 fi. Nonjoinder.]— There 
being no special rule in this Ct. dealing 
with the joinder of parties, the practice 
& procedure of the High Court of 
Justice, in Mnyland, obtains, & the 
claimant herein was ontitled-to bring 
the present action in his own name 
alone, without joining his co-owners or 
their assignees. Misjoinder or non- 
joinder cannot now defeat a claim.— 
MaAokKay v. R., [1928] Exch. OC. R. 149; 


a. 





PART III. SECT. 1, SUB-SECT. 2.— 
A. (a). 


701 iii. Creditor's action—Claim 
for building, equipping or repairing. |j— 
As soon as a creditor finds a ship undesg 
arrest of tho ct., he may bring his 
action for, & the Admlty. Ct. acquires 
immediate & irrevocable jurisdiction 
over, any claim for building, equipping 
or repairing the ship. That jJurisdic- 
tiou is established without the litigant 
having to show that the’ original 
action under which the ship was 
arrested must eventually succeed, 
notwéthstanding that the arrest was 
mude without particulars being given 
to prove without. doubt the status of 
Itt, in that original action.— ERIKSEN 
BROTITERS v. THE MAPLE LeaF (1922), 
67 D. L. R. 261; [1922] 3 W. W. R. 
41.—CAN, 


701 iv. Repairs continued after 
arreat, rides contracted with the 
owner of a ship to do certain repairs, 
& it was delivered to them for the 
purpose. When the repairs were going 
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ship was left in the actual] possession 
of resps., who continued do the 
repair work contracted for without 
the sanction of the ct. but in good 
faith :—~-Held: resps. should ave 
priority for repairs made after the 
arrest so far as the selling value of the 
ship was thereby .—MON- 
TREAL Dry Dooxks & Suir REPAIRING 
Co., LTp. v. HALIFAX SHIPYARDA, LTD., 
{1920) 3 W. W. R. 25; 54 D. L. R. 
185; #08. C. R. 359.—CAN. 
d. Read now ‘‘ 706a i.”’ 


706a ii. Mistake in sum 
claimed—Cost of repairs exceeding esti- 
mate. J—Pltfs. viaimed $4,000 damages, 
by reason of a collision between one of 
their barges & the B. The B. was 
arrested & the bail fixed at $4,000, the 
then estimated cost of repairs. Before 
the trial of the action, it wae found that 
the actual cost of the repairs amounted 
to @5,512.94. Plitfs. moved to amend 
their writ by adding to the amount 
claimed & for the issue of a warrant 
to re-arrest the B. -—Held: the ct. 
might direct measures to be tak 








Itfs.— Halt Coa 


Jor salvage-—Appeal.}—Where a claim 
for ae aee oeetaet a ane has voce 
dismissed, there ia no general rig security being pro 
case of appeal, to hold the bail bond or ban 
after {te cancellation to re-arrest the greater t 


hip will no 


st 
joint action for 


judgment, pltfs. who admitted that 
they could not recover more t 

the £100,000, threatened to arrest defts.’ 
vessel in respect of interest & costs ; & under 
pee defts. provided bail in a further sum 

avoid arrest :—Held: having received 
bail in the full value of defts.’ vessel, pltfa. 
could not arrest her in rem, but could proceed 
am personam, & were entitled to a declaration 
‘that the amounts due in respect of interest 
& costes were enforceable by seizure & sale of 
the vessel by a sheriff under a writ of fi. fa. 
—THE JOANNIs Vatis (No. 2), [1922] P. 
218; 91 L. J. P. 196; 127 L. T. 494; 38 
T. L. R. 666; 16 Asp. M. L. O. 18. 


Annotation :-—Refd. The Point Breeze, [1928] P. 135. 
706b. 


-]—~In a damage action in rem 
pltfs. demanded & obtained bail from defts. 
in the sum of £3,500. After judgment had 
been given pronouncing defts.’ ship alone to 
blame, pltfs. demanded further bail in the 
sum of £3,000, on the ground that the original 
sum demanded was insufficient to cover their 
damages. On the refusal of defts.’ solrs. 
to give an undertaking to provide additional 
bail, pltfs. extracted a warrant of arrest from 
the Admlty. registry under which defts.’ 
ship was arrested. On a motion to set aside 
the warrant of arrest :—Held: the effect of 
taking bail was to release the ship altogether, 
& the warrant of arrest must be set aside.— 
THE POINT BREEZE, [1928] P. 185; 97L. J.P. 
88; 139 L. T. 48; 44 T. L. R. 390; 17 
Asp. M. L. O. 462. 








7142. Add. Annotations :—Consd. The Point Breeze, 


[1928] P. 185. Refd. The Joannis Vatis (No. 
2), [1922] P. 213. 


746. Add. Annotation :—Consd. The Joannis Vatis 


(No. 2), [1922] P. 213. 


747. Add. Annotation :—Apld. The Point Breeze, 


[1928] P. 1385. 


Union, & it ap 


Where a co. alleged that it intended to a Court 

bring an Admity. action in rem for | tion.}—In the absence of jurisdiction 
the motion & of the re-arrest against | damage occasioned toite vessel through | existing by law, the filing of an appear- 
p L Co. v. THE BAYU- | the negiigent han 
SONA, [1923] Exch. OC. R. 128.—OAN. whilst in the territoria] waters of the | not give jurisdiction to the ct. in a 
eared that both the | proceeding in rem. Jurisdiction is not 


‘Vol. L—Admiralty. Cases 70¢a—780b. 


760. Add. Annotation :—Refd. Melanie 8.8 y, San 
Onofre 8.8S., [1925] A. O. 246. 
7164, Add. Annotation :-—Refd. The Annette, The 
~ Dora, [1919] P. 105. 


766a. Waiver of right to plead Maritime Con- 
ventions Act, 1911 (c. 57), s. 8.|—By entering 
an unconditional appearance to a writ issued 
more than two years after the date of salvage 
services, defts. do not waive the right of 
pleading the protection of the above Act in 
their defence & raising it at the trial of the 
action.—THE LLANDOVERY CASTLE, [1920) 
P.119; 889L. J. P. 141; 124 L. T. 383; 16 
Asp. M. L. C. 158. 
Effect of Maritime Conventions Act, 1911 
(c. 57), see, generally, SHIPPING. 

768a. Appearance by person interested—Position of 
eta ale BYZANTION, No. 248a, 
anle. 

768b. Undertaking to appear—Sale of ship— Effect 
on undertaking.|—-THE: Rina, No. 7&ld, 
post. 

7180. Add. Annotation :—-Refd. The Consul Olsson, 
[1920] P. 438. 











7380a. —— ——.]|—THE SAN ONOFRE, No. 
780b, post. 
780b. —— Effect of contractual arrangement 


between owner & charterer.] — (1) The 
Admity. marshal appraised a salved steam- 
ship at the sum of £369,841. On an applica- 
tion to vary or set aside the Lleyn on 
the ground that the ship had been appraised 
at her market value instead of at her value 
to her owners, which, owing to the fact that 
she had been chartered to time charterers at 
a low rate of hire in 1914 for a period which 
did not expire until 1930, was less than 
£160,000 :—Held: for purposes of appraise- 
ment of a salved vessel contractual arrange- 
ments between the owners & charterers are 





do full justice to pltfs., & to that end | diction—Res within jurisdiction.}— | PART III. SECT. 1, SUB-SECT. 3.—A 
permit the issue of a warrant for the 
re-arrest of the ship, but with costes of 





i. without jurisdie- 





of resp. co. | ance & the giving of bail by deft. do 


706a iil. —— —— Dismissalofclaim | cog, were domiciled outside the Union, | a matter of procedure & cannot be 


the attachment of the vessel was | derived from 
ordered, such order to be suspended on | MULVEY v. THE BARGE NEOSHO (1919), 
vided in an amount | 19 Exch. C. R.1; 47 D. L. R. 437.— 
the sum claimed as | CAN, 


he consent of parties.-— 


A mere 








a if. 


damages.—S.8. Kratos v. 8.8. Fearne 


without good reason therefor, such 


that it appears a the ct. that the 


inst tt.—-THE Iya v. THE RS 


1), 63 D. L. R. 687 ; 21 Exch. C. R. 
1) RG st. rr dant Sy arrest— Abuse 


hin the jurisdiction a = 
ES atawin Whe, cnpeal oneuia Ae PART Ill. SECT. 1, SUB-SECT. 2.— | OP tail or 


or irregularity in procedure may be 
waived by appearance, by the giving 
a step in the 


. (b). lor b 
action; but if, in fact, the ct. has no 


urisdiction over the subject-matter 
he part of 


of process 
R. 132; 21 court— f cla Ss of the claim, no delay on 
: maar sect ae mide gel fs eh a i deft. & no step in the action en by 


W. Ww. R. 7149.—CAN. ann wesetronc o-theeaitor @mem ber ficlateedt 
OL a 4 nae ent C. or 
carpenter on board | H4RRIs TA 
by process of the ct., in fact only a part of | (OWNERS), [1923] 
yranater’s & pean ania his firm’s claim, & immediately after | [1923] Exeb. ©. lt. 317.—OAN. 
yoo Re a correcta Le | the ship was arrested his firm’s action 164 
"ith. , Y | wag instituted :—Held: these facts so | deft. wishes to raiso an objection to 


706a iv. ——— Unne where ship rr ; 
pee! wages a6 a ‘*‘ ship’s 
oe arrest.) he 4. was | the ship,” was a 


ive the ot. jurisdiction.— 

Oo. vw. ALEDO 
4 D. eg 11963 
ili, ——-.}—In Admlty. where 


» under three separate warrants, 
obviously disclosed mala fides & an | the jurisdiction of the ct. & case 
actions for necessaries & supplies | annae of the process of the ct. that the | where the ct. has jurisdiction over the 


viewed as a sham | sub ect-matter, he should appear under 


proceeding & as not Raphi any legal | protest whether the action in rem, or 


of which were domiciled -— 

Held: the ship under arrest of | Cxistence as regards the firm, but other | in se i i ta v. THE 
claimants could su rt their suits on | (1929), 4 D. L. R. 873; Ex. ©. R. 194. 

the ot., this ct had jurisdiction in the | its existence in ppo peter CAN. 


Srewart & Co., Lrp. ve. Tom AMZ, Teco 
(1939) 4D.L.R.719; Ex. Cc. R. 192.— could beinvoked.— ERIKSE 
ve o. Tas MaPLe a 
Cc 


Attachment to found jurisdiction— } 1201; [1993] E 
Sarbics demtalod niece furte. | teh ees 


F. Ose D L.R 
C.K 36 
923) 1 W. W. R. 76 


matter, but the issuing of warran fact, beca od 
& the re-arrest was unnecessary.— | faith they instithted their sulle roving | parr III. SECT. 1, SUB-SECT. 4.—A. 


39: 31B.C.R. | ». CANADIAN SALVAGE Agsoon. (No. 
-—OAN (1915), 15 Exxoh. C. R. 370.—OAN. 
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Cases ‘:80b—781c. 


781c. 


781d. 


immaterial, & the marshal’s valuation was 
pecan arrived at & was based on the right 
aa | . 

(2) e gencral rule is that an appraise- 
ment by the marshal is conclusive, it is 
only in very exceptional cases that an applica- 
tion to vary or set aside the appraisement 
will be allowed.—THE SAN Onorre, [1917] 
P. 96; 861. J. P. 103; 116 L. T. 800; 14 
Asp. M. L. C. 74. 


Annie :— Aa to (2) Consd. The Consul Olsron, [1920] P- 
781a. Nature of ball.|—THE Borreg, No. 781b, 


post. 


781b. Undertaking to put in ball—Afterwards with- |_ 


drawn—Effect of subsequent arrest of vessel.! 
—On June 22, 10920, defts.’ solrs. gave an 
undertaking to enter an appearance & put 
in bail in respect of a writ in rem claiming 
damages in respect of loss by collision. In 
consequence defts.’ vesse] was not arrested. 
On Feb. 17, 1921, defts.’ solrs. wrote to 
pltfs.’ solrs. that their clients were unable 
to make arrangements for bail, that accord- 
ingly the undertaking for bail was withdrawn, 
& that, as the vessel was within the juris- 
diction of the ct., pltfs. could arrest her. 
Pitfs.’ solrs. arrested the vessel, but wrote 
to defts.’ solrs. that they reserved all their 
clients’ rights under the undertaking for 
bail. On Mar. 16, 1921, the vessel was 
appraised as being at that time of a value of 
£600. Defts. provided bail in that sum & 
the vessel was released. On Apr. 12, pltfs. 
applied for an order that defts.’ solrs. should 
forthwith provide good & sufficient bail, 
pursuant to their undertaking. It appeared 
that in June, 1920, the value of the vessel 
was much in excess of £600, & pltfs. estimated 
her value at £4,500 :—Held: (1) the under- 
taking to give bail could not be withdrawn 
by substituting the vessel for the bail; (2) 
pltfs. had not waived their rights under the 
undertaking by arresting the vessel; (3) 
defts.’ solrs. must complete their undertaking 
by putting in bail to the value of the vessel 
us on June 22, 1920; (4) nature of bail dis- 
cussed.—THE Borre, [1921] P. 390; 91 
lL. J. P. 13; 125 L. T. 576; 37 T. L. R. 
668 ; 55 Sol. Jo. 715; 15 Asp. M. L. C. 334. 


When value of ship ascertained.]— 
Tue Borne, No. 781b, antec. 


Sale of ship---Effect on undertaking. }— 
In June, 1980, a firm of Norwegian ship- 
owners, being threatened with an action in 
rem by cargo owners in respect of damage & 
short delivery, to avoid arrest of the ship, 
instructed their solrs. to give an undertaking 
to accept service, appear & provide bail. No 
writ was issued, the ship left the jurisdiction, 
& when she returned several months later 
she was cncumbered with liens. On Jan. 6, 
1931, she was sold by order of the ct. On 
Mar. 2 the solrs. took out an originating 
summons, & moved the ct. for an order that 
they were no longer bound by their under- 
taking. On Mar. 14 the cargo owners issued 
their writ in rem, but the solrs. refused to 
accept service pending the hearing of the 
motion :—Held: the undertaking, which 
was plain in its terms, enabled the ship 
to leave the jurisdiction without being 
arrested, & the fact that she was subsequently 
sold was immaterial; there had not been 
undue delay in issuing the writ having regard 








781e. 


78if. 


781g. 
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to all the circumstances; & the _ solrs. 
remained bound by their undertaking.— 
THE Rina, [1931] P. 68; 100 L. J. P. 118; 
145 L. T. 166; 47 T. L. R. 384. 


Liability limited to amount of ball—No 
second action if bail insufficient—Action in 
personam —For interest & costs.] — THE 
JOANNIS VATIS (No. 2), No. 706a, anie. 


Benefit of bail—Action in name of cargo 
owners—Some owners not joining in pro- 
ceedings.|—-The steamships W. & J. came 
into collision & the W. & her cargo were 
damaged. Before the issue of the writ an 
undertaking to put in bail to the amount of 
£100,000, had been given on behalf of the 
owners of the J. The writ was in the names 
of *‘ The owners ot the steamship WV. & cargo 
v. the owners of the steamship J.,’’ but at 
that time no authority from any of the cargo 
owners had been received. While the litiga- 
tion was proceeding the owners of the W. 
asked the various underwriters on the cargo, 
subrogated to the rights of the respective 
cargo owners, to join in the proceedings 
or share in the costs. Some assented & 
some declined. The litigation proceeded to 
the House of Lords, where the J. was held 
alone to blame. The sum of £100,000 being 
insufficient to satisfy all the claims, the 
owners of the W. contended that having sued 
as owners of the ship & bailees of the cargo 
they were entitled to receive the whole of 
the bail for which the undertaking had been 
given, pay themselves the amount of their 
own damage as shipowners in priority to 
all other claimants, & that the non-assenting 
cargo owners had no right to share in the 
fund :—Held: (1) although, as bailees of 
the cargo, the shipowners were entitled to 
recover the full value of the damage to the 
cargo, represented by the bail, they must 
account to all the owners of the damaged 
parcels of cargo for their share; (2) it was 
the duty of the ct., when the bail was re- 
covered, to see that all persons having a 
claim on the fund, including the non-assenting 
cargo owners, shared in the distribution.— 
THE JOANNIS VaTis, [1922] P. 92; 91 
L. J. P. 182 ; 126 L. T. 718; 15 Asp. M. L. C. 
506, C. A. 


Several salvage actions.J}—A_ vessel 
which had stranded on rocks & sustained 
heavy damage got off with the assistance of 
various salvors & was placed in dock for 
temporary repairs. In respect of these ser- 
vices various salvage actions & an action by 
the ship repairers for salvage &/or necessaries 
were instituted. No defence was put in, but 
in the first action an appearance was entered 
& an undertaking given to put in bail for 
ship, cargo & freight in the sum of £1,000. 
The cargo & freight were valued at £327. 
Before the other actions were instituted the 
cargo had been landed & dispersed. After 
some temporary repairs had been effected 
the vessel was sold by the marshal. She only 
realised £889 :—Held: the bail for cargo & 
freight did not constitute a fund in which all 
the salvors could share; the undertaking 
was given in one action only, & plitfs. in that 
action, in which the total values were £1,217, 
could treat ae of £1.000 as bail representing 
the cargo & freignt.—THE RUSSLAND, [1924] 





P.65; 983 L. J. P. 18; 130 L. T. 763; 40 
T. L. R. 282; 68 Sol. Jo. 324; 16 Asp. 
M. L. C. 288. 


781h. Amount of bail—Value of ship & freight — 


Limit of liability—Facts disputed by plaintiffs.) 

—If, in an action of damage by collision, the 
amount for which the action is brought 
exceeds the statutory limit provided by 
M. 8. Act, 1894 (c. 60), s. 503, deft. ship- 
owners on filing an affidavit in the damage 
action stating the tonnage of their ship & 
that the collision happened without their 
actual fault or privity, will, if these facts 
are not denied by pltf. shipowners, be 
entitled to have the ship released on bail 
being given to an amount sufficient to cover 
the statutory limit, together with interest & 
costs. But if pltfs. dispute the facts on 
which the right to limit liability depends, 
bail muat be given to the full value of defts.’ 
eg ee CHARLOTTE, [1920] P. 78; 89 
L. J. P. 62; 128 L. T. 685; 36 T. L. R. 201; 
64 Sol. Jo. 276; 15 Asp. M. Ll. ©. 98. 


781j. Effect of bail — Release of ship.] —- Tur 


796. 
806. 
808. 


810. 


829. 
834. 


837. 


839. 
840. 
842. 


843. 


PoINt BREEZE, No. 706b, ante. 


Add. Annotation :—Refd. The Consul Olsson, 
[1920] P. 48. 


Add. Annotation :—Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 


Add. Annotation :—Consd. The Joannis Vatis 
(No. 2), [1922] P. 213. 


Add. Annotation : — Refd. Canadian Pacific 
ie v. Kelvin Shipping Co. (1927), 138 L. T. 
Add Annotation :—As to (1) Distd. Bradley 
v. Newsom [1919] A. C. 16. 


Add. Annolaltion:—As to {1) Refd. The 
Joannis Vatis (1921), 91 L. J. P. 182. 


Add Annotations :—As lo (1) Refd. Swedish 
Central Ry. ». Thompson, [1924] 2 K. B. 255. 
As to (2) Refd. New York Life Insce. v. 
Public Trustee, [1924] 2 Ch. 101. 


Vol. 1.—-Admiralty. Cases 781g—894a. 


menced an action in personam in this country 
against the owners of the other British ship 
& the owners of the German vessel. On an 
application to discharge an order giving the 
owners of the first British ship leave under 
R..S. C., Ord. 11, r. 1 (g), to serve notice of 
the writ on the owners of the German vessel 
out of the jurisdiction :—-Held: the order 
ought not to have been made, for there had 
not been any unreasonable delay on the part 
of the owners of the German vessel in follow- 
ing up, by legal proceedings, the original 
cross letters of guarantee.—THE HAGEN, 
[1908] P. 189; 77 L. J. P. 124; 98 L. T. 
891; 24 T. L. R. 411; 52 Sol. Jo. 835; 11 
Asp. M. L. C. 66, C. A. ' 


Annotations :-—Refd. ey Fagernes, [1926] P. 185; Schintz, 
Yr, 


Re, 
855. 


856a. 


Schintz v. Warr, [1926] Ch. 710. 


Add. Annotation :—Refd. 
[1920] P. tll. 


-]—(1) In a consolidated salvage action 
the tender by defts. of a lump sum to answer 
several claims of salvors is a valid tender ; 
but, where defts. have adopted this course, 
they run the risk that the ct. may hold that 
it was reasonable for pltfs. to proceed to 
trial although the tender is upheld. 

In a consolidated salvage suit where the 
owners of two tugs, separately owned, joined 
in one writ, & the masters & crews in another, 
defts. tendered a lump sum which the ct. 
upheld, but as defts.’ affidavit of values was 
only handed to pltfs. on the day of the trial :— 
Held: (2) pltfs., the tug owners, who had been 
given the conduct of the consolidated action, 
were entitled to their costs; (3) the interests 
of the masters & crews being identical with 
those of the owners, the masters & crews were 
not entitled to be separately represented at 
the expense of defts. Observations on the 
desirability, except in very special circum- 
stances, of masters & crews joining in one 
action with the owners.—THE CRETEFORBEST, 
[1920] P. 111; 89 L. J. P. 186; 123 L. T. 
591; 36 T. L. R. 367; 15 Asp. M. L. C. 48. 


Add. Annotation :—Refd. The Oreteforest, 


The Oreteforest, 





Add. Annotation : —Refd. The Oreteforeat, 


Add. Annotation:—Refd. The Fagernes, | g57 

{1926} P. 185. : [1920] P. 111. 
Add. Annotation:—Refd. The Fagernes, 864 

[1926] P. 185, " 11920] P. 111 
Add. Annotation:—Refd. The Fagernes, 874a. 


{1926] P. 185. 


Add. Annotations :—As to (1) Refd. Reading 
Trust v. Spero, Spero v. Reading Trust, [1930] 
1 K. B. 492. As to (2) Refd. Johnson v. 
Taylor, [1920] A. C. 144. 


8438a,. ——- ——- ——- ——.]—A British ship, 


coming down the Elbe, came into collision 
with another British ship, which, in turn, 
came into collision with a German vessel. 
The agents at Hamburg of the first British 
ship & the owners of the German vessel 
exchanged letters of guarantee ; 
owners of the German vessel did not com- 
mence legal proceedings in Germany against 
the owners of the two British ships until after 
the owners of the first British ship had com- 








$76a. 


oft} 








——.]— [He SHea¥F Brook, No. 
565a, ante. 

Transfer by Court of Appeal—Necessity for 
consent of presidents of both Divisions.]— 
Tuer SHrar Brook, No. 565a, ante. 

Add. Annotation :—As to (1) & (2) Consd. 
The El Oso (1925), 133 L. T. 269. 

(1) & (2) Expld. 
The Fl Oso (1925). 183 L.. T. 269. 
Add. Annolation :-—Refd. The 1 Oso (1925), 


890. 
892. Add. Annotation :--As to 
893. 
but the 133 T.. T. 269. 
894a. 


Action between parties whose vessels 
have not been in colliston with each other.}— 
Where the parties to n damage action are the 
owners of vessels which have not been in 





— ATLANTIC nary u:t is to obtain astatemeut recents 


PART IIl. SECT. 1, SUB-SECT. 5.—B. 
828 1. Property deteriorating—.A ppear- 


ance by absent ec re Se v. 
Tonpenn (1818), 1 Nfid. L. R. 93.— 


PART III. SECT. 8, SUB-SECT. 1. 
sz. Joinder of actions in rem & in 


aie PMLA aS 
Coast 8.8. Co. ». NTREAL TRANS- 
PORTATION Co. & THE Mary ELLEN, 
MONTREAL TRANSPORTATION Oo. 1. 
THe BUCKEYE STaTE (1909), 12 Exch. 
Cc. R. 429.—CAN. 


PART III. SECT. 5, SUB-SECT. 1. 
sa. Object.}—The object of a prolimi- 


27 


facto of the circumstances, to prevent 
parties shaping their case to meet the 
one pnt forward by the other at trial.— 
LE BLanc v. THE EMILIEN BORKE 
(1919). 19 Exch. C. R. 24: 46D. LL. R. 
59.—CAN. 


Cases 804a--979).  Enarish anp Empme Dicusr SuprLEMENt. | 
916. Add. Annotation :—Distd. The Woodarra v. 


ain, eclaninaey aca Goer SGC 
req preliminary under = 3; 
Ord. 19, r. 28, is a matter for the discretion 
of the ct. In such cases the proper course 
is that there should be the communication 
between the solrs. which commonly takes 
place in admity. cases, & that the solrs. 
should ascertain whether the parties are 
ready to file ip i acts under Ord. 19, 
r.28. If both parties are not ready to deliver 

reliminary acts, or one of them declares 
fimnae lf unable or unwilling, then the matter 
should be raised by summons. If in spch a 
case an order is made for preliminary acts to 
be filed, such order is not properly complied 
with by the party whose vessel has not been 
in collision filing a blank preliminary act.— 
THE Ext Oso (1925), 183 L. T. 269; 16 
Asp. M. L. C. 530. 


Annolaion :—Consd. The Carlston & The Balcombe, [1926] 


894b. Who entitled to — Co-defendant.] — A col- 


897a, 


908. 


ligsion took place between the C. & the B., & 
subsequently the C. collided with pltfs.’ 
vessel, Plitfs. issued a writ in rem against 
the owners of the C., & the usual preliminary 
acts were filed by both parties. In their 
defence the owners of the C. blamed the B., 
& pltfs. added the owners of the B. as second 
defts. Thereupon the owners of the C. 
obtained an order that the owners of the B. 
should forthwith file a preliminary act :— 
Held: (1) the only parties entitled as against 
second defta. to a preliminary act were pltfs., 
& they would be so entitled when they had 
filed a preliminary act against second defts. ; 
first defts. were not entitled to require 
second defts. to file a preliminary act unless 
they chose to become pltfs. & issue a writ 
against second defts., & the order must be 
set aside ; (2) if it were a matter of discretion, 
the guiding principle, that of mutuality, 
would be infringed b 
second defts. would be bound by a preliminary 
act which they had filed, & the parties at 
whose instance it had been filed would not 
be bound, as against second defts., by the 
judgment in the present action.—THE CARL- 
STON. THE BALCOMBE, [1926] P. 82; 95 
L. J. P.61; 134 L. T. 766; 42 T. L. R. 812; 
17 Asp. M. L, C. 33. 


Course & speed of vessel.|—-In cases of 
collisions between ships at anchor it is not 
sufficient in answer par. 7 of the pre- 
liminary act, which asks the course & speed 
of the vessel when the other was first seen, 
to a a “at anchor.” The heading of the 
vessel should also be given..—-THE Macroom 
(1927), 187 L. T. 418; 71 Sol. Jo. 472; 17 
Asp. M. L. O. 288. 


Add. Annotation: —As to (1) Distd. The 
ooo v. Admiralty (1921), 66 Sol. Jo. 





914a. —— Raising new claim—Effect of.)—Tuxr 


uy eae GLEN (1927), 164 L. T. Jo. 480, 


Admiralty (1921), 66 Sol. Jo. 183. 


986. Add. Citation :—on appeal (1853), 8 Moo. 


P. O. O. 482, P. O. 


952. Add. Annotation :—Retd. The San Onofre 


969. Add. Annotation:-—Refd. The 


(1922), 92 L. J. P. 17. 


Saxicava, 
[1924] P. 131. : 


969a. —— Action stayed, discontinued or dis- 


970a. ——_ 


979b. 


missed—Counterclaim raised in correspond- 
ence.|—A oe of Dee betwee pare 
in corres ence pass ween plitf.’s & 
deft.’s Fl is not sufficient to “ set up” a 
counterclaim within R. 8. C., Ord. 21, r. 16, 
so that the counterclaim may be proceeded 
with if pltf.’s action is stayed, discontinued 
or dismissed. 

The counterclaim must at least be set u 
by some proceeding which is either directe 
ahd recognised by the rules & in respect of 
which there is a record on the files of the ct.— 
THE SAxiIcavA, [1924] P. 181; 98 L. J. P. 66; 
181 L. T. 842; 40 T. L. R. 884; 68 Sol. Jo. 
666; 16 Asp. M. L. C. 824, O. A. 


.|—Two foreign vessels, a barque 
& a ship, came into collision, when the barque 
was sunk. The ship was arrested in a cause 
of damage by the owners of the barque, & 
when the cause was ready for hearing, the 





* owners of the ship commenced a cross action 


against them, to which they gave no appear- 
ance. On a motion to dismiss the original 
action unless an appearance & bail were 
given by the owners of the barque :—Held : 
the barque being sunk, the ct. had no juris- 
diction to compel the owners to give bail, & 
must reject the motion.—THE OARLYLE 
(1858), 830 L. T. O. 8. 278; 6 W. R. 197. 


Annotation :—Refd. Chapman v. Royal Netherlands Steam 
Navigation Co. (1879), 4 P. D. 157. 
the order made, as | 979a. ——— Consolidated salvage action.]—. 





TH CRETEFOREST, No. 856a, ante. 


-}—I had occasion, recently, when 
trying a salvage action in which there had 
been a tender, to express my view that the 
fact that the amount of the tender was made 
known to the ct. before it had determined 
its award hampered the ct. in its judicial 
capacity ; & that it was better, if a tender 
were made, that the amount of the tender 
should not be made known to the ct. until it 
had exercised its judicial discretion in arriving 
at what would be a reasonable sum to award, 
because the question of costs, a serious one, 
depends upon whether the amount of the 
award is or is not in excess of the tender. 
. . . Having expressed my view as to what 
I pian dak to be advisable, namely, that the 
amount should not be stated in the defence, 
the case of the U. C. has arisen, a salvage 
case, & is now before me on summons; & 
I thought it desirable, in view of what has 
taken place, that my view upon this question 
should be stated publicly, so that it might 
be recorded for the information of all con- 











PART III. SECT. 8, SUB-SECT. 2.—A 

998 fi. Rejection of tender— 
Acceptance of increased after 
of claim at trial.}—In an 
action for sal services, pltf. claimed 
$20,000 & in his statement of olaim 
such amount of salvage remuneration 
as to the ct. might seem mect. The 
defence was delivered on Mar. 17, when 





it to pitf., who rojected it. 


trial applied for leave to amend to set | hav 


up an additional claim. 


ment was made, & ate in site 
Ww. was accepted ; 
—Held: (1) dett. should in any event 


tender to $4,000 
have the costs of & con 


went upon 
the amendment granted at the’ triat: 
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deft. paid into ct. 82,000 & tendered 
pit 


(2) as to the accepted tender, the in- 
Pitf, at the | creased tender must be regarded as 
been & acoepted on 
Mar. 17, & all the costa subsequent to 
that tender should be borne by pitf.; — 
(3) the circumstances were not quite 
sufficient to ve pitt. of costs before 
tender.— 4SCHENA 0. THE Garr, 


The amend- 
C his 


cerned. I have thought it right, as I have 

& variation of what 
been the custom & practice of this ct., to 
speak to the President about it, & he agreed 
with my view of the case, that putting the 


amount into the defence in a salvage action | 


. Was embarrassing to the judge. Upon 

inquiry, however, it appears that this is 
such @ very old practice, that in the 
President’s view it is not advisable to alter 
it. The result is that I make no alteration 
-in the existing practice, & dismiss the appeal 
summons (BARGRAVE DEANE, J.).—THE 
Upton Cast ip, [1912] W. N. 84. 


apparently | 


1062a. ——- Confidential re 


1001. Add. Annoiation :—Refd. The Oreteforest, 


[1920] P. 111. 


1001a. ——— Tender of lump sum—Consolidated 
CRETEFO 


salvage action.|—TuE 
856a, ante. 


REST, No. 


1088. Add. Annotations :—Apld. Re Bjornstad & 


1027a. 


eee eee, 


PART Ill. SECT. 9, BUB-SECT. 1. 


wanwoute oe THE STEEL 
[199433 D. L. R.49 ; (1924) Exch. 0. RB, 


Ouse Shipping Co., [1924] 2 . B. 673. 
Refd. The Tervaete (1922), 128 I. T. 176; 
Duff Development Co. v. Kelantan Govern- 
ment, {1923] 1 Ch. 385; Duff Development 
st vt. Kelantan Government, [1924] A. OC. 


-]—Pitfs.’ & defts.’ vessels 
came into collision & both received damage. 
Pitfs. brought an action in rem against 
defts., ‘‘the owners of the steamship N.’’ 
Defts. counterclaimed, & applied to pltfs. for 
security to answer the counterclaim. Security 
was given, but on plitfs. making a similar 
application defts. refused to give security 
on the ground that the N. was owned by the 
French Govt., & was not subject to arrest :— 
Held: the ct. had no power to order security 
to be given or, in default thereof, to stay 
defts.’ counterclaim.—THe NEprone, [1919] 
P.17; 88L. J. P. 94. 








1082. Add. Annotation :—Refd. The Joannis Vatis 


(No. 2), [1922] P. 213. 


1046. Add. Annotation :—Refd. The Shropshire 


1922), 127 1. T. 487. 


1047a. —— For disposing fairly of cause—For 


saving costs.|—The owners of the steamship 
N., one of two ships found jointly to blame 
in a collision action, limited their liability & 
id the amount into ct. Olaims against the 
md were in due course filed by the owners 

- of the NV. & the owners of the other ship, the 
S., & also by the owners of cargo on the S. 
The same solrs. presented the claims on 
behalf of the owners of both ships. The 
owners of cargo on the S., who were not 
arties to the collision action, then sought 
eave to administer four interrogatories to 
the owners of the §. Nos. 1 & 2 asked 
whether there had been, as between the 
owners of the two ships, a mutual abandon- 
ment of claim or a settlement on other 
terms. No. 3 inquired whether there had 
been any assignment of the claim of the 
owners, master, & crew of the S8.; & No. 4 


Tamed 











sb. Plointif’ resident out off 114.—CAN. 


urisdiction 
—, .}— Where pitf.is resident 
sop orpigm ship Ye Wyherepitt isresident | paRT II. SECT, 10, SUB-SECT. 1.— 
reign ene, security for costs may be A. (a). 


even at an advan stage of 
on & eedg hg the delaying in 


a 


186; 2 W. W. R. 493; 34 B.C. R, enorance of the facts, such exumina- 
on 


- Vol L—Admiralty, Cases 979b—10786.° 


asked. by whom the particular solrs. were 
instructed to present the claim of the owners 
of the S. The registrar allowed Nos. 1 & 2, 
but disallowed Nos. 3 & 4. On appeal by 
both sides :—Held: the first three interro- 
Aas were necessary either for disposing 
airly of the cause or matter or for saving 
coste, within R. S. C., Ord. 31, r. 2, & must be 
allowed. No. 4 was not pressed.—THE 
NEDENES (1924), 41 T. L. R. 2438. 
by master.]|— 
Defts., the Port of ndon Authority, 
arranged with their underwriters that, in all 
cases of claims for collision in which their 
vessels were concerned, the management of 
the claim should be put in the hands of cer- 
tain solrs. Defts. directed that a report on a 
rinted form headed ‘‘ Confidential report for 
e information of the Authority’s solr.” 
should be made by the master of the vessel. 
The report was subsequently passed through 
various departments in defts.’ offices until it 
reached the solr.’s hands. It was then dealt 
with by the solr. in the course of his profes- 
sional conduct. A report was made in these 
circumstances by the master of a vessel 
belonging to defts. in respect of a collision 
with pltfs.’ vessel. Pltfs. claimed to have 
this report produced to them :—Held: the 
report having been obtained for the solr., in 
the sense of aoe poe as materials upon 
which professio advice should be taken 
in proceedings pending or threatened ot 
anticipated, it was privileged from production. 
—THE Hopppr No. 18, [1925] P. 52; 04 
L.J.P.45; 182 L. T. 736; 41 T. L. R. 189 ; 
16 Asp. M. L. C. 478, D. C. 


snes :—Distd. The City of Baroda (1926), 134 L. T. 


efd. Ankin v. London & North Eastern Ry. Co., 


576. 
Tosoin K .B.527. 
1062b. ——— Officers’ reports.)—Pltfs. claimed for 


short delivery of certain parcels of bristles, 
in respect of which they were holders of bills 
of lading, loaded at Shanghai upon defts.’ 
steamship. Defts. denied liability alleging 
that the loss was due to pilferage by an 
organised band of thieves. Defts. had called 
for reports from the first, second, third, & 
fourth officers of the steamer, in order to 
investigate the question of the management 
of the vessel & the conduct of their officers 
in the prevention of theft, which reports 
were in due course obtained through defts.’ 
agents in China. Defts. claimed that these 
reports were privileged from discovery :— 
Held: (1) the reports were not privileged. 
(2) Observations upon the form & contents 
of an affidavit claiming privilege from dis- 
covery for deponent’s documents.—THE CITY 
oF Baropa (1926), 134 L. T. 576; 70 Sol. Jo. 
1044; 17 Asp. M. L. C. 27. 

Refd. Ankin v. London & North Eastern Ry. 


Annotation :-— 
Co., [1930] 1 K. B. 527. 
1078a. Taking evidence on commission—Dis- 


couraged.]—THE Avuausra (1909), 26 T. L. R. 
98. - 


—- 


cannot be read as evidence at the 
trial.—PoINT ANNE QUARRIES v. 8.8. 
M. F. WHALEN (1921). 68 D. L. R. 
637; 20 Exch. O. R. 483.—CAN. 


se. Ezaminationfor discovery—In lieu is 
tnterr W. ordered-—U se PART Ill. SECT. 11, SUB-SECT. 1. 


0 
therefor is unaccoun for, | of.}—-While an examination for dis- sd. Proof of claim—Right to proceed ez 
TRU, wheenos of any prejudice to the oars may be ordered by the judge porte—Order for eale of Ant ae hd 


the delivery of 


by such delay.— | as a matter of ecu venience in place of |. 


or 
AMY TURNER, {1022] V. L. 
ries, eapeci- | 740.—AUS. 

y ia in 


part 


Cases 1112a—1196. 
1112a. Right of reply.}—Allowed in all cases.—THE 
RJUKAN 

-1114e. ——- Damage 


(1866), 14 W. R. 973. 
due to collision.] — In an 
action of damage by collision the onus of 
ania that damage directly flows from 
eft.’s negligence causing the collision is on 
pe & the dicta in The Meliona (1847), 3 
m. Rob. 7, 18; The Pensher (1857), Sw. 
211, & similar cases, to the effect that where 
damage follows a collision the presumption 
is that the damage is the result of the col- 
lision, unless deft. proves the contrary, must 
not be taken as laying down a principle, but 
as having reference only to the particular 
circumstances of those cases, where the 
damage, stranding, so obviously followed on 
the collision that it primd facie was to be 
regarded as a consequence of the negligence 
causing the collision.—THE PaLupiNna, [1925] 
P. 40; 182 L. T. 724; 16 Asp. M. lL. C. 453, 
C. A.; affd. sub nom. S.S. SINGLETON 
ABBEY v. S.S. PALUDINA, [1927] A. C. 16; 

17 Asp. M. L. C. 117, H. L. 

Canadian Pacific Ry. v. Kelvin Shipping 


Annotation :—Refd. 
Oo. (1927), 138 L. T. 369 
1152a. Log of defendants’ vessel—Right of plaintiffs 


to put in—After admission of facts by de- 
fendants.|—Defts. to an action of salvage by 
their defence admitted that all plifs. had 
rendered salvage services & that the allega- 
tions of the facts of such services sct out in 
the respective statements of claim were in 
substance correct, but they denied that the 
various inferences sought to be drawn from 
those facts were accurate or well founded, 
& that their vessel was ever in any real 
danger. They alsu pleaded certain soundings 
which differed from those pleaded by certain 
of pitfs. Plitfs. by their reply joined issue 
upon the defence save in so far as the same 
consisted of admissions :—Held: pltfs. were 
entitled to put in the logs of defts.’ vessel with 
a& view to proving that the ship was in real 
danger, & also a graphic representation of the 
soundings based on sketches in defts.’ log, 
but not to call evidence as to the facts, e.g. 
the displacement of certain tugs.—THE 
Toe (1921), 88 T. L. R. 160; 66 Sol. 
o. 183. 


1152b. Oral evidence dispensed with—Salvage— 


Amount in dispute small—Discretion of 
court.|—In a case where salvage services 


1185a. 


1196. Add. 


ENGLISH AND EMPIRE Dicrst SUPPLEMENT. 


had been requisitioned & the amount in 
dispute was small, by agreement the case was 
tried on the pleadings & statements of the 
witnesses, no oral evidence being called & the 
attendance of the Elder Brethren being dis- 
pensed with :—Held: the course taken was 
a mode of procedure useful to the st 4 da 
world, & one for which the ct. would en- 
deavour to give proper facilities, the power 
of the ct. being, of course, discretionary.— 
Tae River FisHer (1923). 39 T. L. R. 
283. 


1167. Before this case insert * See, further, Evr- 


DENCE, Vol. XXII., p. 94. 
Photographs — Calculation as_ to- 
locality of collision—Absence of expert 
evidence.|—In an action arising out of a 
collision in Sydney harbour between the ships 
C. & St. A., there were in evidence three 
photographs, taken from a third moving ship, 
showing the colliding ships just before, during, 
& after the collision, with the frontage of the 
harbour as background. The point in the 
harbour at) which collision occurred was 
material. The trial judge, basing his judg- 
ment solely upon the other evidence in the 
case, held that the St. A. was to blame. 
The appellate ct. gave the owners of that 
ship leave to adduce upon an appeal by them 
the evidence of three land surveyors based 
upon the pee eee They used the 
alignment of pairs of objects which they 
identified in the backgrounds to fix the 
position of the camera when each photograph 
was taken, & then by reference to the back- 
ground localised the collision. These results 
were shown by a diagram. The appellate ct., 
accepting the result so arrived at, reversed 
the decision of the trial judge, stating, how- 
ever, that apart from the new evidence they 
agreed with it :—Held:; the skill or science 
needed tu produce an accurate result by the 
process adopted was not that of a land 
surveyor, & in the absence of expert evidence 
the reversal of the decision of the trial judge 
was not warranted.—UNITED STATES SHIP- 
PING BOARD v. THE ST. ALBANS, [1931] A. C. 
632; 100 L. J. P. C. 73; 144 L. T. 601; 
47 T. L. R. 245, P. C. 

Annotation: — Refd. Australia 
(Owners) v. Nautilus (Owners), The Australia 
(1926), 95 L. J. P. 145. 





PART III. SECT. 14, SUB-SECT. 3.—A. 

se. Log books—Independent log kep 
by mate.}—Held: not admissible.— 
R.v. THE AINOKO (1894), 4 Exch. C. R. 
195.—CAN. 


sf. Manuscript notes made by master.) 
—In the circumstances rejected as 
evidence as part of the ship’s log. 
—THrE ANDREW KELLY v. THE 
ComMoporE, [1919] 1 W. a ate 
1059; 19 Exch. C. R. 70; 48D. L. R. 
213.—CAN. 


sk. Salvage action—— Attendance of 

d& crew.)—-It is proper to have 

the master & crew before the ct. in an 

action for aalvage.—JOHNSON & Mac- 

KaY v. S.8. CHARLES S. NEFF (1918), 
18 Exch. C. R. 168.—CAN. 


PART III. ace 14, SUB-SECT. 3.— 
» (@). 

sm. Evidence of persons on boom— 
Collision.}—<Action by pltf. to recover 
damages suffered by it by reason of 
deft.’s ship coming into collision with 
one of ita booms of logs:— Held: it 
is next to impossible for one on a 
moving vessel, unless he is in a position 


to see her from stem to stern & at the 
samo time inaintain a complete & 
cohbunanding view of the shore, to 
follow the course, speed or ovolutions 
in the manosuvres of a vessel; & 
pits witnesses being some on the 
00m & some on land overlooking the 
locus of the accident were in a better 
position to follow the course of tho 
vesse] than were those on board the 
kam0.-— VANCOUVER ORIENT EXPORT 
Co., LTp. »o. THR ANGLO-PERUVIAN, 
11931} Ex. C. R. 127.—CAN. 

bn. Lvidence of ravigators—Collision 
—Greater weight than evidence of out- 
siders.]—-ODFJELL A/S v. 8.8. VESUVIO 
& SOCIETA ANONIMA PER L’1NDUSTRIA 
Kk IL COMMEKCIO MARITIMO v. 8.S. 
OLDER, [1930] Ex. C. BR. 207; [1931] 
2 D. L. kh. 34.—CAN. 


PART III. SECT. 14, SUB-SECT. 4.—A. 


1196 iii. -+-Two ships 
collided on a very bad night. The 
collision was caused by the M., which 
was light, dragging her anchors, & 
coming down on the R., whch was 
holding to her moorings. When the 
Af. was dragging ber anchors she had 


30 








steam up but did not use it, by which 
failure she omitted to take a reason- 
able measure which might have 
avoided the accident. In an action 
for damages by the &. against tho 27. 
there wus uncontradicted evidence to 
the effect that the steam had not been 
used because those in charge of the /. 
did not & could not know owing to 
the darkness & the weather that they 
were dragging their anchors. The 
Lord Ordinary, without expressing any 
opinion as to whether he credited that 
evidence or not, accepted an opinion 
expressed by the nautical assessor to 
the effect that it would not have been 
diticult for those en the M. to know 
that they were dra 
—Held; it was for the Lord Ordinary 
& not for the nautical assessor to 
pronounce upon the trustworthiness 
of that evidence, & to say whether 
or not the master of the M. ought to 
have known when his anchor began to 
drag, &, on the ground that the 
evidence did not establish the fault, 
the M. assoilzied.—CAMBO SHIPPING 
Co., LTp. (ROSSETTI (QWNERBS)) v. 
DAMPSKIBSSELSKEABET MaGnus, [1930] 
8.C. 26; 57 Sc. L. R. 59. a 


1198a. ——— ——— Between assessors advising lower 
court & appellate court—Duty of appellate 
court.]—In a case in which there has been a 
difference of opinion between the nautical 
assessors advising the respective cts., the Ct. 
of Appeal is not bound to pay more attention 
to the opinion of its own asscssors than to 
that of those who advised the ct. below. 
The assessors occupy much the same position 
as do skilled witnesses, & if they differ the ct. 
must make its own choice. In every case the 
responsibility is with the ct., which has to 
e up its mind alike on questions of 
nautical skill & on the value of the advice 
given upon them.—AUSTRALIA (OWNERS) v. 
NAUTILUS (OWNERS), THE AUSTRALIA, [1927] 
A. C. 145; 95 L. J. P. 145; 185 L. T. 576; 
42 T. L. R. 614; 32 Com. Cas. 82; 17 Asp. 
M. L. C. 86, H. i: 

Annotations -—Folld. The Tovarisch, [1930] P. 1: The 
Otranto, [1930] P. 110. Refd. Hall v. British Oil & Cake 
Mills (1930), 23 B. W. C. C. 529. 

1198b. J ARTEMISIA 

(OWNERS) v. DOUGLAS (OWNERS) (1925), 
[1927] A. C. 164, H. L. 

Annotaiion :—Consd. Ertan (Owners) v. Nautilus (Cargo 
Owners), ([1927] A. O. 145. 

1198¢, —— —— ——— ——_-.] —We are the judges, 

& we are to regard the gentlemen who assist 
us, & the gentlemen who assisted the judge 
below, as witnesses, & we are to form our 
opinion, as judges, on the combined evidence 
of the four witnesses, & not take the view 
that because the two witnesses whom we see 
contradict the two witnesses whom we have 
not seen; we should follow the witnesses 
whom we see rather than the witnesses whom 
we do not see (Scrutron, L.J.).—THE 
TOVARISCH, [1930] P. 1; 99 I. J. P. 28; 

142 L. T. 372; 46 T. L. R. 125; 18 Asp. 
M. L. C. 58, C. A. ; Scie on other grounds, 
[1931] A. C. 121, H. L 


1198d. -}-My duty is to 
exercise my own judgment, paying due regard 
to the advice given by the Elder Brethren in 
the ct. below as well as to that given to us by 
our assessors (LAWRENCE,  L.J.).—THE 
OTRANTO, [1930] P. 110; 99 L. J. P. 82; 
142 L. T. 544, C. A. 3 reved. on other grounds, 
170 L. T. Jo. 514, H. L. 


—aee==S OO eel ere eee 











Annotation : 


Vol. L—Admiralty. Cases 1198a—1280a. 


(Owners) v. Nautilus (Owners), The Australia 
(1926), 95 L. J. P. 145. 


1200a. Presence of — Dispensed with — Salvage 
action — Amount in dispute small.] — THE 
~ River Fisiugr, No. 1152b, ante. 


1201. Add. Annotation : — Refd. Australia 
oe v. Nautilus (Owners), [1927] A. C. 
1204. Add. Annotation :—Refd. Australia (Owners) 
v. Nautilus (Owners), The Australia (1926), 95 
L. J. P. 146. 
1206. Add. Annotation :—Refd. Australia (Owners) 
v. Nautilus eee The Australia (1926), 
95 L. J. P. 
Add. ee s—As to (2) 
Disperser, {1920} P. 228. 
1237a. —— Action against two separate partles— 
One party only held to blame—Costs of 
plaintiff.;—-(1) A pltf. who, being in reason- 
able doubt as to which of two parties has been 
negligent, sues both parties & fails against 
one, is entitled to add the costs which he has 
to pay to the successful deft. to his costs 
against the unsuccessful deft., notwithstand- 
ing that the unsuccessful deft. has not put 
the blame upon tle other. But if he brings 
separate actions, unless he acts reasonably 
in so doing, he will not be allowed the costs 
of two actions. (2) Similarly, if one of defts. 
xets up a counterclaim against pltf. & the 
other deft. & fails against pltf., he is entitled 
to recover from deft. against whom he 
succeeds the costs which he has to pay pltf.— 
THE SVEIN JARL (1923), 129 L. T. 255; 16 
Asp. M. L. C. 159. 

Annotation :—Distd. The W. H. Randall, [1928] P. 41. 

1237b. ——— ~}-—-THe THAMEs IIT. 
& Tut K. 3. S. (1928), 166 L. T. Jo. 52. 

1258. Add. Annotation :—Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1261. Add. Annotation :—Refd. Ite Letters Patent 
No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 
53. 

1262. For ‘‘ see S. C. No. 1266, post,’’ read ‘‘ sce 
S. C. No. 181, ante.”’ 

1277. Add. Citation :—sub nom. THE COMMODORE, 
Ps Hee. & Ad. 175, n 

—— J—THE INNISFAIL, THE SECRET 


1224, Refd. The 





ee 








1199. Add. — Consd. 


1201 iii. .}~Held: evidence of 
experiments with water in a lock 
without any steamer being in it was 





of the nature of expert. evidence, & 
as the ct. had the assistance of a 
nautical assessor to advise upon any 
matters requiring nautical or other 
professional knowledge, such expert 
evidence was inadmissible.—FRASER 
vw. S.S. Azrec (1920), 20 Exch. C. R. 
39.—CAN. 


1201 iv. -——.]}—-In Admlty. cases 
where the ot. ‘has the assistance of 
nautical assessore, evidence involving 
questions of nautica] skill & experience 
is not admissible.—Paciric STEAM 
’ NAVIGATION Co. (BOGOTA Ores) ve v. 
ANGLO NEWFOUNDLAND DEVELOPM 
are LTD. ar We ria ee 11923) 

g.¢. 526; 60 Sc. L. R. 333.—S8SCOT. 

sl. Duty of judge to keep note of 
tons y ab nidton to & answers 
nautical assessor—N autical Assessors 
(Scotland) Act, 1894 (c. 40), 8. 3.}+—S.S. 
RowaN v. 8.8. CLAN MALCOLM, [1923] 
8. C. 317.—SCOT. 


PART III. SECT. 16, SUB-SECT. 1. 
1239 ii, ———_- ——- ——_.]}_-A maater 


given |) & 


Australia 


suing for wages & disbursements is 
bound to furnish accounts before 

ng his action, otherwise he will 
not be , entitled to ee costs. — BURKE v. 
THE AMLA (1929), 4 1). L. It. 873; 
Icex. C. R. 194.—CAN. 


bi. -———~ en AND TRUNE PACIFIC 
Coast 8.8. Co. v. THE B.B, (1914), 17 
D. L. R. 757; 15 Exch. C. R. 389; 6 
W. W. R. 711.—CAN. 


sm. Eapenses of bail bond—Not re- 
coverable as costs.)—The expense of 
procuring a bail bond incurred by an 
arrestee order to liberate his ship, 
which had been arrested as a pre- 
liminary to an unsuccessful action 
in rem, cannot be charged against the 
opposite party, such expense not being 
part of the expenses of process.— 
eee WiLson LINE, LTD. v. 
Nor RN LIGHTHOUSES COMBS. 
1930). 58 Sc. L. R. 29.—SCOT. 

sn. dwarded to salvora.)—- Where 
salvors of a ship arrested her as an initi- 
atory step in an action in rem to recover 
the salvage due, they were allowed to 
recover the expenses of arresting the 
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971870), 85 L. T. 819; 3 Asp. M. L. ©. 337. 


ship from her owners.—HATTON v,. 
AKT. DURBAN HANSEN, [1919] S. C. 
ree 56 Sc. L. R. 100.—SCOT. 


. Fees of appraiser acting as mar- 

shal’ 3 substitute—Special arrangement.) 
——THE PASCHENA wv. THE GRIFF (1925), 
36 B veh R. 30.—CAN. 


sb. Possession iP ag alocsae in 
poreestce under several warrants. )— 
here a marsbal is in possession of 
a peo simultaneously under warrants 
in different actions, more than 
one set of possession fees ieee nee be 
allowed.—SIMBACK v. THE SaGa, 
CARLSSON v. THE SaGa (1899),6 B.C. R. 
522.—CAN. 


PART III. SECT. 16, SUB-SECT.4.—A. 


1279 i. Inevitable accitdent—Coaste fol- 
low event.}—The rule as to costs is the 
same in the Exchequer Ct. of Canada in 
Admity. as it is in the Admity. Div. 
of the High Ct. in England, costs 
follow the event, even in cases of 
inevitable accident, where no special 
circumstances a a sad tae) arture from 
such rule.—TBE JESS AC vw. THE 
ah LIon, [1919] @ PW. W. R. 411.— 


Cases 128814922. Encuse anp Empire Dicust SUPPLEMENT. 


1888. Add. Annotation :—Refd. The Modica, [1926] 


1284. Add. Annotation :—Consd. The Modica; 
[1926] P. 72. 


12848. —— .] ~ Although it has 
been the practice since the above Act to 

__...--nake no order as to coste in collision cases 
in which both vessels have been held to 
blame in unequal degrees, the ct. must be 
guided by the circumstances in each case. In 
&@ proper case it will feel itself at liberty to 
give to the party which is held to blame in 
the smaller degree such a proportion of that 
party’s costs as on tbe particular facts 
ea just.—THE Mopica, [1926] P. 72; 
95 L. J. P. 100; 185 L. T. 61; 17 Asp. 
M. L. C. 30. 

Annotation :—Refd. The Young Sid, [1929] P. 109. 


1284b,. ———- ——- ———_ ———_..]—Where defts. were 
three-fourths to blame ltfs. one-fourth to 
blame, the ct. ordered defts. to pay one-half 
of pltfs.’ costs —THE RoserRt KO®PPEN, 
{1926] P. 81, n. 

Annotation :-—Refd. The Modica, [1926] P. 72. 


1286. Add. Annotation :—Refd. The Modica, [1926] 
P; 72. 











1286a. Neither to blame—Delay in commencing 
proceedings—Costs of claim to defendants— 
Costs of counterclaim to erro iene bag 
& defts.’ vessels, navigating without lights in 
accordance with Admlty. directions, came 
into collision & both received damage. The 
ct. held that there was no negligence on the 
part of either vessel, & gave judgment for 
defts. on the claim & for pltfs. on the counter- 
claim. On the question of costa :—Held: as 
nearly eighteen months had elapsed before 
pltfis. commenced proceedings, during which 
time defts. had taken no steps to recover 
their damages from pltfs., it appeared that 
there would have been no litigation if pltfs. 
had not issued their writ, &, therefore, there 
must be judgment for defts. on the claim with 
costs, & for pltfs. with costs on the counter- 
claim, & not, as contended by pltfs., no 


costs on either side.—THE CarpiIvr HALL, ° 


[1918}) P. 66; 87 L. J. P. 118; 119 L. T. 
156; 14 Asp. M. L. O. 328. 


1297a. ——- ——_.] — THE Hopper No. 21, [1903] 
W.N. 114. 
1208a. —— -—— Unsuccessful counterclaim.]— 


THwp SVEIN JARL, No. 1237a, ante. 


1298b. Costs of separate issues.J—In an action 
for damage by collision, in which defts. filed 
a defence & counterclaim, the question of 
negligence was first tried, & was decided 
against defts. Subsequently the question 





whether pltfs. had suffered any damage by 

reason of the collision was determined in 

favour of defts., for whom judgment was 
entered on the claim, judgment being entered 
for pltfs. on the counterclaim :—Held : 
although defts. were entitled to the general 
costs of the action, pltfs. must have the costs 
relating to the question of negligence, & the 
costa, if any, occasioned by the unsuccessful 
ee ADAMS (1919), 88 L. J. P. 


1299. pan Annotation :—Refd. The Modica, [1926] 


1300a. S. P. THE ELBANOR & Nanoy (1887), 5 
L. T. 241. 


1304a. S.P. Tom ArGo v. THE Eyma Heyn (1856), 
6 L. T. 122. 


1309. Add. Annotation :—Refd. The Modica, [1926] 


1351a. ———- Judgment for less than amount of 
offer refused by salvors.|\—THr HEDWIG 
(1853), 1 Bec. & Ad. 19; 164 BE. R. 11; 
sub nom. THE Hapwie, 17 Jur. 977. 


1405a. ——— Expert evidence.)|——-On a 
reference to assess the damage sing out 
of a collision the registrar & merchants aro 
not bound to accept the opinions of experts, 
even though they be all one way, but are 
entitled to test those opinions by their own 
experience & bring their own judgment to 
bear upon the evidence.—THE STEADFAST 
(1922), 39 T. L. R. 96. 


1406a. Reasons should be stated.}—(1) In cases 
of collisions in which foreign ships are 
involved, the report of the registrar should 
state the reasons which have actuated the 
tribunal in allowing or disallowing large 
amounts, in order that the foreign interests 
concerned may appreciate what has been done. 
(2) The registrar & merchants are in very 
much the same position as a jury except that 
they give their reasons. So far as their 
reasons involve legal considerations they can 
be questioned. So far as they are findings 
of fact it takes a strong case to disturb them, 
but where it is clear that they have made 
mistakes or that the evidence does not 
support their conclusions, the ct. has always 
retained the power to alter their report, 
& it is obviously right that the ct. should 
maintain such a control (Scrurron, L.J.).— 
THE St. CHARLES (1927), 188 L. T. 456; 17 
Asp. M. L. C. 399, C. A. 








| 1418. Add. Annotation :—Refd. The Kingsway, 


[1918] P. $44. 
14228. ——— ——.]—TueE St. CHARLES, No. 1406a, 
a ° 


ultimately obtained decree for £4,800 
as sal Bee 


1263 iii. ——-$ ——-.}—-Where two | claim.}—In a suit claiming remunera- 
vessels came into collision & both | tion for salvage services rendered, the vage, with modified expen 
vessels were held to blame, no costes | claim was excessive & the case was such |. against defenders, but they were found 
were ted to either P hrs vy. | a8 to warrant a small award only.';} Hable in the expense curred by 
THE YLLSHIRE, [1922] St. R. Qd. | The ct. made an award of &85 defenders in obtaining security in 
186.—AUS. favour of pitfs., & ordered defts. to | excess of £28,000 :—Held: the arresters 

1288 iv. ——,}—~—Where the ct. - Dey ene costs of the suit. On a| were right! found liable for the 
found that both parties were to | subsequent a  segackonto for directions, | expense of obtaining security in excess 
bear his own costa.-——B. W. B. Naviaa- & to make a special order for coste.— (1922) 8. 0. 85.—8COT. 
TION Co. v. THE KILTUIsH, BARNET | STUART v. COLUMBIA RIVER (1921), af. Costs of arrest.}—Where salvors of 
LicntsraGh Co. v. Tue KiLruisa | 218. R. N.S. W. 674.—AUB. a ship arrested her as ap initiatory step 
Ts » 67 D. L. R. 585: [1922) 2 1323 ili, ——_-  ——, vors ar- | in an action in rem to recover the 

. W. R. 959.—OAN. rested a ehip against w Foyt Beg salvage (ive, they were od A 

claiming ting to recover the expenses of arresting 

PART IIL sen ae SUB-SECT. 5.— | & the retueed 10. tolanes the ‘ship ship from her ownera.—HaTron : 


18221. General costs — Excessive | extent of 


y 
except upon obtaining security te the 
£87,500. The arresters 


le : @. 
AKT. DURBAN HANSEN, [1919] 8. C. 
154; 56 So. L. BR. 100 -B00T., 
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1428. Add. Cilations :—Brown. 
34 L. J. P. M. & A. 118; 
Mar. L. C. 221. 

Add. Annotations :—Consd. The Thuringia 
(1871), 41 L. J. Adm. 20. Refd. The Ree 
weve (1918] P. 344; Canadian Pacific Ry. 

vin Shipping Co. (1927), 188 L. T. 368. 


1488. Add. Annotations :—Refd. The Kingsway, 
[1918] P. 844 ; Re Mersey Docks & Admiralty 
Comrs., [1920] 3 K. B. 223; Admiralty 
Comrs. v. S.8S. Valeria, [1922] P) A. C. 242; 
Admiralty Comrasa. v SS. Chekiang, [1926] 
A. C. 637; Admiralty Comrs. v. 8.8. Susque- 
hanna, [1926] A. C. 655. 

1439. Cilation :-—For ‘ (1916) A. C. 38,’’ read 
** (1917) A. C. 38.” 

1447. Add. Annotation :—Apld. The Young Sid, 
[1929] P. 190. 

1452. Add. Annotation :---As to (]) Refd. Mersey 
a & Harbour Board v. Hay, [1923] A. C 

1471. Add. Annotation :—Refd. The Young Sid, 

[1929] P. 190. 

Add. Annotaiion :—Refd. The Glenfinlas, 

[1918} P. 363, n. 

1482. Add. Annotation :— Refd. 
(1920), 90 L. J. P. 126. 


1483a. .J}—While on hire by the Admlty. a 
steam trawler was sunk through a collision 
with the R. The value of the trawler was 
agreed between the parties, but the Admity. 
claimed, as bailees in possession, to recover 
as part of their damages interest from the 
date of the loss. The owners ot the Kk. 
contended that interest was only payable 
from the date when the Admlty. paid the 
value of the trawler to her owners :—Held : 
under the Admlty. rule a bailee in possession 
was entitled to recover from a wrongdoer 
a complete equivalent of the chattel de- 
teriorated or lost, namely, its value at the 
time of the deterioration or loss, with interest 
from that date; but, inasmuch as there was 
an agreement between the parties that defts. 
should pay what the Admlty. had to pay to 
the owners of the trawler, interest on that 
payment only ran from the date of payment. 
—THE ROSALIND (1920), 90 L. J. P. 126; 37 
T. L. R. 116. 

1484. Add. Annotation :—Roefd. The Juannis Vatis 

* (No. 2), [1922] P. 213. 

1489a. —— Claim by foreign Government.]— 
(1) By Finuish law 24 per cent. of the sale 
price of a Finnish vessel sold out of Finnish 
nationality is taken by the Finnish Govt. : 
Held: the Finnish Govt. had no claim apon 
the proceeds of sale of a Finnish ship sold by 


& Lush. 436; 
12 L. T. 619; 2 


1478. 


The Rosalind 
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the marshal under the powers of the ct. in a 
default action in rem. 

(2) A party moving for payment out in a 
default action in rem must give notice to all 
persons who have intervened or entered 
caveats, & if persons wish to resist an applica- 
tion for payment out they must intervene 
or enter caveats, otherwise they are not 
entitled to be heard.—THr Eva, [1921] P. 
454; 91 L. J. P. 17; #126 L. T. 223; 37 
T. L. R. 920; 15 Asp. M. L. C. 424. 


1492. Add. Annotation :—Generully, Refd. The 
Stream Fisher, [1927] P. 73. 


1492a. ——- After postponement—Decrease in 
value of ship—Liability of intervener causing 
postponement to give further security.] — In 
& untge. action in rem pltfs., mtgees., in Jan., 
1925, recovered Judgment by default con- 
demning the ship & ordering her snle bv the 
marsha]. Thereupon certain charterers, to 
whom the mtgors. had chartered the ship for 
a term of years, intervened, claiming a de- 
claration that the charterparty was binding 
on the mtgees.; & by an order of Mar. 8 the 
sale of the ship stood over pending the trial 
of the issue, upon the interveners giving 
security in an amount satisfactory to the 
registrar for loss arising from delay & any 
loss on sale due to:a fall in shipping values. 
On July 15 the ct. gave judgment that pltfs. 
were not bound by the charterparty, that 
they were entitled to the judgment they had 
obtained, & that the costa of & occasioned 
by the intervention should be paid by the 
interveners. On Oct. 14 the ship was sold by 
the marshal for £20.000 less than she had 
been valued at nine months previously. 
Pitis. took out a summons for further 
security :—Held: although judgment had 
been given against the intervoners & they 
were not appealing against that decision, the 
matter was still at large, as they were con- 
testing pltfs.’ claims before the registrar, & 
the interveners could be ordered to give 
further security in respect of possible loss of 
capital & interest & for the marshal’s ex- 
penses; the case must be referred to the 
registrar to find what amount should be 
given & what was the amount of pitfs.’ 
damages under each head.—THR LoRD 
StraTucona (No. 2), [1926] P. 18; 95 L. J. P. 
168; 134L. 7.511; 17 Asp. M. LC. 24. 


1493. Add. Annotations :—Consd. The Kronprinz 
Olav, [1921] P. 52. Refd. Mersey Gocks & 
Harbour Board v. Hay, [1923] A. C. 345. 

1493a. - Unascertained Liability—Right of court 
to delay distribution.)—THE KRONPRINZ 
OLAV, No. 155la, post. 








rk done— From dateofrendering 


The marshal, though not licensed as 
an auctioneer, ls entitled to a double 


PART III. sds ve SUB-SECT. 2.— 
e Cc e 


1437 i. Correction of report—Regis- 
trar proceeding on wrong eile J—~ 
CANADIAN VICKERS Co., LT THE 
SUSQUEHANNA (1919), 18 Exch. Cc. R. 
210: 44D. L. R. 716.—CAN. 


PART III. SECT. 18, SUB-SECT. 2. 
14801. Awarded from date of lnas.}— 
Interest in Admity. cases wil] be cal- 
culated on the damages allowed from 
the date of the collision; & on pay- 
ments made in respect of wages, & 
payments made by reason of the 
colon: from the dates of such pay- 
ment: as DREDGING Co. wv 
NAVIGATION Co. (ONT. eM 
Nout Exch. © R. 103.—CAN. 


J.8. 








bill. } asd the Admity. Ct., in an action 
to recover for work done & material 
supplied, the ct. will allow interest 
from the time of rendering of the bill 
after completion, in the absence of 
leva! excuse for ae gs faa 
WINSLOW MARINE HIP- 
BULING Co. v. THE PACIFICO, [1924] 
ere R. lage Ga aa Bh Exch. C. R. 90 ; 
: hy. 0. R.13 on 
peels fis a. rie *PAcIFION v. 
WINSLOW MARINE Railway & ai 
roy raga Co., (1925) 2D. L. R. 162. 


PART Ii. SECT. 18, SUB-SECT. 3 


st. Sale of ship-—By marsha Na 
licensed as uuctioneer— Right to fees. }— 
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foe on the gross procceds in selling a 
veasel at auction es! order of ct.— 
HERNANDEZ v. THE BAMFIEKLD (1921), 
21 Exch. C. R. 166; 30 B.C R. 161; 
(1921) 8 W. W. Rt 69.—CAN, 


PART Il]. SECT. 18, SUB-SECT. 4. 


1495 iv. —— Cluim by assignee of 
foreign shipowner.}—After sale of a 
shlp & payment of all costs & charges 
there remained In OE. a@ balance to the 
credit of the ship. On an application 
for payment out by a resident of Van- 
couver, who claimed to be the assignee 
of the reputed owner who liv in 
wpe iar :—Held: the application 
should be adjourned & published in 


2 
é 


Cases 1496-15800. Enauish ann Evpme Dioner SUPPLEMENT. 


1406. Add. Annotation :—Consd. The Stream Fisher, 
[1927] P. 78. 


1497a. —— Motion for payment in default action 
—Necessity for notice.)—THr Eva, No. 1489a, 


ante. 

1497b. ——— Damage to ship whilst under arrest— 
Payment of damages into court—Cross-claim 
for damages for breach of charterparty.|/— 
A. vessel whilst under arrest in a necessaries 
action was damaged by the negligent naviga- 
tion of another vessel belonging to a party 
who had recovered judgment for damages for 
breach of charterparty in an action in the 
county ct. Liability for the damage to the 
extent of £21 12s. was admitted. On a 
motion by pltfs. in the necessaries action. for 
payment out of the proceeds, the owners of 
the vessel which had caused the damage 
claimed to deduct £21 128. by way of set-off 
for such damage from their claim in respect 
of the judgment recovered in the county ct.: 
—Held: claimants could not credit them- 
selves with £21 12s., but must pay that sum 
into the fund in ct.—THE Maaar©e A. (1923), 
155 L. T. Jo. 191. 

1497c. ——— Priorities—Several collisions.|—-Where 
there has been more than one collision with 
the same vessel the maritime liens arising 
thereout, apart from laches, rank pari passu 
& not in the order of the dates of the re- 
spective collisions—THE STREAM FISHER, 
[1927] P. 73; 96L. J. P. 29; 186 L. T. 189; 
17 Asp. M. L. ©. 159. : 
Maritime liens generally, see SHIPPING. 

1499. Add. Annotations :—As to (2) Refd. The 
Joannis Vatis (No. 2), [1922] P. 213; 
The Point Breeze, [1928] P. 135. 


1500. Add. Annotations :—As to (2) Refd. The 
Joannis Vatis (No. 2), [1922] P. 2138; 
The Point Breeze, [1928] P. 135. 


1501. Add. Annotation :—Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1502. Add. Annotation :—Refd. The Joannis Vatis 
(No. 2), [1922] P. 218. 


1504. Add. Annotations :—N.F. The Volant (1842) 
1 Wm. Rob. 383. Consd. The Mary Caroline 
(1848), 6 Notes of Cases, 586. Refd. The 
Mellona (1848), 3 Wm. Rob. 16; The 
Benares (1850), 14 Jur. 581; The Milan 
(1861), 5 L. T. 590. 

1505. Add. Annotation :—Refd. The Point Breeze, 
[1928] P. 135, 

1507. Add. Annotation :—-Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1508. Add. Annotation :—Refd. The Joannis Vatis 
(No. 2), [1922] P. 218. 

1519a. Expenses of witnesses—Though not called.} 
—Where a charge for the attendance of suc 


a witness was allowed, because co in 


advising on evidence thought that the witness: 


was necessary :—Held: that was a dangerous 
ground on which to proceed, & one upon 
which an allowance’ or disallowance ought 
not to be founded.—_THge Lorp STRATHCONA 
(No. 3), [1926] W. N. 270, ©. A. 


1520a. ——— Measure of compensation.]—While 
it has always been the practice, owing to the 


Victoria & Vancouver by notice & | THE SpEmDWay (1925), 35 B.C. R. 


ip ha heetero pe for one month, the notice | 319.— 


to be in the registry served 
upon Pihe collector of customs & 
the American Consu! at Vancouver.— 


nature of their calling, to allow seafaring 
witnesses to be detained on shore to give 
evidence, & to allow them reasonable com- 
sear tor for their detention, it is a question 
or the taxing master whether a party who 
seeks to charge his opponent with the cost 
of detaining an expensive witness has acted 
reasonably in incurring the expense or 
whether he ought not to have examined the 
witness on commission. 

A taxing master should bear in mind that 
a witness duly summoned is bound to attend, 
& the witness is not entitled to receive, as 
the measure of his compensation, the exact 
sum he may prove he has lost by reason of 
the detention. He is, however, entitled to 
some compensation, & not merely to the 
conduct money given him with his subpena ; 
& the wages he is earning may afford an im- 
portant indication of what is fair compensa- 
tion. But although this is correct in the 
case of seamen, as regards captains & other 
officers, as in the case of rofessional 
witnesses, their earnings cannot be taken as 
a fair criterion on which to base the allow- 
ance. —THE Isis VI, {1921] P. 255; 90 
L. J. P. 289; 125 L. T. 878; 37 T. L. R. 
557; 65 Sol. Jo. 514; 15 Asp. M. L. OC. 
237, C. A. 

Annotation :—Expld. The Ibis VI (No. 2), [1922] P. 4. 


1520b. -}+~The mate of pltfs.’ fishing 
vessel, through being detained ashore for 
twenty-five days to give evidence at the trial 
of a collision action, was prevented from 
sailing on a voyage on which he would have 
earned £280 as his share of the catch. Pltfs., 
who were successful in the action, paid the 
witness the £280, &, on taxation, the assistant- 
registrar allowed the item in pltfs.’ bill of 
costs as chargeable against defts. Defts. 
appealed, & the matter ultimately went to 
the Ct. of Appeal, which laid down certain 
guiding principles as to allowances to wit- 
nesses & sent the case back for reassessment. 
On reconsideration the assistant-registrar 
allowed the sum of £250, & defts. again 
appealed :—Held : the assistant-registrar had 
propery applied the directions given by 
RD STERNDALE, M.R., in which War- 
RINGTON, L.J., concurred, namely, that the 
amount to be awarded should be ‘the 
reasonable compensation to a person of the 
class of the witness, taking into accourt all 
the circumstances & considering the wages 
which the witness was earning about the time 
of detention not as an absolute measure, but 
an. eer indication & guide of what is 
fair. The fact that all persons are under an 
obligation to give evidence when called upon 
should also not be ignored.’”’ The appeal 
therefore failed.—TuHEeE Isis VI (No. 2), 
[1922] P.4; 91L. J. P. 44; 126 L. T. 256; 
38 T. L. R. 55; 15 Asp. M. L. C. 427. 


1520c. Substitute for witness.]|—The expenses of a 
substitute to join a vessel from which a 
witness is necessarily taken are not allowable 
on taxation as a matter of course.—THE 
MassILiA, [1926] P. 180; 95 L. J. P. 109; 
185 L. T. 671; 42 T. L. R. 651; 17 Asp. 
M. L. C. 109 








of ted geet PasSOHENA v. THE GRIFF, 
(1927] 2 D. L. R. 767; [1927] Exch. 
Cc. R. of fasat re W. W. R. 515; 38 
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1531a. Costs of obtaining statements from inde- 

_ ‘pendent witnesses—Discontinuance of action. 
—In a collision action, before pltfs. had file 
their preliminary act or statement of claim, 
defts. took statements from independent 
witnesses on other vessels. Pltfs. shortly 
afterwards discontinued the action. On the 
taxation of defts.’ bill of costs the assistant 
registrar disallowed the costs of obtaining 
these statements, on the ground that there 
was ‘‘a well-settled principle of taxation 
that a party is only entitled as against his 
alt agente to incur such costs or expenses as 

ill enable him to conduct his case at the 
stage which the proceedings have reached, & 
not incur expenses in anticipation of matter, 
which, as everits turn out, never arise’ :— 
Held: R.S8. O., Ord. 65, r. 27 (29), was not 
limited in the way stated by the assistant 
registrar; if solrs. could compel the dis- 
continuance of an action by collecting the 
necessary evidence, they were entitled to do 
so, & the costs in question were not 
prematurely incurred, & defts. were entitled 
to recover them from pltfs. on taxation.— 
THe CHANNEL QUEEN, [1928] P. 157; 97 
L. J. P.97; 189 L. T. 336; 447. L. R. 505; 
17 Asp. M. L. C. 484. 


1521b. Fee of average adjusters —- Numerous 
claims.J—On a reference to assess damages 
arising out of a collision, the claims of cargo 
owners against the fund paid into ct. by the 
owners of the wrongdoing ship, who had 
limited their liability, were presented to the 
registrar in the form of an average statement. 
On taxation, a fee of £1,000 was allowed to 
the average adjusters in respect of the pre- 
paration of the claims. On a summons to 
review this item :—Held: where, as in the 
present case, there were a number of claims 
to be dealt with, an &verage statement was a 
method of proof to which there was no 
objection in principle, involving as it did less 
expense than would be incurred in the pre- 
paration of many affidavits or in calling a 
number of witnesses from overseas; it was 
irrevelant that the claimants had employed 
the same adjusters to prepare their claims in 
general average against underwriters; & 
the fee of £1,000 was rightly allowed.—THE 
NORMANSTAR, [1929] P. 283; 98 L. J. P. 
152; 141 L. T. 463; 45 T. L. R. 554; 18 
Asp. M. L. C. 53. 


1526. Add. Annotation :—Expld. The Ibis VI, 
[1921] P. 255. 


1527. Add. Annotation :—Expld. The Ibis VI, 
[1921] P. 256. 


1536a. ——— ‘‘ To persons claiming to have sus- 
tained da °°. Ap ce at trial— 
Right to be he —In an action of limita- 
tion of liability pltfs., the owners of the steam 
tug H., addressed their writ in the usual 
manner: ‘“ To the owners of the steamship 
D. & all other persons claiming to have sus- 
tained damage by reason of the collision 
or collisions between the H. & her tow & the 
D. on the morning of Jan. 2, 1921.” Notice 
of the action was inserted in the press. At 
the trial the owners of the steamship 7’., who 

_ claimed to have sustained damage by reason 


1 rate of interest 
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- Merchant Shipping Act. 
sx. Rate of interest.}—In the absence | apply, the practice 
op te Teh te Bie governing the it Wiegand wast 


in 
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of the collision or collisions between the H. 
& her tow & the D., appeared by counsel & 
claimed to be heard. The owners of the 7. 
had commenced an action against pltfs., but 
had taken no step other than appearance at 
the trial in the limitation suit :—Held: the 
writ made the owners of the 7'. parties to the 
action, & was served upon them by insertion 
in the press.—Cory LIGHTERAGE, LTp. v. 
DALTON (OWNERS), THE HARLOW (1922), 153 
L. T. Jo. 121. 


1588. Add. Citation :—4 Asp. M. L. C. 27, n. 

rt Annotation :—Refd. The Vigilant, (1921 ] 
. 812. 

1541a. ——- —— Waiver of.|—In an action of 
limitation of liability under M. S. Act, 1894 
(c. 60), s. 503, pltfs. did not file the usual 
affidavit verifying their statement of claim. 
The owners & crew of the vessel injured in 
the collision, in respect of which judgment 
had been given against pltfs. in the previous 
action, & some cargo owners appeared by 
counsel at the trial & consented to a decree 
of limitation :—Held: a decree might be 
granted without requiring pltf. to file the 
usual affidavit—THE CoImBRA (1923), 130 
L. T. 512; 16 Asp. M. L. C. 288. 


1544. Add. Annolation :—As to (2) Refd. Mersey 
Docks & Harbour Board v. Hay, [1923] 
A. C. 345. 
1547. Add. Annotation :—As to (2) Refd. Mersey 
- Docks & Harbour Board v. Hay, [1923] 
A. C. 345. 
1548. Add. Annotation :—As to (2) Consd. The 
Coaster (1922), 91 L. J. P. 145. 


1548a. —— ——.]—Pltf. in an action of 
limitation of liability, who has paid _ to 
claimants a sum in satisfaction of a liability 
arising out of the collision, is under M. S. 
Act, 1804 (c. 60), s. 503, entitled, in respect 
of such payment, to share ratably with other 
claimants in the distribution of the limitation 
fund, even though such payment has been 
enforced by action in a _ foreign ct.—TuE 
Coaster (1922), 91 L. J. P. 145; 127 L. T. 
168; 38 T. L. R. 511; 15 Asp. M. L. O. 560. 


1551a. ——— Unascertained lHabflity— Right of 
plaintiffs in limitation suit to claim against 
fund.}—In Feb. 1917, two Norwegian 
vessels, the C. & the O., came into collision 
& the C. sank. In Mar. 1917, the owners of 
the cargo laden on board the C. began an 
action against the owners of the Q. in the 
Admlty. Ct. The action was heard in May, 
1919, when both vessels were pronounced to 
blame, & accordingly it was adjudged that 
pltfs. were entitled to receive a moiety of 
the amount of their damage from defts. 
Thereupon defts., the owners of the O., com- 
menced a limitation action against the 
owners of the C., the owners ‘of her cargo, & 
all persons claiming to have received damage 
by reason of the collision. This action was 
heard in Feb. 1920, when a decree was pro- 
nounced limiting the liability of the owners 
of the O. to 88 per ton on the registered 
tonnage of the O. calculated in accordance 
with it. S. Act, 1894 (c. 60). The decree 
provided that all claims were to be brought 
in within three months & that claims not so 











cases to which 
1894, 8. $03, 


MILLIMUMUL (1929), 30 5. It. N.S. W. 
Wi WwW. N. j 
of the Admlty. Ct 


461; 47 N. 8. 70, 191..— 
AUS. 


be followed.——TnHrz 
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brought in would be excluded from sharing 
in the limitation fund. Claims were filed 
by the owners of the cargo on the C., but 
although the owners of the C. entered an 
appearance they took no further steps in the 
limitation proceedings. Meanwhile, however, 
in Feb. 1919, the owners of the C. had com- 
menced an action in Norway against the 
owners of the O. & in June, 1920, when the 
reference was held in the limitation proceed- 

& the registrar made his report, the 
trial of the Norwegian action was still pend- 
ing. The owners of the O. accordingly took 
out a summons asking that the report be 
not confirmed & that they might have leave 
to file a claim against the fund in respect of 
any liability they might incur under the 
Norwegian proceedings. The judge declined 
to postpone the distribution of the fund & 
dismissed the summons. Pltfs., the owners 
of the O., appealed :— Held: (1) pltfs. had 
no absolute right under the limitation sects. 
of M. S. Act, 1894 (c. 60), to have the dis- 
tribution of the fund stayed & to bring 
forward a claim when ascertained; (2) 
limitation proceedings do not contemplate 
claims by plitfs., & the owners of the O. could 
not file a claim against the fund in their own 
right ; (3) had an application been made in 
proper form tbe ct. would have had a dis- 
cretion to extend the time before distributing 
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the fund, in order to allow pltfs. to ascertain 
their liability under the pending Norwegian 
judgment & to apply to the ct. to adjust 
the distribution of the fund so that pitfs. 
might obtain credit for the amount payable 
under the Norwegian judgment; but, hav- 
ing regard to the lapse of time & to the 
fact that limitation proceedings contemplate 
that claims shall be brought in promptly & 
the distribution of the fund not be unreason- 
ably delayed, the ct. had rightly exercised 
its discretion in refusing to postpone the 
distribution of the fund.—Tsm® KRONPRINZ 
Otay, (1921] P. 62; 90 L. J. P. 398; 125 
L. T. 684; 15 Asp. M. L. C. 312, C. A. 

ps Sucre Hi Fea to (3) Consd. The Coaster (1922), 91 


1553a. ———-.]—-The usual rule by which the 
successful plt{[s. in a limitation suit are 
required to pay the costs should not be 
departed from, notwithstanding that the 
litigation has been much more expensive 
than is usual in limitation actions by reason 
of the issues raised by defts. Nor ought plitfs. 
to recover their costs of giving bail in &xcess 
of the amount of their statutory liability.— 
CHARLOTTE (OWNERS) v. THEORY (LATE) 
etal THE CHARLOTTE (1921), 153 
. T. Jo. 69. 


1553b. S. P. Tue KaruHLEEen (1925), [1927] P. 
63, n.; 69 Sol. Jo. 574. 





Part IV.—Appeals. 


1581. Cilations :—For ‘‘ (1878) " read ‘ (1877).’” 
1596. For ‘‘No appeal’’ read “Right of appeal.” 


Add. Annotation :—Consd. The Royal Star 
(1927), 97 L. J. P. 49. 


1597a. —-— Master censured but certificate not 


dealt with.}—A master, who has been cen- 
sured in respect of a casualty to his ae by 
a colonial ct. of inquiry, but has not had his 
certificate -(British) cancelled or suspended, 
probably has a right of appeal under M. S. 
Act, 1894 (c. 60), s. 478, but certainly has 
the right under M. S. Act, 1906 (c. 48), s. 66, 
as being ‘‘a person having an interest’ in 
the inquiry, who has appeared at the hearing, 
& is ‘‘ affected by the decision of the ct.”— 
THE ROYAL STAR, [1928] P. 48; 97 L. J. P. 
49; 188 L. T. 558; 44 T. L. RR. 163; 17 
Asp. M. L. C. 417, D. C.; subsequent pro- 
ceedings, [1928] P. 144, D. O: ; 


1600a. ——.]—A British master holding a Board 


of Trade certificate received a notice of 
investigation calling upon him to appear 
before a Wreck Comr.’s Ct. appointed ‘‘ to 
inquire into the causes which led to the 
casualty [the stranding of his vessel] & into 
all the facts connected therewith.” The 
notice contained no other statement of the 
questions intended to be raised, & no charges 
were specifically formulated against the 
master before or at the inquiry that he was 
in fault in connection with any of the matters 
on which he was examined. The ct. found 
the master Agee A an error of judgment in 
taking wrong h action & in failing to stop 
& take soundings, & suspended his certificate 
for three months. The master appealed :— 


Held: the master, having had no notice of 
the charges on which he had been found in 
fault, had not had*an opportunity of making 
his defence, & the decision of the Wreck 
Comr.’s Ct. must be quashed & the certificate 
restored free from suspension. — THE 
CHELSTON, [1920] P. 400; 90 L. J. P. 77; 
124 L. T. 223; 36 T. L. R. 688; 15 Asp. 
M. L. C. 158, D. C. 


1603a. ——.|—~THE THROSTLEGARTH (1899), 
cited, [1906] P. at p. 312. 


Annotation :—Qonsi. The Carlisle, [1906] P. 301. 


1608b. J—Tue Grecian (1902), [1928] 
P. 146, n., D. C. 


1604a. —— Preliminary motion—As to right 
of appeal.]|— The governor of a colony ordered 
an inquiry to be held into the stranding of a 
British ship. The ct. found the master guilty 
of negligence & severely censured him, but 
did not deem it necessary to deal with his 
certificate. The master served notice of 
appeal on the Board of Trade, but the Board 
took the view that no appeal lay unless the 
officer’s certificate had been suspended or 
cancelled. A motion to determine, as a 
preliminary point, the question of the right 
to appeal was decided by the Div. Ct. in the 
master’s favour, & at the subsequent hearing 
of the appeal the master was held not to have 
been guilty of the acts of negligence attributed 
to him :—Held: (1) as a matter of principle, 
as the Board of Trade had not ordered the 
inquiry, & merely appeared on the appeal 
in discharge of a public duty, costa ought 
‘not to be awarded against the Board ; (2) the 
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question of the right to appeal, contested b 
the Board, raised a matter of public interest: 
& the master was entitled to the costs of the 

preliminary motion.—TuHe RoyvaL Star 
(No. 2), [1928] P. 144; 97 L. J. P. 107; 44 
T. L. R. 408; 17 Asp. M. L. C. 417, D. C. 


1610. Add. yee :—Refd. Campbell v. Pollak, 





[1927] A. C. 782. 

1611a. —— Costs.|—TuHE Youna Sip, No. 
1696a, post. 

1613a. —— Appeal out of time—Discretion of 


court to extend time—Objection that appeal 
out of time not taken promptly.]—Where 
an appeal from a decision confirming the 
report of the registrar & merchants in an 
action of damage by collision was out of 
time :—Held : asthe objection that the appeal 
was out of time had not been taken at the 
earliest possible moment, the ct. would, in 
its discretion, hear the appeal. — THE Orro- 
KAR, [1921] W. N. 266, C. A 

Annotation:—Apld. London S.S. & Tra ding Corpn. ov. 

Russian Volunteer Fleet (1926), 135 L. T. 607. 

1620a. Advice to be in writing.) — Where 
the Ct. of Appeal sits with nautical assessors 
it is convenient that the advice of the asses- 
sors should be clicited by written questions, 
so that these questions & the answers mny 
be available in the House of J.ords.— 
MELANIF£ (OWNERS) v. SAN ONOFRE (OWNERS) 
(1919), 35 T. I. LR. 607; 63 Sol. Jo. 552; 
[1927] A. C. 162, n.; subsequent proceedings, 
([1925] A. C. 246, H. L. 


1622. Add. Annotation :—Refd. Australia (Owners) 
v. Nautilus (Owners), The Australia (1926), 
951.3. P. 146. 


1635. Add. Annotations :—Consd. Re Article X 
of Articles of Agreement for Treaty between 
Great Britain & Ireland (1928), 45 T. L. R. 57; 
Re Transferred Civil Servants (Ireland) Com- 
pensation, [1929] A. C. 248. 


1840. Add. Annotation :—Refd. Hontestroom 
(Owners) v. Sagaporack (Owners), Honte- 
stroom (Owners) v. Durham Oastle (Owners) 
(1926), 05 L.. J. P. 143. 


1642, Add. Annotation:—Refd. Hontestroom 
(Owners) v. Sagaporack (Owners), Honte- 
stroom (Owners) v. Durham Castle (Owners) 
(1926), 95 L. J. P. 153. 


1642a. -]—Observations of Lorp Sum- 
NER on the practice of the Ct. of Appeal 
in reviewing decisions of the Admlty. Ct. 
depending on the credibility of witnesses.—-- 
S.S. HONTESTROOM v. S.S. SAGAPORACK, S.S. 
HONTESTROOM v. 8S.S. DURHAM CASTLE, 
[1927] A.C. 37; 95 L. J. P. 1533 136 L. T. 
33; 17 Asp. M. L. C. 














PART IV. SECT. 2, SUB-SECT. 1. 
1612 i. Who can appneal—Collision— 
Both vessels to blame.}—Held : where a 
judgment holds both vessels to blame 
for a collision, & where each party is 
actively claiming against the other for 
damages, it is open to each to appeal 
from such judgment by a separate & 
In such a case each | 116; 
f appeal & give 
security to the other for costs of his 
a erates Mareeed Palteary ars 
re Co., A eee 


as competent to a 


of ap 


123 ; sub nom. THE | annotation - -—Expld. The Young Sid, [1929] P. 190. 


Witnesses not heard in court below.J— 
Where the trial judge did not hear or 
sco the witnesses, an appellate ct. is 


& estimate the oren bilit 

dence as the ot. of fi 

CANADIAN VICKERS Co., LTp 

BU RGUrEANNA ve hee de 19 Exch. Cc. R. 
48 D —CAN. 


eb. —— rst heard tn court below. } 
—Where the local judge in A 
bas; scen & heard the witnesses & waa 
agisted hy two assessors, the Ex- 
chequer Ct. of Canada, sitting as a ct. 
eal, should not interfere with the 
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SAGAPORACK, THE HONTESTROOM, 42 T. L. R. 


741, H. L. 
notations :-—Oonsd. Hoff Trading Co. v. De Rougemont 
“UD, 34 Com. Cas. 291. Befd. The Backworth, [1927) 


1644a. Decision of court below not interfered with 
—Joinder of plaintiffs convenient—é& within 
ruJes locally applicable—Action tn rem.|/— 
Mar.eorovuand Hit, Sarre v. Cowan & Sons, 
No. 54la, ante. 


1646. Add. Annofations :—Apld. The Kingsway, 
(1918) P. 844. Refd. Admiralty Comrs. v. 
S.S. Chekiang, [1926] A. C. 637; Admiralty 
Comrs. v. 8.8. Susquehanna, (1926) A. C. 655, 


1648. Add. Annotations :—Refd. Hontestroom 
(Owners) v. Sagaporack (Owners), Honte- 
stroom (Owners) v. Durham Castle (Owners) 
(1926), 95 L. J. P. 153. 


1649. Add. Annotation :—Consd. S.S. Hontestroom 
v. S.S. Sagaporack, S.S. Hontestroom v. 
S.S. Durham Castle, [1927] A. C. 37. 


1655a. Failure to consider important matter 
—Maritime Conventions Act, 1011 (c. 57).]— 
Where a judge sitting in Admlty. has appor- 
tioned the blame between two wrongdoing 
vessels in accordance with sect. 1 of the above 
Act, the Ct. of Appeal, if it finds that he has 
not taken into consideration at all an 
obviously important matter, is bound to 
review his decision as to the apportionment 
of blame in the same way as it would if it 
had differed with him on the facts & had 
found that one of the vessels was more blame- 
worthy as regards matters in respect of which 
she was not held to blame in the ct. below.— 
THE CLARA Camus (1925), 134 L. T. 50; 16 
Asp. M. Ll. ©. 570, C. A. revsd. on other 
erounde( 926), 136 L. T.291; 17 Asp. M.L. C. 
1 .L. 





ee Annotation :—Refd. The Modica, [1926] 
~ hes 


1601. Add. Annotation :—As to (1) Refd. The 
Modica. [1926] P. 72. 


1694. Cilations:—For ‘“‘P. D. 218" read ‘8 
P. D. 218.” 
Add. Annotation :—Refd. The Modica, [1926] 
Pitz; 

1695. Citation :—For ‘27 T. L. R. 1” read ‘‘ 27 
T. L. RK. 398.” 


Add. Citation :—on appeal, sub nom. HERO 
(OWNERS) v. LORD HIGH ADMIRAL OF UNITED 


KINGDOM (COMRS. FOR EXECUTING THE 
OFFICE OF), [1912] A. C. 300, H. L 
1695a. ——- ——- ——- ————- ere (OWNERS) 


v. RuEesus (OWNERS), (1928] W. N. 214; 381 


Lloyd, L. R. 289, H. L. 


—— 


unless it is firmly of the opinion that 
such decision is clearly erroneous,— 
FRASER bv. S.S. ag Nevin 20 Exch. 


Ppreciate the facta | C. R. 39; 46 T 0: Pree 
oF the evi- | 20 Exch. C. hr. ne “83 D. L. R. 543.— 
ce.— | CAN. 
THE 
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1660 ji. .}—The 
amount of salvage reward is in the 
discretion of the ct., &, unless the same 

excessive, an ‘appellate tribunal 
ones not to interfere.—SH1P SENECA 

CDONALD, [(1923]) Exch. C. R. 











dinity. 


sa. In estimating weight of evidence— 


decis on of the judge of firat inatance 
as regards pure questions of fact, 
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MacD 
lit: affg., (1923] Exch. C. R. 


Cases 1096—18118. 


1606. Add. Annotation :—Consd. S.S. Canton v. 
8.8. Rhesus, [1928] W. N. 214. 


ENGLISH AND Emprre Digest SuPPLEMENT. 


1888, Ord. 65, r. 1, the question of costa is 
left. in the cease discretion of the ct. 
or judge, & unless the ju | 
te have taken into consideration matters 


1696a. n appeal from a. 
judgment in a collision action in which the which are immaterial to the iasue his decision 
ble.—THE YOUNG Sip, [1929] 


judge of the county ct. had found both vessels is unappeala 
to blame in the proportions of two-thirds & P. 190; 98 L. J. P. 97; 141 L. T. 284; 
one-third, the Div. Ct. reversed the judgment 467. LR. 389; 18 Asp. M. L. 0. 22, 0. A. 

to the extent of holding the vessels to blame in 

equal degrees, & applts. were given the costs | 1708. Add. Annotations :—Apld. The Yo Sid 
ofthe appeal. Resps. in the Div. Ot. a igen (1928), 45 T. L. R. 188. Refd. The Young 
on the question of costs :—Held: by Sid, [1929] P. 190. 














Part V.—durisdiction and Practice of other Courts having 
Admiralty Jurisdiction. 


1710. Add. Citation :—14 Asp. M. L. C. 21. v, Nautilus (Owners), The Australia (1926), 
1717. Add. Citations :—sub nom. Re PERFE 95 L. J. P. 145. 


1723a. 


1782. Add. Annotation :—Apld. The 


sustained.—SocifT& pu GaZ DE PARIS 
v. Socirk Tr a an DE NAVIGATION 


S. ©, i. L.) 13.—SCOT. 


v. 
Poynter, R. v. Essex County Court jones. 1794. Add. Citation :—13 Moo. P. ©. C. 1382; 15 


68 L. J. Q. B. 428; sub nom. R.v. ABpy, 82 
W. R. 754. 


1722. Add. Annotation :—Apld. The Norfolk Coast 


(1922), 153 L. T. Jo. 450. 


-]—A collision took place in the 
Thames between the dumb barge H. & the 
steamer C. Proceedings were commenced by 
the owners of H. in the High Ct., but the 
action was subsequently settled, the owners 
of the H. accepting £48 10s. in satisfaction 
of their claim. Defts. objected to payment 
of pltfs.’ costs on the High Ct. scale, on the 
ground that the matter was within the 
Admlty. jurisdiction of the county ct., where 
the action should have been commenced :— 
Hield: pltfs. were warranted in commencing 
proceedings in the High Ct. & were entitled 
to have their costs taxed on the High Ot. 
scale.——-THE NORFOLK Coast (1922), 153 
L. T. Jo. 450. 








Norfolk 
Coast (1922), 1538 L. T. Jo. 450. 


1750. Add. Annotation :~—Refd. The British Trade, 


[1924] P. 104. 


1751. Add. Annotation :—As to (2) Refd. The 


Ambatielos, The Cephalonia, [1923] P. 68. 


1752. Add. Annotation :—Refd. The Ambatielos, 


The Cephalonia, [1923] P. 68. 


1766. Add. Annotation :—Refd. Australia (Owners) 


PART | V. SECT. 5. 
i, ——— Plea of forum non con- e(p. 253) i, 


HS ARMATEURS FRANGAIS,” [1926] 


1794a. 


wn ie ee ee ee Te ess 


PART V. SECT. 7, SUB-SECT. 2. 


ogi inh Ct. of 


EH. R. 50 


Add. Annotation:—Refd. The Yuri Maru, 
The Woron [1927] A. C. 906. 


That of High Court before 1890.]— 
(1) The effect of Colonial Cts. of Admlty. Act, 
1890 (c. 27), s. 2 (2), is to limit the jurisdiction 
of colonial cts. of admity. established under 
the Act to the admlty. jurisdiction of the 
High Ct. of England as it existed at the 
passing of the Act; the extension of the 
admilty. jurisdiction of the High Ct. by Jud. 
(Conaclidation) Act, 1925 (c. 29). 8. 29, does 
not apply to colonial cts. of admity. 

(2) The Exch. Ct. of Canada has not, under 
sect. 22 (1) (xii) of the above Act of 1926, 
jurisdiction in rem to try an action for 
damages for breach of a aries —THE 
YuRI Maru, THE Woron, [1927] A. C. 906; 
48 T. L. R. 698; eub nom. SNIA- Viscose 
SOCIETA, ETO. v. S.8. Yuri MARU, CANADIAN 
AMERICAN SHIPPING Co. v. 8.S. WORAN, 96 
L. J. P. C. 187; 187 L. T. 747; 71 Sol. Jo. 
649; 17 Asp. M. L. C. 322, P. O. 





1795. Add. Annotation :-—Refd. The Yuri Maru, 


The ieee [1927] A. C. 906. 
Vrouw DoroTHEA (1754), 


2 Ch. Rob. at p. 246; 165 BE. R. at p. 


1811a. ——— Action in rem for damages for breach 


of charterparty.|—THE YurRI Marv, THE 
WORON, No. 1704a, ante. 


between the C. & a boat in which he, 
with another man, was engaged in 


——— 





—- —.]—Although 
veniens.)]—Ciroumstances in which plea | the Exch. Ct. of Canada on its Admlty. pehing. 2 Pitf, took action tn rem in 


side sits in Canada, it administers the 
maritime law of England in like manner 
as if the cause of action were boing tried 
& nr 7 aap of in the 


neduse Ot. in bee ried to 
recover are e eld: Ex-. 

opener cone 0 jurisdiction to hear 
& determine the present action, the 
Maritime Conventions Act, 1914, did 
th ot ~ 


cece eas AMS Admlty.— ROBILLARD Tom ST. 
Go. % us it Rocu CHARLAND ( 1921), 63 D. L. R. 
nANEAS [19304 3 ©. 660.—SCOT. 146; 21 Exoh.C. R 1 es 


sc, Jurisdiction of Sheriff Court— 
Sheriff cus (Scotland) Act, 1907 
<= an pai o he —SHEaF STEAMSHIP 
RANSMEDITERRANKA, 
A030) Ss. ‘o. “880. —SCOT. 


PART V. SECT. 7, SUB-SECT. 1. 


oi. -—— Necessaries. ]J—A claim for 
necessaries can be enforced in a colonial 
Hawa M ot. by a suit in rem.—THE 
Hriwa Marv eo. Brmp . Co. (1998), 
IL. 1 Ran. 78.—IND 


oc (p. 253) i. 
Ship not “' under arrest. my Weeackip na 
is not under arrest & its ae dom do 
ciled in Canada, the Exch. Ot. of 
has no jurisdiction over an oon for 
noetrs or aang lig supplied to the 


hip.—STack v. THE BaRGE LEOPOLD 
(1919), 18 Exch. Oo. R. 335 at LOAN. 


c danatd: 258) ili. Claim 
aomecee ee far ae of husband—Efe 
of 4 Act, 1914. 
1tf, ‘a husband was killed in © 00 on 
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ot 


resent.— 
1928) 3 D. als Re. 
Saas 1088} aOR 3.) 19 1 ies 


f(p. 25 ry peace aay a 
Subject to the ag Are: menti 
Canada Shipping 1906 {o. Hers 
191, in an eation for seaman’s 
earned on a ship registered in Can 
vere ~ amount of recovery is lege, 

unt sued on is more 

than though whe the > Nixch. Ct. in Admity. is 


without jurisdiction.—Kovuamm pv. S.S. 
MaPLECOURT 1921), 21 Exch. C. R. 
226.—OAN. 


f D. 253) fi. were 
He subject to the excoptions 
mentioned in R. S. C., 1927, c. 186, 
8. 349, no eat or proceedings for 
recovery of wages under the sum of 
aie can be instituted by seamen or 

rentices - ne Exchequer Ct. of 
Admiral] 





Ve a ae LE tee 


Canada on y oe: 
0 RENN v. Ag PROTOCO 
re Ex. OC. R. 158; D.L. R. 421 : 
1 W. W. R. 558; a4 BS RR. 347.— 





sd, -———— Stevedores’ claims. r- 
Pltfs., stevedores, entered into 
contract to load a vessel on its arival 
at Montreal. The captain of the ship 
refused to allow them to load the 
vessel, & thereupon the ship was 
arrested on a claim for dam arising 
out of breach of the contract :—Held ; 
(1) the admlty. garee tation of the ct. 
was no. greater va admity. 
quxeaicnen of the High Ct . of Eng- 

and; (2) upon the facts the ot. had 
no urisdiction to en the action. 

OLFE v. S.S. CLEARPOOL (1920), 
20 Exch. C. R. 1453.—CAN. 


— —— ——, ]+-The Exch. Ct. of 

Catlada has juriediction over stevedores 

claims.—J. P. FERNS v. THE RUE 
{1923) Exch. C. R. 208.—CAN J 


—— —— Maritime lien—Created by 
foreign law.)-—~See Nos. 348 1t-ili, nie 


sf, —— —— Appellate jurisdiction— 
Necesstty for leave to appeal—Inter- 


wy 
sitting in appeal, cannot entertain an 
ap eal from an interlocutory decree 

out leave having previously been 
Obtained from either the local judge in 
admity. or from the Judge of the 
Exch. Ct.——JOHNSON & MAOKAY v. 
8.S. CHARLES 8S. Nerr (No. 1) (1918), 
17 Exch. C. R. 155.—CAN. 


ag. S. P. Re 251 Bars or SILVER & 
Sra INSURANCE CO. v. CANADIAN 
ee tt ASSOON. (1915), 135 ixch. 
ae 367.—CAN. 


——— ee ES RE = fore 


(1) Kwhere by statute an ap eal is 
given to the Exch. Ct. of Canada from 
an interlocutory judgment or order, 
upon permission so to appeal having 
been previously obtained, & when no 
such permission has been obtained, the 
. ae no jurisdiction to hear the 


ap) The judgment of & local judge 
of admlity. confirming a taxation by 
the district ree of the marshal’s 
bill for services, etc., relating to the 
care of the ship whilst in his custody 
is an interlocutory judgment.—Mc- 


pees ye toe aauuee MARSHALL, 


Co. oF OAN. 
(Que) 8 92%), Pe sD L. R. 729; 21 
xch. C. 1.—CAN. 
sl. —_— —-—— Ppeat aako costs.) 
—Semble: appeals involving merely @ 
question of costs should not be enter- 





tained, more particularly when the 
appeal is from the decision of the trial 
judge consrming the findings of the 

master, or when the matter is 
only one of involving the 
exercise of discretion.—MOoCUL- 
LOUGH ov. aaa Eerorstide ee cre 


ELIASOPH vv. Co. CAN. 
(QUE.) (1922), 33 sD. ae R. 729 : 21 
xch. GC. R. 351.—0 





hone. appeal 
under Canada 
ig rere 
21 Exch. C 


ST ship ippi 
1922), 6D. 


At oR 671; 
. 355.—O 
a Transfer ee 


from one 
admirally district to another. See 
cases ti, wi, post. 


sn. ——— Exercise of jurisdiction —<Ap- 
ellatejurisdiction—Questions of fact. }-— 
here the local judge in admlty. has 
seen & heard the witnesses & was 
assisted by two assessors, the Exch. 
Ct. of Canada, sitting as a ot. of appeal, 
should not interfere with the d ion 
of the judge of first instance as regards 
pure questions of fact, unlesra it its 
firmly of opinion that such decision is 
erroneous. et diane hae v. 8.S.. AZTEO 
(1920), 20 Exch. C. R. 39; 56D. L. R. 
440; (1921), 20 0 Exch. "C. R. 450; 
63 D. L. R. 543. AN. 


sp. Dismissal of ap- 
peal for want of prosecition.)—There is 
no distinction in principle to be drawn 
between the inherent authority of the 
ct. to order the dismissal of a case on 
appeal for want of prosecution, & 
the dismissal of one at first instance.— 
MoCULLOUGH v. THE SAMUEL MAR- 
SHALL, ELIASOPH v. STEEL Co. OF 
ee (ue) mh aee! 70 DL. R. 16; 

1 Exch. C. R. 426.—CAN. 


st. ——. Application for 
retention of bail bond in court or for 
re-arrest of ship.}—Application oa: 
missed.—EMPIRE STEVEDORING 
LTp. v. THE EMPRESS OF JAPAN, 11937} 
2D. L. R. 985; 38 B.C. R. 438.—CAN. 


ti. Transfer of action— 
Convenience, ]——(1) it is in the discre- 
tion of the ct. to order the removal of 
a suit from one district to another 
upon cause shown. 

(2) The determining factor in grant- 
ing such an order is that of general 
convenience to the parties.— JOHNSON 
vw. THE CHARLES S. NEFF (1918), 21 
Exch. C. KR. 171.—CAN, 


























Vol. I.— Admiralty. 





wi, ——~—-— -—On the ground 
of comity, the Exch. Ct. 1 not 
entertain an application for the transfer 
of a cause from one admity. district to 
another without the application having 
first been made before the local judge. 
a OHNSON & MacKay ¢. S.S. CHARLES 
Se ia Spe aad A 2: 2) (1918), °i7 Exch. C. R. 

av. ae Scotia—Supreme Court =, as 
Collision in harbour in province 
SmirH v. Fecampors (N. S.), 1996] 2 2 
D.L. R. 925.—CAN. 


ogi V. SECT. 7, SUB-SECT. 3. 


h Court.J—~The High Ct. is 
a poate ot. of Admlty. & juris- 
diction ae ra action by consignees 
the owner of which is 
not domiciled Pin Australia, for delivery 
in a damaged condition of goods for 
which the ‘ear hold a bill of 
lading issued the master of un 
ship.—SHARP ae & Sons, LTD. 
THt KATHERINE MACKALL (1924), 34 
Oo. L. R. 420.—AUS. 
sx. Application of Carriage of Goods 
by Sea Act, 1924.]—In an action on a 
bill of lading in the Admlty. juris- 
diction of the Supreme Court under 
acre, Courts Act, 1861, s. 8, for 
carmen to goods in transit from the 
Unit Medom. the rights of the 
parties overned by the rules 
ontalned tt in the Sched. to the Carriage 
of Goods by Sea Act, 1924.—PARKE, 
LACEY, HARDIR, LTp. ve THE CLAN 
MACFADYEN Ara 30 8. R. N.S. W. 
438; 47 N.S. W. W. N. 160.—AUS. 


dea V. SECT. 7, SUB-SECT. 5. 





jurtodiet so a tort is committed 
within the jurisdiction of the ct. by 
the master of a ship, being a pere- 
grinus, against a member of his crew, 
also & peregrinus, the ct. has juris- 
diction arrest the tort feasor or hix 
goods. & to try an action based upon 

tort; but the commission of such 
a tort is not a ground for attaching the 
ship to found jurisdiction unless the 
master has an interest in the ship.— 
NOLAN v. S.S. RUsSseL HAVERSIDE, 
{1921] C. P. D. 136.—S. AF. 


SZ. Action inrem-—N ecessaries— 
What law applicable.J~—In a claim 
in rem against the proceeds of a vessel 
for a sum of money alleged to have 
been expended for repairs & neces- 
saries in priority to peer mtgees. 
of the vessel the law be applied 
is English admity. law & not Roman- 
a tch Law.—Crooks & Co. v. AGRI- 

LTURAL as Ne ere he UNION, LTD., 
[18221-App D 423: 42N.L. R. 216.— 





AERIAL NAVIGATION. 


AFFRAY. 


See CRIMINAL LAw.. 
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et A tn EE, PR we at SO TOPCO ee at 


See STREET AND AERIAL TRAFFIC. 


Cases 1—9la. 


5. Add. Annotation :—Consd. Verner-Jeffreys v. | 21. Add Citation :—8 T. L. R. 104. 
Pirtto, [1929] 1 Ch. 401. Add. Annotation :—Refd. Taylor v. Davies, 
15. Add. Annotation :—Refd. Wisbech R. C. v. [1920] A. C. 636. 
Ward, [1927] 2 K. B. 556. 28. Add. Annotation :—Refd. Simeons v. Durand’s 
16. Add. Annotations :—Consd. Wisbech R. D. C. Trustee, [1928] 2 K. B. 66. 
v. Ward (1927),91 J. P.200. Refd. Brightman | 29. Add. Annotations :—Consd. Simeons vt. ': 
v. Tate, [1919] 1 K. B. 468; Boynton ». Durand’s Trustee, [1928] 2 K. B. 66. Refd. 
Richardson (1924), 69 Sol. Jo. 107; Wisbech Re Kaufman Segal & Domb, ka p. The 
hR. C. ». Ward, [1928] 2 K. B. 1}. Trustee, [1923] 2 Ch. &9. 
Part Il.---Competency of Parties—-Acts which can be 
done by an Agent. 
387. Add. Annotation :—Refd. Dodd v. Amalga- Consd. Hungarian Property Administrator v- 
mated Marine Workers’ Union, [1924] 1 Ch. Finegold (1931), 100 L. J. K. B. 383. 
116, Refd. Wigg v A.-G. of the Irish Free State 
40. Add. Annotation :—Refd. Dodd v. Amalga- (1927), 96 L. J. P.C. 88. 
mated Marine Workers’ Union, [1924] 1 Ch. | gza, .J--A co., whose members were British 
116. civilians who had suffered loss or damaye by 
68. Add. Annotations :—Gencrally, Refd. Re Elis, warlike operations during the War, presented 
[1925] 1 Ch. 564; Huddersfield Fine Wor- a petition of right claiming on their behalf 
steds v. Todd (1926), 42 T. L. jh. 52, payment of ie Aamrarec pe out a the money 
; ‘ ; 99 an, paid or payable as reparations by Germany 
oY i eetoad sy fost eet. Pee nh 5 FREE eee under the Jreaty of Versailles. The sup- 
Py 7 : pliants contended that,the Crown was the 
86. a Annotation :—Apld. Ne Blucher (Prince), agent or trustee of the claimants :—Held: 
Kz p. Debtor, [1931] 2 Ch. 70. on demurrer, the Crown could not be agent 
88. Add. Annotation :—Refd. Banbury v. Bank or trustee for individual subjects in any 
of Montreal, [1918] A. C. 626. matter connectcd with the treaty-making 
90. Add. Annotati Refd. R. North W Power, & the petition of right disclosed no 
: ; ie Ae . ” an dle Wor- claim in law against the Crown, & therefore 
OK "3 307 smt. Com., Lx p. Hadley, [ ] the demurrer must be allowed.—CIvILIAN 
. iol ; WAR CLAIMANTS ASSOCN., Lrp. v. R. (1930), 
91. Add. Annotations :—Folld. Civilian War Claim- 


ENGLISH AND Empire Dicrest SuPPLEMENT. 


AGENCY. 


Part 1—The Relation of Agency. 


Add. Annotation :—Consd. 


v. De Courville (1920), 36 T. L. R. 790. 


ants Assocn. v. I. (1930), 47 T. L. R. 102. 


Clayton-Greene | 19. 





De Keyser’s Royal Hotel. [1920] A. C. 508. 


47T. L. R. 102, C. A.; affd. 48 T. L. R. 8383. 
75 Sol. Jo. 813, H. L. 


am ene eo ae em eee ee we te ee reg eee 


PART I. 


1ii. —— «+The relation of 
principal & agent only arises when the 
person called the agent bas authori ey 
expressed or implied to act on behalf 
of the other called the principal, x 
consents so to act.—SMITLE v. SLA 
TARD (1919), 21 W. A. L. R. 19. AUS. 


21. ——.}—-Held: in the circum 
stances despite the designation of deft. 
as agent by pltf., the real relationship 
between the parties -was that of pur- 

chaser & _ seller.—BRIDGRFORD  o. 
Dixon, (1918] KE. D. L. 158.—S8. AF. 


51. For ‘‘ AUS.” read ‘‘ §. AF.’’ 


aa. Agent distinguished from—Joint 
adventurer —The distinction between 





the position of a joint adventurer & 
an ordi ery 7 ee buying for his 
rincipal th the understanding that 
1¢ ja to be remunerated for hie rer- 
vices. pointed out.—Surron v. Forst 
(1924), 65 O. L. R. 281.—CAN. 


al. ./Where a consignee 
of goods for sale is authorisod to sell 
them ov a certain minimum price & 
to t whatever amount he obtains 
above that price wil) bo his commission, 
the relationship between consignor & 
couekuee is ae of ee & sephadhag 


eens PES ene eee 


—Rrx GRO Hices & KEr 
(1925) 3 Yn. L i, Te 05 11925) 3 W. W. 
402: 19 Sask. L. R. 492.—CAN. 


26 iv. ———- ——.}—GIER vr. Van 
Aster (alta, (1914), 28 W. L. R. 876 
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27 viii. For ‘* AUS.’’ read ‘* 8S. AF.’’ 


27 xii. .}—Dofte. gave to 
p tf. a written order to ship goods from 

ngland on account of defts., & pitt. 
ordered goods from a manufacturer 
in England to be shipped in per- 
formance of this order:—Held: the 
fee eee between tbe parties was 

that of Ee meine & agent, not of 
vendor purchaser. —BULTRRS t% 
Rooper, (1922) N. Z. L. R. 549.—N.Z. 


27 xiii. -_——— SO ey vw. TA8- 
MANIAN. RTC. Co-0 TIVE ASSOCN,, 
LTp. (1919), 15 Tor. iL. R. 67.—AUS. 


h i. —— Shipping manager to 
marketing association.]—PEAREN wv, 
SASKATCHEWAN LIVESTOCK CO-OPERA- 
TIVE MARKETING ASsocNn., LTD., 1930) 
2D. L. R. 68.—CAN, 











188. Add. Annotation :—-As to 


164a. Counsel — Signing pleadings.| — L., 


See ee ee te eee 


Vol. I.—Agency. Cases 127a—164a. 


Part IIll--Classes of Agents. 


127a. ——.]—Pltfs. bought from the first defts. | 


a quantity of seed under a written contract, 
which stated that the first defts., through 
the agency of the second defts., acting as del 
credere agents, sold the seed to pltfs. The 
second defts. were paid a commission by the 
first defts., & received nothing from pltfs. 
The first defts. were unable to deliver the 
goods. In an action for damages :—Held: 
as the second defts. were not in fact the 


agents of pltfs. but only of the first defts., & 
as the mere description of the second defts. 
as del credcre agents, without any further 
words making them del credere agents of 
either party in particular, did not make 
them agents of pltfs., the action failed 
as against the second defts.— NOUVELLES 
HUILERIES ANVERSOISES S. A. v. MANN 
(H. C.) & Co. (1924), 40 T. L. R. 804, 


Part IV——Formation and Evidence of the Contract of 


Agency. 


(1) Apld. Re 
Blucher (Prince), £z p. Debtor, [1931] 2 Ch. 


156. Add. Annotation :—Refd. Thirkell v. Cambi, 


[1919] 2 K. B. 590. 


157. Add. Annotations :—Apld. Grindell v. Bass, 


[1920] 2 Ch. 487. Refd. Thirkell v. Cambi, 


[1919]2 K. B. 590. 

the 
owner of freehold premises, agreed to sell 
them to E., but there was no memorandum 


PART III. 


| the partics thereto subject to such 


in writing to satisfy Stat. Frauds. B. then 
agreed to sell the premises to G., & a valid 
contract was executed, which I. did not 
perform. G. brought an action for specific 
performance against B., who by her defence 
signed by counsel pleaded the contract with 
k. in terms that made the pleading a valid 
memorandum within the statute. G. added 
E. as a deft. to the action; & E., by a 
counterclaim, claimed specific performance 
of his agreement :—Held: counsel was the 
duly authorised agent of B. to sign the 


sell a proporty by private sale. Pitt., 


sb. Mercantile ugent—Automobile 
dealer.J—HAarRE & CHASE, LTD. ». 
COMMERCIAL FINANCE CORPN., LTb. 
(1925), 62 O. L. R. 601.—CAN. 

108 i. Broker.J—A broker is an agent 
of a special kind. A_ broker who 
approaches a buyer or seller acts in the 
first instawce as agent of the person 
who employs him, but directly the 
other party is aware of the fact that 
he is a broker, he becomos the arent 
of both parties, not with a plenary 
power to bind both parties as he 
chooses, but to communicate between 
them until they are ad idem.—.J ACOBS 
LEVITATZ & BRAUDE v. KROONSTAD 
Fe aly MILLS, [1921] O. P. D. 38.— 


PART IV. SECT. 2, SUB-SECT. 1. 

149 ili. —— —— Stlatule of Alberta, 
1906 (c. 27).J—It is merely the terms 
of the agency agreement, whether they 
may be meagre or detailed, that must 
be in writing under the above Act. 
The price & the other terms of the pro- 
posed sale may or may not be men- 
tioned. If they are, in the circum- 
atances, an essential part of the 
agency agreement they ought to be in 
writing. But it is a question of 
interpretation, even since the statute, 
whether the terms mentioned as those 
of the proposed sale are intended merely 
as a basis on which the agent may 
negotiate or are intended to bind the 
agent strictly to a sale on the named 
terms before he can claim his com- 
mission.—KING v. SOHON, [1918] 3 
W. W. RR. 892; 44D. L. R. 111.—CAN. 

149 iv. -—— Real Kstate Com- 
mission Act, R.S.A., 1922 (c. 139), 
s. 2.J—The fact that a written instru- 
ment evidencing an agreement for the 





salo of land does not contain all the |- 


of the agreement does not pre- 
vont it being sufficient to satisfy the 
proviso to the above sect., if it is one 
which the ct. will order to be rectified 
to include the terms agreed on but 
omitted by mutual mistake, & which 
when ao rectified will be enforceable by 


legal or cquitable defences available 
to either of them as the agent who 
effected the agreement cannot. be held 
accountable for.—HANTON vw. STED- 
MAN, [1925] 1 W. W. R. 642,—CAN. 

149 Vv. Auctioneers & Com- 
mission Agents’ Act, 1922, 8. 25— 
Sufficiency of agency contract.}—So lon 
as the relationship of: principal & agen 
in respect of the transaction is evi- 
denced in writing, the mischief almed 
at by the above sect. has been duly 
met .& the requirements of the sect. 
sntisfied, & the other terms of the 
agency contract may be effectively 
made & effectively varied verbally.— 
CANNIFFE v. Howrgk, [1925] S. R. Q. 
121; 19 Q. J. P. 57.—AUS. 

149 vi. .}—So long as 
the relation of principal & agent in 
regpect of the trunsaction in question 
has been evidenced in writing, the 
requirements of the above sect. have 
been complied with, & weny document 
signed by pltf. at any time before 
action brought, which evidences the 
ossential fact, the existence of the 
relationship in respect of the trans- 
action in question, is sufficient to 
comply with the Act. It is sufficient 
if the writing manifests a present in- 
tention of engaging or appointing the 
agent in respect of a transaction by 
any suitable words, whether contained 
in one document signed by deft., or in 
several documents, sufficiently inter- 
connected by internal reference, either 
direct or inferential, one or more of 
which are signed by deft., manifesting 
such intention on his part.—SKIPrPER 
v. Syr«us, (19251 8. R. Q. 129; 19 
Q. J. P. 47.—AUS. 

149 vii. : 
Hoven, [1926] 8S. R. Q.24; 20 
113.—-AUS. 

Necessity for contract to pay com- 
raission for services in reference to the 
sale of land to be in writing, see Nos. 
1664 xiva—1664 xlvl, post. 

When applicable.}—Deft. intimated to 
pltf. that he had been instructed to 


4] 














—- ——. — 





OACH ¥. 
Q. J.P. 


an accountant, told deft. that he could 
introduce a probable purchaser, & 
wonld do so if deft. would pay pltf. 
half the commission payable by the 
owner of the property to deft. in the 
event of a sale being effectod. Deft. 
agrecd, & on the same day pltf. intro- 
duced B. to deft. with whom a sale 
was arranged. Pitf. in his evidence 
stated that he was not a Jand agent, & 
for the precediug five years had had 
no transactions for the sale of land 
except the one in question :—Held ; 
the arrangement between the parties 
was not one of a series nor the com- 
mencement of a series of transactlona, 
but a solitary transaction, & pltf. was 
not a land agent within the above 
Act.—Cookr v. WALLACE (1914), 33 
N. zZ. L. RR. 1054.—-N.Z. 


g ii. ——.J—Land Agents 
Act, 1912, 8. 143, applios only to persons 
carrying on land agency as o business, 
& does not extend to casual ugenc 
outside the scope of the. agent’s 
business.—CLIFTON v. JOHNSTONE, 
{1921] N. Z. li. Kh. 35.—-N.Z. 


fii, —— Effect of. )—The effect 
of Land Agents Act, 1912, s. 13, ia not 
to make the contract of agency illegal 
by reason of the want of written autho- 
rity, but merely to prevont the agent 
from recoveripg his commission by 
action.—GLasaow v. Hoop, [1920] 
N, Z. L. R. 586.-—N.Z,. 


g iv. Form of appoint- 
ment.J—An appointment of a laud 
agent under s. 13 of the above Act 
must be signed by the principal him- 
sel? & is not sufficient if signed by an 
agent on his behalf.—BUCHANAN v. 
Snot (1922] N. 4 L. R. 558.— 














g Vv. Land Agents Act, 1921— 
Form of appoint —Need not be in 
ore ed LIVER ©. DICKINSON, [1927] 
N. Z. L. R. 411.—N.Z. 

Necessity for contract to pay com- 
mission for services in reference to the 
sale of land to be in writing, see Nos. 
1664 xiva-1664 xivl, poaf. 


Q* 





Cases 164a—208. 


pleading & to plead the contract with H., & 
although the signing of a memorandum within 
Stat. Frauds was not in the minds of either 
counsel or client, the pleading, as signed by 


counsel before E. was a party to the action, |. 


was a valid memorandum to satisfy the 
atatute, & E. was entitled to judgment on 
his counterclaim, & G.’s action against B. 


must be dismissed.—GRINDELL v. BaAss, 
[1920] 2 Ch. 487; 89 L. J. Oh. 5913; 124 
L. T. 211; 367. L. R. 867. 


saa ar Consd. Farr, Smith vo. Messers (1927), 44 


165. Add. Annotations :—Consd. Keen v. Mear, 
[1920] 2 Ch. 574. Distd. Lewcock v. Bromley 
(1920), 127 L. T. 116. 


166. Add. Annotation :—Refd. 
(1926), 95 L. J. K. B. 945. 


176a. ——--.]—-CHANDLER & Co. v. WINCHESTER 
(1930), 74 Sol. Jo. 353. 


182. Add. Annotation :—As to (1) Refd. Falcon 
as Players Film Co. (1925), 42 T. L. R. 


Cohen v. Roche 


188. Add. Annotation :—Folld. Marconi’s Wireless 


Le a ae Oo. v. Newman, [1930] 2 K. B. 
188a. 











-}—N. & B. were the holders 
by novation of a licence from pltf. co., to use 
& exercise certain inventions relating to 
wireless apparatus which were the subject of 
letters patent owned or controlled by pltf., 
co., subject to the payment of certain 
royalties by N. & B. to pitf.co. N. & B. got 
into difficulties, & were unable to meet their 
obligations as they became due owing to 
overtrading, but they claimed to be still 
solvent. At a meeting of the trade creditors 
it was agreed that a committee of inspection 
should be appointed & that N. & B. should 
execute a deed of inspectorship. The deed, 


which was executed on May 6, 1928, was in. 


the usual form, & in all material’ particulars 
the same as that considered by the ct. in 
Easterbrook v. Barker, No. 188. By the 
deed N. & B., the debtors, in consideration 
of a release of their indebtedness to the 
assenting creditors, assigned their real & 
pereonen' estates to C. as eer pen trust 


189. 


192. 


196. 


203. 
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to allow N. & B. “ henceforth to manage & 
carry on their said business ’’ subject to the 
covenants & conditions of the deed. N. & B. 
undertook to carry on the business or wind 
it up as the inspector & committee should 
think best. In a circular which was sent out 
by ©., the inspector, on Sept. 10, 1928, 
announcing that the deed of inspectorshi 
had been executed, it was stated tha 1 
orders for goods required for the purpose of 
carrying on the business will be issued on my 
official order forms in the usual way & will 
be paid for by me.’’ The inspector & the 
committee of inspection left the conduct of 
the business subsequent to the execution of 
the deed of inspectorship to N. & B. Pitfs. 
brought an action by which they claimed 
royalties upon wireless sets constructed & 
sold by N. & B. since Sept. 6, 1928. The 
action was brought against N. ’& B. & also 
against the inspector & the members of the 
committee of inspection personally :—Held : 
N. & B. did not become the agents of the 
inspector or of the committee to carry on 
the business, but the business remained the 
business of N. & B., & therefore pltis.’ claim 
for royalties against the inspector & com- 
mittee of inspection failed.—MARCONI’s 
WIRELEss TELHGRAPH Co., LTp. v. NEWMAN, 
[19380] 2 K. B. 292; 99 L. J. K. B. 687 ; 143 
L. T. 471; [1928-30] B. & O. R. 228. 


Add, Citation :—21 J. P. 4. 


Add. Annotations :—As to (1) Consd. Kemp v. 
Blisha, [1918] 1 K. B. 228. <As to (2) Refd. 
Bygraves v. Dicker, [1923] 2 K. B. 585. 


Add. Annotations :—As to (1) Consd. Perform- 
ing Right Soc. v. Phases Theatrical Syndicate, 
[1924] 1 K. B. 1. Refd. Performing Right 
Soc. v. Mitchell & Booker, [1924] 1 K. B. 762. 


Add. Annotations :—Distd. Koeling v. Pearl 
Assce. (1923), 129 L. T. 573. Consd. Paxman 
v. Union Aassce. Soc. (1923), 89 T. L. R. 424. 
Apprvd. Newsholme v. Road Transport & 
General Insce., [1929] 2 K. B. 356. 


Add, Annotations :—Consd. Brooke v. Bool, 
11928] 2 K. Li 578. Refd. Pratt v. Patrick, 
(1924] 1K. B. 488. 


pee IV. SECT. 3, SUB-SECT. 1. 


-}+ The onus of estab- 
lishing’ “the authority of an agent is 
upon the person who seeks to bind the 
Bank OF -—STEVENS v. MERCHANTS 
ANK OF CANADA, [1920] 1 W. W. R. 
49 D. L. R. 628; 30 Man. L. R. 

2. : CAN. 


176 iv. For “ AUS.’ read “5. AF.’’ 


176 v. Claim to goods of princt- 
pat al—-In possession of third party.}— 

& person other than the owner makes 
a demand for return of goods in pos- 
session of a third party, he should 
present credentials or some written 
authority to show that he is ac as 
agent of the owner. ores v. o- 








CrREATH, [1922] 2 W. W. R. 1276.—~ 
CAN. 
176 vi. ——-.}+~-PLUMB vw. W. = 


MACDONALD REGISTERED, LATIMER 0 
FOSTER TOBACCO Co., LTD. (1924), 2 
O. W. N. 365.—OAN. 


‘ins. ; = yan actual au- 
ority of an alleged agen 
negatived, a pltf. seeking to 

Hable on the basis of 


alleged ger 
ostensible au as either must show 
a holding out by the principal of the 


alleged agent as such or must give proof 


vii, -——. 


of some custom on which ostensible 
can pe. predicated.— ROBIN 
LINE 8.8. Co. CANADIAN pies 
DORING Co., Seas: SHIPPING Co. v. a 

DIAN STEVEDORING Co. Be ay “3 
D. L. R. 856; [1928] 8. 6. pes 


pi. ———.}~—Possession solel 
cannot be evidence of both agency 
authority, & the faet that one man is 
with another does not n 
make one the agent for Age other.—— 


Lal 


TURNER v. BEATON ae . I.) (1908), 
45. L. R. 325.—CAN 
177 v. ——. }-- If Qa has entered 


into a it he host to purchase land it is 

tbe es . to show by gig abs pepe be 
t A. did s0 as his nt & to for 

a declaration of that ai 

VASELENAK v. Baas sa a av; Me 

W. W. 88 67 D 

Alta. L. R. 256. * CAN. 


177 vi. .}~—A husband obtained 
from his wife authority to act on her 
behalf :—Held: it was competent to 
prove the authority by parol evidence. 
—WALKER v. HENDRY, [1925] 8. C 
855.—8COT. 


177 + vil. _}—Where a contract 
is entered into by a person in his own 


42 








name, but as agent of another, if in 


the contract itself there is no special 
description or on of ei etied the 
agency may be arol.— 

MUsSSON v. HEAD, [1036 i D L. R. 
965; 58 O. AN. 


——— fue eS v. CAMERON 
adbs, 6 Gr. 285.—CAN. 


Alta. Geil, IW. We Rh. One L 
wr ta) geil CAN. : 

q ili. ——)cnowy N LUMBER Co. v. 
SAULSBERRY Alta.) (1913 33 W. L. R. 
877 U1 D. L. R17; . W. R. 168. 


pees IV. SECT. 3, SUB-SEOT. 3. 


——. }— LISTER v. BILLY, 
1930) 1 W. Ww, R. 828 ; 3D. L. R. 
635; 38 Man. L. R. 610.—CAN. 


ry 4é “ 
ing on bk ei pearaniliets Pkt: **l—To say that 
Into a contract “ 
on behalf of another ”* is to &llege in the 
absence of any qualifying statement, 
that he entere into be - the agent of 
that other.— LIND v. OER BROTHERS 
risa LTD., asin ap. D. 147.— 


Swor. 4.—AGENCY OF NECESSITY (Vol. I., p. 293) 


For ‘‘ See Husspanp & Wire; SHIPPING & 
NAVIGATION,” substitute as follows :— 
315a. Extent of doctrine.|—An agency of neces- 
sity can arise in other cases than that of 
carriers by land or sea or the acceptor of a 
bill of exchange for the honour of the drawer. 
Extraordinary circumstances, such as war 
conditions, which make it impossible for a 
buyer of goods on behalf of.a 
either to despatch them or 
with him, would entitle the buyer to sell the 
goods as an agent of necessity. But in 
order to establish an agency of necessity the 
agent must prove that there was an actual 
& definite commercial neceasity for the sale, 
& that the transaction was bond fide in the 


interest of the principal. 
Where an 


Held: 


aba Se abroad 


agent in London bought skins 
in 1915 & 1916 to be forwarded to his principal 
in Roumania as the principal might direct, 
& in consequence of the occupation of 
Roumania by the Germans in 1916, the agent 
was unable to send the skins to his principal 
or communicate with him, & the agent there- 
upon sold the skins without authority :— 
the agent had failed to establish 
agency of necessity because (a) the deteriora- 
tion of the furs might have been prevented 
by putting them in cold storage at a com- 
paratively small expense, &, moreover, they 
had steadily increased in value, & (b) the 
agent had not acted bond fide in selling the 


communicate 





215c. 


161, 201. 


TION. 


skins.—PRAGER v. 
Hwmacook, Lrop., [ 
L. J. K. B. 410; 180 L. T. 672; 40 T. L. RB. 
287; 68 Sol. Jo. 460. 

mY vila :—Gonsd. Jebara v. Ottoman Bank, [1927] 2 K. B. 


‘Bee, also, original volume, p. 319, No. 390. 


215b. ——— Repayment to 
. PONTYPRIDD UNION v. 
214; 065 L. J. K. B. 1080; 186 L. T. 83; 90 


J.P. 169; 42 T. L. R. 677; 70 Sol. Jo. 795; 

24 L. G. R. 405, 0. A. 

.]|—Observations by Scrutton, L.J., 

on the limits of the doctrine.-JEBARA v. 

OTTOMAN BANK, [1927] 2 K. B. 254; 96 

L. J. K. B. 581; 187 L. T. 101; 43 T. L. BR. 

869 ; 82 Com. Cas. 228, O. A.; on appeal, 

sub nom. OTTOMAN BANK v. JEBARA, [1928] 

A. C. 269, H. L 

Power to delegate in cases of supervening 
necessity.|—See original volume, pp. 390, 391, 
Nos. 939-942. ? 

Authority of carrier of goods—Land carrier.|— 
See Carriprs, Vol. VIII., pp. 26, 35, Nos. 


Buiarsprmen, Stame & 
1924} 1 K. B. 666; 93 


ent of necessity.|— 
Rew, [1927] 1 K. B. 


—— Master of ship.]|—See SHIPPING & NAVIGA- 


Authority of wife to pledge husband’s credit.]— 
See HUSBAND & WIFE. 
Acceptance of bill of exchange for honour of 
drawer.|—See Bitis of EXcHANGE, Vol. VI., 
pp. 415, 416. 


Part V.—Authority of the Agent. 


248. Add. Annotation :—Refd. Ralli v. Compafiia 
Naviera Sota y Aznar, [1920] 2 K. B. 287. 

272. Add. Annotation :—Roefd. Reckitt v. Barnett, 
Pembroke & Slater, {1928j 2 K. B. 244. 


281. Add. Annotations :—Consd. Reckitt v. Barnett, 
Pembroke & Slater, (1928] 2 K.B.244. Refd. 
Underwood v. Bank of Liverpool, Same v. 
Barclays Bank, [1924] 1 K. B. 775. 





PART V. SECT. 2, SUB-SECT, 1. 


240 v. Effect of ratification clause. ]} 
~——-Where the whole object of a ratifica- 
tion clause is to carry on business in 
sip Ht name, & the acts to be 
ratified, even when excessive, are 
specifically said to be acts done in the 
pore name, the clause cannot 

construed to 6o the whole 
nature of the power by making tHe 
attorney the universal agent of his 
rincipal.— BANK OF ‘TORONTO v. 
ATHESON, {1927] 3 W. W. R. 10.— 





247i. General powersa—Limited by 
recital.}-—-A power of attorney pet | 
an eent to grant a lease is not revok 
by the return of the landlord to the 

nited Kingdom, even though the 
document containing the power of 
attorney states that it is grenved 
owing to the tor b about to 
depart from the United Neer 
GRAHAM wv. MANDERS (1918), 58 
I. L. T. 5.—IR. 


“4s lui. -— ae ae v. 
LECLAIRE, [1930) 2 D. e R. 427.— 

258 ill, ——- -——.}-There is no 
power in an agent, acting under genera! 
power of attorney, to present an 
ecical:, a deha on bebalf of ais 

up © power express 

cuthori such aot — he Osman (191 9}, 
40 N. L. R. 17.—8s AF. 

t p. 301) For ‘“* (1886) ”’ 
Cry (187 | ag 


377 iv. —— - noua ke 
borrow money & secure ymen 
by mtge. is not to be inferred toerely 


read 





from general powers added to an 
enumeration of specific powers in a 
power of attorney, unless the exercise 
of such a power {s strictly necessary 
to carry out the express purpoxe of 
the instrument or the acts specifically 
authorised thereby.—ANDREWS vt. SIN- 
cua ton. 2D. L. R. 903; 2 
Ww. » @ 166.—CAN. 

277 v7. —— ._+—A bare 
power of attorney to make & indorse 
notes, cheques, eto., does not authorise 
the attorney to loans on his 

rincipal’s credit for the principal 
himas f or for the attorney's own 
accommodation or for a t. vy: 
nor is such authority conferred by a 
general power given the attorney to do 
ali ‘‘ other acts & things for the pur- 
pose of vate 4 on any business in 
my name.” The power to borrow 
money must be conferred in express 
terms, & when this power is alleged to 
be based on a power of attorney, the 
document m be read strict! 


Cc jo 

Bank OF TORONTO »v. MATHESON 

(Saak,), ett a D. L. R. 328; [1027] 
Ww. e R 1 -—CAN. 








283 ii. -——- ————- ——-. }—-AppIt. co. 
gave to H., customs broker. a power 
of attorney ‘‘ to transact al] business 
which * applt. co. ‘‘ may have with 
the Coll r of the Port of Montreal 
or relating to the Department of the 
Customs of the said Port... 
fying & confirming all that... 
attorney & agent sbali do.... 

ues to the order of the collector 
of toms were given to H. on his 
requisition for the payment of duties 
on goods imported by applt. co., 
43 


these cheques being made by the latter 
for fixed amounts corresponding to 
the invoices. Afterwards, through 
fraudulent devices, H., having suc- 
ceeded in passing entries for much 
smaller sums than the quantity of 
Foo roquired, induced the Customs 

ouse cashier to take the cheques thus 
jJssued by applit. co. for a higher 
amount than the ono apparently due, 
& either to apply the shad tee in pay- 
ment of duties owing by third parties 
or to relmbursae him in cash :—Held: 
(1) it was within the scope of the power 
of attorney given to H. by’ appit. co. 
that he should receive, in cash from 
the custom officials, balances of 
cheques delivered by him to them, after 
deductin the duties peyene in 
respect of ontries made by H. on behalf 
of applt. co. ; (2) it was not within the 
seope of the power of attorncy that be 
should direct the application of 
balances of appit. co.’s cheques in 
payment of duties owing by H.'s other 
customers.— CANADIAN Paorrio Ry. 
Co. v. R. (1917), 65 8. C. KR. 374; 37 
D. L. R. 719.—CAN. 

283 ili. ——— Power to withdraw 
Srom bank.}-——A joint savings account 
with a bank was opened in the names of 

Itf. & her husband. After the death of 
he husband oe ee her solr. a power 
of attorney, by which he was authorised 
to withdraw money from banks or 
individuals & to deposit same in any 
other bank or other place. In pur- 
suance of the oral in tions of the 
solr., & on production of the power of 
attorney & a certifed copy of letters 
probate of the husband’s » the bank 
paid ower the balance of the account 





Casés 288—332b. 
288. Add. Annotation :—Refd. Reckitt v. Barnett, 


296a. 


to the busband’s exors. :—Held: the 
bank had 
CANADIAN BANK OF COMMERCE (Alta.), 


[1927 3 DL. R. 
W. W. R. 182.—CAN. 


Pembroke & Slater, [1928] 2 K. B. 244. 


204. Add. Annotation :—Refd. Reckitt v. Barnett, 


Pembroke & Slater, [1928] 2 K. B. 244. 


Property held on trust for sale. ]— 
The two pltfs. having, as joint tenants, 
bought land which by Law of Property Act, 
1925 (c. 20), s. 36, became vested in them on 
the statutory trusts for sale, agreed to sell 
it to deft., & the conveyance was executed 
by one pltf. in person & by an attorney on 
behalf of the other pltf. The power of 
attorney was expressed to give ‘‘ the sole & 
absolute control of all my property real & 
personal of every description situate & being 
at Bury & elsewhere in the County of 
Lancaster & whether owned by me solely or 
jointly with any other person or persons.”’ 
Deft. declined to accept the conveyance on 
the ground that a trustee for sale could not 
delegate the execution of the trust to his 
attorney. In an action for specific per- 
formance :—Held: *the words used in the 
power of attorney applied only to property 
held in beneficial ownership & not to property 
held on a trust for sale, & the action failed.— 
GREEN v. WHITEHEAD, [1930] 1 Ch. 88; 99 
lL. 1: Ch. 153; 142 L. T. 1; 46 T. L. Wt. 
11,C. A. 








3808a. Salesman—Authority to cancel sale.|—A 


salesman employed at a salary of £3 a week 

& 1} per cent. on sales effected by him is not 

authorised to cancel sales made on behalf of 

Ney v. WOLMAN, [1921] 
. N. 10Q. 


332a. ——— — —.|—-Pltf. gave a power of attorney 


to T. & authorised him, in relation to pltf.’s 
affairs, to draw cheques on pltf.’s account at 
the bank without restriction. T. in fraud of 
plitf. drew a cheque on pitf.’s account, in favour 


See arenes 


acted righbtly.—Ioss v. 


287 vii. 





1056; [1927] 3 


on second mortga 
attorney authurise 
lend on mtge., charge or lien of real 


n 


W. W. Kt. 457.—CAN. 





d 


Power to invest 
e.J—A power of 
the attorney ‘‘ to 
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of defts. in part-payment for a motor-car 
which T.. had obtained from them for his own 
purposes on the hire-purchase system. Defts. 
knew that the cheque was drawn by T. as agent 


_ for pltf. In an action by pitf. to recover from 


defts. the proceeds of the cheque :—Held : as 
defts. knew that T. was paying his own debt 
to them with pltf.’s money, & as T. had no 
authority to pay his own debts therewith, 
Itf. was entitled to recover.—RECKITT v. 

ARNETT, PEMBROKE & SLATER, LTD., [1929] 
A. C. 176; 98 L. J. K. B. 186; 140 L. T. 
is i 45 T. L. R. 36; 34 Com. Cas. 126, 


Annotation :—Refd. Lioyds Bank v. Chartered Bank of India, 
Australia & China, [1929] 1 K. B. 40. 


332b. 








-|—Plitf. gave to one T., who was 
a solr., a power of attorney & authorised him 
to draw cheques on his, pltf.’s, behalf. T. was 
also acting as solr. for deft. & obtained 
from her a cheque for nearly £5,000 for the 
discharge of certain liabilities of which T. 
had informed her. At that time deft.’s 
banking account was, though deft. was not 
aware of it, about £1,500 short of the amount 
of the cheque & T. drew a bearer cheque for 
£1,500 on pitf.’s account & paid it into deft.’s 
account, the cheque showing on its face that 
it was drawn py ‘I’. as attorney for pltf. T. 
was thus enabled to cash deft.’s cheque. 
Pitf., on ascertaining the facts, brought this 
action against deft. for a declaration that he 
was entitled to recover from her the pro- 
ceeds of the £1,500 cheque :—Held: as 
deft.’8 bank had notice on the face of the 
£1,500 cheque that it represented money 
belonging to pltf., & as they had received it 
as agents for deft. & had credited it to her 
account, pltf. was entitled to succeed.— 
RECKITT v. NUNBURNHOLME (1929), 465 
T. L. R. 629. 








nn eee nne SS 








se. Trading licence—Power to ap- 
ply for.)—A., a storekeeper, by genera] 
power of attorney pyuoles H. to 
manage & transact 8 business in 
Nata!. At the date of appointment 


287 i. Sce, also, No. 287 vi., post. 


287 iv. Power to discharge. } 
—A power of attorney appointed the 
grantor’s wife his agent for the purpose 
of all dealings with his property, real 
or ersonal, Canada. In the 
specific clause granting the power to” 
execute instruments in connection 
with his real property, a discharge of 
mtge. was not named as one of the 
instruments :—J/eld : the very general 
words used in tho power of attorney 
covered the right of the agent to 
execute a discharge of tmtge.—Re 
LAND ‘TITLES ACT, Ite REGISTRATION 








OF A POWER OF ATTORNEY, [1918] 
2 W. W. R. 947.—CAN. 
287 v. —— —.]}—The dis- 





charge of a mtge. was executed under 
@ power which, after authorising the 
attorney to sell the principal’s lands & 
give reccoipts for the consideration 
money, gave power, upon payment of 
all or any debts, to givo proper & 
sufficient acquittances & discharges for 
saine :—Zileld ; sufficient authority to 
sign the statutory certificate.—LiE 
o Monuow (1866), 25 U. C. R. 604.— 


287 vi. -——— Power to give—To 
secure unpaid pnurchase-money.)}—A 
transaction whoreby an ageut pur- 
chased land for casb on behalf of his 
principal & subsequently gave a mtge. 
on the land & a conveyance of other 
lands in satisfaction of the amount 
pepe unpaid :—Jield: antbo- 
rised by the agent’s power of attorney. 
—DINSMORE v0. [1918] 3 





PHILIP, 


estate any money belonging to ” the 
principal :—Held;: the attorney was 
authorised by the power to lend mnoney 
on tbo security of a second tntge.— 
MCCUTCHEON ¥, RRGISTRAR OF TITLES, 
are V.L.R. 93; 48 A. lL. T. 137.— 





sd. Property— Power to transfer to 
himeelf.-—A husband had certain 
property put in his wifo’s name. He 
held a general power of attorney from 
hor. Subsequently the husband, as 
lis wife’s attorney, had the property 
transferred into his own name :— 
Hicld: the wife was entitled to have 
the transfer to her husband set aside.— 
ELFORD v, ELFORD (1922), 69 D. L. R. 
284: 64 S. C. R. 1253 [1922] 8 
W. W. R. 339; affy. 61 D. L. R. 40; 
14 Sask. L. R. 363.—CAN. 


295 vii. —— Power to sign 
contract.)—Resp. co. baving sold land 
to appit. gave to its agent in the 
Transvaal a general power of attorney 
conferring upon him “ full power to 
act on our bebalf in all matters & 
things that do or may affect or concern 
us in 8. Africa.”?’ The power then 
proceeded in the following words ‘‘ & 

particular but without prejudice to 
the foregoing genecrality ’’ to give 
particular instances of acts that the 
agent was empowered to perform :— 
Held s under the power the agent was 
authorised to sign the written contract 
of sale.—MEASROCK vw. NEW SCOTLAND 
LAND Co., LTD., LIQUIDATOR, [1922] 
App. D. 237.—S. AF. 


44 





A. was trading under a licence er facie 
good, but which Jater was declared 
void. H. appied for a new licence, 
but it was objected that he had no 
authority to make the application :— 
Held: the power of attorney was 
sufficient authority to H. for the 
purpose.—HAFFIZEv JACOBSON (1819), 
40 N. L. R. 322.—S. AF. 


sf. Power granted by corporation to 
offivials for time being—Hegistrar en- 
titled to require proof that persons exe- 
culing power hold officc.)—Re LAND 
TITLES AcT, ROYAL TRUST CO.’S CASE, 
(1921) 3 W. W. R. 246.—CAN. 


PART V. SECT. 3, SUB-SECT. 1. 


sz. Agent obtaining transfer of property 
to principal— Authority lo transfer pro- 
perty to third party }—Applt. sold to 
D. land, a portion of which he had not 
obtained transfer. Applt. instructed 
resp., a attorucy, to put the matter 
through; resp. thereupon obtained 
transfer of the piece of land in question 
into Bppit. name, & then guve trans- 
fer of the whole to D. :—Held: resp.’s 
authority was wide ocnough to cover 
the costs incurred by him in obtaining 
transfcr of the piece of land into 
applt. 8s name.—STANTON vo. ALLPORT, 
.1923) K. D. L. 155.—S. AF. 


PART V. SECT. 3, SUB-SECT. 2. 


sj. Grain marke usage—Right of 
broker to close out customer. }— RUSSELL 
v. CANADA WsST GRAIN CO., [1925] 3 
W. W. KR. 508.—CAN. 


338a. 


370. 


ee al Ts 


Add. Annotation :—Refd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 


Authority to sign for business pur- 
oses.]—Resps. had two accounts with applt. 

ank at Sydney in connection with a business 
which they there carried on. 
the bank in writing that the two managers 
of their business had authority together to 
sign & indorse cheques, to draw & indorse 
promissory notes & bills of exchange, & to 
transact on their behalf all business connected 
with the accounts. 
frequently issue to a customer, in exchange 
for a cheque in favour of the bank, a cheque, 
described as a “ bank cheque,” drawn by the 
bank on itself in favour of & person designated 





by him, or to bearer. 
cheques drawn in favour of applt. bank by 
the managers, the bank issucd to one of the 
managers ‘tank cheques payable to a name 
designated by him; 
fraudulently appropriated :—Held : 
bank was not entitled to debit the bank 
cheques against resps. 
not implied authority to receive bank cheques, 
& the circumstances in which on certain 
previous occasions the manager had been 
allowed to give instructions as to the applica- 
tion of the amount of cheques drawn, made 
the evidence fall far short of the strong case 
needed to show an ostensible authority pre- 
vailing over written instructions.—AUSTRA- 
LIAN BANK GF COMMERCE v. PEREL, [1926] 
A. C. 737; 95 L. J. P. C. 185; 135 L. T. 
586, P. C. 


Add. Annotations :—As {fo (1) Consd. Jones 
v. Waring & Gillow, [1926] A. C. 670. Refd. 


Vol. I.—Agency. Cases 388—390. 


London Joint Stock Bank v. Macmillan & 
Arthur, [1918] A. C. 777. 


Add. Annotations :—As to (1) Refd. London 
Joint Stock Bank ». Macmillan & Arthur, 
A. C. 777; Guildford Trust v. Goss 
(1927), 186 L. T. 725. 


Add. Annotation :—As to (1) Consd. London 
Joint Stock Bank v. Macmillan & Arthur, 


Add. Annotation :—Consd. London Joint 


Stock Bank v. Macmillan & Arthur, [1918] 


Add. Annotalion :—Refd. Underwood v. 
Liverpool Bank, Same v. Barclays Bank, 


[1921] 1 K. B. 775. 


Add. Annotations :—As to (2) Distd. Lloyds 
Bank v. Chartered Bank of India, Australia 
& China, [1929] 1 K. B. 40. Refd. Marconi’s 
Wireless Telegraph Co. v. Newman, [1930] 
2K. B. 292. As to (3) Refd. Liggett (Liver- 
pool) v. Barclays Bank, [1928] 1 K. B. 48. 


Add. Annotations :—Distd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. Refd. Underwood v. Bank 
of Liverpool, Same v. Barclay’s Bank, [1924] 
1 K. B. 775; Liggett (Liverpool) v. Barclays 
Bank, ({1928] 1 K. B. 48. 


Add. Annotations :—Distd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
Refd. Liggett (Liverpoo!) 
v. Barclays Bank, [1928] 1 K. B. 48. 


Add. Annotations :—Consd. Prager v. Blatspiel, 
Stamp & Heacock, [1924] 1 K. B. 566. 
Refd. Jebara v. Ottoman Bank, [1927] 2 K. B. 


25. 


371. 
[1918] 
They informed 
373. 
{1918} A. C. 777. 
379. 
B i is 
anks in Australia A. C. 777. 
382. 
In exchange for | gg¢., 
these cheques he 
applt. 
The manager had 387. 
388. 
[1929] 1 K. B. 40. 
390. 


PART V. SECT. 3, SUB-SECT. 4.—A. 


340 iii. _ Authority to draw 
cheques in principul’s name— Agent 
drawing cheques to repay personul 
losses.j}—if a co.’s branch manager, 
whose powers include receiving money, 
depositing it in a bank in the co.'s 
name, & drawing cheques against such 
funds in the co.’s name for the pur- 
poses of its business but not for his 
own personal business, misappropriates 
its funds by drawing cheques in the 
co.’s name to repay his own personal 
loans, the co. can recover the sums 
thus paid from those to whom they 
were paid, although the latter received 
them honestly & believing, as told them 
by the person paying them, that he 
had money coming to him from the 
co. for commission & that he was 
authorised to draw cheques for these 
commissions.—LONDON GUARANTEE, 
rTc., Co. v. ABRAMS & Kovsky, (1923) 
2 W. W. R. 1006.—CAN. 


PART V. SECT. 3, SUB-SECT. 5. 


379 ii. ---Where a 
principal entrusts an agent with indicia 
of title & a signed transfer, the trans- 
feree’s name being left blank, for the 
purpose of raising & certain sum on 
such securities, & tho ent borrows 
@ larger sum & fraudulently appro- 
priates the difference, the lender being 
in orance of the amount sperified 
by the principal, the principal capnot 
redeem the securities without paying 
the lender the amount lent. The fact 
that tho transfer states a certain sum 
as consideration docs not necessarily 
impose upon the lender the duty of 
inquiring as to the limitations of the 
agent’s authority.—MAaBAan vo. M 
NESS, [1918] 2 ‘. » R. 191; 
Man. L. R. 470; 40 D. L. 

CAN. 


PART Vv. SECT. 3, SUB-SECT. 6.—A. 
897 ii. ——— Authority as such—Con- 














AN- 
28 
R. 136.— 


tract not completed.J—KERSHAW_ v. 
UniTen Artists (Man.), [1926] 1 
D. L. R. 738.—CAN, 


398 ii. ——  Authorily to sign cuon- 
tract-——Contract providing for payment 
of price by instalments. }—Defts. signed 
& gave to an agent a document in the 
following terms :—‘'‘ We hereby agree 
to sell the property for £6,700 nett, 
provided a sale takes place within 
fourteen days from dato hereof. The 
above price to be clear of all com- 
mission charges.’?’ The agent, within 
the fourteen days, signed a contract of 
sale by which the sane was sold to 
pltf. for £6,700, payable £1,000 deposit 
(£50 preliminary deposit, to be in- 
creased to £1,000 within one month), 
£2,250 within three months, & £3,450 
within six months, possession to he 
given after the second payment 
£2,250 at the end of the three months. 
There was no provision for interest on 
the balance :—Held: the ducument 
signed by deft. was not au authority 
to the agent to sign a contract con- 
taining the above terins as to payment. 
—Boyp v. O’CONNOR, [1922] V. L. R. 
603.—AUS. 


$98 iii, —— Condract containing 
penalty clause.}—Held: the oxistence 
of the penalty clause, which was not 
covered by the agent’s {nstructions, & 
was not separable from the remainder 
of the contract, justified the principal 
in repudiating the agent’s action, & 
the contract must be set aside. —Du 
ey v, LAIRD, [1927] App. D. 21.— 


ai. General authority.J—PItf. 
contracted with defts. to purchase & 
deliver potatoes at wn agreed price 
pes bushel. The farmers from whom 
he potatoes were to be purchased 
required cush payments, & defta. 








agreed to inake advances to put pitt. . 


in funds for this purpose. 
45 


Defts. were 


not prompt in providing funds, & pltf. 
complained of the golny which ham- 
wrod him in buylng, &, in order to 
induae him to carry out the contract, 
dofta.’ agent offered an advance of 
25 eents per bushel on the contract 
price for four cart. loads of potatoer :— 
Held: the agent on the spot, lookin 

after defts.’ interests, had a genera 
authority sufficiently broad to cover 
the making of the contract for the 
advanced pue —~LEGAvy v. DAVIBON 
(1919), 52 N.S. R. 543.--CAN,. 


r. This case wasn reversed (1916), 
22 Cc. L. R. 307. Delete the words 
‘no actual or apparent’? in the 
sentence, ‘* Held: O. had no actual 
or apparent authority to va the 
written contract by substituting a 
Jater date for delivery.”’ é 


sk. Agent agreeing tu payment of com- 
pensation to purchaser if transaction not 
completed— Authority to sell. }—A claim 
by a proposed purchaser for cag spe 
on the ground of an agreement by the 
vendor’s agent for compensation to 
the purchaser should the contract 
not be made by the vendor, disallowed 
in the absence of any authority from 
the vendor to make such an agreement. 
—THOMPSON »v. LYNNE, [1921] 1 
WwW. W. ft. 238; 66 D. L. R. 729.~— 
CAN. 


sl. Salesman making reduction in 
rice. ag aa pene not an es 
{ASON RAN, . wv. YIN, 
(1925) 1 D. L. R. 3533 57 N. 8. R. 
445.—CAN. 


sm. Solicitor’s clerk giving wunder- 
taking as to withdrawal of rar: 
al’s caveat— Authority as such.)}-— 


Gener 

Held: the solr. was personally bound 
by the undertaking.—HAWKINS wv. 
GADEN (1925), 37 Cc. L. R. 183 i 26 
8. R. N.S. W. 382; [1926] Argus . R. 


 109.—AUB. 


Cases 899—405. 


399. 
406. 


426. 


427. 


433. 


434. 


436. 


442. 


464. 
465. 
468. 


469. 


472. 
477. 


For ‘“ bought note’’ in catchwords read 
‘** gold note. 

Add. Annotation :—As to (1) Apprvd. News- 
holme v. Road Transport & General Insce., 
[1929] 2 E. B. 356. 

Add. Annotations :—Consd. Keen v. Mear, 
[1920] 2 Ch. 574. Apld. Lewcock v. Bromley 
(1920), 127 L. T. 116. 


Add. Annotation :—Refd. Thirkell ». Cambi, 
{1919} 2 K. B. 590. 


Add. Annotation :—Consd. Re Bebington’s 
Gore: Bebington v. Wildman, [1921] 1 
e 5 e 


Add. Annotation :—Retd. Re Bebington’s 
Tenancy, Bebington v. Wildman, [1921] 1 Ch. 
559. 

Add. Annotation :—Refd. Re Bebington’s 
Tenancy, Bebington »v. Wildman, [1921] 1 
Ch. 559. | 
Add. Annotation :—Refd. Re Knight & 
Hubbard’s Underlease, Hubbard v. Highton, 
[1923] 1 Ch. 130. . 


Add. Annotation :—As to (1) Refd. Poland 
v. Parr, [1927] 1 K. B. 236. 


Add. Annotation :—As to (1) Refd. Savill v. 
Harben (1919), 89 L. J. K. B. 47. 


Add. Annotation :—Refd. Lowther v. Harris 
(1926), 48 T. L. R. 24. 


Add. Annotations :—As to (1) Consd. Folkes 
v. King, [1923] 1 K. B. 282. Refd. Lowther 
v. Harris (}926), 48 T. L. R. 24. 

Add. Annotation :—As to (1) Refd. Lowther 
v. Harris, [1927] 1 K. B. 393. 

Add. Annotations :—Consd. Folkes v. King, 
[1923] 1 K. B. 282; Lowther v. Harris (1926), 
43 T. L. R. 24. 


481a. ——— Person living in house of hirer of goods.] 


—STROHMENGER v. ATTENBOROUGH (18904), 
11 T. L. R. 7, D.C. 


483a. —— Agent intrusted with motor car—To 


484. 


485. 


PART V. SECT. 8, SUB-SECT. 8.—A. 


428 tv. 
on weekly tenancy—Lease granted for 
long term.}—Pltf. was the owner of 
promives let to a weekly tenant. 

he tenant left she recommended deft. 


dott, 


collected the rent, which was paid 
authori y. 


deft. 


ven 


ec, 


ear 
ledge 
ad given authority to her husband 

2 make such a lease :—Held: 
fact that pitt.’s husband had collected 
her rent was no evidence that he had 
Soa ne to make a lease for four 
ears on aes behalf.— Voan v. KERR | his 


(Orb), te N N. 1. AUB. 


427 li. ———_ dul 
chaser or tenant.J—D 


Itf. as a tenant. 


sell to specified person.|— HEAP v. MOTORISTS’ 
Apvisory AGENCY, Ltp., No. 495b, post. 


Add. Annotation :—As to Ae Refa. Lowther 
v. Harris (1926), 43 T. L. R. 24. 


Add. Annotation :—Aa to (2) ae Lowther 
v. Harris (1926), 43 T. L. R 


—— Improper sale }—Pit was 








hotel. 





Express authority to let 


When 


Pitf. never saw 
but pitf.’s husband arranged some 
him, & thereafter 


alease. The 
ment to lease 


, on behalf’ of pltf. & with her 

In an action of ejectment 
alleged that pltf.’s husband had 
him a lease for four years from 
19138, & that he was a tenant from 
to year. Pitt. denied any know- 
of a lease for a term, or that she 


bind him 


the rents & manage 


collect the rents 


W. L. R. 84: kas ant Byaad 
to find pur- 
- wrote to a 


ig nage bilo requires 
11992) 5. "0. 656. 





he proper. 
terms mentioned b eft 
it on deft.’s behal 
letter did not authorise the ‘agent to 
by a conoluded contract, 


487. 


& 
@ 


492. 
495. 


land agent as follows :—‘‘ Re sale of 
I will take £2,500 for the free- 
hold, & stock & furniture at valuation, 
or will lease for a term of five 
rent £5 per week. £1,000 w 
walk out."? The agent submitted the 
property to pltf., who elected to take 
epent t drew up an agree- 

rty ayer a ee 


-—H a 


he be ped amounted to an authority 
nd a purchaser.—QUIOK vo. WINTER, 
{1920) N. Z. L. R. 98.—N.Z. 


sn. Law agent— Authorit 
property ).—. 
oven thouck | he rage | be , Cpioyes to 
airs of a property nee ne 

rep 

authority to grant leases on ee of 
The existence of such 
an authority ue be fo Found by the 

‘o 
Dalry eee v. 
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 tapest: 


ae esas eee 


ENnGLisH AND Emprre Dicest SUPPLEMENT. 


the owner of the A. tapestry & the L. 
tap , & he gave to P., a dealer in antiques, 
& i authority to obtain & submit offers 
from possible purchasers. P. falsely repre- 
sented to pltf. that he could obtain bse for 
the A. tapestry, & pltf. allowed him to take 
it away for delivery to a purchaser, who Ve 
tapestry to deft, for £250. Subsequently P., 

ry or u uently P., 
who never had authority to sell the L. 
tapestry, stole it from pltf. & sold it to deft. 
In an action for conversion deft. contended 
that P. had been in possession of the tapestries 
as a mercantile agent within the Act of 1889, 
& that as he had bought them from P. in good 


faith he had acquired or ropertyinthem. He 


also soutendea: that A gael . had held out P. as 
& person with hrigirg oh a sell & was estopped 
from sa no such authority 


in fact :— eas although P.’s authority 
was limited, i. although he was not acting for 
any principal other than er yet these facts 
did not prevent him from being a mercantile 
agent & in the circumstances he was a mer- 
cantile agent & in possession of the A. 
tapestry with the consent of pltf., & as to 
that tapestry the defence under the Act of 
1889 was established; (2) as to the L. 
, ag P. was never in possession of it 
with p tt.’ consent, the defence under the 
Act failed, &, as pltf. had never represented 
to deft. that P. ae eerey to it, there 
was no estoppel, & pltf. was entitled to 
recover the va 5 of the L. ta alone.— 
LOWTHER v. HARRIS, ODT 1 K. B. 893; 
a L. J. K. B. 170; 136 L. T 877; 48 T.L. R. 
Add. Annotations :—<Asto (1) Distd. Kempler 
v. Bravingtons (1925), 183 L. T. 680. Refd. 
oa Eo ay A etait 43 tire R. 24. 
8 (2) ° empler v. ravingtons 
(1925), 133 L. T. 680. 
Add. Annotation :—Refd. Lowther v. Harris 
(1926), 43 T. L. R. 24, 
Add. Annotation :—As to (1) Distd. Laurie & 
Morewood wv. Dudin, [1925] 2 K. B. 388. 


Add. Annotations :—As to (1) Consd. Folkes 
v. King, [1923] 1 K. B. 282; Lake v. Simmons, 
[1926] ere K.B. 51. Refd. Heap v. Motoriste’ 
Advisory Tan a {1928} 1 K. B. 8577; 

Lowther v 1036) 48 T. L. R. 24. 
Generally, Consd. Buller & Co. v. Brooks 
(T. J.), Lia. (1930), 142 L. T. 576. 


se eee A ae - 








PART V. SECT. 8, SUB-SECT. 8.—B. 


433 1. A — Without authority— 
Notice rat ieee notice to quit must 
be such that the tenant y safely act 
on it at the time of neon y it. A 
notice by an Losing pipe agent, 
therefore, cannot 6 good by an 
adoption of it by the cies rineipal after 
the proper time for it.-—SHare 
ABDOOL wv. JUMA Mueety Suc (1939), 
60 N. L. R. 75.—8. AF. 


ears, 
k Pa 


deft.’s 


PART V. SECT. 3, SUB-SECT. 9. 


so. Bank manager consenting to addt- 

oe ole bank as po hase autho- 

16 i. ore nae cotnae thori to eh ive coneent ia writine 
aw n autho ve consent in 

rea. for the ad pitt. there be 


any reasonable caebe y bapa the 

signature to the consent is in reality 

ee censturs, the order should be thet 
ane be added as a Beeches pitt. on 


alpy 


filing th necessary ©oO —KvUsOn 
und upon it. | v. aR ea Paw 15 Sask. 
GILLESPIE, ties 923] 2 W Ww. WR. 


495a. Act of 1889-—-Agent obtaining possession by 


trick—Authority to sell—At specified price.| 
~The owner of a motor car delivered it to 
a mercantile agent for sale. The owner stipu- 
lated & the agent agreed that the car should 
not be sold at less than a specified price with- 
out the owner’s permission. The agent in- 
tended from the beginning to sell the car 
immediately for the best price he could get 
& to use the proceeds for his own pur- 
poses. On the day on which he got the 
car he sold it for less than the specified 
pave to a purchaser who bought it in good 
aith & without notice of the agent’s 
fraud. The agent misappropriated the pro- 
ceeds. The car was subsequently purchased 
by deft. In an action of detinue by the 
owner of the car against deft. :—Held: 
(1) deft. acquired a good title by virtue 
of 1889 Act, s. 23; (2) the mercantile 
agent had not rendered himself liable to 
be convicted of larceny by a trick, inas- 
much as he was authorised by pltf. to 
pass the property in the car to a purchaser ; 
(3) as pltf. in fact consented to the mer- 
cantile agent: having possession of the car, it 
was immaterial whether the latter committed 
larceny by a trick.—FoOLKEs v. KING, [1923] 
1 K.B. 282; 92 L. J. K. B. 125; 128 L. T. 
405; 89 T. L. R. 77; 67 Sol. Jo. 227; 28 
Com. Cas. 110; 86 J. P. Jo. 552, O. A. 


Annotations :—As to (2) Distd. Heap v. Motorists’ Advisory 


Agency, [1923] 1 K. 
[1926] 2 K. B. 51; Lowther v. Harris, [1927] 1 K. B. 393. 
arto) Consd. Buller & Co. v. Brooks (T. J.), Ltd. (1930), 


495b. 


PART V. SECT. 3, SUB-SECT. 10.— 
A. (a) vi. 


Consd. Lake v. Simmons, 


—— —— To specified person—Sale to 
third party.|—Pitf., desiring to sell his motor 
car for £210, & being informed by N. that he 
had a friend H., who would probably buy 
it for that price, allowed N. to have posses- 
sion of the car for the sole purpose of showing 
it & endeavouring to sell it to H. There was 
no such person as H., & N. represented that 
there was with the intention of obtaining 
the car for his own benefit. N. afterwards 
through an intermediary sold the car to 
defts. for £110. Before N. got possession of 
the car he had been convicted of theft & 
other offences, but that was not known to 
any of the parties. While N. was in posses- 
sion of the car he obtained an appointment 
as car salesman to a firm of motor engineers. 
In an action by pltf. against defts. for the 
return of the car or its value & damages for 
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its detention :—Held: (1) N. had obtained 
the car from pltf. by larceny by a trick, 

lItf. never having given any real consent to 
Rie having or passing the property thercin, 
& pltf. should succeed in the action unless 
defts. had some valid defence thereto; (2) 
defts. could not rely upon the defence that 
under 1889 Act, s. 2 (1), the sale to them 
was as valid as if the seller had been expressly 
authorised by pltf. to make the same, inas- 
much as N. was not a ‘“‘ mercantile agent,”’ 
&, if he was, the sale by him was not a sale 
in the ordinary course of his business as a 
mercantile agent, within that sub-section ; 
&, further, because defts. had failed to 
satisfy the proviso to that sub-section by 
showing that they had not at the time of the 
disposition notice that N. had not authority to 
sell the car; & defts. had no defence to the 
action. 

(3) Under 1889 Act, s. 2 (1), proviso, the 
onus is on the person taking under the dis- 
position of the goods made by the mercantile 
agent of proving that he acted in good faith 
& without notice of the agent’s want of 
authority, & is not upon the person whose 
goods have been disposed of by the agent of 
proving the contrary.—HEaP v. Mororists’ 
Apvisory AGENCY, Lrp., [1923] 1 K. B. 
577; 92 L. J. K. B. 553; 129 L. T. 146; 39 
T. L. R. 150; 67 Sol. Jo. 300. 

Annotations :—.As to (1) Consd. Lake v. Simmons (1926), 95 
LU. J. K. B. 586. Refd. Buller & Co. v. Brooks (T. J.), 
Ltd. (1930), 142 L. T. 576. 


498. Add. Annotation:—As to (1) Refd. Lake v. 
Simmons, [1926] 2 K. B. 51. 


500. Add. Annotation :—Consd. Folkes ». King, 
[1923] 1 K. B. 282. 


505a. ——— Agent intrusted with motor car to sell 
to specified person—Sale to third party.]— 
Heap v. MOoroRists’ ADVISORY AGENCY, 
Lrp., No. 495b, ante. 


507a. —-— Onus of proof.])—Hrap v. Mororists’ 
ADVISORY AGENCY, Lrp., No. 495b, ante. 


517. Add. Annotation :—Generally, Refd. Lake v. 
Simmons, [1926] 2 K. B. 51. 


520. Add. Annotation :—As to (1) Refd. Folkes v. 
King, [1928] 1 K. B. 282. 


529. Add. Annotation :—Refd. Lake v. Simmons, 
[1926] 2 K. B. 51. 


PART V. nck és = cael 10.— | mala fides of purchaser.}—Where an 
a) vil. 


: owner of soour who has placed them 


with a mercantile agent, sues an alleged 


sp. Dealer tn possession of coe . nae Bik ay buchacse aan yn purchaser thereof from the agent for 
; bust : 


financing co., took an assignment of | The expression ‘‘ when acting in the oat 


rs ak conversion, & deft. relies 
© above Act) the actual] payment 


ee between motor car | ordina course of business of a | of money by deft. to the agent will not 


mercantile agent,’’ means when acting | gegtroy the fact of maia fides, but the 
within business hours, at & proper | ant that the transaction is found not 


agreement & the ent were duly lace of business, & in other respects | ; 
registered. Plitf. left the car in the | in the ordinary way in which a mer- palace one deniers at atiet ee 
possencton of the dealers knowing that | cantile agent would act, so that there | ;), goods or disposal of them to 


for the purpose of re-sMe. The | suppose that anything wrong is being only on tho question of guod faith, 


eftected a sale of the car to | done, or to give him notice that the 


& proof of the dishonesty of the agent 


manager 
set who paid the dealers therefor | disposition is one which the mercantile is not sufficient; it must be shown that 


0 
believing 
dealers :—Held: deft. was protected | LTp. vw. 

by sect. 60 (1) of Sale of Goods Act, | Lrp., [1922] 1 W. 


vw. J 
4D 


0 
1) 1 W. 
—-OAN. 


wing nothing of pitf.’s claim & | agent had no authority to make.— ; A 
he was buying from the | Acme STEEL Goops Co. OF CANADA, peat iA ie pee a — Ke 
Walsh oe ar tard ,CO» | the hilt the mala fides uf the alleged 


63 sale.—ACME STEEL Goops Co. oF 


B. C. R. 539 | Ganapa, Liv. v 


8. B. C., 1924, o. 225, and had a D. L. R. 529; 30 . WALLS CONSTRUO- 
title to the ocar.-—CoMMERCIAL | CAN. TION Co., LTD. Aree) 1 W. W. R. 689 $ 
Mich A Lap. sac ater ecg 10.— | 83,2: & 39; 30 B.C. R. 539. 
LK, $09; 43 B. 0. R. 61; affa., ; [ad viii. ay : 
W. R. 420; i D. L. A. (a) 


gt. Act of 1889-—Necessity for proof of 
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Cases 530—'711. ENGLISH AND Empire Dicrst SupPLEMENT. 


530. Add. Annotations :—Consd. Lioyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. Refd. Reckitt 1. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 


582. Add. Annoiation :—Refd. Pearl Mill Co. v. 
Ivy Tannery Co., [1919] 1 K. B. 78. 


586. Add. Annoitalion :—As to (1) Refd. Clayton- 
Greene v. De Courville (1920), 36 T. I.. R. 790. 


589a. Caretaker.]—FORDER (J. C.) & Son, Lp. 
v. HARTINGTON (1929), 73 Sol. Jo. &50. 


590. Add. Annotation :—Refd. Coldingham Parish 
Council v. Smith, [1918] 2 K. B. 90, 


591. Add. Annoilation :—Refd. Bradford v. Price 
(1923), 922 L. J. K. B. 871. 


605. Add. Annotation :—Refd. Miss Gray, Ltd. »v. 
Cathcart (1922), 38 T. L. R. 562. 


608a. Tenant of public-house—Not being licensee 
—Holding out.|——-Deft. was the licensee of a 
eae saa at which meals were served. 
n 1917, an agreement was entered into 
between deft. & the general manager of the 
owners & a third person, whereby the latter 
became the tenant of the licensed premises 
& deft. was released from all obligations 
under the tenancy. The licence, however, 
was not transferred, & deft.’s name remained 
painted up over the doorway. During the 
continuance of the new tenancy liquor as 
well as food was sold on the premises. Pltfs., 
during this period, supplied fish, fruit & 
vegetables to the tenant. The accounts 
were not fully met, & pltfs., on discovering 
that deft. was the licensee, which discovery 
was made after the goods had been supplied, 
sought to make him liable for the price on 
the ground that the tenant was either the 
agent of deft. by operation of law, or that 
deft. was cstopped from denying such agency : 
—Held: where two people agreed that one 
should illegally & improperly occupy a 
position which could only be lawfully 
occupied by the other, that did not neces- 
sarily make the adc occupying the position 
the agent for all purposes of the person who 
ought to be occupying it; the tenant was 





not in fact deft.’s agent; & as between him- 
self & pltfs., deft. was not estopped from 
setting up the true state of affairs, because, 
whatever misrepresentations were made, 
they did not reach pltfs. nor cause them to 
act to their detriment.—MacFisHErins, Lrp. 
v. HARRISON (1924), 08 L. J. K. B. 811; 
182 L. T. 22; 88 J. P. 154; 40 T. L. R. 700; 
68 Sol. Jo. 89. 


627. Add. Annotation :—Retd. Pennington v. Re- 
liance Motor Works, [1923] 1 K. B. 127. 


645a.——.]—-BEALE v. Mourns (1847), 10 Q. B. 
976; 5 Ry. & Can. Cas. 105; 16 L. J. Q. B. 
410; 11 Jur. 845; 116 B. R. 370. 

Aton :—Refd. Newton v. Belcher (1848), 6 Ry. & Can. 


646. Add. Citation :—sub nom. Re WOLVERHAMEP- 
TON, CHESTER & BIRKENHEAD JUNCTION Ry. 
Co., Hz p. Corrie, 14 Jur. 703. 
Add. Annotation :—Apld. Re Direct Exeter, . 
Plymouth & Devenport Ry. Co., Ex p. 
Roberts (1850), 2 H. & Tw. 392. 


656. After this case insert ‘‘ Sce, also. COMPANIES, 
Vol. IX., p. 53, Nos. 116 et seq.’’ 


664. After this case insert ‘‘ Sec, also, COMPANIES, 
Vol. IX., pp. 44, 53, Nos. 61-63, 110.” 


704a. Mess committee—Goods ordered by secre- 
tary.}—Pltf. supplied goods to the officers’ 
mess of a brigade of which deft. was at the 
time commanding officer, the orders for 
the goods being given by the secretary of the 
mess committee. Pitf. sued deft. for the 
price, alleging that under the King’s Regula- 
tions deft. was liable or that he was liable 
as principal for the acts of the mess secretary : 
—Held: the Regulations did not create any 
liability between the commanding officer & 
tradesmen, & as deft. neither gave nor 
authorised the orders, & pltf. did not give 
deft. credit, the action failed.-—-LASCELLES wv. 
RATHBUN (1919), 35 T. L. R. 347; 63 Sol. 
Jo. 410, O. A. 

710a. S.P. BONHAM v. MAycock (1928), 188 L. T. 
736; 44 T. L. R. 387; 72 Sol. Jo. 254. 


711. Add. Annotation :—Dbtd. Butwick v. Grant, 
{1924} 2 K. B. 483. 





PART V. SECT. 8, SUB-SECT. 11. hy Ca L. R.128; 43 D.L. R.770.— | the third party was the creditor’s 


5673 i. Ageni—Authorily io buy at 


agent. The onus is on the debtor to 
prove either that there was an express 


discretion—Secret limitations.)—If & | PART Vv. SECT. 8, SUB-SECT. 12.—A. agency, or to show, by the acts of the 


person desiring to buy grain arms his 


ith r f ab. Member of syndicate acting for syn- | creditor, that these were sufficient 
reaaey Bonde hin outty hays then: dicate.)—PIitf. sought to recover from | to establish agency by holding out or 
foena executed by vendors & with | defts., members of a syndicate formed ea Ds v. Fry & MOCUNER, 


authority to sign them on his behalf | for the purpose of exploring & testing | [1924 
subject to the verbal condition that | certain mining properties, the price 711. 
of goods supplied upon the order of | geposit.}—An agent for sale has no 


the agent must stipulate that the 


4D. L. R. 735.—CAN. 
Right to receive 








: ‘p 
contracts are not to come into effect | one of {he defts., C., & upon his credit. | implied authority as such to receive 
until his principa) has approved of the | At the time the goods were supplied, | a deposit.—PEARSON v. WILSON (1917), 
samples, this is o holding out that the | Bitf. did not know that C. was 4 | Q. W. N. 49; 11 Q. J. P. 105.—AUS. 


agent has authority to make the con- | Member of a syndicate or was acting 
tracts, & the principal is bound | for others :—Held - 











711 vi. .}—Pitf. made 
defts. other than an offer to D., as agent for L., to pur- 


thereby though no such atipulation 1s | oe ere ye me (ABOU) 46 Oe Le it, | chase land of L, for $5,000, & with 


made therein & no samples approved 


4773 .L. R. 
by the principal, if the vendors have | 915° can. 


no notice of such limitation of the 


LTT 5E DER sad 17 OW. Re. | the offer paid $200 to D.’as a deposit. 


In an action for return of the §200, 
the offer not having been accepted, 


Bee Ean CO) ee Saget ’s | PART V. SECT."8, SUB-SECT. 12,— Se Nen Le pith eect ick to 
W. W. R. 72.—OAN. - (0). & told Rim to make an offer through 


aa. Manager of branch office—Autho- a0. Commitice 
rity as such.)—When aco. so conducts 


of «unincorporated 
sociation—Employment 


D.; that D. procured from pltf. a 
by.}-—Held: | written offer to purchase at $5,000, 


Pree 
its business that a person who sells & | the committee were under no personal aying part onl] cash, & that offer 
delivers goods to a branch office thereof | lability to the employee for his revert atl potnaed by ne : that D. obtained 


on an order received from such office | —-GRAHAM ¥. i (1926), 


is reasonably led to suppose that the | W.A.L. R. 66.— 
branch has authority to give the order, 


from dere @ second offer to pay all 
° cash, this L. also refused :—Held: 
D. had authority to receive an offer, 


the co. will not be permitted to escape | PART V. SECT. 8, SUB-SECT. 13.—A. | & as the making of a deposit was a 
liability for the purchase price on the sd. Ageni—Holding out.}—If a debtor pert of that offer, D. was not going 
be] 


ground that such branch office had no paves money to another to pay to his, 
b 8, oreditor, but the third 

Propvctrs, LT. v. MACLEOD FLOURING party fails to pay th 
: ebtor is liable for the amount, unless | O. W. N. 278.—CAN. 


authority to buy the goods.—Fanrw e debtor 


ors, LT). v. Ma 
Mi11s, LTp., (1918] 3 W. W. R. 1036 


eyond his authority in recel it.— 
IL LEGREE (1919), 45 


VERMAN 0. 
e same over, the | O. L. R. 107; 47 D. L. R. 7183 15 
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712. Add. Annotation :—Expld. Butwick v. Grant, 
(1924) 2 K. B. 483. a 


714. Add. Annotation :—Consd. Butwick v. Grant, 
[1924] 2 K. B. 488. 


714a,. —— .}—Authority to an agent to sell 
goods does not of necessity imply authority 
to receive payment of the price.—ButTwick 
v. GRANT, [1924] 2K. B. 483; 93 L. J. K. B. 
972; 181 L. T. 476, D. C. 


718. Add. Annotation :—-Apld. Bonham v. May- 
cock (1928), 138 L. T. 736. 





750. 


751. 


788. Add. Annotation :—Refd. Bonham v. May- aes 
cock (1928), 138 L. T. 7386. 

740. Add. Annotation :—Refd. Bonham v. May- | 754. 
cock (1928), 1388 L. T. 736. 

741, Add. Annotation :—Refd. Bonham v. May- | 768. 


cock (1928), 138 L. T. 786. 


744. Add. Annotations :—Apld. Bradford ». Price 
(1923), 92 L. J. K. B. 871. Refd. Australian 
Bank of Commerce v. Perel, [1926] A. C. 737. 


747a. ——- Authority to receive cash for goods— 
Notice to purchaser to draw cheques to seller’s 
order].—Pltfs., who were coal factors, engaged 
W. to manage a branch business for them. 
‘W. was authorised to receive payment in 
cash for coal supplied by pltfs. to their 
customers. Plitfs. had notified their cus- 
tomers, including defts., that all cheques 
must be made payable to pltfs.’ order, & 
not to that of W. Defts. nevertheless paid 
for coal supplied to them by pltfs. by cheques 
made payable to W. or order. All these 
cheques were duly honoured on presentation. 
W. paid seven of defts.’ cheques into his own 
private account & embezzled the proceeds : 
—Held: as W. was authorised by pltfs. to 
receive payment in cash for coal supplied, 
& defts. had paid W. by cheques payable 


769. 


778. 


778. 


781. 
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to his order, & the cheques were duly 
honoured, defts. were discharged, notwith- 
standing that pltfs. had notified them that 
all cheques must be made payable to 
Itfs.’ order.—BrapForp & SONS v. PRICE 
ROTHERS (1923), 92 L. J. K. B. 871; 129 
L. T. 408; 39 T. L. R. 272. 


Add. Annotation :—Consd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 


Add. Annotation :—Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 


Add. Annotations :—As to (8) Refd. Robinson 
v. Marsh, [1921] 2 K. B. 640; Bradford v. 
Price (1928), 92 L. J. K. B. 871. 


Add. Annolation :—Refd. Allen vw. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 


Add. Annotation :—Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 


Add. Annotation :—Refd. Bradford v. Price 
(1928), 92 L. J. K. B. 871. 


Add. Annotation :—As to (1) Refd. Bradford 
v. Price (1923), 92 L. J. K. B. 871. 


Add. Annotation :—As to (2) Refd. Bradford 
v. Price (1923), 92 L. J. K. B. 871. 


Add. Annotations :—Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871 ; Butwick v. Grant, 
[1924] 2 K. B. 483. 


786. Add. Annotation :—Refd. Fettes v. Robert- 
son (1921), 37 T. L. RK. 581. 
198. Add. Annolations :—Consd. Cheshire v. 


809. 


Vaughan, [1920] 3 K. B. 240; Maskell v. 
Hill, [1921] 3 K. B. 157. 

Annotations: For ‘* For full anns., see LAND- 
LORD & TENANT,” read ‘‘ For full anns., see 
SALE OF LAND.” : 
Add. Annotation :—As to (3) Refd. Chilling- 
worth v. Esche (1923), 92 L. J. Ch. 461. 


se. Person obtaining possession of bill 
of lading—Interveniion between shipper 
dé consignee.)—Mcre possession of a 
bil] of lading in the hands of a person 
who has intervened between the 
original shipper & the consignee & is 
in no way identified with the trans- 
action except by possession of the 
document, docs not give him any 
authority to give a valid discharge of 
the money payable by the consignee.— 
STEWART ¥. RICHARDSON Sons & Co. 
Lrp., [1920] 3 W. W. R. 134: 53 
Paie R. 625; 30 Man. L. R. 481.— 


PART V. SECT. 3, SUB-SECT. 13.—B. 


146i. Agent.}—An agent authorised 
to reccive money for his priucipal 
may not receive anything but money ; 
but, if he receives a cheque on a bank, 
& the amount of the cheque is paid 
to the agent before his authority Is 
revoked, that is a good payment to 
his principal.—DkLOoRY v. GUYETT 
(1920), 47 O. L. R. 137; 52 D. LL. R. 
§06; 17 O. W. N. 474.—CAN. 


746 ii, ——.)—If one is authorised 
to sell anyt for another, the 
presumption is that he is to sell for 
cash, unless there is something to show 
to the contrary.—WaATSON v. CADILLAC 
Moror Sates Co., Ltp., (1920) 3 
W. Ww. R. 107.—CAN. 


ig oe lac ten 
C. es received. j— cler 
employed in the business of the 
Canadian Govt. elevators, whose 
express duties were to collect amounts 
due from grein dealers for freight 
charges, etc., & on presentation of 


bills of lading & payment of charges 
to hand out warehouse ee & 
deposit all money ecoliccted to the 
credit of the Receciver-General in ao 
designated bank & at certain Intervals 
to remit by draft to the hoad office 
of the business, & which charges were 
almost always paid to him by accepted 
cheque, although they might have 
been recoived ineash if 80 tendered :— 
Held: to have nv authority to cash 
aby cheques paid to him or any 
ostensible authority justifying ony 
bank giving him the cash for any such 
cheque.—R. v. RoyvyaL BANK _ OF 
CANADA, [1920] 1 W. W. RR. 198; 
ed L. R. 293; 30 Man. L. R. 104.— 


PART V. SECT. 8, SUB-SECT. 15. 


804i. Agenti— Implied authority from 
circumstances—Husband authorised to 
purchase stock for wife.)-—The fact that 
a husband was authorised to act, & 
has acted, as his wife’a agent in the 
purchase of stock through brokers dues 
not in itself justify the brokers in 
aseuming that he is her agent to direct 
a sale of It; & even assuming that the 
rules of the stock exchange subject 
to which the order to purchase was 
placed confer on the husband authority 
to direct such sale, tho brokers’ 
responsibility to the wife for the pro- 
ceeds of the sale is not discharged by 
payment to the husband unless they 
show that he had authority, either 
express or implied, to _ receive 
the money.—AIKMAN vv. BURDICK 
BROTHERS, [1923] 4 D. L. R. 852; 3 
Ww. W. R. 785; varying, [1923) 1 
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D.L. R. 1165; 31 B.C. R. 478.—CAN, 


808 v. Break in market. }— 
Instructions by an owner of wheat to 
his agent to ‘‘sell’’ without more 
menns ** sell ag soon as possi ble,”’ unless 
there is somethiug in the circumstances 
or the custom of a particular trade 
known to both partice to give the words 
a different meaning. Whore inetruc- 
tions to soll, without stipulating any 
price, were given after the close of the 
market on May 3:—Held: the agent 
was justified in selling without further 
Instructions at the opening of the 
market on May 4, though the market 
hed broken by reason of the Grain 
Exchange having withdrawn option 
trading & the possibility of the Govi, 
fixing the price. —GRARHART v QUAKER 
Oats Co., (1919]3 W. W. R. 888.—CAN. 














809 iia. — —.J—Deft. 
wired to S., a land agent: ‘* Bed-rock, 
£13,250 net, &400 down, stook & 
furniture at valuation.’’ S. replied, 


‘** Your wire says £400 down: suppose 
you mean £4,000, wire us giving 
anthority to sell if we can get your net 

rice.”’ Deft. then wired, ‘' Four 

housand down. Sell if you can get 
my net price.”’ 8. replied, ‘* Have sold 
in accordance with your wire, freehold 
for £13,750, stock & furniture at 
valuation, showin aoe £13,250 net, 
£4,000 to be pai own, balance to 
be arranged on mtge. by you. Pos- 
session as soon ar license granted, not 
later thanAug. 20, £500 depos!t paid ‘’: 
—Held: 8. had no antbority to sell 
on tho terms on which he did sell.— 
Se toe McKay, [1922] N. Z. L. R. 


Cases 810—836b. 


810. Annotations :-—For full anDs., 8¢é S. 0. No. 


1192, post. 


828. Add. Annotations :—As to (1) Distd. Common- 


wealth Trust v. Akote y (1925), 94 L. J. P. C. 
167. Refd. Bradford v. Price (1923), 92 
L. J. K. B. 871. Generally, Refd. Jones v. 
Waring & Gillow, [1926] A. C. 670. 


829. Add. Annotation :—Refd. Lowther v. Harris 


(1926), 43 T. L. R. 24. 


833. Add. Annotations -—Consd. Keen v. Mear, 


[1920] 2 Ch. 574. Apld. Lewcock v. Bromley 
(1920), 127 L. T. 116. 


834. Add. Annotation :—As to (1) Consd. Keen v. 


834a. 


834b, —— 


—- 


816 fiia. —_— oo epee 
GEARBART v. QUAKER OATS Co. (1918), 
42 D.L. R. 791.—CAN. 


815 iiib. 
A land agent, whom pltf. had informed as 
of his willing 
for £900, obtained an offer of £825 
& telegraphed it to pitf., but through 
a mistake in transmission the message 
as delivered to pltf. mentioned £925 
as the amount of offer. 
graphed his Boon penuce without ghee’ 
an amount, 


Mear, [1920] 2 Ch. 574. 


——.]—A general authority to an 
agent to find a purchaser of a house does not 
authorise the agent to sign a contract binding 
on the vendor. There must, to justify such 
@® signing, be a special & express authority 
to sign.— LEWoock v. BRomMLEY (1920), 127 
L. T. 116; 37 T. L. R. 48 ; 65 Sol. Jo. 75. 


-|—The mere employment of an 
estate agent by an owner to dispose of a 
house confers no authority to make a con- 
tract. The agent is solely employed to find 
some one to Lag ep with the owner. But 
if the agent is definitely instructed to sell at 
a certain price, those instructions involve 
authority to make a binding contract & to 

sign an agreement. 

But the authority is limited to signing an 
open contract & does not authorise the 
agent to ae: a contract wn Epon: con- 








——_ ae eee — j aie ie oem 


said; C. told 


——— ee Ee ee fee 


ness to sell a property 
by 


Pltf. tele- 


e offer having been 
to sell 





G. was telephoning, 
have said that pitfs. 
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ditions, e.g. as to title with which it is no 
part of an estate agent’s duty to deal._—K EEN 
v. MEAR, [1920] 2 Ch. 574; 89 L. J. Ch. 618; 
124 L. T. 19. 


Add. Annotations :—Consd. Keen v. Mear, 
(1920] 2 Ch. 574. Distd. Lewcock v. Bromley 
(1920), 127 L. T. 116. 


836a, —— ——.]— KEEN v. MEaR, No. 834b, ante. 
836b. ——— ——— Authority alleged to be limited to 


-——_+- 


& heard ‘Seiiat G. 
at he should not 
would: resell 
the lots; but, according to the teasti- 
mony of G., C. himself was not callcd 
witness, C. ratificd the repre- 
sentation made in his name & ostensibly 
authority :—Held : 
general manager, had ostensible autho- 
rity to make or ratify the collateral 
agreement, & any secret restriction of 
his authority would not affect deft., 
who relied upon his being the general 
manager.—CANADIAN GENERAL SE- 


state price.|—Action for specific performance 
of a contract alleged to have been entered 
into by letters Beiwenn pltfs. & H. & R., 
estate agents, whom pitfs. alleged were agents 
for the first deft. for the sale to pltfs. of free- 
hold premises. The defence was that the 
agents had a limited authority to state a 
price only. The premises had been offered 
for sale by auction by order of the mtgees. 
under particulars & conditions of sale referred 
to in the correspondence on Jan. 18. H. & 
R. inclosed plan & auction particulars to 
plitfs. stating in their letter that their client 
would be willing to sell the freehold at £550. 
On Jan. 27, pltfs. offered £400. On the 
28th H. & R. submitted that offer to the first 
deft., & asked for her instructions. On 
Feb. 8, the first deft.’s husband communi- 
cated with H. & R. over the telephone, & 
on Feb. 10, they wrote to pltfs. stating that 
their client would not accept £400, & that 
‘‘ we are now authorised to close with pou if 
you will increase your offer to £450.” Pitfs., 
on Feb. 14, wrote to H. & R. referring to 
the letter of poe 10, & dua ““we are 


to be Pik dato foualh with ‘intending 
buyers of the premises & it was in 
ho sense an authority to the brokers 

to sell deft.’s ee nerty or me offer on 
ee art of e vendor to sell] the 
pre es to whoever migbt be brought 
n touch with the vendor by 
brokers.—PURNA CHANDRA DUTT ov. 
INDRA CHANDRA Roy (1921), I. L. R. 
49 Calo. 389.—-IND. 


8211. ——— General authority—Sale 
in oum name.}—Held: position of 

ltfs. being that of brokers, in sel 

n their own namo they acted beyon 


C., as 





withdrawn, the agent agreed to ’ 

the property to deft. for 2825, & let 42.0, be Te S07 an 0. WoW. 805 14 the Bcope of their ar oo hee 
him into possession. On the tender | 6. W.N. 7 : 48 a L. BR. 20.-—CAN. Bo CNLZ. CCALLUM, [ 

of the formal contract to pltf. for 817 il. Implied. authority. }— 

execution a month later he learned | 4 broker who had perchased corn on 833 adil a. Instructions to pro- 


about the mistake in 
the first time & refused ta complete :— 
Held: the specific authority ori 
ven to the 
e sale of pitf.’s property for less thas 
here & no land agent as such is held 
ou 


the telegram for 


to forward ma 


ally 
ent did not cathories slump occurred 


@ general authority on 


margin for a cuatowiee -—Held : 
fied in selling on the customer failing 

money 
h the market-price, 
a& general condition of the broker 
transacting such business being that he 
reserved the right to close transactions 


usti- | cure purchaser at 3 ale sum.)]—In 
J negotiations for the asi e of ipa te hie 
a | & notification by a prin 

agent that he will Asahi a& pur- 
chaser at a specified sum will not 
authorise the ugent to conclude a 
contract.—CARNEY wv. Fair (1920), 


when 


having 
Lalas ee aa  aliont to sell on any terms 


or a tg ae Ser v. 
ae Ne 92 JN . 103.— 
Pe ek Vv. -}—-Pltfs., an 











rated ©oo., owning lots of land, 
ree uned C. their general manager to 
supervise the sale of the lots. In 
the agreement between pltfsa. & C. it 
was provided that he had no authority 
to make any representation as to 
teat properties other than those con- 
ined in their printed matter, & that 
he should have authority to accept 
offers for the purchase of lots acco 
to pltfs.’ ce-list. Pitfs. empiey 
G. to sell their lots. Mar. 1914, 
telephoned to deft. from pltfs.’ office 
& induced deft. to buy two of the lots, 
upon the express agreement that 
Pp tfs. would Posell the lote not later 
an Aug. 1914, at a profit of $100 on 
esoh lot; G,. informed deft. that he 
was authorised by C. to make this 
arrangément. ©. was present when 


without further notice when ma 
were unsatisfactory, which condition 
the ct. inferred must have been known 
to the customer who had been for some 
time a ‘‘ room trader’’ & dealer on a 
larger scale in the broker’s office.— 
FEE BICKELL, [192011 W W. fh. 

407; 60 D. L. R. ideal 17 0. W. N. 
204; 59S. C. R. 429 conor 

sae fii, ——~ duthorily oy tg 

n Jan. 20," 0 0, dott. 

fendc to his brokers a letter in these 
terms: ‘‘] authorise you w procure 
a buyer of the above premises for 
Ra. 45,000 & on your sending same 
1 shall pay you as remuneration a 
1 per cent. on the purchase-money. 
The same will be paid at the regis- 
tration of the conveyance, otherwire 
not.” The offer contained in 
letter was acoepted by pltf. & there- 
upon the fact of such acceptance was 
communicated on the same day to 
deft. :—Held: the offer contained in 
the letter amounted only to an offer 
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the’ 


54 I. L. ‘he 61.—IR. 


sk, Solicitor — Authority to receive 
tenders——T enders to be sent either to 
or principal. }—Exors. gave instructions 
to solrs. to pei vertibe or tenders for a 
pro perty & they told the solrs. to 

sert in the advertisement a notice to 
the effect that tenders might be sent 
either to the solrs. or to either of the 
exors.; this latter the solrs. did not do. 
A tender was received by the solrs. & 
forwarded by them to the exors. & thoy 
wrote acknowledging the receipt there- 
of. Some days later the tenant of the 
prone, forwarded a tender to one of 

he exors., who did not communicate 

with his cO-exor. or the solrs. about it. 
The solrs., having heard no more from 
the exors. entered into a contract to 
sell the property to the person who 
made the t tender :—Held: the 
solrs. had no Brrcarecd an give notice 
to the person the first offer 
that his tender waa 


hk ae 


prepared to accept your offer of this pro- 
perty agreeing to the price of £450. Kindly 
orward the contract in duce course.” On 
Feb. 17, H. & R. wrote informing the first 
deft. that, as instructed by her husband, they 
had offered the property to pltfs. for £450, 
& that plitfs. had agreed to buy. The second 
deft. was prepared to purchase the property 
from the mtgees. at a price more than £450 :— 
Held: the agents had authority to conclude 
the contract, & pltfs. were entitled to judg- 
ment for specific performance of it.—ALLEN 
& Co., Lip. v. WHITEMAN (1920), 89 L. J. Ch. 
584; 123 L. T. 773; 64 Sol. Jo. 727. 


Add. Annotation :—Refd. Banquo Belge Pour 
L’Etranger v. Hambrouck (1920), 37 T. L. R. 


8388a. ——— -J]—The mere relation of principal 
& factor confers, ordinarily, an authority to 
sell at such times & for such prices as the 
factor may, in the exercise of his discretion, 
think best for his employer ; but if he receive 
the goods subject to any special instructions, 
he is bound to obey them.—SMART v. SANDARS 
(1846), 3 C. B. 880; 16 L. J. C. P. 39; 7 
L. T. O. S. 3389; 10 Jur. 841; 186 E. R. 152. 


Annotations :—Refd. Campanari v. Woodburn (1854), 15 
©. B. 400: Siebel v. Springfield (1863), 3 New Rep. 86: 
Donald v. Suckling (1866), L. R. 1 Q. B. 685. 


840. For existing citations read “ (1848), 5 C. B. 


887. 
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895; 17L. J. 0. P. 268; 11 L. T. O. 8. 178; 
12 Jur. 751; 186 E. R. 1132.” 

845a. ——— Authority to discount bill.|—If an 

agent employed by the indorsees of a bill to 

t it discounted warrant it to be a good one, 

Fis employers are bound by his act, & are 

¢ liable to refund if the bill be afterwards dis- 

honoured by the acceptor.—FENN v. HARRI- 

BON (1791), 4 Term Rep. 177; 100 EB. R. 959. 

Annotations :—Refd. 1 0. Kk (1796), 1 Esp. 447; 
Lyon v. Mojis oat an ine * “is: Re Ancariat 

Ex p. Bushell (18445, 8 Mont. D. & De G. 615; Royal 
Albert Hall Corpn. v. Winchelsea (1891), 7 T. L. R. 362. 

850. Add. Annotalion :—Refd. Collins v. Hopkins, 
[1928] 2 K. B. 617. 

860. Add. Annotation :—Refd. Oollins v. Hopkins, 
[1923] 2 K. B. 617. 

872. Add. Citations :—affd., [1918] A. O. 626; 87 
L. J. K. B. 1158; 119d. T. 446; 847. L. R. 
518; 62 Sol. Jo. 665, H. L. 

888a. Salesman — Authority to cancel sale.]— 
LECKENBY v. WOLMAN, No. 308a, ante. 


885a. Grant of sole selling agency—Power of 
grantee to extend privilege—Extension to 
company controlled by agent.)—AuTo Car 
& Sport HqQuirpmMEeNnT Co., Lrp. v. ForpD 
SERVICE STATION Co., Lrp., [19381] 3 W. W. R. 
363, P. C. 

For “For full anns., see ESTOPPEL,’’ read 
“For full anns., see DEEDS, Vol. XVII, 
p. 216, No. 285.” . 
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Part Vi.—Delegation. 


906. Add. Annotations :—Apld. Tarn v Scanlan, 
Neilsen, Andersen v. Collins, Muller (London) 
v. Lethem, Muller v. I. R. Comrs. (1927), 44 
T. L. R. 53. Refd. Prager v. Blatspiel, Stamp 
& Heacock, [1924] 1 K. B. 566. 


922. Add. Annotations :—Apld. Tarn v. Scanlan, 
Neilsen, Andersen v. Collins, Muller (London) 
v. Lethem, Muller v. I. R. Comrs. (1927), 44 
T. L. R. 53. Refd. Prager v. Blatspiel, Stamp 
& Heacock, [1924] 1 K. B. 666. . 

926. Add. Annotations :—Refd. Prager v. Blatspiel, 
Stamp & Heacock, [1924] 1 K. B. 666; Tarn 
v. Scanlan, Neilsen, Andersen v. Collins, 
Muller (London) v. Lethem, Muller v. I. R. 
Comra. (1927), 44 T. L. R. 538. 


941. Add. Annotation :—As to (1) Refd. Prager v. 


Blatspiel, Stamp & Heacock, [1924] 1 K. B. 
566. 


942. Add. Annotation :—Refd. Prager v. Blatspiel, 
Stamp & Heacock, [1924] 1 K. B. 566. 
044. Add. Annotations :—Refd. Prager v. Blatspiel, 
Stamp v. Heacock, [1924] 1 K. B. 566; Tarn 
v. Scanlan, Neilsen, Andersen v. Collins, 
Muller (London) v. Lethem, Muller v. I. R. 
Comrs. (10927), 44 T. L. R. 638. 
»-] — Plitfs., who were financially in- 
terested in goods to be shipped to B., em- 
ployed defts., B. Bank, who, in turn, em- 
loyed sub-agents to collect the proceeds. 
itis. wrote to defts.: ‘‘ We beg to d you 
herewith the undermentioned bills for col- 
lection, subject to the deduction of com- 


045a. 








PART V. SECT. 3, SUB-SECT. 16. 


a. Transpose lines 5 & 6 of this 
paragraph. 


PART V. SECT. 3, SUB-SECT. 17. 


al. Agent forbidding purchaser to use 
machinery only tly paid for—Autho- 
as wich Where a letter, sent to 

a buyer of a farm machine under a 
conditional sale contract before he 
is in default, forbidding him, under a 
threat of serious consequences, to use 
the machine, is written by an seent 
of the seller, with authority to 1 & 
collect the  eptier ener ane & make 
settlements therefor, as an aasertion 
of a right which is to continue until 
the iA hd makes a settlement, it will 
be held to be written within the ap- 
parent scope of such agent’s authority, 
-~—-ROBERT BELL ENGINE & THRESHER 
Co. v. FARQUHARSON, [1918] 1 W. W. R. 
924; 11S8ask. L.R.81 ; 389 D. L. R. 625. 


ad 
e 


sm. Real estate Authority to 
deacrtbe »}~A real estate agent 
urchaser has 


employ a £. 
implied authority to describe to an 
intending purchaser the property 


offered for sale & to state any facts or 
circumstances which may affect 
value.—Hvuaa v. Low ara 1928] 
4p. L. R. 315; [1928) 2 W. W. 
710; on appeal, (1929) 3 D. L. R. 725; 
2W.W.R. 55; 23.8. L. R. 592.—OAN. 


sn. Manager of farm—Authority to 
engage labour—c& sell produce.}—A 
manager of a farm or estate may 
engage labour to do the necessary 
work thereon, or he may sell the pro- 
duce, & then the owner will be bound 
by the representations made by the 
manager as to such produce.— RAVENE 
PLANTATIONS, LTD. v. ESTATE ABREY, 
[1928] App. D. 143.—8. AF. 


PART VI. SECT. 1. . 
Mother 





906 fit 


‘ managing 
daughter’s property.}—Where a person 
employs anotber relying upon 


aptitude for the work erntruste 
him, it is not competent for that 
person to delegate the trust to another. 
nee the ne bono pe hed a er 
had anage her daughter's property 
involved @ certain or discretion 
for the e of which she was 
selected :—Held : she could not dele- 


§1 


ate that trust & appoint her husband 

perform the duties of her ie a 

ROBINSON v. LONG, [1923] 3°D. L. R. 
918.—CAN. 


906 iv. Manager of pr j— 
A lease is invalid if it is Heide weg oe a 
a 





‘person as attorney for one who is 


otiate or consider the 
lease or know of it until after its execu- 
tion. BONNERJI ov. SITANATH Das 
(1921), 49 L. R. Ind. App. 46; 1. L. R. 
49 Calc. 325.—IND. 


PART VI. SECT. 8, SUB-SECT. 1. 


sale of grain to whom the goods are 
consigned or delivered, consigna the 
same to a sub-agent for sale, & the 
bill of lading & such other documents & 
circumstances as there are support 
the inference of the agent’s 


sarap Og of the property leased, & 
who not n 








rig t to 
' deal with the goods, then in the absence 


of anything showing a contrary inten- 
tion the su Pag a has only to account 
in respect of the proceeds to the first 
agent & not to the original principal. 
—-HINCHCLIFFE 0. BAIRD & BOTTERELL, 
{1920} 8 W. W. R. 159; 63 D. L. R. 
451; 30 Man. L. R. 520.—OAN., 


Cases 045a—995a. ENGLISH AND EMPIRE Dicest SUPPLEMENT. 


mission & expenses & to the condition 
mentioned.”’ hat condition was: ‘‘ Col- 
lections are undertaken at depositor’s risk 
only on the understanding that no liability 
whatever attaches to the bank in connection 
therewith or with the storage and insurance 
of the relative goods.’’ In the margin of the 
document under the heading ‘‘ Instructions ”’ 
was the following: ‘‘ Documents to be sur- 
rendered against payment: if goods are not 
taken up, please do your best on our behalf 
to warehouse & insure them against fire.’’ 
This decument was received by the deft. 
bank, who acted upon it. Goods to which 
the bills related were destroyed by fire at 
the Customs House, B., when uninsured. 
Pitfs. alleged that their loss was due to 
negligence on the part of the deft. bank & 
(or) their sub-agents in omitting to insure 
the goods. It was contended for pltfs. 
that the clause providing that no liability 
should attach to deft. bank must be dis- 
regarded, as being repugnant to.the con- 
tractual duty undertaken by the defts. to do 
their best to warehouse & insure the goods 
against fire. The action was brought by the 
C. P. Assocn. against B. Bank & the A.-P. 
Co., their sub-agents :—-Held: although in 
certain cases where the employment of a 
sub-agent was authorised the agent might 
be impliedly authorised to create privity of 
° contract between the principal & the sub- 
agent, there was no general rule of English law 
that such authority should be implicd when a 
sub-agency was authorised. In the present 


955. 


957. 


964. 


966. 


975. 


977. 


980a. —— 


case no such authority was to be implied & 
the claim against the sub-agents failed.— 
CALICO PRINTERS’ ASSOCN., LTD. v. BARCLAYS 
BAnxkK (1981), 145 L. T. 51 ; 36 Com. Cas. 197, 
C. A. 

Add. Annotations :—As to (1) Consd. Calico 
Printers’ Assocn., Ltd. v. Barclays Bank 
(1931), 145 L. T. 51. Generally, Refd. Muller 
(London) v. Lethem, Same v. I. R. Comrs., 
[1927] 1 K. B. 780. 

Add. Annotation :—As to (1) Consd. Calico 
Printers’ Assocn., Ltd. v. Barclays Bank 
(1931), 145 L. T. 51. 

Add. Annotation :—Consd. Calico Printers’ 
Assocn., Ltd. v. Barclays Bank (1931), 145 
L. T. 51. 

Add. Annotations :—Consd. Howard Houlder 
v. Manx Isles S.S. Co., [1923] 1 K. B. 110. 
Refd. Bentall, Horsley & Baldry v. Vicary 
(1930), 47 T. L. R. 99. 

Add. Annotation :—Consd. Belvedere Fish 
Guano Co. v. Rainham Chemical Works, 
Feldman & Partridge, Ind, Coope v. Same, 
[1920] 2 K. B. 487. | 

Add. Annotation :—As to (1) Consd. Calico 
Printers’ Assocn., Ltd. v. Barclays Bank 
(1931), 145 L. T. 51. 

-) — NATIONAL EMPLOYERS’ 


MUTUAL GENERAL INSURANCE ASSOCN., LTD. 
v. ELPHINSTONE, [1929] W. N. 135. 





981a. ——— Failure to give proper instructions to 


sub-agent.|——SELLER v. WorK (1801), Mar- 
shall on Marine Insurance, 4th ed., p. 243. 
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Part VIl.—Ratification. 


987. Add. Annotation :—Consd. Re Becket, Purnell | 995. Add. Annotations :—Consd. Greenwood v. 


v. Paine, [1918] 2 Ch. 72. 
-|—Resps.’ manager, without 
their authority & fraudulently, obtained 








Martins Bank, Ltd. (1931), 47 T. L. R. 607. 
Refd. Bow’s Emporium v. Brett (1927), 44 
T. L. R. 194. 


from their bankers, in exchange for cheques | 9952, —_—_ ——.] Pltf. had an account with deft. 


drawn by resps. upon the bankers, drafts for 
equivalent amounts drawn by the bankers 
upon themselves, payable to bearer, & crossed 
“not negotiable.’* These drafts the manager 
aid to an account which he had with applts., 
& they collected the amounts. Resps. sued 
applts. for damages for conversion of the 
drafts :—-Held: the action failed, since resps. 
could not ratify the act of their manager in 
obtaining the drafts, so as to have a title to 
sue, without also ratifying his subsequent 
dealing with the drafts, the form of which 
made collection through a bank necessary.— 
UNION BANK OF AUSTRALIA v. MCCLINTOCK, 
[1922] 1 A.C. 240; 91 L. J. P.C. 108; 126 
L. T. 588, P. C. 
Annotation :—Refd. Australian Bank of Commerce v. Porel, 
[1926] A. C. 737. 
Compare No. 338a, ante. 
994. Add. Annotation :—As to (3) & (4) Apprvd. 


Greenwood v. Martins Bank, Ltd. (1931), 47 
T. L. BR. 607. 2 


PART V1. SEOT. 3, SUB-SECT. 2. 
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co. was liable to the sub-agent for , sub-agent is liable to the principal for 


bank, & his wife forged his signature on 
cheques & thereby drew out all the money 
left in the account, & she lent it to her sister. 
Pltf., on discovering the facts, did not at 
once inform the bank, but about nine months 
later, when his wife told him that she wanted 
more money for her sister, he stated his 
intention of going to the bank, & that night 
his wife committed suicide. Pltf. then went 
to the bank & told the manager about the 
forged cheques. In an action by pltf., 
claiming to be credited by deft. bank with 
the amount of the forged cheques, the bank 
pleaded (a) adoption & ratification, & (6b) that 
pltf. was estopped by his silence from alleging 
that the signatures were forgeries. The 
tribunal of first instance found that the forged 
cheques were honoured through the careless- 
ness of the bank officials. There was no 
evidence that the pltf. had ever adopted the 
forged cheques as his own :—Held: ratifica- 
tion had no applicability to a forged signa- 








cea , . | commission due under.his contract.— | money received by the sub-agent to the 
Pesta proved prin whee BERGMAN v. CANADIAN FarRM Imp. Co., | principal’s use, & is responsible to 
CO. hed engaged an agent to sell ite [1924] 1 D. L. R. 350.—CAN. the principal for the negligence & 
shares, had intended to employ other breaches of duty of the sub-agent 
sub-agents, & had approved of the PART VI. SECT. 4. in the course of his employment.— 


contract made by the agent on its 976 vii. ——— Funds 
behalf with a sub-agent :—Held: the | agent.|}—Every agent who employs a 
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received 


HooLE v. ROYAL Trust Co., [1931] 
by sub- | sw. W. R. 426.—CAN. 


ture, but pltf. was estopped from alleging 
the forgeries because his silence until after 
his wife’s death had caused the bank to lose 
their right of action against the forger, & 
therefore the action failed.—GREENWOOD v. 
MARTINS BANK, Lrp. (1931), 47 T. L. R. 
607; 37 Com. Cas. 1, C. A, 


998. Add. Annotation :—Refd. Lake v. Simmons 


(1926), 95 L. J. K. B. 586. 


1001a. Offer accepted by agent subject to ratifica- 


tion—-Withdrawal before ratification.}—Pltf. 
was chairman of the board of management 
of a charity. Deft. wrote a letter to the 
board saying that he would sell certain 
property to the board for £6,500. At a full 
meeting of the board instructions were given 
to arrange for an inspection of the property 
by members of the board on a specified date. 
A deputation, consisting of pltf. & twelve 
other members of the board, viewed the 
property & had an interview with deft. The 
price of £6,500 was again mentioned, & deft. 
was told that all the members of the board 
present had resolved to buy the property, 
& that they could carry the necessary resolu- 
tion, & they purported to accept deft.’s offer 
subject to a formal meeting. The secretary 
of the charity stated that the deputation was 
not a quorum & could not act as a properly 
constituted board. On the next day deft. 
wrote to the secretary promising that the 
deeds of the property should be Ieft to be 
inspected by the solr. to the charity, & that 
his own solr. would forward a form of con- 
tract; & the secretary thereupon sent out 
a notice to members of the board of a special 
meeting to be held two days later “‘ to receive 
the report & recommendation of the deputa- 
tion.” On the day of that mecting deft. 
telegraphed to the secretary cancelling all 
negotiations. The meeting, however, passed 
resolutions to ratify the deputation's accept- 
ance of deft.’s offer to sell for £6,500, & to 
instruct the solr. to the charity to require 
deft. to complete. In an action. by pltf. on 
behalf of himself & of all other members of 
the board for specific performance of an 


ee 
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agreement to sell the property to the charity 
for £6,500 :—Held : on the facts the members 
of the deputation did not warrant their 
authority to bind the board, & their accept- 
ance of deft.’s offer was subject to ratifica- 
tion by the board; (2) where an offer is 
accepted by an agent subject to ratification 
by the principal there is no contract or con- 
tractual relation until ratification, & at any 
time before ratification the offer may be 
withdrawn.—WaTSON v. Daviss, [10931] 1 
Ch. 455; 100 L. J. Ch. 87; 144 L. T. 546. 


1005. Add. Annotation :—Refd. The Joannis Vatis 
(1921), 91 L. J. P. 182. 


1009. Add. Annoialions:—Refd. Drughorn v. 
Rederiaktiebolaget Trans-Atlantic, [1919] 
A. C. 2083; The Joannis Vatis (1921), 91 
L. J. P. 182; Underwood v. Bank of Liver- 
pool, Same v. Barclays Bank, [1924] 1 K. B. 
7175; Rohinson v. Midland Bank (1925), 41 
T. L. R. 402. 

1022. Add. Annotations :—Expld. & Distd. Watson 
v. Davies, [1931] 1 Ch. 455. Consd. Reynolds 
v. Atherton (1921), 125 L. T. 690. 


1026. Add. Annotation :—Refd. Reynolds v. Ather- 
ton (1921), 125 L. T. 690. 


1027. Add. Annotation :—Refd. Re Bebington’s 
Tenancy, Bebington v. Wildman, [1921] 1 
Ch. 559. 

1028. Add. Annotation :—Refd. Rc Bebington’s 
Tenancy, Bebington v. Wildman, [1921] 1 
Ch. 559. 

1029. Add. Annotalion :—Refd. Re Bebington’s 
Tenancy, Bebington v. Wildman, [1921] 1 
Ch. 559. 

1038. Add. Annotation :—-Refd. Bowyer, Philpott 
& Payne v. Mather, [1919] 1 K. B. 419. 


1033a, ——— After issue of notice to abate—Before 
institution of proceedings.] — By a bye-law 
of the city council of W., which was the 
sanitary authority of W., it was provided 
that whenever the council] was in vacation 
the mayor & the chairmen of the respective 
committees of the council might give such 
instructions as were requisite with respect 


oe ee ee 


PART VII. SECT. 3. 


1006 v a. .|1— H. was 
tenant to P. of Jands held under a Icase 
which expired on Sept. 29, 1880. P. 
brought an ejectment to recover 
possession of the lands, & for mesne 
rates, & aftcr he was in a poraition to 
mark judgment, an agreement was 
entered into in Nov. 1884, between 
H. & P., by which P. agreed to grant a 
lease to H. for 31 years from Sept. 29, 
1884, H. paying £860 on or before 
Dec. 15, as & for mesne rates up to 
that date, & for costs, & that H. should 
be at liberty to sell subject to the land- 
lord’s approval. H. not having paid 
such sum of £860, judgment for posses- 
sion was entered on Dec. 16. After 
the entry of the judgment negotiations 
took place between P. & D. who had 
taken the lands temporarily for grazing 
from H. for a lease of the said lands to 
D., & on Jan. 2, 1885, D. paid P. 
£860, & the following day signed a 
i aaa for a lease for 35 years from 

t. 29, 1884, at the yearly rent of 
£200. FP. was only tenant for life of 
the Jands, & could not take a fine, & 
there was no mention in the agreement 
with D. of the payment by him of the 
£860. On Jan. 6, 1885, the writ in the 

resent action was issued by P. against 

. claiming £1,000 damages for mesne 
profits from the expiration of the lease 
on Sept. 29, 1880, & in the alternative 








£1,000 for use & occupation. H. by 
his defence claimed the benefit of the 
payment by D. of the £860, & by leave 
of the judge at the trial paid 6d. into 
ct. on the count in trespass. At the 
trial P.’s agent deposed that he told 
TD. that whoever gave bim £860 would 
get the land. D., who was examined 
for H., deposed that he Knew £860 was 
claimed from H. for arrears of rent & 
costs, & that he was willing to pay that 
sum on getting a good lease. The 
Healt left to the jury was ** whether 
the £860 was paid by D. & reccived by 
F. as for the rent of the farm duc by 
H.”’ They found that it was, & that 
the 6d. lodged in ct. was sufficient :-— 
Held: there was evidence proper to be 
submitted to the jury that the £860 
was pale by D. & received by H. as & 
for the arrears of rent & costs, & that 
it was competent for H. to adopt & 
claim the benefit of the payment as a 
defence to the present § action.— 
PURCELL v. HENDERSON (1885), L. R. 
16 Ir. 213, 466.—IR. 


1006 vb. —— -}—A contract 
inade on behalf of a person, but with- 
out his authority, by a person who doer 
not profess to be acting for a principal 
cannot be ratified.— REMIER v. ROSEN, 
{1918) 1 W. W. R. 425.—CAN. 


1006 vo. —— . A person does 
not become a principal by any act of 
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so-called ratification, unless at the time 
of the contract the so-culled agent was 
not acting for himself but was intending 
to bind an agcortainable principal; 
even if it is intended that some un- 
nanied principa) shall benefit, if the 
xo-called agent purports to be acting 
for himself & not for another, the 
rule applics.—McCaLLumM  v. COHOR 
(1918), 44 O. L. R. 497; 46D. L. R. 
733; 150. W. N, 262.—CAN, 


1006 v d. J—Pitf. & F, 
were custoincrs of defte.’ bank & F 
was, unknown to pltf., largely indebted 
to the bank. K., a branch manager, 
drew up a promissory note for $2,500 
which was signed by F. & made pay- 
able to the order of pitf., on demand. 
Pitf. was induced advance the 
$2,500 before the undertaking by K., 
written on the note, * this note will 
be paid when demanded,"’ but K. did 
not sign this statement as branch 
manager. The bank received the 
money by pltf.’a cheque payable to 
order of F. & {ndorsed by him, which 
sum was then used to Hquidate F.’s 
debt to the bank. Pltf. claimed that 
deft. bank had ratified the acts of K. 
& were liable :—Held: it was not the 
intention of K. as shown by the evi- 
dence to act as agent of defts. in the 
transactious.— BRASSETH v. ROYAL 
BaNK OF CANADA (1922), 87 D. L. R. 
740.—CAN. 








to any matter of an urgent nature, provided 
that all such acts were in due course reported 
to the council. The council of W. held no 
meeting between July 26, 1917, & Oct. 18, 
1917—the summer vacation, & the public 
health committee of the council did not sit 
between July 17, 1917, & Oct. 9, 1917. On 
July 17, 1917, the public health committee 
passed a resolution appointing its chairman, 
& in his absence the acting vice-chairman, 
to deal with all urgent matters on behalf 
of the committee during the summer 
vacation. This resolution was reported to 
the council & approved by them on July 

26, 1917. About the middle of Sept. 1917, 
the medical officer of health, being satisfied 
that a nuisance existed upon certain 
premises in the district of the council & 
city of W., caused a written notice of the fact 
of its existence to be served on the owner 
of the premises under Public Health London 
Act, 1891 (c. 76), 8. 8. As the nuisance was 
not ‘abated, the matter was reported by the 
medical officer to the chairman of the public 
health committee, & the latter, considering 
that the matter was urgent, & acting under 
the authority conferred upon him by the 
resolution of the public health committee, 
which had been confirmed by the council, 
as before stated, directed that a notice should 
be served upon the owner of the premises 
requiring him to abate the nuisance in accord- 
ance with the provisions of sect. 4 of the Act. 
This notice, which was issued in due form, 
was served upon the owner on Sept. 265, 
1917. This action of the chairman was 
reported to the public health committee at 
their first meeting after the summer vacation, 
on Oct. 9, 1917, & approved by them, & 
the matter was later on, on Oct. 18, 1917, 
reported to & approved by the council. AS 
the nuisance stil] continued, proceedings were 


194011 1K. B. 419. 
1040. Add. Annotations :—Refd. Prager v. Blat- 


1079. Add. Annotation :—As 


Cases 1088a—1008. ENaLisH AND Empree Dicrst SuPpPLEMENT. 


taken against the owner by the sanitary 
inepoctor, & on Dec. 5, 1917, an order was 
made for its abatement by the magistrate 
who heard the complaint. e owner there- 
upon applied for & was granted a rule nist 
for certtorari to quash the order of the magis- 
trate on the ground that the same was made 
without jurisdiction, the notice of Sept. 25, 
1917, not having been given by the authority 
or direction of the council or of the public 
health committee, or after consideration by 
them in pursuance of Public Health London 
Act, 1891 (c. 76), 6. 4 (1) :—Held: as the 
act of the duly authorised agent of the 
council, namely, the chairman of the public 
health committee, appointed to act in urgent 
matters during the vacation under the bye- 
law & in pursuance of the resolution of the 
committee subsequently ratified by the 
council, was reported to & approved & 
ratified by the council prior to the institution 
of proceedings agai the owner of the 

, the ratification related back to the 
Eras of of the doing of the act in dept. 20" 
namely, the serving of the notice of t. 26 
1917, & the magistrate had jurisdiction to 
make the order of Dec. 5, 1917.— a Vv. 
CHAPMAN, Ee p. ARLIDGH, [1918] 2 K. B. 
208; 87 L. J. K. B. 1142; 119 L. T. ‘BO; 


aloe P. 229; 16L. G. R. 525, D. C. 
. Bowyer, Philpott & ‘Payne v. Mather, 


spiel, Stamp & Heacock, [1924] 1 K. B. 566; 
Tarn v. Scanlan, Neilsen, Andersen v. Collins, 
Muller (London) ». ae Muller v. I. R. 
Comrs. (1927), 44 T. L. R. & . 
(1) nee Re 


Bebington’s Tenancy, Bebington v. W cman, 
[1921] 1 Ch. 559. 


1098. Add. Annotation :—Apld. Bonham v. May- 


cock (1928), 188 L. T. 736. 





PART VII. SECT. 5. 


1087 vii. -}—In order that a 
person may be deemed to have ratified 
ab act done without his authority, it is 

necessary that at the time of the 

ratification he should have full know- 
ledge of al] the materia] circumstances 
in whioh the act was done, unless he 
intends to ratify the act & take the 
risk whatever the circumstances ma 
have been.— WHEELER v. aga a 018), 
420. L. R. 654; 140. W.N 
D. L. R. 92.—_CAN 

1037 viii. —— }—The agent of defta. 

pitfs., but exceeded his authority 

in regard to the termar of hire :—Hed 
defts. were not estopped, by accep pting 
pitts.’ services, from disputing pitfs 
claim for Wages, defts. having repudi- 
ated the agent’s authority as soon as 
the terms of the contract were brought 
to their attention.—Roy vw. Sr. JoHn 
LUMBER Co., FISHER v. ST. JOHN 
Lomern Co. (1919), 46 NB. R. 120.— 


1037 Ix. -}—The burden of prov- 
abe! ratification rests on the person 
eging it, who must prove full 
knowledge ‘of the oo ie nean 
oe. LYNNE, [1921] 2 W. W._R. 635; 
6D. L.R. 729; 14 Sask. L. R. 282.— 











grain broker 


which was in the broker’ 8 office & 
had been pointed out to the customor, 
ation remained there for 


had not eile the broker to make 


the Ene porciese in question Held : the 

ation did not affect the customer 
with notice of or e ebaity: for the trans- 
action.— MORRISON & 
KELLY, Lrp. i 11930) 1 Ww. W. R. 602; 
2D. L. R. 984.—CAN, 


PART VII. SECT. 6, SUB-SECT. 1. 


1044 vii. ——.] — In considering 
whether a person is bound by the acts 
of an ostensible agent which are alleged 
to have been ratified, the distinction 
is to be observed between @ ratifica- 
tion to be implied from conduct 
sho an intention to ra & an 
estop to deny ratification, the case, 
that ig, wee pear @ conscious 
sree i: the the uf Pam fi 

p @B see oo from denying 
Phat t his conduct maat Be big nace at . 
ratification.—MoKay 
ANDERSON Co., LTD., (1918)3 W nw. Rt. 
994; 44 D. L. ’R. 100; 14 Alta. L. R. 
131.—CAN 


1044 viii. ———. I pager howe oe . 
principal of the a of an 
must be evidenced either Dy ‘clear 
adoptive acts or by 

ulvalent thereto, & thie a oqruleaoen or note 


beat beg tel or F eoqulescence must be 


accom 
essen tal” "tacta, -—THOMPSON 0. 
Lenn 11921) 2 W. R. 685; 56 
D.L. R. 729; 1a Baak L. R. 282.—GAN. 
be an agent executes 

on benelt of a PA principal 

tract for the sale of land, although his 
to tracta 





seeks to hold the Lalita gat liable there- 
under he must show that the principal 
has placed himself by some act ‘or 
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] knowledge of al) . 


omission of his own {fn a position which 
compels him to accept the contract & 
carry out its terms; W& thir is not 
shown where there does not appear 
to have been any holding out of such 
agent by the principal either to the 
purchaser directly or by circum- 
stances of publicity whi which reashed him 


& upon w. ted.—ZRREBESKY 
v. re {1921] 8 W. W. R. 526.— 


1044 3 <= eR . McDou 
NS Man.), (938) 1 7 
D-L. rags, wapeTl3 Ww ian. 
CAN. 


PART VII. SECT. 6, SUB-SECT. 2. 


avods bop See cre So aeene aaa 
re an agent, autho- 

triode bed sana oodsa of a certain nds 
e different kind the 

ie nepal tor whom they are bn ht, 
repudiating the contrac & 

most of the goods, keeps 

ae of them, he parrony, does an act 
to t goods 


relation which is 
inconsistent with’ pe ia ee of the 
seller, & so accepts them, & in so doing 
rida the ide 


—BOnTEX Im- 
Co. PaNaR (928).. 63 
D. DeLee. 200 ; [i923] 1W. W 136. 





1100 iv. —— ova. DE cncens 
f Bepeosiner rpc rer took part in 
by by appt, to Fee for the sale otene z 8 
a) reep., but was no | 
scent atk r ft S anes the male 


1102. Add. Annotations :—Consd. Re Bankruptc 
Notice, [1924] 2 Ch. 76. Refd. Edw 
Motor Union Insce., [1922] 2 K. B. 2498. 





-] 
are sold 2 a broker, to be paid by a bill of 
e, the vendor has a right, within a 
easonable time, if he is not satisfied with 
the sufficiency of the purchaser, to annul 
the contract. But the vendor must intimate 
his dissent as soon as he has had an opportunity 
to inquire into the solvency of the purchaser. 
Five days considered too long a period for 
this -—HODGSON v. Daviss (1810), 2 
170 E. R. 1241, N. P. 
v. Deare ae rt), 23 L. T. 0. 8. 


= 


P 
Camp. 580 ; 


Annotations —Refd. Maxwell 
1; Humfrey v. Dale (1857), 7 E. & B. 2 


1105. Add. Annotation : one The Yuri Maru, 
0 


The Woron, [1929] A 


Vol. I.—Agency. 


1109. Add. Annotation :—As o (2) Refd. Koenigs- 
blatt v. Sweet, [1923)} 2 Ch. 314. 


1128. Add. Annotation :—Refd. Koenigsblatt v 
Sweet, [1923] 2 Ch. 314. 


1129. Add. Annotation :—Refd. Robinson v. Mid: 
land Bank (1925), 41 T. L. R. 402. 


1188. Add. Annotation :—As to 
mercial & Estates Co. of Egypt v. Board o 
Trade, [1925] 1 K. B. 271. 


1146. Add. Annotation :—Expld. & Distd. Watsor. 
v. Davies, [1931] 1 Ch. 455. 


1153. Add. Annotation :—Refd. Koenigsblatt v. 
Sweet, [1923] 2 Ch. 814. 


Annotation :—As 
Joannis Vatis (1921), 91 L. 7 


1160. Add. 


iT ee ca ee oe 


Cases 11038—1248a. 


(2) Refd. Com- 


ice ao The 


Part VIIl—Relations between Principal and Agent. 


1175. Add. Annotation :—Refd. 
Vaughan, [1920] 3 K. B. 240. 


1176. Add. Annotations :—Refd. 
240 ; 


Vaughhn, [1920] 8 K. B. 
Hill, [1921] 8 K. B. 157. 


1196. Add. Annotation :—Roefd. Re City Equitable 


Fire Insce., [1925] Ch. 407. 


1206. Add. Annotations :—Consd. Gould v. S. E. 
& O. Ry., [1920] 2 K. B. 186. Apld. Finn v. 
Shelton Iron, Steel & Coal Oo. (1924), 131 

Bank v. Hilton 

(1926), 186 L. T. 815. Consd. Calico Printers’ 

Assocn., Ltd. v. Bareleye 3 Bank (1930), 145 


L. T. 218; Westminster 





not pay it over then, & ee to p 
interest on it, to which appl’ 
After several “applications rom applt. 
S, handed him a cheque for the balance 
shown to be due in an accompanyi 
statement, in which &. debited 1 bimself 
with inte terest & took ‘eredit for com- 
Nga Applt. accepted the cheque 

id it into his account, but it was 
dic onoured & he then sued resp. for 
the purchase-money :—Held: applt.’s 
nerd tance of the cheque was a clear 

adoptive act evidencing his ratification 

’a unauthorised act in recefving 
the mone Cy ee wv. JOHNSTONE, 
[1918] N. 49.—N.Z. 


60. ——— Demand for payment over 
of deposit.}j—Where an agent had no 
ira og de +? sel) on the terms on which 
he did sell:—Held: a letter of the 
principal, d demanding ee aeee of the 
depos, did ent as & 
Repo t, did ‘not Tatty they action of 


poling. —PRINGLE vt. 
be owe ripen] N. Z R. 818.—N.Z. 


1104 ili a —.}—Where a 
principal, "knowing the full ciroum- 
stances of the signing of an agree- 
ment for sale & purchase of land by an 

nt on his behalf, does not no 

6 purchaser of hia repuceson for 
nearly three years he is reed by 
reed pb roi Covance as nok 

hee Fed 
tisaiene zZ. “L R. 617 NZ. 





PART VII. SECT. 6, sored 3. 


poe P Oe Rie Meee i 
en 0 To 

tion reste on the or 

bb a at pret Vinowleage as 
. Aye R. 886 @8e. 66 2 TR 
Sask. 'L. R. 28$.— CAN 


ee te 


Cheshire  v. L. T. 61. 
85 L. J. 
Cheshire iv. 
Maskell v. 


1208a. ——— 


Vv. 





1243a. 


A re ne ee ee ee 


PART VII. SECT. a, SUB-SECT. 1. 

1122 iii. ——-.]}—An act done by a 
person on peha of another person, 
but without that other person’s autho- 
rity or knowledge, & Bulesanen tly 
ratified by that other ae eae ne 
relationship of principal ‘nt 
between the parties in respect, of 
act..—GREAT Wrst Farms, LTD. 
a aie ate {1924} 1 D. L. "R. 185.— — 


PART VII. SECT. 7, SUB-SECT. 2. 

st. Trading goods— Agent for sale.}— 
If an agent for sale of goods trades 
them for other @& & the princi- 
pal ratifies the transaction, the goods 
received in exchange become the 
pe 8 property. EX GROCERY 
Hicgas & KEEN i925 3D. L. R. 
585 ; (1985) 2 W.: Ww. 402; 10 
Sask. L. R. 492.—CAN. 


PART VIII. SECT. 2,SUB-SECT. 1.—A. 


1184v. —— 1——-_—«Goode not in 
accordance with order.}—Defts. gave to 
Itf, a written order te ship from 

and on account of defts. one 
& two hundred 


paid pat hem. Del of the last 
which ae t y-nine threc- 
| tga & three eeehiaay te forty we 
wo on jars, was refused id defts. 
on the ground that arabe rent sweety 
more of the are 
& twenty-five less of gi fennel on 
ars than had been ordered, & alzo that 
he mouths of a large number of the 
ars were not of the s ed size :— 
eld; pltf. was under a seid to 
urchase goods for defte. of the 





deft., a chartered accountant, 
me affairs of a co. in which he was anteresies 


Fe re ke net Gr ees Korman te Nar Rees =m “eprayr—mtat 


Refd. Weigall v. Runciman (1916), 
K. B. 1187; 
Brooks v. Farmer, [1923] 1 K. B. 226. 


1208. Add. Citation :—13 Asp. M. L. O. 468. 


Weiss, Biheller & 


—VALE (J.) & CO. v. VAN 


| 
Orprmn & Co., Lrp. (1921), 37 T. L. R. 367. 


1211. Add. Annotations :—Apld. Weigall v. Runci- 
man (1916), 13 Asp. 

Shelton 

(1921), 131 L. T. 218. 


Extent of Hability.}—Pitf. employed 


M. L. C. 463. Refd. 
ron, Steel & Coal Co. 


to investigate 


NN ee ne ea 





description ordered, & his failure to do 
so amounted to a breach of etd — 
gery wv. ROOPE, [1922] N. Z. L. ‘R. 








11 88 ij. -}—-Wheat held 
by defts. for pltfa. was on pltfs.’ order 
shipped by defts. from to A. 


Pltfs. telegraphed instructing defts. 
to sell at once. Defts. wrote saying 
that until the cara arrived at A. they 
were unable to sell. They at once, 
however, tried to rell & after ten days 
did so :—Held : they were BE A aa 
in selling at the price Yehon obtainable 
& without receiv her instruc- 
tiona.—J ace vw. SASKATCHEWAN 
CO-OPERATIVE ELEVATOR Co., LTD., 
(1910) 3 W. W. E 5672.—CAN. 


PART VIII. aad Gi. SUB-SECT. 2.— 


Negligent mtsrenre- 
eentation. }}—An . nt who in breach 
of his duty to his principal induces 
him by negligent misrepresentation to 
enter into a contract fis liable to make 

od to his principal the loss arising 
herefrom. 

In such a case the principal ma 
recover either in tort or in contract, 
& it is no answer to his claim that he 
is also entitled to recover from the 
ouner He ap hed to tho contract induced 
2 ere baa —-YOUNG v. TASSELL, 
[ oa = 4.—N.Z. 


1214 iv. 





L. R. 924 

-}+-The duty of a paid 
principal is to exeroise 
care, skill, & honesty, & if he takes on 
himaclf to convey nformation which 
he considers it material that his 
principal should ow, & which he 
recommends & intends his principal 
to adopt, it is his duty to use reason- 
able care & skill in ensuring the 
cpg caat of that a —BROwWN 





sient ald his 


a @ 


Cases 12348a—1968a. ENGLISH AND Empree Dicest SuPpPLEMENT. 


In a letter of instructions to deft. pltf. 
inserted libellous statements concerning two 
officials of the co. Deft. handed the letter 
to his partner, who negligently left it at the 
co.’s office. The manager found it, read it, 
& communicated its contents to the twbd 

rsons defamed, each of whom sued plté. 
or libel & obtained judgment against him 
for damages & costs. Plitf. then sought to 
recover from deft. the amount which he had 
paid for damages & costs in the libel actions 
as damages for breach of an implied duty to 
keep secret the letter of instructions :— 
Held: pltf.’s liability for damages in the 
libel actions did not result from deft.’s 
breach of duty, & deft. was liable for 
nominal damages only.— WELD-BLUNDELL v. 
STEPHENS, [1920] A. C. 956; 89 L. J. K. B. 
705; 123 L. T. 698; 36 T. L. R. 640; 64 
Sol. Jo. 629, H. L. 

Annotations :—Consd. Re Polemis & Furness Withy, [1921] 
3K. B. 560; A. & B. Taxis v. Secretary of State for Afr, 
022] 2K. GB. 328; Harnett v. Bond, (1924) 2 K. B. 517. 

efd. Proops _v. Chaplin (1920), 37 T. L. R. 112; Klliott 
Steam Tug Co. v. Shipping Controller, [1922] 1 K. B. 
127; The San Onofre, [1922] P. 243; Adelaide S.S. Co. 
vw. It., [1923] 1 K. B. 59; Tournier v. National Provincial 
& Union Bank of England, [1924] 1 K. B. 461; Ham- 
brook v. Stokos, [1925] 1 K. B. 141; Britannia Hygienic 
Laundry Co. v. Thornycroft (1926), 135 L. T. 83; Single- 
ton Abbey (Owners) v. Paludina (Owners), The Paludina 
(1926), 95 L. J. P. 185. 


1248b. —— -)—Accountants, employed to 
prepare balance-sheets from the books of a 
firm, stated the amount of ‘‘ cash at the 
bank ”’ as it py Soper ge in the books, without 
examining the bank pass-book, or obtaining 
any statement in reference thereto from the 
bank, or informing the firm that they had 
not done so. The entries in the books were 
falsely made by a fraudulent clerk, whose 
defalcations were not discovered, as they 
would have been if the entries in the books 





PART VIII. SECT. 2, SUB-SECT. 2.— 


1263a. 


1260 i. Factor.}— Where advances 
B. (b). are mado by a factor on the security of 


had been checked by reference to the pass- 
book :—Held: (1) the accountants were 
negligent; (2) they were liable in damages 
for the amount of the defalcations of each 
year which would have been discovered if the 

roper steps had been taken as to the pass- 
Pook.-—Fox & Son v. MorrisH, Grant & 
Co. (1918), 35 T. L. R. 126; 63 Sol. Jo. 193. 


1250. Add. Annotation :—Apld. Re City Equitable 


Fire Insce, [1925] Ch. 407. 


1251. Add. Annotation :—Apld. Re City Equitable 


Fire Insce. (1924), 40 T. L. R. 853. 
After this case add ‘‘ See, generally, Com- 
PANIES, Vol. IX., pp. 553 et seq.’’ 


.J}—Agents employed to sell land are 
generally employed to obtain the best pur- 
chase price reasonably obtainable. “heir 
duty to their principal does not cease when 
they have procured an offer to purchase 
which he accepts subject to contract. It is 
still their duty to inform him of any offer 
which they receive at a higher price than 
that so accepted, & they remain subject to 
this duty until final contracts of sale & pur- 
chase have been signed & exchanged. 

The owner of house property employed a 
firm of house agents to sell the property. 
They gave particulars to a tenant of the 
property, among other persons, & procured 
an Offer from a prospective purchaser. They 
communicated this offer to the owner, & he 
accepted it subject to contract. The tenant 
then made an offer to the agents to purchase 
the property from the ar ective purchaser 
at an increased price. In the bond fide belief 
that they had performed their duty as agents 
to the owner when he had accepted the offer 
of the prospective purchaser subject to con- 
tract, they omitted to inform the owner of 
the offer of the tenant. Afterwards final 





to do so he will be liable for the 
resulting loss. If furniture disappears 
is damaged 


1245 iv. —— ——.])—A law-agent, 
to whom a client entrusted money for 
investment on heritable security to 
yield 5 per cent., invested £1,000 of the 
amount in 1903 on a heritable bond 
which bore to be secured over tencment 
ee aa Ste & £200 on a postponed bond 
over other subjects. hese properties 
both belonged to another client of the 
agent’s firm, who, in 1905, died 
insolvent, & heavily indebted to the 
firm. He had one an ex facie 
absolute disposition of the tenement 
pre rty in favour of the firm prior 
n date to tho bond for £1,000, which 
loan was accordingly not validly 
secured; & the postponed bond for 
£200 was worthlesa, as the prior bond 
exhausted the value of the security 
subjects. None of these facts were 
communicated to the lender :—JZeld : 
while the agents were not guilty of 
negligence in investing the moncy as 
ee did in 1903, in view of the fact 
that they were called upon to obtain a 
5 per cent. investment, t 7 were guilty 
of negligence upon the death of the 
borrower in 1905, in respect that, a 
conflict of interest having then arisen 
between them & the lender in conneo- 
tion with the #1,000 bond. they failed 
to {inform their client of tho position, 
failed to realise her investinents, & 
failed to advise her to seek iudependent 
legal advice.—WERENHAM ©. M‘LEAN, 
aoa & NELLAON, [1925] S. C. 407.— 


sv. Customs broker.}—-WoOLSELY TOOL 
& Moror Car Co. v. JACKSON PoTrs 
& GO. ,§1915), 7 0. W. N. B17; 8 
QO. WwW. ) 311 > 33 oO. L. R. 06, 587.— 


a world commodity, such as grain, or 


consigned to him for sale, it is his duty 
to deal with the goods in such a way 
as to guard, not only himself, but the 
pve also, aguinst loss. There is 
mplied in every such transaction a 
right on the part of the factor to 
realise on his security whenever the 
exigency of the case demands it.— 
UNITED GRAIN GROWERS, LTD. v. 
Mabey, (1925) 1 D. L. R. 301; (1925) 
1 W. W. R. 19.—CAN. 


1260 fi. ——-.]}—Where an elevator 
company advances money on_ the 
security of grain dcliver to it in 


storago -which it is authorised by the 
contract. between it & the borrower to 
sell without notice at any time it 
deems itself unsecure, the co. is not, 
in the absence of an express agreement 
to that effect, restricted to resorting 
to the pledged grain to obtain repay- 
ment, but can sue on the implicd 
poe to repay which is ordinarily 

icident to a loan; &, moreover, the 
co. is not obliged to sell the grain &, 
if it does sell it, cannot be held to have 
been negligent &, therefore, liable to 
the borrower merely because it did 
not sell at a time when it could have 
received a higher price than it did 
receive.——PATTERSON (N. M.) & Co., 


LTD. v. CARNDUFF, [1931] 2 W. W. TR. 
221.—CAN. 
1262 ii. Extent of Guties.}— 





If a local agent is entrusted by an 
absent owner with looking after & 
renting « furnished house, then, 
although he is not an insurer of the 
safety of the property he must use 
reasonable care iligence in ite 
protection & preservation, & if he fails 
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beyond reasonable 
wear & tear, he is primé@ fucie liable to 
anecount for it. Evidence sufficient 
to excuse him from liability would in 
some instances be quite light, in others 
more burdensoine, depending on such 
questions as the checking over or not 
of the articles of the furniture, the 
character of the tenants & the con- 
stituents of the tenant’s family, the 
value & nature of the missing articler. 


When the owner claims damages 
against the agent for lost or damaged 
articles the question of HNability ma 
be directly involved in regard to eac 
article, & that liability is a question 
for the judge, & in such case the value 
of any article or the damage done to 
it can be most conveniently deter- 
mined by the judge when deciding 
the question of liability, rather than by 
a referee.—CARLILE tt. NORTHERN 
cee Co., [1924] 2 W. W. R. 961. 





1262 iii. ——.}-—A house agent, 
employed to look after the renting 
of a furnished house, must keep a 
proper inventory of the furniture & 
check it over carefully with each 
incoming & outgoing tenant, & he 
must exercise care in seeing that 
tenants to whom he rents the house 
are the proper sort of persons to occupy 
it; but, in the absence of a sp 
contract, the agent is not a guarantor 
of the rent, or bound to pay the taxes, 
or to potity ine owner so as to prevent 
a sale of the house for non-payment 
thereof._—H YLAND v. COSTERTON 
(5. C.), [1927] 1 D. L. R. 1186; [1927] 

W. e R. 340.—CAN. 


contracts for the sale & purchase of the pro- 
perty were signed & exchanged by & between 
the owner & the prospective purchaser. The 
owner then brought an action against the 
agents for damages for breach of duty in not 
disclosing to him the offer of the tenant 
before the contracts were signed & exchanged. 
The agents counterclaimed for commission 
on the sale of the property :—Held: the 
obligation of the agents to the owner was not 
fully performed when he had accepted the 
offer subject to contract but continued until 
final contracts were exchanged ; this obliga- 
tion involved a duty to communicate to him 
the offer of the tenant; having committed 
a breach of this duty they were liable in an 
& the measure of 
damages was the difference between the 
price named in the contracts & the price 
also in the circum- 
stances the agents were entitled to their 


action for damages, 


offered by the tenant ; 


commission. 


There may well be breaches of duty which 
do not go to the whole contract, & which 
would not prevent the agent from recovering 
& as in this case it is 

found that the agents acted in good faith, & 
as the transaction was completed & applt. 
has had the benefit of it, he must pay 
the commission (ATKIN, L.J.). — KEPPEL v. 
: WHEELER, [1927] 1K. B. 577; 96L. J. K.B. 


his remuneration ; 


433; 136 L. T. 203, C. A. 


Annotations :-—Folld. Harrods, Ltd. ». Lemon, [1931] 2 
Apld. Raymond x. Wooten (1931), 47 T. Iu. RR. 


K. B. 157. 


606 

1264 ii. Acting for vendor & 
purchasers —Payment of rents to vendor 
after notice of claaum by purchaser.|— 

here an agent who acted for both 
parce in connection with a sale ot 
mmovable property on the terms of 
** cash against transfer,”’ received the 
rents &, after notice that they were 
claimed by the purchaser, paid them 
over to the seller as having, in his 
opinion, the better title thereto :— 
Held: he was personally Mable to the 
purchaser therefor.—DkE KOcK ». 
FINOHAM (1902), 19S C. 136.—S. AF. 


sw. JV’ ool bfoker.|—A wool broker, in 
cases where he receives wool from 4 
customer upon which a limit has been 
laced, ia not in law botfnd to indicate 
o the customer the state of the 
markot from time to time, ao as to be 
liable in damages if he faile to do s0.— 
FERREIRA v. GINGELE, [1921] E. D. L. 
874.—S. AF. 
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1269 vii. -}—Deft., un tusur- 
ance broker, gratuitously procured 
policies from Awerican cos. :—Held: 
as it was not shown that deft. was in 
any way negligent, or that he knew or 
ought to have known of the invalidity 
of the policies, deft. was not Hable.— 
DIMITROFF v. GONDER (1924), 56 
O. I. KK. 119.—CAN. 





PART VIII. SECT. 2, SUB-SECT. 3.— 
A. (a). 





ti. Purser employed on ship by 
railway ieee A advanced by 
zampany to enable ship to be procured. |— 


Held: the co. were not liable to account 
to the shipowner for money received 
by the purrer & not pad over, for he 
was accountable to the shipowner.— 
VANEVERY v. BUFFALO & LAKE HURON 
Ry. Co, (1861), 20 U. C. R. 630.—CAN. 


12761. Failure to keep accounta— 
Liability for chargea of accountant pre- 
paring accounts.}—Deft., employed by 
pitf. to administer his affairs, exhibited 
gross negligence in carrying out his 


Vol. L—Agency. Cases 1268a—1856, 


2K. 


1265. Add. Annotation :—Refd. Re City Equitable 
Fire Insce., [1925] Ch. 407. 


1267. Add. Annotations :—-Refd. Banbu 
of Montreal, [1918] A. C. 626; 
Griffiths, [1920] 3 K. B. 163. 


1269. Add. Annotations :—Apld. Halliwell v. Ven- 
ables (1930), 99 L. J. K. B. 358. 
Banbury v. Bank of Montreal, [1918] A. C. 
626; Coldman v. Hill, [1919] 1 K. B. 443; 
The Empress (1922), 92 L. J. P. 42; Pratt v. 
Patrick, [1924] 1 K. B. 488. 


1288. Delete ‘‘ For full anns., see Equrry.”’ 


1304. Add. Annotation :—Refd. A.-G. v. Goddard 
(1929), 98 L. J. K. B. 743. 


1811. Add. Annotations :—-Apld. Holt v. Markham, 
[1928] 1 K. B. 504. 
& Gillow, [1926] A. C. 670. Refd. British & 
ita Pe aa Bank v. Zalzstein, [1927] 


v. Bank 
verett v. 


Refd. 


Distd. Jones v. Waring 


1315. Add. Annotation :—Refd. Camillo Tank 


S.S. Co. v. Alexandria Enginecring Works 
(1921), 38 T. L. R. 134, 

1816. Add. Annotation :—Consd. The Mogiliff, 
[1921] P. 236. 

1818. Add. Annotation :—As to (1) Refd. Anderson 
v. Equitable Assce. Soc. of United States 
(1926), 184 L. T. 557. 


1346. Add. Annotation :-—Consd. A.-G. v. Goddard 


(1929), 08 L. J. K. B. 743. 


trust. He failed to kecp proper books 
or records of pitf.’s affairs or to render 
accounts. PItf. was compelled = to 
employ accountants to prepare ac- 
counts between the parties :—Held : 
pitf. was entitled to claim the chargca 
of two accountants for preparing 
accounts between the partics as 
damages due to deft.‘s negligence 
which deft. should have contemplated 
as the natural result of such negli- 
gence.—-MRAD v. CLARKE, [192°) 
RK. D. J.. 49.—S. AF. 

sx. Nodutyto account tominor—- Agent 
appointed by quardian,jJ—An ent 
appotnted by the guardian of a minor 
ix not liable to account to the minor 
for hie acts. even though he received 
roperties belonging to the minor.— 

AMATHAN CHRETTIAR t. MUTHIAH 
hoo (1919), L. L. R. 43 Mad. 429,.— 


sy. Accounts framed on wrong basis— 
& containing tncorrert tiems.j—Doft. 
was employed hy pltfs., the exors. ot 
av ostate, to administer the estate on 
thelr behalf. Pltfs. having «ued deft. 
for an account :—Held : ae the 
accounts rendorod by deft. were 
framed on a wrong basis aw hetween 
principa) & agent & were incorrect in 
certain particulars, deft. must render 
an account within fourteen days.— 
KRIGR e. Van D1JK'’s EXECUTORS, 
{1018} App. LD. 110.—S8. AF. 


PART VIII. SECT. 2. SUB-SECT. 3. — 
A. (e). 


1326i. Agent for sale—Principal’s 
tntention to defraud creditors known to 
agent.}—Where goods were dolivered 
to agents for sale, & the principal, 
to the knowledge of the oa pes in- 
tended to. defraud his creditors by 
making away with the proceeds of the 
sale:—Held: (1) the principal in 
suing the agents for an account of 
the goods so delivered to them was not 
relying on an illegal contract & was 
entitled to succeed: (2) the ents 
were not ahsolved from the duty of 
accounting to the principal by the fact 
that the goods had been delivered to 
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1856. Add. Annolation :—-As to (1) Refd. Yourell 
v. Hibernian Bank, [1918] A. C. 872. 


the agents on a Sunday.—HUvUSKEIN v. 
WaSSERMAN, [1917] W. L. D. 174. 
S. AF. 

1826 ii. Goods delivered to agent 
on Rr cman lel ”. WASSERMAN, 
No. 1326 1., ante.—S. AF. 

1826 fii. .}—LESHIE vr. MORRISON 
(1858), 16 U. C. R. 318.—CAN. 


PART VIII. seca a SUB-SECT. 3.— 








gi. Particulara.|——Ir an action 
which was substantially one claiming 
a general account in reality on the basis 
of agency :—Held: an application by 
the agent for particulars of sums alleged 
to have been converted should be re- 
Viger a v. LAMBR, [1925] 1 I. R. 

C9 PP hseel e 


PART VIII. ont 2, SUB-SECT. 3.— 


1352 ii. -}—Where fidu- 
ciary relations have subaisted between 
the parties, a ct. ] not re-open 
accounts which have long been settled 
between the parties, unless pltf. 
can show dofinitely at least one 
fraudulent omission or insertion in 
tho accounts.—PURAN MAL v. FORD, 
MACDONALD & Co., LTp. (1919), TI. L. R. 
41 All. 635,—IND. 














1352 ili. —— -+—RAHIM v. Low 
(1924), I. L. R. 3 Ran. 1.—IND. 
PART VIII. SECT. 2, SUB-SECT. 3.—C. 


1361 1. Otreumstances in which right 
arises. |—RaAnM™ v. Low (1924), 1. L. R. 
3 Ran. 1.—IND. 


PART VIII. eer. rp aati 4.— 
- (a). 

18791. Deposit on purchase paid to 
land agent.)—A licensed land agent 
who does not hold from his principal 
a written authority to sell, & who. 
having effected a sale of his principal's 
land, haa received from the pur- 
chaser, without his principal’s know- 
ledge, a deposit, is not entitled to retain 
thereout his commission, but must 
account to his principal for the whole 


Cases 1985a—1452, ENGLISH AND Empme Dicest SuPPLEMENT. 


18858. ———.|—FIeip v. ALLEN (1842),9 M. & W. 
694; 152 BH. R. 204. 


1806. Annotations:—For ‘Bridger v. Savage 
(1885), 12 Q. B. D. 868" read “ Bridger v. 
Savage (1885), 15 Q. B. D. 363.” 

Add. Annotation :—Refd. Rawlings v. 
General Trading Co., [1921] 1 K. B. 635. 


1422. Add. Annotation :—As to (1) Refd. Baker v. 
Lloyd’s Bank, [1920] 8 K. B. 322. 


1425. Add. Annotation :—As to (2) Refd. Lawrence 
v. Hayes, [1927] 2 K. B. 111. 


1426a. Proceeds of sale of goods—Goods consigned 
by commission agents for principal—Right of 
agent to set off claims against consignors.|— 
In 1917 pltf. & F., merchants at Odessa 
in the Russian Ukraine, consigned large 
quantities of pigs’ bristles to a Russian bank 
at Odessa, as commission agents, to send the 
goods to England for sale & remit the pro- 
eeeds to the consignors. The bank, as 
principals, sent the goods to defts., as their 
agents, who knew that pltt. & F. were the 
original consignors. Afterwards the revolu- 
tion broke out in Russia, & in Dec. 1917, all 
private banks in Russia were abolished by 
decree of the Govt., & in 1918 their assets & 
liabilities were taken over by the People’s 
Bank of the Russian Socialist Federal Sovict 
Republic. In 1920 the People’s Bank was 
by further decree abolished & its assets & 
liabilities were transferred to the Central 
Budget & Accounts Administration of the 
Russian Socialist Federal Soviet Republic. 
One result of this legislation was that the 
head office of the Odessa bank in Petrograd 
was raided & its shares were confiscated, but 
the Odessa bank was allowed to carry on its 
business as usual until 1920, when it was 
closed by a local soviet. This permis- 
sion was the result of the establishment of 
an independent republican Govt. over the 
Ukraine—the Ukrainian Soviet Govt., over 
which the Russian Soviet Govt. claimed 
neither a de facto nor de jure jurisdiction, & 
which was also recognised ny eoreee powers 
as an indepondent Govt. ter on a full 
federation was entered into between the 
Ukraine Republic & the Russian Soviet 
Republic & recognised as a de facto &, 


1438a. 


recently, as a de jure Govt. by the Govt. of 
this country. During transit of the goods 
to England some of the goods respectively 
consigned by pltf. & by F’. became inextric- 
ably mixed, with the result that F. d 
all his rights in his consignment to piti., & 
notice of the assignment was given to defts. 
Before the closing of the bank at Odessa the 
bank ceded all their rights in the bristles 
consigned to them to pltf. & F. The bristles 
consigned to defte. were sold by them in 
1920, & pltf.: demanded payment of the 
amount of the proceeds, less the amount of 
defts.’? commission, but defts. refused pay- 
ment, alleging (inter alia) that the goods 
belonged to the bank at Odessa & that defte. 
were entitled to set off against pltf.’s claim 
a debt due to them from the People’s Bank in 
Russia & tlhe Russian Soviet Govt., & pltf. 
in 1923 brought this action:—Held: (1) 
assuming that the bank at Odessa was an 
effective bank up to the time when the bank 
was closed, the bank’s instructions to defts., 
followed by the transfer of the bank’s rights 
to pitf. & F. & the transfer of F.’s rights to 
pitt, made it clear that the bank’s title to 
the bristles had gone; (2) assuming that the 
bank was non-existent & that some other 
person or persons had given the instructions 
to sell, the sale by defts. was without the 
authority of the bank, & in that case the 
bank’s title had gone. In either case pltf. 
as a disclosed or undisclosed principal was 
entitled to the proceeds, less defts.’ com- 
mission with interest from the date of the 
demand.—DorF v. NEUMANN, LUEBECK & 
Co. (1924), 40 T. L. It. 405. 


1487. Add. Annotation :—Refd. Re Achillopoulos, 


Johnson v. Mavromichali, [1928] Ch. 433. 
Unless jus tertii set up.J—An agent 
entrusted with money or goods by a principal 
to be applied on his principal’s account 
cannot dispute his principal’s title, unless 
he proves a better title in a third person & 
that he is defending on behalf, & with the 
authority, of that third person.;-BHAWANI 
SINGH (RAJA) v. MAULVI MISBAH-UD-DIN 
(1929), 56 L. R. Ind. App. 170, P. ¢. 





1452. Add. Annotation :-—Refd. A.-G. v. Goddard 


(1929), 98 L. J. K. B. 743. 





of such deposit.—-SMITH v. BASON, 
[1921] N. Z. L. R. 467.—N.Z. 
1379 il. .}—Where a deposit on 
a sale of land is paid to a land agent 
he holds it, unless otherwise stipulated 
as oareed, for the vendor, & must 
pay it over to him on demand, subject 
the agent’s right to apply the same 
in payment of expenses, commission, 
or other charges incidental to the sale ; 
but the commission does not include 
commission which is made frrecoverable 
ef law.—BUCHANAN v. SAMSON, [1922] 
e Z. L. R. §58.—N.Z. 
az. Money paid to agent by members 
of syndicate for purchase of land-—Claim 
by one member of syndicate for return 
of subscription on reacisston of sale.}— 
Itf., who had joined with a number 
of other persons in the purchase of a 
farm, subsoribed £50 which was, with 
other subscriptions, deposited with 
deft. to be by Lim paid out in reduction 
of the purchase-price. The sale of 
the farm having been cancelled 
a claim by pltf. for the return of his 
subscription deft. raised the defence 
that he had becn instructed by the 
syndicate not to pay over the money 
ved him but to hold it for 





y 
another purpose :—Held: the defence 


raised could not succeed.—MANGENA 
a ela {1918) App. D. 660. 


sa. Profits received in foreign cur- 
rency—Rate of in favour of 
Cea meter v. BIOKELY. (1925), 
o7 O. L. R. 113; affd., (192611 D. L. R. 
$53.—CAN. 


sb. Commission received by sub-agent 
from principal—Right of agent to 
recover from sub-agent.}—Pitf. listed 
with ee hs et a eee ie sande of 
& oer principal, agreeing pay 
deft. 25 cents an acre for finding a 
purchaser. Deft. unknown to pitt 
communicated directly with the princi- 
pal, obtained a listing of the lands 

m & effected a sale thereof, 
deducting the commission :—Held -: 
pitt. was entitled to recover from deft. 
he commission less the sum of 25 
cents per acré.—Oswalt v. EING, 
{1919} 3 W. W. R. 72.—CAN. 


so. Penue.}—It is settled law that 
a suit by a principal against a com- 
inission agent who has agreed to execute 


, an order placed with him by corre- 


spondence must be fnstitu 
place w the commission t 
carries on his business & that a principal 
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cannot sue him at the place from where 
he sent his order.—BHAMBOO MAL v. 
RaM NARAIN (1928), I. L. R. 9 Lah. 
455,—IND. 


PART VIII. SECT. 2, SUB-SECT. 4.— 
7 A. (0). 


1306 fi. ——. }—Assum a trans- 
action between brokers & their princi- 
pal was an illegal one, & the brokers 
paid the proceeds to a person as being 
the nt of their principal to receive 
it :—Held: the principal could recover 
such proceeds fromethe agent.— 
AIKMAN v. BURDIOK BROTHERS, [1923] 
4D. L. R. 852; 3 W. W. R. 785; 
varying. f1928] 1D. L. R. 1165; 31 
B. & R. 478.—CAN. 


PART VIII. SECT. 2, SUB-SECT. 5. 


ad. General rule.}—Where money 
is recoverable by a principal from 
an agent as having been received by 
the agent on the principal’s behalf, the 
agent is not as a rule liable for interest 
uniess by virtue of an reas agree- 
ment or ‘of some mercantile —_ 
LALMAN v0. CHINTAMANT (1918), I. L. R. 
41 All. 354.—IND. 


1459. Add. Annotations Generally, Refd. Do- 
minion Ooal Oo. Maskinonge 8.8. Co., 
{1922]2 K. B. 182. 

1460. Add. Annotation :—Refd. Dominion Coal Co. 
v. Maskinonge 8.S. Co., [1922] 2 K. B. 132. 

1467. Add. Annotation :—Refd. Rawlings v. 
General Trading Oo., [1920] 3 K. B. 30. 

1482. Add. Annotations : :—Apld. Mortimer », 
Beckett, [1920] 1 Ch. 571; Prosperity v. 
Lloyds Bank 1923), 89 T. L. "R. 872. Consd. 
an -A-Bell Burglar & Fire Alarm Co. »v. 

er, [1926] Ch. 609. 

1484, ern Annotation :—Refd. Prosperity v. 
Lloyds Bank (1923), 39 T. L. R. 372. 

1486. Add. Annotation :—Consd. Davey v. Robin- 
son, [1923] 1 K. B. 568. 

1490. Add. Annotations :—Refd. Dutton, Massey 
Liverpool) v. Dutton, Massey (1923), 40 

. P. C. 418; Harrods v. Harrod (1924), 40 
T. L. R. 195; Motor Manufacturers’ & 
Traders’ Soc. v. Motor Manufacturers’ & 
Traders’ Mutual Insce., [1925] Ch. 675. 

1501a. Agent wrongfully acting for other principals 
—Liability of party inducing agent to commit 
breach of duty.]-—— Resps. employed D. as 
their agent to buy tobacco from growers, the 
total bought not to exceed 300,000 Ibs., & 
supplied him with forms of contract bearing 
their firm name as buyers. D. agreed not to 
act as buying agent for anybody except resps. 
& another firm. Applt., who knew the 
position as between D. & resps., induced him 
to buy in the names of the two firms a total 
of 1,100,000 Ibs., arranging with him to take 
over the surplus not required for them. Out 
of that total weight D. handed 300,000 Ibs. 
to resps., & tendered the balance to applt., 
but he Tepudiated the arrangement, the 
market having fallen heavily. Resps. having 
also repudiated liability, one of the vendors, 
with whom D. had contracted upon resps.’ 
form, was held to be entitled to damages 
from a as having held out D. as their 
agent. sps. claimed to recover over from 

applit.:—Held: resps. were so_ entitled, 

applt. having knowingly induced D. to com- 
mit a breach of his duty to them, whereby 
they had suffered the damage.—JASPERSON 
v. DOMINION Tosacco Co., [1923] A. C. 709; 
92 L. J. P.C.190; 129 L. T. 771, P. C. 

1501b. Distributing agent for film producers— 
Block-booking film with others—Sum for hire 
thereby reduced.}—-HERBERT WiLcox Pro- 
pucTions, Lrp. v. First NATIONAL PICTURES, 
‘Lrp. (1930), 74 Sol. Jo. 353. 

1501c. Agent acting for both parties--Company 
with separate departments as agent.] — 
Pitfs., a trading co., carried on an estate 
agency & a building business in separate 
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to purchase the property subject to contract 
& a surveyor’s re ay ile C. employed pltfs., 

through their building department, to inspect 
the drains of the property & to make an 
estimate for putting them in order. As a 
result of the report C. claimed a reduction 
in the purchase-price. Subsequently aftere 
complaint by deft., pltfs. discovered that 
they had been acting i in this way for both the 
potential vendor & purchaser, &, by their 
solrs., offered deft. to invite the " purchaser 
to obtain an independent survey of the 
drains. Deft. did not accept the offer, but 
completed the sale at a reduction of the agreed 
price, the reduction being due to the work 
required to be done upon the drains. Pltfs. 
sued deft. for commission on the sale :— 
Held: (1) pltfs. had acted in good faith, & 
deft. had in fact suffered no damage, as C. 
would in any event have secured a report on 
the drains, & any competent person would 
have recommended an expenditure on the 
drains of more than the reduction in the 
purchase-price; (2) pltfs. constituted one 
person in law, however, many businesses they 
might carry on, & in acting as they did 
they committed a breach of their duty as 
agents of their penetpal but as deft. with full 
knowledge of the breach of duty on the part 
of pltfs. had completed the contract at the 
reduced price, pltfs. were entitled to com- 
mission. Vendor, with full knowledge of 
their action on behalf of the purchaser, had 
refused the offer of pltfs. to stand aside that 
C. might have the drains tested by angther 
firm, & had concluded the sale at the reduced 
price.—Harrops, Lrp. v. LEMON, [1931] 2 
K. B. 157; 100 L. J. K. B. 219; 144 L. T. 
657; 47 T. L. R. 248; 75 Sol. Jo. 119, C. A, 

1504. Add. Annotations :—Réfd. Lynn v. Bamber, 
[1980] 2 K. B. 72; Legh v. Legh (1930), 143 
L. T. 161. 

1505. Add. Annotation :—As to Me Reid. Spencer 
v. Hemmerde, [1922] 2 A. C. 507. 

1508. Add. Annotations ea, ‘Re Richardson, 
Pole v. Pattenden, [1920] 1 Ch. 423; Taylor 
v. Davies, [1920] A. C. 686. 

1509. Add. Annotations :—Refd. Taylor v. Davies, 
[1920] A. ©. 686; Re Claridge’s Patent 
Asphalte Co., [1921] 1 Ch. 543. 

1518. Add. Annotations :—Refd. He Richardson, 
Pole v. Pattenden, [1920] 1 Oh. 423; Taylor 
v. Davies, [1920] A. C. 686. 

1517. Citations :-—For “ [1894] 1 Ch. 416”’ read 
‘* 1894] 1 Ch. 616.” 

Add. Annotation :—Refd. Re Windsor Steam 
Coa] Co. (1901), Ltd., [1928] Ch. 609. 

1518. Add. Annotation :—Refd. Albemarle Supply 

Oo. v. Hind, [1928] 1 K. B. 307. 





buildings. Deft. eee aaa pltfs., through | 1520. Add. Annotations :—Refd. Lynn v. Bamber, 
their estate marr’ Geog d a purchaser for [1930] 2 K. B. 72; Legh v. Legh (1930), 143 
real property, & they found C., who agreed L. T. 161. 


wn by evidence t deft. 
to & buy in a pro- 
y offered for aale auction, ag 
agent of pitf. &-for benefit :— 
Held : notwithstan that the Statute 
of Frauds had 


& agrooment, | oar gat Pg hersioe to mitt. a entitled to 
ge Om . pit. it the a en eement.— Exxog ye McLean (1919), 62 N. 8. R. 
Ross oe. oom (iByey 2 


CAN 


money for pre purchase of land of which 
deft. took the d 


In an ica to have deft. declared 
a trustee & for the recovery of mesne 
pronte the defence war that the pur- 
rice was furnished b 
— tho in A tik Clay chonle hares home 
eft.'s a sho ve a home 

a Leptiry with deft. d ber tty time :—Held : 


owb name. fi. ae lending money to 

gons to whom agent not authorised 
to tend. }-~A sult bre a principal against 

apeue for the recovery of money 
joni rsona to whom the nt was 
not authorised to Jend, is a suit for an 
ordinary money account & 1s Fearned 
by art. 89 & not art. 90 of Limitation 
Act (ix. of 1908).—MUTHIAH Og rid 
©, ALAGAPPA CuETry (1917), I. L. R. 
41 Mad. IND. 





Itf. with 


judgment.— 
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. 1826. Add. Annotations :—As to (1) Apld. Re Thom- 


son, Thomson v. Allen, [1930] 1 Ch. 203. Ae 
o ) Refd. Wright v. Morgan, [1926] A. C. 


1520a. ——— Unless full disclosure—Sufficiency of 


disclosure.|—Deft. bought shares in the B. 
Co. on the recommendation of T., who was 
in the office of E. & Co., stockbrokers. E. & 
Co. carried through the transaction & sent 
deft. two contract notes, on which were the 
words ‘‘ bought of ourselves as principals,”’ 
& no commission was charged. y arrange- 
ment deft. paid 25 per cent. of the price of 
the shares, the balance being carried over. 
E. & Co. subsequently became bkpt. & their 
trustee in bkpcy. claimed the balance then 
due on the account from deft. :—Held: E. & 
Co. had made a sufficiently full & accurate 
disclosure to deft. that they were selling as 
principals & deft. with full knowledge gave 
his assent to their position, & the trustee’s 
claim succeeded —ELuis & Co.’s TRUSTEE v. 
WATSHAM (1923), 155 L. T. Jo. 363. 


1588. Add. Annotations :—Refd. Re Jubilee Cotton 


Mills, [1922] 1 Ch. 100; Re Etic, [1928] 
Ch, 861. 





Broker.|—Applt. employed a broker 
to make speculative purchases of cotton for 
him, & became heavily indebted to him owing 
to the faJjl of prices in the cotton market. 
The broker, as he was entitled to do by the 
terms of his agency, closed the account by 
selling the cotton which he had bought for 
applt. He sold (inter alia) two lots of 


1558a. 


1571. Add. Annotation :—Refd. 


Cases 1526—-1580. ENGLISH AND Empire Dicest SUPPLEMENT. 


immediately bought back from the same 
jobbers at the same prices equivalent amounts 
of cotton of the same description. The 
broker having assigned his property for the 
benefit of his creditors, resp. as trustee of the 
deed of assignment, sued applt. to enforce 
the broker’s claim to be indemnified. The 
trial] judge found that there was a real sale 
& a real purchase of the cottons in question, 
& the Ct. of Appeal accepted this finding :— 
Held: the simultaneous re-sale to the broker 
did not vitiate the sale by the broker & the 
account was effectually closed.—CHRISTO- 
FORIDES v. TERRY, [1924] A. C. 566: 93 
L. J. K. B. 481; 131 L. T. 84; 40 T. L. R. 
485, H. L. 


1552. Add. Annotation :—Cenerally, Retd. Christo- 


forides v. Terry, [1924] A. C. 566. 


1553. Add. Annotation :—Apld. Christoforides v. 


Terry, [10924] A. C. 566. 


—-—.]—IMESON v. 
149 L. T. Jo. 446. 





LIsTeR (1920), 


1561. Add. Annotations :—As to (1) Consd. Calico 


Printers’ Assocn., Ltd. v. Barclays Bank 
(1931), 145 L. T. 51. Refd. Prager v. Blats- 
piel, Stamp & Heacock, [1924] 1 K. B. 
566. Generally, Refd. Tarn v. Scanlan, Neil- 
sen, Andersen v. Collins, Muller (London) v. 
ee ee v, I. R. Comrs. (1927), 44 


Inche Noriah 
v. Shaik Allie Bin Omar, [1929] A. C. 127. 


*foreign cotton to different jobbers at the | 1580. Add. Annofation :—Refd. Hocker v. Waller 
respective market prices of the day & (1924), 29 Com. Cas. 296. 


a ert i i ANA PN TY ce TE TS ts mielidaiere ne ieneemeammemeteamineeenemaenaemmmendandessteanamemhtenenme aaa aenetn anne Oearmeeeeeneenenmere=aemnenerenene anette’ 


PART VIII. SECT. 2, SUB-SECT. 10. 


1630 i. Remedies of principal— 
Principal may repudiate or adopt 
transaction.}—A principal who. dis- 
covers that he has purchased his 
agent’s own property may elect either 
to repudiate the contract or to affirm 
it. f he wishes it to stand & also 
claims the resulting profit, he must 
show that such profit arises from 
transactions completely covered by the 
prohibitive operation of the relation- 
ship between him & the agent.— 
ROBINSON 0. RANDFONTEIN, ETC., 
[1921] App. D. 168.—S. AF. 


PART VIII. SECT. 2, SUB-SEOT. 11. 


1542 vi. .}—An agent employed 
to sell goods cannot himself purchase 
such goods at a gale by public auction. 
——OsSRY v. HirsoH, [1922] C. P. D. 
631.—S. AF. 


1542 vii. ——.]—Jakvis wv. JARVIS, 
{1926) 3 D. L. R. 897.—-CAN. 

CHRISTIE (Y. T.) (1905), 2 W. lL. R. 
561,.—-CAN. 

1565 i. — No confirma- 
tion without knowledge.)—In order to 
ertablish acquiescence or ratification 
on the part of pltf. it must be shown 
that he has, cither by word or deed, 
& with a full knowledge of the cir- 
stances abandoned his Ee aan 
v. Hrescu, (1922) C. P. D. 631.—S. AF. 


PART VIII. SECT. 2, SUB-SECT. 13. 


1572 ii. ——.}—In pursuance of an 
agreement defts. obtained for pltf. 
a mtge. of £100,00u at 5 per cent., but 
without plitf.’» knowledge entered 
into an agreement with the mtgee. by 
which, in consideration of a com- 
mission of § per cent. per annum to be 

aid to them by the migee. out of the 
terest payable by pltf., they agreed 
to eusrentee the payment of principal 
& interest, & under that agreement 














defts. were paid by the mtgee. £2,500, 
being £250 each half-year during the 
term of the mtge. In an action by 
pltf. against defts. to recover the 
£2,500 as being a secret profit made by 
them while acting as his agent :— 
Held: pitf. was entitled to payment 
to him of the £2,500.—KE0GH >». 
DaLexTy & Co, (1916), 22 C. L. R. 
402.—AUS. 


1572 iii. .J—An agent has no 
right to receive remuneration other 
than from his principal, unless there fa 
a contract express or implied to that 
effect.—SMITLE v. SLATTARD (1919), 
21 W.A. L. R. 19.—AUS. 


1572 iv. .}—Where one man 
stands to another in a position of 
confidence involving a duty to protect 
the interests of that other, he is not 
spl tyear to make a secret profit at 
he other’s expense or to place himself 
in a position where his interests con- 
flict with his duty.—ROBINsSON ». 
RANDFONTEIN, ETC., [1921] App. D. 
168.—S. AF. 


1572 v. -}~A. authorised B.. 
his agent, to sell property for a certain 
sum, A. agrecing to take a poruen of 
the purchase price in cash a mtge. 
bound on the property for the balance. 
B. sold the property for the stipulated 
amount, but without the knowledge 
or consent of A. obtained & retained 
&@ commission from the purchaser for 
raising the bond :—Held: such com- 
mission was a secret profit, & B. in 
concealing it had acted dishonestly 
towards A.—LEVIN v. Levy, [1917] 
T. P. D. 702.—S. AF. 


se. —— rpg receiving present.) — 
Disclosure, after completion of a sale of 
land, by the vendor to certain directors 
of a purcnesne coO., who were ocon- 
cerned in the negotiations for the pur- 
chase, of his intention, afterwards 
carried out, to make a money present 
to the purchaser’s manager & agent, 
who took the principal part in the 
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negotiations, & assent thereto by such 
directors, is not effective to prevent 
rescission on the basis of secret profit 
to the agent if the vendor has, prior 
to the completion, secretly led the 
agent to expect that he would recoive 
a substantial sum in the event of the 
sale being completed, & it is immaterial 
that the vendor's motive was to a 
large extent to recoup the agent for 
out-of-pocket oxpenses. — BENDIGO, 
ETC. Co, ». CUNNINGHAM, [1919] V. LU. R. 
387.—AUS. 





sf. Agent entering into contract 
with princinal.j—If an agent, without 
disclosing that he fa the person dealing, 
himself enters into a contract with 
his principal, the latter on discovering 
the fact can have the transaction set 
aside, & it is immaterial whether fhere 
has been .fraud or not, or whether 
the transaction is advantageour or 
otherwige to the principal.—ACHUTHA, 
NAIDU ¥. OQAKLEY, BOWDEN & Co. 
(1922), I. L. R. 45 Mad. 1005.—IND. 


eg. Agent for sale artificially 
inflating rates.)}—An agent for sale of 
goods cannot, while pokarvens § cong 
or making settlements on foot of suc 
transactions, make any secret profit 
for himself, or for persons with whom 
he is associated, by artificially inflating 
the rates & then settling on the basis 
of those rates.—MATHRA Das-JAGAN 
NaTH vo. JIWAN MAL-GIAN CHAND 
(1927), 1 L. R. 9 Lah. 7.—IND. 


1581 ili. .}-—There are cases 
where an agent.is entitled to retain 
profits, such as (1) where the con- 
nection between the agency & tne 
profit is accidental, (2) where the trans- 
action producing the profits is outside 
the scope of the agency & no conflict 
between duty & interest arises, (3) 
where the piiset al on account of his 
clear knowledge is deemed to waive his 
right to profita by his implied consent. 
—UNION GOVERNMENT t. CHAPPELL, 
[1918] C. P. D. 462.—8. AF. 











1584. Add. Annotations : — Generally, Mentd. 

London County & Westminster Bank v. 
[1918] 1 K. B. 5615; 
Trustee v. Dixon-Johnson, [1924] 1 Ch. 342. 


1608. Add. Annotation :—Apld. Re A Debtor, 


Tompkins, 


[1927] 2 Ch. 367. 


1807. Add. Annotation :—Apld. Re A Debtor, 


[1927] 2 Ch. 367. 


1608a. 
as the vendor’s agent 








745, C. A. 


af linalation :—Refd. Harrods, Ltd. v. Lemon, [1931] 2 K. B. 
add. * 


1608b. ——— Although no pecuniary loss to em- 
ployer.}|—(1) An English information will lie 
against a servant employed by the Crown in 
making confidential inquiries, in respect to 
secret profits alleged to have been made in 
the course of his employment. 
as to secret profits is applicable in spite of the 








1581 iv. -}—PItf. signed a 
written agreement by which he agreed 
(o pay deft. 2} per cent. on £2,500 
if deft. sold property for that sum, & 
authorised doft. to keep any amount 
paid tor the property in excess of that 
sum. Piltf. claimed a refund of the 
commission retained by the agent on 
the ground that he had secretly ob- 
tain a comrnisrion from the pur- 
chaser. The commission obtained by 
deft. from the purchaser, who had to 
pay cash to plti., was for raising loans 
to enable her to pay the seller :— 
Held: as the commission obtained 
from the urchaser by deft. was 
not a commission on the price, but in 
respect of an entirely different trans- 
action, his conduct was perfectly 
honest, & he had not forfeited his 
right to be paid a commiasion by pltf.— 
STANTON 0. HUMPHREY, (1923) E. D. L. 
419.—S. AF, 


1689 i. ——- Remedies of principal— 
Principal may repudiate transaction— 
Nol after affirming transaction. }-——-UNION 
GOVERNMENT v. CHAPPELL, [1918] 
Cc. P. D. 462,—S. AF. 


1690 vi. ——~— —— ——.. }~_ K ILLEEN 
v. a (N. 8.), [1929] 1 D. L. R. 


52.—CAN. 


PART VIII. SECT, 2, SUB-SECT. 14. 


1594 iif. Held: piltf. could 
not recover any commission, because 
he was ip a position where his interest 
was opposed to that of his principal, 
so that he had a temptation not to 

erform faithfully his duty, & failed 
to disclose the facts.—D’ARCY ov. 
LAND (1920), 47 N. B. R. 203; 52 
D. L. R. 660.—CAN. 

1594 iv. -}—Pitfs. sued to re- 
cover five Victory Konds, or the pro- 
ceeds thereof, handed by them to deft. 
H., a real-estate agent, in payment of 
the purchase-price of property owned 
ointly by the defts. Pitfs. alleged that 

Ss copies that they were relying, 
because of rience, on his advice 
had induced them to give him the 
bonds for investment in the property 
witbout disclosing his interest therein, 
& the ground pressed on the ct. for 
their return was that a fiduciary 
relationship arising from agency existed 
between them & H. which put him 
under the burden of establis the 
perfect fairness of the transaction, 
although it was nowhere distinctly 

that they had employed him 
as their agent.to buy the property :— 








.]—A hotel broker, who is acting 
r reward, is not en- 
titled to enter into a second 
like kind on behalf of the pur 
this arrangement is assented to with full 
knowledge by the original principal. FULL- 
woop v. HURLEY, [1928] 1 K. B. 498; 96 
L. J. K. B. 976; 138 L. T. 49; 43 T. L. R. 


Vol. L—Agency. Cases 1584-16382. 


Edis’ 


fact that no pecuniary interest of the 
employer is involved.—A.-G. v. 
(1929), 98 L. J. K. B. 743; 45 T. L. R. 609 ; 
78 Sol. Jo. 614. 


1616. Add. Annotation :—As to (2) Consd. Harrods, 
Lrp. v. LEMON, [1931] 2 


1621. Add. Annotation :—Generally, Consd. A.-G. 


GODDARD 


. B. 157. 


v. Goddard (1929), 98 L. J. K. B. 743. 


agency of the 
chaser, unless 


(2) The rule 207. 


Held: H. never was Dat agent, &, 
moreover, that ho had fully disclosed 
his interest in the property before 
the sale. The dismissal of the action 
was, therefore, uphold.— HENDERSON v. 
HAMILTON, [1929) 1 D. L. R. 721; 1 
W. W. KR. 336; 38 Man. L. RR. 67.— 
CAN. 
_ Bi. Agent to raise money advanc- 
ing sum himself.}—Under a contract 
between a principal & a financial agent, 
by which the agent agrees to raise 
sums of money for the principal upon 
first & second mtges., at stated rates 
of interest, of the principal's land, 
it is not illegal for the agent to find the 
money himpelf, unless there ie a special 
stipulation to the contrary; the fact 
of the rates of interest being specified 
duty 
GRAY, 





revents a conflict of Interest 
n the agent.—DaLageTy v. 
{1919} V. L. R. 686.—AUS. 

mi. -]—The rules applicable 
to agents for the sale of land do not 
apply to amiddleman it date, merely 
to bring the vendor& purchaser together 
to enable them to make their own 
bargain ; neijthersuch a middleman nor 
the vendor {s obliged to inform the 
purchaser of the payment bythe vendor 
of a commission for introducing the 
purchaser.—CLARK v. HEPWORTH, 
{1918] 1 W. W. R. 147; 39 D. L. R. 
395; 558. C. R. 614.—CAN. 

m -}—SMITH v. COMTOIS, 
{1927) 4 D. L. R. 832; [1927] S.C. R. 
590.—CAN. 

m ili. —~—— ——.]}—The fact that an 
agent employed by one person to effect 
an exchange of properties Is r 
bringing it about, rewarded by the 
other party for doing so does not in 
iteelf constitute him the agent of the 
latter, though it may be some evidence 
that he was.—BROVEY v. BULL (Alta.), 
{1927] 4 D. L. R. 992; [1927] 3 
W. W. R. 513.—CAN. 

sk. Agent having option to pur- 
chase.}-—-GUNNING v. LusBY (No. 1) 
(1922), 68 D. L. R. 89; 65 e S. R. 
Ae affd., [1925] 1 D. L. R. 101.— 








ii,-—-~ -—— 





8). Partner of agent io buy one of 
trustee vendora— Purchaser pulering no 
damage.}—WOOLWORTH (F. .). Co., 
Lrp. v. PooLtey (1925), 35 B. C. R. 
386.—CAN. 


PART VIII. SECT. 2, SUB-SECT. 14. 


1594 fii. -}—The rule that where 
an agent for the sale of land is, without 
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1628. Add. Annotation :—As to (2) Apld. A.-G. v. 
Goddard (1929), 98 L. J. K. B. 743. 


1626. Add. Annotations :—Consd. Rhodes v. Mac- 
alister (1923), 29 Com. Cas. 19; 
Textile Assocn. v. Thomas (1929), 45 T. L. R. 


Fenton 


264. Refd. Re Hall & Pim (1927), 137 L. T. 
585. 
1626a. ——— Crown, servant.|—A.-G. v. GODDARD, 


No. 1608b, ante. 


1627. Add. Annotation :—As to (L) Consd. ‘Calico. 
Printers” Assocn., 
(1931), 145 L. T. 51. 


1632. Add. Annotations :—As to (1) Consd. Rhodes 
v. Macalister (1923), 29 Com. Cas. 19. 
Taylor v. Oakes, Roncoroni (1922), 127 L. T. 

As to (2) Consd. A.-G. v. Goddard (1929), 

08 L. J. K. B. 743. Refd. Adams v. Morgan, 


Ltd. «. Barclays Bank 


Refd. 


the knowledge of his principal, to 
receive a commission from the pur- 
chaser he cannot recover a commission 
from his principal applies to the case 
of an exchange of properties even 
though the two owners have 

them with the sume agent.—OLIVER 
v. Kemp, [1929] 4 D. L. R. 1045; 3 
nan Ik. 369; 38 Man. L. R. 310.— 


1599 i. Joint adventurers. |}—GROSCH 
v. LOVERIDGR, SMITT v. LOVERIDGK 
(Ont.), [1930] 1 D. Ll. RR. 309.—CAN. 


PART VIII. SECTS SUB-SECT. 15.— 


160i ia. 


.}~—If the agent for the 
vendor in 


a sale of real property 
receives commission from the pur. 
chaser also, the vendor is entitled to 
recover the amount of such com- 
mission from the agent, notwith- 
standing that the sale of the property 
has been completed.—FOsSTER  v. 
REAUME, (1924) 2D. L R. 951; _revag., 
(1923) 4D.L. R. 61; 540. L. R. 245. 





1608 v. -.--- ~—.J-—BAYLEY t. 
Trousers & (GUARANTEE Co., LTp.. 
[1931] 1 D. lL. R. 5003) affg., (1930) 


3D... 625; 650. L. 2. 315.--CAN. 
PART VIII. nee SUB-SECT. 15.—- 


sm. Agent to do repairs—Agent doing 
work himself.j—Defts., house-agents, 
acted as agents for pltf. to collect the 
rentra & to do the necessary repairs to 
her property. Defts. wore originally 
appointed in 1908, & up to 1911 had 
the repairs executed by outside con- 
tractors. In 1911 defts. opened their 
own repairs yard, did the repairs them- 
selves, & charged the ‘‘ usual trade 
prices,’? which included a_ profit. 
Quarterly statements of account were 
regularly furnished by defts. to pltf. 
from the commencement of the agency. 
Pitf. claimed to have the accounts 
reopened on the ground that she had 
been charged a secret protit by defts. 
on the repairs executed by them in 
addition to their commission :—Held : 
as pitf. knew & approved of the repair 
work being executed by defts., & defts. 
ad made sufficient losure to pitf. 
that they were charging a profit. & 
the charges were not shown to have 
been unfair or unusual, pltf. was not 
entitled to have the accounts re- 
opened.—SHERRARD v, BARRON, [1923] 
mI 1. R. 31.—IR. 


Cases 18821004, Encusy anp Emprme Diarsr SUPPLEMENT. 


{1928] 2 K. B. 284. As to (3) Refd. Ramsden 
att & Sons (1930), 35 Com. 


v. David Sharr 


Cas. 314. Generally, Refd. Harrods, Ltd. v. 


Lemon, [1931] 2 K. i. 157. 


16385. Add. Annotations :—Apld. 
Webber, [1922] 1 K. B. 6425 Re A Debtor, 


[1927] 2 Ch. 367. 


1636. Add. Annoiafion :—Apld. Re A Debtor, 


{1827} 2 Ch. 867. 


1638. Add. Annotati 
Debtor, [1927] 2 Ch. 367. 


1688a. 








tract, wrongfully, 


his exors. were substitute 


then discovered that at the Pra the contract 
was entered into deft. had promised, without 
the knowledge of pltf., to give pitf.’s chauffeur 
a share of the profit on the sale of the car if 
On the ground of that secret 
arrangement the exors. now sought to avoid 


pltf. bought it. 


ion :—Generally, Refd. Re A 


J—Pltf. agreed to purchase a 
motor car from deft., & in accordance with 
the agreement he paid a deposit. 
afterwards purported to repudiate the con- 
as the judge found. 
During the pen ency of an action by him 
fer the recovery of the de pie lees died, & 


sepiidiate the contract, was not | aware of 
ud, did not prevent his exors. from 
ae relying upon it; & they were entitled 


on the ground of the fraud to. avoid the om 


Alexander v. 


1640a. 





tract & to recover the depo 
v. WEBBER, [1922] 1 K. PB. 642 ; 91 L. 7. 
K. B. 320; 126 L. T. 612; 88 T. "L. R. 42. 
1640. Add. Annotation :—Generally, Refd. Re A 
Debtor, [1927] 2 Ch. 367. 
|—A. gmployed L. as his agent to 
negotiate a loan for him with a money-lender. 


B., a money-lender, lent A. £60 on his pro- 


Pité. 


tis., & they 


226. 


par rig note for £100, &, without the know- 
e or consent of A., paid L. a commission : 
eld: the payment of the commission to 
ic by B. ten 
not void, against A.— Re A DrEsTor (No..229 
of 1927), [1927] 2 Ch. 367; 96L. J. Ch. 881; 
187 L. T. 507 ; [1927] B. & O. RB. 127, ©. A. 
1643. Add. Annotations :—Consd. Rhodes v. Mac- 
alister (1923), 29 Com. Cas.19. Refd. Re Hall 
& Pim (1927), 187 L. T. 585. 
1649. Add. Annotation :—As to (1) Refd. Weiss, 
Biheller & Brooks v. Farmer, [1928] 1 K. B. 


ered the contract voidable, if 


:—Refd. Bradford v. Price 


1664. Add. Annotation :—Refd. Howard Houlder 


the contract & to recover the deposit :— | 1662. Add. Annotation 
Held: the surreptitious dealing between (1923), 92 L. J. K. B. 871. 
deft. & pltf.’s chauffeur was a fraud on 


pitt. 5 ; the fact that pitf., when he purported | 


PART VII. SECT. — SUB-SECT. 15.— 


1685 ifi. aie secret benefit 
given by one ee lirest g party to the 
rs Bar of another with the intention 

influencing his mind in favour of 
the donor is a bribe, which entitles 
the other sontractlie. party to claim 
to set aside the contract.—DavVIixs vw. 
DONALD, [1923} C. P. D. 296.—8. AF, 

1635 iv. .}—Covurrs v. AOME 
MANUFACTURING Co., rhea ante 3 
D. L. R. 440; affd., [1931] 3 W. W. l&. 
273.—CAN. 


PART VIII. SECT. 3, SUB-SECT. 1.—A. 

1664 xiv a. -J—Pltf. not allowed 
to recover commission on exchange of 
deft.’s land, as there was no agree- 
ment in writ to pay such com- 
mission as required by Alberta Stat. 

1906, c. 27.—NUNNELEY ». BLATT, 
19383 Lee W. R. 699; 47 D. L. R. 


254.—C 

1664 xiv b. -]— Alberta Stat. 
1906, o. 27, applies only to the case of 
& vendor’ 8 "agent & does not apply to 
a commission or other remuneration 

















claimed by a purchaser’s agent.— 
teak v. es [1920) 8 we W. R. 
1664 xiv °. .}—Under = oral 


agency agreement an an agent claimed 
pomuniee(on for selling at a lump sum 
certain perey Shortly before the 
trial, torts tat. 1906, oc. 27, was 
amended :—Held;: (1) the amend 
Act did not apply to an 
made before its passing ; (2 
was entitled to compensation 
at the commission rate on the fair 
proportionate value of the goods, for 
sale of the chattels.—FILtTEav & Dr 
Rovussy v. NesBITT, (1920] 2 W. W. R. 
892; 53 °b, L. R. 614; 15 Alta. L. R. 
622.—CAN. : 

1664 xiv d. An agreement for 
the exchange of lands 8 was on a principal 
form on one side of a sheet of paper, 
but in two parts, the one called the 
offer & the cee the acceptance 
one being placed immediately shave 
the other; the lower part only was 
signed by deft., & nhe Upper was 
signed o by the dapat bad 


deft. was ma. penge. 
upper part con ed & ences kA whion 
be. lower 


men 
ho arent 





the person was to 
regular eonianaaian bie :; & 


part, signed by yoda oontained ‘the 

rds: “I me aide pay @ commission 
on $26,000 at 24 per cent.”’ on execu- 
tion of the agreement to pltf. :—Held : 
the agreement to pay pltf. a commis- 
sion did not satisfy Stat. Frauds, 
8. 13, as enacted by 6 Geo. 5, c. 24, 
s. 19, & amended by 8 Geo. 5, c. 20, 
6. 58, for the agreement was "not in 
writing separate trom the sale agree- 
ment, & an action for the commission 
could not be ra ee —Davis v. 
Brags (1919), 46 O. L. R. 169; 17 
oO. W.N. 83 CAN. 

1664 xiv e. —-—.]}~—Held : the agree- 
ment pay a commission, in order 
to be separate from the sale-agrce- 
ment, need not be on a separate piece 
of paper.—H AYGARTH v. WEBB (1923), 
640. L. R. 172.—CAN. 


1664 xiv f. ——-.}—SILVERMAN vv. 
LEGREE (1919), 45 450. L. R. 107: 47 
D.L. R. 713; 150. W.N. 278.—CAN. 

1664 xiv g. ———.}—Held: an addi- 
tion to Stat. Frauds was not retro- 
spective, & sil aoe bar oe an action 
based upon ent pot in 
wrens entered” nto fe. before its enact- 
men 

An Act which is a bar to an action 
to recover an agent’s commission unless 
the agreement therefor be in writing 
is also a bar, where such re rile is 
not in writing, to ro ac y him 
2 recover ong bacon mi hia’ prinelpal 
or preven him earning 
mmission.—S 


com oak o Us 
ey {1921) 1 R. 1154; 
57 D. L. Rt. 648; 618, YO. 413.—CAN. 


“ise xivh, —— a ee 
ite W. Wak Tacaite 
(isi8i2 W 2 he B00 ee 3 18 Aita. L. R. 

3; 1.—CAN. 


1664 ie fi a Land Agents 
Act, 1912, s. 18, prevents a land agent 
from recove tala roa agg th under an 


ora] agreement exten aing ae period 
fixed for his Sooty by the document 
reating it.—Hoop v. ANDERSO on 
(EDWARD) & Co., aD: (1918) N. 
. R. 119 of aad 


1664 xiv 
Act, 1912, = 13, covers every action 
for remuneration for or in respect of 
the sale o t an 
agent is not employed to sell land but 
nly to r does not 
one ude the operation of the sect.— 
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ered 


.]) — Land Agents. 


v. Manx Isles S. 8. Co., [1923] 1 K. B. 110. 


‘Horse v. dwimneow (Epwanp) & 
ae ae (No. 2), [1919] N. Z. L. R. 
cae oe ). -}—The effect of 
Land Agents Act, 1912, s. 13, is to 
prevent the agent "trom recovering his 
commission by action. See v. 
Hoop, [1920] N. Z. L. R. 586.-_N.Z. 





1664 xvj a —— ——.}— MOLAUGH- 
LIN & Co. v. ee 3D. L. R. 
968; [1925] £ 4 690.—CAN, 

1664 xxi. aon ee for 





syndicate— Also member of syndicate. }— 
-—Where an agent is interested himself, 
along with others, in a transaction 
Mpa is being carried throu ugh by by him, 
he prim4 facie is not satis 

his co-adventurers any pansde n.— 
GLASGOW v. Hoop, [19209 N. ZL. R. 
586.—N.Z. 

1664 xxii. ——— Soldier Settlement 
Act, 1919 (c. 71), ¢. 61.}—A real estate 
agent enti ted to his commission on a 
sale made before the coming into 
operation of the above Act.—Row- 
LANDS JOHNSTONE 9. HOLLAND 
see 53 D. L. R. 652.—OAN. 

1664 xxiii. -}—Deft. listed 
lands with pitt. fo: for salo, & piltf. new ols 
ated with three soldiers, although, 
apparently, P pitf. did not get into 

the soldiers until) after 
July 7, 1919, when the above Act 
came into force. Eventually the land 
was sold direct b 


the Soldier Settle- 
ment Board to the soldiers & pltf. 
claimed eonindeaie m from deft.:— 
Held: Asie not entitled to commission. 

—TOoppD v. PoTvIn, {1922} 1 W. W. R. 
479; "63 D. L. R. 288; 17 Alta. L. R. 
226,—OAN. 








1664 xxiv. — dare werTe 
nial ee. the Soldier tiement 
Deft, asreed ty wiuiiane ‘ot ae a tos: 
He: SOR a retusea to Dey to pay ee than 


the owner Dott. Rist latter should trans- 
fer the lands to the Board for 83,200, 
which Pre ap sen & 
agreed ve, ve, 

the ifference ‘as dee 


—FLOWER yi ainbenoa: iii 
W. W. R, 464.—OAN. 

1664 xxv. ———.}—In order to found 
& legal claim for commission there 


Cases 1669—1688. 


1669. Add. Annoiation :-—Refd. eka Houlder | 1670a. ———- ——— -}--PYKE v. Day (1844), 2 L. T. 


v. Manx Islea 8.S. Oo., [1928] 1 K. B 


1670. Add. Annotation :—Refd. Howard Houlder 
v. Manx Isles 8. 8. ©o., [1928] 1 K. B. 110. 


ne a 


must not only be a eau but also a 
tractual, relation between the 
introduction & the ultimate trans- 
action of sale. Where there is no 
employment to sell express or implied, 
there oo De no claim remuneration. 
—WEED TURNER (1 pee ae 
D.L. R. 748: [1922] 3W.W.R 
—OAN. 


WALTON Gis, 98 W.L. BR. 547; 18 
ee L. R, 656; 24 Man. L. R. 361.— 


ee ee 8 


1669 i. ——— Contract may be exprcas 
or implied.}—In an action to recover 
remuneration on a quantum meruit 
basis for procuring a purchaser for 
deft.’s oil leases Held « although 
pitt. had at first acted as a volunteer on 

own initiative, the benefit: of pltf.’s 
introduction of the: purchaser . boen 
completed at deft.’s tmplicd request, 
Palas deft. had accep ted the purchaser 

a pevaeed by pltf.’s narvioes. pltf. was 
en be remunerated on the 
ground of an implicd contract to pay 
therefor.— JOHNSON v. FORBES, (19311 
2 W. W. R. 819; 2D. L. R. 940.— 
CAN. 

18671 vili, ——. .}~In the 
absence of an express contract as to the 
commission which a real estate agent 
is to receive, he is entitled to a reason- 
able remuneration having regard to the 

circumstances of the particular case. 
Tho fact that the’ agents in a certain 
town have established a custom among 
themselves as to the rate of com- 
mission, does not render such custom 
bind upon those who do business 
with them in the absence of notice, 
express or implied, that the charges 
for thelr services are to be based on 
such custom. oe eg vo. NEWMAN 
(19232), 66 D. L. R. 770; 32 Man. 

L. R.1; (1922])1 W. W. R. 867.—CAN. 

1671 ix. : When implied 
contract negatived.}—Deft. advertised 
his business for sale in a local news- 
paver. The Parsee 3 day  pltfs. 

aving seen the adve momen calle 

on deft. & inquired the price. Pitfs. 
thon entered into communication with 
A., who ultimately bought the b C88 3 
—Held : deft. had never considered 
that he was rath tA foe para to act as 
his agents, & pltfs d to prove 
any implied contract by de 

remunerate them.—CHAPPLE v. Moss, 
[1920] 22 W. A. lL. R. 74.—AUS. 


1671 x. —— .}—Pltf. was 
asked by defts. to find a purchaser for 
a wagon, & he succeeded in intro- 
ducing to defts. H., who bought the 
wagon from them. Defts. denied that 
it was agreed that pltf. should be paid 
@® oom on, but it was admitted 
that ag 4 knew that he received com- 
mission for wagons sold by him. H. 
stated that he was sent to defts. by 
pitf. & would not have bought the 

on if he had not been persuaded uy 

pitt to do so :—Held: an agreement 

pay commission was ret pias — 
Necworis ©. DUMOULIN (1919), 46 
D. L. R. 687.—CAN. 

1671 xi. An im- 
plied contract to pay a real estate agent 

@ commission for his services if he 
found @ purchaser for a property is 

a Sp tived by the fact that the owner 
ed to list the property with him, 
although she gave fim th the terms upon 
leroy she was willing to sell._—ToLLEry 
& Co. v. Sxkuce (1922), 68 D. L. R. 
603.—-CAN. 

1671 xi. ——-  -—— -}~It is 

not a norg prinaiple of law that 


























whenever a man, ha found out 
from the owner of pro the terms 
upon which it can be sold or leased, 


. 110. 


Castings 
Oh. 254. 


pmidieas a third vastly whe: will Ga 
or lease on those terms, he thereby 
without more entitles himself to pay- 
ment of a commission by such owner. 
There must be, in addition to this, an 
intimation to the owner-that a com- 
mission would be expected from him 
in the event of a sale or lease being 
effected upon the terms stated. The 
intimation of expectancy of @ com- 
mission not negatived@ by the owner who 
permits the other to go to the trouble 
of finding a customer in the expecta- 
tion of earning a commission, nay woll 
be a fact from which a promiseto a pay 
@ commission may be inferred 
mere volunteer who acts as @ go- 
between between buyer & seller & 
ultimately produves a sale cannot upon 
that fact alone found a legal claim for 
commission, nor can @ t arty, 
who acting for a possible purchaser 
obtains from a property owner terms of 
sale or lease, & thus brings about a 
completed transaction upon those 
identical terimns, legally claim a com- 
mission from the owner in the absonce 
of some promise to pay a commission, 
either express or imy ule i —CHAMBER- 





LIN vo. Maw (1922), .-L RR, 754; 
{1922} 1 W. W. R. bon adn. 
1879 iv. Out of what fund pay- 


able.}—The agent is entitled to pay 
himself his commission out of at 
monoy paid to him by his principa 

without any appropriation by the 
latter. ‘The right, however, does not 
extend to any sum paid to the agent 
by some third person on behalf of the 
ae -—GLascow v. Hoop, [1920] 

R. 6 86 o—-N.Z. 


Deposit on sale of 
land, aah licensed land agent, who dues 
not hold from his principal a written 
authority to sell, who, having 
effected asale of his ‘principal’ sland, has 
received from the purchaser, without 
his principal’s knowledge, a deposit, 
is not entitled to retain thereout his 
ge is ba Pal v. Bason, [1921] 


1679 vi. .J—When a 
deposit on a sale of land is paid to a 
land agent he must pay it over to him 
on demand, subject to the agent's 
right to apply the same in payment of 
expenses, commission, or other charges 
incidental to the sale; but com- 
Mg ei which is made Iirrecovcrable 
by law is not a just allowance deduct- 
ible by the nt.—BUCHANAN v. 
SAMBON, [1922] N. Z. L. R. 558.—N.Z. 


sn. Arnount of remuneration—Sale of 
mortgaged property—As if free from 
incumbrances.]—Resp. placed a farm 
in the hands of applts. for sale or 
exc. e & undertook, should a sale 
or exc be effected by them, 
to pay comuolssion at specified rates. 
Appite. found a purchaser for tho 
property & an agreement was executed 
whereby apf to sell the 














prover if free from incum- 
rances.”” A pnita: sued for com- 
mission on the full value of resp.’s 


pes perty unincumbered, but the magis- 
te held them entitled onl 
mission on the value of e equity 
of redemption :—Held: commission 
was payable on the gross BPs of the 
roperty sold.-KNYVETT TT 0. 
so. Necessity for compliane with 
Land Agents ao 1922 Pith, who 
was e land agent received instructions 
from deft. to sell deft.’s property, & 
obtained a buyer at the _ price 
authorised, who pald pitf. a depoait 
of £200. On the same day that pitf. 
sold the property deft. sold it to another 
buyer & in effect repudiated the con- 
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1683. Add. Annotation :—Expld. & Distd. Patent 
: Syndicate v. Etherington, [1919] 2 


track of a effected ltf. on his 
behalf, the repu on of the 
contract Ore. utilised the deposit of 
£200 received from his purchaser in the 
el oa of another property by the 
rst buyer. Pitf. notwithstandi 7 that 
he did not scenes the deposit, with the 
ed con eft., less his com- 
on, sued ett. for commission on 
the sale. Deft. applied for a nonsuit 
on the ground that pitf. had not com- 
plied with the provisions of Land 
Agents Act, 1922, s. 8, deducting his 
from the deposit, & 
penane the balance to deft. The 
strate having nonsuited pltf. :— 
He d: sect. 8 deals with the ap lica- 
tion of trust moneys & if the deal was 
going through it was the duty of yi 

agent to act in compliance wit 

but it if the deal was not going thro 
if there had been ropu on as ‘oe 
magistrate found sect. had no 
application. Pltf. was e coeatiiety 
entitled to payment of his commission. 
—BALLANTYNE v. CLOUTT (1027), 29 

W.A. L. R. 93.—AUS. 


1684 ia. .] —HAME 
Ee teRADUE, [1925] 4 D. L. R. 








[1025] 8 . O RR. 4933 revag., in f19251 4 
ne oe 577; Q. R. 35 
1684 vi. -}—A distributor 








of machinery wrote its agent with 
reference to a pros ective sale at 
$1,200 as follows: ‘‘ Your commission 
10 per cent. if wo finance, 265 aie et si 
you handle cash basis ’ be 
hrase “‘ handle cash basis’ " cal oe 
given an alle 7 ote trade meaning that: 
the agent should buy from his principal 
& resell to the prospective purchaser & 
assume full responsibility to him.— 
TRENWITH, LTD. v. JARVIS ELECTR | 
Go., LTp. (B. n y [1929] 4 D. L. R. 400; 
2W. W. R. —CAN 


1684 vii. Bork real-estate 
agent having carned a commission for 
procuring a purchaser of farm tands 
entered into an agreement with the 
vendors by which they undertook to 
pay him part of the commission in cash 
and a percentuge of the balance cach 
year “ as itis paid off b ed the purchaser 
on the contract.’”” Nothing was stated 
as to what would happen should the 
agit fail to make his payments or 
f the vendors should dotermine the 
contract. The vendors, having become 
dissatistied with the purchaser, deter- 
mined the contract of sale by agree- 
ment with the purchaser :—Held: the 
agont was cntitled to recover the full 
amount of the commission. ee 
v. EDDY “a Eppy, [1931] 2 W. W. R. 
771.—CAN 


1684 vill. —— -]—Pltf. who as 
ace for defts. had procured a pur- 
ascr on the crop Rep becnaery plan for 
two sections of land owned $i 280 ieee 
5 eas in writing to accept $1,280 
muinission, Pay ane. as to $500 
thereof, on Nov. 1, 19 ‘if N. (the 
purchaser) farms waaer aid pur nee 
agrceoment, & delivers your grain,’ 
as to the remaining $780 “in the tall 
of 1931 under the same condiilona of 
N. farming, & delivering the crop to 
you the same as 1930.” Pitf. had 
recommended’ N. to defts. as @ man 
fit & competent to perform his contract 
with them, but in the fall of 1930 his 
position was such that he was unable 
to carry on & consideration‘ of - 
quit-claim he was released 
tin contract. Ee had fertaed the land 
in 1930, & delivered one-half sbare of 
the crop harvested by him to defta., 
but he di@ not summerfallow according 
to the terms of the contract, or pay the 
taxes or the interest on the unpaid 








Case 1687. 


1687a. ——— Commission on sale.]-—(1) Although 
commissions on sales are usually paid by the 
vendor, an express bargain may throw the 
commission upon the purchaser. 

(2) Where an agent is employed to make 
inquiries about a particular business with a 
view to his employer’s acquiring it, on the 
terms of his being paid by the purchaser a 
commission on the purchase price if business 


purchase-money, & he negligently 
allowed 125 acres of standing crop to 
go to waste :—Held: the condition 
of pitf.’s right to the commission was, 
not merely the purchaser‘s delivery of 
deft.’s share of the grain grown on 
the land; but also his farming the 
Jand in accordance with the terms of 
his purchasc agrcemont, &, as he had 
not. done so in 1930, pltf. was not 
entitled to the $500, nor to the 
additional $750.—BRoOATCH 1. VER- 
MONT LOAN & TRUST Co., [1931] 2 
W. W. RR. 775.—CAN. 


sp. Action for commission on sale— 
Defence denyiny sale—Effect.}—Whon 
in an action for commission on u sale 
the principal’s pleadings deny the 
agreeinont for sale, such denial in- 
dicates his repudiation of the agreement 
to pay the agont, &, under the doctrine 
of anticipatory breach, the latter, on 
proving his right to the commission, is 
entitled to judgment for the whole 
amount thereof, even though under 
the agreement it was to be paid in 
instalinents at dates which are yet, in 
futuro.—HANTON v. STEDMAN, [1925] 
1 W. W. R. 642.—CAN. 

es Tariff rate of Estute Agents 
Institute.J—PLEIN & Co. v. JACOBSON 
& Son, (1928) App. D. 25.—S. AF. 


sr. Commission—Meaniny of.J—Tho 
word ‘‘ comniission ’? may quite pro- 
perly, both from a legal & commercial 
point of view, be employed as denoting 
w Tump sum which represents no 
percentage on anything.—CaMPBELL 
®. NATIONAL TRusT Co., LTp., [1931] 
1 Ww. Ww. Rn. 465 ; ] D. Ll. At, 705.— 
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B. (a). 
1698 vii. -}—-A_ sale of land 
directly by the owner, after it had beer: 


listed for sale with a broker, does not 
entitle the latter to his commission 
merely because it happened to be sold 
to a purchaser with whom be had 
negotiated in a previous transaction.— 
GILBERT BROTHERS v. MODILL (1917), 
36 D. L. R. 324.—CAN. 

1693 viii. ———.+-Where a person 
discovers that another is considering 
the purchase of a piece of land & then 
ascertains from the owner that he will] 
nell & pay a commission, but does not 
afterwar communicate with the 
prospective buyer, & the latter & the 
owner complete the sale themselves, 
there iS no commission payable by the 
owner.-—LANGTON v. NICHOISON, [1918] 
1 W. W. R. 908.—CAN. 


1698 ix. -—+—-An agent for the 
sale of coal who had merely inter- 
viewed a customer & notified his 
principal that he had done so :—Held : 
not entitled to a commission on an 
order given about twu months later 
direct to the principal, & after an 
inspection of the coal by the customer. 
—BOND v. STURGEON CONSOLIDATED 
COLLIERIES, LTD., [1918] 2 W. W. R. 
912 ° 41 D. L. R. 147.—CAN. 


1693 x. .}-~In the absence o; a 
special agreement that he is to be 
remunerated if he does not find a 
purchaser, the agent is not entitled to a 
commission where the owner scllis to a 

urchaser whom he himself has found. 
here the owner found the person who 
subscquently purchased, although the 
agent subsequently spoke to the same 
person, the agent was not allowed the 








commission.— BARAGER v. WALLACE, 
{1919] 2 W. W. R. 858; 48 D. L. R. 
158; 12 Sask. L. R. 301.—CAN. 


1693 xi. -}+—Where an agent 
ppoke to one about certain land & 
the lattcr refuscd to buy. but some 
time afterwards, hearing through 
another channel that the land could be 
rented, went to the owner’s place for 
the purpose of renting it & was Induced 
by the owner to buy it :—Held: the 
agent was not entitled to commission. 
—TAYLOK wv. RARBBITTS, [1920] 1 
W. W. R. 1024; 53D. L. R. 59; 13 
Sask. L R. 198.—CAN. 

1698 xii. -}+—Deft. desired to 
acquire or gain control of certain 
shares in aco. Pitf. outlined to him 
a plan, & for carrying out the arrange- 
ment one-third of the shares were to be 
given to pltf. Pltf. worked on the 
undertaking & made_ considerable 
progress, but before the scheme was 
carried out deft. obtained what he 
wanted in other ways & without 
making use of pitf.’s services :—Held : 
pit{f. could not recover the agreed 
commission.—MACINTYRE t. MILLER 
(1922), 70 D. L. RFR. 2183 [1922] 3 
W. W. R. 529.—CAN. 

1693 xiii. ./-As a genera) rule 
& in the ubsence of any stipulation 
to the contrary a principal, who em- 
ploys # house agent on commission to 
find a purchaser for a house, retaine 
the right as against the house agent 
of selling the house to a third party, 
who has not been introduced by the 
bouse agent orecuy or through another 
agent at any time before a proper offer 
jg brought to him by the house agent. 
If by so selling he prevents the house 
agent from earning his proper com- 
mission he is not liable in damages, for 
the act of selling is a rightful act as 
aguinst the house agent.—-BoOosE v. 
ZEEDERBERG & DUNCAN, [1918]C.P.D. 
283.—S. AF. 














1698 xiv. J— An auctioneer 
was omployed to sell property by 
auction on condition that if the 


reserve price was not reached no 
commission was to be charged. The 
recerve price not being reached, the 
proporty was not sold. <A prospective 
purchaser, who was present at the 
auction & who knew who the owner of 
the property was, was about to ap- 
proach the owner after the conclusion 
of the auction with a view to negoti- 
ating for the purchase of the property 
when the auctioneer formally intro- 


duced them. After protracted negoti- 
ations the prospective purchaser 
bought the property :—Held: the 


auctioneer’s agency terminated the 
moment he failed to sell by auction.— 
MARTIN v. CURRIE, [1921) T. P. D. 


50.—S. AF. 
1693 xv. -}+—Deft. listed his 
property with pees real estate agents 
or sale at a tixed price & on nam 
terms. Pitfs. mentioned the property 
to one F., who thereafter negotiated 
with deft. for the purchase of the 
roperty, & concealed from him the 
act that pltfs. had sent him. Deft., 
then, without any knowledge of 
ltfs.’ intervention, sold to F., on 
rms less advantageous to himself 
than those contemplated in the - 
ment between pltfs. & himself. There 
was nothing in the circumstances to 
put deft. upon his inquiry as to whether 
pitfs. had sent F. to him :—Held: 
pltfs. could recover neither a com- 
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‘again on a fitting occasion. 


ENGLISH AND Empire Dicest SUPPLEMENT. 


is transacted, & where the parties are brought 
together through his agency, he is entitled 
to commission, even where the actual pur- 
chase is ultimately effected through the inter- 
vention of another agent, provided that his 
services are really instrumental in bringing 
about the transaction. — Bow’s EmPoriuM 
Lrp. v. Bretr (A. BR.) & Co., Lrp. (1927), 
44 T. L. R 


mission on the sale nor anything for 
their services by way of ee 
meruit.—_ ELVIN v. CLOUGH (1908), 7 
W. L. R. 762 > 8 Ww. L. R. 590.—CAN. 


1698 xvi. —-—.]—In an action for an 
agent’s commission om the sale of a 
farm by deft. to one C. held that pltf. 
could ngt recover ; because he had not 
been strumental in bringing the 
parties together, C. having been dis- 
covered by deft., & becaurc pltf.’s 
employment with respect to C. was of 
w special character under the terms of 
which he was not to be entitled to a 
commission unless he succeed in selling 
the land to C. on the terms stated ; he 
failed to secure an offer from C. & 
deft. sold to C. direct.—WIEBE v. 
GARVEY, [1930] 2 W. W. R. 468; 3 
D.L. R. 992; 248. L. R. 554.—CAN. 


1700 iv. ---1f the seller has 
opened negotiations with a proposed 
buyer, but the negotiations are broken 
off, & later the buyer renews the same 
through an agent, the agent is entitled 
to commission.— FITZGERALD v. BUCK- 
LEY, [1924] 4 D. L. R. 38; affy. 25 
O. W. N. 538.—CAN. 


1702 xxxix. .}—~H. agreed with 
S., who had certain propertics in his 
hands for sale, that he should receive 
half of tbe commission if he effected 
a sale. At the time a likely pur- 
chaser, C., was known to both parties. 
H. pressed C. to purchase, but after a 
time, as a matter of policy, Iet the 
matter drop, intending to Sp proeen 
D © 
meantime a member of S.’s staff 
indirectly approached C., who decided 
to purchase :—Held : H. had estab- 
lished a chain of causation between his 
efforts & the result, & he was entitled 
to half the commission.—HRalLyY v. 
SAUNDERS (1921), 17 Tas. L. R. 32.— 

1702 xl. —-—.]}—Pltf. as agent for 
the owner of certain pryuperty intro- 
duced it to A. The owner was asking 
£17 178. per week. Pitf. gave A. the 
key, on which was a label bearing only 
the name of the owner. A. told pltf. 
the property was unsuitable, & returned 
the key. About a fortnight later A., 
through seeing the owner’s name ou 
the label] & consulting the telephone 
directory, dQiscovered the owner’s 
address, & met hin to discuss the 
eine of the property, but did not 
tel] him that she had seen pitf. After 
negotiations between A. & the owucr 
extending over some days the owner 
agreed to let the property to A. for 
twelve months at £13 13s. per week :— 
Held: pltf. was entitled to commis- 
sion.—SYMONS uv, CALLIL, [1923] 
V. L. R. 49.—AUS. 


1702 xii. -}—Dett. gave to 
Itfs. written authority to sell her 
d on terms, one of which was 
** price, very lowest, £10,000." Pltfs. 
brought the Property under the notice 
of A., who got into personal com- 
munication with deft. decided that 
it would suit him in every way, except 
as to Delco. After a delay of some 
wecks deft. & A. resumed negotiations, 
which led to a sale of the property to 
A. for £7,300 :—Held: the relation 
of buyer & seller was really brought 
about by pltfs., who were entitled to 
comunission.—-BIRTCHNELL 0. MOREIs, 
{1913] V. L. R,. 201.—AUS., 
1702 xlii. ———.] — Agent :— Held: 
entitled to recover commission.— 











4 -¢ ~ : 


GaMBLE . Bxoxnsior Lars URAN 
Co. (1917), 36 D. L. R. OR oat seg 


1702 xiifi, ——,}—In 1913, deft. co. 
employed pitts. ‘brokers, to sell its 
ae rty by &® minimum price 
$11 00 00, & to pay a 
tee on the rice. 


hase 
e remainder of that : year & 


e0 
the whole ¢ of 1914, pltfs. were working 


oe this proposition, but failed to 
effect a sale. In 1915 the price 
was reduced to eased in 916, 


d to a purchaser intro- 
suced by pltfs. for $65°000. 00 c——Held : : 
Ene . were entitled to oo sion on 

e he purchase ae amine rf 
-» UTD. > 
N.B. Re 605. pe AN. ou 


1702 xliv. -}—Where land is 
listed with a rea] estate agent for sale 
& is afterwards sold by the vendor 
directly to a purchaser introduced by 
the © aaent, iene latter is entitled to his 

A oe though the terms of 
sale given “In the Ls listing as the basis 
on which the agent is to negotiate are 





not strictly adh —KING v. 
soon 1918) 3 W. W. R. 892; 44 
D. L. Rk. 111.—CAN. 


1702 of aig ———,.J]-——-NUNNELLY v. ON- 
{1921] 1 - W. R. 506; 56 


D. L. R. 699; 16 Alta. L. R. 455.— 
CAN. 

1702 xlvi. ———.}—Deft. agreed to 
pay pltts. commission on the sale of 
ce land, & agreed that it was an 
exclusive listing » Bubject to notice of 
withdrawal, ich was not wen 


Plitfs. aubnutted the land to P. 
terms of the listing & introduced P. 
to deft., who later, without pltfs.’ 
knowledge or consent, entered into an 
agreement with P. for sale of the land 
& of certain chattels used in farming 
it. The price of the land was some: 
what less, & tho cash payment con- 
siderably less ear = eiyen in the 
listing :—Held : pitt ngfully 
deprived of the ht which he ti listing 
ave him ne earn his co on.— 
ILBERT ese ee Lrp 
L. RB. 713: 


(192 D. 
Wow Re ie 1228.—CAN, 


wee xlvii. ——.]— Agent :—Hcld : 
not entitled to recover commission.— 
NEDY vw. sores LAND & haar + 
Co., [1922] W. R. 146; 
D. 9304 “reped. gfi022) 3. Ww. Wit 
683; 70D. LR 


1702 xiviii. oie the relation 
of buyer & seller is really brought 
about by the act of the agent, he is 
entitled to a commission although 
the actual sale has not been effected 
by him, but he must show that.some 
act of his was the causa causans or ord 
efficient cause of the sale.—BUNTI 
» HOVLAND & WaTKINe (1923), 33 
B. O. R. 291.-—OAN. 


1702 xlix. -———.}--D wishing to 
sell his house placed rap in an agent’s 


KRISER 
* 11928] 2 





hands, a net price. The agent 
introduced - but negotiat ions Re 
deft. cancelled the agent's instruction 
to sell. Some time later deft. 


pre upon terms & a sale resulted : io 
eld; commission was payable oo 
the amount P. first offered thcounh the 
agent.— FRASER v. HARRISON, ty’ ] 
Yan L. R. 7653: be 56 N. 8. R. 431.— 


17021. ———.}--Pltf. procured A., 
B., & C. to enter into an agreement to 
purchase deft.’s mineral claims on 
cortain terms of payment, upon begs 
pltf. was to receive a commission 
paymen were nade fect time to time. 
nder this agreement a ; 
purchase price was paid & pltf. got his 
commission, but the agreement was 
rwards cancelled. Subsequently 
who had advanced to A. a 
considerable part of the money. paid 
by him under the agreement, entered 
into an agreement direct with deft. 
to to purchase the claims paying $10,000 
» & pitt. sought to recover com- 
etninn on that sum :— Held: pitt. 


J.8. 


-sale originally contemplated 


a 


was not the effective cause of ag 
—-OLSEN v. Pwarson, [1924] 1 


sale. 
| D. L. R. 1097.— CAN. 


Buckayan C0.. 
R. 819; 
1 Sask. L. R. 


Pata ———.}—R. M. 
Lp. }: EBY ug gat] 2D. D. L 
ins. 1 Ww. W 


arson v. DB- 


Path OF ey — a Ne 3 W. W. R. 799.— 
GAN. 


1702 lili. ~——.}-An agent gave G. 
a card to view certain roperty. After 
inspection G. decided not hg buy as 
the price was too high. Some months 
later G. saw a “ for gale ’’ notice on the 
property which reminded him that he 
had Peller s inspected the property. 
He without further communica- 
tion with the oe hae meee tated with 
the owner direc pure hased for a 
smaller amount :—Held: the causa 
causars of the sale was the previous 
introduction through the agent who 
was entitled to his commission on the 
lower purchase rice.—-DOYLE v. 
GIBBON, {1919} T. P. D. 220.—8. AF. 


1702 liv. ——-.}—Certain property 
given for sale by the owner to an 
auctioneer at a fixed commission was 
not sold, the reserve not being reached, 
& was thereafter given to the auctioneer 
tor spine privately. L., on passing the 


propert y, saw a notice up referring 
urchasers to Q., but being 
aware oO e fact that the ‘auctioneer 


had eae selling the property went 
to the auctioneer, who roferred tI 
to the owner. L. thereupon weut 
direct to the owner & bought the 
property after having told him that he 
came on his own behalf & not at the 
instance of any agent:-—-Zeld: the 
auctioneer was entitled to his com- 
mission.—TRKEGASKES v. MKIKLE, (1922] 
T. P. D. 317.—S. AF. 


1702 iv. ---Where a vendor 
conojudes a contract of sale with a 
pa ary with whom his real estate agent 
1a8 been negotia in ignoranve that 
he is such a party, the agent is entitled 
to his commission if the circumstauces 
are such that the vendor ought to have 
made inquiries which wouid at once 
have revealed the — —GRIFFITHB 0. 
cA {19263 4 D. L. R. 976.— 


1702 lv 
BORN, 14987) ADD. D. 190.5 A 


1702 lvii. -——.] — awcwine v. 
INTERNATIONAL HARVESTER Co, (B.C.), 
{1928] 2 D. L. R. 121.—OAN. 


1702 lviii. ———. ]—A real estate agent 
who brings his principal into relations 
with the tual purchaser is the 
effective cause of the sale & ontitled 
to his commission, although the 
principal ak peli hind buck & the 

Licey paid b urchaser is ae than 
he sum a ae demanded the 
Bie pt pal. In the present case _ erein 
urchase-money was paid into deft. 
, a creditor of the vendors, under 
on arrangement under which it under- 
took to pay the agent his commission 
out of the sums paid in, held that the 
fact that the property was first trans- 
ferred to the bank’s manager who 
afterwards transferred it to the pur- 
chaser introduced by the nt did not 
take away the agent’s ht to the 
commission, since the transfer to the 
manager was taken merely to secure 
tn the intereste of the bank & the other other 
creditors of the vendors, a sale to 
purchaser; &, moreover, the vacant 
was entitled to succeed t the 
bank on the pb daar odiazxyg Bes Ww. ber ue 
from the vendors direct to anid pur- 
ohager, was or ve not called off, the 
bank’s manager had agreed that the 
bank would pay the open the com- 
pion — ravster from the manager 
to said a 5 went Lenape 
LADD v. BANQUE CANADIENNE NATION- 
AEs (en: -), {1938} 2 W. W. R. 272.— 
CA 
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Vol. 1.— Agency, ? 


1702 Hx. ——.]—The agent is 
entitied to commieien if he bas been 
means of bringing the parties 
occknee: altho eng he may not actually 
have introdu them to each other, 
& etenanen Shee the actual gale has not i 
wT. Bows. TAGE, LTn., 
8S. C. (H. L.) 19.—SCOT. 


1702 lx. ———.}~-The owner of a 
property of 1 698 acres, put it into the 
ds of an estate agent with the 
follow instructions: ‘‘ Price £1 per 
acre, or lease for a term of three years 
with option of purchase at 2s. per acre. 
I hereby authorise you to sel) the above 
pooperey: ” Theo agent obtained a 
for three Meo with an option 
of purchase at £1,682. Shortly before 
the expiration of the lease, the lessee 
ask the agent to try & get an 
extension of the option for twelve 
months, &, on the tter’s advice, 
visited the owner for that purpose, the 
agent at the same time writing to the 
owner informing him of the proposed 
visit. An extension of the lease was 
anted, but the price of the option was 
inoreaged to £1,800. The lesseo exer- 
d this option, & became the pur- 
ahase of the property :—Held: there 
was evidence sufficient to justify a 
finding that tho agent was the efficient 
cause of the sale, & that therefore he 
was entitied to commission thereon.—- 
UPJOHN ¥v. ILLINGWORTH (1928) 
8. KN. 8. W. a Ss Wow Ne. 


1702 lxi. .]}—--GREAVES v. SALIS- 
Aaa (Sask.), [1929] 3° D. L. Kt. 289.— 





1702 Ixii. —~—. +—-SIMONTrEv. MOXAM, 
(1929) 1 DI. 825; V.W. RR, 
513; JL. R113: affd., gen 
2D. L. Rk. 991.—OAN 


38 Pate 
S. Cy kR. 334; 

1702 Ixiii. ~---.}—If an owner ous 
contracted to pay a commission to an 
agent if the latter finds a purchaser, & 
the relation of buyer & seller is really 
prougnt about by some act of the 

ent, he is entitled to the commission 
: though the actual sale has not been 


effecte im.— GRAVES v. MCLEAN, 
[1931] 2 » W. R. 895.---CAN., 
1702 Ixiv. - —---.]--Kerren v. ENDEKS, 


[1931] 3 D. Li: R. 189.—CAN. 


sr. ———_ Purchaser acting behind 
agent’s back.}—lUeld: principal Hable 
to pay full conuniesion on conclusion 
of a contract of sale with the purchaser. 

—MERKITr vv. DOHERTY, [1925] 3 
D. L. R. 797.—OAN. 


PART VIII. BECT. 8, SUB-SECT. 1.— 
B. (b). 





1708 x. ne of two real 
estate agents with whom property wag 
listed for sale:—Held: entitled to 
commission on a sale initiated by eh 
but completed by the other agent, to 
whom the purchaser made known hls 
wish to buy the poperty after It had 
been brought to his attention by ypiit -— 
GRorfITHS v. ANDERSON, [19 2 
D. L. R. 657; (1926) 1 W. Ww. le 56: 
35 Man. L. R. 480 -—OAN, 

1703 xi. ———.} Deft. placed a 
property in the hands of several 
agents, including pltt?., for sale. yok 
found a purchaser who was willing 


pay the price 4 ultimately fixed” ne 


he propery & despatched a tele- 
ng that fact to deft. Bofors 

eft. cae eB the telegram, however, 
be had in fact sold the property to 
another person through another agent. 
In an action bby pitt. for co on :—- 
Held: he had not complied with the 
ttached to the 


implied prereat a& 
romise to commission, namely, 
hat he should. find an able & willing 


purchaser & introduce him to the 
vendor beforo the vendor had in fact 
sold the ebro rty to some other person, 
& was ther BES. not entitled to recover 

minission.~ DaINTON v. CHIV VEES, 
{1928} V.L. R. ane ri A. aa TT. 299 ; 


3 


Cases 1690a—1718. 


1690a. Agent for sale of lottery ticket—-Sale by 
principal.|—-NasH v. SHEPHEARD (1931), 75 


Sol. Jo. 331. 
1705a. 





1706 ix. Delete the words ** & en- 
titled to commission.’’ 

1706 xili. --—Pitf. intro- 
duced to deft. A., who wished to 
purcnase a property for his son, L. 
Doft.’s house was eventually trans- 
ferred to the trustees of C.'s estate, in 
which A.’s family was interested, & 
the purchase-inoney was paid by the 
trustees at the instance of A. Deft. 
alleged that another agent, though 
aware of A.‘s inspection of the house, 
obtained B.'s signature to the con- 
tract. of sale:—J/eld: the verdict 
should be entercd for pitf.—WERBSTER 
(A. G.) & Sons, LTD. v. CoTToN 
(1919), 15 Tas, L. R. 17.—AUS. 


1706 xiv. .J—An agent Is 
entitled to commission on a_ sale 
brought about by his action in putting 
the purchaser in touch with the 
principal, even though the purchase 
is subsequently completed through 
another agent.—PETTYPIECE v. HOL- 
DEN (1920), 40 D. Iu. R. $86.-—--CAN. 


_ 1706 xv. -}—The commis- 
810nN on a sale of rea) cstato was given 
by the ct. to the ugent who found the 
purchaser & put the vendor in motion 
to meet him, rather than to another 
who performned services in connection 
with the effecting & carrying out of 
the sale.—-BATEMAN v. SNELGROVE & 
GARDEN, [1921] 1 W. W. KR. 305; 14 
Sask. L. R. 69; 57 D. L. BR. 283.—GAN. 


1706 xvi. ——.]—A. promised 
B. a conimission if B. sold a ship. B. 
employed a broker as sub-agent, who 
mentionod the natter to another agent, 
& it was passed on through others 
until, about nine months after the 
agreement with B., a broker to whom 
the matter was mentioncd came to 
A. & mado an arrangement directly 
with him peauitiog. in a purchaser 
being obtained. . continued his 
services, which were accepted by A., 
up to the time of sale, & was of assist- 
ance in procuring the Govt.’s consent 
to a transfer of the ship to a foreign 
registry :—Jleld: B. entitled to com- 
mission.~-GREER v. GOoDpsON, [1921] 
2W. W. R. 209; 608.C. KR. 653; 56 
D. L. R. 696.—CAN. 


1706 xvii. —-— -)—Pltf. en- 
deavoured to effect a sale of deft.'s 
land to uco., of which H. was a director, 
& introduced H. to deft. The parties 
alled to agree upon torms & the 
negotiations ended, & pitf. madco no 
further effort to sell the land. Sub- 
sequently deft. through another agent 
sold the land to H., who purchased it 
on behalf of another co. :—Held ; pltf. 
was not entitled to comunission.— 
NEVE v. LEESON, [1921] 1 W. W. RR. 


904.—CAN. 

1706 xviii. .J—After pitfe., 
with whom a house had been Listod, 
introduced a prospective purchaser to 
the vondor, the purchaser cndcavourcd 
to induce the vendor to reduce the 

tice. The vendor was unwilling to 
x a figuro agreable to the purchaser, 
& the latter then negotiated through 
other agents, with whom the house 
had also been listed, & finally bonght 
it:—Held: pltfis, were cntitled to 
cominission.—Brook & ALLISON ¥, 
HENDRICES (1922), 66 D. L. R. 825; 
































-}—Where an agent is instructed, but 
not as sole erent, to sell a house, & he 
procures an offer to purchase ‘‘ subject to 
contract,”’ & that offer is crn bore by the 
vendor ‘‘ subject to contract,” 

subsequently goes off owing to the vendor’s 
obtaining a better offer through another 
person, the agent cannot recover commission 
from the vendor as there is no binding con- 
tract of sale, & he cannot recover damages 
from the vendor, as the vendor has not com- 


ut the sale ante. 


K. B. 110. 


15 Sask. L. R. 439: [1922] 2 W. W. RR. 
580.—CAN 


1706 xix. -}~—Deft. listed 
@ property with pltfs. with instructions 
to find a purchaser at the price of 
$5,000. A month later deft. listed the 
property with another broker at 
$4,750, the second broker baving his 
offices across the hall from tfs.’ 
offices in the same building. Itfa. 
interested S. in the property & brought 
her to view it. Shortly after 8. went 
to pltfs.’ officcs with a view to pur- 
chasing, & when about to onter the 
offices saw a picture of the property 
in the window across the hall marked 
for salo at $4,750. She went into 
pitfs.’ officer, discussed the sale but 
went out without making the purchase, 
crossed the hall & purchased the 
property from the second broker at 
$4,750 :—Held: pltis. were entitled 
to theircomunission —TURNER, MEAKIN 
oa v. FIKRLD (1923), 33 B.C. R. 56.—- 








R wt. LA 
%. 480; [1927] 


1706 xx. 
DRECHRH, [1927] 2 D. L. R. 
1W.W.R. 574; 38 B.C. R. 97.—CAN. 


1706 xxi. —— .J—FPIti. received 
written authority from deft. to enter 
into a contract with a purchaser for 
tho sale of his farm & stock. The rate 
of remuneration was stated to be a 
certain percentage on the value of the 
land sold. Pitf. introduced the pro- 
perty to a prospective buyer, who 
ultimately purchased the property 
but through the instrumentality of 
another agent. Pitf. claizned from 
deft. £171 19s. in respect of the land 
sold. & £65 in respect of the stock & 
Implements. The jury found that the 
sale had resulted from the introduction 
of the purchaser from pltf. :—Held: 
pitf.’s right to commission depended 
on the terms of his authority, & this 
did not authorise any commission on 
the sale of the stock.—ROwEF 0v. 
a [1921] N. Zw L. R. 437.— 








1706 xxii. -J—Deft. agrecd 
to pey pltf. commission if a sale of 
dcft.’8s house to &., who was iutro- 
duced by pltf., went through. Deft. 
also agreed to let pitf. know should he 
be prepared to sell his house for a 
sinaller amount than be had men- 
tioncd to pltf, Deft. subsequently 
instructed another attorney to offer 
the house to X. at a reduced price, & 
a sale was thereupon concluded :~—- 
Held: pilf. was entitlod to the com- 
mission agreed upon.—VAN DER WALT 
v. HOFMEYR, [(1920] C. P. D. 60.— 
§. AF. 

1706 xxiii. .]—A. agreed to 
give B. a commission in case of a sale 
of ccrtain premises. B. introduced 
C., but no salo resulted. C., of his 
own motion & not as an agent of KB. 
subsequently introduced D., & A. sold 
the premises to 1D. -—Held > B. was 
not entitled to commission.—GobDARD 
v. ARNOLD, [1922) Ty; PR, D. 167.—S. AF. 


1706 xxiv. -———- ——.]—-WALLACE 0. 
WESTERMAN (B. C.), (1928) 3 D. L. R. 
939.——CAN. 

1706 xxv. ———. )— KORCHINSKI 
vt. NaTionau Trust Co., MCDOUGALL v. 
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ENGLISH AND Empire Digest SUPPLEMENT. 


mitted any breach of contract whereby the 
agent was prevented from earning his com- 
mission.— RAYMOND v. WOOTEN (1931), 47 
T. L. R. 606; 75 Sol. Jo. 645, D. C. 


1706a. —— ———.|—-Bow’s Emporium, Lip. v. 
Bretr (A. R.) & Co., Lrn., No. 1687a, 


1711. Add. Annotation :—As to (1) Consd. Price, 
«Davis v. Smith (1929), 141 L. T. 490. 


1718. Add. Annotations :—As to (2) Refd. Howard 
Houlder v. Manx Isles S.8. Co., [1923] 1 


Generally, Refd. Bentall, Horsley 


Vicary (1930), 47 T. L. R. 99. 
NATIONAL TRUST Co. (Alta.), [1929] 1 
D. L. R. 268.—CAN. 

1706 xxvi. ——.}—_ BELL- IRVING 
v MACAULAY Niconis, LTp., [1931] 
S. O. R. 276; [1931] 1D. L. R. 381; 
revg., [1930] 2 D. L. R. 326; 4% 
B. C. R. 140.— CAN. 

1707 ii. ———.]}—In a dispute as to 
which of two real-estate agents was 
entitled to the commission on a salo :— 
Held: the one who first through his 
advertisement attracted & interviewed 
the purchaser & directod him to the 
owner was the efficient cause of the sale 
& entitled to the commission, rather 
than the other who subsequently 
discussed the property with the pur- 
chaser & whose agent first showed it 
to him.—BvuFFrET v. WALLER & 
LAZARNICK, [1920] 2 W. W. R. 404; 
62D. 1. R. 499; 30 Man. L. R, 437.— 


CAN. 

1707 iii. Loan broker.J—The 
office of & loan broker is to bring 
together the borrower & the lender 
who is bed or to open negotiations on 
a reasonable basis, & when he has done 
that, he has dono all that is necossary 
for him to do & earn his commission.— 
VASAUJI MOOLJI v. KARSONDAS 'TEJPAL 


1716 vii. -]—A broker, employed 
by a house owner to find a purchaser 
for the house, is entitled to receive the 
remuncration agreed upon, when the 
fale takes place in favour of & purchaser 
introduced by tho broker, although the 
actual] negotiation or completion of the 
sale may not have taken place through 
the direct intervention of the broker.— 
Roors1 & Sons v. DYER MEAKER & 
Co. (1930), I. L. R. 52 All. 688.—-IND. 


PART VIII. = C SUB-SECT. 1.— 
- (0). 
t.i. S. P. SATCHIDINANDA DUIT ». 
NRITYA NATG MITTER (1923), I. L. BR. 
50 Cale. 878.—IND. 


t ii. -J—Where a Jand agent is 
employed: to sell or exchange the 
roperty of his client, & commission 
s to be paid to him when he has 
‘** effected ’’ a sale or exchange of such 
property, his right to comunission 
accruos when he procures a_ valid 
contract for the sale or exchange of 
such Cop ae v WILSON, 
{1924] N. Z. L. R. 834.—N.Z. 

1722 i. Completion of entire con- 
fract.)—-GREER v. GODSON (1918), 40 
D. L. R. 218.—CAN. 


ci. -}-Pitf. found a pur- 
chaser for deft.’s land, the amount of 
commission was agreed on, & an agree- 
ment of sale executed. The pur- 
chaser subsequently refused to carry 
out the sale :—Held ; pltf. was ontitled 
to the commission.—DONER v. LOOBR, 
1920] 2 W. W. R. 388: 53 D. L. KH. 
a 9 ; 30 Man. lL R. 350.—CAN., 


st. Commission payable on re- 
ceipt of purchase-money— Payment by 
piomissory notes.}—An agrecment pro- 
vided that commission was °° to me 
duc & payable when the purchase- 
moncy or ay part thereof has been 
paid ’’ :—Held: defts. having accepted 
promissory notes in licu of a cash 
payment, the promissory notos must 























1726. Add. Annotations :—Refd. Houlder Howard 
v. Manx Isles S.S. Co., [1923] 1 K. B. 110; 
Bentall, Horsley: & Baldry v. Vicary (1930), 


47 T. L. R. 99. 


1788. Add. Annotation :—-Consd. Bow’s Emporium 
v. Brett (1927), 44 T. L. R. 194. 


1789. Citations :—For the existing citations sub- 


stitute as follows :— 


(1887), as reported in 58 L. T. 96; 3 T. L. R. 


836, H. L 


Annotations :—For ** Mentd. Barnett v. Isaac- 
son (1888), 4 T. L. R. 595,” read “ Refd, 
Barnett v. Isaacson (1888), 4 T. L. R. 598.” 





be treated as a cash payment so far as 
pitf. was concerned.—Cross v. Woop 
Balk 64 D. L. R. 105; 500. L. R. 





_£a. Commission payable for ser- 
vices already rendered.}—When it has 
been dofinitely agrsed to pay an agent 
commission for his services in negoti- 
ating a sale, & the payment was to be 
made for services already rendered & 
was not to be dependent upon the pay- 
ment of the purchase price, the agent 
can recover the commission under the 
agrecment, although the purchaser has 
fuiled to make any payment after the 
first one.-—CARMICHAEL tv. BOWERS 
(1922), 67 D. L. R. 515.—CAN. 


' sb. .—Held: pltf.’s claim was 
not affected by changes made in the 
agreement betiveen purchaser & defts. 

dofts. saw fit to vary the terms of 
the agrecmont & accept property in 
lieu of cash, that should not prevent 
pitf. from obtaining payment of his 
commission. which he earncd when he 
procured a binding agreement for the 
sale of the property.—CRAWFORD v. 
IMPERIAL TRUST Co. oF CAN., (1929) 4 
D. L. RR. 913 ’ 64 O. L. R. 433.—CAN. 


PART VIIT. saa a SUB-SECT. 1.— 
e a s 

1729 iii. Sale of remainder of 
land.J|\—Vitf. employed deft. to sell 
a house & portion of the block of lund 
on which it stood. Deft. found a 
purebaser & a coutract of salo was 
sigued under which pltf. gave the pur- 
chaser certain provisional rights over 
the unsold portion. Afterwards pltf. 
endeavoured to obtain from the pur- 
chaser a modification of the contract 
with regard to the rights over the 
unsold portion, & deft. did con- 
siderable work in trying to induco the 
purchasor to vary the contract in this 
respect. During the negotiations teft. 
repeatedly urged pltf to sell the whole 
of the land. Negotiations having 
failed pltf. behind the back of deft. 
sold the remainder of the land to the 
original purchaser & the whole was 
included in a single transfer :—Zfeld : 
deft. was not ontitled to commission 
on the rale.—MCANDREW wv. GRAY 
(1920), 20 S. R. N. S. W. 635.—AUS. 


PART VIII. SECT. és SUB-SECT. 1.— 








sw. Transaction similar — Further 
sale.J—A. in 1911 employed pltf. to 
sell a Crown lease, & an agreement was 
entered into which provided that if 
pitf. sold the lease for 225,000 he was 
to receive £5,090. In 1914 through 
the instrumentality of pltf. tho lease 
was transferred to S. & on payment 
by S. of £5,000, pltf. received £1,000 
as commission. In 1919 A. & S. sold 
the lease to T. for £14,000. Some 
years prior to this sale pitf. had sub- 
mitted full particulars of the lease to 
T., who would not then buy. L., who 
was omvioyed for that purpose by A. 
& S., had brought about the sale to T. 
Pitf. claimed commission in respect 
of the sale to T. :—Held: pitf. was not 
entitled to commission.— DEWDNEY v. 
aia {19233} S. A. S. R. 105.— 
AUS. 


Vol. 1.—Agency. 


Add. Annotations :—As to (2) Consd. Price, 
Smith (1929), 
Generally, Refd. Keppel v. Wheeler, [1927] 
1 K. B. 577. 


1740. Add. Annotation :—Refd. Howard Houlder 
v. Manx Isles S.S. Co., [1923] 1 K. B. 110. 


1741. Add. Annotation :—Refd. Howard Houlder 
v. Manx Isles 8.8. Co., [1923] 1 K. B. 110. 


Davies v. 


141 L. T. 490. 


1746. Add. Annotations :—Refd. Howard Houlder 


PART VIII. SECT. 8, SUB-SECT. 1.—D. 
sa. Agent to obtain money for project— 
Erpansion d modification of proposal.) 
—Held: the nt was entitled to 
recover co on.—THOMAS v. GALE, 
(1927) 1 D. L. R. 593; S.C. R. 314; 
varying, (1925] 3 D. L. R, 757.—-CAN. 
sb. Agent to procure loan to third 
| ede posal raised by third pnarty.)— 
*Itf. claimed a commission of 1 per 
cent. from deft. on the ground that the 
latter had requested him to raise a 
loan of £27,500, subsequently increased 
to £35,000, not on behalf of deft. but 
on behalf of one F. It was admitted 
that deft. had sold a certain property 
to F. forasum of £45,000, 210,000 to be 
paid in cash & the balance to be secured 
y a bond over the property ; through 
pltt.’s efforts the manager of a certain 
nsurance co. was prepared to advunce 
£27,500 to I. on a first mtge. over the 
property & that thereafter a sum of 
£35,000 was in fact advanced by the 
jnsurance co. upon that security, 
together with certain additional 
securities. Deft. denied that he had 
made the contract mrs with pltf. 
& stated that the real arrangement 
between thein was that pltf. should 
raise a loan of £27,500 on behalf of 
deft. himself & not for F., & further, 
that if F. paid off the whole amount 
of the purchase price in cash pltf. was 
not ontitled to any commission what- 
over, & that F. had personally raised 
on his own behalf a loun of £35,000 
not on the security of the property 
alone but on additional securities 
belonging to him. At the trial pitf. 
applied for leave to amend his declura- 
tion so as to base his claim on @ man- 
date to ralse a loan of £27,000 only. 
The trial ct. refused to grant tho 
amendinent & held pitt. had earned 
commission on £35,000, the sum 
actually advanced to F., but as pltf. 
had declared himself satistiod with 
£275 awarded the latter amount. 
Deft. having appealed :—/7/eld : com- 
mission of 1 per cent. wus promised 
pltf. by deft. if the former was instru- 
mental in obtaining a luan of £27,500 
from the insurance co, to I.; further, 
in view of application for amendment, 
which should have been granted, it 
waa unnecessary to consider whether 
pitf. was entitled to commission on the 
whole sum advanced. &, as on the facts, 
it was clear that £27,400 would have 
been advanced on the property alone, 
the fact that £35,000 had been lent 
upon the property, together with 
additional security, did not debar pitt. 
from recovering commission on 
£27,500.—SAMMEL v. JACOBS & CoO., 
{1928} App. D. 353.—S. AF. 
so. Agent to sell—Third party entering 
into partnership with principal.}—A., 
an agent employed by FP. to obtain a 
urchaser for a mill, introduced M. tu 
. The sale did not go through. 
P. eventually entered into a contract 
of partnership to work the mill, the 
artners being P., M. & C. :—J/eld : as 
the transaction Srietas | from the 
agency differed subsrtantiaily from that 
which A. d been employed to 
procure, he was not entitled te any 
remuneration.—BORDER v. EDLEY, 
(1920) 0. P. D. 19.—8. AF. 
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v. Manx Isles S.S. Co., [1928] 1 K. B. 110; 
Bentall, Horsley & Baldry v. Vicary (1930), 
47T. L. R. 99. 











commission on sale of timber holdings 
of deft. co. The shareholders had 
passed a resolution authorising a sale 
at a fixed minimum price upon terms 
agreeable to the directors, a letter 
from the co.’8s managing director to 
pitis. offered $35,000 commission 
should pltfs. make a gale at a certain 
named price, which price would net the 
co. such minimum price. A sale was 
made through other agonts, not for a 
lump sum, but for a price bascd on 
board measurement to be paid for os 
the timber was taken, with an addi- 
tional] sum to be paid when the timber 
had been logged :—Held: the ecale 
was not a sale within the contract.-— 
RoRAY ov. NIMPKI8HN LAKE LOGGING Co., 
LTp., & GARLAND, [1919] 2 W. W. R. 
105.—CAN. 

yi. ——.]—- IE. requested S., a 
servant of pltf., to obtain a buyer for 
his property. K. } that he 





wanted £850, & would pay com- 
mmission. S. then asked EK. if he would 
consider an offer. EK. replied he 


wanted £800 clear. 8S. introduced K. 
to K., but the price offered was too 
low, & after various negotiations no 
sale took place. Six months later E. 
sold the property to K. for £600 -— 
Held: o8 the buyer offered lese than 
£800, pltf. was not entitled to com- 
mission.——-ROBINSON v. Evss, [1917] 
L. R. 71.—AUS. 

y il. Held: as the 
employment was oa general one, the 
price mentioned being intended not 
aso hard & fast one, but as a basis 
of negotiations, pltf. was entitled to 
the agrecd commission on the price 
obtained.—PRENTIOK v0. MERRICK, 
[1917] 3 W. W. R. 1060; 24 B.C. R 
432; 38 D. lL. R. 288.—CAN. 

y iii. -—— J~—An owner in Apr. 
listed with an agent certaln land 
for sale at $35 an acro with a fixed 
cash payment, the price to include the 
crop. in Nov., after the owner had 
tuken off & sold the crop, the agent 
sold the land for $30 an acre on a 
smal) cash payment :—Z/eld: in order 
to earn his commission the agent had 
to obtain a purchaser for the land & 
crop at $35 per acre.—FITCHELL 0. 
LAWTON, [1g19) 3 W. W. R. 728; 49 
DL. L. R. 183.—CAN. 


y iv. .}—Deft. Ilsted his 
farm with pltfs. for salo at $38 an 
acre. Deft. sold the land at 837 an 
acre to one tntroduced by pltfs. :—- 
Held: pitty. were entitled to com- 
mission.— SMITH v. WHiGHT, [1910] J 
W. W. R. 1094; 40 TD. L. R. 408; 
12 Susk. L. R. 491.—CAN. 

y v. .}—When a proprietor 
goes to an agent & requests him to find 
a purchaser, naming at the same tine 
the sum which he is willing to accept, 
that will constitute a general aaa 
ment, & should the estate be eventually 
sold to a purchaser introduced by the 
ugent, the latter will be entitled to hia 
commission, although the price paid 
should be less than the sum named at 
the time the employment was given. 
The mention of a specific sum prevents 
the agent from sel at a lower price 
without the consent of his employer, 


S. 























Cases 1746a—1755. ENaiise anp Empmer Dicest Suprirement, 


1746a. Agent to sell property—Agent himself buy- 
property—With consent of principal.j— 
re an agent has been instructed to sell 
property on commission &, after f : 
tent urchaser, agrees with his princ 

to reed the property himself, he is not enti i 
commission on the purchase by himself 
epi his principal has expressly agreed that 
such commission shall be payable.—Hockmr 

v. WALLER (1924), 29 Gone Cas. 296. 


1746b. ——— At stated price—Sale at lower price— 
With consent of principal.|—Prick, DAVIES 
& Oo. v. Smith, No. 1780a, post. 


1751. Add. Annotation :—-As to (2) Refd. Howard 
Houlder v. Manx: Isles 8.S. Oo., [1923] 1 
K. B. 110. 

1751a. -]—Pitfs., who were shipbrokers, nego- 
tiated on behalf of defts., the owners of a 
steamship, a charterparty of the steamship 
which was to be in force from Oct. 1920 rec 
five years, & which contained a clause pro- 

viding that the oe as should have the 

: option of purchasing the steamship at any 
time between the signing of the charter & 
the completion of the charter period for 
£125,000. On the day when the charter- 
party was signed defts. signed & gave to 
pitfs. a commission note in these terms: 
** We hereby agree to p ney you ...6 per cent. 
brokerage on hire. . hould the option of 
purchase contained i in the charter be availed 
of, the brokerage on purchase to be 34 per 





cent....” The aria arty was acted upon 
until June, 1921, when defta. sold the steam- 

ship to the charterers for £66 000. Pltfs. 
brought an action against defta., claiming 
(inter alta) 33 per cent. commission on 
£65,000, the price paid by the charterers for 
the’ steamship, &, in the alternative, a 
quantum meruit for their alleged services in 
effecting the same :—Held: (1) the former 
of these claims failed, the option of purchase 
mentioned in the commission note never 
having been exercised, & the sale effected 
being a sale at a different price from that 
upon which alone the brokerage of 34 per 
cent. was to become payable; (2) the latter 
claim also failed inasmuch as the parties 
having reduced their bargain into writing in 
the commission note, there was no scope for 
the operation of the principle of quantum 
meruit.—_ HOWARD-HOULDER & PARTNERS, 
Lrp. v. Manx Isixs 8.8. Oo., [19238] 1 K. B. 

110; 92 L. J. K. B. 288; 128 L. T. 347; 

38 T. L. R. 757; 66 Sol. Jo. 682; 16 Asp. 


ae ia ©. 95 ; 28 Com. Cas. 15. 


—Retd. Bentall, Horsley & Baldry v. Vicary 


AntoO). 47 T.L. R.9 
1754. Page ec ;—Refd. Bentall, Horsley 


Baldry v. Vicary (19380), 47 ‘T. L. B. 99. 


1755. on Annotations :—Refd. Howard Houlder 


vw. Manx Isles 8.8. Co., [1923] 1 K. B. 110; 
Bentall, Horsley & Baldry v. Vicary (1930), 
47 T. L. R. 99. 


te eA Ae OLENA A CN NLL | Rt NT TT ret N ES NGA an LLL ELODIE LAO I OE 


but it is given merely as the basis of | building contract for a house they | an imperfect knowledge of English, 
future uegotiations, leaving the actual | would pay pltfs. the usual commission | took an undue advantage of his princi- 


price to be ee in we colme of those | as on a gale of land. 
HARVEY | the signature of the husband :—Held ; 


Pitfs. obtained Pah in Pialarhag nting an improvident 


to be a very my dealtablo one, 


tiations.—~PaLm 
(8), BS 65 D: L. R. 769 a5 Sask. L. R. | as it was immaterial to defts. whether | which he should enter dato in substitu- 





is > 1 W. W. R. on Se pe the contract was signed by Mrs. M. or ta ed an exo which had fallen 
25. L. R. 703 ; i“ Sack by the husband, pltfs. were entitled ie cadre dard The cipal hav re- 
GAN. the commission agreed to.—SMITH & Dudlak rhe aacond transaction, the ct. 
aide J Where the con: | SMoTH Oe: ow. roe CAND | iebeies £e ebony whe ae te ce 6: 

: — . on ve o ere- 

tract is that: the agent is not to be paid andar “bad i been completed. but t 


@ commission unless he prorcures @ pur- 


ohaser at a specified figure, the fact | PART VIII. SECT. 8, SUB-SECT. 1.— | allowed him commission on a 
E. (a). meruit based 


that a sale “8 made by the owner at a 


on the amount of oni: 





lower price does not entitle the agont een ng | mission contemplated by the first 
to stoners tion ey way of quantum Gate tor pviag pe Sei aid gnekon| transaction. —— BURNS v. MINCHAU 
merutt,—-GRIFF v. FREDERICKSON, | with whom land has been listed” for | (Alta.), [1926] 3 W. W. R. 791.—OAN. 
11926) 4 D. L. z. 50; ; Hell W. W. R. sule has earned his commission when 1754 xxifi, ———.}+—TURNER MEAKIN 
680; 36 Man. L. R. 54.—CAN, has introduced to the owner a | & Oo. v. CaLEponia & BRIvTIsSH 
y vii. —-—- —--. WEAVER v. DIX- purehasas who Is ready, & able | CoLUMBIA MORTGAGE Oo., LTD., [1927] 
a cae D.L. R. 226 ; 620. L. R. fo pay. at at Pigg sated rs pesiige| ia 2D. L. R. 395; 38 B.C. R. 103,—CAN. 
ae y the own 100g. © Sale Goes DO 1758 viii. Deft. havi a 
vili. ——— —-——-.]—- WEIR v. GRAND, o through 1 by reason of the owner property for sale, aye an authority 
(19311 1D. L. R. 581.—CAN. on @ date for giving of pos- pltf. in the following terms: “I 





sd. 


a commission should they obtain a W. W. ’ 
urchaser for land at a certain price :— | Man. L. R. 60.--CAN 
eld: not entitled to commiaaion, as 1754 xx. 





they only introduced a party who took | able to pltf. for an agreed co 


Third party taking land in a session later than that a 
trade.}—Agents who had been promised eo ane vw. MITCHE 


first tn ed. | hereby authorise you to sell my 


BLL (1031 21} gi property, for the price of £2,600 nett. 


ANY emonne over & above this figure 
d to you as commission on the 


to be p 
}—Deft. :-—Held: Wi- | sale. rl aiee found a purchaser who 


entered ae a contract to purchase for 


on 
the land in a trade & with whom the | for a sale of land prepared ti by pitf. & | £2,750. he bargain went off, how- 


pancre had previously ediscussed a | which was not 


ed out because of | ever, owing to the purchaser’si nce 


rade woe OWN v. PATOHELL, 1919) deft.’ cs peruse: by gen sufficient | on e removal of same restrictive 


se. Ageni to dl i ag a of 
other properties.}—A real estate agent 1247 | "alto. 


8 W. W. R. 701; 489 D. L. R. 158.— 
CAN 


is ene titled o his peat naga on a hole hn xxi, — whe co 
oxcha ro es where 6 | es en ound a pure r 
nthe orice te ie proposi- failure of the transaction, throug. 


brings 
actively in negotiating the exchange, 


which eventually falls through owing land, & the acco tance was made within eoeah of Bie ent ye te 


reaso 
MoGniaon a 
: igs W, ‘WwW. R. purchaser, & having brought about 


as war v. | covenants, which deft. was unable to 
718: | effect :—Held: pltf. having found a 


AN. @ contract for sale at a price of £2,750, 


re a real- | was entitied to the sum of £150 by’ way 


of commission, & the sub pene 


ther & e 8 | who had accepted the seller's 
wee np s tion for the vale or exchange 0 ooou on his to revover dia’ ical deprive 


abet emant 


to the objection of his principal to | the time limi by the seller, but the 


include certain stock & implementa | seller refused to com 
eged th 


in the transaction, the principal soon | action & all 


tion :—Held:; the | other buyers 


lete the trans- (1928) 8 8s. R. RN. *S. ww. aie rary 
the purchaser W.N. 16 


4.—AUSB. 
Pitfs. engaged deft. to 


afterwards completing the exchange | was not ready, bebipere yd or able to com- ak. bayer refusing to compete with 


bald ee the stock & implements but | plete the 


the same purchaser for other | onus of proof was on the agent suing urohase 
roperty owned by him.—DuUNN vo. | for eile Fro w 


wwoLam, [(1933] 1 D. L. R. 426.— 


& INVESTMENT Co 
CAN. — a: L. R. 75; 
sf. leah m signature of wife CAN. 
i aga 


pana oe ergy ae 1754 — _—_— 
p a © | advantage of princt 
latter agreed. with Mrs. M. to sign a ; dealer, who acted for 
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in a large specified area. 


© ea oaa) ambe bought by dim, & the pelos te be 
11933) 3 W. W. highest mar be at the time of 
dehvors, Sa Groneeasa to can- 

wndue | vases farmers & secure options on the 

i. estate lambs they had for sale. en the 

a foreigner with | time for taking the delivery was at 


Vol, L—Agency. Cases 1759—1769. 


1758. Add. Annotation :—Consd. Price, Davies v. to recover commission for the remainder of 
Smith (1929), 141 L. T. 490. the charter period :—Held: it was not an 

1768. Add. Annotation :—Refd. Howard Houlder implied term of the contract that the ship- 

) v. Manx Isles 8.8. Co., [1923] 1 K. B. 110. owners should not agree to put an end to the 

1768a. Principal selling ship to charterers——During charterparty by the sale of the ship to the 
currency of eharter.)—Shipbrokers employed § charterers, & the action failed.—FRENcH (L.) 
to effect a charter of a steamship procured a & Co. v. LEESTON SHIPPING Co., [1922} A. O. 
charter for eighteen months, but after four 451; O1L. J. K. B. 655; 127 L. T. 169; 38 
months of the charter had run the owner T. L. R. 469; 15 Asp. M. L. C. 544; 27 Com. 
sold the vessel to the charterers & the Cas. 257, H. L. 


charterparty was cancelled. The charter- Annotations :—Folld. Howard Houldor v. Manx Isles 8.38. Co., 
party provided for payment of a commission _{1925) 1 KB. 110. Retd. Bentall, Horsley & Baldry v. 


of 23 per cent. on the hire paid & earned 


under the charterparty & on any continua- 1769. Add. Annotation :—Refd. Bentall, Torsley 


tion thereof. In an action by the brokers & Baldry v. 


hand pltfs. advanced deft. $2,000 to party had expired, subject to a fair 
rh lambs. When the time for taking eduction in view of the risk of the hire 
delivery of the lambs arrived, pltfs. ceasing apart from any voluntary 
refused to advance the price to the action by the owners.—ROXBURGH f. 
level of that of competing buyers & CrosRY k Co., [1918] V. L. R. 118.— 
deft. was unable to procure the lambs AUS. 

which be had ears for :—Held : 

pitta. had dofaul & were estopped PART VIII. SECT. 3, SUB-SECT. 1.— 


om saying that deft. did not complete E. (b). 
his contract.—N&rWw ENGLAND DRESSED bi, ——.]—Held: the agent was not 
Meat & Woo, Co. v. PATRICK entitled to commission.— AGAN 9, 
BROTHERS, [1923] 1 D. L. R. 153.— Cpapman, [1926] 1 D. L. R. 159; 58 
Beer Principal declining t pe 4.—CAN. 
. da 0 acce ei. ——.}—Deft, who was autho- 
loan. }—Where an agent perfor med his rised to procure a purchaser & accept 


part in obtaining a loan, & was in 00 4 deposit & retain from the doposit his 


way responsible for the non-payment misal 

of tne money under the loan :—Held: thon ready aor ean fs uerents 

he was entitled to his commisaion.— able to fulfil his obligationa to the 

ou 1 ae - GC, R. 40: 45 payment, procured a purchaser, who 
od. fv. : ° made the agent a deposit of $250, & 


1766 v. ——-.|—SmitH v. UPreR the vendor entered into a written 
CANADA COLLEGE (1920), 48 O. L. R. memorandum to sell to him. The 
120; 54 D. L. R. 548; 18 O. W.N. peme'pet afterwards by arrangements 
370.—CAN. etween themselves cancelled the 

1766 vi. ———.}—Pltf., a shi & contract on the ground that the pur- 
general broker, sold to N. a ship on chaser found himself unable to make 
deft.’s behalf. The purchase prico was the first payment, & the purchaser 
£140,000 payable by N. to deft. in agreed to forfeit the $250 :—Held: 
Snatelmarite. & deft. agreed to pay deft. was entitled to retain the $250, 
pitt. £20,000 of the purchase price but was not entitled to anything 
when he received the secondinstalment. further—Dre Wo.F v. DELMAGK 
Before that instalment was paid N., 1922), 65 D. L. R. 42; 17 Alta. 
with deft.’s consent, cancelled the ~R. 4415 [1922] 1 W. W. R. 1129.— 
contract :—Held: upon the cancella- CAN. 
tion of the contract of sale, pltf.’s right ell, ——.}—A broker, commissioned 
under his special contract with deft. to obtain a purchaser for a piece of 
was dote ed & his claim for com- land, found a purchaser, who failed to 
mission failed.—GOwWAN v. BOWERN, complete the sale within a fixed period 
[1924] App. D. 550.—S. AF. owing to his inability to pay ready 

sl. Principal not negotiating in yood money. The principal entered into a 
faith.—Where under an agreement new arrangement direct with tho 
to pay an agent commission on a sale purchaser, such new arrangement 
of real estate, the agent is to be entitled was subsequently rescinded by the 
to the commission only when the principal :—Held: the broker was not 
principa] concludes a nals to a pur- entitled to commission.—Fovoar & 
chaser found by the agent, the law 0. v. MUDALIAR (1923), I. L. R. 2 Ran. 
implies an agreement by the principal 45.——IND. 
to negotiate in good faith with the e fii. --—M. placed a property 
purchaser proposed & to demand only in the hands of G., a commission agent, 
such terms as, considering all the for sale or exchange. (. obtained a 
circumstances, might be conceivably person who was willing to buy pro- 
demanded in perfect good faith. vided M. would accept as part pay- 
Where the principal does not negotiate ment of the price certain properties 
in good faith & the sale is thereby owned by him. There was a restrictive 

revented, the agent is entitled to covenant upon one of the latter pro- 
-—MOINTYRE & Co. v. Law, perties which the other party was 
[ioi8) 2 W. W. R. 359; 13 Alta. unable to remove when called upon to 
. R. 273; 40 D. L. R. 231.—CAN. do so by M. As . resurt pero ue 
Prinei arter contract waa mutually rescin — 
= Oeianinion oe ples x pers Aap fire das Held: although the purchaser was 
Pitts. negotiated a charterparty, which willing. he was not able to pay the con: 
contained 8 clause’ providing for tract price, & therefore that G. was not 
payment of commission on the esti- entitled to recover commission from 
gross amount of hire as earned M.—GILFORD v. MOLEAN (1929 29 
& paid. Subsequently the owners & 9. R. N. oe 336; 46 N.S. W. W.N 
the charterers entered into a contract 132.——A 
of sale, which contained a clause can- fi. ——.}-—W., ney Be. iret to 
celling the charter & so cancelling the sell shares to a co., en into a 
clause therein m providing for the com- ocontract to pay C. a commission for 
f 





mission :—-H pitfs. were entitled services in effecting the sale. The 

to the amount o ae arr rr aap which purchase price of the shares was to be 

would have been parable ¥thecharter- paid by talments & the commis- 

party had not cancelled, bu aion was to be patd out of the respective 

that the doule ong b ut E baton that. if the yments were et aade 
on was bro ore e pa: 

the period of hiring under the charter- by the purchasers W. would be under 
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Vicary (1930), 47 T. L. R. 99. 


no esr to pay the commission. 
The initia payment was made & the 
commission thereon paid to Cc. When 
the next payment fell due the pur- 
chasers defaulted & shortly after the 
co. was placed in Uquidation. The 
liquidator offered the assets for sale 
& accepted the tender of W. & H. 
The successful tenderers received all 
the assets of the estate including the 
atock sold by ©. There was no evi- 
dence that the assets had a cash value 
equivalent to the amount of the 
pepe purchase price of the shares :— 
Held: W. had not received payment 
for the shares, & the commission was 
not earned.—CKCIL ». WETTLAUFER, 
[1923] 8S. Cc. R. 69: 1D. L. R. 362; 
affg. 20 O. W. N. 260.—CAN. 


li. ———.}-~PROGRESSIVE AGENOY v. 
BENNETT, [1928] N. Z. L. R. 100.—N.Z. 


sn. Third party Hy Acineat rit contract. 
—Where a contract for sale was entered 
into between A. & B., & A. accepted 
B. as the purchaser, but B. did not 
pay any portion of the purchaso- 
money, & subsequently repudiated the 
coutract :—-Held: the agent who 
negotiated the contract was entitled 
to commission on the sale.—BOonpD pv. 
Dawson, [1923] St. R. Qd. 63.—AUS. 


ap. .-—Where a purchaser repu- 
diated the agreement of sale, the vendor 
acquiescing :—Zield; pltfs. as agents 
were not entitled to commission.— 
MOTOR FARMING & DEVELOPMENT 
Co. & DAVIDSON »v. Smitty, [1923] 2 
D. L. R. 1178; 1 W. W. R. 1409. 
CAN. 
st. ———-.}—Plitf. employed deft. to 
find a purchaser for certain land, & 
agreed to Be him commission if he auo- 
ceeded. eft. found persons wil to 
take an option, & he prepared an option 
ement which was entered {nto by 
the eee The purchase price war 
$3,000, & the cash payment was 
$300 which was to be forfeited if the 
urchasers failed to go further in 
he purchase, ae paid this $300 to 
deft., who paid pl f. $150, retaining 
the balance, $150, as his commission 
on tho whole purchase price. The 
purchasers refused to carry out the 
urchase :—Held: pltf. was entitled 
the $150 retained by deft. as com- 
mission.—CARLSON v. THOMPSON, 
{1923] 3 W. W. R. 869.—OAN. 
; as. 1 —— Pitf. entree shen the 
0 owing 6 agreement eft. :— 
‘TIT hereby authorise you to negotiate 
@® sale, ree to pay you com- 
mission provided you sell or furnish 
me either directly or indirectly with 
the name of a party to whom I may sell. 
Commission to be due & payable when 
sale is made.’’ Deft. found a pur- 
chaser, entered Into an agreement of 
sale with bim, & a deposit of 8200 
was paid by the Annan to deft. 
The purchaser subsequently refused 
to complete the purchase, the sale 
was never comple :—~Held: the 
gale never ha n completed, 
deft. was not entitled to any com- 
mission.—LRAMAN v. LAWTON (1928), 
61 N. B. R. 110.—OAN. 
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Cases 1771—1780a. EINGLISH AND Emprre Dicest SUPPLEMENT. 


1771. Add. Annotations :—Refd. Howard Houlder 
v. Manx Isles S.S. Co., [1923] 1 K. B. 110; 
Bentaill, Horsley & Baldry v. Vicary (1930), 
47 T. L. R. 99. 


1775. Add. Annotations :—Refd. Howard Houlder 
v. Manx Isles 8.S. Co., [1923] 1 K. B. 110; 
Bentall, Horsley & Baldry v. Vicary (1930), 
47 T. L. R. 99. 


1776a. ‘* Private treaty ’’ sale.)—Where an 
estate agent is employed to find a purchaser 
of an estate, the terms of the agent’s employ- 
ment being that commission is payable to 
him on the purchase price on sales by 
‘* private treaty,’’ his principals are liable for 
his remuneration only when a sale has been 
completed & the purchase price has been 
paid on completion, except where the non- 
completion is due to some default or omission 
on the part of his principals. ' When, there- 
fore, the agent has been employed simply on 
the above terms, he is not entitled to com- 
mission on the purchase price if he has merely 
brought about a purchase agreetnent which, 
without default or omission on the part of 
his principals, has not becn completed.— 
KNIGHT, FRANK & RUTLEY v. GORDON (1928), 
89 T. L. R. 399. 


1776b. ———.}— JAMES wv. SMITH (1921), [1931] 2 
K. B. 317, n.; 100 L. J. K. B. 585, n.; 145 
L. T. 457, n., C. A. 

Annotation :—Consd. Martin v. Perry & Daw (1931), 47 

tT. L. R. 377. 

1776c. Onus of proof.]|—PItf. put his business 
in the hands of defts., estate agents, to find 
a purchaser, commission being payable ‘‘ on 
a sale being effected.”’ Defts. found a pur- 
chaser R., who paid a depusit to defts. as 
agents for pltf., & entered into a binding 
contract with pltf. to purchase the business. 
For reasons, of which no evidence was given 
by defts., R. did not complete. Pltf. there- 
upon claimed the above deposit from defts. 
Defts. admitted the claim, but counterclaimed 
a larger sum as commission :—Held: defts., 
to be entitled to commission, were bound to 
introduce a purchaser ready, willing & able 
to complete ; the onus of showing that I. 
was such a purchaser lay on them, & they 
had failed to discharge that onus, & were 
consequently not entitled to commission.— 
MARTIN v. PERRY & Daw, [1931] 2 K. B. 
310; 100 L. J. K. B. 582; 145 1. T. 455; 
47 'T. L. R. 3773; 75 Sol. Jo. 259. 

1780a. ——.]—Pltis. D. & Co., who were partner- 
ship agents, claimed to recover from deft. 
the sum of £92 10s., being the balance of 
commission on the sale of deft.’s business 
premises at T., effected by pltfs. Deft. had 
advertised the property for sale, & pltfs. 
had sent him a “ particular form ”’ which was 
in blank, except the words: ‘I hereby 
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instruct you to sel] my business premises as 
per particulars above, which I declare to be 
correct, & agree to pay you a commission 
5 per cent. on the total price paid by the 
purchaser & appoint you agents,’”’ which, as 
Itfs. alleged, they had inserted on the form 
efore sending it to deft. On July 8, 1928, 
deft. filed in the form & returned it to pltfs., 
but he subsequently denied that the above 
words were on the form when he signed it. 
A firm of G. & Co., estate agents, believing 
that they had secured a likely customer for 
the property, communicated with plitis. & 
sent their representative, P., to them, & 
Itfs. introduced P. to deft. Deft. alleged 
hat P. had been introduced to him as a 
pune but pltfs. contended that he had 
een introduced to deft. as another agent 
who would be likely to find a purchaser. 
Ultimately P. found a purchaser in one T., 
who agreed to pay £4,000 for deft.’s property. 
In the “ particulars form ’’ deft. had stated : 
“Lowest. price for goodwill), fixtures, & 
fittings, £4,500,” but he eventually accepted 
£4,000. Meanwhile pltfs. & G. & Co. had 
agreed to share the commission. Deft. 
subsequently paid commission amounting to 
£107 10s. to G. & Co. As this amount was 
£92 108 short of £200, the 5 per cent. com- 
mission on £4,000, pltfs. on Nov. 2, 1928, 
issued a writ claiming the balance from deft. 
The completion of the purchase did not take 
place until Nov. 15, 1928, & deft. contended 
(inter alia) that he was not liable to pay 
commission until he had received the purchase 
price. The jury found (a) that the words 
in relation to the 5 per cent. commission were 
in the particulars form of July 8, 1928, when 
deft. signed it, (b) that the property was 
sold to T. through the instrumentality of 
pltfs., & (c) that G. & Co. were not acting as 
sub-agents for pltfs. :—Held: (1) pltfs. were 
not to be deprived of their commission 
by reason of the fact that the property was 
ultimately sold for £4,000 instead of the 
£4,500 asked by deft. in the particulars 
form ; (2) the jury’s findings that the words 
about 5 per cent. commissions were in the 
document when deft. signed it, the property 
was sold through the instrumentality of the 
pltfs., & that G. & Co. were acting as sub- 
agents for pltfs., could not be interfered with ; 
& (3) although pltfs. had done all the work 
required to entitle them to their commission, 
they were not in a position to claim payment 
of their commission until the purchase was 
completed, & as the writ was issued thirteen 
days before the date of the actual completion 
of the purchase, it was issued too soon & the 
action failed.—Pricg, Davigs & Co. v. SMITH 
(1929), 141 L. T. 490; 45 T. L. R. 542; 73 
Sol. Jo. 401, C. A. 


SUB-SECT. 1.— mission on work done.}-—Pitf., who was pitf. a certain sum “ representing 
( 5. employed by deft. to sell a station commission due to” pltf. ‘“‘on these 


ab. Agent himself paying edi—To Funery to find a loase for another, transactions.’’ The sale & leasing 


prevent sale of land until definite pur- 
chaser secured.}—Where 
sale of land paid his principal $200, 


a oontract. Subsequently the con- 
leading the principal to believe it was tract having fallen through, plitf. was pltf. had a right to recover a reasonable 


paid as a deposit on behalf of P., 


who was ready & willing were never completed. In an action 
an agent for to purchase the one & to lease the’ to recover the sum mentioned in the 
other, & with him deft. entered into agreement, the trial judge found that 

w 


en the agreement was entered into 


employed by deft. to raise money for sum for commission in respect of the 
Fe tele dencite Dinmicacn aah aa him which it was hoped jrould enablo work he had then done, & that the 


secured :—Held: the nt was not 


the purchase & 1 


y A. to be contract did not deprive him of that 


carried through, & a written agree- right:—Held: pltf. was entitled to 

SS PianGON oC Leaeaeooe Tibia, ment. was entered into between pitf. recover a sum made up of 1 per cent. 

8 W. W. R. 422.-——CAN poke & deft., by which it was provided of the purchase-money & 5 per cent. 

eeia brs : . that in the event of the completion ofa ycar’s rent.—FRY v. BYRNE (1917), 
1780 ix. ——— 4qgreement to pay com- of the sale & lease deft. should pay to 23 GC. L. R. 589.—AUS. 
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1782. Add. Annotation :—Generally, Refd. Bentall, 
g Baldry vv. Vicary (1980), 47 


Horsley 
TL. R. 9 


1788. Add. Annotation :—-Refd. Howard Houlder 
v. Manx Isles 8.S. Co., [1923] 1 K. B. 110; 
Bentall, Horsley & Baldry v. Vicary (1950), 


47 T. L. R. 99. 


1785. Add. Annotation :—Apprvd. & Apld. French 
v. Leeston Shipping Co., (1922] 1 A. C., 


451. 


1786. Add. Ciiation :—-23 Com. Cas. 121. 


Add. Annotation :—Consd. Affréteurs Réunis 
Soc. Anon. v. Leopold Walford (London), 


{1919] A. C. 801. 


1786a. ——— No hire earned—Special clause in 
charterparty.]|—A clause in a time charter- 
party provided that ‘“‘ a commission of 3 per 
cent. on the estimated gross amount of hire 
is due to L. on signing this charter ship lost 
No hire was in fact earned 


or not lost.’’ 


under the charterparty :—Held: 
charterers, as trustees for the brokers, could 
enforce the clause against the shipowners ; 
(2) a custom by which commission was 


1784 iv. -}—Deft. placed a pro- 
perty in the hands of pltf., a commission 

ent, for sale upon prescribed con- 

tions. Pltf. found A., who was 
ready & willing to purchaso upon all 
the prescribed conditions cxcept two, 
to which at all material times he 
expressed his unwillingness to agree. 
Deft. thinking that A. had agreed to 
all the prescribed conditions, submitted 
to A.’s solr. a contract of sale contain- 
ey the prescribed conditions. A. 
refused to sign the contract uniesa the 
two prescribed conditions were struck 
out :—Fleld: pltf. was not entitled to 
any commission or other remuneration 
from deft.—-TYNAN 0. "BECKETT, 
(1923) V. L. R. 412.— AUS. 

1784 v. .J—In the absence of an 
excluaive listing, or of aspecial arrange- 
ment that he is to be remunerated if 
he does not find a purchaser, the agont 
is not entitled to anything if he does 
not find the purchaser.—-GREENWOOD 
& GREENWOOD v. WrEFORD (1922), 
70 D. CG. R. 107; [1922] 3 W. W. Rf. 
33838.—OAN, 

so. Agent abandoning negotiations, }— 
Held: not entitled to commission.— 
HALES v. THOMSON (Man.), {1927} 3 
W.W.R. 156; affd., [1928] 1 W. W. R. 
127.—CAN. 
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1787 fi. _--A claim upon a 
quantum merutt for services as agent 
in respect of certain properties dis- 
allowed on the ground that it was not 
the understanding of the parties that 
payment should be made except as 
commission or a salo being effected ; 
in suing upon a quantum meruti, in 
order to rely upon the acceptance by 
deft. of something pltf. has done he 
must have done it in circumstances 
which led deft. to know that if he 
accepted what had been done it was 
on the terms he must pay for it.— 
WEEDEN 0. TURNER (1922), 68 D. Lu. R. 
748; [1922] 3 W. W. R. 623.—OAN. 


17891. No rtght where express con- 
tract.}—Where a contract of agenc 
stipulates the circumstances iu whic 
the agent will be entitled to a com- 
mission, compensation by way of 
quantum will not be allowed in 
circumstances where no commission 
can be claimed; so to allow it would 
be to declare a contract existing . be- 
tween the parties different from the 
one they have made themselves.— 
Law & MACLEAN bv. SAWYER MASSEY 
Jo., (1918] 1 W. W. R. 727; 13 Alta. 
o. R. 126; 38 D. L. R. 333.—OAN. 


1789 fi. ——— Claim based on usage.) 
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payable only if hire was earned under the 
charterparty could not: be set: up by the ship- 
owners as an answer to the brokers’ claim, 
inasmuch as it was inconsistent with the 
terms of the clause.—AFFREéTEURS REUNIS 
Socitt& ANONYME v. 
(LoNDoN), LTp., [1919] A. C. 801; 88 L. J. 
K. B. 861; 
14 Asp. M. L. ©. 451; 
H.L.; affg. S. C. sub nom. LEOPOLD WALFORD 
(LONDON) v. AFFPRETEURS Reunts Societe 
ANONYME, [1918] 2 K. B. 498, C. A. 


Annotation :—As to (1) Consd. French v. Lecston Shipping 
Cu. (1921), 37 T. L. R. 453. 


Cases 1782—.17938. 


LEOPOLD WALFORD 


121 L. T. 398; 35 T. L. R. 542 ; 
24 Com. Cas. 268, 


1790. Add. Annolations :—Refd. Howard Houlder 


(1) the 


—Where an agent's claim was based 
ou a usage :—Held: a special contract 
arose between the parties, & a quantum 
meruiti was excluded.—SAMSON _ v. 
MoKay, {1923] N. Z. L. R. 40.—N.Z,. 

1789 fii. SJ —ELnLioTrr ». WaAR- 
BURTON (1925) 4 Db. L. R. 1070.— 








1789 iv. —--—.}—Pricn», HABERMAN, 
119311 4 D, lL. RR. 251.--CAN. 

1793 fi. .}—Deft. employed plitf. 
as agent to sell land & equipment of 
cattle, horses, implements, ete., & 
furniture, at a price on a basis of $80 
an acre with a certain cash payment. 
Pitf. found o purchaser who wanted 
the land alone, but conld not make a 
cash payment. Deft. & the purchaser 
came to an agreement for sale on crop 
payments at 860 an acre, & signed an 
agreoment prepared by pitf., which was 
crude & improvident but one from 
which the rights of the parties could be 
defined. Subsequently a more olabo- 
rate agreement was drawn by deft.’s 
solr., which because of certain onerous 
additions therein for the protection 
of deft. the purchascr refused to sign, 
& the transaction was broken off :~- 
Held: there was in effect a sale of 
which pltf. was the causa cansans, & 
he was ontitlied to payment for bis 
services, on a quantum meruit basta.~— 
BANNERMANN v. BRADLEY, [1919] 3 
W.W. 1 952.—CAN. 


wi. .}Where an agrecment as 
to commission is that the agent is to 
receive all over & above a certain 
figure, but nothing is said as to when 
the commission to be paid, the 
agent is not entitied to his com- 
mission until the vendor har reccived 
in full the amount stipulated, & a 
romise made by the principal after 
he sale to pay the commission at once 
does not render him liable to make 
immediate payment.—CLAVELLE r. 
(1918] 1 W. W. R : 








RUSSRLL, 7 
AAR L. R. 61; 11 Sask. L. R. 111.— 
w il. —— Agreement as to pa of 


commission obtained by agent mis- 
representation as to nature of document. 
—Held: the principal was not boun 
hy such agreoment.—TAYLOR v. SMITH, 
(1926) V. L. R. 100; 47 A. L. T. 122; 
affd., [1926] V. L. R. 271.—AUS. 

sd. Commission payable out of pur- 
chase-money —- purchase-money 
paid into bank—Disclatmer seller of 
intereal in sum agreed to be paid to agent.) 
—An agent for the sale of goods was 
authorised to ask a price which would 
give him a certain amount for his own 
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v. Manx Isles 8.8. Co., [1923] 1 K. B. 110; 
Bentall, Horsley & Baldry v. Vicary (1930), 
47 T. L. R. 99. 

1791a. ——.]—Howarp Hovu.tper & PARTNERS, 
Lrp. v. MAnx Ist.Es S.S. Co., No. 1751a, ante. 


1793. Add. Annofations :—Refd. Howard Houlder 
v. Manx Isles S.S. Co., [1923] 1 K. B. 110; 
Bentall, aa. & Baldry v. Vicary (1930), 
47 T. Ie R. 


99. 
benefit. Tho buyer paid the total 
purchase price into a bank to be paid 


over to the seller, & the latter dis- 
claimed any interest fn the amount 
which he had agreed to let the agent 
have. The buyer then claimed that 
amount as his :—~J/leld:; theo monoy 
belonged to the agent.—DRrVALL v. 
GORMAN, CLANCHY & GRINDLEY, LTn., 
[1918] 3 W. W. R. 221: 42 D. L. R. 
573.—CAN. 
No purchase-money naid.) 
—Where a principal incurred no con- 
tractual obligation to pay commission 
oxcept ont of the purchase-money 
as received, & no part of tho purchase- 
money had been roceilved :—Held : 
the principal was not llablo.—THorn- 
DYKE-TRENHOLME REALTY CO. ». 
LYALL SHIPBUILDING Co., [1921] 3 
Ww. W. R. 333; 59 DL. lh. 490.-— 
CAN. 
sf. ---—- Purchasc-money payable in 
instalments -—Kailure to keen up instal- 
menta.| --- An agrcemont between ven- 
dors of land & their agents stated 
that, whereas the agents had procured 
purchasers for certain parcols of the 
vendor’s land, the vendor agrees to pay 
the agents a commission of a specified 
amount & intorest, in instalments, said 
instalments of principal & interest to 
be made out of, & to be a certain per- 
centage of, the moneys to be collected 
annually from the purchasers. No 
provision was made us to what waa 
to happen tf the purchascrs should 
default In their payments before the 
agents had received the full amount 
of their comunission. This contingency 
occurred, owing to tho fact that the 
purchasers, who abandoned _ their 
contract, were financially worthless :— 
Held; in the absence of a provision 
providing for said contingency, the 
agents were entitled to recover the full 
commission agreed upon.—WESTERN 
COLONIZERS, Lrp. v. Bursaw, [1031] 
vee L. R. 3793 1 Ww. Ww. R. 188,— 


ag. ——.] — PRECISION Macw. & 
Fory., LTp. v. INDUSTRIAL SECURITIES, 
Ee (Alta.), [1929] 4 D. L. R. 241.— 

sh. Commission payable out of profit 
on resale—Resale at large nominal 
profit-—-No Fag of purchase-money 
paid. }—B. C. through pitf. pur- 
chased certain land, cone to pay 
pltf., a commission of $81 per acre, 
which was to be paid, however, ard 
out of a profit on a resale. B. & C. 
assumed make a sale at a purchase 
price showing a large nominal profit, 
which purchase price was to be paid by 
crop payments. The purchasers hac 


Cases 1818—1813b. 


18138. Add. Annoiation :—Consd. Bentall, Horsley 
& Baldry v. Vicary (1930), 47 T. L. R. 99. 
Contract of sole agency—Pro- 
perty to be left in agent’s hands for specified 
period. }—-CHAMBERLAIN & WILLOWS v. ROSE 
(ys?) cited 47 T. L. R. at p. 101, D. C. 
- Bentall, Horsley & Baldry v. Vicary 


.}—Deft., the owner of 
property, appointed pltfs., who were estate 
agents, his ‘‘ sole agents for the sale of the 
property ”’ for a stipulated period, it being 
agreed that, if pltfs. introduced a purchaser, 
they should receive a ae of 5 cee Une 


1818a. —— 





Annotation :—Consd 
(1930), 47 T.L. R. 99. 
1813b. 











cent. on the purchase price. 

period of the agency deft. gorlan tie: 
personally & quite apart from pltfs. with a 
purchaser who had never any com- 


munication with pltfs. & whom pltfs. did 
The result of the negotiations was 


not know. 


three crop failures, paid nothing on 
account of principal, interest or taxes 
& finally abandoned the agreement of 
purchase & went out of possession of 
the land :—Held:;: the sale was a 
resale at a prone ‘within the contem- 
plevon of the parties, & pltf. was 
entitled to commission oo 0. 
ROYAL TRousT Co. [1923] 3 D. L. R. 
809; 2W. W. R. 1046.—OCAN. 

ect- 


sk. Commission payable yooat of 8 
fied instalment—I nstailment not paid. }— 
Where it was an express stipulation 
of a contract as to commission that the 
balance of commission due was to be 
paid out of a specified instalment of the 
purchase price payable on a specified 
date :—Held: the instalment not 
having been paid by the purchaser, 
who had abandoned the land, no 
commission was ayablo.— BuLopEAU 
v. oe [1924 3D. ms 410; 2 


em. Sale of land on ih eee 
plan -— Commission payab 

wendor’s share of cro Pee viston Pes 
ceaser of right to commission on termina- 


tion of agr ene J—LESLIE v. GRAAM, 
prea 30) DL. AR. 712; 2W.W. RR. 65; 
. R. 605.—CAN. 


a , gent working under commission & 
drawing account arrangement. |—Semble : 
unless an agreement between the parties 
provides otherwise, where an agent is 
working on a commission basis & his 
employer allows him a drawing account 
against his commissions, the employer 
cannot, after the relationship is 
terminated, collect from the agent 
anything beyond the commissions he 
nee earned.—ROBOTHAM ¥. DOMINION 

MoToR Co. & KIOKLEY, [1931] 1 
W. W. R. 373.—CAN. 
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Pret ix. Option to purchase. }— 

- held an option for the sale of land, 
his remuneration to be the excess of 
the price obtained over $29,000. 
real the pe opens had lapsed he intro- 

owner & Mroheers a 

duoed ee at $36,000 :—Held: A. 
not entitled to the excess over $29, 000, 
but could only recover 
meruil.—AOKLES v0. BEATTY Leg 
698.0. R. 640: 62D. L. R. 691.—CA 


PART VIII. SECT. 3, SUB-SECT. 1.—K. 
1i. -—— -}-An agent has no 
right, to remuneration unless he suc- 
ceeds in obtaining a tenant or pur- 
appointed toe or ma ees on oe 
appoin rms, for © property 
pat in his hands for the purpose of 
ng sold or let. The contract is 
revocevle at the will of the principal 
ies f time before the agent has 
ac ¥ procured a person ready to 
take or to ee obe on ne oe 
arranged.—8 v. 
FREY, [1920] 22 W. A. LL. it 61.—AUS. 








K. B 





lii. -—— .J—Where areal estate 
agent receives an exclusive listing of 
land it may be revoked by the sale of 
the prope chk ed the owner, in which 
case the te agent will only be 
entitled to rach vor on a quantum meruu. 
—GREENWOOD & aeEn oo v. WEL- 
FORD (1922), 70 D. L. R. 107; [1922] 
3 W. W. R. 388. Poke 

m i. —— Principal’s implied right to 
sell himself.\—Where the owner of pro- 

etty puts it in the hands of an agent 
or sale upon commission, there is, in 
default of stipulations to the contrary 
in the contract of agency, a right in the 
owner to deal with his property, with- 
out liability to the agent, so long as the 


agent’s mandate is not performed.— 
vonews v. WEBSTER (192 be 29 S. R. 
318; 46N. 8S. W . N. 124. 


m ii, ——~- ——.J—An agency agree- 
iiant for the sale of a farm contained 
the follo clause: ‘‘ Your ney 
to hold until one month after be 
notified in writing b ae that it sh 
cease, but for not than a year 
from date. If a sale de made through 
any eS eel during your acting as such 

you are to be paid the aforesaid 
commission?! Two years elapsed but 
no purchaser was found. ithout 
giving any notice to terminate the 
ia eke deft. then sold the farm, 


out the intervention of any other 
agent or pers :—Held : as the sale 
was not ** through any on "’ 
Itf. was not entitled ‘te co on.— 


ARKLEY v. BusH, [1929] 3 D. L. R. 
eat 63 O. L. R. 678.—CAN. 
ak by writing signed 
by dott, on bees 6, 1919 was autho- 
rised ‘* from t. unt{l withdrawn 
by me in writing. gare toe offer for sale 
land for $7 300 8 & deft. thereby agreed 
2 ay pitt. @ commission ‘‘on this 

he sellin price, should you effect 
a “ale,” Later on the same day, deft. 
himself sold the property to M. for 
$7,000. oe Sept. 18, pl age tar a 
written offer under seal from B. to 
buy “the property for $7,500 cash, & 
the offer was accompanied by a cheque 
for $1,000; the. offer cheque 
reached. deft. on Sept. 19. No no ra 
in writing of the sale to M. was given 
lee Itf., until Sept. 20, when deft. 
wrote advising pitf. of that sale & 
Held + Di the B. offer & cheque :— 
Held: shea ele patie to recover the 
agreed ent services, 
Goma A wYouxa y (Loa), oe D. L. R. 


; 490. L 
ck propel aed by person 
ch pe ‘ted to be Spalute os = 
e 3 agen 
elt the = ‘ “oon as a 
employ . as sub-agen 
agreed co. falled. to to secure the appolnt- 
ment & terminated W.’s emnployinenti : 
—Held: the oo. warranted that 
would be appointed govt. agente, 
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‘in selling the 
he had acte 
“them & had thereby deprived them of their 
commission :—Held : 
entitled to 
no express prohibition against a sale by deft. 
himself,:& the implication of such a. pro- 
hibition was not necessary to give business 
efficacy to the transaction ; (2) on the terms 
of the contract, pltfs. could not recover com- 
mission at the agreed rate on the purchase 
price received by deft., as they had failed 
to introduce the purchaser, not could they 
recover on a quantum meruit. ge a 
BOE & BALDRY v. VICARY, [1931] 1 

365 ; 47 T. L. R. 99 ; 74 Sol. Jo. "862. 


Enauiso anp Emprre Dicest SUPPLEMENT. 


that the property was sold to this purchaser. 
Pltfs, thereupon claimed from deft. damages 
for breach of contract on the rund that, 

Pgtveaes direct to t. 


urchaser, 
in breach of his contract with 


(1) pltfs. were not 
es, as the contract contained 


100 L. J. K. B. 201; 144 L. T. 


they were lable to W.—OcKERBY & 
Oo., AD. v. WATSON (1918), 30C. ae R, 


PART VIII. SECT.*3, SUB-SEOT. 1.— 
L. (a). 


1818 i. Insurance agent—-Commis- 
sion on premiums paid after termination 
of agency. }~~In the absence of a definite 
agreement to that effect, an agent of 
an insurance co., who secured 
pole noliers for the co. & whose 

uties as nt do not cease with the 
first in uction of the customer, 
has no right to commission on subse- 
quent premiums paid in by such policy- 
holders, after he ceased to be agent.— 
EMPIRE OF INDIA LIFR ASSURANCE 
Co., BOMBAY ©. NANU AYYAR (1920), 
I. Li: R. 44 Mad. 170.—IND. 


1818 ii. ——— ——.]}The question 
whether an insurance agent, who is 
compensated by commissions on re- 
newal premiums, is entitled to com- 
missions on such premiums paid after 
the termination of his ncoy, dependa 
to a great extent on the guage of his 
contract with his employer. If such 
contract Pag a no provisions on the 
subject & the agency is terminated 
without his fault, the agent is entitled 
to commissions on renewal premiums 
paid reich eaghaedlt if, pnwever. the agent 


voluntaril i Ar? s his ab ae, i 
discharg for good cause, the ru) 
seems to be otherwise.——BERRY v. Con- 


FEDERATION LIFE ASSOON. (Can.), 
[1927] 3 D. L. R. 945.—OAN. 
1818 iii. —— -}—The question 





whether an insurance agent is entitled 
to commissions on renewal premiums 
paid after the termination ot his em- 
the contract is governed by the terms of 

he contract between him & his co. 

If the contract between the agent & 
the insurance co. contains no provision 
on the Phong ici aa agent is entitled, 


in case gr nt irl ee by the 
co. oeihaat faul to the 


commissions on ae eine 

which the contract secures to him 

part of his compensation, 4, slough 
such premiums may be pai 

termination of the pate Taree 
MERCHANTS CasuaLty INnsoz. Co., 

T1928} 2 W. rw. R. 609.—CAN. 


befo A iermination f pice ey Deliveries 

ore 0. 

Under agroament pitt. rcopelntad 
ndgeran en wan 8 

defts.’ sole & eqoluaive calentnadi for 

the sale of coal, at a commission “ on 


the gross amount of all sales made 
“under this ent ”* s-— 


TL48 Coat Oo 
tose) 3 Ww. wk R 890.—CAN, 


1820. Add. Annotation :~-Consd. Cramb v. Good- 
win (1919), 85 T. L. R. 814. 


1829. Add. Annotation :—As to (2) Folld. Cramb 
v. Goodwin (1919), 85 T. L. R. 814. 


——.]—Deft. engaged pltf. as a 
commercial traveller on a sal 
sion on all business obtained 
pat repeat orders from all firms in the 
ground allotted to pltf., it bei 

that pltf. was to have the commission on al] 
accgunts that he opened, including all repeat 
orders, whether they were actually handed 
to pitf. or posted direct to deft. :—Held: the 
intention of the parties was that commission 
should be paid only on orders obtained during 
the engagement, & pltf. was not entitled to 
commission on repeat orders received after 
the termination of his engagements.—CRAMB 


1820a. 





Vol. I.— Agency. 
v. GOODWIN (1919), 85 T. L. R. 477; 68 


Sol. Jo. 496, O. A. 


& commis- 87 L. J 


y pitf., in- 
stipulated 





aq. Agent to obtain it to sell beer 
in certain area—Entilled to commission 
on sub sales tn aréa.}—JOHNSON 
v. MEDICINE Hat BREWING Co., LTD., 
(1987) 2D. L. R. 231: 1637) 1 
CAN e R. 486; 23 Alta. L. @ 476.— 


PART VIII. eget peueener: 1.— 
. (a). 

st. Land agenti—Land Agents Act, 
1912 }—A person who, not being 
licensed as a land agent, obtains an ap- 

ointment from a vendor to act as puch 
sguilty of an offence under s. 14 of the 
above Act, & cannot maintain an action 
against his principal for commission ; 
& the defect is not cured either by the 
expiry of the period of limitation or 
by the fact that the agent has obtained 
a Heoence before performing the ser- 
vices in respect of which the com- 
mission is claimed.—NELSON  »v. 
OROSBY, {1919} N. Z. L. R. 369.—N.Z. 
sv. ——.,}—Land Agents Act 
1912, s. 13 (a), ought to be construed 
as me at the land agent must 
ossess a licence at the time the work 
done, & the fact that after the work 
is done the land agent fails to take out 
a further Hoence does not destroy a 
la bo to bring an action for com- 
sion, where the cause of action arose 
at the time the agent was in possession 
of a licence.—-JOHNSTONE tv. GOODSON, 
(1920) N. Z. L. R. 883.—N.Z. 

xi. Real Estate Agents Licens- 
ing Act.}-—Pltf., a store-keeper, brought 
about the sale of deft.’s land to another 
person. In an action for co fon : 
—Held: s. 21 of the above Act did 
not apply to individual transactions.— 
GOODALL v. COUSINS, [1933] 3 D. L. R. 
718; 82 B.C. R. 440.—CAN. 

i.—— LAcence obtained before 
completion of sale.j—Agent entitled to 
commission.—OUDWORTH v._ EDDY, 
(1927] 1 W. W. R. 583; 37 B.C. R. 
407.—OAN. 


xiif. —— Unlicenced employee.) 
-~—Pitf., a real estate t, sued for a 
commiasion on @& e, which had 
resulted from the Introduction of the 
buyer to the seller by pltf.’s employee, 
who was found to be the efficient cause 
of the sale, although deft. completed 
it through agent. Pitf. had been 
duly licenced under above Act, at & 
from the time of eis Be his 
6m pO yee however, was not licenced 
under above Act when he introduced 
the buyer & conducted the negotia- 
tions although he obtained his licence 
vbetore the sale was made :—Held: 
under above Act his smployee’s lack 
of a licence while he was doing the work 
rendered the work illegal & prevented 
pitf. from recovering the commission.— 
ore (B. O.). [1928] 














©. LAKE 
. 280; (1928) 3 W. W. R. 


on. A not -——Becurity 
evention Act.}j—In an action 


to recover compensation for obtaining 
@ buyer for deft.’s farn:—Held: 
since all that pltf. did in the matter 
within Winnipeg was to secure from 
deft. the information & authority 
which enabled him to assure the 
ersons who afterwards bought the 
arm that a purchase was within thoir 
reach, his claim was not barred by the 
amendment of 1930 to Security Frauds 
Prevention Act, 1929, although he 
was registored as a real-estate agent 
thereunder.-—-KRUEGER Vv. NATIONAL 
Trust Co., LTp., [1981] 1 W. W. R. 
725.—CAN. 


PART VIII. ane és SUB-SECT. 1.—- 


sb. Member of Parliament effectin 
sale—Sale to Government. }—Pltts., lan 
agents, were employed by deft. to 
peng about a sale of deft.’s property 
to the Govt. of Victoria. Services 
were to be rendered by D., &@ mem- 
ber of the Parliament of Victoria, 
who was employed by pltfs. as their 
representative on the terms that he 
should receive a share of their com- 
mission on the sale. D.’s services 
were an effective cause of the sale. 
In an action st A foc agalnst deft. to 
recover commission on the sale :— 
Held: the transaction was contrary 
to. public policy, & pltfs.’ action 
falled.—HOoRNE v. BARBER (1920), 27 
0. L. R. 493.—AUS. 

a0. Consent of 
necessary. }——A member of the Dominion 
Parliament brought about a sale, it 
being his uty under eoment with 
the vendor to use his uence with 
the minister in ch to secure the 
Govt.’s consent which was neccssary 
to complete the sale:—fTHleld: ho 
was not entitled to a commission 
for his services, the agreement being 
void on the ground of public Sy nReert 
CLEMENTS ©. COUGHLAN 1924), 34 
B. Cc R. 401.—CAN. 

sd. Sale under ey mar dad Soldiers 
Settlement Act, 1919 (No. 
Member of advisory com agent of 
wendor.}—A land agent, who was also 
a member of an advisory committee, 
constituted unders. 35 of the above Act 
to the Lands Purchase & Managemen 
Board, entered into a contract with the 
owner for effecting the sale to the board 
of certain land, as to which the com- 
mittee had certain wers & duties 
to advise the board. The contract 
did not refer to the use by the agent of 
any influence as a@ member. of the 
committee in effectuating the sale; 
the nt took no part in the discus- 
sion by the committee of the report 
of & sub-committee as to the oxpedi- 


Government 





‘ency of the purchase by the board of 


such land, throughout dvond 
fide & without concealment of the fact 
of his agency, & he was not at any 
time a member of any valuation 
sub-committee :-—Held: the contract 
was void as being against public 


TL. BR. 2 


1882. Add. Annotation :—Folld. Schostall v. John- 
son (1919), 86 T. L. R. 75. 


1888. Add. Citations :—Affd., [1918] A. C. 289; 
K. B. 416; 
06; 62 Sol. Jo. 290, H. L. 

Add. Annotations :—Refd. Ertel Bieber v. 
Rio Tinto Oo., [1918] A. ©. 260; 
Benzon v. Krainische Industrie Gesellschaft, 
{1918} 1 K. B. 881; Fried Krupp 
Orconera Iron Ore Co. (1919), 88 L. J. Ch. 
304; Rodriguez v. Speyer, [1919] A. O. 59. 


1884. Add. Annotation :—Distd. Schostall v. John- 
son (1919), 36 T. L. R. 75. 


1885. Add. Annotation :-—Refd. 
Daniel, [1924] 1 K. B. 188. 


118 L. T. 126; 34 


Naylor, 
Akt. v. 


Anderson v. 


polloy, & the agent’s claim for com- 
mission failed.—Woop v. LITTLE, 
[1922] V. L. R. 11.—AUS. 


PART VIII. SECT. 3, SUB-SECT. 1.— 
M. (oc). 


se. Agent returning deposit to pur- 
chaser.}—Resps. were employed re 
agonts to sell property belonging to 
applt. They found a purchaser but 
apnit. failed to complete the sale on tho 
day fixed, & resps., on the epy calles 
of puronaser paid him back the deposit 
without communicating with appl wo 
Held: resps. had been guilty of a 
wilful breach of the duty which, 
under Land Agents Act. 1912, s. 8, 
they owed to applit., & such broach 
deprived them of their right to recover 
any commission at all.—BUCHANAN 
v. NEALE, [1920] N. Z. L. R. 889.— 

af. Failuretomake binding contract. jJ— 
Where plitfs., acting as brokers, failed 
to make a contract binding on both 
arties :—Held: they were not en- 
itled to commission.— PATERSON v. 
MoOCALLUM, [1921] N. Z. L. RH. $869.— 


Ze 


1841 iv 


1 iva. ——~.J— MACK v. 
McLgeop, [1925] 2 D. L. 
CAN. 


R. 1201.— 





Secret ayreement to pool 


1841 vi. 
Mie osed ex- 
f t 


lee ae Pen, : a : 
chango of properties, e agents, 
unknown to either of the principals, 
agree to pool their respective com- 
rmoissions & to divide equally, so that 
under such pooling agreement one 
agent receives more than the com- 
mission payable by his principal, that 
agent cannot recover any commission 
from his principal, as such an oagree- 
ment gave him an interest adverse 
to the interest of his a a 
HA KELIHER, [1921] 2 W. W. R. 192.— 


1841 vii. Agent acting for both 
partice—lules of Heal state pair pu be 
—Where the owner of property liste 
with a real estate agont for sale ex- 
changed the property with the assist- 
ance of the agent for other property 
listed, to the knowledge of the owner 
with the agent for exchange, but had 
not a to pay him a commission 
on the exchange & had not been in- 
formed by him that he still intended to 
act as her agent & to charge her a 
conmumission :——-Held > (1) she was not 
Hable for commission; (2) a rule of a 
Real Estate Exchange to which the 
agent petonieds that an agent who 
acted for both parties in an uxcha 
could collect: from each one-half the 
usual commission on a gale, did not 
legally entitle the agent to recover 
suoh half from her.—HAOKNEY ». 








LYNE, (1925) 4 D. L. R. 861; [1925] 
3 W. W. R. 614.~-CAN. 
1841 vill, -~-~— -—~--.]--lf a vendor 


with full knowledge of the facta agraes 
to pay comunission to a purchaser’s 


Qe 


Cases 1848a—1872a. 
1848a. 


1852a. 





-]|—Pitf. was employed by deft., a 
music seller, to find a purchaser of the lease 
of deft.’s business premises, which were held 
under a covenant against carrying on any 
other business. Severa )tailors expressed to 
deft. their willingness to buy the lease for 
£2,500, but deft., believing that the landlords 
would not consent to the carrying on of a 
tailoring business, did not approach the 
landlords. Pltf., however, having found a 
tailoring co. who wanted to purchase the 
lease, reccived an assurance from the land- 
lords that they would consent to a tailoring 
business, & he, by concealing this fact from 
deft., induced him to agree to sell the lease 
to the tailoring co. for £2,250 in ignorance of 
the fact that the proposed Laaperaily carried 
on a tailoring business. In an action for 
commission for finding a purchaser :—Held : 
as pltf. had taken advantage of the false 
position to persuade deft. to agree to take a 
lower price than deft. could have got else- 
where, the action failed.— HEATH v. PARKIN- 
SON (1926), 186 L. T. 128; 42 T. L. R. 693; 
70 Sol. Jo. 798. 


1852. Add. Annotation :—Consd. Rhodes v. Mac- 


alister (1923), 29 Com. Cas. 19. 

—.]-—Pltfs., a firm of mining engineers, 
were employed by defts. to negotiate the 
purchase of mining properties. Decfts. were 
willing to give £9,000 for the properties, & 
agreed with pltfs. that if they made a bargain 
for Jess than £9,000, the difference between 
the £9,000 & the lesser sum could be taken 
by pltfs. as remuneration. Before the pur- 
chase was effected, pltfs. had arranged with 
the vendors to take commission from them on 
the sale :—Held: pltfs. had committed a 
breach of duty as agents for defts. & were 
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not entitled to any remuneration from defts. 
—RHODES v. MACALISTER (1923), 29 Com. 
Cas. 19, O. A. 


1858a. Agent acting in good faith.}—KUPPEL v. 
WHEELER, No. 1263a, ante. 


1858b. No damage suffered by principal.]—Har- 
rops, Lrp. v. Limon, No. 1501c, ante. 


1858c. Waiver of breach.]—-Harrops, Lrp. v. 
LEMON, No. 1501c, ante. 


1862. Add. Annotation :—Apld. Adams v. Morgan, 
[1923]2 K. B. 234. - & 


1872a. Promise to indemnify vendor of business to 
company—Vendor retained as agent for 
limited period—Assessment of vendor to 
super-tax on profits made within period.|— 
Pitf., who was the owner of a stationery 
business, sold it in Aug. 1919, to defts., a 
limited co. One of the terms on which the 
business was sold was that as from Dec. 31, 
1918, until Sept. 15, 1919, pltf. should be 
deemed to have been carrying on the business 
on account of & for the benefit of the pur- 
chasers, & that pltf. should account & be 
entitled to be indemnifled accordingly. For 
his services until the date of completion pltf. 
was to be paid a fixed sum monthly. Pitf. 
was assessed for super-tax on the profits of 
the business from Apr. 6, 1919, to Aug. 22, 
1919. He paid the amount demanded & 
claimed to recover an indemnity from defts. : 
—Held: pltf., as agent of defts., was entitled 
to be indemnified by them in respect of the 
amount of super-tax paid by him, although 
defts. as a limited co. would not be liable to 
pay super-tax.—ADAMS v. MorGAan & Co., 
11924] 1 K. B. 751; 93 L. J. K. B. 382; 130 
L. T. 792; 40 T. L. R. 70; 68 Sol. Jo. 348, 
C. A. 





agent, he will be bound by his contract, 
but the onus is on the agent to show 
clearly that the vendor knew that he 
was acting in a dual capacity & 
asyented to that state of affairs.—- 


MOILER v. FORGE te 27 8. FR. 
ne S. W. 69; 44N. 8. W. W.N, 42.~— 
1850 iijia. —-—- —— Fraudulent repre- 


sentations inducing listing.) —Agent not 
entitled to commission.—S.rrro v. 
ADAMS, [1927] 1 D. L. R. 547; [1927] 
Ee W. RR. 12; 22 Alta. L. R. 333.— 


1850 vii. Agent tv sell acting 
for other principalsa—Breach of cone 
tract.)-——-A contruct, entered into iu 
Feb. 1914, botween a firm & a con- 
mission agent, wheroby the latter was 
appointed agent for the sale of certain 
cotton goods dealt in by the firm, cpn- 
tained a clause prohibiting the agent 
from selling such goods supplied by 
others than his principals. From 
July 10, 1916, onwards the agent regu: 
larly sold goods of that class on behalf 
of another firm, & he also bought & 
sold such goods on his own account :— 





Held: the nt was not entitled to an 
coouneiDk or the period subsequent 
to July 10, 1916, as ho was then in 


material breach of his contract, but 
he was entitled to an accounting for 
the period prior to that date during 
which he had duly obtempcred the 
contract.—GRAaHAM & Co. v. UNITED 
TURKEY RED., ETc. Co., LTp., [1922] 
8.C. 533; 59 Sc. L. R. 420.—SCOT. 


1850 viii. Inducing princinal to 
sell at undervalue.J—Where an owner 
of land requests an agent to find a 
‘eurchaser at a price not leas than a 
stated amount the agency is a Seneral 
one & the nt stands a fiduciary 
relation to pine al; & if he 
endeavours to get the latter to sell at 





| 0 price less than that which he knows 


the purchaser found by him is willing 
to pay he is acting in bad faith &, 
therefore, disentitles himsclf to a com- 
nussion even though the sale is finally 
made at the full price which said pur- 
chascr was willing to pay.-—LAFRE- 
NIERE_v. BourrarpD (Sask.), [1929] 4 
D. L. RR. 183; 2 W.W. ih. 602.—CAN. 


1852 vii. .J—Where an agent 
acts improperly & unfaithfully in the 
performance of his duties towards his 
principal, he forfeits any remuncration 
or commission to which he would 
otherwise have been entitled if his 
improper or unfaithful conduct is 
connected with the duty he had to 
porform. The mere fact of an agent 
receiving & retaining a secret profit 
or commission arising out of & in 
counection with the performance of 
his duty constitutes unfaithfulners & 
dishonesty, & disentitles him to any 
remuneration or commission.— LEVIN 
» Levy, [1917] T. P. D. 702.—S. AF. 


PART VIII. SECT. 8, SUB-SECT. 1.— 
M. (d). 


sj. Agent selling at Icse than listcd 
rice.)—An agent for the sale of goods 
s not ontitled to a commission for in- 
troducing a purchaser where the goods 
are sold at a reduction from the listed 
price greater than the comunission 
& the agency contract provides tha 
if any goods aro sold for Icss than the 
current price list by the agent, the 
acceptance of such sale shall not 
entitle the agent to the commissions 
set forth, but such reduction in price 
shall be deducted from the agent’s 
commission.—-Law & MACLEAN ¢. 
SAWYER Maasry Co., [1918] 1 W. W. R. 


727; 13 Alta. L. R. 1238; 38 D. L. R. 
333.—CAN 








sk. No commission on land not sold.) 
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for *s conse 
{1927} 1 W. W. R. 965; 


—Dett.’s land having beon listed with 
pltf., an estate agent, the latter claimed 
commission on the proceeds of a subse- 
quent sale, but failed to show that he 
brought about a sale of deft.’s land. 
or that deft. nude a sale thercof to a 
person introduced to him by pltf. :— 
Tield: pltf. had not shown the per- 
formance of any services which 
entitled him to commission.—DUNN 
oe (1922), 66 D. L. R. 713.— 


sl. No commission on goods ‘ taken 
back.”’"}—Held: goods ‘‘ taken back ”’ 
included goods ‘‘ repossossed ’”’ on 
default.—-CoWIE v. SAWYER-MASSEY 
Co. (1916), 34 W. L. R. 274; 10 
W. W. R. 254.—CAN. 


sm. Sale of homestcad—Necessity 

wife nl.JH—SEMPLE v. SHARP, 
21 Sask. L. R. 
435.—CAN, 


PART VIII. geal) SUB-SECT. 2.— 
oe (&). 


1873 i. In general.J)—Where an act 
is innocently done under the express 
direction of another, which occasions 
an injury to the rights of a third party, 
the principal must indemnify the 
innocent agent.—Vicrornia Scnoon 
TRUATEFS v. MUIRAFAD & MANN 
(1895), 4 B. C. R. 148.—CAN. 


bi. —— Loss through delay in 
dclivery.}—E. & Co., commission 
agents, entered into a contract with 
defts. under which they undertook to 
purchase & ship gooda “‘ on account & 
risk ’’ of deftr., & E. & Co. shipped the 
goods under a c.j.f. contract on board 
a& German ship. Owing to the out- 
break of war during transit the gooda 
did not arrive at their destination 
until long after due time. On defts.’ 
refusal to accept the gooda they were 


1875. Add. Annotation :—Consd. 
Hackett, [1929] 1 K. B. 321. 


1878. Add. Annotation :—As to (2) Refd. Weld- 
Blundell v. Stephens, 1919). K. B 520, 

1886. Add. Annotations :—Retd. Adams v. Morgan, 
papal 2 ee B. a Britannia Heplenic 

undry wt ornycroft (192 

L. J. K. B. 858. peers Saeed ee 

1941. Add. Annotation :—Refd. Christoforides v. 
Terry, [1924] A. C. 566. 

1944. Add. Annotations :—Distd. Reigate v. Union 
Manufacturing Co. (Ramsbottom), [1918] | 
K. B. 592. Consd. Warren v. Agdeshman 
(1922), 38 T. L. R. 588. Refd. Re Windsor 
Si Coal Co. (1901), Ltd. (1928), 140 L. T. 


Weddle, Beck v. 


1945, Add. Annotations :—Apld. French v. Leeston 
Shipping Co, (1921), 37 T. L. R. 453. Refd. 
Reigate v. Union Manufacturing Co. (Rams- 
bottom), [1918] 1 K. B. 592. 

1946. Add. Annolations :—As to (2) Consd. Warren 
v. Agdeshman (1922), 38 T. L. BR. 588. 
Refd. ‘Turpin v. Victoria Palace, [1918]2 K. B. 
539. Generally, Refd. Reigate v. Union 
Manufacturing Co. (Ramsbottom), [1918] 1 
K. B. 592; Re Rubel Bronze & Metal Co. & 
Vos, [1918] 1 K. B. 315; Re Windsor Steam 
Coal Co. (1901), Ltd. (1928), 140 L. T. 80. 


1947, Add. Annotation :—Refd. Warren v. Agdesh- 
man (1922), 38 T. L. R. 588. 


1947a. ——-.|—By a contract in writing deft. 
appointed pltfs. to be sole agents for the 
United Kingdom, with certain exceptions, 
for a period of three years. Pltfs. were to 
be paid a commission aot the rate of 22 per 
cent. on all goods sold throughout the United 
Kingdom, with the exceptions above referred 
to, whether the goods were sold through the 
instrumentality of pltfs. or not, & deft. 
agreed with pltfs. that he would keep them 
fully supplied with samples, & would execute 
all orders with due diligence, & would not, 
directly or indirectly, canvass orders or in 
any manner approach or solicit any of the 
customers, or potential customers, of pitfs. 
in respect of the sales of his goods. Before 
the expiry of the three years deft. broke these 
undertakings & then wrote to pltfs. cancelling 
the agreement :—Held;: as it was a necessary 
implication from the terms of the contract 
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introduce customers, the agreement was not 
void for lack of mutuality, & although the 
mere appointment of an agent on commission 
for a term of years does not carry with it the 
necessary implication that the business shall 
be carried on for that term, yet, as deft. had 
undertaken certain obligations to facilitate 
the earning of the commission & had broken 
his undertakings, he could not, by a pur- 
ported cancellation of the contract, limit his 
liability for damages to the period prior to 
such purported cancellation.—WaARREN & 
Co. v. AGDESHMAN (1922), 38 T. L. R. 588. 
1947b. -——.]— RAYMOND v. WOOTEN, No. 1705a, 
ante. 

1948. Add. Annotation :—Apld. Graves v. Cohen 
(1929), 46 T. L. R. 121. : 
1950. Add. Annotation :—As to (2) Refd. Payzu v. 

Saunders, [1919] 2 K. B. 581. 


1951a, —-—.j—-By an agrecment made between 
plitf. & a limited co., which carried on business 
in Lancashire, in consideration of pltf. sub- 
scribing for £1,000 in shares of the co., & of 
introducing to the co. certain new classes of 
goods to be manufactured by them, the co. 
appointed him their sole agent in the United 
Kingdom, India. & the Colonies for the sale 
of those goods for the term of seven years, if 
the agent should so long live, & thereafter 
until the agreement should be determined by 
six months’ notice on either side. The agent 
was to use his best endeavours to obtain 
orders for the co.’s goods at prices to be from 
time to time agreed upon, & all orders ob- 
tained by the agent were at once to be com- 
municated to the co., who upon approving 
or rejecting the same were to inform the 
agent thereof & who were to carry out such 
orders as were accepted without undue delay ; 
& the agent was not dctinitely to accept ordcrs 
for the co., but only subject to confirmation 
& acceptance by the co., such confirmation 
or acceptance not to be unreasonably with- 
held. The co. were to pay the agent a com- 
mission upon the invoiced prices of all goods 
delivered by the co., & duly paid for by the 
respective purchasers. A few months after- 
wards the co. required fresh capital, & they 
applied to pltf. to assist them in finding it, 
telling him that otherwise they would have 
to close down. PIitf. tried to do so, but failed. 


that pltfs. would not decline reasonably to 


sold :—Held: E. & Co. were entitied 
to recover damages for breach of con- 
tract.—MEREDITH rv. ABDULLA (SAHIB) 
(1918), T. L. R. 41 Mad. 1060.—IND. 


_ sn. Broker buying wheat to meet de- 
liveries. }|—Brokers were instructed by 
their principal to sell wheat for future 
delivory :—Held : when the principal 
coul not deliver the wheat he 
instructed tho brokers to buy the wheat 
hecessary to cover his contracts, which 
they did, & he must repay to them 
tha amount so expended.—CANADIAN 
GRaIn Co., LTD. v. NICAOL, [1920] 
3 W. W. RR. 127; 53 D. L. R. 375; 
13 Sask. L. R. 30.—CAN. 


80. Dealings in grain futuree—Broker 
with knowledge of illegality of transac- 
tions—Broker not entit to recover 
balance due from customer.}—TOPPER 
QRaAIN Co. v. MANTZ (Alta.), [1926] 2 
sa 712; (1926) 2 W. W. R. 140. 


ema 


PART VIII, moet ars! SUB-SECT, 2.— 


190 if. persone ° 
43 N. B. K. 


5 
vt BURGESS (1914), 


126.—CAN. 

sp. Forwarding agent acting in ac- 
cordance with ordinary didy.}—Dofts., 
forwarding agents in Durban, who 
acted as the agents of pltf. in clearing 
& forwarding goods consigned to him 
from India, on Oct. 21, received a lotter 
from a firm in India tnforming them 
that they had shipped a consignment 
of goods on behalf of pitf. The goods 
arrived on Oct. 20, & on Oct. 22 defts. 
cleared & trucked the goods to Joban- 
nesburg & sent pltf. a consignment 
note which he received on Oct. 26. 
Immediately on receipt of the note 
pitf. telegraphed to defts. instructing 
them to keep tho goods for sale in 
. Defts. on the instructions 
of plitf. had the trucks stopped & 
returned to Durban. Defts. in order 
to obtain delivery of the goods paid 
the railway charges & upon pltf.’s 
refusal to rcimburse them deciined 
to hand the goods over to pltf. :— 
Held: defts. in railing the goods 
without awaiting special! {nstructions 
had acted in accordance with their 
ordinary duty as forwarding agents, 
& in the absence of special instructions 


75 


to the contrary decfts. were justificd 
in so railing tho goods.—PATHKL wv. 
aR ty & Co., [1923] App. D. 506.— 


PART VIII. mane SUB-SECT. 2,.— 
e 


sq. Contract for delivery of grauin— 
Actual delivery mnecessary—Duly of 
broker to prove contract not illegal.jJ— 
HANSEN v. LEcHTZIER, [1925] 4 D. L. R. 
1008.—CAN, 


PART VIII. oa 3, SUB-SECT. 2.— 


. (a). 

sr. Agent asauming liability to third 
sechd A RDA hale Dy a superintendent of 
ro construction for a pth aor f 
ordered supplies on its behalf, & which 
were charged to it:—Held : as he was not 
legally Hable on the accounts bo had vo 
cause of action aginst the muni- 
clpality in respect thereof whether for 
permen or indemuity, although he 
ad paid one of tho accounta & judg- 
ment had been obtained against him 
for another.—DICKINSON v. RURAL 
MUNICIPALITY OF STONEHAGUR, (1020) 
1 W. W. R. 235; 60 D. L. R. 389; 
18 Sask. L. R,. 1.—CAN. 


Cases 1951a—2088d. ENcLisH aND Empme DicEst SUPPLEMENT. 


for the Manchester district, telling him that 
he would have to stand down so far as that 
district was concerned, in which case they 
thought that they could find the necessary 
capital, but he refused. The oo. thereupon 
being insolvent passed resolutions for volun- 
tary winding up & ceased to do business 
through pltf. & eventually sold their business. 
In an action to recover damages for breach 
of the agreement to employ pltf. as their 
agent for the seven years :—Held: the agree- 
ment was to employ pltf. as agent for the 
seven years & a term could not be implied 
to the effect that the co. could terminate the 
agency at any time by ceasing to carry on 
their business; & the circumstances coupled 
with the voluntary winding up showed a 
repudiation by the co. of the agreement, & 
they were therefore liable in damages for 
the breach.—REIGATB v. UNION MANUFAC- 
TURING Co. (RamMsBoTtTom), [1918] 1 K. B. 
ah 87 L. J. K. B. 724; 118 L. T. 479, 
A 


Annotations: Apia. Fowler rv. Commercial Timber Co., 
[1930] 2 K.B. Re Gramophone Records, Ltd. (1930), 69 
L. Jo. 201. Reta. Thomas v. Todd (1826) 2 K. B. 511; 
Livock v. Pearson (1928), 33 Com. - 188. 


1952. Add. Annotation :—Refd. Warren v. Agdesh- 
man (1922), 38 T. Iu. R. 588. 


1953. Add. Annotations :—Refd. Reigate v. Union 
ay ee ae Oo. (Ramsbottom), [1918] 1 
a Hae Pee arren v. Agdeshman (1922), 38 


1957. Add. Annotations :—Refd. Reigate v. Union 
Manufacturing Co. (Ramsbottom), [1918] 1 
K. B. 592 ; Warren v. Agdeshman (1922), 38 
T. L. R. 588. 


1961. Add. Annotation :—Refd. Taylor v. Oakes, 
Roncoroni (1922), 127 L. TT’. 267. 


1974. Add. Annotations ae to (1) Consd. Mor- 


supplies they re 








= however, obtain 
PART VIII. sash 8, SUB-SECT 3. to have inplamented the: agent's 
orders, but they preferred to distribute 
., 1959 a For ine number read | these goods ratably among all their 
1967 agents & customers, the agent in ques: 
1967 . In a five years’ tion receiving his full share. 


agreement between a gelling agent & 
& firm of merchants it was provided 
that, if at the end of the first three 
yeara the agent had not realised a 
certain turnover, the merchants should 
be cntitled to ‘terminate the agree- 
ment. The agreement further pro- 
vided that the merchants undertook 


chants conclu 
unjustiNable ter 


1978 iii. 





be euphly oods ee one hades 

oun uy exclusively from them 

ra Aes end of the three years the value whisk ‘plf. emt BY. be the sel 
he goods sold & delivered by the | of defts.’ 

seen failed to reach the stipulated | In the let 


turnover, & the merchanta terminated 
the agrcement. The value of the sales 
effected by the agent had in fact 
materially exceeded the stipulatod 
figure, but the value of the goods 
actually delivered by him fell ahort of 
it, owing to the failure of the mer- 
chants to supply him with the full 
amount of goods ordered by him. 
‘fle merchants, who were not manu- 
facturers, were "dependent on delivery 
a themselves by the manufacturers, &, 
to war conditions, they were 
themeel vce unable to obtain the full 


one year.’ 
os reoment da 


a "be 


1978 iv. —— 


utd, They had, 


action by the agent against the mer- 
ation of the agrce- 

ment :—Held: defta. wore not entitled 

to terminate the agreement.—DOoOWwLINa 

wv. METHVEN, Sons & Co., ne 

S. C. 948; 6880. L. R. 7.—S00 





an English business house, entered into 
correspondence ad 


oods in British Colum ‘a. 
r from defts. setting out 
the proposod terms of 
the words, ** this offer 
Defts. broke the agency 
the first — 


years’ contract, as bei 
all the ciroulnstan 06s.-——. 
oa Lrp., {1919} 1 W. W. R 





agreed to employ applts. as under- | W. 
brokers for the business of a co. during 


timer v. Beckett, [1920] 1 Oh. 571. Ae to (2) 
Apid. Mortimer v. Beckett, [1920] 1 Oh. 671. 


1980. Add. Annotation :—-As to (2) Consd. Martin 
v. Stout, [1925] A. C. 359. 


2008. Add. Annotation :—As to 
son v. McArthur & Huteo 
K. B. 807. 


2025. Add. Annotation :—Refd. Lloyds Bank v., 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. 


2029. Add. Annotation :—Refd. Re Gunsbourg, 
Lz p. Trustee (1920), 89 L. J. K. B. 725. 


2052. Add. Annotation :—Refd. Near East Relief 
v. King, Chasseur & Co., [1980] 2 K. B. 40. 


2056. Add. Annolation :—Refd. Booth S.S. Co. v 
thd Fleet Iron Oo. (1916), 18 Asp. M. L. C. 
451 


2082. Add. Annotation :—Dbtd. & Expld. Bentall, 
foraley & Baldry v. Vicary (1930), 47 T. L. R. 


sons, [1921] 2 


2088. Add. Annotation :—-Distd. Bentall, aa 
& Baldry v. Vicary (1930), 47 T. L. R. 


2083a. ——— Sale by principal a 
CHAMBERLAIN & WILLOWS v. KOsE (1924), 
cited 47 T. L. R. at p. 101, D. C. 

Annotation :~--Consd. Bentall, Horsloy & Baldry v. Vicary 

(1930), 47 T. L. Tt. 99. 

2083b. —-— ——-.]-—BENTALL, HORSLEY & 

BALDRY v. VICARY, No. 1813b, ante. 


2088c. -———_— ——-—.]—-LaMB (W. 'T.) & SON v. 
GorInG Brick Co., Lip. (1981), 48 T. L. R. 6 ; 
75 Sol. Jo. 698. 


2088d. Agreement for commission although trans- 
action not completed.]-——‘T'REDINNICK  v. 
pov (1921), cited 47 T. L. R. at p. 101. 


sea ary jBentall, Horsley & Baldry v. Vicary 
an 47 T. L i ny 











the subsistence of an agreoment which 
they themselves had as brokers to the 
co.; the latter agreement was for 
five years. In Aug. 1912, resps. 
wrongfully determined the agreement 
with applts. On Dec. 2, 1912, resps., 
bond fide & not as a means of limiting 
the damages, made a new agreement 
with the co., the terms of which were 
inconsistent with, & thus put an end to, 
the origina! agreement between resps. 
In Jan. 1913, 

dam 
pammates Spon arene Were lniten 0 

© amount which app wo ave 
-}—Pltf, & deta. + | earned as wunder-brokers down | to 
ee a eo .——-LACHMANDAB, 

. RAGHUMULL (2919), a n. 

46 Ind, "App. Sid; ; 2340. W 577.—- 


sufficient goods 


In an 


for damages for 


& the co. ep ute: Bee 


pee 


ment were 


be firm for | PART VIII. SECT. 4, SUB-SEOCT. 2. 


st. Liability meh tater 2 toindemnify 
ent-— Release ee 


uring 
ag of co- pal. }—The 
de Sat aie op | ne oop, cputey, tm, 
reasonable in obligation to exonerate Eaneebats 


A rR NaeS. ©. 


. 203.— | to the extent to which he would have 


been ultimately liable had the one 
co-principal not been released.— 
MALOWANY vw. PasemKO, [1919] 1 


In 1911 resps. 
ae c W. R. 658.—CAN. 
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Part 1X.—Relations between Principal and Third Parties. 


2006. Add. Annotation :—Refd. Banque Belge 


Pour L’Etranger v. Hamb 
K. B. 321. £g ambrouck, [1921] 1 


2098. Add. Annotation :—Consd. Jones v. Warin 
, & Gillow, [1925] 2 K. B. 612. so : 


2106. Add. Annotations :—Refd. Re Hodgson’s 
Trusts, Public Trustee v. Milne, [1919] 2 Oh, 
Han beee ih : ahi ene L’Etranger v. 
uck, . B. 821; Re Wait, 
[1927] 1 Ch. 606. ios 


2109. — eg laa ere to (1) Refd. Under- 
wood v. Bank of Liverpool, Same v. Barc] 
Bank, [1924] 1 K. B. 776. i 


2118. Add. Annotations :—Refd. Muller (London) 
v. Lethem, Same v. I. R. Comrs,, [1927] 1 
K. B. 780; Calico Printers’ Assocn., Ltd. v. 
Barclays Bank (1981), 145 L. T. 51. 


2120. Add. Annotation :—Consd. Rederi Akt. 
Transatlantic v. Drughorn, [1918] 1 K. B. 304. 


2125a. Action for specific performance—Effect of 
non-disclosure of princtipal.}—Pltf. procured 
C. to enter into an agreement to purchase 
land from defts. ©. never disclosed to defts. 
that he was acting as the agent of pltf. 
Subsequently C. explained to defts. that he 
was acting as agent for pitf., & at his request 
the agreement was cancelled. In an action 
for specific performance :—Held : the agree- 
ment not being one in which any personal 
qualification by C. was a material factor, the 
mere non-disclosure of the person actually 
entitled to the benefit of the contract for the 
sale of real estate did not amount to mis- 
representation.—DystHR v. RANDALL & 
Sons, [1926] Ch. 982; 95 L. J. Ch. 504; 185 
era 3; 70 Sol. Jo. 797; [1926] B. & C. R. 


b i. Goods sold—Knowledge of 
purchaser.}--M. left two hundred & 





2130a. 


2126a. ——— Sold by agent—Effect of misrepre- 


sentation as to being principal.)—G., em- 
ployed as a traveller by a firm of builders, 
owed deft £17 for goods sold. He asked 
deft. to buy timber from him, telling him 
that he had left the employment of the 
builders & had set up as a timber merchant 
on his own account, & deft. agreed to order 
timber from him on the terms that G.'s debt 
of £17 should be set off against the price. 
G. had not set up in business on his own 
account, but was employed by pitf. as an 
agent for sale on commission. Timber was 
delivered to deft. with invoices & lettors 
bearing the name, address, & description of 
pltf., which G. told deft. were his own trade 
name, address, & description. Pitf. brought 
an action in the county ct. for the price of 
the timber, & the county ct. judge found that 
deft. honestly believed that the name, 
address, & description on the invoices & 
letters were those of G., but that deft. was 
put upon inquiry by the invoices & Jetters, 
& had notice that G. was not selling as a 
principal but only as an agent for pittf., & he 
gave judgment for pltf. for the price of the 
timber :—Held : deft. had uo more than 
constructive notice that pltf. was the principal 
of G., & in the circumstances constructive 
notice was not equivalent to actual notice ; 
deft. had made no contract with plitf., & was 
entitled to judgment.—Greer v. Downs 
Supexy Co., (192712 K. B. 28; 96 L. J. K. B. 
584; 1387 L. T. 174, C. A. 


Sub-underwriting agreement.]— 
Pitf., at the suggestion of M., who was a 
director of E. co. in Nov. 1927, was minded 
to underwrite shares in deft. co. about to be 
offered for public subscription. It had not 








PART IX. SECT. 2, SUB-SECT, 1. property, is, after deduction therefrom } struction & due delivery thoreof. The 
of the agent’s commission & ex enses, | ‘‘ build contract’ & the ‘ vessel 
money held by him in a fiduciary { contract '’ each expressly stated that 


the agent | a copy of the other was attached to & 


capacity, & if it is mjxed b 
fifty cattle with B.,a cattledealer. Heo with hie is general | made a part of it. By the “ building 


own money in 


gave B. written authority tosell als banking account & he becomes bkpt., | contract” doft. covonantod to build 


eight, & B. was to graze the rest. 
M.’s ent, showing the 


oral ppenap day J t B.’srequestC. made C 

pomaue for the purchase price payabie ° 
him. C. bought in good faith & 

for value. M. repu 

sued to vindicate the cattle sold with- 2120 viii. 





oO act as 6 
written authorit alleging further as 3797 11923] WW oat 
N 


sold one hundred cattle toC., purporting a pede Mi ospuae veers if it is | the vessels according to the torme of 


& ARNOLD, | the ‘* vessel contract,” & this contract 
4 | was expressed to be made with pitt. 

——~ | as well as with A., & deft. also con- 

firmed provisions of the ‘ vessel 


contract ’’ for payment of the instal- 


J., 


appointed A. his agent to receive 


as agent of payments. Upon the signing of the 


out authority :—Held: the written | pltf., advanced sums to deft. in con- | gontracts a first payment made by 


authority & the request for personal | sideration of deft.’s going to work on 

payment should have put the pur- | a sugar estate, on behalf of K., who ee a pte iat Renae: ° yon 
obaser upon ifnquiry.-MULLER v. | supplied money for the advance, to proceeded with the construction of the 
oes (1923), 44 N. L. HK. 69.— | wham J. had to account, & to whom vessels, Upon pitf.’s failure to make 
. AF. J. stated that he had accounted. Deft. | the next deposit as provided for in the 


2105 i, ---— 





cre an | Stated that J. had recruited him to | « yeasel * contract, deft. gave notice 


e -}-Wh 
agent is entrusted by his principal with | work for some person whose name was ting the contract. Pitf. hav 
money to buy goods, the money will | 20¢ given. Deft. conteuded in an ee ErcHent ation "tor repayment by 
be considered trust funds in his hands | #ction for refund of the advance that | deft. of money paid on account of the 
& the principal has the same interest, | pltf, could not sue without cession of | vegaels, fess such expenses as deft. had 


in the goods when bought as he had in | action from K. :—Held: : 
the funds producing them. If the | tight of action against deft.—GapDiLELa : 
goods vo bought are mixed with those g. Mounrsoy, [1921] E. D, L. 151.— Ca A 


of the agent, the principal has an . AF. 


pitf. had # | inourred ny virtue of the contract :;— 

. had no right of action. 
VAN HEMELRYOK o. NEW WESTMINSTER 
CONSTRUCTION & HEINGINEKRING Co., 


equitable titie to a quantity to be : money paid under con- | VAN HEMELRYCK v, NORTHERN CON- 
taken from the mass, equivalent to the bract. partir a “desiring £ reg have “ten BTRUCTION CO,, VAN HEMELRYCK J, 


money advanced which has been used | vegsels constructed in Canada, entered | Pacific Construction Co. (19% 
in the purchase._e CLARK (R. P.) | into o preliminary agreoment with A., | B. 


0), 29 
G. R. 30: 55 D. L. R. 689.—CAN. 


& Co, oro pacar hf ei Ltp., (1931) 3 | whereby A.. was to enter into contracta 


W. W. R. 7 


three builders for the con- PART IX. SECT. 3, SUB-SECT. 1.—B. 


with 
21086 i. Agent holding Liga ch ’s | struction of the vessels, called ** bufid- 2134 i. General rule.}—-BOLUS & eat 
& 


funds— Money paid tnlo agent 
acgcount— A 


ankiny | ing contracts,” & at the same time into | Lip. v. INGLis BROTHERS, LTv., [1924] 


in fiductary character.) | contracts with pitf., called the “ vessel | N. Z%. L. KR. 164.—N.Z. 
~—Money received by a commission | oontracts '’ providing for the payment 2135 fi. ——,}—Deft., owner of a 
agent m sales of his customers’ / for vessels, the nature of their con- } theatre, entered {nto a contract with 
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W., an advertising manager, under 
which W. was to conduct an advertising 
campaign relative to the theatre. The 
campaign was to 
contest for 
selling tickets of admission to the 
theatre. 
of a prize-winner’s rightr :—J7eld > the 
agont’s promises to the contestants 
were the promises of deft. as principal, 


Cases 21380a—2147a. ENGLISH AND Emprre Dicust SupPPLEMENT. 


then been started, but its object was to acquire 
& carry on as going concerns eight greyhound 
racecourses. An underwriting agreement was 
entered into by trustees for deft. co. & B. co. 
& a draft prospectus was prepared therein 
referred to. On the following day M. & O. 
offered to sub-underwrite 12,000 shares, & 
sent a cheque for £600 to B. co., which was 
accepted by them on Dec. 8. On Dec. 12, 
the co. was incorporated, the underwriting 
agreement ratified, & a similar prospectus 
signed by the directors, which. on Dec. 19, 
was issued to the public. The response not 
being sufficient, the balance of shares was 
issued to the underwriters or sub-under- 
writers. One of such allotments was for 
8,160 to M. & O. as sub-underwriters. A 
number of sub-underwriters had repudiated 
their agreements on Dec. 16, but. this was not 
known to the directors when they went to 
allotment on Dec. 17. Subsequently these 
8,160 were renounced in favour of pltf. The 
consequence of the fuilure of some of the 
underwriting agreements was that two of 
the racecourses, representing about two- 
fifths of the estimated profits, could not be 
acquired. In these circumstances, this action 
was brought for rescission on the ground of 
material misrepresentations in the prospectius. 
Defts. denied these, & claimed for the balance 
due. They submitted that, the contract 
having been made with agents for an undis- 
closed principal, he could not recover :— 
Held: pltf. could not establish his case on the 
basis of principal & agent, as in such a case 
as this an undisclosed principal could not be 
substituted for the persons contracting ; all 
the rights of the agents under the contract 
with the co. did not pass to pltf. by virtue 
of the agents’ renunciation & nomination of 
plitf., & though there was a contract between 
pitf. & the co. it was not a contract based on 
the prospectus.—COLLINS v. ASSOCIATED 
GREYHOUNDS RACECOURSES, Lrp., [1930] 
1Ch.1; 99 L. J. Ch. 52; 141 L. T. 629; 45 
T. L. R. 519. 


2139a. Agent acting in his own interest.|—Whcre 


an agent, in contracting on behalf of his 
principal, has acted within the terms of a 
written authority given to him by the 
principal, but the existence of which was not 
known to the other party to the contract, the 
principal cannot, if the other party has acted 
bond fide, repudiate liability on the contract 
on the ground that the agent, in making it, 
ucted in his own interests, & not in those of 
his principal. Hamsro v. BURNAND, [1904] 
2K. B.10; 73 L. J. K. B. 669; 90 L. T. 
803; 52 W. R. 583; 20 T. L. R. 898; 48 
Sol. Jo. 8369; 9 Com. Cas. 251, ©. A.; revsg., 
[1903] 2 K. B. 399. 


take the form of a 
rizes to be offered for 


Pitf. was assignee for value 


Anno 


2147a. 


seal. )]— Defts. made an agreement. with 
B. for conditional sale to him of erigl o commission on sales made, should he 
quantity of land, the intention of the 

partics being for Its subdivision & 
sale for fruit-farming purposes. All 
surveys & sales were 
by defts., a minimum price 
in selling was stipulated, & the pee 
ceeds of salen were to be paid into a 
-, & title to be 


to be approved 


tations :—Oonsd. Willis, Faber v. Joyce (1911), 104. 
L. T. 576; Underwood v. Bank of Liverpool & Martins, 

Distd. Reckitt v. Barnett, Pembroke & Slater, [1929] A. C. 
176. Befd. British Marine Mutual -Insce. Assocn. v. 
Draffen, Road & Morgan (1903), 47 Sol. Jo. 672; Ruben 
v. Great Fingal! Consolidated, [1904] 2 K. B. 712; Mal- 
colm, Brunker v. Waterhouse (1908), 24 T. L. R. 854; 
Lloyd v. Grace, Smith, [1912] A. C. 716; Lloyds Bank 
a per aa Rank of India, Australia & China, [1929] 1 

e s 4 e 


2139b. Account stated & signed by agent.}—In 


Mar. 1918, a tank steamer was damaged by 
fire & her repairs were entrusted to a firm of 
ship repairers at A. The steamer was 
insured. The owners sent out an agent 
from L. to expedite the repairs & authorised 
him to sign the repair account with the 
Lloyds’ surveyor as ‘‘ approved subject to 
adjustment & conditions of insuranccs.”’ 
In Jan. 1919, the repairers delivered to the 
owners an account of the repairs signed by 
the owners’ agent & by Lloyds’ surveyor in 
the above form after a detailed examination 
of the account. The owners: paid part of 
the amount due on this account but declined 
to pay the balance on the ground that the 
charges were excessive. The repairers sued 
the owners for the balance of amount due 
for work & labour done by pltfs. & materials 
supplied at the request of defts., &, in the 
alternative, claimed the balance as being 
the amount found due from defts. to pltfs. 
on accounts stated between them & con- 
tained in an account signed by defts. by their 
agent, less the sums since paid by defts. in 
respect thereof. Defts. denied that the 
agent was authorised to agree the amounts 
-due from defts. to pltfs., or that he in fact 
purported to agree such amount, or that the 
account constituted an account stated :— 
Held: the signature of defts.’ agent was an 
agreement by him, with their authority, that 
the amount charged for the repairs was cor- 
rect, &, there being no ground for re-opening 
the account, pltfs. were entitled to judgment. 
—-CAMILLO TANK S8.S. Co., Lrp. v. ALEX- 
ANDRIA ENGINEERING WORKS (1921), 38 
T. L. R. 134, A. L. 

J—A member of the Stock 
Exchange was indebted to defts. He became 
a defaulter on the Stock Exchange, & the 
liquidation of his affairs was undertaken 
by pitf. as official assignee. Jor the purposes 
of the liquidation he was authorised by pltf. 
to sell, & accordingly sold, certain shares 
standing in his name to defts., who were not 
members of the Stock Hxchange, but who 
knew his position & that of pltf. as official 
assignee. Pitf. having sued defts. for the 
price of the shares :—-Held: the action was 
maintainable, & defts. were not entitled to 
a set-off in respect of their debt.—RIcHARD- 
SON v. STORMONT, Topp & Co., [1900] 1 











vision thereof. B. was to receive 
not succeed in carrying out the agres- 
ment. B. made an approved agree- 
ment with pltf. for sale of a lot to be 
selected by pltf. who sought to recover 
from defts. the amount of payments 
made by him :—Held: tho fact that 
pltf.’s agreement was with B., in B.’s 
own name & under seal, did not 


er acre 


& deft. was liable as principal.— Roas 
v. KOBOLD, [1924] 1 D. L. R. 750; 
Ne W. R. 428; 34 Man. L. R. 111.— 


ab. Contract in agent’s name—Under 


retained by defts. until the full pur- 
chase price of the sale to B. was realised. 
On oertain amounts of sales being 
made, defts. reed to do certain 
clearing, irrigating & tree-planting, 
B. acting as their agent in the super- 
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prevent recovery from deftr. as for 
money had & received.—HiITcHCcOck 
v. COLUMBIA VALLEY LAND Co., LTr., 
{1919) 2 W. W. R. 969: 48 DL. R. 
737.~—CAN. 


a 


Q.B. 701; 69 L. J. Q. B. 869; 82 L. T. 316; 
48 W. R. 451 ; 16 T. L. R. 204 ; 5 Com. Cas. 
134, C. A. ~ 
Annotations :—Apld. Lomas v. Graves, [1904] 2 K. B. 557- 
Refd. Re Halstead, Ex p. Richardson, {1917] 1 K. B. 695- 
2168. Add. Annotation :—Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 


2172. Add. Annotations :—Refd. Norbury Natzio 
v. Griffiths, [1918] 2 K. B. 869; Rodriguez 
v. Speyer, [1919] A. ©. 59; Bennett v. White- 
head, [1926] 2 K. B. 380; Pirie v. Richard- 
son (1926), 70 Sol. Jo. 1023; R. M. K. R. M. 
(Firm of v. M. R. M. 


A.C. 761. 
2177. Add. page ri :—Refd. R. M. K. R. M. 
(Firm of) v. M. R. M. V. L. (Firm of), 


R. M. K. R. M. Somasundaram Chetty v. 
M. R. M. V. - Be aaa Chetty (1926), 
95 L. J. P. C. 


2183. Add. ee :—Refd. Bennett v. White- 
head, ee B. te R. M. K. R. M. 
(Firm of) v. M. R. M. V. L. (Firm of), [1926] 
A. C. 761. 


2184. Add. Annotation :—Refd. R. M. K. R. M. 
(Firm of) v. M. R. M. V. L. (Firm of), R. M. 
K. R. M. Somasundaram Ohetty v. M. R. M. 
Me a aaa Chetty (1926), 95 L. J. 
1 


2188. Add. Annotation :—As to (3) Refd. Bennett 
v. Whitehead, [1926] 2 K. B. 380. 


2198. Add. Annotation :—Consd. Bennett v. White- 
head, [1926] 2 K. B. 380. 


2194. Add. Annotation :—Refd. R. M. K. R. M. 
Pea aere v. M. R. M. V. L. (Firm of), [1926] 
A.C. 761. 


2195. Add. Annotations :--Apld. Parr v. Snell, 

[1923] 1 K. B.1; RK. M. K. R. M. ar of) 

cv. M. R. M. V. Ti (Firm of), [1926] A. C. 761. 

Refa. Goldrei, Foucard v. Sinclair & Russian 

Chamber of Commerce in London, [1918] 1 

K. B. 180; Moore v. Flanagan, [1920] 1 

K. B. 919; Clarkson v. Davies, [1923] A. C. 

100: Duffner v. Bowyer (1924), 40 T. L. KR. 

700; The Koursk, [1924] P 140; Pirie »v. 
Richardson (1926), 70 Sol. Jo. 1023. 


2197. Add. Annotations :-—Folid. Moore v. Flana- 


2194 vi. 
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2172 ii. ——.} -GLADUE v. WALCH, 


.}—Engineers brought 
an action against shipowners 
payment of the balance of the contract 


Vol. I.—Agency. Cases 2147a—2246. 


an & Wife, [1920] 1 K. B. 919. Aplid. 

ndon General Omnibus Co. v. Pope (1922), 
38 T. L. R. 270. Refd. Duffner v. Bowycr 
(1924), 40 T. L. BR. 700; Debenham v. 
Perkins (1925), 183 L. T. 252s Bennett ». 
Whitehead, [1926] 2 K. B. 380; R.M.K. R.M. 
(Firm of) v. M. R..M. V. L. (Firm ells 
R. M. K. R. M. Somasundaram Chetty » 
M. R. M. V. L. Supramanian Chetty (1826), 
95 L. J. P. C. 197. 


2198. Add. Annotation :—As to (1) Distd. Deben- 
ham »v. Perkins (1925), 183 L. T. 252. 


V. L. (Firm of), [1926}/| 2199. Add. Annotations :—As to (1) Refd. Moore 


v. Flanagan & Wife, [1920] 1 K. B. 919; 
Parr v. Snell, [1923] 1 K. B. 1; Pirie »v. 
Richardson, [1927] 1 K. B. 448. 

2201. After this case insert ‘‘ Res judicata 


generally, see Esroppsr, Vol. XXI., pp. 159 
et seq., 198 ect seq.” 


2205a. Acceptance of payment from principal 
—After receiving order against agent.|—Resp. 
was employed by the debtor, who was acting 
for a co., but who was himself personally 
liable on the contract. While the contract 
was running, a recciving order was mado 
against the debtor, but he was not adjudi- 
cated bkpt., the recciving order being dis- 
charged & an order being made approving a 
composition of 20s. in the pound. After the 
breach of contract by the debtor resp. took 
the salary offered to him by the co., & a 
proof put in by resp. for damages for tha 
breach was rejected by the trustee of the 
composition on the ground that resp. had 
elected to look to the co. for the fulfilment of 
the contract :—Held: resp. had not, by his 
conduct, finally elected in law to look to the 
co. for the fulfilment of the contract, & the 
proof ought to be allowed.— Ez p. Pirr (1923), 
40 'T. L. R. 5, C. A. 

2233. Add. Annotation :—Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

2245. Add. Annotations :—As to (2) Refd. Janvier 
v. Sweeney, [1919] 2 K. B. 816; Pratt v. 
British Medical Assocn., [1919] 1K. B. 244. 
Generally, Reid. Kreditbank Cassel G.m.s.H. 
v. Bebenkers, Cheeth 1 K. B. 826; Reckitt v. 





certain lands, gave an option to pur- 
chase to one M., one of the terms 
of the sale being that he should 


for 


No. 2510 xiv., 4¥., pos .—CAN. 
PART IX. saad aes 2.— 





q }-P., acting as agent, 
purchased food for M.’s poultry farm 
from pitf. with whom he had a running 
account upon which from time to time 
he made payments. Pitf. brought 
action against P. for the balance of the 
account, but before entering judgment 
obtained an order adding M. as a 
arty deft.:—Held: the agent not 
having been sued on to judgment, pltf. 
may pursue prince pet. 
COUVER MILLING ° & GRAIN Co. 
PERKINS & MCLEOD (1930), 42 B.C. R. 


sa PR baa 

——,J—M., without dis- 
signe the fact that he was etary 
agent for the Crown, purchase ay 
from A., & was sued for a balance of 
the purchase oe ay! the trial era 


fac A., but he 
evestliolesa: roceeded with the case 
& recovered judgment against M.: 
Held: A., having slocted to proceed 
to judgment deers M., could not 
afterwards sue Crown.—DEs- 
ROWERS v. R. Corer 18 Exch. C. Rh. 
461.—CAN. 


—— ee 


pice of two boilers for a steamship. 
‘he shipowners denied liability, & 
also brought a counter-action for 
damages in respect of breach of con- 
tract. The actions were conjoined & 
a proof was led, in the course of which 
it transpired that the shipowners were 
not the registered owners of the steam- 
ship, as had up to that time been 
assumed, but merely acted as manager« 
for a co. which owned her. Both 
parties ee on amended = their 
records shipowners averring in 
both aatiena ‘that they had contracted, 
& were lit igating, Pe agents for the 
limited co. ; he engineers 
defenders in the counter-sction, pload- 
ing *“‘no title to sue’’:—Held: by 
rosecuting their own action i 
ecree, the engineers had elected to 
her defts. as their debtors in the 
tract.—CRAIG & Co. v. cea 
(192318. C. 472.—SCOT. 


PART IX. iad re abate 2.— 
2206 i. Election to sue one diacharges 


other.}—MURRAY tv. DELTA COPPER 
Co., Lrv., [1925] 4 D. L. R. 1061.— 
CAN. 

2206 ii. - -—.}- Deft. co., owner of 


79 


immediately have the lunds ploughed. 
Deft. H., who was president of deft. 
co., got in touch with pltf. with reference 
to the ploughing, & after they had 
taken a view of the land with M. pltf. 
ofttered into an agreement with H,. 
to plough the land for $9 per acre. 
Pitf. proceeded with the work & 
reccived money from M. on account of 
the ploughing, although he knew 
nothing as to M. baving an option ie 
purchase. While the work was in 
progress M. threw up the option. Pltf, 
continued his work to completion. 
Pitf. recovered judginent against the 
co. & H. for the balance due :-— Held: 

the judgmont against H. should stand, 
but. it should be dismissed as against the 
CO.— DENNIS Vv. oan "ENDENT LANDER, 
Lip. (1930), 43 B. C. It. 65.—CAN. 


PART IX. SECT. 8, SUB-SECT. 4.—A. 


2245 v. ---Resp. had taken 
fire insurance policies Pa oe sre * 
amongst which were applt. co. 

F. Co., both nepraienie by D. as vie 
agent. The property insured having 
been destroyed by fire, resp. received 
from the adjuster a memorandum 
showing him entitled to $2,864.45 
as against the F. Co., & to $1,841.45 





ry nbd Pembroke & Slater, [1928] 2K. B. 


2246. Add. Annotations: —Consd. Janvier v. 
Sweeney (1919), 35 T. I. R. 226; Rand v. 
Craig, [1919] 1 Oh. 1; Mintz wv. Silverton 
(1920), 36 T. L. R. 899; Kreditbank Cassel 
G.m.B.H. v. Schenkers, [1927] 1 K. B. 826. 
Refd. Pratt v. British Medical Assocn., [1919] 
1 K.B. 244; Percy v. Glasgow Oorpn., [1922] 
2 A. ©. 299 ; Underwood r. Bank of Jiver- 
pool, Same v. Barclays Bank, [1924] 1 K. B. 

ov. 

i258. Add. Annotation :—Refd. Collins v. Hopkins, 
[1923] 2 K. B. 617. 

867. Add. Annotation :—Refd. Re Jubilee Cotton 
Mills, [1923] 1 Ch. 1. 

2368. Add. Annotations :—Consd. Rand v. Craig, 
[1919] 1 Ch. 1; Kreditbank Cassel G.m.B.H. 
v. Schenkers, [1027] 1 K. B. 826. 

w2iaa. Liability for fraudulent preference by 
agent.|—-If a principal leaves the control of 
his business in the hands of an agent so that 
the agent is employed to determine which of 
the creditors of the principal shall be paid, 
when they shall be paid, & why they shall be 
paid, a payment made by such an agent 
with an intention to prefer a creditor of his 
principal is, in the event of the bkpcy. of the 
principal, a fraudulent preference by the 
principal within 1914 Act, s, 44. It makes 
no difference that the agent had not authority 
to sign the cheques he drew & presented to 
his principal, nor that the principal when 
signing them had no intention to prefer any 





* $2,861.60, as against applt. co., 
sander two policies. Later on, the 
*, Co., sent to D. their cheque payeote 
0 het & D. appropriated ts pro- 
eeds by forging t 

‘he latter, pressing for a settle- 


of grain to defts., & signed the bills of 
lading, on which his name appeared 
as shipper & defts.’ name as con- 
signees. The documents were signed 
e g teriege of reap. perey in blank, certain 

a eing left to be filled in by Z. Z. used 


ENGLISH AND Empire Dicest SupPLEMENT. 


creditor, but honestly believed the payments 
so made to be proper & in the ordinary course 
of business. 

A firm of builders, having contracted to 
erect houses at S., employed T. as their 
salaried agent to control & saareteey Ma 
purchase of & payment for building ma ; 
& generally to supervise & advise the firm 
on financial matters in relation to the con- 
tract. The partners had no knowledge as 
to the terms upon which the materials sup- 

lied had in fact been purchased, nor were 

ey aware of any of the circumstances 
relating to any payments they in fact made. 
They signed cheques drawn by the agent as. 
& when he prepared & presented them, but 
the agent had no right to make any payment 
except by cheques signed by his principals. 
The partners having become bkpts., it ap- 
peared in the bkpey. hat that less 
than three months before the date of the 
receiving order, T., intending to prefer S. & 
Co., creditors of his principals & then well 
aware of his | Ae dened insolvency, pre- 
sented to F., the managing partner, two 
cheques which T. had drawn & which F. 
signed without inquiry in the honest belief 
that T. intended thereby to make proper 
payments but which were in fact intended & 
devoted by T., one to the extent of £100 in 
payment of a debt due by his principals 
under a contract other than the S. contract, 
& the other to the extent of £647 in payment 
of goods delivered by S. & Co. on credit 
terms not then expired :—Held: the partners 





saying that he knew nothing of the 
transaction. Plitf. then sued the co. 
to recover the money paid to the 
agent :—Held: pitf. was entitled to 
articulars pon bad ear rk ©. DOMINION 

OTOR OCo., [1929] 1 D. L. R. 864; 1 
W. W. R. 404; 38 Man. L. R, 56.— 


sent, accepted as an accommodation 
>.’s personal cheque for the amount of 
‘is claim against the F. Co. On the 
{ternoon of the same day, VD. informed 
=P that the cheque of the F. Co. had 
wrived. At that time, D. had also 
xoived from applt. co. two drafts, 
myable to the order of resp. D. 
btained resp.’s indorsement on the 
arger one of the drafts on the repre- 
sntation that it was the cheque of the 
*, Co., which he would use to reim- 
urge himself for his personal choque, 
. algo secured resp.’s signature on the 
ther draft on the representation that 
, was a receipt, the execution of which 
vas @ formality required by the F. Co. 
). indorsed both drafta deposited 
hem to his own oredit, they 
vere later paid & charged to apply 
‘0.’8 account by the bank. . 
ving sued applt. co. :—Held: in 
ihe fraud practised upon resp., D. 
as acting within the soope of his 
ency 80 as to make his fraud that 
f his prinoipals, applt. co.; & the 
4dorsements on the drafts of applt. 
©, were not bin on resp. 
ihe = circumstances in which they 
vere given.—-NaTIONAL UNION FIRE 
NSURANCE OO. OF PITTSBURG ov. 
TARTIN, [1024] 3 D. L. R. 1012; 
: C. KR. 348 ; aNo-. [1983] 4 D. L. R. 
. W. 897 ; 


4:3 W 19 Alta. L. R. 
86 | : affg.. (1923] 3 D. L. R. 220.— 
‘ ° 


2245 vi. -}~PoOPRE v. Picrou 
‘TEAMBOAT Co. (1865), 6 N. S. RR. (2 
a.) 18.—CAN. 

2245 vii. -——.]-—-PARTAB NARAIN °¢. 
‘UTE Mints (1927), I. L. R. 50 All. 


9246 ii. J—Pltf., believin 
to be agent of defts., arranged wit 
‘im for the shipment of two carloads 











the documents for his own purposes, 
borrowed money upon them froin the 
bank, signed his own name to them, 
crossed out defts.’ name as con- 
signees & substituted that of the bank. 
Defts., being notified of shipment 
paid the bank, procured the bills of 
ading, disposed of the grain & settled 
with Z. for the proceeds :—Held : 
defts. were liable to plitf. for conversion 
for the value of the grain.—LENO v. 
SIMPSON-HEPWORTH Co., LTD., j19191 
aa W. R. 121 ° 45 D, L. R. 85.— 





2246 ili. ——— -}—-A prinoipal is 
lable for the fraud of his agent acting 
within the scope of his authority, 
whether the fraud is committed for the 
benefit of the principal or for the 
benefit of the agent.—DINABANDHU 
SaHa vw. ABDUL LaTiF Motus (1912), 
I. lL. R. 60 Cale. 258,—IND. 


2246 iv. .J}—Pltf., after ne- 
gotiations with a sales agent of deft. 
co., signed at the co.’s office a contract 
form for the purchase of a motor-car 
& paid to the agent the purchase price 
in full. The receipt herefore, ex- 
vied be tne for ; held ‘ita me 

y the agent perso a ) 
contract form con ed the words 
“Not binding until accepted by 
management,” & the space for the 
oroag ee signature was not filled in. 
Pltf. did not want immediate delivery 
of the car, & the agent wrote on the 
form, ** The ment to be held until 
car wanted.”” In purported com- 
plianoe with said offer to purchase, the 
agent delivered to pitf. a car belonging 
to the agent subject to a lien under 
wnicn it — etter werae heger & sold. 

e agent had meanwhile disanpeared 
with pltf.’8 money, & the co. refused 
plitf,’s demand for a car, the manager 


80 








CAN 


2253 iv. Ts: -}~—Pltfs., who F 
resided in England, were the owners of 
a sub-division in Calgary & were repre- 
sented there by agents. lL. ob ed 
from tbe agents a listing of parcels of 
lote & authority to obtain purchasers, 
L. induced deft. to purchase lote for 
$3,400 under an agreement mado by 
a fictitious person as vendor, which L, 
delivered to deft. & received from him 
$1,500 as the cash payment. L. 
brought in to Dias: agents an ee- 
ment for sale of the lots to a fictitious 
person for $3,000 of which $1,000 was 
payable in cash, which sum only be 

aid in. He also subsequently col- 

ected from deft., but never paid in, 
the deferred ie Aare under deft,’r 

reement. Pitis, had no knowledge 
of L.’s fraud until after all the money 
had been paid to bim :—-Helg: pltfa, 
were liable for the additional $5600 
of cash payment fraudulently con- 
tracted for & received by L.--DENTON 
v, GOODMAN, [1922] 1 W. W. R. 117; 
62 Dp. L. R. 659.—CAN. 





2258 v. Agent added aa co- 
defendani.)}—The agent of plitf., the 
vendor, made false represontations 
without the knowledge of bis nriucipal 
in order to induce deft. to prrphase 
property belonging to pltf. Deft., 
on discovering that the representations 
were false, refused to complete the 
transaction &. on being sued by pitf. 
for guch non-performance, brought a 
counterclaim for rescission & damage, 
& joined the agent as co-defendant :— 
Held: the agent was rightly made co- 
defendant.— ROTHWELL v. ATTWOOD 
[1923] 4 D. L, R. 734; reved., (1924) 
1). . R. 43.—OCAN. 





as principals were bound By the acts of their. 


agent T. when he, acting within the scope of 
his employment & as their agent, made the 
payments in question, & the act of the agent in 

g the payments with knowledge of the 
principals’ insolvency & with a view of giving 
a preference must be treated as the act of the 
principals.— He DRABBLE Bros., [1930] 2 
Oh. 211; 99 L. J. Ch. 845; 148 L. T. 387; 
74 Sol. Jo. 464, C. A. 


2280. Add. Annotations :—Distd. Dyster v. Ran- 
dall, [1926] Ch. 982. Refd. Said v. Butt, 
[1920] 3 K. B. 497. 


2282. Add. Annotations :—Refd. Janvier v. 
Sweeney, [1919] 2 K. B. 816; Pratt v. 
British Medical Assocn., [1919] 1 K. B. 244; 
Kreditbank Cassel G.M.B.H. v. Schenkers, 
{1927} 1 K. B. 826. 


2284. Add. Annotations :—Consd. Janvier v. 
Sweeney Seta 85 T. L. R. 226; Rand v. 
Craig, [1919] Ch. 1; Mintz v. Silverton 
(1920), 36 T. L. R. 399; Kreditbank Cassel 
G.M.B.H. v. Schenkersa, [1927] 1 K. B. 826; 
Britt v. Galmoye & Nevill (1928), 44 T. L. R. 
294; Reckitt v. Barnett. Pembroke & Slater, 
[1928] 2 K. B. 244. Distd. Slingsby v. Dis- 
trict Bank, Ltd. (1931), 47 T. L. BR. 587. 
Refd. Pratt v. British Medical Assocn., 
{[1919] 1 K. B. 244; Percy v. Glasgow 
Corpn., [1922] 2 A. C. 299; Underwood 
v. Bank of Liverpool Same ». Barclays 
Bank, [1924] 1 K. B. 775; Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. 


2286. Add. Annotations :—Consd. Rand v. Craig, 
[1919] 1 Ch. 1; Performing Right Soc. v. 
Mitchell & Booker, [1924] 1 K. B. 762. 
Refd. Janvier v. Sweeney (1919), 35 T. L. It. 
226; Soanes v. L. & S. W. Ry. (1919), 88 
L. J. K. B. 524. 

2287. Add. Annotation :—Refd. The Sylvan Arrow, 
[1923] P. 220. 


2287a. Forgery.}—One C., a solr. to pltfs., 
who were trustees, filled in a cheque “ Pay 





PART IX. SECT. 4, SUB-SEOT. 1.—-A. ; their own name “as trustecs.’’ One 2317 fi o. 
Negligence of of these persons, the local manager of | knocked down & killed by a motor car 


2282 vii. —— 
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J. P. & Oo. or order”? & obtained the 
trustees’ signatures to it. The amount 
of the cheque was to be used by J. P. & Co., 
who were stockbrokers, in the purchase of 
War Loan on behalf of the trust estate. (., 
after the cheque was signed, inserted the 
words ‘‘ per C. & P.,’”’ the name of his firm, 
between the name ‘“‘ J. P. & Co.” & the words 
‘or order.’”’ The trustees had no know- 
ledge of the alteration. C. then indorsed 
the cheque “C. & P.’’ & paid it into the 
account of a co. to which he was indebted. 
The cheque was cleared & debited to pltfs.’ 
account at the deft. bank. In an action by 
pltfis. against the bank for wrongly oes 
pltfs. :—Held: since the alteration amounte 
to forgery it could not possibly be within 
either the actual or ostensible authority of 
an agent, & therefore the principle of Lloyd 
v. Grace, Smith & Co., [1912] A. C. 716, was 
not applicable.—SLINGSBY v. DisTRICT BANK, 
Lrp., [1981] 2 K. B. 588; 100 L. J. K. B. 665; 
affd., 48 T. L. R. 114, 0. A. 

2292. Add. Annotations :—Consd. Janvier v. 

Sweeney (1919), 35 T. L. R. 226; Rand v. 

_ Craig, [1919] 1 Ch. 1; Kreditbank Cassel 
G.m.B.H. v. Schenkers, [1927] 1 K. B. 826. 
Refd. Pratt v. British Medical Assocn., [1919] 
1K. B. 244; Mintz v. Silverton (1920), 36 
T. L. R. 899; Percy v. Glasgow Corpn., 
[1922] 2 A. C. 299; Underwood v. Bank of 
Liverpool, Same v. Barclays Bank, [1924] 1 
K. B. 775. 

2294. Add. Annotation :—Refd. Bonham v. May- 
cock (1928), 138 L. T. 736. 

2295. Add. Annotation :—Refd. Admiralty Comrs. 
v. National Provincial & Union Bank of 
England (1922), 127 L. T. 452. 

2809. Add. Annotation :—As to (1) Refd. London 
Joint Stock Bank v. Macmillan & Arthur, 
[1918] A. O. 777. 

2317. Add. Annotations :—Apld. Pratt v. Patrick, 
[1924] 1K. B. 488. Consd. Parker v. Miller 
(1926), 42 T. L. R. 408; Brooke v. Bool, [1928] 
2 K. B. 578. 








-J—A man was 


agent's employee.}—An agent is not deft. co., had an individual private | owned by deft. whilst it was beings 


personally responsible for damage 
done by the negligence of those | Money. Having 


client, pltf,, far whom he had invested | driven by his son. ‘The car was kep 
$5,000 of lItt.’.2 | in a garage on deft.’s property which 


employed by him in the service of his | Money on hand he invested it by | adjoined the son’s home. Deft. was 


principal, but the principal or those 


buying a part interest in the assign- | not licensed to drive & had never been 


_. | ment of agreement for sale, & a | seen driving the car, which on many 
OO ee Oy Oe Coneom T1908) 85 deolaration of trust. was made by the | occasions was driven by the son, who 
D. L. R. : 


653.—-CAN 
2282 viii. 
to provide teams & men to oart goods 








for pltf., & in performing such con- ore paella A 


truateas in pitf.’s favour to the extent | worked with his father. ‘The accident 
~ Deft a of $5,000 & interest. The investment | took place whilst the car was proceed- 
. Gil. AFTES turned out badly & pitf. sued deft. co. | ing in the direction of the homes of 
is money :—Held: | deft. & his son :—Held: the evidence 


to recover.—Mc- | was not sufficient to establish as 


tract caused damage to certain roads. | CrinpLE v. LONDON ScoTrisH CANA- | between deft. & his son the relationship 


a county council took proceedings 


for recovery of the expenses incurred 
by the council by reason of the | CAN. 


» | DIAN INVESTMENT SyYNDIcaTsR, [1922 of principal & 
obtained judgment against pitt. | 3 Ww. W. R.977; 70 D. L. R. rst INFIEL 


agent.—GOLDMAN 0. 
BARNFIELD (1927), 27 3S. IR. N.S. W. 
405; 44 N.S. W. W. N. 147.—AUS. 
2317 fi d. ——— ——.}—Pltf. collided 


damage caused by the extraordinary | paRT IX. SECT. 4, SUB-SECT. 1.—0©. | with deft.’s motor car, which was driven 


traffic carried on by deft. On a claim 
by pltf. to be indemnified by deft. for 2317 iia. -—— 





aia by J., a son of deft., & sustained serious 
Ae. cooler Jyaries In answers to interrogatories 


Pan ‘. y . inj ; 
the amount of the judgment :—Held: | bicycle, the property of oe which dott, imitted that she was the 


deft. was sins *s agent to do the carting, | was ridden by 
& the lia € 

rested on pitt pee v. HaGAaNn, [1921] Penere! p 

N. Z. L. R. 220.—N.Z. fcycle fo 


deft.’s brother 


R.» 
’ registered owner of the motor car; 
Tt Bosee ae eet polis De imion ts See ther had that her son OC. & her daughter H. were 


r himself or for deft., but he | Ucensed drivers; that she had pur- 


ased the car for pleasure; that sho 


4 ch 
ae Dever a Gere, # employment. paid for all the petrol & oil; that her 


PART IX. SECT. 4, SUB-SECT. 1.—B. | The jury found that the rider was : 
son J. resided with her; that she paid 


ment manag bank in the management of the motor bicycle 
Taio estment. two per- at the time of the Ta: 


of which was kept by her son O. 


ont :-Held : | witness stated that be saw J. driving 


nO AS ened > e 
sous who formed the Jocal advisory Oe jury’s findings & verdict must bis mother’s car more than once prior 


» | stand.—-THOMPSON v. REYNOLDS, GIB- 
behalf “for “$7,000 Rho balenoe ungai SON v, REYNOLDS, [1926] N to the 
ent for sale of sub- 2317 iib, ——- ——. 


under an agreem ° 
divided property. which amounted to | CoLiteTm, [1 
about $7,500 taking the assignmentin | O. L. R. 444 


et of the accident. eft. 
denied that she knew that J. had a 
key of the garage in his possession on 


e 131.—IR. 


-}—DRISCOLL v. 
026 a D. L. R. 428; 68 | the day of the accident, or that she 
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knew he had access to the key, & stated 


Cases 2318 —2436. 


2318a. 


2318b. 


Patrick, [1924] 1 K. B. 488. Ae to (2) Consd. 
Brooke v. Bool, [1928] 2 K. B. 578. 


~-}~—Deft. was in his motor car, 
with him, on his invitation, being two 
friends, E. & P. E. drove the car, & owing 
to his negligence it collided with another 
vehicle, & P. sustained injuries from which 
he died. P.’s widow sued deft. under Fatal 
Accidents Act, 1846 (c. 93), for damages :-—~ 
Held: as deft. was in the car, & there was 
no evidence that he had abandoned his right 
of control, he was liable notwithstanding 
that by a casual delegation he‘had entrusted 
ite actual physical management & mechanical 
control to E.—Pratr v. Patrick, [1924] 
1K. B. 488; 03 L. J. K. B. 174; 130 1. 1. 
735; 40 T. L. R. 227; 68 Sol. Jo. 387; 22 
L. G. TR. 185. 

Search for escape of gas.]—A land- 
lord of a lock-up shop, occupied by a tenant, 
had the tenant’s authority to visit the 
premises at night. Thelandlord occupied the 
adjoining premises, & a lodger, who had no 
authority to enter the shop himself, com- 
plained to him of a smell of escaping gas 
coming from the shop. The landlord & 
the lodger went into the shop together, & the 
landlord commenced a search for the escape 
of gas with a naked light, which the lodger 
continued. Owing to the lodger’s negligent 
conduct, an explosion was caused, resulting 
in damage to the tenant’s goods on the 
premises :—Held: the landlord was liable 
for the damage on the ground (inter alia) of 
ayency.—BROOKE v. BOOoL, [1928] 2 K. B. 
578; 97 L. J. K. B. 511; 189 L. T. 376; 44 
T. L. R. 531; 72 Sol. Jo. 354, D. CO. 











ENGLISH AND Emprre Dicrest SUPPLEMENT. 
2818. Add. Annotations :—As to (1) Refd. Pratt v. 2881. Add. Annotation :—Distd. Goh Choon Seng 


v. Lee Kim Soo, [1925] A. C. 550. 


2886. Add. Annotalions :—As to (1) Refd. Britt v. 
Galmoye & Nevill (1928), 44 T. L. R. 204. 
eae Refd. Poland v. Parr, [1927] 1K. B. 

36. 


2387a. Imprisonment by foreign sovereign—Pro- 
cured by principal.j|—Trespass lies for pro- 
curing by awe, fear, & influence, & contrary 
to his own inclination, a sovereign independent 
absolute prince to imprison pltf.—RAPAEL 
o. VERELST (1776), 2 Wm. BI. 1055; 96 EB. R. 
621. 

Annotations :—Refd. West v. Smallwood 852) 6 Dowl. 


580; Companhia de Mocambique v. British South Africa 
Co., De Sousa v. Same, [1892] 2 Q. B. 358. 


2339. Add. Annotations :—As to (1) Consd. Per- 
forming Right Soc. v. Ciryl Theatrical 
Syndicate, [1924] 1 K. B. 1; Performing 
ene ta v. Mitchell & Booker, [1924] 1 

a B. 6 e 


2839a. Fence—-Omission to.|,—Where, upon the 
diversion of a turnpike road after the new 
road had been completed, but before the old 
road was stopped up, the trustees, by the 
permission of B., broke down his fence to 
make a Lorgery from the new road to the close 
of A., but did not put up a gate or fence to 
protect the latter close :—Held: the trustces 
were wrong-doers, & B. was responsible for 
their acts.—WINTER v. CHARTER (1829), 3 
Y. & J. 308; 2 Man. & Ry. M. C. 177; 148 
EB. R. 1197. 


2415. Add. Annotation :—Refd. Newsholme v. 
Road Transport & General Insce. (1928), 
45 T. L. R. 128. 


2826. Add. Annotation :—Generally, Refd. Poland 


v. Parr, [1927] 1K. B. 236. 


shat she nover at any time gave J. 
permission to drive her car, & that he 
never drove it to her knowledge :— 
Held: if the answer of the jury that 
J. at the time of the accident was 
iriving the car with the implied 
authority of deft., amounted to a 
jnding of agency, it must be set aside, 
an the ground that there was no 
avidence to support It.—GrBson v. 
)’KEENEY, [1928] N. I. 66.—IR. 

2317 il e. -}—A motor car 
owned by deft. was, at the timo of an 
accident, being driven by a person to 
whom it had been lent by him :— 
"Jeld : the mere proof of deft.’s owner- 
ship of the car was not of itself sufficient 
‘Oo establish a prima@ facte case of 
jability on his part.—FERGUSON v. 
WAGNER (1926), 27 5S. R. N.S. W. 9: 
“4 N. S. WwW, W. N. 22 a US. 

2317 ii f. —— -])—EVANOFF ». 
WINELER & KXLLY, [1931] 2 W. W. R. 
576; 2D. L. R. 932; affd., [1931] 3 
W. W. R. 177.—-CAN. 

2317 ii g. ——— Allowing third 
aarty to drive contrary to instructions— 
Principal not liable.J—WAINIO  v. 
JEAUDREAULT (Ont.), [1927] 4 D. L. RR. 
°131.—-CAN. 

2317 h. Liability of person 
in control of driver.}—If thero is some 
yne in a motor car who, although not 
iriving it, has the right to contro] the 
iriver he is under & duty to exercise 
‘hat right & his failure to do so may 
‘ender him equally lable with the 
iriver for damages caused by the 
otter’s negligence, even though said 
reraon is not the owner of the car.— 
RADER v. MOLELLAN (Alta.), [1929] 
* D. L. R. 577 > I Ww. Ww. R. 64.—CAN. 

2817 j. —— Wife of owner. |— 
SHORTY v. WoncG (Sask.), [1929] 4 
N. i. R. 677; 3 W. W. RR. 72.--CAN. 


x 























2317 k. .J—When a mere 
licence is given to anothor to drive 
one’s car, & that other in driving it 
injures some person, the owner, apart 
from legislation, is not responsible for 
damages.— HOWARD ®. ENDERSON 
(1929), 41 B. GC. R. 441.-—-CAN. 


2317 1. —— Vehicle driven by co- 
owner.J—One of two joint-owncrs of a 
motor car was guilty of negligent 
driving whereby pitf., who were guests 
in the car, were injured. At the time 
of the accident the other joint owner 
was seated on the front seat beside the 
driver. During the journey they had 
been driving alternately, & the one not 
driving assisted the driver occasionally 
by applying the emergency brake when 
necessary :—Held: the co-owners were 

ointly liable to pltfs.—HammerR & 

UTHMER v. HAMMER & LUTHMER, 
(1929}3 D.L. R. 273; 2W. W.R. 130 ; 
41 B. Cy K. 55.—OCAN. 

2319 i. Add ‘‘revsd., sub noi. 
MURRAY »v. JENKINS (1898), 28 8. C. fi. 
565—CAN, " aud delote the word “AUS. ” 


PART IX. SECT. 5, SUB-SECT. 2.—B. 


2384i. —— .J—A letter from 
an agent to his principal which is 
merely a narrative of au futerview 
between the agent & a third parte. if 
admissible in evidence at all, is not 
evidence against the principal of a 
parol acceptance by the third party 
of an offer made him.—SWAN 2. 


PART IX. SECT. 6, SUB-SECT. 1.—B. 


2396 il. Not to agent's interest 
fo disclose.}—~Knowledge communi- 
cated to an agent of a fact which it 
was not the agont’s interest to disclose 


82 














2436. Add. Annotation :—Generally, Refd. Sassoon 


& which he did not disclose to the 
principal cannot be imputed to the 
rlacipa).— Texas Co. vw. BOMBAY 
ANKING Co., LTD. (1919), 24 C. W. N. 
469.—IND. - 

2408 ii. - .J—Moont Hops 
RURAL MUNIOIPALITY v. FINDLAY, 
{1921] 3 W. W. KR. 658.—OAN. 


PART IX. SECT. 6, SUB-SECT. 2.—B. 


2428 iv. ——.}—QUEBEO FEDIK- 
RATED Co-Op. Co. v. FARMERS FENCK 
Co., [1925] 2 D. L. R. 574; affy. 
Q. i, 37 K. B. 345.—CAN. 


PART IX. SECT. 6, SUB-SECT. 3. 


so. In general.)-—~ By conferring 
authority upon his agent the principal 
Bives third persons the right to assume 
that they can deal with the agent in the 
inatters covered by that authority 
until they receive notice of his autho- 
rity having been revoked, or at leust 
until some circumstance arises which 
in all reason should put them upon 
inquiry, & this rule applies especially 
in favour of third parties who began 
to deal with the agent while his 
aulhority did lu fact exist.—WaATSON 
v. POWELL, [1921] 2 W. W. R. 128; 
jane L, R. 424 5,58 D. LR. 615.— 








sd. Owner leasing farm to former 
munager.|—~When an owner of land has 
permitted his employee to manage a 
farm & to dispose of the crop, from 
year to yeur, to an elevator co. & 
account for the proceeds, & the owner 
changes his course of dealing, & 
leases the land to the former employee 
On a crop-payment rental, the owner 
is not entitled to relief against the 
elevator co. for the logs of share by 
the lessee, unless notice of the change 


711. 


2446. Add. Annotation :—Refd. Olayton-Greenc t. 
De OCourville (1920), 86 T. L. R. 790. 


Vol. L—Agency. Cases 2486—2482a. 


v. International Banking Corpn., [1927] A. C. | 2448. Add. Annotation :—Refd. Edwards v. Porter, 
McNeall v. Hawes, [1923] 2 K. B. 538. 


2455. Add. Annotation :-—Refd. Re City Equitable 
Fire Insce., [1925] Oh. 407. 


Part X.—Relations between Agent and Third Parties. 


2457. Add. Annotation :—As to (1) Folld. Flatau, 
Dick & Co. v. Keeping (1931), 36 Com. Cas. 


243. 


2473. Add. Annotation :—Refd. Edwards v. Porter 


(1924), 41 T. L. R. 57. 
2474a. 





hagen, charterers.”’ 


the A. 


re a een te 


of relationship has been given to 
the co.—NORTH AMERICAN FINANCE 
Co. v. WESTERN ELEVATOR Co. agri 
66 D. L. R. 4673; 32 Man. L. R. 76; 
[1922] 2 W. W. R. 162.—CAN. 


sf. Agent accepting goods after 
ated A ai a Durban firm, 
entered throug. . into contracts with 
farmers in Alexandria for the supply of 
chicory. In 1917 V. had authority to 
accept chicory on behalf of applts., but 
when applits. entered into a contract 
with resps. for the 1918-1919 crop of 
chicory, this authority of V. had beca 
withdrawn. Respa. ndered a con- 
signment of chicory, which was 
accepted at Alexandria after examina- 
tion by V., & sent to applits. at Durban ; 
but it was rejected by applits. as being 
unsound in terms of the contract. 
Prior to the sending off of this con- 
signment, applts. had notified all the 
furmers by circular that they would 
reject any chicory not ‘ i Saad a 
& charge railage & storage to the 
senders :—Held: the circulara should 
have put resps. on inquiry as to V.’s 
anthority.—ELLis BROWN v. VAN 
Rooyvkn, [1920) E. D. L. 81.—S. AF. 


sg. Agent contracting after revuca- 
tion.J— Deft. authorised his wife to sell 
land, but before the contract with pltf. 
was concluded he revoked his wife’s 
authority. The revocation was not 
comniunicated to plitf.:—Held: deft. 
was bound by the contract entered 
into by his agent with pltf.—W51- 
ar vo. West, (1921] E. D. L. 352.— 


sh. Lapse of time putting third part 

on inquiry.J—Applt., a contractor, ha 

obtained a contract to work the O. 
quarry for a Racially one of the 
terms being that he should not transfer 
any of the work to other persons with- 
out the consent of the engineer of the 
muniolpalty: During the perlod June 
to Sept. 1926, resp., in response to 
orders given over the telephone from 
the quarry, supplied applt. at the 
quarry with coal to the value of £35, 
which amount was duly paid by applt. 
Thereafter no further coal was ordered 
until Jan. 1928, when certain further 
orders were received by resp. over the 
telephone for coal to be delivered at 
the q . The coal was delivered 
& the delivery notes were signed on 


-]—The owners of a chartered ship 
sued the K. Coal Co. for demurrage at the 
port of loading under a charterparty ex- 
pressed to be entered into ‘‘ between G. T. G. 
& Oo., owners’ agents, & A. B. Co., Copen- 
The charterparty, which 
was on a printed form, provided for payment 
of demurrage by ‘ the charterers,”’ & at the 
end of the charterparty the following stipula- 
tion was added in writing: ‘' Freight & de- 
murrage (if any in loading) to be paid in 
Glasgow by the K. Coal Co., Ltd.” 
pea! 3 rty was signed as follows: 

. Co., Copenhagen, J. B. J., of the K. 


Coal 


Co., 
authority of owners, for G. T. G. & Co., 
as agente only.” 
J.B. J. signed on behalf of the K, Coal Co. :— 


Ltd. For & by eene 
It was admitted that 


Held: (1) the K. Coal Co. were not by reason 


2476a. 





The 
‘* For 


behalf of the O. quarry. At this time 
applt. was no longer at tho quarry, but 
had sublet the contract to S. & G. 
Applt. had not given notice in any 
form of this fact. After delive of 
portion of the coal, resp. inquired from 
the municipal engineer whether the 
contract had been sublet, & upon 
receiving an answer in the negative 
supplied further coal to the quarry, 
making no attempt to communicate 
with applt. 1t was not disputed that 
orders had been given for the coal by 
S. & G., & that as between thernselves 
& applit. they bad no authority to bind 
the latter’s credit :—Held: assuming 
S. & G. professed to act on applt.’s 
behalf, applt. could not have reason- 
ably foreseen that a tradesman from 
whom he had ordered goods some 
eighteen months before over the tele- 
phone would act upon further telephone 
orders without communicating with 
him, & he was therefore not estopped 
from denying the authority of S. & G. 
to find his credit.—MONZOLI v. SMITH, 
[1929] A. D. 382.—S. AF. 


PART X. SECT. 1, SUB-SECT. 1.— 
A. (a) i. 


2457 i. Agent cannot sue.}—PItf. sent 
to defts. a quotation for goods, written 
on paper headed, ‘‘ Niels Storaker, 
Representative for Alllance Export & 
Import Co., Christiania, Norway. 
All orders & contracts are subject to 
the suppliers’ terms of contract. No 
order or contract is tirmly accepted 
until the suppliers have consented to 
book it.’? In the letter he wrote: 
** All orders are booked on the under- 
standing that my principals are given 
the option of shipping by steamer or 
sailing vessel.”? Defts. gave pltf. an 
order. FPlitf. wrote to defts. saying: 
““T have cabled the order over to-day 
& I hope soon to be able to give upon 
cable acceptance.’® Subsequently he 
wrote: ‘‘I am glad in being able to 
inform you that the above-mentioned 
order has been booked by my princi- 
pals & will send you official confirma- 
tion in due course.” Pitf.’s letters 
were all signed ‘‘ Niels Storaker ”’ 
without any qualification :—Held: 
pltf. was contracting merely as agent 
not as principal, & was uot entitle 
to sue on the contract.—STORAKER p, 
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of the form of the signature made liable upon 
the charterparty ; 
did not import a promise of liability sufficient 
to rebut any inference to the contrary from 
the form of the signature.—KIMBER COAL Co. 
v. STONE & ROLE, Lrp., [1926] A. C. 414; 
95 L. J. K. B. 601; 
T. L. R. 430; 
M. L. C. 37, H. L. 
-}—MARCONI’S WIRELESS TELEGRAPI 
Co., Ltp. v. NEWMAN, No. 188a, ante. 
2482a. Person selling 
principal.|—JAMES (ARTHUR) & Co. v. JOHN 
WESTON & Co., LTD. (1929), 73 Sol. Jo. 484. 


(2) the clause in writing 


1385 L. T. 161; 42 
31 Com. Cas. 333; 17 Asp. 


‘‘as agent for’? named 


SouTHOUsE & LONG, LTD. (1920), 20 
S.R. N.S. W. 190.—AUS. 

2457 ii. .}~An order for books, 
addressed to the publishers on a form 
apparently supplied by thom, re- 
quested dolivery through “ your dis- 
tributors,’”® contained an agreement to 
pay them (the distributors) at their 
office & provided that “ this order to 
be binding shall be accepted by them.” 
Tho distributors supplied the books, & 
sued for the price :—Held: the action 
was not maintainable.—WIsE v. KERR, 
[1925] 1 W. W. Rt. 849; 35 B.C. RR. 
161.—CAN. 


2457 «ili, -———-.)—BARKLEY  v. 
WINNYOCHDK (Alta.), [1926] 4 D. L. RR. 
538; {1926] 3 W. W. R. 327.—CAN. 

24671. Agent real principal.|—W here 
an agent names his principal & makes 
the contract as agent on his behalf, he 

canuot enforce it, even though he is 
the real principal, unless the other 
parey has aflirmoed the contract with 

nowledge of the fuct.--GLasuow ov, 
Hoop, [1920] N. Z. L. R. 586.—N.Z. 
PART X. SECT. 1, SUB-SECT. 1.— 

A. (a) ii. 

2471 vi. Father & son.}—A 

erson acting for a disclosed principal 
n a contract is not Hable thereon, 
unless there be circumstances to show 
that hoe intended to render himself 
liable. The fact that a son residing 
with his father telephones for a 
physician to come & attend his father's 
servant who is ill, raises no presump- 
tion that the son agrees to pay for such 
services.—-BLEECKER v. STUTSMAN, 
[1920) 3 W. W. BR. 644; 54 D. L. R. 
662.--CAN. 

2483 i. Ayent real principal.}—Pltf. 
signed an order for the purchase of a 
tractor addressed to a co., for whom 
deft. claimed to have made the sale as 

ent only :—Held; doft. was liable as 
the real vendor.-—PETERSON v. CUSH- 
MAN MOTOR WORKS, [1922] 2 W. W. R. 
1041 ° 67 D. L. R. 38.—CAN. 


sk. Coniract for work & labour.J— 
After judgment by default on common 
counts for work & labour, etc., deft. 
may show on the execution of writ 
of inquiry that he contracted merely 
as agent of the person to whom the 
credit was given.—FALLs v. SARGENT 
(1846), 3 Kerr, 248.—CAN. 








Cases .2487a-—-2546a. Encuish anp Empme Dicesr SuprLeMent. 





2487a. ey builder, did work on the 
order of H = directo tor of a co. for which pit. 
had previously done work on H.’s order. 


the work proceeded pitf. prepared oi 3 | 


& addressed them to the co. whose name ho | 
had entered in his books. When the work 
was finished he was paid a sum on account, 
but when trying to get payment of the 
balance he was told that the work had not 
been ordered on behalf of the co., but for 
other principals. Thereupon he ‘sued HH. 
The judge found that H. impliedly undertook 
personal liability for the work, that pltf. 
ve credit to the co. up to a certain date, 
ut did so under a mistaken impression, & 
that he never gave exclusive credit to them 
in such a way as to bind himself to look to 
them, & that he never gave credit to H. before 
the work was completed :—Held: H. was 
liable for the balance.—GARDINER v. HirAb- 
ING, [1928] 2 K. B. 284; 97 L. J. K. B. 766 ; 

189 L. T. 449, C. A. 
2501. Add. Annotations :—Refd. Phillips v. Brooks, 
1919) 2 K. B. 248; Said v. Butt, [1920] 3 
. B. 497 ; Lake v. Simmons, [1927] A. ©. 487. 


2502. Add. Annotation :—Consd. Dyster v. Ran- 
dall, [1926] Oh. 982. 

2504. Add. Annotation :—Consd. Rederi Akt. 
Transatlantic v. Drughorn, [1918] 1 K. B. 394. 


25238a. Judgment obtained against undisclosed 
principal — Judgment unsatisfied.] — A per- 
son making a contract with an agent, who 
is acting on behalf of an undisclosed principal, 
cannot sue the agent on the contract after 
having obtained judgment upon it against 
the undisclosed principal, even though such 
judgment is still unsatisfied. — LONDON 
GENERAL OmnrBvus Co., Lrp. v. PoPE (1922), 
88 T. L. R. 270. 

2581. Add. Annotations :—As to (1) ee Ariadne 
S.S. Co. v. Beemer vaet ae he K. B. 518. 


PART X. SECT. 1, SUB-SECT. 1.— 
A. (b) il. 





ei. eee person who in 
making a contract discloses the 
Balatenoe: but not tho name, of the 


principal on whose behalf he is eetne 


tracting wr ye 
GLADUE v. WA 3 W. W. Rh. 
975; 48 D. L. R. 757.—CAN. 

e@ li. Name disclosed by third party. }— 
Under Indian Contract Act, s. 230 
pltfs. as agente for an undisclosed 
principal, could personally enforce the 
contract. The e 

mt does not lose the mene. of 
the principal ’’ does not role Aha & 
case where the name of the P rincipal 
is raeqguogen not by the agent, but by a 
third P arty.—-KAPURJI a ie v, 


2497 v. 





confirms sale ’’ :—Held : 
“* Buyer confirms sale ’’ showed that 
deft.’s agents were contracting as 

agents, & relieved them from porsonal 
liability on the eee den —MURRAY 0. 
pe alae (1918] N. 


PART X. SECT. AOL. SUB-SECT, 1.— 


aes 
an undisclosed principal contracte on 
such terms as import that he is the 
real & only principal, the undisclosed 
ression ‘‘ where the pesca: cannot sue or 

he contract.—WEs 
{1921) N. Z. L. R. 617.—N.Z. deft. 


$497 vi. ——~ Agent real principal. 1 
—Where & person who pur to 
contract as agent for an un pineed 


As to (2) Refd. Universal rete Navigation 
Co. v. McKelvie, [1923] A. GO. 492. 

25387. Add. Annotations :—Refd. Ariadne 8.8. Co. 
v. MeKelviec, [1922] 1 K. B. 518; Universal 
Steam Navigation Co. v. McKelvie, [1923] 
A. C. 492. 

2542. Add. Annotation :—Refd. Ariadne S.S. Co. 
v. McKelvie, [1922] 1 K. B. 518. 

2543, Add. Annoiations :—Consd. Kimber Coal Co. 
v. Stone & Rolfe, [1926] A. C. 414. Refd. 
Ariadne 8.8. Oo. v. McKelvie, [1922] 1 K. B. 
518; Universal Steam Navigation Oo. v. 
McKelvie, [1928] A. C. 492. 

2544. Add. Annotation :—Consd. Kimber Coal Co. 
v. Stone & Rolfe, [1926] A. C. 414. 

2545. Add. Annotations Pie Ariadne 8.8. Co. 

v. McKelvie, [1922] 1 K. B. 518; Universal 

Steam Navigation Co. v. P relalvic, [1923] 

A. C, 492. 

2546. Add. Annotations :—As to (1) Consd. Ariadne 
8.8. Oo. v. McKelvie, [1922] 1 K. B. 5118; 
Universal Steam Navigation Oo. v. McKelvie, 
[1923] A. O. 492; Kimber Coal Co. v. Stone 
& Rolfe, [1926] A.C. 414. As to (2) Apprvd. 
Universal Steam Navigation Co. v. MoKelvie, 
[1923] A. C. 492. 





2546a. -——- Unnamed principal.}|—Appelts., 
Itfs. in the action, were English timber 
rokers. In Oct. 1929, they, as brokers 


acting on behalf of a foreign seller, sold to 
resp., an English buyer, a quantity of timber. 
The contract of sale was signed by applte. 
as brokers & was expressed to be made 
account of our principals,” but the haan 
of the seller was not disclosed. Delivery 
was to be made by instalments, & the first 
instalment was accepted & paid for by 
resp. without question. The second instal- 
ment was then delivered, but before paying 
for it resp. discovered that the seller was a 
mere pame at D. with wnom he had a ichbatlaaee 


the words ; not by themselves. 


—Orata & Oo. 
BLACKATER, [1983] 8S. OC. 473. SCOT. 
PART X. SECT. 1, SUB-BECT. 1.— 
A, (0) ii. 


2510 xiv. --+—Where a person 
makes a contract in his own name 
without ryan either the name 
or existence of principal, he is 
primarily liable on "the eontract to the 
other ime) as »—-GLADUE v. 
yawn, pete. W. R. 975; 43 


2510 ahi esan a an action for 
the hire of a dredge obtained by deft. 
from pltf., ee was sought against 

ws disclosed principal: 
—Held : auapieious cirourmstances in 
the relations between M. & J. were not 
sufficient to support the j ment 


. L. R. 689.— 





ere an agent for 





be sued on 


EST v. DILLICAN, | M. 


PaNnaJi DERIOHAND (1928), I. L. R. against J., in the face of the 

58 Bom. 110.—IND. puinotpal is in tact the principal in the | of defts. that any such relation 
2402 1. Agent real Lr Rag oat a not he is nae to sue on the con- Urn,» “Mosquave r& Co Go, (tag et 

Where the owner in oautty tract as principal.-GLascow v. Hoop, N.8 tH 71: 40 D. of 918) .5e 

contract for the sale of land as erent [1920] N. Z. P KH. 588.--N.Z. 3 ; 0 xvi, . pa who 


for the owner ” evidence is ae raetine 
to show that the person so contractin 
is the owner, & he fs entitled to sue the 


purchaser without having given him he cont 


2497 vii. ——- Damage ered. 
principal.}—In an action seatiat chk rig 
poner pe of the pelouee: a 

price of goods for a ship, 


does ‘aot 9 cloarly ~—FAa ag to the third 
oe a5 = agent, ia 

é a tie Mie le.— Swipt 
rep Co., {1933] 3 > L. R. 997.— 


notice prior to action bro that he 
was the principal, & not the agent.— the “shipowners coun ue for 

MacCoRMAC * BRADFORD, {1927 } the course of the action ita peared t that aiis xvii. oe de on 
8, A. 8. R. 152.—AU6. the shipowners were not the reel SaskaTCHRWAN & BATELE HIVER LAND 

al. Person contracting for *‘buyer.”] | owners of the ship, but meray ‘oted & Dav RLOS BAe oe: (Saak.) (1908), 7 
on ge reuance of authority given by | as managers for a co. which owned oe e 

ts agents purchased sheep for her :—Held: as pltfs, had ce the oir- 2610 __—,.}-Waar v. DILL 

oot Tn none of the telegrams between | cumstances electad to treat defts. as | CAN, No. 2497 v., 1 Vay Gnte.—N.Z, 
pitt. & deft..s agents which the their debtors, defts. were re entitied to 2510 xix. —---.}—McCrea v. Bar- 
purchase was 4erran ‘was deft. | counterclaim for _semee= although the | HAN-JENKINS Popeeeaton Co. & RaBy, 
named, but the last rain from the | damages had suffered by ne eae 2 W. Ae : 8D, Lb. R. 481; 
agents contained the words “‘ Buyer | principals whom a ther represented, 4 Alta. L. R. 521 Peas N. 
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been in litigation & against whom he had a 
judgment which was still unsatisfied. Resp. 
peli air refused to pay for the second ingtale 
ment but offered to set off the price against 
so much of his unsatisfied judgment. Applts. 
had meanwhile paid the foreign seller them- 
selves & had obtained the documents from 
him, and they brought this action in their 
own name to recover the price from resp. :-— 
Held: praanerty | the appeal (1) as applts. 
had only signed the contract in their capacity 
as brokers they had not themselves either 
rights or liabilities under it; & (2) on the 
evidence there was no custom in the trade 
under which the ct. could imply an inde- 
pendent contract by the buyer to become 
liable to pay the brokers instead of their 
principals.—FLATAv, DIcK & Co. v. KEEPING 
(1981), 36 Com. Cas. 248, C. A. 


2549. Add. Annotation :—As to (2) Refd. Ariadne 
8.8. Co. v. McKelvie, [1922] 1 K. B. 518. 


2549a, ——— Agents also described as char- 
terers.|—-A charterparty was expressed to be 
made ‘‘ between T. H. S. & Co., agents for the 
owners ’’ of a steamer, ‘‘ & J. McK. & Co., 
charterers,’’ & was signed ‘‘ For & on behalf 
of J. McK. & Co. (as agents), J. A. McK.” 
The steamer was to load a cargo of coal on 
the Tyne & proceed to a foreign port, & 
provision was made for the payment by the 
charterers of demurrage in the event of the 
steamer being detained beyond the stipulated 
time either at the port of loading or at the 
port of discharge. The charterparty con- 
tained numerous other provisions imposing 
obligations on the charterers. The owners 
Were aware at the time when the charter- 
party was signed that J. McK. & Co. were 
acting for other persons. In an action by 
the owners against J. McK. & Co. for demur- 
rage at the port of discharge :—Held: defts. 
having signed as agents were not liable as 
principals to pay demurrage, notwithstanding 
that they were described as chartercrs in the 
body of the charterparty.— UNIVERSAL STEAM 
NAVIGATION Co. v. McKELvig (J.) & Co., 
[1923] A. C. 492; 92 L. J. K. B. 647; 120 
L. T. 395; 39 T. lL. R. 480; 67 Sol. Jo. 
5938; 16 Asp. M L. C. 184; 28 Com. Cas. 
358, H. L.; affg. 8. C. sub nom. ARIADNE 8.8. 
Co., Lrp. v. McKEnviz (J.) & Co., [1922] 
1 K. B. 618, ©. A. 

Annotations :-—Consd. Flatau, Dick & Co. v. Keeping (1931), 
36 Com. Cas. 243. Refd. Kimber Coal Co. v. Stone & 
Rolfe, (1926) A. C. 414. 

2553. Add. Annolation :—Refd. Universal Steam 

oe Co. v. McKelvie, [1923] A. C. 


2659. For “20. & P. 145" read ‘‘ 2 0. & P. 124.” 





Vol. L—Agency. Cases 2546a—2600. 


2568. Add. Annotatione :—-As to (1) Consd. Kimber 
Coal Co. v. Stone & Rolfe, [1926] A. C. 414. 
As to (3) Refd. Universal Steam Navigation 
Co. v. McKelvie, [1923] A. C. 402. 

2564. Add. Annotations :—As to (1) Refd. Kimber 
Coal Co. v. Stone & Rolfe, [1926] A. O. 414. 
As to (2) Refd. Marconi’s Wireless Telegraph 
Co. v. Newman, [1980] 2 K. B. 292. 

2366. Add. Annotations :—Consd. Ariadne S.S. 
Co. v. McKelvie, [1922] 1 K. B. 518; Univer- 
sal Steam Navigation Co. v. McKelvie, [1923] 
A. C. 492, 

2567. Add. Annotations :—-Consd. Kimber Coal Co. 
v. Stone & Rolfe, [1926] A. C. 414. Refd. 
fr 8.S. Oo. v. McKelvie, [1922] 1 K. B. 
? e 

2571. Add. Annoiations :—Overd. Universa] Steam 
Navigation Co. v. McKelvie, [1923] A. ©. 492. 
Refd. Kimber Coal Co. v. Stone & Rolfe, 
[1926] A. C. 414. 

2575. Add. Annotation :—-Consd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 

2576. Add. Annotation :—Expld. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 

2577. Add. Annotation :—As to (1) Refd. Westa- 
cott v. Hahn, [1918] 1 K. B. 405. 

2588. .4dd. Annolation :—As to (2) Refd. Univer- 
sal Steam Navigation Co. v. McKelvie, 
[1923] A. C. 492. 

aaa Annotation :—Refd. The Lizzie, [1919] 


2585. Add. Annotation :—As to (1) Refd. Universal 
Steam Navigation Co. v. McKelvie, [1923] 
A. C. 492. 

2591. Add. Annotation :—-Refd. Ariadne S8S.S. Co. 
v. McKelvie, [1922] 1 K. B. 518. 

2594. Add. Annotation :—Aas to (2) Refd. Bennett 
v. Whitehead, [1926] 2 K. B. 380. 

2595. Add. Annotation :—Distd. Drughcrn  . 
Rederiakt. Trans-Atlantic, [1919] A. C. 203. 

2597. Add. Annotation :—As to (1) Consd. Kimber 
Coal Co. v. Stone & Rolfe, [1926] A. C. 414. 

2599. Add. Annotation :—Refd. Ariadne S.S. Co. 
v. McKelvie, {1922] 1 K. B. 518. 

2606. Add. Annotations :—Distd. Drughorn v- 
Rederiakt. Trans-Atlantic, [1019] A. C. 208. 
Refd. Rederiakt. Argonaut v. Hani, [1918] 
2K. B. 247; Collins v. Associated Greyhound 
Racecourses, [1930] 1 Ch. 1. 

2609. Add. Citations : — REDERIAKTIEBOLAGET 
ARGONAUT v. HANI, [1918] 2 K. B. 247; 87 
L. J. K. B. 999; sub nom. ARGONAUT v. 
HANI, 14 Asp. M. L. C. 310. 

Add. Annotation :—Refd. Drughorn v. Rede- 
riaktiebolaget Trans-Atlantic, [1919] A. C. 
203. 





name & the 


entered Into by an agent in his own 
terms thereof clearly 


knowledged payment of the price of 160 
shares & concluded with there words: 


PART X. SECT. 1, SUB-SECT. 1.— 
B. (ae) i. 


2591 fii. —-—.}—Where a wife con- 
tracting for the sale of a house signed 
@ document in her own name without 
any indication that she was acting as 
agent for her husband, & expressly 
purported as owner to contract for 
payment to plitf. of the commission 
on the sale thereof:—Held: parol 
evidence was not admissible in an 
action against the husband to show 
that she was in fact act as agent.— 

TZMAN 0. OWNAHOME REALTY Co.,, 
A dal 1D. L. R. 201; 25 O. W.N, 

8.—OAN. 


B, (oc) li. 
2698 il. ———.}-—Where a contract is 


indicate personal Hability the agent 
is personally bound by the contract 
regardless of his Intention, unless { 
can be shown by extrinsic ¢vidence 
that there was an express agreement 
that the agent should not be liable & 
that the contract rendering him Hable 
was so drawn by mistake.—CURRIE 2. 
KURAL MUNICIPALITY OF WREFORD, 
No. 280, & ASHER, [1918] 1 W. W. R. 
315; 89 L. L. R. $16; 11 Sask. LR. 
22.~—CAN 


smn. ~—-~ Sale of shares.j--An in- 
vestor pure from a chartered 
aocountant 150 shares in a co., paid the 
rioe therefor, & recoived from the char- 
tered accountant a receipt, which a0 
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“the transfer for which will be sent 
ou for signature in due course.” 
n an action at the instance of the 

purcbaser against the chartered ac- 

countant for transfer of the shares 
or repayment of the price deft. denied 
liability, averring that his position in 
the transaction was merely that of an 

ent for a disclosed principal :— 

eld: on the terms of the receipt 
deft. was personally liable to imple- 
ment the contract of sale t was 

{ueompetent for him to adduce paro) 

evidence to show, in contradiction of 

its terms, that he was mercly an agent. 

—LINDSAY v. CRAIG, {1919} 8. C. 1389; 

56 Se. L. R. 93; (1918) 28. L. T. 321. 

—§O0OT. 


Cases 26098a—2726a. KNGLISH AND HMPIRE DIGEST SUPPLEMENT. 





2600a. -|—The description in a charterparty of 

_ one of the contracting parties as ‘‘ charterer ”’ 

does not, of itself, designate him as the only 
person to fill that position. 

An action for breach of charterparty was 
brought by persons claiming to be the un- 
disclosed principals of a party described in 
the contract as ‘‘ charterer,”’ & objection was 
taken to the admission of evidence that pltfs. 
were in fact the charterers, on the ground 
that such evidence would contradict the 
written contract :—Held: the evidence was 
admissible.—DRUGHORN (F.), Lrp. v. REDE- 
RIAKTIEBOLAGET TRANS-ATLANTIC, [1919] 
A. C. 203; 88 L. J. K. B. 233; 120 L. T. 
70; 385 T. L. R. 73; 63 Sol. Jo. 99; 14 
Asp. M. L. C. 400; 24 Com. Cas. 45, H. L.; 
affy. S. CO. sub nom. REDERI AKT. TRANS- 
ee v. DRUGHORN, [1918] 1 K. B. 394, 
» A. 

Annotation :—Consd. Ariadne S.S. Co. v. McKelvic, [1922] 
1K. B, 518. 


2610. Add. Annotation :—As to (2) Refd. Keen v. | 


Mear (1920), 124 L. T. 19. 


2613. Add. Annolalion :—Refd. Wilson v. United 
Counties Bank, [1920] A. C. 102. 


2620. Add. Annotation -—Refd. Ariadne S.S. Co. 
v. McKelvie, [1922] 1 K. B. 518. 


2634. Before this case, after ‘‘ See, now, Bills of 
Exchange Act, 1882 (c. 61), s. 26,” add ‘‘ &, 
generally, BILLS OF EXCHANGE, Vol. VI., 
pp. 112-114.” 


2635. Add. Annotalions : —Refd. Elliott v. Bax- 
Ironside, [1925] 2 K. B. 301; Kimber Coal 
Co. v. Stone & Rolfe, [1926] A. C. 414; Kettle 
Coe hector & Wakefield (1927), 43 T. L. R. 


26389. Add. Annotation :-—Refd. Pocahontas Fuel 


2701. Add. Annotation :—Consd. Akt. 


2655. Add. Annotations :—Refd. Elliott v. Bax- 
Ironside, [1925] 2 K. B. 801; Kettle v. Dun- 
ster & Wakefield (1927), 48 T. L. R. 770. 


2658. Add. Cilations :—sub nom. CREW v. PETIT, 3 
Nev. & M. K. B. 456; 2 Nev. & M. M. C. 309. 
Add. Annotation :-—Refd. Elliott v. Bax- 
Ironside, {1925} 2 K. B. 301. 


2664. Add. Annotation :—As to (1) Refd. Kimber 
Coal Co. v. Stone & Rolfe, [1926).A. C. 414. 


2665. Add. Annotations :—Consd. Elliott v. Bax- 
Ironside, [1925] 2 K. B. 30]; Kettle v. Dun. 
ster & Wakefield (1927), 438 T. L. R. 770. 


2666. Add. Annotation :—Gencraily, Refd. Kettle 
ea aanstes & Wakefield (1927), 43 T. L. R. 


2686. Add. Annotations :—Refd. Weiss, Biheller & 
Brooks v. Farmer, [1923] 1 K. B. 226; West- 
minster Bank v. Hilton (1926), 136 L. T. 315. 


2695. Add. Annotations :—As to (1) Overd. Univer- 
sal Steam Navigation Co. v. McKelvie, [1923] 
A. C. 492. Generally, Refd. Kimber Coal Co. 
v. Stone & Rolfe, [1926] A. C. 414. 


Ocean v. 
Harding, [1928] 2 K. B. 371. 


2726. Add. Annotations :—As to (2) Refd. Public 


Works Comrs v. Pontypridd Masonic Hall 
Co., [1820] 2 K. B. 233. Generally, Consd. 
Gilleghan v. Minister of Health (1931), 47 
T. L. R. 439. Refd. Rowland v. Air Council 
(1923), $9 T. L. R. 228. 


2726a. Minister of Health—-For breach of contract. ] 
—By Ministry of Health Act, 1919 (c. 21), 
s. 7 (1), ‘‘ The Minister may sue & be sued by 
the name of the Minister of Health, & may for 
all purposes be described by that name ”’ :— 
Held: this provision does not enable an 
action to be brought against the Minister for 
alleged breach of a contract made by the 


Co. v. Ambatielos (1922), 27 Com. Cas. 148. 


PART X. SECT. 1, SUB-SECT. 2.—C. 


bi. .A elause in a 
document undcr seal purporting to 
bind a person as principa) of one of 
the parties, cannot so bind him where 
the deed was uot executed by him 
or executed in his name.-~BATTLE 
CREEK TOASTED CORN FLAKE Co. v, 
KELLOGG TOASTED CORN FLAKE Co., 
[1923] 4 D. L. R. 643.—CAN. 








PART X. SECT. 1, SUB-SECT. 4,.— 
B. (a). 


sn. Failure of foreign principal to 
peso contract.}—Defts., acting on 

half of a foreign shipowner, who pro- 

osed to establish a sorvice from 

alifax to Havana & other southern 
ports, contracted in their own name 
with pltf. to provide space on the ship 
for a shipmont of timber to be carried 
from Hullfax to Buenos Ayres. The 
proposed service was abandoned by 
the shipowner, so that the contract 
entered into by dcfts. could not be 
performed :—Held:; tbere having been 
failure on defts.’ part to disclose that 
they wore merely acting in the capacity 
of agents for a foreign principe, they 
were liable to pltf. for damages result- 
ing from cancellation of the ship’s 
railing.—SHEPARD & MORSE LUNBER 
Co. INCORPORATED v. MaTuERs (1, Li.) 
& Son, [1920}) 2 D. L. R. 457; 58 
N. 8. It. 466.—CAN, 


PART X. SECT. 1, SUB-SECT.. 5. 


2712 ii. ——~ On behalf of unincor- 
pecs body.}—An officer of a brother- 
ood lodge, an unincorporated body, 
who as such officer on behalf of the 


lodge borrows money & signs docu- 
ments purporting to obligate it to 
repayment, is personally liable for 
repayment, having contracted for # 
principal who had no existence in law. 


—FINLAY v. Buack, (1921) 2 W. W. R 
997.— CAN. 


2712 fii. —— .J)—A person can- 
not be the agent of a projected but 
actually as yet non-existent co., & 
the co. when formed cannot take 
advantage of any contract entered 
into by # person purporting to act 
as its agent, whether by attempted 
ratification or otherwise ; but a person 
may make a provisional contract not 
to become binding—i.e. not ta be 
a& contract at all—unlesa & unti) the 
co. becomes entitled to commence 
business. —- HUDSON-MATTAGAMI IEx- 
PLORATION MINING Co. v. WETTLAUFER 
BROTHEKS, Lrp., [1928] 3 D. L. BR. 
601; 62 0. L. R. 387.—CAN. 


2712 iv. .J—A co. cannot 
be bound by any contract made on its 
behalf before it comes into existence, 
nor can it, subsequent to its formation, 
ratify such a  contract,—WEARNE 
BROTHERS v. Russa ENGINEERING 
oe (1928), I. L. R. 7 Ran. 144.— 











ep. Billoferchanne accepled—~In name 
of non-eriaten! company.) — Deft., a 
member of a firm, H.& 38 , represented 
& warranted to pltf. that W. & 8. Co., 
.td., were an incorporated co. & that 
he was authorised by it to accept_a 
bill of exchange as ite agent. He 
accepted a draft in the name of the 
co. pltf. upon the faith of such 
assertion & warranty discounted the 
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Minister as a servant of the Crown, & the 


draft. H., & S&S. Co., Ltd., were not 
then an incorporated co. :—Held: 
deft., by his acceptance of the draft 
in the name of a non-existing corpn., 
warranted & represented that there 
was such a corpn. in existence & that. 
he had authority to accept the draft 
for that co., & not having any such 
authority, he was personally Liable 
for the amount of the draft & the costa 
& expenses incurred by pltf. in en- 
deavouring to collect same from JH. 
& S. Co., Ltd.— BANK OF NOVA SCOTIA 
v. HaTFIELD (1920), 48 N. B. R. 13; 
6&8 D.T.. R. 188.—-CAN. 

sq. Purchase of goods on behalf of 
jirm—Firm having disposed of business. ) 
—VPltfs., owners of an apple orchard, 
were visited by C., acting for deft. co., 
who represented to pltfsa, that he was 
buying on behalf of N. & L.. a firm 
which had been well-known to pitts. 
In previous years as buyers of apples, 
& was represonted to pitfs. by C., as 
‘all right, solid as a rock’? & “ had 
been running since 1847.’° A paper was 
produced & signed by pitfs. containing 
particulars of the proposed sale & 
purporting to be made betwecn pltfs., 
as sellers, & N. & L., or their agents, 
as buyers. Pitfs. delivered their 
apples to doft., & received payment on 
account in cheques of deft. co. At the 
time of the transaction N. & LL. had 
gone ont of business, having disposed 
of the same to another co., which, 
after changing its name aeveral times 
had gone into liquidation :—Held: 
deft. co. was liable to pltfe. for the 
balance remaining unpaid on account 
of the sale-—BRENNAN ¥. BERWIOK 
Fruit Co., {1928) 1 D. L. R. 548; 59 
N. 8. R. 510.—CAN. 


prope: remedy is against the Crown by 
petition of right.—GILLEGHAN v. MINISTER 
OF HEALTH (1931), 47 T. L. R. 489. 


2727. Add. Annotations :—Consd. Gilleghan v. 
Minister of Health (1931), 47 T. L. R. 439. 
Refd. Public Works Comrs. v. Pontypridd 
Masonic Hall Co., [1920] 2 K. B. 233. 


2729. Add. Annotation :—Folld. Hosier v. Derby 
(Karl), [1918] 2 K. B. 671. 


2781. Add. Annotation :—Refd. Johnstone v. Pad- 
lar, (1921]2 A. C. 262. 


27338a. ——— For declaration as to meaning of con- 
tract.|—By a contract made between pltfs. 
& the Secretary of State for War the Secretary 
of State hired from pltfs. a steam engine & 
hay press upon the terms that the engine 
should be used only for the purpose of work- 
ing the press. Pltfs. brought an action 
against deft., who was Secretary of State for 
War at the date of the writ, but at the date 
of the contract did not nor did he now hold 
that office, alleging that deft. had im- 
properly used the engine for other than the 
specified purposes, & claiming a declaration 
that pltfs. were entitled to compensation 
for the improper use of the engine, & certain 
other declarations as to the construction & 
meaning of the contract :—Held: the action 
was not maintainable. It could no more be 
brought against a servant of the Crown for 
& declaration as to what the contract meant 
than for substantive relief upon the contract 
itself.— HosiER BROTHERS v. DenByY (EARL), 
[1918)2 K.B.671; 87L. J. K. B. 1009; 119 
L. T. 851; 84 T.L. R.477,C. A. 


2784. Add. Annotation :—Consd. R. v. Income Tax 
Special Purposes Comrs., Ex p. Dr. Barnado’s 
roe 9 Incorporated Assocn., [1920] 


2740a. To mess.]— Brown v. DOYLE 
(1788), 3 Camp. 51, n.; 170 B. R. 1802. 


2742a. —— —-— On order of secretary of mess 
committee.]|—LASCELLES v. RATHBUN, No. 
104a, ante. 


2748. Add. Annotation :—Consd. 
Porter (1924), 41 T. L. R. 57. 








Edwards v. 
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2749. Add. Annotations :—Consd. Iidwards v. 
Porter, McNeal] v. Hawes, [1923] 2 K. B. 
588; Edwards v. Porter (1924), 41 T. L. R. 


2751. Add. Annotation :—Refd. Edwards v. Porter. 
McNeall v. Hawes, [1923] 2 K. B. 538. 


2752. Add. Annotation :—Refd. Edwards v. Porter. 
NcNeall v. Hawes, [1923] 2 K. B. 538. 


2758. Citations :—For ‘ P. ©.” read ‘‘ H. L.” 


27538a. —— Sale of goods—Principal not entitle. 
to sell.|—Where an agent purports to make 
@® contract for a principal to buy goods. 
whether ascertained or not, or to sell unascer- 
tained goods, disclosing the fact that he i 
acting as agent, but not disclosing the name 
of his principal, he is personally liable to the 
purchaser if it afterwards eppeee that the 
principal had no right to sell, it being pre- 
sumed that the purchaser would be unwilling 
to contract solely with an unknown man. 
But this presumption does not exist where a 
specific chattel is so sold, it being impossible 
to suppose that a purchaser would impose or 
an agent accept such a liability.—BENTON v. 
CAMPBELL, PARKER & Co., [1925] 2 K. B. 
410; 94 L. J. K. B. 881; 134 L. T. 60; 89 
7 Es 187; 41 T. L. R. 662; 69 Sol. Jo. 842, 


2757. Add. Annotation :—.<As to (1) Consd. Edwards 
v. Porter (1924), 41 T. L. R. 57. 


2761. Add. Annotation :—As lo (8) Refd. Edwards 
v. Porter, McNeall v. Hawes, [1923] 2 K. B. 
538. 

2763. Add. Annotations :—As to (1) Refd. Edwards 
v. Porter, McNeall v. Hawes, [1923] 2 K. B. 
538; Edwards v. Porter (1924), 41 T. L. R. 
57. As to (2) Refd. Re Wingfields, [1923] 2 
K. B. 112. 

2769. Add. Citation :—13 Asp. M. L. C. 463. 


2775a. - Acceptance subject to ratification. |-—- 
WATSON v. DAviES, No. 1001a, ante. 


2777. Add. Annotation :-—Consd. Kdwards vv. 
Porter, McNeall v. Hawes, [1923] 2 K. B. 538. 


2780. Add. Annolation :-—Consd. Edwards ev. 
Porter (1924), 41 T. L. R. 57. 





PART X. SECT. 1, SUB-SECT. 6.— 
A. (a). 


27380 i. Secretary of State for India— 
Contract for supply of goods hy Com- 
manding Officer—Contract ultra vires.]} 
—Pitf. having ontered into a contract 
for the supply of horses’ food with the 
officer commanding the depot of a 
ey. Tost One: sucd the Secretary of 
State for the balance due to him under 
the contract :—Held > an officer com- 
manding a depot, not being one of the 
officers authorised by the Governor- 
General tn Council under Government 
of India Act, 1915, s. 30 (2), to enter 
into con on behalf, of the 
Secretary of State, the contract sued 
upon was ultra vires & could not be 
enforced against the latter.—SEcRE- 
TARY OF STATE v. SARIN & Co. (1929), 
i. L. R. 11 Lah. 375.— IND. 


or. Who ts Crown servant or agent— 
Contractor.|\—Resp. co. entered into a 
. contract with the Minister of Railways 
& Canals, as representing the Crown, 
for the enlargement of the L. Canal. 
Applt. co. had obtained under a lease 
from the Govt. the right to lay & main- 
& gas across the solum of the 
canal. Clause 6 of the lease stipulated 
that, in the ovent of its gas main being 
from any cause injured, applt. co. was 


to bave no claim or demand against 
‘* His Majesty, His servants or agents.”’ 
During the execution of the contract, a 
break occurred in the gus main, & 
applt. co. claimed damuges alleging 
negligence of the resp. co. in dredging 
the bed of the canal :—Held ; resp. co. 
was not a *‘ servant ”’ or an ‘‘ agent ” 
within the contemplation of clause 6 
of the lease & was therefore liable in 
damages.— MONTREAL LIGHT, HEAT & 
POWER Co. v. QUINLAN & I{OBERTSON, 
Lrp., [1929] 3 D. L. R. 568; S.C. KR. 
385; revy., 44 Que. K. LB. 230; affg., 
A a S. C. 436; 31 Rev. Leg. 450.— 


PART X. SECT. 1, SUB-SECT. 7.—A. 


2748 v. --~-In an action for 
breach of warranty of authority, the 
cause of action is the breach of the 
express or implied promise of the person 
who assumes to act as agent that .le 
has authority so to act, the con- 
sideration neceesary to make that 
promise binding being found in the 
action of the other party in entering 
into the contract. }tf. iu such an 
action need not establish that he 
believed doft.’s representation that he 
had autkority. though it must ig pe 
that he acted in reliance upow it. 
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LEeGco v. Brown, [1923] V. L. R. 440. 
—AUS. 

st. Liability for return of deposit.|-— 
Where a peron. falscly representing 
himself to be the agent for the owner of 
certain land, enterca into a contract 
for tho sale theroo?f, & received a deposit 
on account of the purchase money, but 
the vendee could not obtain specific 
portormence of the contract :—Held : 

is romedy against the agent for the 
return of the deposit was at law, & 
that a bill for that purpose would not 
lie.—GRAHAM v. POWELL (1868), 15 
Gr. 327.—OAN. 


PART X. SECT. 1, SUB-SECT. 7.—B, 


27651. Third party in error as to 

scope of agent’s authority. j\— 
Deft., as agent of absentco landlords, 
instructed pitf., a solr., to distrain for 
rent on certain goods. <A claim was 
made to the goods by a chattel mtgee., 
whose right was contested by pltf. 
under instructions from dcft., whose 
authority for such proceedings was 
later repudiated by the landlords :— 
Held: pltf. could recover from deft. 
his costs of the interpleader proceed- 
ing® upon a warranty of authority.— 
CUNLIFFE v. PLANTA, (1920] 3 W. W. Rt. 
898 : 64 D. L. Rh. 196.—CAN. 


Jases 2786—2805. ENGLISH AND Empire Digest SUPPLEMENT. 


7188. Add. Annotation :—Refd. Smith v. Buskell, 
puke v. Smith & G. W. Ry., [1919] 2 K. B. 


2781. Add. Annotation :_-Refd. Cooper v. Dum- 
mett (19380), 70 L. Jo. 394. 


Porter, McNeall v. Hawes, [1923] 2 K. B. 
538; Edwards v. Porter (1924), 41 T. L. R. 


2807. Add. Annotation :—Refd. Holt v. Markham, 
[1928] 1 K. B. 504. 


2812. Add. Annotation :—A to (2) Refd. Archangel 
Saw Mills v. Baring & A.-G., Steam Saw Mills 
v. Baring & A.-G. (1921), 37 T. L. R. 857. 


2814a. Agent receiving proceeds of sale of goods 
for credit of foreign Government.|—In 1917 
Itfs., under licence from the Russian 
mperial.. Govt. exported timber to this 
country, &, in accordance with the con- 
ditions of the licence, paid the | teatro 
money received by them for the timber to 
deft. bankers for the credit of the Russian 
Govt. They then became entitled to receive 
from the Govt. in Russia an equivalent 
amount in roubles at a fixed rate of exchange. 
In Mar. 1917, the Imperial Govt. was over- 
thrown by a revolution, & was succeeded by 
@ Provisional Govt., which in its turn, was, on 
Nov. 7, 1917, displaced by the Bolshevists, 
who, on Dec. 13, forcibly dissolved the 
Constituent Assembly & established a Soviet 
Republic. Pltfs. having received no roubles 
in Russia, brought actions against the 
bankers to recover two sums of money, one 
of which was paid to them by pltis. in the 
second action before Nov. 7, & the other b 
plitis. in the first action on Nov. 9, at whic 
date they did not know of the Bolshevist 
revolution. Pitfs. in both actions alleged 
that the bankers & the Russian Govt. were 
merely trustees for them, & the money having 
been paid under a contract. the consideration 
for which had entirely failed, they were 
entitled to recover. Pltfs. in the first action 
further contended that they had paid the 
money under a mistake of fact, & on that 
ground also they were entitled to recover it : 
—Held: (1) this money had been paid to the 
bank as agents for the Russian Govt., & the 
ct. would not order payment of it in the 
absence of that Govt. or its representatives ; 
(2) the bank were entitled to keep the money 
in their hands, but must undertake not to 
part with it without notice to pltfs. & an 
DEaee oF ene ct. eee Saw MILs Co. v. 


ae cee wee 


2ART X. eEcT, x pone 8.— 


2808 iii. ——-_ Subjec special | cash pa 
erma.}—P itt. jistea ea with defta. aig pos 
or 8 tion tha 


Defts. pecured a ener eats 
surohaser, receiving from 000 
‘A deposit & gave a receipt setting 
yut the terms of sale & ate ga 7 
hae: “Money to be refunded if 
tray TIstate fail to deliver, as per 
greement.”’ The ka rh refused 
‘o complete :—He dofte. in their 
‘eceipt undertook an "obligation to the 
urchaser to hold the deposit on his 
yehalf, & pltf. could not recover the 
money fron: defte. as if it had been 
ee re A them simply & solely on 

—-GRAY v. MURCHISON 
Teg), come a aes Rk. 7; [1922] 3 


TAL to the 


701.---CAN. 


2808 iv, —— ce a person who 


has offered, through the agent of an 
owner of land, to buy the land for 
8 the ‘agent a deposit on the 
urchase-price on the con- 
the money shall 
pending the execution of a transfer 
y the owner, then living abroad, & 
ale if the transfer is not executed & 

urned, the money will be 
the agent is bound 
to so hold the money, & return it if 
he caunot procure 
BELL v. Kronun, (1931] 2 W. W. f. 


ayer, 


2809 ia. ———- —— -———.]—Where 
a vendor has agreed to pay a@ com: 
mission to his agent & has agreed that 
the amount received b 
a deposit Raby the pu 

retained y the seen’ 
of such pot Hardy i given security 


BARING BROTHERS & Oo., ARCHANGEL Saw 
Mri Oo. v. BaRING Brotugrs & Oo., [1922] 
1 Oh. 244; 91 L. J. Oh. 825; 126 L. T. 
408 ; 88 T. 7 R. 200 ; 66 Sol. Jo. 170, O. A. 


Annolation:—Reld. Home & Oolonia) Insce. v. London 
Guarantee & retro Co. (1928), 45 T. L. R. 184. 


2818. Add. Annotations :—Consd. Scottish Metro- 
politan Assce. v. Samuel, [1928] 1 K. B Bata 
efd. British American Continental Sauk v. 
Britis Bank for Foreign Trade, [1926] 1 
. B. 328. 


2825. Add. Annotation :—Refd. 
{1928} Ch. 199. 


2826. Add. Annotations :-—Apld. Admiralty Comrs. 
’ vy. National Provincial & Union Bank of 
England (1922), 127 L. T. 452. Distd. Steam 
Saw Co. v. Baring, Archangel Saw Mills 

Co. v. Baring, [1922] 1 Oh. 244. Consd. 
British American Continental Bank v. British 
Bank for Foreign Trade, [1926] 1 K. B. 328. 
ae Jones v. Waring & Gillow, [1926] A. O. 

q 


2828. Add. Annotations :-—Consd. Scottish Metro- 
olitan Assce. v. Samuel, [1923] 1 K. B. 348. 
efd. British American ‘Continental Bonk v. 
oa Bank for Foreign Trade, [1926] 1 K.B. 

28. 


2831. Add. Annotation :—Consd. Guaranty Trust 
Co. of New York v. Hannay, [1918] 2 K. B. 
623. 


28384. Add. Annotation :—As to (1) Refd. British 
American Continental Bank v. British Bank 
for Foreign Trade, [1926] 1 K. B. 328, 


2839. Add. Annotation :—Refd. Marshal! Shipping 
Oo. v. Board of Trade, [1923] 2 K. B. 343. 


2841. Add. Annotations :-—Refd. Holt v. Markham, 
[1923] 1 K. B. 504; Jones v. Waring & 
Gillow, [1926] A. C. 670. 


2866. Add. Annotation :—Folld. Hosier v. Derby 
(Harl), [1018] 2 K. B. 671. 


2867. Add. Annotation :—Consd. R. v. Income Tax 
Special Purposes Comrs., Ha p. Dr. Barnado’s 
Homes a Incorporated Assocn., [1920] 
1K. B. 26 


2888. Add. Annotations :—Consd. British American 
Continental Bank v. British Bank for Foreign 
Trade, (1926] 1 K. B. 828; Jones v. Waring 

’ & Gillow, [1926] A. O. 670. 


2895. Add. Annotation :—Refd. Lawrence v. Hayes, 
lvarl3 K. ais ae 


Re A Debtor, 


—~- ot eee eee i an nnennnerte Coen My 


for the Aselanbe: the deposit must be 
treated as paid over to the vendor, & 
in an action for money ved 
it is ony from the vendor that it can 
be recovered.— BRUNSTETTER v. ZUSH- 
ING, 11918) 3 W. W. R. 546.——CAN. 


PART X. SECT. 1, | elastin 8.— 
A. (b) ii 


be held 


handed 


2828 v. ——-.}—-If a bank pays 
money on a forged cheque to an inno- 
cent agent who at the time informs 
the bank yee he is an agent & not a 
principal, & who before discovery of ° 
the forgery er ics the e eeney over in 
accordance wi tructions received 
from his principal, the bank cannot 


the transfer.—- 


the agent as | recover the amount from such agent.— 
er should be | Ba agoun ee ® MARSHALL, 
part payment Ae R. 496; 31 Man. 


eee hae 


88 


2899, Add, Aiios :—Refd. McCreagh v. Judd, 


[1823] W. N. 174. 
2024. Add. Annotation : >—Refd. 


{1920} 2 K. B. basin 


Stephens, (1920) A. OC. 956. 


2940. Add. Annotations :—Consd. Fenton Textile 
Assocn. v. Thomas (1929), 45 T. L. R. 264. 
Refd. Underwood v. Bank of Liverpool, 
Same v. Barclays Bank, [1924] 1 K. B. 775; 


Part Xl—Duration and 


2989. Add. Annotation :—Apld. Graves v. Cohen 


(1929), 46 T. L. R. 121. 


3002. Add. Annotation :—Apld. Graves v. Cohen 


(1929), 46 T. L. R. 121. 


3004. Add. Annotation :—Refd. In the Estate of 


Dinshaw, [1980] P. 180. 


3005. Add. Annotation :—Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 807. 


3014. Add. Annoiation :—Refd. Payzu v. Saunders, 


[1919] 2 K. B. 581. 


8025. Add. Annoiation :—Refd. Re Vulcaan Coal 
Co., Harrison v. Harbottle, [1922] 2 Ch. 60. 


8027. Add. Annotation :—As to (1) Folld. Schostall 
v. Johnson (1919), 86 T. L. R. 75. 


—_—~ Agent not interned.]—In Aug. 
1912, plitf., who was an Austrian subject: = 
residing in this country, made a with defte., 4 


8027a. 





en ne re ae 


PART X. SECT. eo en 
2918 i. General rule.}—Where a third 
party has suffered loss or injury he 
as no right of action against an agent 
personally unless the agent has been 
Wirt of a wrong or a breach of trust.— 
Ble ahs v. MOULTON (1922), 65 


na eS 


R. 653.—CAN. 
PART X. ane 2, Sadinaie 2.— 
- (a). 

29441. Agent holding goods or 
principal— Absolute refusal to true 
owner.}—-A servant or nt can be 
sued for Bo via of a chattel] mtge. 


i . from the master or 
eneinal: where the refusal by such 
servant or nt to deliver it to the 
pitt. fs absolute.—ADVANCER RUMELY 
‘THRESHER Co. CORR AaED vb. 
SERVICE, (1919) 2 W. R. 647; 
12 Sask. L. R. 294. 2 AN 


sr. Breach of trust.|—Under an agree- 
ment between pltf. finance co. & deft. 
co. which was a reta ealer in motor 
cars, the former co. financed for the 
latter co. certain shipments of cars 
consigned by the manufacturers, under 
bills of one with draft attached, to 
the deft. By the terms of said 
agreement “dott. co. covenanted not to 


sell, mtge., etce., the cars without 
first ha paid in cash the unpaid 
balance of the purchase-price, & to hold 


the cars in trust for pltf. until their 
rice had been paid in full, & by the 
tter clause deft. co. also expressly 
admitted that until such amount was 
oat Seong gat ton pe 
cars were never in the possession 

of ors , nor behgeed hr dehon have wr teen dealings 


The agreement was eed 
ba deft. oo. by deft., M., ite nthe cant . 
& through him deft. co. gol 


Belvedere Fish 
Guano Oo. v. Rainham Chemical Works, 
Feldman & Partridge, Ind Coope v. Same, 


they were made to induce 


Cases 2899—30272 


Vol. L—Agency. 
oe & Montrose Shipbuilding & Repairing 
. v. Barclays Bank (1925), $1 Com. Oas. 67; 


2053. Add. 


eed 


whereb 


in defts.’ 


reiteh (William) & Co. v. Leydon; 
(A. G.) & Co. v. Macceaslicoan (1930), 47 
T. L. R. 81; United Pe Co. v. Frederick 
Leyland & Co. (1930), 47 T 


2048. Add. Annotation :—Refd. Jones v. Waring 
& Gillow, (1925) 2 K. B. 612. 

2051. Add. Annotation :—Refd. Banbury v. Bank 
of Montreal, [1918] A. O. 626. 

Annotation :-—Consd. 

Porter (1924), 41 T. L. R. 57. 


Barr 


. L. R. 33. 


Edwards  v. 


Termination of Agency. 


who were sugar brokers in L., a contract 
for three years he was to have a 
share of the commissions & profits on certain 
business introduced by him & was to assist 
general business in return for a 
share of the profits. 


War broke out between 


England & Austria in Aug. 1914, but plttf. 


was oxempted from 
allowed to travel between his house & defts.’ 
place of business. 
wrote to pltf. that in the circumstances the 


internment & was 


In Sept. 1914, defts. 


agreement was null & void, & gave him to 


without havieg ae tho cagmente 
called for by the agreement. Pitf. 

sned both defts. for damages for con- 
version. The defence of the co. was 
struck out & the action procceded 
against M.:—Held: by the agreement 
deft. co. became at least a trustee for 
pltf., & that the sale of the cars in 
violation of the agreoment was a broach 
of the trust, for which deft. M., as well 
as deft. co., was liable in damages.— 
DEALERS FINANCE CORPN., LTD. v. 
MASTERSON Morors, LTD. & MASTER- 
SON, [1931] 1 W. W. R. 214; revag., 
{1931} 1 Ww. Ww. R. 194.—-CAN. 


PART X. SECT. 2, SUB-SECT. 2.— 
B. (b). 


29501. Misrepresentations — Reck- 
lesa.}—~—Deft., as ageut for the owner, 
induced pltt. to purchase a apd ed 
business. Plitf. claimed damages from 
deft. on the ground that he had d'induced 
her to purchase- the business by 
representations. The jury found that 
the representations made wore untrue, 
that they had been made by ‘deft. 
recklessly & without ard to their 
truth or > fnlahood. & that the 
induced aaa to purchase the bu 
—RHeld ; the ury was justified an 
treating deft.’s statements as definite 
representations & in coneuane ebet 
induce, pltf. Sha ee the business.— 

ASTERBROO CREINE, (1918) 
N. ZL. R. 428. —N.Z. 


PART XI. SECT. 2, SUB-SECT. 1.—A. 


2065 ————,}—In an ordinary 
house agent’ 3 agreement the principal 
may revoke the 7 el 6 authority at 
any time before the agent has full 4 
performed what he was autho 
fo AN v= A’BECKETT, 


R. 412.—AUSB. 
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1923] 


understand that it was of no use for him to 
attempt to do business for them any longer. 
In an action for breach of the contract :—- 
Held: the status of pltf. as the subject of an 
enemy State did not in the circumstances 
make ‘the contract impossible of performance, 

Itf. was entitled to damages.—-ScHOSTALL 
OHNSON (1919), 36 T. L. R. 15 , 


2965 viii. ——— heck seuteast of 
agency can in the absence of a term, 
express or implied to the contrary, 
be terminated at tho will of either 
party. —-POLLARD wv. GIBSON he 

D. L. R. 3543 O. L. R. 424: 
varying, 54 O. L. ’R. 419.—C 


PART XI. SECT. 2, SUB-SECT. 1.—B. 


2976 vi. a a of subject-matter. }— 
Deft., the purchaser under an 
ment "tor the aale of timber limits, 





the propert phar a for sale. as 
introduced & sie Ue ective pur- 
chaser. Deft : being ine. le to meet 


the payments. due under his on baer 
pave his vendors a quit-claim deed & 
hey gave him an option to purchase 


This o 4 ee ve ired, & deft. 
ntinued | alt otiations for about 
nine months e then obtained 


another o tion, &, having made another 
ment with the owners to purchase 


then affected a ark ae C. itf., who 
was an ee of B., claimed a com- 
mission on this ania —Held: deft.’s 


deft. lost the property, oe 
the Japse of the nine rears ft. again 

obtained an interest in hee was free 
to deal with C. or any ane else on his 
owh account.—CuR eee v. ORUICK- 
SHANK, ne 2 D. R. 35; 12 
. W. R. 861; 40 B. he R. 546.— 


PART XI. SECT. 8, SUB-SECT. 1. 


st. ee wok nceipal--Power to con: 
pak Mien eld; under a power of 
at rmey enoonind by M., who died in 
ae her ragag could execute a 


vali of land, after her 
death. — Re MoCanry (1920 has L.R. 
249: 470.L.R 5.—0 


3040a. 


Jases 3028—38057. 


028. Add. Citations : —affd., [1918] A. ©. 289; 


7%. 3. K. B. 416; 118 L. T. 126; 34 
T. L. R. 206; 62 Sol. Jo. 290, H. L. 

Add. ‘dvsolations :—As to (1) Refd. Ertel 
Bieber v. Rio Tinto Co., [1918] A. C. 260. 
As fo (2) Distd. Fricd Krupp Akt. v. Orconera 
Iron Ore Co. (1919), 88 L. J. Ch. 304. Refd. 
Naylor, Benzon v. Krainische Industrie 
Gesellschaft, [1918] 1 K. B. 831; Rodriguez 
v. Speyer, [1919] A. O. 59. 


3029. Add. Annolation:—As to (2) Refd. Naylo 


r 
Benzon v. Krnainische Industrie Gesellschaft, 
{1918} 1 K. B. 331. 


30380. Add. Annotation :-—Refd. Schostall v. John- 


son (1919), 36 T. L. R. 75. 


-]—By an underwriting contract 
dated Dec. 3, 1919, a syndicate agreed with 
&® co. in consideration of a commission to 
subscribe for 150,000 of 350,000 shares to be 
offered to the public by a prospectus then 
about to be issued, & all allotments to the 
public were to be applied in relief of the 
syndicate’s obligation to take up the 150,000 
shares. By a sub-underwriting letter applt. 
agreed with the syndicate subscribe 
10,000 of the 150,000 shares underwritten 
by them & stated : ‘*'We now hand you 
application for the shares hereby under- 
written by us together with cheque for £1,256, 
being deposit of 2s. 6d. per share.’’ The 
letter also provided that applt. was only to 
be allotted & pay for so many of the 10,000 
shares as should be his due proportion of the 
shares not taken up by the public, & that 
he was to receive a commission on the shares 
sub-underwritten by him. The letter also 
contained this clause: ‘‘ This contract & our 
said application shall, notwithstanding any 
withdrawal on our part &/or any repudiation 
of our responsibility hereunder, or under 
the said application form, be sufficient to 
authorise & empower the directors to allot 
to us the above-mentioned shares & enter 
our name in the register of members in 








ENGLISH AND Emprre Dicest SUPPLEMENT. 


respect thereof.”’ Applt. did not in fact 
sign or hand to the syndicate any written 
application to the co. "tor the 10,000 shares 
as contemplated by the sub-underwriting 
letter, but he handed to the syndicate the 
letter together with his cheque for £1,250 in 
their favour. On the issue of the rospectus 
only 55,000 shares were applied for by the 
public. On Dec. 12 the syndicate verbally 
applied in their own name & in the names of 
several sub-underwriters including applt. for 
an allotment of the total amount of the shares 
which they were bound to take up & paid 
with their own cheque for the total amount 
of the application money. On the same day 
the co. allotted to applt. 6,334, being his 
proportion of the 10,000 shares under his 
sub-underwriting letter. On Dec. 22, applt. 
wrote to the co. withdrawing his application 
for shares, meaning his sub-underwriting 
Jetter, but on Dec. 29 the co. sent him the 
usual formal notice of the allotment to him 
of 6,334 shares. On motion by applt. to 
rectify the register by removing his name 
therefrom as the holder of the 6,334 shares :— 
Held: the authority given by appit. to the 
dicate to apply for shares was a con- 
tinuing & irrevocable authority coupled with 
an interest which he was not entitled to 
withdraw.—Re OLYMPIO REINSURANCE Co., 
Pottr’s Casr, [1920] 2 Ch. 341; 89 L. J. Ch. 
544; 123 1. T. 786; 36 T. L. R. 691, C. A. 


See, generally, COMPANIES, Vol. IX., pp. 182 
et 8¢cq. 


8041a. --—- Agent having sole selling rights of 


manufacture. |—-ELLIs STERLING BOOK KEEP- 
ING MACHINES, LTD. v. ELLIS ADDING TYPE- 
WRITING Co. (1930), 74 Sol. Jo. 26. 


3051. Add. Annotation :—Refd. Smith v. Wood 


(1928), 189 L. T. 250. 


$3057. Add. Annotations :—Refd. Cheshire v. 


Vaughan, [1920] 3 K. B. 240; Moskell v. 
Hill, Pena ie B. 157. 


PART XI, SECT. 4, SUB-SECT. 3. 
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3045 iii. -——- ——.}-~-Held : a mere authority to sell was not rendered irrevocable, either by reason of its express 
‘erms or from valuable consideration having been given. MAnoop v. GRANGER, [1927] N. Z. L. ‘R. 780.—N.Z. 


Part 


19. 


24a, 


Co-operative Klevator Company Acta. |}— 





Vol. IL Oasses 4—29a, 


AGRICULTURE. 


Notr.—The Act now in force in England is ‘‘ Agricultural Holdings Act, 1928 (c. 9),”’ herein referred 
to as A. H. Act, 1923. The Act repealed (inter alia) A. H. Act of 1908 (c. 98). 

Owing to the statutory extensions in the law since the original volume was published the ee 
new. sub-sections have been added to Part V., Sect. 3 :-— 

SUB-SECT. 1a.—COMPENSATION FOR INCREASED OR DIMINISHED VALUE OF HOLDING. 

SUB-SECT. 3a.—COMPENSATION FOR ENFORCEMENT OF PROPER CULTIVATION. 

SuB-srEcT. 3b)..—-ASCERTAINMENT OF COMPENSATION. 


Part |.—Definitions. 


Add the following cross-references :—‘‘ Market garden.’’}—See Nos. 267b, 267c, post. 
‘* Agricultural holding.’’]—See No. 30f, post. 


1!1—-Commencement, Duration, and Termination of 


Agricultural Tenancy. 


Add. Annotations :—Refd. Croft v. Blay, 
{1919} 1 Ch. 277; Simmons v. Crossley, 
[1922] 2 K. B. 95. 


Add. Annotations :—As to (2) Refd. Re Bebing- 

ton’s Tenancy, Bebington v. Wildman, 

ae 1 Ch. 559; Fordree v. Barrell (1931). 
5 >, 141. 


Agriculture Act, 1920 (c. 76), s. 28—-To what 
tenancies applicable .]—The above sect., which 
renders a notice to quit a holding invalid if 
it purports to determine the tenancy before 
the expiration of twelve months from the 
end of the then current year of tenancy, 
applies not only to the case of a yearly 
tenancy but to all contracts of tenancy in 
which a notice to quit is required to deter- 
mine the tenancy, including a lease for 
twenty-one years with an option to either 
party to determine it on six months’ notice 
at the end of the first seven or fourteen years 
of the term. A notice to quit includes a 


ee 


a 





PART I. 


6s Agriculturist rT) farmers. 


— Saskatchewan 


OMPANIRS WINDING Ur Act, Re 


24b. Agricultural Holdings Act, 


29a. 


ik aha eg :—Expld. R 
K.B. 641. Consd. Lowihurs. Clifford, 
Refd. Harrison v. Ridgway (1925), 133 L. T. 238. 


10 cows belonging to neighbouring 
The horse was used 
purpose of the holding & for conveying 
the milk to market :—Held : the sub- 
jects were not ‘* held for the purpose 


notice to determine the tenancy.—EDELL v 
DULIEU, (1924] A.C. 38; 938 L. J. K. B. 286; 
130 L. T. 890; 40 T. L. R. 843; 68 Sol. Jo. 


183, H. L. 

1923 (c. 9), 
s. 25 (1).]—The above sub-sect. applies to a 
notice to quit given by a tenant, as well as 
to a notice to quit given by a landlord.— 
FLATHER v. Hoop (1928), 44 T. L. R. 698 ; 
72 Sol. Jo. 468. 
Termination of tenancy—Whether matter for 
arbitrator—Under Agricultural Holdings Act, 
1923 (c. 9), s. 16.)—A question whether a 
tenancy has terminated or not is not a 
‘‘question or difference arising out of the 
termination of the tenancy ”’ within the above 
sect.—SIMPSON v. BATEY, [1924] 2 K. B. 666; 
93 L. J. K. B. 919; 131 L. T. 724; 68 Sol. Jo. 
754, OC. A. 


Powell, Hx p. eta [1925] 1 
{1927) 1 K. B. 130. 


——e 





the lease on behalf of the partners, the 
notice given b was offectual to 
prevent tacit relocation, although the 
fact that he was acting both for him- 
self & as agent for his brother did not. 


for the 


Shope Na hadi CO-OPERATIVE ELEVA- 
TOR Co., LTp. (Sask.), [1927] 4 D. L. a 
804; [1927} 3 W. W. R. 269. Farias 


sd. ** Market garden.”'— aeherd: 
mental bulb growing ‘establishment. 
—WATTERS v. HUNTER, [1927] 8S. C 
810.—SCOT. 


se. Whether “‘ oleae includes 
“part of a holding.’’}—He in the 
construction of Market Gardeners 
hae rede (Scotland) Act, 1897 
22), the term “ holding ”’ includes 
Dart of a holding,’? & consequently 
sect. 4 of the Act applies where part of 
a@ farm, held under an _ ordinary 
agricultural lease. had been cultivated 
as a market garden prior to the com- 
mencement of the Act.—CALLANDRR v. 
ese (1900), 37 Sc. L. R. 890.—SCOT. 


* Agricultural  holding.’*}—Two 

Pe eos 4 of “* permanent grass park ”’ 
10 & 33 acres in extent, on eehinke there 

. were no buildings, were used by the 
tenant, a dairykeeper, for the grazing 
& feeding of 5 cows & 1 horse. In 
his dairy business, which had existed 
peters he got the enclosures, he sold 
the milk produced by his own 5 cows, 
& the milk, which he bought of other 





of a business or calling not primaril 
agricultural or pastoral,’”’ within Small 
Pearenar pootland) Act, 1911 
(co. 49), s. 26 (3) (9), & consequently 
were not excluded froin the o operation 
of the Act.—HOWAaATSON v. M‘CLYMONT 
(1914), 51 Se. L. RN. 153.—SCOT, 


PART II. SECT. 8, SUB-SECT. 2.—A. 


sk. Joint tenanis in possession by tacil 
relocation—wNotice to terminate given by 
one tenant.}—Two brothers were a 
ners & joint tenants under a 
renewable by tacit relocation. ‘The 
elder brother, the active sani hit gave 
notice in writing to ue ndlord that 
he intended to leave the farm. Sub- 
sequently they declined to remove 
from the farm, on the ground that the 
notice being in the name of one of the 
joint tenants only, was insufficient to 
prevent renewal o the lease by tacit relo- 
cation ae a (1) the notice necea- 
rary, under A. H. (Scotland) Act, 1908 
Gc. 64), 8. 18 (1), to prevent tacit reloca- 

on, might be given by 4 duly authorised 
agent for the tenant: (2) as the evi- 
dence showed that the elder brother 
had sufficient authority to terminate 


1 


appear ex facie of the notice.—GRANAM 
v. STIRLING, [1922] 8S. C. 90.—SCOT. 


PART II. SECT. 3, SUB-SECT. 2.—B. 


sp. Statutory provisions—Conlract- 
ing out.J—Parties to a lease of agri: 
cultural eile eannot contract out 
of tho statutory provisions with regard 
to notice of tor Tination of tho tenancy. 
—Doacum v. MorranadD, [1926] 8. C. 
1078.—SCOT. 


PART II. SECT. 8, SUB-SECT. 6. 


29a i. Termination oftenancy—V hether 
matter for arbitrator—Under Agricultural 
Holdings (Scotland) Act, 1923 (c. 10), 
8. 15.)—~Held: not one ‘of the matters 
remitted to the exclusive jurisdic- 
tion of the arbitrator.— DONALDSON'S 
Hospitat. (HDINBURGH) TRUSTEES v. 
EssLEMONT, {/1925]S.C. 199: on appcal, 
(1926) 8. C. (H. L.) 68.— SCOT. 


st. Lessor selling farm under power in 
lease—Purchaser put in Pe? 
completed. ged eld: 


Sale not pitf. 
having sold the farm a purchaser 
in possession to the know edge of deft., 


the latter might conclude that pitt. 


Casts 20b—20t.  Ewonise anp Empme Dicesr SuePLEMENT. | 


29b. S. P. R. v. POWELL, Ex p. CAMDEN (MARQUIS), 


[1925] 1 K. B. 641; 04 L. J. K. B. 488; 182 


L. T. 766 ; 89 J. P. 64; 41T. L. R. 277; 23 


L. G. R. 891, D.C. 


Annotations :-—Consd. Lowther v. Clifford, [1927] 1 K.B.130. 


Refd. Harrison v. Ridgway (1925), 133 L 


29c. ——— Whether condition precedent to arbitra- 


tion—Under Agricultural Holdings Act, 1923 
(c. 9), 8. 16.]—The words “arising out of the 
termination of the tenancy of the holdin 

in the above sect. apply to the whole of the 
preceding part of sub-sect. 1 of the sect., & 
the determination of the tenancy is a con- 
dition precedent to the right to demand the 
appointment of an arbitrator.—R.v. POWELL, 
Ea p. CAMDEN (MARQUIS), [1925] 1 K. B. 641; 

24L. J. K. B. 488; 182 L. T. 766; 89 J. P. 
64; 41 T. L. R. 277; 23 L. G. R. 891, D. O. 


area ao :—Folld. Harrison vo. Ridgway Gage ee as TT 


38. Consd. Lowther v. CHfford, {1927] 1 K.B 


29d. ——— ——— ——-.}- -The egal) cies se the 


tenancy is a condition precedent to the right 
to have a dispute within above sect. decided 
by arbn. Where the tenancy has not been 
determined, the county ct. has jurisdiction 
to try the issue.—HARRISON v. RIDGWAY 
(1925), 133 L. T. 238; 238 L. G. R. 434, D.C. 


Annotation :—Oonsd. Lowther v. Clifford, [1927] 1 K. B.130. 
80a. Agricultural Land Sales (Restriction of Notices 


te be ee 1919 (c. 63)—Application of 
Act.]—Sect. 1 of the above Act, rendering 
null & void notices to quit in the event of 
sales, applies (1) where the sale is a sub-sale 
of an interest under a previous contract ; 
(2) to equitable as well as legal owners; 
(8) where notice is by one person & sale by 
another; (4) to the whole holding, althoug 

the sale is only as to a part.— ROBINSON v. 
NESBITT (1920), 64 Sol. Jo. 2901. 


aaa ae PF :—Generally, Apprvd. Blay v. Dadswell, (1922) 1 


80b. ——— Contract for sale after passing of Act— 


Notice by one person—Sale by another.]— 
ROBINSON v. NESBITT, No. 80a, ante. 


80c. ——- ——— Sale requiring consent of several 


had exercised the right to or given 
the lessor under 


w from 
aid a rt affect def - oie) 
Ww. W. R. 1031; Yat Sask. 1. Re a7 
42 ant L. R. r88.— raat 
fon aa to dieration.}-—-Dett. 
provision as to duration. }~Deft. cropped 


parties—Consent of some parties given after 
passing of Act.]—-A contract to sell to pltf. 
land under Ohurch at rane ape 1839 te: 49), 
was entered into before the passing of the 
Act of 1919, by several, but not all, of the 
persons whose consent was necessary to the 
sale. At the time of the contract deft. was 
in occupation of the land as yearly tenant, 
but was under a notice to quit which had 
been served upon him by the vendors. All 
the persons whose consents were necessary 
for the sale subsequently joined in the con- 
bi ate to pltf., which was executed after 
the passing of the Act of 1919 :—Held: the 
contract of sale was entered into with pltf. 
before the passing of the Act of 1919, & the 
notice to quit, therefore, was valid, & pitf. 
was entitle to possession..—_BROOKS v. BLOOR 
(1920), 90 L. J. K. B. 577; 124 L. T. 816; 
bite L. R. eee 64 Bol Jo. ssa aie 


the lease that eit agreed to d 
: trying to 


ent to purchase 
hts or CTE 
to put in & he peace 


perosE ti rb 


80d e 








Sale to tenant -]—(1) Sect. 1 of the 
above Act applies not only to contracts o 

sale of holdings to third persons, but also to | 
contracts of sale to the tenants themselves. 
(2) Agriculture Act, 1920 (c. 76), 8, 29 & 
ee 1, are amending & not merely declara-. 


a & are not retrospective as to notices 
which would, if valid, have expired before 
the commencement of that Act.—BLAY v. 


DADSWELL, (1922]1 K. B. 682; 91L.J.K.B. 
739; 127 L. T. 6; 66 Sol. Jo. 489; 20 
L. G. R. 221; 86 J. P. Jo. 65, 0. A. 


Annotation :—Aato (1) Refd. Rigby v. Waugh’s Exors. (1931), 
ier J-.K. B. 2 (1) = . 


Oe. Agricultural Holdings Act, 1923 (c. 9) — 
Farm held under two landlords—Notice to 
quit given by both—Contract for sale by 
one for part of farm.}—On May 20, 1912, T 
let a farm to C. from year to year from 
Oct. 11, 1911, at an annual rent of £150. 
On Dec. 28, i914, T. conveyed about half 
the farm to pltfs., subject to & with the 
benefit of the tenancy agreement. T. died 
on Jan. 4,1919, & C. continued to pay the 
whole rent to her exors., as he had since 
the conveyance paid it to T. After Oct. 11, 
1922, the rent fell into arrear. Bya notice 
to quit dated Oct. 10, 1928, the agents of 
T.’s exors. & the agent of pltfs. jointly gave 
C. notice to quit the whole holding on Oct. 11, 
1924. By an agreement dated Oct. 1, 1924, 
T’.’s exors. agreed to sell their part of the farm 
to C., & it was conveyed to him on Apr. 17, 
1925. C. refused to give up possession to 
pltfs. of their part of the holding, contending 
that under sect. 26 of the above Act the con- 
tract by T.’s exors. to sell to him rendered 
the notice to quit null & void. Pltfs. brought 
an action for a declaration that the notice 
to quit was effective, & to recover possession 
of their land :—Held: as the contract to 
sell a part was not made by the persons who 
gave notice to quit the entire holding, but 
only by some of them, sect. 26 of the above 
Act did not ap Pply ; the tenancy had been 
duly determined as regards pltfs.’ land, & 
pitfs. were entitled to the declaration which 
they asked & to an order for possession of 
their land.—_ RocHESTER & CHATHAM JOINT 
SEWERAGE BOARD v. CLINCH, [1925] Ch. 753 ; 
95 L. J. Oh. 49; 134 L. T. 189. 


80f. ——— To what holdings applicable—Holding let . 


so again. 
to sell the lands as deft. kne 
ld it. No time 
deft. to give u 
a ce ged ey 


rop tor 1818. 1918.— 
ame 3 W. WR. 


Ate eee we eee 


Itf.’a land on Piepeles in 1011, 8 &-.in 


for horse breeding.}—A holding let for the 
breeding of pedigree horses is not necessarily 
an agricultural one within Agricultural 
Holdings Act, 1923 (c. 9). 

A lessor sold to pitf. the freehold of certain 
property subject to a Jease to deft. The lease 
described the property as the P. stud farm ; 
it contained covenante to repair, varnish, & 
distemper paddock boxes, stables, & coach- 
house, to graze down turf by stocking & 
moving, & not to use the premises otherwise 
than as a stud farm: & the schedule con- 
vee & pcescE non. < of the stud aa Pane 


PART Ill. SECT. 1, SUB-SECT. 1. 


a peer elg A eeeae Ce Tuecoronante ta covenants to 


rake oar [ove @ crop 9 heap pur- 
chase are of the essence contr: : 
GL ge 
the . oe ae 

naa 33), “4 


SMITA 
D. L. TR. 148 ; ; rgaTy 1 Bonk. 
CAN. . 


ilo 


tenancy was due to expire by effluxion of 
time shortly after the sale to pltf., but deft. 
refused to give vacant possession, alleging 

that the lease created an icultural hold” 

” within Agricultural Ho Act, 1923 
(c. 9), & that the holding not been 
terminated by twelve months’ notice, as 
required by sect. 23 of that Act. Upon a 
summons by pltf. for a declaration that the 
lease did not create a holding within the 
me of that Act, & that no notice was 
requi for the termination of deft.’s 
tenancy :—Held: the main purpose of the 
letting was the breeding of race-horses, &, 
although there were in most of the fields 
pies of grass or portions of pasture land, 
‘the holding was not ‘‘ wholly pastoral. ” 


& therefore Agricultural Holdings Act, 1923. 


(c. 9), 8. 23, did not apply.— Re Joru’s Laser, 
BERWICK v. BAIRD, [1980] 2 Ch. 859; 


Part III —Covenants and 


82. Add. A oe :—Refd. Richmond v. Savill, 
| 1926) 2 2K. B. 630. 
36. Add. Annotation :—Apld. Cheater v. Cater, 
[1918] 1 K. B. 247. 
39. Add. Annotation :—Refd. Horlick v. Scully, 
{1927} 2 Ch. 150. 
56a. ——— —-— Grass land laid down by tenant.]— 


PART nL SECT. 2, SUB-SECT. 1 —B, 


ac. Covenant to rid land of weeds— 
Breach— Relief from forfeiture. }—Relief 


By a tenancy agreement made in 1894 the 
trustees of an estate, of which pltf. was the 
present tenant for life in possession, agreed 
to let to deft. certain farm lands & house 
buildings comprising 138 acres more or less, 
as described in a schedule attached to the 
agreement, on a yeariy tenancy, at the rent 
of £48. The tenant covenanted to manage 
& cultivate the land in a husbandlike manner, 
& that he would not plough or otherwise 
break up “any grass land’ without the 
consent of the landlord. In the schedule to 
the agreement the premises were described 
as consisting of 130 acres 1 r. 31 p. of arable 
& 8 acres of grassland. In 1898 the tenant 
laid down 40 acres more to permanent grass. 
On notice being given to him to determine 
the tenancy on Sept. 29, 1919, he claimed the 
right to plough up this 40 acres of permanent 
grass which had been arable at the commence- 
ment of his tenancy. In an action by pltf. 
to restrain him from so doing in breach of his 
covenants an inierim order was made grant- 
ing the injunction on the usual undertaki 

as damages. Deft. counterclaimed for 
Canoes by reason oF the interim Sense — 





Lee 


was ie sue to exceptional weather 
conditions ns, @ —WARNER v. Linanan, | Deing covered 
{1919} 2 W. R. 94.—CAN., coula: have 


PART Ill. SECT. 2, SUB-SECT. 3.—B. 


99. 


acres :—Held: if 


80g. 


68. 


80. 
108. 


106. 


107a. S. P. AYLET v. Dopp (1741), 2 Atk. 238; 


~ Vol. 11.—Agrioultare. 


Cases 801—1178. 
ce Oh. 529; 148 L. T. 765; 46 T. L. R. 


——- Sale of holding——Agreement that notice 
to quit shall be valid—-Form.}—The agree- 
ment of a tenant from year to year of a hold- 
val by writing, that a notice to quit shall be 
valid, within sect. 26 (1) of 1928 Act need not 

in the express words of the sub-sect. 
Whee the landlords of such a holding gave 
the tenant notice to a uit stating that they 
contemplated selling the property, a reply 
by the tenant acknowledging the receipt of 
the notice to quit & continuing: ‘‘ We are 
sorry to leave & will give you possession of 
the farm & buildings”’ on the dates men- 
tioned in the notice to quit, was held an agree- 
ment, by writing, that the notice to quit 
should be valid within the sub-sect.—RIGBY 
v. Waua@nh’s Exors. (1931), 100 L. J. K. B. 
259; 145 L. T. 137, C. A. 


Customs of the Country. 


(1) on the true construction of the 
agreement, the covenant not to pues up 
any grass land was not restricted to the 8 
acres of grass at the date of the demise but 
extended to the grass land in dispute & pltf. 
was entitled to the relief claimed ; (2) on the 
evidence, the proposed dealing with the land 
would have been a breach of the covenant 
to cultivate in a husbandlike manner; (3) 
deft. had suffered no damage from the grant- 
ing of the interim injunction.—CLARKE- 


Held: 


JPRVOISE v. Scurt, [1920] 1 Ch. 382; 89 
L. J. Oh. 218; 122 L. T. 581. 
Cole v. Kelly, 


Add. Annotation : — Consd. 
[1920] 2 K. B. 106. 
For ‘“‘ that relation existing between him & 
the other tenants in common ’’ read ‘“ that 
relation not existing between him & the 
other tenants in common.”’ 
Add. Annotation :—Refd. Horlick v. Scully, 
{1927} 2 Ch. 150. 
Add. Annotation :—Refd. Melzak v. Lilien- 
feld, [1926] Ch. 480. 
Add. Annotation :—As to (1) Refd. Clarke- 
Jervoise v. Scutt, [1920] 1 Ch. 382. 

26 


E. R. 547 


Annotation :—Reld. Denton v. Richmond (1833), 3 Tyr. 630. 


117. 


Add. Annotation :—Refd. Matthey v. Curling, 
[1922] 2 A. C. 180. 


117a. ——— Grass land laid down by tenant.}— 


sis mised ae sbeouhe. ‘andor 
cultivation. The leasce failed to crop 
or summer-fallow 80 acres brought 
under cultivation 
red with water. 
gave evidence that a crop of green feed 
grown on the 30 
the lessee could 
not, or did not choose to crop, he must 


sical BRVOISE v. Bourt, No. os: ante. 


Jouxeon, 1992), 63. D. R. 168: 
32 Man. L 3), OF 92215 WeWR. 
ais uA 


PART III. SECT. 2, ae 


owing to the land 


The lessor 
Veo oe 


120 i —- AINL 
Howec “(Sask. ), [1926] 1 D. L. ht. M3 
CAN. 


ei, —— ——.}—Applt. alleged that | summer-fallow; ‘‘cro within the sd. Mis ng—~— Claim for dam- 
he was prevented from summer- | covenant in the lease uded a@ re ages during enanoy— determined.] 
following by an excessive quantity of crop. —STerrs v. SMITH {ie2)). — Agricult tural Idings (Scotland) 
water being on the land :—Held : Fi bal D. R. 452; 17 Alta. R. 366 Act, 1923 (oc. 10), 8. 15 wh), is, except 
was entitled to $133 dan e8,.—-H ONT. i923} 1W. W. R. 70 a GAN. pride rds disputes relating to the con- 
v. WHIBERG (1921), 67 D. L. R. 777.— eili, ——— & to break land—Breach— | struction of the lease, a plicable ouly 
CAN. Measure of damages.}—The measure of . disputes arising out o a- 
e i. —— Or ‘to crop—Breach.}—A | damages is the value of the additional | tion of the tenancy ; = ‘. “claim for 
lessee agreed each year wr either to crop | work n to do the summer- | damages for miscropp vy ay 
or summer-fallow every portion of tbe fallowing breaking.—TocnER v. | landlord against a Siler dere. 35 (2) 


Cases 140—229. 


140. 


Add. Annotations :—Refd. Raikes v. Ogle, 
[1921] 1 K. B. 576; Brakspear v. Barton, 
{1924} 2 K. B. 88. 


164a. Against sub-letting—Letting of grass keep 


in last year of tenancy—Agistment.|— Where 


the tenant of a farm covenants not to underlet 


or permit pe other person to use or occupy 
any part of the demised premises without the 
written consent of the landlord, the sale or 
letting by the tenant, without such consent, 
in the last year of his tenancy of the grass 
keep, ¢.e. growing herbage, of his pasture 
lands for a definite period, is a breach of the 
covenant, although such sale or letting is in 


accordance with the usual practice of an 


outgoing tenant in that part of the country. 
Semble: agistment, i.e. the taking in by 
the tenant of the sheep or cattle of another 
to be depastured on the farm at so much per 
head per week, would not be a breach of the 
covenant.—RICHARDS v. DAViEs, [1921] 1 Ch. 
90; 89 L. J. Ch. 601; 124 L. T. 288; 65 
Sol. Jo. 44. 


Sus-sxectT. 16.—OTHER MATTERS (Vol. II., p. 28). 


Add the following case :— 


166a. Tenant to perform ‘‘ team-work °’ for land- 


226a. 


lord.|—An agreement for an agricultural 
lease contained a stipulation that the tenant 
should perform each year for the landlord, 
‘‘at the rate of one day’s team-work with 
two horses & one proper person for every 
£50 of rent when required, except ut hay & 
corn harvest, without being paid for the 
same.’ In ejectment for a forfeiture :— 
Held: (1) the work thus to be performed 
meant any work for which teams are generally 
used, & therefore included drawing coals to 
B. Palace ; (2) the tenant was not bound to 
supply a car or other vehicle for the purpose 
of the work.—MARLBOROUGH (DUKE) v. 


Part V. | 


——.J—Where the tenant of a farm 
held on a verbal tenancy becomes bkpt., & 
the trustee, having entered into possession 
of the farm, subsequently disclaims the 
tenancy, he is excluded from all benefit as 
well as liability thereunder, including the 
tenant-right or right to compensation under 
custom of statute for unexhausted improve- 
ments by the tenant, & the amount fixed for 
compensation having been paid by the in- 








ENGLIsH AND Emprre Dicrest SUPPLEMENT. 


Osrorn (1864), 5 B. & S. 67; 3 New Rep. 
568; 38 L. J. Q. B. 148; 10 L. T. 28: 28 
J. P. 532; 12 W. BR. 418; 122 BE. R. 758. 


178a. Right of vendor to reimbursement from pur- 


chaser. ]—By an agreement for the sale of real 
estate it was provided that if from any cause 
whatever other than wilful default on the 
part of the vendors the purchase was not 
completed on Jan. 2, 1899, the purchase- 
money should bear interest at 5 per cent. 
A dispute arose about the wording of the 
conveyance, & the purchase was not com- 
pve’ on the day fixed; the purchaser 

rought an action for specific performance, 
& the judge held that the vendors had been 
wrong in the dispute & gave judgment for 
specific performance with costs. After the 
commencement of the action one of the 
farms agreed to be sold fell vacant. The 
vendors did not let it, but occupied it them- 
selves, paid the valuation of the outgoing 
tenant, & farmed the land :—Held: under 
the account of rents & profits directed by the 
order for specific performance, which was not 
on the footing of wilful default, the vendors 
were entitled to be allowed what they had 
paid for the valuation .& the expenses of 
realising the crops, but not for the losses 
incurred in farming.—BENNETT v. STONE, 
[1902] 1 Ch. 226; 71 L. J. Ch. 60; 85 L. T. 
753; 50 W. RK. 118; 46 Sol. Jo. 151; affd., 
[1903] 1 Ch. 509, C. A. 


Annotation :—Refd. Re Bayley-Worthington & Cohen’s Con- 
tract, 1909) 1 Ch. 648. 


175a. Agreement to pay interest on amount of 


194. 


incoming valuation & on quitting to leave 
equal value of tenant rights.|—Held: not to 
create a personal debt to the lessor, but to 
enure for the benefit of a subsequent land- 
lord.— WAGSTAFF v. CLINTON (1883), 1 Cab. 
& El. 45. 

Add. Annotalions :—Consd. Bradbury vr. 
Grimble (1920), 124L.T.189. Refd. Lowther 
v. Clifford (1926), 95 L. J. K. B. 576. 


Compensation. 


coming tenant to the landlord, to whom 
arrears of rent are due, the landlord is not 
bound to account for such payment.—Re 
WADSLEY, BETTINSON’S REPRESENTATIVE 
v. TRUSTEE (1925), 94 L. J. Oh. 215; [1925) 
B. & C. R. 76. 


229, Add. Annotations :—Refd. Bradshaw v. Bird, 


[1920] 3 K. B. 144; Dale v. Hatfield Chase 
Corpn., [1922] 2 K. B. 282. 


during the currency of tho lease cannot. 
be referred to urbn., but falls to bo 
determined by the ct. in an ordinary 
action.—WESTWOON _ Ut, BARNETT, 


PART III. SECT. 2, SUB-SECT. 16. 


se. Covenant to deliver to landlord 
Share of crop or pay tts value—Option 
of tenant—Time for exercising.|—The 
lessee of a farm agreed to deliver to 
the lessor a fixed share of the crops, 
or pay the value thereof, al] crops to 
remain the property of the lessor unfil 
the settlement of accounts at the 
termination of the contract :—H ld : 
the time for the exercise of the option 
was upon the settlement of accounts 
when the contract was terminated.— 
Diokig v. SPARE (1921), 62 D. L. Rh. 
651 ——CAN. 


PART Ill. SECT. 3, SUB-SECT. 7. 
sf. Generalrule—No right tocompensu- 


tion.|—At common law a tenant is not 
entitled on quitting to any compensa- 


tion for ermanent improvements 
made by him during his tenancy on 
the premises leascd.—R. v. KASTER- 
BROOK, [1929] Ex. C. R. 28. AN. 


PART V. SECT. 8, SUB-SECT. 1.—A. 


se. Improvements made in mistaken 
belicf as to ownership of land.|—Under 
the statute law of Ontario, in order 
that the occupant of any land may be 
entitled to compensation for “‘ lasting ”’ 
improvements on tho land he must show 
that the improvements were made 
*‘ under the belief that the Jand was his 
own,” & a tenant recognising another 
as the owner by the payment of rent 


4 


to him is not entitled upon the Jease 
being terminated to any compensation 


for any improvements made by bim.— 


R. v. EASTERBROOK, [1929] Ex. C. KR. 
28; affd., [1931] S. C. R. 210; 1 
D. 'L. R. 628.—CAN. 


PART V. SECT. 8, SUB-SECT. 1.—B, 


229 i. Purchaser.}—-An estate was 
sold with entry to tho purchaser at 
Martinmas 1022, & on tho same dato 
an existing lease of the 
terminated, & the tenant 
pee Less th 
ater, ho intimated a claim for com- 
pensation for improvements to the 
purchaser, & applied to the Board of 
Agriculture, who appointed an arbiter: 
~—Held: the “landlord”? Hable to 
make payment of compensation to the 
tenant was the selling owner, in respect 


lands 


228a. Incoming tenant agreeing to repay com- 


ser ppeer paid by landlord—Action by land- 
ord on agreement—When cause of action 
arises.|—By an agreement dated Dec. 24, 
1915, made under geal, pltfs. let to deft. a 
small-holding from year to year from Feb. 2, 
1916, at a rent of £132 10s. a year payable 
by half-yearly payments on Feb. 2, & Aug. 2, 
each year. The tenant agreed ‘to pay on 
entry any allowance or compensation which 
may be due from the council to the outgoing 
tenant in respect of feeding stuffs or manures 
or any improvements mentioned in A. H. 
Act, 1908, Sched. 1, Part III.’’ Deft. entered 
into occupation of the small-holding on 
Feb. 2, 1916. At that date the amount of 
the compensation payable to the outgoing 
tenant had not been fixed, & it was not until 
Keb. 11, 1918, that the amount of compensa- 


tion was eed to. It was then agreed that 
the council should pay the outgoing tenant 
£30 17s. 6d., & that sum was paid by the 


council to the outgoing tenant on Mar. 17, 
1921. On Jan. 138, 1923, pltf. council brought 
an action in the county ct. claiming to 
recover from deft. the sum of £80 17s. 6d. 
under the agreement of Dec. 24,1915. Deft. 
pleaded that pltfs.’ cause of action had 
arisen on Feb. 2, 1916, the date of his entry 
on the holding, & that therefore the claim 
was barred by Stat. Limitations, s. 3, because 
the action was not brought “ within six 
years next after the cause of such action or 
suit ’’ :—Held: pltfs.’ cause of action against 
deft. did not arise on Feb. 2, 1916, when 
deft. entered on the holding but only on 
Feb. 11, 1918, when the amount of the 
compensation was ascertained by agree- 
ment; therefore the time only began to run 
from Feb. 11, 1918, & the action was not 


255. Add. Annolutions :—Consd. 
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barred. — CHESHIRE OCouNtTy CouNcIL v. 
Hoptey (1923), 180 L.T.128; 211L.G.R. 624. 


Annotation :—Refd. Cayrer, Irvine v. Board of Trade, [1927] 
1K. B. 269. 


‘282. Add. Annotation :—Consd. Re Russell & 


Harding (1922), 128 L. T. 476; Re Joel’s 
Lease, Berwick v. Baird, [1930] 2 Ch. 359. 


288. Add. Annotation: —Refd. Re Masters & 


Duveen, [1923] 2 K. B. 729. 


237a. Agricultural Holdings Act, 1908, s. 1 (1)— 


Improvements requifed to be made under 
tenancy agreement—Agreement made before 
January 1, 1921.J|—A contract of tenancy 
made in 1906 for a term of fifteen years 
contained an agreement by the tenant to 
plant half the land with fruit trees & fruit 
bushes within the first four years, & the rest 
with fruit trees within the first ten years of 
letting. The tenant planted trees & bushes 
in accordance with the agreement. At the 
end of the tenancy he claimed compensation 
for the improvement thus made:—AHeld: he 
was not entitled to compensation, the im- 
provement being one which he was required 
to make by the terms of his tenancy & the 
contract of tenancy having been made before 
Jan. 1, 1921.—HvcKELL v. SAINTEY, [1923] 
Ley ae eee 92 L. J. K. B. 813; 128 L. T. 


237b. Agricultural Holdings Act, 1928 (c. 9)— 


Arable laid down as temporary pasture. |--— 
WARE v. DAviss (1931), 172 L. 'T. Jo. 364 ; 
72 Ju. Jo. 308, D.C. 


239. Add. Annotation :—As to (2) Refd. Premier 


Dairies v. Garlick, [1920] 2 Ch. 17. 


242a. Agricultural Holdings Act, 1908—Attempted 


exclusion of statutory compensation.|]—Jte 
Masters & DUVEEN, No. 267a, post. 

Simpson v. 
Crowle, [1921]3 K. B. 243 ; Smythe v. Wiles, 


that he alone was the “ landlord ”’ 
at the termination of the tenancy when 
the tenant quitted the holding & the 
vlaim for compensation emerred, & 
the obligntion so incurred did not 
transmit to the purchaser, & interdict 
against the arbn. proceedings granted. 
—WADDELL v. Howat, [1925] S. C. 
484.—SCOT. 


PART V. SECT. 3, SUB-SECT. 1.—D. 

237 viia. .J—Where a 
landlord abstains from terminating a 
tenancy, he gives no benefit to the 
tenant under s. 1 (2) (a) of the above 
Act where it is not proved that the 
tenancy was continucd in considera- 
tion of the tenant exccuting the im- 
provement.—MACKENZIE . MACGIL- 
LIVRAY, [1921] 8. C.722 58 Se L. R. 
488.—SCOT. 

237 ix. ———- Tenant laying down 
temporary pasture.J-—-The fact that an 
arbiter finds that in laying down 
temporary pasture the tenant is com- 
plying with the rules of good husbandry, 
which he was bound to observe, does 
not preclude him from also finding 
that the temporary pasture is an 
improvement for which the tenant is 
entitled to compensation under theo 
above Act.—MACKENZIE 0. MACGIL- 
LIVRAY, [1921] S. C. 722; 58 Se. L. R. 
488.—SCOT. 

sg. Agricullural Holdings (Scotland 
Act, 1923 (c. 10), 8. 1 (1)—Lease enter 
into before Jan. 1, 1921— Adoption of one 
of alternative obligations in lease.|— 
A lease entered into bofore Jan. 1, 1921, 
bound the tenant to adopt one of twa 
rotations of cropping. The tenant 
adopted onc of the prescribed rotations, 
with the result that he made an 
improvement upon his holding within 
Sched. I. of above Act. On quitting 
the holding at- the termination of his 
tenancy bo claimed compensation for 











the improvement from the landlords : 
—Held: he was entitled to com- 
pensation as for a voluntary improve- 
ment, in penbecy that he was not 
required by the lease to execute the 
particular improvement, but was merely 
bound to adopt ono or other of two 
prescribed metbods of cultivation.—- 
cone v. SHERRET, [1928] S. C. 493.— 


PART V. SECT. 8, SUB-SECT. 1.—-G. 


sh. Agricultural Holdings (Scvtland) 
Act, 1908 (c. 64} —Sufficiency of notice.) 
—A tenant who has, before the 
determination of his tenancy, made it 
clear to the landlord that he proposes 
to claim for uncxhausted manures & 
feeding stuffs, but without furnish- 
ing the particulars or amounts, has 
sufficiently complied with s. 6 (2) of 
the above Act.—ROGER v. HUTOHE- 
pon, (eas) 8S. Cc. (H. L.) 140, 170.— 


PART V. pias 3. non 1.— 
» (a). 

sj. Agricultural Holdings (Scotland) 
Act, 1923 (ec. 10)-—* Question _ or 
difference "—What amounts to.)—The 
purchaser of a farm, who became 
proprictor as at Whit-Sunday 1928, had 
entered into an agreement on May 7, 
1928, with the tenant, that, in con- 
sideration of the tenant vacating the 
farm by June 30. 1928, the purchaser 
would (inter alia) take over at valuation 
certain crops, stock, & implements. 
The parties thereafter executed a sub- 
mnission to two arbiters & an overs- 
Taan, by whom a valuation was made. 
In an action at the instance of the 
tenant against the new proprietor for 
sums due under the valuation :—Held: 
the submission did not involve an 
question or difference within Agricul- 
tural Holdings (Scotland) Act, 1923, 


5 


8 15 (1), In respect (vw) that the new 
rroprictor’s obligation to take over 
he tenant’s crops, stock, & implements 
arose, not ‘*‘ out of the termination 
of the tonancy,”’ but from an cxpross 
agrecment betweon the parties;  & 
(b) that, on May 7, 1928, the date 
when the agreement to tako over nut 
valuation was entered into by the 
parties, the relationship of “‘ landlord ” 
& “tenant”? did not cxist between 
them; &, yatatiae hers & the submission 
was not incompetent because it did not. 
take the form, required by sect. 16 (1) 
of the Act of submission to a single 
arbiter.—-CAMERRON v. NICOL, [1930] 
Ss, C. 1.—SCOT. 

sk, --—— Effect of submission. |—Helad : 
when both parties to an agricultural 
valuation allow arbn. proceedings to be 
carried on by a method which is not in 
strict conformity with the provisions 
of Agricultural Holdings (Scotland) 
Act, 1923, s. 16, & tho arbiter has 
issued his award, they are barred 
ersonali exceptione from objecting to 
he competence of the proceedings.— 
Scone v. NICOL, [1930] S. C. 1.-—— 


PART V. eau 8, SUB-SECT. 1.— 


264 i. Award—Particulars nol speci- 
fied in.|—Theo proprietor of a farm &. 
the outgoing tenant, cntcred into u 
submission, whereby they referred the 
valuation of certain crops, stocks, & 
implements, agreed to be taken over 
by the proprictor, to two arbiters, & 
to an oversman to be appointed by the 
arbiters to act in the event of thoir 
differing in opinion. An award was 
issued signed by the two arbiters & 
the oversman, which contained nothing 
to show in respect of which, if any, of 
the items under valuation the arbiters 
had differed in their estimate, thereby 


Cases 286—288c..  Enouisn ann Empme Diczsr SuppLeMEnT. _ 


{1921} 2 K. B. 66. Refd. St. Magnus, etc., 
Parochial Church Council v. London Diocese 
(Chancellor), [1928] P. 
Robinson, [1928] 2 K. B. 353. 
259. Add. Annotations :—Apld. Bradshaw v. Air 
Council, [1926] Ch. 829. Refd. Ellesmere v. 
I. R. Comrs. (1918), 88 L. J. K. B. 337; 
Haynes v. ee Colliery Co. (1923), 130 
L. T. 282; Mansfield v. Robinson, [1928] 2 
K. B. 853. ' 
264. After this case add as follows :— 
See, further, Sect. 3, sub-sect. 30, post. 


SUB-SECT. la.—COMPENSATION FOR INCREASED 
OR DIMINISHED VALUE OF HOLDING. 


A. Compensation to Tenant. 
See A. H. Act, 1923, s. 9. 


B. Compensation to Landlord. 
See A. H. Act, 1923, s. 10. 


264a. Notice of claim—Time for giving—Agricul- 
ture Act, 1920 (oc. 76).J}—Held: the meaning 
of sect. 19 of the above Act taken as a whole 
was that the landlord should have a right of 
compensation for deterioration under the 
sect. if he gave a notice before the termination 
of the tenancy & not otherwise; but if he 
had a right under contract to claim for 
deterioration apart from the sect., nothing 
in the sect. should interfere with that right. 
A tenant held a farm as a yearly tenant 
under the landlord upon the terms, as the 
arbitrator found, of an agreement in: writing 
under which the father of the tenant had 
originally held the farm. On Aug. 20, 1920, 
the landlord served a notice to quit upon the 
tenant, which expired as to the land, other 
than the boozy pasture, on Feb. 2, 1922. 
The tenant gave up possession of the land 
except the boozy pasture, the tenancy of 
which did not expire until May 1, 1922, 
upon that date. On Mar. 28, 1922, the 
landlord gave notice of & particulars of a 
counterclaim against the tenant for waste 
wrongly committed or permitted by the 
tenant & for breach of contract or otherwise, 
whereby he claimed for neglect in the care 
of hedges & ditches on the land & dirty 
land :—-Held: (1) the landlord’s claim was 
not barred by sect. 19 of the above Act; 
(2) the boozy pasture & the rest of the farm 


88; Mansfield v. 


265b. 


were held under one contract of tenancy ;_ 
the contract did not y cease under 
sect. 10 (7) of the above Act until May 1, 
1922, the date of the termination of the 
boozy tenancy, & the landlord’s notice was 
therefore in time.—Re ARDEN & RUTTER, | 
(1923] 2 K. B. 865; 130 L. T. 61; sub nom. 
ARDEN v. Rurrer, 92 L. J. K. B. 894, ©. A, 


Annotation :—As to (1) Refd. Lowther v. Clifford, [1927) 1 
K. B. 130. 





265a. ——— Right to compensation—Tenant holding 


over after notice to quit.|—A tenancy was de- 
termined by notice to quit on a certain day. 
The tenant remained on in possession for 
about nine months, & was finally ejected. 
Two days before his ejectment he furnished 
details of his claim for compensation :—Held : 
the tenant, from the date when his notice 
expired, was not holding under a contract of 
tenancy, & the Jand which he persisted in 
occupying unlawfully was not a holding 
within sect. 11 of the above Act, & he, there- 
fore, was not within the benefit of the Act.— 
OAVE v. Paae (1923), 67 Sol. Jo. 659, O. A. 
Liability to pay compensation—‘‘ Land- 
lord ’’——-Purchaser entitled to rents—Purchase 
not completed till after claim.}|—-Certain land- 
owners let a farm to tenants. In 1917 they 
gave notice to the tenants to quit at Michael- 
mas, 1918, with a view to the sale of the farm. 
In Oct. 1917, they agreed to sell the farm to 
@ purchaser. On July 5, 1918, the tenants 
gave to the purchaser, who was then entitled 
to the rents & profits, notice in writing under 
sect. 1 (1) of the Act of 1914 of their in- 
tention to’ claim compensation in terms of 
sect. 11 of the Act of 1908. On July 18, 
1918, the sale of the farm was completed :— 
Held: (1) the purchaser was the “ landlord ”’ 
witbin the Acts; (2) the notice of intention 
to claim compensation was rightly given to 
him; (3) he was liable to pay compensation. 
—BRADSHAW v. BIRD, [1920] 8 K. B. 144; 
90 L. J. K. B. 221; 123 L. T. 703, C.A 





Annotations :— As to (1) Expld. Richards v. Ad bee [1927] 
K. B. 76. Genera . onsd. Dale v. Hatiield 

on as {1922} 2 K. B. 

93 L. J. K. B. 785. 


Ohase 
282; Tombs v. Turvey (1923), 


265c. —-—- —-—- ——— Person entitled to rents at 


end of tenancy.|—(1) Where the tenant of an 
agricultural holding, who has been disturbed 
in his tenancy, becomes entitled under 


ane ah eat CRE SENTRA SP EI ASE“ SE Sniffer SA rth pts Vy ES 


rendering necessary a devolution on 
the oversman :—Vield; the valuation 
belonged to a class of arbn. where a 
rigid conformity with formal procedure 
was not exacted; &, accordingly, that 
the award was not invalid because it 
did not distinguish between items 
valued by the arbiters alone & items 
upon which the decision of the overs- 
man had been rendered necessary.-— 
a v. NIooL, ({1930] 8S. C. 1.— 
sj. What questions arbiirator may 
determine—Termination of tenancy— 
Agricultural Holdings (Scotland) Act, 
1923 (c. 10), s. 15.J)—In a note of sus- 
ension & interdict brought by the 

andlords of a farm, craving the ct. to 
interdict procee in an arbn. under 
the above Act upon a claim by the 
tenant, who had vacated the farm 
in favour of a new occupier, for com- 
pensation for improvements, the com- 
lainers maintained that the tenancy 

ad not terminated, & that the appoint- 

ment of an arbiter under the Act was 
— : the question of the 

0. t’s title to present a claim was 
not one of the mat remitted by the 
Aot to the exclusive jurisdiction of the 


arbiter, but was a question precedent 


to the existence of a statutory claim, & - 


the ct. had jurisdiction to entertain 
the action of interdict..—DONALDB&ON’S 
HOSPITAL (EDINBURGH) TRUSTEES v. 
ESSLEMONT, [1925] S. C. 199; on ap- 
peal, [1926] 8. C. (H. L.) 68.—SCOT. 
sk. Form of arbitratton— Arbitration 
belween outgoing & incoming tenanta— 
Agricultural Holdings (Sco ) Act 
1908 (c. 64).}—There is nothing illegal 
in the outgoing & incoming tenants 
entering into an agreement for a 
common law arbn.— ROGER v. HUTOHE- 
ae {1922} S. O. (H. L.) 140, 170.— 


257i.-—- —— ae ee 
for preparing & adjust a special 
case fall to be dealt th by the 
arbiter.— THOMSON 0. GALLOWAY, 
[1919] S. C. 611; 66 Se. L. R. 521. 
—8CO 


? 


PART V. SECT. 3, SUB-SECT. 2. 


sl. ra eager Holdings (Scotland) 
Act, eet 64)—Waat 7 arbi- 
trator determine, 

the above Act it falls to the arbiter 


to determine questions connected with 


8 


the time & validity of notices to quit 
& notices claim compensation.— 
COWDRAY ¥v. Ferries, [1919] 8. C. 
(Hi. L.) 27.—8COT. i 


sm. Agriculture Act, 1920 (c. 76), 8. 10 
——Claim exceeding one year’s ren 
Damage proved less than one year's 
rent.}--A tenant claimed compensation 
for disturbance to an amount exc 
one year’s rent, & the claim went to 
arbn., in which it was proved that the 
dainage sustained b was less than 
one year’s rent :—~Held ; the minimum 
amount of compensation payable to a 
tenant under Agriculture Act, 19320 


one year’s rent; &, al 
matter had gone to arbn. a “ dispute ”’ 
had not been avoided, the tenant was 
still entitled to one year’s rent & was 
not limited to the amount of 
actually coe v. SPEIRS, 
(1924) S. C. 272.—8COT. | 

er ——— Loss from wile ha har tga a 
0. ng grain crop. nder 
sone < & {arm the landlord took over 


sect. 11 of the above Act to compensation 
for loss in connection with the sale or removal 
of his household goods, implements, or stock 
on the condition, among others, of giving to 
the landlord a reasonable opportunity of 
making a valuation of such goods, etc., the 
question whether he has given such a reason- 
able opportunity is in each case a question 
of fact depending on the circumstances. The 
mere lapse of an interval of several months 
between notice of intention to claim com- 
pensation & sale or removal is not of itself 
sufficient to satisfy the condition. 

(2) Where the tenant of an agricultural 
holding has given notice to his landlord under 
sect. 11, proviso (6), of his intention to claim 
compensation for disturbance, & the landlord 
before the appointment of an arbitrator under 
that sect. assigns the reversion, the person 
who is liable to pay such compensation as 
may be awarded is the person who is entitled 
to receive the rents at the termination of the 
tenancy, & the notice of intention to claim 
so given to the original landlord will enure 
for the benefit of the tenant as against such 
last-named person. 

(3) Assuming sect. 48 (2) of the above Act 
to apply to proceedings for compensation for 
disturbance as well as for improvements, the 
commencement of the ‘‘ proceedings ’’ is not 
the service of notice of intention to claim 
compensation, but the appointment of the 
arbitrator.— DALE v. HATFIELD CHASE CORPN., 
[1922] 2 K. B. 282; 92 L. J. K. B. 237; 
ie a T. 194; 87 J. P.11; 20 L. G. R. 765, 


Annotations :—As to (2) Consd. Tombs v. Turvey (1923), 93 
L K. B. 785. Refd. Richards v. Pryse, (1927] 2 K. B. 


266a. ——— Notice of claim—-To whom given— 
-Purchaser entitled to rents.]|—BRADSHAW v. 
Brrp, No. 265b, ante, 

266b. —>— Landlord — Subsequent 
alienation of reversion. |—DALE v. HATFIELD 
CHASB Corpn., No. 265c, ante. 


Reasonable opportunity of making 
valuation—What amounts to.]—DaALE v. 
HATFIELD CHASE CORPN., No. 265c, anle. 


266d. ——— Commencement of ‘‘ proceedings ’’— 
What amounts to.J—DaLE v. HATFIELD 
CHASE CoRPN., No. 265c, anie. 
266e. Agriculture Act, 1920 (c. 76)—Right to com- 
pensation—Withdrawal of notice to quit — 
What amounts to.]—In Sept. 1920, a land- 
lord gave to the tenant notice to quit his 
tenancy of a farm for which he was paying 
a yearly rental of £506 2s. On Dec. 31, 1920, 
the landlord wrote to the tenant: ‘‘I have 
received an offer of £670 per annum for your 
holding. If you choose to give me the same, 
you are most welcome to continue the 
tenancy ”’ :—Held: having regard to sect. 10 
of the above Act, the letter of Dec. 31, 1920, 
did not constitute an offer in writing to with- 
ascortained by arbn. After threshing | 
it was found that the quantity had | SCOT. 
been underestimated by the arbiters. 
The outgoing tenant claimed, under sp. A 
the above sect., a8 compensation for | Act, 1923 
Joss in connection with the sale of the | to tak 
farm produce, a sum representing the 
difference between the price he had 


received & the price of the actual 
quantity threshed :—Held: the loss 








266c. 


notice to quit. 


FOR SCOTLAND, [1925] s. Tol 613.— 


cultural Tfoldings (Scotland) 


Having taken over 
another farm with a bound stock, he 
sold his sheep at a displenishing sale, 
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draw the notice to quit within the proviso 
to sect. 10 (1) of that Act.—Re PERRETY & 
BENNET?Y-STANFORD, [1922] 2 K. B. 592; 
91L. J. K. B. 930; 128L.T.57; 38T. L. R. 
849; eub nom. PERRETT v. BENNETT- 
STANFORD, 66 Sol. Jo. 680, C. A. 

266f. ——- ——— Ejectment proceedings following 
notice to quit.)}—The Jandlord of a farm 
served on the tenant a notice to quit on 
Mar. 25, 1928. Owing to the illness of his 
wife, the tenant did not quit the farmhouse 
at the expiry of the notice, but he quitted 
the land, save as under the custom of the 
country, immediately after the expiry of the 
notice. Ejectment proceedings were brought 
by the landlord & judgment was obtained 
by default of appearance. On being served 
with the notice to quit, the tenant duly 
served on the landlord a notice of intention 
to claim compensation for disturbance under | 
sect. 10 of the above Act :—Held: if the 
tenant was ejected, the ejectment was in 
consequence of the notice to quit, &, there- 
fore, the tenant had quitted the farm in 
consequence of the notice to quit terminating 
the tenancy, & the tenant was accordingly 
entitled to compensation under sect. 10 of the 
ro aes v. ROSE (1923), 68 Sol. Jo. 420, 

A. 


266g. —— Necessity for proof of loss or 
expense—Entire holding in occupation of sub- 
tenants.|—The effect of sect. 10 (6) of the 
above Act is that as a condition precedent 
to his right to compensation for disturbance 
a tenant must prove that he has incurred 
some loss or some expense of the kind 
indicated in the sub-sect.; that on proof of 
that he is entitled as a minimum to one yeur’s 
rent of the holding ; but that unless he proves 
some loss or some expense of the kind 
indicated he does not bring himself within 
sub-sect. 6 & is not eutitled to compensation. 
Therefore where a lease of a holding under 
the Act was duly determined by notice to 
quit & the holding was entirely in the occupa- 
tion of sub-tenants whose sub-tenancies 
terminated without notice on the termination 
of the lease, & the lessee did not sell or 
remove any household goods, implements of 
husbandry, fixtures, farm produce or farm 
stock on or used in connection with the 
holding :—Held: he was not entitled to 
compensation for disturbance under sect. 10. 
—AGRICULTURE & FISHERIES MINISTER v, 
DEAN, [1924] 1 K. B. 851; 93 L.-J. K. BL 
374; 180 L. T. 709; 40 T. L. R. 285; 68 
Sol. Jo. 401, C. A. 

Annotations :-—Consd. Westlake v. Page, [1926] 1 K. B. 298. 

Refd. Selleck v. Hellens (1928), 98 L. J. K. B. 214. 

266h. -—— Notice of claim—Time for giving— 
‘‘Termination of tenancy ’’—Tenancy of 
different parts of holding expiring at different 
times.|—A landlord let a farm, according to 
the custom of the country, upon a yearly 








value :—Held: the loss waa directly 
attributable to the quitting of the 
holding under sect.. 12 (6) of above Act. 
--~KESWICK v. WRIGHT, [1924] S. C. 


(c. bee fri ou pd 766.—SCOT. ° 

e over stock—Claim for loss on my ae 
] sq. -—— = Venant holding over after 
sale.}—Tho tenant of a farm received notice tou quit—No right to compensa- 


tion. }--HENDKRY es WALKER (1927), 


S. 1. T. 333.---SCO 


was not ‘ directly attributable to the 
quitting of the holding,’ but had 
arisen from an error of the arbiters.— 
MOGREGOR v. BOARD OF AGRICULTURK 


J.8. 


the landlord refusing to take them 
over. In a claiin for compensation 
for the differouce hetween the price 
realised & the ‘going concern” 


7 


ar, —— Hjeclinent proceedings follow- 
ing notice to quit—Whether tenant 
entitled to compensation.| HENDRY v. 
WALKER (1927), S. L. ‘IT’. 333.--SCOT, 


4 


Cases 266h—266n. ENGLISH AND Empire Dicest SuPPLEMENT. 


tenancy on the terms that the tenant should | 266k. —— Amount of compensation—Tenant 


enter into occupation of the main portion of 
the land on Apr. 6, & of the farmhouse, farm 
buildings, & the remainder of the land on 
May 13, & that ‘‘ on the termination of the 
tenancy ”’ he should give up possession of the 
different portions of the farm on the respective 
dates, there being one rent reserved for the 
whole farm :—Held: the ‘‘ termination of the 
tenancy ”’ for the purposes of sect. 10 (7) of 
the above Act took place on May 13, not- 
withstanding that the main portion of the 
premises had to be surrendered at the earlier 
date.—Sembic: the proviso to sect. 18 (2) 
of the above Act applies only to a case where 
the tenant has been allowed by a landlord 
to remain on, after the cesser of the agree- 
ment. of tenancy, under a new agreement.— 
SWINBURNE v. ANDREWS, [1923] 2 K. B. 
483; 92 L. J. K. B. 889; 129 L. T. 650; 39 
T. L. R. 5453 67 Sol. Jo. 726, C. A. 


Aen :—Consd. Re Arden & Rutter, (1923) 2 K. B. 
266i. ——- ——— Given under Act subsequently 


repealed—Necessity for notice under repealing 
Act.|—A tenant) who had on Sept. 29, 1920, 
received notice to quit his farm on Sept. 29, 
1921, gave notice on Nov. 17, 1920, to his 
landlord of his intention to claim compensa- 
tion for disturbance under A. H. Act, 1908, 
s 11. That sect. was repealed by the Act 
of 1920, which came into force on Jan. 1, 
1921, & by sect. 10 substituted a new right to 
compensation for disturbance. The tenant 
gave no notice of his intention to claim com- 
pensation under that sect. as required “by 
sub-sect. 7 (b) thereof :—Held: not having 
given votice under sect. 10 of the Act of 1920, 
he had no right of claim under that sect., 
but his right of making a claim under A. HH. 
Act, 1908, s. 11, was preserved by Interpreta- 
tion Act, 1889 (c. 62), s. 38, notwithstanding 
the repeal of sect. 11.--LTAMILTON-GELL 1. 
Write, (1922) 2 K. B. 422; 91 TU. J. K. B. 
875; 127 L. T. 728; 88 T. LR. 829; 67 
Sol. Jo. 80, C. A. 


Annotation :—Consd. Briggs v. Dryden, Talbot v. Vickers, 
[1925] 2 K. Lh. 667. 


See, now, A. H. Act, 1923, s. 12. 
266j. Agricultural Holdings Act, 1923 (c. 9)—Right 


to compensation—Refusal or failure to agree 
to arbitration.}—(1) A landlord of a holding 
gave the tenant notice to quit, & in the same 
document stated that he had no desire to 
terminate the tenancy if the tenant would 
agree to his demand that the rent should be 
fixed by arbn. The tenant did not agree to 
arbn. :—Held: the tenant did not thereby 
disentitle himself to compensation, for the 
refusal or failure to agree to arbn. dealt 
with by sect. 12 (1) (e) of the above Act is a 
refusal or failure which has taken place 
before the date of the notice. 

(2) It cannot be laid down as o matter of 
Jaw, that in no case can the minimum com- 
pensation of one year’s rent provided by 
pect. 12 (6) be reduced under the provisions 
of sect. 12 (8) if the tenant, having held two 
or more holdings as tenant, remains in 
possession of one of them. Lut the pro- 
visions of sect, 12 (8) have no application to 
a case in which the tenant remains in posses- 
sion of the other holding or holdings, not as 
tenant, but as owncr.— WESTLAKE v. PAGE, 
[1926] 1 K. B. 299; 95 L. J. K. B. 456; 184 
L. T. 612, O. A. 


holding two or more holdings.]——-W5eTLAKE 
v. PAGE, No. 266j, ante. 


2661. ——- Liability to pay compensation—‘‘ Land- 


lord ’’—Agreement for sale—Whether pur- 
chaser entitled to rents.]|—In July, 1924, the 
owner of an estate, which included a farm in 
the occupation of tenants, agreed to sell the 
farm to a purchaser, who agreed to pay the 
purchase money in Oct. 1924. The agree- 
ment was subject. to conditions of sale, by 
one of which the purchaser agreed to pay the 
balance of the purchase money on the day 
named in the contract, & in that respect time 
was to be of the essence of the contract; & 
it was further agreed that ‘all rents & 
periodical outgoings’’ should be ‘‘ appor- 
tioned up to the completion,’”’ & added to or 
deducted from the purchase money as the - 
case might require. On Sept. 23, 1924, 
notice was given to the tenants to quit the 
farm on Sept. 29, 1925. The purchase was 
not in fact completed until Oct. 1925 :—- 
Held: (1) ‘‘completion’’ in the condition 
of sale meant actual completion, & not the 
date named for completion; (2) on Sept. 29. 
1925, the vendor was the ‘“‘ person entitled 
to receive the rents & profits’’ of the farm 
within sect. 57, & he, & not the purchaser, 
was the ‘‘landlord’’ within sect. 12 & the 

erson to pay compensation to the ten‘ints.— 

ICHARDS v. Prysep, [1927] 2 K. B. 76; 96 
L. J. K. B. 743; 137 L. T. 170, O. A. 


266m. ——— Notice of claim—By whom given— 


Joint tenancy.|—W., who had been tenant 
of a furm for many years, entered into 
negotiations with his landlord to have his 
tenancy agreement, upon the termination 
thereof, transferred to himself & B., & as 
the result of those negotiations W. became 
joint tenant of the farm with B. at the requcst 
of, & for the protection of, the landlord. 
Upon the termination of W.’s tenancy B. 
paid W. for the tenant right & also provided 
the whole of the finance necessary for carrying 
on the farm. On Tfeb. 21, 1024, W. alone 
gave notice to quit. On Mar. 21, 1924, the 
landlord served notice to quit upon both 
tenants, upon the ground that they were 
not cultivating the farm according to the 
rules of good husbandry. Thereupon B. 
gave notice to the landlord of his intention 
to claim compensation :—Held: (1) the 
notice given by B., being the one of the joint 
tenants who owned the household goods & 
agricultural implements & had suffered loss 
by their removal or sale upon the expiration 
of the joint tenancy, was sufficient to give 
the arbitrator jurisdiction; (2) it being the 
object of sect. 12 (7) (6) of the above Act 
that the landlord should have notice of what 
compensation was claimed against him, it 
would, in the case of a joint tenancy, be a 
great hardship upon the tenant who had a 
proper & valid claim for compensation which 
was to be defeated because his joint tenant, 
who had no such claim, had not joined in the 
notice.—Fiowson v. Buxron (1928), 97 
L. J. K. B. 749; 139 L. T. 504, C. A. 


266n. —— Notice to quit—Reason must be stated— 


Effect of notice giving alternative erie 
A tenant in giving a notice to quit under 
sect. 12 (3) of above Act, on account of the 
landlord’s refusal or failure to agree to the 
tenant’s demand for arbn. as to the rent of 


the holding, is, as a condition precedent.to 
his right to compensation for disturbance, 
bound to state correctly the reason for the 
notice which in fact exists, but he may put 
himself right by putting his notice in the 
alternative by stating that the notice given 
was either for the reason that the landlord 
had refused or that he had within a reasonable 
time failed to agree to the demand made on 
him by the tenant for arbn. 

Where the landlord had within a reason- 
able time failed to agree to such a demand 
but had not refused to do so & the notice to 
quit wrongly stated that it was given by 
reason of the landlord’s refusal to agree :— 
Held: the tenant could not succeed in his 
claim for compensation for disturbance.— 
SELLECK v. HELLENS (1928), 98 L. J. K. B. 
214; 140 L. T. 353; 45 T. L. R. 179; 73 
Sol. Jo. 76, C. A. 


SuB-sEcT. 3a.—COMPENSATION FOR ENFORCEMENT 


OF PROPER CULTIVATION. 


2660. Corn Production Act, 1917 (c. 46),s. 9 (9)— 


Who is person interested—Tenant.J—(1) A 
notice to convert certain land into tillage, 
made under sub-sect. 1 of the above sect. & 
Defence of the Realm Regulations, 1914, 
reg. 2 M, was served on the owner of land who 
was in occupation. After the service of the 
notice the owner agreed to Jet the land to a 
tenant who entered into occupation & carried 
out the requirements of the notice. The 
notice had not been served on the tenant. 
The tenant claimed compensation for loss 
alleged to have been suffered by him by reason 
of his having carried out the requirements 
of the notice, & the claim was referred to 
arbn. under the Act, & the arbitrator stated 
@ case in which he asked the ct. certain 
questions :—Held ; the tenant was a ‘‘ person 
who was interested in the land in respect of 
which the notice was served,’’ within sub- 
sect. 9 of the above sect., inasmuch as he 
was interested at the time when the loss was 
alleged to have occurred ; & the tenant came 
within the words of the sub-sect. ‘‘ who 
sufiers any loss by reason of the exercise of 
the powers conferred by this sect.’”? & was 
entitled to compensation for the loss, if any, 
though the notice had not been served on 
him, as he had carried out the requirements 
of the notice. 

(2) Two notices were served, each in respect 
of a different field in a separate farm occupied 
by the same tenant :—Held: in the circum- 
stances, the loss, if any, in respect of each 
field should be assessed separately. 

(8) The tenant of certain land in respect 
of which a notice to plough had been served 
under the Act sent in a claim for compensa- 
tion on Sept. 28, 1918, for the year 1918, & 
in 1919 he sent in a claim for compensation 
for 1919. The arbn. to assess compensation 
was held after both claims had been sent in : 
—Held: the assessment should not be based 
on. the loss, if any, in each year separately; 
- (BANKES, L.J.) the arbitrator should take 


266q. 
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any profit in one year against any loss in 
the other; (ScruTron & ATKIN, L.JJ.) the 
whole effect of the exercise of the powers 
conferred by the sect. had to be considered 
by the arbitrator, including an estimate of 
the probable loss or profit in the future. 
—Re Topp & NorrH RIDING OF YORK- 
SHIRE AGRICULTURAL EXECUTIVE COMMITTEE, 
f1921)1K. B. 281; 90 L. J. K. B. 228: 124 
L. T. 407; 85 J. P. 89; 18 L. G. R. 790, C. A. 


266p. —— Separate notices as to parts of two farms 


—Occupied by one tenant—Method of assess- 
ment.|—Re Topp & NoRTH RIDING oF 
YORKSHIRE AGRICULTURAL EXECUTIVE COM- 
MITTEE, No. 2060, ante. 

Separate claims by tenant for two 
successive years—-Method of assessment.|]— 
Re Topp & NortTH RIDING OF YORKSHIRE 
AGRICULTURAL EXECUTIVE COMMITTEE, No. 
2660, ante. 

Award—Jurisdiction of court to remit 
—-Award bad on face for ambiguity or un- 
certainty.|—In an arbn. for the purpose of 
awarding compensation under the above 
Act, the High Ct. may remit to the arbitrator 
an award bad on the face of it for ambiguity 
or uncertainty, in accordance with Arbitra- 
tion Act, 1889 (c. 49), although by sect. 11, 
sub-sect. 1, of the above Act, it is provided 
that arbns. thereunder shall be in accordance 
with A. H. Act, 1908, Sched. 2, which excludes 
Arbitration Act, 1889.—MuRRAY v. DALTON 
(1920), 90 L. J. K. B. 401; 124 L. T. 762 ; 
37 T. L. R. 234; 65 Sol. Jo. 155, D. C. 








Annotation :-—Refd. Re Jones & Carter, |1922] 2 Ch. 599. 


Control of food in wartime gencrally, sce 
Foop & Drogas, Vol. XXV., pp. 182 e/ seq. 


SUB-sEcT. 3b.—ASCERTAINMENT OF COMPENSA- 


TION. 


266s. In respect of what holdings compensation 


payable—Tenant sub-letting farmhouse.]— 
By an agreement of tenancy a IandJard de- 
mised to the tenant a farm of 1,000 acres 
together with a farmhouse & some cottages. 
There was a provision that the tenant should 
use the demised premises for farming pur- 
poses. The tenant subsequently, with the 

ermission of the landlord, sub-let the farm - 

ouse to a lady who used it as a house for 
paying guests. Upon the determination of 
the lease, the tenant made a claim for com- 
pensation under A. Hi. Act, 1908 :—Held: 
the ct. must have regard to the substance of 
what had been done; by the lease the hold- 
ing was an agricultural one, & the fact that 
the farmhouse had been let to a sub-tenant 
did not cause it to cease to be a “ holding ”’ 
within the Act.—Re RusseELL & HARDING 
(1922), 128 L. T. 476; 39 T. L. R. 92; 67 
Sol. Jo. 123, C. A. 


-——— Compensation for improvements—Under 


Agricultural Holdings ct, 1908.] — See 
oniginal volume, p. 42, Nos. 230-232. 


266t. Notice of claim-—-To whom given-—Purchaser 


—Taking subject to existing tenancies.]—-. 
Applt. was the tenant of an agricultural 


ne 


the experience of the two years, setting off holding under a tenancy expiring on Sept. 29, 


stated— ra ly nal rr a aa ea i tT 
Holdings (Scotland) | case orn : ac, : .L. R. 96.— 
Ade ioe oP hie och seeped tion Act, 1917 (c. 46). -JOHNSON-FER- COT. 


9 


PART V. SECT. 3, SUB-SECT. Sa. | maintainable fd opinion of sheriff on 
u 
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1922. In May, 1922, the landlord con- 
tracted to sell the holding, subject to the 
tenancy, to resp., completion to take place 
on Sept. 29, 1922. The completion in fact 
took place on Nov. 2. The contract of sale 
contained a general condition that the rents, 
profits or possession of the property should 
be received or retained & the outgoings dis- 
charged by the vendor up to the time 
appointed for completion, & that current 
rents should be apportioned. By a special 
condition it was provided that for the pur- 
pose of this general condition any rent 
payable on Sept. 29 was to be deemed 
‘‘ current rent,’’ & was to be payable by the 
purchaser on completion. After the deter- 
mination of the tenancy the purchaser as 
‘landlord ’’ made a claim against the tenant 
for dilapidations, & the tenant counterclaimed 
for compensation :—Held: the purchaser 
was not at the date of the termination of the 
tenancy the “landlord ” within A. H. Act, 
1908, s. 48, & Agriculture Act, 1920-(c. 76), 
s. 18.—Tomss v. Turvey (1923), 93 L. J. 
K. B. 785; 181 L. T.. 330; 68 Sol. Jo. 385, 
C. A. 


—-—-_ For compensation for improvements — 
Under Agricultural Holdings Act, 1908.]—Sce 
original volume, p. 46, Nos. 245-250. 

—— For compensation to landlord for deterlora- 
tion.]|—Sce No. 264a, ante. 


—— For compensation for disturbance—Under 
Agricultural Holdings Act, 1908.]—Sce 
original volume, p. 48, No. 266 ; & Nos. 265b, 
265¢e, ante. 

—— -—-— Under Agriculture Act, 1920 (c. 76).] 
—Sec Nos. 2¢6h, 266i, ate. 

266u. Particulars of claim——-Sufficiency.]—Held : 
having regard to the severity of the penalty 
attached to non-compliance with Agriculture 
Act, 1920 (c. 76), 8s. 18 (2), namely, total 
extinguishment of the claim, the presump- 
tion was that the requirement of * particu- 
lars’’ was not intended to be construed 
strictly, &, for the purpose of Keeping the 
claim alive & enabling the parties to get 
before the arbitrator, a less degree of par- 
ticularity was required to satisfy the sect. 
than would be required of particulars of a 
statement of claiin in an action, notwith- 
standing that when the parties get before 
the arbitrator he might be of opinion that 
the particulars were insufficient, & might 
order further & better particulars to be 
given.—JONES @. Evans, [1923] 1 K. B. 12; 
92 L. J. K. B. 85; 128 L. T. 228, C. A. 

266v. Award—Setting aside—Jurisdiction of court 
—Error on face of award.]—The inhcrent 
jurisdiction of the High Ct. to set aside an 
award under A. H. Act, 1908, on the ground 
of error appearing on the face of it where 
there has been no misconduct on the part of 
the arbitrator is not taken away by that 


a 





266aa. Costs—Agreement as to—Valldity.] 


Act. That jurisdiction was not excluded by 
Arbitration Act, 1889 (c. 49), & when the 
jurisdiction under that Act with reference to 
arbn. proceedings under the A. Hi. Act, 1908, 
was transferred to the county ct. by that 
Act, the inherent jurisdiction of the High 
Ct. in those matters was neither expressly 
nor by implication transferred to it.— Re 
Jonrs & CARTER, [1922] 2 Ch. 599; 91 
L. J. Ch. 824; 127 L. T. 622; 38 T. L. R. 
779; 66 Sol. Jo. 611, C. A. 


Annotation:—Consd. Horrell v. St. John of Bletso, [1928} 
2K. B. 616. 


266w. 





—— Time for notice of motion to set 
aside.]—In an arbn. under the A. H. Act, 
1908, the award was made on Apr. 8, 1921, 
& on June 8 applt. gave notice of motion to 
set aside the award on various grounds. 
There was no rule either under County Cts. 
Act, 1888 (c. 43), or under A. H. Act, 1908, 
dealing with the time within which a notice 
of motion to set aside an award must be 
given :—Held: the words ‘‘ principles of 
practice’? in County Cts. Act, 1888 (c. 43), 
s. 164. did not refer to specific rules of the 
High Ct., & the time limit of six weeks under 
R. 8. G., Ord. 64, r. 14, was not a ‘‘ principle 
of practice” within that sect. of the Act; 
therefore the only time limit applicable in 
the present case was under Stat. Limitations 
& under the doctrine of Jaches, & the motion 
to set aside the award was made in time.— 
McCREAGH v. FREARSON (1921), 91 L. J. K. B. 
365; 126 L. T. 601, D. C. 


266x. ———- Order directing arbitrator to state 


special case—Appeal lies to Divisional Court.| 
—STEVENS v. DOWNHAM, ISLE OF ELY 
oe or Poor Lanps), [1926] W. N. 
168. 


266y. —-—- No power to order arbitrator to state 


special case on question not within submission 
to arbitration.}) — STEVENS v. DOWNHAM, 
IsLE OF ELy (FEOFFEES OF Poor LANDS), 
[1926] W. N. 168. 


—~— Of compensation for improvements— Under 


Agricultural Holdings Act, 1908.] — See 
original.volume, p. 47, No. 254-256. 


266z. Recovery of compensation agreed or awarded 


—In what court.|—-A. H. Act, 1923, s. 19, 
does not give exclusive jurisdiction to the 
county ct. in all cases & prevent an action 
from being brought to recover the sum in the 
High Ct., when it is in excess of the amount 
ordinarily recoverable in the county ct.— 
HOoRRELL v. St. JOHN OF BLETSO (LORD), 
[1928] 2 K. B. 616; sub nom. HORRELL v. 
BLETSO, 97 L. J. K. B. 655; 139 L. T. 400. 


‘The 
parties to an arbn. under A. H. Act, 1923, 
agrced beforehand that the successful party 
should have costs on the High Ct. scale. 
The agreement was uot communicated to 
the arbitrator, who gave his award in favour 








PART V. SECT. 3, SUB-SECT., 3b. letter, he stated that only 51 per cent. ; gave such notice, although they did 
266u i. Purliculars of claim — Suffi- | of tho sheep stock had been delivered | not state the aie basis of the 
a 


ciency —— Agriculural Holdings (Scot- to the pconuns tenant, & that tho | claim or its actu 


land) Act, 1923 (¢ 10), 8 15 (2). amount 
notice from the tenant of his intention | Mined :—Held: 


to terminate his tenancy of ao sheep | severity of the P 


farm, the landlord intimated that he | non-compliance, 


letter, written within two months 


c was deter- | 160.—SCOT 


amount.—MontT- 


{the claim would beintimated | Rose (DUKE) v. Hart, [1925] S. C. 
By 0 letter, written on receipt of a | When the exact shortag ‘ 
(1) in view of the 
enalty attached to sa. Agricullural Holdings (Scotland) 

wrements of | Act, 1908 (c. 64)—Appeal— Decision 
reserved jis claim in respect of depletion | the above sub-sect. were sufficiently | of court stated—B 
of the sheep stock: & by a second pompuee with if fair notice was given | arbitrator. 

to the opposite party of the nature | [1921] S. C. 390; 58 &. L. R. 371 

after the termination of the tenancy, | Of the claim against SCOT. 


on case inding on 
or. }—-MrrcHELL-GILL v. BUCHAN, 


him & of the 


in which he referred to his formor | case he had to meet; (2) the lettors 


267a. ——— ‘* Treated as a market 


of the landlord, & awarded that cach party 
should pay his own costs. In an action by 
the landlord to enforce the agreement the 
judge hatte judgment for the tenants, on the 
ground that the Act gave discretion to the 
arbitrator as to costs:—Held: the agree- 
ment was valid & enforceable.-—MANSFIELD 
v. ROBINSON, [1928] 2 K. B. 358; 97 L. J. 
K. B. 466; 139 L. T. 349; 92 J. P. 126; 44 
T. L. R. 618, D. C. 


garden.’’]— 
(1) Held: the word ‘ treated ”’ in sect. 42 (1) 
of the above Act, in the collocation in which 
it was there used did not mean simply that 
the holding should be in use or cultivation 
as a market garden, but that it should be let 
by one person as landlord & occupied by the 
other as tenant as a market garden, & so 
treated as between them for the purpose of 
govening their rights in respect of the holding 
as a market garden. 

By an agreement in writing dated Dec. 31, 
1919, & made between the landlord of the 
one part & the tenant therein described as 
‘market gardener ’’ of the other part, it was 
agreed (clause 1): that the landlord should 
let & the tenant should take the farm therein 
described for the term of one year from 
Sept. 10, 1919, & so on from year to year at 
the yearly rent of £185 by half-yearly pay- 
ments on Mar. 25 & Sept. 29 in each year, 
& that the tenant should pay to the landlord 
as a further rent at the rate of £6 per cent. 
per annum on all sums of money expended 
by the landlord in the supply of any fruit 
trees during the tenancy. By clause 7 the 
tenant was to cultivate the land on the best 
& most approved system of gardening in 


* general practice in the neighbourhood, & was 
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not to cut down, grub up, or destroy any 
fruit trees growing in or upon the land, or at 
any time to be planted thereon, under the 
provisions of the agreement, without the 
consent in writing of the landlord or his 
agent first had & obtained.’ By clause 9 
the landlord was during the term to supply 
the tenant at his own expense with all fruit 
trees which might at any time be agreed 
between the landlord & tenant to be necessary, 
& the tenant was to pay a certain additional 
rent in respect of the fruit trees so supplied. 
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Clause 11 contained the following proviso : 
‘‘“That nothing herein contained shull be 
deemed to be an agreement by the landlord 
that the premises hereby demised or any part 
thereof shall be let or treated as a market 
garden or give rise to a claim for compensation 
for fruit trees or bushes under A. EI. Act, 
1008, or any statutory modification thereof ”’ : 
—Held: (2) clause 11 of the agreement con- 
tained the clearest possible cxpression of the 
intention of the parties that the holding was 
not to be treated as a market garden ; there 
was therefore no agreement in writing within 
sect. 42 (1) of the Act, by which it was agreed 
that it should be let or treated as a market 
garden, & therefore no claim to compensation 
on that basis arose, because the existence of 
such an agreement was a condition precedent 
to such a claim: (3) the agreement was not: 
one which was avoided by sect. 5 of the Act, 
because the condition precedent to the 
tenant having thp right to claim compeusa- 
tion had not been satisfied.—Re Masrers & 
DUVEEN, [1923] 2 IK. B. 729; 68 Sol. Jo. 11; 
sub nom. Masters v. DuvEEN, 93 L. J. K. B. 
57; 130 L. T. 138, C. A. 


267b. Market garden—What is—Garden of country 


house—Sale of produce.}|—The fact that the 
occupier of a country house sells regularly 
one-half of the produce ‘of the gardens 
occupied therewith does not constitute the 
gardens a market garden.—BICKERDIKE v. 
Lucy, [1920] | K. B. 707; 89 L. J. K. B. 
558; 84.7. P. 61; 36T. L. R. 210; 6+ Sol. 
Jo. 257; 18 L G.R. 207, D.C. 


Annotation :-—Refd. Lowther v. Clifford (1925), 90 J. P. 55. 
267c. 








-|—Land was cultivated in order 
that the crops might be sold, & the crops 
included fruit & rhubarb :—Held: (1) the land 
was a market garden within A. H. Act, 1923, 
8.57; (2) having regard to sect. 54 & other 
sects. of that Act, sect. 16 should not be read 
with an unrestricted meaning, & the land- 
lord’s right of action to recover the expense 
of making up a road had not been affected 
by the provision for reference to arbn. in 
that sect. (3) Semble: sect. 16 deals with 
procedure.—LOWTHER v. CLIFFORD, [1927] 
1K. B. 130, 951.7. K. B. 678, 135 L. T. 
200; 90 J. P. 113; 42 T. L. R. 43823; 70 
Sol. Jo. 5644; 24 L. G. BR. 231, C. A. 


Annotation :—As to (3) Refd. Mansfield v, Robinson, 11928] 
2K. B. 353. 


Part Vi.—Fixtures. 


Add. Annolations :—Consd. Re Mann & 
Harvey (1920), 123 L. T. 242. Refd. Pole- 
Carew v. Western Counties & General 
Manure Co., [1920} 2 Ch. 97. 


268a. ——— Removal by tenant—Agricultural Hold- 


m 
land 
have 


time after the expiration of the term, 
to remove an 
have erccted 

he erects a fence consisting of strands 
of wire carried on wooden 
the pickets & wire become part of the 
land, subject to the lesseo’s contractual 


i. ——-.}—Where a lease of farm 


ings Act, 1908, s. 21—-Power to contract out 


PART VI. 


provides that the leasce shall | to remove them. 


the right, within a specified 


fence which he ma 
uring his occupancy, 


ickets, 


(Sask.), [1927] 3 D. 
2 W. W. lt. 314.—CAN 


ESO 
n. (p. 49) For ‘‘ SASKATCHEWAN ¥. | DL. 7973 [1927] 3 W. W. RR. 425. 
GoMBAR "’ read ‘‘ SASKATCHEWAN El.- | —-CAN. 
Bow WHEAT LAND Co. v. GOMBAR.”’ 

n (p. 49)i. —— Windmill d& stable 
windows.)—A windmill, wire fencing & | now WHEAT LAND Co. v, GOMBAR.” 


of Act.]—A. H. Act, 1908, contains no pro- 
hibition against the parties to a Icase or 
tenancy contracting themselves out of the 
provisions of sect. 21 of the Act, & it is 
therefore competent to them to do so. 

A lease of a farm contained a covenant by 


right to sever them, thoreby restoring | windows ina stable, erected or furnished 
them to the condition of chattels, & 

ERRY v. BREDIN 
L. R. 326; (1927) 


by a tenant of agricultural Jand :— 
Held: in view of the degree of unnexa- 
tion & the object of the annexation, 
to be removable by the tenant.~—- Carns- 
CALLEN 2. N (Alta.), [1927] 


t. (p. 49) For ‘‘ SASKATCHEWAN ¥, 
GoMBAR”’ read “f SASKATCHEWAN P.- 


the lessee to deliver up at the end of the 
term all the demised premises & all new & 
other buildings & erections thereon & all 
such fixtures as were in anywise affixed or 
fastened to the freehold of the premises :— 
Held: the covenant effectually excluded the 
provisions of sect. 21 of the Act, & the tenant 
was not entitled to remove certain buildings 
& fixtures erected & affixed by him during 
the term.—PrEMIER DAIRIES v. GARLICK, 


271. 


[1920] 2 Ch. 17; 889 L. J. Ch. 332; 123 278 
L. T. 443 64 Sol. Jo. 375. : 
268b. —-—- —— No notice by tenant of intention 275 


to remove—Claim by tenant for loss on 
removal.|—An agricultural tenant who at 
the expiration of his tenancy omits to give 
to the landlord, under A. H. Act, 1908, s. 21, 
notice of his intention to remove a fixture 
or building, whereby the landlord is pre- 
vented trom exercising the option given to 


276. 
277. 
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him by the Act to purchase the same, cannot 
afterwards claim compensation fer expenses 
or loss suffered through the removal under 
A. H. Act, 1914, s. 1, & A. H. Act, 1908, 
s. Il —Re Harvey & MANN (1920), 89 
L. J. K. B. 687; sub nom. Re MANN & HAR- 
VEY, 123 L. T. 242, C. A. 

Add. Annotation :—Refd. Pole-Carew  v. 
Western Counties & General Manure Co., 
[1920] 2 Ch. 97. 

Add. Annotation :—-As to (3) Refd. Vaudeville 
Electric Cinema v. Muriset, [1923] 2 Ch. 74. 

Add. Annotation :—Consd. Re Mann & Harvey 
(1920), 123 L. T. 242. 

Add. Annotation :—As to (4) Refd. Premier 
Dairies v. Garlick, [1920] 2 Ch. 17. 

Add. Annotation :—As lo (1) Refd. Re Roger- 
stone Brick & Stone Co., Southall v. Wescomb, 
(1919] 1 Ch. 110. 


Part Vill.—Growing Crops and Crops, Emblements, and 
Gleaning. 


280. 


286. 


Add. Annotations :-—Roefd. Richards v. Davies, 
{1921] 1 Ch. 90; Back v. Daniels (1924), 69 
Sol. Jo. 166. 

Add. Annotation :—Consd. Stephenson v. 
Thompson, [1924] 2 K. B. 240. 


304. 


310a. 


Add. Annotations :—-Consd. Lebeaupin v. Cris- 
pin, (1920) 2 K. B. 714. Expld. & Distd. Re 
Wait, [1927] 1 Ch. 606. 

———.]—-The owner of the herbage 


may maintain trespass quare clausum fregit.— 
PICKETT v. BUTLER (1844), 3 L. T. O. S. 39, 








288. Add. Annotation :—Refd. English Hop 
Growers v. Dering, {1928] 2 K. B. 174. 183. 
296. Add. Annotations :—Consd. Stephenson v- Sila. S. P. ARcHER v. SADLER (1859), 1 FF. & F. 
Thompson, [1924] 2 K. B. 240. Refd. Eng - 481, N. P. 
lish Hop Growers v. Dering, [1928] 2 K B. 811b. ——.]—At an auction sale of grasa & 
174. crops held at a farm pltf. purchased the crop 
298. Add. Annotation :—Reitd. Back v. Daniels of swedes in one of the fields, & deft. pur- 


280 i. Sule—-Jnterest in land—Passing 
before scverance—Silatute of Frauds 
Grass.|— ROBINSON v, LONG. [1923] 3 


D. L. 


(1924), 69 Sol. Jo. 160. 


PART VIII. SECT. 1. 
269.—CAN. 


e ii. —— 





— 


R. 918.—CAN. power of sale ent 











| 11926) 1 W. W. R. 107; 


20 Sask. L. R. 


rn =a Sale Li ie mortgagee. ]-— 
convoyance 
Stes th the baplae tol sg 


chased the grass on an adjoining field. One 


into the pealdue of the estate. — Re 
Burain, (1922) V. L. R. 686.—AUS. 

p ii. Coal of sr das ]}~—A !es- 
sor on the crop-payment prow yerced 
to pay one-half the cost of t. 





tree. under a 


the (ao nag Se crops.—DYck v. Held: he was Hable for ea { of 

286 ii. ——- ——- a ag Oe R. 762; iagaty ‘I the cost of hauling the sheaves from 

As a general rule a contract for the sale . 458 : 36 Man. L. R. 210. the stook to the threaber. —TOCHER vt. 

of tending nediately isa is dg 0 be on JOHNSON (1922), 68 D. L. R. 768 ; 

severed immediately is a weal of an ae oe 32 Man. L. R. 366 ; [1922] 2 W. W. R. 
interest in Usa —HAN v. CAR- Pts * within ean code. Act 616.—CAN. 


RUTUERS (1893), 2 


50, te 79, — CAN. 








when there is an agreement that they 





p ili. Failure of lessor to supply 








280 tls ene are to be severed under the contract 
MCKENZIE 1. HARVE Y & BLANCHARD, | of sale; but, otherwise, they are part 
[19301 1 1. 1. It. 547.—CAN, of the land & pass with it.—-SnrwcHuk 

286 iv. -~——- -—-—-- i v. SEAFRED, [1927] 3 D. L. R. 280; 
MACMILLAN tv. Mc DONALD, [1980] 1 [1927] 2 W. W. R. 207; 36 Man. L. R. 
J). du. oe 667.— CAN. 469.—CAN. 

286 —-—- —— Dependent on terms e iv. Right of vendor to crop on 
of condeael: }— ‘The question whether a | cancellation of c ct—Who entitled 
contract relating to timnber constitutes | to cut crop of “provision in an agree- 
asale of chattels or relates to aninterest' | ment for sale of land that the 


in land depends on the terms of the 
contract. <A coutract for the sale of 
standing timber to be cut & removed 
by the buyer, who is given “‘ as much 
time as he desires ’’ to remove it, is one 
which deals with an intcrest in land 
within the meaning of sect. 34 of 
Land Registry Act, R. 8S. B. C., 1924, 
&, therefore, it is one which must be 
registered thereunder in order to pass 
such interest.—CARKLSON v. DUNCAN, 
{1931} 2 ‘te W. RR. 343; 3 D. L. R. 
570.—CAN 

bi. -}+—-MESSERVEY ©. 
CENTRAL CANADA CANNING Co., [1923] 
va L. R. 1202; 3 W. W. R. 365.— 

e i. .J—Crops growing at 
the completion of a Sale. “of land pass 
to the purchaser, unless there be a 
stipulation to the contrary.—ANDER- 
SON vp. STaGIuK, [1926] 1 D. L. R. 347; 


on ie 0 gO 





vendor, on becoming ontitled to cancel 





the contract, shal]! have the right to 
enter into possession & to possess ‘‘ the 
growing crop,”’ does not give him an 
a ht to crops that have been cut 
ch thereby became  chattels.— 
CANADIAN PACIFIO i Co. v. STEWART 
eat iat 3D. L. R. 555; [1927] 
5.—CAN. 
ea Betis piste to cut hay—Cancellation 
if en by. Held: the permit was 
not cancelled only a part of the land 
bei ‘2a8ed. —DECOOR v. BARRAGER 
(1909), 9 Man. L. R. 34.—CAN. 
pi. Right of devtsee to crops 
sown by share tenant—& growing at 
testator’s death.)—Held : or goer 
interest in the wheat while growi ng 
arose out of the agreement, whic 
amounted to a severance of the crop 
from the land, the money payable 
for testator’s share in the crop fell 
12 


seed— Measure of damages. He aa pig 


v. TULLY ees (1927} 4 D. L. R. 

143; J1927) 2 W. W. KR. 953. eee 
piv ——~ Crop-payment covenant— 

On whom binding} }~—Held : op inding 


only on the purchaser & his succesyors 
in interest wnder the covenant. — 
Fee SASKATCHEWAN CO-OPERATIVE 
WHEAT PRODUCERS, LTD., Figs ESENor 
& Houck (Sasrk.), [1927] 4 L. R, 
1090; [1927] 3 WW. Rh. S470 —CAN. 


sf. Licence to sow crop— Implied right 
to benefit from crop—Condition pre-. 
cedent.]—Where a licence to fallow was 
given by A. & fallowing was done & 
a crop put in on the land by B., but 
the evidence also showed that "such 
licence, although coupled with an 
interest, depended on an express con- 
dition that the licencee should have the 
benefit of the crop only if a contract 
for the sale of the Jand was com leted, 
on the sgt paar not being comple 
Held: the licence though coupled 
with or interest, did not confer any 
ae ht to the crop on the licencee. 

o, on the evidence, apart von we 
express condition, there was an pups 
condition to the same effect. her, 


on the evidence, the pc spac ve 
& condition bag Wacr —_— paar 


of the conditions upon which pltf. purchased 


Vol. 0.—Agriculture. 
L. T. 256; 84 T. L. R.115; 62 Sol. Jo. 161, 


the crop of swedes was that he should not dD. C 


remove from the field more than one-half of 
the crop of swedes, the other half having to 
be consumed on the field. Deft. 
number of sheep into his fleld of grass, & the 
sheep got into pltf.’s field of swedes & did 
e to the swedes :—Held: 

the fact that the right of pltf. to remove the 
swedes from the field was limited to one-half 
of the crop did not prevent him from main- 


considerable da 


put a 





Cases 311b—484. 


Annotation :—Richards v. Davics, [1921] 1 Ch. 90. 

31% Add. Annotations :—As to (1) Refd. Bright- 
man v. Tate (1919), 35 T. L. BR. 209 ; Gurney 
v. Houghton (1920), 128 L. T. 706 ; Hudson’s 
Bay Co. v. Maclay (1920), 36 T. L. R. 469 ; 
Newcastle Breweries v. R., [1920] 1 K. B. 
854; Shutler v. Rolfe (1920), 36 T. L. R. 828 ; 
R. v. Minister of Health, Ha p. Yaffe, [1930] 
2K. B. 98. 


ian donee Geto cheep, ae GIL, Phe | 317. Add. Annotation :—Refd. Boglish Hop 
such an exclusive right of possession in the Growers v. Dering, [1928] 2 K. B. 174 
crop as would entitle him to maintain an | 332a. —-— Not lessee for life.|—-KNEVIT v. Pacts 
action of trespass.—WELLAWAY v. COURTIER, (1601), Gouldsb. 143; Cro. Bliz. 463; 75 
{1918} 1 K. B. 200; 87 L. J. K. B. 299; 118 BH. LW. 1083. 
Part IX—-Trees and Timber. 
852a. ——- ——- ——-.]—_Re Towrr’s CONTRACT, Birmingham Navigations, eae 1K. B. 841; 
Noble v. Harrison, [1926] 2 . 332. 


[1924] W. N. 331. 


886. 
{1927] 2 Oh. 150. 


892. Add. Annotation :—Refd. Horlick v. 


[1927] 2 Ch. 150. 
395. 


Add. Annotation :—Refd. Horlick v. Scully, 


396. Add. Annotations :—Refd. De Silva v. Korossa 
(Ceylon) Rubber Co. (1919), 88 L. J. P. C. 5-4 ; 
Edwards v. Birmingham Navigations, [1924j 





406a. 


Scully, 


—— Right to delet fruit.]— 
Where the branches of fruit trees growing 
near their owner’s boundary overhang the 
land of the adjoining owner, the right of the 


adjoining owner to lop the branches does 


not carry with it the right to pick & appro- 
priate the fruit, & if he does so he is guilty 
of conversion & liable to the owner for its 
value.—MiI111s v. Brooker, [1919] ] K. B. 


1 K. B. 341; Brooke 7. Bool, [1928] 2 K. B. 555; 88). J. K. B. 050; 121 L. 'T. 254; 35 
578. st [1928} . L. R. 261; 63 Sol. Jo. 431; 17 L. G. R. 

402. Add. Annotation :~-Refd. Chowood, Lad. ». 238, D.C. | . 
Lyall (1930), 143 L. T. 546, 4.07. Ae ae ae at KB ae ag 

404. Add. tations :-— . Noble v. Harrison, mingham Navigations, [192 . B. 341. 
Se ee wen 412, Add. Annotation :—Refd. Edwards v. Bir 


[1926] 2 K. B. 332. 


Co., [1927] A. C. 226. 
405. 


K. B. 341. 


L. J. Ch. 101. 
1 K. B. 555; 


Brooker, [1919] 1 K. B. 


PART VIII. SECT. 2. 


-—— Tenant whose estate for- 
ee. }-—A tenant whose term is ended 
because of his own default resulting in 
a forfeiture is not entitled to the crops 
growing at the time of the default.— 
SWENSON ¥v. MOILMOYLE, [1930] 2 
W. W. RR. 382; 3 D. L. R. 959.---CAN. 


Br IX. SECT. pa SUB-SECT. 1. 


pe in severed 
portion aT Whero W. cute off that por- 
ion of a tree over. his lot, the 
trunk of which is on L.’s Jot, although 
the ownership of the fallen portion 

isin L. & he the right to enter on 
Wis lot & take it away, thore is no 
obligation on the part o W. to deliver 
the cut portion L.—LOVEROCE pv. 
Weep (14 aban, 7 70 ee L. R. 748; 30 





| Refd. Lagan Navigation 
Co. v. Lambeg Bleaching, Dyeing & Finishing 


Add. Annotations :—As to (1) Refd. Noble v. 
Harrison, [1926] 2 K. B. 332. 
Collis v. Amphlett (1919), 89 L. J. Ch. 101; 
Edwards v. Birmingham Navigations, [1924] 1 
As to (8) Refd. Edwards »v. Bir- 
mingham Navigations, [1924]1 K. B.841. As 
to (4) Consd. Collins ». Amphlett (1919), 89 
Refd. Mills v. Brooker, [1919] 
Edwards v. Birmingham 
Navigations, [1924] 1 K. B. 341. 
406. Add. Annotations :—Consd. Collis v. Amphlett 
(1919), 89 L. J. Ch. gree 
oe 


418. 


As to (2) Refd. 


621 ; 
484 


Refd. Mills vw. Add. 


Edwards v. | 








408 iv .}~—the owner 
of qari may lop branches ov erhanging 
his land without previovs notice to 
the owner of the tree, but may not 
keep the branches so lopped down for 
himself.—DkE VILLIERS v. O’SULLIVAN 
et 28. C. 251.—S. AF, 

403 -l—A persén is 
entitled “to cut ie ‘those jortions of 
trees growing on his neighbour's land 
which overhang his land.—VissNu 
JAGANNATH JOSHI v. VASUDEP RAGRU- 
NATH IND. (1918), I. L. R. 43 Bom 


164. ay 
403 P,. Mauna Po THAUNG 
fae G1 ties), 1. lL. R. 1 Ran. 281,— 














407 i Where tho soll 
rs frochold ofa highway is in the Crown 
& the on of the highway in 
the municipality; an action is not 


13 











mingham Navigations, [1924] 1 K. B. 341. 

Add. Annotation :—Refd. Musgrove v. Pan- 

delis, [1919] 2 K. B. 48. 

419. Add. Annotation :—Refd. Derry v. 
(1919) 1 K. B. 223. 

479a. -——.|—-A tenant in fee simple in possession 
of real estates, with an executory gift over, 
is not impeachable for waste.—Re HANBURY’S 
SeTrLtep Esrates, [1913] 2 Ch. 
L. J. Ch. 4128 ; 

57 Sol. Jo. 646. 

Betare this case add ‘ See, also, ECCLESIAB- 

TICAL Law, Vol. XIX., p. 611.” 

Annotation :—Refd. 

Whither (1614), 1 Roll. Rep. 86. 


Sanders, 


357 5; 82 


109 L. T. 358; 29 T. L. R. 


Siscinan v. 


ses 











maintainable by an adjoining land- 
owner for damages for the cutting by 
the municipality of trees on the high- 
wayv.—A.-G. FOR BRITISH COLUMBIA 
& WATT v. SAANICH CORPN. re arr 1 
a R. 471; 56 D. L. 82,.— 


407 tia 
obtain an injunction to remove the 
overhanging portions of trees though 
he may not be able to prove any 
damage.—VISHNU JAGANNATH JOSHI 
v. VASUDEP RAGHUNATH OKA (1918), 
I. L. R. 43 Bom. 164.—IND. 


sb. Leaves blown on to neighbour's land 
—Polluting water—Treea not noxious 
c planted for shelter.}—Held;: the rule 
n Rylands v. Fletcher (1868), L. R. 3 
“7 L. 330, did not a apply. -—-MATTHEWS 
v. FORGIE, {1917] L. Rh. 921.— 








-—-~A person can 


Cases 518a—739. 


518a. ——.]—-BILLtinaestry (LADY) v. HERSEY 
(1612), 2 Bulst.5; 80 E. R. 912. 

519. Add. Annotations :—Apld. Re Londesborough, 
Spicer «. Londesborough, [1923] | Ch. &0. 


Refd. Kursell v. Timber Operators & Con- 
tractors (1926), 95 L. J. K. B. 569. 

533. Add. Annotation :—Distd. Peech v. Best 
(1930), 99 L. J. K. B. 537. 

534. Add. Annotation :—Distd. Peech v. Best 
(1930), 99 T.. J. K. 2B. 537. 

552. Add. Annotation : —Distd. Peech v. Best 


(1980), 99 1. J. K. B. 537. 


591. Add. Annotation :-—Refd. Re Williams’ Settle- 
ment, Williams Wynn v. Williams, [1922] 
2 Ch. 750. 


Add. Annotations :—Refd. Lloyd-Jones  v. 
Clark-Lloyd, [1919] 1 Ch. 424; Horlick v. 
Scully, [1927] 2 Ch. 150. 


Add. Annotations :—Distd. Horlick v. Scully, 

[1927] 2 Ch. 150. Refd. Lloyd-Jones v. 

Clark-Llioyd, [1919] 1 Ch. 424. 

633a. No right to sell timber during life of tenant for 
life unimpeachable for waste.|—WALLER & 
Pretty v. Sanps (1632), Cro. Car. 274; 79 
E. R. 839. 

652. Add. Annolation:—Consd. Re Jondes- 

borough, Spicer v. Londesborough, [1923] 


th. 500. 

J—(1) By a settlement 
certain hereditaments were settled to the 
use of certain trustees during the life of A. 
without impeachment of waste upon the 
trusts, & with & subject to the powers there- 
inafter declared, with remainders as therein 
mentioned, & it was declared that the 
hereditaments were thereby limited to the 
trustees upon trust, during the life of A., 
that if at the time of such Jimitation taking 
elfect in possession A. should not be or have 
been bkpt. the trustees should allow him to 
enter into & remain in the possession or 
receipt of the rents & profits of the settled 
estates during his life or until he should 
become bkpt. By an agreement, dated 
Dec. 7, 1920, A. agreed to sell all the timber 
standing in certain portions of the settled 
estates. On Jan. 18, 1922, a contract was 
entered into by A. for sale of part of the 
settled land, subject to the agreement of 
Dec. 7, 1920, & on Mar. 14, 1922, such land 


602. 


615. 











652. 


656. 


661a. Seta eee 


671. 


680. 


696. 


711. 


712. 


736. 


789. 
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was conveyed to the purchaser, subject to 
the agreement :—Held: the proceeds of sale 
of the timber belonged to A. 

(2) At the date of the contract for the sale 
of land & at the date of the conveyance, part 
of the timber, to the value of about £500, 
remained uncut :—Held: although as re- 
gards the purchaser of the land the timber 
was divided from the freehold, yet neverthe- 
less it remained part of the inheritance & 
subject to the limitations of the settlement ; 
accordingly, it did not vest in A., but being 
however part of the inheritance & till 
remaining subject to the limitations of the 
settlement, on severance it became the pro- 
perty of A., & therefore the £900 belonged 
to him.—Re LONDESBOROUGH (EARI), SPICER 
v. LONDESBOROUGH (EARL), [1923] 1 Ch. 500 ; 
92 L. J. Ch. 428; 128 L. T. 792; 67 Sol. Jo. 
439. 

Add. Annolation:— As to (4) Refd. Ie 
Williams’ Settlement, Williams Wynn v. 
Williams, [1922] 2 Ch. 750. 

——.|] — Re LONDESBOROUGH 
(EAaRzL), Srrcer v. LONDESBOROUGH (EARL), 
No. 652a, ante. 

Add. Annotation :—Refd. Re Williams’ Settle- 
ment, Williams Wynn v. Williams, [1922] 2 
Ch. 750. 

Add. Annotation :—Refd. Rc Williams’ Settle- 
ment, Williams Wynn v. Williams, [1922] 
2 Ch. 750. 

Add. Annotations :—Apld. [te Londesborough, 
Spicer v. Londesborough, [1923] 1 Ch. 500. 





Refd. Kursell v. Timber Operators & Con- 


tractors (1926), 95 L. J. K. B. 569. 


Add. Annotation :—Consd. Re Londesborough, 
Spicer v. Londesborough, [1923] 1 Ch. 500. 


Add. Annotations :—Distd. Horlick ». Scully, 
[1927] 2 Ch. 150. Refd. Lloyd-Jones v. 
Clark-Lloyd, [1919] 1 Ch. 424. 


Add. Cilation:—-sub nom. STEWKLEY v. 
oe (1615), Moore, K. B. 880; 72 LE. R. 
70. 
Add. Annotations :—As to (1) Refd. Joel r. 
International Circus & Christmas Fair (1920), 
124 L. T. 459; Cohen v. Roche (1926), 95 
L. J. K. B. 945; Kursell v. Timber Operators 
& Contractors (1926), 95 L. J. K. B. 569; Re 
Wait, [1926] Ch. 962. Ae to (2) Refd. 


PART IX. SECT. 2, SUB-SECT. 7. 

510 i. Alortgagee.]—-The mtgee. of a 
term for ycars being in possession will, 
at tho suit of the mtgor., be restrained 
from felling timber, although he may 
have obtained the consent of the 
reversioner.-—CHISHOIM v. SHKLDON 
(1850), 1 Gr. 318.—CAN. 


PART IX. SECT. 2, SUB-SECT. 9.—A. 
. 618 i. General rules.J— GOULIN »v, 
CALDWELL (1867), 13 Gr. 493.— CAN. 


PART IX. SECT. 2, SUB-SECT. 9.—B. 

528 {. Cannot enter & cut trecs.] — 
A landlord is not entitled to enter 
upon the holding of his tenant & cnt 
down, trees there without the tenant’s 
consent.—KAMALKRISHNA SANYAL 2, 
MADHUSUDAN CHAUDHURT (1929), 
J. L. R. 57 Cale. 344.— IND. 


PART IX. SECT. 2, SUB-SECT. 9.—C. 
556 ii. —-— Lessec on wild or un- 
improved land.j—ATTORNEY -GENERAL 
OF Nova SCOTIA 0. MCDOUGALL, [1930] 
2D. LL. R. 479.—CAN., 
so. Right to cut trees for securing 
profitable enjoyment of land. }-—-A tenant 


may havo an implied right to cut or 
destroy bush in order to obtain in a 
reasonable way the protitable enjoy- 
ment of the land, &, in lieu of burning 
or destroying the timber, may save it 
& sel] it for his own benefit. Where, 
however, the cutting down of the 
timber is done for the purpose of 
making an immediate profit out of the 
timber, & without any regard to the 
improvement of the land, thore is no 

ed grant to the tenant to cut & 
se]! the timber. 

In the absence of any such grant, 
the property in the timber when cut 
vesta immediately in the rson en- 
titied to the first estate of inheritance 
in fee or in tafl.—HrRaWANU v. 
GARDNER, [1926) N. Z. I. R. 483 
revsd. on the facts, sub nom. G 
v HIRAWANU, [1927] A. C. 93 
L. J. P. C. 533 136 L. T. 613: 46 
T.L. R. 198—N.Z. 


PART IX. SECT. 2, SUB-SECT. 10.— 
E. (a). 


649i. Tenant for life unim h- 
able-—Trees taken pe deft pote: tas by 
overruling authority.) — Held: e the 
money given by way of compensation 


14 


must be applied by the trustecs as 
part of the corpus of the estate.— 
Gack & Rorer v. Picorr & Pr 
JENNER, [1919] 1 I. R. 23.— IR. 


PART [X. SECT. 2, SUB-SECT. 11. 


682 i. Rights inter se—Cutting down 
trecs.}—If one joint owner of Jand cuta 
timber on it adversely to his co-tenant, 
they become joint owners of the timber. 
The wrongful act of cutting does not 
divest the tenant of his interest in the 
property.—GOpDAaRD v. Tuck (1866), 
6 All. 370.—CAN. 


PART IX. SECT. 2, SUB-SECT. 16. 


sk. Purchaser under covenant to erect 
frame dwelling.}—Held : entitled, under 
the agreement for purchasé, to take 
standing trees to complete the aa 
— GIBBONS v. RIDDLR, [1926] 3 D. L. R. 
76; 68 0. L. R. 627.—-CAN. 


PART IX. SECT. 3, SUB-SECT. 8. 

736 ti. -+~-The owner of real 
estate sold all the hemlock bark 
thereon :—/eld: the purchaser had 
a right to fell the trees.—HatTcr ¢t. 
Fick (1857), 5 Gr, 651.—-CAN. 





Waimiha Sawmilling Co. v. Waione Timber 


Co., [1926] A. O. 101. 


745. Add. Annotations :—Apld. Re Londesborough, 

Spicer v. Londesborough, [1923] 1 Ch. 500. 
Operators & Oon- 
tractors (1926), 95 L. J. K. B. 669. 


769. Add. Annotation :—As to (2) Refd. Ambatielos 


Refd. Kursell v. Timber 


PART IX. SECT. 4, SUB-SECT. 5. 

804 {. Contract to take timber by 
valuation—Valuation by joint valuers— 
Subsequent valuation by valuers of 
vendor.J—Deft. agreed to purchase 
all ainerchantable timber whether 
** standing or down” on four lots 
belonging to plitf. at 87 per M., deft. 
i do his own logging & take the timber 

tf. After logging for two years, deft 
decided to cease work & as some 
merchantable timber romained the 
parties ee that two cruisers, one 
appointe each party, should 
estimate the quently left & deft. 
should pay pitf. $7 por M. for what 
remained. be cruisers reported, but 
pltf. being dissatisfied with their 
{Inding, had two of his own cruisers 
to make an estimate & they found that. 
more than double the amount of 
merchantable timber remained. On 
examination, the joint cruisers admitted 
they did not cruise two of the lots, as 
these lots had been logged by deft. & 
they concluded, without examination, 
there was no mercbantable timber 
there. Pitf.’8 own cruisers reported 
that there were 80,000 feet of ** down ”’ 
timber on these two lots which were 
merchantable. Pitf.’s action to recover 
the value of the remaining timber as 
found by his own cruisers was dis- 
missed :—Held: the joint cruise was 
such a partial estimate of the remaining 
timber that it could not be regarded 
as & cruise con tenpieed at | the parties, 
& it was not bi aoe Sa TEINSETI a 
NICOLA PINE 
DOUGALL, easy Tt. 93; 30 
B. C. R, 151 1.—CAN. 

807 ii. Construction—Time for 
removal of timber.|—-M. conveyed to B. 
all the timber on his land, with a right 
for B. at all reasonable times a 
years to enter & cut & remove 
same :—Held: the instrument did 
not gonyer to B. the fee simple in the 
rdeemaorts imber, but only gave him 
the right to cut & remove it within 
@ reasonable Ne ee V. 
ar aa (1908), 40 S. C. R. 557.— 


807 iii. —— Terms of payment. 
—O’BRIEN v. MACKINTOSH (1903), 34 
8. C. R. 169.—CAN., 

810 ii. ——- Riyhts of purchaser.) 
Under a contract for the sale by the 
owner of land of the timber growing on 
it, with *‘ the use of all roads & passes,’’ 
& permission to crect saw-mills on the 
land, the purchaser was held not 
entitled (a) to use a saw-inill erected by 
him on the land for the purpose of 
manufacturing slecpers or brush-heads 
out of portion of the timber; (6) to 
remove the timber by a mode of 
traction which injured the roads 
through the land so as to render them 
incapable of use by the owner of the 
land ; (c) to hold sales of the timber by 

ublic auction on the land; (d) to 
cave timber or branches on the land 
longer than was reasonably necessary. 
The purchaser under such a contract 
held entitled (a) to lay down & work a 
railway on the land for the purpose of 
removing the timber; (b) to make 
gaps in walls & fences for the purpose 
of removing the timber, subject to the 
duty of restoring the walls & fences.*- 
Rupp v. REA, [1921] 11. RR. 223; affd., 
11923] 1 I. R. 55.-—IR. 

sl. Sale of timber—On land sold to 
third purly—Failure to remove timber.) 
—Held: no action lay at the instance 
of the purchaser of the land against 


LTp 
D. L. 
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the purchaser of the timber for any 
supposed breach of duty in not remov- 
ing the timber, as the only ground of 
action was on the contract, which did 
not vest in the purchaser of the land.— 
RAE v. RANKIN (1844), 2 Kerr, 453.— 
CAN. 

sm. —— Subsequent verbal agreement 
fo let made timber remain on land— 
SoU. OR, gm ty pal v. ScIssons (1873), 

§.—CA e 
—— pe locatee — Subsequent 

matent to third party—No reservation of 
timber.J—LANGMAID v. MICKLE (1888), 
16 O. R. 111.—CAN. 

sp. fore issue of patent.| 
—Held: the locatee was not, nor 
anyone claimin ng under him, after its 
issuc, estopped from denying the 
validity of tho sale.—CHAPIKWSKT v. 
serra (1898), 29 O. It. 343.—CAN. 
—— Lffect of 31 Vict. 
Cc. Be 37 Vict. c. 23 (O.). |} —HUOTCOHINSON 
een (1876), 40 U. GC, R. 135.— 


sw. On limit— Duty of vendor fo 
maintain title for reasonable time for 
removal of timter.]-——-CAILNE v. SCHULTZ, 
[1927] 1 W. W. Rh. 600; 88 B.C. R. 
332.—CAN. 

sx. ——Accepted order for timber 
—Whether property passes.}—3. drew 
an order on deft., a pond-keeper, 
in favour of R. for five hundred tons 
of pine timber, which doft. acccopted 
& credited . with the timber in 
account. R. afterwards aselgned all 
his property to pltf.:—Held: in the 
absenco of any proof of titlo to the 
timber in B., or that. he bad dolivered 
it to deft., or ‘of any usage in the timber 
trade rolative to such acceptances, no 
property vested in R. by the accept- 
ance in any specific five hundred tons 
of timber, & the action could not be 
Sera rage toe —POLLOK v. FISHER (1849), 
6.N. B. R. (1 All.) 515.—-CAN, 

nh Non-payment of Crown dues 

ight to damayes.|—-IeDSEALL v, 

HAMELL (1865), 16 C. P. 93.—CAN. 

sz. Right to cut timber during 
specified eriod—Time for removal 
ertended—Interference by vendor.)— 
Deft. having sold to pltfs. the ale doh to 
cut & remove within two years tho fir 
timber on a certain section of land, & 
the time for the removal of the timber 























. having been extended by a subsequent 


agreement :—Held : pltfs. were entitled 
to an injunction restraining deft. from 
interfering, wilhin said extended period, 
with the removal of the timber which 
pitfs. had cut prior to the oxpiration 
of the two years from the date of the 
original agreement.-—RIDLEY & Rip- 
LEY v. Barcway (B.C. Nap eae Pc L.R. 
79; (1928] 3 W. W. R. 62.--CAN. 

ga. Value fired on estimate of 
vendor’s agent— Deficiency in quantity— 
Rescission.}—Where an agreement for 
the purchase of timber licences for a 
certain sum was found to have been 
arrived at on the basis that the timber 
was being sold & bought at so much 
per thousand feet, & it was found that 
the purchaser had entered into the 

agreement relying on estimates, ox- 
hibited by the vendors’ agent, & made 
up bya firm of timber-cruisers employed 
by them, showing the total number of 
feet of timber covered by the licences, 
& it was, afterwards, established, by 
a cruise made for the purchaser, that 
thore was a shortage of about one-third 
as between the actual quantity of 
timber & said estimates :—Held: the 
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v. Anton Jurgens Margarine Works, [1922] 
2 K. B. 185. 

808. Add. Annotation :—As io (1) Refd. Re Thel- 
lusson, Ez p. Abdy, [1919} 2 K. B. 735. 

810. Add. Annotations :—As to (2) Refd. Joel ». 
International Circus & Christmas Fair (1920), 
124 L. T. 459; Waimiha Sawmilling Oo. v. 
Waione Timber Co., [1926] A. O. 101. 





purchaser was entitled, even though 
there was no fraud, to rescission of the 
agreoment. —FUKUKAWA & QUEEN 
CHARLOTTE TIMBER HOLDING Cou., 
LTD. v. AMERICAN TIMBER HOLDING 
Co., AMERICAN TIMBER Se Co. 

v. FUKUKAWA (B. C.), [1928] 3 D. L. R. 
44: ; (1928) 2 W. W. R. 37.—CAN. 


sb. Ascertainment of quantity. )}— 
Doucer v. SYDNEY LUMBERING Co. 
a ag )» [1928] 2D. L. lt. 513.—CAN. 


Sale of licence ty holder— 
Vitle to cut er timber except that sold by 
purchaser—-Hffect of agreement on third 
party without  notice.|-~Where the 
olders of wu Hcence for a timber berth 
agreed to sell it) subject: to the con- 
dition that they wero to retain title to 
all tbe lumber cut thereon except that 
sola & delivered by the purchasers in 
the ordinary course of the latter’s 
business, & they put the purchasers in 
possession of the berth under circum- 
stances which would lead all persons 
without knowledge of the terins of the 
agreement to assume that the pur- 
chascrs were the owners of the luniber: 
- Held: the vendors could not main- 
tain their claim to the cut lumber as 
against those who had = innocently 
bought it for value from said pur- 
chasers even though all the lumber so 
bought had not yet been dolivered.—- 
CANADIAN CREDIT MEN'S TRUST 
ASSOON., LTD. v. KDMONTON JLUMBER 
Go., Lirp., [1930] 2 W. W. Rt. 97: sub 
nom. Beak Creuk LUMBER Co. v. 
EDMONTON LUMBER (Co. & Toss 
SMivH LUMBER GOo., 11930) 3 D. Le R. 
406; 11 C. B. lt. 376. -CAN. 
sd. Licence to cut timber—Whether 
interest in land—Statute of Frauds. |}— 
A licence to cut a quantity of timber 
within certain prescribed mite, & to 
remove the same, does not convey any 
interest in Jands under Stat. Frauds, or 
give any property in the standing 
trees.—K ERR v. CONNKLL (1836), Ber. 
geal’ 








Trees reserved in clearing 
land. }k—Where a locatee of lands, in 
clearing a Were thoreof, roserved 
twenty-six pine trees thereon, thinking 
that they would be useful for building, 
but had prow onely erected a permanent 
house & stable, ut up fences, & 
had enough tiniber eft for building a 
barn without reserving tbese trees ;— 

Held: by thus reserving thesc troes, 
the focetee left thom the property of the 
Crown, & a licencee of timber under tho 
Crown had a right to cut & remove 
them.—PARKER v. MAXWELL (1887), 
14 0. R, 239.—CAN. 


sf. Land subject of free grant— 
Interference with righta of patentee.|— 
LAKEFIELD LUMBER & MANUFACTURING 
Co. v. SHARP (1891), 19 S. C. R. 657.— 
CAN. 
timber for public works—fRailuay. }— 
held a licence from the Crown 
mor the Grown Lands’ Act for the 
purvore of cutting timber on certain 
ands defined in the Hcence. In the 
said licence was a reservation to the 
ublic, hohapes the permission of the 
srown, to go in at any time on the 
said lands & cut down timber for 
public works ’’:—Ilicld: tho inter- 
pretation of the words ‘‘ public works ”’ 
or ‘‘ public pu oS ** in the Crown 
Lands’ Act, or the i{ustruments issued 
under that Act, cannot be so construed 
as to be applicable to the building of wv 
‘* railroad,’’-——PHILLIvs v. REID (1899), 
8 Nfid. L. R. 241 -—NFLD. 


4* 











Tteservation of right to cut 


Cases 810a—971la. 


810a. ——- Confiscation by foreign State—Frustra- 
tion.|—By a contract the vendors agreed to 
sell & the purchasers to purchase the timber 
then standing uncut in a forest in the 
Republic of Latvia, the purchasers to have 
fteen years in which to cut & remove it, 
such time to be extended if the purchasers 
were prevented by an act of the Govt., or 
otherwise by force majeure, or by war, from 
cutting or disposing of the timber. Merchant- 
able timber was to mean & include all trunks 
& branches of trees not less than six inches 
in diameter at a height of four feet from the 
ground. The purchasers took possession of 
the forest, but shortly afterwards an agrarian 
law was passed in Latvia under which the 
forest & all the timber therein became the 
property of the Latvian State, the agreement 
ecame annulled, & ull the rights of vendors 
& purchasers in the forest & the timber 
became entirely confiscated :—Held;: the 
contract was not an executed contract on the 
part of the vendors at the date when it was 
signed, & the property in the timber had not 
passed, to the purchaser; the performance 
of the contract was entirely frustrated by the 
act of the Latvian State, & the parties were 
released from it.—KURSELL v. TIMBER 
OPERATORS & CONTRACTORS, [1927] 1 K. B. 
298; 95 L. J. K. B. 569; 135 L. T. 228; 42 
T. L. R. 485, C. A. 


Add. Annotations :—Refd. Lioyd-Jones v. 
Clark-Lioyd, [1919] 1 Ch. 424; Horlick v. 
Scuily, [1927] 2 Ch. 160. 


Add. Annotation:—As fo (1) Refd. Re 
Williams’ Settlement, Williams Wynn v. 
Williams, [1922] 2 Ch. 750. 


842. er aaa :—119 L. T. 596; 62 Sol. Jo. 

5 Cy As 

846a. S. P. OSBORNE v. OSBORNE (circa 1814), 
cited in 19 Ves. at p. 422; 34 H. R. at p. 
574, L. C, 

Annotations :—Folld. Wickham v. Wickham (1815), 19 Ves. 

419. Refd. Tooker v. Annesley (1832), 5 Sim. 235. 

851. Add. Annotations :—Refd. Lloyd-Jones v. 
Clark-Lloyd, [1919] 1 Ch. 424; Horlick v. 
Scully, [1927] 2 Ch. 150. 

856. Add. Annotation :—Refd. Horlick v. Scully, 
[1927] 2 Ch. 150. 

874. Add. Annotation :—Refd. Re Williams’ Settle- 
ment, Williams Wynn v. Williams, [1922] 2 
Ch. 750. 

884a. S. P. MATTHEW v. CRASSE (1613), as reported 
in 2 Bulst. 89; 80 E. R. 983. 

894a. —— Tenant for years unimpeachable 
for waste.|—Lessce for years sans waste 
cannot pull down trees that are a defence or 


814. 


828. 
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ornament to the house.—LONDON (BP.) v. 
Wes (1718), as reported in 1 P. Wms. 627 ; 
24 KE. R. 501. 

Annolation :-—Refd. Chamberlayne v. Dummer (1792), 8 

Bro. C. ©. 549. 

928. Add. Annotation :—As to (1) & (2) Consd. 

wher v. Keeble (1914), Ltd., [1920] 1 Ch. 
ie 


9448. —— Trees excepted.}—-If a lessee cuts 
down the trees excepted out of his Icase, the 
lessor shall have trespass vi et armis against 
him.—PgErcy’s CASE (1609), 18 Co. Rep. 60 ; 
Ley, 20; 77 E. R. 1470. 


Add. Annotation :—-Refd. Re Williams’ Settie- 
ment, Williams Wynn v. Williams, [1922} 2 
Ch. 750. 

9642. ——.]—ALDERMAN v. BANNISTER (1826), 4 
L. J. O. S. Ch. 126. 


970. Add. Annotations :—Consd. Baldock v. West- 
minster City Council (1918), 88 L. J. K. B. 
502; Sheppard v. Glossop Corpn., [1921] 
8 K. B. 132. Refd. Oldham v. Sheffield 
Corpn. (1927), 136 L. T. 681 

970a. —— Omnibus company with right to cut 
trees—-Injury to passenger.}—- Where the 
route of an omnibus lies along a road lined 
by trees, which by permission of the owner 
the omnibus co. have taken reasonable care 
to cut, an accident caused to an outside 
passenger by an overhanging branch does 
not render the co. liable, if there is no 
evidence that the driver was driving too near 
the trees, or that he had any reason to suspect 
that they were overhanging.—TRINDER v. 
oa ESTERN Ry. Co. (1919), 85 T. L. R. 

970b. ——— Overhanging trees.|—Deft. was pos- 
sessed of land on which there was growing a 
beech tree, a bough of which overhung a 
highway. This bough suddenly broke in 
fine weather, fell upon pltf.’s vehicle then 
passing, & ca damage. Neither deft. 
nor his servants knew that the bough was 
dangerous, & the fracture was due to a latent 
defect not discoverable by any reasonably 
careful inspection :—Held: deft. was not 
liable, as the mere fact that the tree overhung 
the highway did not make the tree a nuisance, 
& as he neither knew nor ought to have 
known of the actual danger, & there was no 
absolute obligation on him to support a tree 
overhanging the road unless it ma reg or 
would appear on a proper inspection, that 
nature could no longer be relied upon to 
suppers it.—NoOBLE v. HARRISON, [1926] 2 
K. B. 832; 95 L. J. K. B. 818; 135 L. T. 
325; 90 J. P. 188; 42 T. L. R. 618; 70 
Sol. Jo. 691, D. C. 





949. 


Part X—Fertilisers, Feeding Stuffs and Seeds. 


971a. Feeding stuffs—Act of 1906, s. 1 (4).J)—In 
Sept. 1922, pltf., a pig-keeper, saw defts.’ 
managing director, who offered to sell him the 
bakery sweepings as pig food at 2s. 6d. a 
bag. Pitf. accepted the offer & purchascd 


_—— 


PART IX. SECT. 9, SUB-SECT. 1. 
022 vi. —-—.]-— LAWRENCE v. JUDGE 
(1861), 2 Gr. 801.—CAN. 
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the sweepings from defts. & fed five pigs 


with it successfully from Sept. 1922 to Jan. 
1923, when the pigs became ill & four of 
them died. The sweepings consisted of 
ingredients used in making bread, together 
with dust &-.dirt & other.odds & ends & 
string :—Held: the words “on the sale of 

PART IX. SECT. 10. 


970 i. Read now “ 970b i.” 
970 fi. Read now ‘‘ 970b i.’’ 


~ 


978. 


974a. 


any article’ in the above sub-sect. were 
wide enough to cover the sale of these bakery 
sweepings ; the effect of the sub-sect. was 
to put the risk upon the seller, who, knowing 
the constituents of the article which he chose 
to sell as food for cattle, was made responsible 
if in fact it contained some article deleterious ; 
if the seller desired to protect himself against 
the stringent provisions of the Act, it was 
competent to him to do so by a special con- 
tract made for that purpose.—PULLING v. 
LIDBETTER, Lirp., [1924] 2 K. B. 114; 98 
L. J. K. B. 542; 1381 L. T.119: 88 J. P. 83; 
68 Sol. Jo. 615; 22 L. G. R. 456, C. A. 


Add. Annotation :—Refd. Anderson v. Danic] 
(1923), 1380 L. T. 418. 


-J—A seller who in fact 
delivers a false invoice commits an offence 
under sect. 6 (1) (b) of the above Act, whether 
the nature of the article is such as to make it 
obligatory on him under sect. 1 to deliver 
an invoice or not.— HARrvrEY & Co. v. HERE- 
FORDSHIRE Country Councn,, [1920]2 K. B. 
395; 89 L. J. K. B. 601; 123 L. T. 428; 84 
J.P.195; 18 L. G. R. 470, D. C. 











975a. —— Sending of sample to seller—Act of 


977. 


978a. 


eoi,-—— 


1906, s. 8 (3).J—It is a condition precedent 
to a prosecution of the seller under sect. 6 
(1) (a) of the above Act, on a charge of not 
sending an invoice on the sale of a fertiliser 
of the soil according to the provisions of 
sect. 1 (1), that a prescribed portion of the 
sample thereof taken with a view to the pro- 
ceedings under sec. 3 (3) shall have been 
sent to the seller.—VAUGHAN v. GRINDELL, 
(1921]3 Kk. B. 412; 91L. J. K. B. 141; 125 
L. T. 315; 85 J. P. 199; 19 L. G. R. 416; 
27 Cox, C. C. 5, D. C. 

Add. Annotation :—As to (2) Refd. Harvey v. 
ao County Council, [1920] 2 K. B. 


——— Effect of—‘‘ Reasonable excuse.’’|— 
(1) As the object of the Act of 1906 in requiring 
the vendor to give the statutory invoice & 
imposing on him a penalty in. the event of 
his default is to protect the purchasers of 
fertilisers, the effect of non-compliance with 
the requirement is not merely to render the 
vendor liable to the penalty, but also to 
make the sale illegal & preclude the vendor 
from suing for the price. (2) The fact that, 
owing to the nature of the article sold as a 
fertiliser, an analysis of it would necessitate 
80 expensive a process as to make it impossible 
to sell it after analysis at a profit, affords no 
‘* reasonable excuse’ within sect. 6 (1), for 
omitting to give the invoice required by the 
Act. Semble: neither will impossibility of 
analysis afford any excuse, the intention of 
the statute in that event being to prohibit 
the sale of the article altogether. (3) The 
expression ‘‘ without prejudice to any civil 
liability ’’ in sect. 6 (1) refers to the civil 
liability of the vendor, not to that of the 


PART XI. SECT. 10. 
naler licence— 


Under Forest expenses. )-—~The 
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purchaser.—ANDERSON, LTD. v. DANIEL, 
[1924] 1 K. B. 188; 93 L. J. K. B. 97; 130 
L. T. 418: 88 J. P. 53; 40 T. L. R. 61; 68 
Sol. Jo. 274; 22 L. G. BR. 49, C. A. 


Annotation :—As to (2) Consd. Pulling v. Lidbetter (1924), 
e3L. J. KE. B. saa. 


978b. 


978c. 


978d. 


979. 


hi. —— Right of Crown to sue for 
Can ik hes ht of 


—— Fertilizers & Feeding Stuffs Act, 1926 
(c. 45)—Implied warranty of fitness——Sale for 
purpose of resale. |—Pitfs. bought from defts., 
both being cattle food merchants, a quantity 
of linseed cake. Defts. sold in their own 
name, but they were in fact acting in the 
transaction as brokers for a bank to whom 
the goods had been hypothecated as security 
for certain bills of exchange which had been 
refused acceptance by the drawees. The 
sale note stated (inter alia) that the cake was 
sold ‘ tel quel,”’ & that the analysis, for which 
defts. said they accepted no responsibility, 
showed that the cake was “ castor frec.”’ 
Pitfs. resold portions of the cake to their 
customers as food for cattle. It then 
appeared on further analysis that portions 
of the cake contained castor seed, a@ con- 
stituent injurious to cattle; and in fact 
cattle which were fed on some of the cake 
were injured. Claims were thereupon made 
upon pltfs. by their purchasers in respect: of 
the damage so ened to their cattle, & pltis. 
then claimed damages from defts., including 
in their claim the amounts they had to pay 
to the sub-purchasers :---Held: (1) the sale 
of the cake by defts. to pltfis. was a sale for 
use as food for cattle, within sect. 2 (2) of 
above Act, notwithstanding that pltfs. then- 
selves did not intend to use the cake for that 
purpose but intended to resell it to those | 
who would so use it; (2) the sale, though in 
fact effected by defts. on behalf of the bank, 
was not a sale “in exercise of a statutory 
power to enforce a right or to satisfy a claim 
or lien,” within sect. 24 of above Act, seo as 
to be exempt from the operation of the Act ; 
(3) pltfs. were entitled to damages from 
defts. for the breach of the statutory war- 
ranty, & were entitled to include in those 
damages the amounts they were liable to pay - 
to their sub-purchasers.—DoOBELL (G. ©.) & 
Co., Lrp. v. BARBER & GARRATY, [Isl] L 
kK. B. 219; 100 L. J. K. B. 65; 144 L. T. 
266; 47 T. L. R. 66; 74 Sol. Jo. 886; 36 
Com. Cas. 87, C. A. 

—— Sale to satisfy lien. ]-—DoBELL 
(C. G.) & Co., Lap. v. BARBER & GARRATT, 
No. 978b, ante. 


Measure of damages for 
breach—-Sale for purpose of resale to know- 
ledge of vendor.|—DoOBELL (C. G.) & Cuo., 
Lrp. v. BARBER & GARRATT, No. 978b, ante. 


Add. Annotations :—-Consd. Pontardawe R. C. 
v. Moore-Gwyn, [1929] 1 Ch. 656. Refd. 
Stearn v. Prentice (1918), 88 L. J. K. B. 
422; Edwards v. Birmingham Navigations, 
[1924]1 K. B. 341. 




















of the Dominion Forest Branch in cou- 
trolling & extinguishing a fre on 


Act.|}—A.-G. FOR BRITISH COLUMBIA v, the Dominion may sue under Forest doft.’s property.—R. v. SwWANSTROM, 
Rosentson, (1026) 1D. L. R. 1090; Act, R.S.B.C., 1924 (c. 93), 8. 114, to [(1925]3 D. L. R.79; (1025]1 W. W.R. 
{1924] 1 W . R. 1155; 33 B.C. R. recover expenses incurred by officials 713.—CAN. 

325.—CAN. 
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Cases 1—49b. 


1. 


138. 


18a. 


14. 


20. 


29. 


iil. Birth in Native Indian 
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ALIENS. 
Part |—-What Constitutes Alienage. 


Add. Annotations :—Consd. Markwald  v. 
A.-G., [1920] 1 Ch. 348. Refd. Johnstone 
v. Pedlar, {1921] 2 A. C. 262. Mentd. The 
Tervacte (1922), 128 ©. T. 176. 

Add. Annotation :—As to (2) Refd. John- 
stone v. Pedlar, [1921] 2 A. C. 262. 

.|}—By an Order in Council made 
on Nov. 5, 1914, Cyprus was annexed, & by a 
Proclamation made thereunder on Mar. 3, 
1915, revoking an earlier Proclamation, it was 
provided that “ all Ottoman subjects, resident 
in Cyprus on Nov. 5, 1914, have become 
British subjects.”” An amending Order in 
Council made on Nov. 27, 1917, after reciting 
that doubts had arisen as to the effect of the 
Order & the proper interpretation of the 
Proclamation, ordered that the following 
persons (infer alios) should be deemed to have 
become British subjects by virtue thereof : 
‘any Ottoman subject who was ordinarily 
resident & actually present in Cyprus on 
Nov. 5, 1914.’ Resp., an Ottoman subject 
by birth, carried on business in Cairo from 
1893 to 1013. In Dec. 1913, he went to 
Cyprus, & after three or four months brought 
his family there. He rented a house in 
Cyprus monthly, & while there discontinued 
his business in Cairo. He was present in 
Cyprus on Nov. 5, 1914, & remained there 
until Oct. 1915, when he returned to Cairo, 
his family following in December. He re- 
ceived a passport describing him as a British 
subject, & was so registered at the British 
Consulate at Cairo, but after annual renewals 
registration was refused in 1919. He sued 
for a declaration that he was entitled to regis- 
tration :—Held: if there were any difference 
between “‘ resident ’’ & ‘‘ ordinarily resident ”’ 
the latter became the test by virtue of the 
interpretative Order of 1917; but on the 
facts resp. was both ‘‘resident” «& 
‘‘ ordinarily resident ’’ in Cyprus on Nov. 5, 
1914, whether or not Cyprus was then his 
domicil; & whatever may have been his 
motive for going there, he was a British 
subject by virtue of the Order in Council.— 
GOUT v. CIMITIAN, [1922] 1 A. C. 105; 91 
L. J. P. C. 18; 38 T. L. R. 100; sub nom. 
Gout v. CIMITIAN, CIMITIAN v. GouT, 126 
L. T. 293, P. C. 

Add. Annotations :—Refd. Markwald v. A.-G., 
{1920} 1 Ch. 348; Johnstone v. Pedlar, 
[1921] 2 A. C. 262. 
Annotations :—For ‘‘ Re Goodman’s Trust 
(1881), 7 Ch. D. 266’ read ‘‘ te Goodman’s 
Trust (1881), 17 Ch. D. 266.”’ 


Add. Citation :—25 Oox, C. C. 622, D. C. 
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43. 


Add. Annotations :—Refd. Re Annesley, 

Davidson v. Annesley, [1926] Ch. 692; He 

Ross, Ross v. Waterfield (1929), 46 T. L. R. 

: 1 sare Askew, Marjoribanks v. Askew, [1930] 
Ch. 259. 


Under Treaties of Peace & consequent 
Orders—Who is foreign national—‘‘ Stateless 
person ’’—Denationalised German.|]—(1) Piti.. 
having lost Prussian nationality in 1896, & 
not acquired nationality of a German State 
or other nationality :—Held: he was not a 
German national within Peace Treaty of 
Versailles, Part X., s. 4, or Treaty of Peace 
Order, 1919. 

(2) Statelessness is not unrecognised by the 
municipal law of this country. 

(3) hether a man is a German national] or 
not must be decided by German municipal 
law & not by English municipal law.— 
STOECK v. PUBLIC TRUSTER, [1921] 2 Ch. 67; 
90 L. J. Ch. 386; 125 L. T. 851; 37 T. L. R. 
666 ; 65 Sol. Jo. 605. 


Annotations :—-As to (3) Folld. Re chamber ele Setthnt., 


Chamberlain v. Chamberlain, [1921] 2 Ch. 53 


3. Generally, 


Refd. Krainer v. A.-G., [1923] A. C. 528 


49b. oo a 


* fore stateless on Jan. 10, 1920. 


; date ho was resident in, but not 
burgher of, the Transvaal. 








Burden of proof.}]—(1) In 
1893 pitfs. were admittedly German nationals, 
& on the bond fide assumption that they were 
still German nationals on Jan. 10, 1920, 
when the charge under Treaty of Peace 
Order, 1919, s. 1 (xvi) attached, deft. was 
in possession of their London property as 
custodian. In an action to obtain release 
of their property :—Held: the onus was on 
pltfs. to show that they had lost their 
original German nationality before Jan. 10, 
1920, & not on deft. to disprove it. 

Pitis. had left their birthplace, Idar, in 
the district of Birkenfeld, about 1893, & 
with the exception of short annual visits to 
their mother, &, in the case of one, six wecks’ 
military training in 1896, they had resided 
uninterruptedly out of Germany from 1893 
to 1917 or 1918, when they were repatriated, 
after war internment, to Idar, where accord- 
ing to the police register entries, if genuine, 
they were registered as stateless on their 
arrival, & also on their departure for Amster- 
dam in 1920. On Jan. 29, 1923, the Birken- 
feld Govt. after inquiry as to the period of 
pltfs.’ absence from Germany, & as to their 
German visits during that period, granted 
them certificates to the effect that during 
that period they had forfeited their German 
nationality by ten years’ ‘ uninterrupted ”’ 
residence abroad within North German 
Nationality Law, 1870, s. 21, & were there- 
These cer- 


subject.—_WoLF¥ THE TREASURY, 


v. 
Under the [1919] App. D., 336.—S8. AF. 


1 
State. }-——The subjoct of a Native Indian 
State ia an alien.—-MABOMED & SON 
o. IMMIGRANTS’ APPEAL BOARD (1918), 








38 N. L. R. 7.—S. AF. 
10 iv. a It., who was 
by birth a Bavarian su foot, in 1881 


became a burgher of the Ora Free 
State, but in 1883 left the Free State & 
did not return before 1902, at which 


Orange Free State Constitution of 
1878 Free State burghership was lost 
by residence abroad for more than two 
years :—Held: as at the time of the 
annexation of the Orange Free State 
& Transvaal in 1902 applt. did not 
become a. British subject elther as 
being a burgher of the Orange Free 
State or as a resident in the Transvaal, 
he was by inference still a Bavarian 
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49a i. Under T'reaties of Peace & 
consequent Orders—iVho is foreign 
national——“* Stateless person *’—Dena- 
tionalised German.)--PAULEY v. CuUB- 
TODIAN, [19221 App. TD. 161.—8. AF. 

sa. American domicile—When Trish 
Free State established.|}—-BRADFIELD v. 
SWANTON, [1931] I. R. 446.—IR. 


49c. 


tificates were based on the view of the 
Administrative Ots. which, in considering 
whether German visits break the ten years’ 
peed. look to the number, length, purpose 

intent of those visits. They were, how- 
ever directly contrary to the view of the 
Leipzig Reichsgericht, which holds that the 
smallest visit, accidental or otherwise, breaks 
the period:—Held: (2) the certificates, 
which were admittedly only prima facie 
evidence & open to review in any German 
ct., were not conclusive in an English ct., & 
the onus was on pitfs. to substantiate them ; 
(3) if the Leipzig ct. view was right, the 
certificates were invalid; (4) even if the 
Administrative Ct. view was right, plt{s. had 
failed to satisfy the English ct. that an 
Administrative Ct.on being informed of all 
the circumstances, including fraudulent con- 
duct by pltfs., applications as German 
nationals in 1915 & 1921, & previous false 
statements as to their German visits, would 
necessarily uphold the certificates ; (5) having 
regard to the conflict of opinion in the German 
cts., pltfs. had failed to discharge the onus 
of proving that by unquestionable & un- 
doubted German law they had lost their 
nationality on Jan. 10, 1920.—HaHN v. 
PUBLIC TRUSTEE, [1925] Ch. 715 ; 95 L. J. Ch. 
gs ha L. T. 713; 14 T. L. R. 586; 69 Sol. 

Oo. 


———-— —— British subject marrying German 


—& naturalised as German during war.|— 
By a settlement dated in 1902 a fund of 
£5,000 was vested in trustees on trust to 
invest & pay the income of the trust funds 
to H. during his life or until he should become 
bkpt. or charge it, ‘‘ or until some event shall 
happen . .. whereby the income or any part 
thereof if belonging absolutely to him would 
become vested or charged in favour of some 
other person or persons or corpn.,” & in the 
event of the determination during the life 
of H.. of the above trust in his favour the 
trustees were given a discretion to apply the 
income for the benefit of all or any the said 
H., & his present or any other after-taken 
wife & his issue & the persons interested 
for the time being under the ulterior trusts, 
&, subject thereto, were directed to hold the 
capital & income of the trust funds upon 
trust for the benefit of the issue of H. & in 
default of issue upon trust for H.’s nephews 
& nieces. H. was born in England of English 
parents but had resided in Germany since 
1906 & had been twice married there to 
German wives. During the war, on Aug. 8, 
1916, he obtained a certificate of naturalisa- 
tion as a German. In these circumstances 
@ summons was taken out by the trustees 
to have it determined whether the life interest 
of H. in the funds was forfeited by the charge 
imposed on property of German nationals 
in this country on Jan. 10, 1920, by the 
Treaty of Peace with Germany, art. 297, or 
Treaty of Peace Order, 1919, & how the 
income accrued since Aug. 4, 1914, ought to 
be disposed of. It was admitted at the 
hearing on behalf of H. that in a German ct. 
applying German law he would be recognised 
as a German citizen. No question arose as 
to the income before Nov. 4, 1915, which had 
been paid over to H.’s agent :—Held: (1) the 
decision whether a person was a German 
national within the Treaty & Order fell to 
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be determined exclusively by German muni- 
cipal law, & accordingly H. was a German 
national; (2) H.’s interest under the settle- 


ment was forfeited as on Jan. 10, 1920, & 


subject to the payment of costs the accumu- 
lations of income in the trustees’ hands from 
Nov. 4, 1915, to Jan. 10. 1920, must 
be paid to the custodian ; (3) as the question 
raised was one that might affect a large 
section of the British public the A.-G. was a 
proper party to the proceedings.—fe CHAM- 
BERLAIN’S SETTLEMENT, CHAMBERLAIN 0. 
CHAMBERLAIN, [1921] 2 Ch. 533; 91 L. J. Ch. 
34; 126 L. T. 52; 37 T. L. BR. 966; 66 Sol. 
Jo. (W. R.) 3. 

ation :—As to (1) Apprvd. Fasbender v. A.-G., Kramer 


v. A.-G., {1922] 2 Ch. $350. 


49d. 


—— —— ——.]—A British-born woman, 
between the date of the signing of the Peace 
Treaty between England & Germany & the 
date of its coming into force, went to Germany 
& there married a German subject. At the 
date of her marriage & on Jan. 10, 1920, 
when the Treaty came into force, she was 
the registered holder of shares in an English 
limited co.:—Held: under British Nation- 
ality & Status of Aliens Act, 1914 (c. 17), 
s. 10, she must be deemed to be an alien, & 
by her marriage, which was not invalid, she 
had lost her British nationality & became a 
German national, so that her shares were 
subject to the charge imposed by Treaty of 
Peace Order, 1919, s. 1 (xvi).—FASRBENDER 
v. A.-G., KRAMER v. A.-G., [1922] 2 Ch. 850 ; 
91 L. J. Ch. 791; 128 L. T. 85; 38 'T. L. R. 
852; 66 Sol. Jo. 709, C. A. 


Annotation :—Roelfd. Re Rush, Warre v. Rush, [1923] 1 Ch. 56, 


490. 
49f. 


Annotations :-—Folld. Bohemian UWulon Bank y. 


eee 





Dual nationality.|—KramMenr v. 
A.-G., No. 215j, post. 

Austrian acquiring new nation- 
ality.|—An Austrian granted citizenship of 
the Ozechoslovakian Jepublic after the 
disruption of the Austrian Impire, but 
before July 16, 1920, the date when the 
Treaty of Peace between the Allied & 
Associated Powers & Austria came into 
force, remains subject to the charge created 
by art. 249 (b) of the Treaty & Treaty of 
Peace (Austria) Order, 1920, s. 1 (ix), not- 
withstanding the provisions of art. 230 of 
the Treaty.—-ROTHSCHILD v. AUSTRIAN PRO- 
PERTY ADMINISTRATOR, [1923] 2 Ch. 542 ; 
93 L. J. Ch. 508; 130 L. 'T. 175; 68 Sol. Jo. 
40. 





eee ee 


Austrian 


2 Ch. 175. 


erty Administrator, [1927 Consd. Groedel 


is 
ie ungarian Property Administrator (1927),44 T. L.R 


49g. 


49h. 


—— -—— Czechoslovakian corporation.|— 
Under the Treaty of St. Germain, which 
came into force on July 16, 1920, a Czecho- 
slovakian corpn., us well as an individual, 
can acquire ipso facto Czechoslovakian 
nationality, & the property of such a corpn. 
within the territory of Great Britain at that 
date is entitled to the benefit of the exemp- 
tion provided by art. 249 (b) of the Treaty 
from liability to the charge in favour of the 
administrator of Austrian property created | 
by that art. & Treaty of Peace (Austria) 

Order, 1920, s. 1 (ix).—BOHEMIAN UNION 
BANK v. AUSTRIAN PROPERTY ADMINISTRA- 
TOR, [1927] 2 Ch. 175; 96 L. J. Ch. 365; 137 
L. T. 271; 43 T. L. R. 356; 71 Sol. Jo. 431. 
—— —— Hungarian.}|—(1) The expression 
‘“nationals of the former Kingdom of 


Casec—49h—G5a. 


Hungary’’ in Treaty of Peace (Hungary) 
Order, 1921, s. 1 (ix), means persons who were 
liungarian nationals on Oct. 28, 1918, when 
the Austrian Km ire ceased to exist by the 
deposition of the Emperor. 

(2) Where the administrator of Hungarian 
property has determined that he is not 
satisfied that a national of the former King- 
dom of Hungary has acquired ipso facto in 
accordance with the Treaty the nationality 
of an Allied or Associated Power, the ct. 
cannot go behind the decision of the adminis- 
trator & investigate the ‘question anew.— 
GROEDEL v. HUNGARIAN PROPERTY ADMINIS- 
TRATOR (1927), 44 T. L. R. 65. 


49i. —-— —-—- By what law decided.]—SroEck v. 


PuBLic TRUSTER, No. 49a, ante. 


ENGLISH AND Empire Dicest SuPPLEMENT. 


art. 1 (ix), the charge was imposed on all 
property, rights & interests within His 
Majesty’s Dominions belonging to nationals 
of the former Austrian Empire at the date 
when the Treaty came into force. Art. 2 
provided that “ for the purposes of the fore- 
going provisions of this Order but not 
including the schedule therein referred to 

the expression ‘national of the former 
Austrian Empire,’ does not include persons 
who within six months of the coming into 
force of the Treaty show to the satisfaction 
of the administrator that they have acquired 
apso facto in accordance with its bidet 
nationality of an Allied or ssociated 
Power ”’ :—Held: where the administrator 
had decided that he was not satisfied that 
pitt., who was originally a national of the 


49j3. ——- —— -——.] —- Re CHAMBERLAIN’S ormer Austrian Empire, had acquired ipso 
SETTLEMENT, CHAMBERLAIN v. CHAMBERLAIN, facto the nationality of an Allied or Asso- 
No. 49c, ante. ciated Power, the ct. would not, in an action 
49k. Decision of administrator— Whether by him for declaration that he has “ shown 








tinal.|—By the Treaty of Peace with Austria, 
art. 249 (b), the Allied & Associated Powers 
reserved the right to retain & liquidate all 
property, rights & interests which belonged 
at the date of the coming into force of the 
Treaty to nationals of the former Austrian 
IXmpire, but it was provided that ‘* persons 
who within six months of the coming into 
force of the present. Treaty show that they 
have acquired ipso facto in accordance with 
its provisions the nationality of an Allied or 
Associated Power... will not be considered 
as nationals of the former Austrian Empire 
within the meaning of this paragraph.”’ 


that he has acquired ipso facto in accordance 
with the Treaty the nationality of the 
Republic of Poland & that he is not a national 
of the former Austrian Empire within the 
Treaty & the Treaty of Peace Order, & that 
his property, rights & interests in His 
Majesty’s Dominions are not subject to be 
charged under the Treaty & the Treaty of 
Peace Order,’’ go behind the decision of the 
administrator & investigate independently 
the question of nationality.—Rerirzes Ds 
MARIENWERT v. AUSTRIAN PROPERTY AD- 
MINISTRATOR, [1924] 2 Ch. 282; 93 L. J. Ch. 
587; 132 L. T. 42, 40 T. L. R. 698; 68 Sol. 
Jo. 644, O. = 


The annex to arts. 249 & 250 sanctioned the 
imposition of a charge on such property, 
rights or interests. Arts. 248 to 262 with 


Annotations : -—Folld. roedel v. qaungarian Property Ad- 
ministrator (1927), ar L. R. 65. Refd. Groebel v. Hua- 
garian Property Administrator (1925), 70 Sol. Jo. 345. 








their annexes were scheduled to Tey of | 491. — —— —-—-.]—-GROEDEL v. HUN- 
Peace (Austria) Order, 1920, & by art. 1 (i) GARIAN PROPERTY ADMINISTRATOR, No. 49h, 
of the Order given full effect. as law. By ante. 


Part Il.-—Rights, Liabilities, and Disabilities of Aliens in 
Time of Peace. 


50. Add. Annotation :—Refd. The Wilhelmina, returned to Ireland in 1916 & took part in 
[1923] P. 112. the rebellion of Haster, 1916, & was interned. 

61. Add. Annotation :—Refd. Johnstone v. Ped- On his release he took part in illegal drilling, 

lar, [1921] 2 A. C. 262. &, on being arrested in Ireland, a sum of 

: : money was found upon him, which was 

68. Add. Annotations :—Refd. Rodriguez v. taken & detained by the police authorities, 
Speyer, [1919] A. C. 59; Johnstone v. the seizure & detention being subsequentl 

Pedlar, [1921] 2 A. C. 262. ratified by the Chief Secretary for Ireland. 

65a. Detention of property—Ratification by In an action by pitf. against the Chief Comr. 





491 i. 
cided. |—Questions of nationality hight 
be determined An ages pallor pote Fe law ah: 
of the country 4 
= oat (10221 4 App. D. 161.— 





Crown—Citizen of friendly State personally 
hostile to Crown.|—(1) It is not a good 
defence to an action of tort brought by a 
friendly alien resident in the United Kingdom 
against an officer of the Crown in respect of 
the wrongful seizure & detention of the alien’s 
property that the seizure & detention have 
been adopted & ratified by the Crown as an 
act of State. 

Pitf., who was born in Ireland, having 
become a naturalised American citizen, 





8 ag ne eet eS ele omens 


—— By what law de- 





ULEY on-resident al 





PART II. SECT. ae SUB-SECT. 1. forma, 


ten—Leave to sue | DIAN ; 
in pind pee ois the Supreme Ct, | [1927] 4 D. L. R. 609; 
of t ATuorta has jurisdiction g W. W. R. 321.—CAN, 
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of the Police for the recovery of the money, 
deft. pleaded that pltf. was an alien & that 
the money was detained by direction of the 
Crown as an act of State :—Held: the plea 
was bad & pltf. was entitled to judgment. 
(2) Semble: the fact that a subject of a 
friendly State residing within the realm 
under an implied licence from the Crown 
violates ‘the local] allegiance which he owes 
to the Crown does not disentitle him to the 
righte of an alien amy until the Crown with- 





leave to a non-resident alien to sue in 

uperis.—AUGUSTINO v. CANA- 
ORTH-WESTERN Ry. Oo. (Alta.), 
{1927] 3 


to grant 


draws its gan — JOHNSTONE ¥. PEDLAR, 
[1921] 2 0. 262; 90 L. J. P. C. 181; 125 
L. T. 809 ; 87 T. L. R. 870; 65 Sol. Jo. 
679; 27 Cox, O. we Pe P.C; 


Annotation :— As to i) B d. Commercial & Estates Co. of 
Egypt v. Board of Boag (1925) 1 K. B. 271. 


70. Add. Annotation :—Retd. Rodriguez v. 
Speyer, [1919] A. O. 59. 

79. Add. Annotation :—Folld. Falcon v. Famous 

Players Film Co., [1926] 2 K. B. 474. 

Add. Annotation :—Refd. Behnke v. Bede 

Shipping Co., [1927] 1 K. B. 649. 


85. Add. Annotation :—Refd. Johnstone v. Ped- 
lar, [1921] 2 A. C. 262. 
94. Add. Annotation :—Dbtd. Falcon v. Famous 


Players Film Co., [1926] 2 K. B. 474. 
To the cross-reference after this case to 
Copyright Act, 1911 (c. 46), add ‘‘ &, generally, 
COPYRIGHT, Vol. XIII., pp. 180-182.” 
Add. Annotations ;—Consd. Re Lyne’s Settle- 
ment Trusts, Re Gibbs, Lyne v. Gibbs, 
[1919] 1 Ch. 80. Refd. Re Berchtold, Berch- 
told v. Capron, [1923] 1 Ch. 192. 
Add. Citations :—Sty. 20, 40, 75; 
‘Abr. 19b. 
Add. Annotations :—As to (1) Consd. Du 
Hourmelin v. Sheldon (1838), 1 Beav. 79; 
Barrow v. Wadkin (1858), 27 L. J. Ch. 129. 
Refd. A.-G. v. Sands (1670), Freem. Ch. 129; 
A.-G. v. Duplessis (1752), Park. 144 ; Burgess 
v. Wheate, A.-G. v. Wheate (1759), 1 Eden, 
177 ; Rittson v. Stordy (1855), 8 Sm. & G. 
230 ; Sharp v. St. Saveur (1871), 7 Ch. App. 
3438. As to (2) Refd. Burgess v. Wheate, 
A.-G. v. Wheate (1759), 1 Eden, 177. 
119a. ——— -|—A devise of land to 
trustees, upon trust to sell & invest the 
proceeds in the public funds upon trust for 
persons some of whom were aliens :—Held : 


96. . 


114. 


116. 1 Roll. 








Part IIl.—Aliens 


Add. Annotation :—Refd. Johnstone v. Ped- 
lar, [1921] 2 A. O. 262. 


146. Add. Annotation :—Refd. Central India Min- 
aoe ae Soc. Coloniale Anversoise, [1920] 


155. Add. Annotation :—Apld. Re 
Bechoff v. Bubna (1921), 65 Sol. Jo. 518. 


-]—A man who, having a business 
& commercial domicil in a neutral country, 
returns to his enemy country of origin & 
engages in active hostilities against this 
country, leaving his business under the care 


144. 


156a. 








Sutherland, 


Vol. I.—Aliens. Cases 65a—1656b. 


the aliens did not take any interest or estate 

which the Crown could lay claim to.—Ds& 

HOURMELIN v. SHELDON, DE HOURMELIN v. 
A.-G. (1839), 4 Jur. 116. 


140a. Member of Stock Exchange.]|—-By the rules 
of the London Stock Exchange each member 
is elected for one year only, & must come up 
for re-election annually under rule 21, which 
provides that the committee shall on the 
first Monday in March proceed (inter alia) to 
elect such members as they shall deem 
eligible to be members of the Stock Exchange 
garg the following year commencing on 
Mar. 25 then instant. In 1917 an objection 
was lodged against the re-election of applt., 
who was a British subject naturalised in this 
country & denationalised in Germany, at 
the election to be held in March of that year, 
on the ground of his enemy birth. Upon 
the invitation of the committee applt., first 
in a letter & afterwards at an interview, set 
forth various facts in proof of his loyalty 
to the country of his adoption, but eventually 
the committee refuse re-elect him. 
Applt. impeached this decision on the ground 
that the committee had acted arbitrarily & 
capriciously & had been influenced by 
irrelevant considerations :—Held: the de- 
cision of the committee had proceeded soleiy 
upon the ground of applt.’s enemy birth, & 
before deeming him ineligible for re-election 
on that ground he had been given an oppor. 
tunity of being heard. The committee hav- 
ing acted honestly & fairly in the exercise 
of their discretion & within their competence, 
it was not open to any ct. to review their 
decision.— WEINBERGER v. INGLIS, [1919] 
A. C. 606; 88 L. J. Ch. 287; 121 L. T. 65; 
35 T. L. R. 399; 63 Sol. Jo. 461, H. L. 


See, further, Stock EXCHANGE. 


in Time of War. 


cannot be considered anything but an enemy, 
& his business is an enemy firm & the assets 
are enemy property..—THE ANTWERPEN, 
{1919] P. 252, n.; 89 L. J. P. 26, n. 


-.|—An action was brought to 
recover a debt by a firm consisting of two 
French subjects & a German subject, & a 
sequestrator was subsequently appointed in 
respect of the property of the German 
pltf.:—Held: as the German subject was 
not residing nor carrying on business in an 
enemy State, the action was maintainable, 
& the sequestrator was not a necessary party. 


156b. 








of a manager, but controlling it himself from ~-Re SUTHERLAND (DUCHESS), BECHOFF & 
his domicil of residence so far as he is peble: Oo. v. BOBNA eat): 65 Sol. Jo. 518. 

PART II. spe 7, SUB-SECT. 2. ; jaa. A b. he R. ‘BeFMgMTOY (2) | a Dereon of t whatovor pity who 
129 i. hold &: dispose—Law 3 resides or carries on business in OTT 
of Lane de 38 35 of 1908—Oompan y with (G. & R.) 527.—OCAN, territory.—LAMPEL vt. a ae ah 10), 

Asiatic shareholders.)}—Law 3 of of, 1885 00. L. R. 165; 38 D. L. R. 
& Act 35 of 1908 do not apply to joint PART Ill. SECT. 1, SUB-SECT. 1. CAN. 
stock cos., even though their s are 155 if. +The question 


held by Asiatios. —Dapoo v. KRUGERS- 
porp, [1920] App. D. 530.—8, AF. 


PART II. SECT. 8. 

132i. Civil office of 
-}—The office of town in- 

geass 8 brea of trust which an alien 
ree ee hold.-—-R. v. HsIGHTON 
(Go a) Oe o8 D. Da, Be 386; 55N.8. R. 





151 fi. ——.}—The subject of 
an alien State at war with His Majesty, 
who resides in the province of Quebec 
& has submitted to the laws of that 
speraethe a ener an alien enemy.— 

NTREAL HARBOUR COMRs. 
(oi6), “8 0. oP. R. 98; Q. R. 26 K. B. 
7.—CAN. 


155i. —— Place of residence & 
enrrying on trade.}—‘*‘ Enemy °*’ means 
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whether a person is an alien er oat 
determined not by his ne piano ut 
by the place where he es or 
carries on business. Pr evEMrOr: 
CRIMINIL v. STREAMSTOWN RURAL 
MUNIOIPALITY, No. atte (eet) < 
W. W. R. 546; 37 D. : 
afd, Sele 1 WwW. W. BR sree at 

R. 266; 15 Alta. L. R. 204.— 


Cases 157—198a. 


157. 


162. 


163. 
166. 


168. 


183. 
187. 


189. 


192. 
195. 


55 iii. 

elety, the headquarters of which were 
in Germany, held prone in Natal 
& had an agent there for the 

ment of its property & interests :— 
Held: (1) the society was resident in 
Germany 


Add. Annolations :—Refd. Re Sutherland, 
Bechoff v. Bubna (1921), 65 Sol. Jo. 518. 
Mentd, Re Ferdinand, Ex-Tsar of Bulgaria, 
[1921] 1 Ch. 107; Johnstone v. Pedlar, 
(1921] 2 A. C. 262. 

Citation :-—For ‘‘ [1916] A. C. 421” read 
**[1916] 1 A. C. 421.” 

Add. Annotation :—As lo (1) Consd. Stoeck v. 
Public Trustee, [1921] 2 Ch. 67. 

Add. Annotations :—As to (1) Consd. Stoeck 
vw. Public Trustee, [1921] 2 Ch. 87. As to (2) 
Refd. Stoeck v. Public Trustee, [1921] 2 Ch. 67. 
Add. Annotation :—Refd. Fe Sutherland, 
Bechoff v. Bubna (1921), 05 Sol. Jo. 513. 


Add. Citalion :—subsequent proceedings (1921), 
65 Sol. Jo. 518. 
Add. Citation :—1 Br. & Col. Pr. Cas. 605. 


Add. Annotation :—Refd. The Litzow, [1918] 
A. CO. 435. 

Add. Annotations:—Consd. Rodriguez v. 
Speyer, [1919] A. C. 59. Refd. Ertel Bieber 
v. Rio Tinto Co., etc., [1918] A. C. 260; Re 
Badische Co., Bayer Co., etc., [1921]2 Ch. 331. 
Add. Annotation :—Refd. Rodriguez  v. 
Speyer, [1919] A. C. 59. 
Add. Annotation :—Refd. 
Speyer, [1919] A. C. 59. 
Add. Annotations :—As to (1) Consd. The 
Poona (1915), 84 L. J. P. 150; The St. 
Tudno, [1916] P. 291; Re Hilckes, Ez p. 
Muhesa Rubber Plantations, [1917] 1 K. B. 
48; Re Badische Co., Bayer Co., etc., [1921] 
2 Ch. 331; Russian Commercial & Industrial 
Bank v. Comptoir d’Escompte de Mulhouse, 
(1923} 2 K. 630. Refd. R. v. L. C. C., 
Ex p. London & Provincial Electric Theatres, 
(1915] 2 K. B. 466; Clapham S.S. Co. v. 
Handels-en- Transport-Maatschappij Vulcaan 
of Rotterdam, [1917} 2 K. B. 639; Continho 
Caro v. Vermont, [1917] 2 K. B. 587 ; Elders 
& Fyffes v. Hamburg Amcerikanische ’Packet- 
fahrt Act., Elders & Fyffes v. Hamburg 
Columbien Bananen Act. (1918), 34 T. L. R. 
275; Ie British Incandescent Mantle Works 
(1923), 129 L. T. 126; Swedish Central Ry. 
v. Thompson, [1924] 3 K. B. 255; Russian 
Commercial & Industrial Bank v. ‘Comptoir 
d’Escompte de Mulhouse, [1925] A. C. 112; 
Bohemian Union Bank v. Austrian Property 
Administrator, [1927} 2 Ch. 176. a? to 
(2) Consd. The St. Tudno, [1916] P. 291. 
Apld. The Hamborn, [1919] A. C. 993. 
Consd. The Noordam (No. 2), [1919] P. 255; 
Re Badische Co., Bayer Co., etc., [1921] 2 
Ch. 331. Refd. The Vesta, [1920] P. 385; 
I. R. Comrs. v. Sansom (1921), 8 Tax Cas. 20. 
As to (3) Consd. Re Hilckes, Ex p. Muhesa 
Rubber Plantations, [1917] 1 K. B. 48. 
Reta. ae Badische Co., Bayer Co., ete, U B21) | 


Rodriguez _v. 


-_}—A Mission So- | count 








ry.—MALc 
275.—S8 
manage- 


was an alien enemy ; 


is not the sole test of his 


198. Add. Annotations :—Consd. 


DURB 
TOWN ae 1817), 38 N. L. z 


st. Who is an 
Page deel of Peace (Genet) 


AUMFELDE ECRETA 
(2) a person’s place of business, though c. Stare OF CaNaba,. 1927] Exch. 


one test, 


Y Order, 108 1036, 


ENGLISH AND Empire Diaest SUPPLEMENT. 


2 Ch. 831. Ae to (4) Consd. Re Hilckes, 
Ex p. Muhesa Rubber Plantations, [1917] 
1K. B. 48. As to (5) Consd. Rio Tinto Co. 
v. Ertel Bieber (1917), 116 L. T. 810; Tingley 
Miller, [1917] 2 Ch. 144; Naylor, Benzon 

. Krainische Industrie Gesellschaft, (1918) 
1 K. B. 331; Stevenson v. i fiir ‘Carton: 
nagen Industrie, [1918] A. C. 239. Refd. 
Re Aramayo Francke Mines, [1917] 1 Oh. 
451; Ertel Bieber v. Rio Tinto Co., [1918] 
A. C. 260; Rodriguez v. Speyer, [1919] A. C. 
59; Re Munster, (1920] 1 Oh. 268; Ke 
Ferdinand, Ex-Tsar of Bulgaria, [1921] 1 
Ch. 107; Re Rush, Warre v. Rush, [1923] 
1 Ch. 56 ; Simpson v. Maurice’s Exors. (1929), 
14 Tax Cas. 580. 


195a. ——- —-— sles —Re Bapiscue Co., Lrp., le 
T 


BAYER Co., p., Re GRIESHEIM ELEKTRON, 
Lrp., Re KALLE & Co., Lrp., Re BERLIN 
ANILINE Co., Lrp., Fe MEISTER Lucius & 
BRUNING, LtD., No. 405a, post. 


Central India 
Mining Co. v. Soc. Coloniale Anversoise, 
[1920] 1 K. B. 753; Re Deutsche Bank 
(London Agency), [1921] 2 Ch. 291. Refd. 
Jebara vr. Ottoman Bank, [1927] 2 K. B. 254. 


—.]—In Jan. 1914, pltis. entered into a 
contract with defts., who were a co. incor- 
porated under the laws of Belgium & had 
their registered office at Antwerp, to sell to 
them manganese ore deliverable in certain 
quantities during the second half of 1914 & 
the three following years alongside steamer in 
Bombay. In Sept. 1914, when the German 
armies were threatening Antwerp, the manag- 
ing director of deft. co. removed all the co.’s 
goods & the money in bank to London & 
came himself to London, & there, without 
any formal authority from the co., carried 
on business in his own name, but for the 
benefit of the co. After the German occupa- 
tion of Antwerp the German authorities 
placed the co. under compulsory administra- 
tion. During the German occupation, meet- 
ings of the directors & shareholders were 
held at which formal business was transacted. 
These meetings were held so as to comply 
with Belgian law & to keep the co. in exist- 
ence. The co. also collected & paid debts 
due to & owing by it in order to prevent the 
German authorities from winding up the co. 
& investing the uncalled capital in German 
War Loan, & with the like object it created a 
debt against its uncalled capital in favour 
of its bankers for the purpose of paying 
arrears of dividend on its preference shares. 
Pltfs. contended that the co. was an enemy, 
& they claimed a declaration that the con- 
tract was dissolved & was no longer binding 





on en ee pitts. 5 were e entitled to the 


returned to Germany where sbe 
resided until 1915, & vege Demag 
to Switzerland -—Held : was 
not an enemy under Act 39 ar He16. — 
THE TREASURY v. Hany, [1919] App. D. 
50.—S. AF. 


PART Hl. SECT. 1, SUB-SECT. 4. 
193 iil, ———.}—A person who volun- 


enemy character.—-SIBISI v. HERMANS- 
BERG MIS810ON SOcIETY (1916), 37 
N. L. R. 409.—S. AF. 

155 iv. —.)— An ‘alien 
enemy °’ does not mean a subject of a 
State at war with this country buta 
person of any nationality who resides 
or carries on business in an enemy 





PART UI. SECT. 1, SUB-SECT. 2. 


sa. Widow of naturalised British sub- 
fect — Return to forei aagay | after 
death of husband.}]— e 
subject by birth, married a naturalised 
British subject in Ca os Colony. After 
the death ods her hus d in 1901 resp. 
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tarily resides ina hostile country for a 
substantial period of time acquires 
the disability attaching to an cnemy 
du that period even if he is a 
British subject, unless’ such residence 
is vl the consent of the Crown. 
Has: AH JON ABDUL JALIL KHAN 
(1820), E L. R. i Lah. 276.—IND. 


198b. 


199. Add. Citation :—1 P. Cas. 75. 


declaration claimed; though acts which 
were necessary merely for the purpose of 
keeping the co. in existence might not amount 
to ‘‘carrying on business’’ within the 
Proclamation of Sept. 14, 1915, the collection 
of debts & discharge of liabilities with the 
intention of continuing the business amounted 
to a “carrying on business,’ & constituted 
the co. an “enemy ”’ within the Proclama- 
tion.—CENTRAL INDIA MINING Co. v. Soci#tk& 
COLONIALE ANVERSOISE, [1920] 1 K. B. 753: 





201. 
202. 
204. 
205. 
207. 


Vol. I1.—-Aliens. Cases 198a—216a. 


Add. Annotation :—Refd. Johnstone v. Pedlar, 
[1921] 2 A. C. 262. 

Add. Annotation : — Consd. 
Speyer, [1919] A. C. 59. 
Add. Annotation :—Consd. Re Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107. 
Add. Annotation :—Consd. Re Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107. 

Add. Annotations :—Refd. [te Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107; 


Rodriguez vr. 


89 L. J. K. B. 769; 122 L. T. 451; 36; | Johnstone v. Pedlar, [1921] 2 A. C. 262. 
T. L. R. 88, C. A. 208. Add. Citation i—l P. Cas. 75: 
.|—Germany was in effective military Add. Annotations :—Refd. The Achilles, 


occupation of Brussels & the greater part. of 
Belgium at the date of an-order for winding 
up the business carried on in this country by 
a German bank, of which a Belgian bank 
carrying on business in Brussels was an un- 
secured creditor :—Held: the Belgian bank 
was a creditor who was not an enemy within 
Trading with the Enemy Amendment Act, 
1916 (c. 105), s. 1 (3).—Re Deutsche BANK 
(LONDON AGENCY), [1921] 2 Ch. 291; 90 
L. J. Ch. 449; 1261. 7.20; 37T. LR. 912; 
65 Sol. Jo. 781. 


198c. Registered in allied country—Government 


overthrown—Non-recognition of usurping 
Government.|—-Pltfs., an insurance co. with 
its registered office at Petrograd & a branch 
office in England, in Apr. 1917, entered into 
a reinsurance treaty with defts., an English 
‘Insurance co., whereby pltfs. reinsured part 
of the risks of defts. At the end of the first 
year there was a balance in favour of pltfs. 
In an action to recover the amount of the 
balance defts. pleaded that as the Bolshevists 
had in Nov. 1917, usurped supreme power 
in Russia, & as the British Govt. was carrying 
on warlike operations against them pltfs. 
were alien enemies, & that owing to the 
entire suspension of business in Petrograd 
by reason of the usurpation the basis of the 
contract had been destroyed :—Held. as the 
Bolshevist Govt. had not been recognised 
by this country as the Russian Govt., & as 
pitfs. had not adhered to the Bolshevists 
pltfs. were not alien enemies; & as defts. 
with knowledge of the facts had continued 
to treat the contract as alive by crediting 
pltfs. with premiums & debiting them with 
losses, the Bolshevist revolution bad not so 
destroyed the basis of the contract as to put 
an end to it, & pitfs. were entitled to recover. 
—EASTERN CARRYING INSURANCE Co. v. 
NATIONAL BENEFIT LirE & PROPERTY ASSUR- 
ANCE Co., Lrp. (1919), 35 T. L. R. 292. 











208a. aay 


209. 


[1919] P. 340; Re Certain Craft Captured on 
Victoria Nyanza, [1919] P. 83; The Orteric, 
[1920] A. C. 724; The Vesta, etc., [1921] 
1 A. ©. 774; The Anichab, etc., [1922] 1 
A. C. 235. 





—— Effect of Trading with 
Enemy Acts, 1914-1916.]—-(1) Under the 
common law of England the Crown has always 
had &, subject to the effect of the above 
Acts, still has the right to seize & forfeit 
private property, including choses in action 
& equitable intcrests therein, found in this 
Kingdom belonging to subjects of an enemy 
State. That right has not been abandoned 
by desuetude. The powers conferred by the 
above Acts, however, are so _ inconsistent 
with the exercise of the common law right 
of forfeiture that that right must be treated 
as being thereby, at least temporarily, 
superstded. 

(2) In order to complete the title of the 
Crown to property so seized an inquisition 
of office must be held before the conclusion 
of peace. — He FERDINAND, EX-TSAR OF 
He aaa [1921] 1 Ch. 107; 90 L. J. Ch. 1, 


Add. Annotation : — Refd. 
Speyer, [1919] A. C. 59. 


Rodriguez v. 


215a. Treaties of Peace & consequent Orders— 


What property subject to charge under— 
Right to assessment of damages in collision 
action.]|—-Before the outbreak of war, defts., 
the German owners of the steamship M., 
recovered judgment against the HSBritish 
owners of the steamship K. for the amount 
of the damage arising out of a collision 
between the two vessels, & the damages were 
referred to the registrar & merchants for 
assessment. Before defts. had filed their 
claim in the registry the war had broken out. 
A few days before the Peace Treaty was 
ratified the claim & vouchers were filed, but 
by consent they were treated as having been 
filed after the ratification. Thereupon pltfs. 


nn 
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PART III. SECT. 2, SUB-SECT. 2.—A. 


206 fi. (p. 147) For ‘‘ VAN ZY v. 
PIENMAN ” read ‘“‘ VAN ZIJIL v. PIE- 
NAAR.”? 


sb. Shares held by enemy subject— 
Vested in Public Trustee—Power to 
sell. }—Held : War Precautions (Hnemy 
Shareholders) Regulations, 1916 re: 
11 (2), which empowered the A.-G. 
to authorise the Public Trustee to 
sell shares in a co. transferred to him 
as being held by an alien enemy, was a 
valid exercise of the power conferred 
by War Precautions Act, 1914-1916, 
s. 4, & was within the defence power 
of the Commonwealth.—BURKARD v. 


sc. .}+~—Held : War Pre- 
cautions (Enemy Shareholders) Regula- 


ETE STE 





tions, 1916 reg. 11, authoriscd the sale 
of shares transferred to the Public 
Trustee, notwithstanding that some 
beneficial interest in the shares was 
held by a person not an enemy subject, 
& was a valid exercise of the power 
conferred by War Precautions Act, 
1914-1916, s. 4.-~BUORKARD v. OAKLEY 
(1920), 27 C. L. R. 620.—AUS. 

212 i. Patent in name of alien enemy 
— Royalties paid by licensee during sus- 
pension of patent—Who entitled to.J— 
Held: royalties paid by the 
licensee from the date of his licence up 
to the expiration of six months from 
the ending of the war, 7#.¢., to Jan. 10, 
21920, were not sums belonging to an 
enemy, & were not properly in the 
hands of the custodian; (2) royalties 
paid or to be paid after June 10, 1920, 
were properly paid or payable in the 
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hands of the custodian as a debt due 
to an enemy.—te SYNTHETIC DRUG 
Co., (1925) Exch. C. lt. 196.—CAN. 


215 i. Licensed to trade for limiled 
purposes—Banking transactions.}—The 
Loudon ency of a German bank, 
which at the outbreak of war in 1914 
became an enemy. held o bill, drawn 
by a German subject & accepted by 
a Scotsman, which had been sent from 
Germany for collection. It had been 
the practice of the bank that, if bills 
so sent were dishonoured, no legal 
proceeding® were taken against ac- 
ceptors in Great Britain, but the 
bilJs were retransivitted to the German 
office so that proceedings might 
taken in the German cts. against the 
German indorsemw. Licences covering 
the whole period of the war were 


Cases 215a—215¢. 


215e. apts 


issued to the London agency, empower- 
ing it to carry on banking business | 215 i. in origina) volume. 
under supervision, to the extent of 
completing current transactions, so as 
to make its realisable assets available 
aay acne pa i me ee as those tak —(1) 
actions would in ordinary course have . 

been carried out through "the London | National oon es iraad investment in | with the result that he held, as the 
establishment. The bill having been giunrantesd on Nitea which fell during proceeds of realisation, a sum of 


Seainud ue tlie Donan necnee which | the war; (2) not deposits in s savings 


took out a summons for an order to set aside 
the filing & service of the claim & vouchers 
on the ground that under arts. 296 & 297 of 
the Treaty & Treaty of Peace Order, 1919, 
s. 1 (xvi & xvii), the parties had no right 
to litigate the claim in the registry, inasmuch 
as, being a debt owing to German nationals, 
it had to be settled through the interven- 
tion of clearing houses :—Held: (1) defts.’ 
claim was not a debt but a right, which by 
the Peace Treaty, art. 297, was subject to 
the right to be retained & liquidated “‘ in 
accordance with the law of the allied State 
- « « concerned,’’ namely, Great Britain ; 
(2) not being a debt, art. 296 did not apply ; 
(3) although defts. would not be able to 
handle the sum awarded, there was nothing 
in art. 297 or in Treaty of Peace Order, 
s. 1 (xvii) to deprive defts. of their right to 
proceed to a reference, or to prevent pltfs. 
paying money into ct. with a notice that it 
was in satisfaction of the claim of German 
subjects.—THE MarRiE GarTz, [1920] P. 172; 
89 L. J. P. 206; 123 L. T. 680: 86T. L. R. 
417; 15 Asp. M. L. C. 98. 


215b. —-— —-— Debt—Due to German.]—Clause 


14 of the annex contained in the Sched. to 
Treaty of Peace Order, 1919, does not affect 
the rights of an individual British national 
to resist a claim by the Controller of the 
British Clearing Office to recover a debt 
which is admitted to be due to a German 
national, & is therefore an ‘‘ enemy debt ”’ 
within Treaty of Versailles & Treaty of Peace 
Order, 1919.—-CLEARING OFFICE CONTROLLER 
v. Enpwarps & Co. (BREAD STREET), LTD., 
[1923] W. N. 245. 


215c. ——~ ——— Trust estate—Accumulations of 


interest.})—Zte CHAMBERLAIN’S SETTLEMENT, 
CHAMBERLAIN v. CHAMBERLAIN, No. 49c, 
ante. 


215d. ——- ——- ——— ———.]—Re HALLENSTEIN, 


HALSTED v. BLANK, No. 287c, post. 


—— Accumulations of annuities.] 
—By his will a testator, who dicd on Jan. 14, 
1916, directed his exors. to pay annuities to 
an Austrian & two German nationals ‘ until 
he or she shall die or mortgage or otherwise 
charge the same ... or until the happening 
of any event whereupon the same if given 
to him or her absolutely would no longer 
be received by him or her for his or her 
benefit.’”’ No part of the annuities could be 
paid to the annuitants during the war by 
reason of Trading with the Enemy Amend- 





215g. —— 


215 ii. Substitute this number for | German.}—At the outbreak of war 


215bi. Treaty of Peace & conse- 
ques Orders—What 
o charge under—“ Debis’ 
eposits of money with the 


bank & moneys inves 


ENGLISH AND Empire Diaest SUPPLEMENT. 


Ld 


-ment Act, 1914 (c. 12), but accumulations 


were retained by the exors., as no order was 
made under sect. 4 of the Act vesting the 
annuitants’ interests in the custodian :— 
Held: (1) as the Act of 1914 only suspended 
payments to the alien enemies & did not 
determine the ownership & ultimate destina- 
tion of their annuities, those annuities were 
not forfeited ab initio; (2) the annuities 
were forfeited & determined in the case of the 
German nationals as from Jan. 10, 1920, by 
the charge imposed by the Treaty of Peace 
with Germany & Treaty of Peace Order, 
1919, & in the case of the Austrian national 
as from July 16, 1920, by the charge imposed 
by the Treaty of Peace with Austria & Treaty 


of Peace (Austria) Order, 1920; (8) the 


accumulations of the annuities until those 
respective dates became subject to the 
charges & payable therefore to the custodian 
or the administrator of Austrian property 
as the case might be.—He LEVINSTEIN, 
LEVINSTEIN v. LEVINSTEIN, [1921] 2 Ch. 
251; 91 L. J. Ch. 82; 126 L. T. 177; 65 
Sol. Jo. 767. 


Annotations :—As to (3) Folld. Re Chamberlain’s Scttlmt., 
Chamberlain v. Chamberlain, [1921] 2 Ch. 533; Re 
Biedermann, Best v. Wertheim, [1922] 1 Ch. 31. . 


215f. —— —— —— ——.]—A testator, whose 


domicil was English, by his will directed his 
trustees to invest a certain sum in the 
Hamburg State Loan & from the income 
thereof to pay a number of annuities, &, as 
& when the annuities fell in, to apply the 
income & the capital so set free in accumulat- 
ing a trust fund. That trust fund was also 
invested in the Hamburg State Loan. The 
annuitants. & those interested under the 
will in the trust fund, were German nationals : 
—Heid: the interests of the beneficiaries 
under the will were charged under Treaty of 
Peace Order, 1919, as being ‘“ property, 
rights & interests ’'’’ in the United Kingdom. 
—FAVORKE v. STEINKOPFF, [1922] 1 Ch. 
1743 sub nom. Ke STEINKOPFF, FAVORKE v. 
STEINKOPFF, 91 L. J. Oh. 165; 126 L. T. 
597. 








-}—Under the trusts 
of a marriage settlement of 1903 & in the 
events that had happened certain infant 
children, German nationals, were on Jan. 10, 
1920, when the Peace Treaty came into 
operation, entitled contingently on attaining 
twenty-one or marrying to an annuity of 
£150 a year. If neither infant attained a 
vested interest the annuity passed to the 


_— ee, — 
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between England & Germany in 1914 
deft., as agent, held certain goods on 
behalf of an enemy subject, which 


propery subject | foods, on the instructions of his 


at are. | principal, the agent realised between 
he outbreak of war & Mar. 80, 1915, 


ent of which was 


964 68s. 9d. Prior to the war deft.’s 
engagement had been at a salary of 


ted with a loan 
debited the German office with the co. to be withdrawn on notice & from £5 per week. es as a public trustee, 


amount, & filed a letter, which owing 
to war conditions could not be sent, to 
the German office intimating the cir- 
cumstances. In an action on the bill 
brought in 1922 by the Public Trustee 
against the Scottish poten t:~—Held : 
as an action on the bi as not a 
transaction that would in ordina 
course have been carried out through 
the London agency, the Jicences con- 
ferred no h sue.-——PUBLIC 
TRUSTEE v¥. DAVIDSON, [1925] 8. C. 
451.—SCOT. 


the bank on presen men of the bank 
book; (3) not moneys deposited with 
a trust co. with instructions that all 
sums of capital & interest so received 
should be held by the cd. to the credit 
of the owner until further advice.— 
SECRETARY OF STATE OF CaNaDA ¥. 
NEITZKE, SECRETARY OF STATE O 
CANADA 0, WIEHMAYER (1921), 6 
D.L. R. 443; 628.C R.2 > vary t 
20 Exch. C. R. 219.—CAN. 


215b ii. ——- —— —-- Due to 
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under ging h the Enemy Act, 
1914-16 (Fed.), claimed the moneys in 
the ds of deft. :—Held: the claim 


deft. was a German national, & the 
debt sued for, therefore, did not arise 
out of a transaction or contract made 
by a national of one power witb a 
national of an opp ng power.-— 
PUBLIO TRUATEE 9. WOOD, [1928] 
Ww. A. lL. R. 112.—AQUB. 


215h. 


husband, also a German national. The 
annuity waa secured by the covenant of the 
wife’s parents with the trustees, all British 
subjecta, & was payable during the lives of 
the surviving covenantor & the surviving 
child, but the trustees were not to be liable 
for any loss occasioned by their neglect to 
enforce the covenant. The infants’ con- 
tingent title accrued in possession on the 
wife’s death on July 17, 1918, but the trustees 
had not enforced the payment of any instal- 
ment since then. The custodian having 
claimed the annuity, the trustees submitted 
the matter to the ct. The custodian had not 
obtained a vesting order :—Held: both the 
arrears & the contingent future instalments 
payable after Jan. 10, 1920, were property 
rights or interests within Peace Treaty Order, 
1919,. 8s. 1 (xvi), &, notwithstanding the 
infants’ personal incapacity, were caught by 
the charge.—Re NBUBURGER’S SETTLEMENT, 
FORESHEW v. Pusiic Trusten, [1923] 1 Ch. 
508; 92 L. J. Oh. 442; 129 L. T. 735; 67 
Sol. Jo. 500. : 


-——— Accumulations of annuities.]— 
By his will dated Mar. 81, 1911, a testator 
bequeathed an annuity of £250 to an Austrian 
national ‘‘ until he shal! die or voluntarily or 
involuntarily alienate or encumber... the 
‘game.’ Testator died on Aug. 22, 1914, 
during the war. The annuity was therefore 
accumulated in the hands of his legal personal 
representative, who made the proper returns 
to the custodian under Trading with the 
Enemy Amendment Act, 1914 (c. 12), s. 3, 
but no vesting order was made under sect. 4. 
By Treaty of Peace (Austria) Order, 1920, 
the annuity & its accumulations were, as 
from July 16, 1920, charged in favour of the 
administrator of Austrian Property, to secure 
(inter alia) payment of debts owing by 





215i. 


215]. 


Vol. I.—Aliens. Cases 215¢—215k. 


Austrian to British nationals :—Held : (1) the 
accumulations up to July 16, 1920, passed 
to the administrator of Austrian property ; 
(2) the charge created by Treaty of Peace 
Order was not an involuntary alienation or 
encumbrance within the meaning of the will, 
so that the current annuity since July 16, 
1920, was not forfeited, but was payable to 
the administrator of Austrian property.—Re 
BIEDERMANN, Best v. WERTHEIM, [1922] 
1 Ch. 81; 91 L. J. Oh. 105; 38 T. L. R. 87; 
ae Sol. Jo. 107; on appeal, [1922] 2 Ch. 771, 
» 





Trust estate.|—See Nos. 215e- 
215g, ante. 
-——- —-— Shares in English company.|— 
FASBENDER wv. A.-G., Kramer v. A.-G., No. 
49d, ante. 





Property in England.|—A person 
of dual naticnality, who is a British subject 
by British law, having been born in England, 
& also a German subject by German law, 
is a ‘* German national ’’ within the Treaty 
of Peace with Germany, art. 297, & Treaty 
of Peace Order, 1919, giving effect to it, & 
is not entitled to have property in England 
belonging to him exempted from the charge 
created by sect. I (xvi) of that Order.— 
KRAMER v. A.-G., [1923] A. ©. 528; 92 
L. J. Ch. 333; 129 L. T. 390; 39 T. L. R. 
462; 67 Sol. Jo. 552, H. L.; affg. S. C. sub 
nom. FASBENDER v. A.-G., KRAMER v. A.-G., 
{1922] 2 Oh. 850, CO. A. 





Annotation :—Refd. Re Rush, Warre v. Rush, [1923] 1 Ch. 56. 


215k. 








Subject to restraint on 
anticipation.]|—-The charge imposed by Treaty 
of Peace Order, 1919, s. 1 (xvi), upon all 
property, rights & interests in this country 
belonging to German nationals at the date 
of the coming into force of the Treaty of 
Versailles attaches to the interest of a married 


21511. —-— —-— Bearer shares & 
debentures in Transvaal mining com- 
alle Ra ie Sela ESTATES GOLD 

INING CoO., LTD. v. CUSTODIAN OF 
ENEMY PROPERTY, [1923] App. D. 
57 6.—S. AF. 

215ji. —— Property in Aus- 
tralia—Subject to restraint on anticipa- 
tion.l—The words ‘all property, 
rights & interests’? appearing in cl. 4 
of the annex to art. 297 of the Treaty 
of Peace between the Allied Powere 
& Germany are wide enough to include 
an estate for life of a married woman, 
being a German national, still under 
coverture subject to a restraint on an- 
ticipation.—COWPER v. FRANKENBERG 
(1921), 21 8. R. N. 8S. W. 888.—AUS. 


sd. —— Rights of German 
nationals in testalor’s undisposed of 
property.J— The rights of German na- 
tionalsin testator’s property undisposed 
of by his will are subjcct to the 
charge created by Regulations of Jan. 
{1922} St. R. Qd. 39.—AUS. 

se. —— ——_ Administration of 
trusis in lates a MITOHNER, 
UNION TRUSTEE . OF AUSTRALIA, 
LTp. v. A.-G. FOR COMMONWEALTH OF 
AUSTRALIA, [1927] 8. R. Q. 279.—AUS., 
Contingent interest. |— 
By a settlement certain property was 
settled on T. for life, & contingently 
on their surviving him, on (inter alia), 
two German nationals. In Apr. 1925, 
after the death of T., one of these 
executed a document effecting either 
& renunciation of ber interest in the 
settlement of an appointment of it 
to a British subject :-—Held: assuming 
the interest dealt with was a contingent 
interest, it was property within Treaty 
of Peace Regulations, reg. 20. The 











sf. anurans 





document was ineffective by reason of 
the Treaty of Peace & regs. 20 & 21 
made thereunder.—Re NICKEL, Jiom- 
BURG v. PUBLIC TRUSTKE, [1928] 
S.-A. Ss, hk, 148.—AUS, 

tg. Rights acquired under vesting 
orders made under Trading with Enemy 
Acts not affected.J—SECRETARY OF 
STATE OF CANADA t. GREENSHIELDS, 
LTp., {1925] Exch C. R. 29.—-CAN. 


sh. Property passing to Cus- 
todian—Shares vested in Alien Property 
Custodian for United States.|—Certain 
** securities,’’ shares, note certificates 
& stocks, listed & dealt in on recognised 
stock exchanges, & the ccrtificates for 
which were held iu the United States, 
being owned by cremy nationals, were, 
upon demand of the Alien Property 
Custodian of the United States, sur- 
rendered to him or to others for him, 
in 1918, under the War legislation of 
that country, & were suhsequently 
transferred to him on the hvoks of the 
said cos., or new certificates issued. 
In regard to one of the above cos. no 
vesting order was cver obtained by the 
Canadian Custodian, but as to the 
others vesting orders were obtained 
subsequent to the action by the 
American Custodian, namely, in 1919, 
but none of the *‘ securities ’’ were ever 
transferred to him nor is it. in evidence 
that such orders were served on the 
cos. :—J/eld: (1) the beneficial owner- 
ship in or title to the securities herein 
was in him who held the paper, & 
that it is the law of the place where 
the paper was that determined who was 
the holder. The contention that 
certificates of securities are but evidence 
of ownership, is not inconsistent with 
the idea that an assignment & de- 
Jivery of the certificates carries the 


25 








title and property in the securitics ; 
(2) under the Canadian Consolidated 
Orders enemy property was not auto- 
matically confiscated, but the owners’ 
cnjoyment thereof was suspended until 
the restoration of peace, &, subject, to 
any legislation to the contrary or any- 
thing to the contrary contained in the 
Treaty of Peace, such enemy was then 
entitled to his property, or if liquidated, 
to its proceeds. It was oy the 
transfer of securitics by or on behalf of 
on enemy that was prohibited by the 
publication of these Orders ; (3) under 
the Peace Order only two classes of 
euemy property passed to Canada : 
(a) property in Canada belonging to an 
encmy on Jan. 10, 1920, & not in the 
possession or control of the Custodian, 
& (b) enemy property in the possession 
& control of the Custodian on that 
date; (4) there was nothing to be 
found in the Canadian War Measures 
prohibiting or avoiding the transfers 
of the securities in issue as made by 
the American Custodian; on Jan. 10, 
1920, the property, right or interest: in 
the securities mentioned & the title to 
the same did not belong to an onemys, 
& was not at that date in the control 
or possession of the Canadian Cus- 
todian; & the property, right or 
interest in such securities & the title 
to the same belonged to the Alien 
Property Custodian of the United 
States.—SECRETARY OF STATE OF 
CANADA Vv. ALIEN PROPERTY CUSTODIAN 
FOR THE UNrItrED STATES & TORONTO 


PowER Co., Lrn., & SECRETARY or 


STATE OF CANADA AS CUSTODIAN OF 
ENEMY PROPERTY 0. ALIEN PROPERTY 
CUSTODIAN FOR THE UNItED STaTEs 
& MONTREAL, Ciry oF, [1930] Ex. C. BR. 
76; 3 YD. LL. KR. Sis affd., [1931] 
5. ne R. 170; I D. Tae ie 890.—-CAN. 
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woman, who is a German national, in property 
in England settled upon her for life without 
power of anticipation, notwithstanding the 
restraint upon anticipation.—PusBtic Trus- 
TEE v. WOLF, [1923] A. C. 544; 92 L. J. Ch. 
520; 129 L. T. 788; 39 T. L. R. 553; 67 
Sol. Jo. 637, H. L.: revsg. S. C. sub nom. Re 
RusH, WARRE v. Rus, [1923] 1 Ch. 56, C. A. 


ENGLISH AND Empire Dicrest SurPLEMENT. 
« An indorsement on the policy provided that 


it should be construed according to English 
law. In an action to determine whether the 
policy moneys payable under the policies in 
quéstion, which had matured on or before 
Jan. 10, 1920, the date when the Treaty of 
Peace with Germany came into force, were 
‘‘ property, rights & interests within His 


Annotation :—Refd. Re Neuburger’s Settimt., Foreshew v. 
Public Trustee, [1923] 1 Ch. 508. 


2151. —— Belonging to foreign bank in 


Majesty’s Dominions "’ belonging to German 
nationals, & as such were subject to the charge 
created by Treaty of Peace Order, 1919, 








liquidation.]——Plitfs. were the receivers of the 
Austro-Hungarian Bank appointed by the 
Reparations Commission under Treaty of 
Peace with Austria, art. 206, & entrusted 
with the duty of liquidating the bank for 
the purpose of distributing the liability on 
the currency notes of the bank among the 
several States ainong which the territory of 
the former Austro-Hungarian monarchy had 
been divided. Art. 249 of that Treaty pro- 
vided that ‘‘ subject to any contrary stipula- 
tion ’’ in the Treaty, the British Govt. might 
retain & liquidate the property in this 
country of ‘‘ nationals of the former Austrian 
Empire ”’ which expression, as the ct. found, 
included the Austro-Hungarian Bank, & 
charge it with the payment of claims by 
British nationals in respect of (inter alia) 
debts due to them by Austrian nationals. 
By the same article Austria undertook to 
coupensate her own nationals for the 
retention of & charge upon their property. 
Defts. were the custodian of enemy property 
in this country & the administrator appointed 
by Order in Council to liquidate the property 


8. 1 (xvi):—Held: (1) there was nothing in 


, art. 299 of s. V. of the Peace Treaty, or in 


par. 11 of the annex thereto, to indicate that 
the property, rights, & interests of the 
assured under such contracts were to be 
excluded from the general charge under 
par. 4 of the annex to s. IV.; (2) inasmuch 
as a corpn. might have a dual residence, & 
there was evidence that pltis. were resident 
both in New York & in London carrying on 
business in both places & in both places 
being subject to the jurisdiction of the cts.. 
it was permissible & necessary to look at the 
terms of the contracts & to determine from 
them at what place the debts would be 
recoverable. Applying that test in the 
present case, the debts were recoverable in 
London where they were expressed to be 
payable, &, that being so, they were situate 
within His Majesty’s Dominions & became 
subject to the charge.—NeEw York LIFE 
INSURANCE Co. v. PuBLIC TRUSTER, [1924] 
2Ch. 101; 93 L. J. Ch. 449; 131 L. LT. 438; 
40 T. L. R. 430; 68 Sol. Jo. 477, O. A. 


: : : : Annotations :—As to (2) Refd. Swedish Central Ry. v. Thomp- 
of Austrian nationals in this country & | “ son, [1924] 2 K. B. 255; Republica de Guatemala ov. 


administer the above-mentioned charge. Nunez, [1927] 1 K. B. 669. 
Pitfs. claimed that art. 206 was a ‘‘ contrary | 945n, —_— —— Share of enemy partner in firm.]— 


stipulation ’’ within art. 249, that the pro- 
perty of the bank in this country was conse- 
quently not subject to the charge, & that 
they & not defts. were entitled to administer 
that property :—Held: there was no incon- 
sistency between the two articles, which 
dealt with different subject matters, the 
only effect of art. 249 upon the liquidation 
under art. 206 being to replace the assets of 
Austrian nationals in this country by assets 
of equal value in Austria if the Austrian 
Govt. carried out its undertaking, & the 
action must be dismissed.—LUXARDO v. 
PoBLic TRUSTEE, [1924] 2 Ch. 147; 93 
lL. J. Ch. 425; 131 L. T. 200; 40 T. L. QR. 
546; 68 Sol. Jo. 737, C. A. 


215m. —— --— Policy money—Payable in 


England.]—Pltf. co. was incorporated by 
special Act of the Legislature of New York, 
& had its central office & the bulk of its 
assets in New York. The co. had a branch 
in London, & in most of the capitals of 
Europe, the branch in Paris being its head 
office for Europe. The general manager of 
the London branch had no general authority 
to issue policies in this country. Certain 
life policies signed by the president & secre- 
tary of the co. & countersigned by the 
general manager for Europe were issued in 
London to Gerinan nationals before the 
outbreak of the war. The policies were not 
under seal. The policy moneys were ex- 
pressed to be payable in London, but all 
premiums were payable either at the central 
office in New York or at the office where the 
insurance was payable & proofs of dcath 
were to be furnished at the New York office. 


On 


So far as English law is concerned one 
partner in a firm who purchases the share 
of an enemy partner therein during hostilities 
acquires no fresh right & has no fresh remedy 
as a result of such purchase. Such enemy’s 
interest in the concern still falls within the 
category of ‘‘ property, rights, & interests ”’ 
subject to the charge created by Treaty of 
Peace Order, s. 1] (xvi) for the purpose of 
giving effect to art. 297, & by Treaty of 
Peace Orders, s. 1 (xvii) (ccc) is payable 
to the administrator of German property.— 
FRIED v. GERMAN PROPERTY ADMINISTRATOR, 
[1925] Ch. 757; 95 L. J. Ch. 4; 1384 L. T. 
3763; 69 Sol. Jo. 707. 


Annotation :-—Refid. Allgemeine Versichcrungs-Gesellschaft 
ae Narr ge German Property Administrator, [1931] 1 
Cc. B. 672. ; 


2150. —-— Joint decisions of Clearing Offices — 


Effect.|—In 1913 defts. had entered into 
contracts with German sellers for the purchase 
of a quantity of nitrate, delivery of which 
was to be made to defts.’ agent alongside the 
vesse] at Iquique, & payment for which was 
to be made in London after presentation of 
bills of lading. Several cargoes were shipped, 
but war broke out before the vessels arrived 
at their destination & before the bills of 
lading, which were made out to order, could 
be presented. In these circumstances defts. 
procured delivery to their sub-purchasers 
by giving an indemnity to the ships, & 
presumably received payment for the nitrate 
from their sub-purchasers. After an interval 
the German sellers duly notified their claim 
for the price of the nitrate & for interest to 
the German clearing office, which in turn 


poe it on to the British clearing office. 
efts. were prepared to pay what the 
Germans claimed as the price of the goods, 
though they disputed the existence of any 
debt, either in the strict legal sense or in the 
sense in which the expression is used in 
Treaty of Peace, art. 296, & they disputed the 
claim for interest. 
contemplated. the admission of debts, & 
defts. were prepared to pay the amount 
claimed as the price of the goods, the British 
clearing office admitted the debt, & the 
principal money was cleared in 1923. Ata 
later period the claim for interest. was again 
ek forward. This claim defts. still disputed, 

ut the two clearing offices arrived at a joint 
decision that interest was payable upon the 
principal sum admitted by the British clearing 
office. . Notice of the decision was conveyed 
to defts. in a letter dated Sept. 18, 1923. 
The decision took the form of an intimation 
that the British & German clearing offices 
had jointly agreed that interest in accordance 
with par. 22 of the annex to sect. III. of 
Part X. of the Treaty was payable upon 
the admitted debt at the rate of 5 per cent. 
per annum calculated from dates specified. 
The notice then continued as follows: ‘‘ In 
default of a notice of appeal under r. 22 of 
the Rules of Procedure of the Anglo-German 
Mixed Arbitral Tribunal, the interest on the 
said sum of... at the rate of 5 per cent. 
from (the date named) to the date of crediting 
& advice to the German clearing office will 
be credited by the British clearing office to 
the German clearing office.’ No appeal was 
brought, &, after the expiry of the time for 
appealing, pltf., the controller of the British 
clearing office, sought to enforce this joint 
decision by action on the ground that a 
joint decision unappealed from should, on 
a true construction of the Peace Treaty, be 
regarded in the same light as if it was a 
foreign judgment, or the award of an arbitra- 
tor, & should, therefore, be enforced by the 
cts. of this country on the same principle as 
either a foreign judgment or an award is 
enforced :—Held: under Treaty of Peace, 
art. 296, as carried out by Treaty of Peace 
Act, 1919, & Treaty of Peace Order, 1919, the 
joint decisions of the clearing offices were not 
in the nature of judgments or of awards under 
an arbn., so as themselves to be enforce- 
able by action, & therefore the action failed. 
—CLEARING OFFICE CONTROLLER v. WEIR & 
Co. (1925), 95 L. J. K. B. 88; 183 L T. 701; 
41 T. L. R. 603; 69 Sol. Jo. 809; 22 Lloyd, 
L. R. 280, C. A.3 affd. (1926), 185 L. T. 705; 
42 T. L. R. 697, H. L. 


215p. —-— Whether administrator agent of Crown. | 
—WEINER v. Ustav (1927), cited 100 I. J. 
K. B. 385, C. A. 

Annotation agape Hungarian ne aed Administrator ¢. 

Finegold (1931), 100 L. J. K. B. 383. 

215q. Action against administrator— Whether 
Attorney-General necessary party.) — The 
A.-G. is not a necessary party to an action 
against the administrator of Hungarian 
property in which the susbtantial claim was 
against the fund, & a subsidiary claim for a 
declaration as to nationality was added.— 
GROEBEL v. HUNGARIAN PROPERTY ADMINIS- 
TRATOR (1925), 70 Sol. Jo. 845, 


215r. ——— -Action by administrator——-Statute of 
Limitations not applicable.j—In collecting 


~ 





As the Treaty only 


Vol. ll.— Aliens. Cases 2150—218c. 


debts due to subjects of ex-enemy countries, 
the Administrators appointed under the 
Peace Treaties are acting as agents of the 
Crown, & therefore no Statute of Limitation 
runs against them.—-HUNGARIAN PROPERTY 
ADMINISTRATOR Uv. FINEGOLD (1931), 100 L. J. 
K. B. 383; 144 L. T. 670; 47 T. L. R. 288 ; 
75 Sol. Jo. 191. 

215s, -——- —--— —--——.}--By Treaty of Peace 
(Austria) Order, 1920, clause (x), para. (ee), 
‘* Where the property right or interest sub- 
ject to the serie consists of any sum of 
money due to an Austrian national .. . it 
shall be payable to the Administrator, & 
shall be paid to him on demand, & the 
Administrator shall have power to enforce 
the payment thereof, & for that purpose shall 
have all such rights & powers as if he were 
the creditor”? :—Held: where at the date 
when a debt is vested in the Administrator 
it is not statute-barred as against the original 
creditor, it cannot afterwards, as against the 
Administrator, become statute-barred, inas- 
much as the Administrator is the agent of 
the Crown. & as the above para. does not 
modify the general rule that the Crown is not 
bound by the Statute of Limitations. — 
AUSTRIAN PROPERTY ADMINISTRATOR U. 
Russian BANK FOR FOREIGN TRADE (1931), 
47 T. LL. R. 550; 75 Sol. Jo. 489; affd., 48 
T. LL. R. 37, C. A. 

219. Citations :—For ‘‘ Re HEGELBERG ”’ 
‘* Re HAGELBERG.”’ 

219a. ——- ———- ~———.]—The _ controller of the 
London agency of an enemy bank appointed 
under the above Act ought not in the absence 
of special circumstances to pay (1) non- 
enemy holders of cheques drawn before or 
after the outbreak of war by enemy cus- 
tomers; (2) non-enemy holders of cheques 
drawn before or after the outbreak of war 
by non-enemy customers; (3) pre-war 
acceptances of customers, whether enemy or 
non-enemy, of the London branch, or of other 
persons domiciled for payment at the London 
branch. 

(4) Where cheques are drawn by the head 
office or any enemy branch on the London 
branch payable to non-enemy persons, claims 
in respect thereof must not be met without 
the direction of the judge.—Re DRESDNER 
BANK (LONDON AGENCY) (1920), 64 Sol. Jo. 
426. 

219b. —— —— Effect of Treaty of Peace.|— 
(1) The provision contained in sect. 1 (3) of 
the above Act continues in force after the 
coming into operation of the Treaty of Peace 
of June 28, 1919. 

(2) The date at which the enemy or non- 
enemy character of creditors is to be deter- 
mined is the date of the winding-up order.— 
Re Deurscup BANK (LONDON AGENCY), 
[1921]2 Ch. 30; 90 L. J. Ch. 406; 126 L. T. 
20; 27 T. L. R. 559; 65 Sol. Jo. 492 ; subse- 
quent proceedings, [1921] 2 Ch. 291. 

219c. ——- —-— —-— Who are creditors.|—-On the 
outbreak of war three enemy banks in the 
City were closed, but were afterwards re- 
opened under licence. Ultimately the Board 
of Trade made orders under the above Act 
winding up the businesses, & a controller 
was appointed for that purpose. The con- 
troller gave the managers notice purporting 
to terminate their contracts under which 
they were entitled to a year’s notice, & the 


read 
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PART Ul. SECT. 2, SUB-SECT. 2.— 
B. (a). 


228 1. Amending Act of 1916, s. 1— 
Business ordered ta be wound up—Sale g 
of stock—Rights of consignors of stock | M‘LINTOCK, [1938] 1 8. L. T. 137.— 
supplied on sale or return.j}-—The | SCOT. BROKEN HILL PROPRIETARY Co., LTD. v. 


contracts being subject to German law were 
not determined by the outbreak of war. The 
managers took out summonses claiming pay- 
ment of their salary monthly after the date 
of the notice, or damages for wrongful dis- 
missal :—Held: the claims for salary & for 


damages were not debts of a London business . 


payable under the above Act, & the applica- 
tions failed.— Re ANGLO-AUSTRIAN BANK, 
Re DREsSPNER BANK, Re DIRECTION DER 
DiIscONTO GESELLSCHAFT, [1920] 1 Ch. 69 ; 89 
L. J. Ch. 86; 121 L. T. 640; 35 T. L. R. 736. 

Re Vulcaan Coal Co., Harrison v. 


Annotation :—Consd. 
Harbottle, [1922] 2 Ch. 60. 
220. Add. Annotations :—Consd. Meyer v. Faber 


(No. 2), [1923] 2 Ch. 421. Refd. Re Vulcaan 
Coal Co., Harrison v. Harbottle, [1922] 2 Ch. 
60. 


221. Add. Annotations :—Refd. Re Dieckmann 


(1917), 117 L. T. 713; Meyer wv. Faber 
(No. 2), [1923] 2 Ch. 421. 


221a. ——- ——— Liability of third party to put 


business in funds to meet bills.|—In June, 
1914, defts. by their Paris branch, drew ten 
bills of exchange, payable in London three 
months after date, on the Dresdner Bank. 
The Dresdner Bank accepted the bills at 
their London branch & received as security 
Russian promissory notes. Defts. provided 
no funds to meet the bills when they fell due 
&, under an arrangement between the 
Treasury & the Bank of England, the amount 
ayable was discharged by the Bank of 
fngland. By 1917 the Dresdner Bank in 
London had repaid the sum due for principal 
& interest to the Bank of England. In 
1918 the Board of Trade, under the above 
Act, ordered the business carried on by the 
Dresdner Bank in London to be wound up, 
& appointed a controller to wind up the 
business, with power to collect all moneys 
owing to the bank & to bring actions in the 
name of the bank :—Held: (1) the trans- 
action was part of the ‘‘ business ’’ of the 
London branch of the Dresdner Bank; 
defts.’ liability to put the Dresdner Bank 
in funds to meet the bills was an asset of the 
London branch within the above sect., 
even if the London branch accepted the bills 
on the instructions of the head office in 
Berlin & debited the current account of the 
head office with the amount paid on the bills, 
& defts. were liable to repay pltfs. the money 
paid by them to the Bank of England in 
respect of the bills with simple interest at 
5 per cent. on each instalment from the date 
of payment; (2) the action by the controller 
in the name of the Dresdner Bank (London 
Agency) was not an action in the name of a 
branch of that bank but an action in the 
name of the Dresdner Bank, & the addition 
of the words ‘‘ London Agency,’’ being merely 
descriptive, did not change pitfs. from being 
the Dresdner Bank into something unknown 
to the law as a legal person.— DRESDNER 


eeaned 


223a. eepemasase 


228b. 


228d. 


Cases 218e—228d. ENGLIsH AND Emprre Digest SupPLEMENT. 


BANK v. Russo-ASIATIC BANE, [1 gt 1 Oh. 
209; 092 L. J. Ch. 204; 128 L. T. 688; 67 
Sol. Jo. 277. 


222. Add. Annotation :—Refd. Meyer v. “Faber 


(No. 2), [1923] 2 Ch. 421. 


223. Add. Annotations :—Refd. Re Vulcaan Coal 


Co., Harrison v. Harbottle, [1922] 2 Ch. 60; 
Meyer v. Faber (No. 2), $1923] 2 Ch. 421. | 

. —— Action in name of business— 
Addition of words ‘‘London Agency.’’]— 
DRESDNER BANE v. Rvusso-ASIATIC BANK, 
No. 221a, ante. 














After Treaty of Peace.|— 
The Treaty of Peace with Germany, art. 296, 
which declared that enemy debts as therein 
defined were to be settled through clearing 
offices to be established after the treaty came 
into operation, & the annex to that article, 
are qualified by art. 297, & the latter article 
& its annex cannot be construed as limited 
to a confirmation of what has been done 
under ‘‘ exceptional war measures ”’ prior to 
the coming into force of the Treaty, but 
must be held to validate all acts & procedure 
done thereafter in the execution of such 
exceptional war measures. 

Where an action was brought four months 
after the coming into force of the Treaty 
of Peace by the controller with the sanction 
of the Board of Trade, in the name of enemy 
subjects formerly carrying on business in 
London, to recover assets of the business 
alleged to be in the hands of deft. :—Held: 
the action was properly brought; & a motion 
by deft. to stay the proceeding on the ground 
that it was prohibited by the Treaty of Peace 
was dismissed.—MEYER & Co. v. FABER, 
ee ee Ch. 226; 91 L. J. Oh. 283; 125 

. T. 581. 


223c. —-—- —-— General position of controller.]— 


Re VULCAAN COAL Co., HARRISON v. HAR- 
BOTTLE, No. 2238, post. 

.]}—At the outbreak of war 
in 1914, a British subject, resident in England, - 
& three German subjects, resident in Ger- 
Many, were carrying on business in partner- . 
ship in London. The outbreak of war having 
dissolved the partnership, the British partner 
with the sanction of the Home Office pro- 
ceeded to wind up the business. He got in 
a large sum of money, represcnting assets of 
the business, & discharged nearly all the 
liabilities, & had a balance in hand. The 
controller, appointed in 1918 under Trading 
with the Enemy Acts, 1916 (c. 105) & 1918 
(c. 31), sued, in the name of the firm, the 
British partner for the balance of assets. 
Deft. contended that he had himself claims 
against the business, & that he was entitled 
to the taking of partnership accounts to 
ascertain those claims before paying over the 
assets :—-Held: under the Acts, the con- 
troller had not the powers of a trustee in 

















stock ov sale or return from persons ; powers under which the right of that 
with whom he could communicate, | controller to apply to the High Ct 
he must return or store them at con- | was not to 
signor’s expense.— Re CON ee p. | standard laid down with 


measured oy the 
similar applications by a liquidator.— 


business of an alien enemy bookseller 
was ordered to be wound up, upon 
‘ppuceua by the controller ander the 
above sect. :—//eld: he was entitled 
to sell the whole stock, but if there were 
identifiable consignments of unsold 


aj. Trading with Enemy Acta, 1914— 
1916—Bueiness ordered to be wound 
up—Power of controller to appty.j 


'—Held: 8. Yn of the 1914-16 Acts 


authorised the Minister for Trade & 
Customs to confer upon a controllor 


QR. 


WARNOCK (1922), 30 C. L. R. 362.—AUS. 

sk. Kinemy Trading Act, X of 1916 
-—Businesa ordered to be wound up 
—Puwers of controller.}—-WouLr v. 
eases (1919), I. L. R. 44 Bom. 631.— 


bkpcy., his outaide powers being those of a 
liquidator in a voluntary winding up, & he 
could not therefore override the ordi 
law of partnership which entitled deft. to 
the taking of accounts between himself & the 
other partners.—Mryer & Co. v. FABER 
(No. 2), [1923] 2 Oh. 421; 93 L. J. Ch. 17; 
129 L. T. 490; 39 T. L. R. 5503 sub nom. 
Mryver & Co. v. Faser, MEYER & Co. »v, 
ELDER, 67 Sol. Jo. 576, C. A. 


223e. ——— ——— Dismissal of manager by controller 


——Claim by manager for salary & damages for 
wrongful dismissal.|—Re ANGLO-AUSTRIAN 
BANK, Re DRESDNER Bank, Re DIRECTION 
DER DISCONTO GESELLSCHAFT, No. 219c, ante. 


2238f. ——- ——-- ——— Claim by manager to retain 


money as against controller.|—A controller 
appointed by the Board of Trade under 
sect. 1 (1) of the above Act to wind up the 
English business of an enemy co. or firm, 
does not represent the co. or firm. His 
duties are to get in the assets & discharge 
the liabilities of the business. 

By an agreement, dated Mar. 28, 1913, H. 
was engaged as manager of the Newcastle 
branch of a German co. registered in Holland 
until June 30, 1918, at a salary of not less 
than £1,000 per annum. On Aug. 14, 1916, 
the Board of Trade made an order to wind up 
the business & appointed a controller under 
sect. 1 (1) of the above Act. On Aug. 31, 
1916, the controller dispensed with the ser- 
vices of H. At that date H. had in his 
possession certain moneys of the business, 
which he claimed to retain, as against the 
controller, to satisfy his claim for damages 
for breach by the co. of the agreement :— 
Held: the claim was against the co., & not 
against the business, & H. was not entitled 
to retain’ the moneys as against the con- 
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troller.— Re VULCAAN COAL Co., HARRISON 
v. HARBOTTLE, [1922] 2 Ch. 60; 91 L. J. Ch. 
491; 127 L. T. 274; 66 Sol. Jo. 428. 


Annotation :—Dbtd. Meyer v. Faber (No. 2), [1923] 2 Ch. 421. 
223g. 


—— Sale of business by controller— 
Damages for breach of contract.|—At the 
outbreak of war the majority of the shares 
in M. Co., carrying on business in the United 
Kingdom, were held by, & the majority of 
the directors were, alien enemies. A con- 
troller of the co. was appointed. By the 
appointment of new directors the co. came 
under British management. In Dec. 1915, 
M. Co. agreed to sell, & F. Co. to buy, the 
whole output of M. Co. until six months after 
the declaration of peace between England 
& Germany. In 1919 the Board of Trade, 
under the above Act, ordered the business 
of M. Co. to be wound up & the controller 
sold the business :—Held: although at the 
outbreak of war M. Co. became an alien 
enemy, yet its business could be lawfully 
carried on under new non-enemy management 
even if enemy shareholders might after the 
war benefit by such trading, &, although it 
was in consequence of the winding-up order 
that M. Co. was unable to carry out its con- 
tract, it was liable in damages to F. Co. for 
breach of contract.—Re British INCANDES- 
CENT MANTLE Works, Lrp. (1923), 129 
L. T. 126; 89 T. L. R. 244; 67 Sol. Jo. 517. 





224. Add. Annotations :—Refd. Re Vulcaan Coal 


Co., Harrison v. Harbottle, [1922] 2 Ch. 60; 
Meyer v. Faber (No. 2), [1923] 2 Ch. 421. 


226. Add. Citation :—[1917] H. B. R. 243. 
235a. ——- ——- ——— To wind up partnership— 


Parties.|-At the outbreak of war three 
German subjects were carrying on business 
in London in co-partnership with F., their 
English partner. Under the partnership 


PART III. BEST. 2, SUB-SECT. 2.— 


280 ii. -——— Proof of enemy’s 
interest in property.J—A British sub- 
ject applied to the ct. to make a 
vesting order vesting in the custodian 
for Scotland a ship & £20,000, the 
freight earned by the ship while under 
requisition of the Admity. Heaverred 
hat the enemy firm, & the two partners 
thereof, were ‘‘ the owners or at least 
part-owners of the’’ ship :—dIeld: 
appet. had failed to aver a sufficient 
interest of the enemy firm & ita 
partners in the ship to make a. 4 (1) 
of the above Act i er ue aber rrnre 
v. MAASHAVEN S.S. Oo., LTp. (1919), 
56 Sc. L. R. 434.—SCOT. 


230 iil. —— — Instalmenis of 

rcehase price of ship—Paid to builder 

 enemy—Ship requisitioned by Ad-+ 
miralty.J—-Scottish shipbuilders con- 
tracted to build a ship for Austrian 
shipowners. On the declaration of 
war between Great Britain & Austria 
the vessel was nearing completion, & 
the purchasers had paid instalments of 
the price amounting to £79,732. On 
Feb. 17, 1915, the Admlty. requisitioned 
the rat as she then stood at the price 
of 886,000, but it was not until July 30, 
1917, that the Admlty. paid the 
builders that sum, & they refused to 
pay any interest from the date of 
requisition. On Dec. 1, 1917, the 
Board of Trade pronounced an order 
vesting the sum of &79,732, with 
interest from the date of receipt of the 
instalments, in tho custo 
Scotland under the above Act :— 
Heid: the custodian was entitled to 
decree for £79,732 with interest from 
the date of the interlocutor of the 
Wirst Division.—PENNEY v. CLYDE, 








n for | 


[1920] Ss. C. (H. L.) 68.—-SCOT. 


sl. War Measures Act, 1914 (c. 2) 
-—-~What property can be vested—Trust 
funds— Agreement by beneficiaries as to 
disposition of fund.J—By the will of 
W., a citizen of the United States, who 
died in 1916 resident there, the residue 
of his estate was given to a trustee for 
the sole use & benefit of the wife & 
daughter, share & share alike. His 
daughter was married to a German 
vational, & was residing in Germany 
at the time of her father’s death. 
W.’s widow was a_ citizen of tho 
United States. Early in 1917, an 
agreement was made by the trustee & 
the wife & daughter, pursuant to 
clause 11 of the will, bY which, in 
effect, it was d that the whole of 
the assets in Ontario should be allo- 
cated to the widow. In May, 1919, an 
application was made to the ct., 
by the Secretary of State for Canada, 
for an order vesting in the custodian 
appointed under Consolidated Orders 
respecting Trading with the Enemy, 
1916, one-half of the assets situated 


in Ontario of*the estate of W., on the, 


ground that the said half belonged to 
or was held or managed for ur on 
behalf of W.’s daughter, who was an 
enemy. The motion was made under 
Consolidated Order 28, which was 
oreo ursuant to the above Act :— 

eld: it was appropriate & expedient 
to make the ordor asked for.—Re 
WALKER (1919), 46 O. L. R. 86; 16 
O. W. N. 328.—CAN. 


9341. For ‘ 284i" read ‘‘ 236 i," 

am. Z'radin with Enemy Acta, 
1914-1916—Powers & duties of cus- 
todian—Payment of mortyaye dedt— 
Form of order—Costs.)—Where, under 
8. 0D (2) of the 1914-16 Acts the Public 


29 


Trustee is authorised to pay out of the 
property pac to him in rospect of an 
enemy subject a mtge. dobt & interest 
due by him, the order should provide 
that the mtgee. should execute a proper 
discharge of the mtge. & deliver u 

upon oath to the Public Trustee all 
titles & other documents relating to the 
land mortgaged. Thecosts of a motion 
for an order under sect. 9 Dp (2), of the 
Public Trustee & of the enemy subject 
were allowed out of the property in 
the hands of the Public Trustee. 
Form of order stated.—HRe ScCHURR 
(1920), 27 OC. L. R. 442.—AUS. 


sn. Recovery of enemy debt— 
Effect of Treaty of Peace d& subsequent 
Orders. }—Before the war, F., a German 
firm, scnt to W. Co. in Canada goods 
on consignment for sale on commiesion. 
During the war W. Co. sold the goods &, 
shortly afterwards, sold its assets to 
C. Co. which assumed W. Co.'s lia- 
bilities, including the liability to F. 
In June, 1920, C. Co., having notice 
of competing claims by F. & its seques- 
trator in France, for the amount of 
said Hability, applied for & obtained 
from the master in chambers, in the 
Supreme Ct. of Ontario, an order for 
the payment of the amount into ct. 
In November, 1925, P., as attorney for 
I., & the Custodian of Alien Enemy 
Property each applied for payment to 
himself of the moncy in ct. :—Held : 
the Custodian was entitled to the 
money; it represented an enemy 
‘debt’ owing by a debtor in Canada & 
recoverable by the Custodian under the 
regulations of Treaty of Peace (Ger- 
many) Order, 1920, Part I.—CusTODIAN 
OF ALIEN KNEMY PROPERTY v. Pas- 
SAVANT, [1928] 3 D. L. R. 5; (1928) 
§. C. R. 242.—CAN. 





Cases 235a—237c. 


articles F. was the managing partner in 
London, & on the dissolution by the declara- 


IENGLISH AND EMPIRE Diagrst SUPPLEMENT. 
237. Add. Annolation :—Folld. Dresdner Bank v. 


Russo-Asiatic Bank, [1923] 1 Ch. 209. 


tion of war he carried on the business & | 937—, —-— -—-— Release of funds in favour of 


collected the assets with the view of liquida- 
tion. No accounts had been taken between 
the partners since Dec. 31, 1913. FF. died in 
1920, & deft. was his legal personal repre- 
sentative. By an order of the Board of 
Trade it was ordered that all the property, 
rights, & interests of the three German part- 
ners in the assets of the firm in respect of any 
claim against the English partner, or his 
estate, should vest in pitf., who should take 
all necessary proceedings to collect what 
might be due to the German partners. In an 
action by pltf. as custodian of enemy pro- 
perty with the object of winding up the 
partnership he claimed an account against 
deft. of all dealings between the German 
partners & the English partner, including all 
dealings with the partnership assets since the 
dissolution, payment of what should be found 
due, & an inquiry of what the partnership 
property consisted. The German partners 
were not added as plitfs. in the action :— 
Held: in the absence of the German partners 
as parties to the action no such relief as was 
asked could be granted, & the action failed.— 
PUBLIC TRUSTEE v. ELDER, [1926] Ch. 776; 
95 L. J. Ch. 519; 1385 L. T. 589, C. A. 


236. Add. Annotation :—Refd. Rte Ferdinand, Ex- 


Tsar of Bulgaria, [1921] 1 Ch. 107. 


236a. —-—_- --- —-— Effect of Treaty of Peace & 


consequent Orders.|—By ‘Treaty of Peace 
Act, 1919 (c. 33), Treaty of Peace Order, & 
the Treaty of Peace with Germany, the power 
conferred by Trading with the Enemy 
Amendment Act, 1914 (c. 12), 5. 5 (2), on the 
ct. to authorise the custodian to pay out of 
property paid to him in respect of an enemy 
debts due by that enemy, has, so far as con- 
cerns pre-war debts due by German nationals 
to British nationals, come to an end. Pay- 
ment of such debts can now be made only 
through the clearing office established under 
8. III. of Part X. of the Treaty.—Re NIER- 
HAUS, [1921] 1 Ch. 269; 91 L. J. Ch. 107; 
36 T. L. R. 425; 64 Sol. Jo. 426. 


British creditors—Mode of distribution.|— 
Funds were released by the custodian of 
enemy asscts in this country from his charge 
upon them under the Treaty of Peace Orders, 
the release being expressly limited in favour 
of creditors of British nationality. There 
were no German creditors, but there were 
some foreign creditors. Wpon the trustee’s 
application for directions :—Held: the ct. 
would direct the funds to be distributed 


~ according to Bkpcy. Act, 1914 (c. 59), but 


would give the custodian an opportunity of 
being heard, if he so wished, before the order 
was drawn up.—Re WISKEMANN, Ex p. 
TRUSTEE (1923), 92 L. J. Ch. 349; [1923] 
B. & C. R. 28. 


237b. —— Right to dividends—On shares held by 


alien enemies.|—An Inglish co. had certain 
alien enemy shareholders & certain assets 
in Germany. From time to time after the 


. outbreak of the war with Germany, resolu- 


tions were passed by the directors & by the 
co. in general meeting declaring inierum & 
final dividends respectively, subject in each 
case to a condition that as regards members 
of the co. resident in Germany, Austria & 
Turkey, the dividend should be payable 


only out of assets in Germany, & as regards 


members resident elsewhere out of assets in 
England. By an order made on Aug. 24, 
1916, under sect. 4 (1) of the above Act, it 
was ordered that the right to transfer the 
shares held by alien enemies & to receive any 
dividends ‘‘ now due & to accrue due thereon ”’ 
vested in the custodian, & the shares were 
transferred into his name in due course :— 
Held: the resolutions, so far as they provided 
for payment only out of assets in Germany, 
were void as against the custodian, & the co. 
was liable out of any assets in its hands to 
pay him the amounts of the dividends, 
whether declared before or after the vesting 
order.—-ARAMAYO FRANCKE MINES, LTD. v. 
PuBLic TRUSTER, [1922] 2 A. C. 406; 91 
L. J. Ch. 643; 127 L. T. 661; 38 T. L. BR. 


Annotation :—Reld. Re National Bank fiir Deutschland, Re 756; 66 Sol. Jo. 611, H. L.; affg. S. C. sub 


Anglo-Austrian Bank, [1921] 1 Ch. 284. mom. Ie ARAMAYO F'RANCKE MINES, L‘TD., 
236b. ——- ———- ——_- ———.]—-Att the outbreak of {1921] 1 Ch. 675, C. A. 
war a debt was due from a German bank to | 237¢. ——- —-— Part of trust Income—Payable to 


the London agency of an Austrian bank. 
Vesting orders were made, under which the 
property in England of the German bank 
was vested in the custodian. An order had 
been made, under which the business of the 
London agency was wound up & a controller 
appointed. The controller applied to the 
ct. to give directions under the powers con- 
ferred by sect. 5 (1) or (2) of the above Act 
that the debt should be paid out of the pro- 
perty vested in the custodian :—Held: even 
if the power still subsisted under those sub- 
sects. to direct such payment to persons 
who were not British nationals under the 
Treaty of Peace, such power was discretionary 
& the ct. would not exercise it, except in 
very special circumstances, but would Jeave 
such debts to be dealt with under the Order 
in Council to be made at the termination of 
the war under sect. 5 (1) of the Act.—Re 
NaTIONAL BANK FiiR DEUTSCHLAND, Je 
ANGLO-AUSTRIAN BANK, [1921] 1 Ch. 284; 
90 L. J. Ch. 15; 123 L. T. 647. 
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enemy.|—(1) Held: sect. 2 (1) of the above 
Act related only to moneys payable under 
contractual obligations arising out of loans, 
partnership or membership of a co., & not 
to trust income payable by trustees to an 
enemy even when the income was derived 
from dividends on shares. 

(2) By his will a testator, who died in 1904, 
bequeathed his estate upon trusts whereby 
the residue & the proceeds of sale thereof 
were to go in equal shares to his children ; & 
he directed his trustees to retain the share 
of each of his daughters upon trust during 
the life of the daughter to pay the annual 
income to her for her separate use without 
power of anticipation & until she should do 
or suffer any act or thing whereby the same, 
if payable to her absolutely or any part 
thereof, might have become payable or for- 
feited to or vested in any other person. In ~ 
the event of a forfeiture under this pro- 
vision the income was given upon a dis- 
cretionary trust during the remainder of the 


237d. 


PART III. SECT. 2, SUB-SECT. 3.—A. 


250 vii. —— FPlaintif) compelled to | y. 
sue to establish caveal.j}—~—An 
enemy, unless he be within the realm 
by the licence of the King, cannot sue 
in our cts. either by himselt or by any 
person on his behalf until peace is 


Where a municipality, having sold 
land for taxes, serves notice on the 
owner to take proceedings on a caveut, 
thereby Sh ib, the him 
to establish i 


not be dismisscd on the ground that 
pitf. is an alien enemy, for therefrom 
a discharge of an order continuing the 


life of the daughter, & subject thereto the 
daughter’s share was to be held in trust for 
her children & issue as therein mentioned. 
One of the testator’s daughters had inter- 
married with a German in 1908, & had since 
resided in Germany. Since the coming into 
force of the above Act, the trustees had 
accumulated the income of her share, which 
amounted on Jan. 10, 1920, the date of the 
ratification of the Treaty of Peace with 
Germany, to about £4,000 :—Held: the 
daughter’s life interest was not determined 
on the coming into force of the above Act, 
but ceased on Jan. 10, 1920, by reason of 
the Treaty of Peace charge, & the accumula- 
tions of income up to that date were subject 
to the charge.—Re HALLENSTEIN, HALSTED 
v. BLANK, [1922] 1 Ch. 355; 91 L. J. Ch. 
420; 127 L. T. 68; 38 T. L. R. 3138; 66 
Sol. Jo. 299. —.. rm 


Liability of custodian for super tax = 
Property belonging to an enemy which is 
paid to or vested in the custodian under the 
above Act is, pending its disposition by Order 
in Council after the termination of the war, 
removed from the control & beneficial owner- 
ship of the enemy. During the interval the 
beneficial ownership is in statutory suspense 
or abeyance, the custodian having mean- 
while limited powers of dealing with the 
property. 

When war broke out in 1914, M., an enemy 
within the Act, owned real] estate in England 
& shares & securities in British cos. By 
orders under sect. 4 of the Act the real estate, 
shares & securities were vested in the cus- 
todian. The Special Comrs. for Income Tax 
assessed the custodian to super tax as agent 
or receiver for M. The custodian disputed 
the legality of the assessment :—Held: (1) 
M.’s beneficial ownership of the property 
having ceased on the making of the vesting 
orders, the profits & gains received by the 
custodian were received by him in respect of 
M., but did not in his hands belong to M.; 
he did not receive or hold them as agent or 
receiver or trustee for M. within 5 & 6 Vict. 
c. 35, s. 41, & therefore, he was not liable 
to be assessed to super tax; (2) as M. could 
not, after the war, ask to receive back the 
property except on the footing that a sum 
equal to the amount of super tax which, but 
for the war, he would have been liable to pay 
was paid, the custodian must, under the dis- 
cretion given to the ct. by sect. 5 (1) of the 
Act of 1914, pay that sum to the Comrs. as 
analogous to payment of a debt under 
sect. 5 (2).—Re Miinstrr, [1920] 1 Ch. 268 ; 





STREAMSTO 
alien 
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W. R. B78 


250 viii. 





red. 


Sipisl v. HERM 


proceed 
the ower “4 an alien 


enemy, should trea some 0) 
extent at least, a in the position of | 13, 1914 read 
an alicn enemy who is deft. an | Augnst 15, 1914.’ 
action. Therefore the action should 266 iv. 
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country is at. war with ours, so lo 
he conducts himself peaceably, 
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Annotation :~——As 


Vol. I1.— Aliens. Cases 287c— 261a. 


89 L. J. Ch. 1388; 36 T. L. R. 173; 64 Sol. 
Jo. 309. 
to (1) Rela. Re Ferdinand, Ex-Tsar of 


Bulgaria, [1921] 1 Ch. 10 
239a. ——- —— a eee to court—Rectification 


240. 


241. 


253. 


254. 


256. 


257. 


259. 


260. 


261. 


of register of shareholders.|—Shares belong- 
ing to an alien enemy were after the declara- 
tion of war vested in the Public Trustee & 
sold by him. A four-day order was obtained, 
directing the co. to rectify the register of 
members, but that order was not complied 
with. The solrs. to the co. stated in corre- 
spondence they had the books of the co., 
but that all the directors & secretary had 
resigned :—Held: the Public Trustee was 
entitled to an order to carry out the transfer 
of the shares.— Re MANIHOT RUBBER PLANTA- 
TIONS, LTD. (1919), 63 Sol. Jo. 827. 


Add. Citation :—[{1918-19] B. & C. R. 171. 


Add. Annotation :—Refd. Meyer v. Faber 
(No. 2), [1923] 2 Ch. 421. | 
Add. Annotations :—Consd. Central India 
Mining Co. v. Soc. Coloniale Anversoise, 
[1920] 1 K. B. 753; Re Deutsche Bank 
(London Agency), [1921] 2 Ch. 291. Refd. 
Jebara v. Ottoman Bank, [1927] 2 K. B. 254. 


Add. Annotations :—Consd. Rodriguez v. 
Speyer, [1919] A. C. 59. Mentd. Johnstone 
v. Pedlar, [1921] 2 A. C. 262. 


Add. Annotations :—Refd. Rodriguez vw. 
Speyer, [1919] A. C. 59; Re Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107. 


Add. Annotations :—-Refd. Rodriguez v. 
Speyer, [1919] A. C. 59; Johnstone v. 
Pedlar, [1921] 2 A. C. 262. 


Add. Annotation :—As to (2) Refd. Johnstone 
v. Pedlar, [1921] 2 A. C. 262. 

Add. Annotations :—Folld. Krauss v. 
& Orbach (1919), 35 T. L. BR. 637. 
Procurator in Egypt v. Deutsches 
Depot Gesellschaft, [1919] A. C. 291. 


Add. Annotations :—Refd. Ke Terdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107; 
Re Sutherland, Bechoff v. Bubna (1921), 65 
Sol. Jo. 513. 


Add. Annotation :—Refd. Johnstone v. Pedlar, 
[1921] 2 A. C. 262. 


KCrauss 
Refd. 
Kohlen 


281a. —-—- —-—- Suit for dissolution of marriage.| 


caveat & a discharge of the caveat 
would follow. oe eee 


RvR oe 
PALITY, No. B11, a es 
D. L. 3 


-}—An alien 
cannot enforce civil rights in a Britis 
ct. during the period of hostilties.— 
ae MISSION 


256 i. For ‘‘ Proclamation of August 
*“* Proclamation of 


1 W. a D. 
15 Alta. L. R. 204.—CAN. 





although his 


—An alien enemy, who has been registered 
as such & is domiciled in England, has a right 
to bring a petition for the dissolution of his 
marriage.— KRAUSS (OTHERWISE Dis SALLES 
D’EpInorx) v. KRAUSS (OTHERWISE DES 
SALLES D’EPINOIX) & ORBACH (1919), 35 
T. L. R. 637; 63 Sol. Jo. 760. 


within the above Proclamation, 1s 
entitled to bring & maintain an action 


ae in any ct. in Ontario.—KkIsTO v. 








Ww. HOLLINGER CONSOLIDATED JOLY 
afta, Tiba0) MINES, nee: (1918), 41 O. L. I. 51; 
266; | 13 0. W. N. 206.—CAN. 
256 Vv. Christian <Ar- 


British menian.}—The cts. of the province of 
Quebec are open to a Christian Ar- 
specially coeur cau 


R. 


menian 
Order in Council of Nov. 2 
Sap v. PICARD (1919), 20 Q. P. 
179.—CAN 
fi. Action under Families Com 

tion Act.J—An action brought under the 
above Act, for the benefit of the mother 

of deceased, she being an alieu cnemy, 
cannot be maintained.—CREMIDAS vt. 
BRITISH ee Evecrric Ry. Co., 
{1919] 2 W. W. R. 549.—CAN. 


R. 409.— 


--—An alien 


as 
is 





ENGLISH AND Emprre Dicest SupPLEMENT. 


Cases 276—351. 
276. Add. Annotation :—Refd. Stoeck ». Public | 288. Add. Annotation: — Refd. Rodriguez 0». 
Trustee, (1921] 2 Ch. 67. ‘Speyer, [1919] A. C. 59. 
- Add. Annotation :—Consd. Rodriguez v. | 294. Add. Annotation -—Refd. Rodriguez _v. 


Speyer, $1919] A. C. 59. 
Delete the cross-reference following this case. 


280a. Effect of peace—tTreaties of Peace & con- 


sequent Orders—Right to sue after restoration 
of peace—Cause of action arising during war. | 
—In an action for infringement defts. alleged 
(inter alia) that, at all material times, pltf. 
had been residing or carrying on business in 
Germany ; that, having regard to the Treaty 
of Peace, art. 309, or, alternatively, under 
the common law, he could not sue; & that, 
at the dates of the alleged infringements, the 
patent had been vested in the custodian 
under Trading with the Enemy Amendment 
Act, 1916 (c. 105), & plitf. could not maintain 
the action :—Held: pltf. could not maintain 
the action because (1) at the date of the 
alleged infringement, he had been a “ hostile 
person ’’’ within the General Vesting Order 
made under Trading with the Enemy 
Amendment Act, 1916, & the patent had 
been vested in the custodian, & the Divesting 
Order had not transferred to pltf. a right of 
action that had accrued to the custodian ; 
(2) the case fell within the Treaty of Peace, 
art. 309.—WILDERMAN v. BERK (F. W.) & 
Co., [1925] Ch. 116; 94 L. J. Ch. 136; 132 
L. TT. 534; 41T. L. R. 503 42 R. P.C. 79. 
j= 8ce, also, original valntic: Nos. 202, 
269, 270 











Debt incurred by neutral.}— 
Deft., a Norwegian subject, living in England, 
incurred a debt to pltfs., an Austrian co., 
before the outbreak of war. After the 
Treaty of Peace pltfs. sued deft. for the 
amount :—Held: although the claim was 
against a neutral subject, yet, as Treaty of 
Peace Order, s. 7, made the debt payable to 
the administrator & transferred to him all the 
rights of the creditors, pltfs. had no right to 
bring the action.—JosEF INWALD ACT. v. 
PFEIFFER (1927), 43 T. L. R. 399, C. A.; affd. 
(1928), 44 T. L. R. 352; 72 Sol. Jo. 205, H. L. 





298. 


295. 


297. 
299. 
300. 
303. 


304. 


306. 
310. 
313. 
316. 


318. 


320. 
322. 


329. 


Speyer, [1919] A. C. 59. 


Add. Annotation :—Consd. 
Speyer, [1919] A. C. 59. 


For ‘‘ but not to a counterclaim,’’ read ‘‘ but 
not a counterclaim.” 

Citation :—For ‘‘ 34 R. P. C. 332 ” read “‘ 34 
R. P. C. 389.” 


Add. Annotation :—Refd. 
Speyer, [1919j A. O. 59. 
Add. Annotation :-—Refd. 
Richardson, [1927] P. 228. 


Add. Annotation :—Refd. 
Richardson, [1927] P. 228. 
Add. Annotations :—Consd. Re Ferdinand: 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107: 
Refd. Aksionairnoye Obschestvo A. M. 
Luther v. Sagor, [1921] 1 K. B. 456. 


Add. Annotations :—Consd. Rodriguez v. 
Speyer, [1919] A. C. 59. Refd. Ertel Bieber 
v. Rio Tinto Co., etec., [1918] A. O. 260; He 
Badische Co., Bayer Co., etc., [1921] 2 Ch. 331. 


Add. Citations :—-[1919] A. C. 59; 88 L. J. 
K. B. 147 a 

Add. Annélation :—As to or pupred: Rodri- 
guez v. Speyer, [1919] A. C. 5 
Add. Annotation :—Refd. 
Speyer, [1919] A. C. 59. 
Add. Annolalions :—As to (1) Refd. Rodri- 
guez v. Speyer, [1919] A. C. 59. As to (2) 
Consd. Rodriguez v. Speyer, [1919] A. OC. 59. 


Add. Annotation :—Refd. Central India Min- 
ing Co. v. Soc. Coloniale Anversoise, [1920] 
1 K. B. 753. 

Add.. Annotation :—Refd. 
Speyer, [1919] A. C. 59. 
Add. Annotation :—As to (1) Refd. Rodriguez 
v. Speyer, [1919] A. C. 59. 


Add. Annotation :—Refd. 
Speyer, [1919] A. C. 59. 


Rodriguez v. 


Rodriguez v. 


Richardson  v. 


Richardson’ v. 


eiaeise v. 


Rodriguez v. 


Rodriguez v. 


Part 1V.—Trading and inte with the Enemy. 


332. Add. Annolation :—Refd. Jebara v. Ottoman 


Bank, [1927] 2 K. B. 254. 


347. Add. Annotation :-— Consd. 
dagli, [1919] A. C. 145. 


351. After the words ‘‘ was void ’’ at the end of 


274 — —— War Meusur oy 
Act, yt eartan v0. iene (1918), Q. R Rt. 
54 S. C. 170; 41 D. L. R. 1473; &4 
R. de 5 438.—CAN. 

276 ii. J-—A man of 











Austro-Huogarian nationality came to 
Canada after the outbreak of the war, 
& registered as an alien enemy. In 
violation of the IAW he left Canada 
without an ereal, & o return was 
rosecuted fined. mn Dec. 1917, 
e was arrested under the {mm tion 
officer’s warrant. His application for 
a writ of hubeas 
on the following : (1) he was 
ae alien enemy, could not, without 
King’s gard age sue 
Majesty's ct.; (2) he was not within 
the proclamation conferring » as 
tection upon alien enemies; (3) 
he been within the protection of the 
proclamation, he lost his right by 


Casdagli v. Cas- 


the paragraph in original volume add 


; (2) in the circumstances the indorsement to 


on which 
peace.” 


violation of the terms upon which 
peeeuon was granted; (4) the ct. 

ad no right to deal with the applica- 
tion without the consent of the Minister 
of Justice —Re Go 
29 Can. Crim. — 439; 41 be L. R. 
547; 13 O. W. N. 344.—CAN 


PART III. SECT. 2, SUB-SECT. 3.—C. 


292 ii. ——-. An alien ent S who 
is sued by a British eubice au a 
aoe ct. fF oe ed to be heard in 

—UNION BANK v. LOHMANN, 
1919) TV. L. Re 418. —AUS. 

202 iii. .J—An alien encmy who 
is sued has a right, to defend the action 
& to appeal against any decision, final 
or ra Ecutorys that may be given 


Whee a municipality served notice 
on the owner of land, sold for taxes, 
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pltf. conve 


b 


ed to him a legal title in the bills, 
e might sue after the return of 


to take proweedings on a4 caveat, thereby 
compelling him to procecd to ostablis 

it :—Held: the owner, being an alien 
enemy, should bo treated as being in 
the position of an alien enemy defend- 
ing an action, & the action should not 
be dismissed.—REVENTLOW-CRIMINIL 
RURAL MUNICIPALITY, 
R. 577 ; oa D. L. R. 
266; 15 shay L. R. 204’: aig. Ut ie, 
3 W. W. R. 546; 37 D. L. 

CAN. 


PART {II. SECT. 2, SUB-SECT. 8.—D. 
$04 |. piles seta da by partnership— 
Enemy riners.}—If one of the 
partners a firm is an alien enemy, 
neither he nor his partner, who does 
not bear an enemy character, can 
ea sag pat i owing to the 
AJI AH JON ABDUL JALIL KHAN 
BOE Il. R. i Lah. 276.— IND. 


859. Add. Annotation :—Refd. 
Speyer, [1919] A. O. 59. 

863. Add. Annotation :—Refd. 
‘Speyer, [1919] A. C. 59. 


Rodriguez —v. 


Rodriguez vv. 


870. Add. Annotation :—Refd. Casdagli v. Casdagli, 


[1919] A. O. 145. 


871, Add. Annotations :—Refd. Re Badische Co., 


Bayer Co., etc., [1921] 2 Ch. 331; Jebara v. 
Ottoman Bank, [1927] 2 K. B 254. 
874. Add. Citalion :—13 Asp. M. L. C. 484. 


3875a. —-— Deportation order.]—-NELSON v. R.; 
[1928] W. N. 197, P. C. 


376. Add. Annotation: — As to (1) Refd. The 
Ambatielos, The Cephalonia, [1923] P. 68. 


379. Add. Annotation :—Refd. Jebara v. Ottoman 

Bank, [1927] 2 K. B. 254. 
383. Add. Annotation :—Refd. Jcbara v. Ottoman 

Bank, [1927] 2 K. B. 254. | 
389a. What amounts to ‘‘ assignment ’’. -- 
Abandonment by enemy insured to neutral 
insurer.|—In 1916 a firm in Germany 
despatched to a firm in Lima, both con- 
signors & consignees being at that date 
enemies within the meaning of the Trading 
with the Enemy Acts, a parcel of diamonds 
by a Dutch steamship sailing from Amster- 
dam, the diamonds being insured against 
war and other risks with a Swiss insurance 
co. The British authorities, acting under 
the Reprisals Order of Mar. 11, 1915, required 
the Dutch vessel to put in to Kirkwall, where 
her cargo was examined, & the diamonds 
being found they were in due course placed. 
in the custody of the Marshal of the Prize 
Ct.. which, in Feb. 1918, ordered their 
detention & sale. After that order was 
made, but before the sale was carried out, 
the assured gave notice of abandonment of 
the diamonds & ceded all their rights therein 
to the insurance co., which accepted the 
notice & paid the assured as for a total loss. 
In 1919 the diamonds were sold, & the pro- 
ceeds were ordered by the Prize Ct. to be 
handed to the predecessor in. title of the 
Administrator of German property to be 
dealt; with in accordance with the provisions 
of the Treaty of Versailles & the Treaty of 
Peace Order, 1919. The Swiss insurance co. 
claiming that as a result of the abandonment 





389b. -- 


892. 


Vol. I.—Aliens. Cases 359-—402. 


to them by the assured the diamonds became 
their property, now sued the Administrator 
of German Property to recover the proceeds 
of the sale:—-Held: the action was not 
maintainable, inasmuch as (1) the notice of 
abandonment & its acceptance constituted 
an. ‘‘ assignment ”’ within ‘ Act B.,” s. 6 (1); 
(2) the proceeds of sale of the diamonds con- 
stituted a “ chose in action ’’ within the same 
sub-sect.; & (3) the Administrator of 
German Property, as representing the Crown. 
was entitled to rely on the provisions of that 
sub-sect. as precluding the insurance co. 
from recovering.--ALLGEMEINE VERSICHE- 
RUNGS-GESELLSCHAFT HELVETIA v. (GERMAN 
PROPERTY ADMINISTRATOR, [1931] 1 K. B. 
672; 100 L. J. K. B. 290; 144 L. T. 705, 
C. A. 


-— What amounts to ** chose in action ’’—- 
Proceeds of sale of goods abandoned to neutral 
insurer.|--- ALLGEMEINE VERSICITERU NGS- 
GESELLSCHAFT HELVETIA 7. GERMAN PrRo- 
PERTY ADMINISTRATOR, No. 389a, ante. 


Add. Citation :—~1 Br. & Col Pr. Cas. 605. 


392a. ‘‘ Proc. A,’’ par. 7—Goods sent to enemy 


895. 


402. 


agent for sale.|—Applts., who were Ottoman 
subjects carrying on business in England, in 
Sept. & Nov. 1915 posted to their agent, 
an Austrian subject, at Shanghai packets of 
diamonds for sale on their behalf. The 
diamonds were returned to England by the 
postal authorities & were seized in the Postal 
Censor’s office in Nov. 1917. They were 
condemned on the ground that the transaction 
was a trading with the enemy :—-Held: the 
diamonds were properly condemned, since 
under Trading with the Itinemy (China, Siam, 
Persia & Morocco) Proclamation, 1915, 
applts.’ agent was for the purpose of ‘f Proc, 
A,” an “‘enemy ”’ & the transaction was a 
supplying with goods contrary to cl. 5 (7) 
of the latter Proclamation.—SaLtT1 ET FILs 
v. PROCURATOR-GENERAL, [1919] A. C. 968; 
88 L. J. P. 209; 121 L. T. 459; 35 T. L. it. 
679; 14 Asp. M. L. C. 460, P. C. 

Add. Annotation :—Refd. Jebara v. Ottoman 
Bank, [1927] 2 K. B. 254. 

Add. Annotations :—As io (1) Refd. Lebeaupin 
v. Crispin, [1920] 2 K. B. 714. Aso (2) Refd. 


PART IV. SECT. 2. 
365 i. For “ VAN ZYL tv. PRENAAR ”’ 
read ** VAN ZIJL ¥v. PIENAAR.”’ 


PART IV. SECT. 3, SUB-SECT. 1. 


390 i. ‘** Act B.,”’ 8. 6— Assignment of 
chose in action to British firm-—In 
payment of debt.}—An Austrian firm 
was indebted to a London firm at the 
commencement of the war. On 
Sept. 25, 1914, the Austrian firm wrote 
a letter purporting to be an cig a 
ment to the London firm of a debt due 
to them by B. The letter contained 
ap enclosure signed by the Austrian 
firm addressed B. amounting to a 
notice of assignment of the debt. In 
the following December the London 
firm forwarded it to B.:—Held: as 
the transaction of Sept. 25 amounted 
to a valid equitable ment of a 
chose in action for valuable con- 
sideration, it was not illegal as contra- 
vening the above sect.—GRUNDY ov. 
BROADRENT, [1918] 1 I. R. 433.—IR. 

sn. Proclamation of December 12, 
1914—Taking delivery of goods 
enemy shine in neutral ports.)}-—Pitfs. 
were a British bank corre oO 
business in London & ombay. 
Defts. were a firm of merchants, 


British subjects, carrying on business 
in Bombay. On June 24, 1914, A., a 
German subject, drew a bill of ex- 
change upon defts. in favour of pltfs. 
The bill purported to be drawn upon 
defts. against fifty bales of goods per 
a@ German steamer. The Dill was 
accepted by defts. on July 29, 1914, 

ayable at the office of pltfs. in Bom- 

ay. The steamer reached Bombay 
just before the outbreak of war, & in 
order to evade capture left Bombay 
& took shelter in a neutral port. The 
bill was presented for payment on the 
duo date with the shipping documents 
attached bnt was dishonoured by non- 
payment. Pltfs. filed a suit on 
Sept. 30, 1915, to recover the amount 
due on the bill:—Held: pltfs. were 
entitled to succeed, as by the above 
Proclamation the consignees were 
ermitted to take delivery of goads 
rom enemy ships in neutral ports.—- 
Mortianaw & Co. v. MERCANTILE BANK 
OF Se (1916), I. L. R. 41 Bom. 566. 


PART IV. SECT. 4. 
402iv. —— Repayment of 
co. contracted to construct machinery 
for the B. co. by Deo. 31, 1914. Pro- 
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gress payments were made by tho B. 
cvo., but none of the machinery was 
ever delivered. After the couimence- 
ment of the war, an order was, on 
Nov. 13, 1914, made under Trading with 
the Knomy Act, 1914,8. $8, appoiuting C. 
controller of the B. co., & on June 13, 
1918, under Trading with the Enemy 
Act, 1914-1916, 8. 98, requiring tho 
R. co. to be wound up, & appointing 
C. controller. The contract was never 
completed :—Held: the contract be- 
came null & void as from the com- 
mencement of the war, & neither the 
B. co. nor C. was entitled td recover 
from the A. co. any portion of the sum 
paid as progress paymeuts.—He Con- 
TINENTAL (1919), 27 C. L. R. 194.— 

402 v. .l—A contract 
between a British firm & an Austrian 
firm, for the purchase by the latter of 
goddsy to ke manufactured, provided 
for an extension of time for delivery 
if delay should occur o t) causes 
serene the control of the sellers. The 
price was payable by instalments, of 
which £4,620 was paid to account of 
the whole when war broke out & it 
became illegal to implement the 
contract. None of the goods had at 
that time been delivered. Thereafter 





Coe I 





Cases 402—405a. 


the goods were completed & sold in | 
Great. Britain at an enhanced. 
Third parties having obtained a 


Re Badische Co., Bayer Co., etc., [1921] 2 
Ch. 331. As io (3) Refd. Re Badische Co., 
Bayer Co., etc., [1921] 2 Ch. 331. 


402a.—— ——..]-—Pltf. was a British subject 


carrying on business as an exporter of Man- 
chester goods to Turkey. At the outbreak 
of war .between Great Britain & Turkey deft. 
bank, a Turkish subject, was the holder of 
sight bills for the invoice amount in sterling 
of goods consigned by pltf. to Beyrout, 
which had arrived there shortly before the 
outbreak of war, & were subsequently 
delivered to the customers by deft. bank 
against payment in piastres. At the con- 
clusion of the war deft. bank claimed the 
right to pay to plitf. an amount in sterling 
representing the then value of the piastres 
which they had received in payment for the 
goods. fPitf. claimed to be paid the sterling 
amount of the bills, or, in the alternative, 
damages for their conversion :—Held: (1) as 
the bank in Beyrout accepted the payment 
in lawful money from the Syrian merchant 
& handed over the goods. it constituted itself, 
as in a question with the drawer, debtor 
for the sterling amount on the face of the bill ; 
(2) it was not every contract that was 
abrogated by the war; it was only a contract 
which was still executory & which for its 
execution required intercourse between the 
British subject & the enemy, & as the con- 
tract had been partially carried out, the bills 
had been indorsed, & the bank had been 
handed them together with the indorsed bills 
of lading, from that a subsidiary contract 
arose, namely, that on payment of the bills 
the shipping documents should be handed 
over, to execute which no _ intercourse 
between a British subject & the enemy was 
necessary ; & the bank was entitled to do 
what it did, & there could be no question of 
conversion, & having constituted themselves 
debtors in sterling, in sterling they must pay. 
—OTrOMAN BANK v. JEBARA, [1928] A. C, 
269; 97 L. J. K. B. 502; 139 L. T. 194; 


rice. 
ecree 


ENGLISH AND Empire Dicest SUPPLEMENT. 


44T. L. R. 525; 72 Sol. Jo. 516; 33 Com. 
Cas. 260, H. L.: revsg. S. C. sub nom. JEBARA 
v. OTTOMAN BANK, [1927] 2 K. B. 254, O. A. 


Annotation :—As to (2) Refd. Simpson v. Maurice's Exors. 


(19 


29), 14 Tax Cas, 580. 


403. Add. Annotation :—Refd. Larrinaga v. Soc. 


Franco-Americaine ‘des Phosphates de 


Medulla (1923), 92 L. J. K. B. 455. 


405a. ——-~ —--- ——.]—-For many years there 


an agreement was entered into between 
the partics by which the terms of pay- 
ment were varied :—Held: the agrce: 


existed in Germany works for the manufac- 
ture of dyestuffs (Farbenfabriken), belonging 
to a German concern which carried on 
business in England through agents. In 
1878 the agents were a partnership firm con- 
sisting of A. & two other persons. In 1895 
A. was the sole partner. In that year a 
limited co. was formed & registered in 
England, & in 1898 its name was changed 
to B. Co. Its original capital was £5,000, 
divided into 500 shares of £10 each of which 
A. held five shares & the German concern 
470. In 1905 the capital was increased to 
£25,000 by the issue of 2,000 new shares fully 
paid, & in 1909 it was increased to £100,000, 
by the issue of 7,500 like shares. At the 
times material the German concern held 
9,912 shares & A. twenty shares. By an 
agreement dated in 1910 between the German 
concern & B. Co., the district of the German 
concern was defined as the whole world 
outside the United Kingdom with the 
Channel Islands & the Isle of Man, & the 
district of B. Co. as the United Kingdom, the 
Channel Islands & the Isle of Man. The 
German concern bound itself not to import 
goods into B. Co.’s district except for the 
purposes of B. Co., & B. Co. bound itself not 
to import into the German concern’s district 
except for the purposes of the German con- 
cern. By an agreement, dated in 1912, 
between the same parties & opcrative for 
seven years, the German concern bound 
itself to sell to B. Co. & to no one else in the 
United Kingdom for sale in the United King: 
dom anilines & chemicals manufactured by 





! of interest in resnect of transaction 
entered into before outbreak of war— 
Right to repayment.J—Where a person 


against the purchasers of the goods 
arrested money in the hands of the 
sellors of the goods :—Held: (1) the 
contract was dissolved by the outbreak 
of war; (2) the sum paid to account 
of the price of the goods belonged to 
the buyers & was validly arrested in 
the hands of the sellers. —Davis & 
PRIMROSE, LTD. v. CLYDE SHIP- 
BUILDING & ENGINEERING Co., LTDpD. 
(1918), 56 Se. L. R. 24.—SCOT. 


402 vi. -J—In May 
1914, Scottish engineers ‘ contracted 
with Austrian shipbuilders. to build 
a set of marine engines, payment to 
be by instalments. The first instal- 
ment had been pale: but no part of 
the engines had been bullt when war 
broke out & further performance of 
the contract became legally impossible. 
After the war on action brought for 
repetition of the instalment paid :— 
Held: as the instalment bad been 

aid as part of the price of the engines, 

as the engines had not been delivered 
owing to a cause for which neither of 
the parties was responsible, defenders 
were bound to make restitution of 
the instalment.—CaNTIERE 0. CLYDE, 
{1923] 8. C. (H. L.) 105; 60 Se. L. R. 
635.—8COT. 


402 vii. Enemy Contracts 
Annulment Act, 1915.}—A contract 
was made in 1911 for the sale by the 
C. co. to the B. co. of the whole of the 
output of the C. co. In Sept. 1914, 

















ment of Sept. 1914, was not rendered 
null & void by & 3(6) of the above 
Act, nor by Trading with the Enemy 
Act, 1914.—BROKEN HILL PRO- 
PRIETARY Co., LTD. v. WARNOCK (1922), 
30 C. L. R. 362.—AUS. 

402 viii. ; J—On Feb. 2, 
1914, deft. firm agreed to sell to pltfs. 
stecl bars under a c.i.f. contract free 
Hooghly. The goods were shipped on 
July 2, 1914, per a German stcamcr 
which was subsequently captured 
with her cargo & condemned by the 
Prize Ct. :—Ifeld : the contract under 
which the goods would be delivered 
in the Hooghly became impossible by 
the outbreak of war within Indian 
Contract Act, s. 56, & was void.— 
MaAaDHORAM HurRnKO Das vv. SETr 
(1917), I. L. R. 45 Cale. 28.—IND. 


405 i. Effect of suspensory 
clause.)]—By a contract made after the 
outbreak of war with Germany to 
supply Gorman dyes, deft. was not to 
be liable in case of non-arrival of the 
stcamers at certain ports on account 
of the state of war. The ship & the 
dyes therein were seized & con- 
demned by a Prize Ct. :—Held; (1) the 
coutract was unenforceable; (2) the 
Royal Proclamation of Sept. 8, 1914, 

ut an end to the contract.—ARDUL 
{aAZACK «6. Knanvt Row (1918), 
I. L. R. 41 Mad. 225.—IND. 


sp. Debtor of alicn enemy—Payment 


34. 














indebted to an alicn enemy had paid 
interest in respect of a transaction 
entered into before the outbreak 
of hostilities & sought a refund of the 
amount paid for the period between 
the outbreak of hostilities & the date 
of o licence to trade obtained by the 
enemy firm:—Held: he was not 
entitled to such refund, as there was on 
puryenson of interest in respect. of 
such transactions during that period.— 
VALLI MANOMED ABU v. BERTHOLD 
Rei (1919), I. Lb. R. 44 Bom. 1.—IND. 


sq. Erection of machinery—leplace- 
ment of defectire parts.)—In Mar. 1913, 
resps. contracted to supply & erect 
certain machinery for appit. In Mar. 
1914, the machinery was erected, & in 
June, 1914, it broke down. By an 
agreement made in Jan. 1915, rosps. 
agreed to replace the defective parts, 
& did so in Apr. 1915. Shortly after- 
wards the machinery again broke down. 
In July, 1915, resps. were declured to 
be a_co. “ managed or controlled, 
directly or indirectly, by or under the 
influence of, or carried on wholly or 
mainly for the benefit or on behalf of, 
persous of enemy nationality °’ :— 
Held: the agreement of Jan. 1915, &, 
subject to the exception in Knemy 
Contracts Annulment Act, 1915, 8. 3 (5) 
the agreement of Mar. 1913, were null 
& void.—-SYDNEY MUNICIPAL COUNCIL 
v. AUSTRALIAN METAL Co., LTp. (1926), 
87 C. L. R. 560.—AUS. 


the German concern, & B. Co. bound itself 
to buy from the German concern & from 
no other manufacturer such dyestuffs. By 
unwritten agreement B. Co. was bound from 
its inception to import only from the German 
concern. From the time of the registration 
of B. Co. A.’a firm ceased to act as agents for 
the German concern. B. Co. sold not in the 
name of the German concern, but in its own 
name, & as a principal; but it announced 
to the world on its office windows, & to its 
customers on notepaper & other documents 
& by books, catalogues & samples, that it 
was the sole importer in England of the 
manufactures of the German concern. It 
was thus brought home to the customers that 
they were buying the produce of the German 
concern as before. The new régime was in 
effect a continuation of the agency though 
legally the agency had ceased. The business 
of B. Co. was conducted by A. & another 
director, both resident in Enyland. The 
German concern supplied them with lists of 
prices to be charged by the German concern 
to B. Co., B. Co. making a profit by selling 
to customers at a price higher than the list. 
If an English customer offered to buy at a 
price lower than the list, the German concern 
would reduce its price to B. Co. accordingly. 
The overwhelming shareholding of the Ger- 
man concern in B. Co. caused it to be vitally 
interested, as seller & buyer, in the contract 
between itself & B. Co. & as seller in the 
contract between B. Co. & its customer. 
Down to the outbreak of war between 
England & Germany on Aug. 4, 1914, the 
control of B. Co., its business, affairs & acts, 
were in the hands of the German concern. 
On Apr. 1, 1914, B. Co. entered into a con- 
tract witb a British firm for a supply to the 
firm of dyestuffs, identified by letters & 
numbers as the manufacture of the German 
concern or of other German manufacturers, 
of which samples from Germany were in the 
possession of the British firm. It was pro- 
vided that any duties imposed by the 
British Govt. on the goods should be paid by 
the British firm or the price should be 
advanced accordingly. It was further pro- 
vided that deliveries or orders off the contract 
might be suspended by either party if any 
contingency should arise beyond the control 
of the parties, such as fire, accidents, war, 
strikes, or the like. The contract covered 
a period unexpired at the outbreak of war. 
At that date quantities of dyestuffs remained 
undelivered & were never afterwards de- 
livered. An order was made by the Board 
of Trade, under Trading with the Enemy 
Amendment Act, 1916 (c. 105), s. 1, for the 
winding up of the business of B. Co., & a 
controller appointed. In the winding up the 
British firm claimed damages for breach of 
contract in the non-fulfilment of dcliveries. 
The controller resisted the claim on the 
grounds: (a) that the contract was dissolved 
at the outbreak of war, because B. Co. was 
an enemy or of enemy character, because 
the parties contracted on the footing that 
the goods should come from Germany, & 
because continued existence or performance 
of the contract would involve intercourse 
with, or tend to assist the enemy; (0) that 


owing to the suspension clause no right to 


damages had yet arisen; (c) that the object 
of the contract had been frustrated, because 
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408. 


409. 


409a. 


411. Add. Annotation :—As 


Vol. 0.—Aliens. Cases 405a—412. 


the period of suspension was indefinite & 
beyond the contemplation of the parties, 
because performance of the contract was 
revented by Govt. action or embargo, & 
ecause the basis of the contract was that 
the importation of the goods to be supplied 
should continue to be possible & by reason of 
war it was rendered impossible. On applica- 
tion to the ct. by the controller for directions 
whether the claim should be admitted as a 
debt due from B. Co. :—Held: (1) at the date 
of the outbreak of war B. Co. assumed enemy 
character, &, accordingly, the contract 
became dissolved by the outbreak of war as 
being a current contract entered into with 
a co. which eo instanti assumed enemy 
character ; (2) the abrogation of the contract 
by outbreak of war being founded on public 
policy, the presence of a suspension clause 
in the event of war did not assist the claimant, 
& if ‘‘war’’ in the clause included war 
between England & Germany the clause was- 
void as against public policy, & the claim 
must be rejected; (3) assuming that B. Co. 
had not assumed enemy character at the 
outbreak of war, the claim must fail on the 
following grounds: that, the contract being 
for the supply of goods to be obtained from 
Germany, further performance on the out- 
break of war involved intercourse with the 
enemy & became illegal accordingly; that, 
the contracts having been made on the basis 
that the existing commercial conditions 
would continue & that the basis having 
ceased to exist by outbreak of war between 
England & Germany, the commercial object 
of the contract had been frustrated, & the 
contract was dissolved at the outbreak of 
war; (4) the suspension clause was not 
intended by the parties to apply to war 
between England & Germany; (5) the 
doctrine of frustration applied to contracts 
for the sale of unascertained goods.—Re 
BADISCHE Co., Lrp., Re Bayer Co., Lrp., 
Re GRIESHEIM ELEKTRON, Lrp., Re KALLE 
& Co., Lrp., Re BERLIN ANILINE Co., LTD., 
Re Meister Loucitus & Bronine, Lrop., 
[1921] 2 Ch. 331; 91 L. J. Ch. 133; 126 
L. T. 466. 
Add. Citations: —affd. sub nom. FRIED 
KRupP AKT. v. ORCONERA IRON ORE Co., 
Lp. (1919), 88 L. J. Ch. 304; 120 L. T. 
386; 35 T. L. R. 234, H. L. 
Add. Annotalions :—As io (1) Folld. Fried 
Krupp Akt. v. Orconera Iron Ore Co. (1919), 
88 L. J. Ch. 304. Refd. Central India Mining 
Co. v. Soc. Colonial Anversoise, [1920] 1 K. B. 
753; Re Badische Co., Bayer Co., etc., 
[1921] 2 Ch. 331; Larrinaga v. Soc. Franco- 
Americaine des Phosphates de Medulla 
(1922), 38 T. L. R. 739; Jebara v. Ottoman 
Bank, [1927] 2 K. B. 254. As to (2) Refd. Re 
Badische Co., Bayer Co., etc., [1921] 2 Ch. 
331. As to (3) Refd. Guaranty Trust Co. of 
New York v. Hannay, [1918] 2 K. B. 623. 
Add. Annvlation :—Refd. Re Badische Co., 
Bayer Co., etc., [1921] 2 Ch. 331. 
—— Effect of Treaties of Peace & 
consequent Orders.|—RoweE BROTHERS & 
Co., Lrp. v. LINDGENS (1920), 36 T. L. R. 247. 
to (1) Refd. Le 
Sutherland, Bechoff v. Bubna. (1921), 65 
Sol. Jo. 513. 





412. Add. Annotation :—Refd. Ite Badische Co., 


Bayer Co., etc., [1921] 2 Ch. 331. 


Cases 412a—520a. 


412a, Insurance policy—Effect of Treaties of Peace 
& consequent Orders. ine arte INSURANCE 
Co., Lrp. v. MATHEWS (1925), 31 Com. Cas. 438. 
Add. Annotation :—As to (2) Refd. Matthey 
v. Curling, [1922] 2 A. C. 180. 
Add. Annotations :—Consd. Simpson v.- 
Maurice’s Exors. (1929), 14 Tax Cas. 580. 
Refd. Naylor, Benzon v. Krainische Industrie 
Gesellschaft, [1918] 1 K. B. 331; Fried Krupp 
Akt. v. Orconera Iron Ore Co. (1919), 88 
L. J. Ch. 304; Re Ferdinand, Ex-Tsar of 
Bulgaria, [1921} 1 Ch. 107; Re Rush, Warre 
v. Rush, [1923] 1 Ch. 56. 
Add. Annotation :—Refd. 
Speyer, [1919] A. C. 59. 
419a. Property otherwise subject to con- 
fiscation.|—-THm DEERGARDEN (1747), cited 
in 1] Ch. Rob. at p. 202; Tae Sr. Paine 
(1747), cited in 8 Term Rep. at p. 556; THE 
ELIZABETH (1749), cited in 1 Ch. Rob. at 
p. 202; THe Lapy JanE (1749), cited in 
1 Ch. Rob. at p. 202; THE RINGENDE 
JAcoB (1750), cited in 1 Ch. Rob. at p. 202; 
THE JUEFROUW LOUISA MARGARETHA (1781), 
cited in 1 Ch. Rob. at p. 203; THE CoMPTE 
DE WOHRONZOFF (1781), cited in 1 Ch. Rob. 
at p. 205; THE EXPEDITE VAN ROTERDAM 
(1782), cited in 1 Ch. Rob. at p. 206; THE 
BeL_ua GUIDITA (1785), cited in 1 Ch. Rob. 


413. 
416. 


418. Rodriguez iv. 





Part V.—Acquisition 


520. Add. Citation :—26 Cox, C. C. 211, D. C. 
Add. Annotation :—-Consd. Markwald v. A.-G., 
{1920} 1 Ch. 348. 

520a. .]—A natural-born German sub- 
ject left Germany in 1878 & went to Australia, 

where, in 1908, he took the oath of allegiance 

to His Majesty & was granted under the 

powers of the Naturalisation Act, 1903, a 

certificate of naturalisation by -which he 

became entitled to all political & other rights, 
powers, & privileges to which a natural-born 

British subject is entitled in the Common- 

wealth. He subsequently became a resident 

in London & was charged & convicted for 
that, being an alien, he had failed to furnish 
to a registration officer the particulars re- 
quired by Aliens Restriction (Consolidated) 

Order, 1916, & his conviction was afterwards 

upheld by a Div. Ct. In an action brought 

by pltf. against the A.-G. for a declaration 








—_—_——~—- 


ENGLISH AND Empire Dicest SupepLEMENT. 


at p. 207; Tur EENnIGHEID (1705), cited in 

1 Oh. Rob. at p. 210; THe ForTUNA (1795), 

cited in 1 Ch. Rob. at p. 212; Tae FREEDEN 

(1795), cited in 1 Ch. Rob. at p. 213; THE 

Witiiam (1795), cited in 1 Ch. Rob. at p. 214. 
——.]— See, also, Nos. 369-371, ante. 


424. Add. Annotation :—-Refd. Johnstone _ v. 
Pedlar, [1921] 2 A. C. 262. 

425. Add. Annolation :—Refd. 
Pedlar, (1921] 2 A. C. 262. 

429. Add. Annolation :—As to (1) & (2) Refd. 
Casdagli v. Casdagli, [1919] A. C. 146. 

440a. ——.]—La Fora (1805), 6 Ch. Rob. 1 
1 Eng. Pr. Cas. 515; 165 KE. R. 828. 


Johnstone _v. 


445. Add. Annotation :—As fo (1) Refd. The 
Rannveig, [1922] 1 A. C. 97. 
460. Add. Annotution :—-Refd. Casdagli v. Cas- 


Gagli, [1919] A. C. 145. 

498a,. —-— ——.]—Where a licence is granted for 
a voyage to a hostile country, to continue in 
force till a given day, if the voyage is bond 
fide begun before that day, it continues to 
be protected by the licence, though delayed 
beyond the day by stress of weather or other 
accident over which the assured have no 
control. — GRONING v. CROCKETT (1811), 3 
Camp. 83; 170 E. R. 1313, N. P. 


of British Nationality. 


‘ subject of His Majesty the King, & entitled 
to the protection of His Majesty the King in 
all parts of His Majesty’s Kingdom & 
Dominions :—Held: neither the taking of 
the oath of allegiance alone, nor the taking 
of the oath coupled with the grant of the 
certificate in Australia, made pltf. a British 
subject in the United Kingdom. & he was, 
therefore, an alien when in the United King- 
dom, & the declaration must be refused. 
Pitf. was at least to this extent to be regarded 
as an alien, that he was a person so described 
in British Nationality & Status of Aliens 
Act, 1914 (c. 17), & for the purposes of that 
Act. He was a person entitled under that 
Act to apply as an alien for & to have granted 
to him in the United Kingdom a certificate 
of naturalisation.—MarkwaLpD v. A.-G., 

{1920} 1 Ch. 8348; 89 L. J. Ch. 225; 122 
L. T. 603; 36 T. L. R. 197; 64 Sol. Jo. 239, 





that he was no alien in England, but a liege O. A. 
PART IV. SECT. 5, SUB-SECT. 1. apply By an Set wie otpe a rr Naturatation gt ae nl ee ee 
cessit icence— er subsequent marriage to a na c us oO, ur 

Pic p pokes id le apri By ted ised British subject has herself become | yversons.}—An alien naturaliscd in 
entrusted to grant licence. aen Oe the | ® British subject but has not, while | Canada under the above Act acquires 
‘act that a contract had been appro roved | ® widow, obtained a certificate of | the status of : British gubiect. 3, 7e 

by the Crown with the oe cis of the —JERGER wv. Prarcr (1920), 27 | 43D. L. R. 549 O. SAN. 
prerogative to grant licences to trade | © L. R. 526.—AUS. vi. Naturalisation Acts—Fitness of 
with the enemy was an answer to st. Commonwealth _ Naturalisation | applicant—Previous conviction.}-——''he 
»rosecutions aor eee with the | cts, 1903-1917, 8. 10—Effect—Atep- | fact that appet. _ ued goveral years 
snemy.—-DON SCHROEDER | child of man naturalised under Natur- | before unde a sentence of 
:1918), 22 O. ‘L. "R. 362.—AUS. alteation Act, 1870 | (c. 14). 1 The above imprisonment a default of paying a 
sect. does not a to ac whose o for supplying xica uor 
PART V. SECT. 3. mother has Al &@ man who was | to an Indian is not s bar to his claim 








for naturalisation under the fer 


518 il. Child of mother ne erareleed under Naturalisation Act, 
naturalised by subsequent marriage. }— (c. 14). —JERGER v. PEAROE cts.—Re BRESNIK ao) cen 
Sect. 10 (5) of the above Act does not (1920), 27 C. L. R. 526.—AUS. 233; 34 Can. Orim. Cas et 
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582. Add. Annotation :—<As to (2) Consd. Re Ross, 
Ross v. Waterfield (1929), 46 ‘T. L. R. 61. 


533. ree Annotations :—Consd. 
A.-G., [1922] 1 Oh. 232. Refd. Re Chamber- 

lain’s Settlement, [1921] 2 Ch. 523; 
bender v. A.-G., ‘Kramer v. A.-G., [1922] 2 


Ob. 850. 


586. Add. Citation :—26 Cox, C. C. 177, D.C. 


Vol. T.—Aliens. Cases 582—541. 


Part VI—Loss of British Nationality. 


587. Add. Citations :-—16 L. G. R. 764; 26 Cox, 
C. 0. 244, D. O. 


538. Add. Annotations :—Consd. Fasbender v. 


Fasbender  v. 


Fas- 


-G., [1922] 1 Ch. 233. 
lain’s Settlement, [1921] 2 Ch. 533; 
bender v. A.-G., Kramer v. A.-G., [1922] 2 
Ch. 850; Kramer v. A.-G., 


Refd. Re Chamber- 
Fas- 


[1923] A. C. 528. 


538a. —— British woman marrying alien—JIn time 


of war.|—FASBENDER v. 
o. 49d, ante. 


A.-G., 


A.-G., KRAMER v. 


Part ViII—Immigration and Expulsion of Aliens. 


540. Add. Annotation :—Refd. Johnstone v Pedlar, 


(921) 2 A. C. 262. 


PART Vi 


sb. Revocation—W'hether reasons need 
be stated.}—A revocation of a cer- 
tificato of naturalisation need not state 
the reasons of the Governor-General.— 
MEYER v. POYNTON (1920), 27 C. L. R. 
436.—AUS. 

8c, Effect of Treaty of Peace 
with Germany.}—Art. 278 of the above 
Treaty does not affect: the right of the 
Governor-Gencral to revoke the cer- 
tificate of naturalisation of a natural- 
born German  subject.—MULYER  v. 
re (1920), 27 Cc. L. R. 436.— 


ue 








sd. Declaration of intention to be- 
come citizen of foreign State.}—By 
going to the United States & thero 
making a declaration of intention to 
become a citizen of that count a 
verson of German birth naturalised 
n Canada does not ceuse to be a 
British citizep.—NKWMAN or NEUV- 
MAN) v. BRADAHAW, [1917] IW. W. R. 
1223; 28 B.C. R. 492.—CAN. 


534i. British Nationality & Status 

Aliens Act, 1914 (c. 17)}—Declara- 
tion of alienage—Effect on asin 4 
under Military Service <Acts.J}—A 
natural-born British subject who is 
also an American subject, & has beeu 
duly called up under Military Service 
Act, 1916, ss. 8, 11, is not relieved 
froni his obligation’ to serve by a 
declaration 73 alienage under British 
Nationality & Status of Aliens Act, 
1914 a 17).—Re [19193 
N. Z. L. R. 190.—N.Z. 


PART VIII. : 


540 ix Son of domiciled China- 
man. ‘Tbe doinicil gained by a China- 
man in Canada was held not avail- 
able for the benefit of his son, twelve 
years of age, who had lived his lfe- 
time in China, so as to give the son 
Canadian domicil.—Re ONG SUEY 
MONG, [1921] 3 W. W. R. 122.—CAN. 


540 x. Son of naturalised Rus- 
gian.}-—-A Hussian, an insane person, 
was held for deportation under Im: 
migration Act (Consolidation), s. 3. 
His release was applied for on the 
ground that his father had been 
resident in Canada for a number of 
years. & had been naturalised there, 
& that the domicil of the father 
applied to the son :—Held: the eon 
had no domicil in Canada & 
expressly prohibited from landing 


HORNE, 











under the ay tion Act.—Re 
Lipstrin, [1923) 2 D. L. R. 1055; &6 
N.S. R. (G. & BR.) 292.—CAN. 

© (p. 193) ‘oe .}—A deporta- 


tion order made by an iuitnieration 
officer, when there is no Board of 
Inquiry in the vicinity of the port of 
entry, must show on the face of it 
that there was no saps oe Board there.— 
R. v. BANNSTEAD Be PELANBON: 
Ex p. MOLLER aOR 5D. L. R. 
287.—CAN. 





541. Add. Annotation :—Refd. Johnstone v. Pedlar, 


[1921) 2 A. C. 262. 








sf. Immigration ‘Act, 1901- 1920— 
Prohibited immigrant—Onus of proof— 
Evidence of prosecition incomplete. }— 
Where, on a prosecution under sect. 5 
(2) of the above Act, the prosecution 
proves some only of the relevant facts 
& does not complete thoin so as to 
enable the tribunal to come to a con- 
clusion one way or the other, the aver- 
ment that doft. is an im t & has 
entered the Commonwealth within 
three years before failing to pas the 
dictation test is, under sect. 5 (3), to 
be deemed to be. proved in the absence 
of proof to the contrary by the per- 
sonal evidence of deft.—GARBRIEL v. 
AW MOOK (1924), 34 C. L. R. 591; 31 
Argus L. R $4 .—AUS. 


sj. Person born in Aua- 
tralia returning from abroad.}—Where 
@ person born in Australia has left the 
Commonwealth, the question whether, 
when he attempts to re-enter the 
Commonwealth, he is an immigrant 
within the above Act depends on 
whether he is as a fact coming back 
to Australia as to his home.— DONOHOE 
cone Sau (1925), 36 C. L. RK. 404.— 








sk. -——--- Application to immigration 
after date of enuctment.)-- Applt., an 
alleged probibited immigrant, entered 
the Conunonwealth not later than the 
bay 1906 & the dictation test, which 
e failed to pass, was applied to him in 
the year 1930. No substantive evi- 
dence was adduced that appit. had 
evuded an officer, the only evidence of 
this fact being the averment thereof 
contained in the information :—/{feld : 
s. 5 (1) (a) of Immigration Act, 1901- 
1925, only operates & applics to imrmi- 
grants who enter Australia after the 
date of its Simo er he —AH YOU v. 
GLEESON (1929), 43 GC. L. RR. 5893 4 
A. di. ee 160; (1930), ‘Argus lL. R. 273. 


wie 194) i. —— ** Tanting 

is.}—'* Landing ”’ is the eieioai 
act of landing & not the return of a 
certificated Chinese resident of Canada 
from a short visit to an adjacent city 
in the oie Ry a ae vw. FONG 
Soon, [1919] 1 W. W. RR. 486; 45 
Can 78; 31 ee Criin. Cas. 78.— 


sl. ———. Whether repugnant to 
Immigration Act, 1910 (c. 27).}+—The 
owers & mode of procedure of the 

ard of Inquiry as to deportation 
under the latter Act are repugnant to 
the former Act, & do not apply.— 
Re IMMIGRATION AcT, R. v. JEN JANG 
How, [1919] 3 W. W. BR. 271; 47 
D. L. R. 538.—CAN. 


-}—Sect. 18 of the 
former Act is not repugnant to s. 3 
t the latter Act.—Fe JUNG YIN, (1921) 


W. W. R. 194.—CAN. 

sn. Chinese Immigration Act, 1923 
(c. 38)— Deportation order — Appeal 
from—Person not Canadian citizen or 


37 











sm. 





having no Canadian domici. IH eld : 

the ct. had no jurisdiction to interfere. 
—fRe Yen Foo, (1925) 2 D. lL. R. 1131; 
44 Can. Crim. Cas. 17; 56 0. L. R. 
gee —CAN. 


S.P. Re YOUNG SUE HING (1926), 
37. B. C. R. 227; [1926] 2 W. W. R. 


ae ~—CAN. 
— —.}—Certiorari in 
general Jies with respect to an order for 
eportation made under sect. 26 of the 
above Act; & sect. 38 is no bar to its 
application to such orders when made 
without or in excess of jurisdiction or 
in violation of the essentials of justice. 
—Re Low Hona HInG, [1926] 3 
D. L. R. 692; [1926] 2 W. W. R. 597; 
46 Can. san. Grint. Cas. 65; 37 B. C. R. 


295.—C 
Pea Alicn allowed to lund pending 
mission to oblain deposit as 
His l—Held: not equivalent to 
an rile to the alien being landed.— 
ne v. LE CHOW YING, (1927] 1 
W. R. 527; 47 Can. Crim. Cas. 
303; 38 B. C. R. 241.—CAN., 
st. Certificate oblained by-fraud-- 
Conclusive.}—When the Controller of 
Chinese Imuinigration has concluded 
after inquiry that a Chinaman is 
entitled to onter Cunada & has per- 
mitted him to land & given him the 
certificate provided for fin sect. 17 of 
above Act, the Controller has ex- 
hausted his’ jurisdiction & even though 
it is afterwurds discovered that a 
fraud has been committed on him, 
the Chinaman’s right to be in Canada 
can be contested only before a judge 
as provided in sect. 17 of above Act.—- 
RK. v. CHIN SACK, ta LD.L. R. 779; 
[1928) 1 W. h. 618 ; "49 Can. 
Crim. Cas. 43; 43 B.C. R. 223. —CAN. 
sv. —-—— Habeas corpus—Hight of 
person claiming Ca jan = birth.) — 
Chinese Immigration Act, 1923, c. 38, 
8s. 38, enacts inferentially that any- 
one ciaiming Canadian birth bas Ey 
right to apply for relief by Naked Meth 
habeas corpus from the Comptroller’ 
geoten: -—He CHINESE IMMIGRATION 
Act & LEE CHow YING (1928), 49 
Can, Crim. Cas. 168; 39 B.C, R. 322,.— 
CAN. 
sw. Chinese Immigration Act, 1927 
(c. 95)—D eget as to validity of 
certificate—N Ai es —-Ex p. CHIN 











Siaok (B. ©.) (1928), 50 Can. Crim. 
Cas. 137.—-CAN. 
sx. —-- Previous deportation—Bar 


to cudmignion, -- Ate Lim Coots Foo, 


{193111 W. W. RB. 2835 revsg.. (1930) 1 
Ww. W. R. 894; 53 Can. CC. 357; 42 
Bb. GC. kh. 496: sub nom. Tk. v. Lim 


YOK Foo (1930), 64 Can. C. C. 383 ; 
43 B. C. R. 54.—CAN. 

sy. —-—- Habeas corpus—-Order_for 
eramination—A ppeal from. )---h. ». Lek 


Moon Koo, [1931] 1 W. W. R. 571.— 
CAN. 
qa (p. 195) i. ——— Detention for return 


to cuuntry not specified in order— After 


Cages 543a-—-543b. 
543a. 











——.]—In making a recom: 


mendation for expulsion part of a sentence 0. 0. A. 


regard must be had to the period of the 
in this country.—R. v. 


alien’s residence 


admittance refused by country specified 
in ordcr.)—An order had been made 
under the above Act for deportation 
of a native of India to the United 
States. On the refusal of aa United 
States immigration officials to allow 
him to enter he was held for doporta- 
tion to India :—Held : he was aneean 
detained & was entitled to his eeohs 
—Re SANTA SINGH, [1924] 3 iL 

1088; 3 ie W. R. 164; 34 B 
190.—CA 


oh ii. Attempting to land 
forbthien person.J—R. v. PALANGIO 
He sy 22 bs. W. R. 540; 





30. W.N. 
1440: '4 D. L. R. 611.—CAN. 


sz. —-— Whether repugnant to 
Chincsc Immigration Act, R. S. C., 
1906 (c. 95).J—Re IMMIGRATION ACT, 
Rk. vo. Jen Jana How, [1919] 3 W. W. R. 
271.—CAN. 

sa. Proceedings wunder—- Not 
criminal procecdings.J—R. v. ALAMA- 
ZOFF, {1919] 3 W. W. R. 281: 47 
D. L. R. 533.—CAN. 

sh. — —.)—Re Immi- 
GRATION Act & WONG SHEE (1422), 
66 D. L. R. 4853: 37 Can. Crim. Cas. 
3715 [1922] 2 W. W. R. 156.—CAN. 

BC. —— ——~-.]—Re PONG 
FooK VNG: Re IMMIGRATION 











ACT, 

(1923) 4 D L. R. 1034: 3 W. W. R 
819.—-CAN. 

t(p.195)i. ——-—-—- —— Person nol 


Canadian citizen or having Canadian 
domicil.|}—The ct. cannot interfere 
with what is done is by the Immigra- 
tion officers looking to tho deportation 
of aliens who have not acquired 
Canadian domicil.—Re GOTTESMAN 
(1918), 29 Can. Crim. Cas. 439; 41 
O. L. R. 547; 13 O. W.N. 344.—CAN. 


t (p. 195) ii. —— ——- ——- ——_..]— 
Motion for release from custody of one 
held for deportation under an order of 
a Board of Inquiry, was dismissed for 
want of jurisdiction in the ct. under 
8. 23 of the above Act. Appct. had 
not shown that he was a Canadian 
citizen or had Canadian domicil.— 
R. v. SCHOPPELREL, [1919] 3 W. W. R. 
322,.—CAN. 

t(p. 195) iis. 
The ct. has no power to interfere with 
an order of deportation made by the 
Board of Inquiry unless the person 
ordered to be deported be a Canadian 
citizen or have Canadian domici].— 
Re IMMIGBATION AcT & Wonwa SHEE 
(1922),66 D. L. R. 4853; 37 Can. Crim. 
Cas. 371; [1922] 2 W. W. R. 156; 
revsg. 59 D. L. R. 626; 36 Can. Crim. 
Cas. 405; 30 B. C. R. 70.—CAN. 

t (p.195) iv. —— -)—Habeas 
corpus will lie in respect of a deporta- 
tion order made by anu immigration 
officer whose jurisdiction so to act in the 
stead of a Board of Inquiry is not shown 
on the face of the order, although an 

















appeal by appet. to the Minister of 
the Interior under s. 19 of the above 
Act has. been parade rere —R. ov. 
BANNSTEAD, Jer HIanson, Ex pn 

MOLLER (1920), BED. L. Re 287,--CAN. 


t(p. 195) v. —— -——.}—If it 
be proved that the Board of Inquiry 
has not acted judicially, but merely 
on instructions from Ottawa 
ordering the deportation of a plitaas 
man, the ct. would be bound to grant 
an application for a writ of habeas 

corpus.—Re JUNG YIN, [1921] 3 
W. W. R. 194.—CAN. 

t(D. 195) vi. ——~.}—Anap- 
peal lies tn habeus corpus proceedings 
where a person is detained under the 
above Act.—Re ImamGRaTION Act & 
Wona SHEE (1922), 66 D. L. R. 485: 
37 Can. Crim. Cas. 371; [1922] 2 
W. W. KR. 156.—CAN. 











543b. penetra 





emcees 





t(p. -195) vii. .}+—An ap- 
peal lies to the Ct. of Appeal from an 
order inade in habeas aura ua proceediaes 
releasing a person detained under the 
above Act.—Re Ponea Fook WING, Re 
IMMIGRATION AcT, [1923] 4 D. L. R. 
1034; 3 W. W. R. 819.—CAN. 


v (p. 195) i. Chinese 
immigrant. }—Under s. 23 of the above 
Act the ct. is prevented from interfering 
with the decision of a Board of Inquiry 
concerning the ion of a China- 
man to Canada.—He Wone@ Sit KIT, 
eos 3 W. W. R. 116.—CAN. 


. 195) i. — — ——— ——.. ]— 
The ecision of a Board of Inquiry as 
to the admission of a Chinaman is not 
subject to review by the _ ct.—He 
Wone Suzy Mona, [1921] 3 W. W. 
122.—CAN. 
sd. Immigration Amendment Ael, 
1919 (ce. 25)—Not  retrospective.)}— 
Re IMMIGRATION ACT & SANTA SINGH, 


83. Appointment of immigra- 
tion officer—Sufficiency.}—The  signa- 
ture of the Act Deputy Minister 
of Immigration Colonisation i: 
sufficient. — Re Pappas, [1921) 1 
W. W. R. 949.—CAN. 

sf. Deportation order-— Form 
oie ordcr.}—Where an order only stated 

P. C. 23 ”’ as the reason for deporta- 
tion:—Held: such an order was 
defective.—R. v. LANTALUM, Hz p. 
OFFMAN (1921), 62 D. L. R. 223; 35 
ry plea Cas. 295; 48 N. B. R. 448. 























Bg. Amendment of 
order.J—An order of deportation, 
insufficient in form as not showing 
jurisdiction, may be amended by the 


immigration officer.— He Parpas, [1921] 
1 W. W. R. 949.—CAN. 
sh. Immigration Law (kh. S. C., 


1927, c. 93)—Right to annul expulsion 
order. )}—The tribunals have not power 
or jurisdiction to annul an expulsion 
order made against an immigrant on 
the strength of the immigration law 
even if they think the officials charged 
with administering the said law have 
not applied their orders iat — 
YERSHEMSKY v. MOQUIN (19238), Q. R. 
45 K. B. 166.—CAN. 


8a. Right of illiterate relatives to 
admission—Effect of CUE -/— 
M., an immigrant from Japan in 1914, 
subsequently obtained a certificate of 
naturalisation as a Canadian citizen. 
In 1928 his wife & two children on 
arriving at Victoria from Japun were 
rofused entry on the ground that they 
had not in their possession a valid 
Passport issued in & by the Govern- 
ment of the country ues of which they were 
citizens as required by order in council 
pursuant to sect. 3 (i) of the Immigra- 
tion Act. On habeas corpus proceed- 
ings appcts. claimed that notwith- 
standing their not having a passport 
they were entitled to ear ee nto 
Canada by virtue of sect. 3 (t) of the 
Immigration Act :—Held: sect. 3 (€) 
is restricted to the question of illiterary 
of relatives of an admitted immigrant, 
& when otherwise disqualified such 
persons are rohibited from entering 
Canada. — Toku NIsHi (1928), 
41 B. C. R. 199.—CAN. 


sb. Warrant of deportation need 
not be addressed to officer where alien 
deluined.|-~Re MAn FUNG (1930), 54 
Can. C. C. 374.—CAN. 
sr. —-—--— Validity of deportation order 
—Whai must be stated.|—An order for 
deportation made by a Board of 
Inquiry under sect. 33 (7) of Immigra- 
tion Act, 1927, which states that it was 
made because the deportce bad entered 
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SOAFFNER (1920), 14 Or. App. Rep. 131, 


GILBERT 


eee ee | ae 


(1921), 16 Or. App. Rep. 84, 0. 0. A. 


Canada surreptitiously is not invalid 
because it does not also stato that the 
Board found that he was not a Cana- 
dian citizen and did not have Canadian 
domicile.—R. v. TAKBHAR, [1931] 3 
ve W. R. 37.—CAN. 





.J~—In a deporta- 
ion order the reasons for the deporta- 
tion must be clearly stated. It is not 
sufficient to state as a reason that the 
deportee’s ontry was effected contrary 
to sect. 35 (7) of the Immigration Act. 
If not sufficiently stated the deportec 
is entitled to be discharged on habeas 
corpus.— Re MUNETAKA SAMEJIMA, 
1931] 3 W. W. R. 56.---CAN. 

sc. Opiun &.Narcotic Drugs Acts 
—Proceedings under~——Not criminal pro- 
peeainae:1 > Loo LEN ANG: 1), [1924] 
1 D. k. 909; 1 W. W. 7333 41 
Can. Grins. Cas. 386; 33° B. Cc. R 
448.—CAN. 

sk. Conviction wunder— No 
order against deportation—Power to 
make subsequent order.|--——There is no 
power to make an order cxcept at the 
time of conviction.—Re Jor Fone 














Noell 53 O. L. R. 493; 24 O. W.N. 
ee e 
eee] A 
ence apelnet deportation made sub- 
sequent ae ihe ear —R. v. LEE PARK, 
[1924] 4 . R. 883; 3 W. W. R. 
490. AN 
sn. Necessity for 


order.)—-Slnce under Opium & Narcotic 
Drug Act, 1923, s. 25, deportation 
follows automatically in the on of the 
ie acho of an alien under sect. 4 (d), 
it is not necessary for a formal order 
08 by depervelion to be made in such a 

—R. Woo Fone Toy (B.C.), 
11926] 3 w. WwW. R. 703.—CAN. 

80. Validity of warrant.}— 
The omission of the figures ‘' 1923 ”’ 
from the citation of the Act docs not 
invalidate the warrant.—R. v. GAN, 
(1925) 3 W. W. R. 783.—CAN, 

sp. —— Subsequent detention 
for deportation — Validity. }— Accused 
was convicted under s. 5a (2) of the 
1911 Act & fined with imprisonment 
in default of payment. The fine was 
not pon & on the termination of 
the prisonment prisoner was held 
for deportation under s. 10b :—Held: 
the purpose of s. 10b wus to superadd 
the penalty of deportation as a con- 
sequence of a conviction for the com- 
mission of any of the statutory offences 
created by s. 5a.—R. . et Pa 
4D. R1007; 56N.S (G. & 
372.—C 


sQ. Application 
for release.J}—Where an alien has been 
convicted under s. 5a (2) of the 1911 
upon termination of the im- 
preonment imposed is detained for 
eportation under s. 10b, he is not 
entitled to release on habeas corpus on 
the ground of having Canadian domicil 
within Immig tion yee . 43.— 
R. v. CHANG Sona, [1924] 1 
1161; 1 W. oo R. 778; rt Can. 
Crim. Cas. 8; 33 B. C. R. 176.—CAN. 
sr. ——. }—A 
warrant of deportation regular on its 
face haviug issued after prisoner had 
served his sentence on conviction under 
the 1911 Act, the on on an application 
in habeas co roceedinugs, Can only 
inquire into the truth of the statements 
made in the warrant, & cannot inter- 
fere by reason on the unlawful imposi- 
tion of hard labour by the sentence & 
rene Th v. ees Tona (1924), 


os ——.}—Where 
w prisoner has been convicted of an 
infraction of the 1923 Act & is held for 
deportation, the mere fact that the 






































544. Add. Annotations :—Ae to 
Shaffner (1920), 14 Cr. App. 


Rogoff (1924), 18 Or. App. Rep. 1. 
—— Family domiciled in 
Roaorr (1924), 





Engiand.|—R. v. 
App. neo, 1,0. 0. A. 


Vol. I.—Aliens. Cases 544—551. 


2) Folld. R. v. 
aps 181; R.»v 


18 Cr.. 


847. Add. Annotation :—Folld. 
(1921), 16 Cr. App. Rep. 84. 





R. v. Gilbert 


Unnecessary aggravation 





of sentence involved.}—R. v. IrnvInG (1920), 
15 Or. App. Rep. 61, C. 0. A. 


551. Add. Annotations :—Consd. Eshugbayi Eleko 





warrant pid gael A for Pg aah 
tion, although sta 
alien, does not show or recite that a 
Board of Inquiry was held as provided 
by Im n Act, is not a ground 
Ha gran a writ of habeas corpus.-~ 
1 -: Guz Dew (No. 8), (1924]3D. L. BR. 
$; Can. Crim 


2W. W. R. 

ae 213; 88 B.0.R. 648.—CAN. 
habeas corpus roceedings ae 
were pro- 
ceedings ‘ aruine 6 ut of a criminal 
» & within the eoeruon to to the 
j otfon of the nee of 
Canada un Pia Sede aay cE 
ree 8. "36 pon Fopeen LEE v. o; Fe (1927) 
D. L. R. 721; 46 Can. Crim. Cas. 829; 

pee; a C. R.653—CAN. 


Appeal. }-— 
Accused was convicted under s. 5a (2) 
of the 1911 OAGt; te condemned t6 bay & 
fine, & in default of payment to 
imprisonment. Upon termination of 
the imprisonment he was kept in 
custody Hay Mod ag boakape under sg. 10b. 








A writ of was granted & 
accused he peseny to discharged from 
orden ey On ap - sr order was 
sus 


— Re SHIN Bo aaa 
ne ae Re ONG, AF 19931 4D. L. R. 


Crim. Cas. 401; 82 

ot 14 ore [1923] 1 W. W. R. 
1868, —OAN. 

Where an an alien on the termination 


of his pooaen mace imposed on con- 
viction under the 1911 Act, is aeteine 
pending deportation & he afer es ed 


an *P from such phn lies tot the 
Appel -—Re Loo LEN W, 738 1), 

iy L. R. 909; 1 W. W 
Can. Crim. Cas. 386; 33B.0.R rey 


iaion fe Tie om Sortaaon af 


rz; O Gent 
gg Reg 923 ois trons the citation 
ot re Act Pie not invalidate the war- 


rant.—R. v. mb het Lew (1926), 46 
Can. Crim. * 87 B. R. 318; 


Cas. 
[1926] 2 W. W. E *V34—~6 —OAN, 
az. Chinese Ezclusion Act 1904 





above Ac oan been convicted 
at least twice for offénces against 
the gambling laws, but none of them 
having served two terms of imprison- 
mont :—Held: not to be exempted 
under 8s. 2 (e) of the Act from s. 384, 
& liable under the terms of the latter 
sect. to be deported.—AH YET v. 
UNION So aeeeT [1921] App. D. 


Act 22 of 1913 — Prohibited 
cations Sor residence. rae hed gitey ot 
applt., an Aslatic, into Natal was not 


vered until ane 1916, when he 
bited immi- 


arrested as prohi 

grant i ee 8 4 a “a) of the above 

: he obtained no title 
to ae a in the Taian until he had 
successfully presented himself as an 
iammigrant: no e inalce how well quali- 
flied he ht be to obtain a title to 
reside in © Union.—Dersal v. Iumi- 

GRANTS 

N. L. R. 277.—8. - 


APPEAL BoaRD (1916), 37: 


India with the o “in Sil wont to 
wife there from among his own rela: 


SB. 


tions. Prior to lea for India he 

applied to the authorities for a cer 

tltoate of domicil, but that certifi 
illegally refused. 

dia was extended to a period of 

four years, & he returned to Natal in 

Apr. 1915 :—Held: edi or ’a visit to 


India was for a s or tempo ued 
purpose the home # in Natal con Pint 

ent abode, & 
he was domiciled in Natal within s. 80 
of the ,above Act. 


—Kalses v. Immi- 
APPEAL BOARD (1916), 87 








GRANTS’ 
N. L. R. 42.—8S. AF. 

a0. Domicil cer- 
cate acquired plore departure to 


India.]— Indian, first 
came to Natal in tdose where he con- 
tinued to reaide. 9 he obtained 
a certificate of domicil. In 1902 
immigrant went back to India. 
ber slatarg he returned to Natal but was 
refused admission as pot a prohibfted 
immigrant under the ove Act :— 
yea? the certificate eonterroa upon 

him rights, which were not restricted 
py ep above oo oe there wee. no 
ntention on the re) 
abandon his domicil gos Phyo ae 
‘rn SAR CHETTY (1917), 38 N. L. R. 








-——— Domicil cer- 
t ite acquired by “perp poh ie -_j— 
the possessor & @ ce 
domicil under the above Act, Savane 
his wife & son, N., to Natal from India 
in 1911. In 1914 they returned to 
& lived there till after K's "s 
death in Natal in 1917. On a ques- 
tion as to whether N. could se right 
enter Natal in 1920 :—Held: N. had 
no such right under s. 5 (9) of the 
above Act, as he had no father ont 
ciled in Natal. —NATHOO v. 
GRANTS’ oe ae (1921), 43 
wife of 


N. ioe R. 30.—8 

Second 
Mohamenedan. }~-Where a Mohamme- 
dan’s daughter & her mother have re- 
turnedto India & both are residing there, 
another wife of such Mo edan is 
ide a proms pede ball —_— 


& MAuHOME ° APPE 
BoOarRD (1918), 2 39 Re L. R. R382. —8§. AF. 

of. Sons of domiciled 

arents—Resident in another province.) 
na & Y., Asiatics, & the minor sons 
of parents resident in the Transvaal, 
but formerly resident in Natal, & 











hol certificates of domicil under 
the ove roe were declared 
hib ited in Natal, nei 


M. or Y. having never been resident in 
Natal save for temporary purposes 
during which rio their parents 
een in the Transvaal.-—-MAHOMED 
PRINCIPAL IMMIGRATION OFFICER 
toa, 42 N. L. R. 387.—8S. AF. 
—— Parent resident 
in ndia. —~Applt. was born in India, 
in 1913, 0 @ woman who was recognised 
as the wife of an Indian, S., but who 
had never been in the Union. 8. uae 
entered the ore in 1907 & had 
thereafter, acquired a domicile of 
choice in the Tranvaal, but in 1919 
had returned to India, & since not 
been in the Union. ‘Save that there 
was evidence that 8S. was undergoing 
medical treatment in India, there was 
no explanation of Ip long atus of there 
He had shares to the value ra, 000 
in a business in the Transvaal but had 
md ng kag red Phe ae any active 


part in usiness. pit., er ie 
aetred we the Mee a antes 
to enter the Union under Act id ht 


1918, . & On from a 
judgment a4 ‘Provinoial ne. in a case 


89 








stated by the Immigrants Appeal 
Board :—Held assuming the onue 
rested upon the immigration officer, 
the Board was entitled to find that 8S. 
had abandoned his Transvaal domicile 
&, therefore, applt. was a prohibited 
immigrant.—MAHOMED v. PRINCIPAL 
180. BEATION OFFICER, [1929] App. D. 


nue om obtained without Union.}—A 
person not born in the Union of South 
Africa who is convicted of an offence un- 
der s. 4 (1) (6) of the above Act is liable 
to be deported under s. 22, whether the 
conviction took place within or 
without the Unilon.—CoLiinawoop 
v. UNION GOVERNMENT, [1917] Anp. D. 
Boarding ship 


§50.—S. AF. 

aj. se hike 
examination of immigrants sab dpsbacee 
Where a person was convicted of i 
on boa a ay | before the general 
examination of umieren h been 
completed, & stated in defence that 
notice to the aster of the ship had 
been given :—Held: he was htly 
N. L. R. 147.—S. AF. 


sk. Decision of immigration 
authority— Jurisdiction of court to 
interfere.}—-The ct. may interfere 
where there is a manifest absence of 
jurisdiction or if an order is made 
or obtained fraudulently.— UNION 
GOVERNMENT v. FAKIR, [1923] App. D. 
re —§. AF. 
= pot 
Asiatic, had been acolo by the 
ration officer of Natal to be a 

prob ited immigrant. On applica- 

ion to the ct. for an order restraining 
his deportation :—Held: as the im- 
migration officer had not acted out- 
side his jurisdiction or malé fide, the 
ct. had no jurisdiction to make the 
order prayed.—NARAINSAMY ¥. PRIN- 
OCIPAL IMMIGRATION OFFICER, [1923] 
App. D. 678. —8§, AF. 


sm. Requirement of immigration 
7) Ee ffect.j}--~When an immigration 
officer requires a person to make & 
a deo aration under sect. 19 (1) (a 

Act 22, 1913, requiremen 
becomes & requirement of the Act, & 
failure to comply therewith is an 
offence under sect. 27 a v. 
LAUGHTON, [1930] N. UL. 47.— 


under — Con- 

















Im & Indian Relief 
Act, 37 of 1 27, a. 5—~Retrospective. |}— 
CIPaL IMMIGRATION OFFICER v. 
so. ‘Indian Immigration Act, 1891 
(Natal)—Liability os. employers for 
medical attendance indian immi- 
grants.}—Employers Care held liable 
under the above Act for medical 
attendance on In 
who, after being free, had not re- 
indentured, themselves & for their 
descendants. — INDIAN IMMIGRATION 
TRUST BOARD OF NATAL v. GOVIND- 
samy (1920), 37 T. L. R. 188.—8. AF. 


552i. Aliens Restriction Order, 1915 

Pandiyy of Crack Poser to epost 
rs) ower 

Sevens Hin }—Ael sx ar, 25 of the 
above Order was wi the authority 
conferred by War Precautions Act, 
1914-1916, 8. 6; it conferred a 
oretion upon the Minister to take an 
order for the deportation of ony 
ticular alien, & autho his 8 
quent arrest & deten & the placing 
him on board a ship chosen the 


5 


Cases §51—55&c. 


vw. Nigeria Govt., [19381] A. C. 662. Refd. 
Brightman v. Tate (1919), 35 T. L. R. 209 ; 
R. v. Brixton Prison, Ez p. Bloom (1920), 90 
L. J. K. B. 574; R. v. Home Secretary, 
Ex p. Bressler (1924), 131 L. T. 386. 

551a. ——- .j|—Aliens Order, 1919, art. 
12, par. 1, which empowers the Secretary 
of State ‘if he deems it to be conducive to 
the public good’? to make a deportation 
order against an alien, is not ulfra vires. In 
acting under the article the Secretary of 
State is not a judicial, but is an executive 
officer, & is therefore not bound to hold an 
inquiry or give the person against whom he 
proposes to make a deportation order the 
opportunity of being heard.—R. v. LEMAN 
SrreeT PoLicE STATION INSPECTOR, Hx p. 
VENICOFF, R. v. SECRETARY OF STATE FOR 
Homer AFFAIRS, Ez p. VENICOFF, [1920] 3 
K. B. 72; 89 L. J. K. B. 1200; 23 L. T. 
578; 84 J. P. 222; 36 T. L. R. 677, D. C. 


Annotation -—Refid. R. v. Home Secretary, Ex p. Bressler 
(1924), 131 L. T. 386. 


553. Add. Annotations :—As io (1) Consd. R. v. 
Home Secretary, Ea p. Bressler (1924), 131 
L. T. 386. Refd. Brightman v.'Tate (1919), 
35 T. L. R. 209. 

553a. ——— Aliens Restriction eee Act, 
1919 (c. 92)—Power of expulsion in time of 
peace.]|— Appct. was charged before a metro- 
politan police magistrate with four offences 
under the above Acts. He pleaded guilty 
to the charges, & was sentenced to fourteen 
days’ imprisonment & recommended for 
deportation. After having served his sen- 
tence, he was detained in prison awaiting 
deportation. The Secretary of State had on 
the day after the expiration of the Benrence 


Part IX. 


557. Add. Cilation :—26 Cox, C. C. 16, D. C. 
558a. Aliens Order, 1920.]—(1) 
The word ‘‘keeper’’ in the above Order 
of 1920, art. 20 (2), includes the lessee of 
. a house who lets unfurnished rooms in the 
house in separate lettings to tenants at weekly 
rentals & employs another person to manage 
the house for him. 

(2) A flat let on a seven years’ lease would 
not constitute ‘‘ premises ’’ within the above 
Order of 1920, art. 6, but that art. docs not 
apply to rooms in a leasehold house let un- 
furnished on weekly tenancies, there being 
a manager of the house employed by the 
lessee whose duties include cleaning the 
common stairs, ways & places, the mainte- 
nance of electric light, & so on.—RODDA v. 
GODFREY (1926), 06 L. J. K. B. 704; 90 
J. P. 111; 42 T. L. %. 473; 24L. G. R. 
311; 28 Cox, O. C. 209, D. C. 

658. ——_- -——_- -——_- —— -]—The fact that 
Minister, & his detention there whilat 


the ship was in the territorial limits of 
the Commonwealth ; & such an order 




















—Par. 23 of the ne above Order does not 
require communication to the alien 
of a deportation order made under it 


ENGLISH AND Empire Diacrest SUPPLEMENT. 


made an order for the deportation of appct. 
Upon an application for a writ of habeas 
corpus :——-Held': the order of the Secretary 
of State was not ulfra vires, but was within 
the powers conferred upon him by the above 
Acts, & Aliens Order, 1920, art. 12.—R. v. 
BRIXTON PRISON (GOVERNOR), Vz p. BLOOM 
(1920), 90 L. J. K. B. 574; 124 L. 7.875; 865 
-f P. 87; 19 L. G. R. 62; 26 Cox, CO. O. 687, 


C. 

—~ ——.]—The Order in Council 
made as to the deportation of aliens on 
Mar. 25, 1920, under sect. 1 (1) of each of the 
above Acts, did not expire when the power to 
make such an order would, but for further 
legislation, have expired, namely on Dec. 23, 
1920, inasmuch as the Act of 1919 has been 
continued by the Expiring Laws Continuance 
Acts, 1920 (c. 73), & 1921 (c. 53).—R. w. 
BRIXTON PRISON (GOVERNOR), He p. SUGAR- 
MAN (1922), 127 L. T. 27; 86 J. P. 75; 38 
T. L. R. 825 ; 27 Cox, C. C. 208, D. C. 

Form of order by Secretary 
of State.|—-The making of an order for the 
deportation of an alien under Aliens’ Order, 
1920, art. 12 (6), lies within the discretion of 
the Home Secretary. It is desirable that an 
order made under the article should state 
on the face of it that the Home Secretary 
deems it to be conducive to the public good 
to make the order.-—R. v. HOME SECRETARY, 
Eze p. BRESSLER (1924), 181 L. T. 886; 88 
J. P. 89; 68 Sol. Jo. 646; 22 L. G. R. 460; 
27 Cox, C. C. 655, C. A. 

——— Recommendation for deportation 
—Right of appeal.|—R. v. GRAHAM CAMP- 
BELL, £2 p. AHMED HAMID Moussa, No. 658h, 
oe 





553b. 








ra ee 


5538c. 


553d. 





Registration, Internment, and other Restrictions. 


the keeper of any premises to which the above 
Order of 1920, art. 7, applies knows that a 
person staying at such premises is a British 
subject, does not excuse compliance with the 
obligation to require such person to sign a 
statement as to his nationality.— WILLIAMS 
v. JONES, [1928] 2 K. B. 227; 97 L. J. K. B. 
606; 139 L. T. 167; 92 J.P. 79 44T. L. R. 
611; 26L.G.R. 318; 28 Cox, O. ©. 505, D. O. 
558c. ——— Aliens Restriction (Amendment) Act, 
1919 (c. 92)—Restrictions as to change of 
name—Carrying on business under pre-war 
name.|—Resp., who was an alien, & whose 
real name was Karel Kollross, purchased in 
1921, & continued to carry on, a business 
under the name of the Widmore Laundry, 
which business had been carried on under the 
same name by his predecessors for many 
years before Aug. 4, 1914. Apart from the 
Jaundry business resp. continued to be known 
as Karel Kollross, & he was registered in 
an ‘application tor a rule nisi for 


habeas cor UB, the matter pe tae 
the Minister’s discretion under 


was not rendered invalid by the fact 
that the Minister made it for the 
Bo enich of ae out an agreement 

he Commonwealth Govt. 
was hoe aa obligation to the country 
of which the particular alien was a 
subject to assist as far as possible in 
enforcing the return to that country 
of persons liable to military service 


—FERRANDO 0. PEARCE (1918), . 


there 
25 C0. L. R. 241 oe 





sp. ecessity of com- 
munication of acasteen ipl Om of alien.] 


by the Minister of Defence.—MEYER 
oe (1920), 27 C. L. R. 436.— 





sr. —— Form of deportation 
order.)—Such order need not fg 2 
any particular form.—JERGE 


PmrAaRCE (1020), 28 C. L. R. 588. AUS. 
sw. ar Restriction Order, 1916 
— lower of oe igs ulsion in war time— 
Subject of allied State liable for pe ec 
service.}—The Minister having orderc 
the de ortation of an Italian subject 
military service, the ct. refused 


At) 


above Order.—Ez p. MAGG! ore), iB 
8. R. N.S. W. 150.—AUS. 


PART IX. 


8X. x pinhead aria oof of 
permanent place residence.}-—-Deft. 
was convicted for at st to register as 
anenemy alien. There was no evidence 
that deft. had no permanent place of 
residence Ny Canada :—H ag: the charge 
not encores —R. 


could HACKMAN 
(1920), 9), 44 0. Ls . R. 224; ‘is O. W. N. N. 


558d. 


558f. ee 


558h. ———_ ——— 


that name as the proprietor of the Widmore 
Laundry under gistration of Business 
Names Act, 1916 (c. 58). An information 
having been preferred against resp. for using 
the name Widmore Laundry, being a name 
other than that by which he was ordinarily 
known on Aug. 4, 1914, contrary to sect. 7 
of the Act of 1919, the justices dismissed the 
information :—Held: the justices were right, 
as resp. had committed no offence against 
sect. 7 (1), by taking over an old-established 
business with a pre-war name & continuing 
to carry it on under that name.—BRUNNING 
v. Kotziross, [1928] 1 K. B. S811; 92 
L. J. K. B. 823; 128 L. T. 600; 87 J. P. 
41; 389 T. L. R. 129; 67 Sol. Jo. 278; 21 
L. G. R. 108 ; 27 Cox, CO. C. 383, D. O. 
Addition of ‘‘ & Co.’"]—An 
alien uses a name “‘ other than that by which 
he was ordinarily known ”’ on Aug. 4, 1914, 
contrary to sect. 7 (1) of the Act of 1919, if he 
adds to the name by which he was ordinarily 
known on that date the words ‘‘ & Co.’’— 
EVANS ». PIAUNEAU, [1927] 2 K. B. 374; 96 
L. J. K. B. 734; 1387 L. T. 482; 913. P. 97; 
43 T. L. BR. 624; 25 L. G. R. 321; 28 Cox, 
C. O. 410, D. C. 








558e. —_- ——— Prosecution under—Whether 


Offences triable on indictment.)—(1) On a 
prosecution for an offence against a statutory 
Order, an objection that the Order has not 
been proved must be taken before the ct. at 
the trial. It is too late to take the point for 
the first time on appeal. 

(2) In cases under the Act of 1914, s. 1 (4), 
& the Act of 1919, s. 18, when any question 
arises whether the person charged is an alien 
or not the onus lies upon him to prove that 
he is not an alien. 

(3) Offences against the Act of 1914 & the 
Act of 1919 are punishable only in the manner 
prescribed by the statutes, namely on sum- 
mary conviction, unless the person charged 
with the offence claims the right under Sum- 
mary Jurisdiction Act, 1879 (c. 49), s. 17, 
to be tried with a jury. Where, therefore, 
an offence under those Acts was treated by 
the magistrate as an indictable one & the 
case sent for trial before quarter sessions 
without any claim for trial with a jury having 
been put forward by prisoner, the conviction 
at the sessions was quashed.—R. v. KAKELO, 
[1923] 2 K. B. 793; 92 L. J. K. B. 997; 129 
L. T. 477; 87 J. P. 184; 39 T. L. R. 671; 
68 Sol. Jo. 41; 27 Cox, 0. 0. 4543; 17 Cr. 
App. Rep. 150, ©. C. A. 

Proof of Order.]—R. v. 
KAKELO, No. 558e, ante. 








558g. ——- ——- ——— Proof of alienage.]|—R. v. 


KAKELO, No. 558e, ante. 

Appeal —Effect of ambiguous 
plea.|—Appct. was charged under Aliens 
Order, 1920, with, being an alien, having 
failed to notify his change of address. When 
before the magistrate he was asked ‘‘ Are you 
an Egyptian?’ to which he answered 
‘“ Yes.” He was then asked ‘‘ Did you tell 
the registration officer that you intended to 
change your residence, & tell him when & 
where you were going?” to which he 
answered ‘‘ No.’’ Thereupon the magistrate 
entered a plea of guilty & sentenced appct. 
to imprisonment for one month & recom- 
mended the making of a deportation order 


against him 





: 


558i. 


558]. 


559. 
560. 


561. 


56ia. 


Vol. If.—Aliens. Cases 558c—-568, 


guilty or admitted the truth of the charge 
within Summary Jurisdiction Act, 1879 
(c. 49), s. 19, or Criminal Justice Administra- 
tion Act, 1914 (c. 58), s. 37, &, therefore, 
he had a right of appeal to quarter sessions 
by virtue of those sections.—R. v. GRAHAM 
OAMPBELL, Ea p. AHMED HAMID Movasa, 
[1921] 2 K. B. 473; 90 L. J. K. B. 818; 126 
L. T. 310; 85 J. P. 189; 37 T. L. BR. 611; 
19 L. G. R. 461; 26 Cox, 0. C. 747, D. O. 
From recommendation 
for deportation.|/—R. v. GRAHAM CAMPBELL, 
Ex p. AHMED Hamip Moossa, No. 558h, ante. 
—— Aliens Order, 1920—Effect on acquisi- 
tion of English domicile.]—-BoLpRINI v. 
BOLDRINI (1931), 48 T. L. R. 943 75 Sol. Jo. 
868, C. A. 
Add. Annolation: — Refd. 
Phillips (1918), 35 T. L. R. 4 
Add. Annotations :—Consd. Ernest v. Metro- 
olitan Police Comr. (1919), 89 L. J. K. B. 42. 
efd. Brightman v. Tate (1919), 35 T. L. R. 
209; Re De Keyser’s Royal Hotel, De 
Keyser’s Royal Hotel v. R., [1919] 2 Ch. 197; 
Chester v. Bateson, [1920] 1 K. B. 829; 
Fowle v. Monsell (1920), 90 L. J. K. B. 105; 
Gurney v. Houghton (1920), 123 L. T. 706; 
Hudsons’ Bay Co. v. Maclay (1920), 36 
T. L. R. 4689; R. v. Leman Street Police 
Station Inspector, Hx p. Venicoff, [1920] 
3 K. B. 723 WR. v. Wormwood Scrubbs Prison, 
[1920] 2 K. B. 305; Shutler v. Rolfe (1920), 
36 T. L. R. 828; BR. v. Cannon Row Police 
Station Inspector, Vz p. Brady (1921), 91 
L.J.K.B.98. Refd. R. v. Minister of Health, 
Ex p. Yaffe, [1980] 2 K. B. 98. Mentd. 
Brown v. Dagenham U. C. (1929), 98 
L. J. K. B. 565. 
Add. Annotations :—Refd. R. v. Secretary of 
State for Home Affairs, Hx p. O’Brien, 
[1923] 2 K. B. 361. Mentd. Re Clifford & 
O’Sullivan, [1921] 2 A. C. 470; Secretary of 
State for Home Affairs v. O’Brien, [1923] 
A. C. 603. 
Restrictions as to change of name— 
Validity.|—Appit., a foreigner by birth, 
became a naturalised British subject in 1912, 
& changed his name by deed poll in 1915 
from Ernst to Ernest. In 1919 he was 
convicted under reg. 14h of the above 
regulations, for that, not being a natural- 
born British subject, he used a naie other 











Ronnfeldt  ». 
6. 





_ than that by which he was ordinarily known 


at the beginning of the war. He contended 
that reg. 14b was wlira vires, on the 
ground that it was not competent by Order 
in Council, issued under Defence of the 
Realm Act, 1914 (c. 8), to deprive him of 
avy rights, powers, or privileges which were 
not at the same time taken away from all 
British subjects; & that the regulations 

urported to override an Act of Parliament, 
although there was no power under the Act 
of 1914 to do so :—Held: reg. 14h was not 
ultra vires because it discriminated between 
naturalised & natural-born British subjects. 

Regulations made by the King in Council 
under Defence of the Realm Act, 1914 (c. 8), 
have all the force of a statute & may take 
away a statutory privilege or impose a 
statutory duty.—ERNEST v. METROPOLITAN 
Potice Comer. (1919), 89 L. J. K. B. 42; 
121 L. T. 222; 83 J. P. 182; 35 T. L. R. 
512; 17L. G. R. 448 ; 26 Cox, C. C. 458, D. C. 


:—Held: appct. had not pleaded | 563. Add. Citation :—26 Cox, O. C. 58, D. C. 
41 


Cases 145—174a. 


146. Add. Annotation :—As to (1) Refd. British & 


Foreign Marine Insce. v. Gaunt, [1921] 2 
A. C. 41. 


145a. Animal killed—Meaning of ‘‘ external & 


151. 


154. 


156a. ——.]—MANTON  v. 


156b. 


visible injury.’’]—A policy of insurance pro- 
vided that an insurance co. should indemnify 
the insured against death solely attributable 
to accidontal external & visible injury to any 
horse the property of the insured, duly 
certified by a veterinary surgeon, & further 
provided that the due observance & fulfilment 
of the conditions of the policy should be a 
condition precedent to any liability of the 
co. under the policy. The insured’s horse, 
drawing a loaded van, got out of the driver’s 
control, bolted, & fell into a ditch with the 
van on top of it, & died in consequence of the 
pressure of a shaft upon its windpipe. There 
was no mark visible on the skin of the horse, 
& no certificate of a veterinary surgeon was 
obtained :—Held: (1) it was not necessary 
that there should have been any mark 
visible on the skin of the horse, & the injury 
was external & visible; & (2) it was a con- 
dition precedent to the insured’s right to 
recover that the death of the horse should 
be duly certified by a veterinary surgeon, 
but, on the facts of the case, the co. had 
waived compliance with such condition.— 
BuRRIDGE & SON v. HAINES (F. H.) & Sons, 
Lrp. (1918), 87 L. J. K. B. 641; 118 L. T. 
681; 62 Sol. Jo. 521, D.C. 

After this case add ‘‘ See, also, CONSTITU- 
TIONAL Law, Vol. XI., p. 589; COPYHOLDs, 
Vol. XIII., pp. 21 ef seq.” 


Add. Citation :—17 C. B. N. 8. 251, n. 

Add. Annotations :—Refd. Read v. Edwards 
(1864), 17 OC. B. N. 8. 245; Gayler & Pope 
v. Davies (1924), 93 L. J. K. B. 702. 
BROCKLEBANE, No. 
258a, post. 

-}—(1) For injury caused by horses 





rere ee ee panne em rere 


159. 


162. 


ENGLISH AND Emprre Diaest SuPPLEMENT. 


or cattle to property on or adjo a high- 
way the owner is not liable in the absence of 
negligence or of wilful intention on his part. 

(2) The bolting of a horse which has been 
left unattended in a public street is primd 
facie evidence of negligence on the part of 
the owner.—GAYLER & POPE, LTD. v. 
Daviss (B.) & Son, Lrp., {[1924] 2 K. B. 75; 
98L. J. K.B. 702; 181L. 7.507; 40T.L. R. 
591; 68 Sol. Jo. 685. 


Add. Citation :—62 Sol. Jo. 161. 

Add. Annotation :—As to (1) Refd. Richards 
v. Davies, [1921] 1 Ch. 90. 

After this case add ‘‘ See, now, Dogs Act, 
1906 (c. 82), s. 1 (1) (8).” 


168a. Cat killing pigeons.}—The owner of a cat is 


166. 
167. 
168. 


174a. 


not bound to keep it from straying into a 
neighbour’s land. 

A cat belongs to the class of animals 
mansuete nature. For mischief done by it 
in following the common instincts of its kind, 
its owner is not liable. To make him liable 
he must have knowledge of some vicious 

ropensity beyond those common instincts. 
Therefore where a cat strayed from its 
owner’s land into the land of a neighbour & 
killed fowls & pigeons kept there :—Held: 
the owner of the cat was not liable.-— BUCKLE 
v. Hormess, [1926] 2 K. B. 125+ 95 L. J. 
K. B. 647; 1384 L. T. 748; 90 J. P. 109; 
42 T. L. R. 369; 70 Sol. Jo. 464, OC. A. 

Add. Avenolation aa Hines v. Tousley 
(1926), 95 L. J. K. B. 773. 
Add. Annotation :——Consd. Manton v. Brockle- 
bank, [1923] 2 K. B. 212. 
Add. Annotation :—Refd. Performing Right 
Soc. v. Mitchell & Booker, [1924] 1 K. B. 762. 


J} Anon. (1470), Y. B. 10 











Edw. 4, fo. 7, pl. 


Annotations : -—Reld. Right v. Barnard (1674), Freem. K. B. 


Ricketts v. East & West India Docks, etc., Ry 


(1852), 12 C. 3. Rosh 


at ON oe A 





that the death of the sheep was due 
to an excess of arsenic in the powder.— 
Se at v. VISSER, [1920] App. D. 111. 


oe III. SECT. 1, SUB-SECT. 1.—G., 
J—A claimant has a 
right of action to compel] council & 
valuer to comply with the Acts as far 
as may be necessary to give effect to a 
valid claim for compensation; but he 
has no right of action {in the nature of 
appeal against the determination of 
ti e couucil or the valuation of the 
valuer.—HOGLE v. ERNE&STTOWN TOWN- 
SHIP ie) 41 O. L. R. 394; 13 
O. W.N. 347; 41 D. L. R. 123.—CAN. 
6 ii. Mandamus.|—The 
direction to the municipal council to 
award mandatory: & under the Act of 
1914is mandatory ; & they may by man- 
to obey the statute. 
—NOB ESQUESING TOWNSHIP 
G98), 4 fe Oo. L. R, wos 13 O. W. N. 
ane 1D. L. R. 9 9.—CAN. 











damus b vera uired to 


a —If a town- 
ship. council fail to perform the duties 
imposed upon it by s. 18 of the Act 
of 1914, a mandamus may be granted 
to compel the council to make the 
inquiry directed by the sect. & award 
com pensation.— HUDSON HARDY 
vw. BIDDULPH TOWNSHIP (1920), 46 
oO. L. R. 216.—OAN. 


sf. -—— 





Wanton killing of wun- 
Ucensed dog. Fe twithetan dine the 
ace of ag Ae ‘alee 3. one is injury 
cameees or caus eath or injury 
unlicensed dog in a_ sheo 
protection district, if the injury 16 
flicted wantonly. — WILGRESS 0. 


RITCHIE, [1920] 2 W. W. R. 421; 52 
D.L. R. 543.—CAN, 

sg. Stock-brands ao) RS. B.C. 
1924 — Offence against.J— RHR. ex rel 
MaxXSON v. DOBBIN (B. sa eset. i 
W. W. R. 176; 6&2 Can. Crim. 


342,—CAN. 


PART III. SECT. 1, SUB-SECT. 2. 


sk. Stray Animals Act, 1920 (c. Deas 
Meaning of animal—Turkey. ]—Sin 
turkeys are not , included under the 
words ‘‘ animal” or ‘ animals’’ in 
above Act an owner of a turkey, who 
enters upon another’s land to get the 


turkey after it rayed thereon 
ommits a tr pO agate v.McKeEx, 
11927) 1 D. L. ae Sede 1 


PART III, SECT. 2, SUB-SECT. 1.—A. 


154 ix. ——.J—-The owner of an 
animal in which by law the rule of 
property can exist is bound to take 
care that it does not stray into the 
land of his neighbour, & he is Hable for 
= trespass it may commit, & for the 

ary consequences of that trespass, 
Whether or not the escape of the animal 
is duc to the owner’s negligence is 
immateria]l.—WRALLKHY  v. ANDER- 
egal {1919} 1 W. W. TR. 873 44 

. L. R. 319.—OAN. 

mer X. To remove cattle—Under 
Domestic Animuls Act, R. 8S. A., 1922 
(c. 67), s. 64.J]—If lands of A. adjoin 
lands of B. without a fence betwecn 
them, & the lands are within an extra- 
municipal area which has not been 


44 





closed under s. 8 of the above Act, & 
none of the lands have ever been 
within a municipal or pound district, 
& if A.’s cattle stray on to B. ’a lands & 
B. gives notice to remove them, A. 
sufficiently complies with s. 64 of the 
above Act by removing them a reason- 
ablo distance on to his own land, even 
though this does not effect a permanent 
removal.—R. (GAGAN) v. HILLMER, 
[1923] 3 W. W. 660.—CAN. 


176 iii. —— -] 
fence erected by one of two adioining 
owners becomes by ment, express 
or implied, the line fence & the other 
adjo owner fences three sides of 
his land & joins on to the Jine fence, he 
must pay a just proportion of the then 
value thereof & ereafter bear an 
eune share of the costs of maintenance 
aN A » but it also vests in him all the 
of an owner in respect of the 
tne fence. He is entitled to strengthen 
& repair it by adding strands of wire 
to prevent he cattle getting upon the 
land of his neighbour, & the Jatter has 
no ht to remove the strands. If he 
does a & the cattle get upon his land 
ot fe act, he cannot claim against ay 
eer owner for resulting damag 
—ARMATRONG UB. peoMrsON.. (i923): 3 
ae R. 74; 2 W. W. R. 609.—OAN. 


“epplt was be Seed a nome ino meal 
od ad 


oined resp.’s eo upon 
which he kept cattle, including eepu ull. 
The cattle were continually b 
through the di fence, & on one 
occasion the bull a the horse. 
The fence between roperties was 
not a sufficient fence with Fencing 








180. Add. Annotations :—As to (1) Consd. Manton 
v. Brocklebank, [1923] 2 K. B. 212. As to 
(2) Refd. Manton v. Brocklebank, [1923] 


2K. B. 212. 


. 181. After this case add ‘‘ See, alao, BOUNDARIES, 


Vol. VII., pp. 281, 282.” 


. 188. Add. Annotations : — Consd. 
Brocklebank, [1923] 2 K. B. 212; 
& Pope v. Davies, [1924] 2 K. B. 75. Refd. 
Theyer v. Purnell, [1918] 2 K. B. 333. 


187. Add. Annotation :—Refd. Manton v. Brockle- 


bank, [1923] 2 K. B. 212. 


188a. Cat trespassing.|—BuckLe v. Hotmes, No. 


1638a, ante. 


194. Add. Annotation :—Consd. Manton v. Brockle- 


bank, [1923] 2 K. B. 212. 


195. Add. Annotations :—Consd. Manton v. Brockle- 
bank, [1923] 2 K. B. 212; Hines v. Tousley 
(1926), 95 L. J. K. B. 7738. Refd. Mansel v. 

Webb (1918), 88 L. J. K. B. 823; Musgrove 











Act, 1908 :—Held: there was no 
evidence of Ben ucnce by resp. towards 
applt. & without proof of scienter 
damages were not recoverable.— 
EDWARDS v. RAWLINS, [1924] N. Z. 
L. R. 333.—N.Z. 

li, ——.J—-Where there exists a 
valid bye-law permitting animals to 
run at large in a municipality, an owner 
cannot be held to be ilty of negli- 
gence in allowing his animals so to run. 
—Kocn v. GRAND TRUNK PACIFIO 
BRANCH LINES Co., [1917] 1 W. W. R. 
1120; 10 Sask. L. R. 35.—CAN. 


lii. ——.]}—-Damage caused by a 
bull running at large contrary to 
Entire Animals Ordinance, s. 4, is 
recoverable though the property dam- 
aged is not surrounded by a lawful 
fence.—McLraNn v. BRETT, {1919} 3 
WwW. W. R. 621; 49 D. L. R. 162.— 
CAN. 

1 fii. -}+The owner of cattle 
rightfully running at large is not liable 
for damage to crops done by them on 
unfenced land.—McKay wv. Loucks, 
[1920] 2 W. W. R. 1007; 53 DL. R. 
394.—-CAN. 

1 iv. .J}~Animals are not running 
at large when [n charge of a herdsman. 
—R. vt. PETERSON, [1920] 1 W. W. R. 
506; 51D. L. R. 1043; 32 Can. Crim. 
Cas. 218.—CAN. 

lv. —--—~-.}—CLEARY v. Hits, [1921] 
3 W. W. IX. 130.—CAN. 

lvi. ——.]—TPltf. & deft. owned ad- 
joining farms, & tho Hine between the 
farms was unfenced. Deft. turned his 
cattle loose & they went on to pltf.’s 
land & ate up his grain which was, to 
deft.’8 knowledge, lying in_ stocks 
thereon :—AHeld: deft. was liable in 
damages.— DOBROLOWSKI v. DANYLUE, 
[1921] 2 W. W. R. 729.—CAN. 

lvii, ——.]—A bull, which has 
broken through from its owner’s 
enclosed land on to adjoining enclosed 
land of avother person & is without 
a herder, is running at large within 
Stray Animals Act.—R. v. Brapy, 
[1921] 3 W. W. R. 396.—CAN. 

} viii. -l—Under Animals Act, 
R. 8S. B. C., 1924 (c. 11), 8. 11. the 
owner of an animal unlawfully at large 
is liable for porsonal {njuries committed 
by it when running at large, as well 
as for injury to property.— JACOBSON 
v. SCHNEIDER, [1927] 1 D. L. R. 1006; 
ate | re W. RR. 257; 38 B. OC. R. 


lix. -—-——.]—Trespass Act, 1924, 
c. 260, s. 14, dealing with animals 
arog into janda unprotected by a 
la 1 fence, does not apply to animals, 
in this Instance swine, which by 
Animals Pgh 1924, ac. 11, 8s. 3, are 
absolutely prohibited from eed at 
large.—BisHop v. LIDEN, [1929] 1 











Vol. I.—Animals, Cases 180—197a. 


Manton v. as 
Gayler 


C. A. 


197a. ee 





a ns en a et 


D. L. R. 998; 1 W. W. TR. 402; 40 
B.C. R. 556.— CAN. 

ni. .}—Where a municipal 
bye-law is passed pursuant to Stray 
Animals Act, R. 8S. S. 1920 (c. 124), to 
prohibit the at at gd of horses to 
run at large, the duty imposed thereby 
{is one towards the proprietors of 
cultivated land as defined in s. 2 (14) 
of the Act, & not towards the public 
at. large.—OSADCHUK v. RUSSNIAK 
(1922), 63 D. L. R. 323: 15 Sask. L. Rh. 
286; [1922] 1 W. W. RR. 829.—CAN. 

n ii. ---A_ _municipalit 
Passed a byec-law providing that all 
unimals should be allowed to run at 
large in the municipality with certain 
exceptions & except between certain 
dates. Another byec-law prescribed 
what should constitute a lawful fence. 
Nothing was said as to what should be 
the effect of a lawful fence, & no bye- 
law was passed for the purposes of 
Municipal Act, Man., s. 602 (d):— 
TIeld: the effect of tho first-mentioned 
bye-law was to permit cattle, other 
than those excepted in it, to run at 
large betwoen certain dates, & in this 
it ousted tho common law Hability of 
the owner of the cattle for damages 
caused by them when so runuing at 
large, & such damages were not re- 
coverable even if the land where the 
damage was done was surrounded by 
a lawful) fence. 

2) The byec-law also provided that 
nothing therein contained should pre- 
vent the owner of any lands trespassed 
upon or of any pore a ae: es 
from waiving rights created by that 
bye-law & bringing his action in any 
competent ct. in consequeuce of any 
trespass :——Held: that provision gave 
no right of action taken away by the 
other bye-law provision._-JUKES v. 
MISKELLY, [1923] 2 D. L. R. 561; 33 
Man. L. R. 67; [1923] 1 W. W. RR. 
1057.—CAN. 


194 i. Remoteness of damaye.}— 
Damages for personal injuries suffered 
by the rider of w horse from a kick by 
a neighbour’s trespassing horse are 
not too remote where the trespassing 
horse’s owner knows that the neigh- 
bour frequently rides on horseback, & 
where it is customary in the country to 
ride horses when bringing home horses 
or cattlg.—WHALLEY v. VANDERGRAND, 
{1919} 1 W. W. R. 87; 44 DL. RR. 
319.—CA 

















194 fi. ——.J)—Where a heifer 
was thoroughbred & registered & its 
owner intended to breed it to a certain 
thoroughbred registered bull,the owner 
of the heifer was given damages for the 
difference in value between the calf 
anticipated as the result of such brecd- 
ing & the calf that was born as the 
result of a bull’s trespass. Damago by 


AR 











v. Pandelis, [1919] 2 K. B. 43; A.-G. wv. Cory, 
Kennard v. Cory, [1921] 1 A. C. 521; Rain- 
ham Chemical Works v. 
Guano Co., [1921] 2 A. C. 465; 
McAlpine, [1923] 1 Ch. 167; 
Birmingham Navigations, [1924] 1 K. B. 
Gayler & Pope v. Davies, [1924] 2 
kK. B. 75; Glanville v. Sutton (1927), 44 
T. L. KR. 98; St. Anne’s Well Brewery Co. v. 
Roberts (1928), 140 L. T. 1; 
R. OC. v. Moore-Gwyn, [1929] 1 Ch. 656; Fardon 
v. Harcourt-Rivington (1930), 47 T. L. R. 25, 


Belvedere Fist 
Hoare v. 
Edwards v. 


Pontardawe 


197. Add. Annotation :—Consd. Arneil v. Paterson, 
[1931] A. C. 560. 
facts, I do not think the headnote in Piper v. 
Winnifrith is justified by the facts as found, 
nor is it justified by anything I find in the 
judgment, per VISCOUNT HAILSHAM.) 

— Liability of each owner for whole 

damage.|—Two dogs, the property of dif- 


(So far as I understand the 








reason of the possible influence upon 
the strain of subsequent ile delet was 
held too remote & uncertain be con- 
sidered.—-MCLRAN ¥v. BRETT, [1919] 
3 W. W. R. 521; 49 D. L. R. 162.— 


CAN. 
194 fii, —— -J—Deft.’s tres- 


passing ‘‘scrub” bull served pltf.’s 
young purebred heifer :—Held: ptf. 
was entitled to damages for the de- 
creased value of the heifer caused by 
her growth being stunted & shape being 
affectod by being bred at an early ago, 
but not to damages basod on a con- 
sideration of the effects on the minds 
of others of an erroneous theory that 
the heifer was linble to “ throw back ”' 
to the first bull in future breeding.— 
COUSINS v. GREAVES, [1920] 3 W. W. R. 
702; 54 D. L. R. 650.—C e 

194 iv, -l—Deft. negli- 
gently allowed his mare to escape & 
trespuss in another’s fleld where she 
kicked & injured a farin boy while 
she was being ejected :—J/eld: the 
injury was not too remote.—-HARRISON 
oe (1917), 511. L. T. 88.— 

















195 iii. .-}—The owner of a 
bull at large contrary to law must be 
held to have known that he would 
naturally seek to cover any heifer or 
cow which he can reach, & his covering 
the heifer of another owner on that 
owner’s property & against bis will is 
a trespass for which the owner of the 
bull liable.—McLieaAN vw. BRETT, 
(1919) 3 W. W. BR. 621; 49 D. L. R. 
162.—CAN. 

195 iv. .J—Deft.’s cattle 
trespassed on pltf.’s land which was 
not enclosed by a lawful fence. Pltf.’s 
son on horseback was chasing the 
cattle out when pltf. proceeded on foot 
to drive a steer through a gateway & 
was charged by the steer & injured. 
Deft. had no knowledge that the steer 
was of a vicious nature or liable to 
attack persons:—Held: pltf. could 
not recover damages, as the injury was 
not an ordinary consequence of the 
trospass; tho damages claimed were too 
remote, & tho proximate cause of tho 
injury was pltf.’s action in approachin 
the animal on foot which he shoul 
not have done.—HatTtTron v. MORTON, 
{1921} 2 W. W. R. 803.—CAN. 

197 ia. -J—A sheep 
owner cannot join the owners of 
trespassing dogs as defts. in one action 
for damages for the loss of his sheep.— 
McDERMOTT tv. Hupson (1920), 16 
Tas. L. R. 21.—AUS. 

197 ib. Onus of proof 
of damage done by each dog.}—Applt.’s 
sheep were worried by 5 dogs, of which 
resp.’s dog & one _pelonging to an 
unidentified owner were shot. In an 
action in the magistrates’ ct. resp. was 


























Cases 197a—292. 


ferent owners, acting in concert, attacked a 
flock of sheep & injured several. An action 
of damages brought under this Act by the 
owners of the sheep against the respective 
owners of the dogs, craving for a joint & 
several decree against the defenders, was 
defended by one defender only, who claimed 
that he was liable for one-half only of the 

e :—Held : when once liability under 
the Act was established, the ordinary measure 
of d es had to be applied ; in law each 
of the Noes occasioned the whole of the 
daniace as the result of the two dogs acting 
together, & consequently each owner was 
responsible for the whole.—ARNEIL v. PATER- 
SON, [1981] A. O. 560; 100 L. J. P. C. 161; 


Eneuish ano Empme Dicxst SupPLEmEnt. 


v. 0. L. Ry., [1920] 8 K. B. eet Weld- 
Blundell v. Stephens, [1920] A. O . 956. 


214, Add. Annotations :-—Consd. Paul v. G. E. Ry. 


216. 


(1 peo 86 T. L. R. ona Hargrove v. Burn 

929), 46 T. L. R. oe iad rea al v. 

radving (1939), 46 T. A R 
ling v. mee (1980), 46 T. L. R. 697. Refd. 
Ellerman Lines v. Abt fue [1919] 2 K. a 
514; Saies v. B Petroleum Oo. 
G. W. Ry. (1920), 90 L. J. K. B. 1289 ; 
Admiralty Oomrs. v. 8.8. Volute, [1922] 
1A. C. 139 3 o-Newfoundland Develop- 
ment Oo. v. Pacific Steam Navigation Co., 
(1924] A. C. 406; The Vectis, [1929] P. 204; 
The Chatwood, 100 L. J. P. 1. 


Add. Annotations :—Refd. Manton v. Brockle- 


aoe sa a 47 T. L. R. 441; 15 Sol. Jo. bank, {1023] 2 K. B. 212; Philli 8 wv. 

Britannia Hygienic Laundry Oo., [1923] 

201. Add. Annotation: — Consd. a 1 K. B. 589; Gayler & Pope v. Davies, 

a ante Hygienic Laundry Co 1923] 1 [1024] 2 K. B. 76. 

: p 218. Add. Annotations : — Consd. Manton vv. 

202. Add. Annotation :—Refd. aor v. Britannia Brocklebank, [1923] 2 K. B. 212; Buckle 

Hygienic Laundry Oo., [1923] 1 K. B. 5389. v. Holmes, [1926] 2 K. B. 125. Refd. 
208. Add. Annotations :—Consd. a & Pope »v. Gayler & Pope v. Davies, [1924] 2 K. B. 75. 


204. 


205. 


206a. 


208. 


a ne 





Davies, [1924] 2 K. B. 75; Elior v. Selfridge 
& Co., Ltd. (1930), 46 T. L. R. 236; McGowan 
v. Stott (1923), 99 L. J. K. B. 857, n. Refd. 
Manton v. Brocklebank, [1928] 2 K. B. 212; 
Phillips v. Britannia Hygienic Laundry Co., 
[1923] 1 K. B. 539. 


Add, Annotations :-—As to (1) Consd. Gayler 
& Pope v. Davies, [1924] 2 K. B. 75. Refd. 
Manton v. Brocklebank, [1923] 2 K. B. 212. 


Add. Annotation :—Refd. Gayler & Pope v. 
Davies, [1924] 2 K. B. 75. 


—— —.|}—GAYLER & PopE, Lib. v. 
Davies (B.) & Son, Lrp., No. 156b, ante. 


Add. Annotations :—Consd. Glasgow Corpn. 
v. Taylor, [1922] 1 A. ©. 44. Refd. Hardy 


om 














218a. Dog left inside motor-car.}— Deft. 


220. 
222. 


arked his 
saloon motor-car in a street & left his dog 
inside. As pltf. was walking past the car, 
the dog, which had been barking & jumping 
about in the car, smashed a glass panel, & 
a a Sed entered pltf.’s left eye, which had 
e removed. In an action for negligence 
there was no evidence that the dog any 
“ae propensity which was dangerous :— 
eld: pltf. could not recover.—FARDON »v. 
HARCOURT-RIVINGTON (1930), 47 T. L. R. 
25, C. A. 
Add. Annotation :—Refd. Gayler & Pope v. 
Davies, [1924] 2 K. B. 765. 


Add. Annotation :—As to aD Refd. Manton 
v. Brocklebank, [1923] 2 K. B. 212. 
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ordered to an y one-fifth of the ‘total 
ere was no direct evidence 
as to he precise extent of resp.’s dog’s 
depredations as distinguished from 
pape of ine et ee 4 dogs Held : 
owing the en ee -" 
ares resp. th tal damages as 
2 or more does belonging to different 
owners ao vOmeL DES = jointly partake 
in a ral sheep, then such raid is 
a joint affair, & on proot of this it 
lies on the owner of each dog to establish 
affirmatively the particular part of the 
damage his dog did, & to Dblish also 
that his dog acted independently of the 
others, & not in con with them.— 
oe v. Farr, [1930] N. Z. L. R. 


197 iv. 





to sev 
ured y cannot specify the 
amount of damage done b ® animals 
of each owner does not oo 
to substan oar ages.—-PIXLE 
oir le ag 1918) 2 W. W. r* 1086 5 11 
ie 345; 42 D. L. R. 560.— 


197 v. ——— ———_ ———. } The owners 
of different animals were held ea as 
joint bay papal for of 

a aa 11919) 


oa —ALTH v. 
WoW. 725: 48 DL -R1 
OAN. 
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200 ii. ——.}—Where deft.’s 
ae & vit tan Ont Gh coe toe 
awa Oo m 
monalved iatine oe mg tf. could 


not recover damag 


to 
ow ee any person wpe in danger 


McDONALD 0. BURR, [1919} 3 W. W.R. 
825.—CAN. 





200 ‘A horse owned by 
deft. co., attac ed to a bread-wagon, 
ran away upe n a city street & came oh 
contact with a truck upon hinge oy 
was standing, causing him to 
the pavement & sustain albus Ane 
juries :—Held : there was no evidence 
of negligence. The accident was 
clearly the result of the horse 


‘away, & there was no evidence that it 


was d or vicious or any ten- 

dency to run away before the acnident. 
vie we v. BROWN’S BREAD, 

[1930] 1 D. L. R. 619; 64 O. L. R. 

580. OI GAN. 





ical pre- 
CKER 
ag a at 


si. A two-horse 
Hight trolly used for de vering ae was 
left unattended by the driver in a 
ublic road while he Pv elbater ice. 
e wheel was chained & the reins tied 
to a swingle-bar. While the driver 
was in a shop on the roadside the horses 
were startled by a boy on a bicycle 
over a picee of pa er. The driver 
Se e horses move off, ran out of the 
shop, & a few seconds later caught the 
reins. The horses were then trotting, 
but on one of the horses striking the 
, he rolaaped his hold 
horees then bolted 


206 x 
feutions for co control o. 
. cela laccaialel {1918} ‘ek 





driver on the | 
on the ‘ 


- niesligedice 


OTTEWILL v. ALASKA 
CE OrEAM Co., LTD, (1988) 8. A. 8. R.. 


107. —AUB. 


wi ————. H neglagnes fo or 


& man mounted a 7 bi 


46 


| knowledge, the miischiovons ropensi: 
‘ acta, & & deft. was b 


loose horses at 6.15 a.m. along the 
streets of a populated district. urging 
them poune corners at a fast trot.— 
BARRE HARDIE & THOMPSON, 
LTD., (19241 N, Z. L. *R. 228.—N.Z. 

i. Restive horse -—- Negligence.) — 
. was ering a motor car when he 


oe & 

ae the motor car, 
- The horse had not previously 

known to be usuall 


in the 

after the horse —-Held : there was no 
evidence of negligence on the part of 
the driver of horse or of deft.— 
SARTORI ¥. REYNOLDS, Lrp. (1927), 
aS .L. BR. ne As, 


y of dog owner.) 

—Dett.' 8 dog, , to ee Sinetodee, had for 
bit of running after & 

ee ets horses & carriages velling 
upon hways :—Held: deft. was 
aaole in ee for injury era's ghtened 

he iam ne eway of sorees 5, 
8 

a torn) 38 0. i; Rb B87 5 88 


0.—OAN. 

wate i —— —— Scienter.}—Doft.'s 
og Jumped ped from an automobile & ran 
by pitf.’s horses & barked causing the 
horses to Jump sideways, the pole — 

to break, the team to run 
& ea The ¢ ct 
the d ‘deft.'a 


a bar ieee 
A 
[1919] 8 W. W.R, 310 '910-—OAN. 


eft. was 
Hoason, 


226. Add. Annotation —-. 
vw. Brocklebank, 11088) 9° 
234. 


Davies, [1924] 3 K. B. 7 


go fp. Refd. Manton 
Add. Arnnoiation :—Rofd. Gaye & Pope v. 


Vol, —Animals. Cases 226—258a,; 


212. R. CO. # 


v. Roberts (1928), 140 L. T. 1; rhe re 
Moore-Gwyn, [1929] 1 

oe hf Hareourt-Rivington (1986), 47 
248. ada, Do Aten cae 


656; 


285. ddd. Annotation :—Aa to ‘() Refd. Manton : 
v. Brocklebank, [1923] 2 K. B. 212. (1928) 86 bok. Bee oles 

238. Add. Annotation :—Refd. Manton v. Brockle- | 246a. Bull attacking cow—Bull in aucti ard. 
bank, [1928] 1 K. B. 406. ' —In Pa action for aces arising sat of = 

289. Add. An >— Consd. Manton ov. — on & COW ra an auction yard by a bull 
Brocklebank, [1928 2 K. B. 212; Hines was in of deft.’s servants, 
v. Tousley (1926), 9 L. J. K. B. 778. Refd. but otherwise ninpceteed :—Held:; there was 
Mansel v. Webb (1918), 88 L. J. K. B. 828; no presumption in law that a bull would 
Muse - Af Pandelis, [1919] 2 K. B. 48; attack a cow in such circumstances, & for 
A.- Cory Hennird v. Co 921) 1 pitf. to succeed it was n for him to 
A. O Teenie pair veal fy Works v. prove negligence in not having anticipated a 


wedce Wish Guana Os 


Bel 
465; Hoare v. McAlpine, eas L Ch. 167; 


Cockburn ae Smith, [102 


[1921] 2 A. O. 


B. 119; to to set 


probable danger; further, if such negligence 
roved, it would be no answer fe 
absence of scienter.—. 


oe mag 


Edwards v trmingham Nevigations, [1924} HARRIS | 1921), 65 Sol. Jo. 781. 

1 K. B. “BAL Ga ae Davies, | 258a. Mare attacking horse—Strange mare turned 
[1924)2 K.B soothe v. Thomas (1925), into field with horse.|—Trespass to person 
42 T. L. R. tae ” hoble v. Harrecn, [1926] 2 or goods by an animal in w ich there is at 


K. B. 882; Smith v. 


. L. R. 98: 


iii, ———- ——..}+—Pltf.’s motor 


from Pa: *a unfenced 


or ent of Hares 
> dott. wan nob lable to 
0. WicetTman, [1 [19261 N. 94.—iR. 


mitting iv. ea hr : 
one’s cattle to 

eweae being ot usbLiden 
by i hway Improvement Act, 1927, 
s. 78, the presence a the calves on the 
road was unla te as much 80 as 
if forbidden by a eunininal bye-law ; 
where an unla 


pela * the accident was not the natural 
& probable result of the 
alleged. —F RAZR 0. Pare, [1 ae 0. 


748; 60 Sc. L. Re 470. 
sk. Animala running “ at large "°— 
rt ~The owner 
if he knew 


was violonaly diepoved.— 

OWEN ae GHTFOOT, 11930] Ww. W. 
R. 158; 38D. L. x. 805; 80 tan. 
sl. —— Horsca Collision with 
.-—The owner Serine Jocks 


W. (1926), 
185 L. T. 112; Glanville v. Guiton | 1927), 44 
St. Anne’s Well Brewery Co. 


G. 


owner liable 


but was not too but nervous & 
excitable :—H. pie, "8 Hg b to 


recover es failed. 
reepver damages for (SiO), a 0, L. B. 


824; 566 D. L. R. 105 


PART III. SECT. 2, SUB-SECT. 2.——A. 

sn. Husky.}—An animal which is the 
phat ip of a cross between a dog & a 

lf must be Oe a paee as oesentially 

 &e mn in charge 

thereof will be Feeponatible for iojury 

done by it toa being. Fy are 
v. ELVERY 4,8 bomen ), (1926) 3 W. W. R. 

ee —CAN. 


. Steer. or Bh that an owner 

ot an animal o ordinarily quiet 

nature is Heble. t tor the vicious acts 

thereof o a oe co ee to omen 
was accustom r like 


uy to commit 
yuob acte, app a action for 

damages for reonal injurios Satiaed 
by ens an attac 


@ steer.— 
199711 D. L. R. 493 : 
fi997] ewe Bek.) ate —OAN. 
PART Ul. SECT. 2, SUB-SEOT. 2.— 
B. (a). 


245 i. Vicious animals in general— 


Duty to keep under control.}—If an 
owner of a dangerous animal knows it 
to be us & neglects to keep it 


safe he ts liable in damages f for injuries 
ei — TaRASOFF v. 

Giouimer, 1981) 9 a W. W. R. 135; 
Hy Sask. L. 226; 69D. L. R. 177.— 


AN, 

for fanuees for the cath fa eoacn 
or of a person 
killed by a known to be th 
p pobioeh ca hy Mar on the farm where 
fence of contribu- 
Leal veannat be supported 
by the af hg deceased, ough 
the possible » went 
mod busin om the 

farm Se ee ee ott 


—TABASOFE 0. ZIELINGEY, rasan) 
WW. Riss; 14 Gaak. L L. R. 226 
59 D. L. R. 177 7.—OAN. 


the mischievous tendencies 
he neglects reasonable Bis prosuttona 
revent such tendencies 


passing deft.’s house, wheal his Ry 
injured — At trial o of an 
for damages for injury, an ection jury 


47 


common law a valuable property, such as 
horses & Fes does not generally render its 


found that deft. knew that the d 
was of a Yolen. wad? n & oo 


damages here 

evidence to cnatata the jury’s Gndine. 
deft.’s wife, who was in control of the 
dog, having know of ite pro- 
pensity to pcs out & ae at. persons 


ERALD, 
(ioeet 3 D. Ne Re 474; 62 0. L. R. 
14.—CAN. 


245 iv. ———,. }—-The owner of a 
domestic animal, 6g. a b aw- 
fully at contrary to a statute is 
note ne bg "paronal injuries com- 

erat el RA even though it was at 
throug 





the negligence of the 
owner, unless the statute so provides 
or the injuries were such as né 
reasonably be expected to be 

natural result of the animal in , question 


Bee ea Sore acai 


246 iff. ———. }—-While deft.’s servants 
cattle at a railway 
station a bullock “got wild” on 


ugh throug. (] 
atroeta of ‘the € city, & andured B art. — 
ee = ne bullock ou n emerging from 

e way wagon ad disp ay 
wild condition toe deft.’s servants 
in such a way as to deprive them of the 
benefit of the doctrine of the primd 
Sacie harmlessness of domestic animals 
as frequenters of the highway, & the 
duty of controlling it as though it 
belonged to the class of animals 
er@ initrd oa Bnd = {lol — 
rvanta oo 

O'CONNOR & Co., or oa8) 3 ‘I. are 110, 
118.— IR. 


it, thoug owner 
OOD ». — (1399), m8 N. B. 'R. 


473.—OA 
negligence on the 


oi. ——. 


It 
art of the owner ey a stallion, nese 
tuwards is 


tion mares 
to to: be rous, not to Stake 
reasonable eae Sr prorat the stallion 


from in an enclosure in which, as 
he he is erate, anares belo to other 
may be P icy he 


vill be be ‘lable in damages 

ensues.-~MATHESON v. BTUOKEY, (1 aT) 
Vv. L. R. 687.— Avs. 
5% 


ates 258e- 338. 


Deft. put a aro into a a in which there 
was a horse belonging to pltf. without 
notifying pltf. The mare kicked the horse, 
which had to be destroyed. No scienter was 
proved in deft., but it was found by the 
deputy county ct. judge that the propensity 
of horses running loose to injure one another 
in 8 sow or quarrel was common knowledge : 
—Held: (1 the mare was not within the 
class of dangerous animals which the owner 
must keep at his peril according to the rule 
in Fletcher v. Rylands (see No. 195); (2) 
deft. was entitled to assume that the mare, 
being mansuete nature, was an innocent 
animal, &, having no notice of any fact 
indicating the contrary, was not under any 
duty towards pltf. to give notice of his 
intention to place the mare in the field, or 
to have a person on the watch or in charge 
of her, & on the whole deft. was not liable 
either for breach of an absolute duty or for 
negligence.—_-MANTON v. BROCKLEBANE, [1923] 
2K. B. 212; 92 L. J. K. B. 624; 129 
L. T. 185; 89 T. L. R. 3443; 67 Sol. Jo. 

455, C. A. 
Annotations :—As to (2) Apld. Buckle v. Bolin [1926) 2 
125. Refd. Gayler & Pope v. Davies [1924] 2 K. B. 

Te Muanville v. Sutton (1927), 44 T. L. R. 0b. 

260. Add. Citations :—6 Exch. 697; 17 L. T. O. 8. 
158; 155 E. f. 724. 


Add. Annotation :—Hefd. Manton v. Brockle- 
bank, [1923] 2 K. B. 212. 

261. Add. Annotations :—As to (1) cae ar Addie 
(Collieries) v. Dumbreck, [1920] A. 358. 
Refd. Hardy v. C. L. Ry., [1920] 8 K. 5. 459, 
As to (2) * Sonad: Coleshill v. Manchester 
- n., [1928] 1 K. B. 776. Refd. Fairman 

erpetual Investment Bldg. Soc., [1923] 
‘A. C. 74; Manton v. Brocklebank, [1923] 
1 K. B. 408. 

264. Add. Annotations :—As to (1) Refd. National 
Provincial & Union Bank of England v. 
Charnley, [1924] 1 K.B.431. sito (2) Refd. 

aker v. James, [1921] 2 K. B. 674; Letang 
v. Ottawa Electric Ry., [1926] A. C. 725. 

270a. Mare kicking horse.] —- MANTON v. 

BROCKLEBANK, No. 258a, ante. 

Add. Annotations :—Consd. Manton v. Brock- 

lebank, {1923] 2 K. B. 212. Apld. Buckle v. 

Holmes (1925), 95 L. J. K. B. 158. 

Hines v. Tousley (1926), 95 l.. J. K. B. 778. 

2748, —— -]—The owner of a dog, which was 
a well-behaved dog, & against whose character 
nothing was known :—Held: not liable to 
inde an employer in respect of com- 
pensation which the employer had to pay 
under Workmen’s Compensation Acts to the 
employee, who had been injured by an 
accident caused a Be dog.—HINES v. 
TOUSLEY (1926), 9 J. K. SS. 773; 186 
L. T. 296; 70 Sol. ee 782 ; 19 B..W. CO. C. 
216, C. ie 


PART HII. SECT. 2, SUB-SECT. 2.-— 
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i. roceedings y 
ander Sheep Protection Act, s. 13, it is dog a yas 20: By 
not necessary for the owner of the | SCOT. 


Consd. |- 


"PART. m. SECT. 2, “SUB-SECT. 3. 


Pi. To order dog to be 
kept under | control—Person in charge of 


ENGLISH AND Empree Dicrst SupPLEMENT. 


275. Add. Annotations :—Consd. Manton u. Brock- 

lebank, ples) 2 K.B.212; Buckle v. Holmes, 

[1926] 2 K. B. 1265. Refd. Gayler & Pope v. 

Davies, [1924] 2K.B.7 

Add. Annotation eat Manton v. Brockle- 

bank, [1923] 2 K. B. 212. 

801a. Dog biting cattle—Furlous gta 
Previous biting of cattle.}—Held : evi- 
dence of scienter.—THOMAS .. Mosca ( (1836), 

& R. 496; 1 Gale, 172; 5 Tyr. 

1085 ; BL. J. 64 ; 150 BE. R. 214. 


Annotations ~—Retd. O v. Enieht (1837), 5 Scott, 307; 
May v. Burdett TOON: 9 0. B 


305a. Horse biting nai Previous biting of horses.] 
—The fact that the owner of a horse knew 
that it was accustomed to bite other horses 
is not sufficient to establish his liability for 
its biting a human being.—GLANVILLE v. 
Surron & Co., Lrp., (1928) 1 K. B. 671; 97 
L. J. K. B. 166; 188 L. T. 836; 44 T. L. R. 
98, D. C. 

306. Add. Annotation :—Refd. Wakefield v. Board 
(1928), 45 R. P. C. 261. 


277. 


.825. Add. Annotation :—As to (2) Apld. Stearn v. 


Prentice, [1919] 1 K. B. 894 


825a. Rats—Damage to crops ]—Defts. carried 
on the business of bone manure manufac- 
turers on premises near pltf.’s farm. For the 
purpose of their business they had on their 
premises a heap of bones, which caused large 
numbers of rats to assemble there. The rats 
made their way from defts.’ premises on to 
Itf.’s land, & ate his corn, causing substantial 
oss, in respect of which pitf. claimed damages 
from defts. It was not proved that the bones 
kept by defts. were excessive or unusual in 
quantity :—Held: no cause of action had 
been established against deftse.—STEARN v. 
PRENTICE BrorueErs, Lrp., [1919] 1 K. B. 
394; 88 L. J. K. B. 422; 120 L. T. 445; 35 
T. L. R. 207; 63 Sol. Jo. 229; 17 L. G. BR. 


142, D. C 

328a. ——- ——.]—R. v. FarRBANK (1850), 15 
L. T. O. S. 259; sub nom. R. v. Hutt JJ., 
14J.P. Jo. 384. 


832. Add. Annoialion :—Refd. A.-G. v. Hodgson, 
[1922] 2 Ch. 429. 

332a. ——— ——- ——— Proof that infraction of bye- 
law caused nuisance not necessary.|—TONG 
ee BoaRD v. SEED (1874), 39 


—— —— —— ———.] — See, alao, No. 331, ante. 


38338a. ——- ——— Metropolis Management Aet, 

1862 (c. 102), s. 73—Proof of actual nuisance 

necesSary.|—CHELSEA VESTRY  v. ae 

vise 17 C. B. N. S. 625; 5&5 New Rep. 
4L.3.M.0.9; 111. T, 419 ; 29 J. 

10 Jus. N.S. 1150 ; 13 W. R. 157 ; 144 B. R 


838. Add. Annotation ;—Retd. Sack v. Jones, 
_ 11926) Ch. 235. 


ee —- ~ on -_—— fee ee 


a PART UL. SECT. 2, SUB-SECT. 4. 
337 i. Horses—Notse from atables.)|— 
Though a livery stable is constructed 
with all modern improvements for 
ad ventilation, if offensive 

odour eerelrom, & the noise made by 


aie pede 
Sc. L. 


ae ree 920) 


killed or Bich anima] to prove that the horses, are a source of annoyance 
Ly do be aoe which inflicted the injury com- sq. Registration of Dogs , Act, a lees & inconveniences to the neighbouring 
had a prewous mischievous | Presumption as to ke a Sage residents, the proprictor is oe in 
prope ress rel Bicriaa v. | is no presumption raised damages for the injury ca sit 
ILLIAMS, (1930) T Ww. ue R. 292 ; 2 | of above Act, that a dog has been engin: —DRYSDALE v. DUGAS et Baey 6 
D. L. R. 493; 53 Can. Cc. "42 | ata particular Place within a district. | S.C. ay 20.—OAN. 
B.C. R.1753 1 fi20) 1 W. W.k. | Evidence of such keeping must be 340 i. —— Smell from stablea.}— 
802; 62 Can. o —CAN. given Pe err N Aus. SMITH, 1927) Davepate v Doaas, No; 337 1, ante.— 


48 


Po 


342a,. ——— Whether breach of covenant not to 8468. 


Vol, I.—Antimals. Cases 342—877, 


Part IV.—Agistment. 


842, Add. Annotation :—Refd. Back v. Daniels ( 346, Add. Annotation :—Refd. Weld-Blundell v. 


(1924), 69 Sol. Jo. 160, 


underlet.|—-Where the tenant of a farm 
covenants not to underlet or permit any other 
person to use or occupy any part of the 
demised premises without the written con- 
sent of the landlord, the sale or letting by 
the tenant, without such consent, in the last 
year of his tenancy of the grass keep—i.e. 
growing herbage, of his pasture lands for a 

finite period, is a breach of the covenant, 
although such sale or letting is in accordance 
with the usual practice of an outgoing tenant 
in that part of the country. 

Sembile: agistment, i.e. the. taking in «by 
the tenant of the sheep or cattle of another 
to be depastured on the farm at so much per 
head per week, would not be a breach of the 
covenant. —RICHARDS vw. Davizs, [1921] 1 


Stephens, [1920] A. C. 956. 

Animal stolen—Duty of agister.])—An 
er of cattle does not discharge himself of 
duty as a bailee for reward by proving 

that they were stolen without his default, if 

by using reasonable diligence he could have 

recovered them. - 

If, ces | failed to use such diligence, he 
is sued for loss of the cattle, he must prove, 
in order to discharge himself, that such 
diligence would have been unavailing; it is 
not for the bailor to prove that it would have 
retrieved the loss. 

A farmer accepted certain cattle for agist- 
ment. Some of them were stolen without 
his default. After learning that they were 
missing he made no effort, whether by in- 
forming the owner or the police, or otherwise, 
to recover them. It was doubtful whether 
any reasonable attempt on his part would 





Oh. 90; 89 L. J. Ch. 601; 124 L. T. 238; 
have led to their recovery :—Held: he was 
pepe HIS EE. Seti a TRE iy PS 
843. Add. Annotation :—Refd. /Coldman v. Hill, 1 . 91; 120 


844. Add. Annotation :—Refd. Coldman v. Hill, | 347. Add. Annotation :—Consd. White v. Smith 
(1927), 96 L. J. K. B. 397. 


[1919] 1 K. B. 448. 


(1924), 41 T. L. R. 57. 


Add. Annotation :—-Refd. Edwards v. Porter | 377. 


Part V.—Hiring. 


Add. Annotation :—As to (4) Refd. Kemp v. 
Elisha, [1918] 1 K. B. 228. 


ee tn a RT TT RETR TP A tr a I se Oc thai Enron A EINE CANTER TA <A 


PART IV. 


Construction. }—B Hl 8 con- 
tract for agistment pltf. agreed to make 
available certain properties for the 
ee of deft.’s sheep. The terms 
tee 72500 to be were 1d. por head per 
woe be paid when the sheep 
arrived, £500 in six months, he 
balance when the sheop were removed : 
—Held: the payment contemplated 
by the contract was lid. per head per 
week, according to the number of 
sheep on the properties from time to 
time; the con mace was one for making 
available the area of lan agreed on 
for the sheep, & included the taking 





were in pltf.’s 


care of the s cep agisted at the above 


blackboys 


remuneration while the 
custod a fy take v. 
8S. A. §. R. 116.—AUS. 


ouNG, [1923] 


the agreement were set out in 
m deft. to pltf. in which 
>: “TT will whater them as 
hat is, br or in straw 
imes a week.” he horses were 
giver no water by deft. & pltf. sued 
the horses being in 
poorer con tion when he took d very 
of nem than they would have been 
been watered :—Held : 


oa4 xil. "Loss ae antme 13. }— 
Pitf. was the owner of a mare which he 
Celiveres to deft. for agistment in his 
paddoc 000 acres, which paddock 
bered & covered with 
After the mare had re- 





was heavily 


mained in the paddock for some time, 
pltf. requested the delivery of the 
ware in two months’ timo. Deft. 
made endeavours to find the mare, 
but only saw it on one occasion, 
thereafter made many attempts to 
locate the mare, but without success : 
—RHeld: deft. was not liable to pltf. 
for the value of the mare, there being 
no evidence of negligence.—-ROBINSON 
hoe (1920), 22 W. A. L. R. 66.— 


844 xiii. Failure to detect 
loss within reasonable time.}—A large 
number of sheep were lost, & there was 
evidence rende it probable that 
these had been driven off the run :— 
Held: an ter of sheep must show 
that he too 
the sheep were on the agistment area, 
& failure to detect this joss within a 
reasonable time was clear evidence of 
negligence.—SPRING v. YOUNG, [1923] 
8S. A. S. R. 116.—AUS8. 


344 xiv. j}-An agister is 
bound to take reasonable pas of the 
animal entrusted to him, & when the 
orvner comes for it, if hecannot produce 
{it he must show that he took all 
roaconable precautions nenast ite 
disen eee ee MSTOCK ASH 

{1917} 171 W. W. R. 


FT Est ATES, LTD., 
1412: 28 B.C. R. gle 
844 xv. us of negativing 
negligence.}—In case 7 Tose of animals 
while in the care of an agister, the 
Spa fs on him to show circumstances 
egativing n ueenee on his Ti oer 
MCCAULEY ¥. . W.R. 
123: 54 D. LR 180.—CAN. 


$44 a pa not alla 


What a igence. }-—~POTTs 
Seate (Att (Atta), 3 eae 1 MB: es R. 2083 
713 Ww.W 619.— 


49 























reasonable care to see, 


Feilure to provide food & 
water ‘Where horses have -been de- 
livere into the custody of an owner of 
paspure lands to be kept & pastured 
y him tn return for a money payment, 
it is his duty to see that the horses are 
provided with sufficient food & water, 
& if he neglects these duties & a loss 
through death or a losa through de- 
reciation is thereby incurred a Ps 
jable in damages.—METX v. MARSI 
(1922), 70 D.L. R.14; (492213 W. Ww i. 
660.—CAN. 

356 fii. .}-An agister has no 
lien, in the absence of spect agree- 
ment, upon the animals h oapete 
Re OSG ENBON: (1923) 2 we WwW 600. 


—C 








356 iv. ——— Or stalute.}—An agister 
has a Hen on the pastured ennai under 
agri 4 Liens Act, R.S&. 

(oc. 104), but not under Livery "Beatle: 

Keepers Act, R.S.A., ee 107).— 
NG v. WARD i986) 2 L. R. 

Daa: 11925] 2 W. W. R. 181 OAR: 


362 1, —— For malicious tujury.]— 
Appcot. had cattle on his land under 
azing contracts with the owners. 
ih hese cattle were maliciously driven 
off the lands & injured :—Held; appct. 
as bailee in possession could cleim com- 
ensation for the cattle entrusted to 
fis care.— WORTHINGTON v. TIPPERARY 
pou OnNOn teen: 21. R. 233; 


869 cere eeemenmnnes eens cmcemewens | Jom 
hired horse is in a sound condition 
when taken out, & 4t is brought back 
damages fort tar netitge Pinon dete The 

am: oF ni nce is on 
4 to treat the horse with 
the degree or ae which a person of 





Part VI —Sale and Exchange of Animals. 


$84. 


Add. Annotation :—Retd. Lake v. Simmons than nostinal. Gainege;''as he hed, tlied 
(1926), 96 L. J. K. B. 586. to prove his _to ‘be the 
300a. —— —— Resale of horse at loss—Form of | between the co fe einen 
action.|—A vendor gave a warrenty of sound| = at-—sthe =auction: CKLIN NEWBURY | 
workable condition on the sale of a horse,| |§ SANITARY LAUNDEY (1919), 68 Sol. Jo. 337, 
bh Ld there was fulfilled, but the purchaser D. 0. | 
refused delivery, & returned the 


horse. 


contract price. 


must be for damages ; 


INGLISH AND EMPIRE 


e vendor then eels it up at auction 
as ‘‘ in dispute,”’ & without a warranty, when 
it was eold for about £40 less than the 
In Mex action for the differ- 
ence between the price realised at the auction 
& the contract price :—Held : 
not the fe Proper form of action; (2) the action 
(3) the conditions of 
the auction sale were not a test of the value 
of the horse, the auction being of a horse 





ges 


890b. ‘ork hp ig by vendor—Vender lable liable 
or keep during period animal kept 
chaser.) KING % Prick (1816), 3 Ohit. ie. 


$01. Add. Annotation :—Consd. He A Debtor, 
t 11927] 2 Oh. 867. 
(1) this was | go, add. Annotation : —~ Refd. 


KX. B. 589. 


‘Britannia Hygienic Laundry roy ni to38) ‘1 
406. a Annotation 7 Manchester Liners 





‘“‘in dispute,” & without warranty, & quite [1922] 2 A. O. 74; Canada Atlantic 

different from the original contract con- . Ga Bevo Co. wv. Cnilers (1929), 85 Com. 

ditions; (4) pltf. was not entitled to more he ol 
ordinary discretion would use towards |. cows. oa Bag hhco porsession of his | B ” as “Lot 78, Bull Harbour 
his own, but if the horse is so treated | farm & & shortly there- | Light.’ The conditions of sale ex- — 
& nevertheless receives an er fl ehe etter a opie. selsed _" sold the cows | presaly negatived the existence of any 
hirer is not liable in for or hie biil sale. Thirty-fourocowsa | warranties on the encore A 
injury.~—R&EINSETH ©. CAMPBELL “L9n0) aot cgi & tends only nine of which had not 
52 D. L. R. 357 -—OAN. th: 


Where a person hires an 
dies while in his ara A 
upon him to establish that he took 
care of it. 


& prodept man would take of his own 
anim under the circumstances.— 

MURRAY v. COLLINS, [1920] 3 W. W. R. 
845; 53 D. L. R. 120.—CAN. 


369 xvii. 


hoof of the eg re-shod. 
Deft. hired ano ne fone & continued 
L., a ce of over 


; ce of twenty- miles, 
took seven & one-half hours. There 
was no evidence as to what caused the 
horse’a lameness. There was no evi- 
dence that there was, between the 
where the horse fel] lams & T. 

any suitable e place in which the horse 
could reve. been poe & cared for, or 
where deft. co have hired another 


~—Held: as the lam 


first developed on the return journey | 


was not shown to have been of a more 
serious nature than often happens to 
nevertheless walk, 
» Bfteen to twent 
per vou ons or ae deft. 
co no eld guilty of neg. Ce 
until he had travelled a cient 
to satisfy himeelf that t 
Jameness was ma abages Bing a8 to make 
ee ee of the horse 
to oo “ax urney.-—GAGNON 0. 
Fisourc en 48 N. B. R. 76. ve 


grantee.}—A., 
nty-sevetl oe A the 


farm 
farm & cows to G, for a term of years, 
& it was agreed that G. should have 
the right to purchase farm 
at any time gone the term. 
the stock 


en possession 0 
ape to appit. a bill of sale over the 


to lease his 


for the seizure 
ad not been shown that the 
cattle substituted by G. for those 
originally bailed to him had become the 
roperty of Ae who was entitled to 
damages iy" balled respect of the cows 
ed.—- NORFOLK Co- 
# Darry Co., LTD. v. ALLEN, 
(1924) N. %. L. -§ 136. —N.Z. 


874 tii. —— Loss batlee—Negli- 
gence.}—In an action for the value of 
a a horse which was lost after it had been 
hired to deft. under an agreement 
whereby the latter undertook to take 
** good care in every way ” thereof, it 
ap d that the horse, which was 


cota Pager to see it every 
ee day. T was sur- 
aramied by a poe rot two strands of 
wire, horse got out twice during 
oni winter but was put back. It dis- 


vs 
place, & the evidence showed a custom 


hood aro. horses het in nue to run 
arge during While 
deft. was given ~ ht to work the 
horse, it was 


the farmers in the neighbour- 


customary in that , localit break 
until the s HH : deft. 
had ntly d care of the 
borse & was. por lied for ita loss.— 
ZIMMERMAN ARCHER . (1928) ns or 
D. L. R, 309; (1923) 2 W. 
—OAN. 
880 1. Contract — Covering — 
br }—Breeoh o of a 


fist) 3 Ww. 2 pble certainty —-s R. 391 me Wald 


PART -V1. — a 


4 i. — ; 
tera fae eae dante 


12 W. L. BR. 9.-—CAN. 
t il. —~ Sale of bull-—Bull 
At: an a iy ‘purah 
per : Hock sae ced sbesed 
catalogue tinder the heading ~ Je Jersey 
BO. | 


at it was not 
to ; 


~ | 743; 


used, but subsequently waa found 

e. condition was 

shown to be a latent defect not dis- 
coverable upon examination. In an 
action by pea: .» Claiming damages :— 
eld: capacky for procreation 


was SOLS poe imp sag @ part eA f the 
description, & as the bull complied in 
ot . er ee reereos with the description, 


without ae medy.—DELL 


Ouriny, Y. {1924} N. Z L. R. 1270.— 
id —— Sale - horse as fi 
in fact yi 
Lon ifs oy 


Hore of tm ted. 
ps f nplied condition 

ORRISON (Alta.) [idiay $ 3 W. yw. 
349; 48 D. L. nt 


t iv.. 
Resalsby vendor ened : "(ty eaenor 
paid, not as a deposit, but.on account 





of the purchase-price, must be returned 

to the purchaser; (2) having elected 

to cont ag an end, 

instead of suing for d: for breach, 

ue vendor was not enti recover 
for the care of the 

the ame. tee y the contract 


resold.— BALDWIN 
1 W. W. R. 216; 
Alta. L. R. 37.— 


elivery 
°. BRIANGE 19901 
80D. L. me i 
CAN 


si, -——-—, Held : : oral evidence 
that it was of the nt for 
Te pcke Unsnil be lalivened to the nar 
sho re 

oh, within a few days of the sale, 
ne the written 

“i await Tibss 3D. Bee. R. 

1935 2 Ww. W ti 186 iy $1 


DoE AR « iv q 108 rep wit R. re. 


PART VI. SECT. 2, ey 


}— | horse 





“a iis Saat a aegis tae Ee aghey eae c 
a han a, Dyhyt ed es 


QMO. Add. Anmotatine 
. © Bea, ia SERS ‘Baldry o Marshal, ‘#768. =— 


ser 7a 
{198 } 8, 0. ry sae 


& 2" colour (MINISTER 





‘[1828)} 1 


a6. . Ada aa ne a eld v. Butt, (1920) | 


K. ‘B. 497. 


160. As to pedigree of horse. 
8 Dotea ae," Sot by Cheshire 


scribed.a 


warranted sound ” :—Z. 


t the horse was got by Che nn Cheese 
was & mere representation. 


Gapp (1821), ci cited in. in 1 Moo. & S. at p. 78. 
Armotaiton +—Folld. Budd v. Fairmaner (1881), 1 Moo, & 3. 


420. Add. . Citations :—171 B. R. 
- Buron v. JORDAN, 1 Stark. 127, N. P. 


re.]—A Ciatve Gece de- 


Nol U—-Animals. Canes 410— 4066, *. 
idccidbscabas Line: 467. For “00 E.R. 186” read “99 B. R. 1016,” 


mare to 0. 
from B 


having no e o sie ar authority 
to. batocelrs fused to do so, 
but, at the time of the sale, told O. that “‘ if 


the mare was not all right she was not his.” 


he statement O. re 


90; sub nom. H.R1 


returned if she proved 
SMITH a 18-0. B. 156; 207. P. 488; 189 


CO. thereupon paid the price, which was 
received by B. The mare proving unsound, 


her to A., & sued B. for a return 


of the money :—Held: the proper question 
——-DIGKENSON v. to leave to e J was whether it was 
of the contr t the mare should be 


unsound.—FOSTER v. 


486a. ——..]—HanreE v. TAYLOR (1887), 1 Jur. 261. 





" $10 iv, —— —— ——,}— 
chased a horse from deft. 
warranted to ta 


aa hier An 


examination at the time wf the sale 
that the horse was not suitable for the 


p ti Pigs hich it was required : 
Pr ield eon of the trial 


‘{pdse gat be accepted. ~—-MARTELL 0 
lees (1920), 53 N. S&S R. 502— 
er. Sale of male antmal—Under 

Sale Art, R.S.8., 


Purchase 
1930 (ce. 125}—No implied warranty 
that animal able of a agape gy type 


1935) 3 D. L. B. 697 


ane - R. 397; 19 Sask. L 


PART VI. SECT. 2, SUB-SECT. 2. 


gs 


420 ii. ——.]— EISmNHAUER vv. 
Mackay (N. 8.) (1911), 9 E.L. R. 804. 
—COAN, 


PART VI. SECT. 3, SUB-SECT. 3.—A. 
488 1. Sound—Meani 


ry the etatement to bid for & purchase 
mare was entitled to reso 


the oe of misre marin — 
oe s tte 1 


ANDERSO KENNED 
WW. R28: a, 105; 13 


thete teats Pouly. - 


ro time, prs, ore 
which appeared appeared doteotive ¢ = el yi male 
supply waa e. (tT) Ghe 


vary app 
be sm would ye ca; oetie at 
‘| 0 
Sart their function of gf 
(2) aa the disease 
suffered . 
to. be. due either to na 


egligence o 
ursuer’s part or to external accident, 
wae 0. Sim, 


PART Vi. SECT. 2, aca 4.—A, 
st. Reseteston—Aptrmasios ‘of 0On- 


ytd after notice of misrepresentation.}— 
A purchaser of a mare was not allowed 
rescission on the ground of what the 
ct. found was an innocent repre- 
sentation as to her being in foal a 
celebrated stallion, because after dis- 
sovery that the mare was not in foal 
© ferentonly attempted to get her in 
foal. by breeding her to another 
stallion this being held to aciount to 
wp pttrmanee of the contract.— 
CELLO STATE BANE v. GUEAT, 

menor 3 W. W. R. 14.—CAN. 


PART VI. SECT. 2, SUB-SECT. 4.—B. 


gi. — —.]}—In an action on 
piusors notes given for the price of 
a stallion, an alleged breach of warranty 
does not justify a defence of failure 
of consideration. Deft. must claim 
under the breach of warranty setting 
it up a8 Steuben of ee, or in 


an Potion f coments 8] —EDW ARDS 1g. v. 


PEARSON (Alta. )» 
605 ap a 

given for price—Whether 
breach of warranty Dea dafeaee. reel 
BUST v. GALEY ieee 1919), 46 


D. L. R. 699-——C. 


PART VI. SECT. 2, SUB-SECT. 4.-——C. 


484 ii. —— Effect of--On other 
remedies of purchaser.}—A sonsiwon 
for return of a horse in as good con- 
dition as when sold & the substitution 
of another horse of equal value prevents 
from reso: 


au tute as agreed.—HDWARDS vv. 
Pearson (Alta.), [1919] 3 W. W. BR. 
505.—OAN. : 

485 li. —— Purchaser not ieee or 
coat of 


keep ep after r 
tract.}--~LONG v. BYEns (Sask. , 11937] 
4D. R. 228.—CAN. 


PART VI. SECT. 2, phage 4.—D. 


486 ix A written ocon- 
tract entered red into in in’ ar. Tone. ee the 
sale of a stallion provided that the only 

ip euorenee e by which the seller 

La real pl agp Regen gay 


serving stellion 
ed ‘time it se bores 
trial on sure breeding 
*” should prove not to be so 

sound the buyer would return it, to the 
seller & receive sooner horse of equal 

that the seller 
hy ** the conditions 


good | condition & the vendor falled to 


the seller from 
obligation to the buyer after Apr. 1, 
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1929, except in the event of the death 
of the horse within three years. Inan 

action, begun after Apr. 1, 1929, tor 
the balance of the purchase-price the 
buyer claimed a set-off for d for 
loss of service fees which he would have 
earned Rube t been as 


guaranteed 
@XCesS of said pian over the amount 
of pltf.’s claim: eld: deft.’s only 
remedy for the difference between the 
purcpes: Price & the actual value of the 

orse waa that expressly. to in 
the con A mig the return of the 
horse and the taking of another in its 
place, said provision, however, did not 


affect his right to sue for conor ther damages, 
such as loss of service f which he 
had suffered up t to D ABE. 1, 1, “oto, through 


the breach of but that 
his failure to Sanit ene an seatite report 
provided for Hee the contract would bei 
clude him from recovering sald o 
da , & the trial judge’s caneluslag 
that there had been a reasonable com- 
puance with that ent could 
t be s ned.— ». LINTON, 
(1930) 2° WwW. W. R. 369; 248. L. R. 
6.—CAN. 


measure of 
aD: Soon for breach of 


——-] = The 


to the buyer & the value it 
would have had if it answered to 
the ivitrae AEM Te ©. ROsSsER 
(1920), 64 D. ry R. 531.—CAN. 


PART VI. SECT. 2, SUB-SECT. 4.—E. 
sw. Proof of breach at time of sale 
ahcenes 0. 1 


WESTWOOD »v. Mc ( i)? 
{1930} ian W. R. 857; 53 D. L. 


ry) 3, R. 34 6; ue 80 ‘ints paar 3 : 


LONG v. Brers (Sask.), 
“alia 4 DL te 223.—CAN. ( ; 


et VI. SECT. 8. 


we Stock Pedigree pee? Rl add 
Re “Tat )— Fale registration o 
mounte to. fi app. fie oe tae 

registration of a or of ownership 

an animal is not an application for 
fhe registration of the animal. More 
over, where the statements made in 
the former application are true wi 
reapect to the ani ental ene oned therein 
there is no offence under 
above Act although the — which 
was in i Lay wes ee, animal 


ed n—R, 
pe aC a patra, DL. 
852 ; “tote 1 W. 0; 
Can. Crim. 


aves 517-564. 


PART VII. SECT. 1, SUB-SECT. 1.—A 


afirmat 
horses by defts.’ choatlahas fe On mle 
at destination, some of the 


PART VII. SECT. 1, SUB-SECT. 2. 


582 i. Declaration 
Po of. en v. LONDON, MIDLAND 
SOOTTISH R 


541 i. Carrier exempted from liability 
** dn any case” above declared val 


A raflwa 
their ability for loss of or damage to 
= live stock delivered 


ENGLisH AND Empire Dicest SUPPLEMENT. 


a 


Part Vil_——Carriage of Animals. 


Cc. Ry., [1920] 2 K. B. 186. Refd. L. & 
. W. Ry. v. Hudson, [1920] A. C. 324. 


"18. ‘Add Annotation :—As to (2) Refd. L. & N. W. 


Ry. v. Hudson, [1920] A. C. 824. 


"22. Add. Annotations :—Refd. Gould v. 8S. E. & C. 


Ry., [1920] 2 K. B. 186; L. & N. W. By. v. 
Hudson, [1920] A. C. 324. 


126. Add. Annotation :—Refd. Hemmings v. Stoke 


Poges Golf Club, [1920] 1 K. B. 720. 


530. For ‘‘ Expenses reasonably—Incurred In dis- 


infecting,’’ etc., read ‘‘ Expenses reasonably 
incurred—In disinfecting,’’ etc. 


‘17. Add. Annotations -—Consd. Gould v. S. E. & | 581. Add. ar ar ae :—Refd. OColdman v. Hill, 


kre K. B. 448; Transoteanica Soc. 
Italiana Di Navigazione v. Shipton, [1923] 1 
K. B. 813; Prager v. ieee) Stamp & 
Heacock, [1924] 1 K. B. 566. 


535. an Annotation ‘—As to (1) Refd. G P 


. E. P. Transport & Depository, Tess} 
2 K. B. “742. 


542. ae Annotation :—As to (1) Refd. G. N. Ry. 


L. E. P. Transport & Depository, [{1922] 
2 K. B. 742. 





Part VIIl—-Wild Birds. 


}68a ——- ——- —— Birds lawfully taken else- 


where.|—Applt. was charged under Wild 
Birds Protection Act, 1880 (c. 35), s. 3, as 
extended under s. 8 in the county of London 
by the Wild Birds Protection (Administrative 
County of London) Order, 1909, par. 4, with 
having in his possession some goldfinches 
recently taken. The magistrate found that 
the charge was proved & dismissed it under 
the Probation of Offenders Act, 1907 (c. 17), 
ordering applt. to pay the costs. The birds 
were lawfully caught in Ireland on or im- 
mediately before Dec. 3, 1918, &, after being 
kept thar for upwards of a month to enable 
them to recover their condition, & travel 
safely, were sent to applt. in London by post. 


ive evidence. }—I ship 


not unreasonabdie ; 


v. CANADIAN Pacrric Ky, | 2mount than 


The clerk gave 


of its contents. 
ad in transit :— 


They were found in applt.’s possession in a 
wild & terrified state on Jan. 15, 1919 :— 
Held: the magistrate was justified in taking 
into consideration all the circumstances of 
the case, including the condition of the birds 
when exposed for sale & the fact that they 
had to be kept in Ireland for some time in 
order to endure the journey & arrive alive, & 
also the length of the journey, in order to 
arrive at the. conclusion that the birds were 
recently taken.—Harris v. Luoas, [1919] 
2K. B. 291; 88 L. J. K. B. 1082; 121 l. T. 
317; 83 J. "Pp, 208; 35 T. L. R. 486; 17 
L. G. R. 421 ; 26 Oox, C. OC. 468, D. C. 


564. Add. Annotation :—Apld. Harris v. Lucas, 


[1919] 2 K. B. 291. 





vookiog parte that he had got aroun ga iit PaciFio Ry. Co. pat), 
fas . . = uable ’chaser, worth abou 
a ae tage! ee a figure arrived ‘at by the groom him- 
a from etary gossip. ° te 
© groom the co.’s form of “ consign- 
& others were sick Renee ee ment note & waybill ” for live stook a 
after. It subsequent! estab- the groom filled it in for carriage at 
lished that they died of arsenic poison. Lonoledce ct 
An eetou against deft. calvary fe. Avie heen: 163 
or negligence was dismissed, as there 
was no evidence connecting the cause Held: (1) the above conditions were 
of injury with any alleged negligence. 
The coe a the slaeior: ee rhe 
Batty, cf pbeculation, & certuln | Hover that the hores was to be carried | SxGeRt, #UCh 96 
plete answer to pitf.'s claim that the re ue in .n Nite t 
damages a arose from defts.’ negligence. oO. trom fe Poh (3) 


2D. lL. R. 6013; BH Sask. L. R. 1 
ete, 3 W. W. R. 7883 revsg., 14 
ask. L. R. 5.—CAN, 


PART VII. SECT. 2 


t, with ghe Train run in contravention 
The horse of” ‘Lor a@’s Day Act.)—Pltf. abippes 
oods, Pig one horses, by d 
née, 6 





special contract 


(2) the contract. of proven that dette. should not be 


carriage, which was signed by the 
groom under a direction 


rs a any oe oF or damages = ped a 
"| 0 e live stock reason Oo ury 
by em lone t arise from a 


Higion should in no case be 
rate, oxempted the | °° 
any reater Seepouaible for any amount rhea 


in’ order to certain 8 sums named 


aap accompanied his goods, & the train 
make the co. Hable tor ‘ne full value : 
(1922), a : na 31; [1922] of the horse, the declaration of value was lawfully proceeding on a suncey: 


must have 


Yy. Co., No. 541 1, post.— 


y co. made conditions indilog ofan & “ water’ 
tio 


t beyond the value, 1 in the case 


G Co. v. Can 
of horses, of £50, unless a higher value 
declared in wrt (1824), ra D. L. ‘ $013 


ting at the time of 


[1921 
defivery, & a percentage of 14 per cont. Fi 
eee at ae br whe an declare : a b. Maat ba under no 
1) 6 above-nam 8 
race horse, exceeding £50 in value, was 
delivered to the co. for transit by the of deli 
sender’s groom, who informed the Gin Wanace 


Se en iternan 


eter eer 

to them tor | the "a —KNIoRT-W son Ranon. | lability of defta, in the case of @ co)- 

DIAN PaciFio Ry. Co. | lision a stated sum did not sustain 
15 Sask. L. R. | the defence, because that p 

Pa 788; revsg., | must be taken not to have contemplated 


been made with the in- | 20twithstanding the Lord's Day A 
tention of paying the higher rate, & yee a collision occurred with one 0 


the statement ect value made by the 
of value— Re- | gtoom to the®booking clerk was in- eat kek because in contravention of 


sufficicnt.—Fox v. LONDON, MIDLAND 
& SooTTisd Rx Co., 11926]. R106. | §00ds of pitt, were d 


trains, which was bei run 


t Act, & some of the horses & other 
estroyed or 
nseed. Itf. aed in tort tor the 

unt of his loss, claiming much more 

obligation Jo than the limited amounts stated in the 
ateon | special contract. Defts. set up the 
special contract :—Held;: the pro- 
sion of the contract Umiting the 


@ collision yes be: reason of the 
breach of a statu Py ietiactl pro- 


Habllity “un- | hibiting & making unlawful act 
leas written —— delivered al point 


RISE ©. 
of notice.}— | CANADIAN PacrFfic Ry. Co. (1910), 
-Rancatna Co. vo. | 14 W.L. R.635.—CAN. — 
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which caused the collision.— 


Part X.—Cruelty. to and 


Norz.—The Act now in force in England is 
Protection of Animals Act, 1911 (c. 27), as amended 
by Protection of Animals Act (1911) Amendment 


Acts, 1012 (c. 17), & 1921 (c. 14). 


In considering 


the cases in Sect. 1 of this Part, regard should be 
had to their dates & the Act under which they were |. 


decided. 


672a. Shooting trespassing dog—No attempt to 
drive dog away before shooting.|—A farm 
labourer shot at a dog which was trespassing 


on his master’s land, & weunded it. 


The 


dog was not doing damage & deft. made no 
effort to drive it away before he shot it, & 
the justices found that shooting was not | 
necessary :—Held: he was guilty of ‘ cruelly 
ill-treating ’’ the dog within Protection of 
Animals Act, 1911 (c. 27), 5. 1.—BARNARD v. 


Evans, [1925] 2 K. B. 794; 


932; 138 L. T. 829; 


89 J. P. 165; 


94L. J. K. B. 
4] 


T. L. R. 682; 28 Cox, 0. C. 69, D.C. 


574. 
[1925] 2 K. B. 794. 


576. Add. Annotation :—Distd. Barnard v. Evans, 


[1925] 2 K. B. 794. 


587. Add. Annotation :—As to (1) & (2) Refd. 
Jenkins v. Ash (1929), 45 T. L. R. 479. 


Liberation in exhausted condition.]— 
On a prosecution of A. & G. for cruelly 
ill-treating a live wild rabbit contrary to 
Protection of Animals Act, 1911 (c. 27), 6. 1, 
it appeared that A. had dangled the rabbit 
three or four yards away 


587a. 





by its hind le 


Add. Annotation :—Distd. Barnard v. Evans, 


651. 
653. 


54. 


iss) 


from two greyhounds, held in leash by G., 


& that the greyhounds having been taken 


656. 


thirty or forty yards away, the rabbit had 


657. Add. Annotation :—Refd. Theyer v. Purnell], 


[1918] 2 K. B. 333. 


587b. 


‘Vol, 1.—Animals, Cases 572a—-606, 


Killing, Maiming, and Wounding 
Animals. 


been thrown on the ground, where it had 
remained, only hopping a couple of yards 
when flicked by a hat. The magistrate held 
that there was no cruel ill-treatment within 
the sect.; that what had been done by 
resps, was’ordinary coursing & so protected 
by sect. 1 (3) (b), & that there was no evidence 
of the rabbit having been liberated in an 
injured, mutilated, or exhausted condition. 
On appeal :—Held: all the evidence showed 
that there had been cruel ill-treatment of the 
rabbit & that the rabbit had been liberated 
in an exhausted condition. On this ground 
& also on the ground that the cruel ill-treat- 
ment occurred before the rabbit was liberated 
for the purpose of being coursed or hunted, 
resps. had not brought themselves within the 
protection given by the sect. to the coursing 
or hunting of any captive animal.—JENKINS 
v. ASH 1022) 141 T.. T. 591; 93 J. P. 229; 





45 T. L. 9; 27 L. G. R. 6387; 28 
Cox, C. C. 665, D. C. 
Ill-treatment before  liberation.]—- 


JENKINS v. ASH, No. 587a, ante. 


595. Add. Annotation :—Refd. Re Grove-Grady, 


Plowden v. Lawrence, [1929] 1 Ch. 557. 


618. Add. Annotation :—Refd. R. v. Wood, Ea p. 


Farwell (1918), 87 L. J. K. B. 913. 
Add. Citation :—26 Cox, C. C. 118. 
Add. Annotation :—Refd. Nye v. 
(1918), 87 L. J. K. B. 590. 

Add. Annotations :—Consd. Horton v. Gwynne, 
[1921] 2 K. B. 661. Apld. Farey v. Welch, 
[1929] 1 K. B. 388. 

Add. Annotation :—Refd. 
(1918), 87 L. J. K. B. 590. 


Niblett 


Nye v. Niblett 


ene 


Part X1——Diseased Animals. 


664. 


659. Add. Citation :—88 L. J. K. B. 263. 





PART X. SECT. 1, SUB-SECT. 1. 
574 ii. —-—— Failure to remove from 
animal broken pieces of instrument.}— 
Resp. undertook to treat a horse, & 
inserted into the animal’s urethra a 
catheter, which broke, & the horse was 
returned to its owner with the brokcn 
pieces left in the urethra :—Held: (1) 
if resp. allowed the broken pieces of the 
catheter to remain in the urethra for 
an unreasonable time, without taking 
any steps to alleviate the pain or with- 
ene any steps to secure their 
® unreasonably caused un- 
necessary pain; (2) resp. was under a 
duty to inform the owner of the horse 
within a reasonable time that tho 
fragments were in the animal’s urethra. 
8. R. 421.—AUS. 
sc. Abandoning horse in atreei— 
Horse found starving-——-Whether owner 
exercising control.J—Held: accused 
could not be convicted of ill-treatment 
nnder Prevention of Cruelty to 
Animals Act, 1890, 3. 3 (a), as he was 
not in a position to exercise control 
over the anima! at the time of the il}- 
treatment.-—-R. v. Naziz Wazre (1919), 
I. L. R. 44 Bom. 159.—IND. ; 
sd. Permtiting animal injured on 


ship to land—Master of aby ignorant of | 
€ * 


animal's condition.}—lII 


ter’s want of knowledge was no defence. 
—M‘LAREN v. SMITH, [1923] S. C. (J.) 


Add. Annotation :—Refd. Phillips v. Britannia 
Hygienic Laundry Co., [1923] 1 K. B. 
9. 


that the animals are so affected.— 
BALDWIN v. SNOOK eat 2 W. W. R. 
814: 40 D. L. R. 433.—CAN. 


662 vii. --—-On a sale without 


: the mas- 





91.—-SCOT. Maas mr et eee 
seller to be affecte a certa 
PART X. SECT. 1, SUB-SECT. 2. contagious disease there is no common: 


se. Carrying cranes _ train — 
With eyes stitched up.j—Held : accused 
had committed no offence under Pre- 
vention of Cruelty to Animals Act, 
1890, s. 3, cl. (b), for the cruelty was 
caused by the persons who stitched up 
the eyes & not by the manner or 
position in which the birds wore 
carried in the train.—R. rv. IBRADIM 
MEER SAIKAR (1917), 1. L. R. 41“Bom. 
654.—IND. 


PART X. SECT. 1, SUB-SECT. 3. 
. ad Conner for Pgfie heh ech 
riving—J u on of one ts 

. t«. Newson (1916), 28 Can. Crim. 
Cas. 276.—CAN. 

PART XI. SECT. 1. 

662 vi. ——.]—A contract for tho 
sale of animals affected with a con- 

isease is an 

offence ag: R. 8. C. 1906 («. 75), 
4. 38, whether or not the seller knows 


53 


law duty upon the seller to warn the 
buyer of the disease, where the latter 
ie reputed to be possessed of more than 
ordinary skill & knowledge in the treat- 
ment of animals, the disease in question 
is fairly common in the neighbourhood. 
the buyer knows that the animal is 
suffering from some complaint, al- 
though not the particular nature of it, 
& the Luyer refuses to complete the 
sale until he has had the animal in 
his par gar pe a certain time. 

The Animal Contagious Diseases Act, 
R. &. C. 1906 (ce. 75), does not give a 

ht of action to a buyer of animals 
who suffers dam from a rale which 
is illegal under that Act.—O LEY 


662 viii, ———.}—In view of Orders 
in Council authorised under s. 38k 
pare tee tuberculosis ou the effect 
Q 


nimal Contagious Diseases ‘ 
R. 8. ©, 1906 (c. 75), s. 38, Baldwin v. 


690a. 


. 668a. Transit of Animals (Amendment) Order, 
. . £980-—M of ** consecutive journeys.’*} | 
-—Transit of {Amendment) Onder, 
1930, art. 1, enacts, among other things, that 
any road vehicle used for the conveyance of 
animals the propert of a dealer or in con- 
nection with e or business of a dealer 
shall, as soon as practicable after each 
occasion on which it is so used, and before 

other animal is placed in it, be cleansed 
and disinfected as therein mentioned, “‘ Pro- 
vided that in the case of a vehicle ... 
making consecutive journeys on any one day 
between the same two points, the requisites 
of this article shall be deemed to be suffi- 
ciently complied with if the vehicle is cleansed 
& disinfected ...as soon as icable 


: see OS tx, i: 
i Pane es o 
ty 

rbd,” 5 







to pitt. 7 


yale 


a conversations 
| Govt. heer & pitf. the Minister decided 


to have the cattle valued & ra oe 
The. oo were valued on behalf o 
rs not a Pes 


a commercial 
basis at £098, Pe Taga of this valuation was 


he signed the vatuetice form. 


ughtered on 
pei ll rap was Pont Ue aa 


d.not give within i a deve. 
Transit 


ven to pitf. & 


i ae 
as required 


use 39 of Animals 
& General) ho Aes 1912, a Rantee ease that | 


. he disputed ~ valuation. Afterwards plté. 
- claimed from the Minister the difference 
between the 2098 & the value. 
The latter was agreed at the trial to be 


after the completion of the last of such 


consecutive journeys.” :—Held: on the con- 
struction of the eae the expression ‘‘ con- 
secutive journeys ... between the same 
two points ”’ in the proviso to art. 1 does not 
mean consecutive journeys in the same 
direction between the two points, the return 
journey counting as distinct, but consecutive 
journeys in either direction, & the vehicle 
need not be cleansed & disinfected until the 
completion of the last of its consecutive 
journeys in either direction.—NETHAWAY v. 
BREWER, [1931] 2 K. B. 459; 100 L. J. K. B. 
524; 145 L. T. 191; 95 J. Pp. 159; 75 Sol. 
Jo. 359 ; 29 L. G. R. 489, D. C. 
e Double *__Meaning.|—Held : 

the words “ wath a oped "> meant twice 

dipped & not dipped for escond time after 
the first prescribed dipping —ADAMS vw. 
GaLLoway (1925), 23 L. R. 588, D. O. 





604a. Compensation—On commercial basis 


of 
valuation—Fafiure to object—Valuation bind- 
ing.}—By Diseases of Act, 1894 
(c. 57), 8. 15 (2), “‘ The Board shall for animals 
slaugh under this section pay com- 
pensation as follows: (i) Where the animal 
slaughtered was affected with foot-&- 
mouth disease the compensation shall be the 
value of the animal immediately before it 
became so affected. (ii) In every other case 
the compensation shall be the value of the 
ae immediately before it was slaught- 
ere 99 


Pltf. was the owner of a herd of pedigree 
Friesian cattle which became infected with 
foot-&-mouth disease, & the Minister of 
Agriculture & Fisheries provisionally decided 
that it was not a case for slaughter, but was 


699. 


700. 


705a. 


£2,162. The claim was based (inter alia) on 
the provision in s. 15 (2) that ‘‘ the value ” 
of the slaughtered animals should be paid as 
compensation :—Held: as pilftf. the 
Minister had agreed that 
should be on a commercial basis, the agree- 
ent wee binding & the Lag of pltf. failed.— 
Bur MINISTER AGRICULTURE & 
FisHERIne (1981), 47 T. L. R. 492. 


Add. Annotation :—Ase to (1) Refd. R. v. 
North Worcestershire Assmt. Oom., He p. 
Hadley, [1929] 2 K. B. 897. 


Add. Annotation :—Refd. Fisher v. Oldham 
Borough Corpn. (1980), 143 L. T. 281. 


Burden of proof—Diseases of 
Animals Act, 1894 (c. 57), ss. 4 (1), 57 (1)-] 
—A farmer who was summon und 7 
Diseases of Animals Act, 1894 ies rahe 8. 4, 
for not giving notice with all practicable 
speed to a constable of the fact t. two of 

cows were suffering from foot & mouth 
disease, contended bek before the justices that 
as there was no evidence that he knew before 








of losing his stock. ‘Su beoquen yy. however : 
the © 


7 tee 


e valuation . 


the day on which he gave notice that the 


animals were affected, he had discharged 
the onus which lay upon him under sect. 4 
by giving notice on that date. The justices 
accepted this contention, & dismissed the 
summons :—Held: this contention was in 
direct conflict with sect. 57 of the Act, 
which cast on the accused the onus of prov- 
ing absence of knowledge, & that the justices 
ought to have convicted.—WILSON v. YaTus 
eR Ble: J. = a 447. L. R. 253 25 





applicable ita vi., 5 Oe bag Po sso a 
a le @ ‘ence o 
tlegal sal of cattle Woon, WEILLER 
& rape LtID. v. VaLooun, {1991} 
2 W. W. R. sen 


exposed fo oreale by dor & h knows 
eo by a vendor e knows 
that tpellbarag Barby are infected with a contagious 
e is Haun 50 8 penalty under 
Animal Con us Diseases A vi & it 
pact. 2 of the animals under 
the sale fs illegal & 


uch mstances: 
void. If in addition to the breach of 
his sta greet duty the vendor makes 
resentations to the oo 
aap not the animels & thereby ¢ in- 
purchase them, 


Setecn £0 

latter is entithed to Eucoeed in an action 
an 

by him, & in any event. he is en 


by him to 
the vendor ta port contrast, ue 
Prot me fas 70 

D. L. R68; “{1039] 3 WW. 


' $© recover any one paid 


PART XI. SECT. 2, SUB-SECT. 2. 
690 i. —— Validity o a 
Blank form issued by 
hig ota hd Officer—Day & 


ie by oF pea ee R., Agu file 


PART XI. SECT. 2, SUB-SECT. 3. 


sk. H ed garbage -— U 
loence ce soar Pas 
of cause ne ae obtained a 


a Pa fe aes 


Gane bees sacs 


than Sea ees 14 


| —-R. 
640; 53 D.L 


than garbage f pon su 
pliant, -~—A LDERSO “alae io ina (193), a 
.L. R. 8983 21 Exch, 0. R. 869.—0 
PART XI. SECT. 2, SUB-SECT, ag 
sl. Power to make 
admiasiton of 


pa Mr 


municipel cow eli und: unicipal Ac 
Mo OLD, st ts i a 
3—OAN. 


PART XI. SECT. 2, SUB-GECT. @. 


‘Vol. Animals. 
-Nor—It has bee found desirable to add the following Part — 


Part Xtl—Breeding of Animals. 





Btatu control—Horse breeding.)—See Horse | For expense covering.|—See original 
si Act, 1918 (c. 18). volume, p. 257, No. 880. 2 
: Increase in animais—Who entitled to.]—See 
_ Hire of stallion 8 services—Right of lien on mare original volume, pp. 212, 218. 
PART XII. neid the refusal ion— 
of a “cartidcats of” Tee registration, it Heo Vol iL, seis aaa eee 


Cae sfueat of eertaae of nagem 
usal of certtfloale of regiinaiion appeared th t pitt, was Si gre actual 
Owner but bad control & ma ent are improper by 
dct, 1916.)—At the trial Of stan an or of the animal:—Held: h as en- stallion.}—Geet Vol. If., p. properly served cases 


€ e 6 W. 
the owner of a | titled to maintain the action.—Durron | 5% ia a. 


‘who was 
tallion, against the members of the | ¥-_ EVANS (1920), 16 Tas. L. R. 45.— —— ——- Breach of contract. 
30ard ‘of Control & Appeal under the | AUS. SINOLAIN v. WALKER, net 880 f., am 
xbove Aet for wro refusal to Hire of stallion's services—TAabtlity | —CAN. 


Cases 3—3Ga. 


24. 


26a. 


proceeded aftor the expiry of the time, 
both parties find Rigid before them & 


taki 


4 part in 
award was made & not appealed from 
or moved against, & had ever since 


been 


submission must be taken to have heen 
made & to include the terms contained 
in tbe written one. & the award to 
have been made pursuant to the parol 
submiasion.— HARRISON v. ean 
(1918), 41 O. L. Be 195; . WN. 


Eneuisu AND Empire Dicest SuprLEMENT. 


ARBITRATION. , 
Part 1—The Submission. 


3, Add. Annotation :—Refd. Charles v. Cardiff 36a. Reference under National Health Insurance 


Oollieries (1928), 44 T. L. R. 448. 


Add. Annotation :—Refd. Anglo-Newfound- 
Sore Development Co v. R., [1920] 2 K. B. 


Add. Annotation :—Refd. Anglo-Newfound- 
a Development Oo. v. R., [1920] 2 K. B. 


—-—~ Verbal agreement to grant royalties— 
Amount to be settled by arbitration—Refusal 
of grantee to arbitrate.|—In 1913 a patent 
was granted for ‘‘ Improvements in winches 
for operating the rope of a duplex derrick.’’ 
Between the times of the filing of the 
provisional & complete specifications, the 


patentee, under a verbal agreement, 
entered the service of a co. engayed in 
making windlasses as technical adviser & 


engineer draughtsman ; & the co., while the 
patentee was in their employment, made 
& sold the patented windlasses. In 1919 
the patentce commenced an action against 
the co., alleging that it was a term of the 
verbal agreement that, during pitf.’s service, 
the co. should have pltf.’s licence to make & 
sell windlasses under the patent, at a reason- 
able royalty, &, failing agreement between 
the parties, at such royalty as might be 
settled by arbn. He contended that he 
would have received at least 5 per cent. on 
the selling price of the windlasses. Defts. 
denied that they had agreed to accept a 
licence from pltf.-—Held: pltf. had proved 
that the agreement for a licence had been 
made; he was entitled to a reasonable 
royalty; &, as the agreement was verbal, 
& defts. refused to refer the matter to arbn., 
the matter could not go to arbn. It was 
directed that the matter should be referred 
to an official referee fOr inquiry & report 
under sect. 13 of the above Act.—FLEMING 
: pve wv S.) (Grimspy), Lrp. (1921), 38 


PART 1. SECT. 2. 








reforence to arbn., 


he proceedings, & the 
the Pena] Code 


acted upon:—Held: a parol 


245.—CAN. 117, P 


10 Signature of one oy 
aeries of documentsa—Farming part of 
cement, 


aqr 

agreement to submit 
arbn. may be collected from a scrier 
of documenta, cven though connected 
by parol evidence, & siguature of any 
document ferming part of the agrec- 


}—A submission or written 
erences to 


of an ekranama  hecessary steps 

pursoant to the award, that a complaint 
at a non -compoundab le offence under 

been committed 
shall not be proceeded with, the con- 
sideration is unlawful on the ‘ground of 
public policy, & the award & ekranama 
are therefore unenforceable; that is 
so irrespective of whether in law a_ is a 
peoreona on ee has Espen commenced.— & acti 
v. 

NATH pane MO 87 tL. R. Ind. App. 
li. -—— ce requisites. ] — An 
‘ward made by arbitrators 

invalid on the ground 

reference to arbn. the actual dispute 
is stated merely in general terms, when 
the award iteelf shows that the nature 
of the dispute was 
to the arbitrators 


56 


that in the 


propery explainod 


Ls peat of Insurance Commissioners. ]— 
“td an agreement between a medica] prac- 
titioner on the panel & the insurance com- 
mittee of a county, the practitioner agreed 
to give medical treatment to insured persons, 
& by clause 1 the Nationa) Health Insurance 
(Medical Benefit) Regulations (England), 
1918, were incorporated. By clause 14, 
‘any dis me or question arising between 
the committee & the practitioner ... relating 
to the construction ot this agreement or the 
rights & liabilities of the committee or the 
ractitioner . . . hereunder shall be referred 
the Comrs.’’ By reg. 51 of the regulations, 

‘* Where under the provision of these regula- 
tions or of any agreement made between the 
committee & a practitioner... is referred. 
or any appeal from a decision of ‘the com- 
mittee is made to the OComrs. the Comrs. 
shal] determine such questions or appeal in 
such manner as they think fit, & if in the 
opinion of the Comrs. a hearing is required 
they may authorise any two or more of the 
Comrs. to hear & determine such question 


- or appeal & any decision of the Comrs. or 


them made under this article shall be 
fina] & conclusive.”’ <A dispute having arisen 
under the agreement, the practitioner 
brought an action against the committee in 
respect thereof, & the committee applied 
under the Act of 1889, s. 4, to stay the action : 
—Held: the action must be stayed 
(Prckrorp, L.J. & SARGANT, J.) upon the 
ground that there was a ‘“‘ submission ’’ to 
arbn. within the Act of 1889, s. 27 (BANKEs, 
L.J.), upon the ground that under reg. 61 
a special tribunal was constituted with 
special powers for determining disputes 
between practitioners & the committee.— 
OLEMENTS v. CouNTY of DEVON INSUR- 
ANCE COMMITTER, [1918] 1 K. B. 04; 
87 - J. K. B. 203; 118 L. T. 89; 82 J. P. 
71, C0. A. 


any o 


ment is sufficient to bind the person v. Anarene GANESH BHAGAT 
so signing to the submission contained 


(1923), I . iL. R. 2 Pat. 654.—IND. 


di. -——— Informal extension of bs 
written submission amounting to new on ene ale ya eR She aaron Ge lit. <i supal ton fo arbn. 
i et Aa aR rie to by ae (1920), I, L. R. 42 All. 525.—IND. mission which provides that either 
written submission to arbn. nor was ei. Must not be ponirary tp public party in case of a dispute arising on 
the time extended. The arbitrators policy.J—If it is an implied term of a ‘the contract is at liberty to take the 


to get the dispute 
decided by arbn.—BURJOR 0, Pa eG 
MAN CiTy Lines, LYrp. (1925), I. L. R, 


igo Bom. 854. —-IN D. 
reement to sub- 


fll, —— Written 

mit. }-A submission ‘ 
Indian Arbn. Act need not be signed 
by both parties. All that is re 

ten agreement to submit, 
npen it.—RADHA KANTA 
BIRENDRA DAS »v AERLIEN BROTHERS (1928), 
I. L. Eh. 56 Calc. 118.—-IND. 


PART I. SECT 3, SUB-SECT. 1. 
sa. fap gf tial of avpraisers— 
anyement separate from 

oie. Field * not to constitute a 
submission to arbn., but a ebro vision for 
eupraeament: —SERARLE ALLIANCE 

NSURANCE Co., {1925 4D. L. R. $78: 
easy We, W. R. 729.—CAN, 


8 not 


BauaDvUusB 


41, 


PART I. SECT. 8, SUB-SECT. 2. 


requisite eight. A verdict wae given ies 
Deft. appealed :—Held: the | ., “7 .]— The 


Add, Annotation :—Consd. O’Rourke v. Dar- 











Liability for negligence.|—A of sur- 
veyors was appointed jointly by the parties 
to a contract for the sale of certain growing 
timber, to value the timber. The vendor 


A ret lS GER. © NR 








——.}—In an action of 
0. h 34 
6 Pat. 556.—IND 





ad acted as an arbitrator, & no 





PART I. SECT. 4. 


42 iii. ti. S.P. JNAUENDRA NATH BAGCHI 
slander the parties agreed to trial before URES CHANDRA Roy (1927), I. L. R. 
a judge & seven jurymen instead of the 5 ‘ i 

selection 
guardian capnot he referred to arbn., 
as it is not a matter of private interest 


Vol. 1.—Arhitration. Cases 41—188a. 


: ; subsequently commenced procee against 
bishire, [1920] A. O. 681. the surveyors for dam for negligence in 
44a, - ———— Appeal.}|—Where proceedings are ct of their valuation of the timber :— 
taken out of the ordinary cursus curia, Sith Held: the surveyors were in the position of 
the azsent of the parties, the decree of the ct. Gaaal er ators: & the action failed.— 
below cannot be regarded as the award of YNTON v. RICHARDSON (1924), 69 Sol. Jo. 
an arbitrator, so as to deprive either party 107. : 
of the right of appeal, unless there has been | 78. Add. Annotation :—Refd. L. & N. EH. Ry. wv. 
an attempt to give the ct. a jurisdiction Hasington Union Assmt. Com. & Hasington- 
which it does not possess, or unless the pro- with-Thorpe Parish Council (1925), 05 L. J. 
cedure has been so violently strained as to K. B. 2565. 
be Rut entirely out of its course.—PIsanr v.| 79, Add. Annotation :—Refd. Re Badische Co., 
tp . 0 yg tar (1874), L. R. 5 P.O. Bayer Oo., etc., [1921] 2 Oh. 331. - 
. ; - 729 ; 22 W. R. 900, P. C. 80. Add. Annotations :—Refd. Fried Krupp Akt. 

58. Add. Annotation :—Consd. Charles v. Oardiff v. Orconera Iron Ore Co. (1919), 88 L. J. Ch. 
Collieries (1928), 44 T. L. R. 448, 804; Re Badische Co., Bayer Co., etc., [1921] 

58a. |—Boyrnron v. Ricoarpson, No. 2 Ch. 331; Jebara v. Ottoman Bank, [1927] 

Tla, post. 2 K. B. 254. 

66. Add. Annotations :—Consd. Richardsons & | 125. Add. Annotation: — Refd. Woodrow  . 
Bradley v. Bernhard, [1925] 2 K. B. 121; | Trawlers (White Sea & Grimsby), Ltd., 
Simbro Trading Co. v. Posograph (Parent) _ {1930]1 K. B. 176. 

Corpn., [1929] 2 K. B. 266. 135a. ——.]—By a contract made between an 

68. Add. Annotation :—Consd. Charles v. Cardiff i buyer & English sellers it was pro- 

3 Collieries (1928), 44 T. L. R. 448. vided as follows: ‘' Any dispute arising out 

70. Add. Arinotation :—Consd. Charles v. Cardiff Se a. ea 
Collieries (1928), 44 T. L. RB. 448 London in the usuaJ way.’’ A_ dispute 

be pie One : having arisen between the parties, defts. 

71. Add. Annotations: —Apld. Boynton v. appointed M. as their arbitrator. Pltf. 
Richardson (1924), 69 Sol. Jo. 107. Consd. ‘having failed to appoint an arbitrator after 
Wisbech R. D. C. v. Ward (1927), 91 J. P. 200. due notice given, M. made an award in 
Refd. Brightman v. Tate, [1919] 1 K. B. 463; favour of defts., & defts. thereupon counter- 
Wisbech R. C. v. Ward, [1928] 2 K. B. 1. claimed to enforce the award :—Held : (1) the 

71a. Surveyor’s certificate—Valuation of timber— words ‘‘ to be settled by arbn. in London in 


the usual way’’ meant the way in which 
disputes arising as to the particular com- 
modity were settled in London, & there was 
ample evidence that the dispute had been 


— 











a Ne ene et ra 


authority, the pursuers maintained 
that this depended on a legal inter- 
pretation of matters outwith the agree- 
ment, & consequently that. the clause 
of arbn. did not apply, & that the 
of a question raised in the action foll to be 

ecided by the Ct. of Session :—HLHeild : 
the arbn. clause was a general clause, 


A ne tee ow: 


appeal lay.—LOANE v. BLack, [1925] 3 
ty. L. R. 40.—-CAN 


42 itv. —— ——.}—Re FRASER’S 
APPEAL, Rte WINNIPEG CHARTER, [1927] 
4D. L. R. 2138; [1927} 2 W. W. R 
600 ’ 36 Man. L. R. 597.—CAN. 


PART I. SECT. 8, SUB-SECT. 6. 


51 ii, ——.}—Where land was ex- 
propriated for railway purposes the 
railway co. & the owner agreed to have 
the compensation determined by refer- 
ence to three named persons called 
** valuers ” in the submission; their 
decision was to be binding & con- 
clusive on both parties & not subject 
to appeal; they could view the pro- 
perty & call such witnesses & take such 
evidence, on oath or otherwise, as they, 
or a majority of them, might think 
proper; & either party could have a 
representative present at the view 
or taking of evidence, but his failure 
to attend for any reason would not 
affect the validity of the decision :-— 

eld: t agreement did not provide 
for a judicial arbn. but for a valuation 
merely.-—CAMPBELLFORD, LAKH ON- 
TARIO WESTERN Ry. Co, v. Massiz 
(1914), 50 8. CG. R. 409.—OAN. 

mi, Assessing loss by theft & fire— 
Appointment of eee under are 
rangement secpar from policy.}— 
Held :- a provision for eppralmnent. 
& not a submission to arbn.-~SEARLE 
vw. ALLIANCE INSURANCE Co., [1925] 4 
D. L. R. 878; [1925] 8 W. W. R. 729. 


ni, S.P. IRWIN 0. CAMPBELL (1914), 
$2 0. Le R. 48.—CAN. . 


between parties.—PALANIANDI CHETTI 
v. ADAIKALAM CHETT1 1923), 1. L. Rh. 
47 Mad. 459.—IND. 

ac. Construction of agreement—-In- 
volving point of law.}—By an agrreo- 
ment between the N. B. Ry. Co. & 
the F. Ry. Co. it was provided that, in 
the event of an Act of Parliament 
being obtaincd & the capital being 
subscribed, a line of oie f should be 
constructed by the F. Co., & thereafter 
worked by the N. B. Co. on certain 
terms. It was further provided that 
the N. B. Co. should be bound. to con- 
tribute to the F. Co. a sum sufficient to 
make up a dividend of 4 per cent. on 
the “ peep share capital ’”’ of the 
F. Co., & that all questions which 
might arisc between the parties in 
relation to the agreement, or the im- 
port or meaning thereof, or the carry- 
ing out of the same, should be referred 
to arbn. in terms of Railway Oom- 
anies Arbitration Act, 1859. The 

e of railway was theroafter con- 
structed & worked in terms of the 


; Co. against tho 

. Co., concluding for declarator (inter 
alia) that the Sa reed were freed & 
relieved of all liability to make up the 
dividend of the F. Co. to 4 per cent. 
& that the articles of the agreement 
thereanent were null & of no effect, 
the pursuers averred that the ez facie 
cap! 


1 of defenders’ co. was not the 
paid-up share capital ’? on which the 
dividend had _ been ideo pit in 
ital ier : Leeper ery was moat 

a 
& ultra vires of their statutory 


57 


by which the parties had contracted 
themselves out of the jurisdiction of 
the ct. as to anything which fell within 
the clausc; the questions raised were 
questions of the construction of the 
&, accordingly, must be 
determine by the arbiter, even 
although their determinations de- 
pended upon the question of ultra vires 
& although it involved a point of law.— 
NortTu BRITISH Ky. Co. v. NEWBURGH 
& Norra Fire Ry. Co., [1911] 8. C. 
710.—-SCOT. . 

sm. Liability for & amount of ali- 
mony.}—Held: proper subjects for 
arbn.— HARRISON v. HARRISON (1918), 
O. L. R. 195; 130 W. N. 245.— 


AN. 

sp. Right to receiver & tnjunction. ]— 
Held: not a matter to _ refer.— 
SURENDRA KUMAR Roy CHOWDHURY 
v. SusHiy Kumar Roy CnOwpHURY 
(1927), I. L. R. 55 Calc. 249.—IND. 


PART I. SECT. 5. 
st. Reference by Crown—By whom 
-}—DOMINION BUILDING CORPN., 
LTp. v. R., [1927] 2 D. L. R. 5103 
(1927] Exch. C. R. 79.—CAN. 


PART I. SECT. 6, SUB-SECT. 1. 
187 it. ——./—Where a submission 
to arbn. is made subject to Arbn. Act. 
1.8.A., 1922 (c. 98), the provisions of 
that Act must be held to be applicable 
in so far as they can reasonably be 
MASTERS & M 


applied.—. CDOUGALL v. 
STRPHEN, STEPHEN vo. Masrers & 
McDovue 1925) 4 D. L. R. 684; 





141. 


146. 


147. 


147a. me 


objec- 


hae 


uct panes ga 


_failed to move within the limited 

is remedy in that respect had la 

'HORNETT & FER (198 4) 181 
68 Sol. Jo. 


havi 
time, 
SCRIMAGLIO v. 
L. T. 174; 40 T. L. R. 820; 
680; 29 Com. Cas. 175, O. A.. 
Add. Annotation :—Refd. Phoanix Insce. of 
oo v. De Monchy (1929), 141 L. T. 
Ada. Annotations :—Consd. Woodall] v. Pear! 
Assce., {1919} 1 K. B. 698. Distd. Macaura 
wv. Northern Assce., [1925] A. ©. 619. Refd. 
Sanderson v. Armour (1922), 91 L. J. P. 0. 167; 
rie ot uu v. Cheong Yue 8.8. Co., [1926] 


ee Annotation :—Consd. Macaura v. North- 
ern Assce., [1925] A. C. 619. 

-/—In a proposal for insurance 
against accident the intending assured stated 
his occupation & signed a declaration that 
the answers to the questions therein were 
true, & that he agreed that the declaration 
should be the basis of the contract between 
him & the insurance co. whose policy, subject 
to the terms & conditions thereof, he agreed 
to accept. The  poey. recited the proposal 
& declaration ‘‘ ch proposal & declaration 
warranted to be true it i is agreed shall be the 
basis of this contract ... & be considered 





‘as incorporated herein, & any suppression, 


misrepresentation, or misstatement of fact 
in such written proposal & declaration shall 


ee 


err. me Ot eRe SCT aS Se eS 
wes ee A oy a! Sa Sele “OH ae 
5 " 2. 





- Enquan AND. Eurian Dioner Sureummer. Crees eae se 


 wehhled “in the usual wa. —s (2) any 
tion to the award upon 
‘larity or miscond 
arbitrator could only be taken Poy motion | 
to set aside or remit the award, & piltf.. 


facto render thie potley ani veh” j . 
 Bipevided that twas s condition. lent: 


that t the Big recovery of aay yeas soll grreiel Rolie 


be strictly observed. Condition § provided . 


Hak the Boley malght be renewed (oom Joe 
ear but only upon condition that nothing: 
4 to Teoreaan the risk, & if the. 


gee een creseed by inter alia) the easured 


pis ac Se some 0 -ocoupation, then 

riateggrth in writing of such increased 

ek civcn be pag eee OR dg y extra 
premium that may be nired paid... the 

can be made.”’ 

condition 11, “If any raneation shail 

touching this policy or the Hability of 

the co. thereunder or the extent or ure 


-of such liability or otherwise ee i 


connection herewith ions a a 
persons claiming thro @ assured may 
refer & shail be bound. if the oo. shall so 
require, to refer the same to arbn. by one 
arbitra: for to be on or in default of 
agreement by two arbitrators & their um 
under the Act of 1889... & no person 

be entitled to bring or to maintain any action 
or proceed ok on this policy except for the 
sum awarded under such arbn.” During 
the currency of the policy the assured was 
killed by an accident. The co. denied 
liability on the policy on the ground that the 
assured either misstated his occupation 
in the proposal, or, if not, had c his 
occupation for one involving increased risk 
of which notice as required by condition 
8 had not been given to the co., & contended 
that the policy was therefore void, & they 





PART I. SECT. 6, SUB-SECT. 3. 


145 v. 
insurance provided that 


——.}~A policy 





ge extent & m 


roceedings & to refer to arbn. :— 
of fire eld: the contract having been re- 
a elatan be pudiated the dispute was 5 not one as to 


si, —— or comomee of contract 
prevented by ea os firm 


6 policy, 


ected & an action be not commenced 

thin three months after such rejec- 
tion, aJl benefits under the policy 
should be forfeited, & further any 
question of amount of loss shonid be 
referred to arbn., such arbn. to be a 
oondition precedent to any action. 


o a claim sent in, the co. answered 
that they did not upon the 
amount c ed & that under the con- 


ditions of the eeey the they did Boe 
their 


right of eee ss pn it might be 
decided whether such rejection was 
ng, & was oat in the 
event of that question cei Be ecided 
against the co. that it would become 
necessary ascertain the umount of 
the loss by arbn.—EAGLE ie & 
British DOMINIONS ee 
Vr Dias (1922), I, Re 4 47 7 Bom: 
145 vi. ———.]—~Insurers alleged 
that material misrepresentations were 
made by the insured in his proposal, & 
that consequently the policy was void 
under clause 7 of the policy, - or 
therefore a dispute arisen 
under clause 1 mld 
be referred 
question of eabeer presuntaane a 
within the arbn. clause in me policy.— . 
ipnmomnpeangy ee . . avy 
GENERAL ASSURANCE AssoON., LTD., 
{1924} 2 I. R. 96.—IR. - 
& 


145 vii. —— —-—F. insured 
motor char-a-bance with deft. co. The 
ward contained the usual clause as to 








disclosure by “him material 
. rendered it” null & void, but in 
action by F. the co, mo aa to elas the 


of pS ig Policy. shoul 


& not being otherwise within the arbn. 
clause could not be referred to arbn.— 
FUREY v. EaGLe, Stan & BRITISH 
DOMINIONS INsOF. Oo. (1922), 56 
I. a T. 23.—IR. ‘ 

-}+—The parties 
tearning a contract may ineert a orauee 
binding them to refer all hates 

utes, either in the 
of the contract or in pines of - breach 
of it, to arbn., & one p 
contract cannot, by Een rere the 
other Ferg has repudia the con- 
tract, get rid of ne arbn. clause.— 


SANDERSON RE Son Sore & Co. 
Lap. (1992), 61 L. 6? : 137 

T. 597 ; (iosai 8. 6. E: Gi. “Ly 117; 
58 So. L. HR. 968.—SOOT. 











@ il. ——-~-.}-—Where there is a 
fenudiation which goes te the sub- 
oO 


person setting up that repudiation can- 
not insist op a subordinate term of the 
Boutract _ aoe’ RAHAM 
ASSURANCE Co., 


PROVID LiFe 
[i922] N. 4 Z. D. R. 718.—N.Z. 
@ ili, ——- __—, }-Where a contract 
contains an arbn. clause, & one of the 
seeks to avoid the contract 


GENERAL | 
Co. oso), Z. L. R. 63 ‘Bom, a 


ith stir 


seen ¢ 
visions oe beak shipment of dela 

n as possible, subject 
right of refusal on the part . tthe par 
chasers. Hach contract oo 


arbn. clause in t oe. terme : * Any 
dispute 5 tg m Airy gto under this con- 
tract to be ed by cabs as 


all the bales a had been s india ¢ 
further Fear of jute eon India to the 
Argentine was prohibited. 

troversy he gen, Ges arisen Pisces the 
partion as to whether, in the ag ond 
contrasts had 


stances, the 

rendered void & e anenforceable quod 

the shipment of the remainder o 
bal Heid : one construction of me 
slapate ti ander the sontracte, & 

b 

: ell to be determined “S 
& Sons v. DEL SEL, 
tees] 8. 6. ( (BH. hh. 37.—8COT. 
re-lIf a 


contract is ge ceied an apen. clause 
falls i) such paneel aoe: ro Go. 


Linz B 
ate 68 D. L, R 133. 


Enistence of i: 
The ‘Fight of one saree A Se to 


inatst u roviding for 
selesence to to arbn. depen the Orst 
lace on. Tee ce of @ ute.—- 
Tou ae oe 3B Ae iat Sees 40 

Se 8. Ww. Ww. NAus, ; 
The existence of a 


the dispute to: be referred to arbn: | 
tion 11. In an action on the 





“VOL 22. ASBHEAROD. Uae Mic —~ i 


107; $0 Com. Ona. 28, H. Ins a 1928), 92 
L. J-E.B 8, O. A. fo. ( 


oe ‘the co. eeciiving sonetied ib “pees s v. Lewis. & Peat, [1928] 1 


e the obtaining of an 


&--candition precedent to a right of 165e. ArMirator fo be ap ted within limited 


“wotion ;- (3). the co. relying on the terms 
of the policy which rendered it void in certain 
events did. not Drcereaiet | Aad udiate the policy 
: the parties, 
& wore enti to Ite cel ai thé arbn. eaipes 
a6 a defence to the action.—WoopDaL. 
‘Pear, ASSURANCE Co., [1919] 1 K. B. 503 ; 
88 L. J. K. B. 706 ; 120 L. T. 656; 88 J. P. 
125; 68 ao Jo. 852; 24 Com. Oas. 237, 


_ 8 
antoas) A. “Oo. mit fo (2) Refd. Macaura v. Northern Assce. 


Compare original volume, p. 856, No. 293. — 


158. Add. Annotation gs aoe ©. Clifford 
(1026), 95 L. J. K. B. 


155. Add. Annotations sug . WW) Refd. Jones v. 
Oceanic Steam Na: tion Co., [1924] 2 K. B. 
bead ; N. V. Kwik Hoo Tong Handel Maat- 

| appl) v. Bop [1927] A.-O. 604. Ae to 
@) Re Reta. San derson v. Armour (1922), 91 


186. Ada. poe :—Consd. Board of Trade v. 
Oayzer, Irvine, [1927] A. C. 610. 


164. Add. Annotation :—Consd. Pinnock v. Lewis 
& Peat, [1928] 1 K. B. 690. 


164a. ———.]—By two contracts made in 1919, 
appit. bought from resps. a large quantity 
of ‘‘ American Fresh Eggs.’’ The contracts 
provided that in case of any dispute as to the 
Cheon or condition of the goods, the question 
ould be referred to arbn., provided that, 
‘* such reference shall be claimed in writing 
within three days after the goods have been 
landed.”” It was also provided that the 
award in writing of any two arbitrators should 
be conclusive & binding on all parties, subject 
to the right of appeal. The goods arrived 

is eer & were not examined at the port 
evens: but were sold by applt. to sub- 
purchasers. More than three days after the 

goods had been landed appit. wrote to res 
complaining that the goods were of inferior 
ara ty, & some time later he wrote a letter 
reference to arbn. Resps. 


S 


red for a voyage 
“from Rt to. | with < full cargo of linseed. 
The y provided for the reference 
of all disputes to the final arbitrament of two 


arbitrators, one to be tas Sisco by each of 


the es, with appoint an umpire, 
& clause con | Any claim must 
be made in writing & fe Caen arbitrator 
appointed within . three months of final 
plied with é& where this provision is not com- 
plied with the claim shall be deemed to be 
waived & absolutely barred.’ After the 
arrival of the ship at H. the charterers 
brought an action against the shipowners in 
respect of damage alleged to ve been 
occasioned to a part of the linseed during the 
royage by reason of the unseaworthiness of 
at the commencement of the voyage. 
powners pleaded that the charterers 


fetled to appoint their arbitrator within 


three months of the discharge of the ship & 
that by reason thereof the action was not 
maintainable, &, by order of the ct., the 
question whether the claim in the action waa 
barred by the arbn. clause was tried as a 
preliminary question of law :—Held: (1) the 
arbn. clause was not open to objection on the 
ground that it ousted the jurisdiction of the 
ct.; (2) inasmuch as the claim in the action 


- was founded upon a breach of the implied 


condition of seaworthiness, there being in 
the charterparty no express provision relating 
to unseaworthiness, the shipowners were not 
entitled to the benefit of. the term in the 
clause restricting the time within which the 
action could be Bis aie & consequently the 
claim was not barre by the arbn. clause.— 
ATLANTIC SHIPPING TRADING Oo. 

DreyrrFvus (L.) & Co., 1922] 2A. O. 250 ; 91 
L. J. K. B. 618; 127 L. T. 411; 38 T. L. R. 
5384; 66 Sol. Jo. 487 ; 15 Asp. M. L. O. 566; 
27 Com. Cas. 811, H. L.; varying 8. C. sub 
nom, Dreyrus & Co. v. ATLANTIC SHIPPING 
eapaap Mr we 37 T. L. R. 417, 0. A. 


Annotations :-—. & Expld, Czarnikow v. Roth, 
Schmidt, TTT 2 2) Dis art Distd. Ford o 


France), [ nth 197 oe onee 1k 


aiming a di 
not then take the objection that the claim Bion Furness (ira Oe oO. Rett, Costnopolitan 


was out of time, but signed a submission to 
arbn. in respect of each contract. At the 


0. 
nip Be, v. Hatton & Cookson, Ltd. (Liverpool) 71999), 


reference pee ip took the points that applt.’s 165b. —_—- —A Seager contained a clause 


claim was out of time, & that the goods should 
have been examined at the port of landing. 
' The arbitrators awarded “ that the Saves 


was out of time - e claim 
on the e Soreee also in ¢ n., & 
that therefore his case tails.” be buyer 
took no po to set t aside the awards, but 
nearly two years later brought an action 
ES for breach of contract :— 
‘Held: t. e awards were ¢ bar to the action.— 
AYS8COUGH v. SHEKD THOMSON & Co. (1924), sg 


L. J. K. vet 131 L. T. 610; 40 T. L. 


provid ana all disputes arising ‘out of the 
contract should be referred to arbn., the 
claimanta’ acbleratex to be ig oan within 
nt time therein limited, & if was not so 
inted the claim was to be deemed to be 
faived & absolutely barred. Loss to cargo 
ra suffered owing to-the ship’s unseaworthi- 
ness. The cargo owners claimed damages & 
went to arbn., but did not appoint their 
arbitrator within the time ted. An 
award was made in their favour, the ship- 
owners not appearing :—Held: although the 





463 iv. —— Lease in A. iteeit was i dispute, the arb: use dispute or difference arising out of eng 
ince on ts in the ease did not. apot a v. Sonteast or dealing should be referred. 
arbn. certain sponte matters & * Gowan, T1996] 8. 0, 58.—SCOT. to arbn. Pitf., who was not a member | 
other ee _ Teference: to thie |. of the assoon., having sued defts. for 
postions In b maz. = ‘the secon Meeuibere Ontos poe cee | cle ob tne cules telorring ty arte 

| on C+) : a 
validity of Spleen g ‘to guilt wee the | tn ih me : ee m0 pie A Of th a aaacoe ares 
. @ no 9 
whether the Vemant was Suaition t that e the Tales application for a stay of. proceedings 
under the lease er under a | of pat paper . ee must be dismissed. — LEVIN 9 BER, 
ad i rules.of wro., (1921) App. D. 18.—#. AF. | 


‘the 


ti 


bergein i Held : 


165c. 


165d. 
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166 iv. 

not. by an erroneous construction of the 

contract, give himself jurisdiction over 

roatters not cov: t; 

go beyond the matters as to which the 

parties apes to give him juris 

nor can he deprive the ct, 

& duty of determining 


logs was caused by unseaworthiness, &, conse- 
quently, the above clause could not have 
been set up by the shipowners, the cargo 
owners were entitled in virtue of the clause 
to go to arbn., but only in accordance with 
ita terms, & as they had not complied with 
those terms the arbitrator had no jurisdiction 
to make the award.—Forp (H.) & Co. v. 
COMPAGNIE FURNESS (FRANCE), [1922] 2 
K. B. 797; 92 L. J. K. B. 88; 128 L. T. 
286; 16 Asp. M. L. C. 102, D. C. 


-}—Pltfis. bought from defts. a quantity 
of East African copra cake to be of fair 
average quality, sound delivered. The con- 





tract provided that ‘‘the goods are not 
warranted free from defect rendering same 
unmerchantable, which would not be ap- 


parent on reasonable examination’’; that any 
disputes arising out of the contract should 
be settled by arbn.; & that notice of arbn. 
should be given & the arbitrator nominated 
in writing not later than fourteen days after 
the final discharge of the vessel. Pltfs. resold 
the copra cake to B. & Co., who resold it to 
dealers, & they in turn resold it to farmers, 
who used it for feeding cattle. The cattle 
fed on the cake became ill, & it was then 
found on analysis that the cake contained 
an admixture of castor beans in so large a 
proportion as to make it poisonous. Claims 
were then made by the various buyers against 
their sellers & by plitfs. against defts. as soon 
as the mischief was discovered, but this was 
after the expiration of fourteen days from 
the final discharge of the vessel. Pltfs. 
claimed arbn., but the arbitrator before 
whom the matter came held that he had no 
jurisdiction, as notice of arbn. was not given 
nor the arbitrator nominated in time. In 
an action by pltfs. claiming damages, it was 
found that it was within the contemplation 
of the parties that the copra cake would be 
used for cattle food & nothing else :—Held : 
the presence of the arbn. clause was not in 
itself a bar to the action, nor was the award, 
which dealt merely with the arbitrator’s 
jurisdiction & not with the claim.—PINNOCK 
BROTHERS v. LEWIS & PEAT, Lrp., [1923] 1 
K. B. 690; 92 LL. J. K. B. 695; 129 L. T. 
320; 39 T. L. R. 212; 67 Sol. Jo. 501; 28 
Com. Cas. 210. 


Annotations :—Distd. Ayscough v. Sheed Thomson (1924), 93 
L. J. K. B. 9 


_J. K. B. 924. Refd. Dobell (C. G.) & Co. v. Barber & 
Garratt (1030), 47 T. L. R. 66. 
.]—Plitfs. chartered their ship to defts. 
to carry grain, the charterparty providing 
that all disputes should be referred to arbn. 
& that claimant’s arbitrator must be “ ap- 
pointed within three months of final dis- 
charge, & where this provision is not complied 
with the claim shall be deemed to be waived 
& absolutely barred.’’ Before completion of 
discharge defts. made various payments to 
pitis. on account of freight, & on final dis- 
charge pltfs. claimed that £568 was still 
owing for freight. Defts. admitted that £416 
was still owing for freight, but they set up a 
counterclaim for £581 for short delivery & 








-}—An bitrato 
es a ation 6? th, 58,.—OCAN. 


e cannot 


diction 
of the Fight 
the limits of thatany difference 


~ which 


Cases 165b—-2898e. ENGLISH AND Empree Digest SupPLEMENT. 


refused to pay the £416 until their counter- 
claim was met. Neither party referred the 
matter to arbn., & more ghan three months 
after final discharge pltfs. brought an action 
for 8568 balance of freight & defts. counter- 
claimed £581 for short delivery :—Held: 
though pltfs. could not recover the £568, as 
the claim for it ought to have been taken to 
arbn., yet they could recover the £416 about 
here had never been any dispute, but 
the counterclaim, as it was always in ute, 
was barred by the arbn. clause.—BEDE 
SreaM SHIPPING Oo., Lrp. v. BUNGE vy BORN 
LirurrapDa S.A. (1927), 43 T. L. R. 874. 


167. Add. Annotation :—Distd. Crediton Gas Co. 


168. Add. 


172. Add. Annotation :—Consd. 


v. Crediton U. D. C., [1928] 1 Ch. 447. 


Annotation :—Consd. Metropolitan 
Tunnel & Public Works v. L. Blec. Ry., 
[1926] Ch. 371. 

Hirji Mulji v. 


Cheong Yue 8.8. Co., [1926] A. O. 497. 


234. Add. Citation :—2 Hudson’s B. O. 4th ed. 100. 


Add. Annotations :—Consd. Re Nott & Cardiff 
Corpn., [1918] 2 K. B. 146. Refd. Hirji Mulji 
v. Cheong Yue S.S. Co., [1926] A. C. 497. : 


237a. ‘*If any dispute as to the agreement or any 


matter or thing therein or intention or con- 
struction thereof.’’]—-Where a dispute arose 
on a contract as to the meaning of a clause 
therein which dealt with tests that the pur- 
chaser was making, the purchaser contending 
that the tests were unsatisfactory, & the 
vendor that they signed the contract on the 
faith of an assurance by the purchaser that 
the tests were proving satisfactory, & the 
contract contained a clause that if any dis- 
pute should arise between the parties as to 
the agreement or any clause, matter or thing 
therein contained, or the intention or con- 
struction thereof, or in anywise relating 
thereto, the same should be referred to arbn. : 
—Held: such dispute came within the clause, 
& was not a dispute dehors the contract.— 
DE LA GARDB v. WorRSsNOP & OoO., [1928] Ch. 
175 96 L. J. Ch. 446; 187 L. T. 475; 71 
Sol. Jo. 604. 


238a. ‘* All loss.’’}|—In an action in Manitoba 


jarisdiction.—Law o. Crry or TORONTO 
(1920), 47 O. L. R. 251; 18 O. W.N. 


PART I. SECT. 6, SUB-SECT. 7.—D. 

a(p.343)§.°* Any difference’-—Partner- 

m for damages.}—A the of the arbn. clause.— 

clause in a deed of partnership provided WALTERS v. ALLISON (19392), 43 N. L. R. 
tween the partners : 


against building contractors to recover sums 
improperly paid to them under a contract, 
& for damages, a judgment by consent was 
entered whereby it was provided (inter alia) 
that pltf. should recover, among other sums, 
‘all loss to pltf. by reason of defective 
workmanship & materials,” & that there 
should be set off against the sums recovered 
by pltf. the fair value of the work done & 
materials provided at fair contractor’s prices. 
The judgment provided further that the sums 
to be debited & credited were to be deter: 
mined by two appraisers, & that any matter 
“upon which they differed was to be referred 
to a named umpire whose decision thereon 
was to be ; & that the Manitoba 
Arbn. Act should not apply. Defts. moved 
to set aside or vary an award made :—Held : 
{1) under the words “ all loss” there was 
jurisdiction to award to pltf. not only 


in regard ‘to any matter rela to the 
artnership affairs should be submitted 
arbn., Itf. sued deft. for damages 
suffered through the fraudulent acts 
of deft. in breach of his duty as a 
ner :—Held: such # clatm fell within 


238.—8. AF. 


Annotations :—Aas to 
Duff Development 
Cheong Yue S.8. Co., {1926} A. C. 


240. 
254. 


sums actually expended at the date of the 
award, but also a sum estimated as being 
necessary to make good the defects; (2) the 
award being within the jurisdiction conferred 
by the submission, & there being no error 
apparent on ite face, it could not be ques- 
tioned either on the facts, or on the law.— 
A.-G. FOR MANITOBA v. KEtiy, [1922] 1 
A. C. 268 ; 91 L. Ji P. OC. 101; 126 L. iT. 
711; 88 T. L. R. 281, P. ©. 

2) Consd. Kelantan Government vp. 
«> [1923] A. O. 395. Refd. Hirji Mulji 
Add. Annotation :—Refd. Re Boks & Peters, 
Rushton, [1919] 1 K. B. 491. 

Add. Annotations :-——Consd. Board of Trade v. 
Oayzer, Irvine, [1927] A. OC. 610. Apprvd. 
Ramdutt Ramkissen Das v. Sassoon (1929), 
98 L. J. P. C. 58. 


254a. ———.|—-Unless the submission otherwise 


provides, the Crown is entitled, in arbn. 
proceedings, to rely upon the defence of the 
above Act.—CavyzErR, IRVINE & Co. v. BOARD 
oF TRADE (1925), 95 L. J. K. B. 184; 136 
L. 7; 42 T. L. R. 163; 70 Sol. Jo. 347; 
revad. on other grounds, sub nom. BOARD OF 
ae 4 CaYZER, IRVINE & Co., [1927] A. C. 


Annotation :—Reid. Hyman, v. Hyman, Hughes v. Hughes 
(1928), 139 L. T. 416. 


254d. 


255. 
268. 


265a. apes aa 


wmets «oe emene &. 


Tr i. ————, J}—-GROTHE v. 
Corpn., [1924] 4 D. L. R. 401.—OAN. 


appra 
Jarm tm 
R.S.S. 
TRACTOR Co. OF CANADA & VAN 
TROteN: eer 1D.L. R. 718; {1925} 
1 W. W. 513; 19 Sask. L. R. 





.]—Although above Act does not in 
terms apply to arbns. it is an implicd term 
of a contract which contains an arbn. clause 
that the arbitrator must decide the dispute 
according to the existing law of contract, & 
every defence open in a ct. of law can be 
equally proponed for the arbitrator's decision, 
& consequently in an arbn. above Act can 
be pleaded.—Ramputr RAMKISSEN Das v. 
Sassoon (E. D.) & Co. (1929), 98 L. J. P. C. 
68; 140 L. T. 642; 45 T. L. R. 205, P. C. 
Add. Annotation :—Consd. Czarnikow v. Roth, 
Schmidt, [1922] 2 K. B. 478. 

Add. Annolations :—Consd. Czarnikow  ». 
Roth, Schmidt, [1922] 2 K. B. 478; Hallen 
v. Spaeth, [19238] A. C. 684. Expld. Caven 
vy. Canadian Pacific Ry. (1925), 133 Ll. T. 774. 
Refd. Woodall v. Pearl Assce., [1919] 1 K. B, 
593; Atlantic Shipping & Trading Co. v. 
Dreyfus, [1922] 2 A. C. 250; Board of Trade 
v. Cayzer, Irvine, [1927] A. C. 610; Gowar 
v. Hales (1927), 96 I.. J. K. B. 1088; Wales 
v. Iron Trades Employers’ Assocn. (1928), 
21 B. W. 0. C. 316; Hyman v. Hyman, 
Hughes v. Hughes, [1929] P. 1. 

Action on charterparty.|—ATLAN- 
TIC SHIPPING & TRADING Co. v. DREYFuS (L.) 
& Co., No. 165a, ante. 
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269. 
278. 
278. 
288. 
290. 


293. 
299. 
300. 
301. 
802. 


Vol. I.—Arhitration. Cases 288a—308a. 


Add. Annotation :—Refd. Board of Trade v. 
Oayzer, Irvine, [1927] A. C. 610. 

Add. Annotation :—Refd. Kerr v. Marine 
Products (1928), 44 T. L. R. 292. 

Add. Annotation :—Refd. Ozarnikow v. Roth, 
Schmidt, (1922} 2 K. B. 478. 

Add. Annotation :—Refd. Sanderson 
Armour (1922), 91 L. J. P. C. 167. . 


Add. Annotations :—Apld. Woodall v. Peart 
Assce., [1919] 1K. B. 593. Consd. Czarnikow 
v. Roth, Schmidt, [1922] 2 K. B. 478. Apld. 
Hallen v. Spaeth, [1923] A. C. 684. Expld. 
Caven v. Canadian Pacific Ry. (1925), 133 
L. T. 774. Apld. Board of Trade v. Cayzer, 
Irvine, (1927] A. C. 610. Refd. Hill v. South 
Staffordshire Ry. (1865), 12 L. T. 63; Atlantic 
Shipping & Trading Co. v. Dreyfus, [1922] 2 
A. ©. 250; Gowar v. Hales (1927), 96 L. J. 
K. B. 1088 ; Wales v. Iron Trades Employers’ 
Assocn. (1928), 21 B. W. 0. C. 316; Hyman 
v. Hyman, Hughes v. Hughes, (1929] P. 1. 
Add. Annotation :—Refd. Board of Tradc v. 
Cayzer, Irvine, [1927] A. C. 610. 

Add. Annotation :—Refd. Board of Trade v. 
Cayzer, Irvine, [1927] A. O. 610. 

Add. Annotation :—Consd. Board of Trade v. 
Oayzer, Irvine, [1927] A. C. 610. 

Add. Annotation :—Consd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 610. 

Add. Annotations :—As to (1) Folld. Pailin v. 
Northern Employers Mutual Indemnity Co., 
[1925]2 K. B. 73. Apld. Wales v. Iron Trades 
Employers’ Assocn. (1928), 21 B. W.C. C.316. 


VU. 


8302a. Reference of disputes under charterparty— 


308. 
805. 


No action maintainable till after arbitration. |— 
WILLIAMS & MORDEY v. MULLER (W. H.) 
& Co. (LONDON), Lp. (1924), 18 Lioyd, L. R. 


50. 
Add. Annotation :—Refd. Charles v. Cardiff 


Collieries (1928), 44 T. L. R. 448. 


Add. Annotation :—As to (2) Consd. Re Nott 
& Cardiff Corpn., [1918] 2 K. B. 146. 


305a. Provision for fixing valuation of buildings by 


Assoon., LTp. (1929), 8. 


23 Q. J. P. 17.—AUS. 


right 


reference to arbitration.}]— Applt. let an 
estate to resp. for a term of ten years, & 
covenanted that at the end of the term he 
would purchase ‘“‘ by valuation buildings 
erected by the lessee,’ with a reference to 
arbn. if the partics were unable to agree the 
valuation. esp. covenanted not to transfer 
the demised premises without the written 
consent of applt.; but, in breach of that 
covenant, he sub-leased for the entire term, 
there being similar covenants in the sub- 
lease. At the end of the term applt. having 


Co-operative Assocns. Acts, 1923 to ;,such award, are valid.—WERBRB vt, 
26, provide for the settlement of 
disputes between the association & any 
of its members by arbitration, a m : 
trate’s ct. has no jurisdiction to enter- 

an action by a member against 
the association for moneys claim 
due for milk supplied, & the associa- 
tion cannot waive its 
remedy.—-KUHL v. THE Mac- 
ALLEY CO-OPERATIVE DAIRY 


QURENSLAND INSURANCE Co., LTD., 
{1920} N. ZL. R. 118.—N.Z. 

290 vi. —-~.J—On an applica- 
tion by way of motion by pltf. co. to 
restrain deft. from procecding with his 
action, which by agreement was dealt 
with as if made by Sa ae Sa tarry 
for the construction of the policy, 
romoved into the Ct. of Appeal for 
argument :—Held: ppltf. co. was 
entitled to a declaration that it was a 
condition precedent to the Hability 
of the co. to pay, & of deft. to recover 
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268 vii. ae 4a agreement PART J. SECT. 9, SUB-SECT. 1. any sum under the_paliey, that the 
to refer a dispu arbn. does not coi led | amount payable by the co. in respec 
oust the jurisdiction of the ot.— aoe cade rat Y omnditons i an | to the accident should be determined 
BHOWANIDAS: GOBIND v. PANNA- | insurance policy requiring the reference | by arbu.-UNITED INSURANCE Co. v. 
OHAND LUCHMIPAT (1924), I. L. R. | of any disnuted claim to arbn. & the ARTHUR, [1929] N. Z. L. R. 33.—N.Z. 
52°Calo. 453.—IND. mak of an award a condition 


oust nce Teles of axancoems | Policy ‘sating the ection Yo be | . 206%, ~~ Bpvianan s. Teor 
‘the rules of an assocn. olicy, &. u e action oe, 
oa ama Primary Producers’ prought within months after | (1924), 55 O. L. R. 369.—OAN. 


registered under 


61 





_ Tagamed oo ne by ed 
no agreemen 


sab-lessee. 

aoe te eae ace coger aay oes 
arbn. :—Held: the action failed, since upon 
the true construction of a appit.’ 8s covenant 
resp. could not recover in the absence of an 
agreement, or an award, as to the amount of 
the valuation. —HALLEN v. Spanrs, {1923] 
A. O. 684; 92 L. J. P. O. 181; 129 L. T. 
8038, P. O. 


Add. Annotations :—Consd. Ramdutt Ram- 
kissen Das v. Sassoon (1929), 98 L. J. P. O. 
&8. Refd. me ge Irvine v. Board of Trade 
(1928), 95 L. J. K. B. 1054. 


310a. Jurisdiction of arbitrator—Dismissal of action 
on ground that award is condition precedent.] 

hen an action on a contract has been 

. upon a contention by deft. that an 
award is a condition precedent to the right 

to sue, & the claim is then submitted to arbn., 

deft. is precluded from contending that the 
award is bad ae that the arbitrators had not 
jurisdiction to construe the contract, but 
only to determine the sum, if any, due.— 
SouTtH BRITISH Eases Co. v. Gavor 
Brotrnpers & Co., [1928] A. C. 352; 97 

L. J. P.C. 101; 189 L. T. 362, P. C. 


816a. Petition of right.)—(1) Where a petition of 
Be ht, founded on a contract with the Crown 

ch contains a written agreement to submit 
differences to arbn., has been filed in the High 

Ct. of Justice, proceedings in the petition 
may in a proper case be stayed under the 

Act of 1889, s. 4. (2) The granting of the 


within that sect. 
Heid: ey as the matters in eiepare in- 


“ye ok . . id . oF ee . bane er 
ve 
VEweutss AND ° buerren | Est : 


fiat is not a step in the proceedings 





the a Seine | 


to. be ‘coed ANGLO- aS ae De- 
VELOPMENT ee U- 2K. B. 214; 
80 L. J. K. B. 570; ig bt | F815 B4 


J.P.) ‘ 
‘121-5. ‘14 Asp. M. L. O. & ; 
As to (1) Refd. Rey “Arnel eto. Co. 0. R., 


Annotation —~ 

{1922} 1 K, B. 698. 

te paragra h, after the last 
c odd as follows:— 


Me cerp, © known’ 
ru) Peerage the ct. had 


to. 

ver pending a | reference ‘to 

; srba, it was not P to a0 po anleea a 
Lae case was m | a8 the course of 
quidation before the tribunal chosen by the 

ale ps a ia would thereby be inter-. 


836a. ——- Assignees of contract. —ASPRLL v. 
Seymour, [1929] W. N. 1652, O. 


838. Add. Annotation :—~Consd. renaawian 
Tunnel. & Public Works v. L. Blec. Ry., 
{1926] Oh. 871. 


839. Add. Annotation :—F¥olld. | Metropolitan 
Tunnel & Public Works v. L. Hlec. Ry., 
{1926] Oh. $71. | 

843. Add. Annotation :—Refd. Hirji Mulji v. 
Cheong Yue 8.8. Oo., [1926] A. O. 497. 

350a. ——.]—Law v. GARRETT, No. 824, ante. 


355. Add. Annotations :—Refd. Metropolitan Tunnel 
& Public Works v. L. Elec. Ry., [1926] Ch. 371. 
Mentd. R. v. Leman Street "Police Station 
Inspector, Ea p. Venicoff, [1920] 8 K. B. 72. 


862. Add. Annotation :—Refd. Maclean v. Workers’ 
Union, [1929] 1 Oh. 802. 


367. Add. Annotation :—Consd. Metropolitan 
Tunnel & Public Works v. L. Hlec. Ry., 
(926): Ch. 871. : 
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sd. oO | Paes seepage of 
baling eno a none Por till 
after B Duration. neds the the. clause 
prohibited the b of an action 
on such a dispute outside the province 
in which the maa — loading was 
situated.—Cox . BUN- 
eg & Co. (1928), 6 88 sn L. Lk. 133.— 


ovision for 

gore Brig ns a dere’ Ora of coo] } 

all fish tnt by A het he 
ereafter 


ad gare 

failing which the price s be ved 
at by the decision of three arbitrators.” 
Provision was made for appointment 

of the arbitrators who were to “ deter- 
mine the price for the winter fish & 
— so determined shall be paid ” by 
oft. to pltf. :-—Held: the fixing of the 
by agreement or arbn. was a 


price 
condition crecedent to the right of. 


pitt. sue to recover the price.— 
ae ©. ROBINSON (WILLIAM) Co. 
LTD. -, STEVENS v. v. ROBINSON TLLtAM) 


Oo., 8 

(WiLLiaM } Co., LID. | 1985)1 D. Le 
1001.—OAN, 

PART I. SECT. 10, SUB-SECT. 3.—0, 


oi. ——.}A clause in a policy of 
re insurance where the parties 


Debi be post- 
ned until] the lose had been ascer- 
ed :—Held :. not to be a reason for 
an action by the insured on the 


L. 
; 85 Man. L. R. 189.—CAN. - 


( cetlyretnation, de Rf is: foraon 
C Agr o refer to foreign 
court. }—Sect. 6 of the above Act enables 
deft. to take advantage of an agree- 
ment to refer disputes to arbn. by an 
hap aioe in the 
ment pro- 

disputes 


app lication to sta 
ion. <A clause 
viding for the reference ot an 
which ora arise the dole on of a 
foreign ct. is a aapintedien 1 thin a. aa — 
BRAND ve. NATIONAL LIFE ASSURAN 
Co. oF eee [1918] 3 W. W. R. 
858. —CAN 

sg. Arbitration abortive.}-—Where an 
arbn. proves abortive & an action is 
oven ith respect to matter 
bitrated, the objection that the 

es should be compelied to resort 

arbn. or be taken at the —_ 


mencement of the action.—-BErRG 
GRirw (Alta.), [1927] 3 W. W. R. 6il.— 


A out of marketing 
agre }-Ereay ov. ALBERTA OCo- 
ag epithe WareaT PRopvUcERS, Lip. 
& ALBERTA i HLEyATORS LAD., 
[1929] 8 D. L. R. 868; 8.0. BR. £18; 
ang. wi with 2 varistion, (1099) ¢ L.’R. 

. W. R. revg., "[1999) 

iD. ae R bis: TWweoWeR 06.—CAN 


“980 fii. _ © ot. has 
been apprised that a suit has been 
instituted in contravention of an arbn. 

ent, the ct. has a. ion 
stay the suit. The burden Hee on-plté. 
to show that some t 
existe. w. matter shonld . Jor 


the. 
referred te arbu.— -DIN 


ABANDEU .. 
v. DURGAPRASAD Jana (1919), L, i a 


is Calc. 1041.—IND. 


368 i, —— Arbttrator unable 
ene , Hiecovery—@ attendanos of 
— 


| interest w 


wttnesses.}—A mere porsibility that the 
arbitrators may not be able to enforce 
discovery & the attendance of witnesses 
is no ground for re the order of 
cape he —RAaNnew GuUNGE AL es a 
o. TaTA IRon & STERL Co. 
tioeay, I. LR. 83 Bom. 271. ND 
849 i. Power to a mt recetver.}-- 
hhc on account of an arbs. gern 
68 roceedings pending 
feeelt: If retetnn foriadlintion to deal with 
@ prayer for an injunction or for a — 
"sated ee KUMAR Bee 


WDHURY SvusHit. KUMAR 
ye igade (1987), I. L. R. 55 Gato, 


849.— 


861 {. Aun r yor et one party 
contract p idea t ate 

which m Et ores between the parties 
tou china te construction of the con- 
tract, or as to 5 the righta or ltabilities 
Pe either Nae eee shonld be 


efts.° 
decision should be final Held : 
uestions would come before him tat 
sion in which he would ee oti no 
r woul 


Was fists) 3) 


: 7 BR. 806.—IR. - 


968 il. ——.}—When_ a. 
we wh gay 
exiate, an. arbitrator. is. disqnelited 

the in pawn D7 ree ewig 


relatio 
& one of the content 


| bs ae z. a 15.0. fee : 


of an 
app! ii 
the Venglish Arbn. Act of 1889, without 


way of a case stated to 


ASBOON., v. TATA 

Co., Lp. (1928), I. L. R. 53 Bom. 

271.—IND. ; 
878 lil, -——. }}- DESLAURIERS v. Hr: | CAN 


872, Add. Annotation :—Ae to (1) Apld. Metro- 


sila 9 Tunnel & Public Works v. L. Hlec. 
es {1926} Oh. 871, , 


872a. ——-.]—Pitfs. agreed with defte. to execute 


railway works at prices contained in schedules 
amounting to £859,388 0s. 10d., & with the 
pear iaa a of 10 per gael ‘** general 
_contingencies,’’ amounting @ aggregate 
to £395,821 6. 11d., & there was incorporated 
in the contract a letter from deftse. accepting 
pltfs.’ tender for that sum. The contract 
provided for the paene by monthly instal- 
mente on the certificate of defts.’ engineer at 
the rate of 90 per cent. of the value of the 
work actually executed, the remaining 10 
er cent. to be treated as a retention fund, & 
er provided that any question arising 
between the parties in connection with the 
contract, or as to the construction or meaning 
of the contract, should be referred to the 
decision of an engineer to be agreed upon, or, 
failing agreement, to be nominated by the 
President for the time being of the Institute 
of Civil Bngineers, & such submission should 
be deemed a submission to arbn. within the 
Act of 1889. An originating summons 
having been taken out by pltfs. for the deter- 
mination of the question whether upon the 
true construction of the contract, for the 
purpose of the monthly payments to be made 
to pltfs. thereunder, the value of the work 
executed was to be ascertained by adding to 
the prices contained in the schedules a pro- 
portionate amount of the sum therein pro- 
vided for ‘‘ general contingencies,’’ defta. 
moved for a stay of proceedings under the 
summons :—Held: there was a clear & 


_. Vol, IL—Arbitration. Onses 872—801, 


definite contract between the parties that the 
srbieadce as Using @ person who pomscned 
ar r as be @ person who 

the necessary technical knowledge for dea 
with the subject-matter of the contract; if 
the ct. allowed the action to proceed evidence 
would be necessary in order to put the ct. 
in a position to determine the technical 
rapa J of the expression ‘“ general con- 
tingencies ’"? & a number of other expressions 
used in the contract; the meaning of those 
expressions in an engineering contract would 
be perfectly familiar & would present no 
difficulty to the sppect to whom the parties 
had agreed to er the decision of their 
disputes; the case was not one which 
involved a simple question of law, & pltfs. 


_had not discharged the onus of showing that 


the dispute was one which ought not to be 
referred to arbn., & the arbn. ought to 
roceed.—METROPOLITAN TUNNEL & BLIO 
ORKS v. LONDON ELgxcrric Ry. Oo., [1926] 
Ch. 871; 95 L. J. Oh. 246; 185 L. T. 86, 


. A, 


870a. Matters in dispute including important con- 


stitutional question.] —- ANGI.0O-NEWFOUND- 
LAND DEVELOPMENT Oo. v. R., No. 816a, 
ante. 


880. Add. Annotation :—Consd. Smith v. Martin, 


[1925] 1 K. B. 745. 


888. Add. Annotation :—As to (1) Refd. Metro 


politan Tunnel & Public Works v. L. Elec. 
Ry., {1926] Ch. 371. 


391. Add. Annotation :—Refd. Metropolitan Tun- 


nel & Public Works v. L. Elec. Ry., [1926] 
Ch. 371. 
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8691. Only question one of law.}— real aa - ° | GARTAGE CO., ~L. 1. — 

Held: the question should be deter- 874 iii. ——.}—An important ques- | CAN. 

mined in the course of the action itself. | tion of law being involved, the ct. in 


the exercise of i 
ARMY, N 


—~GRAHAM v. PROVIDENT LIFE AS- discretion, refused 
SURANCE CO., (1922) N. Z. Ll. R. 718.— | (0 stay the action._-RICHARDSON vw. 


ode GE 
878 1. Questions of law inter alia.}— 


ABSOON., a Se 2 T. ae tion must be made after appearance, 


PART I. SECT. 10, SUB-SECT. 7. 


URANOK sl. After appearance.}—An applica- 


& where appearance is not requisite 


An agreement for the supply of electric 374 iv. ——-.}--ANGLO-PERSIAN OIL | the application may be made at any 
energy by pitt. co. to deft. co. provided | CO., LTD. (MADRAS) v. PANCHAPAKESA | time before taking any other step in 
that the adjustment of all eiisputes AIYAR (1083), I. L. R. 47 Mad. 164.— | the proceedings.—HaRRISON, ETO. v. 


should be submitted to three | IND. 
arbitrators. Disputes having arisen, 
here was an arbitration & an award. 
Further disputes subsequently arising, 
this action was bro 


H (] 
to be determined | IR. 


e RI 9 
LTp. v. SEAMAN KENT Co., (1928) 8 
D.L. R. 48; 62 0. L. R. 160.—OAN. aor stay of p 


ev 
878 fi. ——-.}—Arbitrators are com- | Clause :-—Held; the dispute going to 


petent to determine points of law as 
well as questions of the construction 


xc ntGn De datin to utey Che ore cee 
Dn motion efte. to stay pro- 

que ceedings, fo refer the matters, in stay is too late if m 
O recover & spute efts.’ surveyor :—Held : ASSURA 

sum of money all ad to be due under | fundamental questions of law were atte 3W. wk. 858.—CAN. 
the agreement: deft. co. moved | involved which should be tried in an 

under Arbn. Act, 1927 & 97),8. 7, to | action. Motion 

satay ha ay ad: as th 
questions which 


the ct.’s discretion should be exercised é es 
by refusing the motion & allowing the | PART 1. SECT. 10, SUB-SECT. 6.—E. 
action to proceed.—M. ’ 


BELFAST OORPN., [ 


the making of the con 
within the arbn. clause, & stay refused. | for an order staying proceedings in an 


Dgs 
ORESPIN, [1921] V. L. R. 643.—AUS, 


-+-The application for a 
ade after delivery 





of the defence.—BRAND wv. NATIONAL 
Co. OF OANADA, 


fi. 





». -}~An application for stay 


Tore Le BO 5. | of proceedings before deft. has filed 


his written statement or taken any 
other step in the suit does not con- 
stitute taking a atep in the pro- 
ceedings within Arbn. Act, s. 19, so 


O’BRIEN 876 vi.——.}—In an action forspecific {| 93 to operate as a bar.— Joy 0. 
performance of a contract, ect applied | ¥- GoPprram BuHorTioa (1920), I. L. R. 


arbn. | 47 Calo. 611.—IND. 
896i. Security for coste.}—Defts. 
t was not | were beld to be precluded from moving 


ment. It is erroneous to ee DG ee {1919} 1 | action, by having previously issued & 


ah decisions subsequent to | W- W. R. 590. 


ification, to cases 0 
an Arbn. Act, 1899. one pane les 


ata: di defts. to stay p 

bn. A the matters 

decirions in England w 
English Arbn 


in 


876 vil, ——.}—On a. motion by | Herstein & Sons 


served an order for security for costs.— 
©. POLSON IRON 
refer woe Lrp., {1920} 46 O. L. R. 285.— 


dispute to arbn. :— 
ce | Held: the matters in dispute were 


398i. Summons for directions.]}— 


Act of 1889, | outside the arbn. clause, & motion | If a party on a summons for directions 
sta 


make the eta. there reluctant to stay | refused.—Hoae ». 
the suit where the main point in dispute | [1919] 21. R. 805. 
is a question of law, 


use such & 


AST CORPN., | takes objection, 


this is a *‘ step tn the 
action ’? & prevents him applying for 


383 ia. ——.]—The uta. should be | @ stay of the action, although he may 


on must ultimately return by | reluctant to permit an appeal to them | say at the time he intends to apply 


the ct. for | by one of the parties 


to ent | for a stay.—BUCKLEY v. QUEEN Z 
ty peter” queetions that may “ariac suaance Oo., [1928] 8 D. L. R, 163.— 


stay onder Indian Arbn. | between them to a domestic forum 


EmS-STHEPHENS OIL 
Navent, ({1918] 2 W. 
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ots., when the | sm. Application for adjournment. — 
Held: 


wer 2 step in the proceedings " sufficient 
—_ a € n a. 
in iteclt to diventitie leasors to 


mere application for an 
adjournment of the summons was 


Cases 400—626a. 
400, 


Add. Annotation :—Refd. Metropolitan Tur- 
oe & Public Works v. L. Dlec. Ry., [1926] Ch. 
71. 


402a. Summons for discovery.|—A party to a 


written contract containing an agreement to 
refer disputes to arbn. was sued for breach 
of the contract. He was unaware that the 
contract contained an agreement to refer. 
Pitfs. in the action took out a summons for 
discovery. Deft. asked for discovery also, 
& an order for mutual discovery was made. 
He then became aware of the agreement to 
refer & applied for a stay of proceedings in 
the action :—Held: he had taken a step in 
the proceedings within the Act of 1889, s. 4, 
& therefore was not entitled toa stay.— 
ParKER, GAINES & Co. v. TURPIN, [1918] 1 
K. B. 358; 87 L. J. K. B. 357; 118 L. T. 
846; 62 Sol. Jo. 331, D. C 


408a. Granting of flat— Petition of Sali 
oO 


424. 
472. 


498. 


503. 
523. 


528a. Appeal 


ANGLO-NEWFOUNDLAND DEVELOPMENT 

v. R., No. 316a, ante. 

Add. Annotation :—Refd. Maclean v. Workers’ 

Union, [1929] 1 Ch. 602. 

Add. Annotation :—Consd. Simbro Trading 

Co. v. Posograph (Parent) Corpn., [1929] 2 

KK. B. 266. 

Add, Annotation :-—Refd. Simbro Trading Co. 

5 Posograph (Parent) Corpn., [1929] 2 K. B. 
66. 


Add. Annolation :—Refd. Re Cogstad & New- 
sum, [1921] 1 K. B. 87. 

Add. Annotation :—Apprvd. Simbro Trading 
Co. v. Posograph (Parent) Corpn., [1929] 
2K. B. 266. 

from refusal to  revoke.] — An 
appeal from a judge at chambers refusing to 


548, 


565. 


ENGLISH AND Empire Digest SUPPLEMENT. 


revoke a submission to arbn. is in a matter 
of practice & procedure & therefore lies to 
the Ct. of Appeal & not to a Div. Ot.— 
SIMBRO TRADING Oo. v. POSOGRAPH (PARENT) 
Corpn., [1929] 2 K. B. 266; 98 L. J. K. B. 
631; 141 L. T. 895; 73 Sol. Jo. 384, C. A. 


Add. Annotation: — Refd. Woodrow  ». 
Trawlers (White Sea & Grimsby), Ltd., 
[1980] 1 K. B. 176. 


After this case, following “ D. By Lunacy.— 
See case infra,’ add as follows :— 


Ei. Other Cases. 


565a. Frustration of adyenture—Charterparty con- 


taining arbitration clause.|—Resps. agreed 
to place their steamship at the disposal of 
applts. on Mar. 1, 1917, & applts. agreed to 
employ her on specified terms for ten months 
from the date when she was delivered to 
them. The charterparty contained a clause 
by which all disputes arising out of the con- 
tract were submitted to arbn. The ship was 
requisitioned by the Govt. before Mar. 1, 
1917, & was not released until Feb. 1919. 
Applts. then refused to take delivery of her. 
An arbitrator awarded resps. damages for 
breach of contract, & they brought an action 
upon the award :—-Held : there had been in 
1917 a frustration of the charterparty which 
forthwith brought to an end the whole con- 
tract, including the submission to arbn., & 
the contract being executory the arbitrator 
had not jurisdiction. H1rJ1 MULsJI v. CHEONG 
YuE S.S. Co., [1926] A. C. 497; 95 L. J. P.O. 
121; 1384 L. T. 737; 42 T. L. R. 359; 31 
Com. Cas. 199; 17 Asp. M. L. C. 8, P. ©. 


meee :—Distd. De Ja Garde v. Worsnop (1927), 96 L. J. 


Part I]1——The Arbitrators and Umpire. 


 B. Under Arbitration Act, 1889 (c. 49), 8. 5 
626a. Who may apply—Only party to submission.) 


—A deed of PREenereutP prowiged that each 





original partner could, by will or codicil, 
nominate a qualified person as a new general] 
partner; that the admission to the partner- 
onip was to be subject to the consent, not to 





saoly to Nive tho i in dispute 

referred to arbn.—O’SHAUGHNESSY v, 

ts SERVICE STATIONS, yea [1928] 
V.L. 1. 405; 49 A. L. T. 279.—AUS., 


PART I. SECT. 11. 
424 vili. For “ BELLOR YOUNG OR 
FARRELL v. ARNOTT read ‘‘ BELL 
OR YOUNG OR FARRELL v. ARNOTT.”’ 


PART I. SECT. 12, SUB-SECT. 1. 


429 a For “6 I. C. L. R. 504,” read 
‘I. R. 6 C. L. 504.’ 


PART Ul. SECT. 12, SUB-SECT. 2. 


4414. Powers & duty of court.}—Anun 
arbn. as to the value of property 
became abortive because of the failure 
of the persons appointed to act as 
arbitrators to agreo:—Held: it was 
the duty of the ct. in working out a 
contract which rovided for such 
arbn. to receive evidence of such value 
& to decide the question.—CaALqaRY 
vubeita BLow eee bD. L. R. 1165; 
1925] 3 W. W. R. 225.—CAN. 

sn, pikae Re aside—A greement to 
refer not exhausted.}—An anon ending 
in an award which is set aside as being 
invalid, is an abortive arbn., & the 
agtoement a spe ne aot > oxhausted 


TRIVE 
Go. 990) EL L. RST Al All. 874. —IND. 


PART I. SECT. 18, ‘SUB-SECT. 1. done 


494 ii. —— Submission by Crown in 
right of Dominion.}—Ontario Arbn. 
Act, 8. 5, making @ submission to arbn. 
irrevocable except by leave of the ct., 
does not apply to . submission by the 
Crown in zane of the Do on.— 
GAUTHIER v. R. (1916), 56 S. O. R. 
176; 40 D. L. R. 353.—CAN. 


PART II. SECT. 1, SUB-SECT. 1. 
li be hag =o sangre las 


AFR Ral 
(1927), 48 N. L. ‘Ae 369.—8. A AF. 
579 xii a.—— ——.]—SWANSON v. 
EA pee OF LAanD & Works, {1928} 
V.L. R. 288; 49 A. L. T. 2173; [1928] 
Argus L. 1 - 186.—AUS. 
vo. SELLER 


——.}-—SIM8 
we t tT), (1927) 2D. L. R. 61.---OAN. 


PART II. SECT. 1, SUB-SECT. 2. 2K 
n. Add as follows :—Hevad. sub nom. 
INVERNESS Ry. & CoAL Co. ». McIsaao 
seb 87 8. Cc. R. 134.—CAN. 
Objection to-——-Whether main- 
tainabie. }—-Where an agreement with 
an TES eene pe rovides that it 
shall be com or da from 
the acts whic. the Eo nantod horises 
the other party to perform. it is not 
open to ch party to object that 
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aoe of the oenintacet. ‘tn pursuance 
the agreement, of the club’s arhitra- 
tor is not properly signed.—Re WINN)- 
PEG GOLF OLUB v. HUTCHINGS (Man.) 
1926] 4 D. L. R. 1188; (1926) 3 
V. W. R. 443.—CAN 


PART II. SECT. 1, SUB-SECT. 2.—B. 
-}—A motion to ap- 








oy i. 
point an arbitrator under s. 8 of the 


above Act on the refusal of the muni- 
cipalit a to appoint its arbitrator, 
refused on the ground of lack of juris- 
diction.—GoOLpD vo. SOUTH VANCOUVER, 
{1918} 8 W. W. R. 585.—OAN, 


See, also, Vol. II., p. 409, case n. 


PART Il. SECT. 1, SUB-SECT. 4. 

618 i. Time for  appointment.)— 
SYNOD OF HURON v. FERGUSON (1924), 
66 O. L. R. 161.—OAN. 

sn. Three names gested in notice 
to arbitrate — Effect.] —- BEGLEY  v. 
IRVINE, (1930] 3 D. L. R. 672.—CAN. 


PART Il. SECT. 1, SUB-SECT. 5. 
so. Original nominee incapable of 


weting.}—A party to an arbn. has power 


to appoint another arbitrator fn place 
of a first who has rendered himself 
incapable of acting.—He WRILKER 
BROTHERS & CITY OF VICTORIA CORPN. 
(1917), 24 B. C. R. 148.—OAN. 


be unreasonably withheld, of the gencral 
partners; & that a general partner or the 
qualified nominee, if of opinion that the 
consent to admission had been unreasonably 
withheld, could require the matter to be 
1 : An original 
nominated by will F., a qualified person, as 
After the death of 
he general partners refused 
to admit F. into the partnership. F. made 
an application under Arbn. Act, 1889, s. 5, 
asking that some fit & proper person might 
be appointed to act as arbitrator :—Heild: 
only a party to the submission could make 
an application under sect. 5, & F. was not 
Re FRANKLIN & SwWATHLING’S 
ARBITRATION, [1929] 1 Ch. 238; 98 L. J. Ch. 


referred to arbn. 


&® new general partner. 
the nominator t 


such a party.— 
101; 140 L. T. 403. 


627. After this case insert, ‘‘ See, now, Administra- 
; tion of Justice Act, 1920 (c. 81), s. 16.” 

829. Add. Annotation:—As to (3) Distd. Le 
Bjornstad & Ouse Shipping Co., [1924] 2 


K. B. 678, 


629a. ——— Discretion of court to refuse to appoint 
except upon terms.}]—On an application 
under the Act of 1889, s. 5, to appoint an 
arbitrator the ct. has a discretion & may 
in @ proper case refuse to make an appoint- 


ment except upon terms. 


A contract between British shipbuilders & 
foreign shipowners for the building & pur- 
chase of certain ships contained a clause 
referring disputes & differences to the de- 
cision of a single arbitrator in accordance 
Disputes having arisen 
firm duly gave notice to the British 
shipbuilders to appoint an arbitrator, &, on 
their refusal to do so, applied to the ct. under 
sect. 5 of the Act to appoint an arbitrator :— 
Held: in the case of an application for arbn. 
by a foreigner residing out of the jurisdiction 
the ct. had an absolute discretion in assenting 
to or refusing the application, &-in the former 
case the ct. could attach any reasonable 
condition, such as making an order for 
security for the costs of the proceedings, to 
the granting of the application.—Re Byorn- 
STAD & OvusE Sarprina Oo., [1924] 2 K. B. 
673 3; sub nom. BJORNSTAD v. OUSE SHIPPING 
Co., 938 L. J. K. B. 977; 181 L. T. 663; 40 


with the Arbn. Act. 
the forei 


PART II. SECT. 1, SUB-SECT. 6.—C. 


d(p. 408)1. ——— Vancouver Incornora- 
n Act.)-—SPENCER v. CITY OF 

COUVER (1922), 68 D. L. R. 747: 30 

a - R. $82; (1922]1 W. W. R. 779.— 


A 
d(p. 408) if. Coste of applica- 
lion. }—A Supreme Ct. judge in appoint- 
ing an arbitrator is acting as persona 
de a, & has no jurisdiction under 
8. 1338 (9) of the above Act to award 
costs.—MATTE v. VANCOUVER (CITY), 
ni. — -}—BvULGER v. HOME 
INSURANCE Co., {1927] 3 D. L. R. 585; 
1927} 2 W. W. R. 456; 38 B.C. R. 
70; reved. [1929)1 D.L.R. 473 [1928] 
gS. C. R. 436.—OAN. 
of, Party declining to appoint— 
Otloman Order in Council, 1910, arts, 90, 
99, 129.}—Sours BRITISH INSURANCE 
Co., LTp. vw. Gauci Brotners & Co., 
(1988) A. O. 359; 97 L. J. P. ©. 101: 
139 L. T. 862, P, C.—EGYPT. 
sp. Arbitrator incapable of acting— 














Vol. I.—Arbitration. 
T. L. R. 686 ; 68 Sol. Jo. 754 ; 30 Com. Cas. 


14, 0. A. 


121. 
partner 


630a. 








Removal of residence to United States 
of America—Arbitration Act, 1909.)— 

here an arbitrator had removed bis 
residence to Buffalo, N.Y., & was not 
expected to return :—Held:; the ap- 

ointment of a new arbitrator was 
Pastified as the first was ‘‘ incapable 
of acting ”’ within s. 7 of the above Act. 
—Re McNavanT & STOKES-STEPHENS 
O1z Co. (No. gn ee 3 W. W. R. 337; 
43 D. L. R. 7.—CAN. 


sq. Appointment on dissolution of com- 
pany—Failure of company to apgoint.] 
—Re MERSKY HYDRAavuLio Co. (N. &.), 
(1929] 2 D. L. R. 799.—-CAN. 


PART II. SECT. 5, SUB-SECT. 1. 

sr. Arbitrator a barrister.J)—ScoHOOL 
District ST. BONIFACE v. MACDONALD, 
[1927] 2. D. L. R. 735.—CAN. 

PART II. SECT. 5, SUB-SECT. 4. 


st. Action for return of excess puid 
—Payment by one cheque to arbitrators 
jotnily~—-Form of judgment. }—The judg- 
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Cases 626a—794., . 


6380. Add. Annotations :—As to (1) Folld. Richard- 
sons & Bradley v. Bernhard, [1925] 2 K. B. 

Expld. Simbro Trading Co. v. Poso- 

graph (Parent) Corpn., [1929] 2 K. B. 266. 


-]—A contract for the sale: 





of goods was entered into between B., the 
seller, & R., who, so far as appeared from the 
contract, were the buyers. The contract 
contained an arbn. clause. The goods de- 
livered in pursuance of the contract were 
despatched to a foreign firm, who complained 
of their quality. 
firm & R., who said they had merely acted 
as agents for that firm, claimed to have the 
dispute as to the quality of the goods sub- - 
mitted to arbn. 
arbn. as between himself & R., refused to 
assent to an arbn. to which the foreign 
were parties, maintaining that he had sold 
to R. as principals. 
then took out a summons for the a 
of an arbitrator pursuant to the 

8. 5 :—Held: 
there was a submission between B. on the 
one hand & R. & the foreign firm on the 
other, there was no ‘“ matter’’ pending in 
the High Ct. as between those parties ; 
therefore an appeal from an order for the 
appointment of an arbitrator was not in a 
matter of practice & procedure within R. S. C. 
Ord. 54, r. 23, &, consequently, it lay not to 
the Ct. of Appeal, but to the Div. Ct.— 
Ricuarpsons & BrapDLey & Co. v. BERN 

HARD, (1925] 2 K. B. 121; 04 L. J. K. B. 
691 3; 13838 L. T. 234, D.C. 

696. Add. Annotation :—Refd. Paterson v. Ardros- 
san Harbour Co. (1928), 19 B. W. C. C. 621. 

704. Add. Annotation :—Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

791. Add. Annotation :—Refd. Boynton v. Richard- 
son (1924), 69 Sol. Jo. 107. 

793. Add. Annotation :—Refd. Wisbech R. ©. v. 
Ward (1927), 138 L. T. 308. 

794. Add. Annotations :—As to (1) Consd. Wisbech 
R. D. C. v. Ward (1927), 91 J. P. 200. 
Brightman v. Tate, [1919] 1 K. B. 463. 
to (2) Folid. Boynton v. Richardson (1924), 
69 Sol. Jo. 107. 


Thereupon the foreign 


B., while willing to go to 
firm 


R. & the foreign firm 
pointment 
ct of 1889, 
it being in dispute whether 


Refd. 
As 


ment should be against each deft. for 
the sum received by him in excese of 
the amount to which he was entitled.— 
CANADIAN NORTHERN_ Ry. . vo. 
Ovsiey, [1918] 2 W. W. R. 1005; 11 
arch L. Rn. 282; 42 D. L. R. 772.— 








PART II. SECT. 7. 


t (p. 431) i. Right of court to 
stay action.J—On an application to 
stay a suit instituted In respect of a 
dispute which was previously referred 
to the arbn. of two gentlemen chosen 
by both parties. but onc of whom 
refused to act, it was held by the 
original ct. that the ct. had no power 
to appoint an arbitrator in place of 
the arbitrator who refused & staying 
the suit would lead the parties to an 
fnfructnous arbn.:—Held: the ct. 
had such power, but the application 
for rtay should be dismissed on the 
merits of the case. —GENERAIL ELECTRIO 
Traptna Co. v. SImMANS (INDIA), LTD. 
(1928), I. L. R. 56 Cale. 848.—IND. 





Cases 816a—908. 


Part Ill—The Hearing. 


816a. —— Act of 1889, s. 2, Sched. 1. (f)—Against 
Crown—‘‘ Subject to any legal objection.’’]— 
(1) In an arbn. for the determination of 
disputes under a contract between the 
Shipping Controller on behalf of His Majesty 
& another party, the arbitrators or umpire 
have no jurisdiction under Sched. 1 (f), om 
corporated in sect. 2 of the above Act, or 
otherwise, to require the Shipping Controller 
to make discovery of vine rotary = his 
possession or power re ng e rs in 
question. (2) In Sched. 1 (f ), incorporated 
in sect. 2 of the above Act, the words ‘‘ subject 
to any legal objection ” apply y to all the subse- 
quent provisions of the clause, including not 
only the provision that the parties shall pro- 
duce before the arbitrators or umpire all books, 
etc., within their possession or power, but 
also the provision that the parties shall ‘‘ do 
all other things which . be arbitrators or 
umpire may require. Re Soctsrh Lxs 
AFFRETEURS ReEvuNIS & SHIPPING CON- 
TROLLER, [1921]3 K. B. 1; sub nom. SOcIf&tTe 
Les AFFRETEURS Recnis. v. SHIPPING Con- 
TROLLER, 90 L. J. K. B. 812; 124 L. T. 727; 
37 T. L. R. aa D. C. 

Annotation :-—As to ( 2) Reta. Kursell » Timber Operators & 

Contractors, 1993) 3 K. B. 202. 

Discovery against the Crown generally, see 
Discovery, Vol. XVIII., p. 60. 

817. Add. Annotations :—Consd. Re Soc. Les Afiré- 
teurs Réunis & Shipping Controller, [1921] 
3 K. B. 1; Kursell v. Timber Operators & 
Contractors, {1923]2 K. B. 202. 

817a. Power of arbitrator to order — Refer- 
ence by consent out of court.]—-In a reference 
by consent out of ct. under the Act of 1889, 
the arbitrator has jurisdiction to order either 
party to make discovery of documents or to 
answer interrogatories on oath, by virtue of 
Sched. 1 (f ) of the Act. —KURSELL v. TIMBER 
OPERATORS & CONTRACTORS, LTD., [1923] 
2K. B. 202; 92 L. J. K. B. 607; 129 L. T. 
21; 873. P.79; 39T. L. R. 419 ;. 67 Sol. Jo. 
557; 28 Com. Cas. 376, D. O. 

880. Add. Annotation :—Refd. Rickstts v. Gurney 
(1819), 7 Price, 699. 

8380a. —— .]—On an application to the Ct. 
of Exch. on the same facts as set out in 
No. 830:— Held: the party was privileged 
during the journey, including his stay at 
Clifton, on the ground of the deviation being 
= a EDecomeny. purpose, ~ the meley } no more 








PART III. SECT. 2, SUB-SECT. 1. 
835 vi. ——.J~—In a mercantile 
reference to arbn., it is an implied term 
of the contract that the arbitrators 


ceeds ez 


47 Cale. 951.— 


bean renelnied by a agreement, ‘ot pies 


AMDUTT RaMKISS 
D. Sassoon & Co. (1928), 1 L L. BR 
56 Calc. 1048.—IND. 


his own 


ai ome ere 


arte without 
his inten on to p in 
ner, the award made by him Ss be 
set aside.—UDAICHAND PANNA LALL 
v. DEBIBUX vey eKueM (1920), 1. L. R. 


PART III. SECT. 2, SUB-SECT. 8.—A. 


——.}—An 
not 3 decide the case submitted to 
knowl 
taking evidence, unleas the terms of the 
rolerece 2 especial ah, Pernt him to 


than reasonable for the maga ami of 
it.—RickaTrs v. GURNEY (1819), 7 Price, 


609; 1 Chit. 682; 146 E. R. 1106. 
Annotation Rall Bpencer v. Newton (1887), 1 Nev. & 


835. Add. Annotations Paras ae for Manitoba 


v. Kelly, {1922] 1 A. O. Kelantan 
Government v. Duff perioral Oo., [1923] 
A. O. 895. 
886. Add. Annotation :-—Consd. Oayzer, Irvine v. 
Board of Trade (1926), 95 L. J. K. B. 1064. 
840. Add. Annotation :—Refd. R. v. Sullivan, 


[1923] 1 K. B. 47; R. v. Harris, [1927] 2 

K. B. 587 

841a. Whether entitled to act as advocate for part, y 
appointing him.]—An arbitrator Spc 
to act for one of the parties to a commercial 
dispute is not justified in taking up the 
poe of an advocate for the party appoint- 

g him, but should act impartially.—Rorr 

v. BRiTIsH & FRENCH CHEMICAL MANUFAC- — 
TURING Oc. & Gisson, [1918] 2 K. B. 677; 
87L. J. K. B. 996 ; 119 L. T. 4386; 34T. 1. Ry. 
485; 62 Sol. Jo. 620,0.A 


841b. ———.]—FRENCH GOVERNMENT v. TSURU- 
SHIMA Maru (Owners), No. 1022a, post. 


862. Add. Annotation :—Refd. Royal Commission 
on Sugar Supply v. Boe sone Trading 
Soc. (1922), 88 T. L. R. 684. 

874. Add. Annotation :—Refd. Royal Commission 
on Sugar Su upply y v. Kwik- Hoo- Tong Trading 
Soc, (1922), 38 T. L. R. 684. 

888a. ——- ——— Agreement to dispense with 
notice.|—FRENCH GOVERNMENT v. TSURU- 
SHIMA Maru (OwnmrRs), No. 1022a, post. 


Award sent back for amendment. }— 
Where an award is sent back to the arbi- 
trator to be amended, he is not bound to give 
the parties notice to attend him thereon.— 
HOWETT v. CLEMENTS, CLEMENTS v. HOWETT 
(1845), 1 C. B. 128; 135 E. R. 485; previous 
proceedings (1844), 7 Man. & G. 1044. 

Annotation :—Consd. Davies v. Pratt (1855), 17 C. B. 188. 


906. Add. Annotations :—As to (1) Apprvd. & 
Folld. Op eim wv. Mahomed Haneef, 
1922] 1 A. O. 482. Refd. Scrimaglio v. 
Thornett & Fehr (1924), 181 L. T. 174. 
As to (2) Apprvd. & Folld. Op eim v, 

ahomed Haneef, [1922]1 A. o.. 82. Refd. 
oa ri v. Thornett & Fehr (1924), 13] 


ee ns a ee meme een A er re a nm St 


able to form a just & conscientious 

opinion without the neo “eS peer: 

ing evidence. mi a a 

nox ee 56 Sc. R S056 . 7919) 
T 260. —~80 ot. 


PART III. SECT. 2, SUB-SECT. 8. —B. 

938 v. ——~.}—-An award set 
aside for the t tating of evidence by by the 
arbitrator in the absence of the other 
poy & of sone of the parties.— 


ER & LL2R'’s ARBITRATION, 
(ioseh a). L. BR. 818; 3 W. W. R. 


905a. 





notice of 
at man- 


aig es can- 
him 
e & without 


to do 


. BHEONATH 
PART Ill. SECT. 2, SUB-SECT. 2. Panne, (1919), Lie L. R. 42 All. 185.— 938 vi. ——.}—One | parties 
t i. ——.}—-Re Surtre & PLympron | IND. to an arbn. sought s acotinn et the 
(TOWNSHIP) (1886), 12 O. R. 20.—CAN. 1. ee I an cultural | arbiter’s award on the ground that 
erence when eral. question |. the arbiter had examin om 
PART III. SECT. 2, SUB-BECT. 4. submitted was a matter depend without that , present or 
re is no ‘—-Held: the oversman, repr 1—H. as the 


888 ili. ———-, }—~The 
statutory rule ' that if an arbitrator pro- 


self a farm farmer & skilled valuer, waa 


hed decided the question in 


8&8 


at 


980. ay pebble tar ! ee aes ai angers 
o ae ii v. -Hoo-Tong | 
Soc. ¢ 922), bat. L. R. 684. = 

041. Add. Annotation :—Refd. Royal Commission 
on Supply. v. Kwik-Hoo-Tong Trading 
Soc. (1922), . L. R. 684, 

948. ae penny eater ‘i nee Hove ae eT ion 
on Sugar Supply v. -Hoo-Tong Trad 

Bos. (1922), 88°T, L. BR. 684. sad 
949a. ——.|—An arbitrator appointed under 
Agricultural Holdings Act, 1908 (c. 28), for 
the purpose of determining claims & com- 
pensation payable in respect of (infer alia) 
certain fixtures, hay & straw left by the 
tenant on his farms, & hay & straw removed 
by him after the determination of the tenancy, 
held two sittings & then gave notice that he 
had been waiting to be supplied with informa- 
tion as to the hay & straw sold off & warned 
the parties that if it was not supplied 
promptly he would have to hold another 
sitting. After an interval of less than a 
fortnight he gave further notice that he would 
to the farms on a specified date “‘ to value 
e hay & straw & to receive an account of 
the hay & straw removed.’’ The tenant not 
having such an account ready & thinking that 
the only question to be dealt with was a 
valuation of the stacks of hay & straw 
remaining on the farm did not attend by 
himself or his representative, but his foreman 
was present to point out & give information 
about the stacks on the farms. While there 
the arbitrator, besides valuing the stacks, 
questioned the foreman as to the hay & straw 
removed. Immediately afterwards he closed 
the h & made an award in which he 
dealt with the claim for hay & straw removed 
on the basis of the foreman’s evidence, which 
had not been tendered by either party, & was 
taken in the presence only of the landlord’s 
representative. He did not deal with the 
question of the fixtures, but purported to 
reserve power to deal with them, if required : 
—Held: the award must be set aside as the 
arbitrator had been guilty of legal misconduct 
in taking evidence in the absence of, & 
without previous notice to, the tenant.— 
Re O’ConorR & WHITLAW’S ARBITRATION 
(1919), 88 L. J. K. B. 1242, 0. A. 
649b. ——.]—-In an arbn. between sellers & buyer 
arising out of the rejection by the latter of 
. certain goods which he alleged did not 
correspond to the contract description, the 
arbitrators heard the evidence of each of the 
parties in the absence of the other. No 
objection was made at the time to this pro- 


cedure. An award having been made in |. 





that party’s favour, he had suffered | Lah. 329.—IND. 
no nstioe, & red 


‘Vol. 1—Arbitration, Cases 939—1020s. 


favour of the sellers, the buyer moved to set 
it aside :—Held:: the award must be set 
aside, as the arbitrators had acted im- 
properly in hearing the evidence on behalf 
of one aga Ay the absence of the other.— 
RaMsvEN (W.) & Co. v. Jacoss, [1922] 1 
K. B. 640; 91 L. J. K. B. 482; 126 L. T. 
409; 26 Com. Cas. 287, D. O. 


949c. ——— Evidence immaterial.]—It is mis- 


952. 


055. 


956. 


960. 


conduct which may justify the setting aside 
of an award if the arbitrators hear evidence 
in the absence of the parties, even though the 
evidence so received is immaterial. It makes 
no difference that the arbitrators could not 
popes, have made any other award than 
hat which they did make, & it is quite im- 
material whether the evidence wrongly 
admitted helped the arbitrators to a right 
conclusion or a wrong conclusion, & the ct. 
cannot inquire to what extent their minds 
were affected by such evidence.—RoyYaL 
COMMISSION ON SuGar Suprpiy v. Kwik- 
Hoo-Tona Trapina Socrery (1922), 38 
T. L. R. 684, D. C.3; subsequent proceedings, 
sub nom. Kwik-Hoo-Tona TRADING SOCIETY 
v. Roya COMMISSION ON SuGAR SUPPLY 
(1928), 129 L. T. 500. 

Add. Annotation :—Refd. Royal Commission 
on Sugar Supply v. Kwik Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

Add. Annotation :—Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 88 T. L. R. 684. 

Add. Annotation :—Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 88 T. L. R. 684. 

Add. Annotation :—Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684; Mercer v. Reid 
(1931), 47 T. L. R. 574. 


962a. ——— Small reduction of amount payable— 


963. 
964. 


969. 


—Award upheld.}—MERCER v. REID (1931), 
47 T. L. R. 574; 75 Sol. Jo. 589, D. O.; 
affd., 48 T. L. R. 383, C. A 

Add. Annotation :—Refd. Mercer v. Reid 
(1931), 47 T. L. R. 574. | 
Add. Annotation :—Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

Add. Annotation :—Folld. Caven v. Canadian 
Ry. (1925), 183 L. T. 774. 


1000. Add. Annotation :-—Refd. Kursell v. Timber 


1022a. 


uction refused.— 959 v. ——.}—An award was set 


Operators & Contractors, [1923] 2 K. B. 202. 
-]—In commercial arbns. 
the practice is that, unless the parties give 
notice that they desire to attend personally 
or by their solr. or counsel, the arbitrators 
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BLack v. WiLLIaMs & Co. (WisHAW), | acide because, in considering the same | , °75¥.—— ——- Watver.}—The award 
LtD., (1924) s. C. (H. L.) 22.—SCOT. after the hearing, an arbitrator, in the in question herein was aiso objected to 
938 vil, ——.]—An arbitrator heard | absence of & without notice to the | 02 the ground that the arbitrators 


evidence from one party in the absence parties, interviewed & got information | Permitted expert testimony to be given 


of his opponent, & also took evidence 
in the a ce of both parties. The | the hearing.—Re 


rom one who had 


on behalf of one of the parties by more 


n @ witness On | than three expert witnesses, contrary 


YUKON 


Gop Co 


award was consequently set acide by | & Monrav, (1031) 1 W. W. R. 760 Bates that mare 


the ct.—BURNS ©. BURNE (1922), 43 | 67D. L. R 
N. L. R. 461.—8. AF. 959 vi. 





tors having differed, the matter was 


than three witnesses called by said 


ay Bry Peedi oe eee party were experts; & even if more 
e n 6 en 
938 vill. By um }—Arbitra both take: ertion -<<ieid' 


an three of them were experts, the 
the award | other party by failing to object to their 
y 


. mad should set aside.— BURNS v. BURNE | evidence at the hearing & himself 
inquiries | in the cleans of dette but (1922), 48 N. L. R. 461.—8. AF. calling more than three rts had 
denied had waived the 


0b. UL Hamp v. M 
HamMaD AFzaL (1937), I. L. R. 


AUSTRALIAN 
Vv. L. R. 427.—AUS. 


denied thine time Field? in making | PART Ul, SECT, 9, SUB-8ECT. 8-0. 
pee, ingren + 908 A: pane “La., [1086] 2 W. W. R224; 87 Man. L. H. $41 
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ex 
right to raise the Bb ection. 

Re WInntPEG GoLtr OCLturn & HUToOH- 
inqas, {1928} 8 D. L. R. 523; rt ip 


Cases 1022a—1051a. 


1036a, —— 


' PART III. SECT. 8, SUB-SECT. 1. 
Arbttration Act, R. S. 2. actually made and the powergiven him | 3 W. W. R. 23; 4D. L. R. 58.—C 


03 
1914 said sect. 15 of Arbn. 


-L. R. 814; 130. W.N 
AN. 
1034 vi. 


present the evidence & arguments to the 
umpire & have full power to act as advocates. 
In an arbn. on a charterparty the umpire 
without hearing the parties made his award 
on the case as presented by the arbitrators. 
On a motion to set aside the award on the 


prone of misconduct by the umpire : — 
é€ 


id: there was no evidence of misconduct 
by the umpire, & the motion failed. 

In arbn. proceedings primdé facie the com- 
mon law rule ope that the parties should 
have notice of the proceedings so that they 
could attend them, if desirous of so doing, 
& the only way in which the rule can be 
departed from is by agreement, & the ct. 
would give effect to their agreement (ATKIN, 
L.J.).— FRENCH GOVERNMENT v, TSURU- 
arias Maru (OWNERS) (1921), 37 T. L. R. 

»C. A. 


Annplation :—-Refd. Bourgeois ». Weddell, [1922] 1 K. B. 
1023a. Right to call arbitrator as witness.|—A 


dispute arose between the buyer & sellers of 
a quantity of meat as to its quality. The 
buyer sent K. to inspect & report upon the 
meat. The dispute having been referred to 
arbn., the buyer appointed K. as _ his 
arbitrator. The arbitrators having failed 
to agree upon their award the matter was 
referred to an umpire, & the buyer then 
proposed to call K. as a witness before the 
umpire to prove the state of the meat. The 
sellers objected to the competency of K. as 
a witness on the general principle that an 
arbitrator was disqualified from giving evi- 
dence in the arbn. porceuee :—Held: as 
it was a commercial arbn. K. was not dis- 
qualified from giving evidence before the 
umpire, notwithstanding that he had acted 
as arbitrator.—BourGgoIs v. WEDDELL & 
Co., [1924] 1 K. B. 5389; 93 L. J. K. B. 232; 
180 L. T. 635; 40 T. L. R. 261; 68 Sol. Jo. 
421; 29 Com. Cas. 152; 88 J. P. Jo. 25, D.C. 


1084. Add. Annotation :—Refd. Re Cogstad & 


Newsum, [1921] 1 K. B. 87. 


1085. Add. Annotalion :—Refd. Czarnikow v. Roth, 


Schmidt (1922), 127 L. T. 824. 


1086. Add. Annotation :—Refd. Czarnikow v. Roth, 


Schmidt (1922), 127 L. T. 824. 


.|—A contract for the sale 
of sugar provided that the contract was 
subject to the rules of the Refined Sugar 
Assocn. The rules required that all members 
of the assocn. making contracts subject to 
those rules should refer any disputes arising 
out of such contracts, including any questions 
of law, to the arbn. of the council of the 
assocn.; & by r. 19: ‘* Neither buyer, seller, 
trustee in bkpcy., nor any other person as 
aforesaid require, nor shall they apply 
to the ct. to require, any arbitrators to state 
in the form of a special case for the opinion 
of the ct. any question of law arising in the 
reference, but such question of law shall be 
determined in the arbn. in manner herein 
directed.”” A dispute between the buyers & 
sellers was referred to the arbn. of the 


oe nt ee a ce eee os tages 











4. 
(c. 65).}—A case inay be sta and the ct. under 
the arbitrators under s. 29 of the | Act, R. 8. A. 1922 


1039a. 


ENGLISH AND Empire Digest SuPPLEMENT. 


council. The buyers requested the arbitra- 
tors either to state their award in the form of 
@ special case under the Act of 1889, s. 7, or 
alternatively to state a case for the opinion 
of the ct. under sect. 19 upon certain points 
of law arising in the reference, or to give them 
an opportunity of applying to the ct. for an 
order directing them to state a case. The 
arbitrators, thinking themselves precluded 
by r. 19, refused to comply with that request, 
& made their award without giving the buyers 
an opportunity of applying to the ct. for an 
order. The buyers move to set aside the 
award on the ground of misconduct of the 
arbitrators in so refusing :—Held: vr. 19 & 
the agreement embodying it were contrary 
to public policy & invalid, as involving an 
ouster of the statutary jurisdiction of the 
cts. under the Arbn. Act, & the award must 
be set aside.—CZARNIKOW v. RotTH, SCHMIDT 
& Co., (1922]2 K. B. 478; 92 L. J. K. B. 81; 
127 L. T. 824; 88 T. L. R. 797; 28 Com. 
Cas. 29, C. A. 


1087. Add. Annotations :—Refd. Buerger v. Bar- 


nett (1919), 89 L. J. K. B. 161; Ozarnikow 
v. Roth, Schmidt, [1922] 2 K. B. 478. 
Well-defined question of law must be 
formulated.]—An arbitratot should not state 
a special case except upon some well-defined 
questions of law & should insist that the party 
asking him to state a case should formulate 
the questions upon which he desires it to be 
stated. It is improper for an arbitrator to 
state a case merely asking generally for the 
opinion of the ct. on any questions of law 
involved.— WILLIAMS v. MANISSALIAN E'RERES 
(1923), 20 Com. Cas. 42,C. A. . 





1047. Add. Annotation :—Refd. Czarnikow v. Roth, 


Schmidt (1922), 127 L. T. 824. 


aaa nae yeaa :—On appeal, [1914] 1 Ch 


1051a. ——— Application to stay proceedings — 


Until security for costs given.|—The Govt. of 
an independent State made with a co. a 
contract containing an arbn. clause. An 
arbn. took place & was divided into two 

arts, the first being as to whether the Govt. 

ad committed a breach of contract. The 
result of this part of the arbn. was that an 
award was given in favour of the co. & the 
Govt. was ordered to pay costs. The second 
part of the arbn. as to the amount of damage 
then began, & when the evidence had been 
closed the Govt. asked the arbitrator to state 
an advisory case for the opinion of the ct., 
but the arbitrator refused todoso. The Govt. 
then issued a summons asking that the 
arbitrator might be ordered to state a case, 
& thereupon the co., applied that all further 
proceedings might be stayed until the Govt. 
(1) had paid the costs which it had been 
ordered to pay, & (2) had given security to 
answer the costs of the matter & of the 
arbn. :—Held: so far as concerned the 
summons for a case to be stated the Govt. 
was in the position of a pltf., & it could not 
rely on its foreign sovereignty, & being out 
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functus officio until his award has been { Cu., LTpD., & eo. Ciry, A 


mi. ——. A case stated by arbi- 
= t a O 


, to state a case for | trators, under Arbn. Act, R 


ve Act.—Re TORONTO GENERAL | the opinion of the ct. may be exercised | 1914 (¢, 65), 8. 22, for the determination 


ORPN, & Mo ‘at any stage of the proceedings,’ 
ceee oe SORRY 8), t.e. at any stage before the pro 


have come to an end by a completed 
‘| ARBITRATION (1918), 42 O. L. R. 3803 
.} An arbitrator is not award.—Re JAMIESON Co . 
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of the ct., is now to be heard by a judge 
in the Weekly Ct.—Re MoCoNKEY’s 


NBTRUCTION | 140. W.N.31; 43 D. L. R.732,——CAN. 


of the gor uedon must give security for the 
costs of the summons, but the rest of the co.’s 
application must stand over to be dealt with 
on the hearing of the summons.—Dovurr 
DEVELOPMENT Co., Lrp. v. KELANTAN 
GOVERNMENT (1926), 41 T. L. R. 375; sub 
nom. DUFF DEVELOPMENT Co., Lap. & 
KELANTAN GOVERNMENT, 69 S. Jo. 491, 


1052. Add. Annotation :—N.F. Simbro Trading = 
a (Parent) Corpn., [1929] 2 K. B 


1053. Add. Annotations :—Consd. Duff Develop- 
ment Co. v. Kelantan Government rae 
41 T. L. R. 375. Refd. Northwood v. L. C 
(1927), 187 L. 'T. 49. 

1054. Add. Annotation :—Refd. Cogstad v. New- 
sum, {[1921] 2 A. C. 528. 


1055. Add. Annotations :—As to (1) Consd. Cogstad 
v. Newsum, [1921] 2 A. C. 528. As to (2) 
Refd. Cogstad v. Newsum, [1921]2 A. O. 528. 


1056. Add. Annotations :—Consd. Northwood v. 
L. C. C. (1927), 187 L. T. 49. Refd. Manbre 
Saccharine Co. v. Corn Products Co., oe, 
1 K. B. 198; Cogstad v. Newsum, fi921} 2 
A. C, 528 ; Duff Development Co. v. Kelantan 
Government (1925), 41 T. L. BR. 375. 


1057. Add. Annotations :—Consd. Cogstad v. New- 
sum, [1921] 2 A. C. 528. MRefd. Larrinaga 
v. Soc. Franco- Americaine des Phosphates de 
Medulla (1922), 92 L. J. K. B. 46. 


1058a. —— ———- —— ——.]—-A special case 
stated by an arbitrator for the opinion of the 
ct. is stated under the Act of 1889, s. 19, or 
s. 7, according as the arbitrator does or does 
not retain jurisdiction in the reference. If 
he retains jurisdiction the case is stated under 
sect. 19, & no appeal lies to the Ct. of Appeal 
from the decision of the High Ct. upon the 
special case; but if he makes his award 
finally, & retains no further jurisdiction in 
the reference, the case is stated under sect. 7 
& an appeal lies from the decision of the ct. 
By a submission contained in a charter- 
ty disputes were referred-to two arbitra- 
tors &, if they could not agree, to an umpire. 
The umpire stated for the opinion of the High 
Ct. a special case in which he set out the 
facts, decided that there had been a breach 
of the charterparty, & assessed damages for 
the breach. The award concluded with 
these words: ‘‘ The question for the opinion 
of the ct. is whether upon the true construc- 
tion of the charterparty & the facts stated 
by me the decisions at which I have arrived 
are correct in law. If they be correct my 
award is to stand, but if incorrect in any 
particulars I desire that the award may be 
referred back to me for reassessment of the 
damages due in accordance with the decision 
of the ct.”? :—Held; this was not a final 
award; the case was, therefore, stated under 
sect. 19 & no a es lay to the Ct. of Appeal. 
—Coastap (0 & Co. v. NEwsum (H.), 
Sons & Co., [1921] 5 A.C.528 90L J. K.B. 
1293 ; 85 J. P. 253; 87 T. L. BR. 095; 19 
L. G. R. 5813; 27 Com. Cas. 11; sub nom. 
Re Coastap (0. T.) & Co. & NEwsum (H.), 
Sons & Co., Lrp., 126 L. T. 65; 15 Asp. 


Sect 


1059 i. —— ——— Where erroneous 
award can be set aside. }—Although an 
ap cannot be brought upon an 
0 on of the ct. given to arbitrators 
who have ora ee the ct. on & Potts 

the couse oO 


of law in 
arbn. a eninge: yet 


expreeet to be based upon such 
opinion & incorporating same, if the 
opinion is erroneous, may be set aside 
& referred back to the arbitrators as 

being based on an error of law apparent 
upon the face of 
Breonin & DRaPmRY IMPORTING Co., 


Vol. 1.—-Arbitration. Cases 1051a—1071b. 


M. L. O. 369, H. L.; affg. S. C. sub nom. Re 
Cocstap & Oo. & Newsum, Sons & Co., 
{1921]1 K. B. 87, 0. A.; previous proceedings, 
aub nom. LORD (OWNERS) v. Newsom, Sons 
& Co., Lrn., » [1920] 1 K. B, 846. 


Annotation -—Expld. Distd. Larrinaga wv. Soc. Franco- 
Amerigaine r Gee Phosphates de Medulla (1922), 92 


Wulff & 
Re OCogstad 


1059. Add. Annotations :—Consd. Re 
Dreyfus (1917), 117 Iu. T. 583; 
& Newsum, [1921] 1 K. B. 87; A.-G. for 
Manitoba v. Kelly, £1922] 1 A. C. 268; 
Kelantan Government v. Duff Development 
Oo., [1923] A. C. 395. Refd. Re Olympia 
Oil & Cake Co. & MacAndrew Moreland, 
[1918] 2 K. B. 771; Re Parsons & Brixham 
Fishing Smack Insce. Soc. (1918), 62 Sol. Jo. 
384; Westacott v. Hahn, [1918] 1 K. B. 
495; Champsey Bhara v. Jivraj Balloo 
Spinning & Weaving Co., [1923] A. C. 480; 
Northwood v. lL. C. C. (1927), 137 L. T. 49; 
Roberts v. Anglo-Saxon Insce. Assocn. (1927), 
96 L. J. Kk. B. 599. 

1067. Add. Annotation:—As to (1) Refd. Lar- 
rinaga v. Soc. Franco-Americaine des Phos- 
phates de Medulla (1922), 92 L. J. K. B. 45. 

1067a. Finality—Request to court to vary if award 
wrong in law.]—Disputes which had arisen 
under a charterparty were referred to arbn. 
& the arbitrator made his award in the form 
of a special case in which, after setting out 
the facts, & holding that the owners had 
committed a breach of the charterparty, he 
made an award in favour of the charterers & 
assessed the damages & costs payable by the 
owners to the charterers. The case pro- 
ceeded as follows: ‘The question for the 
opinion of the ct. is whether upon the facts 
as stated by me my award is right in law. 
If my award be correct then it shall stand ; 
but should the ct. find that it be wrong in 
law then I request that the ct. shall vary my 
award as in their discretion they may think 
fit, both as to the damages & as to the costs 

. except that if the ct. shall only vary my 
award on the subject of the amount of the 
damages, my discretion as to the costs of the 
reference & the costs of my award shall 
stand ’’ :—Held: the award was a complete 
& final award under sect. 7 of the Act of 
1889.—LARRINAGA & Co. v. SOCIETE FRANCO- 
AMERICAINE DES PHOSPHATES DE MEDULLA 
(1922), 92 lu. J. K. B. 45; 27 Com. Oas. 160. 
1069a. Subject-matter of commercial nature— 
May be transferred to & heard in Com- 
mercial Court.]—-Practice Notsz, [1927] 
W.N, 258. 

1070. For ‘*‘ Burden of proof on party disputing 
award ’’ read ‘‘ Right to begin—Burden of 
proof on party disputing award.’’ 

1071. For ‘*‘ —— ”’ read ‘* —— - 

1071a. Award in alternative form—Party 
claiming damages entitled to begin.] —PATRICK 
& Co. v. Russo-BritTisH GRAIN Export Co., 
Lrp. (1927), 43 T. L. R. 724. 

1071b. Case stated on unstamped document— 
Struck out.)—Syminaton & Co. v. UNION 
INSURANCE SOcIETY OF CANTON (1927), 164 
L. T. Jo. 390. 


LTp., {1928} N. a. L. R. 241.—N.Z. 
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a. Duty of court.)—Re EDMONTON & 
ASEIEBON Cont EOOTION Co., [1931] 


the aw: —Re fas 


69 


Cases 1073—1i82a,  ENGiisn anp Ewrme Dicust SuPPLeMmnT, 


case in which he made three different awards, 
mt to decide which was a 
udge having decided that the 

was right, applte. demanded & ob- 
tained payment of the amount of that award 
& gave receipt therefor. They then 
appealed Bein the decision of the wadge & 


1073. Add. Annotation :—Refd. Graigola Merthyr 
Oo. v. Swansea Oorpn., [1928] Ch. 31. 

1077. Citation :—For existing citations read ‘as 
reported in [1915] 2 K. B. 393, n.’ 

1082. Add. Annotation :—Refd. Re Cogstad & 
Newsum, [1921] 1 K..B. 87. 


1088. Add. Annotation :—Refd. Ruf v. Pauwels, el Fanaa that the second award was the 
[1919] 1 K. B. 660. right one :—Held: ha demanded & 

1083a. Act of 1889, s. re ser: Hes to Court of ted payment under the first award 
Appeal.|—Cocsrap (0. T.) & Co. v. Nswsum anole. were precluded from a cone that 
(H.), Sons & Co., No. 1058a. anie. it was wrong. ~—~DEXTERS, 

1083b. Loss of right to appeal—Acceptance of Orn Co. ere baery eit 1 KB reat 05 
award.]—In an arbn. concerning a contract L. J. K. B. 886; 184 L. T. 404; T. L. BR. 


of sale of goods the umpire stated a special 212; 31 Com. Cas. 161, 


ee nm i te ee, 


Part 1V—The Award. 


1086. Add. Annotations :—Mentd. A.-G. for Mani- 518; 2 Nev. & M. K. B. 444; 4L65.K. B. 
toba v. Kelly, [1922] 1 A. C. 268; inaga 25; 110 E. R. 882; subsequent proceedings 
we aan aa) aera os Phosphates e (1884), 2 Ad. & El. 52. 
edulla )s cking- | annotations :— Brook 840), 8 1, 8 
ham Sisters of Charity v. R., [1922] 2 A. G. | ~ Retd. Allen by ¥. Prowdiock (1888), 4 Dowk 5 oer e: 
315. Okes 830), 4 ar. & W.119; Moore v. Darley (1846 i 


: B. 445; Paxte t North of Englan 
1100. Add. Annotation :——Mentd. CONS go. B 038: Sree ee epee ees 
Wallace, [1929] 2 Ch. 1. 


1107a. Award signed by all three as arbitra- 
tors. wales no a submirsion to arbn. each of 
the arties could appoint an arbitrator, 
& cies ae itrators could a arr an umpire. 
The parties duly appointed arbitrators & Pthe 
arbitrators appointed an umpire. An award 
was then made & was signe: by these three 
persons, who added to their signatures the 
word “ arbitrators" :—Held: the third per- 
son who signed the award was properly 
appointed as umpire, he acted as umpire, & 
he really intended to sign as unipire, & the fact 
that he signed as arbitrator was only a matter 
to require a purely formal amendment.— 
BEnanv & Co. v. PRopuce BRoKkars Co., the leave of that ct. or of the Ct. of Appeal 
Lrp. (1921), 37 T. L. R. 609; on appeal, 37 to appeal from the decision is not necessary, 
T. L. R. 851, C. A. as Supreme Ct. of Judicature (Procedure) 
1125a. ———.]—An award is published when the Act, 1894 (c. 16), s. 1 (1) (b), has no applica- 
arbitrator gives the parties notice that it tion.—Rur (T. A.) & Oo. v. Pauwsgzs, [1919] 
may be had on payment of his charges; 1 K. B. 660; 88 L. J. K. B. 674; 121 
whether they be reasonabie or not.— L. T. 36; 88 5 - P. 160; 35 T. L. R. "822 ; 
MACARTHUR v. CAMPBELL (1888), 5 B. & Ad. 68 Sol. Jo. 872, 0. A. 


1100 v. ——— Award | 


Ellesmere v. 


1152a, —— aus of written contract—Signa- 
ture by one party only.|—(1) To constitute a 
contract in writing it is not necessary that 
such contract should be signed by both 
parties, & the recital in an award of the exist- 
ence of a contract in writing between the 
parties when in fact the contract has been 
ed by one of them only does not con- 
stitute an error in law on the face of the 
abel sufficient to justify the ct. in setting 
aside. 
(2) In the case of a decision of a Div. Ct. 
setting aside the award of an arbitrator for 
error of law & as being bad on the face of it, 











PART IV. SECT. 8, SUB-SECT. 1. 





PART IV. SECT. 2. a eh oe en Pla 
1002 ii a. —— —— Other dis- | Valid. os 1155 {. Must conform to submission. 
senting.}—Where a submission to arbn, | MUNICIPAL DisrRicr oF Vale, [1925] | _ithe awards in these cases, TALE 
before: three arbitrators rovides leer 1106 ia. ‘}—Held: bind i aera Lp aot with to = 
any two of them can make an ayer ‘ Sa rep. eeping up a@ -dam, 
&, after discussion & the taking of his | ipg. ree no McDoveaLt v. were held bad as beyond the submission 


ower of the arbitrators.— Re HaLEY 


three refuses to | 5 
NNIS (1854), 1 P. R. 178.—CAN. 


MoDova 1925] ‘ pre ee | & 
C ouga : 
[1925] 3 itis 3.—OAN, & 


opinion, one of the 
concur in the award. the other two 
have the right to sign it in his absence. 


—Re WINNIPEG GOLF CLUB & HUTCH- 1109 ———_ - ———,}—- Where the ; 
INGE, ge, [1928 BD. L. Re 522: i f928) arbitrators did not meet together & | PART IV. SECT. 8, SUB-SECT. 2.—A. 
224; 87 Man. L. R sign the forma) document in the 1161 xi. ——-.}-The umpire is 

GAN. presence of each other :—-Semble: the | bound by the terms of the su mission, 
ki, —— Majority award valid— | award was invalid.—HAaRRIsSON »v. | & he cannot make an award not within 
Alberta Insurance nee dk . 8. A., 1922 | HaRrison 1918) 41 O. L. R. 195; | its scope.—PorTmR v. PORTER (1921), 

(ce. 171).]—On a submission to an arbn. | 18 O. W. N. 245.—CAN. 65 I. re L T. 206.—IR. 

of three persons under statutory con- . 1109 ix. ———- «- ———.]—-Rrze Farm 

dition No. 22 in Sched. C. to the above PART IV. SECT. 8, SUB-SECT. 2.—B. 


Act, to determine the amount of loss, ei: oe bitrators 


the decision of a majority oi Ene 
orien! 3 ae: —GLaAscOo 
MITH, [1924) 4D. as z. 


BOL 

: r 1ge4) 8. é Rt 63 Ons en 
PD ib. Rl WR ibb; 3 
Alta. L. Ki 


vi.—_—_—_-~ —--— eee the 
award valid.-——. LOWIN & 


WILLINEKY, fe ate 


1 5. Le R. 1177; 
56 O. L. R. 296.—OAN. 


Co. ©. BRITISH OAK INSURANCE Oo. 
Lp. (024) $8 D. L. R. 706; 8 
W. W. RB. 16.—CAN. 


PART IV. SECT. = | 


1125 x. ——~.}—An 
upon an arbn. ‘under Menicival fos is 
bythe ed when notice thereof ts ejyen 
Ue the arbitrators to the be macarte 

WHINSSON & MUNIOIPALITY os 
aaisorcon re a W. hi R. 
993; 27 Man, L. 

70 


}--Held: the 
had no power to include in their award 
interest on the amount found to be the 
value of the Property from ene date 


ee 
ORONTO Ry. Comer. {1935) ° 
i 0. N17, P. 0.—0 ripe 


« fiaties "of eee et eo cae 


trator was appointed to adjust the . 


1182. Add. Annotations »—Refd. Re Rubel Bronze 
& Metal Co. & Vos, [1918] 1 K. B. ae 
Robert (A.) Munro & Co. v. Meyer, [1930] 2 
K. B. 812. 

1187. Add. Annotation :—Consd. Hirji Mulji v. 

: Cheong Yue 8.8. Co., [1926] A, O. 497. 


1188. Add. Annotations :—Refd. Lebeaupin v. 
- Orispin (1920), 124 L. T. 124; Sheik Moham- 
ria Habib Ullah v. Bird (1921), 87 T. L. R. 


1268. Add. Annotation :—Refd. Weber v. Birkett, 
[1925] 1 K. B. 720. 

1288. Add. Annotation :—Refd. Weber v. Birkett, 
[1925] 1 K. B. 720. 


1291. Add. Citation :—7 Mod. Rep. 8465. 


1826. Add. Annotation :—Refd. Woodrow v. 
Trawlers (White Sea & Grimsby), Ltd., 
[19380] 1K. B. 176. 


1857a. ——- ——.]—Coastap (C. T.) & Co. »v. 
Newsvum (H.) Sons & Co., No. 1058a, ante. 


1857b. ———- ——-.]—-LARRINAGA & Co. v. SOCIETE 
FRANCO-AMERICAINE DES PHOSPHATES DE 
MEDULLA, No. 1067a, ante. . 


1861. Add. Cilations :-—88 L. J. K. B. 227; 119 
L. T. 553; 83 J. P. 9. 


Add. Annotation :—Refd. Re Fiscel & Mann 
& Cook, [1919] 2 K. B. 431. 


1361a. ———.]——Arbitrators made their award 
in an alternative form stating a special case 
& giving to the parties the option of taking 
the opinion of the ct. upon the pointe of law 
involved in it if notice of intention to apply 
to the ct. was given before a date specified ; 
& in the alternative making an award in 
favour of one of the parties if, as was the case, 
no such notice was given. The case was set 
down for argument in the special paper :— 
Held: the condition was reasonable & the 
award was good, so that there was nothing for 
the ct. to deal with.—LyYon (J. L.) & Co., Lrn. 
v. HADDOCK, PARKER & Co., [1919] W. N. 11. 


1415a. —— -—— Reserved for consideration if 
required.|—Re O’Conor & WHITLAW’S ARBI- 
‘TRATION, No. 949a, ante. 














1421. Add. Annotation :—Refd. 


Vol. I1.—Arbitration. Cases 1182—1511. 


} Woodrow v. 
Trawlers (White Sea & Grimsby), Ltd., [1930] 
1 K. B. 176. 


1485a. ———.]—(1) Where parties submitted all 
matters in difference to arbn., & the award, 
after reciting the submission, awarded that 
a certain sum was due & owing from one party 
to the other :—Held: the award must be 
intended to be made on all the matters 
referred. 

(2) It appeared by affidavit that the claims 
of one of the parties consisted of items for 
money due, & also for prospective damages, 
in consequence of a contract between the 
parties being put an end to by the other side, 
but as it also appeared that each of the claims 
was investigated before the arbitrators :— 
Held: a general finding was sufficient that 
a balance was due to one of the parties. 

(3) Where on a reference one of the parties 
admits the claim of the other, but seeks to 
reduce the balance by a set-off, it is sufficient 
for the award to state that a sum is owing 
to one side or the other, without further 
noticing the set-off.— Re CROYDON CaNat Co. 
(1839), 1 Per. & Dav. 391. 

1461. Add. Annotation :—Refd. Weber v. Birkett, 
[1925] 1 K. B. 720. 

1467. Add. Annotation :—Refd. Weber v. . Birkett, 
[1925] 1 K. B. 720. 

1468. Add. Annotation :—Refd. Weber v. Birkett, 
[1925], 1 K. B. 720. 

1472. Add. Annotation :—Refd. Weber v. . Birkett, 
{1925] 1K. B. 720. 

1478. Add. Annotation :—Refd. Weber v. Birkett, 
[1925] 1 K. B. 720. 

1477. Add. ee :—Refd. Weber v. Birkett, 
[1925] 1 K. B. 720. 

1497. Add. Annotation :-——Consd. Weber v. Birkett, 
[1925] 1 K. B. 720. 

1506. Add. Annotation :—Refd. Weber v. Birkett, 
[1925] 1 K. B. 720. 


1511. Add. Annotation :—Refd. Caven v. Canadian 
Pacific ack ae 133 L. T. 774. 


accounts between the parties on a fair 
& equitable basis, & had a discretion 
whether any interest sbould be allowed 
to either party, & in the exercise of that 
discretion was pot bound to apply any 
rule of jaw.—YFIsHER v. MaTson & Co., 
MaTson & Co. v. Fisuer, [1918] 
N. Zz. L. R. 1.—N.Z. 


PART IV. SECT. 8, SUB-SECT. 2.—C. 


1185 ii. —— Award dismissing claim . 


for short peal fee ee : words “‘ any 
olaim or dispute arising {n connection 
with this contract ’’ In the arbn. clause 
included a claim for short delive me 
goce’ —GHAMANDI LAL-NARAIN 

» CHURANJI LAL-POKHAR MAL (1923), 
L L. R. 4 Lah. 168.—IND. 


1188 i. Submission of any 
arising under contracit-—~Awar peo 
damayes for non-delivery.}—-Where a 
contract provided for a referonce to 
arbn. of any question arising under it: 
—Held: the proper conclusion upon 
the evidence was Le the percics: by 
their course of conduct fore the 
arbitrators, established that the ques- 
tion as to the damages was a m 
fu dispute & a subject of the reference. 

Re BUAvER | Woop Fisre Co., LtpD., 


siae etmrbare Forest PrRopvucts 
ee 1920} 47 O. L. R. 590 
Go Noy eT gee Oo tw'N edt. 
Pan” 

3.8. 


matter . 


PART IV. SECT. 8, SUB-SECT. 2.—G. 


g(p.479)1. —— Valuation to be fixed as 
in open market— Absence of any market.) 
—CANADIAN Paciric Ry. Co. v. WINDE- 
BANE, [1917] 3 W. W. R. 99.—CAN. 

qi. ——.}+—The points for decision 

on a submission to arbn. were on which 
partner rested the responsiblity for ee 
causes necessitating dissolution, 
on which condition the partnership 
should be dissolved :—ZJeld 
not give jurisdiction to the arbitrator 
to award payment by one partner of 
damages because of premature lu- 
p.—Jte ARBITRA- 
TION ACT, UYOT es VIGOURET & 
AWARD MADE BY GOSSELIN, [1919] 38 
W. W. R. 957.—CAN. 


1286 iv. “Dever ery OF goods ‘* in 
fair proportion ports.”’ }— 
Held: the Erotica to feurcre goods 
“in fair Ba aa a to all imports ”’ 
Was unce lacking in finality & 
there not enforceable.—THOMP- 
ON, ervee & Co., LTD. v. Moony 
(10%0), 21 8S. R. N. Ss. W. 125; 37 
V. W. N. 267.—AUS. 


PART IV. SECT. 8, SUB-SECT. 3.—E. 


sb. Award of sum subject fo varta- 
ton—*‘ Good & reasons." \-— 
NOBLE v. CAMPBELLFORD, LakE ON- 


71 





TARIO & b edly Ry. Co. (1918), 21 
Can. Ry. Cas. 380.—-CAN 

sc. Award for payment for workin 
to ‘‘estimated’’ depth.}—An aw 
stated that a contractor was entitled 
to payment at the contract-price for 
the drilling to an estimated depth of 
2,400 feet, saying nothing about the 
amount to which the contractor was 
thus entitled :—Held: the amount of 
the contract-price & credits allowed 
could be ascertained by evidence, 
& the use of the word “ estimated ”’ 
in the award was definite & amounted 
to a fixing of ne oes at 2,400 feet.— 
MCNAUGHT v. KES-STEPHENS OIL 
ae ge; 4 1 aYY. W. R. 952,.— 


PART IV. SECT. 8, SUB-SECT. 3.—L. 
13856 i. Award settling Gepile 

Alternative tf court should 
differently.}—An arbitrator caaaca ce a 
certain sum, &, in the event of the 


Supreme Ct. deter that certain 
views expressed by him in his reasons 
were erroneous, o certain sum :— 


Held: in the absence of any such 
determination the alternative award 
did not come into operation, & the 
award was not thereby rendered uncer- 


—-MELBOURNE cpt TRUST 
rere 39 eR eee teat bay 27) peer 
LH. 945.—-AUS. ' 
6 


1598a, 


PART IV. SECT. 8, SUB-SECT. 9.—D. 


1516a, ——.]—Re Oroyrpon Canazt Co., No. 


1435a, ante. 


15938a. ——  ——-.] — A.-G. FOR MANITOBA ». 


Kgtiy, No. 238a, ante. 


1598. Annotations :—Distd. Champsey Bhara 


v. Jivra} Balloo Spinning & Weaving Co., 
{1923} ‘A. O. 480. ‘Consd. Kelantan Govern- 
ara v. Duff Development Oo., [1923] A 

Oe 
.}—Certain trawlers were insured 
as to three-quarters of their value in the B. 
Insurance Co. To save their vessels from 
destruction by enemy submarine, the owners 
cut away the trawls, which were not insured, 
& claimed a general average contribution 
against the co., of which the owners were 
members. The rules provided that all dis- 
dene should be settled in the first instance 

y a general meeting of the co., or, on appeal, 
by two arbitrators & an umpire, none of whom 
should be lawyers. The general meeting 
having refused the claim, the owners pro- 
ceeded to arbn. under a submission which 
provided that ‘‘ all matters in difference in 
reference to the said claim for a general 
average contribution are referred,” etc. The 
umpire by his award ignored the claim for 
general average. On a motion to set aside 
the award :—Held: it was bad as disclosing 
an error in law on the face of it; &, having 
regard to the general terms of the ‘submission, 
it was not open to resps. to say that a definite 
point of law had been submitted to arbn., 
as to which the decision of the arbitrator was 

nal, & the award must be set aside.— 
PARSONS v. BRIXHAM FISHING SMACK ENSURB- 
ANCE Co., Lrp. (1918), 118 L. T. 600; 14 
Asp. M. L. C. 307; sub nom. Re Parsons & 
BRIXHAM FISHING Smack INSURANCE Co., 
Lrp., 62 Sol. Jo. 384, D. C. 








*1598b. ———_ ———.]—An error in law on the face 


of an award means that one can find in the 
award or in a document actually incorporated, 
as, for instance. a note appended by the arbi- 
trator lien ah the reasons for his ie gucement, 


Annotatio 
(19236] A. C. 497 
1599. Add. Annotations 


1603a. 


1644a. 


KESSAMAL (1927), 64 L. R. yous App. 
427; I. L. R. 55 Cale. 126.—IND 


Canes 1616a—1644s. ENGLISH AND EMPIRE Diaxsr SUPPLEMENT. 
| aoe ee 5 siscaitivet steht ia dite baa at 


the award & which is erroneous. Where it | 
is impossible to say, from what is shown on | 
the face of the award, what mistake, if any, 
the arbitrator has made, or that the arbitrator 
edo himseif pede on the he which 
a to some spec on whic 
is unsound, the award ard wil fd Jd peal pelo 
Buaka & Oo. v. JtvRas BALLOO SPINNING & 
WEAVING Oo., [1923] A. O. 4180; 92 L. J. P. O.. 
163 ; 129 L.-T. 166; 89 T. L. R. 2538, P. O. 
n cy Menta. Hirji Mulji v . Cheong Yue §.8. Co., — 


s—Consd. Re OCogstad & 
Newsum, [1921] 1 K. B. 87; A.-G. for Mani- 
toba v. Kelly, [1922] 1 A, O. 268 ; Cham psey 
rae v. Jivraj Balloo Spinning & Weavin 

., [1923] A. O. 480 ; Kelantan Governmen 
v. Die Develo ment Co., [1928] A. O. 395; 
Northwood v. L. C. C. (1927), 187 L. T. 49; 
Roberts v. Anglo-Saxqn Insce. Assocn. (1927), 
96 L. J. K. B. 590. 


Immaterial to decision.|—BunrGmr & 
Oo. v. BaRNETT, No. 1822a, post. 





1614. Add. Annotation :—Consd. A.-G. for Mani- 


toba v. Kelly, [1922] 1 A. O. 268. 


1622. Add. Annotation :—Refd. Re Becker, Shillan 


& Barry, [1921] 1K. B. 391. 


1624. Add. Annotations :—Expld. Re Becker, Shil- 


lan & Barry, [1921}1 K. B. 391. Refd. Lar- 
rinaga v. Soc. Franco-Americaine des Phos- 
phates de Medulla (1922), 92 L. J. K. B. 45. 


1643. Add. Annotations :—Refd. A.-G. for Mani- 


toba v. Kelly, [1922] 1 A. O. 268; Kelantan 
oe v. Duff Development Co., [1923] 
A. O. ; 


1644. Add. Annotation :—Refd. Kelantan Govern- 


oe v. Duff Development Oo., [1923] A. O 
95. 





.}— Though an award may be set 
aside for an error of law appearing on the 
face of it, & though a question otf construction 
is, generally speaking, a question of law, yet, 
where & seat of construction is the very 


ee Be mm nm ne ee ee ae em et nee ae ee 


tera in dispute.J—Held: the parties 
were bound by the agree 8 rae 


1517 i. Reference of two separate mat- 
8-—One award. eld: the award 
must be referred to the ‘arbitrator to 
reapsl up two awards.—Re DREYFUS 
8. MILLING & TRADING CO., 
i938] & "A. S. R. 75.—AUS. 


PART IV. SECT. 10. 


1520 v. ——-.J—Where an arbn. 
award is valid as to a part thereof & 
void as to another part, the valid por- 
tion, if severable from the rest, is 
enforceable.—Crry OF SWIFT CURRENT 
co. Lesiiz, {1920} : We. W. R. 467; 
52 D. L. H. 582.—CAN. 


1541 ii. .}—An award contained 
two directions :—Held: the two 
directions could not be severed, &, 
although the first direction was valid, 
the second direction being invalid 
sop deceenae oe fies Bop eiy ior oe 





, Lip 
Moone. eig205, mt Ss. Ss. W. 128; 
5 W. Ww. N. 387° «Us. 
PART IV. SECT. 13, SUB-SECT. 1. 


1694 i. ——- —---.}—-The ot. has 
jurisdiction to set aside an award where 
ap error of jaw apecer on the face o 
it.—Re CasswELL Co., Ltp. 
DonaLtp & Jacons, Tepe {1921} N. z 
L. R. 368.—N.Z. 

1694 fii, -—— =—,J—Saima Ma- 
HOMED Umen Doosau ve. NATHOOMAL 





1594 iv. —— .} In determining 
whether an agreement to abide ny the 
result of an arbn. is binding, a 
tinction is to be 
case where parties to a _ contract 
refer their ‘ differences ”’ 
arising therefrom & the case where a 
specific A gage oral of fact or law is 

the former case the 
fact that the arbitrator was wrong in 
point. of law is 
ae aside.— MALKIN 
» LTD. (B. Oo 1088} DL. R. 

: i038] 3 W. hile ‘—CAN. 


aoe case eub- 
milled to High igh Oorat. “Re og Rear & 
DRAPERY IwportTina Co., Lrp., No. 
1059 L ante: —N.Z. 
Rhyl —— Apparent on face O 
d.j—Held : the mistake rendere 
the No A@akd inyalid.- ee 2 0. ane 


ELECTRIC 
ONTARIO, peat) D. ek R. mR. 998 : : 66 
O. L. R. 35.—OAN. 

1606 vii. ——— Omitsston to ls ot 
agreed disposition of pr 


operty. }—. 
e arbitrator was entitled: hg fo supply 
Le eo au an 


v. Denner, re fet) 


3 W.W.R. 503; 10 Sask. L 
CAN. 
PART IV. an 13, SUB-SECT. 2.— 


3. (a). 
1626 i. General reference of all mat- 
72 


drawn between the 


round og gic the — 


however erroneous in law it might be 
en eee & AGENOY 

Lip. BRa & Oo., (1923) 
N. Nk L. B. 983.-—-N.Z. 


Pikes ii, re dd rence of all differences-— 
aes tons of law involved.j—: 
Wren differences have been re- 
ferred to an arbitrator, the rule that a 
wrong decision of the arbitrator on a 
question of law is & cannot be 
reviewed unless the error appesry in 
the award itaelf, or in a 
contemporancous & forming part o 
the award, applies to any number or 
questions of law which may be specific- 


referred. An award will not-be set 
aside where the error oocurs not in the 
award itself, but in a contemporaneous 
document nou out the reasons for 
the award, & ch the Pig hitd yivtatal has 
expressly stated nd 18 not to be Geomned a 

part of a award.— 

MALNG & Lrp., [1931] N. Zz 
L. R. 312.-—N. Naz, 


arbitrators their decision is not open 
to review.—Re MoNacauat & SToxus- 
Srerpuzns Om Oo., Lan. . 8) 
(1919), 14 Alta. L. R. 148. 


‘thing referred for ar‘bn., thon the decision of 
the arbitrator upon that point cannot be set 
aside by. the ct. only because the ct. would 
iteelf have come to a different conclusion. 
If it appears by the award that the arbitrator 
_ has 2 aap illegally, for instance, that he 
decided on evidence which in law is not 
asible or on principles of construction 
_ Which the law does not countenance, then 
there is error in law which may be ground 
for setting aside the award; but the mere 
dissent of the ct. from the arbitrator’s con- 
clusion on construction is not enough for 
that purpose.—KELANTAN GOVERNMENT », 
Durr DEVELOPMENT Oo., [1923] A. C. 395; 
129 L. T. 856; 89 T. L. R. 887; 67 Sol. Jo. 
437, H. L.; previous proceedings, sub nom. 
Durr DEVELOPMENT Oo. v. KELANTAN 
GOVERNMENT, [1928] 1 Oh. 385, O. A. 


1645, Add. Annolations:—As to (1) Apprvd. 
Champsey Bhara v. Jivraj Balloo Spinning 
& Weaving Co., [1923] A. C. 480. Consd. 
‘Roberts v. lo-Saxon Insce. Assocn. (1927), 
96 L. J. K.B. 590. Refd. A.-G. for Manitoba 
v. Kelly, [1922] 1 A. O. 268; Kelantan Gov- 
eee v. Duff Development Oo., [1923] 


1647. Add. Annotation :—Consd. Kelantan Gov- 
eee v. Duff Development Co., [1923] 


1667. Add. Annotation :—Consd. 
Hannevig, [1921] 1 K. B. 836. 


1668a. Act of 1889, s. 7 (c).J—An 
arbitrator in making his award gave two sets 
of costs to one of the parties in terms which 
were not sufficiently explicit, & subsequently 
on the request of one party added explanatory 
words & issued an amended award :—Hald : 
inasmuch as the original award was in the 
language intended by the arbitrator & neither 
contained words which he had meant to omit, 
nor omitted words which he had intended to 
insert, the fact that he had failed to choose 
apt words to convey his meaning was not 
an ‘accidental slip or omission ”’ entitling 
him to amend his award under the above 
gsect., & the amended award must be set 


Sutherland v. 








aside.—SUTHERILAND & Co. v. HANNEVIG 
BrotugErs, Leo., (1921) 1 K. B. 836; 
900 L. J. K. B 225; 837 T. L. R. 102; 


sub nom. Re SUTHERLAND & Co. & HANNEVIG 
BROTHERS, Ltp., 125 L. T. 281; 15 Asp. 
M. L. O. 208, D. O. 

1669. Add. Annotation :—Refd. Sutherland v». 
Hannevig, [1921] 1 K. B. $36. | 

1674a. Stranger cannot alter.|——An award by an 
umpire is not vitiated by a mistake in the 
recital of the award, in the Christian name of 
one of the original arbitrators who had 
appointed the umpire. Such mistake not 





IV. SECT. 13, SUB-SECT. 2.— 
Pane B. (b). 


arbitrator setti 


——=,J-—It is no und for 
A eeaader iy respect of whic 


setti aside an award that an ex- 

amination of the materials before the 

arbitrator disc that hie fin 

are ergpe » or against, the 

weight o evidence.—-LaTHaM v. FOs- 

TrR's AUSTRALIAN Ltp., [1926) | 60 
Vv. R. 437.—AUS. 


aw 


1666 il! 


PART IV. SECT. 18, 6UB-SECT. 3, | the arbitrator had 


arbitrator has made an award in respect 
of a claim involving the proof of a 
number of items, an affidavit of the 
out the items in 
he has made his 
ard, & the amount he awarded in 
respect of each {tem of the olaim, is 
inadmissable In evidence.—HALLIGAN 
%. Lawson (1933) 22 8. R., N. S. W. 
1: 39N 8. W. W.N. 204 
a —— FF 
Arbitration Act, 1914 (e. a a i 


power ep 
award under s. 10 (c) of the above Act. 


‘Vol. 1.—Arbitration. Cases 1644a—1701a, ~ 


* being material, an alteration made by a 
- stranger gubsequently to the publication of 
the award, by striking out the wrong & 
inserting the right Christian name, does not 
vitiate the award, but leaves it in the state 

in which it was before such alteration.— 
TREW v. BURTON (1833), 1 Cr. & M. 533; 38 
Tyr. 6559; 2L. J. Ex. 236; 149 BE. R. 511. 


| 1608, Add. Annotation :—Refd. A.-G. for Mani- 


toba v. Kelly, [1922] 1 A. 0. 268. 


1701a. Liability to cross-examination.|—In 
June, 1913, claimants, R. & Co., effected an 
insurance .with resps., an NCe CO., 
whereby the insurance co. agreed that, if at 
set time during the period covered by the 
‘ policy the premises of claimants should be 
estroyed by fire, & their business should be 
thereby interfered with or interrupted, they 
would pay to claimants monthly until such 
time as the reduction in turnover in conse- 
quence of the fire should have ceased, but 
not exceeding in all nime months, on account 
of annual net profit & charges as therein set 
forth, the same percentage on the amount 
by which the turnover in each month should 
in consequence of the fire be less than the 
turnover for the corresponding month of the 
year preceding the fire as the sum or sums 
thereby insured should bear to the total of 
the turnover for the last financial year. It 
was provided that the amount of the losses 
under the policy should be assessed by 
claimants’ auditors, L. & @Q. A condition 
on the back of the policy provided for 
reference to arbn. of all ditferences arising 
out of the policy. The premises of claimants 
were destroyed by fire on July 22, 1913, a 
date within the period covered by the policy. 
G., a member of the firm of L. & G., duly 
assessed the amount of the loss suffered by 
claimants in respect of profits for the period 
of nine months succeeding the fire. Differ- 
ences having arisen in regard to the payments 
under the policy, the parties went to arbn. 
G. was called as a witness by claimants at 
the arbn. proceedings, & stated that although 
it did not so appear on the face of the assess- 
ments he was at the time of signing the same 
satisfied that the losses of the turnover 
respectively therein stated were in fact 
sustained in consequence of the fire. There 
was no suggestion of any fraud on the part 
of the assessor:—Held: as G., whether 
regarded as an arbitrator or an assessor, had 
been called to give oral testimony he could 
be cross-examined on all relevant issues 
& consequently could be cross-examined 
to show that he had failed to take into 
account certain considerations necessary for 
arriving at the reduction in the turnover of 
claimants due solely to the fire—REcHER & 


ened 
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truly stating arbitrator’s opinion.]— 
An appellate ct. should not interfere 
to vary an award unless it is satisfied 
that the award did not truly represent 
the honest opinion of the arbitrators 
as to damages, or that their basis of 
valuation was erroneous.— Re ScotT & 
OsHawa TOWN (1922), 62 O. L. R. 
504.—CAN. 


‘—AUS. 


7 ‘ inc 
eet of statute— 1671 viii Power to increase 


amount.}--The amount awarded by 
an arbitrator may, upon consideration 
of the evidence, increased by the 





to am 


1668 lil. For “ SanpFoRD v. Sanp Re Warre & City oF TORONTO page oa Fare Nowe iN 

c aa“ s : a ry y. Co. 9. BRANTFO 

FORD * read 4“ SANFORD v. SANFORD.” (1917), 88 0. L. R. 837.—CAN. CouUNTRY Cue (191 8. 91 Can. Ry. Cas. 
1671. vil. —— Unless award not | 860; 82 D. L. R. 219.—OAN. 


1665 ive. —— ~—~—,}-— Where an 
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Cases 1701a—1622b. ENGLisH AND Empree Diczst SupPLEMENT. 


Oo. v. NorTH Bririso & MERCANTILE INsUR- 
ANCE Co., [1915] 8 K. B. 277 32. 84 L. J. K.-B. 
1818; 113 L. T. 837, D. C. 


1722a. ——— Reference to umpire by arbitrators— 


Custom of the tallow trade.]—Pltfs. sold to 
defts. a quantity of paraffin wax under a 
contract providing, ‘‘any dispute arising 
under this contract to be settled Ly arbitrators 
in London in the usual way.” A claim was 
made by defts. against ri & the arbitrators, 
being unable to agree inted an umpire 
by a document headed, wt the use of this form 
constitutes a submission to the rules of the 
assocn.,’’ t.¢., the London Oil & Tallow Trades 
Assocn. The umpire awarded that defts.’ 
claim failed & that they were to pay the costs 
ofthearbn. Therules of the assncn. provided 
for an appeal to an appeal committee, & 
defts. claimed aright of appeal. Pltfs. there- 
upon brought an action against defte. to 
recover the costs of the arhn., & the evidence 
was that in the trade in paraffin wax the usual 
way of settling a dispute by arbn. was to 
appoint arbitrators who could appoint an 
umpire whose decision would be final :— 
Held: the heading did not apply & the umpire 
was really appointed in pursuance of the 
original agreement as to arbn. & not under the 
rules of the assocn., & pltfis. were entitled to 
recover.—PALMER & Co., Lrp. ». PILor 
TRADING Co., Lrp. (1929), 45 T. L. R. 214. 


Pech Nos. 6508, 


tive.}—See Vol. XXIV., 
‘vol ume, pp. 898 


peed & compare origi 
eeq.’ 

1751. Add. Annotation :—Refd. Ozarnikow v. Roth, 
. Schmidt, [1922] 2 K. B. 478. 


1758. Add. Annotation :—Roefd. A om v. Sheed . 

Thomson (1923), 92 L. J. 4 78 

1761. Add. Annotation :—Refd. Ayscough v. Sheed 
Thomson (1923), 92 L. J. K. B. 878. 

1762. Add. Annotation :—Refd. deny v. Sheed 
Thomson (1923), 92 L. J. B. 878. 

1799a. —— Single Judge of High Court.]—Pro- 
Duce Brokers, Lrp. v. BLYTH, GREENE, 
JOURDAIN & Oo., Lrp., No. 1960a, post. 

1822. Add. Annotations :—Refd. Buerger v. Bar- 
nett (1919), 89 L. J. K. B. 161; Czarnikow 
v. Roth, Schmidt, [1922] 2 K. B. "478. 

1822a. Question to be raised immaterial.]— 
(1) It is not misconduct on the part of an 
arbitrator or umpire, within the Act of 1889, 
s. 11, to refuse to state a case, under sect. 7 (b) 
or 19 of the Act, for the opinion of the ct. on 
a point of law, ‘if his finding on a question 
of fact makes the question which would be 
raised by the case immaterial. 

(2) An award is not vitiated by an error 
in Jaw on the face of it, if the error is not 
material to the decision. -—_BUERGER & Oo. v. 
BaRNETr (1919), 89 L. J. K. B 161; 120 





1785. Add. Annotation :—Refd. Conquer v. Boot. 


[1928] 2 K. B. 336. 


1788. After this case add “ Personal representa- 


ee ae at 8 at ow 





PART IV. SECT. EP SUB-SECT. 2.— 


1723 xi. —— Damages — Unle 8 
wrong principle followed. |—LAKE ERIE 
& NORTHERN Ry. Co. v. Muir (1918), 
21 Can. Ry. Caa. '350.—CAN. 


PART IV. SECT. AG. SUB-SECT. 2.— 


——.}—Where arbn. proceed- 
ings ” are initiated by as provincia) 
way co. & much of the Byidenée is 
received before an amalgamation of the 
co. with a reieteese railway co.’ 
eect & ane are allowed 
eh roceed ay the amalgamation, 
unt practically all that remained to 
be done is the making of the award, 
the Dominion co. is bound by the 
award made as a oon of such 
ie oa vw. CANADIAN 
ORTHERN Ry. Co. (1917) 3 W. W. R. 
105; 36 D. L. R. 674.—CAN. 


PART IV. SECT, 15, SUB-SECT. 2.—D. 


ad. Jurtediction of court ordering 
reference.}-—-Where an order for a 
reference is made with the consent 
of the solrs. on both sides, & arbi- 
trators are appointed in pursuance of 
such order, the arbitrators take 
evidence & ap their award, counsel 
oe both parties taking no objection 
to the regularity of the proceedings, 
one arties will not be permitted, after- 
to attack the award or the 
subsequent p proceedings on the und 
he ct. by which the order for 
reference was made nen no plea lagrentiey 
Ve do #0.—HALL v © COMERS 
fF LAWRE WRENCETOWN, mi, 0a BN SR R. 
233; 67 D. L. 


PART IV. SECT. 16, SUB-SECT. 1. 
erence—— 


luntary sum .-}-— 
iield: the award of ard arbitrator 
was not open to review by re a 
RoOvaL COMMISSION OF Rl 
PLire ». USHER & Co., LTD., fiego" 2 2 
I. R. 488 -~IR. 


‘ 





1822b. 


——, }— Lacoste v. CEDARS 
RaPips MANUFACTURING & POWER Co., 

a iii. —— J—Under its inherent juris- 
diction, the power of the ct. to set asido 
an award depends on whether it is 
*“bad on its face’ or on some ground 
which is more or less an ie Pa 
the same a ol aay BS Woo 
MALKIN Co., LTp Cy (1928) 4 
BAL R. 6113 (199812 Ww. 


1786 ia. pellate Division of 
Supreme REE ay 5 appeal from or a 
motion to set aside or remit an award 
must be to the Appellate Div. of the 
Supreme yr Pres oh v. MILLER, [1924] 





2b. L. R617; 1 W. W. OR. 1163 5 
Alta. L. R. 237: atigy (1! (1924)1 D. L. R. 
198: {1923} 3 W. . 1376.—CAN. 
1802 ii. -—— ean @ submis- 





sion to arbn. the parties theroto agroed 
that the Arbn. Act should not apply 
therein, & that the decision of 
beat ey fe should be fina} & 
upon both parties :—Held > t. 
ment was void as against public policy: 
——BracH v. HypRO-ELECTRIC Aer 
COMMISSION OF ONTARIO, [1924) 
D. L. R. 995; 56 O. L. R. 35.—O CAN. 


PART IV. SECT. 16, SUB-SECT. 2.—A. 
oi, ——.]——Unless in the procedure 
atonted by the arbitrators there has 
been something radically wrong or 
vicious an award cannot be impeached 
op the ground that the technica] web 
of judicia] procedure & rules of evidence 
which surround sueicle procera were 
not strictly to.— MAURIG 
SHWE Hpevu wv. U MIN NYUN (1925), 
I. L. R. 3 Ran. 387.—IND. 
read 


547 ¥ ‘* IND.”’ 
” bation Ne = 


ae. pies reciting opdee of reference 
nut a pig! time for deli of award.)}— 
Held: an award which recited an 
order of reference not fixing a time for 
delivery of the award was face 
liable to be set aside, but Supreme Ct. 
Ordinance, 1876, of the Gold Coast, 
Ord, 52, rr, 12 (ao) & 13, prevented the 
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L. T. 570; 35 T. L. R. 260; 63 Sol. Jo. 391, 
D. C. 


——.]—When questions of law arise in an 
arbn. it is of the greatest ix importance that. the 


Ne es ree: Se ne © eens 





pei from m having that effect. —_— 

MIKE cS KU vw. ANNOR eee 
et - C. 755: 95 L. J. P. OC. 157; 
135 L.. T. 642.—GOLD COAST... 


PART IV. SECT. 16, SUB-SECT. 2.—B. 
w (p. 548) 1. —— ——.}-—-The mis- 

cone referrod to in Arbn. Act, 
8. 14 (2) is ‘‘ legal misconduct.” In 
dcurainiug whether there was “ le 
misconduct ’’ on the part of e 
arbitrator which could’ ustify the 
setting the award aside, the ct. may 
look at the evidence adduced before 
him, in order to ascertain whether he 
acted on evidence which was wholly 
inadmissible & which went to the root 
of the question before him. 

While in the present case, an arbn. 
as to the loss suffered by the seller of 

ods because of their non-acceptance 

y the buyer, the arbitrator was held 
to have erred in allowing me ota to 
‘split’ his case, ye had 
pranciaed a discretion in ‘the matter 

no sub njustice was 

occasioned thereby, the course adopted 
did not invalidate the vere: ~ 
Re Woop & MALKIN Co., LTp. (B. O-), 
(1928) 4 D. L. R. S11; (998) 8 
W. e R. 674.-—-OCAN. 


(p. 548) For ‘* IND.”’ read ‘* OAN.”” 


—— usal to state case.j}— 
Noglect by an arbitrator to state a case 
for the opinion A the ct. after being 
definitely ord stad sep either of the parties 
to do so is acie technical mis- 
conduct for Tehiah ne award may be 
set aside.—FIsHER v. MATSON & Co. 
Matson & Co. v. Fisaer, [1918] 
N. Z. L. R. L-—N.Z e 

1811 fi a. -}—Where in a paving 
contract with a city the city” 8 gee 
agelnet being undu daly influenced ky 
agains undu ¥ nfluen 

employers & if it appears that a is 

to be likely not 4 wari 

fairly then thee poattactar wil) noe ne 
bound b deci#ion.—BLo 

Crry or Reaina, [1920] 1 Ww W. R 

re 60 D. L. R. 93; 18 Alta. L. R. 





PART IV. SECT. 16, SUB-SECT. 2.—D. 
s. Excess of gurisdiction.}—The ct. | ground of 


which Purp that given by the authorising 
Act & the submission made pursuant 1852 xii. 


right of the parties to obtain the assistance 
of the ct. at any period of the proceedings 
should be fully enforced, though the arbn. 
tribunal has not soaghe through all the stages 
of. ite own proredi roviding for an appeal 
from the award. he umpire by ‘refusing 
to make his ae fe the form of a special 
case deprives the parties of the right to have 
questions of law, which are neither frivolous 
nor vexatious but are substantial, decided 
by the ct., he is guilty of misconduct & his 
award will be set aside.—Re FisoneL & Co. 
& Mann & Cook, [1919] 2 K. B. 481; 121 
L. T. 275; sub nom. FiscuHer. & Co. v. MANN 
& Cook, 88 L. J. K. B. 1173, D. C. 


1826a. Disregarding statute passed after hearing 


but before issue of ghee — (1) Resps. 
to an arbn. had hired of claimant, for a 
certain period, a number of horses which, 
on the outbreak of war & before the expiry 
of the period, were commandeered by the 
War Office. He then refused to pay the 
hire for the full period on the ground of 
frustration of the adventure. At the hearing 
of the arbn. on June 19, 1917, claimant 
did not press for hire after the seizure of the 
horses, & on July 31, 1917, the arbitrator 
issued his award, giving claimant the amount 
due up to the date of the seizure, but not 
afterwards. On July 10, 1917, Courts Emer- 
gency Powers Act, 1917 (c. 25). had come into 
operation, but there was nothing to show 
whether the arbitrator was or was not aware 
of the Act. On a motion to set aside the 
award on the ground of the technical mis- 
conduct of the arbitrator in not taking the 
statute into consideration :—Held: whether 
or not the arbitrator was aware of the Act. 
he had applied its principles, &, consequently, 
there was no misconduct; the parties were 
not taken by surprise, & the award was good. 
(2) It has been contended that the fact 
that the arbitrator did not know or take cog- 
nisance of the Act, which was passed after 
the hearing of the arbn. & before the issue 
of the award, constituted misconduct. I 
doubt very much whether that would amount 
to misconduct, although possibly it might 
amount to surprise (A. T. LAWRENCE, J.).— 
OsMOND v. WOOLLEY (1917), 87 L. J. K. B. 
822: 118 L. T. 29; 34 T. L. R. 133, D. C. 


1826. Add. Annotations :—Refd. Cayzer, Irvine v, 


Board of Trade (1926), 95 L. J. K. B. 1054 
Ramdutt Ramkissen Das v. Sassoon (1929) 
98 L. J. P. C. 58. 


1827. Add. Annotation :—Refd. Re Boks & Peters, 


Rushton, [1919] 1 K. B. 491. 


1839a. Surprise. }—It is no ground for setting aside 


an award that the unsuccessful party 
suffered a surprise; as an arbitrator would 
have power to postpone the proceedings upon 


Vol. I.—Arbitration. Cases 1822b—1857c. 


any reasonable application for that purpose. 

ia SOLOMON (1859), 28 L. J. Ex. 

1839b. ——— What amounts to.j—Osmonpv v. 
WOoo:L.eY, No. 1825a, anfe. 

1846. Add. Annotation a ig Sy Delahunt v. Moody 
(1927), 21 B. W. ©. C. 588. 

1850a. ——— Objection to authority of arbitrator 
to determine dispute. }—The owner of a timber 
estate sold the whole of the timber thereon 
to a timber co. in consideration of fully paid 
up shares intheco. Subsequently by policies 
effected in his own name with several insur- 
ance cos. he insured this timber against fire. 
The greater part of the timber having been 
destroyed by fire, he sued the insurance cos. 
to recover the loss, but the actions were 
stayed & the matter was referred to arbn. 
in pursuance of the conditions contained in 
the policies. Claimant was the sole share- 
holder in the co. & was also a creditor of the 
co. to a large extent. The arbitrator held that 
claimant had no insurable interest in the 
goods insured & disallowed the claim :— 
Held: claimant having allowed the point 
of want of insurable interest to be raised 
before the arbitrator without objection, it 
was not open to him to call in question the 
authority of the arbitrator to entertain it.— 
MACAURA v. NORTHERN ASSURANCE CoO., 
[1925] A. C. 619; 04 L. J. P. GC. 154; 133 
L. T. 152; 41 T. L. R. 447; 69 Sol. Jo. 
7773 31 Com. Cas. 10, H. L. 

1851a. ——- ~——.]—-DexTerrs, Lrp. »v. HILL 
Crest Ort Co. (BRADFORD), No. 1083b, anfe. 

1855. Add. Annotation :—Refd. Mercer v. Reid 
(1931), 47 T. L. R. 574. 

1857a. By motion.]—Any objection to an award 
on the ground of misconduct or irregularity 
on the part of an arbitrator must be taken by 
motion to set aside or remit the award, & if 
not so taken [within the time limited by 
R. 8. C., Ord. 64, r. 14] cannot be pleaded 
in answer to an action on the award (per 
Cur.).—OPPENHEIM & Co. v. MAnNOMED 
HANEEFP, [1922] 1 A. O. 482; 91 L. J. P. C. 
205; 127 L. T. 196, P. C. 

Anno tia ery nde Scrimaglio v. Thornett & Fehr (1924), 

1857b. .|—ScRIMAGLIO v. THORNETY & Fenn, 
No. 135a, ante. 

1857c. Entered in special paper.|—A motion 
to set aside an award which has been stated 
in the form of a special case should be entered 
in the special paper, & both the motion & the 
special case should be argued before the 
judge who takes the special paper. Where a 
special case has been set down in the special 
paper & subsequently notice of motion is 
given to set aside the award, the motion 
should be set down also in the special paper. 











cluded objection to the award an the | tenant in respect of sheep stock :— 
misconduct. Pele v. | Held: pursuer having full knowledge 


vw. Van- | of the neue of the stock that was 


ANCOUVER (CITY), RAMAGE 
as jurisdiction to set aside any award cOUYRR (City) (1917), 33 S C. R. 180. | tendered to him, & having 


urports to éxercise jurisdiction 





accep 
the stock & dealt with It as if it was his 


.}) — Where applts. | own, was barred from objecting a 


theaward of the oversman.—FLRTCH 


thereto.—Re BRITISH LUMBIA | wenton with an arbn. without objection 
MINISTER OF PUBLIC Works & Tip- | after an irregularity had occurred :— | %. ROBERTSON (191 ck a on a R. 308 | 
PING, [1931] 2 W. W. R. 835.—CAN. Hela: they were precluded from (1919) 18. L. T. 26 


seeking to Bot aside the award on the sf. Award olowing oe of court 
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irregularity. —- U | oncase stated enward might 


UNAWA v. U PYINNYADIPA (1923), | be set aside Rote ttlietendinn that it 


1852 xi. —— Consent to extension of LL Re Ran, 15.—IND. 


making award.}—Held: the 


followed the opinion of the ct. u on 


act. rok consent to extension of time, & 1852 xili. ———.}-A reference was | o case stated under Arbn. Act, s. 29, 


tion of the propre? of the | made to arbiters to determine the | Re MCCONKEY’s ARBITRATION (1990), 
tors making the award, pre- ! amount payable by a landlord to his | 170.W.N.329; 470. L. R.411.—OAN, 
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> 


& CaRLETON COUNTY 
1055; 86 0. L. R190. 


Cases 198%0—-1088a, Enozish anp Eapiee ‘Diazst SoreLement. - 


~—Re Cowan Brorners, Lp. 
(Henry) & Co., [1919] W. N. 140, D. ©. 

1869. Add. Annotation :—Refd. Re Oampbell 
(1919), 88 L. J. Oh. 519. | 

1912a. ——— Failure to apply within time limit.)— 
OPPENHEIM & Oo. v. MAHOMED HANBER, } 
1857a, ante. 

1912b. ——- —-—.]—-SCRIMAGLIO v. THORNETT & 
FER, No. 135a, ante. 


1925. Add. Annotations :—Refd. A.-G. for Mani-— 


toba v. Kelly, [1922] 1 A. OC. 268; Kelantan 
Government v. Duff Development Co., [1923] 
A. C. 395. 

1037a. Satetaee leave ‘to appeal necessary.}—Rvur 
(T. A.) & Co, v. PAUWELS, No. 1152a, ante. 


1943. Add. Teale :—Refd. A.-G. for Mani- 
toba v. Kelly, [1922] 1 A. O. 268; Champsey 
Bhara v. Jivraj Balloo Spinning & Weaving 
Oo., [1928] A. C. 480; Kelantan Government 
v. Duff Development Co., [1923] A. €. 395; 
Roberts v. Anglo-Saxon Insce. Assocn. (1927), 
96 L. J. K. B. 590. 


1950a. Misconduct.] — OprpENHEm™ & Oo. uw. 
MAHOMED HANEEF, No. 1857a, ante. 


1954a. -]—Where an arbitrator in making 

his award deals with the coste of the award 
& his own personal costs, but does not 
mention the costs of the parties in the refer- 
ence, the ct. will not presume that he has 
exercised his discretion to make no order as 
to costa, or to leave each side to pay their 
own costs, but will remit the award to the 
arbitrator to exercise his discretion in express 
terms.— Re BECKER, SHILLAN & Co. & BARRY 
BroTuHErs, (1921]1 K. B. 391; 90 L. J. K. B. 
316; 124 L. T. 604; sub nom. BECKER, 
SHILLAN & Co. v. BARRY BROTHERS, 87 

gees Wek Beles gue 

3007 ‘Betd. Larne ‘Soa. Beane Acaedontne. dee 
Phosphates de Med (1522), 92 L. J. K. B. 45, 

1960a. By motion—Bofore single judge 

High Court.]—A judge of the High Ct. sleting 
alone may entertain a motion to set aside or 
remit for further statement an award 
stated in the form of a special case.—PrRo- 
DUCE BROKERS, LTD. v. BLYTH, GREENE, 
JOURDAIN & Co., Lrp. (1918), 88 L. J. K. B. 
597; 119 L. T. 311; 84 T. L. R. 419. 

Annotation '—Folld. Re Cowan & Rymer, (1919) W. N. 140, 

1960b. —— -]—OpPENHEIM & Oo. v. MAHOMED 
HANEEF, No. 1857a, ante. 
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& Rymur | 1981. For the (paracraph in original ‘yeh 
e following p 


substitute aragraph :— 
Forelgn award— Whether enforceable as 
judgment of foreign court.}—An award in a 
foreign arbn. [unenforceable in the ee 
country without an enforcement order] is 
not a decision which a ct. here ought to 
recognise as a foreign ju ent, & canine 
be enforced.—MBERRIFIELD, 
LIVERPOOL CoTToN Assoon., L&D 
105 L. T. 97.3; 55 Sol. Jo. 581. | 
Annotation :—Refd. Harrop v. Harrop, [1920] $3 K. B. 386. 
1981a. ——— Action on—By what law contract 
pati sedge Eons Pitfs., Fes ingurance Co. 
London, & defts., an insurance co. in Norway, 
entered into a written contract headed ‘ Re- 
insurance contract—-Marine Ingurance.’’ The 
contract was not stamped as a policy, but it 
contained the usual terms of a reinsurance 
treaty, pitfs. being the reinsured & defts. the 
reinsurers, & there was a clause provid 
ee in the event of disputes an arbn. shoul 
lace in Norway. The contract was 
eal ars pitis. in Norway & by defts. in 
Tendon if! was stamped with an English six- 
enny stamp, but not in accordance with the 
Fenglish law as to contracts of marine in- 
surance, but it was valid by the law of 
Norway. An arbn. under the contract was 
held in Norway & an award was issued in 
favour of plitfs. In an action on the award 
defts. submitted that the law applicable to 
the whole contract must be the law of 
England, & that, since the contract neither 
was a policy as required by English law nor 
was properly stamped as such a policy, pltfs. 
could not recover on the award :—Held: 
the action was brought on the award, & as the 
proper inference from the provjsion as to the 
arbn. being held in Norway was that the 
parties intended the law of Norway to govern 
the contract, plitfs. were entitled to recover 
the sum awarded.—NorRSKE ATLAS INSUR- 
ANCE Oo., LTD. v. LONDON GENERAL INSUR- 
ANCE Co., Lrp. (1927), 43 T. L. R, 541. 
1985. After this case add “See, now, R.S.0., Ord. 11, 
r. 8a. 
1985a. Grounds for granting or refusing order— 
Objection to award.|—-Where there is no ob- 
jection to an award or where the objection 
raised is one which can easily be disposed of, 
the summary procedure provided by the 
Act of 1889,’s. 12, is prompt & convenient ; 





ee eS ECLA SR EN, eR ANNIE | 
“ 





ee IV. SECT. 17, SUB-SECT. 2. 


1898 i. Grounds for extenston—Not sk, Lim o evidence taken down in . Under 2 Edw. 7, oc. 107 
pipet of counsel on stion of law crtting by ebliroier }~He New Broune- ss. "12, 21—Grounds for remitting.— 
the yeime (on inking n "aD application to hel Bnet aaa vilchgaey tabal ae Oar | 1917 40 0. t We 130 5 
set aside an award :—H Held: ; where the | DEUNEWI0K owes OE 88 Pow Co. PY » CAN, oe, , 


rules require special circumstances to 
be shown upon an application for 
extension of time, the ke of 
counsel or solr. upon a question of 
sbad or practice doea not constitute 

special circumstance justifying the 
intervention of lle rh ~—He SWRINSSON 
& MUN CHARLESWOOD, 
fisi711,W. W. V. B. 293 ; 27 Man. L. R. 
34.—CAN 


No. 2) 


Po 
urrram (N_B.), (1926) 9 D. L. R. 102.— 
CAN. 
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y (p. $61). AS; oe WabDE AND OTHERS 
ARDLEY (No. 2) (1910).” 


read 


PART IV. SECT. 17, SUB-SEOT. 1 


PART IV. SECT. 17, SUB-SEOCT. 3. 


ri, ~———.}——Unless there is a mistake 
in law or fact evident on the face of 
the award itself, or the arbitrator 
admits that he has made a mistake in 
law or fact, or there has been fraud or 
corruption, the award will not be 
referred back. oe Fox - cone 


4.—F. 


ADE UW. 


sg. Within term following publica- al. Under Arbitration Act, 1927 (c.97), | DATED MInina & SMEL Co. 
tion.|}—An award must be moved | g, 11,}—The power conferred by above CANADA, 1925} 1D. 1. D. L. ® re (1994) 
nage peania or belo oe the oid pie al which tegen di by a jud sitting in ae nite 
auc m formerly occu —KEAN Speen serie alleging = 
gp, Enwanps (1888), 12 P. R. 685.— et. int a judge Having the take. }—The ct. will not t an award 


Lamers Onder Consolidated Mu yet 
Act, 1922, es. 338, 345 i —-Re VAHE Une matter to th 
19 i Na Tu. R. 


63 0. L. R. 464.—0 


Por, mnie tet | Ss 
wh motion, orbit per case. 


v, MoDONNELL, [1998] 4 D. 1. Re 798 ; 
76 


because the reat & lee a mistake 


be = 
bo 


to 
Re Boxs & Co. & PETERS, 


L. T. 516, O. Ar 


-1985b. ——- Award against Crown.J—An award 
against the Crown in an arbn. under the 
Act of 1889 cannot, for the purpose of en- 
forcement, be treated as a judgment or 
decree-on a petition of right, & under sect. 12 
of that Act leave to enforce the award as a 
judgment or order will be refused.—GRECH 
v. BoaRD oF Trape (1923), 92 L. J..K. B. 
180 L. T. 15; 89 T. L. R. 6380; 67 


956 ; 
Sol. Jo. 725, O. A. 


1986. Add. Annotations :—Distd. Richardsons & 
Bradley v. Bernhard, [1925] 2 K. B. 121. 
Co. v. Posograph 
(Parent) Corpn., [1929] 2 K. B. 266. 
-]—OPprPENHEmM & Oo. v. MAHOMED 


Folld. Simbro Trading 





2056a. 
HANEEB, No. 1857a, ante. 


2059. Add. Annotation :—Refd. 
2092a. 
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2050 ilia. —— .J—B., an arbi- 
trator, in the absence of & without 
notice to one of the parties, made an 
award :—Held: although the award 
might have been sect aside for mis- 
conduct of the arbitrator if moved 
against in time, yet, the award be 
final; the miscon uct could not be se 
up as an answer to an action upon the 
award.—TOURANGRAU v. SANDWICH 
Wrest Townsurp, [1920] 48 0. L. R. 
806; 56D. L. R. 83.—CAN. 


2050 ilib. ——— .--In a suit 
in India upon an award made upon 
@ submission to arbn. in England, 
irregularity or misconduct in arriving 
at the award is not a defence.— 
OPPENHEIM & Co. v. MAHOMED HANEEF 
1922)1A.C.482; 91L.3.P.C. 205; 127 

-T. 196; 49 L. R. Ind. App. 174.—IND. 

2050 ili o. -—— ~—-——~.}—An award 
duly made in England under the 
English Act of 1889 can be enforced by 
a suft in an Indian ot., & cannot be set 
aside by an Indian ct. on any ground 
of misconduct or irregularity on the 

art of the arbitrator.—JOHN BaTT & 

0. (LONDON) v. KANOOLAL & Co. 
(1925), I. L. R. 53 Cale. 65.—IND. 

2056 i. Not irre, rity tn conduct of 
arbitrators.] — Arbitrators appointed 
but not in writing for the purpose of 
winding up the a: of a partnership 
between pitf. & deft. met & went over 
such papers as were available at the 
moment, heard what each of the 
partners had to say & reached a con- 
clusion which they stated at the 

. The arbitrators took no 
oath office, & two witnesses were 
sworn. A day or two after the 
aon one of the arbitrators pre- 
pared signed & memorandum headed 
* Report of Arbitrators,” stating the 
conclusion that the balance, due to 
pit’. was a certain sum. This memo- 
randum was taken by pltf. to the other. 
arbitrators, each of whom signed It. 
This action was brought upon the 
peemoren ent es Upon an award. gh 


leaded award was 
Misgal. in that no evidence was taken 








‘but where there are matters which may. 
gravely affect the validity of the award or the 
Sight to proceed under it, it is pro 
_ should be dealt with by an action in whic 
the facte can be fully ascertained, & no order 
under the sect. should be made giving leave 
space summarily under the award.— 
Rusuton & Co., 

[1919] 1 K. B, 491; 88L. J. K. B. 351; 120 


Joachimson v. 
Swiss Bank Corpn., [1921] 8 K. B. 110. 

«}—On a motion for an attachment for 
not performing an award, the ct. will not 
discuss objections to the award, not apparent 
on the face of it; as, that the arbitrator was 
partial, or that matters were brought before 


fe  --Wol, 1.—Arbitration. Oases 1985a—2836. 


r that the 


Refd. 8 
(1855), 17 C. B. 


2831. Add. 





under oath, the arbitrators were not 
sworn, or legally appointed, deft. was 
not permitted to give his evidence, & 
although be objected, the award was 
given without his being heard. Deft. 
also counterclaimed for moneys paid 


‘to pltf., ete. :—Held: the objections 


pleaded ought to have been taken on 
a@ motion to set aside the award, & 
were not available as a defence to the 
action.—MILLER v. MODONNELL, [1928] 
4D. L. R. 728; 62 0. L. R. 484.— 
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sn. What defences avatlable.]— 
Applits. brought an action aguinst the 
Commonwealth to recover money due 
under two contracts, 
was pending tho A.-G. of the Common- 
wealth agreed to submit to arbn. the 
matters in dispute between the parties. 
This agreement recited the making of 
the two contracte. “The arbitrator 
having made his award in favour of the 
Commonwealth, applte. moved to set 
aside the aw or to remit it to the 
arbitrator on certain grounds, none 
of which related to the validity of 
either of the contracts. That motion 
was disminsed. On an application by 
the Commonwealth for leave to enforce 
the award :—Held: applts. were not 
entitled to challe the validity of the 
two contracts or the authority of the 
A.-G. to make the agreement for arbn. 
—KIDMAN ov. COMMONWEALTH OF 
AUSTRALIA (1925), 37 C. L. R. 233; 26 
S.R. N. 8 W. 379; 43 N. S. W. W. 
11; [1926] Argua L. R. 118.—AUS. 


Award merely determining righis.}— 


The above sect. does not suthorise 
a judge to give leave to issue execution 
directly on an award which merely 
determines righta, but says nothing 
as to the amount to which the success- 
ful party is entitled.—Re MoNaucaTt & 
STOKES-STEPHENS OIL Co.(No.32),/1918] 
3 W. W. R. 837 ; 43 D. L. R. 7.—OAN, 

ap. Arbitration Act, R. S. M., 18138 
(c. 9)~—Award under Municipal Act.}— 
Arbn, Act, R.S.M., 1913 (c. 9), applies 


17 


mith o, Troup 

2187. Add. Annotations :—Apld. Bradshaw v. Air 
Council, [1926] Ch. 829. 
Aldridge Colliery Co. (1923), 180 L. T. 282; 
Mansfield ». Robinson, [1928] 2 K. B. 353. 


2187a. Discretion of arbitrator—Must be exercised 
judicially.|——An arbitrator’s discretion as to 
costs must be exercised judicially.—Lioyp 
DEL PAcIFICO v. BOARD OF TRADE (1930), 
46 T. L. R. 476; 35 Com. Cas. 325. 

2218. Add. Annotation :—Consd. Kursell v. Timber 
Operators & Contractors, [1923] 2 K. B. 202. 

2244. Add. Annotation :—Refd. Akt. 

._ Harding, [1928]2 K. B. 371. 

2326. Add. Annotation :—As to (1) Refd. Reid, 
Hewitt v. Joseph, [1918] A. O. 717. 

Annotation :—Refd. Akt. Ocean v., 
Harding, [1928] 2 K. B. 371. | 

2882. Add. Annotations :—Consd. Reid, Hewitt v. 
Joseph, [1918] A. OC. 717. Refd. Terry v. 
Gould (No. 2) (1924), 69 Sol. Jo. 212 ; Weber 
vw. Birkett, [1925] 1 K. B. 720. 

2836. Add. Annotation :—Consd. Reid, Hewitt v. 
Joseph, [1918] A. O. 717. 


While the action, 


him, the reference being of all matters in 
difference, which are not disposed of by the 
award.—MACARTHUR v. 
2 Ad. & Fl. 62; 4 Nev. & M. K. B. 208; 
4L. J. K. B. 25; 111 B. R. 21; previous 
proceedings (1834), 5 B. & Ad. 518. 
Annotations :—Consd. bs 


CAMPBELL (1834), 


ht v. Graham (1848), 3 Exch. 131. 
49), 7 C. B. 757; Davies v. Pratt 


Refd. Haynes v. 


Ocean v. 


to awards under Municipal Act unless 
er oreey conflicting with the latter 
Act. here an award on an arbn. 
under Municipal Act is made on a 
written submission & fixer not only the 
amount but also the lability, it may 
be entered on application as a judg- 
ment of the Ct. of King’s Bench & 
enforced accordingly.—SWEINSSON ¥, 
RURAL MUNICIPALITY OF CHARLES- 
woop, [1917], 3 W. W. R. 201; 36 
D. L. R. 32.—CAN. 


ag. Decree—Failure to accept award.| 
—Where in a suit parties have referred 
their difforence to arbn. without an 
order of the ct. & an award is made, 
a decree in terms of the award can be 
passed by the ct. under Civil Procedure 
Code, Ord. XVIII., r. 3, althourh the 
ee do not accept the award.— 
URBARAJU v. ENKATRAMARAJU 
(1928), I. L. R. 51 Mad. 800.—-IND. 
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li. - Arbitration Act, Rk. S. M., 
1913 (c. 9}~Greater Winnipeg Water 
District Act, 1913 (c. 22).}-—HRe IvER- 
SON & GREATER WINNIPEG WATER 
DisTRIcT, [1921] 1 W. W. R. 6213 57 
D.L. R. 184; 30 Man. L. R. 98.—CAN. 

] ii. Arbitration Act, 1908.}— 
An order provided that the costs of 
the reference & award should be with- 
in the discretion of the arbitrator under 
& subject to the above Act :—Held: 
the discretion of arbitrators with regard 
to costs was not limited by the 

rinciples which the cts. apply.— 

YNAN v. ForbEs, [1921] N. Z L. R. 
738.—N.Z. 
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w i. —— Includes costs of counter- 
claim.|—KrrK -v. KIRK (1897), 40 
N. s. R 600.—CAN. 

sr. “ Cosis of attendance of’ party— 
Party attending with several witnesses— 
Costa of witnesses not included.}- 
MCQUEEN v. VANCOUVER ISLAND 
Powrr Co., Lrp. (1925), 35 B. O. R. 
558.——CAN, 








Cases 2340 —2580b. 


2840. Add. Annotations :—Consd. Keen v. Towler 
(1924), 41 T. L. R. 86. Apld. King v 
Sunday Pictorial Newspapers (1920) (1824), 
1338 L. T. 397. 


2344. Add. Annotation :—Apld. Re Becker, Shillan 
& Barry, [1921] 1K. B. 891. 


2852. Add. Annotation :—Refd. Re Becker, Shillan 
& Barry, [1921] 1K. B. $91. 


23853. Add. Annotation :—Consd. Williams v. Jones, 
{1926] 1 K. B. 255. 


eee 


2361a. 


ENGLISH AND Empire iawn SurrLeMEnr. 
2354. Add. Annotation : Pe eA gaia Williams 


v. Jones, [1926] 2 K. B. 87. 


2855a. ——— Whether more than one issue—R. 5S. C., 


Ord. 65, r. Ook Bar G Jones (STANLEY) 
& Co., [1926 2K. B. 37; 95L. J. K. B. 4713 
134 L. T. 652; 70 Sol. Jo. 463, O. A. | 


2358. Add. Annotation :—Apld. Re Becker, Shillan 


& Barry, [1921] 1 K. B. 891. 


Award not providing for costs of 
oe j—Re Broker, SHILLAN & Oo. & 
ARRY BROTHERS, No. 1954a, ante. 





Part V.—References by Order of Court. 


2448. Add. Annotation :—Refd. Liggett (Liver- 
pool) v. Barclays Bank, [1928] 1 eK. B. 48. 


2455. Add. Annoiation:—Refd. Liggett (Liver- 
pool) v. Barclays Bank, [1928] 1 K. B. 48. 


2459. Add. Annotation :—Refd. Liggett (Liver- 
pool) v. Barclays Bank, [1928] 1 K. B. 48. 
2485. Add. Annotation:—Refd. Mayhead  v. 

eae Hoist Co. (1931), 100 L J. K. B. 
2511. Add. Annotation:—Refd. Ma yhead iv. 
a yeranlic Hoist Co. (1981), 100 T. J. K. B. 


2557. Add. Annoialions :—As to (1) Consd. Re 
Soc. les Affréteurs Réunis & Shipping Con- 
troller, [1921] 3 K. B. 1; Kursell v. Timber 
Operators & Contractors, {1923} 2 K. B. 
202. As to (2) Consd. Re Soc. les Affréteurs 
Réunis & Shipping Controller, [1921] 8 
K. B. 1; Kursell v. er ae Operators & 
Contractors, {1923] 2 K. B. 202; Light v. 
West, [1926] 2 K. B. 238. 

2580a. No power to alter his own order.|— Where 
a referee acts deliberately, even though he 
may not realise that what he is doing does 
not carry out his full intention, he has no 
jurisdiction under R. 8. C., Ord. 28, r. 11, to 
alter his report subsequently.— BENTLEY v. 
O’SULLIVAN (1925), 133 L. T. 189; 41 
T. L. R. 374; 69 Sol. Jo. 509, D. © 


2580b. Power to set aside his own order.}|—In an 
action tried by an official referee Pg uaaenS T 
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was given against defts. by default. Defts. 

app plied to the judge in chambers to set aside 
the judgment of the official referee & to order 
a new trial. The a eppeeeion was not made 
within six days after the trial before the 
official referee, but no objection in regard to 
time was taken by pltfs. before the judge in 
chambers. The judge referred to the official 
referee the application to set aside his own 
judgment. At the hearing of the application 
the official referee himself took the point that 
the application to set aside his judgment had 
not been made within six days after the trial ; 
& he further held that, having regard to the 
concluding words of R. S. O., Ord. 59a, 
r. 83 (b), he had no jurisdiction ‘to set aside 
his own judgment :—Held: (1) the objection 
in regard to time, not having been taken at 
the earliest opportunity, could not be relied 
upon by 7 oat on the appeal; (2) as under 
R. 8. C., Ord. 36, r. 50, the official referee had 
“the same authority in the conduct of any 
reference or trial as a judge of the High Ct., 
he had jurisdiction to set aside his own judg- 
ment, & the words “‘ save as herein provided, 
no application for a@ new trial before a referee 
shall be made ”’ at the conclusion of Ord. 59a, 
r. 3 (b), referred only to the procedure to be 
followed in appeals from referees to the 
Divisional Ct.—-LONDON STEAMSHIP & TRaD- 
ING CORPN., LTD. v. RUSSIAN VOLUNTEER 
FLEET (1926), 1385 L. T. 607; 42 T. L. R. 
632 ; 70 Sol. Jo. 838, D. C 





st. Power of arbiirator to fiz coun- 
sel’s fees.}—On an arbnp. as to costs 
in an action, the arbitrator has power 
to fix the counsel's fecs.—CARATTER- 
SON e. DoTrTon, (1917] 2 W. W. R. 
$893; 83 D. L. R. 622; 10 Sask. L. R. 
169.—CAN. 

sv. Power of arbitrator to postpone 
taration.}—-An arbitrator on making 
his award may reserve the question 
of the coste of the arbn. & tax them 
subsequently.—CHATTERSON ¢. DUT- 
Ton, [1917] 2 W. W. R. $93; 33 
D. he R. 622; 10 Sask. L. R. 169.— 








2395 vii. -}—-The taxing 
officer having disallowed the fees for 
senior counsel on the taxation of a bill 


of costs in an arbn. case on the ground 
that two counsel were in no way neces- 
sary :—Held: as the arbn. involved 
& sum of nearl "£6,000 & the evidence 
was of a highly technical nature, the 
services of a senior counees were 
RroueEly employed, & his feea & the 
accessory charges should have been 
atlawed:—- —GARLICK & Co. v. POYNTON 
(1917), 38 N. L. R. 69.—S. "AF. 
ELECTRIC POWER COMMISSION ©. QUIN- 


TON, [1924] 4 D. L. R. 345.—CAN. 


PART V. SECT. 1, SUB-SECT. 4. 


ai. ——‘* Acting’ Deputy 
of Supreme Court. Held : Yahi e the 
validity of the appointment was 
coop yet as the above officcr had 
acted since his appointment, a judge 
of first instance should uphol the 

appointment unless fully satisfied that 
ti ere was no power of making it, 
especially where, as in this case, the 
reference had proceeded without ob- 
jection on the point.—FUSARKLLI v. 
Ioco TOWNSITR Co., [1922] 1 W. W. R. 


1238.—-CAN 
PART is SECT. 1, SUB-SECT. 5. 
p (p. 616) i, ——— —— —— Alberta 


Rules, r. 312. Perera a v. MAIN- 


FROID a gy [826) 4 D.. 4D.L 


[1926] 
zi. sage aa COCHRAN’S 
TRUeS a (NO. | 2) | (1919), 52 N. 8. R. 278. 


R. 1060 ; 
N. 
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2474 li. -—— otters ory & id Me 
Sere ca) oO. Bi ue N. 
O.L.R ess. L. B. 71. N cal. ° 
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PART V. SECT. 2, SUB-SECT. ae 


sw. Under Alberia Rules.}—M 
FROID v. MAINFROID ee ), (1926) 4 A 


iL. 1060; [1926) 
617.—CAN. 


oi. —— Action on building contract.) 
—Hovusr Repair & SERVICE Co. v. 
MILLER tale 64 D. L. R. 115; 49 
QO. L. R. 205.—CAN. 


PART V. SECT. 2, SUB-SEOT. 1.—E. 


I i. ——.]—An order made by a 
judge in the exorcise of bia discretion, 
arbn. under 


the Ct. of apoeas unless it is manifest 
that the o will operate to defeat 
the rights of, or cause injustice to, one 
or other of the parties.— T YLORS 
Oot TRALIA), LTD. v. MAOCGROARTY, 
1928} St. R. Qd. 371.— AUS. 


PART: V. SECT. 2, SUB-SECT. 6. ° 


sy. Time for a a tien of 
time—When grant ppp cadon 
was refused for Scaian of time for 
appeal from a matter in a referee's 
report, the report, although not finall 
confirmed, having been dealt wit 


2598. Add. Annotation :—Refd. Ruf v. Pauwels, 
{1919] 1 K. B. 660. 


2599. Add. Citation i—46 L. J. Q. B. 136. 
2608. Add. Annotations :—As to (1) Consd. Cogstad 


v. Newseum, [1921] 2 A. 0. 528. As to (2) 


N.F. Cogstad v. Newsum, [1921] 2 A. O. 528. 


2611a. —— ht er an action upon a contract 
in the High Ct. judgment was given for pltf. 
for an amount to be ascertained on taking 
an account between the parties, with costs 
of the action. This judgment was dated & 
entered on Apr. 8. The referee took the 
account & ascertained the amount to be 


Vol. I.—Arbitration. Cases 25982618, 


£88 10s. & on Nov. 29 indorsed the order 
accordingly. On the next day & before final 
entry of the completed order, the judge, 
upon pitf.’s application, ordered the costs 
to be taxed on the High Ct. scale :—-Held : in 
the circumstances the judge had jurisdiction 
under County Cts. Act, 1919 (c. 73), s. 11, 
to award coste on the High Ct. scale, for 
until the result of the account was ascertained 
the question of costs could not be finall 
determined.—LiauT v. West (WILLIAM) 
Sons, Lrpv., [1926] 2 K. B. 288; 95L. J. K. B. 
657; 184 L. T. 603; 42 T. L. R. 311; 70 
Sol. Jo. 404, O. A. 


Part Vl—Application of Arbitration Act, 1889, to 


References under Statute. 
2618. Add. Anvriotation :—Consd. Re Becker, Shillan & Barry, (1921] 1K. B. 391. 


issue & determined by court.}—FoOster 
v REAUME, [1926] 1D. L. R. 1024; 
60 Q. L. R. 63.—CAN, 


nearly two months before, & the 
reason for extension & merits of apnea) 
being, {n the circumstances, insuff- 
cient.— JAMIESON ©. JAMIESON, [1921] 


1 W. W. R. 63.—CAN. 


PART V. SECT. 3. 
sz. Scope of reference—Not facts in 








ARMS AND AMMUNITION. 


Carrying - — See CriminaL Law. 
Gun Licences -  ,, REVENUE. 
Sale of ~ —- ,, TRADE AND TRADE UNIONS. 


ARTIFICIAL CREAM. 


See Foop anp Druss. 


ASSISTANCE, WRIT OF. 


See EXECUTION. 


19 6° 


Vol. I. Cases 1—7i. 


AUCTION AND AUCTIONEERS. 
Part 1.—Definitions. 


1. Citations :—For ‘1 Dav. 111" read “1 Dow. 111, H. L.” 


P07 co et nee meee Crete eee a 


Part Il_—Auctioneer’s Licence. 


15a. Use of initials ‘‘ A.A.I.’"|—Pitf. Bowler & his 


co-pitf. Blake carried on in partnership the 
of auctioneers & estate agente at P. 
& G., & in May, 1920, deft. entered their 
employment as an outside canvassing & 
negotiating clerk under a written ment 
of service which provided (inter alia) that 
either y could terminate the employment 
on gi seven days’ notice in writing & 
(clause 5) “ after the termination from an 
cause of the employment aforesaid the cler 
shall] not for the term of one year carry on or 
be interested in on the business of 
auctioneers & estate ts after such ter- 
mination directly or indirectly assist as clerk 
manager or in any other capacity in the 


Part I11—Authority 


Add. Annotation :—Refd. Chaney v. Maclow, 
[1929] 1 Ch. 461. 

Add. Annotation :—Consd. Chaney »v. Maclow, 
[1929] 1 Ch. 461. 

Add. Annotations :—Consd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945; Chaney v. Maclow, 
[1929] 1 Ch. 461. ’ 

Add. Annotation :—Refd. Chaney v. Maclow, 
{1929} 1 Ch. 461. 

Add. Annotation :—Refd. Oohen v. Roche 
(1926), 95 L. J. K. B. 945. 

Add. Annotation :—Apld. Chaney v. Maclow, 
[1929] 1 Ch. 46). 

—— J—A freehold house was 
knocked down to deft. as the highest bidder, 
but he afterwards to sign the contract 
because one of the conditions of sale required 
the purchaser to pay certain road-making 
charges. On the same day the auctioneer, 
as soon as he was informed of deft.’s refusal, 
@igned the contract as deft.’s agent. In an 
action by the vendor for specific performance, 
the judge held in the circumstances the 
auctioneer’s signature could fairly be said 
to be part of the transaction of sale, & there 








carrying on of such business within the 
borough of P. or in the town of G.” In 
Sept. 1920, pltfs. duly terminated deft.’s 
employment, & on leaving their service he 
at once commenced business on his own 
account as an estate agent within the pro- 
hibited area, describing himself as ‘‘ C. Love- 
grove, A.A.I.,Estate Agent,” the initials A.A.I. 
enero Associate of the Auctioneers’ In- 
stitute, but he did not take out an auctioncer'’s 
licence nor do any business as an auctioneer : 
—Held: deft. had not by the use of the 
initials A.A.I. held himself out to be an 
auctioneer.—Bow.er v. Lovearovn (1921) 
1 Ch. 642; 90 L. J. Oh. 866; 124 L. T. 
695; 87 T. L. R. 424; 65 Sol. Jo. 397. 


of Auctioneer. 


wan &@ Memorandum in writing sufficiont to 
satisfy Law of Property Act, 1926 (c. 20), 
s. 40:—Hed: an auctioneer had authority 
to sign a memorandum sufficient to satisfy 
the Act, provided he signed it at such a 
time & in such circumstances that the 
signature could fairly be said to be rt 
of the transaction of aale, & as the question 
whether this condition was satisfied was a 
uestion of fact, the judge’s decision that 
there was a valid memorandum must 
affirmed.—CHANEY v. Mactow, [1920] 1 Ch. 
481; 98 L. J. Oh. 3485; 140 L. T. 912; 45 
T. L. R. 185; 73 Sol. Jo. 26, 0. A. 
Add. Annotation :—Distd. Chaney v. Maclow, 
{1929} 1 Ch. 461. 
Add. Annotation :—Consd. Ohancy v. Maclow, 
(1929) 1 Oh. 461. 
Add. Annotation :—Consd. Chaney v. Maclow, 
£1929) 1 Ch. 461. 
Add. Annotation :—Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 
Add. Annotation :—Consd. Chaney v. Maclow, 
{1929) 1 Ch. 461. 


ee ie meneiadnal 


JOHN'S CORPN. (N. B.), 


Necaely {or mustcipal He —s a on ; ort. {1926]3 D. L. R. 414.— N. 

re Hoesoa. trarlly revoke Heence. cose Jaw ¥. 

4 person who has o @ pro: | Tavtom, (1024) 1 W. W: K. 1063.— spiusilep ose mticuees 

vineia] Licence as auctioncer CAN. ‘i ecet hase price 
& Pediers’ R. 8. A, avr of oh inee: kn auctioneer 


Avetioneere 
1928 (c. 38), may be com to i. ———n ae Arsctioncer licensed cannot without suthority from his 
Seana ROME DL Maas | GET WOM deta | eee SAR cerrne arr ata 
¢. ° $ . Ww. F : cash, of exchange, 
W. W. R. 1185.—CAN. oi alae Halil eds tahs ie afierwunds doch nut pas ihe vendof, 
ob. ——— -—— Power of cily-——Can- ad the purchaser fn not discharged 
‘es 


not erdttrarity Heence. }-—-M: cup i &. Act, Nn B 1034 Boorman v. BYBNE (1923), 67 I LT. 
006s g e ep 4 Ff) ° e ° 
Jaw s. Taritos, (1924) 1 ww R. * (ce. 75)—When fee of $500 payable.}— ' 36.—IR. 

. ] 


Ae er sean ee ee 


Vol. U.—Auction. Cases 171a—268. 


Part V.—Deposit. 


171ia. Failure to require deposit—Whether breach 


of contract with vendor. }—Pltfs. entrusted to 
defts., who were auctioneers, a suit of armour 
for sale by auction. One of the conditions 
of sale was that the buyer should pay down 
10s. in the £ or more if required in part pay- 
ment of the purchase-money, in default of 
which the lot might be put up again & 
resold. By another condition, on the failure 
of a ar oe to ena pd with any of the condi- 
tions, thé money deposited in part payment 
was to be forfeited. One B., who had 
able toa bought for an American mil- 
ionaire, bid at the auction & the armour 
was knocked down to him. The auctioneers 
did not ask B. for a deposit, as they assumed 
that he was acting for the millionaire for 
whom he had acted before. The millionaire 
afterwards repudiated B.’s authority, & B., 
when asked to take the armour, could not 
pay for it. Consequently the sale was not 
carried out. In an action by the sellers 
against the auctioneers for breach of con- 
tract to procure the buyer to pay the 
deposit :—Held : there was no ngeligence or 
breach of duty on the part of the auctioneers 
in exercising their judgment, in the circum- 
stances, by not enforcing the conditions of 
sale as to a deposit, &, since on the evidence 
the armour would not have been sold if it 
had been put up again, there were no 
damages, & the action failed.—CyYRiu. 
ANRADE, Lrp. v. SOTHEBY & Co. (1931), 47 
T. L. R. 244; 75 Sol. Jo. 120. 


191a. -——- ——— Order for repayment under Law 


of Property Act, 1925 (c. 20), s. 49.]—Lease- 
hold shops described in the particulars of 
sale as ‘“‘ Valuable business premises ’’ were 
put up for sale by auction, subject to special 
conditions of sale & also to the National 
Conditions of Sale, by one of which, namely, 
the sixth, it was stipulated that. the leases or 
copies thereof might be examined at the 
oftice of the vendors’ solicitors before the sale 
& that the purchaser, whether or not he 
inspected the same, should be deemed to 





| 


have bought with notice of the contents 
thereof. Deft. only became aware of the 
sale on the day when it was held &, having on 
that day been supplied by the auctioneers 
with the particulars & conditions, but 
not with the Nationa] Conditions, & relying 
upon the truth of the description in the par- 
ticulars, he bid at the sale and was declared 
to be the highest bidder thereat. He then 
signed the usual] form of memorandum to the 
effect above stated & paid a deposit to the 
auctioneers. In the course of investigating 
the title it came to deft.’s knowledge for the 
first time that the leases under which the 
properties were held were subject to covenants 
which prohibited any other trade or business 
than that of a ladies’ outfitter, fancy draper & 
manufacturer of ladies’ clothing from being 
carried on upon the properties. In conse- 
quence of the existence of those restrictive 
covenants & the failure of pltfs. te procure 
their removal or the licence of the lessors to 
use the properties for the purposes of any 
business, deft. refused to complete the 
purchase. In an action by the vendors for 
specific performance in which deft. counter- 
claimed rescission of the contract and to 
recover his deposit :—Held : (1) ashop which 
could be used for one purpose only was not 
fairly described as ‘‘ valuable business 
premises’; & (2) such a misleading repre- 
sentation by pltfs. in their particulars of 
sale disentitled them, notwithstanding the 
sixth condition, to the assistance of the ct. 
to compel deft., who purchased in reliance 
upon the truth of such representation, to 
specifically perform his part of a contract 
for a considcration different from that which 
he was led to expect. The action was dis- 
missed; & deft. was declared to be entitled 
to give a valid receipt to the auctioneers for 
the deposit.--CHaries Hunt, Lrp. »v. 
PALMER, [1931] 2 Ch. 287; 100 L. J. Ch. 
356; 146 L. T. 630; 75 Sol. Jo. 6256. 


192. Add. Annotation :—Refd. Boyfus v. Lodge, 


{1925} Ch. 850. 


Part VIl.—Rights and Duties in Relation to Vendor. 


213. Add. Annotation :—Refd. Cohen v. Roche 


(1926), 05 L. J. K. B. 946. 


Lemon, {1931} 2 K. B. 157. 


242a. Sale stopped by vendor.J—-Daviges v. Daws, 


Daws tv. DAVIES (1930), 74 Sol. Jo. 663. 


246. Add. Annotation :—Consd. Bow’s Emporium 


v. Brett (1927), 44 T. L. R. 194. 


255. Add. Annolations:—Refd. Page v. Sully 


co a rm ee came 


| 
| 


| 268. 


| 


PART Vil. SECT. 6, BUB-SECT. 2. 


; 26 


(1919), 63 Sol. Jo. 55; Benton v. Campbell, 
Parker, [1925] 2 K. B. 410. 


225. Add. Annotation :-—Consd. Harrods, Ltd. v. | 987, Add. Annotation :—Refd. Albemarle Supply 


Oo. v. Hind (1927), 43 T. L. R. 788. 


Add. Annotations :—Consd. Britannia Hy- 
gienic Laundry Co. v. Thornycroft (1926), 
185 L. T. 83. 


8. Add. Annotation :—Refd. Adams v. Morgan, 


[1928] 2 K. B. 234. 


setae oe cre eee nee nk ee teow 


240 Il, ——-.}-—Re MoCoLL, McCutt v. MoCou. (1881), 8 P. R. 480.—OAN. 


ee ee cone Or nem em ee 


Cases 273-887. 


Esouse ann Evers Dicxst SUPPLEMENT. 7 


Part VIll—Rights and Liabilities in Relation to Purchaser. 


20388. ———- ——-.]—PaGe v. SULLY, No. S30la, 


278. Add. Annotations :—Consd. Benton v. Camp- 


bell, Parker, [1925] 2 K. B. 410. Refd. Page 
v. Sully (1918), 68 Sol. Jo. 55. 


280a. —— Option to resell on purchaser’s default.) 


3138. 





—Goods were put up for sale by auction, the 
ee of sale printed on the auctioneers’ 
catalo roviding : ‘‘ The lot to be taken 
away d for the day after sale,”’ & ‘‘ upon 
failure of compl with the above con- 
ditions all lote uncleared within the time 
aforesaid shall be resold.””’ A purchaser, 
through his own negligence, bid for a lot for 
which he had not intended to bid, & the lot 
was knocked down to him. He afterwards 
endeavoured to persuade the auctioneers to 
put up the lot for sale again, but they de- 
clined. Upon his refusing to pay, an action 
for the purchase price was brought by the 
auctioneers, & the purchaser contended that 
under the conditions of sale it was obligatory 
upon the auctioneers to resell the lot in 
question, & that he could be charged only 
with any deficiency upon resale :—Held: the 
words ‘all lotsa uncleared shall be resold ”’ 
did not ia sg any siti HAS upon the 
auctioneers, but merely conferred upon them 
an option of reselling at their discretion, & 
the auctioneers were entitled to recover the 
full price at which the lot was knocked down 
to the purchaser.—Rosinson, FisnEr & 
HARDING v. BEBAR, [1927] 1 K. B. 613; 06 
L. J. K. B. 150; 186 L. T. 284; 91 J. P. 59; 

48 T. L. R. 66, D. O. 

Add. Annotation Pa ak Benton v. Oamp- 
bell, Parker, [1925) 2 K. B. 410. 

Add. Annotation :—Consd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 

Add. Annotation : ane iG Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 


ee 


801. 


807. 


311. 


3128. —— 


“being disclosed as 


post. 
Add. Annotation :—Distd. Benton + ev. Camp- 
bell, Parker, [1925] 2 K. B. 410. 


. Add, Annotation :—Consd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 


Non-delivery — Goods included in a lot by mis- 
take.|——In the catalogue of a sale by auction 
a lot marked 103 to 109* was included, being 
various bundles of paper. Item 109° was 
a bundle which the auctioneer did not intend 
to be in the catalogue, & he purposed to sell 
it separately. It was, however, knocked 
down to plitf., & he paid for it, but the 
auctioneer refused to deliver it to him. The 
catalogue announced the sale as being ‘‘ By 
order of J. 8. & others.’? The buyer brought 
an action for damages against the auctioneer : 
—Held: the various owners of the lote not 
the principals, & there 
being no disclaimer by the auctioneer of 
personal liability, the auctioneer was 
sonally liable for non-delivery ; & the act 
that the i accidentally of the 
ownership of lot 109* was not material. 
PaGFk v. SULLY (1918), 68 Sol. Jo. 65, D. ©. 


Add. Annotation :—Refd. Page v. Sully 
(1918), 63 Sol. Jo. 55. 


Add. Annotation :—Consd. Benton v. Camp- 
bell, Parker, (1925) 2 K. B. 410. 


——.]—An auctioneer who sells a chattel on 
behalf of a principal does not by the mere 
fact of sale warrant his principal's right to 
sell. mak v. CAMPBELL, PARKER & Co., 
[1025] 2 K. B. 410; 94 L. J. K. B. ae 
134 L. T. 60; 89 J. P. 187; 41 T. L. 
662 ; 69 Sol. Jo. 842, D.C. 


Reree See eremernen 


Part IX.—Rights and Liabilities in Relation to Third 
Parties. 


Add. Annotation :—Consd. Benton v. Camp- 
bell, Parker, {1925]2 K. B. 410. 





SRE Ee a es ete 


837. Add. Annotation :—Refd. Moras art v. May- 
fair Hotel Co. (1929), 27 L. G. R 


- 752. 


PART VIII. SECT. 2, SUB-SECT. 1. 


296 fi, —— §« ———-. Pit, & C. 
entered Into a hire- -purchase agreement 
in reapeost of a motor oar. After 
making his "ae pa peut OG. delivered 
tho car to W. kell at public auction. 
K. ponent ie tat at an auction oon- 
duated by — : the name of 
the cendck having been disclosed to 


the purchaser at the sale W. wes) aS 
~~ onaible to the buyer.—. 


oo Co. & KINNERNEY, {1923} 


Z. L. R. 165.—N.Z. 


im rn —— —-——- --—-—,}—A house 
premises wore put up for Lasig by publio 
auction, but no sale effected. 


Eubeausnly & a sale by private treaty 
was made & the preine conditions of 
sale were signed by the purchaser. 


The purchaser paid the epitope the 


auction fees sia for by the — 
tions of sale. The pure 

auently i Orr poy o rid ee 
vendor's ina y mtgees. 
to in in the cela :—Held:> the 


por aser was not entitled to recover 
nnowon fees paid by him to the 
ve. Hannatry 


auctioncer.—M‘NULTY 
(1917),. 62 1. L. T. 48.—IR. 


AUDIENCE, RIGHT OF. 


See BARRISTERS; SOLICITORS. 


AUSTRALIA, COMMONWEALTH OF. 


See DEPENDENCIES AND DOMINIONS. 


4 


BAILMENT. 


Part I|.—In General. 


(1923) 1 K. B. 283. 


Add. Annotation :-—Refd. 
Tredegars (1921), 87 T. L. R. 504. 


a 


Vol IIL, Cases 1—€7; 


Van Oppen rt. 


Part 11—Gratuitous Bailment. 


47. Add. Annotations :—Consd. Halliwell v. Ven- 


1. Add. Annotation :—Refd. Halliwell «. Ven- 
ables (1980), 99 L. J. K. B. 383. 
6. Add. Annotation :—Refd. Folkes v. King, 
48. Add. Citation :—Palm. 381. 
Annotation :—Refd. Hill v. Vaux, 1 Ld. 
-  Raym. 227. 
4. Add. Annotation :—Refd. Coldman v. Hill, 


[19190] 1 K. B. 443. 
PART I. SECT. 1. 

sk. Peraon obtatning possession & con- 
trol of goods ouner'’s consent.) 
~—To onnstitute a bailment it ie sufB- 
cient if the bailee, having obtained pora- 
geasion & control of the bailor’s goods 
withont the latter’s knowledge or 
consent, afterwards acknowledges to 
the baflor that he holds them for him, 
& thereafter retaina poaseasion & 
contro! for him with his consent.— 
MaxkOwER, McBreatTH & Co., Pro- 
PRIETARY, LYrp. v. Datoery & Co., 
Lrp., (1921) ¥. L. R. 365.—AUS. 

138i. —— Licence to occupy ftoor 
space. }—Deft. was owner of a private 
garage, & rented to pitf. the right to 
store his motor car therein. The 
garage bad no dividing partitions or 
stalls, no 

Pitf. was 


dio tf on bey 
assigne plef. ven a key 
of this garage & was able 

any time he saw fit todoso & remove 


eopnter at 
& return his car as he chose :—Ji/eld: 
deft. was not balilee of pltf.’s car.— 
LESSER v. JONES, (1920) 47 N. B. R. 
318.—CAN. 

141. —— Goods left at cloak-room— 
Baill by commillee.}—The 
committee hired a hall, & tickets were 
sold. A Froom was provided for a 
cloak-room, & a caretaker of this 
room at a remuneration paid 
by the committee. When rcep. pre- 
sented his numbered ticket correspond - 
ing to the number placed on his coat 
it was found that another coat bad 
been substituted for his :—J/eld: as 
regards the caretaker, there wes no 
implied contract between him & 
resp. As regards the members of the 
committee, any contract cme srg aed 
make was a contract on behalf of the 
whole body, ance resp.— CORBETT 
=o {1923) N. Z. L. R. 374.— 


80 1. —-——— Cab driver & cal 


icular 6 


as between the letter & the h 

was for a period of twenty- 

um. At the termination 
the driver was to return the 


% 


| 


hiring, such sum boing a tixed por- 
centage of the amount earned by him 
as fares during the hiring, the balance 
belonged to the driver. He had no 
epecific right. to a renewal of the agroe- 
inent.; but each day he took out a cab 
a contract embodying the above pro- 
viaions was executed by him :— Held : 
the contract was one of bailinent & not 
partnership.—CHECKER 'TaxiIcaB Co. 
@. STONE, {1930) N. ZZ. Il. R, 160.— 


sl. —— Deli of mineral-water 
bottlee—Charge for detention of empties.) 
-~-Pitfs. sold minera)-water bottles 
branded with thoir name. The cuvuurse 
of dealing with customers was 
invoice the bottles at a deposit rate of 
two shillings per dozen & when bottles 
were returned the oustomers wore 
credited {n full. Whore bottles were 
not returned the customers were 
debited with a charge for them, pltfa. 
tisual! aig els half tho doposit rate 
for saing ttlea where a deficiency 
was found to oxlat :—Fleld : tho trans- 
action was in law a bailmont in which 
bare possession of the bottles veated 
in the borrower, the true ownomly 
remaining in the lendor.—CANTRELL 
COCHRANE 0. N&EKHON, (1926) N. I. 107. 


nee 
e 


PART I. SECT. 2. 


sm. General rule.}-—-A man cannvut be 
made a baileo of goods against his will. 
—McCUTCHEON vo. LIGHTFOOT, {19350} 
8. Cc. R. 108 : 1 D. L. Rt. YS : ag. 
(1920) 1 D. L. R. 971; 1 W. WwW. R. 
S04, ; 38 Man. L. R. 166; revg., (1928] 


Ww. ht. 340.—CAN. 
88 il. ame, }—~— LONG v. R. 1922 ° 63 
D. L. R. 134; 21 Exeh. C. is 364.—— 
CAN. 

PART Il. SECT. 1, SUB-SECT. 1. 

80. Timber suld remaining in milli 

Warehouse receipt riven to 

yer.}+—Held: seller gratuitous baileo 
for buyer.——-FERGOWON v. Eivem (1918), 
43 O. L. R. 190.—CAN. 

40 ili. ——— Vatvables of bathers Uft 
with curelaker of bathing-shed. }—Applte. 
were sued by resp. for the value of 
a gold watch & other articles left by 
resp. in the custody of the ca er 
of bathing-shed conducted by 
presumably 

: by under- 
the oare of valuables o 
to the use of the bathing-sh 
was rendered more attractive would 
constitute a oconsideration.-—TIMNaRU 
Borovas Couwnci. oe. Bourron, (1934) 
N. Z. L. R. 365.—N 


o 'e 





40 fv. ————, }~ Pitt. hired a 
locker at deft.’s bathing sheds tn which 
to place his clothes & effectae & which 


ables (1930), 99 L. J. K. B. 8638. 
Coldman v. Hill. [ 
Empress (1922), 92 L. J. P. 42. 


| 
| 
} 


or es ae 


was securely locked before he proceeded ; 


5 


: 


Refd. 
1919] 1 K. B. 448; The 


to bathe. Subsequently on opening 
the locker {t waa found to bo empty. 
Tn an action based upon a oontract of 
bathuont the judge oxpreasly found 
that. thero was no one ocontinuonaly 
employed on duty in the locker room 
during the absence of pitf. & returned 
a vordict for pltf. for the valuo of the 
articlan placed {in the looker :— Held: 
{nasmuch as there had been no finding 
of facta from whioh any duty owed by 
deft. to pitf. would arise there must be 
a now trial.—-Grrenwoon o. WavER- 
(eats 38 
ry §. W. 219: 45 N.S. Ww. N. 
59.—AUS. 


PART II. SECT. 1, SUB-SECT. 2. 


47 ii, ——.]—PItf. on leavin 

« hotel was allowed to leave a locker 
bag tn the braggawe room, which was 
kept lacked except when opened for 
taking luggage fn or out. On calling 
for the bag he found contents had been 
atolen :—~lield: the hotelkeepe: was 
a gratuitous ballee & had oxercined the 
reasonahle care of a prudent man.— 
BREWEK bv. CALORI (1921), 29 B.C. R, 
457.—-—-CAN. 


at MUNUIPALITY COUNCIL 





475, —-- ———.)—QO1Ba0on vo, W1IL- 
aoe 2 Donan (192%), 67 D. L. R. 
47 iv. —--- -—-——.--Tho duty of a 
gratuitons bailee is to take the same 
care of the goods dcpontted with him 
ania reokonably prudent & careful 
man tiight fairly bo expected to take 
of his own property .—~MUMFORD wv. 
NORTHERN THURTB Co., (1924) 2 
W. W. RR. 745.---CAN. 

47 ¥v. -———- Oloak-room~- Of 
school. }—Bosrdsa of Kducation are not 
inaurera of achool chlldren’s clothing: 
are respondblo for ita fosa or 
injury only when it ia caused by their 
negligence.—-STKEVENKON vv. TORONTO 
BoaRp OF EDUCATION (1918), 46 
O.L. R. 146; 170. W.N. 52 CAN. 

q Dok od Ite wg reeitig 
rlub. cap. su appita., a r 
club, for the value of a coat which she 
had left at applta.’ cloak-room at the 
racecourse, & which disappeared from 
there. Resp. wan holder of a ticket 
for the race mocting, but pald nothing 
for the depoalt of the ovat. ere 
were res fo the walln of the waiting- 
room not statiug that while every 
care would taken of deposlted 
articles the club accepted no respon- 
sibility for aame :—Held: there was a 
want of care on the part of appita. 
in disch; the duty they had 
accepted.— WELLINGTON Kaciny CLOB 
©. Symone, (1923) N. Z. L. R. 1.—N.Z,. 
-J—The exhibit. of 
at a dog show constitutes a * 
for the benefit of beth the 





they 











is 
me 


Cases 50—118. 


50. 


50a. 


Add. Annotations :—Refd. The Santa Catha- 
rina (1919), 88 L. J. P. 170 ; The Cairnsmore, 
The Gunda, [1921] 1 A. C. 439 ; The Canadia 
(1022), 127 L. T. 409. 


~——.]—Pltf., who was a member a 
residential club, of which defts. were the 
rietors, gave the manager certain jewel se 
lock up in a safe in the manager's office. 
The rulea provided that ‘‘ No claim in respect 
of any property alleged to have been left or 
lost in Eh he club-house will be cntertained, & 





ENGLISH AND Empre Dicrest SUPPLEMENT. 


69a. Loss of goods.J—-An innkeeper is not liable 


in trover for the loss of articles deposited in 
his house for the purpose of being ores 
by a carrier.—WILLIAMS v. GESSE (1837), 3 
Bing. N. C. 849; 7C. & P. 777; 3 Hodg. 
131; 5 Scott, 56, 57; 132 E.R. 637. 


Annotation :—Befd, Wilkinson v. Verity (1871), L. R. 6 
Cc. P. 206. 


70. 


Add. Annotations :—Retd. ae v. Hill, 
[1919] 1 K. B. 448; G. N. .L. BP. 
Transport & Depository, neesl 2K. B, 742, 





neither the club nor the proprietors shall be | 75. Add. Annotations :—As to (2) Refd. Banco de 
responsible for any article of value so left or Portugal v. Waterlow & Sons, Ltd. (1981), 
lost in the club, but small articles of value 47 T. L. R. 359. Generally, Refd. Coldman 
may, on ppue on to the secretary, be de- v. Hill, [1919] 1 K. B. 443; Smith v. G. W. 
posited in the safe, but neither the club nor Ry. (1920), 37 T. L. R. 117. 
the proprictors shall be under any liability | gg. dd. Annotation :—Refd. Jebara v. Ottoman 
in res a jah of such deposits.’’ The jewellery Bank, [1927] 2 K. B. 254. 
was stolen from the safe by the night porter | 99, Liability where goods recovered by 
employed by decfte., who before engaging owner.]—Trover & conversion lies for goods 
him had obtained references from two per- found he converted ‘although they come 
sons by whom he had been employed, but h 8. y 
afterwards to the hands of the party that lost 
apparently had made no inquiry as to his them (ROLL, C.J.).—GOwR v (1651) 
previous career. After the theft it was dis- Sty. 261: 82 E. R. 695 ene 
covered that he was an old & dangerous y: ’ kik ° 
criminal :---J/cld: defta. had not used due | 91. Add. Annotations :—Refd. Leitch (William) 
care in engaging the night porter, & as the & Co. v. Leydon; Barr (A. G.) & Co. v. 
above rule did not negative defts.’ liabilit Macgeoghegan (1030), 47 T. L. R. 81; United 
for damage due to their neglect to take suc Fruit Co. v. Frederick Leyland & Co. (1930), 
care, they were liable for the Joss. — WILLIAMS 47 T. L. R. 33. 
vy. CURZON SYNDICATE, Lp. (1919), 35 | 96. Add. Annotations :—Consd. Halliwell v. Ven- 


T. 1. R. 475, C. A. 


52. Add. Annotation :—Refd. Coldman v. Hill, 
[1919] 1 K. B. 448. 

64, Add. Annotation :—Refd. Coldman v. Hill, 
(1910] 1 K. B. 443. 

65. Add. Annolation :—Retd. Layton v. General 
Steam Navigation Co. (1923), 180 L. T. 662. 

67. Add. Annotations :-—Consd. Coldman v. Hill, 


{1919} 1 K. B. 448. Distd. City of Baroda 
Cian aa ve Hall Line (1926), 42 


ables (1930), 99 L. J. K. B. 353. Refd. The 
Empress (1922),92 L. J. P. 42. 


108a. S. P. PARRY v. ROBERTS (1835), 3 Ad. & El. 


118; 5 Nev. & M. K. B. 669; 4L. J. K. B 
189; 111 E. R. 858; sub nom. Barry v. 
ROBERTS, 1H. & W. 242. 


106. Add. Citation :—sub nom. ANON., Cary, 9. 
108. Add. Annotation :—Consd. Halliwell v. Ven- 


118. Add. Annotation :—Refd. Sack  v. 


ables (1930), 99 L. J. K. B. 353. 


Jones, 
[1925] Ch. 235. 


exhibitor & the olub or assocn. holding 
the exhibition, & the latter are Hable 
for their own carelesanesa notwith- 
erence S poves in the entry form 
aslgned by tho exhibitor that “ it shall 
be ao condition of entry that the club 
shall uot be Mable for loss or damago 
to any exhibit occasioned by fire, 
accident, condition of atructury, or 
negligenco of other oxhibitors or of 
the officiuls or servanta of tho olub or 
otherwiac.”’-— ANDREW ov. GRIFFIN, 
{1918} 1 W. W. Kt. 274.-—-CAN. 


59 fil. ~——.}-—Defts. having by 
mistake removed a eult case sie : 
railway carriago, took the most paged 
moans of restoring the sult case the 
owner by placing it on a steamer about 
to leave Nae : oint on the railway :— 
Held: (1) as baiices without 
reward LR SDanad 


ail 
possessi 





to uso as much 


the goo 

the on a8 they would in 
dealing with thoir own; (2) in dolivur- 
ing the sult case to a fireman on tho 
erronay tbe o dolivered to the mate, 

defts. failed to acyul eee of 
the response Seatlng upon them.— 
NMcOow Caeienecr ese) 1 
D.L. R312: “fBN.S. R. 320 


65 iv. ———_ ——..]—The fact that a 
obattel has been ‘lost or oye ured in 
the hands of a gratuitous bailoe raises 

prima facie 


a presumption at 
him. Tha bg mn trges however 
may be rebut by bis pro that 
he was not ane or the loss 


TausTS Co., (1984) 2 W. W. R. 745.— 


PART II. SECT. 1, SUB-SECT. 4. 


917.1. Righta of finder againat all bul 
truc Oe ee Oe Jound yu shop. )— 


Deft. was a aho poegsa pitf., a 
ralesman in the 8 Dy Biskod | u from 
anded 


the floor a roll of pan knotes, 
it to deft., who caused ee to be 
mado for the ownor. No claim was 
made, & deft. kept the notes :—Held: 

the property was “ lost,”? & as against 
all other persons than the owner, the 
finder became the substantial owner of 
the thing found by him, & pitf. was not, 
bt reason of being in the Pe Ge an a 

doft., doprived of 

finder. —HaY NEN 9. 
C. L. T. 152.—CAN, 


Munn DLE, 22 


77 Or tn bank.}-—A 
clerk in| a bank noticed lying on a desk, 
y patrons of the bank in the 

publio portion of the promiscoa, a wallet 
containing money, & handed it over 
to the managor for the rightful owner, 
who nevor was discove or appeared 
m it Mata hehe — money was 

not “ lost.”— e Banxk OF 
Bauer (1913). 1 11 B. C. R. 306.— 





PART Il. SECT. 8. 


1081. Duties of borrower—AMeasure 
of diligence.}—Where an owner of a 
moter car leaves it at a ts be 


popreror witbout reward unless it 
hat the work of re is the 
consideration for the loan of car. 


Ho is therefore bound to take reason- 
6 


able care of the car nee & if it be 
received by him in good condition & 
he returns it dam & failx to give 
any account of the time, placo & man- 
ner of the injury, the law will presume 
ligent.—Biyo0u 
EEL, ee 1 
706; 39 D. L. R. 410,— 


that he hae been o 
MoToR PARLORS Pt. 
WwW. W. R. 
CAN. 


108 fi. Onus to negative 
neglivence.}—Pitf. loaned deft. his 
aprpents ene’ to be used for hauling 
engine to start era While 
boing aed for a ay i separator 
over ab ground © crankshaft 
broke : eld: the onus was on deft. 
to negative negligence on his part, &, 
not having discharged this pad eden he 
liable in — 
Moats, (1921) 1 a ae Tar 7 B a8 56 
D. L. R. 415; ia Sask. L - 81. 





en sore 


108 § NDERSON v. 
Rover giak ), {1938} o D. AN R. 348.— 





108 iv. .)-—-Defts. having 
dvlivered thelr ‘motor -truck to plitfa. 
to be re ee rtfs. lent defts. a ck 
for the time owl Was under repair. 
The borrowed "imiok was injured while 

Ite pote tae pple tiene 
pitfs. su or mages, 
negligence :—Held: dcfts. were gra- 
tuitous bailees, the bailment behng to: for 
their sole benefit, & the onus was upon 
them to prove that they were not 

ty of even aie nD 
tIVERDALE GaRaGr, LTD. ¢. 
HE ee 4 D- L. R. 429: 65 


122. Add. Annotation -—Refd. 
(1928), 189 L. T. 250. 

1238a. -J]—Tf£ I have a load of hay, & 
another wil] come & mingle his hay with 
mine, in this case I may well take & detain 
the whole (CROKE, J. .).—DOWGLAS v. KENDALL 
(1510), as reported in 1 Bulst. 93; 80 E. R. 


125a. S. P. Prick v. Groom (1848), 11 L. T. O.S. 
475, N. P.; on appeal, 2 Exch. 542. 


Smith v. Wood 








| 
i 
\ 
| 


ae 


Vol. I.—Bailment. 


181. Add. Annotation :—Consd. Lambert v. I. R. 
Comrs. (1927), 12 Tax Oas, 1053. 


131a. —— Distinct chattels.) —The doctrino of con- 
fusion of property does not apply to distinct 
chattels like chairs & tables, but to com- 
modities such as corn, wine, oil & the like, 
of which there can be a commingling of sub- 
stance (BRAMWELL, B.).—SmIrH v. TORR 
(1862), 3 F. & F. 505. 


See aaa enema 


Part Il1.-—Bailment for Valuable Consideration. 


183. Add. Annotations :—Refd. Coldman v. Hill, 
{1919} 1 K. B. 448; The Empress (1922), 92 
L. J. P. 42; Halliwell v. Venables (1980), 99 
L. J. K. B. 353. 


136. Add. Annotation :—Refd. Coldman uv. 
{[1919] 1 K. B. 448. 
187. Add. Annotations :—Consd. Winkworth 1. 
Raven, [1931] 1 K. B. 652. Refd. Coldman 
v. Hill (1918), 88 L. J. K. B. 491; Welden 
v. Smith, [1924] A. C. 484. 
Add. Annotations :—Consd. Turner v. Civil 
Service Supply Assocn., [1926] 1 K. B. 60. 
Refd. Coldman v. Hill, [1819] 1 K. B. 
443; The Santa Catharina (1919), 88 LL. J. P. 
170; Williams v. Curzon Syndicate (1919), 
35 T. L. R. 475; Gibaud v. E. Ry. 
{1921} 2 K. B. 426; Reynolds v. Goston 
Deep Sea Fishing & Ice Co. (1921), 38 
T. J.. R. 22; Rutter v. Palmer, [1922} 2 
K. B. 87; Layton v. General Steam Navi- 
gation Co. (1923), 180 L. T. 662; Fagan 
v. Green & Edwards (1925), 70 Sol. Jo. 185; 
Gosae Millard +. Canadian Government Mer- 
chant Marine, American Can Co v. Canadian 
Government Merchant Marine, [1927] 2 K. B. 
432; Calico Printers’ Assocn., Ltd. ». 
Barclays Bank (10380), 145 L. T. 61. 
140a. —— Car driven ‘‘ at customer’s sole risk.’"] — 
The owner of a motor car deposited the car 
for sale on commission with deft., the keeper 
of a garage, upon the terms of a printed 
document containing the clause: ‘ Cus- 
tomers’ cars are driven by your staff at 
customers’ sole risk.’”” The car was sent out 
by deft. in charge of one of his drivers to be 
shown to a prospective purchaser, & was 


Hill, 


140. 


- PART IIL. SECT. 1, SUB-SECT. 1. 


138 fi. ——— Not liahle for theft— | 

AMfotor car bial A pcideegsba aN! under 
— e. AMNCHENNa 

8. R. ! 


deft. 
repair.) 

(1921), 57 D. LL . mITy 54 N. 
479.—CAN. 


QOoe. N. 145; 


A restaurant sn. 


185 fi. —, 
keeper who invites cs customers to deposit 
articles of clothing temporarily iv a 
place provided ef ohim for that purpose 
ia a me past bire bei bo a gratuitous 





ita owncra 





om. 


a carer eee AE A A 





horse had ever broken a haltor shank 
before, or that the shank waa not as 
strong as balter shanks usually were, 
was not Hable. Se ae rags v. 
WabDvDINGTON (104), 24 


ganze 

aafe ends over nigh 
night the night watehman in c 
of the garage took 


the car out for his 


injured owing to the nogligence of the driver : 
—Held: the above clause protected deft. 
from liability for the negligence of his 
servants.—ROTTER v. PALMER, [1922] 2 
K. B. 87; 91L. J. K. B. 057; 127. T. 419; 
88 T. L. R. 555 ; 66 Sol. Jo. 576, C. A. 


annilattma :—Apld. Forbes, Abbott & Lennard vr. G. W. Ry. 
(1927), 138 T. L. 280. pale Printers’. Assoon., 


Ltd. ov. Barclays Bank (1931), 1445 0.7. 61. Refd. Durn- 
ford «. G. W. Ry. (1937), 43 'T. L. Re 537, 
140b. --—— No liability for any accident or damage 


—Whether bailee liable for negligence. |— 
Pitf., the owner of a steam trawler, sent the 
trawler to be examined on a slipway belonging 
to doft. co., who were ship repairers. 
clause in the contract under which defts. 
allowed the use of their slipway provided 
that “ All persons using the slipway must 
do so at their own risk & no liability whatever 
shall attach to the co. for any accident or 
damage done to or by any vessel either in 
taking her to the slip or when on it or when 
launching from it. ”’ The trawler was 
put on the cradle & was drawn out of the 
water, but suddcaly she fell over on her side 
& was damaged. In an action for negligence : 
-~-Held:; the above clause, though it did not 
expressly mention negligence, protected defts. 
from liability.-—RkEYNOLDS v. Boston Drer 
SEA Fisuing & Ice Co., Trp. (1922), 38 
TT. L. BR. 420, C. A. 
Annotations :— Distd. Forbes, gle e Lennard ¢ Great 
Wentern Hy. (1927), 96 L. IK. I Consd. Calico 


Printers’ Assocn., Ltd. 7. Barclays Manik (1981), 145 1. T. 
51. Refd. Rutter v. Palmer, [1922] 2K. HB. 


141. Add. Annotation :—Refd. Coldman v, 
(1019) } K. B. 448. 


Bul, 


vioc station to be supplied with & 
ofl & washed. ‘There wero no facilities 
at the station for washing the car, & 
doft.‘s servant, as was his duty, took 


C. out the car to drive It to a garage to be 


14 Mun. L. It. 405. —CAN, Hepa coe wey Gund kearote 
---—~ Liabillly for arta of ser- € servant Chang: 6 ruin rove 
eunls.}-—A inotor cur wae eutrusted by a Pi eas ecg ae a spon. 


pr prietora for 
Du the 
argo 


ran the car into a pee be pole & 
damaged the car :— -» Of 
master, was Hable ‘in danages vie the 


me rere Aen oes remem ee I ne ene ome neeen 


baijtes. the accommoda- wrongful act of his servant.—VAN 
tion for portale cs koeper of the | “WO purporca, contrary to his em- | Gey, v. WAKKINGTON, (19 IDL. R 
restaurant” feoeives bis recompense | ployer, Instriciions, & without thelr | §4y i Q. b. Ht. 143.—CAN. 

from his customers. ‘The ‘balloe in the night watchman the car collided 141 !v. ~—- —— ace a bailee 


| 
! 
| 
j 
ra : diligence in caring for -the | 
articles entrasted ee him & ia liable ey | 








Held 
case of failure s0.—MURPHY 
Han (1919), 5 S2.N 3 1 79.--CAN. secured tu the 
Stahle keeper.}— 
Pitt's eure: kept for him in azn open servant's failure 
stall tn deft.‘s stable, wan kickod by | ( ave aad 


b weet tin the adjoining 
eet net be ken his hatte? . 
t & got loose :-— 

the 


sheak during 


Held : during the night & got loos 


with another car & 
: as the defenders had delegsu 
their duty of keeping tho car vatel 
rage to thelr servant, 

they were Ilable to purwnory for the 
in perfurtnance.— 
CENTRAL Morons, GLasoow, Lp. ¢v. 


(i908) 8 C. 796.—8COT. 
0. ———— ——.}—Pitf., a customer of 
deft, left his motor-car at deft.’s ser- 


7 


: for reward, or @ n who ils under 
‘ the same logat obligations na such a 
hailee, ls sued for the lous of goods, the 
| onus Of proviug that the low did not 
; occur through any want of reason- 
: able care on the part of deft. or hia 
| etuployoss is upon doft.-—MAKOUWKER, 
MelseatTH & Co., Prorainrary, Lp. 
. Davarty &_ Co., Lto., (1931) 
V. L. Rh. 365.—AUS, 


141 v. ——,}~The burden {s 


tad 


war da 


& Moror Co., 





ares ea 


Cases 199-14. | 


Cases 148—1900. /Eneuise anp Emre Diczst SUPPLEMENT. 


142. 


Add. Annotation :—Refd. Layton v. General 
‘Steam Navigation Oo. (1928), 180 L. T. 662. 


148. nee Annotation :—Retd. Gosse Millard »v. 


144. Add. Annotations :—Consd. Layto 


Government Merchant Marine, 
American Can Co. »v. oor ae Government 
Merchant Marine, [1927] 2 K. B. 432. 


nv. General 
Steam Navigation Oo. (1928), 180 L. T. 662; 
Goase Millard v. Canadian Government Mer- 
chant Marine, American Can Co v. Canadian 
Government Merchant Marine, (1927] 2 K. B. 
482; Oalico Printers’ Assocn., Ltd. v. 
Barclays Bank (1930), 145 L. T. 61, Refd. 
Coldman v. Hill, [1919] 1 K. B. 443; The 
Santa Catharina (1919), 88 L. J. P. 170; 

Williams v. Curzon Syndicate (1919), 85 
T. L. R. 475; Fagan v. Green & Edwards 
(1925), 70 Sol. Jo. 185; Turner v. Civil 
Service Supply Assoca., [1926} 1 K. B. 50. 


of various kinds, . including —— 
ond a special tendency to heat, api 


were in consequence unable 
obligation they were under to toa to exe- 
cute their orders to turn & coo as expe- 


ditiously as they were bound to do. ; 
wheat was moist, & there was evidence t 


even a small rise in the surrounding tem- 
ture might, unless it was ex joualy 
ed. cause it to heat :—He applte. 


were liable.—LIVERPOOL GRAIN daice & 
Transit Co., Lp. v. CHARLTON & BaasHAW 
{1918), 146 L. T. Jo. 20, H. L. 


164. Add. Annotation :—Refd. Ooldman v. Hill, 


(1919] 1 K. B. 443. 


168. Add. Annotation :—Generally, Refd. Lloyds 


Bank v. Chartered Bank of India, Australia & 
China, {1929] 1 K. B. 40. 


Lan- 


145. Add. Annotation :—~Consd. 
Reliance Motor Works, [1928] 1 K. B. 127. 


159. Add. Citation :-—88 L. J. K. B. 85. 
Annotation :—Refd. Auchteroni v. Midland 


Bank, (1928) 2K. B. 204. 


Pennington v. 
408. 


over £10,”’ 


171. Add. Annotation :—OCOonsd. Engel v. 
cashire & General Assce. (1925), 41 T. L. R. 


184. Add. Annotation :—Refd. L. & N. W. Ry. 
v. Hudson, {1920} A. C. 324. 

190. For ‘‘ Company not responsible for package 

read ‘“‘ Company not responsible 


163. 


168a. ———- Evidence of 








Add. Annotations :—Consd. Gibaud v. G. E. 
Ry., [1921] 2 K. B. 426. Apld. Buerger v. 
Cunard 8.8. Co., oe 2K. B. 646. Refd. 
The Cap Palos, (1921) P. 458; L. & N. W. 
Ry. v. Neilson, [1922] 2A. 0. 268; The 
Refrigerant, {1925] P. ae 

eee ae to 
examine goods periodic y.]—Respe.’ wheat 
was stored applte.’ warehouse, which 
wae allowed to become congested with grain 


ere ee RO OT EY | A CRT GR ty RN ee ate ene ng “AO ne 





for package over stated value.’’ 


Add. Annotation :—Refd. Gibaud v. G. E. Ry. 
(1021), 125 L. T. 76. 


192. Add. Annotation :—Consd. Gibaud v. G. E. 


Ry., (1921) 2 K. B. 426. 


1920. ——— Loss of luggage left outside cloak- 


room.|—A condition in a railway cloak-room 
ticket purporting to exempt the: railway co. 
from responsibility for articles above a 





on pitt. in the first Instance to establish 
noe, but whore the loans is 
.- blished or the goods are not 
returned, a suftictent case is raised 
against tho bailoe to put him upon hie 
dofence. The law in such ouse pre- 
surnes nogligence to be the cause of 
the loss or non-return. Where there 
ie no explanation of tho cause of ee 
& doft. fails to meet the prima 
case againkt him he will] be held | able 
for the consequences of his neglect.— 
Mourriy v. Harr (1910), 62 N. 8. R. 
79.—-CAN, 
141 vi, ——— ———.)—CAMMAERT 0. 
Oe (Alta.), (1920) 2D.L.R 
082.—OAN, 


141 vil. ——.)—Where goods 
stored with a bailee for roward are 
damaged while under his charge the 
onua is on him of showing that he touk 
all reasonable care to prevent such 

In an action agaiust a 
proprictor for damage to a 

motor car oaused by a firo of unknown 
origin whioh broke out in the garage 
in which the car was stored some hours 
after the apparont complete extinguish- 
ment of a Vous fire which had 
ooourred on the evening prior to the 
morning on which the fire in question 
horein started :—~Held: the finding of 


the trial ju that the proprietor 
had d dissharged th the onus on Lim of 
disproving nogligence waa 


warrantod 

by the avideces &, therefore, should 
bo sustained.~—ROMANO oe, COLUMBIA 
Morors, LTp., pee LW. Ww. R. 160; 

1D. L. R, 815 - 168 ; any.» 
(ser 4b. L. it 1084: ee W 





PART Il. SECT. 1, SUB-8ECT. 2. 
157 iv. —— Ship icp in 
age aele by water 
Mur BROS D a boos Go ne ATT 3. 
D. L. R. 861; 630. L. R. Set eet 
161 wi, Read now " 163a 1." 


161 vii. Read now “ 163: ii.” 


a iii, —— ——-, J— Pitf. 
Nala applva in the cool stores of deft. 

he anil ples were ip good ordor - con- 
dition when they were placed in the 
store. Several months later the apples 
wore taken out of the store con- 
siderably damaged & deterforated :— 
Held; it was the duty of deft. being a 
bailee for reward to provide a cool 
store fit for the purpose intended, & 
to matntalin tho pioper temperature 
& proper circulation of cold air tn 


the atore by efficient means, & to store 
the apples in such manner as would 
ensure access of the cold air to the 
fruit: & as fruit was liable to be 
injariously affected by fallure 
oor any of these duties, & ht 
e affected at any time, it was the 

duty of deft, to inspect the fruit in the 
store at reasonable times, &, if indica- 
poe of deterioration were observ 

notify pitfs., &, if necessary. & 
practical, to take steps to protocat 

goods from further nie daGK- 
ae J EADING Co., Lrp. & CK> 

v. NELS N FRRRZING Co., Lrp 
T1922) N. z} v. RR 662. ame 


168a lv. ——— —— to inspect 
ye uatnen Delete ce? ooh Held: the 
collapse of the wharf was due to 
ae a of worm-eaten piles scope 
it, & such defect should have been 
known if proper moe had —_ 
used in inepection.— 
CO., ae AHLIN (1918), 42 D. LR R. 


ap. ~rrplagest Bw 
emgage i 
leld: defte., an weloeaine €°, Meee 
the goods had bean shipped 
wore liable. O None x 
ee v. qouenice ELevaTor & TRAN- 

» (1986) 1 ne L. R. 397; 

heey. mete th 20.—CAN. 

172 i. -—-~——.}-— Pitt. aeuyere’ goods 
to dofta., a warehouse oo., for storage. 


The warehouse contract provided that 
the responsibility of hie’ co. * for the 
contents of any piece or package fs 
limited to the sum of 850, unless the 
value thereof is made known at the 
time of storage tc receipted for in the 
schednie; an additional o will 
eee oe pede shasta ie The 
goods, which were in several packages 
were stored without a declaration of 
value & without any additional oha 
for a higher valuation. Through 
negligence of defte.’ servants, 
were included in a _thipment of other 
goods & sent to Some of 
pitf.‘a gooda wake inet: & others 
damaged :—Held: the amount which 
ltf, was entitled to recover was 
imited by the clause of the warebouse 
contract.—MAUNSBLL vv. yer Nr 
are eats STORA & 
Moving Co., EP -y J 109) 991 be 2 W. Ww. R. 
348: esl ia ieee 


172 tii, ——. 5 ee sto 
gave a receipt Figs pines sto with 
pias which “The oo. wil] use 
endeavour rin taking care of all 
pb consigned to but 
will not be held eS enilons any 
amege whatsoever. ... All 
are received subject to con 
pete re henry teas 8g a onl The frst 
eons on the ae pont ate co, 
use every endeavour taking 
oare ier ‘iced to is 
1) n responsi 
for es or goods stored 
through high or too 
low a temperature in the stores, failure 


b Ee ptope iy hii reg 
auy cause other than theft, 
they were not to be Hable in damages.— 


specified value deposited in the cloak-room 

except on certain terms, & assented to by the 

Eom t taking the ticket, is not prevented 

m being part of the contract & pro- 

ing the co. merely because it is unreason- 

able, fo i vided that it be not so extravagant 

nrg beta & there is no other evidence to 

that person's assent to it has been 

Sbeslned t by fraud, or so irrelevant as to be 
foreign to the contract. 

Pitf. took his bicycle to the cloak-room 
at a station of deft. co. for the purpose of 
depositing it there, paid to the official the 
charge demanded, & received a ticket pur- 
Pave of to be a cloak-room ticket upon the 
ace of which was legibly printed the follow- | 
ing condition: ‘‘ The co. will not be in any 


way responsible in respect of any article 
deposited the value whereof exceeds £5, 
eas at the time of deposit the true value 
& nature of the article shall have been de- 
clared, & ld. per £1 sterling of the declared 
value be paid for each day or part of a day 
at addition to the ordinary -Toom 
.’ ‘Phe value of the bicycle exceeded 
oP. but eh made no declaration of value 
or additional payment. The bicycle was 
standing at the open door of the cloak-room, 
but the official told pltf. to leave it there as 
he would put it away. When plitf. returned 
to claim the bicycle it could not be found. 
In an action by pitf. against defte. for the 
value of the bicycle defte. relied upon the 
above condition. It was found in effect 
that plitf. knew that there was printing on 
the ticket, that he believed it contained a 
condition, & that defte. had done sufficient 
to give pltf. notice of the condition; & it 
was not found & there was no evidence to 
show that pitf.’s assent to the condition had 
been obtained by fraud. It was further 
found that owing to the negligence of the 
official in loaving the bicycle at the door of 
the cloak-room it had been stolen :—Held: 
(1) assuming that the condition was un- 
reasonable which, semble, it was not, defta. 
were not, merely on that ground, revented 
from relying upon it, inasosuch as it was not 
so extravagant as to imply that pitf.’s assent 
to it had been obtai by fraud, or 80 
irrevelant as to be foreign to the contract ; 
(2) defte. were protected by the condition, 
although the bicycle had not been deposited 
within the cloak-room; (3) on the abdve 
facts & findings judgment should be entcred 
ried defta.—GiBauD v. GREAT EASTERN Ry. 
,{1921]2 K. B. 426; 90 L. J. K. B. 535; 
128’ L. T. 76; 37 T. L. BR. 422; 65 Sol. Jo. 


454, 0. A. 

Annotations -—As to (2) L. & N. W. Ry. ov. Nelleon, 
1932} 2 A. C. 363. ur 9. Walkera ( mn), 
1921} 3 K. B. $7; be Cap Pal (1991) P. 458; 
unan ce. Southern R mir P30 L. . 132 v. 
1925 Ee no % aa peta” 048: The he & Co. as 
Vie Line, Ltd., igs} 2 K. B. 48. : 

104. Add. Annotation :-—Consd. Gibaud v. G. EB. 

Ry. (1921), 125 L. T. 76. 
1058. ———- ———- ———-. ]-~—- DOVER v ae (1881), 
60. & P. 175; 17 E. R. 928, N. P 


Annotation — Reid. Colepeppres. Good paps C. hid mi 


(107. Add. Annotations : + Rxpld. & Distd. 
aon v. eae Mid! & Scottish Ry. Ry Ce, an 


1930} 1 K. B. 41. Cons. Giband v. G. E. 
y. (1921 135 L. T. 76. Apid. ®, 
8. B. & O. Ry. & The Pullman Car Co. (1923), 


ec A I NS TA SE AN, 


ee GP 
carn ay 
Se eeiars at 


88 T. L. R. 678: Hearn v. Southern Ry. 
(1925), 41 T.L. R. 808. Consd. Thompaon v. 
L. M. & 8. Ry. (1929), 98 L. J. K. B. 615. 


108. Add. Annotations :—Apld. Thompson v. L. M. 
& S. Ry. (1929), 98 L. J. K. B. 615. Refd. 
Gibaud v. G. EB. Ry. (1921), 125 L. T. 76. 


201. Add. Annotation :—Refd. Foster vy. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, 
1929] 1 K. B. 470. 


207. Add. Annotation :—As to (2) Refd. Franco- 
British Ship Store Co. v. Compagnie des 
urs aise (1926), 42 T. L. R. 736. 


211. Add. Annotation :—Refd. Geddling v. Marsh, 
{1920) 1 K. B. 668. 


| 212. Add. Annotation: — Apld. Point Anne 
Quarries v. The M. F. Whalen (1922), 39 
T. L. R. 37. 


“pe Annotation :—Refd. Britannia Hygienic 

undry Co. »v. Thornycroft (1926), 135 
L. T. 88; Dobell C. (G.) & Co. v. Barber & 
Garratt (1990), 47 T. L. R. 66. 


216a. Duty to keep in repair.|—Where a person 
hires a specific thing for the purpose of using 
it, there Pie an implied contract on the part 
of the letter that he will in the meantime 
keep the Ht) as I should say, in repair, 
that is, will not by want of reasonable 
care after the contract is made allow it to 
become worse than it was at tho time the 
contract was made (Brett, L..J.).—Rosmrt- 
BON v. AMAZON Tua & LIGHTERAGE Oo. 
fest) as reported in 7 Q. B. D., at p. 606, 


215. 


nnotations -—Refd. The West Cook, (1911) P. 908: 
Glenmorven, {1913} P. 141. 

218. Add. ar rar tas :—Folld. Mintz v. Silverton 
(1920), 36 T. L. R. 309. Refd. Williams 
v. aaa Syndicate (1919), 35 T. L. R. 
475 
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218a. _Agrograent to insure chattel—Against ‘‘ all 
ks.’"]—Defts. hired a crane-barge from 
vite. one of the terms of the contract bein ing 
hat pitfs. would insure the crane against 
risks, defte. paying the premium. Pltfs. 
took out a pol cy covering, as they thought, 
all risks. The crane, W 1en proceeding to 
lift a load, broke away from its bedplate & 
fell over & was damaged. It was then found 
that the accident was not covered by the 
licy, & defte. refused to pay for the 
aainare: In an action for breach of contract : 
—Held : though defta. had failed to discharge 
the onus which was upon them, of proving 
that what happened was not tho result of 
negligence by their servants, yet, as the 
agreement in regard to insurance was 
intended to be an arrangement for the benefit 
of both parties, & as the accident came within 
the description ‘‘all risks’’ & defte. had 
ati ulated that they were not to bear those 
riske, the action failed.—Brick & Sons v. 
CHRISTIANI & NIELSEN (1928), 44 T. L. R. 
335; 72 Sol. Jo. 172. 
Add. Annotation :--As to (1) Refd. Goase 
Millard v. Canadian alter aad Merchant 
Marine, American v. Ca 
Government Merchant Marine, [1927) 2 K. B. 
482. 


For the existing paragraph substitute as 
Aatcemank tor reastivery. ta ood E 
t redelivery w 
order.}—ScHRODER v. WARD, No. 38 


Cases 226-—262. 


226. Add. Annotations :—Refd. Mertens v. Home 
Freeholds Co., [1921] 2 K. B. 526; Kursell 
v. Timber Operators & Contractors, [1927] 1 
K. B. 298; First Russian Insce. v. London 
& Lancashire Insce., [1928] Ch. 922; The 
Penclope, [1928] P. 180; May v. May, [1929] 
2K. B. 386; Walton Harvey, Ltd. v. Walker 
& Homfraysa, Ltd., [1031] 1 Ch. 274. 


Add. Annotations :—Refa. Coldman v. Hill, 
(1919) 1 K. B. 443; The Empress (1922), 92 


227. 
L. J. P. 42. 


241. Add. Annotation :—Folld. Taylor v. Thompson 


(1929), 69 L. Jo. 116. 


244a. —-——.}-- AUTOMOBILE & GENERAL FINANCE 
Corpn., Lap. v. MORRIS (1929), 73 Sol. Jo. 


461. 


244b. ———.J—TAaYLoR v. THOMPSON (1930), 69 
YT. Jo. 


L. Jo. 116; 169 L. 


W.N. 16. 


245. Add. Annotations :—Distd. Taylor v. Thompson 
(1929), 69 L. Jo. 116. Consd. Lewis v. Thomas, 
[1919] 1 K. B. 319; Blakey v. Pendlebury’s 
Trustees (1931), 47 T. 1. RR. 508. 

2528. Delivery—Refusal of hirer to take dellvery— 
Remedy of owner.}—Under a hire-purchase 
agreement deft. agreed to hire from pltfs. a 
cash register for ten months certain at an 
agreed monthly rental payable in advance 
with an option to purchase on payment of a 
fixed sum within one month after payment 
of all the rent for the agreed period of hiring. 
Deft. in breach of his contract refused to 
accept delivery of the register. 
& default summons in the county ct. for rent | 


accrued due up to the date of the summo 
Held: no actual debt had been incurred & 
the action was not 
remedy being in damages only.—NATIONAL 
CasH Reeister Co. v. STANLEY, [1921] 3. 
K. B. 202; 90 L. J. K. B. 1220; 
765; 37 T. L. R. 776; 65 Sol. Jo. 643, D. C. 


254. Add. Annotation:—Refd. Albemarle Supply 
Co. v. Hind (1927), 43 T. L. R. 783. 


255. Add. Annotation :—Refd. Albemarle Supply 


ENGLISH AND EmprrE Dicest SUPPLEMENT. 


maintainable, pltfs.’ 


125 L. T. 


Co. v. Hind (1927), 43 T. L. R. 783. 


258a. 





101; [1930] 


257. Add. Annotation :—Apld. A.-G. v. Pritchard 
(1928), 97 L. J. K. B. 561. 

258. Add. Annotation :—Distd. A.-G. v. Pritchard 
(1928), 97 L. J. K. B. 561. 

Recovery of unpaid instalments.]—On 

a claim by the owner of furniture for unpaid 


instalments :—Held: as the agreement with 


Pltis. issued 
169. 


PART III. SECT. 8, SUB-SECT. 1. } thereln, the deacription being similar 


241 vi. —.J— Pitt. 
ning motor lorries to deft., recelving 


hunded over | 


from him 18.5,000 upon the terme of a | 


writton agreomont, the matorial parte 
of which were an follows :—'' Ll huve 
to-day agreed to sell to you on the hire- 
purchase system for 3ts.25,000 any 
nino lorries... in consideration of 
paymont as under, In caso of fullure 
to pay avy of the fnstalmonts on due 
date, pee payments will be con- 
Sidered null & void, & the lorrics are 
not considered as sold untll the ftloal 
paymout has been received. The 
purchaser has no right to mortgage or 
dispore of any lorries untill the full 
amount has been paid & [pltf.) or his 
nowiuee has the right to veize Che lorrios 
wherever they muy be. The con- 
aideration money is to bo paid as 
under. As ugainst the payment of 
1w.5.000 1 huve to-day givon to you 
delivery of all the nine lorrics, & also 
a letter addressed to the Conimissioner 
of Police to truusfer the lorries to your 
name "':--Meld: tho agreement was 
an agrecuiont for gsuic.— CoLe 
NANALAL MORARJI DARE (1024), 1. L. h. 
49 Bom. 172.—IND. 


241 vil. Pad te which was 
a oo. carrying on the business of rollin 
new & secondhand imotor cara, accep 
an order from resp. for a motor our, 
which was writton upon one of applt.'s 
order forms, the order describing tbe 
saine but not stating in the description 
whether it was to be a now or a second: 
hand car, Iu the order resp. agreed to 
pay a deposit & the balance of the 
purchase money by instalments & to 
execute applit.’s usual form of hire- 
urohase 
orm it was stated that all now oars 
were sold subject to a guarantee which 
was act out, which did not include a 
arantee that the car was new; & 

t no guaranteo was given with 
second-hand cars. Resp. also ed 
appit.'a usual form of hire-purchase 
ment, by which the co. agreed to 

let & the h to take the car desaribed 


agreemont. On the order |; 


(o that in the order form, & repeated 
the provisions as to guarantee above 
referred to; & this agreement excluded 
uny implied ** warranty undertaking 
or agreoment other than is herein set 
forth.’* The car delivered by applt. to 
rosp. was not new :— Held: the con- 
tract between the partics was con- 
stituted by the order & the hire- 
purchase agreement; & that, when 
read togother, they constituted an 
ngrecment for the sale, & not merely 
for the hire, of the car.-—- MARCUS 
CLARK (AUSTRALIA), LYTpD. tt. BROWN 
(1928), 40 C.L. R. 5405 (1928) VV. 1. 
203; [1928] Argus L. hR. 189.—AUS. 

241 ~~ viii. ---A hire-purchaso 
agreement relating to a motor track 
oe for payment in nine monthly 
nstahnents, The hirer could become 





tho owner of tho truck on payment. in 
full of the instalments & a rupee extra, 
On failure on part of the hirer to pay 
any instalmont as it became due, the 
owner war entitled to seize the truck 
& credit its value as against the amount 
due but subject to a condition that the 
owner In no caso would credit the hirer 
with more than the amount stil) due 
on the contract :— Held: the 28> 
ment “thongh in form is one of hire, 
its object. is to provide for a contract 
of sale in which security to the rcller 
is provided for due payment of the 
purslane price.—Matrna Ba OH v. 
lotoR Hovak Co, (1929), I. L. HR. 7 
241 ix. -J-- When it ts clear from 
the ment that the party taking 
the chattel, called the birer or lossce, 





has to pay the full ammount of considera- | 


tion mentioned in the agroement, even 
though the payment is by instalments, 
& that amount is sufficient to cover 
the purchase price of the chattel, or 
when it is clear from the agreement 
that the hirer or leasce cannot at any 
time during the period mentioned in 
the agreement return the chattel to 
the other party called the owner, or 
leasor, & absolve himself from the 


10 





the hirer was for the sale of the furniture, 
the property not to pass to him until all the 
instalments had been paid, & the owner had 
resumed possession of it & dealt with it in 
such a way as to put it out of his power to 
return it to the hirer, he was disentitled from 
claiming part of the purchase price, & the 
proper remmedy was to sue for damages for 
reach of contract.—-A.-G. v. 
(1928), 97 L. J. K. B. 561; 44 T. L. R. 490. 


262. Add. Citation :-—119 L. T. 632. 
Add. Annotations :—As to (1) Consd. Nelson 


Murdoch v. Wvod (1922), 126 L. T. 745. As 
to (2) Apid. Cohen v. Roche, [1927] 1 K. B. 


PRITCHARD 


obligation to make further payment, 
the agreement is really an agreement 
for sule & not for hire. 

If the hirer is not bound to pay the 
full amount of the purchase price, or 
if he can terminate the hiring at any 
time by delivering the chattel to the 
other party, the agreement is in form 
& in substance an agreement for hire, 
& ull that the hirer bas obtained 1s an 
optiun to purchase.—LHIMJ1 v. BoM 
BAY Thrust Corpn., Lrp. (1929 
I]. L. R. 54 Bom. 381.—IND. 


247 i. —-—- Sule of Goods Act, 180i— 
Option only.|)—A hire-purchase agree- 
nent conferring an option to return 
the gouds is not an agreement to sell 
within Sale of Goods Act, 1895, a. 14. 
Such a contract is one of bailinent of a 
chattel, & the warranty of fitness is of 
the nature implied in that form of 
contract. Notwithstanding that the 
option to return a chattel cannot be 
exeruised until after payment of the 
eee a instalment of hire, a con- 
ract of hire-purchase so expressed is 
not an agreemcnt to sell.—K LOSE v. 


Duncan & FRASER, LTv., (1928) 
S.A.S. RK. 139.—AUS., 


Undor uw hire-purchase agrvoement the 
hircrs made an initial payment & gave 
to the owner billy uf exchange for the 
total amouut of Lhe monthly payments 
as ovilateral swcurity. These bills were 
subsoqucnth discountod by the 
owner :— Held: uo conditional pay- 
meut, & the property in the goods 
remained in the owuers.—He [UANKLN 
& SuruipdaY, [1927] N. 162.— IR. 


PART Il. SECT. 8, SUB-SECT. 2. 


251 i. —— ZIJnitial payment al com- 

flash pereegperti 
tn advance or first inatalment.}— AUTO 
Sctrepry Co., Lip. «. HaGHUNaTHS 
CUTTY (1929), L L. R. 52 Mad. 839.— 


259 li. ———.}—Rocers v. Nanateo 
Boros: Lrp. (1936), 37 B.C. R. 336.— 


262a 


° —— ——.]—Pltfs. let a piano on a 
hire-purchase agreement which provided that 
anti] all the instalments were paid the hirer 
should have no property in the goods other- 
wise than as hirer, & that in case of any 
breach of the agreement pltfs. might, without 
any formal notice, put an end to the hiring 
& retake possession of the piano, & that the 
hirer should keep the piano in his own 
custody. At a date when the hirer had paid 
all the instalments then due, but before he 
had paid the total price, he sold the piano to 





deft., who bond fide believed that the hirer 
The hirer having ; 


was the absolute owner. 
subsequently got the piano back into his 








264. 


264. 


a 
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Vol. I1].—Bailment. Cases 9022-208, 


ferred whatever interest the hirer had at the 
time of the sale, & as pltfs. were not entitled 
to the possession of the piano until they 
elected to put an end to the agreement there 
was no conversion by deft.—NELSON MuR- 
pocH & Co. v. Woon (1921), 126 L. T. 748; 
88 T. L. R. 28; 66 Sol. Jo. (W. R.) 6 D.C.;3 
Acer other grounds (1922), 38 T. L. R. 


After “ the owner can maintain an action for 
conversion against the purchaser”’ add ‘‘, as 
the hirer has not ‘ agreed to buy’ the goods 
within Factors Act, 1889 (c. 45), s. 9.” 


Add. Annotation :—Consd. Buller & Co. »r. 





own gerade & having ayain disposed of it, Brooks, T. J. (1030), 142 L. T. 576. 

but having, in the meantime, kept up the 271 D 

payment of the instalments, pltfs., on ascer- | vi L&E rr a ASV PAUPENEE (1880))52 
e de e are 


taining the facta, claimed damages from deft. | 
for conversion :—Held ; the sale by the hirer | 272a. 


to deft. was not ipso facto a repudiation of 
the hire-purchase agreement, ag pltfs. had 


never accepted the repudiation, but it trans- | 


——— Breach of agreement as to method 
of redelivery — Goods stolen — Measure of 
damages.|— Bootn v. Wriusy (1928), 165 
L. T. Jo. 213, CA. 





Part 1V.——Considerations Common to all Classes of Bailment. 


278. 


280. 


Add, Annotations :—Refd. Mertens v. Home 
Freeholde Co., {1921} 2 K. B. 626; Kursell r. 
Timber Operators & Contractors, [1927] } 
K B. 298; First Russian Insco. vy. London & 
Lancashire Insce., [1928] Ch. 922; The Pene- 
lope, [1N2R] P 1kO; May wv. May, [192M] 2 
K. B. 386; Walton Harvey, Ltd. ». Walker 
& Homfrays, Ltd., [1931] 1 Ch. 274. 


Add. Annotations :—Consd. Kempler v. Brav- 
ingtons (1925), 133 L. T. 680. Refd. Lake v. 
Simmons (1926), 95 L. J. K. B. 586. 


ns 





296. 


298. 


mercial & Industrial Bank +. Comptoir 
D’Escompte de Mulhouse (1924), 98 L. J. 
K. B. 1098; The Jupiter (No. 8) (1927), 187 
L. T. 333. . 
Add. Annotations :—-Distd. Laurie & More- 
wood v. Dudin, {1926] 1 K. BK. 223; Wait & 
James v. Midland Bank (1926), 31 Com. Cas. 
172. 

Add. Citation :—19 Q. B. D. 68. 

Add. Annotations :—Consd. Flatau v. Sawyer 
(1892), 8 T. LL. R. 656. Refd. Sarat Chunder 
Dey v. Chunder Lala (1892), 50 J. P. 741; A. 


285. Add. Annofations :—Refd. 


264 v. —-—.J—Pitf, & C. en- 
tered tnto a hire-purchase agreement 
in the usual! forin in respect of a motor 
car. After making his first payment 
C. delivered the car to deft. W. to aell. 
Deft. K. bought the car at an auction 
conducted by W, :—Jleld; both defts. 
wore liable to pltf.—ARCHIBALD vt. 
WaSBER & Co. & KINNERNEY, (1923] 
N. Z.. L. R, 165.—N.Z. 


sa. Scicure by owner on default by 
hirer—Goods of third party attached to 
chattel—Conrerston by ener.}—M. bad 
hired to W. a motor lorry with solid 
tyres. There lecame worn out, & B. 
fitted new tyres to the lorry under a 
hire-purchase agreement with W. 
Subsequently W. mado def ult: under 
his hiring agreement with M., who 
seized the lorry & refused to hand over 
the tyresto B. The tyres were detach- 
able only by means of special machinery 
which M. did not possess :— Held: B. 
was entitled to posseasion of the tyres, 
& could succeed against M. in an action 
for dotinne.—BERGOUGNAN vw. BRITISH 
Morora, Lrp. (1929), 30 8. R. N.S. W. 
61 . 47 N. 8, WwW. Ww. N. 10.—AUS. 


PART III. SECT. 4. 


260ia. —— ————. Held : a 
firm of uphbolsterers who had ocon- 
tracted to remove, beat, & relay a 
carpet, were not liable for ita accidental 
destraction while in the premisce of a 
firm of carpet-boaters with whom thev 
had sub-contracted to beat it, there 
being no delectus persona in such a 
contract as to bar them from employ- 
ing a sub-contractor, & no nocgligence 
im the selection of the sub-contractor.— 











Russian Com- 


StrveENnson & Sons ©. MAULR & SON, 
Caer 8S. C. 335; 57 Se. L. It. 284.—- 


269 Iv. —-—~ ~~~. }-—-On leaving 
his motor car at deft.’s garnwe for 
the purpose of having it repaired pitf. 
signed a ' work order,” at the end of 
which there appeared In ginall type 
the following: ‘this oo. does not 
axeiine jin any way any Hahbllity 
whatever either for cars left with us 
for repair, storage or other = pur- 
pores, or while being driven by our 
omplosoea.” Pitt. did not call for 
hig car as soon as it waa repaired 
& deft. put It in storage, but failed to 
remove the water from the radiator 
with tho consequence that it froze 
& damaged tho car:— Held: the 
above specia! clause in the work order 
oxonerated deft. from Hability whether 

Itf. had read It or not. —WaLDEN ¢. 
Tangy Garaor, LThp., 1928) 1 
D. L. R. 688; 12028) 3 W. W. RR. 371; 
39 B.C. RR. 413.—CAN. 


289 v. ——— ————, }-- Pitf. left his 
motor car at the garage of deft., a 
garage proprictor & motor mechanic, 
& instructed him to ust the head- 
lights of the car. In the garage was 
exhibited a notice, seen by pltf., 
* Cars garaged & driven at owner's 
tisk— KE very care but no responsibility.” 
Deft. drove the car on the road to test 
ta, when a collision caused 


gyre fe the car: 
—hHeld: the al A age 
driving of the car d which the 
occurred, but did not amount 
to an ocal & unambiguous 
notification 








the headligh 
by deft.’s 


uiv: 
pitt. that the car was 


11 


A ae TTR EEN OR 
ee ee 


ete eae ee TS 
eee at 


v. H., (1928] P. 206. 


boing accepted by deft. on terme that 
deft. wns vot to be Hable for the con- 
sequences of hin own nogiigenco io 
driving, & therefore doft, waa reapon- 
sible.— MOnAN vv. Lipscomax (1929), 
Vv. lL. Te. 10 ° 1929 A. lh. Rr. 38,~ AUS. 
servant.j—A inoster Ia Hable fur the 
conduct of bis servant whom he selects 
& pute in his place to discha tho 
duty he haa undertaken, & thia law {a 
applicuble in a caso of bailment. The 
conduct of the servant is then the con- 
duct of the maater, & the muster tx 
Mable to the ballor. : 

Pitf., a customer of doft., left his 
motor car at doft.’s service station to 
he suppliod with gas & of] & washed. 
Thore were no factlition at the station 
for washing the car, & deft.’s servant, 
as was his duty, took out tho car to 
drive it to a guarnge to bo washed. 
On tho way to the guruge the servant 
changed his mind & drove the car in 
another direction “ upon a frollo of his 
own.” In doing so bo ran the car Into 
a telephones pole & damaged the car :— 
Held: doft. an master was Hable In 
damages for the wrongful act of his 
sorvant.—-~VAN GEKL v. WarRRINOTON, 
—CAN. 


PART IV. SECT. 1, SUB-8ECT. 1. 

275 il. ——.}-—-The law imposes an 
obligation upon a baiice to re-tore the 
article ball to the baflor, subject to 
this, that the ballee in excused from 
restoring it if his inability to do so is 
due to no want of reasonable oare on 
his —PsTERSON v. MILLER, [1923] 
Vv. le R. 36.—AUS. 


209. Add. Annotation :—Consd. Laurie & More- 
. wood v. Dudin (1925), 184 L. T. 309. 
300. Add. Annotation :—Consd. Laurie & More- 
wood v. Dudin, [1926] 1 K. B. 228. 
804a, ——.]—_Defts., warehousemen, held 618 
quarters of maize belo to A., who sold 
200 quarters thereof to W., who sold them to 
pitfs., ibe ving to the latter a delivery order 
Phich they lodged with defte. Defte. did not 
object to the order, nor did they make any 
owledgment to Arigar of their title :-— 
Held: the mere rece ipt of the deliv ee 
by defts. without objection did 
them from denying that pltfs. were ee 
owners of the quarters.— LAURIE = 
MorEwoop v. Dupin & Sons, [1026] 1 K. B. 
228; 05 L. J. K. B. 191; 184 L. T. 8090; 
42 T. L. R. 149; Com. Cas. 96, O. A. 


notations :~— Consd. walt James vw. Midiand Bank 
maT TS $1 Com. Cas. 172; ewe (1927) 1 Ch. 606. 


304b. ——.]—Wait & JAMES v. MIDLAND BANk 
(1926), 81 Com. Oas. 172. 


8306. Add. Annotation :—Consd. Laurie & More- 
wood v. Dudin, [1926] 1 K. B. 223. 


809. Add. Annotulions :—Apld. The Joannis Vatis, 
i102 raga. Refd. The Rosalind (1920), 90 

312. ver Annotation ae ae Lake v. Simmons 

(1926), 95 L. J. K. B. 686. 

8138. Add. Annotation :—Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 686. 

817. Add. Annotation :—Refd. Whiteley v. Hilt, 
[1918] 2 K. B. 808. 

318a. ——-- -—--—.}—SINGER & Cou., Lop. v, FouLKES 
(D. E.) & Co., Ln. (1931), 75 Sol. Jo. 603. 

819a. Completion of work—Goods sent to trades- 
man for work to be done.|—Where goods are 
sent to a tradesman to exercise his skill 
upon them, his duties as bailee do not cease 
as soon aa his work is done. Until the 
parties have shown, either by express words 
or by conduct, that they intend to alter the 
original relationship between them, that 
relationship continues.—MITOHELL v. Davis 
(1020), 87 T. L. R. 68. 

822. Add. Annotation :—Refd. Whiteley v. Hilt, 
[1918) 2 K. B. 808. 

825. Add. Citation :—119 L. T. 682: 
Add. Annotations Pade Nelson Murdoch 
v. Wood (1922), 126 L. T. 745. Refd. Cohen 
v. Roche (1926), 95 L. J. K. B. 046. 

829a. —— After termination of ballment.}— 
Semble: a bailor cannot tain trover 
against his bailee until after the term of the 
bailment has expired.—UPHam v. GOULSTONE 
(1848), 2 L. T. O. S. 166. 

$86. Add. Annotations ‘—Consd. Coldman v. Hill, 
{1019} 1 K B. 448. Refd. City of Baroda 


ee re wee 
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Enouisa anp Emprre Digest SupPLEMeENt. 





under the terms of 
oe od ya inghesbe 8. had s past to tm- 


_{Oere0 Owners) v. Hall Line (sae), 42 
LR. 717. 


888, Add. Annotation :—Consd. Coldman v. Hill, 
(1919) 1 K.B ares 
(1937), oot T K. B. 897. | 

8898. Right of sale—On non-payment of charges 
—Storage of oS fte., a firm of ware- 


pacha Pr «quantity of furniture 
ltt. to be stored them at an agreed 
An express condition of the contract 


stipulated that. if the rent or other charges 
due to defts. should be two years in arrear 
defts., on giving pro notice in the terms 
of the contract to pit?., should be entitled to 
sell the whole or an part of the goods & pay 
themselves out of the proceeds :—Held: 
defte. were entitled to sell the whole of the 
goods, & it was not unreasonable that they 
should do so, & they had done nothing 
actionable in selling.—WILLETTSs v. ORAPLIN 
& Oo. (1923), 89 T. L. R. 222. 

Add. Annotation :—Apld. Parkinson v. as 
a! eee & Harrison (1924), 40 T. L. 
Add, Annotation :-—Consd. Buller & Co. v. 
Brooks, T. J. (1980), 142 L. T. 576. 


Add. Annotations :—Consd. Leitch (William) 
& Co. v. Leydon; Barr (A. G.) & Co. »v 
Maccecahocau (1930), 47 T. L. R. 81. 


Add. Annotations :—Apld. The Joannis Mart 
oe oe Refd. The Rosalind (1920), 90 


Add. Annotation :—Consd. Cohen v. Roche 
(1926), 05 L. J. K. B. 946. 


Add. Annotation :—Refd. The Joannis Vatis 
(1921), 156 Asp. M. L. O. 506. 
The Rosalind 


Add. Annotations :—Consd. 
(1920), 99 L. J. P. 126. Apid. The car sarg 
Vatis, [1922] P. 92; The Zelo, [1922] P 
Refd. Elliott Steam Tug Co. v. Shipping Con. 
troller, [1922] 1 K. B. 127. 


874a. S. P. BRown v. HAND-IN-HAND Fier In- 
SURANCE SOCIETY (1895), 11LT. L. R. 538 ; 
39 Sol. Jo. 672. 

874b. —— With interest from date of loss.) — 
While on hire by the AdmIty. a steam trawler 
was sunk through a collision with the R. 
The value of the trawler was agreed between 
the a but the Admity. claimed, as 
bailees in on, to recover as part of 
their damages interest from the date of the 
loss The owners of the #. contended that 
interest was only payable from the date when 
the AdmlIty. paid the value of the trawler to 
her owners :—Held: under the Admlty. rule 
a bailee in possession wae entitled to recover 
from a wrongdoer a complete equivalent of 
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peat ta nod Eonping a proper Togh-at 
a : 
ai : dooteine of Tden 


816i, es ae, 
possession of sheep. —Held: the tification 

sein cn a aed data ete oe BCOTTON F BUDO & CO LIT Cid), | of baller & ballon wasn 
forma delivery waa to be given, 19 N. 8. W. L. R. 70,—AU8. in relation to liability tor negt —_ 
— delivery ors pit ag Br gir onl PART IV. SECT. 3, SUB-GECT. 1. | Lrp.. 11931) 8 I. R. a4. Lion aad DER), 


t 
of the smoney & | 2844 8. ——— ——— ———..}-- WALL t. —_— ——.}—A bailor is not 
not, before. Uatil suck ‘pagment in | PORTaR (1980) D. L. R. $48.7 GAR. | ao tar Lientited with hla Ballo aa’ to 
e un G r) r } 4] —Ee «Eee ven m reco 

in payment were met & aa . the | of dbatice & third ria, entrusted apaltat o. third person with respect to 
sheep we the sole & abeo- | his motor oar to ate cit cause injuries to the wubjoct-matier of the 

ute pro y of 8. During the period | the oar was tented by gh on ao t resulting from the 
tween deli & into ‘eas Page of ortho t third & the tory 
or De sole tke, dhecy tee ht by A. spstnst, fon Ta of oe ‘anaes Reel ww Ree. é 

Pp oe a a e 
payment to &. in acon accordance fount thet 7 vet of the lorry bad D. L. R. 480; $48. L. R. 3€5.—CAN. 
ven os en excessive epeed, & 


a of the contract had not 


the chattel deteriorated or lvat, 
value at the time of the deterioration or logs, 
with interest from that date; but inasmuch 
as there was an agreement between the parties 
that defte. should pay what the Admlty. had 
to poy to the owners of the trawler, interest 
on 

Paymen .—THE RosaLinp (1920), 90 L. J. P. 

; 87T. L. R. 116. 


~ Vol, 1—Bailment. Cases 34>—292,, 


namely, ite | 379. Add. Annotations :—Apld. The Zelo, [1922] 


P.9 Refd. Elliott Steam Tug Oo. v. Shipping 

Controller, [1922] 1 K. B. 127; Wilston S.S. 

ain v. Andrew Weir (1925), 31 Com. Cas. 
ll. 


ayment only ran from the date of | 302. Add. Annotations :—Consd. Brooke v. Bool, 


besa 2K. B. 578. Refd. Pratt v. Patrick, 
{1924} 1 K. B. 488. 
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money to the person who y 383 i. Ne of hirer tn use of 
376 i. ——- Proceede of sale to | represented himself to be the owner :— | ¢haite!.}—WaIniO ©. BRAUDREAULT 
fictitious owner.|}—The owner of furni- | Held: pltf. could not maintain an (Ont.), (1987) 4 D. L. R. 1131.—CAN. 
ture entrusted it to pltf. for storage. | action st deft. elther for conver- 888 ll. ——.}—A  Dbailor is not 
fas iratare fr sae by dotwhorms | Sotce” RooTiOs, ety eso, | gupondte for te pepignee ‘te 
ure for @ OY Gert., W was RACB OTH . - & ; A) . O KERNBY, 
to account to the owner for it. Deft. | (1922), 31 C. L. R. 130.—AUS. sean © 
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Cases 38a—215a. ENGLIsH AND Empree Dicest SuPPLEMENT. 


BANKERS AND BANKING. 


Part 1—Constitution and General Position of Banks. 


38a. ——- —— Court of Chancery Act, 1841 (c. 5), 

s. 4..—CHAMBERLAIN & SPROAT v. WALL & 

Lioyp (1920), 150 L. T. Jo. 387. 

Add. Annotations :—Distd. Hong Kong & 

Shanghai Bank v. Lo Lee Shi, [1928] A. C. 5181. 

Consd. saree District Bank, Ltd. (1931), 

47 T. L. R. 587 

57. Add Annotation As to (2) Consd. Woollatt 
v. Stanley (1928), 1388 L. T. 620. 

67a. —— ——.]—SNnow v. LEATIIAM (1826), 2 
C.& P. 314; 172 B. R. 141, N. P. 

Annotation :—Refd. Slater v. West (1828), 3 C. & P. 325. 


98. Add. Annotation :—Consd. Bailey v. Bailey, 
[1826] Ch. 758. 


106. Cilations :—For “3 L. T. M. ©. 84” read 

“3 L. J. M. O. 84.” 

** Dispute ’’—-Conflicting claims to deposit— 
Jurisdiction of Registrar of Friendly Societies.) 
—Held: (1) the words “ any person claiming 
to be entitled to any money deposited in such 
savings bank’”’ in Savings Bank Act, 1844 
(c. 83), 8. 14, were not limited to persons 
claiming through a depositor; (2) a dispute 
between a depositor & a person claiming 
adversely to him was a dispute within the 
sect. ; (3) the Registrar of Fricndly Societies 
now has jurisdiction over disputes between 
rival claimants to a deposit.—-BaILey v, 
BaiLey, [1926] Ch. 758; 95 L. J. Ch. 470; 
136 L. T. 431; 42 T. L. R. 502, C. A. 
112b. Nomination to deposit-—-Invalid nomination— 

Recovery of money paid under.]——-P., who 
had money to his credit in the Post Office 
Savings Bank, signed a nomination form by 
which he left the money to deft. The name 
of a witness a apbearce on the form, but P. 
had not signed the form in his presence as 
required by the regulations. After P.’s 
death, as the form appeared on the face of it 
to be valid, the Postmaster-General paid the 
money to deft. Pitf., having taken out 
letters of administration of P.’s estate, 
claimed the moncy from deft., as money 
received by him to tho use of pltt. :—Held: 

the form was invalid, & the position of deft. 
was the same as if ho had received payment 
under a will afterwards held invalid, & pltf. 
was entitled to recover. — PEARMAN  v. 
anes (1028), 44 T. L. R. 617; 72 Sol. 

oO. : 


56. 


112a. 


Snot. 6a.—MUNICIPAL SAVINGS BANKS. 


112c. Nomination to deposit—Regulations—Power 


of bank to alter.]—A. had & sum of money 


on deposit at a municipal savings bank, 
which he purported to nominate to his two 
daughters under the regulations relating to 
deposits in savings banks. A. died intestate, 
& an application was made by one of his next 
of kin for a declaration that the nomination 
was void, on the ground that there was a 
limit as to nominations by depositors under 
the special Act of the corpn. whose bank it 
was, & that, even though by later regulations 
the corpn. had purported to abandon this 
limitation, such a nomination was ultra vires 
the special Act & void :—Held: re tions 
as to nominations could be made by the corpn. 
under their special Act similar to those 
indicated in Savings Banks Act, 1887 (c. 40), 
with such modifications, including abolition 
of the maximum, as might be considered 
necessary; the limit laid down could be 
abolished under these regulations & such 
abolition need not abrogate the whole 
matter, & the nomination by deceased was 
good.—Re KIMBER, VALE v. ROCKMAN, 
[1928] Ch. 749; 97 L. J. Ch. 480; 139 
L. T. 550; 72 Sol. Jo. 645. 


128a. ——- To act as sole judicial trustee with 
remuneration.|—A bank may be appointed 
a sole judicial trustee, with remuneration, | 
under the sect. dealing witb the appointment 
of “a person’’ under Judicial Trustee Act, 
1896 (c. 35).—Re ConEN, COHEN v. COHEN 
(1918), 62 Sol. Jo. 682. 


Add. Citation :—sub nom. BANK OF AUSTRAL- 
ASIA v. BANK OF AUSTRALIA, 12 Jur. 189. 


Add. Citation :—18 Jur. 885. 


Add. Annotations :—Refd. Wright v. Morgan, 
[1926] A. C. 788; A.-G. v. Goddard (1929), 
08 L. J. K. B. 743; Harrods, Ltd. v. lemon, 
[1931] 2 K. BH. 157. 


Add. Annotations ;:—Consd. Atherton v. 
British Insulated & Helsby Cables, [1925] 
1 K. B. 421. Apld. Re City Equitable Fire 
Insce., [1925] Ch. 407. 


Add. Annotation :—Refd. Employers’ Lia- 
bility Asace. v. Sedgwick Collins (1926), 95 
L. J. K. B. 1015. 


215a. S. P. Fry v. Rossevy (1858), 3 C. B. N.S. 
665; 140 E. R. 002; sub nom. Fry v. 
RUSSELL, PowIs v. BUTLER, 27 L. J. C. P. 
153 ; 4 Jur. N. 8. 193. 


156. 


159. 


166. 


169. 


208. 


PART L SECT. 6. 
Read now “ 112a i."” 


PART L. SECT. 7, SUB-SECT. 3. 


z ii— ——.}—-R. v, BARNARD 
G 25). 44 Can. Crim. Oas. 187; 57 
. L. R. $97.—CAN, 


é it. — ———, + — FR. v. BMITH 
hd be 35), 44 Can. Crim. Cas. 361; 67 
$838.—CAN. 


oman, }—R. &. GOvVGR 
ahaa ce Can. Cri Crim. Cas. 132; 67 


PART L SECT. 1, SUB-SECT. 4. —B. 
i4ix. ——— By administrator 


pointed. me BANK “a CANADA 
| Be ar Tose] c Dil L. R. 891.——-CAN. 
N 0. MCLEsS - Pensions fund society—Itight of 


next of kin.)—CLARKSO 
ae oka L. R. 1; 183 O. W. N. 


spk I. SECT. %, SUB-SEOT. 4.—C. 


Dividends payable ehare- 
holder's death—B: to | eee 
Bryson wo. Bryson (1927), Q. R. 65 
S. O. 1128.—CAN. 


PART 1. 8ECT. deter SUB-SECT. 5. 


PA tomar {irpoininen of interim 
14° 


Ap lo fund.}--Where the merger 

or winding up of a bank oonstitutes a 

cesaation of employment & a pensions 

fund society has foe founded in 

socordance lage Pension Fund Societies 

» 1906 (e138 123), members, 

rank for 

distribution of the funds de of the society 

rding to the byelaws of the society 

of the general law unless the 

rovision for the 
SOCIRETE 


bye-laws make no 
case in question.—. DE La 


SEcT. 8.—FOREIGN AND 


BRITISH 
BANKS (Vol. III., p. 159). 


For ‘“‘ See CoMPANIES ”’ read as follows :-— 


230a. Credit notes of Russian State Bank—Rights 
of holders.|—MARSHALL v. GRINBATM (1921), 


37 T. L. R. 918. 


Foreign companies.|—See CoMPaNIEs, Vol. 


X., pp. 1198-1209. 


231. Add. Annotations :—As io (4) Refd. Banque 
Belge v. Hambrouck, [1921] 1 K. B. 32); | 
aor Donaldson v. Crossland, [1929] A. C. 


Part 11—Business 


264. Add. Citation :—sub nom. BANK oF AUSTRA- | 
LASIA v. BANK OF AUSTRALIA, 12 Jur. 188. | 
270a. Cheque presented after business hours — . 
Right of bank to deal with cheque.]—Pitf. , 
had an account with defts.’ branch, the | 
closing hour of which was 8 p.m. | 
drew a cheque in favour of W., & handed it | 
to W. at such an hour that it was impossible | 
for him to present it for payment before | 
3 p.m. He did, in fact, present it for pay- 








| easement alas Romeo) 


CAISSE DE RETRAITE DE LA HANQUE |; 


NATIONALE, TRUDEL wv. LEMOINE, 
(1925) 4 D. L. R. 073 [19251 8. GR. 
G98: affd., [1926] 3 D. L. R. 988.—CAN. 


b (p. 157) 1. —— Bank not properly 
incorporated—Effect apon position of 
lders.\—Re HOME BANK OF 
CANADA, [1927] 11. LL. R. 871; 59 
D. L. R. 654; 8 C. B. R. 143.—CAN., 


ji. Debt to party liable ae 
surely.J—In the winding up of a bank 
@® person If{able to the bank as surety 
may sct off his pereona Tight against 
the bank as a depositor, where both 
debts exist at the tine of the winding 
up.—CLARKSON ©. ROBINET, [1025] 4 
Dp. L. R. 178; varying, 26 O. W. N. 
466.—CAN. 

j§ ti. —— Debt to narty “able as 
partner.J—A partner. with his co- 
partner, was sued by the Nquidatora 
of an insolvent bank for a partner- 
ahip debt, for which he had pledged his 
fn vidual deposit in the bank :— Tlell : 





he was entitled to have his separate | 


deposit applied, either as a set-off 
in the action, or against the partnership 
debt.—CLarkson co. Ssutu & GOoup- 
BERG, (1926} 1D. ML. MT. 9; 58 
QO. L. Nn. 211.—CAN. 

§ ii. —-~.J—Crangsov & Hower 
BANK oF CanaDa 0. LANCASTER (1927), 
38 B. Cc. R. 217.—-CAN. 

223 i. Liability to contrilnidte— Trus- 
tee.}—tield : not personally llable, as 
the wil} was sufficiently “ named " fn 
the books of the bank in connection 
with tho actuu!l bolding.—Ie Howse 
BaNK OF CANADA, NATIONAL TRUST 
Co."a Case (1925), 57 O. I. RR. 27: § 
Ca It. 644; affg. 5 C. B. R. 318.— 

sb. Action by bank—Securily for 
costa.)}—Order made.— Home BANK ¢. 
Hamona FArorers Aassocn., (1927) 1 


W. W. 7. $28; 21 Sask. L. R. 420.— | 
CAN 


PART I. SECT. 10, SUB-SECT. 1. 


a (p. 159) 1. 
NINGHAM t. NORTHERN BANKING Co., 
Lrp., (1928] N. L 112.—IR. 


party. 
a bank bas authority to give the cou- 
sent in writing reguired by Hales of 
Ct., r. 41, for the adding of a pitf.— 


a ae CUNS About two monthe after he was given 
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Vol. IL—Bankers. Cases 230a—2700. 


OVERSEAS | 287. 


| ase. 


244. 


= 


payment. 


Pitf. 


Me et a ee cette Ae ee RR oO RR a en a A FP ee 


K usc », Prat, [1922] 2 WoW. R74: 
62D. L. R. 408; 14 Sask. L. R. 324.— 
CAN. 

f (p. 160) i. —— .-—The local 
manager of a bunk, {n.answer to the 
inquiry of w customer, informed hiin 
that a cheque held by him was good, & 
the customer indorsed the cheque & 
left it with the manager to be applted 
against his debt to the bank, &, relying 
on such assurance, pormitted his 
position as against tho maker of the 
cheque to be altered to his prejudice. 
On tho failure of the maker to provide 
funds to mevt the cheque :—feld : the 
bank was estopped from denying that 
the customer paid in the amount re- 
presented by the cheque. — BANQUE 
WHocuteLaGaA «. BRUNET, (1925) 2 
W.. W. KK. 447.—CAN. 

f (p. 160) hi ————-,J--- Phe 
aeceptance of a cheque by a local bank 
mnanager is binding on the bank, 
although at the time the drawer hus 
insuflictent funds to meet it.--—Laeouc 
t, La BANQUK D°HOCHELAOGA, [JU2Z6] 1 
uP L. R. 433: (1926) 8. Co. 1. 76.-- 








235 ili. - © Linhiltly of bhank.)-- 
Deft. bank held Mable for the Joss 
sustained by a customer hecause of 
the misappropriation by the bank’s 
local manager of money which the 
customer bad been induced by the 
manager to transfer from his account 
to the manager for the purpose of 
investment. - Mack ov. RovaL BANK OF 
CANADA, [1903]} 2 W. W. R. 417; 
3D. L. R. 237: affy..j193t} 2. Le i 
538; 2 W. W. TR. 19.--- CAN. 

235 iv. ——- -~~--.] --The manager of 
8 local branch of deft. bank suggested 
an investment to plitf, who had un 
aceaunt in the savings bank dept. 
Pltf. signed a cheque payable to cash 
on bearer for the amount required & 
gave it to the manager to comnplete the 
investment, when he approved of It. 
Sore time later the manager told pltf. 
that the investment was unsatisfactory 
& that the inoney was still in the bank. 


the cheque the manager paid it into 
his own account to cover shortages for 
money he had taken from the bauk. 
In an action to recover the amount of 
the cheque from the bank :-——Zfela: 
the bank cannot take advantage of ite 
own manager's improper use of the 
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Add. Annotation :—Refd. Sutters v. Briggs, 
(1922) 1 A. C. 1. 


| Add. Annotations :—As to (2) Refd. Kredit- 

bank Cassel G.M.n.H. vr. Schenkers, [1927] 
1 K. B. 826. Generally, Refd. Reckitt v. 
Barnett, Pembroke & Slater, [1928] 2 K. B. 


Add. Annotation :—Consd. Jones v. Waring 
& Gillow, [1925] 2 K. B. 612. 


Add. Annotation :—Apld. Re City Equitable 
Fire Insce., [1925] Ch. 407. 


of Banking. 


ment shortly after 3 o’clock, & received 
Later in the day pltf. decided to 
stop payment of the cheque, & sent his son 
to the bank at the hour of opening on the 
following morning, but he then found that 
the money had already been 
a bank is entitled to deal with a cheque 
within a reasonable business margin after 
their advertised time of closing, & in cashing 
the cheque dofts. had acted within their 


aid :—Held: 





sa tet pete 


cheque to make good his thefts from 
It, & pltf., was entitled to judgmont. 
McbDonanp oe. Rovan BANK or 


CANADA (1929), 41. GOL 450. -CAN, 


245 i. Guarantering repayment of 
loan—Made by third party to customer.) 
—Held: not within the ostensible 
authority of a local branch manager 
of a bank.—STiveEna vo. MRRCHANTS 
BANK OF CANADA, [1020] 1 W. W. R. 
62; 49 D. L. R. 528; 30 Man. L. R. 
46.—--CAN. 

248 ff. —-— Delivery un of keya to 
purchaser grom customer without peng 
Cheque.)-—P tf. sold) his business 
agreod to assign to tho purchasers the 
lense of the promises upou which the 
business war carried on. Pitt. sent 
the keys of the pramiaew to doft. C., 
manager of a branch of deft. bank, in 
a letter, In which he requested C. to 
hand the keya to W., one of the 
purchasors, upon roceiving from W. a 
cheque for a named sum. C., without 
Retting the chequo, gavo up the keys 
to the Jandlord of the premisos, who 
handed them to W.:—dMeld: (1) C, 
had failed to carry out the terms of 
hia inatructlona; (2) the keys were 
sent tn C. in his capacity as manager, 
& the transaction waa within the scope 
of his authority as auch; (3) the onua 
of proving damage was on pitf., & 
he had not satisfiod it.—Ganner ov. 
UNION BANK oF CANADA (1919), 
460. L. R. 120; 170. W.N. 14,.—CAN, 


250 lia, —-— -~——,]-~—Aa the 
terms of Mercantile Law (Scotland) 
Amendment Act, 1856 (c. 60), 6. 6, 
are unequivocal) unambiguous, they 
cafinot be construed as rolating only 
to the case whore the roprosontations 
are founded on as the baala of a sub- 
stantive actlon. but must cqually 
apply where they are founded on 
in defonee.—USION BANK OF ScorT- 
LAND © TaYLor, (1925) 8. C. 835.— 
SCOT. 


ed. Agrering to forward bankers’ 
draft.j—lled: as the promise by the 
acting manager to furward the draft 
wana voluntary act without ramunera- 
tion & not ‘aac of hls duty as an officer 
of the bank, the bank was not Ilable 
for hla failure in rforming it.— 
Maxwets. o. Unton Bank or CaNaDA, 
(19z22}1 W. W. 7: 69 D. L. R. 130. 
——CAN. 





Cases 270a-—-289a. ENGLISH AND Emrpmer Dienst SUPPLEMENT. — 


righte.—-BAINES v. NATIONAL PROVINCIAL 
Bank, Lrp. (1927), 96 L. J. K. B. 801; 
187 L. T. 631; 32 Com. Cas. 216. 

272. Add. Annotations :—Consd. Joachimson wv 
Swiss Bank OCorpn., [1921] 3 K. B. 110. 
Refd. London Joint Stock Bank v. Macmillan 
& Arthur, [1918] A. C. 777. 

274. Add. Annotation :—Consd. Re Farrow’s Bank, 
{1923} 1 Ch. 41. 


274a. ——— Bank stopping payment before final 
clearance of cheque received for collection.|— 
Re Farrow’'s BANE, LTp., No. 478a, post. 


275. Add. Annotation :-—Refd. Garrard v. James, 
{1925] Ch. 616. 

276. Add. Annotation: —Consd. Joachimson v. 
Swiss Bank Corpn., [1921] 8 K. B. 110. 
276a. —— At branch where account 
kept.|—-In the absence of special agreement, 
it is an implied term of the contract between 
a bank & its customer that the promise of 
the bank to repay a balance is a promise 
to repay it at the branch of the bank where 
the account is kept & not till after demand 
at that branch. The obligation of the bank 
is local, although aftor local domand & refusal 
to pay the bank is liable to be sued wherever 
it can be served. When local demand must 
be met by payment in a foreign currency 
the remedy available in an English ct. for 
refusal to pay is a cause of action in damages 
for breach of contract & not for debt.— 
RICHARDSON v. RICHARDSON, [1927] P. 228 ; 
96 L. J. P. 125; 187 L. T. 492; 48 T. LR. 

631; 71 Sol. Jo. 685. e 


277. Add. Annotation :—-Refd. Ualliwell v. Ven- 
ables (1930), 09 L. J. KB. 353. 

281. Add. Annotation :—Consd. Auchteroni 
Midland Bank, [1928] 2 K. B. 204. 


282. Add. Annotations :—Apld. British American 
Continental Bank @. British Bank for Foreign 
Trade, [1026] 1 K. B. 828. Rofd. Admiralty 
Comrs. v. National Provincial & Union Bank 
of England (1922), 127 L. T. 462; Jones v. 
Waring & Gillow, [1926] A. C. 670. 


282a. Account opened in assumed name—Payment 
in of cheque obtained by duress—Payment out 
on forged Se ee by party whose 
name assumed.|—Pitf. brought an action 
against deft. bank for £125,000, money had 
& received by defts. to his use. Pitf.’s case 
was that an account was opened in his name 
at a branch of deft. bank by some one other 
than himself, that a cheque for £150,000 
payable to his order was paid into the account, 
& that on the following day a forged cheque, 
purporting to be drawn by pitf., for £180,000 


PART Il. SECT. 1, SUB-SECT. 2. 


b i, ——.}—RRANDON wv. BANK OF 
MONTREAL, [ sk D. L. R. 182; 69 
0. L. RR. 268,.—~-O6 e 








v. 


ffo.. 





275 vii. 





276 va. )—A de- 
osit of money in a bank to moet a 
raft ia not payment of the draft. The 











monoy so doposited must be appro- 
riated by the depositor thereof to the {| Tepe 
raft. Where the bank ix authorieed | Which was received 
so to appropriate the money it acts In 
doing a0 as agent of the d tor, &, | in Canadian or 
if it faila to carry out {ts duties as such | @iscussed.—SsEPPARD t. FIRST 


nt, the loss falle ou [te 
It. ts possible for a bank wh 
ag agent of the drawer of a draft for 
the purpose af collecting it to act also 
as agent of the drawee in appropriating 
the monoy.— BRANTFORD COoRDAGE Co. 
o, MILNE, (1925] 1 D. L. R. 863 ; (1925) 


| a ie 
© acting | 990.—CAN. 


the holder of a 
bank to be cashed 


_ 


1 W. W. R. 911; 35 Man. L. R. 17; 
a [1925) 1 D. L. I. 925 [1925] 1 
W. W. R. 442.—CAN. ; 
. In Canadian p 
tn American hank—In what curr 
payable by bank.}—lleld: 
sita created merel 
ebtor & creditor, & the bank's obliga- 
tion under that relationship was to 
the exact amount of mone 





Whether amounts of deposits repayable 
American currenors 


NATIONAL BANK OF SWKET 
(1924) 1 D. L. R. 588; 1 W. W. R. 


276 vili. —— —— Cheque 
to bank to be cashed. 
ue delivers it to a 

oes not constitute 


was cashed by one H., the balance eG 
afterwards withdrawn by H., by means 

other forged cheques. efte. alleged that 
the cheque for £1 ,000 was obtained by a 
blackmaiJing conspiracy from one A., who 
was discovered by one N. with plitf.’s wife 
in compromising circumstances, & that the 
proceeds were shared between the con- 
spirators, whom defts. alleged to include, 
among others, pltf., pltf.’s wife, & H. & N. 
Pitf. & his wife denied that they took part 
in any conspiracy, & pltf. said that, when he 
heard of the relations between his wife & A., 
he instructed H., who represented himself to 
be a solr., to take divorce proceedings, & 
that, when the sum of £25,000 was handed 
to him by H., he, pltf., passed the amount 
on to his wife & said that he would have 
nothing more to do with her, & that he 
learned later that A. had paid £150,000. It 
was to recover the difference between these 
two amounts that the action was brought. 
The jury found that there was a conspiracy 
to get money from A. by catching him with . 
pitf.’s wife, but that pltf. & his wife were not 
parties to the conspiracy, that A. was in- 
duced to part with the money through fear, 
& that his parting with it was not free & 
voluntary :—Held: plitf. never got the pro- 
perty in the cheque for £150,000 & could 
not sue in conversion, & be had no right to 
sue in contract because the dealings with 
deft. bank were not on his behalf, & therefore 
he had no title to the cheque, & the action 
failed.—ItOBINSON v. MIDLAND BANK, LTD. 
ee - T. L. R. 402; 69 Sol. Jo. 428, 


284a. ——— Effect of mere book entries.) — In 
dealings between banker & customer, where 
it is sought to treat a mere book entry as 
&® payment, some other circumstances must 
be present & relied upon to enable the 
customer in whose favour it is made to 
succeed, either some express. previous 
authority to pay, or a communication of the 
making of the entry to the customer & an 
acting upon it by him; there must be, in 
effect, both a payment by one party & a 
receipt by the other, or an alteration in the 
position of the customer in whose favour 
the book entry was made.—BritTisHh & 
NORTH EUROPEAN BANE, Lip. v. ZAIZSTEIN, 
[1927] 2 K. B. 92; 96L. J. K. B. 589; 137 
L. T. 127; 483 T. L. R. 299. 


289a. ——— Bills specifically appropriated to one 
account—Payment of proceeds to other 
account.)—A banker who has agreed with a 
customer to open two accounts in his name, 
a doposit nor render the bank his 
debtor, & the bank has no right to 
set off against the proceeds of the 
cheque a debt owing to it by the 
holder.—RorYxEL ov. Royal BanE or 
CANADA, Aer Pe 2W. W. R. 7913 11 
Sask. L. R. 218.—CAN. 

284 li. ——— A/oneys held to "8 
own account.}—BLENKHORN v. ROYAL 
Bank (1929), 60 N. S. R. 388.—CAN. 

289 ii. -}—In the absence 
of uny special contract to keep 4 
customer's accounta se te a bank 
may combine his accounta tn different 


pitf.’s de- 
the relation of 


on 





depoatt. 





INTER- 
GRass, 


pose of meeting hi 

the bank without notifying him or 
obtaining his consent thereto.— WaLr- 
LINDER 0. IMPERIAL BANK OF CaNaba, 
{1925} 4D. L. R. 390; (1925]3 W. W. BR. 
409.—CAN. 


delivered 


N 
}—The fact that 
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_ & who holds bills which the customer has 


292. 


Anotatio 
Bank (1928), 
land Bank, [1928] 2 K. B. 294. 
Cha 


K. B. 40. 
{1931} 1 K. B. 


specifically appropriated to one account, is 
not entitled, without the customer’s consent, 
to transter the proceeds of such bills to the 
other account.—GREENHALGH (W. P.) & 
Sons v. UNION BANK OF MANCHESTER, [1924] 
2K. B. 158; 98 L. J. K. B. 844; 181 L. T. 687. 


Add. Annotation :—Refd. Taxation Comrs. v. 
English, Scottish & Australian Bank, [1920] 


A. C. 688. 
| ———.J—(1) The word “ cus- 
tomer’’ in Bills of Exchange Act, 1909 
(No. 27 of 1909, Commonwealth), s. 88 (1), 
which is in the same terma as the above scct. 
signifies a relationship in which duration is 
not of the essence, & includes a person who 
has opened an account on the day before 
paying in a cheque to which he has no title. 
(2) The negligence referred to in the snb- 
wect. is negligence in collecting the cheque, 
not in opening the account. The test is 
whether the paying in of any given cheque, 
coupled with the circumetances antecedent 
& present, was so out of the ordinary course 
that it ought to have aroused doubt in the 
banker’s mind, & caused him to make 
inquiries. The standard of care required 
is that derived from the practice of bankers 
—~-TAXATION Comrs, v. ENGLISH, ScoTrisH & 
AUSTRALIAN BANK [1929} A. C. 683; 89 
IL. J. P.O. 181; 128 L. T. 34; 86 T. L. R. 
305, P. O. 


na >-—Asto (2) Apld. Hampstead Gradna. v. Barclaye 
39 T. L. R. 229. One. uchtecont e. ae 

e 0 8 an Uv. 

red ‘Bank of India, Australia & China, (19291 1 
173. 








Slingsby v. Wostininster Bank, Ltd., 
Refd. Underwood v. Bank of Liver- 


pool, Same v. Barclays Bank, [1924] 1 K. B. 775; London 


& Montrose Shipbuilding 


& Repairing Co. v. Barclays 


Bank (1925), 31 Com. Cas. 67. 


292b. 


293. 


= A ee ee Ee 


2931. Drawing cheque—Cuat 
duty to bank.}-—A customer of a hank 


owes 


cheques to take reasonable & ordinary 
* precautions against the amount of the 
cheque being raised b 
as the natural & probable result of the 
negiect of those 
increased the customer must bear 
the logs as between himself & the bank. 
The duty of a customer to draw up his 
cheque without negligence is the same 
with respect 


80 


account as in 
on a current account.—WI1 

OF MONTREAL, Sar W. W. R. 364; 
3 D. L. R. 526.~C e. 


Another bank for whom cheque 
collected——Bilis of Exchange Act, 1882 (oc. 61), 
8. 82.)—(1) The word ‘‘ customer” in the 
above sect. applies to another bank for whom 
the bank, which relies on the protection of 
the sect., collects a cheque. 

(2) The words ‘receives payment ”’ in the 
sect. apply to a bank which receives payment 
as a collecting bank.—ImMportTerRS Co. v. 
WESTMINSTER BANK, [1927] 2 K. B. 297; 
96 L. J. K. B. 919; 137 L. T. 608; 43 
T. L. R. 639; 32 Com. Cas. 869, C. A. 


Add. Citation :—88 L. J. K. B. 55. 
Add. Annotatfiona :—Consd. Auchteroni v. Mid- 
land Bank, [1928] 2 K. B. 204; Greenwood 





ee ee oe ee 


omer’s 


a duty to the bank in drawing | entitled 


{1930} 8S. C. R. 
forgery, & if 


recautions the amount 


to a cheque on a savings 
the case of a cheque 
LL vw. BANK 


544 
309. 11930) 2 D. L. R. 
302.-—OAN. 


v. Martins Bank, Ltd. (1931), 47 T. L. R. 
607; Slingsby v. District Bank, Ltd. (1931), 
47 T. L. R. 587. Mentd. Joachimson v. 
Swiss Bank Corpn., [1921] 8 K. B. 110; 
Re Polemis & Furness, Withy, [1921] 3 K. B. 
oon ; Jones v. Waring & Gillow, [1926] A. C. 


298a. Remittance sent abroad on request_—Obliga- 


300. 


801. 


803. 
804. 


306. 


310. 


acquitted themselves of tho onus of 
establishing repayment, & pltfs. were 

to recover.—STRWART 2. 
RovaLt BANK oF aries r FRABER, 
R. 617; 1M.P.R. 


PART Il. SECT. 1, SUB-SECT. 8.—A, 
301 1.-——— ~———.] — For 
limited purposes a branch bank may be 
treated as a separate o 
for al] purposes of Iiability a bank is 
a unit & indivisible.—Wrrre v. 
Bank oF Canada, [1923] 4 D. L. R. 

1206; 630. L. R. 643.—C. 


se. hrbegpsalachaiy, EP 


nisation, but 


tion of bank.)—Pltfs., customers of d 
bankers in ndon, instructed them to 
transmit money to a person in Rumania, 
& defts. sent a cheque by registered post 
to perso . The cheque never 
reached him, but someone a aroha put 
on it a forged indorsement o name, & 
it was eventually cleared through a bank in 
Poland, & defts. debited pltfs. with the 
amount. In an action for negligence pltfs. 
alleged that defts. should have sent the 
cheque by a letter which was insured in 
addition to being registered :—Held: as the 
loss of a cheque was a rare occurrence, & 
as the standard of defts.’ duty should not 
be measured by a consideration of all the 
precautions which subsequent events might 
suggest. the action failed.—Osmh GESELL- 
SCHAFT, ETC. v. JEWISH COLONIAL TRUST 
(1927), 438 T. L. R. 898. 


Add. Annotations :—Apld. London Provincial 
& South Western Bank v. Buszard (1918), 
35 T. L. R. 142. Refd. Brown v. Swan (1921), 
87 T. L. R. 787. 


Add. Annotations :—Consd. Brown v. Swan 
(1921), 87 T. L. R. 787. Refd. Calico 
Printers’ Assocn., Ltd. v. Barclays Bank 
(1931), 145 L. T. 51. 


Add. Annotations :—Refd. Republica de Guate- 
mala v. Nunez, [1937; 1 K. B. 669; Richard- 
son v. Richardson, [1927] P. 228. 


Add. Citation :—63 Sol. Jo. 246. 


Add, Annotations :-—Consd. Elliott v. Bax- 
Ironside, [1925] 2 K. B. 301. Refd. Kimber 
Coal Co. v. Stone & Rolfe, [1926] A. O. 414; 
Kettle v. Dunster & Wakefield (1927), 43 


T LR. 770 


Add. Annotations :—Consd. Calico Printers’ 
Assocn., Ltd. v. Barclays Bank (1931), 145 
L. vs ta 6l. 
Add. Annolations :—Refd. J oachimson =v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 
Mentd. Re Gunsbourg, Ex p. Trustee, [1919] 
B. & OC. R. 98. 
which, having been indorsed by the 
prone are, in effect, made payable 
bearer on surrender theroof whose 
toerna dany resnonsibilitv In the Wheat 
Board with respect to indorsementa, & 
falling to receive a return letter of 
acknowledgment, the sending office 
makes no inguiry of the recelving 
office as to the safety of the documents 
until after the lapse of slx weeks, it 
is gulity of negligence. The bank ts 
stili more guilty of Deg Reuce, when, 
having made the bolated inquiry & 
learned that the documents have not 
beep received ut the other office It 
fail» to take immediate stops in the 
. quickcst manner available to warn 
the debtor lable under the documents 
of the lose thereof, & thus stop pay- 


R. 694 ; 


certain 


ROYAL 


sd. Unauthorised withdrawal of sum | documents for enllection— Neal j— 

Srom account by manager—Onus sr way Where a branch office of k, {n | ment to any unauthorised person.— 

of repayment.}-—¥., a local branch the usual course of banking businesa | Ngezson vo. ('wrion BANK OF CANADA, 

manager, took without authority | for reward, senda to another office of | (1993) 3 W. W. R. 1330.—CAN. 

certain sume from S.’s account in the | the bank for collection on behalf of 

fins bank &'F. tocoovsr these mune | debts such as participation oertigeates | ¢. CaNabUAN Bani ov CoMaexncn, 
- to recover © a aa on . : } j 

issued by the aD Wheat Board, {| [1919] 3 W. W. R. 185.—CAN. 


sums :—~ 
Held: on the evidence, defte. had not 
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Cases 312—36la. 


812. Add. Annotation :—Gencerally, Refd. Earle v. 
Hemsworth R. D. C. (1928), 140 L. T. 69. 

817. Add. Annotations :—As to (1) Refd. Joachim- 
son v. Swiss Bank Corpn., [1921] 3 K. B. 110. 
Generally, Refd. Richardson v. Richardson, 
[1927] P. 228. 

880. Add. Citation :-—-40 L. T. 404. 

831. Add. Annotation :—Refd. Jones v. Waring & 
Gillow, [1926] A. C. 670. 

832. Add. Annotations :—Refd. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1926] 1 K. B. 328; Jones v. Waring 
& Gillow, (1926] A. C. 670. 

833. Add. Annoiations :—Consd. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1926] 1 K. B. 828; Jones v. Waring 
& Gillow, [1926] A. C. 670. 

8338a. —-—- Payment fnto account under belief that 

customer alive—Liability to refund.]|—Where 

money has been paid into the current account 
of the customer of a bank under a mistake of 
fact, such as the belief that the customer is 
still alive & entitled to the money, the money 
can be recovered back from the bank without 
joining the customer’s legal personal repre- 
sentatives as defts. to the action.—ApD- 

MIRALTY Comrs. v. NATIONAL PROVINCIAL 

& UNION Bank oF ENGLAaNpD, Lrp. (1922), 

ra L. T. 452; 38 T. L. I. 492; 66 Sol. Jo. 

Add. Annotations :—Consd. Ite Hodgson's 

Trusts, Public Trustee v. Milne, [1919] 2 Ch. 

189. Refd. Bradford Old Bank v. Sutcliffe 

(1918), 88 L. J. K. B. 85; Albemarle Supply 

Co. v. Hind (1927), 43 T. L. R. 652. 

Joint account—Including proceeds of 
theft.]-—-Tnz ADMIRALTY v. MILLS (1908), 
Times, Oct. 29. : 

338b. Necessity for demand—Whether condition 
precedent to action against banker on account.] 
——Where money is standing to the credit of a 
customer on current account with a banker, 
in the absence of a special agreement a 
demand by the customer is a necessary 
ingredient in the cause of action against the 
banker for money lent.—JOAciIIMsON vv. 
Swiss BANK Corpn., [1921]8 K. B. 110; 90 
L. J. K. B. 973; 125 L. T. 388; 87 T. L. R. 
a 65 Sol. Jo. 484; 26 Com. Cas. 196, 


834. 


338a. 





Annotations :—Consd. Admiralty Comrs. v. National Pro- 
vincial & Union Bank of England (1022),38 T. L. R. 492: 
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817 xi. Account in trade name.) 
—Wheroe an individual keeps his bank 





pltf. they had 


account under a trade name & ts sued pe tornee eo eagle is 


& his banker is garnishoed, it Is for the 


ENGLISH AND Empire Diaest SUPPLEMENT. 


to meet tho note :—Held: dofts. were 
at liborty to apply whatover funds of 
a 


nd in satisfaction, 


Richardson v. Richardson, [1927] P. 228; Douglass v. 
Lloyds Bank (1929), 34 Com. Cas. 263. Refd. Re British 
American Continental Bank, Credit General Letigeois’ 
Claim, [i922] 2 Ch. 589: Prosperity v. Lloyds 

(1923), 39 T. L. R. 372; Touroier v. National vincial 
& Union Bank of England, {1924} 1 K. B. 461. 


| 8342. Add. Annotation :—Generally, Refd. I. R. 


Comrs. v. Holder, [1931] 2 K. B. 81. 


38428. Account in credit—Reasonable notice.} 
—In the absence of special stipulation a 
banker can close his customer’s banking 
account in credit only on giving him a reason. 
able notice, dependent on the nature of the 
account & the facta & circumstances of the 
case. When a banking account, gee by 
pitfs. with defts., & having a credit balance 
of some £7,009, was so interwoven with a 
‘* snowball ”’ scheme of insurance devised by 
ae that it became in respect to eure: 

ions to the scheme a part thereof :—Held: 
a month's notice by defts. to discontinue the 
account wag not, in the circumstances of the 
case, sufficient, but an injunction restraining 
defte. from closing the account must be 
refused.— PROSPERITY, Lp. v. LLOYDS BANE, 
Lrp. (1923), 389 T. I. R. 372. 

842b. Existence of account—Proof of—Effect of 
non-existence of entry in material books.}— 
Dovuauass v. LLOyps BANK, No. 403a, post. 


847. Add. Citation :—affq. 8 suh nom. Re 


. Cc. 
Gross, Ez p. ADAIR (1871), 24 L. T. 198. 


363. Add. Annotalions :—Consd. Banque Belge v. 
Hambrouck, [1921] 1 K. B. 321. Refd. Re 
Hodgson’s Truste, Public Trustee v. Milne, 
(1919] 2 Ch. 189. 

380a. Payment of principal’s money to own account 
—Bank without notice—Retention against 
overdraft.}— Re SANGSTER, GREEN v. MOCKETT 
(1894), 10 T. L. R. 184. 

881a. Trust moneys credited to private account— 
Liability of bank.|—RHesp. bank agreed with 
applts. to furnish applts.’ agent with cash 
in exchange for drafts upon applts. The 
cash, as resps. knew, was to be used in pay- 
ing for grain to be purchased for applts. by 
their agent. In numerous cases _resps. 
instead of giving the agent cash credited the 
drafte, wholly or in part, to the agent’s private 
account which was generally overdrawn. 
Applts. sued resps. to recover the aggregate 
amount, with interest, of specified drafts, 
or parts of drafts which had been thus 
applied; the agent was not joined as a 





PART Il. SECT. 2, SUB-SECT. 8.—A. 

871i, Joint aroount of persons not 
partrers—Cheque drawn d: counter- 
manded by one after deccase of other— 
Payment My bank — No right of action 


were 
INION 


bankers to aatisfy themeelves that the 
udgment debtor named ia the person 
eep such account, & if satisfied 
beyond reasonable doubt that the right 
fund je bcing garnisheed to pay 
into ct.—Smirn v. GAUTSCHR, Hae 
hee W. R. 225; 23 B.C. R. 455.— 


PART Il. SECT. 2, SUB-SECT. 1. 


334 v. ———.}~—Pitf. mado a promis- 
ant note in favour of S., which was 
dishonoured on presentment. Both 
banked with defts., to whom S. was 
fudebted on overdraft for a greater 
aum than the amount of the note. 
Subsequently pet paid @100 into his 
account, & defts. finmediately, without 
reference to pitf., 
£119 199. 10d. & debited pltf.'a account 
with the amount by which hie funds 
in the hands of defts. were insufficient 


BANK, [1923] N. Z. L. R. 379.—N.Z. 


PART II. SECT. 2, SUB-SECT. 2.—B. 


sf. Right of bank to refuse to pay.j— 
In ordor to hold a banker justified in 
refusing to pay a demand of his 
customer the customor being an exor., 
& drawing a cheque as exor., there 
must in the first place be some mis- 
application, some breach of trust in- 
tended by the exor., & there must in 
the second pl 
bunkera are pay to i 
make their misapplication of the trust: 
funds. If it ehown that any r- 
sonal benefit to the bankers themselvox 
is dexigned or stipulated for, that 
circumstance above al! others will most 
readily establish the fact that the 
bankers are In privity with the breach 
of truat that ia about to be committed. 
—STANDARD BaNkK eo. ESTATK VAN 
Ruayn, [1925] App. D. 266.—8. AF. 
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in surviror.}-——RAaDCLIFFR t. BANK OF 
oR nes [1919] 2 W. W. R. 887.— 


371 if. Subsequent claim by one 
to whole acrount— Posilion of bank.}— 
Where a bank deposit is made in the 
name of cither of two persons it is a 
natification that eithor one may deal 
with the funds & that the account 
will be subject to the control of either 
of them ifn the absence of special 
directions. But upon a subsequent 
notice tn the bank by one of such per- 
nous that he claims it all, the bank 
in dosaling with the money thereafter 
in any way affecting such claim acts 
at ite own risk.—HILL vo. HOCHFLAGA 
Bank, {1921} 3 W. W. R. 430.—CAN. 
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. Add “‘on appeal, (1919) A. C. 
ase: 88 L. J. P. C. 118: 121 L. T. 
100, P. Cc.” 





887a. a 


arty. Resps. alleged but did not prove 
hat the agent had paid for grain by aneques 
on_his private account. The Ct. of Appeal 
ordered an account to ascertain what loss 
applts. had sustained :—Held: resps. having 
been parties to a misapplication of trust 
funds, applts. were entitled to judgment for 
the amount sued for.—Brrrish AMERICA 
ELEvaTor Co. v. BANK OF BRITISH NoRTH 
AMERICA, [1919] A. C, 658; 88 L. J. P. C. 
118; 121 L. T. 100, P. C. 





———.J]—For some years before 
1919 one U., a merchant, had a banking 
account at defts.’ bank. In that year he 
converted himself into a limited co., all the 
shares being allotted to himself except one, 

- which was held by his wife. A debenture 
in the form of a floating charge over the 
assets of the co. was issued to a creditor of 
U. an a security for his debt. The arts. of 
assocn. of the co. incorporated Table A. by 
par. 71 of which the business of the co. is 
to be managed by the directors. By the 
arte. U. was appointed sole director. After 
the formation of the co. U. kept on his private 
banking account with defts. as before, they 
having notice that bis business had been 
transferred to the co. The co. had a separate 
account, which was kept at another bank, 
but defts. had no knowledge of that fact. 
U., as sole director, became possessed of a 
number of cheques, some crossed & others 
uncrossed, drawn in favour of the co. He 
indorsed them “ A.L.U., Ltd.—A.L.U. sole 
director,’’ & paid them into his own account 
with defts. instead of paying them in to the 
co.’s account with the other bank. Defta., 
without inquiring whether the co. had a 
separate bankiuyg account, collected the 
cheques & credited U. with the procceds, 
which he misappropriated. When doing so 
they treated him as being identical with the 
co., as be owned al) the shares, & overlonked 
the materiality of the cheques being drawn 
in the co.’s favour & not in his. In an action 
brought by the co. on behalf of the debenture- 
holder for conversion of the cheques :— 
Held: (1) defta. were precluded from setting 
up that U., when paying the cheques in to 
his own account, was acting within the scope 
of his apparent authority as agent of the co., 
upon two grounds: first, that the act of an 
agent paying his principal’s cheques into his 
own account was so unusual as to put them 
on inquiry, that they ought to have inquired 
whether the co. had a separate banking 
account, &, if it had, why the cheques were 
not paid in to that account, & that their 
failure to make that inquiry amounted to 
negligence; &, secondly, that U. when 
paying in the cheques did not purport to 
act as the co.’s agent, but as being himself 
the co., & that defte. so treated him ; (2) with 
respect to the cheques which were crossed 
the omission to inquire about the co.’s 
banking account disentitled defts. as collect- 
ing bankers to the protection afforded by 
Bills of Exchange Act. 1882 (c. 61), s. 82. 

A customer of a bank paid into his account 
some cheques to which he had no title. 
Immediately on his so paying them in the 
bank credited him with the amounte of the 
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Annotations :—As to 


Vol. 1.—Bankers. Cases 38la—39l1a. 


cheques in their ledger, but there was no 
agreement between the bank & the customer 
that he should be allowed to draw against 
the cheques before they were cleared, nor 
did he in fact draw against them until after 
the bank had received the proceeds :— 
Held: (8) apart from any question whether 
the bank had notice of any defect in the 
customer's title, they were not holders in 
due course, there being no evidence that they 
took the cheques for value. The mere fact 
that bankers credit a customer with the 
amounts of cheques before they are cleared 
does not make them holders for value; in 
order to entitle them to that character there 
must have been an ayreement, express or 
implied, that the customer should be allowed 
to draw against the cheques before clearance, 
& that agreement must have been acted upon. 
—Unperwoop (A. L.), Lip. v BANK OF 
LIVERPOOL, SAME v. BARCLAYS BANK, [1924] 
1K. B. 775; 938 L. J. K. B. 690; 181 L. T. 
271; 40 T. L. R. 802; 68 Sol. Jo. 716; 29 
Com. Cas. 182, O. A. 
1) Apld. London & Montrose Ship- 
building & Hepairing Co. v. Barclays Bank (1925), 31 
Com. Cas.67; Liggett (Liverpool) ». Barclays Bank (1227), 
137 L. T. 448. Oonsd. Auchteroni ». Midland Bank, [1928 
2K. B. 294. Apld. Lloyds Bank v. Chartered Bank o 
India, Australia & China, [1929] 1 K. B. 40. Refd. 
Kreditbank Casacl G. m. b. H. v. Schenkorsa, [1926] 2 
K. B. 450; Houghton v. Nothard, Lowe & Wills, [1927] 


1K. B. 246 


: : Fenton Textilo Assocn. v. Thomas (1929), 
45 T. L. R. 264; 


Reckitt v. Barnett, Pembroke & Slater, 
(1929) A. C. 176; Slingsby v. Wostminater Bank, Ltd., 
(1031] 1 K. B. 173. As to (2) Consd. London & Montrose 
er pueos & Repairing Co. v. Barclays Bank HEE 
| fe ar ai: Refd. Robinson v. Midland Bank (1925), 


889. Add. Annotations :—Consd. Jones v. Waring 


& Gillow, [1925] 2 K. B. 612. Refd. Banque 
Belge pour I’Etranger (Soc. Anon.) v. Ham- 
brouck, Spanoghe (1920), 123 L. T. 405. 


391. Add. Annotation :—Distd. Re Harrison, Day 


v. Harrison (1920), 99 L. J. Ch. 186. 


891a. ——- ——— Cheques drawn by wife on bank 


manager’s advice—Title of wife to balance.) 
—A husband, in 1908, transferred the 
money atanding to a current account at his 
bank in his own name into the joint names 
of himself & his wife. He did not inform his 
wife of the joint account, & TH fe drew 
cheques on the account himself. He died 
in Nov. 1919. The wife never drew any 
cheque on the account until shortly before 
his death, when he was in failing health & 
unable to attend to business. The bank 
manager then informed her of the joint 
account, & advised her to draw a cheque, 
which she did. The husband had also from 
time to time made deposits in the joint names 
of himself & his wife, & in Aug. 1919, con- 
solidated them into one deposit in the joint 
names. The wife never knew of this deposit 
until after her husband’s death. There was 
then found among his papers an envelope in- 
dorsed with the wife’s initials & containing 
the deposit receipt & a document in which 
he said: ‘‘ I would like this paying away at 
once if possible as under,” with a list of 
names with amounts against them :—Held: 
the money standing to the credit of both 
the current account & the deposit account 
belonged to the wife as survivor, & the 
document did not raise any presumption 


notice of claim.}-—-HILL v. HOCHELAGA 
to se Ae gums | Bank, (1921] 3 W. W. R. 430.—CAN. 
bencfi before 


Cases 891a—456a,  Ewouise anp Empme Dicust SupPLEMENr. 


that the husband regarded the deposit as his when he took it from her hand & said he 
own property.—Re Harrison, Day v. Har- | would keep it for her & locked it in his 
RISON (1920), 90 L. J. Ch. 186. pail geet ia aged peek cio dea ee 
402. Add. Annotations :—Refd. Joachimson v. was fou espa x an envelo 
Swiss Bank Corpn., [1921] 3 K. B. 110; Sonate oper svar prance 
Pousies v. Lloyds Bank (1929), 34 Com. ra sa signed og tor directing the 
402a. Effect of need for notice of withdrawal.]— bank to pay to G. the sum of $600 then on 
: . f nace : deposit; & (8) a letter addressed to G.: 
There is no difference in principle in the Pi have been very kind to me & I desire 
nature of a deposit requiring notice of with- i ae ve ibe by giving you the 
drawal & a deposit not requiring notice of + 2500 ne end apoalt at th yo hank 
withdrawal.—Jie GLENDINNING, STEEL v. pease vats ie ee 


: as per receipt enclosed.”” The deposit receipt 
She ie gehs vee te J. Ch. 873 120 was not indorsed by testator no notice 


was given to the bank of any assi ent till 

403a. Loss of right to repayment—Laches.]—In after bis death, the interest on the sum on 
May, 1886, one F. deposited £6,000 with a deposit having been carried by the bank to 
Birmingham branch of deft. bank, upon the 


his current account :—Held: there was a 
terms that be could withdraw the money at valid & complete gift to G. of the sum on 
any time on giving fourteen days’ notice, & deposit by way of assignment under Jud. 
that interest should be paid on it at the rate Act, 1873, s. 25 (6).—Re WesTERTON, PUBLIC 
of 6 per cent. for the first three months, & TRUSTEE v. GRAY, [1919] 2 Ch. 104; 88 
se aralri at satay aoe Ns Lal for ae L. J. Ch. 892 ; 122 T.. T. 264 ; 68 Sol. Jo. 410. 
ime being. In Aug. 1866, the bank repai nnotation -—~ : Guatemal 
£2,500 of the £6,000 with interest due to | “Maes TA ik. B. Bhar Republica de Guatemals 


ov. Nunes, [19% 
that date, & a note of the payment was | 412, Add. Annotation:—Refd. I. R. © _ 
indorsed on the deposit receipt. In Nov. node: ae 


1866, a further indorsement was made show Holder. [1081] 22. oh 
ing that all interest then due had been paid, 431. 4908) bb LS EK a ae Cohen v. Roche 
but after that date there was no record of any : pease ° 
further payment by the bank of either | 453. Add. Annotation :—Refd. Allen v. Royal Bank 


principal or interest & no record of any of Canada (1925), 41 T. L. R. 625. 


demand by F. for payment. F. died in 1893. | 454. Add. Annotation :—Consd. Slingsby v. West- 
In 1927 a relative of F. discovered the deposit Sninster Dank Ltd: [1931] 1 KB. 173. = 


receipt amongst some old papers, & sent it 
try thre sunviving exor. & resin dar F.’s wil). | £56a. Contract to print notes—Notes printed with- 
He gave deft. bank formal notice to pay the out authority—Liability to bank.}—Pltis., a 
£3,500, balance of the principal £6,000, Portuguese bank, made with defts., who were 
together with interest, in fourteen days. printers, a contract which provided that 
The bank refused to pay, on the ground that defts. should print the authorised notes for 
it must be presumed that the deposit must the bank, the plates being left in defts. 
have been repaid long ago. The exor. then possession & being intended to be available 
brought this action to enforce payment, & only for the purposes of the bank. By means 
the bank pleaded presumption of payment ; of an elaborate fraud defts. were induced 
by an unauthorised person to print from the 


& although they retused to ple Stat. } : 
smitats : plates a large quantity of notes & to deliver 
Limitations, they claimed relief on the ground the notes to him, & the result was that th 


that F. & his representatives had been guilty ? : : 
of laches :—Held: although defts. could not notes were put into circulation. In conse- 
quence of the fraud pltfs. honoured a large 


roduce evidence of repayment, the proper : 
inference from all the circumstances was that number of the spurious notes, & on learning 
that money must have been repaid, & the the facts they found it necessary to withdraw 
action therefore failed. Bankers’ Books all the genuine notes of the same issue from 
Evidence Act, 1870 (c. 11), s. 8, makes an SinCUIs MOD: 8. Uney Ded, ay Chath: me) nO 
entry in bankers’ books prima’ facie evi- means of distinguishing the genuine from 
dence of an account. the spurious notes. In an action for breach 
Qu.: whether the non-existence of any of contract, negligence, or conversion :— 
entry in material books is ima facie Held: it was an implied term of the contract 
evidence of the non-existence of an alleged that there was to be no use of the plates for 
account.—Dove.ass v. LLOYDS BANK, Lp. any purpose not authorised by pitis., & 
(1929), 84 Com. Cas. 263. there was an absolute duty on defts. not to 
409. Add. Annotation:—Apld. Re Westerto print or deliver notes of plitf. bank without 
Pupil G F1919 122 LT oe the authority of the bank, &, even if defts. 
c Trustee v. Gray )» » ae were bound only to take reasonable care to 
409a. Assignment by order in writing to bank to avoid such acts, defts. had, on the facts, 
pay third party sum on deposit—Unindorsed fallen short of the standard of care required 
deposit receipt—Letter to assignee.|—About by the special nature of the business, & 
@ year before his death, which happened in lets. were entitled to recover.—BANCO DE 
1917, testator handed to his landlady, G., ORTUGAL v. WaTERLOW & Sons, Lp. 
an envelope addressed to her describing it as (1980), 47 T. L. R. 214; 75 Sol. Jo. 81; 
@ present to her. She was about to open it, on appeal (1931), 100 L. J. K. B. 465, C. A. 
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. Money paid to retire draft— without remuneration & not part of 
Pee rarteasis AALS | as. eley to traning dps | fis baal Sen ils Se Rb aS 
— (+) oF hy . — 
pitfa sould the | Zransaction not manager's duty-—— 


e 
, recover from the k 1) e in performing it.—MaxWwsL_ v. UNIOX 

amount paid by them to retire the | JAabtlity perp eed agi eld: eas the pro- | Bang oF Canapba, (1932) 1 W. W. R. 

draft.—GIBBONE & Cannes @ RoyvaL mise by the soting manager to for- ' ¥; 69 D. L. B. 130. . 
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‘Measure of damages.]— Pitfs., 
who acted as bankers to tie Boracces 
Govt., were authorised to issue notes as 
currency up to a certain limit. They were 
under a si obligation to keep an amount 
old which bore a varying percentage 

to the amount of notes in circulation, but the 
currency had been inconvertible since 1891, 
& it was probable it would remain incon- 
vertible for an indefinite time. The notes 
issued by the pltfs. were the only legal 
tender in hai us Plitfs., who had their 
head office in Lisbon, in 1922 & 1924 entered 
into a contract with defts., who were printers 
in London, for the printing & supply of bank 
notes. The plates from which the notes 
were printed were left in possession of defts., 
& were not to be used for any purpose other 
than a purpose anthorised by the bank. 
By a criminal conspiracy in 1924 & 1925 
on the part of a number of persons, defts. 
were induced to print a large number of 
notes from those plates, or plates copied 
from them, purporting to be notes issued by 
yaa bank, without the authority of the 
ank, & these unauthorised notes were 

delivered to the conspirators & put into 
circulation in Portugal. Upon discovery of 
the forgery in Dec. 1925, the bank issued a 
notice withdrawing all the notes of that 
issue, the V. da G. issue that had been forged, 
&, from Dec. 7 to Dec. 26, 1925, they paid 
in genuine notes for the unauthorised notes 
resented as well as for the genuine notes of 

hat issue. From Dec. 1925, to the end of 

1927 the exchange value of the escudo 
remained at ninety-six to the £1. In an 
action brought by pltfs. claiming damages for 
breach of contract, negligence & conversion, 
the trial judge gave judgment for pltfs. for 
£569,421 in respect of breach of contract & 
conversion on the pare of defts., holding that 
pitfs. were entitled to damages to the 
amount of the English exchange value of all 
the new genuine notes paid out by the bank 
to replace the false notes from -Dec. 7, 1925, 
the date of the withdrawal of the V. da G. 
issue, to Dec. 16, 1925, but disallowed their 
claim for any new genuine notes so exchanged 


after that date, £80,000, on the ground that 479b. —-— 


if pltfs. had acted reasonably, by that date, 
they could have obtained from defts. infurma- 
tion as to tests, which would have enabled 
them to distinguish between the fulse and 
genuine notes presented for payment. Defts. 
appealed on the issue of damages, & pltfs. 
aoe dar as to the deduction of £80,000 : 
—Held: the damage donc to pltfs. by the 
calling in of the V. da G. issue, genuine & 
false, though this was a voluntary act on 
their part, was recoverable as es from 
defte. up to the time that it was possible for 
pltfs. by reasonable exertions to have 
obtained from deftse. information as to one 
of the testa which would have enabled them 


to distinguish between a large number of 


that they were 


ol, ————. A co. polo of ex- ropes ob 
suppiied gooda & who eccepted the lien 


had 
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the genuine and false notes, and that this 
date was Dec. 9, 1925. Accordingly, defts. 


were econ for the following damages : 
(1) the English exchange value of the genuine 


new notes issued in replacement of all un- 
authorised notes on Dec. 7,8 & 9; & (2) the 
English exchange value of genuine new notes 
issued in replacement after Dec. 9 of such 
unautho notes as could not have been 
discovered by that test until further tests 
could be ascertained ; & (8) for the cost of 
printing of notes in replacement of the new 
genuine notes issued in exchange for genuine 


‘notes of the V. da G. issue reasonably called 


in, & these amounts should be assessed at 
£300,000.—BANCO DE PORTUGAL v. WATER- 
Low & Sons, Lrp. (1981), 100 L. J. K. B. 
465; 145 L. T. 362; 47T. L. R. 859, C. A. 


Annotation :—Refd. The Edison (1931), 47 T. L. R. 635. 


479. 


Add. Annotation :—Refd. Sutters v. Briggs, 
{1922} 1 A.C. 1. 


479a. Cheque credited before clearance— Whether 


484. 


487 
493. 


Oe en i ran 


bills. The co. indorsed the bills in 
blank, & delivered them to a bank for 
ection. The oo. went into liquida- 
ita carrent account with the 
bank was overdrawn to a large amount. 
, In the liquidation the bank clatmed 
owners of the bills, & 
that ey re not bound to value & 
Te eatin The hanks 

purpose of a - © 
over the proceeds of the bills was 
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bank holders for value—Bank stopping pay- 
ment before final clearance.|—(1) Where a 
customer pays a crossed cheque into his bank, 
the question whether the bank receive it as 
holders for value or as agente for collection 
is a pure question of fact. The fact that the 
cheque is immediately credited in the ledger 
does not necessarily make the bank holders 
for value. That inference may be rebutted 
by notices in the pasa-book & paying-in slip 
or other evidence showing that the customer 
could not draw before clearance. 

(2) Ifthe bank receive the cheque as agente 
for collection & stop payment before it is 
finally cleared at the clearing house, they 
can only receive & hold the proceeds as 
collecting agents for thoir customer, & not 
on the ordinary bank relationship of debtor 
& creditor. Consequently, in a winding up 
following on the stoppage the liquidator must 
pay the full proceeds of a cheque cleared after 
the stoppage to the customer, aithough it 
was cleared shortly before the actual winding 
up.— Re Farrow’s Bang, Lap., (1923] 1 Ch. 
41; 92 LL. J. Ch. 158; 128 L. T. 8382; 67 
Sol. Jo. 78; [1926] B.& C.K. 8, C. A. 
j—Unperwoop (A. L.), Lp. v. 
BaNK OF VERPOOL, SAME tv. BARCLAYS 
BANE, No. 387a, ante. 

Add. Annotation :—Refd. Guaranty Trust 
ne of New York v. Hannay, [1918] 2 K. B. 





~» Add. Annotation :-—-Consd. Calico Printers’ 


Azsociation, Ltd. v. Barclays Bank (1931), 


145 L. T. ol. 


Add. Annotation :—Refd. Jones v. Waring 
& Gillow, {1926} A. C. 670. 


Add. Annotations :—Apld. London Provincial 
& South Western Bank v. Buszard (1918), 35 
T. L. R. 142. Refd. Brown v. Swan (1921), 
87 T. L. BR. 787. 


admitted :—Held: the bilis, havin 
beon indorsed & delivered to the ban 
for the limited purrore of collection, 
remuined usrete of the co., over which 
the bank held a mere right in security 
in virtue of their Hien, & the obligutiongs 
under the bills must be valucd 
deducted for the purposes of a ranking. 
—CLYDESDALE Bank, LTD. o. SENIOR 
"a James ALLAN) & SON LIQUIDATORS, 
1926) 8. C. 235.—8C0T. 


Cases 527a—546b. 


527a. What is negligence—Defective title of cus- 


tomer—Statutory protection of banker.]— 
SLINGSBY v. WESTMINSTER BANK, LTD., No. 
691d, post. 


587. Add. Annotations :—Consd. Barclay v. Mal- 


538. 


538a. 


540. 
544. 


544a. 


PART Il. SECT. 8, SUB-SECT. 2.—A. 
588 ij. Constructive ypmnent— Cheque 

& credit ee stamped vata 

‘ nore 


PART II, SECT. 8, SUB-SECT. 2.—B. 


5451. To clerk-——Notice of limtiation 
A clerk’s express duties pezene te ee pepe peat ae inact oe si. aoe oT a en ~ 
shioiild bare eal toads oa to tie clerk AND ASD Hae. e411 : ; 
authority & the unusual act of a 


of authority. 


were 


on presentation of b 


colm (1925), 183 L. T. 512; Jones v. Waring 
& Gillow, [1925] 2 K. B. 612. 


Add. Annotation :—Consd. Re Swinburne, 
Sutton v. Featherley (1925), 70 Sol. Jo. 64. 


.) — A. drew a cheque for £700 in 
favour of B. & gave it to B., who presented 
it forthwith. A. had current & deposit 
accounts at the bank, but her money on 
current account was not sufficient to meet 
the cheque without resort to the money on 
deposit. It had been the practice of the bank 
to allow A. to overdraw her current account 
so long as the overdraft was covered by 
her money on deposit. The bank refused 
payment of the cheque, not because of the 
state of A.’s current account, but because 
they doubted A.’s signature on the cheque. 
A. died before anything further was done :— 
Held: in the circumstances there had not 
been any appropriation or dedication of the 
money in the bank, or any constructive pay- 
ment of the cheque; & there had been an 
incomplete gift idler vivos of the amount of 
the cheque, which gift would not be per- 
fected by the assistance of equity.—AHe 
SWINBURNE, SUTTON v. FPLATHERLEY, [1926] 
Ch. 38; 95 L. J. Ch. 104; 184 L. T. 121; 70 
Sol. Jo. 64, C. A. 

Add. Annotation :—Refd. Australian Bank of 
Commerce v. Perel, [1926] A. C. 737. 


Add. Annolations:—Apld. Underwood v. 
Bank of Liverpool & Martins, Underwood v. 
Barclays Bank, [1924] 1 K. B. 775. Refd. 
Kreditbank Cassel G. m. b. H. v. Schenkers, 
[1926] 2 K. B. 450; Houghton »v. Nothard, 
Lowe & Wills, [1927] 1 K. LB. 246; Liggett 
cite se v. Barclays Bank (1927), 137 L. T. 








—— ——.]—A bye-law of applt. co. 
authorised its secretary-treasurer jointly 
with any director to sign cheques drawn upon 
its bank account. A series of cheques pay- 
able to one of the directors were fraudulently 
signed by the director jointly with the 
secretary-trcasurer, & after indorsement were 
placed by resp. bank to the credit of an 
account which the director had with them. 
Resps. collected the cheques from applts.’ 
b in the usual course of business. In 
order that there should be to the credit of 
applits.’ account sufficient to mect each of 
the cheques, the director in cach case fraudu- 
Jently drew a cheque upon one of various 
other accounts upon which he had authority 


to draw, & paid it into applts.’ account. | 


Applts. sued resps. to recover the aggregate 
amount of the cheques collected by them :— 
Held: the action failed, because (1) resps. 


WHITER 
ANK OF CANADA, ately 


pli wre morro due arom 
ere for freight o eto., 
ilis of lading 


Annotations :—As to (1) Consd 
Bank of India, Australia & China, [1929] 1 K. 8.40. Refd. 
Reckitt v. Barnett, Pembroke & Slater, [1929] A. C. 176. 


546a. 


& payment of charges to hand out ware- 
house receipts, & deposit al] moneys 
collected to the crodit of the Reoeiver- 
const) Pr ae aovese ue aout 
x oak certain intervals to rem y ara 
R. 1206; 53 O. L. R. 543.—CAN. to the head office of the business. 
Such charges were alinost aor pat 
to him by accepted cheque eft. 
bank oashed such a chegue on By 


ENGLISH AND Emprre Digest SUPPLEMENT. 


had not knowledge, either by-the form of the 
cheques collected or otherwise, that they were 
improperly drawn on applite.’ account, & 
could not recover the money as having been 
held by their bankers in trust for them, 
& (2) applts. had. suffered no loss, & the ct. 
could not investigate applts.’ liability to 
persons not parties to the action in respect 
of the cheques placed to applts.’ credit.— 
COKPORATION AGENCIES v. Home BANK OF 
CANADA, [1927] A. C. 318; 96 L. J. P. C. 
6 


. Lloyds Bank v. Chartered 


Cheques paid to customer’s 
creditors.}] — Deft. bank sr erat & & io 
breach of the instructions given by their 
customer, p!tf. co., paid cheques drawn on 
the co.’s account signed by one director only. 
All the cheques were paid to the co.’s trade 
creditofs :—Held: (1) the bank being put 
on inquiry & being negligent, as the jury 
found, were not entitled to assume that a 
signature purporting to be that of a new 
director was that of a person duly appointed ; 
(2) whether pltf. co.’s account was in credit 
or in debit at the time of the payments to 
trade creditors, the bank were, on the equit- 
able doctrine under which a person who has 
in fact paid the debts of another without 
authority is allowed to take advantage of his 
payment, entitled to credit for the cheques 
paid in discharge of the debts of pltf.co. ;_ (3) 
an inquiry should be ordered into the circum- 
stances of payment of each cheque.— 
LiGGETT (B.) (LIVERPOOL), LTD. vt. BARCLAYS 
BaNkE, LTD., [1928] 1 K. B. 48; 97 L. J. K. B. 
1; 137 L. T. 443; 43 T. L. R. 449. 








Annotation :— Aa to (2) & (3) Refd. Lloyds Bank v. Chartered 
Bank of India, Australia & China, [1929] 1 K. B. 40. 


546b. Issue of bank drafts to customer’s agent— 


Agent without proper authority—Negligence. | 
—A co. instructed its bankers in writing that 
any two of feur named persons, of whom 
three were directors & the fourth was an 
accountant in the co.’s employment, had 
authority to draw cheques & sign orders 
for payments on its behalf. The co. from 
time to time required drafts payable in New 
York to remit to creditors there. The course 
of business was that the accountant attended 
at the bank with a cheque, duly signed by 
two of the named persons, payable to the 
bankers’ order for the sum for which the 
draft was required, but without any further 
document or written instructions; having 
filed up a requisition note giving particulars 
of the draft required, including the name 
of the payee, he was handed a draft in 
accordance with those particulars. In Jan. 
1922, it was first discovered that on 41 out 
of 106 occasions upon which drafts had been 
so purchased since Nov. 1918, the accountant, 
having entered his own name in the requisition 





business firm cashing such a cheque, 
especially of a large amount, & a 
certain repancy between the name 
of the payee in the cheque & the name 
in the indorsement should have aroused 
suspicion.—R. v. KRoyaL Bank oF 
CaNADA (1920), 1 W. W. R. 188; 60 
dD. L. R. 293; 30 Man. L. It. 104.— 


bank & at 


336; 60 O. L. R. 461; revad., [1928 
2D. L. R. 898; 62 O. L. R. 186.— ° 


note, had ae drafts payable to himself, | 
& had misa ropriated the proceeds, cover- 
ing his fraud | y ay entries in the company’s | 
books. The resps. having paid the co. under | 
a policy guaranteeing the fidelity of the | 
accountant, sued the bankers (applts.) in 
Feld of the loss after the date of the policy : 
—Heid: the bankers had acted negligently 
in issuing the drafts without authority in 
accordance with the company’s instructions, | 
& were liable in damages in respect thereof ; | 
the frequent repetition of the same irregular | 
procedure afforded no defence either by | 
way of estoppel, ratification or otherwise.— | 
BANK OF MONTREAL v. DOMINION GRESHAM 
GUARANTEE & CASUALTY Co., Lrp., [1930] | 
A.C. 659; 99 L. J. P.O. 202; 1441. 7.6; | 
46 T. L. R. 575; 36 Com. Cas. 28, P..C. | 
Add. Annotation :—Refd. | 
(1921), 87 T. L. R. 787. | 
| 
| 59 


Add. Annotation :—Refd. Wilson v. United 
Counties Bank, [1920] A. C. 102. 
Add. Annotation :—Refd. ‘Wilson v. 
Counties Bank, [1920] A. 


Brown v. Swan 


United 
C. 102. 





552. Add. Annotation :—Consd. Ralston v. Rals- | 582 
ton, [1930] 2 K. B. 238. 
554. Add. Annotation :—Refd. Erospentty v. Lloyds ; 504. 


Bank (1923), 39 T. L. R. 3 
Add. Annotations: an Re Farrow’s | 595. 
Bank, [1923] 1 Ch. 41. Refd. British & North 
eee Bank v. Zalzstein, [1927] 2 K. B. 
9 


557. 


565. Add. Annotution :—As to (1) Refd. Tolley 

v. Fry (1929), 46 T. L. R. 108. 

Add. Annotations :—Refd. sa ase v: 

Swiss Bank Corpn., [1921] 3 K. B. 1103 | 

Richardson rv. Richardson, [1927] P. 228. 

Add. Annotation :—Refd. Brown v. Sw an | 

(1921), 37 T. L. R. 787. 

Add. Annotation :—Refd. Jones v. Waring & 

Gillow, [1926] A. C. 670. 

589. Add. Annotation :—Consd. Westminster Bank 
vy. Hilton (1926), 136 L. T. 315. 

589a. —— Mistake in telegram—Duty of bank to 
make inquiry.|—Pitf., who had an account 


569. 


574. 


| 
| 
! 
585. | 
| 
| 
| 





PART II. SECT. 8, SUB-SECT. 2.—C. | matic telephone, which rang number 
calling direct without the necessity of 


** central "* 


548 oF Cheque drawn on one branch— ing 8 


ayme another— Dishonour on 
presentation.}—A bank, which pays a 
cheque at any branch except that at 
which the customer keeps his account, 


woman's 


&® j man’s’ voice 


oer 


voice answerc 
accountant asking for tbe man 
answered. 
accountant then stated that it was the 
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with defts., on July 31, 1924, drew a cheque, 
No. 117,285, & post-dated ‘it Aug. 2. On 
Aug. 1 he telegraphed to defts. to stop pay- 
ment of cheque No. 117,283, mentioning 
the date, the payee, & the amount. TheBe 
particulars were correct as to cheque No. 
117,285, but the number of the cheque was 
wrong. Cheque No. 117,285 was presented 
on Aug. 6, & the bank officials paid it, 
supposing that it had been drawn in place 
of the one that had been stopped. If they 
had searched, they would have secn that a 
cheque numbered 117,283 had already been 
presented & honoured. In an action for 
negligence :— Held: the view of the bank 
officials, that the cheque presented, being 
subsequent to the date of the e stop instruc- 
tions, might be a duplicate cheque which they 
were bound to cash, was correct, & pltf. 
was not entitled to recover.— WESTMINSTER 
BANK, Lrp. v. HILTON (1926), 136 L. T. 3153 
48 T. L. R. 124; 70 Sol. Jo. 1196; sub nom. 
HILTON v. WESTMINSTER Bank, Lrp., 162 
L. T. Jo. 450, H. L. 


. Add. Annotation :—-Refd. Haines v. National 
Provincial Bank (1927), 96 L. J. K. B. 801. 
Add. Annotation :-—Refd. Baines v. National 
Provincial Bank (1927), 96 L. J. K. B. 801. 


Add. Annotation :—As to (2) Refd. Baines v. 
ala Provincial Bank (1027), 96 L. J. 


600a. Presentment over counter----Duty of bank to 


pay.|—Pitfs., a partnership firm at Liverpool, 
sold goods to the P. Co. & drew upon the co. 
a bill for a large amount payable in three 
months in payment for the goods. The 
P. Co. accepted the bill payable at deft. 
bank at Liverpool, where they kept their 
account. Shortly before the bill became 
payable the co., who were then overdrawn 
at deft. bank, asked that bark to order pay- 
ment of the bill & charge to the aceount 
of the co. Defts. were willing to act) upon 
this advice, because they had an arranpe- 
ment for a running overdraft with the co., 

& the bill Was within the limits of that 





= te es, aE LN AIR k ee NOY EL Fey em ene fare ere 


‘bolder & dblinnaunodl by the binkor: 
| Judgment. for pltf. for £250 sot aside, 
| & judgment entered for dofte., dofts. 
having admitted Habllity to pay pitf. 
nomiay) eines & having pald #10 

ot.—-KINLAN v. UISTER BANK, 


A 
me 


operator. 
&, 





myst bo assumed to have paid it not 
on the credit of the customer but on 
the indorsement iteelf. 

A. rete a cheque in favour of B. 
upon the Bank . branch, & B. 
ind pete "rt aor collection in favour of 
L., who payment from the 
P. branch of the Raat. which sent the 
cheque on to the D. branch. The 
latter dishonoured the cheque. whereon 
the P. branch gave notice of onour 
& instituted a suit against 2 Ree L. 
fic tha tacovery of the su eum peld The 
defence was (inter alia) iar he cheque 

having been y pa 

was no power tet Yin P. 
branch to give notice of dishon 

Held: the payment by the P. “ beaneh 

did not o ee earent of the 

been 

ut on 


ue, o ee ha 

e not ai he Ceoait of A. 

credit of B. &, therefore, pitf. was 
entitled to recover the sum from defta. 
—Rasya JOYT! erp SINGH Drs 
BaRavDor v. CaotTa NaGPuR BanKcIna 
eon: (1928), I. L. R. 8 Pat. 413.— 


sk. Bed nee by ged ee 
—The accountan a bank aan 


defts.’ office b pe tolemeae: an euler | oto chica 


J.8. 


: 
| 





} 


+ Cohen 


bank speaking & that the bank had a 
certalu amount of money to pay over 
for the F. Co. “* under protest,’’ & the 
man at the other end of the wire said 
iad ed; this constituted 
@ notice to defta. that the money waa 
available at the bank, & that it was 
not necessary the falar 4 apuken to 
aa ae j poone FIDELITY OIL 

JANSE DRILLING Co. 
(atta) } delay 34 34 W. L. R. 

—CAN. 


— 


370; 10 
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649 fli 0 ap advanced on 
a terme— Bank holding securily.}— 
FINUCANE 0. ae Bank or 


CaNaDa, {1921} 3 W 3 
8. C. R. 110; 59 D. eeu 465.—-CAN. 


ht rand wade pormouaily 

ab © dona de te degnd ane nally 

bed @ customer upon his banker for 

transaction, 

. per t cannot give 

the imple care te defamation 
custome vba nf 


waee 
wn or ndcea” in aecue 
party, is presented by the 
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. two-party 
here seria! 
rise to 
of the 
Db 
prgeky rte 


| 


ire. -» (1928) I. te 171.—IR. 


PART Il, SECT. 8, SUB-SECT. 4. 


sl. Payment afler notice of counter- 
ake oN eect of bank. | —-GARRIOCH 
v. CANADIAN BANK OF COMSIKROE, 
(i919) 3 W. W. Rh. 185.—CAN. 


589i. By teleyram—Payment after 
nolice of countermand— Neyliyence. )— 
lield: defta. were guilty of a breach 
of duty as hankem.—-ReEAGK v. ROYAL 
HANK OF IKELAND, LTD., [1922] % 
I. R. 22 R. 

sm. Ly notice of dealh.}-—The duty & 
authority of a bank to pay a cheque 
cease on notice of the drewer’s deatb.-— 
CURLEY v. BRIGGS (ADMINISTRATOR OF 
DRuRY Ksrate), (1920) 2 W. W. I 
1025; 53 D. L. RR. 351.—OAN 

sn. -It is not the death of 
the customer, but notice of hia death, 
thut operates as a revocation of the 
anthority of a bank to pay the custo- 
mer's chegue.—K KENDRICK 0. DOMINION 
BANK & BOwWNas (1920), 47 UO. L. KH. 
itl 18 O. W. N. 138.—CAN. 
-+—WINNIPEG SAVINGS vant 
(Taveras). Kenny, (10924) 1 D. L 
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Cases 600a—- 635. 


608. 


615. 
617. 
627. 


629. 


629a. La ee 


PART lI. SECT. 9, SUB-SECT. 2. 
ep. 


bou 


maturity—TZ'o protect endorser.}—HKOY AL 
BANK OF 
11931] 3 D. 


overdraft. When the bill became due it 
was brought by W., a servant of pltfs., to 
a partner of plitf. firm, who, at W.’s request, 
indorsed the bill in blank. W., instead of 
taking the bill to pltfs.’ bank for the purpose 
of collection through the clearing house, 
presented the bill for payment over the 
counter to deft. bank & received the money, 
which he then fraudulently converted & 
stole. Pltfs. sued defts. to recover the 
amount of the bill on the grounds of negli- 
gence, money had & received, & conversion 
of the bill. Evidence was given at the trial 
that there is an almost universal custom at 


Liverpou! that. trade bills should be presented | 


through the clearing house for paymen 
to the bank at which they were accepted 
payable, but evidence was also given that 
presentation of such bills over the counter, 
though most unusual, was not irregular : 
Held: deft. bank were not liable to pltfs. (1) 
on the ground of negligence, because no privity 





| 
| 
| 


t 


ee - 


of contract existed between defts. & pltfs., | 


& defts. owed no duty to plitfs.; (2) on the 
ground of money had & received, because 
the drawing of the bill did not amount to an 
assignment in favour of the payee of funds 
of the drawec, as the acceptors had no funds 
to meet the bill, which was paid out of a loan 
by defts., & the advice to pay the bill sent 
ey the acceptors to defts. gave no rights to 
pltfs. as against defts.; (3) defts. were not 
liable to pltfs. for the conversion of the bill, 
because the bill was a neyotiable instrument, 
& they paid it in good faith without notice 
of any defect in title & in accordance with the 
law merchant. A bank was not bound to 
make inquiries merely because a bill indorsed 
in blank or an open cheque was presented for 
payment over the counter. According to the 
law merchant such presentation, although 
unusual,, was always recognised as due 
presentation, sufficient to require the bankers 
to pay, in the absence of very special circum- 
stances of suspicion.—AUCHTERON! & Co. v. 
MiIpLAND Bank, Lrp., [1928] 2 K. B. 294; 
07 L. J. K. B. 625; 139 L. T. 844; 44 
T. L. R. 441; 72 Sol. Jo. 3837; 33 Com. Cas. 
345. 
Add. Annotation :—Refd. f?e Pinto Leite, 
Bz p. Des Olivaes, [1929] 1 Ch. 221. 


Add. Annolalion :—Consd. Auchteroni v. 
Midland Bank, [1928] 2 IK. 1B. 204. 
Add. Annotation :—Refd. Wilson v. United 


Counties Bank, [1920] A. C. 102. 


Add. Annotation :-—Consd. Garrard v. James, 
[1925] Ch. 616. 


Add. Citation :—-88 1.. J. K. B. 55. 


Add. Annotations :—Consd. Auchteroni v. 
Midland Bank, [1928] 2 kK. 13. 204; Green- 
wood v. Martins Bank, Ltd. (1931), 47 
T. L. R. 607; Slingsby v. District Bank, 
Ltd. (1931), 47 'T. lL. BR. 687. 





payee & words ‘‘ or order.’’}|—One C., a solr. 
to pltfs., who were trustees, filled in a cheque 
‘Pay J.P. & Co. or order” & obtained the 
trustees’ signatures to it. 


a ae ne 


635 iia. 





Note made by customer—-Bank rot 
to it customer's account after 


CANADA ¥. MONAUGHTON, 
L. Rk. 2333.—CAN. 


Space left between name of 
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The amount. of 
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631. 


84a, —— 


635. 


action by a customer of deft. bank to 
recover the aggregate amount of a 
number of cheques fo 
fidential clerk omploy 
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ad by a con- 
by the cus- 


cd 


ENGLISH AND Empixk Dicest SUPPLEMENT. 


the cheque was to be used by J. P. & Co., 
who were stockbrokers, in the purchase of 
War Loan on behalf of the trust estate. 
C., after the cheque was signed, inserted the 
words ‘‘ ner C. & P.,” the name of his firm, 
between the name “ J. P. & Co.” & the words 
‘‘or order.” The trustees had no knowledge 
of the alteration. C. then indorsed the 
cheque ‘“‘ C. & P.”’ & paid it into the account 
of a co. to which he was indebted. The 
cheque was cleared & debited to pltfs.’ 
account at deft. bank. In an action by pltfs. 
against the bank for wrongly debiting pltfs. : 
—Held: (1) the cheque as altered being in 
the form ‘‘ Pay J. P. & Co. per C. & P. or 
order,’’ the indorsement ‘‘ C. & P.”’ was not 
a good indorsement as it did not correspond 
with the mandate on the face of the cheque, 
& it was not paid ‘in the ordinary course 
of business’ so as to entitle the bank to 
rely on Bills of Exchange Act, 1882 (c. 61), 
s. 60, or “ without negligence ”’ so as 
entitle the bank to rely on Bills of Exchange 
Act (c. 61), s. 80; (2) it is not negligence 
for a customer to leave a space between the 
name of the payee & the words “ or order,”’ 
since the form of fraud which C. had adopted 
is not such as a reasonable man could be 
expected to foresee or guard against.— 
SLINGSBY v. DisTricr Bank, Lrp., [1931] 
2 K. 13.588; 100 L. J. K. B. 665; affd., 48 
T. L. R.114,C. A. 
Add. Annotations :—Consd. LKeckitt — v. 
Barnett, Pembroke & Slater, (1928] 2 K. B. 
244. Refd. Lloyds Bank wv. Chartered Bank 
1 India, Australia & China, [1929] 1 K. B. 
U. 
---~- Customer silent-—Estoppel.] .— 
Pitf! had an account with deft. bank, & his 
wife forged his signature on cheques & 
thereby drew out all the money left in the 
account, & she lent it to ber sister. Pltf., 
on discevering the facts, did not at once 
inform the bank, but about nine months 
later, when his wife told him that she wanted 
more money for her sister, he stated his 
intention of going to the bank, & that night 
his wife committed suicide. Pltf. then went 
to the bank & tuld the manager about the 
forged cheques. In an action by piltf., 
claiming to be credited by deft. bank with 
the amount of the forged cheques, the bank 
pleaded (a) adoption & ratification, & (b) that 
pitf. was estopped by his silence from 
alleging that the signatures were forgeries. 
The tribunal of first instance found that the 
forged cheques were honoured through the 
carelessness of the bank officials. There 
was no evidence that pltf. had ever adopted 
the forged cheques as his own :—Held: 
ratification had no applicability to a forged 
signature, but pltf. was estopped from 
alleging the forgeries because his silence 
until after his wife’s death had caused the 
bank to lose their right of action against the 
forger, & therefore the action failed.— 
GREENWOOD v. MARTINS BANK, LrpD. (1931), 
47 T. 1. R. 607 ; 37 Com. Cas. 1, Cy. A. 
idd. Annotation :-—Consd. Slingsby v. Dis- 
trict Bank, Ltd. (1931), 47 ‘T. 1. RR. 587, 


. wmer, which were paid ty the bank 
& charged to the customer's account, 
the fraud being skilfully concealed from 
both customer & bank :—Held: with 
the oxception of certain cheques 
bearing genuine signatures, tho amounts 


-]—In an 





688a. Payment to third party without valuable 


Annotation :—Expld. Jones ». Waring & Gillow, |1925) 
2K. B. 612. 


640. Add. 


644. Add. Cilation :—88 L. J. K. B. 55. 


646. Add. Annotation :-—-As to (2) Refd. Jones v. 


647a. Alteration of payee.)---Pltfs., exors. of one : 


of which were raised by the clerk, there 
was no negligence on the part of either 
the customer or the 
discover the frauds.—COLUMBIA 
GRAPHOPHONE Co. o. UNION BANK OF 
CaNapba (1916), 38 O. L. H. 326; 34 


to 


consideration—Right of bank to recover.|— 
Deft. H. having possessed himself of crossed 
cheques which were drawn on pitf. bank in 
his favour & which purported to be drawn 
by his employer's authority defrauded his 
employer by paying them into a bank, which 
collected them & credited H. with the 
amounts. H. drew out these amounts & 
paid some of the money without valuable 
consideration to deft. S., who in turn paid 
into her account with deft. bank a portion 
of what she so received. S. had no notice 
of any defect in H.’s title, & she never paid 
into her account. with deft. bank any money 
except money which was part of the proceeds : 
of H.’s frauds. In an action for a declaration | 
that the money standing to the credit of S. | 
with deft. bank was the property of pltf. 
bank :—Held: on the assumption that I. 
obtained a voidable title to the proceeds of 
the cheques, yet pltf. bank had established 
their right to the money claimed, as it was 
capable of being traced.—BANQUE BEIGE 
Poor I/ETRANGER v. HAMBROUCK, [1921] 1 
K. B. 321; 90 L. J. K. B. 822; 37 T. 1. R. 
76; 65 Sol. Jo. 74; 26 Com. Cas. 72, C. A. 


Annotation :---Refd. Slingsby wv. Dis- 
trict Bank, Ltd. (1931), 47 T. L. R. 587. 


Add. Annotations :—Consd. Auchteroni v. 
Midland Bank, [1928] 2 kK. B. 2943 > Green- 
wood v. Martins Bank, Ltd. (1931), 47 
T. L. R. 607; Slingsby vw. District Bank, 
Ltd. (1931), 47 T. L. R. 587. 


Waring & Gillow, [1926] A. C. 670. 


T., deceased, employed a solr., one C., of a 

firm C. & P. to act for them in matters | 
relating to deceased’s estate. 
to invest a sum of £5,000 through a firm of 

stockbrokers, & C. accordingly prepared a | 
cheque for that amount payable to the | 
stockbrokers ; pltfs. then signed the cheque : 
& handed it back to C. to deal with as | 
directed. C., however, fraudulently added | 
to the cheque the words ‘' per C. & P.,” & 

then indorsed the cheque with the words | 
“C. & RP.” & handed it to a branch of deft. | 
bank to be credited to the account which a! 
co. in which he was intcrested kept at that | 
branch. The cheque was credited to that 
co. & was passed through the clearing house, 
& in due course pltfs. were debited by their 
own bank with the sum of £5,000. On dis- 
covering the fraud pltfs. brought this action | 
to recover the £5,000 from defts. :—VJ//eld: : 
the words added by C. to the cheque con- : 
stituted a material alteration & rendered the | 
cheque void under Bills of Exchange Act, 
1882 (c. 61), s. 64 (1). As therefore the 
cheque when it came into the hands of 
defts. was merely a aes of worthless paper 
no action could be brought on it, & pltfs.’ 
claim failed. If, however, the cheque re- | 
mained a valid one defts. had dcalt with it | 


—— — 


Se ee 
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bank in failing 





| 
| 
They wished | 
| 
| 


D. L. R. 743.—CAN. 


635 lib. —— -—--— ——-.}--A 
tomer of a bunk was estopped from 
denying that certain forge 
were rigned by him or by his authority, 


647b. 
649. Add. 


652. 


658. 


663. 


666 


667. 


668a. —— 


25 


Add. 


Vol. I].—Bankers. Cases 639a—668a. 


without negligence & were protected by 
Bills of Exchange Act, 1882 (c. U1), s. S82, 
& for that reason also the claim failed.—- 
SLINGSBY v. WESTMINSTER BANK, LTv. 
(No. 2), [1981] 2 K. B. 588; 47 T. L. RL; 
36 Com. Cas. 61. 

-—SLINGSBY vt. Tine Districr Bank, 
No. 629a, ante. 

Annotations :-—Consd. Koechlin rv. 
Kestenbaum, [1927] 1 K. B. 889. Refd. 
Republica de Guatemala v. Nunez, [1927] 
1 Kk. B. 669. 


Add. Annofation :—Refd. 
(1924), 40 T. TL. BR. W744. 
Annotations : --Consd. Greenwood — v. 
Martins Bank, Ltd. (1931), 47 T. Ll. R. 607. 
Refd. Bow’s Emporium v. Brett (1927), 44 
T. Ll. R. 194, 

Add. Annotation :—Retfd. Auchteroni v. Mid- 
land Bank, [1928] 2 K. 13. 204. 

In paragraph, for ‘ protected by Bills of 
Exchange Act, 1882 (c. 61), 8s. 19,” read 
* protected by Stamp Act, 18538 (¢c.59),8. 10” 
Add. Annotation :-~Refd. Lloyds Bank 1. 
Chartered Bank of India, Australia & China, 
[1920] ] ik. B. 40. 

Add .Ainnotution:---Refd. Lloyds Bank vt. 
Chartered Bank of India (1927), 44 T. U. Ih. 


165. 

———,| — M., who was 
secretary & managing director of pltf. co., 
represented that he had bought goods for 
them from W., & the co. drew cheques to the 
ageregate amount of £762 in payment on a 
South African bank, muking them payablo 
to W., & handing them to M. as manager that 
he might hand them to W. M., instead of 
doing so, paid the cheques with forged in- 
dorsementa into his own account with deft. 
bank which credited him with the amounts 
& obtained payment from the South African 
bank. The cheques were signed by two 
directors, including M., of pltf, co. M. 
applied the muney received from the cheques 
with the exception of about L272 for W., 
paving out of the procecds of five cheques 
“to order” for £62 10s. each four sums of 
£60 from his private account to W. One 
cheque, dated May 27, 1918, for £07 10s,, 
which was payable to “ self or order’ & signed 
by M. & a co-director, was refused by the 
bank, & came back to them after such refusal 
with M.s name written iu after the word 
‘self,’ but the alteration was not initialed 
by both directors, & the addition was in M.'s 
writing. PItf. co. repudiated the transactions 
& sned the bank for darnpages for conversion 
of the cheyues, or alternatively for money 
had & received. Deft. bank claimed pro- 
tection uoder Bills of Exchanye Act, 1882 
(c. 61), 8. 82, & also as holders for value :-~ 
Held: (1) the onus of proving that there was 
no negligence had been discharged by the 
bank, except as to the five cheques for 
£62 10s. each; (2) the bank’s duty with 
regard to these five cheques was to have 
made inquiries, & they were negligent in 
paying them into M.’s account ; (3) the bank 





Goldman v. Cox 





en ee 


was negligent in cashing the cheque of May 27, 


, by reason of his conduct in not huving 
|; notified the bank when he learned of 
| the forgery of previou#e cheques on 
| tis account. by the same person,—-- 

CARANA 8. BANK OF MONTRBAL, (1019) 
| aW. W. R. 909.—OAN. 


cns- 


cheques 


Cases 668a—601. 


670. 


671. 


1918, as it should have seen that the alteration 

it was made without the concurrence of 
both directors; (4) the evidence was not 
iar tage to show that M. paid anything out 
of private account to W. in respect of 
the fifth cheque for £62 10s. ; (5) there must 
be judgment for pltf. co. for £2 10s. on 
four of the cheques ‘‘ to order ”’ for £62 10s., 
£62 108. on the fifth cheque for the same 
amount, & £97 10s. on the cheque of May 27, 
1918, making an aggregate amount of £170.— 
SOUCHETTE, LTp. v. LONDON COUNTY, WEST- 
MINSTER & PARR’S BANK, Lrp. (1920), 36 
T. L. R. 195. 


Add. Annotations :—-Refd. Importers Co. v. 
Westminster Bank, [1927] K. B. 297; 
Slingsby v. Westminster Bank, [1931] 1 K. B. 
178. 

Add. Citation :—sub nom. MATIEWS vv. 
WILLIAMS, Brown & Co., 10 R. 210. 


672a. ——— Collection for another bank.] — Im- 


673. 


674. 


676. 


677. 


679. 


PORTERS Co. v. WESTMINSTER HANK, No. 
292b, ante. 

Add. Annotation :—Refd. Taxation Comrs. 
v. English, Scottish & Australian Bank, 
[1920] A. C. 683. 

Add. Annotations :—As to (2) Consd. Lloyds 
Bank v. Chartered Bank of India, Australia & 
China, [1929] 1 K. B. 40. Refd. London & 
Montrose Shipbuilding & Repairing Co. v. 
Barclays Bank (1925), 31 Com. Oas. 67. 

Add. Annotations :—Apld. Brown v. Swan 
(1921), 87 T. L. R. 787. Consd. Re Farrows’ 
Bank, [1923] 1 Oh. 41. Refd. Dey v. Mayo, 
[1920] 2 K. B. 346; Sutters v; Briggs, [1922] 
1 A. C. 13 Underwood v. Bank of Livercosk 
& Martins, Underwood v. Barclays Bank, 
{1924} 1 K. B. 775; Importers Co. v. West- 
minster Mank, [1927] 2 K. B. 297; Slingsby 
v. Westininster Bank, [1981] 1K. 3B. 73. 
Add. Annotations :—Refd. Dey v. Mayo, 
[1920] 2 K. B. 346; Sutters v. Briggs, [1922] 
1 A.C. 1; He Farrow’s Bank, (1928) 1 Ch. 41; 
Importers Co. v. Westminster Bank, [1927] 
2K. B. 297. 

Add. Annotation :—Distd. Lloyds Bank v. 
Ohartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. 
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687. Add. Annotations :—Consd. Lloyds Bank v. 


Chartered Bank of India, Australia & China, 
(1929]1 K. B. 40. Refd. Underwood v. Bank 
of Liverpool & Martins, Underwood v. 
Barclays Bank, [1924] 1 K. B. 776. 


687a —— —— ——-.|—L., who was the chief 


accountant at the Bombay branch of pltf. 
bank, & was authorised to sign cheques on 
their behalf, had by a system of fraud pro- 
cured the signature by another official of the 
branch of cheques payable to deft. bank. 
Those cheques were then sent to deft. bank 
for collection, with instructions written by 
L. on the bank’s letter paper requesting deft. 
bank to place the proceeds of the cheques 
to the credit of a joint account which L. 
had opened at deft. bank in the name of 
himself & his wife. Those instructions 
having been carried out, the proceeds of the 
cheques were then collected by L. promptly 
after they had been paid in. It appeared 
from the account itself that it was generally 
in small credit until the arrival of each 
fraudulent cheque, & there was a failure on 
the part of deft. bank to make inquiries of 
pltf. bank as to the regularity of the trans- 
actions :—Held: (1) each cheque taken by 
itself was ‘‘issued,’’ being signed & dealt with 
by persons having ostensible authority to sign 
& issue it, but the accompanying instructions, 
signed by L. alone, gave notice of irregularity 
which destroyed the ‘holding in due 
course ’”’; (2) deft. bank were not entitled 
to rely on Indian Negotiable Instruments 
Act, s. 131, as their title as holders was 
defective through notice, so that they were 
not ‘‘ true owners ”’ within the sect. ; (3) deft. 
bank had failed to discharge the burden of 
showing that they had collected without 
negligence. Examination of L.’s account 
should have put them on inquiry as to the 
source from which these oe were 
made, & pltfs. were entitled to succeed in 
their claim for conversion ; (4) defts. could not 
set off the amount of the cheques repaid to 
pltfs. against the amount of the converted 
cheques.—LLOyvps BANK v. CHARTHRED BANK 
OF INDIA, AUSTRALIA & CHINA, [1929] 1 
kK. B. 40; 97L. J. K. B. 609 ; 139 L. T. 126 ; 
44 T. L. R. 584; 33 Com. Cas. 306, C. A. 


680. Add. Annotation :—Consd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 


[1929] 1 K. B. 40. 


Annotations :—As to (3) Refd. Fenton Textile Asaocn. v. 
Thomas (1929), 45 'T. L. kt. 264; Slingsby vp. Westnunster 
Bank, Ltd., (1931) 1 K. B. 173. 


690. Add. Annotations :—As to (1) Consd. Lioyds 


680a. ‘‘ Receives payment ’’—Collecting bank.]— 


IMPORTERS Co. v. WESTMINSTER BANK, No. 
292b, ante. 


681. Aaa this case add ‘‘ See, also, Nos. 674— 


684. 


Add. Amnotations :—Apld. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 


Bank v. Chartered Bank of India, Australia 
& China (1928), 97 L. J. K. B. 608; Reckitt 
v. Barnett, Pembroke & Slater, [1928] 2 K. B. 
244. Refd. Taxation Oomrs. v. English, 
Scottish & Australian Bank, [1920] A. O. 683 ; 
Underwood v. Bank of Liverpool & Martins, 
Underwood v. Barclays Bank, [1924] 1 K. B. 


1929) 1 K. B. 40. Refd. Underwood v. 
ank of Liverpool & Martins, Underwood v. 
Barclays Bank, [1924] 1 K. B. 775. 


685. Add. Annotation :—Apld. Underwood v. Bank 


of Liverpool & Martins, 
Barclays Bank, 


PART II. SECT. 12, SUB-SECT. 3. 


6011. What ts negligence—Defective 
title of customer—Collectton for stranger.) 
—A man unknown to a banker was 

rmitted to open an account with 

o bank 3 & paying in a depoalt of 
£5 in notes our croased cheques for 
coljeotion, suoh cheques being made 
payable to s number or bearer & 
marked ** bank,” or “‘ not negotiable,’ 


a 924) 1 K. B. 776. 


Underwood v. 


or “hank not negotiable.’ Without 
making any inquiry as to the man’s 
title to the oneques the bank collected 
them. On the following day the man, 
Le an open cheque, drew out almost the 
whole of the amount to the oredit of 
his account, & paid in for collection 
four other crossed cheques, inal 

one drawn by pitf. le to a number 
or bearer to W. © man who paid 
it in had no title. These four cheques 


26 


775; Australian Ba: 
[1926] A. C. 737. 
v. Cox, (1924), 40 T. L. R. 423. 

691. Add. Annolation :-—As to (2) Refd. Underwood 
. Bank of Liverpoo 
v. Barclays Bank, [1924] 1 K. B. 776. 


of Commerce v. Perel, 
Generally, Refa. Goldman 


1 & Martins, Underwood 


were collected by the bank almost 
without inquiry :—Held: the cir 
cumstances in which the account was 
coca dageieys tue avin OF legals 
upon inquiry ; uty 90 q 
extended to the one of pri 
next day & in the absence of reasonable 
inquiry the bank was guilty of negli- 
LONDON Bank OF AUSTRALIA, 
. © KENDALL (1980), 28 C. L. R. 
401.—-A 


61a. 


* offic 





——- Cheque payable to & indorsed b 
public official.|—-A banker to whoin a peivate 
customer hands, for collection on his account, 


@ cheque payable to & indorsed by a public 
is put upon inquiry whether the cus- ; 


tomer is entitled to the cheque, & acts 
negligently if he credits the customer with 
the p of the cheque without having 
made any such inquiry. 

The Overseas itary Forces of Canada 
ee in the European war had an estates 
office in England authorised by the Secretary 
of State for the Colonies to perform in accord- 
ance with statutory conditions the duties of 
collecting & distributing the estates of 
members of these forces dying in Europe. 
A sergeant employed at the office mis- 
ePprepriaces during a period of ten months 
thirty-two cheques of the aggregate value 
of about £3,900, representing money belong- 
ing to the estates of deceased soldiers. Each 
of the cheques was drawn payable to “ The 
Officer in Charge, Estates Office, Canadian 
Overseas Military Forces,’’ & was indorsed 

enerally by that officer under the same 
escription with a view to its being sent to 


the Paymaster-General of these forces for | 


payment of the amount to the beneficiaries, 
or in some cases directly to the beneficiary, 
& each cheque was crossed generally. The 
sergeant pad the first two cheques into a 
branch of defts.’ bank at which he had a 
smal]! private account of his own & the rest 
of them into another branch of the bank 
which passed them on to the former branch. 
No inquiry was made at either branch 
whether he was entitled to the cheques, & 
at the former branch they were credited to 
his account & payment of them was received 
for him. In an action by the Paymaster- 
General area defts. for damages for con- 
version of the cheques :—Held: the fact 
that the cheques were drawn payable to & 
indorsed by a public official should have put 
the cashiers of defts. upon inquiry whether 
their private customer was entitled to the 
cheques; in crediting the cheques to him 
without any inquiry the cashiers of both the 
branches had been guilty of negligence; & 
therefore defts. were not protected by Hills 
of Exchange Act, 1882 (c. 61), 8. 82, from 
liability to pltf.—Ross v. LONDON CounTy, 
WESTMINSTER & PAaRR’S BANK, ([1919) 
1 K. B. 678; 88 L. J. K. B. 927; 120 L. T. 
636; 35 T. I. R. 8315; 63 Sol. Jo. 411. 
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& Oo. T. B. director,” & was paid into the 
account of B. & Co. at a branch of defts. ; 
& subsequently by arrangement between 
defts. & himself B. drew £2,000 out of the 
£8,000 thus credited to B. & Co. Ltd. for his 
own private purposes. J. had no right to 
indorse the cheque to the order of B. & Co., 
é& B. & Co. had no nau to the proceeds of 
the cheque. In 1928 pltfs. went into liquida- 
tion, & the liquidator on examining the 
accounts found that the cheque for £8,000 
had been misapplied, & also that other sums 
were owing by B. to pltfs. The liquidator 
thereupon proceeded by a misfeasance sum- 
mons against J. & B., & upon that summons 
an order was made for £450 against J. & 
£10,45U against B. The money was not 
aid, & pltfs. brought an action against defts. 
or conversion of the £8,000 cheque :—Held : 
there was clear evidence of negligence on the 
part of defts., & Bills of Exchange Act, 1882 
(c. 61), 8. 82, gave no defence to the claim.— 
LonpoNn & MONTROSE SHIPBUILDING & 
REPAIRING Co., Lrp. v. BARCLAYS BANK 
(1926), 81 Com. Cas. 182, C. A. 


691d. —-——- ——— Dividend warrant for War Loan.) 


—The first pltf.. who was an executrix & a 
beneficiary under a will, received: from the 
Bank of England a warrant for interest. 
on War Loan, the warrant being crossed 
“& Co. Not negotiable’’ & being expressed 
to be ‘‘ A/c Harry Turner, deceased.”” She 
signed the warrant & sent it to the exor.’s 
solr. in pursuance of an arrangement that any 
warrants received by her should be sent to 
him for attention. The solr. paid the warrant 
into his own account with deft. bank, repre- 
senting to the bank that it was a repayment 
of a loan which he said he had made to the 
first pltf. In an action against the bank to 
recover the amount :—Held: (1) although 
the drawer of the warrant was an official 
of the Bank of England on which it was 
drawn, yet, as he was acting as an agent of 
the Government, the warrant constituted 
a ‘‘ cheque’; (2) the word “ dividends ”’ in 
Bills of Hxchange Act, 1882 (c. U1), s. 96, 
included interest on Government stock, & 
(3) as defts. had not been guilty of any negli- 
gence they were, on both grounds, pro- 
tected by Bills of Exchange Act, 1882 (c. OL), 
8 82, & the action failed.—SLINGsRy vv. 
WESTMINSTER BANK, rp, {193)] 1 K. WB. 
173: lvO L. J. K. B. 195; 144 LT. 360; 
47 T. I. R. 1; 386 Com. Cas. 54. 


692a, ——.]—TAXATION CoMRs. v. ENGLISH, Scor- 
TIsH & AUSTRALIAN BANK, No. 202a, ante. 

692b. Question of fact.]— The question 

. whether a banker in receiving payment of a 
cheque for a customer has acted without 
negligence, so as to be protected by Bills of 
Exchange Act, 1882 (c. 61), s. 82, if the cus- 
tomer has no title thereto, is a question of 
fact. Where thcre was a missing link in the 
chain of identification of the customer :— 
Held: that fact ought to have put the bank 
upon inquiry, & the bank was not protected 
by the sect.—HAMPSTEAD GUARDIANS 1. 


Annotations -—Dbtd. Slingsby v. Westminster Bank, (1931) | 
1 K. 3.173. Oonsd. Lioyds Bank v. Chartered Bank of 
India, Australia & China, [1929]1 K. B. 40. } 
wood vo. Bank of Liverpool M » Underwood v, 
Barclaya Bank, [1924] 1 K. B. 775. 

691b. Cheque payable to — 

UNDERWOOD (A. L.), Lrp. v. BANK oF LIVER- | 
POOL, SAME v. BARCLAYS BANE, No. 387a, anle. | 
¢—— —— 7 as 1922 pitfs. were build- | 
ing ships for a , L. M. & P., & in con- j 
nection with that business L. M. & P. sent 
pitis. a crogsed cheque for £8,000. That 
cheque was duly received at pltfs.’ office & B., 
a director, signed a receipt form on the back 
of the cheque as follows; ‘‘L. & M. Ship- Barciays Bank, Lrp. (1928), 89 T. L. R. 
building Co. T. B. director.”’ Another 229; 67 Sol. Jo. 440. 
director of pitfs., J., then indorsed the cheque | 692c. ——.]--SLINGSBY v. WESTMINSTER BANK 
to the order of another co. of which B. was (No. 2), No. 647a, ante. 
@ director, B. & Oo. Ltd. The cheque was 692d. ——— Bearer cheque.]-—Savory (E. B.) & Co. 
then indorsed by B. “ for & on behalf of B. & LLoyps BANK, LD. (1931), 48 T. L. R. 30. 


691 ii, ——- ——— —-—.}+—-Mason v. Savincs BANK OF SOUTH AUSTRALIA, (1925) S. A. 8. R. 198.—-AUS. 
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Cases 698—756b. 


693. 


604. 


Add. Annotation :—Refd. London & Montrose 
Shipbuilding & Repairing Co. v. Barclays 
Bank (1925), 81 Com. Cas. 67. 

For ‘forgot’? in the seventh line of the 
paragraph read ‘‘ forgéd.”’ 

Add. Annotations :—Refd. Importers Co. v. 
Westminster Bank, [1927] 2 K. B. 297; 


ENGLISH AND EMPIRE Dicrest SUPPLEMENT. 


were justified in refusing to honour the draft. 
An approved insurance policy is one to which 
no reasonable objection can be made.—Scotr 
(DONALD H.) & Co., Lv. v. BARCLAYS BANK, 
Lrp., [1923] 2 K. B.1; 92 L. J. K. B. 772; 
129 L. T. 108; 89 T. I. R. 198; 67 Sol. Jo. 
456 ; 28 Com. Cas. 253, C. A. 


Annotations :-—Refd. Harper v. Mackechnie, [1925] 2 K. B. 


Slingsby v. Westminster Bank, [1931] 1 


kK. B. 173. 
708. Add. Annotation :—Refd. 


Midland Bank, [1928] 2 K. B. 294. 


Auchteroni_ v. 


423: Koskas v. Standard Marine Insce. (1926), 42 T. L. R. 
692; Sassoon v. International Banking Corpn., [1927] 
A. C. 711; De Moncky v. Phenix Insce. Co. of Hartford 
(1928), 138 L. T. 703. 

766b. Irrevocable letter of credit—Payment for 


704. 


706. 


708. 
713. 
728. 


734, 


748. 
752. 


758. 


Add. Annotation :—-As to (2) Refd. British & 
North European Bank v. Zalzstein, [1927] 
2K. B. 92. 

Add. Annotation :---Refd. I. R. Comrs. v. 
Jlolder, [193)] 2K LB. 8). 

Add. Annotation :—Refd. I. R. Comrs. v. 
Holder, [1931] 2 kK. B. 81, 


Add. Annotation :—-Consd. Re Swinburne, 
Sutton v. Featherley (1925), 70 Sol. Jo. 64. 


Add. Annotation :—Consd. Auchteroni  v. 
Midland Bank, [1928] 2 K. B. 294. 

Add. Annotalions :—Apld. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1926] 1 K. B. 328. Refd. Admiralty 
Comrs. v. National Provincial & Union Bank 
of iMnuland (1022), 127 L. T. 452; Steam Saw 
Mills Co. v. Baring, Archangel Saw Mills Co. 
” Baring, [1922] 1 Ch. 244; Jones ». Waring 
& Gillow, [1926] A. O. 670. 

Add. Annotation :---Refd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. C. 711, 


Add. Annotation i~ Refd. Sassoon v. Inter 
national Banking Corpn., [1027] A.C. 711. 
Add. Annotation ----Consd. Sassoon v. Inter- 
national Banking Corpn., [1027] A.C. 711. 


756a. Credit conditional on tender of approved in- 


me erin 


PART Il. SECT. 13, SUB-SECT. 1. 

699 iii, —— 
TIONAL BANK t. BANARJI Das (1923), 
Ih. i. 5 Lah. 129.--IND. 


Sp. 


nena of account in pusr-book— 
—COLUMBIA 


surance policy—What is approved insurance 
policy.|-~Bankers issued a Jetter of credit to 
Knglish sellers of 100 tons of steel plates to 
Dutch buyers. By the terms of the letter 
of credit. the bankers avreed to honour the 
sellers’ draft. for the amount of the purchase- 
money, which included freight & insurance 
to It., provided the draft were accompanied 
by an approved insurance policy covering the 
shipment of the goods. The sellers presented 
their draft accompanied by a certificate of 
insurance which did not contain & did not 
offer any means of ascertaining the full terms 
of the insurance. In an action by the sellers 
against the bankers for not honouring the 
draft :-——Held: the certificate was not an 
‘approved insurance policy ’’ within the 
menning of the letter of credit, & the bankers 


_— eat at ae alte ee at te ee eI 9A SRS 


PERIAL BANK, (1924] 4 D. L. R. 289; 
65 O. L. R. 318.—CAN. 





J—BHARAT Na- 





713 fi 


Signing vouchers as to correct: 
Estap pel.) 
GRAPHOPHONK Co. t. by it.—Cusack 


UNION BANK OF CANADA (1916), 38 D. L. R. 1028; 


O.L. R. 326; 84D. L. R. 743.—-CAN. 


st. 


regularly signed by & bank’s customer 


as to 


ag it stood from time to time & given 
in exchange for cancelled cheques, were 
held to be fatal to his contention that 
certain cheques had flot been credited 
to him.—-UNION BANK OF CANADA 0. 


Woon, (1920) 3 W. W. R. 173.—~ 
CAN. 
aw. ----- ~—~-.]—CAMPBELL v. I- 





715.—CAN. 





-J— Monthly vouchers 


the correctness of his account ai 





G. & Co., of 








livery of a pass-book cannot constitute 
& dunatlio mortis causd go os to give the 
donce title to the money represented 


. DAY, | ” 
1995) 2° Ww. OW. | Dec. 1920." Among the conditions, 
| 
| 
| 
i 


PART II. SECT. 16. 


° -J—A document in the form 
of a letter written by a bank was as 
follows :—‘* We beg to inform you that 
we are in receipt pf advice 
from our London office that a con- 
firmed irrevocable credit has been | 
opened under which wo are authorised 
to negotiate ae bills, as offered on 
ondou, to the extent of ND. 
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goods—Refusal of bank to pay invoices— 
Liability of bank to seller.|—Plitfs. entered 
into a contract with buyers in C. to manu- 
facture & ship machinery by instalments 
over several months at agreed prices, but 
subject to a stipulation that should the cost 
of Jabour or wages increase, there should be 
@ corresponding increase in the purchase 
price. The buyers were also to open a ‘“con- 
firmed irrevocable credit’? in favour otf 
Itfs. with a bank in this country, & to pay 
or each shipment as it took place. In pur- 
suance of this arrangement defts., who were 
the buyers’ bankers in L., wrote to pltfs. 
stating that they would pay bills drawn on 
the buyers to the extent of £70,000, the bills 
to be accompanied by documents & to be 
received before Apr. 14, 1921, ‘‘ this to be 
considered a confirmed irrevocable credit.’’ 
Pitfs. shipped two instalments under the 
contract & received payment under the letter 
of credit. The buyers then found that the 
invoices included an increase in the purchase 
price on account of wages & material, & 
instructed defts. only to pay so much of the 
next invoices as represented the original 
prices. Defts. accordingly refused to pay 
the bill presented on the next shipment & 
pitfs. then cancelled the contract, claiming 
damages from defts. as on a repudiation by 
the buyers :—Held: the credit being irre- 
vocuble, the refusal of defts. to take & pay 
for the particular bille on presentation of the 
proper documents constituted a repudiation 
of the contract as a whole, & pltfs. were 
entitled to damages so reckoned. The basis 
of this form of banking facility is that the 
bayer is tuken, as between himself & the 
banker, to accept the seller’s invoices as 


correct. Any adjustment must be made by 
way of refund by the seller & not by way of 
retention by the buyer.—URQUHART LINDSAY 


& Co. v. EASTERN BANE, Lrtp., [1922] 1 
K. B. 318; 917. J. K. B. 274; 126 L. T. 
534; 27 Com. Cas. 124. 


Annotation :--Reld. Prosperity v. Lioyds Bank (1923), 39 
T. L. R. 3728. 


£16,875 on the following conditions: 
bills to be drawn payable three months 
i—The de- after sight & to be accompanied by 
: proper shipping documents repre- 
senting shipment of two thousand 
bales of jute of a particular mark from 
11925) 3 Calcutta to Antwerp, during Nov., 
the two following were the most 
important :—(a) ‘“ Please note that 
this advice does not release you from 
. the lability attaching to the drawer 
of a bill of exchange *’; (b) ‘‘ Under 
present conditions we can give no 
undertaking to negotiate bills drawn 
under this credit *' :—Held: the docu- 
ment was not an ordinary banker's 
letter of credit.—CHANDANNULL BEN- 
GANEY ©. NaTIONAL BaNK OF INDIA, 
te (1928), I. L. R. 51 Cale. 43.— 


y wire 


7560. Revocable letter of sredit—Duty of bank to 


760. 


767. 


779. 


790. 


other cu 
After orediting pitt. Neer the proceeds 


of a 
him, 


from him, applied near! 
roceeds 


give notice of withdrawal.])—A firm in W., 
who wished to buy a quantity of asbestos 
sheets from pltfs., a firm in L., instructed 
defts. to open a credit in favour of pltfs. 
Defts. accordingly wrote a letter dated 
June 14, 1920, to pltfs. informing them of 
their instructions & adding that their letter 
‘is merely an advice of the opening of the 
above-mentioned credit, & is not a con- 
firmation of the same." On July 20, 1920, 
pitfs. shipped part of the goods to the buyers 
& were paid the agreed price by defts. on 
presentation of the stipulated documents 
which included bills of lading & a draft 
on defts. On Aug. 4, 1920. defts. were in- 
structed by cable that the credit was with- 
drawn. Of Sept. 30, 1920, pltfs., not having 
had notice of the withdrawal of the credit, 
shipped the balance of the goods to the 
buyers, but defts. refused payment of a draft 
for the price. Pltfs. brought an action 
ngainst defts. for recovery of the balance of 
the credit, alleging (inter alia) that it was the 
duty of defts. to give to pltfs. reasonable 
notice that the credit had been withdrawn. 
There was evidence that it was the practice 
of defts. at once to inform persons to whom 
revocable credit was given of the withdrawal 
of the credit, but that in this instance, owing 
to pressure of business, they had forgotten 
todoso. Among the documents tendered to 
defts. on the application for payment on the 
second occasion was a bill of lading which 
defts. alleged was out of order, but which, 
according to pitfs., was in exactly the same 
terms as the former bill of lading accepted 
by defts. without objection :--Held: (1) a 
letter in the form of that written by defts. 
on June 14, 1920, intimated to the person in 
whose favour the credit was opened that he 
might find that the credit was revoked at 
any time; (2) there was no legal obligation 
on defts. to give notice of the revocation of 
the credit; (3) the giving of notice was an 
act of courtesy which it was very desirable 
should be performed, but it was not founded 
upon any legal obligation.—CaAPrE ASBESTOS 
Co., Lrp. v. Lioyryps Bank, Ltp., [192]} 
W.N. 274. 


Add. Annotations :—Refd. Reckitt v. Barnett, 
Pembroke & Slater, [1928[ 2 K. HK. 244; 
Slingsby v. District Bank, Ltd. (1931), 47 
T. T.. R. 587. 


Add Annotation :—Refd. National Provident 
Institution v. Brown, Brown v. National 
Provident Institution, Provident Mutual 
Life Assce. Assocn. v. Ogston, Oyston v. 
Provident Mutual Life Assce. Assocn. (1921), 
8 Tax Cas. 57. 


Add. Annotation :—-Refd. Humphrey & Den- 
man v. Kavanagh (1925), 41 T. L. HR. 378. 


Add. Annotation :—Refd. J. R. Comps. 
Holder, [1931] 2 K. B. 8&1. 
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which it disconnted for 
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y all of suc 
to pay off debts which he 


note 
deft. 


er ae eae ee ee ee 


peed to other customers of the same ; CANADA, [1922) 
bank, & paid iteelf the amount of . L. It. 65 
the note ont of the proceeds of pro- | CA 
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788. Add. Annotation :—Refd. Humphrey vt. Wil- 


803a. 


805. 


809. 


818a. 


missory notes which it held as col- 
lateral securities for advances made by 
{it to him :— /Teld: 
to nominal damages & costs for the . 
breach of the contract to lond him the : 
money, & to judgment for the amount ; 
of the proceeds of his note which the ; 
bank had so applied, together with | 
interest.-—-MARSH #. ROovaL Bank oF | 
1 W. W. R. 
9: 15 Sask. L. RR. 201.— 


pit!, was entitied 


29 


RN. 486; 


son (1929), 141 L. T. 469. 


—-——.]—Three shareholders in a ship- 
building co., which was heavily indebted to 
a bank, agreed to purchase certain shares 
in a steel co. which belonged to the ship- 
building co. & were held by the bank as 
security. The price of the shares was 
£69,750, & the bank agreed to advance 
£39,750, ‘‘on joint loan” to the three 
purchasers, the balance being provided by 
them in equal portions. The shares were 
thereafter to be held by the bank in security 
of the sum advanced. The purchasers 
paid for the shares by granting their 
individual cheques to the sellers for £10,000 
each, & by drawing joint cheques, signed by 
them all, on the bank for the £30,750 
advanced. The bank paid this amount to 
the sellers, & opened a joint overdraft account 
in name of the three purchasers. The pur- 
chasers were not customers of the bank. 
The value of the shares having fallen, the 
bank intimated to one of the three pur- 
chasers that it held him liable for the avule 
amount of the loan. He thereupon brought 
an action concluding for declarator that he 
was liable only for one-third of the arnount 
of the loan, & that, on payment thereof, 
he was cntitled to receive a transfer of one- 
third of the shares held in security by the 
bank :—Held: (1) the pursuer was liable 
for one-third only, in respect (a) that the 
purchasers were not jointly & severally 
liable, as drawers of the joint cheques, to 
the bank as a holder in due course, seeing 
that the cheques had been paid by the bank 
as drawee & were thus no longer subsisting 
documents of debt; & (6) that the loan 
was constituted by the agrecment to advance 
it which imposed only a joint liability, & 
not by the cheques which were merely part 
of the machinery for carrying out the trans- 
action ; but (2) the pursucr was not entitled - 
to receive a transfer of one-third of the shares, 
in respect that the bank, under the arrange- 
ment for the pledge of the shares, was 
entitled to treat the whole of the shares 
deposited as being security for the whole of 
the amount advanced. Coats v, UNION 
BANK OF SCOTLAND, Lirp., [1929] S.C. 114 
(1. 1..). 

Add. Annotations :——As to (1) Refd. Lloyds 
Bank v. Chartered Bank of India, Australia 
& China (1928), 97 L. J. K. B. 609. As 
fo (2) Refd. Ligyett (Liverpool) »v Barclays 
Bank, [1928] 1 K. B. 48. 

Add. Citations :—88 L. J. K. B. 85; 119 
La Ts 127. 

—~—— Capitalisation of unpaid Interest on 
advance.|:-To secure a co.’s indebtedness 
to a bank, resps. from time to time gave 
guarantees to the bank. From 1920 on- 
wards the co. was indebted to the bank 
continuously, & the interest on the amount 


PART II. SECT. 20, SUB-SECT. 1. 

8091. Discharge of overdraft— Tender 
| uf cheque-—IVhal ammuna lo acceptance. } 
--Held: the action of tho bank Iino 
retalning & clearing the cheque was 
not conclusive on the question of 
; aocoptuance, & as the bank had not 
: anceepted the proceeds of the cheque 
in fall setUlement, Judgment had been 
rightly entered for the bank.— BuRtT 
v. NATIONAL BANK OF SOUTH AFItIOa, 
Lrp., (1921] App. D. 50.—8. AF. 
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owing from time to time was debited half- | 
yearly to the co.’s account. 
1926, when the co. had become completely 
insolvent, resps. satistied the whole indebted- 
ness to the bank by meaus of a Joan from the | 
Resps. claimed 
repayment of income tax under Income Tax 
Act, 1918 (c. 40), s. 36 (1), on the part of the | 
total sum paid amounting to £17,861 16s. 5d., | 
which represented interest debited half-yearly | | 
to the co.’s account with the bank :—Held: | 
the interest due each half-year which, upon | 
the failure of the co. to pay it, was, accord- | 
ing to the regular practice of bankers, added | 


bank to resps. personally. 


to the capital sum advanced, 


PART II. SECT. 20, SUB-SECT. 2. 


822 iv. - oe meee JA bank's custo” 
mer conveyed eertain lands, by way 
of intge., ax security for the moncy 
which had been advanced to kim. The 
mtge. deed provided. that the anterest, 
payable by the mtgor. was to be ‘ at 
the said bank’s current rate & calcu- 
lated according to the custom of the 


bankers.” As «a matter of fact 
compound interest had been paid 
during the Hfetime of the mtgor. In 


a suit for the administration of the 
estate of the mtgor. the bank claitacd 
to be entitled to compound intorest 
on the mtge. debt. until date of pay- 








mont :-—Meld: after the death of the 
mtgor. the relationship of banker & 
customer came to an ond, & thereafter 
the deft. bore simple interest only.-—— 
MORGAN v. Row (1911), 46 1. L. T. 
41, C. A.-~-IR. 

yi. ———.] — Where 


dinie is an agreement between a bank 
& its customer, that) he shall pay 
interest at the rate of 8 per cont. upon 
® pe ymissory note, the agreement is 
entire] void, & the customer 
painalia liable to pay interest at the 
rate of 5 per cent.--STANDARD BANK 
on CANADA Ut. wae a ENGINERRING 
LTp. (1917), 1 W. R. 1177: 
$3'b. L. R. 642; by Kite L. R. 96.— 


e 


| enema 





———,J—The stipwa- 
tion by a bank for an tlilegal rate of 
interest merely avoids the rate & not 


the entire contract for intercat.— 
UNION BANK et. FARMER, [1917] 1 
Ww. us ht. 1361.--CAN. 








vil J—Pitf. was 
in ebted to deft. bank for which debt 
they took his note charged with 
intoroest. at 9 per cont. Order mado for 
reduction of tnterest to 5 per cent.— 
Drarow v, UNION BANK OF CANADA 
(1922), 63 D. lL. lt. 688.—CAN. 


y iv. ——.J—Where a 
honk contracts for & per cent. intorest 
it can only collect the legal rate of 
& per cent.—BaNK OF MONTREAL v. 
CAN {1923} 3 W. W. R. 645.— 





ee oe 











Vv. ——.J—A provision 
in A guarantee given a bank that any 
account settled or stated by or between 
the bank & its customer may be adduced 


by the bank as conclusive evidence 
nst the foarantor, cannot be hold 
ding on the ¢ antor, when there 


2 included in t 6 amount so stated 
interest ape at a rate in excess of 
the maximum legal rate allowed under 
Bank Act.— Roya. a OF OANADA 
vw. MoBRIpK, {1927} 1 L. R. 900; 
11927) 1 W. W. RR. 245; rT Sask. L. R. 
41 ae nape 


vi. ——— ,]— Where 
iitereat on & loan has been ae up 
to a borrower's current acco at a 
rate in excess of 7 per cent. & 
oharges’ have ed included in the 
statementa furnished him from month 
to month, &, without making an 
objection thereto, be hae signed 
returned such astatementsa as satia- 
factory, he cannot complain, in an 
action to recover the loan & interest, 








auch ° 
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| rate were 


On Nov. 17, | 
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844. 


244. 


that the charges for interest at that 
iNegal.—Rovan BANK oF 
CANADA v. DOTEN Calta.) » eet 3 
cae R. 305; [1927] 2 W. W. R. 670.— 


y vil. ——-- -——- Whether charged.\— 
Upon the return of 4 dishonoufed 
bill, the drawer oe again draw for 
the same amount, ma Pune would 
discount the bill a Leesa Be if the 
second hill came dishonoured 
it would again be aaa in full to the 
drawer’s account :—Held: there was 
no breach of Bank Act, 8s. 91.— 
IMPERIAL BANK OF CANADA ¥. ALLEY, 
ee 3D).L. R85; 690. L. RB. 1.— 


was thereby | 








y viii. 
Whether guarantor bound nor ban ea a 
bank has obarged a borrower interest 
at a rate beyond that aha tet by the 
Bank Act the principle that if the 
borrower voluntarily pers the excess 
he cannot recover it k extends to 
the borrower’s voluntary assent to 
payee which is equivalent to pays 
mont of interest at that rate ; 
at the date of a guaranteo given the 
bank the actual amount guaranteed 
includes such excess interest & the 
borrowcr hus so recognized the pro- 
prety of the excess ore that it must 
10 CONsidered volun y, ** paid,”’ it 
is not afterwards open to the guarantor 
to say that as against him the accounts 
must be re-opened & such voluntary 
payments resclnded.—BANQUK CAN- 
ADIENNE NATIONALE tv. SHRAGGE 
(Man.), [1928] 3 W. W. BR. 676; (1930) 
1D. L. ht. 590.—CAN. 

sa. Itaising rate | of interest—Whether 
custumer bou he mere sendi 
of a notice that the interest c 
on over nst security held by 
the bank has been raised, is not of 
itself sufficient to render a customer 
liable ue ay the enhanced rate, but 
where, after receiving such a notice, 
the customer borrows more mone 
from the bank, the bank ia justifie 
in charging him interes’ at the enhanced 
rate.—GADDAR MAL vw. TATA INDUS- 
TRIAL BANK, LYD., vomeee (1927), 
I. L. i. 49 All. 674.—IND 


PART II. SECT. 21, SUB-SECT. 1 

di. TAabtlity contracted after 
execution of mortgage.)--A mtge. to a 
bank cannot be a valid security for a 
lability contracted subsequently to 
its exocution.—Re EDMONTON BREW- 





Ina & MAL ae Co., ere ty 2)» 
11918) 3 W. W. R. ‘B88 ; . il. R. 
748.—CAN. 


n. Add “ affd., 58 5. O. R. 448." 


sm. Unauthorised loan by bank— 
Right to eue.}—-Though under its 
memorandum of aassocn. a bank ss 
precluded from lending money on m 
pot, where money has been lent ae ee 

ank on a mtge., it is entitled to nue 
for & real the money so lent.— 
AHMED Sarr v. BaNK OF MYSORE (1929), 

I. L. R. 83 Mad. 771.—IND. 


re Il. SECT. iain SUB-SECT. 2. . 


lle a BaNk v. PHIL- 
oe “11917) 8 WR $65; 10 Sask. 
L. R. 190; 36 D. Lie R. 440. —OAN, 
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capitalised & could not thereafter be treated 
as interest paid under the sub-sect.—-INLAND 
REVENUE Comrs. 1. HoLpmr, [1931] 2. K. B. 
100 L. J. K. B. 438; 
R. 330, C. A. 


828. Add. Annotutions :--Expld. Elder v. North- 
cott, [1930] 2 Ch. 422; 
Holder, {1981} 2 K. B. 81. 
Citations -—For ‘61 lL. J. Ch. 732” read 
* 61 L. J. Ob. 723.” o 
Add. Annotations :—Consd. Auchteroni 
Midland Bank, (1928] 2 K. B. 294; Reckitt 
v. Barnett, Pembroke & Slater, [1928] 2K. B. 


145 L. T. 193; 


TI. R. Comrs. v. 


Vv. 


PART II. SECT. 21, SUB-SECT. 8. 


8371. Promtssory «wte—Bank parting 
porsession—Right to recover.}— 
Whore & promissory note which had 
been p) by the holder thereof 
to his bank as collateral security was 
lost by the bank :—Held: the bank 
was liable to him for the value thereof, 
which waa primd facie ita face value.— 
ROYAL BANK OF CANADA v. TALBOT, 


[1928] 3 D. L. R. 157; [1928] 2 
ae R. 190; 34 Alta. L. R. 895.— 


ri. Money advanced partly 
on security of land }-A bank may 
recover upon a@ promissory note not- 
withstanding that the moneys were 
advanced upon the security in part of 
lands. eats HAE OF CANADA W. 
GoLp, [1918] 2 W. R. 745; 24 
B.C. R. 1453 aD. L. R. 276.—CAN. 


ai. New note by 
maker— Righta of bank.j)—Held: the 
bank was entitled to recover on the 
note. —BANK oy MONTREAL 0. WEIS- 
DEPP, [1917] 2 W. W. R. 615; 24 
B.C. R. 738; 34D. L. R. 26.—CAN. 

a fi. Conversion of 
Security trlo general security. }— 
us the bank knew that debtor had no 
right to hypothecate generally the notes 
they could not recover, pot being 
holders in due course.—BANK OF 
ne ere v. NORMANDIN, [{1925) 3 

~~. 975; [1925] 8. C. R. 687.— 


fi. Obtained to cover overdraft— 
Alleged fraud of manager.)}—-Pltf. al- 
leged that a bank manager obtained 
a note from him without disclosing 
that the note was for payment of an 
ovordraft then due tothe bank. Appli- 
cation for judgment dismissed for want 
of any evidence of fraud on the bank 
manager’s part.—BRASSETH v. ROYAL 
BANK OF CanaDa (1921), 67 D. L. R. 
7140.—CAN. 

f ii. Renewal—JIcffect of.J—The 
renewal] by defts. of a promissory note 
even to pitt. bank as security for a 

an :—Held: not to estop them from 
setting up the defence that the bank 
had roceived & Herald tae the proceeds 
of goods covered be a lien note which 
they had assigned to the bank as 
collatera! Sear ia such proceeds hav- 
into the bank by tho 
taker of pad lien DO aera 
BANK OF COMMERCE v. REID, ett hes 
D.L. R. 509; (1925) 1 W. W. R. 1080; 
21 Alta. L. R. 337.—CAN. 


PART II. SECT. 21, SUB-SECT. 4. 


844 ili. Rights of 
customer.}-—A stockbroker, ha i 
his possession eer belonging 
customer, pledged to him for a specifio 
& definite purpose, has no right, 
absence of agreement with the custo- 
mer, lished custoni 
binding upon the customer, to repledge 
the shares for more than the amount 
due to him; & where there has been 
such a customer is 
entitled, as against the broker's 
ere f 
































disposed 
| nt ig the bank, free from any claim 


846a. —— —— Bank entitled to hold securities not 
merely for specific advance but for balance of 
whole account between broker & bank.]— 
TINDALL v. BARNETTS & Hoare (1887), 3 


T. L. R. 476. 


862a. Shares held by bank as security for joint loan 
to three persons——Several Hability—Whether 
one borrower entitled to transfer of one-third 
of the shares on payment of his proportion. }]-—- 
Coats v. UNION Bank OF SCOTLAND, LrD., 


No. 808a, ante. 


865. Add. Annotations :—Apld. Re Allester, [1922] 
Refd. Albemarle Supply Co. v. 
Hind (1927), 43 T. L. R. 652; Republica de 
Guatemala v. Nunez, {1927} 1 K. B. 669. 


865a. Bills of lading pledged—Authorised sale by 
pledgor—Title of bank to proceeds.|—A 


2 Ch. 211. 


ans ee . 


of the trustee in bkpcy. of the broker's 
estate.—HAGGART v. Trusts & GuUA- 
RANTEE Co., {1930] 2 D. L. R. 127; 
oie L. R. 23; 11 C. B. R. 163.-- 











m i. 
bank’s nominee—Identity of shares nol 
preserved—Rights of owner.J—A cua- 


tomer, who had a secured loan account 
with a bank which was operated upon | 


in accordance with the above practice, 
averred that the bank had sold her 
shares without her authority, in breach 
of their obligation to retain the specific 
shares unless realised for reduction of 
the loan & to retransfer the identical 
shares on repayment of the loan :— 
Held: defenders had acted according 
to their usual practice, which was 
known to & approved by the firm of 
stockbrokers whom pursuer had em- 
ployed as her agents in the transactions, 

she was barred from insisting in the 
action.—CRERAR v. BANK OF ScoT- 
LAND, net) 8. C. (H. L.) 137; 689 
Se. L. It. 31 -—SCOT. 


bank before defaullt—Measure of dam- 
ages. }—~—GEORGESON v. DOMINION BANK, 
er L. R. 607; 2 W. W. R. 


857 ii. Shares deposited by customer 
—Defect in title—Rights of bank.)-—-: 
Where share certificates transferred 
in blank are left by the owner with 
another person for the purpose of being 
used by the latter in a certain con- 
tingeucy only, and, before such con- 
engency the rson who s0 
received them pledges them to bis bank 
as collateral seourity for his own 
account and the circumstances are 
such when the bank receives them 
as should arouse the suspicion that the 

ledgor has no authority, or only a 

mited authority, to deal with the 
certificates, but the bank takes them 
without inquiry, although in the 
belief that it & legal right to do go, 
it obtains no title to them as inst 
the owner.— PATRICK v. RovaL Bank 


$61 i. Bearer securitica—Presumed ww 
to depositing customer.}— BANK 

oF MONTREAL v. yom raed 2 
oe R. 30; revsg. 26 0. ) N. 26 eomeeal 
sb. Advance to ene ee 
Sather that son entitled rahe ee 
pon the representation of a father 
t his son was entitled to an interest 
shares in in 


to a declaration of ita 
debtor’s right to certain of such shares 
over which the father had contro).— 
Royvat Bank v. Pork, [1917] 2 
Ww. Ww. R. 1 ° 1} Alta. L. R. 63.—CAN. 
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di bate oak to egaty cert of precede 
0 
to payment of promissory note.}—Held : 


Stock registered in ‘name of — 
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limited co. pledged bills of lading with a bank 
to secure an overdraft. When it was time 
to sell the goods, the co. in accordance with 
the well-established mercantile practice ob- 


tained the Sills of lading from the bank for 


took 


realisation on the terms stated in the usual 
letter of trust given by the co. to the bank, 
to wit, that the co. received the bills of 
lading in trust on the bank’s account & under- 
hold. the goods when received & the 
proceeds when sold as the bank’s trustees to 


remit the entire net proceeds as realised :— 





no violation of Bank Act, 8. 90.— 
RoraLt BANK OF Canapa v. WYE, 
ee 4D. lL. R. 262; [1926) 2 


W. R. 780: 36 Man. . R. 14. 


h (p. 277) ik. Bank taking 
bailee’s receipt from parties for thom 
goods shipped—Duty of not to 
impair security. ALTERS (JOSEPH) 
Sons, Ltn. v. BANE OF NOVA SCOTIA, 
(1926) 1 D. L. R. 581; 58 N.S. Rf. 
389.—CAN, 

qa (p. 280) i. Chatiel mortgage (9 
secure past dcbt—Subseguent mortyguge 
of land—Right to enforce chattel mort- 
gage.j—~Held: (1) the mtge. wus not 
contrary to Bank Aot; (2) the fact 














| 


Held: the bank’s previous rights as pledgee 
remained unaffected by this common & con- 
venient mode of realisation. He ALLESTER 
(D.), Lrp., [1922] 2 Ch. 211; 91 L. J. Ch. 
797; 127 L. T. 484; 88 T. L. R. 611; 66 
Sol. Jo. 486; [1922] B. & O. R. 190. 


the property in tho licences & all 
timber cut therefrom should remain 
in the vondors until fully paid for by 
tho purchasers. Tho agreement was 
not registercd under Conditional Sniles 
Act. ecurity on the timber cut by 
the purchasers & remaining on the 
timbor berths was givon under sect. 88 
of the Bank Act by the purchaser to 
the applt. bank. The | purchaser 
became bkpt., the cut timber was 
taken possession of by its trustec, & 
sold under an order of the ct. & the 
yroceeds thereof were claimed by tho 
ank & also by the vendors, to whom 
a balanco was owing under the agree- 
ment. Tho bank had had no notice 
of the vendors’ claim & had not in- 


that a mtge. on land was afterwarc quired as to the purchaser's title, but 
given to the bank did not provent it | ail partics had acted in good faith — 
from realising first on the chattel | g7eut: at the time of the assignimont 
mtge.—PIPER t. CANADIAN BANK OF | to the bank the purchaser wax tho 
COMMERCE, [1922] 1 W. W. R. 121.— | “ owner ” of the timber within soct. 88 
CAN, & had possession thereof within tho 

a (p. 280) ii. .-—-A. Ob- | meaning of that word {in Sched. C. 
tained advances & delivered to the Oo sal rect.; & the agreoment 
bank storage tickets for wheat in | between the purchaser & the vondors 


elevators :—Held: the security of the 
warehouse receipts would not covor 
ast advances.—YOUNG wv. DENCIIRR, 

ANK OF TORONTO v, ADAMKES, [(1923} 
1D. L. R. 482; 18 . Le ht. 496; 
[1933] 1 W. W. R. 136.—CAN. 

a (p. 280) ili. Chattel mortgage 
as eecurity for loan—Whether crops of 
following year chargeable.)—Security 
on grain given to a bank in Uct. 1921, 
in respect of advances made in the 
spring of 1920, held invalid in respect 
of the 1921 crop.—NorRTH AMERICAN 
LUMBER Co., LTD. ». BANK OF MON- 
TREAL, (1922) 1 W. W. R. 1265; 65 
D. R. 348; 15 Sask. L. R. 875.— 


a (p. 280) iv. Lease of chattela 
to secure advances.}—Held: the lease 








‘ was invalid, the bank not having the 


, of chattole as 


power under Bank Act to take a lease 
security. BANK OF 
MONTREAL 0. HUESTON (1922), 69 
D. L. R. 208; 51 O. L. RB. 684.—OAN. 

a(p. 280) v. ——— Lien agreementa on 
oods—Valid.}—Re CaNAvIAN Hart 

DUCTS, LTD. (TRUSTER) v. Roya. 

Bank, [1924] 4 D. L. R. 225; 64 
O. L. R. 293; 40. B. R. 211.—CAN. 
a (p. 280) vi. ——— Warehouse 
for on leased premtees—V alid. }— 
Re J. STANLEY WEDLOCK LYTp. 
(P, E. 1), (1926) 3 D. L. R. 263; 
7 C. B. R. 14 -—OAN, 

e (p. 281) 1. 8S. P. BANQUE CANA- 
DIENNE NATIONALB vv. SAWOHUK 
(1926) 8 D. L. R. 964; [1926] 2 





o (p. 281) i. —— -—— 
r rr owner within sect. 88.}— 
An agrecment for the sale of timber 
licences together with all the tlmber 
thereon gave the purchaser the right 
to cut & remove the timber & pro- 
vided that the purchase-price should 
be payable in te & that 
31 
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wus one within Conditional Sales Act. 
The bank’s claiin wag therefore sus- 
tained.— HoyvaL BANK OF CANADA ?. 


Hopuss (B. C.), [1030] 1 DD. L. BR. 


397: [1920] 3 W. W. RR. 6053 42 
B.C. RR. 445 revg., (1929) 2 WoW. lm. 
202.- CAN, 

@ (Pp. 282) be nee eee ee] 


RoyaL BANK or CANADA v, Mo- 
LENNAN, [1031] LD. LL. 1t. 981.—-CAN. 

9 (p. 282) il, —~——- Grower of 
ruses for sale as cut flowera---Whether 
** wholesale dealer.’ )}—MAOCPHERBON 0. 
LONDON LOAN ARgsirrs, LTp., [1931] 
2D. L. R, 630.--CAN. 

so. Security on Sahel to be grouwn-— 
Priority over claim by vendor under 
crop-payment ayreemens.|}—-GOKRBEL  v. 
CANADIAN BANK OF COMMEROR, [1921) 
8 WwW. Rn. 81 ? 14 Sask. L. Qh. 451.— 
CAN. : 

ad. Securily invalid under Bank 
Actsa—Sale of yoods to third party— 
Bank not entitled to folluw govds or 
proceeds.}—-HAWKER v. ROYAL BANK 
OF CaNaDA (1021), 59 D. L. HR. 674.-—— 
CAN. 

se. Tille of bank as against municipal 
lien for tures, }—Jte ELECTRICAL FITTINGS 
& FounprY Co., Lrn. (Ont.), [1926] 
] DD. L. R. 762; 58 QO. L. K. 364 .— OAN. 


PART IJ. SECT. 21, SUB-SECT, 7. 
af. Assignment of mortgage—Or of 
apd aes Jor sale of la As addi- 
é securily—V alid. 
LUMBER Co., Ex p. BANK OF COMMEROE, 
(1924) 2D.L. R. 160; 40. B. R. 477.— 


ee emt 


sg. Assignment of debla preacnt & 
future &- all contracta & securilics— 
Valia.}\—Ke Wianron LomBer Co., 
kz pnp. BANK OF COMMERCE, [1124] 
2D. 1. R. 160; 40. B. It. 477.—CAN. 

di. —— Subsequent assignment to 
creditor—Duty of bank to account—-. 
Intereet.}—Book debts were assigned 


7q* 


Cases 878a—932a. 
878a. 


883. 


921. 


921a. 








-]— Bankers most undoubtedly 
have a general lien on all securities deposited 
with them as bankers by a customer, unless 
there be an express contract or circumstances 
that show an implied conteact inconsistent. 
with the lien. LONDON CHARTERED BANK OF 
AUSTRALASIA v. WHITE (1879), 4 App. Cas. 
413; 48 L. J. P. C. 75, P. C. 


Add. Annotation :—-Generally, Refd. Lawrence 
v. Hayes, [1927] 2 K. B. 111. 


Add. Annolation :—-Folld. Baker v. Lloyds 
Bank, [1920] 2 K. B. 322. 


~——.|—Defts. acted as bankers 
for a firm up to Feb. 3, 1014, when the firm 
being insolvent by deed assigned all their 
property to pltf. as trustee for their creditors. 
The deed provided that payments to the 
creditors should be made upon the basis of a 
bkpcy. distribution of the property & that 
secured creditors sbould have the same 
rights as under n bkpcy. At the date of the 
deed the firm had £2,934 to the credit of 
their current account in deft. bank, & the 
bank held certain shares as security for an 
advance to the firm. These shares were 
subsequently sold by the bank & realised 
£812 in excess of the amount of the advance 
to the firm. Eefore Feb. 3, 1014, the firm 
had discounted with the bank a number of 
bills of exchange, which matured after that 
date, & in respect thereof the firm became 
the debtors of the bank to the amount of 
£19,041. In an action by pltf. as trustee 
under the deed to recover from the bank 
the two sums of £2,034 & £812, the bank 
claimed a lien on those sums & also to set 
off a sufficient portion of £19,941 against 
those sums :—Held: the bank’s claim was 
right on both points.—-BakrER ». Lioyns 
Bank, [1920] 2 Kk. B. 322; 89 L. J. K. B. 
912 ; 123 L. T. 330 ; [1920] B. & CO. R. 128. 
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921b. ——- ——— Balance of proceeds of sale of 
shares—Held as security for advances.|/— 
BakER v. LLOYDS BANK, No. 921a, ante. 

923. Add. Annotations :—Consd. Baker » Lloyds 
Bank, [1920] 2 K. B. 322; Re Pinto Leite, 
Ez p. Des Olivaes, [1929] 1 Ch. 221. 

925. Add. Annotation :—Refd. Re Southerden, 
Adams v. Southerden, [1925] P. 177. 

926. Add. Annolation :—Consd. Baker v. Lloyds 
Bank, [1920] 2 K. B. 322. 

Liability for negligent payment of 

cheque—No right to set off sums recovered 

from customer by party defrauded.|—LLoYps 

BANK ». CHARTERED BANK OF INDIA, AUs- 

TRALIA & CHINA, No. 687a, ante. 


9382. Add. Annotation :—Refd. Royal Exchange 
Assce. v. Hope, {1928} Ch. 179. 
Joint & several guarantee—Termina- 
tion.|—By an agreement the six signatories 
thereto jointly & severally agreed with a 
Canadian bank to guarantec repayment up 
to a fixed sum of all liabilities, including 
interest, which a customer had or should 
incur to the bank: it was provided that the 
agreement should be a continuing guarantee 
‘* until the undersigned, or the exor. or ad- 
ministrator of the undersigned, shall have 
given the bank notice in writing to make no 
further advances on the security of this 
guarantee.’”’ In 1913, the bank, without 
notice to the guarantors but with the assent 
of the debtor, increased the rate of interest 
upon the advances to 8 per cent., though, by 
Bank Act (Ik. 8S. Can. c. 29), s. 91, it was 
illegal for a bank to charge more than 7 per 
cent. Subsequently one of the signatories 
diced, & his exors. gave notice purporting to 
terminate the liability of the estate of the 
deceased under the guarantee :—Held: (1) 
the guarantee remained in force against all 
the guarantors until each & all of them or 





930a. 


932a. 





as security to deft. bank. Subre- 
quently they were assigned to pitf. 


subject to the assignment to the bank. | ANDIERBON, 


The bank realised under {ts assign- 
ment :—-J/eld > pltf, was entitled to an 
accounting from the bank in detail, & 
the bank could not, as against pltf., 
charge a higher rate of interest tlian 
pormitted under Bank Act.— Ronerr- 
HON (JOUN) & Son, LD. 0. CANADIAN 
BANK or COMMERCE, [1920] 2 W. W. RR. 
1003.—CAN., 

sh. Assignment of money due under 
agreement for sule of land—- Valid, }—Re 
SuHaw, (1925) 3 >D. L. KR. 1205; 6 
C. B. R. &25.—CAN. 

sj. Common law assigninent of 
money—Subsequent security «under 
Bank Act-——Property passed by assiyn- 
ment— Validity of security immaterial.] 
—IMPERIAL BANK 0. WESTERN SUPPLY 
& EHQurrmentT Co. (1918), 30 D. L. R. 
803.—CAN. 


PART II. SECT. 21, SUB-SECT. 8. 

sk. Mire insurance policies.}— A bank 
may, under 8s, 75 (1) (d@) of the Bank 
Act tako as sccurity the obligations 
of fire insurance companies to pay 
indemuitios stipulated for in fire 
insurance policies.—TURGEON v. Do- 


MINION BANK ae (1930) S.C. OR. 
67; [1929] 4 D. L. R. 1028; affp., 47 
ean K. e 383; 10 C. B. Rh. 212.— 


sl. Prohibited securily— Money lent 
thereunder recoverable.}—A bank may 
recover inoney lent upon a prohibited 
security although it cannot enforce the 
security.—UNION BANK o. FARMER, 
{1917] 1 W. W. RR. 1861.—CAN. 


ain. Authorised securities under Bank 


| 


tet, 8. S88---4uthorised Jorms aust be 
used.) -~ ROYAL BANK OF CANADA 1. 
MACKENZIE vw. ROYAL 
BANK OF CANADA, [1931] 2 D. L. R. 8843 
revag., [1931] 1 D. L. RR. 081.—CAN, 


PART II. SECT. 22, SUB-SECT. 1.—A. 


ni. -}~—A bank has not a 
Hien {n reapect of a deposit or balance 
to the credit of a customer, as there is 
no speeific property on which a Hen 
can operatc.—-Ke MORRIS, CONEYS 8%. 








sn. Lien on goods not in existence— | 


Bank Act, s. 88,.)—The owner of a 
timber liconce, who proposes to go 
into the forest to cut down the trees 
& transform them into what. is com- 
mercially Known as palpyaed & who 
may require financial assistance from 
a bank beforo the pulpwood is pro- 
duced in its commercial form, can give 
the bank which assists bim a valid 
Hen on the finished product, although 
not. in oxistence as such at the time 
of the loan.—LANDRY PULPWooP Co., 
Lrp. tr. La BANQUE CANADIENNE 
NATIONALE, [1928] 1 D. L. 
11927) S. C. 1. 6045.—CAN. 


PART II. SECT. 22, SUB-SECT. 1.—F. 


so. Pledged to third party—Duly 
of bank to diaclose lien. }--Held > such 
a duty cexisted.—LaZAkbD BROTHERS 
& Co. v. UNION 
(1920), 47 O. L. R. 808; 18 0. WL NN. 
200; 51 D. L. R. 636.—CAN. 


PART II. SECT. 22, SUB-SECT. 2. 


mi, —— -.}—Held: money to 
the credit of the customer not shown 
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to be trust funds, might be retained 
& set off by the bank as against the 
indebtedness of the customer on the 
note.—Hoy v. CANADIAN BANK or 
COMMERCE (1918), 24 B. C. RK. 397; 
38 D. L. it. 742.—CAN. 


930i. Sct-off or  counterclaim— 
Balance on current account— Right to 
set off undue promissory note.j—Where 
at the date of the death of a customer 
of a bank there was a deposit to his 
eredit the bank cannot. on the maturing, 
after his doath, of promissory notes 
muade or endorsed by him to the bank, 
set off the amount thercof against the 
deposit.—-TRuUsts & GUARANTEE Co., 
Lrp. v. ROYAL BANK OF CANADA, 
(1931) 1 W. W. R. 689; 2D L. Rh. 
G01.- CAN. 

sp. Bank cashing cheque— Holder in- 
debted to bank.J—A bank, to which a 
cheque has been delivered to be 
cashed, hus no right to set off against 
the proceeds of the cheque a debt owing 
to it by tho holder.— RoYxeEx v. ROYAL 
BANK OF CaNaDa, [1918] 2 W. W. R. 


| 791: 11 Sask. L. R. 218.—CAN. 


R. 4933 


BANK OF CANADA | 


st. Debt not recoverable — Statute- 
barred.J—A bunk has not a Hen in 
respect of a deposit or balance to the 
eredit of a customer, inasmuch as thero 
is no specific property on which a Hen 
can operate ; the only right of the bank 
is a right of set-off, but such a right 
cannot be exercised where a debt is 
statute-barred & not recoverable.— 
Re Morris, Coneys t. Morris, (1922) 
] I. R, 136.-—IR. 

sv. Bank acting as clearing house— 
Jtight of set-off against insolvent bank. }—- 
Re HoME Bank oF Oanabda, [1931] 
1 D. L. R. 589.—CAN. 


their respective exors. or administrators : 


gaye notice to determine it; (2) the increase 
in the rate of interest did not discharge the 
guarantors, but they were liable for the 


principal sum advanced & for such interest | 
as the debtor was legally to pay.—EGBeEnt v. | 


NATIONAL CROWN BANK, [1918] A. C. 903: 
87 lL. J. Pi C. 186; 119 L. T. 659; 35 
TL. R11, P.O. 


Annotation :—As8 to (2) Refd. Re Darwen & Pearce, Associated 
Paper Mills v, Barnes (1926), 95 L. J. Ch. 487. 


938. 
961. 
966. 
974. 


985. 


986. 


986a. Rcperiresnrsras 


rrr ere en at er 


Add. Annotation :—Refd. I. R. Comrs. v. 
Holder, [1931] 2 K. B. 81. 


Add. Annotation :—Refd. Itc Wait, [1927] 1. 


Ch. 606. 


Add. Annotation :—Refd. He Douglas. Er p. | 


Douglas’ (James) Exors., [1930] 1 Ch. $12. 
Add. Annotation :—Consd. British & North 
European Bank v. Zalzstein, (1927) 2 K. 3B. 
Add. Annotation : —-Consd. Tournier 1. 
National Provincial & Union Bank of England, 
[1924] 1 K. B. 461. 

Add. Annotation :—Refd. Tournicr v. National 
Hen & Union Bank of England, [1924] 

. B. 461. 





Without consent of customer.]— 
It is an implied term of the contract between 
a banker & his customer that the bank will 
not divulge to third persons, without the 
consent of the customer express or implied, 
either the state of the customer's account, 
or any of his transactions with the bank, 


or any information relating to the customer | 
; 1008a, —— 


acquired through the keeping of his account, 
unless the banker is compelled to do so 
by order of a ct., or the circumstances 


ee 
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987. -1dd. 


Vol. 111.—Bankers. Cases 982a—1008a. 


give rise to a public duty of disclosure, or 
the protection of the banker’s own interests 
requires it. 

Itf. was a customer of deft. bank. A 
cheque was drawn by another customer of 
defts. in favour of pltf., who instead of paying 
it in to his own account indorsed it to a third 
person who had an account at another bank. 
On the return of the cheque to defts. their 
manager inquired of the last-named bank 
who the person was to whom it had becu paid, 
& was told it was a bookmaker. That 
information defts. disclosed to third persons : 
—Held: that disclosure constituted a breach 
of defts.’ duty to pltf., for though the in- 
formation was acquired not through pltf.’s 
account but through that of the drawer of 
the cheque, it was acquired by defts. 
during the currency of pltf.’s account & 
in their character as bankers.— TouRNIER v. 
NATIONAL PROVINCIAL & UNION BANK OF 
ENGLAND, [1924] 1 IN. B. 461; 93 T. J. K. B. 
449; 130 L. T. 682; 40 T. L. RR. 214; 68 
Sol. Jo. 441 ; 20 Com. Cas. 129. C. A. : 


Annotation :-~Reld. Waterhouse v. Barkor, [1924] 2K. B. 759. 
986b. 2 


BATTS 
BANK, 


- Extent of duty to inquirer. |. 
COMBE QUARRY Co. vv. BARCLAYS 
Lr. (A981), ASTM 1. Re 4. 
Annotation :— Refd. Tournier v. 
National Provincial & Union Bank of 
England, (1924) 1 Ik. B. 461. 


990a. Disclosing any other information relating to 


customer.|——TouRNIER vw. NATIONAL PRO- 
VINCIAL & UNION BANK OF ENGLAND, No. 
N86, ante. 

Prima facie evidence of account.] — 
Dovanass v. LLoyps BANK, litp., No. 408a, 
ante. 
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PART II. SECT. 23. 


935i. JVActher surcty relcased--In- 
crease in rate of inferest.J—Held: an 
increase in the rate of interest charged 
by the bunk to an amount in excess of 
that authorised by Canadian Bank 
Act, without intimation to the gua- 
rantors, did not discharge them from 
their liability.—FEGperr v. NATIONAL 
Crown BANK, [1918] A. C. 903; 87 
L. J. P.C. 186; 119 L. T. 659.—CAN. 


935 ii. S. P. MERCHANTS BANK OF 
CANADA vw. BusH, [1918] 2 W. W. R. 
574, 631.—CAN. 


935 iti, —— Talking new asccurily 
from principal debtor. }—BAaNXK OF NEW 
ZEALAND ©. BAKER, []1926) N. Z. L. hR. 
462.—N.Z. 

935 iv. Note indorsed as security 
for specific purpose—Ceneral hypothecu- 
tion of note by creditor to bank. |— Held: 
surety releascd.—GORDON v. HEBBLE- 
WHITE, [1927] 1 D. L. M1. 817; [1927] 

e ° RR, 9— AN. 

sw. Account settled between bank & 
customer—Hlaw far binding on murety 
of customer.J—Even if a certificate 
given by a customer of a bank of the 
corroctness of the condition of his 
account as stated therein constitutes 
an account stated between the bank 
& its customer, yet such certificate 
cannot be conclusive as against the 
surety of the customer.—STANDARD 
BaNK OF CANADA t. ALBERTA EN- 
GINEERING Co., Lrp., (1917) 1 W. W. R. 
1177.—CAN. 








sx. —— Specal agreement 
to acce accounl.}—An express pro- 
vision In the guarantee given to the | 
bank iat the stating, settling or | 


admission of an account between the 
creditor & the bank should be con- 
clusive evidence against the sureties 
cannot be effective to prevent the 
sureties from objecting to illegal 
charges, nor to charges, which though 


not illegal, were improper to the kKnow- 
ledge of the bank.—NORTHERN CROWN 
BANK ». Woopcrarrs, LTp., [1917] 
1W. W. RR. 1205; 33: D. L. RR. 3867.— 
CAN. 


sz. idvance also secured by crop to be 
grown—Right of surely to procecds of 
crop.)——-Where a bank advances mnuney 
for the purchase of seed grain on the 
security of the crop to be grown there- 
from & also procures the signutnure of a 
surety to the borrower's note, the 
surety has aright to have any monoy 
realisod out of the crop appropriated 
to the reduction of the debt for which 
he became surety to privrity to all other 
Claims of the bank against the borrower. 
—PROUDLOCK v. CANADIAN BANK OF 
COMMERCE, [1925] 2 W. WL. l. 150; 19 
Susk. L. R. 413.—CAN. 


sa. dArrawjement between debtor dt 
surety —Drafted by bank's aolicitor - - 
Effect on bunk as creditor.|--IMPEBRIAL 
BANK OF CANADA v. Hancock, [1050] 
3 W. W. . 398; (1951) 1 D. L. dt. 
426.—CAN. 


PART II. SECT. 25. 


957 ii. Rights of bank.J—A 
cheque on the 8S. Bank, which was 
indorsed by the puyce to the H. Kank, 
was deposited & applied aguinust his 
overdraft after the H. Hank had 
suspended payment at ita head office, 
but before notice thereof reached thi: 
Jocal branch {tn which the cheque was 
deposited :—Held: the H. Bank was 
enlidied to enfurce payment of the 
cheque from the drawer.—SULLIVAN v, 
Home Bank oF CANADA, {1927]21D. 0. 1b. 
1097; S. Cc. ht. 11Li.— CAN, 

957 ili, Collection of bills for customer 
— Money received—Lights of customer, 
—Where a branch of resp. bank ha 
recelved biils from applts. for collection 
& remittance of the proceeds, & uftor 
collection but prior to romitting the 
bank suspended payment :—Held: (1) 
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upplts., having employed tho bank as 
ae whole in a flduclary capacity, wero 
entitled fo oa prior charge on the 
balanecs hold bv the bank as 2 whole 
at the dato of suspeotion of payment ; 
(2) applts. were not entitled to a prior 
charge on the bank's goneral assets. ~ 
SHAW WALLACE & Co, tv. AMIUTHAR 
NArIONAL Bank (IN LIQuipaTion) 
(1926), I. GO. &. 7 Lah. 155.—IND. 


PART II. SECT. 26. 


985 fi, -~—-- .}—Nelther the 
assignee of the equity of redemption 
of property mortgaged to oa bunk, 
nor a surety who has mortgaged 
property by way of collateral security 
to a bank ds entitled to obtain from 
the bank the same full aecount. that 


os 


i the bank ts obliged to give its customer, 


A guarantor of a customer's aecount 
With a bank is not entitled to demund 
from the bank w copy of the account, 
but is entitled to demand from the 
bank information as to the balance 
then owing, the rate of interest churged, 
& the amount, if any, reallaod by the 
bank in respect of collateral securities. 
—Ross v. BANK OF NEW Sout WALES 
(1928), 2&8 S. RN. SL OW. 5303 45 
N.S. W. W.N. 117.—AUS. 


PART Il. SECT. 28, SUB-SECT. 1. 


1004 Iv. ~--—— --— --——..] —An order 
toe inepect the books of a bank relating 
to the account of @ person not party 
to the tigation will seldom or never 
be exercised except where such account 
is in form or substance really the 
account of a party to the Ntigation, or 
ja kept on his behalf, so that entries 
in it would be evidenco syzainst him 
at the trial. In any ecnse, no such 
order will be made unless the third 

arty haa been given an opportunity 
oO attend the hearing of the applica- 
tion.— JAMES v. MAHIN (NO. 3), [1929] 
N. Z L. H. 899.—N.Z. 


Cases 1010—1022. EnaiisH anD EMPIRE 


1010. Add. Annotation :—Refd. 
Barker, [1924] 2 K. B. 759. 

1011. Add. Annotation :—Refd. Ironmonger v. 
Dyne (1928), 44 T. L. R. 579. 

1012. Add. Annotation :—Refd. Waterhouse v. 
Barker, [1924] 2 K. B. 759. 

1012a. ——— Entries tendifg to incriminate.]— 
On an application under Bankers’ Books 
Evidence Act, 1879 (c. 11), 8. 7, for leave to 
inspect & take copies of entries in a banker’s 
books before the trial of an action, the ct. 
is guided by the general rules regulating the 
inspection of documents before trial. There- 
fore if resp. to the application, being a party 
to the action, objects in proper form that 
the entries tend to incriminate him, the ct. 
will not grant the leave applied for.—WaAtTER- 
HOUSE v. BARKER, [1924] 2 K. B. 759; 93 
L. J. K. B. 897; 182 L. T.16; 40 T.L. R. 
805; 69 Sol. Jo. 51, C. A. 

1012b. --— -|—-Where, under SBankers’ 

Books Evidence Act, 1879 (c. 11), 8. 7, an 
- order is made for the inspection of a judgment 


Waterhouse v. 
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PART II. SECT. 28, SUB-SECT. 2. 


1016 v. —— What are “ legal pro- 
cecdings "J— A Con. issued a summons 
to the manager of a bank, requiring 
him to attend before w Ikoyal Com- 
mission & give evidence, & to produce 
the ledgers containing the accounts of 
certain perrons, & also all cheques 
drawn on the accounts & all deposit 
KklUips affecting such accounts. Later, 
on being informed of the diffawty in 
producing the ledgers, the Comr. 


produce copies of 


donce Act. :-- 7ield : 





proceedings 7? 
of Bankers’ Books 





| AUS 


| 
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made a verbal order to the bank to 
accordance with Bankers’ Books Evi- 


before the Commission were not “ legal 
within 


the verbal order was invalid ; but. the 


KUMIDONs Was Vvalid.—McCURMACK v. 
CAMPBELL (1930), 3. 


Vv. 
sa. Pay-in slipa.J—A bank retaining | Ar 


DiaEst SUPPLEMENT. 


debtor’s account with a banker, the ct. has 
power to make the order extend to the 
banking account of a person other than 
debtor, if the account of that other person 
was controlled by debtor & was used by 
debtor for his or her own purposes.— 

IRONMONGER & Co. v. DYNE (1928), 44 T. L. R. 

579, C. A. 


1018. For “ss. 2&5” read “ss. 2-5.” 


Add. Annotation :—Refd. Waterhouse v. 
Barker, [1924] 2 K. B. 759. 
1016. Add. Annotation :—-Refd. Waterhouse v. 


Barker, [1924] 2 K. B. 759. 

1017. Add. Annotation :—Aa to (1) Apld. Water- 
house v. Barker, [1924] 2 K. B. 759. 

1018. Add. Annotations :—Apld. Waterhouse v. 
Barker, [1924] 2 K. B. 759. Consd. Iron- 
monger v. Dyne (1928), 44 T. L. R. 679. - 

1019. Add. Annotation :—Refd. Waterhouse v. 
Barker (1924), 182 L. T. 15. 

1022. Add. Annoiation :—Refd. Waterhouse v. 
Barker, [1924] 2 K. B. 759. 
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pay-in slips which have accompanied 
payments into a customer’s account 
does not hold them as the agent. of 
the customer, who, consequently, will 
not be ordered in an action to which 
he is a party to produce them as 
documents in his possession or power. 
Tn such an action the ct. also declined 
to make apy order relating to those 
documents under Kvidence Act, 1915, 
a. 89.—LEVER v. Macuoire, [1928] 
L. . 262; 49 A. L. T. 194; [1928] 
gus Ju. R. 169.—AUS. 





the entries in 


the proceedings 





the imeaning 
Evidence Act, & 


It. (Q.) 228.-—— 


16a. ——— Procured by fraud—Duty of Benchers. } 

—The Benchers of the Inns of Court owe a 

duty to the public in respect of admission 
therefore a fraud committed 
upon them to procure such admission is a 
mischief against public policy none the less 
because its intent is not to procure money for 
BasSEyY 
T. L. R. 222; 75 Sol. Jo. 121; 22 Cr. App. 


to the Bar: 


the offender.—R. v. 


Rep. 160, C. C. A. 
81. 


SECT. 1, SUB-SECT. 1. 
bi. —— Nature of duties devolving 
wpon.|—-The discharge of the dutic 
under Law Society Act, now R. S. O., 
1914, c. 157 is not a matter of mere 
private concern, but one affecting the 
ublic, having to do with the well- 
ing of the society in maintaining the 
standards which should prevail in the 
legal profession; &, ess in & Cage 
of manifest wrong, thore shoujd be no 
interference with the society’s exorcise 
of its statutory powers.-—HALL v. BALL 

(1923), 54 O. L. R. 147.—CAN. 


SECT. 1, SUB-SECT. 2.—-A. 


11 ii. For * (1905), S. C. 221 " read 
“ 11905) T. S. 221.” 


11 Si. —— Withoul eramination— 
Manaying clerk to solicttor.j—In Law 
Practitioners Act, 1908, a. 5, the words 
* managing clerk to a solr.’? must be 
taken in the strict sense to mean ono 
who has contro] & supervision of other 
clerks in the solr.’s employ.—Re 
aaa {1918} N. Z. L. 561.— 


01... —-— Qualification—-Knglish bar- 
chaep ch iid Hate sought admission as 
an advocate on the ground that he was 
admitted as a barrister in England & 
had passed an examination in Natal 
statute law & practice as required by 
the proviso to Ord. 32, r. 38. The Law 
Society opposed on tho ground that it 
was necessary for appct. also to have 
passed the ecxamination in Union 


statute law required by sect. 2 of 
Act 19, 1921:--Held: as appct.’s 
qualification quired outside the 


Union wonld not have entitled him to 
admission in Natal, sect. 2 of Act 1%, 
1921, dkl not apply to him.—Ez p. 
ROBINSON (1930), 51 N. L. Lk. 305.— 


. AF. 


grant: mandamus to compel Benchers 
of a Law Society to admit an individual 
as member witb 6 view to his qualifying 
himself to be called to the Bar.—He 
HaGeL & Law SocigTy OF BRITI8sN 
Sonne (1922), 31 B. G R. 75.— 





SECT. 1, SUB-SECT. 2.—B. 


26 lil, —— ———- —— Duty of tribunal 
to come to a finding. }--Where the High 
Ct. did not think fit summarily to 
reject a complaint made inst an 
advocate, & was obliged, therefore, 
to refer the casc for inquiry to the 
Bar Council, & the tribunal, after 
certain evidence bad been taken on 
affidavits, on the intimation of com- 

lainant’s solr. that he withdrew 
he complaint reported “in these 
circumstances the inquiry cannot be 
farther proceeded with. the ct. referred 
the matter back to the tribunal, hoid- 
ing that the Act required the tribunal 


to come to a finding.” — Bark 
Counciis Act (1929), I. L. R. 57 Cale. 
724.—IND. 


Add. Annotation :—Refd. Towle v. Improved 
Industrial Dwellings Co., [1931] 1 K. 


50a. ——-.]—All motions before the ct. must be 


-& plead, 


BARRISTERS. 


66a. 


Vol. I. Cases 16a—110. 


made by counsel._—DRAKE v. MORGAN (1858), 
27L. J.P. & M.8; 4 Jur. N.S. 32. 


Before parliamentary commission.) — Brt- 
FasT Riots COMMISSION CASE (1886), 21 
L. Jo. 556. 


Add. Annotation :—Refd. Marson v. Unmack, 


After this case add the following cross-refer- 


ence: See, further, JUDGMENTS, Vol. XXX., 


sl. Effect of entry on roll of advocates— 
Right of retired judge to practise tn High 
Court, }—After his retirement from the 
position of a judge of the High Ct. 
at Patna, India, applt. with a view to 
ny ractice at the Bar of that 
ct. appl to have his name entered 
on the roll of advocates as required 
by Indian Bar Councils Act, 1926. 
The judges, by a majority, held that 
he was entitled to be so enrolled under 
that Act, but added that in view of the 
fact that be had been a permanent 
qudee of that ct. they refused to allow 

m to appear in the cts. of the pro- 


vince. On appeal against that. refusal : 


| —Held: by belay entored on the roll 


had established a 
statutory right to practise of tho 
Indian Bar Councila Act, 1926, 
a. 14 (1) providing that, “ An advooate 
sha]) be entitled as of right to practixo 
.. . inthe High Ct. of whioh he js an 
advocate. . . ."—-PRAFULLA RANJAN 
Das v. Patna Hian Court Jundrs 
(1930), 47 T. L. R. 98, P. C.—IND. 


SECT. 2, SUB-SECT. 1.—D. 


a {. Before High Court of Madras — 
Exercising insolvency iction— 


of advocates app 


juried 
Right to _‘‘act.’"}—Advocates, enrolled 
in the High Ct. of Madras, under 
Indjan Bar Counclls Act (I of 1926) 
are, by virtue of sects. 2 (a), 8 & 14 
of the Act, entitled not only to appear 

but also to “act in the 
insolvency jurisdiction of the High 
Ct. Insolvency Itules of the High Ct., 
r. 128, which allowed advocates only 
to appear & plead tn that jurisdiction, 
Is no longer in force. ite POWERS OF 
atl (1928), I. L. i. 52 Mad. 92. 


— 
e 


sa. Natal—Qualification acquired ovut- 
side Natal.}—A person admitted ax an 
attorney in Natal by virtue of qualifica- 
tions acquired elsewhere than in Natal 
ia not entitied to appear as counsel in 
the Supreme Ct. or to practise us an 
advocate until be has served under 
articles {n Natal fur at Joast 18 months. 
—INCORPORATED Law SOcIKTY v. 
a eae (1929), 50 NL. LL. HK, 318.— 


SECT. 2, SUB-SECT. 1.—-A. 
sb. Barrister of five gre” standing 
—What constitutes.}—Held: appit., 
who had been called to the Bar more 


' than five years, but had never practised 
' as a barrister, wan a “ barrister of not 


less than five yoars’ standing '? within 
the eens of Industrial Arbn. Act, 
8, 6 (7).—MCCAWLEY ,w. It. (1918), 26 
Co. L. R. 9.— AUS. 


SECT. 3, SUB-SECT. 1.—A,. 


g. For ‘IR.”’ at the end of this case 
read “‘ SIERRA LEONE.’’ 

ac. For conviction for perjury in 
England—-Diebarment in Englarnul— 
How far binding on Indian court.}— 
Held: (1) the loss of the privilege of 


35 


71. 
(1931), 47 (1928] P. 168. 
84. 
pp. 208 et seq. 
. 263. | 110. 


Add. Annotation :—Refd. Apted ». Apted & 
Bliss, [1930] P. 246. 


being a barrister in England, though 
the only qualification for admission in 
India as an advocate, did not neoes- 
sarily ontail disbarment inthe High Ct. 
(2) Suspension for one year ordered 
in this case.— He AN ADVOCATE (1923), 
I. L. R. 46 Mad. 903.—IND. 


sd. Professional misconduct— Under 
Pleaders’ Act—Canvassing for work.}— 
S., a district pleador, holding a Sanad 
for the Surat District, sont circular 
posteards to the public under his 
signature as a High Ct. pleador stating 
that he had been authorised by the 
District. Ct. to oxamino Wakf proportics 
& to issue certificates. In fact all 
that he had beeu authorised to do was 
to examine accounts for cortain apecine 
Wakt properties on his separate 
application fn cach case, but was not 
authorised to audit the accounts of 
Wakf propertich generally :-—Held : 
it, was improper conduct on the part. 
of S, to issue euch postcards & to 
canvars for the auditing work in the 
way that he did & vols dh he waa 
guilty of an offence under Pleaders’ 
Act, a. 26.---GOVERNMENT PLYEADER 
® SippicKk (1929), I. lL. RR. 53 Bom. 
640.—-IND. 


80. 
No power to exercise inheront. disci- 
PHnary jurisdiction over legal practi- 
tioners, Judependently of the Legal 
Practitioners Act. & the Indian Har 
Councils Act, now exiets tu the High 
Ct. in respect of thelr professional or 
other mixconduct. No disciplinary 
power over Jegal practitioners or power 
Lo pec for contempt outside the 
Indian Ponal Code is vested in) the 
Bubordinate Gth..-MAHANT SHANTA- 
NAND GIK v. MAHANT BABUDEVANAND 
Gir (1930), I. L. 2. 52 All. 619, IND. 


sf. Procedure of High Court—Under 
Rar Councila Act, 1926.)—As from 
Juno 1, 1928, the procedure by which 
an advocate can be called upon to 
answer for misconduct is governed by 
Bar Councils Act, 1926, se. 10 et sey. 
Jo proceed under sect. 10, the Hig 
Ct. ia required, by sub-nect. ( i of that 
suct., if it dows not summarily roject 
the complaint, either to refor the case 
for inquiry to the Bar Council, or, after 
consultation with the Bar Councfl, 
to refer it to the ct. of a District Judge. 
Similar powers of reference are given 
where the et., Instead of acting on a 
complaint, acts on ita own motion. 
But in cither event, it ia necessary for 
the case to be either referred to the 
Bar Counef), or at any rate for the Bar 
Council to be consulted.—Zie A VaKk). 
7 ao (1928), 1. L. R. 51 All 


sg. Under Legal Practitioners Act, 
8, 12.]--The discretion of the High Ct., 
in each particular care under sect. 12, 
ia absolute, & it can let off a pleader 
with an admonition or suspend him 
or strike him off the rolls.—Re A 

one (1920), I. L. R. 57 Cale. 337. 


met 


Kuatent of duriadiction, |—- 


ee me 


Cases 148a—328a. 
148a. 





-}—On an indictment farrape, prisoner 
ought to be defended by counsel.—R. v. 
HANcocK (1931), as reported in 23 Cr. App. 
Rep. 16, ©. C. A. 


155a. Under Poor Prisoners’ Defence Act, 1930 


162a. 


191. 


19ia. 


SECT. 5, SUB-SECT. 1.—A. (g). 


188 1, Party proposing employment— 
Proceeding against previous client.J— 
Appct., an advocate, allowed resp. to 


(c. 32).} —R. v. TIDMARSH (1931), 28 Cr. App. 
Rep. 79, C. C. A. 

Right of Junior counsel settling plead- 
ings to lead another junior counsel.|—A 
member of the Outer Bar settled pleadings & 
led at trial. Another member of the Outer 
Bar was briefed to attend trial as his junior. 
On party & party taxation the taxing master 
disallowed the fees paid to the second counsel 
on the ground that the junior who settled 
the pleadings could not lead, but could be 
led by a senior either of the Outer or Inner 
Bar :—Held: junior counsel who settled 
pleadings could lead another junior counsel, 
& fees of both counsel should be allowed.— 
DouGLAS v. ASSOCIATED NEWSPAPERS, LTD. 
(1922), 67 Sol. Jo. 48. 


Add. Annotation :—Apld. ie Morgan, Brown 
v. Jones (1927), 71 Sol. Jo. 650. 


-]|—-Whcere trustees are represented 
by the same firm of solrs. & one of them is 
interested in the trust fund beneficially, it 
is prima facie the solrs.’ duty to employ 
separate counsel to represent the independent 
trustee, in order that the ct. may have the 

















221 xi. 
DINNER (1899), 4 Terr. L 
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assistance of such separate counsel.—Re MOR- 
GAN, BROWN v. JONES (1927), 71 Sol. Jo. 650. 


220a. ——— Of junior counsel—Proportionate to fee 


242. 
291. 


300. 
311. 


of leader.|—A junior counsel is entitled to 
be allowed two-thirds of the fee allowed to 
his leader & the taxing master has no power 
to direct that the amount of the fee of junior 
counsel on the hearing before the master in 
chambers should be deducted from the 
amount of the fee allowed on the adjourned 
hearing before the judge in ct., on the ground 
that the brief was practically the same on 
each occasion.—Re Park, Bott v. CHESTER 
(1921), 66 Sol. Jo. (W. R.) 2. 

Add. Annotation :—Refd. Minter v. Priest, 
{1929] 1 K. B. 655. 

Add. Annotations :—Apld. Shepherd v. Robin- 
son, [1919] 1 K. B. 474. Refd. Sourendra 
Nath Mitra v. Srimati Tarubala Dasi (1930), 
46 T. L. R. 191. 

Add. Annotation :—Refd. Shepherd v. Robin- 
son, {1919] 1 K. B. 474. 

Add. Annotation :—Refd. L. v. L., [1931] 
P. 63. 





323a. Express instructions given to solicitor.]— 


of the amount, allowed to senior counsel. 
~—te GOPALCHANDRA SINGHA (1930), 
]. di. R. 58 Cale. 605.—IND. 


J 


e kh. 3 0.—CAN . 


At the hearing of an action for debt counsel 
for deft. consented to judgment against his 
client for part only of the claim, pltf. abandon- 
ing the balance. Without the knowledge of 
counsel on either side, or of the solrs. for 
pltt., deft. had given instructions to her solrs. 


discussed.— MUTHIAH CHETTIAR wv. 
MutTno K. R. A. Karorrpan CuETT! 
(1927), I. L. KR. 50 Mad. 786.—IND. 

mitted to practise by the appropriate 


givo him instructions in full without 
warning him that. the other side had 
approached him to ropresent them in 
the matter & that he had not declined 
the offer. He, however, was not 
retained by resp. & the brief of the 
other side being offered to him, accepted 
the same -~—Held :) whilst) the action 
of resp. did not amount to professional 
misconduct, the case cume within the 
ambit of the rule that counsel ought 
not to uccept a bricf against a party, 
even thongh that party refuses to 
retain him, in any case fn which ho 
would be ombarrassed {n the discharge 
of his duty by reason of the confidence 
& applt. was rightly refused pormission 
td the trial ct. to appoar in the suit.— 

- ko Ko Gy vo. U SAN Mya (1930), 
J. Iu RR. 8 Ran. 446.—IND. 


180 ili, -—--- ——.]—A lIcgal practi- 
tioner may change sides, but, if, as in 
this onse, such conduct is Hkely to 
cause mischief or reasonable mis- 
approbension in the mind of his late 
client, the ct. would not allow the 
advocate to appear for the other party. 
—MAaUNG SHIN Gy v. MANKCKJEE 
(1929), I, ivr Iti 8 Kan. 44.—IND. 


SECT. 5, SUB-SECT. 2. 


206 vi. -]—Wheroe a pleader 
suod to reaover from his client a sum 
of moncy as remuneration for his 
servicos as a ploudor, on the basis of 
a verbal agreemont entered into with 
his client, or, if the agreement was held 
to be invalid, on the basis of quantum 
merutl:—Held: though the agrve- 
ment was vold under Legal Practi- 
tionera Act, 8. 28, the pleader was 
engtled to reasonable compensation 
for work & labour done by him on 
behalf of the client.—THANGAMMAL 
AYIYAR 0. KRISHNAN (1929), I. L. Ki. 
53 Mad. 309.-—IND. 


2171. Amount of sb green! faba rd 
of “two-thirds”? rule in India.)-—The 
umount of fees allowed to junior 
counsel] must be adjusted by the 
Taxing Master according to two-thirds 








sh. **‘ Normal’ fees—Iees in big & 


| dificult cases.}—Held: both are just 


buch fees as a practising law-agent 
finds sufficient in order to command 
the services of competent counsel] in 
cases Of a similar character.—CAaLk- 
DONIAN Ry. Co. v. GREENOCK CORPN., 
GLASGOW & SOUTH WESTERN Ky. Co. 
vw. Samu, [1922] S. C. 299.—SCOT. 


SECT. 5, SUB-SECT. 4. 


238 ii. -J—-There is no hard & 
fast rule rendering counsel in a cause 
incompetent as a witness in that cause. 
ie BiCKER, [1929] App. D. 167.— 





252 xiv. --—-.]}--GRADY vw. WAITER, 
CAN, D. 1. 1.838; 1M. P. R. 116. 


SECT. 5, SUB-SECT. 6. 


2741. AZisconduct—Insecrting libel on 
judge in notice of appeal—On tnstruc- 
tions of client.J—Held: this conduot 
wos highly improper.—JacoB & Go. »v. 
RasH BrnarRi GHosK (1920), 1. L. RK. 
47 Calc. 828.— IND. 


274 fi. —— Refusal to take brief.)— 
The refusal of a lawyer to take up 
«a brief for a membor of tho public, 
& solely on the ground that he 
be appearing against a brother 
who was tho litigating 
party on e other side, or putting 
forward untrue excuses, when the real 
reason is a disinclination to appear 
against a brother practitioner, is pro- 
fessional misconduct; that is, it is a 
breach of the duty which the accept- 
ance of .the atatus of an advocate 
dcmanda from every man who becomes 
an advocate.—MUHAMMAD INAYaT ALI 
v. ee (1929), 1. L. R. 51 All. 892. 


SECT. 5, SUB-SECT. 7.—C. (b) i. 


201 i. General rule. )— Rules regarding 
competency of counsel to compromise 
suits, make admissions, or confess 
judgment, so as to bind their clients, 


36 


ee 

woule 

peneeuones 
1 


ct. in India, when briefed in a sult, 
including a suit in the ct. of a sub- 
ordinate judge, has the implied 
authority of his client to settle the suit 
by a compromise. If he is briefed in 
an interlocutory matter he has implied 
authority to settle the whole suit 
where it appears that the intention 
was to place him in the sume ponsition, 
& to arm him with the same authority, 
as though he had been briefed tu con- 
duct the whole suit.—SOURENDRA 
Nati Mirra v. TARUBALA Dasl (1930), 
57 L. RR. Ind. App. 133, P. C.—IND. 
294i. Power presumed—Counsel ap- 
parently properly instrucled—Party's 
ayent present urnthout prulest.|—NIL- 
MONE CHAUDHURI v.. KepAR NATH 
Daca (1922), I. L. F@ 1 Pat. 489.— 


300 iv. .]—A settlement within 
the apparent general authority of 
counsel :—Held: binding.—B. N. SEN 
& BROTHERS v. CHUNIT LAL Dutt & 
Co. (1923), I. L. R. 51 Culc. 385.— IND. 


301i. Authority to compromise out 
vf court.)}—A compromise etfected by 
counsel on behalf of his client out of 
ot., & not assented to by his client, is 
only binding upon the client if it is 
expressly authorised or subsequently 
ratified by the client or by his agent 
authorised in that behalf.—AskaRaU 
CHOUTMAL tw. East INDIAN Ry. Co. 
(1925), 1. L. R. 52 Cale. 386.—IND. 
801 ii. -]—The fact that nogotia- 
tions for compromise between counsel 
took place before the hearing of tho 
suit conimenced, or were carried on 
outside the ct., does not vitiate the 
ment.—JOHURMULL BHUTRA v. 
EDAR NATH BHUTRA (1927), I. L. R. 
55 Calc. 113.—-IND. 


SECT. 5, SUB-SECT. 7.—C. (b) ili. 


t i. ———.}--The general authority 
of counsel to compromise a suit does 
not extend beyond matters in the suit. 
—Jo MULL BHUTRA v. KEDAR NATH 
Ha (1927), 1. L. R. 55 Cale. 113.— 








Annotation :—Refd. Sourendra 
Tarubala Dasi (1930), 46 T. L. R. 19 


that the case was not to be settled. Upon an | 
application made before the judgment was | 
drawn up :—-Held : the case must be restored | 
to the list for hearing.—SHEPHERD v. Rontn- | 
son, [1919] 1 K. B. 474; 88 L. J. K. B. 873; | 
120 L. T. 492; 35 T. L. R. 220, C. A. 

Nath Mitra v. Srimatl i 


824. Add. Annotation :—Distd. Shepherd v. Robin- | 


son, [1919] 1 K. B. 474. 


\ 


826. Add. Annotation :—Apld. Shepherd v. Robin- ' 


SECT. 5, SUB-SECT. 7.—C. (b) iv. 
334 ii. 


son, [1919] 1 K. B. 474. 


831. Add. Annotation :—Apld. Shepherd v. Robin- | 


son, [1919} 1 K. B. 474. 


835. Add. Annotation :—Refd. Shepherd v. Robin- | 


son, (1919) 1 K. B. 474. 


347a. -—— Whether evidence for opposite party.}— ' 


The judge at a trial will not take the facts 
from the opening of the counsel on the | 
opposite side.—MACHELL v. Enuis (1845), 1 
Car. & Kir. 682. 
856a. Whether binding at second trial.|—A man | 
was employed by a railway co. to sweep their | 
yard & goods warehouse. 
rails ran through the yard, & it was his duty ' 
to sweep between the lines, but to stand | 
clear of them when trucks were being run | 
over them. On June 10, 1918, a capstan | 
man in the employ of defts. gave notice to | 
the man that he was going to run trucks! 
into the yard, which notice the man acknow- | 
ledged. The first truck was sent in, & the 
capstan man stated that he saw the inan | 
apply the brake to it, which was not a part 
of his duty, & then leave the yard. A second 
truck was then sent down on another line, | 
& shortly afterwards the man was found 
sitting on the ground, having sustained 
injuries from which he died. Upon a claim | 
by his widow for compensation under Work- : 
| 
| 


Several lines of 


men’s Compensation Act, 1906 (c. 58), an 
admission was made by counsel at the 
trial that ‘‘ deceased was crushed between 
two waggons & sustained abdominal injury 
from which he died.”” A new trial having 
been ordered :—Held: the above admission 
was not to be binding at the second trial.— | 
DAWSON v. GREAT CENTRAL Ry. Co. (1019), ' 
88 L. J. K. B. 1177; 121 L. T. 268; 12 | 
B. W. C. C. 163, C. A. 





.}—Where the advocate 





et nett 


Vol. IfI.—Barristers. Cases 328a—466. 


3838a. Duty to assist court—By citing all relevant 


authorities.|—Upon the hearing of an appeal 
in the House of Lords, it is the duty of 
counsel to bring to the attention of the House 
any authority, statutory or other, within 
their knowledge which bears one way or the 
other upon the matters under debate, irre- 
spectively of whether or not the particular 
authority assists the case of the party who is 
aware of it. It is likewise the duty of those 
who instruct counsel, if they are aware of 
any such authority, to bring it to the atten- 
tion of counsel, in order that they in 
turn may bring it to the attention of the 
House.—GLEBE SUGAR REFINING Co., LTp. v. 
GREENOCK Port & HarkBours TrusTEEs, 
(1921]2 A. 0.66; 125 L. T. 578; 377. L. R. 
436; 65 Sol. Jo. 551, H. L. 


883b. Duty to disclose adultery of petitioner in 


389. 


453. 


465. 





behalf.— DOMINION ART Co.,, Litp. v, 


suit for dissolution of marriage.|—Where a 
petitioner has committed adultery it is the 
duty of his counsel & solr. to disclose the 
fact to the ct. if they are aware of it.— 
ABRAHAM v. ABRAHAM & LAnpIna (1919), 
120 L. T. 672; 35 T. IL. R. 871 ; 63 Sol. Jo. 
dil. 

Disclosure of petitioner's adultery in suits 
for dissolution of marriage generally, see 
Huspann & WIFR. 


Add. Annotation :—Apld. Grinham v. Davies, 
[1929] 2 K. B. 249. 

After this case add, See, also, NEGLIGENCE, 
Nos. 842, 842a. 


| 408a. ras ——.]—Pracricre Norn, [1920] W. N. 
34. 


| agta. ——- —-——.]—The House of Lords has a 


prior claim to the attendance of counsel over 
other cts., & before absenting himself counsel 
ought to have made an application for leave 
to be absent. —ABRAM S.S. Co. v. WESTVILLE 
SHiprIna Co. (1928), as reported in 67 
Sol. Jo. 585, IT. L 


Add. Annotations :-—-Refd. Banbury v. Bank 


of Montreal, [1918] A. ©. 626; Wilson v. 
United Counties Kank, [1920] A. C. 102. 


Add. Annolation :--Consd. De Freville 
Dill (1927), 43 T. L. BR. 431. 


v. 


—_—. te ee tes ee 
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BebLrasr Corpn., (1820] 2 1. RK. 125, 
133. eras IR. 


for one of the parties in a proceeding 
for the grant of letters of administra- 
tion under a misapprehension con- 
sented to the other party being granted 
the letters :—Held: if such consent 
was given without instructions the 
client might withdraw the consent at 
any time prior to the actual issue of 
letters.—K YyonE Hor Tser v. KYON 
Sea Son (1925), I. L. R. 3 Ran. 261.— 


SECT. 5, SUB-SECT. 8. 


sa. Counsel must not combine fune- 
tions of advocale d witness.|—- CAIRNS 
ao {1931} 3 W. W. BR. 335.—-- 


SECT. 5, SUB-SECT. 10. 


ei. ——.}- In an action for damages 
for breach of contract, certain admis- 
sions were made itd counsel for both 
parties & put in at the trial by coneent : 
—IZleld: deft. was bound by the 
admissions made by counsel on his 


nea cs ee a ag an arenes ana 


Mureny (10923), 64 OG. Le. R. 3832. 
CAN 


SECT. 6, SUB-SECT. 1. 

383 i. Should not make scan- 
dalous charges. |}—Mombers of the legal 
profession are under no duty to their 
clients to make grave &. scandalous 
chargen against either judges or the 
opposite parties on thele cHent's mere 
wish. They are respousible to the 
ct. for the fair & hunect conduct of the 
case, They are not mere onta of 
the man who Jays then, 
acting in the auiinistration of justice. 
—He DIVARKA PRASAD MITHAL (1923), 
I. L. R. 46 All. 121.—IND. 

883 ii. —— Duty as regurds offensive 
questions.}—An advocate should exer- 
cise his own discretion bofore putting 
an offensive queation.—M. BANERJEE 
ve. ANUKUL CHANDRA MiTRa (1927), 
I. lL. Kh. 55 Calc. 85.— IND. 

sf. May criticise estions sulymilicd 
to jury— After asking for direction 
& calling no evidence.}—STKKELK 
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429 ii, ---- J —ste =DIVARKA 
hee MITHAL, No. 3&3 1., ante.— 


eee 


439 ii. —--~—- ~--—-.J--In an 
action of damages for breach of promise 
of marriage defender made a touder of 
£100 & exponses, which was not ac- 
cepted by pursuer. Tho jury having 





Hit Are | awarded the pursuer tho sum of £75, 


she moved for a new trial on the 


i ground that counsel for defender, in 


addressing the jury, had used words 
which represented that an award of 
£50 would carry the pal eR of the 
action. Thect., holding that there had 
beon no intention to mislead the jury, 
& that the words used did not neces- 
sarily Lear the meaning put upon them 
by purer & had not prevented tho 
trial from being & fair one, refinsed to 
grant a new trial.— REEKIF 7. M'KIN- 
VEN, [1923] 8. C. 733.--- SCOT, 


17. 


20. 
22. 


22a. 


ENGLISH AND Emprre Diacrst SuPPLEMENT. 


BASTARDY. 
Part |The Presumption of Legitimacy. 


Add. Annotations :—Refd. Gaskill v. Gaskill 
(1921), 126 L. T. 115; Warren v. Warren, 
{1925] P. 107. 

Add. Annotations :—Refd. Gaskill v. Gaskill 
(1921), 126 L. T. 115; Farman v. Farman 
(1924), 40 T. L. R. 823. 
Add. Annotation :—Consd. 
[1926] P. 24. 

Add. Annotation :—Refd. Gaskill v. Gaskill, 
[1921] P. 425. 

Add. Annotations :—Refd. Gaskill v. Gaskill, 
[1921] P. 425; Russell v. Russell, [1924] 
A. C. 687. 

Add. Annotations :-—Apld. Warren v. Warren, 
[1925] P. 107. Refd. Russell v. Russell, 
[1924] A. C. 687. 

Add. Annotation :—Refd. Andrews v. Andrews 
& Chalmers (1924), 40°T. L. R. 878. 

Add. Annotations :—Consd. Russell v. Russell, 
(1924] A. C. 687; Mart v. Mart, [1926] P. 24. 
Refd. Andrews v. Andrews & Chalmers (1924), 
1382 L. T. 400. 


a eee 


Mart v. Mart, 


.]|—In the absence of evidence 
to the contrary the presumption of legitimacy 
does not arise in the case of a child born to a 
resp. more than nine months after she has 
obtained, under Summary Jurisdiction 
Married Women’ 8 Act, 1895 (c. 38), an order 
that she be no longer bound to cohabit with 
petitioner.— ANDREWS v. ANDREWS & CHAL- 
mMrERs, [1024] P. 255; 93 L. J. P. 187; 132 
L. T. 400; 40 T. L. R. 878. 








Annotation :—Refd. Mart v. Mart, [1926] 1.24. 


22b. 


Tv en 
of wedlonk. - ” within Children of Hy 
married Parents at 


Deed of separation—Presumption of non- 
access.]---'he legal presumption of access, & 
of the legitimacy of a child born during 
marriage, 1s rebutted by its conception during 
a period when the spouses are living apart 
under a deed of separation. For this pur- 
pose a deed of separation has the same cifect 
as an order under Summary Jurisdiction 
(Married Women) Act, 1895 (c. 39), that the 
wife shall not be bound to cohabit with her 
husband, or a judicial separation.—MART v. 
Mant, [1926] P. 24; 95 L. J. P. 29; 184 
lL. T. 446; 42 T. L. RR. 253. 


14 
PART I. SECT. 2. ddulesren = Te 


—Held: “ born out 


1921 Nos &4), 
may show by 


ee 


24a. ——-.]— HASLAM 


25. 


28. 


35. 


36. 


42. 


43. 


48a. 


v. ORON, OLIVANT’S CLAIM 
(1871), 19 W. R. 968. 


Add. Annotations :—Refd. Gaskill v. Gaskill 
(1921), 126 L. T. 115; Farman v. Farman 
(1924), 40 T. L. R. 823. 


Add. Annotation :—Refd. Russell v. 
[1924] A. C. 687. 


Add. Annotations :—Refd. Gaskill v. Gaskill 
(1921), 126 L. T. 115; Warren v. Warren, 
[1925] P. 107. 


Add. Annotations :—Apld. Best v. Best & 
McKinley, [1920] P. 75; Re Stollery, Weir v. 
Treasury Solicitor, [1926] Oh. 284. 


Add. Annotation :—Consd. Gaskill v. Gaskill 
(1921), 126 L. T. 115. 


Add. Annotation :—Refd. Gaskill v. Gaskill, 
[1921] P. 425. 


— ——— —— ——.]— When adultery is to 
be inferred solely from the length of gestation 
of a child in utero, & evidence adverse to the 
wife, its mother, as regards her conduct, is 
absent, the same considerations apply as in 
a case of legitimacy & the presumption 
thereof. In such a case the evidence to 
negative lawful access as the cause of preg- 
nancy must be strong, distinct, satisfactory, 
& conclusive, & must not consist of a mere 
balance of probability. If on medical evi- 
dence there is no distinct & inherent im- 
possibility of access by the husband which 
could account for the birth of a child, the 
wife cannot be found guilty of adultery.— 
GASKILL v. GASKILL, [1921] P. 425; 90 
L. J. P. 3389; 126 L. T.115; 388 T. L. R. 1. 


Russell, 


Annotation :-—Refd. Russell v. Russell, [1924] A. C. 687. 


46. Add. Annotation :—Refd. Warren v. Warren, 
[1925] P. 107. 

49. Add. Annotations :—Apld. Gaskill v. Gaskill, 
[1921] P. 425. Refd. Russell v. Russell, 
[1924] A. C. 687. 

54. Add. Annotations :—Refd. Gaskill v. Gaskill 
(1921), 126 L. T. 115; Warren v. Warren, 
L025) P. 107. 

cw ners ‘wife class “haa illegitimate children b ig 


BRo & ARGUE 
eR D.L. R. 873; “37 O. L. R. 297. 
sd. Child mm Chinese. resident in Straits 
*t ae ic se 


servants was inadmissible to rebut the 
preewmpven of ci bores arising from 
he acknowledgmenta, & though the 
fact that the mother unlike the father’s 
other wives was not arda-niskin 


a. 18, & the husban Settlement 
his own evidence & that of his wife | tyi7. leh op a logitimate & | W@8 one to he conside it was in- 
age Shey Hie in fact no intercourse entitled to inherit seunily with obildren hiecon yt me interfere with ae pre. 
nannies ossible.—Re DUCKWORTH by the “t ‘eai” (prim eur ose nrOG of the fact of le Ginans = 
& 1 ELE (1924) 65 O. L. R. 272.— HOO HOO! LEONG v. HEA OMABBAT ALI Man pt 
nN - Kwne, 11926} A. 0; 529 3 95 °3. PC. i 
SETTLEMENTS. App. 201.—IND 


7 vi. 
woman.}—Whore a Hindu woman was 
married to S. in Oct. 1903, was divorced 


—— —-— Wife divorced 


— 


as would make his 


se. Sass of Mahomedan & his servant 
‘know nt of child by father as 
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by him tn June 1904, married T. in | Ais son. ent son of a Mahomedan by 49 iii. Tilicit intercourse with 
July 1904, & gave birth to a Bon in | a female servant in his house claimed | paramour.}—Held: ovidence of pitt. 
Sept. 1904:—Held: there was no ! a declaration of his legitimacy. The | should not have been received 
proof that T. could not have had acoess | parents had continuously cohabited for | bastardise her child, & as there was a 
hile evidence that the d was 


to her at any time when the son could 
have been begotton, & the eon should 
be ned to be the ha rv ape ee of T.— 


SETH 
Maa. 


v. PALAIN (1925), I. L. R. 49 


“558. —IND. 


many years, & the fat 
occasions had acknowledged 

Thore was some evidence of | 
a ntkah marriage :—Held : 
that other members of the father’s 51 0 .L. R. 2 SOA 
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Vol. 1L—Bastardy. Cases 56—70a, 

















56. Add. Annotation :—Refd. Russell v. Russell, | 654d. —— —— .]—Where a husband took 
[1924] A. C. 687. out a sume asking at an onde® for 
57. Add. Annotation -— . ‘ maintenance shou e discharg on the 
(1924) rae 687, znghes seuaiey 2 Aeasell, ground that the wife had committed 
58. Add, Annolations ;—Consd, Russell v.Russel,; of non-accose to bastandise his child was not 
Hoaet p 9 0. 687. Distd. Holland v. Holland, | admissible-—Boston v. Boston (1928), 138 
Loney oa Jot. Refd. Warren v. Warren, | L, x. 647; 92 J. P. 44; 26 L. G. R. 183, 
j e fe 
59. ieesie ae :—Refd. Warren v. Warren, | 66. oe ne :—Consd. Russell v. Russell, 
oad ] A. ° 6 e 
60. Add. Annotations :—Consd. Russell v. Russell, | 67, . ion o-— - Russell »v. 
[1924] A. OC. 687. Refd. Brown v. Leech | nest re pagel ene ae anata. 
(1924), 88 J. P. 208. 
: 68. Add. Annotation :—-Refd. Russell v. Russell. 
61. anol Annotation :—Refd. Brown v. Leech [192%) A. C. 687. 
(1924), 88 J. ss 208. 70a. ——— -]—The rule of law that 
63. ay TA Grae :—Consd. Russell v. Russell. neither a Shaken nor & ee is green to 
give evidence of non-intercourse r mar- 
64. Add. Annoigéion -—Ref | riage to bastardise a child born in wedlock 
tafi d. Russell v. Russell, : 
[1924] A. C. 687. applies to proceedings instituted in conse- 
SBA ae ie. a ened anu oe a es te patel peg a 
woman, living at all material times in London | —_ proceedings, & the husbands & wives of such 
apart from her husband, preferred a complaint arties, competent witnesses.—RUSSELE v. 
against applt. alleging that he was the father RUSSELL [1924] A. C. 687; 93 L. J. P. 97; 
of her bastard child. Evidence was given by 131 L. T. 482; 40 T. L. R. 718; 68 Sol. Jo. 
two vip aca witnsesce ies at all gar 682,H. lL. , 
Imes one was living in Cardiff e8p. | snnolations :-— 
—_ eee F. L. as net arrpcimar aia eld: | we 1, Consa, rarman tury 02d), i AL, he 828. 
apart from resp.’s identification, there was s arren e. Warren, [1925 aN Oe cans 
. no evidence of non-acceas by the husband, & Mart, [1926] P. 24; Re A. i's Petn., [1928] P. 25, Retd. 
since ftussell v. Russell, No. 70a, post, such fila ia “toast a 01 Psolby uy teat 
ee an Be 48: | lye Inverelyde, (1931) P. rite ee Te 
. > r Evidence in matrimonial suits generally, sec 
aa Do. 205; 88 J. PP. 208; 41 T. L. R. IUBHAND & WIRE, 
65b, —— Child still-born1—The rule 71. Add. Annotations :—Consd. Russell v. Russell, 
laid down by the House of Lords in Russell {1924} A.C. 687; Mart v. Mart, [1926] P. 24. 
v. Ruasell, No. 70a, post, that evidence of Refd. ae v. Andrews & Chalmers (1924), 
non-access by the husband or wife cannot be 132 L. T. a 
admitted where the result may be to bastard- | 72. Add. Annotation :—Refd. Brown v. Leech 
ise a child, does not include a still-born child. (1924), 88 J. P. 208. 
—HOLLAND v. HOLLAND, [1925] P. 101; 94 z 73. Add. Annotation :-—Refd. Russell v. Russell, 
L. J. P. 64; 1383 L. T. 318; 41 T. L. R. ‘4381 [1924] A. O. 687. 
65c. —— ——- ——.]—A wife’s admission that | 78a. —— as decided in 


she had committed adultery, even if accom- 
panied by a statement of her belief that a 
child subsequently born, was the result of 
the adultery, cannot bastardise the child 
without evidence of the non-access of the 
husband. The confession of the wife, there- 
fore, that she had committed adultery is 





admissible as evidence in a suit for divorce | 76. 





Russell v. Fussell, No. 70a, ante, neither 

husband nor wife can give evidence of non- 

access, with a view of showing that a child 

born in wedlock was not a child of the 

marriage, yet the fact of non-access can be 

aaa by evidence aliunde.-—FARMAN  v. 
ARKMAN (1924), 40 T’. T.. It. 823. 


Add. Annotations :—Consd. Russell v. Russell, 


so long as she does not assert that the husband | 
could have had no access at the time of concep: | 
tion.— WARREN v. WARREN, [1925] P. 107; | 793 
94L. J. P. 68; 133 L. T. 352; 41 T. L. R. | 
599; 69 Sol. Jo. 725. 


[1924] A. C. 687; Mart v. Mart, (1026) P. 24. 
Statutory declaration by wife. -For rectifica- 
tion of birth register——Not admissible.]-—In 
proceedings for the rescission of u decree nisi 
there was tendered in evidence a statutory 








notati Co jmim r 6 e . Rk. a . 
0a, tad RG SNARES ee ee TOS Ue eee! | declaration by the wife, made for the purpuse 
ss PART. L. SECT. 4. husband as ite father :—Held: (1) the ; AARNRS, (1029! 2D. L. R. 208; 1 
56 vii. —— ./—The evidence of cdr oe table (8) the saat oi W.W. R. 894; 23.5. L. he. 503.—CAN. 
was inadmissible 16 on —_— -——~—,}—Held: t 
aman & his wife, given for the purpose of the child’s birth b by the wife did nut 66 xi. -) € he evi- 


of bastardising a child born durin dence of spouses was admissible to 


wedlock, & at a time consistent with 
lawful conception, is not admissible. 
Re Brown & ner pas ag D. L. RK. 
873: 570. L. R. 2 


bastardise a child born during wedlock ; 
tbe rule to the contrary, applied in 
Russell v. Pussell, No. 70a, not being 
part of the law of Scotland.— Bounman 
v. BURMAN, (1950) S. C. 262.---8COT. 


throw the onus upon her of proving 
that the child was not an adultrine 
ne but the onus of proof remained 

pon the husband.—SuRMON v. Soun- 
MON, [1926] App. D. 47.—6. AF. 











86 viii. A husband 
sued his wife for — the ground & ———.]— Evidence of 15 i, ~~ ——- Whether admiasible 
of adultery, which she denied. The does not bastardisn ise There 
ec had given birth to a child, unless it amounts to cvidence of non ix ne rule of law that evidence nega- 


tiving intorcourse before marriage Is 
inadmissible to disprove the peborily 
of a child d_ born in Radcelaty ub con- 
ceived before niarr: MCLEAN », 
MCLEAN, [1931] N. vy. L “H. 167. N.Z. 


wif 
which the husband alleged that be 
was not the father. The poe ete care 
evidence of non -accees. 

np registered by the wie whe gave 
the name of a man other than her 


8. A. S. R. 27 8.-— AUB. 
-}-AARNER Uv. 
39 


| 
= adultery 
st | 


ue, q to prove acecas before murria 
i 
i 





66 x. -— 


tifying a birth register by the deletion 
oe the name of the husband as the father of 
a child born to her some sixteen months after 
a maintenance order :—Held : such a declara- | g5, 
tion was not admissible by reason of the rule 
in Jtussell v. Fussell, No. 70a, ante.--RIMMER | 90a. 
v. re wae (1930), 144 | ae 96; 46 T. L. R. | 
624, n | 


Add. Annotations :—Consd. Russell v. Russell, 
[1924] A. C. 687; Mart v. Mart, [1926] P. 24. 


80. 





ENGLISH AND Empire Digest SUPPLEMENT. - 


notations :—Refd. Holland v. Hol- 
P. 101; Warren v. Warren, 


Add. 
land, 11996) 
[1925] P, 107. 
Add. Annotation :—Consd. ite Stollery, Weir 
v. Treasury Solicitor (1926), 134 L. T. 430. 
Allegation of bigamous marriage— 
—Conclusive evidence required.]|—Haywarp 
Vv. HAYWARD dibs 72 Sol. Jo. 46 69. 








2 Sw. & Tr. 465. 


Part Il——Mode of Determining Question of Legitimacy. 


111. For ‘‘ a person who has no interest in opposing 
a petition will not be cited,” read ‘‘ a person 
not cited, who has no real interest i in opposing 
a petition for a declaration of legitimacy, will 
not be allowed to intervene.”’ | 


Add. Citation :—1 New Rep. 107, 378. 


Add. Annotation :—Apld. Rutter v. Rutter, | 
[1921] P. 136. | 


130a. Under Legitimacy Act, 1926 (¢. 60)— 
Parties.J}—-Held: in a auit, to which only a 
husband & wife were parties, the ct. was not 
competent to find the facts necessary to make | 
the child a legitimated child by virtue of 
the above Act.—BEDNALL v. BEDNALL & 
SHIVUSSAWA, [1027] P. 225; 96 L. J. P. 150; 
137 L. I’. 632; 43 T. L. R. 599; 71 Sol. Jo. 
453. 








121. 





Refd. 


101; 98L. J. P.58; 140 L. T. 93; sub nom. 
G.v. G., 45 T. L. R. 7; 73 Sol. Jo. 111. 


Annotations : Fold. Jones v. Jones 929), 98 L. J. P. 74. 
Refd. /te Carroll, [1931] 1 K. B. 


130c. S. P. Jonus v. JoNES (1920), 98 L. J. P. 74; 


140 L. T. 647; 45 T. L. R. 292; 73 Sol. Jo. 
192; 29 Cox, C. C. 33 


180d. ——— Petition on behalf of severa! persons— 


Procedure. ]—A petition for legitimation can 
only be presented by the party to be legiti- 
mated. Persons having a common interest 
must proceed by separate petitions, but leave 
may be obtained for them to be heard together 
with one set of affidavits & one body of 
evidence. Interested parties must be brought 
before the ct. Notice of the proposed petition 
must be given to the A.-G. one month before 
filng.—Re <A. 3B.’s PETITION (1927), 96 
L. J. P. 155; 138 L. T. 643; sub nom. a 


; CLAYTON’S PETITION, 43 T. L. R. 659 ; 
“Foose Jones U9R))08 LoD deta, et 10% Sol. Jo. 543. 
Hearing — Whether in camera.] — A 








130b. J--The ct. has vo jurisdiction | 
to make an order for custody in divorce 
proceedings in the case of a child of the | 
parties who was born before their marriage | 
& had not been declared legitimate in accord- | 
ance with Legitimacy Act, 1926 (c. 60). | 
Such an order for custody would imply a 
declaration of legitimacy, which cannot be 
made by the ct. in proceedings in which the | 
child & other persons interested are not 
represented.--GREEN v, GREEN, [10929] P 


| 
| 18060. 
| 


‘in camerd.—GREENWAY v. A.-G. 


Annotation :-- 
210. 





petition filed under the above Act for the 
legitimation of a person who was born 
illegitimate, but whose parents were married 
subsequently to his birth, is not a pro- 
ceeding which entitles petitioner to a hearin 
(1927), 44 
T.L. R. 124; 71 Sol. Jo. 882; sub nom. Re 
A. B.’s Prririon, 97 L. J.P. 104; subnom. Re 
C. D.’s Prririon, 138 L. T. 208. 

Refd. 2te Lowe, Stewart v. Lowe, [1929) 2 Ch, 


Part Ill——Legitimation by Subsequent Marriage. 


& Guardianship of Infants Act, 1916, 
it appeared that A. was born about 


PART II. SECT. 2, SUB-SECT. 1. 





his parenta subsequently 
aren ie "England ; ; & W. went to 


182. Add. Annotation :—-Consd. Iie Askew, Marjori- | 136. Add. Annotation :—Consd. Re Askew, Marjori- 
banks v. Askew, [1930] 2 Ch. 259. | banks v. Askew, [1930] 2 Ch. 259. 
! 
134. Add. cLanotation --—Consd. te Askew, Marjori- | 141a. -—-—- -——— Germany.]— Ie ASKEW, 
banks v. Askew, [1980] 2 Ch. 259. | SMA OHIEENES v. ASKEW, No. 152a, aa 
92 i. HKvidence as to tegibeitancy= | four months bofore their marriage, | 4 aia applledtion for that purpose.— 
Declaration in matter of pedigree—Ly | A. was not his son, & that his wife had Re G., noses. 1 W. W. 978; 63 
deceased mcmber of Mla aaa father.) | admitted that fact :—Held: the evi- | D. 365; 17 Alta. L. R. 473.— 
—A husband or wife is entitled to | dence was not rendered inadmissible | CAN. 
eve evidence as to cvents prior to | by reason of the rule laid down in | PART III. SECT. 1. 
heir marriage even though such evi- | Russell v. Russell, No. 70a, & the | 
dence may have the effect of bastardis- | declarations of M. wore admissible as | — sk. Sub marriage of parents in 
ing a child born in wedlock. Upon an ' evidence to prove enattare or pedigces. | Bapland—< land—C. ild acquiring domicil in 
application by <A. for maintenance | —te MACKAY (1028), 28.8. RON. S. W. Legitimaticn Act, 1921 
under Testator’s Family Maintenance 404; 45 N. oN: 106.—AUS. oe (e. erie za was boru out of wedlock 
! | 


seven weoks after the marriage of his | 
mother with M. Declarations by M., | 
who was d ere tendered in | 


8 
ianiGansy Declaration 
(Iunp. )» 
make a 


eceased, 
evidence to show "th t. although M. 
had peen intimate with his witee about 


40 


Jurisdiction of court.)~— ae eld: 


five the ot. jurisdiction to 
oclaration of legitimacy upon 


Ontario when twenty-four years of 
are, & sta Gave a domicil in Ontario :— 
Held was tevitimate.— Re W., 
1925] 2 = EL. R. 1177; 660. L. K. 
611.—CA 


Act, 1858 


142a. Under Legitimacy Act, 1926 (c. 60)—Parent | 


142b. ——-- 


married to third party when petitioner born— 
Petitioner with foreign domicile.}—Though 
the Legitimacy Act, 1926 (c. 60), does not 
in general permit the legitimation of a person 
born before the marriage of his parents if 
either parent was married to a third person 
when the illegitimate person was born, this 
restriction does not apply when the person 
seeking to be declared legitimate is domiciled 


} 
; 
! 
' 
i 
t 
j 
\ 


abroad, & when by the law of the domicile | 


he would be legitimated per subsequens 
mairimonium. In this case the infant. 
petitioner & his father, a British subject, were 


domiciled in Germany. When the petitioner | 


was born there was a subsisting marriage | 


between his father & a woman not. the 
petitioner’s mother. The father was divorced 
in Germany, & married the mother of his 
son. By German law petitioner was thereby 
legitimated :—Held: under the joint opera- 
tion of Legitimacy Act, 1926 (c. 60), ss. 2, 8, 
the infant petitioner was entitled to a 
declaration of legitimacy.—CoLLIns ». A.-G. 
(1931), 145 L. T. 551; 47 T. L. R. 4845 75 
Sol. Jo. 616. 





void for incapacity.]—A man went through a 
form of marriage with w» woman in 1909, 
Another woman, then unmarried, bore him 
a child in Apr. 1929. The man was granted 
in May, 1929, a decree of nullity of the 1900 
union on the ground of the woman’s inca- 
pacity. He married the mother of his child 
in Nov. 1929, after the decree of nullity had 
been made absolute. On a petition for a 
declaration of legitimacy on behalf of the 
child it was held that, as the retrospective 
effect of the decree of nullity was to declare 
that there had been no marriage in 1909 at 
all, the man was in fact free to marry when 
the child was born in Apr. 1920, & the child 
was entitled under the Legitimacy Act, 1926, 
to the declaration sought.---NEWBOULD  v. 
A.-G., [1931] P. 75; 100 L. J. P. 545 144 





Marriage subsequently declared | 


’ jurisdiction, 


Vol. I1.—Bastardy. Cases 142a—166. 


1893, funds were settled on trust for J., the 
husband, who was the settlor, his wife F., 
& the issue of the marriage, but in the event 
of a future marriage the husband had power 
to appoint part of the funds to the children 
of that marriage. ‘There were issue of the 
first marriage, two children. About 1909 
J. separated from F., who lived in Switzer- 
land with her two children until her death 
in 1918. J. had acquired a German domicil 
before 1911, & his first marriage was dissolved 
in June, 1911, by a ct. in Germany having 
the decree nisi being made 
absolute on July 27, 1911. On Apr. 20, 1912, 
J. married his second wife A., with whom 
he had cohabited since 1900. M., their 
acknowledged daughter, had been born on 
Jan. 30, 1911, at Zurich, & by German law 
the marriage gave her the status of legitimacy. 
Hy deed poll, dated June 13, 1913, J. pur- 
ported to revoke the trusts relating to a 
portion of the trust funds under the marriage 
settlement of 1894, & appointed the income 
of that portion after his death to A., & after 
her death he appointed the capital to M. 
J. died in 1929 :—Held: (1) the lea domicilii, 
that is German law, was applicable ; (2) the 
ler domicilti, in its widest sense’ being 
recognised by the English Cts., M. was a 
legitimate child of J.; & (38) J. had validly 
exercised the power of appointinent in favour 
of M.-—-Re ASKEW, MARKJORIBANKS v. ASKEW, 
(1930) 2 Ch. 250; 90 J. J. Ch. 4663 148 
L.'T. 616; 46 T. LL. RR. 6389. 


| 152b. Under Legitimacy Act, 1926 (c. 60)-—Death 


after marriage of parents-—Before operative 
date of Act—Rights of issue.]—-M. had two 
illegitimate children, a son & a daughter, by 
L., whom she subsequently married in 1905. 
The son died in 1919 leaving issue. L. died 
in 1910. M. died in 1928 intestate :—-Held: 
the son having died before above Act came 
into foree, his issue took no share of M.'s 
estate.—e Lown, STEWarr v. LOWE, [1920] 
2Ch. 210; 98 L. J. Ch. 4405 141 TL. DP. 428 5 


L. T. 728; 47 T. du R. 2973; 75 Sol. Jo. 45 'T. lL. R. 484. 
174. 
142c. —- -Court must be satisfied as to parentage.| _ oe : 
aa oer Ul) A. GG. (ENS), as: Srmcr. 8.—UNDER LEGITIMACY ACT, 1926 (c. 60). 
‘, da RR. 66. 


152a. On exercise of power of appointment.| Fur | 


the purpose of the exercise of a power of 
appointment a child which is legitimate by 
the lex domicilii will be treated as legitimate 
by the English Cts. 

Under an English marriage settlement of 


| 


| 
| 


Mode of determining 
Nos. 130a~-130e, ante. 
Effect of Act—On rights of succession to 
intestate.)—See No. 1h2b, ante. 

Conditions of legitimation.| Sce.Nos, [4za, 
142b, 142c, anle. 


legitimacy.]-~—See 


Part 1V.—Legal Position of Bastard. 


157. Add. Annotation :—Consd. Ite Phillips, Re | 162. Add. Annotation :— Refd. Ite Askew, Marjori- 


Howard, Charter v. Ferguson, [1919] 1 Ch. 
128. 


161. Add. Annotation :—Refd. /te Askew, Marjori- 


banks v. Askew, [1930] 2 Ch. 259. 


banks v. Askew, [1930] 2 Ch. 259. 


166. Add. Annotations :--Reftd. Papadopoulos v. 


Papapopoulos, [1950] P. 55; Ate Ross, Ross 
v. Waterficld, [1930] 1 Ch. 377. 


PART IV. SECT. 1. | PART IV. SECT. 2, SUB-SECT. 2.— fised per sulsequens melrimeniume. |. - 
1544. Nullius filiue—Extent of rule.) A. (b). Re W., 11995) 2D. bL. .WNT7 | 46 

—Held : does not prevailinact.ofeyg. | 167 iil, Right of Crown to escheat | QO. L. RK. 611.—CAN, 

—Ke Connor, (1919) 1 1. R. 361.—IR. | not affected— Alihuugh intestate legitima- 


Ee 


oe Oe es Ss Santee Steers 


4] 


Cases 199—262a. 


ENGLISH AND Empire Dicsest SuPPLEMENT. 


Part V.—Rights and Liabilities towards the Bastard. 


199. Add. Annotation :—-Refd. Re Carroll, [1931] 
1K. B. 317%, 

200. Add. Annotation :—Refd. Re Carroll, [1931] 
1K. B. 317, 


204. Add. Annotation :—-Refd. Re Carroll, 
1K. B. 317. 

204a. 8S. P. Bx p. Emerson (1895), 11 T. L. R. 

- 218, D.C. 

206. Add. ae ie -—-Consd. Green v. Green, 
{1929} P. 101. 

207. Add. aie ‘—Consd. Green v. Green, 
ee P. 101; Re Carroll, [1981] 1 K. B. 
O17 

208. Add. Annotation :-—Refd. Re Carroll, 
1k. LB. 317. 


210a. P. R. v. CLAYDON (1859), 34 L. T. O. S. 


[1931] 


[1931] 


211. aia ra aaa -—Refd. Re Carroll, [1931] 


1K. B.3 

214. Add. aia :—Refd. Me Carroll, [1931] 
1K. B. 317. 

215. Add. Annotation :—-Refd. Re veers [1931] 
1K. 3B. 317. 


225. Add. Annotations :—Consd. Re Carroll, [1931] 
Rats 317. Refd. Green v. Green, [1929] 


226. Add. Annotations :— Folld. Ie 
] K. B. 317. 
P. 10). 


2260. --—- ~-—~.}-In determining the question 
of the custody of an illegitimate child, too 


yarroll, [1931] 
Refd. Green v. Green, [1920] 


young to have any views of its own, where 
the character of the mother is not attacked, 
it is the duty of the ct. to give effect to the 
wishes of the mother wit ena to the 
religion & education of her child, because, 
according to the whole tenor of the autho- 
rities, unless the character of the mother is 
such that her wishes with regard to those 
matters may be disregarded, the mother has 
a legal right to require that her child shall 
be brought up in her religion in which the 
child has been baptised. So far as religious 
education is concerned, the authorities 
require the ct. to give the gravest con- 
sideration to the wishes of the parents; in 
the case of an illegitimate child, of the mother. 
—Re CARROLL (J. M.), [1931] 1 K. B. 317; 
100 L. J. K. B. 113; 144 L. T. 383; 95 
J.P. 25; 47 T. L. R. 125; 76 Sol. Jo. 98; 
29 L. G. R. 152, C. A. 


227. Add. Annotation :—Refd. Re Carroll, [1931] 


1K. B. 317. 
228. Add. Annotation :—Refd. Re Carroll, [1931] 
1K. B. 317. 
241a, ——— Permanent maintenance.]— (1) A 


judgment recognising the right of an ille- 
gitimate child to perpetual maintenance 
against the putative father & his estate, is 
contrary to public policy. 


(2) The right to a posthumous affiliation 
order is a cause of action unknown in England. 
—Re MACARTNEY, MACFARLANE v. MACART- 
NEY, (1921} 1 Ch. 522; 90 L. J. Ch. 314; 
124 L. T. 658; 65 Sol. Jo. 435. 


Part VI.—Affiliation Proceedings and Kindred Proceedings 
under Colonial Statutes. 


259. Add. Annotation :—Distd. Boyce v. Cox, 
[1922] 1 K. B. 149. 
262. Add. Annotation :—Distd. Boyce v. Cox, 


[1922] 1 K. B. 149. 


PART V. at 1. 


108 i. Father’s ri 
Father maintaining c id. eres ee are 
2 Vict. oc. 56, 8. 58, imposed an 
obligation on the father to support & 


(Ontario), although cared & 
or by a oe al rh —Re §. ( 
O.L. R. CAN. 


Kqual Guardianship of Infante 
Act, ope, yarns Boi 


Under separation order.j/—<An 
unmarried woman was delivered of a child. 
The putative father made payments for its 
maintenance within twelve months. Subse- 


262a. 








rovided | PART V. SECT. 4. 
919), 45 | pi. Child born halore 
! 








Children of Unmarried Parents Act, 
1921 (Ont. ) (e. 54).}—Held : the father 
is not Hable to he prosecutod. —R. 


4 (c. 101)—Not |; 


maintain an infant illegitimate son, applicable to iliegitimate  child).—Re | O'DONNELL (1923), 39 Can. Crim. Cas. 

which obligation the father was willin S.. Re WFEouar i UARDIANEHIE aor | 94.—CAN. 

to fulfil, & had fulfitlod until preventec INFANTS Act, (1927) 2 D. I. sn. Municipality—Ch ld over siz— 

by the mother, & the father was prima ia 1 W. W. R. 441; 38 B. rok Child Welfare Act, C. 1., 1924 d& 1927.) 
5.— CAN. —CARTIER RURAL MUNICIPALITY ¢. 


—Jte GAVAGAN, [1922] 17. R. 148.—I1R. 

205 via. ——— .J— 
WALTER v. CULBERTSON, eat) 8. C, 
aa Ry dia R. 401.—8COT 





Daten wet eoestom 














SJacie ontitled tothe custody of the child. ; 


PART V. SECT. ae 





227 il. 
of the fathor of a fegithinnte. Thala’ if he he 


DIRECTOR OF CHILD yee am he 
2D. LL. R. 845; 2 Ww. W.R 

80. Illegitimate Children’s a 1927 
| —Object of Act—Protection of child. 
MCLELLAN t. TURNER (1929), 1M. P. 


Sot. ea --— | has not waived 
Held r 1 Paront should not be deprived | by conduct, the ot. will allow his right | RC o79.-- CAN, 
of the custody of an infant unless it is | on religion to contr 
shown that the paront has abandoned | child. even aftr hin deco, wet, fn ithe PART V1 ECT. ts Soe 
or deserted it, ‘oF that hiv conduct bas case of the mother of an illegitimate 253 ii. ——.}—Under Children of 
been such as to disentitlc him to ite onild, will only do so so Jong ar she is | Unmarried Parents Act, 1921, the 
custody, or that he has allowed it to | living, & tbe obligation to support the | father of an illegitim ate child is Hable 
be brought up by another person at | child remains. hero special facta | for, the ciniitenanos’ & care of the 
that person’s cxpenso,—-Re P., (1982] | nullify or negative the application of | Motber before, at, & after the birth 
1W. 853; O38 DL. R. 430; 17 any rule of law or practice compelling f the child, notwithstanding that the 
Alta. L. BR. 493.— CAN. the ot. to yield to the wishes of a child is still et aie a aATRICK 


sl. ‘‘ Neglected child ""—Who is.}— 
An iNogitimate child whose mother ie 
unable to maintain It ia a ‘* neglected 
obild ” within Ghildren's Protec on Act. 





as to the religion of a child, the ct. : 
bound acl ood Rats to the 
d.—Re Co 


welfare 
1910). 1 ie R 361 -—IR. 


60 0. L. R. 
Birth 


sp. we passing of Children 
ar Damarried Parenis Act, 


Reet 1993 (e. 50) 








42 


quently the mother married another man, who 
maintained the illegitimate child till the 
mother obtained a separation order on the 
ground of his cruelty. No provision was 
made in the order for maintenance of the 
illegitimate child :—-Held: the mother was 
a ‘single woman ”’ within 1872 Act, s. 3, the 
effect of a separation order being to confer 
on her the status of a feme sole.—BoYcE v. 
Oox, [1922] 1 K. B. 149; 91 L. J. K. B. 122; ! 
126 L. T. 254; 85 J. P. 279; 38 T. L. R. 

51; 66 Sol. Jo. 142; 20 L. G. R. 686; 27 | 
Cox, C. C. 139, D. C. 


Se oe Sie apnea 


268. Annotations :—YFor ‘‘ R. v. Suffolk JJ. (1884), - 
12 J. P. 426” read “ R. v. Suffolk JJ. (1848), | 
12 J. P. 426.” 
Add. Annotalion :—Refd. Brown v. Leech | 
(1924), 88 J. P. 208. 

264, Add. Annotation :—Refd. Brown v. Leech | 
(1924), 88 J. P. 208. 

267. Add. Citation :—26 Cox, C. C. 129. 


274a. —— After death of father.]—J%e MACARTNEY, ' 


278a. —— 





-}—(1) A woman who was with 
child went to stay at the house of her sister, 
who lived in a different petty sessional 
division from that in which the woman 
usually resided. The woman went home to 


MACFARLANE v. MACARTNEY, No. 241a, arte. | 
| 
| 

be confined, & fourteen days after the birth | 


of her child she went back to her sister & | 2 


stayed with her for a month. Eight days | 


280. 
285. 


Vol. 11.—Bastardy. Cases 262a—306a. 


acting for the petty sessional division of the 
place where her sister resided for a summons 
against the man alleged by her to be the 
father of her child:—Held: the woman 
resided in that petty sessional division within 
1872 Act, s. 3, so as to give the justices of 
that petty sessional division jurisdiction to 
make an afliliation order against the putative 
father, as that sect. did not require that the 
application should be made to a justice of the 
peace acting for the petty sessional division 
of the place where the woman usually or 
permanently resided. 

(2) Where an affiliation order has been 
made which ia not appealed against, or where 
there has been an appeal to quarter sessions 
against the order & the appeal has been dis- 
missed, & subsequently an application is 
made to justices to enforce the order by the 
issue of a distress warrant, the justices have 
no jurisdiction to enter into any inquiry as 
to the validity of the original order.—R. v.~ 
LANCASHIRE JJ., Hx p. Tyrer, [1925] 1 K. B. 
200; 94L. J. K. B. 831; 132 L. T. 882; 89 
J.PL17; 41 T. L. BR. 103; 69 Sol. Jo. 104; 
23 L. G. R. 82; 27 Cox, C. O. 711, D.C. 

Add. Annotation :——-Refd. R. v. Lancashire 
JJ., ke p. Tyrer (1924), 88 J. P. Jo. 701. 
Add. Annotation :-—Refd. Kennoy v. Kenney 
(1925), 133 L. T. 400. 

Add. Amnolation: — Apld. Williams 
Letheren, [1919] 2 K. B. 202. 


Vv. 


after the commencement of this visit the | 306a. S. P. DeLomMBRe v. FOUQUAULT (1909), 44 


woman applied to a justice of the peace | 


L. Jo. 26%. 


(Alta.).J—The above Act applies, where 
ite conditions are complied with, to a 
child born before the Act. was passed or 
came into operation.—ANDERTON v. 
SEnoka, [1925] 2 D. L. R. 4883; (1925) 
1 W. W. R. 1019; 21 Alta. L. R. 100; 
affy. (1925) 1 W. W. R. 643.—CAN. 


sq. Birth before passing vf Child 
Welfare Act, 1927.J—The Hability which 
sect. 145 of Child Welfare Act, 1927, 
c. 60, imposes on the father of an 
illegitimate child to contribute to its 
maintenance extends to the matin- 
tenance of a child born before the Act 
came into furce.— KARST v, BERLINSKI, 
(1930) 2 W. W. BR. 4173; 4 7. a. hi. 
884; 218. L. It. 534.— CAN. 

sr. Birth outside Alberta— Children 
of Unmarried Parenta Act, 1923 (c. 50) 
(4lia.) applicable. }—-MUNRO v, LEED- 
HAM, (1925) 2 D. L. R. 604; [1925] 
at W. RL 1113: 21 Alta. L. R. 75.— 


PART VI. SECT. 1, SUB-SECT. 2. 


st. Application for preliminary er- 
penres-— f 4 eb pape ah te 
ctency.J}—On the hearing of an applica- 
tion for preliminary pe Saari under 
Child Welfare Act, 1923, the only 
evidence to prove that the woman was 
quick with child was a medical 
certificate which was in the following 


terms: ‘‘] have this day examined 
W. & find that she is p ant. I 
estimate the period of gestation as 


about 4) to 5 months ” :—Held: this 
did not amount to proof that she w 
uvick with child as required by Chil 
Welfare Act, 1923, 8. 70, & the magis- 
trate had ake 
an order.— Zr p. 29 
Ss. RN. 8, WwW. 392 ; 46 N. 8. W. N, 
135.— AUS. 
sv. Mother wnomarried, }-- 


must be 


ec Le mgs Ml S/S narod rset gk poe eee 


The mother of an flegitinate child hax | 


the right to apply under Child Welfare 
Act, 1924, for a summons or warrant 
nugainst the alleged father only if she 


is unmarried. Under the law 
d as it stood on July 15, 1876, 
&® husband is responsible for the 


i fmustead 


oft - 


-to act for the Superintendent o 


maintenance of all the children of bis 
wife born before her marriage to him, 
whether they wore  logitlmate or 
illegitimate; and that semble is the 
law of Manltobu.—-Lana v. Davis, 
Din 1W.W.R.1; 2D. L. RR. 571. -- 


PART VI. SECT. 2. 
aw. Who may lay compluint—Chil- 
dren of Unmarried Parents Act, 1923. 
(ce. 50) (4lta.).)—-The deputy A.-G. of 
Alberta may authorise another person 


lected & Dependent Children fu laying 
& complaint under the above Act. 
Such authorisation may bo sufficiently 
given by telogran.—MUNRO v. LERD- 
HAM, [1925] 2D. L. B. 604; (1925) 
1 W. W. R. 1118; 21 Alta. L. RK. 


15.—CAN., 

a i. .}-—Where the affi- 
davit filed by the mother stated that 
deft. was the fathor of tho child, not 
‘‘really the father” as required by 
Children of Unmarried Parents Act, 
8. 26:—Held: the omission of the 
word ‘‘ really ’ was fatal, & the action 
should be dismissed.—-LANOASTER ». 
VAUGHAN (No. 2) (1924), 33 B.C. H. 

sx. Right to apply for maintenance-— 
Notwithstandin agreemcnt between 
mother & father.)—Held: such an 
agreement dves uot bar another 
jonas right of action under Child 

elfare Act, 1927.—-KARST v. Bkk- 
Winskr, [1930] 2 W. W. RR. 417: 4 
D.L. . 684; 248. L. BR. 534.-—-CAN. 


PART VI. SECT. 3, SUB-SECT. 1. 


299 i. Amendment of summons— 
Where taro poasible fathers.) --Where an 
information was laid under sect. 112 
of Child Welfare Act, 1927, & the 
tuagistrate after hearing the evidence, 
of discharging the alleged 
putative father or making an order of 
filfation, complied with the request of 
counsel for complainant to “ amend " 
the information sv as to bring it within 
sect. 135 uf the Act, relating to informa- 
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Neg- | 


8 Oe LR A SS eS RS a NE A NS 
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tions against possible fathers,  & 
adjourned the hearing :---2/eld 2 what 
purported to be an amendment we 
really the taking of a new information 
& the alloged putative father was 
thereupon entitled to an order dis- 
charging him aa putative father.-- 
WEATIALL t. BONNER, [1931] 1 W. W. 
Kt. $24; 2D. L. RR. 7793 revag,, (1080] 


W. W. HK. $625; 4 «OD. LL. RR. O843 0 2 
S. 1. R. 583.~---CAN. 
PART VI. SEOT. 4. 
ok. Lefore whom-- Judge of any 


county or district court tn Ontario.) ~ 
Held: to be the effect of Children of 
Uninarricd Parents Act, 1921, & 
Children of Unmarried Parents Act, 

. 8. 0., 1927, as amended by 1% 
Gco. V., «. 23, 8. J0.--- Re GRAWHARGER 
& Mover, 11930) 4 D. I. It. 65): 65 





OT. RR. Avts affg., (1930) 1 Db. La. RR. 
$56; 640. L, It. 630.--- CAN. 
g (p. 394) i. Children of Un- 


married Parents Act, 1927, a 21— 
W hether aie! Tre ie }~A proceeding 
to obtain an affiliation order against A. 
as the father of an illogitimate child 
borne by W. on Oct. 13, 1925, was 
commenced under the provisions of 
Children of Unmarried Parents Act, 
1921, & continued after Children of 
Unmarried Parenta Act, 1927, came 
into force upon receiving the royal 
assent on Apr. 5,1927. Some ovidence 
was tnken in June, 1927, & on June 29 
an order was pronounced by a county 
ct. judge declaring A. to bo the father 
of the child:--Held: above sect, 
which was different in terms from 
soct. 25 of the earlier statute, was 
applicable to the etcetera though 
not. in force when {t was commenced. 
Above sect. providing that no order 
of uffillation shall be made upon the 


' evidenee of the mother of the child 


ete ee ee ee 


unless her evidence $4 corroborated 
hy some other material evidence, 1A 
ap enactment governing procedure 
only, eine rplear ed tony ie eect of 
ite co n oree W res 

any order made thereafter, & whether 


318. Add. Annotation :—Refd. Thomas v. Jones, 


[1920] 2 K. B. 399. 


821. Add. Annotation :—Refd. Thomas v. Jones, 


[1920] 2 K. B. 399. 


822, Add. Annotation :—Generally, Refd. Thomas 


v. Jones, [1921] 1 K. B. 22. 


328. Add. Annotation :-—Consd. Thomas v. Jones, 


[1921] 1 K. B. 22. 
325a, —— —— ie 








a farmer & a bachelor. 
keeper. 


doctor. 


Applt. was charged on 
complaint preferred by resp. with being the 
father of a bastard child of resp. Applt. was 
Resp. was his house- 
On the morning of the birth when 
resp. was in labour, applt., who had no other 
female servant, lit a fire for her & took her 
some tea & brandy. We also sent for the 
After the birth he allowed her & the 
child to remain for five weeks & two days, 


until June 17, in his house. 


evidence whethcr she was sufficiently re- 
left at an earlier date. 
Applt. admitted that during those five weeks 
& two days he never asked resp. who was the 
Resp. in her evidence 
suid that during that time, though she did 


covered to have 


father of her child. 


es ee em em OR OA a am ne eee etna oman 


or not the proceeding was commenced 
before or ufter the ecnuctmont came 
into force.— Re Wicks & ARMSTRONG, 
11928) 2 D. L. Tt. 210: 40 Can. Crim. 
Cas. 281; 61 O. L. Jt. 667.—-CAN. 

317 xii. Add ‘‘ revsd, aub nom. Rip- 
LKY vw. WHivr, 22 CO. L. RR. 381." 

817 xiia. ———  -——- --——~.J-—-An 
isolated instance of familiarity in tho 
presence of a third person & a stute- 
ment by the putative father when 
tuxed with the paternity of the child 
that other men besides him could be 
the father of it, dv not amount to 
corroboration under Infant Life Pro- 
toction Act, 1907, 4.19, of the evidence 
of complainant that deft. was the 
futher of hor child.—Frosr v. ALLEN 
(1919), 15 ‘Tas, L. Nt. 12.-—-AUS. 

$17 xxxiii a. -I—In 
an action by P. aguiust Ji. for lying-in 
& medical une & aliment for her 
(legitimate ehild, L. denied on oath 
P.'s allegation of seduction :—ZJ/eld - 
the corroborative evidence In regard 
to seduction required must be evidence 
aliunde which was inconsistent with 
doft.’s i{nnocence.— DU PLESSIS 0, 
LEVY (1925), 46 N. L. KR. 249 —S. AF. 

317 xxxiii b. ——- -——-.J—A 
dental of a conversation testified to 
by independent evidence :—Weld: an 
finplied admission which vested the 
evidence with a quality it did not 
previously possess, & corroboration of 
the mother’s evidence in a matertal 
particular.—-PrrrMan v. BYRNE, [1928] 
8. A. S. R. 207.—AUS, 


817 xxxili o. ——- ——- -—-—..)— 
Evidence of a false denial by deft. fs 
not. corroboration, where such denial 
is not of facts ostablishing, or con- 
nected with, opportunities for inter- 
course at tho critical time, & there is 
no cvidence of opportunity, on the 
occasions referred to, which can cause 
the denial to give any particular colour 
to facts which have no 5s oxtive 
signiticance.-—MORRISON wv. ‘TAYLOR, 
(1927) sao Kt. G2; (1927) Argus L. Rh. 


817 xxxili d. - ---.) --Tho  re- 
quirement of corruboration ina 
bastardy caso docs not import the 
necessity for independent tostimony 
which establishes the fuct. of intercourse: 
at a time when the child might have 
been conceived. Proof of a guilty 
affection extending over or into the 
actual poriod may justify tho inference 
OrOOE Of opportune ine that 
proof of op y ; 
period. It is dostrable if not essentiul, 
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872, C. A. 


There was no |! 358a. -- - 
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that the corroboration of the mother’s 
evidence should extend to cover the 
date of birth of the child.— STraNnp- 
FIELD v. BYRNE (1929), S. A. BR. RR. 
35%.--- AUS. 


817 xxxiii e. —— ——— 
vr. Moone (1927), 38 B.C. I. 4 


317 xxxiii f. 
LUCIER », OULLETTE (Sask.), [1928] 3 
W. W. i. 587.—CAN. 


317 xxxviii a. —-— —-—- -—-— —-—.] 
~—-On u complaint that deft. had left 
his Wlegitimate child without adequate 
means of support, ovidence was given 
by the complainant that deft. wus the 
father of the child. Letters which 
pitf. swore she had recoived from deft., 
& which poluted to sexual intercourse 
ut a relevant period. were admitted 
without. objection. In one of these 
lotters reference was made to the 
enclosure of £2. In another the 
writer acknowledged tho receipt. of 
letters from the complainant. Doft.’s 
so)r. tendered lettors written by the 
compluinant to deft. in one of which 
reference was made to tho reccipt 
of inoney from deft. Complainant’s 
solr. also rendered a letter written to 
him by doft.’s solr., in which it was 
admitted, though paternity was denied, 
that deft. had contributed towards 
the support of a prior illogitimate 
ehild of which the complainant was 
also the mother:—Held: there was 
sufficient corroboration of the mother's 
oath that deft. was the father of her 
child.—CaLLAN v. Harry, Erp. 
Hanry (1928), 22 Q. J. P. 78.—AUS. 

317 xlv ao. 
Where reliance is placed upon oppor- 
tunity of intercourse, that evidence 
must be supplemented by evidence of 
clreumstances which lead to the in- 
ference that it was probable that ad- 
vantage would be taken of the oppor- 
tunity..— RipLey wv. Wioipr (1916), 22 
C. L. Rh. 381.—AUS. 

317 xlv b. —-— ——-- —--——- ———..]— 
On the hearing of a complaint under 
Hlegitinate Children’s Act, R.S.M., 
IYIS (ce. 92), the corroboration of the 
mother's evidence required to support 
t tiliatlon order may be supplied, not 
by inere proof of:opportunity of inter: 
course, but by such proof coupled with 


ene oer 








as aera pee 


.]--R. 
25.-—-CAN, 


the fact that deft. denies circumstances | 
with respect to it which are otherwise | 


rroved & 
hereby gives to the proved oppor- 
tunity a differont complexion from 
what it would have borne had such 
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innocent in themselves & — 
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not fix the date except that it was before 
June 16, she asked applt. what he was going 
to do about the child, & he said that there 
was nothing for him to do but to pay. After 
resp. had left his house she wrote him a 
letter charging him with being the father of 
the child, & asking him if he meant to pay 
for its maintenance. 
no reply :—Held: the above facts did not 
afford any evidence corroborating the evi- 
dence of resp. in some material particular, 
as required 
Jonss, [1921] 1 K. B. 22; 90 L. J. K. B. 
49; 124 L.T.179; 85 J. P.38; 36T. L. R. 


To that letter he made 


y 1872 Act, s. 4.—THOMAS v. 


334. Add. Annotation :-—Refd. Kenney v. Kenney 
(1925), 183 L. T. 400. 


345. Add. Citation :—2 L. M. & P. 130. 


--——-.}—An order of bastardy stated 
to be made upon the oath of the wife, as 
otherwise, is good ; for it will be presumed 
that the non-access of the husband was 
proved by competent witnesses on oath otber 
than the wife ; or if proved by her also, that 
the judgment of the justices was founded on 


meena = 1 ae en ee > 


false+ statements not been made.— 
BARTLEY v. GALL, (1925) 3 D. L. R. 





585; (1025) 2 W. W. RR. 669; 35 
Mun. I. R. 200.—CAN. 
317 xlve. —-- --——~ Failure 


of defendant to call evidence or give 
evidence himself.J—IJlcld : deft.’B con- 


duct did not afford corroboration of 
pltf.’s case.—Fapprs vv. M‘N@risu, 
317. xlvd.--- — ---- --—--) Mis- 


conduct prior to possible time of con- 
ceplion.|—Il1n afitliation cases evidence 
is admissible of misconduct. by deft. 
with the person on whose behalf the 
order is sought previous to the period 
When the conception must have 
occurred. -MUNRo t. KRAUSE, [1931] 
2W.W.R.685:4 DD. L. R.120. CAN, 

317 xlixa. eet ite SEN 
CLAIR V. AANKIN, (1921) 8S. C. 933 5 58 
Sc. L. R. 624.—SCOT. 

317 xlix b. -~- -.}—Mere 
promiscuity of sexual intercourse with- 
out evidence thut such intercourse 
takes place as-a means of gain docs not 
justify a tinding that a woman is a 
common prostitute. — NICHOLLE v.PAn- 
pick, [1927) S. A. S. R. 595,—AUS. 





——— 





PART VI. SECT. 5. 


g i. No cvidence of means & 
erpenses.J—An order made under 
Children of Unmarricd Parents Act, 
1923 (e. 50) (Alta.), fixing amounts to 
be paid by the putative father set 
aside, where it was made without 
evidence being adduced as to his 
means, the expenses incurred a the 
nother, or the respective abilities of 
the parents to provide for the clild. 
—ANDERTON ©, SenoKA, [1025] 2 
D. 1. RW. 912; [1925] 2 W. WL R. 433; 
21 Alta. L. R. 362.—CAN, 


g ii. Fariation of order.}-—-Where 
the mother craved au increase because 
of the cost of living due to the war :— 
field: the amount of inlying expenses 
be unaltered, but decree granted for 
4s. Gd. per week, iu name of aliment, 
permission being granted to deft. to 
apply to the ct. should a change of 
circumstances arise.—FoRBES ct. MAT- 
THEW, [1919] S.C. 242; 56 Se. L. RA 
137.-—--SCOT. 

g tii, —-—.)-—The true criterion in 
Scotland is, pot the rank or financial 
position of the parties, but the eupport 
beyond waut which must be accorded 
to an illegitimate child.—FRASER r. 
CaMPBELL, {1927) S. C. 589.—SCOT. 








the other proof.—R. v. LUFFE (1807), § East, ' 


193; 103 E. R. 316. 


Annotations :—Refd. R. r. Kea 


Hartington (1816), 4 M. & S. 
1 Sim. & S8t. 150 ; 


559 


Lynn 
bottom (1847), 10 Q 


514 ; 
is 16 M. & W. 367; 


8 R. 
.v. Pilkingt 
(1855), 25 L. J. Ch. 125; 
Tumock vv. 
- B. 118; 


v. Leech (1924), 94 L. J. 
[1924] A. C. 687. 


366a. Variation of order—Adjudication of paternity 


R. v. Sourto (ssohee H ae 
: .v. Sourton i;  & W, 209; 
Morris v. Davies (1836-7), 5 Cl. & Fin. 163 ‘a : 
Recorder (1846), 3 Dow. & L. 725; KR. v. Shipper- 
». B. Ceeros “A Ero 
‘ v. Collingwoo § 12 
R. v. Grafton (1848), 3 New Mag. Cus’ 2: 
on (1858), 2 E. & B. 546 ; L S arcaas 
cp. Baker 
7; Yates v. Chippindale (1862), 11 
Turnock & Turnock (1867), 36 L. J. P. & M. 
85; Re Parson’s Trust (1868), 18 L. T. 704: R.v. Suffolk 
Justices (1848), 12 J. P. 426; Jones v. Davies, (1901) 1 
K Webb v. Murrel (1904), 68 J. P.104: Brown 
K. B. 48; Russell v. Russell, j 


Vol. I.—Bastardy. 


existing bastardy order, does not enable them 
to revoke that part of the order which con- 
sists of the adjudication of paternity. 

(2) ** Fresh evidence’? must be of such a 
character that not merely is it relevant, but 
of such importance that it would have affected 
the judgment of any one if they had had the 
opportunity of hearing it at the original hear- 
ing of the case.—R. v. COPESTAKE, Ez p. 
WILKINSON, [1927] 1 K.B.468, 961.3. K.B. 
65; 186 L. T. 100; 90 J. P. 191; 241. G. R. 


1823). 


ee 


2. v. King's 


eggo v. Edmonds 
tien): 7E. & B. 
2 B. N, S, 512; 
562, GC. A. 

367. 





367a. 


Add. Annotation :—Refd. Grocock v. 
cock, [1920] 1 K. B. 1. 


Justices’ discretion.]—- Under 1872 


Cases 358a—398. 


Gro- 


—“* Fresh evidence.’’}—-On the application 
of resp., justices made an order adjudging 
that applt. was the father of her illegitimate 
child, & ordered him to make her a periodical | 
payment. On a subsequent application by | 
applt. under Criminal Justice Administration | 
Act, 10914 (c. 58), 5. 30 (8), to revoke the | 
whole order, he tendered fresh evidence, 
which went only to show that he was not the | 
father of the child. The justices refused to | 
| 
| 


hear it, holding that they had no power to 
deal with that part of the order which | 
adjudged the paternity :—Held: (1) the! 
justices were right; (2) (Avory & SuEar- 
MAN, JJ.) there being nothing to show that 
the evidence tendered was of facts which had 
occurred since the original hearing, or had 
come to the knowledge of applt. since the 
hearing, that evidence was not ‘“ fresh 
evidence ”’ within sect. 30 (3).—CoLcuksrEer 
v. Peck, [1926] 2 K. B. 366; 95 L. J. K B.! 
1038; 135 L. T. 32; 90 J. P. 130; 42 | 
T. L. R. 5385; 28 Cox, C. C. 225, D.C, 


Act, 5. 4, the magistrate has a discretion as to 
whether he will grant or refuse an order for 
payment of arrears due under an affiliation 
order, but he has no discretion to grant an 
order for payment of a portion only of the 
arrears enforceable by iaw.—GkRocock ov. 
Grocock, [1920] 1 K. B. 1; 88 L. J. K. B. 
1068; 121 L. T. 466; 883 J. P. 185, 35 
T. L. R. 509; 63 Sol. Jo. 627; 17 1. G. &. 
623; 26 Cox, C. OC. £85, D. C. 


Annotation :—Reld. Colchester vp. Peck, [1926] 2 K. . 366. , 


872a. 


375. 


379. 


384. 





Application for warrant—Jurlisdiction 
of justices to question validity of affiliation 
order.|—R. v. LANCASHIRE JJ., Ha p. Tyrun, 
No. 278a, ante. 

Add. Annotation :-—Consd. Firman v. Royal, 
[1925] 1 K. B. 681. 

Add. Annotations :-~As to (1) Apld. Grocock v. 
Grocock, [1920] 1 K. B. 1. Expld. Colchester 
v. Peck, [1926] 2 K. B. 366. 

Add. Citation :--sub nom. IK. uv. Smuru, 55 
I. J. M. C. 147. 


Annotation :—As to (1) 7 one R. v. Copostake, Ex p. Wilkin- 


son (1926),90 J. P. 19 
366b. 
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PART VI. SECT. 6. 


st. Imprisonment — Failure Ww pay 
uliment—Offer by father to maintain 





Te aatiemanaeaead 





== —-—.]—(1) Criminal Justice Ad- | 
ministration Act, 1914 (c. 38), 8. 80 (3), while 
empowering justices to dea! generally with an 


oeesemmnendaliane tant 


/ SW. 
* under 


| 895. 


398. 


weet 





ee. 








Child 


_ © 30, provided that, in the event of 


child in his home.j—-In an application : 
under Civil Imprisonment (Scotland) | 


Act, 1882, 8. 4, by the mother of two 
illegitiinate daughters fur warrant to 
imprison the father, in respect of his 
failure to obtemper a charge proceed- 


the accused failing to give the bond or 
making the cash payment required 
of him by the order, he should be com- 
mitted to gaol for 12 months. On 


—_ 1 





a enn 


—--— Hffect.}--A filiation order. 
elfare Act, C. A., 1924, | 


i appealing frorn tho order the wccused, . 
not wishing to go to gaol pending the ° 
. hearing of the appeal, gave the bond | 


ing upon u decree for payment of | 


aliment until the children respectively 
attained fourteen years of age, the 


Sheriff, notwithstanding an offer by : 


the father, a married man, to maintain 
the children, who were then over ten 
years of age, iu his own home, granted 
warrant of imprisonment. ‘The father, 
having sought to suspend the charge 
& warrant, the mother contended that 
his offer of-maintenunce should not be 
entertained, in respect that, 
the decree for aliment which was stil! 
current, his obligation could only be 
discharged by moncy payments :— 


under | 


vrovided for by sect. 68 (b) of said Act. ; 
iis appeal was dismissed ; &, none of . 


the directlous of the filiation 
having been complled with, his bonde- 
Inen delivered him into custody, & he 


order ; 


was cominitted to gaol & served the . 


proceried term. An action was then 
prought by the mothér on the bond 
given in respect to the appeal :— Held : 
the serving of the term of {fimprison- 
ment did not satisfy bin obligations on 
the filiation order & pltf. was held 
entitled to judgment: but she could 


. not recover more than the amount 


Held: (1) a father’s option at common 
law to maintain his illegitimate child - 


in his home, if a boy after the age of 
seven, & if a girl after the age of ten, 


a decree against him for alimenut was 
still current ; 


sresxently Ip default under said order,—- 
30YAK vo. KOBYLANSKI, [1929] 1 
D. L. R. $67; 1 W. W. RR. $64; 3 


- Man. L. It. 89.—-CAN. 


was not excluded by tbe fact that at . 
the date of such an offer of inaintenance | 


(2) in view of the Lond . 


Jide offer of maintenance here niade, - 


the complainer was not a person 


wilfully refusing to pay oliment within | 


Civil Imprisonment (Scotland) Act, 
1882,8.4, &c & warrant sus- 

nded.— MACDONALD v. DENOON 
1929) 8. Cc. 172.—8SCOT. 
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400 fi. -— — Irregularity or 


eet eee nn ee ne 


Wegality in proceedings. }~ Ulegitimate - 


Children's Act, 2.8.8. 1920(¢.156) 4. 10, 
gives the ct. power at the instance of a 
ee father to rescind or vary an 
order. 


He thus has a means of rellef, & - 


certiorari may in the discretion of the | 


superior ct. be refused.— DWYkK 1. 


' BuLBeck, [1923] 1 D. L. K. 597; 39 


45 


Add. Annotation :—Refd. Marsland v. ‘Tag- 
| wart, [1028] 2 K. 2B. 447. 


After this case add :--- 


-——.]-—See, now, Sumtuary 


Jurisdiction Act, 1879 (c. 19), ss. 35, 47. 


Nees ory nan pee ae ee ae 8 


jan. Crim. Cas. 162; 16 Susk. I. It. 
1%; (1022) 3 W. W. RR. 391.---CAN. 

: Refusal to vary or 
rescind order.}--The Inagistrate hax vo 
discretion to refuse to bear an applica- 
tion, but after hearing it ho may refuse 
to rescind or vary his order. If tho 
magistrate refuses to hoar the applica- 
tion, appet, is ontitled to a prerogative 
writ. of mandamus to compel him to do 
#0,.-—WHEATLEY ©. Howarn, [1923] 3 
D.L. R. 288; 2 W. W. RR. 042.--CAN. 


yi. -——-~- —. Notice of an appeal 
from an order of fillation mado under 
Child Wolfure Act, O. A., 1924, «. 30, 
was given within 10 days of the making 
& date of the formal order. The 
judge had three days previously, & 
after the hearing, endorsed on the 
information an ent which Inchuided 
the words, * Kemanded until rriday,” 
“ BKiliation order granted.”” At- the 
adjourned sitting be made another 
such entry which repeated & supple- 
Inentod the previous entry, & he then 
signed & dated the formal order. On 
tho appeal, the county ct. Judge held 
that said first entry constituted the 
order provided for in sect. 750 (b) of 
tho Criminal Code, made applicable 
by sect. 70 of the Child Welfare Act, 
& sustained the prey objection 
that. the notice of appeal had not been 
filed within 10 days °* after the con- 
viction or order.” An application for 
mundamus was dismissed. Ou appeal 
therefrom :—Held: the appeal should 
be allowed & a mandamus issued as 
prayed for.—DANIEISON v. THORDAR- 


r fa pa oa aaa gman, 


Cases 408a—403b. 
4038a. 








New evidence.] — Complainant in 
an affiliation summons was a married woman 
who was not living apart from her husband 
at the material date, & an order on the 
evidence & on his own admission was made 
against one M. After the time for appealing 
against this order had expired, the le in the 
present case was obtained on an affidavit by 
complainant’s husband that he had cohabited 
with complainant at the material date & 
could have been the father of the child :— 
Held: the question of access or non-access 
was a question of fact for the justices, from 
which they were entitled to find that M. was 
the child’s father; the ct. would not, in 
support of a rule for a certiorari, rehear a case 
upon further evidence on a disputed question 
of fact, & perform the functions of quarter 
sessions, to which, owing to lapse of time, an 
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heard the evidence of the mother & such other 
evidence as was produced by her & other 
evidence tendered by the person alleged to 
be the father, made an order in these terms : 
‘‘On hearing the complaint & the evidence 
of complainant & other evidence satisfactorily 
corroborating in a material particular her 
evidence & also the evidence tendered by 
deft., & being satisfied of the truth of the 
complaint, it is adjudged that deft. is the 
putative father of the child’ :—Held: the 
question whether the evidence of the mother 
was corroborated in some material particular 
by other evidence to the satisfaction of the 
justices, was a matter to be decided by the 
justices &, even if the other evidence did not 
corroborate the evidence of the mother, the 
justices had acted within their Nessie eggs . 
a writ of certiorari should not issue to 


oH Sag could not be made.—R. v. MARKHAM, 
zx p. MARSH (1923), 67 Sol. Jo. 618. 


403b. ——— -—-— Sufficiency of corroboration.|— 
On a bastardy. summons Justices, having 


HON, fr93s0 3OW. OW. Wt. yous 11931] 
71. kt. 199; 39 Man. L. It. 182. 
. MAN.” 


y il. Grounds for aitouring appeal 
—On appeal to a county ct. udge 
from an order of fillation made against 
deft. in a bastardy case by a stipendiary 
magistrate, the Judge, after rohearing 
the caso, dishelieved the evidence of the 
mother, who was contradicted in im- 
portant particulars by independent 
witnessor, & contradicted her evidence 
before the magistrate, as to the pater- 
nity of tbe child :—feld: tho appeal 
from. the couuty ot. judge must be 
disiniascd.—_MULURAVE wv. CLANOEY 
(1925), 58 N. & R. 105.—CAN. 


y ili. Al what place.}—In a com- 
laint under Children of Unmarried 
big Act, R. 8S. B.C., 1924 (c. 84), 
be Pe the cause” of the complaint 
ith n Summary Convictions Act, 
kr. 8. B.C., 1924 (c. 245), 8. 77, As the 
seduction & not the birth of the child ; 
& an appeal from the dismissal of tho 
complaint is proporly taken to the 
county ct. nearest the place where the 
seduction occurred. — a ge create v. 
TAYLOR (RB. C. pe [1926] 3 W. RK. 
203; 46 Can. Crim. Cas. 149. _-CAN. 


di. Under Illegitimate Children's 
Act, R. S. S., 1920 (c. 156).J]—An order 











| 


827 ; 


ne a an re a 


nade by rs) iingiatente undor gs. 5 of the 
above Act may be varied by him on 
the application of either of the parties 
under s. 9, & may be rescinded or 
varied by him on the application of the 
putative father under s. 10.—WHEAT- 
LEY v. HOWARD, [1923] 3 D. L. R. 288 ; 
2 W. W. R. 042.—CAN, 


sx. Compliance with order—Whether 
condition precedent to appeal. }—It is not 
a condition precedent to the bringing of 
an appeal by a deft. from an order under 
Children of Unmarried Parents Act, 
1924 (c. 34), as amended, that proot 
be furnished that he has complied 
with the terms of the ordcr.—HYNrs 
v. ALTON (B. C.), [1928] 3 W. W. R. 
261.—CAN. 

sy. To Supreme Court—What court 
may consider.)—In an appeal on a 
point of Jaw under Destitute Persons 
Act. 1910, froin an affillation order, 
on the ground that complainant's 
evidence wus not corroborated in a 
material paca as required by 
sect. 10 of that Act, the magistrate’s 
notes of evidenceshould be mncarpornce 
in & form part of the case on appeal, 
& the discretion to admit evidence 
under sect. 68 of the Act not strictly 
legally admissible belongs solely to 
the magistrate & is not controllable 
by the Supreme Ct. ‘The latter ct., 


46 





their order.—R. v. LINCOLNSHIRE JJ. 
Bretr, [1926] 2 K. B. 192; 
185 L. T. 141; 
Cox, C. C. 178, C. A. 


95 L, JK. B. 


90 J. P. 149; 28 


TOeaveR. is entitled to bave regard to 
the nature of such evidence, once 
admitted, when considering whetber 
the evidence submitted as corrobora- 
tive may be regarded as such, its proper 
function on an appeal on a point of 
law being to determine whether there 
was evidence which was corroborative ; 
& if there was euch evidence, it is not 
for the Sppevate Ct. but for the 
magistrate to determine whether or 
not the evidence satisfied him. Qu.:° 
whether the Appellate Ct. on appeal 
on ea point of law is entitled to treat 
as corroborative evidence not relied 
on by the magistrate as corroborative. 
FS pe PARKER, [1928] N. Z. L. H. 


sz. Right to serve sccond notice o 
appcal—Prior appegl dismissed for lack 
of troer of jurisdiction.|—Applt. ap- 
pealed from a conviction under 
Ohildren of Unmarried Parents Act 
H. 8. B. C., 1924, c. 34. A prior appeal 
was dismissed because of lack of proof 
of a point nt going to the jurisdiction of 
the ct. : the time allowed by 
the Act deh appealing not having 
expired, ap ppt. ad a right to serve 

ioe of 





ets 


another nD f appeal & properly 
prove his right oP PW w <Hrwes v. 
ALTON (B. O. » i102] R. 863 ; 


62 Can. C. OC. 3 


BANKRUPTCY AND 


Vol. IV. Cases 4-268. 


INSOLVENCY. 


Part |—Bankruptcy Jurisdiction. 


4. Add. Annotation :—Refd. Re Lister, Ex p. | 
aun Overseers & Bradford Corpn., [1926] : 


15. Add. Annotation :—Refd. Bundy v. Motor | 218b. 


Cab Owner Drivers’ Assocn. (1930), 143 
L. T. 334. 


ae Raym. 443; Holt, K. B. 300; 88 FE. R. 
l 


Annotation :—Refd, Belton v. Hodges (1832), 9 Bing. 365. 


S. P. Re Cooke, Hz p. ADAM (1813), as 


reported in 1 Ves. & B. 498; 2 Rose, 86; 35 


BH. R. 101. 


27. Add. Annotation :—Refd. Bowling ». Camp | Annotation :—Reld. Re Smedley (1864), 10 L. T. 432. 


(1922), 128 L. T. 342. aha 


How derived.]|—Re Prion, Ex p. 
Prion, No. 1548a, post. 


60. Add. Annotations: —Consd. Scranton’s 
Trustee v. Pearse, [1922] 2 Ch. 87. Refd. Re 
Wigzell, Ex p. Hart, [1921] 2 K. B. 835; Re | 224 
London County Commercial Reinsurance 
Office, [1922] 2 Ch. 67; Re Wilson, Eur Dp. 
Salaman, The Trustee v. Keith, Prowse (1925), | 226. 
183 L. T. 814; Re Wait, [1927] 1 Ch. 606. 


69. Add. Annotation :—Refd. R. v. Customs & 





Iixcise Comrs., [1928], A. C. 402. 226a. 


79a. Dependent on intention.]—r p. 


er taal (1801), 6 Ves. 3; 831 E. R. 909, 








J 


Annotation :—Reld. Re Bryant, kc p. Paterson (1813), 1 
Rose, 402. 


79b. 





Actor.]—It is certain that no actor, 
nor any person exhibiting gymnastic feats in 
public, nor even the proprietor of a theatre, 
would be a trader within the meaning of the 
Bkpcey. Act (KELLY, C.B.).—Sprax vv. 
Powsur. (1873), L. R. 9 Exch. 25; 43 L. J. 
M.C.19; 29L. T. 434. 230. 
-——.]-——A surgeon dispensing his 

own medicines:—Held: a trader within 

the bkpt. law.— NICHOLSON v. COOPER (1858), 

31 L. T. O. S. 184. 235, 
177. Add. Annotation :—Refd. Bonham v. May- | 

cock (1928), 138 L. T. 736. 
190a. Theatrical propenerer:) SPEAK v. POWELL, 

No. 79b, ante. 
anes S. P. R. v. Cone eTOO8 12 Mod. Rep. 243; 


———— 








160a. 


263. 





PART I. SECT 1. 


4 fi. .)---IMPERIAL BANK 
CANADA ¥. BAaRRER, {1921)] 20 O. Ww. 
—tAN L. R. 523; 10. B. R. isn: 





udge.— Re Been & 
(1980) 2D. Rk. 689; 
ak 11 OC. Yh. RK. 279 ; 


~———.J-—- Bkpey. Act D. L. R. 764.—CAN. 


.|—A person who buys goods 
under age cannot, when he comes of age, 
be bkpt. in respect of them.—WuITLock’'s 
CASE (1725), Cas. temp. King, 486; 25 EK. RR. 
215. 

Add. Annotalion :—Apld. Ite L.A. & B. F. M., 
Official Receiver v. The Debtors (1926), 05 
L. hi Ch. 258. 

Add. Annotation :—-Apld. Re L. A. & B.F.M., 
Official Receiver v. The Debtora (1926), 95 
L. J. Ch. 258. 


——.]—(1) In the absence of debts actually 

enforceable against them infants cannot be 
made bkpt. . even on their own petition. 
(2) Que: whether if a receiving order & 
order of adjudication are made in such a 
case the official reeciver can deduct his costs 
of obtaining the rescission & annulment. of 
those orders out of the assets. --Re A. & M., 
[1026] Ch. 274; 70 Sol. Jo. 607; sub nom. 
RelA. & BLE. M., Bap. OFFICIAL RECEIVER 
v. Tae Derrons, 05 L. J. Oh. 258; 1384 L. 1. 
630; (1926) B. & C. R. 19, D.C. 
Add. Annotations :—Apld. Re A. & M., [1926] 
Ch. 274. Refd. Hawkins & Sunderland v. 
Duché (1921), 90 1. J. K. B. 913; Re Debtors, 
Ez p. Debtor (1922), 92 L. J. Ch. 120. 


Add. Annotation :—Apld. fe L.A. & B. ¥. M., 
Official Receiver ». The Debtors (1926), 05 
L. J. Ch. 258 

For “ Held: she was subject .. . under 
1883 Act, s. 24’ read, “* Held: such power 
of appointment was not separate property 
within Married Women's Property Act, 1882, 








diction is confined solely to those cascs, PART I. SECT. 3, SUB-SECT. 1. 
& does not, extend to cases that. are 121 fi. ——- -—— Debta of former 
iy, the rules required to be heard by & | business unpaid.I—A person who ocases 


She nage to carry on his business & hocomes a 


65 0. L. R. | farmer ia not 4 person ** engaged 
offd., [1931] | solely in farming,” ctc.. so Jong as bin 


debte in connection with his former 


applies ‘to debts & contracts, including 40 if, —~- ——./-A summary | business remain unpaid. He must be 


leases, existi when it came into 
foroe.-Re McKay (1921), uf Oo. ani R. 
A at R. 593 64 D. L. R. 699.— 


PART I. SECT. 2. 


° 


dvetned to be still carrying on that 


TOC: was nade by Che: UUslee OF 8 Laninesk until all: the delta are paid, & 


bkpt.’s estate fur an order declaring 
he in not protected by Bkpcy. Act, 
that he was entitled, as against two ee te GARTURLL. Ka Pek 


ARENAS, 


claima roceed 8 (3 
f of BoA i ot ia The een mid {192313 D. I. RR. ‘etd pas aA 2 W. W.R. 
401. Registrar—teneral ad ! made returnable before the judge In | 84: o i. kt. 103.—C 

va | E 


powers 

adiction.}-—-The registrar was held a assuming 121 lii. a i ia in 

tn have. ae durediotion to asaces the | that he haa the SNaHeMintion of: of a judge wood.) PETIY vo. GERARD, [LBST] ¥Z 

damages sustained by a firm of traders | in bkpcy., without th authority from { D. L. ft. 941. ~CAN. 

by reason of an interim receiving order | the judge, & with out t. ne conse of the PART I. SECT. 8, 8UB-SECT. 6 
made upon the petition of i co. ies, assumed to r & determine ° ° Oe » 'v. 

afterwards rescinded. While the rogis- be application, & eae e declaratory 266 i. Judgment debt—Bankruplicy 

trar has jurisdiction under Bkpcy. | order:—VHield: the registrar had not | Act, 1908, a. 26 (f).}—A bkpcy. notice 

Act, 8s. 159 (f), to ae any leh or the Jurisdiction, wie pe he esas te undar the ee ie eed penne be 

nrisdiction ad oxen —_ ARTRAM, married man 

en in tha 5 t behalf is bed . R. ee Pod O. L. R. 182; 11 &. 8 ; | agalnat wh om Oe Wate. has meou vere? 

as proper to be ree or “oxereined in R. 345.—€ rica. oaT] Vee ay ns Rac) i 


chambers by the registrar, hi 


1 


Cases 263—383., 


8. 1 (5), & sho could not be directed to appoint 
Mar yen trustee in bkpcy. under 1883 Act, 
s. 24.” 

Add. Annotalions :—Apld. Ie Mathicson, 
[1927] 1 Ch. 283. Refd. fe Armstrong, 
Lz p. Boyd (1888), 21 Q. B. D. 264. 


Add. Annotalions:—-As to (1) Apld. Re 
Debtor (No. 3 of 1926) (1926), 1385 L. T. 689. 
yas res Behar Ry. v. I. R. Comrs., [1925] 


274a. ——— What is—Professional artiste producing 


scenz.|—The debtor, a married woman & 
professional singer, had up to May, 1925, been 
engaged in musical comedy, but had sub- 
sequently produced scene & vocal acts at 
various music halls. Inthe production of these 
scen® she had required certain accessories 
in the way of dresses, etc., in respect of which 
she had incurred liabilities. On the hearing 
of a petition against her for a receiving order 
@ number of contracts with music-hall 
proprietors were put in evidence, from which 
it appeared that in consideration of a fixed 
sum per week she undertook to sing & to en- 
gage & pay one or more singers to assist her in 
the production of her scenz#, & also to provide 
& pay an accompanist. The registrar dis- 
missed the petition on the grounds that 
a Sf Act, 1914 (e. 59), s. 125, did not 
include profession or occupation under the 
term ‘ business ’’; that ‘ trade ”’ & ‘ busi- 
ness”? were ejusdem generis & intended to 
bring within the scope of the Act women whoa 
were actually trading or carrying on a busi- 
ness in the nature of a trade, & that the fact 
that the debtor was assisted by another 
singer & a pianist did not make her any the 
less a professional artist. than when she acted 
onthe stage. On appeal :—Held : the debtor 
Was carrying on a continuous occupation for 


Annotation 
(1928), 4 
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the purpose of making eats by entering 
into contracts under which she bound herself 
to produce scenw on the stage & to provide 
the necessary accessories in the way of 
assistant singers & accompanist, & that in 
those circumstances she could properly be 
described as carrying on a business within 
sect. 125.—e A DesTorn (No. 3 of 1926), 
{1927] 1 Ch. 97; 1385 L. T. 689; [1926) 
B. & C. BR. 86, C. A. 

. Re Bankruptcy Notice (No. 292 of 1928) 


:—Refd. 
47. L. It. 533. 


274b. ——- ——— Engaging in speculative trans- 


276. 
285. 


286. 


312. 
831. 


333. 


actions.]|—-A series of speculative transactions 
by a married woman, if they involve the 
making of genuine commercial contracts 
extending over a long period of time, may 
amount to carrying on a “ business” within 
1914 Act, s. 125 (1), 80 as to make her subject 
to the bkpcy. laws.—Re BANKRUPTCY NOTICE 
(No. 202 oF 1928) (1928), 44 T. L. R. 533, 
OC. A. 

Add. Annotation : —Refd. Engelke v. Mus- 
mann, [1928] A. C. 433. 


Add. Annotalion :—Consd. Food Controller 
v. Cork, [19238] A. C. 647. 


Add. Annotations :—Consd. Re Webb (Smith- 
fleld, London), [1922] 2 Ch. 369. Refd. A.-G. 
v. De Keyser’s Royal Ifotel, [1920] A. C. 508; 
Re Cockell, Jackson v. A.-G., [1931] 1 Ch. 
58¥. 

Add. Annotation :—Consd. Tte Stanton, Hogg 
v. Maule (1927), 44 T. 1. R. 118. 


Add. Annotation :—Refd. Hawkins & Sunder- 
land v. Duché (1921), 90 L. J. K. B. 9138. 


Add. Annotation: — Apld. R. v. Central 
Criminal Court JJ., Ea p. L. C. C., [1925] 
2K. B. 43. 


267 |. Carrying on busincas.|—It is 
only fu cases where a married woman 
carrios on a trade or business that sho 
is subject to Bkpcy. Act, 1919 (6. 36) 
(Can.).—Re STonn, (1925) 4 D. L. ht. 


518.— e 


267 Hi. -—-— In partnership unth 
husband.|—Held: debtor was not 
ecurrying on busincss pained from 
her husband, & hor adjudfoation in 
bkpcy. was irrogular.—Re Soorr (1924), 
20 Tas. I. R. 43.— AUS. 


267 ili. ——-~— Debts unpaid afler sale of 
business—-Receiving order may be made. | 
—A marriod womin carried on a trade 
soparately from ber husband. Having 
incurrod debts, & being unable to mect 
ber creditors, on Feb. 9, 1929, she led 
& potition for arrangement & was 

nted the protection of the ct. on 
far. 1. Sho was unable to carry out 
her proposal to pay twenty shillings 
In tho penn & eventually on July 26, 
hor petition was dismissed, & thereb 
an act of papel Ht was committed. 
On Oct. 30 she was adjudicated a bkpt. 
on the potition of two of her croditors, 
wherein sho was described na a married 
woman carrying on a trade separately 
from her husband, in respect of debts 
undischarged at the date of the petition. 
She applied to have this adjudication 
set aside on tho ground that she was 
not such a trader on the date of 
adjudication. She stated that during 
the progress of the arrangement matter 
she found that she waa unable to get 
any further crodit & closed down & 
went out of trade on Mar. 23, & had 
not since carried on any trade :—ZHeld: 
there was ample evidence that the 
debts in respect of which adjudication 


+ 


NL ee 


entre ne nen A ER eA, 


was sought wore trado debta for goods 
supplied incurred by her while sho was 
carrying on a trade separately from 
her husband, & the fact of ber having 
trade debts undischarged at the date 
of the potition was evidence from which 
it could be inferred that she was still 
carrying on her trade.—te SOMERS, 
1930] J. R. 1.—IR. 


PART I. SECT. 3, SUB-SECT. 7. 


sa. Assignee of debt— Assigned by 
debtor with consent of creaitor.}—-he 
Srar FLoorma Co., [1924] 3 D L. FR. 
269; 40. B. hR. 679.-—CAN. 


PART I. SECT. 4, SUB-SECT. 1. 


of. To deal with prosecution of 
fraudulent debtors.}—Undor Bkpcy. Act, 
8. 93, the proseoution may be ordered 
roceoded with in the ordinary way 
before the existing criminal cta. It 
does not requir the judgo in bkpcy. 
to hoar evidence &, if he thinka fit, to 
commit accused to stand trial although 
under sect. #4 the oe in tbkpey. has 
a richt to do so.—R. rv. GOLDRAMMER, 
11924]38 DLL. R. 1007; Q. R. 36 K. B. 
507; 5 C. B. R. 127.—CAN. 
sb. Under Bankruptcy Act, 1919 
c. 36)}—T'o order stay of execution— 
Tntil receiving order dealt with.}— 
Held: tho ct. had such power.—He 
THOMPSON POWDER Co., Re WINDING: 
Ur Acr, (1923] 1D. L. R. 4963 3 
C. B. R. $81.—CAN. 


so. Under Bankruptcy Act, 8. 63.)-—- 
The jurisdiction conferred by Bkpcy. 
Act, s. 63, is confined to the nie- 
tration of the bkpt.'s estate, & does not 
extend to persons or matters ontside 
the Act. 

2 


i mi meds 2 «ae Samana, oe a 


eR 


ite reece tet 


Tho trustee in bkpcy. of K.’r estate 
moved for an order declaring that T. 
was & gencral partnor of K. or that 
T. had wrongfully obtained from the 
firm of R. Bros. of which It. had been 
& member a certain sum of money :— 
Held: the trustee did not represent 
the firm of It. Bros., the authorised 
assignment baving beon executed by 
R. only, & the Bkpcy. Ct. had no 
jurisdiction to try the questions raised 
by tho trusteec’s motion.— Re RKry- 
NOLDS, [1928] 3 D. L. R. 562; 62 
O. L. Rk. 360; 10 Cc. B. RR. 127.—CAN. 


sd. To order repuyment of money— 
Paid by assignee to creditor— Mistake of 
law.j—Jleld; jurisdiction could not te 
excluded by a plea of payment by 
mistake of law.-—UDEMPSEY tv. PIPER, 
[1921] N. Z L. R. 753.—N.Z. 


PART I. SECT. 4, SUB-SECT. 2. 


se. ——— Superior Court.}—The 
Superior Ct. sitting in any provincial 
udicial district has jurisdiction to 
ear a petition in bkpcy. served upon 
a debtor residing & doing business in 
any part of the province.—BOILY vr. 
McNu.ty, [{1928) 1 D. L._R. 926; 
ee S.C. Rh. 182; 8 C. B. R. 565.— 


PART I. SECT. 4, SUB-SECT. 4. 


B63 1. ——~— Wilh inlent to defeat 
credilore.}—If debtor before his bkpcy. 
prys moncy fraudulently, with a view 
to concealing from his creditors 
assets, the ct. will order repayimnecnt of 
such money.—Fe Conin & SWEIGMAN, 
Er p. ROSENBERG, [1925] 1 D. L. R. 
248; 5C. B. R. 346.—CAN. 


888. Add. Annotation :—Apld. Re A Debtor, 


2 Ch. 470. 


889. Add. Annotation :—Consd. Re A Debtor, 


[1922] 2 Ch. 470. 
889a. 














: |—A debtor cannot 
avoid the operation of a bkpcy. notice, served 
upon him in England, by himself during the 
currency of the notice petitioning for & 
obtaining an award of sequestration of his 
estate under Bkpcy. (Scotland) Act, 1913 | 


Vol. IV.— Bankruptcy. 
(c. 20 ). A receiving order made in pursuance 


{1922] 


Cases 888—464a. 


of the bkpcy. notice in England will, there- 


151, C. A. 





390a. 





we ee 


fore, be valid, & cannot be set aside on the 
ground of the sequestration.—Re A DEBTOR 
(No. 199 oF 1022), [1922] 2 Oh. 470; 
L. J. Ch. 677; 127 L. T. 832; 38 T. L. BR. 
683; 66 Sol. Jo. 521; [1922] B. & C. R. 


91 





|—Re A DERTOR 


(No. 737 oF 1928), No. 957a, post. 


Part Il——Acts of Bankruptcy. 


409. 
[1924] 1 K. B. 701. 


410. 
[1924] 1 K. B. 701. 


421. 
{1924] 1 K. B. 701. 


427. 
2 Ch. 22. 


428, 


434a. 








PART I. SECT. 5. 


388 xiv. 
to confirm foreign sequestration c& to 
authorise sale of pronerty in Scotland. }— 
A petition was presented by tho official 
receiver appointed by the Ct. of Chile 





Add. Annotation :—Consd. Lipton v. vere 
Add. Annotation :—Consd. Lipton v. Bell, | 
Add. Annotation :—Refd. Lipton v. ae 
Add. Annotation :—-Consd. Re Simms, [1930] 


Add. Citalions :—sub nom. 
Lz p. Puturiips, 69 L. J. Q. B. 604; 82 L. T. 
691; 44 Sol. Jo. 469; 7 Mans. 277, D. C. 


——.]— An 
deed of arrangement, although admissible in 
evidence to prove an act of bkpcy., cannot, 
after it has ceased to be available as an act 
of bkpcy., be put. in evidence without a 
stamp where the fact that the deed is void 
for want of registration is relied upon by the 
trustee in a subsequent bkpcy. of the debtor 
to establish a title to the property comprised 
in the deed.—Re Snuaw, lz p. OFFICIAL 


Power of Scottish Court : 


in the sequestration of the estates of a |; 
deovased person resident there, craving | 


the ct. to confirm the Chilinn sequostra- 
tion, to authorise petitioner to 
sell Soottish herituge belonging to 
deocascd’s estate, to authorise 
petitioner to uplift the proveeds of 
certain Soottish policies of assurance 
on the Hfe of deceased. The ct. 
granted authority to petitioner to scll 
the Scottish heritage on certain terms, 
under a declaration that euch sale 


should not operate conversion, & on |: 
condition that petitioner should con- : 


sign the balance of the proceeds in the 
name of the accountant of ct. to 
abide the orders of the ct.. but refused, 
as unnecessary, the crave of the 


petition for authority to uplift the ; 


proceeds of the policies of assurance. 
ARAYA wv. Cocnrir, [1921] 8S. C. 462; 
58 Sc. L. R. 395.—-SCOT. 


PART I. SECT. 7. 


892 li a. Whether enforceable in 
Saskatchewan—Necessity for notice to 
tnlerested parties.}—Qu.: whether the 
words ‘“ British Ct.” in Imperial 
Bkpcy. Act. 1914 (c. 59), 8. 122, incinde 
a Canadian Ct. exercising bkpcy. 
jurisdiction, & whether the provisions 
of said Act apply to Immovables in 
Canada. Even said 
visions do so apply, an appli 
to the Saskatchewan Ct. of K. B., 
by a trustee in bkpcy. appointed itn 
England, for an order giving effect 
to an order made there under sect. 122 
will not be heard if due & proper notice 





' Irish Froe State 


454a. —— 





RECEIVER (1920), 90 L. J. K. B. 204; (1920) 
B. & C. R. 156. 


451. Add. Cilalion:—1 Sm. & G. 246, n.; 
106. 


65 


.|—By indenture dated Feb. 21, 


1921, made between bkpt., a retired produce 


Re PHILLIPS, 


unstam ped 


solr. ’ & 


of the application has not, been given 
to all persons interested {n tho relict 
sought thereby.—Jic GRAHAM (Sask.), 
J1928) 4D. Ta RR. 3743 [1928) 3 
W. W. R. 8; 10 C. B. R. 171.—CAN. 


, 892 fil b. —— ——.]—The words, in 
Bkpcy. Act, 1914, s. 122, “‘ overy 
British Court. elsewhore paving juris- 
diction In bkpcy,”’ tnclude tho Saskat- 
chewan Ct. of King's Bench, &, thero- 
fore, the English trustee is entitled 
to obtain therefrom an urder in ald 
of an order made by the English Ct. 
under sald sect.— Re GRanam (No, 2), 
{1920} 3 D. L. R. 353; 1 WW. RR, 
309; 23 8 L. R. 297; 10 C. B. OR. 
340.--CAN. 


392 ix. —--~ Whether enforceable in 
Trish Free Stale.|—Where a porson, 
having real & personal estate In the 
Irish Free State, was adjudicated a 
bkpt. In England, & the ct. baving 
bkpey. jurixdiction in England ordered 
that a request for the assistance of the 
ct. having bkpcy. jurisdiccion in tho 
¢ made, & the official 


, receiver in bkpecy. {In England having 


ra Kae to the High Court of Justice 
in the Irish Free State pursuant to such 


‘ order for a declaration that the said 


words & pro- . 
fon . 


property became vested in the official 
receiver as the trustee In the bkpcy. 
by virtue of the adjudication :—Held- 
the official receiver was entitled to such 
order, & the bkpcy. ct. of the Irish Free 
State & its officers, including the 
Official assignee, should act in ald of, 
& auxiliary to, the English bkpcy. ct.— 
He BULLEN, [1930] I. RK. 82.—IR. 


o. For ‘* Order of Canadian Iro- 
vincial Court—Where good throught 
Canada,” read ‘ Order of provincial 
court—Cood throughout Urion.” 


oi. ——- No request of other provincial 


3 


broker, of the first part, & B., his solr., of the 
second part, & S. of the third part, after 
reciting that a receiving order had been made 
against bkpt. on Oct. 7, 1920, & B. had 
lodged a proof for £470 9s. 2d. for moneys 
expended & advanced as bkpt.’s solr. up to 
the date of the recciving order, & that since 
that date B. eo ees to act as bkpt.’s 
his bill 


of costs amounted to 


| £217 108. 1d., & that B. had undertaken to 
| pay to a bank certain moneys due to them 
by bkpt. on realising his securitics, & that 
| there was lodged on behalf of bkpt. the sum 
of £1,850 with the official receiver to enable 
him to discharge the provable debts in the 
bkpcy., debtor assigned to B. so much of 


court-—Subsequent motion to remedy 
omission, ]—-Where a motion was made 
without such request, the ct. granted a 
Siintlar motion, made aftor such roquest, 
had been obtained, to remedy the 
omission, —— We Leuack & LeEprrNay, 
[1922] 3 W. W. RR. 284: 70 DL. RR. 
§87.--CAN. 


PART II. SECT. 1. 


af. Partner-— Retirement more than 
six months before bankruptey—-Debl in- 
rurred during partnership. |— fleld + auch 
martuer could not bo Joined as a party 
n bkpey. procecdinga against the 
partnership.—Re STANDARD COOPER: 
aan Co., {1924} 2 D. L. Re. 7933) 4 
©. I. 8. 673. -CAN. ; 


PART II. SECT. 2, SUB-SECT. 1. 


402 iii. ~~-—-.} - An Insolvent debtor's 
disposition of his property for the 
benefit of bis creditors is pot vold under 
rect. 9 (7) of the Rkpcy. Act where {t 
is not a conveyance or nssignment, fn 
the proper sense of the term, by which 
the whole of his property is vested in 
a trustee or trustees for the benefit 
of his creditors generally.—BLack ov. 
BELIVEAU & NEWTON, (192913 D. I. HK. 
356; 2W. W. 1.1763 38 Man. L. R. 
g22; 10 C. BB. RR. 577.— CAN. 


PART II. SECT. 2, SUB-SECT. 2.--A. 


457 i. —-— Transfer of property to 
near relativea—In return for promissory 
notes—Not included in_ statement of 
affaire.)— An intent to defraud creditors 
presumed from the above transfor 
which took place within six months of 
the b y.—~}t. 2. ‘IeeaieR (1921), 62 
D. L. R. 4793 37 Can. Crim. Cas. 375. 
—CAN 


Cases 454a— 506a. 


468. 


269. 
471. 


the £1,350 as should be payable to bkpt. 
& £2,050 payable to bkpt. under a certain 
agreement. 3B. was to hold the sums assigned 
to him upon trust, in the first place to pay 
& discharge all moneys due, or thenceforth 
becoming due to himself for costs, advances 
or otherwise, & in the next place to pay & 
as Se Pb ree alleged debts of bkpt. at 
X., & ly to apply the balance for the 
benefit of -S. & her children. On Feb. 3, 
1921, the above-mentioned receiving order 
was rescinded. At the date of the assign- 
ment bkpt. was living apart from his wife, 
to whom he had agreed to pay maintenance 
at the rate of £10 per week, & judgment had 
been recovered by H. for £58 6s. 11d. for the 
board & lodging of bkpt.’s wife. On Feb. 8, 
1921, a writ had been issued by bkpt.’s wife 
for arrears of maintenance due to her from 
bkpt. On Feb. 11, 1921, H. issued a bkpcy. 
notice in respect of her judgment & a petition 
was filed on Apr. 30, 1921. A receiving 
order was made on June 8, 1921, & debtor 
was adjudged bkpt. on June 20, 1921 :— 
Held: on the facts the assignment was 
executed with the intent to defeat & delay 
creditors, & was therefore fraudulent & void 
as an act of bkpcy. under 1014 Act, s. 1 (1) (b). 
~ Re Prior, ka p. Truster, [1922] B. & 
O. R. 1, 0. A. 


Add. Annotations :—-Expld. Re Fredericke & 
Whitworth, Fz p. Hibbard, [1927] 1 Ch. 253. 
Refd. Re Debtors (No. 771 of 1926) (1926). 
438 T. L. R. 9. 


Add. Annotation :—Consd. Lipton »v. Bell, 
[1924] 1 K. B. 701. 


Add. Annotations :—Consd. Re Cohen, Fx p. 

Trustee, [1924] 2 Ch. 515. Refd. Re Moyle, 

Ee p. Trustee. [1924] B. & O. R. 22; Re Drage, 

Aer & Roberts v. Knight (1926), 184 L. T. 
2. 


471a. ——— Defeat or delay of creditors necessary 


479. 
485. 
487. 
488. 


489. 
491. 
501. 
502. 
5838. 
584. 
539. 
544, 


consequence of sale or charge.]--Aic SIMMS, 
No. 56a, poat. 

Add. Annotation :—Refd. Herbert’s Trustee 
v. Higgins, [1926] Ch. 704. 

Add, Annotation :—Consd. Re Simms, [1930] 
2 Ch. 22. 

Add. Annotation :—Refd. Hie Simms, [1980] 
2 Ch. 22. 

Add. Annotations :— Consd. Re Simms, [1930] 
2 Ch. 22. Refd. Re Prior, Ex p. Trustee, 
[1922] B. & OC. KR. 1. 

Add. Annotation :—-Refd. Re Stanton, Hogg 
vw. Maule (1927), 44 1. L. R. 118. 

Add. Annotation :~-Refd. I?ec Simms, [1930] 
2 Ch, 22. 

Add Annotation :—Refd. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. 


Add, Annotation :—Consd. Re Simms, [1980] 
2 Ch, 22. 


Add. Annotation :—Refd. Re Davies, Ex p. 
Miles, [1921] 8 K. B. 628. 

Add. Annotation :—Refd. Re Simms, [1930] 
2 Ch, 22. 

Add. Annotation :—Refd. Re Simms, [1930] 
2Ch, 22. 

Add. Annotation :-—Refd. Re Davies, Ex p. 


Miles, [1921] 8 K. B. 628. 


550. Add. Annotation :—Retd. Re Stanton, [1929] 


1 Ch. 180. 
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552. Add. Annotation :—Retd. Re Simms, [1980] 


555. 
558. 
567. 
580, 
590. 


595. 


2 Ch. 22. 

Add. Annotation :—Refd. Re Simms, [1930] 2 
Ch. 22. 

Add. Annotation 
2Ch. 22. - 
Add. Annotation :—Consd. Re Simms, [1930] 
2 Ch. 22. 


:—Refd. Re Simms, [1930] 


Add. Annotation :—Refd. Re Simms, [1930] 2 
Ch. 22. 


Citations :—For ‘‘ 21 W. R. 422” read ‘‘ 21 
W. R. 402.” 
Add. Annotations :—Consd. Re Gunsbourg, 


[1920] 2 K. B. 426. Refd. Re Simms, [1930] 
2 Ch. 22. 


596a. ——— In private company formed by debtor & 


his solicitor.]|—The transfer by a debtor of 
substantially the whole of his property, 
whether by way of charge or by way of sale, 
constitutes an act of bkpcy., if the necessary 
consequence of the transfer will be to defeat 
or delay his creditors. The bkpt. was 
carrying on an increasing business as a 
builder, but was in need of further capital. 
He bad creditors for some £28,000, & in 
addition he owed B.’s bank about £6,500. 
In pursuance of an arrangement with L.’s 
bank, but without notice to any of the 
creditors, L.’s bank took over the bkpt.’s 
account from B.’s bank, paying off to B.’s 
bank the overdraft of £6,500; & a few days 
later, on Jan. 9, 1929, a private limited co. 
was formed of which the bkpt. & his solr. | 
were the only directors. There. was a con- 
temporaneous agreement for sale to the co. 
of substantially the whole of the bkpt.’s 
assets for £17,000 to be satisfied by the issue 
to the bkpt. of 17,000 £1 shares, the co. 
undertaking to pay the bkpt.’s liabilities. 
On Jan. 14 the necessary assignments to 
the co. were executed, & a debenture for 
£12,500 was sealed in favour of I.’s bank. 
On Jan. 17 the bkpt.’s overdraft on L.’s 
bank was paid off by a transfer from a new 
account opened by L.’s bank in favour of 
the.co. Upon the formation of the co. & 
the issue of the debenture becoming known, 
the bkpt.’s creditors began to press, & some 
of them were paid off in full. On Feb. 27, 
1929, the bkpt. comntitted an act of bkpcy. 
by failing to comply with a bkpcy. notice. 
On Mar. & a petition was presented, & on 
May ? a receiving order was made, & adjudica- 
tion followed on May 23. Upon a motion by 
the trustee for a declaration that the sale 
agrecment of Jan. 9 was void by 1914 Act, 
8s. 1 (1) (b), & for ancillary relief :—Held: 
(1) the agreement was a fraudulent transfer 
& an act of bkptcy., & the whole of the 
assets comprised therein formed part of the 
assets of the bkpt. divisible amongst his 
creditors, & as the trustee’s title related back 
to the act of bkpcy. & overrode that of the 
co., the oo. must account to the trustee for 
such of the assets as had come to the hands 
of the co. or of any person by the order or 
for the use of the co. The substitution in the 
place of a going business & substantial busi- 
ness assets of (a) shares in a private co. 
which has taken over the debtor’s assets 
& liabilities, & (b) a right of action by the 
debtor against the co. on its covenant to 
discharge his liabilitics must neceesarily 
have the result of delaying creditors, & the 





substituted assets could not be treated as 
an equivalent which the creditors could 
reach as satisfactorily as the assets trans- 
ferred; (2) 1914 Act, s. 45, protects only 
transactions which are bond fide; &, as the 
knowledge of the bkpt. & his solr. of the facts 
which stamped it in law as a fraudulent. 
transfer was the knowledge of the co., sect. 
45 afforded no defence, even although the 
pee might have thought the transfer to 

e in the best interest of the creditors.—Re 
Stmms, [1930] 2 Ch. 22; 99 L. J. Ch. 235; 
46 T. L. R. 258; [1920] B. & C. R. 129: 
sub nom. Re Simms, Ex p. Truster, 148 
L. T. 326. 


598. Add. Annotations :—Refd. Re Gunsbourg, 
[1920] 2 E. B. 426; Re Simms, [1930] 2 Ch. 
22. 


a et Oo 





599.: Add. Annotution :—Refd. te Simms. [1930] 
2 Ch, 22. 

Add. Annotations :—As to (1) Refd. Re 
Gunsbourg, [1920] 2 K. B. 426. As to (2) 
Refd. Ite Davies, L'x p. Miles, [1921] 3 K. B. 
628 ; Ive Simms, [1930] 2 Ch. 22. 


Add, Annotation :-—Refd. Re Simms, [1980] 
2 Ch. 22. 


600. 


601. 


669a. 








-J]— Where a trader went to his 
neighbour & told him that he expected to be 
arrested, & while he remained there was 
informed that a sheriff’s officer was going 
towards his house, upon which he concealed 
himself in the back room & desired his 
neighbour to watch, & when told that the 
officer had gone past his house & had left 
the street, immediately returned home :— 
Held: this was an act of bkpcy. of ‘‘ otherwise 
absenting himself to the intent to delay 
creditors” although it appeared not only 
that no creditor was delayed, but that none 
could possibly be delayed.—CHENOWETH v. 
Hay (1813), 1 M. &S. 676; 2 Rose, 137; 105 
EK. R. 252. 

Annotations :—Consd. Gimmingham v. Laing (1816), 2 


Marsh. 236. Refd. Toleman v. Jonos (1824), 9 Moore, 
C. P. 24; Rouch v. Great Westorno Ky. Co. (1840), 1 Q. B. 


ol 


7168. Add. Annofation :—Refd. Re Gunsbourg, 
[1920] 2 K. B. 426. 


719. Add. Annotation :—Distd. Re Fredericke & 
Whitworth, Ez p. Hibbard, [1927] 1 Ch. 253. 


787. Add. Annotation :—Consd. Re A Bankruptcy 
Notice, [1924] 2 Ch. 76. 


788. Add. Annotation :—Consd. Re Debtor, [1929] 
1 Ch. 170. 


707a. Creditor who has assented to deed of arrange- 
ment—Deed void for want of registration.) — 
On June 11,1921, applt.co. recovered judgment 
against debtor for a certain sum & coats. 
On Apr. 18, 1922, debtor executed a document 
in the form of a memorandum of agreement 
by which he aesigned his property to trustees 
for the benefit of his creditors. The agree- 
ment provided (inter alia) that it should not 


er yeaa egw pp 


~~ 


PART Il. SECT. 2, SUB-SECT. 8. 
~———, In a judgment by default 
Ba ene Lea ara hoshand wife It 
was declared pitf. shquid be entitled to 
recover against defts. Sea ee 
the sums t > but it 


| sale followed the 


8. 36 


precine war lodged for a writ of sale 
directed against the real & personal 
property of both defts. 


mcipe, & a roturn of nulla bona was 
ter made against both defts. On 4 
petition to have the hushand adjudl- 
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be registered either as a composition or deed 
of arrangement or otherwise & contained a 
schedule of creditors & their debte. At the 
date of the agreement there were five bkpcy. 
petitions pending against debtor by creditors 
other than appit. co. Asa result of negotia- 
tions between debtor & the five creditors & 
in consideration of his entering into the agree- 
ment of Apr. 18, 1922, the five creditors 
agreed to the dismissal of their petitions & 
signed letters dated Apr. 17, 1922, which 
were all in the same form, & contained a 
statement that it was understood that it 
was not intended to register the agreement 
as a deed of arrangement, by which they 
respectively agreed that so long as debtor 
complied with the terms of the agreement of 
Apr. 18, 1022, they would not bring any 
action against him in respect of their 
scheduled debts or attempt to set aside the 
agreement. On July 18, 1922, applt. co. 
signed a letter of assent in the same terms, 
which was also dated Apr. 17, 1922, & agreed 
to hand it over to debtor on receiving from 
him a promissory note or bill of exchange 
of a third party for £300. ‘his condition 
debtor performed. The letter was not, how- 
ever, handed over to debtor owing to the 
refusal by him to pay to applt. co. an agreed 
sum for costs, a term which the ct. held 
formed no part of the original bargain. 
Applt. co. subsequently issued a bkpcy. 
notice against debtor founded on its judgment 
debt. The registrar set the bkpcy. notice 
aside on the ground that applt. co. was bound 
by the agreement contained in the letter 
signed by it. On appeal :—Held: (1) the 
agreement of Apr. 18, 1922, being a deed of 
arrangement, was void for want of registra- 
tion under 1914 (Deeds) Act, & the letter of 
assent, being an assent to a void instrument, 
was also itself void ; (2) as debtor & all the. 
creditors who assented to the agreement 
knew from the terms of the instrument itself 
& from the statement contained in the letters 
signed by them that the agrecment was void, 
& there was uo representation that the agree- 
ment was valid, there was no question of 
estoppel, & applt. co. was not estupped from 
issuing the bkpcy. notice —Re A BANK- 
rnuPrcy Noticpn, [1924]2 Ch. 76; 93 L. J. Ch. 
497; 68 Sol. Jo. 458; [1924] B. & C. R. 188; 
sub nom. Ke A BANKRUPTCY NoTICE (No. 62 
oF 1924), Ez p. PETITIONING CREDITORS v. 
Desror, 131 L. T. 307, C. A. . 
Annolation:-— As to (2) Consd. Huddersfield line Worsteds 
v. Todd (1925), 42 T. L. R. 52. 
Compare Nos. 8778a, 8782d, post, & original 
volume, p. 160, No. 1498. 


800. Add. Annotation :—Folld. Re A Bankruptcy 
Notice, [1924] 2 Ch. 76. 


800a. Change in judgment creditor — Judgment 
obtained by firm—No leave to issue execu- 
tion.J—Where a firm consisting of several 
members has recovered in the firm name 


oe res nr 


| the return thereto were irregular & 
ineffectual as against the hnsband, the 
ct. had no power in the present pre 
senting? to amend the judgment as 
en » & no act of bkpcy. bad been 
established as against the husband upon 
which an order of adjudication could 
y be made GREEN, A 


The writ of 
language of the 


was ordered ecution be limited ted bkpt. u the ground of his {| proper — Re 

to Mig ade a ste property ar the having comm thin Bpe “avaliable act | a {1928] N. Z. lL. R. 631. 
t e e 9 s e 2 

dpc . *. 86 Gj—Held: the writ of sale & | 


i 
& restricted terms of the judgment, a 


5 


~- 


Cases 800a—938. 


judgment against a debtor, the fact that a 
member has since retired from the firm does 
not render it necessary that the firm should 
obtain leave of the ct. under R. S. C., Ord. 42, 
r. 23, in order that a bkpcy. notice may be 
issued in the name of the firm, & a bkpcy. 
petition presented in that name.—RHe HILL, 
Ex p. Hort & Co., {1921} 2 Kk. B. 831; 99 
L. J. K. B. 7384; 125 L. T. 736; [19213 
B. & C. R. 12. 


 +804a. ———- —— Notice not good against partners 


hot served.|}—He Desrors (No. 807 oF 


1922), Ex p. DEBTOR, No. 8872, post. 

811. Add. Annotation :—Consd. Re Debtor (1920), 
90 lL. J. K. B. 613. 

828. Add. Annotation :—Expld. Re A Debtor, 
[1929] 2 Ch. 146. 

880. Add. Annotation :—Apld. Re 
[1929] 2 Ch. 146. 

830a. .]-—Where a bkpcy. notice was issucd 
against the co-resp. in a divorce suit for 
failure to comply with an order, made before 
decree absolute, requiring him to pay the 
costs of the petitioner to the latter’s solrs., 
for lodgment of the money in ct. :—Held: 
the bkpcy. notice was bad & the receiving 
order made thereon ought to be discharged 
because (1) it was not issued in the name of 
petitioner, the real creditor, but in that 
of his solrs.; (2) the decree not having been 
made absolute at the date of the order, the 
incidence of the costs was still open to 
revision, & the creditor, therefore, had not 
obtained a “ final’? judgment or order within 
1914 Act, s. 1 (1) (7).—He A DEBTOR (No. 76 
OF 1929), |1929] 2 Ch. 146; 98 L. J. Ch. 334 ; 
141 L. T. 250; 45 T. L. R. 403; 73 Sol. Jo. 
200; (19203) B. & C. TK. 48, C. A. 

851a. Judgment including excessive interest within 
Moneylenders Act, 1927 (c. 21).)]--The pro- 
visions of Moneylenders Act, 1927 (c. 2]), 
s. 9, do not prevent a# moneylender who has 
obtained judgment for a debt which includes 
interest at a rate exceeding 5 per cent. per 
annum from serving & bkpcy. notice upon the 
debtor requiring payment of the judgment 
debt. 

A imoneylender presented a bkpcy. petition 
against his debtor upon which a receiving 
order was made, though the act of bkpcy. 
relied upon in the petition was non-com- 
pliance with a bkpcy. notice requiring the 
judgment debtor to pay the judgment debt, 
which in fact included interest at a rate 
amounting to 270 per cent. per annum :-— 
Held: the receiving order was rightly made. 
—Re A DEBTOR (247 OF 1030), [1930] 2 Ch. 
239; 99 L. J. Ch. 356; 143 L. T. 292; 

sub nom, DEBTOR v. PETITIONING CREDITORS, 
{1920] B. & C. R. 184, C. A. 

Add. Annotation :—-Refd, Re L. A. & B. F. M., 
Official Receiver v. The Debtors (1926), 95 
L. J. Ch. 258. 

Add. Annotation :—Consd. Ie A Debtor, 
Ex p. Debtor (1922), 92 L. J. Ch. 410. 


A Debtor, 





857. 


866. 


870. 
2 Ch. 146. 


PART II, SECT, 2, SUB-SECT. 10. | included.J—Ite Eva, [1927] N. Z. L. R. 
A. (gz). : 652.-—N.Z. 


n. For " Held: the objection was 
sustainable ’ read ** Meld: the objeo- 
tion was not asustainable.’’ 


sg. Costs of unsuccessful crecution not 





ee 


PART II. SECT. 2, SUB-SECT. 10.--C. | 


_h. Time of service—Service oul of 
time.J—-A dobtor summons was per- 
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875. Add. Citation :—15 Mans. 304. 


Add. Annotation :—Consd. Re A Debtor, 
Ex p. Debtor (1922), 92 L. J. Ch. 410. 


875a. ——- Judgment to pay creditor—Notice to 
pay registrar of county court.|—(1) Where a 
county ct. judgment in form or effect directs 
payment to be made to the creditor the bkpcy. 
notice founded on it properly requires pay- 
ment tu be made to the creditor instead of to 
the registrar. 

(2) The Practice Regulation of Feb. 18, 
1890, which requires every notice of motion 
by way of appeal from a county ct. to state 
the grounds of the appeal, does not preclude 
an applt. from relying upon a point not taken 
in the ct. below, if the ct. thinks fit to give 
leave to raise the new point.—Re A DEBTOR 
(No. 16 oF 1922), ka p. Tot DEBTOR (1922), 
92 L. J. Ch. 410; (1922) B. & C. R. 264, D.C. 

887a. ——— Partner—Not at principal place of 
business.|—Where a judgment hus been re- 
covered against a firm, & a bkpcy. notice 
following the judgment has been served on 
one member of the firm, but not at the 
principal place of business of the firm, & a 
petition presented against the firm, a receiving 
order cannot be made against the firm other 
than the partner who was not served.—RKe 
Desrors (No. 807 oF 1922), Lae p. DEBTOR 
(1922), 92 L. J. Ch. 120; [1922] B. & C. R. 
119, C. A. 


898. Add. Annolalion :—Consd. Re Debtor, Ea p. 
Debtor, [1918-19] B. & C. R. 221. 


923a. Issue of second notice by same nelare hier 
—OCOreditors having obtained judgment issue 
a bkpcy. notice for £045 & served it on 
debtors. Debtors paid a sum of £100, in- 
cluding £5 for costs, nine days later, but in 
the belief that the notice would be disputed 
the creditors issued & served a fresh bkpcy. 
notice about two months later for £857, &, 
that notice not having been complied with 
within seven days, a petition based on the 
fresh bkpcy. notice was presented & served. 
Debtors gave notice of an application to set 
aside service of the petition, but the registrar 
refused to do so, & made a receiving order 
on the fresh bkpcy. notice :—Held: (1) 
debtors could uot refuse to comply with the 
fresh bkpcy. notice on the ground that as the 
previous notice had resulted in an act of 
bkpcy. this had put it out of the power of 
debtors to make any payment in compliance 
with the fresh notice or otherwise deal with 
their property ; (2) if they did make a pay- 
ment in compliance with the fresh notice it 
might be that if a trustee were appointed 
under the previous bkKpcy. notice the payment 
might be set aside, & the money made avail- 
able for the general body of creditors.— Re 
DEBTORS (No. 771 OF 1926) (1926), 43 
T. L. R. 9; 70 Sol. Jo. 1089; sub nom. Re 
FREDERICKE & WHITWORTH, Ha p. HIBBARD, 
[1927] 1 Ch. 258; 96 L. J. Ch. 70; 186 L. T. 
268; [1926] B. & C. R. 156, C. A. 








Add. Annotation :—Refd. Ne A Debtor, [1929] | 988. Add. Annotations :—Refd. Re Debtors (No. 
| 


771 of 1926) (1926), 43 T. L. R. 9; Re 


sonally served on bkpt. two days too 
lato :—Held; tife condition of bkpcy. 
prior to the filing of a petition neces- 
sarily involved an act of bkpcy. which 
the ct. would assume was a proper 
ground for the adjudication.—Re 


ne 


Fredericke & Whitworth, Ex b 
[1927] 1 Ch. 253. Gene ees 


942. Add. Annotation :—Consd. Re A Debtor, 


{1929} 1 Ch. 362. 


953. Add. Annotation :—Consd. Re <A Debtor, 


954. 


957. Add. Annotation :—Consd. 


[1929] 1 Ch. 362. 


Add. Annotation :—Refd. 
{1929] 1 Ch. 362. 


Re A Debtor, 


ke A Debtor, 
[1929] 1 Ch. 362. 


957a. Statement to agent of creditors of insolvency 


in foreign country.|}—A debtor informed a 
person acting for some creditors in England 
(a2) that he owed debts to a very much larger 
amount in Switzerland; (0) that bkpey. 
proceedings had been initiated against him 
there ; (c) that he intended to offer his Swiss 
creditors £1,000, which was all the money he 
had; (d) that if the Swiss creditors accepted 
that, he intended to offer his English creditors 
5s. in the £1, payment to be spread over a 
number of years. The creditors procceded 
against the debtor, alleging that. he had com- 
mitted an act of bkpcy. under 1914 Act, 


959. 


963. 


971. 
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s. 1 (1) (kh). A receiving order having been 
made, the debtor appealed :—Held: (1) the 
statements made by the debtor were not a 
mere discussion of his affairs, but a ‘‘ notice ”’ 
to his creditors that he had suspended or was 
about to suspend payment within the sect. ; 
(2) the debtor being in England, there being 
creditors in England, & the jurisdiction here 
being undoubted, it was not necessary to 
suspend the making of a eS order 
here. The Swiss proceedings could be con- 
sidered from time to time, & ao stay in the 
procecdings here ordered, if advisable.— 
Re A Depror (No. 737 oF 1928). [1929] 1 Ch. 
362; 98 L. 7. Ch. 38; 140 L. T. 266°; [1928] 
B. & C. R. 130, C. A. 

Add. Annotation :-—Consd. & Apld. Tic A 
Debtor, [1929] 1 Ch. 362. 

Add. Annotations :—Refd. Re Debtor (No. 3 
of 1926) (1926), 135 L. T. 689; Re A Debtor, 
(1927) 1 Ch. 97. 

Add. Annotation :-—-Expld. Re A Debtor, [1920] 
1 Ch. 362. 


972. Add. Annotation :-—Refd. Rte A Debtor, [1 920) 


1Ch 362. 


Part Ill——Petition. 


997a. —--——- Proceedings by public officer or agent. 


1007a. —— 


Necessity for affidavit of authority.]. -Where 
a bkpcy. petition ieee by a co. under 
Bkpcy. Act, 1883 (c. 52), 8. 148, was not 
accompanied by the affidavit required by 
r. 258 of the BEpcy. Rules, 1886, stating that 
the person presenting the petition was the 
authorised public 
co. :~-Held: the petition was rightly refused. 
—Ke Crirpes, Ross & Co., Ka p. Ross (1888), 
as reporied in 5 Morr. 296, 


|—Ite AYRE, 
(1840), 10 L. J. Bey. 26. 


Ex p. Ports 





1016a. ——— Exercising powers under Law of | 


Distress Amendment Act, 1908 (c. 58).]—A 
landlord obtained judgment against. 
tenant for £204 in respect of rent & fire 
insurance, & served on him a bkpcy. notice. 
The notice was not complied with, & a 


officer or agent of suc h | 


his | | 





ee 





petition for a receiving order was presented. 
While the petition was pending, the landlord, 
as the premises were sublet, served on the 
subtenants a notice, under sect. 6 of the above 
Act, to pay their rents directly to him, & 
from one subtenant ho received £62, the 
debt being thus reduced by that) amount. 
A receiving order was afterwards made :— 
Iicld: as the claim still amounted to more 
than £50 the landlord had not, by exercising 
his powers under the above Act, precluded 
himself from proceeding under the bkpcy. 
notice in the ce way. -Re A Dr a 
(No. 549 of 1928), [1929] 1 Ch. 170; 98 I. 7 

Ch. 85; 140 0. T. 165, 45 T. La. R. 10; 72 
Sol. Jo. 727; [1928] B. & CR. 125, C. A. 


1019a. Solicitor -— Petition based on order for pay- 


ment of costs to clicent.|--—/?e A Despror (No. 
716 of 1929), No. 830a, ante, 


PART Il. SECT. 4. 
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939 {. Must be mutual & in same CANADIAN Cav Co., kr p. TRUATER, | ingolvency prepared by creditors’ agcnt. | 
right.|}—Re ANpDERSON, Kr p. Auex- | [1924] 1D. i. KR. 617: 63 0. L. ke | Re TRNE NBKIN, ste BANKRUPTCY 
ANDER (1927), 27S: RON. S. W. 29c6; | 506; 4C. B. It. 185. —CAN. ACT UMa ae a oad Pr 270; 
paeaaei pens ponte dotalilte liye debtor iii Talallins mil ——..—Ke BIURLEY (N. B.), 
bate: aults by a debtor in fu is | a 1 fy 5 
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sj. Defuulis.)—Defaulta more than | months preceding a petition in bank- | jo" CAN, 
six months before preseutation of a | ruptcy:—Held; an order adjudglug 
bkpcy. petition followed: by demands _ the debtor a bkpt., on the ground that | PART HI. SECT. 1, SUB-SECT. 1.—-A, 
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sl. Failure to snvet ie aa they | 
become due.j|—The words * ceases to 
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due °’ 


single case debtor bene default in 
payment of a debt as & when duc he 
commits an act of bkpcy., buta failure ; 


act of 


B. K. 765; re ye. (1039) , 
he. ib: 6 C. 714.—CA 
Failure tu mee poe of ie 
an act of bkpcy.— 
Sede BoA 

. B. R. 328.—CAN 


default. —HROwN 


RK. 198: 4 ¢ 
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of a petition 
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| be affirined. 
| 
t when in any | 


do not mean 
committed an 


itself, without an 
solvency, is nee @ ground for the filing 
to adjudge a debtor a 
bkpt.; it must ap 
ac 
KRONSON, {1931] 3 W. W. R. 


dee SHELLEROOK STORE, | 
Lrp., (1931] 2 W. W. ft °°". —CAN. 


-—--——,}—-The words 
icet his liabilities as they 
due’? do pot inelude aiocontinuing 


& Co., (1923] 1 W. WW. i. 13405 
2D. L. R. 738; 32 B.C. R. 143.—CAN, | 


Mere insolvency.}—IAnsolvency In i 
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“ceason tO! ach act.-- ite OMAN (1919), 40 
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998 11. -—- No evidence when dcht 
accrucd-—Alolion  unoppnosed.|-- Held : 
petitioners were entitled to the relict 


| 
has | 
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wa that he which they claimed.-—FIsuen v. WIL- 
bkptey.. -He | kik. LTD., (1920} ig GO. W. 2ht 
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Cases 10438—1176. 


1048. Add. Annolation :—Refd. Re L. A. & 
B. EF. M., Official Receiver v. The Debtors 
(1926), 96 L. J. Ch. 258. 


1047a. J—A 
employed L. as his agent ‘to negotiate a 
loan for him with a money-lender. B., a 
money-lender, lent A. £60 on his promissory 
note for £100, & without the knowledge or 
consent of A. ‘paid L. a commission BB. re- 
covered judgment against A. for the amount 
of the promissory note in default of appear- 
ance, & issued a bkpcy. notice based on the 
judgment, & A. having failed to comply with 
the bkpcy. notice, B. presented a bkpcy. 
petition against him. On the hearing of the 
petition before the registrar it appeared for 
the first time that a commission had been 
paid by LB. to L. :—Held: the act of bkpcy. 
was founded on a contract which was void- 
able by A., & the ct. ought not, within 1914 
Act, s. 6 (3), to be satisfied with the proof 
of B s debt, & the receiving order must be 
rescinded.— Re A DEBTOR (No. 229 of 1927), 
[1927] 2 Ch. 367; 96 L. J. Ch. 381; 137 L. T. 
507; [1927] B. & C. R. 127, C. A. 

1048. Add. Annotation :— As to (1) Refd. Hum- 
phery ». Wilson (1929), 141 L. 'T. 468. 

1050. Add. Annotation :—Folld. Ive Debtors, [1927] 
1 Ch. 19. 


1051a. ——.]—-A debt to be a good petitioning 
creditor’s debt must be a liquidated sum, pay- 
able either immediately or at some certain 
future time at the date of the act of bkpcy. 
It is not sufficient that the debt should have 
become a liquidated sum in the intcrval 
between the act of bkpcy. & the presentation 
of the petition.—_-He DEBrors (No. 669 of 
1926), [1927] 1 Ch. 19; 96 L. J. Ch. 33; 136 
L. T. 182, C. A. 

1065. Add. Annotation :—Consd. Re Debtors, 
[1927] 1 Ch. 19. 

ae i oe :—Refd. Ive Debtors, [1927] 

1 10. 


1067. Add. Annotation :—Apld. Re Debtor, Ez p. 
Luwrence, [1928] Ch. 665. 


10778. Tender before bankrupty notice—Whether 
creditor bound to accept.)—On Jan. 3, 1928, 
a creditor obtained judgment for £47, in 
respect of two overdue instalments of a debt, 
leaving the remaining £23 instalment, which 
only became due bctween the date of the 
writ & the judgment, untouched by the 
judgment. On Jan. 9, in response to the 
creditor's invitation, debtor tendered the 
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PART III. SECT. 1, SUB-SECT. 2.—-A. 

1026 if. 
privity of contract between the in- sil, Judgmen 
solvent & the alleged creditor, no debt | cause of on. 
can exist which tuny be made the | dct tn o 
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£28 in cash, but the tender was refused. 
On Jan. 27 the creditor filed a bk cy. notice 
in respect of the £47 judgment debt, & on 
Feb. 16 he filed a petition based on the two 
debts, & on non-compliance with the bkpcy. 
notice :—Held: though the two debts were 
still owing & amounted to over £50, so that 
the creditor was formally entitled to present 
a petition under 1914 Act, s. 4 (1), neverthe- 
less the refusal before the bkpcy. notice of 
the £23 offered at his invitation, & refused 
only in order to keep the total debt vee £50, 
was ‘sufficient cause’’ within sect. 5 (3) 
for making no order on the petition.—Re 
Drntor, Ez p. LAWRENCE (No. 21 oF 1928), 
[1928] Ch. 665; sub nom. Re DEBTOR 
(No. 21 oF 1928), Ex + PETITIONING 
CREDITOR v. DEBTOR, 97 L. J. Ch. 255; 

sub nom. Re DEBTOR, Lz p. LAWRENCE, 139 
L. T. 519, D. C 


1078. Add. Annotation :—Consd. Giles v. Kruyer, 


[1921] 3 K. B. 23 


1110a. ——-- -——- Note given for illegal considera- 


tion—Boné fide holder without notice.}— 
Where evidence has been given by a petitioner 
in support of his claim on a promissory note 
given for legal consideration, showing his 
bona fides & want of notice of the illegality 
of the consideration, & there is no ground for 
disbelieving him, the ct. will not hold that 
he has not discharged the onus of proof which 
falls on him to prove the claim, & a receiving 
order should be made.—Re A DEBTOR (No. 4 
OF 1922), Ev p. PETITIONING CREDITOR, 
(1922) B. & O. R. 116, O. A. 


1127. Add. Annotations :—Consd. Re A Debtor, 


[1929] 2 Ch. 146. Refd. Re A Debtor, [1927] 
1 Ch. 19. 


1135. Add. Annotation :—Refd. Re Debtors, [1927] 


1 Ch. 19. 


1156a. Failure to comply with bankruptcy notice - - 


Right to petition not confined to creditor 
serving notice.]—When an act. of bkpcy. has 
been committed by the failure of a debtor 
to comply with a bkpcy. summons, any 
creditor may avail himself of it for the 
purpose of presenting a bkpcy. petition 
against the debtor; the right to petition is 
not limited to the creditor who has served 
the bkpcy. notice.—Re Hastinas, Ea p. 
DEARLE (1884), 14 Q. B. D. 184; 64 L. J. 
Q. KB. 74; 83 W. R. 440; 1 Morr. 281, C. A 


1175. Add. Annotalion :— Dbtd. Re A Debtor, 


La p. Newburys (1926), 95 L. J. Ch. 199. 


residential qualification to enable a 

bkpoy. petition to be presented against 
t in that province.—Re oer 
R. 8.) & Son, LTp., [1923] 1 D. L. R. 
91; 3c BR. 537 -—CAN., 


ground for a bkpoey,. neat as mont war sufficient either as an as 


OaNADIAN OnosouaTic 
D. 08.—CAN. a debt apo 
1026 iif. i he bkpey. ot. should etition. — 

not proces With & pe on on a &- 

puted debt until the ordinary cts. havo 0. B. R. 880,—€ 
settled the ae questiou.— He 
WHISTLE Co., (1924) 1 D. L. R. 1110; 
5C. B. RK. 495.—CA 





.. MAGUIRE, 
L. R. 1186; 4t O. L. R. 63 
AN. 


able act of vw or as constituting PART IIl. SECT. 1, SUB-SECT. 2.— 
ich to found a DKDOY C. (a). 


1060 iv. -——— }~—It is sufficient if the 
; 3 | debt is actually owing, though not 
actually due or payable. —2?te Tun 


{1923} 1 


es an —_—— 1 enon Pa debt cannot | LTp., Erp. Wits & ANDERSON, [1923 
for a poy. 4D. 1 R. 1018.—CAN. 


si. Debt contracted before Baws urtcy 
Act, 1918, in operation.)—A roceiving 
order against & co. under the sbevo 
Act muy be based upon a debt owing 
to the co. by reason of its having 
undertaken, after the Act came into 
operation, the Ilabilities inourred by a 
firm before the Act came into o a Ae 
—FRe STEWART MERCANTILE Co., LTD., 


groun 
petition, "ke — Re SUTTON, deal 4D.L 
. 15.—CAN. 


sn. Debt ene tn province in 
tehich company nat licensed to 
No tial qualification.}—Whoen a 
co. is net figshicd. to trade ina sore 
& has no assets in veo et 
mere fact that members of the co. bave 

purebased raw fure when in that 

vines does not confer on it a suffi ent 


8 


PART Ill. SECT. 1, SUB-SECT. 2.—G. 


so. Order for alimony.)— Upon a 
petition by a woman for a receiving 
order against her husband, based upon 

a failure to pay alimony :—Held: the 
order er ae create a debt within 
a eeay's a = he ee ne 55 O Lek 
hoe: 5 O. B. R. 67.—-OAN. 


1177a. ——_-——— ——— Delay in presenting petition. | 
—Re Carr, Ex p. Jacons, No. 1178a, post. | 


1177b. 
agent, attended a meetin 
on Nov. 4, 1901, at which 





ee 








-/-A creditor, by his ' 
of creditors held , 
@ resolution was |; 
carried approving a deed of assignment for |; 


Vol. IV.— Bankruptcy. Cases 1177a—1217. 


was sufficient acquiescence by the creditors 
to preclude them from relying on the deed 
as an act of bkpcy.—Re A DEBTOR, Ex p. 
NeEwsourys, Lrp. 2, (1926), 95 L. J. Ch. 199; 
[1926] B. & C. R.B3. 


1178. Add. Annotation :—Refd. Re A Debtor, 


{ 


the benetit of creditors. The agent neither 
assented nor dissented, but stated that he 
must ‘consult his principal, & expressly 
reserved his right to take bkpcy. proceedings. 
On Nov. 30, he wrote to the trustee under the 


deed saying he was not satisfied with the | 


debtor’s affairs, & that he still reserved 
his right to take steps in bkpcy. The 
trustee in reply asked him if he intended to 
proceed in bkpcy. to do so at once in 
order to save trouble & expense. No further 
communication was made to the trustee till 
after the filing of the petition on Jan. 27, 
1902. The petition was dismissed on the 


fae p. Potitioning Creditors, [1924] B. & O. R. 
10 


1178a. —.--—- ——- —-~.] --There is no duty cast on 


a creditor who receives notice of a deed of 
assignment for the benefit of creditors to 
express his dissent; nor does mere attend- 
ance at a meeting of creditors where such a 
deed is agreed to amount to approval. 
An unexplained delay of two months in 
presenting a petition or expressing dissent 
from the deed amounts to Gitar ga — 
Re Carn, Fx p. Jacoss (1901), 85 L. T. 652 ; 
50 W. RR. 3836, D.C. 


authority of Re Carr; 
1178a :—Held : 


Re Carr; 


who has been 
Day, Ez p. 
50 W. ht. 448 ; 
361, D. C. 


Annotation :—Consd. Re Beesley (1913), 109 L. T. 910. 
1177¢. —— ——- ———- ——..]—_ On July 22, 


Ea p. Jacobs, No. 
there bad been no acquies- 
cence or unexplained delay. 
Ex p. Jacobs, No. 1178a, only 
applies to the case of a petitioning creditor | 
‘sitting on the rail.’’—WRe | 
HAMMOND (1902), 86 L. T. 238 ; 

18 T. L. R. 442; 46 Sol. Jo. 


Annotations :—Distd. Re Day, Er p. amine noah 86 
L. T.. 238. N.F. ke Beesley (1913), 109 L. 


: 1178b. ——-— -—--.J—Re seats 1177c¢, 
ante. 


1178c. -..-~ —-— Failure to dissent from deed of 
assignment.}——Zte Caner, Lx p. JAcons, No. 
1178a, ante. 


/ 1179. Add. Annotation :—Refd. Re A Debtor, [1928] 
Ch. 109. 


1179a. —-— Attendance at meeting of com- 





The case of 





1913, 


B. executed a deed of assignment for the 
benefit of his crediters, & on Aug. 12 called 


a meeting of his creditors to approve the 


deed. At this mecting J., the secretary of | 
S., Ltd., one of the creditors, & N., solr. for 
S., Ltd., were present, but they did not vote 
upon the resolutions, & expressed them- 
selves dissatisfied with the deed. Subsc- 
quently S., Ltd., on being requested to assent 
to the deed, notitied the trustee on Sept. 2 
_ that they declined to assent ; 

they presented a petition against B., alleging 
as the act of bkpcy. the deed of July 22 :— 
Held: (1) there had been no assent, express 
or implied, on the part of the petitioning 
creditors, such as to disentitle them to set 
up the deed as an available act of bkpcy., 
upon which a petition could be founded ; 
(2) in view of the decision in Re Day, kz p. 
Hammond, No. 1177b, the case of Re Carr; 
Ez p. Jacobs, No. 1178a, could no longer be 


relied upon as an authority for the pro- | 


position that an unexplained delay in pre- 
senting a petition might amount — to 
acquiescence in a deed.—ZJte BEESLEY (1913), 
109 L. T. 910, D.C. 


1177d. —— ——- ——.]—Whacre the agent of cer- 


tain creditors asked the trustee of a deed of 
assignment by debtor to furnish particulars 
of the deed, &, later on, wrote to the trustec 
enclosing the creditors’ account, & asking for 
an acknowledgment of the claim, & after : 


ea el ere ei ig 


& on Oct. 18 | 


we ee ee == 


' 1182. Add. Annolation: 


| 


mittee of inspection.) — About the end of 
1922 debtor made an arrangement to pay his 
creditors in full by instalments, a committco 
being appointed to watch over his affairs. 
His trading was not prosperous & new debts 
were incurred. On I"eb. 21, 1924, he executed 
a deed of assignment for the benefit of his 
creditors generally & a circular letter with a 
form of assent was sent to & received by 
petitioning creditors, who were new creditors. 
On Feb. 25, 1924, their director with their 
accountant attended the office of one of the 
trustees under the deed & suggested that they 
or some other new creditor should be repre- 
sented on the committee of inspection. 
Petitioning creditors were then invited to 
attend the meeting of the committee on 
Mar. 26, 1924, & their director & their solr. 
attended accordingly, discussing & advising 
on certain matters. Petitioning creditors, 
however, refused to assent to the deed & 
presented a petition in bkpcy. grounded upon. 
the execution of the deed as an act of bkpcy. : 
—Held: on the facts, petitioning creditors 
had so far recognised the deed as to preclude 
them from availing themselves of its execution 
as an act of bkpcy.—He A Desror, ax p. 
PETITIONING CREDITORS (No. 24+ OF 10924), 
(1924), @1 L. J. Ch. 42; [1924] B. & C. R. 
105, D. C. 


--Apld. Re A Debtor, bap. 
Newburys (1926), 95 1... J. Ch. 10. 


receipt of particulars of the deed, including | 1210. ae Annotation :-—Refd. Ite A Debtor, [1928 | 
199. 


information that certain of debtor’s property | 
was to be sold, stood by for fourteen days, 


{ 
i 


Ch. 


but su bsequentl 
on the deed o 





nt ee 


PART III. SECT. 1, SUB-SECT. 4. 

1202i. Within siz monthe—When 
time begins to run—-Ceasing to meet 
liabilities.J)—Where A. had failed to 
pay liabilities on their due dates 
eighteen months prior to the presenta- 
tion of the bkpcy. petition against 


J.S. 


presented u petition founded | 1211. Add. Cilalion :—39 L. J. Bey. 46. 
assignment :—Held ; 


there | 1217. Add. Citation ; ;—29 W. It. 268. 





a eae 


him :-—Held: the mere continuance of 

the failure to pay the samo liabilities | PART WL. SECT. 3, SUB-SECT. 1.--B. 
could uot be said to be an act of u i. : .J- All inetn bors 
bkpcy. occurring within six months | of the orn must bo named int petition 
before we presentation of the petition. | fora receiving order against a purtner- 
—~BRO v. Ketty-DougLas & Co., | phip.- ie CLUore Hroruenas, (1925) 4 
(1923) 2D. Le it. 738 8: 32 B.C. KR. D. L. BR. 722.- CAN. 

143: (1923) 1 W. W. R. 1340.—CAN. 


9 S 


wr ome ene 
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12538a. ——— Secretary duly authorised to present 


petition.|—The secretary of a limited co. was 
authorised under seal of the co. to present a 
bkpcy. petition, & at she commencement of 
the petition had so described himself, but 
had signed the petition in his own name 
without any description cither before or 
after his name. Objection being taken on 
behulf of debtor that the petition was 
wrongly signed & attested & the consideration 
for the debt not truly stated, the county ct. 
registrar dismissed the petition :—Held: 

the petition amply informed debtor who | 
petitioners were, & what the debt was in ; 
respect of which they were petitioning ; 
there was no defect or irregularity &, even | 


1357. oe Annotation :—Refd. 


if there were, it would come within 1914 | 


Act, 6. 147 (1), & the appeal must be allowed | 
& a receiving order made & dated as of the - 


date on which it snould have been made in : 


the county ct.—te MARSDEN, Lz p. SELLERS 
(Ki. If.) & Sons, Lp. (1921), 91 Ia ade Ch. 


18 126 L. T. 4083; [1021] B. & C. R. 188, 
Wee 
1286a. ---—- --- Details of debt.—Petition by 


1313. 


money-lender.|:-Moncy-lenders’ Act, 1427 


(c. 21), 8. 9 (2), applies to loans made before, | 
after, the Act.—- | 


as well as to those made 


Re Drpron (No. 99 oF 1928) (1928), 97 | 
L. J. Ch. 2503; 139 1. DP. 234; 72 Sol. Jo. | 


835; [1028] B. & ©. R. 40, G. A. 
Add. Citation ¢--O8 L. T. 589. 


1326. Add. Annotation :-—-Refd. Re Debtors, [1927] : 


1 Ch. 19). 


1832. Add. Armnotation :-—Refd. Douglass ve. Lloyds 


13845. Add. 
13847. Add. Anrnolation :---Consd. Le 


Bank (1026 
Annotation 
f1a20]) 1 Oh. £70. 


)), 34 Com. Cas. 263. 


:-—Consd. fte A Debtor, 


A Debtor, 


Ea p. Petitioning Creditor (1920), 889 L. J. 
K. B. 482. 
1347a. --— enGceliig registrar in bkpcy. pos- 


PART IIL. SECT. 3, SUB-SECT. 2. | 


1261 
“mombers af the flitua must be 


with a petition for a reeciving order 

against oa partnorship.—/te  Chlorr ett: 

Broryg|ens, (1925) 4 DY. L. Rh. 721.-- 

CAN. era tad sequestration. 
1276 fi. ——— By whom--Solicitar.)— | admittedly suthteient 

Re X. (1920), 49 D. ln KR. O17: 1 the ereditor’s debt, 


sessus the widest discretion in respect of 
granting adjournments of the 


hearing of | 


petitions, the only limit that the law imposes - 


upon him being that he sbould exercise a | 


judicial discretion.—e A Durpror, Lax p. 


estates of his 


partners. }--All 
served 


i,m Oe / tien had been 


' creditor 


debtor 
- abandon his petition before sequestra- 
awarded, 
thorenpon fodgred 
craving to be sisted as a party to the 
The Lord Ordinary 
vin, & six weeks Inter, on his petition, 


| 
| 1357a. —-_— —-—— Reasonable prospect of satisfac- 
| 
| 
| 
| 
j 
| 


1366. A 


1878a. --— = 


proposed to: 


Lo substantiate vr, 
were oxhbibited to 


PETITIONING CREDITOR (1920), tg L. J. K. B. 
432; [1920] B. & O. R. 1, D. 


Re A Debtor, 
ae p. Petitioning Creditor (1920), 89 L. J. 
K. B. 4382. 


tion of debts.|—-Where a debtor applies for 
the adjournment of a petition, the ct. should 
be satisfied that there is a reasonable prospect 
of the debts being satisfied, & the ct. should 
be put in possession of every possible in- 
formation as to the position of debtor, & as 
to the position of the negotiations which, it 
is said, will result in obtaining funds for the 
payment of his debts.—He Bowen, Ex p. 
Tur Derror, [1924] B. & C. R. 32, C. A. 


Add. Annotation :—Refd. Re Debtor, [1928] 
Ch. 199. 


1366a. Agreement to withdraw—BIll of exchange 


—- Davis 
1 Gale, 
150 


given in consideration of — Void.]| 
v. Honvine (1836), | M. & W. 159; 
850; Tyr. & Gr. 371; 5 L. J. Ex. 102; 
Kk. Tt. 388. 


Annotations :-~Refd. Belcher v. Sambourne (1844), 6 Q. B. 


Smith vu. Salamann (1854), 9 Exeh. 535: Whit- 


more ev. Varley (1881), 14 Cox, C. C. 617. 
1367a. —-— After receiving order made.] — A 


creditor who presented a petition in bkpcy. 
aguinst debtor failed to disclose a charge 
which had been given him by debtor some 
years previously. The registrar allowed the 
creditor to amend his petition after a re- 
ceiving order had been made :—Held: apart 
from amending the petition, it was doubtful 
whether the receiving order could be set 
aside ou the ground of the omission to state 
the security ; but there was power to amend 
the petition even after the making of the 
receiving order.—lte A DEBTOR (No. 1507 OF 
1921), [1922] 2K. B. 109; 91 L. J. Ch. 471; 
127 1. T. 8443 38 'T. L. 1. 574; 66 Sol. Jo. 
A472 ; [1922] B. & C. RR. 9, C. A. 


To remove name of debtor—-Pro- 
ceedings against partnership—One partner a 
company— Winding up.}—/tec DoRBREL & Co.,, 
No. 37908a, post. 


for sequestration did not need = to 
| to follow out the statutory procedure 
preseribed by sect. 20 aa essential in 
the case of an original petitioner, it 
being sufficient if such sisted creditor, 
before the award of sequestration was 
made, satisfied the Lord Ordinary as 
to the existence of his debt.—STrewaktr 
Wirnerpam, Lrp., {1928} S. Cc. 
577.-—-SCOT. 


Another 
a minute 


sisted 


Vouchers, 


c. B. ik. 459.—CAN, the Lord Ordinary before he granted 
sequestration, & were subsequently | PART UI. SECT. 3, SUB-SECT. 12. 
PART Ill. SECT. 3, SUB-SECT. 3. lodged in proeess, but these particular : 1379 ii, ——_ ——-.)—He_ LITTrLe, 
1277 va. }- Semble s (he vouchers had not been prodveed when : i1925) 1D. L. R, 395; 56 0. L. h. 
Hidavit ie d by Lie: 4. 43) of | the creditor was sisted. Thereafter | 196 ; a B. R. 244; revsg., [1924] y 
eS . the debtor presented a petition for i D. L. R. 1172.—CAN. 


Bankruptey 
in wrdticntiun of a creditor's petition 
must. be made by petitioner, except in 


CUusCs 


tinder rule 32, ean 
wtitioner is a corpus de CIV AY : 
(19301 1 W. WoO a6; 2 | cedure 


Ou, Co, 
Hn... 


timoously 
PART HI. SECT. 3, SUB-SECT. 7.--B. necvssary 
1384 ili. Position of sisted | eld: 


errditor.J— A 
petitioned for sequestration of the 


Act. HOS. 4, WL7, «, 11. 


that 


viz. those where 


ROG; TO. TL. 218 CAN, | yhty SUM 





creditor who had 


recall of the sequestration on the ground 
the proceedings were abo tritio 
void, in respect. that the sisted creditor . 
had not fulfilled the statutory pro- 
for obtaining sequestration | 

(Scotland) Act, : 
he had failed 
to lodge in process the | 
evidence of his 
a creditor craving to be sisted 
in torms of Bkpcy. (Scotland) Act, 
1913, s. 33, as petitioner to a petition | 


laid down in Bkpcy. 
in that, 


' PART III. SECT. 3, SUB-SECT. 13.—B. 


- — 1408 ii. -J-- Where ai judge 
: before whom a bkpey. petition was 
being tried had no knowledge eof the 
luw of avether province, & a question 
‘ arose concerning that law & he sent 
the onase over to bo tried in a com- 
petent ct. in that province :—fHeld : 

this was a reasonable course to pursue. 
——He FAIRWEATHERS, Ez p, MONTREAL 
(City) (192)), 2 C. B. R. 342.—CAN, 





debt. : 
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Part 1V.—Receiv 


1451a. ——— To make order against partners— ' 1491 
Act of bankruptcy by other partners. — Re: 
GOWLAND BROTHERS, Ex p. PROCTER SHOTTON | 
(1928), 65 L. Jo. 378, D. C. 


1458. Add. Annotation :—Retd. Ke A Debtor, | 
[1927] 2 Ch. 367. | 


1454. Add. Annotation :—Consd. Re A Debtor, 
Ea p. Petitioning Creditor (1920), 89 L. J. 
K. B. 482. 

1462. Add. Annotation :—Expld. & Distd. Re A 
Debtor, Ez p. Petitioning Creditor (1920), 
89 L. J. K. B. 432. 

1467. Add. Annotations :—Consd. Re Forder, 
Forder v. Forder (1927), 96 L. J. Ch. 314. 
Refd. Re Debtor, [1928] Ch. 199. 

1482. Citations :—For “54 L. Jo. 4444; 
L. T. Jo. 178” read ‘ 89 L. J. K. B. 40.” 


14838a. Debtor claiming indemnity—As surety for 
contingent liability of petitioning creditor.]— . 
Petitioning co., of which debtor was formerly ‘ 
chairman, had lent debtor a large sum of ' 
money, & recovered judgment against him | 

(on balance of account) for £2,005. <A re- | 
ceiving order was made in the county ct. | 

! 

| 


148 


from which debtor appealed, alleging that 
he had become surety for the co. for their 
bank overdraft with a limit of £5,000, & that | 
he was entitled to be indemnified against 
this liability. No payment had been made 
by debtor on account of the bank over- 
draft. At a creditors’ meeting the creditors 
were of opinion that debtor was insolvent & 
there was no alternative but bkpcy. :—Held: 
on the facts, petitioning creditors’ obligation 
to indemnify debtor as surety in respect of 
his contingent liability for a debt due from | 
petitioning creditors to a bank did not con- | 
stitute ‘‘ sufficient cause ” for the dismissal | 
of the petition ——Re A DeEsBTor (No. 13 oF | 
1922), La p. Tue DEBror, [1923] B. & C. BR. | 
54, C. A. 
1488. Add. Annotation :—Refd. Re Debtor, [1928] | 
Ch. 199. 


1489. Add. Annotations :—Consd. fe Forder, 
Forder v. Forder (1927), 96 L. J. Ch. 314. 
Refd. Zte Debtor, [1928] Ch. 199. 


1490. Add. Annotution :—Consd. Re Debtor, [1928] 
Ch. 199. | 


1491. Add. Annotation :—Refd. Re Debtor, [1928] ' 
Ch. 199. | 


‘ 











| 1494. 


ing Order. 


a. .]—Debtor furnished a_ friend 
with a cheque for £500 as a deposit in con- 
nection with the underwriting of shares by 
a co. in which the friend was interested. 
The cheque was dishonoured & judgment 
obtained against debtor for £500 & £14 6s. 
costs. In Dec. 1926, the judgment creditors 
petitioned for a receiving order against debtor 
in respect of the judgment debt. From time 
to time arrangements were made for adjourn- 
ing the petition, but in Mar. 1927, the petition- 
ing creditors intimated that the conditions on 
which they would agreo to the petition being 
dismissed were that debtor should pay £100 
& provide a guarantee for payment of the 
balance of the debt & also agreo to pay to 
them the costs of their proceedings ayainat 
the underwriters as between solr. & client, 
& the costs of their proceedings against: 
debtor, also as betwoen solr. & client. Pay- 
ment of the costs of proceedings against 
the underwriters was refused, but payment 
by debtor of solr. & client costs was agreed 
to, & sums of £50 & £144 were paid & the 
petition dismissed. In July petitioners again 
commenced proceedings for a receiving 
order in respect of a sum ascertained by 
deducting from the original debt & interest 
& costs as between solr. & client the pay- 
ments of £50 & £144. A receiving order 
having been made:--Held: the acts of 
petitioners in secking to obtain payment 
of their costs in the procecdings against tho 
underwriters & in obtaining payment by 
debtor of their solr. & client costs amounted 
to extortion & an abuse of the process of the 
ct., & the case fell within 1914 Act, s. 5 (3), 
as being one whero the ct. was satistied that 
for sufficient cause no receiving order ought 
to be made, & the receiving order must be 
discharged.—Re DresBron (No. 8838 oF 1927), 
[1928] Ch. 199; 97 L. J. Ch. 120; 188 1, T. 
440; 72 Sol. Jo. 85; [1928] B. & CU. i. 1, 
C. A. 








1492. Add. Annolation :—Refd. Re Debtor, | 1028] 
Ch. 199. 
1493. Add. Annotation :—Reld. Re Debtor, [1928] 


Ch. 199. 
Add. Annotation:—Apld. [ie A Debtor, 
Ez p. Newburys (1926), 05 L. J. Ch. 199. 


1495. Add. Annotation :—Refd. He Debtor, [1028] 
Ch. 199. 


PART IV. SECT. 1. 


1459 ii. Authorised assignment 
made before conditions of composition 
deed fulfilled.\—Re Larson, [1923] 3 
D. L. R.1171 5; (1022), 52 O. L. R. 352; 
Zz Cc. B. R. 488.—CAN. 


PART IV. SECT. 2, SUB-SECT. 1. 
e. Read now “* 1461 i.’’ 
1461 fl. Authorised aasign 


petition.}—Bkpcy. Act, 6. 4 
not apply where debtor, 
palpable intention of choosing his own 
trustee, makes an assignment after 
he has been served with a petition in 
bkpcy. & before the return of the notice 
of hearing.— Re CRoTEAG & CLARK Cu., 
LTb., wae 48 O. L. R. 3593 55 
D. L. 413; ] Cc. B. hn 364.—CAN. 
1461 iff. ——— After but on same day 





a 


as presentation of petition &£ appoint- 


ment of interim recetver.j}—Although 
after tho presentation of a petition In 
bkpcy. & eppooement of an interim 
receiver debtor on the same day 
makes an assignment for the neral 
benefit of his creditors to an authorised 
trustee other than the one asked for 
in the petition, the ot. will hear the 
petition on ite return & may grant the 
same & apport as trustee the person 
named i _ therein.— He PROGREBSIVE 
FakMERS Oo., LTp., [1921] 3 W. W. R. 

1461 iv. -}—Motionu by a credi- 
tor for a receiving order, after debtor 
had made an autho d assignment, 
unnecessary, but with- 





ll 


14641. No alher = ereditar: -- Other 
Jacililies for realising debt.\—It is nv 
sutticlent cause for refusing w receiving 
order that the qo ent ereditor hus 
equally guod facilities for rcallsing 
under the Judgment Itself, & that 
there ia no other croditor.—- Ate STONE, 
(1925) 4 D. L. It. 518.—CAN. 


ep. Deblor tn position to pay.}-- 
If debtor is tn a position to pay 
potitioniug creditor, no receiving order 
ought to bo made against him without 
giving hin:n some ot deaee yd of paying 
or securing the debt.--7te MaGguniau, 
[1923)1 DD. L. 1.1186; 510. L. kh. 63; 
3 C. B. It. 880.—CAN. 


hi. -—-.J-——The ct. refused an order 
sequestrating a debtor’s cstate when 
it was clear that the sequestration 
would not be for the benefit of the 
creditors.—FINDLAY vo. BERTAR (1921), 
42 N. L. R. 19.-—8. AF. 


Cases 1496—1579a. ENGLISH AND Empire Dicest SUPPLEMENT. . 


1496. Add. Annotation :—Refd. Re Debtor, Ex p. 
Debtor, [1918-19] B. & C. R. 221. 

1498. After this case add ‘‘Compare No. 797%7a, 
ante.”’ 

1498a. Exercising powers under Law of Distress 


Amendment Act, 1908 (c. 53).)—Re A 
DEBTOR, No. 1016a, ante. 
1500. Add. Annotations :—Distd. Re Debtors, 


Ez p. Debtor (1922), 92 L. J. Ch. 120. Refd. 
Hawkins & Sunderland v. Duché (1921), 90 
{.. J. K. B. 913; Re A. & M., [1926] Ch. 274. 
Mentd. Re A Debtor, [192212 K. B. 109. 

1500a. Order against firm ‘‘ other than ’’ partner 
not served with bankruptcy notice.|— Ite 
DeEBrons (No. 807 OF 1922), Ex p. DEBTOR, 
No. 887a, ante. 

1508. Add. Annotations :—Apld. Re A Debtor, 
[1922] 2 kK. B. 109. Consd. Re Debtors, 
ie p. Debtor (1922), 92 L. J. Ch. 120; 
Refd. J?e A. & M., [1926] Ch. 274. 

1518. Add. Annotation :—Refd. Re A Debtor, 
[1920] 1 K. B. 46]. 

1515a. ——- -—-— Application opposed by official 
receiver.|— Where debtor applies to the 
registrar in bkpcy. to rescind a receiving 
order made against him, on the ground that 
ul) his debts have, since the making of the 
order, been paid in full, & the official receiver 
states that in his opinion the receiving order 
should not be rescinded until debtor has 
undergone a public examination, the registrar 
is not bound by that opinion, though in the 
independent exercise of his discretion he 
ought to give proper weight thereto.—I?te A 
Depron (No. 446 or 1918), [1920] 1 K. B. 
461; 891. J. Kh. B. 113; 64 Sol. Jo. 147; 
[1920] Bb. & C. R. 815 sub nom. Re A DEBTOR, 
hap. THE DEBTOR v. PETITIONING CREDITORS 
®& OFFICIAL RECEIVER, 122 L. T. 354, C. A. 

1519a. —-- All debts paid in full.|—Re A 
Drnror (No. 446 or 1938), No. 1515a, ante. 

1520. Add. Cilulions :-~[1920] 1 K. B. 461; 89 
L. J. i. B. 118; 122 1. T. 354; [1920) 
B.& OC RR. St. 

1541a,. —-—- —-— Failure to disclose security.]— he 
A Denton (No. 1507 oF 1921), No. 1367a, ante, 


1545a. —— Sequestration in Scotland.] -— Re A 
Dreuror (No. 199 oF 1922), No. 389a, ane. 
1548a. -~—— Power to make charging order 
on balance of funds in court.|—A debtor, 
against whom a receiving order had been 
made, paid money into ct. to satisfy his debts 
in full. The receiving order was then 
rescinded by an order which directed the 
official receiver, after paying the debts & 
deducting his costs, charges & expenses, to 
pay the balance in his hands to debtor, 
A subsequent unsatisfied judgment creditor 
applied to the registrar in bkpcy. for a charg- 








PART IV. SECT. 6. 


1554 i. 2a general—Deblor consenting 
to ordcr.j-—~-Where a petition for a 
receiving order has been filed & served, 
debtor shomld pot make an authorised 
assignment, but should notify petition- 
ing creditor, or his solr., that he, the 
debtor, consents to a receiving order,—- 
Re LALONvDE, [WV24) 1D. L. RR. 1018 ; 
550.1. 1. 2793; 4C. B. R. 116.—CAN, 


sr. Orn nerson holding himself out 
as member of partnership.J—A  ro- 
ceiving order made against a partner- 
whip will include a person who has 


ceed to ob 


st. On power to proceed on judyment 
summons, |-—Sect. 24 of 
RS. C., 1927, c. 11, provides that when 
an receiving order or an authorised 
tssigminent is mado no creditor to 
whom the debtor is indebted in respect 
of a debt: provable in 
have any remedy against the property 
or person of the debtor exccpt wit 
leave of the ct. 
judgment ereditor of deft., applied to 
the judge in Bkpcy. for leave to pro- 
tain an order committing 
deft. to gaol for non-compliance with 
an order directing him to 


ing order upon the balance of the funds in 
the hands of the official receiver :—Held: (1) 
the registrar had jurisdiction to make the 
order; (2) the registrar’s jurisdiction was 
derived through the jurisdiction of the judge 
of the High Ct. to whom for the time being 
bkpcy. matters were assigned exercising his 
bkpcy. jurisdiction.— Re Prior, Ea p. Prior, 
(1921] 3 K. B. 333; 90 L. J. K. B. 1222; 
sub nom. Re DEBTOR, Ex p. DEBTOR (No. 
718 oF 1920), 125 L. T. 727; (1921) B. & 
C. R. 124, C. A. 

1552a. —— Receiving order discharged subject to 
condition—Condition not fulfilled—Rescission 
of discharging order.] — Debtor, a barrister, 
was entitled on the death of his mother to a 
vested remainder in tail of considerable value. 
His mother was seventy-five. The petition 
was filed on July 19, 1923. His present 
indebtedness amounted to about £6,000 & 
negotiations for a Joan for that amount with 
an insurance co. had been going on since 
July 16, 1923. Owing to a delay in raising 
this loan, the registrar had made a receiving 
order on Nov. 21, 1923, from which debtor 
appealed; & upon debtor undertaking 
during the interval necessary to raise the 
loan, to insure his life immediately, i.e. from 
Dec. 1, 1923, to Jan. 1, 1924, in order that, 
in the ovent of his death during that period, 
the unsecured creditors might be safeguarded, 
the Ct. of Appeal allowed the appeal, dis- 
charged the receiving order & dismissed the 
ae without prejudice to another petition 

eing presented if the loan was not carried 

through & petitioning creditors’ debt not 
paid on or before Jan. 1, 1924. Up to 
Dec. 20, debtor bad not insured his life 
pursuant to his undertaking & petitioning 
creditors then moved to commit debtor for 
contempt. The Ct. of Appeal allowed debtor 
three hours within which to insura his life, 
& a certificate being produced showing that 
this had been done, the ct. made no order 
except that debtor should pay the creditors’ 
costs. Subsequently debtor having again 
broken his undertaking by not completing 
the insurance on his life, the Ct. of Appeal 
rescinded their order, with the result that 
the receiving order stood as_ originally 
made by the registrar.—Re A DEBTOR, Ez p. 
THk DrstTor (No. 1088 or 1923), [1924] 
B.& C. RR. 1, C0. A. 

1569. Add. Annolation :-—Consd. Me Forder, Forder 
v. Forder, (1927] 2 Ch. 291. 

1570. Add. Annotation :—Apld. Re A Bankruptcy 
Notice, [1924] 2 Ch. 76. 

1579a. Effect of—On transactions pending 
appeal from receiving order.] — lve WIGZELL, 
Kaz p. Hart, No. 1893a, post. 





bkpey. ‘The ee ee Was opposed 
by deft. through his solr, & also by the 
custodian :—leld: the judge 

exercised a proper discretion in re- 
fusing to grant leave to proceed.— 
ic Mintz, MALOUF v. Mintz, [1930] 
1 W. W. RR. 198; 2D. L. R. 7773 
21 5. L. R. 290; li Cc. Rn. r. 227.— 
CAN 


Bkpey. Act, 


bkpey. shall 


| 
| 
| 
the ! 
Pitf. herein, a | PART IV. SECT. 7. 
| 1578 ii. To enable debtor to pay.) 
-—~A receiving order directed not to issue 
| for seven days & not then to igsue 
| if petitioner’s claim, including the 





pay a 


hold himesclf out as a member thereof. | monthly sum on account of pitf.’s | costa of the tition. satistied.—Re 
— Re MAIN CLOAK Co., (1925}] 1 | judgment. Tho day before thoapplica- | Macurrr, [1923] 1D. L. R. 1186: 51 
D. I. KR. 290.—OAN. tion deft. nade an assignment in ! VU. L. R. 63; 3 C. LB. R. 880.—CAN, 
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Vol. I¥V.—Bankruptcy. Cases 1608—180S8a. 


Part V.—Adjudication Order. 


1603. Add. Annotations :—Retd. Re Wilson, Ex p. 
Salaman, The Trustee v. Keith, Prowse 
eae) 1338 L. T. 814; Re Wait, (1927) 1 Ch. 


1619. Add. Citalion :—11 Cox, C. C. 360. 


1620. Add. Annotation :—Refd. Hawkins & Sun- 
derland v. Duché (1921), 90 L. J. K. B. 913. 


1624. Add. Annotation :—Consd. Hawkins & Sun- 
derland v. Duché (1921), 90 L. J. K. B. 913. 


1625. Add. Annotation :—Refd. Hawkins & Sun- 
derland v. Duché (1921), 90 L. J. K. B. 913. 


Add. Annolation:—Consd. Re Griffiths, 
Jones v. Jenkins, [19206] Ch. 1007. 


1637. Add. Annotation :—Dbtd. Re Griffiths, Tones 
v. Jenkins, [1926] Ch. 1007. 


1688. After this case add ‘‘ On duty to maintain 
wife.|—See HUSBAND & WIFE, No. 505a.”’ 


1642. Add. Citation :—39 L. J. Bey. 46. 


1647. Add. Annotation :—Refd. Holden v. 
wark Corpn., [1921] 1 Ch. 550. 

1656. Add. Annotation :-—Consd. Re Boulton, Fx p. 
Moncrieff v. Official Receiver (1926), 1385 
L. T. 461. 

1657a. —— -]—The partners of a firm, 
which was heavily indebted to the firm’s 
bankers, formed a limited co. to take over the 
debt. They then, with the consent of the 
principal creditors of the firm, gave the bank 
a joint & several guarantee for payment of 
the transferred debt & of any sums due to 
the bank from the co. Upon the subsequent 
bkpcy. of the firm & the individual partners : 
—-Held: (1) bkpts. had by the guarantee 
contracted a ‘‘ debt provable in the bkpcy. 
without having at the time of contracting it 
any reasonable or probable ground of expect a- 
tion of being able to pay it” within 1914 
Act, s. 26 (3) (d), which covered not only a 
new & original debt, but also a debt in renewal 
of or in substitution for a previously existing 
debt, & their discharge must be suspended 
for a period of two years; (2) the ct., upon 
the particular facts of the case, granted each 
partner a certificate that his bkpcy. was 


1636. 


South- 








‘“caused by misfortune without any mis- 
conduct on his part,’’ the certificate to 
operate when the discharge took effect. 
Circumstances which may constitute ‘ mis- 
fortune ‘without) any misconduct” within 
sect. 26 (4), discussed. — Re Bourton 
BrRoTRERS & Co., [1927] 1 Ch. 70: sub nom. 
Re Bounton Brotuers & Co., bir p. Mon- 
CRIEFF v. OFFICIAL RECEIVER, 06 L. J. Ch. 
0; (1927) B. & C. R. 1, C0. A. 

1666. Add. Annotation :—Refd. Sevenoaks VU. D.C. 
v. Twynam, [1929] 2 K. 1B. 440. 

1667. Add. Annotation :—Refd. Re Debtors, [1927] 
1 Ch. 19. 

1669. Add. Annotation :-—Refd. Seve Sate UD... 
v. Twynam (1929), 98 L. J. WK. OB. 58 


1670. Citation :—Vor “26 lL. J. Bey. a : 
“36 L. J. Bey. 29.” 

1731. Add. Annotation :—Refd. Re Debtors, | 1927 | 
1 Ch. 19, 

Add. Annotation :—Refd. McDonald ». Nash, 
[1924] A. C. 625. 

add. Annotation :—Refd. Re Yorder, Forder 
v. Forder, (1927] 2 Ch. 2901. 

Add, Annotation :-—Refd. Re Forder, Forder 
vw. Forder, [1927] 2 Ch. 201. 
1775a. —-— Surplus assets after payment of com- 
position.|—Bkpt. made a composition with 
his creditors, which was approved, & the 
cash required to satisfy the composition 
having been deposited with the official 
receiver, the adjudication was annulled, but 
the order annulling the adjudication contained 
no reference to the vesting of surplus assets : 
—Held: although the order of anmualment. 
contained no express provision ss to the 
vesting of any surplus assets, on payment of 
the composition the estate of debtor, te. the 
surplus after satisfying the composition, 
would, by necessary implication, revest in 
debtor.—FLownmn vo LYME Krais: Corpn., 
(1921) 1 K. B. 488; 901. J. K. B. 8555 Id 
L.'T. 463; 37 T. LR. 1455 65 Sol. Jo. 138 ; 
[1920] B. & C. R. 138, C. A. 

Add, Annotation :¢-Refd. te Forder, 
v. Forder, [1927] 2 Ch. 290. ; 


read 


1735. 
1766. 


1771. 


Forder 


1781. 


Part VI.—Official Receiver, Special Manager, and Interim 
Receiver. 


1808a. On grant of administration— Estate of un- | 


discharged bankrupt-—Whether 
trustee divested—After-acquired property.|— 
An order under cae Bh: 8. ies 
i “PART V. SECT. 1. 


di. ——- Want of aasetls.|— 
Where there are no assets the making . 





of an order for adjudication is in the - 
retion of ~~ et.—Re BARAKAT, 
{1920) N. Z. L. R. 134.—N.Z. 

1698 iii. -l—Sequestration ; 
of tho estates of a debtor was pro- 
nounced in the sheriff ct. of L. in 1900. 
The trustee was subsequently dis- . 
charged, but bkpt. never obtained his | 
discharge. Hv, bowever, continued to ; 


Held: tn 








sequcstration.— 


estate of | 
for the | 


carry on business & incurred new debts. 
| In 1922 one of the new creditors pre- 

sented ao petition in the same ct. for 
‘ sequestration of debtor’s extates :—- 
the circumstances Bkpe y. 
(Scotland) Act, 1913 (c. 20), 4. 16, did 
: pot make incompetent a new award of | 
OK Uv. 
1 [1923] S. C. $6.--SCOT. 


PART V. SECT. 2, 
sv. On chattel morlyage by deblor.)}- - | 


administration of the estate of a deceased 
undischarged bkpt. according to the law of 
bkpcy. ia not a second or subsequent receiving 
order or adjudication within 5. 39 sO as to 


foe cee ee ete he eee ee ee 


The validity of a chattel mitee. given 
by debtor who ts subsequently  ad- 
Judicated bkpt uiust be determined 
ag at the time of such adjgoudication.—- 
| Fle SAUNDEUS ae Rta COLLIE IER, 
| pt Ne: 5] ee bin the ae (W251 z 
W 128 : . B. 1 aa 727. roe CAN. 
M‘DOUGALL, | 
| PART V. SECT. 3, SUB-SECT. 3. 
s(p. 188) i. ----- In filling petifion--- 
SUB-SECT. 1.0) Creditor prejudiced.|—He Was 1¥, (1926) 
N.Z. LL. i. 428.---N.Z. 
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Cases 1808a—1894a. ENGLISH AND Empire Diarst SUPPLEMENT. 


divest the estate of the trustee in bkpcy. in 
favour of the official receiver under the 
administration order; but bkpt.’s estate, 
including any after-acquired property, re- 
mains vested in his trustee in bkpcy.—fe 
SARJEANT, [1923] 2 Ch. 802; 120 L. T. 825; 
sub nom. Re SARrJEANT, Ex . OFFICIAL 
aah ase 92 L. J. Ch. 626; [1923] B. & 
©. R. 63. 


ee EOS RE 0 ad 
e 


} See, now, Bkpcy. 
(Amendment) Act, 1926 (c«. 7), 8. 3. 


1826. Add. Annotation : — Refd. Re A Debtor, 
[1920] 1 K. B. 461. 

1858. Add. Annotations : — Refd. Everett v. 
Griffiths, [1920] 3 K. B. 163; Hearte of Oak 
Assurance (Co., Ltd. v. A.-G. (1931), 47 
T. L. R. 570. 


1879a. Application by receiver for annulment of 
adjudication—Whether receiver entitled to 
costs.]—Re A. & M., No. 226a, ante. 


Part VIl—The Trustee and Committee of Inspection. 


1889. Add. Annotationa:—-Apld. Re Regent 
Finance & Guarantee Corpn. (1930), 69 L. Jo. 
243. Consd. Re Wigzell, Ea p. Hart, [1921] 
2 K. B. 835; Scranton’s ‘Trustee v. Pearse, 
[1922] 2 Ch. 87. Distd. Re Wilson, Ha p. 
Salaman, The Trustee v. Keith, Prowse (1925), 
133 L. T. 814. Refd. Re London County 
Cornamercial Reinsurance Office, [1922] 2 Ch. 
687; Re Wait, [1927] 1 Ch. 606. 
Add. Annotlatwns : —~ Consd. 

‘Trustee v. Pearse, [1922] 2 Ch. 87. Distd. Re 
Wilson, he p. Salaman, The Trustee v. 
Keith, Prowse (1925), 183 L. T. 814. Refd. 
Re Wigzell, La p. Hart, [1921] 2 K. B. 835 ; 
Re London County Commercial Reinsurance 
Oflice, [1922] 2 Ch. 67. 
1893. Add. Citations :—122 L. 

BB. & O. RR. 249. 

Add. Annotations :—Apld. Re 

& Guarantee Corpn. (1980), 


1890. Scranton’s 


T. 36; [1918-19] 


tegent Finance 
69 LL. Jo. 283. 
Consd. /te Wigzell, Ka p. Hart, (1921) 2 K. B 


$35:  Scranton’s ‘Trustee v. Pearse, [1922] 2 
Ch. 87. Distd. Re Wilson, Hz p. Salaman, 


The Prustee v. 
I. T. 814. 

1893a. ----- Duty not to take advantage of mistake 
of fact.|\—-A receiving order was made 
against a debtor, who thereupon applied for 
& obtained a stay of the advertisement of 
the receiving order & all proceedings there- 
under pending an appeal therefrom. The 
uppeal was subsequently dismissed & an 
order was made adjudicating him bkpt. At 
the datt of the recciving order bkpt. had an 
account at a bank. After the making of the 
receiving order & pending the hearing of the 
appeal bkpt. paid into the bank £165 which 
he had collected from his debtors, & drew 
out of his account £199. The bank acted in 
good faith & received & paid those sums in 
the ordinary course .of business without 
knowing that a receiving order had been 
made against bkpt. The trustee in bkpcy. 
claimed a declaration that the sums paid 
into the bank after the date of the receiving 
order vested in him as trustee :—Held: (1) 


Keith, Prowse (1925), 133 


PART VI. SECT. 8. 


sw. When court will appuint.}-— aa 
Potitioner must convince the ct. that 
an interim reoeiver js necessary to 


sz. Order of ap 


or— 


intment coniaining 
undertaking as to mane b veonne 
ndertaki dite hcergod 


ng not 
termination of ikea aes rate ora peat 


the sums paid into the bank by bkpt. after 
the date of the receiving order became by 
virtue of 1914 Act, ss. 18 (1), 37 (1), 38 (a), 
ee he propery of his trustee in bkpcy. ; (2) the 
were not entitled to credit themselves 
cares the payments out to bkpt., as those 
transactions took place after the date of the 
receiving order & were therefore not pro- 
tected by sects. 45 & 46; (38) there was 
nothing dishonest in the trustee enforcing 
the rights given to him by the Act, & the 
action of the ct. in staying the advertisement 
& proceedings could not operate in any way 
in derogation of the rights of the trustee.— 
Re WiaZELL, Ex p. Hant, [1921] 2 K. B. 
835; sub nom. Re WIGZELL, Ex pp. TRUSTER, 
90 L. J. K. B. 897; [1921] B. & C. R. 42; 
sub nom. Re WIUZELL, Ee np. TRUSTEE v. 
BARCLAYS BANK, LtTp., 125 Ll. T. 361; sub 
nom. Ite WIGZELL, Hart v. Barclays BANK, 
37 T. L. R. 526 ; 65 Sol. Jo. 493, C. A. 
Annotations :— As to (2) Distd. Re Wilson, Hr eulamen, 
Tho Trustco v. Keith, Prowse (1925), 133 TL, 8 
to (3) Consd. Scranton’a Trustee v. Pearso, [1932] 2 Gh. sr 
Reld. He London County Commercial Reinsurance Office, 
[1922] 2 Ch. 67. 
~—— -—-—.}—See Bankruptcy (Amendment) 
Act, 1926 (c. 7). 8s. 4 
1894a. Duty to recover statutory debt.]— 
In 1919 debtor paid deft., a bookmaker, 
various cheques for bets lost on horse racing, 
& these cheques were cleared through various 
banks, as holders. On Aug. 30, 1920, debtor 
was adjudicated bkpt. & on Mar. 30, 1921, 
his trustee in bkpcy. by the direction of his 
committee of inspection, commenced an 
action to recover £950, the amount admitted 
to be due, if reeoverable. The action was 
transferred to the judge in bkpcy. under 
Bkpcy. Rules, 1915, r. 123. Deft. took the 
poe that such an action ought not to be 
rought by an officer of the ct., as the claim, 
however legal, was practically dishonest, & 
that all cts. must apply the rule in Re Condon, 
Ex p. James, No. 80, ante :—Held: the 
claim the trustee in bkpcy. was seeking to 
enforce was in respect of a debt which under 





perishable.) —Re Hy EBBER, [1931] 2 


D.L. R. 269. 6 


ae ee 


ae of shares.}— 


‘ mls Re ESTATE or a eee Co. Ps 
protect, the creditors’ interests. Re ee eee ee tee | (No. 1, 11930) 3 W. We R. 
CANADIAN COAL aoe re | PD. L. R. 841; 1S Cc. B. R. 31—CAN. 
STAPLER BeLu Inc., [1924] 2 D. L. Order car pha Pld appceal- 
831; 4 C. B. R. 677.-—CAN. able. }—Rams aY GLaas Roya. PART VII. SECT. 1. 

mi, ——.}—Re CANADIAN COAL BANK OF CANADA, (1031) eb. LR sd. Representative o lato ge 
Supe v3 a p. STAPLES BELL INc., 5 enforce right e loane Er 9. 
BG D. lL. R. 8381; 4C. B. R. 577. sb. Powers of custodian--Sale of erm he [1 Le 3 OD. a he 101; 4 
-—-CA perishable goode—Must be physically | C. B. RR. 8 
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1894b. 





PART VII. SECT. 2, SUB-SECT. 2. 

1911 fi. 
Brinor Works, LTp. (Ont.), (1926) 4 
D. L. KR. 1121.—CAN, 


Gaming Act, 1835 (c. 41), s. 2, & the decision 
of the House of Lords in Sutters v. Briggs (sec 
GaMING & WaGeERiINnG, Vol. XXV., p. 418, 
No. 213), was a statutory debt, & there was 
nothing in Re Condon, Ex p. James, or in 
any of the cases in which the rule in that 
case had been followed, which entitled the 
ct. to say that if & when a right of action 
in respect of such a debt vested in a trustee 
in bkpcy., it was a dishonest or dishonourable 
thing for him as an officer of the ct. to enforce 
it, & judgment for the trustee in bkpcy. must 
be entered in the action for the amount 
claimed.—ScRANTON’s TRUSTEE vr. PEARSE, 
[1922] 2 Ch. 87; 


ee ne ee ee ee eee ee ete 


a 


91 L. J. Ch. 570; 127: 


L. T. 698; 88 T. L. It. 629; 66 Sol. Jo. 503; 


[1922} B. & C. R. 52, ©. A. 





money paid to bankrupt with approval of 
Official recelver.J}—On June 26, 1924, a 
receiving order was made against W. on 
a petition presented on May 25, 1924, in 
respect of an act of bkpcy. on May 1, 1924. 
W. was a promoter of boxing contests « 
had in view at the date of the presentation of 
the petition boxing competitions, one of which 
was held at the Stadium, Wembiey. on 
Aug. 9, 1924. He appealed ayainst the 
receiving order, & pending that appeal the 
receiving order was not gazetted. His appeal 
having failed it was then gazetted on July 29, 
1924. At an interview between W.. his 
solr., the solr. for the Wembley authorities 
& A., the assistant official receiver, who under 
kpcy. Rules, 1915, r. 316, represented the 
official receiver, A. was told of the proposed 
boxing contest & the judge held on the 
evidence that at the interview W. told A. he 
desired notwithstanding the receiving order 
to be allowed to stage the contest as the only 
hope of providing assets to mect the claims 
of his creditors, & that it was arranged he 
could do so without any interference by the 
official receiver, on W. undertaking not to 
use the proceeds of the sale of tickets for his 
private purposes but only for discharging 
the expenses of the staging of the contest. 
& to hand over any balance to the official 
receiver. On that arrangement being made 
W. proceeded with the negotiations for the 


contest & an agreement was exceutel by | 
wuthorities 


which he gave the Wembley 
the right to collect all moneys paid for 


nee dF a ee ee ees ees 


— ——.}—-Re Loxnpnon 


limited co., & 





valued = arcurity.J—Re Lonoon 


Annotation :—Roefd. Re Wilson, Kr p. Salaroan, The ‘Trustee | 
v. Reith, Prowse (1925), 133 1. T. S14. 


Duty to act equitably—Recovery of | 


ne ee oe ee Seis Gas, emetic ice <a py es 


| 
| 
| 
{ 
| 
{ 


tickets at the turnstiles, & they were to have . 


PART VII. SECT. 2, SUB-SECT. 6. 

1969 i. -——— Conflict of interest &- 
| duty.j}—-Where a trust co. 
i authorised trustee fn the nkpry. of a 
directors & 
shareholders of the latter, having large 


eertain 


Vol. {1V.— Bankruptcy. Cases 1894a—1961a. 


those moneys as a security for the payment 
by W. for the uso of the Stadium. Various 
ticket: agents paid W. for blocks of tickets 
to be sold by them to the public. The 
contest, which was held at the Stadium on 
Aug. 9, 1924, only realised after payment 
of all expenses £730 which W. paid to the 
official receiver. On Sept. 6, 1924, W. was 
adjudicated bkpt., & on Sept. 9, S. was 
appointed trustee in the bkpcy. On a 
motion by S. to recover from tbe various 
ticket agents all sums paid by them since 
the date of the receiving order to W. for 
tickets they had bought from him & to 
recover the money collected by the Wembley 
authorities ati the turnstiles -—-Held: A. had 
power to give his sanction to W.'s receipt of 
the proceeds of the sale of tickets to be applied 
by him in discharging expenses & the trustee 
in bkpcy. was bound by the sanction so 
given, but even if he were not so bound & 
even if A. exceeded his powers the trustee 
could not take the benefit of W.'s activities 
without accepting their burden, & the pay- 
ment to W. of the moneys which the trustee 
claimed, being the direct result of the leave 
obtained by W. from A. to stage the boxing 
contests, it would be inequitable & unjust 
to make resps. pay these moneys over again 
for the benefit of W.’s creditors & to hold 
that the charge given to the Wembley 
authorities was nugatory..— Re WILSON, &ax p. 
SALAMAN, [1026] Ch. 2b; 05 Tb. 0. Ch. 58; 
183 1. ‘i. 8&lt; TO Sol, Jo. 653; [M5] BO & 
CG... 96, 


1895. Add. Annotations :-—Consd. Ne Wigzell, b’a p. 


Hart, [1821] 2 1. B. 835; Seranton’s Trustee 
v. Pearse, (1922)2 Ch. 87. Distd. Ae Wilson, 
Le p. Salaman, The Trustee vo. Keith, Prowse 
(1925), 133 L. PR. St4. Consd. Me Recent 
Finance & Guarantee Corpn. (E80), 09 1. fo, 
283, 


1896. Add. Annolaliona ;--Consd. Re Stokes, Ix sp. 


Mellish, (1910) 2 K. B. 256; Me Thellusson, 
Lap. Abdy, (1910) 2 K. BK. 735. 


1961a. -—— Suspension of bankruptcy--- Death of 


trustee.]---Where procecdings in a bkpey. 
have been suspended by «a resolution of the 
creditors, passed under Ts6) Act, 8. 110, & 
the trustee appointed by the creditors to 
wind up the estate & effects of the bkpt. has 
died, the Ct. of Ch. lias jurisdiction, ander 
the Trustee Acts, to appoint new trust acs.—- 
fee RAPHAEL'S Trestr Tnsraris (1870), I. RR. 
9 Kq. 235; 391. J. Ch. 200; 18 W. WR. 247. 


Mackay, MeGuinspss ov. HOLLING 
HicAp (1928), 65 7. L. Te. 89.--0R 

so. V'0 oarcept tendera.| ~When tho 
trustee is accepting tenders, he must 
have the written authority of the 
fuspectora to du so. Re BROWN TAXI 
Co. & DetTrore RADIATOR Co. (1122), 


Was &n 


BRIDGE Works, LTp. (Ont.), (1926) 
4D. 1L. R. 1121.—-CAN, 

1943 i. Who may appeal against 
decision on election—Cuatodian not 
being creditor.}—The custodian ap- 
pointed by the offictal receiver after an 
authorised assignment under Bkpcy. 
Act, if he is not a creditor of the 
assignor, is not entitled to appeal from 
the derision of the officlal receiver ar 
chairman of the first meeting of 
creditors who, after passing on the 
admission or rejection of proofs of 
claim for the purpose of vating, haa 
declared a certain person clected as 
trustee._-Re McCouBrey, [1924] 2 
D.L. R. 1123: [1994,2 W. W. R. 348: 
4 C. B. KR. 642.—CAN., 


| 
| 
\ 
Not secured creditor who has | 
| 
| 


claims against debtors’ estate, were 
also shareholders of the trust co., one 
being also a director, it was considercad 
undesirable that the trust co. should 
continue to act, & anotber trustes waa 
appuinted.—He Suaw (WaALttTeR W.) 
Co., LTp., [1922] 3 W. W. BR 11a; 
6% D. L. ft. 616.—CAN. 


PART VII. SECT. 4, SUB-SECT. 2. 

ab. To employ bankrupt at re- 
muneration— Approbation of court.}— 
Held: the employment of bkpt. & the 
terins of his emplayment, ineluding his 
remuneration, must have the appro- 
bation of the of.; the subsequent 
approbation is nnauthorised by Kkpt. 
& Insolvent Act, 1857, #. 276.—Re 


15 





el NU 


65 T). L. Ft. 136.—CAN. 

sd. To = dispose of — property.) — 
When tho trustee in selling stock or 
tranafercng property he must have 
the written authority of the inspectors 
to do #oO.-—He Brown ‘TAXI Co. & 
DETHOIY KADIATOR Co. (1922), 65 
b. L. R. 136.--CAN. 

se. L'a) dispose of shares --Applien- 
lion for direction of emul.) te KSTaTR 
oF H. K. lteep & Co., Lrp. (No. 2), 
Pasay, 3 We. OW. wk 158: 4 DL 
923; 120. B. it. 33, CAN. 

af. Vo lease.J--On 6 wmotlon under 
sect. $4 of Bkpecy. Act by & secured 
creditor to reverse the trustee’s act or 
decision, authorised by the creditors & 


Cases 2028a—2176. 
2028a. —— 





-|—Where a trustee in bkpcy. 
with the sanction of the committee o 
spection employs a solr. to do particular 
business, the principle on which the solr.’s 
bill of costs against the trustee is to be taxed 
is that of solr. & client, not as between solr. 
& his own client but that of ‘*‘ where the client 
& others are interested in a common fund,’ 


in- 


t.c. bkpt.’s estate, & on such a taxation the 


taxing master is ‘not bound to allow copies 
of documents supplied to counsel at his 


request, nor the whole amount of the fees 


paid to counsel on the written authority of 
But where the trustee has | 


the trustee. 


inspectors, In Jeasing the plant of the 
bkpt. for the current year :—Il/eld: a 
trusteo In bkpcy. has no power to 
lease under sect. 43 of Bkpcy. Act & the 
lease was accordingly set aside.— 
SECHART Fisimerims, L1p., de EDWARD 
RENNEBERG & SONB Co. v. CANADIAN 
Cripir Minn‘'a Trost Assocn. (B. C.), 
{1929} 4 DD, L. it. 636; 2 We. W. RR, 
413: 10C. B. R. 565.—-CAN. 


1983 1. Payment-—Power to make—7T'0 
complele contract.|—Debtor agreed to 
purchase goods on condition that 
should he fail to completo payment he 
should Jose all the money paid. When 
all the payments had becn made save 
the last one debtor became bkpt. : 
Held: the trustee might pay the last 
instalment. & retain tho goods.~-- Fe 
LeMtmeux & Corrina MOTOR JISTRI- 
BUTORIES (1922), 69 D. L. 2.1053 1 
u . it. 464.—CAN., 


PART VII. SECT. 5, SUB-SECT. 1.—A. 


ji. —-— Some creditors not notified.) 
—IlIf the trustees discovers that he has 
failed to send to some of the creditors u 
notico intended to be sent to all, he 
Ahonld notify those who have been 
overlooked to filo their proofs & should 
advise them of what has taken placo ; 
it is not necossary to call a» new mect- 
ing.—Re CANADIAN CERGAL & FLOUR 
MILLS Co. (1922), 67 D. L. R. 234: 5] 
O.L RR. 316; 2G B. R, 15S8.—CAN. 


2001 i. Yo realise tn best advantage-— 
Acceptance of tendera.}-—-Tho  trustco 
must be governed by the advice of the 
inspectors & by ordinary businoss 
Judgment in delaying the ucceptance 
of any tender for the purehase of 
debtor's assots.—/?e CANADIAN CIERKAL 
& FLoun MtLois Co. (1922), 67 DD. b. i. 
234; 510. L. R. 3163; 2C. B. RR. 158 


—_— 
e 


PART VII. saat a SUB-SECT. 1.-- 


2008 fia. Accountant—-Charge 
for clerk's time.j—Where un account- 
ant’s work is Indispensable a trustce 
under Bkpey. Act. may be allowed to 
charge against. the estate, as a disburre- 
ment subject to taxation, a fee for 
his partner’s work as accountant pro- 
vided the trustce renounces any profit 
thereby accruing to him. But pay- 
ments made to the trustee’s firm for 
the work uf ite employces must bo 
tisallowed as = disbursementa. — Fe 
BRYANT, Isarn &Co., [1925] 4 D. LL. R. 
aoe ag O.L. 1.471; 5C. B. R. 799. 





sg. Costa incurred before appoini- 
ment of wnspectors.}--—Solrs.’ costs for 
services rendered prior to the appolnt- 
tnent of inspectors are not taxable 

ninst. the cstate.—te STONEBERA 

(1922), 69 D. Ih. ae aa {1922} 2 
W. W. R. 1828.—OA 


sh. Salaries of Rscat employeca. |— 
A custodian or trustee in bkpcy. can- 
not recover as dishurrements, the 
rRalaries paid its regular employcer. — 
Ke CHEVRIER & Sons, LTp., [1928] 2 
Ww. Bue R. 111; 37 Man. L. R. 444; 10 
C. B. R. 27.—CAN. 


PART VII. eer 5, SUB-SECT. 1.— 


B. (¢). 
gi. .J-—The taxation of a trustee 
in nWkned. ‘a bill of foes & disbursements 
will be reopened when it uppears 
prime facie that improper items have 
con included. Proof that the taxing 
inaster did not understand how far the 
wil oxtab had approved the accounts 
wil ee such a primé facie case.— 
. STANLEY WrRbpLock, LTn., 
itogsta De L. fh. 566; 6C. B. R. 662.— 
2031. Basis of taration of solicitor’s 
charges— Amount of costs limited. |—Re 
MESSERVEYS, LTp., (1924) 1 D. L. R. 
1037 . 4 OC. B. R. 493.—CAN. 


PART VII. sank a SUB-SECT. 1.— 
e a s 


2036 1. Order for payment—-When 
granted——-Proceeds of sale handed over 
to debtor.J— Where debtor parts with 
pro erty to a trustee who, In fraud of 

tors, disposos of it & hands over 
the procecds of the sale to debtor, such 
o fraudulent trustee may be compelled 
to pay to the creditors the money 
which he received as o result of such 
sale.-—CAMRERON tv. MoOSELEY, [1923] 
3 D. L. Ri. 267.—CAN. 





PART VII. SECT. 5, SUB-SECT. 1.~—-H. 

sk. J'rustee giving secret informalion 
to purchaser of part of eslate-—Right to 
act aside sale.J—Re DAVIES FOOTWEAR 


. UNndrruaits, Lrn., t. BARKER 
(1928), 53 O. L. R. 467; 40. B. Wt. 
131.—-CAN. 


sl. Kifect of Bankruptcy Act, 1914, 
8. 80.}--Above sect. is not intended to 
confer a general jurisdiction upon the 
Ct. of Bkpcy. to set aside such a sale & 
thereby affect rights acquired by pur- 
chasors.—Jte CHIRNSIDR; DIGBY v, 
UNION TRUSTKE CO, OF AUSTRALIA, 
LTp. (1929), V. L. R. 217.—AUS. 


PART VII. SECT. 5, SUB-SECT. 2.—A. 


2125 iva. ** Cash receipta.’’) 
—The trustee is to be confined to five 
per cept. of the cash recoipts in all 
circumstances, unless the Inspectors in 
writing {ncorease the amount & the ct. 
approvos.—He BRYANT Isard & Co., 
(1925) 4 D. L. R. 157; 67 O. L. R. 
471; 50. B. RK. 799; s wae {1925] 1 
D. L. R. 847; 5 C. R. 39) ry .—CA N, 

2125ivb. ——- —-~— —— Meanina.] 

—an eT {1925] 4 D. L. R. 226 


2125 iv J—RBkpcy. Act, 
pend (c. 11D, 8. 85, does not recognise 
* per cent. of tho cash receipts as the 
ordinary commission allowable to a 
ues in bkpcy.; but merely fixes 
5 per cent. as the ‘limit of the charge 
to be allowed, except with the a ap prore) 
in writing of the inspectors & of the ct 
Under the circumstances in the present 
case a commission of 3 per cent. on 
both the receipta & on the cash received 
by tho trustee under a composition 
agreement. was held to be reasonable. — 
e¢ CHEVRIER & Sons, Ltp., [1928] 2 
W. lt 111; 37 Man L. kh. 444 10 


tor ° 


16 














{1920} 


ENGLISH AND EMPIRE Diarest SUPPLEMENT. 


honestly sanctioned an expenditure which is 
not excessive, the taxing master should take 
a liberal view as far as possible in allowing 
the amounts against the estate which have 
honestly been incurred on behalf of such 
trustee.—Re Lavey, Ex p. COHEN & COHEN, 
[1921}1K. B. 344; 90L. J. K. B. 246; 
L. T. 572; 


2114. Add. Annotation :—Refd. Sevenoaks U. D.C. 
ve. Twynam, [1929] 2 K. 440. 


2176. Add. Annotation :—Refd. 
worth, Partington, [1925] 1 


124 
LB. & O. R. 171. 


o_o v. Ash- 


. B. 589. 


sm. Right to priority — Over Crown 
delts.J}—The trustee {s entitled to be 
paid his fees & expenses in priority 
to the Crown.—Re CANADIAN CARPET 
& COMFORTER MANUFACTURING Co., 


Er p. A.-G. FOR CANADA, [1924] 4 
dD. Li: R. 1307 : 5 Cc. B. R. 54.—CAN. 
sn. ——~- Over claimr for tares.)—-A. 


trustee in bkpcy. is entitled to retain 
his fees & expenses out of the estate in 
priority to the Crown’s claim for sales 
axes.—e TORONTO METAL & WASTE 
Co. (1931), 67 D.L.l. 111; 51 O.L. R. 
287; 2C. B. R. 138.—CAN, 

80. ——.J—The claim of the 
trustee in bkpcy. for his expenses is 
pasate in priority to the taxss owing 
1y debtor to a HU —Re 
ADAMS SHOE Co., 
PENEITANGUISITENE, 
927 Le 





ok Th 
paedi 4 





—_—— -J—The trustee in 
bines. ’a claim for his fecs & expenses 
always precedes the Crown’s claim 
for taxes undor War Revenue Tax Act. 
—Re Davia, Loja 3D. LL. R. 5563 4 
C. ori h. 698 —CA 


— Over te by landlord.) — 
If ‘the landlord’s claim arose anterior 
to that of the Crown’s claim for taxes, 
the trustec’s clain for his feces & 
expenses will count after the landlord's 
claim.—Re Davis, (1924! 3 D. L. R. 
656; 4C. B. I. 698.—CAN. 
Priority of dchts generally, sce cases 
in Part X1I., post. 
qi. Power af court tu enforce pay- 
ment.J—The ct. will not dispose of a 
potition for an order for immediate pay - 
ment of the trustee's costs,—MEN‘'S 
ATTIRE REGISTERED vv. HanrT (1922), 
oon L R 193; 2 C. B. R. 534.— 


av. Non-payment of fees-—Whether 

ound for sctling aside composition. |— 

JAKE ST. JOSEPTY HOTEL v GROSLEAU 
(1928), 9. R. 45 K.B.118: 10GB. NR. 
14.—CAN. 


PART VII. SECT. ert 2.:— 


aw. Duly to obtain indemnity — 
Value of estate uncertain. }-—-Where there 
is any doubt as to the value of the 
estate an authorised trustee should 
before proceeding with its adminis- 
tration, obtain on indemnity from the 
creditors.—Re Gump (1921), 69 D. L. R. 
Ae 610.0. R. 118; 2C. BR. R. 56.— 


PART VII. SECT. 6, SUB-SECT. 1.—B. 


2159 i. Receiver handing over assets 
lo trustee—Whether lien for charyea— 
Whether locus standi to itmpeach 
management of trustee.}—Hleld > (1) the 
interim receiver's fees & expenses were 
a first charge upon the assets, & should 
be paid in peony to other fees & 
expenses, in the administration thereof ; 
(2) no one exoept the creditors can 
attack the trustee upon the ground 
that he has mismanaged the eatate.— 
Re Guor (1921), 69 D. i. R. 2023; 51 
O.L. R. 118; 2C. B. R. 56.—CAN, 


making of the receiving order debtor 
co. made an assignment to T., an 


Vol. IV.—Bankruptcy. Cases 2344—2514a. 


Part VIII|——Proof of Debts. 


2344. Add. Annotaifon :—Consd. Re Moss, 
Everitt (1923), 93 L. J. Ch. 98. 


2353. Citations :—Delete “1 L. J. Bey. £4.” 
S. C. 
MoRGAN v. Harpy (1887), 18 Q. B. D. 646, 
C. A.3; revsg. (1886), 17 Q. B. D. 770. 
Add. Annotation :— Refd. Baker v. 


2885. Add. Citations :—affy. 


Bank, [1920] 2 K. B.322. 


2392. Add. Annotation :—Refd. /e Simms, [1930] 


2 Ch. 22. 


2415. Add. Citation :—1 Ves. & B. 112. 
2429. Add. Citation :—15 L. J. Bey. 9. 
2458. Add. Annotation :—Consd. Re Houlder, [1929] 


1 Ch. 205. 


authorised trustec, who had no know- 
ledge that a bkpcy. petition had been 
tiled before the assignment :-—JHeld : 

f. having acted innocently, ought to 
receive remuneration for his services, 
which must be treated asan expenditure 
ofthe trustee, ranking aboad of tho claim 
of the Crown.—Re 1 onONtY METAL & 


Waste Co. (1921), 67 _D. L. R. 111; 
cua L. R. 287;°2C. B. It. 138.— 


sx. Bankrupt insured for bencfit of 
ercditor— Policy mone 8 held in trust 
for — ereditor.j\—Re WiILXeR (Ont. 
[1928] 2 Db. L. R. 396; 8&8 C. B. 1. 616. 


sy. Trustee carrying on business-~ 
Liability for goods supplied.|—e 
AILIED O1L & Gas Co., SMITH »., 
TRUSTEE (Ont.), [1928] 2 D. L. Rh. 
986; 10 C. 1. R. 69.—CAN. 


PART VII. SECT. 9, SUB-SECT. 1.—B. 


sz. Who may volte-—Wife of bank- 
rupt.jJ—-Bkpey. (Scotland) Act, 1913, 
5. 60, enacts that the wife of the bkpt. 
shall not be entitled to vote in the 
election of the trustee, but that in all 
other respects sho may be ranked a4 a 
creditor, Sect. 71 enacts that a 
wnajority in number & value of the 
creditors, ee at any mecting duly 
called for the purpose, may remove the 
trustee :—J/eld : the wife of the bkpt. 
was not entitled to vote for the removal 
of the trustce in respect that the 
remova) of the trustees was nothing 
more than a step in the procedure for 
electing a new trustee,~-MACNAUCGHT 
yp. SIEVWRIOHT, [19Z8] 8. CC. 687.—- 
SCOT. 


PART VII. sr . SUB-SECT. 1.-- 
«(Bh 

For quod cause,)—1f a trastec 
in ene acts throughout with tbe 
consent of the creditors, & if his 
appointment as trustee is confirmed 
at @ general mecting of creditors, there . 
can be no grounds for dismissing hiin | 
from office. —LANGLOIS v. LEMIRE, 
Eos sen (1922), 65 D. L. R. 128.— 


PART VII. SECT. 9, SUB-SECT. 3. 


2285 i. Itcvocation of order of release— 
To enable trustee to administer after- 
acquired property — Estate Canine 
in i ance of cristence of pronerty.}— 
Re Watson (1927), 61 O. L. KR. 173.— 
CA 


PART VII. SECT. 10. 
sb. Puwer—To override creditors’ 
inetructions to truastee.j}—-Where at a 
creditors’ first meet they instruct 
the trustee to ve P ority to certain 
claims :—Semb it ia not competent 


| 
| 
| 


Ex | 


Add. 


sub nam. 


Tiara’ 
as Ch. 149. 


1 Ch. 205. 
2514a. 





-~In Aug. 


2463. Add. Cilations :—affy. 
MORGAN v. Harpy (1887), 18 Q. B. D. 646, 
C. A.; revsg. (1886), 17 Q. B. D. 770. 

Annotation :—Refd. Baker 
Bank, [1920] 2 IX. B. 822. 

2467. Add. Annotation :—Refd. Ne Lister, Har p- 
Bradford Overseers & Bradford Corpn., [1920] 


2608. Add. Annotation 
{1920} 1 Ch. 


2509. Add. Annotation :-—Distd. Re Toulder, [1929] 


S. C.. sub nom. 


Tloyd’s 


Vv. 


:--Expld. Re Houlder, 


205. 


- Payments recelved from other,sureties. } 
1921, twe borrowers with three 


sureties borrowed £20,000 from. an insurance 


for the inspectors to override such 
instructions.—Re OLYMPIA Ca¥FE Co., 
Lrnp., kr p. Bena, [1927] 1 D. 1. &R: 
907; [1927] 1 W. W. R. 131.—CAN. 


so. Exercise of powers—- Muat act | 
personally.)—Re Brown Taxt Co. & 
Derroir Raprator Co. (1922), 65 
D. L. R. 136.—CAN. 

2298 1. ——- 7 consent to appointinent 
of solicitor—No particular form necessary 
—Must be apecific.}—Re BRYANT, 
lsarp & Co. (Ont), [1926] 4.1L. Kh. 
440; 7 COB. IR. 5945 varying, [1925] 
1D... R. 34; 7C. BL. RR. 93.---CAN, 


PART VII. SECT. 11. 


sd. Authorised trustee acting for 
estate withont authority.|-- 1. was ap- 
»Onted an authorised trustee in bkpecy. 
, another authorised trustee, made an 
arrangement with It. whereby he 
purported to transfcr ta kh. the ad- 
nunistration of an estate & i. pro- 
ceeded to deal with the ostate as if he 
had become authorised trustoe. In 
an action upon a security bond given 


by Jt.:—Held; the security required 
hy the Act. ap lies only tu an authorised 
trustee In pey. after his appoint- 


ment as trustee of an estate; RK. did 
not act as an authorised trustee under 
the Act: therefore deft. co. never 
became Hable for hia misconduet. -- 
ann t. GENERAL ACCIDENT ABBCE. 
(1980) 2D... R. 647: 65 0. La. dt. 
110’: 11 C. 8. It. 273.~--CAN. 
PART VIII. SECT. 4, SUB-SECT. 1. 
2385 fi. --—-—- Bankruptcy .4ct, 8. 44.) 
—-The above sect. doer not give persons 
not otherwise entitled to recover froru 
bkpt. a right to prove against his ertate 
because of an obligation to a third 
person.-— He EXCELAION ELECTRIC 
Damty MACHINERY, LTp., [923] 3 
DL. Rh. 1376; (1922), 52 OO. L. RR. 
se. Debt due from usanciation pro- 
| hibited from dealing on credit: syatem.) 
--Held : not provable.—fte KE.ving- 
TON GRAIN GROWERS’ CO-OPERATIVE 
Agsocn., [1924) 1 D. L. Ik. 249.— 


' PART VIIL SECT. 4, SUB-SECT. 3.—B. 


2427 i. Bankruptcy of punches 
Part delicery before bankruptcy—Can- | 
cellution of contruct.}—Tho Insolvent 
co. agreed to buy sugar, to be delivered 
in fixed montbly instalments. After 
vertaipn deliveries had been iInade the 
sugar co. intimated that there would 
be no more deliveries until the out- 
standing account for previous de- 
liveries was settled. The insolvent 
co. made uo demand for deliveries & 
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| 
E 
E 


the sugar co. made no tender :—lleld ¢: 
tho sugar co. could not. be permitted to 
lio by until the whole period of the 
rontract was up & then claim damages 
for the failure to call for delivery during 
each of the pfeceding months.—- fle 
ROCKLAND Cocoa & CuocoLat a Ca. 


(1921), 64 DD. L. Re. 6445 51 0. ln RR. 
19; 20 12 1, 43.— CAN, 
2428 i. -—- - Resale by vendor--- Proof 


for loss on reaale.)- eld: the vendors 
could prove for such damages ay they 
would have been entidded to recover 
against the Insolvent for the breach of 


thie cone Re HACHBORN eee 
GT Du. RR. 2273; S51 O. LL. Ro 8123 2 
Cc. BR. A 224.— CAN. 

2438 i, —--— Paynmnent in foreign 


eurrency. |-- (eld : the vendor entitled 
to prove for an amount equivalent 
in value to the amount payable in 
forclen currency.—- dee McK ay (1922), 42 
O.L. R. 466; 3 C. Bl. 462.- 

2438 ii. -- Cooda not reasonably 
fil for requircd purpose.|-— Held: the 
value of the goods should bo estimated, 
the damages incurred by the pure haser 
deducted, & the balance proved for. - 
tr Scoyvnanp WooLLneNn MILES Co, 
(1923) 2 BD. LL. R. 2745 8 OL BT 686, 
— CAN. 


sf. Sale ad purchase in bulk.) --Clatin 
of purchaser to rank on estate of ven- 
dor disatlowed. —He Wirt, ae | 
th Ti. It. 1189; SEN, SR 1S 
JB. RR. 41 1.--CAN, 


PART VIII. SECT. 4, SUB-SECT. 3.--- C. 


2448 iv = ©) for fill amount 
of ret die _N otwithstandiiiy agreement 
for reduction of rent in consideration of 
compromise-- Conepromixc not ee 
out.|-- Re Manring, Lrp. (NN. 8.2), 
ae DL. RR. 685; 7 C0. BLT. 4B. 


tate e 


PART VIII. tr wes SUB-SECT. 3.-— 


2481iv. -.- | es mv SUTUEDOP- 
ship af wife.) 


Pee LANG (UGZb), 64 
ID. OF O37: 51 Oo. L. ik Its 2 
C.B. 2. 38.-—CAN. 
PART VIII. SECT. 4, SUB-SECT. 3. — 
D. (b) fii. 

25261). ——.J—He ANDREW MOTHER- 
WELL stars, (1923) 4 UD. LL. . 986; 
affd, 25 O. W. N. 359.--- CAN. 

li. —~---.]--Meld : the surety could 
not rank on the estate before the 
creditor had heen paid in full.—dZie 
COUGHLIN & Co., La pp. GUARANTEK 


Oo. oF NonrrTu {1923} 4 
dD. a hk. 971; R. 1177. 


i? 


AMERICA, 
3 OW. W. 


Cases 2514a—9902a. Enoiiso aND Emre Digest SuppLEMENT. 


co. The loan was secured by the joint & 
several covenant of the borrowers & the 
sureties & by a mtge. & further charge on the 
borrowers’ life policies. The loan was repay- 
able by instalments spread over five years, 
but, if a borrower or surety became bkpt., it 
was immediately repayable. On Jan. 10, 
1924, a receiving order was made against one 
surety, H., on his own petition, & on Jan. 25 
he was adjudicated bkpt. At the date of 
the receiving order the amount due to the 
insurance co. as creditors was £8,000 principal 
& £249 interest, & on Jan. 13, 1926, they put 
in a proof for "that amount in H.’s bkpcy. 
Between the date of the receiving order & the 
proof, however, the creditors had received 
‘some £5,372 made up of £4,910 payments of 

principal & interest by the other sureties 
& £462 credited ex gratia as the surrender 
value of the policies which had really lapsed. 
The trustee in eae applied to reduce the 
proof by £5372 :—A Tela. as each surety 
was liable for the ae debt due at the date 
of the receiving order, the ereditors were 
entitled to prove for the full amount in the 
surety I.’s bkpcy. without giving credit for 
any sums received from the other co-sureties 
since that date, provided that they did not 
in the whole recover more than 20s. in the 
pound.—Z2e THOULDER, [1929] 1 Ch. 205; 
sub nom. Re HOuULDER, Hx p. RABBIDUE v. 
LAGLE STAR DOMINIONS INSURANCE Co., 98 
L. J. Ch. 12; 140 L. IT’. 325; [1928] B. & 
C. R. 114. 

2545. Add. Annotation :—Expld. Ne Fenton, Lx p. 
Kenton Textile Assocn. (1930), 99 L. J. Ch. 
358, 

2546. Add. Annotation :—-Consd. I’e Fenton, Lx p. 
Fenton Textile Assocn. (1030), 99 L. J.Ch. 858. 

2557. Add. Annotation :—Consd. Re Fenton, a p. 
Fenton Textile Assocn. (1980), 90 L. J. Ch. 358. 

2560. Add. Annotation :-—Consd. Ne Fenton, Ex p. 
Fenton Textile Assocn. (1930), 09 T.. J. Ch. 358. 

2591. Add. Annotation :—Consd. Spencer v. Ash- 
worth, Partington, [1925] 1 K. B. 589. 

2597. Add. Cilation :-—15 L. J. Bey. 9. 

2646. Add. Annotation :—Distd. Re Houlder, [1929] 
1 Ch. 205. 

2647. Add. Annotation :—Refd. Re Houlder, {1929] 
1 Ch. 205. 


2649. Add. Annotation :—Consd. Re Houlder, 
[1929] 1 Ch. 205. 


hla ere ik ao :—Refd. Ze Houlder, [1929] 

2708. Add. Annotation : —Expld. Re Fenton, Ex p 
Fenton Textile Assocn. (1030), 99 L. J. Ch. 358. 

2721a. Against general partner. --Bankruptcy 
of limited partnership.]-—/?e BarNnarn. 
Arata BANK @ TRUSTEE, [19831] W. N, 
257; 72 L. Jo. 887; 172 1. I. do. 447. 





2545 ili, —— J—The contingont ag. 


Creditor agreeing 


2770. Add. Annotation :—Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 118. 


2771. Add. Annotation :—Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 
2806. Add. Annotation :—Refd. Dewe v. 
Snowdon v. Snowdon, [1928] P. 113. 
2807. Add. Citations:—sub nom. Re Dovps, £x p. 
VAUGHAN’S Exors., 25 Q. B.D. 529; 62 L. T. 
aaa ; 39 W. R. 125; 6 T. L. R. 293; 7 Morr. 


2812. Add. Annotation :—Consd. Firman v. Royal, 
[1925] 1 K. B. 681. 

2815. Add. Annotatione — Refd. 
Campbell, [1922] P. 187. 
2851a. For what amount company may prove— 
Shares reissued. ]—(1) Where aco. in pursuance 
of its arts. of assocn. has forfeited shares for 
non-payment of moneys due on allotment 
& calls, & the arts. provide that notwith- 
standing forfeiture the ex-shareholder shall 
be lable to pay all calls or other money 
owing upon the shares at the time of the 
forfeiture & the shares are subsequently sold 
& re-allotted to other persons with the 
result of a loss to the co. the co. on the 
subsequent bkpcy. of the ex-sharebolder is 
only entitled to prove for the actual loss 
suffered, that is the difference between the 
amount received on the re-allotment of the 
forfeited shares & the amount due at the date 

of the forfeiture. 

(2) Any payment of the uncalled capital 
by the new allottees must enure for the 
benefit of the original allottee who has 
forfeited the shares & release him pro tanto 
in respect of the damages for which his 
breach of contract in failing to pay the calls 
rendered him liable-—He Boiron, Ex p. 
NoRtH BRITISH ARTIFICIAL SILK, LTv., [1930] 
2Ch. 48; 99 L. J. Ch. 209; 148 L. T. 425; 
[1929] B. & C. R. 141. 

2901. Add. Annotations :-—Refd. Performing Right 
Soc. v. London Theatre of Varieties, [1924] 
A. 0.1; Ke Wait, [1927] 1 Ch. 606. 

2902. Add. Annoiations ;-—Refd. Re Dent, Ex p. 
Trustee, [1923] 1 Oh. 118; Performing Right 
Soc. v. London Theatre of Varieties, [1924] 


Dewe, 


Campbell vv. 








A. OQ. 1 
2002a. .|—By eee articles in 1914, 
Made between husband wife & three 


trustees, it was agreed that, pie the intended 
marriage, an indenture of settlement should 
be executed & that the husband would bring 
into scttlement all property to which he 
then was or thereafter might become 
entitled, to be held, subject to life interests 
in favour of husband & wife, upon trusts to 
be mutually agreed between the trustees of 
the settlement. It was further agreed that 
the first trustees of the settlement should be 
the three phaacad 3 me ares vherets 


to pay on anne h the “arecing ao has not 


Hability of a surety who has not been 
called on to pay is a dobt provablo on 
the bkycy. of the principal debtor.—- 
Re FROMENT, ALBERTA LUMBER Co. if 
LBERTA Ae? ENT OF AGRICU 
TURE, PS 6) 3 D. L. eae 51925) 2 
W. W. RB. 415; 6 C. B. R. 765.—CAN. 


2545 iv. J—A ee ae has 
not paid or been excused becomes on 
the insolvency of the principal debtor 
a conditional creditor, & may as such 
rors his pe against the insolvent 

~atate.— UW, ETO. © Hopason, 
{1925} App. D. 97.—B. AF. 





debt due to another creditor—Agrecment 
not carricd out.JjJ—Held: the creditor 
was entitled to rank as a creditor for 
ete amount which he had agreed to 

pay off.—He BENSON -J OHNSTON LTD., 
(19244 DL. RS . BR. 196; 
ond. ry 1 Dp. LR. 999; 5 C. B. 


PART VIII. et Seis: SUB-SECT. 3.— 


2560 i. Co-surety's Nability to con- 
lence: J~4 surety can prove in the 
bkpoy. of a co-surety for contribution, 


18 


e creditor anything. pra Fro- 
peor ALBERTA LousmBeER Co. v. 
ALBERTA DEPARTMENT oP. AWRICUL- 
TURR, (1925] 3 D. L. R. 377: eee : 
W. W. R. 415: 5 C. B. R. 765.—CAN 


PART VIII. SECT. 4, SUB-SECT. 3.—L. 


2903 i Continuing contracts generally 
—Debior failing to complele.|—Heild : 
the creditors were poued to be paid 
the peepee ey in respect oa 
tho bags ak d portions agi the aed 
—Re MoKay i932) 52 0. L. R. 466; 
30. B. R. 462.—CAN, 


& JOHN Fi 
(1927) 3 D. L. R. 700 


PART VII. SECT. 4, SUB-SECT. 7. 
sa. Costs of asalictiora retained to 
anting of receiving order.}— | having sume | meaning. 

Heid « h toa to rank claration should not ? 
upon the estate of debtor tor the such variance.—-Re MCCOUBREY, le 3020 
STRATTON & SS Tian’ tion.)--(1) Lhe declarant noed not 


named, & that if they or either of them | 2978a. Proof by plaintiff 


should fail to accept the trusteeship of the 
settlement, then such other person or persons 
as the spouses should nominate; & that in 
the meantime until the execution of the 
settlement the persons in whom such 
property should be vested should hold the 
same upon the trusts of the settlement. The 
marriage was solemnised on the day of the 
execution of the articles. On the death of 
his father on Feb. 22, 1918, the husband, 
under his will, became entitled in reversion, 
subject to the life interest of testator’s widow, 
to a share in his residuary estate. On 
June 13, 1919, the trustees of the articles 
gave notice to the will trustees of the execu- 
tion of the articles. On Oct. 21, 1920, tho 
husband, in pursuance of his contract con- 
tained in the articles, executed a settlement 
by which he assigned to the trustees thereof, 
of whom there were three & of whom one 
was also a trustee under the articles, but the 
other two were not, his interest under his 
father’s will upon trusts for the benefit of 
his wife & children. On Dec. 5, 1921, the 
settlor was adjudicated bkpt. The trustee 
in bkpcy. moved for a declaration that the 
settlement & the transfer of the property 
purported to be made thereunder were void 
as against him :—Held: (1) the acquisition 
by bkpt. on his father’s death of the property 
which was non-existent at the date of the 
articles did not operate under the well 
settled doctrine as a complete equitable 
assignment of that property, as the persons 
to whom the property was contracted to be 
assigned & the trusts upon which such 
persons were to hold it were not ascertained 
ut the date of such acquisition; (2) even if 
there had been an equitable assignment 
within that doctrine, it would not have 
operated as a transfer of property within the 
true meaning of 1914 Act, s. 42 (3); (8) the 
assignment contained in the settlement of 
Oct. 1920, operated as a transfer of property 
within that sub-sect. & was void by reason of 
its execution within two years of the com- 
mencement of the bkpcy.—Re DENT, Ez p. 
TRUSTEE, [1923] 1 Ch. 113; 92 L. J. Ch. 106; 
67 Sol. Jo. 32; [1922] B. & O. R. 137. 


2905a. ——— Gift by father to children——Investment 


in father’s firm—Bankruptcy of firm.]}—Re 
AIREY (EDWARD) & Sons, Ex p. AIREY 
Na nt & ArrEY (P. B.) (1931), 72 L. Jo. 
25, D. C. 


2934. Add. Annotation :—Distd. He Houlder, [1929) 


1 Ch. 205. 


2955. Add. Annotation :—Distd. Re Pitchford, 


[1924] 2 Ch. 260. 


2906 1. rig NODEN, HaLLerrT 
STON, Hz p. JOHNSTON (Ont.), 
; 80. B. R. 395; 


STRATTON 


R. 995; (1930] 3 W. W. R. 599.— (i924) 4 DL. R. 
CAN. Ww. e R. 587.—CAN. 
18 vi. —-—-O 


e solra. were enti 


amount of their costs so incurred.— a4) 4D. L. BR 
Re TONNELL, Lrp., (1924) 4 D. L. R. | {29 . L. 
802; 56.0. Le H. 110; 6G. B. R. 73.— W. W. BR. 587.—CAN 


29838. Add. Annotation :—Refd. lic 


& words actting 
sb. Agency—Bankripicy of aslock | forth the occupation or station in life 
brukers— Proof for shares.}—-Ke ROBERT- |} of the declarant.—Re McCo 
E 


3018 vi. 
& say "’—Kfeet of substit 
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against bankrupt defen- 
dant—Stay of action after bankruptcy—Proof 
in bankruptcy for amount claimed in action.) 
—On Oct. 25, 1920, resp., a mtge. broker, 
hereinafter called pltf., issued a writ against 
debtor in the K. B. Div. to recover a sum of 
£650 for commission earned. On June 20, 
1921, the action was set down for trial. On 
July 19, 1921, a receiving order was made 
against debtor. On Feb. 2, 1922, on the 
application of pltf. made in the action the 
action was stayed with liberty to pltf. to 
restore. On Mar. 6, 1922, pitf., instead of 
applying to restore the action, lodged his 
proof in the bkpcy. of debtor for £650. The 
official receiver rejected his proof, but on 
Jan. 17, 1923, the county ct. judge reversed 
the decision of the official receiver & admitted 
the Pree’: On Sept. 29, 1923, pltf. lodged a 
further proof for £40 17s. 0d. for his untaxed 
costs of the action, all of which were incurred 
before the date of the receiving order. On 
Oct. 31, 1923, the official receiver rejected 
that proof. Pitf. appealed, & on Keb. I}, 
1924, the county ct. judge reversed his 
decision & ordered that the proof of the costs, 
amounting to £46 17s. Od., should be ad- 
mitted subject to taxation. On the appeal 
of the official receiver :—Held: (1) as pif. 
had obtained no judgment dealing either with 
his claim in the action or the costs thercof, 
but had elected to stay his action & to prove 
in bkpcy. for the amount claimed in the 
action, he was not entitled to prove for his 
untaxed costs of the action; (2) (AsTBURKY, J.) 
the sum for which pltf. sought to prove in 
respect of his costs was not a debt or liability 
certain or contingent to which debtor was 
subject at the date of the receiving order or 
to which he might besome subject before his 
discharge by reason of any obligation incurred 
before that date, within 1914 Act, s. JO (3), 
& therefore was not provable.-—fe Prrcnu- 
FokD, [1924] 2 Ch. 260; sub nom. Ne Prrou- 
FORD, #2 p. OFFICIAL RECEIVER, 03 L. J. Ch. 
541; [1924] B. & C. BR. 1183; sub nom. Ite 
PITCHFORD, Ea p. OFFICIAL RECEIVER v. 
Haut, 181 L. T. 669, D. C. 
Pitchford, 
[1924] 2 Ch. 260. 


2989. Add. Annolation :—Consd. Jie Pitchford, 


[1924] 2 Ch. 260. 


2991. Add. Annolation :—As to (1) Refd. Abrahain 


v. Buckley, [1924] 1 K. B. 903. 


2998. Add Annolatio:n :—Consd. Ite Pitchford, 


[1924] 2 Ch. 260. 


8001. Add. Citation :—sub nom. Kt. v. SUSKEX JJ., 
14J. FP. ‘ 


Jo. 224 


PART VIIL SECT. 6, SUB-SECT. 1. | Sufficiency of stalement.J-—Tho state- 


ment of account is prima facie propely 


3018 v. —— Name & description of roferred to in @ declaration only when 
affd. [1938] ¥ D.L. RK. 686710 CG. Bo 2) Se ee een tne fall wel 
211.—CAN. surname be given, 


it Is *“‘ annexed & markod ‘ A.’ f, 
however, tho statement is a proper onc 
& is annexed to the declaration, though 
not so marked, & from an cxamination 
thereof in conjunction with = the 


& the full 


UBREY, He 


& GREENSHIELDS, LTDb., d a a 
. OT eclaration or from other circum 
1227; [1924] 3 stances, it may reasonably bu con- 


cluded that the statement in that 


mission of *' make oath | referred to, it may be admitied.—He 

ution of words | McCoubRrey, ite Stearron & GREEN- 

}— The de- | gxHieips, Lro., teat 4 up oe 1227; 
ve HY «| e ry 


rejected for | (1924) 3 W. W. R 
i. ——~— Proof on behalf of corpora- 


exprossly describe himsolf ax one of the 
classes authorised to make the declara- 


8018 vil. —— Statement of account— | tion. 
19 


Cases 2014s 200%. Enouise AND | Burm Diazst Sui. 


CO The lone was secured by the joint & 
several covenant of the borrowers & the 
sureties & by a mtge. & further charge on the 
borrowers’ life policies. ‘The loan was repay- 
able by instalments spread over five years, 
but, if a borrower or surety became bkpt., it 
was immediately repayable. On Jan. 10, 
1924, a receiving order was made against one 
surety, H., on his own petition, & on Jan. 25 
he was adjudicated bkpt. At the date of 
the receiving order the amount due to the 
insurance co. a8 creditors was £8,000 principal 
& £249 interest, & on Jan. 18, 1926, they put 
in a proof for that amount in H.’s bkpcy. 
Between the date of the receiving order & the 
proof, however, the creditors had received 
‘gome £5,372 made up of £4,910 payments of 
principal & interest by the other sureties 

£462 credited ex gratia as the surrender 
value of the po which had really lapsed. 
The trustee in bkpcy. a pees to reduce the 
proof by £5372 :—He as each surety 
was liable for the whole debt due at the date 
of the receiving order, the creditors were 
entitled to prove for the full amount in the 
surety H.’s bkpcy. without giving credit for 
any sums received from the other co-suretics 
sineo that date, provided that thoy did not 


in the whole recover morc ae 20s. in the i" 


pound.—Re HounLprer, [1929] 1 Ch. 205; 
sub nom. Ke HouLpEr, Fr p. RABBIDGE »v. 
Haale STAR DoOMINIONS INSURANCE Co., 98 
_L. J. Ch. 12; 140 L. T. 325; [1928] B. & 
O. R. 114. 
2545. Add. Annotation :—Expld. le Fenton, Ex 
aoe Textile Assocn. (1930), 99 L. J. Ch. 


2546. Add. Annotation :—Consd. Re Fenton, Kix 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 358. 

2557. Add. Annotation :—Consd. Ke Kenton, Hx p. 
Fenton Textile Assocn., (1980), 99 L, J. Ch. 358. 

2560. Add. Annotation :—Consd. lic Fenton, Ex p. 
Fenton Textilo Assocn. (1980), 99 L. J. Ch. 358. 

2591. Add. Annotation :—Consd. Spencer wv. Ash- 
worth, Partington, [1925] 1 K. B. 589. 

2597. Add. Citation :—165 L. J. Bey. 9. 

2646. Add. Annotation :—Distd. Re Houlder, [1929] 
1 Oh. 205. 

2647. Add. Annotation :—Refd. Re Houlder, [1929] 
1 Ch. 205. 

2649. Add. Annotation :—Consd. 
{1929} 1 Ch. 205. 


2650. Add. Annotation :—Refd. Re Houlder, [1929] 
1 Ch. 205. 


Re Houlder, 


2708. Add. Annotation :—Expld. Re Fenton, Fa 
Fenton Textile Assocen. (1930), 99 L. J. Ch. 358. 

27218. Against general partner---Bankruptcy 
of limited partnership.]— 2te Barnarp, 
MARTINS BANK t. TRUSTEE, [1931] W. N. 
257; 72 L. Jo. $87; 172 1. T. do. 147. 





.}—~Tho  oonti 


2545 ill, -——— cnt 
Hability of a suroty who haa not 


Cah 
called on to pa "tne a debt provable on 
the bkpoy. of the principal debtor.— 
Re FROMENT, ALBERTA LUMBER Co. v. 
ALBERTA aie RIMENT OF AGRICUL- 
TORE, a 8D. L. R. $77; 7 Ais 3 
W. W. R. 415; 5 rh B. R. 785.—CAN, 


2 ie iv. ——-—.]—A surety who has 
not d or been excused becomes on 
the insolvency of the principal debtor 
& conditional creditor, & may as such 
prove his claim against the insolvent 

eatate UW, ETO. ¥v.  aCReRON, 


-— Rossou 
[1925) App. D. 07.—8. AF bkpoy. of a co-#s 


ag. Creditor agreeing to pay off 
debt due to another creditor—Agrecment 
not carried out.j—IlZleld: 
was eutitled to rank as a creditor for 
ae armmouit which he had 
off.—He BENSON-JOHNSTON, LTD., 
O24] 4D. L. R. 575; 
afd. i) 1D. LB. R: 999; 60. B.R 


PART VIL, paar on SUB-SECT. 3.— 


. Co-surely’s lability to con 
iaputoa: j—A suret 


2770. Add. Annotation :—Refd. Dewe v. Dewe, 


Snowdon v. Snowdon, [1928] P. 118. 

2771. Add. Annotation :—Refd. Dewe v. 
Snowdon v. Snowdon, [1928] P. 113. 

2806. Add. Annotation :—Refd. Dewe v. 
Snowdon v. Snowdon, [1928] P. 118. 

2807. Add. Citations:—sub nom. Re Dovpps, Ez p. 
VAUGHAN’S Exors., 25 Q.B. D. 529 ; 62 L. T. 
ne, 39 W. R. 125; 6 T. L. R. 293; 7 Morr. 
19 

2812. Add. Annotation :—Consd. Firman v. Royal, 
[1925] 1 K. B. 681. 

2815. Add. Annotatione — Refd. Campbell  v. 
Campbell, (1922] P. 187. 

2851a. For what amount company may prove— 
Shares reissued. |—(1) Where a co. in pursuance 
of its arts. of assocn. has forfeited shares for 
non-payment of moneys due on allotment 
& calis, & the arts. provide that notwith- 
standing forfeiture the ex-shareholder shall 
be liable to pay all calls or other money 
owing upon the shares at the time of the 
forfeiture & the shares are subsequently sold 
& re-allotted to other persons with the 
result of a loss to the co. the co. on the 
subsequent bkpcy. of the ex-shareholder is 
only entitled to prove for the actual loss 
suffered, that is the difference between the 
amount received on the re-allotment of the 
forfeited shares & the amount due at the date 
of the forfeiture. 

(2) Any payment of the uncalled capital 
by the new allotteey must enure for the 
benefit of the original allottee who has 
forfeited the shares & release him pro tanto 
in respect of the damages for which his 
breach of contract in failing to pay the calls 
rendered him liable.-—Re BoOLTon, Ea p. 
NorktH BRITISH ARTIFICIAL SILKE, Lrp., [1930] 
2Ch. 48; 99 L. J. Ch. 209; 143 L. T. 425; 
[1929] B. & C. R. 141. 

2901. Add. Annotations :—Refd. Performing Right 
Soc. v. London Theatre of Varieties, [1924] 
A.C. 1; He Wait, [1927] 1 Ch. 606. 

2902. Add. Annotations ;—Refd. Re Dent, Ex p 
Trustee, [1923] 1 Oh. 113; Performing Right 
Soc. v. London Theatre of Varieties, [1924] 
A. O. 1. 

2902a. 


Dewe, 


Dewe, 








-}—By marriage articles in 1914, 

e between husband & wife & three 
trustees, it was a: ed that, after the intended 
marriage, an indenture of settlement should 
be executed & that the husband would bring 
into settlement all property to which he 
then was or thereafter might become 
entitled, to be held, subject to life interests 
in favour of husband & wife, upon trusts to 
be mutually agreed between the trustees of 
the settlement. It was further agreed that 
the first trustees of the settlement should be 
the three mune’ of the articles therein 


althou 


h the pauls: pee has not 
e creditor anything.—He Fro- 
een ue Pea ae: 


TURE, (1925 3D. R871 5 MAE 
W. W. R. 415: 50. B. R. 765.—CA 


PART VIII. SECT. 4,8 


the creditor 


agreed to 


O. B. R. 196; 
SUB-SECT. 3.—L. 

2903 i Confmuing contracts generally 
—Delttor failing to complete,}—Held : 
the creditors were entitled to be d 
the damages chp ipety respect of 


the unexpired of the contract. 
can prove in “the —Re McKay saa 53. 0. L. BR. 466; 
y for contribution, | 3 0. B. R, 463.—CAN, 
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named, & that if the 


or either of them | 2978a. Proof by plaintiff against bankrupt defen- 
should fail to accept the p of the dant—Stay of action after bankru ie acuenn 
settlement, then such other person or persons in bankruptcy for amount claimed in action. 


as the spouses should & that in —On Oct. 25, 1920, resp., a mtge. alec 
the meantime until the execution of the hereinafter called pltt., issued a writ against 
settlement the persons in whom _ such debtor in the K. B. Div. to recover a sum of 
property should be vested should hold the £650 for commission earned. On June 20, 
same upon the trusts of the settlement. The 1921, the action was set down for trial. On 
marriage was solemnised on the day of the J uly’ 19, 1921, a receiving eee was made 
execution of the articles. On the death of against debtor. On Feb. 2, 1922, on the 
his father on Feb. 22, 1918, the husband, ap lication of pltf. made in the action the 
under his will, became. entitled in reversion, on was stayed with liberty to pltf. to 
subject to the life interest of testator’s widow, , et On Mar. 6, 1922, pltf., instead of 
to a share in his residuary estate. On applying to restore the action, lodged his 
June 13, 1919, the trustees of the articles proof in the bkpcy. of debtor for £650. The 
gave notice to the will trustees of the execu- official receiver rejected hi# proof, but on 
tion of the articles. On Oct. 21, 1920, the Jan. 17, 1923, the county ct. judge reversed 
husband, in pursuance of his contract con- the decision of the official receiver & admitted 
tained in the articles, executed a settlement the On Sept. 29, 1023, pltt. lodged a 
by which he assigned to the trustees thereof, further tee for £46 17s. Od. for his untaxed 
of whom there were three & of whom one costs of the action, all of which were incurred 
was also a trustee under the articles, but the before the date of the receiving order. On 
other two were not, his interest under his Oct. 31, 1923, the official receiver rejected 
father’s will upon trusts for the benefit of that proof. fPitf. appealed, & on Feb. 11, 
his wife & children. On Dec. 5, 1921, the 1924, the county ct. judge reversed his 
settlor was adjudicated bkpt. The trustee decision & ordered that the proof of the costs, 
in bkpcy. moved for a declaration that the sara 3 to £46 17s. QOd., showd be ad- 
settlement & the transfer of the property mitted subject to taxation. On the appeal 
purpores to be made thereunder were void of the official receiver :—Held: (1) as pllf. 
ainst him:—Held: (1) the acquisition had obtained no judgment dealing either with 
be bkpt. on his father’s death of the property his claim in the action or the costs thercof, 
which was non-existent at the date of the but had elected to stay his action & to prove 
articles did not operate under the well in bkpcy. for the amount claimed in the 
settled doctrine as a complete equitable action, he was not entitled to prove for his 
assignment of that property, as the persons untaxed costs of the action; (2) (ASTBURY, J. ) 
to whom the property was contracted to be ue sum for which plitf. sought to prove in 
assigned & the trusts upon which such spect of his costs was not a debt or liability 
persons were to hold it were not ascertained in or contingent to which debtor was 
at the date of such acquisition ; (2) even if gabject at the date of the receiving order or 
there had been an equitable assignment to which he might besome subject before his 
within that doctrine, it would not have discharge by reason of any obligation incurred 
operated as a transfer of property within the before that date, within 1914 Act, s. SO (3), 
true meaning of 1914 Act, s. 42 (3); (8) the & therefore was not provable. —Re Prrew- 
nment contained in "the settlement of ForD, [1924] 2 Ch. 260; sub nom. Je Prron- 
Oct. 1920, operated as a transfer of property FORD, £2 re OFFICIAL Rucuiva, 93 L. J. Oh. 
within that sub-sect. & was void by reason of 5641; [1024] B. & C. R. 118; sub nom. He 
its execution within two years of the com- PITCHFORD, Ez p. OFFICIAL RECEIVER v. 
Teco ga8;1 Ch. poy S ML Oh arte HAtt, 131 L. T. 669, D. C. 
RUSTEE, [1 , : 2983. Add. Annotation :~—Refd. 
67 Sol. Jo. 832; [1922] B. ‘& O. R. 137. [1924] 2 Ch. 260. 


2905a. ——— Gift by father to children— Investment ee eee 2; 
in father’s firm—Bankruptey of firm.}—Re sd ion} onan :—Consd, Jie Pitchford, 


(HW) & Aone (B. B) (103, 42 Le do, | 2991. Add. Annotation :—As to (1) Refd. Abraham 


a - 


Re Pitchford, 


OAN. 


3018 ea — sponser of account— 
19 


25. D. C. v. Buckley, [1924] 1 K. B. 903 
2984. Add. Annotation :—Distd. Re Houlder, [1929] | 2993. Add Annotation : — Consd. Re Pitchford, 
1 Ch. 205. {1924] 2 Ch. 260. 
2955. Add. Annotation :—Distd. Re Pitchford, | 3001. Add. Citation :—sub nom. Rt. v. Sussex JJ., 
‘f1024) 2 Oh. 260. id J. P.J oO. 0. 228, 
12208 Loan. baie Nova. Hiiers PART VIL sECT. 6 ‘SUB-SECT. 1. Sufficiency of dalniene |The ntate- 
O23 DL, R100; 80, BeBe a98 —— Name & description of | Mem 4 torn a declaration only when 
it 7 H roferred to in a dec | 
at. a Forte? er Beae | alco tei ena | ee annaned «marae AS” 
n, & words setting a 
aii Agekes = Badisiniley, of wack | Ue, Mone rris ee conan te ie | 2 annexed to tho declaration, though 
broker§=-Pron{ for shares “Re ig of the di declarant, ae } MCOOUBRET, not ved sae 6 re Hon with tue 
Li ees te wag TION  & GREENSHIELDS, | LTD., deolae tlon from ‘other circum 
L. BR. 995; [1930] 3 W. 599.— (i924) 4D. L. Hy 12273 [1924] 3 stanoea: it aint hiv’ ba enn. 
CAN. W. W. R. 687.—CAN. cos, it may reasonably 
i Om if ale cluded | aut age 18 eran ne “he 
: ig G ‘ I. mee 
PART VIII. SECT. 4, SUB-SECT. 7. é env “Effect ect of aubstit MB gp, 7 oath | re oe oe Pigg) Be ee 
sa. Costs of Oh cane ne — having meant ee ee McCo eae (1924) 4 D. La tent: 
hae granting of receivt olaration “should not ae ae rejected for SEs We a. Rt. 587.—CAN. : 
the solrs. were entit od. to to tank rariane igs {COOUBHRY Re ‘ 
upon the ecatate a debtor tor the 3020 i. ——--- Proofon bchalf of corpora- 
hepa of their costs so incurred.— pater os De i Bais : Pe p24) 4 tion.}—(1) The declarant need not 
Re TONNELL, Ltp., (1994 4D. 1. R. | (9%) 8 ; expressly describe bimeclf as one of the 
862; 560. L. R. 110; 5 0. B. BR. 73.— classes authorised to make tho declgra- 


tion. 


Cases S088—3152a. 


[1927] 2 Oh. 367. 
8049. Add. Annotation :—Refd. 


B. I. M., Official Receiver v. The Debtors 


(1926), 95 L. J. Oh. 258. 


3050. Add. Annotation :—Refd. Re Debtor, [1928] 


[1930] 1 


ENGLISH AND Empire Dicest SUPPLEMENT. 


Ltd. v. S oo na v. Reading Trust, Ltd., 
Re L. <A. & | 8105a. Creditor money-lender—Contract harsh & 
unconscionabie.|—A trustee in bkpcy. has no 
pore to reject or reduce a proof by a money- 

nder, on the ground that the contract is 


Ch. 199. cera ear ae gy aaa aa et euch pone being 

ves n ct. alone.— MSTRONG, 

aan octet Alder te Ex p. LIpTon (1926), 95 L. J. Oh. 184 ; [1926] 
B. & O. R. 21. 


power to go behind a judgment or com- 
promise, in order to ascertain whether a 
petition founded thereon has been properly 
presented, it will not do so where the parties 


were represented by independent counsel at 1 Oh. 19. 


the time of such judgment or compromise, 
unless there is evidence that counsel acted 
improperly or without full knowledge of the 
facts.—He Desror, [1929] 1 Ch. 126; 
lL. T. 186; sub nom. Re DEBTOR (No. 27 oF 
1927), Ba p. DEBTOR v. PETITIONING CREDITOR 
[1928] B. & C. R. 


Nea 97 L. J. Ch. 167; 
3054. Add. Annotaulion :—Refd. 
1927] 2 Ch. 367. 


3058. Add. Annotation :—Refd. 


Colonial Insce. Co., [1980] 1 Ch. 102. 
3059. Add. Annotation :—Refd. ‘Reading Trust, ; 


(2) Whero the deelnration dude not. 
state that the doponent has knowledge 
of the facts deposed to it is objection- 
wble & should be rejected.—Re 
MecCounsrny, Re STRATTON & GREEN- 
Biss, Lp., [1924] 4 D. L. 1297 ; 
{1924] 3 W. W, It. 587.—-CAN. 

sj. Interiineations «& erasurcs.|— 
Although the declaration contains 
interlincations &' erasures not duly 
{nitialed, it may be received, in the 
discretion of the official receiv er, 
chairman, or trustee, if he is satisfied 
that tho change was made before the 
declaration was sworn.—Re McCou- 
BREY, He STRATION & GREENSHLELDR, 
Lrp., [1984] 4 D. lL. RR. 12875 (1924) 
3 W. W. h. 587.—CAN. 

3024 il, --——-—.}---It is sufficient if 
made before a person authorised to 
take affidavits under Canada Evidence 
Act, RS. C., 1006 (ce. 145), s. 30.—te 
MoCouprey, Re STRATTON & GREEN- 
SHIELDH, Trp. [1924] 4 D. L. R. 1227 ; 
[1924] 3 W. W. 2. 587.—--CAN, 


PART VIII. SECT. 6, SUB-SECT. 2. 


sk. Necessity for filing § claim.)|— 
Neither the ect. nor the trustee will 
consider a creditor’s claim ainst 
bkpt.’s estate until it has been filed.-— 
Tie CONTINENTAL PUBLISHING Cog 
Ke p. Davis & SON {19241 T 
Dd. Il. R. 339; d Cc. B . Kh. 343.—CAN. 


PART VIII. SECT. 7, SUB-SECT. 1. 


3035 iv a. —— ——.]—Re 
Union, INpIAN Sua@ar Minus (Co., 
rp, ». Bro ae pacer (19 27), 

3035 vi. aoe ee The judgo has 

- power fo inquire into the considoration 
for the judgment debt.—Z2e ALLAN 
CGURALN GROWERS CO-OPERATIVE 
Agsoon., Mac p. Rovingon, Lrrrur & 
Co. (1922), 65 D. L. R. 3475 15 





Sus. Li. Ae. 205; (1922) 2 WoW. BR 
8057 j..—— Except in regard to 
assessed —J~Judgment was re- 


covered by the A.-G. of the Irish Free 
Stato agninst for exocrs profits 
duty in respect of the four accounting 

poriods ending Dee. 31, 1917, vis 
1919, 10920. The panne were 
mado by tho revenue officials of tho 
Trish Froe Stato subsequent to Mar. 31, 
1933, On the ae of the bate 


Re A Debtor, 


3152a. 





140 
special 


8184. Add. Citutions :—sub nom. Re Byrom, Ex p. 
ECKERSLEY, 22 L. J. Bey. 27 ; 


8140. Add. Annotation :—Refd. Re ‘Debtors, [1927] 


17 Jur. 198. 


—— -———.]—The effect of Bkpcy. 
Rules, 1915, r. 262 read with rr. 26, 27, 28, is 
that subject to the ct.’s power to extend the 
time, which will only be exercised in very 
circumstances, 
reverse or vary the trustee’s decision in 
rejecting a proof can be entertained unless 
it is made by notice of motion su 
affidavit & set down within 21 


no application to 


ported by 
aoe of the 


decision, so that there is an effective applica- 


Re Home & 


position ‘behind tho judgment could 
eexumined to determine the question 
whether the A.-G. was a compctent 
petitioning creditor in respect of the 
amount of the dutics.—He IJBADE, 
{1927] I. RR. $1.—IR. 


PART VII. SECT. 7, SUB-SECT. 2. 


3071 ii. After commencement of 
proceedings.|}—The mother of a bkpt. 
claiinod to be ranked in his sequestra- 
tion in respect of two loans alleged to 
have beon made by her to him before 
his insolvency. <At the date of 
sequestration no writ existed ostablish- 
ing the loans, but in support of her claim 
for a ranking the claimant producod, 
among other evidence, a olograph 
acknowledgment of tho Joans granted 
by the bkpt. after sequestration. The 
other ovidence was by itself insufficient 
to prove the loana:—Held: )bkpt.'s 
holograph acknowledgment, havin 
been granted after sequestration, coulc 
not be used as evidence establishing 
the loans; & claim recjected.—Canh- 
MICITARL’S TRUSTEE v. CARMIONARL, 
{1929} S. C. 265.—SCOT. 


sl. Proof by relative of bank A eee 
Neceasily for corroboration.|—Whbere 
relative of a bankrupt is blade ine 
against the bkpt.’s estate he should, 
in order to make out a primd facie case, 
adduoe some corroborative evidence of 
the existence of the debt.— Re MorRIs, 
Re SHAUGHNESBEY, [1930] 1 W. W. KR. 
673.—-CAN. 


sm, ——- —-—-~.J—-WRIGHT t. CANA- 
DIAN Crepnit MEN’S TRUAT ASSOCN., 
Lrp., [1930] 2 W. W. R. 293; 4 D. L. 
HR. 1026; 11¢. BR. 432,--CAN, 


PART VIII. SECT. 8, SUB-SECT. 2. 


3075 i. spect Of de ]—The Ahab id 
conferred on a eae pels cy. by 
Bkpcey. Act, 1927, co. 11, ri if (2), to 

isallow a creditor's claim may be jost 
by undue delay in giving the claimant 
the notice of disallowance called for by 

sect., especially where the 
claimant, if wired to undertake the 
burdon of i da his claim after such 
caey. would be ery. co rejudiced 
by the delay; but, alth in such 
3, case the trustee is held ’ ay reason of 
ee Hipage to have admi the proof 
» hen ney be permitted to 

apply t to expu or mo: the proof. 
BaDGER’s ATE, OSTRANDER & 


20 





tion before the ct. within that periad.—Re 
Baripy, {1923} 1 Ch. 1773 
BARLEY, Hx 
[1922] B. & 


sub nom. Re 
. HARRISON, 92 L. J. Ch. 419; 
R. 258. 


Co., ‘Lyp. v. CANADIAN Cruprr Mey’ 8 
TRUST ASSOON. (Sask.), [1930|]2D.. R. 
88; [192913 W. W. RR. 568: 2485.L. 4h. 
229; 11C. B. R. 118,-—CAN. 


PART VIII. SECT. 8, SUB-SECT. 5. 


3147 ii. yee direct issue, |— 
Held: the bkpcy. j had power 
to direct an issue to ne ried.—INTER- 








PROVINCIAL FLOUR MILIS, Lrp. v. 
WESTERN Truat Co., (1923) 2 D. L. KR. 
1; 16 Sask. L. 7 401; [1923] 1 


36 
W. W. KR. 1068.—CA 


8147 ili. -—— —— T'o adjudicate 
sunumarily.J—The jurisdiction of the 
ct. to summarily adjudicate upon tho 
rights of partics on an appeal under 
sect. 127 (4) of ag eee Act, R. S. C., 
1927, e r. 139, is limited to cascs of 
claims for debt within the Act as to 
which there has been proper proof filed 
with, and which cluims have been 
disallowed. by, the trustee, & doos not 
extend to cases in which there is a 
claim to property adverse to the title 
or rights of the trustee. In the latter 
cases the proper procedure to have the 
rights of the partics determined is 
under Bkpcy. rule 142, by notice of 
motion, upon the return of which if 
necessary the ct. may direct an issue 
or pleadings. ~-SAKER & SAKER 0. 
CANADIAN CREDIT MEN’s TRUBIr 
can [1931] 3 W. W. R. 175.— 


3157 i. Evidence.}|—The antho- 
rised trustee, or claimant, may use aa 
evidence the whole or any part of 
examinations of directors of debtor 
corpn. taken under Bkpcy. Act, 8. 56.— 
Ire CniRisTIE aa ie LTp., (1921) 3 

. W. RR. 264; 1 C. B. I. 489.— CAN. 


3157 ji. S, ae atte DUMFERMLINE 
ira Co. ie Pease TRAD- 


ING eat: L. RR. 813; 
too} 4 2 \ we we 197 CAN. 


ti. ——- Jurisdiction of judge in 
bankruptcy.}—Re MARITIME peel 
TION Co., POWELL & MERBEREAU 
AMERICAN HypPRO CARBON Co., (19301 
1D. R. 733; 1M. P. R. 481; 12 
Cc. B. W 338,.—CAN. 


t iL -}—Re MaRITINIE Epv- 
CATION Co., AMERICAN HYDRO CARBON 
Co. vt. CLAYTON: “KENNEDY, {1930} 
1D. u. R. 642; 1M. RP. R. 4523 12 
GB: R. 333 ; affg. 10 Cc, B. R. 425,-— 








8172. Add. Annotation :—-Consd. Re Searle, Hoare, 


[1924] 2 Ch. 325. 


3173a. Debt arising out of harsh & unconscionable 


contract—Creditor money-lender.|—Re Arm- 
STRONG, Ez p. Lipron, No. 3105a, ante. 


8200. Add. Annotation :—Apld. Re Home & 


Colonial Insce. (1928), 44 T. L. R. 718. 


8210. Add. Annotation :—Consd. Re Searle, Hoare, 


(1924] 2 Ch. 825. 


3210a. ———.]—-Where, after the admission by the 


trustee of a creditor’s proof against bkpt.’s 
estate & that creditor’s participation in a 
first dividend, it was ascertained that he had 
proved for & received more than he was 
entitled to, & upon an application to the ct. 
his proof was reduced :—Held: in the 
absence of any rule in bkpcy., the well- 
known principle of equity, that a beneficiary 
who has been overpaid is not entitled to 
receive any further payment out of the 
common fund, until the payments to the 
other beneficiaries are levelled up to the 
amount received by the overpaid beneficiary, 
was applicable with the result that the over- 
paid creditor was not entitled to participate 
in any future dividends in respect of his 
reduced proof without giving credit for the 
overpayment in respect of his original proof. 

The mere fact that the trustee cannot 
recover either payments made to a creditor 


3264a. 


Pe 


Vol. IV.— Bankruptcy. Cases 3172—38860. 


‘ whose proof is eubesquently “expunged or 


overpayments made to a creditor whose proof 
is subsequently reduced, does not prevent 
the operation of that equitable principle in 
the case of a proof in bkpcy. or does the 
judgment of JESSEL, M.R.,in Re Tait, Hx p. 
Harper (see No. $210), contain any statement 
inconsistent with that application of the prin- 
ciple.— Re SEARLE, HOARE & Co., [1924] 2 Ch. 
825; 68 Sol. Jo. 7553; sub nom. Re SEARLE, 
Hoare & Co., Ex p. Troster, 98 L. J. Ch. 
5671; 182 L. T. 21; (1924) B. & c. R. 114. 


8222. Add. Cifation :-—[1918-19] B. & C. R. 276. 
8224. Add. Annotation :—Refd. He Maxson, Fax p. 


Trustee (1919), 88 L. J. K. B. 64. 


—— Dividend received.]—Applts. 
sold a quantity of rice to a purchaser. The 
purciase mone was not paid, & the vendors 
rought an action claiming the return of the 
goods on the ground that thoy had been 
obtained by the fraud of the purchaser. The 
purchaser became bkpt., & resps., who were 
the trustees in the bkpcy., were added as 
defts. The vendors afterwards proved for 
the price of the goods sold in the bkpcy. & 
received a dividend :—Held: they had 
elected to affirm the contract of sale, & the 
action could not be maintained.—-KIn Tyr 
Loona v. SETH (1920), 89 L. J.P. C. 1133 123 
L. T. 639; [1920] B. & O. R. 89, P. OC. 





Part IX.—Secured Creditors. 


3334. Add. Annotation :—Refd. Benton +. Camp- 
bell, Parker, [1925] 2 K. B. 410. 





PART VIII. SECT. 10. 


3218 ii. ——.]—The 
creditor was allowed to amend his 
claim & set out tho security which he 
held.—-STERLING CLOTHING Co. wv. 
MEN’S ATTIRE REGISTERED (1922), 








66 D. L. R. 358; 2C. B. R. 535.— 
CAN. 
3218 ili. Proof madc on footing 





of holding security—Security tnvalid.) 
—-Claimant was owed to amend his 
claim.----Re DUMYERMLINIE ‘TRADING 
Co., be e° RELIABLE TRADING Co. 
(1922), 66 D. L. KR. 813; [1922] 2 
W. Ww. R. 1274.—CAN. 

3236 ii. —— .J)—J., who was 
adjudicated bkpt. on Sept. 16, 1927, 
was indebted to the U. Bank. Prior 
to the adjudication the bank had 
registered Soe, Foor mtges. against 
two farms belonging to the bkpt. 
The bank estimated the value of such 
security & proved as unsecured 
creagitors for the balance of their debt. 
Subsequently as o result of the bkpt.’s 
criminal acts the value of the farms 
was so depreciated that they failed to 
realise the amount at which they had 
been assessed by the bank. The 
Official Assignee had recovered sufficient 
assets to pay all the unsecured creditors 
twenty shillings In the pound :—Held : 
the U. Bank were entitled to amend 
their proof of debt by increasing the 
amount thereof.-—Re JOHNSTON, [1929] 
N. I. 103.—IR. 


PART VIII. SECT. 12. 


sl. Claim rejected in part—Righi of 
creditor to appeal.)—-A creditor received 
a notice from the trustee disallowing 

rt of his claim & enclosing a cheque 
or the balance. The creditor clearly 
showed that he had no intention of 
accepting the cheque in full accord & 





ME ee ete a eee 


satisfaction of hia claim, but he cashed 
the cheque :—Held: the creditor was 
not thereby debarred from appealing 
from the disallowance by the trustece.-— 
Re CONEN & SwWHIGMAN, Er tS GRLMAN, 
(1925) 4 D. L. R. 359.—CAN, 

sm. Claim of Crown rejected— Position 
of Croum.}—Re WaRDFOLD MANvu- 
FACTURING Co, (1926] 3D. L. KR. 333; 
59 O. L. R. 195.—-CAN. 


PART IX. SECT. 1. 


$3832 iv. — Appeal from decision 
of referce-—Forbidding creditor to enforce 
securtty.J—lte CANADIAN WESTERN 
STEEL Corpn. (1922), 69 D. L. R. 689 ; 
2 Cc. B. R. 494.—-CAN. 

bi. Z'o advise ar to validity of lien.)-—- 
A judge of the Ct. of K. 3. has juris- 
diction to advise an assignee for tho 
benefit of creditors on whether certain 
creditors have a mechanics’ lien on the 
assets of the estate.rHe Brcx, [1921] 
3 W. W. RR. 150.—CAN. 


PART IX. SECT. 2. 


sn. Assignment of unpaid purchase- 
money under farne sale agreement to 
secure balance of purchase price of other 
property.) —Held: pltf. was a secured 
creditor.—ANDERSON v. SEHKUE, [1924] 
2D. L. R. 1018: ee 1W. W. R. 
1260; 18 Sask, L. . 254.—CAN. 

so. Lease of properly on crop- 
payment plan.|—Lessor held a secured 
creditor in res t of rent.-— Re TURNER 
1922), 65 D. L.fR. 130: 15 Sask. L. Kt. 
81; (1922) 2 W. W. R. 414.—CAN. 

sp. -l— Held: the lessor to 
the extent of his share of the crop 
reserved“as rent was protected against 
the creditors of the lessee, notwith- 
standing a provision in the lease 
whereby the lessee’a share of the crop 


21 














ee ee en 


8. 9 
ovtalned a charging order a 


8360. Add. Annotation :---Refd. Re Bueb, [1927] 
W. N. 299. 


a ny ee a ee Ree a dR ee 


was to be appliod in payment of debts 
owing by the lesseo to the lessor outside 
of the lease..—He Dremry & Demry, 
TRUSTER v,. HALLAND, [1924] 4 DD. L. 2. 
1275; (1924) 3 W. W. KR. 708.—-CAN. 


sq. Purchase of property by third 
par Ria Esai to transfer on renay- 
ment.J—Held s the purchaser was a 
secured ereditor.—/e BouRGKos, 
{1923} 2 W. W. ht. 2043 3 CG. BR. aR, 
841.—--CAN. 

st. Judgment recovered before assign- 
ment— A fler passing of Bankrupley Act, 
1919.) --/leld: the assignment took pre- 
cedence over the fudgmont.—-VARK ER- 
KAKING Co. v. ROYAL BANK OF CANADA 
(1922). 64 Lb. I. It. 679.--CAN. 


LV, --——.J—Tte AYLWARD, tr np. 
MOMILLAN (PF. KK. T.), (1927) 4 DL. RR. 
305; 8 C. B. lt. 352.—-CAN. 

8847 fi. Setzure of-:goods under licn 
notes——- Acquired utth knowledge of in- 
solvency— By holder of unregistered bill 
of sale.)—-Re Musrarn, [1923] 2 
Lb. L. KR. 922; 40. B. . 1403 affd., 
24 0. W. N. 513.---CAN. 


3347 ii. J-—Where by a pro- 
vinelal statute certain creditors are 
given a right of distress similur to that 
of a landlord for rent, & an actual 
distraint is made thereunder before the 
making by the debtor of an assignment, 
in bkpcy., the creditor is a secured 
ereditor within Bkpcy. Act.— ite GARRY 
CAPETERIA (Man.), [1928] 1 W. W. it. 
139; 8&8 C. B. lt. 604.-—CAN. 

t (p. 358) $§ -——-.)—-The = term 
‘“socared creditor’’ in Bkpcy. Act, 

includes a creditor who has 
inst w 
OLHAN 





fund in ct,—Ite KAPLAN, 
J. J. A.) Kaetratxe Co. » NEWTON 
(Man.), (19261 3 W. W. It. 593.—OAN, 

t (p. 358) Hh. S. 2’. BORTOLUZZ1 v. 


Cases $205a—8412, 
83658. ——.|—Re Buus, Ex p 


. TroueTes (1927), 
64 L. Jo. 476; 164 L. J ya To, 408. 


3875a. Deposit of securities—To secure joint debt 


of firm—Debts ‘due under separate personal 
bd arantees of partners.] — The general rule in 
kpcy., that, when a creditor seeks to prove 
against his debtor’s estate, he must give up or 
ali any security which if not retained 
by him would go to augment that estate, 
xresupposcs that the security is for the par- 
‘malar debt for which he seeks to prove, & 


does not apply to a case where the security 


is for a different debt. 

Where, therefore, two of the partners of a 
firm deposited with the bankers of, the firm 
securities which belonged to them individu- 
ally to secure a joint debt of the firm, & also 
gave the bankers their separate personal 
guarantees vp to a limited amount to pay 
the joint debt of the firm, & the firm subse- 
quently, as debtors, executed a deed of 
assignment for the benefit of their creditors, 
which provided that in the administration 


33838a. 


-Enousn any Eupme Diczst Surpiemunr. 


followed :—Held: as the bankers did not 
hold a charge on the securities so deposited 
for the debte due under the separate guaran 


‘tees given by the two partners, &, therefore, 


were not ‘secured creditors’ within the 
definition in 1914 Act, s. 167, in respect of 
those debts, they were entitled to prove for 
them under the trusta of the deed of assign- 
ment against the estates of the two partners 
without giving credit for the value of those 
securities—Re Durron, Massey & Co., 
Ea p. ManonEstTeR & LIVERPOOL DisTRICT 
BANEING Co., [1924] 2 Oh. 199; 98 L. J. Ch. 
547; 181 L. T. 622; 68 Sol. Jo. 536; [1924] 
B. & 0. BR. 129, O. A. 


8378. Add the following paragraph :— 


‘¢ Also, under the circ ces N. was a 
party to the fraud, & his debentures were not 
a charge upon - the property of S. in the hands 
of the trustee.”’ 





.|—Re Durron, Massey & Oo., Lax p. 
MANCHESTER & LIVERPOOL District BANK- 
Ina Co., No. 3376a, ante. 


of the joint & separate estates of the debtors | 3412. Add. Annotations cone: Re A Debtor, 


the rules “Prevalng in BEDEY: phould be | 


a 


KAPLAN i iae, ), (1927) 1 D. L. R. 183. 
—OAN. 


ew. Distresa.J-——-Whon a landlord dis- 
trains he becomes o secured creditor 
undor Bkpecy. Act, but, in Alberta, his 
pele & priorities are not governed by 
that Act, but are subject to Landlord’s 
J mute (Bkpey. ) Act, Alta., 1024 (0. 12) 


8. 3.—He HAMILTON & OAKES, {ies} 


2 D. I. R. 6143 (1925) 1 W. 
172: 6c. B. R. 405.--—~-CAN. 

83860 i. Appointment of receiver.)— 
An order ake pointing a receiver :— 
Held s vot to gions Ne , & a judgment 
; oreditor of bkpt. not by virtue of the 
order a secured creditor.— Re ies 
SON, Re HOLLOWAY, [1925] 4 D. 

104; (1925] 3 W. W. R. 708. CAN. 


Judgment for tolls for water 
Minnlied by municipality.J—Held: the 
olty of K. was, by virtue of wee charge 
givon it by Water Act, B.C » 1014, 
s. 151, a secured croditor. a Kan- 
Loora CorrrR Co., Ex p. KAMLOOPS 
11925] 3 D. L. R. 896; (1925) 3 
W.W. RR, 733; 35 B.C. R. '243.—CAN, 


e (p, 360) f. Joint & several 
nole. t Held : the holder of tho notes 
was not a gocured creditor.—Hopa@k v. 
MoLKNan & py BANK OT OANADA, 
11919) 3 WwW. W. R. 1108; 60 DL. R. 

125; r 13 eee Le R. 85 CAN. 

t (p. 362) i. Lten upon mining lands 
for wages.}—Held : claimants were not 
secured oreditors.—He REEVE DOBIE 
oe WaGE-EKABNERS CLAIM (1921), 

iD. L. R. 584; 600. L. R. 499; 1 
ce has Rh. 640 .— CAN, 


We taking security for money 
Gavinoed to shasattnatea oF business pur- 
poses.)-—--Haw W's) OFFICIAL 
ASHIONES, (1927) N. z. lL. R. 366.— 


PART IX. SECT, 3 


+~-An assignment under 
Bipoy. Act does not interfere with or 
lossen the righta of a secured creditor 
ty oe or retain his seourity.— 

tr & Oo. v. THE IONIA eae oF ft!) 
en R. 94; 20 Exch. 


h ii, -}—In_ bkpoy. the rule of 
equ otiee ia absolute oxcept whore 
pey. Act itsalf gives priority to 
some dobta over others.—Re ORY, 
(1824) 1D. L. R. 250: 58 O. L. R. 
3 C. B. R. 787.—CAN. 

“UL. ———.}—-The rights of secured 
creditors remain unimpaired in the 
event of a receiving order or ght cing 
ie mete being made, & any 

ings taken to constitute a tor 














Pai WO ererre ee me ee ee te 


a recurred aerated or to realise on his 


poder ete shal sf Jeg bone inter- 
fered with or v HAMILTON 
pabapiells ate tae R. 514; ape) 
WwW. W. 172; 5&C. B. R. 465.— 
ee 
iv. ——.)—Re Dumais (1927), 
Q. R. Ce K. B. 79.—CAN. 
8 xxi. ——— Mortgag 
Right oat orce security in pore 
court assignment under 


een? ren aia sat prevent the holder 

of a mtge. upon a vessel from enforcing 

his security before the Exch. Ot. in 

Admlty.—WaHi1TrR & OCo., LTD. v. TARE 

Jonra, {1921} 20 Exch. C. R. 327; 
1C. B. R. 415.—OAN, 


3383 xxii. Security not realieing 
mulictent to satisfy debt-—-Right to prove 
r balance.}—If a creditor fails to file 
ia claim in accordance with Bkpcy. 
Act, s, 46, he cannot proceed against 
the "inaolvent, after a composition has 
been confirmed, for payment of thé 
composition dividend on the unrealised 
ortion of hia secured debt.—-DaLey & 
ORIN v0. Foaen (1922), 68 D. L. R. 
772.—CAN. 


3386 iv. -J-—— Held: oa vendor 
secured td & lien noto might seizo the 
yore Ge tain an order for sale, tho _ 

e had not proved in the bkpcy.—. 
EmpPtRE TRACTION Oo., Lrp., [1 930) 
3 W. W. R. 615.—CAN. 


833886 v. -}—A secured creditor 
may proceed to realise his securit y inde- 
pendently of peas? bkpcy. or winding-up 
pre roceed CANADIAN WESTERN 

TEEL CORPN. (1932), on D. L. R. 689; 
20. B. R. 494.—CA 

ax. tight to aue ‘ides Fraudulent 
Preferences Act, BR. S. 8., 1920 (ce. 204).) 
—If the security of a secured creditor 
is sufficient to satisfy his claim in ful! 
he cannot eld action under yer aoe 











Act.-—-BaRR v. BARON, ect Oe 

D. L. R. 4732) 1925) 1 W. 

Nas L. R. 07; 5CB. R43 — 
ea. Setllement of claim by trustee & 

secured crediter.)—— Held: creditor 


estopped from setting up a preference 
in respect of part of his c » unless 


stipulation to the con neti — Re 
Hed MILE Propvucts, (1926) 1 D. L. fs 
; 6C. B. R. 281. 


ee , Suflciency af sec Presu 
SPST 
@ con es 
seourity of a sec ss eesalton in enminieet 
to realize his claim.— ANDERSON v. 
22 


‘to the trustee in 


eee 2K. B. 109. 


Se ee ee ee ee a ete nee canes ec ee ete 


Sues, 2p, (19241 1 W. W. R. 1260; A hed 
2D 018; 18 Sask. L. R. 2 


e 


PART IX. SECT. 4, SUB-SECT. 2. 


ai. ——— Guarantee oy Died party.jJ— 

A guaranteo by a th party Ca : 

charge on oe property of a third 

is outside B kpoy; Act, 8. 46 (3), athe 

creditor is not called wpon to value the 
security.— Re PONGHIEN se Co., Hx p. 


GUARANTEE Co. oF NOR TH AMERICA, 
es 3 W. W. n. 1ii7: 4D. L. R. 


80. ae of—On_ oreditor’s rights 
rn sureties.}--Whore a creditor on 
ing ao claim against bkpt. values his 
security, & such valuation is accepted, 
he is not thereby paid to the extent of 
the valuation so as to relieve the 
al from Itability therefor.— 
UPROSK!I v. ROYAL BANK OF CANADA, 

oge 3D. L. R. bak) \ ed C. R. 


PART IX. SECT. 4, SUB-SECT. 3. 


e i, -+—Where a trustee 
took possession of goods upon which 
liens wore held by virtue of an oral 
election to redeem at a valuation :— 
Held: he could not contend that it 
hag sbesy because not in i 

RTE TAC BATTERIES, 
(1923) 9D R. 743; 53 O. L. R 48% 
R. is —CAN. 


PART IX. SECT. 4, SUB-SECT. age. 
sd. N Jor.j—-Under Bk 
Act,'s. 6, eave is necessary Het 
secured creditor to oo to realise 
on his security.—-ImMrEerRi LUMBER 
Co. v. JOHNSON, ma t *D, L. R. 














1125: 1 W. W. R. 920; 38 C. B. R. 
707.—CAN. 
arene = SECT. 4, SUB-SECT. 5.—D. 
}—-A bank ate 

iene «, upon bkpt. co.’s personal pro 
which it valued in a burenancee 
Act. The goods were sid fo 

gum than valuation nals ps 


bank was entitled to receive all moneys 
realised from the sale of the goods under 
lion, out ect only to a olaim for 
airy e charges of local agenta.— 


happier Bartenrzra, Lp 
POR Ré L. R. 748; 53 0. L. R. 45: 
95.—OAN. 
3500 vi. ——--.}—-A bank paid over 
bkpcy. the amount 
realised iu excess of fea claim. é& eubes- 


Sema Agua? et perma of 


8505. Add. Annotations :—Consd. Re Thelluseon, 
Ex p. Abdy, [1919] 2 K. B. 785; Re Wigzell, 


Ee p. 0 {1921} 2 K. B. 885; Re Regent 
Finance & Guarantee Corpn. (1930), 69 L. Jo. 
283. Refd. Scranton’s v. Pearse, 


[1922] 2 Oh. 87. 
3532. Add. Annotation :—Apld. Re Houlder, [1929] 
1 Ch. 205. 


3534. Add. Annotation :—Apld. Re Houlder, [1929] 
1 Ch. 205. : 


Vol. 1v.—Hankruptey. Oases 3505-—3656a. 


8535, Add. Annotations :—Apld. Re Houlder, [1929] 
1 Oh, 205. Refd. Re Fenton, Fx p. Fenton 
Textile Assocn. (1930), 99 L. J. Ch. 858. 


8558. Add. Citation :—eub nom. Re Emert, Ee p. 
ANDREWs, 1 Madd. 578. 


Add. Annotations :—Refd. Dalby v. India & 
London Life Assce. (1854), 18 Jur. 1024; 
Crompton v. Huber (1855), 25 L. T. O. S. 48. 
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Part X.—Mutual Credit and Set-off in Bankruptcy. 


8561. Add. Annotation :—Consd. Re City Equit- 
able Fire Insurance Co. (2), [1930] 2 Ch. 293. 


Add. Annotations :—Consd. Re National 

Benefit Assce., [1924] 2 Ch. 539; Re 
City Equitable Fire Insurance Co. (2), 
[1930] 2 Ch. 208. Refd. rg fal Clutton, 
[1920] 2 Ch. 654; Re City Life Assce. (1925), 
42 T. L. R. 45. 


8562a. 1914 Act, s. 31.}—The right of set-off 
is not one which depends upon the volition 
of either party, but upon an _ absolute 
statutory rule. Sect. 31 of the Bkpcy. 
Act, 1914, is directory in form & requires 
that its terms should be put in force (LorD 
HANWorTH, M.R.).~—Re Crry EQUITABLE 
Firr Insor. Co. (2), [1930] 2 Ch. 293; 99 
lL. J. Ch. 686; 148 L. T. 444; [1929--30] 
B. & C. R. 2338, C, A. 


3566a. ———- ———.]—Ha p. Hpwarps (1745), 1 
Atk. 100; 26 B. R. 66, L. O. 

Annotation :—Retd. Ex p. Quinten (1796), 3 Ves. 248. 

3580. Add. Annotation :—Refd. Re Lioyd's Furni- 
ture Palace, Evans v. The Co., [1925] Ct.. S&3. 

8598. Add. Annotations :—Apld. Re City Hquitaile 
Fire Insurance Co. (2), [1980] 2 Ch. 29%. 
Refd. Re City Life Assce. (1925), 42 T. L. R. 45. 

8599. Add. Annotation :—Expld. Giles v. Kruyer, 
[1921] 3 K. B. 23. 

3612. Add. Annotations :—Folld. Re City Equitable 
Fire Insurance Co. (2), [1980] 2 Ch. 203. 
Mentd. Re Gunsbourg, [1920] 2 K. B. 426. 

3625. Add. Annotation :—Consd. Re City Life 
Assce. (1925), 42 T. L. R. 45. 

86381. Add. Annotation :—Refd. Re Douglas, Ex p. 
Douglas’ (James) Exors., [1930] 1 Ch. 342. 


8562. 





sae eee + oat a eee 


realised under a forged bill of lading :— 
Held: the bank was entitled to be 
repaid such shortage by tho trustee.— 
Re ADANAaCc GRAIN OCo., LTD., p92) 
1 W. W. R. 849; 66D. L. R. 772; 31 
Man. L. R. 480 —OAN, 


3500 vii. ——— Right to payment in 
full.}—A. & B. valued their securitics 


PART X, SECT. 
3600 v. —— — 


in bkpcy. proceedings at amounts less Pea represen 
than the principal sums covenanted to rafts, & to have t. 
be besa The trastec in bkpcy. havi 
sold the mo lands :—Held: A. 


B. were entit on allocation to pay- 

ment of the ful] amount of their claims | 

with interest.—Re ' ne’a KEsa- 

Tate, (1920) 1 I. R. 23.—IR. 

se. Claim partly unsecured— Appro- 
payments to unsecur ; 


priation of im 
not Moonr vr. Wittiams | 590; 51 0 
D. L. R. 1009.--CAN., 


B. (0) 


ance premiums.}—Debtor co. were in- 
debted to a broker upon accepted 
drafte for insurance mremiums paid b 

him on their behalf 
the broker to cancel the insurance 
policies upon hide te had paid the 
he amounts allowed 
by way of rebate for the unearned 
prema paid by the insurance coos. 





the broker :—Held: 
was entitled to apply the sim paid to 
him for rebates i 
co.’a Indebtedness, or by way of set-off 
against his claim for the amount of 
the premiums-paid 
WKATHERS, LTD. (1921), 67 D. L. R. 
. L. KR. 438; 


3600: vi, ——- ———~ Oredilor for ser- 
vices rendered—Debtor for goods de- 


8637a. Equitable debt—Against legal debt.]—Bkpcy. 
jurisdiction proceeds upon equitable principles 
& draws no distinction between equitable 
& legal rights for the purposes of administra- 
tion; & deft. is entitled under 1914 Act, 
8. 31, to set off against a legal debt claimed by 
a trustec in bkpcy. an el eby debt due to 
him from bkpt., both debts being in existence 
before the date of the receiving order.— 
MATHIESON’S TRUSTEE v. Burnrur, MATHIn- 
son & Oo., [1927] 1 Ch. 562; 96 L. J. Ch. 
148; 186 L. T. 796; [1927] B. & C. R. 47. 


8648. Add. Annotation :—Refd. Paddy v. Olutton, 
{1920} 2 Ch. 664, 


3652. Add. Annotation :—Refd. Re City Equitable 


Fire Insurance Co. (2), [1930] 2 Ch. 293. 
8658. Add. Annotations:—-Folld. Paddy  »v. 
Clutton, [1920] 2 Ch. 6554. Distd. Re 


National Benefit Assce., [1924] 2 Ch. 339. 
Nes Re City Life Assce. (1925), 42 T. L. R. 


3654. Add. Annotation :—-Consd. Re City Life 
Assce. (1925), 42 'T. L. R. 45. | 


8655. Add. Annotation :—-Consd. Re A Debtor, 
[1927] 1 Ch. 410. 


8656. Add. Annotation :—Consd. Re Fenton, Ha p. 
hs Textile Assvocn. (1930), 99 IL. J. Oh. 
358. 

3656a. --—— —----.}--F. having guaranteed ad- 
vances by cértain banks to the T’. Assocn. in 
which he was interested, subsequently 
executed two deeds of arrangement in favour 
of his creditors. The Assocn. having gone 
into liquidation, thejliquidator lodged a proof 
against F’.’s estate in respect of sums due by 

F. to the Assocn. Tho trustee of F.’s estate 


livered by bankrupl-—-Agreement for 
services to be paid for by supply of 
goods,}—Held: there was a right of 
set-off.—Re McMurrry & Co., Hz pn. 
James (M. A.) & Sons, [1924] 1 
v. L. h. 737.~-CAN. 


PART X. SECT. 1, SUB-SEOCT. 3. 
8646 i. Arrears of rent—Against sum 
ue for grass aced.|—Held: the land- 
lord could exercise the t of set-off. 
—~~Re GRANTHAM, #2 £ DoyYLr, [1923] 
3 I). ) OF R. 04; 4 C. e R. 168.—-CAN. 
3648 iil. —— -}-~If shares in a 
co. are disclaimed by the official 
assignee upon the bkpcy. of a share- 
holder, & if for purposes of proof an 
to if made under Bkpcy. Act, 
8. 111, of the amount claimable 
in respect of future calls thereon, the 
co. may set off against auch amount a 
sum due by the oo. to bKpt. for goods 
supplted by him.— Ne ANDERSON, [1924] 

N. e L. 1183.—--N.Z. 


SUB-SECT. 2.— 
6). 


on tnaur- 


, & atranged wi 


by the unpaid 


the broker 





reduction of the 


him.—Re Farr- 
2C. B. R. 
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Cases 3656a—3789. ENncLisH aND Empree Dicest SUPPLEMENT. 


rejected the proof & claimed to set off the 
various sums which had been advanced by 
the banks to the Assocn. for which F. had 
given his personal guarantee. The banks 
had proved against F.’s estate under the 
guarantees but nothing had been paid to 
them :—Held: inasmuch as none of these 
sums had in fact been paid by F. or his 
trustee to the banks the trustee was not 
entitled, under 1914 Act, s. 31, to set off F.’s 
contingent liability under the guarantees 
against the sums due by him to the Assocn.— 
Re Frentron, Ex . KENTON TEXTILE 
Assocn., Lrp., [1931] 1 Ch. 85; 99 L. J. Ch. 
858; 148 L. T. 273; 46 T. L. R. 478; 74 
Sol. Jo. 387; [1929] B. & CO. R. 189, C. A. 


3660. Add. Annotation :—Refd. Ellis’ Trustee v. 
Dixon-Johnson, [1924] 2 Ch. 451. 

8661. Add. Annotation :—Refd. Ellis’ Trustee v. 
Dixon-Johnson (1924), 181 L. T. 652. 

3662. Add. Annotation :—Refd. Re A Debtor, 
{[1927] 1 Ch. 410. 

8668. Add. Annotation :—Refd. Re City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293. 


3665. Add. Annotations :--Refd. fe City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 203; Re 


Fenton, Ex p. Fenton Textile Assocn., Ltd., + 


[1931] 1 Ch. 86. 


3667. Add. Annotations :—Distd. Ite City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293. 
Refd. Re Fenton, Kx p. Fenton Textile 

' Assoen. (1930), 99 L. J. Ch. 358. 


3672. Add. Annotations :-—--Refa. Ite City Equitable 
Kire Insurance Co. (2), (1930] 2 Ch. 293; He 
Kenton, Ex p. Fenton Textile Assocn., Ltd., 
{1981} 1 Ch. 86. 


$678. Add. Annotations:— Consd. Paddy »v. 
Clutton, [1920] 2 Oh. 554; Re National 
Benefit Assce., [1924] 2 Ch. 389. Apld. 
Re City Life Assce. (1925), 42 T. L. R. 46, 
Consd. Ite City Equitable Fire Insurance Co., 
[1930] 2 Ch. 293, C. A.; He Fenton, Ex p. 
Fenton Textile Assocn. (1930), 90 L. J. Ch. 
358. Refd. Ellis’ Trustee v. Dixon-Johnson, 
{1924] 2 Ch. 451. 


8679. Add. Annotation :—Refd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 


3680. Add. Annotations :——Consd. fie City Life 
Agssce. (1925), 42 T. L. R. 45. Refd. Ellis’ 
Trustee v. Dixon-Johnson, [1924] 2 Ch. 451; 
Re Fenton, He p. Fenton Textile Assocn. 
(1930), 99 L. J. Ch. 358, 


3689. Add. Annotutions :—Refd. Ke Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 
368; Re City Equitable Fire Insurance Co., 
Ltd., [1930} 2 Ch. 293. 

3695. Add. Annotation :—-Refd. Baker v. Lloyd’s 

Bank, [1920] 2 K. B. 8322. 


3696a. Shares deposited as security for debit 
balance owing to bankrupt—Unauthorised 
sale by bankrupt.]—Deft. opened a specula- 
tive account with a firm of stockbrokers & 
ae tao with them as security for any debit 
balance which might from time to time be 
owing by him on that account the indicia of 
title to various bonds & shares. inclu 
certain rubber shares. In 1920 the firm sol 


the rubber shares without the knowledge 
or authority of deft., who was kept in 
ignorance of the sale till after the bkpcy. of the 
firm. On Feb. 16, 1922, a receiving order 
was made t the firm & they were 
adjudicated bkpt. In Feb. 1923, the trustee 
in bkpcy. of the. firm rendered deft. a final 
account, which, after giving credit to deft. 
for the proceeds of the sale of the shares, 
showed a balance due from deft. In an 
action to recover that balance the trustee 
claimed that the rights of the parties ought 
to be adjusted under the mutual credits 
clause of 1914 Act, as at the date of the 
receiving order. The judge, in ordering an 
account to be taken, directed that the value 
of the shares, to be ascertained when the 
account was certified, that being the date 
when the shares ought to have been returned 
to deft., should be set off against the claim of 
the trustee :—Held: the brokers could not 
have maintained an action for their debt if 
they were not in a position to hand over the 
shares against payment, & the trustee in 
bkpcy. had no higher right; no question 
of set-off arose under the mutual credits 
clause of 1914 Act, the right of deft. being to 
a return of the shares in specie; & in the 
special circumstances of the case the order 
of the judge was correct.—-ELLIs & Co.’s 
TRUSTEE v. DixoN-JOHNSON, [1925] A. C. 
489; 04 L. J. Ch. 221; 133 L. T. 603; 41 
T. L. R. 836; 69 Sol. Jo. 395; [1025] 
B. & C. R. 54, H. L. 


3697. Add. Annotation :—Refd. Baker v. Lloyd’s 
Bank, [1920] 2 K. B. 322. 


3702. Add. Annotation :—Refd. Baker v. Lloyd's 
Bank, [1920] 2 K. B. 322. 


3707. Add. Annotations :—Folld. Re City Equitakle 
Iire Insurance Co. (2), [1930] 2 Ch. 293. 
hs fe City Life Assce. (1925), 42 T. L. R. 
45. 


3708. Add. Annotations :—Refd. Re City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293; 
Re Fenton, Ex p. Fenton Textile Assocn. 
(1930), 99 L. J. Ch. 358. 


8714. Add. Annotations :—As to (2) Consd. Ie City 
Life Assce., [1926] Ch. 191. Refd. Ellis’ 
Trustee v. Dixon-Johnson, [1924] 2 Ch. 451; 
Ke Fenton, ka p. Fenton Textile Assocn. 
(1930), 99 L. J. Ch. 358; Re City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293. 


8719. Add. Annotations:—Consd. Puddy  v. 
Olutton, [1920] 2 Ch. 5543; Ellis’ Trustee v. 
Dixon-Johnson, [1924] 2 Ch. 451. Refd. Re 
National Benefit Assce., [1924] 2 Ch. 339; 
Re City Life Assce. (1925), 42 T. L. R. 45; 
Re City Equitable Fire Insurance Co. (2), 
[1930] 2 Ch. 293; Re Fenton, Fz p. Fenton 
Textile Assocn. (1930), 99 L. J. Ch. 358. 


3727. Add. Annotation :—Refd. Re Fenton, Fx p. 

ae Textile Assocn. (1930), 99 L. J. Ch. 
8. — 

8739. Add. Annotations: — Consd. Paddy  v. 
Clutton, {1920} 2 Ch. 554; Ellis’ Trustee ». 
Dixon-Johnson, [1924] 2 Ch. 451. Refd. Re 
National Benefit Assce., [1924] 2 Ch. 339; 
Re City Life Assce. (1925), 42 T. L. R. 45; 
Re City Equitable Fire Insurance Co. (2), 





PART X. SECT. 1, SUB-SECT. 4. 


fits 
am. Claim by creditor to share of for 





business—Claim by insolvent 
jomajes for breach o ond 
purchase business.}—Held : 


was one of mutual dealings.— JEFFERY 
contract to | v. RANGOON OFFICIAL ASSIGNEE (1927), 
the case | I. L. R. 6 Ran. 46.—IND. 
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[1980] 2 Ch. 298; Re Fenton, Fz p. Fenton 
Textile Assocn. (1930), 99 L. J. Ch. 358. 
8740. Add. Annotations :—Consd. Re Debtors (No. 
771 of 1926) (1926), 43 T. L. R. 9. Refd. Re 
Fredericke & Whitworth, Ez p. Hibbard, 
[1927] 1 Ch. 258. 
8740a. -]—Applt., the managing director of 
*» aco. which was insolvent, recovered judgment 
against the co. for repayment of money lent 
by him to the co. Shortly afterwards, the 
provisional liquidator of the co., which was 
stone Waa in Apr. 1925, ordered to be 
woun uP, a to applt. the amount for 
which he had recovered judgment, & in Apr. 
1926, an order was made in the winding up 
. upon appit. to repay to the liquidator that 
amount, on the ground that the payment to 





him by the liquidator was void as a fraudu- |! 


lent preference. In consequence of applt.’s 
non-compliance with that order, a bkpcy. 
notice was served upon him, & a recciving 
order made against him, the registrar refusing 
to allow applt. to set off against the amount 
he had been so ordered to repay to the 
liquidator the sum for which he had recovered 
judgment against the co.:—Held: applt. 
ad not, at the date of the receiving order, 
any valid or effectual right of set-off in respect 
of the sum he had been ordered to repay to 
the liquidator.—Re A DEBTOR (82 of 1926), 
[1927] 1 Ch. 410; 136 L. T. 349; sub nom. Re 
MUMFORD, DEBTOR v. PETITIONING CREDITOR, 
Ex p. OFFICIAL RECEIVER, 96 L. J. Ch. 75; 
[1926] B. & C. R. 165, D. C. 
3741. Add. Annotation :—Refd. 
[1927] 1 Ch. 410. 
3750a. ———- ———.]—-GrRoom v. WrEST (1838), 8 
Ad. & El. 758; 1 Per. & Dav. 19; 1 Will. 
Woll. & H. 638; 8L. J. Q. B. 25; 112 BH. R. 
1025; sub nom. Goom v. WEsT, 2 Jur. “40. 


Re A Debtor, 


Vol. IV.—Bankruptoy. Cases 3739—3945a. 


8769. Add. Annotations :-—Distd. Re Pennington & 
Owen, [1925] Oh. 825. Consd. Re Binns, 
Public Trustee v. Ingle, [1929] 1 Ch. 677. 


3781a.—— Property conveyed to settlement trus- 
tees—-Against unpaid sum covenanted to be 
brought into settlement. ]— Upon the marriage 
of the bkpt. in 1802, the estate of the wife, 
consisting of freehold, copy ole & leasehold 
lands, were conveyed to the use of the bkpt. 
& his heirs, who covenanted with the trustees 
within six months after the marrage, to pay 
to them £4,000 upon the trustes of the settle- 
ment. The tru never demanded pay- 
ment. In 1806 the bkpt. sold part of the 
freehold premises, & he & his wife levied a 
tine of the whole, declaring the uses of that 
part which was sold to the purchaser, but 
without making any declaration as to the 
- remainder. In 1812 the bkpt. conveyed all 
his estates to trustees for the benefit of his 
creditors. In: 1813 the bkpt. covenanted 
that he & his wife would levy a tine to the 
uses declared in the deed of 1812, & a fine was 
levied accordingly. The wife mever sur- 
rendered the copyhold premises pursuant to 
the settlement 1802. In 1814 the com- 
mission issued, & the husband was declared 
a bkpt., his execution of the trust deed 1812 
being the act of bkpcy. The trustees of the 
settlement proved the £4,000 under the 
commission & signed the bkpt.’s certilicate : 
——-Held: the trustees on behalf of the wife & 
children of the bkpt., had a lien upon the 
estates thereby conveyed & remaining unsold 
by the bkpt. to the amount of the £4,000.--- 
Re Dicken, Eve p. DickEN (1817), Buck. 115, 
L. C. 


Annotations :—Consd. Re Sewell, Whito v. Sewell, [1900] 1 
Ch. 806; Stamincrs v. Kiiott (1868), 3 Ch. App. 195. 


Part Xl.—uoint and Separate Estates--Bankruptcy of 
Firm or Partner. 


3793a. One partner a company-—Compulsory wind- | 3832a. Claim under covenant vold against creditors 


ing up-——Rights of trustee.]—Where a receiv- | 


ing order was made against a firm consisting 
of an individual & a co., & subsequently an 
order was made for the compulsory winding 
up of the co., & liquidators were appointed, the 
ct. directed that the administration of the 
bkpcy. should be conducted by the trustee in 
bkpcy. & that assets collected by the special 
manager who had been appointed in the 
bkpcy. should be handed over to the trustee 
in bkpcy. Leave was given to amend the 
proceedings by making the petition & receiv- 
ing order against the partners ‘“‘ other than 
the co.”’—Re DOBREE & Co., [1929] B. & 


C. R. 1. “ 
PART X. SECT. 5, SUB-SECT. 1. a rao " 
8784 1. How right to retain lost— | D- L- 1134; 

Proof againet bankrupt.)—Re LUSSIER, Cc. B. ft. a0 -—-OAN 
e3T) oan: L. R. 637; 610. L. R. 3788 vi. —— 


PART XI. SECT. 1. 


3788 v. -}—The separate credi- 
tors must be satisfied in full before the 
parmiorenp creditors can rank, & as 

ership asseta, the peererente 
tora must firat be satisfied in fn 
before the separate creditors can rank. 





sp. Effect o 


HEN 





TAYLOR v. Leveys, [1923] 3 
20.4. fh. 201; 2 
5 "bs amy 


PLAETZER, Ex p. Monrog (Ont.), 


& 
Crepir Mrn’sa TRUST ASSOCN., LTD. 2. 


—Postponed to claims of joint creditors of 
partnership---& of creditors against separate 
estate.]---fée CUMMING & WrEsT, L'a p. NIELLSON 
& CRAIG v. TRUSTER, No. 7155a, post. 


3900. Add. Annotatione:—Refd. Ite LBiddulph, 
Ex p. Burton (1843), 3 Mont. D. & De G. 
364; Stroud v. Gwyer (1860), 28 Beav. 180. 


3945a. Estate of undischarged bankrupt partner— 
Second bankruptcy of partner-——-Unsatisfied 
balance of joint Habilities in first bankruptcy.] 

—T. & M., partners in a firm, had been 
adjudged bkpt.; bkpt. M.’s discharge had 
been refused, & there were unsatisfied joint 
debts in the bkpcy. of the firm; & a subsae- 
SPIVAK, (1927) 1D. L.. BR. 577; [1927] 
1 W. W. R. 162; 22 Alta. L. HR. 487.— 
st. Motion by trustce to have debtor 
artner in bankrupt jfirm— 


Debtor entilled tu be heard.j—e Po.- 
LARD, {1925} 4 D. L. R. 370.—-CAN. 


PART XI. SECT. 3, SUB-SECT. 2.—C. 


authorised assignment by 
-}-—An oo iociaed assignment by 4 sz. Money paid by partner under 
firm operates as an assignument also of 
the separate estate of each partner.— 


partnershtp agreement on death of bank- 


rupt partner tn deceused’s esi eae 
BLINKX, ANADIAN | ENGELAND (Ont.), (1926) 4 D. L. R. 
1029.—CAN. 
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Cases 3046te—A2BLa, cpaaiia. AND aie Dicur cor aiiae..: 


quent: receiving order was made ag 
-under which he was again adjudg gerbe 
‘Held: under 1914 Act, s. 33 (6) & s. 839 (1), 
the unsatisfied balance "of the joint liabilities 
of the firm could be proved in the Peles eran 
bk vi hE of M. by the trustee in the first b pey- 
O88, ae P. Everitt (1923), 93 L. J. C 
98 ; ; 008) B & 0. R. 135. 


3981a. Meaning of ** solvent.’’}—Ite BEAUCHAMP 


Bros., No. 4116a, post. 

4069. Add. ry nnotations :—Refd. Re Gunsbourg, 
(1920],2 K. B. 426; Moore v. Flanagan, 
HOOF K. B. 919. 


4102a, ——- ——— Separate personal guarantees of 


tners.|—He Dutron, MassBy & Co., Ez p. 
ANCHESTER & LIVERPOOL DistRicr BANK- 
Ina Co., No. 3375a, ante. 
4108. Add. he a :—Consd. Re Dutton, 
Massey, Ea p. Manchester & Liverpool 
District Banking Co., [1924] 2 Ch. 199. 


4116a. Right to administration of partnership | 


assets.|—(1) Where a partnership has been 
dissolved by the bkpcy. of one partner, the 
general rule that the sol veut parider! is entitled 
to have the administration of the partner- 
ship assets does not apply when such solvent 


artner is an infant, but, semble, such solvent. ||. 
infant partner may apply to the ct. by an. 


adult next friend to have such administration. 
(2) Whoever the liquidating person is, whether 
the solvent partner or the trustee as repre- 
senting the bkpt. deal a he holds the 
partnership assets in trust for discharging the 
vartnership liabilities, & if, to the know- 
ledge of any one dealing with the liquidating 
person, there has been any misapplication of 
such assets, the person so dealing is account- 
able for any pers of the assets which he may 

have receive 
(8) I suppose that so long as the members 
of this partnership were solvent—I mean by 
Be ease es were not judicially declared bkpt. 
. (VAUGHAN WILLIAMS, J.).—Re BrAv- 


CHAMP ' BRorumes, Ex p. Carr (1806), 76 
L. T. 315; 3 Mans. 207. 
4152a. Right to follow assets misapplied—. st 
y with notice of breach of trust.j—He 
BEAUCHAMP BROTHERS, Ew p. Oarr, No. 
4116a, ante. 
Douglas’ (James) Exors., [1930] 1 Ch. 342.4 


4167. Add. Annotation :—Consd. Re Douglas, Ex p. 
Douglas’ (James) Exors., [1930] 1 Ch. 342. 

4172. Add. Annotation : -—Refd. Re Douglas, Ex p. 
Douglas’ (James) Exors., [1930] 1 Ch. 342. 

4186a. —— Share of deceased partner ascer- 

tained before adjudication.}—The rule that 

in the bkpcy. of a firm the exors. of a deceased 

partner may not prove in competition with 

the creditors of his surviving partners may be 

inapplicable when the share of the deceased 

partner has been ascertained before the adju- 

dication in bkpcy., & no joint liability can be 

shown to exist. On the death of a partner in 

a London firm a sum was found due to his 

estate from the surviving partners in respect 

of his share in the business, & certain claims 

& accounts between the deceased partner 

& another firm in Dundee, of which during 

his life he was also a partner, & which firm. 

was after the death of the deceased partner 

a creditor of the London firm, were also com- 

pees & settled by his exors. before the 

kpcy. of the London firm:—Held: the 

proof of a debt put in by the deceased 

partner’s exors. in the bkpcy. of the London 

ie ought to be admitted.—Re Dovua.as, 





p. Dovaias’ (JAMES) EXECUTORS, 
[1930] 1 Ch. 342; 142 L. T. 379; [1929] 
B. & C. R. 16; sub nom. Re Dovuaas, 


Dovatas & Hin, v. Myers (J. E.), 99 

L. J. Ch. 97. 
4217. Add. Annotations :—Apld. Houghton  ». 
Nothard, Lowe & Wills, [1928] A. C.1. Refd. 
Houghton oe Nothard, Lowe & Wills (1927), 


Part XIl—Priority of Debts. 


4279. Add. Annotations :—Refd. Re Webb (Smith- 
fleld, London, [1022] 2 Ch. 869; Re Cockell, 
Jackson v. A.-G., [1931] 1 Ch. 389. 


4281a. ——— ‘‘ Local rate ’’-—-Land drainage rate.] 


I ol Ae) A ee EE A en ae Be cat Re te er aR apa 


PART XI. SECT. 6, SUB-SECT. 1. 
sa. bree to claim for money ad- 





lane ae en caer oe 





merely a right of preference » the 
- paamenieneale tion of 


—A land draina age rate levied by a drainage 
board constituted under Land Drainage Acts, 
1861 (c. 133), & 1918 (c. 17), is a local rate 
entitled to preferential payment within 1914 
at 8. 83 (1) iB Rameeheisd. {1927} 


NCE ALBERT 


—Re (Cire) (obay" 1 i Wwewe ik Ww. peee a tee) 





estate 
sie WalkraM, (1926) 1 | 87 ‘D. b, R. iii ; O. L. R. 287; Fees iv. Klectric renee ca 
D.I 74; 680.0. 1-141: 70.8.R, | 20. B. R. 138. —baN. Re BOKER’S DELICATESERN, (138) 1 
4.—O0A ef. -]—Where the Crown is | D. L. R. 652; 56 0. L. 3 
an unsecured creditor for taxes owing | C, B. R. oe —CAN. 


PART XII. SECT. 1, SUB-SECT. 38. 


ad. Cluim by Workmen's Compen- 
sation Board—For tn retuned. -'Wor of 


by bkpt., the Crown 


ease over all other secured phere 
in respect of those taxes.—Re NOEL, 
GRAVELBOURG poe ioaay 65 


will take prefer- Timber Act, 


Crown 
$8), 3 8s. 2 (1).)}—~The word 
’ in above sub-sect. means the 


4280 
yl a 


raerapcaierad aim re sone: Ex price ag tt 8 any licencee is required 
BATION Boar v. Epaan, | > D. fr. 754; 20. B.R.5 to pa y for the timber tobe Gat under 
ye W R. a73: ; (ress) tls ot Re StaNDA ix» Puamuacr, ae Oe Ol aa eeente es re ee 
R. 566 ar Alta, L $84,.— ALBERT assesaments *? which under 
(Altay fabaay 8 D. ine R. M008 928] Bios y. Act. 1937 (o. 11), & 125, may 
oy . J Re as be Jevied or imposed upon the debtor 
Symr, Ex p. WORKMEN'S CoMPENRA- ek. Trustee ¢ ‘adic or upon ie Deneine oe of of the Pro under 

TION BOARD (Ont.) 1987) 8 D. L. R. | ment of taxes ea sales nef any omini 
802; 8 OC. B. R. 275.—CAN. for arrears of rent.}—Re G vince. he te Harpy, {1929} 1 Lk R. 
Ex p. Dorie, {19331 8 D. LR ost 300; 63 U. L, R. 346; 10 0. B. R. 28s. 

sa om ance 1, SUB-SECT. 4. | 4C. B R. 168.—CAN. —CAN. 


eeaeat ight Ae io mage a 
upon a 

distribution in kpoy. in’ priority to 

other unsecured creditors, but it Ye 


AN 
I. R. 


4280 Water rate.}—Re 
ARRANGING Depron, (1921) 2 | 
4280 iji. ——_-_ Light rates.]——- Re 


LN TERN ATION, 


Jone 

. C Woke i 1925 
MEraL R. 300% OS P wor 1826 
«bit. Daag AAa uy Pay elas Pa 


26 


1 Ch, 455; 


96.L. J. Ch. 170 
B, & ©. R. 58, D.C. 


4284. Add, Annotations :—Refd. Re Webb (Smith- 
field, oe {1922] 2 Ch. 369; Re Cockell, 
A.-G., [1931] 1 Ch. 889. 


4295a. ———- --— Helping employer to perfect 
invention—-Under agreement for payment 
out of profits.|—Where a clerk assisted his 
master in perfecting an invention, for which 


J ackgon v. 





MEN’s TrRosT ee Epa 
Orry, [1925] 2 D. L. R. 536 : 

WwW. W.R. 747: 21 Alta. yj. 
O "B. R. 587.—CAN 


b a _—— Mun Go. (Ont) —- Fe 
CANADA PRESERVING ont. tioos) 
2D. “LL AR. apt shag pa . 63.—CAN. 


e i. axes.}—Re WEST 
re E.) & reoo. bettie ra D. L. R. 207 ; 
pe . R. 631: ; 2 CC. B. R. 8.—CAN. 


———— ty nere a peck aa 
or © municipality 8, by a pro 
statute, made a preferred creditor: in 
respect of business taxes, this prefer- 
enoe disappears when the statute is 
pepeeled oy a dominion statute.—Re 
Nor ae p. GRAVELBOURG TOWN 
(1922 65 D- L. R 774; 20. B. R. 
545.—CAN 


© fil. -}—A municipal 
a iy is not entitled by Bkpcy. Act, 
A 5) to priority over other creditors 
of °y 


DAL 
4986) 3 











for business taxes in respect 


of which no distress has pean thade.— 
Re CECILIAN my ier Wk Bag J 


679; 510. L. I 
—OAN. 





6 iv. ——.)— A city is in 
respect of business tax a socured 
creditor.—Re MATHESON, Ex ae PRINCE 
ALBERT W.W. (1924]1 D. L. R. 260; 
dary 1 R. 129; 18 Sake L. R. 

r) Bay —_  —— rma Nee perANDARD 
PHaRMAcY, LTp., Re ALB tea 


VINUE’S CLAIM (Alta. ) (1926) 2 2 D.L a ERs 
300; (1926]1 W. W. QR. 773. —CAN. 

6 vi. Dominion taxes— Over 
taxes due to municipality.)—Held: 
Dominion taxes preferred.-—Re ADAMS 
SHOE Co., Ex p. TOWN OF PENE- 
TANGUISHENE, [1923] 4 D. L. R. 927.— 


vii, Inco taz.J}— Re L&E 
BLANC, (1924]3 D. L. LR. 256.—CAN. 

o villi, ——— -J—Held: balance of 
income tax entitled to priority.—He 
Orr, {1924] 21. R. 120.—IR. 

LITHWICK 


o ix. ——— J—R. v. 
& ‘COLE (1921), 20 Exch. C. R. 293.— 
dere 


-——— Poll tax. sae Le BLANC, 
1934} 3D. D. L. R. 256.—CAN. 
—— Sales taxes.|—-Held: the 
Crown waa entitled to priority over all 
other unsecured creditors in respect of 
sales taxes. aes WeEsT (F. KE.) 
(1921), 68 D. R. 772; 50 3. L. R. 
ea » 20. B. x 3.—CAN. 

xii. -}—Held : a creditor 
could not rank as a secured creditor in 
prosty to the claim of the Crown for 

es on sales of goods to debtor.—Re 
NICHOLSON Sates & SERVICE CORPN 
{1924} 3 D: L. R. 693; 40. B. R. 692. 
—CAN 














—— Wer revenue re Pg cases 
in ‘Part Xi. Sect. 1, sub-sect. 6, poat. 
c ogy -——— Tazes ansesaed rior to 
aesignment.J—Held: the city had a 
preferential lien on the goods of the 
or for the above taxes.—He 
McKENZIE, EU esr Re 1 W. W. R. 159; 
. B. R. 492 2.—CAN 
di, ———.}——Held : “dobtor’s chattels 
by the to seizure for arrears of sonee 
he municipality even in the h 
the trustes.— Re HARRISON 88) 
69 dD. L. R. 658: 51 O. Le R. 6 
2C. B. BR. 360.—CAN. 


sub nom. Re ExLwoop, Fez p. 
RIVER DEP er 5s vw. Hooson, 
de 


Vol. IV.—Bankroptcy. Cases 4281a—4208. 


696; [1927] 


& patent had been obtained, u 
‘ment.to be paid out of the me ts, but which 
ent had no reference to his duties as 


OD an agree 


clerk :—Held: he was not precluded from 


469 ; 


d ti. Re LAURANCE (1923), 
55 O. L.R. 1 6; 4c. B. R. 34 49.—CAN. 

sl. Claim of inspector of taxation.) 
159; ; 40. B. R. 492. AN. 


PART XII. SECT. 1, SUB-SECT. 5. 


am. Bias of court in favour of 
creditor.)—The right of a creditor for 
arrears of wagos to stand as a preferrod 
creditor will be construed by the ct. 
with a bins in favour of the creditor.— 
Re Corson SHOR Co., [1924] 1 D. L. R. 
555.—CAN. 


4285 ix. After judgment re- 
covered.]}—The claim of a wage-earner 
to priority for his wages romains a 
fete for wages even after judgment 

been 1 covered.—-BALL v. THORNE 
(1920). 46 uL. R. 261: 60 D. L. R. 


4285 x. Earned within three 
months of bankruptcy.]— Hell: a 
workman could only rank as a Pe re- 
ferred creditor for wages earned with 
three months of the bipey.—-HoppEN 
ee (1922), 67 R. 635 .— 


4285 xi. ——— --—.]—Held: the 
director & president & the director & 
secretary-treasurer of bkpt. oo. were 
entitice to pect of for wages or 
ee in res services rendered 

bkpt. & during the three months 
Deion the dato . the assignment.— 
Re EASTERN ONTARIO MILK PRODUCTS 
Go., (19238) 1 Do. R 691; 620.L. FR. 
67 bd 21 O. W. N. 483.---CAN. 

4285 xii. }—ield;: a 
claim for wages was not contitled to 
ee not being earned within 

hree months immediately proceding 
the roceiving order.—He CONTINENTAL 
PUBLISHING Co., Hz p. Davis & Sim- 
MONG, GAN. D.L. R. 339; 40. B. R. 














4285 xili. Re OLYMPIA CAFE 
Co., Lrn., Weng Ree ee (Man.), [1927] 
1p. L. R. Yd 1: {1927} 1 W. W. R. 
131.—CAN. 

4285 xiv. ——— Commission 





payanie when pooes shipped—-Services 

ca more n three months be 7 be 
banbeupley—Goads shipped within t 
months of bhankruptcy.}—Held: the 
salesman could not rank an a preferred 
creditor in respect of such commission. 
—Re HreRouLtes RoaBer Co.. Ez p. 
ALLAN, [{1924) 1 D. L. R. 999: . 4 
Cc. B. R. §655.—CAN. 

4285 xv. Allowaance for exz- 
penses.}—Where a person is employed 
asa travelling tne a & is — hia 
expenses in addition to salary, he 
sae claim to etand as e preferred 

fo as regards both his salary & 
his expenses.-— Fe ronson Hoe Co., 











4285 evi: Truck Abive furnish- 
ing truck, gas & oto Sor time 
only. |-——He “SRXTON, (1931) 1 DL. R. 
657.--CAN. . 

4289 fa. caine ose ee | A 
travelli: salesman, selling B On 
commission, was allowed by debtor co. 


to sell. their gs a specified prices, 
any goods sold b im to be invoiced 
to the customer ti tie price at which 
he sold, & he to be allowed the diffcr- 


27 





proving for his remuneration as a clerk, or. 
from receiving three months’ salary in full. — 
Re ELuns, Ee p. HICKIN (1850), 2 3 De G. & 
Sm. 662; 19 L. J. Boy. 


14 Jur. 405; 64 
4298. Add. Annotation :—Consd. 
i eae Garage & Engineering Co. (1920), 


8; 14 L. T. O. 8. 
. R. 661. 


Moriarty 
. 783. 


ad 


enoe between the net price & his selling 
price :—Heild: not entitled to ater S 
—Ke SPRoraLiry mace LTp. Bret } 
1D. L. R. 827; 30. L . R83 
30. B. R. 617 BaT iat 

4289 ib. ——— -)—- Re VAN- 
COUVER Dress Co., Lrp., {1931) 3 
W. W. BR. 220.-—-CAN. 

4292 I. Accountant — Monthly 
salary— Part time employment. \—Held® 
he was a servant & entitled to rank as 
a proferred creer GOoRDEAN 
K'URNITURE Co., Hz p. SLADDKEN, [1923] 
4D. L. R. 1108 ; [1923] 3 W. W. R. 
630.—CAN 


4208 i. Compan oficial —~ 
Director.|-~-The mere A that a 
director who claims priority for wages 
is a superior officer of a'co. does not 
of itself deprive him of priority. The 
real question is whether the person 
maklug the claim has contracted to 
rendor service to the co. beyond what 
would come within the scope of his 
duties as a statutory officer.—Je 
rary ge a MILK PRODUCTS 

Co., (1923) 1 D. L. R. 691: 21 O. W.N, 
483; 520. L. R. 67 — CAN, 


PART XII. SECT. 1, SUB-SECT. 6. 


h i, --———.]—-The preferential rights of 
a landlord are restricted as provided 
by Landlord & ‘lenant Act, 6. 38, & 
a Jandlord cannot claim to rank as a 
preferred creditor in respect of sums 
voluntarily paid by him for taxes 
oe y bk ane —Re CRYBTAL, [1926] 

Dp. 840; 590. L. R. 44.—CAN, 


h fi. Under Landlord’s Ii ‘ey 
(Bankruptcy) Act, 1924 (c. 12) (Al 
8. 3.}--The above sect. entitles a fade 
lord to priority to tho extent of the 
amount limited thereby over all 
bkpt.’s secured creditors, including the 
Crown.—Re STANDARD PHARMACY, 
Lt., Re ALBERTA PROVINCE’S CLAIM 
(Alta.), tay 2D. L. KR. 300; (1926) 
1 W. W. It. 773.--CAN, 


h iil. Cunnot be deprived of 
pre erential lien-—- Kacept by agreement.) 











om ene nes 


as eer 











te as fz p. FORBES (Ont.), 
11926} Zz D.L oi R. 988 4 7 C.B . B.R. 319.— 
CAN. 
si. Special covenant, } 
—iZIIeld: notwithstanding ea alauso 


in a lease ag to acceleration rent, the 
landlord was only entitled to rent for 
the time the promises were occupied 
by the trustee.—CaANADIAN CREDIT 
MEN’S TRUST AASOON. v. MONKA (1924), 
$4 LB. Cc. kh. 09.—-CAN. 

en. Arrears of rent-——-Prtority over 
—-War revenue tres.J—Re SOLOMONK 
BocHNER For Co., (1924) 1D. L. R. 
685; 530. L. Rh. 497 :. 240. WN, 42, 








sp. e--The Crown 
claiming under War Revenue Tax Act 
& a landlord for arrears of runt rank 
inter se according to their priority fa 
time.—Re Davis, Far, 3D. L. ht. 
556: 4C. B. R. 698.—CAN. 


sq. -—-—— Salea tax.J— Re CALcus 
Co., Lrp., Kir p. McGuire, (1925) 8 
D. L. R. 809: 57 O. L. Ft. 2783 6 
C. B. R. 763; revag., [1925] 2 D.L. R. 
246.—CAN, 

sy. bpcereaars 
Income War Tar Act, Ua = 
HUMBERSTONE COAL Co., Lip rT. 





Tares due wruier 





Cases 4834a—4353a. 


4384a. Wife—In respect of annuit 
tenance of husband’s hourehiold.|_—Where an 


annuit 


37 1; 
4335a. 


11 R. 184, H. L. 





89 L. J. Ch. 556 ; 
668. 


NATIONAL TRUST Co., LTD., date 3 
Dd. I R. 154; 11925] 2 W. W. R. 68; 


6 Cc. B. R. 9; hari ae ateec) 1 
u ha Tt 964; Od L. R. 639.—CAN. 
nema Kees & expenses of 





sesiee. }—Tho trustce’s claira for his 
fees & oxpenses always precedes the 
Crown’s claim for taxes under War 
Revenue Tax Act, but if the landlord’s 
claim arose anterior to that of the 
Crewn, thon the trusteo’s claim will 
el poe after the an CIOnEs FF ot Sg 
de the Crown’ "8 clai DA 
[1084)3 D. L. It. 556 ; 40. ne i 608. —— 


sv. Landlord morlgagee—- Mortgagor 
atiorned tenant.}—By virtue of Bkpecy. 
Act, 8. 126, soct. 3 of Landlord: B 
Highta (Bkpey.) Act, 1924, of Alberta, 
& sect. 105 of Land Titles Act. of 
Alborta, a intgee. to whom the mtgor. 
has attorned as tenant is entitled on the 
bkpcy. of the mtgor. to be paid out 
of the proceeds of the distrainable 
assets in tho lands of the trustee, in 
priority, to all other debts, for three 
months’ arrears of rent, & the costs of 
distress, if any.— ~ Re PORTER & 
retetieey BANK OF COMMERCE, [1930) 

1W. W. R61; (1930) 1D. L. RR. 909 ; 
110. B. R. 219.---CAN. 

aw. Covenant by tenant to npaytares & 
other ecpenses.)--—-A landlord can only 
rank as a preferred creditor in respect 
of arrears of rent, & this is so even 
where the lease stipulates that tho 
tonant shall make other payments, 
namoly a portion of the taxes & costs 
of heating the I ar cars he STANLKY 
MILs Co. (1924), 27 O. W. N. 123; 
affo., (1924) 3 D he R. 40: 4¢. 4. R 

sx. ae sof distress, -—Re ey Nz, 
(1924) 1 ~W. R. 159; 4C. B. RR. 


PART <1 SECT. 1, SUB-SECT. 9. 


fi. Debt not being debt for 
Hoard rates or assersmeids. }—The Crown 
in the right of a proviuce has no 
priority over other creditors of bkpt. 
with respect to a debt due to {it which 
is not a debt for tuxes, rates or assess- 
ments.—He CARDSTON U. F. A. Co- 
OPERATIVE Assocn., Ivtp., Re Bg 
VINCE OF ALBERTA, T1925] 4D. Rk. 
897; [1923] 3 W. W. R. 651 DAN. 


f ii. -}--Re STANDARD 
PHARMACY, LYTD., Re ALBERTA A 
VINCE’B CLAIM Alta. I; ee 2bD.L. R. 
300; (1926) 1 W. W. —CAN, 

¥r i. Sates taxes.}—Sales taxes 
duo to the Dominion Govt. under 
ear War Revenuc Aot (Dom.), 

15 (c. 8), as enacted by 10 & 11 
Geo. 5, c. 71, aro merely dobts due to 
the Crown, not expressly charged upon 











AAT OT STE 





is secured to a wife 
nuptial settlement to be expended in main- 
taining the husband’s household, the wife 
enn on the husband’s bkpcy., claim to 
be paid the amount in preference to the other 
itors.— BIRKETT v. PurRpomM, [1895] A. C. 


—-— Bond to secure annuity taken in 
payment.]—-Where a woman lends money to 
her husband [to help him in his business] & 
then accepts from him, in lieu of the oney 
lent, a bond to secure an annuity payable b y 
him for her life, & he subsequently is adjud 

cated bkpt. or dies insolvent, she may claim 
in the bkpcy., or in the administration by the 
ct. of his estate, for the value of the annuity 
in competition with the creditors of the 
husband.—Re SLADE, CREWKERNE UNITED 
BREWERIES, Lrp. v. SLADF, [1921] 1 Ch. 160; 
124 L. T. 232; 64 Sol. Jo. 


for main- 
y an ante- 


534. 


L. 


160. 
4353a. 





4338. Add. Annotation :—Refd. 
(1921), 37 T. L. R. 625... 


4342. Add. Annotations : —Consd. 
Finance & Guarantee Corpn. 

Jo. 283. 
man, The Trustee v. Keith, Prowse (1925), 
183 L. T. 814. 

4345. Add. Annotation :—Refd. Dennistoun v. 
Dennistoun (1925), 69 Sol. Jo. 477. 


43538. Add. Annotation :—Refd. Re Slade, Crew- 
kerne United Breweries v. Slade, [1921] 1 Ch. 
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4886. Add. Annotations :-——Consd. Re Slade, Crew- 
kerne United Breweries v. Slade, [1921] 1 Ch. 
160. Distd. Re Oumming 
Neilson & Craig v. The Trustee, [1929] 1 Ch. 


& West, Ea p. 


Re Wombwell 


Re Regent 
(1930), 69 


Refd. He Wilson, Ha p. Sala- 


Debt left on deposit with debtors.] 


—A. creditor for a sum of £100,000 of a firm 
of merchant bankers in May, 1918, agreed 
with the debtors to leave the debt on deposit 


with them until,Jan. 1932, at interest, with 


the assets of debtor.—Jze Wrst (F. E.) 
& Co. (1921), 62 D. L. R. 2073; 50 
o. 2 R. 631; 3C. BR. R. 3.—CAN. 


ia. —— '—12 & 13 Geo. V. 

(c. "47). amending Special War Revenue 
Act, 1915, & by sect. 17 making the 
taxen to which it refers a Hen or charge 
pen the property of a debtor in favour 
the Crown, & directing that this 





lien shall prevail, notwithstanding the 
pros mroue of we Bkpcy. fea does not 
n terms repeal the Act; 


the repeal o ete ae in wets by 15 & 
16 Geo. V. (c. 26), 8. 9, leaves eae 
prerogative right to prior’ payment in 
@ case of bkpcy. untouched. By 
sects. 86 & 51 of the Bkpcy. Act, the 
Crown has surrendered its prerogative 
to be paid debts duc to it in priority 
to debts due to a subject, save only* 
debts that fall within sect. 51, sub- 
sect. 6.—IJ%e Moorkt (D.) Co., Lrp., 
{1928) 1 D. L. R. 883; 61 0. L. R. 

ee fis B. R. 338, 479.—CAN. 


-—— —— .. ]— He WILNER (Ont.), 
gist L. R. 396; 8C. B. R. 616.— 
Re A. Puccini & 
yt foa0) 2 D. L. R. 558; 630. L. R. 


— ———, ]J— 


re 10C. B. lh. 408. —CAN. 

rid. -— -J--Re to ee Co., 
[1930] 4 be lL. T3820; 1c. BR. 
479.---CAN. 

r i. —— Charge against ae ad- 


mitted as seliler’s effecis.}—Leld: to 
take priority over the Hen for costs 
iven un = execution = creditor.— le 

IneY, Re ANTHONY SALT Co., Ie 
Crown's Customs Duties CLAIM, 


f1925) 4 D. L. R. 790: 11925) 3 
W. W. R. 683.—CAN. 
yr fil, ——— Health Insurance con- 


tribulions.J~—-On o claim for arrears 
duc in respect of Health Insurance 
apnteibutions. alleged to be recoverable 
as Crown debts ranking next after the 
usual preferential payments :—Weld : 
Health Insurance contributions were 
recoverable only as a civil debt.—Zte 
LINDSAY, [1926] N. 128.—IR. 


r iv. ——- Debt aus to Land Com- 
mtssion.)}—Held : referential debt. 
—Re MALONEY, [1926] I. R. 202.—IR. 


sa. Surety paying Crown debt.J—A 
surety who a aid the indebtedness 
of the principal debtor to the Crown ir 
entitled to stand in the same position 
ars tho Crown & to cxercise its remedies 
for the recovery of the debt.— te PATHE 
FRERES PHONOGRAPH Co. OF CANADA 
(1921), 64 D. L. R. B2R 3 a 50 QO. L. R. 
644: 2C. B. R. 21.--CAN. 


PART XII. SECT. 1, SUB-SECT. 10. 
Fees & expensern of trustee.}-—See 


28 


a 
er nen a A A CCR, 


cases in Part VII., Sect. 5, sub-sect. 2, 
A., ante. 

t f. ——. }—CRAWFORD & CO. v. 
finns & Co. (1817), 1 Nfld. L. R. 
43.—NFLD. 

t il. ——— ——.])—Frrous & GLEN 
INSOLVENT ESTATE (1831) 2 Nfid. 
L. ht. 27.—NFLD. ¢ 

4331 4. Judyment  creditur — Regis-- 
tered certificate of judgment.j}——-A judg- 
ment creditor of a bkpt., who has 
registered a certificate of judgment 
with the district registzar, is not en- 
titled to a licn against the estate for 
the costa incurred in obtaining ne 
jJudginent.—Re YAWOSKI (1922), 

D. - i: a gels 1 W. W. R. 296 ; 


aaa - the trustee 
ate pay the sheriff's fecs & charges, 
including poundage & the costs of the 
execution creditor in priority to all 
other charges or claims.—Re ToRONTO 
METAL & Wasre Co. (1921 67D. L. BR, 
111; 510. LL. R. 287; 2C. B. R. 138. 


a 
° 











-} > Re CAMPBELL i ale 
Misia: LTb., 1931] 2D. L. R. 04 
CAN. 


sb. Costs of actin continued by 
trustec—With «authority of court.}— 
Wield: costa incurred after the insol- 
venecy preferred.—MYERSON v, GRREN 
CAN. 

m i. Price of goods supplied to debtor 
_W ith approval of trustee—For con- 
dr of business after bankruptcy. } 

Meld: accounts for such gocee. pre- 


; ferred. —e eta {1923} R. 


$48; 53 0. L. R. 36.—CAN. 
sc. Moncy- sensi }—~In no case can 


a person who lends money to another 
before the Jatter’s bkpcy. rank as a 
oaned.—RODDEN v. GOODMAN (1922), 
67 D. L. R. 635 GAN, 

authorised assignment. amit Vi conaoN, 
Ez _p. GOLDBERG (N. B.), 

Be. Arrears of maintcnayce of lunutic.)} 
—A person of unsdund mind having 
nance to the institution where he had 
been kept were allowed aftcr debts due 
costs of his committee.— Re MaGuirs, 
{1923} 1 I. R. 108.—IR. 


referred cieditor for the money Fro 
sd. Solicitor—Costs 
[1927] 2 
D.L. R. 363; 8 C. B. R. 258.—CAN., 
died insolvent, arrears due for mainte- 
to the Crown, & in priority to the taxed 
PART XII. SECT. 2, SUB-SECT. 1. 








4335 vili. Payment of debt 
by wife as wa deterred for husband. ela: 
wife not a credito —Re 
BaRRON, Hr eer (1924) 4 


D. L. R. 1307 ¢ "1c B. R. 624.—CAN. 


commission to be paid to nominees of the 
creditor—namely, O. & his family; & it 
was further agreed that O. should be credited 
with a share of the firm’s profits, which in 
fact he subsequently drew from the firm. 
In July, 1920, the debt was, by the direction 
of the creditor, transferred in the books of 
the debtors to F., who agreed with the debtors 
to leave the debt on deposit with them until 
Jan. 1932, upon the conditions expressed in 
the former agreement, as if F.’s name had 


. been inserted therein instead of the name 


of the original creditor. On Feb. 24, 1926, 
F. transferred the debt in equity to O., & 


Vol. 1V.—Bankruptoy. Cases 4358a—4559a. 


modation bills drawn by F. on & accepted by 
the firm for which, as between F. & the firm, 
F’. through not having supplied the necessary 
funds, was liable, F’.’s liability arising in every 
case from contractual liabilities undertaken 
by FE. towards the firm at dates earlier than 
Mar. 2, 1926 :—-Held: upon the proper con- 
struction of the agreement of May, 1918, the 
creditor did not advance moncy to the debtors 
on a contract that she should receive a share 
of the profits of their business within Partner- 
ship Act, 1890 (c. 39), s. 2 (8) (d), with the 
result that O.’s proof for the £100,000 was not 
liable to be postponed to the claims of the 


on Mar. 2, 1926, the debtors had notice of other creditors.— He Pinto Lerre & 
that assignment. On Mar. 15, 1926, a receiv- NepHtiws, Lz p. Des Oxtvags (VISCONDE), 
ing order was made against the debtors on [1929] 1 Ch. 221; 98L. J. Ch. 211; 140L. T. 
their own petition, & shortly afterwards 587; [1928] B. & O. R. 188. 

they were adjudicated bkpts. Between | 4357. Add. Annotations :—Consd. Re Cumming 
Mar. 2, 1926, & the date of that order F. & West, Ex p. Neilson & Craig v. The Trustee, 
became indebted to the firm in the sum of [1920] 1 Ch. 534. Refd. Re Slade, Orew- 
£15,000 for moneys expended by the firm kerne United Breweries v. Slade, [1921] 1 Ch. 
between those dates in taking up accom- 160. : 





Part XIII.—--Distribution of Estate and Payment of Dividends. 


4366a. Agreement for distribution contrary to Fenton Textile Assocn. (1930), 99 L. J. Ch. 


bankruptcy en ae v. WAIN- |. 358. 

WRIGHT (1839), 6 Bing. N. C. 174; 8 Scott, ; ae. tee a . ap. 1192 

280; 9L. J.C. P. 107: 133 1. B. 68. Rane ee cane :—~-Distd. ve Moulder, [1929] 
Annotation :—Distd. Prince v. Haworth, [1905] 2 K. B. 768. 44842. Proof subsequently reduced.]—Re 


Tee ae Bic tetany arate a Home & SEARLE, HOARE & Co., No. 3210a, ante. 
Solonial Insce. (1928), 44 T. L. R. 718. Refd. | 4487, Add. A ‘on :~-Refd. D . Dewo, 
Re Gurwiez, Ex p. Trustee (1919), 881. J. K. B. Snociod © Saondon (omy ie 
740. 4494. Add. Annotation:-—Retd. Re Home & 
4432. Add. Annotation :—Consd. Re Fenton, Ex p. Colonial Insce. (1928), 44 'T. L. R. 718. 


Part XIV.—Administration in Bankruptcy of Estates of 
deceased Insolvents. 


4545. Add. Annotation :—N.F. Latter v. Juckes 
(1926), 42 T. L. RR. 723. 

4547. Add. Annotation:—Refd. [Ite Sarjeant, 
[1923] 2 Ch. 302. 

4549. Add. Annotation :—Consd. Re Cockell, Jack- 
son v. A.-G., [19381] 1 Ch. 3389. 

4551. Add. Annotation :—Refd. Re Cockell, Jack- 
son v. A.-G., [1931] 1 Ch. 389. 

4555a. Adjudication before death.]|— 


. Jackson v. A.-G., [1931] 1 Ch. 389. 
Debts incurred for necessaries by a bkpt. 
after adjudication, & also funeral expenses | 4559a. Administration of estate of undis- 


to a reasonable amount, may properly be charged bankrupt—Right to after-acquired 

paid out of money accumulated by the bkpt. property.|—Jtc SARJEANT, No. 1808a, ante. 

since the adjudication. 7 .|—See, now, Bkpcy. (Amend- 
The sect. does not deprive the bkpt. of those ment) Act, 1926 (c. 7), 8. 3. 


fruits of his personal exertions which are 
necessary to enable him to live; in other 
words it is only the surplus over & above that 
which vests in the trustee (TOMLIN, J.).— 
Re WALTER, SLOCOCK v. OFFICIAL RECEIVER, 
1929] 1 Ch. 647; 98 L. J. Ch. 403; 141 
L. T. 319; [1929] B. & C. BR. 63. 

4556. Add. Annotations :—Refd. He Webb (Smith- 
field, London), [1922] 2 Ch. 3609; Fée Cockell, 




















T XI A - a 3 to recover money paid in error.|-——Held : etition for the administration in 
py A season = hehe cuca ” | not maintainable, it not being open to [kpc . of a deceased debtor's estate it 
claims — Whether Pipi on sleleytel ¢ | the judge to behind the declarcd | is suffictent to establish that the estate 
gucided | —BiRrT De SRN | NTT Da eave; “30 NC STUC | of the pollon Mee Nowaros (anne 

’ ry f XL. R. 38753 . 8. RK. | of the petition.— Re 

Wiitrams, (1831) 3 D. L. R. 485.— | O2Th LD“ (1929), 29 8, RN. & W. 330: 46 
7 N. S. WwW. WwW. N. 1il F 1 A. B. Cc. 39.—~ 
PART XIV. SECT. 1, SUB-SECT. 1. AUS. 


sg. Time of insolvency.)--- Upon & 


PART XIII. SECT. 6. 
sf. Refund— Action in county court 


Re RE ete ones emat 
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Cases 4819—5050. 
4819. Add. Annotation :—Refd. 
(1926), 70 Sol. Jo. 1161. 


4836. Add. Annotation :—Refd. Re A Debtor, 
{1928] Ch. 199. 


4850. Add. Annotation :—Consd. 
West Derby Assessment Committee, 
(1931), 47 T. L. R. 468. 


4857. Add. Annotalign :—-Refd. Ie Barley, [1923] 
1 Oh. 177. 


Re Mathieson 


Bottomley vw. 


etc. 


4860. Add. Annotation :—Consd. te Barley, [1923] 
1 Ch. 177. 
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were ae Annotation :—Consd. Re Barley, [1923] 
wee Add. Annotation :—Consd. Re Barley: [1923] 
4876. _ Ada . Annotation :—Refd. Re Barley, [1923] 


4888. Add. Annotation :—Consd. Re Barley, [1923] 
1 Ch. 177. 


4894. Add. Annotation :—Refd. Re Barley, [1923] 
1 Ch. 177. 

49i4a. ——— Point not taken in court below. }|— 
Re DEBTOR (No. 16 oF 1922), Ea p. THE 
DEBTOR, No. 875a, ante. 


Part XVIII.—Order of Discharge. 


5023. Add. Annotation :—Consd. Re Kutner, [1921] 
3K. B. 93. 


5035a. Payment of money in consideration of— 
Void.]—A., an insolvent, having pctitioned 
the ct. for the relief of insolvent debtors to be 
discharged out of custody ; 


was opposed by B., a creditor, & remanded 
to a future day. Before that day arrived, 
©., who acted as the attorney of A., in con- 
sideration of B.’s withdrawing his opposition 
to A.’s discharge, undertook that B. should 
be the sole assignee of A.’s estate, & should 
receive £100 out of it within three weeks 
from his appointment :—Held: this agree- 
ment was contrary to the policy of the 

insolvent act, & therefore void.—MURRAY v. 

REEVES (1828), 8B. & C. 421; 2 Man. & Ry. 

K. B. 423; Dan. & LI. 161; 108 E. R 

1099; sub nom. MURRAY v. Remp, 6 L. J. 
O.S. K. B. 348. 

Annotations :—Apld, Hall v. Dyson (1852), 17_.Q. B. 785. 
Consd. Lovita's Llaim, {1894} 3 Ch. 365. Refd. Gilmour 
v. King (1833), 3 ‘Tyr. 581. 

5085b. ———~.}— An agreement by the attorney 

of an insolv ent with one of the creditors, who 
has given notice of opposition to the in- 
oo s discharge, to pay such creditor’s 
sum of money in consideration that 
he will withdraw his opposition, is void ; 
such consideration being contrary to the 
poy of the Insolvent Debtors Act, & a 
aud upon the other creditors, although it ao 
not Pappene that the money is to be paid out 





& having been. 
DROUsHE | up before that ct. to be examined,, 


DYson 
224 ; 
117 


of the insolvent’s funds.—-IALL v. 
ee 17 Q. B. 785; 21 L. J. Q. B. 
18 T. O. S. 63, O38 ; 16 Jur. 270; 
E. a 1481. 


Annotations :—Consd. McKewan v. Sanderson 
15 E , 229; McKewan v. Gandorson,, ete . 20 1 
65 5 vita's Claim, (1894) 3 Ch. Is v. 
Mitson (1853), 8 Ex ch. 751 s Lound rs Gcinwale (1888), 
39 Ch. D. 605; Kearley v. Thomson (1890), 24 Q. B. D. 
742; Windhill L. B. of Health v. Vint (1890), 63 L. T. 366. 


5038a. |—A bill of exchange given to buy 
off opposition to bkpt.’s last examination & 
the allowance of the certificate :—Held: 
a ee .—REEVES v. HAWKES (1862), 
6 3 


5039a. ——.]—Held: a fraud on other creditors. 
—RoGeErs v. KinastTon (1825), 2 Bing. 441; 
10 Moore, C. P. 97; 3L. J. O. 8. cle 17: 
130 EB. R. 376. 

ernie :—Refd. Sweenio v. Sharp (1826), 12 Moore, 


ae 





50389b. ——-.]—Held: the agreement was illega].— 
HILits v. Mirson (1853), 8 Exch. 751; 22 
L. J. Ex. 273; 155 E. R. 1555. 
Annies :—Refd. Eound v. Grimwade (1888), 39 Ch. D. 
3. 


50389c. S. P. HUMPHREYS v. WELLING (1862), 1 
H.&C.7; 821. J. Ex. 33; 6L. 1.250; 158 
BR. R. 780. 

5043. Add. Annotations :-—Apld. Ive National Bene- 
fit Assurance Co., [1931] 1 Ch. 46. Refd. 
Anderson v. Daniel (1923), 93 L. J. K. B. 97. 


6050. Add. Annotation :—Consd. He Kutner, [1921] 
‘3 K. B. 93. 


PART XVII. SECT. 4, SUB-SECT. 3. 


4855 ti. ——-.}—Where an applica- 
tion to : ‘judge ‘of this ct for leave to 
ey from a judgmont of a provincial 
of appeal in a matter aris under 
the Bkpoy. Act is mado within the 
pak ct specified by Bkpcy. Rule 72, 
ere tho specified fourteen Saget bs 
notice has not been given C4) 
adverse party, the application mon be 
dismissed ; the judge has no power to 
extend the time.—Re Noktri SHORE 
TRADING Co., oe Ri ars 
INGTON Asscr. Co. Gaa@ 
haar ha (192612 D. Ly R136; i028) 
Cc. 180; 10 Cc 


4855 ill, -———~.}—--kke WrEsBRER, VA 
LINSKY ®, Bacon, {1931] S&C. RB. 498. 
eo 
a WEBREY (No, 2), 
issn. L. RR. 244. —CAN, c 


4855 v. JjJ—Re Suita & How 
Lrp., [1981] 5. 8. OC. R. 5038.—CAN, 


PART XVII. SECT. 9. 


sk. Jurisdiction of Court of Appeal 


of British Columbia.)—The above ct. 
whon act as ap appeal ot. in bkpcy. 
has comple jurisdic bi ovor eh — 
Re KWONG TAI CHONG Co. (ASSIGN 
a (1 922), 65 D. L. R. "132; (1922), a 
RK. 229; nom. CANADIAN 
Caen Men’s Trust Agssoon., LTb. t. 
JANG Bow Kerr & YIN Sure, 31 
B. C. R. 40.—CAN. 


PART XVIH. SECT. 3, SUB-SECT. 1. 


$013 i. Whose interests court must 

consider— Public snr pabernd }-On_ con- 

Pia on the application of a fortyphiel for 

scharge under Bkpcy. A 

eotiry bo had not only to the. interests 
of bkpt. & his creditors, but also to the 

blic.—Re SCEPTRE 

HaRDWaRE Co., [1923] 1._D. L. KR. 

an W. R. 966; 3 


5014 i. ——— Bankrupt yale" Sad JONES, 
ese) N. ZL. R. 318.— 
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d i. —-— Reasons of trustce’s report. )— 
ne MCKENZi8 (Man.), (1926} 4 D. L. R. 


PART XVII. SECT. 3, SUB-SECT. 2 


li. -/-The pe Se anting or refusing 
of a discharge to a bkpt. or the imposi 
tion of terms with respect to it aro 
mattors for the pacrcie of judicial dis- 
cretion; therefore ellate ct. 
will hesitate to intettaxe < an order 
made upon reasonable unds, but it 
may moder the conditions imposed 
they appear too onerous.—Re 
LOBEL, {1929} 1 D. L. R. 986; 1 
Ww. w. ~ 326 ; Tae L. R. 48; 10 








Cc. B. R, 350.— 
PART XVIII. a 5, SUB-SECT. 1.— 
: ry 

gi. Insol due to world 
conditions Ww possibility of 
payment of debts. 2 HarFusE (N. 8.), 
yah DL. 321; 10% B 

70.—CAN. 


5052. Atter this case add ‘‘ See, also, Nos. 1654- 
« 1657a, ante.’ 


5093a. - Meaning of ‘‘ debt.”*] — Re Bou.ton 
BROTSERS & Co., No. 1657a, ante. 


5262. Add. Annotation :—As to (2) Refd. Re 
Kutner, [1921] 3 K. B. 93. 


5264a. —-—- Condition suspending discharge until 
larger dividend than ten shillings in the pound 
ae Rp Ot. of Bkpcy. is not empowered 
by 1914 Act, s. 26, to suspend the discharge 
of a bkpt. until a dividend higher than 10s. 
in the pound—in this case 15s. in the pound—- 





has been paid to his creditors.—Re KuTNER, 
[1921]3 K. B. 93; 90 L. J. K. B. 1264; 125 


L. T. 458 ; 37 T. L. R. 667; [1921] B. & O. RB. 
113; sub nom. Re Kutnenr, Fer p. DEBTOR v. 
OFFICIAL RECEIVER, 65 Sol. Jo. 604, C. A. 


5288. Add. Annotation :—Refd. Re Barley, [1923] 
1 Ch. 177. 


5352a. ———- ——— Illegal agreement with creditor— 
Debt not revived.) —TABRAM v. FREEMAN 
(1834), 4 B. & Ad. 887; 2Cr. & M. 451; 4 
Tyr. 180; 3L. J. Ex. 185; 110 E. R. 690. 

Annotation :—Refd. Wilkin v. Manning (1854), 9 Exch. 575. 


5364a. Liability under annuity deed.]—Dovua as 
v. SMITH (1846), 13 Jur. 294. 


5367. Add. Citation :—sub nom. Re MrncHANT 
TRADERS’ Syip, LOAN & INSURANCE ASSOCN., 
Ez p. CHAPPELL, 19 L. T. O. S. 29. 


5887. Add. Annotation :—Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 


5387a. On forfelture clause—Conditional dis- 
charge.]---(1) The discharge from bkpcy. of 
a life tenant with the common form protected 
life interest, such discharge being conditional 
on his paying a sum of money, does nev have 


PART XVIII. Soo 5, SUB-SECT. 1.— 


ee 


6078 ii. ——~ -l—The est as 
to whether a debtor’s book-kecping 





or unconditiona) discharge ; but, while 
entertaining grave 
appet. was entitled to any discharge 
af all, made anu order suspendin 
discharge until a dividend of no 


(Uh Ve BAREFUDEEY ass 5052—5455. 
the effe 


of the forferPUtting an end to” 
in fact been paiu. “U8 if the mone 
(2) Where there tb A a 
the terms of which the #USt of a fund under. 
apply the income of the faees are bound to 
way on a given future contingeriLa particular 
who takes the income as a result of t@ person 
on the happening of’ the contingencyrust 
erson who has an interest of a kind whicn, 
ut for the forfeiture clause, is capable of 
vesting in his trustee in bkpcy.—Re OCnLark, 
CLARK v. CLARE, [1926] Ch. 883 ; 95 IL. J. Ch. 
325: 135 J. T. 666; 70 Sol. Jo. 344; [10926] 
B. & C. R. 77. 


5897. Add. Citations :—Bail Ot. Cas. 
Jur. 165. 


5899a. Revives debt.)—Hatr v. Vernier (1770), 
2 Wm. BI. 724; 96 BE. R. 425. 


5399b. S. P. Brest v. Barker (1782), 8 Price, 
633, n.; 146 H.R. 1286; sub nom. Brat v. 
BarBer, 3 Doug. K. B. 188. | 
Annotations :—Consd. Wilson v. Komp (1815), 3 M. & S. 
505. Apld. Sweenie v. Sharp (1826), 12 Mooro C. P. 163. 
.» Blackbourn v. Ogle sen) 8 Price, 526; Drow v. 
Jefferies (1820), 8 Price, 531. 
5402a. S. P. Horton v. MoGaGrRIDGE (1816), 6 
Taunt. 563; 128 KH. Wt. 1164. 


5424a. S. P. TURNER v. SCHOMBERG (1745), 2 
Stra. 1283; 03 I. R. 1152. 
Annotation :—Folld. Balloy v. Dillon (1759), 2 Burr. 736. 


5424b. S. P. WILSON v. Kemp (1815), 3 M. & S. 
5695; 105 H.R. 733. 

Annotations :—N.F. Blackbourn ». Ogle (1829), 8 Price 
526. Consd. Re Ganderer (1822), 1 L. J. O. S. K. B. 16; 
Peers v, Gudderer (1822), 1 B. & C. 116. 

5455. Add. Annotation :—Refd. Indian & General 

Investment Trust v. Borax Consolidated, 
{1920} 1 K. B. 539, 


peration 
8 not 


151; 17 


5269 iv. -—-—-- ——.]—Jte FLETONER 
& Furronir (Sask.), (1930) 1 D. L. KR. 
218; 11 CG. B. RR. 70; [1920] 3 
W. W. R. 175.—--CAN. 


doubts whether 


the 
less 


methods are those usual & proper In 
the businese carried on by him is 
whether debtor can at any time tell 
therefrom just bow he stands to his 
aasote & liabUities.—7e MoRDEN ee 
66 D. L. R. 332; [1922] 1 W. W. Rh. 
519; 20. B. Rh. 189.—CAN. 


5031 ii. ———.}—KEven when a debtor 
pays less than fifty cents in the dollar 
to unsecured oreditorr & has not kept 
proper bouks of account, he may obtain 
his discharge if the bkpcy. appears to 
bave been an honest one & he produces 
reasonable oxcuses for his failure to 
are account books,—Re CoviNaToNn, 
{1923} 4 D. L. R. 946.—CAN. 


6081 fii. ——-.]—Re Newsome (Ont.), 
CANS 3D. L. R. 828; 8C. B. R. 279.— 


PART XVIII. SECT. 5, SUB-SECT. 2. 


ri. —— Until payment of specified 
dividend.}—Qn an ps Pav spael by 4 
bkpt. for an order of discha the ct. 
found that the conduct of the debtor 
poe to & leading up to the arsignment 

ad been characterised by various facta 
of tho kind enumerated in sect. 143 of 
the Bkpcy. Act, & refused an immediate 


than 50 cents on the dollar had been 
paid to the creditura.-—J?e RUNNER 
(Man.), [1928] 1 W. W. R. 930.-——-CAN. 

5238 {. For what nertodl—Not less 
than minimum perind— Misconduct.|-— 
Re MoConmack (Ont.), (1927]2 D. L. R. 
492; 8C. B. R. 211.-—CAN. 

zi, -——— ——.])—Debtor had mis- 
represented his financial position for 
the purpose of obtalning credit. The 
ot. fixed the time for discharge at three 
yoars from the date of the order.— 
Re TuiRseRN, [1924] 1 D. L. RR. 588; 
(1924) 1 W. W. 0.197; 34 Man. L. R. 
125.—CAN. 


PART XVIII. SECT. 5, SUB-SECT. 3. 


5269 ifi. —-—- ~-—-.]—Where tho 
assete of the assignors, a partnership, 
were not equal to fifty conta in the 
dollar on their unsecured Habilitics, & 
the ct. waa not fully satisiied with 
explanations on @crtain matters given 
by a partner asking for his discharge, 
an order was made for his discharge 
on his consenting to judgment against 
him.—dte ScertReE Harpwarr Co., 
(1923) 1 D. L. KR. 1201; (1923) 1 
WwW, W. R. 966; 3C. B. R. 734.—-CAN. 


PART XVIII. SECT. 6. 


g i. —— Creditor without notice of 
insolvency.J—-Tho ct., on the applica- 
tion of a creditor, annulled the com- 
position order & the discharge & made @ 
recoiving order.——-Re Mckay, Kz p. 
Manon, (1924) 4 D. L. . 807; 5 
OC. B. R. 81.—CAN. 


PART XVIII. ake 7, SUB-SECT. 2.-— 


sl. Liability for neceassaries---Medical 
expenses.J—Held: debtor's discharge 
did not free him from Ilability to pay 
for necessaries which included medical 
expenses. — Ke REYNOLDS, [1924] 4 
D. L. R. 104 4 5 C. LB. R. 69.—-CAN. 

sm. Liahility to reimburse surety.|— 
K. was surety for puyment of a debt 
due by G. to D . applied to be 
declared insolvent & in due course G. 
was discharged. LD). then sued K. & 

ot a decree agaiust him. Thereafter 
Kc. sued G. for recovery of the amount 
which he had been compelled to pay :— 
Held: the ordor of discharge was 4 
bar to the aunit.—-GANOADHAR 
oo (1928), I. L. BR. 60 All, 606.— 


faa bine 5685 - ENGLise ABD “EmpPree DIGEST SureLEMEnT. 
Part “x1X.-—Sta at of Affairs and Discovery of Property. 


140 L. VP mor «24 Q. B. D. 406” read 
B475. Cita’. D. 406,” 








application for discharge ’’ read ‘* ——- —— 
—— All matters considered on application 
for discharge.”’ 

ea ae ae ec 
— _ Letter returned marked cial Receiver, | pid. 
‘* gone away.’ kpt. cannot escape service Re Jawett, [1920] 1 Ch. 108. 

of an order of the ae by leaving his last known | 5490a. -——- —— Questions as to loss of 








address, & there is nothing in 1914 Act, nor 
in Bkpcy. Rules, to say that a registered 
letter which does not reach debtor is not good 
service. Where, therefore, a copy of an 
order that bkpt. should attend at a specified 
time & place for his adjourned public 
examination, had been sent by registered 
letter & returned through the post, marked 
‘gone away,’ & warrant was ordered to be 
issued for iis arrest.—Re Levy (1924), 68 
Sol. Jo. 419; sub nom. Re Levy, Ex p. 
oe REcHIVER, [1924] B. & OC. R. 19, 


. Add. Citation :—sub nom. Re TEMPLE, | 


Ea p. TEMPLE, 2 Rose, 22. 


§495a. ——— ——- ———- —-— -]}—The object of the 


public examination of debtor is not merely to 
obtain a full & complete disclosure of his 
assets & the facts relating to the bkpcy. in 
the interests of his creditors. but is also for 
the protection of the public; & debtor is not 
entitled to refuse to an. wer questions put to 
him at his public examination on the ground 
that by so doing he may incriminate himself. 
In the course of his public examination 
debtor refused to answer a question on the 
round that he might thereby incriminate 
1imself. On the case coming on before the 
judge he interviewed debtor in his private 
room & on his return into ct. stated (1) that 
he was not satisfied that an answer to the 
question would result in further assets or 
secure rights for the creditors, & (2) that he 
was satisfied that there were serious personal 
reasons why it would be to debtor’s detriment 
to answer the question in public :—Held: 
neither of the reasons given by the judge for 


5499b. ———- ——— 


proDes ys eld :. though the words ‘“ with 
ntent to deceive or to defraud ” were absent 
from 1914 Act, s. 157 (1) (c), the jury had still 
to consider whether deft. knowingly & with 

intent to deceive or to evade the Act either 
made statements that were unsatisfactory in 


the sense that they were untrue or grossly 


exaggerated or intentionally evasive, or made 
statements without caring whether they were 
true or not.—R. v. PHILLIPS (1921), 85 J. P. 
120. 





Questions in the public 
segdyaen Nov. 1927, the debtor, who had 
practically no capital of his own, suffered 
judgment for an po nancen & costs for selling 
lamps in infringement of a patent. In 
Aug. 1928, the debtor was adjudicated bkpt. 
on the patentees’ petition for non-payment 
of those costs. At his public examination on 
Oct. 19, the bkpt., who was admittedly still 
dealing in electrical goods, on being asked by 

the registrar where he had obtajned the imine 
that he sold when he was in business, refused 
to answer the question :—Held: as it was 
not oer that the disclosure of the source of 
supply might not lead to the disclosure of 
further assets, e.g. claims to commission or 
otherwise, or might not be in the public 
interest, by enabling the supply of infringing 
Jamps to be stopped at its source, the bkpt. 
must answer the question.—Re JAWETT, 
[1929] 1 Ch. 108; 98 L. J. Ch. 7; 140 L. T. 
176; [1928] B. & C. BR. 78. 


5505. Add. Annotations :—Refd. Re Paget, Ex p. 


Official Receiver, [1927] 2 Ch. 85; Re Jawett, 
[1929] 1 Ch. 108. 


5512. Add. Annotation :—Apld. Re National Bene- 
fit Assurance Co., [1981] 1 Ch. 46. 


5519. For existing paragraph read— 

“‘ The jurisdiction conferred on the ct. by 
1883Act, s. 27, to order that any person, who 
if in England would be liable to be brought 
before it under the sect. shall be examined 
in Scotland or Ireland, ‘‘ or in any other place 
out of England,”’ must be read with some 
limitation & does not extend to places abroad 
which are not within the jurisdiction of the 
British Crown.” 


declining to order debtor to answer the 
question was a sullicient reason.—Re PAGET, 
Ke p. OFFICIAL RECEIVER, [1927] 2 Ch. 85; 
96 L. J. Ch. 377; 187 L. T. 369; 43 T. L. R. 
155; 71 Sol. Jo. 489; [1927] B. & C. R. 
118, GC. A. 

Annotation :-—Apld. Ite Jawott, [1929] 1 Ch. 108. 

5495b. ———-  ——--- Answers disclosing secret 


formulas for manufacturing proprietary 
articles.|—-He KEENE, No. 581L1a, post. 


5496. For ‘ -—— All matters considered on 








FE eek a tee ee eae ete meat | 


Part XX.—Property alii for ‘Distribution amongst 
Creditors. 


5684. For the words “‘ Admission or rejection of pal crate of proofs, see, generally, Part VIII., 
proofs.]— See, gencralty, Part VIII, anie,”’ 
following this case, read “ Admission or 





existence :—Held: the ego pro- 
y in the goods Linen ae ene 


rustees. -—- MCINTOSH 
(1865), 11 N. B. R. (6 AIL) of OAR 


PART XX. pita bs 
bi. —— Trustee { eristence 
of property. +-—Deft. Legeintntls n pleaded 
property in himself. He had assigned 


all his proveny to trustees for the 
benefit of creditors, but kept 
 pggrenioe alee often the gooda in question, & 
he trustees did not know of their 


| 34 








a 


5696. Add. Annotation:—Refd. Re Wothered, 
Ez p. Salaman, (1926] Oh. 167. 

5738a. Definition of property—1914 Act, s. 167 
— What Included —Passport.] — A passport 
issued by the British Passport Office on behalf 
of the Secretary of State for Foreign Affairs 
to & person who afterwards becomes bkpt. 
is the property of the Crown & not the 
“property "’ of the bkpt. within above sect., 
& where a bkpt. has passed his public examina- 
.tion & has not been guilty of any misconduct 
& desires to go abroad to carn his living the 
ct. will, in a proper case, direct the passport 
to be handed to the bkpt.—Re Suwa.ksy, 
SUWALSKY v. TRUSTEE & OFFICIAL RECEIVER, 

| [1928] B. & O. R. 142. 

6747. Add. Annotations :—Retd. Re Webb (Smith- 
field, Londqn), {1922} 2 Ch. 869; Re Cockell, 
Jackson v. A.-G., [1931] 1 Ch. 389. 

5749. Add. Annotations :—Consd. Re Debtors (No. 
771 of 1926) (1926), 48 T. L. R. 9. Expld. 
Re Fredericke & Whitworth, Ex p. Hibbard, 
[1927] 1 Oh. 253. 

5754. Add. Annotations :—Apld. Re Collins, [1925] 
Ch. 556. Distd. Earle v. Hemsworth R. D. C. 
(1928), 44 T. 1.. R. 605. 

5760. Add. Annotationa :—Consd. Re Debtors (No. 
771 of 1926) (1926), 43 T. L. R. 9. Expld. 
Re Fredericke & Whitworth, Fa p. Hibbard, 
[1927] 1 Ch. 253. 

5760a. ——— Money pald in compliance with subse- 
quent bankruptcy notice.|—Re Denrons (No. 
771 of 1926), No. 923a, ante. 


5761. Add Annotation :—Refd. Re <A Debtor, 
{1928] Ch. 199. 


5766. Add. Annotation :—Consd. Liptou v. Bell, 
{1924} 1 K. B. 701. 


5769. Add. Annotation :—Refd. Re Gunshourg, 
[1920] 2 K. B. 426. 


5775a. }—On Sept. 20, 1917, debtor trans- 
ferred his assets, including certain furniture, 
to aco. formed by him. On Sept. 27 he com- 
mitted an act of bkpcy. upon which a petition 
was presented on Oct. 8, & a receiving order 
was made against him on Oct. 24, followed 
by an adjudication on Dec. 12. After 
the date of the receiving order part of the 
furniture was sold by the co. to a bond fide 
purchaser for value without notice, by whom 
it was resold to another purchaser in the 
same position. On Feb. 3, 1919, the transfer 
of Sept> 20, 1917, was held to be fraudulent 
& void & an act of bkpcy., & the co. was 
ordered to deliver to the trustee all the pro- 
perty comprised in that sale. The value of 
the property having been found by the 
registrar, a further order was made against 
the co. to pay the amount of that value to 
the trustee. No payment having been made 
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egister. 

, unt of ! & ‘ 
el ca ag lt dat a Poe yg er = Gupte hss no Toxra (1922), 69 D. I. R. 043; 20 
is at the time solvent as security for a | official interest in the p 
resent advance of money & recorded | Re ALioTia & CLinss (1921), 63 D. L. NR. 

64.—OAN. 
nted to bank- 
is a valid security as against the rupt free of po sae at 


by confession given by a person who | such purchases, 


bind lands under Nova Scotia | 346; 55 N.S. R. 
try Act, R. 8., 1900 (c. 137), a. 16, 5718 vi. 
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5776a. 


498, No. 488.” 


under that order the trustee claimed to 
recover the furniture or its value from tlie 
ultimate purchaser :—-Held: the title of the 
trustee related back to the act of bkpcy. of 
Sept. 20, 1917, & neither the original nor any — 
subsequent transferee could establish any 
title as apes the trustee.— Re GUNSBOURG, 
{1920} 2 K. B. 426; sub nom. Re Gunssoura, 
kez p. Trusten, 89 L. J. K. B. 725; [1920] 
B. C. R. 50: sub nom. Re Gunssovra, 
Ex p. Cook, 123 L. T. 853; 36 T. L. R. 485 ,; 
64 Sol. Jo. 498, C. A... 


Annotalions :-—Apld. Re Dombrowski, Kr pn. Trustee (1923), 
92.3. Ch. 415. Refd. Re Simms, [1930] 2 Ch. 22. 


5776b. —-—.]——-Bkpt., when he was hopelessly 


insolvent, transferred his business to a one- 
man co., which was an act of bkpcy. Subse- 
quently the two resps. advanced £1,000 each 
& received four debentures of £250 each 
respectively containing a charge on the under- 
taking & asseta of the co. Resps. had no 
notice of the fact that the transfer to the co. 
was a fraudulent conveyance within 1914 
Act :—Held: although resps. were bond fide 

urchasers for value without notice, as the 
ransfer was an act of bkpcy. to which the 
title of the trustee related back, the trustee 
was entitled to the assets so transferred as 
property divisible amongst the creditors of 
bkpt.—Re DompBnrowskI, Ha p. TRUSTER 
(1928), 92 L. J. Oh. 4153 [1923] B. & CO. R. 82. 


Annotation :—Reld. Re Simms, [1930] 2 Ch. 22. 
5776. Add. Annotation :—-Refd. Ie Gunsbourg 


[1920] 2 K. B. 426 





Whether fraction of day regarded.|—- 
In order to make out an act of bkpcy. by lying 
in prison for two months, the whole of the 
day of arrest may be taken into the account. 
But a portion of the day may be considered 
for the purpose of showing a valid act to have 
heen done by the bkpt. before the bkpcy. 
Goods of the bkpt. having been delivered to 
a purchaser on the day on which the bkpt. 
went to prison, & paid for the next day, the 
payment will be defeated by the relation of 
the act of bkpcy., by lying in prison for two 
months, to the day of the arrest.—SAUNDER- 
son v. GreaG (1821), 3 Stark. 72; 171 H.R. 
771, N.P. 


Annotations :~-Consd. Hill ». Farnell (1829), 9 B. & UC. 45. 


Refd. Cannan v. Denew (1833), 3 lL. J.C. PP. 65, 


5786. Add. Annotation :—Consd. fe Gunshourg, 


[1920] 2 K. B. 426. Refd. te Simins, [1930 | 
2 Ch. 22. 


5786a. Fraudulent transfer to private company. ]-— 


—Re Simms, No. 596a, ante. ° 


5798. To the cross-reference before this case add 


‘‘ gee, also, CouNTY Courts, Vol. XIIT., p. 


eee ate meten ne ri ee te 


—— R ed judg- | purchased by febtor, especially if | the equity of Ped em pion in the 


roporty.—-WHITEK o THe 
ro erty.—— Exch. C. R. 327.—-CAN. 


PART XX. SECT. 3, SUB-SECT. °. 
nier Canadian earning 


sn. U 
lation that lease | Act,}--Tho English Acts & the Oan 


authorised assigneo under an assig¢n- | nof seizable oy ereditors.j—Held:; tho | Act distinguished as to the time to 
a 


ment in bkpcy. subsequently made.— “rt 
Re Est ede ey eG 





not be used for the which the trustec’s title relates back.— 


RHODENIZER ATE & NOVA fit of bkpt.’s creditors._-~LEGAULT Re Conenxn & MARLUN, CANADIAN 
Sootia Trust Co., toe 1D. L. R. v. DUFREANE (1922), 66 D. L. KR. 136.— Crepit MEen’s Truar AS@0OcN., LTp. 
1055; 56 N.S. R. 179.—CAN. CAN. e. are Alta), (1926) aD: L. i 

6713 v. -}—The authorised trus- ti, -—— ---—.}-As an assignment 42; \ _ W. RK. 343 revad, 
of debtor in | [1927] 1D. L. BR. 5773 (1927) 1 
ponteel oP ane anoperts OF ee ee aires o Byect to the rights of Wy W. R. 162; 22 Alta. l. BR. 487: 8 


control of any property by Hien - | the assignee su 
ments for store fixtures & attings 


secured creditors, it can only affect | C. B. R. 25,--CAN. 
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Cases 6805—5890. 


5805. Add. Annotation :—Refd. Lipton v. Bell, 
[1924] 1 K. B. 701. 


5807a. Balance of sequestrator’s account in 
registry.)—-Re LitrLe HaLuinapury, Essex 
(1837), 1 Curt. 556; 163 EB. R. 1965. 


5811a. ——— Secret formulas for manufacturing 
proprietary articles.|—Debtor, against whom 
a receiving order had been made, had carried 
on business in the manufacture & sale in 
England, France & America of certain pro- 
prietary articles made according to secret 
formulas invented by him & his brother 
with whom he was in partnership. In his 
public examination he was required to dis- 
close these formulas in writing to his trustce. 
The debtor & his brother had each of them 
agreed not to disclose the secret. Upon the 
dissolution of the partnership bkpt. retained 
the assets & goodwill of the business in 
England & America, while his brother con- 
tinued to carry it onin France. The formulas 
had never been committed to writing. Bkpt. 
refused to disclose them on the ground that 
they existed only in his brain as the result 
of his skill & capacity, & that to disclose 
them would be a breach of his agreement 
with his brother :—Held: the formulas were 
part of the goodwill & assets of his business, 
& he was bound to communicate them to his 
trustee.—Re KEENE, [1922] 2 Ch. 475; 91 


L. J. Ch. 484; 127 I. T. 831; 88 T. L. BR. 
663: 66 Sol. Jo. 503; [1922] B. & C. R. 
103, C. A. 

5821a. Life interest in remainder.]—Re Sinben’s 
Ponte rneis eee TRUSTEE v. SILBER, 
[1920] W. N 

5826a. ieee a CLANK v. CLARK, No 


6387a, ante. 


5827. Add. Annotations :—Apld. Re Nelson, Norris 
v. Nelson (1918), [1928] Ch. 920, n. Refd. Ae 
Evans, Public 'Trustce v. Evans, [1920] 2 Ch. 
304; Re Smith, Public Trustee v. Aspinall, 
[1928] Ch. 915. 


6831. Add. Annotations :—Apld. Re Nelson, Norris 
v. Nelson (1918), [1928] Ch. 920, n. Refd. Re 
Evans, Public Trustee v. Evans, [1920] 2 
Ch. 804 ; Re Smith, Public Trustee v. Aspinall, 
[1928] Ch. 915. 

5835. Add. Annotation :-—Refd. Re Clark, Clark 
y. Clark, [1926] Ch. 833. 


5845. Add. Annotations :—Refd. Ie Nelson, Nor- 
ris v. Nelson (1918), [1928] Oh. 920, n. 
Re Evans, Public Trustee v. Evans, (l 920} 
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2 Ch. 304; Re Smith, Public Trustee v. 
Aspinall, [1928] Ch. 916. 

5850. Add. Annotations :—Consd. Re Forder, For- 
der v. Forder, [1927] 2 Ch. 291. Refd. Re 
eens: Public Trustee v. Evans, [1920] 2 Ch. 

0 

5851. Add. Savoia -—Distd. Re Forder, Forder 
wv. Forder, [1927] 2 Ch. 291. 

5858. Add. Annotation :—-Consd. Re Wombwell 
(1921), 37 T. L. R. 6265. 


5859a. ——- Of property partly of bankrupt & 
partly of third party—Good to extent of third 
party’s property.|—-Bkpt. was entitled to 
reversionary interests in certain property 
subject to mtges. then vested in his father, 
& before his bkpcy. he joined with his father 
in executing a settlement in which provision 
was made that the son’s. interest should 
determine in the event of his bkpcy. :—Held : 
bkpt. was to be treated as settlor of the 
equity of redemption & therefore the ee 
vision for forfeiture on bkpcy. was void to 
that extent, but as to the father’s mtges. 
bkpt. was not the settlor, & therefore the 
provision for forfeiture was valid to that 
extent.—Re WoMBWELL (1921), 125 L. T. 
437; 37 T. L. R. 625; sub nom. Re WomsB- 
WELL, Ha p. TRUSTER, [1921] B. & C. R. 17. 


5861a. In mortgage—Whether void as against 
bankruptcy laws.]—-A provision in a mtge. 
to the effect that, if the mtgor. is made bkpt., 
a larger sum shall be paid to the mtgee. 
than would have been paid had the mtgor. 
not been made bkpt., is void, as being in 
contravention of the bkpcy. ‘laws, & the 
security held by the mtgee. will be, notwith- 
standing such provision, a security for the 
amount actually advanced & no more.— 
Re Jonns, WORRELL v. JOHNS, [1928] 1 Ch. 
737; 97 L. J. Ch. 346; 139 L. 7. 333; 72 
Sol. Jo. 486; [1928] B. '& OC. BR. 50. 

5865. Add. Annolation :—Consd. He Wombwell 
(1921), 37 T. L. R. 625. 

5870. Add. Annotation :—Apld. Re Johns, Worrell 
v. Johns, [1928] Ch. 737. 


5872. Add. Annotation :—Consd. te Griffiths, 
Jones v. Jenkins, [1926] Ch. 1007. 
5884. Add. Arnolation:—Consd. Re Griffiths, 


Jones v. Jenkins, [1926] Ch. 1007. 
5885. Add. Annotation :—Refd. Re Clark, Clark v. 
Clark, [1926] Ch. 833. : 
5890. Add. Annotation :—-Consd. fic 
}OnCS v. Jenkins, 1926) Ch. 100%. 
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Money fdas in bank to credil of 
baiterupt. ]~- the bank could not 
pply tho moncys to satisfy debtor's 
lik {lity to the bank. it boing a fraudu- 
lunt preference.—He LONGMORE, Ae p 
He AD Bank & Rtper, (1923) 5 
D.L. R. 878; 3C. B. R. 818.—CAN. 


fi Money from sale of chatela— 
Sold under cotd bills of sale.}—The ct. 
made an order for poy aue to the 
official nssigneo of the value of tho 
chattels selzed & sold by the monecy- 
londer.---TURNBULL’s state. (OFFI- 
CIAL ASSIGNEER OF) v. GOLDSTKIN ae yy 
290. L WR. 3772: 218. RN, W. 

ae N. — W.W.N. i70- AUS. 


poe in circumstances 
giving Foes no right of recovery. |-— 
Held > the caugnment did not vest the 
monoys «@o paid in the Lehre 
Satter & ARNOLD, LTD. t. DOMINI 
BANK (1922), 68 D. ai sath 757 3 [1923] 
2W. W. R. 280.—C 


sd. Money wiped to epinide bail 
Sor bankrupt. |—Held ; the money never 
was the Browns, of “pkpt. —MORRIS ¥. 
nae etre GARNISHER (1922), 
CAN. ‘ 20. B. lh. 521.— 


fi. Money illegally pala to solicitors 
by former trustce.}—The ct. ordered the 
solrs.’ bill to be retaxed & a reference 
to be made to inquire into the validity 
of the solrs.’ retainer.—Re BRYANT 


ISARD = ie » [1924] 3 D. I. R. 487; 
5 C. B. R. 6.—CAN. 
af. Money from _ sale by lender of 
securities for Oustomer’s securities 
wrongfully deposited with lender 
pt. }—Circumstanoces in which :-— 
Held: the money so paid to the 


trustee belonged ree customer.-— 
ig ipl tga So & Co., N aay - 
MILTON, {1927] 1 D. L. 
(187) 1W. W. R. 308; 36 Mes. 4 i 
$1 CAN. 
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5846 iit. by will, 
inherited propery which was declared 
by the will to be unscizable, but he 
was given power to dispose of it :— 
Heli: A. could not assert the unh- 
saizable quality of his property in 
bkney. proceedings.—CRAIO v. KEN- 
NEEDY (1922), 68 D.L.1 78; 2C. B. R. 
528.—CAN. 

© fi. Clause forfeiting deposit on 
leasee’s ote -)-—-Fe ABRATIAM 
ae 59 % 164: (1926) 3 
D. L. R. 971.—CA 


PART XX. ene 4.6 UB-SECT. 2.— 
Charge as collateral ecu ey 


t. the 
me 











vi. 





for advante on 


morigage. }-—He a 
the charge being oreo by appl 
interest uppointe him 
tC oe Dee PTT Tipe 
a 
oR 258; 1A. * T. 61.—AUS, 


5897. Add. Annotation :—Distd. Re Forder, Forder 
v. Forder, (1927) 2 Ch. 291. 


5898. Add. Annotations :—Consd. Re Forder, For- 
der v. Forder, [1927] 2 Oh. 291. Refd. Re 
* aw ene Public Trustee v. Evans, [1920] 2 Ch. 


5899. Add. Annotation :—Consd. Re Griffiths, 
Jones v. Jenkins, [1926] Ch. 1007. 


5902a. ‘On bankruptcy or until he suffered any 
act or thing or any event happened whereby 
he would be deprived of right to receive in- 
come ’’——-Order of Probate Court setting apart 
whole income for children of beneficiary.}— 
In 1887, C. settled the proceeds of property 
as to the income upon himself for life deter- 
minable on his bkpcy. or until he suffered any 
act or thing or any event happened whereby, 
if payable to him absolutely, he would be 
deprived of the right to receive the income or 
any part thereof. By an order in 1895 after 
the dissolution of C.’s marriage, it was 
ordered that the trustees should set apart 
the whole of the income of the settled funds 
which was then payable to him, & apply it 
for the children of the marriage until aes gana 
C. became bkpt. in 1904, & his youngest child 
attained twenty-one in 1910:—Held: the 
above order wa. an act or event antecedent to 
his bkpcy. by which C.’s interest in the whole 
income was dctermined for a_ substantial 
period, & a forfeiture took place at the time 
the order was made, & nothing passed to the 
trustee in bkpcy.—Ite CaREW’s TRUSTS, 
GELLIBRAND v. CaREW (1910), 103 L. T. 
658; 55 Sol. Jo. 140. 


5905. Add. Annotation :—Consd. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 291. 


5908. Add. Annotation :—Consd. le (iriffiths, 
Jones v. Jenkins, [1926] Ch. 1007. 


5909a. ‘‘Shall do some act’’ whereby income 
would be assigned—-Authority to pay income 
to trustee of composition scheme—No notifica- 
tion of authority to trustee.]|—B. was entitled 
to the income of one-third share of theresiduary 
estate of testatrix unless & until he should be 
or become bkpt. or should do or suffer some 
act or thing whereby such share of income 
should be wholly or partially assigned, 
charged or incumbcred or until he should 
die, whichever event should first happen, & 
from & after his death or bkpcy. orthe doing 
or suffering such act as aforesaid such share 
& the income thereof should be held upon 
trust for his issue. Shortly after the death 
of testatrix KB. entered into a scheme for 
composition with his creditors, & he then 
signed an authority to the trustees of testa- 
trix’s will ‘‘ until further notice ’’ to pay to 
the trustee under the stheme ‘ the income 
now due or to accrue due” to B. from her 
estate. It appeared that there had been np 
communication by B. to the trustee of the 
scheme for composition concerning the 
authority given to the trustees of the will 
until after these proceedings had been taken 
in the matter:—Held: in these circum- 
stances the authority given to the trustees 
of the will did not operate as a good equitable 
assignment of B.’s interest in testatrix’s 
estate & did not. work a forfeiture thercof, 
inasmuch as in the absence of communication 
concerning the authority, the same remained 
simply a bare authority which was revocable. 


Vol. V.—Bankruptcy. Cases 5807—5985a. 


—Re HAMILTON, FrrzGRoraeE v. FrrzGrorar 
(1921), 124 L. T. 787, OC. A. 


5918. Add. Annotation :—Refd. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 291. 


5916. Add. Annotation :—Consd. Re Forder, For- 
der v. Forder, [1927] 2 Ch. 291. 


5920. Add. Annotation :—Consd. Re Griffiths, 
Jones v. Jenkins, [1926] Ch. 1007. 


5922. Add. Annotation :—Distd. Te 
Jones v. Jenkins, [1926] Ch. 1007. 


5922a. ‘*By any deed or document anticipate, 
charge, assign, or otherwise dispose of ’’— 
Debtor presenting bankruptcy petition.)— 
Held: the forfeiture clause had not taken 
effect.— Re GRIFFITHS, JONES v. JENKINS, 
{1926} Ch. 1007; 05 L. J. Oh. 429; 136 L. T. 
57; 70 Sol. Jo. 735; [1926] B. & O. R. 56. 


5924. Add. Annotation :—Expld. Re Forder, For- 
der v. Forder, [1927] 2 Ch. 291. 


6925. Add. Annotation :—Consd. Re Forder, For- 
der v. Forder, [1927] 2 Ch. 291. 


6931. Add. Annotations: —Consd. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 291. Refd. Re Evans, 
Public Trustee v. Evans, [1920] 2 Ch. 304. 


5932. Add. Annotation :—Apld. Ke Evans, Public 
Trustee v. Evans, [1920] 2 Oh. 804. 


5932a. -—--- Bankruptcy before death of nected 
—Testator directed that if an annuitan 
should become bkpt. or insolvent he should 
forfeit the annuity :—--Semble: such a direction 
applied only to future events, & no forfeiture 
would be incurred by an insolvency during 
testator’s lifetime.—--Re Draper (1888), 57 
Il. J. Ch. 942; 58 L. T. 942; 36 W. RR. 783. 

Annotation :—-Folld. Re Strange, Lamb v. Boss! Lou (1916), 

60 Sol. Jo. 640. 

5932b. ** Until he shall forfelt same in case of 
bankruptcy ’’—Existing bankruptcy known ta 
testator.|}—e EvaNs, PUBLIC TRUSTEE v. 
TVANS, No. 508Ba, post. 


5933. Add. Annolution ;---Refd. Ne Forder, Forder 
v. Forder, [1927] 2 Ch. 291. 


5934. Add. Annotation :—Refd. Re Forder, Forder 
wv. ¥order, [1927] 2 Ch. 291. 


5985. Add. Annotation :- -Apld. Re Forder, Forder 
v. Forder, [1927] 2 Ch 291. 


5935ba. Bankruptcy at & after determination 
of prior life interest—Annulled after income 
payable.|—B. was bequeathed an interest 
during his life in the income of testator’s 
residuary estate, & by his will testator 
directed that, if any beneficiary thereunder 
should become bkpt., such béneficiary should 
forfeit his share which should thereupon de- 
volve as provided for in the event of his 
death. Testator died in 1910 & on Apr. 16, 
1914, B. was adjudicated bkpt. On Dec. 14, 
1925, B.’s life interest fell into possession, 
& on Apr. 7, 1926, he procured the annul- 
ment of his bkpcy. Between Dec. 14, 19265, 
& the date of the annulment the trustees 
received income in respect of the residuary 
estate, but dealt only with such part as did 
not include the income in respect of B.’s 
interest, no payment being made in respect 
of that by them :—Held: as after Dec. 14, 
1925, the trustees received sums in respect of 
the income of testator’s estate which they 
could have been asked to hand over to the 
trustee in the bkpcy. of L. before the annul- 
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5957 ili, ——.)]—Pitf. in Feb. 1930, 
recovered judgment 


driven by deft.’s servant. 
1929, deft. rod hte “all his real & 


inent being executed as creditor by the 
insurance 00. 
policy in 


t third 
party vieke ; 8 a oe to 
ndemnity by the insurance co. having 


ment of his bkpcy., there existed something 
upon which the forfeiture could operate, 
the test being whether there was any actual 
income of the share which could be treated 


by the trustees as payable to, or retained for, | 


' or appropriated for, the residuary legatee, & 

the annulment was not in time te prevent the 

. operation ofthe forfeiture clause.— Re FORDER, 

ORDER v. Forpmr, [1927] 2 Ch. 291; 96 

oe 187 L. T. 538; [1927] B.& O. R. 
9 


5936. Add. Annotations :—Apld. Re Forder, Forder 


v. Forder, {1927] 2 Ch. 201. Refd. Re Evans, 
Public Trustee v. Evans, [1920] 2 Oh. 804. 


5936a. ‘‘ Uniess he attempts to become bankrupt ’’— 


Whether applicable to pyaar in invitum 
or generally.|—Testator, by will dated 
Dec. 21, 1911, dévised & bequeathed his real 
& personal estate to his trustees upon trust 
to sell & convert with power to postpone, & 
proceeded: ‘‘ Out of my estate I desire my 
trustees to pay to my son H. an annuity of 
‘£156 to be ped monthly, unless he attempts 
to assign it or to become bkpt. In these 
vents it shall be entirely optional with m 
trustees to pay him the annuity, my wish & 
intention being that the moncy is to be for 
his personal use to keep him from want. Jf 
'they think his conduct or circumstances 
deserves or requires it, I authorise them to 
increase the annuity to £260 per annum, 
payable as & on the condition stated.”’ 
-lestator then directed that the residue of the 
income of his estate suould be paid to his 
wife during her life or widowhood, & that 
after her death or remarriage it should be 
applied for the maintenance of his daughter 
until she attained the age of slain? Maen 
years, & that upon her attaining that age 
the whole of the residue of his property 
should be given to her. By a codicil to his 
will, dated Sept. 10, 1918, testator devised 
two freehold farms to his son H. for the term 
of: his life or ‘‘ until he shall do some act to 
offectuate a sale or mtge. thereof or which 
shall forfeit the same in the case of bkpcy.,” 
in either of which events the farms were to 
fall back into & form part of his residuary 
estate. Testator died on Sept. 13, 1918, 
leaving his widow, his daughter, & his son H. 
surviving. On Nov. 3, 1911, a receiving 
_order had been made against H. on a creditor's 
petition, the act of bkpcy. being the failure 
to comply with a bkpcy. notice, & on Nov. 24, 
1911, he was adjudged bkpt. Testator made 
his will & codicil with knowledge of these 
facts. On Jan. 22, 1919, H. obtained his 
discharge, but his creditors had not been 
paid in full, & the bkpcy. had not been 
annulled. On a summons taken out by the 
trustees for the determination of the ques- 
tions whether the legacy given to H. by the 


arisen prior to tho assign 
as a chose in action to the er 
& pitf. had no legal or equif- 
able right to the insurance moneys.— 


the deed, 
ainst deft. in 


Cases 80360—5068, Ewauisn ‘avp Eurran Dioner SurrLEMENT. 


_ will: had become forfeited by his bkpcy., & 


whether the freeholds devised to him by the 
codicil belonged to him or formed part of 


the residuary estate :—Held: (1) the words 
** unless he attempts to become bkpt.” in 


the will must be read in their strict’ gram- 
matical sense & as so read did not apply to 
a bkpcy. in tmvitum or bkpcy. generally, & 
therefore no forfeiture of the annuity had. 
occurred on which the discretionary trust 
arose, & consequently the annuity was 
payanle to the trustee in H.’s bkpcy.; (2) 
he words of devise in the codicil though 
phrased in words of futurity applied under 
the doctrine of Trappes v. Meredith, No. 5932, 
ante, to the past bkpcy. of H., & there was 
no principle upon which the ct. would be 
justified in holding that the doctrine was not 
applicable to legal estates, & consequently 
tho devised freeholds had ever since the 
death of testator formed part of his residuary 
estate.—He Evans, PuBLIC TRUSTEE v. 
Evans, (1920] 2 Ch. 804; 89 L. J. Ch. 525; 
123 L. T. 7385; 36 T. L. R. 674, C. A. 


5953. Add. Annotation :—Refd. Re Blyth Ship- 


building & Dry Docks Co., Forster v. Blyth 
Shipbuilding & Dry Docks Co., [1926] Ch. 494. 


5958. Add. Annotations :—Consd. Anglo-Baltic & 


5958a. 


ment, passed 
trustee und 


Mediterranean Bank v. Barber, [1924] 2 
K. B. 410; Re Harrington Motor Co., Hx p. 
Chaplin, [1928] Oh. 105. Distd. Hood’s 
Trustees v. Southern Union General Insce. Co. 
of Australasia, [1928] Ch. 798. Refd. Re 
ae Motor Oo. (1927), 44 T. L. R. 





.}|—H., who had taken out a policy of 
insurance ‘in deft. co. against third party 
risks, was involved in an accident whereby 
C. was seriously injured by H.’s motor car. 
C. commenced proceedings against H. for 
damages, but before obtaining judgment H. 
was adjudicated bkpt. & the official receiver 
was appointed the trustee in the bkpcy. 
The trustee informed the co., in reply to a 
question put by them, that he did not 
propose to take any part in O.’s action 
against H. H. subsequently purported for 
an agreed sum to release the co. from their 
liability under the policy to indemnify him 
in respect of any judgment obtained against 
him by ©. Shortly afterwards O. obtained 
judgment against H. for damages for the 
injuries sustained by him. Subsequently 
H. committed a second act of bkpcy. & was 
adjudicated bkpt. for the second time, & 
a trustee was appointed. In an action 
brought by the two trustees jointly for a 
declaration (inter alia) that deft. co. were 
liable to indemnify H. & or pltfs. against 
the damages awarded to C. & that the agree- 
ment by which H. p rted to release the 
co. was null & void :—Held: (1) the benefit 


the official assignee of the deceased 
olicy-holder.— LONDON & LANCASHIRE 
NSURANOE Co., LTD. v. FISHER, [1924] 
N. ZL. R. 1286.—-N.Z. 


ect of injuries sustained on July 14, | SMITH v. Horvor, (1930) N. ZL. RB 5961 iii. ——- Property tranaferred 
8, in a collision with a motor lorry | 537.—-N.Z. before assignment in bankruptcy.)—A 
On Jan. 31, 5961 ii. —— Premium paid by bank- | trustee in bkpcy. ia not entitled to 


oa ’ to trustees. for the 
efit of his creditora, such assign- | policy itself 


with which he held a 
bim agains ec 
— : deft. afforded b 


ruid_j)—Whoere paymenta due to a co. 
fesuing a licy were not by the 
ressed to 

uring the lifetime of the assured 
for seven years at least :-—Held: the 
wan not within the 
Life Insurance 
8. 65, & the policy-moneys passed to 
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. 


recover inguranoe on # building burned 
after the assignment in bkpecy., but 
which stood on land transferred prior 
to the assignment.—CaNADIAN CREDIT 
MEN’s TRUST ASSOCN., Lr, v. WINNI- 


PEG FIRE UNDERWRITERS GENCY 
ae te gt 3D. L. R. 98; (1926). 
Ww. ry R. 541.—CAN. 


be payable 
or 


arc 
ot, 1908, 


-of the indemnity vested in the trustee under 
bkpcy., notwithstanding that O.’s 
of a tort for which 
judgment was not obtained till after the 
commencement of the first bkpcy., was not 


the first 
claim, being one in res 


provable in such bkpcy. ; 


of the indemnity having 


trustee in the first b 
could not be affecte 





] 
Insurers) Act, 1930 (c. 25). 





601iZa. ——- -—-— Husband surviving wife.]— In 

the year 1876 a husband during the lifetime 

of his wife took out a policy on his life with 

an assurance co., whereby, after a recital 

that the assured “ for the benefit of his wife ” 

in pursuance of Married Women’s Property 

Act, 1870 (c. 93), had proposed to the co. 

to effect an assurance on his own life for £500, 

in consideration of the payment of the 

premiums duriug the life of the assured, the 

co. covenanted that the property of the co. 

he exors., adminis- 
trators & assigns of the assured the sum of 
In 1918 the wife died, & in 1929 the 
husband died without having married again. 
In 1891 the husband was adjudicated bkpt. 
& obtained his discharge as from Apr. 14, 
upon the true construction 
of the policy & Married Women’s Property 
Act, 1870 (c. 98), s. 10, the interwst in the 
policy moneys vested in the husband & upon 
is adjudication in the trustee in his bank. 

ruptcy subject to the trust in favour of his | 

wife which enured for her benetit only if she , 
survived her husband; with the result that 

as she died before her husband & before the 


should be liable to pay to 
£500. 


1899 :—Held : 


a eet ihe A AN 4 eT eon 


5967 ii. In action of tort.}-- 

* Damages for personal injuries do not 

vost in the trusteo in bkpcy.—/fte 

HOLLISTER (Ont.), [1926] 3 D. L. Rh. 
707 ; 7 Cc. B. R. 629.—CAN. 





bh i. Sums due by way of differences--- 
Transactions closed by speciat resvlution 
of Stock Kzchange.}-——Sums which have 

ome due. in the ordinary course 
of business from one certified broker 
to another, by way of differences in 
respect of Stock Exchange transactions 
entered into between the parties, as 
members of the Bombay Native Share 
& Stock Brokers’ Association, form part 
of the estate of the creditor broker, 
which passes to his assignee in the case 
of his insolvency, under Presidency 
Towns Insolvency Act (III. of 1909), 
ea. 17 & 52.—KalkUsHROO TALYARK- 
HAN tv. Bat GULAB (1928), I. L. KR. 53 
Bom. 508.-—IND. 

h if. Sums due from bankrupt com- 
mission agent—Right to recover from 
principale—Subject to rights of third 
pany: Where commission agents had 

curred Hability on behalf of their 

rincipals, who had agreed to indemnify 
em, & the agents ha subsequently 
gone into ion bap abe official liquidator 
sued the principals for the amount of 
Mability :-—-Held: h 
said amount even though th 
ppc gone into liquidation, had not 
y paid their vendor.—Osman 
JamMaL & SONS v. GOPAL PURAHATTAM 
(1928), I. L. R 56 Cale. 262.—IND. 7 


6 could recover the 


°F his right thereto 
y any subsequent 
agreement between deft. co. & H.; (8) the 
trustee in the first bkpcy. was not estopped 
by his refusal to take part in O©.’s action 
against H. from asserting his claim against 
deft. co.—Hoop’s Trustees v. SouTHERN 
UNION GmpNERAL INSURANCE Oo. or Avs- 
TRALASIA, [1928] Oh. 793; 97 L. J. Ch. 467; 
189 L. T. 536; [1928] B. & C. R. 95, O. A. 


See, now, Third Party (Rights Against 


(2) the benefit 
vested in the 


Salaman, 


Vol. V.—Bankruptoy, Cases 5058a—61150. 


fund fell into possession, the policy moneys 
belonged & were payable to the trustee in 


bkpcy. : : 

Semble >: Married Women’s Property Act, 
1870 (c. 93), 8. 10, does not enable a husband 
t confer the benefit of the policy upon any 
wife who does not by surviving him become 
his widow.—Re CoLummr, [1930] 2 Ch. 37; 
148 L. T. 329; sub nom. Re Coiturmr, Ha p. 
CoLLIER’s IixecuTors, 99 L. J. Oh. 241; 
[1929] B. & C. KR. 173. 


6052. Add. Annotation :—Refd. Re Pennington & 
Owen, [1925] Ch. 825. 


6074. Add. Annotation ;—Distd. Re Wilson, Ez p. 
The Trustee v. Keith, Prowse 
(1925), 1383 L. T. 814. 


6111. Add. Annotalion :--—Consd. 


Bergerem vv. 


Marsh (1921), 91 L. J. K. B. 80. 


might 


bkpcy. 


—- 








eee tee 





ee 


sq. Itights under contract — Can- 
ecllation before recetviny order.)—Held : 
the trustee in bkpcy. had no rights 
under the contract in the name of 
bkpt., it baving boen rightly can- 
celled.—Re DOLLAR Taxi Co., Ex p. 
ThRustTee, (1924) 3 D. L. R. 97; 4 
C. ry R. 667.—CAN. 

st. Proceeds of comnany's aasela — 
Sold by directors—Tvo discharge personal 
guarantees of directora.)—~ Held: the 
transaction was not fraudulent. — He 
UNITED ExinrBirorg, [1925] 3 D. L. R. 
446 > 5 Cc. B. R. 779.—CAN. 


PART XX. SECT, 4, SUB-SEOT. 3.-—B. 
sv. Proceeds of sale—Bill of sule 
given by husband to wife—To secure 
lnan by wife.}—-Held: the proceeds 
derived from realisation of the security 
effected after an act of bkpcy., but 
before actual adjiidication, were money 
lent to the husband by the wife for the 
urpose of his trade or businesa at the 
te of bkpcy., &, as such, assets in 
the husband’s estate.—Re Haw, [1926] 
N. Z. L. R, 558.—N.Z,. 


sw. Chattels tn ostensible posacssion of 
husband—Onus of proof.j—-Held: the 
onus waa on the wife to pe that they 
were her nd eet McoELLAND’# 
ESTate, (1923) 4 D. Le. R. 38953 3 
©. LB. R. $49.—-CAN. 


li, —— —— Property part of estate 
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6118. Add. Annotation :—Apld. Bergerem v. Marsh 
(1921), 91 L. J. K. B. 80. 


6115a. —-—- Bankruptcy abroad.|—Testator by 
his will declared himself to be residing in 
London, & domiciled in England. He subse- 
quently resided in Algiers & carried on busi- 
ness as a coal merchant there until his death. 
On a petition presented by him in his lifetime 
to the ct. in 
the French ct. after his death, & a “ syndic ”’ 
was appointed there to whom creditors’ claims 
esent. The effect of the order on the 
evidence was to vest. in the French ‘‘ syndic ” 
the whole of bkpt.'s estate, including assets 
accruing after the commencement of the 
In a subsequent creditor’s adminis- 
tration action in . 
creditor, was appointed administrator & after 
a grant of administration with the will 
annexed, proceeded to advertise for creditors. 
The French ‘ syndic ’’’ now claimed that the 
assets in this country should be transferred 
to him, admitting that if his application was 
successful the costs of administration here 
would have to be deducted :—Held: a bkpcy. 
order having been made by a French ct. of 


giers he was declared bkpt. by 


england, K., an Knglish 


Te haepeeeneesiahdentadeentatniendtiinan dks aan Rename nehmeenneieel 











nad 


of lunatic under care of court,)-—~Lands 
being real estate, situate in the Irish 
Free State, devolved upon a person 
as belr at-law who had been an 
undiscbarged bkpt. in HKngland sinco 
the yeur 1924. The person who died 
aero ite of the property had been a 
unatic under the care of the ct. in the 
lrish Free State, In the winding up 
of the lunatic’s extate by the Chiof 
Justice in Lunacy the rents of the real 
estate of the lunatic which had accrued 
after her death were claf{med rospec- 
tively by the ficial Receiver in 
England & the Official Assignee in the 
Irish Free State for the benofit of the 
creditors in the respective bkpcios. :—- 
Held: the only effective vesting order 
before the ct. was that made in the 
Irish bkpcy. matter, the land in 
uestion had not become vested In the 
ficial Jtecelver tn England merely 
by tho operation of the English vesting 
declaration, but it wax competent for 
the Irish ct., exercising ee juris- 
diction, if requested to do so, make 
that vesting declaration etfective.— 
fie CORBALLIS, [1929] {, Lt. 266.—-IR. 


61038 v. ----— ——. |— Land In Canada 
owned by a bkpt. at the time he is 
adjudicated a bkpt. under the EnglHsb 
Bkpoy. Act, aa c. 59, vests in his 

6 


trustee undcr Koglish bkpcy. 
wrocecdings.—#ie GRAHAM _ (No. a) 
11929) 3p. L. R. 353 4, 


: ; 1 W. W. 
309; 25 2 L. BR. 297; 10 G. B. BR. 


competent jurisdiction the ‘‘ syndic’’ was 
entitled to the whole of the assets whereso- 
ever situate, & these must be handed to him 
after deducting the costa, charges & expenses 
of the administration proceedings here.— 
Re BURKE, KING v. Taorry (1919), 64 L. Jo. 
430; 148 L. T. Jo. 175. 


Annotation : — Ret. Borgerem v. Marsh (1921), 91 L. J. 


6115b. 





——,.j]—In 1913 deft., a domiciled 
Englishman, entered into an hotel partner- 


ship with other persons in Belgium in con-: 


nection with the Ghent Exhibition. Deft. 
became tenant of a house in Ghent for a 
period of eight months from Apr. 1913, & 
employed clerks & other persons. The 
partnership incurred heavy liabilities, & by 
a decree of the Commercial Ct. at Ghent, 
dated Aug. 9, 1913, the partnership & its 
members were declared to be insolvent pur- 
suant to an article of the Belgian Civil Code. 
The decree was pronounced by the ct. without 
notice to deft., but subsequently, in accord- 
ance with the recognised procedure, he was 
notified of the decree & appeared by solr. to 
show cause why it should be dissolved. It 
was, however, affirmed by the Ct. of Appeal. 
Pitf., trustee in the bkpcy., brought an action 
in England alleging that deft. was possessed 
of assets within the jurisdiction of the English 
cts. & claiming a declaration that all deft.’s 
assets hnd become vested in pltf. as trustee : 
-—-Held: (1) the decree of the Belgi ct. 
was valid inasmuch as deft. had submitted 
to the jurisdiction , (2) the proceedings were 
not contrary to natural justice, inasmuch as 


os eames ie oe eee 





: —~-——~.}— Although a foreign 
. Act cannot, of its own force, 
beyond the country which 


6121. Add. Annotation :—Refd. Re Wait, 


PART XX. SECT. 4, SUB-SECT. 7. 

6122 {. Payments to accrue under 
building contract.) —B., who had engaged 
in a partnership with deft. K. in a con- 
tract for the construction of certain 
on June 8, 1927, assigned to 
profits up to the sum of 
per cent. interest ’’ that 
accrue to him from the said 
partnership for the said contract. He 


Canes 6115a—6185. ENaLish aND Empree Dicxst SUPPLEMENT. 


deft. had been afforded an opportunity of - 
being heard; (3) subject to the decision of 
other issues not before the ct., there should 
_be a declaration that pltf. was entitled to all 
the movable assets of deft., wherever situate, 
& to the appointment of a receiver.— 
BeRGEREM v. MarRSH (1921), 91 L. J. K. B. 
80; 125 L. T. 6380; (1921) B. & C. R. 
195. 

6115¢. —-—~ —-—.]—-Re KOoPrERMAN (1928), 72 
Sol. Jo. 400; [1928] B. & C. R. 49. 


{1927} 
1 Ch. 606. 


61238. Add. Annotation :—Refd. Earle v. 
worth R. D. O. (1928), 140 L. T. 69. 


6124. Add. Annotation :—Refd. Harle v. 
worth R. D. C. (1928), 140 L. T. 69. 


6126. Add. Annotations :—Apld. Re Collins, [1925] 
Ch. 656. Distd. Earle v. Hemsworth R. D. C. 
(1928), 44 T. L. RB. 605. 


6128. Add. Annotations :—Apld. Cotton v. Heyl, 
[1930] 1 Ch. 510. Consd. Re Wait, [1927] 
1 Ch. 608; Blakey v. Pendlebury’s Trustees 
(1931), 47 T. L. R. 503. Refd. Re Williams, 
Richards v. Williams, [1930] 2 Ch. 378. 


6129. Add. Annotations :—Apld. Re Collins, [1925] 
Ch. 556. Distd. Earle v. Hemsworth R. D. C. 
(1928), 44 T. L. R. 605. 


6129a. ——-.]—Jte CoLLins, No. 6659a, post. 


6135. Add. Annolation :—Apld. Re Caines Mort- 
gage Trusts, [1918-19] B. & C. R. 297. 


Hems- 


Hems- 


due was a general assignment of book 
debts within Bkpcy. rey 30, but was 
valid.—SAPERA ToBACcO Co. v. ROYAL 
BANK OF CANADA (1922), 68 D. L. R 


58; 2C. B. R. 309; 52 O. L. Rt. 131.— 
oan. 5 R. 131 


6128 fi. —-— hy Mae od not regis- 
tered— No provincial legislation pro- 
viding for registration.|—ZIleld : assign- 
ment void as against trustee in bkpcy. 


onacted it, yet private international ha a all is 
law & the comity of nations operating P500 lus 1 
on the goncral ali Va relating to wore 
movable property will ise its 
extra-territorlal effcot, so far at loast 


as it deals with personal proporty, 
especially whore, as iu the case of the 
U.S. Bkpoy. Act, the Act does not 
expressly confine itself to property 
within the United States, but extends 
to “all property’ of bkpt.; & the 
fact that the U.S. Bkpcy. Act is given 
offect in Canada only by comity of 
nations is not a ground for bolding 
that it should be given no greater 
effect in Canada than would be given 
to the Canadian Bkpcy. Act in the 
United States.--WILLIAMS v. Rick 
ae {1926] 3 D. lL. R. 225; (1928) 
2 W. Ve R. 192.—OAN, 


sa. Insolven in South Africa— 
Pronerty in Ire a ‘an order of 
the Supreme Ct. of the Dnion of South 
Afrioa the ostate of an insolvent was 
sequestrated for the beuefit of his 
ecveditors; subsequently a trustee of 
the estate was elected, & was declared 
entitled to administer the estate in 
accordance with Insolvency Act, 1916. 
The insolvent was ontitled to ocortain 
frechold & leaschold  propert in 
Ireland. Under the law of the 
of Sodtth Africa the trustee was 
entitled to the immovable property 
of the insolvent situate in Ireland, so 
far as such ht did not confilot with 
the law in Ireland The Suprome Ct. 
of South Africa having requested the 
Trish ct. to act in ite ald, the trustee 
applied for an order vesting the pro- 
rty in him :-—Held ;: he was entitled 
such order.—-Re Boron, [1930] 

” I. R. 324.—IR. 


was adjudicated bkpt. on an act of 
bkpcy. committed on June 17 of the 
same year, of which, however, pitf. 
had no notice. In an action by pltf. 

st the official assignee & deft. 

. to recover the amount of the assign- 
ment :—Held: it having bcen estab- 
lished that on June 17, 1927, the date 
to which the bkpcy. related back, no 

rofit had been earned by B. to which 

ho assignment could attach, & as the 
assigninent could not give a good title 
as against the official assignes to profits 
accruing after the commencement of 
the bkpcy. pltf. could not succeed 
against the officia? assignee, nor could 
he recover against K., who was bound 
by law to pay the official assignee 
bkpt.’s share of the profits of the con- 
tract.— HEWITT v. OFFICIAL ASSIGNEE 
OF BARNES & KEEBLE, [1930] N. Z. 
L. R, 416.—N.Z. 

6124 i. Retention money.)— 
Ueki: moneys already earned by the 
axsignor, although not already duo & 
pesable to him, could be assigned by 

im, & their assignment was not 
invalidated by bkpcy. iuntervenin 
before such moneys became due 
payable, & this principle was applic- 
able to retention money kept back in 
respect of progross Payimen gn under a 
building contract.— OFFICIAL ARBIONER 
vw. SHARPE, {1921) N. Z. L. KR. 460.— 


cnii2O L Book debte--Assigament_ to 
S By cb} €&ass gi- 
ment of all book debts then due or 
accruing due or thereafter to become 


40 





—ROYAL BANK OF CANADA t. EASTERN 
TRvusT Co., [1923] 1 D. L. R. 498; 
[1923] S. C. R. 177.—CAN., 


6128 iii. Future book debts.}— Re °® 
Bite (iss a De San 

ANK . L. R. ; 8 
O. B. R. 816.—CAN. , 


6128 iv. -}——To be valid against 
a trustee in bkpcy. any assignment of 
future book debts must be rigidly 
according to Bkpcy. Act, 8s. 30.—Zte 
WALTON, [1924] 4 D. L. R. 706; 5 
C. B. R. 112.—CAN 





PART XX. SECT. 5, SUB-SECT. 1, 


ae oye < one peg ves Im- 
’ d “9 Ya dD. ANADIAN XPRESS 
Co. (1922), 68 D. L. R. 396 ; - BR. 
206.—CAN., ae seat 





6133 v. -+—Re Wrison (Ont.), 
ea. 1D.L.R.584; 7C.B. R43 


PART XX. SECT. 5, SUB-SECT. 2.—A. 


61398 iv. -}-—-As against an 
assignee in bkpcy. one who has as 
principal consigned goods to ‘bkpt. 
‘under an agency contract by which 
the property did not pass to bkpt. 
may recover the goods or the procoeds 
thereof, provided & so far as Hy 
res identified.—Re aioe & 

ONSBORT : TRADING - (1922), 65 
D. re - 7783: [1921] 3 W. W ie’ 434, 








6139 v. ———- Money entrusted to. 
Held: the payer could only rank eps 


receiver %& from him to the trustee in bkpcy. 
of the broker. It was claimed by the firm & 
also by A.:—Held: it was “ property held 
by bkpt. on trust” within the exception 
contained in 1914 Act, s. 88, x Py ees be 
handed over to A.—BARBER NS wv. 
ea (1922), 88 T. L. R. 650; “36 ‘Sol Jo. 


6208a. ~——-.] —-In the circumstances (see No. 
6208) :—Held: C. had a Hen on the goods 
for his debt.—Burn v. User ALsO (1884), 
7 Bim. 109; 58 H. R. 777, eubseequent pro- 
ceedings (1839), 4My. & is "690, L. O. 


Annotations -—Oo Frith v. Forbes (1862), 31 L. J. 
793. Refd. poet. ee v. Pebchcer MET LT 9 Ad. & oh. 


6270. Add. Annotation :—-Refd. Banque Belge v. 
Hambrouck, {1921} 1 K. B. 321. 

6272. Add. Annetarions :—As to (1) Refd. Banque 
Belge v. Hambrouck, [1921] 1 K. B. 321. 
Ase 0 (2) Refd. Banque Belge v. Hambrouck, 


Cd 


age ar Lite interest 


my Val. Ti~- he Sgr arce Gases 61500 —O80G, 


(1081) 1 K. B. 821; Re Wait, [1027] 1 Ch. 


een at eae under 


al Poses Ts baa 11920] 


6296. Add. Annotation :—Apld. Re Garrett, [1980] 
2 Ch. 137. oe i 
6206a. 





Police pension.}—-The povieion in 
Police Pensions Act, 1921 (c. 3 egies (1), 
y. pens 


that on the pensioner’s b on 
‘whall not hers any or other 

person’ ac the creditors’ behalf 

merely excludes ‘the from being 


Pe gar capt 
fou perty that vests in the trustee ander 
914 Act, s. 8 (1). It does not prevent the 
. from making an order under 1914 Act, 
a Bl Se en “parment of all or part of the 
ension trustee for ee bead 
enefit. This sect. applies rope 
whether or not vested = the trusteo the 
order does not effect any ing.— 
GaRrrReErtT, [1930] 2 Ch. 137. 46 7. “L. R. 464 ; 
sub nom, Re GARRETT, OrrroiaL REcarver & 
TRUSTED v. Toh Bankrupt, 99 L. J. Ch. 
841; 148 1. T. 402; [1920] B. & O. R.177, 


6298. Citations :—For ‘‘ CUIPPENDALD v. TOMLIN- 


BON (1752), 1 Cooke’sa Bankrupt Laws, 7th ed., 


gee creditor if the trust money | TrusT ASSOON., tp» age) 4D.L. BR. hiv. ——~— —— By puartner—Part- 
Zould be traced to a periculs> fund.— | 969; {192613 W. W 6.-—-OAN. nerahiy fish erty. }—Undar Bkpcy. Act 
a DOMINION gerer CORPN., 62671. Agent to sell sail Goode —-Paghs to = lot & building belonging to a partnor- 
. AKER, 11924) 2 ™» Le 'R. 807.— proceeds of sule.J---Money received by ship t passes to the au nore ansignoe 

a commission agont from sales of his oF an aasigninent ariner- 


6150 i. Broker—Securities sold for | oustomers’ pro 


rt 
client——Proceceds id -wnto broker’a enero of the 4 
nt eld: asthe money | & ox , money. 


general account, }—. 
could not be epee habe ar ris aA vey Acuctury 7 ospacite: 


e 
ship, although part of "Ee bullding | is 
ents. catele ieyee oocupled as a home by one of the 


partnets.—Re Dosrovrron, Dosro- 
2% gee cA a v. Oa “ar LAN oereeg MEN’s 


m other mon in the ament wi ie on money in T ASBOCN. pl dy 25)1D.L. R 
enon of the brokers tho vifen ania A genera! backing sccount ri he ai 11098) 8 W. W. it, 681.—OAN, 
not claim it & hr ony sue for Lhe becoine btipt., the money can be hv. -—— Hrem mpl from seigure under 

v, Ae og BAK followed by tae cestuis quc trust if it | execution.) -— Held: not Acai diet cp 
GoesseLIN & C Co. fi? 22). Pied iy stil] traccable; otherwise they have re Forge bkpt.’ 
$35; 20.B.R.5 no recourse othe than proving their rT Co. v * CoHEN (Man.), 
oe Sele nie pina 2 claim eo ae ad bkpcy.—SaLTeR & fee) } 3 Sw. aw fn. 473. —OAN. 


RNOLD, 


OMINION BANK, 


Sue v. 
os fi Pe te Raat Sar (i928) 8'W. WH. 957. CAN. PART XX. SECT. 7, SUB-SEOT. 1.— 
R. 8. A., 1922 (co. 145), 6. 10, to the - (a). 
istered pore on of hae hus- PART XX. SECT 6. 6286 iif. ———,.}—-The after-acquired 


unadmin 
band’s estate, such portion does not 6283 i. ‘Working tools’’ — Law propery of a \ debtor is available amon 


— in the trustee in bkpcy. of the sole ent’a library 


eld: law reports, 


ra under a receiving order bu 


--~Held : 
efioiary tT hve husband's will —- | statutes & te a) text-books, forming ag andor an pet rarer 





assignment..— 
Re MoINTYRE tat DL. RR. 127; | the erotecinor library of a practising Re Lipson, shoes 23) 3 Dp. L. ae 1171; 
{ieae) 8 W. W. I. 113.—CAN. law-agent, were not necessary " work- | 520. L. R.'3 90. B. R. 488.—CAN: 
Ing tools."—PENELL 9. KLGIN, (1926) __ $201 iv a, — —— Under tnte e] 
PART XX. SEOT. 5, SUB-SECT. hiepihes S. | 9.--8COT. eld: vest in the 
a6. ————-,}-—Ite_  TRENWITH, LUSSIER, , fiom. 4D. 7" R. 6873 ; 61 
with agent-——For sale. iad kot, [1923] 3 W. W. R. 1205.—CAN. 0. —OAN. 
d a portion “Of the shares & had had the hil..—— ect o hie ecg A es cmos: ve ————,J—An insolvent 
der fraudulently transferred into | the owner o 


has power to dispose of any property erty 


his own neme :—Hed: the trustee | mortgages it, the eear ion rights of the he may acquire after being 


Znuet return the ahares.-DENMAN v. | OWner are confined to 
vaaw, Harr & ANDERSON & Bez | redemption. aint PEL. 


a pon necnamee onto, Joe eid ; it was bill,-—— “ Bul 


TELEPHONE “Go. (1923), 66 D. L. R. | W. W. R. 1015; 
57T2.—-CAN. Man. L. R. 9 at p. 1 


the 


equ of pueotyents & all p ns dealing with 
fee zy him bond a for & sonelincetion 
will be d har, from making a 
further Rod fins to the official aa- 
occupied **— rovided the tranrzactions took 


litna oe Shoe ba 
for itioner accurately to | By debtor.}—Debter was octhe regia- Store the offictal assignee | inter- 
Identif sate whick he claimed tered ome ct a lot on which was & vened & oluimed the propery ot or 


okay v. Tug- | two-storey build 


from the insolven 
QE0oN (1922), 67 a6 L. 607 7.~—CAN, sto 


behalf of {usolvent’s esta 


rey ene aoe | Late Kepar Nara (1924), 1. Le TL 
dwelt continuoday since his Purchase 46 All. 665.—IND. 
PART XX, SECT. 5, SUB-SECT. 4.—A, | of the lot. The lower storey 


as used 
mainly as a sto in which Weebtor's PART XX. _ 7. SUB-BECT. 1,.~— 
6261 i. vars rule—Fund bggger wife eatriod on Ay? but in A. (b). 


order to give rise part tored wood | | soe The ovidence of a 
RO es 
to gar el) to follo oe as trust | household furaiture. The & rr ak ‘that he was gmployed tr in 
semen trusteo’s | dwelling had an outside ontrance as selling goods for @ co. 
must have well as an insids one, A jean-to had | when examined in Oct. 1937 special 
pable of Gf being been erected.-by debtor, which had an | representative of tht oo. on the basty 
outside entrance Held: the | that he wag to recoive oa a 
are rty waa within tionn Act, | guarantée of « certain amount together 
eroeg Pe cl 10, & was undor . Act, | with 8, bonus on enythiug over that 
18; PH Bia et 8. exoepted from an mak pus Chis gerahgornent was to 
&. &.P. Oerivm Froun oe se hos ew, Ww coute om. sracgomente tog aa 
VIE . Ww, n 
y. Ostsdian Camprr iyi $ 3G. B. R. ‘sa. CAN. commission beais Hels: applying 


4 


if) 


p. 406 ” read “ 


; pao toes AEDALL 818; 1. Cooke's 
,  Bankropt Laws, Sth'ed., p. 428; 00 B. B. 


Add. Annotations —Distd. Beckham v. ‘Drake : 


tet), 2 H. L. Oag. 579. Consd. Re Roberta, 
1900) 1.Q. = a Refd. Re Elswood (1856), 
Wadling v. Oliphant 


26 L. 'T. 96 ; 
(1875), 1 a B. - 146. 


6315. Add. Annotation :—Apld. Re Walter, Slo- 


cock v. Official Receiver, [1929] 1 Ch. 647, 


6316a, ——~ Application of 1914 Act, s. 38.}— | . 
Re Waurer, SLOCOCK v. OFFICIAL RECEIVER, | 


No. 4656a, ante. 


6824. Add. Annotation :—Refd. aes v. Randall, 
[1926] Oh. 982. 


6381. Add. Citation :—~sub nom. Re CLaytTon & 
Braumonts’ Conrract, 2 Mans. 8465. 


6384. Citations :-—For “ £1918) 2 Oh. 889" read 
** [1918] 2 nee 389. 


“Bache, (1923) 1 Ch. 570, 


6348 
{1926] © 

6352. Add. Annotation :—Consd. Re Wigzell, He p. 
Hart,. [1921] 2 K. B. 835. 


6353a. Liability of after-acquired property for 
necessaries.|—Ae WALTER, SLOCOCK v. OrFI- 
‘ CIAL Reckiven, No. 4556a, ante. 


6366. Add. Annotations :—Distd. Re Wilson, Ex p. 
Salaman, The Trustee vy. Keith, ee 
(1925), 13 188 L. T. 814. ate je Cohen, Ex 
Official Receiver, [1919] 2 B. 271; 
Wigzell, Za p. Hart, [1921] . K. B. 835. 


6390a. Property acquired between two insolvencies 
—Assignees under second insolvency en- 
titled.)—Curtis v. SHEFFIELD O80), Sim. 
Pi 5L. J. Ch. 877; 505. R.7 
““Glagett ion Sons on. b. eae eee 
(1926), 70 Sol. Jo. i101. 


6898. ddd. Annotation :—Refd. 
(1926), 70 Sol. Jo. 1161. 


6401a. To husband & wife jointly.) --A 
settlor by a voluntary settlement made in 
1918 directed the trustees to whom he had 
transferred certain securities to accumulate 

. & invest the income thereof subject to a 
roviso under which the settlor reserved ri 
imself power, by notice given to the trustees, 
to require the income of any year or the 
oe of such income remaining uninvested 
ee aid as to one moiety to himself & as to 
the other moiety to a lady who ards 
became his wife, or if she should then be dead 


Pcahes v. 
Re Mathieson 


Re Mathieson 





7? petneaa | to 


. Add. riers :-—Refd. Dyster v. Randall, | 


ee peguled: the whole rene of ae year’ a 
+ of the residue of em ear to be paid to. the . 
---setélor, with trusts the death of the 
-arvivor of them in favour. of the settlor’s 
- ghildren therein: named. In Jan..1027, the 
- settlor gave notice to pitf..as trustee that he 
: requires the whole income . for that ear to 
: bee paid as to one moiety to | as to 
es the' other moiety to his wife. In Aug. 1027; 
the settlor was adjudicated bkpt. :—Held: 
the. power was indivisible, & could not be 
~ exercised by the settlor “ for his own benefit ”’ 
“within 1914 Act, s. 88 (b),. but only for the 
joint benefit of himself & his wife, & there- 
fore did not. vest.in his trustee in bkpcy.— 
Re Taytor’s SETTLEMENT Trosts, PUBLIC 
TRUSTEE v. TAYLOR, [1929] 1 Ch. 485; 98 
og aoe 142; 140 L. T. 658; [1929] B 


6415. Add, Annotation :—As to (2) Refd. Wateon 
v. Haggitt (1927), 44 T. L. R. 90, 


6444a, ——— --——. +A _ lessee erects trade fixtures, 
firmly attached to the freehold, but remov- 
able as between himeelf & the landlord. He 
then mortgages the Lp by way of 
demise, by the same description as that in 
the lease, & without referring to the new 
erections ; the sum being a floating 
balance, limited to an amount greater than 
the premises would be worth, evithout the 
fixtures. He becomes bkpt. :—Held: the 
mtgee. was entitled to the fixtures.—Re Wrst, 
Ea p. BENTLEY aoe 2 Mont. D. & De G. 
691; 6 Jur. 719 

Annotations :—Consd. Re Mackie, xp. 

G. 531; Walmaley o. Milne (1859), 7 C. B 

6449. ddd. Cilation:—sub nom. Re geen 
Ez p. SPELLER, 14 O. B. 159, n. 
Add. Annotation :—Refd. Graham v. Furber 
(1853), 2 0. L. R. 10. 


6464. Add. Annotation :—~Refd. Allgemeine Ver- 
sicherungs-Gesellschaft Helvetia v. German 
Property Administrator, [1931] 1 K. B. 672. 


6477. Add. aaa :—Refd. Ke Tabor, La p. 


agert (1847), ) De 


Cork, [1920] 1 B. 808; Re Kaufman 
Begal co Domb, Be p. The Trustee, [1923] 


6488. Add. Annotations :—Refd. Lamb wv. Wright, 
[1924] 1 K. B. 857; Allgemeine Versiche- 
rungs-Gesellschaft Hilvetic v. German Pro- 

perty Administrator, [1931] 1 K. B. 672. 


6507a. In name of agent—Delivery orders in 
hands of a alae hea bite carried on 
business as a merchan for some years 
dealt with pltfs. in vacuum flasks, which 
came from Germany. The bills of lading in in 
respect of the goods were made ont 
order’ & the charges were paid rt ne & for 
warding agent employed by b 








English law without coca 
Canadian 


ment.}-—Re trustee & he had no status to mak 


GaDsB 
{1925} 4 


wieihes under Bkpe Ez Waite & ELL licati T1930 
OTT, . 
sub vent salary, income. ce pee D. v'R. 1169.—CAN, Pen R aii: 65 O. L. ris i 3 
Pre bkpt.'a future ella d being ‘ ei BaB! o%b5 fog eH bss 
a fred ealary, bay "be applied. PART XX. BECT. 7, SUB-SECT. 3. | °° 
Rovoe 11085) 4, D. L. a 00; 82 | nsQS8t ll. —— Sh - A person who | PART XX. SECT. 9, SUB-SECT. 1. 
| a ae, ess ra gt are ingolvent ster no dia 7 ain ‘is ts SS oo a te," veda, dt ohel- 
W. n Q] 
rupe Dt a Ieentercare by ar 1 went gets & ind ‘party Sonbrupt's 
HO CAN N. B.), . { 927) 4 1 aog certain pasete: ete pernon sot gh or — entire pro- 
“Dp. Le who had administered the estate 88 became aasets the 
PART XX. SEO. 2. SUB-SECT. 1.— Sag cutee et ae or ~ Ho Peowmaaare F oe 
: oon ee wer in the ot. ial), 62 D. aes 20. B 
wt. —— Application to bankruptcy by. or cont we BDDC. as cg . - 


meg ete aren eee Ti ae : 





 agale had tak 


i | en place S. signed a delive 

-. order which bk f. hand “7 at 
against payment for the goods. Between 
Aug. 3 & Sept. 7, 1927, pltfs. purchased a 
- number of cases of vacuum flasks & paid 


bkpt. for them prior to the commencement | 


of the bkpcy., the receiving order bein 


made on Sept. 24. Bkpt., upon nen 
being made for the ;"handed to pitts. 
deliv orders for the goods signed by S. 


& addressed to the wharfingers. These 
delivery orders had not been presented at 
the wharf at the date of the bkpcy., & when 
they were presented shortly afterwards the 
Libra pi _acting on S.’s_ instructions, 
refused to deliver the goods. The trustee in 
‘bkpcy. claimed that the goods were in the 
possession, order or disposition of bkpt. at 
the date of the receiving order & formed 
part of bkpt.’s estate under 1914 Act, s. 88 (c): 
—Held: pltfs. had not by their conduct in 
any way induced a belief that the goods 
were in the possession, order or disposition 
of bkpt. in such circumstances that he was the 
reputed owner thereof, & the trustee was not 
entitled to the goods as forming part of 
bkpt.’s3 estate.—SmmEONS (C.) Co. v. 
DURAND’sS TRUSTEE, [1928] 2 K. B. 663 97 
L. J. K. B. 537; 1388 L. T. 612; (1928) 
B. & 0. R. 19. 

6514. Add. Annotation :—Consd. Re Tabor, Ea p. 
Cork, {1920] 1 K. B. 808. 

6515, Add. Annotations :—Consd. Re Tabor, Ez p. 
Cork, {1920] 1 K. B. 808; Re Kaufman 
Segal & Domb, Lx p. The Trustee, [1923] 
2 Ch. 89. 

6516a. ——_- ——— On business premises.] — The 
custom of hiring furniture which exiats ia the 
case of hotel proprietors, & is so notworious 
as to exclude the doctrine of reputed owner- 
ship in the event of the bkpcy. of the hotel 
proprietor whether the particular furniture 
was hired or not, does not extend to furniture 
in the possession of traders generally, e.g. a 
wholesale grocer.—He Tasor, Ka p. Cork, 
[1920] 1 K. B. 808; sub nom. Re TABOR, 
Ex p. Trustee, 89 L. J. K. B. 352; 122 
i. T. 790; 36 T. lL. R. 191; [1019] B. & 
O. R. 299. : 

Annotations :—Folld. Re Kaufman Segal & Domb, Ez p. 

Tro tee, | 4923) 2Ch. 89. Refd. French v. Gething, (1922) 

6519. Add. Annotations :—Consd. Re Tabor, Ex p. 
Cork, [1920)1 K. B. 808. Folld. Re Kaufman 
Segal & Domb, Ez p. The Trustee, [1923] 

2 Ch. 88. 

6528, Add. Annotation :--Refd. Re Blyth Ship- 
Saar & Dry Docks Co., Forster v. Blyth 
ise Uding & Dry Docks Co., [1926] Ch. 


6525. Add. Annotations :—Refd. Lamb v. Wright;. 


[1924] 1 K. B. 857; Simeons v. Durand’s 
Trustee, [1928] 2 K. B. 66. 
6561. Add. Annotation :—Refd. French v. Gething, 
+1922] 1 K. B. 236. : 


300 8 on arrival were stored at a wharf | 
the name, & for the account, of 8. When. 


ded to the buyers | 


°—— 





eae P 
Upwey. . 
? : y i . ae : 


6618. Add. Annotation :—Refd: Lamb v. Wright, 
(1984)1 K.B.857, °°; | 


8625. Add. Annolation:—Reld. Re Wethered, 
Bag. Salaman, [1026] Oh. 167. _ | 
6647."Add. Citations :—sub Re Prmomr, 


nom, 
Fe p. Sparimr, 14 0. B. 169, n. ae 
Add. Annotation :—Refd. Graham v. Furber. 
(1853), 2 0. L. R. 10. ; 
6657. ae :—Consd. Re Collins, [1925] 


Gobe. 4 22, Annotation :—Apld. Re Collins, (1925) 


6659a. J—For some years before his 
bkpcy. a surveyor & assessment specialist 
with a staff of clerks had entered into con- 
tracts with clients for personal service in the 
latter capacity. Under these contracte he 
had to value his clients’ properties for rating 
purposes & give expert evidence on their 
me rae his remuneration being a percentage 
of the reduction of their assessments when. 
obtained. He mortgaged these contracts & 
the sums to become due on completion thereof 
to a mtgee., who by special arrangement with 
the mtgor. gave no notice to the clients so as 
not to imperil the mtgor.’s business position, 
the matgor: being allowed to collect the fees 
when due in his own name & hand them 
over to the mtgee. At the date of the mtgor.’s 
bkpcy., some fees (a) were due on completed 
contracts, but some fees (6) were still un-. 
earned. The trustee employed bkpt. & some 
of his staff to carry out the uncompleted con- 
tracts & earn fees (0) :—-Held: (1) though the 
work to be done under the contracts required 
a certain amount of technical skill on which 
a clients relied, it was nevertheless part 
of bkpt.’s business, so that the fees (a) due . 
at the date of the bkpcy. were due to him 
‘‘in the course of his trade or business’? & 
being in his order & disposition by the con- 
sent of the mtgee. belonged to the trustee 
under 1914 Act, s. 38 (c); (2) the mtge. of 
fees (b) earned since the prea was in- 
operative against the trustee.—He OOLLInNs, 
[1925] 1 Ch. 556; 183 L. T. 479; sub nom. 
Re CoLuinsa, £2 p: SALAMAN (TRUSTEE), 95 
L. J. Ch. 55; [1925] B. & C. R. 90. 


6689. Add. Annotation :—Roefd. fte Wethered, 
kz p. Salaman, [1926] Ch. 167. 


6696. Add. Annotation :— Refd, Halifax Building 
Society v. Keighley, [19381] 2 K. B. 248. 
6701. Add. Annotations ;—Folld. . Birmingham 

Banking Co. (Official Liquidators) v. 
(1872), 20 W. R. 354. Refd. Semphill v. 
Queensland Sheep Investment Co. (1873), 29 
L. T. 787; Re Pooley, Le p. Rabbinge (1878), 
88 L. T. 663. 
6706. Add. Annotation:—Retd. Simeons _ v. 
_ Durand’s Trustee, [1928] 2 K. B. 66. 


67082. Same day as act of bankruptcy.}— 
Though a bkpt. may be up to the ears in 
insolvency, notice at any fractional period of 
the day on which the act of bkpcy. is com- 
mitted, is sufficient to take the case out of 














PART XX. SECT. 9, SUB-SECT. 8.— 
B. (b) i. , 


June, 1907, O. was adjudicated bkpt. 
In 1915 the insurance co. were paid the 


tlon in the mtgeo. was. ‘“’ goods & 
chattels * be thin irish Bkpt. & pes 


‘ amount due on their mtge. & vent Act, 1857 (c. 60), e. 313, & was 
. 6621 HH. ——— Second eee of.}— | the to th ees. In 1920 | the date of the bkpoy. “in the poe- 
In 1905, O. the owner of a life polisy of | the earl een surrendered the session, order, or disposition of bkpt.” 
_ aegurance, mort it to the insurance { to thé’ insurance co., & received ite | by the consent & permisaton of the 
Si ke lands to Bo oir | St daa Le i 
+, who eno | ment o ue 77.— IR, es 
: ul Ne 0. In! mtge.:—Held: the equity of redemp- 


é& 
‘notice to the co. ov. 1 


ae «48 


4 


QI, Add. 


Canad G7E~Seiha, ieee AND Eerie DIGHET COUPPLAMENT, 


clause of 


__3 Dene 400: Monte 8 Oh 4a 0 
“4 Ten aon, 5 MST Goigulal Bank me ge Dan it) 


6735, sea Annotation :—Retd. English Insce. v 
ational Benefit Assce., (1829) A. ©. 114. 


"6748, on Annotation :—Retd. Lamb v. Wright, 


(1084) 1 K. B. 857. 


Annotation :—Distd. Lamb v. Wright, 
[1924] 1 K. B. 887. 


6745. Add. A nmotations j—Refd. Lamb « Wright 
[1924] 1 K. B. 857; sor ppg Varei 
rungs-Gesellechaft Helv ai eig na 
perty Administrator, [1981] t X. B. 672. 

6745a. Whether mere visible om t of goods 
in trade or business sufficient. ay In order 
that goods may come within ae Act, 
a. 88 (c), the consent or permission 
true owner must be given not only to ot ais 
eons poser order or gtr 

of bkpt., but alao to t heir being use 

Loieebay or business. (2) In order that goat 

rgd be in the possession, order or 
kpt. in his trade or business wi the 
elie they must be not merely visibly 


j employed his trade or business, but 


acquired & used Pg? the purposes of the 
business.— ¥ areas & Co., [1924] 
1K. B. 857; 08 LJ. K B. 366 ; 130 L. T. 
708 ; 40 T. UB. 290 ; 68 Sol. Jo. dno ; (1924) 
B. & C. BR. 97. 


6745b. Fees due on ne eek contracts to sur- 
veyor & assessment specialist.|— te CoLLIns, 
No. 6660a, ante. 
6746. ena Annotation :—~Refd. Simeons 
and’s Trustee, [1928] 2 K. B. 66. 
hia. pee be. given both to possession & to use 
mn trade or business.|—Lams v. Wricut & 
Co., No. 6745a, ante. 
6762. Add. Annotation >—Refd. Lamb v. Wright, 
(1924) 1 K. B. 867. 
6777, Add. Annotation :-—Refd, Wethered, 
Ee p. Trustee (1925), 194 L. 13 264, 
6794. Add. Annotation :—~Refd. Lamb v. Wright, 
(1924) 1 K. B. 857. 
6708. Add. Annotation :—Refd. Lamb v. Wright, 
{1924} 1 K. B. 857. 


v. 





& disposition with the coment of the -true 
owner --Hed: thera wae no of a 
general custom of hiring out chattels euch as 
were epecified in tha agreement, not wea such 
a custom recognised hy the cts. The inference 
of ownership waa inevitable that reason 
of the possession & user of the in the 
be nage nacre yy tones Peo 
Seca, «De mp, He P. sige be oer! & 
89; 92 L. 7. Oh, 218 3; 128 L. T. 

Bol. Jo. 888; [1928] B. eo. R. 1. 


6818. Add. Annotation :—Refd. Lamb v. Wright, 
(1924) 1 K. B. 857. 


6819. Add. Annotations —— Re Kaufman 
Sega] & Domb, Ee yp. The Trustee, igad 
2 Ch. es Refd. Lamb aka , (1924 
1 K. B. 857; Simeons v. ‘a Trustee, 
[1928] 2 K. B. 66. 
6821. Add. An :—Refd. Lamb v. Wright, 
024) 1 K. B. 857; Simeons v. Durand’s 


, (1928) 2 K. B. 68. 


da. Annotation : :—Refd. Lamb v. Wright, 
‘il yr 1 K. B. 85% 


6853. Add. Diced i—Refd. B Insce 
National Benefit Assce., [1929] A. O. 114, 


6856, saat Annotation :—Ae to (2y Consd. Blakey 
ey Pendlebury’s Trustees (1931), 47 T. L. 4 


6858. Add. A nnoiation :—Refd. Blakey v. Pendle- 
bury’s Trustees (1981), 47 T. L. R. 508. 


68582. ce trader carried on the business of 

& hiring out of pianos ai: b 

means of hire-purchase agreementa, 

of which the trader agreed to let on hire a 
& in consideration the hirer agreed to 
he trader a sum of £4 on the date of 
Pring & £1 monthly so long as the hirer con- 
tinued the hiring. The trader agreed that 
if the hirer should punctually pay him a 
ified total sum in these pata: the 
plano was to become the absolute property 
of the hirer, but that until then if was to 
continue the trader's sole pe perty. Early 
in 1980 the trader entered into a number of 
trader’s oir sonatas by which he agreed to 


» 


deposit t; ents with 
the G. Co., Lid., & on demand to to 


neg mann 








hase -rent agreed upon let The G. Co. subsequently assigned the ben 
em on hire to bkpta. at a monthly: nintal: = the trader's aaroemeate to paar No Selbe 
faa tongepery corsage rence NOR » work dae wan ncaa was ee ne on July 2 
as aueartatnatas te the event (ater aia) re fea welds tha oe oi 
receiving order in y: after the commencement bipey.. had —, 
- the birer®, upon W all ta made by ar would become payahis in advan 
"the hirers were forf & the obattels the hire ragreetoonta, jt the hirer 
wera to be delivered to the owner. Ov 6, the _ hiring, “ dabte ... 
1022, @ receiving order was made the geawing due to the best, Se te comme ob is 
 o # [1024] 2 of 
ere, Dare of vstye rete oe jaiored, — Be Fommnm, pommaaa 
a ee | Ma ager 9, SUBAEOT, 0.—A. | —Frenauaaan © y. 
irostes ovaid not soy one 


"cits ata a By 





Rootes sera tie 


ik = Eis ted or eror disposition of 
gt arate in feline by ths coe 


sent && permission the true owner” within 
thet see, — BLY PgsxDLEBURY PrRo- 
» (108 1]2 Oh, 268; 100 L, J. 


Parry Trosrans 
Ch. 300; 146 L. T. 624; 47 T. L. R. 508, ©. A, 
ee debt.)—S., a customer of bkpt. 
, stock broker et J—S. 0 customer of bit, 
ange transactions in a 
t., on =. 18, 1928, 


Later, 
similarly indebted to bit. in & tarthes sum. 
On Jan. 15, 1924, bkpt. aesigned both debts 
to W. to secure £600, & covenanted with him 
that, apr the rene of his refraining from 
cot pepe to 8., he, bkpt., 
the debte or any part 
the cheque or other form 
payment to W. ain 27, 1924, bk 
committed an act of bkpcy. In Mar. th 
J., who acted as solr. for Ppoth bkpt. & W. in 
the matter of the assignment, on the in- 
structions of both & without disclosin same, 
made an agreement with S. for the liqu dation 
of the two debta, whereby S. undertook to 
ay the aggregate amount thereof by monthly 
faebatmiehin the first i ents being 
allocated to the payment of the later of the 
two debta & the subsequent ones to the pay- 
guia ar udgment debt ; Sn puter 
agree ver p ry notes payable 
to bkpt. or order to cover the instalmen 
allocated to the later debt. J. received the 
notes from 8S. &, as agent of W.., collected the 
amounts as ey fell due on the notes & paid 
part thereof to W. & retained the blanco. 
After payment J. returned the notes tu &. 
to be cancelled. At that time neither J. nor 
W. nor 8S. had notice of any available act of 
bkpcy. On Sept. 18, 1924, a recei ‘an 
was made, at which ‘date &. had pai 
had received from J. sums aah ave " 
£90 in respect of the later debt. Upon 
receiving notice of the receiving order, J. 
gave notice to §. of the assignment. On 
pt. 25, 1924, an order of adjudication was 
made, & on Oct. t. 7, 1924, a » eppet. was appointed 
trustee. In Apr. 1925, died, & exor. 
was made resp. to the motion by which a 
declaration was sought that the two costed 
were at the commencement of the bkpcy. in 
the order & disposition of ara de & im property 
of bkpt. divisibie ern eens tors :— 
Pa the earlier deb 


ie 


oe ral oe 
thereof, han 


Held: Vee admittedly, 
arose in course of bkpt. ’s business, waa, 
notwi ita conversion into a "judg- 


ment debt, none the less at the commence- 
ment of the bkpcy. a debt due in the course 
of his business & in the — & A Pipes teria 

of bkpt. & divisible smnonges creditor 


depos the tof te note tween thon & 8. & 


i by bkpt. with W. having 
the ip een in of the 
‘ctor in the absence of knowledge on the 


PART XX. SECT. a, RUBEN. = odbohe Sie 
s Solas face ee 


gee th att 


ie |r 


ghee ig 


Cpr Fs ot fem arabe at ot 
os & 7 by 
of the 

went the notes “om a enforce payment 


advance 8. paid the amounte 

¢ & when they 7 felt ae due, tuted valid 
tions for vane consideration within 

1014 Aot, s. 45, del neq such inference, 
depot of the notes be soa & lta ceceonancs 

o sue acce 

of the ted sufficient con- 
eiacaon for the the notes; 
(8) even if the trustee was entitled to recover 
the instalments after the date of the 
receiving order, the amount before that 
date waa a payment by sect. 45 (b) ; 


& the judgment debt formed part of the 
property of bkpt. divisible amongst his 

tors, while the claim in respect of 
the other debt should be dismiased.—Re 


Wrrnerep, Ha p, SaALAMAN, [1928] Oh. 
167; a Sol. Jo. 324; sub nom. Re rang 
Ee a memes TRUBTER, TRUSTER 
BANGE & L. J. Ch, 127; 184 1. T. 2 264; 
hens] B. & 0. R. 265. 
6859. Add. yr iat NF. Re Tero, Ea p. 
Oork, pee) 2 B. 808; He Kaufman 
d Sogal Domb, a p. The Trustee, [1923] 
6868. Citations :—For “5 Ob. App. 620” read 
‘*8 Oh. App. 520.” 


6887. Add. Annotation i~—~Refd. Re Tabor, Ea Pp. 
Cork, [1020] 1 K. B. 808. 


ta | 6868. Add. Annotation ag ie Re Tabor, He p. 


Cork, [1920] 1 K, B. 808. 


6860. Add, Annotation aaa Re Tabor, Ka p. 
Cork, [1920] 1 K. B. 808. 


6873. Add. Te eg :—Refd. Re Tabor, Ka p. 
Cork, {1920} 1 B. 808; Re Kaufman 
Ay ae ees Wie p. The Trustee, {1923] 


6879. Add. Sais :—Refd. Lamb v. Wright, 
[1924] 1 K. B. 857. 

6879a. Clothiers—-Custom to hire machines.]— ie 
KAUFMAN Sraan & Doms, Ha p. TRusTan, 
No. 6802a, ane. 


6881. Add. Annotations :—Apld. Re Tabor, Ha p. 
gle ee K. B. 808. Folld. Re Kaufman 


: eae aia Ea p. The Trustee, [1923] 

i — ee | Fe TABOR, He p. CORK, 
6516a, ante. 

ieee —— ——— Antique furniture.)—A custom 

exista in the antique furniture trade : 

deliver s to a dealer on =pprovel: In 

a ees of the etry: of such dealer, goods 


en lboe t t not in his order & 
disposition i cine shes Act, 8s. 88.—He 
Borp, Ez p. Truster, RestTatt, Brown & 
OCLRENNELL’s CASH, 1620) 1 Ch. 184; 140 
L TT. 278; 72 Sol. spi otis sub nom. Re 
Forp, Ee p. TRUSTEE v, RESTELL, BROWN & 
Co, $7 Le. 3. Ch. 884 ; {1928} B. & 0. R. . BS ; 


ob 1924] 21.R. 1,4; S581. L, T. 
mm Eo 
ae tat 


re oes ihenae _— h Ge, Dydertaker — moe 
nature & owevom | nrye, No. Ba00 Ly ante fia 8 





es. aon, Re. Hawares, 447. Te Be 


i P ell's one, | | 
aes A Re Ford, Hep, Trustee, owell’s 
- Sent by private customer. — 


— 6882b. cemeemeore oem 

No trade pearai exists of private customers 

sending articles of furniture to retail _ 
. for on commission or oth 

i ‘notorious as to exempt such articles from the 

| on. of the doctrine of reputed owner- 

in the event of the bkpcy. of the dealer. 

a where such a customer left a table with 





age dealer to bé sold on the terms that}. - 


the dealer should retain the surplus, if any, 
over an ed minimum price & upon the 
bkpcy. of the dealer the table was exposed 
on his premises with other furnitare for gale : 
—Held: as the effect of thé custom which 
was established in Re Ford, Hz p. Trustee, 
Restall, Brown & Clenneli’s Case, 0. 6882a, 
ante, was to ithe the reputation of owner- 
ship from a to any of the furniture 
B0 exposed, the a Je, which was not dis- 
tinguished from the other articles of furniture, 
was not in the aaa 8 possession in such 


mstances that he was the reputed owner | 


‘thereof.—He Forp, Hx 

OasE, {1929] 1 Ch. 187; 140 L. T. 2763 72 
Sol. Jo. 517; sub nom. Re Forp, TRUSTRD ¥. 
tale. 98 L. J. Ch. 144; [1928] B. & C. R. 


6885. Add. Annotations :—Refd. Lamb v. Wright, 
1924] 1 K. B. 8573; Simeons v. Durand’s 
Trustee, [1928] 2K. B. 86. 


6888. Add. Annotation :—-Consd. Re Tabor, Es p. 
Cork, [1920] 1 K. B. 808. 


. 6889. Add. Annolations :—Apld. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. Refd. French v. 
 Gething, [1922] 1 K. B. 236. 


6800. Add. Annotation :—Refd. Re Tabor, Ex p. 


Cork, [1920] 1 K. B. 808. 
a. —— ——.]— Re TasBor, Ex p. Cork, No. 
6616a, ante. 
6898. Add. Annoiation :—Refd. French v. Gething, 
_ [1922) 1 K. B. 286. 


6011. Add. Annotation :—Refd. Re Chiandetti, 
Ea p. Trustee (1921), 91 L. J. K. B. 70. 

6912, Add. Annotation :—Refd. Re So mndottl, 
Ez p. Trustee (1921), 91 L. J. K. B. 7 

6912a. Goods sold in interpleader ie 
Proceeds in court.] —- He OnIANpprii, Ea p. 
Trusts, No. 7113a, post. 


6915. Add. Annotation ape Re Chiandetti 
(1921), 911. J.B. B.7 


6916a, —— ns CHIANDETTI, Ex p. 
_ Trustes, No. 7118a, post. 


en a Ob en :—~Consd. Re Fairley, ie 








tte epee weer nb ate pelt att pede okey 


isediiomrs aECT. 10,SUB-SEOT. 8 3.—B. ay ‘ 


. ¥: ICTORIA MINES. 
Ltp. +O), 1930! 1D, L. R87; 10 
ag 83; 1929} 2 W. W. R. Slin— 


b {p. 819) Add * 
Matin v. FOWLER, 46 


| ont a of tai 


of execution 

eopy of the assi 
G. re. u19." = ded by 
void, — ~ Zama "ke A statement 


payment & dura ere nanignee 
Oo. i Lavery au) 66 D. R. pe 


Syria: POWELL’S ‘ 


99; 20. B. R, 547.—CAN. 
pete SECT. 10, whan iar Ee couta of 


grt Pe Untit @ 8 a sheriff with ipl . “rit 
haa beon placed receives 


np 
g@nment b debtor te 
provi iv wie abows” 
Ee rridea bo "Bia taat 
oils in not — 
_ 


eo ant hea ‘been 


oe nulla bona) On yan. 1 Ja 1921 t L, “the ert, 


fin executing a writ, of fi. fa. for £1 4, levied on 

’ debtor's goods, but on Jan. 20 | paid | 

_. . $72, on account of the debt in addition to. 

gy tec leg amr teagige tg) year 

PY arrangement. rese & of re-en 

for. £72 | balance. He retained the £72 
received on account for fourteen & then 

‘paid it to the. ex m creditors. On 

| Mar. 16 the sheriff made a second levy, but. 
on pelng paid 253 on account of the debt in 

. addition to fees &. p on money, he. 

- again withdrew reset @ right of re-entry 
for the £19 balance. . After re the 
£53. for fourteen days he paid it to the 
execution creditors. On Apr. 26 the sheriff 

a third levy, but the goods seized being 
found on interp cader to belong to a third 
party, he finally withdrew & made a return 
of nulla bona on May 2. On Sept. 8 a 
petition in bkpcy. based on an act o pepey: 
of Aug. 19 was presented. A receiving order 
was made on ee 29 followed by an adjudi- 
cation on Oct. 1 & an order for summary 
administration on Oct. 83:—Held: the 
execution was completed within 1914 Act, 
es. 40, 41, by the return of nulla bona on 
May: 2, & the trustee had no title to the £72 
& £58 realised by that completed execution. 

_ Qe: whether the trustee would in any 
case have begn entitled to the eae be ped 
before June 8, the earliest possible 
which his title could relate back under se | 
37.—Re Fambey, [1922] 2 Oh.¥91 ; aub nom. 
Re FarrLey, Ea p. ee RECEIVER, 92 

L. J. Ch. 140; (1922] B. & C. R. 127; sub 
nom. Re FAInLeyY, Hx p. Low & Bonar, Lrp. e 
38 T. L. R. 893, D. OC. 


6918b. —-—— ———.]}—Re BRELSFORD, OFFICIAL ReE- 
CEIVER & TRUSTEE v. SHELL MEX, Lr. (1931), 
100 L. J. Ch. 365. 


0019. “Ch. — ada dai :—Consd. Re Fairley, [1922] 


6920. Add. ‘denblations t—-As to (1) Consd. Re 
Fairley, [1922] 2 Ch. 701. Refd. Re Chian- 
detti (1921), 91 L. J. K. B. 70. 


chara Annotation :—Consd. Re Fairley, [1922] 


6947. Add. Annotation :—Apld. Re Harris, Ez p. 
Shell-Mex & Official: Receiver (1980), 99 
L. J. Ch. 448. 


6952a. ———- -——— Registrar of county court & 
sheriff same person—Notice received in 
capacity of registrar.])—-The condition of 
service within the fourteen days limited by 
1914 Act, s. 41 (2), of aoeeaars on the sheri 
of a bkpcy. petition having been presented 
is sufficiently complied with, so as to entitle 
the official receiver to be paid the moneys 
retained ey. the sheriff, if during that period 


so peinenene Soe 


fd er eee ane etree At 


* or 


ey 


debtor's goods. 


officor ‘that an 
eae dows not 


re hie 3 


Pie shen Ta ge eet bic at efi ee eS 
' i a : r . 
\ AO eg Bae: 


‘he - acquired knowledge of the presenta: 
tion of a soauired | ; 
__M., who held the office of high bailiff of a 


7 county ct., in pursuance of Sg oo s. 41 (2), | 


_ retained the moneys paid to him to avoid 
@ sale of the debtor's goods. Before the 
| iration of the  ioateglltiag period of 
tion a bkpcy. petition was presented by 
debtor & a receiving order thereon was 
ened by M., who then held the office of 
registrar of the same ct. of which he was also 
high bailiff. A formal notice in writing was 
‘sent by the official receiver to M. of the 
‘presentation of the petition & of the ma 
of the receiving order, which was not receiv 
until after the fourteen days had expired :— 
Held: knowledge of the presentation of the 
petition acquired by M. as registrar con- 
stituted a sufficient. compliance with the 





“within the said boariiee, — as to 

permit the sheriff to pay the st Sl of the 
execution to the execution creditor because 
notice of the second petition on which the 
receiving order was made. was not. given 
within fourteen days of the receipt of such 
 rinaanig The sheriff must hold, in the first 


nstance, to see whether a receiving order 
would be made, & if he had notice of another 
etition, even after the lapse of fourteen — 


‘days, then he must hold to see whether an 


order would be made on that other petition, 
or on a ny pouvion: LATTER v.. JUCKES 
& Paar, [1927] 1 K. B. 17; 96 L. J. K. B. 
187; 186 L. T. 177; 42 T.L. R. 7233 70 Sol. 
Jo. 905; [1926] B. & C. RK. 1838, 0. A. 


6966. Add. Annotation :—Refd. Re British Sali- 


cylates, [1918-19] B. & O. R. 160. 


dtc eager of s. 41 (2), of service of notice | 6979. Add. Annotation poe Latter v. Juckes 


on him as high bailiff, with the result 


& Page, [1927] 1 K. B. 17. 


ti at the official receiver was entitled to be | g99ga: S. P. BLOXHOLM v. OLDHAM (1750), cited 


aid the moneys in the ae of the high 

iliff_—Re Harris, [1931] 1 Ch. 188; 99 
L. J. Ch. 448; 144 L. T. 232; [1929] B. & 
©. R. 211, D. ©. 


8954. Add. Annotation ea Re Chiandetti 


(1921), 91 L. J. K. B.7 


6955. ond. Annotation aa Re Heiney. {1922} Annctapins :~-Reld. O 
7006a. 


2 Ch. 701. 


6961. Add. stile dala -—Refd. Re Wigzell, Ex p. 


Hart, [1921] 2 K. B. 835; Re Wilson, Ez p. 
Salaman, he Trustee v. Keith, Prowse 
(1925), 183 L, T. 814; Re Wait, [1927] 1 Ch. 
606; Re Regent Finance & Guarantee Corpn. 
(1930), 69 L. Jo. 283. 


in 1 Burr. at p. 22; 07 BF. R. 108. 


Annotation :—Consd. Balmo v. Hutton (1831), 2 Cr. & J. 19. 
7000a. S. P. Bretcwer v. MaGnay (1848), 12 


M. & W. 102; 1 Dow. & L, 441; 18 L. J. Ex 


40; 2L. T. O. 8. 124; 7 Jur. 1100; 152 


BR. R. 1128. 

Ohoston v. Gibbs (1849), 12 M. & W. 

Hdwards v. Evans (1843), 2 L. 75. 

Sale after bankruptoy—Of goods 
sufficient to satisfy two executions—One. 
delivered after bankruptcy.]|—Held: the as- 
signecs might recover in trover for such of 
the goods as were sold after the sheriff had 
raised money enough to satisfy the eit 





oxecution.—STRAD »v. Groene (1818), 8 
Taunt. 527; 1209 He R, 488. 


(1926), 42 T. L. R. 723. Annotations : Red. Gilea v. a £2882), 9 Bin 128 5 
Batchelor v. Vyse (1 enue oo . 6652; red v 


6965. Add. Annotation :—Consd. Re Sarjeant,| Batchelor o vyse. (18st 


[1923] 2 Oh. 302. ! 7008a. gag toes oe eae cana thas Pas 
6965a. ‘‘ Any other petition ’’—Notice not given GIBSON v. HumPHREY (18388), 1 Cr. & M. 644; 
within fourteen eae aR sheriff, on behalf 2 Dowl. 68; 3 Tyr. 588; 2 L. J. Dx. 284; 
of an execution creditor, levied an execution 149 E. R. 516, Ex. Ch. 
against debtor for more than £20, & received | Annotation :—-Reld, Moon v. Raphacl (1835), 2 Bing. N. C. 
the money from debtor to avoid a sale. 310. 
Within fourteen days of the payment the | 7080. Add. Citation :—affg. 9. O. sub nom. R. v. 
sheriff received notice of a bkpcy. petition Epwarps (1853), 9 Exch. a 


Mee ee onder oe eto cee node had | 7082. Add. Annotation :—Retd. Re Webb (Smith- 


6964. Add. Annotation :—N.F. Latter ». Juckes 





walised by 
he is to be entitled to poundage “or 


reasons! 


Sask. L 
pack, Uy 498.—CAN. 
6983 iv. —— Seleure after autho- 


petition on which a receiving order was made 


as a matter of course. Notice of this second | 7042a. 


 pierare was given to the sheriff more than 
ourteen days after the payment, but while 
the money was still in his hands pending the 
result of the first petition. The trustee in 
bkpcy. & the at ion creditor both claimed 
the money :— Held: the words in 1914 Act, 
8. 41 (2), “‘ or on any other petition of which 
the. sheriff: has. notice,’’ were not to be 
— qualified by the addition of the words 


ee ee ee ee mee "OO wees 


PART XX. SECT. 10, SUB-SECT. 4.—0. sed assignment 
on. .B. 806 tae 


ed some money for the execution : por 


in: 
creditor, yet r. 495 contemplates that continuing és 
the sheriff 


is to receive something, 
him, since it provides shat 
Cm na a judge anaY deem 


sheriff.— Baker 
eit ee: Moro 3 W. W._R. R902 : ; 
Re 147-2 14 656; 49 D. L. R. 6 


ATOCHEW KRNERAL 
PART XX. SECT, 10, BUB-SECT. 8. | QOBFN, Lrp. 3 OABE, (1983) 3 W. Ww. R, 
y (p. 830) 1. ——--——— Memorandum | . 


47 


33s 69 D. L. R. 353; 


TOWERS » 10- Yhat ttle subject to cod ior pease: 


fleld, London), [1922] 2 Oh. 369. 


6 Geo. 4, c. 16, s. 81-—-Two calendar 
months—Computation.}—By above sect. all 
executions, etc., executed or levied more than 
two calendar months before the issuing of 
the commission, are valid. Deft., the shoriff, 
seized the goods of W. on Pe 13, in exccu- 
tion, upon a aoe Sara on warrant of 
attorney at the suit of plitf., at abont eleven 
o’clock, & at about one on Oct. 13 a com- 
misaion of bkpey. issued against W. —Held : 





tists” 3 n 
Act, whore there are bpp 
record 


rded against Jand of the asaignor, 
money—Sheriff | ey trer of land titles, in making 
notice | the regis to the ne 


whi h transmission of title t 
O28 | should make a memorandum tha mine 


assignment. 
even tho gh no money has been t a ger pi creditor ts “tr entitted are | title is subject to a lien for coste of the 


the first 

ace oie Rea aoe Hoig | sina oad (on a 
6 0 

7 ee tions, La uy ben] 


j of the clause; &, tharefare, it wae cloar 10080 eosieren : 
as suse then wo Calendar months had of oper ppotntment field: coe 
elapsed; (2) the mg the com- 914 Ast, 2. a 
mission was to be uded in the com- Ch. 268 5 : 1 Bol. ae. 18% 

Ad, 255 ; Bard tag . 623 2 Mireumox, Noone Bae} ra 
i. eB. A a H.R nom, Re MaTHTaeon, prEM, 186 
a ts > ides JJ, Benereny Lt. 528, 0, A 
443) 1843), 11 T098b, “ after 
Me ack wi ie a ., Property ageruing aie marrage in right 
Annotation :-— Pea cats on thee Uuteeteoy ot lia a wife 
OTe ba (1927) 1 K. 3 tA property that has accrued husban 
7079. Add. Ottation :—sub nom. Re Promuern, peivedes alien ay peng a P shee = 
He p. Troerem, 60 L. J. pe 48 W. RB. WiLlIaAMS Be Tau ; 4027} 1 Oh. 441; 
684; 44 Sol. Jo. 673; 7 » 0. 96 L. J. Ch, 188 ; 198 Lh Bo; 4ST, L. B. 
nia haga s——efd, papeervniny {1927} 225; 71 Sol. Jo. 122; [1927] B. & O. R. 
, O. 
7085. Add. Annotation :~--Refd. Re Mathieson, | 7006. Add. Annotation :—Refd. Jagger v. Jagger: 
[1927] 1 Ch. 288, (1926] P. 08. 
7088. Add. Annotation :—Refd. Re Mathieson, | 7104. Add. gg sapenegt i—As to (1) Refd. Re 
[1927] 1 Oh. 288, Charters, Fe p. 1 Trustee, [1928] B. & 2 R. 
: 0 Charters, : 
alee Sata oe subsequent proceedings Trustee, ‘Ba B. & 2 O. R. 04. e 
"080a, Declaration of trust without consideration— | 7404*, — Plamillt in bompromised not 


Credit in account of money to wife.)—Held ;: 
not binding on bkpt.’s creditors.— 
Bx p. SMITH (1812), 1 Rose, 208. 

Annotation :—Oonad. Parsons o. \ oke (1858), 27 L, J. Ch. 


898. 


"001. Add. Annotation :—Refd. Re Mathieson, 


(1927) 1 oe 288. 


Tat. 


SMITH, 


ee ee ae ere 


TRUSTEE IN BANERUPTOY v. PUBLIC TRUSTEE, 
No. 7121a, poet. 


7105. Add. Annotation 
( 1921), 87 T, L. R. §25. 


ee Add. Annotation :—Consd. 


:—-Refd. Re Wombwell 


Charters, 


Ex p. Trustee, (1928) B. & C. Rt 94, 





i. Garntshes order.}--A debt 
" seen bye ich wes stl eu order tinder 
mee order ander 

~ Ast a. art dad not rank in 

au mont,—. 

grours GaGNnon * GRatn & Pao- 
Wank ro » f1084) 1 . R. 382; 
semoval & aun sherry} of prt ne 
actor's pliant oe 


uptcy eudb-contractor——. 
Re eae (Ont. » "ioael D. VR 
1048; 70.8. Rf. 


*ART XX. BEOT, 11, earn 1. 
7078 Sant a he ct, 3. 29. 
meat ement ” in 6 Rraeth ry 

Conpn & MAnrt«w, 
NADIAN ORZEDIT 


mary om ad 


949 : rieaey 
aH ti) na Ww. Ww 


sree BN, Bn 
1} ° 


107 8. Poa — R a: 
spout with ‘ont | SxeaH 


_e hedged 9 1 
t within 


Skper. dot, 1808, & Rit 5) aRAITEWATTS ts 
‘0-e 
ji, o— mr id nvurenon, declare 


tate orice 


naan nae ae 


ca ee a 


of property te 
nae wee 4 transfer in he 
a aon of a settlement was wade 


the ose of defeating creditors 

cad 0 ne it —— not be set aside, 

of f thelr airs ciaime ont nt ge yr veg yinent 
out o pro 


coor (1922 
oe. D.L. BR. 780.--OAN 


ri, Purchase 
ment of in 


reoolver. COURDY 
Nave (1998), 61 N. B. B. 128.—OAN. 
. of trust in poe 
ap itente saeu cas of, ¢ 
must Pigeon 8» do 1) ectle 
void at, of Gum, 


RARE, D. aa? 66 WE 8. R. 43; 


Jan. Jan, 90 sia Jey being in vonibattane? 


atuers, to: for ay ested certain 
ae for 
Tee 


lite 


t. 32, 1035, 


on June 8¢ the R. Co. eves & potebaiel 
oe Tene. ia, but Paid not aoe 


They unanim passed 8 eesclutdon 
for liquidation by ent, & 
a ted a trustee. On 

an a pileation by ppc bis debtor & 


m the 
tion meeting have & uld hav 
ge oe it, bag oP ee ouste. 


con- 
tinued, The 


plied to ba 
ment to 1 SBP re the soto 


& foe t 0 
on Apr. a6, 4 oe tof tbe & ante te 
& must be delivers up. nies 
ot #100 to M. wast be ementae 


erence, & it 
——Re cureaees 
Taa, L. R. 31.—AUs 


PART XX. SECT. 11, SUB-SECT. 3. 


neraoasy, a 


sn ae an ee wife 
Held + ee win 


ae 
oa wg te Te 
PART XX. SECT. £1, #UB-BRET. 8, 
eee CREE ah 
wR ER EEL 





eae pe "prunes, SiCoLy B. = rach R.. ose 
Tame, seem GHEt ai fokg —By a deed 
of. gift dated Oct. 1918, a dethow fy who was 
“bkpt. on Nov. 28, 1920, “in con- 
1 of his natural love & affection for 





a te re the business carried on by 
fonkste-isade wine 


roduce in & about the 
” At the 


} of the deed petition- 
. Ing creditors were ae eding to enforce 
-., Jadgment under R. C., Ord. 14, & on 
Mar. (18, 1920, obtained final judgment 
7 against debtor for £527 Ts. 4d. for goods sold 

& costs. On Mar. 20, 1920, execution was 
levied. Upon such levy being made, resp. 
'. elaimed under the deed of gift the whole of 
the furniture & stock seized by the sheriff. 

An interpleader. summons was taken out by 

the sheriff, & upon the hearing thereof, on 
Mar. 26, 1920, e master ordered claimant 

to pay into ct. £600 or give security for such 
amount, & in default the sheriff was autho- 
rised to sell the property seized & pay the 
roceeds into ct. to abide the result of an issue 

cted to he. tried between claimant & 

the execution creditors. Pursuant to the 
order the sheriff sold the goods on Apr. 28, 
1920, & on May 20, 1920, paid the sum of 
£202 128. 2d. into ct. On Nov. 8, 1920, the 
Sar to the interpleader summons agreod 
divide the money between them & to 
withdraw the record; these terms were 
embodied in an order of the master of that 






date. In the meantime, however, a receiving - 


order was made on Nov. 1, 1920, & petitionin 
creditors, the execution "creditors, informe 
the official receiver of the sum of mugey = 
in ct. & of the terms of settlement so .gre 

as aforesaid. Thereupon the official. rooeiver 


intervened, & on Nov. 1, 1920, gave notice in 


writing to the Pa r-General of the 
Supreme Ct. of the receiving order, & this 
notice had the effect of preventing the order 
being acted upon. ‘The trustee moved for a 
declaration that the deed of gift was void as 
him :—Held: (1) the deed of gift 
waa a voluntary settlement &, being made 
within two years of the bkpcy. + was void ; 
(2) the execution having been completed & 
bp proceeds held by the sheriff for foutteen 
8, the trustee’s title was barred, because, 
cash the execution was not completed 
| beter the sheriff had been in ssion for 
twenty-one days, the act of bKpcy. thereby 
created had no occurred within three months 
of the presentation of the petition & was not 
- therefore available to establish the trustee’s 
title. —Re CHIANDETTI, Ex anaes (1921), 
91L. J. K. B. 70; 37 T. - 984 ; 3; [1921] 
B. & O. R. 82. 
7118. Add. Annotation :—Consd. Re 
Ea p. Trastee, 1023) B. & OC. R. 94. . 
7119a. —— Donee taking over lability for mort- 
BE debt.]-—-By an indenture dated July 19, 
920, a ‘tsband assigned his reversionary 





| “PART XX. SECT. “41, SUB-oxgr. 4. 





a purported to assign & convey to | 
Domi pion Street, Soho, & the 


7 71858, Covenant to pay eu on life policy.) — 








epee ers b gre within ts awe, gears after 


£9 








interest under will to wt gatsjoot fect 10 


mitge.; & the wife covenan , 
pay the. mateo. debt. & interest: & to: | 
‘the husband a against his Mability under the | 
antge. The husband. was. adjudged | bkpt. on 
“June 20, 1922, within two coast 

ment. On motion byt a rag on the 
ae @ declaration Mgres oe rament. 
was vold against him: g av rete 
settlement under 1914 Act, s. 42 —Held 
there was ample eonalderation: in the assign 
mont, & the wife was a ‘“ purchaser’’ for 
valuable consideration within the sect.—Re 
S mpnia Eau p. saan [1928] B. & 0. R. 


Let a ‘Compromise of action.]}—A bond fide 
: opanls of a bond fide action claiming 
ahi against a deft.’s property is valuable 
consideration within 1914 Act, s. 42, for a 
settlement of that property ade by deft. 
under that compromise, & pltf. is the pur- 
chaser within that sect. Itis not the business 
of the Ct. of Bkpcy. before which the settle- 
ment is subsequen’ ly impeached to consider 
whether the action could possibly have 
_ succeeded if fought out to a finish.—He Con. 
(A. V. & M. B. M.), Trvustaw In BANKRUPTOY 
v. PuBLic Trustne, [1931] 2 Oh. 174; 100 
L. J. Ch. 316; 145 L. T. 484. 


7122. mo Citation :—-sub nom. Re MACDONALD, 
Re en 7 ahaa [1020] 1 K. B. 205; 122 


7124, or tes : —Refd. Re 
[1920] 2 K. B. 426. 


7125. Add. Annotation :-—Consd. Re Gunsbourg, 
(1920) 2 K. B. 426. 

7127. Add. Annotation :—Reofd. 
[1920] 2 K. B. 426. 

7129. Add. Annotations :—-Refd. Re Gunsbourg, 
ot a 2K. B. 426; Re Mathieson, [1927] 1 


Gunsbourg, 


Re Gunsbourg, 


7133. Add. ae ar :—Refd. 
[1920] 2 K. B. 426. 
7134. Err Annotations :—Consd. Re Gunsbourg, 
920] 2 K. B. gals Refd. He Wigzell, Ha p. 
Hert, [1921] 2 K. B. 8365. 
7135. Add. Annotation :-—Refd. 
— [1927] 1 Ch. 288. 


7136. Add. Annotation :—Consd. Re Gunsbourg, 
[1920] 2 K. B. 426. 


7188. Add. Annotation :—Refd. Re Gunsbourg, 
oer 0J 2K. B. 426. 


Re Gunsbourg, 


Re Mathieson, 


7142. Add. Annotation :—Refd. . Re Mathieson, 
pee j1 ne 288. | 
nnotation :—Refd. Re Mathieson, 


48, 
rie} i“ Ch. 283. 


71588. —~—-—~,]—~ He cael Ex p. Trustex, No. 
2002a, ante. 


B. were trad 
1927 both 


edgadieated t 
rupt. In 


artners va udicated bank- 
had 


910, A. on 


to pro ve that a conveyance which he is 
968 inet to set asida. gi hay bs wae not 


ges 


 Onita preof.J—Bkypy- nein orn ne onthe pe ficial | mad faith & for valuable 
: Fed nod of the state "Bettieaneats, 7 nee’; & by sect. $0 (3) —o  « Bottle. aeraddiew on.~-CHEAH 800 TUAN, OF- 
tf. 60 (2), provides that: “ Any settle- | ment’ for the frrcsiias his sect. blag ABBIGNEE OF TK | 
“paent. of: property, not : "ee includes any deere op or transfer hee v. lie pay 5 ee oti os = 
- settlement made favour ® pur]. a 4 67 ; ; : 
chastr. ; . it good faith & for valuable | Scnsizuction of the above sect. | 156 at B, & 0. Sate. 270, P. On 
‘ Saga | Gib"onua'is ape dio ofietal aexignes | SRA stRalts : | 





covenan ray e policy, for a sum tha 
t to k p the policy, f that 
was arrived at by commuting ina single pay- 
' ment the ann hsb tag ayable to keep 
- wp. the eee Eee to make it y paid. The 
| kpo 
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Mee ot tn ges 


lent preference only; & to 
& fraudulent preference thero must be 
present two 
-enco in fact & an intention on the | $1500 from A. 
xt of dobtor to 
OYAL BANK at 
GRanaM pe?) 6° 

Ou. R. ©. 


PP tte xi, ———.}~Where the delivery 
pe oes was not a disposition in the 


JACOBSON, RTO. (1920), App. D ° 75.— 


7164 xii, ——-—.}—The intention to 
4d & B peeerenee ia an intention in fact, 


thet debtor, There can 
a ne if the payment ig made in 


Can NADIAN. GARI DIT a eg Hen 
v. JENKINS, {1928} 8 
62 0. L. R. 281; 


- the other 


an ante-nup stial settlement, by 


es rot he (inter alia) covenanted with the 
trustees of the settlement to keep up a life 
| Stone elas On te bkoey Ot 


ay the 
premiums, etc. On the bkpcy. of.the two 
partners the trustees of the gettlcciant lod 

@ proof in the bkpcy. of A. with regard to the 


. rejected the proof on the 


peony that un er 1914 Act, s. 42 (2), their | 


claim was postponed until all ‘the other 
creditors for valuable consideration in money 
or money’s worth had been satisfied, & he 
alleged that the assets available would not 
be sufficient :—Held: the covenant fell 
within 1914 Act, s. 42 (2), & the trustee was 
right in rejecting the proof, as being a claim 
for something which was only provable after 
tors for valuable consideration 
in money or money’s worth had been satisfied ; 
& also having regard to 1914 Act, ss. 38 (6), 
42 (2), & 68 (1), erhe right of the ‘trustees to 

n a proof must depend on all the 


pu 
’ ‘craditors of the partnership between A. & B.,. 
the ae creditors of the partnorship, as hides 
rs 


as the separate creditors of A., bein 


satisfied.—-Re OUMMING & .| Read 


oD 


er eee Se ore ne er a Wee nee ore bt oe ee Qe tanec ee mat a eee eee ee lt ee 


PART XX. SECT. 12, SUB-SECT. 1. 


— 1184x. ——— A reference & a | defined by sect. 2 
fraudulent preference 7 vitally Jif- Mone. (192 a, an 
ferent. Bkpdy. Act prohibits a frandu- , 


O. B. R. 200.—O 


constitute 7167 xix. 


clroumstancos, a prefer- 
refer. BURNS ¢. 
Ce BuRNs RA 
. RR. 608 : 
Be ns 341, mys One 


oe ie Oo., 


nary course of business . the cffeot 
it should 7167 
no v. 





set. asido.—JAacoBao 


be aun prenuen ompaper parecer b 


eno intention | OF appre rate an 


t towa 


course of business.— 


D. Iu. 139; 
; 10 0. B. x W— 





71867 xxi. 

.}— Where prefercnoe under 
could not meat 

there m 


Bz ry 


7189. Add. Asnotalion :—Roefd. 


7166a. 


‘that debtor was ‘insolvent,’ a8 
& therefore were 
—Re Lona: 


: QUILLAY p. 
R. 570; 3 feast. Lk. 331 ;.10C. B. R. 73. 


———.}—Where 

partners bought ight out ut the fourth & took 
for a quarter share 
in the partnership, & Tubsequently 
A. advanced $400 on the security of a 
chatte] mtgoe. knowin 
insolvent :—Held ; the mtge. was void 
as against ereditors,—Ie UntTy MANU- 

MooRrnr’s Sy em (1823) 

1D. L. R. 84; '3 O. B. R. 396.—CAN 


i bank fs in 
no different position from that of any 
other oreditor in relation to the pro- 
AF, visions of Bkpcy. Aot, & where a bank g ii. 
knows its customer to be insolvent, 
it cannot within th 
Limitod by aect. 31 accept fro 
money standing tu 
his o liquidation of a 
liability by the customer to the bank. 

SaLTeR & ARNOLD, LTD. v. DOMINION 
Bank, (1923) 3 W. W. R. 257.—CAN. 


-}~—To make a 
CAN, sccurity given a creditor a fraudulent 
7167 xvi. ——~ 


knew the 
bis curent Me eilities bot but belicoved he 


the firm was 








Fraudulent 
cnoes Act, Kh. 8. = 1920 (c. 204), 8. 4, 


68a. Enoiten | AND > Earme Dicesr BSorrummere. 
Nernson & Orata v, ‘Taveras, 11920) 1 Oh. 7 


684; 141 L. T. 61; or Re CUMMING, 
NEILSON & OralIG v. ADAMSON 


(TrustE), 98 L. J. Oh. 83 ; [1929] B 


7156. Add. “Annotation. :—Refd. Re Debtor, [1929] 


1 Ch. 362. 


ar haa :—Refd. Re Debtor, [1929) 


Re Mathieson, 
[1927] 1 Ch 283. | 


7161a. Covenant to settle all property to which 


settlor might become entitled—Settlement of 
reversionary interest.|—Re Dent, Ha p. 
TrusTeH, No. 2902a, ante. 


7164, Add. Annotation :—Apprvd. Re Cohen, Ex p. 


Trustee, [1924] 2 Oh. D. 516. 


7165. Add. Annotation :—Refd. Re Oohen, Ez p. 


Trustee, [1924] 2 Ch. 515. 


3 -]—To constitute a fraudulent 
preference three conditions ets be fulfilled ; 
(1) that the payment is made by a person 
unable to pay his debts as they become due 
from his own money; (2) that it in fact 
refers one creditor over others; (3) that the 
ominant motive with which the payment 
was made was & pene as a preter that erence 


Stee cee rE 


7167 xxvii, ———- ———. Circumstances 
putting rag soa on enguiry.J]—-Re Mo- 
RoyvaLt Bank (Ont.), 








three gi. —— Valuable consideration not 


piven. }—Lack of oonsideration will 
usually imply a suggestion that a 
conveyance was made unduly 
prefer oue creditor, & where the result 
of such conve ances is that the grantor’s 
creditors wi efrauded the oon- 
veyance will ie a aside without 
proof, apart from the nature of the 
‘ conveyance itself, of the fraudulent 
intent of the grantor & the tee.-—— 
Dory v. Marks, (1924) 8 D. ~ fe R. R. 687 ; 
65 O. L. IR. 147.—CAN. 


Security taken.|-—A person 
wie makes a bond fide advance to 
another person or company when it 
is on the ovo of insolvency & takes 
security therefor does not thereby 
come within sect. 64 of PeDey, Act 
era 3 to preferred creditors, if, at 
Icast, he is not at the time already 
a creditor : & even one who is already 
a creditor may, in special circum- 
stances, make such an advance and 
take a valid shes asa therefor as well 
as for his pre-existing debt. Moreover, 

a preferred creditor within the 





Prefer: 
ce of intent 


had then sufficient property 
to pay. wis debta, & the page Aa 
were het made to give tho: Faber 

unjust preference, who acted bond fide 
& without intent to Ne Cony. creditors :— 
Ye mtge. \ —-ROBINSON 
v. PRIERS (1919), €7 47 N. B. R. 1.~CAN, 


m es as they et due 
wil render Ves heer wi three 

onths of the b . by debtor to a 
oreditor. fraudulent” & voidable aa 
againat ev pure re ¥.—-STRVEN- 
AON 4. NADIAN — 


67 carte ged oer: 

tain ‘transactions wero 

being seh dota ela the pri 
{oon presumption of their invalidity 
ad not been rebutted sho that 
they wore made as req by : 
Act, a. 32, since they vere m 
knowiedgs on the part of the oreditor 





mopeached aa t. 7 


ust be a concurren 
oA the 1 part of poth debtor & oreditor. 
rson taking the security bo 
innoeea ot a eee ine intent, he 


‘cannot the fact that 


thore was agen ope an eae espe i as to 
gg ol me qulnd a dobtor.— 


988), . mr be “Tt 
eae] $ Pwo w. te AN. 


lit Xk, Hap, taerans, [1 = fe 23) 4D. ae *R. 


pone xxii, ——~ -———.}—Re Fox 
e. y. PORTER, [1925 1D. L. it 
iges . ay G. B. BR. 328.—CAN, 


pli8? male, — Ex toRe  Noaun | 6: 
‘ Or, °9 i) *) 
(1935), : D. L. R. 785 "5 ©. B. R. $86. 


— >} Re Foro 
wid 3D a L. RB 277; 68 O. Le Tt 


7 xxvi. -—— ——. ——.}—-Re OUDNEY 

938} 1 D. L. R. 690 ; 8 
(ab ae 3. -GAN. 
An 


meaning of the Act did not take his 
security with the intent of procuring 
@ preference to if over other 


Lrp. & Lana, {1931} 1 W. w Ww. TCE 
(1931] 2D. L. 


intent to defraud, such 

not of iteelf sufficient to render the 
transaction void, if it is found to have 
ee er ee 


71172a. 


7176a. 


‘to whom the payment was made. If a 


- voluntary payment in fact gives a creditor 
a preference & the reason for such payment 
is unexplained, then a presumption of pre- 
ference arises. The existence of an ex- 


panaice ousts the presumption of pre-. 


ference.—Re Dracm (J.) & Sons, PALMER 
- SORERTE v. KNIGHT (1926), 184 L. T. 


7171. Add. Annotation :—Retd. Re Cohen, Ex p. 
"Trustee, [1924] 2 Ch. 515. 


7172. Add. Annotation :—Refd. Re Cohen, Ex p. 


Trustee, [1924] 2 Ch. 515. 


—-.|——(1) Debtor was adjudged 
_bkpt. on his own petition on July 6, 1923, & 
for a long time prior to that date. had been 
hopelessly insolvent. On June 22, 1928, 








bkpt. teat applt. £146 by a customer’s cheque, 


& on June 21 & 23, 1923, he transferred goods 
to applt. of the value of £378 in discharge of 
his indebtedness. Debtor was able to pay 
his creditors 2s. in the pound, but the transfer 
of the goods to applit. was arranged on a 
basis that the debt was worth 20s. in the 
pound & the goods were not of the class with 
which applt. wis in the habit of dealing, & 
appit. knew that debtor was unable to pay his 
debts, & the transaction took place on the 
eve of bkpcy. when debtor must have known 
he had no chance of pulling round. The 
threat of applt. to place the matter in other 
hands, which amounted to consulting a solr., 
had no terrors for debtor :—Held: the pay- 
ment & transfer were made with a view to 
prefer applt. & not in consequence of any 

ressure which applt. brought to bear upon 


kpt. 

(2) In establishing a case of fraudulent 
aera in addition to giving evidenc: of 
lvency the trustee must give some evi- 
dence of a view to prefer.—Re Hovuny, Ez p. 

TRUSTEE, [1924] B. & C. R. 22, D. OC. 
Preference by agent of debtor.].—If 
@ principal leaves the control of his business 
in the hands of an agent so that the agent 
is employed to determine which of the 





Vol. V.—Bankruptay. Cases 7166a—7176s.. 


oreditors of the principal shall be paid, when - 
they shall be paid, & why they shall be paid, 
a peveent made by such an agent with an 
intention to prefer a creditor of his principal 
is, in the event of the bkpcy. of the principal, 
@ fraudulent preference by the principal 
within 1914 Act, s, 44. It makes no 
difference that the agent had not authority 
to sign the cheques he drew & presented to 
his principal, nor that the principal when 
sening them had no intention to prefer any 
creditor, but honestly believed the payments 
so made to be proper & in the ordinary course 
of business. 

A firm of builders, having contracted to 
erect houses at S., employed T. as their 
salaried agent to control & man the 
purchase of & payment for building ma ; 
& generally to supervise & advise the firm 
on financial matters in relation to the con- 
tract. The partners had no knowledge as to 
the terms upon which the materials supplied 
had in fact been teaar neste nor were they 
aware of any of the circumstances relating 
to any payments they in fact made. The 
signed cheques drawn by the oot as 
when he prepared & presented them, but 
the agent had no right to make any payment: 
except by cheques signed by his pence: 
The partners having become bkpts. it 
appeared in the bkpcy. proceedings that less 
than three months before the date of the 
receiving order, T., intending to prefer 
S. & Co., creditors of his principals, & then 
well aware of his principals’ insolvency, 
presented to F., the managing partner, two 
cheques which T. had drawn & which F. 
signed without inquiry in the honest belief 
that T. intended thereby to make prores 
payments but which were in fact intended 
& devoted by T., one to the extent of £100 
in payment of a debt due by his principals 
under a contract other than the S. contract, 
& the other to the extent of £647 in payment 
for goods delivered by S. & Co. on credit 
terms not then expired :—Held: the partners 
as principals were bound by the acts of their 
agent ‘T. when he, acting within the scope 


v. Hartrows, [1923] 1 D. L. R. 186; 
{1922} 3 W. W. R. 1050,.—CAN. 

7169 v. ———- -———.}—-Re Reavy & 
Cass, {1924} 2 D. L. R. 528; 33 
B. C. nr. 371.—CAN. 


7169 vi. -}—Creditors, knowing 
of the insolvency of debtur, made a 
composition of their debts giving an 
extension of time. Within threo 
monthe debtor was made bkpt. :— 
Held: prima facie this agreement 
constituted a fraudulent preference 
which the creditors preferred must 
rebut.—He DALE & CARROLL, [1924] 4 
D. L. R. 597 3 5 C. B. H. 139.—CAN. 


7189 vil. ——-.)—The onus of proof 
ofan intention by debtor to prefer a 
particular creditor lies on the official 
assignoe.— Re Harpy (No. 2), [1922] 
N. 4. L. R. €13.——N.Z. 


91172 1. What muet be | ghee ol 
B., who was in possession of business 
erty made kn aneiputients te 
m pitf., made an ont - 

deft. co. for the benefit of creditors, & 
on the same day executed a surrender 

lease :——-Held; as the sur- 
render preceded the ent, it 
valid as a fraudulent prefer- 
ence or a fraudulent tting with 
in fraud of tors.—-Be1_y 
- Be Trust & EXECUTOR 


Co., Troer & EXEcuTor 
Co. v. Ber, & Buraxy (1919), 46 








O. L. R. 192; 49 D. L. R. 1133; 17 
O. Ww. N. 88.—CAN. 

7173 1. ** Transfer.”"}—A mtgo. under 
Sask. Land Titles Act is a ‘* transfer ” 
within the meaning of Bkpcy. Act, 
8. 2 (2), notwithstanding the provision 
in the former Act that a mtge. hae 

no 


Ww. a; > i 
63 < L. R. 352 ° 15 Sask. L. R. 94,— 
7178 ii. ——.]— Re MARITIME RADIO 
CoRPN., LTD. (N. Be (192712 D.L. R. 
450; 8C. B. R. 153. —CAN. 


PART XX. SECT. 12, SUB-SECT. 2. 

mi. Property conveyed to creditor by 
recistered conv Unregistered re- 
conreyance to debtor without notice. }— 
Held: roperty must pass to the 
trustee in 1s ce cCuaie & 
Bray, (1924) 3 D. L. R. 44; 2 W. W. R. 
373: 4 C. B. R. 660.—CAN. 

m ii. Properly covered by Exzemplions 
Act.}—Sect,. 04 of poled Sagi R.8.C., 
1927, which provides that preforentia! 
conveyances to creditors within three 
months prior to an authorised assign- 
mene hall be igri paueueee ba 
void as o trustee. n 
apply ‘to dealings by the debtor with 

exempt property.—OaNaDIAN 


51. 


Crenpir MEN’s TRUST ASSOON. Vv, 
UMBEL & GILLESPIE GRAIN Co., LTD., 


sa. Provision in fire ineurance policy 
for payment to bank, )-—A provision in a 
fire insurance oe” that the amount 
of the logs shall be payable to a bank 
does not operate as an assigninent of 
the pouey » the bank, nor can it be 
said, in the cir cea of the cage, 


cumstan 
| to constitute an illegal preference under 


Bkpcy. Act, 1927 (c. . 
MINION BANK can {1930]8.C.R. 


v. LO ‘ 
67; (1920) 4 D. L. R. 1028 ; g-, 47 
383; 10 C. B. ie 


sb. Effect of Bunkruptey <Act—On 
Assignments & Preferences Ac (Ont.).] . 
——In a pr in bkpcy. in Ontario, | 
the trustee in bkpcy. may Invoke the 
ald of the ct. to set aside as preforential 
a transaction between the bkpt. & 
a creditor which took place more than 
three months before the making of the 
authorised aasignment or receiving 
order, upon the ground that the trans- 
action was preferential under Assign- 
ments & Preferences Act, R. 8. O., 
1927, & the trustee in bkpey. is a 
person entitled to set up the provisions 
of that Act & attack the transaction.-—- 
Re PomMmirn, {ieee 4D.-L. R. 118: 
cae L. R. 416; 110. B. R. 449..~: 












7 Bi a, ecipleyineatb Ie aa thele: auch ‘shade | wuaghops tionsér for hat “purpose,’ 
oe the: ie aestion, & the act. of the | " & direct ho pay the Dalance of “tne 
“ig i payments with know- | . ~. proceeds, ducting his own ¢harges,: 
ledge of the pe ! Micellar & with | 2 peice |. WER BOCOTUINGLY °. dOHS, 

. & View 0: a preference 1 See er yf thi took place, . 

. a the . vf tive principais:—He DRaBBLE |.” it whic 12 pound ‘was offered, which 

. Bros,, [1980] 2 Ch. 211; 99 L. J haa one foo: ‘being. red ‘went to prison, & obtained | 

or sh. T.887 5 eve: Jo, 464, 0. ve ae bot ie ) a Ye retain a portion ot the 
st. ‘Ada. “Annotation :—Consd. Re this 


Fenton 
B68. 


71880. Payment to agent of creditor — - Whether 
“ Eon to ** person in trust for creditor.’")—. 
Ea p. TRusras, No. 741 ia, 


rd ata 


72100, — 





J—A._ being 


pro teabaolnge se (org 


After several ineffectual giheetor to make an 
arrangement, it was finally resolved, at a 
meeting of the creditors, that A.’s property 
should be immediately sold ; 


, otiasiatesieatetoendia) 


PART "XX. SECT. 1a, SUB-SECT. 3. 


oe vi, —~-—-.J—In order to make 
yment a fraudulent preference 

Bkpcy. Act, 1908, a, 79, it is 
not necessary that the payment should 
6 made in pote’ 6 Fae a of 


kpoy.—Re Ee! a & 
Lrp., [1995] N is L ros RA: —N. Z. 


l-(p. 8638 le having 
macs ingu 2) Where in editor ant 


»& ae note was ven 
by aire yf by war of collateral sec cia writy 
for made 


veocy :—Heild: tho giving of the 
lien note could not be. construed as a 
udulent preferunce.—fe HuGHrs 
Music Saure Co., Oo-Ormrative 
Mosto g oerey Oo. »v. Goto MEDAL 
FuRN MANUFACTURING Co., 
1934)? D. L. R. 706;.40. B. R. 666. 


PART XX. SECT. 12, 8UB-SEOT. 4.—A. 


¢ (D. 865) I. Oredttor with know- 
tebch Sectenay ecasees! Inia oe 
me 
oroditor aware of debtor's ingolve va 
nice Pre v. ASeTNATON (1882), 18 





‘ a 
Bp Er p. 
is oa) 1 ar L. R. mete Be 
noe rege Bkpey. Act, s. 31 
there must be a common or-conourrent 
view, {.e. Intent on the part ‘of debtor 


' & theo 
Re Bi Bri We 250 r) 


| ofl i msi with Soper 


‘9 865 9 ewe, tention 
at ‘Gebi or as) Hai i 
ence & 


Saneti < fear the 
oe Ee one. 


Textile Assocn. (1989), "08 Le L x. Pep a. 


in dificulties, & 
folks. teen metved: with write by ‘several of 
to: Satta. who. were. 





y dictates of. — 
the fatention, : 


‘1Oh. 180. 
1225a. 





assistance. 





be pre erred. Therefore where A. 


to 
paid A. what B. owed him, & O. w 
a Str reldgha in the place. of 
a8 ore of B. pacha rT) 
fe money paid by ©. r boone 
assets in the hands of B., t the trans: 
action could not be ar wee te 
NiaGaRa Hata, Lrp 
ae MONTREAL, ribeat's G1 D. ai R. 


the oreditor to 
refe will be a prancmene 
re erence & may we set tondcgell by the 


ROSEDALE PRODUCER Oo., 
Er yp. "McGowan x, {1084} Dd. i, R. 
$2); : 40. B. R 
rem ALD Pte vt are BL RDiitrral & 
LTp BANE, 
(ioae 8 3° Ds L. 4 Re "nals f1926) NS. oO. RB. 
89.—OAN 


© (Dp. Os vil. ———.}—-A payment 
made by debtor al a creditor ‘within 
three montha af 
bkpoy. is not doomed t fraudulent, unless 
reditor 


mae 
ap. L. 
108 34 M & ©. B. 
4 'D, LB B00 


193 
(ieeey es pine R. 147 ; 5 0. B. R. 87. 
6 (p. etc Ry —a, "Re Stanves, 
Nova Sco ©. BISHOP, 
eee) 2 D. Lu. R. 388 ; "5 0. B. R. 
554.—CAN, 


6 Pan bie ok 
Pan bios }—Wh 


sao ae Ae Pte 


or payment a4 a preference, the: 


Fg meno gi Aang ag na 


the intention ; Aagoor-, Bort ss 


At 
of oe See: ‘.. tanya te: creditor, 


a 





fracas a, wi ‘4D. LR. ios 34 Ai 


pre 
TRUSTER v. HALLAND foadi 
R “Lats Roe LAND, B, (1924) 7 

R. 





oo Sacha st hots bill of coute :—Held : 

. Was not a voluntary tfansfer 

_ pacttnular. creditor, withta sect. 62 iris 
 Act.—WaINWRIGHT OLEMENT (1838), 
M. & W. 885 ; l Horn & F, 896 ; eed. ts 
2B; 8 Jur. 266; 150 B. R, 1478, 


| 7885. Add. Citation :—12 L. T. 22. 
Add, Annotation :—Consd. Re Stanton, [1920] 


in aro ot a 


‘ —]—Re ConEn, Ha P. TRUSTER, 
No. 4665a, ante. 


7228, Add. Annotations :—~Retd. Re Prior, Ex p. 
| piesa (1922) B. & O. R. 1; Be Cohen, 
thereupon, A. Po Ex p. Trustee, (1924) 2 Oh. 515. 
(492; 55 O. Le.Tt, 64 . B. H. 688.) 6 
~oAN. Ty 040; 40. B, R688 sme @, ee os ae “fieaey 1 
& (p. 865 iv, ——.J—-To constitute L. R. oe 7 C. AN. 
or Eioutiok Sorte Dart of ebeer te @. ae — Re D mace 
fatqntio the creditor in estion & an Ont. tioger 2 >. i 120; a 
en. on the part o “inet crediter 


o (Dp. — Kini- 
BURGH (Ont, Tise7 8 L. R. 1483 ; 
$0 


wee ey (a ii. (19 oi Re ao aoe NSON AS 
g1z; 4 W ne G80 a8 se Ee 


0 (p. $85) xiv. wn, 
MONTREAL ¥. aeeNe ” [1931] i D. DL R. 
305.—CAN. 





viii. ———— ——.}—Pre- 


1224 
ference must be pis voluntarily by 


debtor, & where a credit demapds a 
rpbepaoseied or a mtge., such a demand 

porta preesure & will be sufficient 
o rebut | vie 8 


tha ditor. 
1922), 65 D. L. BR. 377 —CAN. 

7224 ix. —- —.}—Security 
given by an aneolvene debtor to @ 
creditor with intent to give inact a 
Bat the ex over other credi is void : 


of th 
by showing that the deb’ 
yiolded oa y 
preferred 





importunity of the 


ern | 
jotta "3 
oe a 79 toni —* Good pry fal ann 
above sub Py gor B absence _ 
te ded. R e LINNS 
{Tt 25) N. Zz. L. R, 
| ~J—A debtor 






22. Annotation :—~Consd. Re Davies, Ba p. 
a, {1081} 5 K. B. 026. — oD. 








| rastee, ! n. 1B. 

nm, —-——— Payment in fact. ving preference.|— 

- "ed Dain VJ.) & Sons, Parsor & Ronerrs 

7338. ‘Aad. “Annotations :~—Roefd. Re Hoyle, Ex D. 
Trustee, [1924} B. B. & O. R. 22; Re Drage 
tna & Roberta v. Knight (1926), 184 Lt 7. 


7280. pri Annotation :—Refa. Re Cohen, Be p 
Trustee, [1824] 2 Oh. 515. | 
7260. Add. Citation :—12 L. T. 2 


2. : 
Add. Annotation :—Refd. Re Stanton, [ 1929) 
‘| '7839a. Agreement to assign interests—In con- 


1 Oh. 180. 


72818.--——— ——.]—In order to constitute “ pres- 
. . gure,” it is not necessary that legal proceed- 
_ ings should have been resorted to, for, if the 
-—_-preecure was such that it overweighed the 
| ie 49 8 own inclination, & induced him to 
; y against his will, that would be sufficient 
a Ae within the meaning of the bkpt. 
aws.—GREEN & Cox v. oar aa (1844), 

1 Car. & Kir. 449; 174 EB. R. 887. 


7267. Add. Annotation. :—Refd. Re Cohen, Ea p. 
Trustee, [1924] 2 Oh. 515. 


7267a. -]—Re Hoyiy, Ex p. Troustap, No. 
 %W72a, ante. 





—Refd. Re Cohen, Ex p. 





708, Ada. “diinctotton +—Rat a. Re Cohen, Ee o. 

— Trastee, [1924] 2 ou 318.) ih 

7270. Add, Annotation :—Refd. Re Coben, Ee p. , 
| , [1024] 2 Oh. 615. - 





| 7818. “Add. ‘Annotations :-—Consd. Re ‘Cohen, Ex Eo p. 
‘Trustee, ‘{1024] 2 Ch. 615. Refd.. Re. Hoyle, e, 
D , Palmer’ & Roberts Vs Knight (1626), | 
184 1 . T. 768, 
7828. Add. Citation >—oub nom. MORGAN v, BAERR, 
2 Jur. 1068. 


7884. Add. Annotation :—Consd, Re Davies, Ee p. 
Miles, [1921] 8 K. B. 428. 


7887. Add. Annotation ;—Roefd. Re Stanton, [1929]. 
1 Oh. 180. 


sideration of advance—No memorandum of 
agreement within Statute of Frauds.}—By a 
pero agreement between a lender & D., the 
oe to lend & did lend D.. £2, 000 
in consideration of the latter’s romise to 
assign certain interests. About a year 
later, in pore ursuance of this agreement, PD. 
.assigned these interests to the lender, & 
became bkpt. immediately afterwards. At 
the time of the assignment no memorandum 
of the above ala within Stat. Frauds, 
s. 4, was in e nce, but it was recited in 





the assignment :—Held: the assignment, 


declared valid. — Re See ann {1923} 
IDL. R 864; 5830.L.R —CAN. 

7228 xi, —-~.}—There is: ne frandu- 

lent preference: unless bk ath I. 

& substantial motive was a 
desire to prefer the eos pareculer creditor 
aver hia Scher credi If his real 
roaron was somethin 
to be obtained for himeelf, the trans- 
action cannot be attacked as a fraudu- 
lent preference.—OFFICIAL ASSIGNEE 
©. WATRARAPA FARMERS’ eee 
SOCIET, Lrp., [1925] N. Z. L. R. 1.— 

7235 ii. .}~Where 
ent of a book debt had bean 

e within three monte eee 
the authorised oaigame ~— eld : 
the ‘purden of establishing that it was 
not a prefe cast upon = 
aasignee-creditor, & evidence of 
sure would be of no avail to su euppo the 
transaction.—Re WkrEaBB ! ne 64 
D. L. ar 633; 51 O. s 9 
oO. B. R.1 6.—CAN. 

7236 iil. ——— ———.}—-Re PROGRES- 
GIVE a Oo,, Ex p. Brow 
BROTHE BURNSTAD, LTD., (1993) 
bay we 88 SOB. RT ‘ 


68) 1, ——— ——.}—Where 
BD: ee) tah « wredlice hee he 
advantage if 








a previous | mt 
| abba as may to rebut the 
by one fa Sent yet oir 
under’ 


setion ie utterly ¥ 


fg tH re Be nena RE Rng 


PEs eager” rear a Ae: 





else, some benefit, , 


& sot Re 
D. E.R 318; eG. we 6h 


‘eabel fh; 282 Thad. ‘made 
Serlain permeate within Utee mont : 


4 Se | 
— on sm cccemert of aaa aoa toas : 





The firm afterwards made an assign- 
ment to deft. for the benefit of 
creditors. Pitf. co. sought to estab- 
lish its priorit over the assignment 
to deft. :—Held: as deft.’s assign- 
ment was not made within sixty days 
after the transaction with pitt. co. 
& the. tion was not atieee ed 
within 


transac 

sixty days, there 
tory 2 ret Fs of invalidity 
ar r  Abetg ot & Preferences Act, 


014 is bad 8. 5.—CRAIG 
ol a 0. L. 2. 539 ; 54 D. 


v. ve er at 
d (p. 868) ait. anne, A 
conveyance ® ttacked as a preference 


within days of its execution is 
yold, : lesa of the intent In giving 
0 = 








(dbighy pe exerted to Otein 
t ane 4 its execution debtor 
umstances or 
unable to pay bie debta in in full & =e 
selena had the effect Fd iB 
preferqnoe, as defined b lc Eras 
Not. RS. M, 1913 (6. 2). = 
the execution creditor a king _— 


TROTTE Panag, [198t) 1 W. W. R. 
283; 58 D. L. R. 717.—CAN. 


statutory PP ergs Pig i 8 of intent 
to prefer cann otted by proof 
that the debtor hed ao Maing to prefer, 
but alm pa the oreewe 


"rp. , MOLEAN. Jiggs a0) 5 
D. L. nr "g2: 68 . L R. 552 Ak 
ares $69) 1. —— Pronmaatira wth 
BraNDARD Bank (1928 Bor oor 
623 ; 30. B. B08. CAN. 


D 869) i. ——  ——.}--If 
{p- knows Sapte ta tcoolvent 


NE, {1924 es 


53 


oe 55 0. 
CAN." 


peor to the assignment had not met 
he preaumption that such payments. 
were preferential, & such b peyments 
were frandulent & void.—He & 
Warts Hat Snor, LT™. -» NEWTON v. 
FINFSILVRR, [1925] 4 D. L. R. 2453 
[1925] 2 W. W. R. 782.—CAN. 


PART XX SECT. 12, it geringb tt ra 
sk. Preasure — Must 
** Pressure,” in Bkpoy. Act B. ot B, 
means actual pressure in (ts 
senre, the prersure which {a brought to 
bear by a oreditor upon his deb 
not some secret motive under ie 
impulee et which debtor acta, but 
which not actual pronance, ~— He 
BELL. ripen 1 he pe R. 1915; & 
Cc. B. R. 2713 .- lL. R, 66; 382 
r | oan!’ 
sl, -J}—The absence of 
fraudulont intention in pe peda pa 
stances in which the fund is taken does 





Bi; et ve 3! a Re diane 
Cc ° L. ® 
(obey. 4D “L. B. 


649: +c. pat 688 ban 
ene 


7268 vi 
NORMAN (1889), TA. A. R. 526.—CAN. 
noe id ged Mae omen. 5} MaNsoomntaL 
OLA 
MogLomaN ND 1988). t. L. °R, 3 an. rite 


7271 vill. -] —~ Evidence dis” 

arginine & dominant dingree eee peiline 
rosecution or 

oo rto ig the sec’ , is adiissiblo 

to re “e's presumption 


Sf 
raised Act, &. M1 nc ae 
bye Po DL. R. 33 
yest Nn. Df [1928] 1 wW. W. fe 1016. 





PART XX. SECT. 12, egeraks 4.—0, 

———,] —~ Moneys improperly 

dra = wh by a exor. from of 

teatator's estate & applied im e Fan ee a 

three onthe, before he was Lge Pei 

rig nett tual t within 

eren 

a Act, a. 91. he eatate was 

tse * creditor ” te ne Laat lelah nya 

Cangon, (1924) 4 DL. Ue 
tor-oR Sen Te 





the failure of bkpt. to seb 


_ , notwithstanding 
up the statute in answer to the claim by 
8 


lender for the ie oeeormanice of the 
ment, did not co 


Act, & waa valid as against the trustee in 

Re a. —Re Davizs, Ee p. Mirus, [1921] 
628 ;. sub nom. Davins, Ea P. 

bea 91 L. J. K. B. 81; [1921] ae 


“Miles, [1921] 8 C. "B. 628, 


78859. Add. Annotation : .—Consd. Re Stanley (1924), 


69 Sol, Jo. 36. 


7360. Add. Annotation :—Consd. Re Stanley (1924), 


7861a,. —— 


69 Sol. Jo. 36. 


A se read co., of which a father 
& son were y directors & shareholders, 
was ordered to be wound up, & within the 
preceding three months the son paid a sum 
of £1,603 odd into the co.’s b to reduce 
an. overdraft of the co. to secure which his 
father had given a guarantee. The li uidator 
claimed repayment of the sum-as being a 





fraudulent pice nonee within Cos. (Consolide : 


tion) Act, 1908 (c. 69), s. 210, & a pre 
objection being raised that in any event no 
order for repayment could be made :—Held : 
(1) the real object of the insertion of the words 
“or any baad or euarenpor for the sik 


| 704, _Exeuien AND Empre Diesst SUPPLEMENT. 


tute a fraudulent prefer- 
ence or & fraudulent conveyance under 1914 


due. to suck creditor, a in Bkpe 


. Act, 1914 
(c. 59), 5. 44 (1), was ‘to enable the trustee to 


_ recover the payment from the person actually 


preferred ; (2) the motive of the son in 
payment being to keep the 
‘business going, there was no fraudulent 


' preference, & the summons must be. dis- 

Re STANLEY (G.) & Co., [1925] Ch. 
148 ; aL J. Ch. 187; 188 L. T. 37; 89 
Sol. Jo. 86; [1925] B. & O, R. 1. 


7865, Add. Annotation :—Consd. Re Fenton, Hz p. 


Fenton Textile Assocn. (1930), 99 L. J. Ch. 858. 


7393a. Payment of proceeds of sale of shares-— 


- Payment before transfer.]——Certain stock- 
brokers within a fortnight of a receiving. 
order being made against them sold shares for 
a client & paid the procesds to him before the 
transfer was executed. The sale was effected 
by what is called ‘a put through ’’ by which 

a iobber lends his name as purchaser, but 
ae money is paid :—Held: the payment was 
made without pressure & was a fraudulent 
preference.—fte FELLOWES, O’BRIEZN, GOR- 
DON & ToOoTAL (CARRYING ON BUSINESS AS 
Evuis & Oo.) (1924), 68 Sol. Jo. 478. 


7396. Add. Annotation :—Refd. He Cohen, Ex p. 


Trustee, [1924] 2 Ch. 515. 


7404. Add. Annotation :—Consd. Re Cohen, Ea p. 


arUMee, [1924] 2 Oh. 515. 


. 


PART XX. scr. 12, sUB-SEOT. 4 = 


r 889 Ascourity given nce 
& ros 38 ge0) FA seo ty ty aly en rig wie 
a oot 080 :--- tS) wives for 
valuable Sanideruoa & bond fide, 
pe & an action on behalf 
of other 


BaNnQgur yw ease 0. spANNOrEy 


: 7887 ———~, }— AD nee orated co., 
being in fact insolvent e in favour 
of its prosident, a cored! tor, as guarantor, 
a mtge. on its plant to 
anoneye paid to the oo., & by the co. to 
{te bankers, in reduction of ae co.’s 
ability within two months of the co. 
adj d ag do i—Held the 

transaction svas from eg taint of 

rw . t for the 
sole object & in the boné sso gre’ eo 
tion & belief that it would thereby be 
enable to carry on its business success: 

hot not with the view of pre- 
ferring either the president or the bank 
to the oo.’a other creditors.— BURNs t. 
ROYAL Bank oF CAN A TE v. 


GQranam saat 69 ww’ G08; 51 
. L. R. R, 2 0. CAN. 

1847 gla wei ear pce gave 
oreditor a mtge. & the etfect of that 
was to give . 8 preference :— 
Held: when the m was created, as 
debtor had not been sued by his 
croalien & 


creditors, this was not 
reference.—#te BARTER, 

o Lee R 819; 3 C. B. R. 631.—CA e 
1347 vi, ——. reference to be 
fraudulent must be y ven with the 


tor has no knowledge Of 
available act of Okey, on the fori f 
frecdulent’ Ww itn i D Di x R. 3 iis 
CG. B. R. 427:—0 : a 


noe — not | 


7347 vill. — Fax ANADIAN 
oF COMMERCE v. TRBAOY, heat "Ss 
W.W.R. 198; 2D. L. R. 78 


PART XX. SECT. 12, SUB-SECT. magi 


7389 ii. ———.}-——Tho trustee 
bkpcy. of H. under an De odaed 
assignment sought to recover pay- 
mente made by H., when in a hopeless 
state of insolvency, for the Purpose 
as his creditors, dcfts., knew, of 
forring oem so that guaran OF 
malay be as far as possible rolioved. 

Tho payments were made within a 
few days of H.'s voluntary assignment, 
& somo wero made after the ass 
ment :—Held: dofts. had not at t. O 
times of payment notice of any “‘ ae 
able act of bkpcoy.” committed 3 Mes 
the transactions were all before B pey. 
Aot, 1921 (c. 17), 8. 3, but the pay- 
menta were not made “ in good faith.” 
—BRISCOBn v. MOLSONS BANK (1922), 
ae L. R. 675; 610. L. R. 644.— 


PART 2 SECT. 12, SUB-SECT. oe 
7381 —~——.}-—~FRe ASS 
Dasovs. (OnE. (1927) 1D. L. oad ab; 
689.—0 


70. B. R. 

7388 li. ——— Conveyance of property 
for ._paat considerat ditor with 
est e of existence 5, other creditors.) 


¢ Davin, ae )4 
aff {3 ee tg D. L. R.164; 5C BR. 


$m. ie by ee Ce — 
—Pa of proceeds eale 
credtlor.}-~—~Heid: the ieanwantion itet 
be sot asido for it was not really only a 
“ ment of money to a oroditor,” 
aot out of the gencral ae of 


Assignmenta Act; 
R. &. O. 1914 (c. 134), by sect. t. 6. The 
transacti was ntiall 


ae 50 0. L. R. 45 
from. dedtor— 


Three tin -osie ae scaly psec 
bank on bankrupicy. }-~Heid : 
evoheaue does on operate as an onign 


64 


13.—- 
OaTER (1931), 64 re L. R. 
53.—CAN 


‘was not revocable 


eats at tho funds: of arawex ‘in the 
hands of tho ne porenn. on whom it Is 
drawn; & unl o pes mene was made 
by tho drawoe be the assignment 
it was not a Pod Atta protected by 
Assignments & fercnces Act, ee 6 b (1) 
but if paid before the assignm 

was 8 pe aymont in cash at the mente 
when tbe cheque was paid by the 
bank.—-ROWLATT 0. iar {J  & a) 
MANUFACTURING Co. (1921), 

D. L. R. 88; 490. L. R. Bee toaN: 





No money 
changed hands & at the time it was 
be hide to debtor & to the creditors, the 

s., that debtor was insolvent. 


The mtge. was part of a schome to 


give an undue eapled alae od :——Held : 
void under Assignments oor Benefit 
be set aside as t the 


LANT, CROCKETT & Royal Bank O 
CANADA, Re aoe ESTATE (1922), 
70 D. L. R. 8 20.—CAN. 

a(p, 901)4. Assignment for creditors.) 
—Creditors who take under a com- 
position affecting substantially the 
whole of debtor’s property ara ontitled 
to the protection of Bkpcy. Act, s. oh 
as against the ee agen ae 
debtor oe ee rwards ing ade 
judicated et 1 etre thes be payment 
was before adjudicat: tion 
creditors had not at the eae of such 
bipoy 6 notice of any available act of 

k nareonro neh before that time & 
good faith.—Re CoouRANE, 
1925) nN. L. R. 15.—N.Z. 
‘ution partnership— 
Act injurtous to od ee cb 
erence ar ga’ separate creditor. eT) 
Re AssdiF & Dabovs Bone ban? 
iD.L. R. 34; 70. B. RB 


PART XX. SECT. 12, SUB-SECT. 5. 
7407 1. How time caloulated—.4 ssign- 
ment exequied bul not filed—Su 
re-execulton @& filing.}-—-An authorised 
oakae Ti, wee re-exeouted on Bape 11 
& then filed :—Held: the $. 
' at the will of 
$ e@@8 soon as the trustee 


. Thide. _ Payment to agent of creditor—Agent 


. over part thereof to G. & 


eel te the assignmont it took effect 
as 
—Re LONGMORE (1922 


570 


fi. —— Law of Ontario.}—A chattel 
mntge. impeached as a fraudulent pre- 
ference under r. 12 
was made more t 
before tho assignment to the trusteo ;-—— 
Held: although the chattel mtge. did 
not come within erncy 

the trustec could attack it as fraudulent _ 741 

under tho laws of Ontario quite aber liability by transaction. 
from the Act.—Re DAVISON, [ ] 4 
L. R. 1049; 52 O. L. R. 244.—CAN. 


PART XX. SECT. 12, SUB-SECT. 6. 


m (p. 903). what 
court proceedings may be taken’? read 
ais what court proceedings may be 
‘taken.”’ 


D. 


a fraudulent transfer was made in a 
province other than that in which the 
authorised assignment was made, docs 
not deprive the ct. of the latter province 
with al juri 


oO 
to the autho 
diction to set aside the fraudulent 
transfer.— Re COHEN 


Ageoon 2 DE Pe Re WAlE (Alta.), [1926] 
ON, D. v. I e 3 
8D. L. R. 942; (976) 5 wwe R, | tarying, Pe 
343 reved., {1927] 1 D. L. R. 5773 (1927] | ©. B. RK. 528.— 
1 W. W. R. 162; 29 Alta. L. R. 487; 8 | 7414 iv. 
1412 ii. ———- Prior assignment of | ‘: sixty, days the 
same prover: to same The 
fact of a prior Senet does not | & not after 


later 
under the prior srslpiment_ Hober 
©. McLZAN 

[1919) 3 W. W. R.1 
123; 18 Sas 


1412 ill. ——- Denial 
wo 

: nie same p y 

** yged in 25, & include 

Seer cd abiae Shieh ne beas 


by 
that property belong 
kpoy. ‘et, 36 (8), have 1 
as ro 


paying over sum to’ cipal in course of 
business.|—A. payment by a debtor to an 
agent who receives the money in the ordinary 
course of his employment for the use of a 
creditor is not a payment in favour of a 
“person in trust for any creditor,’’ within 
1914 Act, s. 44. The effect of that sect. is 
not to render the personal liability of an agent 
to repay a debt, payment of which he has 
received on behalf of his principal, greater 
than his liability in a case where money has 
been paid to him for the use of his principal 
in circumstances which entitle the person 
paying it to recover it back, even though it 
should turn out that, in fact, the payment 
constituted a fraudulent preference within 
the sect. 
M. being indebted to G. & also to a co. for 
the price of goods supplied, on Jan. 14, 1921, 
aid to O. & B., agents of G. & the co. &, 
the knowledge of debtor, authorised to 
receive the payment, the sum of £1,500 in 
settlement of the amounts respectively owing 
td G. & the co. The agents in the ordinary 
course of their employment received that 
sum for the use of their pune & paid 
he balance to the 
co., such payraent being made in good faith, 
in the belief that the payment was a good & 
valid payment, in ignorance of the impending 
bkpcy. of debtor & long before any claim by 


al execution. 
62 O. L. ht. 
3 C. B. R. 200.—GAN. 


the day of ite or 


the trustee | 2vurr scat. 


hree months e- Ns Ho 


Act, s. 81, 


192 
transfor made 





For ‘“ In 


Cc. B. R. 41 
7412 v. 








(p. 903) 1. -/-The fact that 


not bind the 


sdiction with rospect 


d assignment of jurta- 7413 vill. 


perty in question 





& HLIN, 
Men’s TRUBT 





the same property to the | #uco may have 


parties, & the set aside of the 
Ssaignrient does not affect rights | & not such prior 
Union Bank OF CANADA, 
108; 60 D. L. R. 
ie, L. R. &5.-—-OAN. 


3 to bankrupt The 
btor ” 
practi- 


,Mtade against him 


dealt with by himself by transfer to 
a creditor, & the fact that an allegod 
fraudulent transferee 
not admit that the property in question 
belongs to bkpt. does not prevent an 
application being brought under the 
& Bkp wo 120, for . 
the delivery of the property ie ar 


[1021] 
~R. 2775 59 


from bkpt. does 


truste 
W.W RR, 52); 14 
D. L. R. 288.---CAN 
2 iv. --—— vischarge of bankrupt's 
ne . raf A trustee in 
cy. has no r 

as to bkpt ath biity to the Sitar 
6 lia y to the credit: 
amounts to a fraudulent Bhan erm 
Roce pees De Le W-r9 47; " instructions of S., the chattels included 
418,—CAN. 


18 a 
—The provisions of 
relating to’ fraudulent preference do 


tinst the Crown.) 
kpcy. Act, 1908, 


Crown. 
Ss ov. R., (1922) N. Z L. KR. 265. 
Person claiming 
owner 
or not proper party.J—Re STURN- 


BERG, Ex p. TrreFus & 
{1925] 2 DL. Rt. 203 --50. B. H. 237 | 





I 
(c. 
** means alxty eneral laws ia impliedly authorised by 
days after the date of the conveyanco a poy. Act & t 
: the sete OF fome ie Re COHEN & MAHLIN, 
agrec w. such convey: 
pane cece basen made, & “ such 
transaction ’’ means the conveyance ‘ «i. ee 
agreoment.—Hopat (hat 1D LL R. 5773 
Cee ide: 80 Deke it, | 
123: 13 Sask. L. R. 85.—CAN. 
w (p. 904) 1. ——~ After ecitlement 
uti, Ee toot), 
aYLo nt. 
877; 7C. B. R. 650 
_—— Note given dy 
perty of Webtor's stook-in 4 dor ec to 
holder for value.}-—-H. : 
| 55 


the trustees in the bkpcy. On Feb. 11, 1921, . 
debtor committed an act of bkpey. by assign- 
ing his property in favour of his creditors, 
& on Mar. 12, 1921, a receiving order was 
on which he was adjudi- 
cated bkpt. Upon a motion by the trustees | 
of bkpt. for an order on O. & B. aa agents, 
neither of their en having been made 
resps., to repay the 81,500 on the Broun that 
the payment was void the trustees 
as a fraudulent preference :—Held: (1) O. & 
B. received the money merely as agents of & 
for the use of the creditora in the ordinary 
course of their employment, & not as ‘‘ persons 
in trust for any creditor ’’ within 1914 Act, 
s.44; (2) the circumstances under which the 
money was received & paid over precluded 
oe from recove the money, even 
though it were proved t the payment, in 
fact, constituted a fraudulent preference, as 
to which the ct. did not consider it to 
be nece to decide. Semble: (8) the — 
personal liability of a person to whom pay- 
ment has been made ‘in trust for any 
creditor ’’ under 1914 Act, s. 44, 
depend upon the facts of each case; in 
particular, whether the trustee had acted in 
good faith & whether he still held the money 
or had paid it over to the creditor before 
having received notice that the payment 
constituted a fraudulent preference.—Re 
MORANT, Ea p. TRusTEeEs, [1924] 1 Oh. 79; 





could not be compelled to share 
ratably with the other creditors.— 
ROBERTSON vt. HOLLAND (1888), 16 
O. R. 533.-—CAN. 


sq. Position of trustee — Cannol 
approbate & repr — Promissory 
notes tranaferrea to & discounted b 
_ credilor.}—Re LONGMORE (1922), 
O. L. Rn. 570; 3 OC. B. Rh. 200.—CAN. 


st. -——--- Hatoppel by conduct.}-—S. 
mado a bill of sale of certain chattels 
to ps mn are Pree. ors eee 

agains 8s creditors. oO after- 
sot asido @ | wards S. made an asst ment under 
Bkpcy. Act to pltf., who later sold 
included in the bill of sale. On tho 
same occasion the auctioneer sold, on 


in the }1)) of sale & paid the prorecda 
to 8. who left Canada withou paying 
them to deft. :-—Held: pltf., .havin 

refrained from attacking the bill o 
salo earlier & having allowed the sale 
to proceed & the moncys to be pee 
to 8., it was too late to hold deft. 
linble.——Re STEVENS, IMPERIAL CANA- 
DIAN TRUsT Co., LTD. v. NORTH 
AMERICAN LUMBER & SvUPrrliy _Co., 
Ltp., [19234) 2 W. W. R. 245; 40.3.1. 


— OFTICIAL 


ef aol as 


TRIPP, Lip., | 632; [1924] 2 D. L. K. 104.—CAN. 


sw. Avoidance of transfer fraudu- 
lent under generul laws.)-—-Tho right of 
a trustee in bkpcy. to take proceedings 
to avoid a transfer made by bkpt. 
which is in fraud of his creditors under 


R. 492 
n Assign- 
142), s. 39, 
k be rules thereunder.-— 
CANADIAN 
Crepir Mrn's TrRusT ASS800N., LTD. 
w. SprvakK (Alta.), (1926) 3 D. L. R. 
942; (1926) 3 8 reved. 
AT) (19027) 1 
KR. 162; 22 Alta. L. R. 487; 8 
C. B. R. 23.-—-CAN. 


bY ruse abe ot Sb Bankrapey fas 
TU &. ce r) 
’8 claim.}— | », 796. one Couen & MaRLIN, CaNna- 
2D. UL. R. | praw DIT MEN’S TRUST 3 
. Lp. ov. Sprvak (Alta.), [1926] 3D. L. R. 
942; (1926) 3 W. W. R. S415. reved., 
1927] 1 -D. R. 577; (19973 1 
W. W. BR. 162; 22 Alte. L. R. 487; 8 
C. 'B. R, 23.—CAN, 





98 Le h Oh. 104; : “180. te! ES 308 9 ms) ale wi wen to att. by bieph. wae 


MB. & 0. B. 148, | 
qaa0, ‘Add. Uitation £0 B, bot an Pilea! 


7428. Add. Annotations :—-Ce 
-. Notice, [1924}.2. th 70. 76. : 
Fine pAlbemiens vw. Todd (1925), 42 T. L. R. 52 


a6. 4 Annotation: 
| ria 2 ‘K. B, 426. . 7 
7488 Annotation :— Reta, Re Wigzell, Ee P. | ebro 


* siart, [1921] 2K. B. 835. 


pee Haren, j nereed wien Bie son te vey a ee 
& then to appoint to him a ion of the 
fund equal to the amount of his debts, which | 


he was then to hand over to the fath her. The |. 
> | 7677 


father paid the debts, & _— Pai ap 
ment, when the son i id ‘ 
the trustee had nor ht to the As PT alan 
— Re ANGERSTEIN, p. ANGHRSTEIN (1874), 


LT, 446 ; 29 Ww. R. B81, L. 3s. 


7440. Add. Annotation :—Refd. Re Gunabourg, 
(1820]2 K. B. 426. 


7442. Add. Annotation :—Retd. Re Gunsbourg; 
[1920] 2 K. B. 426. 


746, pee: acc :—Refd. Re Simms, [1930] 
F447. Add. Annotation : :—Retd. Re Simms, (1980) 
2 Ch. 22. 


7488a. ——~ 1914 Act s. | 45: -~-Re WHTHERED, | 


Ea p. SALAMAN, No. 6858b, ante. 
480. Add. a secure :—Refd. Re Gunsbourg, 
[1920] 2 K. B. 426. 


7608a. —— 1914 Act, s. 45—Transfer to private 
| company formed by debtor & his solicitor. }— 
ite Stums, No. Hari ante. 


7820. Add. Annotation :—Consd. 
tee v. Higging” [1926] Ch. 794. 


7521. Add. Annotation :—Refd. Re Harris, Ha p. 
. ee Official Receiver | (1980), és 


7543. Add. Annotation :—Consd. Herbert's Trus- 
tee v. Higgins, [1926] Oh. 794. 


7546a. —~—- That bankruptcy notice served on 
debtor—é of petition creditor's intention 
to take rosigpi ruptey sph taraanc hp iirbdi an 
- action, the ae at 
4 that Pccthal teeta: aesck le © of 


RPA a TR ALIN NEE NORE parisien ede nae te A aes dete TI Teme at i! 8 RmDDAD Soper Ring aR me SO ante ae om 


PART XX. axcr. 13, SUB-SECT. 1. 


yer becomes bk 


ANADA ©. ¥ & CO. be construed asa 


on Ben ee ree 
BN MoOLAR 
Renta. W. RK. 940; 16 Sask. L. R. | 
Daven! of wages.) CANADIAN 
REAUME, {1081} 4 D. La R. 450-—GAN 


“quar oe A Cy ‘to have kr an 


Press 4. 





a Apes | : 7 coe Le 


:—Refd. ‘Re Gansbourg, |. 


80 |. 


Herbert’s Trus- 





payee onght ought to inquire closely: into all 


the 
= lent 


Pe 3 varying. cing Busts be b LR. W908: 7 


PART XX. SECT. 18, 8UB-SEOT. 3.— 
io A. Qb). | 









: to take - tkpes 
Le ebtor oe ae 
= - Hees ol intention to take bkpcy: | 
| petite ted, owt ort at aes. of the: 
. on, 8. & & 
presen tation of a petition, it wae ee 


eee tice of an. available: 
T4880. —— ——]—A father, having « power of fe : constructive = an peo ont 
pintment over a fund in favour of his} . — 


TRosThe 9. ELGGINE 
ee oe i, . 08 LJ. Oh. $08 3. 185. L. 
. As. a2. 1. R. 525 5 ‘WO 8ol. Jo. 108 ; 11026} | 


118. aa, gan Ref. Herbert's Trustee 
Higgins, [1926] Oh. 794. 
W7. 4d. Annotation :—Retd.: Re - Oblandetti 
(1921), 91L.3.K.B.70. 
7504. Add. An Annotation ; —Consd. Re Garrett, {1980] 
7508. Add. Anooation :—Apld. Re Garrett, 11930] 


117601. Add. ois s—reveg. S. OC. sub, nom. Re 


Wr, Be p. OHATTERBY, 20 W. BR. 400. . . 
7e0se: Seemed paaployee: of company-——-Refusal of 
pany = pay—Termination of employ- 
cient eged. a.) Bp, after his adjudication, 
entered ixito “an agreement of service in 
writing for one year at a salary of £1,000, the 


agreement being ed in the name of a 
joint stock co underneath wh ch was the 
name of the director followed by 
the words, ‘‘ director.” An order 
was subsequently made by a registrar, under 


1914 Act, s, 51 (2), that £300 out of a sum of 
£416 18s. 4d. due under the agreement from 
the co. &/or its managing director to bkpt. 
be forthwith A seer by them to the trustee of 
the estate of bkpt. en the registrar made 
that order the only parties before the ct. were 
the trustee & bkpt. Neither the co. nor ite 

managing director paid the pected but aa Soe 
that nothing was due to bkpt. upon 

- ground that he had broken the agreement ‘by 


absen’ himself from his employment. 
The tru then meived'a a notice of motion in 
the High Ct. upon the co. & ite 


director asking for a declaration that he was_ 
entitled to the £300 from resps. as forming 
sea of the property of bkpt., & for an order 
or payment of t : amount. The judge 
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oo aed Blot, | y his conduct, iven notice of his | - Sa SL ciiterton * Ser "i D Ing. 1 eta. 
c+. debention nat to: por rform the contract which | © Hematucet vince vas Moo 44 yee: 
a gould be treated y resps..as an anticipatory | ». Aidrews: ve 182 na, ‘ pine. wae 83" eae akewill 
—cbreach. No point waa taken as to whether | {1841),,8 Man. & G Mackley ¢ Cee) 
a = ly made a | sit 72s te Levi oA Aine ere 
 peap.:—Held: in ‘the circumstances there| 448. a sae gl B° App. a 

 maust be ig er cert es & order for payment | 7649b. 9. P. COarrme v. Wise No. 90268, post, | 


, terms of the notice of motion.—Re Laver, 
: . Truetzm, {1920] 1 K. B. 674; 89 
oe 24 122 L. T. 592 ; [1920] B. & 
oceedings, 
B. & 0. R. 186, » pie 
76078, —— 
Police Pensions Act, 1921 (co. 31), 3. 14 (1). a 
_ Re GARRETT, No. 6296a, ante. 


7610. Add. Annotation :—Refd. Nixon v. A.-G., 
| [1981] A. C. 184. 


7612. Add. Annotation :—Consd. Re Garrett, [1930] 
2. Ch, 13 


7615a. Application of 1914 Act, s. 51 (2)—Im- 
material whether property vested in trustee. } 
GARRETT, No. 6296a, ante, 


T618b. Effect of aor he vesting. }—Re GARRETT, 
No. 6296a, @ 


7626. Add. Anaswtiai :—Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 6265. 


7688. Add. Annotations :—Refd. Re Leeds & 

Batley Breweries & Bradbury's Lease, Brad- 
bury v. Grimble, [1920] 2 Ch. 548; “Mellroy 
v. Olementa (1923), 67 Sol: Jo. 402; Rider v. 


Ford, [1928] 1 Oh. 541. 


76390a. Contract for sale of goods.)—-Hussny v. 
FIDDALL (1699), 12 Mod. Rep. 824; Holt, 
K. B. 05; 8 Salk, 59; 88 B. . 1858. 


Annotation : -—Refd. Hitchin v. Campbell (1172), 8 


78488, —— Assuming management of fre -— 
Held :—a singe election to he 
term.~——-THOM v. PEMBERTON (iste), (| 
Taunt. 206 ; 139 E. R. 88. 


7648b. —— Milking cows.]——- Held: assignees, 

having allowed bkpt.’s cows to remain upon 

the demised premises for two days & ordered 

them to be milked there, thereby became 

tenants to the lessor—WkELOH v. MYERS 
(1816), 4 Camp. 368; 171 BE. R. 117, N. P. 


7649a. .]——-Where aasignees put a term 
up to auction, to ascertain whether it was of 
value, without giving themselves out to 

be the proprietors, &, there being no bid- 
ders, interfered no further in the matter, & 
never received rents :—H er they were not 

i iemlababelags in covenant to the lessor.— 

- TORNER RICHARDSON: (1806), 7 
335 ; 8 Smith, K. B. 880; 108 H.R. 129. 

®. ' 

angen Op, Sens, stenbens 820) 
Ald. $05. Api. pandeny v. + Limbert (1827), 
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J—Where assignees for the pur- 

pose of preventing a distress paid nna : 
of rent due, at: the same time ijtimatin 

the landlord that they did not mean to 

to the lease unleas it could. be gavantaqe- 
ously dis d of, & the effects were soon 
after sold & the lease ‘was at the same time 
‘poe up to sale by order of the assignees, but. 

ére were no bidders for it :—-Held; they 

were not liable to the landlord as assignees 
of the lease.-—-WHEELER v. BRAMAH (1818), 
8 Camp. 340; 170 RK. R. 1404. 


Annotationa ; Copeland v. Stephens (1818 
| Aig. 3, he ig ie 5 v. Stevenson ne iw yy 


Pose a 16), 1 Sta li 347: Doe 
Bag eine 8927 Bing. 848: Goodwin ». 
etter. merry 8 EB. & B. 58 


7650a. ——. ng ih business for benefit of 
creditors.]—-Where the assignee kept si de 
in the premises, carrying on the biainices or 
the benefit of the creditors from Nov, 15, 
1823, until Apr. following, but on Dec. 23, 
1923, had disclaimed the lease by letter to 
the landlord :—Held : the assignes, notwith- 
sre such’ disclaimer, had elected to 








accept the lease.-—CLARK v. Hump (1825), 
Ry. & M. 207; 171 E. R. 006. 

71652a. ———- ——— To prevent distress.| WHEELER 
v. BRAMAH, No. 7649c, ante. 

7658a. |—Held: to amount to an 
acceptance of the leage.—PaGr v. GOnDDEN 
(1818), 2 Stark. 309; 171 BH. R 655. 

7670a. ———- ———.] — CARTWRIGHT v. GLOVER 
ona 2 Giff. 620; SO L. J. Ch. 824; 8 


L. T. 880; 7 Jur. N.S. 857; 9 W. R. 408 ; 
66 BH. R. 360. 
Annotation :-—Refd. Wilson v. Wallan! (1880), 6 Ex. D. 155. 


7681a. ——— Statutory tenancy—-Under Rent Re- 
striction Acts.|.—PARKINSON v. NOEL, No. 
7782b, post, 


1889. Add. Citation :—sub nom. Re CLAYTon & 
BEAUMONTS’ CONTRACT, 2 2 Mans. 345. 


Siaiorl Shares—Subject to equitable charge.]—The 
red owner of fully paid shares a 

p vate co. charged them in favour of W., & 
anded him the certificates & a blank 
transfer. He subsequently gave other equit- 
able charges to other mtgees- On the owner’: 
bkpcy. his trustee disclaimed ‘all my 
interest '’ in the shares under 1914 Act, but, 
ni the blank transfer was not completed & 
its & none of the mtgees. applied for a 
ing order, bkpt.’ s name rera ned on the 


cies blade weet cmap: A 


lection to retain.— 
61 0. L. R. 86; 2 
.L. R, 689 -—OAN. 


anes nob “decide, within & 
b to retain 


Crea xX 
SEGUIER »v. DUFRRGNE (i998), @. Q. R 
60 8. ©. 526 ee 


7676 HH. erbat 
consent ae a creditors. Held: 
assignees could no & iaclainar 
of a aobt without tbe consent of the 
NE ©. SIDNEY An 
Lrp., os20] 38 oh hie R 13.--CA N.. 
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- . 'yegister :—Held : a) as between himself & 
_. the co., bkpt., so long as his name remained 
on the register, was entitled to vote ais i 

- of the shares, though, as between { & 
the mt, Ce8., he could only vote as they 
dicta (2) the trustee could not have 
disclaimed more than ihe eq uit sid perl a 

' tion in the shares. Qu. : 

' can aaclatic anne unincum rod Tally paid arte 
—WISE v. LANSDRHLL, [1921] 1 Vn. 420; 90 
L. J. Ch. 178 ; 1241. T. 602; 37 T. L. R. 167; 
[1020] B. & O. R. 1465. 


7692. Add. Annotation :—Refd. Re Wait, [1926] 


7698a. Sub-contract for sale of land—Contract for 


purenate of land need not be disclaimed.)— | 


ere & person, who is subsequently ad- 
judicated bkpt., has entered into a contract 
for the purchase of land & into a sub- 
contract to sell the same land with a build- 
ing thereon to be erected by him, his trustee 
in bkpcy. is entitled to disclaim the sub- 
contract of sale without being obliged to 
disclaim the contract of purchase. If the 
sub-purchaser has paid a deposit he has 
a, lien upon such interest in the land as 
bkpt. po ossessed before his bkpcy., includixg 
he right, if any, to specific performance of 
the contract of purchase of the land ; he may 
also prove in the bkpcy. for any damage for 
breach of the agreement to build, but he is 
not entitled to specific performance of the 
contract to build, & hi: equity is subject to 
a overriding equity of the original vendor.— 
Re oe ANNING v. LOWE ele a 
L. J. Ch. 239; 71 Sol. Jo. 470; (1927] B 
O. R. 187, D. 6. 


9104. Add. Annotations :—Refd. Wise v. Lansdell, 
[1921] 1 Oh. 420; Re Lister, Zz p. Bradford 
Overseers & Bradford Oorpn., [1926] Ch. 140. 


1785. Add. Citationa:—sub nom. Re WEaG, 
Ez p. HANBURY, 12 L. J. Bey. 483; sub nom. 
Re Wzueaa, Ex p. Bansury, 7 Jur. ‘660. 


7751. Add. Annotations :—Consd. Re Hyams, Ka 
p. ane) Hyams (1923), 93 L. J. Ch. 184. 
efd. Re Lister, Bradford Overseers & Corpn. 

v. Durrance (1925), 42 T. L. R. 143. 


7756. Add. Annotation :—Consd. Re Lister, Brad- 
ford Overseers & Corpn. v. Durrance (1925), 
42 T. L. R. 1438. 


7756a. g nsation.)— 
ae the tenant of a farm held on a verbal 
pee bkpt., & the trustee, having 

pear to possession of the farm, subse- 
quently disol mos the tenancy, he is excluded 
from all benefit as well as liability there- 
under, including the tenant-right or right to 
compensation under custom or statute for 
unexhausted improvements by the tenant, 

& the amount fixed for compensation having 
been paid by the incoming tenant to the 
PART XX. siccT. 46, SUB-SECT. 5.—E. 
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MUTE ©. firs, [1919] awe 
883.—CAN, ak 


7770 il. —— 
A mon 
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-golvent. The 


ad. On cradiiors 1 


one the trustec to accept those aasota 
as part of the estate.—Re ceneen 
Sant es © Comvorces Ms NUFACTURIN 
rp. A.-G. FOR Canada, {19234 ry 
ie a R. 1807; 8C. B. BR. 5 ; 


Sep pease ead 
hg co remained in 


official arignee bs 
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landlord, to whom arrears of rent are due, the | 
landlord is not bound to account for such. 
. sit Ae —Re bana ch ined BETTINSON ‘3 RE- 
PRESENTATIVE (1925), 94 
L. J. Ch. 215 ; 11925] Be “e O." R. 76, D. OC. 


7764a. ——— Liability for rates for period of oocupa- 
tion until disclaimer.]—Where a trustee in 
bkpcy. goes into occupation of onerous pro- 
- pens & saps Sonar disclaims the property, | 
e is Hable to pay the rates on the property 
for the period of his occupation.— Re LISTER, 
BRADFORD OveEeRsEERS & CORPN. v. DUR- 
RANCH (1925), 95 L. J. Oh. 145; 42 T. L. R. 
143; 89 J. P. Jo. 692, O. A.; " gub nom. Re 
Listor, Ex p. BRADFORD OvERSEERS & 
BRADFORD CORPN., [1926] Ch. 149; sud nom. 
Re Lister, Ex p. mae ae OVERSEERS & 
CORPN. v. DURRANOB, 184 L. T. 178; 90 
J.P.83; 24 L. G.R. 67; [1926] B. & O. RB. 5. 


7769. Add. Annotations: — Refd. Harrison v. 
Holland, [1921] 3 K. B. 297; Ohillingworth 
v. Esche, [1923] 1 Ch. 576. 


7178. Add. Annotations :— Consd. Re Hyams, 
Ex p. Lindsay v. Hyams (1928), 98 L. J. Oh. 
184. Refd. Re Lister, Bradford Overseers 
fie v. Durrance (1925), 42 T. L. R. 


7778a,. -—— ——.]—After a 
adjudicated bkpt. & his trustee has dis- 
claimed a lease belonging to him, the pro- 
perty thereby demised reveste in the landlord 
under 1914 Act, s. 54 (2), & he may obtain 
an order for delivery of possezsion. Neither 
the subsequent annulment of the Leal at se reel 
the said ee by the landlord fro eb 
of rent due for a period ending before the 
disclaimer operates to revest any interest 
in the lease in debtor.—Re Hyams, Kaz p. 
Linpsay v. Hyams (1923), 98 L. 7. ¢ Ch. 184 ; 
1380 L. T. 237; [1923] B. & O. R. 173, 0. A. 


7782a. —-— Rights as to statutory tenancy— 
Under Rent Restriction Acts.|—The effect of 
a disclaimer by a trustee in bkpcy. of bkpt.’s 
interest in a quarterly tenancy is to deprive 
the tenant of any further ioterest in the 
demised premises, &, consequently, he is 
debarred from relying on a statutory tenancy 
therein under the a we Acts.—REEVES v. 
Daviss, [1921] 2 K. B. 486; 90 L. J. K. B. 
675 ; 125 L. T. 354; 87 T. L. R. 431, O. A. 


debtor has been 








dinalations's —Gon sd. Roe v. Russell, [1928] 2 K. B. 117. 

fd. Mellows Lows [19 23) 1 K. B. 522; Parkinson v. 
Noel, (1923) 1 1 K, B. 

71782b. ——.j—A statutory tenancy 


under Increase of Rent & Mortgage Interest 
Restrictions Act, 1920 (c. 17), is “ property ” 
of the tenant within 1914 Act, s. 167. 

Pitfs, having let to deft. a “‘dwelling-house 
to which the Act of 1920 applied, deft. 
retained possession of it after the expiration 

, of the term under the provisions of that Act. 
Dett. was. afterwards adjudicated bkpt., & 
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sion 


oe ti. - ——— A disclaimer a 
lease b for the venent ot 
credito. to operate 
forfeiture yar not - & surrender, & te 
effect thé termination of a cui tesee 
one. b ee r.-~KRRR v. 
aoe {1921} 1 

in: | OB. R. 490,—GAN. 
having 


Ww W.R. 13215, 38 b.  B. 585; i 


Ut . 
ata). ce Ce 


“Ao tout in ‘bape: disclaimed any interest 
in the house. In an action by pitts. against 
deft. for on of the house & mesne 
‘profits :—Held : (1) the statutory tenancy to 
hich deft. became entitled under the Act 
of 1920 was ‘‘ property” within 1914 Act, 
_ # 167, & passed under sect. 53 to his trustee 
in bkpcy; (2) on disclaimer thereof by the 
trustee that interest in the premises ceased 
to exist & was no longer available for the 
benefit of deft., & consequently pltfs. were 
entitled to jud gment.—PARKINSON v. NOEL, 
{1923j}1K.B Bite 02 L. J. K. B. 361; 128 
L. T. — oT Sol. To. 184; 21L.G. R. "180. 
Annotations :— Consd. Keoves v. Dean, Nunn v. 
Pellegrini, (1 1023] 4 


1) 
.B. ple ld. Lovibond v. Vincent, 
[192 tad he . 687, As to (2) Refd. Mellows wv. om {1923} 
4 Roe ». Russe B. 117 


, 1928] 2 K. B 
T1806. On m @— of shares — Bankrupt’s 
name still on register.]|—-Wisp v. LANSDELL, 
No. 7689a, ante. 


7791. Add. Annotations :—Retfd. Wise v. Lansdell, 
[1921] 1 Ch. 420; Re Lister, Ex p. Bradford 
Overseers & Bradford Corpn., [1926] Oh. 149. 


7801a. ———.]—NaIsH v. TATLOCK (1794), 
2 Hy. BI. 319; 126 BH. R. 578 





Annotations :—Consd. Vincent v. Godson (1853). 1 ra & a. 
884, Refd. How v. Kennet (1835), 3 Ad. & Kl. 659 
7801b. ——— -]-—BEARD v. DAVIDSON (1843), 





1L. T. O. 8. 646. 


7811. Add. Annotation :—Consd. Re Farrow’s 
Bank, [1921] 2 Oh. 164. 


7821. Add. Annotations :—Refd. Re oe Ex p. 
Lindsay v. Hyams (1923), 93 L. J. Ch. 184; 
Re Lister, Bradford Overseers & Corpn. v. 


Durrance (1926), 42 T. L. R. 148. 


7882. Add. Annotations :—Refd. Re Hyams, Ex 
Lindsay v. Hyams (1923), 93 L. J. Oh. 18 
Re Lister, Bradford Overseers & Corpn. ”, 


Durrance (1925), 42 T. L. R. 148. 


7835. Add. Annotations :—Refd. Re Hyams, Ez p. 
Lindsay v. Hyams (1923), 93 L. J. Ch. 184; 
Re Lister, Bradford Overseers & Corpn. v 
Durrance (Reeds 42 T. L. R. 148. 


7788 i, —— Liability to secieane }— pert. the estate he no Lila 


R. 172; BC. B. R. 465. 
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Where a tenant, who has replaced 
bkpt. on disclaimer of the lease y the 
trustee, has begun an action of eject- 
ment against the sub-tenant, who 
refuses to quit the premises, if the latter 
does not avail elf of hie rights 
under 11 & 12 Geo. re 17, s. 438, but & a 
contests Pea action allows it to 
proceed to nt, i cannot _ 


terest therein. 
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7815 i. In what caseae—Trustee elect- 
ing not to to take. The order for posses- | PART XX. SECT. 
sion under Bkpt. & Insolvent Act, 7866 vii. 
1857 (Ir.), 6. 271, is consequential upon 


panne {1928} 2 D. 
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7886. Add. Annotations :—Rofd. Re. Hyams, Fe} 
Lindsay v. Hyams (1928), 98 L. J. Oh. 18 
Re » Bradford Overseers & Corpn. v. 
Durrance (1925). 42 T. L. R. 148. 


7867a. One year’s rent due before registration of 
composition rene Spt wares v. CADBURY 
(1867), L. R. 20. P. ear 86 L. J. O. BP. 288 ; 
16 L. T. 854; 15 W. R. 906. 


Annotations :—Distd. Selby v. Greaves (1868), 


L. R. 3 0. P. 
594. 
4138. 


Folld. Re Douglas, Ez p. Nyder (1871), 6 Oh. App. 
rae aoe :—Apld. Re Wells, [1929] 





7869a. j—The lessee of a farm, in respect of 
which ; e rent was payable abt te bord y, died 
intestate in 1928, & his admin rix entered 
into possession. Subsequently an order for 
administration was e in respect of the 
estate of the lessee, which was insolvent. 
At the date of the order one quarter’s rent 
was unpaid. A receiver wee appointed, & 
ultimately the lessor, quarters’ rent 
being by ghat time due to ‘him, took out a 
summons, in the administration action, for 
the purpose of ascertaining whether, having 
re to Administration of Estates Act, 
1925 (c. 28), s. 34 (1), which applied the 
law of inet 0 Ga to the administration of 
insolvent es he was entitled to distrain 
on the propert :—Held : there was nothing 
in 1914 Act which interfered with the land- 
lord’s right to distrain, & he was entitled 
to distrain for the three quarters’ rent.— 
Re WE 18, [1929] 2 Oh. 269; 98 L. J. Oh. 
407; 141 L. T. 323; [1920] B. & O. HR. 119. 


"| 7878. Add. Annotation :—Apld. Re Johns, Worrell 


v. Johns, [1928] Ch. 737. 


7918. Add. Cilalion :—12 lL. T. 26. 


7981a. .]—Assignees of a bkpt. agreed to 
sell a part of his estate, & filed a bill for 
7 ie performance. It turned out that 
the estate was vested in an assignee under a 
previous insolvency. After the master had 
made his report, upon a reference ag to title, 
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7949. Add. Annotations :—Apid. Farey v. C foo 
 [1027)2 K. B.884. Retd. Boorne v. Wi Wicker, - 
1927] 1 Ch 667... | ? 


7080, Ada. Annotations —Apld. Farey °. Cooper 
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an attorney for negligence in 

lease ‘for the insolvent, yicben te he # fated to to 
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whether the assignee 7098. Add. Annotation :—-As to we Refd. Ellis v. 
Torrington (1919), 89 L. J. K 


s002. After this case add “ See, now, Order 
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B. 869. 
of the 


DELAYIELD Gu ee “vr ; W. N. 862.” 
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7074. Delete the words “ the damage suffered,’ 

| if any ... olaim should be made,”’ 184 B. R. 
7984. Add. Annotation :—Consd. Wilson v. United didiblatieg 

Counties Bank, [1920] A. 0. 102. 
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8435a. Motion to commit 
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ge Sy 1aE (19293 3 D. L. KH. 410; 
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8848. Add. Annotation :—Consd. Cotton v. Heyl, 


[1930] 1 Ch. 510. 


: ion: —~Refd. Green v. 
Weatherill, [1929] 2 Oh. 213. 


8398a. Equitable assignor—Undertaking to pay 


specific sum out of moneys to be received. ]— 
An action for the grant to pltf. by deft. of 
his proprietary interests in an invention 
was compromised by an order on certain 
terms. ne of the terms was an undertaking 
by deft. to pay pltf. a sum of £1,000 forth- 
with, which was duly paid, & a further sum 
of £4,000 out of the first moneys received 
by deft. on a future sale of his rights in the 
invention. No time for the payment of the 
sum in question was fixed by the under- 
taking. At the date of the order pltf. was 
aware that deft. had already disposed of 
half his rights. Pltf. having learnt that 
deft. had agreed to sell the remaining half 
interest in these rights to one G. for a sum 
immediately payable & the balance by 
deferred payments & that he had used the 
amount reccived for his own purposes in 
breach, as the ct. found as a fact, of his under- 
taking, moved the ct. for the committal of 
deft. or the issue of a writ of attachment :— 
Held: (1) the undertaking to pay the £4,000, 
being an undertaking to pay a specific sum 
out of the moneys to be received in rigspect of 
a future sale, constituted a good equilable 
assignment thereof, & by dealing with the 
moneys received in disregard of the under- 
taking deft. had committed a breach of his 
fiduciary duty to pltf. The act of deft. 
therefore brought the case within the third 
exception to Debtors Act, 1869 (c. 62), 
8. 4; (2) the undertaking to pay out of the 
first moneys received could not be construed 
as an order to pay forthwith or within a 
fixed time after receipt within R. S8.’"C., 
Ord. 41, r. 5, & therefore the order for corn- 
mittal or for leave to issue a writ of attach- 
ment could not be made. The ct., however, 
fixed a time for the payment of the moneys 
remaining due.—CoTroNn v. Hy, [1930] 
1Ch. 510; 99 L. J. Ch. 289; 148 L. T. 16. 


8408. Add. Annotation :—Refd. Jenkins v. Jenkins, 
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rs Acts and Bankruptcy Offences 
eke Generally. - 4 
8335. Add. Annotation :—Dbtd. Cotton v. Heyl, 


Bkpts. were musical artists, & on Sept. 16, 
1920, the registrar made orders for each of 
them to pay £4 a week out of their tive 
salaries under 1914 Act, s. 51 (2). On 
Jan. 13, 1921, upon the application of the 
official receiver as trustee, under sect. 53 (1) 
of the Act, no trustee having been appointed, 
& it appearing to the ct. that bkpte., as 
partners, were then in receipt of at least 
£200 a week under a contract with the A. Co., 
the above orders were varied, & orders were 
made that during the continuance of the 
engagement of bkpts. at the A. each should 
pay weekly £25 out of his salary to the official 
receiver during the ae the first payment 
to be made on Jan. 15, 1921, with Madd | to 
bkpts. to apply in the event of the employ- 
ment with the A. Oo. being determined. 
Appeals from these orders were dismissed by 
the Ct. of Appeal. Bkpts. having made 
default in payment of ins ents under the 
orders, the official receiver as trustee applied 
for a committal of bkpts. for contempt of ct. 
under sect. 22 (4) of the Act. It was 
objected that each application should be 
supported by affidavit & not by a report of 
the official receiver:—-Held: the official 
receiver’s report was sufficient evidence in 
support of the application in each case, & an 
order for committal must be made.—Re 
WHALEY, He p. OrricraL RECEIVER, [1921] 
2 K. B. 623; 125 L. T. 531; sub nom. Re 
WHALEY, La p. OrviciAL RECEIVER, Le 
Scott, Lx p. OFFICIAL Recriver, 90 
L. J. K. B. 892; 37 T. L. R. 045; [1921] 
B. & C. R. l. 


Application by agent for un- 
incorporated association.|—-In an action b 
pitf. against an unincorporated body 
seventeen named persons described as its 
committee, in which pltf. claimed damages 
for libel, judgment was given in the High 
Ct. for deft. with costs. On a bkpcy. notice 
founded on that judgment not being complied 
with, defts. presented a petition in bkpcy. ; 
but this petition was dismissed by the 
registrar as being wrong in form, on the 
ground (inter alia) that the petition was by 
an agent on behalf of an unincorporated 
assocn. & others, whereas such an assocn. 
cannot sue or be sued, either in its own name 
or by a purported agent. Subsequently, 
defts. took out a judgment summons in the 
county ct., & the county ct. judge ordered 
pitf. to pay by instalments the sum due 
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having asked that a much smaller 
amount be substituted therefor :-— 
Held: he circumstances, all 
the materials for coming to a decision 
as to the debtor’s abllity to pay were 
not before the ct., & the order should 
have directed the debtor to attend 
again at her own expenses & make 


SCOLLARD 


tion for So Gen nen ePplica: | PART XXII. SECT. 1, SUB-BECT. 6. | romero Lc anido & one for ‘the 
sect. 7 of & Imprisonment for —A. . further attendance of the debtor 
Debt R. 8. B. C., 1924, if the ct. ave Duty of debtor to atiend & make | substituted.— RovaL Bank oF CanaDa 
Act, * ’ 9 a Vv Rn A 
that deft. had no intention {| disclosure.}—On appeal by the debtor | tv. DIAMOND, {1080 1 W. W. RR. 809; 

the province at the time the L. R. 810; 3 


from an order req 
certain amount per 


her to a | 3D. 
month. the dottor CAN 
63 


Man. L. R. 585.—— 


Cases $430a—8534e. ENGLisH AND Eerrs ‘Diexst SUPPLEMENT. 


with the costs of the summons :—H ‘ld: : 
(1) as procedure by judgment summons is a 
mode of enforcing a judgment & directly 
in connection with the action, as distinguished 
from a bkpcy. petition, which is not, the 
county ct. judge had jurisdiction to make 
the order; (2) the death of one of the suc- 
cessful defts. since the judgment did not 
render it necessary for the survivors to 
obtain the leave of the ct. before they could 
enforce the judgment. —Bunpy v. MoTorR 
CaB OwnkER DRIVERS’ Assocn. (19380), 143 
L. T. 384; 46 T. L. R. 422, D. C. 


8445a. Form of application—Enforcement of 
Divorce Court order—-Affidavit of service. |— 
When application is made for the issue of a 
judgment summons to enforce a Divorce Ct. 
order appct. must state in his application, 
& be prepared, if necessary, to prove, that the 
order has been served on resp. & the affidavit 
of service tiled as required by Matrimonial 
Causes Rules, 1924, r. 79.—PRACTICE NOTE, 
(1031] W. N. 184; 172 L. T. Jo. 76. 


8447. Add. Annotation :—Refd. Smythe v. Wiles, 
[1921})2 K. B. 66. 


84484. Summonses against co ~ respondent — For | 


damages & for costs—Priority.}— Where dam- 
ages & costs are awarded against a co-resp. 
& petitioner takes out two judgment sum- 
monses against him, one in respect of the 
; costs & the other in respect of the damages, 
an order will in respect of the payment of 
costs first. —Re WINTE::, Ha p. WILLIAMS 
(1927), 44 T. L. R. 41; 71 Sol. Jo. 1002. 


8449. Add. Annotation :—Consd. Re A Debtor, 
[1929] 2 Ch. 146. 


8451. Add. Annotation :~-Refd. Bundy v. Motor 
rr Owner Drivers’ Assocn. (1930), 148 L. T. 
a. 4. 

8463. Add. Annotations :—Refd. Edwards v. Porter 
(1924), 41 1. L. R. 57; Green v. Weatherill, 
{1929) 2 Oh. 213. 

8467. <dd. Annotalion :-—-Refd. Bundy v. Motor 
Cab Owner Drivers’ Assocn. (1930), 148 L. T. 
Bud. 


8471. Add. Annotation :—Refd. Nesom v. Metcalfe, 
[1921] 1 Kk. B. 400, 

8475. Add. ae :—Refd. Nesom v. Metcalfe, 
{1921} 1 K. B. 400. 


8479. Add. Annotation :—Refd. Nesom v. Metcalfe, 
— (19217 1 K. B. 400. 


tis 


oreditors. Where debtor 


8480. Add. Annotation :—Refd. Nesom v. Metcalfe, ; 
[1921] 1 K. B. 400. 


8484. Add. Annotation :—Consd. Waeom . Met- 
calfe, [1921] 1 K. B. 400. 


8485. Add. Annotation :—Consd. Nesom v. Met- 
calfe, [1921] 1 K. B. 400. 


8486, Add. Annotation :—Refd. Nesom v. Metcalfe, 
[1921] 1 K. B. 400. 


8496a. ——— Evidence of means—Sufficiency of 
evidence.]|—-Where a county ct. judge has 
made an order on a judgment summons for 
payment of the judgment debt by instal- 
ments, & a subsequent application is made for 
a committal order for non “payment of the 
instalments, the effective ‘order or judg- 
ment” is the instalment order & not the 
original judgment, & on the application for a 
committal order the judge cannot make the 
order unless he has affirmative evidence of 
means since the date of the instalment 
order, & is not entitled to rely on the evidence 
previously given on the hearing of the 
application for the instalment order, nor on 
his disbelief of debtor’s evidence denying 
means, unless there is reasonably direct 
evidence of means since the date of the in- 
stalment order.—NESOM v. METCALFE, [1921] 
1K. B. 400; 90 L. J. K. B. 278; 124 L. T. 
606; 37 T. L. R. 111, D. CO. 


8499a. ——- ———- Sufficiency of evidence of 
debtor’s means.) — Prohibition refused. — 
rae iene v, WYvILn (1885), 2 T. L. R. 210. 


8501. Add. Annotation :—Refd. Nesom v. Metcalfe, 
[1921] 1 K. B. 400. 


8506. Add. aaa :-—Apld. Morriss v. Winter, 
[1930] 1 K. B. 243. Mentd. Freeborn v. 
Leeming (1925), 89 J. P. 179; Morriss »v. 
Winter (1929), 45 T. L. R. 643. 


8513. Add. Annotation :—Consd. Nesom v. Met- 
calfe, [1921] 1 K. B. 400. 


8521. Add. Annotation:—Consd. R. “S Central 
ieee Court JJ., Ba p. L. C. C., [1925] 
3. 


8534a. Intent to defraud—Burden of proof. |— 
_ On the hearing of a charge against bkpt. 
under 1919 Act, s. 154 (4) (5), proof that deft. 

has been in possession of property to the 
value there specified does not throw upon him 

the burden of showing that he has not con- 
cealed or fraudulently removed any part of 





had | power to act in such a case :—Held: 


PART XXIL. sail 1, SUB-SECT. 6,——- 


sa. Who may make order for payment 
-—~Not local master.J—BEAVER LUMBER 
Co., LTp. v. BRENNER, [1920] 2 D. L. Vs 
O40 1 WW. aS 83 SL, Re e1D . 
—CAN. 


PART XXII. eer te SUB-SEOT. 6. 
sb, Attachment in default af payment 
= Notwithstanding cengn ans Ai Hlcateedy 


ruptoy CRoaS, 
GreNcHoRs (N. eS . [1929] 2 D. i. 


PART XXII. al z. 


k i. —~— ——.,. ]—-T HENNE- 
KERRY (P. R. 1. . t1928). 3D. L. R, 38.— 
CAN. 

k il, ——.) —- Fraudulent Debtors 


Arrest Act, R. Ss. O., 1914 (c. 83), evacts 
that before a writ, of ca. sa. will be 
reat ten it must be shown that debtor 

has been guilty of an intent to defraud 


assigned ull his property for the benefit 
of his creditors & then left Ontario & 
had subsequently returned with the 
object of settling pltf.’s claim & had 
resided unmolested in Ontario for 
some time:—Held: no frauduicnt 
intent shown.—CANADA LUMBER ° 
ae lls {1923} 4 D. L. R. 594.— 


k iii. ——~ Under Abscondi cegaain 
Act, BR. S. O., aot (c. 68)—Debt_ must 
be due when writ ag er) errs v. 
BARNES (1883), 10 P. R. 20.—CAN 
aeroplane ten- 
porarily or debi incurred in 
forenes ae domes of partice—Invaki. -)—~ 

LUMBIA AIRWAYS, 
est)? D D. i R. 823.—-CAN. 


PART XXII. SECT. 3, SUB-SECT. 1. 


8584 tv. —— Prosccution—In what 
court. +—Upon 8 a motion to quash the 
orders of @ p on the 


duly’ a sadee in bkpoy. had 
64 


ground that 


since the offence was an indictable 
offence it ought to be prosecuted & 
carried on under the Criminal Code 
eral ay snd Psa tit of a one 


missed .— 
moe, risa) 2 ny “he f° Lise: 39 gone 
Crim. 40. B. R. 90.—CAN. 


i. —— Prosecution an abuse of 

process.J——-Where criminal proceedings 
Aguinet a debtor for, fraudulent con- 
cealnent are not taken in vindication 
of public justice but wholly because 
of his refusal to comply with a cemene 
from his creditors ** dig up 
money or take the Sonseduenoen the 
prosecution is an abuse of process 
which the cts. cannot countenanos 
The criminal cts. are not ee be held 


- terrorém over alle debtors. 
- v, he ee se ead Aas L. R, 
aye 399; 51 Can. Crim. 


ae V CANS 


a 
botuaitveal of a fudemant Gover. fl . 


_. it-after or within six months before the pre- | 8565a, ———-._ —--- —-—_.] — R. v. DORRINGTON 
_ sentetion of the petition; but proof that | (1927), 20 Or. App. Rep. 1, C. O.:A, 
_ during ee anes deft. has concealed or | 8587a. —_— Obligation to disclose bankruptcy abso- 
oe “deh tea property to that value lute,]——The obligation imposed by 1914 Act, 
i phil pea a burden of showing that 84155 (2), on an undischarged bkpt. to disclose 
R 0 ag 80 he ~— no intent to defraud.— |_ his position to the person from whom he 
ye ae wiper] Dee (GOVERNOR), Ea z seeks credit is absolute. It is no defence 
Sole eae. yi “i a eo i 7 a ee | that pe took wieps: pear he such infoemation 
. ood. : » ©. OG. 1265 conveyed or that he reasonable groun 
[1926] B. & 0. R. 1, D. 0. to believe that it has been sonveved. if in 
fact it had not.—R. v. LeinstTmr (DUKE), 
~T. 318; 875. P. 101; 40 T. L. R. 88; 68 
Sol. Jo. 211; 27 Cox,.0. 0. 674; 17 Or. App. 
Rep. 176; [1924] B. & O. R. 78, ©. 0. A. 
8683a. Bankrupt guilty of gambling—Severity of 
sentence.|——-R. v. BREWIN (1926), 19 Or. App. 
Rep. 154, 0. 0. A. 


| $557a. Failure to keep account books.}— Under 

1914 Act, s. 158, as amended by Bkpcy. 
Act, 1926 (c. 7), s. 7, an 
eep books of account though 
*‘ honest ” may not be ‘ excusable.’’—R. v. 
Coe (1931), 22 Cr. App. Rep. 156.— 


aes “abs poreares 


Part XXIII.—-Compositions and Schemes and Deeds of 


Arrangement. 
8645. Add. Annota‘ions :—Apld. Re Ellis, [1925] after called ‘the creditors’”’ of the fourth 


8645a, 





Arrest & Imprisonment for Debt Act 
for conccaling or making away with his 
property ‘“‘in order to defeat, delay 
or defraud his creditors or any of them,”’ 
a fraudulent intent must bo shown. 
Noither due & reasonable appropriation 
of property or income to the mainte- 
nanco & heal 


themselves, improvidence or ‘ great 


carelesan: 

fraudulent intent. Continuous wilful 
& extravagant pt bar patent of debtor’s 
jncome in self- be 
carried to such a 
manifest a 
contravene the statute.—CUTLER vt. 
CriFFEY, {1921] 


ou 
@ newspaper advertisement by defts. of of. 
certain chattels &° giving 
deponente’ opinions from their “ ex- 
papain * in d wi 

oy ee attempt: hl sell with 


Ch. 564. HRefd. Huddersfield Fine Worsteds 
v. Todd (1925), 42 |. L. R. 52. 


To entertain claim to enforce right 
adverse to deed—Oreditor not entitled to 
benefit of deed.]—In 1922 applt. entered into 
the employment of debtor as managercss of 
his business, & as a condition of such employ- 
ment she lent him a sum of £500 for the re- 
payment of which he gave her a charge on 
his share & interest in his business. In 1924 
debtor executed a deed of arrangement for 
the benefit of his creditors generally. The 
deed was expressed to be made harwsen 
debtor of the first, the trustee of the second 
part, three named creditors of the third 
part, & ‘‘ the several persons, companies, & 
partnership firms, being creditors of debtor, 
whose names & seals are set out & affixed 
to the schedule hereto, or who shall otherwise 
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ferred & 


th of himself & his family, 
to circumstances, nor, of 


ess” inexpenditure, import a 
ndulgence might 
degree 


as would 
fraudulent intention to 








1 W. W. R. 686.— 


- -}-Affidavits 
on an eg Pong eee for a writ of 
r A 


used 
attachment un baconding Debtors 
S. 8., 1930 (c. 58), 8. alleging 
re rT} y 8 


mercly to p 


— —_ 





L amnaaddaiieel 


ead 


in writing assent to these presents, herein- 





ereditore ’’ was insufficiont. j 
davit must show “such facta & cir- 
cumstances as form the grounds of 
such Lge 8 Blige A 
oR -* OW Ww. 2 ? a m 
32 Man. L. R, | 289-8. AF 

R, 1119.—CAN. 


t iv. -}—-On @ prosecution 
under the Criminal Code, s. 417, the 
intent & not the effect is to be looked 
at, &, where the effect of a conveyance 
er one creditor over 


.B. Div. Ru 
[1923] 1 D. L. R. 772 
402; [1922] 3 W. W. 


another, the intent to prefer not being 
an intent to defraud, tbere ia no offence. 


ee 


t fil. -)—Tield: the 
aftidavit of pitf. stating merel 
had good reason to believe & did verily 
believe that deft. ‘* has assi 

disposed of his 
a at & effects by a bill of sale 
with intent & design to defraud his 


part. Applt., who refused to consent to the 
deed, applied under the above sect. for a 
declaration that she was entitled as against 
the trustee of the deed to a charge on all the 
share & interest, with the exception of 
chattels, of debtor in his business, & for an 
order that the trusteo should hand over & 
execute such documents as might be necessary 
for the purpose of transferring the share & 
interest to applt. The registrar in bkpcy. 
dismissed the application on the ground that 
he had no jurisdiction under the sect. to 
entertain it. On appeal :—Held: (1) the 
object of the sect. was to provide a trustee 
or ceatut que trust under a deed of arrange- 
ment with a summary means of obtaining a 
determination of questions arising in the 
administration of the trusts of the deed 
similar to that provided by originating 
summons in the Ch. Div. under h. S. O. 
PART XXII. SECT. 3, SUB-SECT. 2, 

8544 ii, -—— Jnavlvency Act, 32 of 
1916, a 138 (3).+—The offence created 
by this sect. cousists in the disposal by 
Insolvent otherwise than in the ordinary 
course of burinessa of property which he 
has obtained on credit, & the jury 
should be directed to confine their 
attention to the mode of disposal of 
the property purchased on credit. 
Kk. ae ABRAHAMSON (1920), App. D. 


-——— 


that he 


ed, trans- 
personal 


Tho aff- 
by the 


PART XXII. SEOT. 3, SUB-SECT. 3. 


8555 ii. ——-.J—VARAK v. R. (1918), 
40 N, Ll. R. 3238.——S. AF. 


PART XXII. SECT. 3, SUB-SECT. we 
sv. Procedure for -commenct 4 
carrying on prosecution. "Where bkpt. 
is charged with indictable offences 
Bkpey. Act, 


that te we involved 46 Can, Crim, Cas. 123; 69 0. L. R. proaccute are made under sect. 93, the 
“ fnancially embarrassed,” se 201.—-CAN, prosecution must be commenced 
undue preference.}— | carried on vader Criminal Codo, & 4 


oe 
for aale A., convicted 


th defts. that 


j Se ce isio.; T39 (3 

Tnsolvenc » 8. 3 . 

had stiotly belore he surrendered bik 
ayoien 0 cre 

& ono: to rebut the in- 


ention of puenice of the peace or potico magistrate 

as jurisdiction to receive the informa- 
tion, hold the prelimi 
tion & comynit for trial, 
mittal if the judge who made the order 


nary investiga- 
Upon a com- 


i— ° © proof 
Bere or ied bing’ abe ceca: that he intended to prefer these | presides at the trial, he acts not as & 
application —-CawaDran BANE OF CoM: | greditors + Held. the conviction shot? | iimone Chevit (iamnt) v. ROY, 
Piped e } ome De e ji r 
AN. at aad eae pets D. 316.—8. AF. ; | [1923] 2 W. W. R. 400,—CAN. 
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PART XXIII. SECT. 3, SUB-SECT. 1. $682 ii, 

aw. Meeting duly summoned not held 
pies hadi held on following’ day-— No 
proper j 


Cases 8645a—8772a. ENGuis# AND Evers Dicesr SupPLEMENT. 


Ord. 55, r. 3; (2) applt. was not a creditor 
entitled to the benefit of the deed; creditors 
so entitled were those defined as such by the 
deed, & applt., not having assented to the 
deed, did not come within that category ; 
(8) applt.’s claim was not for the enforcement 
of the trusta or the determination of any 
questions arising under the deed within the 
above sect., but was a claim to enforce a 
right adverse & paramount to the deed.— 
Re Eris, [1925] Oh. 564; 41 T. L. R. 474; 
sub nom. Re Evwis, Bz p. MYTTENAERE, 94 
L. J. Ch. 239; (1926] B. & OC. R. 81; sub nom. 
Re A Deep or ARRANGEMENT (No. 9 of 
1924), 183 L. T. 306, C. A. 


8645b. Under 1914 (Deeds) Act, s. 11—To extend 


time for giving security by trustee.]—The 
registrar has no jurisdiction to extend the 
period of seven days, allowed by above 
sect. within which the trustee under a deed 
of arrangement must give security in the 
prescribed manner.—Re Earuy, SMiItH & 
Pavny, Ex p. Trustee (1928), 98 L. J. Ch. 
84; {1928} B. & O. R. 118. 


8653a. Proposal in writing under 1914 Act, s. 16-—. 
Necessity for signature by debtor.] — At 


a meeting of creditors of a debtor against 
whom a receiving order had been made a 
proposal for a scheme of composition was 
submitted on behalf of the debtor. 
proposal was not signed by the debtor hin- 
self but by his solrs. On behalf of the 
debtor a certificate by «un eminent physician 
was exhibited to an affidavit, in which it was 
stated that the debtor was “ still so seriously 


ill as to make it quite impossible for him to 


Ce aemtoenamaend 


ournment of firat meeting. 


The: 





valuation by the ct. a condition pre- 
cedent.—e ARTHUR FUEL Co. (Man.), 
A927, 1 DP. Le 1 


discuss any matters of business, & that any 
attempt to explain to him business details 
or proceedings would have a serious & 
possibly a fatal effect upon him ” :—Held: 
no proposal for a composition had been 
lodged by the debtor within 1914 Act, 
s. 16 (1); the words “ signed by him ”’ were 
explicit ; there was no ground for altering 
the words of the statute or giving to the 

' statute a judicial interpretation which would 
in effect be an amendment or alteration of its 
plain terms.—Re BLUCHER (PRINCE), Haz p. 
Derror, [1931] 2 Ch. 70; 47 T. L. R. 19; 
74 Sol. Jo. 735; eaub nom. BLUCHER (PRINCE), 
Re, DesToR v. OFFICIAL RECEIVER, 100 
L. J. Ch. 292; 144 L. T. 152.—C. A. 


8665. Add. Annotation :-—Refd. Everett v. Griffiths, 
(1924] 1 K. B. 941. 

8758. Add. Annotation :—Retd. Sevenoaks U. D.C. 
v. Twynam, [1929] 2 K. B. 440. 

8768. Add. Annotalions :—Refd. Re Ellis, [1925] 
Ch. 564; Huddersfield Fine Worsteds v. 
Todd (1925), 42 T. L. R. 52. 


8771a. Unstamped deed—Admissibility in evidence 
—To prove non-registration.|—Re SHAW, Hz p. 
OFFICIAL RECEIVER, No. 434a, ante. 
8772a. Under 1914 (Deeds) Act—Necessity for 
asset of majority of oreditors—How majority 
calculated.|—A debtor gave his sister a 
power of attorney authorising her to execute 
a deed of arrangement for the benefit of his 
creditors & to make any affidavit necessary 
for registering the deed. ‘The deed was 
accordingly executed by her as his attorney 
under the power, & she also made the 
affidavit required by 1014 (Deeds) Act, s. 5 (1), 


sd. ————- That creditor entitled to vote— 
Objection at meeting.|—Held:; not a 
condition recedent—e ARTHUR 
Foru Co. (Man.), (1927] 1 D. L. RB. 





.J)—Held: 


646; [1927] 


—IlIfeld: the mecting was irregular & a 
businoss duve void, because the frst 
proposed mooting was not adjourned 
according to the rules.—— Re WHOLESALE 
Grocers, Lrp., [1923] 2 D. L. R. 491; 
83C. B. IR. 650.—CAN, 


PART XXHI, SECT. 8, SUB-SECT. 2. 


m i, ---—— Wife of coed ur ae 
wife of bkpt. is not barred by her 
status as wife from voting on 4 resolu- 
tion to wind up her husband’s estate 
undcr a deed of arrangement, although 
the effeot of the resolution is to prevent 
tho clection of a trusteo.—_MAacNaUuGHuT 
Srmvweianr, [1927] S. C. 285.— 


8677 il, —— -—-—— Proxy for 
company.)-——-A proxy need not be under 
tho co.’s seal, unless expressly required 
by the Act of incorporatian, or by the 
articlos of assocn. ; if ft is so required 
the burdon of ostablishing {ts nocessity 
is on the person alleging it. 

A prosy which purports to bo signed 
by the oco., under which is subacribod 
the name of the person who affixes the 
signaturo of the oo. & who so describes 
himsolf that the chairman can conclude 
ho is an officor or employee of the co., 
in prima facie avidence of authority, & 
the chairman should recoivo it & permit 
tho rson namod therein to vote.— 
Re McOousrey, Re Strrarron & 
QREENSHIELDS, LTD., (1924) 4 D. L. R. 
1227; (1924) 3 W. W. R. 587.—CAN. 


8682 i, ——— In respect of what dchta 
—~Untliquidated damages. }——Where there 
is a claim for unliquidated damages, 
they must bo assessed bofore tho 
claimant can have any right to vote.— 
ipesten iL. n'sae yd. 95 OWN 

. ° : Ce | ry e e e 

LOS CAN, a 





W. W. It. 158.—CAN. 


8684 iv.° -]--Since Bkpcy. Act, 
192t (ec. 17), 9. 12, Bkpcy. Act, 1919 
(oc. 36), 8. 13 (3) must be construed as 
meaning that in the caloulation of 
proved debts, the two-thirds in value 
may be composed partly of debts less 
than $25, but as regards voting, 
oreditors whose claima are less than 
$25 are to be excluded. Under 
Bkpoy. Act, 1919, s. $2, no one whose 
olaim is for loss than $25 may vote.— 
Re BLUERIRD Fasnron SuHors, LTp., 
{1921} 59 D. L. R. 649.—CAN. 


sa. Appeal from decision of chair- 
man—Riqghts of creditor who has not 
filed proof at time of meeting.}—A 
croditor is entitled to exeroise his rights 
rovided he has duly proven his claim 
Nn accordance with Bkpcy. Act & 
Rules. prior to the hearing of the 
appeal. The ct. may adjourn the 
hearing of tho appeal to permit of 
such proof, provided that the creditor 
has not delayed unreasonably in 
making it.—-Re McCounrey, Re Strat- 
TON & GREENSHIELDS, Lrp., {1924} 
4D. L. R. 1227; (1924) 3 W. W. R. 


587.—CAN. 
ab. - On technical grounds — 
Neceasity to raise objection before 
giten—Discretion of court.J— 
Re McCouprry, Re Srratron & 
GREENSRIELDS, Irp., (1924) 4 D. L. R. 


sc. Application by creditor to be 
added or ituted as appcllant.}— 
Not allowed, since the latter oreditor 
had a right of appeal, & the hts 
of tho oreditor ARP ying to be ded 
would not be ected by thea non- 
oinder or non-substitution. — Re 
ICCOUBREY, Re STRATTON & GREEN- 
SHIRLDS, LtD., {1924] 4 D. L. R. 1227; 











646; [1927] 1 W. W. R. 158.--CAN. 


PART XXIII, SECT. 5, SUB-SECT. 1. 


sk. Hffect af.}— A compasition or 
echemne of arrangement, though ap- 
proved by the ct. & by statute binding 
on all the creditors, is at bottom only 
uw contract between the parties. 
Creditors’ rights are only suspended 
during the composition nerlod. ‘'r'ihore 
is no obligation, legal or moral, which 
oun debar the composition creditors, if 
the composition has been annulled, 
from claiming to rank on the aarseta of 
the estate part passu with the creditors 
whose claims have arisen since the 
comunpositiou.—Re Litrson, [1924] 3 
D. L. R. 761; 55 O. L. R. 2153 24 
Oo. W. N. 382.—CAN. 


sm. .)}~Held > a judicial hypo- 
thes upon real assets of debtor, re- 
sulting from registration, was post- 
poned to an authorised assignment 
steatosis made by debtor for the 
benefit of his ereditors.—RovaL BanK 
OF CANADA v LARUE, [19238) A. C. 
187; 97 L. J. P. ©. 49: 138 L. T. 
562 > 44 fly L. R. 267.—CAN. 


sp. .fuliorised assignment by part- 
ner on behalf of firm— No authority by 
ather periner.}—Held:  invalid.—Re 
Squires BRoTHERS, (1922) 3 W. W. R, 
30 ° G8 D. L. R. §71.—C N. 





PART XXIII. saad 5, SUB-SECT. 2,— 


st. Under Bankruptcy Act— Deed of 
assignment.|—The title of an assigneo 
is not complete as against third persons 
until registration.—'TowrRs +r. SoLo- 
MON, tek 1 W. W. R. 1077; 2 
C 579.—CAN, 


i] 2 


_ to be made “ by the debtor ” on the registra- 


8778a. 


Feb. 1919, an administration order 


PART XXIII. sat 5, SUB-SECT. 2. — 


ga. 
under 


tion of the deed stating the total estimated 
amount of property & liabilities included 
under the deed & the names & addresses of 
thecreditors. There were ninety-six creditors 
in all, of whom sixty-eight were for sums over 
£10; twenty-five of the sixty-eight did not 
assent to the deed within the time required 
by the Act ; forty-three with debts over £10 
& twenty-eight with debts under £10 assented. 
The debtor escaped bkpcy. proceedings by 
reason of the execution of the deed & after- 
wards recognised it & concurred in the trustee 
acting under it. He subsequently made an 
application for a declaration that the deed 
was void. No creditor was made a party to 
the application, it being addressed to the 
trustee of the deed alone :—Held: (1) the 
deed had reccived the assent of the majority 
of creditors in number within sect. 3 (5) of the 
Act, inasmuch as for the purpose of the 
section creditors whose debts amount to sums 
not exceeding £10 are not to be reckoned 
either in calculating the total number of 
creditors or the majority in number; (2) in- 
asmuch as the creditors did not, under the 
power of attorney, gain any control over the 
debtor’s prope:ty or business, it was not in 
itself a deed of arrangement within 
sect. 1 (2) (e) of the Act, which required 
registration in order to be valid.—Re WILSON, 
(1916] 1 K. B. 382; 86 L. J. K. B. 329; 114 
]. T. 32; 32 T. L. R. 86; 60 Sol. Jo. 90; 
[1916] HW. B. R. 17, C. A. 

-]—In 1904 debtor who was 
heavily indebted, & against whom bkpcy. 
proceedings were pending, signed an iustru- 
ment under which a trustee was to receive 
the whole of debtor’s income &, after mnuking 
certain deductions, to distribute the be'unee 
among the creditors, & in consideration of 
the arrangement the creditors agreed that 
all proceedings in bkpcy. or othcrwise were 
to be stayed & to accept payment of their 
debts by instalments & to release debtor 
from all claims or demands in respect of their 
debts. The instrument provided that no 
document executed by debtor should be 
registered under the above Act. A number 
of the then creditors including appct. assented 
to the instrument, which was never registered 
under the Act. The arrangement was carried 
out until the death of debtor, which occurred 
in Nov. 1918, appet. receiving pro rata 
amounts on his debt between Aug. 1905 & 
July 1917. The debt carried interest at 
4 per cent. & the payments under the arrange- 
ment to appct. were not sufficient to cover 
the interest so that an amount exceeding the 
original debt was stil] owing to appct. In 
under 
1914 Act, s. 130, was made upon a creditor's 
petition for the administration of deceased 
debtor’s estate as being a person who had 
died insolvent, & the estate was being 
administered by the official receiver. At the 
time of debtor’s death there was in the hands 
of the trustee under the instrument a sum 
of £465 88. 3d. which the official receiver 
claimed on the ground that it formed part 








of the general estate of debtor, & the trustee 


Necesstly for.j—An assignment 
Bkpey. Act must be accepted 





| 


jae has pmeet t g atees = A a en cD 
7 a 
. 


for registration though not accom- 
i ha de the affidavit provided for 
y Homesteads Act, 1 


? 


Assignment Act, 46. 
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paid the amount to him upon the terms that 
the official receiver was be in the same 
position as he would have been if the money 
had remained in the trustee’s hands. On a 
motion by appct. for a declaration that the 
£4165 8s. 8d. was held by the trustee on behalf 
of the assenting creditors, including appct., 
was divisible amongst them, & that appct. 
was entitled to prove in the administration 
of the estate for the balance due to him 
from debtor after giving credit for all sums 
received or receivable under the arrangement : 
—Held: (1) the instrument was a deed of 
arrangement within 1887 Act, s. 4 (2), upon 
the ground that it was an assignment of 
property by debtor for the benefit of his 
creditors gencrally & also upon the ground 
that it was an agreement for a composition 3 
(2) not having been registered it was void 
under sect. 5 of the Act; (8) as the instru- 
ment was void it created no trust for the 
benefit of the creditors, & the trustee under 
the instrument held the £465 8s. 8d. to the 
use of the official receiver as the representa- 
tive of debtor, & was bound to repay it to 
him; (4) as the only direction to apply the 
money received by the trustee was contained 
in the void instrument & all parties knew & 
acted upon the assumption that it was in- 
valid, deceased debtor would not have been, 
nor was the official recciver as his repre- 
sentative, estopped from setting up its in- 
validity & claiming from the trustee any 
money still in his hands; (5) equally there 
was no estoppel which prevented appct. 
from setting up the invalidity of the instru- 
ment & proving in the administration for 
the balance due to him from debtor; (6) as 
. the instrument was void the release of the 
debts it contained was of no offect; (7) as 
under the instrument there was only a pro- 
vision for payment to the creditors of debtor’s 
income so long as he lived, no promise to pay 
the balance of the debts could be implied 
from the payments which had been made so 
as to take the debts out of the operation of 
the statutes of limitation, & appct.’s right to 
prove in the administration for the balance 
due to him was therefore barred.—Re Lie, 
Ex p. GRUNWALDT, {1920] 2 K. B. 200; 89 
L. J. K. B. 864; 123 L. T. 81; [1919] 
(6) Consd. Re A Bank- 


B. & C. R. 287. 
Annotattona :—~As to (3), (4), ") & 
ruptcy Notice, [1924] 2 Ch. 76. Reld. Wudderstield Fine 
Worsteds v. Todd (1925), 42 T. L. R. 52, 
8782a. —-— Assignment of or to trustees for 
benefit of creditors—Assignment not to be 
registered.]|—ie A BANKRUProYy Norice, No. 
797a, ante. 


8782b. ——- Authority to realise trader’s estate & 
to apply proceeds in payment of br ae a 
A letter signed by debtor in the following 
form: ‘I hereby authorise you to realise 
my estate including stock-in-trade, book 
debts, furniture, & all other assets & to apply 
the proceeds first in payment of the costs, 
charges, & preferential claims, etc., 
secondly to pay the balance to my creditors 
pro rata"’:—Held: (1) not an “‘ assignment 
of property" within sect. 1 (2) (a) of the 
above Act; (2) not a deed of arrangement 


Tithes Act, He Ciry GARAGE & 

MACHINE Co., LTp., (1921] 1 W. W. RB. 
920, 8. 7, & by |! 371; 59 DL. Rh. 416; 14 B. RR. 
qa.—Ke Layp | 412.—CAN. 


8782¢c. —~—-— Document. discharging 
ment for benefit of creditors 





i <<teero 


sub nom. LIPTON 
BH, 98 L. I. K e 
68 Sol. Jo. 621; 


@ ¢ 


[1924] B. & O. RB 82 


stitu 
generally.]—Pitf.’s claim was for £148, the 
amount of two bills of exc drawn by 
pitf., accepted by deft. & dishonoured on 
presentation. Deft. pleaded in his defence 
that the cause of action was merged in a deed 
of arrangement executed by him in favour of 
creditors. By that document the consenting 
creditors of deft. accepted the following terms 
for the settlement of all debts owing by deft. 
to them: ‘ (1) all the goods which have been 
removed from M.'s office & given to M. & Oo. os 
in trust on behalf of creditors, should be 

handed over to the creditors ... (2) M 

undertakes to pay to the above trustee for 
the creditors £80 payable ... (8) M. also 
undertakes to pay on bis own account 
(certain creditors named therein) who shall 


be excluded from the list of the general} 


creditors. I agree to these terms ’’ :—Held‘? 
the agreement was for the benefit of three or 
more creditors, made by a debtor who was 
at the date of the execution of the deed 
insolvent, & was a deed of arrangement 
within sect. 1 of the ahove Act, & was void 
owing to non-registra‘ ion. —-LANDSBERG v. 
MENDEL, [1924] W. N. 46. 


8782d. ——- Deed of arrangement made by insolvent 


debtor.|—A. debtor, who was insolvent, under 
a scheme for the composition of his’ debts, 
which amounted to about £150,000, en- 
tered into a deed of arrangement with his 
creditors under which he agreed to pay 
his trade creditors, including pltfs., 

composition of their claim, together with 
certain Pe out of his business up to 


Pe eee Se ee ona a or ——- 


PART XXIII. SECT, Hie SUB-SECT. 1.— | approval or 


Even anp Evers Diarst SUPPLEMENT. | 


within sub-sect.. Lrp. +. 
. Bru, (1924) 1 K. B. 701; yg eer 
Plan. v. BELL, HAYES v. 
. 668; 180 L. T. 749; 


deblor—Con- the Seed. After paying 


 greditors, to which: 


the deed; {8 


eo ere me ee etme eee 


tion.}—MARTIN ¥. 


ate ee we be et aa re! 


r. 30, 1926, & he panera, to carry 
4 that business up to that.date, the creditors 
covenan nanting to release him from the full 
‘amount of his liability. Some of his creditors, 
whose claims amounted to £150 were not 
eee ee 

under legal advice, debtor. no r 
aaa trade creditors, 

ith PR asmall portion of the com- 
position, & ebtor sold his heathens & entered 
to another scheme of arrangement with his 
pltfs. refused to be 
parties, & they sued for. the original debt 
owing to them, less the amount which they 
had received under the composition :—Held : 
(1) (ht the deed came within Deeds of Arrange- 
ment Act, 1914 (c. 47), s. 1 jf (0), & not 
being registered, was void; (2) pltfs., he 
assented to the deed, were not estopped 
by such assent from denying the validity of 
assuming that they were so 
estopped, debtor, by selling his business 
before Apr. 30, 1926, had not fulfilled the | 
conditions of the deed under which he would 
be released from his original liability, & 
therefore plitfs. were relegated to their original 
rights & were entitled to succeed on their 
claim. The authorities on the doctrine of 
estoppel as applicable to deeds of arrange- 
ment considered. — HUDDERSFIELD FINE 
Worsteps, Lro. v. Topp (1925), 184 L. T. 
82; 42 T. L. R. 62. 


87826. ——-- Power of attorney by debtor—Autho- 


rising third party to execute dced of arrange- 
ment.}—--#e WILSON, No. 8772a, ante. 


SBT. Add. Annotations :—Refd. Re Ellis, [1926] 


Ch. 564; Huddersfield Fine Worsteds v. 
Todd (1925), 42'T. L. R. 62. 


8788. Add. Annotation :—Refd. Huddersfield Fine 


Worsteds v. Todd (1926), 184 L. T. 82. 


8789. Add. Annotation :—Refd. Re A Bankruptcy 


aes lade. 2 Ch. 76. 


teeter ete nner 1 eet ND pd ee ee 


“* reasona’ & prover’ tome GASTON, 


pti 2 Bs he 1 


fi. Rene s -aasenting 
not opposing. }—Re Howk, "heey 20 
O. W. N. 244; 59D. L. R. 4673 1 
O. B. R. 482.—CAN, 


@810 i, ——— Reasonable security pro- 
vided.}--In a composition schemo, if 
one of the creditors obtains an ad- 
vantage over the others the ct. will 
sorutinise the sauheme very closely. 
Where under a acheme all the oreditors 
would receive more than 60 per cent. 
& it was reasonable & provided for 
immediate payment of all but one of 
the oreditors, but the areditor who 
finanoed the scheme would be entitled 
to be paid in full, the ct. ratified the 
composition aa the most rons peta 
ess could be Beans, hte G ier 

eae Ones. Trp. (vat) 1 
§° Ne . RS 
CG. B. R. 4 *  OAN 

8811 i. ie bound fo r to 

approve rauguten’ conduct. j-—The ot. 
will approve of a compromiae between 
debtor & his creditora which is in the 
beet ihteresta of the oreditors, even 
whore pentar has obtained oredit by 
faleoo & fraudulent representations, 
whore debtor by his disoharge is not 
relicved from liability for the full 

aim of a creditor m whoin be 


obtained oredit by false & fraudulent 
representatio & he is stil) Hable to 
prowoutlo n.—Re OM MELNTIORY, » (1g33} 


W. W. R. 11é; 68 D. L. R, 498.— 
AN. 


ab. Power of registrar—Limited to 


rejec 
RIMAN, [1931] 1 D. L. it. 773.—CAN. 
PART XXII. sacl 6, SUB-SECT. —1. 


8825 ii. .}—-Where the 
judge refused to sanction an arrange- 
mont on the ground that there was 
evidence of reckless, not to say . 
honest, trading on debtor’s part for 
somo yeurs al hal Fo aly & he adjudged 
debtor b on the facts, 
there on no sufficient ground for 
overruling tho wishes of the majority 
of the creditors accepting debtor's 








proposal for an arrangement, & the 
ordor of adjudication must be dis- 
charged. Principles which should 


guide the ot. in dealing with arrange- 

ments under Irish Bkpt. & Insolvent 

a 18657 ie 60). cae ered.-—Re 
(1986 1I. 14.— IR 


PART XXIII. SECT. 6, ee 2. 
8843 iv. ———.}—In_ special 

veered oe Bkpoy. Rule, 68 @) “she 
set aside a goons ti aon 

sithou md it has been ra 

ig t to make spieeocnn vente 

asitere But where a oomposition 

haa been ratified, & ia a reasonable & 

fair attempt to pay oreditors aa much 

aa possible, there can be no yt pg 

for eetting it aside.—Rosz 

Bore & & Hawt (1932), 6 67 D. mr hes 608 : 


ophuation it ne propos was no not 


de greater security for the : 


sition pete dischar 
aaetker ‘al ida gd ed a oer ee ca in 


rice a ey oni- 
tion uni. 7 -; ie oreditors ae ich 
provides for the of, not only 
all the provable dettre of the bkpt., but 
also of all claims of whatsoever nature 
of all creditors against the bkpt. & 
also against persons who are not in 
eet hl can ane present instance, the 
ficera & oc in DA of the 
bkpt. co. ) not one w the ct. can 
the pore ; Ot least, in the absonce of 
personal assent thereto of eve 
reditor. Nor will such 


oing 80 
ve a guarantor of Leen 
ee pete Peay aap 
stipniated for 


geste A tN sragteo.— 
GEN O. &), 
W.W. R $33.—CAN _ 


PART XXIII. SECT. 6, BUB-SECT. 5. 
8860 ti. ——~ ———.}—-Re ©., No. 

8825 il, BR. 

. 8865 i. are a pregnant rong of 
easels. offer of a comp on was 

eased by the wisite majority of 

creditors, oS ae y the ot. 


s872. ree ‘Annotation :—Retd: 
oe Jenkins, [1926] Ch. 1007, 


gasefa, —— |—-FLOWER v. Lyme R 
No. 1775a, ante. se 


$928. Add. Annotation :—Retd. Re Gri it 
v. Jenkins, [1926] Ch. 1007. i 18, Jones 


8020a. | Debtor expecting execution—Deed 
Pas ries v. BRAMIDGE (1833), 6 


8920b. ——— Execution paid out by debtor—Money 
hot recoverable by trustee.|—Boyiz v. BLAcK- 
sTrock (1863), 8 L. T. 641. 


8988a. ——— & sale of effects thereunder by trustees 
—-Property protected—Although purchaser 
allowing debtor to cea poset: —LEON- 
get) eae (1813), 1 M. & S. 251; 105 


Annoiaiion ; s-—~Refd. Latimer v. Bateson (1825), 4 B. & C. 
52. 


Re Griffiths, Jones 


CORPN,, 





8033b. ——- ——— -——- Although balance unsold 

remaining in debtor’s possession.]|—Woop- 

ERMAN v. BALDocK (1819), 8 Taunt. 676; 

129 B. R. 547; sub nom. Woopuam v. 
BAaLDOoK, 3 Moore, ©. Po, 

s—Ref@, Al-lred v. Constable (1844), 3L.T 


nnotations 
299; Hickman v. Co: (1858), 30 L. T. 
v. Furlong, 1891] 2 Ca. 172. 


siete .]—Held: from the date of the deed of 
ent the trustee was the legal owner 
of bee 8 property, & the possession taken 
te him was effectual, so that there was no 
property of debtor which the sheriff could 
seize.—NORTH EASTERN Ry. Co. v. SPARK 
(1877), 37 L. T. 148. 


8965a. S. P. Re Pricn’s Trust Dern eee): 


ar 


.0. 8S. 
S. 279; Barker 





ewe 8 were em ee 
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ie 6 Hq. 460; 19 L. T. 118; 16 W. R. 


Annotations -—Apld. Re Raph hael’s Trust tate 1870), L. R. 
9 Eq. 233. ae Bell v. P Bird (ses), be R. é tg. 636. 
8970a. Restraint of trustee from geting = Infants 
tion.|—Izarp v. COLBRON (1824), 18 Price, 
327; M‘Ole. 181; 147 B. R. 1006. 


9022, Add. Annotation :—¥olld. Marconi’s Wireless 
Telegraph Co. v. Newman, [1930] 2 K. B. 292. 


9028. Add. Annotations :—~ Folld. Marconi’s Wireless 
Telegraph Co. v. Newman, [19390] 2 K. B. 292. 


9024. Add. Annotation :—Folld. Marconi’s ee 
Telegraph Co. v, Newman, [1930] 2 K. B. 292. 


9025a. Claim for royalties.}—-N. & B. were the 
holders by novation of a licence from pltf. 
co. to use & exercise certain inventions 
relating to wireless apparatus which were the 
subject of letters patent owned or controlled 
by plitf. co. subject to the paymen of certain 
royalties by N. & B. to pltf. co. N. & B. got 
into difficulties, & were unable to meet tifeir 
obligations as they became due owing to over- 
trading, but ey claimed to be still sulvent. 
At a meeting of the trade creditors it was 
agreed that a committee of inspection should 
be appointed & that N. & B, should execute 
a deed of inspectorship. The deed, which 
was executed on May 6, 1928, was in the 
usual form, & in all material particulars the 
same as that considered by the ot. in Haster- 
brook v. Barker, No. 9024. Hy the deed N. 
& B., the debtors, in consideration of a 
release of their judebtedness to the assenting 
creditors, assigned their real & personal 
estates to C. as inspector upon trust to allow 
N. & B. ‘‘ henceforth to eee & carry on 


arrangement :—Held : @ composition 
passed by the requisite majority of 
oreditors & confirmed by the ct. Sma oe 


be upset oxcept for frand.—He Q., 
in EBTOR, [1923] 2 L. aN 


ak. Who may —TLTruatee, }—- - 
An appeal lies by a trustee in bkpcy. 
from an order neticini to approve a 
pro onal for a composition with 
tors. He KERN AGENCIES, cla 
{1991} 1 W. W. RH. 629; 2 D. 
14.—CAN. 


a 


PART XXIII. mars 8, SUB-SECT. 3.— 


transfers a+ !f the assignmont had’ not 
been registered.- -- LEACH v. eh tae 
(1913), Ey Wa. 1643 4W. WOR 
#484; .11 D. LL. ki. 238. —CAN. 


sl. Judgment.j—Unider an assign- 
mont in tract for the benefit of creditors 
of all the assignor’s property the 
assignce is ontitled to an ussigniment 
of a bond which a purchaser under an 
agrcoment of sale with the assignor 
has ontered into to protect the assignor 
againet his (the purchaser’s) default 
under tho agreement, &, if before such 
assignment of the bond the assignor 
has obtained Judgment on it, the trustee 
has a right ‘to an assignment of the 


k (p. aay i, ——.]—Re CoBouRG | judgment.—-Re Hirnach ». ALTON, 
FELT Soar 2 Pp WiavEn, peer 2 | Inrerion Trust Co. v. MACKENZIE, 
D. L. R. 997; 50. B 1925] 4 D. L. BR. 695; 192511 Ww. W. 

t (p. 1090) f erraainece H 4.429; 34 Man. L.*ht. 650 ; B. R. 


hae of ee Tee ee not ee eae of 


aden an aaal ent re the ‘benefit 
of his creditors of all hie property'es except 
two lote of land on w 
family lived, Prat radaar of which did 
not exceed t 
a was ay by the 
rr ee By transfer dated in Apr. 
191%, P. transferred all his right, title 
& interest in the two homestead lots to 
tf., for value; & P.’s m he 
ote aa exempt from'seizure & sale under 


execution was 

bis ees. P., however, did not 
file a a of exemption within thirty 
daye of 
ment ; 


register the 
‘fie B. bed no right to doa 
‘land, because of 


edimitted in writing 


he bhp dagtcbeepre of the assign- 
ine: Teeotree 


ae Re ound 
with the 


| 
Phere war isan : 
1912, 
& his 
his 
‘Tepiatered 
claim tot 
CA 
refused to 
file a 
he 
Ww. 


545.—CAN. 


Assigned p erty—-Collection Act, 
R. 3. N.S., 1023 (c. (c. 232). }—He PoJSON, 
TRUSTER v. a iat & SUTHERLAND 
Lrp., {1926) 1 L. BR. 330; 58 
N. 8. R.3 45.-—C. ® 


PART XXII. gee 8, SUB-SECT. 38.— 


$935 ii. ——— ~-———- ———-. ]—- JOHNSON, 
ue KS Yee MinsEA, LYD., 1 930] 

R. 1B. Cc. R. 39 et 
DK. Be 1 fooe) 2 W. 'y. R. 5 


1D 
Cc. B 


$948 fl. ——— --—— }—Payment into 
ct. under a garnishoc surumoens, under 
Alberta practice, is not payment to the 


to garnishing creditor under Ukpcy. Act, 
claim nee acme tds within ehicty days | s. 11 (1), 80 as to prevent » subsequent 
ander RS Sask. authorized assignment taking pre- 
1909, o. 41, 8. i ee Held : this | cedence' over the ek papa 

provision wae not appitcsble, Warefxkzn Canada FLOUR M 

erat amend be. divested bred Ow RY Bibs 8 5 oD. te aoe 
un y : 
Land Titles Act, #. 150, to register the 1G. 3. B's00.-0AN. 
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op. To fle date of creditors’ meet- 
ings.|--When an euthorised trustleo 
takes over the estate of bkpt. aa rene 
he were sequestrator, he has author! 
to ftx the date of tho creditors’ meeting 
X& muy change the date where it is 
Impossible to give proper notice, & any 
mecting held on a date not so flually 
fixod by the trustee is iNogal.— 
LEFaAIVRE & GAGNON wv Dit Lis_e 
(1922), 88 D. L. R, 264.--CAN, 


To apply to court—For approval 
of pei m arrangement. \-—He SHAW 
iret 59D.L KR. 619; 1C.B. H. 368. 


st. ——-- Ivor directions.)-—-A_ trus- 
teo has the nag to apply to the ct. 
for dlrectious In cunncction with tho 
udimuinistration of the cstato, but is 
not entitled, prior tu an authoriscd 
assigument or receiving order, to bring 
into ct. persons who may be on- 
titled to certain assets, in order to 
determine thelr legal rig hte.—Jte GEL- 
LER BROTHERS, [1 24) 2 D.L. FR. 590; 
640. L. It. 283; 4. it. 108,---CAN. 


sw. To altack chattel mourtgage—~For 
nom-compliance with Ohuttcl Mortgage 
Act.j-—An authorised assignee or trustee 
in bkpcy. can maintain an action to 
set aside a transaction for want of 
com nears with the provisions of Billa 
of Sale & Chattel Mtgo. Act, evon 
although the transaction was complote 
before Lkpcy. Act came into force.— 
HOULDING tv. CANADIAN ours MEN’s 
Trost Assoon,, Ltn 1921] 2 
W. Wl. 809; 14 Bask. Lu. 356.—~ 


8x, err ee," 


Re Hamer, Hr P: 


RoyvyaAL Bank OF CANADA (1993) 1 
W. W. R. 1241; 66D. L. R. 80U; 18 
Sask. L. It. 165.—~CAN, 


Cases 9025a—9588a. Enaiish anp Empre Diczst SupPLEMENT. 


their said business.’’ subject to the covenants 
& conditions of the deed. N. & B. undertook 
to carry on the business or wind it up as the 
inspector & committee should think best. 
In a circular which was sent out by C., the 
inspector, on Sept. 10, 1928, announcing 
that the deed of inspectorship bad been 
executed, it was stated that ‘‘ all orders for 
goods required for the purpose of carrying 
-on the business will be issued on my official 
order forms in the usual way & will be paid 
for by me.” The inspector & the committee 
of inspection left the conduct of the business 
subsequent to the execution of the deed 
of inspectorship to N. & B. Pltfs. brought 
an action by which they claimed royalties 
upon wireless sets constructed & sold by 
N. & B. since Sept. 6, 1928. The action 
was brought against N. & B. & also against 
the inspector & the members of the com- 
mittee of inspection personally :—Held: the 
deed of inspectorship did not constitute a 
partnership between N. & B. & their creditors, 
or between N. & B. & the inspector & the 
committee, alao N. & B. did not become the 
agents of the inspector or of the committee to 
carry on the business, but the business 
remained the business of N. & B. & therefore 
pltfs.’ claim for royalties against the inspector 
& committee of inspection failed.—MARCONI’s 
WIRELESS TELEGRAPH Co., Lrp. v. NEWMAN, 
[1980] 2 K. B. 282; 99 L. J. K. B. 687 ; 143 
TL. I. 471; [1929-80] B. & C. R. 223. 


9026a. Putting up property for sale.j— 
Assignees of debtor’s property, in trust for 
the creditors, may put up a lease for sale, to 
try whether it can be made beneficial, without 
rendering themselves chargeable as assignees 
of the lease.—CARTER v. WARNE (1830), 4 
O. & P. 191; Mood & M. 479, N. P. 


Annotations :—-Consd. How v. Kennet (1835), 8 Ad. & EI. 
659; White v. Hunt (1870), L. R. 6 Exch. 32. 





8778a, ante. 


90848. ——.]—Re LAMPLOUGH (CLARKSON), Ex p. 

- HaRpine (1835), 4 Deac. & Ch. 793, Ct. of R. 

9074. Add. Annotation :—Refd. Goldfarb v. Bart- 
lett & Kremer, [1920] 1 K. B. 639. 


9094. Add. Annotation :—Refd. Re Lee, Ex p. 
Grunwaldt, (1920] 2 K. B. 200. 


9109a. —— |—Re Lee, Fe p. GRUNWALDT, 
No. 8778a, ante. 


9115a. -}—It would be an obvious fraud on the 
other creditors who agree to accept a composi- 
tion payable pro rata to all if one creditor 
was enabled by a secret bargain to obtain a 
better advantage for himself (Davey, L.J.).— 
MuRRAY v. REEVES (1828), 8 B. & C. 421; 
2 Man. & Ry. K. B. 423; Dan. & LI. 161; 
108 B. R. 1099; sub nom. MURRAY v. REID, 
6L. J. 0. S. K. B. 348, C. A. 


Annotations :—Consd. Re McHenry, McDermott v. Boyd, 
Levita’s Claim, {1894} 3 Ch. 365. Refd. Gilmour v. 
(1883), 3 Tyr. 581; Hall v. Dyson (1852), 17 Q. B. 785. 


9181a. Assent by assignor of debt—Not sufficient 
assent.]——PINDER v. COQUI (1866), 15 W. R. 22. 


9198a. -/+~-Re Len, Ex p. GRUNWALDT, 
No. 8778a, ante. 


9198b. —~—.}—-H UDDERSFIELD Fine WoR- 
'  gTrEps, Lrp. v. Topp, No. 8782d, ante. 
Compare No. 797a, ante, & original volume, 
p. 160, No. 1498. 


9229a. —— -|—HUDDERSFIELD FIN® WOR 
sTEDS, Lrp. v. Topp, No. 8782d, ante. 


9253a. S. P. CeciL v. PLAisTOoW (1794), 1 Anst. 
202; 145 FE. R. 844. 
Annotation :—Apld. Britten v. Hughes (1829), 5 Bing. 460. 


9311a. Right to take proceedings under 1914 
(Deeds) Act, s. 23—Claim to enforce right 
adverse to deed.|—Re Eis, No. 8645a, ante. 


9486. Add. Annotation :—Refd. Re City Life 
Assce. (1925), 42 T. L. R. 45. 


9538a. .|—A. instituted a suit against 
B. & OC. respecting a sum of £4,000. ‘TD. also 
was made a party to the suit; but, having no 





























PART XXIII. SECT. 10, SUB- 
SECT. 2.—-A. 


sy. Assignment to creditor to secure 
advancea—Itetention of amount by 
assignee in excess of amount paid to 
other i paki lard Eto having become 
insolvent, made an assignment for 
the bencfit of creditors, whereupon 
one of the creditors was appointed 
agsignec. ‘he business was recon- 
veyed to pltf. on his undertaking to 
pay a composition on the amount of 
ig indebtedness for the payment of 
which another of dofts. became surety, 
& pitt subsequently executed several 
assignments to  defts. scoure 
advances. Defts. having taken pos- 
session under the Jast-mentioned aassign- 
ments, the mutters in difference between 
pltf. & defts. wore referred to a master 
with instauctions to “ take an account 
& report the eum dve from either 
party to the other of them.” The 
master having reported (inter alia) 
that defts., .after paying the other 
creditors of pltf. their respective 
cluims at the rate of sixty-two & a 
half cents on the dollar, had paid to 
themselves the full amount of their 
claim, & that haters of opinion that 
defta. were not entitled to any greator 
rate of dividend on their claim than that 
paid to the other creditors, he had 
disallowed the surplus with interost, 
& had credited the same to pitf. :— 
Held: the decision of the Supreme 
Ct. of Nova Scotia, confirming the 


report of the master on the reference 
must be reversed on the ground that 
the master had exceeded authority 
& reported on matters not referred to 
him.—DouLL v. McoILREITH (1886), 19 
N.S. R. (7 2. & G.) 341; 70 LT. 
406; reved. (1887), 14 8S. O. R. 73.— 


CAN, 


PART XXIII. Pva oe SUB-SECT. 2. 
wae (a « 


f pee Bae Adie rivrily 
oO ee creditors. THOUN, 
{1925) 4D. L. R. 242.—CAN. 

9213 fi. Out of assets in achedule.} 
-——Under a document signed by one 
A. & three of his creditors, applt. 
was appointed to take control on A.’s 
beha of certain of his asscts 
enumerated in an annexed schedule 
& to dispose of them for the benefit 
of the three tors. The latter 
portion of the document was as follows: 
**& we the undersigned creditors of 


the said A. do hereb to accept 
e plains we have 


as full settlement of t 

against him such pro rata ahare as 
may be found due In reapect of the sale 
of the said assets, & we agree to pay 
the said applt. the usual commission 
on all assets realised: applt. having 
taken possersion of the assets & having 
sold some of them, reap., one of the 
creditors who signed the docu- 


8 (p. 1133) i 








ment, in an action appit. 
complained that applt. awarded 
@ preference to one a creditor who 
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had signed the document in respect 
of his claimn which was based on two 
mtge. bonds referred to in the schedule 
of assets, & that applt. hud failed to 
award resp. a pro rata share of the 
proceeds of the assets realised. It was 
common cause that if M. was entitled 
to the preference, resp., an unsecured 
ereditor, wowd get nothing. The 
Cc. PP. D. ordered applt. to amend his 
account by striking out the preference 
awarded to M. & distributing the 
proceeds of the assets among the 
ereditors pro rata according to the 
respective amounts of their claims. 
Extrinsic evidence showing that the 
parties never intended that the 
Bec tors should abandon 
their preference had been led subject 
to subsequent decision as to its admis- 
rope we but was held by the cts. below 
to be inadmissible, on the ground that 
the document was not ambiguous :— 
Held: the words “ pro r@&a share” 
meant that the three creditors were to 
look to the proceeds of the assets in 
the schedule alone for the settlement 
of their claims, if the asseta did not 
realise the full amvunt of their debta, 
& that they had reference not to the 
respective claims of the creditors but 
to the proportion that the proceeds 
bore to the total amount of the debts 
& that there was nothing in the 
document to show that preferences 
were to be given nig ado Sal v. 
Mere HRERDEN, [1928] App. D. 15.— 


interest, he disclaimed. A., B. & C. after- 
wards came to a compromise, in pursuance 
of which they executed a deed, assigning 
the £4,000 to trustees in trust to pay to D. 
his costs of the suit, & to divide the rest 
of the fund amongst A., B. & ©. D., though 
he was not a party, either to the compromise 
or to the deed, filed a bill against A., B. & O. 


9543. Add. Annotation :—Refd. Re Dr 


Vol. V.—Bankruptcy. Cases 9538a—9619. 


Held: the creditors did not thereby acquire 
any right to sue the trustee for the purpose 
of having the trusts performed.—Corn- 
THWAITH v. Frrre (1851), 4 De G. & Sm. 552 ; 
64 BH. R. 954. 


age, Palmer 
& Roberts v. Knight (1926), 184 L. T. 765. 


& the trustees, to compel a performance of | 9575. Add. Annotations :—Apld. Farey v. Coo 


the trusts & payment of his costs. A 
demurrer by C., for want of equity, was 
allowed.—Gisgs v. GuaMIS (1841), 11 Sim. 
584; 59 E.R. 990; sub nom. GIBBS v. GIBBON, 
5 Jur. 378, L. C. 


Annotations :-~—-Consd. Stcele v. Murphy (1841), 3 Moo. 
P.C.C. 445; Syunot v. Simpson (1854), 5 H. L. Cas. 12k. 


9538b. ——— Provisions coming into operation 
after death of debtor.|}—The doctrine of 
Garrard v. Lauderdale (Lord), No. 9536, ante, 
does not apply to provisions for creditprs 
which do not come into operation till after 
the death of the settlor.—Re FiTz@rraup’s 
SETTLEMENT, FITZGERALD v. WHITE (1887), 
37 Ch. D. 18; 57 L. J. Ch. 504; 57 1. T. 
706; 36 W. R. 385, C. A. 

Annotation :—Apld. Priestley v. Ellis, [1897] 1 Ch. 489. 

9540a. .)--A., on going abroad, granted 
& assigned to Li. freehold & personal property 
upon trusts for management & realisation, 
& for payment of A.’s debts & of the surplus 
to A.; the deed contained full powers for 
settling demands. B.communicated with the 
creditors upon the subject of the trust :— 
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PART XXIII. SECT. 12, SUB-SECT. 1. 


9612 iii. —~—-.]}-—_Where conveyances 
made by the assignee for the nofit 
of creditors to pltfs. were made & 


against 


9576. Add. Annotations :—Apld. Farey v. via il 


9576a. 


accepted in satisfaction of pllfs.’ clai 
debtor :—He d 

thereby freed from Hability as suroty.— 
UNIGN Hank OF CANADA ¥, MAKEPEACE 
(1919), 44 O. L. RR, 202; 15 O. W.N. 


er, 
[1927] 2 K. B. 384. Refd. Boorne v. Wicker, 
[1927] 1 Ch. 667. 


(1927] 2 K. B. 384. 
(1927] 1 Ch. 667. 


.J—A debtor, who has assigned his 
business & goodwill to a trustee for the 
benefit of creditors, is not precluded, in the 
absence of express stipulation to the con- 
trary, from soliciting the customers of the old 
business, notwithstanding that the deed of 
assignmcnt contains a covenant by him to 
aid to the utmost of his power the realisation 
of the property assigned & the distribution 
of the proceeds thereof amongst the creditors. 
In such a case debtor cannot be restrained 
from canvassing the customers, nor can a 
third person be restrained from instigating 
debtor to do so.—Fargfy v. Cooprr, [1927] 
2K. 8. 384; 96L. J. K. B. 1046; 87 L. T. 
720; 43 T. L. R. 808, C. A. 


Refd. Boorne v. Wicker, 





9619. Add. Annotation :—-Refd. Jenkins v. Jenkins, 


[1928] 2 K. B. 501. 


et eRe Ee = ne re an MO LA ee ahd Rae ELL I mR ptm tN. alle | OR Rr pA eA ie END Fe TNR! AB SY TORI MAIO nt, ant emcees a 


179; 46 D. L. R. 193.—CAN. 


sh. Variation by registrar—- Discharge 
of tae haet Dine am ey v. Miman, [1931] 
LD. L. R. 773.-—-CAN. 


m 
eft. was 


BENEFICIAL ASSOCIATIONS. 


See FRIENDLY SOCIETIES. 
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Vol. VL. Cases 10—208. 


BILLS OF EXCHANGE, PROMISSORY NOTES AND 
NEGOTIABLE INSTRUMENTS. 


Part 1.—In General. 


10. 





Add. Annotation :—~Refd. Robinson v. Marsh, 





& doubtful character. The donor died before 

[1921] 2 K. B. 640. a cheque could ee ee — 
3. es : é e cheque no een paid, 
1% Add Anmottions -—Rold: Robinson. Marah, | Gat wan ov 'waidd & ettsiaal wih ol 

1A. 0. 1. : the money to the donee.—Re SwINBURNE, 
14, Add. Annotation :—Consd. Re Swinburne Sas “104 194 L me Asd 0 Bal aed. 

Sutton v. Featherley, [1926] Ch. 38. Gang ae mer eens! 
14a. —-— AE iy lady, in her last illness, | 37. Add. Annolationa :—Retd. McDonald v. Nash, 

gave a cheque or £700 to a person with {1924} A. C. 625; Ouellette v. Canadian 

whom she had lived for some time, & the Pacific Ry., [10925] "A. OC. 569; Auchteroni v. 

cheque was duly presented but not honoured, Midland Bank, [1928] 2 K. B. 204; Shotts 

owing to the signature being of a very shaky Iron Co. v. Curran, [1920] A. O. 409. 

Part Il—Requirements of Form. 

81. Add. Annotatio..:—Refd. London & Montrose | 191. Add. Annotation :—Refd. McDonald v. Nash, 

Shipbuilding & Repairing Co. v. Barclays {1924} A. O. 626. 

Bank (1925), 31 Com. Cas. 67. 205. Add. Annolation:—Apld. Auchteroni v. 
82. Add. ropialoer alah ome 3 Tendon . Mout: Midland Bank, [1925} 2 K. B. 204. 

rose ullding epairing Co. v. barclays | 207. Add. Annotation :—-Refd. Lloyds Bank v, 

Bank (1925), 31 Com. Cas. 67. Refd. Slingsby Chartered Bank T ; : 

v. Westminster Bank, Ltd. (1930), 47'T. L. BR. 1. ue 1. Tt. 165. eb ne ote rae as 
95. Add. Annotation :—Refd. McDonald v. Nash, |.208. Add. Annotation :—-Apld. Goldman v. Cox 


[1924] A. ©. 625. 


PART I. SECT. 1. 


Revocable mandate—Zie- 
BN oi ‘by death.J—The authority of a 
bank to pay a cheque ceases on notice 
of the drawer’s death.—CURLEY ue 
Briaas (ADMINISTRATOR OF DROR 
Estate), [1920] 2 W. W. R. 1028: 
63 D. lL. R. 351.—CAN. 

14 ii. S. P. KENDRICK v. ef sg as 
Bank & Bownas (1920), 47 O. L. RR 
372; 18 O. W. N. 138.—CAN. 

e i. ——.J—Its nature & negotia- 
bility disonssed ~~ CHAMPAKLAL GOPAL- 
DAS v. KESHRICHUAND NAGANMAL (1925), 
I. L. R. 60 Boin. 765.—IND. 


PART II. SECT. 1, SUB-SECT. 1. 
sa. Note made by married woman— 
Ee ‘ect of restraint upon anticipation. }— 
ere a promissory note was made 
by a married woman: — Held: the 
promissory note was in fact, as well 
as in form, a valid unconditional 
promise on the part of the maker to 
pay &® sum certain in money. ee 
of Married Women’s rey 
R. 8. O., ey ic Pas 


discussed. — ‘Mo 
date Cn D. i Re 070; "56 Oo. L. 


ri.— ——.}-—An instrument is 
not a negotiable promissory note where 
there is not an unconditional promise, 


as bp ahs b oe of change Act, 
@. 176.—Re HELL & UNION BANK 
OF CANADA, [1923] 4D. L. 1132; 
63 O. L. BR. 423, revag. su Re 
Stevens & MITCHELL, 21 0. WwW W. N. 
331.—CAN. 

r i. —— ——-.}-—Where a cheque 


was drawn & given under the con- 

dition that it ioe noe t6 become 

ppsatokia uniean a | \sipegll aovepaseattct by 
certain Held : thee 


bank 
nat be detached from the condition, &, 
the condition not having been fulfitied, 
the cheque could not be recovered on. 
. THomas & NORMAN (1922), 


—JONES 0 
65 D. L. Ri. 491.—CAN. 
7.8. 


—_— 


(1924), 40 T. L. RR. 744. 


ri, —~-.- ——.J--There is nothing 
in law tc dobar the maker of a pro- 
missovy neie trom pleading as a 
defence to @& sult thercon that as a 
matter of taut the note was given for 
& special purpose ¢ was not payablo 
until ene Hebe ne of a certain specific 
event which, so far, had not yet 
bappened.—Bnogl Ram wv. KIsuonrt 
LAL (1928), I. L. ht. 50 AU. 754.—IND. 


68 i. Promise lu pay or do something 
else.) --Tf under’*the terms of a written 
promise to pay a sum of money the 
obligation may be discharged in part, 
or in full, by the rendering of ser vicos, 
the promise 1s not ap unconditional one 
to pay. a stm certain &, therefore, the 
document is not a prouissory note. _ 
STANDARD TRUSTS Co. v. LAVALLEY 
{1930} 3 W. W.R. 3055 (1931) 2. Lb. R. 
149; affd., [1931} 8. C. Kt. 505.—-CAN. 





60 vii. ce is on accounl of 
specified con ghee }—-W Oe nae 


719 1. Aa per memorandum of agree- 

— Memorandum meaningless.)-— 

Held; there was a good Prone 
note. —CANADIAN BANK Jo 

MERCE v. LIVINGSTON (P. KE. v 5 (1909), 

6 E. L. R. 459.—CAN. 


PART IL. SECT 1, SUB-SECT. 2. 

f{i.§—— Admission by solicitur of 
maker.J--AKBDUTHNOT v0. CAMPBELL 
(No. 5 (1931) 1 W. W. RH. 240.—CAN. 

hi, —— Alleged maker denying 
signature. }—W here an expert on hand- 
writing “valid deft.’s eat ceice were 





nine: but the judge bold, after seeing 

en menta ef them, one they were 

formed si ad: ie Otero unosrtaln 
e uD 

he are o t the other ovidence justificd 

Hy "fede, in ing the action.— 

w To aus a he ya 


1 


ne a rt 5 rarer er Ne ate Re re cn TD 


PART WU. SECT. 1, SUB-SECT. 3 


sb. ** Sixty daya after sight +.-Sum 
cerluin with tnterest for indefinile pertod. 
~-Held: the document was not a bil 
of exchange. '—- RORKNITAIN & Co. ¥. 
ComMONWEALTH BANK OF AUSTRALIA, 
Nie A ie -R.7873 310. L. R. 46.— 


80. Cheque ue to Ministre de la 
Voirie '’-—No time wove yment stated.) 
—AL instrument in he form of a 
cheque drawn upou B. by A. payable 
to the order of the ‘* Ministre de la 
Volrio ” :-—Held; not “ payable on 
demand ” & not a “ cheque ” within 
Bille of Exchange Act, 8. 165.-——-LEDuO 
v. La BANQUE D’HOCHELAGA, [1920] 1 
Ee lt. 433; [1926] 8S. C. R. 76.—- 


sd. Promise to pay by tnatulments- - 
A fter “ture date,}:---Movol EKFINANCIS 
Co. v. Hanon, (1930) 3 W. W. RR. 302; 
4 D., Li R. 1014.—-CAN. 


PART II. SECT. 1, sudan he : 


k (p. 25) {. t stated 
rate for uncertain tim time. once: the 
document was nota bill hid exchange. 
—HoskNnHaIn & » © COMMON- 
WEALTH BANK OF AUSTRALIA, [1922] 

ROA. ht. 787; 31 Cc. L. KH. 46.-~ 











152 iff. ——~ Krror in calculation 
oe instalment.}-—-CONTINENTAL GUAR- 
ANTY CorRPN. OF CANADA wv. VANUK, 
{1928] 1 D. L. It. 1134.—CAN. 


152 iv. —-—~.J-~The fact that 
an instrument In the form of a pro- 
inilssury note contained a promise by 
the perce written on tho back thereof 
to. scoot ayinents by stated instal- 
ments :-—Held : not to prevent it from 
being a true promissory note.—-JAcK- 
BON v. DIGNEY, (1031} 1D. L. R. 542; 
[1930] 3 W. W. ht. 460; 39 Man. IL. R. 
201.—-CAN. 
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Cases 200a—341. | 
209a. 





& could not read English unless it was printed, 


bought goods from one A. Cohen, & certain 


ad nreot 
47' 


215. 


240. 


ation ;—~— Reid. 
[. Ia. RR. O87. 


cheques were made out in favour of ‘‘ A. 
Cohen ’”’ by a clerk in the employment of 
pitf. & were signed by pltf. The clerk after- 
wards forged the name of the payee by 
inserting ‘‘S’’ before ‘‘ A. Cohen ’’ & forged 
the indorsement & got the cheques cashed by 
oe who obtained payment for the cheques 
resentation. In an action for money 
ceived by deft. to the use of pltf. :—Held: 
a "the cheques were, before signature, made 
out to a real creditor & not to a fictitious 
person pitf. was entitled to recover.—GOLD- 
MAN uv. Cox (1924), 40 T. L. KR. 744; 69 
Sol. Jo. 190, C. A. 
Slingsby vw. District Bank Ltd. (1931), 


Add. Annotations :—Refd. Robinson v, Marsh, 
lee 1 ei B. 640 ; McDonald v. Nash, (1924) 


Add. Annotation :—Apld. Mason v. Lack 


(1929), 140 L. I. 696, 


2404. 


241. 


————.]--An instrument purporting to be a 

bill of exchange was drawn by pltf. At 
the time when deft. accepted it there was: 
no other name upon it, the only indication 
of a name being that it was payable at 
a certain bank at which, in fact, deft. had 
no account. On a claim by pitt. for the 
amount of the alleged bill :—Held: (1) since 
the document was not, si;ned by the person 
giving it & addressed to ile person who Was 
to pay it, it was neither upon the authorities 
nor within 1882 Act, s. 3, a valid bill of 
exchange; (2) it was a good promissory | 
note upon which, after amendment of the 
statement of claim, pltf., was entitled to 
recover.—-MASON v. Lack (1929), 140 L. T. 
606; 45 T. L. R. 363; 73 Sol. Jo. 284. 


Add. Asnoiations :—-Consd. London & Mont- 
rose Shipbuilding & Repairing Co. v. Barclays 


| 
| 


| 


| 








Bank (1925), 31 Com, Oas. 67. Refd. Slingsby | 


ve. Westmin ster Bank, Ltd. (1980), 47'T. L, R.1. 


242. Add. Annotations :—Refd. Lloyds Bank v. 


841. 


PART IL SECT. 2, SUB-SECT. 2. 


Chartered Bank of India, Australia & China, 
1929] 1 kK. 1. 403 Slingsby «. Westminster 
Bank, Lid. (1930), 47 T. L. RR. 1. 


— 





295a. Statement of 


ENGLISH AND Empire Dicsest SUPPLEMENT. 


——— —-—.]—-Pitf., who was a Pole, : 242a. ——— Cheque drawn by Government official 


on Bank of England—Dividend warrant for 
interest on War Loan.}—The first pltf., who 
was an executrix & a beneficiary under a 
will, received from the Bank of England a 
warrant for interest on War Loan, the 
warrant being crossed ‘‘ & Co. Not negoti- 
able’ & being expressed to be ‘‘ A/c Harry 
Turner, deceased.’ She signed the warrant 
& sent it to the exor.’s solr. in pursuance of 


‘an arrangement that any warrants received 


by her should be sent to him for attention. 
The solr. paid the warrant into his own 
account with deft. bank, representing to the 
bank that it was a repayment of a loan which 
he said he had made to the first pltf. In an 
action against the bank to recover the 
amount :—Held: (1) although the drawer 
of the warrant was an official of the Bank of 
Iingland on which it was drawn, yet, as he 
was acting as an agent of the Government, 
the warrant constituted a ‘ cheque’’; 
(2) the word ‘ dividends” in Bills of Ex- 
change Act, 1882 (c. 61), s. 95, included 
interest on Government stock.—SLINGSBY v. 
WESTMINSTER BANK, Lrp., [1931] 1 K. B. 


173; 100 L. J. K. B. 195; 144 L. T. 869; 
ATT. L. R. 1; 86 Com. Cas. 54. 
| 251. Add. Annotation :—Consd. Mason v. Lack 
(1929), 140 L. T. 696, 
252. Add. Annotation :—Refd. Mason v. Lack 
(1929), 140 L. T. 696. 
54. Add. Annotation :—Refd. Mason v. Lack 
(1929), 140 L. 'T. 696. 
. Add. Annotation :—Consd. Mason v. Lack 


(1929), 140 L. T. 696. 


sage ee for purchase of goods.]— 


Held: an agreement, & not a promissory 
note.—-HL1Is v. ELLIS (1820), Gow, 216, N. P. 
sum borrowed & received— 
‘* Which I promise never to repay.’’}—Held : 
pltf. was well entitled upon the lending on 
one side, & the borrowing on the other, not- 
withstanding the words in the conclusion of 
the note.—ANON. (circa 1716), cited in 
2 Atk. at p. 32; 26 E. R. 416, N. P. 


Annotation :—Refd. Siupson v. Vaughan (1739), 2 Atk. $1. 
297a. Acceptance 


of bill without drawer or 
drawee.}-~-MASoN v. Lack, No. 240a, ante. 


Part Ill.—Classification of Instruments. 


Add. Annotations :—Refd. Sutters v. Briggs, [1922] 1 A. O. I. 


Mentd. The Joannis Vatis 


(1921), 91 L. J. P. 182. 


Surranp (Baek. \c 11029) 4 D. L. R 
2w. Ww. 


ne iegotiability.- _—- Baxk OF Nov A SvoTIA 


O78; 


| 9 R LROj wu? 930) 2 W. WR. 1 
262 1, —— Bill an aah }—-Av in- . 538; revg., [192912 D.L.R. | v. Purmporr, [1 } R. 128 ; 
atrumont purportin be a pro- | 698.—CAN. | 4 D. L. R. 148; 248. L. BR. 473.— 
missory note, in w ch. there is no ! | CAN, 

| | 


mention of a draweo, may become a 
bill of exchange [f acceptance js en- | 
dorsed thereon by a third purty. A 
verson who thus endorses an acceptance | 
horeby admits himself to be a 
& becomes liablo under it, even though 
he is not mamed 
aveeptance by him is not inconsistent |- 
with the mddvoes on the bill of excha 


The 


naoceptance is csto ead from contendiug , --.4 
that he ia not the 
as Ui ae er MAHAMMAD IBRAHIM | 


Tra Wwee 


124; +316. 


| 
as & drawov, provided 9 
$ 


acceptor having signified ate 
clocument 


drawee.-—JOGESH- ; 





PART I. SECT. 4, SUR-SECT. 2. 


ad. Promissory note for intereat in | 
patent righi—Form of tndorsement, }—: | 
GALLAGHER v. MURPHY AE 1192 8} 


4{D.L. R. ee a eae re 


PART II. SECT. 5. 


Li, -~ -—-. Followed by tien agreement.) 
which satistles the 
statutory definition of u Devneory 
nete is not prevented from bein 


PART Hl. SECT. 1. 


se, Cheque payable to ‘‘ cash or order.**} 
—Hela: mavabie to bearesz.—JCUDMAIER 
v. STANDARD BANK OF CANADA (Alta.), 


D1. 1. 
ave 11927) 1 W. W. R. 970.—CAN. 


PART Ll. SECT. 3. 


ak: Draven on resident in British 
Indta—HW’herever drawn.}--A bill of 
exchange drawn upon a resident of 


(1920), I. L. R. 67 Cale. 695.—-IND. tru uc romissory note by the fact t at Britiah india hers inland footed ent 
: is folluwed on the same paper by a trespective of 2 Pe where tibeg 
PART Il. SECT. ¢, SUB-SECT. 1. | Collateral aim cruent if such ment . drawn.—KipsTton (A.-G.)_ & Co. 
al, -——— --~NORTHERN LUMBER . does not qu the obligation of the | SETH BRog. (1929), LL. R57 Calc. 
Co., Lrp. v. Breicu, Niovor & | maker of the Ore or restrict the note’s ; 730.—I 


2 


vol. vi.—Hills of Exchange. 


Cases 441a— 568a. 


Part V.—Computation of Time of Payment. 


44a. 











owen epee | Ge 


j- here a promis- | 
sory note, repayable by instalments, provides 
that if any instalment should not be paid 
“ punctually the whole of the balance is 
immediately to become payable, the use of 
the word ‘‘ punctually " does not deprive the 


roaker of the note of the three days of grace 
allowed by 1882 Act, s. 14, ‘in every case 
where the bill itself does not otherwise 
provide."—SCHAVERIEN v. Morris (1921), 37 
I. L. R. 366. 


Part Vl.—Acceptance. 


456. Add. Annotation :—Refd. Mason v. Lack | 
(1929), 140 L. T. 696. 


468. Add. Annotations :—Refd. Re Gooch, Ez p. ; 
Judd, [1921] 2 K. B. 598; McDonald v. 
Nash, [1924] A. C. 625. 

5082. .}—Defts., merchants in London, 
were in the habit of purchasing goods for 
G., a merchant at Petersburg, which they 
consigned to pltf., his agent at Hamburg, 
& they drew bills to the amount, pursuant 
to the credit «.tablished for them. In such 
course of business, they consigned Brazil 
sugars & indiyo to pltf. for G. & other 
merchants at Petersburg, & transmitted the 
bills of lading, & drew bills to the amount ; 
upon which pltf. informed them, that he 
protected their drafts to the amount of all 
the goods consigned to the merchants at 
Petersburg, except those consigned to G.; 
that he accepted the draft for the amount of | 
such goods provisionally, under the guarantee 
of defts., Inasmuch as the sugar: against 
which the bill was drawn were not, ws ordered 
by his principal, Havannah, to the amount 
of which he was authorised to accept, bur 
Brazil, respecting which he had no directions ; 


—_———— 








a eT 


Part Vil.—Inchoate 


555. Add. Annolation :—Consd. McDonald v. Nash, | 
[1924] A. C. 625. | 

563, Add. Annotation :—Refd. Smith v. Wood | 
(1928), 139 L. T. 250. 

565. Add. Annotations :—Consd. McDonald ov. 
Nash, [1924] A. ©. 625. Refd. Lickbarrow 
v. Mason (1793), 6 Kast, 20, n. | 

567a. Serna Goocu, Fz p. Jupp, No. 2096a, ! 
post. 

567b. ——~.]—McCDONALD (GERALD) & Co. v. NASH 
& Co., No. 2096b, post. | 

568a. —--— Effect of 1882 Act, s. 12.j-—F., =| 
financier, L., a distiller, D. & M., a firm of 
shipbrokers, & one A. were minded to load 
a ship with a cargo of whisky to be carried 
across the Atlantic & sold in the U.S. or at | 
some point from which it could easily be | 


ee ee ee 





ea ee eee oe eee een ee pete nee ee ee a eee ee 


“PART VI. SECT.2, _ 
sm. Acceptance by twlfe.) — Held: 

te binding 3 husband. —“Rocis 
{ERCHANTS ANK O ANADA, 

oan L. R. 1108; 62 0. L. RB. 138.— | 343.—N.Z. 


PART VI SECT. 8, SUB-SECT. 1. 
sp. Indorsement “ accept on 
‘iéeloal of goods.’’}—Held: the words 


when ‘ap 
| meant oe will pay,” 


5 
Where instead of 


3 


acceptance was necessary. —— LOM- 
Bune y. TAYLOR, [1921} N. Z L. R.: at maturity & no notice of dishonour 


PART VII. SECT. 1. 
66 vi. ——— ¢& ns of in ole 
nding over a nute, \ 
appit.’s solr. filled in a place for pay-| N. 4 L. Lt. 1072.—N.Z, 


that he would communicate with his principal 
on the subject, & inform defts, of the result. 
Such communication being made, G. at 
Petersburg, confirmed the order for the 
Brazil sugars, & directed pltf. to accept to 
their amount, & release defts. from their 
guarantee. PItf. also informed defts. of thoir 
drafts, drawn on him against goods, being 
confirmed & acknowledged by other mer- 
chants at Petersburg, for whose account they 
were drawn. Upon the bkpcy. of G. & an 
action by plitf. against defts., for the amount, 
of the bill which he had paid :—Held: pltf. 
was to be considered as having accepted 
the bill, not for the account of defts. until he, 
the acceptor, was in funds, but in reference 
to the confirmation of the order for the Brazil, 
instead of the HLavannah sugars; which 
confirmation being given, his claim was upon 
the bkpt. at Petersburg, not upon defts., 
against whom, consequently, no action could 
be maintained.-—-LOUMANN v. RovgmmMonr 
(1840), 6 Bing. N. C. 253; 8 Scott, 520; 9 
L. J. 0. P. 158; 183 HE. R. 100. 


. Add. Annotation :---Ref{d. Sassoon v. Inter- 


national Banking Corpn., [1027] A. C. 711. 


Instruments. 


smuggled into the U.S., in violation of the 
laws of that country. D. & M. entered into 
a contract to buy a steamer for £2,565; FF. 
advanced £256 as a deposit on the purchase. 
On Oct. 26, 1927, an agreement was entcred 
into between F., L. & D. & M., whereby DT. 
agroed to sell to D. & M. 7,500 cases of whisky 
at 27s. 6d. a case free on board at Leith or 
Glasgow to be delivered ex warehouse not 
later than Nov. 26. D. & M. were to take 
delivery on board «a vessel of a regular line 
of steamers. Payment was to be made by 1 
bill for £5,500 drawn by F., accepted by A. 
& indorsed to L., & a second bill for £4,812 
accepted by A. & D. & M.. both bills to be 
payable ninety days from Nov. 26, & to be 
drawn & accepted on Oct. 26 & handed to IL. 
to hold as security until he should hand the 


Hed to & pill on demand | ment, & discounted it with resp. & 


no further; kept the money, & resp. filled in hisown 


name a9 payee, & the note was not paid 


was given to appit. :—Jcid : the solr. 
| had no authority to negotiate the ncte, 
| & reap. had no authority to fill in bis 
' name as payeo, & he could not recover 
i from applt.—KNvuaT v. ABBOT, [1923] 


Cases 568a—643. 


shipping documents or delivery order from 
on or before Nov. 26. lL. agreed to 
lend D. & M. £2,500 (£1,000 at 8 per cent. per 
annum & £1 ,500 at 40 per cent. per annum 
interest) for the purchase of the steamer, 
the loan to be secured by a. first mtge. on the 
steamer. fF. agreed to lend D. & M. £1,000 
at 40 per cent. per annum interest to be secured 
by a second mtge. on the steamer. D. & M. 
agreed to insure the steamer for £1,000 
against all risks including seizure or con- 
fiscation & £2,500 against marine risks & 
deliver to L. cover notes for £1,500 & £1,000 
& to F. a cover note for £1,000. F. & L. 
agreed jointly to underwrite the insurance 
for £1,000 against confiscation at a figure to 
be agreed in the event of the ordinary market 
rate exceeding thirty guineas per cent. 
D. agreed to provide £1,600, the 
estimated balance required for the equip- 
ment of the steamer for the voyage. In 
intended pursuance of the agreement two 
documents undated, & purporting to be bills 
of exchange, though written upon unstamped 
pa cr, were sent to l.3; both were headed 
ndon’’; one was drawn by F., accepted 
by A., & indorsed by F., & was for £5. 500, 
payable ninety days after date ; ; the other 
not signed by any one as drawer; it was 
accepted by A. & by D. & M., & was for 
£1,812 payable ninety days after date. 
Delay having occurred in naming a liner to 
‘take delivery of the whisky & in equipping | 
the steamer for the adver.‘ure, L. gave to | 
D. & M. a delivery order addressed to the | 
keepers of the bonded warehouse where the | 
whisky was in store. D. & M. immicdiately | 
pledged the whisky for £500. I’. hearing | 
of this paid off the loan & took a transfer of | 
the delivery order. The so-called bills of | 
exchange for £5,500 & £4,812 were sent to L., | 
who was at Lausanne. fe struck out 
** London ”’ & substituted ‘‘ Lausanne,” added | 
Dee. 3 as the date of cach, & signed his name | 
as the drawer of the second, & stamped then |! 
both as forcign bills:—Held: (1) the so- | 
called bill for £5,500, being drawn, accepted | 
& indorsed in this country on unstaimped | 
paper, was void by Stamp Act, 1891 (c. 39), | 
sa. 2, $7 (2), 38 (1) 3 (2) the so-called bill for | 
£4,812 though valid in other respects, as a | 
foreign bill, notwithstanding 1882 Act, s. 64, | 
was invalidated by L. having added a date | 


577a. 


584. 


585. 


987. 
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not in accordance with the contract, & was 
not protected by 1882 Act, s. 12,-—-FOSTER v. 
DRriscoti, LINDSAY wv. ATTFIELD, LINDSAY v. 
DRISCOLL, [1929] 1 K. B. 470; 98 L. J. K. B. 
282; 140 L. 'F. 479; 45 T. L. BR. 185, C. A. 


—Where a bill of exchange on 
duly stampe paper is presented for signature 
to the acceptor by the drawer, & the former 
signs at the request of the latter with know- 
ledge that the drawer intends to convert the 
document into a bill of exchange & negotiate 
it as such, it is immaterial, as against a holder 
in due course, whether the document was in 
blank or fully filled in when presented to the 
drawer for signature.-DUNN (M.), LTD. v. 
JEFFERSON (1925), 69 Sol. Jo. 695, 725. 


Add. Annotation :—Refd. Guildford Trust v. 
Goss (1927), 186 L. T. 725. 

Add. Annotation :---Refd. Greenwood _ wv. 
Martins Bank, Ltd. (1931), 47 T. L. R. 607. 


Add. Annolation :—-Dbtd. Jones v. Waring & 
Gillow, [1926] A. C. 670. 





588a. —— Particular purpose—Fraudulent use for 


another purpose.|—A cheque was signed 
in blank by one of the partners in a syndi- 
cate, in the belief that the stamp of the syndi- 
cate would be subsequently affixed & the 
cheque used for the ordinary business of the 
syndicate. It was made payable to another 
partner, & was indorsed by a third partner, 
who belicved the same as the drawer, as well 
as by the payee. The payee, in fraud of the 
other two partners, did not affix the stamp 
of the syndicate & used the cheque for the 
purpose of raising a loan from money-lenders, 
for which he gave a promissory note binding 
him to repay an agreed sum by monthly 
instalments. When one of the instalments 
fell duc, the cheque was tendered in payment 
& was dishonoured upon presentation, & 
the money-lenders then sued the drawer & 
the indorser:—Held: the drawer & in- 
dorser were Jiable on the cheque, as there had 
been nothing to put pltfs. on inquiry whether 
a fraud was being perpetrated by the payee, 
& as both defts., when signing the document, 
had intended that the document should be 
negotiated as a cheque, the cheque could not 
be regarded as a document given in escrow.— 
GUILDFORD Trust, Lrp. v. Goss (1927), 136 
L. T. 725 ; 43 TL. R. 167. 


Part VIIl.—Delivery. 


595. Add. Annotation :——-Ref{d. McDonald v. Nash, | 


[1924] A. C. 625. 


| 643. 


596. Add. 


RO RE ET A ale spent eA LE Yee 


PART VIII. SECT. 3, SUB-SEOT. 1. 


898 il, -——.)}—Extrinsic evidence js 
alwayr admifssibie to show dolivery in 
ascrow.--IMPRKRIAL BANK tt. HEtz, 
IMPERIAL Bank wv. Hunpbt, [1930] 1 
dD. L. RR. 339; 64 O. L. R. 452.—CAN. 


PART VIH. SECT. 4, SUB-SECT. 1.—A. | 


611 vill. .}~-Oral evidence is not 
adinissible to show an agroement con- 
temporaneous with the making of a 
noto that the lability of the maker is 
contingent on the aapyoning of some 
event.—-RUTHENIAN ARMERS ELE- 





Annotation :—Refd. Uloyds Bank v. | 


| 
| 
| 
i 
| 
| 
| 
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1 VATOR Co. v. GNIAZDOSKI, 
L. R. 


W. W. RR. 183 «68 *D. 
Man, L. R. 322.—CAN 


628 i. 





Waring & Gillow, {1926] A. C. 670. 


Until death of maker.}-— | 
Bonuam ©. BONHAM Air cia ee cl 


ee ace Bank of India, etc. (1927), 44 
T 165. 
Add. Annotation :—Expld & Distd. Jones v. 


ees ee emer A 





te eer 


{1924} 1 W. R. 


137; 


DY. L. 


B,_ 335; 
18 Sask. L 


IW. 
. R. 6.—CAN. 

628 i. Hxciuding Uability if goods 
rejected.)—Au action by payce against 
the maker of a promissory note given 


{1922} 3 
656; 32 


34; 57 D > 19 for tho price of goods was dismissed, 
aaa. de eulge eos on the ground that deft. bad exercised, 
as under a contemporuneous oral 


637 iv. 





& promissory note, ¢.g. 
a3 particular fund, ts no 


it would vary the terns of the written 


document.— GUGGISBERG 


4 


-}—Evidence of alleged 
conditions attached to the payment of 


right of rejecting & returning the 

ayment out of aa —NATIONAL ow JFACTURING 
admissible, as ; Co. v. Srepa, (1922) 1 Ww. R. 814; 
65D. as R. 284; i? Alta: Le R. 398.— 


t 
| 
| 
| 
| agreement he was entitled to do, the 
| 
| 


o. WEBER, { CAN. 


Vol. VI.—Bills of Exchange. 


Cases 687—702a. 


Part IX.—Capacity and Authority of Parties. 


687. Add. Annotation :—Refd. Kreditbank Cassel | 695a. ——- ——- With addition of partnership 


G.m.b.H. v. Schenkers, [1926] 2 K. B. 450. 

j—Re ADANSONIA FIBRE Co., 
MILES’ CLAIM (1874), 9 Ch. App. 635; 43 
L. J. Ch. 782; 31 L. T. 9; 22 W. BR. 8809, 





691a. —— 


ATTSaO). 5c. P. 
691b. ae ee v. McNarm (1812), ped in 
83 Dow, at p. 220; 3 H. R. 1048, H. L 


Annotations :—Consd. Davison v. Robertson (1815), 3 Dow. 
aS pie, oreebire Banking Co. v. Beatson (1880), 


692a. 











-J]—In order to take a case out 
of the principle, that every partner in a 
mercantile or ordinary trading partnership 
is liable upon bills, drawn by a partner in 
the recognised trading business of the firm, 
for a transaction incident to the business of the 
firm, although such partner’s name does not 
appear upon the face of the instrument, & 
although he be a sleeping & secret partner, 
it must be established that the holder of the 
bills knew, at “he time he received them, 
that the transaction was a private contract 
not within the scope of the partnership.— 
BUNARSEE Dass v. GHOLAM HOSSEIN (1870), 
13 Moo. Ind. App. 358; 20 1. R. 585, P. Cc. 


-|_ Sutton . GREGORY (1797), 
Peake, Add. Cas. 150; 170 KE. R. 226, N. P. 


693a. 

















ton :-—-Conad. oy orkshire Banking Co. v. Beatson Bak isco odagshe -—Consd. Rooth ». 


name—Firm bound.}—Gatway (LORD) v. 
MATTHEW & SMITHSON (1808), 1 Camp. 403 ; 
170 Is. R. 1000, N. P.; subsequent | roceed- 
ings, sub nom. GALLWAY (LorRD) v. MatTincw 
& SmirnHson, 10 East, 264. 


gun & Janney (1819), 


7 Price, 193. Apld. Re Clarke, kz p. Buckler (1844), 3 


L. T. O. 

696a. —— ---—.]—In an action against partnors 
on a bill of exchange, it is no legal objection 
that the bill has been drawn or indorsed by 
one in his own name only. The liability 
of the parties may be collected from their 
course of business & other circumstances, 
showing that the partner who drew or indorsed 
had authority to bind the partnership by that 
mode of drawing or indorsing. Nor is it 
sufficient for the other partners to show that, 
in the particular instance, the partner who 
drew or indorsed tho bill in question violated 
his private instructions in = so doing. — 
SoutH CAROLINA BANK v. Case (1828), 8 
B. & C, 427; 2 Man. & Ry. K. B. 459; 108 
H.R. L101 ; sub nom. SouTu CAROVINA BANK 
v. ae Brower vv. SAmp, Dan. & Ll. 108 ; 
G1. J. _K. B. 304. 


sar tate Expl, Smith rv. Craven (1831), 1 Or. & J. 
Nicholson vr. Ricketts (1860), 2 BR. & BE. aes 

Couad. si Adansonia Fibre Co., Miles’ Clnim (1874), 9 
9 Ch. App. 634; oe Banking Co. v. Boatson (1880), 


6O P.D. 109. Refd. Vere v. Ashby (1824), 10 BB. & C. 

694a. -]—If one partner draw or 288; Beckham v. Knight (1838), 4 Bing. N. ©. 243; 
indorse a bill in the partnership name, it | . Trueman v. Loder (1840), 11 Ad. & El. 589. 

will prima facie bind the firm, although passed | 698a. -—--— -~— After dissolution.]—A bill drawn 


by the partner to a separate creditor in dis- 
charge of his own debt, unless thers be evi- 
dence of covin between such separate debtor 


& creditor, or at least of the want of authority, ! 


either express or to be implied, in the debtor 


partner to give the joint security of the firm ! 791a, —— 


for his separate debt.—RIDLEY v. TAYLOR 


(1810), 13 Fast, 175; 104 E.R. 336. 
Annotations :—Consd. Frankland v. M'Gust 


(1830), 1 


Knapp. 274; ite Acraman, “Lr p. Bushel) (1844), 3 N ont. 
D. & Deo G. 615. istd. Levorson v. Lano (1862), 13 
C. B. N. S. 278. Refd. iiloya a eae atte eo 2C.& P. 
138; Wintle v. Crowther (185 & : Re 
Riches, Kx p. Darlington District 5 slat ‘Stock Banking Co. 
(1865), 34 L. J. Boy. 10. 

604b. J—Bills drawn by one 











partner for a separate debt in the partnership | 7914p, 


name cannot be recovered upon as against 
the firm, unless pltf. can prove either a direct | 
assent from the other partners, or circum- 
stances from which such assent might have 
been reasonably presumed.—FRANKLAND Ut. 
M‘Gusty (1830), 1 Knapp, 274; 12 KH. Wf. 
324, P. C. 

Sa set adiry :—Consd. Re Wardley & Hodson, Ex p. Thorpe 


(1836), 2 Deac. 16. Refd. Leverson v. Lane (1862), 13 
Cc. B. N. S. 27 8. 
694c. Note made for self & partner—Partner 





bound.|—-LANE v. WILLIAMS (1692), 2 Vern.” 
277; 23 BE. R. 7793 subsequent proceedings 
(1693), 2 Vern. 292. 


Annotations :-——Consd. Devaynes v. Noble, Sleoch’s Case 
(1816), 1 Mer. 539. Reld. B ank of Australasia v. Breillat 
(1847), G6 Moo. P. C. CG. 1 


694d. ——— —. }—Sanrri v. JERVES & 
Baruy (1727), 2 . Raym. 1484; 92 EB. R. 
464; sub nom. SMITH v. BAILY, 11 Mod. Rep. 
401. 





PART IX. SECT. 2. 


| 


& accepted after dissolution of partnership, 

though dated before, does not bind the 

retiring partner.---Wricat v. PULNAM (1816), 

2 Chit. 1213 sub nom. WhiGHLSON v. PULLAN, 
1 Stark. 375; 171 ES. WR. OF. 

—--—}--A bill, Chough drawn on 
w partnership, & accepted by one of the 
partners, if for 4 separate debt of one of them, 
shall not| bind the partnership, if the party 
knew the consideration of the bill. Aliter, 
if in the hands of a bond fide indorsee without 
notice.—-WELLS uv. MASTERMAN (L709), 2 
Hsp. 731; 170 KB. R. 512, N. P. 

Annotations : —Refd. Leverson v, Sanne Wey ae B.N. 8. 

278; Ilsten v«. Deacon (1866), L. R. 2 C. 

~--—~,.]--A eran accept- 

ance, given in discharge of the several debt of 
one of two partners, cannot be proved against 
the joint estate, by a person who took ib in 
discharge of such several dcht, though it was 
left for acceptance at the house of business 
of the partnership, & thence returned 
accepted, unless the holder makes out that 
it was accepted in the partnership name, 
with the knowledge & assent of the other 
partner.—fte O’NEILL, Hx p- GOULDING 
(1829), 8 L. J. O. S. Ch. 19, L. C 

Anns -Refd. Leverson v. Lane (1862), 13 C. B. N.S. 

278; Ie Riches & Marshall's Trust Deed, Aap. Darlington, 

Ste: ” Banking Co. (1865), 4 De G. J. & Sm. 
702a. ——— ——— Bill not addressed to partnership 
address.|—Deft., a cheesemonger at A., 
carried on at W. the hosiery trade in partner- 

ship with C., but in his own name. C. 
accepted, in the name of deft., a bill of 
exchange drawn for goods supped to the 
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t (p. 96) i. ——.}+—-Pore v. Frasen, [1923] 3 W. W. R. 754.—-CAN, 
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Cases 708a—768b, ENGLISH sND Empre Diczst SUPPLEMENT. 


partnership, & which was addressed to deft. 
at A. :—Held: the acceptance was binding 
on deft., although the bill was not addressed 
to the place where the dobsta 3 business 
was carried on.—STEPHENS v EYNOLDS 
(1860), 5 H. & N. 613; 29 L. J. Bx. 278; 
si. 292; 157 BH. R. 1283; subsequent 
proceedings, 2 I. & ¥F. 147. 

Annotations :—-Oonsd. Yorkshire Banking Co. ». Beataon 0, 
Leeds & County Banking Co. v. Same (1879), 4 O. P. 
ee rr mecimtmes Banking Oo. v. Beatson (1880), 5 

709a. ———- -—-— Not for partnership purposes— 

Firm not bound.]--SHEPPARD ¥. Dry (1840), 
cited in Byles on Bills, 18th ed., p. 56, n. (1). 


7138. —--—- —-— For private debt—-Firm not 
bound.]—-ARDEN v. SHARPE & GILSON (1797), 
2 Hsp. 524; 170 H. R. 442, N. P. 

718b. ——- —— ———.]—-RipLey v. Tayrior, No. 
604a, ante. 

713c. —-— Bill or note indorsed by partner in own 
name.|-——-SoutH OAROLINA BANK v. CASE, 
No. 696a, ante. 


722. Add. Annotation :—Refd. Underwood v. Bank 
of caverpool. Poeewocs v. Barclays Bank, 
[1924] 1 K. B. 776 

728. Add. Avinalatien --Refd. 
Martins Bank, Tad. (1931), 47 T. La. R. 607. 


1734. Add. Annotations :—Distd. Goldman v. Cox. 


(1924), 40 '. L. R. 744. Refd. Jones vw. 
Waring & Gillow, [1926], A. OC. 670. 


137. Add. Annotation :—Refd. Tones v. Waring & 
Gillow, [1926] A. C. 670. 

746. Add. Annotations :—-Consd. Goldman v. Cox 
(1924), 40 T. L. R. 423; Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K.B.244. Refd. 
Underwood v. Bank of Liverpool, Underwood 
v. Barclays Bank, [1924] 1 K. B. 775 ; 
Australian Bank of Commerce v. Perel, [ 1926] 
A. ©. 737; Jones v. Waring & Gillow, [1926] 
A. ©, 670; Fenton ooee Assoen. v. Thomas 
1929), 45 T. L. 264; Lloyds Bank v. 

Yhartered Bank India. ‘Australia & China, 
[1929] 1 K. TB. 40. 

756. Add. Annotations :-—Consd. Underwood vv. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775; Reckitt v». Barnett, 
Pembroke & Slater, [1928], 2 K. B. 244. 


187. Add. Annotations :—Refd. Underwood v. Bank 
of robes Mae yen v. Barclays Bank, 
{1924] 1 K. B. 775; Liggett (Liverpool) v. 
cleat ay Bank, 1927] 137 L. T. 448; Lloyds 
Bank ¢. Chartered Bank of India, Australia & 

China (1928), 97 L. J. K. B. 609. 


Add. Annotation :~-Refd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B, 244. 
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Grecnwood — ». |" 


768a,. ——— ———— ‘* Directors ’? added after signa- 


tures—Acceptance By company-—Drawer re- 
quiring indorsement by directors.] — A bill of 
exchange addressed to a limited co. waa 
accepted in the following form: ‘“‘ Accepted 
peeve at the W. Bank—A.B. & O. D., 
rectors—Fashions Fair Exhibition, Ltd. " 
The drawer when sending the bill to the co. 
for acceptance stated in his letter that as a 
condition of his doing the work for which the 
bill was drawn he should require it to be 
indorsed by the directors as well as accepted 
the co. Accordingly the same two 
directors signed the bill also on the back, 
‘Fashions Fair Exhibition, Ltd. A.B. & 
0.D., directors,” & one of them when return- 
ing the accepted bill drew attention in his 
letter to the fact that it was ‘‘ duly indorsed 
by two directors of the co. as re ea by 
you.” In an action against A.B. & C.D. 
as indorsers of the bill :—Held: “(Q) they 
were personally liable, upon the ground that 
if the indorsement was to be treated as that 
of the co. it gave no Basen validity to the 
bill than was already contained in the 
a ar ae & therefore under 1882 Act, 
(2), the construction that it was the 
peruonal indorsement of defts. was to be 
adopted ; (2) even if the indorsement stood 
by itself, as defte.’ signature did not in terms 
say that they were signing on behalf of the co., 
the addition to their names of the word 
‘“‘ directors’? mnust be treated as a word of 
description only & not as excluding their 
liability; (3) the ct. were entitled to look 
at the surrounding circumstances under 
which the bill was signed, including the letters 
which passed bctween the parties on the 
subject of the indorsement, from which it 
was to be inferred that defts. by indorsing 
intended to guarantee the payment of the 
bill.—ELnLiotr v. BAax-IRONSIDE, [1925] 2 
K. B. 801; 04 L. J. K. B. 807; 1883 L. T. 
624; 41 T. L. R. 6381, 0. A. 


notation :— As to ay Consd. Kettle v. Dunster & Wakcfheld 


aa08T). 43T.L.R 
763b. ——- 





** Recelver ’’ added after signa- 
ture.]—Pitf., who had been appointed re- 
ceiver on behalf of the debenturc-holders of a 
co., sued defts. as acceptors of bills of ex- 
change, which were signed by ‘‘ R., Receiver, 
F. Ltd.’ as drawer. They had been accepted 
in respect of goods supplied by the co. to 
defts., & plitf. had stated that it must be 
“clearly understood that I am in no way 

accepting any liability or responsibility what- 
ever in respect of the orders themselves ’’ 


ne tata a RCNP it Mr 





Held: (1) the above were not “ surrounding 


PART IX. SECT. 5. 


Fit le As Didi win igaat eM eld 
urea. ée 

the ie (caleiaanl doefts. were personally 
Hable on the note.—-LOozKA t, at La 
NIAN Farmers’ Co- las eh! ‘ 
Lrp., (1922) 2 W. W. R. ate O88 
D. L. R. 635; 32 Man. L. 137.— 
CAN. ‘ 


7683 wh. - ——— Prag,” f& 
* Secy.”” added signatures, }— 
Whaethor shote signing a promissory 
note signed it as officials of a limited co. 
or aa lodteidtate. ia a queation of intent, 
& the intent must be gathered from 
the face of the dooument itself, & 
whore, on a veries of notes made to 
the same person at ono timo, a 
rubber stamp containing the name of 
the co. & two lines was impressed on 





the notes & the signers signed on the 
two. lines & added the words ‘‘ Pres.” 
& eg Oe after their signatures & 
wore in fact the president & secretary 
of the oo. rospectively :—Held: bec 
notes were made by the co.—SCHAFFE 

v. TUBBY, SmitH & Co., LTD., i934] 
1D. L. R. ¢68; 1 W. W. R. 213.— 


788 vo, —— ——— “ Director”’ & 
“ Secretary’ added after signatures. }—A 
ee note waa granted in the fol- 
; ** Four say cise after date 
we bebescdla to pay. »-(O. D.) Direotor, 
EK. F.] Secretary. The Fraserburg. 
mpire Ltd.” ‘The body of the pais 
& the words anpenace to the aignatures 
had all been written by the same e 
gon, not one of the signatories, befo 
eignature :—~Held : the two alraatorics 


6 


were personally liable.—BReBNER vv. 
HENDERSON, [1925] 8. C. 643.~—S8COT. 
763 vd. ———- -——— “ Managing 
Proprietor’ added after signature. }— 
A suit was brought on three hundis run- 
ning in the following form: ‘' 56 days 
after dato I promise to pay 8. C. F., 
or order the “a a R.’a 7 800, only 
ae vee in gags (signed) 


anaging Proprietor, 
Aa Mar Rd. Bomba 


No. . as B. Prien the only Pe person. Hable 
on these hundis was G o had 
signed them & not any er firm 
ie ng under.the name of 
ends, & the words Managi Pro- 


Ncceipeion of hia occupation & busl- 
ell ony am —SITARAM ERIBHNA 

CHINANDAS FATEHOHAND 
baa 7 t. R. 5a Bom. 640.—IND. 


772. 
778. 


801. 
808. 


823. 


circumstances ’’ from which the intention of 
the parties could be inferred, & such intention 
must be gathered from the terms of the docu- 
ment alone; (2) the words “‘ Receiver, F. Ltd.” 
were words of description only, & the bills did 


| 
| 


not purport to have been drawn on behalf of 
the co.; (8) pltf. was entitled to recover 
against defts. upon the bills.— KETTLE v. 
DcnsteR & WAKEFIELD (1927), 188 L. T. 
158; 43 T. L. R. 770. 


Part X.—Consideration. 


Add. Annotation ;—As lo (1) Refd. Jones v. 
Waring & Gillow, [1926] A. C. 670. 

Add. Annotations :-—Refd. Robinson v. Marsh, 
[1921] 2 K. B. 640; Sutters v. Briazs, [1922] 
1A.0.1; Re Farrow’s Bank, (1923]1 Ch. 41. 
Add. Annotation :—Refd. Sutters v. Briggs, 
[1922] 1 A. C. 1. 

Add. Annotations :—Distd. Burrell v. Leven 
(1926), 42 T. L. R. 407; Richardson v. Mon- 
crieffe (1926), 48 T. L. R. 82. Refd. Robinson 
v. Marsh, [1921] 2 K. B. 640; Suttors v. 
Briggs, [1922] 1 A. OC. 1. 

Add. Annotation :—Refd. Stott v. Shaw & 
Lee, [1928] 2 K. B. 26. 


826a. --——..]— MASc) RENHAS v. MERCANTILIE BANK 


837. 


OF InNpi4, Lip, Da SILVA v. MERCANTILE 
BANK oF Inna, Lrp., No. 848a, post. 

Add. Annotation :—Refd. Sutters v. Briggs, 
[1922}1 A.C. 1. 


848a. Fraudulent pledge of debentures-—--Surrender 


PART X, SECT. 1, SUB-SECT. 3. 


795 i. Forbearance to suc-—Surety.j— 
Held : the giving of a note to avoid suit 
contituted deft. a priucipal debtor, & 
his equities a8 @ eurcty were gone. 
ALLIANCE 


for renewal—Rights of pledgee.}---A man, 
entrusted with certain debenture securities 
for the purpose of collecting the interest on 
behalf of the owners, by means of forged 
endorsements pledged all the debentures 
with his bankers to secure his own !ragbted- 
ness. Later the debentures, which con- 
atituted negotiable instruments, were sur- 


rendered by the bank to the issuing authority, : 


Trust Co. v. JOHNSON, 


—_—_ 


868. 


continued to do business, & made some 
yurchases from pltfa. 
he debtor proposed to buy a large 
quantity from pltfs. on credit, but 
pitfe. refused to give credit for the 
quantity desired unless defts. would 


tn Sept. 1922, 


who exchanged them for new debentures of 
the same total value. All the new instru- 
ments were issued directly to & in the 
name of the surrendering bank, & clear 
of all previous endorsements. The original 
securities were then cancelled & retained 
by the makers. Later the said bank at the 
request of the pledgor of the securities en- 
dorsed the new instruments over to another 
bank, the present respondents, to whom he 
had transferred his Joan account. On a 
claim: by the owners of the original deben- 
tures, the present. applts., for the delivery 
to them of the new instruments by resp. 
bank :—Held: there was nothing in the 
circumstances of the transaction. to put resps. 
on inquiry. The issue by the makers of the 
* ranewal ” debentures constituted in effect 
a new contract between them & the first 
bank, &, resp. bank being the holders in due 
course of those instiaments, applts. had no 
right of action against them. The “ re- 
newals were in form & in substance new 
& independent obligations in substitution for 
those under the surrendered instruments, -- 
MASCARENITAS ov. MuncAnrini BANK oF 
Indra, Lirn., DA SILVA tv. Miercanring BANK 
oF INDIA, Lrp. (1931), 47 T. 1. 2. 811, PL. 


Add. Annotation :-——Consd. Jones v. Waring & 
Gillow, [1920] A. C. 670. . 


{ B., the tirst: resp. receiving no part of 
| the rooney. On Dee. 23, 1918, 1, 
paid to the bank oo suin oub of which 
i the bank allocated Hs, 908 to the pay- 

ment of the intorest due upon the note. 
| K. had notiee of that allocation & 


it in his own books. On 


{1920} 2 W. W. R. 800; 15 Alta. L. R. 
479.— CAN. 

796 fi. -——-_ Note given by  vicr- 
president of company & wife.j--- CITIES 
SERVICE Orn Co. ct. RUBEL, [1931] 2 
D. L. R. 183.--CAN. 


PART X. SECT. 1, SUB-SECT. 4. 


st. Latension of credit.}—FULLER & 
Co. v. Horrann (N. 8.) (1910), 9 
BE. L. R. 110.—CAN. 


PART X. SECT. 1, SUB-SECT. 5, 


sv. Sale of improvements by quit- 
claim dced.}— DCBE v. MOBNKAULT 
(1920), 48 N. B. R. 200; 55 D. L. R. 
512.—CAN. 
sx. Giving credtt.J—In an action 
upon proiniasory notes made by dcfts. 
husband & wife, in favour of pltfs. 
wholesale merchants, it er ponred that 
in Mar. 1921, the wife deft. who had 
been carrying on a4 retail business, 
made an assignment under the Bkpcy. 
Act, & shortly afterwards made a 
roporal to compound her debts at 
5 cente in the dollar, to be paid in ten 
equal monthly instalments. The com- 
tion was duly slaps by the ct. 
itfs, were among the creditors. The 
debtor did not complete the com- 
position payments thin the times 
peovoren, & the final payment was not 
e until Aug. 1923. After the 
composition waa approved, the debtor 


Aa ee er emt me ae ee ee ne nr ee ree 


make some settlement of the old debt, 
Ze. the unpafd balance of pitfs." com- 
ound clafm. Defts. thereupon signed 
‘ho promissory notes now sued upon, 
delivered them to pltfs., & received a 
new supply of goods upon the credit 


they dosired :-—JIcld: the notes were | 


not madc for the accommodation of 
pitfs.; but, though 
compromised dcbt, were In fact made 
in consideration of the giving of credit 
in respect. of the new gale, & that was 
sufficient consideration to ag A the 
notes & to render defts. Hable.—- 
CHAMANDY DROTHERS, LTD. v. ALBERT, 
(1928) 2D. L. R. 477: 62 OO. Th 
105; 10 C. Rf. RR. 32.—CAN. 


sy. Delivery up of void bill.)}— 
Valuable consideration for o bili of 
exchange may consist in the delivery 
up of another bi which the pcrson 
taking the fomner bill was entitled to 
keep, even though the bill deliverod 
up was Void.-— ROYAL BANK OF CANADA 
v. GROBE & WALBRIDOE Serra {1928} 
rape L. R. 93; (19238) 2 W. WR. 55.— 

az. Credit given lo third party.)—B., 
having an unauthorised loan from 
applt. bank, of which he was a director, 
& wishing that it should conse to appear 
in the books, { 
to sign a promissory note for Ite. 20.000, 
dated Dec. 22, 1917. in favour of the 


representing 6 | 


ersuaded the first reap. | 
| by actcommodated porty.| —Tielth: 
| could not recover, for there was no 


! adoptod 
| Aug. 8, 1921, applt. bank sued the frst 
( reap. upon the note :-- Meld: the rst 


bank; B. promised that he would 
himself pay tho principal & intereat. | 
The note was credited by the bank to | 


7 


resp. was Hable on the note. The 
giving of credit by the bunk to B. wan 
considoration..--NATIONAL BANK OF 
UprkR INDIA v. BANSIDHAR (1929), 
Ju. £t. 57 Ind. App. 1, B. O.-- IND. 

sa. Nole giren for price of car— To 
father of vendor---lrather © backing “* 
son tte Otatness -- Absence of con: 
sidderdtion.| ~- MCLEAN vo. MODOUGALL, 
Cae 19.0. 798s TMP. RR. 77. 


PART X. SECT. 2. 
844 fh. -~----.]}--CANADIAN BANK OF 
COMMRRCK v. COLWELL (192%), 66 
N.S. H. 347.—CAN. 


PART X. SECT, 3. 

$55 i. Liability ef aceammoduting 
party—Not entitled to notice of dis- 
honour.}~-CopvitLE Co. v. JORDAN, 
(1922) ) W. W. 1280; 638 DL. RR. 
694.-—CAN, 

866 vi. ~~ ~~ —-~- Subsequent 
indoraer not entitled to beneslt of col- 
lateral security. ]--8MITH v. FRALICK 
(1856), 5 Gr. 612.—-CAN. 

ab. Itight of accommodating narly— 
To sue—On warehouse receipt amen 
pitf. 


lebt contracted at the time of the 
indorsement.—--CoCKRURN 0. SYLVESTER 
($877), 1 A. R. 471.-——-CAN, 


Cases 895-—946a. 
895. Add. Annotation :—Refd. 


896a. 





7656; 32 Com. Cas. 8, H. Ll. 


Annotation :—~Refd. Lioyds Bank v, Chartered Bank of India, 


Australia & China, [1929] 1 K. B. 40. 


897. 
& Gillow, [1926] A. C. 670. 


899. Add. Annotation :—-Refd. Jones v. Waring & 


Gillow, [1926] A. C. 670. 


901. Add. Annotation ;—Consd. Sutters v. Briggs, 


[1922] 1 A. O. 1. 


902. 
[1922] 1 A. OG 1. 


[1921] 2 K. B. 640. 


PART X. SECT. 5. 


896 iv. —-—- -——.]——- UNION BANK 
OF CANADA v. ANTONIOU, [1921] 1 
W. W. 1. 649; 56D. L. RR. 338; 61 
S. on Rr. 953,—CAN. 

896 Vv. ——--.J--WRICKER it. 
MORTIMER, pee 2W. W. R. 725; 
16 Sask. L. R. 436.--CAN. 

896 vi. ———-, }—-ALLAHABAD 


BANK, Lrp., LAHORE v. RATTAN CHAND 
cuAWEN (1927), I. L. R. 8 Lah. 702.— 


eae capa + 


—-——, ]-—-GUNNA, LTD. 
1D. L. R. 877, 51 
B. lh. 202.—--OAN. 
897 vii. ----—- -~—--~—.]}—--MARSHALL t. 
Roorre, [1924] 1 D. L. RR. 888.---CAN. 


897 viii. ----—- ----.]——Tho original 
payee of a choque Is not a holder in 
dne course.--JOUNSON 2. JOHNSON, 
(1928) 2 D. 1. MN. 5381, 9125 [1928] 
1 W. W. WR. 7745 (1028) 2 W. WwW. RR. 
63. 23 Alta, L. RR. 388.-—CAN. 


907 i. ** Complete & ee on. face 
of it "—Instrument signed in blank. |— 
A party who knows that a note hus 
beon signed in blank & negotiatod to 
him beforo being fed out is not a 
holder in due courte.—SAVARD wv. 
EEN (1922), Q. R. 34 K. B. 448. 


897 vi. —— 
. Wark, [1024] 


913 ili, ---~— —-- —.}— PI}tf. purcbasced 
& 1916 model motor-truck from G. A 
cash payment was made on account & 
promissory notes given for tho balance. 
G. asalgoed the agreement & notes 
to defts, for valuable considcration, of 
which pitf. hud due notice. Later nit. 
found tho truck was a 1913 model but 
continued to use it. He theu brought 
an action for cancoallation of the notes: 
—Held: defts. were holders of the 
notes in duo course & had discharged 
any onus for the fraudulent conduct 
of G. of which they had no notice,— 
FRABER v, MCGREGOR, JONNSTON & 
TrnomMas, LTp. (1922), 31 B.C. RR. 306, 
---CAN, 


ee ee 


913 iv. .}—BANK OF 
AUSTRALASIA ©. CURTIS, [1927] N. Z. 
Ju. R. 2437.-—N.Z. 

916 vi. -}—In order for a 
person to whom a Dill or note is 
negotiated to be affected with notice 
of a defect in tho title of the person 
negotiating it he muet have knowledge 
of the facta or a suspicion of some- 
thing prone combined with a wilful 
neglect of the means of knowledge.—- 
Royat Bank OF CANADA t. GROBE & 
WALBRINDGE (Alta.), {1928) 3D. L. RR. 
93; [1928] 2 W. W. R. 55.—CAN. 

916 vii. —-—-.] —- Promissory 
notes ‘for $1,000 & $2,000 wore en- 
dorsed by defts. respectively for the 
accommodation of a co. which was a 











Allen wv. 
Bank of Canada (1925), 41 T. L. R. 625. 


Under 1882 Act, s. 21 (2)—-Payee.|— 
The original payee of a cheque is no 
‘* holder in due course ’’ within the above sect. 
—JONES (R. E.), Lap. v. WARING & GILLOW, 
Jirp., [1926] A. ©. 670; 95 L. J. K. B. 913; 
135 L. T. 548; 42 T. L. R. 644; 70 Sol. Jo. 


Add. Annotation :—Apprvd. Jones v. Waring 


Add. Annotations :—Consd. Sutters v. Briggs, 


Refd. Brown v. 
(1921), 37 T. L. R. 787; Robinson v. Marsh, 


Royal | 917. 


a 
922. 


935. 


ENGLISH AND Emprre Diarest SUPPLEMENT. 


Add. Annotations :—Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 204; Reckitt 
v. Barnett, Pembroke & Slater, [1928] 2 
. K. B. 244. 
Add. Annotations :—Consd. Reckitt «. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 

Add, Annotation :—Refd. Humphrey & Den- 
man v. Kavanagh (1925), 41 T. L. R. 378. 


Add. Annotation :—Refd. Sutters v. Briggs, 


Add. Annotations :—Distd. Soc. Anon. des 
Grands Etablissements de Touquet Paris- 


Plage v. Baumgart (1927), 96 L. J. K. B. 789. 


Apld. Carlton Hall Club v. Laurence, [1929] 


942. 

(1922) 1 A.C. 1. 
943. 

2K. 5B. 153. 
945. 


Swan 


Add. Annotations :—Refd. Maskell v. Hill, 
[1921] 3 K. B. 157; 
(1929), 141 L. T. 469. 
946a. Compounding felony.]}—GUIRORN v. FEL- 
Lows (1717), 2 Hq. Cas. Abr. 160; 


Humphery v. Wilson 


5 Vin. 


Abr. 408, pl. 20; 22 BE. R. 136, L. C. 


customer of plitf. bank, pursuant. to an 
arrangement made at a conference 
between the manager of the co., one 
of defts., & the local manager of pltf. 
bank, whereby the. proceeds of the 
notes, when endorsed, were to be 
appHed in reduetion of a balance due 
by the eo. upon a purchase of land, & 
that the notes showld not. be used until 
the co, had raised a sum of $1,000 to 
make up the sum of $1,000 to be paid 
upon the Jand purehase. Defts. en- 


dorsed the notes upon theso con- 
ditions. The notes were not dis- 
counted by pltf. bank, but were 


pledged to the bank by the co. as 
collateral security for advances made 
to the eo, The co. never raised the 
$1.000 necessary to complete the pay- 
ment of $4,000: Held: the local 
manager of the bank lad full notice &. 
knowledge of the arrangement, & when 
he accepted the notes as pledge he was 
net acting in good faith & plitf., bank 
was therefore not a holder in duc 
course. IMPERIAL BANK tt. H&ISZ, 
IMPERIAL BANK tv. HUNDT, [1930] 1 
1. RR. B89: 64 O. Ta. TR. 452.---CAN, 


n (p. 140) i. ----- Notice that trans- 
feror not entitled ta transfer.)|- ~Defts. 
entered into a hire-purehbase agree- 
went with the Hy Co. in respect of a 
motor ear, & gave promissory notes as 
collateral security, but not in payment 
of the instalments pavahle thereunder. 
It was a term of the hire-purchase 
agreement, that defts. should be en- 
tiled to defemaune the hiring by return. 
ing the ear te the H, Co. &, thereupon, 
the WT. Co. was obliged to surrender all 
promissory notes given by defts., & 
not then due. J tf., in course of an 
arrangement for financing the H. Co.’s 
transactions, paid the H. Co. an agreed 


| price for the car, & the H. Co, indorsed 
| deft.’s prondssory notes & delivered 


© them toe pltf. 


Thereafter, defts. pro- 


’ posed, in fiew of the instalments, to pay 
kD at once, & the residue of the con- 
| siderution in a single deferred payment. 


The HH. Co. sought to retire the pro- 
nuissory notes beld by the pltf., but as 
the parties could not Agree as to the 


: Tehate for payment in anticipation of 


+ Phe 
i #150, & later, the balance of the con- 


dates, nothing eventuated. 
C'o., however, accepted the 


the due 
H . J 
met each 


sideration, from defts., & 


‘ note held by pltf. as it fell due. until it 


went into Hquidation. Pltf's repre- 
sentative was aware, in another 
capacity, of what had occurred between 
the other parties. Pitf. having brought 
an action against deftk. on the pro- 
nussory notes still held by it :--—Jleld : 
it was a part of the bargain between 
defts. & the Hr. Co. that the pro- 
Missory notes should not be = dis- 
eounted ; of this pltf. was aware; 


8 


i ns 


pltf. was not.a holder in duo course, & 
could not recover.—-AUTOMOBILLE FI- 
NANCE Co. OF AUSTRALIA v. HENDER- 
SON (1930), 2% Tas. L. lt. §.—AUS. 


g (p. 141) i. -———-. }_ IMPERIAL 
BANK v. HkISZ, IMPERIAL BANK »%. 
Hunnpt, [1930] 1 D. L. R. 339; 64 
O. L. It. 452.—CAN. 


k (p. 141) 1. ——— Private arrangement 
between parties—N ot erpressed on face of 
instrument,}--An open Jetter of credit 
was granted to W., truder, on the 
guurantec of T. & M., merchants, upon 
fin agreement, not expressed in the 
Jetter, that W. should buy produce & 
consign bills of lading & policy of insur- 
ance endoreed to T. & M., as security. 
W., in fraud & violation of their agree- 
ment, drew bills wider the letter, & 
indorsed for value to the Merchante’ 
Bank of Halifax, who had no notice of 
the above’ agreement :---JTeld: a 
negotiable instrument is not to be 
affected by any private arrangement 
Which the parties to it do not choose 
to put upon the face of the document. 
If it were intended to limit W. in the 
use of the letter of credit as between 
him & the world at large, to a use for 
mnercantile purposes connected with the 
purchase of the produce, it would have 
been very easy to have expressed on 
the face of the Ictter of credit that it 
was to be accepted if presented accom- 
panied by bills of lading & policy of 
{nsurance. — MERCHANTS BANK OF 
HALIFAX wv. WINTER (1898), 8 Nfid. 
L. it. 30.—NFLD. 





PART X. SECT. 6, SUB-SECT. 2.—A. 


940 i. Smuggling. |—WALLBRIDGE tv. 
FOLLETT (18416), 2 U7. C. R. 280.—-CAN. 


942 i. Gaming—Gambling in grain 
fufures.}—Promissory note unenforce- 
able.— BANK OF TORONTO v. SWEENEY, 
BANK OF TORONTO v. COCHRANE, BANK 
OF TorRonro v. Borys, [1927] 2 
W. W. R. 507; 21 Sask. L. R. 670.— 
CAN. 

946 iii, -—-——.])—MACWILLIAMB  v. 
HIGGINS, [1927] 2D. L. RR. 781; (1927) 
Le W. R. 772; 36 Man. L. R. 458 

* . 

946 iv. .-]—Promissory note up 
enforceable. The fact that the m - 
trate consented to the withdrawal of 
the charge is immaterial.—- BECKER r. 
BacHMAN (Alta.), [1927] 2 D. L. R. 
1144; [1927] 2 W. W. R. 32.—CAN. 


m. Read now ‘“‘ 946a i.’”’ 


ni. J'ransaction in breach of licensing 
laws.|\—Held : pltfs. could not recover 
on bills of exchange given in periment 
for intoxicating liquors sold their 
agent in a local option district.— 
WILSON Co. vt. MAYFLOWER BOTTLING 





960. 


] A. Oo. l. 


$64. Add. Annotation :—Apld. 


Cooperstein, [1926] Ch. 657. 
Add. Annotation :—Refd. Sutters v. Briggs, 


971. 
(1922]1 A. 0. 1. 


995. 
& Gillow, [1926] A. C. 670. 


1033. Add. 


[1920] 3 K. B. 402; 
[1920] 1 Ch. 348.” 


Add. Annotation :—Refd. Maclaine v. Eccott 


(1924), 1382 L. T. 173. 


Add. Annotations :—Refd. Robinson v. Marsh. 
[1921] 2 K. B. 640 ; Sutters v. Briggs, [1922 


Add. Annotation :—Consd. Jones v. Waring 


Annotation :—Refd. 
Williams (1928), 139 L. T. 22. 

1037. Annotations :—Delete “ Barwick v. S. BE. & 
©. Ry. Cos., (1920] 2 K. B. 387; Bombay & 


Persia Steam Navigation Co. v. MacLay, 
Markwald v. A.-G., 


Vol. VI.—Bills of Exchange. Cases $60—1161 


1088. Add. Annotations :—Refd. The Penelope, 
[1928] P. 180; 


Lever Bros., Ltd. v. Bell, 


[1931] 1 WK. B. 557. 


Greenberg v. 


1052. Add. Annotalion :—Refd. Robinson v. Marsh, 


[1921] 2 K. B. 640. 


1053. Add. Annotations :—Distd. Guildford Trust 


v. Pohl & Maritch (1928), 72 Sol. Jo. 171. 


628, 
Bernard  v. 


1054a. 





171. 





Refd. Blay v. Pollard & Morris, [1930] 1 K. B. 


1054. Add.. Annotation :—-Refd. Jones v. Waring 
& Gillow, [1926] A. C. 670. 


——.]--GUILDFORD TRUST, 


Lrp. v. Pont & MARITCH (1928), 72 Sol. Jo. 


1093. Add. Annotation :—Refd. Allen v. Royal 


Bank of Canada (1925), 41 T. L. R. 625. 


1132. Add. Annolation :-—-Refd. Robinson v. Marsh, 


[1921] 2 K. B. 640, 


Part Xl.—-Negotiation and Transfer. 


1155. Add. Annotaticn: ---(s to (2) Consd. Austrian | 
Property Administrator v. Russian Bank for 
Foreign Trade ('931), 47 T. Ta. R. 550, 


Co. (N. 8S.) (1913). 13 E. Tu. R. 489; 
14 D. L. Tt. 711.—-CAN. 

n ii. .j~Held: there was no 
legal consideration for the cheque ou 
which pltf. sued, & he could not 
recover.—SKALE tv. BECKER, [1926] 
IDL. R.723: 590. L. R. 551.—- CAN. 





PART X. SECT. 6, SUB-SECT. 2.—B. 


958 iv. —-—- -——-.]—M. drew a 
cheque, crossed “ not negotiable,’ & 
payable to D. or order, & delivered it 
to D. in payment of money won from 
bin by D. under a wagering contract. 
D. indorsed the cheque to Rh. but upon 
presentment to M. for payment it was 
dishonoured :---Held : the cheque 
having becn given for a considcration 
which by virtue of Gaming & Betting 
Act, 1912, waa not illegal but merely 
vold, D. had acquired a good title to it, 
& therefore that R. was entitled to 
recover its valne from M.— ROBERTS 
v. MaLour (1929), 29 S. Ro N.S. OW. 
179; 46 N.S. W. W.N. 61.—-AUS 


sb. Amount recorcrable.|\—Where the 
consideration for a promissory note us 
between the muker & payee was 
iNegal & judgment is recovered thereon 
against the maker by a bolder in due 
course who took it froin the payce as 
collateral security for a debt, the 
amount of the judgment should be 
limited to the amount of the transferees’ 
present indebtedness to the holder. 
The same result follows even though 
the original transaction was not illegal, 
where the maker has already paid the 
amount of the note to the payee.— 
ROYAL BANK OF CANADA 0d. GROBE & 
WaALBriInGE (Alta.), (10928}] 3 D. L. Rh. 


PART X. SECT. 7. 


993 v. Assignment by 
vendor of rights under contract to third 
party—~Properly in goods never pussing 
to purchaser.}—MONTICELLO STATE 
BANK ». KiLLoran, (1920) 3 W. W. kh. 
542.—-CAN. 








PART X. SECT. 8, SUB-SECT. 1. 
si. ——— Verbal agreement that note 


to be erative only on huppening of 
apes ---DeENnNISs v. IvEY & 
OYCE, [1920] 3 W. W. R. 744.— CAN. 


| 








| 





8 if. —— Note given to show fictilious 
assels—Iistoppel of maker.j|-——Hay_v. 
ALLEN, [1921] 1 W. W. KR. 83.—-CAN. 


a iii, ——.]—K Lora v. JOUAN, (1925) 
3D. L. R, 105.—CAN, 

s iv. ——-.]|—DEVLIN v. Moorn’s 
MILLS CREAMERY, Ln. (N. B.), (1927) 
3 DD. Ll. Kh. 479.—-CAN. 


PART X. SECT. 8, SUB-SECT. 2. 


1046 ii. -J—Tho 
maker of a@ fu si-dated cheque the con- 
sideration for which has failed & pay- 
ment of which he has stopped, is Hable 
thereon to a bank waich in good faith 
& without knowledge of the facts 
has before its date received it} by In- 
dorsement from the payeo & given 
credit therefor to the puyece.— UNION 
BANK of CANADA %, ‘LTATYERSALL, 
{1920] 2 W. W. BR. 497; 52 DD. Le kt. 
407; 15 Alta. L. lt. 350.—CAN. 


q (p. 164) i, ——~ aaa With 
drawal of relainer.)-- Vherulethat partial 
failure of consideration for a promissory 
note is a defence pro tanto, us uguinst un 
immediate party, only when the amount 
of the note referable to such partial 
failure is ascertained & liquidated, was 
apere herein to an action on a note 
given a sole. on belug retaiued to con- 
duct the defence to a charge which was 
withdrawn before the date set for 
trial, but with respeet to which the 
solr. prepared for trial—KHAUSS +, 
Leck, [1928] 1 D. bh. Re. 13g; 
f1928)1 W. W. 2. 184; 22 Sask. L. hk. 
374.-—CAN. 


PART X. SECT. 9, SUB-SECT. 1. 


sd. General rule.jJ--TIn an action 
against the maker of a promissory note 
by an alleged holder tn due course 
deft. has the right to plead frand of the 
payee.— ARBUTHNOT vv.  CAMPBELI, 


- ee Le amamminsebieced 








i (1930) 2 W. W. . 275.---CAN, 





1053 iii, -—— : 
t. WANNAMAKER (QOnt.), 
bL. L. BR. 999.—CAN. 

1059 xv. ——::.}--Where notes were 
nullities for fraud, & the signer was not 
estopped b a negligence on hor 

art :-—Held: the third party, al- 
though a holder in due course, had no 
right to recover from her.---DUNSHKA 
v. Breve: (1922) N. Z. L. KR. 1032. 


1059 xvi. 


]—ROYAL BANK 
[i920] 4 





-}—Where there was 


9 


| 
| 
| 
| 
| 
| 
| 
| 
: 
| 
| 
: 
: 


1161. Add. Annotation :—Refd. Sutters v. Briggs, 
{L922j1 A.C. I. 


a dofect. in the payoo’s title, of which 
the indorsee had notice :---Held + he 
was not entitled to recover. DaAR- 
ROOK . Burns (1927), 48 N. L. I. 
320.----8. AF. 

10590 xvii, - «| - MuvPavisin ov. 
CoTHSwonbp Senoon Dimer, LEt} 3 
W.W. Et. G23. CAN. 


PART X. SECT. 9, SUB-SECT. 2. 


1073 1, -—-~- Husband d& wife.|— 
FRYERS & COo., Ltn. v. STEKVES (N. L.), 
(1927) 4 D. L. kt. 1077.—CAN. 


PART X, SECT. 10, SUB-SECT. 1. 


1093 i. Add“ varied, [1917 1 W. W. 
Rt. 177." 


PART X. SECT. 10, SUB-SECT. 2..— 
B. (a). 

1096 ix. ----- ——-.J—-Fraud jis no 
defonce where an action on a note fs 
brought by a holder in duo course. It 
merely sbifts the burden to pltf. to show 
that he took the note before maturity, in 
ood faith. for valuo & with no notice 
of the fruud.---CANADIAN BANK OF 
COMMERCE v. PiexeBLes, (1924) 1 D. L. 
Ht. 225.~-CAN. 


PART XI. SECT. 4. 

(p. 185) i. -——- ——~.}-—T'o be tho 
holder of a promissory note & entitled 
to sue on it in his own name, pltf. 
must be cither tho payeo or the 
jndorsee in posseseion of the note.--- 
BARNEY ». LAUZON, (1925) 2 W. W. KR. 
19.-—CAN. 

m (p. 188) f. A Reign: 
ment to evade counterclaim.)—Doft. 
made wu note in favour of C., who lost 
it. C. made an assigument of it to J. 
in order that J. might bring an action 
thereon & so prevent deft. bringing a 
counterclaim against C. Just before 
trial the note was found & indorsed 
to J.:—/leld: C. must be Joined as pltf., 
& deft. allowed ot bring in his counter- 
claim.--JONEB & COLQUHIOUN v. FINCH 
(1922), Ot bd. Li. R. 822.— CAN. 

m(p. 188) fi. Indorse- 
ment in consideration of advances-~ 
Advances repaid.)--- Held: an action 
might be brought either io the name of 
the indorser or bolder.-—-CLow v0. DOULL, 
{1920} 1 W. W. Rh. 1660.—-CAN, 

m (p. 188) hii. ——— ‘* Onaccount 
of’? payee.j|-—An indorsemnent was not 
struck out & action was brought on the 
note in the name of the payee. At the 


10* 





AL Eee ae ae eet 


ee ae ee ee ee 





sae oes 


Cases 1168-1994. 


1168. Add. Annolation :—Refd. McDonald v. Nash, 


[1924] A. O. 625. 


1178. Add. Annotation :—Refd. Sutters v. Briggs, 


{1922] 1 A. O. 1. 


1188. Add Annotation :—Refd. Jenkins v. Jenkins, 


[1928] 2 K. B. 501. 
1189. Add. Annotation :--~-Dbtd. 


Mercantile Bank of India, 
Mercantile Bank of India, 


T. L. R. 611. 


1190. Add. Annotation :—Refd. Robinson v. Marsh, 


{1921} 2 K. B. 640. 


1196. Add. Annotation :—As to (2) Consd. Repub- 
lica de Guatemala v. Nunez, [1927] 1 K. B. 


669. 


1248. Add. Annotations :—Consd. Re Gooch, Ez p. 
Refd. McDonald 


Judd, [1921] 2 K. B. 593. 
OP Nash, [1024] A. C. 625. 


1250. Add. Annotations :—Apld. Re Gooch, Ez 
Apprvd. McDo 
v. Nash, [1924] A. C. 625. 
Sales Corpn., Ltd. v. Bernardi, Bernardi a 
National Sales Corpn., Ltd., [1031] 2 K. 


Judd, [1921] 2 K. B. 593. 


1Ss, 


ROR Se EEE Horse ore 


trinl the Judge allowed pltf. to amend 
by adding the Indorsee as cu-pitf.,, doft. 
having objected that pltf. had no rigbt 
of action; & judgment was given 
for tho indorsee, but corts were given 
cate against the payee, the original 

eft. appealed on the grounds 
fo no quien minent should have been 
allowed, & pltf. was not ontitlod to 
Judginent. Appeal dismissed.—Jac. - 
SON MAOHINES, LTn. v. MICHALUOK, 
[1922] 2 W. W. Qf. 572; 67 DL. XR. 
ne 15 Sask. lL. IR. 467.—CAN. 


d (p. 189) t.—Payce of cheque.) — 
abe te v. Dixon, (1923) N. 4 L. R. 











PART o SECT. 6, SUB-SECT. 1.—C. 


1187 v S] = GLesBY t. 
RL 11931) Hu yp. L. RR. 673.— 
CAN, 


PART XI. SECT. 9. 


ei. Rank aclling assela to 
another bank.}—-Whero one bank sella 
ity assets to another bank under Bank 
Act, as. 99 to 111, & the agreement for 
sale has been approved by the Governor 
in Council, the purchasing bank may 
sue in its own name in ee of a 
promissory note, part of tho assets 
acquired, notwithstanding that the 
note has not been indorsed by the 
selling bank as required Pye Bills of 
Ixchange Act.—BANK OF MONTREAL 
® Inrvink & Ferrnstrin, [1924] 3 
D. lL. R. 752 H 2 W. Ww, ht. 104 -— CAN. 


Ce aetme eee 


PART XI. SECT. 15, SUB-SECT. 1. 


sg. “indorsed”? written opposite 
signature.J}—A promissory note was 
signed Puss W. & M. on the face of the 
note opposite M.’s signature the 
word 5 in orsed "* waa written by a 
salesman in the service of pitf. co., to 
which the note was made payable :— 
Heid: M. did not rign the note with 
tho intention of indoraing it, but as 
maker, though as betwoen him & W. 
only aa a surety, & the word “ in- 
domed’ ” was morely a emmoreneam 
intended to show that M. 
surety .—GORRIE Naa D.) Co., Ltp. . 
WHITFIELD & Micnaup (1820), 


O. L. RR. 608; 68 DL. R. 3863 19 
O. W. N. $36.-—CAN. 

“I hereby assign the maneus 
abe arnder the toithin note.'"}--: BANK 
oF Nova Scotia v, PHIUPOTT, iM 30), 4 

Fee R. 148; 3 W. W. BR. 128; 24 

L. 2. 473.— CAN, 





| 
| 
| 
| 
se 


Mascarenhas v. 
I.td., Da Silva v. 
ltd. (1931), 47 





EncuisH anD Empire Digest SUPPLEMENT. 


1254a. ——- ———.} —A ee ee & promissory 
note to G., saying he wish 
wise than by will, for pltf. & afterwards made 


to provide other- 


his will, appointing G., with others, his exor., 


G. 


& to whom, after payment of legacies, he 
bequeathed a moiety of his personal estate. 
aving made some pa 
to the pitfi. afterwards 

Held: he was a trustee of the note for pltf.— 
LLoyD v. CHUNE (1880), 2 Giff. 441: 


ents on account 
enied her title :-— 


3 L. T. 


866; 6 Jur. N. S. 1865; 66 E.R. 184. 


Annotation :—Expld. Re Whitaker (1889), 42 Ch. D. 119. 


| 1806. Add. Annotation :—Refd. Re 
Ex p. Salaman, [1926] Ch. 167. 


13812. Add. Annotation :-—Consd. 
v. Westminster Bank, [1927] 1K. 8. 869. 


1318. Add. Annotation :—Refd. Sutters v. Briggs, 


Wethered, 
Importers Co. 


[1922] 1 A.C. 1. 


d 
Apld. National 





PART XI. SECT. 45, SUB-SECT. 
k i. —_ 


Of company.}—If a co. 
authorises that its bank rnay accept for 
deposit cheques “ purporting to be 
indorsed by auy one ous or the 
gsccretary or treasurer,’’ indorse- 
ment is good which is made by one 
who is a director & secretary though 
he dues not purport to sign ax director 
or secretary.— UNION es oF CaNADA 
vw. 'TATTERSALL, [1920] 2 : 
497; 52D. L, Re 4073 15 Miia. L. 2: 
350. poss CAN, 


k ii, ——~- ———.]—BReEcutT v. HEF- 
FEL, {192313 D. L. R. 40; 2 W. W. R., 
1135.-——OAN. 

k Ul. ——.}—IMPRHIAL BANK 
OF CANADA ¥. DENNIBA, [1925] 3D. L. R. 
488; 670.1. R. 203.-—-CAN. 


k iv. ———, — FIDELITY Lt abled 
oF v. ‘TERMINAL LAND & INVESTME 
Co. (Ont.), [1927] 4 D. L. R. 532,--OAN. 


sj. Member of udicale.J—An in- 
dorsoment by one of the members of a 
syndicate, carrying on the business of 
travelling. a stallion, in the syudicate's 
name of a promissory note made pay- 
able to the syndicate or ita order :-— 








Held: to be a valid indorsement.— 
RILEY v. REED, (1925) 2D. L. . 737; 
{[1925) 2 W. W. R. 286; 19 Sask. L. R. 


PART Xi. SECT. 15, SUB-SECT. 8.—A. 


1811 i. ALust be written on instrument 
—Writing on face of note.}—Where the 
intention of all partioa is that a signa- 
ture is for the purpose of indorsement, 
it makes no difference where the 





signature is laced.—SIMONIN 
PaLLON, [1922] 2 W. W. RR. 1280; 66 
L. Rh, 678.—CAN. 
ak. Allonge.}— Before finding 


that a sheet of paper is an allonge to a 
promissory note, the ct. should 
scrutinise the evidence & material 
with the greatest care, & the evidence 
in favour of such “ finding should be 
of the strongest character.—BaRNEY 
vw. LAUZON, [1923) 3 D. L. R. 1403 
2W. W., R. 19.—CAN. 


1313 i. Afust be signed—Name mia- 
epelt—In ape beeen ame properly De 
tn indorsement.}—Although the word 
. limited *” be omitted from a payee 
co.‘s name in a oheque, there being n 
doubt of the co. being the intended 

payoe, an ager gece: . the eae be 
effective by the p 

the payee on the A aek. of t.— 

BanK oF Canada o<. Ta 


10 


sow 





1319. Add. Annotation :—Refd. Robinson v. Mid- 
land Bank (1925), 41 T. L. R. 402. 

1324. Add. Annotation :—Refd. Sutters v. Briggs, 
[1922] 1 A. C. 1. 

1334. Add. Annotation :—Consd. 
Nash, [1924] A. ©. 625. 


McDonald vw. 


[1920) 2 W. W. R. 497; 52D. L. R. 
407; 15 Alta. L. R. 350.-—CAN. 


PART XI. SECT, 15, SUB-SECT. 3.—E. 


sl. After advance wmade— Helation 
back.}—Held : the indorsement related 
back to the time when the xote was 
riven & the money pald.—CANADIAN 
3ANK OF COMMERCE 0. CoLWKLL (1928), 
66 N.S. R. 347.—CAN. 


PART XI. SECT. 15, SUB-SECT. 4. 


1356 i. —-—— ‘* Pay to order of M. 
Bank to credit of ’? payee.}-——Held: a 
restrictive indorsement, & tho indorsee 

& holder is not entitled tu recover from 
athe maker, who has paid in good faith 
the amount of the noto to the paycre.— 
ohana oir BANK OF CANADA 0. 
Brett, (1923] 2 D. lL. R. 2643; 32 Man. 
1, Tt. 529; [1923] 1 W. W. BR. 607.— 


e 





——- ——~—., J--O’ DONOGHUE 
v. Hcunkore (1871), 19 Gr. 95.—CAN., 


ti, ----- Right to make equitable 
asnignment.\—A bill of exchange pay- 
able Pee the ordor of A. only & endorsed 
by A. payable to B. only, cannot be 
further negotiated by mere endorse- 
ment. Such a case is one to which 
sect. 68 of Billk of Mxchange Act, tl 
apples. Bat there nay be an assl 
mont of such a bill by BR. under the 
rules governing the assignment of 
choses jn action.— DEALERS JYINANCE 
Cokrn., Lp. vt, SELVGWICcK, [1931] 1 
Db. 1014; 2 W. W. RR. 598; 
revsy., (1931) 1 W. W. BR. 164.—CAN, 


PART XI. SECT. 16. 


366 fi -}-The right 

w mis the branutores for value of a bill 
~~ under Bills of Exchange Act, 
61 (1), to have the endorsement of 
the transferor does not oblige the 
transferor to give an unqualified en- 
dorsen:cut unless there is some contract 
or equit y which requires him to assurne 
onal responsibility og the bill.— 
COTT wv. FERGUSON, [1929} 8 D. L. R. 
705; 2W. W. R. 37; 238. L. R, 612. 





PART = SECT. 17. 


1367 fli. canceliation 
of indorsement,. 4 it is for the 
holder to prove in pee to establish 
his title by reason of Bille of 
Act, s8. 143, 144, that the apparent 
cancellation was not intended to be one. 

—RoyaL Bank oF CANADA 0. ALLEN, 
1919) 3 W. W.R. 1068; «49 D. L. R. 

9: 15 Alta. L. R171 1.—CAN. 





Vol. VL—Bills of Exchange. Cases 1897— 2040a. 


‘Part Xl|._—General Duties of Holder. 


1897. Add. Annotations :—Refd. Jaeger v. Jaeger 
Co. (1927), 44 R. P. C. 437; 
PHverBREOnat Banking Corpn., [1927] A. C. 


1407. Add. Annotation :—Refd. 


c Joachimson v. 
Swiss Bank Corpn., [1921] 8 K. B. 110. 


1459. Add. Annotation :—Refd. Baines v. National 
Provincial Bank (1927), 06 L. J. K. B. 801. 


1461. Add. Annotation :—Retd. Baines v. National 
Provincial Bank (1927), 96 L. J. K. B. 801. | 


Sassoon v. 


1468. Add, Annotation :—Refd. Baincs v. National 
Provincial Bank (1927), 96 L. J. K. B. 801. 

1477. After this case add ‘‘ Bill accepted payable 
at bank——Presentment over counter—Validity.] 
— See BANKERS, No. 600a, ante.’’ 

1638. Add. Annotation :—Refd. Smith v. 
(1928), 189 L. T. 250. 

1715. Add. Annotation :—Refd. Brown v. Swan 
(1921), 37 T. L. R. 787. 
1851. Add. Annotation : -— Refd. 

{1929] P. 275. 


Wood 


The Hayle, 


Part XIll——Liability of Parties. 


1988. Add. Annotation :—Refd. Re Wait, [1927] | 1994. Add. Annotation :—Consd. Re Swinburne, 
Sutton v. Featherley (1925), 70 Sol. Jo. 64. 


1 Ch. 606. 
1991. Add. 


PART XII. SECT 2, 8UB-SECT. 1. 


1405 = xxiii, ———.}—Ram Sarvrp ». 
HARDHO PRABAD (1927), I. L. R. 50 
All, 309.—IND. 


PART XII. SECT. 2, SUB-SECT. 2.— 
A. (b). 


1432 iil. -}—Cheque in circula- 
tion six wmonths:——Held: wn un- 
reasonable time & not recoverable.— 
BALLEM v. FRIED, [1923] 4 D. L. R. 
1203.—CAN. 


1434 ti. ——~- Cheque mislaid—Delay 
not causing damage.|—Held: the 
drawer was not discharged by the 
cheque not having been presented 
within oa reasonable time.—KINa & 





PART XII, SECT. 2, SUB-SECT. 7.— 
B. (a), 


1530 xxv. --—— --—— ——— Acceleration 
of date of payee wy A Dy aha 
note in the body of it made payable 


at a particular place must bo presented 
for payment there, before an action 
thereon is brought against the maker. 
(2) The fact that the date of payment 
has been accelerated by virtue of a 
collateral agreement does not render 
presentinent umnocessary.-——-MORGAN 2%, 
SHaw, [1926] 1 D. L. R. 828; (1926) 
ban: Ww. RK. 483 ; 36 B. C. Kn. 454.—- 


PART XII. SECT. 2, SUB-SECT. 9. 


1563 ii. ——— Specified place having 
cecased to exist.)-—SPARKS v. HAMILTON 
(1020), 47 O. L. R. 65; 17 O. W.N., 


wi. —-— Agreement for extension of 
time.}—NEWMAN vt. Browxer (W, Qh.) 
& Bon, (1925) 1 D. L. BR. 676; 56 
O. L. R. 148.—CAN 


sm. Payee without funds.}—Held: 
non-presentment of a cheque did not 
affect the holder's right to recover, there 
being evidence that the maker had not. 
funds to mect it & no evidence of 
damage to him through non-present- 
ment.—Crow o«. DoOULL, {1820} 1 
W. W. R. 1060.—CAN. 


sn. Not by waiver of notice of non- 
payment &: protest.|— ROYAL BANK OF 
CANADA t. MCNAUGHTON, [1931] 3 
D. L. R. 233.—CAN. 


Annotation :—Consd. Auchteroni 
Midland Bank, [1928] 2 K. B. 294. 

1998. Add. Annoi:-tion :—Refd. Joachimson 

Swiss Bank Co~pn., [1921] 8 K. B. 110. 


| 


| CAN 


Vv. 


2040a. 





Vv. 


PART XII. SECT. 2, SUB-SECT. 10. 
i, —-—.}-—-GUNSOLLY v. KNOSTROM, 
ded) 2 W. W. KR. 382.—CAN. 


PART XII. SECT. 2, SUB-SECT. 11. 

pi. ———.J-—Owing to the long period 
of time before presenting a note for 
payment, & in the absence of evidence 
of tho circumstances under which it 
was givon & {udorsed :—ZHeld: the in- 
dorser was discharged.—BANK OF 
Mexyie@ai vo. MONEILL & MONEILL, 
(1974: 2 WwW. W. R. 165; 33 BLO. RK 
263,---CAN 


PART XII. 6&0’. 4, SUB-SECT. 1. 


5 ik, -. -- Seeety for nole signing 
below maker.) --- KOPFERSCHMIDT  v. 
AMMONEID & Rtusawukm, [LO31L) 4 
Dp. E.R. 550.— CAN. 


so. T'0 accommodation maker -— Of 
promissory nole.J—~Held: he ia not 
entitled to notice of dishononr, even 
though it be known to the payeo that 
he is such a maker.--CopviLiF Co. v. 
JORDAN, [1922) 1 W. W. R. 1280; 63 
D. L. R. 694.—-CAN. 


PART XII. SECT. 4, SUB-SECT. 6.-—C. 

di. —+—- ---—.]--A letter In tho 
following terms: ‘ Wehumbly demand 
from you £550, being amount owing 
on a promissory note made by F. & 
indorsed by you to the C. Co., & of 
which we ure the holders "’ :—Held; 
a snfficient notice of dishonour.— 
Ners vr. Botrina, [1928] N. Z L. R. 


209.—N.Z. 
18071. —-—~ Name of  indoraer 
under Bills 


wrongly stated.|J-—-Held ; 
ef Exchange Act, 8. 106, notice of cdin- 
honour was dispensed with.—BrRock & 
PAaTTeERBON, LTb. v. CROCKEHTT, [1923) 
4 D. L. Rr. 1204; 56 N. Ss. R. 132,— 


4 





PART XII. SECT. 4, SUB-SECT. 8. —B, 

186) ili. Express ab tera 
—-An express promise to pay with ful 
knowledge of the facta & when the 
indorser is aware that he baa had 
no notice of dishonour is «a waiver of 
his right to notice.—-CANADIAN Tank 
oF COMMERCE v. BROOKDALE Cot- 
{1923] 1 D. L. HR. 138; 


18741. ——~ Coupled with 
request. for time.}—Held: sufficient to 
hold him lable for payment not- 
withstanding the previous failure to 
give the statutory notice of dishonour 


| 








LIREKIES, LTD. 
WwW. W. RB. 87 





| 


A AD AS eA Oy ee, 
ye eer 


2004. Add. Annotation :—Refd. Akt. Dampskibs 

Steinstad v. Pearson (1927), 187 L. T. 538. 
——--.}——DUNN (M.), LTp. v. JErren- 
son, No. 577a, ante. 


—IMVERIAL BANK v Troatrs & Gua- 
RANTEK Co, [19021] 1 W. W. RR. 801; 
_ D. L. BR. 6933 16 Alta. L. R. 343.—- 

BY, -——- ——-,] —-If there is no 
express promise, yot there may be 
such an admission of Hablilly aa to 
warrant the ct. In inferring that notice 
was actually received, & for this 
purpose it ip not enough to show 
meroly that the {indorser did not 
ropudiate bis Hability.---CANADIAN 
BANK oF CoxMROn v. BRoOKDALK 
COLLIERIEKA, LYn., [1923) 1 Db. lL. R. 
1388; 1 W. W. R. 877.—-CAN. 

1884 i. ----- Anrcement postponing 
time of payment-—DBelween maker d& tn- 
durser.j--NEWMAN 0. BROWNE (W, It.) 
& Son, [1925] 1D. I. RR. 676; 56 
(). bL. Tt. 148.--CAN, 


PART XII. SECT. 4, SUB-SECT. 8.-- D. 

1933 iv. --~--.)—Royvat BANK oF 
QANADA v@ MCHKACHERN (Sask.), [L029] 
1p. L. R, 978; 3 W. W. RR, 380.-~- 
CAN. 
PART XII. SECT. 4, SUB-SECT. 9. 

1937 i. On Uability of-—indoracr, -— 
Tf no notices of dishonour fs given to 
the indorser, he is dipchargod from his 
liability os against the payee.— 
SIMONIN v. PILION, [1922] 2 W. W. RK. 
1280; 66D. L. It. 673.--CAN. 

1937 li. --—- = -———-. }~- ARMSTRONG- 
LOGAN AGENOY, LID. v. KHMANN, 


PART XII. SECT. 5, SUB-SECT., 1.—A. 

1946 1. General rule.}--Where tho 
notes are “ foreign bills ” under Bills 
of Exchange Act, s. 25, protest npon 
non-payment is necossary to hold the 
Indorver.-SPakKs 0. HAMILTON (1920), 
ae 0. dis R. 555 17 O. Ww. N. 427.-— 
PART XII. SECT. 5, SUB-SECT. 1.-—-B. 

o i. a J BANK OOF 
TokONTO vw. Bannerer (1025), 67 
O. I. R. 326.—CAN, 

PART XIII. SECT. 1. 

1994 1. Cheque—WNot equitable assign- 
ment.}---HOWLATT 1. GARMENT (J. & 
%.) MANOPACTURING Co. (1921), B4 
DL. R. 88; 49 0. L. R. 164.—CAN. 
PART XIII. SECT. 2, SUB-SECT. 1. 
~—— .J~-CLARKHON D. LA WHGON 
U. c. H. 67.—-CAN. 





1996 v. 
(1856), 14 


Cases 2049a—2086a. ENGLISH AND Emprre Dicrst SupPpLEMENT. 


2049a. On bills drawn against confirmed credit— 
Bills not presented to bank.]—-Applts., mer- 
chants at Calcutta, sold goods to merchants 
in London at c.i.. price, payment by drafts 
against a confirmed credit, to be opened by 
the buyers. On shipment of the goods 
applts. drew on the buyers bills payable to 
resps., who negotiated them with notice that 
they were drawn against a confirmed credit 
opened by the buyers with the IS. Bank. 
Applts. handed to resps. with the bills the 
shipping documents, also a memorandum 
describing the bills as D/A, ¢.e., documents 
against acceptance, drafts. Resps. handed 
the documents to the buyers against their 
acceptances, which were dishonoured upon 
maturity. Resps. sued applts. as drawers of 
the bills:—Held: resps. were entitled & 
bound to treat the description of the bills as 
1)/A drafts as a direction to hand the docu- 
ments to the drawers on their acceptance, & 
applts. had no defence, set-off or counterclaim 
in respect of the loss of the rights which they 
would have had under the confirmed credit. | 
if the documents had been handed to the H. 
Bank for presentation.—-SASSOON (M. A.) | 
& Sons, Lrp. v. INTeERNATIONAL BANKING | 
Corpn., [1927] A. O. 711; 96 L. J. P. C.; 
153; 1371. 'T. 501, P. ©. | 

2060. Add. Annotations :---Refd. McDonald v. Nash, 
{1024] A. C. 625; National Sales Corpn., 
Ltd. v. Bernardi, Bernardi v. Nationa 
Sales Corpn., Lid., [1931] 2 K. B. 188. oid 

2066. Add. Annotation :-.Retu. National Sales 





Corpn., Ltd. «. Bernardi, Bernardi v. 
National Sales Corpn., Jtd., [1931] 2 K. B. 
LS&, 


3070. Add. Annotations :—~Refd. McDonald v. Nash, 
[1924] A. GC. 625; National Sales Corpn., | 
Ltd. v. Bernardi, Bernardi 1. National Sales | 
Corpn., Lid., [1931] 2 KK. 2B. 18s. | 

2088. Add. Annolalinns :—Consd. McDonald vt. 
Nash, [1024] A.C. 625, Refd. National Sales 
Corpn., Jad. ov. Bernardi, Bernardi =v. 
National Sules Corpn., Ltd., [1031] 2K. LB. 


183. 

2090. Add. Annotation: -Refd. National Sales 
Corpn., Ltd. oa. Bernardi, Bernardi — v. 
National Sales Corpn., Ltd., [1981] 2 K. 3B. 


185. . 

2092. Add. Annotations :—Distd. McDonald v. 
Nash, [1924] A. C. 625. Refd. Re Gooch, | 
Be p. Judd, [1921] 2 K. B. 593. 

2098a. -—--—-- Order of indorsements immaterial-—. 
Intention of parties considered.|-— Bills of 
exchange drawn to the order of the drawer 
& accepted were indorsed by a third party 
with the intention of rendering himself liable 
if the acceptor did not pay. They were 
afterwards indorsed by the drawer with the 
intention of completing them & making them 
enforeeable against the third party if neces- 
sary, the signature of the drawer being 
pe below that of the third party on the 
vacks of the bills. The acceptor not having 
paid the bills at maturity, the drawer brought | 
an action upon them against the third party | 
as indorser :--Held: he was entitled to! 
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recover, inasmuch as the fact that his 
signature instead of being above was below 
that of the third party on the backs of the 
bills was a mere inadvertence which did not 
nullify the intentions of the parties or alter 
the rights which they would otherwise have 
had.—NATIONAL SALES CORPN., LTD. vw. 
BERNARDI, BERNARDI v. NATIONAL SALES 
Corpn., Lrp., [1931] 2 K. B. 188; 100 
L. J. K. B. 386; 145 L. I. 48; 47 T. L. R. 
380; 36 Com. Cas. 270. 

2095. Add. Annotations :—Consd. Re Gooch, Ez p. 
Judd, [1921] 2 K. B. 593. Expld. National 
Sales Corpn., Ltd. v. Bernardi, Bernardi v. 
National Sales Corpn., Ltd., [1931] 2 K. B. 
188. 


2096. Add. Annotations :—Distd. Re Gooch, Ex p. 
Judd, [1921] 2 K. B. 5893; McDonald v. 
Nash, [1924] A. C. 625. Expld. National 
Sales Corpn., Ltd. v. Bernardi, Bernardi v. 
National Sales Corpn., Ltd., [1931] 2 K. B. 
188. 

2096a, ——— J—VJ. sold certain goods to 
C., Ltd., of which G. was managing director 
& in which he was largely interested. In 
payment for these goods J. drew a bill of 
exchange to his own order at three months 
for £450 upon C., Ltd., who accepted it, & 
it was indorsed by G. before J. had indorsed 
it as payee, & his name appeared below that 
of G. The bill was indorsed by G. in order 
to enable J. to discount it, & for no considera- 
tion moving from J. to G., who was to be 
under no liability to J. The bill was dis- 
counted by J.’s bank & was not met at 
maturity. An arrangement was subsequently 
made by which C., Ltd., paid £100 in cash 
to the bank in part satisfaction & the bank 
received two bills drawn by J. to his own 
order & accepted by C., Ltd., for £175 each 
at one month & two months respectively. 
These bills were indorsed by G. before they 
were signed by J. either as drawer or payee. 
They were afterwards indorsed by J., whose 
name appeared on the bills below that of G. 
The first bill not having been met at maturity, 
J. took it up & sued C., Ltd., & G. upon the 
bill & recovered judgment, & afterwards 
presented a petition in bkpcy. in the county 
ct. against G., founded on the judgment debt, 
upon which a receiving order was made 
against him. On appeal :—Held: (1) J. had 
authority under 1882 Act, s. 20, to fill in his 
own name as drawer & payee; (2) there was 
sufficient consideration passing from J. to G. 
to entitle J. to sue G. on the bill notwith- 
standing the order in which the signatures 
appeared on the bill; (3) by reason of the 
agreement between J. & G., G. could not 
have set up any defence against J. arising 
out of his own prior indorsement; (4) the 
judgment debt was a good petitioning 
Srcditore debt & the receiving order was 
rightly made.—Re Goocu, Ez p. JUbDD, 
(1921) 2 K. B. 593; 90 L. J. K. Bs 932; 125 
L. T. 588; [1921] B. & C. R. 100, C. A. 


Annotations ——As to (1) Apld. McDonald v. Nash, [1924] 
A.C. 6235. Aste (2) Apld. National Sales Corpn., Ltd. tr. 
Bernardi, Bemardi v. National Sales Corpn., Ltd., [1931] 
2K. B.S. 
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eatablish a liability | PART XII. SECT. 4, SUB-SECT. 2, 





2082 ti, ——- ——. Lie v. BLaken, | to pay, but indorrement is prima 2085 vi. Indorsement obtained by 
[1924] 4 D. L. R. 969; 55 0, L. R. | facie evidence of an agreement to pay. | ay isrepresentation of drawer Negligence 
310.—CAN. Sap = a es ie dig eeh aa: L. R. | of indorser.)—HaNcock & Co., LTD. ¢. 


PART XIII. SECT. 4, SUB-SECT. 1.—A. | 
2088 v, —~—.}—An indorsement does 





JOHNSTONE, {1923} N. Z. L. R. 639.— 
N.Z. 
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Vol. VI.—Bills of Exchange. Cases 2006b—2249. 





2086b. ——- ——__ -|—In May, 1920, applts. 
sold to A. & Co. 19,000 cases of tinned soup 
at the price of 10s. per case, cash against 
delivery order. A. & Co., being unable to 
find the money, applied for financial! assist- 
ance to resps., who undertook as between 
themselves & A. & Co. to find 75 per cent. of 
the money, there being then about 16,000 
cases which had not been taken up. On 
Aug. 10, 1920, at a meeting between appits., 
resps. & A. & Co., it was agreed that resps. 
should indorse a scries of eight bills of 
exchange, seven for £1,000 each & one for 
£117 odd, to be drawn by applts. on A. & Co. 
payable six months after date to applts.’ 
order, & that applts., in consideration of 
the bills being duly indorsed by resps., should 
hand to resps. delivery orders for the balance 
of the cases. These bills were at once drawn 
by applts. on A. & Co. expressed to be pay- 
able to applts.’ order, & were accepted by 
A. & Co & indorsed by resps. Room was left 
above the name of resps. for the indorsement 
of the name of any person to whom applts. 
should direct payment. Hesps. then handed 
the bills to applts. in exchange for the 
delivery order:. One bill having been dis- 
charged, applts. shortly before the remaining 
bills became cue indorsed their name as 
payee on the bills above resps.’ signature. 
Applts. duly presented the bills to A. & Co., 
who dishonoured them. They then gave 
notice of dishonour & claimed payment from 
resps., who denied liability. In an action 
by applts. to recover the amount of the bills 
against resps. as indorsers :—-Held: (1) on 
the facts resps. must be taken to have in- 
tended to make themselves liable to applts. 
on the bills; (2) the bills, when tiended to 
applts., were wanting in a material par- 
ticular within 1882 Act, s. 20, by reason of 
the absence of any indorsement by applis. 
above the signature of resps., & applts. had 
implied authority to fill in their name as 
payees, as they did, over the name of resps. ; & 
when so filled up, the bills became retrospec- 
tively enforceable.—MCDONALD (GERALD) & 
Co. v. Nasu & Co., [1924] A. C. 625; 93 
L. J. K. B. 610; 131 L. T. 428; 40 T. lL. WR. 


PART XIII. SECT. 6. 














payee, is Hable as surety under an 
aval, & is not In the position of an 


530 ; 
H. I. 


| 68 Sol. Jo. 594 ; 
| -Lnnotations :~--48 to (1) Expld., National Sales Corpu,, Ltd. 


29 Com. Cas. 313, 


v Bernards, Bernardi v. National Sales Corpn., Ltd., 
(W931) 2.1. 18k. tsto (2) Refd, killott »v. Bax-Ironside, 
{1925} 2 K. BR. 301; Kreditbank Cassel G.m.b.H. «. 
Schenkers, (1926) 2 K. B. 459. 
2097. Add. Annotations :—Apld. Re Gooch, Ez p. 
Judd, (1921]2 K. B. 593. Apprvd. McDonald 
v Nash, [1924] A. C. 625. Apld. National 
Sales Corpn., Ltd. v. Bernardi, Bernardi v. 
National Sales Corpn., Ltd., [1031] 2 KK. KB. 
188, ° 
2108. Add. Annotations :—Refd. McDonald v. Nash, 
| [1024] A. C. 625; National Sales Corpn., 
ltd. ov. Bernardi, Bernardi v. National 
Sales Corpn., Ltd., [1031] 2 K. B. 188. 
2118. Add. Annotations :-—Refd. The Kronprin- 
sessan Margareta, The Parana, etc., [1921)} 
LA. C. 486; Klatau, Dick & Co. v. Keeping 
(1981), 86 Com, Cas, 243. 
2161. Add. Annotations :—N.F. Uliendahl v. Pank- 
hurst Wright (1923), 39 T. L. R. 628 ; Peyrae 
v. Wilkinson, [1024] 2 K. B. 166. Refd. le 
Chesterman’s Trusts, Mott v. Browning, 
[1923] 2 Ch. 466. 
2169. Add. Annotation :-—-Refd. Robinson v. Marsh, 
{1921} 2 K. B. 640. 
2205a. legality of payment 
during war.]—Bills of exchange which were 
accepted before the war, & which became due 
after war was declared, were held by the 
drawer, who was resiient in Germany, & was 
an enemy for the purpose of the Trading with 
the Knemy Acts. After the declaration of 
peace the holder sued the acceptors, claiming 
interest from the dates when the bills re- 
spectively matured :--Held: as there waar 
no breach of duty in not paying the bills as 
long as the war continued, & as payment did 
| not become legal until the declaration of peace 
| with Germany on Jan. 10, 1920, interest was 
only recoverable from that date.—BirpEr- 
MANN v. ALLUAUSEN & Co, (1921), 37 T. L. R. 
662. 
225. Add. Annotation :.--Folld. Dresdner Bank v. 
Russo-Asiatic Bank, [1923] 1 Ch. 209. 
249. Add. Annotation :—Refd. Akt. Dampskibs 
Steinstad v. Pearson (1927), 187 L. T. 633. 
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trek Vv. GLADSTONE, (1UZ1] N. Z. L. RR. 
224.—-N.Z. 


2098 v. -]—PARKER Woop ordipary indorser.—-Mori Co. » 
he Pas eer ee art anche ae Cassar ‘Trusrer, (1924] App. D. | PARTXII.SECT.11,SUB-SECT.2. D. 
: AY Peet = 5 e 
: no. P?easonable rate — Not agreed rate--- 
rebel oles 1K, signed 2101 xxiii, --—- —-—-- —-—.]~-A per- | Promissory note inadmissible for want 


promissory notes in favour of H. 38. 
also signed the notes helow R.’s 
signature as “surety & co-principal 
dobtor in solidum’’—TIfeld: S8.°s 
Pater, was that of a surety & not of 
a joint makor with R.—SHUTER v. 
eg la (1926), 47 N. L. R. 149.— 


li. 





yi. ——.)—A person who has 
placed his signature on a promissory 
note below that of the maker In the 
place where the maker usually signs, 
without adding anything to indicate 
that he has signed as indorser only, 
will be held to be a maker unless there 
is competent evidence to prove that 
ho was not.—-TRIGGS v. ENGLISH, [1924] 





FRASER v. 





ri. 





4D. L. R. 937: 3 W. W. R. 566.— | PART XIII. SECT. 
CAN. 
2101 xxif. ~-A per- 2175 iil. —_nenaem 








son who has placed his signature on 
the back of a promissory note, before 
delivery to or indorsement by the 


son who indorses his name.on a pro- 
missory note before negotiation thereof 
is not an indorser, 
surety for the makor.—CassIMIBEE v. 
ens (1925), 46 N. I. RR. 151.— 


PART XIII. SECT. 10. 


——~— Note signed by surety 
before principal—Liable as maker.|}— 
CUMMINGS 
(1921), 67 D. L. R. 767.—CAN. 


—--——, }— RICHTER Vv. BARTLEY 
& MIKELSON (Sask.), (1928) 4 D. L. Kt. 


i. 1, SUB-SECT. 2.— 





RAM MALI t. SOrPANA TUKABAM 
(1927), 1. L. R. 62 Bom. 8&.—IND 


2177 ii. —— ——-.}— PUBLIC TRUA- 


of alamp.}-- eld: where @  pro- 
missory note ts inadmissible in evidence 
for want of stamp, & the creditor sites 
for the money lent as on the original 
contract of loan, ho may claim a renson- 
able rate of interest, but he cannot 
claim at the rato stated in the pro- 
} 


but an aval or 


missery note.—-ISMALL HROOKHAIN MAMSA 
v. K. Pursrunsnar (1928), I. Le. it. 
6 Ran. 415..-— IND. 

& LEoroLtp 


PART XIII. SECT. 11, SUB-SECT. 3. 


the makers of the note, were bound 
without protest, the notarial foes cowd 
pot be recovered from them.-~GOWaANH 
v. CROCKER PRESS Co. (10920), 

Q. L. R. 24; 50 QO. L. Rh. 58.-~—CAN. 


PART XIII. SECT. 11, SUB-SECT. 6, 


b. Add “ Reval, on other grounds, 
563. C0. R. 165." 


46 


-}—GANPAT TUKA- 
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Cases 2280-—2476a, Ewarisn anp Emrpree Digest SurPLEMENT. 


Part XIV.— 


2280. Add. Annotation :—Refd. Société des Hotels 
Le Touquet Paris-Plage v. Cummings, [1922] 
1 K. B. 451. 

2308. Add. Annotation :—Refd. Société des Hotels 
Le Touquet Paris-Plage v. Cummings, [1922] 
1 K. B. 451. 

2814. Add. Annotation :—Refd. Société des Hétels 
Le Touquet Paris-Plage v. Cummings, [1922] 
1 K. B. 451. 

£418a, Agreement to pay money—Consideration 
uncertain.|—A beneficiary under testator’s 
will was a debtor of his who had owed him 
money under 4 eee note given in 
1877, & had, in 1882, entered into an agree- 
ment with testator to pay him a certain sum 
of money for which no distinct consideration 
could be clearly ascertained :—Held: (1) 
there was a presumption of law that the 
promissory note had been discharged by 
accord & satisfaction on tho entrance into 
the later agreement; (2) there was no pre- 
sumption that the money still due under the 
agreement had been forgone by testator.— 
Woopncock v. Eames (1925), 69 Sol. Jo. 444. 

2862. Add. Annotation :--Refd. Jones v. Waring 
& Gillow, [1926] A. C. 670. 

2864, Add. Annotations :—Distd. Goldman v. Cox 
(1924), 40 T. L. R. 744. Refd. Jones v, 
Waring & Gillow, [1926] A. O. 670. 

2368. Add. Annotation :-—Refd. Jones v. Waring 
& Gillow, [1926] A. O. 676. 

2370. Add. Annotation :—Refd. Jones v. Waring 
& Gillow, [1926] A. O. 670. 

2801. Add. Annotation :—Consd. Jenkins 
Jenkins, [1928] 2 K. B. 501. 

2393. Add. Annotation :—Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 

2898a. Joint maker appointed holder’s executor.|—- 

During the lifetime of testator the exor. 

named in his will & three other persons made 

a joint & several promissory note payable 

to him. After the death of testator & 

probate of the will the exor. brought an action 
on the promissory note against one of the 
other makers thereof :—Held: the action 
was not maintainable, inasmuch as the 
effect of pltf.’s appointment as exor. was at 
common law that the debt was discharged 
by release at the date of the death of testator, 

& in equity that it was discharged by pay- 

ment at the date of probate, so that in either 

case the debt had ceased to exist before the 


Vv. 








eat ence Pe 


PART XIV. SECT. 2, SUB-SECT. 4. 


wery of  goods.}— 
the payeos were entitled to recover the 


st. Note due to deceased—Not sale of | | of 


PART XIV. SECT. 6. 


a 
Discharge. 
action.—-JENKINS v. JENKINS, [1928] 2 K. B. 
501; 97 L. J. K. B. 400; 139 L. T. 119; 
44 T. L. R. 483; 72 Sol. Jo. 319, D. C. 
2414a, - -——- Entry in account book--~‘‘ All 
ie as GORDON (JOHN) (1931), 75 Sol. 
O. 
. —— Verbal agreement for acceptance 
of composition. ]—Pitf. was the holder of a 
bill of excha ange accepted by deft. for goods 
supplied. Before the bill became due deft. 
had made a verbal offer to his creditors to 
pay a sia enon in discharge of his 
iliti At a meeting of the creditors, 
which was attended by pltf.’s agent, the 
creditors passed a resolution accepting deft.’s 
offer. The resolution was reduced to writing 
& was signed by a number of the creditors, 
including ak 8 aan but not by deft. The 
creditors subse FN y executed a deed 
assigning their debts to deft.’s solr. in con- 
sideration of deft.’s solr. paying the amounte 
owing to them under the composition. Pitf. 
was not a party to that deed. In an action 
by the holder of the bill against the acce eprprs 
for the amount of the bill :—Held : upholding 
a contention of pltf., which was not raised in 
the cts. below, 1882 ’ Act, s. 62, had not been 
complied with, as plitf. had neither renounced 
his rights under the bill in writing, nor 
delivered the bill up to the acceptor &, there- 
fore, pltf. was entitled to recover the full 
amount of the bill—RIMaLtT v. OARTWRIGHT 
(1924), 938 L. J. K. B. 823; 132 L. T. 40; 
40 T. L. R. 803; 68 Sol. Jo. 788; [1924] 
B. & O. R. 239, C. A. 
2455a. ———- ———. ]—F oSTerR v. DRISCOLL, LINDSAY 
v. ATTFIELD, LINDSAY v. DRISCOLL, No. 568a, 








ante. 

2462a. -—— Invalid inland bill—Alteration result- 
ing in valid foreign bill.|-—FosTER v. DRISCOLL, 
LINDSAY ¥. ATTFIELD, LINDSAY v. DRISCOLL, 
No. 568a, ante. 

2478. Add. Annotation :—Refd. McDonald v. Nash, 
{1924} A. ©. 625. 

2475. Add. Annotation :—Refd. Slingsby v. Dis- 
trict Bank, Ltd. (1981), 47 T. L. R. 587. 
2475a. ------ Addition of ‘* per ’’ another party.]-— 
Plitfs., exors. of one Turner, deceased, em- 
ployed a solr., one C., of a firm C. & P., to act 
for them in matters relating to the deceased’ 8 
estate. They wished to invest a sum of 
£5,000 through a firm of stockbrokers, & C. 


uinety, & some one hundred & twenty 


Ae ee. 





ee a 


| 








goods to erecutor cana .J}-—Mo SOERE a after sight, drawn on appits., were 
i. Mortgage to secure present & |) py, MCDONALD (P. vue ), 1927] 2 ind orsed for value to resps. awho duly 
future advances—-Given during currency | ‘1° R. 67,—CAN. them, and after acceptance 
cf totly I sextet sive with th "ne Sie tie Cate in the corner of each bili ‘the date 
8 shaved athe now was net ne 5 PART XIV. SECT. 2, SUB-SECT. 10. | for presentation. The parties to the 
the y hten:, ° a delt. was jiaple— qi. Sree — eegae al DaviDgon Co- | bills having mutually agreed that the 
O’NRILL 0. LYE [1923] N. Z L. R er Lrp. v. WEBRER cing 4 sie ment should be postponed, 
1088, —N.Z. » Re | (Snake), fives) a. L. We 732; 3 | red the dates so noted, but 
(yack. . R. 426.—CAN. wit. out making any alteration io the 
. Payment under garnishment pro- bills as originally wn. pre- 
cece ings by judgment creditor of payee.) PART XIV. SECT. 4. | gentation for payment at the extended 
—Held: Ae rape NO Bnew ee 2401 1. At what time—Before maturity | dates he bills were Yonoured by 
to the indorsea — CLo —No necessity for of discharge | 2ppits. Held there bad been no 
DOULL, [1920] 1 W- W. R. 1060. CAN, io ba tn writing.}—Lyone v. Sirah, | discharge of the bills by material 
gt given to es aavances (1922) 3 W. W. R. 684; 70 D. L. R. | Slteration, Ra} MeretT nen oe 
in prepayment of purchase- oo ey 7 ny oe necess an mp 
money-—Deli EH etd 101.--CAN, es 88. “4, he - & bytes ap AS 


balance due on the first note 


prior ie eontrert but, aa ee s the ane ee ie 
no ven subsequen © goods = 
delivered must be cored ited tthe | 799.—CAN, 


a ivances made, & the plea ve payment 





must provail.—TYRER EUREKA | 
LUMBER Co. (1922), 55 N. s ‘R. 4l— | 2451 
OAN. ) change, “payable 


14 


PART aa SECT. 7, SUB-SECT. 1. 





{193} ) 2D. LU. R 


2458 li, ——— ——_—- Decreascd.}—Held : 
® material alteration.— BELLAMY e¢. 
are ee 13 D. L. R. 278: 4 
1171; 28 Oo. L. hk. 572.—- 


pene. * 


.-—Bilis of ex- 
some sixty, some 


2475b. 


Vol. VI.—Bills of Exchange. Cases 2475a—2686. 


accordingly prepared a cheque for that amount 
payable to the stockbrokers; pltfs. then 
signed the cheque & handed it back to C. to 
dea] with as directed. C., however, fraudu- 
lently added to the cheque the words “ per 
C. & P.,” & then indorsed the cheque with 
the words “C. & P.” & handed it to a branch 
of deft. bank to be credited to the account 
which a co. in which he was interested kept 
at that branch. The cheque was credited 
to that co. & was passed through the clearing 
house, & in due course pltfs. were debited by 
their own bank with the sum of £5,000. On 
discovering the fraud pltfs. brought this 
action to recover the £5,000 from defts. :-— 
Held: the words added by C. to the cheque 
constituted a material alteration & rendered 


the cheque void under Bills of Exchange Act, | 


1882 (c. 61), s. 64 (1). As therefore the 
cheque when it came into the hands of defts. 
was merely a piece of worthless paper no 
action could be brought on it, & pltfs.’ claim 
failed.—-SLINGSBY v0. WESTMINSTER BANK 
(No. 2), [19381] 2 K. B. 588; 47 VT. L. R. 1: 36 
Com. Cas. 61. | 

o- ———-.}—One C., a solr. to pitis., who 
were trustees, filled in a cheque * Pay J. VT. 
& Co. or orders” & obtained the trustees’ 
signatures to it The amount of the cheque 
was to be used by J. P. & Co., who were 
stockbrokers, in the purchase of War Loan 
on behalf of the trust estate. C., after the 
cheque was. signed, inserted the words 
“per C. & P.,” the name of his firm, between 
the name “J. P. & Co.” & the words ‘ or 
order.”” The trustces had no knowledpe of 
the alteration. ©. then indorsed the cheque 
“OC. & PL” & paid it into the account. of a co. 
to which he was indebted. The theaue was 
cleared & debited to pltfs.” account at deft, 
bank. In an action by pltfs. againse the 
bank for wrongly debiting pltfs.: --/letu : 





a eed 


| 





| 


2484. Add. Annotations :—Distd. Hong Kong & 


Shanghai Bank v. Loo Lee Shi, [1928] A. C. 
181. Refd. Slingshy v. District Bank, Ltd. 
(1931), 47 T. 1. R. 587, 


2485a. ———].—A banknote issued by applt. bank, 


payable to bearer on demand, was accidentally 
mutilated. The bank declined to pay on 
presentation of a document which was proved 
to have been patched together from the 
fragments. This document, though it did 
not show the number of the note, showed 
clearly its other main features :—Held: as 
the identity of the document as a note of the 
bank was established, & it contained all the 
elements necessary to render it valid & 
effectual as a negotiable instrument, the 
bank was liable to pay the holder.—Hona 
Kone & SHANGHALT Bank v. LO Lee SHI, 
(1928]A.C. 181; 97 L. J. P.C. 35; 138 U. T. 
520; 44 1. L. R. 2383; 72 Sol. Jo. 68, P. C. 


SuB-sEcT, 4.—WHETHER APPARENT (Vol. VI., 


p. 383), 


After ‘' See 1882 Act, s. 64 (1) ’’ add tho following 


case :-~ 


2513a. General rule.]— An alteration is ‘‘ apparent ”’ 


within 1882 Act, s. 64 (1), if it is of such 
a kind that it would be observed & noticed 
by an intending holder scrutinising the docu- 
ment which he contemplates taking with 
reasonable care.—-WOOLLATT v. STANLEY 
(1928), 188 L. T.. 620. 


2515. Add. Annotation »-- Generally Refd. Slingsby 


». District Bank, Ltd. (1931), 47 T. I. RR. 687, 


°2518. Add. Annotations :—Apld. Auchteroni vv, 


Midland Bank, [1928] 2 K. 1. 294. Refd. 
Slingsby ». District Bank, Ltd. (1981), 47 
T. 1. R. 587, 


2553. Add. Annotation :-—Refd. Jenkins v. Jenkins, 


[1928] 2 K. B. 501. 


the cheque as altered being in the form “ Pay i 2556. Add. Annotation :-—Refd. Jonkins v. Jenkins, 


J.P. & Co. per CG. & BP. or order.” the indorse- 
ment ‘'C. & BP.” was not a good indorsement 
as it did not correspond with the mandate 
on the face of the cheque, & it was not paid 
‘in the ordinary course of business” so 
as to entitle the bank to rely 





on Bills of ! 


[1928] 2 K. B. 50). 


2559. Add. Annotation :--As to (2) Refd. Jenkins 


v. Jenkins, [1928] 2 K. GB. 501. 


2666. Add. Annotation :—Refd. Jenkins v. Jenkins, 


[1928] 2 KX. B. 501. 


Exchange Act, 1882 (c. 61), 8. 60, or * without | 2677. Add. Annotation :-—Refd. Smith v. Wood, 


negligence " so as to entitle the bank to rely | 
| G1), | 2682. 
s. 80.—SLINGSBY v. District Bank, Lep., | 

588; 100 L. J. K. 1. 665; | 2686. Add. Annolation :-—Refd. McDonald v. Nash, 


on Bills of Exchange Act, 1882 (ce. 


(1931} 2 K. B. 


[1929] 1 Ch. 14. 
Add. Annotation :-~Consd. Re Penton, Ha p. 
Fenton Textile Assocn. (1930), 99 b. 0. Ch. 358. 


affd., 48 T. L. BR. 114, ©. A. 


ete nero eee +h PI renee 


PART XIV. SECT. 9. 


2558 i. Release of one.|—In an 
action on a promissory note by the 
original payee against two joint 

ers, it is no defence for one of tha 
makers, in the absence of any writing 
or delivery up of the note, to allez 
‘hat he has been verbally released by 
the payce.—GooDMAN v. ARMATRONG 
1026), 47 N. L. R. 452.—S. AF. 
2559 ili. -— ie hoe 
KERr v. FRIESEN, [1927] 2 D. L. FR. 
$73; (1027) 1 W. W. R. 825; 36 
Man L R. 462.—CAN. 











2ART XIV. sci SUB-SECT. 2.— 


2600 viii. -}—If the holder 
of a promissory note has, without the 
“nowledge or consent of an iudorser 
of the note, agreed to give an extension 
of time for payment to the maker while 
she note fs still current, the indorser 
s thereupon discharged from liability. 
—LIEBENBERG ESTATE v. STANDARD 











| 


ee a ee tg eo 


BANK OF SoutH Arnica, LTp., [1927] 
App. D. 502.—8. AF. 


PART XIV. SECT. 11 

of. —— First note destroyed. |}--— 
Held: the original indebtedness was 
discharged & the second pote was not. a 
renewal but a satisfaction.—CRISTAL 
vy. SIMOVITOH (1922), 70 D. L. I. &61.— 





2633 viii. ----) ------.J--Re THOMP- 


BON, [1931} 4 D. L. R.578.- CAN, 

ri. ---.-.J-- The taking of a renewal 
note, where the original note is re- 
tained by the holder, does not of itself 
discharge the indebtedness represcuted 
by the original note, but merely 
suspends the right of action thereon 
during the currency of the renewal.-—- 
Rovat BANK *. Hogs, f1950] 2 
D.L. R. 448; 64 0. L. RR. 643.—--CAN, 


PART XIV. SECT. 12, SUB-SECT. 1. 
2639 ja. 


of principal & surety is created by 
indorsement of a bill for accomrmoda- 


15 








jee relation 


[L024] A. ©. 625. 


Tem nm a ae etme en re re ae te 


Fo een ene mee a eee mee — wee teem yo ee ee 


tion, & if o creditor discharges the 
principal debtor, the surety is also dis- 
charged.~—HAKRIS 0. LERNET, [1924] 2 
Dp). L. i. 518; 30 RR. L. N.S. 63.-—-CAN. 


PART XIV. SECT. 12, SUB-SECT. 3 

sv. Deposit with creditor of securt- 
ties as collateral to notes-—NSecurities 
entrusted to princtpal debtor for collec- 
tion. )|—Fremium-notos, indorsed — b 
G. I'., wero deposited with pltf. 
as security collateral to two notes wade 
by G. & indorsed by I’. Pitt. entrusted 
some of these notes to G. for collec- 
tion, & G. failed to pay over all that 
he collectad :—Held: both G. & F. were 
Hable. ROUTLEY ». GORMAN & CORAN 
(1920), 47 QO. i. R. 420); 18 0. W. N. 
173.—CAN. 


PART XVI. SECT. 3. 
aw. Instrument taken in good faith.} 
—Pltf. bought stolen bearer bonds in 
good faith :—Held: pltf. bad acquired 
a& good title.—Gakky v. DOMINION 
MANUPACTURERS, Urn, (1925) 1 
DD. 1. it. 093 560. L. R. 158.—CAN. 


Cases 2779— 2852. 


ENGLISH AND Emprre Dicest SupPLEMENT. 


Part XVIIl._—Conflict of Laws. 


2779. Add. Annotations :—Refd. Soc. Anon. des 
Grands Etablissements de Touquet Paris- 
Plage v. Baumgart (1927), 96 L. J. K. B. 789; 
Carlton Hall Club v. Laurence, [1929] 2 
K. B. 153. 


2781. Add. Annotations :—Distd. Soc. Anon. des 
Grands Etablissements de Touquet Paris- 
Plage v. Baumgart (1927), 096 L. J. K. B. 789. 
Consd. Carlton Hall Club v. Laurence, [1929] 
2 K. B. 153. 


2788. Add. Annotaiions :—Apld. Soc. Anon. des 
Grands Etablissements de Touquet Paris- 
Plage v. Baumgart (1927), 96 L. J. K. B. 789. 
Consd. Carlton Hall Club v. Laurence, [1929] 
2K. B. 153. 

2784. Add. Annotations :—Apld. Soc. Anon. des 
Grands Etablissements de Touquet Paris- 
Plage v. Baumgart (1927), 96 L. J. K. B. 789. 
Refd. Carlton Wall Club v. Laurence, [1929] 

2K. 8B. 158. 

2789. Add. Annotations :—Refd. Koechlin v. Kes- 
tenbaum, [1927] 1 K. B. 888; Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 


2790. Add. Annotation :—Refd. Koechlin v. Kes- 
tenbaum, [1927] 1 K. LB. 889. 


2791a. 
acceptor in England.J]—A bill of exchange 





Validity of indorsement—Liability of | 


London bank, & returned to France, where 
it was indorsed by HE. in his own name, on 
behalf, & with the authority, of M., to applts. 
On presentation for payment, resps. refused 
to meet it on the ground that it did not bear 
the indorsement of M., the payee, but merely 
the indorsement of E. In an action on the 
bill against resps. as acceptors evidence was 
given that by French law an indorsement 
might be validly made by a duly authorised 
agent signing his own name :—Held: applts. 
as indorsees obtained a good title to the bill 
by virtue of 1882 Act, s. 72, & were entitled 
to recover the amount thereof from resps. 
as acceptors.—KOECHLIN ET CIE. v. KESTEN- 
BAUM BROTHERS, [1927] 1 K. B. 889; 96 
L. J. K. B. 675; 137 L. T. 216; 43 T. L. R. 
352 ; 32 Com. Cas. 267, C. A. 

2792. Add. Annotation :—As to (2) Consd. Repub- 
i de Guatemala v. Nunez, [1927] 1 K. B. 

9. 

2794. Add. Annotations :--Apld. Koechlin v. Kes- 
tenbaum, [1927] 1 K. B. 889. Refd. Repub- 
rs de Guatemala v. Nunez, [1927] 1 K. B. 
669. 

2812. Add. Annotation :—Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 

2824. Add. Annotations :—-Expld. Re Visser, Hol- 





was drawn in France by EK. upon resps. in | land v. Drukker, [1928] Ch. 877. Refd. Re- 
London to the order of M. It was sent to | publica de Guatemala v. Nunez, [1927] 1 
London, was accepted by resps. payable at a | K. B. 669. 


Part XIX.—Cheques. 


2841. Add. Annotation :---Refd. Lloyds Bank v. [1928 


Chartered Bank of India, Australia & China, 
f1e29) 1 KK. B. 40. 


2846a. -- —-— -----.]}--A further item in the finding 
of negligence is that some of the cheques were 
crossed ‘ account of payee,’’ one with the 
addition of the word ‘ only.””. While this 
addition does not affect the negotiability of 
an order or bearer cheque, I agree with the 
view of Rowxart, J., in House Property Co. 
of London, Ltd. vy. London, County & West- 
minster Bank, No. 2850, that when such a 
cheque is paid into the account of a person 
who is not the payee the bank is put on 
inquiry, especially when he is a servant of 
the payee (Scrutrron, L.J.).—UNDERWOOD 
(A. L.) Lrp. v. Bank oF LIVERPOOL, 
UnprEnrwoop (A. L.), LTp. v. BARCLAYS 
Bank, [1924] 1 K. B. 775; 93 L. J. WK. OB. 
690; 181 L. T. 271; 40 T. L. R. 302; 68 
Sol, Jo. 716; 20 Cou. Cas. 182, C. A. 
’ a _ on & Montrose Shipbuilding & 
A enaitiig. Bo tac needy Bank, Ltd. (1925), 31 
Com. Cas. 67; Kobinsun v. Midland Bank, Ltd. (1925), 
41 T. a. R. 402; Kreditbank Cassell G.ML.BH. 
v. Schenkers, Ltd., aera 3K. B. 4505) Houghton & Co. 
tv. Nothard, Lowe & Wills, Ltd., (1927] 1 Kk. B. 246; 
Auchteroni & Co. v. Midland Bank, Ltd., (1928) 2 K. B. 
294; Liggett, B. (Liverpool), Ltd. ¢. Barclays Bank, Ltd., 


1K. B. 48: Lioyds Bank, Ltd. v. Chartered Bank 

of India (1928), 97 L. i. K. 2B. G09; Meckitt v. Barnett, 
Pembroke & Slater, Lid. (u2s), 45 T. L. RR. 365 Slingsby 
a Westuudnster Bank, Ltd., (1931) 1K. . 173. 

2847. Add. Annotations :—Generally, Refd. Sutters 
v. Briggs, [1922] 1 A.C.1; Re Farrow's Bank, 
{1923} 1 Ch. 413; Importers Co. v. Westminster 
Bank, [1927] 2 K. B. 297. 

2849. Add. Annotations :—Consd. London & Mont- 
rose Shipbuilding & Repairing Co. v. Barclays 
Bank (1925), 31 Com. Cas. 67. Refd. Lloyds 
Bank v. Chartered Bank of India, Australia & 
China, [1929] 1 Ix. B. 40. 

2850. Add. Annotation :—Refd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775. 


2851. Add. Annotations :-—Consd. Reckitt  v. 
Barnett, Pembroke & Slater, [1928] 2 K. B. 
244; Lloyds Bank v. Chartered Bank of 
India, Australia & China, [1929] 1 K. B. 40. 
Refd. Underwood v. Bank of Liverpool, 
Underwood v. Barclays Bank, [1924] 1 Kk. B. 
775; Fenton ‘Textile Assocn. v. Thomas 
(1929), 45 T. L. R. 264. 

2852. Add. Annotations :—Apprvd. 
Briggs, [1922] 1 A. C. 1. 
Swan (1921), 37 T. L. R. 787 


Sutters v. 
Refd. Brown v. 
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Vol. VI.—Bills of Exchange. Cases 2866—3121a. 


Part XX.—Negotiable Instruments other than Bills of 
Exchange, Promissory Notes, and Cheques. 


(2866. Add. Annotation :—Refd. Royal Trust. Co. | 2891. Add. Annotations :—<As to (1) Refd. Re- 


v. A.-G. for Alberta (1929), 46 "I. L. R. 25. publica de Guatemala v. Nunez, [1927] 1 
2878. Add. Annotations :—Consd. Auchteroni v. K. B. 669. As to (2) Refd. Republica de 
Midland Bank, [1928] 2 K. B. 294; Reckitt Guatemala v. Nunez, [1927] 1 K. B. 669. 

v. Barnett, Pembroke & Slater, [1928] 2 | e9o1a, -.... 1882 Act, s. 95—Warrant for interest 
2887. Add. Annotations :—Refd. Lloyds Bank »v. one Ia aio ae 


Chartered Bank of India, Australia & China, 
[1929] 1 kK. B. 40; Greenwood v. Martins | 2011. Add. Annotation :—Refd. Commonwealth 
Bank, Ltd. (1931), 47 I. LL. R. 607. Trust v. Akotey (1925), 04 L. J. P. C. 167. 


Part XXI.—1.0.U.’s. 


2924. Add. Annotation :—Apld. Soc. Anon. ae Plage ». Baumgart (1927), 96 1. J. K. B. 
Grands Etablissements de Touquet Paris- 789. 


ee eet ey eae RETR: A Sep: 


Part XXII.—--Actions on and in Connection with Negotiable 
Instruments. 


2976. Add. Annotation:—Consd. Jenkins v.! makers.|— JENKINS «©. JENKINS, No. 2393a, 
Jenkins, [1928] 2 K. B. 501. | ante. 

| 3056. Add. Annotation :—-Refd. Underwood . v. 

|: Bank of Liverpool, Underwood v. Barclays 

| 


2976a. One joint maker appointed holder’s executor 
Bank, [1924] 1 K. 3B. 775. 


—Action by executor against one of other 


Part XXI{Il——Securities for Negotiable Instruments. 


3120. Add. Annotation :-—As to (2) Refd. Aman v. Southern Ry. (1925), 42 7. LL. R. 3h. 


Part XXV.—-Stamp Duties. 


SuB-sEcT. 1—BILLS OF EXCHANGE AND OTHER | 3121a. Bill of exchange.! ---FosrerR v. DRiscoLn, 
ORDERS ON ONE PERSON TO PAY ANOTIIER | LINDSAY ® ATTEIBLD, LINDSAY v. DRIsScoLr, 
(Vol. VI., p. 493). No. 56a, ante. 


Ae ett ee ee ea al eee ah Totem ee ee, rn aren ed 





en ve NEE? PR oo 





— 


missory note.——CANADIAN BANK OF | PART XXII. SECT. 11, SUB-SECT. 1, 





rennnse 


PART XX. SECT. 2, SUB-SECT. 5. 


2876 ff. —-—.)-—Pltf. who owned COMMERCK 0. JOHNSON, {1925} 4 af. Feiyhd lo jury.j-- BANK OF YorRkK- 
thirty-one debentures of the Bombay D, i. R. 5115 (1925) 3 W. W. R 328.—- TON B, Tear: Las 2 W. W. Re 49 : 
eee sag aaaeat ee ae ares \—Ileld : not a promissory 4 i. 1. Wk. 2875 24 Alta. UR. 5 76.--- 

age ’ It. 2 . , tor collectior 7 ep Tsu. 4 a . 

t se : i a itt? note.—-METCALFE v. ADAIR (Man.), [en 


Interest. Deft. No. 1 forged pitf.’s 
signature on the dcbentures, & indorsed 
them in his own favour. Subsequently 
deft. No. 1 pledged them with a bank, 
deft. No. 2, to secure an overdraft to 


{ de . P3 . 
WoW, R. 331/36 Man, L. We 2oo.— | PART XXII. SECT. 11, SUB-SECT. 4. 
CAN, d i, -—-- & to prove collateral agree- 

PART XXII. SECT. 1. ment--- Wor “ working oul”? of note.)—-— 


himself. The bank surrendered the 2061 via. -—— —~-- ——--.}--Jonn- | MatLovan ». Dick, (1927) 2 D. L, Mt. 
debentures to the Bombay Improve- | gun vy. RICHARDSON, [1922] 3 W. W. Tt, | 38703 (1927) 1 We OW. Wt. odds 22 
pelea Trust or pee = a | 453,—CAN. | Alta. L. It. 425.— CAN. 
Re eee ONG eee ee ee ee | d fi, T'o show that nole signed us 
the bank or order. hese new . Ea 2 eres | trustee only.J-— Evidence nut. adsnissible, 
debentures were subsequently indorsed | xi. —---- Letter granting delay-~- | CANADIAN CREDIT MEN’s ‘ThuUsST As- 
to another bank (deft. No. 3) for value. | Action before expiry of delay.) - | agen, i. ANDERSON (1917), 37 1). I. Lt. 
Pitf. filed a suit against defte. for a i LAcAITEN v. LACAILLE Corpn., 11931) | 9095,—CAN 
return of the debentures, or in the | S.C. 2.619; 4D. L, Tt. 357.- -CAN. 
alternative for their value :—ZJZeld : | 
she debentures were promissory notes, , 
&, therefore, negotiable instruments 
within Negotiable Instramenta Act, | | 
3. 4 & 13.—MERCANTILE BANK OF | | 
INDIA Vv. MASCURENHAR (1928), I. L, RK. ! 
62 Bom. 792; on eee (1931), 47 
T. L. R. 611, P. C.—IND. | 
4 
| | 


PART XX. SECT. 2, SUB-SECT. 7. | Gizrs, Urp. ¢. NANoR, [1920}) 1 
sx. Lien nole.}—Held: not s pro- ' W.W. R. 694; 51 D. L. lt. 231.--CAN. 
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PART XXII. SECT. 7. 
sa. Pleading -—- Striking out—-When 
ordercd.}—NEEDLES v. SLOVARP, [1922] 
2 W,. W. . 649; 66 D. L. RR. 273; 
15 Sask. L. R. 448.—-CAN. 
sd. Discovery — Ezaminulion for — 
Action indorate.}-—-EMPikeH FINAN- 


PART XXV. SECT. 1, SUB-SECT. 1. 


3123 fi. ~ -— Jasued by one branch 
on another.j}—Demand drafts, issucd 
by one office of a bank upon another 
of the same bani, are bills of exchange 
payable op deman.i & are exempt from 
stamp duty.-~fic DEMAND DRAYTH OF 
IMPERIAL BANK OF INDIA ($928), 
I. L. HK. 56 Cale, 233.— IND. 


Cases 8125—3200. — AND Everee anes SUPPLEMENT. 


8125. Add. Annotation :—Refd. Midland Bank v. 
. R. Comrs., [1927] 2 K. B. 465. 

8126. Add, Annotation :—Midland Bank v. I. R. 
Comrs., [1927] 2 K. B. 465. 


8146a. ‘‘ Chequelet.’’]—-A bank issued documents 
to its customers in the form of receipts for 
payment by them to the customer of sums 
under £2, & agreed with its customers that 
they would pay to persons presenting these 
documents to rh signed by a customer the 
sums named therein & would debit the cus- 
tomer’s account therewith, it being their 
avowed intention that the documents should 
be used for the same purpose as cheques, & 


eemtosahiets matitensendtntel ange eT etree cen tn tl NAA oar GR AEE « HN A meee 


the object ate to avoid the stamp duty on 
cheques :— the documents were bills 
of exchange within Stamp Act, 1891 (c. 39), 
s. 82.—-MIDLAND BANK, Lrp. ». INLAND 
REVENUE COMBS., [1927] 2K. B. 465; 96 
L. J. K. B. 1006 ; 137 L. DT. 817 ; 43T.L. RB. 
7643; 71 Sol. Jo. 622. 


8172. Add. Annotation :—Refd. Lemon v. Austin 


ha Investment Trust (1925), 183 L. T. 


3178. Add. Annotation :—Refd. Midland Bank v. 








I, R. Cormrs., [1927] 2 K. B. 465. 


8209. Add. Annotation :—Refd. Auchteroni v. 


Midland Bank, [1928] 2 K. B. 294. 





PART XK. SECT. 2, BUB-SEOT. 1. BANK OF eter pi » MoLAUGHLIN PART XXV. SECT. be SUB-SECT. 8. 
after: accept nee prsement. S ee! v.-—-—. n unstamped cheque 
BUTLER v. VANS Weg 873), 9 N. S. R. PART XXV. pearl SUB-SECT. 3. is admissible in evidence & may amount 
(3 G. & O.) 171.—C to an earpest or part payment.—SYKES 


$8254 vii. 





PART XXV. SECT. 2, SUB-SECT. 2. | Mmissory note, _ bei 


insufliciently 


en ved, is inadmissible in evidence, 


sm. Z'ime for stamping.|—HiENDER- t to recover the principal debt 

184. hare d on the acknowledgment con, 
tained in a contemporaneous rece pt 
mentioning tho loan & referring to the 


SON v. GKSNER (1866), 25 U. C. R. 
aeas 


ae Jom Meld: am promissory 
Rate: before being negotiated could be 
stamped hy the maker on tho day of 
the making thercof, though after it had 
been signed & indorsed by the payee.-— 


promissory note, 


i Ce, 


GOVIN)D at Vv. 
SINGH (1929), I. L. 
IND. 


1s 


maintainable.-— 


Loy 
52 All. 169. 


. a 

-J]—Where & pro- B v. GECK, [1920] 1 W. W: R. 741.—CAN. 
= 

'R. 


PART XXV. SECT, 6, SUB-SECT. 1. 
ee ee J 


TRAVI 
v. GLASTER (1870), 2 Han. g15 CAN. 


fii. —— 
Nova SootTia v. CUSHING (1882), 21 
N. B. I. 498,—CAN. 





tee tnesamnba c aan mecca .}-~B 
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BILLS OF LADING. 


See SHIPPING AND NAVIGATION. 
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BILLS OF SALE. 


Vol. VIL Cases 6—98a. 


Part I—Objects and Application of Bills of Sale Acts. 


6. Add. Annotation :—Refd. Nationa] Provincial & Union Bank of England v. Lindsell (1921), 


91L. J. K. B. 196. 


Part Il——What Transactions are Bills of Sale and require 


11. Add. Annotation :—Refd. French v. Gething, 


{1922] 1 K. B. 236. 


Registration. 


807. 








15a. ——— Sale—Re-letting to seller.|}—Bnirisu, | 90. 
Rattway Trarvic & E.ecrric Co. v. Kann, 2 Ch. 211. 
[1921] W. N. 52. 98. Add. 

85. Add. Annotaticn:—Refd. Re Wait, [1927] 

1 Ch. 606. 807. 

41. Add. Annotation:—Refd. National Pro- | 938. 
vincial & Union Bank of England v. Lindsell 
(1921), 91 L. J. K. B. 196. 

44. Add. Annotation eee & Apld. French 
v. Gething, [1922] 1 K. B. 236. 

82. Add. Annotations :—As to (1) Consd. Wright- 


son v. 
K. B. 807. 


Cenc et AOL eee niet 


PART I. 


i, Protection. of creditors.j-~ 
Bills of Sale Act, RK. S. A., 1922, 0. 151, 
is not intended to do anything further 
than to stop a buyer of goods who 
has not registered a hill of sale & who 
in not in possession of the goods from 
claiming, as ugainst creditors of the 
betel jn possession, that he had 

ought the goods from said percon. 
It is not the intention of the Act that 
the buyer of @ chattel who leaves it 
in the possession of the vendor until 
it can be sold again & then sells it & 
Inakes delivery to a person who takes 
it. away is to be deprived of the pro- 
ceeds of the resale by reason of 
garnishee or other proceedings taken 
by creditors of the person in pos- 
session before the resale & delivery. 
Fle AYLING, HOYAL BANK OF OANADA 
» Tikynek & AYLING, [1930] 1 
W.W.R.102; 1D. L. R. 68.--CAN, 


ga. ille of Sale d& Chattel Mortgage 
Aci, R. SS. M., 1913 ( 17 -—N Not 
applicable to mortguge of equity in 
mortgaged goods.}—The above Act does 
not apply to a chattel mtge. which 
expressly covers not the goods thern- 
selves eatanrad to therein but any 
interest or equity which mtgor. may 
have in them after the claim of a 
prior named mtgeec. shall have been 
boats von ees) ae as Pe 

ROWNSTONE 176; 
(1925) 2 W. W. BR. 348; 35 Map. L. R. 


2 rae eee ee cee mae te ee ote 





a Crop Pa Act, 1924 (c. eh 
2, 3-——-Hifect of—Atienation by 
vendor or epeoah tig Cror 


PAYMENTS Age, Re Bites oF SALE & 


CHATTEL MORTGAGE a . 9286), 36 
Man. L. R. 34; [1926] 2 W. W. R. 
844.—CAN, 


sd. Contract made outside jurisdiction 
—Provincial Act not applicuble.j}~ 
NaTIonaL Casn ReoiaTer Co. ov. 
LOVETT, Moore v. NATIONAL Case 


McArthur & Hutchisons, 
As to va Refd. Peldcaateo v. 


| 


[1921] 2 


ee —_ —_ ee eee 


REGISTER UO. Pata 1H... BR. 321.— 
AN. 

sf, Wito may be“ creditor "'-~T'rustee 
in bunkruptcy.|--~-A. trustee In bkpcy. 
is a creditor witbh, Bills of Salo Act, 
RS. ON. SS. 3923, uu. 401, 8. KR lle 
SATISFACTION STORES, 11929) 2D.L. ht. 
435; 60 N.S. Kt. 357.—-CAN. 


PART Il. SECT. 1. 
- of@lt Add * revad,, (1920])3 W.W. RR. 


PART Ii. SECT. 2. 
am. Declaration reserving to maker 
powers of management & disposition—- 
No power in ceatui que trust ta seize 
or take — possession.) —-PURCELL — v. 
Depory Frpikal TAXATION COMR. 
(1920), 28 C. y.. R. 77.--AUS. 


PART IJ. SECT. 3, SUB-SECT. 2. 
Fr i, Add *‘ revad,, [1922]3 W. W. RK. 
4 ne 


PART Il. SECT. 4. 


Goods paid for tut not de- 
ered. }—-Held: registrution not re- 
quired under Bille of Sale Act. in order 
to protect purchaser’s right to goods 
subsequently manufactured & paid a) 
under the agreeinent, ne propery an 

which had passuid to him but which 
were still on vendor's promiaes.— 
ALLEN-STOLTzi& LUMBER Co., eit 





SuMMIr LAKH LUMBER Oo., 
{1920} 3 W. W. RR. ee 

sp. ‘* Customer's ecment "* —- & 
** trust vecetpta.’}-He. JOMINION SIIP- 
BUILDING & ReErain Co., LTp. ( 1923), 
ea I. i. 485; 24 oO. W. N. 30.— 
CAN. 


PART II. SECT. 5, SUB-SECT. 4. 

80 j. Following alleged sale to rendor.) 
—C. purchased an automobile, paying 
partly in cash & partly by post-dated 
cheque. [Later requiring money to 
finance his businesa, he borrowed 


l 


Annotation —-Refd. 
McArthur & Hutchisons, 


McArthur & Hutchisons, [1921] 2 K. B. 
Add. Annotation :—Apld. Ite Allester, [1922] 


Wrightson vv. 
(1921) 2 K. B. 


Room on borrower’s premises. ]— 


other goods being in those two rooms. 
terms of the transaction were recorded in 


ee 


| pddreased to pit. 
| A ebeque for the bulance of the amount 


' wiileb 


Deft. co., in order to secure pltf. against loss 
on a certain contract 
pitf. giving further time within which to pay 
for the goods, set aside certain specified goods 
in two rooms on defts.’ premises, which were 
locked up & the keys handed to pitf., no 


t & in consideration of 


‘The 


eee eee ee hk 


$1,400 from aul isine in roturn a 
hire- ‘purchase agreement an to the 
automobile. © continued in  pos- 
seasion of the car :-—~Held : the docu- 
ment was un assurance & camo within 
Bills of Sale Act.—rier (RR. BP.) & 
Co, v. Scaner (1920), 20 B. CGC. RR. 
7U.--CAN. 


80 il. -}e~ A. an eniployee of pitt. 
C’0O., being desttous of obtaining a new 
motor car for the purposes of hia work, 
arranged with an offfteer of pltf. that 
the eo, would advance him 4200) to 
chnuble bin to purehuse the car. A 
selected co car & signed an order for 
it dn bids own name, & an invoice 
was jssued to A. 





owlhy on the car wus given by the 
pltf, to <A., who handed jt to the 
vendor, The co.’s ledgor showed the 
amount of the cheque 46 an advance 
to A. Ap security for this advance 
A. entered jnto a hire-purehase agree- 
ment with the co.. whereby the co. 
purported to Jet the car to A. upon 
the usual terms of 2 hire - purchase 
agreement. The agreetnont was not 
registered as uo Hi of pale, & A. aub- 
sequently sold the car to deft. Ju an 
action for detention :—-7Jeld s the et. 
was not conchided by the form Into 
the parties had thrown the 
transaction, but was entitled, & indoed 
bound, to inquir into {ts ren) nit, Ure 3 
the transaction between A. & pitt. 
amounted to an advance by pltf. to 
A. on the security of the car: the pltf. 
could not make out Its title Inde- 
peudently of the bire-purchase agree- 
ment, Which contained a Icence to 
take possession of # personal chattel, 
& was consequently a bil of aale wit hin 
Instruments Act, 1915, 5. 127, & tho 
agreement not being registercd an a 
pill of sale wasn void, & deft. was 


' entitled to succeed. —-AURBTEALIAN 


METROPOLITAN LiF ASSURANCE Co., 
LTp. cv. Lea, (1928) V. L. R. 29.-—AUS. 


Cases 988a—138b. 


97. 


98. 


98a. 


two letters written by deft. co. to pltf., one 
letter written before the keys were handed 
over, & the second letter subsequently. The 
second letter contained the words: ‘' The 
goods to be locked up, the keys in your 
possession, & you to have the right to remove 
same as desired.’”’ The co. went into liquida- 
tion & the liquidator claimed that the trans- 
action was invalid under Companies Act, 
1908 (c. 69), 5s. 93 (1) (c), as being a charge 
created or evidenced by an instrument which 
if executed by an individual would require 
registration as a bill of sale. Pitf. brought 
an .action claiming a declaration that the 
goods were in his possession, & that he was 
entitled to remove them :—Held: possession 
of the goods arti to pltf. by the delivery 
of the keys of the rooms in which they were 
locked up, notwithstanding that those rooms 
were on defts.’ premises, inasmuch as defts. 
had conferred upon pltf. a licence to make 
the necessary entry in order to use the keys, 
which licence could not be revoked, & there- 
fore the transaction was valid as against the 
liquidator, & pltf. was entitled to remove 
the goods.-—-WRIGUTSON v. McARTHUR & 
Hutcursons, [1921] 2 Ik. B. 807; 90 L. J. 
K. B. 842; 125 1. T. 383; 37 T. L. I. 575; 
65 Sol. Jo. 653; [1921] B. & C. R. 136. 


Add. Annotalion :— Consd. French v. Gething, 
[1922] 1 K. B. 236. 


Add. Annotation :—-Refd. National Provincial 
; oe eae Cage . Lindsell (1921), 
1 4 J 


Letter assigning chattel in hands of third 
party—Or proceeds of sale—As security for 
overdraft.|—-Tho owner of a motor car 
which was in the hands of deft., a motor 
engineer, for the purpose of repairs, & which 
he had instructed deft. to sell on his behalf 


ENGLISH AND EMPIRE Dicsest SUPPLEMENT. 


when repaired, had an account at pltfs.’ 

bank, which was overdrawn. Being re- 
quested by pltfs. to give security for the 
overdraft he wrote to deft. a letter authorising 
him ‘to hold the car to the order of ”” the 
bank “ or the proceeds when sold,’”’ & sent 
a copy of that letter to pltfs. The letter 
was not registered as a bill of sale. The car 
having been sold & the price received by 
deft., pea claimed the proceeds :—Held : 

the le ter in question created one entire 
charge upon the car & the proceeds which 
represented it, & the equitable assignment 
of the proceeds could not be severed from 
the assignment of the car itself; the letter 
was consequently a bill of sale "& void for 
want of registration & for non-compliance 
with the statutory form.—NATIONAL PRO- 
VINCIAL & UNION BANK OF ENGLAND v. 
LINDSELL, [1922] 1 K. B. 21; 91 L. J. K. B. 
196; 126 L. T. 319 i 66 Sol. Jo. (W. BR.) 113 
[1921] B. & C. BR. 2 


Annotation ety Re North ee Produce & Supply Soc., 
[1922] 2 Ch. 


104. 
108. 


110a. 


112. 


Add. oe :—Expld. & Apld. Shears 
v. Jones, [1922] 2 Ch. 802. 


Add. Annotation :—Consd. Re Johns, Worrell 
v. Johns, [1928] Ch. 737. 


.]—An agreement to execute a bill of 
sale, to secure payment of a debt, in the 
event of the debt not being paid by a certain 
date, is a bill of sale within 1882 Act, & is void 
unless the requirements of that Act as to 
registration are complied with.—-SnEears & 





Sons, Lip. v. Jones, [1922] 2 Ch. 802; 92 
I. J. Ch. 28; 128 L. T. 218; 66 Sol. Jo. 
682; [1922] B. & C. R. 211. 


“dd. Annotation :— Refd. as Picci Ex p. 
Trustee (1925), 134 L. I. 2 


Part [ll.—Instruments not within the Expression “ Bill 


19 
of Sale. 
128. Add. Annotations :-—Folld, French v. Gething, | 


188. 


188. 


{1922} 1 K. B. 236. Refd. Canvey Island 
Comrs. v. Preedy, [1922] 1 Ch. 179. 


Add. Annotations :—Refd. The Harlow, [1922] 
P. 175; Merchants’ Marino Insce. v. North of 
England Protecting & Indemnity Assocn. 
(1026), 42 T. LL. R. 724. 


Add. Annotation :-—Retd. Re Allester, [1922] 
2 Ch. 211. 


188a. Letter of trust on redelivery for realisation of 


pledged bills of Iading.)—A limited co. 
pledged bills of lading with a bank to secure 
an overdraft. When it was time to sell the 
goods, the co. in accordance with the well- 
established mercantile practice obtained the 
bills of lading from the bank for realisation 
on the terms stated in the usual letter of 


trust pelver by the co. to the bank, to wit, 


2 


that the co. received the bills of lading in 
trust on the bank’s account & undertook to 
hold the goods when received & the proceeds 
when sold as the bank’s trustees & to remit 
the entire net proceeds as realised :—-Held : 
the letter of trust was not a bill of sale at all 
within the definition of 1878 Act, 5s. 4. 
Semble: if it had been so, it would on the 
evidence have been a document ‘“‘ used in the 
ordinary course of business”’ within the 
exception in that definition.—He ALLESTER 
(D.), Lrn., [1922] 2 Ch. 211; 91 L. J. Ch. 
797; 127 L. T. 484; 38 T. L. R. 611; 66 
Sol. Jo. 486; [1922] B. & C. R. 199. 


138b. Agreement for sale of growing crop.]-—— An 


agreement for the sale of a growing crop is a 
transfer of ‘‘ goods’ within 1878 Act, s. 4, 
& is therefore excepted from the definition 


of ‘ oy of sale’’ in that act: as “Peing & 


PART Il. SECT. 6. | PART ITL SECT. 5. o"Bmues e Srmpons & ; nea : 
st. To give securily -— Registration R. 
necessary. )— He MCINTYRE, TRUSTEE v. » Lien note—No collateral contract W. W. R. 176; 21 Sask. L be a7 
CANADA MxTAL Co. ae (OBE or 1925) | to tipiinafes property in goode back te |; CAN. 
2D. L. R. 689; 50. B 9.—CAN, | seller.)—Held: not a chatte] mtge.— | 


160. 


168. 


“transfer of goods in the ordinary course of 
business of any trade or calling.” —StrruEn- 
SON v. THOMPSON, [1924] 2 K. B. 240; 93 
L. J. K. B. 7713 131 L. T. 279; 88 J.P. 
142; 40 T. L. R. 5133 68 Sol. Jo. 536; 22 
L. G. R. 859; [1924] B. & C. R. 170, C. A. 


144a. ——_— —— Society incorporated under In- 


dustrial & Provident Societies Act, 1893 
(c. 39).)—Upon a claim by a debenture-holder 
in the winding up of a society incorporated 
under the above Act to be declared a secured 
creditor, the question arose whether the 
debenture, by which the property of the 
society present & future was charged to 
secure the repayment of the principal sum 
& interest, was void by reason of Bills of 
Sale Acts, as to all or any of the assets of the 
society thereby charged :—-Held: (1) the 
society was not an incorporated co. within 
the exception from 1882 Act, mentioned in 
sect. 17 of that Act; (2) the property charged 
by the debenture, although described in 
general terms, was severable ;_ &, accordingly, 
the debenture was a valid charge upon such 
of the assets of the socicty as did not consist 


Vol. VII.—Bills of Sale. Cases 188b—196a. 


148. 


149. 


151. 


155. 


156. 


158. 


of personal chattels within 1878 Act, a. 4.— 
Re Norta Wars Propuck & Supriy 
Socrgsry, [1922] 2 Ch. 340; 91 L. J. Oh. 415 ; 
127 L. T. 288; 38 T. L. R. 518; 66 Sol. Jo. 
439 ; [1922] B. & C. R. 12. 
Add. Annotations :—Refd. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340 ; 
National Provincial Bank of England v. 
Charnley (1923), 93 L. J. K. B. 241. 
Add. Annotations :—Refd. Re North Wales 
Produce & Supply Soc., (1922] 2 Ch. 340; 
National Provincial Bank of England v. 
Charnley (1923), 93 L. J. K. B. 241. 
Add. Annotation :—Apld. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340. 
Add. Annotation :—Apld. Lemon v. Austin 
a Investment Trust (1925), 1383 L. T. 
90. 
Add. Annotations :—-Consd. Lemon v. Austin 
Friars Investment Trust, [1926] Ch. 1. Refd. 
Dey v. Rubber & Mercantile Corpn., [1923] 
2 Ch. 528. 
Add. Annotation :—-Refd. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340. 


Part IV.—-Subject-Matter of Bills of Sale--—“ Personal 
Chattels.”’ 


v. Higgins, [1926] Ch. 794. 
North 


Add. Annotation :—Refd. Re r 
Produce & Supply Soce., [1922] 2 Ui. 340. 


rere ngs 





PART III. SECT. 6. 


Add. Annotation :—-Refd. Herbert’s Trustee 
Wales 


190. 


Add. Annotation :--Distd. Stephenson — v. 
Thompson, [1924] 2 K. 1. 240. 


196a. Growing crops.]—-S71EPIUENSON v. THOMPSON, 


= ee er Ft AR oe ENTE EL A A ce A SE pe et nine WO Te ee 


may not be the property of the grantor. |} 


No. 138b, ante. 


Dn ee eee a Nees mee cen EE OY ee ot cn nee IT ee ee ne ee Ha 


even ju pact.--NORTH AMERICAN 


142 ~~ siv. ——.) ~- GORDON 
MacKay &Co.. Lip. v. CaviraL TRUST 
Co.. Lrp., {1927)2 D. Le. Re. 1100; 
S.C. R. 374; 8C. B. RR. 216.---CAN. 

142 Vv. -—---> e-—Re DOMINION 
CHOCOLATE Co., (1931) 2 DD. LL. i. 
814.—CAN., 


PART IV. SECT. 1. 


sy. Sale of dwelling-house for re- 
movral.J—A sale of a dwelling-house 
with the intention on the part of the 
vendor & purchaser that it shall be 
romoved from the land on which it is 
situated is a sale of a chattel within the 
meaning of sect. 9 of the Bills of Sale 
Act, R.S. A., 1922, ec. 151.—WADE v., 
Municran Diatricr OF GOLDEN 
IENTRE, (1929] 2D. L. RR. 7793 1 
W. W. R. 901; 24 Alta, L. KR. 1.~— 
CAN. 





9zZ. Goods not properly of grantor.)-—-- 


The purchaser of a motor car under an 
uncompleted conditional sale agrec- 
ment orally agreed to sell it to his 
father in consideration (inter alia) of 
the latter’s assumption of the payments 
duce the original vendor; but there was 
not. sufficient change of possession to 
satisfy Bills of Sule Act if it applied to 
such a transaction. After the father 
had paid off the vendor the car was 
seized under an exccution against the 
son :—Tleld : 


the transaction was not | 


a “sale, assignment or transfer” of ; 


the car; its only effect was to give the 
father an equitable interest in the car 
which did not depend upon the 
delivery of possession; &, therefore, 
it was not affected by Bills of Sale 
Act then in force, R. 8. A., 1922, 
which did not provide, as does the 
present Act, 1929, s. 27, that it shall 
apply to bills of sale altbough the goods 


! 
i 
i 
| 


| 
| 


~ Bovpa Harsing, PLY3ELd We. W. A, 
5993; 2D. I Lt. oGa.-- CAN. 


PART IV. SECT. 2. 


a i. Goods in possession of third 
party—Claiming possession on his oum 
behalf.jJ-—-Held: Bills of Sale Act did 
not aprly.~-~PRere vt. LAUZON & Frn- 
somM, [1923] 3 D. Le. Ke. 115235 52 
QO, lL. hi. 334.—-CAN. 


PART IV. SECT. 3. 


167 ii, ——.]}—-The assigninent by 
way of security of a chattel, the subject. 
of a hire-purchase agreement & which 
at the date of the assignment was in 
the possession of the hirer, who was 





not in default. under the hire-purchase ! 


agreement, is an assigninent of a chose 
in action within s. 3 of Dills of Sale 
Act, 1898.--~MoTorR Crirpits, Lip. v. 
W. I. WoLLAsTon, Lp. (IN LIQuipa- 
TION) (1929), 29 8. RO N.S. W, 227; 
46 N. Ss. W. W. N. 4%3.—AUS. 


PART IV. SECT. 4. SUB-SECT. 2. 
197 iva. —------,}-JACKSON wv. PEN- 
FOLD, [1981] 1D. I. Rt. 8$08.-—CAN. 


PART IV. SECT. 4, SUB-SECT. 3. 


o i, —----.}-—When a mtgee. enters 
into possession, he becomes entitled 
to eny crops growing on the land as 
aruinst a mtgee. of the crops under a 
chatte]) mtge. executed after bis mitge. 


& before possession taken; bnt, If 
the crops are cut at the time of 
possession taken, the holder of the 


chattel intge. would have priority.-— 
HARRISON Vv. CARBERRY ELEVATOR Co. 
(Man.) (1908), 7 WwW. L. R, 535.—CAN, 

ai, —— Challel morigage including 
cut ain—Amount of cut grain not 
spectfied.}—Held : mtge. not valid 


3 


rr a et re 


LUMBER Co. » BANK OF MONTIWAL, 
(W922; 1 W. W. RR. 1265: 65 DL. RR. 
$448; 15 Sask. L. J. 375.--CAN, 

a ii. Tease by mortgagee tn 
possession to guarantor of mortgagor's 
debt to bank. Profits from crop to be 
applied iin reduction of debt.j—- Meld : 
the above arrangement did not violate 
Chaltel Mtge. Act, | S. c., 1920 
(c. 200), 8. 20, ag an attempt to create 
aw sceuritvy on & growing crop, since ib 
did) not come within any lostmianent 
mentioned therein. BURNS & HROWN 


vw. AGULAUF & Dorn (Sask.), [1926] 
1 W. W. Rk. 043.— CAN, 
197 x. —~.)}--Security on grain 


given toa bank in Oct. 1921, in respect 
to udvances made in the spring of 
1920 :--/leld : Invalid in respect. to 
1921 crop as there was no proof that 
1921 crop was intended as the security, 
& if there was such on pyreement made 


! in 1920 as to 1921 crop it was bad as 


covering property not then in exist- 
ence.—NonrTH AMEIUCAN LUMBER Co. 
op HANK OF MONTREAL, (1922] 1 
W. W. RR. 1265; 646 D. Th. it. 348; 
15 Sask. L. R. 375,.--CAN. 

197 xi. —-—.}--Fleld : an agreement 
only fotended to operate as security 
for payment, payable when the crop 
was harvestod, wis vold under RK. 8. M,, 
1913 (e. 17), 8. 33.—HAACALL v. ROYAL 
BANK OF CANADA, [19023] 2 W. W. KH. 
504; 33 Man. L. RR. 230.---CAN. 


197 xii. ——.)}--Jleld: uw security on 
cropa to be grown in futuro war 
invalid under HK. 8. S.. L820 (ce. 200), 
a. 20.—RicHLaAND Farm, LTp. v. 
Re (1923) 3 W. W. It. 74.-- 


2 





197 xili. -J-—-DALTON 1», HATON, 
1924) 1 Db. L. RR. 493; 1 W. W. RK. 
246 ; 18 Sask. Il. R. 92.-—-CAN. 


Cases 2130 —237a. 


213a. ——— Substantial accurac 


220. 


228a. --——- ————  & 


ene tn a 





ENGLISH AND Empire Diaest SuPPLEMENT. 


Part V.-—Statutory Requirements. 


—Payment of loan 
by cheque.]—Pltf. granted a bill of sale over 
certain furniture to a money-lender, &, as she 
was unable to pay him the first instalment 
when it became due, defts. agreed to advance 
to her £1,000 on another bill of sale for the 
purpose of paying him off & of having her 
furniture released from the first bill of sale. 
Pit£. accordingly received a cheque for £1,000 
from doefts., & after receiving it she executed 
the second bil! of sale, which stated that the 
consideration for it was £1,000 paid to pltf. 
In an action by pltf. to restrain defts. from 
disposing of the furniture comprised in the 
second bill of sale, pitf. relied on 1882 Act, 
s. 8, & she contended that the real considera- 
tion was the payment off of the money- 
lender & the release of her furniture from the 
first bill of sale :—Held: the consideration 
for the second bill of sale was the loan of 
£1,000, & as a cheque was a good payment 
until dishonoured there was no need to state 
in the second bill of sale that the payment was 
by cheque, & therefore, as the consideration 
was correctly stated in the second bill of sale, 
the action failed.—D’Usmz v. TRAPrics & 
DISCOVERIES, Lrv. (1924), 40 T. L. R. 441. 


Add. Annotation :-—Consd. Stott v. Shaw & 
Lee, [1928] 2 K. B. 26. 


grantor’s creditors paid by 
grantce.}|—(1) On June 24, 1925, the partics 
to w bill of sale for £1,000 entercd into an 
agreement that the grantee should pay, as 
he then did, £600 to creditors of the grantor 
in satisfaction of their debt, that the existing 
bill of sale should be cancelled, & that the 
grantor should give to the grantee a new bill 
of sale for £1,600. The new bill of sale 
provided that ‘fin considcration of £1,600 
paid to” the grantor ‘‘ by ” the grantees “* on 
June 24, 1025,” the grantor auaiened the 
chattels to the grantee :—Held: the new bill 
of sale truly set forth the consideration for 


ee NTIS RE eS ENTE el ee An ta Ne I + OR > a Nee rte meee 








237. 


237a. 


eT aeodtianiaeaaememment 


wok it was given, as required by 1882 Act, 
s. 8. 
(2) A bill of sale provided that the grantor 
would pay the grantee the principal sum of 
£1,600 with the interest then due ‘on 
Dec. 24, 1925.” A contemporaneous mtge. 
of other property, given as part of the same 
transaction & as a collateral security for the 
principal sum, provided as follows: ‘‘ The 
mtgor.” (the grantor of the bill of sale) 
‘‘ hereby ig deta with the mtgee.”’ (the 
grantee) ‘‘ pay to him on Dec. 24 next 
£1,600 de interest thereon, & it is hereby 
agreed & declared that (subject to the right 
of the mtgee. to require repayment of the 
principal on Dec. 24 next according to the 
foregoing covenant by the mtgor. or at any 
time thereafter) the principal money hereby 
secured shall be repaid by instalments of not 
less than £20” on specified dates; these 
provisions not being contained in the bill 
of sale :—Held: the bill of sale by being 
made contemporancously with, & as part of 
the same transaction as, the mtge. containing 
that clause for repayment of the principal 
by instalments, was not made or given subject 
to a ‘defeasance or condition’? within 
1878 Act, s. 10 (3), & the fact that that 
clause was not contained in the body of the 
bill of sale or written on the samme paper or 
parchment therewith did not avoid the 
registration of the bill of sale under that 
suh-sect.—Strorr v. SHaw & LEE, Lrop., 
[1928] 2 K. B. 20; 97 L. J. K. B. 556; 139 
I. T. 302; 44 IT. L. R. 493; [1928] B. & 
%® KR. 24, C. A. 


Add. Annotalion :-—Distd. Henshall »v. Wid- 
dison (1923), 130 L. T. 607. 


——.J]—Pltf., H., had had a number 
of betting transactions with deft., W., a book- 
maker, since 1918. Pltf. lost various bets 
& paid his losses by cheques. He won other 
bets for which he was paid by various cheques. 











197 ————, F—ORTEN 0. DYER k if, -——— Meld: the chattel | between the priec of the quantity 
age 1599) 4 Nn. ha Ri. 1084; 1 | mtge. in question, which was given on | referred to in the mtge. & the quantity 
N., 382,-—-CAN w growing crop for the purchase- pie’ | delivered was to be paid by the mtgor. 

Piette, oak, dec baseien r. ANDER- of seed grain, was pond & valid.—- | 
FembkR ve. ROMANCLEWICZ yea) = could not. be inferred from tho above 


aon & NonTucen Kievatror Co. » LTN. 
EKMAN & ProcTror & MALLERY, [19213 
3 W. W. RR. 39.—CAN. 


——- 


D. dak 400; (1928) 2 W. W. E 


facts that the consideration set. forth 
in the mtyge. & affidavit was not tmily 


k 1. ——— Transaction not bond fide. )}-— 
Pitf. claimed the right tu tako certain 
wheat in AK possession. <A. wanted 
pone Of it for seed. It wre agreed that 
pitf. would purchase the wheat from A. 
at a price Which war equal to the 
amount of A.’s indebtedness to plttf., 


ea. Binder twine chattel mortgage— 
To secure price of twine used in previous 
year.}—Held; may be validly granted 
in the following your over the crops 
of that yoar, & Is entitled to prioritr.— 
PENNELL t. ae Bank oF CaNnaDa, 


S pltf. would immediately re-sell it 

to A. aba price per bushel which made | PART V. SECT. 1, SUB-SECT, 2.—A. 
the total price at about the anme as on b {. —— —— Not aanount sceured.}— 
pitf.’s purchase. ‘This was carried ont, | penron w, INTERN ATIONAL HARVESTER 
remit nd elt tute: oti Co., (1926] 2D. L. RR. 9623 (1926) 
vrop to be grown Meld: an did 2W. wy: 118; 22 Alta. L. HR. 1023.— 


not require’the whole of the whGnk for 
saved, & as-:the price fixed had no re- 
lation to the value of the wheat but 
was fixed with reference to the debt 
owing by A. to pltf., the actual value 
hone muoh leas than the price agroed | 
on, the transaction could not. be cou: 
sidered a bond fide sale to A., & plitf.’s 
mtge. was inva oe e. TORNEY | 
(Sask.), f1933} 3 D. L. R. 1038) 
WwW. be R. 8763 revay., (1923) 


a a 


FS 
I 


PART V. SECT. 1, SUB-SECT. 2.—B. 


fi. ---— Seed-grain — mortgage.J— 
A rnced-grain mntee. & the atidavit of 
bona fides stated that it was given to 
sccure the price. mentioning It, of 
330) bushels of barley ** purshased ” 
from the mtgee. The evidence showed 
that the mtgor, took delivery of only 
$20 or 321 bushels. There was no 
evidence indicating that the difference 


4 


for anything but barley :—Held: it 
| 
# 


atated.—-HORTNEKSS t, FEFCHAK, [1931] 
2 W. W. it. 267.--CAN. 

hi. Misstutement aato currency.) 
—~The fact that. a bill of sale states that 
the consideration waa paid in ‘‘ lawful 
money of Canada,”’ 





whoreas it was in 
fact paid in United States currency, 
dees not invalidate the bij] of sale.— 
First NATIONAL BANK or = MIN- 
NEAPOLIS Vv. MANN - CONWAY, eee 


3.D. i. R. 648; (1925) 2 W. 

525; 19 Sask L. 546. CAN. 

PART V. accede 1, SUB-SECT. 2.— 
» (&). 


—— ——-, }— Mowat v. CLEMENT 
atti) 3 7 Man. L. R. 585.——CAN, 

———— —--—-, }— te GAUDREAU, 

Esp. AY. Ww Nowar BANK OF CaNaDa, [1932] 


.-R. 79; 686 D. L. R. 831.— 

fi. ——- ———— & notes under discouns 

—Notes ly taken igo oy 
grantee: ee : the ttel 


was Vv d.—F1a5 v. HIGGINe (1884) 
Man. L. R. 65.— ; 


273. 
279. 


282. 


Eventually, pie obtained judgment against 
deft. for £692 10s. Execution was levied at 
the instance of the judgment creditor where- 
upon deft.’s wife, claimant in the interpleader 
proceedings which followed, claimed the 
goods seized, alleging that they belonged to 
her because her husband, the judgment 
debtor, had given her a bill of sale covering 
them to secure the repayment of a sum of 
£600 which she had advanced to him. The 
judgment creditor contended that the bill 
of sale was bad because it did not truly state 
the consideration. The bill of sale contained 
the words ‘‘In consideration of a sum of 
£600 now paid...” & the judgment 
creditor said that the £600 was not paid at 


the time of making the bill of sale, & therefore | 
was not “ now paid,” as therein stated, but | 
was paid some time later. It was therefore | 


contended that the bill of sale was not a good 
bill of sale because the statement that the 
money was ‘“‘ now paid ’’ was untrue. Accord- 
ing to the evidence, deft.’s wife had borrowed 
the £600 from her mother to help her 
husband, & she handed the £600 over to her 
husband to pay his debts at 6 p.m., on the 
same day that tho bill of sale was executed :—- 
Held: there + 4s evidence in the present case 
on which the county ct. judge could find that 
the £600 was ‘‘ now paid ” within the meaning 
of the statement in the bill; the bill of sale 
was executed, & the moncy was paid over 
by claimant at substantially the same time; 
the bill was therefore valid & the appeal 
must be dismissed.—HENSHALL 7. WIDDISON 
(1923), 180 L. T. 607, D. C. 

Add. Annotation :—Refd. Commercial Credit 
Co. of Oanada v. Fulton, [1923] A. C. 798. 
Add. Annotations :—~-Refd. Westeu v. Fair- 
bridge, [1923] 1 Kk. B. 6673; Gordon v. 
Goldstein, [1924] 2 K. B. 779. 


Add. Annotation :—-Consd. Wilkins v. New : 302a 


Saville Securities & Hawkings (1922), 39 | 
T. L. I. 85. 


283a. ——- --— Rights under preceding oral 


agreement.|—Where, after oral negotiations, 
a bill of sale of furniture is granted tu secure 
a loan of money with an agreed sum for 
interest, & the bill is found to be bad, the 
lender is ertitled to recover the principal | 
money lent & interest by virtue of the con- 
tract created by the oral negotiations which 
preceded the granting of the bill of sale.— 
Witkins v. New Savi..e Secuntiries, Lirp. 
& Hawskinas (G. F.) & SON (1922), 38 
T. L. R. 85. 


Annotation :—Folld. Bradford Advance Co. v. Aycra, {1924} 
W.N. 152. 
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under 1882 Act, s. 9, it is void for all purposes, 
including the covenant to pay interest. But 
where a loan has been negotiated purporting 
to be under a bill of sale which turns out in 
fact to be void, an action will lie for money 
had & received, with an obligation to repay 
the loan & interest at a reasonable rate.— 
Braprorp APNVANCE Co., Lrp. v. AYERS, 
[1924] W. N. 152. 


288. Add. Annotation :—Consd. Gordon v. Gold- 
stein, [1924] 2 K. B. 779. 


288a. Joint parties—Joint assignment—Of pro- 
perty owned by one party.|]—-By a bill of sale 
a husband & wife, who were therein together 
ealled ‘the grantor’’, purported to assign 
to the grantee the chattels described in the 
schedule thereto, which in fact belonged to 
the wife alone :—Held: inasmuch as “the 
grantor’’ was not the true owncr of the 
chattels at the time when the bill of sale was 
executed, except as against the grantor the 
bill of sale was void under 1882 Act, 5s. 5.— 
GORDON v. GOLDSTEIN, [1924] 2 K. B. 779; 
O4L. J. K. B. 21; 132 L. T. 155; (1024) 
B. & O. R. 245. 

aan :~-Expld. Gumage «. Payne (1925), 42 T. L. R. 


289. Add. Annotations :—-Consd. Westen v. Fair- 
bridge, [1923] 1 K. B. 667; Distd. Gordon 
v. Goldstein, [1924] 2 K. B. 779. 


297. Add. Annotation :--Refd. Commercial Credit 
Co. of Canada v. Pulton, [1923] A. C. 798. 


299. Add. Annotation :---Refd. Ite North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340. 
801. Add. Annotation :-—-Expld. & Apld. fe North 
ae Produce & Supply Soc., [1922] 2 Ch. 
802. Add. Annotation :--Expld. Re North Wales 
Produce & Supply Soc., [1022] 2 Ch. 340. 
F Other property of industrial 
society—-Charged by debenture.|~—/ic Norrit 
WALES Propuck & SupereLy Socirry, No. 
1444, ante. 


329. Add. Annotations :-—Mentd. Edwards © v. 
Motor Union Insce., [1922] 2 K. B. 240: He 
A Bankruptcy Notice, [1924] 2 Oh. 76; 
Russian Commercil & Industrial Bank »v. 
Comptoir d’iscompte de Mulhouse, Banque 
Internationale de Commerce de Petrograd v. 
Goukasson (1924), 40 T. L. R. 837; Ludders- 
field Fine Worsteds v. Todd (1925), 42 
T lL. RR. 62. 

346. For ‘does render the bill of sale void,”’ 
read “does not render the bill of sale void.” 


372. Add. Annotation ;:-—-Refd. Commercial Credit 








283b, —— ——.}— When a bill of sale is void Co. of Canada v. Fulton, [1923] A. C. 798. 
PART V. SECT. 2, SUB-SECT. 1. A ig ad senate of pene for pay- q i. Sa nae t mtge. ote a 
er ment.|\—Held:  gsufficient.--IMPKRIAL | was made by H., be was owner of or 
sb. Situation of chailels ma properly Dennen Yanpss Lrp. v. Fercusox, | one undivided half-sharo in the car :— 


mises generally known.|—Zfeld: seuffi- 


—Desoription by which pre- CocuKsrutrr PLow Co., CLAIMANT, [1 922} Held: notwithstanding the consent of his 


cient, if not likely to mislead & chatteis CAN 
capable of being identifled.—ZIte Com- 7 
rouTER & CUSHION MANUPACTURING PART V. SECT. 2, SUB-SECT. 4. security Hf. became the sole owner did 


Co.. Ex p. 

(Ont.), (1926} 1 D. L. R. 30.—CAN 
sd. One mortgage form attached to 

part of another mortyage form.|—Held : 


void 


INTERNATIONAL HARVESTER Oo., [192 anot. 
2p. L. R. 962; [1926] 2 W. W. 
(1923) 





ENDERSON (J. B.) & Co. 293 v. -—— 


for uncertainty.—HENTON +f sony identifiable, 
er 


B. RK. $ 


6 r instrament cannot suffices; & 
KR. | as to subsequently acquired goods the pi. 


—CAN 


2W. W.HR.133; 65 D. L. HR. 758.— yartner to the mtge., it was valid only 


the extunt of H.’s half share; the 
fact that shortly after giving tho 


Reference to deacrip- | not oporate retrospectively under 
tion in another instrument.}—Held: | Chattels Transfor Act, 8. 21.—-BOWDEN 
goods & chattels must. be su act out on | y, W2., [1921] N. Z L. BR. 249.--N.Z. 
the face of the iustrument as to be 


& a reference (0 | pART V. SECT. 2, SUB-SICT. 6.-- G. 
Rights of grantor.}—The 





& vold.—dJte Russ, | covenant implied fo tnatrumentsa by 
3D. lL. BR. 986; 34 Man. L. hl. 
PART V. SECT. 2, SUB-SEOT. 3. 153; (1923) 1 Ww. W. 
Cc. B. 28. 


sg. Sufficiency of—-Small presenti 


L. | way of security over stock which, while 
KR. 1190; 3 } forbidding the removal of stock withont 
| the gruntce’s consent, permits a sale by 


e 


5 


Cases 417—552. 


417. Add. Annotation :—Consd. Herbert’s Trustee 


v. Higgins, [1926] Ch. 794. 


418. Add. Annotation :—Refd. Herbert’s Trustee 


v. Higgins, [1926] Ch. 794. 


420. Add. Annotation :—Apld. Herbert’s Trustee 


v. Higgins, (1926] Ch. 794. 
420a. 





Jersey cow.’’|—Held: 


7104; 95 L. J. Ch. 308; 
T. LL. It. 5625; 70 Sol. 
B. &C. lt. 26. 
423. 
v. Higgins, [1926] Ch. 794. 
435. Add. Annotation :—Reld. 
_ lee, 11928] 2K. B. 26. 


aati 


the grantor in the ordinary course of 
business, provided that the number of 
stock Is not thereby reduced below the 
num ber stated in the security, does not 
require as a condilion of a valid sale 
that the proceeds be paid to the 
grantee. —-NATIONAL BANK OF NEW 
AALAND v. DaLraury & Co., (1925) 
N. ZT. I. 250.-—N.Z. 


PART V. SECT. 2, SUB-SECT. 8.-—A. 


sh. Attachment after signature bul 
before delicvery.J~ The fact that the 
inventory of zoods & chattels referred 
to in the chattel uatgwe. iu question 
herein was not attached thereto when 
the mtgor. signed the mige. but wos 
watached subsequently held not 1: 
dInvalidate the intre. The inventor, 
Wan attached, under dnsteuctions from 
the intgor., before the mtge, was 
delivered to the imtywee. & before the 
mitgor. had obtatved possession — of 
the goods wader a bill of sale from: tie 
Miigee. Arun ey, Scorer & TeMeLe, 
{UU3.) 1 We. W.R. o8e.- CAN, 


PART V. SECT. 2, SUB-SECT. 8.---B. 


b (p. 70) i. Clause capable of 
different. constructions Insufficient.) 
RovaL BANK OF CANADA vo. ANDEh- 
HON, MACKENZIE t. Royvan BANK OF 
CANADA, (IMIE] Pon G. R. ast: 2 
Le R. 20; revsq., 2D. LR, RRS. 

416 xi, -—-——- —-—- ——-—, + BANQUE 

YD’ Hou pee v. HAYDEN & GILLESPik 
LEVATOR » 11922] 1 WW. RR, 
1054; 63 1D. i RK. 6143 17 Alta. L. Kh. 
277. —CAN. 


416 xii. 


ee, 


wo) The de- 
seription of. ‘the aaads in the chattel 
mitge. im question herein held not to 
be sufileient to satisfy the requirements 
of sect. VT oof Chattel Mortgage Act, 
Ros. a, POZO, ©. 200, whieh provides 
that the woods must be so deseribed 
nate bes readily and easily known and 
(Hstinguished.’’) - MANNING oc. BLA 


Atalay 


(hse, ooOW. OW. OR. S¥es) (19381) 1 
D. L. RR. 6. CAN, 

416 vii. ---- -~— ——.J~ The in- 
solvont assigned to applt. personal 


chattels described at the foot of the 
Dill of sale situate on block 141 ...0.&8 
“all other personal chattels whatsoever 
whether of the kinds mentioned at the 
foot hereof or not which are now or 
during the continuanoe of thiy security 
may be in upen or about the said land 
& clsewhbere.” The insolvent had 
other chattels situated on another 
block of land :—Held : the bill of sale 
did not satisfy the req Sabet ag of a. 9 
of ills of Sale Act, 1888, & the 
onussions contained in the bil of salo 
wero material omissions.—-Re Ronk- 
LACH: KIRDEL  ¢,. ark OFFICtAL 
i (1938), S. ALS. R. 113.— 


j pure bred 
red Pool bee hoe. Moa bill yee sale of cattle 
doscribeud them as “ eight pure bred 


RRA SED 


** Cows, nineteen short-horns & one 
farm stock described 
in the schedule to a bill of sale as above were 
specifically described within 1882 Act, 8. 4.— 

ERBERY’s TRUSTEE v. HIGGINS, [1926] Ch. 
ee L. T. 321; 

O. 


Add. Annotation :—Apld. Herbert’s Trustee 
Stott v. Shaw & 
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Lee, [1928] 2 K. B. 26. 





439a. 


——- —— ——.]—Srorr v. SHaw & 


Lez, Lrp., No. 228a, ante. 


444, 


Add. Annotation :—Refd. 


Wilkins v. New 


Saville Securities & Hawkings (1922), 39 


450. 


453. 


42 


[1926] 495. 


708 ; 
498. 


T. L. R. 85. 


Add. Annotation :—Consd. 
Lee, [1928] 2 K. B. 26. 


Add. Annotation :—Consd. 
Lee, [1928] 2 K. B. 26. 


Add. Annotation :—Refd. Commercial Credit 
Co. of Canada v. Fulton, [1923] A. C. 798. 


Add. Annotation :—Consd. Commercial Credit 


Stott v. Shaw & 
Stott v. Shaw & 


Co. of Canada v. Fulton, [1923] A. O. 798. 


552. 


Add. Annotation :—Expld. Gordon v. Gold- 


stein, [1924] 2 K. B. 779. 


cee es nn ne ee any crete ht eee ements 


red pol] cows named as follows, giving 
the natnes, in the possession of W. 
& pasturing on a named timber 
reserve ” :—Held : (1) the description 
was sufficient, in the absence of evidence 
that claimant had rod ee cows other 
than those covered by tho bill of sale 
80 as to make those covered thereby 
difficult of identification ; (2) the onus 
was on the party attacking the bill of 
sale to show that tho cows described 
were incapable of idontitication evon 
on making proper inquiries.-—ROBIL- 
LARD v. MCCULLOUGH, [1926] 3 D. L. TR. 
178; [1926] 2 W. ‘Ww. BR. 350; 2 
Susk. I. 1. 559.— CAN. 
n (p. 73) i. “© Issue of” named 

“animal? *J—It is not a sufficient de- 
sculption to describe an animal as the 
ixsue of another animal when tho 
animal hag at the date of the mtge. 
eensed to follow its dam for nurture.— 
Rear e. Bewswy, [1922) 1 W. W. hl. 
Nae 65 Dp. L. R, 58; 17 Alta. Ju. ht. 


k (p. 74) 2 —-—— -—-—— —-—.}-~—K ING 
vp. onanion BANK, [1920] 3 W. W. RR. 
295.-—CAN, 


PART V. SECT. 3. 


p i. Iteference in schedule fo 
earlier morlgage.}—OTAGO FARMERS 
CO-OPERATIVE ASSOCN. OF NEW eer 
LAND, Lp. v. He RONAN: [1925 
N. 4% GL. R. 482.— 


PART V. SECT. 4, SUB-SECT. 1. 


466 i. Non-compliance with statutory 
reguirements—How far mortgage valid.) 
— Bills of Salo Act, N. B. 1903 (c. 142), 
a, 5, affords uo protection for a mtge. 
not ‘executed & attested in accordance 
with s. 3 subsequent to another mtge. 
uleo not ‘in accordance with ga. 3. Such 
prior uitee. is good as between the 
partica & those who are not protected 
by s. 5.—ME ADK v. DESCHENE, (1923) 
2D. L. BR. 332.—CAN. 


PART V. SECT. 5, SUB-SECT. 1!. 


o i. --~Chattel mtgus. unregis- 
teved under such an agreement :——fleld ; 
void as against a mtgee. of tho land 
claiming the chattels under a distress 
under an attornment clause in his mtge. 
—NoDovearr & Skcorp, Lrp. ». MER- 
OHANTS BANK OF Canaba, [1920] 1 
Mh aon R. 364; 51 D. L. BR. 309.— 











PART V. SECT. 5, SUB-SECT. 2. 

ei. —— Declaration as to bona Ades 
sworn sir days before execution. }-—~-Held : 
mtge. null & vold aa ugninst the trustee 
in bkpey. of the wntgor.— He Gingons, 
ee L. R. 6198; 50. B. R. 16.— 


PART V. SECT. 5, SUB-SECT. 38. 


492 ti. —— Held: a docu- 
ment not a ‘true copy ” waa null & 


6 





{ 





aoe name ee at seme 


vold against purchasers.-—COMMERCIAL 
CREDIT Co. OF CANADA, LTD. v. FULTON 
BROTHERS, [1923] A. © 798; 93 
LBL. J. P. Cc. 12 130 L. f. 72°: 39 
re 684; [1923] B. & CG. R. 102. 





LAA Ne Oe er TS etal 


PART V. SECT. 5, SUB-SECT. 4.—A. 


o(p. 86) i. ——~ Bill for future ad- 
vances.}—KORBINSON ©. PETERS (1919), 
47 N. B. R. 1.—CAN. 

o (p. 86) ii. Effect of omission— 
Parto fi goods delivered.}—Held: bill valid 
where there was an immediate de- 
livery followed by an actual & con- 
tinued change of possession, & where 

ee had been sold & the proceeds were 

eM in the sheriff’ hands.—K1rean 

oe [1924] 1 D. GL. KR. 6013.1 

W. W. R. 65; . 34 Man. L. Nn. 64.— 





_o (p. 86) fii, -~——~ .]-—COMMERCIAL 
FINANCE Corpn., Lrp. v. CaprraL 
DISCOUNT CORPN., Lip., [1931] 1 
)». ie Rr. se ee 

(p. 86) —~— .}—F 

MeDON AGH (Ont, ), [1926] 3D. L. R. 
36; 7C. B. R. 686.—CAN. 

m (p. 86) i. -——~ ——~ —-—— Omission 
of bg ahah as to knowledge.}-—CRaliG 





) & Co., Lrp. v, GILLESPIE 
1920), 47 O. L. R. 529; 54D. L. FR. 
514.—-CAN. 

a (p. 87) i. Bank tuking mort- 


gage-—Local manager—-Without writen 
authority.|] —~ Hield : sufficient. — Re 
GAUDREAU, Fr p. RoyvaLt BANK oF 
CANADA, [1922) 3 W. W. R. 79; 66 
D. L. R. 831.—-CAN. 

506 va. .-—-While it 
Is very desirable, the absence of date 
Is not fatal, us the Ordinance does not 
prescliibo any form of affidavit.— 
BANQUE D’'HOCHKLAGA v HAYDEN & 
GILLESPIE ELEVATOR Co., |1922] 1 
W. W. R. 1054; 63 D. L. R. 614; 17 
Alta. L. R. 277.—CAN. 


PART V. SECT. 5, SUB-SECT. 4. 


ak. Presumption of accuracy——1bsence 
ae evidence to rebut.|—Re GAUDREAU, 
. RoYalL BANK OF CANADA, [1922] 

at LW. R.79; 66 D.L. R. 8381.—CAN. 


§,'p- B&) f. Necessity for afidavit 
—Lill executed under corporate scal of 
company.}—LivERGOOD rv. TaYLoR, 
ae eget a Ai Dg ets 


(p. 88) EMIS eeuOoD v. 
Hom 11920) # 2 u 67.—CAN. 


k (p. 88) i. 
The absence of the date of execution 
of a chattel mtge. from the affidavit of 
tho witness ren: ore the intge. invalid.— 
NorTH AMERICAN LUMBER Co., LTD 
v. BANK OF MONTREAL, (1922) 1 
W. R. 1265: 65 D. L. R. 348: 
15 Sask. L. I. 375.—CAN. 

k (p. 88) if. arr sas 
LAWSON, Er p. SHANKEY, {1925} 
D.L. Rr. 1100.—CAN. 











— B. 

















Vol. VIl.—Bills of Sale. Cases 648—695. 


Part Vl.—Avoidance. 


648. Add. Annotation :—Consd. Shears v. Jones, 
[1922] 2 Ch. 802. 


672. Add. Annotation: —Expld. & Apid. French 
v. Gething, [1922] 1 K. B. 236. 


673. Add. Annotation :—Consd. French v. Gething, 


ture was not in the*possession or apparent 
possession of the husband within 1878 Act, 
s. 8, nor in his order & disposition or reputed 
ownership within Married Women’s Property 
Act, aes Gers eras e pa iee 

2 [1922] 1K. B. 236; 91L. J. K. B. 276; 126 
eee) shan eae a post-nuptial deed in I. JT. $94; 38 T. L. R. 77; 66 Sol. Jo. 140; 


1922) B. & C. R. 30, O. A. 

May, 1914, a husband gave his wife certain [ : : . 
household fasniture i in the house in which the Add. Annotation :—Consd. French v. Gething, 
husband & wife lived together. The furni- 11921), 91 L. J. K. B. 276. 


673a. 





678. 


ture remained in the house, which continued | 689. Add. Annotation :---Consd. National Pro- 
to be occupied by the husband & wife. The | vincial & Union Bank of England v. Charnley, 
deed was not registered under 1878 Act. Ixe- | [1924] 1 K. 8. 431. 

cution creditors under a judgment recovered | 695. Add. Annotations :--Consd. National Pro- 


in 1920 against the husband levied execution 
at the house. The wife claimed the furniture. 
In an interpleader issue between the wife & 
the execution creditors :—Held: the furni- 


Rc anes eae at Tp ete et eee eaten ete tony cme, ee 


88) i. .]—The 


vincial & Union Bank of England v. Charnicy, 
[1924] 1 K. B. 431; Re Wait, [1926] Ch. 962. 
Refd. Performing Right Soc. Me London 
Theatre of ela, | 124 A. C. 1. 


i nee eniey = oman ars z tae Miage ras eee wage 





ot ne ee ate ce ee ee ee ote as Sas (Sd oe 


ALD ». CAniy, [1923] 3 D. L. R. 1018; 





ree: eee 





n (p. 
affidavit must atrictly «omply with tho 
form in the statute, «: the mtge. is 
void against creditors of mtgor.—Re 
Rarer, Lr p. JAMIEAON, []924) 4 
D.L. R789; 5. B. R. 184.-—-CAN. 

p (p. 5 - ——~—- Omission 
of material fact.}—PROCTOR ©. ANDER- 
BON & NORTHERN HLEVATOR Co., LTp., 
HKMAN & Proctor & MALLERY, [1921] 
3 W. W. R. 49.—CAN. 

d (p. 90) i, —~—--——— ATisstatement— 
Whether bill vitiated.|—Re BLAIR, hz p. 
MAPLE ee ae Co. (Ont.), Pee, 
3D. 1. R.4 - 8 C. B. 329.—-CAN 

r (p. ou — 
eouGH v. aise (1877), 27 C. BP. 309. 

—CAN. 


r (p. 91) ii. ———- -——— Not filled 
in.J}—Held: the affidavit of buna 
fides was. ‘inaufficient.—-MCINTVRE v. 
pen BANK (1885), 2 Man. L. it. 305. 


PART V. SECT. 5, SUB-SECT. 5.—D, 


596 iii. —-— Not stated in morlgage-— 
Slated in affidavit.}—The statement of 
the address of the agent of mtgeec. in 
the affidavit of bona fides is sufficient 
to satisfy the statutory requirements, 
although mtgee.’s address is not stated 
in the mtge. itself. IMPERIAL LUARER 
Yanps, LTp. v. FRERGUAON, COCKSHUTT 
PLow Co., CLAIMANT (1929) 2 W. W. RR. 
133; 65 D. L. R. 758.—C 


PART V. SECT. 5, SUB-SECT. 8. 











I (p. 101) 1. —— ~—-.J—If the 
mtgee., during the currency of a 
mtgo. & before renewal mer 


necessary, takes actual possession of 
the goods & makes no salo or change 
of title, the mtge. remains valid & 
effective bh he We ee BE U. 
Cosre, [1922] . W. R. 465; 70 
D. L. R. 25 a1 ANS 


1 (p. 101) il. S.P.—Re BLack3ury, 


Ex p. MOFFATT, (1925) 2 D. L. R. 1206; 
5 O. B. R. 698.—CAN. 

n (p.102)4. ——- ———.}—Fe NaTHAN 
CRYSTAL, Er p. HAWTHORNE, (1925) 4 
D. L. R. 1078,—- CAN. 

o (p. 102) {. ——~ ——-.}—-R eas 
Ez p. MARTIN (Ont.), [1926] 4 D. L. R. 
703% 7C. B. R. 605.—CAN. 

t (p. 102) i. rsa veitaria filed after 





proper time. a Ae the chattel mtge. 
was void.-— NATHAN sae Mel aedy Ex p. 
HAWTHORNE, [1925] 4 D. L. R. 1078.— 


McoCaBeE 
v. Coe Batata 3 WwW. W. RK. 465; 70 
D. L. R. 2 5 —CAN e 

616 iv. —— ——- ——.}—-McDon- 





ee Ce oe 


2 W. W. KR. 972.—CAN. 

616 v. ———-.]—When an 
order permitting the fillne of a renewal 
statement is obtained on an ex parte 
application while the question of the 
rights of the chattel Bi baie are coram 
judice in otber proceedings, the mtgec.’s 
position should not be taken to bare 
been bettered in any way er hit — 
Re Binns Estrare, [1924] 4 D. lL. QR. 
876; 3 W. W. Rk. 1T3- GAN. 


616 vi. —--- From what date 
time for swubaequent renewals fired. |-— 
McCann v. Coste ee) 3W.W. RR. 
460: oy DD. A $5.—-CAN. 

Wie wilh, —-- —--—.}-—Whoere deft. 
purech. tne: raoda from mtgor.. paying 
full value & ‘new of the mtgo., ‘but con- 
sidered he war entitied as a matter of 
law to rely upen mtgoe.’s failure to 
file renewal: --#/e4¢: deft. was not a 











| deat In good fuith, -—- CANADIAN 


SANK OF COMMERCE vt. MUNTOE, [1025] 
ae L. RR, 368; (1925) 1 W. We R. 1. 


PART VI. SECT. 2, 


r(p. 107)i. ———.} ~LIVERGOOD 
v. ee: (1920) 3° 3 Ww.w W. RR. 67.—CAN. 
r (p. 107) U. ———,}-—Tho 





creditors entitled to the protection of 
Chattel Mtge. Act, R. S. S., 1920 
(c, 200), are all creditors of the seller, 
& not mercly those whose claims have 
beep prosecuted to jJudgment.—Iimsr 
NATIONAL BANK OF MINNEAPOLIS 9, 
MANN & Conway, [1926] 3 D. I. R. 





648; (19251 2 W. W. RR. 525; 19 
eu L. R. 546.—CAN. 
(p. 107) Hh —— ao 


- Creator * in Bills of Sale Act, 
R. 8S. 1922 (ec. 151), 8. 12, Includes 
a siraplo. contract ercditor.— LAPIERRE 
v. TWIin City GRAVEL & CONCRETE 
Co., LTrpo. & TERWILLEGER (Alta.), 
{1926] 3 W. W. ht. 775.—CAN, 

a (p. 107) i. —- Obtaining 
judgment subs 
** oreditors.’’— MICKKLBON vv. NAAd- 
SIMINGTON Co., [1923] 3 W. W. RR. 843. 





t (p. 109) f. ~-—— Hefore judg- - 
ment recovered by  creditor.}—-Held: 
mtgee. was entitled to maintain hee 
Aree as sUCh.—-HENRY v. SEXAMITH 
(1921), 64 DL. KR. 373; 500. L. lh. 
278.—-CAN. 

t (p. 109) if. —-— Subsacquent seizure 
& disposal of goods by grantee.}—-Iicld : 
a detective bill of sale could not be per- 
fected by ao seizure & disposai of the 
goods thereunder as against creditors 
who had already seized the goods under 
execution.—Re Scraaos, {1925} 1 
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nily to sale.)-—Held: | 


| 


eae hi, 240; [1924] 3 W. W. R. 905.~- 

t(p. 109) ili. ———- Grantor remaining 
in possession——~Whether bill avoided. |~~ 
SHELL We o. MoK men (1883), 23 N. 1. R. 
184.---CAN. 

d (p. 109) i. 
OTTAWA (AR MANUFACTURING 
ee 5 4 b. I. ht. 333 : 
245 ---CAN, 


SLOAN 
Go, 
50 YY, I. It 


——, J Win 


ae 109) 8. ——-- -----~ Seizure under 
lien subsequently obtuined. oe Mvus- 
TARD, [1923] 2 D. I. Ro 922: 4 
CG. B. WR. 140; affd., 24 O. W.N. 518, 
-—CAN 
sk. Against princinal--Agent grant- 
ing bill without authority.)--ALLEN v. 
NORFOLK Co-OPERATIVE Datny Co, 
Lrp., [1923] N. Z. la R. 715.—N.Z. 


PART VI. SECT. 3, SUB-SECT. 1.-—A. 


h (p. 11/0) §. Chatlele subsequently 
taken by burgainee.|--A bi of sale 
void under the statute cannot bo made 





valid hy any al byequent posrension 
taken by the burgainee.-- KUurran v. 
McCaw, [1924] 1 D. L. R. 608; 1 
W. W. RR. 65; 34 Man. L. 1. 64—— 
CAN. 

b (p. (14) f. ----— -——~.]}- YounNG vw. 
Maan, (1924) 3 D. Ll. R. 426; 2 
Me W.. 416; 20 Alta. L. R. 481.— 


ge VI. SECT. 3, SUB-SECT. 1.—B. 


] (p. 116) 6. — The 
“change of porrossion ° required hy 
Bills of Sale Ordinance, C. O., 1898 
(o 43), 8. 9, mnuxt be open.— DOMINION 
LuMbBER Co. v. ALBERTA FisH Co., 
{1921} 3 W. W. Tt. G19.—-CAN. 

sl. (fooda aold Actual change of 
pussession—Knouledge of creditor, \--- 
Vbhere there hus been an actual salo 
of goods, &. us between the parties, 
an actual change of possession, know- 
ledge of that change by a particular 
creditor will be sufficient as to him to 
satisfy the requirements of Bills of 
Sale & Chaticl Mtge, Act with respect 
to change of porsession, whether the 
rest of the public knew of it or not.-— 
Makcqg v. BERTHOLET, [1928] ; 
I). L. HR. 691; tae ee W.W. RR. 843 
37 Man. lu. BR. 307.--CAN. 

em. Chattel morigage on crop-—Given 
after hiring agreement subsatituled for 
lease.J-- FRANCIS ov. Boog  (Sask.), 
{19029] 4 D. L. RR. 38.--CAN 


PART VI. SECT. 4, SUB-SECT. 2.--A. 


686 xi. —--—-.J]—LIQuiIp Carknonia 
Co. v. ROUNTREE BE, {1924} 1 a Ls He 
1092; 540. L. ht. 75.--CAN 


Leena ce ree—reene 


Oases 704—809. 
704. Add. Annotation :—Refd. 


"8a, —--~ 


National Pro- 
vincial & Union Bank of England v. Charnley, 
[1924] 1 K. B. 431. 


706, Add. Annotations :—Consd. Kursell v. Timber 


Operators & Contractors (1926),95 L. J. K. B. 
660. Refd. Performing Right Soc. v. London 
Theatre of Varieties, [1924] A. C. 1; Re 
Wait, [1927] 1 Ch. 606; Cotton v. Heyl, [1930] 
1 Ch. 5103; Re Williams, Richards v. Williams, 
[1980] 2 Ch, 378; Blakey v. Pendlebury’s 
Trustees (1931), 47.'T. L. R. 603. 


-}—The grantor of a bill of 
sale described the goods in the schedule 
thereto as his own, though, in fact, the true 
owner was pltf., his wife. The bill of sale 
wae given as security for a loan to the grantor 
from deft., & at the time of its execution the 
wife made a statutory declaration that the 
goods were those of her husband. One firm 
of solrs. acted for all the parties in this trans- 
action. Onaclaim by the wife to the goods: 
—-Heid: she was estopped from denying 
that the goods were those of her husband, & 
thus showing that the bill of sale was void 
as against deft. under 1882 Act, s. 5.— 
WEsTEN v. Farnaripvar, [1923] 1 K. B. 687 ; 
92L.3.K. 3.577; 129 L. T. 221; 67 Sol. Jo. 
403 ; [1923] B. & C. RB. 86. 








710a,. —-— —-—— Voluntary deed of gift by husband 


~—Declared void after date of bill. man 
who was in debt executed a deed of gift of his 
' furniture in favour of his wife, who thereafter 
granted a bill of sale upon the furniture to a 
person who took for value & without notice. 
Subsequently the deed of gift was declared 
void under 13 Iliz. c. 5 as being in fraud of 


Seed 


718. 
719. 


722. 


723a, Owner—Statutory declaration that 


Ewerish anp Epi: Diarsr Surrtement. 


creditors. The furniture ha been taken 
in execution by a judgment creditor the bill of 
sale holder claimed ‘the furniture under the 
bill of sale. Interpleader proceedings were 
instituted in which the execution creditor 
alleged that the bill of sale was void under 
1882 Act, s. 5, on the ground that the grantor 
was not the “true owner’ of the furniture 
at the time of the execution of the bill of 
sale :——Held: until the deed of gift was set 
aside the donee thereunder was the ‘“‘ true 
owner ” of the furniture, & as she had con- 
veyed the furniture to a purchaser for value 
without notice before the deed of gift was 
set aside, claimant obtained a good title under 
the bill of sale.-—Harkkops, Lrop. v. STANTON, 
(1923) 1K. B. 616; 92 L. J. K. B. 403; 128 
L. T. 685 ; [1923] B. & OC. R. 70, D. C. 

Add. Annotation :—Refd. Wilkins v. New 
Saville Securities & Hawkings (1922), 39 
T. L. BR. 85. 

Add. Annotation : —Expld. & Apld. Re North 
Welt Produce & Supply Soc., [1922] 2 Oh. 
340. 

Add. Annotations: — Consd. Re A Bank- 
ruptcy Notice, [1924] 2 Ch. 76 ; Huddersfield 
Fine Worsteds v. Todd (1925), 42 T. L. R. 62. 
Refd. Edwards v. Motor Union Insce., [1922] 2 
K. B. 249; Russian Commercial & Industrial 
Bank v, Comptoir d’Escompte de Mulhouse, 
Banque Internationale de Commerce de 
ae v. Goukassow (1924), 40 T. I. RK. 


goods 
belonged to grantor.])——WSTEN v. Farr: 


BRIDGE, No. 708a, ante. 


» 


Part VIIl.——Rights and Liabilities of Parties. 


761a. - 


ne ee te nn ee 





a ema se 


PART VI. SECT. 6, SUB-SECT. 2. 


740 4. Second bill to cure invalidtiy— 
Second bill valid, TRE i goods have 
been aold bond fide & a bill of sale 
given which fa inv alid because {t was 
not duly registered, & the soller gives 
the buyer a new bill of sale, even after 
the period fur registration dating from 
the execution of the first, which is 
registered hefore the seller's creditors 
ato in a position to proceed against the 
woods, It will entitle the buyer to hold 
them ae agnainat the creditora.—Finatr 
NAatTtonaL BANK OF MINNHAPOLIS $¢&. 
MANN & Conway, [192513 D. L. R. 
648; eae). 2 W. W. RR. 525: 19 
“iank, 546: rened. »» (1925) 1 
W.'W. Tt. 899.—CAN 


DS ao aodat the 

rovisions of Chattels Transfer Act, 

024, require that the true GAreain 
betiweon the parties to an instrument 
shall be recorded at tho time when the 
instruruent is registered, yot there is 
nothing in the Act from which it can be 
inferred that a rogistered instrument is 
to become void if it be varied by a 
subsequont agreement which ja made 
between the same partics & which is 
ituclf unregistered.—-GUARDIAN, TRUST 
& Exnovutonrs Co., Lrp. v. Hqurraate 
LOAN & FINANCH Co., Ltp., [1929] 
N. Z. li R. 702.-—-N.Z. 


sm. Sccond bill invalid—Firet bit 
valid only between Lab ine Pear 
t. Moron SROURITIBS 
ators Co. v. TorpnaM ey BC (1988) 
1.1. R163; affd., (1929) 1 “y, UE 


——-~ Selzure under void bill.)-——'THOMPSON v. 
WARD (1858), $1 L. T. O. S. 86. 


Sever 


| 809. 
1 Ch. 606. 


Re RE) RY ote ne NER GS Reet eet 


995; 1 W. W. R. 116; 40 B.C. R. 370. 
—CAN. 


ais VII. SECT. Ae SUB-SECT. 2 


~.}—TU v. ANDREWS 
age, 59D D. L. R. O87. -—CAN. 


PART Sas SEOT. 1, SUB-SEOT. 3. 





758 7 Ponman v. 
Onavenm (1914), 27 W Ww. vv: R. 599; 8 
WwW. §51; 17 D ~ R. 1213 7 


Sask L. R. 229:--CAN. 


PART VII, SECT. 2, SUB-SECT. 2.—B. 
d i, ——— Proceedings to cancel prin- 
cipal security.) Where it was the 
intention that a breach of agreement 
to purchase land should aie a right of 
distress undera collateral chattel ntge.: 
—Held: the right to seize Nigder the 
mtge. was ayy Rhee ne ceaeen of 
rocecdings to 
OK a. ORR, ites) q D, nal on. 920; 
1 W. W. R. 1027,—CAN. 


d iM ———~ Principal semerify salis- 
fied,}—AmuERST Boot & SH Hon Co. v. 
CaRTER Ak B.) (1922), 70 DL R. 


en. phe Act, 1920 (ce. 51)— 
Extent of galeie ak Not ol nies 
on prior de lings with property.}—A 
ahattel Titace *s right wuder Exemp- 
tions Act, 1920 (c. wD, e s. 3, to claim 
that certain of the niortgwaged chattels 
are exempt from seizure under the 
mitge. doea not depend in any way on 
his dealings with the are, Ter pro 
perty prior to the seizure yi = 
where o intge. covercd thirty 


8 


Add. Annotation :—Retd. Re Wait, [1927] 


ce 2. 


the fact that prior to the seizure the 
mtgor. sold ten of them did not 
disentitle him to claim four of the 
remaining twenty as exempt; four 
being the number allowed him by said 
Act.— BURROWS t. JOHNSTON (Sask.) 
11928} 4 D. L. R. 865; [1928] 3 
W. W. TR. 337.—CAN. 


80. Debtor resident outside 
province.)}—The fact that a debtor is 
not a resident of Saskatchewan does 
not disentitle him to a Maer ot 
Pai Sle Act, FR. 
McDERMID WENZEL “(saai, "050 
1dD4L. Rk. 1083 ; {1929] 1 
780.—-CAN. 

sp. Whether seizure amounts to dia- 
tress.}--Where there is a legal distress 
it must be exhausted before concurrent 
remedies can be enforced. The scizure 
in question herein, made under a 
chatte) mtge. which gave a ht to 
distrain as for rent :—Held : not to be 
oa distress, but an exercise of the other 
provisions’ of the mtge.* authorising 
the seizure & sale of the SCs -—COoM- 
MERCIAL FINANCE CoRP LTD. t. 
WILSON, ph tke 2 W. W. “R 578; 3 
D. L. R. -~—-CAN 

sq. A Ba are Sor seizure sheriff— 
Distrese Act, BR. S. S., 1930, 9. 6-— 
What amounts to ‘ chattel mortgage.'’}— 
DRIFDUBR vo. ScumipT. [1931] 3 
Ww. Ww, Nl. 514.—-CAN. 


PART VII. SECT. 2, SUB-SECT. 2.—C. 

785 li. ——— Rights of aed OR 
Re BERRINGER, {1930} 1 D B82; 
11 C. B. R. 221.—CAN. 





830a. 


PART VII. SECT. 2, SUB-SECT. 3. | 1. 


v. MCLENNAN (Y. T.) (1905), 2 W. L. R. 
294.—CAN. 


y iii. 
(p. 142), ante. 


824. Add. Annotation :—Refd. Halifax Building 


Society v. Keighley, [1931] 2 K. B. 248. 


-|—In June, 1921, a bill of sale, 
which was duly registered, was given to 
secure £400 with interest at 24 per cent. per 
annum. An agreement was ofterwards made 
by which the present claimant agreed with 
the grantor of the bill of sale to pay to the 
grantee £450 then owing thereon & to lend 
to the grantor a further sum of £550 upon 
having the payment of these sums, making 
together £1,000 with interest thereon, secured 
by a transfer of the £450 then owing on the 
bill of sale & the securities for the same. 
Subsequently, in Nov. 1921, a deed was 
made between the parties to the bill of sale & 
claimant, by which, in pursuance of the agree- 
ment & in consideration of £450 then paid to 
the grantee of the bill of sale by claimant, 
the grantee assigned to claimant the principal 
& interest secured by the bill of sale & all 
securities therefor, & the grantee also at the 
request of the grantor assigned to claimant. 








J—ENIGHT 0. 


be 





. Parr wg AVS 1 oe 807 ii a. —--~-,)--A second 
13; ar N. S. el $b. L. kt. chattel mtge. made in good faith, & 
for valuable consideration, takes 





ii Deduction of expenses of 


isation. }-—-YUKON HARDWARE Co. mitge. 


actua 
also, Ww 


—-——  ———-.] — See, 


230.—CAN. 
810ia. 





AHMED HESMAIL 
I. Ih. R, 5 Ran. 633.—IND. 





831, 
846. 


priority ovor a prior unfiled chattel 
even if the second mtgee. has 
notices of the 
Rorr v. KREOKER (1892), 8 Man. L. RR. 


—-— By billof aale.j--b. | of 


JAMAL 


prior 


Cases 824—846. 


the goods comprised in the bill of sale free 
from all equity of redemption under the bill 
of sale, but subject to a proviso for redemp- 
tion in the deed, & the grantor covenanted 
with claimant to pay to her on a specified 
date the £1,000 with interest at 6 per cent. 
per annum. The latter deed was not regis- 
tered as a bill of sale under the Bills of Sale 
Acts :—~Held : the deed was not a ‘ transfer 
or assignment ’’ of the registered bill of sale 
within 1878 Act, s. 10, but was a new bill of 
sale which itself required to be registered &, 
therefore, claimant was not entitled to rely 
upon the registered bill of sale aga assigneo 
thoreof.—ManrsHALi & SNELGROVE, LYD. v. 
Gower, [1923] 1 K. B. 356; 92 L. J. K. B. 
499; 128 L. TI. 829; [1923] B. & O. R. 81 
D. OC. 

Add. Annotation :—Consd. Marshall & Snel- 
grove uv. Gower, [1923] 1 K. B. 356. 

Add. Annotalions :-—Refd. Performing Right 
Soc. v. London Theatre of Varieties, [1924] 
A. ©. 1 Re Wait, [1927] 1 Ch. 606, 


AA ae eee ommend Rte Fem 


Vol. VII.—Bills of Sale. 








ote rm on 





(1927), | notjee that he was owner of the goods 
& forbade the sale, but deft., belloving 
the bill of gale to be fraudulent, sold 
the goods ander the distress :—Held: 
deft. was Hable.—Pmagnon eo. MILLIGAN 


(187L), N. DB. Dig. 282.—OAN. 


PART VI. SECT. 2, SUB-BECT. 4.-—C. 


819 ih Irrigation distriet~— 
Postponed to mortgagee to secure price 
seed griin.j---By virtue of tho 


mitige.-— 


mene a em 


sq. Necessity to obtain leave of court 
—J uriadiction of court on application. | 
—ROUDDER v. LUNDIN, ite Ix'TRA- 
JUDICIAL SkIZURFER <Actr, [1922] 2 

. . R O74; 67 Dd. lL. Rk, 657.— 
CAN. ; 

sr, ——— Kor mortgagee to bid at sale. | 
~-STEWART v. COCCIOLONE, [1830] 3 
W.W. 1.141; 4D. L. R. 876.—CAN. 


PART VII. sae ie 4.— 


802 ili. ——.]-~KING v. 
KUHN (1887), 4 Man. L. R. 413.-—CAN. 

802 iv. ——— -——-..] -—-Where a trader 
ives a chattel mtge. upnn hie stook-in- 
rade & it is shown either bv the express 
terms of the mtge., or by necessary 
{mplication, that the Intention of the 
de is that the mtwor. shall remain 
D orsession of the stock-in-trade 
mor d, & carry on busfnesr there- 
with in the ordinary course of trade, 
@ purchaser from him of any of the 
rmoortgaged goods, bon4 fide, & in tho 
ordinary course of business, will obtain 
title to anch goods freed from the 
mtge.; but if the mtge. on ites true 
conatruction dues not contemplate 
that the mtgor. is to be at Iiherty to 
dispose of the mortgaged goods in the 
ordinary course of hie trade, 9 pur- 
chaser of such mort ad goods wl} 
hold the same subject the mtge.— 
SASKATCHEWAN CO-OPERATIVE LLr- 
vVaTOR Co., LTD. 0. CANADIAN PaciFio 
Ry. On., (1924] 3 D. L. R. 625; 8 
Ww. Ww. k. 910.—CAN. 

ri. -———— Prior morigage.}|-—~The pur- 
chaser from a mtgor. in good faith 
of movables mo ad without 
possession takes them free from the 
mtgee.’s lien.— BACKER, KLORASANCE 


manana 





executed a bill of sale, duly registered, 
astigning to the Crown (inter ulia) all 
after-acquired chattcla. D. subse- 
quently excented in favour of deft. 
enother tdll of sale over certain farm 
implements aeqnired since tho first. 
bil, of sate Upon the sale of there 
implea:entes the Crown claimed the 
rocesds it hs ground that upon 
heir acquisstion they became subject 
to the security of the Crown. Doft. 
was aware that ve Crown held a 
chattel security, but bolieved it com- 
yrineod other chattels than those con- 
ained in his security :-—HMeld: the 
title acquired by the Crown wars 
equitable only, & ainoe doft. acquired 
a good title at law for value & without 
notice of the special provision in the 
Crown's security, tho legal title pre- 
vailed over the eyuitable title; & 
doft.’a knowledge of the existence of 
the former bill of sale did not amount 
to constructive notice of its contonts.--- 
Rt. v. CANrTERBURY FARMERS Co- 
OPERATIVE AssOCN,, LTD, [1021] 
N. Z. L. it. 5)3.--N.Z. 


PART VII. SECT, 2, SUB-SECT. 4.-- B. 

ri. -—— Title of challel morigaqees 
not derived from “lenant’’? within 
Distress Act, R. S. A., 1922 (ce. 97), 
& 5— Mortgagees protected from dis- 
tress.)—ORYSTALIL vt. OLSEN (Alta.), 
(1927) 3 D.1..2R.853 (1927) 2 WwW. W. ht. 
85.-—-CA ry 

914 it. ———- After removal of goods by 
grantor.)—Deft. leased a house to P., 
who gave a Lill of sale of goods to pitf. 
& recelved from: him «a lease of the 
goods for two years. Before a quarter’s 
rent came due, P. moved the goods off 
the premises: deft. followed them & 
distrained for the rent; pltf. gave 


2a eee ee pemmee te 


a 


amendinent of 1923 (c. 26), to Bills of 
Salo Act, the rights of a mtgee. under 
a chattel intge. given to secure the 
price of. seed grain are supertor to those 
of an irrigation afstrict resting on ao 
distress Javied on the mortgaged crop 
for arrears of rates due by the mitgeer-- 
Gugriypn  & ONTARIO INVESTMENT 

SAVINGS SovirTy vw. BOARD oF 
TROSTEEH OF LETHBRIDUK NORTHERN 
IRRIGATION Distro, {1925} 4 D. LT, 


522: (1925) 3 W. W. li. 475.—-CAN. 
PART VII. SEOT. 8. 
MF, mee eee f--In order for an 


assigues of a chattel mtge. to recover 
the debt secured thereby ip an action 
by him alone against imntgor., his 
assignment must be absolute & in 
writing & notice thereof in writing 
to mifgror.-—- 


must have been piven 
[1921] 2 


BeuLEMaAne ov. GAMACHE, 
W. W. It. 564.--CAN. 

bi. +~—~.J-—~The assignee of u Dill of 
anie & Hen notor, which are in effect a 
chattel mige., can stand in no botter 
position than the original holder 
thereof, & must, hold the same subject 
to existing oquitiesn, & he js Hable in 
damages for any upwarrantod sale by 
hin of the chattels covered by the bill 
of sule & lien notes.—ScoTT v. Mooar 
Jaw Motors, Lp. & J. HANNA, Lrn., 


(924) 4 DD. L. Wk. 279; 2 W. WwW. RK. 
1234.---CAN. 
b il. --—--—. TRADERS TRUST Co. 2%, 


CRAWFORD, (1026) 1 DL. FR. 1167; 58 
Q. Ju. R. 38k. --OAN, 


PART VII. SECT. 4. 


£ i. ———- Chattels laken by mortgagee. | 
—TINANT 0. BIMON (1922), 67 DB. L. H, 
7173.-~CAN. 


Cases 119a—604a. ENGLISH AND Empimre Dicrest SUPPLEMENT. 


BONDS. 
Part IIl.—Validity. 





119a. ——— Warden of fleet—Pleading.]—HvuGGiIns several years, the actual payment of the 
v. BAMBRIDGE (1740), Willes, 241; 125 HB. R. consideration will be presumed, though there 
1152. be no receipt indorsed, & though the sub- 
155a. J—If a bond to secure an annuity scribing witness have no recollection of the 


subject.—HasLaM v. DicgaiEes (1824), 1 


] I t of tl Z 
contain a recital of the payment of the con C. & P.398; 171 B. R. 1247, N. P. 


sideration, & the annuity has been paid for 


See oe. 


Part Vi—Operation and Incidents. 


817. Add. Annotations :—-Apld. Lawrence v. Hayes, [1927] 2 K. B. 111. Refd. Humphery v. 
Wilson (1929), 141 L. T. 469. 





Part Vil.—Performance or Breach of Condition. 


413. Add. Citation :—sub nom. MOooRWOOD vw. 8; Ben. & D. 85; 73 KE. R. 937,” read 
DIcKENS, 3 Bulst. 148. ‘“* Brown’s CASE (1500), cited Benl. 8; Ben. 


ae ; & D. 35; 73 BK. BR. 937.” 
456. Dice Lael Ten, 296. FOREWOOD 0. 547. Add. Annotation :—Refd. Cantiere Navale 
. 9 6 © od e 


Triestina v. Russian Soviet Naptha Export 
536. Citations :—Vor ‘‘ BRown’s CASE (1550), Benl. Agency, [1925] 2 K. B. 172. 


Part Vill—Amount Recoverable on Breach of Condition. 


569. Add. Annotation :--Refd. Campbell v. Pollak, through inadvertence, the obligee gave notice 
[1927] A. C. 782. to pay the principal, & the next day brought 
actions on the bond against the several 

604a, ------ ---- 2+ + - A joint & several bond was obligors :-—Held: the ct. had no power to 


stay the proceedings on payment of the 


con ditioned forpaymentofthe principalmoney 
interest due & costs. WHEELHOUSE  v. 


after six months’ notice, & in the meantime 


for payment. of interest on the usual quarter LADBROOKE (1858), 3 Il. & N. 2913; 27 
days. Default having been made in pay- 1. J. Ex. 307; 31 1. T. O. 8. 1043 4 Jur. 
ment of one quarter’s interest, as it was said, N.S. 417; 157 E. R. 481, 
PART IIL SECT. 3, SUB-SECT. 11. PART VII. SECT. 2, SUB-SECT. 3. on sale of land-——Death of obligor & 
sa. Joan to infant accurcd by simple Li. Delivery_at specified destina- obliges bef fe eas noe peace eh Ad 





bond—-Subsequent bond to corer saute | tion--JFailure to re-land in Canada.}— and, 
loan after majority attained.}~-Where | R. ov. VANCOUVER BREWERIES, LTD., oxceuted a bond, which was registered, 


@ minor borrowed a sum of money. | [1928] 4 D. lL. R. 881.—CAN. whereby. for hiruself, Ravouantechae 
excouting a aimple bond for it, & after 1 il. ——.}—R. v. FIDELITY | onhiseffecting a alo ofthe lan d, which, 
attaining majority executed 8 second | INnsuRANOCE Co., [1928] 4 D. L. R. 965. however, was to bo entirely at his 


bond in reapect of the original loan | — GAN option, he would pay A. half. the 
| 





plus interest thervon ;~—-Weld > a suit 1 iii Se Jurisdiction of Supreme urchase-mone 
: ° . Turisdiclic¢ , Pp y- Ho dicd without 
upon the second bond was not main raving effected a sale; & subsequently 


Court of Canada.)---Held : as the bonds 
eer rye ahora t eae naar aucd upon herein were required by a | A. died. J. by his will devised the 
Indian Contract Act, 5. 25 (2).— law enacted by the Parliament of | land to I. for life with remainder in 
Surnag Ni ARAIN 0. SUKHU Aa (1928), Canada in respect of a matter ane fec to L. & they both joined in an 
1. LU. R. 51 All. 164.—IND. which it had undoubted jurisdicti agreement to sell to D. :—Held: with- 
out deciding whether the bond was in 


namnely excise. this et. had jurisdiction 
to hear & determine the present action, | force as between J. & A.'e re Pathol 
tives, it did not constitute ac on 


& the ct. condemned defts. in the 
the lund the liability ehorindss eing 


amount of their bond, but with 
intcrest only from the date ‘of judgmont. merely of a personal character.—He 
: RAGAN & Dawson (1909), 18 O. L. R. 


638; 13 0. W. R. 694.—CAN. 


PART II. SECT. 8, SUB-SECT. 13. 


sb. ee, tond—-Omission of penal 
sum in obligatory clause.}—Held : this 
omission did not render the bond 
uneertera nai neon’ ~~-GREAT WEST 
LIFE ae v% CAMPBELL 
(Man.), Site 1 SD. L. R. 263; 37 Man. 
nee 164; (1927) 3 W, W. Rk. 645.— 


aes CONSOLIDATED DISTILLERIFS, 
LYrp., {i931} Ex. CoRR. sae 2D. L. R. 
879; "on appeal, [1931] S ae 283,-— 


PART VIII. SECT. 3. 


qi. Conveyance of land—Failure 
to “obtain tille.}—Held: the damages 
wero not aay vat to ue doe ceaorgei 
money paid & interest. LUMER 
eae (1858), 16 U. "o. R. 220.— 


PART VII. SECT. 2, SUB-SECT. 5. 








l i. Selection of land during 
lifetime of obligor d& obligee.|}—BuRN- 
HAM wv. Rampay (1872), 32 U. © R. 
491.—-CAN. 


0. To pay over half. purchase-money 
10 


PART VII. SECT. 1, SUB-SECT. 1. 


366 ii. —— On both nO e +-Held : 
not necessary .—FORTUNE v. COCKBURN 
(1863), 22 U. O. R. N39, —CAN. 


a aatnnannnntsheaen ammeter naneaatedaenneeanemaammenemee temmcemeeatoeedeam mann 


Vol. VIl.-Bonds. Cases 680—953. 


Part IX.—Assignment. 


680. Add. Annotation :—Apld. Re City Life Assce., | 691. Add. Annotation :—Refd. Republica de Guate- 
[1926] Ch. 191. mala v. Nunez, [1927] 1 K. B. 669, 


Part X.—Discharge. 


695. Add. Annotation :—As to (1) Refd. Berry v. | 712. Add. Annotation :—Refd. Allen v. Royal 
Berry, [1929] 2 K. B. 316. | Bank of Canada (1925), 41 T. L. R. 625. 

700. Add. Citation :—Cited 6 Co. Rep. 44 b. 
Add. Annotation :—Refd. Ene’s Case (1627), | 796a. —-— Payment by one-——Whether co-obligor 
Litt. 58. released.}-—Assigninent of bond to co-obligor, 

701a. S. P. Eine’s Case (1627), Litt. 58; 124 | who pays it, is of no use.—WOFrFINGTON v, 
BH. R. 185. | Sparks (1754), 2 Ves. Sen. 569; 28 I, BR. 863. 


Part Xll——Actions on Bonds. 


828. Add. Annotation :—Consd. Way v. Bishop, 106; Curuthers ». Caruthers (1794), 4 Bro. ©. 0.500; Fiold 
[1928] Ch. 647. ». Moore, Field v. Brown (1855). 7 De GQ. M. & @. 691. 








947a. J SOANNei oe: Buonim (1724),.2:| 9808 al WATE Na te WATRY NE ALISO) oe 
- ' F . » e ‘ 4 : 

P. Wns. 243 : 2 Hq. Cas. Abr. 23 ; 24 Js. hR. Atk. { 6 9 26 J e ht. 4:0, 

15.L.C Annotation >--Refd. Sleceh rv. ‘Thorington (1754), 2 Vora. 
eee ' ae Son. 560. 
anpoiaiene Bal, Hoses ase GURY AUK An | 958. Add, Annotation s--Rold. Davey e. Robinson, 
(1764), 2 Eden, 230; Durnford v. Lane (1781), 1 Bre. C. GC. [1928] 1 K. B. 568. 

PART XII. SECT. 2. defores wis at the trial, & not on Li. --) OF fulfilment of condition of 


appeah—- WieetkRN DOMINION INVEST: | bond.) - CONSOLODATED (DISTUULERIES, 


860 fil. —— Bond in penal sum.\— | sneer oo, MACMILLAN, [1925] 4 | Lrp. ». Tt, (19st) S.C. RR. e835 8 


Summary judgment cannot be ob- etee ee 
tained in an action on a bond fn a D. L. BR. 56%¢.--V AN, D. 1. Rh. 992, CAN, 

ponal sum guaranteeing the payment _ 

of a smaller sum.—WESTERN Do- PART Xll. SCT. 6. PART XII. SECT. 8. 

MINION INVESTMENT Co. tv. MCMILLAN, d i. -—— Alternative nleas of payment i. ----- At instance of obligce of 


a i. 
[1925] 1 W. W. R 586.—CAN, a> Coe of, ae cee plea of pallet Se et ae property in- 
a payinent not amount to an | sifficient to satisfy both bonds. |--—-Held ¢ 
PART XII. SECT. 3, SUB-SECT. 3. admission of the bond, & will not [| there was no oguity to restrain pro- 
sm. /oxrlension of time for nayment in | relleve pltf. from the necessity of | ceedings on the Jademint obtained by 


consideration of higher rate of interest. J— roving the alleged loss of the bond.— | the oblgee of the seeond bond.-— 
Held: the proper time for applying to TUHAMMAD ZAFAR ¥. ZANUR FUSAIN | NEWENHAM 0. MOUNTCABHEL (1872), 
amend in order to raise the above ! (1926), I. L. R. 49 All. 78.—-IND, 19 Gr. 530.—CAN, 


ll 


Cases 8—145, 


Eneuisa anp Empire Diaest SuPPLEMENT. 


BOUNDARIES, FENCES AND PARTY-WALLS. 


Part I.—Boundaries. 


8. Add. Citation :—109 L. T. 820. 

10. Add. Annotation :—Generally, Refd. Re Boun- 1 Ch. 372 
dary between Canada & Newfoundland in ° i 
Labrador Peninsula (1927), 137 L. T. 187. 

89. <Add. Annotation :--Refd. Re Boundary be-| 97. Add. 


tween Canuda & Newfoundland in Labrador 
Peninsula (1927), 187 L. T. 187. 


138, Add. Annotation :—Consd. Reigate Corpn. v. 
Surrey County Council, [1928] Ch. 359. 


a mo IRE Ae BIOL PS NY SR CRA A NTRS EAS. SERENA JEL mg PU® ds =Car reP--Gbar=ymee- seein as-yet yer 


PART I. SECT. 1, SUB-SECT. 1. 


6 i, ———.]--A grant of lund to within 
one ‘chain of @ river, means to within 
one chain of the cdge of the river, not. 
of the top of the bank.—STanron ... 
WINDEAT (1843), 1 U. C. 1. 30.-—CAN. 

sa Boundary in plan running in 
straight line — Deviation for convenience.) 
—Lands owned by pitt. & deft. were 
described as bounded in the one case 
on the north & in the otber on the 
south aide of the “ C. Rd.” The road 
in the original grant é& the plan attachod 
thereto, was shown to run iv a straight 
line between the lands of the two 
opposite proprictors, The Wine as 
laid out ran through a deop gully & 
for convenience the road at that 

Oint was directed to one side, returning 
o the desorvibod straight line furthor 
one :-~Hcld: the line as sbown upon 
the plan oontrotied the line by which 
the parties bounding upon the road 
had held.—-Banks ». Beata, (1928) 
vane L. ht. 459; 69 N.S, RR. 503.-— 


PART I. SECT. 1, SUB-SECT. 2.—A. 


m (n 204) 9. ----—.}—PrERs v. Wiit- 
tna, {1923} 3 D. L. R. 879.—CAN. 

(p. 264) §. —--+ —-—.] - KINGSTON 
o, Hriainuan (1920), 47 N. B. Rk. 324.— 

p (p. 2864) ii. S. 2. RANKEN v. MEL- 
List (1922), 70 D. L. RK. 327.--CAN, 

q (p. 264) L.---- Duty of surveyors. }-- 
R., who held a licence from the Govern- 
ment to cut timber on Crown lands, 
Claimed that S., Hicenece of the adjoining 
fot, was cutting timber on his graut, 
& replevied logs alleged to be so cut 
by S.. The roplevin sult was settled by 
an agreement between the parties to 
leave the matter to surveyors to 
establish the line between the two 
lota, the agreement aol that the 
lines of the Jand held under tho licence 
of R. should be surveyed & established 
by named surveyors & the stunps 
counted, ete. :—-Held: under this 
agreoment the surveyors were bound 
to make a formnal survey, & could not 
take a Hne run by one of them at a 
former time as the said boundary Hne. 
-~-SNOWBALL v. Rurenre (N. B.) (1888), 
148. 0. RR. 741.~—CAN. 

b (p. 264) i. A.C. 
FOR ONTaRIO v. Bootn (1933), 53 
O. L. h. 374.-—CAN. 








Semennmamnnd 





369. 


Part Il.-—Fences. 


Annotation :——Refd. 
Hydraulic Hoist Co. (1931), 100 L. J. K. B. 


Harrison, [1926] 2 K. B. 332. 
U. C. v. Beal, [1925] 1 K. B. 671; St. Anne’s 


04. Add. Annotation :—Consd. Brighton & Hove 
General Gas Co. v. Hove Bungalows, [1924] 


Mayhead  v. 


Refd. Ilford 


Well Brewery Co. v. Roberts (1928), 140 


L. T. 1 


sb, Wence dividing cleared portions 
of adjoining lote—— Whether uncleared 
ortions divisible by 
ine of fence,]—Pltf. & deft. occu- 
pee adjoining lots for twenty ycars 
y wa line & fence extending from 
the front through the cleared land. 
Semble: that, in the absence of any 
actual possession beyond the clearing, 
it must be considcred that the pos- 
sussion from thence to the rear of the 
lot was intended to be a continuation 
of the line in the front.—BELYEA v. 
BELYEA (1857), 3 All. 588.-—-CAN. 


PART I. SECT. 1, SUB-SECT. 3. 

e (p. 266) i. 
concession or base line had been run 
& posts planted on it upon an original 
survey, but the question was, how the 
side line of a lot tas to be ascertained : 
-~-Held: the distance betwoen the 
two nearest ascertained monuments 
on the base line should be measured & 
divided proportionately betweon the 
lots, making due allowance for roads, 
& the side line required should be run 
frow the anglo of the lot so ascertained. 
Ca v. CULP (1857), 6 C. P. 466.-— 


—— ———.J—A 
e a 








v (p. 267) i. —— Where mound 
misaing.)—KAINGER v. Kovacz, [1922] 
3 Ww. Ww. R. 102; 68 dD. lh. hr. 793,— 





CAN 
rip. 267) il. -—— ——— Vics 
Held: evidence of the existence & 


location at one time of a certain mound, 
according to the rules governing sur- 
Veys, was & proper way of establishing 
the boundary line.— Cain v. COPELAND, 
ft922) 2 W. W. R. 1025; 867 DL. L. RR. 


r (p. 267) ill. —— —— Where posts 
destroyed by fire.}-—BaRRY v. ES- 
ROSIERS (1908), 14 B. C. R. 126; 9 
WwW. L. R. 633.-—-CAN, 

r (p. 267) iv. 


-+-— 
#. CURRY (1823-1900), 3 Ont. Dig. 
5323.—CAN, 


r (p. 267) v. Point of com- 
mencement.J—HooverR v. SABOURIN 

w (p. 269) i. ———~ Surrey not 
clusive.}—R. v. Crosspy (189%), 
O. RR. 491.—CAN, 

a6. Monuments — Where placed — 
Whether nosition selected conclusive. j— 
Monuments Tats in compliance with 
R. 8, O. 1877, o, 146, ss. 34, 35, 36 & 


19, 


REE, ARTLEY 











con- 
21 


continuation of 


37, must be placed at the true corners 
overning points, or off-sets, or at the 
rae cnds of concession lines, & there 

is nothing in these sections repage a 

survey thcreunder or the placing of the 

monwnents conclusive, whether right 
or wrong, & evidence may be received 

in contradiction.— R, v, CosBy (1892), 

21 QO. Rh. 591.—CAN. 

88. J—Held: tho 
intention of sect. 26 of Saskatchewan 
Surveys Act, 1924, which mude sects. 
56, 58, & 60-67 of Dominion Lands 
Surveys Act, 1908, c. 21 (Dom.), 
applicable to all lands, in the province 
which were 0 ally Dominion lands, 
was to adopt the provisions of those 
sects. for the purpose of all matters 
falling within the jurisdiction of the 
vrovince with respect to such lands, & 
hat, therefore, the area of cach of 
the quarter sections in question was 
determined by reference to the monu- 
ments on the ground.—KRISTIANSEN V. 
SILVRRSON (Sask.), [1929] 4 D. L. ht. 
252; 3 W. W.R. 322; revg., [1929] 1 
WwW. W. R. 256.—CAN. 


PART II. SECT. 2, SUB-SECT. 1.—A. 


af. Park adjoining § railway—No 
obliyation on municipal corporation to 
construct fence.)-—— RICHARDSON v. CaNA~ 
DIAN NATIONAL Ry. Co., [1927] 2 
D. IL. R. 801 ° 32 Can. Ry. e 411; 
60 O. L. R. 2906.—CAN. 


PART II. SECT. of ; hare i= 
2 (8). 


185 ii. —--—.}—A public road crossed 
a stream by a bri . There was & 
fence betwoen the road & the land 
adjoining it, erected by the proprietor 
of the latter. Ata point immediately 
adjoining the bridge there was a gap, 
15 feot wide, in the fence. A 
pedestrian, on a dark night, mistaking 
this gap for the road, walked through 
it & fell into the stream & was drowned. 
In an action of damages against the 
proprietors of the land adjoining the 
road :--Held: there was uo duty on 
such proprietors to fence a natural, 
as opposed to an artificially created, 
danger on their lands, any such duty 
where it existed, falling on tho ro 
authorities, & action accordingly dis- 
missed.—MOoRRISON v. LONDON MID- 
LAND & Scorrmy Ry. OCo., [1929} 
8. C. 1.—SCOT. 








eee 


146. Add. Annotation :—Retd. Glasgow 


Taylor, [1922] 1 A. OC. 44, 


148. Add. Annoiation :—Distd. Sack v. 


[1925] Ch. 235. 


154a. Spiked iron fence—On bank.]-—Held: not 

| & nuisance.——GIBSON v. PLUMSTEAD BURIAL 
BOARD (1897), 13 T. L. R. 278, C. A. 

155. Add, Annotations :—Consd. Bromley v. Mer- 
cer, [1922]2 K. B. 126. Refd. Glasgow Corpn. 


v. Taylor, [1022]1 A.C. 44. 


157. Add. Annotation :—Refd. Coleshill v. Man- 
chester Corpn., {1928] I K. B. 776. 


158. Add. Annotation :—Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 


159. Add. Annotation :—Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. . 


168. Add. Annoiations :-—-Consd. Hardy v. O. L. 
Ry. (1920), 124 L. T. 136; Glasgow Corpn. 
v. Taylor, [1922]1 A. C. 44; Coleshill ». Man- 
chester Corpn., {1928] 1 K. B. 776. Refd. 
Mersey Docks & Harbour Board v. Procter, 
[1923] A. O. 253; Addie (Collieries) v. Dum- 
breck, [1929] A. C. 358; Compania Mexicana 
De Petraleo El Aguila v. Essex Transport 
& Trading Ca. (1929), 141 L. T. 106. 

168. Add. Annotati«s :—Consd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. Refd. 
Sutcliffe v. Clients Investment Co., [1924] 2 


K. B. 746. 


169. Add. Annotation :—Refd. Ilford U. C. v. Beal, 


[1925] 1 K. B. 671. 


171. Add. Annotations :-—Folld. Canvey Islund 
Comrs. v. Preedy, [1922] 1 Ch. 179. Refd. 
Brighton & Hove Gas Co. v. Hove Bungalows |: 


(1923), 88 J. P. 61. 








171a. 


inundation by the sea. 


former comrs. appointed by an Act of 1728 
(32 Geo. 3, c. 31), which contained a power 
for these comrs. under s. 13 to erect a new 
sea wall further inward, on giving compensa- 
tion to the owner whose land was taken for 
In 1813 the new wall was 


this purpose. 


.] —- Pltfs. were 
under Canvey Island (Sca Deferives) Act. 
1883, for protecting Canve 


in-srporated, 


Isiand from 


ee ee 


172. 


293. 


204. 


Vol. VIL—Boundaries. Cases 146—249, 


1888 the property & rights of the former 
comrs. were vested in pltfs. who had power 
under that Act to hold lands. Plitfs. claimed 
to be owners in possession of the foreshore 
between the new & the old wall. Deft. 
claimed under a conveyance of Apr. 1919 
to be the freeholder in possession of a strip 
of land comprising part of this foreshore, & 
to be entitled as of right to excavate & remove 
shells & other drift even although, as pltfs. 
alleged, it deprived the new wall of protection 
& support, & exposed it to injury by the 
action of wind & water. The greater risk 
to the wall in consequence of deft.’s action 
was established by the evidence. In an 
action by pltfs. to restrain deft. from so 
removing the drift, & from trespassing on 
their land :—Held: (1) assuming tho strip 
in question to be doft.’s freehold, pitts. were 
still entitled to an injunction restraining 
him from so removing drift from the strip 
as to expose their wall & works & the lands 
protected thereby to greater risk of inunda- 
tions of the sea; (2) pltfs. had established 
their statutory title under the Acts of 1702 
& 1883 to the whole of the land taken & set 
out pursuant to s. 13 of the first Act, & had 
excrcised specific acta of ownership over the 
foreshore ; the possession of pltfs. & of deft. 
being at most doubtful or equivocal the law 
attached possession to the title; doeft., 
therefore, was a trespasser, & must be re- 
strained from excavating or removing stones, 
shingle, shell or soil from the particular strip 
of foreshore & from otherwise trespassing 
onsame.—CaNveyY [stany Comrs. v. PREEDY, 
[1922} 1 Ch. 179; O11. J. Oh. 208; 126 TT. 
ho 86 J. P. 21; 66 Sol. Jo. 182; 201. G. RR. 
oO. 
Add. Annotation :—-~As to (1) Refd. A.-G. & 
Public Trustees v. Woclwich Metropolitan 
B.C. (1929), 93 J. P. 175. 
After this case add, ‘‘ Power of commis- 
sioners to direct repair of fences, see COMMONS, 
No. 939a.” 
Add. Annolalion :--Reid. Mersey Docks & 
Harbour Board v. Procter, [1923] A. C. 253. 


built, & £150 given as compensation to the {| 205. Add. Annotation :—-Distd. Sack v. Jones, 


owner of the land taken. 


nder the Act of | 


[1925] Ch. 235. 


Part [Il.—Party-Walls. 


240. Add. Annotations :—-As to (2) Refd. Sack v. | 249. Add. Annolutions :~-Refd. Sack v. Jones, 
H 


Jones, ee Ch. 235; Brooke v. Bool, [1928] 


PART IL SECT. 2, SUB-SECT, 3. 


pi. Right to interfere with.|—City of 
Victoria Offictal Map Act, 1880, 
& amending Acts, have reference to 
streets on -—J/eld > nothing in those 
Acts could just an interference by 
private individuals with the boundarics 
of a jot held by purchase & 20 years’ 

ossession.--CROWTHER v. BRAVEN 
Pre84), 1 B.C. R. pt. 2, 116.—CAN. 


PART II. SECT. 2, SUB-SECT. 4. 


¥ (p. 294) i. ——— Marsupial-proof-—- 
of fact.}-- Whether a fence is or 
ia not maryupial-proof within sect. 171 
of Land Acts, 1910-1927, is a question 
of fact for the adjudicating tribuaal.— 
R. v. MAGISTRATES’ CocurT & Esmonn, 
Ez B: BeaZLey, [1928] St. R. Qd. 349; 
22 ’ J. P. 97.—AU5. 


conamieneennmed 


r(p. 204) ii. Material benef to 

otning lessee~— Delermination 0 
valuc,}-—Leseces of a holding crecte 
a fence brfore Nov. 1, 1924. On 
Jane 1, 1927, the lesaces filed a plaint 
in the magistrate’s ct., whercby they 
claimed that the fence “is of material 
benefit,” to deft., an adjoining holder. 
The magistrate determined the benefit 
as from Nov. 1, 1924 :—Held : the time 
from which the magiatrate must deter- 
mine the value of the benefit cannot 








Se cmemahmncatenaenae 





be carlier than the date of the plaint 
claiming that benefit under the sect.— 
R. », POLICK MAGISTRATE AT BLACKALL 
& Hanr, Ex ?- Hankrt, [} 928) St. Tt. Qd. 
17 ’ 22 Q. . i 47.—AUS8. 

sn. Forest reserve.)-- It ig no de- 
fence to an action for recovery of a 
penalty from the owner of stock grazing 
on @ forest reserve without a permit, 


13 


[1925] Ch. 235; St. Anne’s Well Brewery ('o. 
v. Roberts (1928), 140 L. PF. i. 


PE ee er eer Oren In Tt et EE to ey 


that the reserve was not cuclosed by 
a “lawful fence”? as defined in the 
Fence Ordinanve.— MINISTER OF LN- 
TERIOR FOR CANADA 0, NICLSON, [L020] 
1 W. W. It. 120.---CAN. 


PART JIl. SECT. 1, SUB-SECT. 2. 


so. Duration.}—Where on the erection 
of a bujlding on each of two adjoining 
& separately owned lots, the owners 
agrec to plans calling for a party wall 
& the use by cach owner of part of the 
preinises of the other & the buildings 
are #0 constructed, the right to such 
use will, in the abscace of a reference 
to time, be held to continue during 
the existence of the two buildings ax 
they were constructed.— SMITH  ». 
CuRRY (Man.), [1918] 2 W. W. RK. 
848 : 42 D. L. K. 225.—CAN. 


Cases 250-—437. 


250. Add. Annotation :—Apld. Sack v. 
[1925] Ch. 2365. 


251. Add. Annotations :—Apld. Sack v. J ones, 
[1925] Oh. 235; Simpson v. Weber (1925), 
133 L. T. 46. Refd. Aldridge v. Wright, 
[1929] 2 K. B. 117; Vanderpant v. Mayfair 
Hotel Co., [1930] 1 Ch. 138. 


251a. ee of support—By adjoining house.]— 
Pitf. & deft. were the owners of adotning 
houses, separated by a party-wall, & with 
implied mutual rights of support. Pitt. 
alleged that owing to lack of repair & under- 
pinning deft.’s house was subsiding, dragging 
the party-wall over, & thereby damaging 
pltf.’s house :—Held: pltf.’s allegations had 
not been substantiated by the evidence. 
Semble;: even if they had been substantiated 
pltf. would have had no cause of action.— 
SACK v. JONES, [1925] Ch. 285; 94 L. J. Ch. 
220; 1383 L. T. 129. 


257. Add. Annotation :—Refd. 
Beal, [1925] 1 K. B. 671. 


Jones, 


Ilford U. CG v. 


ENGLIsH AND Empire Digest SUPPLEMENT. 


258a. .]—If a wall is knocked down, the 
owner may maintain an action for the tres- 
oer but he cannot, by omitting to rebuild it, 
old deft. always ‘responsible for any con- 
sequential damage (PoLLock, C.B.).—FirMm- 
STONE v. WHEELEY (1844), 2 Dow. & L. 2038 ; 
13 L. J. gies 361. 


Annotations :—R v. ag ere (1848), 12 Q. B. 576; 
Smith v. eld "(184 rol 70. 8B 


271a. 











No agreement for lease.]|—TAayLorR v. 
REED (1815), 6 Taunt. 249; 128 E. R. 1030. 


aa wlan :—Refd. Collins v. Wilson (1828), 1 Moo. & P. 


272. Add. Annotation :—Refd. London County 
Council v. Stilgoe (1931), 05 J. P. 149. 


309. Add. Annotation :—Refd. Brooke v. Bool, 
[1928] 2 K. B. 578. 


310. Add. Annotations :—As to (2) Refd. Sack v. 
Jones, [1925] Ch. 235; Brooke v. Bool, [1928] 
2K. B. 578. 


Part IV.—Evidenge of Boundaries. 


323. Add. Annolation :—Refd. Aksionairnoye 
Obschestvo A. M. Luther v. Sagor, [1921] 
1K. B. 456.. 

Add. Annotalion :—Refd. British Thomson- 
Houston Co. v. British Insulated & Helsby 
Oables, [1924] 2 Ch. 160. 


Add. Annotation :—As to (3) Consd. Stoney 
v. Kastbourne R. O. & Devonshire (1926), 95 
Ll. J. Oh. 312. 

Add. Annotation :—Apld. Stoney v. East- 
aoe KR. O. & Devonshire (1926), 95 lL. J. Ch. 


882. 


343. 


359. 


402. Add. Annotation :—Consd. Stoncy v. Hast- 
bourne Rh. C. & Devonshire (1926), 1385 L. T. 


281, 
433. Add. Annotation :—-Apld. Chowood v. Lyall, 
[1929] 2 Ch. 406. 


436a. ---—- --——- Title deeds—-Nature of document 
misconceived.|-—There is no clear authority 
that in proceedings for the production of 


documents of title to land, the ct. will 
differentiate cases where boundaries are in 
dispute from other cases. Although the ct. 
is more ready to order production of docu- 
ments in cases where boundaries are in 
dispute, it will apply to those cases the same 
principle which is applied to other cases 
where the title to land is in dispute, namely, 
the principk: adopted by the Ct. of Appeal in 
A.-G. v. Emerson, No. 433, ante, that the 
assertion on oath by the party against whom 
production is sought that the documents 
which he objects to produce relate solely to 
his own title & do not tend to prove or 
support the case of his opponent will not be 
disregarded, unless the ct. is reasonably 
certain that the deposing party misconccived 
the nature or effect of those documents.— 
Cuowoon, Lrp. v. LYALL, [1929] 2 Ch. 406 ; 

98 L. J. Ch. 451. 


437. Add. Annotation :-—Refd. Clayton v. Clayton, 
[1930] 2 Ch. 12. 


PART IIL. pastes ooo 3.— 


ei, —— Wall built & used only by 
adjoining owner.) — Held: doft. was 
answerable, as the injury was the direct 
result of negligence in the original con- 
xtruction of the wall.-~MCQUILLAN t. 
RYAN (1921), 64 2D. L. R. 482; 50 
O. L. R. 337.—CAN. 

e Rt. ——- Party wall undermincdi— 
Kxtent of liability. }—JInVeREY (F. W.) 
& Sana, LTp. v. CorprLanp FLOUR 
MILus, FINLAY ae v. dah haat FLOUR 
MILLS, [1923] 4 D. L. Re 1140; 52 
YO. L. R. 017.—CAN. 


PART HII. SECT. 1, SUB-SECT. 3.—D. 


sp. Remedy—-.iction for damages.}-— 
Where a mutual wall bas been built 
80 a8 to oneroach on the property of 
one of the two adjoining owners, but 
waa bullt in good faith under some mis- 
take as to tithe & with the knowledge 
of, but without any protest from, him 


on whose land it encroaches, the owner 
of the building should not be compelled 
to remove the wall back to the boundary 
line; tho remedy is in damages.-— 
O’LEARY ». SMITH, (1924) 2D. L. ff. 


521; {1924] 2 W. W. R. 227; 34 
Man. L. R. 386. GAN. 
PART IV. SECT. 1. 
318 ii. ——- Canversations between 


previous vieners--Not admissible when 
title deeds are. ee in.]~ DUNPHY, vt. 
a aa (1929), 1 M. P. R. 227.— 


hi. Surt rs giving conflicting 
evidence—Duty of court to accept evi- 
dence of surveyor making first examina- 
tion.}—SHUPE v. LANGENBURG RURAL 
Me ante {1920} 3 Ww. W. R. 7C6. 





sq. See conveyances — Acts 
Al ee Party v. GOODE 
fodsy ee" 56 NS . R. 543.—CAN. 


st. Survey marks of Crown agenls.|— 


Where a Crown grant describes the 
subject, land by reference to the bound - 
aries of a“ measured portion,’ evidence 
of the measuremcnts which were made 
& the survey marks which were crected 
or adopted on such po ortion by the 
Crown or its agents on the last occasion, 
preceding the grant, when such portion 
Was nicasured as a portion for sale, is 
admissible for the purpose of attend 
ing the boundaries of the Cro grant. 
—CURRIE t. CLARKE ye AG "29 te R. 
Na W. 215; 46N. 83. W. W.N. 81.— 


PART IV. SECT. 3, SUB-SECT. 2. 


334 iii. Not private AA eal ] 
—DUNPHY v. PHILLips (19289), 1 M. 
P. R. 227.—CAN. 





PART IV. SECT. 7. 





426 iii. ———— ——.}—M oN ie 
HINGLEY, LTp. v. Hitt ( (N. S.), (1928) 
2D. L. R. 954.—CAN. 


Vol. VII. Cases 9—61. 


BUILDING CONTRACTS, ENGINEERS AND ARCHITECTS. 
Part I|—The Contract. 


9. 


iia. 


18. 
20. 


21. 
84. 


36a. 


36b. 


Add. Citation: —revsg. 8. C. sub nom. 
Strwarps & Co., Lrp. v. R. (1900), 17 
T.L. R. 111, 0. A. 


——— Communication of acceptance—What 
amounts to—Return of opened bills of quanti- 
tles.|—-WiLLcocks & BArNEs v. PAIGNTON 
CO-OPERATIVE Soctrry, Lrp. (1930), 74 
Sol. Jo. 247. 


Add. Annotation :—Refd. Boot (London) v. 
Uttoxeter U. D. C. (1924), 88 J. P. 118. 


Add. Annotations:—Consd. Re Meyrick’s 
Settlmt., Meyrick v. Po beige {1921] 1 Ch. 
ne Refd. Cohen v. Sellar, [1926] 1 K. B. 


Add. Annotation :—Refd. United States Ship- 
ping Board v. Durrell, [1923] 2 K. B. 


Add. Annotatic:, :—Refd. Kelantan Govern- 
raed v. Duff Development Oo., [1923] A. OC. 


Contract. between employer & third party for 
supply of materials—No liability to builder 
for delay.}——Gaze (W. H.) & Sons, Lrp. v. 
Port TALBOT CoRPN., No. 58a, post. 


Contract with owner of building estate— 
Implied warrantles—As to workmanship & 
materials, |—(1) In a contract with builders 
or with the owners of a building estate for 
the purchase of a house to be erected or in 
course of erection, there is an implied -«ar- 
ranty by the vendors that the house shal] be 


omnemenen 


built in an efficient and workmanlike manner 
and of proper materials, and that it shall be 
fit for habitation. 

(2) A representation by builders in con- 
versation with a prospective buyer, that all 
houses on the estate are of the best material 
& workmanship, may amount to a warranty 
collateral to a subsequent formal contract, 
for breach of which an action will lie— 
MILLER v. CANNON Hitt Esrares, Lirp., 
[1981] 2 K. B. 118; 100 L. J. K. B. 740; 144 
L. T. 567; 75 Sol. Jo. 155. 


86c. —-— ——_— House reasonably fit for habitation. ] 


36d. 


38. 
89. 


47. 


51. 


cn remo an 


—MILLER v. CANNON HILL HEsratus, Lep., 
No. 36b, ante. 

Representation as to material & work- 
manship—-Amounts to collateral warranty. |-—- 
MILLER v. CANNON HitL Estates, Lrp., 
No. 36b, ante. 

Add. Annotation :~-—Refd. Bean v. Flaxton 
R. D. O., [1929] 1 K. B. 460. 

Add. Annotations :—Distd. A.-G. v. Denby, 
[1925] Ch. 696. Apld. Bean v. Flaxton 
R. D. C., [1929] 1 K. 3. 450. 

Add. Annotation :---Consd. Stumbles v. Whit- 
ley (1929), 46 'T. L. R. 37. 

Add. Annotation :—Retd. British & Foreign 
Marine Insce. v. Gaunt, [1921]2 A. 0. 41. 


Add. Annotation :—Consd. United States 
Shipping Board v. Durrell, [1928] 2 K. B. 
Ti e 
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PART II. SEOT, 1. 


li. —— —— Forfetture of deposit, |— 
Baynes & HOoniE 0. ANCOUVER 
BoaRD ScHOOL TRUSTEES (B. C.), 
[1927] 2 D. ix R. 698.— CAN. 


PART IL. SECT. 2, SUB-SECT. 1. 


sa. Repugnant provisions.) —~ A pro- 
vision for payment on the basis of 
cost plus a pecnae: if the actual cost 
ip more or less than the contract price 
is repugnant where the contractor bas 
made an absvlute covenant to do the 
work & furnish the materia) for a 
definite sum.—GIT v. FORBES (1921), 
628. C. R. 1; 59 D L. R. 155.—CAN. 


sb. Contract to erect house similar tu 
@ house.}—By a building contract 
it was agreed that a house was to be 
erected similar to H.'s house :—Held : 
the house was to be similar to H.’s 
house in the sense that it was to have 
a general likeness in the ee 
points of materials, design, work- 
manship.—MaYs v. KOBERTS (1928), 
8. A. 8. R, 817.—AUS. 


PART Hl, SECT. 2, SUB-SECT. 2.—C. 


sc. Contract with Crown—Rent of 
plant.}—Claimant contracted to con- 
struct certain public works in the 
harbour of Toronto, on a cost plus 
basis. It was (inter alia) agreed that 
the claimant would furnish the plant 
for which he was to receive as ren 
thereof a certain percen of ite 
value per annum for a work 68801 
of 150 days; this to be payable when 
each piece commenced o & 


coffer-dam constructod in connection 
with the works in question. It was 

roperly there enguged on the works, 
bet it could not be removed when {ts 
work was completed on account of the 
coffer-dam, & while so retained was not 
available for use, which condition of 
affaira was uot due to any fault of the 
contractor :—Held: eaald portion of 
the plant never ceased to be part of the 
rented plant under the terms of the 
contract & was still retained for use on 
the works by resp.’a engineer & the 
claimant was entitled to recover rent 
therefor.—RoakrR MILLER & SONS, 
Lrp. v. R., {1930} 8. C. Tk. 293; 2 
D. L. R. 751; affg., (1929) Ex. C. KR. 
136.—CAN. 


PART II. SECT. 2, SUB-SECT. 3. 


sh. Contract to put old houses “in 
firet class shape.”’}—Held: the phrase 
must have reference to their capacity 
for taking on repairs, which could be 
only those which their aged condition 
permitted.—Hovuse Repair & SERVICE 
Co., Lrp. v. MILLER (1921), 64 D. L. RK 
115; 49 O. L. R. 205.—CAN. 


sk. “ Eotra haul" & “ overhaul.’’|— 
The view of a contract advauced by 
resp. was that the contract phrases 
“ extra hau) ’ & “ overhaw ” have, by 
usage, in construction contracts, or at 
all events in railway construction con- 
tracts, a special & specific meaning; & 
that they signify that the length of the 
haul in respect of which the contractor 
was entitled to c for overhaul, 
was to be aacertain by taking the 
Hneslagear grerte ured Page the pentre 
the railway process of cuon- 

on een the projections, 

first, of the centre of maas of earth, to 
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be excavated In making the cut, & 
sccond, of the embankment, & deduct- 
ing therefroin 500 feet ; the projections 
being for this purpose the several 
pointa ou the centre line nearest. the 
respective centres of mass :—- Held: 
the pag usage had not been proven. 
It had been established that there was 
@ practice widely followed of inserting 
in railway construction contracts 4a 
clause providing for the computation 
of payment for overhaul) according to 
the method contended for by reap. ; 
but in the text books, enyineering 
manuals & writingr by engineers pro- 
duced, there was no basis for the view 
that the effect of the words used in the 
present contract is, apart from such 
special stipulations, what was con- 
tended by resp.— Grongia CONRTRUC- 
TION Co. v. PACIFIC GREAT IASTERN 
Ity. Co., (1929) 4 D. L. Rk. 161; 
R. 630; gan i {1929} 1 DL. i. 
77; 36C. R.C. 204; 40 B.C. R280; 
[1928] 3 W, Ww. Kt 466 ; revg., (1028) 3 
.L. R. 26; 35 C. KR. GC. 197; «40 
B. Cc. lt. 81.— CAN. 


PART II. SECT. 3, SUB-SECT. 2.—-C. 

82 fii. .J—- Where the 
architect ordered additional work, & 
at that time it was apparent that the 
work originally contracted for could 
not be completed within the time 
fixed, but there was no application for 
extension nor intimation from the 
owner of an intention to enforce a 
claim for dumages for delay :—~Aeld: 
the contract should vot be constrned 
so ar to impuse upon the coutractuor 
the obligation of completing the work, 
including additions, within the time 
fixed.— GRIER v. GEoRGAaS (1923), 54 
oO. L. R. §80.—OAN. 

Ih 


ores ne 
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Cases 56—132. 


56. 
58a. 


Add. Annotation :—-Refd. United States Ship- 
ping Board v. Durrell, [1923] 2 K. B. 739. 


——— Contract for supply between employer & 
third party.]—A. co. carrying on the business 
of builders & decorators entered into a con- 
tract with a corpn. for the erection of two 
lodges & a park entrance. With the assent 
of the builders, the corpn. conducted the 
negotiations with a stone firm for the supply 
of the stone which was required for the wor 

& fixed the quantity & price. The contract 
between the builders & the corpn. provided 
that the corpn. should pay the stone firm the 
price of the stone, to be deducted from the 
contract price. Owing to delay in delivering 
the stone the builders were unable to complete 
the work until some months after the date 
fixed for completion by the contract. In an 
action by the builders against the corpn. in 
respect of the loss arising to the builders by 
reason of such delay :—Held: there was no 
implied obligation on the corpn. under the 
contract between them & the builders to 
supply the stone; at the highest there was 
only an obligation on them to hold the 
benefit of the contract with the stone firm 


for the builders ; & that ‘‘ business efficacy ”’ . 


did not require that there should be implied 
an obligation on the corpn. to make good to 
the builders any loss which they might suffer 
by reason of the failure of the stone firm to 
deliver in time. Accordingly the corpn. were 
not liable to the builders for such loss.— 
Gazn (W. H.) & Sons, Lup. v. Port TALBOT 
CorpNn. (1929), 93 J. P. 89; 27 L. G. R. 200. 





59. Add. Annotation :—Refd. United States Ship- 
ping Board v. Durrell,(1923] 2 K. B. 739. 

65a. -|—By a contract in writing dated 
Feb. 21, 1912, defts. agreed to build a steamer 


1298. 


129a. —— 


for, & deliver her to, pltf. on or before Feb. 28, 
1913. The contract contained the following 
exceptions clause :—‘ If the steamer is not 


o 


ENGLISH AND Empire Dicest SUPPLEMENT. 


delivered entirely ready to the purchaser at the 
above-mentioned time, the builders hereby 
agree to pay to the purchaser for liquidated 
damages, & not by way of oar be the sum 
of £10 sterling for each day of delay & in 
deduction of the price stipulated in this 
contract, being excepted only the cause of 
force majeure &/or strikes of workmen of the 
building yard where the vessel is being built, 
or the workshops where the machinery is 
being made, or at the works where steel 
is being manufactured for the steamer, or 
any works of any sub-contractor.” <As a 
result of the universal coal strike of 1912 the 
works from which defts. obtained their 
materials for other mnie they were building 
got behindhand ; the ship in turn to be built 
before pltf.’s occupied the berth that was 
intended to be occupied b ye much longer 
than otherwise she saul ve done, & con- 
sequently pltf.’s steamer was late in being 
laid down. The steamer having been 
delivered after the contract date, pltf. 
claimed damages :—Held: (1) the general 
dislocation of the business of defts. & those 
from whom they obtained materials operating 
indirectly on the completion of pltf.’s steamer, 
by preventing the completion of the vessel 
prior in turn, constituted a case of force 
majeure within the exceptions clause & 
excused defts. in respect of the delay so 
caused; (2) delay due to breakdown of 
machinery was, but delay due to bad weather 
was not, covered by the exception of force 
majeurc.—-MATSOUKIS v. PRIESTMAN & Co., 
[1915] 1 K. B. 681; 84 L. J. K. B. 967; 
113 L. T. 48; 13 Asp. M. L. C. 68; 20 Com. 
Cas, 252. 


aon :—~—Refd. Lebeaupin v. Crispin, [1920] 2 K. B. 
70. Add. Annolalions :—Consd. Alexander v. Web- 


ber, [1922] 1 K. B. 642. Refd. Re A Debtor, 
[1927] 2 Ch. 367. - 


© 


Part IV.-—Price. 


Add. Annotation :—Refd. Larrinaga v Soc. 
Franco-Americaine des Phosphates de 
Medulla (1923), 92 L. J. K. B. 455. 


Work abandoned.]|—SmaLi_ & 
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Sons, Lrp. v. MIDDLESEX REAL ESTATES, 
Lrp., [1921] W. N. 245. 


182. Add. Annotation :—Refd. Colley v. Overseas 


Exporters, [1921] 3 K. B. 302. 





PART II. SECT. 4. 
ei. ---— Material departure from 
apecisjication.}—MCINNIS wv. GRAY, 
(1930) 3 D. L. R. 337.°>~-CAN, 


PART Ill. SECT, 1. 

73 xxvii. ——-.}—-DiIXon v. Souru 
AUSTRALIAN RAILWAYS Comrs. (1923), 
$i e lL. R. 71.—AUS. 

84 i. —— Certifier improperly tin- 
fluenced.J—Ueld: tho issue of the 
cortifier’s certificato was not a con- 
dition precedent to the right of the 
sonerantor to recover payment.— 
NORTHERN CONSTRUCTION Co. vw. R., 
(1926) 2 2. L. R. 583.--CAN 

aq. Aeration of contract in 
many delails.|—iTeld: o final certificate 
was pot a condition precedont to the 
bringlug of an action by the contractor 
for the balance duc.—-MoMANus  ¢. 
Geerereoune: {1925)1 D. L. R. 995.— 


PART IIL. SECT. 8, SUB-SECT. 2.—-A. 


—CAN. 





PART III. SECT. 3, SUB-SECT. 2.—C. 


103 fi. .}—Held: a8 soon as a 
dispute arose & was notified by either 
party the architect’s certificate was 
eliminated as determining, or as part 
of the machinery for determining, tho 
ainount due to the contractor.—- 
PIGGOTT v. TOWNSEND (1926), 27 S. R. 
Pers W. 25; 44 N. Ss. e WwW. N. 28.— 





PART IV. SECT. 1. 


ai. -J}—Under a con- 
tract between a building contractor & 
an owner the former undertook to 
yortorm certain work In a substantial 
~ workmanlike manner & to tho full 
satisfaction of the owner, a specified 
amount of the contract price was to be 
retained until the completion of the 
work & “ the balance ” was to be paid 
thirty days after the completion, the 
owner was to make w 


paid for by the contractor during the 
previous week:—Held: under the 
express terms of the contract, entire 
performance was & condition precedent 
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to payment of the balance remaining 
unpaid to the contractor & that 
substantial performance was not a 
compHance with the contract enabling 
the contractor to sue.—Pas Con- 
STRUCTION Co., LTD. wv. OLENBEY, 
11931] 1 W. W. R. 106; 1D. LL. R. 
843.—CAN. 

ei, -—— —— —— ———-. }~- MODERN 
CONSTRUCTION Co. ©. SHaw, [1923] 
3D. L. R. 893; 3 W. W. R. 301.— CAN. 


ri. -— -—— 





-}-TORONTO 
RADIATOR MANUFACTURING Co. ov. 
ae (1895), 2 Terr. L. R. 120.— 


at. Percentage on cust--Llow cal- 
culated.}—A contract entered into 
between pltfs. & defts. for the con- 
struction of a vessel by pltfs. for defts. 
provided that defts. were to pay 
pitfs. an sun: for the use of 


f yard, sheds, 
machinery, ete., &, in addition ten per 
cent. above the cost of all labour & 
material which entered into the 
construction of the vesse) :—Held: 
tho ten per cent. must be restricted 
to labour & material supplied by 


185. Add. Annotation :—Refd. Sagar v. Ridehalgh 
& Son, Ltd., [1931] 1 Ch. 310. 

Add. Annotation :—Consd. Sagar v. Ride- 
halgh & Son, Ltd., [1931] 1 Ch. 310. 

Add. Annotation :—Refd. Sagar v. Ridehalgh 
& Son, Ltd., [1931] 1 Ch. 310. 

Add. Annotation :—Refd. Sagar v. Ridehalgh 
& Son, Ltd., [1931] 1 Ch. 310. 


136. 
138. 
142. 


t71. Add. Annotations :—Consd. Re Mahmoud & | 
Ispahani, [1921] 2 K. B. 716. Apld. Re | 





Part VI. 


Vol. VII.— Building Contracts. Cases 185—222. 


147a. 





245. 


Part V.—Payment. 


1 Ch, 46. 





144. Annotation :—For “ [1910]” read “ [1919].” 
Add. Annotation :—-Refd. Sagar v. Ridehalgh 
& Son, Ltd., [1931] 1 Ch. 310. 

145. Add. Annotation :—Refd. Moriarty v. Regent’s 
Garage Co., [1921] 1 K. B, 423. 


J—SMALL & Sons, Lrp. v. MID- 


DLESEX REAL Estarss, Urp., [1921] W. N. 


National Benefit Assurance Co., Ltd. [1931] 


Alterations, Additions and Omissions. 


215. Add. Annotation :—Refd. Wisbech BR. C. v. Ward, [1927] 2 K. B. 556. 


Part VIl—Maintenance and Defect Clauses. 
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Itfs. & should not kk extended to 
nclude engines, tanks, & other articles 
which were provided by dofts. & with 
the supplying of which pltfe. had 
nothing do.— BOEHNER v. BACKMAN 
(1922), 55 N.S. RR. 325.—-CAN. 


PART IV. SECT. 2. 


135 i. General rule.}—Fisner v. Cox 
(1921), 64 N.S. R. 226; 67 D. L. ht. 
507.—CAN. 


135 ii. ———.}-—La Croix BrormEens 
& Co. v. Cook (Sask.), (1926) 4 D. L. R. 
747; (1926) 3 W. W. R. 385.--CAN. 


136 Iv. -}--WELASTER v. McIN- 
rosy (Sask.), [1927] 3 D. L. R. 115; 
{1927 ]2 W. W. R. 838.—CAN. 


1386 v. ——.J—Evans v. DRAPER 
(Sask.), [1927} 4 D. L. R. 1079; [19%7} 
3 W. W. R. 507.—CAN. 

h (p. 367) i, See ee ae eo ee 
SPEIRS, LYD. » PETERSEN, 
8. C. 428.—SCOT. 


146 ili. ——— 9 ——-.}—WILLIAMS. st. 
STEWART & CAMERON, LTD., [1923] 
Pee L. Rr. 855, 3 Ww. Ww. R. 1023.— 


149 i. Work completed after dale 
specified — Waiver.) — DUFFERIN CON- 
STRUCTION Co. v. THOROLD, [1929] 4 
D. L. h. 132.—CAN. 


sz. How calculated.)-—-The amount to 
which a contractor is entitled gn a 
quantum meruit is the value of the work 
from the point of view of the value of 
the services rendered by him, not the 
bencfit to the person for whom the 
work is done. Meaning of ‘“ cost ”’ 
discussed.— JAMIESON CONSTRUCTION 
Ltp. v. LacomBE & NORTH 
WESTERN Ry., [1926] 2 D. L. R. 653 ; 
{1926] 1 W. W. . 628; 22 Alta. L. It. 
165.—CAN., 
sa. Illegal contract.}—Where in tho 
ing out of an illegal building con- 
tract the contractor’s work & materials 
have been incorporated into a building 
he cannot recover on a quantum meruut 
bared on defts.” retention of the 
premises, since the latter is unable to 
exercise an option to return the 
materials. In order to recover upon a 
quuntum meruit there must be some 
evidence of a fresh contract to pay for 
tne ie done.— F t. SAWITSKI 





ARRELL 
-) [1929] 4 D. L. R. 289; 3 
Ww. W. Rn. 23.—CAN. 
PART V. 


tention of parties.}-—-HANBON v. PARKS, 
{1925} 3 D. L. R. 1103.—CAN. 


rii——~ ——.}--Held: to make 


poe 
11924] 


eee ee ee rete Ot rece pe Te 


222. Add. Annotation :—Consd. Murphy v. Hurly, 


a nn ane 
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the 20 per cent. retained by the owner 
a valid aecurity for completion of the 
work, the architect in certifying 80 per 
cent. duo should baso his estimate 
on the proportion that the value of 
the work done bore to the cost of 
the entire undertaking.—Hopaoop v. 


FEENER (1921), G2 DT. Re. 410; 62 
8. C. R. 634.-—CAN, 
h (tp. 374) i. —-—- Oumer giving 


promissory notea in default of cash-— 
Noles dtscuunted with bank d tnlercst 
paid.)-- SmMira or. McCutrcukon, [1922) 
1 W. W. kk. 306; 67 >. L. R. 454; 
31 Men. ©. R. 413.—-CAN, 

sb. Flmder cost plus percentage agrec- 
ment-—Pun «7 neterial supplied ly 
owner--- Right of eontractor to percentage 
on cost cf sucr matertal.J—-SMITH et. 
MeCutcneon, (192") 2 W. W. RR. 306; 
67 D. L. R. 5543 Ul Man. L. RR. 413. 


PART VI. SECT. 2, SUB-SECT. 1. 
186 i. Written contract - Hridence to 


rary tnadmissible.j--- KARBGAARD — 1. 
BAILEY, [1931] 1D. I. 1. 85.---CAN. 


PART VI. SECT. 2, SUB-SECT. 2. 


195 ti, —-— —---.]--Whero a con- 
tractor chooses to adopt a more 
expensive method of carrying out his 


contract than the contract properly 
interpreted calls fur the loss is his own. 
— GEORGIA CONSTRUCTION Co. v. 


Pacivido GREAT EASTERN Ry. Co. 
3 W. W. J. 466; on appeal, [1929] 4 
D. lL. lt. 16] > Ss. Cc. it. b430.-—CAN. 

e (p. 380) i. ~—-— -}—A contract 
for the execution of road making works 
fur @ municipal council provided that 
no extra works done by the contractor 
would be paid for unlexs there were an 
order In writing & a certificate of tho 
enginecr in respect of them. Pltf. 
alleged that certain extra works were 
in fact done at the oral request of the 
engineer & with his knowledge, & that 
cerlain of the extra works were actually 
paid for by progress payments on the 
work completed, that deft. stood by & 
took the benefit of the oxtra works, & 
that he thereby bad been induced to 
believe thet deft. would not require 
written orders, & had acted to his 
detriment in the belief 50 inducod :— 
Held: even if these allegations were 
proved, they did not establish efther 
waiver or cstoppcl.— BYSOUTH v. SHIRE 
OF BLACKBURN & MitcHam (NO. 2), 
foes) V. L. R. 662; (1928) Argus 

. R. 337.—AuUs. 

sc. Entire contract.}—Pitf. contracted 
to perforin the whole of the works 
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[1922] 1 A. C. 369. 


Pe ee ee enteepte eet t oL 


Re ne ere eee “ened 





—, -—-: Ty) 


required in & about the construction 
of a concrete retaining wall for doft. 
for a tixed price according to a certain 
plan & speeitication. he contract 
provided that the specification should 
form «& be construed as forming part 
of tho agreement. It also required 
pitt, £0 bnild the wall in a certain 
position. This involved removing a 
sand bank. ‘The plan showed a bunk 
appre ney G ft. in width. Dltf. 
clatined. tbat the bunk was 12 ft. in 
width, & he brought an action on the 
commmon counts for the work & labour 
done in removing the extra 6 ft. :-- 
field: the vontract was ans entire 
contract te build the wall for a fixed 
price & that inasmuch as the spceitiea- 
tion was, & the plan was not, expressly 
ineorporated In the contract, pltf.’s 
obligation to completo the works for 
the agreed price was not affected by 
the alleged understatement In the plan, 
& therefore be was not cotitled to 
recover payment for extra work 
occasioned thereby.— WALKER Ve 
RANDWICK —MUNIGIPALITY COUNCIL 
oa. 30 S. lt. N.S. W., : 
JS. W. OW. N. 20.. AUS. 


PART VII. 

ri. ----—- Defect due lo unsuttability 
of subject-matter of contract- - Method of 
repair.)}-—Held. the obligutleon of the 
contractor was not affected by the 
alleged fact that the mutorial was not 
suitable to the climatic vonditions. 
If a method of repulr as satisfactory 
but less expensive than that called 
for by the contract could be secured 
by the owner, he should be bound to 
accept it.--BLoMK v. Kearna (CITY), 
11920] 1 W. W. 31123. 50 DL. RR. 
03; 13 Alta. L. IR. 94.--CAN. 

ed. Liability of contractor for defects-—- 
Materials supplied by contractur.)— 
WEBSTER v. McINrosu (Sask.), [1927] 
3D. L. R. 1153 [1927] 2 W. W. R. 


838.--CAN. 
222 i. Nutice to remedy defecta-- 
Failure to comply with-— Liability of 


contractor. }—~ Where a contractor was 
notified of dcfecta by tho owner & 
Winey {nsisted that ne were trifling 
& could be fixed up at slight expense, 
but the owner refused to accept repairs 
of that sort & employed a carpenter to 
do the necessary work :—Held: the 
contractor had all the notice & oppor- 
tunity to mf ares properly which he 
could bave claimed, even If the con- 
tract had expressly provided for such 


notice.—- WEBSTER tv. MCINTOSH (Sask.) 
(1927) 3 D. L. R. 115; (1927) 2 
Ww e nN. 838.— CAN. 


Cases 225a—220a. 


225b. Liability for defects limited to defects dis- 


EneiisH AND Emprme Dicrst SuPpPLEMENT. 


Part Vill—Breach of the Contract. 


225a. Approval of council’s surveyor & inspector— 


Subsequent discovery of breach of contract— 
Whether a hits conclusive. }—Defts. agreed 
to build pitfs. a number of houses in 
acconlatioe, ‘with certain plans & specifica- 
tions, the work to be carried out to the 
satisfaction of the surveyor and the sanitary 
inspector of the urban district council. 
The houses were completed to the satis- 
faction of the surveyor & the inspector, & 
pitfs. sold them at a profit. In fact the 
express agreement to cement & the im ae 
agreement to do the work properly had 
broken, & on complaint by the purchasers 
-plitfis. carried out repairs to put the houses in 
a habitable state, & they led defts. for the 
cost of the repairs. Defts. contended that 
they were under no liability as the surveyor 
& the inspector had approved of the work, 
that pltfs., having sold the houses at a profit, 
had suffered no damage, & that, as the repairs 
were only an act of generosity, pltfs. could not 
recover the cost :— Held: there being in the 
contract no statement that the approval | 
of the surveyor & the inspector was to be 
final & conclusive, their approval was only 
a superadded protection, & pltfs. were 
entitled to recover the difference between the 
value of the houses as ticy ought to have 
been when completed & their value in fact.— 
Ng&wTon AbpBar DEVELOPMENT Co., lrp. v 
STOCKMAN Bros. (1931), 47 T. L. R. 616. 


covered within five years—-Discovery within 
five years—Effect on subsequent discoveries. | 
—A district council employed contractors to 
make a road, the contract containing the 
following clause : “Should it at any time 
subsequent to the termination of the period of 
inaintenance up to but not exceeding a pe riod | 
of five years from the date of the ea hag 
of the works be discovered that the terms of 
this specification have been violated by the 
execution of bad, insufficient or inaccurate 
work the council shall be at liberty to make 
good such work & to recover the cost thereof 
from the contractor ...’’:—Held: the 
council could recover only for the defects 
discovered within the five years to the actual 
extent of that discovery, & such discovery 
did not entitle the council to recover for 
defects thereafter discovered.—MARSDEN 
Ursan Districr COUNCIL v, SHARP (193)), 
47 T. L. HR. 5403 75 Sol. Jo. 655; affd., 


280a. ——— Excess of cost of completion over con- 


tract price.|—By a contract in wri 
dated May 12, 11916, deft. to build 
for pltf. a house, subject to the conditions 
set forth in the schedule thereto, for the sum 
of £1,900. The conditions provided (inter 
alia) that deft. should begin the works im- 
mediately after possession of the site was 
given to him, & should regularly proceed with 
& complete the same within six months after 
the date of the plans being "passed by the local 
authority, & that if. deft. should suspend 
the works or should not proceed with them 
with due diligence, pitf. by his architect 
should have power to give notice to deft. 
requiring him to proceed, & on failure of deft. 
to comply with such notice for thirty days 
pltf. should be entitled to enter upon & take 
possession of the works & site & employ any 
other person to complete the works. On 
July 10, 1916, the plans were duly passed. 
On July 14, 1916, an order was made by the 
Minister of Munitions under the powers of the 
Defence of the Realm (Consolidation) Regu- 
lations, 1914, which provided that on & after 
July 20, 1916, no person should without 
licence from the Minister of Munitions com- 
mence or carry on any building or con- 
struction work. Or July 21 deft. applied 
for a licence to proceed, & continued to work 
fairly well until Aug. 12, when he ceased to 
roceed with due diligence with the deliberate 
intention, as the ct. held, of ensuring that 
the licence should be refused & that he should 
thereby be enabled to ae an end to the 
contract. On Sept. 9 pitf.’s architect gave 
him thirty days’ notice to proceed with the 
works. n Sept. 30, before the expiration 
of the notice, the Minister of Munitions 
refused to prant the licence to proceed. 
In an action by pltf. for damages for breach 
of contract :—Held: deft. could not take 
advantage of the intervention of the Minister 
of Munitions, which was brought about 
by his own act, & the proper measure of 
daimnages was what it cost pitf. to complete 
the house substantially as it was originally 
intended & in a reasonable manner at the 
earliest moment he was allowed to proceed 
with the work, less any amount that would 
have been due & er able to deft. by pltt., 
had deft. completed the house to the roofing- 
in at the time agreed by the terms of his 
contract.—MERTENS v. HOME FREEHOLDS 
Co., [1921] 2 K. B. 626; 90 L. J. K. B. 707; 
125 L. T. 355, C. A. 


48 T. L. R. 28, C. A 
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PART VIII. SECT. 1. 


i, -—--~— Different contractors for 
bettie & joiner work.)}—A builder 
contracted to carry out the building & 
plastering work in connection with the 
erection of a nage oe another con- 
tractor undertook out the 
joiner work. The builder for dnishod his 
work, & the owner aooepted possossion 
of the house & aap eo ins. alments 
of the account. ards the out- 
side walls began to seal & writ waa dis- 
covered that the walla were off tho 
slumb. In an action by the builder 
or the balance of his account, the 
owner averred that the defeat in the 
walls was oocasioned by the use of 
faulty materials in the construction 


of the concrete floors by. me builder. 
Tho builder averred that the damage 
to the walls was caused by the use of 
unseasoned timber in the construction 
of the roof by the other Sonne 
Noither of these averments 
established at the proof, but cither rof 
them might have been the cause of 
the cracking of the watls:—Held: 
breach of contract had not been 
established against for"the "bal & he was 
entitled to vagar or the oo “hs 
the contract ce. CARR 

MacGREGOR, roan) 8S. OC. 816. 16.--SCOT. 


PART VIII. SECT. 2, SUB-SECT. 1. 


-(p. 389) i 
where no time had t been 6 eet for the 
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completion of a roof, which deft. 
agreed to build on pitt. *a hotel, & at 
the expiration of a reasonable time the 
contractor ate v8 una hed, & the 
owner agreed to contractor under- 
Cane te to complete “t within a further 
perio Held: the contractor was 
not Hable in damages where, within 
that period, the unfinished condition 
of the roof resulted in Its destruction 
fie a as & co: a damage by 

e hatel.— ‘Tv. LANDRY 
(Saat he reat 3 D. L | R. 605: (1927) 

W. W. R. 869.—CAN. 


e ( fb Ane to coe 
fe SE ae rips evidence 


88 }—EVANe v. 
DRapP a (Stak (937 4D. L. R. 
1079; (1927} 3 hee We 5607.—CAN. 


230b. ——— House improperly built—-Difference 


288. Add. Annotation :—Refd. Widnes Foundry 


248. Add. Annotation :—Refd. Widnes Foundry 


262. 
263. 


Vol. VIL.—Building Contracts. Cases 280b—819a. 


pormence of an agreement to build an 
ouse.-—HRRINGTON v. AYNESLY (1788), 2 
Bro. O. 0. 341; 2 Dick. 692; 21 BH. R. 440. 


278a. ——— Non-compliance with bullding regula- 
tions.|—Deft. agreed to erect a house accord- 
ing to a plan to be approved by pitfs., & 
according to the regulations of Metropolitan 
Building Acts. Pitfs. approved a plan, but 
it was objected to by the Board of Works :— 
Held: deft. must specifically perform his 
contract, subject to the plan being modified 
to conform with the regulations of the Board 
of Works.—Counrrr v. SmiTH (1864), 11 
L. T. 298; 28 J. P. 820; 10 Jur. N.S. 1123. 


Annotation :-—Refd. Wolverbampton Corpn. v. Emmons, 


between value in fact & proper value, |— 
NEWTON ABBOT DEVELOPMENT Co., LID. v. 
STOCKMAN Bros., No. 225a, ante. 


(1925), Ltd. v. Cellulose Acetate Silk Co. 
(1981), 47 T. L. R. 481. 


(1925), Ltd. v. Cellulose Acetate Silk Co., 
Ltd. (1981), 47 T. L. R. 373. 

Add, Annotation :—Apld. Sagar v. Ridchalgh 
& Son, Ltd., [1931] 1 Ch. 310. 

Add. Annotation :—Refd. Sagar v. Ridehalgh . 
& Son, Ltd., [1931] 1 Ch. 310. 





265a. J—A bill will not lie to compel the {1901} 1 K. B. 515. 
Part IX—Excuses for. Non-Performance. 
279. Add. Annotation :—Refd. Larrinaga v. Soc. Kursell v. Timber Operators & Contractors, 


282. 


312. 


816. 


318. 


Franco-Americaine des Phosphates de Medulla 
(1923), 92 L. J. K. B. 455. 


Add. Annotations :—As to (2) Refd. Mertens 
v. Home Freel-olds Co., [1921] 2 K. B. 526; 
Dominion Coai Co. v. Maskinonge S.S. Co., 
[1922]2 K. B. 132; Larrinaga v. Soc. Franco- 
Americaine des Phosphates de Medulla (1923), 
92 L. J. K. B. 455 ; Cantiere Navale Triestina 
v. Handelsvertretung der Russe Soz. Fod. 
Naphtha Export (1925), 94 L. J. K. B. 570; 


{1927] 1 K. B. 298; The Penelope, [1928] 
P. 180; Hyman v. Hyman, Hughes ». 
Hughes, [1929] P. 1: May wv. May (1929), 
98 L. J. K. B. 770; Lever Bros.. Ltd. v. Bell 
(1980), 47 T. L. R. 47; Walton Earvey, Ltd. 
v. we & Hormfrays, Ltd., [1981] 1 Ch, - 
274, C. A. 


285a. ——- ——— Brought about by contractor's 


own act.|—MERTENS v. HomME FREEHOLDS 
Co., No. 230a, ante. 


Part X.—Forfeitu re. 


298. Add, Annotation :—Refd. United “tates Shipping Board v. Durrell, (1928] 2 K. B. 789. 


Part X!.—Materials. 


Add. Annotation :—As to (1) Apld, Re Blyth | 
Shipbuilding & Dry Docks Co. Forster v. | 
Blyth Shipbuilding & Dry Docks Co., [1926] | 
Ch. 494. | 
Add, Annotation :—Refd. Re Blyth Ship- | 
building & Dry Docks Co., Forster v. Blyth 

Shipbuilding & Dry Docks Co., [1926] “ 


Add. Annotation :—Apld. Re Blyth Ship- 
building & Dry Docks Co., Forster v. Blyth 
rey eae & Dry Docks Co., [1926] Ch. 


building & Dry Docks Co., Forster v. Blyth 
Shipbuilding & Dry Docks Co., [1926] Ch. 
49+. 


3198. —-—- -——.]—A shipbuilding contract pro- 


vided for payment of the price of the vessel 
by instalments, the first to be paid on the 
signing of the contract, the next when the 
keel was laid, & others at various stages in 
the progress of the ship’s construction. She 
was to be constructed under the inspection 
of the purchasers’ surveyor, to whose 
approval the quality of the material used & 
the workmanship were to be subject. Clause 6 


319. Add. Annotation :—Distd. Re Blyth Ship- | 


PART VIII. SECT. 3, SUB-SECT. 1. 


Biscuit Co., [1924] 1 
D. L. R. 9873; 1 W. W. BR. 795.—CAN. 


PART VIII. SECT. 3, SUB-SECT. 2. 
af. Owner taking posseasion before 
completion. }— Cassipy (A, W.) & Co, ». 
Baur (Saa )s {1929]j 2 D. L. R, 353.— 

"PART IX. SECT. 3. 

. Supply of defective materigls.j— 
ty a by wherein the contractor 
sned to recover the balance of the 
contract price unpaid under a con- 
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tract to drill an olf well, & the owner. 
pleaded that the contract had not been 
completed, it was found that the con- 
tractor had camied out the contract, 
except with respect to balling the well, 
& that he was prevented from doing: | 
so because the casing pipe supplied b 
the owner was too light & had col- 
lapsed :~—-Held: therefore, the case 
was one coming under the principle 
that where under the terma of 4 
building contract mutual obligations 
are imposed on both parties with 
respect to carrying out the contract, & 
as a result of the failure of the owner to 
fulfil: his obligations the contractor 
is unable to finish the work com- 
pletely, the fact that the work was not ° 
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filly completed does not disentitle the 
contractor to recover the full contract 
price.—-UNION DRILLING & DEVELOP: 
MENT ©Co., Lip. ». Carrtan Om & 
NATURAL Gas Co., Lerp., [1831] 1 
W. W.1R. 786; affd., [1931] 2D. 1. BR. 
B51; 2 W. WL. 508; affd., (1931) 3 
Dp. h. It. 656.---CAN. 


PART XI. SECT. 2, 8UB-SECT. 1. 


a i, ——~.J—An unpaid builder as 
snch haa no Hen upon the building In 
bia possession fur the balance due to 
hint, unless under the contract for oon- 
struction.--N. P. A. CHETIIABR FIRM 
“<—eoo (1927), I. L. R. 6 Ran. 87.-— 


342a. 


Cases 319a-—342a. ENGLISH AND Emprre Dicest SUPPLEMENT. 


provided that from & after poe by the 
purchasers to the builders of the first instal- 
ment on account of the price the vessel & all 
materials & things appropriated for her 
should thenceforth, subject to the lien of 
the builders for unpaid purchase-money in- 
cluding extras, become & remain the absolute 
property of the purchasers. After the first 
instalments of the purchase-moncy had been 
paid & the vessel] had been partly constructed, 
@ receiver was appointed in an action com- 
menced by debenture-holders of the ship- 
building co. for enforcing thcir security :— 


Held: certain worked material lying in the | 


yard ready to be incorporated into the hull 
of the vessel & approved by the purchasers’ 
surveyor, had not been ‘ appropriated for 
her’ within the above clause s0 as to become 
the property of the purchasers.—Re BLYTH 
SHIPBUILDING & Dry Docks Co., Forster 


v. BLYTH SHIPBUILDING & Dry Docks Co., 
[1926] Ch. 494; 95 L. J. Ch. 850; 134 
L. T. 648, O. A. 


Annotation :—Refd. Bohnke v. Bede Shipping Co., [1927] 
1K. B. 649. 


325a. Erection of temporary bullding for special 


purpose—Agreement for return of materials.] 
—Pitf. agreed with deft., who was mayor 
of H., to erect the hustings for the election 
for the borough of H., as before with altera- 
tions, for £19 10s. by receiving the wood back 
again. After the election was ended, the 
mob carried the wood of the hustings away. 
In assumpsit for not returning the wood :— 
Held: deft. was bound to return the wood, 
by putting the hustings safely into the 
possession of pltf.—FULLER v. PaTTRICK 
(1849), 18 L. J. Q. B. 236; 13 L. T. O. S. 
185; 13 Jur. 561. 


Part XII—Assignment and Devolution of Rights and 
Liabilities. 


340. Add. Annotation :—Consd. Barle v. Hems- 


worth R. D. C. (1928), 140 L. T. 69. 


841. Add. Annotations :—As to (1) Consd. Fe 


' National Benefit Assce., [1924] 2 Ch. 339; 
As to (2) Refd. Re Fenton, Lx p. Fenton 
Textile Assocn. (1980), 09 L. J. Ch. 358. 
As to (3) Apld. Re Uity Life Assce., [1926] Ch. 
191. Aa to (4) Consd. Re National Benefit 
Assce., [1924] 2 Ch. 339. 


$42. Add. Annotation :—Refd. Jones v. Oceanic 


Steam Navigation Co., [1924] 2 K. B. 730. 


.}—Pl fs. claimed £1,000 being retention 
moneys due from defts. to a firm of con- 
tractors. Pltfs. claimed under an assign- 
ment dated Apr..7, 1924. On Nov. 21, 1922, 
defts. entered into a building contract for a 
lump sum with S., the contractors, for the 
construction of a number of cottages under 
a housing scheme. The contract provided 
for interim payments, but no moncy was to 
become payable to the contractors except on 
the architect’s certificate in writing, & 
certificates were to be issued when work to 
the valuc of £1,000 had been executed & 
thereafter at monthly intervals as certified 
by the architect in writing. He was to 
certify the amount from time to time payable 
to the contractors under the contract. The 

‘amount to be certified by the architect on 
his first. & monthly certificates as due to the 
contractors was to be at the rate of 90 per 
cent. of the value of the work, including 
extras. The balance of 10 per cent. of the 
value of the work was to be retained until 
the sum so retaincd, called a retention fund, 
should amount to £2,472 after which the con- 
tractors were to be paid monthly to the full 
value of the work done & the materials 
supplicd. The retention fund was to be 
deposited in a bank until the final adjust- 
ment of accounts. The contract was varied 
by consent, & in the events which happened 
the retention fund amounted to £1,000 at 
the beginning of 1924. This was never 
acon at the bank & remained a merely 
notional fund, but both parties treated it as 
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a@ separate sum capable of being carmarked. 
It was included without distinction in the 
architect’s final certificate for £1,848 10s. 2d. 
on Jan. 28, 1927. Meanwhile pltfs., who 
were supplying cement to the contractors, 
found that the latter were getting into arrears 
with their payments & to obtain further 
credit the contractors, bcing then indebted 
to pltfs. in the sum of £671 on Apr. 7, 1924, 
assigned to them the retention fund by a 
document dated Apr. 7, 1924, in the following 
terms: ‘‘In part reduction of the amount 
now, or to be, owing from us to you for goods 
supplied by you, we hereby assign to you all 
moneys now or hereafter to become due to 
us from the Hemsworth R. D. C. for retention 
moncys in respect of the G. housing scheme. 
& for which your receipt shall be a sufficient 
discharge. It is understood that we are only 
to be credited with the amount actually paid 
to you under this assignment as & when the 
same is received by you.’’ Due notice of 
that assignment was given by pltfs. to defts. 
onthe following day. This was acknowledged 
by defts. on May 26, 1924. By that time the 
contractors had issued a number of debentures 
to the M. & C. Bank. These debentures were 
dated at various pcriods from Feb. 1, 1900, 
to Feb. 2, 1924, & they charged the under- 
taking & property, both present & future, 
of the contractors, the charge being a specific 
charge on their freehold & leasehold property, 
machinery, goodwill, & uncalled capital & 
a floating charge on all the co.’s other assets, 
subject to a proviso that the contractors 
were not to be at liberty to create any mtge. 
or charge on any of the assets in ‘priority to 
the debentures. A recciver for the debenture 
holders was appointed in Oct. 1924, & he 
duly entered into possession. Seven days 
after the appointment of the receiver a 
resolution was passed for the voluntary 
winding-up of the co. The receiver refused 
to recognise the right of pltfs. to payment 
under their assignment in priority to the 
debenture holders, & on the architect’s 
certificate being given in Jan. 1927, defts. 


344. Add. Annotations : — Refd. 


345. 


Vol. VII.—Building Contracts. Oases 342a—38S8a. 


declined to interplead & paid the retention 
moneys to the receiver for the debenture 
holders: —Held: the assignment in question 
was a good legal assignment & pltfs. were 
entitled to sue on it. The retention fund in 
this case arose out of an oristing contract, 
& although it did not become payable until a 
date later than that of the assignment, it was 
a debt or other legal thing in action which 
could be assigned. The assignment was 
within Jud. Act, 1873, s. 25, & Law of Pro- 
perty Act, 1925 (c. 20), s. 136. It could be 
sued on by the assignee without joining the 
assignor as a party. Plitfs. were therefore 
entitled to recover on the assignment.— 
Bar eE (G. & T.) (1925), Lrp. ». Hemswortn 
RURAL DIstricr CounctiL (1928), 140 L. T. 
69; 44 T. L. R. 758, C. A. 


Cottage Club 
Estates v. Woodside Estate Co. (Amersham) 
(1927), 97 L. J. K. B. 72; Re Wait, [1927] 1 
Ch. 606; Earle v. Hemsworth R. D. C. (1928), 
140 L. T. 69. 

Add. Annotations :—-Refd. Lawrence v. Hayes, 
[1927] 2 K. B. 1113; Earle v. Hemsworth 
R. D.C. (1928). 44 T. L. R. 605. 


345a. Effect of—Or contractor’s rights under 


arbitration clause.]—Building contractors as- 
signed to a bank all money due & to be- 
come due to them under a building contract, 
which contained an arbn. clause, & the proper 
notice of the assignment was served on the 
building owners. Disputes having arisen 
regarding a claim by the contractors for 
compensation & extra payment, recourse was 
had to arbn. :—Held: (1) the arbitrator had 
jurisdiction to entertain the arbn., since the 
contractors’ rights under the arbn. clause did 
not constitute a ‘‘ legal’ or.‘‘ otber remedy ”’ 
for the debt within Law of Property Act, 
1925 (c. 20), s. 136 (1), & were not passed 
& transferred to the bank by the assign- 
ment; (2) the arbitrator had to consider not 
merely the terms of the contract within the 
limits of the document, but also the applica- 
tion & enforcement of those terms, having 
regard to the whole legal position which the 
parties had created, including the relinquish- 
ment by the contractors themselves by the 
assignment of their right to claim the debt, 
& he must make his award in favour of the 
building oWners.—-COTTAGE CLUB ESTATES 
v?. WOODSIDE ESTATES Co, (AMERSHAM ), [1928] 
2 K. B. 463; 97 1. J. K. B. 72; 189 L. T. 
353; 44 T. L. R. 20; 83 Com. Cas. 97. 


Part XV.—Arbitration Clauses. 


386. Add. Annotation :—Refd. Charles v. Cardilf 


Collieries (1928), 44 T. L. R. 448. 


387. Add. Annotation :—Consd. Czarnikow v. Roth: 


Schmidt, [1922] 2 K. B. 478. 


388. Add. Annotalion :—Refd. Czarnikow v. Roth, 


Schmidt, [1922] 2 K. B. 478. 


388a. Clause restricting time for opening reference 


6 i, 
Held: 
of contract b 
reason of matcrials not being delivered 
in time.—Horr (HI 


Lrp. v. SHE 
(1922), 52 O. L. R. 237.—CAN. 


b 5. 
struction of a covered way 
mainiand to a lighthouse contained 


PART XIII. SECT. 2, SUB-SECT. 2. 


372 ii. 
pending against sub-contractor— Liability the 
for sales taxv.}— Horr (HENRY) & Sons, 
Ltn. v. SHERHY (RicnarRnp) & Soxs 
(1922), 52 O. L. R. 237.—CAN. 


—‘* Until after completion of works ’’—-Mean- 
ing of.]—The form of building contract issued 
by the Royal Institute of British Architects 
provides, by condition 3! in the schedule 
thereto, that should the building owner not 
pay the builder any sum certified by the 
architect within the time limited by the 
contract, the builder is to be at liberty to 
determine the contract & recover from the 
building owner payment for all work executed. 
Condition 32 provides that in case any dilfer- 
ence shall arise between the building owner 
& the builder as to the construction of the 
contract or as to any matter arising there- 
under, such difference is to be refetred to 
arbn., but that ‘‘ such reference . . . shall 
not be opened until after the completion of 


ao anne tee —— 





Mechanic’s lien action 





employers’ 


another engineer. 





-) — Contractors :— |; 
sub-contractors by 


Sona, 
Sona 


ENRY) & 


ENnY (RicnarRD) & handa. 


PART XV. SECT. 1. 


.}—A contract for the con- 


| arbn. 
from the | 
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an arbn. clause, the first part of which 
referred all disputes, whenever arising, | 
as to the contract & its execution to 
engineer, 


removal of certain rock, the contractors 
refused to continue the work, & the 
employers took the work out of their 
An action having been brought 
| by the contractors for pa 
: alleged to be due under the contract & 
| for damagea :---Held 
still in progress, the first part of the | 
cluuse applied, if being {m- | FORD v. 
materia! that the work had oecn takcu 
out of the hands of the puraucrs, & | SC 


eet A dispute having 
entitled to damagoa for breach arisen ar to the rate payalbe for the 


: as the work was | 


the worka.”” During the progress of certain 
works which were being carried out under a 
building contract in the above form the 
building owner neglected to pay the builder 
a sum certified by the architect within the 
stipulated time, & thereupon the builder 
determined the contract under condition 31. 
The builder commenced arbn. proceedings 
while the contract works were still uncom- 
pleted, & tho arbitrator made an award in 
his favour for the money due to him under 
the contract :—Held: the words ‘ until 
after the completion of the works’’ in 
condition 32 meant until after completion 
of the whole of the works contracted for, 
& not merely until after completion of so 
much of the works as the builder was undor 
the circumstances bound to perform; con- 
sequently the arbn. was premature & the 
arbitrator had no jurisdiction to make the 
award; or at all events the validity of 
the award waa sufficiently doubtful to render 
it improper to enforce it summarily.—SmMitTn 
v. MARTIN, (1925] 1 K. B. 745; 941. J. K. B. 
645; 1383 L. T. 196, C. A. 


— ta a ae ne ee er ne me RR Oe ee eee rt 


action sisted to allow the arbn. to 
proceed.—CRAWFORD  »v. NORTHERN 
LIGHTNOUBRR Comra., ([1025] S.C. 


while the (H. L.) 22.—--SCOT 


| 
Recond part referred any dispute or | 
claim arising after, or consequent on, | 
the completion of the contract to | 
! 

| 

| 

| 


PART XV. 8ECT. 4. 


ef. jJ--A pone lng contract 
contained a clause referring all disputes 
arising under the contract to the arbn. 
of the employers’ engineer, who in fact 
auperintended & directed the work :-— 
Held: os the contractors had agreed 
to the appointment of the engineer as 
arbiter, they could not object to his 
acting upon the ground that he was an 








ent of snins 


i interested party with a blas.—Cnraw- 
NORTHERN LIGHTHOUSES 
petal (1925) 8S. C. (BH. L.) 22.— 


Cases 425—-458,  —Eweriss AND Empire Diczest SUPPLEMENT. 


Part XVI.—Architects and Engineers. 


425. Add. 








425a. 
local authority, 


posals Board: had for sale. 


Annotationa :—Folld. 
Richardson (1924), 69 Sol. Jo. 107. 
- Wisbech R. D.C. v. Ward (1927), 91 J. P. 200. 


Interim certificates.]|——Pitfs., a 
e a contract 
builders under which deft. was the architect. 
The Ministry of Health had the right to re- 
require the use of materials which the Dis- 
While the houses 
were in course of erection deft. gave interim 


Boynton  v. 
Consd. 


with 0. A. 
428. 


434. 


certificates, & he also gave documents under 


which 
plied 


Itfs. paid the 


In an action by 


oard for articles sup- 
y the Board. Under these certifi- 
cates & documents pltfs. had to pay both the 
builders & the Board for the same material. 
ltfs. to recover the amount 
from deft. on the ee of negligence :— 
Held: as the certificates were only interim 
certificates, & as deft. on going into the 


486. 


448. 


figures with pltfs. had indicated to them that 


the amount paid to the Disposals Board was 
to be deducted from the final balance due to 
the contractors, deft. had not been guilty of ': 


S mmneetiie: pnaninunaneeanal 


PART XVI. SECT. 1 


ef, ——— —— Unqualified person.|— 
Held: a raon illegally employed 
could not thereby found a claim for 
admission to the Association of Pr - 


fessional Engineers as being a rsoii 
" practising as a professional ongineer " 
under Enginevring Profession Act, 


Man. 1920 (c, 38), 8. 7.--Re ENGINEER- 
ING PROFESSION AcT, Re JOUNSON, 
{1922)} 3 W. W. R. 424; 70D. L. lt. 
161.—CA 


af. Termination of appoiniment— By 
werbal cancellation piven to architect's 
assistani— Record of cancellation made 
by architect.|— Held: offective.— Row- 
LEY v. CooxK, [1920] 2 W. W. R. 831; 
62 D. L. R. 709.—CAN. 


PART XVI. SECT. 2, SUB-SECT. 1.—A. 


ag. Whether architect Uadle for mia- 
takes of surveyor.}---HARRIES, Halt & 
KRvuBsE v. SOUTH SARNIA PROPERTIES, 


LTp., SoUTH SARNIA PROPRRTIRA, LTD. 


® Barn & Barro (Ont.), (1928) 4 
Dp. L. R. 872; on appeal, [1929] 2 
D.L. R. 821; 63 O. L. R. 597.—-CAN. 


PART XVI. SECT. 2, SUB-SECT. 2. 


k i. In giving decisions. }-— 
Where the owner’s engincer ia made 
arbitrator, he must guard agaist 
being unduly influenced by bia oem- 
ployers; & if it appears that he is so 





82, 


biased as to be likely not to decide 
fairly, then the contractor will not be 
pound outs fend wow, & 

EGINA ITY), A . R. 
811; 50D. L. R. 98; 13 Alte. L. R. 
94.—-CAN 


PART XVI. SECT. 2, SUB-SECT, 3. 


sl. Advertisement by «unregistered 
architect—-Formerly on register but 
struck off.}--l. v. SHEWBROOKS, [1931] 
3 Ww. Ww. . 97.——-CAN. 


PART XVI. SECT. 3, SUB-SECT. 1. 








di. Pte. :—THeld ; en- 
titled to payment for plans adopted & 
used, although there was no express 
contract to that. effect.—SINCLAIR v. 
LAND S&TTLEMENT Board (B. C.), 
(1925) 2 1D. L. R. 1050,—CAN. 


gi. Work done before reytsira- 
tion as architect.)}—A person employed 
as an architect who is not registered, 
& whose employment is discontinued 
before he becomes registered, cannot 
recover for his services.—ROWLEY v. 
Cook, {1920} 2 W. W. R. 331; 6&2 
D. L. R. 709.—-CAN. 


PART XVI. SECT. 3, SUB-SECT. 2, 


ki. Plans approved by emnloyer— 
To be used at future date.}—Held: 
employer bound to pay, even thougb 
the building contemplated was never 
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negligence, & the action failed——WIsBECH - 
RURAL District CoUNCIL v. WARD, [1928] 2 
K.B.1; 97 L. J. K. B. 66; 188 L. T. 308; 
91J.P.200; 44T. L. R. 62; 261L.G. R. 10, 


Add. Annotation :—Consd. Wisbech R. O. v. 
Ward, [1927] 2 K. B. 656. 


Add. Annotation :—Distd. 
U.D.C., [1924] 1 K. B. 87. 


Nixon v. Erith 


Add. Annotation :—Refd. Nixon v. Erith 
U. D. C., [1924] 1 K. B. 819. | 
Add. Annotation :—Refd. Graves v. Cohen 


(1929), 46 T. L. R. 121. 


452a. ——_- —— General Housing Memorandum 
No. 4.]—ELKINGTON v. WANDSWORTH CORPN, 
(1924), 41 T. L. R. 76; 88 J. P. Jo. 702. 


458. Add. Annolation :—Apld. Higgins v. North- 
ampton County Borough (1926), 90 J. P. 





erected.—QUIRK . TOWN oF SYDNEY 
Mins (1923), 56 N. 8S. R. 281.— CAN. 


PART XVI. SECT. 3, SUB-SEOT. 38. 


446 ii. .J~An architect employed 
to prepare plans is entitied to be paid 
@ fair remuneration for his work, 
notwithstanding that the employer 
does not benefit by the work & does 
not erect the buildings contemplated 
by the plans.—HUTCHINSON v. ZIVE 
(1927), 48 N. lL. R. 451.—8. AF. 


445 ili. -]—BRIDGMAN v. VOL- 





PART XVI. SECT. 3, SUB-SECT. 4. 


6 ( r) 445) i. ee | -)— Pitt, an 
architect, prepared plans for & superin- 
tended the erection of a building esti- 
mated to cost $175,000. After $50,000 
had been expended, pitf. rendered a 
partial account based upon the esti- 
mated cost at 3% per cent., amountin 
to $6,125, intimating that the fu 
charge for his services would be 5 per 
cent. of the estimated cost. Deft. con- 
sidered the claim excessive, & dispensed 
with pltf.’s further services:— Held; 
pitt. should be awarded for his services 
upto the time of his dismissal, including 
roe i for dismissal, the sum of 
$8,000.—Conn ov. Roy, [1931] 54 
N. Ss. R. 1353 57 D. L. R. 232.— CAN. 





Vol. VII. Cases 183—190. 


BUILDING SOCIETIES. 
Part IIl—Rules. 


13. Add. Annotalion :—Consd. Hole v. Garnsey, | 19. .fdd. Annotation :-—-Consd. Ifole v. Garnscy, 


, [1930] A. C. 472. [1930] A. C. 472. 
. Add. Annotation :~- Palie: Gy..t ad Oraekes 
[1930] A. gee Consd. Hole rv. Garnsey, 20. sldd. Annotations :—Consd. Re Quinn & 
17 dd. National Catholic Benefit & Thrift Soc.’s 
. A Annotation :—Apld. Ke Quinn . Arbitration, [1921] 2 Ch. 818; Hole v. Garn- 
National Catholic Benefit & Thrift Soc.’ sey, [1930] A, C. 472. 


Arbitration, [1921] 2 Ch. 318. 


Part !V.—-Officers. 


86. Add. Annolation :—Refd. Deuchar v. Gas | 65a. S. P. R. v. Hasrie (1863), Le. & Ca. 260; 


Light & Coke Co., [1924] 2 Ch. 426. 1 New Rep. 3386 3; 82 L. J. M. ©. G3; 7. T. 

37. Add. Annotation :—Refd. Sun Permancnt. G05; 27 J. P. 853 9 Jur. N. 8. 2855 9 
Benollt Blig: Soo, -4, Western Subusban «| Cox, ©. C. 2645 169 1B. R. 13915 sub nom. 
Harrow Ross Permanent Bldg. Soc., [1921 | | ht. vw. WArrie, LL W. . 203, C. C. RR. 


Part VI. ~Shares. 


"101. Add. Annotation :—Refd. Ne Burradon & Coxlodge Coal Co. (1930). 28 B. W. 0. O. 7. 


Part. Vil.---Advances. 


110. Add. Citation : —- subsequent — proceedings. Permanent Beaclt bide. Soc. ve. Western 
{1921} 2 Ch. 438, ©. A. Suburban & Uarrow Road Permanent Bldg. 


110a. —— -—— Rights & benefits under—Whether Soc., LLY2L) 2 Ch. 458. 
transferable.|—Sun Busnoing Socrery v. | 119. Added. Citation: --aubseyuent proceedings, 
WESTERN SUBURBAN & ITAkROW Koa, [i921] 2 Ch. 438, 0. A. 
BuILpDING Socrery, No. 230a, post, 1146. Add. Annotation :--Refd. Sun Permanent 
112. Add. Annotutions:.—As to (lL) Refd. Sun Per- | Benefit Bldg. Soc. v. Western Saburban & 
manent Benelit Bldg. Soc. ve. Weste rn | Harrow Road Permanent Bldg. Soc. (1021), 


Suburban & Harrow Road Permanent Bidg. | Ol. J. Oh. 7h. 

Soc., [1921] 2 Ch. 438. As to (3) Refd. Sun | 184. Add. Annotations :--Refd. Sweeb ov. Mar- 
Permanent Benefit. Bldg. Soc. v. Weatcrn | diatrmid (or Henderson) (1920), 7 Bux Cas. 
Suburban & Uarrow Road Permanent Bluy. 6403; Inland Revenue Comra v. tlay (192-6), 
Soc., [1921] 2 Ch. 448. As to (4) Refd. Sun | 8 ’Tax Cas. 636. 





Part Vill—Borrowing and Loans. 


187a. For purchase of mortgages—-Whether pur- : 190. Add. Annotation :-~Refd. Sun Permanent 





pose of soclety.|—-Sun BuILbDINGU Sociery v. Benefit Bldg. Sou. vo. Western Suburban & 
WESTERN SUBURBAN & LUarnrow Roan Harrow Road Permanent Bldg. Soc., [1921] 
BuILpvInG Sociery, No. 280a, post. 2 Ch. 85. 
PART VII. SECT. 2. | Rights of purchaser.j--STARW vy. BHEP- | losses Incurred fu the management of 
ni, —— —— Right to partial release HERD (1881), 29 Cir. 316.--CAN. the society.— LEK v. CANADIAN BE AL 
of mortgaged roperty.J—ALMON  v. | - | Loan Co. (1908), 23 6. LL. TV. 16 5 
T AIRBANKS. (1876), 10 N.S. R. U | PART VII. SECT. 4, 1O.L. 1. 47h; 20, W. 370. _CAN, 
R. & C.) 407.—CAN. 124 i, Determination of amount pay- | és 
: able-— Liability for losses incurred in : PART VII. SECT. 5, SUB-SECT. 2. 
| management of suciety.|—-Aeld : voder t. For theexisting Meld ” paragraph 
PART VII. SECT. 3. the mtge. in question & the byvu-laws , roml “ Held: pith. was entitled ty 
sd. Assumption of mortgage by pur- | & rules of the society, the rocicty could |} foreclose for the whole amount due, 
chaserp— Monthly instalments unpaid— | not charge against the mtge. a share of | to be computed according to the rules.” 
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Cases 198—285a. 


198. Add. Annotations :—As to (2) Refd. Bowling 


230. Add. 


251. Add, 


285a. Amalgamation—Effect of 1874 Act, s. 33 — 


v. Cox, [1926] A. C. 751. Generally, Mentd. 
Dominion Coal Co. v. Mackinonge S.S. Co., 
[1922] 2 K. B. 132; Boston Corpn. vt. 
Fenwick (1923), 129 L. T. 766; Holt v. 
Markham, [1928] 1 K. B. 504; Cantiare 


ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


Donaldson v. Crossland, [1929] A. C. 297; 
Marconi’s Wireless Telegraph Co. v. Newman, 
[1930] 2 K. B. 292. 


202. Add. Annotation :—Refd. Joachimson  v. 


Swiss Bank Corpn., [1921] 3 K. B. 110. 


Sun Rocco §. A. v. Clyde Shipbuilding & | 220. Add. Annotation :—Retd. Bowling v. Cox, 


Engineering Co., [1924] A. C. 226; Anchor 


[1926] A. C. 761. 


Fart IX.—Investment or Other Application of Surplus Funds. 


228. Add. Annotulion :—Roefd. Sun Permanent 


Benefit Bldg. Soc. v. Western Suburban & 
Harrow Road Permanent Bldg. Soc., [1921] 
2 Ch. 438. 

Citalion : — subsequent proceedings, 
[1921] 2 Ch. 438, C. A. 


230a, —--~— —-—— Insufficient surplus funds to carry 


out purchase.|—Althougn a building society 
may transfer its mtges. either to an indi- 
vidual or to another building society, yet 
if it agrees to sell those securities to a pur- 


chaser & makes no stipulation as to what it | . 


is that the purchaser is to take under such 
agreement for sale, the only conclusion 
that can be drawn is that it agrees to transfer 
such benefits as it itself enjoys, & that it 
cannot do. Plitf. society was in liquidation, 
& in May, 1019, its liquidators entered into a 
contract’ with deft. societ.’ for the sale to 
deft. socicty of thirty-seven of the frechold 
& leasehold mtyes. of plif. society for £6,400. | 
Deft. society having declined to complete, | 
ltf. society issued a writ for specific per- | 
ormance. Subsequently the parties by 
agreement stated a special case for the opinion 
of the ct. as to, amongst: other things, whether 
the contract was ullra vires deft. society, 
because it had not at the date of the contract ! 
surplus funds properly available for invest- | 
ment, & whether pltf. society could transfer | 
the mtges. without the consent of the | 
mtgors. Both these points were decided in | 
favour of pltf. society :—Held: (1) although 








the contract might be intra vires in its incep- 
tion, notwithstanding that deft. society had 
not suflicient surplus funds to carry it out, 
yct if at the time when an order was made for 
its specific performance deft. society had not 
sullicient surplus funds the effect of the order 
would be to require the society, which was 
not an investing society, to invest moneys 
which were not its surplus funds in a security 
in which it had no power to invest them ; 
(2) a further effect of the order, if made, 
would be to require deft. society to borrow 
money to pay for the mtges.; & as its bor- 
rowing powers could not be resorted to 
except for borrowing for the purposes of the 
society, & as the purchase of the mtges. 
was not one of those purposes, the order 
would be an order requiring deft. society to 
do an ullra vires act; therefore no order for 
specific performance ought in tne circum- 
stances to be made; (3) having regard to 
the fact that the mtges. in question were 
building society mtges., pltf. society was not 
in a position to transfer to deft. society all 
the rights & benefits to which under them it 
was itself entitled, pltf. society was not 
ready & willing to perform its part of the 
contract, & consequently it could not enforce 
the contract.—SuN BurimLpDING SoOcIETY v. 
WESTERN SUBURBAN & Harrow RoapD 
BUILDING Socirry, [1921] 2 Ch. 438; 91 
I. J. Oh. 743 125 L. T. 782; 37 'T. L. R. 
$14; 65 Sol. Jo. 734, C. A. 


Part X.—Disputes. 


242. Add. Cilation :--37 J. P. 468. 
Annotation ;~ -Refd. Northwood — v. | 277. 


L. C. C. (1927), 1387 L. T. 49. 
Add. Citation :-—387 J. VP. 468. 


Part XIl..-—Amalgamation and Transfer. 


Dissolution of constituent societies un- 
necessary.|—By a contract dated Sept. 15, 
1928, applt. agreed to sell to resp. two free- 
hold plots of land & a dwelling-house. On 
Nov. 80, 1925, the property so contracted 
to be sold was mtged. to the H. Equitable 
B.B. Society, & on Jan. 31, 1928, that society 
was united in accordance with the provisions 
of the Building Societies Acts with the 
H. Permanent B.B. Society under the name 
of the H. Building Society. On June 28, 
1928, the money due on the mtge. was repaid 
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to the H. Building Society, which society 
gave a receipt endorsed on the mtge. A note 
was also endorsed that on Jan. 31, 1928, the 
II. Equitable B.B. Society & the H. 
Permanent B.B.Society were united & became 
one society under the name of the H. Building 
Society, & that the transaction was duly 
registered as required by the Building 
Society Acts. The purchaser required an 
abstract of the documents effecting the 
transfer of the mtge. to the H. Building 
Society from the H. Equitable B.B. Society 
& asserted that resolutions as to union, the 


307. 


notice to the registrar, & consents in writing 
of the shareholders in the two societies must 
be abstracted. The purchaser also claimed 
to be entitled to see the instrument of union 
to ascertain that the provisions of the Build- 
ing Societies Acts had been complied with. 
The vendor contended that this was not 
necessary as under 1877 Act, s. 5, the 
registration operated as a conveyance of the 

roperty which was then vested in the H. 

quitable B.B. Society. The judge held 
that under the Building Socicties Acts the 
possibility was contemplated of a union with- 
out a dissolution of the uniting societics, & 
1877 Act, gs. 5, which provided that the 
registration of the union should operate as a 
conveyance, must be read as subject to 
1874 Act, s. 33, under which the instrument 
of union might provide that certain properties 
should be excepted & not transferred, & it 
was therefore necessary for the purchaser 
to be furnished with an abstract of the 
instrument of union to enable him to see 


Vol. Vl.—Building Societies. Cases 285a—370. 


whether 1877 Act, s. 5, could operate without 
any qualification :—Held: 1874 Act, s. 33, 
& 1877 Act, s. 5, contemplated that a union 
of two societies might be made without a 
dissolution of each society, & it was putting 
too much on 1874 Act, s. 33, to say it gave 
complete union so that no inquiry could be 
made as to the terms of union, & 1877 Act, 
s. 5, made it clear that only such properties 
vested in the united society as the instrument 
of union provided, therefore it was necessary 
that the vendor should abstract & verify the 
resolution of union, the notice to be given to 
the registrar of tho union, & the other 
instrument of union if any, & until he had 
done so he had not produced to the purchaser 
a proper title—Ae Fryer & TLLAMPSON’Ss 
CONTRACT (1929), 140 L. T. 680, OC. A. 


285b. --—- Property vesting In united societ 


Dependent on terms of [nstrument of anton ts 
Re Fryer & Hampson’s Conrracr, No. 285a, 
ante. 


Part XIIl.——Dissolution. 


Add. Citation :—-subsequent proceedings, [1921] | 


2 Ch. 438, C. A. 


BURGLARY AND THEFT 


370. Add. Annotation :~--zis to (2) Refd. Bowling 


v. Cox, [1926] A. C. 751. 


INSURANCE. 


See INSURANCE. 
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BURIAL AND CREMATION. 


Part I—Rights and Duties of Executors and 
Burial. 


47. Add. Annolation :—Refd. Barnett v. Cohen, 
[1921] 2 kK. B. 461. 


Others as to 


20a. ——— Not freehold estate—-No personal estate— 
38 & 4 Will. 4, c. 104.)—CARTER v. BEARD 
(1839), 10 Sim. a 3 Jur. 532; 69 EB. R. 514. 
Annotation :— Reid. Ic Ithodes, Rhodes v. Rhodes (1890), 
44 Ch. D. 94. 
45. Add. Annotation: — As lo (2) Refd. Kent v. 
Atkinson, [1923] P. 142. 


56a. 





Verbal instructions by deceased for 
elaborate funeral.|—e Rrap, GALLOWAY vw. 
HARRIS (1892), 36 Sol. Jo. 626. 


Part 1l.—Burial in Churches and Churchyards. 


77. Add. Annotation :—Refd. Preston Corpn. v. | 121. Add. Annotation :-—Refd. R. v. North, Ba p. 
Pyke, [1929] 2 Ch. 338. Oakey (1926), 43 T. L. BR. 60. 

Add, Annotation :—Consd. Preston Corpn. e. 

Pyke, [1929] 2 Ch. 338. 

101. Add. Annotation :~—-Refd. Preston Corpn. v. 
Pyke, [1929] 2 Ch. 338. 


81. 


|} 138. Add. Annolation :—Refd. Capel 
Suffolk v. Packard, [1927] P. 289. 


St. Mary, 


Part V.—-Fees on Burial in Churchyard or Cemetery. 


165. Add, Cilation :—sub rniom, ANON., 1 Vent. 274. 


Part VIl.——Provision of Land for Burial Grounds. 


201. Add. Annotation :— Generally, Refd. 2. uv. North, He p. Oakey (1926), 43 T. L. 2. 60. 


Part Vill—Provision of Burial Grounds under Burial Acts. 


204. Add. Annotations :—Consd. Nicholl v. Llaut- 
wit) Major Parish Council, [1924] 2 Ch. 214 : 
In C. OG. ev. Greenwich Corpn., [1929] 1 Ch. 
GOO. 

2238. Add. Annotation ;--Refd. Rotunda llospital,. | 2878. one 
Dublin v. Coman (1920), 7 Tax. Cas. 517. 


228a. Power to acquire land by exchange.}— | 
NIcHOLL v. LUANTWIT Mason PAnisH Coun- 
cit, No. 291la, post. 


231. Add. Annotation :— As to (1) Apld. Hoskyns- 
Abrahall ec. Paignton U. D. C., [1929] 1 Ch. 
375. 





of -unconsecrated part —- For 
parishioners of particular denomination-—— 
Extent of rights.]|—1853 Act, s. 7, upon its 
true construction, authorised the allotment 
by a burial board of portions of the uncon- 
secrated bee of a new burial ground for 
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PART I. SECT. 1, SUB-SECT. 1. sb. Right 
ga. Grencral rele.) Tu the absence of 








od 


of - ereculor.|--- The coroner instructed plif.. an under- 
taker, to prepare it for. burial. Pitt. 


did the necessary work* & coinpleted 


exor, 


of burial, & fu an action by an exor. 


au testamentary disposition providing 


otherwise, the right to the possession 
of a dead body for the purposes of 
preservation & burial belongs to the 
surviving busband or wife or next of 
kin, & for any infraction of said right. 
snoh as an unlawful mutilation of 
the remains, an action for dumages will 
Ye & recovery may be had therein for 
mental sutfering which results proxi- 
mately from the wrongful act although 
no actual pecuniary damage is alleged 
or proven.--EDMONDS t. ARMSTRONG 
UN RAL, aera ae “s [1930] ° Ww. W. 


against the widow & others, an interim 
Injunetion was granted & continued 
until the trial of the action, restraining 
defts. from preventing pltfs. from 
carrying out. the burial of the body of 
the ra o~ HUNTER t. 
f19380}; 4 D. Le. 
At) SG .---CAN, 


Hu Snr 


Nn. 65 OQ. LL. 


2oar$ 


PART I. SECT. 2, SUB-SECT. 2. 


60. Coroner— Liabilify of muni 
ripality.j--An uneluimed human bedy 
having been found dead within the 
area of deft. municipality, a provinelal 
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| has a right to the body for the purpose = 
} 


the burlal & sued the municipality for 
his labour & expenses incurred :-— 

a reading together Coroners Act, 
R. M.. 1913, Manitoba Anatomy 
Act, a S. aL 1913, & Burials Act, 
h. M.. 1913, sect. 56 of Coroners Act 
lneaa the duty On the coroner to 
cause the body to be interred & 
sect. 19 of Burials Act rendered the 
municipality liable for the expenses of 
the interment.— DAVEY t. CORN WALLIS, 
oe W. R13; 2D. L. BR. 80.--- 


Vol. Vil.—-Burial and Cremation. 


burials exclusively of parishioners belonging 
to the particular religious denomination for 
whom an allotment is made. 

Under the provisions of the Burial Acts 
such an allotment was in 1854 made by pltts., 
as the burial board, of a portion of the 
unconsecrated ground for the burial of the 
Roman Catholic parishioners. Upon an 
originating summons under R.S. C., Ord. 54, 
r. 1, taken out by pltfs. to have it determined 
whether, by virtue of that allotment. for the 
Roman Catholic parishioners, a decensed 

arishioner not a member of the Roman 

atholic denomination could be buried in 
such allotted portion; & if he could, whether 
he could be so buried with the rites or 
ceremonics of any denomination other than 
those of the Roman Catholic :—Held: 
(1) the portion so allotted for the Roman 
Catholics was by virtue of its allotment 
appropriated exclusively for the burial of the 
Roman Catholies; (2) a Roman Catholic 
parishioner had, under the Burial Acts. no 
greater rights in the portion so allotted for 
their burial than a parishioner, as such, had, 
before those Acts, in his old parish burial 
ground; &, consequently, although he still 
had, under thore Acts, a right of interment in 
that allotted y-ortion, he had no individual 
right, as a parishioner, to interfere with the 
burial therein of a parishioner of a different, 
denomination; (3) the A.-@. was entitled in 
properly constituted proceedings, if he should 
think fit to institute them, to an order 
restraining pltfs. from permitting the burial ; 
of persons other than Roman Catholics in: 
the portion allotted to Roman Catholics ; 
(4) nothing in 1853 Act enabled any particular 
rites or ceremonies to be enforced ir reward 


= ns ep a ate, ee ea eer ee ee meee, eee. = 
ee a ne en ee ee nee — ees en as 


Part X.-—Position 


9° 


272. Add. Annotation :-—As to (1) Refd. Graigola 274. 


Merthyr Co. v. Swansea Corpn., | £920] A. C. 


344. 277. 


237b. 


237e. 


262a. ~---—.]-—-The exclusive right of 


Cases 237a—-291a. 


to burials within the portion allotted to 
Roman Catholics or rendered the performance 
in regard to such burials of any particular 
rites or ceremonies unlawful.—PRESTON 
JORPN. v. PYKE, [1929] 2 Ch. 338; 98 L. J. 
Ch. 388; 141 L. T. 252; 93 J. P. 181; 45 
TL. R. 398; 27 L. G. R. 740. 

Right of parishioners of other 
denominations to burial.]—-Priesron CoRPN. 
» Pykr, No. 287a, ante. 








237c. ——- —-—— Restraint of unauthorised burtfal 


by Attorney-General.]~-PresTton Coren. »v. 
Pykr, No. 237a, ante. 


237d. —-- —-— — Performance of particular rites 


& ceremonies—— Whether  enforceable.] — 
PRESTON CORPN. v. Prk, No. 237a, ante. 
----— ---—- -—--- Whether lawful. ]-—-PRESTON 
CORPN. vu. Prine, No. 23%a, ante. 

burial in 
part of a cemetery granted by a local autho- 
rity under 1879 Act, s. 2, which incorporates 
1847 Act, to a grantee who has purchased 
the right to erect a vault on the space set 
apart for the purpose of the grant, is a right 
of interment of the dead thercin & of keeping 
the vault in reasonably good repair subject 
to such regulatious as the local authority 
think fit. ‘he grantee has no freehold 
interest in the space or the vault & no right 
to use them for the purpose of performing 
private rights or ce:cmonies, or to open or 
enter the vault for tie purpose of depositing 
articles therein, without the consent of the 


local authority. --LOskINS-ABRAHALL —v. 
PAIGNTON Unpan Councin, [1029] 1 Ch. 
375; O98 Le J. Ch. 108: LOL. PT. 3897; 93 


Se I. 935 ; 
C. A. 


45 TR. LR. 01; 27 TL. G. Re 129, 


of Burial Grounds. 


Add. Annotation: --Refd. Graigola Merthyr 
Co. v. Swansea Coron, 1029] A. C. 344. 
Add. Annotation :--—Refd. A.-G. v. Wodgson, 
(lyz2) 2 Ch. 429. 


Part Xl——Closed and Disused Burial Grounds. 


Add. Annotation :- -Refd. Swift v. Board of | 
Trade, [1925] A. C. 520. | 
Add. Annotations :-—Consd. Nicholl a. Liant- 
wit. Major Parish Council, [1024] 2 Ch. 214.— 
Apld. I. C. C. uv. Greenwich Corpn., | 1929] | 
1 Ch. 305. 


284. 
291. 
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' Act, H. S.A, 
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PART Ill. SECT, 6, SUB-SECT. 2. 


136 i. Removal—To another part of 
churchyard.) -~ Where a proposed 
axtension of the fabric of a Seottish 
Episcopal church entailed encroach- 


simple 
nent on part of the graveyard enrround- 


tion. 
ing the church, the ct., in the exercise 


>of the nobile officium, authorised the 
emoval, subject. tu certain conditiona, 


1922 (c. 166), the 
purchaser of a lot cannot get by a 
conveyance, even Wheo expressed to 
be to his heirs & assigns, a title in fee 
without restriction 
The title which he obtains may 
property bo described as an easement. 
—STRATHCONA CemMmerriey Co. e¢. 
LOR, (1924) 3 DL. 1. 6255 2 WOW. 


291a, —-- ——-—.J—-A parish council being the duly 


constituted burial authority for the parish 
took froin pitf., in consideration of a covenant 
to redeem the tithe rentcharges charged on 
the Jand being conveyed & on adjoining land 
retained by pltf., a conveyance of land ‘ to 


PART IX, SECT. 1. 
a0. Prohibiting eneployment of htred 
labrrar lo tinprove buriut plots.|-— Meld : 
rennonable & within the directors’ 
powers.) SPRATNCONA CEMETERY Co. 
m TAY Lon, ($924) 3 9). db. 1. 6243 2 
WoW. H.970; 40 Alta, L. 14. 450.-- CAN. 


PART X1. SECT. 1, SUB-SECT. 2.-—A. 





er Hrooite- 


Ta V- 


. ry } ‘ Phy a 7 ‘ 
yf the gravestones, & thelr re-crection O70; 20 Altu. I. i. 455.--CAN. 284 i. Compulsory sale—-Basis of 
upon or near the fabric of the new | compensition,j—- On exproprintion of 
yuilding.-—CHRISTIE, ETC. PETITIONERS, 260 ii, --~-- ----- To whom right of | a cemetery, Che trustees can only 


{1926} 8. C. 750.—SCOT. 


PART VII! SECT. 5. the next-of-kin of 
260 i. Extent of right—To A." & his 


{1924} 3D. L. R. 625; 
ceirs & aasigna.”}—Under Cemetery 


970 ; 
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burying passes. |--The right of burying 
in the lot succeeds, speakin 
to 

{ 


STRATRCOONA CEMETERY Cr). vo, TAYLOR, 
2 WW. W., 
20 Alta, L. R. 459.— CAN. 


eclaip value as cemetery & cannot have 
the vaiue of sand & gravel deporits 
beneath it, that not being part. of the 
vue to the owners.—-hR. vo. MippLETON 
CHORCH TrRosTees (1920) 56 0. ©, BR. 
60,---CAN., 


generally, 
decessed.— - 


Ht. 
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Cases 291a—350. 


hold the same... according to the true 
intent & meaning "’ of the Burial Acts. The 
land proved unfit & was never used for 
interments, & it was never fenced off or 
consecrated, nor did it adjoin any burial 
ground. The council agreed with pitf., with 
the approval of the parish meeting, to 
exchange the land for other land suitable for 
use as a burial ground :—Held: (1) the land 
first acquired by the council had never been 
“set apart for the purposes of interment ” 
& was not therefore a ‘ disused burial 
ground,” so as to be subject to the restriction 
imposed by 1884 Act, 8. 3; (2) the council 
had power to effect. the exchange by virtue 
of the powers to scl] land not required for 
interments & to buy land for the purposes of 
interment conferred respectively by 1852 
Act, ss. 28 & 26, as extended by 1853 Act, 
8. 7.—NICHOLL v. LLANTWIT Mason PARISH 
Counci.L, [1924] 2 Ch. 214; 93 IL. J. Ch. 
602; 181 L. T. 634; 68 Sol. Jo. 718. 


Annotation :-—As to (1) Expld. L. C. C. v. Greenwich Corpn., 
[1929] 1 Ch. 805. 


292. 


294a. 


296. 


Add. Annotations :—Consd. Nicholl v. Liant- 
wit Major Parish Council, [1924] 2 Ch. 214. 
Apld. L. ©. C. v. Greenwich Corpn., [1929] 
1 Oh. 805. 


Land set apart for Interment-—Interments 
abandoned as to part --Continued as to other 
part.}]—-(1) Where a piece of land has been 
effectually set apart for the purposes of 
interment it becomes a ‘ burial ground ” 
within the aggregate def nition of Metro- 
politan Open Spaces Act, 1881 (c. 34), 1884 
Act, & Open Spaces Act, 1887 (c. 32), & any 
portion for which the purposes of interment 
are subsequently abandoned becomes a 
‘disused burial ground ”’ within the similar 
definition, although interments still go on 
in other parts of the cemetery. 

(2) A sale of a ‘*S disused burial ground ” 
by the Admiralty under the general powers 
of Admiralty Lands & Works Act, 1864 
(c. 67), 8s. 15, is not a sale under the authority 
of an Act of Parliament within 1884 Act, 
s. 5, & consequently the disused burial 
ground still remains subject to the building 
prohibitions of 1884 Act, s. 3.—LONbDON 
IOUNTY COUNCIL v& GREENWICH CORPN,, 
(1929) 1 Ch. 305; 08 L. J. Ch. 49; 140 L. T. 
466; 93 J. P. 123; 45 T. L. R. 1443 27 
lL. G. R. 282. 

Add. Annotation :—Consd. lL. C. C. v. Green- 
wich Corpn., [1929] 1 Ch. 305. 


296a. -—---— Sale by Admiralty.]—-LoNDOoN County 


Councy, tv. GREENWICH Corpn., No. 294a, 
ante, 


800. Add. Annotations :—Apld. Stevens v. Willing 


& Co, (1929), 167 L. 'T. Jo. 178. Consd. St. 
Nicholas Acons v. 1... C. C., [1928] A. C. 469. 


300a. Urinal.J—A borough council petitioned for a 


faculty to authorise the conversion of a con- 


ee 
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secrated churchyard, which had been wholl 
closed for interments by Order in Council, 
into an open space, & the laying out & 
maintenance of it as such. Authority was 
sought for laying out & maintaining part of 
the churchyard as a playground for children 
& for the erection upon it of urinals & a small 
toolshed :—Held: (1) the proposed urinals 
were ‘ buildings ’’ within 1884 Act, s. 2, & 
Open Spaces Act, 1887 (c. 32), s. 4, & the 
ct. had no jurisdiction to authorise their 
erection; (2) the proposed toolshed was 
necessary for the laying out & maintaining 
of the churchyard as an open space, & was 
not a ‘‘ building ’’ within the above Acts; 
(3) the facts proved justified the authorisation 
of games in the converted churchyard, but 
organised games, such as cricket & football, 
the laying out of tennis courts & the erection 
of swings & other structures should be pro- 
hibited. Faculty decreed, but not to issue 
until the council had made bye-laws embody- 
ing the above prohibitions & prescribing the 
hours during which the churchyard should 
be open to the public, so as to prevent any 
nuisance to the occupants of adjoining 
houses, & had carried a copy thercof 
into the diocesan registry for approval by 
the chancellor.— BERMONDSEY BorouGH 
COUNCIL v. MORTIMER, [1926] P. 87. 


300b. Toolshed.]|——-BERMONDSEY Boroven Coun- 


300c. Underground 


——— 


309. 


309a. 


| 
| 315. 
| 


| $23a. 


| 
| 330. 
i 


ci, v. Morrimper, No. 300a, ante. 


} chamber.} — St. NICHOLAS 
Acons (REcroR & CHURCHWARDENS) v. 
LONDON Country CouNcIL, No. 309a, post. 


Add. Annotation :—Distd. St. Nicholas Acons 
v. LC. C., [1928] A. C, 469. 


-|—A brick built chamber in- 
tended to contain machinery for transform- 
ing clectric current, with a roof of asphalt 
supported by steel girders & reinforced 
concrete, but so constructed that the roof 
does not project above the ground level, if 
erected in a churchyard closed for burials by 
Order in Council, would constitute a ‘S build- 
ing "’ erected “ upon a disused burial ground " 
within 1884 Act, s. 3, & an ecclesiastical ct. 
has no jurisdiction to grant a faculty authoris- 
ing the erection of such a building in such a 
situation. —Str. NicuwoLtas ACcCONs (RECTOR 
& CHUORCHWARDENS) v. LONDON CouUNTY 
COUNCIL, [1928] A. C. 469; 97 L. J. P. C. 


oe re ree, 





113; 139 L. T. 5380; 92 J. P. 185; 44 
T. L. R. 656; 26 L. G. R. 583, P. C. 
Add. Annotation :—-Generally, Refd. Ber- 


mondsey B. C. v. Mortimer, [1926] P. 87. 


Playground for children—Tennis courts 
& swings.}|—BenmonnseEY BorovuGH CoUNCIL 
vt. MORTIMER, No. 300a, anée. 


Add. Annotation :-—Consd. St. Nicholas Acons, 
London v. L. C. C., (1928) P. 102. 





Part XIV.—Burial of Persons Found Drowned. 


350. After this case add : 


——- ~—~~-.]— Sec, now, Burial of Drowned Persons Act, 1886 (c. 20). 
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Vol. VI.—Burial and Cremation. Cases 375-—389. 


Part XV1.-—Registration of Burials. 


875. Add. Annotations :—As io (1) Consd., Gla- | 879. Refd. Brocklebank v. R., [1925] 1 KK. B. 
morgan County Council v. Glasbrook, [1924] | 52. <As to (3) Refd. Marshal Shipping Co. 
1 K. B. 879. As to (2) Consd. Glamorgan vw. Board of Trade, [1923] 2 Kh. B. 343. 
County Council »v. Glasbrook, [1924] 1 K. PB. | 


Part XIX.—-Taxation and Rating of Burial Grounds and 
Burial Fees. 


889. Add. Annotations :---Refd. Poplar Assint. Com. v. Roberts, [1922] 2 A. C. 93; Larner 
vt. Hedges, [192387 2 KK. B, 8h. 
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PART XIX. ! 38 LB. Cc. Rh. $13.--CAN, \ m il, pe ee Sen een ee ey ee ey panacea t Riek- 

sm. Tazres—-Whether land in use for | om i, —--~ —-—- ee Method of aa aa eee Ee 
purposes of cemetery.\—BURNABY Dis- |. raluction.|—FALKInK PARISH COUNCIL | Ar ara OF Trap. Hospital 
TRICT CoRPN.v. OCEAN VIEW DEVELOP- | oo. Stusninesmurs Assessor, [1p2s)} 92a] are (Ct. of Sosa 275. SCOT “ 
MENT, LTD., {1923} 2 D. L. R. 1073; ' S.C. 405.-- SCOT. OES Le Nee et Ae TNE 
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Vol. VIII. Cases 4a—31. 


CARRIERS. 
Part 1—Who is a Common Carrier. 





-}—Defts., furniture removers 
& warehousemen, contracted to carry pltf.’s 
furniture from L. to H., the contract being 
subject to a condition that the contractors 
would not be responsible for loss or damage 
caused by fire. Part of the furniture, which 
was loaded on a motor lorry, was destroyed 
by fire, occasioned by the negligence of defts.’ 
servants, the remaining portion being damaged 
by the fire. Pltf. sued defts. for the value of 
the goods damaged & destroyed :—Held: 
defts. were not liable, inasmuch as the con- 
dition that they would not be responsible for 
fire protected them from liability, since the 
clause would be of no effect unless it referred 
to tire caused by the negligence of defts., as, 
not being common carriers, they would not 
in any event be liable for loss caused by 
accidental fire.~-TURNER v. Civin, SERVICE 
SuppLy Assocn., Lyrp., [1926] 1 K. B. 50; 
95 L. J. K. B. 1h; 184 L. T. 189. 


Annotations :-—Folld. tugan v. Green & Kdwards (1925), 70 


Sol. Jo. 


185. Refd. “allco Printers’ Assoen., Lid. 41. 


Barclays Bank (1931), 145 1. 'T. SL. 


4b. 








.]—Defts., furniture removers & 
warehousemen, contracted to carry pltf.’s 
goods from L. to O., the contract being sub- 
ject to a condition that defts. would not be 
responsible for fire. The goods, which were 
loaded on a motor van, were destroyed while 
in transit by fire, which was occasioned by the 
negligence of defts.’ servants. Vif. sued 
defts. for the value of the goods: --Yeld: 
as defts. were bailees only & not common 
carriers, &, therefore, not liable fer ox 
accidental fire, the condition must be con- 
strucd as exempting them from liability for 
fire arising from their own negligence, as 
otherwise the condition would be of no effect. 
— FAGAN v. GREEN & Fpwarops, lrp., [1926] 
1K.B. 102; 95 L. J. K. B. 8633; 184 LL. T. 
191; 70 Sol. Jo. 185. 


Annolation :—Refd. Calico Printers’ A SOIL, Ltd. v. Barclays: 
Bank (1931), 145 L. VT. Ad. 





12a. 
12b. 


14a. 


ie nee ee 





woe aera 





e}—-TURNER v. CiVIL SER- 
vicE Supp_y Assoon., Lrn., No. 4a, ante. 


—— . -]—Faagan v. Green & 
Hpwarps, Lrp., No. 4b, ante. 


—~-— Of goods accompanied by passenger.|— 
By London County Council (Tramways & 
Improvements) Act, 101], s. 42: “ Every 
passenger travelling upon any of the council’s 
tramways raay take with him his personal 
luggage, not exceeding 28 Ibs. in weight, 
Without any charge ... all such luggage to 
be carried by hand’? under certain con- 
ditions. In respect to luggage which did . 
not fulfil these conditions the council were 
entitled to make such charge as they thought 
fit. Plth., wishing to send a parcel of goods 
weighing some 50 lbs. toa customer, insLructed 
his servant to convey it by one of defts.’ 
tramcars. The servant did so, & in addition 
to paying his own fare paid 2d. for the parcel, 
When he arrived at his) destination the 
servant claimed his pareel, but found that 
it had been last. Li an action brought by 
pith. claiming damages :--Held: the pro- 
visions of suct. 42 of the private Act being 
inconsistent with one of the peculiar features 
of a cotamon carrier, who was bound to carry 
all goods of the class which he proposed 
to carry, for all & sundsy & irrespective of the 
fact that the goods were, accompanied by a 
passenger, the London County Council were 
not common carriers of goods so as to be 
entitled to the benetit of Carriers Act, 
1830 (c. 68).—- ROSENTHAL 0. LONDON COUNTY 








GCouncin (1924), 131 L. PP. 563; 88 J.P. 
157; 22 L. G. R. 527. 

16. Add. Annotation --~Consd. Ga. N. Ry. v. 
I. BH. OP. Transport? & Depository, [1822] 
2K. . 742. . 

17. Add. Annotation :---Refd. G. N. Ry. v. 


8. 


ran 


1. BE. oP. Pransport & Depository, [1022] 2 
IK. B. 742. 


Add. Annolation :--Refd. G. N. Ry. vw. 


oa. Upon terms limiting Hability.]—Gnrrat lL. EK. OP. Transport & Depository, [1922] 
NorTHERN Ry. Co. v. L. K.P. TRANSPORT & 9K. B. 742. 
Deposirory, Irp., No. 234a, post. 31. Add. Annolations:--Refd. G. N. Ry. ». 
6. Add, Annolation :—-As to (3) Refd. G. N. Ry. L. BE. P ‘Pransport & Depository, [1922] 


2K. B. 742. 


te ie 


o i. E. P. Transport & Depository, [1922] 


Y 0 l -—-N.Z. 


weer epene ae ee 


PART I. SECT. 1. 


Assoen., [1926] 1 KK. OB. 50. 


2K. B. 7412; Tarner v. Civil Service Supply 


/ regurd to hik other cagagenentsy, Is 


41. Carryiny on businesa as carrier— 
Furntlure remover.}—Deft., a carrier 
& forwarding agent, tendered for the 
remova) of pltf.’6 furniture in the 
following terms: ‘‘ We beg to quote 
#120. This price tnchiden all transit 
charges, including delivery to house & 
unupyucking, also rivk of breakage, the 
Value of any one puackago hot to 
exeeed £10." This tender was ac- 
cepted :— eld: deft. war not in this 
transaction a common carrier, & Mer- 
cantile Law Act, 1918. 8. 19, did not 
apply.---WILa0oN ov. NEW  ZirALAND 
Express Co., LTp., [1923] N. Z. L. R. 


8h. Carrier of gouodam-Of all persons 
For hire. j—MATHEWHON v. MITCIUSLE, 


POOLEY vc. MITCHELL, [1925] 4D. L. R. | 


384.-- CAN. 


h i. ----~ Jtighd to rejeet reserved.) - 
A. carrier who, while inviting all & 
sundry to employ him, reserves to 
himself the right of accepting of reject- 
fing their offers of goods for carriage, 
whether his conveyances are full or 
eiapty, being guided in his decision 
by the attractiveness or otherwiso of 
the particular offer, & uot by his 
ability or iuability to earry having 


TRANSFER & STORAGE Co., Lith. [Laso] 
1W.W. R547: affd., 11990) 4 DOT. 
4586; 2W.W. RR. 337.--CAN. 


PART I. SECT. 2. 

15 i. Téaulage contractor-—Person low- 
ing damaged motor cara.) --Persons 
engaged in the business of towing 
damaged ructer cars are common 
varricrs, & us aAneb are entitled to 
rotuln the thing transported until pay- 
ment for serviees rendered.--- TERRY v. 
AVYOMOBILE OWNRRE ASHKOCN, (1927), 
(). Tt. 65 8. C. 390,---CAN, 


| not a comumnon earrier.-- CHUM v. BiG 4 
| 
{ 


43. 


51. 


58. 


66. 


82. 


85. 


90a. 


et ee 


PART HI. SEOT. 3, SUB-SECT. 1.—-A. 


ENGLISH AND EmprreE Dicest SUPPLEMENT. 


Part [l.—Private Carriers and Forwarding Agents. 


Add. Annotation :—As to (1) Refd. Phillips v. 
Britannia Hygienic Laundry Co., [1923] 1 
‘K. B. 539. 

Add. Annotations :—Generally, Consd. Halli- 
well v. Venables (1930), 09 L. J. K. B. 358. 
Refd. Pratt v. Patrick, [1924] 1 K. B. 488. 


45. 


46. 
47. 


Part IIl—The Contract 


Add. Annotation :--Refd. G. N. Ry. wv. 
lL. HK. P. Transport & Depository, [1922] 2 
K. 13. 742. 

Add. Annotations :-—As to (1) Apld. Canadian 
Pacific Ry. v. Kelvin Shipping Co. (1927), 138 
L. T. 369. As to (2) Refd. Buerger v. Cunard 
S.S. Co., [1925] 2 Kk. B. 646. 

Add. Annotations :—As lo (1) Refd. G. N. Ry. 
vw ot. 6. P. Transport & Depository, [1922] 
2K. B. 742) «=As lo (2) Refd. G. N. Ry. v. 
Loi. P. Transport & Depository, [1922] 
2K. B. 742. 

Add. Annotation :—-Refd. G. N. Ry. vw. 
lL. K. P. Transport & Depository, [1922] 2 
K. 33. 742. 

Add, Annolation :—Refd. Halliwell v. Ven- 
ables (1930), 99 L. J. K. B. 353. 
——.}—Grear NorTHERN Ry. Co. v. 
L. HM. OP. PRANSPORT & DEPoOsTTORY, LTp., 
No. 2234, post. 


Se eeamtali kenemenened 
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02a. 


96. 
114. 


tractor’s negligence.J—When & carricr 
undertakes for reward to carry goods 


Add. Annotation :—Refd. Troy v. Eastern Co. 
of Warehouses Insce. & Transport of Goods, 
etc. (Petrograd) (1921), 91 L. J. K. B. 632. 


Add. Citation :—15 Asp. M. L. C. 208. 
Add. Citations :—91 L. J. K. B. 6382; 
Asp. M. L. C. 387. 


15 


at Common Law. 


-|—Chests of tea of resps. were 
delivered to a railway co. for -conveyance 
from A. to C. The railway broke down, & 
by an arrangement between the railway co. 
& applts., who were common carriers by water, 
appits. agreed to convey the tea by a special 
flotilla by river to a point at which it could 
be put on the railway again :—Held: in so 
doing, applts. had not so far departed from 
their usual course of business as to take these 
journeys out of their usual business as 
carriers, & they were liable for the loss of the 
tea which was destroyed by fire while on 
board one of their boats.—INDIA GENERAL 
NAVIGATION & Ry. Co. v. DEKHARI TEA Co. 
(1923), 08 I. J. P. C. 108; 180 L. T. 554; 
16 Asp. M. L. C. 285, P. C. 

Add. Annolulion :—Refd. Pratt v. Patrick, 
[1924] 1 K. B. 488. : 
Add. Annolations :-—As to (1) Consd. Frenkel 
v. McAndrews, [1929] A.C.545. Refd. United 


Co. v. DEKHARI TEA Co., LTD. (1923), 
L. R. 51 Ind. App. 29.—IND. 








ead 





ti. —---- ----- .}-—The onus is on the 
carricr to prove that the loss is not 
due wholly or in part. to his negligence, 
& that he took all kuowu meaus a 
reasonably prudent. carrior should take 
to preserve goods from damage.— 
OANADIAN NORTHERN QUEBEGQ RY. 
Go. vw. Penn, 19231 4 Do L. lt 11k2; 
26 Can. Ky. Cas. 388.-~CAN, 

t ih. —~.--- --—.J-—In accordance with 
a rule of the Canadian freight classiflea- 
tion aves by Rallway Board, goods 
wero loaded by the owners, pltfs., & 
ander the standard bill of ladiug, carriers 
are uot Hable for any lose or damage 
caused by tho act or default of the 
shippor or owner. An aceident hap- 
poned through the flooring of a car 
giving way on account of the weight 
placed on it. by pltfs. The defective 
flooring was known to both partics, 
but pitfs. alone Knew the use tho cars 
were to be put toe :--7leld: the acoi- 
dont should) be attributed to pltfs.’ 
method of loading rather than to any 
breach of duty on part of defts.— 
CANADIAN WrSTINGHOURE Co., Lrp. 
p. CANADIAN PACIFIO. Ry. Co. (1923), 
540. L. R, 238.---CAN, 

t thi, ——-—- Default of consiqnee.)-- 
Hatrikin & Co. v. CANADIAN PACIFIC 
hy. (N. LB.) (1926) 2 D. L. R. 03.— 
CAN. 

t iv. —-— Position of Indian raitl- 
ways.J—A railway co. in India under 
Indian Railways Act, 1890, is not. 
an insurer, but is under the duty of 
taking a certain measure of reasonable 
eare.—GREAT INDIAN PENINSULA RY. 
Co., Len. ». IRsSRAS PaTwaRr (1927), 
I. L. R. 55 Cale. 132.—IND. 

77 iia. —— J+ ~ NORTHERN 
Grain Co. «. CANADIAN NATIONAL 
Rrra. & GRAND TRUNK Paciric. Ry., 
(1922! 3 W. W.R. 733; 70D. LL. RR. 
281.—CAN. 

TT v. 








ere woe 


Through s#ub-con- 


& ontrusts the carriuge of thom to a 
sub-contractor, & the goods are subsoe- 
quently lost through the  sub-con- 
tractor’s negligence or that of his 
servants, the carrier is Hable, because 
there has been a breach of his under- 
taking that ordinary care will be 
exerolsed in the carriage of the goods. 
—WILSON ve. NEW ZEALAND IXPRItsS 
Go., Lrp, (No. 2), [1924] N. Z L. i. 
164.—-N.Z,. 

77 vi. S. P. WILSON v. NEW ZGRA- 
LAND Express Co., LTp. (No. 3), 
(1924) N. Z L. Rt. 890.—N.Z. 


77 «vii. ----- —-— What amounis to 
nevligence.|—Where goods entrusted to 
a bailee for reward are lost or destroyed 
while in his custody, the onus fs on him 
to show thet the loss or destruction 
was not due to his negligence. Where 
while a motor van carrying goods for 
hire was being operated with the cut- 
out open flames occasionally issued 
from the heater pipes at a point only 
a. few inches from tbe wooden floor of 
the van, it cannot be said that this 
method of operation did not constitute 
negligence.—CRUM v. Bia 4 TRANSFER 
& Srokadeh Oo., Lrp., (1930) 2 W. W. kh. 
337; 4D. L. R. 486.—CAN., 


85 lii. ——.J~-Goods were dam- 
aged :-— Held: defts. were not excused 
from liability by any special contract 
inthe bills of ladingissued after delivery 
taken of the goods, & having failed to 
show that the damage was not caused 
by their fault or noglect, they were Hable. 
—Epe@rtr, Lrp. vw. Paciric GREAT 
KASTERN Ry. Co., [1923} 1 W. W. R. 
684; 32 B.C. R. 37.—CAN. 


91 i. ——— (roods destroyead—No writ- 
ten contract Limiting liability.)—Held: 
applta. were common carriera & were 
liable to owners for goods destroypd 
by fire without proof of negligence.— 
INDIA GENERAL NaviaaTION & Ry, 


2 





PART III. SECT. 8, SUB-SECT. 1.—B. 


100 i. —~— Goods stolen from car- 
ricr’s warchouse at destination—Carrter 
making no warehouse charge.)—Held : 
holding the goods at owner’s risk, 
defte. could not be found liable for the 
loss unless they were guilty of wilful 
neglect or miscouduct.— Brown vt. 
DOMINION ExpRess Co. (1921), 67 
D. L. R. 325; 51 0. L. It. 359.—CAN. 

100 ii. Consignee with 
notice of arrival—Bonded goods—Car- 
rier liable.}—GKORGE wv. CANADIAN 
ad cad Ry. Co., (1922) 53 O.L. R 














100 iki. ---—— Carrier not 
liahble—F'ailure of const to remove 
gouds within reasonable time.J}—Dya- 


MENT & PZADKAWOLSKI 0. CANADIAN 
Iexrreas Co., [1923] 3 D. L. R. 1122; 
52 O. L. R. 114.—CAN. 


PART III. SECT. 8, SUB-SECT. 1.—D. 


105 i. Iuegality as defence.}—Pitf. 
rghipped by deft. co. intoxicating liquor, 
intending to have it sold in Ontario in 
violation of provinuola) statute & of 
Dominion legislation. Pitf. in the 
shipping bill declared “ that this ship- 
ment is of a class & shipped under 
conditions permitted by law.” Part 
of the goods were stolen from defts.’ 
car at destination :—ZHeld: pltf. could 
not recover, as the cause of action was 
founded Pes an Ulegal contract.— 
Mason v. Canadian Paciric Ry. Co., 
{1922} 3 W. W. R. 512.—CAN. 


PART Ill. SECT. 3, SUB-SECT. 2.—B. 


sf. }Vho are.}—While there was in 
Ireland an internal rebellion, with an 
army employed to support it, armed 
raiders took goods from a vy: co. who 
were common carriers :—Held: the 


States Shipping Board v. Bunge & Born 

As to (2) Refd. Buerger 
v. Cunard S.S. Co., [1925] 2 K. B. 646. 

122. Add. Annotation :—Distd. Silver v. 
S.S. Co. (1929), 46 'T. L. R. 78. 


(1924), 41 T. L. R. 73. 


128. Add. Annotation :—Consd. 


S.S. Co. (1929), 46 T. L. R. 78. 


149. Annolalions :-—After 
‘“* Refd.’’ 


&¢ As 


Part IV.—Modifications of 


282. Add. Annotation :—As lo (1) Refd. G. N. Ry. 
v. L. BE. P. Transport & Depository, [1922] 


2K. B. 742. 
234a. 








ee 





raiders were *S King’s Er.mios,”’ & the 
co. was not bound ty riimburse the 
owner.—SECRETARY OF STATE FOR 
War wv. MIDLAND QGQREAT WRSTERN 
Ry. Co. or IneLvannp, [1923] 2 I. KR. 
102.—IR. 


PART III. SECT. 4. 

155 1. Hffect of delay—Consignee may 
refuse goods-—Measure of damayes.|-— 
LECLERC v, KR. (1920), 62 D. L. Wk. 324; 
20 Exeh. C. I. 236.—CAN. 


PART III. SECT. 5. 
hi. -—-—— -—--— --—.)—DEVLIN vt. 
GRAND TRUNK Ry. Co. OF CANADA 
(1870), 30 U. C. Rh. 937.—CAN, 


159 ix. —— ; 
PoRTAGE MILLING & TRANSFER Co. v. 
Grand TRUNK Pacirio Ky. Co., 
(1923) 3D. L. R. 845 33 Man. L. KR. 
915 [1923] 2 W. W. It. 88.—CAN. 





ee —— 








169 x. ——- -———- —-—- Deluy in 
delivery.)—HATFIELD & ScorT, Lip. 
v. CANADIAN Paciric Ky. Co. (1921), 
57 D. L. R. 453.--CAN., 

159 xi. ——.J--INDIA 
GENERAL NAVIGATION & ITty. Co., 
Lrp. v. GIRIDHARILAL GOBERDHONE 


Das (1927), 1. L. R. 54 Cale. 430.— 
IND. 

165 ii. ——- Goods 
damugei.J—Where goods are dumaged 
in transit & have been in the hands of 
& Dumber of carricrs, the vondor must 
prove the Silty be took place while in 
the custody of tho carrier he is suing. 
—Rosk & LAFLAMME, LTp. v. CAMP- 
BELL, WILSON & STRATHDER, Lrp. & 
GRand TRUNK Pacrrtic Ry. Co., 
{1923] 1 D. L. It. 397.— CAN. 


165 ifi. Short delivery.] 
—Held: dofts. had discharged the 
onus of showing that they had trans- 
ferred the goods in good order & con- 
dition to another carrier in the usual 
course for conveyance or delivery, & 
they thereupon ccased to be liable.— 
HARRIS t. DUBLIN & Souru EAstTERN 
Ry. Co., {1927] ‘F R. 137.—IR. 


sg. IWhat consignee must prove— That 


aera — a oe 











goods in good condilion when shipped-— 
That foods actually passed over Aes of 


defendants.J—NOVA SALES Co. v. CANA- 
DIAN PaciFic Ry., (1925) 3 D. L. IM. 
919.—CAN. 


PART III. SECT. 6. 


oi. Goods sent to apecified wharf.) 
—Held: evidence of a constructive 
delivery, which imposed on the carrier 
the duty of taking the goods on board. 





Ocean | 291. 
Silver v Ocean | 998, 
to (2) add 


JA carrier who regularly receives 
goods for carriage upon terms limiting his 
liability may be under the obligations & 
subject. to the liabilities of a common carrier 
in so far as the limitation of liability does not 
extend. He does not by limiting his liability 
assume for all purposcs the position of a 


a TE ee Aen ye ET Se 


Vol. VIII.—Carriers. 


151. Add. Annotation :—Refd. Prager v. Blatspiel, 
Stamp & Heacock, [1924] 1 K. B. 666. 


Add. Annotation :—Refd. Prager v. Blatspiel. 
Stan:ip & Teacock, [1924] 1] K. B. 566. 


Add. Annotations :—-~Refd. Transoceanica Soc. 
Italiana di Navigazione v. Shipton, [1923) 
1 K. B. 381; Prager v. Blatepiel, Stamp & 


Cases 114—284a. 


Heacock, [1924] 1 IK. B. 566. 


the 


— 





-—MORRIBON t. THOMPSON (1877), 11 
N. S. h. (2 h. & C.) 411.—CAN. 


PART II[. SECT. 7, SUB-SECT. 1. 


di. —-—.J—QGoods oarricd by defta. 
for pltf.:—Held: at owner's risk 
while in dofts.’ warchouse at point of 
destivation. —- Krown ©. DOMINION 
Hxpresa Co, (1921), 67 D. L. R. 325; 
61 0. L. R. 359.—CAN. 

d ii. —-~—-.} --When goods entrusted 
to a shipowner, trading as a common 
carrier, beve reached their dostination 
& been stored ponding removal by 
the cous ues, the carrier ceases to be 


Hable as oon  insurer.~-QAKLEY © v. 
Wirtenouspr & Go. (1921), 17 Tas. 


L. It. 125.--AUS, 

ei. S.P. ONL i. GREAT WrsaTeEnRNn 
Ry. Co. (1857), 7 ©: VP. 203.— CAN. 
_f i. ——-.J--SECRETARY OF STATE 0. 
Har KIsHAN Das-KURA MAL (1825), 
1.1. KK. 7 Lah. 370.— IND. 


PART HI. SECT. 7, SUB-SECT. 2. 

182 ij. —---- ——-.} —-PrReMicrR LUM- 
BER Co. t. GRAND TRUNK Pacrric Ry. 
Co., (1923] 1 DPD. L. Rh. 6495) [1923] 
S.C. R. 64; 1 W. W. R. 473.—CAN. 

182 tii, —— ——~—. ]--~NORTHERN 
ELeotric Co., Lp. vv. CANADIAN 
Pacirigo Ry. Co. & FILLMORE RURAL 
TELEPTIONK OCo., Tp. & Wineka, 
(1923) 3 D. L. RR. 781; 3 W. W. 
278.—CAN. 


PART II}. SECT. 7, SUB-SECT. 8. 


p i. -—— Delivery without requiring 
surrender of billa of lading: ~Delivery 
after indorsement of bills of lading as 


security.|——Ifeld: the carriers were 
Hable.—-WICKMAN GRAIN CO. 2B. 
CANADIAN PaciFic. Ry. Co., [1927] 


1). L. R. 8513 1 W. W. RR. 3173 32 
C. R.C. 333; 36 Man. L. R. 3223 revad, 
sub nom, CANADIAN Paciric Ity. Co. 
v. HICKMAN GRAIN Co.,[{1928} 1 D.L. 1. 
1069; (1928) S.©. 12.3170; 34 C. RC. 
“38.—CAN. 

p fi. ——.]}—CAMPBELL v. CANADIAN 
Paciric & CANADIAN NATIONAL Ry. 
Cos. (1924), 30 Can. Ry. Cas. 380.— 
Cc 


PART IIl. SECT. 7, SUB-SHCT. 5. 


ai, ——.}—-HMeld: & consignoe by 
delay in accepting delivery cannot 
extend the period of the contractor's 
Hability as such.—PoORTAGE MILLING 
& TRaNSFER Co. ov. GRAND TRUNK 
Pacirico Ry. Co., (1923) 2 W. W. R. 
88,.—CAN. 

3 


oa ann nd 


Common Law Contract. 


bailee for reward who is liable only for 
negligence of himself or his aervants, unless 
the linsitation of liability is so extensive as 
to be inconsistent with the profession or 
contract. of @ common carrier. 

A consignor who tenders to carriers for 
carriage goods apparently harmless but in 
fact dangerous, 
common carriers bound by the custom of the 
realm to carry goods provided they are safe 


whether the carriers are 
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sk. feightts of carrier -— To sell — 
Must be erercised with reasonable 
diligence.|---DaAVis vw. ELLIOT (1024), 
05 0. L. h, 583.-—CAN., 


PART 11}. SECT. 7, SUB-SECT. 6. 


199 i, Waten justified—Refusal of 
consignee to pay charges.J— PATEL 0. 
ELE & Co., (1923) App. D. 506.— 


° ° 


PART Ill. SECT. 7, SUB-SECT. 7. 


201 §. Whelher agent for sale of 
necessily-—- Perishable Garis —Sale with- 
of communicating with owner.)-~ W here 
goods carried by a rallway co. are 
Hable to perlsb while in its possession 
because of the consignee’s delay in 
tuking delivery, the co. has the right 
to advertise & sell the goods without 
any notices to the consignor, whether 
or not there aro any tolls payablo.— 
ALBERYA POTATO & VEGRTABLE OO, 
1. CANADLAN PACLEIO Ry. Co. (Alta.), 
f19z7) 2D. TA. Re. 89835 [1927] 2 
W.W.1R. 6535 32 Can. Ry. Cus. 356.-- 
CAN. 


PART If. SECT. 8. 


c. Add “ revad. (1921), 04 D. L. RR. 
316; 500. L. R. 223.” 

Ci, ~--—.)-—NAZAARENO vt. AL- 
GQOMA EASTERN Ry. Oo. (1922), 70 
ID. ls. 1t. 268.—CAN. 


PART IV. SECT. 1, SUB-SECT. 2, 


sl. Condition requiring notice of loss— 
Absence of notice bar to right of action. )-—- 
Presikek Loman Co. v. GRAND ‘TRUNK 
PactFio Ky. Co., (1923) | Dp... 649; 
[iene] S.C. HR. 84; 1 W. W. RR, 473.— 


em. NS. 2’. NORTUBERN KHLEcTIOO Co., 
LTp. ». CANADIAN PAcIEIO Ky, Co. & 
FILLMORE RURAL TELEPNONE Co., LTb. 
& WIBERG, [1923) 3 D. L. R. 781; 3 
WwW. W. R. 278.—CAN. 


sn. United States freight classifica- 
tion.}]—A contract of carriage of goods 
froin tho United States to Canada 
made according to a freight classtifica- 
tiou in use in the United States, 
whereby the carrier’s Hability was 
limited to a certain amount :—lHeld: 
to be authoriked by Ruflway Act, 
1919 (c. 68), 6. 322 (4), & such cluvsitica- 
tion & Hmitation were binding on the 
shipper.—SPoRLE v. GREAT NORTHERN 
Ry. Co., 11925) 3 D. L. KR. 302: (1925) 
IW.W.R. 385; 30 Can. Ry. Cus. 1863 
35 B. C. R. 232.—CAN., 


Cases 234a— 464. 


241 » 
262. 


265. 


266. 


267. 


271. 
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PART IV. SECT, 1, SUB-SECT. 4.— A. 


o i. 


misconduct of carricr’a servants—Car- 
rier not liable. }—SoOUTH AFRICAN Rys. 
LONEAnus {1922} App. 


& fit for carriage or whether they are a rail- 
way co. bound by statute to afford reasonable 
facilities for the receiving, forwarding & 
delivering of goods, must give warning of the 
danger; otherwise he impliedly warrante 
that the goods are safe & fit for carriage. 
Forwarding agents delivered to a railway 
co. for carriage certain carboys containing 
a corrosive fluid & also certain bales of felt 
goods on the terms of consignment notes 
exempting the co. from liability in. certain 
events & stating that they did not undertake 
to carry dangerous goods except on special 
conditions. ‘he carboys were insufficient to 
contain the fluid, which escaped & injured 
the felt goods. The co. professed to carry 
the felt goods as common carriers. The 
owner of the felt goods claimed damages 
against the co., & the co. paid £437 in settle- 
ment of the claim. In an action by the co. 
against the forwarding agents to recover this 
sum as damages for breach of warranty :— 
Held: (1) the terms of the consignment notes 
did not prevent the co. from being, as they 
professed to be, common carriers of the felt 
goods; (2) the co. were therefore liable as 
insurers, & without proof of negligence, to 
the owner of the felt goods; (3) they were | 
entitled to recover from the forwarding | 
agents, as upon an implied warranty that 
the carboys were fit to be carried, the amount 
they had paid to the owner of the felt goods 
for the damage done to his goods.---GnreatT 
NORTHERN Ry. Co. v. L. BE... TRANSPORT & 
Deposirory, Urp., [1922] 2 kK. B. fe is 
Ll. J. K. B. 8073 127 L. T. 664; 38 'T. L 
711, 0. A. ae 
Add. Annotation :--Refd. Dew v. United 
British 8.8. Co. (1928), 08 L. J. K. B. 88. - 
Add. Annotations :—Refd. The Christel Vin- 
nen, [1924] P. 61; Elder, Dempster v. 
Paterson, Zochonis, Griffiths Lewis Steam 
Navigation Oo. v. Paterson, Zochonis, [1924] 
A. C. 622. 
Add. Annolations ;:—Consd. Turner v. Civil 
Service ay Assocn., [1926] 1 K. B. 503 
Forbes, Abbott & Lennard v. GQ. W. Ry. 
(1927), 44 "IT. LL. R. 97; Calico Printers’ | 
Assocn., ltd. v. Barclays Bank (1930), 145 
L.'T. 61. Refd. Fagan v. Green & Iidwards, 
{1926] 1 K. B. 102. 
Add. Annotations :--.A4s to (1) Apld. Gosse 
Millard o. Canadian Government Merchant 
Marine, American Can Co. v. Same, [1927] 
2K. B. 482. (See [1928] 1 K. 1B. 717.) Refd. 
Layton 1. General Steam Navigation Co. 
(1923), 130 LL. "RT. 062. As fo (2) Consd. | 
Calico Printers’ Assocn., ltd. v. Barclays 
Bank (1930), 145 1. "IT. 51. Refd. Rutter 
v. Palmer, [1022] 2 K. B. 87; Fagan v. Green 
& Edwards (1925), 70 Sol. Jo. 185. 
Add. Annotations :—-Consd. Calico Printers’ 
Assoen., Ltd. v. Barclays Bank (1931), 145 
lL. T. 51. Refd. Ambatielos v. Anton ! 
Jurgens Margarine Works, [1922] 2 K. 3B. 
185; Rutter v. Palmer, 11922} 2K. B. 87. | 
Add. Annotations :—As to (1) Apprvd. & | 
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347. 


351. 





403. 


411. 
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426. 
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PART IV. SECT. 1, SUB-SECT. 7. 
“ Palue at place d> time of 





——- Goods lost—No proof of shipment.’ "}—Held: the 


D. 137.— 


ror HOMPSON ©, 


4 





not be caloulated at the cast price to 
the owner at the place where he bought 
oo ods, but at the market valine of the 

8 at the place & time of shipment. 385; 30 Can. Ry. Cas. 186: 35 
CANADIAN 


ENGLISH AND Empire Dicest SupPpLEMENT. 


Apid. L. & N. W. Ry. v. Neilson, [1922] 2 
A. GC. 263. As to (2) Apprvd. & Apld. 
L. & N. W. Ry. v. Neilson, [1922] 2 A. C. 
203. Consd. Buerger v. Cunard 

[1925] 2 K. B. 646. 

Add. Annotation :—As to (2) Consd. Ehinger 
v. S. BE. & O. Ry. & Pullman Car Co. (1922), 
38 T. L. BR. 678. 


Add. Annotation :—Refd. Rosenthal v. L. C. C. 
(1924), 1381 L. T. 563. 

Add. Annotations :—As to (1) Refd. Rosenthal 
v. L. O. C. (1924), 131 L. T. 563. Aa to (2) 
eae Rosenthal v. L, C. C. (1924), 131 L. T. 
Add. Annotations :—<As to (2) Apid. G. N. Ry. 
v. L. BE. P. Transport & eet eran eee 
2K. B. 742. As to (8) Apld. G 

L. i. P. Transport & Depository, Tigo 
2K. B. 742. 

Add. Annotations :—Refd. G. N. Ry. v. 
L. EK. P. Transport & Depository, do22]} 
2K. B. 742; Forbes, Abbott & Lennard v. 
G. W. Ry. (1927), 44 T. L. R. 97. 


*? 


. Add. Annotation :—As to (1) Refd. Brown vw. 


Harrison (1927), 96 L. J. K. B. 1025. 

Add. Annotation :—As to (4) Refd. Nunan v. 
Southern Hy., [1924] 1 K. B. 223. 

Add. Annotation :—As to (1) Consd. G. N. 
Ry. v. Il E. P. Transport & Depository, 
[1922]2 K. B. 742. 

Add. Annotation :—As to (1) Refd. G. N. Ry. 
v. L. KH. P. Transport & Depository, [1922] 
2K. B. 742. 

Add. Annotation :—As to (1) Refd. G. N. Ry. 
». L. KE. P. Transport & Depository, [1922] 
2K. B. 742, | 

Add. Annotation :—-As to (3) Refd. Calico 
" Printers’ Assoen., Ltd. v. Barclays Bank 
(1931), 145 L. T. 51. 

Add. Annotations :—As to (2) Apld. Re City 
Equitable Fire Insce., [1925] Ch. 407. Refd. 
Metropolitan Water Board v. L. & N. E. Ry. 
(1924), 131 L. T. 123. 

Add. Annotation :-~Refd. Calico Printers’ 
Assocn., Ltd. v. Barclays Bank (1931), 145 
1. I. 51. 

Add. Annotation :—As to (1) Refd. Elder, 
Dempster v. Paterson, Zochonis, Gritfiths 
Lewis Steam Navigation Co. v. Paterson, 
Zochonis, {1924} A. C. 522. 

Add. Annotations :—As to (2) Consd. Re City 
Kquitable Fire Insce. (1924), 40 T. L. R. 853 ; 
Metropolitan Water Board v. L. & N. E. Ry. 
(1924), 1381 L. T. 123. 

Add. Annotations :—Overd. L. & N. W. Ry. 
v. Neilson, [1922]2 A. C. 263. Consd. Buerger 
v, Cunard S.S. Co., [1925] 2 K. B. 646. 


Add. Annotation :~—-Consd. Neilson ». L. & 
N. W. Ry., [1922] 1 Ik. B. 192. 
Add. Citations :—[1922] 1 K. B. 192; affd. 


sub nom. LONDON & NORTH WESTERN Ry. 
Co. v. Nertuson, [1922] 2 A. OC. 263; 91 
}.. J. K. B. 680; 38 T. L. R. 653 ; 66 Sol. Jo. 
502, H. L. 


—e- ne ee eee inane Re eeieee: aemee : 


Ry. Co. (1922), 62 O;. L. BR. 306.— 
CAN. . 


so. Govds exceeding declared value— 
Shipper ommd oe declared value. }— 
SPOKLE f, ones ORTHERN Ry. Co., 
ers 3D. L. R. 302 ; 025) - Ww. W, 





value must 


ACIFIC it C. R. 239.~CAN. 


Add. Annotations :—Apld. Buerger v. Cunard 
S.S. Co., [1925] 2 K. B. 646, Refd. Turner 
v. Civil Service Supply Assocn., [1926] 1 


K. B. 60. 


Vol. VilIl.— Carriers. Cases 454-549, 


460. Add. Citations :—-affd., [1922] 1 A. C. 178; 
91L. J. K. B. 423; 
309 ; 27 Com. Cas. 247, H. L. 


127 L. T.1; 38 T. 1. R. 


Part V.—Carriage of Persons. 


480. Add. Annotation :—Refd. Phillips v. Britannia 
Hygenic Laundry Co., [1923] 1 K. B. 539. 

—Asto (2) Refd. Manchester 
Corpn. v. Farnworth (1929), 46 T. L. R. 85. 

516. Add. Annotations : — Consd. 
Osborne Garrett, [1924] 1 K. B. 548; 
Paludina, [1925] P. 40. Refd. Singleton Abbey 


492. Add. Annotation : 


ets 


PART IV. SECT. 2, SUB-SECT. 4.—B. 


Sn ee ee LT AMBOLI 

v. IGRRAT INDIAN PENINSULA Ry. Co. 
(1927), 55 Tu. R. Ind. App. 67.—IND. 

© (p. 69) i. ——~— Must be a pf hick 
by Railway Commissiwners vard --- 
Onus of proof of approval on carrier. |—- 
SPORLE vt. GREAT NORTHERN Ry. Co., 
(IN24) # D. LL. AR. 184; 3 W. OW. R: 
136; 34 B.C. R. 140.—-CAN. 


e (p. 69) ii, —— Mistute by company 
= eecpbe ry of deficiency in freight. + - 
Where a consignment of ‘roods was by 
mistake accepted by a railway at a 
concession rate which was appjicable 
py to a particular special customer, 

stead of at the ordinary rate applic- 
able to that class of goods according to 
the woods tartif, & by one of the con- 
ditions of consignment. the railway 
reserved the right of “ remeasurement, 
re-weighment, re-classification A re- 
calewation of rates ’ :—-Held + the 
railway could Jawfully demand at. the 
destination the deficiency in frelgebt 
culculated at the correct rate.— -SECKE- 
TARY OF STATE FOR INDIA 1, HARRANS 
He (1929), J la. It. 52 All. Si.--- 


I (p. 69) i. 
PURAN Das v. FAST INDIAN RY. Co. 
(1927), I. . KR. 6 Pat. 718.-- IND. 

1 (p. 69) ii. —— 
SHRO NARAIN Uv. 


Sere Otareerens  aeumenvememeerse  mnemenmtein wat | Fromme 





er eet ete ee 


SS Gees 
East INDIAN Ry. 








(1927), J. L. RR. 50 All. 246.--—IND. 

n(p. 69) i, -——~ --— —-- ———.]}-- | 
Mason & RiscnH Pano Co. ». CANADIAN 
PaciFic Ry. Co. (1908), 8 W. L. Rf. 
951; 1 Sask. L. R. 213: 8 Can. Ky. 
Cas. 369.—CAN. 

n (p. 69) il. Goa ety ee .j-—- 
SECRETARY OF STATE ‘ way 
Lat-Sri Kisnan (1928), I. L. R. 10 


er 329.—IND. 


ee ee 








p i. When railway 
vtected. }—So long as it is established 
hat the risk nuotes, the forwarding 
note, & the railway receipt refer to the 
particular consignment in question, the 
railway co. {is amply protected.— 


Moons SIKKA W& Co. vv. eae 
NAGPUR Ry. Co., LYp. (1929), I. L. ht. 
56 Calc. 1060.—IND. 

—— ee J — The 


aq i. 
word ‘‘ misconduct ”’ in a riak note 
suggests that a railway servant has 
been guilty of dolng something which 
waa incousistent with the conduct 
required of him by the rulea of the co. 
In the absence of proof that there was 
any breach of ah by the railway 
servants or any infringement of the 
rules which regulate their terms of 
employment, no fair inference of rmis- 
conduct could il arise.— BOMBAY 


Baropa & CENTRAL INDIA Ry. Co. v. 
NaJNaGaRn SPINNING, W SAYING & 
Manuracroninae Co. (1929), I. L. BR. 


Bom. 106.—IND. 
rr i. —— Meaning of “ rob- 
very.’'}—The word “ robbery ”’ as used 
in Risk Note H. la not synonymous 
&. therefore, where 
pani Dade la Sd titres from a running 
» but theft only, deft. railway co. 


54; 
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Wrewme- enter 


Brandon vw. 


The | 549. ddd. 
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a not absolved (nie ability. aig tho 
previa to the note.--JAr NAnAIN- 
JACHHMY NARAIN vo GREAT INDIAN 
PENINSULAR Ry. Co. (1929), 1. L. Rh, 
11 rip 148.--IND. 

rr —— Meaning of detertora- 
tion, Nhe word ‘f deterioration ” in 
the risk note, form h., & tn Railways 
Act, s. 72, & Contract Act, 8. 161, is 
wide enough to inchide depreciation in 
value of the goods on account of a fall 
in the market price.—GQREAT INDIAN 
PENINSULAR Ry. vo. JUGUL KIsnorE 
MUKAT LAL (1929), I. L. R. 52 All. 
238.—IND. 

sp. Liability for delay in delivery— 
Meaning of detertoration.|——The word 
** deterioration ” in Ttallways Act, 
a. 77, includes loss In value owing te 
delay in delivery & a fal) in the market 
yalue of the goods consigned. Hence, 
a suit for the recovery of such loss is 
not maintainable without tho notice 
required by the sect.—BHAUWAN JAR 
LACHML NARAIN v. BENGALNAGPUR 
Nes (1929), £. Lae KR. OL ALL K95,-~- 





PART WV. SkcT. 2, SUB-SECT. 1. 


483 i. Not lichle for mere accident-— 
Anart from negliges re or misconduct, |--- 


MILIS vt. CANADIAN PactFiG STRAM- 
mt (1926), Q. Kt. 65 S.C. 148. 
483 ii. ——--. ----——.. ] -- MARCH ESSMAULY 


v CANADIAN NATIONAL RYS. (1926), 
Q. R. 42 K. B. 355.—--CAN, 

488i. —-- Caused by act of stranger. j-— 
Tf an accidentisdueto the trainleaving 
the motals, primd facie the railway co. 
is guilty of negligeuee, Lf an aceldent 
is caueed to a train by evilly-dispored 
persons over whom tho railway co. 
had no contro! or any reason to autict- 
pate that they intended to carry cut 
their design iu the sector In which the 
accident occurred, the rallbvay co, will 
not be liable for negligence or for 
dumages.—-JEWAN Tt4M Kien ay v. 
Bast INDIAN ty. Co, (1924), I ee he 
51 Cale. $61.—IND, 

490 fi. --—— —-—~— Opening carriage 
duor. J--While astrcet cur was bucking 
up to a platform which {fs had overrun, 
&@ passenger opened one of the rear 
doors without the knowledge of the 
conductor or motonnan. The door, 
which opencd outwards & projected 
over the platform, struck pitf., who was 
standing on the ‘platform waiting for 
acar. The conductor was inside the 
car collecting fares, & had Icfl the door 
unlocked & unguarded, although the 
motorman had informed him that he 
was going to back up :--Jleld: defte. 
were liable.-~ODEGAARD 0. WINNIPEG 
Evectriauc Co., {1927} 4 Jn. HR. 387; 
(1927) 2 W. W. RR. 589; 36 Man. L. &. 
592.—CAN. 

497 ii. ---—— Drirer of oinnibus stoop- 
ing dawn to recover tickels on floor.) - 
BRADLEY v. BELL Bus o., (19:26 ] 
N. Z. L. RR. 204.—N.Z. 

501 {. —— J’aasenger injured by 
sudden stopping of train.|}—The fact 


5 


| 


pe ee ne a ee ca, Se a a a a a ee 


(Owners) v. Paludina (Owners), The Paludina 
(1926), 95 L. J. P. 185. 

536. Add. Annotation :—Refd. Singleton Abbey 
(Owners) v. Paludina (Owners), The Paludina 
(1926), 05 L. J. 

Annotation :--—Refd. 

Western Ry. Co, (1930), 4 47 T. L. I. 89. 


YP. 135. 


Jones v. Great 


hike: ® Passenger Was a injured ucla 
of the sudden stopping of a railway 
train establishes a primd facie Case of 
negligence agalust the railway co.; & 
in order to rebut tbat presumption it Is 
not enough for the eo. te show that the 
train was necessarily or reasonably so 
stopped because, ¢e.g., thero was an 
obstruetion on the track, it must also 
show that it was not beeause ff its 
negligence that the obstruction gol. 
there.—- VIVIAN © BRITISH COLUMBIA 
ELecrrio Ry, ee - a 1W. W. RR, 
— CAN, 


§12 i. ----- Act done in course of 
employment .---PILE, a passonger upot 
a Routh-bound car of an electric atreet 
ry. co., got off at a stopping place, d& 
orossivuer behind the car, atlomptod to 
[es aver the rails used by the north- 
.0uNnd ears, & was struck by a car & 
injured, She bad followed tho dircc- 
Lions given ber by the conductor of 
the south-ebonad car :---deld: pitt. 
wae entitled lo recover. The way 
pitt. Was directed tu take was dangerous 
& thie was kaoewe to the conductor-— 


YoRSTER b. TorRontro Ry. Co. (1921), 
67 D. ia R. 4dds St OO. L. RR. 156.-- 
CAN. 


PART V. SECT. 2, SUB-SECT. 3. 


Koi. erm Rye-law prohibtting 
passengers from riding on car plat- 
forma.|. “Where it was proved that 
pif, could not, by exercise of reason- 
able care, have avoided the accide att, 
that there was standing room innide 
the ear, but standing passengers 
prevented him from groing in > Fleld : 
pltf., was entitled to recover.---K One 
vw. FLAMILTON KADIAL KLecriao Ly. 
Go. (1921), 50 OF; Le. &. 1133 64 
D. L. . 191 -- CAN. 


PART V. SECT. 2, SUB-SECT. 4. 


537 if. ~-- - ef Pitt. alleged that 
he had been injureet hy falling from a 
train of defts. In which he was a 
passenger, & changed negligence of 
defts.” servants In: leaving open the 
vuetibule door of a car, through which 
he fell To the question ‘ In what did 
the negligence consist? 7" the Jury 
answered: “By the south side of 
rear end of sccond-cluss cur by trap & 


ee me 


| door of vestibule being open :-- del : 


this answer, making the negligence the 
“ belug open” of the door, & not the 
opening or leaving of it open, & pot 
Indicating who opened dl oor left it 
Open, was not au finding upen whieh a 
Judgment for pltf. conid be based.- 
ALEXANDER  w, CANADIAN NATIONAL 
tye, (9so; 3 po. 2.740; 36C. RO 
404; 65 O<;. L. RR. 162. - CAN. 


PART V. SECT. as SUB-SECT. 5, 


Add “ revad. (19209), 48 Of; La. TR 
19 O. W. NN. 221." 


pi. Train stopping before reaching 
station-—No duty to warn paasengers.}-—- 
GRAND TKUNK Ivy. Co. OF CANADA 1. 
Murpnry, [1924] 1 D. L. R. 450; [1924] 


p. 
386 ; 


Cases 560—629 


560. Add. Annotation :—-As to (2) Refd. Sharpe v. 


560a. 


571. 
572. 
573. 
578. 


579a. S. P. WHITeHousE uv. 


D cemmmmcealientitearindllitientensentinamaibennd 


8.-O. 2. 101; 20 Can. Ry. Cas. 398.—- 
CAN 


qi. 
as the 
are open while the car Is standing at. 
& passenger landing place thore is an 


Southern Ry. (1925), 133 L. T. 693. 


Warning not heard by passenger — 
Passenger asleep.|—PItf. was a passenger on 
defts.’ railway to G. by a train which arrived 
at that station while it was still daylight. 
Owing to the train being too long for the plat- 
form at G., upon its arrival there the hind- 
most carriage, in which pltf. was, stopped 
short of the platform. A porter shouted to 
the passengers to keep their seats, but piti., 
who was asleep, did not hear him. On waking 
Itf. realised that he was at G. station, « 
earing that he might be carricd on, got out 
in a hurry without looking to see what he 
was stepping on. There being a drop of five 
feet from the carriage floor to the ground, he 
fell & was injured :—Held: even if in the 
circumstances defts. were negligent, of which 
the ct. thought there was no evidence, pltf.’s 
act in getting out without looking where he 
was going was contributory negligence, & 
defts. were not responsible.—SHARPE  v. 
SOUTHERN Ry. Co., [1925] 2 K. B. 311; 94 
L. J. K. B. 918; 133 L. T. 693; 69 Sol. Jo. 
7176, C. A. 
Add. Annotation :—Distd. Sharpe v. Southern 
Ry., (1925) 2 K. B. 311. 
Add. Annotalion :---Refd. Sharpe v. Southern 
Ry. (1925), 133 L. T. 693. 





Add. Annolation :—As to (1) Consd. Sharpe 


v. Southern Ry., [1925] 2 K. B. 3ti. 

Add. Annotation :—Apld. isroome v. Agar 
(1928), 1388 L. T. 698. 

MIDLAND Ry. Co. 
(1866), 30 J. P. 760. 


ee te ne et a ee 





ae ie le ena, AY Loni [n 


entrance doors of wu street our 
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597. Add. Annotation :—Apprvd. & Apld. Letang 


v. Ottawa Electric Ry., [1926] A. C. 725. 


598a,. ——- ——- ———.]—-Applt. met with an 


598b. 


603. 
605. 
609. 


620. 


629. 


contravention of bye- 
a contravention of un 
absolute statutory provision precluded 
a claim for damages.-—-HILL v. GRAND 


accident on resps.’ property by using some 
slippery steps giving convenient access to 
their tramline. She sued resps. for damages. 
Resps. contended that applit. had been guilty 
of contributory negligence, & that the maxim 
‘* Volenti non fit injuria’’ applied to prevent 
her from receiving compensation :—Held: 
unless resps., who had invited applt. to use 
the access & were bound to keep it reasonably 
safe, established that she understood the 
extent of the danger which she was incurring 
& that she resolved to undertake the risk, 
the defence of ‘‘ Volenti non fit injuria”’ 
failed.—LETANG v. OTTAWA ELECTRIC Ry. 
Co., [1926] A. C. 725; 95 L. J. P. C. 153; 
135 L. T. 421; 42 T. L. R. 596, P. C. 


Whether escalator dangerous.|— 
ALEXANDER v. OCiry & SouTH LONDON Ry. 
Co. (1928), 44 T. L. R. 450, D. C. 


Add. Annotation :—As lo (3) Refd. Montreal 
tity v. Watt & Scott (1922), 128 L. 'T. 147. 


Add. Annotation :-—Refd. Nunan v. Southern 
liy., [1923] 2 Ik. B. 703. 


Add. Annotation :—As to (2) Consd. Sharpe v. 
Southern Ry., [1925] 2 K. B. 311. 


Add. Annotations :—As to (1) Refd. Phillips 
v. Britannia Ilygienic Laundry Co., [1923] 1 
K. B. 639; McGowan v. Stott (1923), 99 
lL. J. K. 2B. 357, n. 


Add. Annotation ?—Refd. Gayler & Pope v. 
Davies, [1924] 2 K. B. 75. 
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above the entrance to which were the 
words ‘* Ladies Toilet.’’ The pussageo 
had three doors leading off it on the 
left. The first was apparently that 
of a private office, the second was 
marked ‘* Ladies ‘Toilet.’ but was 


implied invitation extended to ine | TRUNK Ry. Co. (1922), 62 0. L. k. | locked, & the third, a few fect beyond, 
tonding asnogUr {8 cular qin’ car, | 508.—CAN. watficlel lige ie : ree Rab ears 
it is tho duty of the conductor in u i—- JV hal is dangerous condition. err ta baeriiv ey has 
charge of the car to afford them a ee nae ae TORON TG He Wealth SU daylight was waning. Plitf.’a wife 
reasonable Ophauty to do so ip | won Comsiasion, [1927] 1 D. L. R. aased through the open doorway & 
giving ¢ho signal to start the car before | ©, [. Rt. 609.---CAN. into the basement below, & was 
the entrauce doors are closed & all severely injured :--Held; the third 


persons attempting to board the car 
are safely on.--WILSON vr. WINNIPEG 
ELEcrric Ry. Co., {1922} 2 W. W. i. 
G10; 68 D. L. R. 017.-—-CAN. 


si, —-— —-— Conductor not on plat- 
form.J-—A tramway conductor, as the 
cur was approaching aio“ atop — if 
required " station, went on to the top 
of the car to chango the screens whic 
showed the destination of the car, 
having satisfied biniwself that there was 
no one who wished to board the car, 
& that an cldegly woman inside the 
car, tho only passenger, showed no 
sign of wishing to get off. The 
passenger, Who thought she had given 
uw signal to stop, stepped on to the 
footboard & was joltod off after the 
car had passed the station, & was 
fojured :—Jield:) no blame attached 
to the conductor, & tho acoident was 
due to the fault of tho passenger.— 
GRaY v. Grasaow Corpns., [1926] S. C. 
967.-—-SCOT. 
5684 v. —— FPussenger Mrown down.) 
—Held: there was negligence on the 
art of dofta.’ servants, & deft. Hable 
in darmages.—GUILDAY tt. WINNIPEG 
EirctTric Ry. Oo., Bide! 3OW. W. it. 
ti. Passenger stepping from moving 
car-— dccident avoidab r by erercise of 
reasonable care by carrier.|—GRIFFIN 
v. CaPpE BRETON Execrrio Co. (1921), 


PART V. SECT. 2, SUB-SECT. 6. 


586 ii. ———..J--—Deft. co. gratuilously, 
& for ber own convenience, carried 
pltf. some four hundred yards past a 
station, where she was allowed to 
alight. At this place the ground was 
not level, & a person livjng along the 
Hine bad been permitted for his own 
couvenience to lay down on the right 
of way a platform, one end of which 
rested on a plank. Pitf. descended 
safely toa the platform, but in passing 
from it she fell & was tnjured, owing, 
us alleged, to some defect in the con- 
dition of the plank supporting it :-— 
Held: the co. was not Hable.--BURKE 
® BRITISH COLUMBIA ELECTRIC KY, 
Co., Lrp, (1900), 7 B.C. R. 84.-—CAN, 

692 ji, -—— eee] Where a 
passenger, arriving at a station at 
night. walked along a platform, not 
Intended but frequently used as a 
means of exit, but which was not in 
any way guarded, &, after leaving tha 
platform, fel) into an excavation in 
tho railway oco’s grounds & was 
injured :—//eld - the co. wore liable.— 
OLPRIGHT t. GRAND STRUNK Ry. Co. 
OF CANADA (1895), 22 A. R. 286.—CAN, 

sa. Waiting room—Fassage leading 
to “* Ladies Toilet *—-Unlighted & un- 
locked door opening on to stairs to 
basement.}--PIitf.’8 wife entered a 
Passage | from a waiting room, 


6 


doorway was a trap or concealed place 
of danger, & was a place to which pitf.’s 
wifo might reasonably have been 
expected to go in the belief, reasonably 
entertained, that she was ontitled or 
invited to do so.—KNOWLTON wt. 
Hypro ELEcTRiGC POWER COMMIS8ION 
OF ONTARIO, [1926] 1D. L. KR. 2173 58 
O. L. R. 80.—CAN, 


sd. ——~ Doors leading from—Dity 
of carrier.}—The public cannot assume 
that access is allowed through all the 
doors opening into or leading into or 
leading out. of a waiting room. When 
the doors intended for public use are 
indicated, failure to put on the other 
doors notices that ingress through 
therm is forbidden does not amount 
negligence; on the contrary, tho 
absence of any notice should put the 
public upon inquiry whether it should 
attempt to open these doors & to 
roceed further into a place where it 
as no business. But, even if failure 
to keep such doors locked may amount 
to negligence, the carrier will not be 
liable for an accident to & passenger 
where the cause of the accident was 
the passenger’s own want of caution in 
pre beyond such a door in tho 
ark & In a st place.—CANADIAN 
NATIONAL RYs. . v. LEPAGE, [1927] 


638. Add. Annotations :—Refd. Pratt v. Patrick, 
[1924] 1 K. B. 488; Halliwell v. Venables 
(1930), 99 L. J. K. B. 358. 

Add. Annotation :—Refd. Mersey Docks & 
Harbour Board v. Procter, [1923] A. C. 253. 


Add. Annotation :—Refd. Ruffy-Arnell, ete. 
Co. v. R., [1922] 1 K. B. 599. 


Add. Annotation :-—Refd. Calico Printers’ 
Se Ltd. v. Barclays Bank (1931), 145 


: ——-— —---- Accident in booking-hall.].. - 
ROGERS v. LONDON, MipLaANp & Scorrrisn 
Ry. Co. (1930), 46 T. 1. R. 288; 74 Sol. Jo. 
123; 94 5. P. Jo. 155. 

Necessity for submission to Rates 
Tribunal of schedule for standard season 
tickets.] —/?te Stanpanp CHARGES SCHEDULES, 
No, 1323a, posi. 


645. 
652. 
680. 





681a. 


683a. 





683b. —-—- Season ticket rates.—Continuation of-~ 
1921 Act, s. 34.]-—SourTnenp Coren. vr. 
LONDON Mipnanp & Scorrisn Ry. Co. 


(1927), 19 Ry. & Can. Tr. Cas. 216. 

684. Add. Annotations :-—Consd. Fagan v. Green 
& Edwards (1925), 70 Sol. Jo. 185. Refd. 
Nunan v. Southern Ry., [1924] 1 K. B. 223. 

685a. ——-— Railway company—Whether applic- 
able—Action under Fatal Accidents Act, 
1846 (c. 93).]--Where a passenger by rail- 
way, who has agreed with the railway co. 
that their liability for personal injury shall not 
exceed a certain sum, is killed by the negligence 
of the co.’s servants, the damages recoverable 
by his dependants in an action under the above 
Act are not limited to such agreed sum.— 
NUNAN v. SOUTHERN Ry. Co., [1924] 1 IK. 2B. 
223; 9381. J. K. B. 140; 1380 1. PT. laut. 40 
T. L. R. 21; 68 Sol. Jo. 130, C. uA. 

Annotations -—-Consd. Thompson v. L. M. & S. vty. (V2) 

98 L. J. KK. B. 615.) Refd. Penton c«. Southern Hayy. 
[1934] 2K. BL bad. 

685h. -——-.- ~-—~ Injury on journey by special 
train.|—-PItf. was engaged as a workman 
by contractors to the Ministry of Health for 
the construction of a road near IL, & the 
Ministry made with deft. railway co. arrange- 
ments for a special train to take pitf. & other 
men from C. to I., a distance of twenty-six 
miles. Pltf. received from his employers a 
voucher which was addressed to the booking 
clerk & which contained these words: ‘ On 
surrender of this voucher please supply the 
bearer with a return workman's ticket to H. 
by any ordinary workman’s train without 
payment. This voucher is only available 
by workman’s train.’”” The voucher, on 
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p i. ——— ———. J-——The form of 
contract or shipping order used by a 
ry. co. in connection with the trans- 
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Ity. Co., [1924] 1 D. L. 
W. W. R. 473.—CAN. 

8 i, ———- ——--.]-—-When one entrusts 
himself or his property to another to he 
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Vol. VILI.—Carriers. Cases 688—685c. 


presentation at the booking office, was ex- 
changed for a ticket. Oneside of the ticket had 
onit (inter alia) the words: *‘ Seeback. Work- 
men. Byspecial cheap train for the ‘ working 
classes.’’’ On the other side were (inter alia) 
the words: “ This ticket is issued subject to 
the bye-laws, rules & regulations of the Man- 
aging Committee,” & ‘ This ticket is issued 
subject' to the conditions mentioned in the 
Managing Comnmniittee’s Act (62 & 63 Vict. 
c. elxviii), & its use by the holder is to be 
taken as evidence of a special contract: upon 
those conditions. The Hability of the co. is 
limited to a sum not exceeding £100.” The 
above-mentioned Act contained provisions 
as to the running of workmen's trains on the 
particular railway within twenty miles of 
London, & limited the co.’s liability to £100, 
subject to certain conditions. PIG. was 
injured by a collision between his train & 
another train. In an action for damages 
defts. admitted negligence, but contended 
that the issue of the ticket created a apecial 
contract between themselves & pitf. whereby 
their liability was limited to £100. The ct. found 
that pltf. must be taken to lave been aware 
of the conditions indorsed on the back of the 
ticket. On the further question whether the 
terms of the contract applied to the particular 
journey :—- /leld: although the ticket & the 
conditions on it had been drafted as applicable 
to a journey by a traiu coming under the co.'s 
private Act, & contained no reference to such 
aw journey as pltf's by oa special train to a 
destination beyond (westy miles from London, 
yet, In the ense of a passenger in the position, 
of pitf., the conditions were a plain intimation 
that one condition on which the contract was 
rnade was that the cows liability should be 
limited to £100, & pltt. could recover no more 
than that amount.---LERARN 9 SOUTIIERN Hy. 
Co, (1925), 41 PT. i. Re 805, 0. A. 


685c. Time limit for making clatm.]--- Pltf. was 
received by dcfts. andere a contract to be 
carried in one of their steamships. The con- 
tract contained a clause that ¢he shipowsoers 
should not be liable for loss, damage or delay 
to a passenger or his baggage arising from the 
act of God, or from causes of any kind beyond 
the carrier’s coutrol, even though the floss, 
damage or delay might have been caused by 
the neglect or default of the shipowners’ 
servants. <A subsequent clause provided that 
no claim under the contract should be enforce- 
able against the shipowners unless a written 
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hi. $81; 1 PART V. SECT. 3, SUB-SECT. 1. 
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adoplead--- Liability for excess fare.\— 

A pussenger after purchasing a tleket 





portation of live stuck provided that 
an attendant should accompany the 
shipment, but should vot have the 
right to travel free or at a rate less 
than the ordinary fare, unless he had 
cigned the special furm of contract 
printed on the back of the shipping 
bill, which contained Hmitations as tuo 
claims for personal injuries sustained 
while traveiling. Jn an action to 
recover damages for iniurfer duriusy 
transportation, due to the negligence of 
the ry. oo.’s servants :—Held; the fuct 
that the attendant had not paid any 
fare was due to the fact that the ry. 
co.'s agent made no attempt to collect 
the fare, & the ry. co. was responsible 
for the omission; the attendant was 
a full-fare passenger & not a trespasser 
& was entitled to recover damages.— 

ART v. GRAND TRONK PACIFIC 


carried, there is an implied contract 
that the traveller shall use ordinary 
care in the transport, & In the absence 
of special circumstances the fact that 
the passenger {1s the father of the driver 
has no. siguificunce.--KRY v. Kry, 
(1930) 30. L. &R. 3827; 65 0. L. lh. 
232.-—-CAN. 


PART V. SECT. 2, SUB-SECT. 12. 

am. Passenger standing on platform of 
moving car.J-——A passenger who leaves 
hia sent in a tramway car & goer on to 
the platform, while the car is in motion, 
fa not, necessarily guilty of contributory 
negligence should he mect with an acci- 
dent while on the platform, the question 
depending in each case upon the par- 
ticular circumstances.---HUCHANAN t. 
GLarscow Corrn., (1921] S. C. 658.— 
SCOT. 

7 
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from Agra to M. ria Aligarh & (% 
discovered that if be travelled beyond 
Aligarh & via G. he would reach hls 
destination moro quickly than by the 
route indicated on the ticket, although 
he would be travelling by a longer 
route, He did travel accordingly & 
on errival at M. he war made to pay 
exeess fare. On sult for refund -— 
Heli: Indian Railways Coaching 
Tarily, r. 64, applicd to a passeuger who 
was found travelling, either  In- 
tentionally or by mistake, by a route 
otber than that indicated on the ticket 
& not to a passenger who bad arrived 
at hia destination, & tho cause war 
ywoverned by vr. 63 & the cxcoss fare 
wie justified. —SecreTARy oF STATE 
ron INDIA IN COUNCIL w. MURTI 
ai NOTIAR (1928), I. L. Rt. 51 All, 399.— 


Cases 665c—-704. 


notice thereof was delivered to them within 
three days after the passenger should be 
landed from the steamer at the termination 
of her voyage. In the course of the voyage 
one of pitf.’s hands was injured by reason of 
the negligence of defts.’ servants, but no 
written notice of any claim was given by pité. 
within the time limited by the contract :— 
Held: (1) the clause relieving defts. from 
liability for the negligence of their servants 
was valid & enforceable, but applying the 
ejusdem generis rule, the clause did not absolve 
defts. from liability for pltf.’s injury; (2) as 
Itf. had failed to give any written notice of 
is claim within the time prescribed by the 
contract, he was not entitled to recover.— 
JONES v. OCEANIC SrktamM NAVIGATION Co., 
[1924] 2 K. B. 730; 93 L. J. K. B. 1053; 182 
L. T. 207; 40 'T. L. R. 847; 69 Sol. Jo. 106; 
16 Asp. M. L. C. 482. 
Add. Annotation :—-Refd. Penton v. Southern 


688. 
Railway, [1931] 2 Ks. 13. 108. 
689. Add. Annolalions :——Refd. Nunan v. Southern 


695. 


69a. -—-.- - 





Ry. (1923), 130 L. T. 131; Hearn v. Southern 
Ry. (1925), 41 T. L. 1. 305. 

Add, Annotations ;--Consd. Thompson v. 
L. M. & S. Ry. (1929), OS I. J. K. B. 615. 
Refd. Nunvan v. Southern Ry. (1923), 130 
| rane Oe ev I 

- ~-—— Conditions ascertainable by 
reference to time-table.{---Pltf., who could 
not read, had an excursion ticket taken for 
her by her niece ou the tice of which were 
printed the words: “ Excursion, For con- 
ditions see back ’?; & on the back was a 
notice that the ticket): was issued subject to 
the conditions in the deft. co.’s time-tables & 
excursion bills. On the excursion — bills 
excursion tickets were stated to be issued 
subject to the conditions shown in the com- 
pany’s current time-tables. The time-tables, 
which could be obtained for sixpence each, 
stated : “ Excursion tickets... are issued 
subject to the general regulations & to the 
condition that the holders .. . shadl have 
no rights of action against the co... . in 
respect of... injury (fatal or otherwise) ... 
however caused.”? A special jury found that 
an accident to the pltf. on the journey 
covered by the excursion ticket was due to 
negligence on the part of deft. co. To pre- 
vent the case going back for a new trial, the 
jury were asked whether the deft. co. took 
reasonable steps to bring the eonditions to 
the notice of pltf. & answered “ No,” & 
uwarded damages. Argument was then 
allawed whether the jury could so find, & it 
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was held that as a matter of law when the 
ticket was accepted the contract was com- 
plete, & therefore there was no evidence on 
which the jury could find as they did :—Held: 
(1) the fact that pltf. could not read did not 
alter the legal position; she was bound by 
the special contract made on the excursion 
ticket on the acceptance of the ticket ; & the 
indication of the special conditions by 
reference to the time-tables was sufficient 
notice of their existence & contents; (2) the 
question put to the jury for the sake of con- 
venience as to reasonable notice must be 
determined upon the Jaw applicable to the 
conditions upon which thet icket was issued, & 
those conditions negatived the right of plté. 
to recover damages.—-THOMPSON v. LONDON, 
MIDLAND & Scorrisnu Ry. Co., [19380] 1 BK. B. 
41; 981. J. K. B. 615; 141 L. T. 882, C. A. 
oa) Apld. Penton v. Southern Railway, 


—---- Plaintiff unable to read. ]— 
T3IOMPSON v. LONDON, MIDLAND & SCOTTISH 
Ry. Co., No. 695a, ante. 

—--~ Whether question of law or 
fact.}—-THOMYSON v. LONDON, MIpLAND & 
Scorrisyu lity. Co.,.No. 695a, ante. 

»}--Defts., a railway co., 
issued to persons asking for tickets between 
certain hours of the day between certain 
stations return day tickets at a reduced rate, 
whether such rate was demanded or not. On 
the front of these tickets were the words, 
legibly & clearly printed in laege letters, 
Wor conditions see back,” & on the back 
was printed «a condition exonerating the co. 
from liability for injury to the holder of the 
ticket, however caused. Pitf. asked for 
‘* Waterloo return,” & was supplied with one 
of these tickets, which he accepted without 
objection. lle was injured on the journey 
through the alleged negligence of defts.’ 
servants :—-ITeld : in the absence of proof 
that pItf. actually knew of this condition, 
defts. must show that they had taken 
reasonable steps to bring it to his notice, but 
on the facts there was no evidence for a jury 
that they had not done so.—PENTON v. 
SoutnmerN Ry., [1931] 2 K. 8. 1038; 100 
L. J. K. B. 228; 144 L. T. 614; 75 Sol. Jo. 
100. 

Add. Annotation :—Refd. Walpole v. Canadian 
Northern Ry., [1923] A. C. 113. 
-J}—METROPOLITAN Ry. Co. v. 
ane WESTERN Ry. Co. (1886), 3 T. L. R. 
113. 

Add. Annotations :—Refd. Paterson Zochonis 
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PART V. SECT. 3, SUB-SECT. 5. 


688 v. —— —— - Eel > iin 
view of the simaliness of the type in 
which the condition was printed & the 
abseuce of any device to draw attention 
to it, defis. had not taken reasonable 
moans to bring it to pursner’a notice.-— 
WiLLiaAMaOoN t NORV! OF SCOTLAND, 
RTC, NAVIGATION Co., [1916] S.C. 
554.—SCOT. 


P be wre ee me ed ot 
action by a passenger agadust ary. co. 
to recover damages for personal injury 
sustained by him while travelling om 
one of their trains, defenders main- 
tained that, under the contract of 
carriage, they were exempt from Ha- 
bility, When the aceldent occurred, 
pursuer ‘vas trevallinn on a “ pleasure 
ary” ticket. osucd at a fare less 
han the ordinars fare. The ticket 


| 
| 


| 
| 
| 
| 
| 


bore on the front, in tegible print, “* See 
Buck,“ & on the back, also in legible 
print, “ This ticket is issucd subject to 
the General Notices, Regulations, & 
Conditions in the eo.’s current Time 
Tables & Bills.’ Defenders’ current 
Time ‘Tables contained a section headed 
* Goaueral Notices, Reguations, & 
Condition,” which included a condition 
that the boulder of a ticket iasued at a 
fare Joss than the ordinary fare should 
have no right of action against the co. 
in respect. of injury, however caused. 
Porsuer admitted that he knew that 
there was printing on the back of his 
ticket. & that he must have read what 
was printed on the back of a similar 
ticket when travelling on previous 
vcensions, but deponed that what he 
read had conveyed nothing to him :— 
field: the condition formed part of 
the contract, in respect that the 


8 


| 
| 
| 
| 


reference of the ticket to the conditions 
in defenders’ time tables was reasonable 
notice of their existence & terms, & 
further, as pursuer knew there was 
printing on the back of the ticket, & 
adinitted that at some time he must 
have read the printing, Je must be 
taken to have known that it referred 
to conditions. Defeuders assolizied.—- 
GRAY t. L. & N. EK. Ry. Co., [1980] 
S.C. O89.—-SCOT. 


qi. ae ee oe, GRAND 
TRUNK Pacrric Coast 8.8, Co. #¥. 
SIMPHON (1922), 63 S.C. HK. 361; 65 
Poe 614; (1922) 2 W. W. R. 320. 





8 i. S. P. ERICKSON t. CANADIAN 
Pactric Ry. Co., WALSTEAD v. CANA- 
DIAN Pacimic Ry. Co. (Sask.), [1928] 
1 a R. 20; [1927] 3 W. W. R. 749. 


v.. Elder Dem [1928 K. B. 420; 
_ Pratt v. Patrick, (1924) 1 Bb 438. 

724. Add. Annotation :—Aas to (1) Consd. Smith v. 
Schilling, [1928] 1 K. B. 429. 

725. Add. Annotation :—Refd. Baker v. Dalgleish 
Steam Shipping Co. (1921), i126 L. T. 482. 

764. Add. Annotation :—Refd. Poland v. Parr, 
[1927] 1 K. B. 236. 

765, Add. Annotation :—Refd. Poland v. Parr, 
[1927] 1 K. B. 286. 

775. Add. Annotations :—Refd. Percy v. Glasgow 
Corpn., [192212 A. — 2990; Fisher v. Oldham 
Corpn., [19380] 2 K. B. 864 ; Re Carroll, 
193171 K. B. 317. 

777. Add. Annotation :—Refd. Percy v. Glasgow 
Corpn., [1922] 2 A. C. 299. 


‘Vol. VI0I.—Oarriers. Cases '704—S3Sa. 


781a,. ——- ——-- ———.]—Where 4 passenger on a 

| car makes a sufficient & proper tender 
of his fare & the conductor mistakenly 
refuses to accept it & has him arrested under 
a bye-law, which authorises the conductor, 
if a passenger’s name or residence is Lesa 
to him, to have the passenger 

evading payment, the conductor’s employer 
are liable for the act of the conductor, wheth 

he was or was not aware of the name & 
residence of the passenger, inasmuch as the 
conductor’s act, although done mistakenly, 
is an act within the scope of his employ- 
ment.—PgERoy v. GLASGOW CORPN., [1922] 
2A. 0. 299; 901L. J. P. O. 1873; 127 L. T. 
501; 86 J. P. 201; 88 T. L. R. 722; 66. 
Sol. Jo. 555 ; 20 L. G. BR. 605. 


Part VI—Carriage of Passengers’ Luggage. 


804a. Luggage put in luggage van—By order of 
Official.|—EHINGER ». SovurTH-EASTERN & 
CHATHAM Ry. Co. & PULLMAN CaR Co., Lp., 
No. 85la, post. 


Add. Annotations :—As to (1) Refd. Elder, 
Dempster v. Paterson, Zochonis, Griffiths 
Lewis Steam Navigation Co. v. Paterson, 
Zochonis, [1924] A. C. 522; Pratt v. Patrick, 
[1924] 1 K. B. 488; Halliwell v. Venables 
(1980), 99 L. J. K. B. 353. 


Add. Annotation :—Refd. Elder, Dempster v. 
Paterson, Zochonis, Griffiths Lewis Steam 
A Greee Co. v. Paterson, Zochonis, [1924] 


Add. Annotation :—Aa to (3) Folld. Vosper v. 
G. W. Ry. (1927), 1387 L. T. 520. 


827a. Luggage put in compartment by porter-- 


811. 


813. 


823. 


Passenger travelling in another compart- | 


ment.] — Pitf., who had a third - class 
ticket, got a porter to put his suit-case in a 
first-class compartment & travelled in 
another part of the train. third class, with 


PART V. SECT. 6, SUB-SECT. 1. 
so. Pulling communication cord— 


880. 


PART VI. SECT. 3, SUB-SECT. 1. 
of. —— Sent back 


some friends whom he found on the train. 
At the end of the journey pltf.’s suit-case 
could not be found. In an action against 
the railway co. for its value :—Held: as the 
railway had failed to discharge the onue 
of proving that the loss of the hand luggage 
arose by reason of the negligence of the 
assenger, pee was entitled to recover.— 
OSPER v. GREAT WESTERN Ry. Co., [1928] 
1K. B. 340; 97.5. K.B.651; 187 L. T. 520 ; 
43 T. L. R. 138 ; 71 Sol. Jo. 605, D. ©. 
Add. Annotations :—As to (1) Refd. Ehinger 
v. 8. E. & C. Ry. & Pullman Car Co. (1922), 
38 T. L. R. 678; Vosper v. G. W. Ry. (1927), 
L. T. 520. As to (2) Refd. hinges v. 
. BEB. & C. Ry. & Pullman Car Co. (1922), 38 
iL. R. As to (3) Consd. Ehinger v. 
EB. & O. Ry. & Pullman Car Co. (1922), 38 
T. L. R. 678. 
Add. Annotation ER itage Refd. Vosper 
v. G. W. Ry. (1927), 137 L. T. 620. 
8338a. S. P. Harrison v. GREAT WESTERN Ry. Co. 
(1875), 39 J. P. 312. 
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such negligence a8 would cxonerate tho 
who were, accordingly, Hable for 


returnin co. 
0 ; MIDLAND 


the loss.—CARR 0. LONDON 


ences—Compartment aun steamer gH arrival at ination-~— ; ] 
agers eonger one ae ve Carrier le.J—SmitH v. UNION & Scorrish Ity. Co. (1931), N. I. 94.— 
emergency chain because he finds the | 9-8. Co. (1922 ), 68 D. L. NR. 488,.— : 


compartment crowded beyond the | CAN. 
prescribed limit commits no offence 
under Indian Railways Act, 1890, 
8. 108, merely because he does 80 for 
the additional peason of obtaining the 
names of certain passengers who used 
abuaive lacgunge towards him. 


EMPRROR 
PART V. SECT. 7. 


$06 i. Luggage 
with passenger — 
-——Passenger leaving 


RR 54 Bom. 326.—IND. 


bi. ———- —— Refusal to obey con- '' aca 
ductor—Request unreasonable—Carrier | seats. 
atl }—-RAINES v. RRITIBSH COLUMBIA 


Erecrric Ry. Co 
738; 30 B.C. R. 3 


i. -——-——— seinem 
senger to danger—Carrier lUable.}— 
Howe v. means ST. a a ee & 
TorRonxTo Ry. is (1925) 2D. L. R. 
115: 80 Can. Fey, Ons. 08 56 O. L. BR. 
ay revsg., (19 aie L. R. 339; 835 


sto dan 70 D. L. R. 
train. 
down her case 

closing the door, 
end of the train. 


PART VI. SECT. 3, SUB-SECT. 2. 
re in compartment 


ane sa -}—Pltf. & ee sister seca oe at 

POPATLAL BHAICHAND uston Station of defts.’ 
shortly after 5 p.m. 
py the 6.10 p.m. train to 
e included two dressing cases 
on ch they directed a porter to put in 
in which they had reserved 
he porter carried out these 
instructions & piaced pltf.’s dressing 
case on the rack of a corridor eof the 
which was about the middle of rs) 
Aa the emer le 


Having removed a book therefrom, the 
two ladies left es 


iationa about the 


kstall on the 
oan Upon their return 


PART VI. SECT. 7. 


sp. Lugyaye left with Pe 
senger telephoning for car.}-~—A pasrer 
arrived by train at a railway stat: Bik 
with hea luggage in the van & 


hether Tiel goats Pegeip dee liable 
lighter articles accgmpanying her in 


Ca 


railway | thecompartment. All the luggage was 
in order to travel | taken on a barrow by a porter to a 
H. Their | cab-stand in the atation, where po 


pessonger expected to be t 
ends aocar. Failing to ant 
them, shoe pats to telephone to them, 
leaving the luggage in charge of the 
porter along with her two young 
children. In her absence the portur 
left the luggago unattended, & a thicf 
» pitf. Ufted | having got rid of the children by a 
device, stole the Hghter articles. In 
an action by the Jha teme td against the 
railway co. :——~/ the co. was 
Hable, in respect that ite pa Uity. as 
carrier of passengers’ lugiras lasted 
until the parece er, using due dill@enen, 


aced it on tho seat. 


: wepout 
ed to 


L. R. 387.—CA 

n minutes later pitf.’s dressing case {| had been orded a_ reasonable 
are _—— een val exposing pas- had disappea veld : the onus of Sppor ae of teking delivery . one 

to danger—Carrier lable.}— | proving Phat the loss was due here it was not 

Hows v. ete St. CATHARINES & pogligence 0 on the part of the pessenier the ab the aaa cr nad “wo 
TORONTO Ry. Co., [1925] 2 D. L. R. | lay upon the co. Pitt, by leaving due —PaR 
118: 30 Can. "Ry. Cas. 95; 56 0. L. R. case unpro ina Serrieee xen 8. Ry. Co., 1930) 5. C. B22. 
202.—-CAN. with the oor open, wae not ogullty of SGOT, 


9 


Cases 85la—806a. HNGLISH AND Empree DIGEst SUPPLEMENT, 








851a. —— -|—Pitf., who was pas- loss of baggage ‘‘ under any circumstances 
senger with a ticket from Paris to London whatsoever’ :—Held: such a stipulation 
via Dover, & thence by the railway of deft. covered the case of wilful default & mis- 
railway co., took an additional ticket from feasance by the shipowner’s servants.— 
the second ‘ defta., the Pullman Car Co., for TAUBMAN v. Pacrsic STEAM NAVIGATION Co. 
a Pullman car forming part of the train (1872), 26 L. T. 704; 1 Asp. M. L. O. 836. 
between Dover & London. The Puliman car | Annotations *-Consd. Price ¢ e ‘Union Lighterage Co. (19 04). 
ticket stated that the Pullman Car Co. a is 2 = Trevor ra v.. Coop er, (1915) 1 K. B 
rier ted no liability for passengers’ luggage, ne moor, 11904} 

that co. did all that was reasonably 852. Add. Annotation :—Generally, Refd. Albe- 

oe to bring this condition to pltf.’s marle Supply Oo. v. Hind, [1928] 1 K. B. 807. 
notice. At Dover pltf. took a seat in the | 853. Add. Annotation :—Apld. Thompson v. L. M. 
Pullman car, but an official refused to allow & S. Ry. (1929), 98 L. J. K. B. 615. 
her to take her suit-case with her & directed | 955, Add. Annotation :—Ae to (1) Refd. Penton v. 
- sphaia < A ib it. in the luggage oe Southern Railway, [1981] 2 K. B. 103. 
at the end of the car. ere was no evidence ee 
: 857. Add. Annotation :—As to (1) Refd. Brown v. 
in whose employment the official was, or as Harrison, Hourani v. Same (1927), 187 L. T. 


to the exact relationship between the two 


549. 
deft. . On the arrival of the train in 
Tandon the fie ggage ie onidaded by. the 858. Add. Annotations :—Consd. Werner v. Det 











Pullman car officials, but pltf.’s suit-case Bergenske Dampskibsselschaft (1926), 134 
could not be found. In ai abtion aguinst L, T. 573. Refd. Elder, Dempster v. Pater- 
both cos. :—-Held : as arailway co. contracted son, Zochonis, Griffiths Lewis Steam Naviga- 
as insurers of passengers’ luggage except tion Co. v. parereon Zochonis, [1924] A. C. 
where the loss was caused by the passenger's 522. 
own default, the railway co. were liable, but | 868. eget Annotations : -—Refd. L. & N. W. Ry. 
as there was no evidence that lack of care, Neilson, [1922] 2 A. C. or Nunan v. 
if any, by the Pullman Oar Co.’s officials in| © Southern Ry., ieee 2 K. . 103 ; Buerger 
unloading had contributed to the loss, the v. Cunard 8.8. Co » [1925] 2 a B. 646 ; The 
Pullman Car Co. were not liable.-—EHINGER Refrigerant, [1925] P. 130. 
v. SOUTH-EASTERN & CHATHAM Ry. Co. & | 866. Add. Annotations :—Consd. Ehinger v. S. E. 
PULLMAN Car Co., Lrp. (1922), 38 T. L. R. & ©. Ry. & Pullman Car Co. (1922), 38 
‘678 ; 66 Sol. Jo. 633. T. L. R. 678. Apld. Hearn v. Southern Ry. 
851b. J—A _8;-ecial contract, (1925), 41 T.1.. R. 305. Consd. Thompson »v. 
entered into between a shipowner & a lL. M. & S. Ry. (1929), 98 L. J. K. B. 615. 
passenger by sea, contained a provision that Refd. Nunan v. Southern Ry., [1923] 2 K. B. 
the shipowner would not be answerable for 703. 


Part ie gh of Animals. 


885. Add. Annotation :—-Refd. G.. N. L. E. P. Transport & Depository, [1922] 
L. E. P. Transport. & Depository, (1983) 3 2 K. B. 742. 
BK. B. 742. 893. Add. Annotation :—Refd. G. N. 
L. E. P. Transport & Depository, aries 
890. Add. Annoiation:—Refd. G. N. Ry. v. 2K. B. 742. 


Part VIll—Carriage of Explosives and Dangerous Goods. 





885, Add. Annolation :—Consd. G. N. Ry. v. 2K. B. 742. As to (3) Refd. Transoceanica 
I. EK. P. Transport & Depository, [1922] Soc. Italiana di Navigazione v. Shipton, 
2K. B. 742. {1923} 1 K. B. 31. 

896. Add. Annotations :--As lo (1) Consd. G. N. | 896a. ———.]—GREAT NORTHERN Ry. Co. v. lL. E. P. 
Ry. v. L. KE. P. Transport & Depository, Transport & DeEposrrory, Lrp., No. 234a, 
(1922]2 K. B. 742. <Asto (2) Folld. G. N. Ry. ante. 
rv. L. E. P. Transport & Depository, [1922] 

PART VI. SECT. 8, SUB-SECT. 4. R. & G.) 211.—CAN. poisoning.}—Action agninst deft. . 
di. Special contract. J-Hald : it 858 ili. —— ——— JInerperienced | Co. dismissed, as thcro was no evidence 





traveller.}—Held:: pltf., a woman of | connecting the canse of injury with 
Phat Bho. er Leeclab ee ltf."a action scant education & unaccustomed to | Sy alleged negligence, & the causo of 
the contract relioving the carrior from | travel, was entitlod to reoorer from | the damage was purely a matter of 





speculation. ey heat t. CANADIAN 
CUO ONL TIE NFLD, | her ticket limiting “defte.* ability, | PactrIc RY, Co., [1928] 3 W. W. I 
rar nana Construction.|— | 88 the clause had been caicad: & there 858; 66 D. L. i 31.—C 

one : waa a spccial gon ntract. = TOLEETON : 

DizO’ ty Rrqmmramo, NavagaTron Co. | Gonanp SS, Gon H9H SD be Ie | yb To Unless, vrilien, notice of 

, — ‘ > claim given at point of delivery. a 

oi, ———~ ——.J—Held :_ pitt. wos eo na Wei on; 33°. 6. iC KNIGHT-WaATRON RANCHING Co. 

bound by the oonditions.—Woop v. CANADIAN PaciFic Rr. Con, [1921] 

ALLAN (1880), 131 N. 8. R. (1 Pin & a.) PART VII. SECT. 8. 3 W. W. R. 788; 63 D. L. R. 601; 
477; affd. (1882), 15 N. S. R. ( wi,—— Animals dying of arsenic | 15 Sask. L. R. 1.—OAN. 
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Vol. Vi0L—Carriers. Cases 905—1049a. 


Part IX.—Measure of Damages. 


905. Add. Annotation :—Refd. Patrick v. Russo- 
ees Grain Export Co., [1927] 2 K. B. 


Add. Annotations :-——Consd. Patrick v. Russo- 
British Grain Export Co., (1927] 2 K. B. 636. 
Apld. Re Hall & Pim’s Arbitration (1928), 189 
I. T. 60; Banco de Portugal v. Waterlow 
& Sons, Ltd. (1931), 47 T. L. R. 359. Refd. 
Pinnock v. Lewis & Peat, [1923] 1 K. B. 690; 
Riley v. Brown (1929), 98 Iu. J. K. B. 739; 


910. 


Part X.—Statutory Control 


954a. Side entrance to—Refusal to re-open.|—In 
deciding an application for the provision of 
reasonable facilities under 1854 Act, s. 2, & 
of reasonable facilities & conveniences under 
1921 Act, s. 16 (1), the ct. must be satisfied 
that in refusing such facilities & conveniences 
the railway co. are acting without due regard 
to the proper discharge of their obligations, 
& the facility or convenience asked for will 
not be ordered where it is only for the benefit 
of a special class of persons who form a small 
proportion of the travelling public. Where 
it is sought to restore a former convenience 
& conditions have changed, there is nothing 
in the fact that it was afforded before, & the 
question will be decided on its merits. 
Therefore where an application was made 
for an order for the re-opening of a sub- 
sidiary side entrance to the station coi the 
Midland Ry. Co. at N. which had been closed 
in pursuance of a general policy of ‘‘ close.) ”’ 
stations adopted by the co., & ib was shown 
that only 16 per cent. of the passengers using 
the station, who were mainly season & weekly 
ticket. holders, would be likely to use such 
entrance, & that no general public incon- 
venience existed, the ct. refused to make any 
order.—NOTTINGHAM CORPN. v. MIDLAND 
Ry. Co. (1922), 128 L. T. 639; 67 Sol. Jo. 


404; 21 L. G. R. 71; 17 Ry. & Can. Tr. 
Cas. 72. 
955. Add. Annotation : — Consd. Nottingham 


Jorpn. v. Mid. Ry. (1922), 128 L. T. 639. 

958. Add. Annotation :—-As to (3) Consd. Notting- 
ham Corpn. v. Mid. Ry. (1922), 128 L. T. 539. 

960. Add. Annotation: —Refd. Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey 
& Sons, [1930] A. C. 549. 

976a. —— Refusal to accept privately owned 
wagons.|—Where a railway co. is always ready 
to provide an adequate supply of wagons for 
the conveyance of coal from stations on their 
system, their refusal of an application that 
they should accept privately owned wagons 
does not constitute a refusal to afford reason- 
able facilities for the receiving, forwarding, & 
delivery of traffic on their railway, or the 
subjection of appcts., or of the traffic in 
which they are interested, to undue or un- 
reasonable prejudice or disad vantage.—CHAR- 
RINGTOXN, GARDNER, LOCKETT & Co., LTD. v. 





Herbert Clayton & Jack Waller, Ltd. »v. 
Oliver, [19380] A. C. 209; Dobell (C. G.) 
& Co. v. Barber & Garratt (1980), 47 T. L. R. 
66; The Edison (1931), 47 T. L. R. 635. 
Add. Annotation :—As to (1) Refd. Patrick 
v. Russo-British Grain Export Co., {1927] 
2K. B. 5385. 

Add. Annotation :—Refd. Aronson v. Molga 
Holzindustrie A./GQ. Leningrad (1927), 32 
Com. Cas. 276. 


918. 


930. 


of Carriers’ Business. 


SOUTHERN Ry. Co. (1926), 42 T. L. RR. 758; 


19 Ry. & Can. Tr. Cas. 1. 


Add. Annotation :—As to (1) Consd. Charring- 
ton, Gardner, Lockett 1. Southern Ry. (1926), 
42 T. L. I. 758. 


1010a. To continue former facilities—Pending 
decision as to rights of parties.|—Upon an 
application for an interlocutory injunction 
ordering that certain former facilities for 
receiving & running through passenger 
coaches should be continued pending a 
decision as to the rights of the parties :— 
Held: this not being an application to 
restrain a threatened act, regard should be 
made to the balance of convenience, & upon 
the facts, no interlocutory order should be 
made.—-GREAT CENTRAL Ry. Co. v. LONDON 
& Nort WRSTERN Ry. Co. (1922), 17 Ry. & 
Can. Tr. Cas. 89. 


1015a. ——— Necessity for submission to Rates 
Tribunal of schedule for standard workmen’s 
fares.|—He STANDARD CHARGES SCHEDULES. 
No. 1328a, post. 


1025. Add. Citation :-—seub nom. R. v. RAamway 
Comrs., 46 J. P. 35. 

1043a. Amount fixed so as to allow rebate to be 
made.] — Coal was conveyed from two 
collieries over the lines of threc railway cos. 
at a charge equal to the rate by an alternative 
route. <A through rate was ultimately fixed 
at a sum of 2d. per ton in excess of the original 
charge, in order to allow one of the cos. to 
mike a rebate of that amount in accordance 
with its practice with respect to other coal 
traffic. The new rate having been with- 
drawn, an application was made for a through 
rate equal to the original charge :—Held : 
(1) the question of rebate had been rightly 
excluded in fixing the amount of the through 
rate; (2) the Railway Comrs. had power to 
apportion the rate in such a way that part of 
it would be finally handed over to the trader. 
—GLENAVON GARW COLLIERIES, Lrp. vv. 
RHONDDA & SWANSEA Bay Kty. Co., GREAT 
WESTERN Ry. Co. & Barry Ry. Co. (1915), 
16 Ry. & Can. Tr. Cas. 65, C. A. 

1049a. ——— Applicants not performing 
functions of ordinary railway company.)— 
STOCKSBRINDGE KIty. Co. v. GREAT CENTRAL 
Ry. Co. (1909), 13 Ry. & Can, Tr. Cas. 335. 
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PART X. 


For casos decided 


by the Board of Raflway Commiasioners for Canada, see, generally, Rattways, Vol. XXXVIITI., 
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Cases 1051a—1171. ‘Eycuisn anp Evrme Diexst SUPPLEMENT. ioe 4 gee 





1051a. Congested route—aAlternative route 
. available.|——Held : (1) the proposed route was 
reasonable, & it was not sufficient to show 
that the receiving of the traffic in question 
would render a difficult task more difficult, 
unless such traffic would amount to an 
obstruction ; (2) if was material to consider 
whether the proposed route was the only 
available route or whether there were other 
routes available; (3) although an arrange- 
ment between railway cos. might be shown 
to be very widely accepted, it was not open 
to the ct, to reject evidence as to the proper 
terminal at any port of shipment.— D@ARNE 
VALLEY Ry. Co. v. Great NorTHERN Ry. 
Co. & GREAT CENTRAL Ry. Co., LANCASHIRE 
& YORKSHIRE Ry. Co. v. GREAT NORTHERN 
Ry. Co. & Great CENTRAL Ry. Co. (1914), 
15 Ry, & Can. Tr. Cas. 202. 


1058a. ——— Terminal costs.}—-DEARNE VALLEY 
Ry. Co. v. Great NORTHERN Ry. Co. & 
GREAT CENTRAL Ry. Co., LANCASHIRE & 
YORKSHIRE Ry. Co. v. GREAT NORTHERN Ry. 
ar ig GREAT CENTRAL Ry. Co., No. 105la, 
ante. 


1060a. ——— Payment of rebate to trader.)— 
GLENAVON GARW COLLIERIES, LTD. v. 
RHONDDA & SwANSEA Bay Ry. Co., GREAT 
WESTERN Ry. Co. & BARRY Ry. Co., No. 
1043a, ante. 
1072. Add. Annotation :—Refd. Sandilands v. 
- London, Midland & Scottish Ry. Co. (1927), 
20 Ry. & Can. Tr. Cas. 136. | 


1077. Add. Annotation :—As to (1) Consd. Damps 
Selsk Svendborg v. London, Midland & 
Scottish Ry. Co. (1929), 20 Ry. & Can. Tr. 
Cas. 67, 

1080. Add. Annotations :-—As to (4) Refd. Bourne- 
mouth-Swanage Motor Road & Ferry Co. v. 
Harvey, (1929] 1 Ch. 686; Farnworth v. 
Manchester Corpn., [1929] 1 K. B. 533. 


1096a. Regulation affecting one class of goods 
only—Lower rate necessary in public interest.) 
—PORT OF MANCHESTER WAREHOUSES, Lip 
v. CHESHIRE LINES COMMITTER, GREAT 
CENTRAL Ry. Co. & GREAT NORTHERN Ry. 
Co., No. 1219a, post. 


1098. Add. Annotation :—Aa ito (1) Refd. York 
Corpn. v. Leetham, [1924] 1 Ch. 557. 
1166a. Wharfage.}—-By its Act a canal co. 
was precluded from charging for wharfage 
in respect of private wharves constructed 
under provisions of the Act, which empowered 
adjoining owners to construct wharves on the 
banks of the canal. An oil co. acquired from 
the canal co, land adjoining the canal bank, 
under three conveyances, by one of which 
they were obliged, & by another empowered, 
to construct a wharf on a line beyond their 
boundary, so that the front part of the wharf 
should extend beyond the canal bank over 
the canal. On a wharf so erected the oil co. 
fixed a pipe & discharged oil in bulk from 
vessels lying in the canal. Competitors 
of the oil co. owning land that was near to but 
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PART X. SECT. 3, SUB-SECT. 2~A. 


rato in respect of all goods of the same 
description :—Held: certain 


did not adjoin the canal obtained from the 
canal co. easements to erect valve houses on 
the canal bank, & discharged their oil in the 
same way. The canal co.’s sched. of charges 
contained two classes of oil. As to the one 
it was stated that the rate was inclusive of 
a charge for wharfage, as to the other, that 
the rate was.for tolls only but that the use 
of the canal co.’s wharves was free. The oil 
‘co. & their competitors were charged the 
same rates, which were less than the maxi- 
mum tolls for the use of the canal :—Held: 
the oil co.’s wharf was not a private wharf, 
to which the wharfage rate was inapplicable, 
firstly because it was constructed, not under 
the powers conferred by the Act on adjoining 
landowners, but under the obligations im- 
pores as part of the consideration for which 
he land was acquired; secondly, because 
the wharf, extending over the canal, was not 
wholly constructed on the land of the 
adjoining owner; therefore, the oil co. was 
not unduly prejudiced by being charged the 
same rates as their competitors who did not 
own land adjoining the canal. The Com- 
mission found as a fact that the canal co. 
did not, in certain cases, charge for wharfage, 
though they charged an inclusive rate which 
covered the use of their wharves.—ANGLO- 
AMERICAN OIL Co. v. MANCHESTER SHIP 
ANAL (1929), 20 Ry. & Can. Tr. Cas. 45, 
1166b. Rebate on sidings rate.]|—- Upon a com- 
plaint of undue preference it was admitted 
that appcts., whose works at 8S. were connected 
by a private siding with defts.’ railway, paid 
the same rates as if their traffic used that 
station, while two of their competitors, whose 
respective works at B., ten miles from §&., 
were also connected by private sidings with 
defts.’ railway, received a rebate of 23d. 
per ton off the B. station rates on traffic 
similar to that of appcts. Appcte. called no 
evidence. The railway co., while submitting 
that the onus of proof had not shifted on them 
under 1888 Act, s. 27 (1), called evidence & 
put in tables based on the Pidcock principle 
with the object of showing that the value of 
the private siding services rendered to appcts. 
at S. was in excess of the amounts included in 
their rates for station terminals at that station 
& also of the value of the respective private 
siding services rendered to appcts.’ com- 
petitors at B. after allowing for the rebate :— 
Held: without deciding whether the onus 
had shifted to the railway co., but inclining 
to the view that it had, the Pidcock principle 
had been properly applied in the dissection 
of the respective rates, & there was no pre- 
ference of appcts.’ competitors.— CE 
' BROTHERS, Lip. v. LONDON & NORTH EASTERN 
Ry. Co. (1925), 18 Ry. & Can, Tr. Cas. 177. 
1169. Add. Annotation :—As to (3) Refd. Charring- 
ton, Gardner, Lockett v. Southern Ry. (1926), 
42 T. L. R. 758. 


1171, Add. Annotation :—Retd. Prentice v. L. & 
N. E. Ry. (1925), 18 Ry. & Can. Tr. Cas. 177. 





Comrs. FOR Nsw SovutH WALES 
bye-laws a ee 8S. R. N. 8. W. 318; 45 


y bine ie Ghee ey une abt nade m Parenanes of the Act, hela . W.N. 83,——AUB. 
“law. 0 men m van: m in 

Rallways Act, 1912, 8. 34, the Comrs. | ® different alana to iron of a similar | PART X. SEOT. 8, SUB-SECT. 3.—D. 
are empowered to demand tolls in {| nature manufactured locally, & which Fi eed oeasntlitemeeneetllienetilitaeeteans 
respect of gooda carried upon the rail- proscHbed & toll of a higher rate for the | Dontinion Ratiway Act, 1919, @. 316.) 
ways, but subject to the provisions of ported than for | man .| —R. (Canapiuan Pactfio Ry. Co. & 
the Act, such tolls shall be iron of the nature referred to, were not | MiLigR) v. STANDELL, (1933) 2 
equally to all persons, & after the aame | ulfravires.—HarpY's, LTD.0. RarLway | W. W. R. 738. ; 
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1175, Add. Annotation :—Refd. Sandilands 
' London, Midland & Scottish Ry. Co. (1927) ), 
20 Ry. & Can. Tr. Cas. 136. 


1175a. ——- Adoption of exceptional rates.|— 
PorT OF MANCHESTER WAREHOUSES, LTD. v. 
CHESHIRE LINES COMMITTEE, GREAT CENTRAL 
Ry. Co. & Great NorTHERN Ry. Co., No. 
1377a, post. 


1184. Add. Annotation :—As to (1) Consd. Port of 
Manchester Warehouses v. Cheshire Lines 
Committee, G. OC. Ry. & G. N. Ry. (1922), 17 
Ry. & Can. Tr. Cas. 54. 


1198. Add. Annotations :—As to (1) Consd. Prentice 
vw L. & N. B. Ry. (1925), 18 Ry. & Can. Tr. 
Cas. 177. Refd. Port of Manchester Ware- 
houses v. Cheshire Lines Committee, G. OC. Ry. 
& G.N. Ry. (1922), 17 Ry. & Can. Tr. Can. 54. 


1219a. ——— Injunction—Rate quoted but not 
actually made.}—-Appcts. were owners of 8 
bonded warehouse situated in Trafford Park, 
Manchester, in close proximity to, but not 
on, the premises of the ~ Manchester Ship 
Canal Co. The latter co. also owned a similar 
warehouse within their dock area at Man- 
chester. <A large consignment of cigarettes 
was conveyed ox 2r the Ship Canal to appcts.’ 
warehouse, & was thence consigned to london 
over the railways of resp. cos., who charged 
a rate of 107s. per ton in two-ton lots, this 
being the ordinary Manchester town rate, 
whereas for similar traffic consigned from 
the warehouse of the Ship C Co. they 
quoted a rate of 54s. 6d., the latter being the 
Liverpool to London rate, which was governed 
by competitive shipping rates. Upon a 
complaint that the Manchester hip Canal 
Co. were being unduly preferred the above 
difference in rates was sought to be justified 
by the railway cos. on the ground that, *he 
ports of Manchester & Liverpool being in 
competition, the lower rate was necessary in 
order to secure for Manchester in the public 
interest traffic which otherwise would go to 
Liverpool, & that the only practical way in 
which to distinguish between goods con- 
signed from Manchester Town & Manchester 
Port respectively was to draw a line between 
goods on the premises of the Ship Canal Co. 
& those which had passed out of the control 
of saree co. :—Held: (1) both rates were 
prope 34 charged under the circumstances, & 
the difference between them was justified ; 
(2) where a railway co. quotes a rate con- 
stituting an undue preference & asserts a 
right & intention of charging the same the 
ct. has jurisdiction to interfere by injunction 
without waiting till such charge is actually 
made.—PoORT OF MANCHESTER WAREHOUSES, 
Lrp. v. CHESHIRE LINES COMMITTEE, GREAT 
CENTRAL Ry. Co. & GREAT NORTHERN Ry. 
Co. (1922), 17 Ry. & Can. Tr. Cas. 54. 

1224a. —— ——.|—Held: ‘ the discovery 
by the party aggrieved of the matter com- 
plained of” in 1888 Act, s. 12, means dis- 
abded A of the preferential treatment of 
complainant’s competitor, & not discovery 
of the evidence by which the complaint can 
be substantiated.— British REINFORCED 
CONCRETE ENGINEERING Co., Lrp. v. LONDON 
& NortrH EASTERN Hy. Co. (1928), 
& Can. Tr. Cas. 78. 


ernment 
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PART X. SECT. 4, SUB-SEOT. 2. 
ei. Does not taclude cooperage 





Can. Ry. Cas. 128 





erect 


20 Ry. | 


a en Oe 


stock.| — mcrae asd: 1ines 
Granpd TRUNK Ry. Co. Fos, 
—OCAN, 


Vol. VIiL.—Carriers. Cases 1175—1245a. 


1286. Add. Annotation: — Refd. Charrington, 
Gardner, Lockett v. Southern Ry. (1926), 
42 T. L. R. 758. 
1287a. Continuance of fixed rate—Under sub- 
sis agreement—What amounts to agree- 
gat Grae undertaking given by a railway 
arliamentary proceedings in 
sora tian th an Act not to disturb existing 
fares for a limited period :—Held: not an 
agreement fixing those rates within 1921 Act, 
s. 834.—-SOUTHEND CorPN. v. LONDON MIpD- 
LAND & Scorrisu Ry. Oo. (1927), 19 Ry. & 
Oan. Tr. Cas. 216. 


1287b. What ts a fixed rate.}|—A rate 
which bears a fixed relation to an ascertain- 
able standard is a fixed rate, though it may 
vary in actual amount from time to time, 
& such a rate should be continued after the 
appointed day. if made under an agreement 
for valuable consideration, under 1921 Act, 
s. 34.—Oarpirr CoLLIeRins, Lrp. v. GREAT 
WESTERN Ry. Oo. (1927), 19 Ry. & Can. Tr. 
Cas. 202. 
Annotation :-—Folld. Forest of Dean Freighters’ Assocn. v. 
Great. Western Ry. Co. (1928), 20 Ry. & Can. Tr. Cas. 13. 
1287c. —— -—.}—Held: although a fixed 
quarterly allowance when distributed over 
a fluctuating quarterly traffic yielded a 
varying tonnage charge, nevertheless inas- 
much as sums payable under an agreement 
& ascertainable with reforence to a fluctuating 
standard may be considered as fixed by that 
agreement, the charges payable by appcta. 
under the agreement in question were special 
charges fixed by a subsisting agreement for 
valuable consideration & should be continued 
under 1921 Act, s. 34.—--R. & W. Paon, 
Lrp. v. LONDON & Norts EASTERN By. Co. 
(1927), 19 Ry. & Can. Tr. Cas. 228. 
1287d. ——— Under special statutory provision-— 
What amounts to apie statutory provision.] 
-——SOUTHEND CORPN. ». LONDON MIDLAND & 
ScaTrisyu Ry. Co. (1927), 19 Ry. & Can. Tr. 
Cas. 216. 
1237e. -A. bill was promoted in 
Parliament to empower two railway com- 
panies to purchase jointly the railway of a 
third company. Petitioners against the bill 
withdrew their opposition in consideration 
of the promoters agreeing to the insertion of 
a clause limiting the charging powers on the 
line proposed to be purchased. The bill with 
the clause so inserted was passed into law :--- 
Held: charges were thereby fixed under a 
special statutory provision, & were originally 
so fixed for valuable consideration.—Fonistr 
OF DEAN FREIGHTERS’ ASSOCN. v. GREAT 
WESTERN Ry. Co. (1928), 20 Ry. & Can. 
Tr. Cas. 13. 
1237f. Originally fixed for valuable considera- 
tion—What amounts to.}~-ForEesT or DEAN 
FREIGHTERS’ ASSOCN. v. GREAT WESTERN 
Ry. Co., No. 1237e, ante. 
1243. Add. Annotation :—Refd. Rownson, Drew 
& Clydesdale v. G. W., L. M. & 8., L. & N. E. 
& Southern Hys. (1928), 19 Ry. & Can. Tr. 
Cas. 235. 
1245a. *‘ Rolling stock ’’—Transit of empty 
wagons needing aoeil on change of owner- 
ae —Under the heading ‘* Rulling Stock ” 
of “ General Railway Classification of 


RRB 7 ete = ee, 

















——.}- 
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sb. “ Scrap  itron.'’) — Baae & 
37 | re TUBivas v. C. P. H, (Ont,) (1920) 1 
L. R. 509; 85.0. B.C. 111.—-CAN. 
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Cases 1245a—1823a. ENGLISH AND Empire Digest SupPLEMENT. 


Goods, 1921,’ if there is a transit because of a 
change of ownership or because of a change 
in the sphere of dco aah the full rate for 
the conveyance of empty wagons is charge- 
able; if the cause of the transit is repairs 
only, the half-rate is chargeable; if the 
repairs are only an accompaniment of the 
transit due to change of ownership, the full 
rate is chargeable.—LONDON, MIDLAND & 
ScoTrish Ry. Co. v. INCE Waaon & IRON- 
works Co., Lrp. (1924), 181 L. T. 229; 40 
T. L. RB. 551, C. A. 

1245b. ‘* Pipes, rain water & their connections, 
cast iron or steel ’’—Include rain water pipes 
adapted for other purposes.) — ROWNSON, 
Drew & CLYDESDALE v. GREAT WESTERN, 
LONDON, MIDLAND & ScorTtTisy, LonpoN & 
Norto EAsTteRN & SoutuErn Ry. Cos. 
(1928), 19 Ry. & Can. Tr. Cas. 235. 

1245c. ‘* Coal ’’—Coal, coke & patent fuel.J— 
Re NATIONAL GAS COUNCIL OF GREAT 
Britain & IRBLAND’S APPEAL (1927), 19 
Ry. & Can. Tr. Cas. 163, C. A. 

1245d. ‘* Castings, iron or steel of light type ’’—- 
Includes cantilever wall brackets.}—Small 
cantilever wall brackets, constructed so that 
one end of the top bar is let into the wall, 
ure not ‘' cantilevers, iron or steel, as girders,’’ 
class 7, but “ castings, iron or steel of light 
type,” classes 18 to 17.—AMALGAMATED Ry. 
Cos. v. ASSOCIATED BUILDERS’ MERCHANTS, 
Lip, (1980), 20 Ry. & Can. Tr. Cas. 162. 

1245e. Alteration—When grantid.}—The stand- 
ard charges based on the classification 
are not intended to be the equivalent of the 
services rendered in each particular case. 
‘hey are overall charges which the cos. are 
prepared to make in all the circumstances of 
all the articles in the classification. The cos. 
may make more profit out of one carriage 
than another. That alone is not a ground 
for transferring the article which is carried 
at the greater profit into a lower class.—- 
WooLworTH & Co. v. AMALGAMATED Ry. 
Cos. (1930), 20 Ry. & Can. Tr. Cas. 149. 

1245f. Publication—Addition of explanation to 
statutory classification.|—By 1921 Act, s. 28, 
the Rates Tribunal have jurisdiction to deter- 
mine any question as to the class in which 
any article is classified, & by sect. 54 the 
railway cos. are required to keep for sale 
printed copies of the general classification for 
the time being in force. The railway cos. 
kept for sale two copies, ono a literal copy, 
known as the Statutory Classilication, in 
which the different articles appeared accord- 
ing to their class, & another, a copy known 


as the Working Classification, in which the | 


different articles appeared in alphabetical 
order followed by the number of the class to 
which they belonged. In the Working 
Classification were numerous explanatory 
entries inserted by the railway cos. but not 
found in the statutory Py On an application 
to incorporate into the Statutory Classification 
the explanations in the Working Classitica- 
tion :—Held: granting the application, that 
the railway cos. had not contravened the 
rovisions of 1921 Act, s. 54.—AMALGAMATED 
ty. Cos. v. LONDON CHAMBER OF ComM- 
MERCE (1930), 20 Ry. & Can. Tr. Cas, 157. 
1285. Add. Annotations :—-As to (1) Refd. G. W. 
Ry. v. Laing (1922), 39 T. L. hk. 03; Trans- 
oceanica Soc. Italiana di Navigazione v. 
Shipton, [1923] I K. B. 31. : 


1286. Add. Annotations :—As to (1) Refd. Trans- 
oveanica Soc. Italiana Navigazione  v. 
Shipton, [1923] 1 K. B. 81; Re Standard 
Charges (Collection & Delivery) (1925), 19 
Ry. & Can. Tr. Cas. 63. As to (2) Consd. 
G. W. Ry. v. Laing (1922), 39 T. L. R. 93. 

1287. Add. Annotations :—Consd. G. W. Ry. v. 
Laing (1922), 39 T. L. R. 98. Refd. Trans- 
oceanica Soc. Italiana di Navigazione v. Ship- 
ton, [1923] 1 K. B. 81; Prager v. Blatspiel, 
Stamp & Heacock, [1924] 1 K. B. 666; 
Damps Selsk Svendborg v. London, Midland 
& Scottish Ry. Co. (1929), 20 Ry. & Can. 
Tr. Cas. 67. 


1287a. Stevedoring.}—The London & North 
Western Railway Co. (Rates & Charges) 
Order Confirmation Act, after reciting the 
Railway & Canal Traffic Act, confirms the 
Order as set out in the Sched. By para. 21 
of the Sched., nothing therein contained shall 
affect the right of the co. to make any charges 
which they are authorised by any Act of 
Parliament to make in respect of any accom- 
modation or services provided or rendered 
by the co. at or in connection with docks or 
shipping places, & by para. 26 of the Sched. 
the term ‘‘ railway ’’ means any railway or 
steam tramway over which the co. conveys 
merchandise, & in respect of which no maxi- 
mum rates & charges other than those 
authorised in the Sched. are for the time 
being authorised by Parliament. By Pt. IV. 
of the Appendix to the Sched. the co. may 
charge such reasonable sums as they think 
fit for any accommodation or services rendered 
within the scope of their undertaking by the 
desire of a trader, & in respect of which no 
provisions are made by the Sched. :—Held : 
(1) in construing the Sched. the definition 
of ‘‘ railway ’”’ in para. 26 of the Sched. is 
to be applied, & not the definition in sect. 3 
of 1873 Act; (2) the work of stevedoring is 
incidental to the undertaking of a dock 
owned by a railway co.; (3) in doing the 
work of stevedoring a railway co. is not 
bound by the limitations of Pt. 1V. of the 
Appendix to the Sched., &, in the absence of 
any other restrictive enactment, may con- 
tract as they please.—Damps SELSK SVEND- 
BORG v. LONDON, MIDLAND & ScoTtTisH Ry. 
Co. (1928), 20 Ry. & Can. Tr. Cas. 67. 

1816. Add. Annotations :—Refd. Bede Steam Ship- 
ping Co. v. Bunge y Born, Limitada S. A. 
(1927), 43 T. L. R. 374; Wales v. Iron Trades 
Employers’ Assocn. (1928), 21 B. W. ©. C. 
316; Great Western Ry. Co. v. Boon (1928), 
20 Ry. & Can. Tr. Cas. 63. 

1816a. ——— ——.]—-GrEAT CENTRAL Ry. Co. v. 
SWANN (1913), 48 L. Jo. 47. 

1818. Add. Annotation :—Refd. Great Western 
Ry. Co. v. Boon (1928), 20 Ry. & Can. Tr. 
Cas. 63. 

13823. Add. Annotations :—Refd. Griffiths v. Stude- 
bakers, {1924] 1 K. B. 102; R. v.* Leinster, 
{1924} 1 K. B. 311. 


Sect. 6.— EXCEPTIONAL RATES AND 
(Vol. VIITI., p. 207). 

1328a. Under 1921 Act—Meaning of ‘‘ standard ”’ 

' & ‘* exceptional.’’|—The expression ‘‘ stan- 

dard ’’ as applied to charges in Part III. of 

the above Act is the correlative or com- 

plementary term to ‘*' exceptional,” &, there 
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being therefore no other alternative, every 
chargeable rate, fare, or charge for convey- 
ance must necessarily be included in one or 
other of the above categories. Railway cos. 
are therefore required, under sect. 30 of the 
above Act, to submit to tho Rates Tribunal 
forms of schedules for standard season tickets 
& workmen’s fares.— Re STANDARD CHARGES 
oe aaa (1928), 17 Ry. & Can. Tr. Cas. 


1328b. New exceptional rates—Grounds for grant- 


ing.}—The fact that equal rates were formerly 
charged from two competing points to a 
common market unequally distant from them, 
whereas the core penans standard charges 
are unequal, is not a ground on which the 
Railway Rates Tribunal will grant a new 
exceptional rate so as to restore the equality. 
—Dowtow Lime & Stone Co., Lrp. v. 
LONDON, MIDLAND & ScorfisH Ry. Co. 
(1928), 20 Ry. & Can. Tr. Cas. 41. 


1828c. Disintegration—On continuation.]—-Where 


an exceptional rate is referred to the Rates 
Tribunal for its determination under 1921 
Act, s. 36, then, if the Tribunal decidcs to 
continue the rate, its duty is to disintegrate 
it in the manner provided for in sect. 40 of the 
Act, & the performance of this duty may at 
its discretion bc postponed until some party 
interested in the rate applies for the dis- 
integration.— DISINTEGRATION OF CONTINUED 
meee RATES (1928), 20 Ry. & Can. 
. Cas. 1. 


1328d. ——— Time for.|—-A railway co. applied to 


the Rates Tribunal to sanction a rate, more 
than 40 per cent. below the standard rate, 
between a seaport town & the Midlands. 
Another seaport town competing ir fb« same 
traffic, having been admitted to oppose the 
said rate, sought to administer interrogav rics 
to the railway co. as to the disintegration .f 
the existing rates between the two ports 
respectively & the Midlands & of the new 
proposed rate, with a view to showing the 
effect that the new rate would have on the 
competition, & the prejudice that would be 
caused to the opponents of the rate :—Held : 
by the Rates Tribunal, such rates are to be 
disintegrated by the Rates Tribunal, under 
1921 Act, s. 40, at the time when they are 
sanctioned; it is proper for the railway co. 
to present the rate for sanction without any 
proposed disintegration, & there is no pro- 
cedure for obtaining a preliminary dis- 
integration of such a rate.—BRISTOL CORPN. 
v. GREAT WESTERN Ry. Co. (1928), 20 Ry. & 
Can. Tr. Cas. 28. 


Sect. 7.—OWNER’S RISK RATES (Vol. VIII., 
p. 207). 


1328e. Conveyance of goods by passenger train at 


owner’s risk — Application for reduction of 
rate-—Difference in risk negligible—Whether 
ground for two scales.}|—-Appcts. were con- 
signors of gramophone records in the form 
of flat discs by passenger train. MResps. con- 
veyed these discs at full cels scale, but 
under owner's risk conditions. Appcta. 


O° TT 


1828f. 


Vol. VIl.—Carriers. Cases 1323a—1826a. 
“ claimed that since the discs were conveyed 


at owner’s risk, a reduction should be made 
from the full parcels scale. It was admitted 
that when packed by the manufacturers the 
risk of breakage in transit was neyligible. 
Resps. contended that in the case of goods 
carried by passenger train the dfference 
between the owner’s risk rate & the co.’s 
risk rate was not intended as a measure of 
the difference of risk :—Held: the difference 
in the risk to the railway cos. under the two 
sets of conditions being negligible, on the 
analogy of 1921 Act, s. 46 (3), there was no 
ground for directing that there should be 
two scales, but the discs, when properly 
packed, should be carried at co.’s risk, &, 
when not properly packed, at owner’s risk. 
‘* Properly peed ”” means packed according 
to reasonable regulations made by the railway 
cos., the question of reasonableness to be 
settled by the Tribunal in case of diflerence.— 
Brrrish Music INDUSTRIES FEDERATION v. 
CALEDONIAN Ry. Co. (1922), 17 Ry. & Can. 
Tr. Cas. 121. 








Grounds for ordering. ]— 
Revised scales of rates based on the “‘ zone”’ 
principle for the carriage of parcels by pas- 
senger train at co.’s risk owner’s risk 
respectively were put into force by resp. cos. 
in Nov. 1918, & were subsequently twice 
increased in 1920 by uniform percentage 
additions in accordance with directions of the 
Minister of ‘Transport. In May, 1923, new 
& reduced scales for the above traffic were 
introduced, whereby the above increases of 
1920 were reduced in unequal proportions in 
order to remove what rogp. cos. considered to 
be anomalies between the co.’s risk & owner’s 
risk scales, with the result that the reductions 
made in the charges under the owner's risk 
scale were considerably Jess than those made 
in the charges under the cu.’s risk scale. Upon 
an application under 1921 Act, s. 60, to reduce 
the rates for parcels containing sausages, ctc., 
consigned by passenger train at owner’s risk : 
—-Held: looking to the circumstances in 
which the above percentage increases had been 
recommended & imposed & subsequently 
continued by 1921 Act, s. 60, the railway cos. 
were not entrusted with them for any purpose 
connected with the adjustment of relationships 
between scales of charge but for the purpose 
of mecting increased expenses, & in the absence 
of special circumstances the proper practice 
was to give equal reduction to all; taking the 
above owner’s risk scale of Nov. 1918, & not 
that of 1914, as sought by appcts., as a basis 
of calculation, the owner’s risk rates by 
passenger train on appcts.’ above traffic 
should not exceed those in force in Sept. 1920, 
as reduced, by 25 per cent.—-SausaGE MANU- 
FACTURERS’ ASSOCN. v. LONDON, MIDLAND & 
ScorTrisy Ry. Co., LONDON & NorTH EASTERN 
Ry. Co., GREAT WESTERN Iy. Co., SOUTHERN 
Ry. Co., & CHESHIRE LINES COMMITTEE (1924), 
18 Ry. & Can. Tr. Cas. 59. 


1326a. ——- Charges imposed by Ministry of 


Transport.|—Appcts. claimed reductions in 





li. ——— Cara excepted from Huies— 


PART X. SECT. 9, SUB-SECT. 1. cr Co, oF ScorLanp, Lrp., 11923] 


‘ C. (H. L.) 132; 59 Se. L. R. 275.— | “ Cura stored on carrier's or private 

aq. Right of Minister of Transport | SCOT. track °—* Private cara on pri track 
to fiz Sree time for ton— Under gi. ——.}—R. v. Frank A. GILLIS | of car owner."}—TORONTO HaMILTON 
Ministry of T'raneport Act, 1919 (c. 50), | Oo., Lrp., (1923] Exch. C. R. 1; 70 | & BurraLo Ry. Co. v. STEEL Co. OF 
e. 3.}—-Nortn Barrma Ry. Co. v. | D. L. R. 635.—CAN, Canapa (1923), 55 O. L. R. 63.—CAN. 
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1831a. 


the charges made by for the detention 
of ordinary wagons & sheets, which were in 
the case of wagons 8s. per day for the first 
two days after the. iration of the free 
periods allowed for 1} & unloading & 
igre 5a. Poe day, & in the case of sheets 
6d. & le. yen ripe periods. These c 
had been n & after Jan. 1, 1920, 
by an ar fips of the Minister of Transport, made 
in accordance with a recommendation of the 
Rates Advisory Committee, with age object 
of diminishing wagon detention & causing 
traders to exercise more diligence in loading 
& unloading them: The charges in force in 
1918 had been le. 6d. per day for wagons & 
3d. per day for sheets after the free periods 
then given. py caaiag also claimed that in 
mckoning the above periods Saturday should 
be treated as half a day. 8. contended 
that the charges complained of were reason- 
able, & also that it was not open to the ct. 
to reverse the policy of the Minister of Trans- 
rt in making a differentiation between the 
irst two days following the free periods & 
subsequent days:—Held: (1) the ct. had 
ju ction to modify the charges complained 
of; (2) having regard to the value of wagons 
& sheets as compared with 1913, the loas of 
: ea to the railway cos. arising from detention, 
he standing & overall & the extra 
expenses of shunting & occupation of siding 
. involved, the charges of 3s. per day for wagons 
& 6d. per day for sheets, while on the high 
side, were not unreasonable, Jut the additional 
charges of 28. & 6d. per day upon wagons & 
sheets a ila hied after the expiration of the 
first two days peyous the free periods were no 
longer justified, & should be ntinued, & 
the existing arrangements with regard to 
Saturdays should not be interfered with.— 
British Hay TRaDERs’ ASSOCN. v. LONDON, 
MIDLAND & ScorrisH Ry. Co., LONDON & 
NortuH Eastern Ry. Co., SOUTHERN Ry. Co., 
& GREAT WesTeRN Ry. Co., Bririsu InN- 
DUSTRINS FEDERATION v. SAME (1925), 18 
Ry. & Can. Tr, Cas. 169. 


1380. Add. Annotation :—As to (8) Consd. G. W. 


Ry. ». Laing (1922), 28 Com. Cas. 100. 


Congestion caused by increased traffic 
—Insufficiency of unloading sidings.|—Pitf. 
co. had on their railway system at P. a small 
junction station, where there was a siding 
with sufficient accommodation for unloading 
the normal goods traffic consigned to that 
station. Defts. were contractors who were 
interested in one of three local building 
schemes which were started about the same 
time, involving a large increase in the goods 
traffic consigned to P. Owing to the con- 
gestion brought about in P. station by this 
increased traffic, & the fact that the unloading 
siding could only accommodate a lmuited 
number of wagons at a time, a number of the 
wagons arriving with goods at P. on defts.’ 
account had to be put into storage sidings, 
to await their turn to be taken into the 
proper siding to be unloaded. Great delay in 





1387a. ——- ——. 


1849. Add. Annotation 


Cases 1826a—1964. Enouisn anp Empme Dicxsr SUPPLEMENT. 


defte. within the sco <p? of ateerd Ginderaking 
by the desire of de eld: as, on the 
facta of the case, the Saeces ware ace pub 
into the storage sidings at the desire of defte. 
they were not not liable to pay the exceptional 
charges claimed. oe FSTERN Ry. Coa. 
v. LAING (J.) & Co., Lap. (1922), 39 T. L. R. 
93 ; 28 Com. Cas. 100, O. A. 


1887. Add. Annotation :—Generally, Refd. Prentice 


v L. & N. 


E. Ry. (1925), 18 Ry. & Can. Tr. 
Cas. 177. 


PRENTICE BROTHERS, LID. 
v. LONDON & Norru Eastern Ry. Co., No. 
1166b, ante. 


1387». ——— Terminal charges not in fact made. 
business 


Appcte. carried on a8 timber 
merchants at a ,private siding about half a 
mile from resps.’ station at R. They made 
no use of the station for their traffic. On an 
application to reduce the rates on appcts.’ 
traffic on the grounds (1) that they were 
excessive, inasmuch as they were the same as 
those charged for similar c which made 
use of the station at R., & (2) that the rates 
in fact included charges for the use of the 
station, & resps. were not entitled to make any 
charge over & above the charge for con- 
veyance :—Held: (1) the conveyance of 
appets.’ traffic started from or ended at a 
si in the R. station, & resps. were entitled 
to charge for any services prior or subsequent 
to such conveyance, & such services were in 
fact rendered & the charges were not excessive. 

(2) The ct. will not infer that station terminals 
are being paid simply because a siding rate 
& a station rate are the same in amount. 
It is only open to the ct. to do so when com- 
parable traffics are passing from the station 
& the siding under such rates.—Drxon 
(T. & M.) Lip. v. LONDON, MmLann & 
eae Ry. Co. (1924), 18 Ry. & Can. Tr. 

as 6. 


1342. Add. Annotation :—As fo (1) ae G. W. 


Ry. v. Laing (1922), 388 T. L. R. 9 

:—As to (2) en Dixon 
» LM. & S. Ry. (1924), 18 Ry. & Can. Tr. 
Cas. 46. 


1349a. ——— Application for increase — Before 


‘‘ appointed day ’’—1921 Act, s. 60.]—The 
Railway Rates Tribunal has jurisdiction under 
the proviso to the above sect. to entertain, 
prior to ‘‘the appointed day” to be fixed 
under that Act, an application by a private 
siding owner for an increase in a rebate allowed 

& for a consequent reduction in charge, 
& that jurisdiction is not qualified or excluded 
by the provisions of sect. 61 of the above Act, 
as to c in connection with private 
sidings, the expression ‘‘ charges ”’ in sect. 60 
including not only gross charges, but alsu the 
net charges payable by a trader after allowing 
for any rebate to which he a 7 entitled.— 
British EXTRACTING Co * BRITISH 
Soap Oo., Lrpv., & Brrrisu Lrp. 
vy. LONDON & Norts Eastern Ry. Co. (1925), 
18 Ry. & Can. Tr. Cas. 102, C. A. 


the discharge of wagons was caused thereby, pi ae 
but all the delay occurred at the storage ae eo Goatees. a be 
sidings before the wagons were put into the | _ British Industries Federati on ®. Same" (sas), 1B. hy, 
unloading siding. Pitf. co. claimed from | Can Tr. Gas. ro: Pog ct aul v. L. & N. H. Ry. (1 af 
defte. e¢osptional chargea for the detention | ?9 27 : 

of wagons in the storage sidings, under an | 1364. Add. Annotation :—Refd. Tate & Lyle v. 
implied contract or for accommodation or L. & N. E. Ry. & L. M. & 8S. Ry. (1926), 
services provided or rendered by’ plitfs. to 48 T. L. RB. 184. 3 
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1378. Add. Annolation :—Consd. 


fe Standard 
Charges (Collection & Delivery) (1925), 19 
Ry. & Can. Tr. Cas. 53, 


ee ES EE ee 


SEcT. 12.—REDUCTION OF RATES 
(Vol. VIII., p. 217). 


1377a. Who may apply for—Trader ‘‘ interested ”’ 


—Warehouseman & forwarding agent.])— 
Appcts., who were warehousemen & forward- 
ing agents at Trafford Park, Manchester, & 
who had unsuccessfully applied to the Iail- 
way Comrs. in respect of an alleged undue 
preference founded on the same facts. applied 
for a reduction in a rate of 106s. 7d., formerly 
10%s., charged upon cigarettes consigned in 
two-ton lots from their Trafford Park warc- 
house, which was near to, but outside, the 
Manchester Docks, to King’s Cross, London, 
upon the ground that the corresponding 
rate frown Liverpool was 54s. 6d., provisionally 
reduced to 50s. The lower rate was also 
charged on similar traffle consigned from 
Manchester Locks, while the higher rate was 
the ordinary Manchester town rate. Appcte. 
contended that where traffic as to which the 
conditions were .n all respects alike is sent 
from two places .t. & LB. in the same district 
to the same destination, the same railway co. 
shall not charge a higher sum from A. than 
from B., unless the distance of the destination 
in the case of A. is greater than the distance 
in the case of B., provided that the rate in 
the case of A. is a productive rate. They 
admitted that conditions could not be treated 
as in all respects alike, if in the one case there 
was competition which did not exist in the 
other. HResps. objected that appcets. were 
not interested traders within 1921 Aci, xv. &0, 
& that the rate complained of, which was Use 
ordinary Manchester town rate, was reason- 
able :-—/feld: (1) while something in the 
nature of a direct interest must be shown, 
the interest of appcts. in the above charges 
was sufficiently direct to entitle them to 
prosecute these proceedings ; (2) in deciding 
what was a reasonable rate to be charged 
to appcts., regard should be had to the 
following considerations: (a) that it was not 
enough for a trader to show that without a 
reduction in rate he could not carry on a 
particular branch of his business; (b) that 
when railway cos. declared that in their own 


interests they could not grant facilitics or | 
reductions in rates, it would not be right for 


that ct. to compel them to adopt such a 
course of business unless appcts. showed that 
the railway cos. were mistaken; (c) that it 
was not intended by 1921 Act to establish 
the principle of equal mileage rates for al] 
places & the consequent adoption of excep- 
tional rates based on competition by water 
or road as the standard for all rates whether 
such competition existed in other places or 
not, & therefore that the existence of a low 
exceptional rate, not being in fact an undue 
preference, while a fact to be considered, was 
not alone a sufficient ground for ordering the 
reduction of a rate for goods in competition 
with those having the benefit of the low rate ; 
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should be allowed a rate of 72s. 6d. subject 
to any general revision of rates.—PORT oF 
MANCHESTER WAREHOUSES, Lp. v. CHESHIRE 
LINES COMMITTEE, GREAT CENTRAL Ry. Co., 
& Great NORTHERN Ry. Co. (1922), 17 Ry. 
& Can. Tr. Cas. 95. 


1877b. Grounds for ordering—Necessity for prima 


facie case.}—Confectionery in bottles & jars 
was carried by the railway cos. originally at 
co.’s risk, & subsequently under certain 
agreed picking conditions. In 1920 the cos., 
without making any reduction in rates, 
refused to carry confectionery packed as 
above except at owner's risk, owing to the 
heavy proportion of claims ayainst them for 
dumage. They continued to carry con- 
fectionery not contained in bottles & jars at 
co.’s risk. Upon an application for a reduc- 
tion in the rates for confectionery when con- 
tained in bottles & jars :—Held : (1) an appct. 
for a reduction in rates must make a primd 
Jacie case for the same; (2) such a case had 
been made upon the above facts; (3) the 
cos. were not precluded from making special 
conditions by reason of the fact that they for 
some time had carried the above goods 
without conditions; (4) while certain losses 
in respect of confectionery not contained 
in bottles & carried at co.’s risk were borne 
by the cos., which losses did not arise in 
the case of confectionery in bottles carried 
at owner’s risk, the saving to the cos., e.g. 
4 or 5 per cent., was not suflicient to justify 
a reduction in rate.—-MANUFACTURING CON- 
FECTIONERS’ ALLIANCE, INCORPORATED v, 
CALEDONIAN Ry. Co. (1922), 17 Ry. & Can. 
Tr. Cas. 135. 

jJ—Porr oF MANCHESTER WARE- 
HOUSES, LYbD. v. CHESHIRE JANES COMMITTEE, 
GREAT CENTRAT Ry. Co. & Great NORTHERN 
Ixy. Co., No. 1377a, arile. 


Experimental rate.}---Upon an appli- 
cation for an cxperimental reduced rate of 
40s. per ton for flax straw in full train loads 
for a transit of approximately 200 miles, 
resp. Tailway cos. offered for a period of five 
months a rate of 45s., plus siding haulage 
charge. The ordinary class rate was 88s. 2d., 
less 124 per cent. Similar traffic was being 
carried to the same destination from places 
forty or fifty miles away at approximately 
the same rate as that offered :--leld: the 
rate should be 458 Qu.: whether the 
Tribunal ought to take into account the 
possibility that an experimental rate will 
result in bringing a large future trallic.— 
MARSH v. GREAT KASTERN & GREAT WESTERN 
Ry. Cos. (1922), 17 Ry. & Can. Tr. Cas. 129. 


Removal of flat-rate additions 
imposed by Minister of Transport.}—Upon 
applications to remove certain flat-rate 
additions to the rates on appcts.’ traffic 
which had been imposed by the Minister of 
Transport in exercise of his powers under 
Ministry of Transport Act, 1919 (c. 50), 
8. 3 (1) (c):—Held: (1) the ct. would not 
assume that the Minister was wrong in im- 
posing such flat-rate additions ; (2) it was not 
competent to the ct. to remove such flat-rate 











additions on the ground that the reasons 
given in support of their imposition by the 


(3) applying the above principles & taking : 
all the circumstances into account, appcts. | 











RET SERENE RRR ec ea. mate aT 


PART X. SECT. 11, SUB-SECT. 3. long-standing voluntary toll {xs sought, | CounciL v. GRAND TRUNK & CANADIAN 
1365 ii. —— Lono-etanding volun- | the onus is on the carricr to cstablish | Pacivic Ky. Oos. (MILK Ratt Case) 


tary toll.|—Where an increase in a | ite reasonableness.—NaTIONAL Dairy | (1919), 26 Can. Ry. Cas. 113.—-CAN 
J.8. 17 12 
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former Rates Advisory Committee were not 
applicable to appcts.’ traffic; (3) the rates 
on appcts.’ traffic were not excessive, notwith- 
standing that the percentage increase resulting 
from such flat-rate additions was greater on 
traffic carried at low mileage rates than on that 
carried at higher mileage rates, & that larger 
reductions in rates had been given to blast 
furnace than to appcts.’, i.e., coal, traffic. 

(4) A rate is not necessarily excessive because 
@ railway co. are not handing back on balance 
to the traders all the savings that they are 
making in reduced expenses. MONMOUTHSHIRD 
& Sourtt WaLEs CoaL OWNER’S ASSOCN. v. 
GREAT WESTERN Ry. Co., MONMOUTHSHIRE 
& SoutH WaLEs CoKkE Ovens & BYE-PRo- 
DUCTS WoRKS ASSOCN. v. SAME, SOUTH WALES 
PATENT FUEL MANUFACTURERS’ ASSOCN. v. 
Same (1923), 18 Ry. & Can, Tr. Cas, 1. 


Reductions granted to other interests. } 
——Upon an application for the removal of a 
flat-rate increase of 2d. per ton, being part of 
a larger increase which originally had been 
imposed on appcts.’ traffic in coal, coke & 
patent fuel in accordance with a second gencral 
revision of rates directed by the Minister of 
Transport which had since been voluntarily 
reduced by resps., the following grounds were 
relied upon by appcts. in support of their 
case: (1) that a greater proportionate re- 








| 





. duction in rates had been given to the traffic | 


of certain admittedly necessitous industries 
than to their traffic; (2) t!-at their traffic, & 
in particular their short distance traffic, had 
increased in density since the above increase 
in rates, thereby producing an exceptional 
profit for resps. ; & (3) that they apprehended 
in the future an intensive foreign competition 
which a reduction in railway rates would 
assist them to micet:—-Held: (1) the re: 
ductions in rates granted by resps. to the 
traffic of other industries were justified & 
did not establish a case of hardship or injustice 
to appets.; (2) while it} was doubtful as to 
how far the increase in coal traffic had resulted 
in increased profit to resp. cos., the period of 
prosperity in appcts.’ trade which was mainly 
due to the abnormal Kuropean political 
situation was passing away ; (3) in an applica- 
tion for a reduction of a rate under 1921 
Act, s. 60, the onus lay upon an appct. to 
show the existence of some element of unfair- 
ness or of hardship amounting to unfairness, 
& appcts. had not discharged that onus by 
alleging that a reduction in rates would assist. 
-——-MINING ASSOCN. OF GREAT BRITAIN v 
LonpoN, MivLanp & Scorrmsyu, LONDON & 
NortH Wiasrern, GREAT WESTERN, & 
SOUTHERN Ry. Cos., & CHESHIRE Lings Com- 
MITTER, NATIONAL ASSOCN, OF COKE & 
Byr-Propucr PLANT (OWNERS) v. SAME 
(1924), 18 Ry. & Can. Tr. Cas. 14. 


Abolition of free storage facilities. }— 
Appcets., the owners of a warehouse at Trafford 
Park, Manchester, claimed that a rate of 
10s.. 1Jd. per ton for sugur from Liverpool 
to their private siding at Trafford Park, 
being the same amount as the corresponding’ 
rate from Liverpool to resp. co.’s Oldham 
Road station at Manchester, should be re- 
duced by an amount equal to the cost incurred 
by resps. in providing terminal accom- 
modation & services, including twenty-eight 
days’ free warehousing, at their Manchester 
station. No sugar had been consigned by rail 
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1877i. ——— Group 


1877k. 


Cases 1877e—18771. ENGLISH AND Empire Dicest SuPPLEMENT. 


to appcts.’ warehouse, nor was there any 
evidence that any trader desired to consign 
sugar to it. Prior to the war resps. had given 
fourteen days’ free storage at Manchester 
for sugar in view of similar free accommoda- 
tion provided by competing water-carriers 
from Liverpool to Manchester. This facility 
having been withdrawn by resps., they had 
lost as a result a large part of their sugar 
traffic from Live 1 Manchester, &, 
therefore, as from Nov. 1923, had restored the 
above free storage for an extended period of 
twenty-eight days :—-Held: the ct. had no 
jurisdiction to abolish the facility of free 
storage, there was no evidence that the 
10s. 1ld. rate to Trafford Park was un- 
reasonable or excessive, & there was no 
presumption that the rate when compared 
with the corresponding rate to Oldham Road 
station was unreasonable, because the latter 
included free storage at that station.—PoRT 
OF MANCHESTER WAREHOUSES, Lip. v. 
LONDON, MIDLAND & ScoTrisH Ry. Co. (1925), 
18 Ry. & Can. Tr. Cas. 81, 


-|— Upon an application that the 
rates on molasses intended to be used for 
cattle feeding which, with certain exceptions, 
was in Class 1 of the 1891-2 classification, 
should be reduced & placed on the sane basis 





“as the rates for oilcake & meals, which were 


in Class 3 of that classification :—Held: there 
was no evidence that the rates complained of 
were unjust or unreasonable except by com- 
paring them with the treatment of another 
article in another class, & the ct. had not 
power at that stage to alter the classification.— 
NATIONAL ASSOCN, OF CORN & AGRICULTURAL 
MERCHAN'S v. LONDON, MipLAND & ScorrisH 
ty, Co., CROSFIELD’s Orn & CAKH Co., 
Lrp. v. LONDON, MIDLAND & ScorrisuH Ry. 
Co. (1925), 18 Ry. & Can, Tr. Cas. 97. 
rates.|—Goop (JOHN) & 
Sons, Lrp. v. Lonpon & Norra HKASTERN 
Ry. Co. (1927), 19 Ry. & Can. Tr. Cas. 191. 


1877}. Burden of proof—On applicant. ]|}—MINING 


ASSOCN. OF GREAT BRITAIN v. LONDON, 
MIDLAND & Scorrisu, LONDON & NoRTH 
EASTERN, GREAT WESTERN, & SOUTHERN 
Ry. Cos., & CHESHIRE Linges COMMITTER, 
NATIONAL ASSOCN. OF COKE & ByE-PROoDUCT 
PLANT (OWNERS) v. SAME, No. 1877f, ante. 


——-.|—EBRW VALE STEEL, IRON 
& Coan Co., Lrp. v. LONDON, MIDLAND & 
ScotrisH Ry. Co. (1927), 19 Ry. & Can Tr. 
Cas. 207. 





13771. Power of railway company during transi- 


tional period until ‘‘appointed day ’’—To 
raise reduced rates.}—-Undcer 1921 Act, s. 60, 
the rates in existence on Aug. 15, 1921, are 
maximum rates, & the railway cos. are 
entitled to reduce them, & to raise them 
again without applying to the Railway Rates 
Tribunal, if by so doing they do not exceed 
the maximum. 

Where, on Aug. 15, 1921, there was a rate 
for sugar & a lower rate for sugar in four-ton 
lots, & the railway cos. subsequently con- 
ceded a still lower rate for sugar in five-ton 
lots :—Held: the five-ton rate was not a 
new rate, & on Aug. 15, 1921, there was a 
rate in force for sugar in tive-ton lots, namely 
the rate for sugar in four-ton lots.—TaTE & | 
LyYLze, Lrp. v. LONDON & NORTH EASTERN 
Ry. Co. & Lonpon, MIDLAND & ScotrisH 


Ry. Co. (1926), 43 T. L. R. 184; 71 Sol. Jo. 


Can. Tr. Cas. 166, H. L. 
:—Conad. eee wcsvern Ry. Co. vr. Boon (1928), 


82; 20 Ry. & 
Annotation 
20 Ry. & Can. Tr. Ca 


What rates—Owner’s risk rates. ]|—See Nos. 1823e, 


1323f, ante. 


— Charges for detention. ]}—See No. 1326a, ante. 





SEcT. 13.—OTHER CASES. 


1877m. Power during transitional period to make 
**such charges as were in force ’’— Meaning 


Vol. VIII.—Carriers. 


of.}—-“‘Such charges as were in force,” in 
sect. 60 of 1921 Act, mean such charges as the 
co. were holding themselves out as claiming 
for the particular service in question. GREAT 
Western Ry. Co, v. Boon (1928), 20 Ry. & 
Can. Tr. Cas. 63. 


Cases 18771—1449. 


Lvnis, 


1 877n. ae re ere aa Sn ee ey Tare = & ‘ Lrp e Vv. 
LONDON & NortH Easrern Ry. Co. & 


LONDON, MIDLAND 
No. 13771, ante. 


& ScorrisuH Ry. Co., 


Part Xl.—Remedies of and against Carriers. 


1878. Add. Annotation :---Refd. 
L. IT. 61. 


1389. Add. Annotation :-—Apld. R. v. 


(1929), 46 T. L. R. 105. 


1890. Add. Annotation :—Refd. Lake v. Simmons 


(1926), 95 L. J. K. B. 586. 


1398. Add. Annotatien:—As to(1)Refd. Pennington 


PART. XL SECT. 1, SUB-SECT. 2. 


sb. Goods carried under approved bill 
of tading—Action by connecting carrier 
ainst pie Las ha Lg otis j-~ 
Ne w YorK Ry. Co. v. 
Exvuiortr (N.S. : 119282 D. L. R. 973; 
34 Can. Ry. Cas. 246.—CAN. 
sc. Agreement is to poo charge— 
Subsequent seri ltd charges according 
to *‘ special joint tariff ’—No liability 
to pay. }—NEW vonn OuNthat Ry. Co, 
v. SOBRFE, DoLAN & Sons, LTp., 1929) 
817: 385 Cc. RR. C. 333; 63 


Calico Printers’ 
Assocn., Ltd. v. Barelays Bank (1931), 145 


v. Reliance Motor Works, [1923] 1 K. B. 127. 
1435. Add. Annotation :-—Refd. Oakley v. Lyster, 


[1931] 1K. B. 14s. 


Harding 


1449. Add. Citation :-—01 L. J. K. B. 39. 


Add, Annotations :—Refd. Anderson v. Equit- 
able Life Assce. Soc. of the United States 


(1926), 1384 L. T. 5657; Dexters v. Till Crest 


O. L. R. 341.— CAN. 
PART XI. m, ta ‘iis 4.— 


1391 vii. —--- iver. }--CONHOY 1. 
Ai ican. mite sO] awe W. lt. 161..—CAN. 

st. Payment for services rendered—— 
Towing damaged motor car.J—TERRY 
v, AUTOMOBILE OWNERS ASSOCN., 
No. 15 i, ante. 


PART Xx. SECT. 2, SUB-SECT. 1. 
sx. Cunvigner—-Damage to goods en 
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Oil Co. (Bradford), [192 6] 1 K. B. 348. 


route—Ovwner having paid damage to con- 
signee.}--W here an owner of goods bad 
indorccd a bill of lading to the buyer: 
—Held: jc had parted with all” his 
rights ta obtain dainages from the 
carrier. Tho fact that the owner pald 
tho indorses tho damages suffered by 
the goods en route did not deprive the 
latter of his right of action against the 
carrier. Byte Moror Co. v. UNION 
8.8. Co., [1925] 1D. L. I. 2653 (1924) 
3 W. W. KR. 718.—-CAN. 


Cases. 1—23a. 


1. 


la. 
2. 


= 


ENGLISH AND Emprire Digest SUPPLEMENT. 


CHARITIES. 
Part 1.—Charitable Purposes. 


Add. Annotalions :— As to (1) Consd. Jack- 
son’s Trustees v. Lord Advocate (1926), 10 
Tax Cas. 460. Folld. Re Williams, Public 
Trustee v. Williams, [1927] 2 Ch. 283. Refd. 
R.v. Income Tax Special Comrs., Hz p. Rank’s 
Trustees (1922), 127 L. T. 651 ; Jackson v. 
Voss, [1923] 2 K. B. 357; Brighton College 
v. Marriott (1924), 69 Sol. Jo. 229; I. 
Comrs. v. Glasgow Musical Festival Assocn. 
(1926), 11 Tax Cas. 154; Scottish Woollen 
Technical College, Galashiels v. I. It. Comrs. 
(1926), 11 Tax Cas. 139; Adamson v. Mel- 
bourne & Metropolitan Board of Works, 
[1920] A. ©. 142. As to (2) Consd. 
A.-G. v. National Provincial Bank, [1924] 
A. C. 262 ; Verge v. Somerville, [1924] A. C. 
496; Chesterman v. Federal Taxation Comr. 
(1925), 42 T. L. R. 121; R. v. Income Tax 


Special Comrs., Hap. Headmasters’ Conference, |, 


Same v. Same, Ex p. Incorporated Assocn. of 
Preparatory Schools (1925), 41 T. L. R. 651; 
Jackson’s Trustecs v. Lord Advocate (1928), 


, 10 Tax Cas. 460; I. R. Comrs. v. Yorkshire 


Agricultural Soc. (1927), 44 T. L. R. 59. 
Apld. General Medical Couz.cilv. I. R. Comrs., 
English Branch Council of General Medical 
Council v. Same (1928), 97 L. J. K. B. 578. 
Distd. Geologists’ Assocn. v. I. R. Comrs. 
(1928), 14 Tax Cas. 271: Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 557; 
Ilunter (Sir G. B.) (1922) “C’’ Trust, 
Trustees v. I. R. Comrs, (1929), 14 Tax Cas. 
427. Consd. Girls’ Public Day School Trust 
v. Kreaut (1930), 99 I. J. Ix. 'B. 643. Refd. 
Barber v. Chudley (1922), 92 L. J. K. B. 
711; R. v. Income Tax Special ee Ex p. 
Rank’s Trustees (1922), 127 L. T. 651 ; Re 
Hummeltenberg, Beatty v. London Spiritual- 
istic Alliance, [1923] 1 Ch. 237; Re Ludlow, 
Bence-Jones v. A.-G. (1923), 93 L. J. Ch. 30 ; 

Re Shakespeare Memorial Trust, Lytton v. 
A.-G., [1923] 2 Ch. 398; Re Gray, Todd v. 
Taylor, f1925] Ch. 862 ; I. R, Comrs. v. Falkirk 
Temperance Café Trust (1026), 11 Tax Cas 
353; I. 1. Comrs. v. Glasgow Musical Festiva] 
Assocn. (1926), 11 Tax Cas. 154; I. R. Comrs. 
2”. Peeblesshire Nursing Assocn. (1926), 11 
Tax Cas. 335; Scottish Woollen Technical 
College, Galashiels v. I. R. Comrs. (1926), 11 
Tax Cas. 139; Re Hood, Public Trustee v. 

Hood (1830), 143 L. T. 691; Luipaard’s Vlei 
Estate & Gold Mining Co. v. IT. R. Comrs., 
Ji93s0] 1 BK. B. 6935; Weren Nayemeth Le 
Jisroel, Ltd. wv. I. R. Comrs. (1981), 47 
T. 1. R. 461. 
-]— VERGE v. SOMERVILLE, No. 199b, post. 
Add. Annotation :—Refd. Re Tetley, National 
Provincial & Union Bank of England v. 
Tetley, [1923] 1 Ch. 258. 

Add. A nnotation ; ‘—Refd. A. “GQ. v - London & 





‘PART 1. SECT. 1. | BP: 


vi. ——~ Estate Duly Assessment Act, 


1 
1914, 8. 8(5).}—The word “charitable ”’ 


in the above sect. is to be construed in 
ite legal & not its popular sense.— 
OC8ESTERMAN ©«. FED 
TAXATION, [1926) A. C 





ae 
dotermatning whet 
FRAL CoMR. o a 
C.128; 95 L. 


ea 154 1.7. 368 


3a. 
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Home Counties Joint Electricity Authority, 
[1929] 1 Ch. 513. 

Motive immaterial.]—(1) Motive is im- 
material in considering whether a bequest is 
charitable. 

(2) A gift to provide a stained glass 
window in a church is a good charitable 
gift even though the motive may be said to be 
neither to beautify the church nor benefit the 
parishioners, but merely to perpetuate the 
memory of testatrix & her relatives. 

(3) Where a gift is made for a particular 
charitable purpose which is sufficiently pro- 
vided for without the gift, the gift must be 
applied cy prts.— Re Kina, KERR v. BRADLEY, 
[1923] 1 Ch. 243; 92 L. J. Ch. 292 ; 128 L. T. 
790 ; 67 Sol. Jo. "313. 

(3) Fold. Re Robertson, 





Colin v. 


Chamborlin, [1930] 2 Ch. 71 


4a. 





—— Question for court.]—To be valid 
a charitable bequest must be for the public 
benefit, & the trust must be capable of being 
administered & controlled by the ct. The 
opinion of the donor of a gift or the creator of 
a trust that the gift or trust is for the public 
benefit does not make it so, the matter is 
one to be determined by the ct. on the evi- 
dence before it.—ARe HUMMELTENBERG, 
BEATTY v. LONDON SPIRITUALISTIO ALLIANCE, 
[1923] 1 Ch. 237; 92 L. J. Ch. 326; 129 
L. T. 124; 39 T. 1. R. 203; 67 Sol. Jo. 313. 


Annotations :~ Consd. T. R. Comrs. v. Temperance Counell 
of Christian Churches of England & Wales (1926), 136 








I. 1.27. Apprvd. fe Grove-Cirady, Plowden v. Lawrence, 
(1929] 1 Ch. 557. 
4b. —-— j|—ite GROVE-GRADY, PLOWDEN 
v. LAWRENCE, No. 208a, post. 
12a. ——-—— —-—— Beneficlaries formerly helped 
by testator.j}—He SHeruerpD, SMITHEM v. 
SHEPHERD (1921), 152 L. T. Jo. 18 
22. Add. Annotation :—Folid. Re Lucas, Rhys v. 
A.-G., [1922] 2 Ch. 52. 
23. Add. Annotalion :—Refd. Verge v. Somerville, 
[1924] A. C. 496. 
23a. —-_— -——— Trade union certified to be war 


ese not source.}—In | p 
ora gift to an assocn. | 
is a gift for charitable purposes, the ct. | N- 
may inquire into the objects of the | —AUS. 
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charity—-Necessity for registration under War 
Charities Act, 1916 (c. 43).|—The National 
League of the Blind of Great Britain & Ire- 
land, a registered trade union whose funds 
were derived from subscriptions of mem- 
bers, & gifts by the public, was certified by 
the Charity Comrs.‘as a charity for the blind, 
but had not been registered as a charity 
under the above Act, nor under Blind Persons 
Act, 1920 (c. 49). Applt. having, been con- 
victed of having solicited & obtained money 
from members of the public :—Held: the 
League was a charity as well as a trade union, 
& required to be registered under both those 
_ Acts, & the conviction must be affirmed. — 


: axsocn. & it diese are age to be 
: charitable within Stat. Eliz. the ct. 
may hold the gift to be for charitable 
uUrposes.— PERPETUAL TRUSTEE Co., 
TD. ¢. SHELLEY ae 21 8S. RR. 
8S. W. 426; 38 N.S. W. WN 132. 


é 


23h. 


BARBER v. CHUDLEY (1922), 92 L. J. K. B. 


711; 128L. T. 766; 873. P. 69; 21 L. dG. RB. 
114, D. C. 

** Oldest respectable inhabitants ’°— 
Valid.|}—Testator gave the income to be 
derived from all his securities to A., for her 
life, & after her decease to ‘the oldest 
respectable inhabitants in G. to the amount 
of 5s. per week each ’’ :—Held: the amount 
of the gift implied poverty, &, coupled with 
the use of the word “ oldest,”’ implying age, 
was sufficient to render the gift a good 
charitable bequest.—Re Lucas, Ruys v. 
A.-G., [1922] 2 Ch. 52; 911L. J. Ch. 480; 127 
L. T. 272 ; 66 Sol. Jo. 368. 


Annotation =--Reld: Re Roadloy, Iveson v. Wakefield, [1930] 


1 Ch 


238c. 


27. 
27a. 


29. 
84a. 





b 
N. 4. 


—— Disabled soldiers of former enemy 
country-—Valid.|—Testator devised &  be- 
queathed the residue of his property “ to the 
German Govt. for the time being for the 
benefit of its soldiers disabled in the late 
war ...in the event of this... being 
for any reason held to be void, then T give 
devise & bequeath the whole of such residue 
to General Smuts of the Transvaal, upon 
trust: to retain thereout for hitiself absolutely 
the sum of £7.000 ..... &upon trust as to the 
residue to apply the same at his diseretion 
& in such manner as he may think fit for the 
benefit of any disabled Boers who have 
suffered through the South African War. 
2.) ?)©6 The German Govt. had notified its 
willingness to accept the legacy if it) should 
be held to be valid ; General Smuts had also 
expressed his willingness to accept 
alternative trust should it) become effeetive. 
Upon a summons asking the ct. to determine 
whether the devise & bequest to the German 
Govt. was void for uncertainty or Gtherwyse : 
wise :--Held: (1) the gif6é did not fat toe 
uncertainty ; (2) there was no objection 20 
the gift} from the point of view of public 
policy; (3) the trustee being abroad, the ct. 
had no power to direct’ a scheme, & in such 
cases the practice was to hand over the fund 
to be applied according to the trusts of the 
will.—Re RoBinson, BESANT tr. GERMAN 
Reicn, [1931] 2 Ch. 122; 100 TL. J. Ch. 320 ; 
145 lL. V. 254; 47 T. LR. 264. 
Add. Annotation ;:—Consd. Ite Lucas, Rhys 
v. A.-G., [1922] 2 Ch. 52. 
——-.]—Testatrix gave the income of 
certain shares in a public co. for the education 
of children of employees of the co. & gave 
the income of further shares in the co. for 
the benefit of incapacitated employees, the 
income in each case to be applied by the 
overnors of the co., in their discretion :— 
eld: both gifts were good charitable 
bequests, the first being for promoting educa- 
tion & the second for the alleviation of 
poverty.— Re RAYNER, CLOUTMAN v. REa- 
NART (1920), 89 L. J. Ch. 369; 122 L. T. 577; 
84 J. P. 61. 
Add. Annotation :—Consd. Re Lucas, Rhys 
v. A.-G., [1922] 2 Ch. 52. 





——- Distributing coal & making loans to | 


poor & deserving inhabitants.J—Tcstator, a 
native of F., a small village, bequeathed his 
residuary estate to trustees upon trust to 
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Vol. VIIl.—Charities. Cases 28a—47a. 


set aside £800 as a ‘‘ Coal Fund,’’ the income 
whereof was to be used for the purchase of 
coal to be distributed among such poor & 
deserving inhabitants of F. as a committee 
should think fit, & to hold the rest of his 
residuary estate as a “ Loans Fund” & to 
apply the capital & income thereof, under the 
direction of the committee, ‘in making 
loans to poor & deserving inhabitants of the 
parish of I’. in manner hereinafter provided.’’ 
No loan was to exceed £100, repayable within 
nine years at longest. No interest was to be 
charged & no borrower to have more than 
one loan. Only one-sixth part of the fund 
was to be lent in any one year, & the borrowers 
were to be inhabitants or residents of F, not 
above the age of thirty-five years. Testator 
directed that ‘all surplus money forming 
part of or arising from the ‘ Loans Fund ’ 
over & above £500 & not required for loans 
shall be invested by the trustees under the 
direction of the committee, but all invest- 
ments purchased shall be from time to time 
sold for the purpose of advancing the produce 
thereof in loans if & when required ”’ :—Held: | 
(1) the will displayed a gencral charitable 
intention & contained an immediate & 
effective gift. of the whole of the residue to 
charity, displacing the claim of the next of 
kin; (2) the question of accumulation beyond 
the period allowed by law did not arise, the 
possibility of a surplus hereafter not impairing 
the validity of the immediate gift to charity ; 
(3) the doctrine of ey-prées could be at once 
applied, if necessary, to any surplus income 
after the period allowed by law for accurnula- 
tion had expired.--- He Monk, GLeren v, 
Wepp, [1927] 2 Ch. 197; 96 L. J. Ch. 206; 
187 1. T. 43 48 1. L. R. 256, C. A. 


Annotation :—As to (1) Retd. T. NR. Coairs. v. Roberts Marine 
Mansions Trustees (1927), 43 9. L. it. 270. 


45, 


47a. 
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- ---- -- Maintenance of patients from par- 
ticular parish.j-—-A testator, by his will, gave 
a suin of £3,000 to his trustees upon trust for 
investment & directed that the yearly income 
thereof should be applied ‘ in payment of the 
expenses & maintenance of patients from the 
parishes of’? S. & S. to & at two named 
hospitals or cither of them :—Held: the gift 
was a@ trust for the relief of impotent & poor 
persons within the purposes set out in the 
preamble to the Statute of Klizabeth & was a 
valid charitable bequest.—ie ROADLEY, 
IVESON ». WAKEFIELD, [1930] 1 Ch. 524: 99 
1. T. Ch. 282; 1441.7. 64; 46/1. LR. 215. 


Add. Annotations :—Apld. I. KH. Comrs. »v. 
Koberts Marine Mansions ‘Trustees (1927), 
43 T. L. R. 270. Refd. Re Clarke, Bracey 
ac Lifeboat Institution, [1923] 
2 Ch. 407. 


Add. Annotations :—Consd. Ive Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923] 
zg Ch. 407. Refd. Blackwell v. Blackwell, 
[1929] A. C. 318. 


Nursing home—Persons of moderate means— 
Gift charitable.|—Testator made the fol- 
lowing gift in his will: ‘‘ I give & bequeath 
all the residue & remainder of my estate not 
otherwise disposed of by this my will to: 
(a) such institution, society or nursing home, 
or nursing homes, or similar institutions as 


rman a eae es NR eR ea RE Oe 2 one aR ry Pan el 


PART I. SECT. 2, SUB-SECT. 1. 
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Indigent gentlewomen,}--Ifeld : a truc charitable lbequest.--Jte CAMPBELL, PrACOCK v. EWEN, [1930] 


2) 


Gases 470-70, Ewauian anp Emrme Dicer Surrnamenr. 


50. 


57. 


9a. Politioal econom 
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fit; 


easist or provide for persons of moderate 
means such as clerks, governesses & others 
who may not be able or eligible to benefit 
under the National Health Insurance Act, 
Old Age Pensions, or other Act of a like 
character to have either surgical operations 
performed together with medical treatment 
or medical treatment alone on pa nt of 
some moderate contribution; (b) the Royal 
National Lifeboat Institution ; (c) the Lister 
Institute of Preventive Medicine ; (d) & such 
other funds, charities & institutions as m 
exors. in their absolute discretion shall thi 
& I direct that such residue shall be 
divided amongst the legatees named in the 
prea (a), (b), (c), & (d) lastly herein- 
fore contained in such shares & pro- 
ortions as my trustees shall determine.”’ 
tt was admitted that the objects under (b) 
& (c) were charitable. On the question 
whether the residue was validly disposed of 
by the will or failed in whole or in part for 
uncertainty :—Held: (1) the objects included 
under paragraph (a) were charitable since 
the means of the recipients would necessitate 
their being unable without the bounty of 
testator to procure the treatment of which 
they might stand in need; (2) the objects 
specified under heading (d) being for such 


- indefinite charitable & non-charitable objects 


as the exors. should think fit wero not 
exclusively charitable, & therefore though a 
trust for charitable & non-charitable indefinite 
purposes indiscriminately f viled by reason of 
Hapa ean this trust being of a part of a 
fund for cha 

for non-charitable indefinite purposes the 
ct. could ascertain what the parts were.— 
Re CiARKE, Bracey v. RoyvaLt NATIONAL 
LIFEROAT INstTITUTION, [1923] 2 Ch. 407; 
92 L. J. Ch. 629; 129 L. T. 310; 39 T. L. R. 
433; 67 Sol. Jo. 680. 


Add. Annotations :—-Consd. Chesterman v. 
Federal Taxation Comr. (1925), 42 T. L. R. 
121. Apld. Me Williams, Public Trustee v. 
Williams, {1927] 2 Ch. 283. Consd. Re Pre- 
vost, Lioyds Bank v. Barclays Bank, [1930] 
2 Ch. 3838. Refd. Geologists’ Assocn. v. I. R. 
Comrs. (1928), 14 Tax Cas. 271; Re Barclay, 
Gardner v. Barclay, Steuart v. Barclay, [1929] 
2Ch. 173; Re Patten, Westminster Bank v. 
Carlyon, [1929] 2 Ch. 276; Re Bain, Public 
Trustce v. Ross, [1930] 1 Ch. 224. 


Add. Annotations :—Consd. Chesterman vv, 
Federal Taxation Comr. (1925), 42 T. L. R. 
121. Apld. Me Williams, Public Trustee v 
Williams, [1927] 2 Ch. 283. Refd. Geologists’ 
Assocn. v7. F. R. Comrs. (1928), 14 Tax Cas. 
271; \&&Me Barclay, Gardner v. Barclay, 
Steuart v. Barclay, [1929] 2 Ch. 178; Re 
Patten, Wostminster Bank v. Carlyon, [1929] 
2 Ch. 276, 

Add, Annotations: — As to (1) Refd. Re. 
Stratton, Stratton v. A.-G., [1930] 2 Ch. 151. 
As to (2) Consd. Geologists’ Assocn. v. I. R. 
Gomrs. (1928), 14 Tax Cas. 271. Refd. Re 
Barelay, Gardner v. Barclay, Steuart v. Bar- 
clay, [1929] 2 Ch. 173. As to (2) Refd. He 
Bain, Public Trustee v. Ross, [19380] 1 Ch. 224. 
Add Annotation :—Asto (2) Apld. Re Gray, 
Todd v. Taylor, [1925] Ch. $62. 


ritable purposes & another part | 


62. 


66. 


68. 


68a. 


69. 


70a. 
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Furtherance of better relations belween employers & employees—Valid.J}—Re CoBmetr (1921), 17 


22 


Add. Annotation :—Retd. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 557. 


Add. Annotation :—Refd. Seen College v. 
Marriott (1924), 69 Sol. Jo. 229. 


Add. Annotations :—Apld. Re Hood, Public. 
Trustee v. Hood (1930), 143 L. T.691. Refd. 
I. R. Comrs. v. Temperance Council of 
Christian Churches of England & Wales 
(1926), 186 L. T. 27. 


Advancement of Christian principles.}—H. 
died on July 12, 1922, having made his will 
on May 24, 1921, in which he directed that 
the residue of his estate, about £13,000, 
should be paid to certain persons to be held 
by them upon certain trusts as follows: 
‘‘ Whereas I believe in the universality of the 
Christian religion & that the remedy for the 
unrest & disorders of the body politic will be 
found in the application of Christian prin- 
Se to all human relationships. & 
whereas I believe the drink traffic to be one 
of the most subtle & effective forces in 
preventing the successful application of these 
principles & I therefore hope & trust that 
active steps will be taken to minimise & 
ultimately extinguish this enemy of my 
country’s welfare. Now therefore I declare 
it to be my wish that my general bene- 
ficiaries shall hold the whole of my residuary 
trust estate together with the income thereof 
in spreading the Christian principles before 
mentioned & in aiding all active steps to 
minimise & extinguish the drink traffic.”’ 
The public trustee issued a summons to have 
it determined whether that gift in the will 
constituted a valid charitable trust or 
whether the gift so far as given for the 
minimising of the drink traffic was not 
charitable & therefore the whole gift was 
invalid & the next of kin became entitled. 
The judge held that the gift was a good 
charitable gift. On appeal by the next of 
kin :—Held: the first recital in the gift was 
the dominant clause showing that the main 
object was the advancement of Christian 
principles with a suggestion as to a particular 
method by which the advancement could be 
furthered & that method was subsidiary & 
ancillary, vhercfore the whole gift was a good 
charitable gut, being one for the advance- 
ment of Christian principles.—Re Hoop, 
PuBiic TRUSTEE v. Lloonp, [1931] 1 Ch. 240; 
100 L. J. Ch. 115; 143 L. T. 691; 46 
T. 1. R. 5713 74 Sol. Jo. 549, C. A. 


Add. Annotations :—Refd. Re Tetley, National 
Provincial & Union Bank of England v. 
Tetley, [1923] 1 Ch. 258 ; Geologists’ Assocn. 
v. I. R. Comrs. (1928), 14 Tax Cas. 271. 


Zoology— Zoological Society of London— 
Valid.J}—The objects of the Zoological 
Society of London as defined by its Charter 
are ‘‘the advancement of zoology & animal 
physiology & the introduction ef new & 
curious subjects of the animal kingdom ”’ :— 
Held: the first object was clearly educational 
& the second object, being on construction 
merely in aid of the first, was also educational 
&, semble, it was educational in itself. The 
Society was therefore an educational charity, 
although in carrying out its objects it was 


73a. 


78b 


.to erect & endow a Shakespeare Memorial 


found necessary to provide its pupils with 
food & amusement. The second object 
necessitated & involved the upkeep «& 
improvement of Zoological Gardens. Con- 
sequently a bequest of money to the Sucicty 
upon trust to apply the income for ‘ the 
upkeep & improvement of the Zoological 
Gardens, & for the objects of the said 
Society,” was a good charitable gift & not 
void for perpetuity.—Re Loprrs, BENCE- 
JONES v. ZOOLOGICAL SocrETy or LONDON, 
[1931] 2 Ch. 180; 100 L. J. Ch. 295; 46 
T. L. R. 577; 74 Sol. Jo. 581. 


-—— Trust to erect national theatre—& revive 
English classical drama—Valid.]—(1) The 
Shakespeare Memorial Trust was established 


—- 


National Theatre, with the object of per- 
forming Shakespeare’s plays, reviving English 
classical drama, & stimulating the art of 
acting :—Held: the trust was a good charit- 
able trust, on the ground either that the 
objects were for the advancement of education 
or that they came within the class of purposes 
beneficial to the community other than by 
way of the relief of poverty or the advance- 
ment of educ:-tion or religion referred to by 
LORD MACNA:-HTEN in Income T'ax Spccial 
ac Comrs. v. Pemsel, [1891] A. C. 


(2) At the time when a donation of 


£70,000 was made to the charity, part of | 


which was applied by the charity in the 
purchase of a site for the theatre, no annual 
subscription had been received, but within 
only nine days of that time the first annual 
subscription was received. On the subse- 
quent sale of the site, the question arose 
whether, in those circumstances, tue consent 
of the Charity Comrs. was required ts the 
sale by the charity:—Held: notwith- 
standing that in the inception of ite formaticu 
it was contemplated that the charity should 
be supported by annual subscriptions as 
well as by income from endowment, & not- 
withstanding that there was an interval 
of nine days only between the donation & the 
first of the annual subscriptions, the charity 
was not: at the time when the donation was 
received a mixed charity within 1853 Act, 
8.62; & as it was, therefore, not exempted 
from the jurisdiction of the Charity Comrs., 
their consent to the sale by the charity was 
required.— re SHAKESPEARE MEMORIAL 
Trost, LYTTON (EARL) v. A.-G., [1923] 2 Ch. 
389; 02 L. J. Ch. 5513; 130 L. 'T. 56; 39 
T. L. R. 610, 676; 67 Sol. Jo. 809. 


Bequest to provide sweets—For all children 
within parish—Not confined to those attending 
school—Not valid.}—Testator by his will, 
after leaving money for prizes for the best- 
conducted school children in the parish, left 
money to yore ‘a pennyworth of sweete 
each for all boys & girls below the age of 
fourteen resident within the parish,” & he 
directed that the income of the residue of his 
estate should be applied in awarding annual 
prizes to residents for the best-kept gardens 
& cottages :—-Held;: since there was no 

provision as to the gift of swects being 

confined to children who had attended 

school, that gift was not charitable & was 

void, but the gift to provide prizes for the |! 
best-kept gardens & cottages was a good 
charitable gift as it was one for the benefit 


Annotation :-—Refd. I 


Vol. VITL.—Charities. Cases 70a—79a. 


of the community.—Re PLEAsANTs, PLBAs- 
ANTS v. A.-G. (1923), 39 T. L. R. 875. 
RN. Comrs. tv Yorkshire Agricultural 


Soc., (19281 1 K. B. 611. 


76. 


75a. 


Add. Annotations :—Apprvd. Chesterman v. 
Federal Taxation Comr. (1925), 42 T. L. R. 
121. Apld. Re Williams, Public Trustee v. 
Williams, [1927] 2 Ch. 283. Consd. Geologists’ 
Assocn. v. I. R. Comrs. (1928), 14 Tax Cas. 
271; Re Barclay, Gardner v. Barclay, 
Steuart v. Barclay, [1929] 2 Ch. 1733 de 
Prevost, Lloyds Bank v. Barclays Bank, {1930} 
2 Ch. 883. Refd. Re Patten, Westminster 
Bank v. Carlyon, [1029] 2 Ch. 276; Me Bain, 
Public Trustee v. Ross, [1930] 1 Ch. 224. 
-_—-.]|—-Testator by his will, wherein he 
described himself as a Clerk in Holy Orders, 
gave all his property to the Public Trustee 
upon trust for investment. He then directed 
that the income should be paid to the Bishops 
of the dioceses of St. D. & B., the rector of 
I.. & the vicars of two other parishes & their 
successors, together with a layman appointed 
by the conference of cach of those dioceses, 
whom he nominated administrative trustees. 
After stating that his wife left her interest in 
certain property to him to be used as he 
wished, but for preference for Chureh pur- 
poses, testator, in expressed accordance with 
her wish. by clause 5, devised all he should 
die possessed of as a fund for assisting the 
education of candidates for Holy Orders in 
the Church of England, to be administered 
by the trustees. Clause 12 contained the 
following proviso: ‘‘If for any sufficient 
reason, whether disenlowment may or may 
not have taken place, the trustees decide that 
the interests of the Church could be better 
served by any changes in the method of 
administering, or even in the object to which 
the fund is applied under my will, such change 
or changes may be made with the several 
consents expressed by a majonty of the 
Diocesan Conferences of B. & St. D.”’ :—- 
Held: the objects to which the trustees 
were, by clause 12, empowered to change the 
application of the fund were not other than 
charitable objects & were religious objects 
in the interests of the Church as an organisa- 
tion existing for the instruction & edification 
of the public, & the gift in clause 3 was a 
valid charitable gift.—Re Winttams, PUBLIC 
TRUSTER v. WILLIAMS, [1927] 2 Ch. 283; 06 
I. J. Oh. 449; 1387 L. 'T. 477; 71 Sol. Jo. 
605. 


Annotation :-~Refd. e Bain, Public Trustee v. Ross, [1930] 
1 Oh. 224, 


78, 


79a. 
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Add. Annotations :—Refd. Re Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923] 
2 Ch. 407; Ite King, Kerr v. Bradley, [1923] 
1 Ch. 243. 


Benefit of Roman Catholic Church-—Open to 
public—-Valid.]-—(J.) A bequest for the bencfit 
of a church belonging to a monastic order of 
the Roman Catholic Church but epen to the 
public was not rendered invalid by Homan 
Catholic Relief Act, 1829 (c. 7). 

Testatrix by her will dated Sept. 7, 1903, 
gave the residue of all her property, after the 
death of G., to whom she had given a life 
interest, in the following terms: ‘To 
the Superior of the Jesuit Church of 
the Immaculate Conception, Farm Street, 
London, to the Superior of that Church at 
the moment of the legacy falling due, & 


Cases 78a—199b. 


failing him to any other representative 
Father of the Order of the Society of 
Jesus...’ :—Held: the gift was to this 
Superior upon trust for the benefit of the 
church at Farm Street as he might in his 
discretion think fit; & this was a valid gift. 
(2) Testatrix died in 1910, & G. died 
in 1928. The Superior of the Church of 
the Immaculate Conception, Farm Street, 
London, was not the same person at the death 
of testatrix as at the death of G. :—Held: 
the gift was a valid gift to the Superior at 
the moment of G.’s death absolutely.— 
Re BARCLAY, GARDNER v. BARCLAY, STHUART 
v. BARCLAY, [1929] 2 Ch. 173; 98 L. J. Ch. 
410; 141 L. 'T. 447; 45 T. L. R. 406, C. A. 


eh aay s—Generally, Rela. Re Stratton, Knapman v. 


82, 


898. 


90. 
04. 


Add. Annotation :—Refd. 


G. (1930), 47 T. LL. R 

Add. Annotation Reta. Re Tetley, National 
Provincial & Union Bank of England vt. 
Tetley, [1923] 1 Ch. 258. 


Add. Annotations ;-—~As to (1) Apld. Geolo- 
gists’ Assocn. v. I. R. Comrs. (1928), 14 Tax 
Cas. 271. Consd. &e Bain, Public Trustee 
v. Ross (1929), 45 ‘TT. L. R. 617. Refd. Re 
Williams, Public Trustee v. Williams, [1927] 
2 Ch, 288. 

Add. Annotalion :—Generally, Refd. Re Monk, 
Giffen v. Wedd, [1927] 2 Ch. 197. 


fe Hummelten- 
berg, Beatty v. London Spiritualistic Alliance 


» (1923), 92 L. J. Ch. 826. 


106. 


Add. Annotations ;—Cons’t. Re Barclay, 
Gardner v. Barclay, Steuart v. Barclay, [1920] 
2 Ch. 178. Refd. Blackwell v. Blackwell, 
oe C. 318. 


CASE 


Invalid.]-~-WALPO0OL’s 
** 1349), Duke. 95. 


Annotations :—Consd. Adams & Lambort’s Case (1602), 4 


ree 
114, 


119. 


ley: 104b. Refd. Neath v. Chapman (1854), 2 Drew. 


‘Add. Annotation :-—Consd. Blackwell v. Black- 
well, [1929] A. C. 318. 
Add. renee :—Refd. Blackwell v. Black- 
well, [1929] A. C. 818, 


128a. ——— For benefit of church open to public— 


129. 


130 


135. 
155. 
157. 
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nm i, —--— Jimprovement.|—A gift by 
will to a city counell, to be expended 


—Valid.J—Zie BARCLAY, GARDNER v. Bar- 
CLAY, STEUART v. BARCLAY, No. 79a, ante. 


Add. Annotations :—Consd. Chesterman v. 
Federal Taxation Comr. (1925), 42 T. L. R. 
121; Geologists’ Assocn. vw. I. R. Comrs. 
(1928), 14 Tax Cas. 271; Re Prevost, Lloyds 
Bank v. Barclays Bank, {1980] 2 Ch. 383. 
Refd. Re Williams, Public Trustee v. Williams, 
{1027] 2 Ch. 283; Re Barclay, Gardner v. 
Barelay, Steuart v. Barclay, [1929] 2 Ch. 173; 

Re Patten, Westminster Bank v. Carlyon, 
[1929] 2 Ch. 276; Re Bain, Public Trustee v. 
Ross, [1930] 1 Ch. 224. 

Add. Annotation :~—-Consd. Re Barclay, 
Gardner v. Barclay, Steuart v. Barclay, [1929} 
2 Ch. 178. 

Add. Annotation :—Consd. Blackwell v. Black- 
well, [1929] A. C. 318. 

Add: Annotation :—-Consd. Blackwell v. Black- 
well; [1929] A. ©. 318. - 
Add. Annotations :—As fo (1) Consd. Re 
Clarke, Bracey v. Royal National Lifeboat 
_ Institution, 1923} | 2 | Oh. 407; ae, Davis, 
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163. 
164. 
166. 


179. 
183. 


EnGuiso aNp Emprre Dicest SuprLEMENT. 


Thomas v. Davis, [1923] 1 Ch. 225. Refd. 
Re Tetley, National Provincial & Union Bank 
of England v. Tetley, [1923] 1 Ch. 258; Re 
Grove-Grady, Plowden v. Lawrence, [1929] 
1 Ch. 557; Re Hood, Public Trustee v. Hood 
(1980), 143 L. 'T. 691. 

Add. Annotation :—-Refd. Re Smith, Public 
Trustee v. Smith (1931), 47 T. L. R. 558. 
Add. Annotation :—Refd. Re Smith, Public 
Trustee v. Smith (1931), 47 T. L. R. 556. 
Add. Annotation :—Refd. Keren Kayemeth 
Le Jisroel, Ltd. v. I. R. Comrs. (1931), 47 
T. L. R. 461. 

Add. Annotation :—Refd. Re Smith, Public 
Trustee v. Smith (1931), 47 T. L. RR. 556. 
Add. Annotation :—-Distd. Re Gwyon, Public 
Trustee v. A.-G. (1929), 46 T. L. R. 96. - 
After this case add :—Compure, No. 217b, 
post. 


195a. Shakespeare Memorial Trust—Erection of 


196. 
197. 


theatre—Revival of English classical drama— 
Valid.]— Re SHAKESPEARE MEMORIAL TRUST, 
LYTTON (EARL) v. A.-G., No. 73a, ante. 

Add. Annotation :—As to (1) Refd. Re Gray, 
Todd v. Taylor, [1925] Ch. 362. 

Add. Annotation :—As to (1) Folld. Re Gray, 
Todd v. Taylor, [1925] Ch. 362. 


199a. Promotion of physical efficiency of army— 


Annotation :——Consd. 
Soc., (1928) 1 kK. 


Encouragement of sport—vValid.] — By his 
will testator gave a sum of £3,000 to form the 
nucleus of a regimental fund for his regiment 

‘tor the promotion of sport, including m 
that term only shooting, fishing, cricket, 
football, & polo.’? He also thereby gave 
directions as to the management of the 
fund. Later in the will he directed the 
payment of a further sum of £2,000, in the 
events which happened, ‘‘ to the aforesaid 
Sporting Fund” to be held upon the same 
terms as the former legacy :—Held: the 
gifts were gifts for the purpose of promoting 
the physical efficiency of the army, & were 
valid charitable gifts.—Re Gray, Topp v. 


TAYLOR, [1925] Ch. 362; 94 L. J. Ch. 430; 
133 L. T. 630; 41 T. L. RB. 335; 69 Sol. Jo. 
398. 


I, R. Comers. v. Yorkshiro Agricultural 


B. 611 


199b. Repatriation of soldiers—After war service— 


trustee of t. 
agree :—THleld : 
Ke - RoNEs, 


bps cig Fr snc of the city as ‘the 
oe will and the council should 


24. 


Valid.J—(1) A valid charitable trust may 
exist although in its administration the 
benefit is not confined by the donor to the 
poor to the exclusion of the rich. 

A resident in New South Wales bequeathed 
his residuary estate ‘‘ unto the trustees for 
the time being of the ‘ Repatriation Fund’ 
or other similar fund for the benefit of the 
New South Wales returned soldiers.”” At the 
date of the will, & of testator’s death, there 
was established under statutes of the Com- 
monwealth of Australia a repatriation fund 
for Australian soldiers generally, but there 
was no repatriation fund, or similar fund, 
for New South Wales soldiera :—Held: 
(2) the gift created a valid charitable trust ; 
(3) the trustees of the Commonwealth 
statutory repatriation fund were not trustees 
of the charity, & the settlement of a scheme 
had been rightly directed.— VERGE v. SOMER- 
vinE ey (1924) A. O: eee 131 I. f be 105 


mee a eee £ tere eretere rime ee Et iene testiatbte slat Taina dad titted 


TRUSTEES, Exrcvrons & Acexcy Co. a 
LTD., — figs) Vv. 346; A. L. R. 


a good charitable gift. | 279 
GOLTZ  t. 


BALLARAT 


Annotations :—As to (1) Kefd. Keren Kayemeth Le Jisroed, | 
Ltd. v. «fs fo (2) | 


Refd. General Medical Council rv. T. 2. 


40 T. L. R. 279; 68 Sol. Jo. 419; sub nom. - 


VERGE v. SOMERVILLE, A.-G. FOR AUSTRALIA 


v. SOMERVILLE, 93 L. J. P. C. 173, P. C. 


I. R. Coimrs. (19381), 47 TT. LL. 2. 461. 


Comrs., English 


Branch Council of Gencral Medical Council rv. Same (1928), 


97 L. J. K. BB. 578; 


Keren Kayemeth Le Jisrocl, Ltd. rv. 


I. R. Comrs, (1931), 47 1. L. RR. 46h, 


201. 


205. 


206. 


208. 


208a. 


PART I. SECT. 6, SUB-SECT. 1. 


218 iy, —— —-- —-—~ —— —-—~ 


Add. Annotation :—Consd. Re Grove-Grady. 
Plowden v. Lawrence, [1929] 1 Ch. 557. 


Add. Annotations :—As to (1) Consd. Adamson 
v. Melbourne & Metropolitan Board of Works. 
[1929] A.C. 142; Re Grove-Grady, Plowden 
v. Lawrence, [1929] 1 Ch. 557. 


Add. Annotations :-— As to (1) Dbtd. Re Hum- 





2 ee here ee = 


210. 


Vol. VII.—Charities. Cases 199b—217b. 


DEN v. LAWRENCE, [1929] 1 Ch. 557; 98 
L. J. Ch. 261; 140 L. T. 659; 45 T. L. R. 
261; 73 Sol. Jo. 158, C. A. ; varied on appeal, 
sub nom. A.-G. v. PLOWDEN, [1931] W. N. 
89; 1711. T. Jo. 3808; 711. Jo. 329, WH. 1. 
Add. Annotation: —Consd. Re Tetley, 
National Provincial & Union Bank of ingland 
v. Tetley, [1923] 1 Ch. 258. 


218. Add. Annotation :--Refd. Re Gray, Todd v. 


Taylor, [1925] Ch. 362. 


2138a. Encouragement of gardening —Charitable.| 


Re PLEASANTS, PLEASANTS v. A.-G., No. 
Tb, ante. 





- 2138b. Provision of public recreation for working- 


meltenberg, Beatty ». London Spiritualistic | 


Alliance, [1923] 1 Ch. 287. Consd. I. BR. 


Comrs. v. Yorkshire Agricultural Soc. (1927), . 


44T.L. 2.59; Ae Grove-Grady, Plowden v. 
Lawrence, [1927] 1 Ch. 557. As to (2) Refd. 
I. R. Comrs. o Temperance Council of 
Christian Churches of England & Wales 
(1926), 136 L. T. 27. 


Add. Annotation :—As to (2) Expld. & Distd. 
Re Grove-Grady, Plowden v. Lawrence, [1929] 
1 Ch. 557. 








i. beneficial to community.]-— 
Testatrix, who dicd in 1925, by her will gave 
her residuary estate to her trustees to farm 
a trust for the founding, establishing & main- 
taining of a charitable institution to be called 
the ‘‘ Beaumont Animals’ Benevolent Society ” 
under such rules & regulations & under such 
committee of management not exceeding ten 


members & otherwise in all respects as ber. 


trustees should in their absolute discretion 
think fit, & having regard to ber wish that 
the expense of management shoul: oe kept 
as low as possible ; provided that all members 
of the committee & of the governing bedw &: 
all officials of the said society should be & 
always have been declared anti-vivisectionist « 
& opponents of all sport invelving the pursuit 
or death of any stag, deer, fox, hare, rabbit. 
bird, fish, or any other animal, & to have for 
its objects (a) the acquisition of land, per- 
mitted by a judge of the Ch. Div. or the 
Charity Comrs., for the provision of refuges 
for the preservation of ‘‘ all animals, birds or 
other creatures not human’’; (&) the dis- 
tribution of anv part of the yearly income of 
the trust fund amongst such societics or 
homes for the benefit of animals gencrally 
or for the benefit. of individual cases British 
or foreign as the committee of the .“ Beau- 
mont Animals’ Benevolent Society’? might 
think fit; (c) the founding, establishing, 
endowing, supporting, maintaining or pro- 
viding of hospitals or homes for animals in 
Great Britain having no declared vivi- 
sectionist upon the governing body or bodies 
thereof or in any way connected with the 
management thereof :—Held: although ‘a 
trust in perpetuity for animals might be a 
good charitable trust if in its execution there 
was necessarily involved a benefit to the 
community, yet where that element was 
wanting, the trust would be bad; 
fore, trusts in the present case not having been 
shown to be for purposes beneficial to the 
community they were not good & valid 
charitable trusts.—Re GRoVE-GRADY, PLow- 


ae, le ner en ne 


there. . 


i 
i 
| 
i 


215. 


class people. --Valid.j---Ne TLADpuEN, PUBLIC 
Truston v. Mons (L081), 48 T. I. R. 9; 75 
Sol. Jo. 751. 
Add. Annotations :---As to (2) Refd. Verve v. 
Somerville, [T1924] A. OC. 406 5° Keren Kaye- 
meth Le Jisroel, Ltd. oo TR. Comers. (108)), 
ATT. 1. KR. AGE. 


215a. —-~-— Of Jews to Palestine —-Gift to Jewish 


217. 


217a. Primrose League —Not 


National Fund-—Valid.|—-A summons asked 
whether deft. co., the Judischer National- 
fonds, Ltd., or some other & what co. was 
referred to in the devise & bequest in the 
codicil to testators will of the residuary 
estate to the Jewish National Fund, & 
whether the same was a valid charitable 
vift. By a codicil to his will nade in 1910 
testator who died shortly after declared : 
“whereas it is my desire that members 
of my family shaii make their home in 
Palestine working & living on the land, I 
give, devise, & bequcath all the residue of 
my estate subject as aforesaid to the 
Jiidischer Nationalforuls which is one of the 
instruments of the Zionist Organisation, for 
the purpose of purchasing land there, & 
enabling such inembers of my family as aro 
in a direct line of descent from my father, 
who may desire, to settle in Palestine subject 
generally to the regulations & conditions that 
may be necessary for the common weal ”” :-- 
Held: the co. was beneficially entitled to the 
fund to be applied by them so far as was 
necessary for the purpose indicated — by 
testator, & as to the balance for the general 
purposes of the co. -- Me Rosinpium, osien- 
BLUM v. RosenganuMmM (1924), 13) TL. TT. 213 
68 Sol. Jo. 320. 

Compure INCOMIs ‘TAX, No. W760, post. 
Add. Annotations 2-18 lo (1) Consd. f. i. 
Comrs. v. Yorkshire Agricultural Soc, (1927), 
44 TT. E. BR. 59.) Generally, Refd. General 
Medical Council rv. TT. Re. Comes., Ionylish 
Branch Council of General Medical Council 
v. Same (1928), 189 T. TT. 225. _ 

a rites lg ce 
trix by her will gave a leasehold house 
“ to the Primrose League of the Couservative 
cause to be used as a habitation in connexion 
with the league or in a manner which will 
benefit the cause 7? :-—/Held: as the gift was 
impressed with a trust & could not be sold, 
& as the league was not @ charity, the gift 
fuiled.-—/te JONES, PUBLIC TRUSTER v. 
IBARENDON (FAnL) (1929), 45 TT. L. BR. 259. 


217b. Bequest ‘‘unto my country England ’’--- 


: deposit asuin in a bank or Invest It, 
‘ ' “the yearly interest to be devoted to 
A direction in a will to the exors. to | the care of my grave,” creates, leaving ; pose is not charitable, is void ; 


25 


Valid as charitable gift to peopie of England. | 
—/fie Sevirn, Pubic TRUstne ov. SMI 
(1931), 100 L. J. Ch. 10035 48 7. }L. HH. 44; 
15 Sol. Jo. 740, O. A. 

: ptatutory provisions out of considcra- 
 tiou, a perpetual trust; &, us the a 


12* 


225. Add. Annolations :—Consd. Re King, Kerr 
v. Bradley, [1923] 1 Ch. 248. Refd. Re 
Clarke, Bracey v. Royal National Lifeboat 
Institution, [1923] 2 Ch. 407. 


(280. Add. Annotation :—As to (1) Folld. Re Hooper, 
Parker v. Ward (1931), 171 L. T. Jo. 291. 


, »-+-He HOOPER, 
PARKER v. Warp, [1931] W. N. 88; 171 
L. T. Jo. 291; 71 L. Jo. 304. 
231a. ——.]—-Testator gave £200 to his trustees, 
on trust to invest it & to pay the income 
thereof to a cemetery co. ‘ during such 
eriod as they shall continue to maintain & 
eep ” two specified graves ‘‘ in the cemetery 
in good order & condition with flowers & 
plants thereon as same have hitherto been 
kept by me,’ & he declared that, if the 
graves should not be kept in such order & 
condition, his trustees should pay & apply 
the income in manner therein mentioned :-— 
Held: the gift was a valid gift.—Rte CnaRDON, 
JOHNSTON v. DAviEs, [1928] Ch. 464; 97 
L. J. Ch. 280); 139 L. T. 261. 
238a. ——— In memory of testatrix——Valid.]—~—He 
Kina, KERR v. BRADLEY, No. 3a, ante. 


Add. Annotation :-—Apld. I. 1%. Comrs. v. 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. RK. Comrs. v. Medical Charit- 
‘able Soc. for West Riding of Yorkshire 
(1926), 1386 I. T. 60. 


Add. Annotations :—Refd. 1. R. Comrs. v. Soc. 
for Relief of Widows & Orohans of Medical 
Men, I. R. Comrs. v. Medical Charitable Soc. 
for West Riding of Yorkshire (1926), 42 |! 
T L. R. 612; I. BR. Comrs. v. Yorkshire 
Agricultural Soc. (1927), 44 T. Il. BR. 59; Be 
Prevost, Lloyds Bank »v. Barclays Bank, 
[1930] 2 Ch, 383. 

Add. Annotations :—Refd. 1. R. Comrs. v. 
Soc. fur Relief of Widows & Orphans of 
Medical Men, I. 2. Comrs. v. Medical Charit- ; 
able Soc. for West Ltiding of Yorkshire (1928), 
42 7. L. R. 612; I. R. Comrs. v. Yorkshire | 
Agricultural Soc., [1928] 1 K. B. 611. 


Add. Annotation >--Refd, 1. R. Comrs. v. Soc. 
for Relief of Widows & Orphans of Medical 
Men, I. R. Comrs. v. Medical Charitable Soc. 
for West Htiding of Yorkshire (1926), 42 
T. L. RR. 612. 

Add. Annotation :—-Refd. I. R. Comrs. v. 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. R. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire (1926), 
42 'T. L. R. 612. 

Add. Annotation :--Apld. I. R. Comrs. v. Soc. 
for Relief of Widows. & Orphans of Medical 
Men, I. R. Comrs. v. Medic: 
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legislative sanction is piven to this 

particular form of perpetual trust, by 

aoe sect. — Re JONES (1918), 42 
.-L. R. 62; 18 O. W. N. 405.—CAN, 


to me.”’ 


e i. -}--Bequests made ta 
bodios “Incapable of contracting, on 
tho oonditfon p ent that they 
should agree with tostator’s trustees 
to care for certain burial lots for all 


| 

| 

} 

' death :—Held : 
time :-—Held: void.— He LAING KaTatr, | 

| 


mn et er a rt 





| 
| vw. A.-G., [1930] 1 Ch. 


Charitable Soc. | 
Santas Riding of Yorkshire (1926), 7 
.T.6 





monwnent or some suitable memorial 
Testator’s husband died after 
the making of the will, & she caused 
to be erected between his grave & the 
space reserved for bers a monument to 
him on which was left a blank 

apparently intended to be fille 
with an inscription for herself after her 

the provision for the | 
monument was not an enforceable trust ; 


ENGLISH AND Empree Diaust SupPLEMENT. 


250, Add. Annotations :—As to (1) Refd. Re Patten, 
Westminster Bank v. Carlyon, [1929] 2 Ch. 


276. Ae to (2) Refd. Re Prevost, Lloyds Bank 
v. Barclays Bank, [1930] 2 Ch. 383. 

251. Add. Citation :—[{1912] 1 Ch. 29. 
Add. Annotations —As to (1) Apld. Re 


eg Westminster Bank v. Carlyon, [1929] 
zZ h. 276. As to (2) Refd. Re Kuypers, 
ers v. Kuypers, [1925] Ch. 244. Generally, 
Kuyp Re Bancroft. Bancroft v. Bancroft, 

[1928] Ch. 577. 

London Library.]---A gift of real & 

personal estate to the trustees of an un- 

incorporated voluntary assocn. [the London 

Library], not being a charity, for the general 

put poses of the assocn. held valid, & not open 

objection on the ground of remoteness. —— 

Re PREvostT, Luoyps BANK, Lrp. v. Bar- 

CLAYS BANK, Urp., [1930] 2 Ch. 383; 99 

L. J. Ch. 425; 1438 L. T. 743; 46 7. L. R. 

557; 74 Sol. Jo. 488. 

Add. Annotation :—As to (2) Refd. Verge v. 

Somerville, [1924] A. C. 496. 

Add. Annolation :--—-As to (1) Refd. Re Grove- 

Grady. Plowden v. Lawrence, [1929] J] Ch. 

577. 

Add. Annotation :—Refd. Chesterman  v. 

ee Taxation Comr. (1925), 42 I. L. R. 

121 

265a, Gift to Jewish National Fund—To enable 
testator’s relations to settle in Palestine.|— 
Re ROsENBLUM, ROSENBLUM v. ROSENRLUM, 
No. 215a, ante. 

266. Add. Annotations :—As to (1) Consd. Re Gray, 
Todd v. Taylor, [1925] Ch. 362. Apld. le 
Patten, Westminster Bank v. Carlyon, [1929] 
2 Ch. 276. 

266a. Provision of knickers for all boys of district—- 
Void.|—-(1) Testator devised his residuary 
estate on trust, the income to be applied for 
everin powne knickers for boys who resided 
in the F. district, who were not supported by 
any charitable institution, & whose parents 
were not in receipt of parochial relief :— 
Held: as none of the conditions necessarily 
imported poverty & therefore the object of 
the benefaction was not the relief of poverty 
& as the limitation of area did not make the 
trust a good charitable trust, the bequest was 
void as offending against the rule against 
perpetuities. 

(2) A trust which is not a charitable 
trust cannot be changed into a charitable one 
by ene the area in which it is to operate 
(live, J.)—Re Gwyon, Pupirc Trustee 

255 ; 99 L. J. Ch. 104; 

46 'T. L. R. 963; 73 Sol. Jn. 833; sub nom. 
PuBLic TRUSTEE v. A.-G., 142 L. T. 321. 

267a. Social] club—Staff Christmas fund—Invalid.] 
—Testator gave three legacies in the follow- 
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nak 'aul-—House of Providence. }—Testator 
| bequeathed £100 to the Society of St. 
| Vincent de Paul, & direc the residue 

of his estate to be converted into cash, 
& paid to the House of Providence. 
These were voluntary unincorporated 
associations :—Jield : so far as they 
could be paid out of personalty these 
legacies were good; & should paid 
over to the persons having the 











in 


ei }1 W. W. R. 699; 88 B.C. R, | nor a charitable peques’. which could | ment of the pecuniary affairs of the 
.— CAN. be worked out cy-pr's.— Re JEFFERSON | institutions named.—ELMSLEY v. Map- 
232 1. Erection nef monumenf—To | ESTATE (Mfan.), [1930] 3 D. L. R. 453; ! DEN (1867), 18 Gr. 386.—CAN. 
ta ct ihe ‘ouerhaif of the | (1939) 3 W. W. Rt. 690.—CAN. | - es Bencwten of pees 
will pro at one- o e —-Valid 08%, PUBLIC USTEE 
reaiduo of the estate be used by the | PART I. SECT. 6, SUB-SECT. 2. |x v. “gran, (1926) S. A. S. R. 216.— 
exors. ‘‘ towards the erection of a Vincent de 


h i,.——— Sociely of St. 


26 


ing terms: ‘To the Junior Carlton Club, 
Pall Mall, S.W. : £100 of Funding Loan in 
trust to pay the interest yearly to the Staff 
Christmas Fund. To the Union Club, 
Brighton: £100 of Funding Loan in trust 
to pay the interest yearly to the Staff Christ- 
mas Fund. To the Sussex County Cricket 
Club: £300 of Funding Loan in trust to pay 
the interest yearly to the Nursery Fund " :— 
Held: the legacies to the clubs were not 
charitable, &, therefore, invalid.—Re Parren, 
WESTMINSTER BANK v. CARLYON, [1929] 2 
Ch. 276; 98 L. J. Ch. 419; 141 L. T. 295; 


Vol. VIUl.—Charities, Cases 267a—601a. 


PAaTrEN, WHSTMINSTER BANK v. CARLYON, 
No. 267a, ante. 


270. Add. Annotations :—Refd. Re Tetley, National 


Provincial & Union Bank of England v. 
Tetley, [1923] 1 Ch. 258; Re Prevost, Lloyds 
Bank v. Barclays Bank, [1930] 2 Ch. 383; 
R. v. Registrar of Joint Stock Companies, 
Ex p. More, [1981] 2 K. B. 197. 


272a. Gift to Universal Negro Redemption Fund— 


Valid.|~-UNIversaLn NEGRO IMPROVEMENT 
Assocn, INCORPORATED v. MorrTer (1928), 
44 T, f.. R. 3313; 72 Sol. Jo. 154, P. ©. 


272b. Gift for disabled soidiers of former enemy 
country—-Valid.]---2te ROBINSON, BESANT v. 
GERMAN Reicu, No. 23c, ante. 


45 T. L. R. 504. 
267b. Cricket club—-Nursery fund—TInvaltd.]—e 


Part [.—Assurances for Charitable Purposes. 


295. Add. Annotation :~-Refd. Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 

802. Add. Annotation :—Refd. Re Grove-Grady, 
Plowden v. Lawrence, [1929} 1 Ch. 557. Wedd, [1927] 2 Ch. 107. 

316. Add. Annotation :—Refd. le Berchtold, | 472, Add. Annotations :--Consd. Re Clarke, Bracey 
Berchtold v. C.pron, (1923] 1 Ch. 192. v. Royal National Lifeboat Institution, [1923] 

850. Add. Annotation :—-Refd. I. R. Comrs. »v. 2Ch. 407. Refd. Re Davis, Thomas v. Davis, 
Forth Conservancy Board, [1029] A. CG. 213. | [1928] 1 Ch. 225, 

851. Add. Anziotation :—Refd. I. BR. Comrs. v. | 480. Add. Annotation :-—-Refd. Re Monk, Giffen v. 
Forth Conservancy Board, [1929] A. C. 213. ! Wedd, [1927] 2 Ch. £87, 

384. Add. Annotation :—Refd. Cross v. Imperial | 503. Add. Annotation :--Refd. Re Grove-Grady, 
Continental Gas Assocn., [1923] 2 Ch. 553. Plowden v. Lawrence, [1929] 1 Ch. 557, 

897. Add. Annotation :—Refd. fe Berchtold, | 625. Add. Annotition ---Retd, Re Grove-Grady, 
Berchtold v. Capron, [1923] 1 Ch. 192. Plowden v, Lawrence, (1920) L Ch. 557. 

898. Add. Annotation:—Refd. fe Berchtold, | 62942. —_- Under Education Act, 1921 (ce 51), 
Berchtold v. Capron, [1923] 1 Ch. 192. s. 117--Assurance of land for erection of 

429. Add. Annotation :—Refd. Re Porter, Perter 1. | sanatorlum~--~Exempt.}—-/’e LIARROW SCHOOL 

| 


464, Add. Annolation ;-~Refd. Re Grove-Grady, 
Plowden v. Lawrence, | 1820) 1 Ch. 657. 


466. Add. Annolaution :---Refd. Re Monk, Giffen v. 


Porter, [1925] Ch. 746. ! Governors & Murray's CONTRACT, [1927] 1 
432a. Art gallery—Valid-—-Right of trustees tc | Ch. DO 3 OG GL. J. Ch. 267; 137 1.1. L193; 71 
purshase house & grounds.]-~HRe TOWNER, | Sol, Jo. 408, 
ASTBOURNE Corpn. v. A.-G. (1923), 40 | 638. ddd. Annolation :—-Refd. Me Anziani, Ller- 
T. L. R. 3. | bert oa Christopherson, [J/930] 1 Ch. 407. 


Part Ill——Charitable Trusts. 


658. Add. Annolations :—-Consd. Re Clarke, Braccy | 661. Add. Annolation :---Refd. Blackwell v. Black- 
v. Royal National Lifeboat Institution, [1923] well, [1920] A. C. 8138. 
2Ch. 407. Refd. Ive Davis, Thomas v. Davis, | 673, Add. Annotation : —Refd. Blackwell v. Black- 
[1923] 1 Ch. 225. 318. 


well, [1929] A. C. 3l 
J—A gift to A. “who will at her | 680. Add. Annolation :—Refd. Blackwell v. Black- 
death dispose of if in such charitable ways for well, [1929] A. C. 318. 
good to result from my hard work in accumu- | 687, Add. Annolalions:--As lo (1) Consd. Ite 
lating the property handed over for her use Clarke, Bracey v. Royal National Lifeboat 
only & to do as she may wish in her lifetime,” Institution, [1923] 2 Ch. 407. Apld. Je 
gives A. only a life estate, & on ler death, 


Davis, Thomas v. Davis, [1923) ] Ch. 225. 
whether before or after tcstator, the fund Refd. fe Tetley, National Provincial & Union 
becomes applicable for charitable purposes & Bank of Knugland v. Tetley, [1923] 1 Ch. 258; 
is not distributable as on an intestacy.—le 


ee Grove-Grady, Plawden v. Lawrences, [1920] 
CAMMELL, PuBLic TrusTeE v. A.-G. (1925), 1 Ch. 6573 Ite Hood, Public Trustee ». Hood 
69 Sol. Jo. 345. 


(1930), 143 L. T. 601. 
658, Add. Annotaltion:—As to (3) Distd. fe | 691a. ——. -~ Fund deposited {n names of 
ah ha Public Trustee v. A.-G. (1929), 46 bishop & two archdeacons---Income not 
T. L. R. 96. 


drawn upon—Date of deposit coinciding with 





657a. 
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: | PART III, SECT. 1, SUB-SECT. 1. 
t i. ——=— Not applicable to.j-~ ; ; : 
ad. Necessity for registration—Under | The above Act is nut in force in | | sm. Wy getllement-—Seltlor divesting 
1a Geonon Peorcary (1809), 2 Ch. | Manitoba. He FENTON HSTATE, 1930) | Tatty. Froanat Coon, OF Eaxa- 
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Cases 691a—718. 


691b. 


creation of new dlocese.}|—-On June 29, 1888, 
money was deposited in a bank in the names of 
the Bishop of Wakefield & two archdeacons, 
In May, 1888, the Diocese of Wakefield was 
newly formed, & H. was enthroned on 
June 25, 1888, as first bishop of that dioccse. 
The income of the fund so deposited was not 
drawn upon, & the fund with £900 accumu- 
lated interest was found intact by the exors. 
of the archdeacon, who was the survivor of 
the three persons in whose names the money 
had been deposited. The fund was not 
contributed to by those in whose names it 
was deposited :—-Held: in such circum- 
stances the exors. of the archdeacon who was 
the survivor were not beneficially entitled to 
the fund, but the fund was one subject to 
charitable truste.—Prasr v. How (1922), 
ae J. Ch. 334; 126 L. T. 629; 66 Sol. Jo. 


Limitation of area insufficient.| ~ fie Gwyon, 
—— TRUSIEE v, A.-G., No. 266a, ante. 
—---,]--He KING, Hunn KSON v. CRANMER 
“cava, 75 Sol. Jo. 781. 


—-——.]—Re KEMBLE, NASIL v. LOMBARDINI 
* 1981); 711. Jo. 347. 


708. 


716. 


717a. 


| 


702, Add. Annotation :--- Distd. Re Low, How v. | 


How, [1930] 1 Ch. 66. 


702a. ‘‘ Missionary purposes ’’—Valid—Court en- 


Annotations weur ff 
Ross, (1930) 1 


(19 


titled to regard missionary work of legatee.|— 
Testatrix bequeathed her residuary estate 
“for missionary purposes’ to J.:—Ileld: 

(1) the ct. could admit eviuence that teste- 
trix had often met J. at conferences of 
Ohristian workers & discussed — religious 
subjects with him, & that before she made 
her will she had sent him considerable sums 
of money to aid him in the work in which he 
was so engaged, which was that of pastor of 
a church belonging to a body created solely 
for evangelistic purposes ; (2) having regard 
to that evidence, the gift’ was not void for 
uncertainty but was a good charitable gift.— 
Re Kreus, Jonus v. vans, [1920] 2 Ch. 69; 

89 L. J. Ch. 882; 123 L. T. 567. 

(1) Consd. Re Bain, Public ‘rustee ce. 


. 224. Distd. Jee How, liow vw. How, 
30) 1 Ch. su 


708a. ‘* Two institutions which I hope to be able 


706. 


to name ’’~-Valid.J——Testatrix, who died in 
1919, left her foreign property to ‘ two 
institutions, one for aren the other for 
soldiers, which I hope to be able to name 
myself, if not, then by my exors.”’ :—Held : 

the gift ought to be construed, not. as a gift 
to two institutions which might or might not. 
be charitable, but as a gift to two charitable 
institutions of the kind specified, & there- 
fore was not too vague but was a Rhee charit - 

able gift.—#te Smirn, BLytTu v. A.-G, (1920), 
36 T. L. R. 418, C. A. 

Add. Annolalions :—Consd. R. v. Income 
Tax Special Comrs., Kx p. Rank’s Trustees 
(1922), 127 L. T. 651 ; Ke Clarke, Bracey v. 
Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Re Davis, Thomas v. 
Davis, [1923] 1 Ch. 225; 


berg, Beatty v. London Spiritualistic Alliance, 


sp. 


Re Wummelten- ! 


| 





717c. 


718. 
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[1923] 1 Ch. 237; He Tetley, National Pro- 
vincial & Union Bank of England v. Tetley, 
[1923] 1 Ch. 258; Verge v. Somerville, [1924] 
A. C. 496; General Medical Council v. I. R. 
Comrs., English Branch Council of General 
Medical Council v. Same (1928), 97 L. J. K. B. 
578; Geologists’ Assocn. v. I. R. Comrs. 
(1928), 14 Tax Cas. 271; I. It. Comrs. v. 
Yorkshire Agricultural Soc. ., [1928] 1 K. B. 
611; Jée Grove-Grady, Plowden v. Lawrence, 
11929] 1 Ch. 557; Re Hood, Public Trustee 
v. Huod (1930), 143 L. T. 691; Re Schoales, 
Schoales v. oe [1930] 2 Ch. 75; Keren 
Kayemeth Le Jisroel, Ltd. v. I. R. Comrs. 
(1931), 47 T. Ll. RB. 461. 


Add. Annotation :—Consd. Re Tetley, Na- 
tional Provincial & Union Bank of Eng- 
land v. Tetley, [1923] 1 Ch. 258. 


Add. Annotations : —Apld. Re Bain, Public 
Trustee v. Ross, (1930] | Ch. 224. Distd. Re 
Stratton, Stratton v. A.-G., [1980] 2 Ch. 151. 
Refd. Je Tetley, National Provincial & Union 
Bank of England v. Tetley, [1923] lL Ch. 258. 


‘‘For such objects connected with the 
church as ”” vicar “shall think fit ’’—Valid.]— 
Where testatrix devised & bequeathed all the 
residue of her estate to the vicar of a church 
“ for such objects connected with the church 
as he shall think tit ’’:—Held: “ objects 
connected with the church ”? did not mean 
parochial objects, but} meant objects con- 

nected with the fabric & services of the church, 
& therefore the gift created a valid charitable 
gift.---Re Bain, PuBLIC TRUSTEE v. Ross, 
[1930] 1 Ch. 224; 99 L. J. Ch. 171; 142 
lL. T. 344; 45 T. L. R. 617, C. A. 


ae: — -Apld. Re ton, Stratton v. A.-G., [1930] 


151; Folld. Jee 3 Nt Simpson tv. Bourne "(1931), 


47 To 1a. BR. 898. Red. Re Stratton, Knapman v. A.-G. 
(1930), 47 T. LR. 
717b. ‘* Such sail institutions or purposes 


as ’’ vicar ‘‘ shall select ’’—Invalid.]—'Testa- 
trix, who died in 1929, made a bequest of 
monev in trust for the vicar of a parish for 
the time being, to be distributed by him 
‘among such parochial institutions or pur- 
poses as he shall select’? :—Held: as 
‘parochial institutions or purposes ’’? might 
include objects which were not charitable 
the bequest was not a valid charitable gift.—- 
Re STRATTON, IKNAPMAN vv. <A.-G., [1931] 
1 Ch. 197; 100 L. J. Ch. 62 ; 1441. T. 169; 
47 T. L. TR, 323; sub nom. Re STRATTON, 
KNAPMAN UV. STRATTON, 74 Sol. Jo. 787, C. A. ; 
affg. S. C. sub nom, Re STRATYON, STRATTON 
v. A.-G., [1930] 2 Ch. 151. 

‘* For the benefit of the work of the Cathe- 
dral ’’--Valid.|---2te MARTLEY, SIMPSON v. 
BOURNE (CARDINAL) (1931), 47 T. L. R. 392 ; 
75 Sol. Jo. 279. 

Add. Annotations :—Consd. Re Williams, 
Public Trustee v. Williams, [1927] 2 Ch. 283; 
Re Bain, Public Trustee v. Ross (1929), 45 
T. L. R. 617; &e Bain, Public Teustee v. 
Ross, [19380] 1 Ch. 224. Folld. Re Jackson, 
Midland Bank Executor & Trustee Co. v. 
Wales (Archbp.), [1930] 2 Ch. 389. Consd. 
Re Schoales, Schoales v. Schoales, [1930] 2 
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PART oes SECT. 2, SUB-SECT. 2.—A. (a). 


Gift *‘ for some good public purpvse '’—" Su 


—CoXx vt. Hogan & VICTORIA CORPN, (1925), 35 B.C. R. 286 
PART III. SECT. 2, SUB-SECT. 2.—A. (b). 


at. 
68 D. 


** To be invested in war charilt 
L. R. 590 ; 61 0. L. DL. R, 149.—CAN. 
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ch as emergency, hoapital women’s home or park with urinary '’— Palid.} 
<< 


tea at ERENCES: Giscretion tv be selected by trustees ’’-—Valid.}—Re HAMMOND (1921), 


Ch. 75. Apld. Re Stratton, Stratton v. A.-G., 
[1930] 2 Ch. 151. Refd. Re Stratton, 
Knapman v. A.-G. (1930), 47 T. L. R. 32. 


718a. Trustees empowered to change objects if 


interests of Church better served.] — Re 
WILLIAMS, PUBLIC TRUSTEE v. WILLIAMS, 
No. 73a, ante. 


718b. Gift to Archbishop to be applied ‘‘ in his dis- 


720. 


721. 


723. 


cretion in any manner as he might think best 
for helping to carry on the work of the Church 
in Wales.’’]—Testatrix made a bequest of 
half her residuary estate to the Archbishop 
of Wales for the time being to be paid & 
applied by him in or towards the General 
Fund belonging to the Church in Wales, or in 
his discretion in any manner as he might 


think best for helping to carry on the work 


a re ae ne ee oe ee eee 
= at = 


of the Church in Wales :—-Held : the alterna- , 


tive gift was too indelinite in that it could not | 


be said that the application of it by the 
Archbishop must be for a charitable purpose, 
& the whole gift was therefore void.—Re 
JACKSON, MIDLAND BANK WxecuTOR «& 
TRUSTEE Co., Lop. v. WALES, ARCHBISHOP 
OF, [1930] 2 Ch. 389; 99 1. JS. Ch. 450; 
1441. T. 102; 46 T. L. R. 55s. 

Add. Annotati:-ns :—Consd. Re Clarke, Bracey 
v. Royal Natioaal Lifeboat Institution, [1923] 
2Ch. 407. Refd. Re Chapman, Hales v. A.-G. 
(1922), 91 L. J. Ch. 527; Re Davis, Thomas 
v. Davis, [1923] 1 Ch. 225; Re Tetley, 
National Provincial & Union Bank of En¢- 
land v. Tetley, [1923] 1 Ch. 258. 

Add. Annotations :—Consd. A.-G. v. National] 
Provincial Bank, [1924] A. O. 262. Refd.. 
Verge v. Somerville, [192-+] A. C. 496. 

Add. Annotation :—Consd. Re Tetley, Na- 
tional Provincial & Union Bank of Iing- 
land v. Tetley, {1923} 1 Ch. 258. 


724a. ‘‘ Charitable or public institutions ’’-—-At Jis- 


725. 


cretion of trustees—Void.|— By his will datee 
May 3, 1918, testator, after making certain 
specific & pecuniary bequests & giving an 
annuity to his wife, devised & bequeathed all 
his real & personal estate not thereby other- 


ee a a ee ere eee 


en ee a + Ce 


wise disposed of upon trust for conversion | 
& investment of the net residue as therein | 


mentioned. He directed his trustecs ‘ to 
hold the residuary moneys & investments 
upon trust, subject to payment of the wife’s 
annuity, to pay & apply the same for the 
benefit of one or more charitable or public 
institutions in Wales as they may deem 
advisable in their absolute discretion & in 
such proportions & shares as they may deem 
fit’’:—Held: the non-charitable objects of 
the residuary gift were too vague, & the 
whole gift failed for uncertainty.— He Davis, 
THOMAS v. Davis, [1923] 1 Ch. 225; 92 
L. J. Ch. 322; 128 L. T. 735; 39 T. L. BR. 
201; 67 Sol. Jo. 297. 

Add. Annotation :—Refd. Ite Clarke, Bracey 
v. rei Naa Lifeboat Institution, [1923] 
2 Ch. 407. 


728a. ‘*To such charities or to such religious 
bodies ’’---As trustees in their discretion shall : 
think fit--Valid.}—-Re ToMKINSON, M’CREA | 


PART It]. SECT. 2, SUB-SECT 2.—B. | ligious inatitutions ie trustees think | purposes alone.-—J ACKKON’#s TRU 
ti. 
institutions ''— As trustees think fui— | 
Void.) — CaMPBELL'S 
CaMPBRELL, [1921] S. C. ( 
Se. L. BR. 69.—SCOT. | 
bi. ** Benevolent, charitable & re- 


oe ee ee a 


“Charitable or other deserving 


TRUSTEES 0. | 
H.1L.)12; 58 
| trust for 
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734. 
735. 


Vol. VIII.—Charities. Cases 718—740b. 


& BELL v. A.-G. oF THE Ducuy or LAN- 
CASTER (1929), 74 Sol. Jo. 77. 


Add. Annotalions:—Consd. Re ‘Tetley, 
National Provincial & Union Bank of Eng- 
land v. Tetley, [1923] 1 Ch. 258. Distd. 
I. R. Comrs. v. Roberts Marine Mansions 
Trustees (1927), 43 T. L. R. 270. Consd. 
General Medical Council v. I. R. Oomrs., 
English Branch Council of General Medical 
Council v. Same (1928), 97 L. J. K. B. 5783 
Re Grove-Grady, Plowden v. Lawrence, [1929} 
1 Ch. 557. Refd. Ke Clarke, Bracey v. 
Royal National Lifeboat Institution, [1923] 
2 Ch. 407; Re Davis, Thomas v. Davis, 
[1923] 1 Ch. 225; A.-G. wv. National Pro- 
vincial Bank, [1924] A. O. 262; Verge v. 
Somerville, [1924] A. O. 496; I R. Comrs. 
v. Yorkshire Agricultural Soc., [1928] 1 K. B. 
GIL; Midland Counties Institution of Engi- 
neers v. T. R. Comrs. (1928), 14 Tax Cas. 285 ; 
Keren Kayemeth Lo Jisrocl. Ltd. v. IT. R. 
Comrs. (1931), 47 T. L. R. 461. 

Add. Annotation :—Refd. Vorge v. Somerville, 
[1924] A. C. 496, 

Add. Annolations :---As to (1) Refd. Re Tetley, 
National Provincial & Union Bank of Eng- 
land v. Tetley, [19233] 1 Ch. 258. As to 
(2) Consd. Re Bain, Public Trustee v. Ross 
(1920), 45 T. I. RR. 617. 


735a. ‘* Charities & institutions ’’—‘* As executors 


739. 


in their absolute discretion think fit ’’-—Vold.] 
—ite CLARKE, Bracey v. Rovat NATIONAL 
Liresoat Institution, No. 47a, ante. 


Add. Annolalions :-—Consd. Caldwell v. Cald- 
well (1921), OL L. J. P. C. 05; A.-G. v. 
National Provincial Bank, [1924] A. 0. 262 ; 
Rte Gwyon, Public Trustee uv. A.-G. (1929), 
46 T. L. 2. 96. Refd. Ne Davis, Thomas v. 
Davis, [1923] 1 Ch. 225; Re Stratton, Strat- 
ton vw. A.-G., [1980] 2 Ch. 151. 


740a. ‘‘ Charitable purposes *’ directed by testator 


or for such objects as executor selects—Vold.] 
--Re CHAPMAN, IIAtus v. A.-G., No. 1424a, 
post. 


740b. ‘* Patriotic purposes or charitable institutions 


or objects ’’—At discretion of trustees-—Void.] 
—Testator by his will directed his trustecs 
to apply onc-fifth of his residuary estate 
‘for such patriotic purposes or objects & 
such charitable institution or institutions or 
charitable object or objects in the British 
Kmpire " ag they in their absolute discretion 
should select :—Held: the words of the gift 
must be read disjunctively, ‘‘ patriotic pur- 
poses ’’ were not necessarily charitable, & the 
gift was void for uncertainty.—A.-G. v. 
NATIONAL PROVINCIAL & UNION BANK OF 
ISNGLAND, [1924] A. O. 262; 40 T. L. R. 191 ; 
68 Sol. Jo. 255; sub nom. Jie 'TETLEY, A.-G. 
v. NATIONAL PROVINCIAL & UNION BANK OF 
ENGLAND, 93 L. Js Ch. 231; 131 L. T. 34, 
H. L.; affy. S. C. sub nom. Ke TEriey, 
NATIONAL PROVINCIAL & UNION BANK OF 
JWNGLAND, Lrp. v. Teruey, [1923] 1 Ch. 
258, OC. A. 


Annotations :-—Consd. Ite Grove-Grady, Plowden v. Lawrence 


{2929) 1 Ch. 557. 
496; [. Kt. Comrs. v. Roberts Marine Mansions Trustees 


proper--In limited locality— Valid. }— 
EDGAR, E'C. v. CassmLis, [1922] 8. C. 
395; 59 Sc. L. K. 304.——-SCOT. 

ci. -~—-.}—By the law of Scotland a 
** charitable or bencvolent *’ 
purposes is a trust for ‘ charitable ”’ 
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Refd. Vergo v. Somerville, (1924) A. C. 


ices ae ee ce ae 


STEES 
vw. INLAND Ruventn, [19268] 8. C. 579; 
10 Tax Cas. 420.~-SCOT, 
o il. —— Jn particular place—Ae 
trustees shall think deserving. )—Ite 
ee: C.), (1917) 1 W. W. 


Oases 740b— 823, 


Comet 43 T. L. IR. 2703 General Medical Council v. LR. 

mrs Briel ) Branch Council of General Medical Council 
wv. Same (1928), 97 TL. a K.B. 5783 I. R.Comrs. vo. Yorkshire 
Agricultural ae i 28) 1 K. HB. 611; Keren Kayemeth 
Le Jisrocl, Ltd. v. I. BR. Oomrs. (19315, 47 'T. L. . 298 ; 

Qe Smith, Public ’ Taste v. Smith CUED, ie eae Fe R. 856 


745. Add. Cilation :—01 L. J. P. O. 95. 


748. Add. Annotation :—As to (1) Consd. Chester- 
man wv. Federal Taxation Comr. (1925), 42 
T. L. R. 121. 

761. Add. Annotation :—Refd. Re Tetley, National 
Provincial & Union Bank of England v. 
Tetley, [1923] 1 Oh. 258. 

751a. *‘ Objects of charity or any other public 
objects ’°—‘‘ In parish of F.’’—Valid.|—By 
her will made in 1889 testatrix bequeathed 
all her pesanueots estate to trustees upon 
trust to apply y such parts thereof as were 
applicable by Jaw for charitable legacies, in 
such manner as her trustees should, in their 
absolute discretion, think fit, “et for the 
benefit of the schools, & charitable institu- 
tions, & poor, & other objects of charity, or 
wan other pune objects in the parish of F.’’: 

Held: it was a good charitable gift of the 
whole residuary estate, & was not to be read 
disjunctively.— Re BENNErT, GIBSON v. A.-G., 
[1920] 1 Oh. 805; 889 L. J. Ch. 2690; 122 
L. T. 678; 84 J.P. 78; 64 Sol. Jo. 201. 

Annotation ; —-Refd. Re Tetley, National Provincial & Union 

Bank of Iinglaud v. Tetley, [1923] 1 Ch. 258. 

754. Add. Annotations :—-Refd. Adamson v. Mel- 
bourne & Motropolitan Board of Works, 
[1020] A. C. 142; Re Grove Grady, Plowden 
v. Lawrenec, [1929] 1 Ch. 557. 


755a. ‘* Hospital or other charitable or benevolent 
institution ’’—Valid.|—By his will, made in 
1917, testator gave his residuary estate to 
trustees upon trust to apply the same & the 
income thereof in providing or endowing, or 
assisting in providing or endowing, any 
hospital wards, beds, or cote, or other like 
or similar objects, as his trustees should in 
their absolute discretion think fit, in memory 
of his late wife, ‘ for, at, or in connection 
with, any hospital or convalescent home or 
other charitable or benevolent institution ”’ ; 
& testator expressed the wish, but not 80 as 
to impose any legal obligation on his trustees, 
that such hospital or other charitable or 
benevolent: institution should be in, or con- 
nected with, the parish of St. Marylebone, 
London, or at, or in connection with, the town 
of Kilmarnock :—Held: the word “ hos- 
pital’? where it was first used in the ihe 
was used in an adjectival sense, & applied 
to the following words ‘“ wards, bode e 
cots’; the primary intention of oe vie aoe 
to provide or endow the same, & the places 
where they could be provided ot endowed 
must be hospitals or convalescent homes or 
other charitable institutions, & the words 
‘‘benevolent institution’’ must be con- 
strued as ejusdem generis, with ‘‘ hospital ” ; 
& therefore the bequest constituted a good 
& valid charitable gift.—Re LupLow, BENCE- 
JonESv. A.-G. (1928), 98 LL. J. Ch. 30, O. A. 


Add. Annotation :—Folld. Re Porter, Porter 
v. Porter, [1925] Ch. 746. 

Add. Annotation :-—-As to (2) Consd. Re Porter, 
Porter v. Porter, [1925] Ch. 746. 


763. 
765. 


769. 
v. Porter, {1925] Ch. 746. 


760a. Invalid gift for maintenance of f 
graves---Surplus to rector of B.—Void for 


Add. Annotation :—Consd. Re Porter, Porter 


Annotations Dita, 


. Hoa 
Trusts (1866), 3 L. Ch. 147; 
Spottiswoode (1 309), Wostis Orlental Cases, A 
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uncertainty.|;—FowLer v. Fow ier (1864), 
83 Beav. 616; 83 L. J. Ch. 674; 10 L. T. 
682; 28 J. P. 707; 10 Jur. N. S. 648; 12 
W. BR. 972; 55.E. R. 607. 
D. 735. 


‘7 . Re (1866), 30 J.P. 809 rs) oo 
: ore : 9; Re pact lg 
Choa Choon N: 


769b. Gift for maintenance & upkeep of masonic 


temple—Residue to masonic charities—Whole 
gitt void. ae a codicil to his will testator 
his exors., on the death of his wife, 


to pay from his estate to the trustees of a 


masonic temple, erected by him to the memory 
of his son, £10,000, to be invested & the 
interest, applied by the trustees, in their full 
& sole discretion, to the maintenance & up- 
keep of the masonic temple, & the balance, 
if any, to be applied in favour of any masonic 
charities which the trustees might select. 
The masonic temple was to be used for masonic 
ceremonies, & smaller rooms for lodge 
meetings, business & meetings of a social 
but not political character. Upon a summons 
to ascertain whether the legacy was valid or 
not :+—Held: (1) the decisions in the “‘ tomb 
cases ’’ were inapplicable; (2) the whole 
income of the fund being charged with a 
trust, at the discretion of the trustees, for a 
primary object which was invalid, the ct. was 
not entitled to control this discretion, & 
institute an inquiry at chambers as to the 
amount of income necessary to be applied for 
maintenance & upkeep of the temple, so that 
the gift of the balance would be valid; (3) as 

the primary gift was not sufficiently defined, 
the whole legacy was void for uncertainty.-— 


Re Porver, PORTER v. PORTER, [1925] Ch. 


770. 
771, 


7172 e 


776. 


786. 


794. 


785. 


810. 


816. 


817. 


746; 05 L. J. Ch. 46; 183 L. T. 812. 


Add. Annotation: —Refd. Re Smith, Public 
Trustee +. Smith (1931), 47 T. L. R. 556. 
Add. Annotations :—Consd. Re Clarke, Bracey 


v. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. He King, Kerr v. Bradley, 
[1923] 1 Ch. 243. 

Add. Annotation :—Refd. Re Porter, Porter v. 
Porter, [1925] Ch. 746. 

Add. Annotation :—Folld. Me Porter, Porter v. 
Porter, [1925] Ch. 746. 

Add. Annotations :—Consd. He Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Re King, Kerr v. Bradley, 
[1923] 1 Ch. 243. 

Add. Annotations :—Apld. Re Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923} 
2 Oh. 407. Refd. Re Davis, Thomas v. Davis, 
{1923} 1 Ch. 225. 

Add. Annotations :—Apld. Re Clarke, Braccy 
v. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Re Davis, Thomas v. Davis, 
[1923] 1 Ch. 225. 

For ‘‘ appointment ’’ read ‘‘ apportionment.”’ 
Add. Annotation :—Refd. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 557. 

Add. Annotation :—Cousd. Re Baing Public 
Yrustee v. Ross (1929), 45 T. L. R. O17. 


823a. ——— Description not confined to charitable 


30 


purposes — Description having particular 
meaning in religious denomination to which 
testator belonged.}|—In construing gifts of 
recent date, evidence is not admissible to show 
that words having a clear ordinary meaning 
were used in a special narrower sense. 
'Testator, a member of the ‘‘ Brethren,” or 
‘ Plymouth Brethren,’’ by his will left all his 
property, subject to a life interest, to his 


832. 
836. 


widow, to be divided into two equal parts, 
one for his sons, & the other for his trustees 
* to distribute between the various good 
works which I & my wife have been in the 
habit of assisting... .” After the widow's 
death this summons was taken out to dcter- 
mine whether that direction created a good 
charitable trust. Affidavits were tendered 
to the effect that among the “ Brethren” 
‘“‘ good works ’’ was a phrase in common use 
to indicate works distinctly religious, i.e. 
Christian, & suggesting that testator had 
used it in that sense :—Held: there was no 
evidence of the significance with which the 
testator had used the words, & the statement 
as to their use among the ‘ Brethren”? was 
not evidence of constant use in such a sense 
as would exclude non-religious charitable 
objects.—e How, How v. How, [1930] 1 Ch. 
66; 99 L. J. Ch. 1; 142 L. T. 86. 
Add. Annotation :—As to (1) Apprvd. Black- 
well v. Blackwell, [1929] A. C. $18. 
Add. Annotation :—Distd. He How, Uow v. 
How, [1930] 1 Ch. 66. 

B. Names of Charities omiited or left blank 
(Vol. VIITI., p. 305). 

For ‘‘ See Nes. 1419 et seq., post,’ read “ See, 
also, Nos. 1419 ef seq., post,” & add as 
follows :— 


841a. Gift to ** two institutions, one for sailors, the 


843a. 


other for soldiers, which I hope to be able to 
name myself, if not, then by my executors ’’-— 
Valid.|—-Testatrix, who died in 1919, left her 
foreign property to.‘ two institutions, one 
for sailors, the other for soldiers, which I 
hope to be able to name myself, if not, then 
by my exors.”’ :——Held: the gift ought to be 
construed, not as a gift to two institutions 
which might or might not be ciaritable, 
but as a gift to two charitable instivitions 
of the kind specifled, & therefore was not too 
vague but was # good charitable gitt.-— 
Jie Sworn, BLuytu v. A.-G. (1920), 86 T. L. BR. 
416, C. A. 

Poor of parish where testator buried-— 
Direction as to place of burial--—Subsequent 
parol direction as to different place.]—-Testa- 





856. 


Vol. VIil.—Charities. Cases 823a—88la. 


trix, by her will, directed that her remains 
should be deposited in the church nearest 
which she might chance to dic; & in a sub- 
sequent part of the will gave a legacy to the 
poor of the parish whore her remains were 
deposited. Her executrix, in pursuance of 
parol directions given subsequent to the date 
of the will, buried her in the neighbouring 
parish of W. :—Held: nevertheless, the poor 
of the parish of B., where testatrix died, were 
entitled to the legacy.—SALTerR v. FARBY 
(1843), 12 L. J. Ch. 411; 141. T. O. 8S. 76; 
7 Jur. 831. 

Add. Annotation :—Refd. Re Lucas, Rhys 
v. A.-G., [1922] 2 Oh. 62. 


864a. Gift to German Reich--For benefit of dis- 


865. 


abled German soldiers—--Valid.J|——Re JOBIN- 
SON, BESANT v. GERMAN Reaicn, No. 238c, 
ante. 

Add. Citation :-~3 Leon. 18. 


875. Citation :——For 2 W. R. 164” read ‘21 


876a. -- 


884a. 


W. R. 164.” 

- --—--+ ~----- JBondon General Hospital 
Fund.--King Edward’s Hospital Fund for 
London or London Hospital—Former en- 
titled.].—7te Borinaer, MBARA v. KING 
Kpwann’s LIlosprray. FuND FOR LONDON 
(1031), 48 WL. Re td. 

‘‘Cheisea Hospital ’’---Royal 
Hospital, Chelsea.|---The ct. held that a 
testamentary gift to “‘ the Chelsea Hospital ”’ 
went to.the Royal Hospital, Chelsea, & not 
to any other hospital having ‘ Chelsea ’’ as 
part of its name---Ne De JONG, Punnic 
TRUSTER v. GoLpssaip (1929), 46 T. L. R. 
70; 73 Sol. Jo. S50. 


ed — 


891u. —--— Gift to ‘‘ Soldiers’ Crippled Homes ’’-— 


Three claimants—-Legacy divided.]-—Testa- 
trix by her will bequeathed part of her astate 
to ‘“ Soldiers’ Crippled Lfomes.’’? In response 
to advertisements three institutions put in 
claims :—Held: as there was nothing to 
show that testatrix knew about these insti- 
tutions, the fuirest: course would be to divide 
the bequest cqually between the three.—- 
Re Wuauann, NKAVE v. BARNATDO’s Homns 


advancement of art, science, or itera. 


‘PART IIL SECT. 4, SUB-SECT. 2.--B. 


824 1. Admitied— Descriplion apply- 
ing indifferently to more than one charity 
—'* Old Feople’s flome’’-Old Folks 
Home or Maison des Vieur.}-—LRe 
SmiTH (1912), 22 W. Lb. KR. 630; 3 
W. W. R. 399; 22 Man. L. WK. 756; 
B D. L. KR, 93.--CAN. 


$24 il. Gift to “ St. Jumes' 
Presbyterian Church, $375 which I owe 
t"—Z'wo St, James’ Churches—Evi- 
dence of debt.)—-Re McLacrin Lruacy 
(1911), 9 E. L. 1k. 326.—CAN. 


PART HL. SECT. 4, SUB-SECT. 2.—C. 

830 fi. -}—Where testator 
made a bequest to a society, & it was 
found no society exactly corresponding 
to the designation given by testator 
was kuown :—Jield: if the socicty 
is misdescribed, the ct. will if possible, 
discover from surrounding circum- 
stances, what society was intended. 
The ct. will admit extrinsic cvidence to 
determine what tertator’s words ex- 
press. Evidence to show that testator 
subscribed to a particular pootety will 
be admitted, to show what was in bis 
mind when he made the bequest.-—’e 
ALFXANDER’S WILL (1885), 7 Nfld. 
L. BR. 42.—NFLD. 


PART 1. SECT. 4, SUB-SECT. 3.-—A. 

sa. Public institutions in Scotland— 
¥ oid.)}—Testator directed his trustees, 
upon the expiry of a life-rent of the 











rexidue of his estate, “to pay appro- 
priate & distribute the fres residue & 
remainder of my auld estate & effects at 
such times & in such proportions as m 
trustees muy think fil to & among such 
poor persons in KE. or such charitable, 
educational, or benevolent sociclies or 
ublic institutions in Scotland aga my 
rustecs shall select i. --2eld? the 
words “ public institutions in  Seot- 
lund ’? were to be read as Indicative 
of a separate class; they wero too 
indefinite to receive oifect ; & the whole 
bequest was vold from uncerteiuty.-— 
thID’A 6 OTRUSTERS — U. CATA NACH 'B 
YRusTKES, [1929] S. C. 727.--SCOT,. 
sh.  dny worthy cuuse *~--Void.| -- 
A clause of a will reads as follows: 
“the balance of my estate I leave 
cutirely to the,hands of my exor. to 
aid & help aay worthy cause of Causes 
as he shall think fit ---Held: the will 
did not create o valid charitable trust. 
~-PLANTA 0. GREENSRLELDS, [1931] 1 
W. W.m. 401; 22. L. RR. 189... CAN. 


PART Hil. SECT, 4, SUB-SECT, 3.—C. 

sw. Advancement of art, scien or 
literuturc.}-——~A testator directed = his 
trusteus tu hold the residue of his estute 
for beboof of Lis sister in liferent, with 

ower to encroach on the capital, & on 
ber vath to make certuin payments. 
He further provided: * & if there ta 
ati any residue left my trustees shall 
apply {t in whatever manner to them 
may scem most suitable for tho 
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| 


| 
| AUS 
| 
| 


ture in the bnirgh of C.°°:---dZeld + tho 
beqnest was void from wocertainty.— 
Hanrir's Trestrns ov, JAcons, (1929) 
8. C. $45.--SCOT. 

ax. Gift to missions, Corean & Wome" 
—f'cstator confribalor to Presbylerian 
missions. |--Where a legacy was to 
“the missions, Corcan & Haine,” & 
testatrix bad been in the habjt of con- 
tributing tothe Home & Corean MIssior 
Fund in conucetion with the Presby- 
terian Church in Canada :---2Teld : the 
legacy In questlon should go to the 
latter fund.---dte HENDERSON ESTATR 
(1914), 14 BF. OT. RR. 401.---CAN. 

sy. Gift to the blind.) - A gitt by will 
to the blind, simpliciter, in uw good 
cbaritable gift.-.-Jée Bonv: BRENNAN 
nm A-G., (1029) V. —. 1. 3335 (1929) 
Argus L. kK. 300.— AUB. 


PART III. SECT. 4, SUB-SECT. 3.~--D. 

Li, - ee meee | Industrial School for 
Blind, B. Place *'-~** Royal Institution 
for Blind Incorporated” in RB. Place 
entilled.j—He Vosz, Pussic TRUSTER 
v. STRELH, (1026) 3. A. 3. RR. 218.-— 

Pp i.--—— Gift to Soctety for Prevention 
of Cruelty to Animuls in New Zealand—-- 
Several local secietics for prevention 
of cruelty to a ar pr a divided. }—~ 

e BUCKLEY, PUBLIC TRUSTEE». 
WELLINGTON SOOTY FOR PREVENTION 
OF CRUBLTY TO oe (ING.), [10283 
N. 4%. L. R. 148.—-N.Z. 


Cases 891a—104la. ENGLIsH AND Empire Dicest SupplEMENT. 


NATIONAL INCORPORATED ASSOON. (1923), 


58 L. Jo. 600. 

894a. ——— ‘‘ Diocesan Curates’ Aid Society ’’ 

— Testator resident in. Oxford — Oxford 

Diocesan Spiritual Help Society entitled.|— 

Re JOHNSON, GOODRICH v. OGLE (1893), 9 

T. L. R. 277. 

Add. Annotation :—-Distd. Re Patten, West- 

minster Bank v. Carlyon, [1929] 2 Ch. 276. 

Add. Annotation :—Generally, Refd. He Monk, 

Giffen v. Wedd, [1927] 2 Ch. 197. 

Add. Annotation :—Refd. Re Porter, Porter v. 

Porter, [1925] Ch. 746. 

Add. Annotations :—Refd. Brighton College 

v. Marriott, [1926] A. C. 192; Re Smith, 

res Trustee v. Smith (1931), 47 T. L. R. 

6. 

Add. Annotation :—Refd. Re Grove-Grady, 

Plowden v. Lawrence, [1929] 1 Ch. 557. 

Add. Annotation :—Refd. Re Monk, Giffen v. 

Wedd, [1927] 2 Ch. 197. 

Add. Annotation :-—Refd. Re Monk, Giffen v. 

Wedd, [1927] 2 Ch. 197. 

Add. Annotation :-—Distd. He How, How v. 

Tlow, [1930] 1 Ch. 66. 

981a. Gift to ‘‘ church ’’—Construed as gift to 
congregation—Not to edifice.|—e TYLER 
(1901), 45 Sol. Jo. 204. 

981b. —-—-~ Gift to institution —- ‘‘ Church of 
England.’’|-—Jte BARNES, SIMPSON v. BARNES 
(1922), [1930] 2 Ch. 80, n.- 99 L. J. Ch. 
380, n.; 143 L. T. 332, n. 

Ar nora: :—Folld. te Schoales, Schoales v. Schoales, [1930] 


906. 
908. 
024. 
932. 


933. 
945. 
948. 
962. 


9810. ----- --— — ‘Roman Catholic Church.’ ]-— 
Testatrix made a residuary bequest ‘ to the 


Roman Catholic Church, for the use thereof ”’ : 
—Held: the gift was a valid charitable 
bequest. — Ke ScHOALES, SCHOALES v. 
ScHOALES, [1930] 2 Ch. 75; 99 L. J. Ch. 377; 
san L. T. $31 5-46 T. L. R. 354; 74 Sol. Jo. 

986. Add. Annotation :—Refd. Re Stratton, Strat- 
ton v. A.-G., [1980] 2 Ch. 151. 

987. Add. Annotation :—Refd. Re Stratton, Strat- 
ton v. A.-G., [19380] 2 Ch. 151. 


Gift to Superior of Jesuit Church.|— 
Re BARCLAY, GARDNER v. BARCLAY, STEUART 
v. BARCLAY, No. 79a, ante. 

991b. ——-— ‘‘ To the rector of St. Thomas’ Roman 
Catholic Church of Newport.]-——in the Estate 
of Pesca (19380), 74 Sol. Jo. 59. 

999. Add. Annotation :—Refd. Re Clarke, Bracey 
v. Royal National Lifeboat Institution, 
[1923] 2 Ch. 407. 


1041. Add. Annotation :—Refd. Ke Robinson, 
Wright v. Tugwell, [1923] 2 Ch. 332 

1041a. ——- Condition subsidiary to main charitable 
object—-Performance of condition likely to 
defeat main charitable object—Condition dis- 
pensed with.|——Tecstatrix, who died in 1889, 
bequeathed £1,500 towards an endowment 
for a proposed evangelical church at B., 
provided certain conditions were carried out. 
An action was commenced for the adminis- 
tration of her estate, & on the further con- 
sideration thereof on Nov. 3, 1891, it appeared 
that amongst other conditions, which mainly 
related to the conduct of the services, it was 
made an “‘ abiding condition ”’ that the black 
gown should be worn in the pulpit, unless 
there should be an alteration in the law 
rendering it illegal. It further appeared 


991a. 





PART III. SECT. 4, SUB-SECT. 3.—E. 


898 ii. -—-—-Ciftto Presbyterian Church 
-——lentry info Union.|-—Re PATRIQUIN 
(N.S.), [1928)2 D.U. R798: on appeal, 
[1929] 2D. L. R197; BO NLS. ROSd3. 
-~-CAN. 

898 iti. --—- -———- ~-~-~—.] —Testatrix 
bequeathed to “ aged & Infirm ministers 
& widows of tho Presbyterian Church.” 
There was no fund in connection with 
the church Known as a fund for aged & 
infirm ministers & widows. By the 
United Church of Canada Act, tho 
Presbyterian Church in Canada becaimne 
mart of the United Church of Canada, 

mut after this union, a Presbyterian 

Church continued to exist that did not 
form part of tho United Church. 
Tostatrix was opposed to the union :— 
Held : tho bequest was not made either 
to the United Church nor to the con- 
tinuing Presbyterian Church: the 
exors. should have possession & control 
of the corpus & pay the income annually 
to a & infirm ministers of the con- 
tinuing Presbytorian Church & their 
widows.--- Re LoGGtix (1927), S3N. B. RR. 
395.-—CAN. 


B98 iv, —--- —-— —-—-.]}-- WEATHER- 
BY v. WEATHERBY (1927), 53 N. B. OR. 
403.---CAN. 

898 v, ----- ---— ---—.]—Held : the 


congregation could not take bequests ; 
by becoming a congregation of tho 
United Church of Canada at T., it had 
become something so different from the 
congregation for whose benefit the 
bequests were made, that it did not now 
cowo within the description in the will ; 
tho preaent congregation was not 
the same entity as the congregation 
which P. conteinplated as her bene- 
iloiary. As to the bequest to “* the 
Trustees of the TT. Presbyterian 
Chureh,”? it was to a ocorpn. which, 
oven if it continued to exist, was not 
bow one for carrying iuto cffect the 


testatrix’ object, & the same principle 


applicd as in the case of the other 


bequest.— MCLELLAN . FRABER & 
FRASER vt. MCLELLAN, [1930] S. CLR. 
$44; 3 2D. L. RR. 2415 affy., (1929) 
2D. L. R197; GON. S. RR. 843; 
varg., |1928}) 2D. L. h. 791.-— CAN, 


$98 v i. —-— Gift to Congregational 
Church— Entry into Union. }--- UNITED 
CHnuren vw. MurRpHy, (1931) 4 D. L. RR. 
452.---CAN. 


PART II. SECT. 4, SUB-SECT. 3.—G. 

az. Bequest to * Protestunt Orphan 
Girls’ Home "—LBequest taken by ‘* Pro- 
testanl Children’s Homes "'—Formed by 
amalgamation of ‘* Girls’ Home” ¢: 
** Protestant Orphans’ THome.’')—Fe 
CakRnkICK, [1929] 3 D. L. R. 3735 64 
O. L. 1h. 39.—CAN. 


PART III, SECT, 4, SUB-SECT. 5.—A., 

x i, -—-—— tft lo “ that church which is 
sound & evangelical ’’—Prior ift to 
Presbyterian  Church.)--'Testutor, a 
numster of the United Presbyterian 
Church of North America, after 
bequeathing $1,000 to the said church, 

yroceeded as follows: “I give for a 

ewish mission $1,000 to that church 
which is sound & evangelical in doctrine 
& pure in worship, using the songs of 
praise, the inspired book which can 
uwnite all nations,” etc. The evidence 
showed that this description applied to 
the suid church :—JHeld: not void, 
for uncertainty, for that testator clearly 
intended the said church aa the legatee. 
—GILLIKS v. McConocni® (1882), 3 
O. R. 203.—CAN. 

x li. -———- ‘* Homan Catholic Church in 
Canada’’—General Roman Catholic 
Church.|—Held : a bequest ta “ foreign 
missiona in connection with the Roman 
Catholic Church in Canada,” 
be paid to the general Roman Catholic 
Church,.to be used for foreign missions 
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ahould | 


in connection with that branch of the 
church which is in Canada, there being 
neo Roman Catholic Church in Canada 
as au separate entity.—Re UPTON (1913), 
24.0. W. 1h. 54; 4 0. W.N. 815; 9 
D.L. lt. 373.-- CAN. 


PART III. SECT. 4, SUB-SECT. 5.—-B. 


sa. Fund for maintenance d repair-— 
Repair of fabric— dad: conduet of services— 
& provision of furniture, Aa bg af: 
vessels.) —Re Boy (1924), 55 0. L. R. 
627.—CAN. 


PART Ill. SECT. 4, SUB-SECT. 6.—-.A. 


sd. Gift to ‘* parish priest ’”’—Curate 
temporarily in charge at time of death.|— 
N. by her will bequeathed the residue 
of her estate to the parish pricst of L., 
officiating at the time of her decease, 
to be applied by him for the benefit of 
the Roman Catholic Church in the 
urish as he, in his discretion, should 
hink fit, & in the event. of the failure 
of such bequest, testatrix bequeathed 
the said residue to the said parish 
priest of L., for his own use & benefit. 
Testatrix died within three months of 
the execution of her will, & as the 
roperty consisted almost entirely of 
and, the charitable bequest failed. 
‘There was no parish pricst of, L. at the 
time of the death of testatmx, but all 
the duties of the office were being dis- 
charged by the curate of the parish :~— 
Held: the curate was cntitled to the 
ultiniate residue bequcathed to tho 
parish priest for his own use & benefit. 
~~MCALLISTER tv. STEWART, [1931] 
N. I. §2.— IR. 


PART III. SECT. 4, SUB-SECT. 7. 


1007 i. Diserction of trusteea—Gift to 
war churitics—Not confined to Canada.) 
—Re HAMMOND (19%1),68 D L. K. 590; 
61 O, L. R. 149.—CAN, 


that in compliance with the conditions a | 
church had been erected at B. & the other 

conditions laid down by testatrix fulfilled, | 
except the condition as to wearing a black | 
gown, which condition was held by the judge | 
to be a continuing condition, but not an | 
legal one; & accordingly, the fund was | 
carried over to the credit of the action, the | 
separate account of ‘‘ the £1,500 endowment ' 
fund for the proposed B. church,” with liberty | 
for the incumbent & all persons interested | 
to apply as to the capital or income thereof. | 
This petition was presented by the present | 
incumbent asking that under a scheme or | 
otherwise the fund in ct. might be transferred | 
to the Ecclesiastical Comrs. Evidence was | 
adduced that the use of the black gown in . 
the pulpit was practically unknown in the 
diocese of the new church, & that its use was 
calculated to alienate the congregation & 
to defeat the main objects of testatrix, namely, 
the teaching & practice of ovangelical doc- 
trine & services:—Held: the condition 
requiring the wearing of a black gown in 
the pulpit was subsidiary to the main chari- | 
table object, namely, the endowment of an 
evangelical church at B., & as the per- 
formance ther+of had been shown to be imn- 
practicable the. condition might be dispensed 
with & the fund be transferred to the 
Ecclesiastical Comrs. as part of the endow- | 
ment of the church so erected as aforesaid.— 

Re RNoBinson, WRIGHT v. TuGwELL, {1923} | 
2 Ch. 332; 02 L. J. Ch. 340; 129 L. T. 627; | 
39 'T. L. R. 5093 67 Sol. Jo. 619. | 

1061. Add. Annolation :—Consd. Re Quintin Dick, | 
Cloncurry v. Fenton, [1926] Ch. 992. | 

1078. Add. Annotations :—Reld. I. R. Comrs. ». | 
Yorkshire Agricultural Soc., [1¥24, i K. B. 
641; Re Prevost, Lloyds Bank xv. Gicciays 
Bank, [1980] 2 Ch. 383. 

1080. Add. Annotations :—Refd. 1. R. Comrs. r. 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. K. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire (1926), 
42 T. 1. RR. 612; I. BR. Comrs. v. Yorkshire 
Agricultural Soc. (1927), 44 T. L. §. 59; Re 
Prevost, Lloyds Kank! v. Barclays Bank, 
[1930] 2 Ch, 383. 

1081. Add. Annotations :-—-Refd. I. RK. Comrs. v. 
Yorkshire Agricultural Soc., [1928] 1 K. B. 
611; Re Prevost, Lloyds Bank v, Barclay» 
Bank, [1980] 2 Ch. 383. 

1089a. Provision of knickers for all boys of 
district—Void.|—2te GWwyon, PUBLIC TRUSTEE 
v. A.-G., No. 266a, ante. 

1095. Add. Annotation :—Consd. Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 

1098. Add. Annotation :—Generally, Refd. Le 
Monk, Giffen v. Wedd, [1927] 2 Ch. 197. 
1098a. ———,.|—Re Monk, GIFFEN v. WEDD, | 

* No. 34a, ante. = 

1099. Add. Annotations :—Consd. Verge v. Somer- | 

| 
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ville, [1924] A. C. 496. Distd. Ite Gwyon. 
Public Trustee v. A.-G. (1929), 46 T. L. R. 96. 





PART III. SECT. 6, SUB-SECT. 4.—B. |: 





k i. --— 
estate of $99,000, of which 844,000 
was in real estate & Hudson Bay Co. 
shares. This latter sum was left in 
trust to supply an income for s Bishop 
of Cornwall or if such a Bishop was 
not elected within twenty-five years 


after testator’s death, the money sas | gift might 
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ege, at Lennoxvile, for the endow- 
.}~—Testator left an | ment of ua “Professorship of Nutura) 
| Science :—Held: there was an fin- 
i mediate gift for charitabic uses delayed 


i 
$ 
| secured debts were paid, &, therefore, 
vested at the death & effective in law, 
| though the poctiowes application of the 
j @ in suspease fur twenty- 


Vol. VI0I.—Charities. Cases 1041a—1189. 


1109. Add. Citation :-—127 L. T. 128. 


1114. Add. Annotation :—Refd. Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 


1115. Add. Annotations :—Consd. Re Deloitte, 
Griffiths v. Deloitte, [1926] Ch. 56. Apld. 
Se Knapp, Spreckley v. A.-G., [1929] 1 Ch. 
341. 


1116. Add. Annotation :—.1s to (1) Consd. Re 
Deloitte, Griffiths v. Deloitte, [1926] Ch. 56. 


1116a. Direction for accumulation—Discretion of 
trustees.]—The expression in a will of a wish 
that ‘the interest upon my investments 
may be allowed to accumulate . . .’’ followed 
by an indication of the charitable objects to 
which the accumulations are to be devoted 
does not: bind the trustees of the will. But it 
is a directory provision ; & the trustees ought 
to bear it in mind & generally to use their 
discretion so as to give effect to it. 

A will, after certain bequests, including a 
bequest. of residue in trust for ‘“‘ the Trustees 
of the S.M. Charities,” expressed a wish of 
testator that “the income upon my invest- 
ments may be allowed to accumulate for a 
period of twenty-one years or so long as the 
law will allow,” & then set out various charit- 
able objects in the town of S. which testator 
desired should thereafter benefit by such 
income only :—Held : the wish as to accumu- 
lation was not Innding, but was in the 
circumstances @ directory provision to which 
regard should be had in settling a secheme.-— 
fe KNAPP, SPRECKLEY vu, A.-G., [1929] 1 Ch. 
341; 98 TJ. Ch. 95; 140 TL. D533. 


1118. Add. Annotation :---Reftd. Re Monk, Giffen 
v. Wedd (1927), 187 L. T. 4. 


1150. Add. Annolulion :-— Refd. Me Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 


1186a. jJ—Testator gave the residue of his 
estate on trust to pay the income to his wife 
for life & after ber death to pay £3,000 to 
the Royal National Lifeboat Institution in 
order to defray the cost of building two life- 
boats, & he directed that after payment of 
certain legacies to hospitals the remainder 
of the residue should be paid to the aforesaid 
institution for the purpose of keeping the two 
lifeboats in repair & of replacing them when 
necessary, & that if the remainder of the 
residue should be insufficient for this purpose 
the institution might apply it to its general 
purposes. ‘The legacy of £3,000 was in- 
awleguate to provide two lifeboats :—Tfeld: 
on the death of the wife the £4,000 legacy 
failed & fell into residuc, & the institution was 
entitled to take the whole of the residue, 
after payment of the legacies to hospitals, & 
to apply it to its general purposes.—~Jte Breck, 
Crook v. Rovan NATIONAL JAIFEBOAT IN- 
STITUTION (1926), 42 'T. Ju. R. 245. 


1188. Add. Annotation :—Refd. Ite Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 


4189. Add. Annolations:——Distd. Re Beck, Crook 








ee 





at all, in whieh contingency there was 
a valid transfer to another charity at 


j se if to the University of Bishop’s | {ive years, or might ucver take cffcct 
{ 4 


the end of twenty-five years; & the 
! will did not offend agalust the rule 


TAIN'S eet 21 0. W. Tt. 866; 
3 QO. WwW. N, O11; 26 (). Ll. ht, 1633 
4D... fh. 737.--CAN. 


' as to the actual conveyunce til the | concerning perpctulties.—Re Moun- 


Jases 1199—1419. 


v. Royal National Lifeboat Institution (1926), 
42 T. L. R. 244. Refd. Re Monk, Giffen v. 
Wedd, [1927] 2 Ch. 197. 

1200. Add. Annotation :—Refd. Re Whitrod, Bur- 
rows Vv. Base, [1926] Ch. 118. 


EnGiisH AND Empire Dicrest SUPPLEMENT. 
1225. Add. Annotation :—Refd. Harper v. Hedges, 


[1923] 2 K. B. $14. 


1227. Add. Annotations :—Consd. Verge v. Somer- 


ville, [1924] A..C. 406.. Refd. Re Gwyon, 
Public Trustee v. A.-G. (1929), 46 L. T. BR. 96. 


eel 


Part IV.—Effectuation of Charitable Trusts by means of 


Schemes and the 


1248. Add. Annotation :—Consd. Re Patten, West- 
minster Bank v. Carlyon, [1929] 2 Ch. 276. 

1252a. -—— No trustees.]—-VERGE v. SOMERVILLE, 
No. 199b, ante. 


1264. Add. Annotation :—Refd. Re Robinson, 
Besant v. German Reich, [1981] 2 Ch, 122. 

1267. Add. Annotation :—Refd. Jte Robinson, 
Besant v. German Reich, {1931] 2 Ch. 122. 

1269. Add. Annotation :-—Refd. Re Robinson, 
Besant v. German Reich, [1931] 2 Ch. 122. 

1278a. ———- Object & trustee out of the juris- 
diction.]-— He RoBINSON, BESANT v. GERMAN 
Reicu, No. 23c, ante. 

1277. Add. Annotation :—Consd. Re Robinson, 
Besant v. German Reich, [1931] 2 Ch. 122. 

1278. Add. Annotation :—-Consd. fe Robinson, 
Besant v. Gorman Reich, [1{3]] 2 Ch. 122. 

1312. Add. Annotation :—Refd. Re Wood, Public 
Trustee v. Hood, [1931] 1 Ch. 240. 

1871. Add. Citation :—previous proccedings (1912), 
106 L. T. 205. 
Add. Annotation :—Genecrally, Refd. 
Monk, Giffen v. Wedd, [1927] 2 Ch. 197. 

1378a. ------.]-- Re HKDWIN RILEY CHARITIES (1930), 
70 1. Jo. 409. 

1882a. Gift for rebuilding & equipment of hospital 
—-Hospital partially rebuilt at  testator’s 
death.|—Testatrix gave a legacy ‘“ towards 
the rebuilding & equipment” of a hospital 
‘* to the satisfaction & under the direction ”’ 
of her exors. At the death of testatrix the 
hospital was almost entirely rebuilt, though 
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Cy-prés Doctrine. 


not equipped. The directors did not at any 
time direct the rebuilding or equipment :— 
Held: (1) the exors. could not give directions 
for works already completed, but if they gave 
their assent to proposed works of which they 
had a general knowledge they might apply the 
legacy towards such works when properly 
executed; (2) “ equipment ’”’ meant every- 
thing required to convert an empty building 
into a hospital; (3) no limit of time being 
fixed the discretion of the executors remained 
exercisable until the hospital was fully 
rebuilt & fully equipped.—He UNITE, 
EpwaArps v. SmiTH (1906), 75 L. J. Ch. 
1638; 54 W. R. 358; 22 T. L. R. 242; 60 
Sol. Jo. 239. 


1392. Add. Annotation :—-Consd. Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 


1394. Add. Annotation :—Refd. Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 


1895. Add. Annotation :—Refd. Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 


1396. idd. Citation :—-1 Ves. 243. 


Add, Annotation :—Refd. Re Hood, Public 
Trustee v. Hood, [1931] 1 Ch. 240. 


1404. Add. Annotation :—Refd. Re King, Kerr v. 
Bradley, {1923] 1 Oh. 243. 


1412. Add. Annotation :-—Refd. I. R. Oomrs. v. 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. R. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire (1926), 
42'T. L. R. 612. 
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PART IV. SECT. 1, SUB-SECT. 1.—~—A,. 

pi. —— Funds insufficient.) — Re 
MITCHNER, [1022] St. R. Qd. 39.— 
AUS. 

p fh --—~— Legalee uncertain.)-— 
Tostator, domiciled & dying in Ireland, 
bequeathed shares to ‘tho Director 
of the Afrioan Mission.”’? There was 
no society known as “tho African 
Mission,” & no individual with the 
official dosignation of ** Dirvotor of the 
African Mission.’’ There were, how- 
over, two societios which carried on 
minissionary work in Africa, one of them 
betug known in “Phe 
Society of oan Missions,” its 
pee officer being the “ Provincial.”’ 
The other Society possessed an Irish 
Mission to Africa of which the principal 
officer was the ‘‘ Secretary,’ who was 
ulso described.in a French publication 
of the Soatety as “‘ Directeur.” Testa- 
tor, had been on terms of intimacy with 
tho latter officor, & had sent him a 
subsoription, & in his letter onalosing 
tho subscription he referred to “ the 
needs of your great African Mission.”’ 
‘Yostator had also known the Provincial 
«wf the former Society, had discussed ita 
work with him, was in re receipt 
of ita publication, called the “ African 
Miasloner,’?’ & had also contributad, 


although «w much smaller amount, to 
its funds :—Held: the gift was a good 
charitable bequest for the propagation 
of the faith in Africa; & it should be 
referred to Chambers to settle a scheme, 
with the approval of the Attorncy- 
Gonoral.—Re MULOAHY, BUTLER 0. 
pee asin 11931) I. R. 239.—-IR. 

ri. ——.}—He WRIGHT (1923), 56 
N.S. R. 364.—-CAN. 


PART IV. SECT. 2, SUB-SECT. 2.—A. 
1372 v. —~—.)—Re McNas, [1925] 

2D. L. R. 1100: 56 0. L. nl 676; 

affo.. 55 O. lu. R. 838.—CAN, 

ieee (Altes (ea) D ie 1008 ¢ 

(1997) 2'W. W.R. 113.—CAN, ; 


ab. Purpose unnecessary—Fund to 
establish — free school—Free _ school 
established statute.}—R. v. CUTLER 


(circa 1876), R. KH. D. 159.—CAN. 
PART IV. SECT. 2, SUB-SECT. 2.— 
C. (b). 


ad. Hosted ceasing to exist-——Work 
of hostel undertaken by Government— 
Przsineon Godse ee Ben eo oak 
N e e . : 

51 0. L.-R. §00.—OAN, 


a4 


PART IV. SECT. 2, SUB-SEOT. 2.—D. 


co i. ---An association, avhich 
had managed un institution for the 
education & training of destitute boys 
in an industrial training ship, owing 
to change of circumstances, whereby 
it was no longer possible to carry on 
the institution usefully, was wound up. 
A potition was presen to the ct. 
craving approval of a scheme for the 
funds to be transferred to nine trustees, 
of whom seven should be nominated 
by the existing executive committee 
& tho remaining two by two local 
shipowners’ associations, with pewer 
to assume now trustees from time to 
time, but vacancies among the trus 
appointed by the shipowners’ associa- 
tions to be filled by persona nominated 
by these bodies. he ct. sanctioned 
the scheme, being satisfied that in the 
particular circumstances of the. case 
sufficient provision bad been made in 
the constitution of the trust for the due 
administration of the funds in tho 
future.—Cr1YpE INDUSYRIAL TRAINING 
Sap Assocn., (1925) 8. C. 676.—8COT. 

sk. Persons eligible to act as ad- 
mintstraiors no longer Hig eas ae 
Trustees prescuted a petition in which 
thoy stated that the administration of 
a fund had become 





unworkable 


Vol. Vill.—Charities. Cases 1494—1582a. 











1424, Add. Annotation :—Retd. Re Chapman, the church, or for both purposes, & that, there 
Hales v. A.-G., [1922] 2 Ch. 479. being a Roos sae sl ganar et any sur- 
— = lus must be applied cy- — BERTSON, 
14240, — Alternative non-charitable gitt.] Porin D, CHAMBERLIN, [1930] 2 Ch. 71; 99 
Testatrix by her will appointed an exor. ‘ aT me "nT 
& after giving various pecuniary legacies, Ll. J. Oh. 284 3 143 L. T. 38 3 46 'I'’. L. R. 276. 
including two for charitable purposes, & | 1449a. ——— Alternative non-charitable gift.) 
£100 to her exor., she left in blank the name —Re OnarMan, Haus v. A.-G., No. 1424a, 
of her residuary legatee. By a codicil testatrix ante. 
desired that her residue should be “ applied | 1453. Add. Annotation :—Refd. Re Monk, Giffen 
for charitable purposes as I may in writing v. Wedd, (1927] 2 Ch. 197. 
direct, or to be retained by my exor. for | 1457a. Particular purpose completed—Result- 
such objects & such purposes as he may in ing trust of surplus.]—By his will, made in 
his discretion select, & to be at his own 1876, testator gave £5,000 Consols to Cam- 
disposal.’ She left no written directions as bridge University, to be transferred to the 
to the charities to be benefited :—Held: (1) University if accepted “upon trust to be 


no good charitable trust was declared, the 
exor. having a discretion to devote the 
residue to objects & purposes other than 
charitable ; (2) the trust for those objects & 


applied for the express purpose of carrying 
on to completion & publication my Etymo- 
logical Dictionary of Anglicised Foreign 
Words & Phrases,’’ should the same be in- 


purposes was too indefinite for the ct. to complete at the time of his decease, they 
execute, & there being no direct gift to the applying the annual dividends towards the 
exor., the added words “to be at his own completing & publishing of the dictionary. 
disposal” were not sufficient to enable tho Testator constituted one of oa exors. resi- 
ct. to hold that the exor. took the residue | duary legatee & died in 1880. “The University 
beneficially, & he held it as trustee for the accepted the bequest on the terms & for the 
next of kin.-- he CHAPMAN, Haus v. A.-G., purpose specified, & published the dictionary 
[1922] 2 Ch. -79; 91 L. J. Ch. 527; 127 in 1802. After all payments had been made 
L. T. 616 ; 66 sol. Jo. 522, OC. A. in connection with the publication there 
: See, also, No. S41a, azite. remained over a surplus of £1,161 14s. 10d. 
1481. Add. Annotation :—Asto(1) Consd. Re Cammell, Ce ee ee oe ar 
Public Trustee v. A.-G. (1925), 69 Sol. Jo. 345. of the dictionary. Upon a summons by the 


University asking how this surplus should 


1434. Add. Annotation :—-Consd. fe Patten, West- be applied :—Held: in the absence of any 
minster Bank v. Carlyon, [1929] 2 Ch. 276. general charitable intention to be gathered 
1444a. Fund for erection of stained glass window— from the terms of the hequest there was no 
Surplus applied to additional stained glass room for the application of the doctrine of 
windows.|—/ie Kina, Kern v. Brad Ley, No. cy-pres, & there was a ein pt trust for 
3a, ante. testator & those claiming under him of the 
1444b. Gift for restoration or maintenance of surplus moncys.---Re STANFORD, CAMBRIDUE 


church. ]-—-Testatrix bequeathed her resicuc : ‘T Oh, 100 anos ] ae ae a 
‘to be used towards the restoration or main- 68 S 1. 5 BY. oe Ge et, 
tenance of ” a certain church :—Held: she SE ae ata 

intended that the residue should be used | 47”efetions:—- Distd, Re Robertson, Colin». raat 


: : : 1950) 2 Ch. 7). Refd. dtc Monk, Giffen vo. Wedd, [1027 
either for the restoration or maintenance of , Chote : 


oe ee 


Part V._-Trust Property after Trust created. 


1480, Add. Annotation :—As to (2) Refd. Under- | Orphans of Medical Men, I. K. Comrs. v. 
wood v. Bank of Liverpool, Underwood v. Medical Charitable Soc. for West Riding of 
Barclays Bank, [1924] 1 K. B. 775. Yorkshire (1926), 136 1. 'T. 60. 





1508. Add. Annotation :—-N.F. Nicholson v. Mng- | 1532a. ..--- Settled Land Act, 1925 (c. 18), ss. 29, 
land, [1926] 2 K. B. 93. 94.) —The trust decd of a charity placed the 
1511. Add. Annotations :—As to (2) Consd. Toates | entire management & control of its property, 


v. Toates, [1026] 2 K. B. 30. Refd. Jee 
Blake, Re Minahan’s Petition of Right 
(1931), 100 L. J. Ch. 251. Generally, Refd. 
I. R. Comrs. v. Soc. for Relief of Widows & 


which, whether land or investments, was all 
revenue, in the hands of a sole trustee, in 
whom it was vested with full power to sell 
& give receipts for the purchase-money :--- 


i 
i 
i 
| 
{ 
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to be impracticable to spend on the | PART IV. SECT. 2, SUB-SECT. 3. 

objects so prescribed, the ct., at the sp. Adminisiration of charity be- 

sult of the Advocate-General of | coming inercasingly arduous ds dis- 

Bengal, at the relation of the 1 reasurer | courageinyg, | —~ It is nob a legitimate 

for Charitable EKudowments, & with | ground for the application of the 

the consent of the author of the trust, | doctrine of ey-prés sucrely that the 
{ 


— re oe ie 


through lack of effective machinery for 
carrying it on, as owiug to a change in 
local conditions, persons cligible to act 
as administrutors were no. longcr 
available, & craved the ct. to authorise 
a transfer of the fund to a genera} 
trust having similar objects. The ct. 








| gave Jeave for the extension of the | adininistration of a charity has become 
anthorised the transfer. — Rosy | ubjecta of the trast su as to apply the | increasingly ardugun & | discoursging 
CANADIAN FUND TRUBTEES, (1924) | surplus to such other purposes a3 tho In ite results.----dte GLASGOW DOMESTIC 
S. C. 352.—SCOT. a Se gee ark the cy-pres | TRAINING SCHOOL, [1923] S. C. 892.— 
| principie.—-ADVOCATE - GENERAL OF COT. 
PART IV. SECT. 2, SUB-SECT. 2 —E. | Mead vy. WEBB-JONNSON (1924), acted 
g i. Surplus appre to such other | {. L. R. 52 Cale. 503.--IND. 


PART V. SECT. 1, SUB-SECT. 4. 
urposes as ahould 


1502 iii. Whether churittes wiihin 
Real Properly Limilation Act, 1833 
(ce, 27)~~derpreas trust--—Charyes.)—--Re 
can KATATE, (1900) 1 IT. R. 136, 
1 aor: . 


id be decmed proper.}— 

Vhere, after satisfying the prescribed sn.’Erection of church tower— Surplus 
objects of a certain cliuritable trust, | applied to building Sunday achoul.)— 
there remained a surplus income of | Rowk & Brown v. PUBLIC TRUBTER, 
the charitable fund which if. was found | {1928} N. Z. L. R. 54.---N.Z. 
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Cases 1582a—2146a. ENGLISH AND Empire Dicest SupPLEMENT. 


Held : 
under his trust deed & give a receipt for the 
purchase-money without resorting to his 
life tenant powers under sect. 29 of the above 
Act at all; (2) in any case the proceeds of 
sale would remain revenue & would not 
become capital money arising under the Act ; 


Se 


(3) sect. 94 (1) had no application.—Re | 1609. 


Bootn & SouTHEND-ON-SeA Estates Co,’s 
CONTRACT, [1927] 1 Ch. 579; 96 L. J. Ch 
272; 43 T. L. R. 384; sub nom. Bootu v. 
SOUTHEND-ON-SEA ESTATE Co.’8 CONTRACT, 
137 L. T. 122. 

1545. Add. Annotation :—As to (2) Consd. Re 
Child Villiers’ Appln., Villiers v. <A.-G., 
[1922] 1 Ch. 394. | 





(1) the trustee could sell the land | 1549. Add. Annotations :—As to (1) Consd. I.. RB. 


Comrs. v. Glasgow Musical Festival Assocn. 
(1926), 11 Tax Cas. 154. Aa to (2) Refd. Re 
Child Villiers’ Appln., Villiers v. A.-G., [1922] 
1 Ch. 394; Re Booth & Southend-on-Sea 
Estates Co.’s Contract, [1927] 1 Ch. 579. 


Not decreed.|—-SOMERVILLE v. CHAP- 
MAN (1779), 1 Bro. C. C. 61; 28 E. R. 985. 





Annotations :—Expld. A.-G. v. St. John’s Hospital, Bath 
(1865), 1 Ch. App. 92. Refd. Browne v. Tighe (1834), 2 
Cl. & Fin. 396. 


1670. Add. Annotation :—Generally, Refd. Sun 


Permanent Benefit Bldg. Soc. v. Western 
Suburban & Harrow Road Permanent Bldg. 
Soc. (1921), 9L LJ. Ch. 74. 


Part Vil.—Trustees. 


1847, Add. Annotation :-—Retd. Re How, Ilow v. 
How, [1930].1 Ch. 66. 


1870a. Powers under Settled Land Act, 1925 (c. 18), 
s. 29--.- Powers of sale under sects. 29, 94.]--- 
Re BoorTn & Sourmenn-on-Sea Hsrarics 
Co.’s Contrracr, No, 1582a, anle. 


1870b. ~ ---- To what trusts applicable—-Public 
trusts-- Trust of: society within Literary & 
Scientific Institutions Act, 1854 (c. 112).]--- 
Trusts of land belonging to an unincorporated 
society, confined to ment-ers paying an 


annual subscription, & the object of which is 
the encouragement of literature, science & 
art, & which comes within Literary & 
Scientific Institutions Act, 1854 (c. 112), 
are “public trusts ’’ within Settled Land 
Act, 1925 (ec. 18), s. 29, & the trustees, 
appointed by decd since 1925, have the 
powers conferred on them by that sect.—/te 
CLEVELAND LIrKRARY & PHILOSOPHICAT, 
Society’s LAND, BoLciow v. LAGGHTON, 
11981] 2 Ch. 247: 100 1, J. Ch. 8685; 145 
J. 7. I86, 


Part IX.--—durisdiction over Charities. 


1998. Add. Annotation :—Refd. Re King, Kerr v. | 
Bradley, [1923] 1 Ch. 243. 


2015. Add. Arnnolation :——Refd. Rh. v. All Souls 
College, Oxford (1681), Skin. 13. 


2111a. 8. P. kx p. BULLAR (1857), 28 L. TI. O. S. 
260; 213. P. Jo. 84. 

2187. Kor the existing paragraph substitute the 
following paragraph :— 


Not exempt---Gift of land to mixed charity at | 
date of determination of question by com- 
missioner—Not mixed charity at time of 
donation.|—In order that a donation or be- | 
quest may come within the provision in| 
1853 Act, s. U2, exempting from the juris- | 
diction or control of the Charity Comrs. a 
donation or bequest made to a “ mixed 
charity "-—i.c. a charity maintained partly 
by voluntary subscriptions & partly by 


of gift & the determination by the ct. of the 
question of exemption. 

Land within the registered arca was con- 
veyed to a charity which at the time, although 
possessed of other income-bearing land, was 
not also maintained by any voluntary sub- 
scriptions. After the application for regis- 
tration & pending the determination of the 
question of exemption by the ct., voluntary 
subscriptions were received & tho charity 
became a mixed charity :—Held: the land 
not having been given to a charity which at 
the date of gift was a mixed charity, was not 
exempt from the jurisdiction or control of 
the Charity Comrs., & a restriction must be 
entered on the register against a disposition 
of the land without their consent.—Re CHTLD 
VILLIERS’ APPLICATION, VILLIERS v. A.-G., 
[1922] 1 Ch. 394; 91 L. J. Ch. 473 ; 126 L. T. 
655; 38 T. I. R. 291; 66 Sol. Jo. 266, C. A. 


income from endowment-—it must be a | .nnotation -—Apld. Re Shakespeare Momorial Trust, Lytton 
8) 


donation or bequest to a charity which is 


already, at the date of gift, a mixed charity. | 2146a. 


It. is not sufficient to bring the donation or 
bequest within the exemption for the charity 
to become a mixed charity between the date 











aeananae “as 


v. A.-G., [1923] 2 Ch. 398. 


Land purchased out of donatlon— 
Donation before first annual subscription.j— 
Re SHAKESPEARE MEMORIAL TruSsT, «LYTTON 
(KARL) v. A.-G., No. 73a, ante. 
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had reasonable apprehension of his 
death, & it is always subject to the 
condition that, if the appointor 
recovers, the transfer Is not to operate ; 


PART VII. SECT. 2, SUB-SECT. 2. 


at. Puwer of appotnting successor—- | 

Reasonable apprehension of death— | 

Implied power of revocation.}—Where 

power is given to a trustee to appoint | not expressly reserved in the deed, such 
ix suceossor “at his death’ for a adeed should always be deemed to be 

fees charitable trust, there should, | subject to a power of revocation by 
the appointment ia made infer vivos 

to take effect at once, be proof of cir- 

cumstances showing that the appointor 


implication.—CHOCKALINGA MOUDALIAR 
I. L. R: 51 Mad. 720.—IND. woes 


36 


& even if the power of revocation is trust for A., B 


Ww 
wv. DuraiswaMr MUDALIAR (1927). ee (1915), 
{ -W.R 


PART IX, SECT. 3, SUB-SECT. 2. 


sv. Enforcement of provision for 
schism.)-—-When property is given in 


& C., etc., forming an 


association for fraternal & benevolent 
wurposes, if the instrument provides 
or the case of a schism then the ct. 

ill act upon it.—LINDSAY v. EMPY 


32 W. L. R. 246; 9 


23 D. L. R. 877.—CAN. 


e 


Vol, VIll.—Charities. Cases 2224—2576. 


Part X.-—Practice. 


2224. Add. Annotution:—Refd. Key vy. Bastin, | 2358a. - ——- Not petition for payment out of funds 

[1925] 1 K. B. 650. in court of money for completion of purchase 

252. Fe eae ey 3 : of- land.j—ka p. St. BArtTHOLOMEW’S 

eee aes ee Rofd. Key ». Bastin, | HOSPITAL (GOVERNORS) (1928), 72 Sol. Jo. 

225, 

2271. Add. Annotation: . Refd. Re Ilow, How x. 2537. Add. Annotation :—Refd. Re Monk, Giffen 
How, [1030] 1 Ch. 66, v. Wedd, [1927] 2 Ch. 107. 

2283. Add. Annotation :—Refd. Ite Monk, Giffen | 2576. Add. Annotation :—Retd. Re Monk, Giffen 
v. Wedd, (1927] 2 Ch. 197. v. Wedd, [1927] 2 Ch. 197. 
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Cases 12a—27b. 


12a. 


18. 


19. 
20. 


21. 


24. 


¢ 


Eneuisu aND Empree Dicest SupPLEMENT. 


GHOSES IN ACTION. 


Part I.—In General. 


—SALWAY v. SAL- 


Rentcharge—Arrears of.]— 
Amb. 692; 21 


way (1770), 2 Dick. 434; 
E. R. 338. 

Add. Annotations :---Distd. Baker v. Archer- 
Shee, [1927] A ©. 844; A.-G. v. Belilios, 
[1928] 1 K. B. 798. Refd. New York Insce. 
vw. Public Trustee, [1924] 2 Ch. 101; Brassard 
vw. Smith, (1925] A. C. 371; Herbert v. I. R. 
Comrs., I. KR. Comrs. v. Herbert (1925), 9 
Tax Cas. 593; Daw v. I. R. Comrs., Duff 
Dunbar v. I. 2. Comrs. (1928), 14 Tax Cas. 58. 
After this casc add ‘‘ Patent.]—Sce PATENTS.”’ 
Add. Annotations; —-Dbtd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 
Refd. New York Life Insce. v. Public Trustee, 
[1924] 1 Ch. 16. 

Add. Citations :--—FAVORKE v. STEINKOPFF, 
[1922] 1 Ch. 174; sub nom. Re STEINKOPFY, 
FAVORKE v. STEINKOpPFF, 91 L. J. Ch. 165; 
126 L. T. 597. 


Add, Annotations :—Consd. Royal Trust Co. 
v. A.-G. for Alberta (1929), 46 T. L. R. 25. 
Refd. New York Life Insce. v. Public Trustee 
(1924), 98 IL J. Ch. 449; Republica de 
Guatemala v. Nunez, [1927] K. B. 669. 

Add. Annotations : — Consd. Republica de 
Guatemala v. Nunez, [1927] 1 K. . 669. 
Refd. New York Life Insce. v. Public Trustee 


_ (1924), 93 L. J. Ch. 449. 


25. 


27. 


27a. 


Annotat 
(1930) 4 Ch, 407. 


arb. 


Add. Annotations :—Apld. New York life 
Insce. v. Public Trustec, [1924] 2 Ch. 101; 
Richardson vo. Richardson, {1927} P. 228. 
Add. Annotations :—<As to (1) Consd. Favorke 
vy. Steinkopfl, [1922] 1 Ch. 174. As to (2) 
Refd. Favorke v. Steinkopii, [1922] 1 Ch. 174. 
Assignment executed abroad—-Of debt payable 
in England.}|—W here an assigniuent of a debt 
duc from an English debtor & payable on 
demand in England is made in a foreign 
country between two citizens of that country 
domiciled there & subject to its laws but is 
invalid by the law of that country, it is not 
to be held valid in this country merely 
because it is in accordance with the require- 
ments of Knglish Jaw.--REPUBLICA DE 
GUATEMALA wv. NUNEZ, [1927] 1 1K. B. 660; 
98 L. J. K. B. 4413 186 L. I. 748; 438 
a L. R. 1873 71 Sol. Are 35, CLA 


ons :—Folld. Re Anziani, Herbert t. Christopherson, 
Refd. Richardson «. Richardson, (1927) 


—— Exercise of power of appointment over 
sum in England.]—An assignment, executed 
in a foreign jurisdiction by a person there 
domiciled, of a chose in action locally situate 
(so far as a chose in action can be) in Ling- 
land, is void if the assignment is void on 
ore of substance according to the local 
aw. —~ 

A document executed abroad in exercise of 
powers of appointment conferred by settle- 
ments executed in accordance with English 


sak & es Deveted to be Anvendes to opceate 


both as an assignment & as a will, may take 
effect as a conveyance inter vivos of the pro- 
perty of the person executing it. 

Upon the marriage of testatrix, who was 
born in Italy, to an Italian, two settlements 
of property belonging to her, hereinafter 
respectively called the ‘“‘A’”’ settlement & 
the ‘‘B”’ settlement, were executed. The 
‘A’? settlement comprised proceeds of sale 
of English freeholds conveyed two the settle- 
ment trustees on trust for sale, & invest- 
ments & other moneys, the whole fund being 
settled on trust to pay to the husband during 
the joint lives of himself & testatrix, £500 a 
year, & subject thereto to pay the annual 
income to testatrix for life without power of 
anticipation, &, after her death, to raise 
£50,000, as she should by deed or will 
appoint & pay the sum so raised to such 
persons as she should appoint. The “B” 
settlement comprised certain freeholds & 
certain moneys which were settled on trust 
to pay the income to testatrix for life, & 
after her death as she should appoint. Both 
were English in language & form, & the 
trustees were resident in the United Kingdom. 
By a deed of Dec. 10, 1908, to which her 
husband & the trustees of the “A” settle- 
ment were parties, testatrix appointed that 
the residue of the £50,000, which she then had 
power to appoint under the ‘ A ” settlement 
should be charged upon & raised out of the 
property subject to that settlement, &, after 
her death, should be held in trust for her 
absolutely as her separate estate. By a deed 
of May 23, 1912, between herself, her husband, 
& the ‘B” settlement trustees, testatrix 
appointed that, after her death, &, until then, 
subject to her life interest, the property com- 

rised in the “ B” scttlement should be held 
»y the trustees upon trust to pay sums which 
she or her husband should become liable to 
pay to them under certain covenants of 
indemnity in the deed, &, subject thereto in 
trust for testatrix, her heirs, administrators 
& assigns. Testatrix & her husband lived 
in Italy, & she was domiciled there at the 
date of her death. On July 28, 1927, being 
then domiciled in Italy, she executed an 

“ appointment & assignment,” expressed to 
be supplemental to the ‘‘ A ”’ settlement, the 
‘B ” settlement, & the deed of Dec. 10, 1906, 
& expressed also to be intended to operate as 
an assignment inter vivos & as a will. By it, 
she appointed & assigned the property com- 
prised in those documents, subject to certain 
subsisting trusts, to the trustees*of the 
appointment & assignment whom. she 
appointed exors. upon trust for the payment 
of certain debts & legacies, & she gave the 
final residue to one of the trustees absolutely. 
After the death of testatrix leaving no other 
testamentary disposition, the deed of appoint- 
ment & CRS en ERY was etnies | to pcneopeve 


PART L SECT. 1, SUB-SECT. 2. 


af. Add “ reved. 17 O. R. 574.” 
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s. Add“ 


reved. in part 4 A. R. 267.” 
es 


58. 
63, 


67. 


78. 
77a. 


78. 


in the United Kingdom :—Held: (1) the 
deed of appointment & assignment so far as 
it pes to assign movable property was 
subject to the law of the country in which it 
had been executed & in which the testatrix 
was domiciled, ¢.e. to Italian law, & that, 
being null & void in Italian law, it did not 
effectually assign the remainder. of the 
£50,000, appointed by the deed of Dec. 10, 
1906; (2) the appointees of the sum of 
£50,000, were not persons entitled to im- 
movable property. Their right, which was 
to require the trustees to pay the amount, 


Vol. VIL—Choses in Action. Oasea 27b—O4, 


was a chose in action in the nature of a 
movable; (3) the deed of appointment & 

i ent, as it was expressed to be in- 
tended to operate as an assignment as well 
as a will, could take effect as a conveyance 
inter vivos of the immovable property of 
testatrix situate in England.—He ANZIANI, 
HERBERT v. CHRISTOPHERSON, [1980] 1 Oh. 
407; 99 L. J. Ch, 215;. 142 L. 'T. 570. 

After this case for ‘* Assignments executed 
abroad.}—See Nos. 459-462, 504, 505, post,”’ 
read ‘' -—~-.}—See, also, Nos. 459-462, 504, 
505, post,” 


Part Il——Assignment in General. 


28. Add. Annotation :—Refd. Public Trustee v. 


Elder, [1926] Ch. 776. 


; 40. 





Add. Annotation :—Refd. National Provincial 
& Union Bank of England v. Lindsell (1921), 
91L. J. kK. B. 196. 


Part Ill—What may.be Assigned. 


Add, Annotation :—-Refd. Re Bower- Williams, 
Ex p. Trustee, 11927) 1 Ch. 441. 

Add. Annotations :—As to (1) Refd. Cottage 
Club Estates v. Woodside Estate Co. (Amers- 
ham) (1927), 97 L. J. K. B. 72; Re Wait, 
[1927] 1 Ch. 606; Earle v. Hemsworth 
R. D.C. (1928), 140 L. T. 69. 


Add. Annotations :——-Consd. Bank ef Liverpool 


& Martins v. Holland (1926), 48 T. L. lt. 29. 
Distd. Earle v. Hemsworth R. D. (1. (1928), 44 
T. L. R. 605. 

Add, Annotation :—As to (2) Apld. Furie v. 
Hemsworth lt. D. C. (1928), 140 L. T. of. 
Retention money.}] — Held: 
retention money under a building contract. 
although not becoming payable until a later 
date than the assignment, constituted a 
debt or legal thing in action which could be 
assigned, & could be sued for in an action 
without joining the assignors as partics.--- 








'G. & T. Karwe, Lrp. v. HLesswourh Runan 


DisTRicr CoUNCIL (1028), 140 L. T. GY; 44 
T. L. R. 758, C. A. 


Add. Annotations :—Refd. Performing Right 


80. 


Soc. v. London Theatre of Varicties, [1924] 
A. G.1; Re Wait, [1927] 1 Ch. 606. 

Add. Annotation :~-~.As to (2) Refd. Allvomeine 
Versicherungs-Gescllschaft Helvetia v. Ger- 
Ae Property Administrator, [L031] LK. B. 
G72. 

Add. Annotation :-~Apld. Karle v. Hemsworth 
R. D.C. (1928), 140 1. T. 69, 


Add. Annotation ;—Refd. Gray v. Spyer, 
'1922] 2 Ch. 22. 


84, Add. Annotation :—Refd. Norwich Union Fire 


Tnsce. Soc. v. Colonial Mutual Fire Insce., 
[1922) 2 Kk. B. 461. 


Add. Annotation :---Refd. Rye v. Purcell , {1026 ) 


IK. B. 446. 

Add. Annolalion :---Refd. Edwards v. Motor 
Union Insce., [1922] 2 K. B. 249. 

Add. Annotation :—-Refd. Gottliffe uv. Kdel- 
ston, [1930] 2 K. B. 378. 

Add. Annolation :--—Consd, Re Lioyd’s Furni- 
ture Palace, Evans v. Lloyd’s Furniture 
Palace, [1925] Ch. 853. 


PART IIL SECT. 2, SUB-SEOT., 1, 
si, ——- ---Tbhe judgment of a 
foreign ct. creates a dobt, & 1s prima 
facie assignable. — MUHAMMAD Mot1- 
DREN tv. CHINTHAMANI CHETTAR (1929), 
I. L. R. 52 Mad. 503.-—IND. 


PART Ul}. SECT. 2, SUB-SECT, 3. 


77 i -}—M. who had con- 
tracted with defts. to do certain work 
for them, ve an order upon defts. 
in favour of H. & M., who assigned it to 
pitfs. to pay to H.& M. ‘any moneys 
due or to bosonic dueon my contract... 
in cousideration of moncys advanced 
by them to me for the purpose of 
financing this contract.”  Defts. 
acknowledged the receipt of the order. 
Afterwards certain ayments were 
made by defts. to sub-contractors on 
M.’s direction, certain costa in the 
action were paid to solrs. & exeoution 
re) tors of M. attached moncys in 
defts." hands payable upon the con- 
tract. whereupon an interpleader issue 
was tried :—Held: the order 
under which plitfs. claimed wae not a 
legal assignment of an existing c 





—— 





{n action nor an assignment of the con- 
tract: it was nothing more than an 
equitable assignment of a fund not yet 
in existence.—- INTERIOR TRUST Co. 
vw Kaskx BorRveR UTILITIES COoM- 
ie (1928), 62 O. L. Ft. 551.~~— 


78 i. Afoney accruing to assignor by 
will.|~--An amount which exors. are 
directed by the will to pay for the 
mnaintenance & education of an infant 
may be assigned by the person to whom 
they have beoeme liable thercfor.— 
Fle GRANT ESTATE, MULLIN & MULLIN 
yp. ANNABLE, [1928] 1 W. W. RB. 894; 
22 Sask. L. R. 483.—CAN 


PART II}. SECT. 8. 


sa. To cimetruct tramway acroas 
grantor's land-— Assignable. }-——-McDow- 
aoe 4 PRDDL&, [1923] N. Z. L, RK. 987. 


sb. 7'o execute leasc.}-—A right arising 
under an agreement with an owner of 
immovable property to call upon 
execute a lease is a chose in 

action, and as such wovable pro- 
perty.—-WEARNE BROTHERS v. RUSHA 


39 


ENGINEERING WorkKs# (1928), I. L. RR. 
7 Kan, 144.—-IND, 


PART III. 6ECT, 4. 


965. Claim to compensation-— Damage 
to landa— Assignable.J—By erection uf 
a public work, a dam, the Crown 
expropriated the right to flood the 
land of V., who subsequently sold the 
property to H., with the right to 
recover compensation from the Crown : 
—iield: it wus not an assignment of 
litigions rights, & A. was cntitled to 
recover compensation. -- HR. v. Tyr 
(1921), 69 D. L. R.178; 21 Exch. C. 
Rh. 76.—CAN. 

96 ii. --~.}+~—Hy a clause in a Jeuse 
it was provided that in case the de- 
mised premises should bo resumed by 
any authority, then vut of the com- 
wDAALION ars te payable to the 
lessor & Jessec, the lessor shall Le en- 
titled to recefve £8,410, & in addition 
£300 per annum or ® proportionate 

art thercof for the unexpired term of 
the lease & the Iessco shall be entitled 
to the balance :—Held: the clause ii 
the lease did not operate as an equit- 


Cases 106a—204a. 


wa 


106a. ——— -——— Grantee bound to attend at 
. specified place to recelve payments & give 


110a anata 


191. 
193. 
195. 


200. 


receipts.|,—Held: assuming such condition 
to be a valid one, there was nothing to prevent 
the grantee from assigning the annuity to a 
third person.—ARDEN v. GOODACRE (1852), 
110. B. 888; 21 L. J.C. Pp. 129; 18 L. T. 
O. 8. 208; 16 Jur. 529; 138 E.R. 728. 


-]|—Testatrix by her will, dated in 
1862, gave a fifth share of her residuary 
estate to her daughter W. for life, with 
remainder to her children, but if she should 
die without issue, which event happened, 
‘‘ her share to go to her next of kin as if she 
had not been married.’”’ In 1866 J., another 
daughter of testatrix, married, & by her 
marriage settlement covenanted that any 
real or personal property to which she then 
was entitled for any estate or interest what- 
soever in reversion, remainder, or expectancy 
should be settled upon the trusts of the 
settlenent. W. died in 1912 without issue, 
& leaving J. her sole next of kin:—Held: 
the interest which J. had at the date of the 
settlement in the settled share of W. was 
either a mere spes successionis, or must be 
treated as such, & was not assignable at 
law.—Re Munaeg, [1014] 1 Ch. 115; 83 





Add. Annotation :—Apld. The Zigurds (1931), 
47'T. LR. 625. 


ENGLISH AND Empire Drorst SupPLEMENT. 


L. J. Ch. 248; 109 L. T. 781; 58 Sol. Jo. 
117, O. A. 


Annotation :—Refd. Re Lind, Industrials Finance Syndicate 
©. Lind, [1915] 2 Ch. 345. 


114. 
118. 


119. 
124. 


125. 


154. 


Add. Annotation :—As to (1) Refd. Re Wait, 
{1927] 1 Ch. 606. 

Add. Annotations :—Refd. Re Dent, Ea p. 
Trustee, [1923] 1 Ch. 113; Performing 
Right Soc. v. London Theatre of Varieties, 
(1924] A. O. 1. 


Add. Annotation :—Refd. Re Berchtold, 


_Berchtold v. Capron, [1923] 1 Ch. 192. 


Add. Annotations :—Consd. Smith v. Smith, 
[1923] P. 191; Walls v. Legge, [1923] 2 
K. B. 240. 
Add. Annotations :—Consd. Smith v. Smith, 
{1923} P. 191. Refd. Campbell v. Campbell, 
[1928] P. 187; Re Nelson, Norris v. Nelson 
(1918), [1928] Ch. 920, n. 

Add. Annotations :—Consd. Burrowes v. Bur- 
rowes (1929), 141 L. IT. 201. Refd. Capron 
v. Capron, [1927] P. 243. 

Add. Annotations :—-Refd. Capron v. Capron, 
{1927] P. 243; Burrowes v. Burrowes (1929), 


141 LT. 201. 


160. 


Part IV._-What amounts 


202. 


Add. Annotation :—Refd. Capron v. Capron, 
[1927] P. 243. 


to an Assignment. 


Add. Annotation :—Retd. Bank of Liverpool] 
& Martins v. Holland (1926), 43 . L. R. 29. 


a 


Add. Annotation :—As to (2) Apld. Republica | 204a, Amount recoverable by assignee limited.]— 


de Guatemala v. Nunez, (1027) 1 K. B. 669. 
Add. Annotations :—Refd. Cottage Club 
Estates v. Woodside Estate Co. (Amersham) 
(1927), 97 L. J. K. B. 72; Earle v. Ilems- 
worth R. D. O. (1928), 44 T. L. RR. 605. 

Add. Annotation :—-Consd. Bank of Liverpool 
& Martins v. Holland (1026), 43 T. L. R. 20. 


Dett. owed £285 to W., who owed moncy to 
pltf., bank, & W. assigned to the bank the 
debt owed to hin by deft. ‘The assignment, 
which was in writing, provided that ‘ the 
amount recoverable under these presents 
shall not at any time exeeced £150." Due 
notice of the assigninent was given to deft. 


able assignmont.—TooTrn 0. BRISBANE 
ROR COUNCIL (1920), 41 C. L. hi. 212.--- 


Of, —---- ----- ~~~.) —-A right of 
notion in tort is not assignable. The 
lowpee under a& crop payment lease, 
having beon served while threshing 
with a garnishec summons issued in 
nw suit against tho lossor, sold all the 
crop in his own namo & paid the 
lessor’s share of the proceeds into ct., 
meanwhilo notifying tho lessor that 
he would do g0. Tho lessor after 
receiving said notice & a copy of the 
garnishee summons assigned to pltf. 
all his claims & domands against the 
lessoe for ‘* debts or rentals now duo 
or ta become due” under the leaso, 
& all his intorest in the crops grown 
thereunder. The lease required the 
lernoo to dollver tho lessor’s share on 
the day of threshing, &, ff required, at 
a certain elevator In the namo of the 
leasor. The pltf., t.c. the assignec of 
the lossor, suod the lessee for damages 
on the ground of conversion.— Held: the 
action was not maintainable.—Eozak te. 
Miaicna, (1828}1 D. L. R. 591; Ji92s) 
CaN. Ww, ts 1 : 22 Sask. L. Nn. 208.-— 


Li, -—- ——- Claim by insurance 
company-——iaving id loss.)-—Pltfa., 
insurance coa., had tnsured premises 
which wero deatroyed by a fire which, 
as they rae here arose from the negli- 
gonce of defts. Having paid the 
owners of the premises the amount of 
the loss, pitfa. claimed to bo subrogated 
to the right of the owners to rocovor 


agninst dofts. & also alleged they had 
taken assigninonts in writing by way 
of subrogation to the right. of the 
owners, & they claimed in this action 
damages for the negligence of defts. 
causing the fire:—Held: the action 
was a simple common law action 
jn which the owners’ rights were 
asserted agaiust the alleged wrong- 
doers, & a motion to strike out a 
jury notice given by dofts. whon the 
fround that the action was one which, 
before 1873, was exclusively within the 
jurisdiction of the Ct. of Chancery, 
waa refused.— Royvan EXCHANGER 
Ass’ce. Co. v. GRiIMBHAW BROTHERS, 
LTp., [1928] 2 D L. R. 412; 62 
O. L. R. 25.—CAN. 


1 ii, -—-—- —---- Nuisanee.) - CANADIAN 
SURETY Co. «. Finent, (1930) 2D. L. 2h. 
421.---CAN, 


PART IH. SECT. 5. 


100i. Promise to pay over proceeds of 
ltigatinon—Compromise of suit—Effect 
of agreement.j—Whero there was an 
axaigninent of part of the fruita of 
litigation :—Jfeld : even if they werc 
to be regarded as non-existing property 
at the date of the agreement, the agrec- 
ment attached upon the money being 
paid.—VaTSAVAYA VENKATA JAGAPATI 
et. PoosaPat: VENKEATAPATI (1924), 
L. R, 52 Ind. App. 1.—IND. 


PART III. SECT. 13, SUB-SECT. 4. 


sc. Pension Act. s. 20 (3)}~-What 
amounts to charge—Order under Collec- 
40 


| 
: 
: 
| 
| 
| 
| 
| 
| 
| 
| 


tion dct, 2. So. N.S. 1923.) —CHIPMAN 
v. Rosco (N. 8.), (1929) 4 D. L. lt. 
130.—CAN. 


PART III. SECT. 14. 

a i, ——.J—An option to purchase, 
contained in a will, is primd facie not 
purely pone but is assignable by 
the optionee & transmissible by him 
to his personal representatives«“—PER- 
PETUAL TRUSTEE Co. v. UNION TRUSTEE 
Co. (1927), 28 S. R. N.S. W. 2223 45 
N.S. W. W. N. 30.—AUS. 

sf. Non-negoliable promissory notes.) 
—Promissory notes drawn in such form 
that they are non-negotiable, can bo 
assigned in the same manner as an 
ordinary chose in action.— MERCHANTS 
BANK OF CANADA t. GREENLERS, [1223] 
2 W. W. R. 931.—CAN. 

sg. Land scrip.J—WRIGHT tv. BATT- 


LEY (1905), 15 Man. L. KR. 322; 1 
W. L. R. 563.—CAN, 


PART IV. SECT. 1, SUBsSECT. 1. 

c i. -J—McQuapkE & CLARK v. 
MONCRIEFF & VISTAUNET (B. C.), 
(1929) 1 D. L. R. 782.—CAN. 


PART IV. SECT. 1, SUB-SECT. 2. 


sk. General ruic.}—An assignment is 
to be regarded as absolute, although it 
appears on its face that it ia only for 
tho purpose of sccuring a debt lesser in 
amount, 60 long as it doos not purport 
by way of charge only.— He 
Bianp & Moun (1913), 25 O. W. R. 
419; 300. L. R. 100; 50. W. N. 
522.—CAN, 





ae i 


In an action upon the assignment :—Held : 
_ (1) the assignment was not an assignment of 


part only of the debt, but an absolute assign- 
ment of the whole debt with a proviso that 
if the bank recovered more than £150 they 
must hold the balance as trustees for the 
assignor, & if was a good legal assignment ; 
(2) even if it was an assignment of part only 
of the debt it would still be a good equitable 
assignment, & pltfs. were entitled to recover. 
—BANK OF LIVERPOOL & MaRTINs, Lp. v. 
rear (1926), 48 T. L. R. 28; 82 Com. 


Annotation :—-As to (1) Refd. Earle v. Hemsworth R. D.C, 
(1928), 44 T. L. R. 605. 


204b. 


205. 


211. 


21 4a. 


Annotations :—Reid. Crowfoot v. Gurn 
Best v. Argles (1834), 2 Cr. & M. 394 


PART IV. SECT. 2, SUB-SECT. 1.—A. 
portion’ 

a ng 

thi ra ay: }—GRANT v. TRavia, [1924] 

2 503.— 

Cc 

PART IV, SECT. 2, SUB-SEOCT. 1.— 


sm. A 
m hands of 


q 
effect 


soe 
N 
D. L. 


923 1. Assigning 
become due—Under 
objection to an equitable assignment 


of a claim agains 
the work upon which the claim is 
based has 


Oo., LTD., MarTin, (1924) 1 proceeds 
D. L. R. 7013; 55 O. L. k. 262; 4 | for aed, into 
Cc. B. R. 471.--OAN. proceeda. }-—- 


223 ii. -—— Under policy.}—Held : 


THERS, LTD 
{1922} 3 W. W. 





——.}—Pltfis., shipowners & brokers 


of West ipods ties acted as ship’s agents | 


for the steams 
making any necessary disbursements on 
behalf of or incurring any liability in respect 
of the vessel obtained from the master the 
following document: ‘‘ Please pay the freight 
for my vessel, the Z., & all demurrage which 
may be payable under the charter, to my 
agents, Messrs. C. HK. & Co., Ltd., & oblige.” 
The persons described in the document as the 
master’s agents were pltfs. In an action 
by pltfs. for nccessaries the evidence showed 
that this documient came into being with the 
approval of the managing owner of the Z. 
& after he had agreed to assign to pltfs. all 
freight & demurrage :—Held: the document 
operated as an assignment of the freight & 
demurrage & pltfs. were entitled to judg- 
aaa ZiauRns (1931), 47 T. lL. BR. 
25, 


ip Z., of Riga, & before : 


Add. Annotations :—As to (1) Refd. National] | 


Provincial’ & Union Bank of England v. 
Lindsell, [1922] 1 K. B. 21; Re Pinto Leite, 
Ex p. Des Olivaes, [1929] 1 Ch. 22]. As to 


(2) Refd. Allgemeine Versicherungs Geseil- 
schaft Helvetia v. German Property Adinint- ; 
As to (3): 


strator (1931), 144 LL. T. 706. 
Consd. Performing Right Soc. 7. 
Theatre of Varieties, [1924] A.C. 1. 


London 


Add. Annotation :—As to (1) Refd. Palmer v. ! 


v. Carey, [1926] A. C. 703. 
-.|—Order to pay money out of a 





articular fund gives the party a specific | 269. 


fien thereon.—SMITH v. EVERETT (1792), 4 
Bro. 0. C. 64; 29 E. R. 780. 





Building contract 
price between tlder & 








operate 


. R. 1164; 2 W. W. R. 


523 ; 
L. fk. 417.—-AUS. 


246 iv 


ES 


lo ver 
- % GOODIN & PEDER- 

504; 68 | circumstances 
ment of 


2. 792,—OAN. 

Poort Aaa ee 

t a third person that 
be performed.—e 


| 
| 
| 
| 


, 


ey (1832), 9 Bing. 372; | 2/4 


the assignment was not vitiated by the 
fact that, at the time, t 
which the assignment was intended to 
not yet come 
existence.—LiIvERPOOL & LONDON & 
GLOBE INSURANCH 5 TD. ; 
HaRTLey & Forp, (1927) V. L. R. 
49 A. L. fT. 70; 


PART IV. SECT. 2, SUB-SECT. 2.—A. 


e ae Held : 
order set out in the ju ent, in the 
was a good cquitable 
a due from the 
trict to a person 


assign mone 
board of a drainage 

who had a contract with it.—STIRLING | to the oo. 
COLLIERI-S, LT. ©. JONER, (1924) 4 
D.L. R. 1305: 3 W. W. It. 955.—CAN. 


PART IV. SECT. 2, SUB-SECT. 2.—B. 


256 i. Directtons tv 
bank— 
ra 


Anaaions :—Consd. Frith ©. Forbes 


(1927) 


drawn 
; D vo. HAKVEN, 
NAL ©. HARDEN, 11924) 4 D. L. KR. 516; 


41 


ie AR a a ‘ “il 
oy 
if * 


2210. —— Part of debt. — BANK oF LivERPooL & 


MARTINe, Lrp. v, HOLLAND, No. 204a, ante. 


236. Add. Annotation :—Apprvd. Re Swinburne, 


Sutton v. Featherley (1925), 70 Sol. Jo. 64. 


250a. Directions to pay proceeds of oargo to 
creditor.|—An order by A. to B., directing . 


the latter to poy over to ©., a creditor of 





A., the proceeds of a cargo consigned by A. to 
B., creates no lien in favour of C.—HoLLanp 
& HUMBLE’s ASSIGNEBS v. (1815), 1 


Stark. 148; 171 B. R. 427; sub nom. 
Hrywoop v. WARING, 4 Camp. 291; sub 
nom. Re Hotmes, Hz p. HEYwoon, 2 Rose, 
355, N. P. 


1862), 31 L. J. Ch. 
Refd. Gilea v. Grover (1882), 9 Bing. 128 ; Malcolm 


v. Scott (1843), 3 Hare, 39. 
| 268. Add. Annotation :—Refd. National Provincial 


& Union Bank of England v. Lindsell (1921), 
91 L. J. K. B. 196. 


258a. Agreement to pay proceeds into lender’s 


bank—Advances for purohase of goods.)— 
By a written agreement made in 1917 a 
trader was to purchase goods from time 'to 
time & ea was to advance money to pay 
for them; the trader was to sell the goods & 
to pay the proceeds to the credit of resp. at 
his bank ; resp., after deducting the amount 
which he had advanced & one-third of the 
gross profits, was to pay the remaining two- 
thirds to the trader. In 1921 the trader 
became bkpt., & applt. was appointed 
assignee in the bkpcy. At the time of the 
bkpcy. a large sum advanced under the 
agreement had not been repaid, & the trader 
had in his hands goods purchased under the 
agreement, & the proceeds of other goods so 
purchased. Nesp. claimed a charge on the 
above assets in respect of the advances not 
repaid :—Held: as the agreement did not, 
either contractually or otherwise, create any 
right of the lender in either the goods or their 
proceeds, it did not amount to an equitable 
assignment so as to entitle resp. to the charge 
claimed.—PALMER v. OARBY, [1926] A. ©. 
703; 95 L. J. P. C. 146; 185 L. T. 237; 
[1926] B. & C. RK. 61, P. O. 


Add. Annotation :—--Refd. Re City Life Assce. 
(1925), 42 T. L. BR. 45. 


Add. Annotation :—Refd. Re Wait, [1927] 
1 Ch. 606. 





3 W. W. R. 293.—CAN. 


258 ai. Agrecment to pay procecda to 
lender— Advances for purchase of goods. | 
—f}. being indebted to a co. for the 
price of oneee which it had purc 
on his behalf, by an agreement in 
writing undertook so long as his in- 
debtedness to the co. should continue 
not to sell any of the sheep without the 
written consent of the co., & in the 
event of any sale with such consent to 
pay the nett proceeds to the oo. in full 
or to the extent of his indebtedness. 
Some of the sheep having been sold :-—— 
Held: the agreement operated oa an 
equitable sasignment of the proceeds 
00.—He MoPuerson, THom & 
Co.; SaNnDHURST & NORTHERN D1s- 
TRIcCT TRUSTEKS, ETC., Co., Dr. v. 
CoomBtk PasroraL Co. Pry., Lrp., 
bored he L. K. 295; Argua L. R. 240. 
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‘Bes, now, Law of Property Act, 1925 (c. 20), 


Bs. 186, 187. 


$13. Add. Annotation :—Refd. National Provincial 
v. Lindsell (1921), 


854. ao anne :—Refd. H. »v. AL, [1928) 
898. Add. Annotation :—Refd. Garland v. Archer- 


& Union Bank of England 
91L. J. K. B. 106. 


Shee (1030), 142 L. T. 448. 


406. Add. Annotation :—Refd. Garland v. Archer- 


Shee (1030), 142 L. T. 443, 


407. Add. Annotation :—Refd. Garland v. Archer- 


Shee (1930), 142 L. T. 443. 
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inction between lo ge document 
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~—MERCHANTS BANK OF CANADA 0. 
a 11983) | 3 W.w R. 931.—- 


Indorsement of lien note.}—Held: 
to “constitute @ good equitable aasign- 
thereof.-OANADIAN BANK OF 
COMMERCE wv. La BrRasH 218) 1 
W. W. R. 6; 39D. L. R. 398; 10 
Sask. L. R. 468.—CAN, 
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(1045) 2b, D. at a 610; ; 9261 1 pa WW 
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Whether consideration a ee under 
iien.}—A. RR. WILLIAM 
Co., . v. MooRk, (1e26) 4 i Dp Lt It. 
668.—CAN, 


PART V. SECT. 1, SUB-SECT. 1. 
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debts.}-—OKE Morkis & 
Droxsaon (1902), 9 B. aos R. 161 AN 


PART V. SECT. 1, SUB-SECT. 8. 
sh, Assignment of lien,}—HENDSBER 


eto! ow. Ww. 


417. After this case add “‘ See,n now, Law of Property 


Act, 1925 (c. 20), a. 187.” 


440. 


~ [1927] A. 


. Sonora TIMBER CO. LTD., {1928} 
1D. L, R. 642; 59 N.S. BR. 457.—CAN, 


PART V, SECT. 8, SUB-SECT. 1. 


90. To guarantor—Notice not 
to ‘deblor.}--DONALD o. JUKES, [ 021) 
208; 66 D. L. R. 692 ; 
8. O..R. 652.—CAN. 


shige) V. SECT. 3, SUB-SECT. 3. 


Of debtor.}—Notice to the solr. of 
acbtor at the claim against the latter 
as to be paid ag eared Ae notice 
to debtor Ttimeolt that such claim had 
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421. Add. Annotation 
Shee (1930), 142 L. T. 443. 
Add. Annotation :—Retd. Knight v. Knight, 

[1925] Oh. 836. 

460. Add. Annotation :—Refd. Re ublica de Guate- 
mala v. Nunez, (1927) 1 K. B. 669. 

461. Add. Annotation :—Consd. Republica de 
Guatemala v. Nunez, (1927] 1 K. 

463. Add. caratT :—Refd. Campbell v. Pollak, 


;—Refd. Garland v. Archer- 


- 669. 
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a 475. Add. Annotations :—As to (1) Refd. Re Bern- 


stein, Barnett v. Bernstein (1924), 69 Sol. Jo. 
ue As to (2) Refd. Weld a Petre, [1929] 


4888, —— ——.]—G. & T. Earwe, Lro. »v. 


‘“HEMBWORTH RURAL District Councin, No. 
Tla, ante. 


485. Add. damoreions :—Refd. Cheshire County 


Council v. pley (1928), 180 L. T. 128; 
The Sea [1924] P. 140; Venn v. Tedesco. 
{1926} 2 K. B. 227. 


504. Add. Annotation —Retd. 


519. Ada. Annotation —Retd. 


Re ublica de 


Gyatemals v. Nunez, [1927] 1 KB. B. 669. 


509. Pa Annotation :—Refd. Performing R nS 


Soc. v. yoo ge Theatre of ee fl 3] 
2.K. B. 4 


Allen v. ‘Royal 
ank of Canada (10265), 417. L. R. 625. 


5844. Add. Annotation :—Refd. Garland v. Aechees 


Shee (1980), 142 1. T. 448. 
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592. Add. Annotation :—As As @) Refd. Lawrence 


v. Hayes, [1927] 2 K. B. 111. 


601. Add. Annotations :—Consd. Re Pinto Leite, 


Ex pee Des Olivaes, [1929] 1 Ch. 221. Refd. 
‘City Life Assce. (1925), 42 T. L. R. 48. 
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PART VI. SECT. 8, SUB-SECT. 1.—A. 
ti. ae one sale of land. na 


INTERSTATE INVESTMENT Co., LTD. 
rae (1998) a Hp N. 8. W. ne 


PART VI. SECT. 2, SUB-SECT. 1. 


PART VI. SECT. 2, SUB-SECT. 2. 


long concurrence of the assignee.— ing with 
UTCZAK, 
(sz) 3 0. L. R. 457; 2 W. W. R. 


—In 1918, C., » creditor of a firm, agreed to 
leave the sum constituting her debt on deposit 
with the firm for fifteen years from Jan. 1, 
1917, upon the terms (inter alia) that interest 
& commission thereon should be paid to V. 
for his own use, & that in certain events, 
which subsequently happened, V. should 
receive a share of the firm’s profits, which he 
in fact received during the years 1918-1921. 
In 1920, by C.’s direction, the debtor firm 


transferred O.’s debt by a book entry into 


the name of F., V. continuing to receive 
interest & commission as before, & on Feb. 24, 
1926, F. made an equitable assignment «? the 
debt to V. Notice of the assignment ws 


securtty—Pay- 


L. NR. 912.—CAN. 
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given to the debtor firm on Mar. 2, 1926, 
whereupon the firm transferred the debt by 
a book entry into the name of V. At the 
date of the said equitable assignment by F., 
EF’. was under a liability to the debtor firm in 
respect of certain accommodation bills for 
which, as between F'. & the firm, F. was liable, 
but such liability did not accrue due as a 
debt until after notice of assignment had 
been given, namely, when the debtor firm 
expended £15,000 in taking up the accept- 
ances. On Mar. 15, 1926, the debtor firm 
presented their petition for a receiving order 

were subsequently adjudicated bkpt. 
In a claim by V. to prove in the firm’s 
bkpcy. :—Held: the assignment by F. to V. 
was subject to all rights of set-off which had 
accrued due on the part of the firm against 
F’. at the date of the notice of assi ent but 
was not subject to any right of set-off in 
respect of the £15,000 which had not accrued 
due at that date; nor did the fact that the 
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himself of his right to set up 
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5.—CAN. 
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of the notico of assignment in a position to sue, 
_ affect the general rule gover the agsign- 
ment of a chose in action.—Re LEITE 
& NEPHEWS, [’'z p. Des Oxiivans, [1929] 1 Ch. 
221; 98L. J. Oh. 211; 140 L. T. 587; ines) 
B. & O. R. 188. 


604. Add. aa a :—Roefd. Lawrence v. ec: 


(1927) 2 K. B. 111. 


605. Add. Annotations :—As to (2) Distd. Re Pinto 


te, Hx p. Des Olivaes, [1929 e oe 221. 
Refd. Lawrence v. rth [l Sa ares B. 111; 
Earle v. Hemsworth R (1928), 44 
T. L. R. 605. 
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for breach of warranty.J—The owner of a 
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the agreement to pltf. fore notice of 
assignment was given to deft., the latter 
obtained judgment against the assignor for 
damages for breach ot warranty on the 
above sale. In an action by pltf., as assignee, 
against deft. for payment of instalments due 
under the ed agreement, deft. claimed 


assign 
to set off the amount of the judgment. Pltf. 
_contended that deft.’s right to damages in 


respect of the breach of warranty had merged 
in the judgment, & that the latter could not 
be set off against his claim :—Held: the set- 
off was valid.—LAWRENCE v. Hayes, [1927] 
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claim for instalments due under assigned 


149; 913. P.141; 43 T. L. R. 379. D.C. 
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618. Add. Annotation :—Consd. Macedo v. Stroud, 
ilbert v. Overton caseth 4 New Rep. 


[1922] 2 A. O. 330. fed: Glegg 2. tent 
(1871), 7 Ch. App. 
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ment of Book Accounts Act, R. S. B.C., 
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17. Add. Annotation :—Consd. Morgan v. Driscoll | 85. Add. Annotation :-—As to (2) Expld. Maclean 
(1922), 38 T. L. R. 251. v. The Workers’ Union, [1929] 1 Ch. 602. 
18. Add. Annotations :—As to (1) Consd. Lamber- | 38. Add. Annotations :—Conasd. amated 
ton v. Thorpe (1929), 141 L. T. 638. Refd. Soc. of Oarpenters, Oabinet Makers & 
Maclean v. The Workers’ Union, [1929] 1 Ch. Joiners v. Braithwaite, General Union of 
ee ree] 2 ASO. 40. 7 id. Wing 9. Buss 
20. Add. Annotation :—As to (1) Consd. Morgan (1 » O. _ Folia. urn 
v. Driscoll (1922), 38 T. L. oe 251. = (1928), 44 T. L. R. 258. Refd. A.-G, v. Swan, 
20a. pas alter qualification for membership. — | 39 pera popeenersae As to (1) Retd A. Bee 
| : Pps v. ALDENHAM (1928), 72 Sol. Swan, (1922) 1 K. B. 682. 
21a. Notice of general meeting—-Who entitled to.]— | 89a. ——- ——-_——-.]—WINe v. Burn (1928), 44 
Pltfs. were the captain & the secretary of the T. L. R. 268. 
women’s section of a golf club, of which deft. | 46a. ———.|—-In an action against the 
co. were the proprietors. At an extra- officers of a club for an injunction restraint 
ordinary general meeting of the members a them from enforcing a resolution by ati 
resolution was passed deleting from the rules the council of the club has excluded 
of the club @ provision for the election of a from membership of the club, the eed 
women’s comrnittee to manage the affairs for the ct.-.are, (a) whether the rules of the 
of the women’s section. No woman member club have been observed, (0) whether the 
of the club received notice of that meeting, council has given pltf. a fair hearing, & 
as none of the women members held any (c) whether the council has acted in good 
sharesintheco. In an action for a declara- faith. —-LAMBERTON 1. THorPH (1929), 141 
tion that the resolution was invalid :—Held: L. T. 638; 45 'T. L. R. 420. 
under the rules women members were not | 58a, —— Claim by member for proportion of—On 
full members & were not entitled to receive winding up of club.]—A limited co. was regis- 
notices of general meetings, & the action tered with the object of c on a pro- 
failed.—CoLE v. MERTON PARK (WIMBLE- priet club, & by the ath ‘clos H. 
DON) GoLr CLUB, LYrp. (1927), 423 T. L. R. Rpointed governing director for life & oye 
400. management of the club was vested in her. 
23. Add. Annotation :—As to (1) Distd. we. v. In 1915 H. granted a lease of premises to the 


club Cearok was aes on there. dae 1918 


PART III. SECT. 1, SUB-SECT. 2. 


of mem 
BRYLINSKI v. INKOL (1924), 55 0. L. R 


-J}—A rule prescribed 
that no future motion to open the 
lay us Sundays should be 


3 uested, & having failed in the 
ion of the committee to justify his 
ponauet WAR stuspended from member- 
ship. He took action against the club 
to have the suspension removed, 
for damages, on the ground that the 
ecommittee’s decision, havin been 
arrived’ at without affordin m an 
opportunity ae ee th 


for unant- 
bers. }-—~ 


against the commen of acts merely ess by a majority of two- 

criminal or mere iN. illegal. WaTT v. hirds of those presont & voting :— to the prinelple ples St pre Kantion 

MacLavauuin, (1923] 1 I. R. 112— | Held: tho repeal of tho rule did not Held : mmittee was fot bound 

i itgelf require @ two-thirds majority by the formal rules of evidence, & 
12 ii. ——— Majority of members acting | Watr v. SACD AUGER, [1923] 1 id R. the inquiry having been conducted 

tllegally— Injunction nctfon.} ~BRYLINGE! . | 112.— in ace co with the club’s rules 


INKOL 41924), 55 O. 


9.—CAN 


& the ¢ deciainn of the committeo arrived 


sd. Dispute fea aioe ince of 
domestic tribunal,.)—Where the rules of 
@ voluntary society provide that 
utes seabed pen should 

come before the domestic tribunals the 


THE AMALGAMATED ENGINRERING 
UNION, [1930] App. D. 225.—S. AF. 


PART IIL nail I, SUB-SECT, 1. 


oi ae i be bh on becoming 
a& momber ofa ee assocn. or society 
is, subject to its constitution, pane 
by the decisions of the soci 

matters of dispute between ae tho 
sooty a unless such decision is contrary 
to natural justice, or in violation of the 
rulea of the society, or done mala 

w SOCIETY oF MANITOBA, 


CUTLER v. La 
{1930} 3 WW. it. 387: affd., (1 (1931) 
3 WwW. W. BR. 653; 4D. L. it 





PART tI. SECT. 2, SUB-SECT. 2.—A. 


24 1. Power to expel after peel 
y 7] comeier s POn et ae te at Se 
ot v. LEE STEERE (1926), 
. L. R. 70.—AUS. 


ae een o expel for infringing 
rules. Whee . club was registered 
under Cos. Act:— Held: 
mittee were not in law the directors 
of the co. & had.no authority to exer- 
cise the powers of directors to exclude 
Itf. from membership of the club.— 
Mounpny v. SYNNOTT, Pio2s)N. J. 14.— 


PART Ill. SECT. 2, SUB-SECT. 2.—-B. 


29 iv. rape a oa Ie being 
charged with having | grossly m miscon- 
ducted himsélf within the meaning of 
a rule of appit. cl, wan summoned 
before a meeting of the club committee 
to show cause why he should not be 
dealt with under the ruilc. He was 
aware of the details of the c 

referred against, him before atten 
hg meeting, but, having attended ae 


45 


the com- 


Ce reece 





protect the interests 
of the institution, after resp. had been 
wiven every facility for presenting a 

fence, tho suspension was not con- 


trary to the peine ples of natural justice, 
notwithstanding that no opportunity 
was given tS cross-examine the 


witnesses.-—PERRY v. FEILDING CLUB, 
{1928) N. Z. L. R. 529.—N.Z. 


PART HI. SECT. 2; SUB-SECT. 2.—E, 


-+~A club incor- 
porated under r Incorporated Societies 
Act, oh ye which cone by its executive 
committee wrongfully & in breach of 
the club’s rules oxciudos @ member 


49. —~—— ——- 


The members of the committee noting 
within the scope of their calhonite: 
are not personally Hable in tort for 
induc or pen such breach of 
contract.—HENDERBSON f Kang & 
PIONEER CLUB, (1924) N. Z. lL. R. 
1073.—N.Z 





| Eweuse AND Baring, ‘Dioner Sorrumcenr. 


7 Le eee of four a tor : they bad lost lost the benefit forthe ourrent yee 


Ola. 


‘guiness ae 
country members & five guiness Se ten ut also in respect of for the loss : 
members was c d, & se trom Jan. 1, Ps as Dat also in ropes ot dom in ‘the cake of - 
‘1919, an entrance of five guiness was;  § B. toa return of the entrance fee; & the | 
im - From 1917 ‘oe Mar. 25, 1919, a damages should be assessed in the case of A. 
= ce stating that the club would be carried | at £7, which included the proportion of her 
n permanently was exhibited by H. On|. subscription for 1910, .& in the case of B. at. 
Mar. 11, 1919, E. without notice to the{ £14, which also included the. Lesa ogre fee & 
serpents “on recovering rumnma idl whip oe pro n of mp. (1020), = ne ri oe 
of rent, & on recove summary judgmen TUDIGATE, Lrp R oO. 
closed the club. The co. then passed a 


resolution for voluntary winding up & a | 54 For “+ Entrance fee payable by erp 4d 
Yquidator was appointed. A., who was a ‘read ** Entrance foo ee-—Payable ‘instal- 
member of the oe ub, claimed to prove as ments. 

creditor for gener al damages & a proportion | 54g, __. Claim by member for return of—On 


of her subscription for 1919, B., another a 
member, claimed general damages, the return anaes ete eek: Re Ounzon SrNpi0aTe, 


of her entrance 155 & the proportion of her 


subscription for the current year :—Held:| 61. Add. Annotation : — Apld. Wimbledon & 
A. & B. were entitled to prove, Yat only for Putney Commons Conservators v. Tuely. 
the proportion of their subecnwaons of which (1930), 47 T. L. R. 17. 


Part IV.—Liability of Ghubs and Members. 


ee Liability for loss or damage to member’s of articles for which a rece fe would be given 
goods—-Effect of negligence——Construction of | - if the same were deposited in the office :— 
rule. }-—One of the rules of a proprietary club Held: the rule covered loss or damage 
Leben that the propeintors would not be caused by negli ence.—ORCHARD v. OON- 
nsible for the loss of or damage to any NAUGHT CiUB (1 30), 46 T. L. R. 214; 74 
art cle brought by member: of guests into Sol. Jo. 169. , . 


the club but would take all reasonable care “ 


EOL 8 oh ee meet ed otter mein mete 


Part vi .—Debentures. 


105. Add. Citations :—{1922] 1 Oh. 51; 91L. J. Ch. 93; 126 L. T. 225 


J 


Part Vil_—Duty Payable by Clubs. 
106. Add. Annotation :— As to (8) Refd. A.-G. v. Swan, [1922] 1 K. B. 682. 


es nee 





ae ete m9 ee ttere 


Part Vill—Sale of Intoxicating Liquors in Clubs. 








109. Add. Annotation :— Refd. A.-G. v. Swan, wise than in the permitted hours :—Held: 
(1922] 1 K. B. 883. the room in question was not habitually cued 
110. Add. Annotation :—Consd. Wateon v. Cully, ee at ak ee 
[1926] 2 K. B. 270. WATSON v. OULLY, [1926] 2 K. B. 270; 95 
111s. CoRR REREAD so in a club *?__Tem porary L. J. K. B. 554 > 185 L. T; 28 rf 90 J. P, 119 H 
Eenaig Act 1021 (42) ty monn te | at 0 san 
re ofa clu not the assocn. 6 0. » Peacock v. S 
Pe ns who are members of the club. (1996), 95 L. J. K. B. 905. 
eve eh es the ooree of a we a eine 111b. —— aan a Additional auee —_ 
ub engaged a room e premises.]—App’ were respectively the 
ground on which the féte was to be held, & steward one of the members of a club. 
bhare supplied intoxicants to members other- which occupied, besides its registered pre- 
PART IV. SECT. 1, SUB-GECT. 1. their agen 
70 Nl. —— Money lent to lotige ow Tow. Roget OAN. maa ala the sone eel nae made cur is ‘on oe : 
stract on ty, suc ‘as © club or lodge, PART IV. SECT. 2. | finpliea > 


to 
a or 
| sanctioned | that peng ete 4 unincorporated 


90. General rule.}—It abilities are ToRWs Be aes ea, 
iW. W. R. 81 

to be fastened upon any members of an rey oer Uva We a 

aes eae) aan raacaca i % 


136a, —— 


ik, ae rat Ae ” 
‘ ? 635 ens i A 
ae we 
= a ets ee ede 


| . mises, additional svannines which | 
"  eonsiderable. divtnce & which leader 


were not 
registered. At these additional premises the 
| Steward supplied to the other applt. beer, 
which the la paid for & there consumed. 
An information having been preferred against 
the ot leah eee lying ‘the beer, for con- 
sumption o e club premises, otherwise 
than on the premises of ¢ 
the other applt. for unlawfully obtaining the 
_ liquor, contrary to Licensing (Consolidation) 
Act, 1910 (c. 24), 5. 94:—Held: as the 
liquor was not supplied in the registered 
premises of the club it was not supplied ‘ in 
a club” within the above sect., & the con- 
viction must be quashed.—CLarRKH v. 
GRIFFITHS, PEACOCK v. GRIFFITHS, [1927] 1 
K. B. 226; 05 L. J. K. B. 906; 185 L. 7.58; 
90 J. P. 151; 42 T. L. R. 641; 24 L. G. R. 
466; 28 Cox, C. O. 240, D. O. 


127a. Permitted hours on Sunday—Fixed number 


between specified hours-—Discretion of club to 
alter limiting hours.]—Licensing Act, 1921 
(c. 42), a. 2 (1), provides that ‘‘ The hours 
during which intoxicating liquor may be sold 
orsuppliedon Sundays... inany... club 
.. - Shall be as follows, that is to say, five 


ee ee 


he club, & against. 


Fo VEL—o 


: se 





hours, of which not more’than two shall be 
between 12 noon & $ in the afternoon, & 
not more than three between 6 & 10 in the 
ev rm a a y: 8 2 (2) aaNscee ere 
Dject | e foregoing provisions, the 
ted hours on Sundays shall be such as 


may be fixed ... in the case of a club in 


accordance with the rules of the club... .”’ . 
In a golf club the permitted hours on Sundays | 


were fixed by a rule of the club at five hours, 
namely, from 12 noon to 1.30 p.m., 2 p.m. to 
2.30 p.m, & 430 pm. to 7.30 pm.; & 
pursuant to that rule a supply of intoxi- 
cating liquor was given to members of the 
club on a Sunday at 5 p.m. :—Held: on the 
true construction of above sect. the per- 
mitted hours on Sundays for a club were a 
period of not more than two hours, the 
whole of which should be between 12 & 
3pm. & a period of not more than three 
hours, the whole of which should be between 
Gb & 10 ee & consequently that the supply 
in question was not authorised by the sect. 
—BROWN v. Joycn, [1931] 1 K. B. 643; 100 
L. J. K. B. 168; 144 L. T. 562; 95 J. P. 
41; 47 7. L. R. 200; 75 Sol. Jo. 80; 29 
L. G. Re. 126... 


ee ea 


Part IX.—Betting and Gaming in Clubs. 


136. Add. Annotations :—Apld. R. v. O. K. Social 


& Whist Olub (1929), 45 T. L. R. 570; 


Daniels v. Pinks, [1931] 1 K. B. 374. Consd. |: 


Davis v. Parker, [1931] 2 K. B. 210. Refd. 
Richardson v. Moncrieffe (1926), 48 T L. R. 
2; R. v. Berg, Britt, Carré & sivamies 
(1927), 20 Cr. App. Rep. 38. 


Whether members’ club 1!s.j—'Khe 
committee of management of a members’ club 
installed in the club certain machines for 
the use of members only & for the purpose 
of giving additional pleasure to the members. 
The machines were operated by means of 
ennies inserted in a slot. The player, 
ving first inserted a penny, depressed a 
handle, causing three cylinders to revolve 
on which were depicted bells, bars & fruits. 
On the cylinders ceasing to revolve the player 
either lost his penny or received winnings 
up to twenty pennies, according to the 
combination of fruits &/or bells &/or bars 
opposite a pointer. The machine auto- 
matically filed a jack pot from its winnings, 
& the pennies in the jack pot were returned 
to the player who obtained the combination 
of three bars. The machines were similar 
in type to other machines for the user of 
which persons had been convicted under the 
Gaming Houses Act, 1854 (c. 38), where the 
persons had used the machines in shops er 
places of public entertainment or in pro- 
prietary clubs. Four members of the com- 
mi of management of the club in question 
were charged under Gaming Houses Act, 
1854 (c. 38), s. 4, for being persons having the 
care & management of certain premises, to 
wit, the club, which were then being ‘used 
for the purpose of unlawful gaming being 


PART VIL. SECT. 3.” 
Right mambers to adore beer at | to charge 
}— aber of a club on pur- z 


— 


| 140. 
140a 


carried on therein. The contention of the 
members of the committee of management 
was that the position of a members’ club 
was analogous to that of a private house, 
é& that gaming upon the machines in w 
members’ club was therefore not unlawful 
yaming :——-Held: in order that a house 
should be a common gaming house within 
Gaming Act, 1845 (c. LOU), 8. 2, ib was not 
necessary that some person should be keeping 
the house for his gain, lucre or living; it 
was sufficient that it was a house kept or 
used for playing at any game where the 
chances of the game being er oe therein 
are not alike favourable to all the players ; 
the chances of the game played on the 
machinesin thisclub were not alike favourable 
to all the players, & the fact that the club was 
a members’ club did not prevent the club 
premises being kept or used for the purpose of 
unlawful gaming being carried on therein, & 
therefore the members of the committee of 
management of the club could be convicted 
of the offence charged under s. 4 of the Gaming 
Houses Act, 1854 (c. 38), 5. -4.-——-DANIBLS v. 
Pings, [1031] 1 K. B. 374; 100 L. J. K. 4B. 
337; 144 L. T. 372; 96 J.P. 23; 47 T. LR. 
166; 75 Sol. Jo. 69; 20 LG. lt. 120. 
‘Add. Annotation :—Refd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 
oe eee. ] —There is a sufficient 
element of chance in the game popularly called 
a “whist drive” to make a club Mela it is 
layed for money a“ common gaming house.”’ 
Pt. », O. K. SocraL & Waist CrLus, Lrv. 
eal 45 T. L. R. 570; 73 Sol. Jo. 4651; 
1 Cr. App. Rep. 119, O. C. A. 


Annotation -—Refd. R. v. Brennand (1930), 47 T. L. KR, 22. 


chasing beer from a Govt. vendor may 
store it at the club, & the club is entitled 
a fee for. 
—R. «. Rook (19 


47 


287 CODA LED 





67 — CAN. 


storage & service. | glub— What pecs Paes , Ho ad 
eles 3 0. 2 @. 00 
33), 33 B. C. Lt. | (1998), 32 B. O. R. 67.—CAN. 





teat 
rato 


es Soe oe : “ Pen . 
al Symes, Tae ee SA age tNag lets as oes og tee Les ae ae Pep eye pe 
Se Ne He gS et can Cy aah cee 7 
“at ‘ gee Edy 
ne Ny Mat et 
ia oo : Ap ee pias sitar 


Cae1t8e, = Enguisn anp Emrme Dicxsr Surrtemenr. 


Part X.—Dissolution of Clubs. 








1488. Claims by members of proprietary club—For entrance fee.]—Ze Cunzox SYNDICATE, Lro. - 
damages for loss of club amenities—& for No. 53a, ante. 
proportion of subscriptions—é& return of 


vw. KEss 0. CoaTEs 
187 1. Common nates ie Whe (Beak, ) Mdgny’ 47 Gan. Crim. Cas. 344, 
are lable as persons assisting in con- | —CAN. 


137 Steward. )— 
wipe Ae (1930), 53 53 Can. C. O. Mag 
422 B.C. R —CAN. 





48 


Vol. IX. 


COMPANIES. 


' Nor. —The Act now in force is the ie anies Act, 1929 (c. 23), which repealed (inter alia) the 
Oonsolidation) Act, 1908 (c. 69). ferences to sections of the 1908 Act should therefore be 


Checked ‘eit the Comparative Table ereuded below. 





1908, 1929, , 1908. 1999. 1908. 1929. 1908. 1929. 1908, 1929. 1908, 1929, 

1 357, 358 | 54 60 105 76 152 185, 198 | 202 259 252 323 

2 1 55 57 106 77 153 186 208 260, Sch. | 253 324 

3 2 56 56, 50 107 78 154 194 IX. 254 325 
4 2 57 16 108 131 155 195 — 204 '187 255 326 

5 2 58 53 109 185 156 193 205 178, 220, | 256 859 

6 3 59 49 110 137 157 197 258 257 327 

7 4 60 146 lll 138 158 192 206 2A] 258 828 

8 17, 18 61 147 112 §=132, 183 159 196 207 262 259 329 

9 5 62 92 118 129, 130, | 160 199, 200 | 208 203 260 830 
10 3 7,8 63 93 13 4 161 209 209 204 261 331 
1] g (2) 64 112 114 130 162 307 210 205 262 332 
12 65 118,171 | 115 28 168 203 211 174, 258 | 283 33% 
18 10, aio 66 - 114 116 370 164 204 212 366 264 34 
14 30 67 115 117 83 165 205 213 270 265 335 
15 12 68 116 118 11,14 (2), | 166 206 214 191, 248, | 266 836 
16 18, 14 $9 117 108 (4), | 167 207 260 267 337 
L7 16 70 118 879, 3rd | 168 208 215 276 208 838 
18 28 71 120 Sch. F. 169 210 216 272 269 339 
19 14x14 712 140 119 170 211 217 277 270 340 
20 18 78 14] 120 153 171 213 218 363 271 $41 
21 21 74 143 121 26 172 221 219 288 272 
22 62, 75 144 122 156 173 220 220 282 aris 342 
23 68 78 29 123 157 174 214 221 212 274 343, 344, 
24 25 17 30 124 158 °*| 175 216 222 288 346, 348, 
25 95 78 31 125 159 176 218 22:3 204 340, 361, 
26 108, 110 79 32 1264 160 177 219 224 284, 285 352, Sch. 
27 101 80 34 127 161 178 «163, 878 | 225 289 X., III. 
28 65 8L 35, 365, | 125 "oS 179 222 226 290 276 346 
29 64 Sch. IV. | 129 168 180 223 227 291 2763 366 
30 98, 110 82 40 130 169 181 224 228 203 277 3087 
31 99 83 36 131 163 182 225 220 300 278 871 
32 100 84 37 132 164 183 227 230 301 270 372 
33 102 85 30 133 166 184 228 231 302 280 375 
34 1038 86 41 184 185 226 2:32 281 362 
35 104 87 04 135 186 =. 282, 241, | 238 303 282 364 
36 105 88 42 136 167 247, 248, | 284 283 376 
37 70,97,141| 89 43 | 187 170 249 1235 804 | 284 377 
38 12 90 44. 138 178 187 250 YIU 378 285 380 
30 48 91 64 «(188° «175 188 237-305 | 286 
40 92 67 140 172 189 233, 242 | 238 374 287 
41 50 93 79, 80, 82, | 141 171 190 239 207 288 
42 51 83, 87 142 177 191 251 240 298 280 
43 95, 108 04 86 143 176 192 234 241 299 200 
44 7, 52 05 310 144 202 193 252 242 205 291 
45 ’ 96 85 145 288 194 285, 244, | 243 312, 314 | 292 
46 55 97 84 146 179 248 244 631s 293 
47 —«dSB 08 82 (4) 147 181 195 236, 245 | 245 316 204 
48 57 99 80, 83 148 182 196 264 246 317 296 
49 56 100 88 | 149 183, 184, | 197 255 247 318 206 - 
50 57 101 89 185, 186, | 198 248 319 
51 58 102 73 187, 188 | 199 266 240 321 
52 58 108 74 150 189 200 257 250 322 
53 59 104 75 151 184,191 | 201 288 251 $60 

3.8. 1 13 


Cases 6—75. 


ENGuisH anp Empire Diczst SurPLEMENT. 


Part |—Nature, Characteristics, Definitions and 


Classificati 


Add. Annoiations :—-As to rae Refd. Deuchar 

w..Gas Light & Coke Co., [1924] 2 Ch. 

426. As te (2) Refd. A.-G. v. Leeds Corpn., 

[1929] 2 Ch. 291. 

11. Add. Annotations :—Consd. British Thomson- 
Houston Co. v. Sterling Accessories, Same v. 
Crowther & Osborn, {1924] 2 Ch. 33. Refd. 
Parker & iad Sa v. Reading, [1926] Ch. 975; 
Thomas v. vans, Jones v. South-West 
Lancashire Coal-Owners’ Assocn. (1926), 42 


15. 


25a. 


Part Il.—Domicil, Residence and 


26a. Business conducted abroad.]— A 
trading corpn. was registered in Iingland 
under Cos. Acts, but the whole administration 
of the business ‘of the co. was conducted by: |. 
directors domiciled & resident in Hollands 
The register of members was kept at the 
office in England :—Held: the domicil of 
the co. was not in Holland but in England.— 
BAELZ v. PUBLIC TRUSTEE, [1926] Ch. 863 ; 
95 L. J. Ch. 400; 185 L. T. 763; 42 T. L. R. 
606; 70 Sol. Jo. 818. 

26b. So) To constitute residence by a British 
co. in a foreign State so as to render the co. 
gubrect to the jurisdiction of the cts. of that 
State, the co. must to some extent carry on 
business in that State at a definite & reason- 
ably permanent place.—LITTAUER GLOVE 
Coren, v. F. W. Mr“uinaton (1920), Lrp. 
(1928), 44 T. L. R. 746. 

27. Add. Annotations :—Consd. New York Life 
Insce. v. Public Trustee, [1924] 2 Ch. 101. 








On. 


T. L. BR. 401; Colville Estate, Ltd. v. 
I. R. Comrs., [1930] 2 K. B. 393. 


Add. Annotations :—Refd. British Thomson- 
Houston Oo. v. Starling Accessories, Same v. 
Crowther & Osborn, [1924] 2 Oh. 33; 
Prichard & Constance v. Amata (1924), 42 


R. P. ©. 68. 


Distinct from component members. |— 
DiITcHAM v. MILLER, No. 5959b, post. 





Nationality of Companies. 


Refd. Swedish Central Ry. v. Thompson, 
[1924] 2 K. B. 255; Re Bates, Mountain v. 
Bates, [1928] Ch. 682 ; Ellerman Lines v. Read, 
[1928] 2 K. B. 144. 


——.J]—A co. was incorporated by special 
Act of the Legislature of New York, & had 
its central office & the bulk of its assets in 
New York. The co. had a branch in London 
& in most of the capitals of apa ee the 
branch in Paris being its head office for 
Europe :—Held: a corpn. might have a dual 
residence, & there was evidence that pltfs. 
were resident both in New York & in London 
carrying on business in both places & in both 
places were subject to the jurisdiction of the 
cts.—NEw York LIFE INSURANCE Co. v. 
PuBLic Trustep, [{1924] 2 Ch. 101; 93 
L. J. Ch. 449; 131 L. T. 4388; 40 T. L. R. 
430; 68 Sol. Jo. 477, C. A. 


Annotation Rell. ewediol Central Ry. wv. Thompson, 
(1924) 2 K. B 


Part 111—Companies under Companies (Consolidation) 
Act, 1908, and Similar Acts. 


88. Add. Annotation :—As to (6) Apld. Re City | 


Equitable Fire Insce., [1925] Ch. 407. 


45. Add. Annotation :—Consd. Lever Bros., Ltd. 
v. Bell (1930), 47 T. L. R. 47. 


or the paragraph ‘ (9) (WaRRINGTON, L.J. 
+ 1908 Act, t 8. » 82, = ' substitute : :—‘ (9) (Lonp 


76. 


PART I. SECT. 1. 


sa. Under siatule—Evzistence apart 
ron Tic utees ib coors rr) zone ¥ 


Pao 
1 W. 
- | GAN 
of a 
| 


could not dec to 
for the growers & bound 


originators to y. ~Detts. co 
fruit & with its weal them all the Lrp., (1926) 1D. Ie Re 10033 | (1096) 
ed a ane! fe Te ce placid 

4) v a any transfer i 
should be made by the grower to any 80, One copeeONy owning all shares ict 
corpn., {t should by dowemed to be made another —Distinct legal isso 


subject to the gsTeomont & the trans- renin TURAL MUNT 


of its capital disse —Held : 
be lared be 


tract.— ASSOCIATED GROWERS OF B. C., 
Lrp. & aELows GROWERS EXCHANGER 


IPALITY 
RBAN HaPip hanae Co., 1931) 


SUMNER, LORD DUNEDIN expressing the 
contrary opinion), an allotment of shares & 
debentures made before filing a statement in 
lieu of prospectus as required by 1908 Act, 
8. 82 (1), is not wholly void.”’ 

For the paragraph ‘‘ (10) (LORD STERNDALE, 
‘R was written,” substitute : — 


*9 


Monnizow a SON, Lan: os 11927) 8. ©. 
571.—SCO 


the co. | 
& trusteo 
aor BO. PART II. 


alk— —— In several places.}-— 
A oo, is to be treated in matters of 
_. | trade & aeerpant ae = resident not only 
| where its principal place of business is, 
ea meorevet it Pn place of business. 
MPROVE- 


. BORDER CITIES 
ae MENT CO. (1982), 62 O. L. R. 193-— 


feree should by tho terms | SUB 
thereof. Defta.,forthoadmitted purpose | # D. LR. 803.—CAN. PART III. SECT, 1, SUB-SECT. 5.— 
thomselves from the contract, A. (a) ii. 
ineernoreted a joint stock oo. for the PART I. SECT. 2. 
purpose of hol the land, & trans- se. Companies a “ad guarantee— ag. Gene rule.}-——VITOMEN CEREAL, 
rred tho land to {t in cousidoration Assignment of & aking by third | Lip. ce. Manrropa GRAIN Co. (B. C, ). 
of the allotmont to them of the whole | party—Validity. ore BANK v, 11928) 4D. L. I. 440.—CAN. 


2 


** (10) Observations of Lornp SuMNER as to 

the practice of the Re of Joint Stock 

Companies, in cases where everything is in 
order, of antedating the incorporation of a 
co. to the date of the application for registra- 
tion.”—-JUBILEE OoTron » Lrp. 
(OFFICIAL RECEIVER & JLAIQUIDATOR) v. 
Lewis, {1924} A. 0. 958; 938 L. J. Oh. 414; 
40 L. R. 621; 68 Sol. Jo. 668; [1995] 
B.& O. R. 16; sub nom. Re JUBILEE CoTToNn 
Minus, Lrp., 131 L. T. 579, H. L. 

Annotation :-—As to (9) Consd. Re Burton, 1927] 2 Ch. 139. 


82. Add. Annotation :—As to (1) Refd. Jubilee 
Cotton Mills Official Receiver & Liquidator v. 
Lewis, [1924] A. C. 958. 


192. Add. Annotation :—Refd. R. v. Registrar of 
oh oo te Companies, Fx p. More, [1931] 2 


196. Add. Annoiation :—Refd. Harrods v. Harrod 
(1924), 40 T. L. R. 195. 


210. Add. Citation :—9 Jur. N. S. 843. 


225. Citation :—For ‘' 56 Sol. Jo. 36” read “ 56 
Sol. Jo. 861.’’ 
Add. Annota.ion :—Consd. Harrods v. Harrod 
(1924), 40 1... L. R. 195. 


228. Add. Cifation :—On appeal, 41 R. P. C. 67, 0. A. 


228a. ‘‘ Harrods ’’ — ‘‘R. Harrod.’’|—-The ct. 
granted an interlocutory injunction to re- 
strain deft. co. from carrying on business 
under any name comprising the well-known 
name of pltf. co. on the ground that defts.’ 
use of the name was calculated to lead the 
pune erroneously to believe that defts.’ 
usiness had some connection ‘vith pits.’ 
business.—Harkkops, Lrp. v. Harrop a ds 
ay ela 40 T. L. KR. 195; 41 R&R. 


Annotation :—-Expld. ‘Motor Manufacturers’ & ‘Tradors’ 
as v. Motor Manufacturers’, ctc., Inace., [1925] Ch. 


228b. ‘‘ Society of Motor Manufacturers & Traders ’’ 
—‘* Motor Manufacturers’ & Traders’ Mutual 
Insurance Co.’’}—A co., carrying on the busi- 
ness of insurance against motor risks, adopted 
as part of its name the ordinary descriptive 
words ‘‘ Motor Manufacturers & Traders,”’ 
which had already been adopted as part of 
its name by a society having for its main 
objects the promotion, encouragement & 
protection of the motor trade generally. 
There was no charge of fraud &, in the 
opinion of the ct., no tangible risk of injury 
to the society’s business reputation owing 
to the similarity of the names; the names 
being sufficiently distinguishable & deft. 
co.’s business wholly different from that of 
pltf. society :—Held : as society was not 
entitled to a monopoly of its descriptive 
words, or to any relief pa deft. ‘co. 
—MoTOR MANUFACTURERS TRADEBS’ 
SOcIETY v. MOTOR MaNcPACrCREAS & 
TrRapERS' MoruaL INsuRANCE Co., [1925] 
Ch. 675; 94 L. J. Ch. 410; 133 L. T. 330; 
41T.L. R. 483; 42 RK. P. C. 307, C. A. 


228c. ‘‘ British Legion ’’—-British Legion Club 
(Street), Ltd.}—Britiso LEGION v. BRITISH 
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265 iii. ———.}—An assocn. of more 
than 20 persons formed for starting a 


business for gain coats Pesisiration 
fin accordance with Act, 4, 
whatever may be the ae ‘to which, the 
gains of the business arc to be put, 


LEGION CLUB (STREET), Lrp. (1931), 47 
es L. R. 571 


ton :--Retd. British Medical Association v. Marsh 

Aesth a 47 T. L. 5732. 
228d. i B. M. 7 es B. M. A. Dru Stores.’’}— 
BRITISH MeEpicar. ASSOCN. v. MarsH (1931), 

47 T. L. R. 572. 


2387. Add. Annotation :—As to (1) Consd. Motor 
Manufacturers’ & Traders’ Soc. v. Motor 
Manufacturers’ & Traders’ Mutual Insce., 
[1925] Ch. 675. 


Add. Annotations :—-Refd. Harrods v. Harrod 
tet 40 T. L. R. 195; Motor Manu- 
acturers’ & Traders’ Soc. v. Motor Manu- 
facturers’ & Traders’ Mutual Insce. (1925), 
04 L. J. Ch. 410. 


251. Add. Annotation :—Refd. Employers’ ie aed 
get 1. VU. Sedgwick Collins (1926), 95 L. 
1015. 


Add. Annotations :—Asto(1)Refd.I. %.Comra. 
v. Cornish Mutual Assce. (1924), 41 T. L. R. 
70. As to (2) Refd. South Behar Ry. v. 
I. R. Comrs., [1925] A. C. 476. 


Add. Annolation :-—Refd. Greenberg v. Co- 
operstein, [1926] Ch. 657. 


260a. What amounts to—Not acquisition of 
shares of company to promote its amalgama- 
tion with another company.) — DOMINION 
Iron & Sreet Oo., Lro. v. INVERNAIRN, 
[1927] W. N. 277. 


Add. Annotation :—-Consd. I. R. Comrs.  v. 
Cornish Mutual Assce. (1924), 41 T. L. R. 70. 


Add. Annotalions :---As to (1) Apld. Cornish 
Mutual Assce. v. I. R. Comrs., [1926] A. C. 
281. Refd. Greenborg v. Cooperstein, (1926) 
Ch. 057; Re United General Commercial 
TInsce. Corpn., [1927] 2 Ch. 51. As to (2) Refd. 
Thomas v. Kvans, Jones v. South-West 
Lancashire Coal-Owners’ Assocn. (1926), 135 
L. ‘I’. 673. 

Add. Annotation :—Refd. Greenberg v. Co- 
operstein, [1926] Ch. 657. 


Add. Annotation :—Folld. Greenberg v. Co- 

operstein, [1926] Ch. 657. 

2728. -}—Axn assocn. with four branches 
wus formed to obtain subscriptions from the 
members of each branch & to lend to members 
out of the fund so formed money on interest. 
Each fund, with its accretions of interest, 
was divided up periodically among the 
members ratably at a period of the year 
which differed in each branch. The assocn. 
& its branches all consisted of more than 
twenty members. The assocn. was not 
registered under any Act. Disputes having 
arisen, a resolution was passed by the mem- 
bera for the dissolution of the assocn., & an 
action was brought by three meinbers suing 
on behalf of all members other than defts. 
against defts., who were the treasurer & 
secretary of the assocn., claiming administra- 
tion of the assets of the assocn., an account 
of the subscriptions agape by defts. from 
members & of their application thereof, 
payment of the amount found duc & other 
‘relief. The action was resisted on the ground 
that the assocn. was ulego & that no relief 


288. 


255. 


257. 





265. 


266. 


270. 


271. 











——. 





e.g. educational & other charitable 
purposes.--Cratror LAL vw Puxnu 
| in a seeeoe LoL. 62 AL 326.— 





| could therefore be 
aesocn. was renderec 
s. 1 (2), as being an t assocn. of 
more than twenty persons on a 
business navine for ite object the acquisition 
of gain; (2) ct. was not debarred from 
affording relief to the members asking for 
the return of money paid into the hands of 
agents for SE peeees for an illegal pacpoee 
by granting an account.—GREENBERG 
COOPERSTEIN, 11926) Oh. 657; 95 L. J. Ch. 
466; 185 L. T. 663. 


Add, Citation :—180 L. T. 450, 


Add. Annotation :—Refd. Drabble.v. Hycolite 
Manufacturing Co, (1928), 44 T. L. R. 264. 


Add. Annotation :—Consd. Egyptian Salt: & 
Soda Oo. v. Port Said Salt Assocn., Ltd., 
[1981] A. C. 677. 


Add. Annoiation :—Refd. Pickford v. Quirke, 
Pickford v. I. R. Comrs, (1927), 188 L. T. 600. 


Add. Annotation :—Generally, Retd. R. v. 
Registrar of Joint Stock Companies, Ex p. 
More, [1931] 2 K. B. 197. 


Add. Annotation :—Consd. Re Blucher 
(Prince), Ea p. Debtor, [1931] 2 Ch. 70. 


Right of export.}—The E. Syndi- 
cate in 1899 was granted by the Egyptian 
Govt.:a concession for manufacturing & 
selling salt for Egypt from the Mex area, 

. & the sole right to export salt from that 
area, but the Govt. reserved the right to 
abolish the salt monop ly at six months’ 
notice. The syndicate then promoted applt. 
co., which agreed to purchase the rights of 
the syndicate under the Mex concession, but 
with the reservation that the co. should not 
do any export trade in salt, such right of 
export being reserved by the ‘syndicate from 
the sale to the co. On Jan. 1, 1906, the 
Govt. abolished the salt one opoly of the 
syndicate. The memorandum of association 
of the applt. co. did not expressly prohibit 
the co. from exporting salt from Egypt, but 
stated that one of the objects of the co. was 
to ratify the agreement with the syndicate, 


ven :—Held: (1) the 
illegal by 1908 Act, 


282, 


810. 


$17, 
327a, 








& another object was to deal in al & soda, 


& it was conceded that under its memo- 
randum the co. could acquire salt deposits 
outside Egypt & there engage in the export 
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prevent ite engaging in that business.— 
yepTran Sarr & Sopa Co. v. Port Sarp 
Saur Assocn., [1981] A. OC. 677; 100 L. J. 
P. 0.147; 145 L. fT. 318, P. Cc. 


Add. ‘Annotation :~—Refd. Re Railways Act, 
1921, Re Standard Charges Schedule 719285)" 
04 L. J. K. B. 364. 
841. Add. Annotation :—Aas to (1) Consd. 

_ cultural Wholesale Soc. v. Biddulph & 
trict Agricultural Soc., [1925] Ch. 769. 


Add. Annotation :-—As to (1) Refd. Bank of 
N.T. Butterfield v. Golinsky, [1926] A. C. 733. 


Add. Annotation :—Apld. Plantations Trust 
. a ane Rubber Lands (1916), 114 
854. Add. Annotations :—As to (2) Refd. A.-G. v. 
. Goddard (1929), 98 L. J. K. B. 743. Age to (4) 
Consd. Ramsden v. David Sharratt & Sons 
(1930), 36 Com. Cas. 314. Generally, Refd. 
Harrods, Ltd. v. Lemon (1930), 47 T. U Rt. 97. 


855a. --—— Liquidator.J—Re Home & COLONIAL 
INSURANCE Co., Lrp., No. 6858b, post. 


Add. Annplatlons : :— Consd. Agricultural 
Wholesale Soc. v. Biddulph & District 
Agricultural] Soc., [1925] Ch. 769. Refd. Hole 
v. Garnsey, [19380] A. C. 472. 


Add. Annotations :—Consd. Kreditbank Cassel 
G.m. b. H. v. Schenkers, [1927] | K. B. 826; 
Liggett (Liverpool) v. Barclays Bank (1927), 
187 L. T. 448. Refd. Underwood v. Bank 
of Liverpool, Underwood v. Barclays Bank, 
1924} 1 K. B. 775; Houghton v. Nothard, 
we & Wills, [1927] 1 K. B. 246; Liggett 
ad saa Barclays Bank, [1928] 1 
Add. Annotations :—Refd. Underwood v. Bank 
of Liverpool, ec nee sees v. Barclays Bank, 
odie 1 K. B. 775; Houghton v. Nothard, 


we & Wille [1927] 1 K. B. 246; Liggett 
yr iibeeaaaic v. Barclays Bank, (1928) 1K. B. 
8 


+ 


843. 
851. 


406. 


410. 


411. Add. Annotation :—-Consd. Kirby v. Wilkins, 
{1929] 2 Ch. 444. 

415. Add. Annotation: — Consd. Agricultural 
Wholesale Soc. v. Biddulph & District Agri- 
cultural Soc., [1925] Ch. 769. 
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1920 (oc. 19), @. 4 (2 does not render it { BR 
iliegal Co: 


E. O’REILLY, LTD., 


(1927) 3 
"R. 797; 60 0. L. R. 649.—CAN, 
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s. Act, s. 28, a 


dissolve a oo. | Makes a certifionte of See tee ae a i. By transfer.] — An Seen 

should, not be reed into & statute | Was duly tiworporated.—Assooiaren | Wupscriber of & co. oan withdraw tie 
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the language uage of the statute pilates mip oat Dink 871s wigee}t W. ¥ W.|. Sartore” are present &eote at the 

def ehare that 505; 34 B. OC. R. 533.—CAN, meeting such withdrawal does not in- 

penalty. (3) ley. (8) The he Poonduct of validate anything done at the meeting. 

—Re GEorncs W. GRIFFITHS Co., (1924) 


PART III. mata \ q, aaa 6,.— 


the or hald to mak ake ther trastoc . 4D. L. R. 1031.—CAN. 
TA baliore ole made ceaubations forbes; To take up number eubscrived | PART IIL SECT. 7, SUB-SECT. 6.—B. 
pas conserve the pro » & not for the . hares 400 |, Misr « 
{t was, ‘terelore, not Recs | oe ee oe a ear Wot ground for « resolaston}—- 
for pitt. whose sult was for his share | $5 “Ganoel his ufrements,” Pg | Subscribers to the memorandum of 
of the asacts, to have the oo. restored name was never entered in th the er . of a co. cannot repudiate shares 
Sit Eee the oo eDabson o, Gran | of members :— on the ground that they were induced 
~— ° on group tae; were 
& GREsT, {1998} 1 D. L. R. 479; {1998} | Red. HB. Onaxp tae & Oo. Lap. (1936), | 20 the eroune that they, wa 
Ws, ube: 22 L. R. 263.— I. L, R. 48 580 ruins oe on Freend tt the 
; PART Ill, SECT, 7, SUB-SECT. 6.— | b oters of the 
PART Ill. SECT. 6. A. (s). | Arenal the, promo contract ; the trno 
Neg Po fab PP gee andl 888 1. Where shares subscribed for not remedy of the persons so defrauded is 
poraied.}— Th © fac peg vit }—Pereons @ memo- the pernona so 
porated under Coa: Act inctudes tm ta | randum of assoon. of a coo. to be | dotrant 5 heen & Cra.- 
name the word “ Co-operative,” con- | incorporated are . tributories, Lrp. ¢v. Bopzisy, | 
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Ada. Avmotation :—Retd. Re City Equitable 
Fire Insce. (1924), 40 T. L. R. 853. 


1a, —— A collateral obligation imposed by 


| _ certain evente involves a _liabilit 


' which the co. is 


3 . of assocn. of a co. registered under 
1908 Act upon a member of the co., which in 
| y on the 

of that member to take further shares 
in the co., can be enforced notwithstanding 
that the liability of the member to contribute 
in a winding up is cr by the Act under 
stered. 

The limitation of liability in respect of 
shares held is distinct from an obligation 
collaterally imposed upon a member in 
certain events to take up further shares 
which will themselves, when taken up, be 
entitled to a similar limitation of liability. 
There is nothing in such a collateral obliga- 
tion which is wlira vires or repugnant to the 
system of limited liability —AGnrIcULTURAL 

HOLESALE Society v. Bippuiews & Districr 
AGRICULTURAL Society, [1925] Ch. 769; 94 
L. J. Ch. 897; 133 L. T. 274; 41 T. L. R. 
470; 69 Sol. Jo. 557, C. A.; affd. sub nom. 
Bipputrn & ODisrricr AGRICULTURAL 
Society tv. AGRICULTURAL WHOLESALE 
Sociury, [14°27] A. C. 76, H. L. 


Annotation -—Expit. & Distd. Hole v. Garnsey, [1930] A. C. 
482a. ——~ Unless arising from wilful neglect or 


432b. 


default.}—Re Ciry EQUITABLE Fire INsuUR- 
ANCE Co., Lrp., No. 3059a, posi. 

——.J|—FENTON TEXTILE ASSOCN., 
Lap. v. THomas & CLARK (1928), 45 T. L. R. 
1133 on appeal (1929), 45 T. L. R. 264, C. A. 





482c. —— Unless arising from wilful or wrongful 


433. 


437. 


489. 


act or default.|—-One of the arts. of assocn. 
of aco. provided that ‘“‘ The direcivors & other 
officers shall be indemnified by the co. against 
all costs, losses, & expenses incurred by them 
in or about the discharge of their respective 
duties, except such as may happen frcra 
their own respective wilful or wrongful act 
or default " :—Held: the above art. did not 
protect a director from liability for negligence 
resulting in loss to the co.—e CITy OF 
LonpDoNn Insurance Co., Lrp. (1925), 41 
T. L. R. 521; 69 Sol. Jo. 591. 


Add. Annotation :—As to (1) Consd. Shuttle- 
worth v. Cox (Maidenhead) (1926), 43 
T. L. R. 83. 


Add. Annotalion :—As to (1) Refd. Biddulph 
& District Agricultural Soc. v. Agricultural 
Wholesale Soc. (1926), 95 Iu. J. Ch. 576. 


Add. Annotation :—As to (1) Consd. Collins 
v. Associated Greyhounds Racecourses (1929), 
141 L. T. 629. 


488. ‘* Issued ’? to the public—_What amounts 


. co., that it was 


PART Ml. SECT. 8, SUB-SECT. 1. | offering the p 
li. —— ——]—An advertisement 


to.}—A co. being in want of further capital, 
a document was prepared by applit., who 
was the managing diroctor, & signed by, the 
other directors, stating the position of the 

pe. to issue 20,000 
preference shares, & giving an estimate of the 
profita after the new capital was available. 
Attached was an application form for pre- 
ference shares. A second document was also 
prepared the applit., written on the co.'s 
paper & addressed to a fellow director, marked 
‘strictly private & confidential,’’ which, 





8a. 
nivy of Indian 


' 


after setting out the amount of nominal & 
issued capital, stated the purposes for which 
the. additional capital. waa required, & con- 
cluded thus: ‘‘1 shall be very happy to 

d tails with 


«discuss this proposition in all its de 
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any one who is really interested.’’ Attached 
was a form of application for ordinary shares. 
Several copies of these documents were given 
to applit.’s fellow director, who sent a copy 
to a solr., with a request, in substance, that 
he should find some client willing to provide 
the capital required. The solr. sent the 
documents to resp.’s brother-in-law, & he 
in turn sent them to reap., who, on the faith 
of the statements they contained, subscribed 
for 8,000 ores d shares in the co. Subse- 
quently asce ng that a considerable part 
of the issued capital had been issued other- 
wise than for cash, a fact that was not stated 
in either of the documents, he sued applt. 
for d es for the loss he had sustained 
through the omission by applt. to comply 
with the requirements of 1908 Act, 
a. 81 (1) (e). At the trial the jury found that 

e two documents were an offer of shares 
by the co. to the public. In answer to the 
question, whether they were in fact iasued 
to the public, the jury said: ‘ There is no 
proof of this.’”’ The jury found that resp. 
sustained damage to the amount of £2,000 :— 
Held: the documents were not issued as a 
prvepectus within 1908 Act, s. 81 (1) (e).— 

ASH v. Liynpr, [1920] A. O. 168; 98 L. J. 
K. B. 127; 45 T. L. R. 42; 72 Sol. Jo. 878 ; 
sub nom, LYNDRB v. Nasu, 140 L. T. 146, H. L. 


Add. Annotation :-—-Refd. Collins v. Associated 
Greyhound Racecourses, Ltd., [19380] 1 Ch. 1. 


Add. Annotation :-~Consd. Nash v. Lynde, 
{1929} A. OC. 158. 
For first catchword ‘‘ ——--—’’ read ‘* Notice of 


contracts.’’ 
Add. Annotation :—Apld. Coles v. White 


City (Manchester) Greyhound Assocn. (1929), 
45 'T. L. R. 230. ; 
|—Held: pltf. was entitled to the 
rescission of a contract to take shares, on the 
ground that the prospectus did not disclose 
the facts (1) that the land purchased by the 
co. for its operations had been scheduled to 
a town-planning resolution, which had been 
registered as a land charge, & (2) that, unless 
the consent of the local authority should be 
obtained before any buildings were erected, 
the co. would not be entitled to compensa- 
tion for their possible removal under the 
town-planning scheme.—OolL“s v. WHITE 
Crry (MANCHESTHR) GREYHOUND ASSOON., 
Lrp. (1929), 45 T. L. R. 230, ©. A. 
Add. Annotation :—Refd. Oollins v. Asso- 
rari aida acaca Racecourses, Ltd., [1930] 
Add. Annotation :—Refd. Collins v. Asso- 
Pore et naa aceii Racecourses, Ltd., [1930] 
j Ch. 1. 
Add. Annotation :—Refd. Humphrey & Den- 
man v. Kavanagh (1925), 41 T. L. R. 378. 
Add. Annotation: -—Dbtd. & Distd. Lever 
Bros., Ltd. v. Bell (1980), 47 T. L. BR. 47. 
Add, Annotation :—Consd. Collins v. Associated 
Greyhound Racecourses, Ltd., [1930] 1 Ch. 1. 
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581a. -—-— —-—- Directors without knowledge that 


misrepresentation basis of contract.]—Deft. 
co. had no knowledge, that, so far as pltf. 
was concerned, his application had been 
induced by any representations made before 
the co. was incorporated. In these circum- 
stances I think pltf. fails to establish any 
right to have any contract to take the shares 
in question rescinded (LUXMOORE, J.).— 
COLLINS v. somage tr GREYHOUND RACE- 


EnGiisH AND Emprre Digest SuPPLEMENT. 


obtain its rescission, & (2) the contract con- 
stituted by the co.’s acceptance of pltf.’s 
authority under the Deane are ae to place his 
name on the register could not be treated as a 
contract entered into on the basis of the draft 
prospectus.—COLLINS v. aromas otra GREY- 
HOUND RACECOURSES, Lrp ae! 1 Ch. 1; 
99 L. J. Ch. 52, C. A. 


58ic. ——— ——— Effect of venanéiuilon by agent in 


favour of plaintiff.])—CoLLins v. ASSOCIATED 
GREYHOUND RACECOURSES, Itp., No. 581b, 


COURSES, -» [1930] 1 Ch. 1, 14; affd., 
[1930] 1 ‘cn 7 , 28, C. A. ante. 
581b. ———— Goritewet between company & agent for | g4o, 


undisclosed principal—-Whether principal en- 
titled to rescission.]|—Shortly before the in- 
corporation of a co. a draft egy ectus, bbe 
was afterwards adopted @ Cco., 

circulated for the purpose of Y otaining moder 
writers of shares intended to be offered to the 
public by the proposed co. An investment 
co. entered into an underwriting agreement 
on Nov. 28, 1927, by which they agreed that 
they would within three days of the issue of 
the pr ectus ‘‘ either subscribe themselves 
dds nthe basis of the said prospectus for 
1,164, 000 . . . Shares of 58 each or cause. 
the same before the date aforesaid to be subs 
scribed on the terms of the said prospectus by 
responsible persons,” & any reasonable 
objection might be taken by the co. within 
two days to persons put forward by the 
investment co. On Nov. 29, 1927. M. & O. 
signed & remitted an offer to underwrite 
12,000 shares addressea to the investment 
co. & also an application for the shares 
addressed to the Ce company, which 
was accom scat a cheque for £600. On 
Dec. 12, 1927, the incorporation of the pro- 
iy co. fae place, the underwriting 
agreement & prospectus were adopted by the 
co. & the prospectus issued to the public. 
The public response was insufficient, & 
$%,160 shares were allotted to M. & O., the 
allotment letter bearing at the back a form 
of renunciation. M. & O. were agents for 
pltf., who had provided the £600. They 
renounced the shares in favour of pltf., who 
paid the further sum of £624 due on allot- 
ment & sent the allotment letter to the co., 
who replied stating that it had been duly 
registered in his name & placed his name on 
the register of sharcholders :—Held:  pltf. 
was not entitled to rescission, because (1) the 
contract: between M. & O. & the co. was of 
such a class that M. & O. must be treated as 
the principals, so that pltf., as the undisclosed 
principal, could not sue on the contract or 
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667. 
677. 
702. 


703. 


788. 


Add. Annotations :—Consd, Clark v. Urqu- 
hart, Stracey v. Urquhart (1929), 141 L. T. 
641. Refd. Horwood v. Statesman Publish- 
ing Co. (1929), 141 L. T. 54. 


Add. Annotation :—Refd. Clark v. Urquhart, 
Stracey v. Urquhart (1929), 141 L. T. 641. 


Add. Annotation :—Consd. Clark v. Urqu- 
yeh Stracey v. Urquhart (1929), 141 L. T. 


Add. Annotation :—Refd. Horwood v. States- 
rc Publishing Co. (1929), 98 L. J. K. B. 


Add. Annotations :-—-Expld. 
(1930), 148 L. T. 151; 
[1980) 2 K. B. 72. 

Add. Annotation :—Refd. Aylott v. 
Ham Corpn., [1927] 1 Ch. 30. 


Add. aa :—Refd. 
{1924] P. 181. 


(i) Other Cases (Vol. IX., p. 189). 


Legh v. Legh 
Lynn v. Bamber, 


West 


The MSaxicava, 


770a. Acceptance of sum paid into court—Effect 


on lability under 1908 Act, s. 84.]—Resp. 
applied for & was allotted debenture stock 
in W., C., & Co., Ltd., relying upon the 
statements contained in a prospectus. The 
tirst-named applts. were directors in W., C., 
& Co., Ltd.; the second-named applts. 
carried on business as merchant bankers in 
the name of S. & Co., who were stated in 
the prospectus to have purchased the whole 
of the debenture stock of W., C., & Co., Ltd., 

but who were alleged by rosp. to have issued 
the prospectus as agents for the other applts. 
Resp. by his writ claimed ‘‘ damages for 
false & fraudulent misrepresentation against 
al] applts., & sha ek such of applts. as were 
directors of W., C., & Co., Ltd., compensa- 
tion under 1908 Act, 8. "84, alternatively 
damages for conspiracy to defraud, the 
damages claimed in respect of the three claims 
being £178.”’ The trial judge dismissed the 


PART lll. SECT. 8, SUB-SECT. 3.— 
D. (b). 


af. Prospectus muat be iesued by or on 
behalf of company.}—Sect. 84 of 1908 
confined to prospoctuses issued 
by or on behalf of the co.— URQUHART 
wv. STRACEY, [1928] N. I. 162.-—~-IR 

678 {. Measure of damages. }j— 
bob har vw. SrRacky, No. 7471, 


PART Nt. SECT. 8, SUB-SECT. 3.— 
D. (oe). 


Under Criminal e. 414,.}— 
The” above sect. relates to the issuing 
of a written prospoctus. statement or 
account by a direotor with the inten- 
tion of decolving shareholders of a co., 
or of spdueine some omer person to 
entrust or advance rty to the 
co.: & where deft. o ed ue 
tions for stock of a co., of which 


was a promoter, upon false oral statc- 
ments eee a conviction undcr 
that seot. not justified.—R. v. 
cane (1924), 65 O. L. R. 686.— 


ngredients of offence.)—TR. 
» Hanoount (Ont) (1929), 52 Can. 


Crim, Cas 
PART ITI. oe &. ‘ lasiciea 3.— 


INT 1. Claim for damages against 
rhe Bhad proce lale 8— J oined with ate statu- 


tory cla compensation sehr 
directors. om fite. Bou bought dcbentures 


e co. on the faith of statements ota a 
dofts. were 


s oa 
defts. damages for fraudulent 


-presentations in tho prospectus & for 


6 


nspiracy to defraud, & against such 
of "dotts. as wore directors iu the co. 
claimed compensation under 1908 
Act, s. 84:—Held: (1) pltf. was 
entitled to have the altornative causes 
of action for compensation & for mis- 
representation & conspiracy submitted 
to the j subject to tgvo limitations, 
(a) that he could not get dam 
more than once in respect of what 
was in substance the same cause of 
oc & (6) that the causes of action 
co 


Soead of neers: Nie pith, can: 
oO ge er ; P4 « 8UC- 
ceeded on tho cause of on under 


sect. 84, us woe envied to puch 
compensation as might prove, 
addition alread 


any y 
saoelved iz respect of areudulent 
misrepresentation. — URquuaRT 
STRACEY, (1928} N. 1.1682; varied, 141 

fT. 641, H. L.—IR. 


action inst the first-named applts. with 
costa. e action then proceeded against 
the second-named applts. until they amended 
their defence by leave & paid £130 into ct. 
with a denial of liability, which amount the 
Pig accepted in lieu of the £178 claimed, in 
full satisfaction of the cause of action for 
.fraudulent misrepresentation. The Ct. of 
Appeal set aside the orders & judgment of 
the trial judge & ordered a new trial of the 
action as regards the causes of action under 
1908 Act, s. 84, & conspiracy to defraud :— 
Held: (1) both on the issue of conspiracy to 
defraud & the issue of deceit, after the money 
had been taken out in satisfaction there was 
no cause of action & no head of damage 
remaincd unsatisfied of which there was any 
evidence or which could be ordered to be 
tried anew; (2) on the question of com- 
pensation under 1908 Act, s. 84, although 
the case should have been left to the jury 
there was nothing left to be tried after resp. 
had taken out in satisfaction money paid in 
on the issue of conspiracy only. Compensa- 
tion was not, either as to the amount recover- 
able or the mode of measuring it something 
different fron or even greater than damages. 
—OLARK v. URQUHART, STRACEY v. Urqu- 
WART, (1030) A. C. 28; 99L.J.P.C. 1; 141 
L. T. 641, H. L. 





771a. ——— Order for new trial—After acceptance of 


sum paid into court.]—OLark v. URQUHART, 
STRACEY v. URQUIIART, No. 770a, ante. 


814. Add. Annotation :—As to (1) Refd. Jacobs v. 


Batavia & General Plantations Trust, [1024) 
2 Ch. 329. 


814a. Profit sharing deposit notez scveemable in 


four years—Company bound to redeem.]— 
Pitf., in reliance upon a prospectus issued in 
Sept., 1920, by deft. co., hereinafter called 
‘the Trust,’’ applied for & had allotted to 
him subject to the terms of the prospectus 
four £100 73 per cent. profit sharing deposit 
notes of the Trust. It was stated in the 
prospectus that the notes would be paid off 
at 105 per cent. by four annual drawings, &, 
undcr the heading ‘‘ Earlier payments,” that 
the Trust retained the right to pay off at 
105 per cent. all or any of the outstanding 
notes at any time on giving three months’ 
previous notice in writing, but, that in the 
event of the sale of the Trusts’ R. B. estates, 
further referred to in that prospectus, which 
according to the construction placed upon 
the prospectus by the ct. was not confined 
to a sale under a certain option of purchase 
referred to later in the prospectus, but 
included a sale to anybody whomsoever, the 
Trust would set aside out of the proceeds of 
sale a sum sufficient to redeem the notes 
then outstanding, & the holders would be 
given an option of being then paid off in 


ae 


A Te a i yn pci 


Vol. IX.—Companies. Cases 770a—834a. 


cash at 105 per cent. or of retaining their 
notes till the date of drawing. Each of the 
notes, which was in the form of the specimen 
note referred to in the prospectus, provided 


_ that the Trust would, as & when the principal 


818. 


820. 


834a. Order under 1929 Act, s. 


sum of £100 became payable in accordance 
with the conditions indorsed thereon, pay 
to pltf. the sum of £105, & was expressed to 
be subject to & with the benefit of those 
conditions, which repeated the provisions 
contained in the prospectus for the redemp- 
tion of the notes by drawings & the option 
retnined by the Trust to pay off the notes on 
notice, but did not refer to the promise by 
the Trust contained in the prospectus as to 
earlier payments in the event of the sale of 
the Trust’s R. B. estates. The option to 
purchere referred to in the prospectus havi 
apsed & the Trust cuir contracted to sel 
the R. B. estates without having given notice 
to pltf. that his option to be paid off or to re- 
tain his notes had thereby become exercisable, 
& the Trust having repudiated their liability 
to perform their promise contained in the 
prospectus, pltf. brought an action to have 
the said liability of the Trust established & 
for an injunction to restrain them from 
dealing with the proceeds of sale without in 
the first place setting aside a sum sufficient 
to pay off the outstanding notes :-—Held : 
pitf. was entitled to the relief claimed on 
either of two grounds, namely, (1) that the 
entire contract: was contained in two written 
instruments, namely, the deposit notes & 
the prospectus, the terms of which the ct. 
could reconcile by construing the promise 
in the prospectus as if it were inserted in the 
note as & proviso to come into operation, if 
& when the R. B. estates were sold, or (2) that 
the promise was a binding collateral contract, 
the consideration for which was the contract 
by pltf. to take up the notes, & that, as the 
terms of that promise & an animus contra- 
hendi on the part of pltf. & the Trust had 
been clearly proved, the test laid down by 
LORD Mouuron in Heilbut, Symons & Co. 
v. Buckleton (see No. 1565) was satisfied.— 
Jacons v. BATAVIA & GENERAL PLANTATIONS 
Trust, [1924] 2 Ch. 329; 03 I. J. Ch. 620; 
13t L. T. 617; 49 T. L. R. 616; 68 Sol. Jo. 
630, C. A. 

Add. Annolations :-—Consd. Re Burton, a 
2 Ch. 132. Refd. Jubilee Cotton Mills Officia 
ia & Viquidator v. Lewis, [1924] A. C. 

58. 


Add. Annotations :~-As to (4) Refd. Long 
Acre Press v. Odhams Press, [1930] 2 Ch. 196. 
As to (5) Consd. Atherton v. British Insu- 
lated & Helsby Cables, (1925] 1K. B. 421. 
Generally, Refd. Stapley v. Read (1924), 131 
L. T. 629. 

56 (3) -What 
amounts to special circumstance —Not mere 


— oe 





PART III. SECT. 10, SUB-SECT. 1. 


sp. Includes premiums on sale of 
stock.}-—TORONTO v. CONSUMERS’ GAS 
Co., {1927} 4 D. L. R. 102.—CAN, 


PART III. SECT. 10, SUB-SECT. 3.—B 


ge i. —— To dtspense with remil.}— 
In a petition for reduction of capital 
presented by a co. iu which it 
stated that the 
did not involve ei 
of bility in respect of any unpaid 


share capital or the payment to any 


shareholder of any paid-up share 
capital, & that the rights of creditors 
were not affected in any way, & further, 
that tho leading c tors & al] the 
shareholders assented to the pro- 
posed redtiction, the ct. dispensed with 
a remit to a reporter, & granted the 

rayer of ths petition.—-Scorrisu 

TAMPING & ENGINEERING Co., LTY., 
{1928) 8. Cc. 484.—S8COT. 


fi. —— ——~.}—HayYy & 
rid2s] S.C. 622.—SCOT. 


7 


SONS, 


PART III, SECT. 10, SUB-SECT. 3.—-C. 

aa: Cancellation of vendor’a shares.}-- - 
Deft. co. was incorporated for the 
oxpress purpose (inter alia) of acquiring 
tho asscts & business of a certain bollor 
works of which pltf. was the principal 
owner. Under an ement between 
pltf. & the co., which modified an 
variior ment, the co. ed to 
assume the Mobilities of said hasiness 
and to issue to, pit. fifty-five of the oo.’s 
shares fully paid up in consideration of 
the transfer of the assets of works. 
It was then discovered that the Hahbiit- 


Cases 894a-—-1196e. Evoues axp Empire Diorst Surrimmnr. | 


solvency of company.}]~— Paacrice Norse 
(1980), 69 L. Jo. 262; 169 L. T. Jo.. 283 ; 
11980 W. N. 78, | 

8302. —— 





Company in voluntary arenas | 
—A reduction, reorganisation & increase o 
capital with a view to continuing to carry on 
the business of a co. can be directed by the 
ct., while the co. is in Aseeshelanial | liquidation, 

& all further p. Pena a f in a voluntary 
Sinatie up stay Pa. —Re WALTERS (STHPHEN) 
& Sons, ixp. (1026), 70 Bol. Jo. 963. 


$71. Add. Annotation :—Consd. Kirby v. Wilkins, 
[1929] 2 Oh. 444. 


887. Add. Annotation :—Refd. Re Bolton, Ez p. 
no British Artificial Silk, Ltd., [1930] 2 

942a. Resolution before operative date of 1929 
Act — Confirmation after such date.)—Re 
GRAYSON, Rorro & CLovpR Docks, Lrp. 
(1930), 69 a Jo. 151; 169 L. T. Jo. 144; 
[1930] W.N. 27. 


977a. ——— -—— Large fund available to meet 
pean taba ba aoe Co., 
-» [1931] W. N. 186; 172 L. T. Jo. 7B 
21 L. Jo. 79. 


1015. Add. Annotation :—Refd. Re North Pole: 


Ice Co. & Reduced, [1924] W. N. 181. 


1017. Add. Annotations :—Refd. Z?e Dampney & Re- 
duced (1924), 68 Sol. Jo. 718 ; bag North Pole 
Ice Oo. & Reduced, [1924] W. N. 181. 


1019a. Passing of special resolution—& confirma- 
tion by court.J}—(1) The proper form of 
minute in petitions for Sagara of capital is 
not as set out in Re Salinas of Mezico, 
{1919] W. N. 311, but should state that the 
capital has been reduced “ by a special 
resolution confirmed by an order of the High 


Ot. of Justice.’”’ (2) With regard to the 
form of notice of registration pursuant to 
1908 Act, s. 51 (8), it is a cient com- 


pliance with the statute to give such notice 
in the short form approved in Re Oceana 
Development Co. (1912), 56 Sol. Jo. 537, which 
removed the objection to the length of the 
minute.—He Norru PoLe Icg Co., Lrp. & 
avanti {1924} W. N. 131. 


ton :-Ag to ae Expld. Re Dampney & Reduced 
BT CTO TCT RSET oa poe ~ 


(cmbndbanammnesenterneae deeclicecammeestan in sdhtehenemmeneamiatatammeametanehaemmanaml 


1019b. ———— Whar a petitien for reduc- 
- tion of eepitel, does not. involve & is not 
followed by any sub-division, consolidation 
or reorg tion of share capital, the old 
form of minute used in cases of simple 
reduction is correct, & it is not necessary to 
state that the capital has been reduced by 
‘virtue of a special resolution, & with. the 
sanction of an order of the High Ct. of 
Justice——-Re Dampnny & Oo. Lrp. & 
-Repvogep (1924), 68 Sol. Jo. 718. | 

1029. Add. Annotation :—Refd. Re Darwen & 
Pearce, Associated Paper Mills v. Barnes 
(1926), 95 L. J. Ch. 487. 


1086. Add Annotation :—Refd. Re North Pole Ice 
Co. & Reduced, [1924] W. N. 181. 


1086a. ———- ———.]—Re Norta Poue Ice Oo., 
Lrp., & Repvucenv, No. 1019a, ante. 
1080a, ——— Company in elas ong! | liquidation.|— 
Re Watters (STEPHEN) & Sons, Lrp., No. 
8382, ante. 
1102. Add. Annotations :—Apld. Parker & Cooper 
v. Reading & James (1926), 96 L. J. Oh. 28. 
Hoetd. iene. v. Marine Products (1928), 44 


1108. Add. Annotation :—Apld. Re City Equitable 
Fire Insce., [1925] Ch. 407. 


1124. Add. Annotations ; :-—Consd. I. R. Comrs. v. 
Doncaster (1924), 938 L. J. K. B. 838; Ke 
Speir, Holt v. Speir, [1924] 1 Ch. rae: I. R. 
Comrs. v. Fisher’s Exors., [1926] A. O. 896. 
Folld. I. R. Comrs. v. Wright (ieee), 95 
iL. J. K. B. 982; Re Taylor, Waters v. Taylor, 
1926] Oh. 928. Distd. Re Bates, Mountain v. 

ates, [1928] Ch. 682; Parker y». Chapman 
(1928), 188 L. T. 729; Hill (R. A.) ». Perma- 
nent Trustee Co. of New South Wales, ell 
A. C, 720. ey I. R. Comrs. v. B 
[1024] 2 K. B. 62; Re Railways Act, 1921, 
Re Slondard ‘Charges Schedule (1925), 04 
L. J. K. B. 864. 

1125. Add. Annotation :—Overd. A.-G. v. Tube 
Investments, Ltd. (1930), 142 L. T. 561. 

On increase of capital.)—After this cross- 
reference 

1126a. When increase takes place.}—In Dec. 
1927, resp. co. passed an extraordinary reso- 
lution that the Scapa of the co. be increased 











ties of pitt. ’s business equalicd or | Mortaa iat ae INVESTMENT Co., LYD. pea: to unclaimed dividends, 
exoceded the value of its assets, & he | (1928), 8. A. S. R. 478.—AUS. A COPPER Co., PerrroNens. [19 (1926) 
& the oo. entered into a compromise re o 315.—S3COT. 

agreement under which his said shares | PART III. SECT. 10, SUB-SEOCT. 8.— 

wore surroncerod 6 josnceled | he G. (b). PART Ill. SECT. 10, SUB-SECT. 3.— 
te en sreholdors peda geen Sl raced fi, —— Without remit to aa G. (¢@). 

ad: nal d compromise agreem ont was rp ean not ee bs OWLERS at. Function 5 finds age court must 
within the paver ot isan. it did not (ASEBDEEN), Lit., [1928] 8. CO. 186.— eonatder. }-— ste Mine (E. W.), Ltp., 
bring row real red reduction ot septal ° [1925) Z. L. R. 237.—N.Z, 
oF COl urchase © oOo. O 

_ ite own shares or prejudice creditors.—- PART IIL. SECT. 10, SUB-SECT. 8.— | pan Il. SECT. 10, SUB-SECT. 3.— 
fedora W. Ww HoGlor aD Lek | | 9611, when derensed wath, Where, pee 
+— 
B. O. R. 800; ite 11929} on an 8 lication Hmited oo. ——— ——— Amount increase 
4D. L. R. 508, G, A—CAN, sarmation Bethe ce ote an were ere eld: when 


eats ts ie a aes ee oo 


tions to 


‘eanital aan 
cot reduce {i Z, subject 
PART Ill. SECT. 10, SUB-SECT. 3. nly cre in Tespect: of to the approve) of tt ‘thee DY we ae 
Fred ak inden by guasnilers: day d our ihe current month, the ct. par tne 
Where oman un msi petition ai near make a confirming the | jonfirmed by the a rea ie a being 
oo. tor confirmation of resolutions for ction forthwith & fpciaematinn Rieti capital by the creation of 
the reduction of capital & cancellation | the Sdvertisement of the presen te required to be recorded 
of shares, it a the pro- | of the tio oe ee ene ee under Cos. Act, 1908, «. 51, should set 
moters had taken 4 1 hol of | Nat LESeER & | forth (a) the state of the co.’s capital 
free shares & that one of the objects of | CO. PTY: Lap, ( (ome), ¥ i. R316; after giving effect to the reduction: 
petition was probably to free the | 1979 A. L. R, 26: by sanctioned & (b) the state of its capital 
romoters of a posubie Hability . as t ad by the resolutions 
3 of these shares Hold : the | PART IIL SECT. 13 SUB-SECT. 3.— | Conaitionally such tion 
uation & cancellation of the nbares abares G. (4) f. “5. Snucrson, Lr. 


should be confirmed.—Re Ap 


967 3. Who are creditors — Persons 
8s 


effect. & 
{1999} 8. ©. 65.—SCOT. ' 


to £1,550,000 by the creation of 300,000 new 
ordinary 8 & payment was made on the 
' increase of the stamp duty under Stamp Act, 
1891 (c. 89), 8. 112. On the same day the 
co. an extraordinary resolution altering 
the Arta. of the co. & adding an Art. 44 (a) 
which provided “‘ the directors of the company 
for the time being be & they are hereby autho- 
rised from time to time by resolution passed 
by them to increase the existing capital of 
the co. from £1,550,000 to £2,500,000 by the 
creation of 950,000 additional shares of £1 
each. Such increases within the limits afore- 
said may be made successively & such 
new shares shall have’ certain priorities & 
rights. The Crown asserted that imme- 
diately on the creation of Art. 44 (a) there was 
an increase of capital within the meaning of 
Stamp Act, 1891 (c. 39), s.112, & stamp duty 
was payable on the 950,000 new shares:—Held: 
under Art. 44 (a) two steps were necessary | 
before an increase of capital was created 
within the meaning of Stamp Act, 1891 (c. 39), 
s. 112: first the introduction of the article 
& then a step which might not in fact be ever 
taken, namcly, a resolution creating the 
increase or sore of the increase of the capital 
authorised tv the article; & until the 
directors exervised the power to increase 
given to them by the article there was no 
increase in the registered capital of the 
company & no duty was attracted under 
sect. 112.—A.-G. v. TUBE INVESTMENTS, 
Lrp. (1930), 142 L. T. 561, C. A. 


1184. Add. Annotation :—As to (2) Refd. Lynde 
v. Nash, [1928] 2 K. B. 93. 


1153a. ——— Liability of sub-underwriter.} — lox 
pee Lip. v. MATHUEN (1930), 74 Sol. Jo. 


1169. Add. Annotation :—-Consd. Collins v. A ssoci- 

ges ee Racecourses, Ltd., [1930] 
1. de 

1169a. --_- ———- -———_ Directors without know- 
ledge that misrepresentation basis of con- 
tract.J—COLLINS v. ASSOCIATED GREYHOUND 
RACECOURSES, Lrn., No. 58la, ante. 

1169b. ——- ———- —-_- Between company & agent 
for undisclosed princlpal—Renuneiation by 
agent in favour of principal.}—CoLLINs v. 
ASSOCIATED GREYHOUND RACECOURSES, 
Lrp., No. 581b, ante. 


1205. Add. Annotations :—Distd. Pailin v. Northern 
a oe Mutual Indemnity Co., [1925] 2 
K. B. 78. Consd. Hindmarch v. Carterthorne 
Colliery Co. (1928), 21 B. W. 0.0. 44. Refd. 
Wales v. Iron Trades Employers’ Assocn. 


Vol. 1X.—Companies. Cases 1126a—1448b. 


1220. Add. Annotation :—Dbtd. Shuttleworth v. 
Cox (Maidenhead) (1926), 48 T. L. R. 88. 

1226. Add. Annotationa :—As to (2) Expld. Agricul- 
tural Wholesale Soc. v. Biddulph & District 

ee apes Soc., [1925] Oh. 769. Apld. Re 
ilts & Somerset Farmers, [1928] Ch. 809. 
1226a. ———-.] — AGRICULTURAL WHOLESALE 
Society v. BrppunpH & Distrricr AGRI- 
CULTURAL Socinty, No. 481a, ane. 

1230. Add. Annotations :—Roefd. Biddulph & Dis- 
trict Agricultural Soc. v. Agricultural Whole- 
sale Soc. (1926), 95 L. J. Oh. 5768; Re Wilts & 
Somerset Farmers, [1928] Oh. 809. 

1265. Add. Annotation :—Refd. Spencer v. Ash- 
worth Partington (1925), 94 L. J. K. B. 447. 

1265a. ——-.]—In the absence of fraud or mala 
fides, a cestui que trust cannot be put on the list 
of contributories, though he may be called 
upon to indemnify his trustee.—He ELBOTRIC 
TELEGRAPH Co. OF IRELAND, BUNN’S OASE 
(1860),2 DeG. F. & J. 275; 9 W.R. 483 45 
KE. Rt. 627; sub nom. Re KLECTRIC THLEGRAPH 
Co. or IRELAND, Ex p. Bonn, 8 L. T. 5673 aud 
nom. ELECTRIC TMLEGRAPH OO. OF IRELAND v. 
poe 20 L. J. Oh. 913; 6 Jur. N. S. 1223, 

1268. Add. Annotation :~-Refd. Re Anderson- 
Berry, Harris v. Griffith, [1928] Ch. 290. 


1820. Add. Annotation :—Apld. Re Hobson, 
Houghton, [1929] 1 Ch. 300. 
1842. Add. Annotation :--Giencrally, Refd. Green- 





wood v. Martins Bank, Jad. (1981), 47 
T. L. R. 607. 
1411a. Where further investigation required.]} 





—On an application under 1908 Act, s. 32, 
y summons or motion, for the rectification 
of the register, if there is some question in 
ee requiring investigation the practice 
is for the Judge not to make an order for 
rectification but to make an order dismissing 
the summons on motion & leaving it open 
to appct. to bring an action.—Re GnreaTor 
BRITAIN PRODUCTS DEVELOPMENT CORPN., 
Lrp. (1924), 40 T. L. BR. 488, D. C. 

1448a. -——— Right to issue stock warrants payable 
to bearer.|—There is nothing in the Cos. Act, 
1929 (c. 23), that, expressly or by implica- 
tion, deprives a co. of the power to issue 
warrants to bearer in respect of stock.— 
PILKINGTON v. UNITED RAILWAYS OF THE 
HAVANA & REGLA WAREHOUSES, LD., [1930] 
2Ch. 108, 9U L. J. Ch. 555; 144 L. T. 115; 
46 T. L. R. 370; 74 Sol. Jo. 264. 


1448b. Conversion of preference shares into 
e 0 shares—-Whether alteration in status 
of shareholders.}—Where preference share- 


Ie ee: LITRE On tp ae Fin ee ao nm re a ay 


(1928), 21 B. W. C. C. 316. 


PART III. SECT. 10, SUB-SECT. 6.—B. 
1106 i. General rule.}—-DEVALL v. 
WAINWRIGHT Gas OCo., [1931] 3 
WwW. WwW. R. 251.—CAN., 
PART Ill. SECT. 11, SUB-SEOCT 3.—B. 
sw. To account to company for money 
co - ore tne ton of ie 
pany.jJ—Where e@ co. bro au action 
t rwriter, & recovered 
a verdict for 2317 10s.:—Held:; as 
deft. by his statement of accounts had 
not admitted that he held any money 
for the 0o0.’s use, the verdict should be 
set aside & judgment entered for him. 
~~ HARMONIC NATOR, LTD. v. 
Aen as 27 8S. R. N.S. W. 81; 
44 N. Ss, . WwW. N. 50.—AUS. : 
PART IH. booed 1, SUB-SECT. 4.— 
a). 


sy. Company Aolding franchise— 





a ee mee ate 2 Paenee: ee an 


Second com owning shures— 
Whether liable to Municipal & Public 
Utility Board.}—Where a co. has been 

ven a franchise, the fact that all its 

sued shares, .except qualification 
shares, are held by another co. & that 
ite officers are all officers of such other 
co. does not impose on tho latter cv. 
the obligations with respect to the 
franchise which the former co. is under 
&, therefore, does not subject it to 
orders of the Municipal & Public 
Utility Board with respect to said 
obligations.—Re SUBURBAN RaPiIb 
TRANSIT Co., WINNIPEG Envorric Oo. 
& RuRAL MUNICIPALITY OF ARMINI- 
BOIA, (1931) 1 WwW. W. R. 778.--CAN. 





PART III. SECT. 13, BUB-SECT. 5.— 
B. (d) vil. 


1374 1. Wrong entry of nature of | O. L. 





sharesa—Agreement to take puid-up 
sharea—~Sharea entercd aa partly patd. }-—~ 
Re Custom Hover MoTor . LTD. 
cn VOLUNTARY LIQUIDATION), [1928] 
t. R. Qd. 338.—AUS. 


PART III. SECT. 14. 


sz. “ Preference  shares."’) --~ “‘ Pre- 
ference share’ is an indefinite term, 
having a commercial or popular rather 
than a legal sar Saha re @ pre- 
ference of any character is given to 
the holder of a share, the clronmstance 
that in other respects he is deprived 
of the usual righte of a holder of 
common shares does not prevent his 
share from being proporly designated a 
“ proference share.”-—RUBAAS ¥v. PARK- 
INSON, [1929] 3 D. lL. K. 658; 84 
R. 87.--CAN. 


13* 


Cases 1448b—1580a. ENGLIsH AND Empire Dicrest SupPLEeMENT. 


holders had the 


Giffard, [1928] Ch. 144. 


1472. Add. Annotation :—Refd. Leeds Industrial 
Co-operative Soc. v. Slack, [1924] A. C. 851. 


1480. Add. Annotalion :—Generally, Refd. Hum- 
hrey & Denman v. Kavanagh (1925), 41 


-L. R. 378. 


1515. Add. Annotation :—Refd. Kirby v. Wilkins, 


[1929] 2 Ch. 444. 


PART Ill. SECT. 15 SUB-SECT. 1. 


1450 il. .}—The 
memorandum of assocn. of a oo. 
provided, inter alia, that the preference 
stock should rank as to dividend & 
capital in ee to the ordinary 
stock & all other atock & shares in the 
capital for the time hee I of tho co., 
& that it should bo ‘* subject to the 
other provisions with regard to the 
same contained in the articles of 
assocn.”’ The arts. of assocn. set forth 
that the co. might increase its share 
otpital by tho creation of new shares, 
with such preforence over other she rex 
or stock as it might diroct, proviued 
that no shares or stock should be 
created with oa preference over, or 
ranking pari nassu with, the existing 
preforonce stock without the sanction 
of the stockholders affected :—Held: 
upon @& sound construction of tho 
momorandum of assocn., the co. had 
not power at [ts own hand, even with 
the sanction of the preference stock- 
helt piel to create new yreteoce pee 
ranking puri passu w existing 

reference stock; & that an altera- 
ton of the memorandum was necessary 
for that urpose. -- Jte ScoTrisu 
NATIONAL Trust Co., (1928] 8S. C., 
409.—SCOT. 


ef. -+—The decision of Andrews 
v. Gas Meter Co., No. 1459, must be 
taken as indicating that if the arts. 
of assocn. of a co. make no reference 
to the Issue of preference shares, 
reference shares cannot be issued. 
nder the arts. of assocn. of a co. the 
directors were empowered to allot or 
otherwise dispose of shares *‘ on such 
terms and conditions ’’ as thoy thought 
fit, & the co. in goncral mecting was 
empowered to increase capital by the 
creation of new shares to be issued 
“ so such torins & conditions & with 
su rights and privileges annexed 
theroto ” as the gencral mecting should 
direct. Tho articles further provided 
that ‘‘ subject to the rights attached 
to shares issued on special conditions *” 
. .. the profits of the co. should be 
divisible among the members in pro- 
poruon to the oapital paid up or 
eomed to be paid up on the shares 
held by them :-—Held: the directors 
wore authorised to issue preference 
shares.— Re MARLOW ROLLA THEATRES, 
LTD., 47 N. Ss. W. WwW. N. 185.—-AUS. 


PART HI. SECT. 15, SUB-SECT. 2. 
k 1. Power to modify rights by bye-law 

—VPalidily of bye-law—Companies Act, 

R.S. C., 1906 (c. 79).}—HOLMESTeD tv. 

ALBERTA PaciFio GRAIN Co., LYrp. 

athe f (1928) 1 D. . R. 135; [1927] 
WwW. ,. R. 707.—-CAN. 


PART Ill. porns "a SUB-SECT. 1.-— 
. (a). 
b i. ——.]}—-Held: persons, who, 














t to give six months’ 
notice converting their shares into ordinary 
shares, & some of them gave such notice less 
than six months before the co. went into 
voluntary liquidation :—Held: 
was valid & effectual to convert their pre- 
ference shares into ordinary shares, & did 
not create an alteration of their status after 
the commencement of the winding up within 
1908 Act, s. 205.—-Re BLAINA OOLLIERY Co., 
Lrp. (1926), 70 Sol. Jo. 404. 


1461. Add. Annotation:—Consd. Collaroy Co. v. 


Perea ee natarT ne eRe 


1 Oh. 1. 


such notice 


145. 


1552. Add. Annotations :—As to (2) Distd. Collins 
. v. Associated Srey aunee Ravecourses, [1930] 

‘As to ( 

Greyhounds Racecourses, [1930] 1 Ch. 1. 
my view the headnote of the report is in- 
accurate so far as it states what constitutes 
the fourth head, which should read, ‘‘ Where 
the contract is made to the knowledge of the 
co. on the basis of certain representations, & 
it turns out that some of them were material 
& untrue,’ per LUXMOORE, J.). 

1585. Add. Annotations :—Refd. Re Royal British 
Bank (1859), 8 De G. & J. 387; 
Bank of Scotland v. Addie, Addie v. Western 
Bank of Scotland (1867), L. R. 1 Se. & Div. 


) Distd. Collins v. Ansoclate 
n 


Western 


1589a. ——— Statement by agent—That application 
purely formal.]—E., acti 


as agent of pitf. 


co., represented to deft. that the co. owned 


wieeereee ame: 


{intending to become sharcholders in a 
rroposed co., had signed & sealod a 
‘subscribers’ agreement,’’ were not 
sharcholders.—Re BLUEBIRD CORPN., 
Lrp., {1926} 2 D. L. R. 484; 6& 
O. L. R. .486.—-CAN. 


PART NII. SECT, 17, SUB-SECT. 1.— 
B. (a) i. 





si. -]—~ Where the 
evidence was not conclusive :—Held : 
in the circumstances A.'s eement 
for employment stood by itself, his 
status as a sharoholder, which was 
ostublished by what he had done & 
omitted to do, was not affected.—Re 
BUFF PRESSED Brick Co. (1924), 56 
QO. L. Ti. 33.—CAN. 

C i. Balance to be paid on com- 
mencemenl of undertaking by company.) 
-——A. added on the foot of an applica- 
tion for shares the words: ‘ This sub- 
scription is given on the understanding 
that I am to be called upon for the 
balance of the moncy when building 
Fel ge commence " :—Held: this 
stipulation had nothing to do with 
his becoming a sharcholder; & failure 
of the co. to commence building did not 
entitle A. to rescind his contract.— 
Re NATIONAL STap1uM, Lrp. (1924), 
65 O. L. R. 199.—CAN. 


fi. —— ——~ ——..J—A. reliod, as 
entitling him to rescission, upon the 
non-fulfllment of a condition that a 
building should be erected on a certain 
site :—Held: his agreoment. con- 
stituted A. a shareholder in presenti, 
& the condition should be treated 
merely as a collateral obligation on the 
part of the co.— He NATIONAL STADIUM, 

TD. (1924), 55 O. L. RR. 199.—CAN. 


PART III. SECT. 17, SUB-SECT. 1.— 
D. (b). 














sy. Abrogation & original agreement— 
Ascertainment of terms of substituted 
oral og ea ee ve. McCun- 
LOUGH ert 5 W. LL. R. 911; 14 
D. L. R. 270: 6 Alta. L. R. 503.— 


PART ILI. SECT. 17, SUB-SECT. 1.—E. 


di. —— Not after election to retain 
shares.}—MCDONALD v. W4ATRAKEI, 
LTD., (1924) N. Z. L. R. 201.—N.Z. 

fi. Lapse of time.)}—Where the 
owner of shares held in escrow agreed 
to 1 them, & certificates therefor 
were issued in the name of the pur- 
ohaser & rotained by tho trustee pend- 
ing fulfilment of the terms of the trust 
agreement, but no demand had yot 
been made upon the purchaser for 
payment :—Held: the fact that there 
was a la of about four years without 
raed pe oo cone taken Wt oe pur- 
chaser displaying any of owner- 
ship or latereat in ee has did not 
show that he had abandoned the con- 


10 





valuable rights over certain mines in China, & 
deft. agreed to go to China & investigate & 





tract of purchase.-—DALLAS & BIRKE 
v. DALLAS OIL Co., LTD., & WEBSTER, 
[1930] 2 W. W. R. 3013; 2D. L. R. 
788; 24 Alta. L. HR. 445; offa., (1931) 
8. C. R. 220; 2D. L. R. 733.—CAN. 


PART III. SECT. 17, SUB-SECT. 1.—F. 


m 1, -}—The ct. has juris- 
diction to decree specific performance 
of a contract with a co. for the pur- 
chase of shares thereof, but the matter 
is one of judicial discretion, ¢.e. con- 
tracts for the salo of shares are treated 
on the same principles as to the exercise 
of tho ct.’s jurisdiction to docrec 
specific performance &s are contracts 
relating to land.—MoDoOUGAL SEGUR 
EXPLORATION Co. OF CANADA, LTD. v. 
SOLLOWAY MILLS & Co., [1931) 2 
WwW. Ww. Kh. 516.—CAN. 


PART III. SECT. 17, SUB-SECT. 1.— 
G. (a). 


1553 vi. .}—MILNE t. DURHAM 
HOSIERY MILLs, LTp., [1925] 3 D. L. RR. 
725; 67 O. L. R. 228.—CAN, 


1558 vii. .J—PATHESCOPE UNION 
oF SouTH AFRICA, LTD. v. MALLINIOK, 
{1927} App. D. 292.—S. AF. 


PART III. SECT. 17, SUB-SECT. 1.— 


sa. Representation must have induced 
contract.}-—MARITIME UNITED FARMERS 
CO-OPERATIVE, LTD. v. DICKIR, [1925] 
1D. 1. R. 377; 52 N. B. R. 42.—CAN, 


PART III. SECT. we SUB-SECT. 1.— 
) 


1568 ii. -}—Doft., director 
of a co., without putting His signature 
to any written document, made 
fraudulent misrepresentations as to 
the financial position of the co., whereby 
pltf. was induced to apply & pay for 
shares :—Held: Lord Tenterden’s Act 
had no application to the case, & pitt. 
was entitled to recover from doft. the 
*mount paid for the shares.— DIAMANTI 
vw. MARTELLI, [1923] N. Z. L. R. 663.— 


f. Read now 1688 i.°’ 
g. Read now “ 1588 ii.”’ 


1688 fii. -}~PETROTITE 
& CHALLENGE HEaATsgRS, Lp. vt. 
BoDLEY, No. 400 i., ante.—-N.Z. 


PART III. SECT. 17, SUB-SECT. 1.— 


























r i, ——.}—Trousts & GUARANTEE 
Co. v. Smiru, (1924) 2 D. L. R. 211; 
a L. R. 144; Cc. B. R. 195.— 


r ii, ———.]}—-Re NATIONAL STADIUM, 
Ltp. (1924), 55.0. L. R. 199.—CAN. 

r iii, ———.]—If a shareholder desires 
to resoind contract to take shares 
in a co., then, in order to make the 
rescission effective, he must before 


1654a. 


make a report upon the properties, & he 
signed an application form for 2,000 £1 
es upon a representation by E. that the 
ap lication was purely formal, & deft. paid 
0 on allotment upon a representation by 
E. that the payment was for an option on 
250 shares to be bought by deft., if he so 
desired, on his return from China. The 
shares were allotted to deft. at a meeting at 
which E. was in the chair, but no notice of 
the allotment was sent to deft. Deft. went 
to China & pltf. co. alleged that he returned 
to England without obtaining any informa- 
tion. Deft., on the other hand, alleged that 
E.’s representations were false & that the 
mining rights were valueless. In an action 
in which pltf. co. in liquidation claimed 
(inter alia) £1,750 for unpaid calls on the 
shares, the trial judge held that as deft. 
intended only to take an option on the shares 
& had never contracted to take them the 
action failed :—Held: although E. was an 
agent of pltf. co. to come to an agreement 
with deft., yet by reason of E.’s fraudulent 
use of the application form signed by deft. 
the latter could not be treated as having 
agreed to tak: the shares, & the decision of 
the trial judge must be affirmed.—HuMPHREY 
& DENMAN, Lip. (IN LIQUIDATION) v. 
KAVANAGH (1925), 41 T. L. R. 878, C. A. 


1645. Add. Annotation :—Distd. Lynde v. Nash, 


[1928] 2 K. B. 93. 





K. applied, on a form supplied to him by 
Y., for 100 shares in a co. about to be formed. 


Vol. IX¥.—Oompanies. 


At that date the co. 
prospectus or filed a statement in lieu thereof. 


What amounts to.J—In Jan. 1920, | 


Cases 1589a—1654a. 


100 shares, but the transfer did not specify 
the denoting numbers of the shares com- 
rised therein. At a meeting of the directors 
eld on Apr. 16, a resolution was passed 
purporting to allot all the shares of the co. 
had not issued a 


On Apr. 20, the statement in lieu of prospectus 
was filed. At a meeting of the directors 
held on Apr. 30, the transfer from Y. to K. 
came before the board, & a resolution was 
passed approving the transfer & directin 

that a share certificate should be forwarde 

to’ K. Subsequently K. was registered a 
member of the co. The -certilicate, dated 
May 26, was sent to, & was accepted by, K. 
On June 8 a bonus, declared at the meeting 
of Apr. 30, was paid to, & was accepted by, 
K. K., as purporting to be the owner of 
the shares, attended a meeting of share- 
holders on Mar. 24, 1921. Subsequently the 
co. went into liquidation, & K., on whose 
shares there was a liability of 10s. per share, 
then denied being a shareholder, contending 
that the allotment of shares to Y. was void 
under 1908 Act, s. 82 :—Held: (1) although | 
the allotment to Y. was void, K. was a member 
of the co. at the conmencement of the winding 
up, there having been no agreement between 
him & the co. until Apr. 30, when the co. was 
legally in a position to allot shares; (2) in 
any event, in view of his subsequent conduct, 
he was estopped from denying that he was a 
member of the co.-—Re BURTON (JAMES) & 
Sons, Lrp., [1927] 2 Ch. 182; 96 L. J. Ch. 


omer 


the cominencement of the winding-up 
either have his name removed from 
the register of members, or institute 
appropriate legal procesd wigs to have 
it removed. Ditf. who had _ been 
induced to take shares under circuim- 
stances which cntitled him to repudiate 
his contract, duly notified deft. co. 
of his repudiation. Negotiations were 
then entered Into between pitf. & the 
director of the co. with reference to the 
mode of repayment to pltf. of the 
moneys due to him by tho co. No 
agreement was, however, arrived at 
between the perier & after some 
furtber dolay pitf. commenced an action 
claiming, infer alia, an order directing 
the removal] of his name from the 
register. A few days prior to the 
commencement of this action, the 
directors, without any notice to pitf., 
passed an effective resolution for the 
voluntary winding up of the co. :— 
Held: the claim for the rectification 
of the register was, under the circum- 
stances, too late & must be refused.— 
FLEMING wv. EcripsE— LAUNDRY Co., 
{1928] N. Z L. R. 598.—N.Z. 

sb. Failure to repudiate before declara- 
tion of inaolvency.}—Apart from the 
effect of the commencement of winding 
up, it is too late for a shareholder in 4 
limited co. to apply for rectification of 
the register of shareholders, on the 

ound of milsrepresentation, after 
-here has been o definite public declura- 
tion of insolvency, & this is so whether 
the business has in fact been kept 
open as e@ going concern or not.—/e 
Loucks, LTp., SERPELL’s Casy¥, [1928 
V.L. RR. 466; 49 A. 1. T. 270; [1928 
Argus L. R. 288.—AUS. 


PART IHIl. SECT. 17, SUB-SECT. 2.—A. 

1606 iii. ——— Agreement to subscribe 
for shares when called upon.}—BEARD- 
MORE & Co., LTrp. v. Barry, [1928] 
s. C. 101 .—SCOT. 


PART Il. ok 17, SUB-SECT. 2.— | 


a a s 
fi. ——.]— Where a contract to 


On Apr. 14, Y. purported to transfer to K. 





ean 8 | otunamanindl 


purchus shares was entered into by 
One Of tsvu partners of a trading frm, 
without arhority express or implied, 
& owing t a clerical crror the firm 
was not ontered on the register of 
members & the namo of the other 
artner alone wets entered :—Held ; 
he latter was never under any Habllity 
to the co. & could not be made a 
contributory.— MASECAR v. MCKENZIE 
& Son, [1924] 2 D. L. R. 1242; 2 
W.W. it. 521.—CAN. 


PART III. SECT. 17, SUB-SECT. 2.—C. 

ac, ——~ Whelker nomince Uable— 
Nomince incapable of contracting. }— 
Petitioner’s father signed her name to 
a stock subscription book of a bank 
paid the calle, & received the divides 
cheques, which were indorsed by her 
at her father’s request, the moneys 
being received by him. ‘The bank was 
put into Hiquidation by winding-up 
proceedings, & the order for cali against 
contributories war made three months 
before she came of uge. A year aftcr 
the liquidation commenced ghe took 
roceedings to have her name removed 
rom the list of contributorles :-—-Held : 
sbe was not Hable as 4 contributory, 
& her name must be removed from the 
list—Jte CENTRAL BANK & Hoaa 
(1890), 19 O. R. 7.—CAN. 


PART Ill. SECT. 17, SUB-SECT. 3.—A. 
fi. ——.}—Allotment is the accept- 
ance by aco. of an offer to take shares. 
—IMPERIAIL BANK OF CANADA 2B. 
Dean sae) 3 D. sats hei hs 
° ° ° val ving, o Ade ° 
488; 57 0. L. R. 203.—-CAN. 


PART III. SECT. 17, SUB-SECT. 3.— 
C. (a). 


16541. Allotment before stulement in 
lieu of prospectus filed.}--~Hleld: in- 
eneche to ce pores abet had 
signed a ‘‘ subscribers’ ayrwemen dios 
Re BLUEBIRD OCORPN., Lrp., (1926) 
2D. L. I. 484; 58 O. L. R, 486.—CAN. 
sd. 4pplication before compltance 


ll 


457; 1387 L. T. 5664; 71 Sol. Jo. 491. 





AH mee teen ae enti 6 aa 








Satan tmeainemnen 


with Sale of Shares Act— Allotment aftcr 
compliance with Act.}—Beforo a co. bad 
obtajnued the certificate roquired by 
Sale of Shares Act, & before its agent 
for the sale of shares had been liconsed 
thereunder, an agont thoreof obtained 
ap application for sharos. The sharts 
were allotted after the certificate & 
Hieence were fasnod, & the shareholder 
Meld several cums on the notes given 
or the ghares & appointed proxies at 
different times to vote. The share- 
holder did not know until after a wind- 
psa d order had been made that the 
Act bad not beon complicd with at 
the tine of his Spy reson Held: ho 
was not entitled to have his name ro- 
moved from the Hist of contributorick.— 
Re GQnreat Nouri INsuragcre Co., 
PAINTER’S Casi, [1925] 2 D I. tl. 
778; (1925) 1 W. W. R. PMD: 21 
Alta -f.. &. 3203 revsg.. [1925] 1 
Ww, WwW, I. T52.-~ CAN. 


PART III. cad ie Sueeer 3.— 
a). 


sf. Allotment on terms other than 
those in applicalion.}—Where an allot- 
ment of shares wus made on terms 
eee substantially from those con- 
tained in the application :—Held:- as 
the allottee so far from accepting the 
allotment basin f repudiated It, he 
could not be held Huble on the ground 
that the sharcs wore duly allotted to 
him.—-WHITrTLe v. HENLEY, [1924] 
App. D. 138.—S. AF. 


sg. Allotment fraud om compuny— 
Company not bound tn repudiate. }—HKe 
Sun Hay MANUPSCTURING Co., Ex p. 


Bintreir & Sons, Lrn., [1925] 1 
bD. L. R. 1204; 5 C. BKB. It. 286; affe., 
(1924) 2 Db. Il. fh. 1055; 40. BL. RR. 
615.-—CAN. 


PART JIl. say iy  duaaliacacbes 3. - 


ni. ——— Contract to take treasury 
shares.j—Deft. applied to a California 
co. through an agent in Victoria, B.C., 
for shares in the co. He intended tu 


Cases 1746—1704a. Eneuien anp Empire Digest SUPPLEMENT, 


1746. Add. Annotation :—Refd. Re City maoere 
Fire Insce., [1925] Ch. 407. 


1778. Citation :—For “96 L. T. 743” read ‘‘ 92 
L. T. 748.” 


1788a. As to compliance with formalities — 
Authorised affixing of seal.}—Sourn LONDON 
GREYHOUND RACECOURSES, Lrp. v. WAKE, 
No. 1794a, poat. 


1786. Add. Annotation :—Refd. South London 
Greyhound Racecourses, Ltd. v. Wake, 
[1931] 1 Ch. 496. 


1794. Add. Annotations :—Apld. Kreditbank Cassel 
G. m. b. H. 1. Schenkers, [1927] 1 K. B. 826; 
South London Greyhound Racecourses, Ltd. 
v. Wake, [1931] 1 Oh. 496. Consd. Slingsby 
v. District Bank, Ltd. (1981), 47 T. L. R. 587. 


1794a. Seal affixed by secretary without authority.] 
-——The A. co., of which D. was a director & 
G. was the secretary, being debtors of W. 
who, on Apr. 28, 1928, had issued a writ to 
enforce payment of the debt, procured the 
issue to of a certificate No. 528, certifying 


that W. was the peeetered holder of a 000 
ares numbered 40,652. 


aries ordinary 
2,651 of ten shillings each fully paid in 
pitf. co., which certificate, early in May, 
1928, was accepted by W. as security for the 
payment of the debt %y on the faith of which 

abstained from serving the writ upon the 
A. co. until June 18, 1938. D. was also 
managing director & G. was also secretary of 
pltf. co. The certificate bore the seal of 
that co., & was attested by the signatures of 
D. & G. as such director & secretary respec- 
tively. Pitf. co. having refused to recognise 
W.’s title to the shares brought this action 
against W., in which they claimed a declara- 
tion that W. was not entitled to the shares & 
rectification of their register of members. 
By art. 105 of the arts. of assocn. of pltf. co. 
it was provided as follows: ‘' The seal of the 
co. shall not be affixed, except by the autho- 
rity of a resolution of the board of directors 
& in the presence of at least one director 
& the secretary; & the said one director 
& the secretary shall sign every instrument 
to which the seal shall be so affixed in their 


marr mare tee 


uobtuin treas shares, but the shares | --Postling efficient, 
which he roce vod wore shares owned | (Ont), {1925} 1 D. 
by one A. Doft.’s namo was ontered, 
te. his knowledge, on tho co.’s register 





RL em setae meee mee 


‘presence & in favour of an 
‘person bond dealing wi 


._ share were 


“with.—SourHu 
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urchaser or 
e co. such 
ri digps ure be conclusive of the fact that 
the seal has been properly affixed.’”’ The 
following further facta were held to have been 
established at the trial: from entries in the 
register of members it ap that the 
shares in dispute had in Nov. 1927, been 
issued, with other shares, to the English & 
Foreign Investment Trust, Ltd., & that os 
respect of those shares three si hillings 
paid up. There was no en i 
showing when that co. ceased to be a member. 
There were entries in the register indicating 
that the 2,000 shares were transferred to W., 
& that W. was entered on the register as a 
member on Apr. 30, 1928, as ns acquired 
the shares as fully’ paid & as having teAva 
certificate No. 528 issued to him. There 
was no record of any transfer from the 
English & Foreign Investment Trust, Ltd. 
In Apr. 1928, while the register & seal of 
pe co. were under their physical control, 
& G. made the entries in the register, &, 
as director & secretary respectively of pltf. 
co., affixed the seal of that co. to & signed the 
certificate issued to W., but without any 
authority from pltf. co. & fraudulently in 
the interest of the A. co. :—Held: (1) the 
certificate not having in truth been sealed by 
pitf. co.’s authority, was, in the circum- 
stances aforesaid, a forgery & not binding 
upon the co; (2) W., whose ignorance of 
art. 105 had been proved, was, on that 
account, precluded from relying on that 
article to support the contention that pltf. 
co. was bound in bis favour to treat the 
attesting signatures as conclusive evidence of 
the fact that the seal of pltf. co. had been 
properly affixed to the certificate; (3) as 
xing the seal was not a matter in which 
normally a single director would have power 
to act without the authority of the board of 
directors, W. was not relieved from the 
obligation to inquire whether the formali- 
ties required by the art. had been complied 
NDON GREYHOUND RACE- 
COURSES, LTD. v. WAKE, [1931] 1 Ch. 496; 
aor L. J. Ch. 169 ; 144 L. T. 607 ; 74 Sol. Jo. 











— HOVWSON v. CROW. wn Gitigaeet — Re AUSTRALIAN SLATE 
. R, 495.—-CAN. F 


here , Lap, (1980), 47 N. 8. W. 


ot ar or ene received dividends PART Il. SECT. 17, SUB-SECT. ie pas iy 








buted funds to assist in re- gi. ——~ Non-complian PART III. SECT. 18, SUB-SECT. 3.—C, 
habilitating the co., but it was not | of Shares A Act, R. 8. f.. 1918 (c. ee 115.) 1| An allottee :— 
until after the present action was | —Allotment void, & not merely void: aa A entitled to rely upon the 


brought that ho learned that he had | able: & where a purchaser of shares has | certificates showing the stock given 


not received  treas shares. Ho | not done anything from which an agree- 
repudiated | ment to keep & pay for thom can be fon Me Be ectually aid for or not.— 
even va a winding- 
which creditors of the oo. sought, in {| up order, repudiate  ¢ 


phereuren immediate 
ownorship. The potion. was one In | implied, he can 


accordance with the law of forni a, | successfully resis 
to tix doft. with a lHability for ite debts 

proportionate to the amount of his 
shares :—-Heid: deft. nover became a 

shareholder since no contract makin g 
him such ever cameo into existence, 

st ae gad ae did not estop him from 


complied with. 
ues 


bh J 


denying ho was & ec —_ 
Tg Leer 
Gowan, ry00 2 W. Ww 
D, LH. 870; 48 B. 0. R. sbi i a ; ti eee acney res 
ue en 7 N. y of co. rectified by t 
= greg ay -———, ] —-- WITCOMB vw 


Toro GQrunErnaL TRUSTS CORPN., 
11081] 2 raw. Ww. R, 645.-—-CAN. 


1787 1. Receipt by alloties tmmatertal 


by take ehafes hog — 


cee eee RT EO NNR 
——— 


list of coutibatoriee,“w 
became 


after 
order that tt the above ‘Act was net 
—Re N one eagnece 


Mer NoRtTH 
ESTERN TRUST Con (1920) 3 D. L. Re 
Mie > [1926] S. °C. R. 412.—CAN, 


ANADIAN CREDIT 
UaT hecoon. v. CaLD 


p Mrn’s TRU ALDWELL, 
laced on the 
hore he only eee Berean PANS er es 


PART IIL. SEO®. 19. 


1812 i. Zseve for improper 
Increase of voting po wer — Rept 
Where directors 


in 
1773 1. Hffect of avoidance—Right to power to issue & allot phetored a or 
recover money pad. }—The right of an 
ter of members 
e removal of his Alounent jnvalid. oe & Pee porn 
therefrom under an order of the | vu. Beek oo. & Sup 
aauity ot. carries with it the right to (1927), 8 rR 188: ; it ie g 
recover re the co. moneys paid to it 
ot his contract to 
is s0 whether the aes eRe ee ee J 
basis o ish sockanson of the contract 
be: frendulane or innocent 


1° 


order to get contro] of the votin 
power, the ct. will doclare the issue 


V.W. RR. sb: 21 Sauk. L. R.621.—CAN. 
—TREASURE 

oon Lt. t. HYMAN, 
misrepre- HeeBe Pay D. wee —S. AF. 


18148. ‘* Initial share issue ??-Meaning.|—Gas 
DIAPHRAGM & GENERAL 
(1925), 41 T. I. R. 342. 


1817. Add. Annotations :—As to (4) Apld. Re 

Wilte & Somerset Farmers, [1928] Gh. 809. 
Biddulph & District Agri- 
cultural Soc. v. Agricultural Wholesale Soc. 


Meru Co., Lrp. v. 
LEATHER Co., Lrp. 


Generally, Refd. 
| (1926), 95 L. J. Ch. 576. 


1821. Add. Annotations :—As io (1) Consd. Agri- 

cultural Wholesale Soc. »v. noone & Dis- - 
[1925] Ch. 
Naeev al Refd. Re Wilts & Somerset Farmers, 


trict Agricultural Soc., 


[1928] Ch. 809. 


1871. Add. Annotation :—-Refd. Tarrant v. Roberts 


(1930), 47 T. L. R. 199. 


1923. Add. Annotation :—Refd. Excess Insce. 2. 
Mathews (1925), 31 Com. Cas. 43. 


2026. After this case add the following new sub- 


section :— 


SUB-SECT. 3a.—UNDER COMPANIES (CONSOLIDA- 
TION) Aor, 1908, s. 88. 


See case infra. 


et A: aE SO SR I oe se 


PART III. SECT. 20, S‘JB-SECT. 1.—A. 
li. Issue for fucure services to be 
rendered.)—Defts. procured the incor- 
poration of pit cu., & nade an agrec- 
ment with the original directors, who 
were merely the nominees of defts., 
that, as consideration for services 
which they promised to perform, defts. 
should receive practically the whole of 
the common shares of the capital stock 
of pltf. co. as fully pald shares :-—~ 
Held: the transaction was «lira vires 
of pitf. co. BANKING SERVICE CoRPN,, 
Ltp.v. TORONTO Finance Corpn. LTp., 
1928) A. ©. 333; 97 LJ. P.O. 65; 189 

° Ts 149, P, C.--CAN., 

1 il. ———-,]—The manager of a 
co. incorporated under Ontario Cos, 
Act agreed with the oo. to pay certain 
shares thereof at their par value & to 
pay therefor ane y promissory 
notes & partly by serving the co. as its 
manager for the next. four years. The 
Manager became bkpt. & the co. 
claimed inst his estate for the 
amount of the notes. The trusteo 
disallowed the claim & the co. ap- 
pealed :—Held: as the evidence 
showed that the contract was, not 
iusory, but a bons fide transaction, 
the terms of payment were within the 
powers of the co.— Ae GiBs0N Estate, 

ELICAN LAKE LUMBER Cu., LTD. & 
TRADERS TRUST Co. (Man.), [1929] 4 
Dp. L. R. 1001; 3 W. W. R. 224; 11 
Cc. B. R. 100.—CAN. 

} ili. ——.]—AUDITORIUM, LTD. ». 
LUMSDEN, [1926] 4 D. L. R. 9763 59 
O. L. R. 498.—CAN. 

liv. ——~.}-—-SiGNaL Hitt O118 Co., 
Lrp. v. LONDON OLL SECURITIES, LTD. 
aie. (192713 D. L. R. 984; (1927) 

WwW. Ww. R. 892.—CAN. 

1 v. -)—- WASOCHYSYN v. KrL- 
DONAN Ick & FUEL Co. (Man.), (1929) 
4D. L. R. 555.—CAN. 

sh. Under Companies Act, 1929, 
s. 41—Petition to court—Remit to re- 
papery ben be a@ petition {s presented 

the ct. under Cos. Act, 1929, a. 47, 
for authority to issue shares at a 
discount, the ct. will not dispense with 
a remit to a reporter.— He EDINBURGH 
& DUNDEE INVESTMENT Co., (1930) 
8. C. 681.—-SCOT. 


PART III. SECT. 20, SUB-SECT. 1.—B. 
aj. Issue of shares as bonus.}—Held: 











& co. to issue twenty-one 
prefe shares & seven common 
shares both paid, on reveipt of 


only the par value of the twenty-one 
referred 8 was making an agree- 
ment to aus shares at a discount, 


0k Peer nea te ee 





Vol. IX.—Companies. Cases 1814a—2087a. 





2070a. 


2060. Add. Annotation :—Refd. Kreditbank Cassel 
G. m. b. H. v. Schenkers, [1926] 2 K. B. 450. 


2070. Add. Annotation :—Overd. Spencer v. Ash- 
worth Partington, [1925] 1 K. 
.|—Where the owner of shares in a 


co. sells them there arises out of the contract 
of sale an implied promise by the purchaser 


- 589. 


to indemnify his vendor against all calls that 


769. 


may be made upon him in respect of the 
shares at any future date, whether made 
while the purchaser remains entitled to the 
shares or after ho has parted with them to a 
sub-purchaser; & it makes no difference in 
that respect that the transfer which the 


vendor delivers to the purchaser in completion 


of his contract is executed in blank.— 
SPENCER v. ASHWORTH PARITINGTON & Co., 
[1925] 1 K. B. 589; 94 1L. J. K. B. 447; 
L. T. 753, OC. A. 
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2072. Add. Annotation :—Refd. Spencer v. Ash- 


worth Partington, [1925] 1 K. B. 589. 
2087a. Sale by transferee to sub-purchaser.|— 


SPENCER v. ASHWORTH PARTINGTON & OO., 


an et a mT 


which was ultra vires & could not be 
enforced.— AUDITORIUM, LYp. v. LUMB- 
DEN: (1026) 4D.L. 8.976; 590. L. R. 


eed 
« 


PART Ill. SECT. 20, SUB-SECT. 2.— 
C. (by 4. 





sk. Oredtt for accommodation 
bille met by shareholder. |\--An agreement 
was entered into by aco. with one of 
its shareholders to credit: moneys which 
he might be called upon to pay in 
respect of accommodation bills entered 
Into by him for the co.’s assistance, 
or which might fall due to him for 
services rondered to the co. against 
hig \Yaboility for shares. Although a 
sufficient onm had acoumulated under 
these heaus to extinguish the share- 
holder's Kabiity on his shares, the co. 
went into liquidetion hefore an actual 
eredit had boen 4: sacd for the amount ; 
—Held: tho transaction did not 
amount to payment hy the shareholder 
of the amount due by him on his shares 
within Cos. Act, 1908, & the actual 
sct-off not having been carried into 
effect. prior to the Hquidation, the share- 
holdor war precluded by sect. 68 of 
the Act from having his name removed 
from the Hst of contributories.— 
Harpina & Co. v. HAMILTON, [1929] 
N. Z%. L. R. 338.-—-N.Z. 


PART Ill, SECT. 20, SUB-SECT. 2.— 
C. (b) ii. 


1856 i. Issue to director—For services 
rendered—On resolution of shareholders 
—Application of surplua assets. 
Where thore was eo surplus available 
for distribution by way of dividend 
among shareholders, & it was open to 
the sharcholders if unanimous to deal 
with it as Leow might think tit :— 
Held: no creditor .could object, & 
every shareholder would necessarily 
be estopped by his own conduct.— 
Re DORENWENDA, LTp., [1924] 38 
D. L. R. 118 5.00 Y. L. R, 413.--CAN. 


PART III. SECT. 20, SUB-SECT. 3.— 
B. (a). 


m i. -)}—Any bont fide 
transaction betwecn a co. & a share- 
holder which, if the co. brought an 
action against him for calls, would 
support a plea of payment, is a ‘* pay- 
ment in cash.”-——Moror FUELS Conpn. 
Ere. (IN LIQUIDATION) v. LINDER 
oe (1927), 48 N. L. R. 279.— 


eee eee 





PART III. SECT. 20, SUB-SECT. 3.— 


1886 fi ——- ——.}—By an agree- 
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No. 2070a, ante. 


_— 





ORT a nee mL ee te me net ene 


ment in writing applt. & another 
agreed to sell the co. agreed to 
purchase cortain land at the price of 
2,610, which price was to be paid & 
by certain cash Iinstal- 
monts & part y the faaue of tully 
aid shares intheco. Possession of the 
and was to be given on payment of £10 
& the issue of four hundred shares; 
transfer wis to bo made after payment 
of all instalments, the Iaat of which, 
under the agreement was not payable 
until Aug. 1928. Possession of tho 
land was given & tho shares wore 
issued, but no contract wag filled at or 
before the issne of the shares :—Held : 
under the ugreement. the shares wore 
not paid or to be paid In cash.— Re 
GOODMAN Broriures Auro & SERVICE 
Co., LTh., Hr p. Rost, [1927] 8S. A. 
8. k. 671.—AUS. 


ne te ee ae. 


satiati ed partl 


PART IU. SECT. 20, SUB-SECT. 3a. 


sl. Kiling of contracl—Time for 
Iling- ~iaclension of time.}—Where the 
failure to comply with 1908 Act,s. 88, 
was due to inadvertence & when the 
irregularity was discovered the con- 
tract was reduced to writing but 
more than three yours after the proper 
date fur fling, & the co. presented a 
petition for extension of time :—Jleld : 
merely to grant rellef from the pre- 
scribed ponent would be un insufficient 
remedy, & the tine for fillag was 
oxtended.—He ANDERSON & MUNRO, 
Lrp., (1924) 8. ©. 222.—800T. 


PART III.” SECT. 20, SUB-SECT. 3.--- 
5 AA ay ETL ATL 0. _(c bl eerie 

1925 i. Sufficiency of-—Whether court 
ull ingutre intu.}J—Held: tho agree- 
ment not having been set aside, tho 





adeguacy of the consideration could 
not be inquired into in a winding-up 


eel tad DOMINION COMBING 


mis, (1930) 3 D. L. FR. 98; 65 
O.L. R. 65; 11:0. B. R. 188: revag., 
affg.,10C. B. R. 462,-- - 


11C, H.R. 84; 


PART IIIf. SECT. 21 SUB-SECT. 2. 


2053 §. Must state amount of call—d 
lime & place of paves J ene 
ALKALI orks, LYD. v. AMIRUDDIN 
SHALEBHOY TYy#RJI (1925), I. L. R, 
50 Bom. 461.-—IND. 


PART III. SECT. 21, SUB-SECT. 3. 
1 {. ——.}-—EKuropean & Norrn 


AMERICAN Ry. Co. v. DUNN (1576), 
16 N. B. R. (3 Pug.) $20.—OAN. 


Cases 2100—2287. | ENGLISH AND HMPIRE DicEest SUPPLEMENT. 


2100. Add. Annotation :—Ae to (1) Consd. Re 
Darwen & Pearce, Associated Paper Mills v. 
Barnes (1926), 95 L. J. Ch. 487. 

2168. Add. <Annotation:—As to (3) Refd. Re 
Bolton, Ez p. North British Artificial Silk, 
Ltd., [1930] 2 Ch. 48. 

2174, Add. Annotation :—Refd. Shuttleworth v. 
Cox (Maidenhead) (1926), 43 T. L. R. 83. 


2179. Add. Annotation :—As to (1) Refd. Bank of 
N.'T. Butterfield v. Golinsky, [1926] A. OC. 783. 
2188a. Lien In respect of debt of trustee— 
Right of trustees to sell shares.|—Pitfs. 
were the trustees of the marriage settlement 
of one of them, who was also a beneficiary 
under the settlement. They claimed damages 
from defts. for breach of an agreement, 
whereby defts. undertook to purchase shares 
in a certain compan The pltf., who was 
a beneficiary under he settlement, was, in 
his individual capacity, indebted to the co. 
& the co. had, under its articles, a lien upon 
shares in respect of the debts of a membcr. 
In a previous action it had been held that 
whatever equitable interest the co. had in 
these shares under its lien was postponed to 
the interests of the beneficiaries under the 





setticment, other than the dcbtor-trustee & | 


persons claiming under him. Defts. now. 
contended that, as the co. would lose its 
lien, which was "admittedly good against the 
debtor-trustee & persons claiming under him, 
if the trustees were to sell, the trustees were 
not in a position to sell the shares frce from 
encumbrances, & therefor: the defts. were not 
bound to carry out their agreement to pur- 
chase :—-Held: the right of the trustees to sell 
the shares in execution of their trust was not 
affected by the co.’s lien against the debtor- 
trustec’s personal interest, & the trustees 
could give an unencumbered title to a pur- 
chaser of the shares, although the co. would 
lose its lien thereby. Defts. were, therefore, 
bound to carry out their agreement to pur- 
chase.—-MATHIESON v. GRONOW (1029), 141 
L. T. 553; 45 T. L. R. 604. 

2210a. ——— -}—PICKERING v. APPLEBY 
(1720), 1 Com. 354; 92 EB. R. 1108. 

Annotation :-—Refd. Watson v. Spratley (1854), 10 Exch. 222. 

2211a. Spanish & Portuguese bonds. ]— 
Qu.: whether Spanish & Portuguese Bonds 
are ‘‘ goods, wares, & merchandizes,”’ within 


PE nae RE ete A i ree a Oe NE eT 1 RET ER F we Le 











2224a. 


Stat. Frauds, s. 17.—PAWLE v. GUNN (1838), 
as reported in 1 Arn. 200; 6 Scott, 286; 7 
L. J. ©. P. 206. 


2217. Add. Annotation :—Consd. Spencer v. Ash- 


worth Partington, [1925] 1 K. B. 589. 


Dividend before exercise of option to 
purchase—Payment postponed.|—By a con- 
tract made in Apr. 1922, it was agreed between 
the persons interested therein that a business 
forming part of a testator’s ostate should be 
conve into a Be Nirseg co. with a capital 
of £30,000, divided into £20,000 debentures 
bearing interest at 7 per cent. & 10,000 
ordinary shares of £1 each, fully paid, which 
were to be allotted to the trustees of the will. 
One of the trustees, F., was appointed 
manager of the co., & was given the option, 
s0 long as he continued to be both trustee 
& manager, of purchasing the whole of the 
debentures & shares at par value. In 
June, 1928, the co. declared a dividend of 
57k por cent. on the ordinary shares for the 
year ending Mar. 31, 1928, to be paid in three 
equal instalments on July 1 & Nov. 1, 1928, 
& Feb. 1, 1929, & the ret instalment was 
paid on July 1, 1928. On July 30, 1928, F. 
exercised his option to purchase the whole 
of the shares & debentures for £30,000. At 
that date there was four months’ interest 
due upon the debentures. The purchase 
was completed on Nov. 5, 1928. On a sum- 
mons being taken out to determine the rights 
of the parties in the unpaid instalments of 
the dividend, & the debenture interest, as 
between vendors & purchaser :—Held : (1) the 
four months’ accrued interest on the 
debentures passed to the purchaser; (2) the 
declaration of the dividend on the shares 
having created a debt to the trustees as the 
then registered shareholdors, the _ post- 
ponement of the payment did not operate 
to deprive them of their rights, & therefore 
the remaining instalments belonged to them 
& not to the purchaser.—He KIDN5R, 
KIDNER v. KIDNER, [1929] 2 Ch. 121; 98 
L. J. Ch. 247; 141 L. T. 195. 





2228. Add. Annotation :—Refd. Spencer v. Ash 


worth Partington (1925), 94 L. J. K. B. 447. 


2287. Add. Annotation :~—-Dbtd. Lever Bros., Ltd. 


v. Bell (1930), 47 T. L. R. 47. 








ee eee nie 





PART Il. sauna rs SUB-SECT. 5.-— 1927, a. 4 pt Ng applicable to pur- PART Ill. SECT. 23, SUB-SECT. 2.— 
A. (b). chase of ie ares bade Wary (1980) C. (e) ik. 

ol, --—~ Ratoppe 1.) — Dominion EYHA v. oT G WVARD, —-- ——.}—GRIc# v. BanTRaM 
SECURITIES 1. DUNCAK, [1929] N. Z| 4,0. L.R. 4 ad. (1980) 1D. L 159), 22 0, W. R. 182; 3 O. W. N. 
L. R. 65.—N.Z. 219.--CAN, 1312: 3D. L. We 868.—CAN. 

vi eas m fi. Contract between employer 
* ant II. SECT. 23, SUB-sEcT. 1, | PART HI. SECT, 23, SUB-SECT. 2.— | »"empioyec.J—In an action claim 





binding—Com- Cc i. 


On failure of transferee to 


specific performance of a contrac 


—— Agreement 
my entiticd "to rele e to Te, ‘eke Up gag .]—Re ate lige ns ia eerie ctitie cari ere saulceet 
ranafer.]—— ONTARIO OCKEY CLUB e BRITISH TROLEOMS, LTD f areS 
Lap. v, McBrupe, (1927] A. C. 916: | [1925] 1 W. W. R. 236.—CAN, craig et gels Nac ON Cal Mg ed 


137 L. I. 751, P. C—CAN, di. 


may prove an agreement on tho part 


—_—— wha Hat dasa a of | of the principal sharcholder to hal oa 
Picks —— Isolated transaction.}—- urchaser’s nomince.}-—-N ploy- 


v. | chase on termination of, the emp 


OROZ v. eDONAN Ios & FUEL Co., le (Alta.) (1922), 03. D. L. R. | ment; & (2) puploree may also prove 
‘ an 


1930) 1D. L. R. 138.-—CAN 


agreement by the princinal share- 
holder to pay dividends at a minimum 


PART II. ‘SECT. 23, al olpesigaae 2.—A. PART III. oe Qi 2.— | rate, upon the oe ——-MACDONALD v. 


SOULIS, [1925] 2 D. L. R. 926.—CAN. 





pi. ~——— Zo com ristom to 
“Jen. wer. |— vw.  HowarRD m iii, —— Sale by vendor to 
furnish, slalement” of 4 ‘company. = (1887), 1) Man LR 677s—-CAN, | third party without notice of prior agree- 


BUTLER ¢. Farag 1927) 4 D. b. R 
y7t; 610. L. R. 3 i Oa. 


ment.j}—DoFr v. RUDOLPH re LUNEN- 


PART III. erate oh SUB-SECT. 2.— | BURG Gas Co., ADAMS vt. LUNENBURG 


Gas Co. Or Ss. ), {1930} 2 ve L. BR. 801 ; 
29 ey Ae 


oye evag., [19 1. He 8 
PART III. SECT. 23, SUB-SECT. 2.— | 4%¥:,,/tjunction™ Breach | of encumber : 2260 1 i. —— = 400i 
B. theren y= 1 REED McVaan, (19311 1 | FRase 8 e a eyii" (iain, 
sp. Sale of Goods Act, R. 8. N. B., | W. W. R. 257.—CAN. 558 CH O13 | 39 DL. He 176-—-CA 


¥ 


2268. Add. Annotation :—Refd. Lever Bros., Ltd. 
v. Bell, [1931] 1 K. B. 557 


9a. —— ——.}—Upon the breach of a con- 
tract for the sale of shares, the proper measure 
of damages is, the difference between the 
contract price & the market price at the time 
of the breach.—PowgLu v. JEssopp (1856), 
18 C. B. 886; 1389 EH. R. 1400. 


2269b. —-—~ —— jee Under a contract for the salo 
of shares in a co. tho measure of damages 
upon a breach by the buyer is the difference 
between the contract price & the market price 
at the date of the breach, with an obligation 
on the part of the seller to mitigate the 
damagcs by getting the best price he can upon 
that date. If tho seller retains the shares 
after the breacb, he cannot recover from the 
buyer any further loss if the market falls, 
nor is he liable to have the damages reduced 
if the market rises.—JAMAL v. MOOLLA 
Dawoop, Sons & Co., [1916] 1 A. C. 175; 
85 L. J. P. C. 29; 1141.7. 1; 827.1. R. 
719; 60 Sol. Jo. 139, P. C. 
Annotations :—Refd. Hill v. Showell alae 87 ri J. K. B. 
1106; Lebeaupin v. Crispin, {1920} 2 K. B. 714 
2274a. —— i—The vendee me shaves in a 
projected rai]vay, under a contract to be com- 
pleted at a futuro day, may recover, as 
damages for the non-delivery the difference 
between the price agreed on & the market 
rice of the day on which the sale should 
ave been completed ; but he is not entitled 
to damages in respect of a further advance 
of price taking place afterwards at the time 





of the actual Dra A the scrip.— TEMPEST 
a (1846), 3 CO, B. 249; 136 HB. R.° 
1 


2283a. Appointment of new trustee.|-.- Re stonson, 

HovuGutTon & Co., No. 2585a, post. 

2299a. ——.]—An allottee of shares in a coin- 
pletely registered joint stock co. but who has 
not executed the deed of settlement of the 
co. cannot under 7 & 8 Vict. c. 110, 8. 26, 
enter into a contract for the sale of his shares. 
—Re Epmonp, kz p. NrEmnsgon (1853), 3 
De G. M. & G@. 556; 23 L. J. Bey. 12; 22 
L. T. O. S. 190; 18 Jur. 297; 2 W. W. 121; 
43 BE. R. 218, L. C. & L. J.3 previous pro- 

* ceedings (1850), 15 L. T. O. S. 435. 


2299b. ——.|— Where a transfer of shares is not 
returned to the registrar’s office the transferor 
will be liable to the creditor of the company, 
but not liable to contribute as between him- 
self and the other shareholders.—-Re Brivrisyu 
PROVIDENT Lire & FIRE ASSURANCE Co., 
ORPEN’s CASE (1863), 2 New Re 
9 Jur. N. S. 615; sub nom. Re pi 
PROVIDENT LIFE & FIRE ASSURANCE SOCIETY, 





2266 i. Loss of right to relief—Laches 


to have such damages deducted as he 


Vol. 1X.—Companies. Cases 2263 —2344b. 


Re Onpen, 32 L. J. Ch. 688; 8 L. T. 696; 
11 W. R. 7413; on appeal, 33 L. J. Ch. 67, 


hee JJ. 
Anno -—Consd. Re Sara Provident Assce., Cross’s 
ee ato 8), 88 L. J. Ch. 
2382. Add. Gee ea Greenwood v. 
Martins Bank, Ltd. (1931), 47 T. L. R. 607. 


23382a. ——— ——.]—IRVING v. SouTH EASTERN 
Ry. Co. (1857), 29 L. T. O. S. 64. 


23438a. ——.]—-SPENOBR v. ASHWORTH PARTING- 
ron & Co., No. 2070a, ante. 


2344. Add. Annotation :—Consd. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. 589. 


2344a. Transfer of whole interest in company— 
Indemnity against ‘‘ outstanding Lablilities ’’ 
——-Whether unpaid income tax included.]—— 
On the purchase by pltfs. in Aug. 1928, of 
the shares & interests of defts. in a co., defts. 
undertook to indemnify pltfs. against all 
outstanding liabilities of co. up to the date 
of the completion of the purchase :—RHeld : 
the words ‘‘ outstanding liabilities ’’ included 
the payment of the income tax & pope. 
tax which ultimately became payable by the 
co. in respect of the period from Apr. 5, 1928, 
to the date of the completion of the purchase 
in Aug. 1928.—Unirmp KINGpomM ADVER- 
TISING Co., Lrp. ». WHITING (1931), 47 
J ee ee 420, C. A. 

2344b. As between transferee & other share- 
holders.]—-The holders of shares, bought in 
open market, although they may have been 
fraudulently ‘issued by the directors, cannot 
on that ground claim relief against the other 
shareholders, whatever may be their rights 
& remedies against the  directors.—Re 
MEXICAN & SoutTi AMERICAN Co., GRISK- 
woop & Smiti’s Case, De Pass’s CASE (1859), 
4DeG.& J. 544; 28 L. J. Ch. 769; 331. T. 
O. S. 322; 5 Jur. N.S. 1191; 7 W. R. 681 ; 
45 BH. R. 211, L. JJ... 


Annotations -~-Consd. Re Athenswum Lifo Assce. Soc., 
Chinnock’s Case (1860), Jobn, 714; e Phenix Lifo 
Assce., Wr np. Hatton (1862), 31 L. J. Ch. 34 0; Re Dis- 
coverers Flnance Corpn. 11968 j}1 Ch. 111. Refd. Re Royal 
British Bank, Mixer’s Case (1859), 4 De G. & J. 5753 
Re Moxican & South American Co., Costello’s Case (1860), 
2 De G. FL. & J. 302; Ke Eugair Mwyn ing Co., 
Alexander's Case (1881), 31. T. 883; He Consolsa Insee, 
Axssoen., Benham’s Case (1865), Ll Jur. N.S. 381; Hee 
area es & Provincial Marine Insee., Kap. Parker (1867), 

Ch. App, 685 685 ye Smith, Knight, Woston's Caso (1868 
h. 6 Spac kan v. Kvans (1868), 19 J. TT. 
Vers Ke Heri "Rauking Co., eae Collum (1869), 21 
L.. T. 350; Re Bank of Hindustan, shina & Japan, Ma p. 
Kintrea (1869), 6 Ch, App. 95; dte Consols Insee. Assocn., 
QGlanville’s Case (1870), I. I. 10 Kq. 479; Re Smith, 
Knight, Battlo’s Cuso (1879), 89 L. J. Ch. 391; Ite 
European Bank, Masters’ Case (1871), 7 Ch. App. 202 Ite 
Great Wheal Buay Mining Co., King's Case (1871), 40) 
L. J. Ch. Fete Rt. x. Lambourn Valley Ry. (1888), 22 
Q. B. D. : fee, =i Anee Orers Finanee Corpn., Lindlar’s 
Case, is101 4 Ch. 


a ae armen te Lk ee em fe ae I ere a 





AE et ee 


FIASANALII ATIBIIAL, ETC. 


— Right to relief from forfeiture of money 
.}+—-A purchaser who has never in 
act aban pet or receded from bis 
contract, but » by reason of laches, 
or otherwise onl causes not falling 
within abandonment or recession, has 
deprived himself of the right to 
is, if the vendor 
accede to onene per- 
formance, pete res Sacte entitled to relief 
from rorterure of _ nOney d 
unless shown bh 
would render this relief inequitable, 
The jurisdiction to grant this relief is 
not ted to cases where the overdue 
pe mt has been tendered; & the 
granted will not necesaaril be 
the return of the whole amount of the 
purchase money ; the seller fs entitled | 


is proved to bave sustained because of 

the buyer’s default; & if be can be so 

fully compensated ‘that 7 enough to 

justify the rome a: -—Mos carpe v. 

JARDINE B.C.), in 14 D.L. HK. 617; 
3 W. W. R. 965.—CA 


PART III. SECT. 23, SUB-SECT. 2.— 
©. (e) ffi. 
2269 1. prhgosahy r) tlie 07 com: 


representation as to | 
puny. Wag Ne vw. Hassa 


WoW. R R. 105 Le ee 


PART III. SECT. 23, SUB-SECT. 3.— 
D. (b). 


(1028) 


fere 
CANADA (1913), 29 O 


v. 
(1935), I. L. R. 60 Bom, 229.-——IND. 


2331 il. MoLEop v. 

yee TRACTION Liar & POowrR 

Lrp., (1927) 2D. L. R. 875; 60 
OcL. lt. 253.—CAN. 


2337 ili, —--- —-- —-— Cancella- 
tion of restrictive endorsement by trana- 
€.J—-MATHERS v. a ear mie ar 


ete oY 





W.N. 1481.—CAN. 


PART III. SECT. 23, SUB-SECT. 4. 


2344 i. Inter sc---Transfer subject to 
understanding as to ussets of company— 
Tranaferee bound.)-—- Ke HOBRECKER'S 
EavaTe, [1926] 1 D. L. R. 6553 68 


233141. ——~- -——.'!~- ABDUL VallaAp, | N.S. R. 378.—CAN. 
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Cases 2347—2585a. 
2347. Add. Annotation :— Refd. 
2889. For the paragraph in the original volume | 2452a. —— 





Broadhurst, [1931] 1 Ch. 234. 


substitute the following paragraph :— 


Board eq @ivided.}]—— Under an art. 
equivalent to Table A, art. 22, the extrix. of 
a deceased member of a co. had the right to 
be registered as a member, subject the 
directors’ absolute discretio ht to 
decline such registration. At a board meet- 
ing of the two directors to consider the 


extrix.’s application for registration, one |. 


director proposed & the other opposed 
registration. The board being equally 
divided, & there being no casting vote, the 
proposal was not carried, & the secretary 
was instructed to write to the extrix.’s solrs. 
accordingly & to return all the documents, 
namely, a transfer by the extrix. to herself, 
certificates & registration fee :—Held: the 
board’s right of are registration required 
to be actively exercised by a vote of the board 
ad hoc, & the mere failure to pass the proposed 
resolution for registration was not a formal 


active exercise of the right to decline; the | 
extrix.’s absolute right to registration there- |- 


fore remained intact, & the register must 
be rectified accordingly. — Re Hackney 
PAVILION, Lrp., tienda] 1 Ch. 276; 938 
L. J. Ch. 193; 130 L. T. 658. 


2427a. Party registered as executor—Subsequently 


et 


PART III. M, SHOT, 22, 28, SUB-SECT. 5.— r 


of a oo. incorporated under Ontario 

Cos. Act, that *‘ the shares of the co. 

shall not be transforred enone the 
re) re’ 


becoming owner——Duty of company to register 
without formality of trarsfer.]—Plitf. was the 
exor. of a testator who died in 1928 possessed 
of four debentures in the deft. co. He gave 
the residue of his estate to pltf. & to his 
widow in equal shares. Pltf. in due course 
was registered with the co. in his representa- 
tive capacity on production of the probate, 

& on a division of the estate later on he 
claimed to be registered as owner, he having 
accepted the debéntures as part of his share. 

The co. refused & required a transfer to be 
executed to himself under condition 4 en- 
dorsed. Pltf. refused to comply & com- 
menced this action, claiming a declaration 
that he was entitled to be registered as owner 
without any such formality as required :— 
Hfeld: in the circumstances, the transfer 
asked by the co. was an idle formality. They 
were bound to register the person entitled, & 
had already registered pltf. in his representa- 
tive capacity & ought now to do so as owner. 

lie was entitled to the declaration asked.-— 


one et wee te eee -. 


)—A provision i phe charter 





apply, but con 
clause provi 
& LA PaALomMa 


‘Delavenne v. 


2475. Add. Annotation :— Apld. 


Se arn ere mes Cea me mteirn teen ake sie ae § tities“ “H 





arta. of ce of insolent of a proprie 
provided that the re 
A. in the Com auien rae should ney 


tions in able 


for the registration | N. 2. L 
as a inember of the co. of any person 


.Eworiss anp Everee Dicest SupPLeMEent. 


EDWARDS v. RANSOMES & Rarige, Lrp. 
(1930), 148 L. T. 604. 


Transfer to director of over- 
payments made to vendor by company. }j— 
A partnership business was sold to a co. for 
@ sum of money which was satisfied by an 
ere pa to the vendors of a number of fully 
ne d shares in the co. It was subsequently 
vered that, owing to mistake in ae 
valuation, the partners had been ove 
by the co., &, in order to adjust the shel 
two of them, on behalf of themselves & their 
co-vendors, voluntarily transferred to the 
chairman of the board of directors of the co. 
8,000 shares upon trust. to use or sell them 
for the benefit of the co. An action was 
commenced against the chairman of the 
board of directors & the co. in which the 
pitfs. claimed that he held the shares as 
trustee for the individual] shareholders & in 
which they sought an injunction restraining 
him from voting, at any meeting of the co., 
as the holder of the shares :—Held: (1) on 
the evidence, the chairman of the board of 
directors held the shares, not for the benefit 
of the individual shareholders, but for the 
benefit of the co., & that he held them on 
trust, at his discretion, to sell them; (2) the 
transfer did not offend against any principle 
laid down by any of the decided cases, & that 
the transaction was not made invalid by 
reason of the transfer having been made to 
@ nominee on trusts which involved an 
obligation on the trustee to vote in respect 
of the shares as the co. might from time to 
time direct.—KImmByY v. WILKINS, [1929] 2 Ch. 
444; 142 L. T. 18. 





24863. Ada. Annotations :—Refd. I. R. Comrs. »v. 


Allan (1925), 9 Tax Oas. 234; Royal Hxchange 
Agssce. v. Hope, [1928] Ch. 179. 

Delavenne  v. 
Broadhurst, [1931] 1 Ch. 234. 


2523. Add. Annotations :— Distd. Re Park Ward, 


[1926] Ch. 828. ae Bee Bros., Ltd. v. 
Bell, [1981] 1.K. B. 


2578. Add. Annotation: len Shuttleworth v. 


Cox (Maidenhead) (1926), 43 T. L. R. 83. 


2580. Add. Annolation :—Dbtd. Shuttleworth v. 


Cox (Maidenhead) (1926), 43 T. L. R. 83. 


2585a. Articole restricting right of transfer—Con- 


struction. |— Arts. of assocn. restricting transfer 
of shares must be so construed as not un- 
reasonably to eeveny shareholders from fairly 


ne 


by PART III, SECT. 23, SUB-SECT. 12.— 
ee A. 


2455 {. Loss of right to Pepe aie 
Transfer acted on by parties & com pats} 
Se bot oe. a 1925) 


Swnets, Lrp. (1921), 66 D. L. R. 877; 
61 O. L. R. 125.—CAN. 


PART III. ar os ae SUB-SECT. 6.— 


2878 il: Re Partsare & 
La paeee SWEETS, eee 
66 D. L. R. 877; 81 0. so 125. 


CAN. 
PART If. asesle" 3) SUB-SECT. 8.— 


2428 ti. -——— --——. }-An agreement 
for the sale of shares does not imply 
a further t to have the trans- 
foree’s name registered aa the i a 
Domineo v. De Souza 11938), £ ~L.R. 
50 ‘All, 695.—- IND. 


becoming entitled to shares in conse- 
quence of the Ansoirency of a member. 

trectors given power in 
their discretion to to refuse to register the 
transfer of shares to any person ey 
should not approve as eres. 
the insolvency of one of the merabers 

declined to 


y inserting therein 
holder of the shares :—Held: 
a Go DEay | must be refused. —Re W 
aN PROPRIETARY, LTD. t1990), 
. R. 140.— AUS. 
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. Clear agreement to that off 


PART Ill. SECT. 23, SUB-SECT. 14.— 


rhtlahin i. Contract for sale of sharea-—~ 

Bere eas hare be 4 8 in ud 
8 a personam, 
the fact. tha fnvudetion has 
intervened cannot, in the absence of a 
‘ect, prevent 

enforcement. of a Pe date of s 

rarer at a or date, the pur- 
chance of any 
depreciation market value mean- 
while.—Union S8arg AGzuywoy LIQOT- 
PaToORS v. Harron, {1937} App. D. 
$40.—8. AF. 


& reasonably exercising their powers as 
smaembers of tho co. 

Testator appointed his wife, a son, & two 
other persons exors. & trustees of his will, 
whereby he bequeathed his residuary estate 
to the trustees on trust to sell & convert & 
to hold the proceeds, after tho wife’s death, 
upon trust as to one-third thereof for the said 
son, & as to the remaining two-thirds for the 
other children of testator alive at testator’s 
death. The residue included shares in the 
co., some in testator’s name, the remainder 
in the name of another as his nominee or as 
trustee for him. The will was proved by the 
widow & the son only. They caused these 
shares to be registered in their own names 
without qualification, as the arts. of the co. 
disqualified transferees from receiving notice 
of or voting at meetings. Later they 
appointed an additional trustee of the will; 
& in order to vest the shares jointly in them 
& him, all three executed a transfer. This 
was presented to the co. for registration, but 
registration was refused on the ground that 
the restrictions on transfer imposed by the 
articles applied :—Held: the transfer could 
be justified under the arts.—Re Hopson, 
HOUGHTON & Co., [1929] 1 Ch. 300; 98 
L. J. Ch. 140; 140 L. T. 496. 


2585b. ——»- -——— Right to transfer to another 


S eieael 


funds, shares in a co. 
son, then por The son’s name was 
entered in the co 


PART ILL, SECT. 23, SUB-8ECT. 15.— 
A. (b) i. 


member of company.—Certain shareholders 
in @ private co. commenced an action to 
restrain certain members of the co. from 
transferring shares otherwise than in accord- 
ance with the arts. of assocn. The sub- 
stantial question, which came before the ct. 
upon motion, was whether one member was 
entitled, under the articles, to transfer shares 
to another member. The matccial articles 
were as follows :— 

Art. 6: ‘The directors may in their 
absolute & uncontrolled discretion refuse to 
register any proposed transfer of shares, & 
clause 20 of Table A_ shall be modified 
ee No shares shall in any circum- 
stances be transferred to any infant, bkpt., 
or person of unsound mind. Save as hereby 
otherwise provided, no share shall be trans- 
ferred to any person who is not a member of 
the co. so Jong as any member or failing such 
member any person selected by. the directors 
is willing to purchase the same at the fair 
value whiéh shall be determined as herein- 
after provided.” Art. 6: ‘In order to 
ascertain whether any member or person 
selected as aforesaid is willing to purchase a 
share at the fair value, the person whether a 
member of the co. or not proposing to 
transfer the same, hereinafter called ‘ the 
retiring member,’ shall give notice in writing, 
hereinafter described as a ‘sale notice,’ to 
the co. that he desires to sell the same, & 
until otherwise determined by the co. in 
general meeting the same shall be offéred 


among the holders of ordinary shares in | 


oat teen as near as may be to their existing 
holdings thereof and any not accepted by 
them shall be offered to such other persons 


Vol. IX.—Companies. Oases 2585a—2703a., 
as the directors shall determine. Such notice 
shall constitute the co. the agent of the 
retiring member for the sale of such shares 
to any member of the co. or @ person selected 
as aforesaid at the fair value. No sale notice 
shall be withdrawn except with the sanction 
of the directors ’’ :—Held: there was nothing 
in the language of arts. 5 & 6 which gave rise 
to the necessity of implying any restriction 
upon the right of a member of the company 
to transfer shares therein to another member. 
—DELAVENNE v. BroapHurst, [1031] 1 Ch. 
284; 100 L. J. Oh. 112; 144 L. T. 342. 


2687. Add. Annotation :—Refd. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. 589. 


2646. Add. Annotation :—Refd. Ellis Trustee v. 
Dixon-Johnson, [1924] 2 Ch. 461. 


2658. Add. Annotation :—Roefd. Weld »v. Petre, 
[1929] 1 Ch. 83. 

2667a. What amounts to sale.j—-Stock 
transferred as a security for a floating balance, 
& under an agreement to continue it trans- 
ferred & ro-transferred by & to the croditor 
by way of loan :—Held: a sale.—Hxr p. 
he a (1797), 3 Ves. 552; 30 BW. R. 1152, 





Annolation :—Apld. Langton v. Waite (1868), L. R. 6 Kg. 
oe 


2669. Add. Annolation :—Refd. Ellis Trustee v. 
Dixon-Johnson, [1924] 2 Ch. 461. 


2689a. Whether mortgagee bound to obtain 
best price.}—Semible: a mtgee. of shares is not 
bound to watch the market so as to sell them 
at the highest price ; & he does not by failing 
to sell at the most favourable opportunity 
lose his right to prove against the estate of 
the mtgor.—Re McMurpo, PENFIELD  v. 
McMurpo, [1902] 2 Oh. 684; 71 L. J. Oh. 
691; 86L. T. 814; 50 W. R. 644, O. A. 


2604. Add. Annolation:—-Apld. Weld v. Petre, 
(1920] 1 Ch. 33. 
2708a. No lien conferred by articles of associa- 
tion.]—Bye-laws of applt. bank, made under 
its Act of incorporation, provided: (44.) 
‘‘the directors may decline to register any 
transfer of a share made by a shareholder 
who is indebted to the bank ’’; (57.) ‘ the 
directors may deduct from the dividends 
payable to any shareholder all sums of money 
due by him to the hank on account of valls 
or otherwise.”’” In Nov. 1024, the registered 
holder of two shares assigned them in writing 
resp. as security for monoy due; he 
executed no transfer but deposited the share 
certificate with resp. In May 1920, the bank, 
which had no notice of the assignment, 
obtained judgment against the shareholder 
for money due from him, & seized the shares 
in execution. There was no evidence that the 
shareholder’s liability to the bank existed 
at the date of the assignment :—Held: the 
bye-laws gave the bank no lien on the shares 
for the debt to them, & resp. was entitled 
under the assignment to a charge in priority 
to the bank’s rights under the execution.—- 
Bank or N. T. Burrenriinp & Son, Lirp. v. 








of the shares, & dividend warrants in PART Il. SECT. 24, SUB-SECT. 5. 


- ¢ respect of em wore issued in name of 2645 i. Whether silt complele.}-~ 


the son :—H 


NLAND REVENUE 
sregisterasproprietor | (1927) S. C. 733. 


in name of infant— ‘ 
A tet rf of ith “hie owns ot f son's name in the co.'s ter | to the respective traneferces.—-ComM 
— haned. w own 5 8 i 2 - 
aiéa in after his attainment of minority.— | saissioneR oe STAMPA v. ToDD, [1924] 
I a ag v. WILAON, | N. Z. L. R. 345.~—N.Z. 


t of the shares | Gifts of shares :—i/eld: not complete 
the retention | until at least the transfers were handed 
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Cases 2708a—2965a. ENGLISH AND EMPIRE Dicest’ SuPPLEMENT. 


GOLINSKY, [1926] A. O. 738; 95 L. J. P. O. 
162; 135 L. T. 584, P. C. 


2705. Add. Annotation :—Consd. Kirby v. Wilkins, 
[1929] 2 Ch. 444. 

2706. Add. Annotation :—As to (1) Distd. Kirby v. 
Wilkins, [1929] 2 Ch. 444. 

2707. Add. Annotation :—Consd. Kirby v. Wilkins, 
(1929] 2 Ch. 444. 

2715. Add. Annotation :—Expld. Kirby v. Wilkins, 
{1929} 2 Oh. 444. 

2769. Add. Annotation :—Distd. Re Burradon & 
Coxlodge Coal Co., regal s Bank v. The Co. 
(1980), 23 B. W. G. C. 

2793. Add. Annotation: pala Ke Darwen & 
Pearce, Associated Paper Mills v. Barnes 
(1926), 95 L. J. Ch. 487. 

2798a. —-— For what amount—-Shares reissued. }]— 
(1) Where a co. in pursuance of its arts. of 
assocn. has forfeited shares for non-payment 
of moneys due on allotment & calls, & the 

. provide that notwithstanding forfeiture 
the ex-shareholder shall be liable to pay all 
calls or other money owing upon the shares at 
the time of the forfeiture, & the shares are 
subsequently sold & reallotted to other 
persons with the result of a loss to the co.,. 
the co. on the subsequent bkpcy. of the ex-, 
shareholder is only entitled to prove for the 
actual loss suffered, that is the difference 
between the amount received on the reallot- 

, ment of the forfeited shares & the amount 
due at the date of the forfeiture. 

(2) Any payment of te uncalled capital 
by the new allottees must enure for the benefit 
of the original allottee who has forfeited the 
shares & release him pro tanto in respect of 
the damages for which his breach of contract 
in failing to pay the calls rendered him liable. 
—Re Bouton, Ex p. Nortu British ARtI- 
FICIAL SILK, Lrp., [1930] 2 Ch. 48; 99 
L. J. Ch. 209; 148 L. T. 425; [1929] B. & 
C. R. 141. 

2799. Add. Annotation :—Refd. Re Darwen & 
Pearce, Associated Paper Mills v. Barnes 
(1926), 95 L. J. Ch. 487. 

2820a. -}—Re Boiron, Ea p. 
BRITISH ARTIFICIAL SILK, Lrp., No. 
ante, 

2821. Add. Annotation :—Consd. Re Bolton, Ex P. 
nae British Artificial Silk, Ltd., [1930] 2 
th. 48. 

2822. Add. Annotation :.--Apld. Re Bolton, Ez 
Dire British Artificial Silk, Ltd., [i930] 2 

2850. Add Citation :-—13 Mans. 816. 

2854. Add. Annotation : — Refd. Neuschild  r. 
British Equatorial Oil Co., [1925] Ch. 346. 


2856. Add. Annotation :—-As to (3) Refd. Kerr vr. 
Marine Products (1928), 44 T. L. R. 292. 


PART il. SECT. 26, SUB-SECT. 1. —C, 
eb. Fraudulent cancellation by com- 








NorrTu 
2798a, 


a. Add ‘ 


PART 1. SECT. 28, SUB-SECT. 2.—A, 
‘ varied, 9 A. R. 620.” 





2879a. ——— J—(1) A private co. was governed 
poe Pe by special arta. & partly by Table A. 
-lable A, oe 70, fixed the qualification of a 
director as ‘‘the hol of at least one 
share.’ Bence art. 20 empowered the 
directors to Sppein any other ‘‘ qualified 
person’ either to fill a casual vacancy or as 
an addition to the board. At a full board 
meeting on Saturday, Nov. 14, transfers of 
shares fe two outsiders were duly passed for 
registration, after which the transferees were 
forthwith elected directors. The transfers 
were registered on the following Monday :— 
Held: though before their appointment the 
transferees had acquired an absolute right 
to registration, they were not “ qualified 
persons’ before actual registration, & their 
appointment as directors was invalid. 

(2) A director was due to retire by rota- 
tion at the annual general meeting on 
Wednesday, Nov. 11, & part of the business 
of which notice was given was the election 
of s director in his place. The retiring 
director’s re-election was moved at the 
mecting, but the matter, though discussed, 
was not finally dealt with, & the meeting was 
adjourned successively to Thursday, Nov. 12, 
Saturday, Nov. 14, & Tuesday, Nov. 17. 
At the last adjournment the original motion 
for the retiring director’s re-electign was put 
& lost, & another shareholder was proposed 
& elected in his place:—Held: as the 
adjourned meeting was merely a continuation 
of the original meeting at which the question 
of the retiring director’s re-election or re- 
placement was considered, the proceedings 
were in order, & Table A, art. 82, had no 
application. (3) Semble: Table A, art. 82, 
only applies to a case where the retirement 
of a director by rotation & the necessity for 
his re-election or replacement is entirely lost 
sight of at the annual meeting.—SPENCER ». 
KENNEDY, [1926] Ch. 125; 95 L. J. Ch. 240 ; 
184 lL. T. 691. 

Annotation :—A8 to (3) Dbtd. Holt v. Catterall (1931), 47 
T. L. R. 332. (1 am not. gatisfied that Mr. Justice 
ASTBURY, by his remarks at P; 135, meant to say anything 
of the kind, per MavanHaM, J.) 

‘* Howard v. Sadler, 


2889. seers :—For 
[1895] 1 Q. B. 1” read a Howard v. Sadler, 
{1893} 1 Q. B. 1. 

2895a. Transfers of shares passed before election— 
Transfers not registered until after election. ]— 
SPENCER v. KENNEDY, No. 2879a, ante. 

2922. Add. Annotation :—Refd. Biddulph & Dis- 
trict Agricultural Soc. v. Agricultural Whole- 
sale Soc. (1926), 95 L. J. Ch. 576. 

2944. Add. Annotations :—Refd. Ive City Equitable 
Fire Insce. (1924), 40 T. L. R. 853; Re Etic, 
[1928] Ch. 861. 

2965a. Remuneration not authorised by genera. 
meeting.|—Pitf. was a director of deft. co., 


—Re CAMRERWELL Motors Pry., Lp 
eee) L. R. 539 ; (1926} Argus L. R. 


TRABON 8. VULCAN {RON Works, Lib. | PART IL. 8E ar 
T v RON WORKS, LTD . SECT. 28, 8 . 2.—B. 
(B. ee )» 11928] iW D. R. 508; on sd. Shares not r sre ta be aoe in | PART III. SECT. 28, SUB-SECT. 3.—A. 
opp pe 0 ed W. R. 640; 2 ows righ — Hove far ownership 2058 ii. —_— -—. Director acting a. 
ve aH DG —Ghh, | Hee Red of Soman rae | Smee tar Ma Se, ae 
ir C , Table A, 
PART Ill, SECT. 27, SUB-SECT. 5.—A. cee ent "respect of shares thereln, 1 | did not ‘dogi with the remuneration 0 
mi. ——— Pleaof limitation.}—Habrs | the holder of the shares & is @ secretary-treasurer, performed by 
Rous! ve. STANDARD ALUMINIUM & | who must be taken to be ie ein one who vent post a director.—ANDER- 
Brass Works, LTD. (1925),6 I. tea an agreement or an art. which declares pale: T Paint & VARNISH 
49 Bom. 715.—IND. the tenure of the man dircotor | £0: LED. ( (Alta), 11927] 3 W, W. R. 
as © depond on being the “ holder 
eee Ill, SECT. 28, SUB-SECT. 1.—D. of shares.” In this sserect there is 2958 iii. ——— —— iP has bo 


Add _* varied, ‘38 O. 1 
33D. L. R. 487.’ eae en 


distinction between 
“ halder ” & “* holder in his own right.” 


the words | way of remuneration 


ices. }— 
Bye-laws passed by the © directors of 
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3055a. 


3059a. 





deft. co., & said to have been confirmed 

by the shar 

meeting, providing for the transfer by 
eft. co. the three individual defta. 


which had adopted Table A with some modi- 
fications, & at a meeting of the board a service 
agreement was approved, signed, & sealed 
appointing plitf. ‘“‘ overseas director” at a 
salary of £1,800 a year. Pltf. proceeded over- 
seas & Peecened his duties under the 
agreement till differences arose & he resigned. 
In an action by plitf. for salary due under the 
agreement :—Held: the agreement was ultra 
vires the board, & since pltf.’s remuneration 
had never been determined by the co. in 
general meeting, as required by Table A, 
art. 69, he could not recover, but must repay 
to the co. on their counterclaim the money 
paid to him under the agreement.—KERR v. 
ria Propvucts, lrp. (1928), 44 T. L. R. 


2977. Add. Annotation :-—Refd. Cotter v. National 


Union of Seamen, [1929] 2 Ch. 58. 


Williams vv. 
Barton, [1927] 2 Ch. 9. 


3038. Add. Annotation :—Consd. British America 


Nickel Corpn. v. O’Brien, [1927] A. C. 869. 


Tranfer to director of overpayments 
made to vendor by company— Discretionary 
peed for sale.;. —Ki1RBY v. WILKINS, No. 2452a, 
ante. 





3059. Add. Annotation :—Apld. Re City Equitable 


Fire Insce., [1925] Ch. 407. 


——.]—(1) The manner in which the 
work of a co. is to be distributed between the 








ee 


eholders at a special gencral | the directors: 


board of directors & the staff is a business 





pe eens Fe re 


mecting or by a resolution signed by 
nor was any sharc- 
holders’ meeting held to pass on it, & 


Vol. IX.—Companies. Cases 2965a—3059a. 


matter to be decided on business lines. The 
larger the business carried on by the co. 
the more numerous & the more important the 
matters that must of necessity be left to the 
Se at the accountants, & the rest of the 
stall. 

(2) In ascertaining the duties of a director 
of a co., it is necessary to consider the nature 
of the co.’s business & the manner in which 
the work of the co. is, reasonably in the 
circumstances & consistently with the arts. 


_ of assocn., distributed between the directors 


& the other officials of the co. 

(3) In discharging those duties, a director 
(a) must act honestly, & (0) must exercise 
such degree of skill & diligence as would 
amount to the reasonable care which an 
ordinary man might be expected to take, in 
the circumstances, on his own behalf. But, 
(c) he need not exhibit in the performance 
of his duties a greater degree of skill than 
may reasonably be expected from a person 
of his knowledge & experience; in other 
words, he is not liable for mere errors of 
ai Cae (2) he is not bound to give 
continuous attention to the affairs of his co. ; 
his duties are of an intermittent nature to be 
performed at periodical board meetings, & at 
meetings of any committee to which he is 
eyyomed & though not bound to attend 
all such meetings he ought to attend them 
when reasonably able to do so; & (e) in 
respect of all duties which, having regard to 
the exigencies of business & the arts. of 
assocn., may properly be left to some other 


Oe ea oe orn os a nna erertemee te ot 


whicb K. had dorived from the use 
thereof :~--Held: as HR. was to be 
regarded as 2 trustee of the co.'s 
moneys, his executors wore Iiable to 


of shares in another co. as remuneration 
for past services an directors & officers, 
were attacked in this action by share- 
. holders in deft. co. :—Held : there was 
no eoment binding on deft. co. to 
pay for the services rendered by the 
co-defta. & the payments provided for 
in the bye-laws must he treated ns 
gratuitics.— LUMBERS v. FreTz, [1929] 
LD. L. R. 1: 63 0. lL. R. 190.—CAN. 


PART III. aaa “a SUB-SECT. 3.— 
- (a). 

oi. Services requiring erpert £& 
technical knowledge.}—Where the ser- 
vices of a director did not fal] within 
the scope of the ordinary unpaid duties 
of director, but were of a highly 
technical character, & the proper con- 
duct of the business required expert & 
technical knowledge which it was not 
easy to obtain :—VWHeld: he was en- 
titled to a reasonable remuneration for 
such services.—Dvurosr wv. Homr- 
MIXRD FERTILIZERS, LTD., [1924] 4 
D. L. R. 241; 51 N. B. R. 357.—CAN. 


PART III. SECT. 28, SUB-SECT, 3.— 
B. (d). 


li. -}~-T wo of the directors 
of an Alberta co. who, at the time in 
question, owned in the gate all 
but 40 of its 1,000 issu shares, & 
who managed its business virtually 
as a partnership, agreed to, & did, pay 
themselves a bonus, in cash & in shares 
owned by the co., as extra remuneration 
for their services. Under the arte. of 
assocn. the bonuses in question could 
have been authorised by the directors 
of the co. The only remaining 
director on Jearning of the arrangement 
approved of it; & it appeared that all 
the shareholders had been willing that 
all the business of the co. should be 
carried on by said two directors without 
consultation witb the shareholders. 
The payment of the bonuses was not, 
however, authorised at aio directora’ 








it Wav not proven that both of the two 
remaining: sharcholders other than the 
directors ad individually assented 
thercto. Suusequently underan agrec- 
ment to whick the co. was a party, 
deft. ©., ono of said two directors, 
sold his shares to the other at an agreed 
valuation based on the assumption 
that the bonuses had been legally paid. 
In an action by tho co. to compel the 
return of the shares received by C. 
as such bonus or for damages in lieu 
thereof :—Held : in the absence of a 
directors’ inceting or resolution sighed 
by the dircctors, the payment of the 
bonuses was invalid, & the co. was 
entitled to judgment.—-Gray & Farr, 
LTD. v. CARLILE, iyeet 2 W. W. KR. 
526; 3 I). he Rn. r | 5. AN. 


PART III. SECT. 28, SUB-SECT. 3.—C. 
8019 1. Add “* varied, (1902) A. C. 83." 


PART III. SECT. 28, SUB-SEOT. 4.—A, 


30281. Right to act as director— Atiend- 
ance of meetings—Convictton for criminal 
offence.}--Bosk v. Woops, [1926] 1 
D.L. R. 1186; 36 B.C. RR. 456.—CAN. 

8029 1. Right to act as director— Right 
to injunction.}—An injunction may be 
granted on the epplication of a director 
restraining pltf.’s co-directors from 
wrongfully excluding him from act- 
ing as a director.—SaraT CHANDRA 

VARTI ov. TARA CHANDRA 
CHATTERJEE (1924), I. L. R. 51 Cale. 
916.—IND. 


PART III. SECT. 28, SUB-SECT. 4.—B. 


3039 11. ——-.J——K., in his lifetime, 
while acting in the capacity uf managin 
director of oe joint stock co., u 
moneys of tbe co. [nu commercial 
adventurcs & other Investments for 
his personal gain & profit. After R.’s 
death his exors. paid back to the co. 
the principal money so used, but 
declined to account for the profits 
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tho co. in respect of such profita, which, 
or the equivalent interest, must be 
paid over to the co.— Roakrs Harp- 
WARE Co. v. Roakrae (P. E. I.) Geis? 
12 BE. lL. RR. 493; 10 D. L. ‘ 
641.—CAN. 


3039 fli. —-—- Shares acquired in new 
company by shareholder direclor—VPaid 
for out of aarcta of ald company in 
liquidation.}-—-CHANDLER & MASBSKY v. 
Trisn (1911), 20 O. W. RR. 649; 3 
O. W.N. 383; 25 0. L. R. 211.—CAN. 


BA ern ee oe ee PLAIN, Lip. 
v. KENLEY & ROYAL Trust Co., [1051] 
1p. L. R. 468; affd., [1931] 2D. L. R. 
801.—CAN. 


d i, ——— —-- 





-}-——Pitf., who 
was & director & vice-president of deft. 
co., acted as ita solr., although not 
formally appointed as such, in a great 
number of matters, & was consulted, 
& his advice sought, by bis co-directors 
& the officers of the co. His co 
directora were aware of his so acting, 
& he was pald substantial amounts on 
account of the legal services rendered 
from time to time. He sued on an 
account for legal services rendered :— 
Held: he could not recover; bis 
osition as director of the co. incapaci- 
ated him from vastus 3 aa ita solr.— 
Care BRETTON Cond Storage Co., 
LTpv. v. RowWLINGS (1929) 3 D. L. Rh. 
577; 8 C. R. 6053 revg., [1920] 2 
D. L. R. 619; 60 N.S. IR. 460.—-CAN., 


PART III. SECT. 28, SUB-8ECT, 4.-—-0. 


3058 {. ---— Jeasonahle igh Hh9S8 IS 
In discharging his duties, a director 
must act honestly & must exercise such 
degree of skill & diligence as would 
amouut to the reasonable care which 
an ordinary man might be expected 
to take {in the circumstances tin his own 
behalf.—GOVIND NARAYAN tv. KaANu- 
NATH GOPAL (1929), I. L. RR. 54 Bom. 
226.—IND. 


official, be is, in the absence of ds for 
suspicion, justified in trusting that official 
to perform such duties honestly. | 

(4) A director who signs a cheque that 
appears to be drawn for a legitimate purpose 
is not responsible for seeing that the money 
is in fact required for that purpose, or that 
it is subsequently applied for that purpose, 
assu » of course, that the cheque comes 
before for ature in the regular way, 
having regard to the usual practice of the co. 
A. director must of necessity trust to the 
officials of the co. to perform properly & 
_ honestly the duties allocated to them. 

Before any director signs a cheque, or 
parts with a cheque signed by him, he should 
satisfy himself that a resolution has been 

assed by the board, or committee of the 
ard, as the case may be, authorising the 
signature of the cheque; & where a cheque 
has to be signed between meetings, he should 
obtain the confirmation of the board subse- 
quently to his signature. 

The authority given by the board or com- 
mittee should not be for the signing of 
numerous cheques to an aggregate amount, 
but a proper list of the individual cheques, 
mentioning the payee & the amount of each, 
should be read out at the board or committee 
meeting & subsequently transcribed into the 
minutes of the meeting. 

(5) It is the duty of each director to see 
that the co.’s moneys are from time to time 
in a proper state of invostment, Feige He 80 
far as the arts. of assocn. may justify him in 
delegating that duty to others. 

(6) Before presenting their annual report 
& balance sheet to thoir shareholders, & 
before recommending a dividend, directors 
should have a complete & detailed list of the 
co.’s assets & investments prepared for their 
own use & information, & ought not to be 
satisfied as to the value of their co.’s assets 
merely by the assurance of their chairman, 
however apparently distinguished & honour- 
able, nor with the expression of the belief of 
their auditors, however competent & trust- 
eye 6 
(7) It is not the duty of a director of a big 
insurance co. to supervise personally the 
safe custody of the securities of the co. It 
would bo impracticable, on every purchase 
of securities, for actual delivery thereof to 
be made to the directors, or, on every sale, 
for the delivery to the brokers of the securities 
sold to await a meeting of the board or of a 
committee of directors. The duty of secing 
that the securities are in safe custody must 
of necessity be left to some official of the co. 
in daily attendance at the office of the co., 
such as the manager, accountant, or secretary. 

(8) A co.’s stockbrokers, however respect- 
able & responsible they may be, are not proper 
persons to have the custody of its seouritiés 
except on such occasions when, for short 
periods, securities must of necessity be left 
with them ; but immediately such necessity 
ceases the securities should be lodged in the 
co.’3 strong room or with its bank, or placed 
in other proper & usual safe keeping. 

(9) A director is not responsible for de- 
claring a dividend unwisely. He is liable if 
he pays it out of capital, but the onus of 

roving that he has done so lies upon the 
quidator who alleges it. 

Art. 150 of the co.’s arts.’ of assocn. 


| 
{ 








| 
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- auditors, secretary 
- time being of the co. should be 


ENGiise anp Empire Dicrst SuPPLEMENT. 


provided (inter alia) that nane of the directors, 
or other officers for the 
1 answerable 
for any loss, misfortune, or damage which 


- might happen in the execution of their 
_ Yespective offices or trusts, or in relation 


thereto, unless the same should happen by 
or through their own wilful neg or 


default tively :—Held: (10) an act, 
oF an on n to do an act, is wilful where 
the person who acts, or omite to act, knows 


what he is doing & intends to do what he is 
doing, but if that act or omission amounts 
to a breach of that person’s duty, & there- 
fore to negligence, he is not guilty of wilful 
neglect or default unless he ie that he 
is committing, & intends to commit, a breach 
of his duty, or is recklessly careleas in the 
sense of not caring whether his act or omis- 
sion is or is not a breach of his duty; (11) the 
immunity afforded by art. 150 was one of 
the terms upon which the directors held 
office in the co., & availed them as much on 
@ misfeasance summons by the Official 
Receiver under 1908 Act, s. 215, as it would 
have done in an action by the co. against. 
them for negligence ; (12) upon the evidence 
& in acco ce bh the principles enun- 


“ciated above, none of the resp. directors, 


other than the managing director, was liable. 

(18) The measure of the auditor’s re- 
sponsibility crpeuds upon the terms of his 
engagement. here may be a special eon- 
tract defining the duties & liabjlities of the 
auditors. If there is, then that contract 
governs the question. The arts. will, how- 
ever, be looked at if there is no special agree- 
ment, because the auditors will presumably 
have taken their duties upon the terms, 
among others, set out in the arta. That is 
not to say that auditors can set aside a 
statutory obligation. No agreement or art. . 
of assocn. can remove an imperative or 


aaa! Mirnass 
(14) t. 113 does not lay down a rigid 
code. yY 


The sda imposed on the auditors 
it is not absolute, but depends upon the 
information given & explanations furnished 
to them, so that there is abundant scope for 
discretion. Art. 150 is not in conflict with 
the sect. The onus lies upon the auditors, 
who would not be excused for total omission 
to comply with any of the requirements of 
the sect., or for any consequences of deliberate 
or reckless indifferent failure to ask for 
information on matters which call for further 
explanation. 

(15) An auditor is not justified in omitting 
to make personal inspection of securities 
that are in the custody. of a person or 
co. with whom it is not proper that they 
should be left, whenever such personal 
inspection is practicable. 

(16) When an auditor discovers that 
securities of the co. are not in proper custody, 
it is his duty to require that the matter be 
put right at once, or, if his requirement is 
not complied with, to report the fact to the 
raion ers, & a babinitaires he can or can- 
no @ & perso pection. 

Auditors should not be content with a 
certificate that securities are in the possession 
of a particular co., firm, or person unless the 
co., etc., is trustworthy, or, as it is sometimes 
put, respectable, & further is one that in the 
ordinary course of business keeps securities 


for its customers. In all these cases the 
auditor must use his judgment. 

Where the auditors did not personally 
inspect the securities of the co. in the hands 
of the stockbrokers of the co., & accepted 
from time to time the certificate of the 
brokers that they held large blocks of such 
securities, & did not either insist upon those 
securities being put in proper custody or 

report the matter to the shareholders :— 
Held: (17) they committed a breach of duty, 
but, inasmuch as throughout the audit the 
auditors honestly & carefully discharged what 
they conceived to be the whole of their duty 
to the co., such negligence was not wilful, & 
art. 150 applied toexoneratethom fromliability. 

Where the auditors after a full investi- 
gation in which they were misled & deceived, 
& their reports to the board suppressed, by 
the chairman of the co., (a) described large 
sums of money left in the hands of the co.’s 
stockbrokers & lent to the general manager 
of the co. as ‘‘ Loans at call or short notice,”’ 
** Loans” or ‘Cash at hand & in bank ’’; 
(6) failed to discover that the co.’s stock- 
brokers, in order to reduce their indebtedness 
to the co. for the purposes of the audit, made 

urchases, on behalf of the co., immediately 

fore the cluse of the co.’s financial year, 
of Treasury Bills which in fact never came 
into the possession of the co. & were sold 
immediately the new financial year had 
opened :—Held: (18) they were not guilty 
of any breach of duty as auditors. 

(19) Sect. 215 is a procedure sect. only & 
creates no new or additional liability.— Re 
Ciry EQUITABLE Fire INsurancye (Co., Lrp., 
(1926] 1 Ch. 407; 94 L. J. Ch. 445; 133 
L. T. 620; 40 'T. L. R. 853; (1925) BK. & OC. R. 
109, 0. A. 

Annotations :-—~As to (10) Distd. Re City of London [nsce. 

1925), 41 T. L. R. 521. Consd. Re Munton, Munton ov. 

eat, [1927] 1 Ch. 262; Re Windsor Steam Coal Co. (19U1". 
Ltd., [1929] 1 Ch. 151; 2e Vickery, Vickery vr. Stephens, 
[1931] 1 Ch. 572. 
3060a. -——- ——- ——-.]—Re Ciry EQUITABLE 
FIRE INSURANCE Co., Lrv., No. 3059a, anie. 

3062. Add. Annotation :—Apld. Re City Equitable 
Fire Insce., [1925] Ch. 407. 

3063a. Proper & honest performance of 
duties.|—Re Orry EQuitaB.Le Fire Insur- 
ANCE Oo., Lrn., No. 3059a, ante.’ 

3063b. ——— Reliance on chairman—dAccuracy of 
balance-sheet.)—Zte Ciry EQUITABLE VIRE 
INSURANCE Co., Lirp., No. 3059a, ante. 


3068. For ‘‘—-— Signature of cheques to com- 








3076 ili. — 


3062 i. Standard of dilgence— Reliance ‘ 
GUARANTER 


on company's officials—W here no yround 
or 


—zamination of com- 





‘Thus Co. Y. 
[1931] 3 D. L. B. 519.—OAN. 


Vol. 1X.—Companies. Cases 3059281964. 


pany’s prejudice ’’ read ‘‘ -——— Signature of 
cheques—-To company’s prejudice.’’ 

3068a,. ——  —-——.]——Re Orry EqurrasLe Fie 
INSURANCE Co., Lirp., No. 3059a, ante. 

8071. ‘Add. Annotation :-—Refd. Re City Equitable 
Fire Insce., [1926] Ch. 407. 

3077. Add. Citation :—previous proceedings, sub 
nom. Re Soutn Esspx Gas Licur & Corn 
Oo., Hz p. STHARS (1859), John. 480. 


8092a. ——— Act by two directors for benefit of one 
—No right to contribution.] —- Where two 
directors of a limited co. join in signing a 
cheque whereby a part of the co.’s funds is 
used for a purpose not authorised by the 
arts. of assocn. & one of the directors is sub- 
sequently compelled to replace the moncy so 
used, he cannot recover contribution from 
the other if the money has been applied for 
the sole benefit of the director claiming con- 
tribution, even if the other director has 
assented to its being so used.-~WALSH v. 
BARDSLEY (1931), 47 T. L. R. 564. 

3105a. Payment of rates due from company-— 
Right to stand in place of overseers.|—The 
director of a co. in voluntary liquidation 
guaranteed & paid to the overseers of the 
poor the rates due from the co. before the 
date of the liquidation :—~Held: (1) he was 
entitled to stand in the place of the creditor, 
& to use all remedies, &, if need be, the name 
of the creditor in any action or other pro- 
ceeding in order to obtain indemnification 
from the principal debtor for the loss sus- 
tained ; (2) in so far as the payment by the 
surety was made in respect of rates that 
became due & payable within twelve months 
before the date of the commencement of the 
liquidation, it would rank in priority of pay- 
ment to the other debts of the co., by virtue 
of 1908 Act, s. 209. ---Aie LAMPLUGH Inon OnE 
C'o., [1927] | Ch. 308; 961. J. Ch. 177; 136 
L. T. 601; [1027] GB. & ©. 1. Ol. 

8109. Add. Annotations :--Refd. British Insulated 
& Tlelaby Cables v. Atherton, [1926] A. ©. 205; 
Re Golomb & Porter & Co.'s Arbitration 
(19381), 144 Ja. T. 688, 

3109a. ——- —-—-.] lve Crry EqQurTaBLr Fuoru 
INSURANCE Co., Urp., No. 8059a, ante. 

3126a. Adoption of balance sheet -— Including 
directors’ fees.]—-Balunce sheets including 
fees due to directors, & signed by directors 
pursuant to Cos. Act, L908, s. 1143, are not 
acknowledgments of those foes within Statute - 
of Frauds Amendment Act, 1828 (c. 14). 


ee ead 
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}--- GANADIAN | directura.}—-Where L., a director of 
Yoonu, | deft. co., purporting to act on behalf 
of the co., agreed with pltf. to enter 
into a lease, & the directora nolther 


pany’s ka.}+-Re LoGan (H. J.) Co. 
(Ont), (1926] 2 D. L. R. 946; 7 | PART Ill. SECT. 28, SUB-SECT. 5.-—A. ol caren L. to cue Lg aan Ph 
—CAN : ; cnt nor express tific ms 
pe ee 3115 i. Exercise of puwers— Control | _ jyeig ; the oo. eet not bound by the . 


e. Add “ varied, 380. L. R. 4145 33 
D. L. R. 487." 


PART IIL. SECT. 28, SUB-8SECT. 4.—D. 


3075 i, Capacity to contract—General 
rule.J~—-A director has a right to con- 
tract with the co. subject to certain 
qualifications involv cases of inis- 
represen bad faith or secret 
profita, & not where ordinary. relation 
of employer & employee exist. The 
ordinary objections to euch contracte 
do not apply where all the shareLolders 
were directors, as no question can arise 
as to directors prejuaicing the rights 

ers.—- DUROBT v. Hostk- 
Mrxmep FERTiLIzeRs, Lrp. a} 
D. L. R. 241; 51 N. B. R. 357.—C 


members.j-—-The directors of a co. 
constitute ite govarning & wpenagine 
body, & excopt to the extent that their 
powers are expressly restricted by 
statote or the arta. of assocn. or other- 
they posecss authority to exercise 
al] the powers of the co., subject to 
the control of the sharecholders.-—-MIb- 
Wrar CoLLienres8, LTp. vo MCEWEN- 
[1925] 2D. L. R. §29.—CAN. 


PART HI. SECT. 28, SUB-SECT, 5.— 
C. (a). 


di. S. P. Re PaciFic Coast Coan 
re as Lro. & Hovcesr (B. C.), [1926] 
4D. 0. R. 759; (1926) 3 W. W. FR. 
378.—OAN, 

sk. Contract nol authorised by all 
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agreement.—Leaa & Co. v. PREMLER 
TOA Co., [1926] App. D. 132.— 


PART III. sated aa SUB-SECT, 5.— 

$1821. Necessary formalities. ]-~Whore 
the directors of a co. had power to 
borrow & mortgage:—Held: tho 
rernident & managing director were, 
ty virtue of thelr offices, prima facte 
proper officers to execute mtges., & the 
mitge., which lad the common scal of 
tho co. attached, & was executed by 
the presidont & managing director, was 
properly executed.—CANADIAN Hank 
or Commence v. Surrny (1911), 17 
W.L. R. 136; 3 Alta. L. BR. 209.—OAN, 


Cases 3126a—8216. 


3157a. 


s osadioeiacnteiennatentnantenetenenetanenmmantanmmne nanepenneientntaeehtane atehannaeataeaghaaneneedhinainnentemenndeneneenenbeementinanied 


$182 if. 
aco. had the seal of the co. affixed in 
the presence of two reid a one of 
whom was,the scoretary, & of M., 


appointment proved authorising M. 


= Ciwno 
11919} 1 Ww. Ww R. 752 


$133 i. Morigage to directors. }-—Set. 
aside at Fite ot simple contract 


Ex.gornic & MANUFACTURING Co., LTD. 


After an order — the aaa | winding 
up of the co. appct. put in a ig for £950 
in respect of directors’ fees. The liquidator 
rejected the proof to the extent of £350, 
allowing only £600 on the ground that all 
directors’ fees which had accrued due more 
than six years before the date of the winding- 
np order were barred by Stat. Limitations. 

e directors’ fees due to appct. appeared 
from balance sheets duly signed by two 
directors & passed by the co. Upon a 
summons taken out by appct. asking that the 
decision of the liquidator rejecting his proof 
to the extent of £350 might be reversed, & 
that the proof might be allowed in the full 
sum of £950 :—Held: (1) a board of directors, 
acting as a board, & passing a resolution 
adopting a balance-sheet which includes 
directors’ fees, does not bind the co. to pay 
thuse fees; (2) a'balance-sheet so adopted & 
signed by directors pursuant to Cos. Act, 
1908, s. 113, is not a written promise by the 





Re CoLiskuM (BaRROw), Lrp., [1930] 2 Ch. 
44; 99L. J. Ch. 423; 143 L. T. 423; [1929- 
30) B. & C. KR. 218. 


3127a. -—-—- Delegation of duty.]——Re Crry Equit- 


Pri Tike INSURANCE Co., Lrp., No. 3059a, 
ante. 


3128a. Safe custody of company’s securities— 


Delegation of duty—Securities with company’s 
stockbrokers.|—-te Crry EQUITABLE FIRE 
INSURANCE Co., Lrp., No. 3059a, ante. 


Presumption of authority.) — Pitfs. 
were a firm of sina brokers. Defts. & the P. 
Co. were two cos. aged in the fruit trade. 
M. was a director of oth cos. By art. 28 of 
the arts. of deft. co. the directors were 
empowered to ‘‘ delegate any of the powers 
for the time being vested in the directors.” 
The arts. also incorporated Table A. M. 
purported to make on behalf of defts. an 
agreement with pltfs. that in consideration 
of pltfs. advancing a sum of money to the 
P. Co., plitfs. should have the right to sell 
on commission all the fruit imported both by 
defts. & the P. Co., & that pitfs. should be 
entitled to retain the proceeds of sale of defts.’ 
fruit as well as of that of the P. Co. as security 
for the advance. M. had no authority from 
ilar to make such a contract. Pltfs. 
uiting confirmation of the agreement by 
elt. co., the secretary of defts. wrote a letter 
ensheoryt to confirm the agreement on behalf 
of defts., & pitfs., treating that as a sufficient 
confirmation, made the advance. The 
secretary had no authority to give such con- 
firmation. Defts. subsequently repudiated 
the agreement as made without their 
authority. At the time that they made the 
advance pltfs. had no knowledge of the 








-/—-Where a mtge by 


t secretary, there being no | 999 


— 
. 





v. vanes ea 

O.L. R. 221; 60. W.N 
31383 ii. girs ta pee v. d i. EIS, PEN DY VISON v. VIOKERY’s 

Naas te Co. (1874), 21 Gr. tr aaa Ltp. (1925), 37 Cc. L. R. l.— 


ENGLISH AND Empire DicEst SUPPLEMENT. 


terms of defts.’ arts. or that bat incorporated 
Table A:—Held: whether the agreement 
was to be treated as having been made by 
M. as an ordinary ‘‘ director’’ of deft. co., 
or by the secretary as ‘‘ agent,’ or by the 
two combined, pitfs. were not entitled to 
assume that any authority to make it hed 
been delegated to them by the board, because 
(1) although a person who contracts with an 
individual director or servants of a co., 
knowing that the board of directors has power 
to delegate its authority to such an individual, 
may in certain circumstances assume that 
“ power of delegation has been exercised & that 
he may safely deal with the individual in 
question as representing the co., he cannot 
rely on the supposed exercise of such power 
if he did not eee of the existence of the 
power at the time that he made the con- 
tract; (2) there was something so unusual 
in an " agreement to apply the money of one 
co. in payment of the debt of another that 
pltfs. were put upon inquiry to ascertain 
whether the person or persons making the 
contract had any authority in fact to make it ; 
(3) even if pltfs. had known of the existence 
of the express power of delegation, they would 
~ not have been entitled to assume that it had 
been exercised in favour of M. or the secretary 
to any greater extent than was to be inferred 
from the positions which M. & the sécretary 
respectively occupied or were held out by the 
co. a8 occupying..—HouauaTon & Co. v. 
NOTHARD, LOWE & WILLS, [1927] 1 K. B. 
246; 061. J. K. B. 25; 1386 L. T. 140, C. A. ; 
. affd. on other grounds, [1928] A.C. 1, HL. 
Annotations :——A8 go (1) Consc. ag crrmaa Cassel G. mn. b. H. 
v. Schenkers, [1927] 1 K. B. 826. mite Liggett (liver- 
pone Barclays Bank (1927), “i3] L. ‘VN. 4435 Newsholme 
- Road Transport & General Inscce., [1 929] aK, B. 256. 
3160. Add. Annotation :—Refd. Cotter v. National 
Union of Seamen, [1929] 2 Ch. 58. 


8160a. .]—A co. is bound in a matter intru 
vires the co. by the unanimous agreement of 
all its corporators. 

If all the individual corporators in fact 
assent to a transaction that is intra vires the 
co., though wulira vires the board, it is not 
necessary that they should hold a meeting 
in one room or one place to express that 
assent simultaneously.—PARKER & COOPER, 
LTD. v. aero 975; 96L. J. Ch. 
238; 186 L. T. 117 


3162. Add. Annotation ood. aa America 
_ Nickel Corpn. v. O’Brien, [1927] A. C. 369. 
83166. Add. Annotation :—Distd. W eae v. ttn 

(1931) 1 Ch. 455. 
$201. Add. Annotation :—Refd. Me Etic, [1928] 
Ch. 861. 





3216. Add. Annotation :—Refd. Parker & Couper 
v. Reading, [1926] Ch. 975. 
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Lp, ay 31 | GUIRANWALA (1927), I. Ly RK. 9 Lah. 
0.—CAN. or —IND. 


assistant secretary, or otherwise, s — | PART Ill. SECT. 28, SUB-SECT. 6.— 
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ANCE & MorTUAL 
LTp.,-LAHORE v. 


. 57, docs not authorise the directors 
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the guise of commission. Such presents 


Alusi be with full knowledge | are ulira cues ot the arectors, & re- 
of transaction.}—HInDuUsTAN ARsuUR- | coverable by th AIRAKE!I, LTD. 
BENEFIT Society, | 0. CLEAVE, (1925) 1 No Zz L. BR, 634.— 


Banks, Ltp., | N.Z. 
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8281. Add. Annotation :—Refd. Kerr v. Marine 
Products (1928), 44 T. L. R. 292. 
8240. Add. Annotation :—Refd. A.-G. v. Goddard 
(1929), 98 L. J. K. B. 743. 


8249. Add. Annotation :—Apld. Re Home 
Colonial Insce. (1929), 45 T. L. BR. 638. 

$250. Add. Annotation :—Ags to (2) Refd. Kerr v. 
Marine Products (1928), 44 T. L. R. 292. 

3252. Add. Annotation:—Refd. Re Home & 
Colonial Insce. (1929), 45 T. L. R. 658. 


8257. Add. Annotations :—Apld. Parker & Cooper 
v. Reading & James (1926), 96 L. J. Ch. 23. 
Refd. Kerr v. Marino Products (1928), 44 
T. L. R. 292. 

3259. Add. Annotation :—Consd. Lever 
Ltd. v. Bell (1930), 47 T. L. R. 47. 

8261. Add. Annotations :—Generally, Refd. Re Etic, 
{1928] Ch. 861; Re Home & Colonial Insur- 
ance Co., [1930] 1 Ch. 102. 

8280a. Directors relying on chairman’s assur- 
ance as to value of assets.;—-Re City Equit- 
ABLE FIRE INSURANCE Co., Lirp., No. 3059a, 


ante. 

8282a. Dividends paid out of capital.|—Re City 
EQUITABLE EYRE INSURANCE Oo., Ltn., 
No. 3069a, ane. 

8284. Add. Annotution :—-As to (3) Apld. Re A 
Debtor, [1927] 1 Ch. 410. 

8285. Add. Annotation :—As to (2) Refd. Re City 
Equitable Fire Insce., [1925] Ch. 407. 

3287. Add. Annotation :—Generally, Refd. Re Home 
& Colonial Insurance Co., [1930] 1 Ch. 102. 

3291. Add. Annotation :—Apld. Re City Equitable 
Fire Insce., [1925] Ch. 407. ; 

3305. Add. Annotation :—As to (2) Consd. Kirby 
v. Wilkins, [1929] 2 Ch. 444. 

3827. Add. Annotation :—Distd. Britisi: Thomson- 
Houston Oo. v. Sterling Accessories, Same v. 
Crowther & Osborn, [1924] 2 Ch. 33. 

3327a. -]-—The directors of a co. can- 

not be made liable for an infringement of a 

patent by the co. merely by reason of their 

position as directors, even in a case where 
they are the sole directors & shareholders of 
the infringing co.—BrRiTIsh THOMSON- 

Houston Co. v. STERLING ACCESSORIES, 

Lrp., British THOMSON-HouUSTON Co. v. 

CROWTHER & OSBORN, Lrp., [1924] 2 Ch. 

33; 938 L. J. Ch. 8385; 131 L. Tf. 535; 40 


& 


Bros., 
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Vol. X.—Companies. Cases 3281—34192. 


ae R. 644; 68 Sol. Jo. 605; 41 R. P. C. 


Annotation --—Apld. Prichard & Constance v. Amata (1924), 
423 R. P.O. 63, 


AE 





-] — Deft. co., incorporated in 
*1924 for the purpose of carrying on business 
as manufacturers of toilet preparations & 
publishers of medical books & publications 
relating thereto, on letter paper deacribed 
themselves as ‘‘ wholesale manufacturers of 
Amata Toilet Preparations.’’ Pitf. co., who 
had for many years distinguished their goods 
by the word ‘“‘ Amami,” & in July, 1909, had 
registered that word as a trade mark to be 
applied to perfumery, etc., commenced an 
action against deft. co. & the two only 
directors thereof who were signatories of 
their memorandum of assocn. for an in- 
junction :—Held: there was no evidence 
that deft. co. had been formed by the other 
two defts. for the purpose of doing a wrong- 
ful act & no claim had been established 
by pltfs. against these defts. personally; & 
the action as against them must be dis- 
missed with costs.—-PRICHARD & CONSTANCE 
(WHOLESALE), Lp. v. AMATA, LTp. (1024), 
42 R. P. O. 63. 


8335a. ——~ Loan for expenses in connection with 
promotion.J—Apams (Francis), Lp. v. 
Fisuwiok (1928), 72 Sol. Jo. 122. 


3347. Add. Annotations :---As to (4) Apld. Re A 
Debtor, [1927] 1 Ch. 410. Consd. Re Etic, 
[1928] Ch. 861. Refd. 2e Home & Colonial 
Insurance Co., [1930] 1 Ch. 102. 

3364, Add. Annotation :--Retd. Horwood v. States- 

i Publishing Co. (1929), 98 L. J. K. B. 


33876. Add. Annotation :—Refd. A.-G. v. Goddard 
(1929), 98 L. J. K. B. 743. 

3377. Add. Annotation :---As fo (1) Refd. Weld v. 

Petre, [1929] 1 Ch. 33. 
Add. Annotation :-—-As to (2) Refd. Houghton 
v. Nothard, Lowe & Wills, [1927] 1 Kk. B. 246. 
8405. Add. Annotations :-—-Refd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775; Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246; 
Liggett (Juiverpool) v. Barclays Bank, [1928] 
1K. 3B. 48. 

8419a. ——- -———.]— The directors of a co. 


i re 


| $898. 


co. at the time tho | 


proper nayments—-Paid to co-directors 
eclared.-—SaiTH v. 


of second company of which sharcholder 








o i. Extent of liability.}~-Deft., | HENDERSON, (1924) 1D. L. R. 863; | member.J-——Si1nsen v. Kikscn, [1931] 
a director of pitt. one in Arte he had | Q. R. 62 8S. C. 270.—CAN. 1D. L. RR. 460; affd., [1931] 2 DL. M. 
failed in his duty to hand over to the sn. Dividend disposing of entire assets | 741.~--CAN. 
co. certain shares, was ordered to | of company.}-—Jndgment given agsinet nit. —— By servant of company— 
wuccount to the co. for their value | directors.—TAromas v. Gate, [1927] | Unsatisfied return of execution.j— 
as at tho date when he recoived them: | 1D. L. Rf. 593; 8. C. R. 314.——CAN. CROWDER v. COLEMAN, [1924] 1 
Fs eee ene wee Ok ene D. L. It. 849; 1 W. W. It. 374; 20 
intrinsic value at the specified date, | PART II}. SECT. 28, SUB-SECT. 6.— | alta. L. It. 1.—CAN. 
but the value in money which pltf. co. F. (g). 2 
could reasonably have obtained on For “26 W. L iD n fil, ——— ——-.--When oa 


the market, & as pltf. co. had discharged | «7 Alta, 1. R. 245 
the onus of proving that it could have 
obtained the markct price, the value 
would be fixed at at amounot.— 


ROBINSON 0. KANDFONTRIN ESTATES 


b (p. 509) 1. -—-— 
directors of aco. alloging thatjudgments 
recovered by them were for “ w 
for services performed for the co.”’ 


. R. 62 read 
8 W.L. R. 250." 
-}—Pltfs. sued 


- 9 return of nullu bona has heen made by 
Vv 


the sheriff without a bon fide attempt. 
or not there were assets available to 
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© 
a The 


satisfy the execution, & there were in 
fact exigible asseta sufficient for that 


ponte Co., LrD., [1924] App. D. evidence showed that pitfs. were hired purpose, the return js not such a 

micah i rospect for os ee 80 ening at return as is contemplated by Cos. Act, 

fy were no o an u 27, 8. 3.—STKVENS v. SPRNOEK 

PART III. SECT, 28, SUB-SECT. 6.— | hold theinselves in readinoss :—Seld : i At 11930 } 4 D. L. i. 838; 3 
E. (f). the judgments were not for wages due | Ww, W. It. 120.—CAN. 


gi. ———.)}—The penalty enacted 
against directors of a co. who par- 
ticipate in the payment of a dividend 
where the co. is insolvent, & whereby 
they are made jointly & severally Hable 
to creditora for debts of the co. then 
existing, {s incurred only when they 
knew, or were bound to know, the 


: 
| 


for services performed, aa they did 
no moro than wait for the chance of 
rforming them.—MULLEN v. MILLAR 


PART II. SECT, 28, SUB-SECT. 6.—- 


ni, ——~ ~—-~ Not in respect of im- 


PART III. anal ee) SUB-SECT. 7.-— 
e G * 


ae ~ What constitutes interest -- 
vanctal interest.}-—-Re CLank (KH. P.) 


| 
Fir 
& Co. Angory ery . (No, 2), 


ha been made to ascort whether 
563.—-OAN. 
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Cases 3419a—8508. jiecrian AND Aastis ae SorrueMany. 


personally aa ae an overdraft granted 
to the co. a bank. They subsequently 
passed a ceaclation that, subject to the 
approval of the bank, debentures be issued 
to the bank as security for the overdraft, 
© debentures were issued in accordance with 
the resolution : :—Held: the directors were 
‘‘ interested ”’ in the arrangement come to 
with the bank in regard to the issue of the 
debentures, & the resolution providing for 
the issue was a are =, VICTORS, Lrp. vv. 
182; 136 L. T. 476; Ot Sol. To. 1197. 


3423. Add. Annotation :—Refd. Parker & Cooper 
v. Reading, [1926] Ch. 975. 


8434. Add. Annotation:—As to (5) Consd. Re 
nd Equitable Fire Insce. (1924), 40 T. L. R. 


8444. Add. Annotation:—As to (1) Distd. Re 
Windsor Steam Coal Co. (1901), Ltd. (1928), 
140 L. T. 80. 

3451a. Oral resignation—Articles requiring 
written resignation.}—A co.’s acceptance of 
the oral resignation of a director constitutes 
a binding contract, even though the co,’s 
articles require the ‘resignation of a director 
to be in writing.—LATCHFORD PREMIER 
OINEMA, LID. v. ENNION, [1931] 2 Oh. 409 ; 100 

LJ. Ch. 397; 145 L. T. 672; 47 T. L. R. "695. 

8455a. —— Re-election of retiring director—Ad- 
. journment of meeting.)—Sruzncrer v. KEN- 
NEDY, No. 2879a, ante. 


3455b. ——---- Failure to re-elect or replace.}—By 
art. 97 of a co.’s arts., ‘‘ At the second 
ordimary general meeting in each calendar 
year, one-third of the directors ... shall 
retire from office. <A retiring director shall 
retain office until the dissolution of the 
meeting at which his successor is elected.”’ 
By art. 100, “‘ If at any meeting at which an 
election of directors ought to take place the 
laces of the retiring directors or some of 
hem are not filled up, then, subject to any 
resolution reducing the number of directors, 
the retiring directors, or such of them as 
have not had their places filed up & may 
be willing to act, shall be deemed to have 





PART III. SECT. 28, SUB-SECT. 8.—B. 





him some of their 
ot directors.—MInD- 








: Held: 


been re-elected’ :—Held: if retiring 
director was not re-elected, & if. his gree 
was not filled up at the same par igrenn Lr 
retained office until his retirement b 

tion, since by art 100 he was to be patito 
to have been .re-elected & therefore there 
was no vacancy to which a successor could 
subsequently  elected.—Hortr v. Cat- 
TERALL (1931), 47 T. L. R. 832. 


8490. Add. Annotations :—As to (2) Refd. A.-G. v. 
Goddard (1929), 98 L. J. K. B. 748. As to (4) 
Refd. Ramsden v. David Sharratt & Sons, 
Ltd. (1980), 35 Com. Cas. 314, saat a 

- nee Harrods, Ltd. v. Lemon, [1931] 2 K. B 


8491a. ——— ——— Effect of voluntary winding-up.] 
—By an agreement in writing made between 
plté. "s deft. co. pltf. was appointed managing 
director of the co. for a term of 5 years at a 
fixed salary. Before the expiration of that 
period the co. passed a resolution, which was 
assented to by pltf., for the voluntary winding 
up of the co. on the ground that by reason of 
its liabilities it could not continue its business. 
Pitf. thereupon brought an action claiming 
damages for repudiation of the agreement :-— 

a term could not be implied in the 
agreement that if the co. should be wound up 
voluntarily & pltf. should vote for that course 
being adopted, his employment should cease 
so as to disentitle him to damages for breach 
of the agreement. Pltf. was therefore 
entitled to damages for breach of the agree- 
ment.—FOWLER v. COMMERCIAL 'PIMBER Co., 
Lrp., [1980] 2 K. B21; 99 L. J. K. B. 529; 
143 L. T. 801, C. A. 

3492. Add. Annotations : -~—Consd. Re Golomb & 
Porter & Co.’s Arbitration (1931), 144 LL. T. 
583. Refd. Shuttleworth v. Cox (Maidenhead) 
(1926), 43 T. L. R. 83. 


8502. Add. Annotations :—Consd. Underwood v. 
Bank of ri wan Underwood v. Barclays 
Bank, [1924] | K. B. 775; Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246. 
Refd. Kreditbank Cassel G. m. b. H. v. 
Schenkers, [1926] 2K. B. 450. 


$506. Add. Annotation :—Generally, Refd. Kredit- 
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owers as a board | one director who had been left in ge 


control of the ee ae 


PRoneen s EST oe 
enh LONDON FINAXC of appotat- | Liep. v. MOKWEN, [1925] 2 D. L. BR. | FINANCE CORPN. FRANCIS. & 
-.% | 5239.—OAN. TAYLOR, LTD., Noon ZL. R. 131— 
BaNnkIna Bs ck Corrn. (Ont.), N.Z. 
(1923) 1 D. L ma 319.—-QAN. 8501 v. —— ———.}-—Peorsons 
dealing with a managin director need sq. Fraud of yoga at i 
PART III. SECT. 28, SUB-SECT. 9.—©. | only satisfy themselves the has the | Secret reflash eale of pr 


ower ra do what he does, even though 
so. Remuneration voted by directora— | }} raonal Price ug. 


Re J. STANLEY WEDLOCK, LTD 
roe BANK, [1924] 4 aD: L. R 117; 
60. B.R. 108. 


4 otiaity Agios by shareholder—Onus be for his 


of }—-When a Behe oe of 
diteotons voting a sal ary ravel 
expenses to the manag director 
must show that their & ot on was mines 


as vi. —— 
ulira vires or of a fraudulent character 


a 
moncrn managor is chosen from tho not to the co. 


tors & is ierctore ® man 





under the arts. of assocn. of a co. its 


F. was 


HANNAH (B. Cc.) ¢ 
a OF R. “324.—CAN. 


Pri (190 5 
—— | 378 
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PART IIL. SECT. 28, SUB-SECT. 10. 


ri. —— Effect of bye-law.}-—The 
precidont of a co. has no authority 


-}+—Where 


in antral of the 


L. R. 1050.— 


& & although it fs beyond the powers of | managing director might have the lat al Fengage solrs._ io eee ane 

vote the salary & tra power which he purported to ex business, though there be a bye-law 

expenses, this dofect can be remedi pereon contracting with the co. thro eh ving 4 She a general oversight over the 

at a shareholders’ meeting where the | him fs entitled to assume that business of the 00. —Re NU- 

nan director a “alority actually did havo -such power.-—Ke ACTURING Co., Ez p. BHUGHEs, 11924) 

ahareholder.—-HousTon v. VICTORI R H OOLUMBIA BOND CoRPN., LTD., TD. L. RB. 1308: vie B, R. 311.—CAN. 
MACHINERY Dxpor, LTp., [1924 & LANG, [1931] 1 W. W. R. 236; 2 

D. L L. R. 657 ; ® 33 Bp. OC. R. 425. —C N. Dd. fa. Kn. 985.—C. ry ed judg- 

: Os es ps P against company.}—Held: the 

PART III, SECT. 28, 8UB-SECT. 9.—D. | got Sing poaser Mion aa creditor, to whom the choque was paid, 

Hxtent a is Sad Oney a oe wae uot prevented from proceeding 

ap. of powera.) — Where vanced by pitf. to F., a director, & | acainst the president upon it.—WriGnT 


co.’s buaineas, but the directors had 
apt al 


E; oi — Cheque—Uneat 
v. RitcHrs, (1925) 4 D. 

: CAN. 

1 

| 


diroctor, there Is an implication of | not selwetet gist hed pow wer 

further & larger authority than in the | to him :—-Held: alone sb. Not a pings o Fite r rival nee 
case of a gencral manager who ia not | had no actual ‘uthority from y iron the co. | & securities 

wu direotor ; but when ciectos may be to boner. & ae was not sr ary to ano eae 2 he 

a“ m iz, directo * the dele- | Can. Cas. 315; (toss, Af OF 40 
taken to ve (peo facto 4 delese gated tide bomuwing powers to the K. B. 363 3.—CAN. 
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va 
ape 
ant, 


bank Cassel G. m, b. H. v. . Sohenkers, {1926} 2 
‘K. B. 450. 
——~ jv—_— Chegue-— Presumption of 
authority.]—Srmwart (ALEXANDER) & Son, 
OF DUNDEE, LTD. v. WESTMINSTER BANK, 
_ Dro, [1926] W. N. 271, C. A. 
8526. Add. Annotations :—As to (2) Refd. Cotter 
v. National Union of Seamen, [1929] 2 Ch. 58. 
Generally, Refd. I. R. Comrs. v. Fisher’s 
Exors., ti926] A C. 396. 

3582. Add. Annolations :—Refd. Thomas v. Todd, 
{1926} 2 K. B. 511. Consd. Fowler v. Com- 
mercial Timber Co., [1980] 2 K.B.1. Folld. 
Re Gramophone Records, Ltd. (1980), 69 
L. Jo, 201. 

8540a. ——— ——— Presumption of authority—Due 
delegation of authority.}—HovaHron & Co. v. 
NoTHARD, LOWE & WILLS, No. 8157a, ante. 

pera een: :—Refd. The Hayle, [1929] 


3560. Add. Annotations :—-Consd. Chibbett  v. 
‘Robinson (1924), 182 L. T. 26.  Distd. 
Mudd vw. Collins (1925), 188 L. T. 188; Reed v. 
Seymour (1927), 11 Tax Cas. 625 ; Henry v. 
Foster (Arthur), ete v. Foster (Joseph) 
(1931), 171 L. tT. Jo. 280 

3560a. Remuneration by commission—Amount re- 
coverable—How calculated.]—Applt., pltf. in 
the action, was for many years secretary 
of resp. co. Originally he received a fixed 
salary per week, but in 1916 an agreement 
was made between him & one A. S8., managing 
director of resp. co., to the effect that in 
addition to his weekly salary he was to 
ee 10 per cent. on the balance of profits |° 

ayment of 12} per cent. dividend. 
tn 19 6 appit. quarrelled with A. S. & left 
the service of resps., & shortly afterwards he 
brought this action for an account o/ the 
sums due to him as commission & for pay- 
wnent of the amount found to be due. It 


appeared that nearly all the capital of the | 


resp. co. was held by A. 8S. & his family, & 
that he, as managing director, had entire 
control of the co.’s business. During applt.’s 
tenure of office A. S., with the connivance & 
assistance of applt., habitually appropriated 
funds of the co. to his own purposes. Applt. 
in framing his claim for commission con- 
tended (i) t that the 12} per cent. dividend 


etal He tame ese ae De ee Dy 


Vol. 1X.—Oompanies. Cases 3508—-85738. 


referred. to in the agreement must be a 
dividend subject to income-tax ; (ii) that the 
124 per cent. dividend must be limited to an 
amount re nting 12} per cent. on the 
capital of the co. at t date of the agreement 
& no application to subsequent increases 
of capital; & (iii) that for the parpoe of 
cale ting his commission he was entitled to 
reintroduce into the accounts all the sums 
which had sre unlawfully applied for the 
Sacral of A. 8. personally :—Held: (1) the 
125 per cent. dividend must be a dividend 
ject to income-tax; the 12} per cent. 
dividend must be measured on the capital 
as it stood in each year when the accounts 
were made up; & in reckoning the amount 
on which commission must. be paid no 
account could be taken of the sums which 
ought to have been paler in the profits 
but had been misappropriated by A. §S.; 
(2) although appit. ad een guilty of mis- 
conduct in relation to the affairs of resps., 
he was entitled to recover moneys which 
were already due to him for work done on 
resps.’ behalf, & the remedy of resps. was an. 
action or counterclaim or damages for 
breach of duty.—RAMSDEN v. SHARRATT 
ea & Sons, Lrp. (1930), 85 Com. Cas. 
3 


anaotation ds to (2) Refd. Lever Bros., Ltd. v. Bell (1930), 


8560b. —— ——- Effect of misconduct. ]-—-Ramspun 


v. Snarratr (Davin) & Son, Lrp., No. 
3660a, ante. 


8565. Add. Annotations :--~-Refd. Swedish Central 


Ry. v. Thompson, [1924] 2 K. B. 256; 
Russian Commercial & Industrial Bank v. 
Comptoir d’Escompte de Mulhouse, Banque 
Internationale De Commerce De Petrograd v. 
Goukassow (1924), 40 T. L. R. 837; Todd v. 
Egyptian Delta Land & Investment Oo. 
[1928] 1 K. B. 152. 


3567a. ——— Presumption of authority—Due delega- 


tion of authority.|—-Tovaguron & Oo. », 
NotrHarpD, Lown & Wits, No. 3157a, ante. 


3568a. -——- Purchase of goods for company’s 


reas v. METROPOLITAN OAB Uo, 
(1854), 23 LL. T. O. S. 67, 


8578. Add. Annotation :— Refd. Jones v. Oceanic 


Steam Navigation Co., [1924} 2 2 K. B. 780. 


PART If. SECT. 29, SUB-SECT. 1. = Witson's: Wondise: (1999) 4 D. L. RR. | offloer of the Go. The eexeinetion 


403; 62 0. L. R. 620.—C 


there intended is for the purpose of 


h i.-—— Mining engineer-——Com- fixing Habiltty 1 in Fe pont of a particular 
Spee Act, 1937, a. set Sa 8. | PART III. SECT. 29, SUB-SECT. 1.—D. | olaim then bef he ct. The sect. 
CER (Alta.), Ae W. R. gi. - Contracts for purchase | does not create. any new Hability 
a7 8 De ke Be pee) a afta, g{19281 4 | ay “uack,t—Held : the oo., in onder to | oF any new right, but “only provides a 
D. L. R. 888; 3 W. 9.—OAN. | avoid liability, must show that their | summary mode of . enfo 


otficers were, to the knowledge of the 


which would otherwise HANS n 


PART ITI. SECT. 29, SUB-SEOT. 1.—B. brokers, ab their powers & giving | enforced by the ordinary procedure 


no power to give.— | of the cts. A person cannot Mhorefore 


be held Hable under the sect. unless he 


of. ——- By presideni—Confirmation.}] | directions they 
Berv, been : TICONDEROGA PULP APER CO. 0. 
rite 4 the Cant of a 00.,; Fiend sieht gies tabietcatcl 4D.L. R. 1 1 —CAN. ia already Hable to pay a aum of money. 


services had m accepted for three 
& a half years without the president’s ae us to pad 


by some principle of ordinary law 
; virtue of a apooial clause of “on. 


by 
ale adoantages of of share. Act imposing upon him oa Legtotaeed 


authority 0 hire him uestioned : | holders. }—H a ee ye ming etd Habilit 7, Moro v 
Held: the co. could nou repudiate noceoagary.—-MC Lzop ab Th ,ULULAND (1928), is 
the agreeme ment, on the mere ground that | wens, Lp. (P.E.1.), (1908) 3 3D. L. RB. Sager LIQuipaTor, ETO. , 
it not byeiaw.” 100 uthorised | or | 767, CAN. N. L. Rt, 368.—8. AF. 
soviet OVERALL sckigiina Jor sod eid <” Ckprosa | PART III. SECT. 29, SUB-SECT. 2,— 
eo 2), mit 2 W. W. HAS: authority y _necossary.— He Bun Ray 
ae : . 502; ear) ¢ B. yom (Ont, at.) mS 1 ‘ore Lt. ees feta : Eyacteas ta habe ate aa 
nt}, . r) — @ £60F0 ” U ’ 
1187 1:—OAN. cB. ; af. 40. B. R. 697.— sul has no authority to bind bis éo, 5 
* on hing to 
PART Ill. SECT. 20, SUB-SECT. 1.0. Pn a TAabil ities Pre weet ~ rere reed chetene peantariteet ube ge eos 
fixed—. ectors. 8. reasorer this case 
Tiere mamnerataon of an oinaee ot bo, is not lge-pe sgh FOr marry tor’ or the purpose at more exounre tae than tha yah or ae” haya 
bling | the lt not otan | Gam Go (1992), 63 O. L. R. 88.——OAN. 
25 


must be fixed by the directors, | ena ct. 
not be fixed by the shareholders. — investigation 1 into th 


8576. Add. Annotation :—Retd. Sli ngsby v. Dis- 


trict Bank, Ltd. (1931), 47 T. L. LR 587. 


8590. Add. Annotation :—Refd. Pickford v. 


8608a. 


i] 


Quirke, Pickford v. I. R. Comrs. (1927), 138 
L. T. 500. 








Bilis of exc e drawn by 
branch m -}-—-The arts. of assocn. of a 
co. empowered the directors to determine who 
should be entitled to sign & make, draw, 
accept & indorse on the co.’s behalf bills, 
notes, receipts, acceptances, indorsemente, 
cheques, etc. The co., whose business was 
that of forwarding agents, had a branch at 
Manchester under a branch manager, O. 
This branch manager, without having in 
fact received any chose | from the co., & 
acting in fraud of the co., drew seven bills of 
exchange on behalf of the co. signed ‘' 8.C., 

Manchester manager.”’ The bills were drawn 
to the order of the co., they were accepted 
by 0. & W. & indorsed on behalf of the co. 
‘*S.C., Manchester manager.’’ In an action 
on the bills by the holders in due course 
against the co. as drawers :~--Held: (1) pitts. 
were not entitled to act on bills drawn by a 


person in the position of the branch manager ;_ 
(2) the bills were forgeries under which pltfs. 


could have no title —KREDITBANK CaAssEL 
Gi. m. b. H. v. SCHENKERS, [1927] 1 K. B. 826; 
96 L. J. K. B. 501; 186 L. T. 716; 43 
T. L. R. 237; 71 Sol. Jo. 141; 32 Com. ‘Cas. 
197, OC. A. 

tions :—48t0(1) Reid. Ligare: « (Liverpool s. Barclays 


Annotat 
Bank, [1928] 1 K. B. 48. (2) Co ipeby © 
lt. 687 


Distelot Bank, Ltd. (oon, 47 1, i. 
Groyhound Racecourses, Ltd. v. Wake, [1931] 1 Ch. 496. 


ae London 


8652. Add. Annotation :—Refd. Re Glyncorrwg 


Colliery Co., Railway Debenture & Gencral 
Trust Co. v. The Co., [1926] Ch. 951. 


3656. Add. Annotation :—Refd. Re City Equitable 


Fire Insce,, [1925] Ch. 407. 


8657. Add. Annotation :--—Consd. fe Cit ta 


able Fire Insce. (1924), 40 T. L. R. 


8661. Add. Annotation :—Consd. He ao oa it- 


oe eaammnaammnenenmanemntetense tame onanetmeemn atenasme camamntenpenen eeemaneret 


PART III, SECT. 29, SUB-SECT. 8.—B. 


plaka eenougs no fils. }—~ GALLE- 
Ut tps R. RL00 " MoToRS ne b705 1926) TW. 
eet) . B. GC. R. 321.—CAN 


of bye- -law authorising payment— Action 


able Fire Insce. siiael sa ainan iia 40 T. L. R. 858. 





Ewan anp Everre Dicest SUPPLEMENT. 


3661a. ——-.]—Re Orry EqQurraBLe Fire INsor- 
ANCE Co., Lrp., No. 3059a, ante. 


8662a. Inspection of securities Whether in proper 
custody.|—Re Ciry EQuIrTaABLe Free INSUR- 
ANCE Co., Lrp., No. 3058a, anie. 


3664. Add. Annotation :—Refd. Re ree Equitable 
Fire Insce. (1924), 40 T. L. R. 85 


3665. Add. Annotation :—Apld. Re City Equitable 
Fire Insce., [1925] Ch. 407. 


8668. Add. Annotation :—As to (1) Refd. Re City 
Equitable Fire Insce. (1924), 40 T, L. R. 664. 


3670a, —— ]—He Crry EQUITABLE FIRE 
ag Co., Ltn., No. 3059a, ‘ante. 


3684a. ee ewer of Interpretation Act, 1889 
(c. 63), 8. 1 (1)}—To special articles used with 
Table A.}—By the arts. of assocn. of a co. 
which was incorporated in 1906 it was pro- 
vided that Table A in the la sched. to the 
Cos. Act, 1862, should ta y to the co., but 
that certain clauses of Table A should be 
excluded. In an action by a director against 
the co. & its directors, in which he claimed a 
declaration that a notice orting to. 
remove him from the office of director was 
invalid, the question arose whether Interpre- 
tation Act, 1889 (c. 63), s. 1 (1), which 
provides that words in the singular shall 
include the plural & words in the plural 
shall include the singular, eppney te the 
special articles which were used with Table 
A:—Held: sect. 1 (1), which governed 
Table A, also governed the special articles 
which were used with Table A, &, applying 
this peneipe to the notice in uestion, pitf. 
was validly removed from his office of 
director & the action failed.—FELL v. 
DERBY LEATHER Co., Lrp., [1931] 2 Ch. 
252; 100 L. J. Ch. 811; 145-L. T. 856. 


8693. Add. Annolalion :—As lo (2) Consd. Shuttle- 
v. Cox (Maidenhead) (1928), 43 T. L. BR. 
8 ® 

3698. Add. Annotation :—Expld. & Distd. Jacobs 
v. Batavia & General Plantations Trust, 
[1924] 2 Ch. 829. 
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PART III. SECT. 29, SUB-SECT. 3.—D. , —An art. of assocn. of a co. providing 
8596 |. Remtmeration by commission sl. For adoment against company— that tho directors ht require & 


on s—d weekly sum— | In action brought on manager's instruc- shareholder to take up additional shares 
Provision for me mintmum—-Right to | tions.)—Held: the manager was not | !2 & certain ratio was altered by a 


« Right to remuneration— Absence 


sm, Undue preference.})—An_ officer 


liable.—Paciric Coast CoaL MINES, resolution of the majority of tho share- 


holders, appit. (inter alios) d 
gt : Re cra 3g | The alter ation struck out the words 
b ** three shares for overy 259 lb. of butter 
fat’’supplied by amember & substituted 
** one share for every 60 Ib. of butter- 


matniain pt re amnanies ‘Act of a oo. who grants au ude preference fat.” Applt. was called upon to take 
R. S. M., 1913 (0. 35), 8. 32.}—Menzins | £0 bimeelf is guilty of misfoonance & | up additional shares in accordance with 


v. TYNDALL QUARRIzs Co, (Man.), Leer: te. aie, Main i moaning tho alteration, but refused to do #0 :— 


(1920) 4 D. bL. R. $60; £1926) 2 A part: : the art. was not one that could 

W. W. It. 864.—CAN, within the. aane officer of the 00. | be amended under Cos. Act, 1908, s. 122, 

PART Ill. SECT. 28, SUB-SECT. 3.—c, | MOTOR Co. v. Boswer, paguD On Gini ing acaba or it. 8 On & 
. - | ETc. (1928), 49.N. 1. 376-8. A Pp 


Vv 


ESTATE 
ABRAY (1937), 48 N. ‘L. R. 174.—S. AF. 


giio- —— ———~,}—-Where the 
managor of & 00., acting in good faith 
under the authority which he thought 
was vested in him & which could have | control of compan. ny —Conetr on. }— 
co.'8 behalf, & tho other He accepts | CAN. as 
him as” hav ing ee 


under the co.’s arta. of 


the co. 


aint shares on 


ap. Fi o EL oni ran 
one f 


hound by the alteration objected to.— 


PART ILI. SECT. 29, SUB-SECT. 4.—A. MACDONALD v. NORMANBY Co-OPRRa- 


TIVE Dairy Facrory Co., Lrn., (1923) 


sn. Contract to appoint areal N, Z L. R. 122.—N.2Z. n 


tract.}~A shareholder in a co. must be 
taken to know that one of the incidenta 


an alteration, 


is bound by his b—- ASSOCIATED i ae of membership of a oo. is that the co. 
Crews oF Brinisn ( COLUMBIA, LTD. PetEE Ue SeCh- 88, sUB- sacha aac 2! may, by adopting the proper method, 
#1085) Sate ee Niels 1 aert ments AGE & INV ESTMENT Co. att | pera h cea an be ne baw A 

Lis T ® a . WhIs ma uaic ec 
yew. Ba ay Oe ago | saw. L. 483; 10 W. W. R. 652.— | interest, av cooeided that tte alter: 
CAN. tion in ‘the article “i not inconsistent 
en 1. —— ——— By misrepresenta- | PART II1. SECT. 80, SUB-SECT. 2.— | Tith the oblocte Bet out in the meme: 
tion Question o erithority | — }—RAVENE C. (b) it. e interest of the co., the 
PLANTATIO H. = Srasehonice, eroutd be bound by such 


ca 


26. 


8702. Add. Annotation :—Refd. Shuttleworth v. 
Cox (Maidenhead) (1926), 48 T. L. R. 83. 


3708. Add. Annotalion :—  Dbtd. Shuttleworth v. 
Oox (Maidenhead) (1926), 43 T. L. R. 88. 


8704. Add. Annotation :—As to (2) Refd. Shuttle- 
wore v. Cox (Maidenhead) (1926), 48 T. L. R. 


3704a. —— Interference by court.]—The power 
to alter or add to the arts. under 1908 Act, 
8. 13 (1), must be exercised, not only in the 
manner required by law, but also bond 
for the benefit of the co. as a whole, & the 
question whether a given alteration of or 
addition to the arts. is for the benefit of the 
co. is a question for the shareholders, acting 
bond fide, & not for the ct., & the ct. will not 
interfere with the action of the shareholders 
except on grounds on which it would inter- 
fere with a verdict of a jury.— SHUTTLEWORTH 
v. Cox BrRoTHERS & Co. (MAIDENHEAD), 
Lrp., [1927] 2K. B.9; 96 L. J. K. B. 104; 
186 L. T. 337; 43 T. L. R. 83, C. A. 

Annotation :—Folld. Sugden v. Urban Firo Insurance Co., 

(1930), 75 Sol. Jo. 60. 

3704b. ——— -}+-SUGDEN v. URBAN FIRE In- 
SURANCE Co., Lrp. (1931), 75 Sol. Jo. 60 
(Vice-Chancelicr of Lancashire). 

8729. Before this case insert ‘‘ Compare CorPpora- 
TIONS, Vol. XIII., pp. 839 et seq.” 

3734a. ——— Preference shareholders whose 
dividends ‘‘ in arrear.’’]|—Held: the words 
“‘in arrear,’’ in the context in which they 
appeared in a co.’s arts. of assocn., did not 





cover the non-payment of a non-cumulative |. 


preference dividend payable out of the 
profits of each year, & not paid because there 
were no profits available for the diviaend.— 
CouLson v. AUSTIN Moror Co., Lirn. (1927), 
43 T. L. R. 493. 


8786. Add. Citation :—13 Mans. 316. 


3758. Add. Annotation :-—Generally, Refd. Cotter 
v. National Union of Seamen, [1929] 2 Ch. 58. 





shareholders were entitled to interest 


Vol. 1X¥.—Companies. Cases 3702—3811a. 7 


8770. Add. Annotation :—Refd. Shuttleworth v. 
Cox (Maidenhead) (1926), 48 T. L. R. 88. 


8771. Add. Annotation :—Refd. Shuttleworth v. 
Cox (Maidenhead) (1926), 43 T. L. R. 83. 


8771a. Shareholder with no registered address— 
No address in United Kingdom for service of 
notices.|—Dickson v. HaLrsowEN STEEL 
Co., {1928} W. N. 33. 

3775. Add. Annotation :—As to (2) Apld. Wall v. 
Exchange Investment Corpn., [1926] Ch. 143. 


3779. Add. Annotation :—Expld. & Apld. Parker 
& Cooper v. Reading, [1926] Ch. 975. 


3787a. ———.|—-WALL v. EXCHANGE 
INVESTMENT CORPN., No. 381lla, post. 


3802. Add. Annotation :—Consd. British America 


Nickel Corpn. v. O’Brien, [1927] A. 0. 369. 


3803a. Although proxy given.}—A co.’s 
arts. of assocn. provided, art. 74, that votes 
might be given personally or by proxy; 
art. 75, that the instrument appointing a 
roxy should be deposited at the office not 
ess than forty-eight hours before the time of 
holding the meeting at which it was to be 
used; &, art. 76, that ‘‘a vote given in 
accordance with the terms of an instrument 
of proxy will be valid notwithstanding the 
previous . . . revocation of the proxy... 
provided no intimation in wens of the 
... revocation... shall have been re- 
ceived at the office before the meeting ” :—- 
Held: in a case where a proxy had not been 
validly revoked in accordance with art. 76, the 
shareholder who had given the proxy was 
free to attend at the meeting & vote person- 
ally; &, when he had done this, the vote 
tendered by the proxy was properly rejected. 
—-QCOUSINS v. INTERNATIONAL Brick Co., 
Lap., [1931] 2 Ch. 90: 100 L. J. Ch. 404, 0. A. 














| 8811. Add. Annotation :—Aplid. Wall v. Exchange 


Investment Corpn., [1826] Ch. 148. 
38ila. Whether decision of chair- 
man final.J—An art. provided that no ob- 














ee eo ae Ee et NR MRI RNR aint Hire 





A co. cannot commit a breach of property assed.—-LUMBERS v. FRETZ, 
contract by altering its articles.— | on their capital, & substituted another 1929) 1 DL. R. 51; 630. L. BR. 190, 
Hani eee JOGA Devs v. HIN- Nh had hee of genre the | —OAN. 

DUSTAN O-OPERATIVE NSURANCE | “ ” shareholders 0 nterest s— 

Socrery, LTD. (1924), I. L. BR. 52 Cale. | Held: the article was invalid.—GraRyY | PART III. SECT. 30, SUB-SECT. 3.-— 

239,—IND. ut habia vere oe dune Oe tla Bane ii of bales gti eile 
aT), ISO] N. ZG. fa. . TO8~ NZ o. m 7) 2 ——— 

3698 il. -}——Kesp., a member of Deal SN eate eH For what purposes fo be exercised. |— 





oppit. co. for a nuinber of years, sup- 
plied produce to the co. upon terms 
set out in certain of the co.’s arts. of 
assocn. The co. altored the arts. in 
question in a manner which subse- 
al proves to be prejudicial to 
Tresp., eclining to be bound by such 
alteration, he took action to recover 
the balance due to him on the basis of 
the o al articles :—Held: it not 
having n shown that resp. had in 
any way assented to the alteration in 


intention {ie onl 


PART UI. pa ad a ce 3.— 


e i. ——-.}—-A shareholder, who is 
prescnt at a mecting of shareholders, 
can walve his right to be given notice 
of the intention to move a special & 
resolution ; the giving notice of such 
preseribed 
to give shareholders time to cousider 
the matter.—F?e EXcKL FOOTWEAR Co. 
Ez p. Nova SCOTIA TRUAT Co., [1923] 


Fee CrrizEn's AL & FORWARDING Oo. 
(Ont.), (1927] 4 D. L. It. 275.-—-CAN. 


PART JIL. woe 30, pueceers: 3,— 


« (d) i. 

3801 i. --———- Jnicrested directora 

shureholders,)—Directors & other 
shareholders, implicated jn a breach 
of trust with respect to tho co.’s pro- 
perty, are not entitled to use their 
votes at a general meeting, called for 
the purpose of deciding whether the 





in order 


question, he was not bound thereby, | 3 D. L. R. 212; 58 N. 8. co.’s name retained as pltf. or 
& was entitled to be paid for his pro- | 3C. B. R. 748.—CAN. struck ont in an action begun in tho 
duce on the basis of the original arts. namne of the co. & in that of a share- 
as unaltered.—JOHNBON v. ELTHAM } PART III. SECT;-30, SUB-SECT. 3.— | bolder suing on bebalf of himsolf & 
Spiele hb rcv = ponOne Co., D. (b). asl other absry boiler we respect to 
LID., LTHAM -OPERATIVE AIRY Necessity for quorum at commence- such reacn,.--~LEAVENS ANADA 
Facrory Co., LTp. v. JOHNBON, [1931] pte » at. NATIONAL FIRE INSURANCE Co. ». 
N. Z L. R. 216.—N.Z. oe d& at time of voting.}—At the GREAT WEST PERMANENT LOAN Co. 


PART III. SECT. 30, SUB-SECT. 2.— 
C. (b) ili. 


@ reso 
not in tho interests of the co. i 
but entirely for their own benefit, & in 
their own interests, they have not 
bond fide, & that is fatal to the 
validity of the alteration. The co. had 
reacinded an article whereby the “ dry ” 


outset a majority of the issued shares 
were rescnted at the meeting, but 
some of the shareholders withdrew 
& at the time of the voting there was 
no longer a quorum :—ZHeld : meetings 
of shareholders are to bo governed by 
the same rules ag to quorum & pro- 
cedure as apply to parliamentary & 
municipal bodies except where the 
statute or bye-laws otherwise proxiie : 
& the shareholders’ meeting 

ty for want of a 
the bye-laws were not 


27 


wae 6@n 
quorum, & 


Nee (Man.), [1927] 3 W. W. R. 486. 
—C ° 


ar. Necessity for concurrence of joint 
shurcholdera.}—Joint holders of shares 
must concur in voting upon them unless 
the bye-laws of the co. otherwise pro- 
vide. Defts. were not entitled to vote 
upon shares held by them aa trustoes 
jointly with other perrons, who wero 
not present or assenting.--LUMBERS v, 
FreTz, {1929} 1 D. L. R, 61; 63 
O. L. i. 190.—CAN. 


Cases: S8ita+-20600. - Ewouise AND. Eerre Dierst ‘SUPPLEMENT. 


s jection should be made to the a 
vote except at the meeting at whi 
tendered, & — every vote, whather 
in person or i proxy, not disallowed 
meeting shoul deemed valid for all Sar 
poses :—Held: the decision of the chairman, 
who, in the bond fide exercise of the Be Adeber 
conferred upon him by the art., oe 
to disallow a vote by proxy a which o ction 
had been taken at the meeting ee hoal & 

' would not be reviewed by the ct. Gonat in v. 
EXCHANGE INVESTMENT CoRPN., [1926] Ch. 
148; 06 L. J. Ch. 1823; 134 L. T. 8399, ©. A. 


8826. Add. Annotation :—Consd. Neuschild v. 
British Equatorial Oil Co., [1925] Ch. 846. 


88641a. —— Revocation of xy received after 
commencement of meeting but before poll 
taken -— Vote valid.]-— Spinner v. Mayo 
(RHODESIA) DEVELOPMENT Co. (1908), Lrp., 
A oda W.N. 78. | 

ton :—Conad. Cousins +. International Brick Co., 
eee TTh 2 Ch. 90. 

38478. ———— ———~ Vote. valid unless disallowed at 
meeting — Whether decision of chairman 
fina].J——- WALL v. EXCHANGE INVESTMENT 
Conen., No. 88ila, ante. 


of any 
it ban 


3847b. Right of member to vote although proxy 


ven.]-——-CovusiIns v. INTERNATIONAL BRICK 
40., Iurp., No. 3803a, ante. 


3874. Add. Annotation :-—Refd. Re Darwen & 
Pearce, Associated Paper Mills v. Barnes 
(1926), 95 L. J. Ch, 487. 


8874a. —— Adjournment of second meeting 
to date more than month from date of first 
meeting.|.—Where a meeting, held for the 
deal tires of ee as special resolutions 
resolutions passed as extraordinary resolu- 
tions at a meeting held less than a month 
before, is adjourned, for bond fide reasons, to 
a date more than a month from the date of 
the mie Se at which the resolutions were 
he resolutions are confirmed at 
he adjourned meeting, they are valid within 
1908 Act, 8. 69 (2).—NEUSOHILD v. Brrrsn 
HQuaTorra Om Co., [1925] 1 Oh. 346; 94 
L. J. Oh. 201; 188 L. T. 2273; 41 T. L. RB. 
414; 69 Sol. Jo. 446. 


8878. Before this case insert ‘‘ Compare CorPora- 
Tons, Vol. XIII., p. 346.” 


3880. Add. Annotations :—As to (1) Consd. Cotter 

v. National Union of Seamen, [1929] 2 Ch. 58. 

Refd. Cox v. National Union of Foundry 

Workers of Great Britain & Ireland (1928), 
44T. L. R. 846. 


siuibane —— eR scenes v. Mayo Gopzet) 
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st. No sikendinens of ae 
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ig dividend :—Held: 
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PART it. ‘SECT. 80, SUB-SECT. — 
3897 i. When court will ¢ 


meeting 
application to strike rent the name of a 
co. which has been used as pitf. 


‘DEVELOPMENT Co. (1908); Lrp., (1926) W.N 


718. 

Annotation :-—Retd. Cousins v. International Brick. Co,, 
{1931} 2 Ch. 90. 

$882. Add. A :—Refd 


mnolition Neuschild 
British Equatorial Oil Co., 11925) Ch. 346. 


3882a. —— Re-election of retiring director.) 
_ —SPENCER v. KENNEDY, No. 28798, ante. 

3800. Add. Annotation :—Consd. Houghton v. 
- Nothard, Lowe & Wills, [1927] 1 K. B. 246. 


8017. Add. Annotation :—As to (2) Refd. Glanvill, 
Enthoven v. I. R. Comrs. (1924), 181 L. T. 818. 


8025. Add. Annotation :—Consd. R, v. Cory, (1927) 
] K, B. 810. . 


3988. Add. Annotation :-—Refd. Hearts of Oak 
oe Co. v. A.-G. (1931), 47 T. L. R. 
3934a. Locality of debt created.)—A British co. 
held shares in another British co. which had 
its head office & board of directors -in 
Australia, though it had a London committee 
for registering transfers of shares & issuing 
certificates. The co. having declared a 
as the co. holding the 
shares was resident in England & the local 
habitation of the shares was in England, the 
debt created by the declaration of a dividend 
was situate in England.—Pass v. BriTIsH 
Tonpacco Co. (AusTRALIA), Lrp. (1926), 42 
T. L. R. 771; sub nom. LONDON & SOUTH 
AMERICAN INVESTMENT Trust, Lrp. v. 
Brrrish Topsacco Co. rch rpere | DY 
{1927] 1 Ch. 107; 96 L. J. Ch. 58; 186 L, T 
486; 70 Sol. Jo. 1024. 


$984b. Every payment other than authorised re- 
eon of capital.|—-A limited co. not in 
ae uidation can make no payment by way of 
eturn of capital to its shareholders except 
as a, step in an authorised reduction of capital. 
Any other distribution of money, whether 
called dividend or bonus or any other name, 
can only be made by way of dividing profits. 
—Hrmw (BR. A.) v. PERMANENT TRUSTEE Co. 
oF NEw SourTu WALES, LiD., [1930] A. C. 
720; 144 L. T. 65; sub nom. Re Hi,. 
(RICHARD), Hitt v. PERMANENT TRUSTEE 
ee oy ew South Wakes, 99 L. J. P. C. 
191, 


3948. Add. Annotation :—Refd. Re A Debtor, 
[1937] 1 Ch. 410. 


8050a. Arrears of dividend—Distributton. —The 
memorandum of assocn. of a co. provided for 
the payment on the o shares of the 
co. of a cumulative dividend not exceeding 
5 per cent. per annum & for any balance of 
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PART iil. SECT. $0, SUB-SECT. T.-——B.. 


with- $935 ii, —— Resolution 
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specited ms she of amie Act, 1892, Bete) ¢. GnueatT Wrer PERMANENT LOAN PART III. SECT. 80, SUB-SECT. y Fee 
provides that a demand for a 1 of Oo., [1937] 2. W. W. R. 606; 36 Man. D. (a). 

members of @ 00. monet be made by ot | L. R.606,—GAN. ab. General rvle.—& &. cannot 
least two members eid; @ demand realise tz entire assets having 
by &® mem ly present & PART HJ. SECT. 30, SUB-SECT. T.—-A. set aide. an amount to om no 
ho p s for two sa. Must apply rateably to all share- ; capital & | ite lsbiiities, 
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bing api for the benefit of a 
yor its inhabitants. Art. 129 of 
is ripen ye ao rovided. that, subject 
ova the rights of holders of debentures & 
| Ener providin ahares, the net profite of the co., 
dep Sn hell be divided by way of 
| Gindond on ‘among the members in proportion 
to the amount paid on the ordinary shares 
held by them arcngintatl but so that the 
dividends upon the shares for any 
| hase! shall- not axosed the aggregate rate of 
7 a cent, per annum. The surplus of the 
rofites of the co. after payment of such 
dividends & the amount necessary to make 
Hees poh ergs for past years to the rate of 
cent. per annum shall be appli 
for Phe benefft of the town or its aha itants 
as therein mentioned. The co. from time to 
time over a number of years issued ordinary 
- From 1904 to 1917 no dividend was 
paid on the ordin 
since 1923 that a dividend of 5 per cent. 
had been paid. There were now profits 
available for E Pay en of arrears of dividend, 
after payment of the dividend for the current 
year, but not sufficient to pay the whole 
of the arrears :—Held: the fund available 
should be distributed ratably among the 
shareholders according to the respective 
amounts of the arrears of dividend payable 
on the shares held by them respectively.— 
ARDEN Orry v. BONHAM-OARTER, 
ee Ch. 68; 97 L. J. Ch. 52; 188 L. T. 
3966. Add. Annotation :—Distd. He Hyde, 
v. Bryce (19380), 74 Sol. Jo. 467. 


3984. Add. Annotations :—Consd. Re Speir, Holt 
v. Speir, 1924] L Ch. aah a R, Comrs. v. 
Fisher’s Exors., [1926] A. O. 395. Folld. 
I, R. Comrs. v. Walent (1920) 1 95 I, J. K. B. 
982; Re Taylor, Waters v. Taylor, [1926] Oh. 
923. Distd. Re Bates, Mountain v. Bates, 
{1928] Ch. 682; Parker v. Chapman (1928), 
188 L. T. 729; Hill (R. "A,) v. Permanent 
Trustee Co, of New South Wales, [1930] A.C, 
720. Refd. I. R. Comrs. v. Burrell, [1924] 2 
K. B. 62; I. R. Comrs. v. Doncaster (1924), 
93 L. J. K. B. 338; Re Railways Act, 1921, 
Re Standard Charges Schedule (1925), 94 
L. J. K. B. 864. 


mate anes tse 





PART Hl. ada h =| SUB-SECT. 7.— company, 
ai. —— Valid.)—A oo. p rted 

to “aiiot unissued shares to a d tor 
in consideration of his reap hdeagil to the 
re being a lus 


co. the & loas to Aug. 31, 
available for distribution by way of | that 
shareho 


the co.’s 


dividend amo ine Jdera, it | exceed the 
was he to deal with the | Statement. 
were furn 


feo aa fe thought Cat, &the sh 
surplus as they one shares 
w DOREN- 


for a reserve fund & for 


shares, & it was only | 


Hyde. 


which purchase would 
give the purchaser control of the co. 
he optiones required that F. h 
an accountant’ s statement showing the 
company’s assets & finbilities & prone 
1926, & an affidavit 
abilities would not 
amount shown by such 
A statement & affidavit 
hed, & the acceptance of 


3988a. -—— en ee (J. 1.) & Oo., 
Lrp. v. THORNYoRortT (1927), 44 T. L. R. 9. 


3990. Add. Annotation :—Refd. Pass v. British 
, La Co. (Australia) (1926), 42 T. L. R. 
8991. Add. Annotations :—Consd. Collaroy Co. ». 
Giffard, [1928] Ch. 144. ers Steel Co. of 
Canada v. Ramsay, [1931] A. 0. 270. 


8992. Add. Annotation :—Consd. peril Oo. v. 
Giffard, [1928] Ch. 144. 


39908. Add. Annotation :—Consd. Collaroy Oo. v. 
Giffard, [1928] Oh. 144. 
$9904. ddd. Annotation :-—Consd. First Garden 
City v. Bonham-Carter, [1928] Ch. 63. 


4016a. —--— Ap i exhale of profits In reduc~ 
tion of adverse balance. ]-—A co. issued notes 
which entitled the noteholders to a fixed 
amount per cent. & to an additional share in 
the ‘profits available for dividend ”’ 
Held: the directors were entitled to ap 
the whole of the profits of any one year, a: 
payment of the fixed amount per cont. to the 
noteholders, in reduction of the adverse 
balances of previous years, & the noteholders 
were not entitled to claim a share in such 
rofits.—LONG ACRE Press, Lrp. v. ODHAMS 
Ess, Lrp., [1930] 2 Ch. 196; 99 L. J. Oh. 
479; 143 L. T. 562. 
4017. Add. Annotation :--Refd. Long Acre. Press 
v. Odhams Press, [1930] 2 Ch. 196. 


4019. Add. Citation :—03 L. J. Ch. 49. 


4020. Add. Annotations :-—As to (1) Refd. I. BR. 
Comrs. v. Fisher’s Exors., [1926] A. 0. 395 ; 
Cotter v. National Union of Seamen, [1929] 
2 Ch. 68. <As to (2) Refd. British America 
Nickel Corpn. v. O’Brien, [1927] A. 0. 369. 


Add. Annotation :—Folld. Long Acre Press 
v, Odhams Preas, [1930] 2 Ch. 196. 

4028a. —-—- Writing back to profit account— 
Profits written off in excess of requirements.] 
—A. co. which applies its © prot. in writing 
off a Tt tas amount of the value of 
the goodwill, instead of carrying them to a 
goodwill depreciation reserve fund, but 
which has not finally & unreservedly capi- 
talised those profits, may write back to profit 
account so much of the depreciation written 
off goodwill as proves to be in excess of 





4021. 


under Ovs. Act) of Canady provided 
that the net profits from timo to tlioc 
gett nay should be applicable first 

a pevin @ fixed cumulative dividend 
at the rate of 7 per coe per annum on 
the proferenco & that tho 
holders of those shares Bhould par- 
ticipate rateably witb the holders of 
the ordinary shares in the distribution 
of net profits after the holders of the 


validly iseued.— the option was expressed to be based on | ordinary shares should have received 

WENDS, Lap, ATTY! 8 D.L. R118; 55 | saidstatement. Preference shares had | “ dividends equal to those pald on the 
ep oe poe mauseaathee cnditing the holders | Uvidende "should Ye "paid on the 

non-assensa 
sf. Allotment ) shares held ng Kcappassi thereof to a ed, cumulative until afler the co. had 
Sotmotloaree aie, tree (ios) s | eases ‘eeepc gem. | Su cle oe renry ge 2 
: cum ve on - | eq on 

D. L. B. 163; 60 0. L R. 420.—CAN. ference shares, to Aug. nototen 126, lsaued proference shares : Held : ‘ the 
fared unpaid reference sharcholders were not en- 

PART Ill. SECT. 80, SUB-€ECT. 7-1. | lability of af the.eo, withis the meant ning zi ed to recolve in dividend more thu 

Rights tract, & sho bd n per cent. per annum un e ordina 
comuuatice preference sha Se eee, fncladed ae as en ai ue eo Beret; ee shares ghouls Dave eget divide ae 
Savine Ca, Lee e0et Ne, | D. LR 16) ; 1088 8. — er ee ne eos 
ie ene oan Up. 6, aiady (Hainan 93h 6 
th, Undeclared dividend —Whether sy af as "phere in 270; 3100 1 144 LT, 
of ie ve an o fon to 1 eooter. ential oe | etters Of *»F L. Oi age  tipas “b. L. LE 
su Ot . bebe Stent ote a ce imeorporated in 1910 | 


_ yurebase o block of common shares of 
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Cases 402304004. EncLisH aND Empire Digest SupPLEMENT. 


roper reguirements.—SrarLEY v. READ 
Racine Ten Lrp., (1024] 2 Ch.1; 93 L. J. Ch. 
5138; 181 L. T. 629; 40 T. L. R. 442; 68 
Sol. Jo. 519. 
nnotation :—Retd. Long Acre Press v. Odbams Press, Ltd., 
mS 2 Ch. 196. 

4026. ae Annotations :—Refd. Parker & Cooper 
& James (1926), 96 L. J. Ch. 23; 

Kerrv. Marine Products (1928), 44 T. L. R.292. 


40385. Add. Annotation :—Refd. Deuchar v. Gas 
Light & Coke Oo., [1924] 2 Oh. 426. 

4037. Add. Annotations :—Refd. Deuchar v. Gas 

ht & Coke Oo., {1924] 2 Oh. 426; A.-G. 
eds Corpn., [1929] 2 Ch. 291. 

40878, J—PARKER & CooPrER, Lrp. v. READ- 
ING, No. 3160a, ante. 

4046. Add. Annotation :—Consd. Kirby v. Wilkins, 
[1929] 2 Ch. 444. 

4048. Add. Annotation :—Distd. Kirby v. Wilkins, 
{1929} 2 Oh. 444. 

4050a. ——— Under agreement—To repurchase 
shares—Allotted in consideration of advance 
to company—Lender requiring repayment of 
‘loan.]—Pitf., with the view to assist his son- 
in-law in obtaining the appointment of 
business manager of a limited 
the two defts. were directors & shareholders, 
entered into a written agreement with the 
co. & defts. to advance to the co. a sum of 
£1,500 iM the purchase of 1,500 £1 preference 
shares of the co., the repayment of that sum 
being secured by the co.’s undertaking, in 
the event of pltf. or his son-in-law tanminatiig 
that agreement, to procure the repurchase 
of the shares at par & to secure the purchase 
money therefor by accepting bills drawn 
by pltf.; & in that arrangement the two 
deft. joined as sureties guaranteeing the 
due performance by the co. of ite part of 
the agreement. Plitf., accordingly, advanced 
£1,500 to the co., & accepted transfers from 
the co. of the same number of its preference 
shares. Upon the son-in-law desiring to 
withdraw from the managership, pltf. in 
pursuance of a power in that behalf contained 
therein gave the co. notice to terminate the 
agreement & required the co. to procure the 
repurchase of the shares & to te his bills 
for £1,500; but the co. refused comply 








co. of which. 


with those requiremente & denied liability 
under the agreement on the ground that the 
rformance of it would involve a purchase 
_ by the co. of its own shares, & would there- 
fore be ulira vires & illegal. ‘In an action 

against deftse. under their guaran 
Held: the agreement, having been entered 
into between the parties in good faith & in 
the honest belief that it was inira vires & 
legal, the defence that the agreement was, 
upon the grounds above mentioned, ultra 
vires the co. & therefore unenforceable could 
not be maintained; & plitf. was entitled to 
ae re for £1 500 with interest.—GARRARD 
(1925) 1 Oh. 616; 94 L. J. Ch. 

234 ; 133 L. T. 261 ; 69 Sol. Jo. 622. 
4052a. Provision of financial assistance to buy own 
shares—1929 Act, s. 45.}—1929 Act, s. 45, 
was declaratory of the law & did not creatc 
a new offence.—R. v. LORANG (1931), 22 
Cr. App. Rep. 167; 75 Sol. Jo. 121, C. C. A. 


4064a. Guarantee of payment by French firm 
to French Treasury.]—-REPCBLIC OF FRANCE 
(MINISTER OF FINANCE) v. PERRY & Co. 
(Bow), Lrp. (1929), 73 Sol. Jo. 268. 

4070. Add. Annotation :—Generally, Refd. Egyp- 
tian Salt & Soda Co. v. Port Said Salt Assocn., 
Ltd., {1931} A. C. 677. 

4072a. ——— Subscribing towards costs of litigation 
between members——-Company for protection 
of interests of medical practitioners.|— 
BLOXHAM v. MEDICAL DEFENCE UNION, Lip. 
(1894), 10 T. L. R. 384; 38 Sol. Jo. 288, C. A. 

4074. After this case for ‘‘ Remuneration of 
directors.}] ’® read ‘‘ ——— Remuneration—Of 
directors.] °’ 

4080. Add. Annotalions :—Generally, Refd. British 
Insulated & Helsby Cables ». Atherton, [1926] 
A. C. 205; Re Golomb & Porter & Co.'s 
Arbitration (1931), 144 L. T. 583. 

4087. Add. Annotation :—Refd. British America 
Nickel Corpn. v. O’Brien, [1927] A. O. 369. 

4094. Add. Annotations : — Consd. Kreditbank 
Cassel G. m. b. H. v. Schenkers, [1927] 1 
kK. B. 826. Refd. Underwood v. Bank of 
Liverpool, Underwood v. Barclays Bank, 
[1924] 1 K. B. 775; Houghton v. Nothard, 
Lowe & Wills, [1927] 1 K. B. 246; Liggett 
(Liverpool) v. Barclays Bank, [1928]1 K. B. 48. 
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MANUFACTURING Co. bSt}, 3 D4 Le R. 
379.—CAN. 
4051 ii, -——.)-—It is not ulira vires 


aco, to receive a transfer of its shared |. . 


to itself in compromise of an action. 
from aettl 
up such a plea after the boneti 
of Shas compronise.—Re FE. J. LANE, 
rice bgt riche (1934) 1 D.L. R. 
269: "4 B. R. 308 


4051 ili. vd wmoeie 
Co., Lrp. ve. Worp (Gack), 1 was 
3p. L. R. "939; (1929 Vv. R. 
154.—CA e 


PART Ill. SECT. 831, SUB-SECT. 2.—1- 

n i. -——— .}-—Whore a co. assigned 
money Ag jpeoure payment of a debt 
owing to the assignee by another co., 
with anich “the assignor co. had no 
prior or contemporaneous agreement : 

—Held: the oo.’s memorundum of 
aasoon. gave it no she aad —_ 
ABBOTSFURD LUMBER Ca. TEVEN- 
BON ee A Db. L. ae 360: Tlogsl 3 

w. W. 1.—CAN. 


PART II. SECT. 31, SUB-SECT. 2.—K. 
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4094 1. Presumption that powers 
properly exercised.}-—The president & 
of . co., who was personally 
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the co. was indebted to him for salary, 


& the bank induced him to give it the 
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on the note the co. contended tha 
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salary to n 


t 

— the oat such 
resolution men a La of internal 
ena ment, bank was nut 

ES aus tket at Wad Deshipanssde 


30 


CANADIAN BANK OF COMMERCE 0. 

PIONEER Farm Co., Lrp. & HAL. 

(Sask,) (19271 4 D. L. R. 772; [1927] 
W. W. R. 312.—CAN. 


4094 ii. ———.]—- Deft. co., the owner 
of mining lands, by an agreement in 
writing, executed by its president & 

secretary-treasurer under the co.’s 
seal, gave L. an option to dear re a 
ortion of the ent. share- 
older of Rp ae MY to have the 
agreement declared f te & void because 
it was not poegige eo by a bye-law of 
the harcholders. It ppeared [ a fost of 
8 olders. ap bat 
the directors in fact sanctioned the 
transaction & by a 8 byojay Ww suoeee 
one fF Pen 
portion ortha the lands referred a 
& "a execute documenta in connection 
with any sale & to affix the co.’s seal 
thereto :—Heid: the sale came Thad aa 
the rale in Royal rai ae 


Turquand. ERRMANN Givan 
ee co a ter 4D. i. R a; “Ga 


4094 ‘a, —— ie Paciwio BERRY 
ouorEN eo PacCKING 
LTD 39) 1D. L. R. 814: 


tes 41 BG. It 78, = 
ban: 


4095a. ——-.]—-Deft. bank negligently & in breach 
; of the instructions given by their customer, 
pitf. co., paid cheques drawn on the co.’s 
account signed by one director only :— 
Held: the bank being put on inquiry & 
parr, negligent, as the jury found, were not 
entitled to rely on the rule in Royal British 
Bank v. Turquand, No. 4094, & assume that 


a signature purporting to be that of a new 
director was a of a person duly appointed. 
—Lieaett (B.) (LIVERPOOL), D. wv. 


BARCLAYS BANK, Ltp., [1928] 1 K. B. 48; 97 
L. J. K.B.1; 187 L. T. 448, 43 T. L. R. 449. 

4100. Add. Annotation :—Consd. Cotter v. National 
Union of Seamen, [1929] 2 Ch. 58. 

4104a. Disputes between directors.|— 
STANFIELD v. GIBBON, [1925] W. N. 11. 

4117a. ——_ —— -J}—PARKER & CooPpER, Lrp. 
v. READING, No. 3160a, ante. 

4129. Add. Annotation :—Refd. Leyton U. D. C. 
v. Wilkinson, {1927] 1 K. B. 853. 

4136a. -}—BRIGHTEN v. Bowman (1929), 73 
Sol. Jo. 748. 

4142. Add. Annotation :—Refd. British Thomson- 
Houston Co. ». Sterling Accessories, Same v. 
Crowther & O-born, (1924] 2 Ch. 83. 

4144, Add. Annotaiion :—Consd. Havana Cigar & 
oe Factories v. Oddenino, [1924] 1 Ch. 

4145. Add. Annotation :—Refd. Wiggins v. Lavy 
(1928), 44 T. L. R. 721. 
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NEON GENERAL ADVERTISING, I'TD., 


4159. Add. Annotation :~—-Distd. Watson v. Davios, 
(19381) 1 Ch. 455. : 


4166. Add. Annotations :—Refd. Underwood v. 
Bank. of Liverpool, Underwood v. Barclays 
Bank, (1924) 1 K. B. 776; Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B, 246; 
Liggett (oven) v. Barclays Bank, [1928] 


4170. Add. Annotations :—Consd. Underwood uv. 
Bank of Liv 1, Underwood v. Barclays 
Bank, [1924] K. B. 775; Houghton »v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246. 
Refd. Kreditbank Oassel G. m. b. H. v. 
Schenkers, [1926] 2 K. B. 450. 


4170a. ——- —— —— ——.]—HOouGHTON & Co. 
v. OrEAEDs LOWE & WyLuLs, No. 3157a, 
ante, 


4232. Add. Annolation :-—Refd. Kreditbank Cassel 
G. m. b. H. v. Schenkers, [1926] 2 K. B. 450. 


4236. Add. Annotation :—Refd. Kreditbank Cassel 
G.m.b. H. v. Schenkers, [1926] 2 K. B. 450. 


4287. Add. Annotation :---Refd. Kreditbank Casscl 
G. m. b. H. v. Schenkers, [1926] 2 K. B. 450. 


4239. Add. Annotations :—Consd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, {1924} 1 K. B. 778; Kreditbank Cassel 
G.m. b. H. v. Schenkers, [1927} 1 K. B. 826. 
Refd. Houghton v. Nothard, Lowe & Wills, 
[1927] 1 K. B. 246; Liggett (Liverpool) v. 
Barclays Bank, {1928} 1 K. B. 48. 


at ee oe arte 


BvuILvING Co.’8 OLAIM (1907), 7 





--In an action 
against. a co. & its directors, pltf., who 
was suing on behalf of himself & the 
other shareholders, applied for an 
ordor to continue an interim injunction 
until after the trial restraining defts. 
from carrying on as a board of 
directors. The act complained of was 
that some of defts. did not wish certain 
of the other shareholders to be present 
or represented at the annual general 
meeting, & prevented such procenee or 
representation by having the mecting 

e place in an inner office of the place 
of meeting while some of the other 
shareholders were wait to attend in 
the outer office to the owledge of 
defts.:—Held; if irregularities wero 
committed in the conduct of the meet- 
ing at which resolutions complained of 
were pasecd,it could be regularised by 
the passing of fresh & effective resolu- 
tions. The ct. will not interfere in the 
internal management oftheco. Appli- 
cation dismissed.—-WaATSON v. BARRETT 
(1929), 41 B. OC. R. 478.—-CAN. 

d ii. ———.}—Whatever should 
be done by a co. itself through its own 
internal organisation ought to be left 
to the co. to do & ought not to be 
interfered with by the ct. Accord- 
ingly, an order, made in an action by a 
shareholder against the co. appoin 
a receiver for the co., & a subsequen 
order, made on an cx pane application 
by the receiver, authorising him to 
commence an action in the name of 
himsclf & the co. to recover property 
of the co. & for an account of moneys 
received by two directors of the co. 
were set aside & the action brought 
in pursuance of the latter order : 
missed, on the motion of one of said 
two directors.—YOUNG v. ALBERTA 
PETROLEUM OONSOLIDATED, PATTER- 
BON v. OKALTA O118, LTD., & CULBERT, 
{1930} 1 W. W. R. 86; 1D. L. R. 903 ; 
sub nom. PATTERSON v. OKALTA OILS, 
Lrp., 24 Alta. L. R, 370.—CAN. 


PART IH. SECT. 31, SUB-SECT. 4.— 
B. (a). 


fi, —--~—.}- -Brooxks, LTp. ¢. CLAUDE 





ee 
eer 92 ce tn rear rer AR EE A LAN 


PART III. —_— 81, SUB-SECT. 4.— 


al. Neyligence—<Arrest by constable 
employed by compuny.J—Where o oOo. 
has statutory power to employ &, 
practically. to appoint constables & 
& constable so appointed acts negli- 
gently in attempt to effect an 
arrest {in the course of his employment 
by the co. he renders the co. Hable for 
the damage caused thereby.— VIGNITCH 
v. BOND & CANADIAN Pactrio Ry. Co., 
[1928] 1 W. W. R. 449; 60 Can. Crim, 
Cas. 273; 37 Man. L. R. 435.—CAN. 


PART ILI. SECT. 31, SUB-SECT. 4.—C. 


ki. ——— Agent for sale of bonds— 
Bonds not issued in compliance with 
Acts.|\-Where bonds are actually 
executed by a co. they cannot be said 
not to exist as bon even though, 
because of non-compliance with the 
requirements of the . Act, they aro 
not legally valid; &, therefore, a 
pereon who ag nt for the co. & with- 
out fraudulent intent induces anothor 
to buy such bonds from it cannot bo 
able in damages merely on the ground 
of an implied representation that the 
bonds are legally valid. since, even if 
such representation can he {mplHled & 
it proves to bo false It is a representation 
in point of law.— KAVANER v. BOWHRY 
(A ta.), (1928) 4 D. L. R. 007; [1928] 

W. W. R. 207%.—CAN. 


PART IIL. SECT. 31, SUB-SECT. 4.—D. 
4154 i. Whether valid.J—PRicE v. 


INDIANA-ALBERTA OIL . (Alta.), 
{1926] 3 D. L. R. 82.—CAN, 


PART Ill. SECT. 31, SUB-BECT. 5.— 
A. (b) i. 


4176 iv. — ——.}—He RED DEER 
MILLING & ELEVATOR Co., STRATFORD 
MILL BUILDING Co.’8 CLAIM (1907), 
7 W, LL. R. 284; & Alta. L. R. 237.— 
CAN. . 

& Envevator Co., Srratvorp MIL. 
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W. L. R. 284 by 1 Alta. L. R. 237.—UAN. 
o. Read ** 4178 i.’’ 


PART III. aECr 31, 


SUB-SECT. 5.— 


si, ——- --~---,J-—-Before the inoor- 
poration of a co. a partner in the namo 
of the partnership ertered into an 
agroement with pltf., under which pltf. 
undertook the sale of products on & 
commission basis. The agreement on 
its faco showed that pitf. was to operate 
on behalf of the co. then in process of 
{neorporation :—/feld: comruolissions 
earned after {noorporation of the oo. 
were not recoverable against the 
partnership ; but to recover from the 
co. pitt. would not bo bound to prove 
an oxpress contract by tho co., as the 
performance & acceptance of his 
services raised an implied contract to 
Pay.—PowER © EDMONTON LUMBER 
EXCHANGE (1920), 3 W. W. R. 10; 
53 dD. lL. R. 468.—CAN. 


a i. —-— Sale of goods.)-—Re J. Rt. 
Moraan, LTp., Ex p. J. & G. GARMENT 
MFa. Co. Ont.), fises} 1 D. I. R 
882; 8C. B. R. 62.—OCAN. 


PART III. SECT. 81, SUB-SECT. 5.— 
B. (b). 


4209 vii. ———.}-—-Prior to the {ucor- 

oration of pltf. co., # document con- 

ining the terms of a proposed contract 
betwoon it & daft. co. was cxecuted & 
handed to the organisation committee 
of nitf. co. as evidence of the fact that 
defts. were willing to cnter into the 
contract as soon as pltf. co. should 
have become incorporated. After pitt. 
co. had become incorporated & re- 
ceived its certificate entitling it to 
commence business it duly executod 
the document, & the contract was 
thereafter acted on :—eld: pltf. co. 
waa entitled to suc for damages for 
breach of such contract.—AsSSOCIATED 
GROWERS OF BririsHh CoLUMBI4A, LTD. 
v. Bribrish CoLumMBIA FrRurr LAnb 
Lrpo.. (19257 D. L. R. 871: 11995} 1 
W. W. F508; 34 B.C. It. 533.—CAN, 





. - : . 
re r , 
+ 


4256, eas Annotation :—Refd. The Hayle, [1929] 


275. 
| 4257, Add. Annotation : :—Refd.. Lever Bros., Lid. 
v. Bell (1980), 47 T. L, RB, 47. 
Annotations ;—Apld. Hough 
Nothard, Lowe & Wills F037), 44 T. L. 
Transport. % 


4267 : "Add. 
76. Refd. Newsholme v 


General Insce., [1929] 2 "*K. B. 356. | 
aces s eaasalaaaci :—Refd. The Hayle, [1929} 


4278. Add. Annotation :—As to (1) Serie Watt v. 

on (1929), 98 L. J. K. B. 7 

. Annotations :—Refd. Watt 1 . “ipauslion 
(1929), 98 L. J. K.B.711; Osborn v. Boulter 
(Thomas) & Son, [1930] 2 K. B. 226. 

4288. Add. Annotations :—Refd. Isaacs v. Cook, 

Osborn v. Boulter 

(Thomas) & Son, [1980] 2 K. B. 226. 


4291. Add. Annotation :—Refd. R. v. Registrar 
of Joint arti Companies, Ex p. More, 


4282. A 


(1925) 2 K. B. 391; 


{1931] 2 K. B. 197. 
4297a. ——- ——— ea 


(10929), 45 T. L. R. 296. 


4321. Soolety not for profit.|—A provision in 4 
memorandum of assocn. of a society not fo 
rofit, registered under 1867 Act, & authori 

y the Board of Trade under sect. 28 of that 

Act to dispense with the word “limited,” 

that in certain events the liability of members 

shall be unlimited, is not a provision in the 

memorandum “ with respect to the objects 

of the co.’”’ under 1908 Act, s. 9 (1), & the 

cancellation of such a provision cannot be 


PART Ill. SECT. Pi chalet 6. 


k |i. gr eee oF 
rag tena ors sro sage Av. 8ST. JOH 


Ry. - B. 1920). 


so Il. SECT. 31, SUB-SECT. 9.—A, 


}—Held: (1) 1908 Act, 

a, %, aia not limit alteration of the 
memorandum of assoon. to an altera- 
tion of the objects clause, inasmuch 
as the whole objects of a co. were not 
necessarily contained in that Peateed 
{2) ap a proposed. alteration be ned 
the better attainment of 


e ps ects 
of the co., a 
of the alteration ahould re ey 
INCORPORATED GLasao 
HospPitan v. LorRp ATOM. {18271 
8. O. 400.--SCOT. 

qi, ---— Incorporation abroad.}~—A 
00., Ar peat under Cos. Acts, presented 
a petition for an aereuion of its memo- 
randum of assoon. by the addition of 
@ power ‘* to soe me oo: to be 
incorporated, registered, o 


in any fo oountey: ‘ The ct., 
while sanctioning the power to procure 
regis on or reooognition of the 


co. In a foreign country, refused to 

confirm the power to ee faa inoor- 
poration there.—. FLoor- 
soon, = Co., LTD., [1993] ‘3. ©. §20.— 


in connection with, 
incidental to, the: co.'s Duai- 
ead of com sig Sa way 
S. 0. 867.—8C0T. pcaaiag. 


4806 v. ——.}—A revergionary "oo. 
presented a petition for confirmation 
of a special resolution by which it 


ry form of document 
to be used by members.|—He NortH oF 
ENGLAND ProtTsecTinG & INDEMNITY ASSOON. 


tition for confirmation - 


ton we 


on the 
CORPN., 


etition w 
e omission to exhibit the ete the ct. 
‘being of opinion that no use 
served by exhibiting it, provid 
the present case, the affidavit of the secretary 
proved that the register was duly kept & 
contained the name & last known address of 
every person who was a member of the co. 
material date.—Re DEBENTURE 
Lrp. (1981), 47 T. L. R. 399. 
4377. Add. Annotation :—Consd. Kirby v. Wilkins, 


 Byauaa ‘AND: Bem Diczst SorecEMent. 


the ine Socrpry | 


confirmed b TY .2OR 
- PRoMoTING VMENT OF Woman (11927), 
41 Sol. Jo. 588. 


sn ae of oe potion on tie atio - 

r of mem an application 

petition made by a co. for confirmation 
‘alteration of 


of an 
‘ot the ‘post of the Pinte _the 


that, as in 


[1929] 2 Ch. 444. 


4880. Add. Annotation :—Retd. Egyptian Salt & 
Soda Co. v. Port Said Salt Assocn., Ltd., 
[1931] A. C. 677. 


4389a. -—— Book debts recoverable in Australia. ] 


4427. Add. 


was proposed to alter ite memorandum 
of assocn. by adding powers to carry 
on, along with its oe business, 
that of trust investment, 
otherwise ti ore of the whole or any 
part of ite property & agseta for 
such consideration as it might think 
fit, &, in partioular, - for 
stock, ‘debentures, debenture stock, or 
securities of any oy purchasing 
siearats 'b idtng, with oe stare the 
on ho. 
proposes power to sell, that it did not 
nvolve a sale of the unde but 
ta, < jin view tho 
a b was 


merely of rer 
on oO 
Sta to its operations as an inveat- 
ent c0.-— METRO AN REVERSIONSA, 
LTD., 11928} 8. oC. 180-~ —BCOT. 


4308 vi. ——.}--The additional busi- 
ness tbr a oo., by an alteration of ita 
Meaty Erie (5), zroltiod to carry Paget 

a e@ on ma 
be one tok te different from 


which, Bas Ro af the oo & it 
may 
t be quite capable of being con: 
Yeniently “g vant mbined 
with it, 7 rovided ( the new  yeuneas is 
not destructive of or inconsistent with 
ihe existing umtens. — MATAKANAS 
CO-OPERATIVE Darry Co., Lrp., 1929} 
N. = L. R. 731.—N.Z. 
——-, A oo, sought the addition 
at a comes to gel let on rent, or lease 


the undertaking ‘of the oo. . OF any 
branch or part thereof. The oct. re- 


eee oe ‘aking. bale” a 
the 

adjunct to the main und 
TaYsips FLOORCLOTH Co.,, LYD., 
8. O. §90.—SCOT. 


pa Til. iapade: gilded SUB-SECT. 1.— a 


—Re 
1923) 


wo pitta. 
in another oo, agresing 0 — 
a at a fixed price, on 

vy, the shares, or as any of 
then as 


20uld ° apt have best Dp 
32 


—ENGLIsH, Scorrish & AUSTRALIAN BANK, 
Lrp. v. INLAND REVENUE Oomrs. (1931), 172 
L. T. Jo. 500, H. L. 
4898. Add. Annotation :—As to (1) Refd. Re City 
Equitable Fire Insce. (1924), 40 T. L. R. 664. 
Annotati 


ion :—Consd. Agricultural 


Wholesale Soc. v. eiaoulph & District Agri- 
cultural Soc., [1925] Oh. 769. 

4436. Add. Annotation :—Refd. Cotter v. National 
Union of Seamen, [1929] 2 Ch. 58. 


viously sold or transferred b tis, :— 
Held: t yu 


DOMINION (1934), 


Lear Co. 


PART Il. SECT. penn SUB-SECT, 2.——A. 


sm. Whether Where » {oink 
Montes to anrchaae tan. Wheet s int 
stock co. ta given by 1 
express power to oo inns tis 
re Be Dart of ts constitution 
it power to let the land, & if 


necessary to sell it. atau GINNING 
& MANUFACTURING CO. 

Hmasnal SPINMING Co. (1998), I. L. RK. 
53 Bom. 792.—IND. 


PART II, SECT. See SUB-SECT. 2.— 


4401 i. —— ae tn memo- 
randum—For shares ee ae 
-}—Such sale cee not nopeaiatlly 


{1 986) 3 


NorkTH Wrst Briecult 
D. 1, R. 829 § (1926) 3 W. wie 
Alte. L. BR. —CAN 


es ired for carrying 

compan: aa re 

Ad, R. S. O. i tne ane 4.) 

Re ALLAN Bro iat eas 

(1987) 2 D. LR BOLE 4; oO. LB 
7.—CAN. 


PART III. saad *.. ueashansnia 2.— 


B. (6) 
——-.}--Danso ADSOK v. Gaser (Gask.) 
sen 3D. L. R. 580.—CAN. 


pitordde me SECT. 38, SUB-SEOT. 1. | 
Necessity to wacloy ohne cd. 
cannot issue a writ of summons by any 
one pee edn — 


& 
Morvan InscRaxce Co. 
STewart Br (Sea) Eat) 1 WwW. W. R 


3$20.——CAN 


4458. Add. Avnoialions:—Refd. Russian Com- 


mercial Industrial Bank v. 
d’Hscompte de - Mulhouse, 
nationale 


Todd v. H 
Oo., [1928] 1 K. B. 152. 


4488. Add. Annotation:—As to (1) Refd. Cotter 
v. National Union of Seamen, [1929] 2 Ch. 58 


PART III. SECT. 88, SUB-SECT. 8.—-A. 


ei. — -}—-Deft. “as the 
largost shareholder ’”’ of a co. claimed 
damages for false representations made 
as to the business of the co., which had 
the effect of depriving tho co. of {ts 
clienta :—Held : the cause of action 
alleged svas not defamation but an 
tnjuria done merely to the co., for 
which the co., & not an individual 








shareholder, was entitled to sue.— 
GoopaALL v. HOOGENDOORN, LTD., 
{1926} App. D. 11.—S. AF. 

if. Refusal 














unnecessary where no one to authorise 
use of name.}—MASON v. LFVINGSTONE 


i. ———..} —A sharocholder 
suing on behalf of himself & al] other 
shareholders can muintain an action 
patty illegal use of the co.’s money, 
when it clearly appears (hat an applica- 
tion to the co. to authorise such an 
action would be futlle.—HovusTon v. 
VICTORIA MACHINERY Dgpot, LTp., 
{1924) 2 D. L. R. 657; 33 B.C. R. 
425.—OAN. 


i. -——— ——~.]}— FARRELL v, Macio 
SILVER-BLacK Fox Co., [1924] 3 


ND. L. RR. 132.—CAN. 

q i. —— ——.)]—SHAaw 
WELL Orts, LTD. (Alta.), 
D. 5 R. 621.——OAN. 

ti. Using company's name as plaintiff 
—No authority to use name—Doubdt aa 
lo wishes of shareholders.)}—If on an 
application to strike out the name of a 
co. which has been used as pitf. with- 
out authority, there is any reasonable 
doubt as to the wishes of the share- 
holders, the name will be allowed to 
remain until their wishes are ascer- 
tained.—-LEAVENS v. GREAT WEST 
PERMANENT LOAN Co., ee 2 
ANE R. 806; 36 Man. L. R. 606.— 


4446 i. Internal management—Con- 
duct of ority ultra vires—Or fraudu- 
lent.}—Although the rule that in order 
to redress a wrong done to a co. or to 
recover money or damages due to the 
co, the action should be brought by 
the co. itself is subject to the exception 
that the complaining shareholders may 
sue in their own names where the 
persons against whom the relfef is 
sought themselves hold & control the 
majority of the shares in the co., & wil] 
not permit an action to be brought in 
ite name, yet in such an action pitts. 
cannot have a larger to relicf 
than the co. itself would have if it were 
pitf., & cannot complain of acta which 
are valid if done with the approre of 
the majority of the shareholders, or 
are capable of being confirmed by the 
majority : therefore, the cases in which 
the minority can maintain such an 
action are confined to those in which 
the acta complained of are of a fraudu- 


vt. WAIN- 
{1929] 3 


lent ch or beyond the powers of 
the c9.—MA4ASON v. LIVINGSTON, [1929] 
] D. o 608 ’ 1 W. Ww. R. 295 > 24 


Alta. L. R. 69; varg., [1928] 3 D. L. RH. 
468.—CAN. 

so. Sereral groups of shureholders 
claiming to represent company—Stay 
of proceedings.}—In company cases 
where there is an intern oe 


between ons, each c 


entitled to represent the co., the 


ractics to the proceed! 
te stayed until after a meeting of 


I.R. 


Ca 


of } 


Banque Inter. 
De Commerce De Petrograd v. 
Goukassow (1024), 40 T. L. R. 837; Swedish 
Central Ry. v. Thompson, [1024] 2 K. B. 255; 
gyptian Delta Land 


Oomptoir 


Investment 


sharcholders has beon held, & the will 
of tho rag ade ascertained.—DUMART 
PACKING Co., Lrp. v, Dumart, [1928] 
ie L. R. 640; 610. L. RR. 478.— 


PART III. Er wee SUB-SECT. 3.— 
. (a). 

k 1. ——— 4ction by benefictal owner on 
behalf of himself &: all other sharcholders. } 
—lield: it was not one to pitfa, in 
@ suit framed on behalf of thamselves 
& ali other sharcholders of the co. to 
bring a suit as benoticilal owners of 
sharos, ecalnst the co. for enforrement 
of their beneficial rights & that the 
whole of the allegations & relief asked 
with respect to such sult must be 
struck out.—Maas v. MoInTosH (1928), 
288. hl. N. 8. W. 441; 45 N. 8. W. 
Ww. N. 107.—AUS. 


PART III. aaa 38, SUB-SECT. 3.— 

sq. ——— Unregistered shareholder. }-- 
In an action wherein pltf. alleged that 
he was a shareholder in deft. co. & 
sued on behalf of himself & all the 
other shareholders to compel the 
individua) defts. to account to tho co. 
for shares alleged to have been Iegnlly 
obtained by them, it was held that, 
although pltf. was not a registered 
shareholder, he had a status to bring 
tie aciiou whether he was the beneficia! 
owner outright of the shares alleged 
to be his unm owned then subject to a 
charge in farour of the registered 
holder.— Goophk vv. MITCHELL (Man.), 


PART III. SECT. 33, SUB-SECT, 6. 


k i. Essential condition.}—Ser- 
vice of a statement of claim on a co. 
is not pond unless the officer or agent 
served is a person who is likely to bring 
it to the co.’s notice, even thongh ho is 
one who under the rules may be served 
as representing the co.—Royva.L Trust 
Co. v. SPILLERS CANADIAN MILLING 
Co., {1931] 2 W. Ww. R. 841.—CAN. 


PART III. SECT. 83, SUB-SECT. 12. 


4535 i. Out oF what fund—-<Actton by 
comnary for benefit of directors.j}— 
While it is a well established rule that 
directors ney not use the co.’s funds 
in payment of their own costa, although 
such costs would 
incurred if they bad not. been directors 

et it is equally woll established that. 
ectors acting as such within suoh of 
the co.’s powers a4 are confided to 
: 
( 





have bcen 


them & without gross negligence 
annot be called upon to pay out o 
their own funda tho coste of defending 
resolutions pee by them in the 
interests of the oo., 

Itf. has chosen make them 
ndividnally co-defts.— NORTHERN LIFE 
AASURANCEK CO. OF CANADA 
McMaSsTeR, {1928} 3 D. L. 
{1928} 3. C. RR. 612.--CAN. 


PART Ill, SECT. 33, SUB-SECT. 13. -- 
A. (b) ti 


sr. ‘* Credible lestisnon of in- 
ability to pay—What_ts.}—In au action | 
for reduction of & lease, brought by 
a co., defender was assolizied & ob- 
of expenses. Pursuers 
having 


der 
upon ap i 


‘imply bocause a 


tT. 
R. 407; 


an award 
foundi 
ret 


unfavourable balanee-the 
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Vol. X.- Oo on panies. . C ase 4458— 1628; 


4524. Wor this number read “ 4525." 
4525. For this number read “ 4524."’ 


4526. Add. Annotation :—Refd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 


[1925] Oh. 616. . | 


4623. Add, Annotations :—As to (2) Consd. Kredit- 
bank: Cassel G. m. b. H. v. Schenkers, [1927] 
1 K. B. 826. Refd. Underwood v. Bank of 


James, 


ieee ee 





of puresuora which was about a year 
old, moved that pursuéra should be 
required to find caution for expenses 
under 1908 Act, a. 278. The ot. refused 
the imation, as it did not appear by 
“credible testimony ’ that pursuera 
wonld be unable to pay defender’s 
expenses if he wore successful, in reapceot 
that a later balance-sheet showod that 
the fnancial copreeson from which 
pursuors had eon suffering was 
pasaing off, &, further, in respect that 
poreuers had a responsible directorate 

a profitable record in tho pants & 
that there was no suggestion that any 
oreditor was pressing them for pay- 
ment which he was unable to geot.—- 
EDINBURGH ENTERTAINMENTS, LTD. ¢. 


PART II!. SECT. 34, SUB-SECT. 1.— 
A. (a). 


4569 fi. ———.] — ZIMMERMAN t. 
ANDREW MOTHERWELL OF OAN., LTD. 
(TRUSTHK) (1925), 3 D. L. R. 953; 3 
W. W. R. 42.—CAN. 


PART Ill. ore 34, SUB-SECT. 1.— 


sw. Filevutor company--Bond for 
price of clevator.}—A co. whose charter 
rovides that it ‘‘ may acquire, own, 
ease & sel! real estate,” & * build, 
sell, leaso & otherwise deal with 
elevators, etc.,”’ & furthor “ may i{ssue 
bonds bearing fiterest to an‘ amount 
not exceeding the cost of any elevator 
built by it,’’ has the power to issue 
such bonda for the prico of an elevator 
bought by {t.--Royar Trost Co. vv. 
QReAT NORTHERN ELEVATOR Co. 
(1906), Q. R. 30 9. C. 499.—CAN. 
6b c--- -——.)—Although under 
Rural Tclophone Act, 1920 (c. 96), 
#, 31, deft. co. fe IinplHfedly prohibited 
from borrowing money otherwise than 
by tho fasueo & sale of dovontures, & 
has nu power to make or give 2 pro- 
missory note, yot, held in an action on 
& promissory noto, &, in the alternative 
for money borrowed, that, since the 
moncy was used by deft. In paying its 
logitimate debts incurred in carrying 
out the purposes of the ¢o. plitf. was 
entitled to recover on the alternative 
claim with interest at the legal rate.— 
Suir ov. ELROsSK RURAL TELerHione 
Co., LTp., [1928] 3 1D. i. 2. Os [1928] 
1 W. W. R. 79; 22 Sask. L. I 


414.-——CAN. 

sd. Co-operative livestock company 
tneorporauled under Companies Act.|— 
Tleld: to have power to borrow,— 
CANADIAN BANK OF COMMERCE 0. 
JOUNBON (Alta.), [1926) 4 D. L. RR. 
1179; [1926] 3 W. W. Rt, 613.—CAN. 


tk. Power to burrow & raise muney— 
Mortgage.)--Held > a mtgeo. over part 


of a co.’6 roal ostato ax security for 
: & loan waa jurtified.—UNiquy y= 
PERTIES, LTD. vo. ENDEAN, [10927] 


N. ZL. R. 244.—-N.Z, 


PART il. SECT. 34, SUB-5ECT. 2.-—A. 


sm. <Agreemcni poslnoning len of 
bondholdera to lien of lender—~Agree- 
ment not by bondholders. }-— 
Held: on the bondholders.— 
GREENE v. RUGGLES (1891), 31 N. B. it. 
679.—CAN., 
14 









Resa. 

| Basal R240; ets ae E vi {192 
; iverpool) v. Barela 8 
Bank, {1998} 1K. B. 48. 7 m 


4630. Add. Annotation :—As to (2) Refa. Houghton | ° 


eae 


v». Nothard, Lowe & Wills, [1927] 1 K. B. 246. 


4637, Add. Annotation :—Refd. Lemon v. Austin | 


_  Brtars Investment Truat, [1926] Oh. 1. - . 
4687a. Whether certificate securing income stock 
is debenture.]—Defts., a limited co., issued 
certificates for securing stock, & a 
certificate waa issued to p 

' co. certified ? that it was indebted to them in 
a certain amount. The certificate stated 
that three-fourths of the net nie aor of the co. 
in each yest oe See ae thereto were to 
be applied in paying off the income atock pari 


 peess. ‘Under ier indorsed on each |{.:. 
cates wae 


the certifi 


certificate a reg 
the pee ‘a registered office, 


to be kept at 


> wherein would be entered the names & |. 


addresses of the registered holders & ral 
ticulars of the certificates held by them & by 

* clause 9 of the conditions the righte of the 
holders might be modif-ed‘with the consent 

of the holders of three-fourths in value of the 
certificates. Pltfis. were refused inspection 

of the register, & brought an action for an 

a unction to restrain defts. from interfering 

h their right, under 1908 Act, s. 102, to 
inspect the register :—Held: (1) "the certifi- 
cates were debentures within the sect., & 
Sea were entitled to the ise saed ; (2) all 
holders of income stock certificates were 
entitled to necakaaa of the register thereof 
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PART lil. SECT. 34, SUB-SEOCT. 2,.— 
C. (a) il. 
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——- MEROHANTS 
Cimink @. "g. Hancone (1884), 6 O. BR. 





ltfs. whereby the. 


Ue — penne alate = sate’ 


PART IT. SECT. ah SUB-SECT. 3.— 
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wy 188 L,. ‘7p, “7a05 ar T. L. Ry 639; 69. 
| = 0 Bel: Je. 762, ©. Aa: ee ae 
- | 4639. Ada. Annotation = peta. ‘Fenton Textile 

“Assocn. v. Lodge, (1928} 1 KE, B. 1. - 


t | eere Add. Annotation :—-Refd. Fenton Textile 


“Ampoon. v. Lodge, [1928] 1 EK. B. 1... 
Tin, ———_ Right -to issue originating summons 
under R. . &, Ord. 55, Yr. 3— 0 ascertain 
| entitled.}—Re . CumrLacon Ry. 
, Lrp., Trust DEED (1930), 46 T. L. R. 


& Be 


242, * 


4678a..——— Wilful ne lect ai detault—what 
amounts to.}—Re Crry BREWERY, 
Lrp.’s TRUSTS, Laups Orre Bauwany, Leb oe 
th PN teeta [1926] 1 Ch. ied n., CO. A. 


ae fe City Ea le Fire Insoe, Co., {1925 
A Ch, 407. Re Vickery, ee w. Btephens, 1931 


4Ch. 6 

468&a. Refusal to give information to 
gebenture-noldars nh of Sd Dadah pete a 
from cestuis que trust at inad ces.]—~ 
Ya, post. 


Re Magan Sopa Oo., Lrp., 


4600. Add; Annotation :—Refd. z pinnate 


Bottle Makers, Osborne v. Automatic Bottle 
Makers, [1926] Oh. 412, 


4697. Add. Annotation :—As to (2) Refd. N ational 
Provincial Bank of. land v. Charnley 
(1928), 938 L. J. K. B. 241. 


4808. Add. Annotation :—Refd. Earle v. Homie. 
worth R. D. O; (1028), 44 T. L. RB. 608. 


4699a. Effect of section—Redemption of debenture 
——Remedies of liquidator.|}—A co., which 
had become insolvent, issued to a trustee, 
as security for some of their debta, a debenture 
which was to rank as a charge on the 
co.’s assets & as a floating security only. 
Said ic the co. sold the goodwill of its 


ome eter etal 0 Ae apepeatee tate NP wow ont ten mn man sd a Sandeman 
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Mar. 13,1930. As8S. beer ager rage Madea 
to effect a Rotation of his co. a 


til the 
ice cata Ld ate Pa 7 es, ball ite pro. moment, ‘ 8, ey, ee aiCk ne 
PART IIL SECT. 34, SuB-SECT. 2.— | perty present & future including it. was ultimately agreed that in Meu 
CO. ie onlled capital,” misfeasance claime are such registration piltfs. sho 
ri. saw latue ba onpeotus Aled. included in such charge.—Re Buiox | Sdvance S. £400 on seourity of & 
—Manqti a pag) Satya, Ltp., (1926) N. Z. L. R. 24.— wig . aoe ebenture for 
DL. B95 SOL any NZ. emo oe oe ae ee ee 
wp, Unger ene teoegaie} | TART ML SEG, ty SUR-ABTT. | ee oe nian 
eat : : ‘ . _ ; 0: Qe Treg 
FaMWEns Co-or., Li7v., WIN ®. | 4 “Gy. “deposited a “picuged with. & | without prejudicing pités.’ security 
a LD nT TR. 106 | 10.8 bank aa security for repayment of | In pu of this t pl 
GAN , a loan all tho liquid assets, including 8. their own cheque for #400. 
ae stock in-procoms now or at any time | 0. Mod with Bai, the beak “on 
PART IIL SEOT. $4, SUB-SECT. &— | ints gagown the Reva of whieh ch had Maz. 16, when ‘the cheque was pre- 
been iveredt ta the bank :—. sented sor peyren & when the 
Le POE Bayar ler the way Cot a Guat che 00: he immediately in 
ing’ money to a oo. have aw right but a. of specific assota, with @ } of the a at handed to 
assume that. ~ ementiala of | at — m . to the sum of £510 in pe of 
management he. we been couried tena |i) pale in he course of the bostnems peiucipel : é ryngpesba f the first 
ee 61 0. L. Baby or Baro in. B lodged to . ca. The 
ee Be DaBARI (1626),'L Te B60 Bom, = Bentore for sabe was. duly : 


| 3 ae 
PART HL. SECT, 2, | SUB-SECT. 38,--- 


PART IL SECT. coy BUB-SECT. i= 












a anes paid under sua 
‘Tiong ander. 1908 Act, s. 212, the charge 
valid, the amount paid could not be 


ae vered on the summons, but it would be 
open to the liquidator either to apply to set 

' aside the payment as a fraudulent preference 
within sect. 210, or to question the validity 

of the de benture on any other ground.— 


Re PARges GaraGE (SwADLINcoTE), Lrp., 
| plea) 1 Ce 188; 98 L. J. Ch. 9; 140 L. T. 
ol od a L. R. 11; [1928] B .& O. BR. 144, 

‘4700. ‘Add, Annotation :—Consd. Re Lloyd's Fur- 

“‘niture Palace, pees . Lioyd’s 
| Palace, [1925] Ch. 8 
4108. Add. A ase to (1) Apld. Re 


nnotation 
_ Stanton, [1929] 1 Ch. 180. 
4708s. ——- ———.}—Moneys were advanced 

the security of debentures creating a floatin 
charge on the property & assets of the a 
Fifty-four days olapsed after the first advance 
& five days after the last advance before the 
igsue of the debentures on Jan. 20, 1926. 
‘The delay in ue issue of the debentures was 
not acq in by the lenders, who when 
they sent ae for the advances wrote that 
the money was in further ia peantson on account 

. of debentures to be issu arranged. 
co, went into liquidation on Jan. 25, 1926. 
During the period in which the bulk of the 


advances were made the lenders were unaware 
that the co. was on the verge of liquidation. 
The debentures were issued when the co. 


her Enable to Pay a ae Stator : baie 
ebentures were v © paymen 
made ‘ a Has tine of ® the creation of the 
charge & in consideration for the charge 
within 1908 Act, s. 212, & consequently the 
debentures were not a fraudulent preference 
within aa Act, s. 210.—Re Sranron 
(F. & E.), Lap., [1929] 1 Ch. 190 ; 98 I. J. Ch. 
183; 140 L. T. 872; [1928] B. ‘& O. R. 161. 
4716. Add. Annotation :—Folld. Heaton & Dugard 
_v, Cutting, [1925] 1 K. B. 655. 
4716a.. —. pee having been 
-Kecovered in an tee @ limited co 
which had issued dabanties npn & 


charge over ite B the sheet! went int was issu 


under'a fi. fa., 
gion. In order to avoid-a sale the co.’ 
i director paid the j nt debt 
“& costa, whereupon the be rgb 
Thereafter, & before the sheriff paid the 


. omenemaaal 





. amount of the debt & coste to the execution | 


COre,. 


The |. 


ae 








| nae o. receiver, hea! ‘@aimed to 
| to the e money in the hands of the 
. theriff:—HHeld: the money was: to the. 
aheniff: as. a debt dahon y. dette 
Ww. 
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Bere We es, 41.) 
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9 * e.. 
4730a.. amore 
ope tp Memmi haps ) § Where = oovenvur trust 
| — on charge over 
one the und creating 8 ge perovaies t co, both 
& shes: Sieithocsidg power to the co. 
in ri ordinary course ce ite desraeed to 
create specific charges over any o ose 
assete, then although a second general flouting 
Farid over all ae Peeper comprised i the 
charge or 
in priority to that charge, | ine er the peony 
law, incompatible wit sy first charge & 
ranks subject to it, yet there is no principle 
of law which forbids the creation of a second 
floating charge over espe only of those assets 
ranking passu with, or in priority to, the 
earlier floating ge so long as 
floating charge is within the limits of the 
power reserved. 
A debenture trust deed created a ena 
a charge over all its undertakin 
th present & future, but reserve te 
the pa power to create in priority to that 
charge such mtges. or charges as the co. 
should think proper '‘ by the deposit of any 
dock warran bills of lading, or other 
similar commercial documents, or upon any 
raw materials, or finished or partly finished 
producta & atock for the purpose of rajsing 
money in the ordinary course of the business 
of the co.”” In pursuance of the power & in 
the course & for the Rares of its business, 
the co, Sicgat a £12, é& secured payment 
thereof by c all the before-mentioned 
documents, materials & stock, both precent 
& future, by way of a floatin security to 
rank in priority to. the floating charge created 
by the trust deed :-—Held: the power re- 
served to the co., except as to subject-matter 
& purpose, was " unlimited ; it enabled the 
; se to choose the form of a floating charge, if 
uired, & the second charge was valid & 
en tled to priority over the first charge.— 
3 peace hehe BorrLe Maxxis, OSBORNE v. 
AuT o BoTrLe Makers, [1926] Ch. 412 ; 
95 L. 7. Ch. 185; 134 L. T. a 710 Sol. Jo. 
402, 0. A. 


4766. Add. Annotations :—As to (1) Refd. Kredit- 
bank Cassel G. m. b. H. v. Schenkers, [1926] 
2K. B. — Generally, RRefd. Hone e v. 
Nothard, Lowe & wills, 119271 1 K. B, 246. 





. creditors, the debenture-holders in deft. ca: | -  Mentd. Underwood v. Bank ot Liverpool, 
. ‘ : . 3, ' °, Seed t4 f , in yale aH see the 
peat on) ay a . priority et ay co. gry ea ot ota ‘te 
wine bee met Co, 0. Oataplaw Bane portion Cae he Pegs ynouey, cf | those oF as “HN, SW. 1807 48 

ane (N. 8), (1928) 1 D.a R. | Corie Be Joe over the | N.8.W. WN. 47.--AUS. | 
00 pref ee fori ivoabesi i 24, SUB-AECT. sale 


FART TH. szOr, 36, SUB-REOT. —_— : 








Unter F pep lg he of Shares ack Act, ate {¢. 18) 18). 


& the % : 
se | | oie) Sah ee Gee ne east) 


8 later 


Cases 4755—4938, 
| Underwood v. Barclays Bank, [1024] 1 K. B. 

9781, Add. Citations:—98 L. J. Ch. 27; 180 
ES "98. i 


4788a. ——— Delay in issue to retain credit.]— 
Where a co. agrees to issue debentures to a 
creditor as security for past & future loans, 
but delays issuing them for a considerable 
time in order to retain ite credit with ite 
other creditors, the debentures are not void- 
_ able under 18 Eliz. c. 5, when the co. goes 
- into liquidation.—Re Lioyp'’s FURNITURE 
PALACE, Lrp., Evans v. Lioyp’s FuRNI- 
TURE PaLaon, Lrp., [1925] Oh. 853; 95 
a cf i ae 140; 184 L. T. 2413 [1026] B. & 
Under ‘“‘ Right to inspect register of deben- 
ture holders & have copies.)—See 1908 Act, 
8. 102,”’ add as follows :— 


4796. Add. Annotation :—Refd. Calico Printers’ 


Assocn., Ltd. v. Barclays Bank (1931), 145 
L. T. 51. 


4808. Add. Annotation :—Distd. Re Automatic 


Bottle Makers, Osborne v. Automatic Bottle | . 


Makers, [1926] Ch. 412. 


4809. Add. Annotation :—Consd. Re Automatic 

- Bottle Makers, Osborne v. Automatic Bottle 
Makers, [1926] Ch. 412. — 

4821. Add. Annotation :—Refd. Re Simms, [1930] 
2 Ch, 22. 

4825a. ——.]—LEMON v. AU 3TIN FrRiaRS INVEST- 
MENT Trust, Lrp., No. 4637a, ante. 


4829a. Right of transferee to accrued interest.]— 
ae IDNER, KIDNER v. KIDNER, No. 2224a, 
ante. 

4858. Add. Annotation :—Consd. British America 
Nickel Corpn. v. O’Brien, [1927] A. ©. 369. 


4858a. .]—A co. issued mtge. bonds 
secured by a trust deed, which gave power 
to a vag oetag f of the bondholders, consisting 
of not less than three-fourths in value, to 
sanction any modification of the rights of 
the bondholders. A scheme for reconstruc- 
tion of the co. provided for the mtge. bonds 
being exchanged for income bonds subject 
to an issue of first income bonds; also that 
a committee, one only of whom was to be 
appointed by the ry bondholders, should 
have power to modify the scheme without 
confirmation by the bondholders. The 
scheme was sanctioned by the majority of 
the bondholders requisite under the trust 
deed. The required majority would not have 
been obtained but for the vote of the holder 
of a large number of bonds, whose support 
of the scheme was obtained by the promise 
of a large block of ordinary stock, an arrange- 
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PART Il], SECT. 34, SUB-SECT. 3.—- 
K. (a) ii. 


Ce eee 


4863 ii. ——— ——~.] — NATIONAL 
Trust Co. v. MARITIME CoaL, RAILWAY 
oP aaa Co., [1930] 3 D. L. R. 309.— 


PART III. SECT. 34, SUB-SECT. 3.— 
Ly (b). 


1 errata NO Sapte ENE SIT 





PART Ifl. SECT. 84, SUB-SECT. 4.— 
7 A. (a). 
4020 iii. ——- ~——.] — Re 
AuUEL), Lp. (1938), 8 I. L. T. 9. 


PART III. SECT. 24, SUB-SECT. 4.— 
B. (bd). 
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ment which was not mentioned in the 
scheme :—Held: the resolution was invalid, 
both because the bondholder in voting had 
not treated the interest of the whole class of 
bondholders as the dominant consideration, 
& because the scheme, so far as it provided 
for a committee, was ulfra vires.—BRITISH 

1cA NICKEL CORPN, v. O’BRIBN, [1927] 
A. O. 369; 961. J. P.C. 57; 186 L. T. 615 ; 
48 T. L. R. 1965, P. O. 3 


4872a. ——~ Redemption at figure below par but 
above market price.|—MEApDE- KING  »v. 
UsHER’s WILTSHIRE BREWERY, L/D. (1928), 
44T. L. R. 298. - 


4888. Add. Annolalion :—Refd. Jacobs v. Batavia 
& General Plantations Trust, [1924]2 Ch. 829. 


4904a. After twenty years—Reference to debentures 
in company’s published serena co. at 
various dates between 1890 & 1902 issued 
debentures payable within two years, but 
aid no part of the principal or interest. 
he co.’s published accounts habitually 
referred to the debenture debt as outstanding, 
& in 1925 the accounts, which were signed by 
two directors & the secretary, stated the 
amount of the arrears of interest :—Held : 
the statement in the accounts was a written 
acknowledgment within Civil Procedure Act, 
1833 (c. 42), s. 5, & an action to recover the 
ee & interest was not barred by the 
wenty years limitation fixed by sect. 3 of 
that Act.—Re ATLANTIC & PACIFIC FIBRE 
IMPORTING & MANUFACTURING Co., Lro., 
BURNHAM (VISCOUNT) v. ATLANTIC & PaciFIc 
FIBRE IMPORTING & MANUFACTURING CO., 
Lrp., [1928] Oh. 836; 97 L. J. Ch. 8369; 140 
L. T.18; 44 T. L. R. 702; 72 Sol. Jo. 598. 


4906. Add. Annolation :—Consd. Jacobs v. Batavia 
& General Plantations Trust (1924), 93 
L. J. Ch. 520. 


4925. Add. Annolaiion:—Consd. Employers’ 
Liability Assce. v. Sedgwick (Collins) (1926), 
05 L. J. K. B. 1015. 


4928a. ——— Holder of income-stock certificate. | -- 
LEMON ¥v. AUSTIN FRIARS JINVESTMENT 
Trost, Lrp., No. 4637a, ante. 


4981. Add. Annolation :—Consd. National Pro- 
vincia] & Union Bank of England v. Charniey, 
[1924] 1 K. B. 4381 


4033. For the paragraph in the oriyifal volume 
substitute the following paragraph :— 
——- —— Due. registration— Particulars of 
property charged insufliciently entered.j|—-A co. 
ith the object of securing payment of ita 
overdraft at pltf. bank ‘‘ demised ’’ to the 
bank a certain leaschold factory with all the 
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1908, s. 130 (11), was not rendered 
void by that soct. by reason of non- 
registration.—Nzw ZRALAND SERPEN- 
TINE Co., LTD. v. HoeN Hay QUARRIES, 
Ltp., {1925) N. ZL. R. 73.— ° 

ex. Assignment of dbook debts.j— 
Where the or is @ co. the aseign- 
ment of book debts must be 


HOLMES 


sv. Debenture stock tesued loan sw. Agreement to give securily.}— | In the offices of the County Court of 
company. }—-Debenture stock teed by | Deft. oo., having agreod to sirchass the county in which the bead office of 
a joan co. proceeding under Loan Com- | from pitf. co. a motor, paid 2100 on | the co. is situate & the head office 

anice Act, 1014 (oc. 40), as amended by | delivery, & to give scourity over | moans the head office designated in the 
{3 & 13 Geo. 5, c. 31,8. 4, is not redeam- | the motor the co, & a Dill of | letters patent incorporating the oo., or 
able at tho option of the holder.— | sale was , but was not exo- | ip any bye-law that may be passed by~ 
ScoTrisnh Wripowsa’ Funp & Lire | cuted >—. : the agreement to give | the oo. pursuant to Cos. Act, s. 32.— 
ASSURANCE SoctxuTy v. CanaDs PzrMa- | scourity had not created an equitable | Re SMITH TRANSPORTATION Co., {1928} 
NENT MTGE. N., 11929) $3 D. L. R. |: mtge., which, not within the | 2D. L. R. 508; 62 O. L. R. 203; 10 
4068; 630. L. 637. . | definition of “ mtge.” Con. Act, | C. B. R, 48.—CAN. 
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movable “plant used in or about the pre- 
mises *’ for a term of about 996 years. The 
- bank sent. the indenture to the registrar of 
companies for registration under 1098 Act, 
| particular required to be filed 
ant to that sect. the instrument was 
escribed as a mtge. of the leasehold premises, 
no mention being made of the chattels. The 
registrar entered the description of the 
. instrument in the register in similar terms, 
identifying it by its date, & omitt all 
mention of any charge on the chattels. 
Subsequently the sheriff, in execution of a 
judgment recovered by deft. against the co., 
seized certain chattels of the co. upon the 
mortgaged premises, including certain motor 
vans. The bank claimed the goods in ques- 
tion under their mtge., & obtained from the 
registrar a certificate ‘‘ that a mtge. or charge 
dated ’’—specifying the date & the parties 
to the instrument—‘ was registered pur- 
suant to Coa. Act, s. 93.’’ On an interpleader 
issue to try the title of the bank as against 
the execution creditor:—Held: as the 
certificate identified the instrument of charge, 
& stated that the mtge. or charge thereby 
created had been duly registered, it must be 
understood as vertifying the due registration 
of all the charges created by the instrument, 
including that of the chattels, & it was con- 
clusive evidence of the due registration of 
the chattels none the less because the register 
in omitting to mention them was not merely 
defective but misleading.—NATIONAL PRo- 
VINCIAL & UNION BANK OF ENGLAND v. 
CHARNLEY, (1024] 1K. B. 431; 93 L. J. K. B. 
241; 180 L. T. 465; 68 Sol. Jo. 480; [1924) 

B. & O. R. 37. 
4941. Add. Annotation :—Generaily, Refd. Natianal 
Provincial & Union Bank of Kuglacd v. 

Charnley, {1924} 1 K. B. 431. 


4975. Add. Annotations :—Apid. Thomas v. Todd, 


(1926) 2 Kk. B. 511. Refd. Gough’s Garages, 
Itd. v. Pugsley, [1930] 1 K. B. 615. 


4977. Add. Annotation :—Refd. Fenton Textile 
Assocn. v. Lodge (1927), 96 L. J. K. B. 1016. 


4979. aie bled :—93 L. J. Ch. 42; 130 
78. 


4979a, ——— Effect of voluntary winding up.]— 
Where under a debenture deed in the common 
form made by a limited co. the debenture- 
holder has appointed a receiver to carry on 
the business of the co., the authority of the 
receiver so to do is terminated by the volun- 
tary winding up of the co., & on a contract 
thereafter made by the receiver as such he 


ELI AAT 1° eR 


Vol. X.—Companies. Cases 49335086, 


will be personally liable.—THoMAS v. Topp, 
[1926] 2 K. B. 611; 95 L. J. K. B. 808; 135 
L. T. 877; 42 T. L. BR. 404. 


| 4982. Add. Annotation :—Consd. Re Glyncorrw 


Dolliery 02 Railway Debenture & Gener 
Trust Oo. v. The Co., [1926] Ch. 951. | 


4982a. Debenture containing floating charge & 


fixed charge—Priority given o in respect 
of assets subject to floating charge.|— 
Held: when the receiver is appointed by a 


- debenture holder whose debenture is secured 


by both a fixed charge & a floating charge, 
the priority given to the preferential debts 
by 1908 Act, s. 107 (1), applies only in respect 
of assets subject to the floating charge & 
not to assets subject to the fixed charge.— 
Re Lewis MERTHYR CONSOLIDATED OOL- 
LIERIES, Lrp., Lioyps BANK v. Tim Co., 
[1929] 1 Ch. 498; 98 L. J. Oh. 358; 140 L. T. 
321; 73 Sol. Jo. 27; 22 B. W.C. OC. 20, C. A. 


4982b. Preferential payment of income tax— 


Assessment after appointment or taking 
possession of receiver.]|—- Under 1908 Act, 
8s. 107, where a receiver of a co. is appointed 
on behalf of holders of debentures sccured by 
a floating charge, or possession is taken by or 
on behalf of debenture holders of property 
subject to such a charge, certain debts, 
including income tax assessed on the co. up 
to the fifth day ct Apr. next before the 
date of the appointment of the receiver or 
of possession being taken as aforesaid, but 
not exceeding one ycar’s assessment, are under 
1908 Act, s. 209, to bo forthwith paid by the 
receiver or person taking possession out of any 
assets coming to his hands in priority to any 
claim for principal or interest in respect of the 
debentures :—Held: the expression in sect. 
209 ‘‘ assessed up to the fifth day of Apr.”’ 
means ‘ assessed for a period ending on the 
fifth day of Apr.,’’ & therefore the right to 
preferential payment of one year’s assess- 
ment remains, notwithstanding that the 
assessment is not made until after the date 
of the appointment of the receiver or of his 
taking possession, as the case may be.— 
GOWERS v. WALKER, [1930] 1 Ch. 262; 09 
L. J. Ch. 138 ; 142 I.. TT. 404 ; 46 ‘L: ls R. 
150; 74 Sol. Jo. 41; 15 Tax Cas. 165; 
[1929] B. & O. R. 125. 


5011a. ——— Not appointed if hostile to debenture- 


holders.)—-GiLES v. NouTTraLt, Re Housn 
IMPROVEMENT ASSOCN., JITp. (1885), 78 
L. T. Jo. 352, UO. A. 


5036a. Right to sue—-On bills of exchange drawn by 


recelver—For goods supplied by company to 
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PART III. SECT. 34, SUB-SECT. 4.— | the supporting affidavit, {in addition | PART III. SECT. 34, SUB-SECT. 6.-— 
C. (a). to giving full particulars relating to B. (b) {. 
the grounds upon which the application 4988 j. Discretion of court—Inter- 


sy. Power of court-—To impose is made, give a very fu 


terms.|—-In making an order under 
Cos. (Registration of Soourities) Act, oem the 


oy aul e compete ference by appellate court.j—-EasTERN 


Trost Co. v. Nova Scotia STEEL & 


1918, 6. 7, granting an extension of | tmount owing yormation (1) a@ to the | Coar Co., LD, [1927] 1 D, L. 1. 421; 


time for the 
the 


on of dobentures, | « the nature of the 


crouitors | 50 N.S. It. 123.—CAN. 


accounta, 1.4. 


ct. will, in @ proper cage, impose | whether ordinary monthly accounts 


for the protection of the un- or of long standin 
pf 
it will not do so except where t. 


against the co.; 


i (ii) aa to whetber | pant 111. SECT. 34, SUB-SECT. 6.— 
(iit) ae to whether B. (b) it. 


creditors of the co., phconigrd there are any judgments outstanding 
A 


8. W. 361: 45 N.3. W. W.N. 91. 


complete hiformation as may 


neces 80 requ ; 
any proceed! are ponding for windin sa, What amounts to default in 
Liven COMPANY (1998), 28. 8. H. un the co. & generally euch full & 


yment of interest, }—It cannot be said 
Raat there has beon default until 


AUS. to enable the ct. to be fully demand has been made for payment at 
sz. FVhat mua be shown.j}—Where | selsed ‘of the position & to enablo it to | the place, or one of the places, named 


the time preacribed by Cos. Act, 1908, | determine whether It is necessary to | in the bond for paymcat of interest,— 
e. 130, within which a mtge. given | insortin the order any words s sar A Truats & GUARANTE 
L. R. 


. dy a oo. is to be registered has expired  deipgtionlng 
it is A 


essential that a co. applying for 
extension of such time should in | 731.—N.Z. 
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unsecured creditors 
Lorry & Co., [1928] N. Z L. 


Ez cy | LTD. v. 
DRUMHELLER Powrr Co., [1924] 2 
D. L. 208; (1924) 1 W. W. BR. 1029, 


onan 


a 


Cnene $030k--5i80a, Eorzsa' ann Eurms Dioner Sureiemeyr. © _ =" 
peneptot.|_—Wheee bills of exshenge, weno . f& an order could not be rede against 0. 4 


“R., ver, FB. L£d.,” as drawer, ae Ga., to produce them +—Held : 
been raps ys ice er which were euch that ©. & Oo. 
by the oo. to defta., & pitt. had that iteelf would have the right to inepect for the 
t m “9 that I am pape ee 
in mo way liability or tight to redeem the right of tuspec- 
er respect the tion of OC. & Oo. tould ee ee 
ers themselves" :—Held: the words as L., though an for debenture- 
holders, was also for some purposes the 


‘“* Receiver, F, Lid.,” were words of descrip- 

tion only, & the bills did not to have of 0. & Co.— N THETILE ASSOON., 
been drawn on behalf of the oo., & pitt. . v. Lopes, [1928] 1 K.B.1; 96L.35.K.B. 
was entitled to recover against defta. upon the 187 L. T. 941, ©. A. 

bils.—Kzrree v. Dunater & W ——~ Right to sue.)—A debenture of 
(1627), 188 LT. 158; 48 T. L. B. 770. the holder to appoint a 
5086b. Power of ssle—Contract subject to approv receiver & manager, & provided : “ A receiver 


a 
7! 
: 


of court~—Time for obtaining approval— & manager so ap shall be the agent 
Before completion.]——-Where, in a debenture- of the co. & have power to take 
holders’ action, the receiver contracta to sell possession of & get in the property hereby 
property included in the debentures, subject charged.” <A receiver & Seago having 
1o the contract being approved & sanctioned been 8p ted, brought an action in the 
by.the ct. & no date is fixed for obtaining name e co. for the rescission of an ; 
such approval, it must be obtained before ment by deft. for the purchase of land 
the date fixed for completion of the contract. the co. & forfeiture of the deposit, & alter- 
On Oct. 81, 1027, the receiver in a debenture- natively for specific performance :—Held : 

holders’ action entered into a conditional the debenture empowered the receiver & 
contract to sell land & cottages included in} _ manager to bring the action without the 
the debentures. The contract provided that co.’ consent.—-M. WHemzer & Co., Urn. v. 
the purchase should be completed on or before Wasren, [1928] Ch. 840; 97 L. J. Ch. 486 ; 
that the contract was subject to being | 5060a. —— ——.]—FENTON TEXTILE ASSOCN., 
approved & sanctioned by the ct., & in the Lrp. v. Lopan, No. 5067a, ante. 

- event of its not being so approved it was | 5091. Add. Annotation :—Apld. Thomas v. Todd, 
to becomo void, & the purchasers were to be [1926] 2 K. B. 611. 
ahaha pone. repaid Bigoye rp et ae 5120a. Conduct of action—To whom given—Inde- 
sanction of the ct., & on Jan. 10, 1928, the taper P yyi ea ce haye re an pi 

urchasers’ solrs. wrote to the debenture- h tr ti with the th 

folders’ solr. repudiating the contract & a person waow, trecesciione wie te co ee 
demanding the return of the deposit money whose interests ous Bawa to ia dverna- to 


under clause 14. On an application for an those of the remaining debenture holders 
order that the conditional contract should , 
be confirmed :—Held: the purchasers were may be given by the ct. to an independent 


: arty. 
entitled to repudiate the contract & to be Pp 
repaid their deposit money, together with alJ it. enilaes i lad er hen & gpg 


interest carnea by such depostt, from the 


date of its payment to the vendor.—Re first directors were plitf. & his nominee, but 


it was in substance a ‘‘one man’”’ co. with 








Sannwety, Park Consrery Co., Fis_p v. : 

TaE Co., [1920] 1 Ch. 277; 98 I. J, Oh. 229 ; Dy Ge ta eins tie Bo agate ot 
140 L. T. 612, which the directors were plitf. & the same 
§067a. -——— ——-.]——Pit{. aasoon. brought an nominee. The eo. agreed to pay a yearly 
action against defte., O. & Co., & L., salary to pitf. & guaranteed the issue of 
director of the co. Since the matters relevan debentures by the syndicate. The syndicate 
to the action the debenture-holders of C. & soon. failed to pay rent, but pltf..took no 
Co, had gone into possession under the steps either to enforce payment or forfeit 
owers of their debentures, & had Bere the leases: &, although the co. was carrying 
4 a8 receiver & m . de filed an De ee ee ein en 

affidavit of discovery disclosing certain furniture with ite money on ite b : 
documenta which he declined to produce, on icate issued debentures, pltfi. becoming 
the ground that though he had them in his holder of a number of them, & also hold- 
assession at the time when ho was managing ing debentures issued by the co. Later, a 
tor of the co., he now held them as receiver & manager of the property of the 
receiver & manager of the debenture-holders, syndicate charged by the debentures was 
PART Ii. oe noe ener 6.— | Case (1891), 31 0. R. 367.-—GAN. atitudion el Gganaserad Co., tarp 6 
tatt Pred dng soncmrnt Nar oN PART UL. SECT, 34 SUB-BEOT. 6 — | Pernt (19841 1 W. WL Lepe. 
Go. 8 11987] 3 D. ON 1063.— nit Jurtediction of court to order— an _ 

: for cowmegencs fo mortgnges ne apeliontion. = 
PART IIL SEOT, 24, SUB-SECT. 6.— etna Gon Taouss seer pu eapeutally. for the purpose of tabig 
a: Faladdiae ¢ sia WS aebince 1 0, Be S87 GAN, Sasteeen coaiee ia ° 
Jn winding-ap. foc pelition PART Il, SECT. a4, #Ub-seCr. 4,-—~ ctroumectances.~‘ Travers & QUsRANTEE 
"a _ ogudiy& of Re an 


Oo, LAD. a 
OC te | x, andecte— Bake tetera im | WA A Disk anit? NAY 2 
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won 


5140,. 


ap & pitt. began a debenture holder's 
selian aguinat the o0., su tly selling 
the which he had ht & the 
leasehold premises at a logs. Ultimately, he 
resigned his directorship: & this sammons 
asked that the conduct of the proceedings 
should be vested in appct., another debenture 
holder, on the ground that pitf. against 
whom gross n mce was alleged, had an 
interest adverse that of the remaining 
debenture holders:—Held: as the trans- 
actions of pltf. with the co. had never been 
inv » & as it had so far been im- 
possible to investi them, it was desirable 
that the conduct of the action should be given 
to an independent person.—Re SERVICES 
Ciuus Estate Synpicats, Lirp., McOanpLisH 
v. THe Company, [1980] 1 Ch. 78; 99 
L. J. Ch. 833; 142 L. 'T. 127. 


eepicevon of assets—Defiolency.|— 
In a debenture-holders’ action where there is 
& deficiency, the assets must be applicd in the 
following order: (1) costa of realisation, 
(2) costs including remuneration of receiver, 
(3) costs, charges & expenses of debenturu 
trust deed including the trustees’ remu- 
neration, (4) rltfs.’ costs of action, (5) pre- 
ferential creditors, (6) debenture-holders.— 
Re Guyncokrwoa CoLuigny OCo., Railway 
DEBENTURE & GENERAL Trust Oo. v. THE 
Co., (1926) Ch. 951; 96 L. J. Ch. 48; 70 
Sol. Jo. 857; sub nom. Re GLYNCORRWG 
Cottimry Co., Re Rattwayr DEBENTORD & 
GENERAL Truar Co., 186 L. T. 159. 





5149b. ———.]—Re Bugravon & CoxLopGR CoAL 


Co., Lrp. (1930), 23 B. W. C. ©. 7; [1929] 
W.N 


5170. Add. Annolailion :—Refd. Ite Uvicorrw 


Vel. X.—Gompanion, Cates 61900—8816s. 


The landlords 9 any Pai to comply with 
the co.’s request for the grant of a new lease 
the receiver on Sept. 28, 1929, commenced 
an action in the county court in the namo of 
the oo. to obtain the grant of a new lease. 
On Oct. 15 a sarap greet frags was made to 
oo the co. & a liquidator was appginted ; 
—Held: the right to apply for a renewal of 
the lease under above sect. was a right given 
by the co. to the debenture holders as part of 
their security, & the receiver was entitled to 
enforce that right notwithstanding the 
liquidation of the co.~-GoOUGR’s GARAGBs, 
Lrp. v. Puagsray, [1980] 1 K. B. 616; 89 
L. J. K. B. 225; 148 L. T. 88; 467. L. R. 
283; 74 Sol. Jo. 215; 28 L. G. R. 289. 


$186a. Debenture given for money bona fide 


advanced—After knowl of presentation 
of petition for winding up.|— The fact that a 
person to whom a debenture was granted after 
a petition to wind up the co. had been 
launched had knowledge of the launching 
of such petition does not prevent the ct. 
from validating the debenture, if it was given 
for money advanced by the debenture- 
holder for the purpose of bond fide assist 
the co. to pay wages, & the costs of appeb. to 
such an application to validate his debenture, 
notwithstanding 1908 Act, s. 205 (2), & of the 
liquidator, may be puid out of the assets of 
the co.—He Park Warp & Oo., Lrp., [1926] 
Oh. 828; 95 L. J. Gh. 684; 185 L. T. 575 ; 
70 Sol. Jo. 670; [1926] B. & O. R. 94. 


5194. Add. Annotation :—Consd. Allen v. Royal 


Bank of Canada (1025), 41 T. L. R. 6265. 


6814. Add. Annotations :---Distd. Re Stanton, Hogg 


v. Maule (1927), 44 IT. I. R.118. Refd. 


naa Oo., Railway Debenture & Genera 
Trust Oo. Vv. The Co., [1926] Ch. 951, Hogg Vv. 
5184a. On authority of recelver—To carry on | 

business of company.j—-TroMAS v. 


Maule (1937), 44 T. L. BR, 
Refd. Re Stanton, [1928] 1 K. B. 464. 


ODD, | §816a. ——~—~ May decide validity of debentures.|-— 


Stanton, [1028] 1 K. B. 464. 
Re Stanton, 


6316. Add. 
118; 


No. 4979a, ante 


5184b. ——— To enforce rights under Landiord & 


Tenant Act, 1927 (c. 36), s. 5.}—A co. was 
the lessee of certain premises under a 
lease expiring on June 24, 1930. In 1925 
the co. issued a debenture by which it 
charged all its undertaking & all ita pro- 
perty, present & future, including its un- 
called capital in favour of the debenture 
holders. On Apr. 22, 1929, the co. gave 
notice to the landlords under above sect., 


Less than three months before the commence- 
ment of its compulsory winding up in a county 
cl., a co. ha a paid-up capital of less than 
£10,000 issued debentures to the extent of 
£4,500 in favour of two persons. The 
liquidator moved in tho county ot. for a 
declaration that the debentures were invalid 
either as a fraudulent preference under 1908 
Act, s. 210, or as a floating charge created 
otherwise than for cash under sect. 212, 
& that the persons named in the debentures 


requiring them to grant to it a new lease of 
the premises. In July, 1929, the debenture 
holders in exercise of the power on that 
behalf in the debenture app 


of the property & aasets t 


Fat tee nee] - see te eaetenel ~ allen amdanenemed 


PART Ill. SECT. 34, SUB-SECT, 8.— 


KE. (f) it 
6148 i. FF nt. }-—Mariit 
%. apie kiha ay A a A arte 
57 O, L. RK. 4909; 56 C B. RH. 835.— 
PART Ul, SECT. 385. 
Meaning of ‘ wound ” 
—Us pte Day; we Boca tho1 


1G 2 ee oe ores oo ee eee 
Act in the Of aw dineatothen bat 
mean a up of a in the 
gente of a realization of apeota, 4 
dietribution of the p spans 
oreditors & an adjustment of the 

theres a. sy bs being word 
up” in thie nates ontee Bkpoy. Act, 


O1 
erein comprised. 


nted a receiver 


~ —_ were ee S ealitecnemansnescllllll-n-amaiaaememetmnnal 


as well as under elther Dominion or 


Bo-ormnartee fi 4% Re LovEz & 
“0 g s 
NWUDBON, [193571 D. L,. R. 37 + {1924} 
sw. Ww. eer i 


sn. Wy nether, Zrocsemenca under Bank- 
ib a aiccn @ co. to ap oR ar 
peedings peel ’ mea Be 
winding- order 9 be 
coodings have not been stituted. in 
bg 1 by pesttion for & eves vine OFtee 
L & Fux. Co., Lrv., 


cane UMBER 
{i 31} 3 Ww. Ww. R. 162.-—OAN. 


PART II. SECT. 86, SUB-BECT. 1.—A. 


ai. —— To remit to Sheriff Court,)-— 
Feld ; under Cos. Act, 1929, e. 116 ts), 


39 


creditors :—-Held: the coun 
jurisdiction 
application, &, as he had done so, his dis- 





had no rights in respect of the sums expressed 
to be secured thereby except as unsecured 


ct. judge had 


to entertain e liquidator’s 


tho ct. has power to remit a petition 
for tho winding-up of a co. to the 
sheriff ot. only Liles A ers ae ee ~ 
oo. paid up or credited as 08 
not exceed £10 000,—fte’ CHEANEY. & 
BULL, 11930] 8. C. 769.—S800T. 


t. Add ‘* reved. 14 8. O. R. 624.” 
PART Ul. SECT. 36, SUB-SECT. 1.— 


6. (0) 
li, ——-.}—He ALBION Maceink Co. 
CN. 3), Gia0i 1D. L. R. 274: 10 
'B. B. '240,—CAN. 


PART IL. SECT. 36, SUB-SECT. 2.—B. 

ni— pea ae accounted for.}-- 
Re SOUTHLAND Woo.Lien Mra, LiD., 
{1999} N. Z. L. R. 289.—N.Z, 


" Onses B816a—5890. 

eget onal noe bs 2 interfered with.—Re | 
«464; 07 L. J. K. B. 181; 

- 5887 . Add. Annotation :—Refd. 


F. & BE. Stanton, Lerv., [1928] 1 K. B. 
188 L. T.175; 44 
T. Li: R. 118; [1927] B. & 0. R. 187, D. ©. 

Loch v. Black- 
wood, (1924] A. O. 788. | 


5854. Add. Annotation :—Refd. Loch »v. Black- 


wood, [1924] A. O. 783. 


5857. Add. Annotation :—Refd. Loch v. Black- 


eee: 


PART HI. SECT. at SUB-SECT. 2— 


a i. cccveecapeinanias 
vided it - 
1906 (0. 1 
‘& a petition for a winding-up order ia 
presented 
co. is * unable to 


2 pune co., in order to c 


wood, [1924] A. O. 783. 


bon co. was registered in Barbados 
s. Act, 1910, of Barbados, as a 
on testator’s 
usiness & to divide the profits of it between 
members of his family entitled under his will 
share them; the managing director had 
preponderating voting power. Upon a 
petitien for winding up by shareholders. who 
were not directors, it appeared that the 
directors had omitted to hold general meet- 
ings, or to submit accounts, or recommend a 
dividend, & that they had laid themselves 
open to tho suspicion that their sa he in 80 
omitting was to keep petitioners in ignorance 
of the co’s. position & affairs & to acquire 
etitioners’ shares at an andarvalae 

Icld: the power to wind up the co. under 
sect. 127 (vi) of that Act [which was identical 
with 1908 Act, s. 129) was not confined to 
cases in which there were grounds analogous 





under 


to those mentioned earlier in the sect.; & 


in the circumstances of the case, regard 


Pee 
Where the notice oe 
inde up Act, R. 8. C., 
44), 6, 4, haa not been served, 
» the question whether the 
ay ita debts as they 


"Bouse 4 AND Save Duoner Burriauemen, 


ey 8.), [1927} 4 D. Ll. R. 


m {. —— Where 
its natn ob ohicck the Saanutactariie & t ifi. 
dealing in cement had failed to com- 
mence business for a period of & 
seetieed its inco 
majority of shareholders were 


being had to the domestic character ot the 
“¢o., petitioners were entitled. under that 
rovision to a Peup o order.— LOCH v. 
Dackwoop (Joun), Lrp., [1924] A. O. 783 ; 
98 L. J.P.C. 257; 181 L: T. 719; 40 T. L. R. 


‘782 ; 68 Sol. Jo. 785 ; [1924] B. & O. B. 209, 

5872. — Annotation :—Retd. Loch v. Black- 
wood, [1924] A. O. 783, 

5388. Add. Annotation :—Consd. Loch v. Black- 
wood, [1924] A. 0. 783. 


§397a. —— Omission to hold sca aial meotings or 
to submit accounts.|—Loc#H v. BLACKWOOD 
(JOHN), Lrp., No. 5357a, ante. 


5590a. ——— Effect on right to costs.|——PRAcTICE 
Nore, [1929] W. N. 66; 167 L. T. Jo. 245. 


5648. Add. Annotation :—Refd. Re City Life 
Assce., [1926] Oh. 191. 


5654a. Discretion of court to allow appearance 
although no notice given.]—-PRacTIcE Notr 
(1930), 69 L. Jo. 268 ; [1930] W. N. 78. 


5841a. Issue of debenture—For money advanced to 
company for payment of wages.) — Re Pank 
Warp & Oo., Litp., No. 618Ga, ante. 


-5881, Add. Annotations :—Distd. Re Stanton, 
Hogg v. Maule (1927), 44 T. L. RB. 118. 
Refd. Re Stanton, [1928] 1K. B. 464. 


5890. Add. Annotation :—Refd. Hearts of Oak 
Assurance Co., Iitd.v. A.-G. (1931), 47 
_. L R. 578. 


—Re JaMEs LoUMBERS Co., LtT»p., 

hh Ra D.L. R.178; 68 0. L. R. 100. 

-}—At the time of the 

presentation of the petition there were 

het four directors, whereas the co. 
rs) 


r ite bye-laws should have five. 
The two petitioning directors had 


a co. having for 








ears 


oration, but an 


me duo,” within sect. 3 (a), must 
be eter ped by the e pen ae 
1 W. R. 1142; 


matorial filod.—-22e aay 
Ltn., en) 2n. 1170 : feel | 2 
: at Man. 
6 C. n oh 707.—CAN. 
PART III. a Be 36, SUB-SECT. 2.— 
sr 
te J AMES LUMBERS 


di. 
Co., Lr. (1086) re - R. 173; 58 
O.L. BR. 1 


a —— Se aie: Fe BRITISH 
Corpn., Lrp. (N. 8.), 


K STERL 
(igert 2 D. L. rR. 964.—CAN. 
PART Il. aa Ae? pores 2.— 


fi. Property of sneculative vatue.) 

—Appct. was a minority sharcholder 
hol 47,500 shares of the total 
enpital nation of 2,000,000 shares. 
The property owned by the co. was 
an undeveloped mining location of 
morely eee value. The Joca- 
tion w itact & there were practically 
no HWabilities, but the actual cash in 
the trenaury was trifling -—Held: the 
case Was not brought within the claan 
of cores In which «a winding-up is 
ordered, bocause the whole substratum 
of tho undertaking has rd .— 
Re Jury coe Mins DEVELOPMENT 
Oo.. Lrp., [1028] 4 Wb. L. R. 735: 63 

0. L. R. 109. N . 


er il. -}——The mere fact that 
there has been depreciation in the value 
of ite aascts, or that the assets ‘had 
‘beoome frozen. instead of liquid, did 
not establish the Treoerene: of the 

substratum.— FINANCE 
CORPR.. Me 8 D. Ae R. 882; 65 








PART IIL. sECT. 36, SUB-SECT. 2.— 
}~Re DOMINION STEEL 


1 eet 


‘the su 


then desirous to commence the manu- 
facture of hydrated lime in accordance 
with one of the gh begins 


t was just & equitable that the co. 
should be wound up:—Held: the 
delay not having been satiafactorily 
explained, & it appearing that there 
was no pre ect of the co. commence 
business either in accordance with oe 
main object or the subsidi 
tum of the co. 
petitioner would appear ontitle 
order for ea gd winding-up on 
either ground all ——Re NATIONAL 
PORTLAND CEMENT Co., LTD., [1930] 
N. Z. Ll. R. 564.—N.Z. 


PART IU. ciel 36, SUB-SECT. 2. — 


5884 fi. ——.}—Although a co. may 
be wound up where thero is a complete 
deadlock in its management, where 


the order, w. 
outcome of 8 & mere domestic quarrel 
& where no substantial advantage w 
accrue from the granting of the order, 
an order will not now. made.—Re 
ppt TRON Licey IRB Manu- 

FACTURING Co., He D.L. BR. 
oe 68.0. L. R ues 


— Piperences 


the 00, er a atl = buatieas ge suoh a 
y bis fellow-share- 


between two svule 
treated 


to des 
holler’s Rennaente "io the im aired 
of hia administra’ “Held: 1 


tion : 
dust & oquitable that the co. bho te be 
ound up.——-THOMSON v. DRYSDALE, 
iro36) 8. OC. 318 Ae 
—— Deadlock caused by et palt- 
lignes. }—Winding-up order | 


40° 


recently refused to attend meetings or 
to discuss with the other directors the 
management of the co.’s affairs :— 
Held: if any deadlock existed it was 
created by the petitioners & was not a 
ground for ordering winding-up.—Re 
TORONTO FINANCE CORPN.,, RU fay 3 
ae R. 882; 65 O. LL. 


PART III. SECT. 36, SUB-SECT. 2.— 
D. (e). 


5397a i. 





—— Managing director 
conducting affairs as though company 
hia dane? business.J-—BalIRD v. LEGS,’ 
{1924} S. C. 83.—SCOT. 


see Ill. SECT. 36, oe 8.—A. 


. Leave to a fro order— 
hon granted.)-— inding-ur Act, 1927, 
8. 103, applies to an app ication for 
leave to appeal from an order ue 
or dismissing a petition to wind up 
oo. Leave to appeal should not fie 
Srented, however, unless there appears 
be some reason for doubting the 
validity of me judgment in review. 
‘ Future in sub-sect. (a) of 
said sect. 103 Rbula be given a wide 
ane retation: & the question to be 
on Aare intended appent tere an 


avalve tubars daentonithonsn ine 
‘say involve ee righta al _ though the : 
applicant for leave to a more. 
a shareholder & not ne tor. tor Re 
Canada NATIONAL FIRE INSURANOER 
C Sse ee eh W. R. 309 ; 39 Man.- 


sh. Security on a 
ne eh oiving rot hopes 


qin, ay 
power to ext ztond the time for the 
eee e security which Companies 
on Act, R. 8. 8. 1920 (c. 3). 
to be given when an appeal is. . 
taken from an. order or decision in a - 
proceeding under that Act. Resp.'s 


5908a. Application for order under 1908 Act, 
s. 175 (6), for exculpation—Right of successful 
applicant to costs.)—Re AMUSEMENTS CoN- 
STRUCTION Co., Lirp., [1927] W. N. 7. 


5938. Add. Annotation :—As to (2) Refd. Re Home 
& Colonial Insurance Co., [1930] 1 Ch. 102. 


5959a. Duty to refund sum paid to company without 
REGENT FINANCE & 
GUARANTEE Corpn., Lrp. (1930), 69 L. Jo. 
283; 169 L. T. Jo. 305; [1930] W. N. 84. 


5959b. Duty of liquidator of private company. ]—- 
uestion arose in this case whether resp. 
had shown through a private co. a title under 
which he had become the assign of leasehold | 

! 


consideration.] — te 


The 


remises within 


the ‘expiration of the term granted by the | 
lease to compensation for the unexhausted | 
value of improvements made during the 
Resp.’s title was faulty & certain 
transactions under which he traced his title 
from the private co. irregular, but. he was held 


term. 


a Be Lees See eb betes a 


approval of the appeal book prior to 
the expiration of the titse within which 
the security had to be .iven was held 
not to have been vw waiver of his right 
to the security.—Suacnavon Bur- 
CHERS, Lrp. v. BuURNESS, [1930] 1 
W. W. RR. 760; 3 DL. RR. 656; 24 
s. L. h. 399.—CAN. 


PART III. SECT. 36, SUB-SECT. 3.— 
B. (b) ii. 


c i. --.}-—Petitioner herein, 
the holder of bonds of the co., which 
gave him in the words thereof vw * first. 
floating charge ” on“ the undertaking & 
ull the assets of the co., both present & 
future ’:—Held: to have a right to 
apply for a winding-up order & to have 
made outa case therefor. He was not. 
obliged to proceed on the covenant to 
pay in the bonds and by way of judg- 
ment & execution rather than by way 
of the proceedings for wu winding-up 
order. Re Mip-Wrat GLASS Co., LitD., 
(1931) 3 W. W. RR. 165.- -CAN, 


PART II. SECT. 36, SUB-SECT. 3.— 
B. (0) iv. 


epee ee eee 


qi. —— —— ——.]}—A petition for 
the winding up of a co., filed by a 
creditor with the view of enforcing 
payment of a disputed debt, is an 
abuse of the process of the ct. & should 
be dismissed.—PYDA SATYARAZU v. 
GuNTUR CoTTron & PAPER MILLS Co., 
Lrp. (1924), I. L. R. 48 Mad. 267.— 
IND. 

6439 ii, —— —-—.}—SMITHFIELD 
Cotp StToracGe & Expvpurt Co. oF 
Soutn AFRICA, LTD. v. LEVER (1924), 
45 N. L. R. 73.—S. AF. 


PART III. SECT. 36, SUB-SECT. 3.— 
B. (c) i. 


5484 i. Kzecutor of deceased share- 
holder.|—Held : entitled to present 
a& winding-up petition, although his 
name had not been entered in the books 
of tho co. as the holder of the shares, 
& notwithstandi that the co.’s 
Act of incorpora rovided that 
certain formalities must be observed 
before the co. was obliged to recognise 
as a'sharpholder a person who had 
becomo such by mission by law.— 
Re GREAT WEST PERMANENT LOAN Co. 
& Winpino-Up Act (Man.), [1927] 2 
W. W. R. 15.—-CAN. 


on 


PART -Ill. SECT. 36, SUB-SECT. 3.— 
D. (a) i. 


1i. General oop ta | up detri- 
mental to all concerned.}— ng pes 
order set aside.—iIte SHIPWAY N 
BELL WIRE MANUFACTURING Co., 
Lip., [19236] 2 D. L. R..887 ; 680. L. RB. 
585.—CAN. 


sect. 95 of St. John’s 
unicipal Act, 1921, & as such entitled on 


Vol. X.—Companies. Cases 5908a—5972. 


such 


PART III, SECT. 36, SUB-SECT. 3.— | PART III. aaa 36, 


D. (a) fi. 


» —— Exceptional circumstances. ] 
—A creditor of a co. presented a 
perition for the winding up of the co. 
y the ct. The co. had gone Into 
voluntary liquidation, & the petition 
was opposed on the fround that the 
majority of the creditors desired the 
voluntary winding up to be continued. 
A statement of the co.’s affairs 
showed that its Habilitices amounted 
to £335,000, while its assets wore 
estimated at 29,300; that about 
£110,000, stated to be trrecoverable, 
had been advanced to directors of the 
co.; & that the co. had received large 
advauess from associated cos., part 
of whick wore complotely secured. 
Creditors tc the extont of £300,000, 
{fncluding ons ‘vhose claim amountod 
to about two-thirds of the co.’s whole 
Indebtedness, had assented ‘to the 
voluntary winding up, & potitionor 
who was a creditor to tho extent o 
45,000 only, was tho sole creditor who 
objected to the co. belng wound up 
voluntarily :—Held: although as a 
general rule the co. would have regard 
to the wishes of a majority of creditors, 
the circuinstances were of such a 
specs character that an excoption to 
the general rule should bo made, & a 
winding-up order pronounced.—Bou- 
ROULIA ». MANN, MACONEAL & Co., Ltp., 
{1926} S. C. 637.—SCOT. 





PART IJ]. SECT. 36, SUB-SECT. 3. 
E. (a). 


sl. Creditor’s petition—Statemcnt of 


debt.|\—A petition presented by a 
creditor for the winding up of a co. 
ought to 


under Cos. Act, 1863, 8. 81 
set forth the debt In res ect of which 
the petitioner claims to be a creditor, 
together with the particulars of such 
debt, but, semble, he is not precluded 
from alleging simplictter that be is a 
creditor. cre & titioner alleges 
one lds ae ere rai of pre 

© irregula may, cage of sur- 
rise, be Girod by tie amendment of 
he peur or the adjournment of the 
hearing.—fe BARRIER REEF TRAD- 
Deo LTb. (1929), 8. lh. (Q.) 177.— 


PART Ill. SECT. 36, SUB-SECT. 3.— 
E. (hb). 


sm. Lzxamination of npetitioner-— 
Application by shurehoiders for second 
7 edhe kste Eg lication refused.— 
WINDING-UPp Act, Ke GREAT WEST 
PERMANENT LOAN Co. (Man.), (1927) 
2 W. W. R. 433.—CAN. 
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by the Supreme Ct. to be an assign, a private 
co. not being regarded’ as a corpn. distinct 
from the persons composing it & irregularities 
in connection with its liquidation being 
regarded as permissible :—Held: the duties 
& responsibilities of the liquidator of a 
private co. are as serious as of any other co., 
& a private co. is distinct from the persons 
composing it; a liquidator of a private co. 
was therefore not justified in paying the 
creditors merely a dividend on their debts 
when large surplus assets remained in hand, 
& in then allowing the contributories without 
any deed of assignment to take possession 
for themselves of the s 
future in Newfoundlan 
should be without judicial countenance. 
vt had not established his claim to be 
legal assign of the property, having regard to 
| irregularities.—-DIrcHam 
| (1931), 100 L. J. P.O. 177, PLC. 
5972. Add. Annotation :—Refd. Re Windsor Steam 
Coal Co. (1901), Ltd. (1928), 140 L. I’. 80. 


lus assets, & for the 
suoh irregularities 


v. MILLER 


SUB-SECT. 4.— 
(g). 


m i. —-—— Sale of goods-—Monthly 
deltverica— Company tn defaull of pay- 
ment for previous deliveries.|— HAMIL: 
TON 0. HAMILTON Sree, Co. (1911), 
18 O. W. R. 739; 20. W.N. 779; 23 
oO, li. tv. 270.—-CAN, 


PART III. SECT. 36, SUB-SECT. 8.—B. 


sp. Officer of company—Becomes 
functus offico on dissolution of com- 
pany.|—KRISHNASWAMI NAIDU ¥v. ANDI 
Cuersn (1927), I. L. R. 51 Mad. 681.— 
IND. 

st. TAability to justify exrpendilure— 
Necessity for proof of mtsfeasance.)— 
Before a liquidator can be called npon 
to justify an exponse incurred by him 
in the course of Hquidation, somo 
paricule evidence. of negligence or 

reach of trust must be adduced before 
the case can be Iocft to a jury.—NEWw 
BRILLIANT FRE“KHOLD Gotp MINING 
Co., LTp. v. Minis, (1928) St. R. Qa. 
120.-——-AUS. 


PART Ill. SECT, 36, SUB-SECT. 8.-— 
e (&). 


sl. Power to uply fo court for direr- 
lions .48 to what matters —-Owner- 
ship of bouds.|- Re Ranr & Ken, Lrp., 
(1930) 2 W. W. TR. 2741.—CAN. 


PART III. ants at) SUB-SECT. 8.— 


k i. Action by company —To 
recover purchase price of shaures--What 
defences available—Iraud. }-—-FARMERS 
Pack Co., Lrp. v. TULLY & TULLY, 
YARMERS PACK Co., LTD. v. HAVERS 
(Man.), (19271 2 D. L. 1. 749; [1927] 
1 W. W. R. 902.—CAN. 


PART III. sak ee SUB-SECT. 8.— 
- (¢). 


sa. Change of solicitor — When 
permissitble-—Under order of court.j}— 
Re CONTINENTAL Fike & CaBUALTY 
Co., (1924) 3 D. L. KH. 9; 2 W. WwW. RR. 
440 Py 34 an. L. R. 482.—CAN, 


PART III. aa eh SUB-SECT. 8.-—— 
« (8). 


6026 i. When ordered—-Misfeasance 
summons.|-~MONTREAL TRust Co. v. 
Mc DouGgaLyn, 11930] 1 W. W. R. 7843 
3 D. L. R. 159.— -CAN. 


PART IIE. SECT. 36, SUB-SECT. 9.—-A. 


sb. Nolice of meeting— To share- 
holders.J—~It is the duty of the trustee 
to give shareholders of au Insolvent co. 
the same notice of the first meeting of 


14* 





Cases 6055-— 6182. 

6055. Add. Annotations :—Refd. I. R. Comrs. v. 

re of Buenos*Ayres Tramways Co. (1904), 

(1926), 12 Tax Cas, 1125; Madras & 

eek a Mahratta Ry. Co., Ltd. v I. R. 
Comrs. (1926), 12 Tax Cas. 1111. 

6056a. Damages & costs pald by insurance 
company in respect of judgment obtained 
against insured company.|—Appct. obtained 
judgment against a co. for damages for 
personal injuries & costs. Afterwards the 
co. went into liquidation, & the insurance co. 
with which the co. in liquidation was insured 
paid the amount of the damages & costs to 
he liquidator :—Held: appct. was not 
entitled to have the amount paid to him 
direct by*the liquidator, but it formed part 
of the assets for distribution among the 
general creditors, including appct.—Re Har- 
RINGTON Motor Co., Ha p. CHAPLIN, [1928] 
Oh, 105; 97 L. J. Ch. 55; 188 L. T. 185; 44 
TL. R. BS; 72 Sol. Jo. 48 ; [1927] B. & CO. R. 
198, C. A. 

Annotations -—-Apld, Hood’s Trustees v. Southern Union 
General Insec. Co. of Australasia, (1928) Ch. 793. Consd. 
Ward v. British Oak Jusurance Co. (1931), 47 T. L. RR. 507, 

-——— -——-. ]---See, now, Third Parties (Rights 
Avainst Insurers) Act, 1980 (c. 25). 

6056b. Third Parties (Rights against Insurers) Act, 
1930 (c. 25)----Whether retrospective. |--~/Teld : 
where the rights of the insured against the 
insurer were already in existence when above 
Act came into operation they are not trans- 

i EN by the Act to the third ah ae 

» BrrrisH OAK INSURAN’ Ee Co., Lop. (1931), 

47 T. L. R. 507 3 75 Sol: Jo. A25 affd. (1931), 
48'T. L. BR. 13, GC. A. 

6064. Add. Annotations :—Consd. Re Stanton, [1928} 
1 K. B. 464. Refd. Re Stanton, Hogg uv. 
Maule (1927), 44 T. L. R. 118. 

6133. Add. Annotation :-—-Refd. Robinson v. South 
Australia State (No. 2), [LQG1] A.C. 704. 

6137a. —— -——- ——- ——.|—Me OxForp & 
WORCESTER EXTENSION & CHESTER JUNCTION 
Ry. Co., Porrer’s Cask (1849), 1 De G. & 
Sm, 728; 6 Ry. & Can. Cas. 628 ; 18 L. J. Ch. 
247; 13 L. T. O. S. 320; 138 Jur. 691; 68 
BE. R. 1270. 

Annotations eo Re South Kasex Extuary & Roclama- 

tion Co., Ez p. Pain & Layton (1869), 17 W. R. 


Refd. Ze oa, & Leicester Wie te Vardy (18: a 
20 L. J. Ch. 325; Hope v. Liddell (1855), 20 Beav. 438. 


6150. ‘Add. Annotations :—Refd. Ive City Equitable 
Fire Insce. (1924), 40 T. L. R. 853; Re Htic, 
{1928} Ch. 861. 


6150a. }—Re Crry EQurraBLeE Fire In: 








| 6161. 


ENGLIsH AND Empree Digest SuPpPLEMENT. 





6150b. J—(1) The liquidators of @ co. issued a 
summons under 1908 Act, s. 215, against 
the secretary of the co.,. for a declara- 
tion that he was indebted to the co. for sums 
overdrawn with the consent of the managing 
director :—Held: the operation of sect. 215 
was not applicable to all cases in which a co. 

ad a right of action against an officer of the 
co., but was limited to cases where there had 
been somethin in the nature of a breach of 
duty by an officer of the co. as such, which 
had caused pecuniary loss to the co., & no 
order would be made on the summons under 
the summary jurisdiction under sect. 215. 
(2) No set-off is Paes as against a 
claim under sect. 215.—Re Eric, Lrp., [1928] 
Ch. 861; 97 L. J. Ch. 460; 140 L. T. 219; 
[1928] B. & O. R. 81. 

6154. Add. Annotations: __Distd. Re Stanton, Hogg 
v. Maule (1927), 44 T. L. R. 118. Refd. Re 
Stanton, [1928] 1K. B. 464. 


6154a. Discretion of court—-As to sum payable by 
person liable.|--Re Home & COLONIAL IN- 
SURANCE Co., ltp., No. 6858b, post. 


6158. Add. Annotation :—Refd. Weld v. 
(1929) 1 Ch. 33. 


Add. Annotations :—As to (1) Consd. Me 
Etic, [1928] Ch. 861. As to (2) oe Re City 
Equitable Fire Insce. (1924), 40 T. L. R. 
853. Generally, Refd. te Home & Colonial 
Insurance Co., [1980] 1 Ch. 102. 


6169. Add. Annotation :-——Consd. Re Etic, [1928] 
Ch. 861. 


6173. Add. Annotation :—Refd. fe City Equitable 
Fire Insce. (1924), 40 T. L. R. 853. 


6173a. ——— Article relieving directors from loss— 
Unless arising from wilful neglect or default.] 
—Re Orry EQUITABLE Fire INSURANCE Co., 
Lrp., No. 8059a, ante. 

61738b. .]|—Re Etic, Lrp., No. 6150b, anie. 

6176a. Transactions in cotton futures. ] Re Daviv 


HEALEY & Son, Lrp., Districr BANK, LTD. 
v, ITEALEY (1929), 74 Sol. Ju. 41. 


6180a. Wrongful admission of proof— Failure to 
investigate cia ee Homie & COLONIAL 
INSURANCE Co., Lrp., No. 6858b, post. 

6180b. Extent of liability—Discretion of court.|— 
Re Home & CoLONIAL INSURANCE Co., Lirp., 
No. 6858, post. 

6182. Add. Annotationsa:—-As to (1) Consd. Re 
Etic, [1928] Ch. 861. As to (2) Aphd. Re A 
Debtor, [1027] 1 Ch. 410. Refd. Re Home & 


Petre, 








SURANCE Co., Lrp., No. 3059a, ante. 











a 


creditors as is sont to those who are 
ordinarlly deemed to be creditors, but 
the truatee’s failure to do so does not 
invalidate tho meeting, uuless§ the 
. irrogularity has prejudiced the share- 
holders. —- We ATRICTA APPLIANOR 
Saops, Lrp., (19233) 3 D.. L. 116 
620. L. R. 215; 20. Be i. 406.—-CAN: 


PART Il, ares at ee 10.— 


so. Use of information—In subsequent 
criminal proceedings. }—Information de- 
rived in the course of an examination 
under Indian oom anies Act, s. 195, 
can be used by a public servant charged 
with the invest (ea tion of a criminal 
Offence, & such officer should bo 
allowed to inform himself as to any- 
thing which might have come to lgit 
on such examination.-—Re ent 
PARK SYNDICATE, Lrp. (1939), I. L. R. 
57 Calc. 434.—IND. 


ate 








PART III, a. » adie 10.— 


6110 i. crs ustified—Eramina- 
tion of officer.)— officer of a co. 
summoened for exanination must, on 
the examination, disclose the informa- 
tion he has conoerning the trade, deal- 

estate or effects of the co. in 
liquidation, regardloss of whether he 
acquired it in his official capacity or 
otherwise, subject to his right to object 
to incriminating questions & those 
involving professional privilege.— Zt 
MCMILLAN GRAIN Co. & WINDING-UP 
ACT, eu 3D. L. R. 229; ee 
1W. W. QR. 899; 36 Man. L. R. 454.— 


PART II. SECT. 86, SUB-SECT. 10.— 
C. (a) i. 


sd. Something in nature of " anis- 
uct.}—To make a reou liable 
under Cos. Act, 1908, a. 254, 
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he must 


Colonial Insurance Co., [1930] 1 Ch. 102. 





be shown to have been guilty of some 
misconduct by which the co. haa 
suffered loss. There must be actual 
loss or damage measurable in terms of 
Sage Seed pple ee LTp., [1926] 


PART III. SECT. 36, SUB-SECT. 10.-— 
C. (a) iil. 


se. Payments to -dischar directors’ 
liability on guarantec.}—When a co. 
insolvent to ita directors’ knowledge, & 
the tors cease payment of all but 
small & pressing accounts & pay all 
the rest of the co.’s takings Into the 
bank to wipe out the co.’ overdraft, not 


‘with intention to prefer the bank, but 


in onmlier to wi out the directors’ 
liability as sureties under their a nies 
guarantee of the ovcriratt, such pay- 
ments do not amount to a misfeasance 
or breach of trust wi Cos. Act, 
1908, 8. 254.—Re LINNEY (H.) & Co., 
Ltp., (1925] N. Z. L. R. 907.—N.Z, 


6188. Add. Annoiation:—Apld. Re A Debtor, 


{1927] 1 Ch. 410. 


6188a. ———.]}—Re Eric, Lrp., No. 6150b, ante. 
6212. Add. Annotation :—Refd. Re City Equitable 


6222. Add. A nnotation . —Refd. 


Fire Insce. (1924), 40 T. L. R. 853. 


Pearce, Associated Paper Mills v. Barnes 
(1926), 95 L. J. Ch. 487. 


6229. Add. Annotation :—Refd. Spencer v. Ash- 


worth Partington, [1925] 1 K. B. 589. 


6846. Add. Annotation :—As to (1) Refd. Swift 


wv. Board of Trade, [1925] A. O. 520. 


6861. After this case add— 


——.}-—-Compare FOWLER v. COMMERCIAT, 
TIMBER Co., Lirp., No. 8491a, ante. 


6362. Add. Axwnotation :—Apid. Re Snow (W. RB.) 


6368a. 


& Co. (1930), 74 Sol. Jo. 201. 


For salary for dismissal without 
notice.]|—-Where a clerk claimed to be paid 
out of the assets for services rendered, & 
@ year’s salary for dismissal without notice, 
contrary to agreement:—Held: he was 
entitled to the salary as _ claimed.—Re 
MADRID Bank, Ex p. WILLIAMS (1866), L. R. 
2 Kq. 216; 35 iz. J. Ch. 474; 14 W. R. 706; 
sub nom. Re MapDrRiID BANK, Ltp., Ex p. 
JioLpDER, Ez p. WILLIAMS, 14 L. 'T. 456. 





Re Darwen & 


vol. a.—vompanies. Cases 6143- 640va. 
payment in full of interest at 7 per cent. on 
the amount of loan stock issued, up to & 
including a date seven months before the 
order. The trustees lodged with the 
liquidator a proof stated to be for cash 

vanced on loan; & this summons asked 
(i) whether the proof should be rojected to 
the extent of interest proved for above 74 per 
cent. up to the date of the commencement 
of the winding up; (ii). whether interest 
should be calculated, at 5 per cent., to the 
date of the order or to the commencement 
of the winding up; & (iii) whether Bkpcy. 
Act, 1914 (c. 59), s, 66 (2) (6), had any 
application to proof or dividend in rospect 
of the loun sto¢k :—-Held > (1) the amounts 
proved for by the trustees were to be com- 
puted only to the date of the commensemont 
of the winding up; (2) Bkpev. Act, 1014 
(c. 59), 8. 66, was not incorporated by 1908 
Act, s. 207, so as to apply in the winding 
up of an insolvent co., & that the trustees’ 
proof was therefore calculable at the rate of 
7s per cent.—Re AGRICULTURAL WHOLESALE 
Socinry, [1929] 2 Ch. 261; 98 Ta. Ud. Ch. 396 5 
14) L. VW. 5513 45 TW L. Re 4675 [Lo2y] 
B.& CO. RR. 54. 


Annotations :---4a to (2) Apld. Re Wells, [129] 2 Oh. 269. 
HAP. Hie Bush, Lipton (B.), Lad. o. Mackintosh, (1980) 2 
- 202, 


Annotations :--Refd. Jtc Madrid Bank, Wilkinson's Case 
Re Goneral Exchange Bank, 


1867), 15 W. hk. 331; 
reston’s Claim (1868), 19 l. T. 138 


6892. Add. Annotation :—Consd. Re Agricultural 


6396a. —-—- Whether bankruptcy rules applicahle.]| 


6394a. ——- 


Pee tint 


Wholesale Soc., [1929] 2 Ch. 261. 


.|—The society, under a loan 
stock trust deed, issued loan stock bearing 
interest at 7 per cent. with a aquinqennial 
bonus of 24 per cent. Under the trust doed, 
entered into by the society with trustev< for 
the stockholders, an amount equal to 74 par 
cent. on the par value of the stock was to be 
paid to the trustees, for apportionment to 
the interest & to a fund for the bonus. At 
the date of an order for the winding up of the 





society, most of the stockholders had received 


6409a. Rule 


6394a, ante. 


—He AGRICULTURAL WHOLESALE Socrery, 
No. 6304a, anle. 

6399a. Adoption of halance sheet including 
directors’ fees--Whether acknowledgment 


within Statute of Limitations,|. © /?e CoLieunM 
(BARROW), Earp. No. of26a. ante. 


6403. Add. Annolatiun: -Consd. Pe Renton, Aap. 


Fenton Textile Assoen, (E950), OO bE. de Ch. 


JOS, 


| eaoo. Add. Annotation :---Consd. fe Vitchford, 


[1924] 2 Ch. 260. 


limiting rate of 
WHOLESALE 


interest.] ---/ve: 


AGRICULTURAL Socery, No. 


tems 


PART III. auth ight coe 10.— 
&). 


6201 1. Position of liquidator on 
summons—Security for costs—Whether 
court will order.)--On a summons for 
an order requiring the Hquidator to 
give security for costs: —~ Held: 
although the ct., in the oxercise of its 
general jurisdiction, could order security 
to be given, nevertheless the established 
practice in the Knglish cts. should be 
followed, & the summons must be 
dismissed.—I?e NEW ZtALAND GUN 
MACHINE Co., LTp. (IN LIQUIDATION), 
[1927] N. Z L. I. 100.—N.Z. 


PART III. SECT. 36, SUB-SECT. 10.— 
E, (a) iii. 

6221 i. When liable ag contributo 
General rule. ast member of a 
igiited co. may be liable to contr bute 
to Its assets in a winding up, notwithb- 
standing the fact that the existing 
mnembers at the date of the commence- 
ment of the Iiquidation hold Yully- 
pald Shares only.—Re SOUTHERN CROBS 

OTOR FUEIS, LTD., Ez p. KELLEWAY, 
(1926] V. L. HR. 527; 48 A. L. T. 100: 
{1926) Argus L. R. 427.—AUS. 


sg. Who arc past members ~ Deceased 
joint eS, Upon the death 
of one of several joint holders of a 
share in a limited co., deceased becomes 
® past member within Cos. Act, 1890, 
8. 33, &, in the event of the co. going 
into liquidation prior to the expiration 


of a period of one your from his death, | & tho liquidator is not bound to bave 


his personal representatives are Hable 
to be placed upon the L. list of con- 
tributories of the co.—Jie Woon 
TRADING Co., Lip. (No. “ (1920), 28 
S.R.N.8. W435; 45 N.S. W.W.N, 
113.—AUS. 


PART III. a SUB-SECT, 10.—- 


6238 i. Termination of liability — 
Whether Statute of Limitations applic- 
able.J-—A co.’ Act of lncorpn. provided 
that every shareholder should be lable 
to the creditors of the co. for the 
amount vot paid up on his shares. 
The co. was ordered toe be wound up 
under the Winding-up Act (Dom.) :-— 
Held: the Nability of a shareholder 
with respect to the amount unpaid on 
his shares was a.atatutory one & not 
dependent on the termy of the contract 
under which he took the shares, &, 
therefore, the Statute of Limitations 
could not be relied on as a defence.— 
Rte IMPERIAL CANADIAN TRUST Co. 
& McKEAGUE, [1929} 4 D. L. R. 381 ; 
2 W. W. RK. 4233; 38 Man. I. i. 2495 
affy., {1929} ] Ww, WwW. ky 58S8,.—-CAN. 
sj, How enforced—tight of liqui- 
dator ta bring action. }—Cos. Winding- 
up Act (Sask.), a8. 15 & 23, which 
establish a@ summary statutory pro- 
cedure, enabling a Hanidator to get 
payinent froma contributory under tho 
Act instead of proceeding by action, 
are only permissive & not obligatory, 
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| 
| 
| 


recourse to that procedure but may 
proceed Oy way of acthaa,-- MAABOAR 
vp MCKENZIE & Son, (LU24) 2 DO. La at. 
body; 2 WLW. 2. G2L.--CAN, 


PART III. SECT. 36, SUB-SECT. 10.--- 
EB. (c). 

ti, —-— —---.)-—There fs nothing dn 
Winding-up Act tojuatify the suggestion 
that In settling the list of contributorics 
regard {g to be had only ty those share: 
holders whose liability Ix subject .to 
eall.—fte NATIONAL BLrAbiuom,  LITp, 
(1924), 55 O. lL. HK. 190.—CAN, 

sk. ——-—— 39 Dereased sharchoider.| -- 
Re CANADIAN CORDAGE & MANU- 
FKFACTURING Co. (1923), 54 0. Lia it. 
486.-—-CAN. 


PART III. SECT. 36, SUB-SECT. 10,— 
E. (6) fi. 


6296 ij. ---— -—--—.|--A member of a 
co. in Hyuldation is Hable Ia respect of 
unpaid culls, even though, w8 agatbost 
the cov., the realisutiou of such calls 
may baye become burred by litnita- 
tion. — He DewuaA DuN-Muss00ni 
Evrecrinic TRamtway Co., Utrn., lee 
PANNA LAL (1927), I. i. R50) AN. 
476.-—IND. 

6298 3. ————- Vawer of liquidator to 
muke invmediate call--—kor whole of 
unpaid balance on shares.j---le LAMA 
CO-OPERATIVE Co., Lito, Re Lavis 
& Knupson, (1025). 1 . L. i. 27; 
{1924) 3 W. W. kt. 850.—CAN. 


Cases 6421—6462. 
6421. Add. Annotution :—Consd. Re Fenton, Ex p. 


6442a. 


pun Textile Assocn. (1930), 99 L. J. Ch. 
358. 

Re City Life 
Assce. (1925), 42 T. L. R. 45. 


6436a. -—--—.|—-In a common law action by a co. 


in liquidation against a shareholder for a 
call made before the liquidation, deft. has 
no right of sét-off in respect of sums alleged 
to be due to him from the co.—ALLIANCE 
Firm Corpn., Lirp. v. KNOLES (1927), 438 
T. L. R. 678. 


-|—Applt., the managing director of 
a co. which was insolvent, recovered judgment 
against the co. for repayment of money lent 
by him to the co. hortly afterwards, the 
provisional liquidator of the co., which was 
subsequently, in Apr. 1925, ordered to be 
wound up, pee to applt. the amount for 
which he had recovered judgment, & in Apr. 
1926, an order was made in the winding up 
upon applt. to repay to the liquidator that 
amount, on the ground that the payment to 
him by the liquidator was void as a fraudu- 
lent preference. In consequence of applt.’s 





non-compliance with that order, a bkpcy. 
notice was served upon him, & a receiving 


order made against him, the registrar 
refusing to allow applt. to set off against the 
amount he had been so ordered to repay 
to the liquidator the sum for which he had 
recovered judgment agai 3st the co. :—Held : 
the indebtedness of applt. having been 
incurred under an order made after the date 
of the winding up, there were at that date 
no mutual debits capable of set-off; the 
payment by the liquidator being void as 
«u fraudulent preference, applt. had not 
any valid or effectual right of set-off in respect 
of the sum he had been ordered to repay 
to the liquidator, & his only right was to 
prove in the winding up with the other 
creditors.-—Re A. DEBTOR (82 of 1926), [1927] 
1 Ch. 410; 1386 L. T. 340; sub nom. Re 
MUMFORD, DEBTOR v. PETITIONING CREDITOR, 
Ex p. OFFICIAL RECEIVER, 96 L. J. Ch. 75; 


6455a. 


6460. Add. Citations :—130 L. T. 1; 


ENGLISH AND EMPIRE DigEsr SUPPLEMENT. 
6444, Add. Annotations :—Folld. Re City Equitable 


Fire Insurance Co. (2), [1930]2 Ch. 293. Refd. 
Re City Life Assce. (1925), 42 T. L. BR. 465. 


6445. Add. Annotation :—Apld. Re A Debtor, 


[1927] 1 Ch. 410. 


6446. Add. Annotations :—As to (1) Refd. Re Fenton, 


Ex np. Fenton Textile Assocn. (1930), 99 L. J. 
Ch. 358. As to (2) Refd. Re City Life Assce., 
[1926] Ch. 191. 


6447. Add. Annotations:—-As to (2) Apld. Re 


City Life Assce., [1926] Oh. 191. Refd. Re 
National Benefit Assce., [1924] 2 Ch. 339. 
Generally, Refd. Re. Fenton, Ex p. Fenton 
Textile Assocn. (1930), 99 L. J. Ch. 358. 


6448. Add. Annotutions :—Consd. Re City Equit- 


able Fire Insurance Co. (2), {1980] 2 Ch. 
202. Refd. Re Fenton, Ex p. Fenton Textile 
Asgsoen. (1030), 99 L. J. Ch. 358. 


Joint partnership debt — Creditor 
member of firm.]—-In the winding up of a co. 
the liquidator sought to set off against a debt 
due by the co. to a creditor a debt alleged 
to be due to the co. by a partnership firm 
of which the creditor was a member :— 
Held: the alleged debt of the partnership 
firm being a joint & not a joint & several 
debt, it could not be set off against the sepa- 
rate debt due by the co. to the partner.— 
Re PENNINGTON & OWEN, LiD., [1925] Ch. 
825; 95 L. J. Ch. 03; 134 L. T. 66; 41 
T. L. R. 657; 69 Sol. Jo. 759; [1926] B. & 
C. R. 39, C. A. 





Clemmons 
Aluminium (1924), 94 L. J. K. B. 487. 


[1923] 
B. & C. R. 114; affy. S. C. sub nom. 
Re Wess (H. J.) & Oo. (SMITHFIELD, 
LoNnNpoN), Lrn., [1922] 2 Ch. 369. 


Add. Annotations :—Refd. Re Winget, Burn 
v. Winget, [1924] 1 Ch. 550; Re Cockell, 
Jackson v. A.-G., [IV81] 1 Ch. 388. 


6462. Add. Annotation :—Refd. Re Winget, Burn 


[1926] B. & C. R. 165, D. C. 


PART III. SECT. 86, SUB-SECT. 11.— 


Cc. (a). 

6423 i. —-—-.]}—Shareholders are not 
entitled to set off against their HNability 
for immediate pe, een of the amounts 
unpaid on their shares any dividends 
owing to them.—e IRMA Co-OPERA- 
TIVE Co., Lrn., Re Lov & KNupsON, 
{1925} 1 Db. L. 1.27 5 (1924)3 WLW. RR, 
850.—CAN. 


o. Add “ revsd, 16 8S. OC. R.. 456."" 
PART Il. SECT. 86 SUB-SECT. 11.— 
D. (a). 


h {. —-— Rent.}—A landlord of a 
co, in Hquidation has a preferential 
clain to paymont up to three months’ 
rent, where thero are goods on the 
eT ae to that value at the date of 
iquidation.— Re Sukives & MCKENZI® 
Pry., Lrp., {1926] V. L. R. 563; 48 
Por T. 99; (1926) Argus L. R. 442.— 


hii. S. P. Re CARPENTER Hates & 
Co., Lrp. (1926), 26 S. R. N. &. W. 
420; 43 N. S. W. W. N. 116.—AUS., 


PART II. ROE: S60 UESEET: 11.— 
am. Trice of ‘heal: supplied veanidler 


State wheat scheme.}-—-The Minister 
charged with the administration of 


v. Winget, [1924] 1 Ch. 550. 


Wheat Marketing Acts sold o quantity 
of wheat to a co. which before payment 
went into liquidation :~—Held: the 
debt boing a Crown debt, the Minister 
was entitled to priority of payment in 
the administration of the asscte of the 
co. In the winding up of a co. the 
Crown is not bound by the provisions 
of Cos. Act, 1893, & its amend- 
mentsa.—Re OCKERBY & Co.. Lrp. 
(1922), 25 W. A. L. R. 25.—AUS. 


so. Debt due to public Board.}—Meat 
Industry Act, 1915, No. 69 (N.S. W.), 
established a Board to administer the 
Act. The Governor had power to 
veto certain of ita actions. he Board 
had wide powers, which {it exercised 
at its discretion; any power of inter- 
ference which a Minister of the Crown 
possessed was not such as to make the 
acts of admiuistration his acts. Money 
received by the Board was not paid 
into the general funds of the State, 
but to its own fund :—Held: a debt 
due to the Board was not a debt due 
to the Crown.—METROPOLITAN MEAT 
INDUSTRY BOARD vo. SHEEDY, [1927] 
A. C. 899; 137 L. Tl. 782; 43 T. L. R. 
70}, P. O.—-AUS, 


sp. Contribitions under UCnenploy- 
ment Lesurance Acts.}—A co. was being 
wound up by the ct. under the pro: 
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before Crown 


Visions of the Conipanies (Consolida- 
tion) Act, 1908, &, in answer to the 
advertisement for clainus against the 
eo., the liquidator received from the 
Department of Industry & ‘Commerce 
a claim in respect of unpaid contribu- 
tions under the Unemployment In- 
surance Acts in respect of workmen 
employed by the co. Portion of the 
aieunt was Claimed as a preferential 
payment under Unemployment In- 
surance Act, 1920, 5. 26 (1), in respect 
of contributions puyable by the co. 
during the four months before the 
commencement of the winding up as 
specified in that. sect.. & the balance 
was claimed us a State debt to rank 
next after the preferential debts & in 
priority to the ordinary creditors :-4 
Held; the claim of the Department. 
other than such portion as was payable 
under sect. 26 (1), was not payable in 
Priority to the claims of the general 
creditors of the co.— He A. & B. Taxis, 
LTp., [1931] I. R. 87.—IR. 


PART IIL, sme ae eee aae 
. ( 


sa. Municipal taxea & taxes due to 
Public Utilities Commission— Payable 
claims.}~-Re INTER- 
NATIONAL METAL WORKS, LTD., Ez p. 
R., {1925} 1 D. L. R. 309; 5 Cc. B. RR, 
378.—CAN. 


6465a. ——— Rates 


Co., No. 3105a, ante. 
6467. Add. Annotation :—Refd. 


Aluminium (1924), 94 L. J. K. B. 487. 


6477a. ——- —-— —-—.]—Re GENERAL Rapio Co., 
First Co-OPERATIVE INVESTMENT 


LTp., 


. Trust, LTp. v. THE Co., [1929] W. N. 172. 
6500. Add. Annotation :—Refd. Re Houlder, [1929] 


1 Ch. 205. 


6506. Add. Annotation :—Apld. Re Agricultural 
Wholesale Soc., [1929] 2 Ch. 261. 


6517a. Right to consider set-off. |—-A liquidator, 
when examining a proof of debt with a view 
to its admission or rejection, is entitled also 
to examine a set-off to such proof, if it is a 
matter of account, in order to arrive at the | 
amount, if any, for which the proof is to be 
allowed.—/?e NATIONAL WHOLE MEAL BREAD 
& Brscvit Co., [1892] 2 Ch. 457; 67 1. 1. 
293; 40 W. R. 591; 36 Sol. Jo. 540. 

6533a. -——- On footing that company insolvent . - 
Company found solvent— Right to prove for 
balance. |-—f?e (. B. & M. (TALLORS), Lirn. 


. (1931), 75 Sol. Jo. 797. 


6555a. Payment of dividend to creditors of private 
company-—Sur,lus assets handed over to con- 
tributories.—-Validity. ]-- -DirctiAM v. MILLER, 


No. 5959b, ave. 


6563. Add. Annotation :---Apld. Sugden +. Urban 
Fire Insurance Co. (1930), 75 Sol. Jo. 60, 


6565. Add. Annotations :—Refd. Biddulph & Dis- 


PART III. ped tat SUB-SECT. 11.— 


e e 





a i. .}—Held: a director of the 
co., the secretary, a floor-inanager & 
host, an entertainer & the members of 
a band of musicians did not come 
within the definition of “clerk or 
servant ’’? in s. 208 (i) (c) of Cos. Act, 
1915, & were therefore not entitled 
under the section to preferential clatms 
for salary or wages.—Re HSPLANADE 


THEATRE, LTD. (IN LIQUIDATION) 
(1929), V. lL. R. 237; Argus. L. RR. 
198.--AUS. 


s (p. 916) i. —--- Meaning of “* going 
trto Liquidation.’ }— BkKpey. is wu“ going 
into Jiquidation ’* within sect. 100 
(1) (b) of Cos. Act, R. S. O., 1927.-- 
DAVEY ¢. GIBHON, [1930) 3° D. L. RH. 
606; 65 0. L. KR. 38795 11 CO. Be 1k 
341: offg., 119380) 2D... 83805 64 
O.L. W. 62735 t1 OC. BK. R. 138... CAN, 


st. Léffect of Bankruptcy Act, 8. 
48 (4).J—The above sect. does not 
restrict the amount of the debt for 
which an officer, director or sharcho)der 
of a co., which has made an authorised 
assignment, may in the first instance 
prove, & postpone the right to prove 
or the balance until al) other creditors 
have been paid in full, but while allow- 
ing him to prove for the full amount of 
his claim, it merely restricta the 
amount of payment or satisfaction in 
the aggregate which he may receive 
on account of his claim as proven until 
claims of other creditora have been 
satinfied.—Ke CALGARY FURNITURE 
Storr, LTD. & Hees, (1924) 2 D. L. R. 
308; (1924) 1 W. W. R. 1187; 4 
C. B. R. 538.—CAN. 


PART III. SECT. 36, SUB-SECT. 11.— 


o 


sv. Not bondholders under un- 
registered trust mortgage.}—Re BEAVER 
ie Co. (Ont.), [1926] 1 D. L. R. 71. 


Bondholders — Notwithstanding 
ment of lien against purchaser 
of assels.}—Re St. JOHN RIvER Loe 

RIVING Co. (N. B.), {1927} 3 D. LL. R. 
800.—CAN. 


sw. 


paid by director —Preferential 
rights of director.]|—Re LampiuaH Iron ORE 


Vol. X.—Companies. Cases 6465a—6746a. 


trict Agricultural Soc. v. Agricultural Whole- 
sale Soc. (1926), 95 L. J. Ch. 576; Re Wilts 


& Somerset Farmers (1928), 98 L. J. Ch. 17. 


Re Clemmons 


6624a. 





6567. Add. Annolatiqn :—-Consd. Collaroy Co. vr. 
Giffard, [1928] Ch. 144. " 
6591. Add. Annotation :—Refd. Re 
Knitting Mills Trade Mk., [1929] 1 Ch. 92. 
~-- Delivery to liquidator--1929 Act, 
s. 269—--Charge for costs of execution. -.What 


Keystone 


costs included.]—The costs of the execution 


referred to in Cos. Act, 1929, s. 269 (1), are 
limited to the sheviff’s costs & do not include 
the judgment creditors’ costs of issuing & 
serving the writ on the sheriff.—Re Woops 
(Brisrat), Lrp., (L081] 2 Ch. 820; 100 1. 7. 
Ch. 385; 1450. T. 4443; 47 T, Ta Re 468; 
75 Sol. Jo. 458, 

6663. Add. Annotation :-—Refd. Re South Rhondda 
Colliery Co. (18098), Ltd. (1928), 72 Sol. Jo. 45%. 


6740. Add. Annotation :—Refd. Re Lloyd’s Fur- 
niture Palace, Evans v. Liloyd’s Furniture 
Palace, [1925] Ch. 853. 

6741. Add. Annotation :—Consd. Re A Debtor, 
[1927] 1 Ch. 410. 


6745. Add. Annotation :—Refd. Re Cohen, Ex p. 


Trustee, [1924] 2 Ch. 5165. 
6746. dd. Annotation :-—Consd. Re Kenton, He p. 
Kenton Textile Assocn. (1950), 99 L. J. Ch. 358, 


6746a. Payment to principal creditor—To relieve 


PART III. aay SUB-SECT. 11.— 


6490 {. Whether proof for total sum 
due at time of claim—W here securitics 
realised before claim. }—Whoere @ secured 
crodito” roalises on his securities him- 
self withovt vending in a claim to the 
liquidator w+ ve'uing his securitics, he 
is debarred from ranking on the estate 
for any deficiconecy, & must be regarded 
as standing outside the Hquidation 
proceedings.—McFati AND v. LONDON 
& LANCASHIRE GUARANTER & ACOIDENT 
ca (1927) 3 DL. RR. 67.— 


sy. Whether interest on balance after 
security exhausted can be added.|—In 
the liquidation proceedings of an 
insolvent co. @ secured creditor after 
having exhausted his security cannot 
in proving as rogards the balauce of his 
debt unsatisfied include intcrest after 
the date of the winding up order.-— 
OPPENHEIMER v. MOOLA (1929), I. L. R. 
y | Ran. 514.—-IND. 


PART III. SECT. 36, SUB-SECT. 12.—C. 


sz. Fight of judgment creditors to 
tnterest.J—On the HNquidation of a 
co. judgment creditors who obtained 
their judgments after the commence- 
ment of the liquidation as well as those 
who obtained their judgments prior 
thereto held alike entitled to interest 
out of any surplus romaining after 
poraent of all the principal debte.— 
fe COLONIAL ASSURANCE Co. (Man.), 
{1928) 3 W. W. R. 703.—CAN. 


PART III. eet gy digaiiaiadal 12.— 
- (6). 

m i. ——.}—He SMExETONB, LTD. (IN 
ae ugn {1928} N. Z. L. BR. 190. 


PART III. SECT. 36, SUB-SECT. 13.— 


pi. —— ~—— Sale by morigagees in 
possession. }—A co. being in Jiquidation, 
the nmitgocs. went {nto possession prior 
to the issue of the winding-up order. 
The liquidator song at to restrain the 
mtgees. from selling without the 
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surety.]|—Where a payment has been made 
to a principal creditor with the intent to 
prefer a guarantor of the debt, Bkpcy. Act, 


sanction of the ct., on the ground that 
such sale would be a * preceaae 
against. the co.”?:—Held: the mtgoes, 
were procecding rightfully.-— Te Brrrisn 
CoLuMBIA TKR & TIMBER Co. (1908), 
14 B.C. 1. 81: 9 W201. R. 405.--CAN, 


PART IIL. aes aS: eos 13,— 
. fa). 
n. Add ** revad. 23 A. KR. 426,"” 


PART Ill. sah ‘septa 13.— 
. 6 ° 


sb. IWWrit filed after winding-un order.) 
—lfeld: not. to eonstitute a Hen, even 
for costs, against the property of a 
co. In Hquidation,—-2te Lreiron Con- 
LIKRIEA, LTD, (Alta.), [1926)1 DD. . BR. 
J183 5 (1926) 1 W. W. RR. 628.--CAN. 


PART Ill. SECT. 36, SUB-SECT. 15. -—- B. 


6741 i. Debt due to directors --Set-off 
A edeey amount unpaid on shares.) 
MICHELL v. BooTit (1928), SB. A. BR. OK. 
J67.-—-AUS 


sd, General rule.jJ—In order to 
establish a fraudulent preference it 
must, be cloar that the substantial & 
dominant viow of debtor was to give 
a prefercnce, & It fs not sufficient that 
the creditor was In fact preferrcd.— 
Re NEW ZEALAND KEXLECTRICAL AP- 
PLIANOR & ENGINEERING Oo., Lirp., 
(1927) N. z. lL. R. 16.—N.Z. 


sf. Denosit of tlease~-To prevent 
creditor cashing poat-dated cheque.}— 
Within the period of threo manths 
prior to the bkpcy. of a co. a Icase wan 
deposited with a creditor of the co. by 
way of security & to prevent the 
creditor from cashing a post-dated 
cheque which he held from the co. :—— 
Tield: as the purpose of the payment 
was to benefit debtor & to save him 
from creditors’ pressure, there was no 
fraudulent preference.—Jte DROGHEDA 
& DisrTkict Co-OpERATIVE SOcIEeTY, 
Lrp. (1924), 68 I. L. T. 42.—IR. 

ag. Loan of stuck by directors to con- 
pany-——Mortgage of stock—Assignment 
of equity of redemption to directors.)--- 
MICHELL ¥. BOOTH, [1927] &. A. 8. KR. 
576.—-AUS. 


1914 (c. 59), 5. 44, enables res liquidator in a 
compulsory winding a eae recover payment 
from the person actually preferred. 

A private co., of whigh a father & son were 
‘the only directors & shareholders, was 
‘ordered to be wound up, & within the pre- 
ceding three months the son paid a sum of 
£1,503 odd into the co.’s bank to reduce an 
overdraft of the co. to secure which his father 
had given a guarantee. The liquidator 
claimed repayment of the sum as being 
a fraudulent preference within 1908 Act, 
s. 210, & a preliminary objection being 
raised that in any event no order for 
repayment could be made:—Held: the 
motive of the son in making the payment 
being to keep the business going, there was 
no fraudulent preference, & the summons 
must be dismissed.—Re STANLEY (G.) & Co., 
[1925] Ch. 148; 94 L. J. Ch. 187; 183 
L. T. 37; 69 Sol. Jo. 86; [1925] B. & 0. RK. 1, 


6756a. Order of county court.}—This ct. will not 


entertain appeals from county ct. orders, 
unless the order appealed against has been 
completed & an office copy is produced for 


our inspection (EvE, J.).—te PARKES GAR- |, 


AGE (SWADLINCOTE), Lrp., [1929] 1 Ch. 139; 
O8 J. J. Ch. 9; 140 L. T 
1]; [1928] B. & O. R. 144, D.C, 


6775. Add. Annotations :—Refd. Cornish Mutual 


Assce. v. I. BR. Comrs., [1926] A. O. 281; 
Greenberg v. Cooperstein, [1926] Ch. 657; 
Thomas v. Evans, Jon-s v. South- West 
Cn nipsreea Coal-Owners’ assocn. (1926), 135 
te 7% 


6823a. —-—— Motion to —— debenture.] — Ic 


PARK Wap & Co., Lirn., No. 6186a, ante. 


6857 . Add. Annotation : ~-Consd. Re Windsor Steam 


Coal Co. (1901), Ltd. (1928), 140 L. T. 80. 


- 6857a. —-—~.]—--A voluntary liquidator of a co. is 


not a trustee within Trustee Act, 1925 
(c. 19), s. 68 (17), & is not entitled to the 
indemnity given to trustees by sect. 30 (1).— 
Ite Winxpsor STEAM COAL Co. (1901), Lrp., 


T. 174; 465 7T. L. RB. , 


Cases 6746a—6858b. ENGLISH AND Empire DIGEST SUPPLEMENT. 


885; [1928] B. & O. R. 36; affd. on other 
grounds, [1929] 1 Ch. 151, C. "A. 


Annotation :-—Reld. Re Home & Colonial Insurance Co., 
[1930] 1 Ch. 102. 
6858a. ———_ When investigating proof.]—Re Home 


& COLONIAL INSURANCE Co., LTpD., No. 
6858b, post. 


6858b. Whether Hable for negligence—On wrongful 


admission of proof.|—The H. Co. entered 
into an agreement for reinsuring marine risks 
with the L. Co. Later, it was voluntarily 
wound up, & B., the liquidator, agreed the 
L. Co.’s claim for a large sum, & paid divi- 
dends in respect of the claim. Following the 
practice of the co., B., notwithstanding me 
rovisions of Stamp Act, 1891 (c. 89), & 

arine Insurance Act, 1903 (c. 41), treated 
the agreement & the claim under it as valid. 
After the dissolution of the H. Co. he was 
advised that he should have disallowed the 
claim, & the dissolution was annulled, but an 
action to recover the money was dismissed, 
as no nistake of fact by B. was proved. On 
=: misfeasance summons by a creditor of the 
:-—Held: (1) a liquidator in the voluntary, 
eindine up of a limited co. is not, apart 
from negligence, liable for wrongly admitting 
a claim by an alleged creditor; (2) the 
liquidator did not, in the circumstances, 
fulfil his duty of investigating the claim of the 
L. Co., & was therefore liable as for mis- 
feasance under Cos. Act, 1908, s. 215, for 
admitting the claiin of the L. Co. since it 
was in fact an invalid one; (3) the Arts. of a 
limited co. cannot amount toa contract 
between the co. & its liquidator, & he could 
not therefore rely on an Art. absolving 
officers of the co. from liability except for 
fraud; (4) the position of a liquidator 
examining a proof for admission or rejection 
in @ winding-up is the same as that of a 
trustee in bkpcy.; (5) in fixing the amount 
which a person liable for misfeasance under 
Cos. Act, 1908, s. 215, should be ordered to 
pay or contribute to the assets of the com- 
pany, the ct. has a discretion, &, in the 
special circumstances, the liquidator should 


[1928] Ch. 609; 97 L. J. Ch. 238 ; 72 Sol. Jo. 
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PART Hl. SECT. 36, SUB-SECT. 17. 


sk. Order of province.|—To enforce 
nn order of the ct. of another province 
nade under Winding-np Act the r 
trar should, on production thereof, 
enter it, without direction as an order 
of the Supreme Ct. of British Columbia 
& proceed upon it as an ordinary 
record of that ct.-te Homie BANK 
& WInvine-UP ACT, 
34 B.C. RK. 


or CANADA 
| 1925) A dL. R. 7543 
321.—-CAN. 


PART IIL. SECT. 36, SUB-SECT. 18.—C. 
t. Add “‘ revad. 14 8. C. R. 624.” 
sl. Order dismissing winding-up peti- 
tion. |} dite CANADA NATIONAL FIRE 
Unt: RANCH CO,, [1931]) 2 J. D. 2. Tat. 
‘CAN. 


PART UI. SECT. Da ‘gestae 18.— 


S. P. Re DOMINION SHIPBUILD- 
ae re Repair Co., Lrop., 926) 8 
D, L. R. 274; 59 0. L. R. 89.—OAN, 


PART III. bie th SUB-SECT. 18.— 


sm. Of directors appealing against 
order. }-——'The dircotors of a co. that was 
ordered to be wound up under Cog. 
Act retained In their bands certain 
moneys belonging to the co. & spent 
thon: on abn appeal filed by the co. 
against the or or of the winding up. 


The appeal was unsuccessful & there 
was no order of appellate ct., allowin 

the costs of the co.’s advocates out o 

the estate :—Held: the official iquida- 
tor could, under the directions of tho 

ct., allow the expenditure, If incurred 
hond ita’ & Ang to a reasonable extent.— 
tra OFFICIAL LIQUIDATOR 
(1928), 1. -R. 7 Ran. 34.—IND. 


PART III. SECT. 86, SUB-SECT. 19.— 


ae Of creditor—Obtaining charging 
order.}-——Re Picidmgh chad <a Co-OPERA- 

YIVE ELEVA Co., DAVIDSON »¥. 
Sy ANBON i (Sask) ), (1928] 2 W. W. R. 


Bp. slmount—Ap lication of K. B 
ride 951.]-—Although a petition for the 
sanding: “up of a co. under Winding- 
up Act, RS. C., 1927, is dismissed, it is 
a proceeding hae sald Act _& K. B. 

e 951, which limits certain costs to 
$300 & disbursements, does not apply 
thereto.— Re CANADIAN NATIONAL FTRE 
INSURANCE oS — bara tis s 1931) 
1Ww. W. RB, 2D. L. R. &875.— 


8Q. --——- Re CANADA NaA- 
TIONAL FIRE INSURANCE Co. (No. 2), 
{1931} 2 W. W. RR. §38.~-CAN. 


PART Ill. SECT. 86, SUB-SECT. 20. 
m i, ——— On powers of liquidator— 


46 





Power to complete formal act after 
dissolution of company.}—KRISi- 
NASWAMI NAIDU v. ANDI CHETTI (1927), 
I. L. R. 51 Mad. 681.—IND. 


q i. Grounds for granting or 
refusing. )}—Re ALBER rome 
LUMBER Co., THOMAS v. Lawson (B.C “), 
hoe 3 D.. L. R. 1126; [1927) 2 

. R. 662.—-CAN. 





PART III. SECT. 37, SUB-SECT. 3.— B. 


a i. Sufficiency of resolution. )— 
An oxtraordinary resolution for the 
belt up of aco., that it cannot “* by 

of tho paseing & enforcement 
ot. Prohibition Act continue its busi- 
ness’ is not the equivalent of the 
lp herd ooasty ton authorisec 
by Cos. Act, R. S. B. C., 1911 (ce. 39), 
8. 226 (3) as it at prior to Nov 
1917, to the effect that fhe co. eannot 
by reason of its Habilities continue - 
business.— Dunoan & GRay, Lp. 
SILVER SPRING elit 11925] i 
tas 724; {1925]3 W. W. KK. 675.— 





ad ii. cht aise pl providing for 
liguidator to’ act under supervision of 
directors.}-—Held: highly objection- 
able — PaRagHURAM DaTTaARaM SHAN- 
Dasani INDUSTRIAL BANK, 
wa (1988), 33 L R. Ind. App. 274.— 





be ordered to contribute, by way of com- 
pensation, only such a sum as would enable 
all creditors to be paid in full with interest at 
& per cent.—Re Home & CoLoniAL Instr- 
ANCE Co., Lrp., [1930] 1 Ch. 102; sub nom. 
Re Home & CoLONIAL INSURANCE Co., 
MAY v. BARHAM, 99 L. J. Ch. 113; 142 1. T 
207; [1929] B. & C. R. 85. 


6874. Add. Annotations :—Consd. Chibbett v. 
Robinson (1924), 132 L. T. 26; Mudd v. 
Collins (1925), 183 L. T. 186. Distd. Reed v. 
Seymour (1927), 11 Tax Cas. 625; Henry v. 
Foster (Arthur), Henry v. Foster (Joseph) 
(1931), 171 L. T. Jo. 289. Refd. Seymour 
v. Reed, [1927] A. O. 554; Benyon v. Thorpe 
(1928), 97 L. J. K. B. 705. 


6895. Add. Annotation :—Apld. Re Home 
Colonial Insce. (1929), 46 T. I. R. 658. 


6904a. By receiver—Liability of re- 
ceiver.|—THOMAS v. Topp, No. 4979a, ante. 


6924a. Claim by manager for loss of salary. | 
Re SNow (W. Rh.) & Co., Lrn. nhs 
Sol. Jo. 201. 

6934. Add. Annolation :---Refd. Re City Equitabl 
Fire Insce. Co., [19380] 2 Ch. 293. 


6986. Add. Cilalior:s :—130 L. T. 13 
B. & C. R. 1:43 affg. S. C. sub nom. Re 
WEBB (H. J.) & Co. (SMITHFTELD, LONDON) 
Lrp., [1922] 2 Ch. 369. 


Add. Annotations :—Refd. Re Winget, Burn 
7, Winget, [1924] 1 Ch. 550: Re Cockell, 
Jackson v. A.-G., [1931] 1 Ch. 380, C. A. 


6936a. Deduction of income tax from payment 
of interest by company on mortgage.|—A |. 
co. having mortgaged all its property & 
assets, subsequently passed a resolution for 
voluntary winding up. Between thi date of 
the mtge. & the commencement of the wind- 
ing up the co. made no profits, but paid three 
several sums by way of interest on the mitige. ! 
less income tax. The co. never paid or 
accounted for such deductions of tax to the 
Inland Revenue Comrs. :—Hcld: inasmuch 
as such deductions could not be said to 
answer the description of a tax ‘ assessed ”’ 
on the co. within 1908 Act, s. 209 (1), the 
Crown could not be treated as having any 
preferential rights over other creditors in 
respect of it, & there was nothing in the 
language of the sub-sect. giving any priority 
to the debt.—-Re LANG PROPELLER, LTD., 
(1927] 1 Ch. 120; 95 L. J. Ch. 516; 136 L, T, 
48; 42 T. L. R. 702; 70 Sol. Jo. 836; 11 
Tax C Cas. 463 11026] B  & C. R. 127, C. A 

PART m1. SECT. 87, SUB-SECT. ie: 6936 


atd. 

Payment to person purporting to , 

be "liquidator. }—-Where, after payment 

made to one purporting to be a liquida- 

tor, deft. discovered that the e. payce 
was not legally a lHquidator: 


& 











[1923] 








il. 


& co. 


a 1-6. A. 

incorporated in South 
Australia, went into voluntary llquida- 
tion in South Australia. 
debts (inter alia) to the Department of 
Agticultnre & the Railways Comr. in 


Vol. X.—Companies. Cases 6858b—698S8b. 


6986b. ———- Rates—Payment by director—pPre- 
ferential rights of director.] —- Re LAMPLUGH 
IRON ORE Co., No, 3105a, ante. 

6058. Add. Annotations :—As to (1) Refd. 1. R. 
Oomrs. v. Burrell, [1924] 2 K. B. 52. As to 
(2) Refd. Naval Colliery Co. v. I. R. Comrs. 
(1928), 188 L. T. 593. 

6965. Add. Annotation :—Consd. Collaroy Co. v. 
Giffard, {1928} Ch. 144. 

6974, Add. Citation :—[1923] B. & O. BR. 189. 
Madame Tussaud, [1927] 1 Ch. 657. Refd.I. R. 
Comrs. v. Burrell, [1924] 2 K. B. 52; Re 
Railways Act, 1921, Re Standard Charges 
Schedule (1928), 04 L. J. K. B. 364. 

6980. Add. BH :—Refd. I. R. Comrs. v. 
Burrell, [1924] 2 K. B. 52. 

6984. Add. Annotation :—As to i ae Collaroy 
Co. v. Giffard, [1928] Ch. 144. 

6986. Add. Annotation :—-As to (1) Consd. Collaroy 
Co. v. Giffard, [1928] Ch. 144. 


6987. Add. Annotation :—-Apld. Re Dominion Tar 
& Chemical Co., [1929] 2 Ch. 887. 


6988. Add. Annotations :~-Apld. Re Dominion Tar 


& Chemical Co., [1929] 2 Ch. 387. Refd. 
een v. eee Motor Co. (1927), 43 
rqN 4Q9 e 


6988a. No dividend declared.}]—The 
memorandum of assocn. of a co. provided 
that in the event of a winding-up the pre- 
ference shareholders should be entitled to 
receive in full out of the assets the amount 
of capital paid up on their shares, & also all 
arrears of dividend duc thereon at the date 
of winding-up. <A resolution was passed for 
the winding-up of the cc. in Apr. 1925, at 
which date no dividends on the preference 
shares had been declared or paid for over 
four years past. After the winding up there 
was a surplus sufficient to pay arrears of 
dividend due :—Held: no dividends having 
been declared betwoen 1921 & 1925, none were 
due, & the preference shareholders were not. 
entitled to be paid anything in respect of 
arrears.——Ite ROBERTS & Coopmr, Lrp., [1929] 
2 Ch. 363; 98 L. J. Ch. 450; 141 L. T. 636; 
[1920] B.& CLR. 74 

6988b. —-——- --—- -—— Right to payment without 
deduction of income tax.|---Where upon the 
winding up of a co. the preference share- 
holders are entitled to payment of all arrears 
of dividend, & there is a fund available for 
‘payment, they are entitled to receive the 











PART iI. SECT. 37, SUB-SECT. 9.—A. 


sn, estraint of distritntion— At 
instance of lessor—Until covenant to 
build completely ALLS py cM etait 
lease with con- 
IGTORIA STREET 


Tho co. owed 


standing assignment o 
sent of lessor.j—-HKe 


. | South Australia :— Held: in the wind- > 
eble—-Duncay & Guay, a gl aa plic ing-up, these bts took priority as de berate Maer) ON a. 1 hee a 
SILVER SPRING BREWERY, (1925] 4 | owing to the Crown. The co. w NZ. , 
D. L. R. 724; [1925} 3 W. W. R. 676.— | owed debts to the Railways Comrs. of 
CAN. " A New South Wales & Queensland :— | PART III. SECT. 37, SUB-SECT, 9.—B. 
Held 6949 {. Ligquidatur’s remuneration 


were duc to the Go 


PART ill. SECT. 87, SUB-SECT. 8. States, & 
6936 i. Peli babe debts—~Croun | equally with 

debts.J}—-A co., which had given a 

m to the Crown under Fruit 


mtge. was transfe Wales :—Held: 


Advances Account went into voluntary 
pe pence —t bal veep debt 
had prior Cage ABMAN UIT PacKING 
arenes ‘ia. » (1927) N. Z L. R, 
5 Pee > Ty 


with 


officers — Ti 


(1928), 3 


: in the winding-up, these debts 
vts. of 


were entitled 
the d 
tioned. The co. also owed debts to 
officers who were carrying out their 
contracts of employment in New South 
in the winding-u 
these servants were entitled to priori y 
the South 
COMMONWEALTH AGRI- 
ooeal Paces ENGINEERS, Lrp. 
. R. 342.—AUS. 


the two 


& costs— Realisation of security belong- 
af to debenture-holders.)—The costs of 
eee properly incurred by him 
any property pompEee 
ie ‘- security belonging to debenture- 
holders are payable out of the amount 
go realised upon such securities, but 
the remaining costs of the liquidator 
must be borne by the free assets, if 
any, of the co.—-He WiLus ©. Ray- 
MOND, LTD. eu LIQUIDATION), [1928} 
N. Z L. R. 115.—N.Z, 


to priority 
ebtsa above men- 


Australian 
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full amount of the dividends in arrear with- 


out any deduction of income tax, in priority 
to any payment to the ordinary shareholders. 
—Re Dominion Tar & CuemicaL Co., Lrp., 


[1929] 2 Ch. 387; 98 L. 
L. T. 15; 45 T. L. 
C. R. 71. 


6989. Add. Annotation :—Consd. Collaroy Co. v. 


Giffard, [1928] Ch. 144. 


6989a. -]—A co. 
shares, 








R. 601 ; 


J. Ch. 448; 142 


[1920] B. & 


issued preference 
which entitled the holders to a 


fixed cumulative Deelorenee dividend in 


priority to the or 


inary shares, 


but not 


6989b. 


conferring any priority as regards capital. 
By the arts. of assocn. it was provided that 
subject to the rights of members entitled to 
shares issued upon special conditions the 
profits of the co. should be divisible among the 
members in proportion to the amount paid 
up on the shares held by them respectively. 
The co. was wound up voluntarily & the 
liquidator having paid all dividends & debts, 
& returned the whole of the paid-up capital 
to the shareholders, there commaiied’ surplus 
assets :—-Held: (1) as long as the co. was 
a going concern the preference sharcholders 
were entitled only to the preferential dividend, 
but on the voluntary winding up this pre- 
ference was determined, & thenceforward 
the preference shares retained no preference 
or priority over the ordinary shares; 
(2) according to the constitution of the co. 
' the prima facie presumption in favour of 
equality of distribution amongst all the 
shareholders ought to obtain, & the surplus 
assets, including deposit interest, would be 
distributed amongst all the shareholders 
pro rata in proportion to the amount paid up 
on their shares._-e MADAME TussauD & 
Sons, Lrp., [1927] 1 Ch. 657; 96 L. J. Ch. 
328; 187 L. T. 516; 43 T. L. R. 289; [1927] 
3. & OC. R. 112. 
-]-—-By the memorandum & arts. 
of assocn. of a co. it was provided that the 
preference shares should ‘‘ confer the right 
to a fixed cumulative dividend ’’ at a certain 
rate, ‘‘ & shall rank, both as regards dividends 
& capital, in priority to the ordinary shares.”’ 
By the arts. it was provided in the same terms 
as to the dividends, & that the preference 
shares should ‘‘ confer the right in a winding 
up to repayment of capital in priority to the 
ordinary shares ’’ :—Held: the full rights of 
the holders of preference shares, both as to 
dividends & capital, were delimited by the 
contract between them & the co., & they were 
entitled to no further rights ; = he being 
said in the contract as to surplus assets, in 
the event of a winding up they were not 
entitled to share in any surplus assets.— 
CoLLAROY Co., Lip. v. GIFFARD, [1928] Ch. 
144; 97 L. J. Ch. 69; 138 L. T. 321; [1927] 








7043a. —— 


rr a NN RRR Seer 
: 


7074. Add. Annotations: 


B. & C. R. 217. 


7014a. —-—— Validity of winding-up order in ques- 


tion.|—-The validity of a winding up cannot 
be questioned on a motion in the winding 
up, but must be challenged in independent 
proceedings.—Re EMPIRE BUILDERS, LTD., 
Re Transvaat UNITED Trust & FINANCE 
Co., Lrp. (1919), 88 L. J. Ch. 459; 121 
L. T. 238; 63 Sol. Jo. 608. 


7034. For the paragraph in the original volume 


substitute the following paragraph :— 


—— Judgment after winding up—Right of com- 


pany to recover money from third party based 
on company’s liability to judgment creditor— 
No ground for not staying execution.|—The 
manager of a co. fraudulently & without 
authority accepted bills of exchange in the 
co.’s name, & upon those bills the co. was 
sued to judgment by the holders. After 
the commencement of the action the co. went 
into voluntary liquidation. The co. sub- 
sequently recovered judgment in an action 
against a third party for damages for having 
wrongfully facilitated the commission of the 
above fraud, & for having thereby rendered 
the co. liable on the bills. The judgment 
creditors in the first action then sought to 
attach under a garnishee order the money so 
payable to the co. by the third party. Onan 
application by the co. to stay the garnishee 
proceedings :—Held : where a judgment is 
recovered against a co. which is in voluntary 
liquidation the invariable practice of the ct. 
is to stay execution of the judgment unless 
there are very exceptional veasons for 
exercising its discretion otherwise, & the fact 
that the only right of the co. to recover the 
money claimed from the garnishees was based 
upon the co’s liability to the judgment 
creditors was not such an exceptional cir- 
cumstance as to take the case out of the 
general rule.—ANGLO-BALTIC & MEDITER- 
RANEAN BANK v. BARBER & Oo., [1924] 2 
K. B. 410; 93 L. J. K. B. 1135; 182 1.0.1; 
[1924] B. & C. R. 224, C. A. 


Preferential debts exceeding 
assets.|.— Re SoutH RHONDDA CoLLiEny Co. 
(1898), Lrn., [1928] W. N. 126. 


.|-—Ne NATIONAL Stores, Ln. 





44a, 
(1898), 42 Sol. Jo. 740. 
7064. Add. Annotation :—Refd. Cotter v. National 


Union of Seamen, [1929] 2 Ch. 58. 


-—~ Consd. Agricultural 
Wholesale Soc. v. Biddulph & District Agri- 
cultural Soc., [1925] Ch. 769. Refd. Re Wilts 
& Somerset Farmers, (1928] Ch. 809. 


7076. Add. Annotation :-—Refd. Wall! v. Exchange 


Investment Corpn., [1926] Ch. 148. 


7082. Add. Annotation :—As to (1) Refd. Cotter vw. 


National Union of Seamen, [1929] 2 Ch. 58. 


7088. Add. Annotation : — Consd. Agricultural 


7001. Add. Annotations :-—-Distd. Re Stanton, Hogg 
v. Maule (1927), 44 T. L. R. 118. Refd. 


Stanton, [1928] 1 K. B. 464. 
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PART II. ‘SECT. 87, SUB-SECT. 10. 


oi, To give directions lo liquidutor 
—-What ns rehstag be submitted. }— 
Re HAMILTON & Co., LTD. (IN LIQUIDA- 
TION), [1928] N. Z. L. R. 419.—N.Z. 


PART III. SECT. $7, SUB-SECT. 11.— 





sp. Power of court to order stay— 


Re re eee ee SEE, es ersten = tee, 


Under Indian Companies Act, ee 
a. 215.}—Re SRr YoGasHRam PHA 

Lrp. (IN EQUATIONS ie 
Mownan LAL Menta (1927), I. L. R. 


Wholesale Soc. v. Biddulph & District Agri- 
cultural Soc., [1925] Ch. 769. . 


7102. Add. Cifation :—130 L. T. 256. 





MACY, 
50 All. 482.—IND. 


PART III. SECT. i vara 13.— 


t. Whether member of old company.) 
es 1917 a deed to carry into effect 
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mee at eee ee ee Be a ra rr te te SLOAN oA 


a schome of amiaerion habe drawn 
up, but it was never in fact rogistered 
nor executed, although ite terms were 
actually carried wuts in ot the great 
majority of shareholde in the co. 
surrendered their chetos” & roreived 
others in exch - In 1924 certain 
of these shareholders held a meeting 
& appointed two of their number as 
liquidators & attempted to assume the 


7161. Add. Annotation :—Refd. Soc. Anon. 
Pecheries Ostendaises v. Merchants Marine 
Insce., [1928] 1 K. B. 750. 


7168. Add. Annotation :—Refd. Morris v. Harris, 
[1927] A. C. 252. 


7169. Add. Annotation :—Refd. Morris v. Harris, 
[1927] A. C. 252. 


7174a. ——— Mode of application for order.)— 
(1) Where a co. has been dissolved, & on the 
subsequent discovery of assets a motion is 
made under 1908 Act, s. 223 (1), to declare 
the dissolution void, notice of the motion 
ought to be given to the Treasury Solr., 
since on dissolution the undistributed assets 
pass to the Crown as bona _ vacaniia. 
(2) Under sect. 242, as to removal! of defunct 
cos. from the register, the same practice 
should be adopted where there are undis- 
tributed assets—He Home & COLONIAL 
INSURANCE Co., Ltp. (1928), 44 T. 1.. R. 718, 


7177a. Effect of.|—-An order of the ct., 
declaring the dissolution of a co. to have 
been void, does not affect the validity of 
proceedings taken during the interval between 
the dissobution & its avoidance.—Morris v. 
Harris, [192°] A. ©. 252; 96 L. J. Ch. 258; 
136 L. T. 587 . [1927] B. & C. R. 65, HW. Ih. 


7269. Add. Annotation :—Refd. Houghton  v. 
Nothard, Lowe & Wills (1927), 44 T. L. R. 76. 


7870. Add. Annotation :—Refd. Kirby v. Wilkins, 
[1929] 2 Ch. 444. 


7871a. ——— Scheme involving reduction of capital 











—Modification of rights of different classes of 





| 
| 


7398a. 


Vol. X.—-Companies. Cases 7161—7407a. 


shareholders.|—Re OpHAMsS PruEss, Ltn., 
{1925} W. N. 10. 
7874a, —-—.}—Re Stan THA Comrany (1930), 69 


L. Jo. 80; 169 L. T. Jo. LOL; [1930] W. N. 4. 


7882a. ——— Scheme involving reduction, reorgani- 


sation & increase of capital.) — Re WALTERS 
(STEPHEN) & Sons, Lrp., No. 839a, ante. . 


7385a. Discretion of court as to acquisition of 


shares -of dissentient shareholders-—Terms 
must be adequate & reasonable.|]-~Upon a 
petition to sanction a scheme of arrangement 
& amalgamation under Cos. Act, 1029 (c. 28), 
s. 155, the ct. has power tea determine the 
terms upon which the shares of shareholders 
who have dissented from the scheme approved 
by the majority shall be acquired, notwith- 
standing that since the original offer was 
made the scheme has been superscded by a 
later amalgamation which has absorbed the 
{transferee co., & the fact that petitioners 
cannot offer to the dissentients the original 
shares accepted by the majority makes no 
difference to the jurisdiction of the ct., which 
is only bound toa decide whether the terms 
offered are adequate & reasonable, & if not, 
to substitute such other terms of purchase as, 
in its discretion, are fair & just..-—dte CASTNIER- 
KLLNER ALKALI Co... Lirp.. [1930] 2 Ch. 


349: 99 DF. Ch. 4s ddd dl. TT. 2a: 46 
Ro. Re Soe. 
------ Acquisition of shares of --Discretion 


of court.|--Me  CASTNER-K&LEUNER ALKALS 
Clo., Lirh., No. Tbsda, ante, 


7407a. —-—- Omission to advertise—-Sufficient 
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direction of the liquidation :—Held: 
the sharcholders, who in 1917 had 
relinquished their shares, accepting 
shares in the other cos. in exchange, 
had ceased to be either shareholders 
or contributories & had no right to 
take any part in the management of 
the co.’s atfairs.— HUNTER v. DAMODAR 
Das (1924), I. L. R. 46 All. 759.—IND. 


PART Ill. SECT. 37, SUB-SECT. 13.— 


o. Add “* reved. 1 O. L. R. 480." 


pi. On contract-—To pay commission. } 
~—BRTHEL v. AUTOMATIC TOTALISATORS, 
LTn. (1927), 28 S. R. N. S. W. 763 
affd. 1 A. L. J. 386.—AUS. 


sv. On right of shurcholder in old 
company—T'o contingent asset realised 
after reconstruction.|—-ANDERSON 1. 
NOR-WEsT Motors, {1929] 2 D. L. R. 
1753; 1 W. W. kt. 804; 24 Alta. L. 1. 
90.—CAN. 


PART III. SECT. ate SUB-SECT. 14.— 


sw. Avoidunce—Jurisdiclion to order 
— For limited urnose only.J— A 
co. went into voluntary liquidation, 
& was dissolved. Thereafter intima- 
tion was received from the Inland 
Revenue that a sum was repayable to 
the co. in respect of excess profits 
duty, & a petition was presented to 
the ct. by the co. & the liquidator 
for an order declaring the dissolution 
of the co. to have been void, for the 
purpose of the exercise by the liquidator 
of authority to receive the payment & 
to grant receipt therefor :—Held: it 
was incompetent under 1908 Act, 
8s. 223, to declare the dissolution of a 
co. void for a limited purpose only. 
The petition was amended by the 
deletion of all referenct to the purpose, 
& the ot. granted it as amended.—He 
CHAMPDANY JutTre Co., Lrpv., [1924] 
Ss. Cc. 209.——SCOT. 


sz.-———- Appliculion more than two 


vears after dissolution.}—Kight years 
after, a 30. was dissolved by order 
of the «ct., if was discovered that the 
liquidator had not dealt with a feu 
held by the co. Tho suporior & the 
liquidator presonted a petition crav- 
ing the ct. to declare the dissolution 
void, & to authecrise the liquidator to 
grant a disposition of the feu ad 
erpetuam remanentiam tn favour of 
he superior. The ct. refused the 
order craved. —MACDONALD’s (LORD) 
CURATOR, [1924] 8. C. 163-4,.--SCOT. 


sb, —-— -)}—-A co, was dis- 
solved for the purpose of recoustruc- 
tioa afler the Hquidator had entered 
into an agreement for the transfer of 
the assets, including cortain heritable 
property, to a new co. The new co. 
entered into possession of the heritable 
property, but did not obtain a con- 
veyance, & itself subsequently went 
into liquidation. More than two ycurs 
after the dissolution of the old co., 
& potition was presented to the ct. by 
the liquidators of both cos. praying 
the ct. to declare the dissolution of the 
old co. to have been void, & to empower 
the Hquidator of that co. to grant such 
titles as might be requisite tu vest the 
heritable propert n the new co, 
The ct. refused the order craved.-— 
FORTO SHIPBREAKING Co., LTp., PETI- 
TIONERS, [1924] S. C. 489-90.—SCOT. 





PART III. SECT. 37, SUB-SECT. 15.— 
A. (b) iil. 


e i. .+}—Held: in the absence 
of proof that creditors’ righta or those 
of the contributories would be preju- 
diced by the voluntary winding up, 
applications for compulsory winding up 
must be dismissed.—-SansaR CHAND v. 
KARAM CHAND (1925), I. L. KR. 6 Lah. 
340.—IND. 


PART IIL. aah Gay SUB-SECT. 15.— 


(0) 


sd. Handing over of books by 
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voluntary to compulsory liquidator-—~ 
Lien of voluntary liquidator over books.) 
—e STocnrpripar & Co., Lirp., (1923) 
N. 4. L. R. 221.-—-N.Z. 


PART III. SECT. 39, SUB-SECT. 1.—B. 


i. ~—-- Preferenttal treatinent of 
rredilur.J--Whero a co. proposed «a 
schome of arrangement, under which 
ao bunk appeared to be aecured to tho 
oxtont of 208. In the pound :-—-J/leld: 
the aebetme was not one which, in view 
of the apparent preferential treatment 
necorded to the bunk, the ct. should 
sanction.—~-LAINIBRE bE ROURAIX v, 
GLEN GLove & Hoeterny Co., Lrp., 
jluegeps CC. Vt—SCOT. ° 


PART JI). SECT. 39, SUB-SECT. 1.---D. 


7387 fi. The ct. refused to 
approve of a scheme of arrangement 
proposed by the insolvent debtor, 
an incorprated co., & accepted by a 
majority of its creditors, whereby the 

referred & secured creditors were to 

3) rg by debtor, & the unsecured 
creditors paid in full by the alletment 
& issue to them of fully paid-up pre- 
ference shares in the debtor co. or in 
& new co. to be incorporated. The 
scheme was not. one which should be 
forced upon an unwilling croditor.— 
Re Linpnens, LTp. (1921), 64 D. L. RR. 
a © §610.L.K.116; 2C.B. R. 49.-—- 





PART Il. SECT. 39, SUB-SECT. 1.—_ 
F. (a). 


7399 li, --— --—— -.}—Where a 
bank, being a secured creditor, im- 
properly voted with the unsecured 
creditora :-~Held: in the absence of 
the bank as a voting creditor, the 
necessary three-fourths in value would 
not have been obtuined, & the pro- 
cedure had not complied with 1908 
Act, 8. 120 (2).— LAINLERE DR ROUBAIX 
». Gun Grove & Hosirry Co., LTv,, 
{1926} S. C. 01.—SCOT. 





Cases 7407a—7482a, ENGLISH AND Empire Dicxst SUPPLEMENT. 


majority present.|—Where there wad an in- 
advertent omission to advertise a scheme of 
arrangement under 1908 Act, s. 120, but it 
was satisfactorily proved that thirty out of 
thirty-one shareholders of the co. had 
received the notices :—Held: the meetings 
had in substance been held in manner pre- 


' geribed, & the ct. would not insist on further 


convened. <7 m ANGLO- 


meetings being 
. (1924), 


SPANISH TARTAR REFINERIES, Lrp 
68 Sol. Jo. 738. 


7409a. ——-.]|—(1) Proxy papers to be used at 


7462a. a 
‘against a joint stock banking co 


meetings to consider schemes of arrangement 
should follow the form settled by the judge, 
which empowers the proxy “ to vote for me 
& in my name [ ] the said scheme either 
with or without modification as my proxy 
may approve,” & contains opposite the bl 

a@ mar note as follows : : “Tf for, insert 
‘for,’ if againet, insert ‘ against,’ & strike 
out the words after ‘ chine” & initial altera- 


7452b. 


tions.” Proxies not according to this form 


‘will be properly rejected. 


(2) On a scheme of arrangement being 
Sanctioned. the ct. refused to re-appoint 
the original trustees for the debenture- 
holders, it having been proved that they had 
refused to give information to the debenture- 
holders as to the trust estate, & had in fact 
acquired debentures from their cestuis que 
trust at inadequate prices, & not in their 
own names, but in the names of cos. con- 
trolled by them.—Re Maaap1 Sopa Co., Lrp. 
(1925), 04 L. J. Ch. 217; 41 T. L. ane 297 ; 
69 Sol. Jo. 865; [1925] B & OC. R. 7 


7452a. Notice of motion to be given to Lateran 


Solicitor-—— Where undistributed assets.]—Re 
Home & OOLONIAL INSURANCE Co., LTD., 
No. 7174a, ante. 


Filing of affidavit of notice.}—PrAc- 
a. Note, [193] ] W. N. 1993; 172 L. T. Jo. 
299. 





Part 1V.— —Banking ne 





Defences available—Liability for 
calls.}——Assumpsit on ®& money cena 

ea, 
after setting out the deed of settlement, to 
which pltf. was a party, a set-off for calls 
due on shares held by pltf. Replication, 
‘* not indebted ’’ :—Held: ‘1) the replication 
was bad, the set-off being founded entirely 
on the deed; (2) the plea was good.— 
MILVAIN v. MATHER (1850), 56 Exch. 56; 1 


Annotation : 
18 Jur. 552. 
7479. Add. Annotation :—Consd. Spencer v. Ash- 


Annotations : —-Distd. P 
467. 


lL. M. & P. 220; 19 L. J. Ex. 227; 14 
L. T. O.S. 446; 155 BE. R. 24. 
—Generally, Refd. Smith v. Trowsdale (1854), 


worth Partington (1925), 94 L. J. K. B 447. 


7479a. ——.]—BARCLAY v. PEARSE (1884), Times, 


Aug. 4, 0. A 
Perry v. Barnott (1885), a on B.D. 
Apld. Seymour v. Bridge (1885), 14 Q. B. D. 460. 


Part V.—Insurance Companies. 


7482. Add. Annotation :—Refd. Jacobs v. Batavia 


a aioe Plantations Trust, [1924] 2 Ch 


7482a. Power of company to vary rate of interest 





PART III. aa (oh SUB-SECT. 1.— 


Where proxies lodged by creditors 


on loans to policy-holders.j—In an action by 


af. Time for dging. ditora’ 
proxios nook neod not be lodged at any par- | 47.—IR 
ioular date sl. Effect of.}—Where 


‘‘ restored to’ the register in accord- | 1 
ance with sect. 5 (4). { 
Brirox & EstTatr Co., LTp., (1926] N. 


—Re CLONARD 


defaulted in complying with Cos. at 


a policy-holder against an insurance co. for a 
declaration that the co. were not entitled to 
charge more than 4 per cent. interest on 
sums advanced on sccurity of their policies, 
pltf. based his case on an alleged collateral 





D R. 1156; 32 B. C. KR. 56; 
1923] 1 _ W. R. 880; 3 C. B. R. 


PART V. SECT. 1. 
st. Grounds for granting or refusing 


a oo. has 


within forty-oight hours of a mee gs. 80-85, & its letters tent. have | licence— her com y carry 

to ap Lk a scheme of he laine been revoked & cancelled, & the default | business Ac fauh Re At Risk 
had lowed :—Held the | can be waived by showing that it was | INSURANCE AGENCIES, LTD. (B. C.), 
rejection ¢ of the proxies was wrong.— duo to inadvertence, accident or [1927] 3 


LAINIBRE DK RoOuBAIX v. GLEN pu 
& Hosiery Co., Lrp., (1926) &. C. 91. 
—BSCOT. 


PART III. SECT. 40, SUB-SECT. 2.—A. 
1449 v. —-—— ——.]-—-A oo. formed 

for the purpose of ener 

which, having discontin sous 

had been struck off the register, 

. applied for an order to have its name 


restored erage the main ground of 
rb application b cing that tabs 
from bevora pts 


the application should 
CnoaRLEs ee Lip., [1927] e C. 
130.—SCOT. 


of. —-— Dir iasolution of company on 
non rated ane Ue wilh atatutory faor- 

ities. )}-——A 00. which failed to comply 
with Cos. (Reconatitution of Reoores) 
Act (N.I.), 1923, & was thoreu 
dissolved, may be * replaced on’ & 


lect, ane revocation is not complete 
but the revival of 


interrupted, — ellie Seer rah NE 
NATIONALE 0. {1936 : 
D.L. R. ae (oda) 2 W. ‘Ww. R771 

36 Man. L. 


PART IV. SECT. 4. 

sn. Position of depositors.}—If a 
co. is ope of the power to receive 
money on auldatia then in a subsequent 
pepe? liquidation of the oo. the 
depositors claiming for moneys on 
- | dapostt pri prior to ita losing such powers 
in full, before depositors 

claiming ae daportta made after it lost 
wers. Withdrawals made by 
one of the second class of depositors 


ho be appropriated by the ct. to his 


deposits mate before the loss of such 
wers.—te NIPPON EKINYN 
Erp, Ex p. TOTARO Fogino, (1993) 


50 


teed 3 af L. R. 245; 
—CAN. 


7488 i. pees freee directors to contract— 
Contract to stand surety for debt due by 
third party.j—Held : enot within the 
co.’s arts. of assocn.—HINDUSTAN 


ORE 
BaNK, LTD., "QUTRANWALA (1927), 
LL. R98 Lah. 3 —IND. 
sx. S§ of * ineurance— 
Santa o aller annual statement oF 
y.J—Re Sun LIFE ASSURAN 
OO. wit 4D. L. R. 287.—CAN. 
sy. Power to write off sap hea oa 


of Po }--The power conten 

sect. 70 of ce Act, R.8. C., 19ny 
101), of wrt off td-up ype ital 
s not limited’*to the ting 0 the 


 Laehaet amount of ‘the lost. eapital —_ 

CANADA iy he a INSURANCE 
Co., [1930] 3 W. W. R. 4D. L. BR. 
572; 39 Man. L. R. ise ie B. R. 
21.—CAN. 


contract or on established practice :—Held : 
there was no collateral contract, & the 
practice proved was to make loans at the 
rate of interest fixed by the board, & not to 
charge one fixed rate for all time.—THISELTON 
v. COMMERCIAL UNION ASSURANCE Co., [1926] 
Ch. 888; 95 L. J. Oh. 447; 186 L. T. 114; 
70 Sol. Jo. 892. 


7485a. Companies to which Assurance Companies 
Act, 1909 (c. 49), applies—Employers’ lia- 
bility insurance company—Carrying on busi- 
ness outside United Kingdom——What Is.]— 
The above Act applies to employers’ liability 
insurance business carried on in the United 
Kingdom, though the risks run, & the lia- 
bility insured against, originated outside the 
United Kingdom, as sect. 33 (1) (i) of the 
above Act refers to the place where the 
business is carried on & not to the place 
where the risks are run, the act of issuing the 
policies constituting the carrying on or 
transacting business.—Re UNITED GENERAL 
COMMERCIAL INSURANCE CORPN., [1927] 2 Ch. 
51; 06 L. J. Ch. 231; 136 L. 'T. 653; 71 
Sol. Jo. 141, C. A. 

Annotation :—Refd. First Russian Tnsce. v. London & Lan- 

cashire Insce., (192s) Ch. 922, 

7490a. Reinsurance of fire risks.] — The 
business of rcinsuring {ire risks is fire insur- 
‘ance business within Assurance Companies 
Act, 1909 (c. 49), & a foreign co., which car- 
ries on the business of reinsurance of fire 
risks in the United Kingdom, but does not: 
otherwise carry on insurance business in 
Iingland, is bound to deposit with the Pay- 





master-General the sum prescribed by s. 2- 


(1) of the Act.—-FORSIKRINGSAKT. NATIONAL 
(OF COPENHAGEN) v. A.-G., [1925] A. C. 689 ; 
94 L. J. K. B. 712; 1838 L. '). 2523 41 
T. L. R. 473; 69 Sol. Jo. 543; 80 Com. 
Cas. 252, H. L.; affg. S. C. sub nom. A-C. 
v. FORSIKRINGSAKT. NATIONAL (OF OOPEN- 
HAGEN) (1924), 93 L. J. K. B. 679, C. A. 
Annotations :—Refd. First Russian Insce, v. London & 
Lancashire [nsce., [1928] Ch. 922; Jt National Boncfit 
Assce., Ex p. Iinglish Insce., [1928] Ch. 74. 
7493a. ——— —--—- -——-- R.S.C., Ord. 50, r. 2 (8).]— 
Re CANADA LIFE ASSURANCE Co, (1930), 167 
L. T. Jo. 156; [1929] W. N. 46. 


7498. Add. Annotation :—Refd. Ive 

Income Insce., [1929] 1 Ch. 262. 

7508a. --———  --——- --—-.] —- He UnirEep BuiIrisit 
INSURANCE Co., No. 7526a, post. 

7526a. —-—-.]—-Where an assurance co. having 

power under its memorandum of assocn. 

to transfer its business or any part thereof 

to another co. has agreed to transfer all its 

life business to another assurance co., & the 

proposed transfer has been sanctioned by the 

ct. upon a petition presented under Assurance 

Companies Act, 1909 (c. 49), s. 13, & all 

statutory requirements in connection with 

the transfer have been duly complicd with, 

the effect is that all liability of the transferring 

co. towards its policy holders is completely 

PART V. SECT. 5. 

sa. British company doing busincss in 

Trish Free State.}—A British insurance 

co. doing business in the Irish Free 


State after Dec 1922, clalmed not to 
be Mable to make any depoalts in the 


Profits & 


in England :—H 


with in 1914, when doposits were made 

ela: the co. was 
bound to make such deposits in the 
Irish Free State.—WESTERN 


LIAN INSURANCER Co., LTD. v. A.-G. & 
MINISTER FOR INDUSTRY & COMMERCE, 


Vol. X.—Companies. Cases 7482a—755la. 


discharged, & the ct. can order payment out 
of the deposit moncy to the transferring co.— 
Re UNITED Britisu INSURANOH Co., [1929] 
2 Ch. 480; 98 L. J. Ch. 444; 142 L. T. 12. 


78636. Add. Annotation :—Refd. He National Bene- 
fit Assurance Co., [1931] 1 Ch. 46, 


7542a. ——.]—Re BRITANNIC 
ASSURANCH Oo., Lrp. & ASSURANCE OoM- 
PANIES Act, 1909 (1927), 71 Sol. Jo. 729. 


7549. Add. Annotation :—As to (1) Refd. Cornish 
Mutual Assce. v. I. R. Comrs., [1926] A.C. 281. 


7551a. Winding-up of reinsurer—Claim against 
insuring company—Set-off.]—By a treaty of 
reinsurance dated Apr. 18, 1920, between two 
insurance cos. the reinsurer accepted a share 
of all insurances accepted by or renewed by 
the insuring co. in its fire department. By 
Art. VIII. of the treaty the insuring co. was 
entitled to retain & accumulate out of money 
due to the reinsurer a sum equal to 40 per 
cent. of the share of all premiums credited 
to the reinsurcr in the first year, this sum to 
remain as @ deposit to secure the due per- 
formance of the reinsurer’s obligation. The 
insuring co. was to be entitled to retain the 
deposit, or any balance remaining after 
satisfying any obligation in respect of which 
the reinsurer might make default, until the 
determination of the agreement, paying the 
reinsurer interest at 34 per cent. per annum 
on any part of the deposit; not used in manner 
aforesaid. By Art. IX. the agreement was 
immediately determinable by notice on the 
reinsurer going into liquidation. On Jan. 31, 
1922, the reinsurer presented its own winding 
up petition, & on Feb. 1, 1922, the insuring 
co. gave notice determining the agreement. 
On Feb. 14, 1922, a compulsory order was 
made for the winding up of the reinsurer. 
After all obligations under the treaty had 
been satisfied, there remained in the posses- 
sion of the insuring co. a sum of over £8,000 
out of the deposit & a sum of accrued interest. 
The liquidator of the reinsurer took out a 
summons for a declaration that the insuring 
co. was bound to pay over the deposit & 
interest in full. "The insuring co. claimed to 
be entitled to set them olf against sums due 
to it from the reinsurer under other treaties 
& policies of insurance & reinsurance :— 
Hleld: (1) the interest was a debt due from 
the insuring co. to the reinsurer & fell there- 
fore within Bkpcy. Act, 1014 (c. 5V), 8. 31, 
as being one of a number of mutual credits or 
debts arising between the parties, & that 
there was therefore a right of set-off in regard 
to it; (2) the deposit being money banded 
over to the insuring co. for a specific purpose, 
the balance remaining after satisfying the 
specific purpose continued to be excluded 
from the course of account between the 
parties & could not be the subject of a set-off. 
—Re Ciry EQUITABLE FIRE INSURANCE Co., 
Lrp. (2), [1930] 2 Ch. 203; 99 L. J. Ch. 536 ; 








3D. i. KR. 289; [1927] 2 W. W. R. 
348 , 36 Man. lL. Rh. 549.-—CAN. 
PART V. SECT. 8, SUB-SECT. 4 —-A. 


ci. Dominion Winding-un Ael. } 
—He CONTINENTAL FE & CasfUALTY 


AUBTHRA- 





i 5 09.—IR. 
rish Free State in consequence of | [1926]1.R.57; 591. L. TI Co., [1924] 1 W. W. BR. 132.—CAN. 
Constitution & Adaptation of Enact- 7498 i. Application vf deposit on | Cae - 
ments Act, 1922, art. 73, & External | winding up.|—He NaTiONAL BENEFIT (6 ik ——— ——. }-—dee CONTINENTAL 
Cos. Adaptation Order, 1923, on the | ASSUBANCE Co., Lrp., PactFio GREAT | Fine & Casualty Co,, (1924) 1 W. W. R, 


ground that the Act had been complied | EASTERN Ry. 


Co.’8 CASE, 
51 


{1927} | 1089.—CAN. 


Cases 7551a—7650. ENGLISH AND Empire DIGEST SUPPLEMENT. 


143 L. T. 444; 

7598. Add. Annotation :—Refd. Biddulph & Dis- 
trict Agricultural Soc. v. Agricultural Whole- 
sale Soc. (1926), 95 L. J. Ch. 576. 


7600. Add. Annotation :—As to (2) Consd: & Apld. 
Re Profits & Income Insce., [1929] 1 Ch. 262. 


7609. Add. Annotations : — Consd. cultural 
Wholesale Soc. v. Biddulph & District Agri- 
cultural Soc., [1925] Ch. 769. Refd. Hole v. 
Garnsey, [1930] A.C. 472. 

7211a. Former actuary—In receipt of pension.] 

n the resignation of the actuary & 
secretary of an insurance co. which, in 
addition to other branches of insurance 
business, carried on the business of ordinary 
life assurance, both by the issue of policies 
upon human life & by the granting of annuities 
upon human life, the directors passed a 
resolution granting him a pension. The co. 
wos subsequently ordered to be wound up 
compulsorily, & the late actuary, having 
lodged a proof in respect of his pension, died 
before the proof was dealt with :—Held: 
that the annuity was an annuity within the 
meaning of the Assurance Cos. Act, 1909 
(c. 49), & must be valued, as at the dats 
of the winding-up order, in the manner 
indicated in that statute——He Prorits & 
INCOME INSURANCE Co., [1929] 1 Ch. 262 ; 
98 I. J. Ch. 155; 140 L. T. 5263; [1929] 

('B. & O. BR. 17. 

7612a. j—Held : the liqui:'ator had rightly 
rejected a proof, in that the contract in respect 
of which the proof of debt was advanced, was 
a contract of marine insurance & no stamped 
policy was issued as required by law, so that 
the contract was invalid.—ENGLIsH INSUR- 
ANCE Co. v. NATIONAL BENEFIT ASSURANCE 
Co. (OFFICIAL RECEIVER), [1929] A. C. 114; 
. L. J. Ch. 1; 140 L. VP. 763 [1928] B. & 

R. 67, H. L.; affg. S. C. sub nom. 4 
NcHOMAL BENEFIT ASSURANCE Co., Ex 
ENGLISH INSURANCE Co., [1928] Ch. 74, C. A 


Annotations -—Distd. Re Norske Lloyd Insce., [1928] W.N. 
99. Refd. Re Home & Colonial Inace. (1929), 45 'T. L. R. 
G58 Re Ltd., (1931) 

‘h. 46, 


[1929-30] B. & C. R. 233, 








National Benefit Assurance Co., 





8. 214, accepted & acted on by parties. es 
Re Norske Luoyp INSURANCE Co., LTp., 
[1928] W. N. 99. | 

7620. Add. Annotation :—Consd. Ite Profits & 
Income Insce., [1929] 1 Ch. 262. 


71622. Add. Annotation :—Refd. Re Profits & 
Income Insce., [1929] 1 Ch. 262. 


71628. Add. Annotations :—As to (1) Consd. Re 
Profits & Income Insce., [1929] 1 Ch. 262. 
Refd. Re City Life Assce. (1925), 42 T. L. R. 
45, 


7625. Add. Annotations :—Distd. Re National Bene- 
fit Assce., [1924] 2 Ch. 339. N.F. Re City 
Life Assce. (1923), 42 T. L. R. 46. 


7626. Add. Annotation :—Refd. Re 
Assce. (1925), 42 T. L. R. 45. 


7627. Add. Annotations :—Overd. Re City Life 
Assce. (1925), 42 T. L. R. 45. Refd. Re 
National Benefit Assce., [1924] 2 Ch. 339. 


7627a. —-—.]—A policy-holder in a life assurance 
co. borrowed money from the co. on his 
policy. Before the death of the assured the 
co. was wound up, & the policy was valued 
under Assurance Companies Act, 1909 (c. 49). 
The policy-houlder claimed to set off the value 
of the policy against his debt :—Held: Bkpcy. 
Act, 1914 (c. 59), s. 31, applied, there having 
been at the date of the winding up con- 
tractual obligations the breach of which 
might give rise to a claim for damages pro- 
vable in the winding up, & the policy-holder | 
was entitled to set off the value of his policy 
against his debt.—Re NATIONAL BENEFIT 
ASSURANCE Co., Lrp., [1924] 2 Ch. 339; 
04 L. J. Ch. 33; 182 L. T. 50; 40 T L. R. 
755 ; 68 Sol. Jo. 753; [1924] B. & C. R. 231. 
Annotation :-—Apprvd. & Folld. Ze City Lite Assce. Co. (1925), 
42 T. GL. R. 45. 

7627b. -J—In the liquidation of a life in- 
surance co. policy holders who have mort- 
gaged their policies to the co. to secure 
advances are entitled under Bkpcy. Act, 
1914 (c. 59), s. 81, as made applicable by 
1908 Act, s. 207, to set off the statutory 
value of their policies in full against the 
money due on their mtges., if the co. held the 
mtges. at the date of the commencement 
of the winding up but not if, before that 
date, the co. had equitably assigned the 
mtges. to trustces to secure a trust fund for 
the payment of a certain class of the policies. 
-—Re Ciry Lire ASSURANCE Co., LiD., [1926] 
Ch. 191; 05 L. J. Ch. 653; 134 L. T. 207; 
42'T. L. Tt. 45; 70 Sol. Jo. 108; [1025] B. & 

C. R. 233, C. A. 
Annotations :—Refd. Ite Profits & Income Insce., [1929} 
1 Ch. 262; Re City Equitable Fire Insurance Co., [1930] 2 


Ch. 293; Re Fenton, Lx p. Fenton Textile Agsocn. (1930), 
99 LL. J. "Ch. 358. 


City Life 





Part Vi.—Companies Registered Under Repealed Statutes. 


7647a. --——- Alteration in objects. |- - 


Re Wewrrr BROTHERS, LTD. (1931), 75 Sol. Jo. 615. 


eee eee 


Part VII taal Companies. 


7650. Add. Annotation :—Refd. Employers’ Liability Assce. v. Sedgwick Collins (1926), 


95 J. J. 


ee Map eh eee SR I OL SNR RN Ay at ee ar See 


PART VII. SECT. 2, SUB-SECT. 1. of the 
7654 i. Power of couri—Under Com- although’ 
panies Acts — Discretionary.) — The | 
general partner in a limited partner- | 
ship consisting of two mombers pre- | 
sented a petition for the winding up ! 





tnership by the ot. & for the | 
ment of a liquidator :—Held: | 
h it was competent for the ot. | 
to appoint a judieial factor to wind up 
a limited partnership. | the avermenta 
of parties showed 


K. B. 1015. 


_ 


to the liability of the lithited partner 
were likely to arise, & it was more 
expedient that the partnership sbould 
be wound up by the ct.—MUIRHKAD 
Sone [1925] S. GC. 474,— 





Or emenal 


t questions as 
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Vol. X.—Companies. Cases 77238a—8366. 


Part VIII.—-Cost-Book Companies and Mining Companies 
in the Stannaries. 





7728a. ——- — ——.J|—COURTEIS v. JOHNSON 
eae cited 10 Exch. 242,n.; 156 E.R. 


Annotation :—Refd. Watson v. Spratley (1844), 10 Exch. 222. 


1726. Add. Annotation :—Refd. Jebara v. Otto- 


man Bank, [1927] 2 K. B. 254. 


7787. Add. Annotation :—As to (2) Consd. Spencer 
v. Ashworth Partington, [1925] 1 K. B. 
589. 


Part IX.—Statutory Companies for Public Purposes. 


7862. Add. Annotation :-—As to (1) Consd. Witham 
Ae hie v. Boston Corpn. (1926), 136 


7953a. ~--— Extent of statutory powers as to 
preference shares.] -.A statutory eo. under 
its special Acts with which Part Tl. of the 
Cos. Clauses Aet, 1863) (ec. 11S), was) in- 
corporated, issued certain preference shares. 
By the conditrons endorsed on the certificates 
it was provided that, in the event of the co. 
being wound up, the holders of the preference 
shares should be entitled to have the surplus 
assets applied, in the first. place, in repaying 
to them the amount paid up on their pre- 
ference shares, but should not: be entitled to 
any further participation ino such = surplus 
assets :---7eld: Cos. Clauses Act, 1&63. 
(c. 118), ss. 13, 4, limited a co. to which 
Part IL. of that. Act applied in respect. of 
their powers to attach rights of aividend to 
their preference shares, but did not Trait a 
co. in respect of their powers to atiach other 
privileges ; the privilege of having a priorit.y 
as regards repayment of capital in a winding- 
up Was a privilege which the co. was entitled 
to attach to the preference shares;  &, 
consequently, the further condition restrict- 
ing the holders of preference shares ino the 
case of a winding-up tu repayment out of the 
surplus assets of the capital paid up on such 
shares was not ulira vires & was not invalid. 
WINDERMERE District GAs & WATER Co, 
v. WHITEHEAD, [1931] 1 Ch. 5583 100 
kL. J. Ch. 147; 144 L. T. 63650 [1920-30] 
Bo& C. R. 276. 
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| 8045. Add. Annotations :—Distd. Aylott v. West 
Tilam Corpn., Sisson v. Same (1926), 95 
L. J. Ch. 583. Refd. Dennerloy v. Prestwich 
U. D.C. (1929), 141 L. T. 602 ; Royal Trust 
Co. v. A.-G. for Alberta (1929), 46 ‘I. L. R. 25. 


| 
| 8126. Add. Annotation :—As to (2) Refd. Cotter 
v?. National Union of Seamen [1929] Ch. 58. 
| 8129. Add. Annotations :--€ renerally, Refd. British 
Insulated & Helsby Cables oo. Atherton, 
J1N2G] A. CL 2055) Re Golomb & Porter & 
Co.’s Arbitration (1931), 144 1. 1. 583. 
8176. Add. Annotation :---Refd. British Insulated 
& lielsby Cables v. Atherton, [1926] A. 0. 205. 
8225. Add. Annotations :---Consd. Hartland v. Dig- 
gines (1924), 41 T. 1. R. 18k. Refd. Michel- 
hamn’s Trustees v. 1. R. Comers., Michelham 
(Lady) Exors. 7 LR. Comrs. (1930), 144 
L. T. 163, 
8243. Add. Annotation :—Refd. British Insulated 
& Helsby Cables v. Atherton, [1926] A. C. 205. 
8246. Add. Annotation :-—-Refd. Morris v. Harris, 
[1927] A. C. 252. 
8302. Add. Annotation :-—Distd. Garrard v. James, 
[1925] Ch. 616. 
8339. Add. Annolation :--- Apld. te 
| Thomson v. Allen, [1980] 1 Ch. 208. 
| 8361. Add. Annotalion :—- Refd. Kreditbank Cassel 
G.m. b. H. v. Schenkers, |1926) 2 K. B. 460. 
8365. Add. Annotation :- -Consd. Garrard v. James, 
[1925] Ch. 616. 


8366. Add. Annotution :—Refd. Liggett (Liver- 
pool) v. Barclays Bank, [1928] 1 K. B. 48. 


Ae ny ener ae sa 


—_— 


Thomson, 














PART VI]. SECT. 2, SUB-SECT. 2.—A. 
7658 i. ‘* Unregistcred company ’’— 
co ts 


Benevolent  saciety.}— & 
directors instituted & endowed a 
benevolent socicty, which was not 


registered under Friendly Societios 
Act, 1896, & made it a condition in 
the contract of employment of its 
mannal labourers that they should be 
members of the society. In addition 
to income derived from the endow- 
ment fund, further income was pro- 
vided, in terms of the constitution, by 
the members paying small weekly sums 
to the society, which were deducted 
from their wages, & by the co. paying 
an cqual amount. The members & 
their dependants were respectively 
entitled to sickness & death benefits. 
The management was vested in a com- 
mittee which was elected by the 
members in annual general meeting. 
Tho co., having been bought up by a 
larger concern, went out of business, 
& the works were eventually closed 
down. Aspectial meeting of the society 


was thereaftor held, at which it was 
resolved to cease recelving contribu- 
tions & paying beuelits. Subsequently 
certain officors of the society presented 
a petition for the winding up of the 
society as an ‘* unregistered co." :— 
Held: the society was not a * partner- 
ship, assocn., or co.”” within Cos. Act, 
1908, Part VIII., 8s. 267, in respect 
that there was no contractual relation 
between the members tnter se, &, 
accordingly, that it cowld not be wound 
up under the Act as an ‘** unregistered 
co."*'—- Re CALEDONIAN EMPLOYEES’ 
BENEVOLENT Society, [1928] 8. C. 
633.-—SCOT. 


PART VII. SECT. 2, SUB-SECT. 2.-—D. 


7670 i. Aasociation of icas than seven 
members—At date of petition.}—Held: 
the ct. may under Cos. Act, a. 27), 
order the winding up of an unregistered 
co. even if it is composed at the date 
of the application for its winding up, 
of not more than 7 members.—~c 
INDIAN COMPANIES AcT, 1913 (1930), 


53 


J. I. R. 8 Tan. 409.—IND. 


PART IX. SECT. 8, SUB-SECT. 5.—B. 


b i. Necessity for.}—-Where the 
directors of a railway co. at one meeting 
nade several calls, payable at latervals 
of two months from each other :—-Zeld : 
bad, for the calls cannot be made at less 
intervals than two months; & a 
stockholder who had pald the first 
call thus made, & then transferred his 
shares, was not responsible for the 
subsequent calls thus illegally made.— 
MoorK v. MCLAREN (1862), 11 C. P. 
534.—CAN. 

b i. —— How calculated.)}\—Whcecro 
calls on stock were to be made “ at 

eriods of not less than three months’ 
nterval,’”’ & one call was made payable 
on Aug. 10, & anuther on Nov. 10 :— 
Ffeld: un interval of three months 
had not elapsed between the two calls, 
& that the second call was therefore 
bad.-—-STADAOONA FinE & Lire IN- 
SURANCE Co, v. MACKENZIE (1478), 29 
C. P. 10.—CAN. 





Cases 8889-—-852'7a. 


8889. Add. Annotation :—Aas to (1) 
wv. James, [1925] Ch. 616. 


84128, ———- ———_.|—-Re Mursry Ry. Co., GIBBS 
v. MERSEY Ry. Co. (1895), 11 T. L. R. 390. 


8444a. -—-—— ——-.]—A receiver & manager was 
appointed of the undertaking of a tram- 
ways cO.— BARTLETT v. WEST METROPOLITAN 
TRAMWAYS Co., [1898]3 Ch. 437 ; 63 L. J. Ch. 
208 ; 69 L. T. 560. 


Apld. Garrard | 


_EnquisH AND Empire Digest SuPPLEMENT. 


Annotation :-—Dbtd. Marshall v. South Staffordshire Tram 
Co., {1895} 3 Ch. 36. 

8481a. ———- Priority in winding-up—Validity. ]-— 
WINDERMERE Districr Gas & WATER Co. 
2. WHITEHEAD, No. 7953a, ante. 

8481b. Condition restricting rights of preference 
shareholders—Limitation to repayment out 
of surplus assets paid up on share—Validity.] 
—-WINDERMERE District GAs & WATER Co. 
v. WHITEHEAD, No. 7953a, ante. 


Part Xil—Foreign Companies. 


8510. Add. Annolations :—Refd. Swedish Central 
Ry. v. Thompson, [1924] 2 K. B. 255; A.-G. 
v. Belilios, [1928] 1 K. B. 798. 


8512. Add. Annotation :—Refd. Employers’ 
Liability Assce. v. Sedgwick Collins (1926), 
95 L. J. K. B. 1015. 

8514. Add. Annotation :—Refd. Gilbert v. Gilbert 
& Bougher (1927), 96 L. J. P. 137. 


8520. Add. Annotation :—Refd. Midland Bank »v. 
I. R. Comrs., [1927] 2 K. B. 465. 


8528. For the 
original volume commencing with ‘‘ Held: ” 
substitute the following paragraph :— 


Held; (1) upon the construction of the 
decrees of the Soviet Gowv'!., defts. had not 
proved that pltf. bank was dissolved or that 
the property in the bonds was no longer in 
the bank; (2) it was not open to defts. to 
raise by way of defence to the action the 
objection that the London branch manager 
had no authority to bring the action in the 
name of pltf. bank, but they ought to have 
moved to strike out the name of the bank as 
pitfi.—RUsSSIAN COMMERCIAL & INDUSTRIAL 
BANK v. Comprom pb’EScOMPTE DE MUL- 
HOUSE, [1925] A. C. 112; 93 L. J. K. B. 1098 ; 

$2 L. T. 98; 40 T. L. R. 837; 68 Sol. Jo. 


841, H. Ll. 
Annotations ; s—As to (1) Apid. aimplorsre, a aed Assce. 
vw. Sedgwick Collinge iouey 015. As to 
(2) Folld. Banque eons de are do Petro- 
grad v. Goukassow, [1925] A 159. Consd. The Jupiter 
(No. 2), [1925] P.69; The Sinttes (No. $) (1927), 137 L. 't 
23 - ae v. Scottish Insce. Corpn. (1929), 98 
A. 


8524. For the paragraph in the original volume 
substitute the following paragraph :— 


ortion of the paragraph in the 





—_—.]—A Russian bank having a head 
office in Petrograd & a branch in Paris had, 
through its Paris branch, a series of financial 
transactions with a customer as the result 
of which the customer was largely indebted 
to the bank. In 1920 the Paris manager 
brought an action in the name of the bank 
against the customer to recover the amount 
of the debt. Deft. pleaded that by virtue 
of the nationalisation of the Russian banks 
under decrees of the Soviet Govt. pltf. bank 
had ceased to exist, & that no one had autho- 
rity to sue in the name of the bank :—Held: 
the case was governed by Russian Commercial 
& Industrial Bank v. Comptoir d’ Escompte de 
Mulhouse, No. 8523, ante, & the defence 
failed.—-BANQUE INTERNATIONAL DE Com- 
MERCE DE PETROGRAD v. GouKassow, [1925] 


A. O. 150; 93 L. J. K. B. 1084; 132 L. T. 
ae) 40 T. L. R. 837; 68 Sol. Jo. 841, 


Aas -—Reld. The Jupiter (No. 3) (1927), 137 L. T 


8527a. —— Whether company in existence.) 
——A Russian insurance co., having its prin- 
cipal office in Petrograd & a branch office in 
London, in accordance with 1908 Act, s. 274, 
filed with the registrar the name of C. as its 
authorised representative to accept service 
of process on its behalf. By a series of 
decrees passed in 1918 the Soviet Govt. 
purported to put all insurance cos. in Russia 
into liquidation & to appropriate their pro- 
perty. In the spring of 1923 C. sent a notice 
to the registrar that the co. which he repre- 
sented had ceased to exist, & at his request 
this notice was placed upon the file. In the 
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PART X. SECT. 6. 
sb. Effect of Act m eepEcting Capacity 


of Companies, 1917 ho above 

Act deals only with the sa uneite of 00s. qa (p. 1200) i. 
to exercise their powers, & does not 

enlarge the powers themselves. mg, A 

NORTH eee Trust eu Ez 

Pore O11. f1926)1 1 474.—CAN. 


Co. (Man 
D. LR B84: 1088] 1 W. OWE 
35 Man. L. R. 433.—CAN. 


- PART XII. SECT. 4. 
t. (top of p. 1200). Read now ‘‘w.”’ 


w (p. 1200) i. Company holding 
no one mn main, -~An suaurence 
oo., incorporated in a foreign S & 
holding no licence oe teedhn 
Mortinain & Charita Usea Act, but 

registered as peer hepa to do business 





vo. incorporated 


AYTEER 


the transferee of a charge upon land :-— 
Held: the co. was entitled to be | —~CAN- 
rogistercd without any Woe taken 

as to proceedings that mig take 
ander’ that Act or any other Act 


affecting the holdiug of land by corpns. 
New York Lite INSURANCE Co, 
(1924), 55 O. L. R. 408.—CAN. 





of of tat a to carry * business. }— 
ALLE EXTENSION UNIVERSITY 0. 
FRERMAN (Man.), (1926) 3 W. W. R, Breyiousty appointed by tho ct. 


6. (p. 1203), Add ‘ revad. 56 S.C. RB. 
539.’ 


PART XII. SECT. 5. 


sc. General rile.}-~-In the absence of 
evidence of tho law of the foreign state 
in question, the ct. cannot hold that a 
doctrine of English law applicable to a 
under local statutes 
applies to a co. incorporated under a 
forvign statute.-—CLARK vr. Tromas J. 


in in Ontario, applicd to be registered as asay aw. ot ay eee 


PART XII SECT. 8, SUB-SECT. 1. 
ei, —— ——~ ——.}—A winding-up 


aT ET 


order by a Canadian ct. in the matter 
of a otch co. era business in 
Canada, & hav assets & owing ‘debts 
in Canada, which order was made on 
me petition of a Canadian creditor, 

with the consent of the liquidator 


—— Burden of 


cotland, as ancillary to the wince 
proceedings there :—Held ally 
order. ae SCOTTISH 
ASBES Co., ALLEN 4. 
(1890), 1 18 S.C. R. 667 .—CAN. 


e ii, ——.}—Where & 
winding-up order had been made in 
Hoang against an English oe rior 

to the making of a Canadian wi 
up order :—Held: a double liquida- 
tion should be avoided, by treating the 
duties of the Canadian liquidator as 
ancillary to the English winding-up 
proceedings.—Jte NATIONAL BENEFIT 
ASSURANCE Co., tbe PACIFICO winter’ 
EASTERN Ry "CASE, ate 
D.L. TR. 289 = AE KA W. RR. 348; 
36 Man. L. R. 649.—CAN. 


 OANKDIAN 
HANSON 








TNCORPORATED, 
42.1. R. 1038. 
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summer of the same year resps. brought an 
action against the co. by specially indorsed 
writ for payment of a sum of money claimed 
to be due to them in respect of certain in- 
surance transactions. The writ was served 
upon C., who protested that he had no power 


vol. a.—Companies. Cases 8527a—-86u3. 


LIABILITY ASSURANCE OORPN. v. SEDGWICK 
OCouuins & Oo., [1927] A. 0.95 ; 95 L.J.K.B. 
1015 ; 42 T. L. R. 749; sub nom. Sepawick 
Cortins & Co., Lrp. v. Rossia INSURANCE 
Co. of PErrRoGRAD, 136 L. T. 72, H. L.; 


alg 8 e: sub nom. SEDGWICK CoLLINs & Co. 

to act for the co., & judgment was signed in v. Rossia INSURANCE Oo. oF PETROGRAD, 

default of appearance :—Held: (1) at the [1926] 1 K. B. 1, 0. A. 

date of the writ the co. had not ceased to | Annotations :—As to (1) Refd, First Russian Insce. v, London 

ro By, oe of the aoe of the ao & jancashire {nsoe,, [1028] Ch. 933. 4s to (a) Avid. 
ovt. ; e service of the writ on O. w Pebatier e. Tra sai. eee 

valid ; (3) the co. by putting on the file the | The Jupiter (No. §) (987), 197 Le B. 883, 


name of a person authorised to accept service | 8542. Add. Annolation:—Refd. Sedgwick Collins 


of process on its behalf agreed to submit to ; i : 1926)1K. B.1. 
the jurisdiction of the ct., & it must be Up EeOebl es MEAS Ot eee red | 


assumed that the Russian Govt. would, | 8548. Add. Annotation :—Refd. Sedgwick Collins 
according to the comity of nations, recognise v. Rossia Insce. of Petrograd (1925), 133 
the judgment as effective.— EMPLOYERS’ L. T. 808. 


Part XI1l—lllegal Companies. 


8571. Add. Annotations :—Refd. Re Prevost, | Annolation :—Refd. Stewart v. Austin (1866), 36 lL. J. Ch. 
Lloyds Bank ». Barclays Bank, [1930] 2 Ch. | 18? 
383 5 R. v. {iegistrar of Joint Stock Com- 8581a. —— Action against treasurer & secretary 
panies, Hx p. More, [1931] 2 K. B. 197. —Iegality will not prevent account.]— 
8574a. Company selling Irish lottery tickets. | GREENBERG v. COOPERSTRIN, No. 272a, anle. 
—-A co. was formed in England for the sale : 
there of tickets & chances in the Irish lottery ; | 8582. Add. Annotation : ~-Refd. Greenberg v. 
Pie oe : the obser of the co. was unlawful, Cooperstein, [1926] Ch. 657. 
e Registrar of Joint Stock Cos. was right ies ae 
in refusing to register the co.—R. v. REGIS- gtd voc nro ate Ch aed 
TRAR OF Joiny Stock Companins, Ec p. P , cae 
More, [1931] 2 K. B. 197; 100 L. J. K. B. : . 5 :—-Retd. ish Mutual 
G38; 145 L. T. 522; 96 5.P.187; 470. R.|  Ageoe, oe Comin TLOSeT a Gaal 
383; 20 L. G. R. 452, CA. Greenberg v. Cooperstein, [1926] Ch. 657; 
8576a. ——.]|—Hanrvey v. Connetr (18tc', 16 Thomas v. Evans, Jones v. South-West 
Sim, 3382; 4 Ry. & Can. Cas. 387; 15 Lancashire Coal Owners’ Assocn. (1926), 135 
L. J. Ch. 376; 10 Jur. 603; 60 E. It. 646. L. T. 673. 





Greenberg — v. 


_—— -. 


Part X!V.—Companies under Private Acts. 


8595a. ——— Name of member omitted from | 8621a. ——- ——.]—BkowneE vw. LONDON NEcRO- 
memorial of names of members-—-Deed not POLIS & NATIONAL MAUSOLEUM Co. (1857), 
executed./—-Scotr v. BERKELEY (1847), 3 6W. It. 188. 
C. B. 925; 5 Ry. & Can. Cas. 51; 16 L. J. 


©, P1075 8 L. T. O. 8. 3895 11 Jur. 2425 | g653. Add. Annotations :—Consd. Liggett (Livor- 
tee ° pool) v. Barclays Bank (1027), 137 1. T. 443. 


Annotations :—Retd, Portal v. E 1876), 1 C. P. D. 
W017 Kipling'v. Todd (1873), 8. OrP, D. 80 + Ie South ieee) Le Pole ae we eare ares 


London Fish Market Co., Plimsoll’s Case (1888), 1 Meg. 92. 


. a nS OR eseeedimmhetoomeel 
OTE EE - ee RO ONE re RE tA A: I nn 


PART XIV. SECT. 2, SUB-SECT. 3. 
sd. Subscription books— Conditions as to.) —MARMORA FouUNDRY Co. v. MURNEY (1850), 1 C. 1’, 29.--CAN. 
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Vol. XI: Cases 18—903. 


COMMONS AND RIGHTS OF COMMON. 


NoTe.—As to commons & rights of common after 1925, see Law of Property Act, 1925 (c. 20), 


88. 193, 


Part Il.—Different Kinds 


18. Add. Annotation :-—As to (1) Refd. Stoney v. 
Eastbourne R. C. & Devonshire (1926), 95 
L. J. Ch. 812. 





194 


of Rights of Common. 


226. Add. Annotation :—As to (2) Refd. Hodgson v. 
McCreagh (1923), 92 L. J. Ch. 426. 


Part V.——Right of Free Warren. 


823. Add. Annotation :—Consd. Hodgson v. Mc- 
Creagh (1923), 93 L. J. Ch. 339. 

828a. In demesne land—Is warren in gross.] 
—Deft., lord of the manor of B., claimed 
sporting rights over pltfs.’ freehold farms 
within the nianor, basing his claim on a 
franchise of free warren appurtenant to the 
manor granted by the Crown to J., in 1301 ; 
alternatively, on a lost grant, presumed from 
immemorial user:—Held: the grant to J. 
in 13801 was of a franchise in gross, & even if 
not in gross, it would have passed by J.’s 
subsequent alienation of the land, or become 
a franchise in gross by J.’s reserving the: 
franchise upon the occasion of that aliena- 
tion; there was therefore no title in deft. 
by the grant of the manor, & there was no 





evidence supporting his claim by prescription 
to the presumption of a lost grant.-—-Hopa@son 
v. McCreaay (1923), 93 L. J. Ch. 839; 131 
L. T. 340; 40 T. L. BR. 10; 68 Sol. Jo. 58, 
AL 


Add. Annotation :.--Rofd. Wodgson v. Mce- 
Creagh (1923), 03 L. J. Ch. 389. 


Add. Annotation :---Consd. Hodyson v. Mc- 
Creagh (1923), 93 t.. J. Ch. 339. 


347a. Alienation reserving franchise of free warren.] 
~—lfopason v. McCreaanu, No. 323a, ante. 


349a. —---- By alienation of soll—Although soll 
reacquired.|-—}t. v. SurRnAND (1414), Y. B. 
6 & 7 Wdw. 2, Vil. Sel. Soc. (Vol. VIT., 
Byre of Kent) 181. 


329. 


347, 


Part Vl.—Creation and Proof of Rights of Common. 


452. Add. Annotalion :—Refd. Green v. Matthews & Co, (1950), 467. LR. 206, 


e 


Part XIll——Inclosure of Commons and Common Fields. 


884. Add. Annotation :—Refd. 
(1980), 99 LL. J. K. B. 537. 


Add. Annotation :—-Refd. Back v. Daniels, | 
{1925] 1 K. B. 526. 


Add. Annotations :—-As to (4) Refd. Consett 
Industrial & Provident Soc. v. Consett Iron ! 
Co., [1922] 2 Ch. 135. As to (5) Refd. Consett | 
Industrial & Provident Soc. v. Consett Iron 
Co., [1922] 2 Ch. 135. 


899. Add. Annotation :—As to (1) Consd. Consett 
Industrial & Provident Soc. v. Consett Iron 
Co., [1922] 2 Ch. 135. 


Add. Annotation :—Consd. Consett Industrial 
& Provident Soc. v. Consett Iron Co., [1922] | 
2 Ch. 135. 

901. Add. Citation :—[1922] 2 Ch. 187,n. . 

Add. Annotation :—Folid. Consett Indus- 
trial & Provident Soc. v. Consett Iron Co., 
{1922} 2 Ch. 135. . 


For the paragraph in the original volume | 
substitute the following paragraph :— 


Peech v. ae 
886. 


883. 


900. 


ee a ee 


903. 


| a 





—_—— —-~ —-— -—-~.]—By the Lanchester 
Inclosure Act, 1773, the moors & commons 
of the manor of Lanchester, Durham, were 
divided & allotted. The Act provided that 
the lord of the manor & his assigns should 
have, hold & enjoy all mines & minerals 
within & under the allotments, with full & 
free liberty of searching for, draining, winning 
& working the mines & minerals by any ways 
or means then in use or thereafter to be 
invented as fully & freely as he might or 
could have had, held, used & enjoyed the 
same in case that Act had not been made 
-without paying any damages or making any 
satisfaction for so doing; & also that the 
annual rental of a certain allotment to the 
justices should be applied in or towards the 
compensation of those allottees whose allot- 
ments were damnified by the exercise of the 
lord's mining rights, & that any deficiency 
should be made up by means of a rate levied 
upon all the allottees :—Held: (1) the case 
was governed by the decision of the Ct. of 
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”) Rppead ta Consedt Waterworks ( Co. v. Ritson, 


No. 901, ante, which wae a decision on the | _ 
the ‘construbtion 


_. identical question aciskug on 
. of the same Act & in the same circumstances, 


- 80 af. 
‘without paying damages or 
. compensation to plitfs. ; 


_& although the reasoni 
. decision was founded. 


‘Pbon which that 
been soa 
ee ni a owle { 
roe Co v. Bishop Auckland Industrial 
ost, the dxcnion itself had not 
ce Se eat ‘& was therefore binding upon 
the ct., & deftse. had a right to —— tho moe 
to let down the surface of 


ing aa 
(2) (Younazre, L.J.) 
the ecision at which the Ct. of Appeal had 


- felt itself compelled to arrive in deference to 


905. 


authority binding upon it might quite well 
have been reached on the constfuction of the 
Act itaelf apart altogether from the decision 
by which it was bound. —~ ee neal 
TRIAL & ProvipeNr So Irn. 
Conserr Iron OCo., hee 2 Oh. 135 ; 91 
L. J. Ch. 680; 127 L. T. 383; 38 T. L. R. 
584; 66 Sol. Jo. 452, O. A. 
Add. Annotation :-—Consd. Consett Indus- 
trial & Provident Soc. v. Consett Iron Oo., 
[1922] 2 Oh. 1385. 


Add. Annotation: —Consd. Consett Indus-: 
trial & Provident Soc. v. Consett Iron basi 


[1022] 2 Ch. 185. 


eee Pe eRe “epee een 


‘O11. Add. Annotation. ‘do to. (2) Consd. ‘Conaett 
Indust Provident Soc. v . Consett Iro 
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908. ‘Add. enctaions —As ‘i ay Consa. . Gainet 


Industrial. & Prov nsett Iron 
. Oo... Co [1823] 8 On. 196. . "a to (3) Consd. 

Industrial & °° Provident Soc. v. 
Consett Iron:Co., [1022] 2 Oh. 185. io % 


rial & nn 
Co., [1922] 2 Oh. 188. 


948. Add. Annotation :-—Retd. Taylor v. British. 
Legal , 


Life Asace., [1925] Ch. 895. 


989a. ‘As to fannes—Power 1 to direct matntenance. }. 


—Notwithstanding the omission from In- 
closure Act, 1836 (c. 115), of an express power 
for the comrs. to direct the repair & ten- 
ance of fences, the erection of which by the 
respective allottecs of land that Act empowers 
them to direct, such a power is neverthelcss — 
conferred upon them by the Act by implica- 

tion,—-GARNETT v. PRATT, [1926] . 897; 

cea J. Ch. 453; 185 L. T. 4713; 70 Sol. Jo. 


942a. Trespass—Power to matntain— Interference 


with stake.]—Driver v. Spupson (1818), 8 
ba ee n.; 2 Moore, C. P. 682,n.; 129 


“Ai notation : :—~Distd. Newcastle #. Clark (1818), 2 Moore, 
1028. Add. Annotation :—As to (1) Refd. Consett 
inated & Provident Soc. v. Consett Iron 


+» [1922] 2 Oh. 136. 


Part XIV. —Regulation of Commons. 


1089. After this case add ‘‘—~—~ Injunction to 


restrain promotion—-Scheme inconsistent with 


prior conveyance.] — Sce INJUNOTION, Vol. 
XXVIII., pp. 469, 470, No. 789.” 
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~ COMPULSORY PURCHASE OF LAND AND 
- COMPENSATION. — 


Part |—Compulsory he over Land. 





4. Add. Annotations :—As to (2) Distd. Birkdale v. Harvey, [1929] 1 Oh. 686; Farnworth v. 
‘District Electric Supply Co. v. Southport Manchoater Corpn., [1999] 1 KX. B. 533. 
‘Corpn., [1926] A. 0, 355. Refd. York Corpn. 
_ __-¥ Leetham, [1924] 1 Ch. 557. 19. Ada. id. Annotation :—Refd. R. v. Electricity 
7. Add. Annotations :—Aax to (8) Refd. Bourne- London iL J oint Com- 
| mouth-Swanage Motor Road & Ferry Co. Sarr on ” Fread) 1K. B. 171. 


Part !—Conditions attached to the Powers. 


88. Add. Annotations :—As to (2) Consd. Rocking g- | 00a. —— Subway.) — Botany v. OANADIAN | 
ham Sisters of Charity v. R., (1922) 2 A. O NATIONAL Ry. Co., No. 62a, ante. 
315, Refd. ee a Corpn. v. Pacosth 108. Add. Annotation :--As to (1) Refd. Conron v. 


, (1029), 46 T. L. R. 8 LC. 6., [1922] 2 Oh. 283. 
56. Add. Annotation cae S. E. Ry. v. | 110. Add. Annotation :—-Refd. Conron v. L. 0. C., 
Cooper, [1924; 1 Oh. 211. {1922} 2 Oh. 283. 
62a. —The Board of the Railway Oomrs. | 111- 4d. Annotation : :—As to (1) Refd. Oonron vt. 
for for Ganada made an order directing railway L. O. O., [1922] 2 Ch. 283. 
co. to construct a subway so that, owing to | 114. Add. Annotation : -—Refd. Conron v. L. O. C., 
the increased traffic the existing roadway 1922] 2 Ch. 288. 
should be lowered & pass under the railway | 116. Add. Annotation :--Refd. Sydney Municipal 
instead of crossing it on the level, & ordering Council v. Campbell, [1925] A. O, 338. 
that detailed plans be filed for the oe 1103, —— Land not ester intended to be taken 
—— .° or PY leeemene e 
(1) the subway was not part of the under-| to abquire compulsorily land required for the 


taking of the railway, so as to enable the co. 
to take possession of land under sar SL knot 
Act, R. 8. C., 1906 (c. 143), for the turpose 
of the railway proper, & the lowered road 
still remained part of the road belonging to 
the municipality ; (2) detailed plans must bs 
detailed plans of what was actually lodged 
as the general plan, & it was not within the 
liberty of the co. to enlarge the scope of the 

original plan & provide for a new access to 
the subway & the taking of land. Detailed 
plans were only to show the precise vey in |. 
which the construction was to be made.— 
BOLAND a OANADIAN NATIONAL Ry. Oo., 
[1027] A. 0. 198; 95 L. J. P. C. 200; 136 
L. T. 197, P, O. 


67. Add. Annotaiion :—Retd. Farnworth v. Man- 
chester Corpn., [1929] 1 K. B. 533. 

88. Add. Annotations :—Refd. Bournemouth- 
Swanage Motor Road & Ferry Oo. v. Harvey, 
{1820] -) Ch. ee Farnworth v. Manchester 
Corpn., (1929] 1 K. B. 588. 


1. Add. Annotations :-—Refd. Conron v. L. C0. 0., 


pus ose of making or extending streets, also 
required for ‘ oe out improve- 
ments in or remodelling any portion of the 
city.’”” In connection with the extension ofa 
street, they resolved to acquire resps.’ land 
for the latter purpose. They had previously 
been restrained from acquiring the land for 
a aca op the ground that it was not 
oat required for that purpose, but that its 
sara ase was desired because of its probable 
increase in value. No plan for improving 
or remodelling the area was considered or 
proposed, & evidence as to proceedings in the 
council showed that applts. were endeavour- 
ing to give a new form to the transaction 
previously decided upon, rather than con- 
sidering whether resps.’ land was required 
for improving or remodelling :—Held: the 
evidence sustained the lower ct.’s conclusion 
of fact that appits. wore exercising their 
powers for a purpose differing from those 
specified by the statute, & they had rightly 
been restrained from acquiring resps.’ land.—~ 
Sypngey Municrpar, CouNcIL v. OAMPBELL, 


rege Pe a e  GOC A —  t g  er 


[1922] 2 Ch. 288 ; Roberts v. Hopwood, [1925] [1025] A. ©. 388; 133 L. T. 63; eub nom. 

A. ©. 578. SypNey Municipar Counci, v. CAMPBELL, 
98. Add. Annotation :—Refd. Conron v. L. 0. 6. SamME v. Huacuses Motor Srxvios, Lrp., 94 
mie __ [1922] 2 Oh. 283. i L. J. P. C. 65, P. C. 
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. 2, re . de Oro less; & the ct, has no ) Jurisdiction Inter. 
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wom MaOwa RITIBU 
Goxtersia, 113223" 1 A. o. “487 —CAN, 


ort Ai: : . Land es for building Toronto — 
8s Gotan oop |B res oe oes eae ee 
oF sontract | 1] te the propri ve of expro- n WORKS, (620) Heels. 


the ne Sri ‘o's pun per priation the ne pole ude C. R. ISB CAN. 


) . 


Cases 116b—185e.  ‘Enonisrt AND Esprre Diazsr SupPLEMENT. | 
116b. Whether land required—Right of - local 


126. 
129. 


138a. 


._the acheme was carried out in accordance . 


158. Add. Annotation eae Peech v. Best 

(1930), 90 L. J. K. B. 537.. 

155. Add. Annotation: -—Refd. Walton Harvey, 
Ltd. v. Walker & Homfrays, Ltd., [1931] 
1 Oh. 274. 

155a. ——— Right to erect. electric advertisement 


PART Il, SECT. 3, ‘SUB-SECT. “t. 
119 ii, ———- 
phoegil higedt Pes od. custine ra Ca OF 
e os® of construc 
nndey a sivor desired 
Hela; what beneath the surface 


ditament & it had 
Act of incorporation’ to do so.—He 
Kowopg & hte & 

Suaway 
37 OC. R. C. 43 65 O, L. R. 

Losi) 3 D. l. R. 337 5 Ss. oO es 


authority to decide.}—A local authority which 


has acquired land under its statutory powers 
must, acting in good faith, be the sole judge, 
under either Public Health Act, 1875 (c. 55), 
s. 176, or Public Health Acta Amendment 
Act, 1907 (c. 63), s. 95, of whether the land is 
“not re quired ” or “ not required for the 
A eae ae Stee which it has been acquired.’’-— 


MANCHESTER CoRPN., [1913] 1 Ch. 
264; 100 L. J. Oh. 83; 144 L. T. 112, | 
Add. Annotation :—-Refd. Conron v. L. O. C., 


[1922] 2 Oh. 283. 


Add, Annotation :—Refd. Manchester Corpn. 
v. Farnworth (1929), 46 T. L. R. 85. 


For pleasure gardens & street widening 
—Part used for pleasure garden—May be 
subsequently used for street widening.|—A 
local authority bought land in 1896 for the 
purposes of; (1) street widening ; (2) making 
new streets; (3) providing public walks & 
pleasure gardons. The land was conveyed 
to the local authority for the purposes 
nt eg by the Public Health Acts. A 
Pai & specifications were submitted to the 

cal Government Board, & subsequently 





with the plan & specifications. The pleasure 


gardens were surrounded by railings, & were 


not dedicated or open to the public. In 
1927 the local authority resolved to utilise one 
of the pleasure | blab for the purpose of 
street widening & providixg a parking place 
for motor cars. Objections were raised by 
some of the occupiers of adjoining premises, 
& an action was brought to restrain the local 
authority from Serre. out their resolution : 


_—Held: as one of the purposes pie which 


the land was acquired. was street widening, 


184. 


135. 


186. 
189. 


140. 
142. 


2s 


148. 


145. 


146. 


the local authority was not acting ultra vires 
in using part of the pleasure gardens for that 

—-A.-G. uv. SUNDERLAND CORPN., 
P1999) | 2 Ch. 436.5 45 T. L. R. 618; 93 
J. P. Jo. 480; affd., [1930] 1 Ch. 168, C. A. 
Add, Annotation :—Consd. A.-G. v. Sunder- 
land Corpn. (1929), 142 L. T. 61. 


Add. Annotations :—As to (1) Distd. A. a . 
Sunderland Corpn. (1929), 46 T. L. R. 

As to (2) Consd. A.-G. v. Manchester Oba - 
[1931] 1 Ch. 254. 

Add. Annotation :—Distd. A.-G. v. Sunderland 
Corpn. (1929), 46 T. L. R. 10. 

Add. Annotations :—As lo (1) Distd. 8. E. Ry. 
v. Cooper, [1924] 1 Ch. 211. Consd. Birkdale 
District Electric Supply Co. v. Southport 
Corpn., [1026] A. ©. 355. Refd. York Corpn. 
v. Leetham, [1924] 1 Ch. 557. 

Add. Annotation :—Generally, Refd. Aldridge 
v. Wright, [1920] 2 K. B. 117. 

Add. Annotations :—Consd. Birkdale District 
Electric Supply Co. v. Southport Corpn., 
[1026] A. O. 3565. Refd. S. EB. Ry. »v. 
Oooper, [192-t] 1 Ch. 211. 

Add. Annolalions :—Consd. S. KE. Ry. v. 
Cooper, [1924] 1 Ch. 211. Refd. York 
Corpn. v. Lectham, [1924] 1 Ch. 657; Birk- 
dale District Electric Supply Co. v. South- 
port Corpn., [1926] A. C. 355. 

Add. Annotation:—Refd. Birkdale District 
Electric Supply Co. v. Southport Corpn., 
(1926] A. C. 355. 

Add. Annotation :—As to (4) Refd. S. E. Ry. 
v. Cooper, [1924] 1 Ch. 211. 


Part IIl.—Principles of the Law of Compensation. 


sign.|—The lessees of a hotel entered into 
two contracts with a firm of advertising 
agents, under the terms of which tho latter 
were entitled to erect and exhibit, for a term 
of years, upon the roof of the hotel, electrically 
illuminated advertisements, An electric sign 
was duly erected. Before the expiration of 
the term the local authority, in exercise of 
its statutory powers, served the lessees with 
a notice to treat for the purchase of their 
estate & interest in the hotel, &, ultimately, 
having acquired the reversion to the lessees’ 
term, too possession, closed the hotel, & 





To construct tunnel 149 i, —— 
® tunn 
to expropriate & highway un 
; What the oo. desired to take | Gop ponsation 
not a mere easement, but a here- 
power under its 
Winpsor 
Co., [1930] 4 uv ao. R. COWICHAN CORPN. 


ite 


149 ili. 
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PART Il. SECT. 1, SUB-SECT. 2, —A. 


Subsequent 
unregistered.}—1f oa municipal corpn. 
hee er pronation procee 

er ue pal Act, EA 362, 
registered owner, the municipal corpn. 
cannot refuge payment to Lhe regis 
owner on the ground that after filing 
his claim he executed a conve 
which remains uuregistered.—NORTH 
GORK-LANGTON, 
[h¥31)2 W. W. BR. 484.—CAN. 


Uniese. right to com- 


aw: 


4 


began to demolish it. The electric sign was 
removed by arrangement with the advertising 
agents, who subsequently commenced an 
action against the lessees to recover damages 
for breach of the two contracts :—Held: 

the local authority had acquired defts.’ 
interest in the premises by compulsion ; 
the: two contracts did not confer upon pltfs. 
any proprietary interest or estate in the 
hotel; &, as it could not be said that both 
parties to those contracts had made their 
bargain upon the footing that if the local 
authority exercised their powers & took the 
hotel the contracts were to be discharged, 
there must be a declaration that defts. were 
liable to pitfs. for damages for breach of those 
contracts.—-WALTON HaRvEyY, Lrtp. ae 
WALKER & Homrrays, LTD., [1931] 1 Ch 


274; 144 L. T. 331; 20 L, G. R. 241, ©. A. 
_Bensation reaeroed 5 5, sendor aes 
aealied 16 Man. Lett. 49 3 = 


oi, —— “after capes 
Crown axpropriated the right to flood 
the | preperty which belonged to Af who 
stage eral sold to together with 
tered | V.'s right to recover the compensation 
from the pede for all damages caused 
by Eeoding oxpropriatiun :—Held : 
H. was enti to recover oompensa- 
tion fordamages to mel by ee 
& by the expropriation of the case 
to tlood.—-K. v. HYE “(981), 21 21 Exch. 
C. R. 76.—CAN. 


for a 


160. Aad. Citation :—sub nom. R. v. MIDLAND, ETC. 
Ry. Co., Ee. p. Brown, 8 B. & S. 456. | 
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PART Il. SECT. 1, SUB-SECT. 3.—A. 


156 i). ——.}—Z?e Scotr & OsHawa 
TOWN (1922), 52 O. L. R. 504.—OAN. 


156 tii, ——.]}—The right to receive 
compensation for land taken depends 
upon the statute or order which 
authorises the taking, & upon the 
terms of such statute or order will 
depend the basis upon which the com- 

ensation is to be  asseased.—c 

OWBELL & ToRontTO CORPN., [1925] 2 
D. L. R. 796; 560. L. R. 541.—CAN. 





156 fv. -]--Re POWER COMMIS- 
SION AcT (Sask.), [1930] 1 D. L. R. 
900.—CAN. 


f (p. 124)2. ~/-Where 
a count corpa: expropriated certain 
toll ro :—Held: the value to the 
owner & not to the taker was the basis 
upon which the compensation should 
be awarded, & while the roads had 
become a burden instead of a benefit 
to thoir owucrs, they were entitled 
to be paid for the physical assets they 
posses foes material in placo 

ri , culverts, ditches & parts of 
roa owned in fee.—He OTTawa & 
GLOUCHSTER Roap Co. & COUNTY 
OF CARLETON (1921), 69 D. L. R. 486; 
§1 O. L. It. 407.—CAN. 


NEW BRUNSWICK Pov ER COMMISSION 
& INGLEWOOD Puce & PAPER Co. 
(N. B.), [1927] 3 Dd. lL. R. 967.—CAN. 


ge (p. 124) it, ——~- ——.]—Dotft. 
' derived its title to the lands expropri- 
ated under a grant from the Crown 
subject to two conditions: (a) that 
the building now being or lately crected 
by deft. on said lands be such as would 
be suitable for exhibition purposes & 
available at all times for the saine, 
& (b) that certain water pipes on the 
lands should be dive and relaid 
outside the areca of said building :-— 
Hleld: as property may under certain 
circumstances have a speciaty high 
valuo to the owner over & above its 
market value, & as it is tho value to 
the owner which the party expropriated 
is entitled to receive & as the above 
mentioned conditions or servitudes 
would be less oncrous to the owner 
than to any onc else in the sob eabhe att 
the market valuo of the property in 
question was not the proper criterion 
of the amount to be allowed him for 
the same.—Rt. v. QUEBEC SKATING 


1(p.124)i. —-—~- Conflicting evidence.) 
—R. o. ARCHER, [1925] 3 1D. L. R. 
355; [1025] S. CO. R. 684.—CAN. 

l(p. 124) fi. ——-, J— Where the 
evidence of expert witnesses as to 
value is conflicting, neither the 
arbitratora nor the ct. should endeavour 
to arrive ut the trac result by * averag- 
ing of witnesses,” or ‘‘ splitting the 
difference. "’"——-Fte LENNOX & TORONTO 
HOARD OF EDUCATION (1926), 58 
VY. L. TR. 427.—CAN. 


1 (p. 124) th. ——~ ——.}—While the 
* averaging of witnesses ” or“ splitting 
tho difference ’’ ls an improper way of 
ruachiug an award, some discretion & 
freedom may nevertheless be allowed 
the arbitrutora; they ure bound to 
exercise their judicial funotions in 
dealing with the evidence.—WIiINNITKO 
r. Crows, (1927) 3 D. L. R. 1072: [1927] 
Hu Ww. W. 6id; 37 Man. L. R. 40.-—— 











ome 











a i. ——— ——~,}—Reppiar & 
SAN CHIEN 0. SECRETARY OF STATE FOR 
Indra 1N Councitn & CoLLecToR oF 


6 (p. 125) L. ——- ——— Equivalent to 
value to owner.}-——Tho market value of 
the land acquired is the price that the 
might : he 2 t ea suites 

reasonably expec 
purchaser. There !s no difference 


Vol. XL.—Compulsory Purchase of Land. Onse'160." 


between the term “ value to the owner ”’ 
as used in the Land Clauses Act, In 
Kengland, & the expression ‘ market 
value” as used in Land Acquisition 
Act, 8s. 23.—SwakNna MANJURI Dassi 
vt. SECRETARY OF Stare FOR INDIA 
(1927), 1. L. It. 55 Calc. 994.—IND. 


by reason of expropriation by the 
Crown the owners of the property 
taken suffer materially & are put to 
great trouble in moving, & the site 
so taken was most advantageous & 
{t took several years of negotiat 
before they were able to find a new 
sultable place for their operation, 
the ct. should add ten per cont. to the 
fair market value of the peer 
taken, for contingent losses 
venionces, {n fixing the compensation. 
—kRK. vw. Roya. Nova Scoria Yacnt 
Sou anEoy (1921), 21 Exch. C. R. 160. 


k (p. 125) ff. .}-~T?e 
TORRANCE & PROVINCE OF ONTARIO, 
Ite NOBLE & PRrovincke OF ONTARIO, 
Re PaRKDALR BouLevarnn, Lrp. & 
PROVINGOE OF ONTARIO, (1923173 D. L. RR. 
1186; 52 0. L. BR. 325.—CAN. 


k (p. 125) fH. —~—- -—— ‘ 
Thore is no foundation for the view 
that the “ allowance for disturbance ” 
vsually added in awards to the valuo 
found is arbitarily fixed at ten por cent. ; 
an award of six per cent. may be ample. 
—Jte LENNOX & Tononro BOARD or 
Apacer ion (1926), 58 O. L. R. 427.-— 

















a 


k (p. 125) iv. --—— ——,)—An 
“allowance for disturbauce,” & tho 
amount thereof, raeerm to be In tho 
discretion of the arbitrators.—WINNI- 
PEQ 9, Sw 3 P. L. KR. 1072; 
Fi | 2W. W. RR. 644; 87 Man. L. Xk. 
40.--— IAN. 


ew. MoPexurnson (1914), 15 Exch. CO. R. 
215 H 20 ne il ht. 988.— CAN. 








oes ere 





p (jy. 125) i, —— ——- Not value |; 


according to quantity surrey.)—lhi. 9. 
IMPERIAL fANK OF CaNapbDa, [1923] 
3D. L. RK. 345.—CAN. 


p (p. 125) fi. —-—— —— Not“ value in 
use.”’}—Ileld > the productive value of 
land, or the value of the land to its 
owner based on the loncome he is able 
to derive from its use, is not the 
measure of compensation, for land 
expropriated, & i3 not material, except 
in so far as it throwa light upon ‘the 
market value. ‘‘ Value in use ”’ is to 
be repudiated as a test.—DUSSAULT v. 
R., [1929] Ex. C. Kk. 8.—CAN. 


p (p. 125) lil. ----— ——- Lvidence of.) 
—Held: although under certain. cir- 
cumstances the price paid for land 
cannot properly be taken as the market 
value thereof, nevertheless, whore a 
careful purchaser, not oblired to buy, 
parts with his money, without pressure 
or inducement frum the owner, willing 
but not obliged to sell, & after carefully 
considering the matter, and more 
especiully the special advantages the 
land in question offered for the carrying 
on of the business he proposed to start, 
then the price so paid cogent evi- 
dence of markeé value.—-R. v. BERUBE, 
pee! ee kh. 218; (1981) 1D. L. RB. 


ae 
« 





sc. Value of assets neceseury 
fo operation of undertaking.}—TORONTv 
(City) CORPN. 0. aoe RAILWAY 


Cont. 1925) A.C. 3; 94L.J.P.0. 
$3; 13% 
sa college tuken 


. T, 401.—CAN, 
: Where land o 
for sirect —U nder disputed agreement. }— 
Sr. Micoakits COLLEGE v. TORONTO 
Ciry Corpn., (1926) 2D. L. RR. 244 ; 
{1926} S. CG WR. 3183 me Lhe 
O. W.N. 474: varying, 26 0. W.N. 
413.—CAN, 


se. —— Falue for commercial pur- 


5 





incon: 


- most lucrative & advan 


Add. Annotation :—Refd.. 8. B. Ry. -v. 


mie ae em penn: ap ee ee ee 


ne emer rennet tere mM tant cee LI 8 Cette 


puace.)--NV here tho aeconee & adjoin- 
ng oonsulting rooms of a medical 
practitioner were situated in a position 
which was more sultable for a business 
aite t @ medical practitioner’s 
residence, & compensation was ass 

on tho basis of the value of tho land for 
a& commercial purpose :—Held: the 
correct method of asscasing compoansa- 
tion had been adopted.—GuNsON v. 
MuniowraL Tramways Trost, [1927] 
8. A. 8. lt. 270.—AUS. 


PART ITl. SECT. 1, SUB-SECT. 8.-—-B. 


Nn. L. Rn. 405 - 21. Exch. 0. ht. 20 renee 
OAN. 

u if, ——.)}-—An owner of property 
is not entitled to claim some prospectivo 
value of tho DrOporty remote in its 
character & only realisable upon tho 
expenditure of enormous sums of 
money.—l]t, v. COLEMAN, (1926) Exch. 
Cc, nN. 121,—CAN, 


b (p. 125) 1. —— How estimate to 

be made.}—In determining the markot 
value of land acquired under Land 
Acquisition Act, 1894, the valuo should 
be estimated with reforence to the 
yeous manner 
fn which the land might be used. 
The operatize effect of the special 
rr fear ity of the land or its future 
utility must be estimated not by idle 
speculation or unpractical Imagination, 
but by prudent business considerations 
such as would welgh with a purchaser 
intending to buy the lan in the 
open markeot.-~MAHARAJADHIRAJA SIR 
RAMESUWAR SINGH BAHADUR v, SKORE- 
TARY OF STATE For INDIA IN COUNCIL 
(192%), J. Le nN, 8 Pat. 793,.—-IND. 


n (p. 126) i. Electric light undcr- 
taking.J--An _olectrio light) franchise 
was granted uy applt. municipality to 
resp. co. for the period of 40 years, 
subject to the priviloge of the munl- 
cipulity to purchase tho “ undertaking, 
open & rights ’” of tho co. at any 
ime at a@ price to be agreed on or, 
in. default of agreoment, found b 
arbitrators. Tho municipality electe 
to oxerolae this privilege & an arbitra- 
tion ensned in which the co. was 
awarded $74,000 & the award stated 
that $36,000 thereof was the value of 
the physical assets. The municipality 
without complaining as to the amoun 
awarded for the hysical assots, 
objected to the allowance of tho 
balance:, which was referred to in lettors 
between the solicitors as compensation 
for prospective profits :—J/eld: slnce 
the only right of the municipality was 
to take over, not merely the phyalcal 
assets, but the undertaking as a whole; 





including its privileges, tho appea 
should be dismissed.—CUMEERLAND 
City) v. OUMBERLAND —ELECTRIO 


aJGHT Co., LTD., {1931] 2 Ww. W. R. 
377; 3 D. L. HR. 70; affd., [19381) 4 
D. L. H. 459.—CAN. 


PART Ill. SECT. 1, SUB-SEOT. 3.—C. 


oi. -———.J—F. ov. LYNCH’, Lrv. & 
er a (1920), 20 Exch. C. R. 158. 


o fi, —-—.])—He New Brunswick 
POWER COMMISSION & INOLEWOOD 
Purp & ParER Co. (N. B.), (1927) 3 
D. L. R. 967.—CAN. 


al, ——- ——.J]—"“ Special value ”’ 
refers to the present use of the land, & 
means its udded worth to the owners 
for the actual & peculfar use to which 
itis being put & for which It iss jally 
fit: while “special adaptability ” 
refers to an apparent but future use to 
which the pruperty may be put.— 


Ite CANADIAN SYEZAMSHIP LINKS, Lrv. 
TERMIN 


& TORONTO AIS Ky. 6o., 
1930) 3 D. L. R. 6286; 368 CR. C., 
01 ? 65 O. L. R. 494.--CAN, 


a 


pea 169- <etee. | eas AND 5 Eweras: Droksr ‘Surruemanr. 


169. Add. Awiolations i--As-to 


Trade, [1926] 2 K. B, 181. 


186. Add. Annotation :—Refd. Glenboig Union 
R. Comrs, (1922), 12 Tax 


187. Add. Annotation :—As to (1) Apld. Swift v. 
Board of Trade, [1926] 2 K. B. 181. 


197, Add. Annotation :—As to (2) Refd. 8. E. Ry. 


Firecla 
Cas. 427. 


Oo. v. I. 


-v. Cooper, [1924] 1 Ch. 211. 


218. Add. Annotation: — Consd. Rockingham 
-, [1022] 2 A. C. 816. 


215. Add. Teeengee dy s~—Ags to (1) Apld. Rocking: 
ham 8 R., [1922] 2 A. 


Sisters of Charity v. R 


isters of Charity v. 
315. 


216. Add. Annotation: — Folld. | Rocking 
Sisters of Charity v. R., [1922] 2 A. O. 315. 


-|—Applts. owned land im- 
mediately on the west side of a public road 
& a railway, & had thereon a school; on the 
east side they owned two small 
of land on the margin of a public harbour. 
They had made on tho promontories a bathing | | 


Se aetnaeninudieamaite enaaaeee 


216a. 














eee RSL Nee aoe seine neste Meena aed Latt ARM, aR 


169 i. For ‘‘ 169 1,” read “‘ 170 1.”’ 
ni.-— er eoren eo vances 


Po Co. .Nova Soorta Pow 
Co BION, fda 1D..64L. KR. e745 
ie = 8. R. 4 


led eae ag bu pwner }-~—Held : the 
arbit did not err in considering 
certain ne of the land owner in 


respoct of a special ee of a porn of 
the property for 
Fornks & TORONTO, rtiosoy aD. 2D. Lk 


650; 650.L.1 

p{—— ~——.]-—-Re ioiane & 
TORONTO CORPN. (1994), 66 O. L. Wt. 
175.—CAN. 


vi, —— Flooding ne ee neighbourhood. } 
-——The Crown oxprop ted the right to 
flood a part of L.’8 property, on 
erection of a dam, a public work. L. 
claimed, besides compensation for 
easement taken on his property, that 
he should be componsated for damages 


to hia trade, resulting from the decrease 
of PS antes pai duo the fl of 
Held . no aim 


neigh arise reapect of an spoon vane: 
ence coinmon to the irr peas 
~—-R, Si eo doa Hines 


127; 

176 fii. Le of bese is 
allowance ought not to be made for 
loss of business or estimated profits 
yot whore a loasee of a store bas suffe: 

a diminution of good-will, he is entitled 
to compensation although it. is.in tho 
nature of a business loss. In addition, 
oe made for the 

reasonable cost of moving, seeking a 
new location, loss of time, storage of 
furniture, rec fixtures & 
Seaton of business ocoasioned by 
such oval.— .. QOLDSTRIN, 
[1984] Exon. ©. R. 55.—CAN. 


PART It. SECT. 1, SUB-BECT. 3.—. 
179 i. ——~ Cost. 





ings to determine 
portien of a lot — & 
remainder, icine tat. te transfer 
part of an adj agitate which it did 
not own & had as taken no 
to expropriate -— : the offe 
be . into — & dealt 
Re GQ wo & TORONTO. (1994), rT 
Oo. if Re 346 --OAR. 


(2) Refd. Swift v. 
‘Board of Trade, {1925) A. O. 520; Swift v. 
Board of Trade, [1926] 2 K. B. 181. a 


171. Add. Annotation :—Refd.. Swift v. Bosed of 


‘lioune & wharf, both of which they used ia 

connection with the 

ths Grows Look te two protontor or 
Crown too 


the school, but. ne legal 


é 


kK the two promontories 


Bar 


blic & upon an area wholly 
Ere the east of the the ‘allway, 4 & including the two 

amall promontories, 
ting yard. <A claim by applies. to com- 


made a large railway 


senwatlon for the damage to their property 


on the west of the railway by reason of the 
a nk peal of mine shunting yard having been 


rejected the n & control 
of the se acai ve an enhanced 
value 3 ts.” land on weat side of the 

railway, & in respect of depreciation in value 


romontories 





+ oA La Tenn mee me meee Aon ont 8 





187 vi, Sub t tmprove- 
ments by owner.]—Where an owner 
remains on the property after expro- 
aoa ae & makes repairs to the build- 

& pute up temporary structures 
he ‘must Sean rhe responsibility of 
such 4 cou Large tg ences, & 
nothing, will be be alowed him therefor.— 





nr. Ncn’s, LTD. & COZZOLINO 
abut), ao Exeb. C. R. 158.—CAN. 
ew v. MOBKAU 
agin,” ai Exoh. Cc. 82.—OAN. 
m 1. -———~ Buildings erected by expro- 
jator bef ie AGhion iO treat “piven 
hether pokes of buildings to be con- 
pd nae) The Govt. ha resolved 
to acq under spe Acquisition Act, 


1894," land pooner Bs Bs Ita., 
took by ~ 


with 

sutidars, who gocupied p ne f the land 
Socunied hd sopite & Bartiy land 
ocoup y app Pp on lan 
fed by the sutidars. 


required, for a public 

Appit. ed nil der the. Act Act 
the value cot the land, & witereat thereon 
from the date when possession had been 


“os 56 
L. ce Sind App. 259.— IND. ° 


PART U1. SECT. 1, 8SUB-SECT. 3.—J. 


s i, ——-.}~—Heid: where the ih 
dence of value relied upon had refere 
to a number of sales in the vicinity. only 
a few of w zy 
had been completely cnandoner: & 
further, where it is eatablished Liat 
there are large areas of land ayeienle 

the vicinit, 


for building bs] 
asonable prices : egg Sa he 


value of nthe ape 
Ex. G, R #35. 


ets ana Se ne 


| severance of the pro 


of those lands due to the anticipated legal use 
of works which 
the two promontories; applts. were owners. 
whose lands had been injuriousl 
& accordingly 
pensation ; (usthan: the ct. in assessing the 
compensation should have regard to the antici. 
pated use of the promontories as part of 
a shunting yard, not to the actual use at 
the time of the oo eee ce 
SISTERS OF CHARITY v. 
315; 01 L. J. P. O. 198; 127 L. T. 608; 38 
T. L. R. 782, P. ©. | 


ht be constructed upon 


affected, 


they were entitled to com- 


R., [1922] 2 A. O. 


ott; Conflicting eridence—-Duty of 
ourt.J—Where, In Por LEI pai anen. 

the ct. is faced with fiicting evidence 
he optimists on the one hand & 
the poms on the other, it must be 
guided, in arriving at the true market 
valne of the property, by the reasons 
suppe mee cock witness’ viowkn, be: 
in mind the soundness of the same, 
the balance of paoben ae —R. 0. 
F Rost, (1931] Ex. C. R. 176.—CAN., 


PART IKI. SECT. 2 


191 i, What constitutes severance-— 

Bod of land taken—Prentses not con- 
ei ale we right over intervening 
fy Where by a previous expro- 

at n property was severed by the 

right of way of a railway co. c 

it, & the use of a culvert wader the 





tracks as a pesege was only by suffer- 
ance & wit egal right or title -— 
Heid: if expropriation takce land on 


eaoh side of the right of 
closes Access to 


way & thus 
the culvert ie is not a 
y which would 
entitle to co cose oy —-R. v. LOONAN 
Sia 20 | Exch. tage — CAN. 

—— ————, ane lant to 
additional value & tine ehh Caragee 
for severance must depend on the 
existence at the time of acquisition of 
the property of aoe wshe of passage 
between ar pieces of land.—Re TC ANGL 
Co., Lrn., & MININSTER OF MARINE, 
[1927] 8. A. 8. R. 106.—AUB. 


PART Il. SECT. 3, SUB-SECT. 1. 


st. General rule.)—The right to 
receive pt Lor gai for land in- 
Seebidpaa ie affected depends upon the 

statute order whi 
iejurioua affection, & upon th 
of such statute or ‘order will) depend tb the 
busis upon which th nse esa fa 
to be assessed. Re bo WELLS TORO 
Compn., {1935} 2 D. L. BR. 798 ; ary 
0. -L. R. 541.~CAN, 

ni, ys must within 


ust be made 
ree te ime.}—-Under Edmonton 


claim for 
Gainaat's ined ow 
affected b 


MICHAEL a. Uxnaniax & 
InerrvoTs EDMONTON 
eres W. Ww. R. I ale i 


3 am “ddd. Annotation :—Retd. 


2682. 


ai rer 


age et eee 
4 


ham Sisters 


of Obarity.v. R., [1922] 3 A. 0. 815. 


7 288. Add, “Shalala Refd. Howard - Flanders 


-v. Maldon Corpn. (1926), 185 L. T. 6. 


259, Add, Annotation :—Consd. Blundy, Clark & 


Co. v. London & North Eastern 


way 
(1981), 100 L. J. K. B. 401, 


261. Add. Annotation :—Refd. Blundy, Clark & 


Co. v. London & North Eastem Railway 
(1931), 100 L. J. K. B. 401. 


-——,}—By a private Act the President 
of the Air Council was authorised to enter 
upon, take & use all or any of certain lands, 
& also to construct a certain new thorough- 
fare. By sect. 2 he was authorised to stop 
up a portion of a certain lane known as 
ough-lane. By sect. 5, ‘“‘ subject as here- 
inafter provided the Lands Clauses Acts are 
for the se of tho acquisition of land 
under th Ret incorporated with this Act.” 
Then followed several exceptions, which did 
not ariel sect. 68 of the Lands Clauses 
Consolidation Act, 1846, which deals with 
injurious affection. Lands were taken by the 
President under the special Act, & the said 
portion of bale guieaiy was stop yed up. 
The claiment owned a dwelling-house A 
Plough-lane, not the part einai i ey 
lands of the claimant were taken by the 
President under the Act, but his premises 
were depreciated in value to the extent of 
£100, through the stopping up of a portion 
of Plough- lane, rendering his premises less 
accessible in one direction. The claimant 
claimed compensation in respect of the 
stopping up of this portion of Plough-lane. 
On the hearing of an award in tha form of a 
special case stated by an official arbitrator 
under Acquisition of Land (Asseassn:2nt . 
Compensation) Act, 1919 (c. 57), 8. 6 (2), i 
was contended for 'the President of the We a 
Council that the claimant had no right to 
claim compensation on the ground that no 
portion of the Lands Clauses 
Act, 1845, was incorporated with the special | 
Act as regards sect. 2 thereof, which was not 
a sect. for the purpose of the acquisition of | 
Jand, but one merely authorising the closing 





ate ee mrt te it heteee ate 


Yonsolidation 


tion in 


265. 


270. 


272. 


2748. 


- Vol. X1.— Compulsory Purchase of Land. “Cases oe 874a: 


of a thoroughtare ; & also on the ground that 
sect. 68 of the Act of 1845 was not incor- 
porated with the Special Act as its provisions 
for “ injurious affection” were not for the 
‘aequisition of land. The official arbitrator 
asked the soltowing e regrins of the ct.: Was 
the claimant re : ~ to pe paid oe 
oO es ing up o 
siplpae of Piough-lane ? Phe ct. caidas 
uestion in the affirmative.—-Wnrie 
re OUNCIL, PRESIDENT (1929), 143 L. T. Tr. 43, 


For (“ Lorp WerseTsury’’) read (‘‘ LORD 
WESTBURY, dissenting ’’). 


Add. Annotations :—Aa to (1) Distd. Blundy, 
Clark & Co. v. London & North Eastern 
Railway (1981), 100 L. J. K. B. os Refd. 
pees Sisters of Charity v. R., [1922] 


Add. Annotation: NB eis Blundy, Clark & 
Co. v. London & North Eastern Railway 
(19381), 100 L. J. K. B. 401, ©. A. 


Add. Annotation :-—-Aa to (1) Consd. Blundy, 
Olark & Oo. v. London & North Eastern 
Railway (1981), 100 L. J. K. B. 401. 


By construction of bridge.|—- 
Resps., a county council, were empowered 
by a private Act to build a bridge across a 
navi Fple river giving access to a wharf, 
which was resorted to by sea-going vessels 
& was also used for the storage of goods. 
The bridge, when built, constituted an 
obstruction to the navigation & interfered 
with access to the wharf, so that goods 
destined for the wharf had to be transhipped 
from sea-going vessels into barges below the 
bridge, & the owners of the wharf had to 
acquire a new wharf below the bridge. The 
owners of the old wharf, i.¢., the freeholders, 
& a mtgee., & the occupiers, who were 
tenants at will, claizned compensation under 
the following heads: depreciation of freehold 
value of the old wharf; cost of the new 
wharf; damage through loss of traffic; 
damage through extra cost of handling 
traffic at the new wharf; damage to river 
sailing-barge traffic ; damage through total 
stoppage of dumb craft with goods for 








. Railway Act, 1919—Spur track 
Asneinunted along streets——Measure of 
compensation to adjacent landowners. }-— 
Barish COLUMBIA PERMANENT ee 
Co. v, ee Saat NORTHERN Ry. (NO. 3 
(1933) D. 3 802 ; (1923) k 
WY FL 107 72s Can, Hy. C 


is "Sask. L. R. 29 Fede 
sk. Road “p> en aeeen 
v. Kent JJ. 
Clesty 8 N BEG R. (3 ye “118 -—CAN. 


PART Ill. SECT. 3, SUB-SECT. 3. 
sl. rypeor land occupied cto datahay 


—[088 0 v.j—Re B 
hare FaLts PaRK CoMRS. (1887), 
a gr —CAN. 
adjoining water-lot — 
rena og. eo i 1934) 
re ca Ss, Se OL’ ioe. 


Sp. . Land. diolded a ye —— HOME 
i— aken for 
anty Heid: the owner of the unsold | vt 


pnt, -— 
ne was ontitied, over & above the 
_ actual valve of the lots is 
to compe de- 
t- lands,—MONTREAL Gr, Z 


‘Jacen 
CANULTY. REALTY . Co., 


se i R. 409; (1923) 8. Cc. RR. 273.-~ 


Land taken for lowering road— 
Obstruction of access by road to other 
land.}—-fFfeld: claimant ieee py 
corapensation ——M. EE. 

COLLECTOR OF RANGOON (1926), ca +L. R. 
4 Ran. 350.—IND 


- Land taken for power line-- 
Intention to use adjoining lani a 
aviation ground. }--SHAWINIGAN WATE 
& PowrER Co. v. TAGHON: Ne su 
8. O, R. 618; 3D. L. KR. 86 


PART Ii. sat palatial 4.— 


227 _~—séiv.. ——, }—The 
Crown not having expropriated any 
part of eunpient ® property or any 
easement to the same :—ZJeld : 
the case ae roy come within Exch. 
Ct. . 20, & the ct. had no juris- 
phonies "to. entertain the clin ae 


ropriation Act or 
rt ut 3h Erie ae Sit (1920). 3 30 





Exch. C. R 


.237 w~-—— ALEXANDER 
 cppctade Mune % CaNaDIaAN 
4136; 29 Ou. Ry.Cas 345; 62 0. LR 


serene 


7 


PART IIT. SECT. 3, SUB-SECT. i= 
B. (a), 


fi, —-—.}--Re OGiiviz KrovuR Mus 
Co., Lrp. & WINNIPEG ret L827] 
2bD. L. R. 606; [1927] 1 It. 
833; 33 Can. Ry. Cas. 92; 36 Man. 
lL. R. 412.-—OAN. 


PART Ill, SECT. 3, SUB-SECT. 4.— 
B. (0) if. 
AF 266 vi. Where direct 





access to land on w ich a business is 
conducted is not out off by the closing 
of a street, the fact that such closing 
will oblige persons going to & from 
such place of business & E neigh bourlag 

rties to use a siightly Jess con- 

ent route dows not give the owner 
of much land a right to compensation.—— 

EDMONTON CHARTER, FtisMMAN 
Co., aa 0. EPMONTON CORPN., [1925) 
1 W. W. R. 778.—CAN. 


ms 
sb, —-— ~--—— ceed in value 
land. }—NxKILAON v. Pacinid Great 
Gasrann Ry. 00., OBLATE ORDER re 
MARY IMMACUL Uti v, Pace GREA 
L@ o. ‘pacino Gurat hg 


“| Go, (191% Bt. 782; 
CAR. 440. 0AN, } 


Cases 274a—558a. 
Overseas } 
rents :—Held aimants were entitled to 
compensation only under the first head, 
& were not entitled to compensation under 
the other heads.—Hiwert v. Essex COUNTY 


OOUNCIL (1928), 188 L. T. 742; 44 T. L. R. 
378; 72 Sol. Jo. 241. 


275a. —-— River frontage of private house.]— 


Part IV.—Compensation 


828. To the oxisting paragraph add as follows :— 
Say Limestone is a mineral within the above 
Sec 8 


336a. -—--— ——— Within Act.]-—-MIDLAND Ry. Oo. 
& KrrrerRiIna, THRAPSTON & HUNTINGDON 
Ry. Co. v. RoBInson, No. 328, ante. 


355. Add. Annolation :—Consd. Consett Industrial 
von ee Soc. ». Consett Iron Co., [1922] 
pea : 1. vd. 


356. Add. Annotation :--——-Consd. Walton Harvey, 


Ltd. v. Walker & Homfraya, Ltd., [1931] | 


1 Ch. 145, 


ie iages through loss of storage 


ENGusH anpD Empre Dicest SupPpLEMENT. 


Buccievan (DUKB) v. METROPOLITAN BOARD 
or Works, No. 215, ante. 
288a. ——~ Whar!.] —HEwerr v. Essex County 
OouNcIL, No. 274a, ante. 
——-.]—HEWETt v. HssEx County CouncIL, 
No. 274a, ante. — 
-|-—— ROCKINGHAM SISTERS OF 
CHaritry v. R., No. 216a, ante. 


289a. —— 
8238a. ——— 





for Mines and Minerals. 


367. Add. Annotation :—Refd. Swift v. Board of 
Trade, [1925] A. C. 620. 

874. Add. Annotation :—Consd. Glenboig Union 
Fireclay Co. v. I. R. Comrs. (1922), 12 Tax 
Cas. 427, 

378. To the existing paragraph add as follows: 

(83) The word ‘‘lands”’ in sect. 6 of tho 
above Act includes mines. 
Add. Annotalion :—Ccenerally, Consd. Graigola 
Merthyr Co. v. Swansea Corpn. (1927), 71 
Sol. Jo. 681. 

“412. Add. Annotation :—Refd. 
Trade, [1925] A. C. 520. 


Swift ». Board of 


Part Vl.—-Procedure to acquire Land otherwise than by 


Agreement. 
475. Vor existing citations and annotations, a landowner, possessed of a leasehold interest, 
substitute (1851), 0 Tare, 436; 7 Ry. & Can. who has claimed £550 for compensation for 
Cas. 92; 18 L. T. O. S. 116; 68 EH. R. 580, disturbance & valucd his leasehold interest 
In JI3.3 subsequent procecdings (1852), 2 at nil, subsequently, but before his clainn is 


De G. M. & G. 94, L. JJ. 
Annotations :-—Refd. Salisbury rv. G. N. Ry. (1852), 17 Q. B. 
840; Hodges t. Met. Ry. (1860), 28 Beay. 109. 
478. Add. Annotation :—Refd. 
Barton, [1924] 2 K. B. 88. 
526. Add. Annolalion :-—As to we ia Cardiff 
Corpn. v. Cook, (1923] 2 Ch. 


5681. Add. Annoiation :—Refd. i Corpn. v. 
Cook, {1923] 2 Ch. 115. 
——— Rights of assignee.|—A land- 
owner has a right to deal with his property 
after a notice to treat, although the right 
must be exercised subject to the rights 
acquired by the undertakers by virtue of the 
notice & so as not to increase their obliga- 
tions, & he is also entitled before acceptance 
to withdraw & amend his claim. But where 


ee 


Brakspear vv. 


533a. 
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PART Il. aah Pe rsaaacialag 4.-- 
Cc. (a 





2928 v. .)}~—The general depre- 
ciation of roparty resulting from being | 


iu the vicinago of a public work dogs noes) ron C C. 


nr 


Meee er ee ee renee een Le NE rere: 


ing any claim tn respect of the four lots 
| covered by the mtgo., could be 
appliod towards compeneree for the 
a a lot. ~ STUART R., 
1926) 8. CO. R, 284 
-——CAN. 


accepted, assigns his leasehold interest, his 
ce stands in the samc position as the 
landowner & can withdraw or amend the 
claim, either expressly or by sending in a 
claim in respect of the leasehold interest 
wholly inconsistent with the original claim, 
& the undertakers are not then at liberty to 
disregard the assignee & continue to treat & 
contract with e original landowner.— 
CARDIFF OORePN. v. Cook, [1923] 2 Ch. ek ; 
92 L. J. Ch. 177 ; 128 L. T. 530; 87J,P.9 
67 Sol. Jo. 315; 21 L. G. R. 279. 


534. Add. Annotation :—Refd. Matthey v. Curling, 
(1922] 2 A. C. 180. 

558a. Misdescription as to nature of property— 
Abatement of purchase-money—Not ordered. |} 
—Re STEPNEY Borovuas Counci. & SMART'S 
CONTRACT (1902), 47 Sol. Jo. 159. 





Nene Ores gy amar om. 


D. L. R333; 2 W. W. R. 445; 24 


i 
not | Alta, L. R. 209. age) 
g ii. 
1926} ar S. O., 1927, s. s. 342 te a 
| EPIscoPaL 





CaTHOLIO 


101, n. 
not give rise to a claim by any par- LONDON & Si NDWIGH: row™), {19301 
ticular owner, rer. It. v, Aaron, (1921), PART III. SECT. 4. 4. D. L. R. 955; 65 O. 


21 Exch. 


PART IIL. SECT. 3, SUB-SECT. 5. 


» Payment of morlyane on part of 
fond he Crown expropriated tive 
lots Vs land belonging to appit. A 
intgo. in favour of M. upon four of the 
Jote had been disch by the Crown | to said la 
by payment to M. of $22,000 :—/Jeld : 
the obove a aa although antlafy- 


under Public 


Ry. bs Co . 


-——. |—He 


| ae een 
lnenwaas which sour be ded 
Works Act (Alta.), 
s. 24 (8), is the increase so caused in 
the value of the land through which 
tho publio work is co 
above any such increase 
eee ee ae ee 
mediate Maer ee —— Ri 
RAFTILATTONS: 


la: the onl 
ucted | PART V1. SECT. 1, SUB-SECT, 2.—D. 


490 i. Effect of-—No dros of action at 


common law— rendering 
nstructed over & | land useless & gf not recover- 
as is common pi i crore BROWN MILLING 


Ca. ADIAN Paciric Ry. Co., 
(a82s} 4D. “. R. 1136; ay can Ry. 


L CANADA 
Cus. 8348; 520. I. R. 52%.—CAN 


1929) 4 


662. Add. Annotation: :—As to (1) Refd. Greswolde- 
| Newcastle-upon-Tyne 


Williams v. 
(1027), 91 J. P. Jo. i 


Vol. XI,.—Compulsory Purchase ot Land. ‘Cases 562-—727a. 7 


596a. Building consisting of several blocks of 
offices—Constitutes one ‘* building.’’]—Gres- 
WOLDE-WILLIAMS v. NEWCASTLE-UPON-TYNB 
Corpn. (1927), 92 J.P.18; 26 L. G. R. 26. 


Corpn. 


Part VII.—Assessment of Purchase Price and Compensation. 


650. Add. Citations :-—{1922] 1 A. ©. 27; 
L. J. K. B. 202; 126 L. T. 258; 86 J. P, 25. 
Add. Annotation :—Distd. Thurrock. Grays 

ury Joint Sewerage Board v. Thames 
Land Co. (1925), 23 L. G. R. 648. 


650a: —— Acquisition of land & appointment of 
arbitrator under Public Health Act, 1875, | 

(c. 55.)]—A land co. was the owner in fee | 
simple of certain land thro 
sewerage buard, under Public 
1875 (c. 55), after duly serving on the co. 
notice of intention to do so, carried a sewer & 

a rising main. Subsequently an agreement 

in ee was entered into between the 
had been done. 
arding the com- 
oard to the co., 
had to arbn. The arbitrator 
gf aia under Public Health Act, 
before entering on the arbn. made 
the statutory declaration under that Act. 
Having considered the disputes he made an 
alternative award in the form of a special 


& Tilb 


¢ eer ies regarding what, 
ifferences haviny arisen r 
pensation to be paid by the 
recourse Was 
was 
1875, 


case for the opinion of the ct. 


of opinion that compensation was to 
assessed solely under Public Health Act, 
1875, he awarded the co. £6,090; 
arbitration was under Acquisition ‘of Land 
(Assessment of Compensation) Act, 
(c. 57), & the basis on which compensation 
was to be awarded was to be governed by 
the principles in s. 2 of that Act, he awarded 
2,148 :—Held: as the land had 
been acquired under powers conferred by 
Public Health Act, 1875, before the agree- 
ment between the parties was entered into, 
it had been acquired compulsorily, & as 


the co. 


L otastiemeeectitiehateedameanesameiioeamen ram aneaet 


PART VIL ener. 4, SUB-SECT. 1.— 
o (@}. 

566 fi. nee oe that ta paeetonl | 
for enjoyment house. }--~The worl 
a house "in Lands Act, 1847, 8. 92, is 
not limited to the four walls of the 
building, but includes all that is neces- 
sary to the convenient occupation of 
the house. 

Promoters of an undertaking 
Held: not entitled to take a PS cei, of 
land immediately in froat of a house 
between it & the wall & containing a 
tank & fruit trees, when the owner was 
ene & able to convey the whole of 
ie house.—DR4PER v. SOUTH AUSTRA- 

RALLWAYB Com. (1901), 3 
8. SA. L. R. 150.—AUS. 
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| 
| 





91 there was nothing in the agreement which 
affected the primary basis of the value of the 
ane nor any other matter, including the 

appo! ointment of the arbitrator expressly under 


ic Health Act, 1875, which was ie 


erin with the rules laid down by s. 2 
of the Act of 1919, that Act applied the 
arbn., & the co. should be awarded £2,148.— 


THURROCK, Grays & 'TrLBuRY JOINT SEWER- 
AGE BOARD v. THAMES LAND Co., Lirp. (1925), 
90 J.P.1; 28 L.G. R. 648. 7 
Arbitrator incapable of continulng-—Power 
to replace.|—Where an arbitrator, appointed 
by the Reference Committee under Acquisi- 
tion of Land (Assessment of Compensation) 
Act, 1919 (c. 57), a. 1, becomes incapable of 
continuing a particular arbn., the authority 
of the Reference Committee includes the 
power to replace him by some one else.— 
Gross, SHERWOOD & Hmatp, Lrn. v. Essex 
CouNTy Oouncin, [1927] 1 Oh. 205; 96 


h which a 
ealth Act, 


702a. 


L. J. Ch. 21; 186 UL. T. 871; 91 J. P. 17; 
oe L. R. 5; 70 Sol. Jo. 1196 ; 25 L. G. R. 


If the ct. was 
sa ae .702b. Effect of appolntment under protest-— 


Whether right to compensation admitted.]— 
Semble: aco. does not, by nominating under 
protest an arbitrator in pursuance of the Lands 
Act, 1845, admit that the case is one entitling 
the claimant to any compensation.—SuTToNn 
HARBOUR IMPROVEMENT Oo. v. HIrciENns 
(1851), 1 DeG. M. & G. 161; 21. J. Oh. 78; 
18 L. T. O. S. 1638; 16 Jur. 70 ; 42 E.R. B14, 
5 ae Ae 

727a. Hearing — Entry in Crown Paper.] -- An 
award made by an official arbitrator under 
Acquisition of Land (Assessment of Com- 


ee end 


be 
if the 
1y19 


-_ 








EDLs TREND MY ear 


possession, under the above Act, with 
a torm that the ry. co. shoal! pay money 
into ct. as secur ty any judge of the 
Bupreme Ct. has urisdiotion to ohh the 
an arbitrator ; under sect. 2 

jndge of the county ct. of the county 
wheroin the expropriated lands lie 





ae Ath ae Ry meme ob epee aber Hanae 





have regard to the laws affecting such 
estato & interest in tho province whero 
the property is situated.—R.  v. 
HvuDsoON’s Bay Co. (1921), 20 Exch. 
C. R, 413.—CAN. 


mutual agreement for compen 


the proper person to appoint, Re 
ligt Pieler irs oars i LITTLE CAMPRRIL rehara sAKE ON- 
existence, validity, aa plicabllity ot O. L. R. 681.—CAN.. 
such agreement must be sett 
agreement of the parties or dotermined PART VII. SECT. 5, SUB-SECT. 4. 
by the ct. before a caso for arbn. 713 Wl. —-— Jurisdiction of court.}— 
arises; & the arbitrators exceeded | He TAYLok Esrart & ABAINIBOTA 


their jurisdiction when they entered 


RURAL aha Norda rr Of 
upon an inguiry as to the existence 


, CL Ww. Ww. 
R. 719; 4 D. L. i, 2 


& validity o the agreement alleged.— 


a eons g HARMANS, jt. ; & Tor Toronto Crry, | PART VII. SECT. 5, Piulctomtl 7, 

‘ e ae ORONTO CITY, sm. Appeal under Muntci Arbi- 
sg. Public Works Act. 8s. 22—— | STEWAR TORONTO Cry, tt (1928 trations tte: 1927.J—~An steal to & 
porwr ton f if Sob, Ag oa Provinetal | 4D. 1. R ‘El; ; 620. L. % 47 aivigens Ct. a oe Speers Division 

ways om an award made under Municipa 
GRaFTON TOLL Roap Co. 1021), 64 eels VU. SECT. 5, SUB-SECT. 1. | Apbitrations Act. R. 8. O., 1927, Hes 
DL R24 : 50 0. L L. R.125.—CAN Passing of bye-law by 


piri Vii. ratihee ei SUB-SECT. 1. 
Ex uer Court.) 
te be matters 


of Canada ascerta 
or ee of persons claim 
. for property expropri- 
ated by. the Do Pinion Crown will 


J.5. 


ail 
ne 





but vot unless the award ix apr pealed 
from within six woeks after notice that 
it haw been filed; the ct. has no 
jurisdiction to give leave to appeal, or 
ty extend the time for appealing after 
the time has expired, even in a case 
where there was raud in ae Pia in 


ical “authoril Submission before bye- 
Lace ullra vires. }—KOKREMSTENT 
ere tree ee or Kre HIixLy, 


sk. Cannot pd en held into validity Pics ae 
. Ww. &R. ! 


Noe ‘382, {1923} 2 W 669,-— 
OAN. 


ees vu. SECT. 5, SUB-SECT. 2. award. Sect. 3 of Ar 
nder Ores Pedeay Act, | te 927, is oy fi8 oe Hoste, Re Fata fi 
91 , ere a judge 0 reme oO D. 
1018, Where # judge of the Su er for | O GOAN. 
9 15 


pensation) Act, ae (c. 57), in the form 
of a special case, is rightly entered in the 
Crown Paper.—Hmwirt v. Essex Country 
Counciz (1927),97 L. J. K. B. 249; 92 J. P. 
36; 44 T. L. R. 111; 72 Sol. Jo. 50; 26 
L. G. R. 48 D. C.. 


761a. ——— Award embodying decision of court on 


762, 


773a. Award of lump sum—Validity.]—Claimant | 


special case.]|—An official arbitrator stated a 
case under Acquisition of Land (Assessment 
of Compensation) Act, 1919 (c. 57), & the 
Div. Ot. decided adversely to the contention 
of claimants for compensation. The arbi- 
trator then made his award, embodying 
therein the decision of the Div. Ot. Claimants 
applied to another Div. Ot. to set the award 
aside, on the ground that the award was on 
the face of it erroneous in law, but the 
ct. dismissed the application. Olaimants 
appealed :—Held: no appeal could be enter- 
tained._—-NORTHWOOD v. LONDON OOUNTY 
OounciL (No. 2) (1927), 96 L. J. K. B. 520; 

187 L. T. 49; 91 J. P. 93; 43 T. L. R. 347; 

25 L. G. RB. 264, O. A. 


Add. Annotation :—As to (2) Apprvd. & 
Apld. Matthey v. Ourling, [1922] 2 A. OC. 180. 


was the owner of certain land with regard to 
the acquisition of which an arbn. was held 
under Acquisition of Land (Assessment of 
Compensation) Act, 1919 (c. 57). He claimed 


Part VIIl.——Entry on 


785. 
966. 


Cases 72 7a—1005. EncuisH ann Evpme Dicrst SupPpLeMEn’. 


£17,362, &, before the hearing of the arbn., 
the President of the Air Council made an 
unconditional offer of £10,000. The sum 
awarded to claimant by the official arbitrator 
in respect of his interest in the land -& the 
consequential damage thereto was £11,415. 


‘In dealing with the costs the arbitrator | 


directed the Council ‘‘to pay £100 towards 
the costa of claimant.” Claimant applied to 
the ct. by motion for the award to be remitted 
to the arbitrator on the ground that he had, 
in making the above order as to costs, not 
properly exercised the discretion conferred 
upon by sect. 5 (4) of the above Act :— 
Held: in awarding the lump sum of £100, 
the arbitrator had in terms awarded to 
claimant part of his costs of the arbn. within 
sect. 5, & as it seamed reasonably clcar from 
the Act that, when a sum was awarded by 
the arbitrator i in excess of the amount offered 
by the authority but less than the sum which 
claimant had offered to accept, the arbitrator 
had an absolute discretion as to the costs, the 
motion to review the award failed.—Brap- 
SHAW v. AIR COUNCIL, [1926] Ch. 329; 95 
L. J. Ch. 499: 185 L. T. 588; 42 T. L. R. 
197; 70 Sol. Jo. 867; 24 L. G. R. 351. 

For ‘‘ No. 749, anic,”’ read ‘‘ No. 872, ante.’”’ 
Add. Annotation :—Refd. Simbro Trading Co. 
a Parent Corpn., [1929] 2 K. B. 


Lands by Promoters. 


1005. Add. Annotation :—As to is to (1) Retd. Gra Refd. Grant v. Derwer Derwent, [1929] 1 Ch. 39¢ 1 Ch. 390. 


eee, 


PART VII. SECT. 5, SUB-SECT. 8. 
T3864, ~—--—— Claim tn respect of severai 
interesia—- Award not apportioning sums 
between several interesis—Inesuficient.) 
—STEWART MUNICIPAL DISTRICT vt. 
oo (1924) 2 W. W. KR. 1217.— 


8). —— Arbitrator not entitled to 
allow interest.|—Re LetTros & TORONTO 
CORPN, (1924), 66 O. L. BR. 175.— CAN. 


PART VII. SECT. 5, SUB-SECT. 10. 
J (p. 196) §, ——-.}—Re TAYLor 

Harare & ASSINIBOIA RURAL ae 

“ACA. (No. 2), (1931) 3 W. W. R. 408 


—— Under Dominion 
Rathoay pil 400 te {e. 37). }—Re Krrsl- 
LANO INDIAN RRSERVE, VANCOUVER 
Harpoun Comra. v. R., (1918) 2 
Ww. W. 7 AS ia . 

m (p. 196) ik. —— Under Dominion 
tlway def, 1919 (¢. 68).)—He 
ARBITRATION UNDER THE RAILWAY 
AcT, Britisn COLUMBIA PERMANENT 


Loan Co, 0. CANADIAN NORTHERN RY. 
Co. oho, 1), (1922) 3 W. W. RK: 677; 65 
D. L. R. 734; 15 Sask. L, HR. 431.—CAN. 


a ap) ii, —— -——.]—CEDAR 
PIDS MANUFACTURING & POWER Co. 
v. i iptny {1927]23 D. L. R. 83.—CAN. 
r (p. 196) 1. —— Award ng phoned 
on wiong, principle.}—Where dam 
were rocoverablé by reason of lowe ar 
of the aldewalk in front of a building 
consisting in the decreased value of 
the property, but were asaessed ut t 
canst of lowerl the store foes 
Held: the award rouat be eet aside as 
determined upon a wrong prinainple.— 
Rapiwson Town cv. Angon, (1919) 3 
bale W. R. 580 aesd eee 


x i. ——~— Sum guarded, inadequate. } 
—ARMSTRONG vt. NEW eon 
ape et dy (1929) § L. rn 
150; 1¥ R. 1553 41 B. é i. 


_ Was erroneous.-—~lte Sco 


cage ne cg EC A et A 








y i. Lump sum ey eas eRe a ee a 
done on tts face.J—~NORTH COWICHAN 
CORPN. ©. GORE-LANGTON, [1921] 2 
W. W. R. 484.—OAN 

@ (p. 187) 1. -—— ———~-.]—-Naso & 
WILLIAMS v. EDMONTON, DUNVEGAN & 
Entree CoLuMBIA Ry. ve .. [19171 3 

W. HR. 553; 36 D. L. R. 601.—CAN. 

(P. 197) i. .}— AD 
appel ate ct. should not interfere to 
Vary on atvard unless it Is satished that 
the ‘award does not truly represont the 
honest opinion of the arbitrators as to 
damages, or that the basis of valuation 
OTT & OBRAWA 
Town, [1922] 62 O. L. R. 504.—CAN. 

e(p.197)4i. —— ——. }—- WINNIPEG 
® Cross, [1927] 3 D. ays R. 1072; 
rrofole ie W. i. 6443 37 Man. L. RR. 


197) iv. ./~—Re 
SuLuivan & TOWNSHIP OF BERTIE, 
Ma Ee D.L. R. 74; 60 0. L. R. 107. 
© (p. ag —— 

peniok 

"1900 
1344 

m (p. 1 DixON 


DLR 
1 WwW. W 
97) 1. —— 
& TORONTO CORPN. (1924), 56 O. L. R. 
167.—CAN. 


i enh aeeeanameel 








ened 


co (p. 


——,)—Re ARBI- 
Re Woops, ean 
2 Raye ike Zil; fies} 


ee eee 


o (p. 197) 4. ——- ——.}+- Where a 
large number of witnosses give evidence 
to the same effect on a question of 
value the award of an arbitrator based 
thereon will not tee set aside.—CaNa- 
DIAN NORTHERN Ry. Co. ©. RETCHESON 
Geis), ) ae Can. ve Caa. 104: $3 

29.—CAN. 


; Quealion only 

quantum. |-— LeTrros & 

TORONTO CORPN. dean, 66 0. L. HK. 
175.—CAN. 


PART VII. SECT. 5, SUB-SECT. 11. 


af comecuenre ir = to 
enforccm wit - an Seek was 


10 
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expropriated by & rontiated: by: a.rnunicipal corpn. 
under sa 38 of Municipal Act, 
hk. S. O., 1927, it was hele that the 
corpn. was not entitled to withhold 
payment of the op aca be money 
until the claimant had executed a con- 
veyance of the easement, for the 


| easement had aka rete vad vested in 


the corp n.——Te AYO & ‘TORONTO 
Ear: Peat L. Ma 890; 640. L. R. 


O Age i cer 5, SUB-SECT. 12.—A. 

en. Costs follow event— Subject to 
discretion of court— Princi Onin oe governiny 
exercise of discretion.}—Th rdinary 
rule is that costs should follow the 
event. But the ct. has a discretion 
to depart from this rule, ‘& such dia- 
cretion is to be exercised on well 
recognised principles. Paar CoL- 
LECTOR SALSETTE DAMODARDAS 
RITHUVANDAS (1928), ‘LL. R. 53 Bom. 
,178.— IND. 

sx. Application to set aside award— 
Taiability hd costs.}——-Re ELDRIDGE 
Estate & D ores, oF SuM48s CORPN., 
(1931) 3 W. W. R. 223.—CAN. 
PART VIL. SECT. 1, SUB-SECT. 1. 

‘g0. Payment or tender of compensa- 
tion nol Se, -}~CANADIAN PACIFIO 
Rr. Co. PAUL (1921). 27 Can. Ry. 
Cas. 417. ~ CAN. 
ate Vill. SECT. eae SUB-SECT. 2.— 


.ai, —— Or expropriation proceedings 
completed. AINBRIDGE 


LUMBER Go. (1980), 28 29 B. & R. 186.— 
CAN. 


PART VIIL SECT. 2, SUB-SECT. 1. 
sp. Application for warrant of pos- 
Pi ees Asean one Exchequer 


Court to hear. }— BEQUER 
ra erty 4 “D. R. 673.— 





EE egrets Na- 
ro BoLanD, et 4 
ary LR. 103; 09525) Exch, C. R, 173. 


~ Vol. Xl.—Compulsory Purchase of Land. Cases 1097—1997a. 


Part IX.—Assessment of Compensation after Entry or 


Injurious Affection. 
1097. Add. Annotation :—As to (1) Refd. Cardiff Corpn. v. Cook, [1928] 2 Oh. 115. 


Part X.—Conveyance of Land and Payment of Purchase- 
Money. 


41122. Add. Annotation :—Refd. Oxford Corpn. v. . the principal sum awarded from the date 


Oxford Electric Co. (1930), 148 L. T. 577. | waen possession was taken, unless ue Act 

25. ; : oe : clearly shows a contrary intention.—INGLE- 
at Pag eer ahr Ae “on4y, A Sa a oe woop Pute & PapeR Oo. v. NEw BRUNs- 
529; Swift v. Board of Trade, [1925] A. O.| | WICK Exrcrrio Power Commission, [1928] 
620; Oxford Corpn. v. Oxford Electric Co. i at a o7 L. J. P.O. 118; 189 L. T. 


(1930), 143 L. T. 577. A 
: 1227. After this case add: 
1158. Add. Annotation :—Consd. Berners v. Flem- -}--See, further, OHARITIBGS, 
ing, [1925] Ch. 264, Vol. VIIL., pp. 359, 360, Nos. 1558-1565. 
1205a. |—Upon the expropriation of land | 1287. Add. Annotation :-—Refd. Olark v. Barnes, 
under statutory power, whether for the pur- [1929] 2 Ch. 368. 
pose of private gain or of good to the public | 1242a. ———.]—Re Bromtey GuaRDIANS (1846), 4 
at large, the owner is entitled to interest on L. fT. O. S. 430. , 











Part Xl.—Application of Money Deposited in Bank. 


1382. ce Meanie G Sage Ea yp. trurdett | ron baat nt Ti on tt aa P. rhaere Tt 
utts, y . 98. OUTTS, y Jh. ; 4. J. Ch. . 
arnt a nN :—Consd. Ex p. Burdett | 1500 wre a sane ae Williams’ 
OUR VEO Leni 08: Settimt., Williams Wynn v. Williams, [1922] 


1884a. Title not proved to be defective— | 2 Ch. 750. 





Part XIl—Costs when Money Deposited——Liability of: 
Promoters. 


1597. Add. Annotation :—As to (2) Refd. Camp- Sone 1 Drew. & Sm. 48, n.; 62 EB. R. 
06. 


bell v. Pollak, [1927] A. C. 732. 
Annotation : Abid. Ite Cloveland’s Harte Estates (1860), 


1604. Add. Annotation :—Refd. Re Letters Patent 1 Drew. & Sm. 
No. 139207, Re Carbonit Akt., [1924] 2 Ch. | 1985. Add. Amnolation:—Refd. Re Booth & 
53. Southend-on-Sea Estates Co.’a Contract, 


{1927} 1 Ch. 579. 

















1614a. ——— ———_.]—Re Lonpon Bripce Acts, | 1907a. Transfer of fund from charity trustees to 
Ex P. TATHAM (1838), 3 Y. & OC. Ex. 67; 7% official trustees of charitable funds—Costs to 
L. J. Ex. Eq. 64; 2 Jur. 440; 160 DB. R. be borne equally by promoters.|—a2 p. 
617. SUNBURY-ON-THAMES RBAN DIstTRicr 
*CounciL, Ee p. STAINES RESERVOIRS JOINT 
PART X. SECT. 1, SUB-SECT. 2.— | Owner rematning tn possesaton.j—Re ; SYDNEY MUNUUIPAL COUNCIL v. TROY, 
B. (0) i. ARBITRATION Act, e Leste & (1927) A. C prose ee pane P. C. 124; 
{. ——.}—R. v. MoKENZIE (1890), 19041 4D LR ISTRICT oO. Py e Ae 2 &. Ur ° 
.L. R. 1017; 3 W. W. R. 

2 Exch. ©. HR. 198.—CAN. B14 CAN: PART XII. SECT. 8, SUB-SECT. 5.—A. 
PART X. SECT. 1, SUB-SECT. 4 z i. ——~-}--Re Forp & Oana- 
: i zi. ——— Sydney Corporation (Amend- | DiaN Pacirio Ry. Co, (1926), 32 Oan. 

pi. —— From filing of caveat— | ment) Act (Ko. of 1924), gs. 17. | Ry. Cas. 319.—CAN, 


li 


Onses 201'7n—-2225). Enauise AND ‘Ewer: Dioxsr SUPPLEMENT. 


% 


Part XII —Purchase of Particular Interests in ‘Land. 


2017a. Agreement with mortgagor—Binding on 
mortgagee entering into possession. —MOLD 
. WHEATCROFT (1859), 27 Beav. 510; 29 
L. J. Ch. 11; 1 L. T. 226; 6 Jur. N. Ss. 2; 

B4 E.R. 202. 


2035a. ——— Lease granted after conveyance to 


promoters—Reference to ascertain validity of . 


agreement for lease.]|—-NorrotK Ry. Oo. v. 
aad (1849), 14 L. T. O. 8. 170; 13 Jur. 

2087. Add. Annotation :—Refd. Cardiff ‘Oorpn. v. 
Cook (1922), 92 L. J. Oh.. 177. 


2038, Add. Annotation :—~Apld, Cardiff Corpn. v. 
Cook, {1923} 2 Ch. 115. 


2059, Add. Citation :—66 L. J. Q.. B. 30. 


2067. Add. Annotations : -—Consd. Matthey vy. Ourl- 

ing, [1922] 2 A. i 180; Walton Harvey, 
Ltd. v. Walker & Homfrays, Ltd., [1931] 
1 Ch. 274. 

2068. Add. Annotation :—Refd. Matthey v. Curling, 

' (1922) 2 A. O. 180. 

2075. Add. Annotation :—Refd. Cardiff Corpn. v. 
Oook (1922), 92 IL. J. Oh. 177. 


PRR LE re pene ea os na Caen! 


Part XiV.—Superfluous Lands. 


2186. Add. Annotation :—Refd. Conron v. L. O. O., 
(1922] 2 Ch. 283. 


| 2175. 


Add. Annotation :—Roefd. Aldridge v. Wright, 
(1929] 2 K. B. 117. 


ee te te nee nepal sagan Semen 


Part XV.—-Compensation for Land taken or used for 
| ' ‘Special Purposes. 


220382. sraay  aemtllel tts yh Crayvs & TILBURY 
JOINT SEWERAGE Boarp v. Tuoames LAND 
Co., Lrp., No. 650a, ante. 


2209. Add. Annotation :—Consd. Holt Bros. & 
Whitford v. Axbridge Rural District Council 
(1931), 05 J. P. 87. 


Before Sub-sect. 2, add :— 


(dq) By Action. 


2212a. Admission of HMability—-Right to continue 
action.]—Where a local authority have 
intimated that they do not dispute their 
liability for damage done to premises, the 
owner of such premises is entitled to continue 
the action instituted by him before the 
defta. admitted liability, ‘laiming a declara- 
tion that defts. are liable to pay oe 
tion.— Hott Bros. & WHITFORD v. AXBRIDG 
RURAL Districr CouNciL (1931), 95 J. P. 87. 


pene 


PART XIII. SECT. 8. 
2022 i. Interest-—Rate e — Applica 
peg to reduce—it. S. O., 1897 rhe 110), 


estate or interest of persons claiming 
compensation thereunder in an expro- 
mation by lg oes Crown, will 


2218. Add. Annotation :—Refd. Cardiff Corpn. v. 
Cook (1922), 92 L. J. Ch. 177. 

——— Loss of trade & licence & value 
of trade fixtures not considered.}]—Nortu- 
WOOD v. LONDON COUNTY COUNCIL, [1926] 2 
K. B. 411; 95 lL. J. K. B. 862; 1385 L. T. 
169; 90 J. P. 128; 42 T. L. R. 508; 24 
L. G. RB. 415, D. i ; on appeal (1927), 96 
L. J. K. B. 520, 0. A 

2225a,. —-—— -—-— Must be within three years of 
confirmation of Order.|---R. v. WEBSTER, 
Ex p. MARSHALL (1931), 95 J. P. 226, D. C. 

2225b. Under Housing, Town Planning, etc., Act, 
1919 (c. 35)—Acquisition of land—Extent of 
powers.|—-Under the above Act, defts. made 
an order, subsequently confirmed by the 
Minister of Health, for the compulsory 
acquisition for the purposes of a scheme 
under sect. 1 of the Act, of three thousand 
acres for the erection of working-claas houses 


2222a. 





PART XII. aaa de SUB-SEOT. 1. 


fi. —— KHntilled to offer— Aa well as 


ave regard to the laws affecting such 
ot as 16 ate ek R rcnk estate or intoreat in the province where | 2vner.}—R. v. MusGHave, [1924] Exch. 
Gonra. & doy ~ S . T. $58: 8 the ing Ex} perty is situated, sae rage C. R. 218.—CAN. 
58; 30.W meres —-CAN. xpropriation Act, as. 25, 26. The 
PART XIII. SECT. 5, seats 1. | for the unexpired torm of his loses 
should cover all reasonable coat of st. Measure " aschaning = 
2044 1. —— Under i enn moving, -refit & sett the new | JAcencee.}--Where one is in occupation 
Land expro soho by nie een niaes ; loss of time in ie new | of part of a street under licence from 
Crown wae tor a period of five | location; depreciation of unable | the municipality, by the provisions 
vears under an an instrument not regis- | business fixtures & fittings & \ of which licence he waa obliged to 
tered an required :—~Held: the un- | thereto due to moving, eto., & a vacate upon notice before a given date, 
regiatered ones did not vest any estate | amonnt for dislocation or disturban & when by reason of the ex ropriation 
or interest in the leasee & he was | of b » which, however, cannot be of of the pro erty b he was forced tc 
not entitled to compensration In hp iii mathematical certainty before soled ag date, be becomes, o Sacre 
of the expropriation.—R. v. Hopson’s | The customary of market v: to compensation for his loss of the use 
Bay Co. (1921) ary tt Dd. on R. 669 | 20 no test of value in arriving at the com- | & oocu on, as as for the extra 
Exch. C. 418. ~- CAN Perect ore to be oeperieb ba for we leaschold inconvenience & apenas occasioned 
oe cre —R, ELITE reason ‘of ha te make an 
stead XIIt. SECT. 5, reagacoa 8. Carr, Lape [1929] Ex. C R. 56.— | immediate move t f having 
rules. }— The e righta con- CAN. the whole life of the paar to do sv, 
ferred b vig a matter of bii—- — --—-. Wat aOR but not to include the cost of moving.—. 
pro 7 aun of tp Lom the Fouxper & MACHINERY Vv URT v. R., [1928] Exch. GR. 
exclusive prs rovincial | & St. Joux HN HaRsourn OoMna. ma ti0a0), 118, . 
legislature, the ct. in 1M. P. R. 267.—OAN, 


12 


"Vol X1—Comploary Purchase of Land. ase #0552008, 


posed to 
within the area with the objecta, (a) of con- 
trolling or Aporreerd the traffic in intoxicating 
liquor on the site, that cont7ol to be based on 
management by some co. or agsocn. whose 
servants were not to have a pecuniary 
interest in the sale of alcohol, & (6b) of pro- 
Meson, pl the general entertainment & 
re ent of the population :—Held: the 
Act contemplated extensive schemes for the 
provision of working-class houses by local 
authorities, involving in many cases the 
acquisition of considerable areas of land & 
extending even to the creation of a new town ; 
sect. 12 (1), treated the land within the 
selected area as a whole, & as something in 
the nature of a building estate, &, as incidental 
to the complete control of the development 


of the building scheme, empowered the local 2262. 


authority to acquire any houses or other 


Health, defta. had power under sect. 12 (1) 
of the Act to acquire compulsorily the beer- 
house in question for the attainment of the 
objects above-mentioned. 

, Semble: both under sect. 12 (2) of the 
Act, & under Housing of the Working Olasses 
Act, 1908 (c. 89), s. 11, defts. had a similar 
power for effecting the like objects.—OoNRON 
v. LONDON Country Oouncr, [1922] 2 Oh. 
288; 91 L. J. Oh. 886; 126 L. T. 791; 87 
J.P.109; 387. L. R. 880; 20 L. G. R. 131 ; 
sub nom. CoNSON v. LONDON COUNTY 
OCouNncIL, 66 Sol. Jo. 350. 


2225c. Under Housing Act, 1925 (c. 14)—Assess- 


ment of compensation—- Whether under Acqui- 
sition of Land (Assessment of Compensation) 
Act, 1919 (c. 57), s. 7.]——-VAUXHALL ESTATES, 
Lrp, v. LIVERPOOL CoRPN,. (1931), 95 J. P. 
224; 48 T. L. R. 100; 75 Sol. Jo. 886. 


Add. Annotation :—As to (8) Refd. Conron 
ov. L. O. O., [1922] 2 Ch. 283. 


buildings, whether the same were or were not | 9986a. Compensation for damage to land by sever- 


required for use as, or as a site for, workmen’s 
dwellings, or for roads or other purposes 
mentioned in the earlier Housing Acts; & 
that power wes not limited to houses which 
it was propos:d to adapt for working-class 
accommodation under the power to altor 
contained in the later part of the sub-sect. ; 
upon the above construction of the Act, 
subject to confirmation by the Minister of 


amce not included.]-—CouRTAULDS, LTD. »v. 
Crry oF LONDON ConpNn., [1926] 2 K. B. 506 ; 
05 L. J. K. B. 972; 136 L. T. 275; 90 J. P. 
164; 42 T. L. R. 781; 70 Sol. Jo. 1024; 24 
lL. G. R. 538, D.C. 


2298. Add. citation :—[1921] 1 Ch. 299. 


Add. Annotation :—--Refd. Re Blackpool 


Corpn. & Barritt, ete. (1031), 95 J. P. 103. 


0 0 0 All, Mio wren ernment AP \ SRE re tear a DORI 


PART XV. SECT. 3, SUB-SECT. 6. 
sv. Amount of ‘land—Amount 


necessary for contemplated works.}-— 
Deft. corpn. issued to pltf. notice of its 
intention to take the whole of her land 
for a certain public work, although it 
admitted that the area was larger than 
that actually required for the con- 
templated work. It also refused plttf.’s 
app cation for a permit to build on 
the land, on the ground of ita intention 
to take same for the work :—Held: 
it had no power under Public Works 
Act, 1908, to take a larger area than 
it actually required for the public 
work. UINLAN v.  $WRLLINGTON 
Corpn., {1929)] N. Z. L. R. 491.—N.Z. 

sw. Time for valuation—Successive 


declarations rclating to different land. |— 
The local government published under 
Land Acquisition Act, 1894, 5. 6, a 
deolaration that Jand belonging to 
applts. respectively & land belonging 
to otber persons were required for 

ublic purposes. Five months later 

e govt. published another declaration 
for the acquisition of applts’. lands 
only; the Jectaration stated that the 
declaration was thereby can- 
celled :—Held: hav ing regard to Land 
Acquisition Act, 1894, a. 23 (1), the 
compensation should have been based 
upon the value of the land at tho date 
of the publication of the later declara- 
tion.— Ma SIn v. RANGOON COLLECTOR 
(1929), 56 L. R. Ind. App. 210.— IND. 


acne re Ie OR Re a ee Cent | eee MC Ae Ne a nes tee tem 
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PART XV. SECT. 8, SUB-SECT. 71.-—-C. 


ax. Land taken undcr Winnipeg - 
tharter—-Time for making claim.|— 
Defts.’ ciaim was for compensation 
for thefr Jand injurioualy affected by 
the exercise of the powers of the City. 
under the Charter, & had been expressly 
recognised by a bye-law of the council : 
-—Held; the Charter bed, under tho 
circumstances, no application to the 
claim of defts., & they had all] the time 
allowed them by the genera) law 
appueens to the case for making their 
claims.-— W In NnIPEG CORPN. v. TORONTO 
GENERAL TRUSTS CorPN. (1911), 20 
Man. I, Ks 545.—-CAN. , 


Cases 1— 44, 


1. 
6. 


da. 


11. 
12. 


138. 
14. 


17. 


17a. 


19. 





ENGLISH AND Emprre Diarest SuprLEMENT. 


CONFLICT OF LAWS. 
Part |.——Principles of Jurisdiction. 


Add. Annotation :—Refd. Whitney v. I. R. 
Comrs. (1825), 42 T. L. R. 58. 
Add. Annotation :—Follid. Re Visser, Holland 
v. Drukker, [1928] Ch. 877. 
«]}—The English cts. will not entertain an 
action for the enforcement of the revenue 
law of a foreign State.—Re VISSER, QUEEN 
oF HOLLAND v. DRUKKER, [1928] 1 Ch. 877; 
97 L. J. Ch. 488; 189 L. T. 658; 447. L. R. 
692; 72 Sol. Jo. 518. 
Add. Annotation :—Refd. Kramer v. A.-G., 
[1923] A. C. 528. 
Add. Annotation :—As to 
vw. A.-G. (1922), 92 L. J. C 
After this case add ‘“ Who are forcign 
nationals within Treaties of Peace & con- 
sequent Orders generally, see ALLENS, Nos. 
49a et seq., ante. 


uP) APES va: Kramer 


Add. Citation :—2 T. L. BR. 116, D. ©. | 


Add. Annotation :—Consd. Foster v. Driscoll} 
Lindsay v. Attfield, Lindsay v. Driscoll, 
[1920] 1 K. B. 470. 

Add. Annotations :—Asto (1) Refd. The Jupiter 
(1924), 98 L. J. P. 156; Russian Commercial] 
& Industrial Bank v. a D’ Escompte 
De Mulhousre (1924), 98 L. J. K. B. 1008. As 
to (2) Folld. White, Child & Beney v. Simmons; 
White, Child & Beney v. Eagle Star & British 
Dominions Insce. (1922), 127 L. T. 671. 
Refd. Fenton Textile Assocn. 1. Krassin (1921), 
38 T. L. R. 259; Banque Internationale De 
Commerce De Petrograd v. Goukassow (1924), 
40 T. L. R. 887. As to (3) Consd. The Jupiter 
(No. 8) (1927), 187 L. T. 333. Generally, Refd. 
Musmann v. Engelke (1927), 43 T. L. R. 685. 
-] —- Plitfs. were an English 
limited co. of engineers & merchants. Part 
of its business was transacted in Russia, & 
for the purpose of that business pltfs., through 











their London bankers, deposited moneys & 
Russian Treasury Bonds with the Petrograd 
branch of the Banque de Commerce de 
l’Azoff-Don. Having done so, pitfs. took 
out two policies of insurance. to insure them- 
selves against loss or damage to the insured 
property ‘‘ directly caused by fire, rioters, 
civil commotions, war, civil war, revolutions, 
rebellions, military or usurped power. .. .” 
No claim was to attach under the policy 
(inter alia) ‘‘ for confiscation or destruction 
by the Govt. of the country in which the pro- 
perty is situated.”” In Dec. 1917, during 


the currency of the policy, the Banque de 


Commerce was occupied by soldiers & sailors 
of the Red Guard, & by the Bolshevists, 
purporting to act under the authority of an 
executive committee of the Commissaries 
of the People. They demanded & obtained 
control & possession of the bank & everything 
contained init, including the insured property. 
Two actions were brought claiming for losses 
under the policies, & the question arose with 
regard to the recognition of the Soviet Govt. 
as & sovereign elcid :—Held: on the informa- 
tion then available, the act of the military in 
seizing the insured property was an act of 
confiscation by the Govt. of Russia which 
was in existence at the material time, & 
had since been recognised by His Majesty’s 
Govt. as the de facto Govt. of Russia, & was 
not an act of a usurped authority ; therefore 
the claim failed by reason of the clause which 
provided, that no claim was to attach under 
the policy ‘‘. . . for confiscation or destruc- 
tion by the Govt. of the country in which the 
propery. is situated.’—WHITE, CHILD & 

ENEY, Lrp. v SIMMONS, WHITH, CHILD & 
BengEy, Lrp. v. EAGLE Srarn & Brivisy 
DOMINIONS INSURANCE Co. (1922), 127 L. T. 
571; 388 T. L. R. 616, C. A. 


Part Il.—Domicil. 


Add. Annotations :—As to (2) Refd. Fleming 
v. Horniman (1928), 1388 L. T. 669. Ae to 
(8) Refd. Re Annesley, Davidson v. Annesley, 
[1926] Ch. 692. Consd. Ramsay v. Liverpool 
Royal Infirmary, [19380] A. O. 588 ; ‘A. v. 
Yule & Mercantile Bank of India (1931), 
145 L. T. 9. Ae to (4) Consd. Re Askew, 
Marjoribanks v. Askew, [1930] 2 Ch. 259. 
Generally, Refd. A.-G. for Alberta v. Cook, 
{1926} A. O. 444. 

Add. Annotation :—As to (3) Refd. Ramsay 
v. Liverpool Royal Infirmary, [1930] A. CO. 
588. | 

Add. Annotations :—As to (1) Refd. A.-G. v. 


Yule & Mercantile Bank of India (1981), 


garncees of divoroe the domicil of a 
person settled in ane of the provinocs 
of Canada is that particular province 
h the Dominion Parliament has 


tho 


legislative 
tlage.— A.- » FOR 


te aetna nee ae ieee 





me nee eee eet ete ae eee a meee 8 ar teperernter ae 1 


PART If. SECT. 1. 


Person esetiled tn province.}—For 


40 iii. 





ower to dissolve the niar- 
ALBERTA 0. K, 


arte mt 


whoae donicfl of orig. 
the United States & who has acquired a 
dormicil of choice in one of the statos 


37. 
38. 


44, 


[1926) A. ©. 444: 95 L. J. P.C 
184 L. 7.717; 42 T. L. R. 317.—OAN. 


PART II. SECT. 2, SUB-SECT. 1. 
}—-Wh 
in was outaide of 
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146 L.-T. 9. Generally, Refd. A.-G. for 
Alberta v. Cook, (1926] A. C. 444; Re 
Askew, Marjoribanks v. Askew, [1930] 2 Ch. 
259 ; Ramsay v. Liverpool Royal Infirmary, 
{1930] A. ©. 588. 

Add. Annotation :—Refd. Fleming v. Horni- 
man (1928), 138 L. T. 669. 

Add. Annotations :—Consd. Ramsay v. Liver- 
pool Royal Infirmary, [1930] A. C. 588; Peal 
v. Peal (1930), 143 L. T. 768; A.-G. v. Yule 
& Mercantile Bank of India (1931), 145 L. T. 
9. Refd. Rudd wv. Rudd, [1824] P. 72; 
Ross v. Ross, [1930] A. C. 1. 


Add. Annotation :—Refd. A.-G. v. Belilios, 
(1928] 1 K. B. 798. 


ener 


; 102 : 


2; | thereof, resides temporarily in another 
country with the intention of returning 
nited States, 


ere @® person 
with respect to divorce.—NELSON v. 
NEISON, (i020! 3D. L. R. 225 (1928) 
2 W. W. 1.—OAN, 








‘ -]—Where a man leaves the country 

of his domicil of choice with the fixed & 
settled intention to give up residence there, 
& thereupon reverts to his domicil of origin, 
if-he afterwards changes his mind, & forms 
the intention of returning to that country, 
as permanently residing there, he re-acquires 
a domicil of choice there, only when with that 
intention he again resides there. The domicil 
of choice must be re-acquired by fulfilment of 
the same conditions as when it was formerly 
acquired.—FLEMING v. HORNIMAN (1928), 
188 L. T. 669; 44 T. L. R. 315. 


Add. Annotation :—As to (6) Refd. Re An- 
nesley, Davidson v. Annesley, [1926] Ch. 692. 


51. Add. Annotation :—As to (2) Refd. Rudd v. 
Rudd, [1924] P. 72. 


—.J—(1) In questions of domicil, less 
weight is given by the cts. to a testator’s 
declarations than to his acts, & no one act is 
necessarily per se paramount in importance ; 
but the relative importance of all his acts, 
however trivial, must be considered as 
evidence of the animus manendi or revertendi. 

(2) The cts. are now slower to hold a change 
of the domici! of origin, & must be satisfied 
that testator .ntended quatenus in illo exuere 
patriam. 

(3) The devisions that persons going to 
India in the service of the East India Co. 
thereby acquire an Anglo-Indian domicil, 
are excrescences upon, & anomalous to, the 
principles of domicil. 

(4) The animus to change an acquired 

_ domicil is not sufficient without the factum 
of return.—DREVON v. DREVON (1864), 4° 
4 New Rep. 316; 34 1L. J. Ch. 129; 10 L. T. 
730; 10 Jur. N.S. 717; 12 W. R. 246. 


Anan ae to (1) Consd. Doucet v. Geoghegau (1378), 


53a. ——.]—Horn v. Horn (1029), 142 L. ‘ft. 08; 
Bone proceedings, sub nom. H. v. H., (1928) 


50. 





52a. 


54a. ——- ——— After revival of domicil on abandon- 
ment of domicil of choice.)—FLEMING v. 
HORNIMAN, No. 48a, ante. 

55a. ———.]—Rupp v. Rupp, No. 903a, post. 


58a. Life to be considered as a whole].—A.-G. v. 
YULE & MERCANTILE BANK oF INDIA, No. 

155a, post. 

Add. Annotations :—As to (2) Distd. Re Ross, 

Ross v. Waterfield (1929), 46 T. L. R. 61. 

Refd. Re Annesley, Davidson v. Annealey, 

{1926] Ch. 692. 

64a. ——— ——.]—-DREVON v. DREVON, No. 52a, 
ante. 

65a. ——— Effect of deportation order.]—Vxriru v. 

VuIrs (1929), 73 Sol. Jo. 235. 

Add. Annotation :—Folld. Re Cunnington, 

Healing v. Webb, [1924] 1 Ch. 68. 

Add. Annotations :—Consd. A.-G. v. Yule & 

Mercantile Bank of India (1931), 145 L. T. 9. 


a a rg sep oe 


59. 


66. 
67. 


Cannan 


PART II, SECT. 8, SUB-SECT. 1.—A. 
61 ii. -———- ——-.]—- A domici] of 








3 W. W. R. 874; 31 
CAN. 
* 51 iff. 





Cena eee 
e 


a A differs from a domicil of choice 
m in this, that itscharacter is more | absence from home, 
end , ite hold stronger & less easily | ing, however long 


shaken off. Such a domicil continues 
unileas it is shown with perfect clearness 
& peter that there was a fixed 


& settle urpose to acquire a new | ori & to settle in 
domicil. his onus is & heavy one, & | cholve.—B 

is upon those who assert a c. of ; Apr. 29; 
domicil.—Re Monray'’s HStTaTE, (1921) | 5. AF. 
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67a. 
68. 


68a. 


origin is not easily shaken off. Mere 


ursued, are not in 
themselves sufficient to effect a seer Pe . 
to do so there must be a fixed & set 

purpose to abandon the domicil of 


coun of 
ARRY ». Jamve (1921), Times, 
{1921} 3 W. W. R. 182.— 


Vol. XI.—Conflict of Laws. Oases 48a—80a._ 
Refd. Fleming v. Horniman (1928), 188 
L. T. 669. 

—— ——~,.]—-DREVON v. DrEvon, No. 52a, 

ante. 

Add. Annotations :— As to (1) Consd. Ramsay 

v. Liverpool Royal Infirmary, [1930] A. C. 

588; Peal v. Peal (1930), 143 L. T. 788. 

Roefd. Rudd v. Rudd, [1924] P.72. Generally, 

Refd. Ross v. Ross, [1930] A. C. 1. 


——.]—-Applt. was the proprietor of a 
Scotch estate, but left Scotland for America 
in 1895 to earn his living. In 1901 he 
married resp., an American lady, & in 1902 
they went to Quebec where he carried on the 
business of manufacturing arms. They lived 
together there till 1917 with occasional visits 
to England. In 1917 applt. went to Wash- 
ington, staying there as an expert adviser 
on munitions till Sept. 1918, when he stayed 
a certain time in Great Britain & in 1918 
leased a house in London. In 1922 he took 
a lease of a flat in New York of which he 
remained tenant when these proceedings for 
divorce began in Dec. 1923. p to the year 
1920 there was no statement by applt. of his 
intention to abandon his Scottish domicil, & 
as late as Dec. 1920, he stated in an affidavit 
that he was a domiciled Scotchman. Between 
Dee. 1920, & the institution of these pro- 
cecdings he was trying for the purposes of 
taxation to become a resident alien in the 
United States, & in Apr. 1928, succeeded. 
In Jan. 1924, after these proceedings ho 
sought to be naturalised as an American 
citizen. He spent increasing periods of time 
at his Scottish estate & referred to it as his 
home in a letter written to resp. in Nov. 1922. 
Since 1920, however, bo had made statements 
in documents & verbally that he intended to 
live permanently in New York, though such 
statements were never made to his @, nor, 
with one exception, to any personal friend :— 
Held: the evidence of declared intention of 
change of domicil was not established, as such 
declarations must be examined by considering 
the person to whom, the purposes for which, & 
the circumstances in which they were made, 
& be carried into effect by conduct & action 
consistent with the declared intention.—~ 
toss v. ELLISON (on Hoss), [1930] A. C. 1, 
NH. a 06 L. J.P. 0. 168; 141 L. T. 666, 
H. L. 

Annotation :—-Refd. A.-G. ». Yule & Mercantile Bank of 

India (1931), 145 L. T. 9. 

68b. Declarations as to intention—-Purpose & oir- 

cumstances must be  considered.|—ltoss 

v. ELLISON (OR Ross), No. 88a, ante. 

Add. Annotations :—<As to (1) Expld. Ite Ross, 

Ross v. Waterfield (1929), 46 T. L. It. 61. 

Refd. Ite Annesley, Davidson v. Annesley, 

[1926] Ch. 692. 





69. 


80a. ——.]-—-A.-G. v. YULE & MERCANTILE BANK 


oF InpiA, No. 155a, post. 
51 iv. ——.]}~—TAYLOR v. TAYLOR 

(1928), Q. hR. 45 K. B. 184.—CAN. 

PART IU, SECT. 8, SUB-SECT. 1.—B, 


KOP, [1922) N. Z. L. R. 1.—N.Z 


60 iv. ——.]—HaARRIS v. HARRIS 
(Sask.), 11929] 2 D. L. R. 548.——CAN. 
PART II. SECT. 3, SUB-SECT. 2.—A. 


.}—Croasby v. THoMm- 
B.), [1926] 4 D. L. R. 56.—CAN. 


Man. L. R, 362.— 
J—A domicoll of 


ro & wander- 


8 


the t 


ceeepe pment abo 


e 67 ii. 
SON (N. 


(eee $4181, Evoutair aw Eames Droser Sureumawr. 


. Add. Annotations :-—Refd. Rudd v. 


Add. Annotation :—Refd. 


pool Royal Infirmary, [1930] A. O. 588. 


eetestrnetntegtaptaetes 





—BOLDRINI v. BOLDRINI (19381), 48 T. L. 
94; 75 Sol. Jo. 868, C. A. 

«}-—It being settled that a change 
of domicil must be made animo et facto, the 
animus Inay be inferred by the factum of 
residence -within the new domicil, but in 
order to warrant that i:fference the quality 
of the residence must be taken into account ; 
mere length of residence is not of itself 








_ sufficient. 


A testator who died in Liverpool in 1927, 
aged eighty-two & unmarried, left a holo- 
graph will, valid by the law of Scotland but 
invalid by the law of England. Testator’s 
domici] of origin was Scottish, & he lived the 
greater part of his life in Glasgow. Originally 
employed there as a commercial traveller he 
gave up that employment in 1882 & never 
worked again. In 1892 he went to Liverpool 
to be near a brother & sister, & lived there 
for the last thirty-five years of his life. He 
was supplied with the means of subsistence 

his brother & sister, & on the death of 


b 
bis sister he succeeded to the whole of her |, 
estate. With the exception of family ties | 


he had few, if any, ties in either England or 
Scotland. In an action by beneficiaries 
under the will against testator’s next of kin 
for a declaration that testator was domiciled 
in Scotland at the date of his death :—Held: 
in the absence of indepencent evidence of an 
intention on the part of testator to change 
his domicil, the burden which lay on the next 
of kin of proving that he had abandoned his 
domicil of origin had not been discharged.— 


Bowl. OR RAMSAY v. LIVERPOOL ROYAL) 


INFIRMARY, [1980] A. C. 588; 99 L. J. P. O. 
184; 143 L. T. 388; 46 T. L. R. 465, H. L. 
Add. Annotations :—As to (1) Expld. Graham 
v. Graham, [1923] P. 81. Refd. Eustace v. 
Eustace, [1924] P. 45. 

Add. Annotation :—Consd. Re Ross, Ross v. 
Waterfield (1929), 46 T. L. R. 61. 


. Add. Annotation :—Refd. Re Askew, Marjori- 


banks v. Askew, [1980] 2 Ch. 259. 


- Add. Annotations :—As to (2) Consd. & Expld. 


Re Ross, Ross v. Waterfield (1929), 46 
T. L. R. 61. Consd. Re Askew, Marjoribanks 
v. Askew, [1930] 2 Ch. 259. 

Rudd, 


[1924] P. 72; Bartlett v. Bartlett, [1925] 
A.C. 377; Re Annesley, Davidson v. Annesley, 
[1926] Ch. 692; Re Ross, Ross v. Waterfield 
(1929), 46 T. L. R. 61. Consd. Re Askew, 
Marjoribanks v. Askew, [1980] 2 Ch. 259. 


128. Add. Cilation :—4 Notes of Cases, 698, n. 


184. 


Add. Annotation :—Refd. Re Askew, Marjori- 
banks v. Askew, [19380] 2 Ch. 259. 


Ramsay wv. Liver- | 145. Add. Annotation :—Oonsd; 
Although subject to Aliens sat 154. 
155a. 


Rte Annesley, 
Davidson v. Annealey, [1926] Ch. 602. | 
Add. Annotation :—Refd. A.-G. v. Yule & 
Mercantile Bank of India (1931), 145 L. T. 9. 
born in Edinb in 1858, went ont to 
Calcutta, India, 1876 & worked in his 
uncle’s cotton mills, becoming a partner 
in his uncle’s firm in 1880. In 1883 he 
returned for a few months, but from 1883 to 
1900 remained working in India, making his 
business his life. He seldom went into 
society, but was fond of Indians, & chiefly 





associated with them. In 1900 he returned 


to England & married his cousin, & took her 
out with him to Calcutta in 1901, but, the 
climate not suiting her, she returned in 
Nov. 1901, to England. From Jan. 1903 
to 1910, he paid visits for a substantial time 
each year to be with his wife in England, 
where he had bought a house. In 1903 a 
child was born. m Jan. 1912 to Nov. 
1915, D. remained in England, being, it was 
said, detained by litigation. In 1916 his 
wife went out to Calcutta, & she & her 
daughter lived with her husband in his 
flat over his offices. She returned with her 
daughter after two months. In 1917 D. 
followed his wife home, & until his death on 
July 8, 1928, remained in England, except 
for short visits to India in 1919, 1920, 1922, 
1924, & 1925. In his will dated June 28, 
1922, he made a declaration of Indian domi- 
cile. On his death, the Crown, on the ground 
that he was domiciled in the United Kingdom, 
claimed death duties on his estate, the value 
of which was many millions of pounds, On 
the question whether, as the exors. of the . 
will alleged, he had acquired a domicile of 
choice in India & lost his domicile of origin :— 
Held: the earlier period of D.’s life up to the 
year 1900 could not be estimated in deciding 
whether he had acquired a domicile of choice 
in India in a compartment separate from his 
later years, & the declaration in his will 
did not decide the point, but where ‘his wife 
& children had their permanent residence was 
material as to a man’s domicile. There was 
a distinction between residence & domicile, 
& it could not be inferred from the fact of 
residence that domicile resulted. On the 
facts there was no clear evidence, as was 
necessary, of any manifest & concluded 
intention of change of domicile-to oVercome 
the domicile of origin. Therefore the onus 
of proof of a domicile of choice was not 
disc ed, & D. died domiciled in the 
United Kingdom.—aA.-G. v. YULE & MER- 
CANTILE BANK OF InpDrA (1931), 145 L. T. 9, 
CO. A, 


169a. ——— Declaration of change of domicil.}— 
MERCANTILE 


A.G. v. YULE & BANK OF 


142. Add. Annotations ;—As to (2) Retd. A.-G. for Inpia, No. Tose, poe 
Alberta v. Cook, [1926] A. C. 444; H.v. H., | 191. Add. Annotation :—Consd. Re Rogs, Ross v. 
[1928] P. 206. Waterfield (1929), 46 T. L. R. 61. 
PART Il. BECT. 8, SUB-SECT. 3.— | his financial interests, which were in , Scottish dumicil & to acquire a domfoi] 
. B. (4). America, & to avoid British income | of choice in America.— Ross v. Rosa, 
146 i. House or a s rented in poi re “ planed a i (1926) S. C. 1038.—SCOT. 
another niry— estate on them P ; 
= Dare whose domictt of o ict eas of . In co; ndence with atl mady stort Posed rite Ad ae 
Scottish & who held a Scottish title wife, who lived in London, he | "étained— Residence tn 
& owned large landed: estates in referred t family residence on his —0 tons M ? oC ore 
Scotland, left Sootland in 1895 for | Scottish estates as ‘‘ home,” & in coma a Wee $1 Man. Lb. R 
until 1817. ‘Thereafter he took a flat bed if ap a domiciled | 362.—OCAN. 


New York, where he resided for ¢ 
part of each year, in order to supervise 


Rcotaman >—Held : deft. had failed 
to prove an intention to abandon his 


16 


at. ELE DONALD ¢. 
DONALD, {1983} N. zZ. ° R. 237 .—N.Z. 


| Vol. XL—Conflict of Laws. Cases 192-302. . 
192. Add, Annotation :—Refd. Fleming y. Horni- | 248a. ——— Nature of doctrine.|—-DREVON v. 


a a yy esterase T. 669, Drevon, No. 62a, ante. 
(fad Annotations :—Apld. Salvesen (or von | 248, Add. Annotations :—Consd. Re Annesle 
Hoare sr grgitian Property Administrator, | Davidson v. Annesley, [1926] Oh. 692 ; 
& Von Kuhlmann, [1993] Po 180; Tene Ross, Ross v. Waterfield (1920), 46 T. L. R. 
clyde v. Inverclyde, [1931] P.29.  ” ese a lcs aes Marjoribanks v. Askew, 


218. Add. Annotations :—As to (1) Consd. H. v. H. ; 
[1928] P. 206. Refd. Nas for Alberta o. | 249. Add. Annotation :—Dbtd. Re Annesley, 





Cook, [1926] A. ©. 444; Salvesen (or von Davidson v. Annesley, [19268] Ch. 692. 
Lorang) v. Austrian Property Administrator, | 249a. —— -}—The question whether a person 
[1927] A.C. 641. As to (3) Apld. Nachimson is or is not domiciled in a foreign country is 
v. Nachimson, [1930] TP. 217. Generally, |: to be determined in accordance with the 
Refd. Dewe v. Dewe, Snowdon v. Snowdon, requirements of English law as to domicil, 
[1928] P. 113. irrespective of the question whether the 

220. Add. Annotations :—As to (8) Consd. A.-G. for | person in question has or has not acquired a 
Alberta v. Cook, [1926] A. C. 444. Generally, | domicil in the foreign country in the eyes of 
Refd. Salvesen (or von Lorang) v. Austrian | the law of that country. 


Where an Englishwoman had never taken 


Property Administrator, [1027] A. C. 641; 
eet | the steps prescribed by French Civil Code, 


H. v. H., (1928) P. 206. 


Pee pee : art. 13 :—Held: (1) she had nevortheless on 

oats oe A a aa “ Gy oon & Gale the evidence acquired a French domicil of 

(orvaniLotanc)®. Austin Prose) sane choice, & the ct. would apply the law of 

trator, [1927] A C 4 pe M . . France in administering her estate; (2) on 

each ah 1930] Mi sae pele Noe RREOnY: the evidence as to the French law, the French 

903. Add. An : baie. Se ‘ ; cts. in administering the movable property 

* Cook pee ie ving A.-G. for Alberta v. of deceased would apply «French municipal 

ook, [ JA ©. 444, law, & the testamentary disposing power of 

225. Add. Annotatior :—Expld. A.-G. for Alberta deceased was governed by that law.—Re 

v. Cook, [1926] A. C. 444. ANNESLEY, DAVIDSON v. ANNESLEY, [1926] 

228. Add. Annotations :—Consd. A.-G. for Alberta Ch. 692; 95 L. J. Ch. 404; 135 L. 'f. 508; 
v. Oook, [1926] A. C. 444; Salvesen (or 42T.L. R. 584. 


von Lorang) v. Austrian Property Admini- Ann tations s~— AB to (Lt) Consd. Ite Ross, joss v, Waterfield 
ee [1927] A. C. 641; ee pee aaeet v, ul 820), Ag ae en 61 y te Anko, gangs tteed Bene 

apadvpoulos (1929), 46'T. L. R. 44; Inverclyde 2 Ch. 259. de to (2) Consd. fogs, loss v. 
v. Inverclyde, [1931] P. 20. Retd. Mitford v. |’ Nsrow 11930] 2 chy asd.” APKOW 


Mitford & Won Kuhlmann, [1923] P. 130; 


Marj oribanks 


Republica de Guatemala v. Nunez, [1927] | 2518. —— —— ——-.]--Re ANNESILEY, Davipson 
1K. B. 669; H. & H., [1928] P. 200 v. ANNESLEY, No. 249a, «ante. 

286a. ——~- ~——.]— Bowlk on Ramsay v. Livier- | 265. Add. Annotation :-—Reid. Kramer v. A.-G., 
POOL ROYAL INFIRMARY, No. 88a, ante. \ (1923] A. O. 528. 


Part Ill——Nature of Property. 


* 290. Add. Annoilations :—Distd. Jte Anziani, Her- | 800. Add. Annotation :—Refd. Iie Berchtold, 
bert v. Christopherson, [1930] 1 Ch. 407. | Berchtold v. Capron, [1923] 1 Ch. 192. 
Refd. fe Berchtold, Berchtold v. Capron, | 302. For the paragraph in the original volume 
[1923] 1 Ch. 192. substitute the following paragraph :— 


207. Add. Annotation:—Refd. Re Berchtold, | Interest In proceeds of sale of English 

















Berchtold v. Capron, {1923] 1 Ch. 192. freeholds—By English law.]|—-When a person 
PART II. SECT. 8, SUB-SECT. 2.—G. | Harrison, [1929] N. Z. L. BR. 668.— | generally as to the conditions under 
| N.Z. ; which he lives & his habits of Hfv.-~ 


ew. Income tax patd in country of 
chotce—Clatms for income tax tn country 
of origin successfully resisted.|—Held : 
facta of great importance in deter- 
mining question of domicil.— BARRY vp. 
JaMES (1921), Timea, Te 29; [1921) 
3 W. WwW, R. 182.—S. A e 


PART Il. SECT. 3, SUB-SECT. 4. 


230 x. ——~ —-—.]-— BOYL&® v. BOYLE, 
{1925] 1 W. W. TR. 829.—CAN. 


230 xiv. —— ——.]—BROWN vv. WRIGHT »®. WrigutT (1930), I. Lb. FR. 
Brown, [1928] S. C, 542.—SOOT. | 58 Cale. 259. ---IND. 
| PART III, SECT. 2. 


p i. .}-Although land for pur- 
Poses of succession may be regarded 


PART II. SECT. 4. 





239 iii. --——- -——---.}—Tho doctrine 
of Angio-Indian domicile forms no | as personal propérty, It Is not a 
par of the law of Scotland; held, | movable.—ALEXANDER ». A.-G., yea) 
herefore, the Yact of residonce in | 1 D. lL. R. 602; (1927) 1 W. W. R. 
India in the service of the East India | 143; 38 B.C. 1t. 28.—-CAN. 
Co. was not se sufficient to cause p it. —--~ Jnterest in land agreed to be 


380 xi. —-—- ——-;]—— JONES b. JONES | logs of Scottish domicile.—GRANT v. | sold.}—~Whcro on the death intestate 
(1923), I. L. It. 1 Ran. 705.—IND. GRANT, {1931} S. C. 238.—SCOT. ee oeeitr ot land situste di: Saakat: 
0 xii ———.}-—-To establish sx. What may 6e considered.}—-In ‘ chowan his title is subject to the interest 





of a purchoxer under an outatanding 
domiciled in India it will be pertinent | agreernent for sale, the interest of 
to inquire where his father lived & | deccased in the fand fis immovable 
died or resides, aa the case may be, roperty, & devolves according to the 
whero he & his father were born, the : law of Saskatchewan & ia to be 
circumstances in which he came to ; administered by the represontative of 
& resides in India, which will assist | the estate in that province, even thcugh 
in astortaining whether there exists | deceased died doniiciled eleewhere.— 
ananimua reveriendi or animus manendi | Re BurKe Estate (Sask.), [1927] 3 
his object in residing in India & | W. W. R. 718.—CAN. 


17 16* 


23 : : 

oha of domicil, it must be proved | the case be 
that the change was made with a clear ne of a Kuropean claiming to 
intention of settling there, as a perron 
‘whose ultimate & permanent home was 
to be in that country. The entire 
burden of proving change of domicil 
lies on him who wants to establish it.— 
Lyyron vp. GupeRIAN (1928), [. L. RB. 
56 Cals. 530.—-IND. 


230 xili, —— ———-.}— HARRISON v. 


Oe re te pee enge Nias tes a are im che a a 


vow mene eee 


ENGLISH AND EmprrE Diaest SUPPLEMENT. 


Cases 302—417a. 
domiciled in a foreign country dies intestate | 808. For the paragraph in the original volume 
leaving an interest in the proceeds of sale of substitute the paragraph numbered 302 in 
English freeholds which are subject to a the original volume. 


trust for sale but not yet sold, such an interest 
is an immovable, & the succession thereto 
is governed by the lex situs.—I2e BERCHTOLD, 
BERCHTOLD v. CAPRON, [1923] 1 Ch. 192; 92 
L. J. Ch, 185 ; 128 L. T. 591 ; 67 Sol. Jo. 212. 


€ 


808. Add. Annolation:—Refd. Re Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 


Add. Annotation :—Consd. Re Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 


809. 


Part I1V.mimmovables. 


834a,. ——- ———.]-—-MURRAY v. SECRETARY OF 
STATE FOR INDIA IN COUNCIL, [1981] W. N. 
91; 171 L. T. Jo. 808, C. A 

349. Add. Annotutions :—Refd. Hunter v. Stid- 
tische Hochseefischerei Gescllschaft, [1925] 2 
K. B. 498; Re Ross, Ross v. Waterfield 
(1929), 46 mT. L. R. 61; Robinson v. Speak- 
roan or Robinson (1929), 69 L. Jo. 61. 

——- ——-_- ———-, ]~- ROBINSON v. SPEAK- 
MAN OR ROBINSON (1929), 69 L. Jo. 61, H. L. 

352. Add. Citation :—sub nom. ANON., 1 Salk. 404. 

368. For * (2) an order giving leave to serve a’: 
writ in an action for rescission ’’ read ‘ (2) an’ 


order giving Iecave to serve out of the juris- 
diction a writ in an action for rescission.’ 
Add. Citation :-—-127 L. T. 209. 


Add. Annotation :—Refd. Tallack v. Tallack 
& Broekema, [1927] P. 211. 

After this case for ‘Foreign judgments 
generally.|— See Part XIV., post,” read 
‘* Foreign judgments generally, pe ‘Pp: 444 
et seq., post.’’ 

Add. Annotations :—As to (1) Consd. New 
York Life Insce. v. Public Trustee, [1924] 1 
Ch. 15; Guatemala (Republica de) v. Nunez, 
[1927] 1 K. B. 669. 


373. 
374. 





350a. 
880. 


—_ Part V.—Movables. 


417, Add. Annotation :—Consd. es nae. de ment on the dependence of the &ction. Pro- 


417a. 


Guatemala v. Nunez, [1927] 1K. B 
——.]-——The 








Q. Co. was & CO. 
incorporated & carrying on business in 
Queensland. In Sept. 1886, the Q. Co. 
issued & deposited with the U. Bank, as 
security for moneys due & to become due, 
two debentures, the‘one for £10,000, & the 
other for £50,000 ; both dobentures assigned 
the uncalled capital of the co., & were, as the 
ct. held, valid according to the law of Queens- 
land. In Dec. 1886 the Q. Co. made a call 
of £50 ao share payable in four instalments, 
in leb., Apr., June, & Aug. 1887. The co. 
had many shareholders domiciled in Scotland 
& some in England. On Oct. 20, 1887, 
an order was made for winding up tho co. 
in Queensland, & on June 14, 1888, a similar 
order was made in England. On Feb. 24, 
1887, the A. Co., a co. domiciled in Scotland, 
commenced proceedings i in Scotland to recover 
from the Q. Co. large sums entrusted to them 
for investment. Immediately after the 
institution of the action the call moneys due 
under the call made by the Q. Co. as above, 
from shareholders resident in Scotland, were 
arrested ke the Scotch ‘process: called arrest-— 


. 669. 7 


i. nos 


ceedings in this action were ‘restrained by 
the High Ct. in England on Feb. 24, 1888, 
on the motion of the English liquidator of the 
Q. Co., but the order was expressly made 
without prejudice to the security, if any, 
upon the amounts payable by the Scotch 
shareholders in the §. Co Co. which the A. Co. 
had acquired by their proceedings, & the 
amounts received from the Scotch share- 
holders were directed to be carried by the 
liquidator to a separate account. On 
Sept. 6, 1889, an order was made in the Queens- 
land winding up allowing the claim of the A. | 
Co. for £12,662 4s. 5d. The U. Bank, whose 
claim against the Q. Co. had been allowed for 
£74,000, but who had valued their security 
at £31,000, took out a summons claiming 
that the liquidator should pay over to the 
bank all the moneys in his bands representing 
proceeds of the said call. The A. Co. claimed 
be paid in priority out of the money 
received from ‘Scotch shareholders. The 
evidence stated that, according to the law 
of Scotland, the arrestment had the effect 
of attaching the fund in favour of the creditor 
obtaining it, & upon the decree being pro- ; 





PART IV. SECT. 1, SUB-SECT. 1. 


314 -}—Re HICKSON, 
gat 4D, L. R. 607; 61 O. L. R. 
ae pppaise 


——-— —---- Fraud by def 


endant— 
Deeneant within dite }—AND- 
ae DuKe, (1931) 3 D. L. R. 461.— 


3341. Trespass to land—Land situate 
ebroad—Injury by fire spreading inio 
foreign State.)\—BOSLUND ©. ABBOTS- 
FORD ae pela & arisen 
Oo. ey 5 R. 978: [1925] 1 

ie Ore are B. Cc. R. 485. —CAN. 


PART IV. SECT. 2, SUB-SECT. 2 


349 1. ——— Scottish heriiage. }~-Testa- 


tor, domiciled in England, left a will 
made in KEngland & in English form 
disposing of bis whole estate. which 
consiste re the most part of real & 
[nctuded Boo rty in England. but also 
poraeey: ot tisk, heritage :—Held : the 
Scottis . had oxclusive jurisdiction 
in an preva dealing with competing 
claims to the Scottish heritage.— 
Foster v. Foster's 'TRusTenS, [1923] 
§. C. 212.—SCOT. 


PART V. SECT. 3, SUB-SECT. 1. 


400 i. 
—A., whose domicil was aC Ontario, 
@ied’ in Michigan. Certain securities 
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re nee a ee ne meee eae tO eT aR LS, 


Mobilia tunfus personam.) | 


were, at the ‘inte of bie death, in a 
bank in Michigan :—Held : the ge- 
curities, although physically situated 
in Michigan, had an amificial or lega) 
eas te in Ontarto.+—A.-G. ror ONTARIO 
v. BaBy, (1926} 3 D. L. R. 928; 69 
0. LL. R. 181.— CAN, 


409 Not applicable to income 
taz. J— The maxim smobilia si ge" 
posone does not afford a of 
ability ta income tax in respect of 
transactions relating to personal pro- 
rty outaide Queensland, unless vthe 
ture has clearly made it ap pple: 
able.— UNION TRUETEE Co. OF 
TRALIA, LTD. CoMR. OF TAXES, 
{1929] 8. R. (Q) 145.—AUS. 





439. 
439a. 


440a. 
subject domiciled in Egypt-—-Ottoman Order. 


nounced in the suit the security would become 
complete, & that such an arrestment operated 
as an assignment of the fund duly intimated ; 

that an admission of the sum due in the 
winding up of a co. was for this purpose 
equivalent to a decree; & that, according 
to the law of Scotland, in order to create a 
competent security over incorporeal personal 
property, the assignment thereof must be duly 
intimated to the debtor:—Held: without 
deciding the point whether the maxim 
‘* Mobilia sequuntur personam’’ made the 
assignment of the calls by the Q. Co. domiciled 
in Queensland valid in Scotland, the case 
was governed by the principle that, if a 
transfer of personal property is carried out 
validly according to the law of the country 
where the property is situated, it cannot be 
made invalid by anything in the law of the 
assignor’s domicil ; & as the evidence proved 
that the arrestment operated as an assignment 
by the Q. Co., completed by intimation accord- 
ing to the law of Scotland, that assignment 


Vol. X1.—-Conflict of Laws. Cases 417a—457a. 


es = 





notations 
“UgeO. te J. K. B. 955. 
418, Add. Annotations: —Consd. Republica de 


423. Add. Annolations :—Apld. 


424. Add. 


could not be made invalid by the prior 
assignment, which could only have offect 
by the law of Queensland.—Re QUEENSLAND 
ERCANTILE & AGENCY Co., #2 p. AUSTRA- 
LASIAN INVESTMENT Co., Ex p. UNION Bank 
OF AUSTRALIA, [1892] 1 Ch. 219; 61 L. J. Ch. 
145; 66 L. T. 433; 8T. L. R.177, C0. A. 


:—~Consd. Guatsiials ake ublica do) v. Nunes 
Ref elly v. Selwyn, (1905) 


Guatemala v. Nunez, [1927] 1 K. B. 669. 
Refd. Albemarle Supply Co. v. Hind (1927), 
43 T. L. R. 652. 


421 Add. Annotation :—Refd. Sedgwick Collins v. 


age Insce. of Petrograd (1925), 183 L. T. 
8. 

Guatemala (Re- 
publica de) v. Nunez (J926), 95 L. J. K. B. 
055. Refd. New ate Lifo Insco. v. Public 
Trustee, [1924] 1 Ch. 15. 

Annolation :-—Distd. Republica 
Guatemala v. Nunez, [1027] 1 K. B. 669. 


de 


Part Vi.——-Succession. 


Add. Annotation :—Refd. Re Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 
Interest in proceeds of sale of English 
freeholds.|— Re BrERCHTOLD, BERCHTOLD v. 
Capron, No. 302, ante. 

Will of Egyptian realty made by British 








in Council, 1910, art. 90.|—-A Moslem British 
subject. domiciled in Egypt died in 1918 
possessed of property which was ali in Egypt. 
He was survived by his mother, who «ccerd- 
ing to the Moslem law of inherttance wes 
entitled to a one-sixth share of his estate. 
Deceased executed a will'in the English forrn 
leaving all his property to his widow & 
children :—Held: having regard to the pro- 
viso to the above art. testator had no testa- 
mentary power over the share of his estate 
to which his mother was entitled by Moslem 
law.—BaRTLETrT v. BARTLETT, [1025] A. C, 
377; 04 L. J. P.C. 100; 133 L. T. 23, P. C. 


440b. —— Will of Italian realty by British subject 


448. 


domiciled in Italy.)|—Re Ross, Ross v. 
WATERFIELD, No. 457a, post. 
Add. Annotation :—As to (1) Refd. Re Berch- 


told, Berchtold v. Capron, [1923] 1 Ch. 192. 


457. Add. Annotation :—--Generally, 


456. Add. Annotation :—-Rofd. Ite Koss, Ross v. 


Waterfield (1929), 46 ‘T. L. R. 61. 
Refd. Taxes 


Comr. v. Union Trustee Co. of Australia, Ltd., 
f1NBSL] A.C. 258. 


457a. --—.]—-(1) The succession to movable pro- 


perty, wherever situate, is governed by the 
law of testator’s domicil, that is to say, 
the whole law of the country of domicil, 
including the rules of private international 
lnw administered by its tribunals. Tho 
inquiry inan English ct. before which such a 
question of succession comes is, therefore, 
what the cts. of the country of domicil 
would decide tn the particular case. The 
result is that, where by the law of the domicil 
the succession to the movablos of a testator 
depends on the law of that  testator’s 
nationality, an English ct, will hold that the 
succession is governed by the law of the 
nationality & not by the municipal law of the 
dornicil. 

(2) The succession to the immovable 
property situate in Italy of an English 
testator domiciled in Italy is to be determined 
by Italian law, namely, in the same manner 


PART VI. SECT. 1, SUB- SECT. 1. 
486 iii, -]—Where on the death 
intestate of an owner of land situate 
in &. his title is subject to the Interest 
of @ purchaser under an outstanding | 
agreement for sale the interest of the 
deceased the land is immovable, not 
movable, property &, therefore, de- 
to the law of 8., & 
r the repre- 
sentative of the ona a that net vor 
even though fed 
domiciled elnewhere —_ Te Bones 
WsataTE, {1928} 1 R. 318: 22 
Se L. R. 1423 fost) 3 W. W. R. 


PART VI. SECT. 


~WilofCh a Buddhist domictled 
in’ urma—Whether Chinese customary 
‘ law applicable— Right to make wit. Je 
Chinese customary law governs the 
succesaton to the estate of a Chinaman 
domiciled in Burma. The right of the 





a SUB-SECT. 2.— 


Chinese to winke wills haa also been 
recognised.—CHAN Pyv_ ov. Saw SIN 
(192%), 1. L. KR. 6 Ran. 623.—IND. 


PART VI. SECT. 2, SUB-SECT. 1.—A. 

453 ix. -}—Testator who had 
formerly resided in N.Z. went to 
Victorla, where according to an affi- 
davit filed by bis exor. he acquired & 
at his death retained a domicil. The 
bulk of his property was invested in 
bonds & in mtges. of land in N.Z, :— 
Held: the mtges. were movable 
property, & the intestate succession 
to them was governed by the law of 
deceased's domicil.--Re O'NEILL, ETC., 
{1922) N. Z L. R. 468.—-N.Z. 

458 x. .}~—War Stock & National 
War Bonds are Impocrial] or Britisb in- 
vestments, although administered in 
Eneland, & where testator was 
domiciled in Scotland :---Held: the 
effect of the destinations f cea to 
ascertained according to law, & 
not according to ee" law.— 
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| 
| 
| 


CUNNINGHAM’S TRUNTRES 0D. CUNNING- 
HAM, {1924] S. C. 581.—SCOT 


4653 xi. ]--A domiciled Reuts- 
mInan died leaving a will ln Scottish 
ne ed which he conveved his estate 
to § tinh trusteer, & directed them 
to ae aside a cortain sum for the use 
of a lifcrentrix, & on her death to pay 
a leracy out of it to a named legatec. 
He further directed that, {In the event 
of the lezatee predeceasing the period 
of divieion without leaving {ssue, the 
legacy should bo paid to the legatec’s 
““nearost heirs.”” The legatee pre- 
deceased the Iferentrix without leaving 
jasuc, Both at the date of testator's 
death & hia own death he war a 
domiciled Englishman. On the death 
of the llferentrix :—Z/eld: In the 
absence of any indfeation of a con: 
trary Intention on the purt of testator. 
the legutee’s helra fell to be ascertained 
by the law of his domicil, f.e., ta ay 
af Knagland.—Saita’s TRoaT 
Macpoerson, [1026] 8. C. 983. BOOT: 





Cases 457a—504. Enouse anp Empire Dicust SUPPLEMENT. 


as English Courts would determine it if the 
property belonged to an Englixhman & was 
situate in England.—Re Joss, Ross v. 
WATERFIELD, 1080) 1 Ch. 877 ; 99 L. J. Ch. 
67; 142 L. T. 189; 46 T, L. R. 61. 
Annotation :—48 to (1) & (2 Consd. Re Askew, Marjoribanks 
v. Askew, [1930] 2 Ch. 259. 
461. Add. Annotatione :—Refd. Re Ross, Ross v. 
Waterfield (1929), 46 T. L. R. 61. Refd. 
Papadopoulos v. Papadopoulos, [1930] P. 55. 


463. Add. Annotations :-—As td (1) Consd. Re Ross, 
Ross v. Waterfield (1929), 46 T. L. R. 61. 
Ae to (2) Consd. Re Ross, Ross v. Waterfield 
(1929), 46 T. L. It. 61. 

467a. ——— Law of nationality.|—Re Ross, Ross v 
WATERFIELD, No. 457a, ante. 


481. Add. Annotations :—As fo (3) Consd. Re are 
Russ v. Waterfield (1929), 46 T. L. R. 
ite Askew, Marjoribanks v. Askew, 11930) a 
Ch. 269. 
511. For the paragraph in the original volume 
substitute the following paragraph :— 
-—-—— Share in proceeds of sale of freeholds— 
Held on trust for sale but not converted.}— 
An interest in the proceedings of sale of real 


estate settled upon a trust for sale, which |. 
personal estate| 


has not been executed, is 
within Wills Act, 1861 (c. 114), s. 1.—Re 
LYNE’s SErruEMENT Trusts, Re GIBBS, 
LYNB v. GrBss, [1919] 1 Oh. 80; 88 L. J. Ch. 
» 1; 120 L. 7.81; 85'T. L. R. 44; 63 Sol. Jo. 
53, O. A. 
sales :—Refd. Re Berchtold, Bervhtold v. Capron, [1923) 
517. Add. Annotation :—Consd. Re Ross, Ross v. 
Waterficld (1929), 46 T. L. R. 61. 


$21. Add. Annotation ;—Folld. Re Ounnington, 
Healing v. Webb, [1924] | Ch. 68. 


——.}—By his will made in English 
form in England testator, who described 
himself as a British subject residing in 
ne bequeathed to his sole exor., who was 
English, his estate upon trust for con- 
version, & after payment of certain legacies 
to domestic servants, to divide all the residue 
of his estate equally between ten named 
legatees ; & if any of such legatees died in his 
lifetime the legacy was to belong to the issue 
of such person. Testator died in France, & 
his will was proved in England. Two of the 
Dae peed legatees died in his lifetime, but 
neither left any issue. There was no realty 
& the property comprising the residue was 
in England. The duary legateea were all 

PART VI. SECT. 2, SUB-SECT. 2. 
468 vii. -J--Indian Succession 


526a. 








KyIn Kavuk (1980), I. L. R. 8 Ran. 
57.— IND. 


English. On a summons the domicil of 
testator at his death was held to be French. 
By French law there was no lapse of the shares 
of those legatees who had died, & the sur- 
Vivors were ‘entitled :—Held: the domicil 
French & there being no sufficient 
indication in the will, either express or implied, 
that testator desired that it should be con- 
strued by English law, the Sacie 
general rule applied, & the will must be 
construed by French law. rea vista otae 
HEALING v. Wess, [1924] 1 Ch. 68; 93 
L. J. Ob. 95; 180 L. T. 308; 68 Sol. Jo. 118. 
528. Add. Annotation:—As to (1) Refd. Re 
ora Manners v. Manners, [1923} 1 Ch. 
536. Add. Annotation :—Consd. Favorke v. Stein- 
kopff, [1922] 1 Oh. 174. 
548a. .|—Funds in ct. standing to the 
credit of an infant, having a foreign domicil, 
ordered to be paid out to her on her attaining 
the age of cighteen, being her full age accord- 
ing to the law of her domicil.—Re SCHNAPPER, 
[1928] 1 Ch. 420; 97 1. J. Ch. 237; 139 
L. T. 42; 72 Sol. Jo. 137. 
668a. ——- ———.]—Administration, with a copy 
of the will annexed, of a party domiciled in 
Scotland, granted, in conformity with the 
rant of the ct. of ray ae ped jurisdiction in 
cotiand, though great doubt entertained 
as to the correctness of the grant in Scotland. 
—In the Goods of HENDERSON (1850), 2 Rob. 
144; 7 Notes cf Cases, 378; 163 E. R. 
2 i 
574 Add. Annotation :—Refd. Re McLaughlin, 
[1922] P. 235. 
580a. Foreign grant of will & unattested 
codicil—Followed.|—-In the Goods of Foy 
(1839), 2 Curt. 328; 163 BE. R. 428. 
587a. ——— ——— Will made after death according to 
directions of deceased—Valid under Spanish 
law—Grant made.|—Zn the Goods of OSBORNE 
(1855), Dea. & Sw. 4; 26 L. T. O. S. 128; 
1 Jur. N.S. 1220; 4 W. BR. 164. 
587b. S. P. In the Goods of GUTTIEREZ (1869), 38 
L. J. P. & M. 48; 17 W. BR. 7423 sub nom. 
In the Goods of GUTIERES, 20 L. T. 758; 33 
J. P. 635. 
590. Add. Annotation :—Consd. In the Goods of 
Grewe (1922), 127 L. T. 371. 
§94. Add. Annotations :—Consd. Re Ross, Ross v. 
Waterfield (1929), 46 T. L. R. 61. Refd. 
ra ee Davidson v. Annesley, (1928) 
. 692. 











child, where under the law of that 
country the effect of adoption is to 


Act, therefore, governs the succession ntestat coafer on an adopted ohild all the rights 

to the estates of “ Chinese Buddhists,” shoes cx Gonadlan compary Tague a & status of a child born in lawful 

Burma, who were domielied & aied in icine bo vecmiae Gast MARKS, (B.C) (109513 Dele te 854; 
UrMmMa, WHO were adomic 8, » ® 

Burma, Even if‘ Chinese Buddbis determined 5 — is. KeNwiog agi 3 Bo | MARRS, Oy ote Os 

are Buddhists within Burma Laws Act, errr 

8. 13 (1), Chinese customary law cannot PART VI. SECT. 2, SUB-SECT. 4.— 

be ap Hed to their estates, because it PART VL BECT. 2, SUB-SECT. 3.— A. (8) 

fuutioe, ouuitys & good “condlons ae where's tectacor Gosticled is’ Ouckos 

o8, equity, good conscience ere & r domic ue 
must, therefore, be applied under gay } Ane Zn —}<Re Rowen Deneeeen)> made an “ authentic will” under the 


Burma Laws Act, a. 13 (3), & Indian 


Succession Act should govern the trix resided t. & the attorne 
succession to the extates of “ Chinese PART VI. ca 71 eae 3.— appointed by her filed a duly authen 
Buddhista,”’ as being the law of justice, cated Sony of said will with the Surro- 
equity, & "good conscience, in view of am. ‘‘ Heira"—In Canadian gate in Suskatchewan letters of 
the fact that It ta the general law of | Whether adopled children included. }— 


reba in India & ia Lag law which 
verns the succession to the estates 
+s all other ipa pet cai & ; dying 
in Burma, wh law oniiace 
identical with thet of al. 
Buddhists.”"—PnHan Tryox v. a 


is made to a 
such person 


Where in 4 will of testator domiciled 

in British Columbia a , iF of a Rigid 
n “or hi 

domiciled in a foreign 

country before the death of testator, 

the word *‘ heirs * includes an adopted 


tion with the will ee 
were granted to him for the use 
benefit of the executrix & until be 
should duly apply for & obtain 
PORRIER ATE (Sask. 
D. L. R. 1080; 1 W. Ww. 
CAN. 
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| Vol. XI.—@onflict of Laws. Cases 594a—640a. 
J—-A British born subject, will was an effectual exercise of the power.— 











594a. 
domiciled in Malta, having made his will in Re Stsona, Strona v. Meissner (1925), 95 
England, according to English law, & not L. J. Ch. 22; 69 Sol. Jo. 698. 
according to the law of Malta applicable to | g626a. Over stock representing proceeds of sale of 
wills made in that island, the ct. refused to real estate In England —é& lable to be laid out 
aaa wor against the validity of the will, in purchase of land.J—An Englishwoman 
here being no evidence to show that the cts. domiciled in France having a general war 
at Malta would consider it invalid, but rather of a pointment Boar a sum of stock atten 
the contrary.—FRERE v. FRERE (1847), 5 sentlua a share of proceeds of real eatate in 
Notes of Oases, 593. England sold under the judgment in a parti- 
se at ‘—Consi. Re Ross, Ross v. Waterfield (1929), 46 a action, such proceeds being liable to be 
615. Add. Annotation:—As to (2) Folld. Re ret Tete Lett tan 3 : ae eet 
Cunnington, Healing v. Webb (1923), 6% in the French language gave “ all her pro- 
Sol. Jo. 118. ' perties & chattels (tous les biens et droits 
621a. —— —— -——.]}—Testator gave a mobiliers)’’ to T. ahsolutely :—Held: the 
share of his residuary estate to trustees upon will must be construed as disposing of 
trust for sale & to stand possessed of the everything in the form of personal estate 
proceeds to pay the income to M. for life & over which testatrix had a general power 
then for such persons as she should by. will of disposition, & the fund being personal 
appoint, & in default of appointment for her estate in form, it passed by the will.-—Re 
children at twenty-one in equal shares. M. Harman, Luoyp v. Tarpy, [1894] 3 Ch. 
married a German in 1880 & died in 1922, 607; 63 L. J. Ch. 822; 71 L. T. 401; 8 KR. 
leaving two daughters who attained twenty- 549, 


a a rein mo 6 am I ve 


one. By her will, made in German form, she | Annotation :—Refd. Re Scholofield, Scholeficld v. St. Jobn, 
appointed the elder her heiress, the younger Re Young, Smith v. St. John, [1905] 2 Ch. 408. 
to receive on!* her legal portion :—Held: the | 688. Add. Citation :—127 L. T. 117. 


Part Vil.—Contracts. 


To the cross-reference before this case add | 640. Add. Annotation :—Apld. Pass v. British 





. 689. 
*“No. 198la.”’ ; Tobacco Co. (Australia) (1926), 42 T.L. R. 771. 
639a. J—Pitf. was received by doefts., a | 640a. Agreement for contract to be subject to 
British co., under a contract made in Detroit, foreign law—Contract cancelled by decree of 
to be carried in one of their steamships from foreign Government.]—Iin May, 1903, pitt. 
New York to Southampton. The contract took out a 20 year endowment life insurance 
contained a clause that the shipowners shoud policy with defts. for 10,000 roubles payable 
not be liable for loss, damage or delay to a at defts.’ office in St. Petersburgh, & by the 
passenger or his baggage arising from the acs terms of the policy all premiums were to be 
of God, or from causes of any kind beyond the paid in Russia. Itf. paid all the premiums 
carrier's control, even though the loss, damage in Russia down to 1917, & then in London 
or delay might have been caused by the neglect down to 1919. By the terms of an Imperial 
or default of the shipowners’ servants. It Docree of the Russian Empire, dated July 7, 
was further provided that all questions arising 1889, which were incorporated in the policy, 
under the clause should be decided according it was provided (inter alia) that all disputes 
to English law. A subsequent clause pro- in connection with insurance operations 
vided that no claim under the contract should should be settled according to Russian laws 
be enforceable against the shipowners unless & in Russian cts. of justice. Ky a Mono- 
a written notice thereof was delivered to them polisation Decree of the Russian Soviet Govt., 
within three days after the passenger should dated Dec. 1918, insurance in all its forms 
be landed from the steamer at the termina- was declared a State monopoly, & in Nov. 
tion of her voyage. In the course of the 1919, a Decree of Cancellation abolished life 
voyage one of pitf.’s hands was injured by assurance altogether in the Soviet Republic, 
reason of the negligence of defts.’ servants, & all existing contracts were annulled. In 
but no written notice of any claim was given those circumstances pltf., who was prevented 
by pitf. within the time limited by the con- by the above decrees of 1918 & 1919 from 
tract :—Held: the language of the contract suing on the policy in Russia, brought an 
showed that it was the intention of the parties action in England for a declaration that 
that it should be wholly governed by English defts. were liable to him under the policy :-—— 
law; the clause relieving defts. from liability Held: the proper law of the contract was, 
for the negligence of their servants, though | - according to the policy rules, the law of 
void by the law in force in Detroit, was valid Russia, & the effect of the Cancellation 
& enforceable, by English law, but, applying Decree of Nov. 1919, was that the contract, 
the ejusdem generis rule, the clause did not | if in fact there was any contractual nexus 
absolve defts. from liability for pltf.’s injury. | left in existence between the parties after 
— JONES v. OCEANIC STEAM NAVIGATION. Co., the Monopolisation Decree of 1918 came into 
Lrp., [1924] 2 K. B. 730; 93 L. J. K. B. 1053 ; force, was annulled, & pltf. could not recover 


132 L. T. 207; 40 T. L. R. 847; 69 Sol. Jo. on it.—Pprery v. BQuirasLe Lirk ASSURANCE 
106; 16 Asp. M. L. C. 432. Sociery or U.S.A. (1929), 46 T. L. R. 468. 
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635 iv. 





641. Add. Annotation:—As to (2) Refd. N. V. 
Kwik Hoo Tong Handel Maatschappij v. 
Finlay, [1927] A. C. 604. 


648. Add. Annotations :—Refd. Jones v. Oceanic 
ee Navigation Oo., [1924] 2 K. B. 730; 
N. V. Kwik Hoo Tong Handel Maatechappij 
v. Finlay, [1927] A. C. 604. 


644. Add. Annotation :-—As to (2) Refd. Cayzer, 
aOer v. Board of Trade (1926), 95 L. J. K. B. 


45a. ——.]—The master of a North German ship, 
lying at Constantinople, entered into a 
charterparty with North German subjects, 
there resident, to carry a cargo to a port in 
the United Kingdom or on the continent, 
to be delivered to English consignees. The 
charterparty & the bill of lading given under 
it were in the English language, & it was 
stipulated that the ship should call at one of 
three eae of the United Kingdom for orders. 
The ship duly called at F., & was ordered to 
proceed to an English port to discharge :— 
Held: as the intention of the partics as to 
what law should govern was to be gathered 
from the circumstances of the case, &, as the 
giving of the orders fixed the seat of the con- 
tract in England, the law of England rag aes 
—THE WILHELM ScamiIpT (1871), 25 
84; 1 Asp. M. L. C. 82. 
A cH ak de -—-Consd. Tho aoe Fa ane 47 ve L. 
Refd. 1 


. The San Jioman ( Bite 
DaEneLLor (1874), 31 i a ao 


648. Add. Annotations :—Apld. Jones = Oceanic 

Steam Navigation Oo.. [1924] 2 K. B. 730. 

¢ Consd. The Adriatic (1931), 47 T. L. R. 638. 

Refd. N. V. Kwik Hoo Tong Handel 
Maatschappij v. Finlay, [1927] A. ©. 604. 


(c) Application of Lex loci solutionis (Vol. XI., 
p. 392). 

650a. Contract by State—Loan.]—When the Govt 
of a State contracts a loan in another country, 
the contract is governed by the law of the 
State whose Govt. contracts the loan, & not 
by the law of the country in which the con- 
tract is made.—SMITH v. WEGUELIN (1869), 
L. R. 8 Eq. 198; 38 L. J. Ch. 465; 20 L. T. 
724; 17 W. R. 904. 


aon :—Refd. Goodwin v. Robarts (1876), 1 App. Cas. 


Before 659 add as follows :— 
658a. General rule.|—Where a contract made in 
one country is to be performed in another, the 
law governing the contract is the law of the 
country where the performance is to take place. 


638. 
* ihe 


C emeinnameneal 





manned 





672, Add. Annotation :—Refd. Farr, 


PART VII. SECT. 2, SUB-SECT. 4.—A. 


EneuisH ANB Empire Dicest SUPPLEMENT. 


A contract for the sale of goods, made in 
Malta, was to be alin ress ‘by the delivery 
of the goods on board a ship at Gibraltar 
selected by the purchaser :—Held: as from 
the moment of such delivery, the vendor 
had no further control over the goods, & had 
parted with their possession of & property 
in them, & the purchaser had, after their 
arrival in Malta, dealt with them in a manner 
inconsistent with the ownership of the 
vendor, he had no right to reject the goods 
& rescind the contract, which was governed 
by the law of Gibraltar —Brnaim & Co. v. 
DEBONO, [1924] A. C. 514 ; 98 L. J. P. C. 
133; 181 L. T. 1, P. O. 

Add. Annolalion - -—Refd. Re 
Guatemala v. Nunez, [1927] 1 K. B. 669. 


668. Add. Annotations :—Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669; Re 
Visser, Holland v. Drukker, [1928] Ch. 877. 

669. Add. Annotation :—Refd. Republica 
Guatemala v. Nunez, [1927] 1 K. B. 669. 

670. Add. Annotations :—Consd. Republica de 
Guatemala v. Nunez, [1927]. 1 K. B. 669. 
nee Visser, Holland v. Drukker, [1928] 
Ch. 877. 


664, ublica de 


de 


Smith v. 
Messers, [1928] 1 K. B. 397. 

676. Add. Annotation:—Refd. Russian Com- 
mercial & Industrial Bank v. Comptoir 
7 Ones aa de Mulhouse, [1923] 2 K. B. 
6 


6838. Add. Annotation :—Refd. The Colurado, [1923] 
688. Add. Annotation :—Refd. Benaim v. Debono, 
[1924] A. C. 514. 


691a.¥—_" Charterparty in English—-Entered into 
by master of German ship with Germans 
abroad—-To take cargo to England.]-——THE 
WILHELM ScHMIDT, No. 645a, ante. 

692. Add. Annotation :—Consd. The 
(1931), 47 T. L. R. 638. 

694. Add. Annotation :—As fo (2) Consd. The 
Adriatic (1931), 47 T. L. R. 638, 


Charterparty made in Egypt-——Docu- 
ments & consignees English—Ship Swedish.] 
-—-By means of a freight engagement note 
defts., an English co. carrying on business 
in London, arranged with the pltfs., a firm 
carrying on business in Egypt & the Sudan, 
for the shipment of a quantity of cotton-seed 
from Alexandria to London, & pltfs. chartered 


Adriatic 


694a. 





a Swedish steamer for the purpose. The 
freight engagement note, the charterparty, 
& the bills of lading were all in English, the 


made in tho United States. Deft. 


PART VII. SECT. .2, SUB-SECT. 1.— 
B. (b). 





652 vi. 4 assesament of damages.) 
— Damages recoverable in an action for 
breach of contract made abroad will be 


doturmined by the proper law of tho 
contract. that is to say. the law which 
the parties intendod should govern their 
rights & op —-Horst v. LIVES: 
LEY, ied L. R. 1002; [1924] 
2 W. ir 84 B. ©. R. 19; 
apa.. 11936) 4 D. L. R. a3e ee a 
am. J LUOA 
MoNOTON 8 SUPPLY Oo., iiv24yé D. L. R. 
sn. Offer made & accepted b ig 
Governed by ta law of country of a 
UR MILL r. Sincouianin 
Goose. R. 45 K. B. 29.—-CAN. 


PART VII. aeCr 2, sp eUn are 1.— 


» Read now “ cian as 


so. Jurisdiction of court to enforce— 
Contract to be erformed abroad— 
De endanis rstteabclt within jurisdiction. } 

-Where defts. in a suit reside in this 
country & the peineipa) office of pitfs. 
is in England, & a contract is ontered 
into there between the parties which is 
to be executed in New York, 4 suit 
reapect thereof may be instituted a 
this Province.—Drrectr CABLE Co. 
DOMINION TELEGRAPH Co. (1881), 38 
Gr. 648; (1883) 8 A. R. 416.—CAN. 


PART VII. SECT. 2, SUB-SECT. 4.— 
B. (b). 


—— -—— Incorporation of 

fate chip for the nee en tergs 
@ or the ca oO 

of wipat. tro Buffalo to Montreal. 

Pltf. was an Dee the nip was an 

erican ship, & the contract was 
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alleged that the contract or bill of 
lading was issued subject to the 
Harter Act, the terms & conditions of 
which applied to & formed part of such 
contract, while pltf. alleged that as 
this Act was not referred to or made 
pa of yity poonteere it did_ not apply :— 

obligations df the parties 
under thie contract were governed by 
the laws of the United States. Under 
the laws of the United States the 
Harter Act did not need to be referred 
to in the bill of lading to become bind- 


| ing on the parties, & said Act was to be 


applied in this ni —J. RICHARDSON 
& Sons, Ltp 8S. BURLINGTON 
(Que. Ado). (leat) 8. Cc. R. 96; yen) 
4D. L. R. 527; affg., {1929} Ex. CGR 
186.—CAN. 

fii, ——- ——— ——_.]— MacNaMARAa 
ie HATTERAS, [1931] I. R. 337.— 


bills of lading 
‘““agents only.” During the voyage the 
steamer came into collision with another 
vessel & put into Cadiz, where she was found 
to be a constructive total loss, & defts. took 
delivery of their cargo at Cadiz. In an action 
brought for distance freight by pltfs. as 
trustees for the shipowners, pltfs. admitted 
that by English law distance freight was not 
recoverable, but they contended that the 
law applicable was either the law of the flag, 
namely, Swedish law, or the law of Egypt, 
where the contract was made :—Held: there 
was a prima facie presumption that the law 
of the flag applied unless the parties intended 
otherwise, but in view of convenience the 
parties must have intended the English law 
to apply, & therefore the action failed.— 
THE ADRIATIC, [1931] P. 241. 


Add. Annotations :—Consd. Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. Apld. Kursell 
v. Timber Operators & Contractors (1926), 
95 L. J. K. B. 569. Consd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, 
[1929] 1 K. Lt. 470. Refd. Equitable Trust 
Co. of New York v. Henderson (1930), 47 
T. L. R. 90. 

—— Policy effected in England by 
foreigner—-With foreign company through 
English office.|—Pitf. co. was incorporated 
by special Act of the Legislature of New 
York, & had its central office & the bulk of 
its assets in New York. The co. had a 
branch in London & in most of the capitals 
of Europe, the branch in Paris heing its head 
office for Europe. The general manager of 
the London branch had no gencrsl acthority 
to issue policies in this country. Certain life 
policies signed by the president & securstary 
of the co. & countersigned by the gene‘'ai 


699. 


708a. 





manager for Europe, were issued in London | 
to German nationals before the outbreak of 


the war. The policies were not under seal. 
The policy moneys were expressed to be 
payable in London, but all premiums were 
sh a either at the central office in New 
ork or at the office where the insurance was 


payable, & proofs of death were to be furnished . 


at the New York office. An indorsement on 
the policy provided that it should be con- 
strued according to English law :~—Held: 
it was permissible & necessary to look at 
the terms of the contracts & to determine 
from them at what place the debts would be 
recoverable ; applying that test in the present 
case, the debts were recoverable in London 
where they were expressed to be payable.— 
New YorkK LIFE INSURANCE Co. v. PUBLIO 
TRUSTEE, [1924] 2 Ch. 101; 93 L. J. Ch. 
449; 131 L. T. 438; 40 T. L. R. 430; 68 Sol. 
. Jo. 477, 0. A. 

Annotations :—Refd. Swedish Certral Ry. v. Thompson, 
19241 2 K. B. 255; Republica de Guatemala v. Nunez, 
1927} 1 K. B. 669. 

705. Add. Annolation:—As to (1) Refd. The 

Colorado, [1923] P. 102. | 
705a. Insurance against loss by forged document— , 
Governed by English law—Insurance in | 
London—Business carried on in New York. ]— 
Pitfs., who carried on business in New York, | 
took out a policy of insurance in London i 
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being signed by pltfs. as | 


_——— 





ler loci contractus.}— 
CONTINENTAL INSURANCE 
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against loss which they might incur ad having 
acted upon any document which might prove 
‘* to have been forged.”” During the currency 
of the policy pltfs. were induced to lend 
money to a firm by a document containing a 
false statement of the firm’s assets & liabili- 
ties. Before the whole of the loan had been 
repaid the firm became bkpt., & the pltfs. 
sued an underwriter on the policy. By the 
law of the State of New York forgery includes 
‘*a false statement of financial condition.”’ 
A member of the firm had since been con- 
victed in New York of forgery. Pltfs. con- 
tended that the word ‘forged’ in the 
olicy must be construed by the law of New 
ork where the loss occurred, & that there- 
fore it was immaterial if the document was 
not a forgery according to English law :— 
Held: even if the document was a forged 
document according to the law of New York 
the word ‘ forged *’ was used in the policy 
merely to describe an existing state of fact 
& not as a term of art to be construed accord- 
ing to the law of the place where the loss 
happened, & accordingly the action failed.— 
EQUITABLE TRUst Co. OF NEW YORK v. 
HENDERSON (1930), 47 T. L. R. 90. 

709. Add. Annotation :--Refd. Behnke v. Bede 
Shipping Co., [1927] 1 K. B. 649. 

709a. ——— Contract cancelled by decree of foreign 
Government.|—Prnny v. EquiTtaniea LiFe 
aaeatse Society oF U.S.A., No. 640a, 
ante. 

711. Add. Annotation:—-As to (1) Refd. The 
Colorado, [1923] P. 102. 

716. Citations :—For “5 De G. M. & G. 604” 
read ‘‘ 1 De G. M. & G. 604.” 

719. Add. Annoiation :—Refd. The 

[1923] P. 102. 

Add.. Annotation :—Disid. Foster v. Driscoll, 

Lindsay v. Attfield, Lindsay v. Driscoll, [1929] 

1K. B. 470. ‘ 

732. Add. Annotation :—-Distd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, 
[1929] 1 K. B. 470. 

Goods to be smuggled into foreign 

country—-Not enforceable in England.]—I’., a 

financier, L., «a distiller, D. & M., a firm of 

shipbrokers, & one A. were minded to load 

a ship with a cargo of whisky to be carried 

across the Atlantic & sold in the U.S. or at 

some point from which it could easily be 
smuggled into the U.S., in violation of the 
laws of that country. D. & M. entered into 

a contract to buy a steamer for £2,565; F. 

advanced £256 as a deposit on the purchase. 

On Oct. 26, 1927, an agreement was entered 

into between F., L. & D. & M., whereby L. 

agreed to sell to D. & M. 7,500 cases of whisky 

at 27s. Od. a case free on board at Leith or 

Glasgow to be delivered ex warehouse not 

later than Nov. 26. D. & M. were to take 

delivery on board a vessel of a regular line 

of steamers. Payment was to be made by a 

bill for £5,500 drawn by F., accepted by A. 

& indorsed to L., & a second bill for £4,812 

accepted by A. & D. & M., both bills to be 

payable ninety days from Nov. 26, & to be 

drawn & accepted on Oct. 26, & handed to L. 

to hold as security until he should hand the 

shipping documents or delivery order from 


Colorado, 


| 730. 


782a. 








PAITERSON v. } 703 ii. : Hewitt 
Co. (1859), | Hewitt (Ont.) (1918), 14 O. W. N. 
i 300; 43 D. L. R. 716.—CAN., 





seen fee 
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Cases 782a—706, 


bond on or before Nov. 26. L. agreed to lend 
D. & M. £2,500 (£1,000 at 8 per cent. per 
annum & £1, 500 at 40 per cent. per annum 
interest) for the purchase of the steamer, the 
loan to be secured by a first mtge. on the 

steamer. FF. agreed to lend D. & M. £1,000 
at 40 per cent. per annum interest to be 
‘secured by a second mtge. on the steamer. 
D. & M. agreed to insure the steamer for 
£1,000 against all risks including seizure or 
confiscation & £2,500 against marine risks 
& deliver to L. cover be 8 for £1,500 & £1,000 
& to F. a cover note for £1, 000. F. & L. 
agreed jointly to underwrite the insurance 
for £1,000 against confiscation at a figure to 
be agreed in the event of the ordinary market 
rate excoeding thirty guineas per cent. D. 
& M. agreed to provide £1,600, the estimated 
balance required for the e ui ment of the 
steamer for the voyage :—Held: the object 
to be attained by this agreement being a 
breach of international comity, the agree- 
ment was contrary to public po icy & void.— 
Foster v. DRIsconL, LINDSAY v. ATTFIELD, 
LINDSAY v. DRISCOLL, [1929] 1 K. B. 470; 98 


lL. J. K. B. 282; 140 L. T. 479; 45 T.L. R. | 


185, OC. A. 
tation :— 
ov eH ie Pre Parton ty Export Brewing & Malting Co., 
783. Add. Annotation :—-Distd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsdy v. Driscoll, 
. [1929] 1 K. B. 470. 


740. Add. Annotation :—As t (2) Refd. Em- 


ENGLisH: AND Err: Dicer SUPPLEMENT. 


ployers’ Liability Assce.. v. Sedgwick Collins 
a 6), 95 L. J. K. B. 1015. 


748. Add. Annotations :—As to (1) Refd. Jebara v. 
Ottoman Bank, [1927] 2 K.B.254. Generally, 
Mentd. Larrinaga. v. Soc. Franco Americaine 
Des Phosphates de Medulla (1928), 92 
L. J. K. B. 455. 

750. Add. Annotations :—Apld. Soc. Anon. des 
Grands Etablissements de Touquet Paris- 
Plage v. Baumgart (1927), 96 L. J. K. B. 
789. Refd. Carlton Hall Club v. Laurence, 
[1929] 2 K. B. 158. 


7152. Add. Annotations :-—Apld. Soc. Anon. des 
Grands Etablissements de Touquet Paris- 
Plage v. Baumgart (1927), 96 L. J. K. B. 
789. Refd. ee Hall Olub v. Laurence, 
[1929] 2 K. B. 153. 

— —— -———  ——.]— Where money is 
lent in a foreign country for the purposes of 
gaming & gaming in that country is not 
Ulegal, & cheques payable in England are 
given for the say | lent, pltf. can ignore the 
security & sue as for money lent to deft. — 
SocittH ANONYME DES GRANDS ETABLISSE- 
MENTS DE TOUQUET PARIS-PLAGE v. BAUM- 
GART (1927), 96 L. J. K. B. 789; 136 L. T. 
799; 43 T. L. R. 278. 

Aner von: Cariton Hall Club v. Laurence, [1929} 
° - 00, 


757. Add. Annotation :—As to (1) Apld. Swiss 
Bank Corpn. v. Boehmische Industrial Bank, 
[1923] 1 K. B. 673. 


752a. 


| Part VIII.—Torts. 


711. Add. Annotation :—Refd. 
[1925] 2 K. B. 391. 


Isaacs v. 


788. Add. Citation :—sub nom. BADTOLPH v. BAM- 
FEILD, Oas. temp. Finch, 186. 


Cook, ; 789. Add. Annotation :—Refd. 


The Fagernea, 
(1927] P. S11. 

796. Add. Annotation :—As to (2) Refd. Com- 
mercial & Estates Co. of Egypt v. Board of 
Trade, [1925] 1 K. B. 271. 


AO NTT ere mayne A APRN TOS = ar go th AP eNGASEELAPUSERAN seecow shen iain saeiimahnioniam : ees sa 


PART VII. SECT. 2, SUB-SECT. 6.—D. 
ep. Contract to indemnify dbail.)-- 


Whore a contract of indemnity against oe gOTRHNENKOFF, 
Sask. L. R. 185.—CAN 


. PART VIII. SECT. 1. 

778 xi. -—- —— 
lant, resident in Ontario, in the course 
of his employment was injured in that 
ing to the negligence of a 
ellow servant. He sued for damages 
in Saskatchewan, in which province 
common employment was not a de- 
fence, although a dofence to an action 
in Ontario :—Held: the action coud 


lows with respect to bail given in pro- 
ocedings in a ct. of a fore country, 
is lawful under the law of that iiigetd 
the contract, & the security, if an yy 
given ** in implement of tho Sontensey! 
oan be enforced in Canada, even tho » 
the contract waa executed in 
& _— itd A is a mtge. on Cana: 
dian d.—NAaTIONAL SU ag Ba Co. 
Taran i O.), (1929) 4 D. L. R. 018 ; 
. W. bas aM Galert , (1929 99) 3D. Lee 
79; 2W.W 


rovince ow 





not be 
PART VII. SECT. 2, SUB-SECT. 8, OAN omct Nor 
758 i. By acto pone A. 
In what currency. |-— LAME L. T. 283; 
OCIrriss I ROYGAN. OO. (i982), 3a 778 xiii. 
O.L. R. 1 


—— ——.}-Mrens ». | { 


766 iL 
Se  OAN. Gas Co. (1922), &3 





terms or necessary implication payment 
in some other currenoy is required.— .; 


THERN 
20; 92 L. J. P. OG. 
39 TL. R. 14 —-CAN. 





-}--An 
plication under K. 3B. Act, 
Sask.), for leave to bring an action 
or damages for personal injuries in- 








775 xiv. —-— ———. }—O’COon- 
NOK v. WRAY, Boyp vw. WRay, [1929] 2 
(1922 | 1'| D. L. R. 24: 46 Que. K. B. 199.— 
3; 15 CAN. = 
6 xv CAL: 
WELL ¥. yY & Bru, [(1931}) 3 


REILL 
W. W. RR. 513.— CAN. 
PART VIII. SECT. 2, SUB-SECT. 1. 
780 i. Trespass to person—Damages 
—Granting of ae entrusted 
tae A where tort 


pei 


-}--Appel- 





committed. | since. in B. C. the board 
appointed under Werkmen: s Com- 
pouseon Act has exclusive jurisdiction 
matters of compensation in lieu of 
all rights of action of a workman or 
his Gependeat against, employer 
for any accident arising out of & he 
course of his employment, no action 
can lic in Saskatchewan on behalf of a 
widow & child of a oe ee his 
pre we AL- 


CMILLA 
Ry. car es 1923) 


Oe rl 


1920 
sone wire cone in B 


curred in the province of Alberta in OLE v AN N a faa Ry. Co., 
8. the course of pitt. *3 employment was {1923] A mice 02 L. . ©. 39; 
764 lil. ——— --—— ian Neue a potused | on ene ground that ere acts 128 L. T * 38a: 39 T. L. R. 16. —CAN. 
ayment a one coun comp of were not “‘ unjustifiable ”’ “ —N er, 
to be mad mere he country, & the according to Alberta law, & an ate bor ee Pi coligence - 
currency ar donuaunation : pene ified ae essontial condition to found the “ Neg Co pact 
game in both countries, the rule eeton was not fulfilled. pada an %. | ployment—Ler ply wipe Re ene 
the payment must be made in ene Bry AMERICAN OIL “ 
currency of the country where the (10Hsh 4 1 WwW. W. x. 1240: Org Back: _ 1. After aa igs add ‘* See, also, 
money is payable, unless by expreas 526.—CAN. | No. 778 xii., ante 
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Vol. XL—Conflict of Laws. Cases 800-—S860. 


Part IX.—Marriage. 


800. Add. Annotations :—Consd. Nachimson v. | 829. Add. Annotations :—Refd. Republica de 


Nachimson, [1930] P. 217. Refd. Apted v. 
Apted & Bliss (1930), 143 L. T. 353. 


801. Add. Annotations :—-Expld. & Distd. Nachim- 


son v. Nachimson, [1930] P. 217. Refd. | 835a. 


Apted v. Apted & Bliss (1930), 143 L. T. 353. 
802. Add. Annoiations :—Refd. R. v. Moscovitch 
(1927), 44 T. L. R. 43 Spivack v. Spivack 
(1930), 99 L. J. P. 52. 
808. Add. Annotation :—Consd. Nachimson v. 
Nachimson, [1930] P. 217. 


803a. —— Facilities for dissolution under 
local law immaterial.]—Marriage is a volun- 
tary union for life of one man & one woman 
to the exclusion of all others, & where a 
marriage in a foreign country complies with 
these requirements it is immaterial that 
under the local law dissolution can be 
obtained by mutual consent or at the will of 
either party with merely formal conditions 
of official registration. 
A man & a woman, both domiciled 
Russians, ent2red in Russia into a contract 
accepted by tive local law as one of marriage. 








Guatemala v. Nunez, [1927] 1 K. B. 669; 
Sloggett v. Sloggett, [1928] P. 148; Nachimson 
v. Nachimson, [1980] P. 217. 

.]—If there is one question better settled 
than any other in international law, itis that as 
regards marriage—putting aside the question 
of capacity—dlocus regit actum. If a marriage 
is good by the laws of the country where it is 
effected, it is good all the world over, no 
matter whether the proceeding or ceremony 
which constituted marriage according to tho 
law of the place would or would not constitute 
marriage in the country of the domicil of one 
or other of the spouses, If the so-called 
marriage is no marriage in the place where 
it is celebrated, there is no marriage any- 
where, although the ceremony or proceeding 
if conducted in the place of the parties’ 
domicil would be considered a good marriage 
(per CUNR.).—BEerrniauMeE v. Dasrous, [1930] 
A.C. 79; 99 L,I. Pp. C. 66; 142 L. Ty 64, 
PC, 





anewation :—Consd. Nachimson v, Nachimson, [19230) P. 


The marriage could, according to the same | ggg, Add. Annotations :—Folld. Mitford v. Mitford, 


law, be dissolved by mutual consent or at the 
will of one of the parties, with merely formal 
conditions of official registration :—Held : 
on an issue directed in a suit by the woman 
for judicial separation, that as the union so 
formed was of one man to one woman to the 


[1923] P. 1380. Consd. Salvesen (or von 
Loraug) v. Austrian Property Administrator, 
[1927] A. ©. 641; Berthiaume v. Dastous 
(1929), 45 T. 1. WR. 607; Inverelyde v. Inver- 
clyde, [1931] P. 29. 


exclusion of all others, it constituted a valid | 840- Add. Annotation :—-As lo (2) Refd. Buerger v. 


marriage according to English law, notwith- 
standing that it could, according to the local 


law, be dissolved as stated above.-—Nacuim- | 853. 


SON v. NACHIMSON, [1930] P. 217; 99 LL. g. BP. 
104; 148 L. T. 254; 94 J. P. 211; 40 
T. L. R. 444; 74 Sol. Jo. 370; 28 L. G. BR, 
617, C. A. 


Annotations :—Retd. Gottliffo v. Edolston (1930) 2 K. B. | 858a. 


378; Spivack v. Spivack (1930), BY L. J. 

806. Add. Annotations :—As to (3) Consd. Inver- 
clyde v. Inverclyde, {1931| P. 29. Refd. 
Mitford v. Mitford, [1923] P. 1380; Nachimson 
v. Nachimson, [1930] P. 217. 

814. Add. Annotation :—-As io (2) Refd. Re Askew, 
Marjoribanks v. Askew, [1930] 2 Ch. 259. 

817. Add. Annotation :—Refd. Berthiaume v. 
Dastous (1929), 45 T. L. R. 607, 


821. Add. Annotation :—Refd. Papadopoulos v. 
Papadopoulos (1929), 46 T. L. R. 44, 

827. Add. Annotations :—-As to (1) Consd. Inver- 
clyde v. Inverclyde, [1931] P. 29. Refd. 
Pepacopoue v. Papadopoulos (1929), 46 
T. L. R. 44. As to (2) Refd. Mitford v. Mit- 
ford, [1923] P. 130. 


828a. ——~- —-~— ——— ————.]—PAPADOPOULOS v. | 860. 


PAPADOPOULOS, No. 946a, post. 





New York Life Assce. (1927), 96 L. J. K. B. 
930. 
Add. Annotations :—-Reftd. Buerger v. New 


‘York Life Assce. (1927), 96 L. J. K. B. 030. 


Mentd. Perlak Petroleum Maatschappij »v. 
Deen, [1924] 1 K. B. 111; R. v. Moscovitch — 
(1927), 1388 L. T. 183. 

——_-- Marriage of Roman Catholics In 
Indla —- Within prohibited degree — Indian 
statutes inapplicable.].-I'wo British Roman 
Catholics assumed to be domiciled in Lodia 
went through a ceremony of marriage, though 
they were within the prohibited degrees of 
consanguinity according to Knglish.law, but 
a dispensation had been obtained from the 
local Roman Catholic ecclesiastical authori- 
ties for the couple to contract the marriage 
notwithstanding :--Held: there was no 
sanction in the Indian statutes relating to 
the marriage of Christians in India for British 
Roman Catholics to enter into a valid union, 
& the marriage was declared null & void.— 
PEAL v. PEAL, [19381] P. 97; 100 L. J.P. 68; 
143 L. T. 768; 46 T. I. KR. 645; 74 Sol, Jo. 
6)2. 

Add. Annotation :—Refd. Berthiaume  v. 
Dastous (1929), 45 T. L. R. 607. 





nn eenmnmmemeasienematinatameimeens 


PART IX. SECT. 1, SUB-SECT. 1. fie24i D. L. R. 1166; 1 W. W. Kk. { in Natal. By the common law pre- 


811 i. ~——— Marriage solemniscd ac- B. Cc. R. 109 


S.C. | valling in T. at the time, marriage 


; revag. S.C. 4 
cording to law of state.}—If a person | sub_nom. Re Lex CuEona, 11923) 1 between a man & hie deceased wile’s 
Vv KR. A 


domiciled in a country whose laws | W. W $67.—-CAN. 


permit polygamous marriages is, in 


accordance with its laws, married there | paRT IX. SECT. 1, SUB-SECT. 2.---B. 


814 iti, ——-.J-—-FAFARD v. BEAUPRE 
temporarily residing in B.C., the status | (1927), Q. R. 66 8. C. 24.—CAN. 


to two wives, citizens of that country, 
& diea while still domiciled there though 


of the wives will be recognised by the 


cts. of B. C. for the purpose of PART IX. SECT. 1, SUB-SECT. 2.—C. 


pre .}—In 1911 H., domiciled 
deceased's to each of the wives.-- | In the ‘Transvaal, married his deceased 
Yew v. A.-G. yoR Bririsnh CoLomBis, ' wifo’s sister, W., who was dorniciled 


the succession rag | payable on 
movable erty in B. C. going under 827 ii. 





25 


sister was prohibited. In N. such a 
marriage was permitted by statute :-— 
Held: tho marriage was valid inas- 
much as the domlecil of W. was in N. 
& the marriage was colebrated in N., 
& the N. eta. would not regard the 
validity of the need as affected by 
an seek tomas imposed by the law of 
the husband's doiunicil not recognised 
by the law of N.-— FRIEDMAN 0. RIED- 
MAN’R EXECUTORA (1922), 43 N, L. 1. 
259.--8. AF 


eee re ree) me Nee re te ee 


Cases 86la—890a. ENGLISH AND Empire Dicest SuPPLEMENT. 


Part X.—Divorce and other Matrimonial Causes. 


861a. ———- ——— Marriage in Turkey before Treaty 
of Lausanne.|—MARTIN v. MARTIN & May 


(1928), 72 Sol. Jo. 612. 


861b. Rp eg poe eee ee 
168 L. T. Jo. 113. 





-]}—Dovst v. Doust (1929), 


868. Add. Annotation » — Apld. 


Matthews (1930), 99 L. 





378a. 


L. J. P. 117; 
467; 71 Sol. ‘Jo. 621. 


Under Judicature (Consolidation) Act, 1925 
(c. 49), s. 191.]—-See HUSBAND & WIFE, No. 


5642a, post. 
884. 


Inverclyde, [1931] 
885. 


[1931] P. 29. Refd. 
(1923), 128 L. T. 639 ; 


[1924] P. 45; Rudd v. Ri:dd, [1924] P. 72; 
Sasson v. Sasson, [1924] A. C. 1007. 

Graham, [1923] P. 31; Salvesen (or von 
Lorang) v. Austrian Property Administrator, 


Se re To aneiastndiaaiehntetidihiaaniemmetienehtansdit eke 


894. Add. Annotations: 


Cee 


sag X. SECT. 1, SUB-SECT. 1. 
Io make order for custody of 
children —Children living with mother 
outside province. ]|-—KILPATRICK v. KIL- 
PATRICK (B. C.), [1929] 3 W. W. ht. 
463;[1980)1 DL. R. 288 $42 B.O. 2, 
88.—CA 


PART X. geal uy  omianunas 2. 
- (a). 
b i. a ea : it is the duty of 
the district Judge, when a petition for 
dissolution of marri 


comes before 
him, to satisfy himself that tho parties 
to the martiage were domiciled in India 
at the time when the petition was 
resented & to see that the petition 
tself contains a declaration that 
effect; & before hearing the suit, to 
satisfy bimaelf that the parties are in 
fact domiciled in Indla.—MURPHY v, 
IND. (1929), I. L. K. 10 Lah. 607.— 


il, -—— Under Indian Divorce 
ae Pe Act, 1926.}+-—Undor Indian 
= err iee Jivorce Jurisdiction Acts, 

1 (1), & Indian Divorce Act, 1869, 

. 3, the High Ct. has jurisdiction to 
grant a decree for eon of a 
marri * the words in sect. 1 (1) (a) 
of the Act ot 1926 are intended to mean 
that the grounds on which a decreo 
for tho ssolution of the marriage 
of Prag Soe subjects domiciled in a land 
be granted by a High Ct. in India 

aha he those on ce such a decree 
might be granted by the Divorce Ct. in 
England according to the law for the 
time bei in foreo in England, tf.c. 
accordl Supreme Ct. of Judicature 
Consolidation) Pact, 1925, a. 176.— 

ARNARD 8. BARNARD (1928), I. L. R. 
56 Calc. 89.—IND. 

b ili, --—-.]}—-A wife cannot have 4 
domicil distinct from that of her 
husband, while they continue married, 
even though the e has left him for 
cause or the husband has deserted her ; 





. P. 148. 


.J—-The jurisdiction in divorce is limited 
to England & Wales & depends upon domicil 
there, & it does not necessarily confer any 
authority over the property of a person domi- 
ciled in a foreign country. 
TALLACK & BROEKEMA, [1927] P. 211; 
137 L. T. 487 ; 


Add. Annotations :—Consd. 
P. 29. Refd. A.-G. for 
Alberta v. Cook, [1926] A. C. 444. 


Add. Annotations :—-Consd. A.-G. for Alberta 

v. Cook, [1926] A. O. 444; Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641; Inverclyde v. Inverclyde, 


a RS 


[1927] 


A. C. 641. 
[1923] P. ie sia Inverclyde v. Inver- 


Refd. Mitford v. Mitford, 


clyde, [1931] P 


804a. 





-]—(1) The sansa jurisdiction to 
dissolve a marriage is that of the husband’s 


domicil & deft. must be domiciled in that 


Matthews v. 


ceedings. 


— TALLACK v. 
06 
48 T. L. R. 


jurisdiction at the commencement of pro- 
Independent authority to dis- 
solve the marriage cannot exist in two 
sovereign States simultaneously. 

(2) A husband by deserting his wife in one 
domicil does not become estopped from 
alleging another domicil after acquirin 
& the wife so deserted is not thereby entitled 
to determine the forum of her proceedings 
for dissolution. 
tion by reason of a matrimonial offence of the 
husband does not as from its date fix matri- 
monial domicil or render it incapable of 


it, 


A decree of judicial separa- 


alteration without the consent of the wife.— 


Inverclyde v. Hi. »v. 





Graham iv. 


&, in order to give the ct. jurisdiction 
to decree a divorce, it must be estab- 
lished that the husband was domiciled 
within the province at the commence- 
ment of the proceedings.—-BREEN v. 
BREEN aa omer ), (1929) 4 D. L. R. 649; 
2 W. W.R. 345; revsd. on. facts, 11930] 
1 W. W. -'1 D. L. R. 1006; 38 
ra cos Rk. “£09 —CAN. 

.]—Act 25 of 1926 prevents 
se ‘lbates 0 dissolution of a marriage 
extent where the parties are domiciled 
in eB ko ea v. Ka TROLIMON 





es ae » L. R. 57 Cale. 1159.—IND. 

iain Statutory domicile of wife-—- 
V lidily of Divorce & atrimonial 
Causes Act, 1930, 8. 3.J—-WORTH vt. 


WorTH (1931), TN. %, L. J. 256.—N.Z. 
878 niian mar- 
riage. Petition by the wife for dis- 
solution of marriage. The husband 
was a subject of the U.S.A. & domiciled 
in that country ; the marriage was 
celebrated & both parties resided in 
India until San 1923, when the hur- 
band left for America where he 
remained. ert f & cruelty were 
committed within the jurisdiction of 
the ct. sufficiont to entitle petitioner 
to a decree nisi :-—Held : ee ot. had 

jurisdiction to pass the decree.— 
eae MILLER (1924), I. L. R. 52 
Cale. age -—-IND. -_ 
e 


879 -— 
domicil if the marriod pair at the time 
when the question of divorce arises 
is the test of jurisdiction to dissolve 
their marriage, & tho ct. of the bona 
fide oxisting domicil has jurisdiction 
over porsons originally domiciled in 
another country to undo a marriage 
aolemnised in that other Somatry s 
& such a divorce will be recognised by 
the cts. of Ontario, evon if granted for 
a cause which would not be sufficient 
to obtain a vorece in Ontar a 
CROMARTY wv. CROMARTY (1917), 

Oo. L. R. 481; 33 D. L. R. 151. TRAN. 


26 

















H., [1928] P. 206; 
139 L. T. 412; 447. L. R. 711; 
598; subsequent proceedings: sub nom. HORN 
v. HORN (1929), 142 L. T. 93. 

Add. Annotations :—As to (1) Refd. Graham 
v. Graham, [1923] P. 31; Eustace v. Eustace, 


Add. Annotation :—-Consd. 
Inverclyde, [1931] P. 29 





| 
dE 


97 L. J. P. 116; 
72 Sol. Jo. 


Inverclyde v. 


| 895. 
[1924] P. 46. 
Graham v. Graham | 8986. 
Eustace v. Eustace, 
899a. 


———.}— A decree sor judicial 


separation made under Matrimonial Causes 
Act, 1857 (c. 75), 8. 16, does not enable the 
wife to acquire a domicil different from that 
of her husband, & thus entitle her to sue for 


887 ii. ---—- ——- ———.]—MYANDUK 
v. MYANDUK, reas 1 W. W. R. 755; 
2D. 1L. R. 673.—CA 

890 iv. are action by a 
husband, who had been married in 
Ontario, ‘in a foreign State for a divorce 
resulted in favour of the wife, & judg- 
ment dissolving the marriage was 
granted to her, & by it she was awarded 
alimony. Subsequently the wife 
sought uy action to recover the amount 
of alimony, & the husband contended 
that as he had never acquired the 
necessury domicil to give the foreign 
et. Jurisdiction to grant the divorce 
the judgment was invalid :—Held: 
as he had invoked & submitted to the 
jurisdiction of the foreign ct., he had 
precluded himself from setting up 
want of jurisdiction.—Swalzik  v. 
SWAIZIE (1899), 51 O. KR. 324.—CAN. 


890 v. -}—In order to 
found jurisdiction to entertain a suit 
for divorce it must be shown that the 
husband was domiciled in South 
Australia at the commencement of the 
proceedings Unconditional subimis- 
sion to the: jurisdiction by the husband 
is Neca eee —SLATER v,. SLATER, 
11928] S. A. S. R. 161.—AUS. 


PART X. Set 1, SUB-SECT. 2.— 
(i ‘ X 

fi. —— Muat be within territorial 
limits of province.}—The domicil 
nee ad confer . jurisdiction to 
dissolve must be within 
the territorial I ts of the province 
whose cts. are appealed to.—-MAaRRI- 
AGGI ¥. MARRIAGGL. [1923] 3 W. W. R. 
849; 4D. L. R. 463.—CAN. 

899 iii. -]—Where a 
wife has obtained a decree of judicial 
separation, she is entitled to acquire a 
ober pple aetna of her husband. 

v. ASTINGS, [1922] 
N. Z. L. TR 273.—N.Z. 








ete nae 
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a divorce in a ct. other than that of the hus- 
band’s domicil. The effect of sects. 25 & 26 
of the above Act upon the legal relationship 


of the spouses after a decree for judicial 
separation is confined 
terms of those sects._-A.-G. FOR ALBERTA v. 


within the precise 


Cook, [1926] A. ©. 444; 95 L. J. P. OG. 102: 
134 L. T.717; 42 T. L. R. 317, P. 0. j 


Annotations :—Consd, Salvosen (or von L 
“ote Scjolsletrater, {1927} A. Cc. 641. Feta. aes 


899b. —_— —-—- _—— Subsequent change of domicil 


903a. ieee NS 
proving a change of the domicil of origin 


by husband.}—H. v. H., No. 894a, ante. 
-]—(1) The burden of 








is strongly on those alleging it. 

(2) In this case resp. had not been proved 
to have acquired at the material time an 
American domicil, so the American ct., 
which had granted him a decree of divorce, 


‘had no jurisdiction. 


(3) Even if the American ct. bad juris- 
diction petitioner would have not have been 
bound by proceedings, of which she had 
no notice or knowledge. 

(4) Semble : even if resp. has now acquired 


.an American domicil, petitioner can still 


as a deserted wife obtain relief from the 
English ctsa.—Rupp v. Rupp, [1924] P. 72; 
ae J. P. 45; 180 L. T. 575; 40 T. L. R. 
197. 


903b. ——_— ——— ——— Subsequent change of domicil 


905. 


906. 


916. 


917. 


918. 


eee 


903 iva. 
of domicil governing divorce is that the 
domicil of the husband is the domicil 
of the wife; 





by husband.]—-H. v. H., No. 894a, ante. 


Add. Annotation :—Consd. A.-G. for Alberta 
v. Cook, [1926] A. C. 444. 


Add. Annotation :—Consd. A.-G. for Alberta 
v. Cook, [1926] A. C. 444. 


Add. Annotation :—-Refd. Graham v. Graham, 
{1923] P. 31. 


Add. Annotations :—Consd. A.-G. for Alberta ; 
v. Cook, [1926] A. C. 444; H. vw. H., [1928] | 
P. 206. Refd. Graham wv. Graham, [1923] P. 
31 3 Raeburn v. Raeburn (1928), 138 L. T. 
672. 


Add. Annotations :—Distd. Eustace v. Eustace, 


[1924] P. 45. Refd. Graham v. Graham, | 








ees ee 


-}—The law 














but circumstances ma 


arise, as a result of that rule, which w AUS,-—- 


justify the intervention of the cts. so 





018a. 


Annotations :-—Distd. 
Refd. Ravburn v,. Raeburn (1928), 138 L. T. C72; Johnstone 
v. Johnstone (1929) P. 165. 


918b. 


918c. 


un ce ee a eT ene ne er tee ae 


of desertion continuously without cause 
for five years :——Held: 
jurisdiction to entertain the action. 
Rocne v. RocwgE [1928] St. R. Qd. 11. 








-}—The facts 


{1923} P. 31; 
P. 130. 


——.]—It is established by the cases 
of Armylage v. Armytage, No. 917, ante, 
& Anghinelli v. Anghinelli, No. 918, ante, 
that, according to the practice of the 
ecclesiastical cts., a suit for judicial separa- 
tion, which is now substituted for the divorce 
a mensd et thoro, can be entertained in a case 
where both parties are resident but not 
domiciled within the jurisdiction. But the 
ct. has no jurisdiction to maintain a suit 
against a resp. who at the time of his citation 
or of the institution of the suit is resident 
out of the jurisdiction. Statute of Citations, 
1531 (c. 9), s. 2, which forbade the ecclesi- 
astical cts. to cite any person out of the 
diocese where he was inhabiting or dwelling, 
must be taken to have limited the juris- 
diction & not only the power of service of the 
ecclesiastical cts.; & Matrimonial Causes 
Act, 1857 (c. 85), which permits service within 
or without His Majesty’s Dominions, cannot 
extend the jurisdiction. —GRrAUAM v. GRAHAM, 
[1923] P. 31; 92 1. J.P. 26; 128 L. T. 639; 
39 T. L. R. 139; 67 Sol. Jo. 316. 

Kustnce vw. Eustace, (1924) P. 45. 


Mitford v. Mitford, [1923] 











|—Where the parties are not 
domiciled in England, in a suit for judicial 
separation the question must be, in order 
to give jurisdiction in such a suit, whether, 
at the time when the petition indorsed with 
the citation was issucd out for service, resp. 
was resident within the jurisdiction.—Ragr- 
BURN v. RAKBURN (1928), 1388 L. T. 672; 44 
T. L. R. 384. 


Respondent domiciled in England.]— 
There is jurisdiction in the Probate, Divorce 
& Admlty. Div. to decree judicial separation 
at the suit of the wite where the husband is 
domiciled in England, although at the date of 
the institution of the suit he is not resident 
in this country.—-HUSTACH v. EUSTACE, [1924] 
P. 45; 93 1. J. P. 28; 1380 L. T. 79; 38 
T. L. R. 687; 67 Sol. Jo. 807, C. A. 


a re tet = ee 





+ ene * — oes ements i err od 


jurisdiction to decree eithcr costs or 
damages against the co-resp. where he 
has not submitted himself to its juris- 
diction.—Rura vw. Ruta & SAMULIAK 
(Man.), (1929) 4 D. L. RK. 10533 1 
W. W. RR. 744.--CAN. 


the ct. had 


as to give a deserted wife reliof from 


her marriage tie.--PAYN wo. PAYN, 
(1924) 3 D. L. R. 1006; 3 W. W. R. 
111.—CAN. 

908 iv b. -]-~Altbough 











& married woman has been deserted by 
her husband & he is mo about from 
pince to place, she cannot acquire an 

dependent domicil: &, thereforo, 
an action for divorce, brought by her 
in a province in which she is residing 
& was residing when he descrted her 
but which is not his domicil at the 
time of the action must be dismissed.— 
NELSON v. NELSON & ANDREWS (Sask.), 
{1928) 4D. L. R. 910; [1928] 3 

. W.R. 291; affd., {1930} 1 W. W. R. 
188; 83D. L. R. 622; 24 8. L. R. 250. 
—CAN 


903 vi. —— ——— ——-. + Pltf. hus- 
band, when domiciled in N., marri 
deft. in that State. She deserted 
while in that State in 1907. In 1917 
he came to Q. & acquired a domiftil 
there. Deft. continued to reside in N. 
In 1927 he brought this action for dis- 
solution of the marriage on the ground 


| 
| 


903 vii. 
that a wife has been deserted by her 
husband & he has acquired another 
domicile while she has continued to 
reside in the donicile which was his 
at the time of the desertion, do not 
afford an exception to the rule that it 
is only the ct. of his domicile at the 
time the action is begun which has 
jurisdiction to grant her a decree of 
divorce.--- HARRIS v. HARRIS & HARRIS, 
{1930] 1 W. WLR. 173; 4D. L. lh. 
736; 24 8S. L. R. 234; affy., (1929) 
2 D. L. R. 546.—CAN. 

st. In Ireland—Power to elect to be 
domiciled either in Northern Ireland 
or tin Irish Free State.)-—-EGan v. 
EGAN, (1928) N. I. 159.— R. 


PART X. SECT. 1, SUB-SECT. 2.—-B. 


sv. Co-re not domictled in 
country where divorce ies Same cepa 
to damages & costs.}—In Manitoba 
where an action for divorce ts based on 
adultery committed outside the pro- 
vince, & the co- . is neither a 
resident of nor domiciled in Manitoba 
& has no assets therein, the ct. has no 


27 


PART X. SECT, 1, SUB-SECT. 3. 


g -}—Where a wife brings 
an action of separation & aliment 
againet her husband on the ground of 
a matrimonial offence cammitted by 
the husband whilo domiciled in Scot- 
land, the ct. in Scotland has jurisdiction 
to entertain the action, although prior 
to the bringing of the action the 
husband bas taken up his permanent 
residence & acquired a doinicil in a 
foreign country.—HLAMBAY v. RAMSAY, 
{1925} 3. C. 216.—8COT. 


sx. Protest to jurtadiction — Pro- 
cedure.}-—-MILLER v. MILLER (Man.), 
{1929} 3 W. W. KR. 167.—CAN. 


i, ——--- 





PART X. SECT. 1, SUB-SECT. 4. 


ll. ——.}—On potition by a wife for 
restitution of conjugal rights :—Wleld : 
eal had an Irish domicil, & the ct. 
had jurisdiction to give relief, it, being 
immaterial] whether resp, was or was 
not an American citizen.-—-3ELL vr, 
BELL, [1922] 21. R. 152.—IR. 


924. ‘Add. Annotations :—As to (1) Expld. Inver- 
clyde v. Inverclyde, ({1931] P. 29. Refd. 
Salvesen (or von Lorang) v. Austrian Pro- 
perty Administrator, [1927] A. C. 641. Aa 
to (2) Consd. Salvesen (or von Lorang) »v. 
ery. Property Administrator, [1927] 


Inverclyde, [1931] P. 29. 

926. Add. Annotations :—-N.F. Graham v. Graham, 
{1923] P.. 81. Consd. Inverclyde v. Inver- 
clyde, [1931] P. 29. Refd. Mitford v. Mitford, 
{1923] P. 180. 


926a. Parties domiciled in country where decree 
sought — Validity of marriage in dispute. — 
(1) Where the validity of a marriage is in 
dispute the ct. of the domicil of the parties 
has jurisdiction, whether it is an exclusive 
jurisdiction or not, to pronounce a decree 
of nullity of marriage. 

(2) A decree of nullity of marriage pro- 
nounced by a ct. of competent jurisdiction, 
whatever be the ground of the decree, is a 
judgment determining status & is equivalent 
to a judgment in rem. 


Inverclyde v. 


(8) Where the parties are domiciled in a | 


foreign country a decree of nullity of marriage 
pronounced by a competent ct. of that 
country will, in the absence of fraud or 
collusion, be recognised as 3 binding & con- 
PART X, SECT. ae SUB-SEOCT. 5. 


n {, }~—An application .1 

a nullity of aces sul deter- 
mine the question of the jurisdiction 
of the Ct. of K. B. of S. to ente 


of a 








rated therein. 


the action. The marri was cele- | the Sound that resp. has not his 
brated in 8.; the husband, plitf., was | domicile is : 
domiciled & resident in A. at the time | by the ct. that tho alle 


of the commencement of the action, | 2 


ull.—— HUTCHINGS 0. 


mercer 29. 4s to (3) Refd. 
926b. Jurisdiction dependent 


928. 


929. A 


meee ee 


scavenge jee: resp. is Aditinas 
domiciled nor resident within 
rovince & the marriage was not ccle- 
Where such a suit is 
brought by the man its dis 


necessarily, a recognition 


ed marriage is 
ag aa (OR 


ENGLISH AND Emprer DicEst SUPPLEMENT. 


clusive by the cts. of England & Scotland, 
unless it offends against British notions of 
substantial justice.—SaLVESEN (OR VON 
LORANG) v. AUSTRIAN PROPERTY ADMINIS- 
TRATOR, [1927] A. O. 641; 96 L. J. P. O. 
Seas 137 L. T. 6713 48 T. 'L. R. 609, H. L. 
8s to (1) Folld. Invorolyde v. Inverclyde, 
. v& H. (No. 2, Petal x 
116; Nachimson v. Nachimson, (1930) P. 217,C 
on eer 
decree annu @ marriage on the ground 
of impotence is a judgment in rem altering the 
status of the parties, & can be pronounced 
only by the ct. of their domicil. A decree 
annulling a pion on this ground deals 
with a marriage which till the date of the 
decree was voidable only & not void. In 
substance it is.a decree for the dissolution 
of that marriage, & is thus distinguished 
from decrees annulling marriages for illegality 
or informality.—INVERCLYDE (OTHERWISE 
TRIPP) v. INVERCLYDE, [1931] P. 29; 100 
L. J. P.16; 144 L. T. 212; 95 J. P. 78; 47 
T. L. R. 140; 74 Sol. Jo. 863 ; 29 L. G. R. 353. 


pee Annotation :—Refd. Salvesen (or von 
ang) v. Austrian Property Administrator, 
1927} TPA. C. 641. 


Add. Annotation :—Refd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
{1927} A. C. 641. 


nnotlations :—A 


ea seut to 16s pelea: ‘Gidisortila: 
where he remained until Jan. 1925. 
Late {n 1924 he commenced divorce 
prvceec ee in Portland & a decree of 
ivorce was granted him in Apr. 1925. 
He then returned to Vancouver & in 
Apr. 1926, he, with another woman, 
went to Bellingham in Washington, 
where ee went through a form of 


the 


missal on 


pROW NING): a 2 W. W. KR. 565; | marriage before a magistrate & 

the Sot K. “he of Bo had atiedieden 4D. L. 3; 39 Man. L Rh. 66.— | retffrned to Vancouver. Petitioner 
to make a decree of the ennity of a CAN. filed her petition herein in May, 1929. 
marriage entered into in S.—G. ». G., The law of the State of Oregon requires 
T1938) 1 1 W. W. R. 651; 22 Sask. L. R. peat X. SECT. tiga 1.—A. | that pltf. in a divorce action inust have 
376.-—CAN. ——.J—POTRATZ v. POTRATZ Peee = readent & caret Peal of ane 
me of Oregon one year ne or 

ii. -J--Tho Ct. of King’s (Stak. ), (1926) 1 D. 1 L. aed eine to the commencement of the sult & 








n 
Bench of Saskatchewan has juris- q ii. 


diction to entertain an action for the 


-F-A divorcee obtained by 
a wife in a foreign Stato, when her hus- 
band was domiciJed in Saskatchewan, 


the Suprome Ct. of tho State has 
defined doinicil, residence & inhabitunce 


annuhuent of a marriage celebrated in 
Saskatchewan whether or not the 
husband was domiciled in Saskat- 
chewan at tho time of the issue of the 
writ.— REID (OTHERWISE FRANCIS) v. 
ee Sask.), a dd D.L. R. 3113 


W. W. R. 102. 
of. Respondent residing in 
country where ‘decree sought-—Pctilioner 
not awe in country where decree 
sought.J—-While residence only ig suffi- 
cient to found jurisdiction in nullity 
actions, as distinguished from divorce 
actions, such residonce must be bond 
Where a petition setting up 
grounds for a declaration of nullity 
was erroneously dismissed, the ct. 
declined to reinstate the petition, as 
petitioner was merely a casual visitor. 
although his wife was a resident, in 
British ee. —PURDY v, Purpy, 
tea pple . R. $51 mane 
AKIDIS v., 


fi, Serr 
CAN. 


o iil, Necessity for domicile or 
residence of ingeings -}—In the case of a 
marriage void ab initio, the ct. has no 
jurisdiction to tertain a suit for a 
declaration of aitey of marriage 

ess the marriage in question was 
ovlebrated in this State, or both parties 
to the ceromony of marriage either were 
domiciled or resident in the State at 
the time of the institution of the snit.— 
SMART vr. MAXWELL (1929), 47 N. 8. W. 
W. N. 100.-—-AUS. 


pi. -}—The ct. cannot. entertain 
a sult for a declaration of the nullity 











not recognised as Mag —BURNFIEEL v, 
BuRNFIiEL, {1926] 2 D. L. R. 1293 
Wai el ANG W. R. 657; 20 Sask. L. R. 


iil, —— a tac mae v. SHEASER, 

26) 3 3 D. L. R. 1963 (1926) 2 
389; 22 Alta. L. R. 261 

ret dais d) F930] 2D. L. R. 906; : 11926} 
2 W. W. R. 129.—OAN. 
q iv, ———.}BROWN v. MOINNESS, 
[1927] 2 DL. R. on. Pde 1 
W. W. R. 597; 38 B.C. R. 324.—CAN. 


Vv. ———. + -Mc path 2, Cate a 


vi. . 
ob ed in a forei country is not 
recognised as valid Canada if at the 
time of the decree the husband was 
domiciled in Canada, even though he 
had then resided ‘in said fore 
coun long enough to give the c 
thereof jurisdiction under the law of 
that country to grant the decree. 
Where subsequen to such a divorce 
ono of the parties thereto goes through 
a form of marriage while the other 
party is still fiving & the original 
marriage still subsisting under the law 
of their come, said purported 

marriage will be declared null & void. — 

MAcDONALD v. NaSH Wait 8 -), (1929) 4 
D. L. R. 1051; 2 W. 4.—CAN 
. resp., 


ace ——— }—Petiti 

bo born in British ‘Golumbia, were 
arried in Vancouver in 1917. In the 

fall of 1923 reap. went to Portland, 


Oregon, & after remaining there a few 
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as synonymous in relation to divorce 
proceedings -—Held: on the evidence, 
resp. did not renounce his British 
Columbia domicil, he was not in tho 
ordinary meaning of the words & 
*“ronident ”? or ‘“ inhabitant ” of the 
State of Oregon & did not acquire 
a domicil there. Domicil being the 
Pal aa factor, there was no juris- 
iction in the cts. of the” State of 
Oregon to nt a decree of divorce, & 
petitioner herein should be granted a 
decree aa ies bie ~—-BiGGaAR v. BIGGAR, 
1930) 2 . R. 940; 42 B.C. R. 
es ~CAN. 
——.}— WYLLIE v. MARTIN, 
seth 3 “Ww. W. R. 465.—CAN. 


927 -+—As the 
@omictl” of a wife is the husband’s 
domicil & orgies procee cannot 
affect the legal status of a marriage 
in Canada, where the grounds support- 
ing « foreign decree would not support 
‘@ decree under Canadian law :—Held: a 
wife’s divorce & re-marriage in Min- 
nesota constituted legal adultery, & 
furnished ground for the husband’s 
Seer for wearer he of the Canadian 

1Tiago. — Car ve. CAMPBELL, 
[1921 | 2 W. W. Re art .—CAN 


927 vi. Where a 
husband had left Manitoba for the 
purpose of obtaining a divorce which 

e could not have obtained there, & 
had obtained a divorce abroad & 


Fore Held: the wife's 8 
preyce to for divorce should a 


(1994) 4 OL. Re 
B35; 3 W. WH. 678 MAN. 











980. Add. Annotation :—Refd. Rudd »v. 
: 1924) Pe, udd v. Rudd, 


982. Add. Annotations :—Generally, Refd.Salvesen 
(or von Lorang) v. Austrian Property Adminis- 
trator, [1927] A. ©. 641; Nachimson v. 
Nachimson, [1930] P. 217. 

935. Add. Annotations :—As to (1) Folld. Mitford 
v. Mitford (1923), 92 L. ae . As to 
(2) Refd. Nachimson v. Nachimson, [1930] 





P. 217. As to (8) Refd. Eustace v. Eustac 
[1924] P. 46. saad 

35a. —— ——.]— Rupp v. Rupp, No. 903a, 
ante. 


844. Add. Annotations :—Expld. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
{1927} A. C. 641. Refd. Mitford v. Mitford, 
[1923] P. 130; Papadopoulos v. Papado- 
poulos (1929), 46 T. L. R. 44. Refd. Inver- 
clyde v. Inverclyde, [1931] P. 29. 

044a. -|—The husband, of British nationality 
& domicil, married | woman of German 
nationality & domicil in Berlin in accordance 
with German law on Jan. 5, 1914. On 
Oct. 23, 1914, a German ct. annulled the 
martiage under a provision of the German 
Civil Code, & this decrce of nullity was 
upheld on ajpeal. On Mar. 4, 1920, the 
woman, resp. in the present suit, con- 
tracted in Germany a second marriage, in 
respect of which the first husband, the present 
petitioner, claimed relief :—Held: the Ger- 
man decision was a conclusive adjudication 
between the parties, & no marriage was at the 
commencement of the suit or now sub- 
sisting.—-MITFORD v. MITFORD & VON KUHL- 





MANN, [1923] P. 130; 92 L. J. P. 90; 129; 


L. T. 168 ; 39 T. I. R. 350. 

Annotation :—Consd. Inverclyde v. Inverclyde, (1981) P. 29. 

944b. ———-.J—-SALVHSEN (OR VON Lim4NG) v. 
AUSTRIAN PROPERTY ADMINISTHATO:: Wo. 
026a, ante. 

946a. Foreign court without jurisdiction to grant. 
decree of hg a ep disability of a foreigner 
to marry in England otherwise than in accord- 
ance with the law of his country as regards 
matters of form is a disability of which he can 
divest himself at will & therefore constitutes 
no objection to the validity of a marriage con- 
tracted by him in England in English form. 
A decree of a foreign ct. invalidating such a 
marriage is recognisable in England only if 
the foreign ct. has jurisdiction over the 
marriage & even then is open to examination. 
Want of jurisdiction cannot be cured by 
mere consent of the parties. <A decree of a 








936 li, —— ———, }—- CROMARTY 
©. CROMARTY, No. 879 {v., anfe.—CAN. 


PART X. SECT. 2, SUB-SECT. 1.—F. 
ni, —— Marriage to domiciled 
Engylishman—Hffect of English divorce 
decree.|--A domiciled Englishman & a 
domiciled Scotswoman entered into an 
ante-nuptial marriage contract which 
contained this clause, “It is hereby 
declared that these presents shall be 
interpreted & the rights of the parties 
ated by the law of Scotland.” 
The wife obtained decree of divorce 
in the English cts. :—Held: the rights 
of parties under the contract arising 
on divorce fell to be regulated in the 
same manner as if decree of divorce had 
been pronounced by the Scottish cta 
DRUMMOND v. BELL-IRVING, [1930] 
Ss. Cc. 704.—SCOT. 


PART X. SECT. 2g, SUB-SECT. 2. 


947 til. ee MARTY . 
MARTY, No. 87 iv., ante.-—_CAN. 





f proceedings. 


divorce proaceeds 


on 6 


+ ee 


ra iene ee 


u i —— Decree for alimony.|-— 
BURPEE v. BURPKE : {1929} 3 
b. L. KH. 18 > 2 Ww. W. ht. 1 3.—CAN. 


eg nein 2 Se eter nn eet 


PART X. SECT. 2, SUB-SECT. 3. 


By. 
y fatig 
sw. Presumption in favour of validity | nised.) — Drax 
oO FIELDS ». 
{1925} 2 D. L. B. 266; 68 N. 8. 1. 65. 
| 
| 


sx. Foreign court wtthout jurtadiction 
—Doubt as to husband’s dum 
decree of divorce granted to a wife by 
ea ct. of a foreign state wherein the 
husband was born & had 
tinnously up to a time shortly before 
the date of the comunencement of the 


pronounced tavalid by our cts., when 
| collaterally attacked years afterwards 
he ground that at said date the 
hushand had acquired aucther domicil, 
unless there is the clearest posalbic 
Cro- prot that the new domici! had then 
een acquired by him 


Vol. XI.—Conflict of Laws. Cases 930—956. 


foreign ct. purporting to annul an English 
marriage under these circumstances is not 
severable, & if it is incompetent to annul the 
marriage, neither is it competent to award 
maintenance or a lump sum in lieu of main- 
tenance. 

The husband, a domiciled Cypriot, married 
@ Frenchwoman in England in English form. 
Afterwards he repudiated the marriage on 
the ground that it was not in form in accord- 
ance with the law of his domicil. Later, on 
proceedings by the wife in a Cypriot ct., the 
Marriage was declared null on the same 
ground by consent of the parties, & it was 
further declared that the husband should 
pay the wife a lump sum in satisfaction of all 
claims, including maintenance. ‘The Cypriot 
ct. by the terms of its constitution had no 
jurisdiction to annul a marriage. Still later, 
the wife, finding the husband in Fingland, 
took out a summons against him for neglect 
to maintain her under the Summary Juris- 
diction (Separation & Maintenance) Acts, 
1896 to 1925. ‘Tho summary jurisdiction 
ct., upholding the marriage, ordered the 
husband to pay maintenance :—Held: the 
luarriage was good & the agrecment to 
set it aside illegal, that the decree of the ct. 
in Cyprus was pronounced without juris- 
diction in compromising maintenance as 
well as in annulling the marriage, & that the 
order of the ct. of summary jurisdiction must 
stand, the measure of maintenance within 
the limits of the Sununary Jurisdiction Act 
being the means of the parties at the time of 
the proceedings.---PAPADOPOULOS ¥. PAPADO- 
POULOS, (1030] P. 55; 99 L. J. P. 1; 142 
L. T. 237; 04 J. P. 30; 28 L. G. BR. 73. 

947. Add. Citation :—sub nom, SUGDEN v. LOLLEY, 
2 Cl. & Fin. 567, n. 

Add. Annotation :—Consd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641. 

952. Add. Annotations: — Consd. Jucobson v. 
Frachon (1027), 44 T. L. It. 108; Salvesen 
(or von Lorang) v. Austrian Property Ad- 
ministrator, [1027] A. C. 641. Refd. Mitford 
v. Mitford, [1923] P. 180; Rudd v. Rudd, 
[1924] P. 72; Papadopoulos v, Papadopoulos, 
[1980] BP. 55. 

954a. Award of maintenance by forelgn court— 
Court incompetent to annul marriage. |-— 
PAPADOPOULOS v. PAPADOPOULOS, No. 046a, 
ante. 

956. Add. Annolution : — Refd. 
Nachimson, [1930] P. 217. 


Nachimson  v. 
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STANDARD TRUSTS Co. 


Seder [1928] 
(B. C.), 4 cin R371; (1928) 3 W. W. Ht. 111. 





No domicil in country of 
ing decree—Leerce not recog- 
(OTHERWISKI  Macd- 
LAREN) v., MACLAREN (Alta.), [1929] 3 
D. L. R. 159; 2 W. W. KR. 87.-—CAN. 


962 ii, ——~-.}-- OWEN v. ROMINSON 
oe OwKEN), [1925] N. ZL. RR. 


court 


FiurLypsx, 


teil. J~--A 


69 Pioneer SF) 


lived con- PART X. SECT. 2, SUB-SECT. 4. 








954 iv. .}--By decree of 
the Michigan ct. the mother of infants 
was granted a divorce from the father 
& awarded the custody of the infauts, 
until they reuched a certain age or 
wutil the further order of the ct. 

| The infants were In the custody of the 


should not he 


father in Ontario :—Held: the decres 
was not conclusive upon an application 
to an Ontario ct. f 


.~-GILBERT v. or an order for 


29 


ap 


Cases 966—1073. 


ENGLISH AND Empire Dicsst SupPLEMENT. 


Part XIIl.—Assignment of Property on Marriage. 


[1924] P. 72. 


Internationale de Commerce de Petrograd 


Rudd v. 


Rudd, 


v. Goukassow, [1923] 2 K.B. 682. Generally, 


Refd. Republica de Guatemala v. Nunez, 
[1927] 1K. B. 669. 


969. Add. Annotation :—As to (2) Refd. Banque | 1000. Add. Annotation :—Consd. A.-G. v. Belilios, 


ge nee ee ert Oe en 


[1928] 1K. B. 708. 


Part XIV.—Foreign Judgments. 


1083. For ‘‘ No. 383, ante,’’ read ‘‘ No. 454, ante.” 


1038a. Due constitution car aga tae for 
BHECH, 
STRUDWICK (1928), 20 Cr. App. Rep. 175, 


strict proof.|——R. v. 
O. C. A. 


1089. Add. Annotation :—As to (1) Consd. Dreyfus 
(C. L.) vw. I. R. Comrs., Dreyfus (L. L.) »v. 
IT. R. Comrs. (1929), 14 Tax Cas. 560. 


1041. Add. Annotation :—Generally, Refd. Em- 
ployers’ Liability Assce. Corpn. v. Sedgwick, 


Collins, [1927] A. C. 95. 


1044a. Judgment of horning.]—(1) An action lies |. 
in the English cts. on a Scotch judgment 
of horning against a Scotchman born. 
(2) Where aScotch decree adjudges interest to 
be paid, but does not fix the time from which 
it is to run, it is payable from the day of 


ene mete we nee ere te 


custody, more eipeclally: as the Jud: - 
ment of the Michigan ct. was not final. 
—HRe Gay, (1926) ‘ D. L. R. 349; 59 
O. I. R. 40.—CAN 

954 v. -}—Where children 
wore residing with their father in a 
yrovince where he was engaged in 
usinoss, & thelr wolfare would be 
best served by leaving them in bis 
custody :—~Held : his application to be 
appointed their guardian should be 
graptod, notwithstanding the fact that 
thoir mother, in securing a divorce in 
an undefended action in a foreign ct., 
had also obtained as incidental thereto 
an order giving her their sae 
ae SNYDER, SNYDER v. SNYDER, (1927] 

3D. L. R. 151; [1927] 2 W. W. R. 
240; 38 B.C. R. 336.—CAN. 


954 vi. On orders for alimony. }— 
A judgment of a fore et. awarding 
alimony to a hushand is enforceable 
in Ontario, although the Ontario ct. 
does not know or recognise any right 
to alinony in a husband against his 
wife.— BURCHELL vo. BURCHELL, [1926] 
2D... R. 695; 58 0. LL. R. 515.—CAN, 


PART XIII. SECT. 2. 

r i, --—.}—The only ct. with juris- 
diction over the custody of an infant 
fe the ct. of the domicil of ee infant.-—: 
Cony wv. Cony, enh eG 3D. L. BR. 349; 
Or can, W. R. 603 ; ¥ Sask. L. R. 


r ii, Divorce proceedings com- 
pies in Alberta— Removal of children 
Sather to another Province.}—Whecre 
t e husband is domiciled in Alberta 
at the time an action for divorce is 
begun, the Supreme Ct. of Alberta has 
jurisdiction in such action to make an 
. order awarding the custody of the 
children to the mother even though 
they Ieee ‘been removed by the father 
to a foreign State & are residing therein 
ar the Uwe « of dB Be oeoinn Uk at Fea 
rder.—.: OFORTH ta.), 
(102011 pe Re Ba: : 1928] We AY R. 
Compare No. 1117 i., post. 

a i. Decrce by Serbian court—~ 
Whether Scottish court will enforce.|}— 
Decree of divorce & for the custody of 
the child of the marriage had been 

















PouuLitTtT 157 


Rourition 
[1908] 1 
K. B. 379. 


1052. Add. 


citation.— DOUGLAS v. 
Bing. 686 ; 1 Moo. & P. 663; 6L.J.0O.8S.C. P. 
130 E. R. 9338. 


Annolattons :—Asto (1 
on 1; Cowan v. 
Westenholz ee Gr 155: 
1880), 1 
. B. 302; 


Annotation :— Refd. 
Liability Assce. v. Sedgwick Collins (1926), 
95 L. J. K. B. 1015. 


Forrest (1828), 


1) Refd. Don v. Lip ppmann (1837), 5 CL & 
ideas (1860), 3 Dowl. 26; ert ede 
Rone on v. 
4’Ch. ¥ Sor: Y eeinniel t. Byron, 
Gavin Gibson v. Gibson, [1913] 3 


Employers’ 


1054. Add. Annotation :—Apld. Rudd v. Rudd, 


et te ee ee toe eee ee 


| obtained in the ‘Serbian cts. by a 
Serbian, resident in Belgrade, against 
his wife, who was a Scotswoman. The 
child, «a girl of 8 years of ago, was 
resident with her mother in Scotland. 
In a potition to the ot. in Scotland by 
the father for ary, of the child, the 
mother averred that it would be preju- 
dicial to the health, welfare, & interests 
of the child that the petition should be 
granted :--Held: while  petitioner’s 
tight to custody of the child had 
already been settled by a competent 
ct.. the Scottish ct. was ontitled, before 
ordering delive of the child. to be 
informed of petitioner's acnutcenenta 
for the conveyance of the child to 
Belgrade, & for her reception there.— 
RADOYEVITCH v. RADOYEVITCH, [1930] 
8S. C. 619.—SCOT. 


PART XIV. SECT. 1. 
a i. Order conferring rights on 
comniitte of lunatic.}—The rights con- 





“ferred upon the committee of a lunatic 


by a ct. of the lunatic’s donicil, with 
reference to personalty, are entitled 
to world-wide recognition.—Re HIck- 
ent ere 4D. L. R. 607; 610. L. R. 


PART XIV. SECT. 2, SUB-SECT. 2.—A. 


1034 iii, ——~.}—Where a suit is 

brought ov a foreign judgment, it is 
not open to deft. to pload that the ct. 
which passed the ju ent had no 
urisdiction to do so, when he himsclf 
ad submitted to the jurisdiction & 
bad not challenged it.— anes PRASAD 
v. GANESHTI LAL (1923), I. L. R. 46 
All. 119.—IND. 

1039 i. Essentials to establishment of 
jurisdiction.}—Held: the provisions in 
Jud. Act, 1927 (c. 8R), ss. 51, 52, must 
be confined to actions upon judgments 
teak ey in the Province of Q., which, 

oe to the principles of inter- 
peti aw sepvlceue as between the 
different Provinces of the Dominion, 
are entitled to extra-territorial recogni- 
tion, i.¢. to those cases in which the 
te was served within the Province 
Q. on a person domiciled & 
resident therein & whe over allegiance 
to the laws of Q.— Lune v. Lez, [1929] 
1 D. L. R. 130 = 68 oO. vt. R. 194.—CAN. 


30 


[1924] P. 72. 

"1069. Add. Annotation :—Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

10738. Add. Annolation:—As to (1) Apld. Km- 
ployers’ Liability Assce. v. Sedgwick Collins 
(1926), 95 L. J. K. B. 1015. 


1 L. L. 


PART XIV, SECT. 2, SUB-SECT. 2. ai, 


1054 xiv. -—-A judgment 
on an award obtained a England by 
default cannot be sued on in India, 
since it is not a judgment “on the 
merits ’”? within Code of Civil Pro- 
cedure (Act V. of 1908), s&. 13.— 
OPPENHEIM & Co. v. MAHOMED 
HANEEF, [1922] 1 A. C. 482; 91 
L. J. P. 205; 127 L. T. 196; 49 L. 
lt. Ind. App. 174.—IND. 


1054 xv. -]—~Def who 
was resident, & domiciled in Shtuae: 
was served there with a writ of sum- 
mons by which an action for the price 
of goods sold & delivered was com- 
menced against him in the Superior 
Ct. of Quebec. The cause of action 
arose pany at least in Ontario. He 
did not appear & Judgment was entered 
against him by default. In an action 
upon tbat judgment brought in 
Ontario by same pitf. against same 
deft., the latter pleaded that the 
Quebec judgment was of no effect in 
Ontario :—Held: the provisions of 
Judicature Act, R. S. O., 1927, ss. 51, 
52, enacted by an Act of the Province 
of "Canada, 1 60, must be confined to 
actions Gear judgments obtained in 
Quebec which, accordin to the 
principles of internation law are 
entitled to extra eS dla oka uit 
t.e. to those cases in which 
was served within Quebec upon a 

rson domiciled & resident therein 

who owed saleeiance to the laws of 
Quebec.—LuU v. LEE, (1929) 1 
D.L. R. 130: 63 O. L. R. 194.—CAN. 
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based on joint 
tion reReite both ton ge l— 
{UHBAMMAD MormEne v. CHINTHAMANI 


CHETTAR (1929), I. L. R. ‘52 Mad. 603. — 
IND. 


PART XIV. SECT. 2, SUB-SECT. 2.—F. 


ei.— Breet Of Poe? of 
aflorney— Authorising agent to appear 
as plaintiff or defendant. Faire of 
aoent to anppeor.}—Janoo Haasan 
SAIT wv. MsHAMAD OHUTHU (1924), 
R. 47 Mad. 877.—IND. 


Vol. XL—Conflict of Laws. Cases 1080—1147a. 


1080. Add. Citation :—[1921] B. & C. R. 195. 
1090a. ——.]—Rupp v. Rupp, No. 903a, ante. 
1098a. General rule.]—A plea of judgment 


recovered in a foreign ct. of competent 
jurisdiction must show that the judgment so 
recovered is final & conclusive between the 
parties according to the law of the place 
where such judgment is pronounced.— 
FRAYES v..WorMS (1861), 10 C. B. N.S. 149; 
142 BH. R. 407. 


1108. Add. Annotation :—Apld. Beatty v. Beatty, 


(1924] 1 K. B. 807. 


1112. Add. Annotation :—Consd. Beatty v. Beatty, 


{1924] 1 K. B. 807. 


*1118. Add. Annotation :—Consd. Beatty v. Beatty, 


[1924] 1 K. B. 807. 


1118a. Judgment for payment of sum of money— 


Amount not subject to variation—Alimony.] 
-—By the law of the State of New York, where 
& judgment has been pronounced by the 
proper ct. of that State for the payment of 
alimony, & instalments under that judg- 
ment are due & in arrear, it is not competent 
for that ct. to vary its judgment in respect 
of the instalments so accrued due :—Held: 
such a judgr.ent is in that respect a final 
Judgment & vn action may be brought to 
enforce payment of those arrears in this 
country.—-BEATTY v. Brarry, [1924] 1 
-K. B. 807: 93 L. J. K. B. 750; 131 L. T. 
226, C. A. 


1114. Add. Annotation :—Refd. Beatty v. Beatty, 


{1924} 1 K. B. 807. 


1122a. Judgment founded on immoral agreement. ]— 


1182. Add. Annotations :—Apld. Elierraan J.ines 


PAPADOPOULOS v. PAPADOPOULOS, No. 946a, 
ante. 


v. Read (1927),44T.L.R.7. Refd. Jayson 
v. Frachon (1927), 44 'T. L. R. 108. 


OR OE NU Ve 
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| 1147. Add. Annotation :—-Refd. 


1136. Add. 


1147a. 


1135a. ——-.]—Pltfs.’ steamer stranded in the 


Black Sea, & L. agreed to try to salve her on 
the terms that security for payment of his 
remuneration should be arranged in London, 
& that he would not arrest the ship unless 
there was an attempt to remove her before 
the security had been given. Security was 
given in London in accordance with the 
righ contract, & the ship was refloated 
& taken to Constantinople for temporary 
repairs. Before she was ready to leave, 
L. pda an action against the master in 
the Turkish ct. on the ground that the ship 
was about to be removed without security 
having been given. By order of the Turkish 
ct. the ship was arrested, &, as the master 
had no evidence of what had been done in 
London & L. took an oath that security had 
not been given, the. Turkish ct. awarded L. 
£23,890. L. then disposed of the ship, & 
pltfs. brought an action (1) for damages for 
breach of contract, (2) for a declaration that 
the Turkish judgment was invalid, & (3) for 
an injunction to prevent the judgment from 
being enforced :—Held: (1) the Turkish 
judgment was invalid; (2) an injunction re- 
straining the enforcement of the judgment 
abroad should be granted.—ELERMAN LINES, 
Lrp. v. Reap, [1928] 2 K. B. 144; 07 
L. J. K. B. 366; 1388 L. T. 625; 44 T. L. BR. 
285; 17 Asp. M. L. C. 421; 883 Com. Cas. 219, 
O.A.; revsg. (1927), 44 T. L. R. 7. 


Annotation :— Generally, Refd. 
Macaulay v. Guaranty Trust Oo. of New 
York (1927), 44 T. L. R. 99. 


Jacobson = v. 
Frachon (1927), 44 'T. L. R. 1038. 

-J—In an action by buyers against 
foreign sellers for breach of contract alleging 
failure to deliver goods in the quantity & 
of the quality agreed to be sold, the defence 
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PART XIV. SECT. 2, SUB-SECT. 3. 


o. Read now ‘* 1098a i.”* 
p. Read now ‘ 1098a ii.’’ 


1098a iii. - Presumption of final- 
tty. |—The finality & conclusiveness of o 
foreign judgment will be presumed in 
favour of a pltf. relying on it, unless it 
is Ay in issue by deft.’s pleadings, but 
a Ct. of Appeal in ordering a new trial 
can allow such amendments to be made 
as will enable deft. to raise the inssue.—- 
SMITH t. SMITH, (1923] 2 D. L. RR. 896; 
2 W. W. R. 389.—OAN. 


q. Read now ‘ 1098a iv.”’ 
r. Ttead now * 1098a v.”’ 


1068a vi. -]— AINSLIE v. AINSLIE 
(1927), 39 & L. R. 381; S..R. 
ee 624; [1927] Argus L. R. 301. 


1113 ii. -J—Where 
thero did not appear to be any differ- 
ence proved between the effect in the 
foreign State & in Ontario of such a 
judgment :—J/eld > a decree for aili- 
mony not being an absolute judgment, 
pitf. was not entitled to recover upon 
the foreign jndgmont in respect of 
arrears of ONny.-—-MAGUIRE v. Ma- 
GuIRE 1921), 64 D. L. R. 180: 50 
oO. L. R. 100.—CAN. 


1113 iii. ———,]-—-PERRY vw. 
Perry, {1924] 4 D. I. R. 1177: 54 
O. L. R. 613; revag., [1924] 1D. LR. 
665: 53 0. L. R. 502.—CAN. 


sa. Judgment made award of courl— 
No notice given to party—-No notice 
required by law of country hired 
given.}—In an action in Ontario upon a 
judgment recovered in Holland, it 
appeared that the judgment was pro- 
nounced by a ct. of record & directed 























4 
i 
t 
| 
1 


that an award of arbitrators should be 


: executed after its form & contents 


& in the ordinary way of execution ; 
& that no notice was given to defts. 


| who were parties to tho arbn. :—Jleld : 


the requirement of notice or no notice 
is a matter of procedure; as it was 
shown thet in Holland no notice was 
necessary, the lack of notice did not 
affect the validity of the judgment 
in Holland, which wax final & con- 
clusive & could be sued on in Ontario. 
-—-Sroty & Co. v. BRownk & Co., 
(1930) 4 D. L. RR. 703; 660. L. R. 
73.-~CAN. 


PART XIV. SECT. 2, SUB-SECT. 5. 


1117 i. Orders in respect of foreign 
tnfant-—Custody.+—-Tho ct. will give 
effect to the judgment of the ct. of a 
foreign State awarding the custody of 
an infant to one of the paronts.——Re 
AYERS, (1921] 2 W. W. R. 171; affd., 
11921] 2 W. W. RR. 625.—CAN. 


.}~See, also, Nos. 954 i- 





954 v, ante. 


1117 ti. —— Appointment of guar- 
dian.)}—Where a child, whose parents 
bad died, was removed from the 
province of its domicil of one ite 
maternal grandfather, resident in that 

rovince, obtained from the cts. of 

hat province letters of guardianship 
of the child & thereafter appv ee to the 
cts. of the province to which the child 
had been removed for a writ of habeas 
corpua. The application was granted 
on the ground that, other things bein 
equa!, the cts. of one province wi 
recognise the proceedings of the cta. of 


another province in such 4 case.—fe | 


BERGMAN & WALDRON, He INFANTS 


31 


Act, [1923] 4D. L. 1.566; 3W.W.R. 
70.—-CAN. 


PART XIV. SECT. 2, SUB-SECT. 7. 


1127 i, --—.]}—DELAPoRTE v. DELA- 
PoRTH, [1927] 4 D. L. TR. 933; 6t 
U. L. R. 302.—CAN. 

1133 fii, --——  ~ —-- Not where in- 
volving velrtal of questions adjudicated 
on hy foreign court.)--- MANOLOPOULOS 
v1 PNAER, (1930) 2D. GT. 1k. 1693 1 
M. 1’. KR. 3663 revag., (1920) 4 D. L. R. 
48.---CAN. 








1183 iv. 1—-MANOLOPOULOS  v, 
PNAIFFE (N.8.), [1929] 4 D. L. Wt. 48--~ 
CAN. 

1135 ii, ——.]}-—Tf it be alleged 


& proxed that a party has obtained a 
judgment {in his favour by some 
extraneous fraud, such as the clan- 
destine substitution of a false exhibit 
for the real exhibit, or the deliberate 
suborning of a witness to testify to the 
genuineness of false docnmente or to 
give any material false testimony, or 
the giving of false oral testimon 

material & relevant to the issues, such 
ageing ifa domestic judgment, can 
13 Bet aside In a new action, or if itis a 
foreign judgment the fraud may be set 
tip as ao defence to an action thereon.—— 
Locks vw. Hutertr (Alta.), 1929] §$ 
D. L. R. 572; 2 W. W. lh, 558.—CAN. 


PART XIV. SECT. 2, SUB-SECT. 8. 


1140 i. What amounta to repugnancy 
to .** natural juatice”—Not merely 
following lex fori—-Lex fort different 
from law in force in British India.\—- 
GANGA Prasav v. GANESH LAL (1923), 
1 L. R. 46 All. 119.—IND. 


Cases 1147a— 1948p. iivaiua! AND ere pa ficietionae 


was set up that the matter had been litigated 
in the French ct., which had given judgment 
for defts., & that the judgment was a bar to 
the action. awe replied that the judgment 
was obtained Cpe eee contrary to 
natural as action in France was 
brought by the sellers against the buyers for 
cancellation of the contract, & for damages, 
& the ot. made an order appointing an expert 
to go to London to examine the goods, com- 
pare them with the samples delivered, hear 
& take down in writing all evidence, & ‘make 
a full report in writing to the French ct. It 
was proved in the English action that the 
expert appointed made a hurried & incom- 

lete examination of the goods, refused to 
ook at certain documents or to hear the 
evidence of pltfs. & their witnesses, & 
ultimately made a biased & erroneous report 
to the ct. :—Held: there being evidence that 
according to French law the ct. was not bound 
by the expert’s report but could reject it, 
& that pltfs.’ casa had been properly argued 
before the French ct., & their evidence heard, 
there was no defect in the proceedings, &, 
there being no fraud proved, the judgment 


in the French action was valid & could not |’ 
be impeached, & was a complete defence to [| 


the ata action.—JACOBSON v. FRACHON 
(1927), 188 L. T. 386; 44 T. L. R. 108; 
72 Sol. Jo. 121, 0. A. 

1151. Add. Annotation :—Consd. Salvesen (or 
von Lorang) v. Austrian Property Adminis- 
trator, 1927) A. O. 641. 

1170. Add. Annotation :—Refd. Kimployers’ 
Liability Assce. ve Beagwick Collins (1926), 
95 lL. J. K. B. 1015 


1195. Add. Aganidtionas a to (2) Refd. The 
Goulandris, [1927] P. 182. As to (8) Refd. 
Ingenohl v. Wing On (Shanghai) (1927),. 44 


erence nae = venierenes so ee at ence roe 
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PART XIV, SECT. 3, SUB-SECT. 1.——A. | 80 treat the procoedings, a nae a they 
would not be so recognised b 


os rile. |-—ANDLER Vv. DUKE, 
931) 3D. L . R. 561,— CAN. 


1155 ili. ———.+~-In an action 
in Manitoba upon a forvign judgment 


= L. 








a eouennameme 


ot the county? where the ju 
.—JONES t. SMITH, 
. 790; 560. 


R. P. O. 343; ficiveaen (or. ‘von ieaae) v. 
AO. 641 Property Administrator, [1927] 


1205a. ——— Inquiry abroad into loss of ship— 
Report not confirmed by governor of colony.| 

eld: the inquiry was not conclusive.— 
Re QUEEN OF THE (1872), 36 J. P. 


1214. After this case add ‘“‘ See, also, ESTOPPEL, 
Vol. XXI., pp. 154-156, Nos. 165-190.”’ 


1240. Add. Annotation :—Consd. Papadopoulos v. 
’ Papadopoulos (1929), 46 T. Ll. R. 44. 


1241. After the last cross-reference following this 
case add ‘‘ Maintenance order made in 
Dominion—Under Maintenance Orders (Facili-“ 
tles for Enforcement) Act, 1920 (c. 83).]— 
See HUSBAND & WIFE, No. 6233a.”’ 


1241a. Judgment severable.] — RAULIN v. 
Fisonpr, No. 1120, ante. 


1243a. ——— Since constitution of Irish Free State.] 
—Judgments Extension Act, 1868 (c. 54), 
ceased to operate in Southern Ireland on 
Dec. 5, 1922.—WAKELY v. TRIUMPH OYCLE 
Co., (1924) 1 K. B. 214; 93 L. J. K. B. 331; 
v7 oe 269; 40 T. L. R. 15; 68 Sol. Jo. 


Annotations : — Folia. Banfield v. Chester (2020). 94L.J.K. B. 
05. Refd. Performing Right Society v. Bray U. D. C., 
[1930} A.C. 377. 


1243b. -]— Judgments Extension Act, 
1868 (c. 54), as, since Dec. 5, 1922, ceased 
to peas the Irish Free State. A certificate 
of an English judgment can, therefore, no 
longer be issued under J udgments Hixtoraion 
Act, 1868, s. 1, for registration in the Irish 
Free State cts. 
Semble: such certificate will be registered in 
the Irish pla State cts., but the application to 

















be now complained & had been guilty 
of “ unreasonable delay °’ in presenting 
his petition.— LITTLE v,. LITTLE [1930] 
3 W. W. R. 222; 39 Man. L. KR. 170; 
revad., [1931]1 W. W.R.5; 1D.L. RB. 
823.—-CAN., 


e Jaw 


fraser . 
L. R. 550.-—-CAN. 


tho fact that defences have been raise 

& tricd th the foreign ct. does not 
prevont thoir being ralsed & triod 
again, but. Chere Is a diserction in the 
ct. to allow the defences or to striko 
them out on ube round of embarrass- 
ment or delay: the fact that the case 
has been trie out in a foreign ct., that 
an unsuccessful i Lear has boen takon, 
or that a consent Judgment has been 
entered will havo a very strong bearing, 
but In each case the discretion must 
be exercised upon the merits of that 
case alone.—CALLAQHIAN t. NICHOLLS, 


ier v. -}—-The 
ot. will not entertain Abtenbes in an 
astion on a foreign judgment that 
should have been raised in tho foreign 
ot. or whioh might properly bave been 
made the subject of appeal in the 
foroign jurisdiction.— Hutron «. DENT 
(192 M 0D. L. R. 682.—CAN. 


PART XIV, SECT. 3, SUB-SECT. 2.—A. 


1188 i.-IVhat is foreign judgment t 
rem— Adjudication on a ion of 
personal estale.}—Where a ct. of the 
country of domicil adjudicates upon 
the distribution of personal property 
that es aphid ia binding upon all 
the world & is uot subject to review fu 
the ots. of another oountry 

lt is for the ot. of the * domloil to 
determine whethbor ita own proceedings 
aro in rem or merely tn pobesg rr & 
when that ct. aotertainos hat ite pro- 
cecdings are in rem all foreign cts. must 
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ster XIV. SECT. 4, degra kg 
1215 wo “eto. 

Ke p. “98. “6 
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PART XIV. ae 4 ncaeees 3. 
sb. Action in Ontario against Ontario 
administrator—On foreign judgment 
against por cign administrator. }—W here 
administrations are granted to different 
vrsous in different states, they are so 
ar dcemed independent of each other 
that a wide a Saar t obtained st one 
will f no right of action against 
the sther to effect assets received by 
the latter in virtue o his own ad- 
tministration.—BONN NATIONAL 
TRUST Co. : eae) rg D. tL. R. 820 ; 65 
O. lL. R. 633.—CAN, 





PART XIV, SECT. 4, SUB-SECT. 5. 
ed. Effect 
divorce.}—On a petition for divorce 
it was shown that a decree of divorce 
to the parties had been granted by a 
foreign ct. on the cross-complaint 
of petitioner herein, that resp. subse- 
queniy married the co-resp. in aaid 
suit, & that petitioner had allowed 
A years to elapee without doing any 
to question the validity ge te the 
ion decree :——Z 


ed: even a house 
that decree was invalid e 


potition shayld be dismissed on the 
unds that Segoe nay ned been 
‘ aovessory to ”’ adultery of which 


of—Foreign decree of 


PART XIV. SECT. 5. 





{283 iii. ——.}—While her 
husband, who had deserted her, was 
domiciled pitf. obtained 


against him in Colorado, where they 
had formerly lived, a ju ent in the 
nature of a decree of judicial separa- 
tion & alimony. She sued in Alberta 
on that judgment, but abandoned that 
claim & asked for relief nde fire 
alternative claim for ee ee 

she was pot estopped by the o forelgn 


sUce men’, & alimon pee ETRO 
vp. DETRO, [1922] 3 WW "690; ; 70 


PART XIV. SECT. 6. 


1241a i. Effect of ck he A to be 
considered by enforcing court—J udgment 
severable.)—The judgment of a foreign 
et. comprising two parts. one of which 
may be enforced Canadian ots., 

but the other not, ois eemed to be 
severable, & one part be enforced 
though the other rejected. 

It ig the duty of the ct. to decide 
for itself the substance of the right 
sought to be enforoed, irrespective of 
the opinion which may have been 
expressed by the foreign ct.—- BURCHELL 
v. BURCHELL, [1926 : bn. Lb. R. 508: 
58 O. L. R. 615.—-6. 


PART XIV. SECT. 7, SUB-SECT. 1.—A. 


12343a i. ze BP gyros hrc, bie Act 
Sf Irish 


applicavle-— 
ee ein. Slat The coctificate of on 


Vol. XL—Conflict of Laws. Cases 1248h—18074, 


the py ct. should be for a certificate of L. J. K. B. 805; 188 L. T. 628; 41 7.1L. BR. | 
the judgment simpliciter under R. 8. C., 563 ; 69 Sol. Jo. 692,C. A. - 


Ord. 61, r. 7, & not supers by an affidavit | 19628. Date from which interest runs—No date 


having reference to ents Extension = 
Act, 1868.—Banrrmtp v. Camere (1925), 04] = No 10d gene) DOC aAS FORREST, 


Ret eee epee cere meee. 


Part XVI.——Practice and Procedure. 


1272a. —-— .Not payment under garnishee order | Mdwards (1864), 4 B. & 8. 761; Belfast Banking Co. 
in England.}—Swiss Bank COREK. v. Born- | Stanle ey. 867), tee ee "Liverpool Marine Credit 
MISCHE INDUSTRIAL BANK, No. 1307a, post. a et i APES? Hexen ome 

lex fori.]|—-MACFARLANED v. 


(1808), 68 Le 
12778. -]—(1) Questions of procedure are to | 1806a. Governed b 
be determined by the lex fori, not by the lex | Norris, No. 1277a, a 
loci contractus. | 1897. Add. Annotations :-—Distd. Swiss Bank Corpn. 





(2) Semble: set-off is matter of procedure, | 

&, as such, determinable by the lew fori.— 
MACFARLANE v. Norris (1862), 2 B. & S. 
783; 31 L. J. Q. B. 245: 6 L. T. 492 ; 9 
Jur. N. S.74; 121 B. R. 1263. 

Anno perry "i ae to (2) Feta. Maspons y Hermano v. Mildred 

1285a. —— sea receivers or assignees in bank- 
ruptcy.|—-Foreign receivers or assignees in 
bkpcy., who have, Jaccording to the law 
of the country in which they have been 
appointed, a right to sue in their own names 
for a chose in action due to a person in respect 
of whose property they have been appointed, 
have a similar right of action in England.— 
MACAULAY v. GUARANTY TRUST Co. or NEw 
YORK (1927), 44 T. L. R. 99. 


1289. Add. Annotation :—Refd. Republica de 
. Guatemala v. Nunez, (1927]1 K. B. 6é9. 


1290. Add. Annotation :—Refd. Repubhea de 
Guatemala v. Nunez, [1927] 1 K. B. 849. 
J—WriGcaTt v. Smesorx 
(1802), 6 Ves. 714; 31 BH. R. 1272, L. C. 
Annotations :—Consd. Ne ton v. a oelven (1853), 2 Drew. 
333. Refd. ‘I'he Vreede A Doda. 1; Pennell »v. 

5 RS) De S. M.&G.126; diel ode. , Digby (1854), 


540; Strong v. ae (1855), 4 151; 
Madden v. M'Mullen (1860), 4 L. T. 180; Bally v. 


a.-— 











ange Juqements mee be rontstered *| unless the 
xtension Act, 


en ee 
« 


udgment is one which 


| Gould Pee eu ot Nar by action thereon 


v. Boehmische Industrial Bank, [1 923) l 
K. B. 673. Consd. Sedgwi 
Insce. of Petrograd (1925), 183 L. T. 808; 
Richardson v. Richardson, [1927] P. 228. 


1807a. Garnishee proceedings -—— Payment of debt 


ck Collins v. Rossia 


situate in England— Recognised by inter- 
national law.}—Judgment having been re- 
covered against a foreign corpn., who sub- 
mitted to the jurisdiction, a garnishee sum- 
mons was issued to attach a debt due from 
a London bank to the foreign corpn. :— 
Held: the judgment creditors were entitled 
to have an order nisi made absolute, inas- 
much as payment under a garnishee order 
operated as a discharge of the amount paid 
& was recognised by international law as 
having that effect. & consequently there was 
no real risk of the garnishees being obliged 
to pay the debt over again to the foreign 
corpn., & there was, therefore, nothing in- 
equitable in making the order absolute. 

The debt in this case is situate in England, & 
is discharged in whole or-in part by payment 
under a garnishee order in England, Ww ich is 
not mere procedure & is recognised in inter- 
national law (BaNnKgES, IJ..J.).—Swiss Bank 
CoRPN. v. BOBHMISCN® INDUSTRIAL BANK, 
[1923] 1 K. B. 673; 92L. J. K. B. 600; 128 


Nanterre at ne 








ATTY PAREN api a OE A CO REP Pree tt 


HARRIS v. GARSON (1921), 87 VD. L. t. 
682; 49 N. B. R. 91.-—CAN, 


1868 Sieh 54), an the Irish Free State.— | in Albe he Act does not make 

GIEVE "Conor, [1924] 2 I. R. 182. the he judemcnty to hich it applies any PART XVI. SECT. 1. 

Ik. * foreign ”* ju ents or any more 12661. Whal are matters of procedure 
rect oe csonie t han before the | —Disability to asue—Statutes of limita- 


PART XIV. SECT. 7, SUB-SECT. 2. | Act was passed, & 


& does not alter the 


tion.]--The question whether the 


rules of private international law as to 
the recognition to be given to foreign 
Therefore a judgment 
ined in another province, under 
the rues thereof rmitting service 
uris, against a deft. who was not 
rostdant or preene in that province 
& did not submit to the jurisdiction a 
the ct. by contract or appearance 
veh one which is registrable under the 


sm. By registration of English Hl aga 
ourt No submission 


udgment—. 
jurisdiction.}—In a gut for divorce ie 
the Divorce Div. of the High Ct. of 
Justice in England, an appearance was 
entered by London aon » on behalf 
of a co-respondent residing in New 
Zealand, in error & without any in- 
structions to that effect. On an appili- 


= 
2B 
=| 


cation to have the ju ent for costs ct. A partnership is not a‘ rson, 
of the eh Ct. red in the | within the y ieanttit Of the Rot etc 
Supreme so that it might be en- | whom a judgment may ve s Togistered. _— 

rced ew d:—Held: (1) ogee Crrpir TRUST 
See ees Mi cas | Soe Aaa Ta ee Wee 
to submit to the Jurisdiction of that Pe sare AN. + 0 Le 


ct.; (2) even if such en of appear- 
ance did amount to vase bualttins Pe the 
b nm, it ne a not 


be ap nient for the judgment 
Ata conve r a en 
to be oe reed in New a—— 


PART XIV. SECT. 8. 


Or 
‘ e 27 
RepHEAD v. REDHEAD & CROTUERS, a i ihe document he os a : 
{1926} N, z. L. = 131. TN.Z, rs nea he . foreign fudement, the 
80. Enforcement o Piithenticated cop yomust elther be 
menta Act, 1925—Scope of Tdon cone d with the cond of ct. in which 
cip Poe | Loreesent of oven is fil si or, Ti the event vt 
Act, , does not perm iudements La signe 
tion of j t obtained in a ot it SS cette aoe Eee 


ee from 
e ct. has no seal.— 


"38 


‘ovince or tory of the Dominion 
of to which the Act applies | wrl 


ae 


enforcement of a right of action is 
barred hy a atatute of limitations, os 
distinguished from the question 
another the right has been absolutely 
extinguished, Is one of procedure only, 
& is governed wholly by the lez fori.-—- 
COLONIAL INVESTMENT & LOAN Co. 
MARTIN (Man.), [1927] 3 D. L. R. 360; 
(1927) 2 W. W. RB. 94.—CAN. 


rae AVL rae 8, SUB-SECT. 1. 


to action for 
dame ra within * jurtai 


ction— Atiempt 
to ry of re -- 
Pitf. claimed “320, Gabo damages from 
deft., the cause of ection, being criminal 
conversation with pltf.’s wife. Deft. 
bia in U.S., bu A stay ere for a 
ery urpose when p had him 
arrested anne an order to hold to ball. 
Pitf. in his affidavit sworn on Jan. 30 
on which the order was granted, # atated 
that deft. had arrived in Toronto that 
morning, = that he Intended to leave 
for his o co sed | hat night, with 
intent to “defraud pitf. of the damages 
he had sustained :—-Held: in lea i 
Ontario he was not doing so with in 
to defraud pltf., & bshorg 
entitled to be 
FLETCHER (1889), 13 P. 





eats 
ition 
6:—-CAN. 


Cases 1307a—1879a, ENGLIsH aNp Empme Dicest SUPPLEMENT. 


a % 809; 39 T. L. R. 179; 67 Sol. Jo. 428, 


Annotations re rs Employers’ Liability Assce. v. Sedgwick 
Collins (1926), 95 L. J. K. B. 1015. Consd, Richardson v. 
Richardson, [1927} P. 228. 


1307b. ——- ——.]—Defts., a co. incorporated 
in Russia, had a branch office in London, & 
had registered C. as their agent to accept 
service of any judicial pee that might be 
issued against them. In 1918 defts.’ busi- 
ness & its assets were by revolutionary 
legislation transferred to the Soviet Govt. 
In 1923 an action was brought in England to 
recover a debt alleged to be due from defts. 
to pltfs., the writ being served on O., & in 
default of appearance judgment was signed 
against defts. Plitfs. having obtained a 
garnishee order nisi to attach a debt due to 
defts. from third parties in England :— 
Held: as the debt owing from the garnishees 
to defts. was governed by English law, pay- 
ment by the garnishees of the amount of the 
judgment debt would be a discharge pro tanto 
of the debt due from them to defts., & it 
must be assumed that the Soviet Govt. 
would follow the ordinary rules of inter- 
national comity & admit the validity of that 
payment, & the garnishee order ought to be 





made absolute.—SEDGWICK CoLrans & Co.’ 


v. Rossi INSURANCE Co. OF PETROGRAD, 
[1926] 1 K. B. 1; 98 L. J. K. B. 7; 133 
L. T. 808; 41 T. L. R. 668, C. A.; affd. sub 
mom. EMPLOYERS’ Liaslliry ASSURANCE 
CoRPN. v. SEDGWICK Co:.LIns & Co., [1927] 
A. C. 95, H. L. 


Annotations :— Refd. Sabatier v. Trading Co., (1927] 1 Ch. 495: 
eas ee Insee. v. London & Lancashire Insec., {1928} 


1808. Add. Annotation :—As to (2) Refd. The 
Stream Fisher, [1927] P. 73. 


1809a. Rights of mortgagee of ship under 
French hypothéque—Claim for necessaries.) 
——-According to French law, the mtgee. of a 
ship under a French hypothéque, although 
he has not the same right of property as that 
given by Merchant Shipping Act, 1894 (c. 60), 
in respect of an English mtge., has a right to 
arrest the ship in the hands of a subsequent 
owner. His claim, however, is postponed 
to that of a necessaries man. 

On a motion to detérmine priorities between 
English claimants, in respect of necessary 
repairs effected upon a French ship & 
claimants under a French hypothéque upon the 
ship :—Held: as the rights under the 
hypothtque must be determined according 
to French law, which gave greater rights 
than those given by English law to a neces- 
saries man who had merely the right to sue 
in rem, the claim of the necessaries men, 
according to the lex fori by which the 
question of priorities must be determined, 
was postponed to the claim of the mtgecs.— 
True CoLtorapo, [19238] P. 102; 92 L. J. P. 
aes 128 L. T. 759; 16 Asp. M. L. O. 145, 





Annotation -~ Retd, Republica de Guatemala v. Nuncsz, (1927) 
1 K. B. 669. 


1818. Add. Annotation :—Distd. The 
[1931] P. 14. 

1315a. Action relating to same subject- 
matter.}—An action tn personam for damage 
occasioned by a collision in Scottish waters 
was commenced in the cts. of Scotland by 
the owners of the Z. the owners of 


London, 





the G. Subsequently the owners of the G. 
commenced proceedings in rem in E d 
for the damage to their vessel j the 
owners of the Z. & under threat to arrest 
obtained security from the owners of the L., 
who thereupon applied by summons to stay 
the 4 aber na in the action in England :— 
Held: the ct. will not, as a matter of course, 
where there is an action pending in the 
United Kingdom or any of the British 
Dominions, stay a second action commenced 
in respect of the same subject-matter, 
whether pltf. is or is not the same in both 
actions; & the matter being one of discretion, 
in the circumstances of the present case no 
stay to be granted.—THE NDON, [1981] 
P. 14; 100 L. J. P. 57; 144 L. T. 375; 47 
T. L. R. 170. 

aaa re! Annotation :—Consd. The Golaa, [1926] 

. 103. 

1331. Add. Annotation :—Refd. Hllerman Lines v. 
Read, [1928] 2 K. B. 144. 

1882. Add. Annotation :—Apld. Ellerman Lines v. 
Read, [1928] 2 K. B. 144. 

1332a. -]—ELLERMAN LINES, LTD. v. READ,. 
No. 1135a, ante. 

1840. Add. Annotation :—Consd. Ellerman Lines 
v. Read, (1928] 2 K. B. 144. 

1845. Add. Annotation :—Apld. Ellerman Lines v. 
Read, [1928] 2 K. B. 144. 

1348a. —— Scottish action for rectification 
of settlement.|-—-WILSON v. WILSON (1895), 
Times, Feb. 14 & Mar. 5. 


ee Annotation :—N.F, The London, [1931] 
. 14. 














1378a. -|\—In respect of a collision in 
the Red Sea the owners of the J. issued a 
writ in the Egyptian cts. against the owners 
of the M. & obtained bail. Shortly after- 
wards the owners of the M. instituted a cross- 
action against the owners of the J., also in 
Egypt. In Oct. 1927, the owners of the M. 
issucd a writ in personam in England against 
the owners of the J., who entered appearance 
under protest & sct down a motion to set 
aside the writ. In Dec. the owners of the 
M. discontinued their cross-action in Egypt: 
—Held: if the cross-action had still been 
pres the owners of the M. might have 
een put to their election, but as they bad 
already elected there was no justification for 
staying the action in England, merely because 
they were defts. to an action in another 
' country in respect of the same subject- 
matter.—THE JANERA, [1928] P. 55; 97 
L. J.P.58; 1388 L. T. 557; 447. L, R. 193; 
17 Asp. M. L. C. 416. 
Annotation :—Distd. The London, [1931] P. 14. 


1878b. Action in rem in one country—Whether 
stayed pending proceedings in personam by 
defendant in another country. ]}—THE LONDON, 
No. 181lba, ante. 


stituted an action in rem in the United States 
in respect of damage done by defts.’ ship to 
some pipe lines belunging to pltfs. in the bed 
of the river at Tampico, & the ship was 
arrested & released:on bail being given by 
defta. Before the action in America had 
been brought to trial pltfs. issued a fresh 
writ in rem in England, & on Feb. 27, 1926, 
re-arrested the eg in the Thames. On 
Mar. 4 defts. served notice of motion to set 
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aside the writ & all subsequent proceedings 
in the English action. The American action 
was discontinued on Mar. 8 :—Held: having 
obtained bail & so releasea the ship from any 
further claim in respect of the particular 
damage alleged, pltfs.’ subsequent. discon- 
tinuance of the action in America after the 
re-arrest in England did not cure their 
breach of good faith in instituting proceedings 
in England & causing the ship to be arrested 
again, & the writ & all subsequent proceedings 
must be set aside.—THue Gouaa, [1926] P. 
103; 95 L. J. P. 60; 135 L. T. 208; 42 
T. L. R. 414; 70 Sol. Jo. 776; 17 Asp. 
M. L. C. 35. 

1880. Add. Annotations :—Distd. The Tuno (1922), | 
128 L. T. 671. Apld. The Golaa, [1926] P. | 
103. Consd. The London, [1931] P. 14. Refd. 
The Goulandris, [1927] P. 182. 

1381. Add. Annotation :—Consd. The Juno (1922), 

' 128 L. T. 671. 

1388. Add. Annotations :—Folld. The Juno (1922), 
ae L.’T. 671. Refd. The Golaa, [1926] P. 

1388a. —--— —— jJ—On June 13, 1922, a 
British steamor & a Finnish steamer were in 
collision in tha river Maas, Holland. After | 
the collision the Finnish owners threatened 
arrest in a Dutch port. The owners of the 
British steamer who were anxious that the 





reluctantly instructed their agents in Hol- 
land to provide bail, & although no pro- 
ceedings were begun, documenta in identical 
terms the nature of bank guarantees to 
provide bail if proceedings were commenced 
within three months were exchanged on 
July 29 between the owners. On t. 6 
the Finnish vessel came within the habla: 
diction of the English cts., & an action was 
commenced, & the ship arrested & bail 
given under protest at the suit of the owners 
of the British ship. At that time no pro- 
ceedings had been begun in Holland, but on 
Sept. 14 an action was commented in Holland 
by the Finnish owners. The Finnish owners 
moved that the writ & all proceedings in the 
action by the British owners should be stayed, 
on the ground that their action was oppres- 
sive because it required the Finnish owners 
to give bail in two cts., & was inequitable as 
a breach of faith of the agreement in Hol- 
land :—-Held: no legal proceedings having 
been commenced when the writ was issued 
in England, & there being no arrest & no 
bail given prior to the writ now sought to be 
set aside, there was nothing to debar the 
British owners from carrying on proceedings 
in England.—Tur Jono (1922), 128 L. T. 
671 ;°16 Asp. M.-L. C. 118. 


litigation should take place in England, 


PART XVI. SECT. 5, SUB-SECT. 2.—B. 

bi. Indian courts.}—The caso of 
Yarron Iron Co. v. Maclaren is not an 
authority for the proposition that a 


ct. will not grant an injunction against 
@ person who is not within its juris- 





diction, so that he would be subject to 
process of contempt. ; 

The position of cts. in India inter ac 
is quite different from that of KNnglish 
cts. as regards foreign cts.—A. MILTON 
& Co. v. OSHA AUTOMOBILE ENGINEER- 


1387. Add. Annotation :---Refd. Bristo] Corpn. v. 
Virgin, [1928] 2 K. B. 622. 


ING Oo. (1930), I. L. R. 57 Calo. 1280.— 
IND. 


PART XVI. SECT. 6, SUB-SECT. 2. 


s, Add “varied on appeal, 4 A. R. 
267.”"’ 


Cases 17-100. 


Oo CONSTITUTIONAL. LAW. 


Part (I—Relations between the Crown and the Subject. 
17. Add. Annotation :—Refd. Falcon v. Famous Players Film Oo., [1926] 2 K. B. 474. 


a Sp 


Part IV.—The Royal Family. 


25. Add. Annotation :—Refd. Re Mason (1928), 97 L. J. Ch. 321. 


‘coum suai ee ramet ae ee 


Part V.—The Royal Prerogative. 


58. Add. Anno 
R., [1926] A. O. 482. 


tation :—~As to (2) Consd. Nadan v. 


id the order of a competent authority, it is 
aced at the ecu Pe sta of the Govt., & a mere 
mapative prohib 


tion, though it involves 


54. Add. Annotation :—Refd. Nadan v. R., [1926] |- 
A. ©. 482. : 
Crown cannot seize subject’s property with- 


58a. 


79. 
80. 


81. 
83. 


out compensation—What amounts to epee 
——-Assuming that the Crown has no right 

common law to take a subject’s property for 
reasons of State without paying compensa- 
tion, that rule can only apy:'y, if it does ap pply. 
to & case where property is actually taken 
possession of or used by the Govt., or where, 


eee ee et 


Part Vl—The Crown in 


Add. Annotation :—Refd. Nixon v. A.-G., 
[1930] 1 Ch. 568. 

Add. Annotations :—Refd. Brown v. Dagen- 
ham U. C., [1929] 1 K. B. 737; Nixon v. 
A.-G., [1980] 1 Ch. 566. 

Add. Annotation :—Refd. a v. Dagen- 
ham U. O., [1929] 1 K. B. 737 

Add. Annotations :—Refd. Brown v. Dagen- 
ham U. C., [1929] 1 K. B. 787; Nixon v. 
A.-G., [1980] 1 Ch. 566. 


ere te wegen nen rarer te # 


Annotations: 
(1927), 139 
(1928), 12 


interference with an owner's enjoyment of 
property, does not, merely because it is 
obeyed, carry with it. ‘at common law any right 
to compensation.—FRANCE Fenwick & Co. 
v. R., [1927] 1 K. B. 458; 96 L. J. K. B. 144; 
136 L. T. 868 ; 43 T. L. R. 18; 32 Com. Cas. 


116. 
-—Refd. Ensign Shipping Co. R. Comrs. 
Anas net oo hipping Co. ry .7 R. Comrs. 


relation to the Executive. 


Add. Annotation :—Refd. 
[1930] 1 Ch. 666. 


Nixon v. A.-G., 


100. After the cross-reference following this case 


add as follows :— 


—— Extension of British jurisdiction in British 


protectorate.J—See DEPENDENCIES, No. 10a. 


—-— Effect of recitals in.J—See Esrorprn, Vol. 


XXI., p. 331, No. 1247. 





PART II. SECT. 1. 
b i. To govern & protect—Statutory 
ensation f 


right to comp for civil com- 
noe ae a Aa by recovery from 
insurer. )—LE CXECUTIVE COUNCIL 


(PRESIDENT), 11988) 1. R. 408.—IR. 
PART VI, SECT. 2, SUB-SECT. 1. 


16 i. Pubite officcrs & servante 
generaliy-—Suspension of——Holding of 
Ghguley Oot yi PP lant fbb }— 


SCHIERHOUT v. UNIO OVERNM 
(MINISTER OF J USTICR). (19361 App. D>. 
295.—8S. AF. 

316i. -- - ——.} — Pitt, 


manager of a railway under a con- 
tract made with the Govt. to be naid 
a Rtated dalary & aix months’ salary 


if at any qane | he should be dismissed 
without no tioe, was dismissed without 
notice :—H (1) he was oe 
to recover hia six months’ 


(3) the ee ee not Hable for bie tor interert. 
RMT (1902), 8 Nad 1. L. RS 571, 601.— 
NFLD. 


e apectal atatu atone 

on, 
action will lie ania © the Cro Crown for 
the wrongful dismiveal of a servant of 


Peal Cnearseeoreralr cam, 


Govt. This rule of law is based upon 
datas ig Se & the prerogative bt 

Government of 
Tndiae Act, 1919, 8. 968, the words 
** subject to the rovisions of this Act 
& of rules 6 thereunder every 
Person in the Civil Service of the 
wn in India holds office during 


His Majesty’s pleasure,’’ read together 
with vr. ld of he rules the 
Civil Services in India made by the 
prone depart gata Pawiry, mdicate 
ro e men q ca’ 
that peetali rmalities m be 


ties eg not to have been 
followed, Rag has a& couse: of Mca 
BaRon SEOCRETAR FOR 
INDIA (1929). IL. R 8 fret 215.— 


ito 
tion int 1921, when eer Governor- 
Council dispe meed with hie 
pane in ola : the Coonan had power 
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to dispense, at will, with the services 
ru Itf., who was appointed under 

nance No. 6 of 1913, made under 
ine above Acts, & not under Common- 
wealth Public Service Act.— TROWER 
vv, THE Connon neeTn (1924), 34 34 
C. L. R. 587.—AUS. , 

fi, —— —— ppehed of Government of 
India Act, 1919.}—Govt. of India Acts, 
1919, 8. 968, does not abrogate the 
right of the Crown to dismiss ite civil 
servants at its pleasure, but reiterates 
that right & nate that th 


BaTaBYAL v. IND om TRUS 
ND. LL. ‘*. 7? Calo. 231.— 


f. by Order in 
Ccuncil—No oar ames orbs Fags 
Retirement 


BrRYcE v. x. (Can. iN Toss) 8 
D. L. R. 138.—CAN. 


PART VI. SECT. 8. 


1. Order in Counctl—Under War 
Pe ccedlale Act, 1914, 8. 6—VF7 
PUGELEY ©. GARSON, D. $383, post. ° 


107-—-296n; 


the ot. was not necessarily bound to accept 
the information as conclusive, but having 
regard to the absence of authority & to the 
general trend of modern jurists to limit the 
_ of the fauces terre within which there 
territorial sovereignty, the ct. should 
ber guided by the information so OE Vibra 
THE FAGURNES, cet P. 811; 96 L, J.-P. 
183; 1388 L. T. 80; 48 T. L. R. 746; 17 
Asp. M. L. O. 326; on ne THD FAGERNES, 
CORNISH OoasT (OWNERS) v. SoOcrIETA 
NAZIONALE DI NAVIGAZIONE, 71 Sol. Jo. 


Vol. X1.— Constitutional Law. Cases 


107. Add. Annotation :—Refd. Hshugbayi Bleko 
sae Pepys Government, T1928) AX ©. 459. 
° Annotation i—Refd. Ruffy-Arnell, etc. 
Oo. v. R., [1922] 1 K. B. 599. adi 
122. Before this case add ‘‘ See, also, CROWN 
 Practics, Vol. XVI, pp. 481-491," 
186a. Statement of fact—Whether binding on 
-court.]|—Where a collision took place in the 
Bristol Channel, some 10} or 12} miles from 
the English coast & 9} or 74 miles from the 
Welsh coast, & the judge decided that the 
waters where the collision occurred were 





within the fauces terre & within the bodies| _ °340- A: | 
of the counties of Devonshire & Glamorgan- | 186b. —— J}-——-ENGELKE v.: MUSMANN, No. 
; &, on appeal, the ct. was informed by 418a, post. | 


the A.-G. that he was instructed by the 
Secretary of State for Home Affairs that the 
spot where the collision was alleged to have 
occurred was not within the limits to which 
the territorial sovereignty of His Majesty 
extended :—Held: (1) (ATKIN & LAWRENOR, 
L.JJ.) the statement of the A.-G. was 
binding on the ct.; (2) (Banxgs, L.J.) 


* 


Part IX.—The Crown in relation to the Law. 


175a. ——~.]—RooxEwoop’s Casm (1696), Holt, | 288. Add. Annotations :—Refd. Nichol v. Fearby, 
K. B. 688; 90 B. R. 1277; sub nom. R. u. Nichol v. Robinson. [1923] 1 K. B. 480; A.-G. 
Rooxwoop, 18 St. Tr. 189, 186. v. Still (1927), 44 'T. L. BR. 102. 


Annotations :-—Retd. R. v. Kinloch (1746), 18 State Tr, 895; 
Heward v. Shipley (1803), 4 Hast, 180: R. g), | 264a. ——— -——.]—-Brpaoop v. Davies (1826), 6 
7 Stato #, Shipley (1803), 4 Kast, 180: Hv, Duity (1849), B. & 0. 84; 9 Dow. & Ry. IK. B. 153; 8 
e paar? o U. ias HILI 9 
266. For ‘* Chaplain to King’? road ‘* ——— 
1 Ld. aym. 89; & Mod. Rep. 15; 12 Mod. Royal chaplain.” 


Rep. 72; 2 Salk. 689; 12 State ou 1291 ; 
Holt, K. B. 753; Skin. 578; 91 BD. RB. 923. 266a. S. P. WINTER v. DIBDIN (1844), 13 M. & W. 


Citations :—For ‘'(1920] 1 Ob. 107” road 
(1921) 1 Ch. 107.” 


157a. Air Council—- Whether oorporation.]— 
Semble: the Air Council is not a corpn.— 
MACKBENZIE-KENNEDY v. AIR COUNCIL, [1927] 
2K. B. 617; 96 L. J. K. B. 1145; 188 
L.T.8 ; 48 T. L. R. 783 ; 71 Sol. Jo. 683, 0. A. 


| 182, 








Annotations Ral, R. Davis & Carter (1605) Mod 253; 2 Dow. & L. ane ; 18L. J. Ex. 263; 8 
ep. e e de Varsovie : : . : 
Hinks’ Case At 45), 1 Den. 84; he Berber (1850), 12 h | L. Tr. 0.8. 164; 163 E.R. 11. 

L. T. 0. 8. 500 Annotation -—Apld. ‘Harvey v. Dukins (1849), 8 Exoh. 266, 





100 if. ——— Under Domtn on Lands 
Act, R. 8S. C.. 1886 (c. By Parditn - 
: A MCDOUGALL-SEGUR 
2W.W. R. 379; affd., 
ivan} ead w RR. 464 — CAN. 

—_—— see contract con- 
stituted. jaa Orders in Council 
iasned ursuant to 46 Vict. c. 17, 
ss. 49 & 50, sar pagaiecr as | the Minister 
peti Interlor to grant licenses to cut 

er, 
between the Crown & proposed licensees, 
such Orders in Council being revocable 
by the ally res acted upon by the 
granting | of nses under them.— 

ULMER v. R. TiS04) 238. 0. R. 488.— 
CAN. 

ART vv. 


100 
JONES (1600), 19 19 P.R.: R. 227.— CAN. 
__100 ve Based on mistake of fact 


did not oonstitute contracts 








ner eT eS ee ere 


Council. he introduction of a clause 
purp sorting to be part of the authorised 
ract, throwing upon the contractor 
the obligation to remove, at the same 
pe material of another class than 
hat mentioned in the Order In Council, 
is beyond the outhority conferred by 
said Order in Councll. SON HIONAL 
Dock & DREDGING CORPN., cia v. 


PART VI. SECT. 9, SUB-SECT. 1.—A. 


sm. Whether power to begin oe it 

ounty court by information.}—h 
COLMAN st 1 D, he it. 523; (120) 
3 Ww. W. Can. C. O. 188; 
38 Man. L. BR. 330. oe GAN. 


so. Department of Altorney-General-— 
Manitoba Temperance Act, 8. 68.}— 
The Depattment « of the A. -G. referred 


bindt on Crown. he 
to In the above sect. Is be dis- 
Crown ee, eecitxteniy ae Ga | tinguished “from the | A.-G.— Ik. 
mistake of fact.—-QUEBEO, MONTREAL pene. a 
Exch. OC. R. 237 sp. Means re of-—-In statute. }~— 
100 vi. 8 ay auras ce 8 es H ones 
writ ; eneral”’ are used w u Cae 
Order i totaal ose Che remanded tion in a code or in a statute of Quebec, 
as o sufficient B writing of Gen wh 1 Quebec. to ale a aoe da 
agreement to pay on the of th fa or Quebec,—PEO ae 
Cr —L fk C ne RT oasy | I A.-G. OF QUEBEC, 


Crown AMAREE 
Exoh. O. R. 174.—CAN 
Pig vii, ——— Authortsing 
of authority.}—Held: an Order 
ouncil authorising the 
oes into a contract for the rem 
of clay. sand & pare | tendered for at 


ne 
| 
i 
——.}— STEW 
ng }— t. 
inad we b 
NR 
CAN. 
uficient memorandu 
eement. }—Held |G 
ed 
in 
; Prout f 
ae netal 
Minister to - 
coal ] 
the 
with Cana#a tha 
contract | to protect the 


0319 B. a R. "459, Aoki 
sq. Misapplication o raha dele- 
Legislature. }— 
delegate of a peovinds Legis- 
ature can no more usurp indirectly 
functions of the Parliament of 


& given price, doce not it n can the ture iteelf, 
any autoe to add an @ to or | & it is the duty of the cta. to inte terfere 
subject from sach an 


OC Ry the’ One ie 


upon ebliqne ‘inotives. On appeal 
from the disiaissal of an action for an 
3 unotion restraining the dofts. from 
takiug further proceedings under 
Security Frauds Prevention Aot, 1930, 
in alle 1d pursuance of “ delegated 
authority * under aa 10 of said Act: 
‘Held: ft. A.-@G. by & through his 
delegated repreacutative un- 
constitutionally anes eee the powers 
delegated to him, in that the purpose of 
his proceedings was to aid a criminal 
prosecution, poet ne which was not 
contem a he Act, with the 
result that the federal ficld had been 
just as much invaded, oven {ff indi- 
rectly, as if the primary invasion had 
been accomplished directly by tho 
passing of an Act which in its terms 
was a Violation of the J}. N. A. Act.— 
McGEE v. POOLEKY, [1931] 3 W. W. R. 
65,140; 4D), L. R. ue —-CAN, 


PART VI. SECT. a 


sb, No power to waive statutory 
conditions. }—A department of the 
Govt. cannot walve the SU ota? of 
any of the conditions im by, the 
legislature.—-PECK v. (1884), i 
B. C. R. pt. 2, 11.—CAN. 
sc. ae Seltlenent Board, fae 
Land Settlement Board create by 
Laud Settioment & Develagaene. AG 
1924 (c. 128), is a department of the 
Government, & there being nothing in 
said Act or other stututes which gives 
ue a right to sue or be sued, no action 
agains for acta done in 
ite. official voaparity. —-RATTENBURY ¥, 
aan D SETTLEMENT BOARD, (1988) 3 
a RK. ofa; a W.W.N. 475; 
49 BO. appeal, (10291 


doi 


exercise of powers founded ! 1 D. L. re 442 -OAN. 
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284. Add. 
[1922] P. 122. 


237. Add. Annotation :—Refd. Robinson v. South 
Australia State (No. 2), [1931] A. C. 704. 


200. Add. Annotation :—Refd. Wig 
Irish Free State (1927), 96 L. 


291. Add. Annotation :—Consd. A.-G. for Straits 
Settimts. v. Pang Ah Yew, [1925] A. C. 655. 


292. Add. Annotations :—As to (1) Refd. Wigg v. 
A.-G. for Irish Free State, [1927] A. C. 674. 
As to (2) Refd. A.-G. for Ontario v. McLean 
Gold Mines Co. (1926), 95 L. J. P. C. 217; 
Ruislip-Northwood Urban District Council 

Generally, Refd. 

Jaeger v. Jaeger Co. (1927), 44 R. P. C. 437. 


208. Add. Annotation :—Expld. Nixon v. 


ve. Lee (1931), 145 L. T. 208. 


[1980] 1 Ch. 566. 


2938a. Indemnity Act as defence.|—-In 1918 the 
suppliant, who was then a jewelry dealer in 
Petrograd, deposited certain jewelry with the 
British consul, who was in charge of the 
embassy premises, & owing to difficulties in be 


PART IX. SECT. 5, SUB-SECT. 5. 
sd. Zn proccedings concerning questions 


of legislative jurisdiction.|\—-Where, in. 


‘proceedings botween private suitors 

the validity of an Act of *) rove 

legislature is questioned, 

of tho province will be fa a one 

quemoncr of provincial legislative juri - 
ction.—CiTIZENS INS. Co. v. JOHN- 

STON, QOass. Dig. 2nd. ed. 678.—OAN. 


PART IX. SECT. 6, SUB-SEOT. 1. 
- hh (p. $28) &. For tort.}—An 
Getion sounding in tort does not lie 
against the wn.—-CRERLMAN 
VrRGE v. R. (1920), 62 D. L. R. 390; 
20 Exch. C. h 198.—CAN 

R. 


h (P, 623) fi. S. P. Y irae 9: 
sear 20 Kxoh. C. R. 175.--OAN. 
aa Ae S. P. MANSEAU v. R., 
Wags Jab D. hoe 25; (1923) Exch. 


fs i aa, iv. -}~An action 
in tort does not lle against tho Crown, 
except undor special statutory 
authority.—THERIAULT v. KR. (Que.) 
aad yi aan O.R. 253; 39D. L. R. 


h (p. 623) v. In an 
action ue the Govt. of | ylon to 
recover for damage caused to a steam- 
ship by eroundinie in Colombo harbour 
in a berth to which sho had beon taken 
by a Govt. pilot :—Held: it was not 
necessary to Vacclas whether in Ceylon 
the Growit could be made liable in tort 
under Roman Dutch law, but having 
regard to tho considered dooision of the 
Supreme Ct. of Ceylon in Colombo 
Electric Tramway Co. Vv. A.-G., & 
inasmuch as the question in Cevlon 
was whother any particular part of 
_ Roman Dutch law had been recognised 
there, very clear arguments would be 

pon har to induoe the Judicial Com- 

revorse that decision.— 
BRITISH PETROLEUM Co., cae 0. 
A,-G, ig CEYLON, [1926] "A. 142; 
99L. J. P.O. 86; 144 L. T. 305 | 42 
yee PP R. 166. —CEYLON. 

h (p. 628) vi. —— For fraud.}—It is 
not competent Lad rove that the Crown 
has been guilt fraud ; nor can the 
raga ve Aas liable for the fraud of 


Fro BROTHERS 
(ioasy = 2 D. lL R. 339 ; 


[1925] 32 
459.—CAN. 

291 xiv. -}-An action 
of damagee docs not lie against tho 
Crown in respect of a wro act 
committed by one of its servants. 
MACGREGOR tv. LORD ADVOCATE, (1931) 
S. 0. 847.—8COT. 


























218; affd.,. 


A.-G. of 
Pp. ©. 88. 


A.-G., Held : 


ENGLISH AND Emrpree Digest SUPPLEMENT. 


272. Add. Citation :—48 L. J. Q. B. 455. 
Citations :-—66 Sol. Jo. 


the way of the consular officers obtaining 
money the suppliant agreed that the consul 
might sell the jewelry & use the proceeds for 
His Majesty’s service. 
in a locked leather bag kept in a safe at the 
embassy. Persons claiming 
sentatives of the Soviet Govt. entered the 
embassy & arrested everybody, & afterwards 
the bag was found to have been cut open & 
the contents taken. 
claimed the value of the jewelry, but the 
Foreign Secretary repudiated liability, & the 
rey liant brought a petition of right. The 
-- by demurrer, submitted that there 
aaa no ground of claim as the facts disclosed 
showed the absence of negligence, &, secondly, 
he put in an answer & plea that the ‘claim was 
barred by the Indemnity Act, 1920 (c. 48) :-— 
(1) the facts stated in "the petition did 
not negative the possibility of the proof of 


The jewelry was put. 


to be repre- 


In 1926 the suppliant 


negligence & the demurrer must be over- 


ruled ; 


291 xv. --——-- ———- -———— Held 1) 
no action in tort wil lic against ‘the 
Crown except where & when Stigh 
right of action is given by Statute; 
(2) the act of the Crown in paying the 
expenses of & incidental to tho funeral 
& burial, is referable to the graco & 
bounty of the Crown & did not consti- 
tuto an acknowledgment by it of a right 
of ee ebb. » RR, ) 931) 

j (p. 524 44. — 
ba v. Smith, [1924] A. C. 484.— 


‘$ (p. 624) fi, ——— —— ——— ——--.]}-- 
ROBINSON v. STATE oF Souru Avs- 
TRALIA, [1929] A. C. 469, P. C.—AUS. 


42°" (ip. 524). Add “ revad., 30 8S. C. R. 


ERS | SEER 





oan 625) a es a ee es 
LECLERO v. R. (1920), 62 D. L. R. $24; , 
20 Exch. C. R. 336.—CAN. 


nade 2 525) if. 

ho Caan was liable in dam : 
aadae Bublio Utilities Act, a. 31 
an accident caused by a fallon telephone 
wire lying on the public highway, boing 
part of a system of wires erected & 
maintained the provincial Denese. 


CD eee some commememnecan | me 


ment of a ways & Telophones.— 
LOeNee v. R.. HAMILTON v. R., (1922) 
2W. W.R.1179; 67 D. lL. Rn. 733.— 


p. 525) tii. ——- —— —--- ———, ]J— 
TH suppliant was wounded by a 
bullet fired, during target practice, 
froin the rifle at Cote St. Luc, 
in the District of Montreal. He fil 
a petition of right claiming damages for 
the injury he thereby sustained :-— 
Held; the rifle range was not a ‘‘ public 
work,’? within Kxchequer Ct. ar 
ie & 51 Vict. o. 16 (D.), gs. 16 (c), & 

6 Crown was not liable.—LAROSX v. 
e *(1000). 6 Exch. C. R. 425.—CAN. 

y (p. 525) iv. 7 a 
About 11.30 a.m. on Feb. 10, 1928, 
oh Rarer while entering the Ottawa 

Office to purchase stamps, was 
struck on the head id eth an ae ns 
cousiig Wen Mee Ane omnloves of 
cau er ury. an oyeo 0 
the Public Works Dept. who had full 
ohare & care of the roofs of Govt. 
buil a especially that of the Post 
Office whose duty it was to remove 
snow & icicles therefrom, passed the 
puading twice on the morning of the 
accldent, first between 8 & 8.30 & 

n between 9.30 & 10 o'clock, 2 but 


removed :—Held : 
officer, whose duty it was to keep roofs 
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ee eS Ee SE woe 


: 


(2) the claim was barred by the 
Indemnity Act, 1920 (c. 48), & there must be 
judgment for the Crown on the answer & 
plea relating to that Act.—BUCKNALL v. R. 
(1980), 46 T. L. R. 449, C. A. 


re meer 








te A gees eet oo et 


fre of: snow & ica, to notice the presence 
of icicles & to Ake them, when he 

had ample do so before 
the accident, we inated negligence, 
making the Crown Hablo for the damage 
resulting from such careless omission.—— 


JOUNSON v. R., [1931] Ex. C. R. 163.— 
nee 
y (p. 525) vw. —-— -— — 





fees negligence.J—At about 
Y p.m. on Nov. 15, Toa, one C. drove 
on to a wharf, “Montreal Harbour, 
with his two children to rect some 
friends who were om cece trans- 
ferring freight from a shed on the wharf, 
rented to private companies, to a ware- 
house in the city. - had not been 
sent oy his runes ts ae had no business 
there & went. sole use himsolf. 
C. had heon drinking i we was a under the 
influence of liquor. He was making 
a nuisance of himself & when told to 
go, got into his car and drove straight 
into tho canal, & all were drowned :— 
Held: as C. had no business on the 
wharf on the evening of the accident 
& was there by tolerance, the Crown 
under such circumstances was under 
no obligation or duty to him. The 
accident was the result of deceased’s 
inebriated condition & he any the 
victiin of his own pone ene con: 
duct.—LEGAULT v. R., [1931] Ex. C. R. 
167.—CAN. 


h (p. 525) {. Services rendered to 
committee.}—The Crown is not Hable 
upon a claim for the services eee 
by any one to a committeo.—K mmr 
w. R. (1896), 5 Exch. C. R. 130. GAN. 


Pi i. ua i Geom ae 
approved by Governor-Genera 

Eo uncu.}—BuRROUGHS v. R. (1891), 
20 8S. C. R. 420.—CAN. 


ff il. f duty. acts of ice in 
course of duty. }— bers of the police 
force as prim facie servante ret the 
Crow & b 





y virtue of the Crown 
Liabilities Act, 1910, the Crown is 
prima facie Mable for ongtful acts 
committed by a member of that Force 
in the course of his duty. In order to 
escape liability it is not sufficient for 
the Crown to show that the police 
officer was performing a statutory duty. 
To take the case out of the Act there 
inust be a lack of one or more of the 
essentials of the law relating to master 
& servant such as that the police 
officer was performing a duty of a 
persone! nature which made in- 
pendent of the contro! of the Crown 
hac vice.—UNION GOVT. v. THORNE, 
Pest App. D. 47.—8. AF. 


305. 
317. 


Vol. XL.—Constitutional Law. Cases 805—848a. 


Add. Citation s—48 L. J. Q. B. 455. 


Add. Annotation :—Refd. A.-G. for Ontario 
aa Gold Mines Co. (1926), 95 L. J. P.C. 


824a. Civil action against Crown servant—By 


339a. 


344. 


345. 


846. 


private person——Discretion of court to order 
trial at bar.|—-ANDERSON v. GoRRIE (1894), 
10 T. L. R. 383, C. A. 


-]—In proceedings by information on 
the revenue side of the K. B. Div. claiming 
payment of income tax, the taxpayer cannot 
set off a debt due to him from the Crown.— 
A.-G. v. Guy Motors, Lrp., (1928] 2 K. B. 
78; OTL. J. K. B. 4213; 139 L. T. 311. 


Add. Annotations :—Consd. Re Letters Patent 
No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 53. 
oe Swift v. Board of Trade, [1926] 2 K. B. 


Add. Annotation :—Refd. Re Letters Patent 
No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 53. 


Add. Annotation :—Consd. Re Letters Patent 
No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 53. 





ce nnn 


848a. ——- In proceedings under Patents & 





Designs Acts. | —Appcts. applied by originating 
summons uncer Patents & Designs Act, 
1907 (c. 29), s. 29, as amended by Patents & 
Designs Act, 1919 (c. 80), s. 8, for an inquiry 
as to the remuneration proper to be paid to 
them for the user by a Govt. department of 
the patented invention of which they were 
the registered owners. In the course of the 
proceedings, prelimi to hearing of the 
motion, orders were made in which the litiga- 





| eememnetinsed 


tion was treated, with the acquiescence of 
both litigants, as subject to the ordinary 
rule as to costs, & on two occasions orders 
were made requiring appcts. to give security 
for costs. After the h had proceeded 
for some time appcts. withdrew their claim 
in view of a prior trial of the invention found 
to have been made on behalf of the Govt. 
which, by virtue of the proviso to Patents & 
Designs Act, 1919, s. 8, entitled the Govt. to 
make use of it thereafter without payment, 
On the spas how the costs ought to be 
borne :—~Held: (1) under that part of 
Patents & Designs Act, 1919, which autho- 
rised procecdings against a Govt. department, 
there was no express mention of costs, & the 
authority to deal with them was derived from 
the general jurisdiction of the ct., & the ct. 
had, therefore, no authority to depart from 
the common law rule that the Crown neither 
paid nor received costs, unless the special 
circumstances of the particular case justified 
it in so doing ; (2) having regard to the orders 
that had been made before the hearing of the 
motion, & particularly to the two orders for 
security for costs, the ct. would infer an 
agreement between the parties that each of 
them should be treated as ordinary litigants 
as regarded liability for costs.—HRe Lrrrpnrs 
PaTENT No. 139,207, Re CARBONIT AKT., 
[1924] 2 Ch. 68; 0938 1. J. Ch. 309; 131 L. T. 
89; 40 T. L. R. 421; 68 Sol. Jo. 4763 41 
R. P. C, 203, 0, A. 


Annotation :-——As to (1) Consd. Swift v. Board of Trade 
[1926] 2K. B. 131. 





-]——See, generally, PATENTS. 
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PART IX. SECT. 6, SUB-SECT. 2. 


804 ii. ———-.]-— R. v. PERREAULT 
(1922), 66 D. L. R. 671; 21 Exch. 
QO. R. 355.——CAN. 

sd. Ieference to head of denart- 
ment.J-——Under Exchequer Ct.. Act of 
Canada, s. 38, any claim against the 
Crown may be prosecutcd by petition 
of right or referred to the ct. by the 
head of the department in connection 
with the administration of which the 
claim arises. <A claim by applts. for 
cornpensation in respect of the repudia- 
tion of a contract was so referred by the 
Minister of Railways & Canals. Sub- 
sequently the Crown applied for leave 
to withdraw the _ reference :—/eld : 
the claim arose “in connection with 
the administration ’’ of the Depart- 
ment of Kailways & Canals & came 
within sect. 38, & leave must be 
refused.— DOMINION BUILDING CORPN., 
abt vw. R. (3929), 46 T. L. R. 22, P. C. 





PART IX. SECT. 6, SUB-SECT. 4. 


3171. Addition of Attorney-General— 
Action affecting rights of Crown— 
Fetition of right not applicabdle.}— 
This was an appeal by the A.-G. for 
Manitoba from an order by which he 
was added as a deft. to an action 
brought against the University of 
Manitoba to cnforce agreements under 
which pltfs. had ed to donate 
certain land as a site for the Univorsity 
on the condition that the University 
expended a certain amount of money 
on the grounds & in the erection of 
buildings. Plitfs. had transferred to 
the University all of the land originally 
contemplated except 25 acres which 
under an agreement with the provincial 
Govt., they transferred to the province 
as a site for a school for the deaf. 
The agreements with the Untversit 
were confirmed by an order-in-counc 
which also authorised the execution 
of the agreement made with the Crown. 


Pitfs. alleged that these agreements 
wore interdependent, & that there 
was in coality a tri-partite bargain 
whereby tis Govt. ontered into tho 
arrangement srcviously made by the 
Governors of the University, fornishing 
$500,000 for a s.hool for the deaf as 
part of the general scheme for the 
erection of cducational — buildings. 
This contention theo A.-G. denied. 
Pitfs. asked for specific performance & 
for an injunction —restrainin. the 
Univorsity from doing anything at 
variance with {ts contract. with pltfs., 
& from accepting any money from the 
Crown for the erection or maintenanco 
of university buildings elsewhcre than 
on said site. No relief was asked for 
against the Crown ; all that was sought 
with respect to it was a dcclaratory 
judgment that the contracts and 
order-in-council were not ultra vires :—- 
Held: the appeal should be dismissed, 
for the reasons: (a) the A.-G. should 
be a party to this action to represent 
public interests which he alone can 
serve. Moreover his presence was 
necessary to make any declaratory 
judgment which might be = given 
binding upon the Crown; (0) petition 
of right is not the proper remedy in 
this case, for there was no direct clalin 
nade against the Crown; (c) the case 
falls within the ambit of cases where 
the A.-G. is properly joincd.— TUXEDO 
HOLYPING Co., . v UNIVERSITY OF 
MANITOBA & A.-G. FOR MANITOBA, 
{1930] 1 W. W. R. 464; 3 D. L. i. 
250; 38 Man. L. R. 506; affg., [1930] 
1D.4a. R. 435.—CAN, 


PART IX. SECT. 6, SUB-SECT. 6. 


837 vi. -}—-Estoppel cannot be 
invoked the Crown.—-R. v. 





339 iil. -——.}—-A subject has no 
right to set off In an action brought by 
the Crown.-—-hR. (MINISTER OF AGRI- 
CULTURE FOR SASEATCHEWAN) vv. 
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BOURKE, [102513 PD. L. KR. 6387 5 (1925) 
aan W.R. 3097; 19 Sask. L. R. 483.— 


339 iv. —-—-.]-—A right of set-off 
docs not exf{st against tho Crown.— 
R. v. BRITISH AMERICAN BANK Nort 


of. J—A counterclaim cannot 
be pleaded against the Crown as of 
right.-—A.-G. FOR ONTARIO v. RUSSELL 
(1921), 64 DL. l. 59; 490. L. RR. 
103.—C. 

o ii, ——.J—A subject has no right 
to counterclaim in an action brought 
by tho Crown.—It. (MINISTER OF 
AGRICULTURE FOR SASKATCHEWAN) 0. 
BOURKE, [1925] 3 D. IL. RR. 637: 
{192Z5] 2 W. W. R. 3897; 19 Sask. L. R. 
483.~—-CAN. 

sm. Whether actton brought in right 
name. }—In an action concerning trans- 
actions under Soldiers Settlement Act 
deft, contended that the action should 
have been brought in the narwe of the 
Soldiers Settloment Board & notin that 
of the Crown:—Held: action properly 
Instituted in that of the Crown.— FR. v. 
SAYWARD TRADING & RANCHING Co., 


PART IX. SECT. 6, SUB-SECT, 7.---A, 


sp. Croun Cuats Act, Kt. 8S. B.C. 
MUL (ce. 61)-—-Fffect of.|—--Held: not 
to apply to tho Crown tn right of 
Dominion, the statute not making it 
clear in express terms or by necessary 
intendment that tho reference {s to the 
Crown other than in right of the pro- 
vince only. MONTREAL Trust Co. v. 
r., (1924)1D. L. RK. 1030; 1W.W. RR. 
7: 33 B.C. It. 280.—CAN. 
aq. Crown Costs Act, i. S. B. C., 
1924.J-—Crown Costs Act, RK. 8. B. C., 
1924, forbids the awarding of costs 
either in favour of or against the 
Crown as represented by the Govt. of 
the province of British Columbija.—- 
ki. vo. CONWAY (B. C.), (102913 W. W. BR. 
268; 52 Can. Crim. 161.— CAN. 


teens ae 


Cases 848h—204. ENGiisH AND Evers Diczsr ‘SUPPLEMENT. 





348b. ——- validity of patent-—Action 
against Air council .]—Held :- there was no 
' - .peason for departing from the ordinary rule 
that the Crown neither paid nor received 
costs.— ROWLAND v. Am CounorL, [1928] 


W.N. 72. 

867. Add. Annotation :—Apld. Pathe of France v. 
Harris, Same v. Mansbridge (1926), 42 
T. L. R. 760. 

868. Add. Annotation :—Refd. Re Letters Patent 


No. 189,207, Re Carbonit Akt., [1924] 2 Ch. 53. 


Add. Annotations :—As to (1) Apld. Sterling 
Trust v. I. R. Comrs., I. R. Oomrs. v. Sterling 
Trust (1925), 12 Tax Cas. 868. Consd. 
B ham Corpn. v. I. R. Comre., [1929] 
2K. B. 187. Reta. Luipaard’s Vlei Estate & 
Gold Mining Co. v. I. R. Comrs. (1930), 99 
L. J. Kk. B. 330. 


373a. —~—— Arbitration to assess compensation for 


373. 


requisitioned goods.}—In assessing the com- | 
pensation to be paid for bacon requisitioned 
Le Base the Pood rpeigtis under Defence of the 
Re tions :—Held: the pehaoladred 
baa no power to order the Crown to pay the 
costs of the reference & award mug ulerts 
v. BoarD or Traps, [1926] 2 K. B. 181; 96 
L. J. K. B. 834 ; 185 L. 7, 391 ; 42 T. L. R. 
461,C. A. - 
Annotation :-—Reéld. I d 
nnotation : Electric nglovood Pulp & Pe iba) A. ©. err 
876. Add. Annotation :—Retd. Re Letters Patent 
ae. 189,207, Re Oarbonit Akt., [1924] 2 Oh. 


882. Add. Annotation :—Retd. R. 
Government 
67 Sol. Jo. 12 


4a. .}—WoLrE- Tonn’s Case (1798), 
“at 7 State Tr. 618, 


». Provisional 
ae of the Forces) (1922), 





Part XIIl—The Crown in Foreign Relations. 


887. Add. Annotations :—As to (1) Folld. 

Child & Beney v. Simmons, White, 
& Beney v. Eagle, Star & British Dominions 
Insce. (1022), 127 L. T. 571. Refd. Duff 
Development Co. v. Kelantan Government, 
[1924] A. C. 797; yaaa ian Commercial & 
Industrial Bank v. ower D’ ane 
de Mulhouse (1924), o8 J. K. B. 1098. 
As to (2) Apld. The Jupiter (1924), 93 L. J.P. 


156. Generally, Refd. Musmann v. Engelke 
(1927), 43 T. L. R. 685. 
887a. ---— Decrees of Russian Soviet Government 


—Effect of, ]|—The English cts. will not inquire 
into the validityeof acts done by a recognised 
foreign Govt. against its own subjects in 
respect of property situate in its own territory. 

n 1918 a section of Russian revolutionaries 
took & retained possession of movables in 
Russia belonging to pltf. aguinst her will. 
The act of those revolutionaries was sub- 
sequently adopted by the Soviet Govt. as 
the. de jure Govt. of Russia. In 1928 the 
movables in question were sold in Russia 
by the Soviet: Republic to defts., who brought 
them to England. In an action by pltf. to 
recover those movables or damages for their 
detention or conversion :—Held: the action 
failed, as the ct. could not inquire into the 
validity of the acts of a foreign sovereign 
Power which had been recognised by the 
Govt. of this country.—PaLey (PRINCESS 
OLQ@A) v. Weisz, [1929] 1 K. B. 718; 98 L. J. 


BE ee 45 'T. L. RB. 865 ; 
73 Sol. Jo. 283, O. A 
en ot also, COMPANIES, | 








Nos. 8528, 8524, 8527a, ante. 


et ee tee ee rete LER TY oe cone ete ama A® 








erat ONT gee tenet ae eps hn are 


wad 








—— —- — On Hability of Russian 
reinsurance company under reinsurance 
treaties.|—See INSURANCE, No. 712a, post. 


——_—— ---— Cancellation of life assurance.] 
—See CONFLICT OF Laws, No. 640a, ante. 


887b. Declaration by representative of foreign 
Sovereign as to ownership of property—How 
far si asia ag declaration by the repre- 
sentative of a foreign Sovereign as to owner- 
ship of personal property in this country is 
not conclusive in an action between private 
persons, when no question of the immunity 
of the sovereign State from the jurisdiction 
of the ct. is concerned.—-THR JUPITER (No. 3), 
[1927] P. 250; 97 L. J. P. 88; 1387 L. T. 388; 
43 T. L. R. 741; 17 Asp. M. L. C. 250, 0. A. 

Annotation :—Reld. Firat Russian Ingsce. v. London & Lan- 

cashire Insce., [1928] Ch. 922. 

888. Citations :—For ‘‘ Coop. Pr. Cas. 501; 9 
L. J. O. 8. Ch. 215; 47 BE. R. 619, L. C.,’’ 
read ‘* Coop. Pr. Cas. 501; 47 HE. R. 619; 
sub nom. THOMPSON v. BARCLAY, 9 L. J. O. S. 
Ch. 216, Il. C.; previous proceedings (1828), 
6L. J. 0. 8. Ob. 93.” 


389. Add. Annotation :—Refd. Foster v. ‘Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, [1929] 
1 K. B. 470. 

891. Add. Annotations :—Refd. The Tervaete, 
{1922} P. 259; Engelke v. Musmann, [1928} 
A. O,. 483. 

802. Add. Annotation :—As to (2) Refd. The 
Tervaete, [1922] P. 259. 

804. Add. Annotations :—Consd. Duff eM TesE 
ment Co. v. Kelantan Government, bes ] 
A. C. 787. Refd. The Tervaete, 1922] 








Convictions 


ev IX. pat 6, SUB-SEOT. 7.—C.  & acting for the Crown ”’ within appeal under S 
peal.) Under Grown Costs Act, R.S. B.C., 1911 (0. SD), »» WE A R. 3. B. C., 1924, form a oon- 
Giccs Act, Anes 8 BO 61, costa ofan | costs of an appeal the county ct. | viction for an offence 
peal not be aise against the may be a ieee) het Liquor i. 8. B. C., 1984 (c. 146). 
Crown though costs ds “the lower ot. | to ¢t fire marshal.— —R, v, eo eer v. Noon, [1927] 
b rection of jibe ot.—R. 0. Howsnn, » 1024) 4D. L. R. Veregr 1924] 1 W. W. Rvs 4 7 Can. Crim. Oas, 
BEI on 70 D R. 915: 38 | 3 W 404; $4 B. O. Ro 449. 208; 38 BO. alae ve 
Gasire 1%), 19 acca CAN. : ; 
‘ < pices — falvator af te 
t ti, ————— ——— Under Fire Marshal t lil, —— Under Summary oe ae riilgy ed Fecaiaie) 
Act joa at 15).}——A local assistant to 5 ns Act, 4, R. S. B. O., 1924 | ~H 
the fire marshal in ca out the ac. 245).}—-OCrown Act, R.8.B.C., | A.-G. itabig oe “costa. Gaara |v v. 
duties imposed on him by the above 924 (o. 62), is a bar to the a A.-G. Princes Epw. ISLanp, 
Act ix an “‘ officer, sorvant or agent of | of costae against. the Crown on an i936) ‘ D. L. R. 4106. OAN. 
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P. 259; Re Bjornstad & Ouse Shipping Co., 
[1924] 2 K. B. 673; Compania Mercantile 
Argentina v. United States Shipping Board 
(1924), 93 L. J. K. B. 816; The Jupiter 
(1924), 98 L. J. P. 156; The Jupiter (No. 3) 
(1927), 187 L. T. 383; Engelke v. Musmann, 
[1928} A. CO. 433. 


395. Add. Annotation :—As to (2) Refd. Dickinson 
v. Del Solar (1929), 45 T. L. R. 687. 


896. Add. Annotation :— Refd. Musmann v. 
Engelke (1927), 96 L. J. K. B. 824. 
401. Add. Annotation :—Apld. The Tervacte, 


[1922] P. 259. 
408. Add. Annotation :—Retd. Fenton Textile 
Assocn. v. Krassin (1921), 38 T. L. R. 259. 
409. Add. Annotation :—Consd. Musmann 
Engelke (1927), 96 L. J. K. B. 824 


411. Add. Annotation :—Consd. Engelke v. Mus- 
mann, [1928] A. C. 483. 


v. 


412a. Chief of mail department—Within privilege.}: 


—Held: the rule as to immunity from civi 
proceedings, on the ground of diplomatic 
privilege, extended to a domiciled subject 
of the United States who was the chief of 
the mail depaztment of the United States 


Embassy in WUondon.—ASSURANTIE CoM- 
PAGNIE EXcEnsionR v. SmitwH (1923), 40 
T. L. R. 105, O. A. 


413. oer paragraphs (2) to (5) to No. 421, 
post. 
Annotations :—For the existing annotations 
read ‘‘ Refd. Re Republic of Bolivia Ex- 
ploration Syndicate, [1914] 1 Ch. 139.” 


418a. Evidence—Settlement by Attorney-General 


on instructions of Foreign Office.|—A state- 
ment made to the ct. by the A.-G., on the 
instructions of the Foreign Office, as tc the 
status of a person claiming immunity trom 
judicial process on the ground of diplomatic 
privilege, whether as ambassador or as a 
member of the ambassador’s staff, is con- 
clusive. 

Deft. in an action in the K. B. Div. for 
arrears of rent took out a summons to set 
aside the writ, on the ground that he was a 
member of the staff of the German Embassy, 
& filed two affidavits in support of his 
application. Pltf. applied for leave to cross- 
examine deft. upon his affidavits. The judge 
ordered deft. to attend for cross-examination. 
On appeal the A.-G. attended at the request 
of the Foreign Office, & on the invitation of 
the ct. informed them that deft. had been 
appointed a member of the staff of the 
German Ambassador under the style of 
consular secretary, & had been received in 
that capacity by the British Govt. :—Held: 
(1) the statement of the A.-G. was binding 
on the ct., & deft. was entitled to diplomatic 
Pevucee (2) (LoRD DUNEDIN) apart from 

hat statement, the order for the cross- 
examination of deft. would have been 
justified.—ENGELK® v. MUSMANN, [1928] 
A. ©. 438; 97 L. J. K. B. 789; 139 L. T. 
586; 44 T. L. R. 731, H. L.3; revsag. S. C. 
sub nom. MusMANN v. ENGELKE. [1928] 1 
K. B. 90, C. A. 





_ PART XII. SECT. 8. 
469 i. Whether consent of legislature 
Inter: with 
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state & the subject, or as between 
erat oe 
r 7 righte, never having 


necessary —. erence wate | relating to water 
righte.}—In Gaede or Great Bite a | been validated b 
treaty does not confer, as between the | of the law of this 


«TB. 


4) 


421. After the catchwords insert paragraphs (2) 
to (5) from No. 418, ante, substituting the 
MON (1), (2), (8), (4), for “ (2), (3), 
Gitations: — For ‘‘ No. 418, ante,” read 
‘* (1832), 1 Cr. & M. 1173; 1 Dowl. 588; 3 
Tyr. 184; 21L. J. Ex. 18; 149 H.R. 338.” 

Annotations :—As to (1) Consd. Parkinson v. Potter (1885), 

16 Q. B. D. 152.. As to (3) Consa Parkinson v. Potter 
oaRe 16 Q. B. D. 152. Refd. Kngelke v. Musmann, 
1928) A. O. 4338. 

421a. —— Liability to be cross-examined to 
ascertain status.}—-ENGHELKE v. MUSMANN, 
No. 418a, ante. 

422. Add. Annotation :—Refd. HBngelke v. Mus- 
mann, [1928] A. O. 433. 


Add. Annotation :— Refd. Engelke v. Mus- 
mann, [1928] A. ©. 433. 


For ‘‘ No. 4138, ante,’ read ‘‘ No. 421, ante.’’ 


Add. Annotation :—Refd. Engelke v. Mus- 
mann, [1928] A. C. 433. 


Add. Annotation: —Refd. Musmann 9. 
Engelke (1927), 96 L. J. K. B. 824. 


Add. Annotation :—Refd. Hngelke v. Mus- 
mann, [1928] A. C. 433. 


Add. Annotation :—Refd. Musmann 
Engelke, [1928] 1 K. B. 90. ‘ 


Add. Annotation :-—As to (2) Refd. Musmann 
Vv. Engelke (1927), 03 Ih. Ji K, B. 824. 


For ‘‘ No. 413, ante,"’ read ‘‘ No. 421, ante.” 
For ‘‘ No. 413, anle,”’ read ‘‘ No. 421, ante.” 


Add. Annotation: -— Refd. Musmann vv. 
Engelke (1927), 06 L. J. K. B. 824. 


447a. -]—ENGELKE v. MUSMANN, No. 418a, 


425. 


427. 
429. 


430. 
431. 
432. V. 


435. 


436. 
44.5. 
447. 





ante. 

465. Add. Annotations :—-Consd. Dickinson v. Del 
Solar (1929), 45 T. L. R. 637. Refd. Engelke 
v. Musmann, [1928] A. ©. 433. 


465a. By order of diplomatic superior.]— 
Deft., who was First Secretary of the Peruvian 
Legation, took out a policy of insurance 
against legal liability fo members of the 
public in connection with the driving of his 
motor car, the policy providing that “the 
assured .. . shall not fn any way act to the 
detriment or prejudice of the (insurance) 
co.’8 interests,” & that ‘‘ the co. is entitled 
to take absolute control of all negotiations & 
proceedings.” YPltf. brought an action for 
personal injuries against deft., & the latter 
served on the insurance co. a third-party 
notice claiming an indemnity. An appear- 
ance without protest was entered in the action 
on behalf of deft., &, as the Peruvian Minister 
forbade deft. to raise the plea of diplomatic 
immunity, no such plea was inserted in the 
defence. The jury found a verdict for pltf. 
for damages, & the insurance co. repudiated 
liability on the ground that deft. had broken 
the conditions of the policy by insisting that 
the plea of diplomatic immunity should not 
be raised :-—Held : the privilege of diplomatic 
immunity was waived by the entry of appear- 
ance without protest.—DICKINSON v. DEL 
So.a4R, [1930] 1 K. B. 376; 99 L. J. K. B. 162; 
142 L. T. 66; 45 T. L. R. 637. 
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| binding in honour on the Crown & 
n the latter :— | its successors.—lve ARROW Riven & 
sbburton Treaty | TRIBUTARIES SiivpeE & Boom Co 


| 11931] 2D. L. 1. 216; revsg., (198! j 
statute, is no art t 1 D. Ll. R. 260 ; 65 0. L. « 675.- da 
country, but it is 1 CAN. 
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Cases 474a—400a. 


Szcr. 5.—PASSPORTS (Vol. XI., p. 548). 


474a. Property of the Crown.|—A passport issued 
by the British Passport Office on behalf of the 
Secretary of State for Foreign Affairs to a 
person who afterwards becomes bkpt. is the 


td 


re a ee 


- 


EnauisH AND Empree Dicest SUPPLEMENT. 


property of the Crown & not the “‘ property ”’ 
of the bkpt. within Bkpcy. Act, 1914 (c. 59).— 
Re SUWALSKY, SUWALSKY v. TRUSTEE & 
OFFICIAL RECEIVER, [1928] B. & C. R. 142. 


Part XIl]—The Crown in relation to War and Peace. 


487c. ——— Whether subject’s debt discharged.]— 


477. Add. Annotation :—Generally, Reftd. Nether- 
lands-American Steam Navigation Co. v. 


Procurator-General (1925), 42 T. L. R. 81. 


488. Add. Annotation :—As to (1): Refd. Foscolo 
Mango & Co. v.- Stag Line, Ltd., [1931] 2 
K. B. 48. 

——.}—By a policy of insurance 
effected on Nov. 2, 1918, during the European 
War, deft. agreed to pay to plitf. a certain 
sum ‘*in the event of peace between Great 
Britain & Germany not being concluded on 
or before June 80, 1919.’? On June 28, 
1919, these Powers signed a treaty of peace, 
but they did not py change & deposit ratifica- 
tions of the treaty until Jan. 1920. In an 
“action brought by pltf. against deft. upon the 
policy in Aug. 1919 :—Held: peace had not 

een concluded between these Powers on 
or before June 30, 1919, within the policy, 
& pltf. was therefore e: titled to succeed in 
the action.—Korzias v. Tyser, [1920] 2 
K. B. 68; 89 L. J. K. B. 629; 122 1. 'T. 795; 
36 'T. L. R. 104, 15 Asp. M. L. C. 16. 
ae :—-Folld. Lioyd v. Bowring (1920), 86 T. L. RR. 


487a. 





487b. —-— --——.]-—For tho purpose of a contract 
to pay a sum of money “if peace is not 
declared" by a certain date between two 
nations at war, peace is not declared until 
the ratification of the treaty of peace.— 
LiLoyp v. Bowrina (1920), 36 T. L. R. 397. 


| 
{ 
| 
| 
| 


TRONER v. HassoxD (1670), 1 Cas. in Ch. 178; 
22 BH. R. 748. 


487d. S. P. WEYMBERG v. ToucH (1669), 1 Cas. in 


496. 


Ch. 123; 22 H.R. 724, 


Add. Annotation :—Refd. Cayzer, Irvine v. 
Board of Trade (1926), 95 L. J. K. B. 1054. 


498. Add. Annotation:—-Refd. Commercial & Estates 


499. 


Co. of Egypt v. Board of Trade, [1925] 1 
K. B. 271. 


Add. Annotations :—As to (1) Refd. Federated 
Coal & Shipping Co. v. R., [1922] 2 K. B. 42. 
As to (4) Refd. A. & B. Taxis v. Secretary of 
State for Air, [1922] 2 K. B. 328; Matthey 
wv. Ourling, [1922] 2 A. O. 180; Re Colnbrook 
Chemical & Explosives Co., A.-G. v. The 
Co., [1923] 2 Ch. 289 ; Commercial & Estates 
Co. of Egypt v. Board of Trade, [1925] 1 K. B. 
271; Rowland & Mackenzie-Kennedy v. Air 
‘touncil (1927), 96 L. J, Ch. 470. Generally, 
Refd. Netherlands-American Steam Naviga- 
tion Co. v. Procurator-General (1925), 42 
T. L. R. 81; Vrance Fenwick v. R., [1927] 
1 K. B. 458. Generally, Refd. Austrian 
Property Administrator v. Russian Bank for 
Foreign Trade (1931), 47 T. L. R. 550. 


499a. --—- Under Indemnity Act, 1920 (c. 48)— 





‘* Direct loss or damage ’’—What is.]—Claim- 
ants carried on business as motor garage 
proprietors in Dublin, where they owned & 
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PART XIII. SECT, 2. 

487 1. Treaty of peace—ZItatification 
by sovereign authority intone & }--He 
90TH BATTALION, WINNIPEG RIFLES, 
(1923) 1 W. W. I. 37.—CAN. 

487 ii. —--— Between Greal Britain & 
enemy counlrie®—Date of signing— 
Effect on option to purchase.J)—PARRY 
v. DUNUAN (1921), 65 D. L. R. 761; 
[1921] 2 W. W. R. 878.—CAN, 


PART XIII. SECT. 3, SUB-SECT. 1. 

ef. Order in Counctl under War 
Mensurea ‘Act, 1914, a. 6—--Validéty. |— 
Held: the omission of an averment 
that the Governor in Couneil deemed 
an Order advirable for the wolfare of 
Canada by reason of the axistence of 
real or apprehended war, did not ronder 
the Ordor In Council f{avalid.—-PoasLey 
Garson (1922), 40 N. B. R. 414.— 


ag. Culling out milttia—Liabitity for 
expenses-—— He hether on Dominion ar 
Province.}-—-The question referred to 
this ot. was whether tho province of 
Nova Sootia was Hable, or not, to pay 
to the Dominion of Canada all oxpenses 
& costs inetrred by the latter by 
reason af part. of the active milltia of 
Canada being called out & serving in 
aid of the civil power in the county of 
Capo Breton in 1925, in a case of riot, 
upon a requisition, made by the 
A.-@. of Nova Scotia in the form 
preacribed by a. 85 of the Militia Act, 
which included an undertaking by 
him that these expenses & costa would 
be paid to tho Dominion Gevt. by the 
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PV ineo :—Held: the question should 
be answered in tho negative. Sccts. 
80 to 90 of the Militia Act repose certain 
powers in the person occupying the 
poets of A.-G. in the province for 
he time being, but the exercise of 
these powers docs not in any way 
depend upon the consent of the 
Lieutenant-Gevernor or of the pro- 
vincial legislature. The Militia Act 
onvisages the A.-G., not in his capacity 
as A.-G. to His Majesty as the Sovereign 
Head of the pov uiee: but as ® person 
in whom certain powers are vested & 
on whom certain duties are laid by 
the statute. These sects. apply to 
every province & go into operation 
independently of the seope of the 
A.-G.’s authority to bind the province 
in reapoct of the expenditure of moneys 
for such purpose. Therefore_ these 
enactincnts do not contemplate a 
duty to pay, procecding from a con- 
tract between the province & the 
Dominion. Tho revenues of the 
province are vested in His Majesty as 
the muipreme head of the province, & 
the right of appropriation of all such 
revenues belongs to the legislature of 
the province exclusively. Semble : the 
A.-G., whose duties, in so far as now 
waterial, inclide the supervision of the 
adnunistration of justice within the 
provinee, has no statutory authority 
to undertake the payment now 
demanded by the Dominion: the 
subject. matters comprised within the 
supervision of the administration of 
justice would not embrace authority to 


‘euter into such an undortaking.— 
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Re ‘TRoors IN CAPE BRETON, REFER- 
ENCH, [1930) 8S. C. R. 554 sub nom. 
A.-G. OF CANADA vv. A.-G. OF N.S., 
{1930] 4 D. L. R. 82.—CAN, 


PART XIII. SECT. 8, SUB-SECT, 3.-—A. 


4901. Whether owner entitled to com- 
pensulion—Poasession taken for pur- 
poses of defence. }—-R. v. BROWN (1920), 
oa ® R. 312 > 20 Exch: Cc. R. 30.-— 


499 ii. —-----—-.]_Held: a portion of 
a building occupied by the Govt. as a 
recruiting station was oot a "* public 
work ”’ within Exch. Ct. Act, s. 20 (c), 

WOLFE Co. rv. h., Powkrs v. R. 
(1921), 638 D. L. R. 647: 63.3. C. RR. 
141.-~CAN. 

499ai, --— Under Indemnity ici, 
1920 (r. 43)}-—-Basis of assessment, ) -- 
A distillery roquisitioned during the 
war, owing to n fire while it was in the 
Goyt.’s possession, could not be used 
for distilling for nearly three years 
after Jan. 19, 1919, ‘at which date 
the prohibition ugainst distilling was 
withdrawn. The proprietors having 
claiined. compensation for loss of 
ab a during the three years :—~-Held : 

he loss of profits was due, not to tho 
War, but to the requisition & the fire, 
& the basis upon which compensation 
fell to be asseseed was the prices 
obtalnable for whisky during the three 
years, taken in conjunction with the 
other coircumetances actunily eoxist- 
ing during that poriod.—MAackENzIx 
BROTHERS t. ADMIRALTY, (1925) 
8. C. (H. L.) 32.—SCOT. 


ee re 


PART XIIl. SECT. 3, SUB-SECT. 7. 
sm. ha, esi under Order 
Counciti— Powers of Dominion G - 


reqtiaition ships in ita own name & as 
principal & not as agent forthe British 


Fisheries, acting rbercunder, hed no 


erogating 
WILLIAMS 
WILL ams 
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occupied extensive promises peculiarly well 
suited to their purposes. There premises 
were taken by the Govt. under powers con- 


ferred by statute for the defence of the realm. |. 


Claimants, having tried & failed to acquire 
premises temporarily, took the only reason- 
able course; they bought other premises, 
fitted them for use ag a garage, & transferred 
to them all the appliances of their business 
which they thus continued to carry on as well 
as they could. When the Govt. retired from 
possession of the original premises claimants 
sold the substituted premises. They alleged 
that the difference between the amount 
they had expended in acquiring the substi- 
tuted premises & fitting them for use as a 
garage on the one hand, & 


the sum they | 


received on the sale of the substituted | 


remises on the other hand amounted to 

3,429. They claimed this sum as an item 
of “direct loss or damage incurred or 
sustained by reason of interference with ” 
their ‘‘ property or business”’ within sect. 
2 (1) (b) of the above Act :—Held: “ direct 
loss or damage ” may include consequential 
damage, & the item claimed could not be 
entirely excluiled as indirect loss, but the 
amount to which claimants might be entitled 
in respect thersof must be assessed by the 
War Compensation Ct.—A. & B. Taxis, Lrv. 
v. SECRETARY OF STATE FoR Arr, [1922] 2 
K. B. 328; 91 L. J. K. B. 779; 127 L. T. 
478; 38 T. L. R. 671; 66 Sol. Jo. 633, C. A. 


499b. ———_ ——— Duty of tribunal assessing com- 


pensation.|—Observations on the question of 


the extent of the duty of the War Com-. 


pensation Ct., in deciding a claim for com- 
pensation under the above Act, to dif- 
ferentiate between their findings on issues 
of fact & their findings on issues of Iv, in 
view of there being, under sect. 2 (1) of the 
Act, no right of appeal except on a point of 
law.—MoFFraT Hypropatuic Co., Lrp. v. 
SECRETARY OF STaTE FOR WAR (1924), 40 
T. L. R. 543; 68 Sol. Jo. 635, H. L. 


505a. ———_ Certificate that taking necessary—- 


Mode of granting.]—(1) Where land is being 
acquired compulsorily for military purposes 
under the above Act, the certificate that the 
taking of the land is necessary or expedient 
is duly granted, although the person whose 
land is being acqyired has not been heard ; 
for the granting of such a certificate is not a 
judicial, but a merely administrative act. 
(2) It is not a condition precedent to the 
summoning of a jury under sect. 19 of the 
above Act to assess the compensation payable 
to the owner of the land, that the Secretary 
of State for War shall have been put into 
possession of the land under the sect. ; but 
even if it was, that condition precedent would 
have no application to the assessment of 
compensation in such a case under Acquisition 





en eee ee 


in 
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of Land (Assessment of Compensation) Act, 
1919 (c. 57).—Hurron v. A.-G., [1927] 1 Oh. 
427; 96 L. J. Ch. 285; 187 L. T. 20; 43 
T. L. R. 1663 71 Sol. Jo. 159. 


505b.. ——~ Conditions precedent to assessment of 


512. 


compensation—Whether Crown In possession.]} 
—HUTTON v. A.-G., No. 505a, ante. 


Add. Annotations :——As to (2) Refd. Federated 
Coal & Shipping Co. v. R., [1922] 2 K. B. 
42; Rowland v. Air Council (1023), 39 
T. L. R. 228. Ganerally, Retd. France Fen- 
wick v. R., (1027) 1 K. B. 458; Bourne- 
mouth-Swanage Motor Road & Ferry Co. v. 
Harvey, [1980] A. C. 549; Farnworth v. 
Manchester Corpn., [1029] 1 K. B. 533. 


515a. ——- —-— Closing of public footpath over 


521. 
526. 


land acquired.}|—The ct. refused an applica- 
tion by the Air Taek under sect. 6 (3) 
of the above Act, for leave to close per- 
manently a public footpath over land which 
they had purchased under sect. 3 of the Act 
for an air depot.—SkHorerary oF STATE FOR 
Wak v, MIDDLESEX CouNTY COUNCIL (1923), 
89 T. L. R. 357; 21 1. G. R. 201. 

Add. Annotation :—Generally, Refd. France 
Fenwick v. R., [1927] 1 K. B. 458 

Add. Citation :—15 Asp. M. L. ©. 205. 

Add. Annotation :—-As to (8) Distd. A.-G. 
v. Royal Mail Steam Packet Oo., [1922] 2 
A. C. 279. 


526a. Power to impose payment for licence to sell 


rn oe 


Corpn. v. R. (1922), 66 D. L. R. 242; 
21 Exch. C. It, 376-—CAN 


§25 i. Compensation for requisitioned 


ship to forelgner—Recovery of money paid— 
Indemnity Act, 1920 (c. 48), s. 1 (1).]—The 
Shipping Controller, purporting to act in 
pursuance of his powers under Defence of 
the Realm Regulations, imposed upon 
suppliants as n condition of granting them 
a lissnes to sell a steamship to a foreigner 
the payment to him by suppliants of £30,800. 
By their petition of right lg bores alloged 
that the Shipping Controller had no lawful 
authority to impose a condition or to exact 
tho payment, which eat apes had paid 
under protest, & that the Shipping Controller 
thereby became liable to repay the moncy 
to suppliants as money had & received to 
their use. The petition of right was not 
brought within one year from the termination 
of the war or within one year from the 
exaction of the money. The Crown demurred 
to the petition, on the ground that the case 
if founded on the alleged tort of the Shipping 
Controller was barred by the above sub-sect., 
é& if based on an alleged breach of contract, 
the proceedings not having been brought 
within the prescribed time failed under 
proviso (b) of that sub-sect. A further 
ground of demurrer was that a petition of 
right would not lic against the Crown for 
tort, for the King could do no wrong. Sup- 
pliants contended that they were entitled 
to waive the tort & to sue for money had & 


or ouner, }+--Whereas the right of action 
against the Crown jis at common law 
in the owner & not in the charterer :-~— 
Held: the true intent, meaning & 


° 


ment.|—In virtue of Order in Council | ship-—To what amount claimant entitled : . Be 

iinted “Nov. 21. 1014. passed winder | —Comparison with rate in United | i "to "iaintaln & presarve. t “ine 
ar Measures Act, :—Held: the | States better gu n En ie an 

Dominion Govt. was empowered to | Ite GASTON,. WILLIAMA & Wicmonr & | Subject any rights possossed by 


& the Minister of Marine & | 242; 21 Exch. C. 





wer to vary aame by add to or 
refrom.—Re GasrTron, 

& Wiamorr & GasTON, 

& Wrenore AMBHIP 


eee 


528 il. «}—Leway v. R. 
(1922), 68 D. L. R. ria 2: Exch. C. R. 
364.—CAN. 

526 iti, ——— Who enttled-—Oharterer 

43 


re See Sores ees a ae . 
RPN. e. e ° e « eo 
242: $70.--CAN. _ 


at conamon law, & which he Devious y 
had notwithstanding that Act; 
that sect. doea not confer upon him 
any now rights to compensation tn 
addition to those which be otherwise 
enjoyed.—- WARNER QUINLAN ASPHALT 
CON” R., {1923} Exch. Cc. R. 19$.— 
CAN. 


Cases 526a—584a. ENGLISH AND Emprme Diasst SurPLEMENT. — 


received by the Shipping Controller & now in 
‘the hands of the wh, & that their claim 
so grounded was not a proceeding for or in 
respect or on account of an 
Shipping Oontroller, & therefore was not 
within the terms of the Act :—Held: the 
allegation that suppliants’ money had been 
extorted from them by the wrongful act of 
the Shipping Controller was an essential 
part of suppliants’ case, from which the 
claim for money had & received arose; & 
as such act was one to which the above 
sub-sect. applied, the petition of right was 
barred by that sub-sect.—BrisToL OHANNEL 
STEAMEKS, Lirp. v. R. (1924), 181 L. T. 608 ; 
40 T. L. R. 560; 68 Sol. Jo. 771. 


526b. ——- —— -]—The Shipping Controller, 
purporting to act under the authority of 
Defence of the Realm Regulations, required as 
a condition of a licence to ee to sell 
one of their ships to a foreign firm that they 
should pay a percentage of the purchase 
money to the Ministry of Shipping, & sup- 
liants paid the percentage. On a petition 
of right to recover back the money so paid :-— 
Held: (1) the imposition of the condition 
was illegal, & the payment was not a volun- 
tary payment; (2) the petition of right wds 
barred by the above sub-sect.; it was not 
open to suppliantse, by waiving the tort of 

' the illegal exaction & suing for money had 
& received, to bring the case within par. (b) 
of the proviso to the s.ib-sect., for the case 
fell within the exception to the proviso 
as being one in which a claim for compensa- 
tion could have been brought under sect. 
2 (1) (6); (8) (Bankes & Sarcant, L.JJ.) 
suppliants failed to bring the case within the 
proviso upon the further ground that the 
coutracts referred to in paragraph (b) are 
limited to express contracts, & do not 
include the fictitious contract to repay money 
improperly extorted, the implication of which 
arises upon a waiver of the tort.— BROCKLE- 
BANK, Lip. v. It., [1925] 1 K. B. 52; 04 
L. J. K. B. 26; 1382 L. T. 166; 40 T. L. R. 
869 ; 69 Sol. Jo. 105; 16 Asp. M. L. C. 415, 
O. A.; revag., [1924] 1 K. B. 647. 


Annotations :— Ae to (2) Folld. Marshal Shipping Co. v, R. 
(1925), 41 T. L. R, 285. Generally, Refd. Bristol Channel 
Stoamors v. K. (1924), 131 L. T. 608; Hardie & Lane v. 
Chilton (1927), 96 L. J. K. B. 1040. 


5260. ——— ——.}]-——Suppliants were re- 
quired in 1919 by the Shipping Controller 
to pay £20,000 to the Hxchequer as a 








condition of his giving them permission to |- 


sell a steamship to a foreigner, & they made 
the payment accordingly. On a petition of 
right to recover back the amount from the 
Crown on the ground that the demand was 
unlawful :—AHeld: as the demand was 
made in the bond fide belief that the Shipping 
Controller was entitled to make it & as he 
was purporting to act in the execution of his 
duty the Crown was protected by the above 
sub-sect. ——- MARSHAL SHIPPING Oo. (IN 
et aaa v. R. (1925), 41 T. L. R. 


526d. ——- —-——- -—-—— Transfer of liabilities incurred 
by Shipping Controlier to Board of Trade— 
Whether action maintainable against Board 
of Trade.|—(1) Pitfs. in 1922 brought an 
action against the Board of Trade for money 
had & received. The money which it was 
sought to recover was alleged to have been 


act of the: 


wrongfully extorted from pltfs. in 1919 
ith the Shipping Oontroller under colour of 

office, it was alleged that, on pitfs. 
electing to waive the tort, he would have 
been personally liable to refund the money 
“as having been received to their use. By 
Ministry of Shipping (Cessation) Order, 1921, 
it was provided that the office of Shipping 
Controlier should cease to exist, & that 
‘‘ All... liabilities ... incurred by the 
Shipping Controller .. . shall be transferred 
to the ard of Trade.”” The ‘“ Board of 
Trade ’’ is the name given by statute to an 
unincorporated committee of the Privy 
Oouncil. On an application to strike out the 
writ on the ground that the Board of Trade, 
as a department of the Crown, could not be 
sued :—Held: the intention of the Order — 
was to transfer to the Board of Trade as a 
Govt. department the personal liabilities, 
if any such there were, of the Shipping Con- 
troller for any wrongful acts committed by 
him in his office, & the Board was liable to 
be sued in respect of those.acts notwithstand- 
ing that it was an unincorporated body. 

(2) Although the Board of Trade may in 
the above-mentioned circumstances be sued 
as a Govt. department, service of the writ 
must, unless the solr. to the Board accepts 
service on their behalf, be effected upon the 
individual constituent members of the Board 
personally. 

(3) Where an official of a Govt. department 
wrongfully extorts a sum of money from a 
subject for the use of tho Crown & the 
injured party waives the tort :—Qu. : whether 
he can sue the official personally as for money 
had & received, or whether bis only remedy is 
not by petition of right against the Crown.— 
MARSHAL SHIPPING Oo. v. BOARD OF TRADE, 
[1923] 2 K. B. 343; 92 L. J. K. B. 901; 129 
L. T. 644; 39 T. L. R. 415; 67 Sol. Jo. 639 ; 
16 Asp. M. L. O. 210, C. A. 

Annotations :— As to (1) Refd. GQ. 8. & W. Ry. of Ireland ». 
R., (194%4]2 K. B. 450. Ae to (3) Refd, Brocklebank v. R. 
(1924) 1 K. B. 647. Generally, Refd. Bristol Channel 
Steamers v. R. (1924), 131 L. T. 608. 

Actions against Departments of State 
generally, see AGENCY, Vol. L., pp. 654, 655 ; 
PUBLIC AUTHORITIES. 

Add. Annotation :—Generally, Refd. R. v. 

Minister of Health, x p. Yaffe, [1930] 2 

K. B. 98. 

Add. Annotations :—As to (1) Refd. Com- 

mercial & Estates Co. of Egypt v. Board of 

Trade, [1925] | K. B. 271. Generally, Refd. 

Newcastle Breweries v. 1. R. Comrs. (1927), 

137 L. T. 426; R. v. Minister of Health, Ex p. 

Yaffe, [1930] 2 K. B. 93. 

Add. Annotations :—Aa to (5) Refd. Swift v. 

Board of Trade (1924), 93 L. J. K. B. 529. 

Generally, Reid. Commercial & Estates Co. of 

Egypt v. Board of Trade, [1925] 1 K. B. 271; 

R. v. Minister of Health, Ex p. Yaffe, [1930] 

2 K. B. 98. = 

534. Add. Annotation :—Consd. Commercial & 
Hstates Co. of Kgypt v. Board of Trade, 
[1925] 1 K. B. 271. : 

§34a. ———- -———- -—— ——.}-—-A_ British ship 
ges Sr & neutral port & laden with a cargo 
of ber belonging to neutrals of another 
country was requisitioned d the war 
by the British Govt. & brought home with 
her cargo to England without the consent & — 

against the protest of the cargo owners. The 


527. 


530. 


631. 
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timber was then requisitioned by the Con- 
troller of Timber Supplies on behalf of the 
Board of Trade avowedly under Defence of 
the Realm Regulations, 2B & 2JJ. The 
owners of the cargo made a claim in the War 
Compensation Ct. for compensation & con- 
tended that it should be assessed under 
Indemnity Act, 1920 (c. 48), 8. 2 (2) (iii.) (a), 
on the ground that in the circumstances they 
would but for the Act have had a legal right 
to compensation :—Held : (1) the regulations 
did not apply to a seizure of goods of a 
neutral brought into England against his 
will ; (2) the requisition of the timber was 
justifiable as an exercise of the royal pre- 
rogative right of angary & was, therefore, 
made ‘‘ in exercise of” a ‘‘ prerogative right 
to His Majesty’ within s. 2 (1) (b) of the 
Act, & inasmuch as that right involved the 
obligation to pay full compensation to the 
owner of the property seized, claimants 
“would have had apart from” the Act a 
valid claim for compensation by petition of 


right, &, the Crown admitt that such a 
claim constituted “a legal right to com- 
pensation,’’ compensation was to be assessed 
according to the principle laid down in s. 2 (2) 
iii.} (a) of the Act.—ComMMERCcIAL & HstTatraes 

oO. OF Eaypr v. BoarD or Trane, [1925] 1 
ae 271; 04L. J. K. B. 50; 182 L. T. 616, 


Annotation :-—As lo (2) Gonsd. Nethorlands-American Steam 
Navigation Co. vy. Procurator-Genoral (1925), 42T. L. R. 81. 


535a. Right to compensation—Under Indemnity 


Act, 1920 (c. 48)—-Exercise of right of angary. | 
~—COMMERCIAL & Esratrss Co. of Eayet v. 
BoarRp or Traps, No. 534a, ante. 


589. Add. Annolations :—As to (1) Refd. R. v. 


Cannon Row Police Station Inspector, Wa p. 
Brady (1921), 91 L. J. K. B. 98. Generally, 
Refd. Secretary of State for Home Alfairs 
v. O'Brien, [1923] A. C. 808; Brown v. 
Dagenham U. GC. (1929), 98 L. J. K. BG. 
565; R. v. Minister of Health, Fx p. Yafto, 
[1930] 2 K. B. 93. 


see 


Part XIV..-The Crown as the Fountain of Honour. 


563. Add. Annotation :—Consd. Rhondda’s Claim, [1922] 2 A. C. 389. 


Part XIX.—Royal Grants. 


661. Add. Annotation :— Refd. Layzell v. Thomp-"] 706. 


son (1927), 1387 L. T. 106. 


PART XIX. SECT. 1, SUB-SECT. 1. 


ei, —— ——. }—R.. v. NEW ENGLAND 
Co. (1922), 63 D. L. R. 537; 21 Exch. 
Cy R. 245.—CAN. 


PART XIX. SECT. 2, SUB-SECT. 2. 
m i, ———.}~—The recital In a Crown 

t made under the Creat “eal of 
nada & duly recorded, t.e. enrolled, 
that it ik made * under & by virtue of 
the statutes in that behalf & pursuant 
to authority duly granted by our 
Governor-in-Council,”’ is sufficient to 
eatablish a primi f case of the 
existence of such an Order in Council, 
or at least to bring Into operation the 
maxim omnia preasumuntur rite esse 
acta.—-BURBABD INLET TUNNEL & 
BripGzk Co. v. Tht SS. EURANA 
(B. C. Adm.), [1929] 3 D. L. R. 161; 
2W. W. R. 275; on appeal, [1931] A.C. 
300. AN. 


PART XIX. SECT. 2. SUB-SECT. 3.—A. 
. €023 fi, ——.}—Where a Crown grant 
of land has been issued by error, but 
without false misrepresentation on the 
grantce’s part, & whereby he obtains 
more than tto which he was entiticd, 
the ct. need not set aside the wholo 
t, but may declare it void onl 

fi 0 far it purported to convey suc 
portion improvidentiy coe & will 
order the grant to be delivered un to 
be rectified.—R. v. SkamMan, [1927] 
Exch. Cc. R. 201.—OAN. 

q. Add “ revad. on other grounds, 9 
Gr. 224.” 
pbs As to Croon’s ae hee bee ia 
adverse possession. . bas been 
possession of land at T. for over sixty 
props without peting obremea a , Rae 

r the same from Crown. . & 

» upon application, obtains 





a grant of said land. A. takes action . 


to have t declared null & void :— 
pee. the rights of the corns the 


have been ousted, & the grant 


oo mewerwe oe 


shouja bho set aside.— MILLER v. SMITH 
(1900), 8 Naa. . R. 390.—NFLD. 


sb. Mistake in description—Can- 
cellation of erroneous D icine ht to 
new gg Peed v. SINCLAIR (1912), 
11 4.1L. R. 367.—-CAN. 


PART XIX. SECT. 2, SUB-SECT. 3.—B. 


607 fii, —-~-.—-LAWRENCE v. POME- 


PART XIX. SECT. 2, SUB-SECT. 3.-——C. 


b. Add “‘revsd. on other grounds, 
19 A. R, 329."’ 


PART XIX. SECT. 2, SUB-SECT. 4. 


sd. Granta for homesteads —Tio men 
only.}+—B R. 8. QO. 1877, Cc. 24, free 
grants of lands for homesteads are 
authorised to be made only to men.— 
Koorrs v. LOWTHIAN (1880), 27 Gr. 
559.—-CAN. 


PART XIX. SECT. 3, SUB-SECT. 2. 


656 1. Add “‘revsd. on other grounds, 
19 A. R. 329.” 


662 ti. Add ‘‘ revad. on other grounds, 
19 A. R. 329.” 


PART XIX. SECT. 8, SUB-SECT. 8.—A. 


ri. @ Be Crown grant of land, 
as to part of the land 
words ‘‘ grant, convey & 
as to other jand granted, ‘* grant, 
release & quit claim '’':-~Held: hoth 
conveyed the fee simple, & the grantec 
could convey the feo simple sub- 
ject to conditione & reservations in 
the grant.--NORTHERN Trust Co. v. 
TURNER, {1923] 2 D.L. R. 1176.—~CAN. 
se. Land eubject to existing timber 
lease. }-- Pitt. obtained a Crown grant 
to certain lands, to the timber on which 
@ lease for twenty-one years been 
previously given. The grant from the 
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granted, used the 
asaure,’’ 


| 


Add. Annotation :---Refd. Hodgson v. Mc- 
Creagh (1923), 03 1. J. Ch. 339, 
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Crown wor silent as to the timber lease. 
At n date subsequent to the suid grant, 
the timber lease had to be surrendered 
for renewal under the Land 
Held: the rights given the grantec 
undor his Crown grant were subject 
to the existing timber lease.— BrowM 
vw. Brinan COLUMBIA MILLS, TIMBER 
& ala Co, (1907), 138 B.C. R. 123. 


Cc ‘~— 


PART XIX. SECT. 8, SUB-SECT. 3.—C. 
ef. °* Waler-power ” — Water-nower 
ali artificial channela. )}-—K EKWATIN 
IOWER Co. wv. KKIKWATIN FLOUR MILLA, 
Lrp.. KERWATIN PowkR Co. v. LAKE 
of THE Woons MILLING Co,, [1928] 
1D. L. R. 32; 61 0. L. . 363; afd, 
{1929} 3 D. L. R. 190: 63 0. L. kh. 667; 
{1930j A. C. 640.—CAN, 
ag. Grant of land to Indians— 
““ Custome & wager oe unth 
reine net.J—In an action by an Indian 
living on an Indian reserve against a 
fishery inspector & na game & fishery 
overseer in trover, to recover the value 
of a seiue fishing net, the property of 
pitf. seized by defts. upon the reservo: 
—Heli: the land of the band of 
Indians pris ded the reserve was tho 
roperty of the King, & the only rights 
hey have in the land came through 
royal grant—the Stmcoo deed of 1793 
a grant of land “ to be held & enjoyed 
by them in the most frea & ample 
manner & according to the several 
customs & wusasyes” with o& pro- 
viso against alienation. ‘‘ Customs & 
* are words of tenure & not 
indicative of the manner in which the 
Indians are to use the land ; moreover, 
there was no ovideuce that fishing with 
a seine was one of the customs of the 
Indians in 1793. There is nothing in - 
the grant su ting exclusion from 
the ordin we, & the Indians are 
rie tite to those Jjaws.—SEnO v. GAULT 
18 1), 500. L. f. 27; 64D. L. R. 
27.—CAN. 


ENGLISH AND Empire Diaest SuPPLEMENT. 


7288. Grant of land reserving strip of coast land— | 785a. —— Grant of sole right to draw bills & 


Effect of confirming grant.|—A.-G. ror NEw 
Souts WaALgEs v. Dickson, [1904] A. C. 273; 


73 L. J. P.0.48; 90 L. T. 213, P. C. - 
754. Add. Annotation :—Generally, Refd. Layzell | 786. Add. Annotations :—Refd. Layzell v. Thomp- 


v. Thompson (1927), 137 L. T. 106. 


780. Add. Annotation :—Generally, Refd. R. v. 
p. Yaffe, [1930] 2 


Minister of Health, Ez 
K. B. 98. 


fat ee 


informations.|—-MOUNSON v. LystER (1682), 
W. Jo 231; 82 HE. R. 122. 


son (1927), 187 L. T. 106; Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey, 
{1930] A. C. 549. 


Part XX1.——Hereditary and Private Revenues of the Crown. 


857. Add. 





PART XIX. SEOT. 8, SUB-SECT. 8.—E. 


Li. ———,}—Tho reservation in 
a Crown grant of the mines & minerals 
** with full power to work the same & 
for this purpose to enter upon & use 
or occupy the lands or so much thereof 
& to such an oxtent as muy be neces- 
sary for the cffectual working of the 
said minerals ’’:—AWeld: this confers 
PeCntvE powers than is implied in a 

are reservation in an agreement for 
tho sale of the land so granted of ‘‘ all 
mines & minerals.”’—lFvULLER v. GAR- 
NEAU (1920), 61 8S. C. R. 4503 58 
D. L. R. 642.—CAN. 

1 if. —— —— Ineludes petroleum & 
midural gas.|-——-CRRIGHTON v. UNIT. 
O1Lts, LTp., [1927] 2 W. W. R. 458; 
affd., {1927} 3 W. W. R. 463.—CAN. 

1 ili, S. oP. SrTarrmy ov. NEW 
McDovua@auL-Straur Or Co. (No. 2), 
a W. W. QR. 466; affd., (1927) 
‘ 3 Ww. . R. 464.—CAN. 

liv, ———~ ——— Hffect of Act to amend 
Public Lands Act, 1908 (c. 16).J—Re 
Cox, (1937) 4 D. L. R. 556; 610. L. R. 
182.—CAN. 


sh. Exception of lots-—Conflict be- 
tween plan & descrintion—Hvuidence of 
Ait be featurea of alleged exceptions, }-— 

HOMPSON v. l’RASHR COMPANIES, LTD. 
(Can.), (1929] 3 D. L. R. 7783 revg.. 
[1929] 1 D. L. R. 168,--CAN. 


PART XIX. SECT. 3, SUB-SEOT. 3.— F. 
729 Hi. ——-.])—Semble: the Crown 
may grant a tract of land by a sufficient 





description to designate the portion: 


meant. although the township within 
which the land Hes-has not been sur- 
veyed & Inid out into lots & conceasions ; 
& the grantee will be entitled to hold 
it although a subsequent survey made 
by authority of the Crown makes it by 
nnme a different lot, or places it in a 
different concession, from that named 
in the patent, or the surveyor laying ft 
out projente a road through it ~—HoRNg# 
ev. UNRO (1857), 7 ©. P, 423.—OQ0AN. 


Annotations :—As to (4) Refd. 
Letters Patent No. 139,207, Re Carbonit Akt., 
[1924] 2 Ch. 53. As to (6) Refd. Re Letters 


Re 
2 Ch. 53. 





PART XIX. SECT. 5, SUB-SECT. 1. 


t i. ——— Derogation of rights under 
earlier grant.)--KEERWATIN POWER Co., 
LTD. v¥. KEEWATIN ook MILLS, LTD., 
KEEWATIN POWER . LTn, v. LAKE 
or THE Woops MILLING Co. (Ont.), 
(1928) 1 D. L. R. 32; affd., (1929) 3 
D. L. R. 199: 63 0. L. R. 667 ; (1930) 
A. O. 640.—-CAN. 

§ 


PART XIX. SECT. 5, SUB-SECT. 6. 


oi, —— —-——. }—COsTIN v. CHAPPELL 
cei 10 N. 8. R. (1 R. & C.) 40.-— 


sk. Unoccupied land.)— Land un- 
occupied in the island of Newfoundland 
at the time of passing 5 Geo. 4, c. 51, 
is within that statute, & may be granted 
out as waste lands under sect. 15, 
notwithatanding it has been occupied 
& enclosed before any grant of It was 
made.—-A.-G. OF NRWFOUNDLAN)D v. 
Ryan (1836), 2 Niid. L. R App. 8.— 
NFLD. 


sl. Right of Uae ios dl }—HOGGAN v. 
HSQUIMALT NANAIMO RY. Cov., 
WADDINGTON ¥v. ESQUIMALT & NANAIMO 
Ry. Co. (1892), 20 8S. C. RR. 235: affd., 
{1894} A. C, 429.—CAN. 


sm. ——.]—H ESELWOOD ov». 
(1910), 16 B,. Cc. R. 485.—CAN. 


PART XIX. SECT. 8. 


p i. Evidence of tnvalidity of 
i. grant—Not admissible.|— Dor d. 
{e-Kay v. RYKERT (1823-1900), 1 
Ont. Dig. 1726.—CAN. 


PART XIX. SEOT. 9. 


ri. Cancellation for incampetency 
—Soldiers' settlement— Functions of 
Minister for Repatriation.}—Held : the 
Minister had a merely administrative 
function, & might form an opinion on 
such materials as he himself thought 
sufficient without giving resp. an 
opportunity of being heard or of meeting 


JONES 








Patent No 139,207, Re Carbonit Akt, [1924] 





aleeone to his prejudice.—LaFrrEeRr 
v. GILLEN (1927), 40 C. L. R. 86.—AUS. 


80. Whether Attorney - General 
necessary party.J—The bill alleged that 
the patentees obtained their patent 
by false representations to the Govern- 
ment, & showed 8 case In which the 
patentees would not be entitled to 
compensation if the patent were set 
aside & the land given to another :— 
Held: to such a bill the A.-G. waa not 
&® necessary party.—Reus v. A.-G. 
(1869), 16 Gr. 467.—CAN. 

sp. Whether Attorney-General entitled 
to take proceedings—-Soldicr Settlement 
Act, 1919—Notuithstanding Dominion 
Lands Act, 3. ¥4.)--J2Teld : Sect. 94 does 
not give the Minister of the Interlor 
the exclusive right to institute such 
actions & does not take away the usual 
right & power of the A.-G.—R. oe. 


PART XX. SECT. 8. 


n i, —— When in possession of 
Crown learce or licenace.|\—The pre- 
rogative of the Crown & ita freedom 
from interference by a council in tho 
matter of building operations do not 
extend to Crown lessees or licensees.— 
HORNSBY, COUNCIL OF TOE SHIRE OF 
cia (1928), 29 8 R. 1138.— 

st. Sale of land under Soldier 
Settlement Act, 1910—Failure of soldier 
lo nerform agr Croun not en- 
titled to warrant of possession. |—A.-G. 
FOR CANADA v. PUGH, [1924] Exch. 
C. R. 62.—CAN 


PART XXI. SECT. 1, SUB-SECT. 2. 


858 iii. The right to 
recious metals in the land now held 
y the Hudson’s Bay Co. belongs not 

to the oo., but to the Crown.—Houp- 

SON’s Bay Co. v. A.-G. FOR CANaDa, 

pee A.C, 285; 08 L.J.P.C. 28; 45 
° L. R. 47, P. C.—CAN. 








Sarl, es 





17. 


52. 
55. 


108. 
129. 


PART II. SECT. 2, SUB-SECT. 2.——E. 
130 11. ——— Disclaimer by one.}—If 


Vol. XI. Cases 3—168a. 


CONTRACT. 
Part |—Definitions and Classification. 


Add, Annotation :-—Refd. Rose & Frank Oo. 
v, Crompton, [1923] 2 K. B. 261. 


For the existing paragraph substitute the | 
following paragraph :— | 
| 





Legal effect oxpressly excluded.}— 

By successive arrangements made before 

1913 between an American firm & an English 

co. the American firm were constituted sole 

agents for the sale in the United States & | 
Canada of tissues for carbonising paper , 
supplied by the English co. The greater | 
part of these tissues was manufactured for ! 
this English co. by another English co. By 

an arrangement made between the American | 
firm & both English cos. in 1918 the English | 
cos. expressed their willingness that the | 
existing arrangements with the American | 
firm, which were tben for one year only, | 
should be continued on the same lines for | 
three years & so on for further periods of | 
three years, subject to six months’ notice. | 
This document, after setting out the under- | 
standing between the parties, including | 


tion of the three parties concerned, to which 
they each honourably pledge themselves, 
with the fullest confidence—based on past 
business with each other—that it will be 
carried through by each of the three parties 
with mutual loyalty & friendly co-operation. 
This is hereinafter referred to as the ‘ honour- 
able pledge ’ clause.” Disputes having arisen 
between the parties, the English cos. deter- 
mined this arrangement without notice. 
Before the relations between the parties were 
broken off the American firrn had given & the 
{irst-mentioned nglish co. had accepted 
certain orders for goods. In an action by 
the American firm for breach of contract 
for non-delivery of goods :-—-Held: (1) the 
arrangement of 1913 was not a legally binding 
contract; (2) at the date of the arrangement 
of 1913 all previous agrcements were deter- 
mined by mutual consent; (8) the orders 
given & accepted constituted enforceable 
contracts of sale.—Rose & Frank Co. v. 
TROMPTON (J. 1.) & Brornurs, Lrn., (1926) 
A. ©. 445; 941. J. KR. B. 120; 182 L. T. 
641; 80 Com. Cas. 16%, Uf. L. 


several modifications of the previous arrange- 
ments, proceeded as follows: ‘* This arrange- | «fniwtation :-~ts to (1) Consd. Calico Printers’ Axsucn., Ltd, 
ment is not entered into, nor is this memo- | ech ee 

randum written, as a formal or legal agree- | 5. Add. Annotation :-—Refd. Re Wait, [1927] 1 
ment, & shall not be subject to legal juris- | Ch. 606. 

diction in the law cts. either of the United | 5a. —-— —~—- -——.]-—Snow rv. Fimneprass (1700), 
States or England, but it is only 2. definite Holt, Kk. B. 609; 2 Salk. 557; 1 Ld. Raym. 
expression & record of the purpose & inten- 6113; 12 Mod. Rep. 434; 90 BH. R. 1237, 


Part 11—-Parties to Contract. 


Add. Annotation :-—Refd. Johnson v. Stephens | 163. After this case add ‘‘ -—— Effect of Judg- 


& Carter & Golding, [1923] 2 K. B. 857, 
Add. Annotations :—As to (1) Refd. Clarkson 
v. Davies, (1923] A. C. 1003; Duffner v. 
Bowyer (1924), 40 T. L. R. 700; Re Penning- 
ton & Owen, [1925] Ch. 825. As to (2) Refd. 
Firm of R. M. K. R. M. v. Firm of M. R. M. 
V. L., [1926] A. C. 761. 


Add. Annotation :—Refd. Albemarle Supply 
Co. v. Hind, (1928] 1 K. B. 307. 

Add. Annotation :—Apld. Berry v. Berry, 
[1929] 2 K. B. 316. 

Add. Annotation :—Distd. Way v. Bishop, | 
[1928] Ch. 647. 


After this case add “‘ See, also, No. 36, ante.” 
150. Add. Annotation: — Consd. 


Johnson vw. 
te ed & Carter & Golding, [1923] 2 K. B. 
857. 


PART I. 


ment against one.]-—Sce ESTOPPEL, Vol. XXI., 
pp. 218-221.” 


168a. Action brought against all-—Successful de- 


fence by one~—Unsuccessful defences by 
others|—In an action for breach of contract 
brought against A., I. & ©. as joint con- 
tractors, A. set up the defence that pltf. had 
not performed his part of the contract. B. & 
C. set up other defences which failed. The 
judge decided that A. having established an 
effective defence, the action failed as against 
him, but succeeded against B. & C.:—AHeld: 
B. & C. though they bad not pleaded it, were 
entitled to the benefit of a defence set up by 
A. which went to the whole cause of action, 
& the action failed altogether. 

Where the ct. has before it a fact common 
to the whole contract & not involving 


PART II. SECT. 2, SUB-SECT. 2.—F. 


2 1. Definitione—Must be capable of 
enforced in court of juatice.]—An 
arrangement between intending hus- 
band & wife for a dress allowance to 
the wife held not to be a contract 
because not intended to affect or give 
rise to legal relations or to be attended 


with 1 are RETIRE. v, 
Conen (1929), 42 0. L. R. 91; (1929] 
Argus L, R. 204.—AUS. 


* 


a contract purports to be made with 
two covenanters hatitad the disclaimer 
of one of them, to which the covenantor 
fa not also a party, does vot. convert, it 
into a contract. with the other & entitle 
him to sue alone, even thongh the 
oe covenantor who has disclaimed 
3 ap infant.—BENNETT ©. GREENSILL, 
{1927] N. Z. LU. R. 167.-—N.Z. 


I 





151 tik —— .J—In an action 
to resvind a contrart deft. applicd 

add W. as co-doft. :—Held; deft. had 
no tight to force W. upon plitf. as deft., 
in the character of a joint contractor. 
—TORONTO & HAMILTON NAVIGATION 
eye ®. SILCOX (1888), 12 P. R. 622.-—- 


Cases 168a—-820. ENGiis anp Empire Dicust SUPPLEMENT. 


statutory illegality, itis bound to take notice 
of that fact as applicable to every joint 
debtor whether he has pleaded it or not. 
There can only be one judgment against joint 
contractors, except upon a matter peculiar 
to one of the contractors.— Pirie v. RICHARD- 
SON, [1927] 1 K. B. 448; 96 L. J. K. B. 42; 
136 L. T. 1043 70 Sol. Jo. 1023, O. A. 


165. Add. Annotation :—Consd. United Dairies r. 
Public Trustce, [1923] 1 K. B. 469. 


192. Add. Annotation :—Refd. Hardie & Lane v. 
Chiltern (1927), 96 L. J. K. B. 778. 


197. Add. Annotation :—Refd. Key v. Bastin, 


[1925] 1 K. B. 650. 
209. Add. Annotation :—Consd. 


Y 
v. Jubb (1025), 42 T. L. R. 1. 


231a. 





259. Add. 





218. Add. Annotatien:—Retd. Re Pinto Leite, 
Ea p. Des Olivaes, [1.929] 1 Ch. 221. 


-}-GinBert (F.) (BOURNEMOUTH), 
Lrp. v. Maoxay (19380), 74 Sol. Jo. 788. 


255. Add. Annotation :—Refd. Royal Nxchange 
Assce. v. Hope, [1928] Ch. 179. 


257. Add. Annotation :—Refd. Parker v. Judkin, 
{1981] 1 Ch. 475. 


Annotation :—Refd. 
Swathling, [1929] 1 Ch. 238. 


264. Add. Annotation :—Refd. Hyman v. Hyman, 


Re Franklin & 


[1929] A. ©. 601. 


ork Glass Co. | 272. Add. Annotation :—Refd. Edwards v. Porter, 


McNeall v. Hawes, [1923] 2 K. B. 588. 


Cee oe ens re ene 


Part Il]—Formation of Contract. 


297a. Offer & acceptance—Though in pursuance 
of unenforceable agreement.]--Rosze & FRANK | . 


Co. v. Crowpron (J. R.) & 
No. 4, ante. 


298. After this case add ‘** Course of conduct.)—~ 
See pp. 52, 67, 114, 115, Nos. 289, 389, 747- 


: PART II. SECT. 5. 


sa. Buddhist monk.}-—-A Buddtist 
monk is & person competent to contract 
withln Contract Act, s. 11. There {fs 
nothing Immoral, although it would be 
so from the standpoint of his religious 
Order, or forbidden by law, within 
Contract Act, 8. 23, for a Buddhist 
monk to enter into a contract for the 
sale of land. ‘This is a question of 
contract only & not a beeen relating 
to a roligivus institution or nsage.— 
UW PYInnya v. Mauna Law (1929), 
1. L. h. 7 Ran. 677.—~—-IND. 


PART HI. SECT. 6, SUB-SECT. 2. 

288 xvi. J—An eoment 
botween a dealer in automobiles & the 
makor thereof, providing that it should 
bo construed as an agreoment betwoen 
the doalor signing it & all other dealers 
“who have signed a similar agree- 
ment ":-—Jield: to bring about a 
contractual relutionship between such 
dealers involving an obligation for 
breach of which an action would lie 
by one dealer aganst another who 
such ement.—McCCANNELL 
® Manne MCLAREN LTp., 
1926} 1 D. L. R. 282: 1926) 1 
Vv, \ e R. 353 : 36 B. C. R. 86 —OAN, 

so. ——— Member of public—Agree- 
ment between street railway & munt- 
cipalily.}—-Hz np. NEW BRUNSWICK 
POWER Co. (N. B.), (1928) l D. Ja. ht. 
332.~--CAN. 


PART III. SECT. 1. 


sf. Contract ae to a I— 
nee of approval.}—Held: the cffect 
ns a clause ae reer A ibges sueee 

© agreemont eubjec @ approv. 
of the Governer boaecsi in Council, 
was to suspend the contract pending 
the giving of such approval, upon 
suoh pore being given the contract 
took effect & beoame enforceable.— 
BANKS PENINSULA ELECTRIO-POWER 
BoaRD v. AKAROA BOROUGH COUNCIL, 
{1923} N. 4. L. R. 880.—N.Z. 

}— 


sf. pie tyiratel | of approval. 

A contract contained a provision that 
it should be deemed exccuted & become 
binding only when aunrores by the 
proper officers of the vendor oo. 

eath the signatures of the con- 
tracti parties a form of approval 
wos signed by certain persons as 











751; 





ESTOPPEL, Vol. XXI., pp. 290, 291, 
No. 1034.”’ 


ROTHERS, LtD.,.| 810. Add. Annotation:—Refd. Kennedy  ». 
* Thomassen, [1929] 1 Ch. 426. 
339a. -)—HORSFALL v. GARNETT (1858), 6 


man 
they occupied these positions, but no 
evidence that they were the proper 
officers of the vendors for approval of 
the contract :—Jiceld > approval could 
bo shown by the subsequent conduct 
of the vendora.— GENERAL Sorry Co. 
OF CANADA v O’NaEILL MORKIN 
MACHINERY Co., [1924) 2 D. L. R. 
183: 1 W. W. f. 1047.—OAN, 

. tk. Contract for carriage of goods— 
Letler erpressi wish for insurance 
of goads.j|—Iield: the contract was 
complete when the agont received the 
goods & gave a rcevipt, which con- 
tained. the terms of the contract, & 
the lotter was only a request to insuro, 
& fomnued no part of the contract.— 
McGOUDRICK * HASTERN EXpReEss Co. 
(1872), 14 N. B. RR. (1 Pug.) 138.—CAN. 


sl. Statutory debt for taxes.}—A 
statutory debt for taxes is not a con- 
tract.—A.-G. FOR CANADA t. O’REILLY, 
(1930) 1 W. W. R. 929; .L. R. 
638; 24 Alta. L. R. 450.—-CAN, 


PART III. = 2 ‘ahuasiiae 1.— 
e a e 

si.——. ACME GRAIN Co., LTD. v. 
Wrnavs, (1917] 3 W. W. R. 157; 36 
D. L. R. 347 ; 10 Sask. L. R. 305.— 

b i. ——.}--In an action brought 
against exor. of a farmer who had died 
intestate, the pursuer averred that 
deceased, a childless widower & an 
invalid, proposed to him that, if he 
gave up a situation which he then had, 
resided with him at the farm, & looked 
after him & the farm, he would make 
the pursuer his heir; that, after con- 
sideration & tnducced by tho repre- 
sentations of the dossased, he acceptod 
the proposal, lived with the deceased 
for sixteon years as his companion & 
nutse without remuneration, & suc- 
cessfully managed the farm; & that, 
owing the failure of doceased, in 
spite of his rebressntations, 63 make a 
willin favour of porst: he suffered 
‘material Joas. ® acoordingly claimod 
to be indemuified for this Joss, which he 
estimated at £6,000, or, alternatively, 
to be recompensed in go far as the 
estate had benefited from his services. 
The ct. Gismissed the action as irre- 
levant, holding that pursuer's aver- 
mente did not import a legal claim 


2 


W. R. 387 


agers. There was evidence that 


enforceable against the deceased's 
executry, in ect (a) that nothing 
more was disclosed than a mere 
expression of intention on the part of 
the deceased to make the pursuer his 
heir; (6) that, even on the assumption 
that a definite promise of heirship was 
averred, such a promise could have 
becn proved only by the writ of the 
deceased, & here admittedly no writ 
existed ; (c) that no primé facie case 
for indemnification on ground of 
equity was disclosed, the loss averred 
by the pureuer as a result of the 
deceased's representations being based 
solely on bhypothetica) calculations & 
not on actual outlay.—GRayY v. JOUN- 
STON, ([1928] 8S. C. 659.—SCOT. 


sm. Construction—Ambiguous offer.) 
——Where a written offer is ambiguous, 
it may be construed according to the 
cope encene interpretation put 
upon it by the maker & receiver.— 
MANNING v. CARRIQUE (1915), 
O. W. N. 61; 340. L. R. 453.—CAN. 


PART III. SECT. 2, SUB-SECT. 1.— 
C. (a). . 


328i. What amounts to—Counter 
offer.}—Specifio counter offer or re- 
Joction puts an end to an offer.— 
Saaw v. JONES, (1924) N. Z L. R. 
1183.—N.Z. 


828 il. -}~—Deft., et bite 
bis agent, sept pltf. an offer to acl] him 
land for $1,300 on terms. Pitf. wired 
the agent : ‘ Send lowest cash price. 
Will give $1,600 cash. Wire.’’ The 
agont replied by ‘ : ** Cannot 
reduce price.”’ Pitf. then wrote 
accepting the offer :—Zield: the tele- 
gram reading ‘‘ Cannot reduce prico ”’ 
was & ronewal of the oniginal offer, not 
merely a rejection of pltf.’s counter 
offer, & pltf.’e acceptance of it com- 
pleted a contract of sale.—DLtvina- 
STONE v. EVANS (1925) 4p. L. R. 
769: [1925] 3 W. W. R. 453.—OAN. 


PART IH. SECT. 8, SUB-SECT, 1.— 
. (0) 8. 


337 viii. .}+~Whers a document 
waa no more than an offer & was 
withdrawn before acceptance :—Held : 
there was no contract.—GoopnisoNn 
TRRESHER Co. v. DOYLE (1925), 57 
oO. L. KR, 300.—CAN. 











887a. —— Sale of annuity—Execution of release. }— | 


KENNEDY v. THOMASSEN, No. 3081a, post. 


896. Add. Annotations :—Refd. Jones (Holloway) 
v. Woodhouse, [1923] 2 K. B. 117; Green- 
Baar Martins Bank, Ltd. (1931), 47 T. L. 


415. Add. Annotation :-—Distd. Neale v. Merrett 
(1930), 70 L. Jo. 95. 


416. Tio the existing paragraph, after the word 
“accepting,” add ‘“ ‘subject to the terms 
of a contract being arranged.’ ” 


** Orders to be acknowledged 
by return.’’|—Defts.’ departmental manager 
orally agreed on their behalf to buy 
certain goods from plitf. & signed an order 
form on which was printed tho clause, 
‘orders to be acknowledged by return,” 
but this term had not been orally agreed 
& no acknowledgment was sent to defts. 
In an action for breach of the contract defts. 
pleaded that there was merely an offer & 
no contract, as the only document contained 
a clause which had not been agreed :——Held : 
(1) the words on the order formn, ‘‘ orders to 
be acknowleiged by return,’ were not 
intended to be words of contract; (2) the 
words ** by revurn’’ related only to the time 
within which, & not to the method by which, 








418a. 


PART III. SECT. 2, 
C. (ce) iv. 








SUB-SECT. 1.— | amount of insurance It carried & tho 


Govt. pay the balance. A letter was 


Vol. XII.—Contract. Cases 387a—419a. 


acknowledgment was to be made, & therefore 

there was a concluded contract, & pltf. was 

entitled to recover.—WILLIS v. BaaGcs & 

oe (1925), 41 T. L. R. 458; 69 Sol. Jo. 
3. 


419a, --—— --——— Acceptance ‘* subject to the terms 


of a lease.’’|—Deft. employed house-agents 
to let shop premises at 155 High Street, 
Bromley, Kent, & on Dec. 9, 1930, pltf., after 
inspecting the premises, offered to take a 
leasc. In reply the house-agents wrote to 
him on the same day: ‘' Corner shop, 155 
High Street, Bromley. Referring to our 
conversation this morning on the telephone, 
we confirm that, subject to the terms of a 
lease, our client: is prepared to accept your 
offer to take the above premises on a 7, 14 
or 21 years’ lease at a rent of £350 per annum 
for the first 14 years, rising to £375 for the 
last 7 years. . . . We have instructed Mr. 73.’s 
solrs. fo put the draft lease in hand immedi- 
ately to forward to your solrs....’’ The 
draft, lease was forwarded on the same day, 
& after negotiations as to its terms deft.’s 
solrs. wrote on Dec, 29, 1930, to pltf.’s solrs. : 
‘“ We have now received our client’s instruc- 
tions on the draft lease, & he is prepared to 
accept your client's alterations. e are, 
therefore, having the lease engrossed, & will 


On et nes OOo be a rereaenamaes es 





forward you a counterpart for execution by 


hire a binder, to be delivered on or 
about Oct. 1. The order contained a 


P i. -J—Pitf. a member of & 
holder of a seat upon a Stock & Mining 
Exchange, tn July, 1927, entered into 
an agreement with defts. S. & M. for 
the sale to them of bis seat for the 
price of $20,000. In the course & as 
part. of this transaction, a letter was 
written by deft. M. to pitf. dated 
July 27, 1927, stating: ‘* IT hereby’ give 
you an option, & guarantee same, for 
you to repurchase the... seat on or 
before Sept. 15, 1927, at the price of 
$21,000 :-- Feld: the giving of the 
option was in consideration of the sale, 
& an option so given for a valuable 
consideration, cannot bo revoked, & 
is open for acceptance by the optionce 
at any time within the period for which 
the option is given; all that was 
necessary to operate as an effectunl 
exercise of the option was that pitf., 
not later than Sept. 15, should notify 
deft. M. of his acceptance of the offer.— 
FORREST v. SOLLOWAY, [1928]3 D. L. 1. 
374; 62 O.L. R. 341.—CAN. 


PART III. SECT. 2, SUB-SECT. 2.—A. 
366 vi. Intention to discuss 
terms with third party.j}--Where parties 
have discussed terms, but one before 
finally accepting them intends to 
discuss the matter with others :— 
Held: there cannot be said to be a 
binding contract.—CaARBON COAL & 
CiaY Co. tv. NANOOSE-WELLINGTON 
COLLIERIFS, (1923} 1 D. L. R. 1160.— 
CAN. 
——.}-—PATERSON (A. 


366 vii. 

& G.), LTn. v. HIGHLAND Ry. Co., 
{1927} S. C. (H. L.) 32.—8COT. 

366 vill. ——— ~——.}—-BIGELOW v. 
CRAIGELLACHIE-GLENLIVET DI8TIL- 
LERY Co. (1905), 26 C. L. T. 186; 37 
8. C. R. 5 ~—CAN. 

866 ix. ———- ——.]}—WILSON & Co., 














LtTp. v. FARQUHARSON (1906), 3 
E. L. R. 146.—CAN. 
370 xiii. Acceptunce _ stating 





understanding of offer made.|—The 
Halifax Graving Dock & plant were 
wrecked by cxplosion in 1917, & in 
Jan. 1918, the Canadian Govt. passed 
an Order in Council] providing that the 
work of repair should be entrusted to 
applts. on the condition (inter alia) 
that the latter should contribute the 
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sent to the co. enclosing a copy of the 
Order & stuting “‘an agreement is 
being prepared & will be submittod 
shortly for signature,’ but no agrce- 
ment war ever executed. Two days 
later the co, wrote to the Minister of 
Public Works that the terms of tho 
Q ule: were gatisfactory & adding, ‘* but 
in order tbat all will be quite clear our 
understan ing is that wo are to assign 
our justurances 4 policies to the Govt., 
& that the turaporary buildings now 
being constracted are to be replaced 
by permanent Lulldings of the samo 
kind as the original '?:—Jleld: the 
letter of the co. to the Minister did not 
contain an unqualified acceptance of 
the terms set. out in the Order in Council. 
~- HALIFAX GRAVING Co. v. KK. (1025), 
02 S. Cc; h. 3338.-—-CAN. 

370 xiv. -~-—.}]—-CANADA = PRRMA- 
NENT MORTGAGE CORPN. v. BARNARD 
(Sask.), (1926) 1D. L. R. 153.—CAN, 

370 xv. — -.)--LEFEBVRE v. MOREAU 
(Alta.), [1928] 1 D. L. It. 1019.—CAN. 

sp. Time for—- Time limited by 
contract. |---Where applt. had not noti- 
fied his acceptance within the fixed 
time, & in the absence of proof that 
resp. had waived his right to domund 
definite written notico as stipulated :—~ 
[feld: there was uo valid acceptance, 
-- LAWS tv. RUTHERFORD, [1924] App. 
D. 261.—S. AF. 

st. —-— Within reasonuble time.|-~- 
SHATFORD ». B.C. WINK GROWERS, 
Lrp., (1927) 2 Db. Le. R. 759; 38 
B. C. h. 419.—-CAN. 


PART III. SEGT. a. SUB-SECT. 2.-— 
« (a). 
380 i. Necessity.)---BARRETT v. Ra- 
rELJE (1835), 4 O. S. 175.—CAN. 


388 fii. -)—SHEADY & SMITH v. 
JOHN GILLESPIE & Co., LTp. (Alta.), 
11931) S.C. TR. 232; 1D. L. BR. 91k; 
revag., (1929) 4D. L. l. 745; 3 W.W. 
R. 247; 24 Alta. I 245; 





wr) R. 


(1929) 4 D. &. It. 23.—CAN 
PART III. SECT. 2, SUB-SECT. 2,—- 


sz. Delivery of goods--Before time 
laid down tn order.}—Apyplt. sent an 
order on June 7 to resp. to send him on 


3 
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tori that it was not to be binding on 
resp. until received & ratified in 
writing or by actual delivery of the 
gous to applt., & that the order might 
be cancelled by applt. giving notice 
to resp by registered letter at least 
thirty days prior to date for delivery, 
with a proviso that If prior to that da 
or six months thereafter applt. ordered 
a binder from any other person, resp. 
migbt by regintered notice revive the 
order, & deliver the binder within 
thirty days, An agent of resp. was 
told by applt. that he wished to cancel 
the order, as he was buying a 
harvester, & tho agent notified resp., 
but neo notice was given by applt. to 
resp, On Sept. 2, resp. forwardod 
by ruil a binder to applt., & wrote 
him stating that the binder bac been 
forwarded per rail. Tho machine 
arrived, & applt. refuscd to take 
delivery, but admitted he had received 
the letter :—~—Held: the letter did not 
wiount to a ratification of the order, 
& a delivery on Sept. 2 did not neces- 
barily tmply a delivery pursuant or 
referable to the stipwation in the 
contract for dellvery on or about 
Oct. 1, & thero was no acceptance of 
the order.-~BLACKETT v. CLUTTERBUCK 
BROTWERS (ADELAIDE), Lrp., (1923] 
S. A. S$. Kt. 301.——-AUS. 


PART III. SECT. 2, SUB-SECT. 2..—-C. 


403 fl. —-—- ———- Whelher motive for 
informing matertal.J—A reward was pub: 
licly offered by tho Govt. of Western 
Austrailia ‘‘ for such information as 
shul) lead to the arrest & conviction 
of the person or persons who com- 
mitted the murders” of two police 
officera. C. who knew of the offer, 
gare information that led to the arrest 
of one person, & the conviction of that 
person & another for the murder of one 
of those officers. By petition of righ 
under Crown Suits Act, 1898, C. 
claimed payment of the reward :-— 
Held: unless petitioner had performed 
the condition of the offer acting on 
the falth of or in relfance upon tho 
offer, there was no acceptance of the 
offer, &, therefore, no contract between 
the purties.—R. v. CLARKE (1927). 40 
ra I. R. 227 3 {1928} Argus L. Rh. 97.-—- 
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Cases 419a—487. Enouiso AND Empire Dicest SuPPLEMENT. 


to client in due course.’’ ‘This was done, 
ut deft. then refused to execute the lease, 
& on Jan. 24, 1931, granted a lease of the 
premises to some one else. On Feb. 3, 1931, 
pltf. commenced proceedings for specific 
performance, or, alternatively, damages :— 
Heid: there was no binding contract to 
grant a lease, as the expression ‘‘ subject to 
the terms of a lease ’’ in the letter of Dec. 9, 
19380, meant ‘ subject to the terms to be 
contained in a lease executed by the lessor.” 
It followed that even if deft.’s solrs. were the 
agents of deft. to communicate by their 
letter of Dec. 29, 1930, the fact that deft. 
had himself agreed to the terms of the lease, 
so that this letter was a sufficient memo- 
randum of the agreement signed by deft.’s 
duly authorised agents within Law of 
Property Act, 1925 (c. 20), s. 40, there was no 
binding contract, because the result of the 
letter of Dec. 9, 1930, was that there could 
be no concluded agreement until the lease 
had been executed.——-RAINGOLD v. BROMLEY, 
[1931] 2 Ch. 307; 100 L. J. Ch. 337; 146 
L. T. 611. 
420. Add. Annotation :—As to (2) Dbtd. Curtis 
Moffat v. Wheeler, [1929] 2 Ch. 224. 
420a. —— —-- ——-.J—Lorp CaIRNS  indeed> 
seems to have considered that, if the phrase 
(‘subject to the title being approved by 
our solrs.’”’] meant what the Ct. of Appeal 
thought it meant, it would follow that the 
purchaser was at liberty t‘irough the medium 
of his solr. to decline the title from mere 
caprice ; but none of the judges accepted this 
extreme view. It is reasonable, they thought, 
to imply good faith as # necessary ingredient. 
On the other hand, it seems to be putting an 
undue strain on the words to construc them, 
when used by a layman, as connoting not the 
approval of his own solr., which is their plain, 
ordinary meaning, but the decision of a ct. 
of justice after an unknown delay & at an 
unascertainable cost (MAUGHAM, J.).—OuRTIS 
Morrat, Lrp. v. WHEELER, [1929] 2 Ch. 224; 
08 L. J. Ch. 874; 141 L. T. 538. 
Add. Annotation :—Distd. Neale v. Merrctt 
(1930), 70 L. Jo. 05. 


---— Acceptance of purchase-price— 
Terms as to method of payment.]—N&EALE v. 
MERRETT (1930), 70 L. Jo. 95; 170 L. T. Jo. 
09; [1080] W. N. 189. 


422. 
422a. 





report.’’|}—Marks v. BOARD 46 


T. L. R. 424; 74 Sol. Jo. 354. 


429a. ——— What amounts to—Offer of house & 
‘* furniture ’’—Acceptance of house & ‘‘ fur- 
niture & fittings as if stands.’’}—Pitf. having 
an option from deft. to purchase a freehold 
house “ with furniture for £4,000,’ wrote 
accepting deft.’s offer to sell the house ‘‘ with 
the qurnlture & fittings as it stands’’ :— Heid: 
there was a concluded contract between 
ltf. & deft.—GoOFFIN v. HOULDER (1920), 90 

. J. Ch. 488; 124 L. T. 145. 


487. Add. Annotation :—Folld. Willis v. Baggs & 
Salt (1925), 41 T. L. R. 458. 


-}—-WILLIs v. Baaas & SALT, No. 


(1930), 


448a. 








418a, ante. 


465. Add. Annotations :—Consd. Schiller v. Peter- 
sen, [1924] 1 Ch. 894; Phipps (Northampton 
& Rh pa Breweries) v. Rogers, [1925] 
1K. B. 14. 


466. Add. Annotation :—Refd. Brakspear v. Bar- 
ton, [1924] 2 K. B. 88. 


467a. Offer & acceptance by telegram.]—Where 
an offer is made & accepted by telegram, the 
contract is complete, & the party accepting 
cannot repudiate the contract on the ground 
that his telegram had a meaning which would 
not be apparent to the other contracting 
party.— Rots (L.) & Co., Lrp. v. TAYSEN, 
TOWNSEND & Co. & Grant & GRAHAME 
(1896), 12 T. l.. R. 211; 1 Com. Cas. 306, 


Je 


SS 


| Annotations :--Refd. Nickoll & Knight v. Ashton, Edridge, 
| [1900] 2 Q. B. 298 ; Tredegar Iron & Coal Co. v. Hawthorn 
(1902), 18 T. L. RR. 716. 
| 467b. Acceptance by telegram-—Effect of word 
‘* writing’? in. telegram.]—-HowARTH  v. 
FORDER (1903), 48 Sol. Jo. 52. 


476. Add. Annotation :—Refd. Re Sandwell Park 
oe Co., Field v. The Co., [1929] 1 Ch. 
7. 


478. Add. Annotation: — Consd. 
Ames, [1925] Ch. 96. 

480. Add. Annotation :—Refd. Edwards v. Porter, 
(1925] A. C. 1, 

481. Add. Annotation :—Gencrally, Refd. Watson 
v. Davies, [1931] 1 Ch. 455. 


487. For ‘* Question of law—Not question of fact ’’ 
in the catchwords read ‘* Whether question of 


Rawlinson = v. 


422b. --—-— -—---- Acceptance ‘‘ subject to surveyor’s law or fact.’’ 

PART Ill. SECT. 2, SUB-SECT. 2.—D. | MANUFACTURING Co., [1926] 3 D. L. R. 479 v. -——- —-— Acceptance by tele- 
425 villi. ——-.}—Deft., through his | 207: [1926] 2 W. W. R. 204; 20 | sram—Freah term inserted in letter of 

agont, offered pltf. 300 tous of hay at Sask, L. R. 601.—OAN. conyir mation. -—— ST DENIS 0. WW MATERN 


$22 per ton. Pitt. accepted, & the 


PrRopvots, LTp., [1923] 3 W. W. R. 


shipmont be rushed. Deft. replied 471 xii, ——-.]--Brouck vr. TOLTON 489 ili. ———- Hffect of correspondence 
that he could not oonfirm the order | (1879), 4 A. R. 144.—-CAN. coupled with conduct—Substantial part 
for humediate delivery, but would 471 xiii, -——-.}—Where it is sought | of goods delivered.|}—Held: w contract 


book for delivery the last of the 
month :—Heli: a contract valid in 
law was then completed, . deft. 
could not subsequently vary it by 
demanding a deposit of §2 per ton asa 
condition: of shipping. ALLAM  W. 


HATFIELD (1922), 55 R. 508.— 

CAN. 

PART Ill, SECT. 2, SUB-SECT. 3.— 
451 iii, —— Offer not made by post— 


ence, the whole of 


Where the cardinal 

upon, 
reference 
formal agreement, 








to establish a contract by correspond- 


relating to tho matter in question must 
be looked at for the purpose of finding 
out at what stage there was, if at all, a 
complete contract between the parties. 


the mere fact that 
as been made to a more 


essential stipula¢ions, will not prevent 
the ct. from conside 


was éstablished whereby pltfs. became 
bound to deliver the remainder of tho 
goods.—HaMILTON GEAR & MACHINE 
Co. vw. Lewis BRoTHBRS, [I924) 3 
). L. R. 307 . 54 O. L. Rn 585.— CAN. 


PART III. SECT. 2, SUB-SECT. 5. 


490 x. .}—Where a proposal to 
manufacture certain steel rails was 
accepted in writing by the party to 
whom it was sent, such -acce ce 


the correspondence 


pointe are definitely 





or subsidiary non- 
the agreement 


Pp 
be followec 
Acceptance. binding only at time of | arrived at by the letters as concluded. Se ee ale ng ap 2 
pt.}—OnaRLesots v. Darin, (1927] | —CURRmBHOY & Co., LTD. v. CREET | that the formal contract was intended 
sa. At place of posting—Contract 471 xiv. Meco oe. PEA- | arrived at :—Held: such & onee, 
under Farm Im Ad, R. S. S., | BopDY OvERaLxy Oo., [1931] 2 D. L. R. | looking to the intentions of the 
1920 (c. 128).J}—ELnLarp 0. WATERLOO 832.—CAN. the oontractual relations between 
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4872. ———. +— Where a contract is made, not 
in express terms, but is to be collected from 
& variety of letters between the parties, it 
is for the jury, & not for the ct., to determine, 
with reference to the situation & intention 
of the parties, whether a contract has 
actually been completed.—RIcHARDS v. Hay- 
WARD (1841), 2 Man. & G. 574; 2 Scott, 
N. R. 670; Drinkwater, 136 ; 10L. J.C. P. 
108; 1338 BE. R. 875. 


———.]—CADDICK v. TERRY (1864), 5 
New Rep. 137. 


489. After the cross-references following this case 
insert ‘* Construction of contracts by corre- 
spondence. |—See Deeps, Vol. XVII., p. 245, 
Nos. 588-592. 


492. Add. Annotation :—-Folld. Chillingworth v. 
Esche, [1924] 1 Ch. 97. 


496. Add. Annotation :—Refd. Chillingworth v. 
Esche (1923), 129 L. T. 808. 


** Subject to terms of contract being 
arranged.’’] — HONK YMAN v. MARRYATT, 
No. 416, ante. 


Lease ‘‘to be drawn by counsel.’’|— 
STURGION 2. PAINTER (1608), Noy, 128; 74 
£. R. 1092. 


Annotation :—Refd. Goodtitle d. Estwick v. Way (1787), 1 
Term Rep. 735. 


487b. 








501a. 


504a. 





511. Add. Annotations :-—Folld. Todd v. Jones 
Bros. (1930), 15 Tax Cas. 306. Refd. Chilling- 
worth v. Esche, [1924] 1 Ch. 97; Keppel v. 


Wheeler, [1927] 1 K. B. 577. 


5lia. —— -}—-During Mar. 1928, there were 
negotiations & detailed correspondence be- 
tween resp. co. & another co. who were pro- 
posing to purchase the business of ti DYES. COs, 
culminating in a letter dated Mar. 21, 1928, 
in which the prospective purchasers ind. cate dj 
that the terms contained in the correspond- 
ence, & as arranged at interviews between the. 
parties, were generally accepted ‘ subject to 
such terms being fully sct out in a formal 
contract or agreement, to be submitted to us 
& finally approved of.” On Mar. 20, 1928, 
two of the directors of resp. co. resigned & 
entered the service of the purchasers. On 
Mar. 30 resps. gave notice to thcir foreign 
agents terminating their engagements. The 
formal contract was dated Apr. 16, 1928 :--- 
Held: the correspondence did not constitute a 
contract.—Topp (H.M. I A ae OF TAXES) 
v. JONES Bros., Urp. (1930), 15 Tax Cas. 
396. 





§13a. 





‘* The usual public-house contract to 
be entered into.’’?J]—Lucas v. UALL, [1899] | 
W.N. 92. 


514. Add. Annotation :—Refd. Chillingworth v. 
- Esche (1923), 129 L. T. 808. 


581. Add. Annotation :—Refd. Chillingworth v. 
Esche, [1923] 1 Ch. dae 


et en a RR am TY en a ee ed 


them should be regarded as based 
pen Se co 80 bea upov.— 

OMINIO & STEEL Co. v. ih. 
(1320), 0}, 81 D. Te R. 609 ; 20 Exch. ©. H. 





see Ue er ee ee 


ae 
Held: 


rds * 
——.}--HaRicoanp Man- ! “° 


| 
a | 
cere v. Oona ae LUXMAN GOKHALE 
Gath, . 60 Ind. App. 25.—IND. 


———~.J—An option for sale 





ie as followe: “ The owners agree 


. 
a ES EE CL A erste ey 








2,000 cash & the balance at six per 
interest & half crop paymente, 
by agrcement to be drawn up 

the words “by agreemen to. be 
drawn up " had the same effeet as the 
subject to an agreement to be 
drawn up,” &, since the agreement was 
to be on the crop-payment plan, the 
ct. coud not supply the details neees- 
sary to complete it, & the option did 
not.of itself constitute an enforceable 


Vol. X1I.—Contract. Cases 487a—546b. 


584. Add. Annotation :—Refd. Ohillingworth v. 
Esche (1923), 129 L. T. 808. 
589a. ]}.—Pitf. wrote to deft. an offer 
to sell a house to her for a certain sum subject 
to certain unspecified covenants, & deft. 
signed at the foot this statement: ‘‘ I accept 
the above offer subject to contract.” The 
solrs. of both parties approved a draft formal 
contract, but deft. refused to execute it. In 
an action for specific performance :—-Held : 
the words ‘ subject to contract’ did not 
mean that deft. bound herself if the parties’ 
solrs. approved a formal contract, but meant, 
in the circumstances, ‘‘ subject to the execu- 
tion by the parties of a formal contract,” & 
therefore the action failed.—WILSON  v. 
BALFouR (1929), 45 T. L. R. 625. 
. Add. Annotations :—Apld. Chillingworth v. 
Esche, [1924] 1 Ch. 97; Lockett v. Norman- 
Wright (1924), 69 Sol. Jo. 125; Wilson v. 
Balfour (1920), 45 T. L. 13. 625. Refd. Nevile 
Reid v. I. R. Comrs. (1922), 12 Tax Cas. 545. 
540a. -}—An agreement subject to con- 
tract is merely in the stage of negotiation 
iat pas ae J.).---KEPPEL v. WHEELER, 
f1027]) K. B.577; 06L. J. K. B. 433; 136 
1. T. 208, O. A. 

avec eaton :-—Apld. Raymond ¢«. Wooten (1931), 47 T. LL. RR. 


545. Add. Annotations :---Consd. Chillingworth v. 
Esche, [1924] 1 Ch. 07. Apld. Lockett v. 
Norman-Wright (3924), 68 Sol. Jo. 125; 
Wilson v. Balfour (1929), 45 T. L. R. 625. 
Folld. ‘odd v. Jones Bros. (1980), 15 Tax 
Cas. 306. Refd. Nevile Reid v. I. R. Comrs. 
(1922), 12 Tas Cas. 545. 

‘* Subject to suitable agreements being 

arranged between your solicitor & mine.’’}— 

The words ‘ subject to suitable agreements 

being arranged between your solr, & mino ”’ 

are indistinguishable in their effect from such 
words as ‘‘subject to formal contract,” 

‘* subject to contract,” or ‘‘ subject to proper 

contract to be prepared by the vendor’s 

solr.,’’ & do not import a binding agreement 
between the parties, ——LOCKETT v. NORMAN- 

WRIGHT, [192 5] Ch. 66; 04 L. J. Ch. 123; 

132 1. T. 532 ; GY Sol. Jo. 125. 

‘* Subject to a proper contract to be 

prepared by the vendor’s solicttors.’’?}—By 

a ducument of July 10, 1922, the purchasers 

agreed to purchase certain freehold land & 

a nursery from the vendor “ subject to a 

proper contract to be prepared by the 

vendor's solrs.”’ & acknowledged having paid 
£240 ‘‘ as deposit & in part payment of the 
said purchase-moncy.” Completion was 
fixed for Nov. 2.) The purchasers signed the 

document & the vendor added & signed a 

receipt for the deposit confirming the sale. 

A proper contract was subsequently prepared 

by the vendor’s solrs., approved by the 

purchasers solr., peseouuet by thes vendor, & 


nr 
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546a. 





546b. 
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2 W. W. Th. 436.——-CAN. 

548 1. Solicitor to approve form 
of contract.}—An option agreomont 
provided that fn the event of the 
chaser deciding to accept the option 
by entering into an agreement to pur- 
chase the land, 
pore shall be on a form a 

y the vendor’s solr.” :~—-He 
execution of a furtber contract was not 
rar pagaenl ee to oe tote of an SE Oree 


a Po a 





“such agreement to 
D epprores 


e H. the option to purchase the | contract.—BOCALTYR », eis ae [1925] | able contract —Vir 
ased 4D. L. R. 9483; [1925] 3 Bayan (Al Berk 1 D. a R vie 
lant period of lease for $35 per re 8173 reveg. 19 Seek. L. R. 4173; [1925] | 11926} 3 W. tay i 785.—CA 
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© 


Cases 546b — 662. 


tendered to the purchasers for execution. 
The purchasers. however, refused to sign it, 
declined to proceed with the transaction, & 
claimed the return of the deposit :—Held: 
the document of July 10, 1922, was only 
conditional, & did not constitute a firm 
contract, & the purchasers were in the cir- 
cumstances entitled to recover the deposit.— 
CHILLINGWORTH v. ESCHE, [1924] 1 Ch. 97 ; 
129 L. T. 808; 40 T. L. R. 


94 L. J. Ch. 129 ; 

233 68 Sol. Jo. 80, C. A. 
Saagalions: -—Apld. Lockett v. 
Keppel v. Wheeler, (1927) 1 K. B 
546c. 





Lrp. 
L. di Jo. 504, 


555. Add. Annotation :—Retd. 


[1925] Ch. 264. 


563a. —-—.|—Guinprorp Trost, Lrp. v. PouL 
72 Sol. Jo. 171. 


567. Add. Annotation :—Distd. Hardie & Lane v. 
shilton, [1928] 2 K. B. 306. 

568. Add. Annotation :—Consd. Hardie & Lane v.. 
Chilton, [1928] 2 K. B. 306. 


& MARITCH (1928), 


PART SECT. 8, SUB-SECT. 1. 


555 ~—-—,. ]J—CoLt v. SUMNYR 
(1900), as. C. R. 379.—-CAN. 


565 —— .J— GRAHAM U. GRAHAM 
(Man.)- (1914), 27 W. L. R. 2633; 16 
D. L. R. 485.—CAN. 


555 xvi. —---.})—--Where a person 
seoks In obtaining another's signature 
to a printed form to inpose an oblisa- 
tion to pay for a service which for many 
years bad been furnished gratuitously, 
notice of the terms & conditions on 
which the latter is asked to sign the 
document. should bo given inj no un- 
certain language & in no uncertain way; 

the document {ia 60 printed & 
arranged that when read it gives the 
signer thereof the fimpression that. he 
is merely supplying Informution when 
as a mutter of fact it contains an 
obligation to pay money, &~ the 
signature is induced by that. iinpres- 
sion, the ct. will not enforee the 
obligation.-—INTERNATIONAL |= 'TRANS- 
FORTATION Co. v. WINNIPEG STORAGE, 
LTp., (1931) 2 W. W. It. 664.-- CAN. 


of, —-— Burden of proof.}—Itis never 
necossary to prove in the first instance 
that either party to a contract under- 
stood the legal effect of a term thereof: 
ifa party seeks to escape the liability 
imposed by a terimn of tho contract, he 
must adduce evidence to establish 
rounds of | oxcuse.——THORESON  ¥, 
ILAIRMORE ScnooL District Boarp 
OF TRUSTKHS, [1927] 1 D. L. Re 1178; 
eed 1 W. W. 1. 449; 22 Alta. L. R. 





p i. Fuilure to read ower 
iohale contracl.]—Where a purchaser af 
a large farm implement does not read 
Kine@lish, hey Implement Act, R.S.5S., 
1920 (c. 128), 8. 18, is not complied 
with unless the whole contract is read 
over & explained to hiin in his own 
language, even though he understands 
some KNuglish &, after the whole con- 
tract has been read to him in Eugtlish, 
thoso portione of it which be says he 
does vot understand In English are 
read over & oxplained to him in hie 
language, & he says he understands 
c pull GADVANCE RUMELY THREBHER 

Yorua eae 3D. L. R. 617; 
(1820) S.C. R. $97.—CAN. 


pil, —— -—— Nor st for reading 
over or explanation. }—I : & person who 


Norman-Wright, 
Ch. 56; Wilson v. Balfour (1929), et L. RR. 625. 
5 e 

‘* Formal contract to be signed in due 
course.”’|—-RONALD FRANKAU PRODUCTIONS, 
v. BELL (1927), 65 L. Jo. 33; 


Chillingworth v 
Esche (1923), 129 L. T. 808. 


559. Add. Annotation :—Refd. Berners v. Fleming, 


611. 
1925 

‘Reta, 

613. 


127. 


164 | 644, 


630. 
686. 
650. 


662, 


ENGLISH AND Empire Dicsst SUPPLEMENT. 


576. Add. Annotation :-—Refd. Brocklebank v. R., 
[1924] 1 K. B. 647. 


581. Add. Annotation :-—Distd. Hardie & Lane v. 
Chilton, [1928] 2 K. B. 306. 


587. Add. Annotation :—Refd. Jones v. Waring & 
Gillow, [1925] 2 K. B. 612. 


588. Add. Annotation :—Refd. Hardie & Lane v. 
Chilton, [1928] 2 K. B. 306. 


Add. Annotations :-—~Apld. Re Lloyds Bank, 
Bomze v. Bomze (1930), 47 T. L. R. 38. Refd. 
Shears v. Jones (1922), 128 L. T. 218. 


Add. Annotation :—As to (3) Apld. Inche 
Noriah v. Shaik Allie Bin Omar, [1929] A. C. 


After this case add ‘‘ See, also, FRAUDULENT 
& VOIDABLE CONVEYANCES, No. 834a.” 


Add. Annotation :—Consd. 
v. Shaik Allie Bin Omar, [1929] A. C. 127. 


Add. Annotation :—Consd. 
vw. Shaik Allie Bin Omar, [1929] A. C. 127. 


Add. Annotation :—Consd. Inche Noriah v. 
Shaik Allie Bin Omar, [1929] A. C. 127. 


Add. Annotation :—Folld. Re Lloyds Bank, 
Ltd., Bomze & Lederman v. Bomze, [1931] 
1 Ch. 289. 


Inche Noriah 


Inche Noriah 





cannot read a document signs it with- 
out requesting to have it read or 
explained to him & it is not read or 
oxplained he is bound by it, where, at 
least, there is no evidence that the 
other party knew that the Ilitcrate 
party was signing under a misunder- 
standing of its effect.--CANADIAN 
BANK OF COMMERCE vw. DEMBECK 
(Sask.), [1929] 4 D. L. RR. 220; 2 
W. W. it. 586.---CAN, 








p iii. Burden of proof.}-— 
Where a contract was drawn up by 
a magistrate, who was employed for 
that pul &, after being reduced 
to writing, it was read over to deft., 
who signed by his mark :—-//eld; the 
burden was upon deft. of establishing 
that the docwment was not his agree- 
mont.——-KEpDDY v. DAUREY (1913), 47 

. S&S R. 229; 12 D. I. R. G21; 13 
XK. 7 ht. 163.—CAN. 


——-——- ———, J-—- MILLAR v. ELLARD, 
user 2D. L. R. 102.—CAN., 


p Vv. iain 
SCHOFIELD ¥v. 
Gr. 568.— CAN. 


564 i. —— Contract of sale silent as to 
time & mode of payment. )—Defts. hav- 
ing ratified by telogram a contract made 
by their agents, afterwards attempted 
to repudiate it on the ground of an 
alleged variation in the terma of the 
bought note as to the time of delivery. 
Defts.’ lotter of repudiation to their 
agents attempted to impose termr as 
to tho time for payment as a condition 
of accepting the alleged variation :-— 
Heid; the contract was completo not- 
withstanding that the particular mode 
or time of payment was not stated. 


Partly intoxicated.) —- 
TUMMONDS (1858), 6 


—CAMPBELL v. MANLER Ate 43 
O.L. ht. 395; 14 O. W. N. 348; affd., 
15 O. W. N. 339.—CAN. 


PART III. Pee 3, eee ere eal 





b .-j}-—An saresniciit to pay a 
debt "made by a debtor while under 
arrest on a capias previously issued for 
suid debt, will not be cancelled for 
duress when the arrest was not illegal 
& the bare fact of the arrest was the 
only evidence of duress..-THOMPSON v. 
SCHNEIDER, [1929] 1 D. L. R. 989; 
60 N. 8. R. 329.——CAN. 


6 


PART Ill. Seer ry SUB-SECT. 2.— 
- (a). 


699 i. Contract voidable.J— An agree- 
ment in writing by a wife to the provi-. 
sious Of her husband's will in Weu of the 
statutory provisions :—Jlcld: to have 
been obtaincd by duress & not a bar 
to her application for relief under 
Devolution of Estates Act. 1920, «. 24. 
—-Re BURSAW'S re ATH, 11924] 3 
W. W. R. 807.—CAN. 

699 ii. ——.]--- Pn v. 
(1899), 298. C. R. 498.—CAN. 


PART Il. sacl ea aed 3.— 
- (a). 

611 via. ———.J—RAGHUNATH Pra- 
BAD mn, SaARJU PRASAD (1923), L. R. 
51 Ind. App. 101.—IND. 

r i. ——-.].--Where by reason of 
‘lis confidential relationship existing 
between plitf. & deft. & the influence 
he was able to exert over her by 
asserting knowledge of matters which 
he alleged cowd be used to her 
prejueie. which at the trial he admitted 
1ad no existence, he was enabled to 

rocure frown pitf. nn excessive amount 
or services perfomned, which was paid 
by her even after she had obtained 
independent advice, pltf. was held 
cntitled to recover the same back, less 
a reasonable amount for the services 
performed.—D1snkEr v. CLARRIS (1894), 
25 a kh. 493.—CAN. 
——.} Re WHITE, KERSTON v. 
any (1876), 24 Gr. 224.—CAN. 


PART III. se RS SUB-SECT. $.-— 


RHIND 





a i. -}~An aged woman asked 
her son to inquire into the state of her 
property. his report thereon she 
was induced © make a*transfer of the 
property to him & a daughter :—Held: 

he mother was clearly capable of fully 
understanding what she was doing, 
& there was no undue influence or 
misrepresentation, & proof of inde- 
pendent advice was unnecessary to 
suppart the dced.--Wkrik v. WEIR 
(B. C.), (1920] 3 W. W. lt. 725.—CAN. 


PART Ill. SECT. 3, SUB-SECT. 3.— 
A. (b) ili. 


80. _Donatio mortis causa to parish 
“alia. }—Bo Ke v. WALKER 
(N. B. ae (1928) 4 D. L. R. 630.— CAN. 


696 i. Onus on parly alleying~- Unless 
transaction prima facie unconscionable. } 
—RAGHUNATH 


668. Add. Annotation :—Folld. Re Lloyds Bank, 


Ltd., Bomze & Lederman v. Bomze, 


1 Ch. 289. pete 


664. Add. Annotation :—Folld. Re Lloyds Bank, 


Ltd., Bonze & Lederman v. Bomze, [1931] 


folds 
KABAD 0. SARJU | ander Indian 


Secretary of State, the contract sued. 
upon was ultra vires & could not be 
enforced agatnst the latter. 
Contract Act, a. 


Vol. XIL—Contract. Cases 663—756a. 


were entitled to judgment for £1,000, half 
of the £2,000.—-Re Lioyps BANK, ItD., 
BomzEe & LEDERMAN v. Bomzek, [1931] 1 Ch. 
289; 100 L. J. Ch. 45; 144 L. T. 2763 47 
T. L. RR. 38. 








1 Ch. 289. 698. After this case add “ See, also, FRAUDULENT 
664a. General rule.J—An agreement of May 6, & VOLDABLE CONVEYANCES, No. 834a.”’ 
1929, between B. & L., who were betrothed, | 717. Add. Annotation :—Consd. Inche Noriah 
Provicee thee er has Sa ata bank, v Shaik Allio Bin Omar, [1929] A. O. 127. 
in her own name . 8, the 4, : | ey 
be re-deposited pon oa a 739. Add. Annotation :—Consd. Pontypridd Grdne. 
current account in their joint names, & to be v. Drew (1926), 00 J. P. 169. 
used in paying off a mtge. on B.’s premises | 741. Add. Annotation :-—Refd. Albemarle Supply 
7 in buying him ea Pos amount of Co. v. Hind, [1928] 1 K. B. 307. 
e mtge. was stated to be about £1,200. 
The agreement had been drawn up on the ese Guardian mamenag! shette pelt pauper. 
instructions of L.’s brother, who had pro: | Bee ian ee ee ae 
vided the £400 as her dowry. Despite the by way of ordinary poor relief have no righ 
terms of the agreement, sums were withdrawn to recover from the pauper the roasonable 
before the marriage whieli (oak 1 ins a value of the goods so supplied.— PONTYPRIDD 
June 16. On May 15 B. & L. withdrew UNION te DEW 1021) ee 2 eis ao 
£1,000, with which the practice was bought, eae is be a ete oF ue ares feck I 4 
& on June 5 they withdrew £2,350. They (Ghia A ee 
also withdrew other sums at later dates. es ee a 
B. had the money, & L. signed documents See, further, Poor Law. 
authorising ‘he withdrawals. The marriage | 745, Add. Annotation :--Refd. Winkworth vv. 
ha praedt v, & the parties separated on Raven, [1931] 1 K. B. 662. 
Sept. 27. There was then only the sum of on ; 
£150 in the joint account, B. having had | 747- Add. Annotation :-—-Refd. Brandt »v. Liver- 
£3,850. At the date of the agreement he pool, Brazil & ver lato Steam Navigation 
owed £2,000 to his bank secured by charge Co., [1024] 1 K. B. 675. 
on his premises. a fact which he had not tuld | 748. Add. Annotation :--Refd. Rederiakt. Trans. 
L.’s brother. In an action by L. & her atlantic v. Compagnie Francaise dea Phos- 
oe Stans the niger psa erry phates de l’Oceanie (1926), 136 L. T. 619. 
asking that the agreement o ay 6, 1929, : Bic om 
should be set aside or rectified, on the ground 750. ga a Cogent} eee wn o. Dagen 
that L. was induced by B.’s undno influence Saati ope Gace ine suk 
to sign the documents authorisine che with- | 755a. -}—-Covenant for 2s, for copying every 
drawals :---Held : the agreement must stand, quire of paper. Breach that he copied four 
but the doctrine of Huguenin v. s'uscley, quires & three sheets, for which 88. 3d. was 
No. 611, applies to the relation between due. And that there could be no opportion- 
persons engaged to be married ; it had not ment, for the covenant was to allow him 2s, 
been established that the sumn of £2,000, a quire, but net pro rata. If he had averred 
part of the £2,350, withdrawn from the Joint 3d. to be the usual fees for copying three 
account, was a proper gift to deft. ; & pitts. sheets he might have helped himself. 
PART III. SECT. 3, SUB-SECT. 3.—B. | into contracta on behalf, of the | PART Il. SECT. 4, SUB-SECT. 2.-~—-C., 


u i. Contract to dig: well. j-— 
When a party contracts to bore a well, 
with a proviso that he is to be paid a 


Coated 


However, 
70, 


i (1923), L. R. 51 Ind. App. 101, 


PART III. ara iene ee 3.-- 


715 {. Principles on which relief 
granted.J—UNbdrRWOOD v. Cox (191%), 
21 0. W. R. 7473; 3 0. WL. N. 1112; 
26 0. L. HK. 303.—CAN. 


7122 4. Transaction voidable.|-—-CoLr 
2 ee (1911), 1 W. W. BR. 314.— 


122 fi, ——_.}+-ERWIN v. SNELGROVE 
(Ont.), {1927} 4 D. L. R. 1028.— CAN. 


PART III. SECT. 4, SUB-SECT. 1. 


741 xii. -/—KILBORN 1. 
FORESTER (1831), 1 Dra. 344.— CAN. 


741 xiii. ——.}-—-Pitf. having 
entered into a contract for the supply 
of horses’ food with the Officer Com- 
manding the depot of a cavalry 
regiment sued the Secretary of State 
for the balance due to him under the 
contract :—Held: an Officer (Com- 
manding a depot, not being one of the 
officers authorised by the Governor- 
General in Council under Government 
of India Act, 1915, s. 30 (2), to enter 


cee te 





Itf., having lawfully supplied foods 
or the horses belonging to the Secre- 
tary of State, pot Intending to do so 
gratuitously the latter having 
enjoyed the benefit thereof, wus 
entitled to compensation. 

Seet.. 70 of the Contract Act, although 
founded on English law, must be 
interpreted according to ite clear & 
explicit terms & not in reference to the 
provisions of Eugileh law relating to 
the matter. The sect. ls much wider 
than the English law & goes beyond ft. 
—SECKETARY OF STATE v. SARIN & Co, 
(1929), 1. L. R. 11 Lah. 375.-- IND, 


744 i. From circumstancea.}--~ 
Rick wv. BURCKRARDT (1925), 36 
B. C. R. 161.—CAN. 





744 il, --— 


‘ ——,}—-NORTHERN Ty, 
Co. v. LISTER (1867), 27 
CAN. 


U. C. Rk. 57.— 





7147 ii. --—— .j—Held : an agree- 
ment by a co. to repurchase shares was 
establiehed, as the conduct of the co. 
was quite inconsivtent with any other 
rep3on than that it inteaded & agreed 
t® repurchase the shares.—CLARKE ». 
Lanos & HKoppis, Lrp. (1926), 37 
B. Cc. R. 77.—CAN. 


7 


| 
| 


peony of the price if It In a dry 
role, there is an Lboplted promise to go 
the distauce his machinery will bore, 
S if because of a rock he docs not yo 
that distance it is not a’ dry hole," & 
he ds not eulitled to payment.-—- 
WINKLER & Manrin vo. Herron, [1920) 
2W.W. #K. 982: 13 Sask. L. RR. 335.—- 
CAN. 


ull, —-—~- --—~-.)-- Where a hole is 
caving In & rendering it dangerous 
for bim to work, & a well-digger 
abandons the work without having 
obtaincd water & withont having gone 
to the full cay of his machine, be 
In not ontitled to payment for the 
work already performoud. A well-digyzer 
knowa, & murt beheld to have assumed, 
thes risks when he has pot In his 
contract protected himself against 
wich contingencles..--BAVIDAN v. Lar: 


LANTE, [1924] 3 D. L. KR. 1080; 2 
W. W. BR. 1222.—CAN., 
fii. -—— Contract for removal of 


u 
night soil--—-Speciul provisions as to 
cleansing. J—Held: the contract was 
one entire contract & every provision 
io it for strict cleanliness & disinfection 
was of the very essonce & nature of the 
contract.—- HUNTER vu. WEAT MAITLAND 
MUNICIPAL Councin (1923), 23 8S. R. 
N. Ss. W. 420.—-AUS. 


Cases 755a—837b. ENGLISH AND Empree Diarst SupPpLEMENT. 


759. 


769. 


772. 
775. 
793. 
801. 
803. 


810. 


819. 


NEEDLER v. GUEST (1647), Aleyn. 9; Sty. | 768. Add. Annotation :—Generally, Refd. Meyrick 


12; 82 E. R. 886. 


Add. Annotation :—Refd. Pockney v. Atkin- 
son (1929), 142 L. T. 135. 


v. Dyson (1925), 41 T. L. R. 368. 


766. Add. Annotation :—Refd. Importers Co. v. 
Westminster Bank, [1927] 1 


. B. 869. 


Part IV.—The Statute of Frauds. 


Add. Annotation:—Refd. Franco-British 
Ship Store Co. v. Compagnie des Chargeurs 
Francaise (1926), 42 T. L. R. 735. 


Add. Annotation :—Refd. Monnickendam v. 
Leanse (1923), 89 T. L. R. 445. 


Add. Annotation :—Refd. Newman v. Slade, 
[1926] 2 K. B. 328. 


Add. Annotation :—Expld. Scott v. Pattison, 
[1923] 2 K. B. 723. 


Add. Annotation :—Refd. Re Savile Settled 
Estates, Savile v. Savile, [1931] 2 Ch. 210. 
Add. Annotations :-—-Aa to (1) Refd. Lewis v. 
Cammell, Laird & Co. (1929), 22 B. W. C. C. 
410; Smith vw. Union Castle 8.8. Co. (1931), 
24 BL. W.C. C, 71. 

Add. Annotations :—As to (3) Consd. Re A- 
Bankruptcy Notice, [1924] 2 Ch. 76. Refd. 
Rawlinson v. Ames (1924), 69 Sol. Jo. 142 ; 
Ariff v. Rai Jadunath Majumdar Bahadur 
(1931), 47 T. L. R. 238. 

Add. Annotation :—As to (}) Refd. Agricultural 


Wholesale Soc. v. Biddulph & District 
Agricultural Soc., [1925] Ch. 769. 





887a. ----- Goodwill & stock-in-trade included -— 


ere eee 


PART III. SECT. 4, SUB-SECT. 2,.—D. 


6 i. —— 
[1925] 3 D. 
ofl. 
farm in consideration of father promising 
to devise farm.|—Held: 
having prevented the son from. per- 


Entire.]|—Deft. orally agreed to buy from 


~ ee eee ~- De a ee meme eee ew a ne ne 


Frauds 


.}-—-ANDEKSON v. MCINTYRE, 
2 It. 948,—CAN. 


Agreement to live on & work 





sq 





the father 


was wunnecess 
CAN. 


‘ Whether statute bar to action 
for dissolution of partnersh 
vy. Hou; [1928] 1 W. W. 
B.C. lt. 425.—CAN. 


taupe 


pltfs.. who were: the exors. of a deceased 
merchant, the business carried on at a 
named address, including the goodwill, stock 
in trade, & an interest in the premises, but 
he failed to carry out his agreement. In an 
action for damages’ deft. pleaded that the 
contract related to an interest in land & that 
by Law of Property Act, 1925 (c. 20), s. 40 (1), 
it could not be enforced against him as there 
was no written evidence of it. Pltfs. con- 
tended in answer that there had been part 
performance by them in looking after the 
premises and keeping the staff together until 
the defendant should take possession :— 
Held: that part of the contract which related 
to the goodwill, etc., was not severable from 
the part which dealt with taking over the 
premises, & that there was no part per- 
formance sufficient to take the case out of 
the statute, & the action failed.—HAwkKEs- 
WORTH v. TURNER (1930), 46 T. L. R. 389. 





Contract to construct road over land— 
Divisible.|—An estate co., by their agent, 
orally promised an intending purchaser of 
a building plot that a road, marked on a 
plan shown to hin & giving. access to the 


RR i a 





an ere oT Le as 





—CYR wv. 812 i 





: To commence on following 
day.|-—A contract to serve for one year, 
the service to commence on the day 
next after that on which the contract. 
is made, is not a contract not to be 
verformed within a yoar within Stat. 
rauds, 8. 4.—BELLER vv. KLorTz 


480; 39 


forming the work contracted for & 
discharged hiro from service, the son 
was entitled to recover on a quantum 
meruit for the work done by him & 
money & materials furnished.—REN- 
TON v. RENTON (1925), 52 N. B. R. 
856.—CAN, 


PART ITI. SECT. 5, SUB-SEOCT. 2. 


h i. —--— Agreement to accept land in 
satisfaction of debt.)}—Held: binding, 
though not in writing.—-FLEMING v. 
DuNCAN (1870), 17 Gr. 76.— CAN. 

h ii. —-—— Agreement to share com- 
mission.j—-fHeld: Alberta Statutes, 
1906 (ec. 27), not OP ee geen 
vw. FLATTER (1914), 27 W. LL. R. 983 16 
D.L. R. 78; 8 Alta. L. R. 21.-—CAN. 

h iii, S. P. Karrarn v. SCHUBERT 
, pe 29 W. L. RR. 540; 7 W. WwW. RR. 

89; 8 Alta. L. R. 21; 19 DL. R. 

804.—CAN. 


PART IV. SECT. 1, SUB-SECT. 5.—A. 


770 i. Partnership agreement.|—A 
coutract for a partnership to last longer 
than a year is within Stat. Frauds.— 
HorrMan et. COHEN (Man.) (1914), 27 
W. L. R. 127.—-CAN, 


sp. Agreement to be performed ore 
fixed date — Fixed date more n 


one year from agreement—HKffect of 
renewuxils.}——-In 1921 deft. promised to 
later than 


marry pice at a date no 
May, 1923. The promise was renewed 
from time to time up to May, 1923 :-— 
Held: the contract was one to be 
performed within a yoar, & a memo- 


randum in to satisfy Stat. 


PART IV. SECT. 1, SUB-SECT. 5.—- 
B. (a). 


793 ii. Agreement for maintenance of 
parent—For indefinite pad ck }—Masters 
& Servants Act, R. 8S. 5S., 1920, 8s. 2 
provides that a contract of person 
sorvice for a period of more than one 
year shall be signed by the contracting 
parties ; &. since a contract of bire of 
personal services during a lifetime is 
one which prim: facie ig not to be per- 
formed within a year, a contract by 
which a father & mother agreed in 
consideration of maintenance to work 
for their children as Jong as the parents 
should live & their health continue, 
but which was not signed by the father 
was void & po answer to the father’s 
claim to financial support as a “ de- 
pendent ’” under Parents Maintenance 
Act.—STE. MARIK v. STE. MARIE 
(Sask.), [1929) 4 D. L. R. 1076; 1 
W. W. K. 890.—CAN. 

st. dgreement for partnership — 
For indefinite period.}—A written con- 
tract, which provides for the con- 
tinnance of a partnership from its date 
until dissolved by mutual consent, 
unless previously determined by a 
specified notice, Ia not an agrecwent 
that is not to be performed within the 
space of one year from the making 
within Instruments Act, 1915, 6. 228.-— 
GIBB t. SELL, [1922] V. L. R. 561; 28 
Argos L. R. 305 3 44 A. L. We 1— 
AUS. 


PART IV. SECT. 1, SUB-SECT. 5.—C. 


.S. iP. cKSON ve. Jacqurs | 170; 16 Sask. 
5 P98 ia |W. W. R. 1281.—© : 


806 i 
(1871), 31 U. ©. R. 141.—CAN. 


8 


(Sask.), [L917] 1 W. W. KR. 585.—CAN, 


820 ii. .}--A contract for 
service, under which deft. {s to receive 
** $700 a year, to be increased per year 
until it reaches $1,000,” is a contract 
not to be performed within a year 
within Stat. Frauds.—FAIRGRIEVE v. 
A (1896), 40 N. 3. R. 215.— 











823 ii. Share-milking agree- 
ment—-Commencement termination 
not stated.jJ—Held: the contract was 
one for services not to be performed 
within one ycar from the makiug 
thereof, & therefore came within the 
atutute.— HALL vo. GOLDSTONE, (1923] 
N. Z L. R. 916.—N.Z. 


PART IV. SECT. 1, SUB-SECT. 7. 


838 i. Promise to pay debt af another 
—Subsequent credit given to guarantor 
as principal debtor—Not entire.}— 
licld : asa to goods supplied before the 
alleged promise, the pragise was one 
to answer for the debt of another & 
under Stat. Frauds was unenforceable 
because of the absence of a memo- 
randum in writing to support it; but 
as to goods supplicd subsequently 
although the account was continued 
iu the buyer’s name, it was established 
that the surety became the prin- 
a debtor & the goods were sup- 
pHed on his account, & no memo- 
randum in writing was required to 
enforce the claimn.—BATEMAN & MatTt- 
THRWs v. SPENCER, [1923] 4 D. L. HR. 
L. R. 474; [1923] 1 


plot, would be constructed by them & be 
ready for use within a reasonable time. 
Relying on this promise, the purchaser 
entered into a written agreement to purchase, 
& the plot was duly conveyed to him. The 
co. did not construct the road within a 
reasonable time, or at all, & the purchaser 
brought an action claiming damages for 
breach of contract :—Held: a promise to 
construct a road, apart from any conveyance 
of the land over which it was intended to run, 
was not a “contract for the sale or other 
disposition of land or any interest in Jand,” 
& consequently an action would lie upon it, 
although it was oral, without infringing Law 
of Property Act, 1925 (c. 20), s. 40 (1).-— 
JAMESON v. KINMELL Bay LAND Co., Lrp. 
(1931), 47 T. L. R. 5938, ©. A. 

840. Add. Annotations :—Consd. Jacobs v. Batavia 
& General Plantations Trust, (1924] 1 Ch. 
287. Refd. Michael v. Phillips (1923), 180 
L. T. 142. 

841. Add. Annotations :—-Consd. Jacobs rv. Batavia 
& General Plantations Trust, (1924] 1 Ch. 
287. Folld. Jameson v. Kinmell Bay Land 
Jo. (1931), 47 'T. L. R. 503. Refd. Michael 
v. Phillips (:923), 130 LL. T. 142. 

844. Add. Annolotions :— Refd. Micbael v. Phillips 
(1923), 180 L. T. 142; Hawkesworth v. Turner 
(1930), 46 T. L. R. 3389. 

845. Annotations :—For ‘“ Refd. Heilbut, Symons 

v. Buckleton, [1913] A. C. 30,’’ read * Dbtd. 
Heilbut, Symons v. Buckleton, [1913] A. C. 
30.” , 
Add. Annotations :—Consd. Jameson wv. Kin- 
mell Bay Land Co. (1931), 47 JT. Ia R. 410; 
Miller v. Cannon Uill Estates, Ltd, [Loot] 
2K.B.113. Refd. Collins v. ifuy kins, [1923] 
2K. B. 617. 

845a. ——- Parol warranty to let for certain pur- 
poses. |-—-Pitf., in an action for damayes for 
breach of warranty in connection with tie 
letting to him of certain premises, alleged 
that as a basis of negotiations which cul- 
minated in an agreement in writing whereby 
defts. agreed to let & plitf. azreed to take the 
premises in question, defts. verbally war- 


ranted to let the premises fer dancing 
purposes. Defts bad no power to Ict the 


premises for such purposes without the con- 
rent of the superior landlord, & such consent 
was never in fact obtained. PItf. took pos- 
session under the agreement & expended con- 
siderable sums in alterations, & now claimed 
to recover the amount of such expenses less 
the sums received by him during his pos- 
session of the premises. There was uo 
fraudulent misrepresentation :—Held: ptf. 
had failed to establish the alleged parol 
agreement, & even if the evidence had 
established that before the contract was 
entered into pltf. had asked whether the 
premises could be let for dancing & had been 
answered in the affirmative, it would only 
have been evidence as to the subject-matter 
of the contract & could not control, vary, or 
add to the terms of the written contract.—— 
CRAWFORD v. WHITE CiTY RINK (NEWCASTLE- 
ON-TYNE), Lrp. (1913), 20 T. L. R. 318 3 57 
-Sol. Jo. 8357; 77 J. P. Jo. 111. 


writing & then decren specific per- 
formance of it as reformed.—SWrITZEH 
eee (1923), 54 0. L. R. 70.— 


PART IV. SECT. 2, SUB-SECT. 3.—A. 


900a i. Contract rectified ty court.) 
—As against a defence of Stat. Franda, 
the ct. has no power to reform a 


A A A 


nner ss mechan te om ane, 





sa. Order in Council.J—-Jleld: an 


9 


Vol; XI—Contract. Cases 887b—900a.. 


—— Implied warranties.]-—~ See, generally, 
PepEcey & TENANT, Vol. XXXI., pp. 176- 


859. ddd. Annotation :—Apld. "Farr 
Messers (1927), 44 T. L. R. 48. 


859a. What amounts to—Reconstitution of 
action.|—-Defts. on Jan. 9, 1924, agreed to 
sell a quantity of wood to a partnership 
firm. the firm, being in financial difficulties, 
formed a limited co., & duly notifled defts. 
On July 9 it was orally agreed that the new 
co. should give defts. a cheque & three bills 
in respect of the indebtedness of the old 
firm, & that defts. should supply to the new 
co. the goods sold under the contract of 
Jan. 9, & accept the new co. as buyers of 
the goods. The new co. subsequently gave 
to defts. the cheque & three bills, but defts. 
did not deliver the goods under the contract 
of Jan. 9 to the new co. The two partners 
in the old firm then brought an action 
against defts. for breach of the contract of 
Jan.9. Tothat action defts. be in a defence 
signed by counsel in which they pleaded, in 
par. 3, that it had been agreed by the con- 
tract of July 9 that the new co. should give 
defts. on the following Monday a cheque & 
three drafts, & that defts. would supply to 
the new co. instead of to the old firm the goods 
sold under the contract of Jan. 9, & accept 
that co. as buyers of the goods. The plead- 
ings were then muaended & the action was 
reconstituted, the partners in the old firm 
being struck out & the new co. substituted 
as pltfs., & the cause of action was stated 
to be a breach of the agreement of July 9. 
Defts. then amended their defence & relied 
upon Sale of Goods Act, 1898 (c. 71), 5. 4, 
as a defence to that ancoaded action +—~Held : 
(1) par. 3 of the original unamended defence 
which was signed by counsel constituted a 
sufficient note or memorandum in writing 
of the contract signed by an agent of the 
party to be charged to satisfy the above 
sect., inasmuch as (2) the new departure 
with regard tu the parties & the cause of 
action when the action was reconstituted 
must be treated as the commencement of 
the action within the rule in Lucas vy, Dixon, 


Smith v. 





No. 859, ante.--Farn, Smrra & Co. »v. 
MeEssiers, Lrp., (1928] 1 K. B. 397; 97 


I. J. K. B. 1263 1388 L. TT. 154; 44'T. LR. 
48: 72 Sol. Jo. 145 83 Com. Cas, 10). 


Add. Annotation :--Refd. Re A Bankruptcy 
Notice, [1924] 2 Ch. 76. 


Add. Annotation :-—-As to (2) Refd. 
worth v. Msche (1923), 129 L, ‘EF. 80 


. Add. Annotation :—Distd. McDonald v. Nash, 
(1924] A. C. 625. 


Add. Annotations :--Consd. National 
Corpn. v. Bernardi, Bernardi v. National 
Sales Corpn., [1931] 2 K. HK. 188. Refd. 
McDonald v, Nash, [1924] A. C. 625. 


Add. Annotation :—Consd. Farr, Smith v. 
Messers (1927), 44 T. L. RR. 48. 


900a. ——--.]—-Farr, Suitu & Co. v. MmsseEers, 
Irp., No. 859a, ante. 


862. 


888. nilling- 


Sales 


900. 


Order in Council ought to be regarded 
as a sufficient expression fn writing of 
an agreement to pay on the part of 
the Crown.— Lamaren & Co. vw. R., 
{1923} Exch. C. R. 174.—CAN. 


.Cases 900b—1027a. JINGLISH AND Empire Diaest SUPPLEMENT. 


900b. Contract rectified by court—-On ground of 


914. 


mistake.}—Where owing to a mistake com- 
mon to both parties to a contract in writing 
it does not express the true bargain between 
the parties, the ct. in England has jurisdic- 
tion, since Jud. Act, 1873 (c. 66), to rectify 
the contract & to order specific performance 
of it as rectified, although apart from the 
rectified contract there is no memorandum 
to satisfy Stat. Frauds.—U.S.A. v. MOTOR 
Trucks, Lrp., [1924] A. C. 196; 93 L. J. 
P.C.46; 180 L. T. 129; 39 7. L. R. 723, P. C. 


Add. Annotation :—Consd. Cohen v. Roche 
(1926), 95 L. J. K. B. 9465. 


923a. Agreement to remain in force so long as 


924. 


another agreement continued. |—Defts. agreed 
in writing to purchase from pltfs. all the 
stores that they required in the United 
Kingdom for their vessels, pltfs.’ profits on 
the net price invoiced by the manufacturers 
to pltfis. to be discussed every six months, & 
the agreement was to remain in force as 
long as another agreement between a third 
co. & defts. continued. This other agree- 
ment had been previously made on the same 
day, but it was not signed till the following 
day, & it was to remain in force for ten years 
unless certain payments were sooner made. 
After observing the agreement with pitfs. 
for five months defts. repudiated it :—Held : 
the two agreements werc sufficiently con- 
nected to enable the seco:.d to be read with 
the first, & Stat. {frauds did not prevent 
pltfs. from contending that the first agree- 
ment was to last for ten years.—FRANCO- 
Britisi Stipe Srore Co., Lrp. v. COMPAGNIE 
De CHARGEURS FRANCAISE (1926), 42 T. L. R. 
35. 


Add. Annotation :—Refd. Franco-Lritish Ship 
Store Co. v. Compagnie des Chargeurs 
Francaise (1926), 42 'T. L. R. 735. 


930. 


933. 


956. 


980. 


983. 


995. 


999. 


Add. Annotation :—Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 9465. 
Add. Annotation :—Refd. Cohen v. Roche 


(1926), 95 L. J. K. B. 945. 


Add. Annotation :—Refd. Reading Trust vt. 
Spero (1929), 46 T. L. R. 117. 


Add. Annotation :—Consd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 


Add. Annotation :—As to (2) Refd. Chilliny- 
worth v. Esche (1923), 129 L. T. 808. 


Add. Annotation :—-Apld. Re Howden & 
Hyslop’s Contract, [1928] Ch. 479. 


Add. Annotations :—As to (2) Apld. Chilling- 
worth v. Esche, [1923] 1 Ch. 576. Folld. 
Monnickendam v. Leanse (1923), 39 T. L. R. 
445. Generally, Refd. Bernard v. Williams 
(1928), 189 L. T. 22. 


1002. Add. Annotation :—Refd. Chillingworth v. 


Esche (1923), 129 L. T. 808. 


1017. Add. Annotation :—Refd. Dominion Press 


v. Customs & Excise Minister, [1928] A. C. 
340. 


'1022a, ——.]—On Nov. 21, 10918, pltf. paid deft. 


£10 & received the following receipt: ‘‘ Re- 
ceived of Mr. A. £10 on account of house 
being sold for £500 from Mr. N. Possession 
to be taken in six weeks after date.’’ Pitf. 
proved that on Nov. 21, 1918, before signing 
the receipt deft. verbally agreed to sell him 
his house & residence, N. Lodge, for £500 
with possession in six weeks, & that the £10 
was paid as a deposit on account of the 
purchase-money :—Held: the receipt was a 
sufficient memorandum of the verbal con- 
tract.— AUERBACH v. NELSON, [1919] 2 Ch. 
383; 88 L. J. Ch. 493; 122 L. T. 90; 35 
T. LL. R. 655 ; 63 Sol. Jo. 683. 


1027a. —-—.|—Howarnp v. OKEOVER (1778), 3 


Swan. 482; 36 KE, R. 933. 


Oe ed 
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PART IV. SECT. 2, SUB-SECT. 3.—-B. 


sb. Contract not absolutcly recog: 
nised-—.Alleged variation of lerms,)— 
Doeft.’s agents in A., on Oot. 14, 1914, 
telegraphed to deft.” in business in 
O., that they had sold to pltfs. a car- 
load of apples for shipment on opening 


of navigation. On Oct. 16, doft. 
answered accepting. On that day the 
agents sent deft. a bought note, 


stating tho terins of contract as in the 
tologram, with additions. On Oct, 20, 
deft. wrote to the agents: “J will 
return contract, as I find you have 
worded contract ‘opening of naviga- 
tion 19015.’ I will not accept contract 
on those torins unlesa they will pay 
for the goods when packoid ” :—Held: 
if tho terms of the coutract had not 
sniNelontly appeared by the telegrams 
& the bought note, tho letter of Oct. 20 
would have supplicd a sufficiont memo- 
farts to satisfy Stat. Frauds, 
“art h it contained a repudiation 
of the contract.—CAMPRELL vt. MAHLER 
(1919), 43 Oj. L. R. 395; 14 0. WN. 
348; affd., 15 O. W. N. 339.-——CAN. 


PART sida 2, SUB-SECT. 3.— 
a). 


9335. Leiter referring to previous 
correspondence—Contract constructively 
assented to therein.}—Vendor’s solr. 
wrote to purchascr’s solr. : ** B. informs 
mo that he har agreed with HR. for the 
sale to him of his holding in fce- 
simple for £10,000. Under those 
circumstances wo think it would be 
possible to reasonably limit the title.” 


3 


Seed eee 


The next day purchaser's solr., in 
acknowledging the letter, stated: 
“The simplo agreement arrived at 
horein A pe in the first part. of your 
letter, & I suggest that we can dispense 
with any urther agreement ” :— 
Held: the latter letter constituted a 
note or memorandum sufficient to 
satisfy Stat. Frauds, although the 
writer had no intention to sign one.— 
YLONCURRY (LORD) tv. LAFFAN, [1924] 
l I. R. 78.—IR. 


PART IV. SECT. 2, SUB-SECT. 38.— 
C. (b). 


fi. ——— From purchaser to pariner— 
Stating terms of pnurchase.j—In an 
action against U., claiming damages 
for breach of contract) to purchase 
bonds, a telegram from D. to his partner 
was produced saying, ‘‘1 absolutely 
bought them yesterday after our phone 
conversation, they agreeing to our 
terms "' :—Held: parol evidence was 
properly received to show that terms 
had been stated by D., over his signa- 
ture, that they were the only temnus & 
were those referred to in the telegram, 
the two constituted a sufficient 
memorandum within Stat. Frauds.— 
Doran v. MCKINNON (19186), 538. C. R. 
600.—CAN. 


PART IV. SECT. 2, SUB-SECT. 4.— 
A. (a). 

9711. General rule.J—A writing is 

not sufficient to make a contract of 

urchase of land comply with Stat. 

frauds unicss the parties to the con- 


10 








tract are specified in the writing, 
oither nomijnally or by description or 
reference, & in such a manner that 
there can be no fair or reasonable 
dispute as to thoir identity. <A letter 
signed by a purchaser, addressed to 
persons who are the vendor's agents, but 
not mentioning the vendor, & there 
being nothing creating a contract 
binding upon the agents personally, 
is not sufficient to make a. contract 
enforceable against purchaser under 
Stat. Frauds.—MAaHLER tv. BARKER, 
{1924) 3 D. L. R. 292; 2 W. WwW. 
796: 34 B.C. R. 136.—CAN. 


PART IV. SECT. 2, SUB-SECT. 4.— 
B. (b). 


1027 ii. Admission of existence 
of contract.}—Vendor’s solr. wrote to 
purchaser's solr.: ‘* B. informs me 
that he has agreed with R. for the sale 
to him of his holding in foc-simple for 
£10,000. Under these circumstances 
we think it would be possible to 
reasonably limit the title’’ The next 
day purchaser’s solr. in acknowledging 
the letter, stated : ‘* The simple agree- 
ment arrived at herein appvars in the 
first part of your letter, I suggest 
that we can dispense with any further 
agreement ’’:—Held>: this letter con- 
stituted u note or memorandum signed 
by purchaser’s agent sufficieat§ to 
satisfy Stat. Frauds, although be had 
not been specifically authorised to 
sign such a memorandum, & in writing 
the letter bad no intention to sign one. 
—CLONCURRY (LORD) v. LAFFAN, 
(1924) 11. R. 78.—IR. 





Vol. XII.—Contract. Cases 1081 1213a. 


1172. Add. Annotation :—Refd. Farr, Smith v. 
Messers, [1928] 1 K. B. 397. 


1176. Add. Annotations :-—As to (1) Consd. Re A 
Bankruptcy Notice, [1924] 2 Ch..76. <As to 
(2) Refd. Rawlinson v. Ames (1924), 69 Sol. 
Jo. 142. Generally, Retd. Houghton v. Not- 
hard, Lowe & Wills (1927), 44 T. L. R. 76; 
Ariff v. Rai Jadunath Majumdar Bahadur 
(1931), 47 T. L. R. 238. 

1178a. 2 eer cases under Stat. 
Frauds the general principle has been, not 
that the legislature has avoided contracts 
which are not made in accordance with the 
forms prescribed in the Act, but merely 
that those contracts shall only be proved in 
that particular way. In every single case 
under Stat. Frands, except in the case of 
contracts relating to an interest in land, it 
has been held authoritatively that part 
performance of a contract which is within 
the terms of the Act is not sufficient to pre- 
clude the party who has made the part. per- 
formance, or who has received a part per- 
formance, from taking advantage of the Act 
(ATKIN, L.J.).—te A BANKRUPrCY NOTICER, 
[1924] 2 Ch. 76; 931. J. Ch. 497; 181 L. T. 
sl ; 68 Sol. Jo. 458; [1924] B. & C. R. 188, 

Me Ne 


1081. Add. Annotation i—~Refd. Koskas v. Stan- 
dard Marine Insce. (1927), 187 L. T. 165. 


si = Ae :—92 L. J. Ch. 698: 129 

as . T. L. R. 576; 67 : : 

638, C. ras vy Sol. Jo 

1059. Add. Annotation :——Refd. Chillin rth v. 
Esche (1923), 92 L. J. Ch. 461. ie ° 

1068. Add. Annotation :---Refd. Rye v. Purce}] 
[1926] 1 K. B. 446. Dorie nsneeat 

1068. Add. Annotation :—Refd. Rawlinson vy. Am 
(1924), 69 Sol. Jo. 142. en 

1074. Add. Annotation :—Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 045. 

1077. Add. Annotations :—Refd. Cohen v. Roche | 
(1926), 95 L. J. K. B. 915; Behnke v. Bede | 
Shipping Co., [1927] 1 K. B. 649. 

1078. Add. Annotation :— As to (1) Refd. Koenigs- | 
blatt v. Sweet, [1923] 2 Ch. 314. 

1087. Add. Annotations :—Refd. Cohen v. Roche 
(1926), 965 L. J. K. 133. 945; Behnke v. Bede 
Shipping Co., [1927] 1 Kk. B. 649. 

1089. Add. Annotation :—Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 045. 

1092. Add. Annotution :-— Refd. Cohen v. Roche 
(1926), 95 L. 2. K. B. 945. 

1104. Add. Annotate im :—Refd. Chaney v. Maclow; 
[1929] 1 Ch. 461. 

1107. eeay) this case add ‘‘ See, also, No. 1128a, 
post.”’ 

1109. Add. Annotation :—Refd. Koenigsblatt v. 
Sweet, [1923] 2 Ch. 314. 


| 
1119. Add. ions :—Refd. Chilli | 
ache, Ri ocemeret ee Mi e Add. Citation :-~sub nom. Curup v. ComBER, 
| 











Annotation :-~—-Refd. Hudderstiola Fino Worsteds v. 'Todd 
(1925), 1384 L. 'T. 84. 
1184a. S. P. Croysron v. BANES (1702), Prec. Ch. 
208; 24 WH. R. 102. 
Annotation :—Conad. Rondeau v. Wyatt (1792), 2 Hy. Bi. 63. 


Leanse (1923), 39 T. L. R. 445. 3 Swan, 423, n. 

1121. Add. Annotation :—Refd. Cohen t. Roche | 1186a. |—Hostmn v. Reap (1724), 9 Mod. 
(1926), 95 L. J. K. B. 945. Rep. 86; 88 BH. R. 332, 

1123a. ——— Purporting to enclose engrossnicnt-— , 1207. Add. Annototion :—- Generally, Retd. Re 
Coupled with engrossment.]—Circumstan:ea | Home & Colonial Insurance Co., [1930] 1 Ch. 
(see LANDLORD & ‘TENANT, No. 396a, post) ' 102. 
in which :—Jleld: there was a sufficient 
memorandum of an oral contract.—HTorRNER 
v. WALKER, [1923] 2 Ch. 218; 92 L. J. Ch. 
573; 129 Ju. T. 782. 

1125. Add. Annotation :-—Consd. Cohen v. Roche 
(1926), 95 L. J. K. B. 948. 

1170. Add. Annotation :—Apld. Koenigsblatt v. 
Sweet, [1923] 2 Ch. 314. 





12i3a. Refusal to pay for instalments until 
whole work published.]---A purchaser con- 
tracted to purchase a series of engravings 
froin pltfs., the publishers, by signing a 
circular to the following c¢ffect: ‘ Please 
enter my name as a subscriber for ° The Cries 
of London,’ to be went to me as published, 
the price of each of the thirteen plates, 


ereetsiehae amen mnemnense ema teeadhenen aeeemmerasseet ame edna ant on 
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[1923] 3 D. L. Kt. 884; 32 B. OC. R. 
434.—-CAN. ae 





PART IV. SECT. 2, SUB-SECT. 4.— 
B. (d). 


q. Read now ‘“ 1034i.’’ 


1034 ii. —-—- Share-milking ayree- 
ment.J—Held: an incomplete memo- 
randum of the terms of the contract, & 
the rosult was the same as if there 
were no memorandum at all.—HaALu 
v. Se ONE [1923] N. ZL. RR. 9i6. 


1035 ij. ——— 
ment.}—-HaALL v. 
1034 li., ante.—N.Z. 


PART IV. SECT. 2, SUB-SECT. 5.—A. 


1062 1. Parol acceptance of 
written offer.J—Subsequent. oral recogni- 
tion of a memorandum previously 
signed, as Contes. all the terms of 
the contract, is a sufficient compliance 
with Stat. Frauds.— FRIEDMAN  t. 
MAYER ak 25 W. L. R. 551; 5 
Ww. W. R. 168; 14 D. L. R. 154; 7 
Alta. L. R. 60.—CAN. 

sc. Sale & resale— No signature by 
sub-purchaser.j—Tield: where Stat. 
Frauds applied lability could only be 
establishe by an acknowledgment 
in writing.—WoORDDINGTON wt. BUSH, 


Share-milking agree- 
GOLDBSTONE, No. 





PART IV. SECT. 2, SUB-SECT. 6.—A. 


1144 ii. ——-, }+—-Parol evidence 
received to show that terms bad been 
stated by a purchaser over bis signature 
& were those referred to in vw telegram 
from him to his partner.—-DoRAN »v, 
BO nen (1916), 53 8. C. it. 609.— 





PART IV. SECT. 3, SUB-SECT. 3.—A. 


1195 fi. .-}-A common law action 
for a balance of the purchase money 
of Jand sold under a verbal agree- 
ment cannot he maintained, although 
the deed has been delivered.—-McCMIL- 
LAN v. WILLIAMS (1894), 9 Man. L. RR. 
627.—CAN. 


PART IV. SECT. 3, SUB-SECT. 8.— 
' Be (a). 





1200 fi. ——.k—An item in an 
account stated, being a sum charged 
for the price of a lot of land, does not 
make it incymbent on pitf. to prove 
the agreement respecting such land to 
have been made in writing.—DAaLTon 
ev. Borrs (1826), Tay. 281.---CAN. 


11 


PART IV. se es, SUB-SECT. 3.— 
« (d). 


fi, -——— Agreement to work in con- 
sideration of employer promising to 
devise realty—Liadnlity for — services 
revered. jJ—--Uleld: the employee waar 
entitled to compensation on & quantum 
meruil for work performed & services 
rendered for deceased employer. te 
MURTON, MERTON 0. GRAY (Sask.), 
{1925] 4 DPD. lL. Ro B873 [1025] 3 
W. W. RR. 646.--CAN. 

f il, Falue of servicea—Admiast- 
bility of contract. |j—In an action brought 
on a quantum meruit for work doue & 
Rervices rendered ovidence was given 
of an agreement, not tn plalda 
wherohy deft. agrecd to pay 4 certain 
weekly salary & ujso a snuin of £200 at 
the end of two years; it was also 
proved that. deft. had paid the weekly 
salary but had refused to pay the sum 
of €200 :---Ield: although the parol 
agreement was one to which the pro- 
visions of Stat. Frauds were applicable, 
it was nevertbeless admissible as ovi- 
dence of the valine of pitf.'s services,— 
WARD v. GRIFFITHS BrotTners, Ln. 
(1928), 28 8. R. N.S. W. 425: 45 
N. 8. W. W. N. 130.—-AUS. 





Cases 1218a—1285b. ENGLISH aND: Empre Dicest SUPPLEMENT. 


£10 108.” After pltfs. had delivered the first 
four plates of the series, they called on 
ay for them, but he refused to do 
so till the entire set was published & de- 
livered :—-Held : the words “ to be sent to me 
as published ’’ made it clear that the contract 
was an instalment contract, & not an in- 
divisible contract for the entire set, & the 
fact that the price of each plate was stated 
to be ten guineas, while there was no mention 
of the price of the whole sct, showed that each 
instalment was to be paid for separately.— 
HOWELL v. EVANS (1926), 184 L. X. 


deft. to 


T. L. R. 3r0, D.C. 


1214, Add. Citations :—[1923] 2 K. B. 728; 92 
L. J. K. B. 886; 129 L. T. 830. 


1217a. ———.]—ANON (circa 1678), 


Abr. 20, pl. 5, L. ©. 


1217b. --—-.]—-ANON. (circa 1680), cited 
liq. Cas. Abr. 20, pl. 5; 21 E. R. 842, L. ©. 
Annotation :—Retd. Maxwell v. Montacute (1720), Pree. Ch. 


526 


1234a. ———.]—-Stat. Frauds not pleadable where 


C. Cc. 559. 


570; 42 


1235. Add. Annotation :——Consd. 
Ames, [1925] Ch. 96. 


1245. Add. Annotation :—Refd. Rye v. Purcell, 
[1926] 1K. B. 446. 


1247. 4dd. Annotation :—Refd. Rawlinson v. Ames 
(1924), 69 Sol. Jo. 142. 


1248a. ——-.|—-Re A Bankruptcy NotTicr, No. 


1178a, ante. 





1263a. 


1 Eq. Cas. 


in ] 


ok 





the agreement is executed in part.—AYLEs- 
FORD’S (EARL) CasE (1727), 2 Stra. 783; 
93 EK. R. 845. 

Annotation :—Consd. Whitchurch ». Bevis (1789), 2 Bro. 


Rawlinson v. 


-J—In an action for the specific 


performance of an agreement, where it does not 
appear from the statement of claim whether 
the agreement was in writing or not, a defence 
founded on the 
raised by demurrer.—FUTCHER v. FUTCIIER 
(1881), 50 L. J. Ch. 785; 45 L. T. 306; 29 
W. Ki. 884. 


1269. Add. Annotation :—Refd. Hoystead v. Taxa- 
tion Comr., [1926] A. C, 155. 


Stat. Frauds cannot be 


Part V.—Consideration. 


1274. Add. Annotation :-——Refd. Joncs v. Waring | 1285b. ——- Promise to employ person— No 
obligation on promisee to act.]—Held: there 
was no consideration for the agreement.—- 


& Gillow, [1926] A. ©. 670. 


1285a. 
misor 





not 


112 H.R. 411. 
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PART IV. SECT. 3, SUB-SECT. 4.—A. 


1217 i. General riule.)—Stat. Frauds 
& Mineral Act, B. C., 9. 19, will not. 
be allowed to bo made instruments of 
frand.—RopBERTS v. Rogers, [1923] 
2 W. W. R. 137.-~CAN. 

1225 1. Conveyance of interest in land 
—Whether evidence of trust adinissible.)} 
—SMITH v. BENOR (1913), 24 O. W. ht. 
521; 4 O. W. N. 985; 10 D. L. R. 
824.—CAN. 


PART IV. SECT. 3, 
B. (a) 


ee 


SUB-SECT. 4.— 


1287 viii. -——~ ——-.J—The 
act of part. performance relied on must 
bo nnequivocenltly reforable to the agres- 
nent alleged.—'TILLEY vw. Criuary & 


HENDERSON (1887), 7 Nild. L. KR. 
209.—NFLD. 
1237 ix. —-—-~,J—In order 








to enforce ol nee performance of an 
oral contract, whereby deceased pro- 
mised to devise land to another in 
consideration of the latter working for 
deocascd unti] the latter’s death, the 
acta relied on as part performance 
excluding Stat. Frauds must be un- 
oquivocally referable to the contract 
assértedk 

The tact that a son loft his pene 
ment & lived & worked on his father’s 
farm for ten years without drawing 
wages :—Held: not to point un- 
mistakably to a contract by the father 
to leave his property to tho son, & the 
alleged contract, not being evidenced 
by writing. was not enforcceable.—Re 
MERTON, ESTON ©. GRAY (Sask.), 
1925) 4 1. L. R. 8873; [1925] 3 
V. W. R. 656.—CAN. 


undertonk verbally to make a will 





Promise to pay debt for which pro- 
liable —~ Agreement 
BrEeEALEY v. ANDREW (1837), 7 Ad. & EI. 
108; 2 Nev. & P. K. B. 1143 Will. Woll. & 
Dav. 481; 61. J. K. B. 199; 1 Jur. 626; 


vold.|— 


450. 


leaving to her son W. two farms in D., 
& thereby {nduced W. to convey his 
farm in B. to A. & to pay A. £200. 
She afterwards made a will which gave 
effect to this verbal undertaking, but 
subsequcntly revoked it, leaving W. 
merely a Hfe interest in the two farms : 
—Held: there was a sufficient act of 
part performance by W. to take the 
case out of the opcration of Stut. 
pala ah oa! e, Rem, [1927] N. 


1237 xi. .J—Whero 
there was a parol agreement between 
pitt. & deft. to the effect that pitf. 
would grant a permanent lease to deft. 
in respect of a picce of land, & where 
no lease was efther executed = or 
registered, but deft. was put into 
possesaion & erected structures thereon 
to pltf.’s knowledge, where it appeared 
that pitf. must have realised deft. would 
not have constructed the same unless 
he was assured of the possession of a 
permeyent right in tho land, & that 
f tho intention of plitf. was not to 
grant such a loase it might reasonably 
be expected that he would have 
objected to the construction of such 
a building :-—Held: in a suit of eject- 
ment by the lessor, that deft. not having 
obtained a lease in conformity with the 
provision of Tranafer of Property Act, 
a. 107, read with Hegistration Act, 
s. 49, can resist. cjectment. only if the 
case can be brought within the range 
of one or other of those principles of 
equity which have been held to apply 








to this country.—ANIFP v. JADU NaTH 
MAJUMDAR (1928), I. L. R. 55 Calo. 
1090.—IND.. 


a 





ee ee eemmmntauneenend 


1237 = xii. -J-— 
CHIPUKE v. SHANDRO, [1930] 2 D. L. R. 
567.-— CAN, 
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ce nt ne ee aie NT A al 


PAYNE v. NEw SOUTH WALES CoaL & INTER- 
COLONIAL STEAM NAVIGATION Co. (1854), 10 
Exch. 283; 24 L. J. Ex. 117; 


156 E. R. 


a de :—Refd. Kelner v. Buxtor (1866), L. R. 2 CG. P. 
174. 


PART IV. SECT. 4. 

1258 i. Since Judicature Acta— 
re asd for pleading statute.J—-In an 
action claiming damages for conversion 
of goods, if it appears that the title to 
the goods is based on a contract, deft. 
may urge that such contract is void 
wonder Stat. Frauds, though no such 
defence is pleaded. It is only where 
the action is between the parties to 
the contract, which one of them seeks 
to enforce against the other, that deft. 
must plead Stat. Frauds if he wishes 
to avail himself of it.—-KENT ». ELLIS 
(1900), 31S. C. R. 110; 32 N.S. R. 
549.-- CAN. 

1258 ii. -—— -}~—-The defence of 
Stat. Frauds cannot he raised, unless 
it, has been pleaded.—- DOMINION MBAT 
Co. v. JAMESON (1917), 12 Alta. L. R. 
353.— CAN. 

PART V. SECT. 1. 

1274 iv. ——~.]}—A good cause of 
action can bo fonnded on a promise 
made seriously & doliberately & with 
the intention that a lawful obligation 
should be established.--CONRADIE v. 





Koussouw, (1919) App. D. 279.— 
Ss. AF 
PART V. SECT. 2. 
1275 xiv. .)}—Pitf.’s goods being 





about to be sold under a: distreas for 
rent, it was agreed between pltf. & 
deft. that if deft. would go to the 
sale & purchase the goods, plitf. would 
at a future day yd Nae him the price 
& interest, when deft. was to give him 
the goods. Deft. went to the sale & 
purchased the goods; but, although 
some months afterwards pltf. tendered 
the amount & interest, deft. did not 
deliver the goods :—Held: there was 
no contract on which deft. could be 
held liable for damages.—TIMMINS v, 
SURPLES (1876), 26 C. P. 49.—CAN. 


1298. Add. Annotation :—Refd. McDonald v. N 
[1924] A. C. 625, eee aseaeas 


1350. Add. Annotation :—Refd. 
- Thomassen, [1929] 1 Ch. 426. 


1852. Add. Annotation :—Retd. Crediton Gas Co. 
v. Crediton U. C., [1928] Ch. 447. 


1883. Add. Annotutions :—Generally, Retd. Cohen 
v. Sellar, [1926] 1 K. B. 536; Riley v. Brown 
(1929), 988 L. J. K. B. 739. 

1421. Add. Annotation :—Refd. Halliwell v. Ven- 
ables (1980), 99 L. J. K. B. 358. 


1421a. By agent of joint owner of chattel to 
co-owner—Part of proceeds of sale of chattel.) 
—Held: sufficient consideration for a promise 
to deliver to the agent a bill of exchange or 
the equivalent amount in cash.— SorTEES v. 
Lister (1861), 7 H. & N. 1; 30 L. J. Ex. 
369; 158 EB. R. 367. 

1432a. Agreement to grant annuity.|—A mutual 
agreement by several to grant an annuity 
to a third party may be a consideration 
sufficient to support the grant.—BuNTLEY 
v. MACKAY (1862), 31 Beav. 143; 811. J. Ch. 
697; 6 L. T. 632; 8 Jur. N. S. 857; 10 
W. RR. 593; 54 BD. R. 1092; affd., 4 De G. F. 
& J. 279, L. Jd. 

1459a. }—S., a customer of bkpt., a stock- 
broker, became indebted to him in respect of 
Stock Exchange transactions in a sum for 
which bkpt., on .Dec. 18, 1923, recovered 
judgment. Later, S. became similarly in- 
debted to bkpt.inafurthersum. On Jan. 15, 
1924, bkpt. assigned both debts to W. to 
secure £500, & covenanted with him that, in 
the event of his refraining from giving notice 
of the assignment to S., he, bkpt., weuld, on 
echoes of the debts or any pari. thereof, 


Kennedy v, 











and the cheque or other form of pavrasnt | 


to W. In Mar. 1924, J., who acted a4 au'r, 


for both bkpt. & W. in the matter of the: 
assignment, on the instructions of both & ; 


without disclosing same, made an agreement 
with S. for the hquidation of the two debts, 
whereby S. undertook to pay the aggregate 
amount thereof by monthly instalments, the 
first instalments being allocated to the pay- 


ment of the later of the two debts & the 


Vol. X1I.—Contract. Cases 1299-—1659. 


subsequent ones to the payment of the _ 
judgment debt; & 8S. further agreed to 
deliver promissory notes payable to bkpt. or 
ordec to cover the instalments allocated to the 
later debt. J. reccived the notes from S. &, 
as agent of W., collected the amounts as they 
fell due on the gotes & paid part thereof to 
W. & retained the balance. After payment 
J. returned the notes to S. to be cancelled :— 
Held: the forbearance of W. on the strength 
of the deposit of the notes to sue & his 
acceptance of the instalments constituted 
sufficient consideration for the deposit of the 


notes.—-Re WETHERED, Ex fi SALAMAN, 
(1928] Ch. 1673 70 Sol. Jo. 3243; sub nom. 


Re WETHERED, Ba p. SALAMAN’S TRUSTEE, 
TRUSTEE v. Banca, 05 L. J. Ch. 1273 184 
L.-T. 264; [1925] B. & CO. 1t.,.265. | 

1460. Add. Annotation :—---Consd. Burrell v. Leven 
(1926), 42 T. L. R. 407. 


1462. Add. Annotation :—Refd. Hyde v. 
(1926), #2 T. L. Re 442. 

1475. Add. Annotation :-—Consd. Allen v. Royal 
Bank of Canada (1025), 41 T. L. R. 625. 


1525. Add. Annotation :— Refd. Burrell v. Leven 
(1926), 42 T. L. R. 407. 

1527. 4dd. Annotations :-—Refd. Burrell v. Leven 
(1926), 42 T. LL. R. 407; Richardson ov. 
Moncricffe (1926), 48 Tl. LL. BR. 32. 

1542. Add. Annotation : - Refd. Burrell vo. Leven 
(1926), 42 I. Tu. Re 407, 

1550. Add. Annotation :----Refd. Hardie & Lane w, 
Chilton, [1928] 2 K. B. 306. 


Tyler 


1578. Add. Annotation :~ -Consd. Hyde v. Tyler 


(1926), 42 T. I. Re. 442. 

1690. Add. Annotations :-~Retfd. {fall v. 1. R. Comrs. 
(1926), 185 L. T. 750; Lewis vo. Cammell, 
Laird & Co. (1929), 22 BR. W. C. C. 410; 
Smith v. Union Castle 8.8. Co. (1931), 24 
B. W.C. C. 71. 

1620. Add. Annotation :---Consd. Rose & Frank 
Co. v. Crompton, (1923) 2 K. 2B. 261. 


1641. Add. Annotation :. Consd. Brandt v. Liver- 
pool, Brazil & River Plate Steam Navigation 
Co., [1024] 1 K. B. 575, 


1 1659. For * (L449) 7? read * (1E&50).” 


PART V. SECT. 3, SUB-SECT. 2.--A, 


sd. IT romise to allow offer of option 
fo promisor.|--A eter to allow a 
third party to offer the promisor an 
option on shares does not constitute 
a valuable consideration.—-GIBson 1. 
McVEiGu (No. 1), [1922] 1 W. W. R. 
151.— CAN. 


PART V. SECT. 3, SUB-SECT. 2.— 
B. (a). 


sf. Abandonment of claim.}—Where 
any question arising between the parties 
on @ previous verbal agreement had 
been compromised, & the comproniuse 
embodied in a written agreement: 
Held: sufficient consideration for the 
compromise was an abandonment of 
a claim by each iat aa ete v. 
MoLeEan, [1924}) 3 D. L. R. 430; 2 
WwW R. 631; 34 Man. L. R. 239.— 


PART V. SECT. 3, SUB-SECT. 3.—A. 


1445 ifi. ———-.}— MoBERLY v. BaIngs 
Pe idan (1857), 15 U. C. R. 25.— 


PART V. SECT. 8, SUB-SECT. 3.— 
B. (a). 


1453 iti. -_-—-Where a creditor 
grants an extension of timo for pay- 
ment of a past due debt & at the same 





) granted as a result of the creditor's 


time obtains from debtor security for 
the debt, the proper inference to he 
drawn, fo the absence of evidence to 
the contrary, is that the extousion was 


obtaining the security.---O'BRIEN v, 
STEBBINS & MULLEN, [1927] 3 D. . HK 
274; {1927} 2 W. W. R. 176; 21 
Sask. L. 1. 478.—OAN. 


PART V. SECT. 3, SUB-SECT. 4.---A. 


1570 i. Diacontinuance of action.)— 
T. a member of a solrs.’ partnership, 
borrowed aon on the credit of the 
partnership, without the knowledge or 
consent of the remaining partner, W. 
A demand having been mado hy the 
lender against both partners for repay- 
ment of the amount of the loan, a 
compromise was arranged between the 
lender & W. of the claim against the 
latter, Subsequently the lender took 
action against W. to recover the bajance 
of the loan on the ground that, the com- 
promise arranged was without con- 
sideration & he was not hound thereby : 
-—Held: WW. entered Into the com- 

romise {n the honest belief that he 
Pad @ good defence to the claim, & 
this fact was sufficient to constitute 
a valid consideration for the com- 
romise.—O’CONNOR vt. WALUEGRAVE, 
1928] N. Z. L. R. 480,.—N.Z. 
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PART V. SECT. 3, SUB-SECT. 4. B, 


1581 ii. ---- -.) - She abandonment of 
a. bond fide claim of right is a considern- 
tion sifficfent lo support a promise by 
the other purty, evco though the elation 
wars In truth unfowndsed.--MeConneny, 
® DRPWHILLER, [1900] 1 We. OW. RR. 
7; 1D. R888; 248. dL. RR. 202.—- 
CAN. 


PART V. SECT. 4. 


at. ——- —--~-.)--- Inadequate con- 
alderation alone is not sufticlent to 
justify setting aside a settlement, the 
inadequacy not being KO gross us to 
prove frand or timporsition.~-GIissing 
n, EATON (T.) Co. C1911), 20.0, W. R. 
ere 30. WAN. 210: 26 OF“. 1, 2. 50. 


1653 1. Whether consideration ade- 
quate,)--GREENHAM v, Watr (1866), 
25 U. C. R. 365.-—--CAN. 


PART V. SECT. 5, 


ek. Third party to he allowed to 
offer option. |---M. gave G. an option on 
shares owned hy M. in #& co.; the 
econsidvration cxpressed in the option 
was G.’s agreement ‘f to make a similar 
ap ea ed "to anotbersharebolder :--- 
feld: the alleged consideration was in 
affect a more eee by @. to let such 
other sharcholder give him an option 


Cases 1682—1981. 


1662. Add. Annotation :—Refd. The Lord Strath- 
cona, [1925] P. 148. 


1701. Add. Annotation :—Refd. Re 
Ez p. Salaman, [1926] Ch. 167. 


1740a. -]—Promise by a father to his 
son-in-law after the marriage raises a con- 
sideration.— MARSH v.’ KAVENFORD (1587), 
Cro. Eliz. 69; 78 E. R. 319; sub nom. 
MARSH & RAINSFORD’S CASE, 2 Leon. 111. 


Annotations :—Consd. Townsend v. Hunt (1635), Cro. Car. 
408. Refd. Higys v. Bullingham (1599), Cro. Kliz. 715; 
Tone v. loyal College of Physicians (1861), 30 L. J. Ch. 


Wethered, 








1780. Add. Annotation :—Refd. Wawkesworth v. 
Turner (1930), 46 T. L. KR. 389. 


1817 Add. Annotation :—Refd. Hyman v. Hyman, 
Hughes v.. Hughes (1928), 139 L. T. 416. 


1822a. J—R. v. Loren’ (INHABITANTS) 
(1788), 2 Term Rep. 577; 100 E. R. 310. 


1828a. .|—GARBREY v. Brown (1588), 
Gouldsb. 94; 75 BEB. BR. 1018; sub nom. 
BROWNE v. GARBOROUGH, Cro. Jéliz. 63. 


1887. Add. Annotation :—Refd. Cohen v. Sellar, 
[1926] 1 KX. B. 536. 


1838. Add. Annotation :—Refd. Cohen v. Sellar, 
[1026] 1 K. B. 536. 











(1914a. S. P. ANON (1538), Bro. N. C. 16; 


ENGLISH AND Emprre Dicrest SUPPLEMENT. 


1889. Add. Annotation :—Refd. Halliwell v. Ven- 
ables (1930), 99 L. J. K. B. 353. 


1871. Add. Annotations :—Refd. Kreditbank Caase. 
G. m. b. H. v. Schenkers, [1926] 2 K. B. 450; 
Houghton v. Nothard, Lowe & Wills, [1927 
1K. B. 246. 

1876. Add. Annotation :—Refd. Home & Colonia. 


Insce. v. London Guarantee & Accident Co. 
(1928), 45 T. L. R. 134. 


1877. Add. Annotation: — Consd. Rowland v. 
Divall, [1923] 2 K. B. 500. 


1878. Add. Annotation: — Consd. Rowland »v. 
Divall, [1923] 2 K. B. 500. 


1887a. Add. Citations :—{1923] 2 Ch. 452; 92 
L. J. K. B. 944; 129 L. T. 624; 67 Sol. Jo, 
656. 

1888. 4dd. Annotation :—Refd. Re Mason (1928), 
97 L. J. Ch. 321. 

1905. Add. Annotations :—Consd. Chillingworth v. 
Esche, [1923] 1 Ch. 576. Refd. Monnicken- 
dam v. Leanse (1923), 39 T. L. R. 446; 
Bernard v. Williams (1928), 139 L. T. 22. 


713 
Hi. R. 853. : 


1919. Add. Annotation :—Refd. Lever Bros., Ltd. 
v. Bell (1980), 47 T. L. Rh. 47. 


Part VI.—Void and Illegal Contracts. 


1988. Add. Annotations :—As to (1) Refd. L. v. L., 
[19381] P. 63. Generally, Refd. Sorrell v. 
Smith, [1926] A. C. 700. 


1940. Add. Annotation :—Consd. Foster v. Driscoll, 
Lindsay v. Attlield, Lindsay v. Driscoll, [1929] 
1K. B. 470. 

1961. Add. Annotation :—Refd. Cohen v. 
(1926), 05 L. J. K. B. 945. 

1967. Add. Annotation :—Refd. Dominion Press 
a Customs & Excise Minister, [1928] A. CO. 
340. 


Roche 


ee aw A a vere mE 


similar to that given by M., & such 
promise did not. constitute a valuable 
considvuration.— Gibson ov. MCVEIGH 
(No. 1), [1922)1 W. W. Rl. 151.-—CAN. 





sl. Correspondence course in law — | 
Not a qualification for practice.|—A. 
signed a contract to receive a corre: 
spondence course in law. 
this is not sufficient to qualify a person 


1971. Add. Annotation :—Refd. James v. Britisk 
General Insce., [1927] 2 K. B. 311. 


1973. Add. Annotations :—As to (1) Apld. Palm- 
olive Co. (of Iingland) v. Freedman (1927), 
44 T. 1. R. 86. As to (3) Refd. English Hop 
Growers v. Dering, [1928] 2 K. B. 174. 


1977. Add. Annotation :—As to (2) Refd. Foster v. 
Driscoll, Lindsay v. Attfield, Lindsay v. 
Driscoll, [1929] 1 K. B. 470. 


1981. Add. Annotations :—As lo (1) Consd. James 


Orem. EE ae I 








Nand ©. GANPAT Rat-RAM JIWAN 
| (1926), I. L. R. 7 Lah. 442.—IND. 


PART VI. SECT. 38. 
1950iv. ~-—- -~——.]— A.-G. FOR 


In Canada 


PART V. SECT. 6, SUB-SECT. 2.—A. 


1689 i. Promise to nerform existing 
agrcement.)--PItl. agreed to build a 
house for deft. tor $6,464. When the 
house was nearly finished a fire tuok 
pice in it, doing considerable damage, 

eft. had insured the building & 
received $2,150 from the insurers. 
Pitfs. effected no insurance. After 
the fire, deft. asked pltfs. to go on 
with & complete the work, & gave 
them to understand that she would 
pay over the $2,150 to them :—AHeld: 
pltfs. were bound to complete the work, 
& the promise, if there was one, to pay 
for the work which ft was their duty 
to do, was not binding for want 
of considcration.— SMITH v. DAWSON 
(1923), 53 O. L. R. 615.---CAN. 


PART’ V. SECT. 12, SUB-SECT. 1. 


_ 1867 i. Non-performance of condi- 
tion.) ~~ A condition in a special 
timber licence under Land Act. (B.C.), 
1908, that no Chinese or Japanese 
shoula be employed in connection 
therewith is a part of the consideration, 

the observance thereof is a con- 
dition precedent to the renewal of the 
licanece.—A.-G. FoR British COLUMBIA 
®, Brooks, BIDLAKE & Co., [1922] 3 
W. W. R. 9 ; 63 Ss. C. R. 466.—CAN. 


to practice in the law. In an action 
for the fees agreed to be paid :—J/eld: 
this insufficiency did not amount to a 
failure of consideration.— RULE v. 
Rea Eh (1923] 4 Db. L. RK. 81— 


sm. Alteration to building — Re- 
moved under bye-law.)—An alteration 
made to a building proved to be in 
violation of a bye-law & had to be 
removed. Theownersct up a defenceto 
an action for payment forsuch alteration 
that there had been a failure of con- 
sideration :—JZ/eld: the owner was 
bound to pay.—ORPHEUM THEATRICAL 
Co. vt. VULCAN ENGINEERING CON- 
een Co., (1923) 3 D. L. R. 52.— 


PART V. SECT. 12, SUB-SECT. 2. 


ULDING ». RaRBrnovitcr, (1927) 
.L. R. 820; 60 0. L. R. 607.—CAN. 


ep Option-contract—Non-completion.) | BARNKT GLass RUBBER Co., 
—Go 
8D 








i McDoNaLp, [1922] N ZL. RR. 


BRITISH COLUMBIA t. BROOKS, BIDLAKE 
& Co., (1922) 3 W. W193 63S.C. WR. 
466; 66 D. L. R. 475.—CAN. 


PART VI. SECT. 4, SUB-SECT. 1.—A, 
st. Manufacture of goods with false 
description.) — Pitf. co.’6  salesmar 
purported to enter into contracts for 
the sale to deft. of quantities of “ Al 
British °? motor tyres & tubes. The 
goods would be manufactured in Mel- 
bourne, but each contract stipniatec 
that the words *' English Manufacture ” 
shonld be branded upon them, & deft. 
intended to sell the goods, relying upor 
the brand to imply that they had beer 
manufactured in Kngland :-—Held: a’ 
common law the proposed brand woulc 
be a fraud on the public, & the maxi 
er turpi causa non oritur actio epuice —_ 
errs 

i > 


Gaz. L RR. 213.—N.Z. 


PART V. SECT. 12, SUB-SECT. 3.—A. | PART VI. SECT. 4, SUB-SECT. 2.—A. 


1888 ii. —— -}— BUTTERFIELD 
vt. CorRMAcK & Mackre (1913), 25 
W. OL. RR. 457: 13 iD. L. R. 8173) 7 
Alta. L. R. 26.—CAN. 


PART VI. SECT. 2. 








1977 iv. ———.]}—A contract wil] not 
be declared unenforceable as being 
agilust public policy, unless it belongs 
to a class of contracts that the law 


' recognises as being within that cate- 


ry. The ct. cannot invent a ney 


‘ce i. S. P. KanwarR Buan-SukHa | Road of public policy.—~-WapGERY v. 
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1986. Add. 


2011a. 


v, British General Insce., {1927} 2 K. B. 311. 
As to (2) Refd. Re Pitts, Cox v. Kilsby, 
[1931] 1 Ch. 546. 


1984. Add. Annotations :—Refd. Burrell rv. Leven 


(1926), 42 T. L. R. 407; Richardson v. 
Moncrieffe (1926), 48 T. L. R. 32. 

Add. Annotation :—- Refd. Employers’ 
Liability Assce. v. Sedgwick Collins (1926), 
95 L. J. K. B. 1015. 


1992. Add. Annotations :—As to (3) Refd. Dnglish 


Hop Growers v. Dering, [1928] 2 K. B. 174. 
As to (4) Refd. Papadopoulos v. Fapadopoulos 
(1929), 46 T. L. R. 44. 


Knighthood. ]—If a contract: which is 
illegal as being contrary to public policy has 
any clement of turpitude in it the parties to 
the contract are in pari delicto, & if one of 
the parties to the contract has been defrauded, 
no action for damages can be maintained by 
the party defrauded, even though the con- 
tract is not of a criminal nature. 

The secretary of a charity fraudulently 
represented to P. that he or the charity was 
in a position to undertake that P. would 
receive a knighthood if DP. made a large 
donation to the funds of the charity, & under- 
took that the ‘itle would be conferred if the 
donation was made. P., relying upon those 
representations & in the belief that the 
secretary was authorised by the charity to 
give the undertaking, made a large donation 
to the funds of the charity. As P. did uot. 
receive the knighthood he bronght an action 
against the charity & its secretary to recover 
back the money he had paid as money had & 
received or as damages for deceit or breach 
of contract +-- Held: a contract for the pur- 
chase of a title, however the monev ic to be 
expended, is an improper & Megat contract, 
as being against publie policy, & as P. * new 
that he was entering into an improper & | 
illegal contract he could not recover back tie | 
money he had paid from the charity as money | 
had & received, nor recover damages from the 
charity or its secretary. nor clains to repudiate 
the contract as being still executory & recover 
back the money paid.-—PARKINSON v, COL- 
LEGE OF AMBULANCK, Ltp. & HARRISON, 
[1925] 2 Kk. B.1; 93 L. J. K. B. 10665 153 
L. T. 135 ; 





a ee 


2084a. 


40 'T. 1. R. 886; 69 Sol. Jo. 107. ; 


Vol. X1.—Contract. Cases 1981—20898a. 


(h) Agreements Relating to Bankruptcy (Vol. XII., 


p. 248). 

To the existing cross-references add as 
follows :— 

Agreement for withdrawal of petition.]— 
Sec BANKRUPTCY, No. 1866a, ante. 

Agreement for improper distribution of 
estate.]—See BANKRUPTCY, No. 4366a, anie. 

Agreements not to oppose discharge.}— 
See BANKRupPTCY, Vol. IV., pp. 546, 547. 

Agreements for payment of debts barred by 
discharge.|—-See BaNkRuprey, Vol. IV., 
pp. 589-502. 


Agreements for procuring assent of creditors 
to composition deeds.)— See BANKRUPTCY, 
Vol. V.. pp. 1120, 11389-1145. 


2028. Add. Annotation :-—Refd. Re Lanyou, Lan- 


yon v. Lanyon, [1927} 2 Ch. 264. 


Marine insurance-—Not expressed in 
sea policy.|—No contract for sea insurance 
is valid unless it is expressed in a sea policy. 
The contract in this case was a contract for 
Sea insurance &, not being expressed in a 
polics, was unenforceable, 

The expression of an agreement for sea 
insurance otherwise than in a policy is a thing 
forbidden. in the public interest (LORD 
SUMNER).——NAGOREMULL » "TRITON INSUR- 
ANCE Co., Lrnp. (1924), 41 T. L. R. 168, P.O. 





2089. Add. Citation :--15 Asp. M. L. ©. 566. 


Add. Annotation :---Distd. Pinnock v. Lewis 
& Peat, [1023] 1 K. 1. 690. 


2088a. Agreement for recovery of betting debt.j— 


Pitf. carried on business as the “ Turf 
Register,” which in a prospectus issued by 
him was called a “ society "3; but he was the 
sole proprietor of the business, though he 


described himself in the prospectus as 
secretary. In consideration of a subscrip- 
tion, & of a commission on the amounts 


recovered, he undertook to collect for the 
subscribers betting debts which, under the 
provisions of the Cinming Acts, were not 
recoverable. It was ugreed between him & 
deft., in the terms of the prospectus, that in 
consideration of pltf. putting up all the 
necessary disbursements for the institution 
& conduct of Jegal or other proceedings, the 


Fait (Sask.). (1926) 4 D. TL. R. 333 
[1926] 2 W. W. RR. 657.—OAN, 


PART VI. SECT. 4, SUB-SECT. 2.-~- 
B. (0) iii. 


sz. 4ssignment of money duc unter 
miail-contract.)---A  mail-contract pro- 
hibited the assignment of moneys duc 
thereunder without the consent of the 
Postmaster-Genoral :—ield :) such an 
assignment wus not void as contrary 
to public policy, on the analogy of 
assignments of saluries of public 
servants.—Hovpek & Touuny, Ln. 
eo {1923} N. Z L. R. 876.-— 


PART VI. SECT. 4, SUB-SECT. 2.-— 
B. (g). 


ga. Evaston of revenue laws— False 
invowrc—Claim by vendor partireps 
criminis.J—Where merchants residing 
in the United States sold goods to deft., 
& combined with him in furnishing 
false invoices to evade the revenue laws 
of this Province in respect of the 
amount of duties to be paid on the 
{fmmportation of such goods :—ZJfeld: 
pile could not recover their value 

wm deft. in this country.—-MULLEN v. 
KERR (1841), 6 Q. S. 171.—CAN. 





| 





PART VI. SECT. 4, SUB-SECT. 2.— 
B. (t). 


2086 iii. ---- —-——-. }—-- Deft. employed 
pitt, a land agent & meuber of a 
municipal council, to sell his land to the 
Closcr Setlement Board under Dis- 
charged Soldiers Settlement Acts. 
Pith. submitted the land to the Board, 
but before the guile be had resigned 
bia position on (he couvell., Under 
the ubove Acta plitf., as a member of 
the couneil, could be called upon to 
udvise the Board tn connection with 
purebase of land within the muni- 
cipality. In an action by piltf. to 
recover from Geil. commission on tho 
sale :—Fleld: the private interest of 
tf. under his agreement with deft. 
ad @ tendency to interfere with the 
proper discharge by pltt. of his public 
duty, & the agreement was iNegal & 
void as being Seol yaee policy .— 
Woop v. Litrue, (1922] V. L. Re 








29 C. L. R. 5643 27 Argus L. XR. 
400.—AUS., . 
2086 iv. Field - acontract 


by which pltf. was to use his supposed 
influence with members of the Govt. 
for cbtaining contracts in return for 
a@ commission was contrary to public 
olicy & —CARR-HARRIS 0 


void. ‘ 
ANADIAN GENERAL ELECTRIC Co. 
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(1920), 48 O. L. R. 233 55 DL. lt. 
506; 19 O, Ww. N. 501.--—-OAN, 

2086 v. ———-, ]—-Where a contract. 
f pay a commission on the sale of 





Troperty to a provincial Govt. is eutered 
nto on the understanding that the 
agont in a person having influence with 
the employees of the Govt. & that he 
will exercise such Influence to bring 
about the sale :—Held: the contract 
fe iNegal-—-MAOMILLAN ». MOONRY, 
[1924 4 D. L. R. 762; 3 W. W. RR. 
458.— CAN. 

sh. Agreement belween soldier & 
verntor af land to Soldier Settlement 
Board for payment to vendor by soldier 
of additional sum.}--Held: not un- 
enforceable as being against public 
polley.--WapGgreRy o. FALL (Sask.), 
f1926) 4). L. . 333; [1926) 2 W. W. 
ht. 657.—CAN, 


sc. Agreement to offer prayera for the 
success of litiyation.J—An agrecment, 
whercby one party cousents to re- 
munerate another for the latter to offer 
rayers to God for the success of Itiga- 
fon in whieb the former {s engaged, is 
not oprah Fert public lea A bet 
HUNDARA UDALIAR WV. LAME) 
OOSMAN oe (1929), I. L. KR. 53 


| Mad. 29. 


Cases 2089a—2231. ENGLISH AND Empire Dicrst SupPLEMENT. 


net profits accruing directly or indirectly was 
to be equally divided between claimant & the 
society. Pltf. brought an action to recover 
the amount of debts alleged to have been 
wrongfully collected by deft. in breach of 
the agreement :—Held: the agreement was 
illegal & void, being contrary to pubilc policy, 
& pitf. could not recover.—ForD v. RADFORD 
(1920), 36 T. L. R. 658 ; 64 Sol. Jo. 571. 

2089b. Agreement in breach of trade usage.|——-The 
fact that the rules of the London Metal 
Exchange prohibit a clerk to a member trom 
participating in dealings on the Exchange as 
a principal does not make the contracts void 
as being against public policy.— BARNETT v. 
aa (1925), 41 I. L. 2. 660; 69 Sol. Jo. 

24. 

2102a. ——-.]—-GUIBORN v. Feuitows (1717), 2 
Eq. Cas. Abr. 160; 5 Vin. Abr. 408, pl. 20; 
22 E.R. 136, L. C. 


2112. Add. Annotation :—Consd. Parkinson  v. 
College of Ambulance & Harrison (1924), 40 
T. L. R. 886. 

2114. Add. Annotulion :—-Refd. Greenwvod  v. 
Martins Bank, J.td. (1931), 47 T. L. I. 607. 


2118. Add. Annotation :—Consd. Hardie & Lane. 
v. Chilton, [1928] 2 K. B. 306. 


2122. Add. Annotation :—As to (2) Apld. Foster v. 
Driscoll, Lindsay v. Attfield, Lindsay v. 
Driscoll, [1929] 1 K. B. 470.° 


2158. Add. Annotation :—Apld. Mansfield v. Robin- 
son, [1928] 2 K. B. 358. 


2156. Add. Annotation :—Consd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, 
[1920] 1 K. B. 470. 

2190a. ———- ----- Inference of new promise after 
divorce.]--PIltf., who at the time was a 
married woman, accepted deft.’s proposal of 
marriage, -provided that she 
divorce. PlItf. did obtain a divorce, & deft. 


obtained a | 2281. Add. Annotation :—-Refd. 


then gave her an engagement ring & the date 
of the wedding was arranged. Ultimately 
deft. married another woman. In an action 
for breach of promise of marriage deft. 
pleaded that the contract was void in law 
as being contrary to public policy :—Held: 
although the original promise was void yet a 
new pronise, after pitf. had become a free 
woman, could be inferred from the giving 
of the ring & the arrangement of the date of 
the wedding, & pltf. was entitled to recover.— 
Sxipe v. Kerry (1926), 42 T. L. R. 258, P. C. 


2199. Add. Annotation :—Distd. Foster v. Driscoll, 
yaueey vy ass Lindsay v. Driscoll, [1929] 


2214. Add. Annotation :—Refd. Anderson  v. 
Daniel (1924), 180 L. T. 418. 

2215. Add. Annotation :—Apld. Anderson v, 
Daniel, [1924] 1 K. B. 138. 

2217. Add. Annotation :—Refd. Re National 


Benefit Assurance Co., [1931] 1 Ch. 46. 


SUB-SECT. 2.— PARTICULAR CONTRACTS RENDERED 
Vorp oR ILLEGAL BY STATUTE (Vol. XII., 
p. 272). 
Add the following cross-reference :— 
Sale by other than imperial weights 
measures.}—See WetanTrs & MEASURES. 


2226. Add Citation :—See, [1906] 1 Ch. 747, n. 


Add. Annotation: — Apld. Anderson  v. 
Daniel, [1924] 1 K. B. 138. 

2227. Add. Annotation :—Refd. 
Daniel, [1924] 1 K. B. 188. 

2228, Add. Annotations :—-Apld. Anderson  v. 
Daniel (1923), 93 L. J. K. B. 97; Re National 
Benefit Assurance Co., [1931] 1 Ch. 46. 

2229. Add. Annotation :—Consd. Anderson  v,. 
Daniel, [1924] ] K. B. 138. 


& 


Anderson v. 


Anderson v. 


Daniel, [1924] 1 K. B. 188. 


PART VI. ia 4, ata 4,.— 
a (a e , 

2091 viii, ———.]—-HENRY v. DIOKIE 
(1896), 27 O. R. 416.---CAN. 

2091 ix. ——-.]-—-Meld: a dead was 
an illegal consideration as belug the 
outcome of a bargain to stifle a prosecu- 
tion against B. for an indictable offence, 
& was void. The offence for which B. 
was liable to prosceution was in the 
nature of larceny, & was an indictable 
offence of a public nature.—GoLps- 
BROUGH, Morr & Co., Lrn. v. BLACK 
(1926), 29 W. A. L. KR. 37.—-AUS. 


2091 x. J\—Held; an agreeme 

the consideration of which was the 
compounding of a compoundable 
offence was not forbidden by law & 
was valid; (2) an agreement to com- 
ound a non-compoundable offence 
8 void in luaw.—AHMED HASSAN 0. 
HASSAN MAHOMED MALEK (1928), 
lL. R. 52 Bom. 693.—-IND. 


& made in deft.’s favour a chattel 
mite. for 8400 in order to stifle a 
roscoution for a public offence :— 
tela; pitf. was ontitied to a judgment 
setting agide the chattel mige.; for 
pitf., upon the evidence, was not in 
pari delicto with deft.—-STEINBERG tv. 
COHEN, [1930] 2 D. L. R. 916; 64 
O. L. R. 545.—CAN, 

sd. Compromise signed tn hope of 
avoiding prosecution—No promise not 
to prosecute.J—--DIkUR 0, SHAVCHOOK 
(Alta.), [1929] 2 D. L. R. 232.—CAN. 


PART VI, SECT, 4, SUB-SECT. 4.— 
2096 1, ——-——~.}-A contract isnot 





a 
| 
| 
| 
| 
| 


vitiated because it was induced by ua 
threat of criminal proceedings, for 
which there was sufficient ground, 
provided there is no agreement to 
stiflo the prosecution. — Bow  v. 
PFELFFER & GILBERT, [1924] 3 D. L. i. 
854; 2 W. WwW. R. 1149.—CAN. 


2098 iv. -—— ——.J]-—-D. was 
{u the argos of pitfis. & was charged 
with criminal breach of trust in respect 
of a cheque for Ks.30,000 which he 
cashed for pltfs. . paid plitfs. 
Rs.15,000, & D. & his brother R. 
executed a mtge. in favour of pltfs. 
with a view to withdrawal of the prose- 
cution. Pitfs. put in a petition stating 
the facta, & the prosecution was 
dropped :—Held: the agreement was 
not against public policy.— DWIJENDRA 
Nati MULLICK v. GOPTRAM GOBIN- 
ARAN (1925), I. L. R. 53 Cale. 61.— 





PART VI. SECT. 4, SUB-SECT. 5.—G. 


2190 i. Promisce married—Promise 
to marry conditioned on divorce.}— 
Where a promise of marriage was made 
after the hearing of a petition for 
divorce, but before the passage of the 
bill of divorce :—Held: any promise 
of marriage to be perforined con- 
tingently upon a divorce being ob- 
tained war eeelnet pune olicy, & no 
action could be maintained thereon.— 
GAULFIKLD ». ARNOLD (No. 1), [1925] 
1D. L RR. 205; [1925] 1 . W. R. 
664; 34 B.C. R. 404.—CAN, 


PART VI. SECT. 4, SUB-SECT. 5.—H. 
sf. Agreement for support of adul- 
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terine bastard.}-— Held; a contract 
by a third party to pay tbe mother 
for the support of a child alleged by 
her to be the result of adultery with 
him while she was living with her hus- 
band Is against public pvulicy, void 
& unenforceable.—K11Ko v. BACYZSK!I 
(1922), 51 O. L. R. 225.—CAN 


PART VIL SECT. 5, SUB-SECT. 1. 


2200 ili, .}—If @ person con- 
tracting to operate a boiler & engine 
has not a certificate or permit under 
Boilers Act, R. SS. A., 1922 (ce. 191), 
authorising him to operate that par- 
ticular kind of boiler & engine, the 
contract is prohibited by the Act, & 
is unenforceable, & such person is 
not cntitled to recover on a quantum 
meruil.— MILNE v. PETERSON, [1925] 
17). R. 271; (1924) 3 W. W. R. 
957.—-CAN. 


2200 iv. .J—Where the legis- 
lature bas prohibited the making of a 
contract, & bas expressly provided, or, 
having regard to tho language in which 
the Act is couched, has mauifested its 
intention, that the contract should be 
void for all purposes, such contract is 
utterly null & void.—-MURSHIDABAD 
(NawaB) vt. Brtas Koy CHOUDHURI 
(1928), I. L. R. 56 Cale. 252.— IND. 


2218 i. Action arising out of illegal 
contract— Recovery of money patd.j— 
Money per under an illegal contract 
cannot recovered hack.— MERKEL v. 
McKENDRy, 4928) 2D. L. R. 995; 
(1926} 2 W. W. R. 7; 85 Man. L. R. 
5606.—-O 








2282. Add. Annotations :—Consd. Anderson v. 
(1924] 1 K. B. 138. Apld. Re 
Benefit Assurance Co., [1931] 1 Ch. 


Daniel, 
National 
46. 


2288. Add. Annotation :—Refd. Re National Bene- 
fit Assurance Co., [1931] 1 Ch. 46. 


2286. Add. Annotation :--Refd. Anderson v. Daniel 


(1924), 130 L. T. 418. 


2241. Add. Annotation :—Consd. Garrard v. J ames, 


[1925] Ch. 616, 


2245. Add. Annotation :-—Apld. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, [ 1929] 


1 K. B. 470. 
2248a. 





220. 


2251. Add. Annotation :—Refd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, 


{1929} 1 K. B. 470. 


2285. Add. Annotation :—Folld. Parkinson v. Col- 
lege of Ambuinnce & Harrison (1924), 46 


T. L. BR. 886. 


2288. Add. Annotations :—Consd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay vw. Driscoll. 

Refd. fe National 

Benefit Assurance Co., [1931] 1 Ch. 46. 


[1929] 1 K. BR, 470. 


2292a. 





PART VI. SECT. 7, SUB-SECT. 1. 


s i. -}—In an action upon 
the covenants for payment contained 
in two mtges. made by deft. in favour 
of pitf. C.. it was found upon the 
evidence that the real consideration 
for the advauces made by C. in respoct 
of which the mtges. were profossedly 
made was deft.’s participation in a 
scheme which involved tho defrauding 
of the Govt. of Canada in the matter 
of sules tax or income tax, & the 
smuggling of intoxicating Hquor toto 
the United States :—Held: to estab- 
lish the illegality of an agreement it is 
not necessary that the Ulegality should 
be an integra] part of it; it is enough 
if one of the parties contemplated an 
illegal act or transaction, & that the 
other party wae aware of it.—HaRwooLp 
& COOPER v. WILKINSON, [1920] 4 
D.L. R. 734; 64 0. L. R. 392; rensd., 
(1930) 2 D. L. KR. 199; 64 0. L. RR. 
658.—CAN. 

0. Revad. sub nom. DOMINION Fire 
INSURANOE Co. v. Nakata, 62 9. C. RR. 
294; 26D. L. R. 722. 


PART VI. SECT. 7, SUB-SECT. 2. 


2250 i. Goods supplied for illegal 
purnose-—To knowledge of vendor-— 
Smugoling.J—An action brougbt by a 
brewery co. against the owners of a 
dock on the Ontario side of the D. 
river to restrain defts. from eed HN 
from their dock beer other than that 
brewed by pltfs. in violation of a con- 
tract between the parties was issed 
upon the ground that the ct. should 
not entertain it. It is common know- 
ledge that for several years there has 
existed in Ontario an industry known 
as the “ liquor export business ’’ or 
*‘rum-running,’® consisting in the 
exportation of intoxicating liquors to 
the United States by smugg & in 
contravention of the laws of that 
country. he ct. is bound to take 
judi notice of that which is oom- 








——.]-—Pltf. cannot recover for goods sold 
which he knows are to be applied to an illegal 
purpose, though he be not active himself 
in their being so applied; & be no sharer in 
the advantage to be derived therefrom.— 
Hurron v. Wey (1827), 5 L. J. O. S. K. B. 


-}—NAGOREMULL v. TRITON InsuK- 
ANCE Co., Lrp., No. 2084a, ante. 


a a cet ee Ae Ne NE ST Ne a 
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Vol. X1L—Contract. Cases 2292-2337. 


-]—Where goods become forfeited in 
consequence of any fraud or neglect in respect 
of the revenue laws, the loss, as between the 


2310a. 





buyer & seller, must fall upon him whose 


234. 





2329a. 


ne a ee SRE Se ree ne 


Nos. 


post.” 


monty & publHely known. Viowing 
tho ovider.ee betore the ct. in the ght 
of that kouoslcdge it clearly indicated 
that plifs. wera uot only the lessees 
of a dock & ware!)use that were bein 
used by them for “ sum-running ’? pour- 
poses, but were Uie employers or 
abcttors of one of the gang of smugglers 
that Infested the D. river fronticr.—- 
WALKERVILLE BREWING Co. vo. MayY- 
RAND, {1928} 4 D. L. R. 500; 63 
O.b. RR. Ss) revad., (1929) 2D. L. Rf. 
945; 63 O. L. RR. 575.-—CAN. 


2253 i, ----- - ~-~— Sale of intozxi- 
eating liquor for use in place where 
Temperance Act tr force.'\—Price not 
recoverable. -— FURLONG ». RUSSELL 
(1885), 24 N. B. lt. 478.——-CAN. 


2253 ii, -——-—- ~-——- ———-. F-SMITH OV. 
BENTON (1890), 20 O. R. 344.--CAN. 


PART VI. SECT. 7, SUB-SECT. 3. 


sg. Letling premises for storage of 
goods to be smuggled to foreign country.) 
-~-WESTGATE vw. HARRIS, [1929] 4 
D, L. kt. 643; 640 L. R. 358.—OAN, 


PART VI. SECT. 9, SUB-SECT. 1.-—-B. 


2288 ii. —-——.J—iuRNER & JONES 
v. COBRAN (1891), 2 B.C. KR. 61.-—CAN. 

2288 v. —--- Sale of land for in- 
moral purpose.}- HOSE tv. DONALDSON, 
Rose ov. BRISCOFR, Tosh . YATES, 
{1931] 3 W. W. it. 480.--CAN, 

sm. Imposing terma on defendant— Al 
what stage of proceedings.}—While 
equitable terms mnay be Imposcd on 
deft. seeking relief from a contract on 
the ground of legality, they can be 
given only when asked for on the (is- 
missal of the action to enforee the 
contract; they cannot be enforced as 
@ cause of action, or allowed when first 
asked for on appeal fram such dis- 
migsal.--DEMCHENKG t. FRiOKE, (1926) 
2D. L. RK. 1096; (1926) 2 W. . RK. 
221; 20 Sask. L. R. 492.—-CAN. 
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fraud or neglect occasioned the forfeiture ; 
but if the seller be a party to the intended 
fraud or neglect, or connive at it, he shall not 
recover, although the act of fraud or the 
neglect was-committed by, or was charge- 
able upon, the buyers..—-STuvDDY v. SANDERS 
(1826), 5 B. & C. 628; 8 Dow. & Ry. K. B. 
403; 41. J. 0. S. K. B. 290; 108 BE. RR. 


Annotation : —Refd. Johnson v. Kirkaldy (1840), 4 Jur. 988. 


2317. Add. Annotations :-—As to (2) Refd. Cantiare 
San Rocco S. A. v. Clyde Shipbuilding & 
Enyineering Co., [1924] A. C. 226; Bowling 
v. Cox, [1926] A. C. 751. 


2325. Add. Annotation :--~Refd. Parkinson v. Col- 
lege of Ambulance & Harrison (1924), 40 
T. L. R. 886, 


Contract contrary to public policy. |]— 
PARKINBON v. COLLEGE OF AMBULANCE, LirD. 
& ILaArrison, No. 201la, ante. 


23833. Add. Annotations :.---Apld. Re National] Bene- 
fit Assurance Co., [1981] 1 Ch. 46. 
Anderson v. Daniel (1923), 08 L. J. KK. B. 97. 


2337. For the cross-reference following this case, 

‘© Whether parties in pari delicto.| — Sce 
2356, 
partics in pari delicto, sce Nos. 2853-23638, 


+ 


Refd. 


6a 


2363, post,” read hether 


9, SUB-SECT. 1.~—- 
_ (b). 

2318 iii. --- --.}---Lleld : while money 
maid for an Weal purpose might have 
eon recovered before the effecting of 

the illewal purpose, it cannot be 
recovered. after.-—LAWBON , BARLEY, 
[1024] 1 DP. d. R. 2705; 1 W. WwW. Rl. 
2455 14 Sask, I. Ht. 48.~-CAN, 

2318 iv. ---—- -—Helis where an 
oxcculory contract is made for legal 
sale of goods & the contract bas not 
been carried out but remains totally 
unperformed, it is open to a party to 
ropudiate the (legal contract & on 
avoidance to recover ahy moneys 
deposited. —-HuwWkE Daveas & Co, 0. 
Mauna LYUN Suen (1924), I. L. 1. 
2 Ran. 414.--IND. 

sp. leading.) -- Whore a suit, 
brought on a coutrast for illegal sale 
of goods, was framed for cuforcement 
of the contract & nol for damages for 
breach :—Held: a docree for repay- 
ment of the money paid could not be 
passed, unless the plaint was amended. 
— Huvert Devrnas & Co. v. MAUNG 
LYON Sangin (1924), J. L. RR. 2 Ran. 
414,—-IND, 


PART VI. sche ia BUS BECE int 


PART VI. see 


2326 iv, —~—-~--.j—-itf., an insurance 
ozent, induced deft. to apply for insur- 
unce on the promise that he would 
khare his conmission with deft. :-- 
Hleld: the promise to share commission 
was prohibited by Insurance Act, 
1917 (Can.), & the transaction wags 
iegal.-~ BERNSTKIN v. ERIOKBON, 
(19Z1] 1 W. W. RR. 834; 56D. L. BR. 
616.-—CAN. 

2326 v. ——--.}--Held; while money 
paid for an Wegel purpose might bave 
heen recoerved Lefore the effecting of 
the egal purpose, it cannot be reco ver- 
ed after.—LAWSON v. FARLEY, (1924 
1D. L. R. 279; 1 W. W. R. 243; 
Sask. L. R. 48.---CAN, 


Cases 2339-—2435a. 


23889. Add. Annotations :—Distd. Hill v. Fox (1858), 
31 L. T. O. 8S. 118. Refd. Foster v. Driscoll, 
oe aaa Lindsay v. Driscoll, [1929] 


2850a. ——— Subscription to charity—-On promise 
of knighthood—Promise by  secretary.|— 
PARKINSON ». COLLEGE OF AMBULANCE, LTD. 
& HARRISON, No. 2011la, ante. | 


2851. Add. Annotation :—Refd. Parkinson  v. 
ae of Ambulance & Harrison, [1925] 2 


2858. Add. Annotation :—Apld. Re National Bene- 
fit Assurance Co., [1931] 1 Ch. 46. 


2858. Add. Annotation :—Consd. Parkinson v. 
College of Ambulance & Harrison (1924), 40 
T L. R. &86. 


2359a. Marine insurance—--Breach of Marine 
Insurance Act, 1906 (c. 41), s. 84, & Stamp 
Act, 1891 (c. 39).}—-In 1920 the EK. co. & 
the Y. co. entered into a participation agree- 
ment effective as from Jan. 1, 1920, which 
was a reinsurance treaty binding the E. co. 
to cede & the Y. co. to accept a participation 
of all risks therein mentioned of the share 
retained by the E. co. accepted after Jan. 1, 
1920. In Sept. 1921, the E. co. arranged | 
that the N. co. should take over the Y. co.’g 
position as from Jan. 1, 1920; & in Jan. 
1922, an agreement, hereinafter called ‘‘ the 
Outwards Treaty,’’ on the same lines & with 
the same proven as those of the agreement 
with the Y. co. was ente1.:d into between the 
K. co. & the N. co. In 1921 the N. co. & 
the E. co. entered into another participation 
agreement, hereinafter called ‘‘ the Inwards 
Treaty,” the N. co. ceding & the IK. co. 
accepting a share of all marine risks. The 
Inwards Treaty had no provisions for the 
issuing Of policies, or for particulars sufficient 
to make possible the issuing of policies, to 
satisty the provisions of Stamp Act, 1891 
(c. 30), & Marine Insurance Act, 1906 (c. 41). 
No stamped policies were in fact issued under 
any of the three agreements, & no premiums 
were ever actually paid to the N. co., which 
was credited with the proper proportion of 
the net premiums reccived by the E. co. 
On the compulsory winding-up of the N. 
co. the E. co. claimed to be entitled to prove 
for sums paid by it for premiums under the 
Outwards Treaty, after allowing for sums 
paid or credited to it by the N. co, under the 
Inwards Treaty. The Official Receiver 
rejected the claim on the ground that both 
treaties were invalid inadmissible in 
evidence, because they were contracts of 
marine insurance which did not comply 
with the requirements of Stamp Act, 1891 
(c, 39), & Marine Insurance Act, 1906 
(c. 41), & were unlawful; & upon a summons 
_asking for an order that the proof should be 





PART VI. SECT 9, SUB-SECT. 1.—D. 


2373 i.- Damages for breach.}—Pitf. 
acread to sell certain leasehold premises 
to deft., a person of onemy origin 
within War Legislation & Statute Law 
Amendment Act, 1918, s. 6, of which 
fact pitf. was ignorant :-—Held: piltf. 
might either (1) sue on the contract 
& claim damages for deft.'’s breach of 
coutract in which case deft. would be 
sebop ned from alleging that the con- | were 


tho contract, & 


N. 4 L. R. 97 





2384 fi, 





him oertain 
paid by ins 


tract was illegal & void, or (2) sue for 
restitution of compensation in respect 
of acts of part performance by 


while ignorant of the illegal nature of 
before ite repudiation 
y deft.— pes v. Saba, (1923) 


PART VI. SECT. 9, SUB-SECT. 3. 


-}—Pitf. in ignorance 
that deft. was of enemy origin sold to 
remises, the price to be 
ments. Doft. was given 
possession, but before all instalments 
paid ae repudiated the agrec- 
ment. An action by plitf. for unpaid | 
purchase-money having failed 
ground that the contract was 


ENG@Liso AND Emprre Dicest SupPLEMENT. 


allowed :—Held : money paid by the E. co. 
upon the N. co.’s taking over the reinsurance 
treaty with the Y. co. could not be recovered 
on the ground of total failure of consideration, 
as both parties knew that a continuous 
breach of the Jaw was contemplated, & as 
the treaty, assuming it to be illegal, had been 
partially carried into effect.—Re NATIONAL 
BENEFIT ASSURANCE Co., Ltp., [1931] 
1 Ch. 46; 100 L. J. Ch. 38; 144 L. T. 171; 
[1929-30] B. & C. R. 256. 


2360. The cross-reference following this case 
should follow No. 2359. 


2372. Add. Annotation :—Refd. Parkinson v. Col- 
lege of Ambulance & Harrison (1924), 40 
T. L. RB. 886. 


2375. Add. Annotatjons :—Aa to (1) Refd. Thomp- 
son v. British Medical Assocn. (New South 
Wales Branch), [1924] A. C. 764. As to (2) 
Consd. Re Home & Colonial Insurance Co., 
[1930] 1 Ch. 102. Generally, Refd. Palmolive 
Co. (of England) v. Freedman (1927), 44 
T. L. BR. 86. 


. 2891. Add. Annotation :—Refd. Putsman v. Taylor, 


[1927] 1 K. B. 687. 


2391a. .|—A promise may be enforceable, 
notwithstanding that the promisor has in the 
same document made promises, supported by 
the same consideration, which are void, pro- 
vided that the severed parts are independent 
& that not the kind but only the extent of 
the promisor’s obligations will be changed 
by the partial enforcetnent.—PUTSMAN v. 
TAYLOR, [1927] 1 K. B. 687; 96 L. J. K. B. 
815; 1861. T. 285; 43 T. L. R. 153, D. C. ; 
affd., [1927] 1 K. B. 741, 0. A. 


2401. Add. Annotation :—Refd. Papadopoulos v. 
Papadopoulos, [1930] P. 55. 


2402. Add. Annotation :—Refd. Papadopoulos v. 
Papadopoulos (1929), 46 T. L. R. 44. 


2407. Add. Annotation :—Refd. Re A Debtor (No. 
229 of 1927), [1927] 2 Ch. 367. 


2412, Add. Annotation :—Distd. Milsted v. Hamp 
& Ross & Glendinning (1927), 71 Sol. Jo. 845. 


2427. Add. Annotation :—Refd. Papadopoulos v. 
Papadopoulos (1929), 46 T. L. R. 44. 


2435a. -|—In order to deprive pltf. of his 
right to relief in equity on the ground of 
illegality in the transaction in respect of 
which such relief is sought, there must be such 
a degree of illegality as is free from all doubt. 
—~BARTON v. MUIR (1874), L. R. 6 P. C. 134; 
44L. J. P.0.19; 31 L. T. 593; 23 W. R. 
427, P. C. 

Annotations :—Distd. Tooth v. Power, [1891] A. C. 284. 


Refd. He Transferred Civil Servants (Ireland) Compensa- 
tion, [1929] A. C. 243. 








Held: pitt. ht cither (1) sue deft. 
on the contract & claim damages for the 
breach, in which case deft. would be 
estopped from alleging that the con- 
tract was illegal, or (2) sue for restitu- 
tion of compensation in respect of acta 
of part performance by him while 
ignorant of the illegality, & before 
repudiation of the contract.—-BRANIGAN 
v. SABA, [1923] N. a. L. R. 97.—N.Z. 


| PART VI. SECT. 9, SUB-SECT. 4.—A. 


388 vil. ——-.}—FLANNAGHAN JW. 
the | HEaLy (1900), 4 Terr. L. R. 391.—CAN. 
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Vol, XH.—Contract, Cases 2443-2788. 


Triestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 


2496. Add. Annotations :—Refd. Crown Milling 

Co. v. R., [1927] A. C. 394; English Hop 

| ada mf es we 2K. a 174; 5 88] 
; olive Co. (of England) ». Freedman, 

2456. Add. Annotation :—Refd. Cantiere Navale Ch. 264. 


NO ete ee els RR ee pee oes 


Part VIl.—Performance ne — for Non-Performance. 


2505a. ——— ‘* Unforeseen contingenctes excepted ”’ | 2564. Add. Annotation :-—Consd. 


C48. Add. Annotation :—Distd. Hardie & 
». Chilton, [1928] 2K. 800 Uane 


2454. Add. Annotation — Refd. 


Greenberg v. 
Oooperstein, [1926] Ch. 657. 


Bernard v. 
—Goods obtainable from source not contem- Williams (1928), 189 L. T. 22. 


plated by sellers.}—A contract provided for ‘ 
‘4 _ | 2567. Add. Annotation :—As to (2) Refd. Bernard 
the delivery of goods ‘ unforeseen contin v. Williams (1928), 139 L. T. 22. 


gencies. excepted.”” No particular source 
from which they were to come was stipulated. | 2579. Add. Annolation:—Refd. Bernard  v. 
Williams (1928), 139 L. T. 22. 


Unforeseen political complications prevented 
the supply of the goods from the source con- | 9585, Add. Annotation :-—Refd. 
Williams (1928), 139 L. T. 22. 


ter grag uy the sellers, but it was not shown 
Spo cee ome: nob nove Pec? procured 2590. Add. Annotation :—Refd. Akt. Reidar v. 
Arcos, [1927] 1 K. B. 352. 


from other sources:—Held: the above 
clause did not protect the sellers from liabilit 

2597. Add. Annotation :—Refd. Lock v. 
[1931] 1 Ch. 365. 


Bernard  v. 


Bell, 


Bernard »v. 





MUFFATT v. 


2787. Add. Annotation : -Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 


2788. Add. Annotation :-—Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 045. 


to deliver the goods.—WILLS (GEORGE) 
Con [1034}2 12. B. 220; 88 La J RB. 1008, 
oO B. 1008 ; Fi ae fen Tad 
131 L. T. 400; 40 T. L. R. 108. ac se alae Consd. Re Wait, [1927] 
2544. Add. Annotations :—Refd. Cantiere Navale ; : 
Triestina v. Russian Soviet Naphtha Export abdeceirs tp Aigner aaa es 
Agency, [1925] 2 K. B. 172; Hogarth v. Cory lams (1928), 130 L. T. 22, 
(1926), 95 L. J. P. C. 204 ; vale States | 2621a. From indefinite to definite ape Pe 
Shipping Board v. Strick, (1926] A. C. 646; Held: in the circumstances, time was of the 
Vergottis v. Cory (1926), 95 L. J. K. Bs 1002. essence of the contract.—BeRNARD _ v. 
2545. Add. Annotations :— Refd. Rederi-Akt. Acolus WILLIAMS (1928), 130 L. T. 22; 447. L. RB. 
v. Hillas (1925), 42 T. I. R. 69; United States 437, D. O . 
Shipping Board v. Strick, [1926] A. C. 545. | 9694, Add. Annctation :-—-Consd. Martin v. Stout, 
2547. Add. Annotation: —Consd. Verelsi’s Ad- [1925] A. C. 359. 
ministratrix v. Motor Union Insce., [1925] 2652. Add. Citation:—sub nom. 
2K. B. 137, Parsons, 1 Marsh, 55. 
2553. Add. Annotations:—-Consd. Verelst’s Ad: 26938 K A as M 
ministratrix v. Motor Union Insce., [1925] 2 693a. “> a RAUS v. ARNOLD (1822), 7 Moore, 
K. B. 137. Refd. Hall v. Pim (1927), 187: C. P. 58. 
L. T. 585. 
2560. Add. Annotations :—Consd. Bernard v. 
Williams (1928), 189 L. T. 22. Refd. Lock 
wv. Bell, [1931] 1 Ch. 35. 


——— = oe 
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PART VI. SECT. 9, SUB-SECT. 6. 
sq. Contract oo tllegal— Perform- 

ance of illegal part watved—ZIllegality 

, no defence to action on at 


ENGLEBLOM v. 
. W. R. 665; 2D. L. R. 824; 42 
B.C. R. 350; aft. poe ee 


877; 41 B.C. It. 456.—CAN. 


PART VII. SECT. 1. 


oc. Fteved., 51 D. L. R. 509. 

fi, Breach ied collateral contract— 
Strict proof ne ary.jJ—BOURDON ». 
SRLWEN, 11926) 3. Dt L. R. 561.—CAN. 


ae VH. SECT. 2, SUB-SECT. 1. 

06 iv. ——~.}—Where W. agreed 

ios aE BIO Ge dame for assault 

Rpiv ve an admission in writing that the 
unjustified 





eit was —Held: a 
tender of £10 under nee coupled 
with astatement that the assau)t was 
justified was not a Comune with 
he agreement.— WARREN ». Hrsiop 
(1925), 46 N. L. R. 89.—S. AF. 


PART VI1l. SECT. 3, SUB-SECT. 1.—A. 
2582 vi. ———~.}—-Where on the sale 
of a piano to manufactured for 
the buyor there was a failure to‘ deliver 
{in four months, no time being specified 
for delivery :—Held: this waa not a. 
tapee of a reasonable time —FOSTER v. 


or the 
show that at the | pa 


rl ore & Co., [1923] 4 D. L. R. 
16 siieipiohs 


25382 vii. i v. COPE- 
re (Sask. ) (1913), aN WoL . R. 961.-— 


gone viii, ——-.}—-Horr (HENRY) & 
Lrp. v. CANADA FOUNDRY Co. 
(Bit, 40 0. L. R. 338; 39 D. L. R. 


PART VII. stat és) SUB-SECT. 2.— 


st. Extension of contract.}—JONES v. 

sw. Sale of sharea.|\—ROUNTREE v. 

Woop (1920), 56 D. L. R. 395.—CAN. 

PART VII. SECT. 3, SUB-SEOT. 2.— 
PD. (d). 


2607 ii. ———.}—Pitf. cones to 
sell to deft. certain O bers 
ag te eee ee int -—~ Held : 
the contract be oe mercantile one, 
& therefore oid fatle one in which 
time was of the essence of the cont 
& there ‘yeing nothing {n the contract 

circumstances to 
had a different 
intention, time was of the essence of 
the vontract.— JACKBON & 
®. CO-OPERATIVE a “ade Co. oF 
SovTH CaNTERBUR (1924) 
N.Z.L.R.2; Gaz LR eh 
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PART VII. SECT. 3, SUB-SECT. 2.---G. 

2620 iii, ——--.}--Where the ovidonco 
showed no binding ment to on- 
largo the time for dolivery, but defta. 
morely permitted pltfs. for their own 
convenience 10 postpone the time for 
delivery :—Held; defts. were entitled 
at any time before delivery to require 


Itf{s.to porforin the contract according 
Oo ita o inal torins.-~J ACKBON & Co., 
LTD. v. CO-OPERATIVE FREEZING Co. 


o¥ SOUTH CANTERBURY, LTD., [1922] 
N.ZL.R.2; Gag. L. i. 176.--N.Z. 


PART VII. SECT, 4, SUB-SECT. 2.-—A. 
2628 i. Jety of promisec to attend. -- 
GREAT Wrst Aare Ta ge Lrp. v. 
Pame, [1929] 974 ; 23 
8. Ae 276; ies) sive Ww. R. "105. 


2640 {. Stranyer. }- Whore & creditor 

eee to entertain the idea of payment 
his debtor or by some one acting on 

bie behalf, & pute it out of the power 
of the tenderor to offer payment in & 
manner acceptable to the creditor, the 
offer of performance by a person then 
able to carry ont the promise In ite 
entirety is a vulld tender, in spite 
of the form of it being er ay 
legal tender.—-VENKATRAMA 
GOPALAKRISHNA PILLAI (igs). Y i. 8 

52 Mad. 322.—IND. 


Cases 2625-2835. 


[1923] A. C. 48. 


2828. Add. Annotation :—Refd. British & Ben- 
ingtons v. North Western Cachar Tea Co., 


[1928] A. ©, 48. 


2829a. Subsequent agreement Peal tah at 
oO. v. 
(J. RK.) & BROTHERS, Lip., No. 4, ante. 


2830. Add. Annotations :—Apprvd. Martin v. Stout, 
(1925) A. C. 359. Consd. Guy-Pell v. Foster, 

Refd. Huntoon Co. v. 

olynos (Incorporated), [1930] 1 Ch. 628. 


2831. Add. Annotations: — Consd. Guy-Pell vv. 
Foster, [1930] 2 Ch. 169, C. A. 


law.}+—Rose & FRANK 


1930} 2 Ch. 169. 


British Trade, 


2882a. —-— 





PART VII. SECT. 5, SUB-SECT. 6.—0O. 


2704 ii. -}—Deft., an 
owner of land, informed D. & M. 
prospective purchaseys, that, he would 
sell it ut a cortain price to that one «f 
the two who would first deposit th- 
puncte ene with deft.’s solr.: & 
e 80 Instructed hig solr. D., pltt., 
obtained the amount in currency & 
called on the solr., tolling him that ho 
had come to pay the censy & The 
eolr, informod him thet he was too late 
since the night before he had agreed 
with M.’s solr., who had telophoned 
him that M. wished to pay the money, 
that he would treut that as an offer 
if completcd in the morning. <A_ few 
minutes later a letter arrived from 
M.’s solr. containing a chequo (there 
was no evidence adduced that it was 
certified), & the solr. informed ])., pltf., 
that M. had got the land :—Held: 
what pltf, did constituted a legal 
tender & therefore brought him within 
the terma of deft.’s offer & entitled him 
to the land. DUNN v. HANSON (Alta.), 
(1028) 4p. L. R. 606; [1928}) 3 

. W. BR. 178.-—OCAN, 


PART VII. SECT. 5, SUB-SECT, 7. 


2778 i. General rule.|-—A valid tender 
on a contract of debt {8 as much a 
performance & discharge of debtor’s 
duty as an actual payment.—DasHa- 
RATHI Gnosk v. KHONDKAR ABDUL 





een, 





PART VII. SECT. 6, SUB-SECT. 2. 


2809 =O. -}—PRNMAN MANU- 
FACTURING Oo. v. BROADHEAD (1892), 
218. C. R. 713.—-CAN. 


q i. sain » the agree- 
mente relied on establish a new 
contract were only in the nature of 
security. —McCCUTCHEON Brick Oo. ». 
GARDINER (Man.) oaae-4 4 21 W. L. R. 
72; 4 D. L. R. 48 .—CAN., 


PART VII, SECT. 6, SUB-SECT. 3.— 


- (am) i. 
2888 vill. .-}~Although repudia- 
tion by a party to a contract of sale 
eutitles de facto the other party to 
recover damages thua incurred, the 
vendor has the right to insist on pre- 
serving the integrity of the contract 
& to tender the goods for delivery 
according to the terms of the eale, in 
which case his claim for damages will 

















(1924] P. 104.; Berners v. 
Fleming, [1925] Ch. 264; Huntoon Co. v, 
Kolynos (Incorporated), [1930] 1 Ch. 528. 


«-}+-—-Under agreements made in 
1923 & 1925, pltfs. were granted the right to 
occupy sufficient land of defts. for the pur- 
pose of constructing & working a railway 
until the termination of the exhibition to be 
held on the grounds of defts. at W. during 
1924 & 1925, whereupon pltfs. were to be at 


EnGuisH anp Emprme Diarst Supplement. 


2825. Add. Annotation :—Refd. British & Ben- 


assets at W. to a purchaser to whom defta. 
ingtons v. North Western Cachar Tea Co., 


agreed to grant an option to occupy the land 


for the further period of one year thereafter & 


a further option to continue such occupation 
from year to year for a total period not 


exceeding six years from the closing of the 


CROMPTON 


efd. The 


2 Ch. 169. 


be more oasily & readily assessed upon 
refusal to accept by the buyer.— 
BRILLIANT SILK MANUFACTURING Co, 
vw. KAUFINAN, [1925] 2 D. L. R. 91; 
(1925) 3. CG. R. 249.—CAN. 


2833 ix. .}--Where a oo. re- 
nounced a contract before breach & the 
other party made a new arrangement 
with the co. with the object of minimis- 
ne his damages :-—FHleld: ho had 
adopted the renunciation & was en- 
titled to damuges.— GARRISON v. THOM- 
sin & CLARKE TIMBER CoO., riae) 2 
I). L. R. 803; (1926) 2 W. W. R. 81; 
37 R. C. n. 924.-—CAN. 

2833 x, ——.])—Y. P. BARLEY PRO- 
DUCERS, LTD. wv. EH. C. 
Pry., Lrp., 11927) V. L. R. 194; 

A. L. T..151; [1927] Argus L. R. 116. 


te emnan 





2838 i a. -+—Where the conduct 
of one of the parties to a contract has 
been such as would lead a reasonable 
porson to the conclusion that he does 
not intend to fulfil his part of the 
hcl Mepoatttl the other party to the con- 
tract, whatever in fact may have been 
the actual intention of the foriner, 
Inay treat. such conduct as an intima- 
tion that the oontract has been 
repudiated. — Faraninb, ETC. 
BRCNELY-CRUNDALL, [1922] 8. C. 
(H. L.) 173.—8COT. 


2838 v. ——.}—On the facts :— 
Held: deft. did not refuse to carry 
out the real contract & what he 
did in the circumstances did not 
amount to a ropudiation of the real 
contract so as to entitle pltf. to 
terminate it.—FREKDMAN v. FRENCH 
(1921), 60 G. L. R. 432.—CAN, 


28388 vi. -}—If a party declares 
his intention not to be arthar bound 
by a contract, this is an anticipatory 
breach upon acoeptance by the other 
party. It does not matter that the 
pet so declari is misinstructed at 
be time as to the facts upon which 
he bases such declaration.—CLAUSEN 
v. CANADA TIMBER & LANDS, LTD., 
(1923] 4D. L. R. 751.—CAN. 


2838 vil. ——~.J]—- Where a buyer 
knowing that the seller could not 
deliver, falled to pay the deposit agreed 
upon :-—Held: not a breach of con- 
tract nor repudiation.— TOWNSEND vw. 
Moon Motor Oo., [1924] 1 D. L. R. 
§11.—CAN. 


2838 villi. ———- Partial 











non - per- 


Sormance—<Agreement substantially per- 
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exhibition. 
the ground of defts., & worked it until the 
closing of the exhibition on Oct. 31, 1925. 
On Dec. 30 defts. purported to terminate 
their agreements with pltfs. on the 
that same had lapsed owing to pltfs.’ delay 
in exercising the option of calling for a re- 
newal of the licence to occupy defts.’ land in 
favour of a 
taking :-—Held: by purporting to terminate 
the agreements dofts. 

anticipatory breach thereof, & pltfs. were 
entitled to damages.-——- Never-Srop Ry. 
(WEMBLEY) v, BRrrish EMPIRE EXHIBITION 
(1924) INCORPORATED, [1926] Ch. 877; 95 
L. J. Ch. 4113 185 L. T. 405 ; 70 Sol. Jo. 735. 


2885. Add. Annotations :—Consd. Martin v. Stout, 
[1925] A. ©. 359; Guy-Pell v. Foster, [1930] 


ROBERTSON 


Pitis. constructed a railway on 


ground 


urchaser of the railway under- 


had committed an 


Refd. Tyldesley U. D. C. v. Leigh 


: ~ KR. D. C. (1925), 23 L. G. R. 243; Robert 
liberty to sell all their property & other |° B. Munro & Co. v. Meyer, [1930] 2 K. B. 312. 


formed.}-—-By a tripartite agreement 
between the two applts., A. & H., & 
resp., it was agreed that A. should 
grant a sub-lease of one theatre to 
rosp., that B. should grant a lease of 
another tLeatre to reap., & that resp. 
should grant a sub-lease of a third 
theatre, including all offices, to B. 
The partics entered {nto possession, 
except that B. was excluded from a 
room which applits. alleged to be an 
ofiice which B. was entitled to under the 
agreoment :—Held: tho possession of 
the office was not ossential to the use 
of the premises as a theatro, & a refusal 
to give it. did not entitle applts. to 
rescind.—FULLER’8 TIIEATRES, LTpD. 
pe eanOve (1923), 31 C. L. R. 524.— 


2838 fx. .J—ALRERT MINING Co. 
v. SPURR (1883), 22 N. B. ht. 346.—CAN, 


2838 x. —-—.]—- ROBINSON ¥. PETERS 
(Sask.), [1927] § D. L. R. 131.-—-CAN. 


2838 xi. --——.+—-STEIN v. KILEEL 
(1929), 1 M. P. R. 263.—CAN. 

sx. Contract with Commonwealth— 
Reasonable belief that contract not being 
carricd out—Powers of Minister.}—An 
agreoment between the Commonwealth 
& aM eg whereby applt. agroed 
provide & maintain an efficient coastal ‘ 
shipping service in the Northern 
Territory contained a provision that, 
if at any time the Minister for Home 
& ‘Territories should “ have reaxyon to 
believe ’? that the agreement was not 
being carricd out by applt. fn accord- 
ance with the agreeinent, the Minister 
might determine the contract :— Held: 
in exercising the power the Minister’s 
function was administrative & not 
quae dudes & therefore he might 

etermine the contract withont giv 
appit. an i) all ed of being heard.-— 
BovcautT ay Co., Lrp. vw. TRE 
sr a ae (1827), 49 C. L. R. 98. 


PART VII. SECT. 6, SUB-SECT. 3.— 
A. (a) ii. 


sa. Contract by gp ie cero? —_ 
Refusal to sign formal act, }—Cer- 
tain correspondence & memoranda 
were relied on by pltfs. to prove an 
agreement by defta. Subsequently 
a formal contract was sent to defts., 
which they refused to sign, ebecine 
to its terms :—-Z2Z/eld : sachet irvas 
the previous documents were su nt 
to establish a contract, the terms of 
the proposed formal contract modified 





2836a. ———-} —A party to a contract who desires 
to avail himself of an act of repudiation by 
the other party must evidence his election 
to do so with every reasonable atch.— 
BERNERS v. FLEMING, [1925] 1 Ch. 264; 94 
L. J. Ch. 273; 182 L. T. 822, C. A. 

Annoiation :—Refd. Never-Sto . (WwW : 

Empire Exhibition (1924) ee ane . ety 6 Gresine 

2841. Add. Annotations : —Consd. Guy-Pell v. 
Foster, [1930] 2 Ch. 169. Refd. Berners v. 
Fleming, [1925] Ch. 264; Martin v. Stout, 
[1925] A. C. 359; Never-Stop até (Wembley) 
v. British Empire Exhibition (1924) Incorpo- 
rated, [1926] Ch. 877. 

2846. Add. Annotation :—Refd. Akt. Reidar v. 
Arcos, [1927] 1 K. B. 852. 

2847. Add. Annotation :—Refd. Akt. Reidar v. 
Arcos (1926), 42 T. L. BR. 737. 


2861a. For fixed perlod——Afterwards deter- 
minable on notice—Time for giving notice.}— 
By an agreement dated July 12, 1927, pltfs. 
& defts. agreed that pltfs. were to deal with 
defts.’ entire output of Jarrow pig iron avail- 
able for delivery in Scotland, pltfs. under- 
taking to push the sale of the same in Scotland 
in preference to any other brand. They 
were to base tiieir prices on the current prices 
for Middlesbre ugh pig iron, free on truck 
makers’ works or f.o.b. makers’ wharf, 
excluding Tees dues, & to pay cash on 
Mondays for the previous week’s shipments. 
The agreement also contained the following 
clause: ‘‘ It is understood that the above 
agreement is to hold good for the period of 
twelve months from Apr. 22, 1927, with six 
months’ notice thereafter on either side to 
terminate, & that should any misunderstand- 
ing arise in connection with thiz .¢rcement, 
an arbitrator should be appointed by the 
president for the time being of the Lundon 
Chamber of Commerce.” Disputes having 
avisen between the parties about the prices 
which pltfs. ought to charge for the pig iron 
Which they sold, defts. notified pltfs. that they 
terminated the agreement as from Apr. 22, 
1928. Pltfs. acknowledged the notice & 
accepted it as a notice terminating the 
agreement at a date six months after Apr. 22, 
1928, but defts. insisted that the agreement 
was terminated on Apr. 22, 1928. Vltfs. 
brought an action for breaches of contract, 
(2) in terminating the contract before the 
expiry of the agreed term, & (b) because, as 
they alleged, defts. refused to supply them at 
‘the current prices for the Middlesbrough 
pig iron ’’:—Held: defts. were not entitled 
to terminate it on Apr. 22, 1928. It could 
only be terminated by a six months’ notice, 
which could not be given before twelve months 
had elapsed, but could be given at any time 
after the expiration of the twelve months.— 
Jacks (WILLIAM) & Co. v. PALMER’s SHIP- 
BUILDING & Iron Co. (1928), 98 L. J. K. B. 
366; 140 L. T. 473; 34 Com. Cas. 107, C. A. 
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2877a. ———.]}—Deft. was the chairman of the 
S. Co. which at the end of 1921 was seeking 
to issue £15,000. First Lien Debentures to 
rank pari passu with a previous issue of first 
lien debentures of the same amount; & deft. 
having interested pltf. in the matter, sent 
him a lIetter of indemnity dated Feb. 17, 
1922, in these terms: ‘‘ Regarding the issue 
of £15,000 First Lein Debentures of the S. Co. 
at the price of £80 per £100 . . . I under- 
stand you are subscribing for £3,000 of the 
same at a cost to you of £2,400. In con- 
sideration of your giving me one-fourth of 
any profit you may receive on such invest- 
ment, I hereby indemnify you against any 
loss thereon. The expression ‘any profit’ 
only refers to the redemption price of £100 
per £80 which, when received, will show a 
profit of £20 per bond & the bonus out of the 
proceeds of any royaltics on oil sales from the 
co.’s properties during the currency of the 
debentures. ... The interest you will be 
entitled to receive from the co. is excluded 
from the considoration of profits.” The 
debentures were redeemable on July 1, 1925, 
but they were sccured by two debenture 
trust decds which gave power to extend the 
due date, & in Apr. 1925, steps were taken 
which resulted in its extension to July 1, 
1030. In May & June, 1925, a corre- 
spondence took place between pltf. & deft. 
in which pltf. anneunced his intention of 
selling the debentures, & deft. protested 
against this, claiming that they must be kept 
till their due date. On July 16, 1925, pltf. 
put the debentures up for sale, & in the 
absence of other bidders sold them to his 
son for £25. He then commenced pro- 
ceedings to recover the amount of his loss, 
but the House of Lords decided that nothing 
was payable under the indemnity until the 
due date arrived. On July 18, 1928, the co. 
went into liquidation & pltf. having re- 
dentine the debentures from his son, 
rought these proceedings to recover his 
loss :~—/Zeld : in ¢clling the debentures pitf. 
had committed a breach of an implied term 
of the contract & having failed to maintain 
the position essential to enable deft. to 
receive the consideration for the indemnity, 
he had committed a breach of a term going to 
the root of the contract. Deft. had elected 
by his pleadings in the previous action to 
treat the contract as at an end & pltf. could 
not therefore maintain the present action.— 
GuyYy-PELL v. Fostrn, (1030) 2 Ch. 160; 99 
L. J. Ch. 620; 143 L. T. 247, C. A. 


2884. Add. Annolution :—-Refd. Walton Ilarvey, 
a vi ere & lJiomfrays, l.td., [1931] 
1 Ch. 146. 


2888. Add. Annotations :—+-Apld. Ite Gramophone 
Records, Ltd. (1930), 69 L. Jo. 201. Refd. 
Livock v. Pearson (1028), 33 Com, Cas. 188; 


materially to defts.’ prejudice the 
previous undertaking ae to time of 
shipment, & defts. had rejected it & 
clearly intimated their intention to 
consider the contractual relations at 
an end, which they were entitled 
to do.-— Fosira & Co., LTD. ¢. 
NORTHERN FRv1T Co., Lrp., [1923)} 
1D. L. R. 402; 16 Sask. L. R. 414; 
(1923) 1 W. W. R. 59.— CAN. 


PART VII. SECT. 6, SUB-SECT. 3.— 
| A. (m) iif. 


with deft. for advertising & agreed 
to pay a weekly rent in advance, if 
the rent fell into arrears, the agrce- 
ment to be cancelled. In an action 
for breach of agreement, deft. pleaded 
that the contract had been avoided 
by ies ’a default in payment of rent. :— 
Held: pitf.’s default did not ipso facto 
avoid the contract, & in the abrence 
of an allegation that pitf. had elected 
to treat the contract aa void, the plea 
was bad.—MANNINGTON 1. CLIFFORD 
(1921), 17 Tas. L. R. 13.—AUS. 
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PART VII. SECT. 6, SUB-SECT, 3.— 


« (¢). 

sb. Proviston tn contract for lUqut- 
dated damages.}-—A clause in an agree- 
ment provided that a certain sum of 
money to be paid by resp. should be 
treated as the amount of compensation 
in case of his failure to carry out the 
contract :—Helid: not to authorise 
resp. to determinc the agreement Ly a 
notice to determine & an offer to pay 
that sum.—FULLER’s THEATREA, LID. 
%, eno (1923), 31 CL. RR. 524. 


Coreen 
q 


Cases 2888—2064. Enauish anp Empree Digest SurPLeMenr. 
Fowler ». Commercial Timber Oo., [1930] 2 | 


2896. Add. Annotation :—Consd. Meyrick v. Dyson 
(1925), 41 T. L. R. 368. 


2899a. Effect of part-performance — Major 


part 
of consideration received.}—Plitf., a mental 


specialist, & the 


roprietor of a nursing 
home, sued deft. 


or medical attendance & 
board & lod of deft.’s son, a patient 
certified to be insane; & deft. counter- 
claimed for negligence & unskilful treatment. 
The jury found for pltf. on the claim; & on 
the counterclaim they awarded deft. 20s. _ 
finding that pltf. was guilty of negligence or 
breach of duty in not entering in a book the 
occasions when the patient was confined to 
a bedroom hed the door locked, such 
entries bein vec by rr. 18 & 16 of the 
rules made e Comrs, in Lunacy under 
Lunacy Act, 1800 (c. 5), 8. 338 :—Held: as 
deft. had received a substantial part of the 
consideration, pltf.’s breach of duty did not 

o to the root of the contract so as to be a 

efence to pltf.’s entire claim, & judgment 
must be entered in accordance with the ver- 
dict.—MEYRICK v. Dyson (1925), 41 T. L. R. 
aa subsequent proceedings, 41 T. L. R. 576, 


2027. Add. Annotation :—Consd. Berry v. Berry, 


[1929] 2 K. B. 316. 


2932. Add. Annotation :—Consd. Berry v. Berry, 
[1929] 2 K. B. 316. 


2984. Add. Annotation :—Refd. Berry v. Berry, 
[1929] 2 K. B. 316. 


2986a. .]—By a deed of separation dated 
Mar. 4, 1920, the husband covenanted to pay 
a monetary allowance to the wife. B 
agreement in writing not under seal dated 
June 25, 1928, the parties agreed that the 
terms of the deed regarding the allowance 
should be varied in certain respects. In 
Mar. 1929, the wife instituted proceedings 
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claiming —— of allowance under the deed : 
~—Held: applying the rules of equity wh ich 
must prevail when there is any conflict or 
variance between them & the rules of the 
common law with reference to the same 
matter, the tt by the husband of the simple 
contract of e 25, 1928, was a good defence 
to the wife’s action under the deed.— BERRY 
v. BERRY, [1929] 2 K. B. 316; 98 L. J. K. B. 
748; 1411. T. 461; 46 T, L. R. 524. 


2988. For ‘‘ Validity of rescission of parol. ”? read 
** Validity of rescission by parol.}’’ 


2988a. S. P. INcw v. LIPPINGWELL (1772), 2 Dick. 
469; 21 BE. R. 362. 


2988b. S. P. Ex p. ILCcHESTER (Haru) (1803), 7 
Ves. 348; 82 E.R. 142. 


Annotations :-—Refd. Andrew v. Andrew (1855), 
130; area a iets. 


3 om & G. 
h S0t), 11 C. N. 341; 
Louis v. Louis (1884), 3 New ay 69; In the Eelats of 
Tollomache, {1 ia P. 246; Ward v. Van Dor Loeff, 
Burnyeat v. Van Der Loeff, (1924) A. OC. 653. 


2041. Add. Annotations :—Retd. British & Ben- 
ns v. North Western Cachar Tea Co., 
(1923) A. O. 48; Newsholme v. Road T'rans- 


port & General Insce., [1929] 2 K. B. 356. 


2945, Add. Annotations :—Apld. British & Ben- 


inztons - gar Western Cachar Tea Co., 
[1923] A. ©. 48; Rose & Frank Co. v. 
Crompton, [1925] A. C. 445. Refd. Royal 
Exchange Assce. v. Hope, [1928] Ch. 179. 
2958a. Add. Citation :—28 Com. Cas 265. 

Add. Annotutions :—-As to (1) Consd. ioe & 
Frank Co. v. Crompton, [1925] A. 445. 
ar ela Exchange Assce, v. hope | [1928] 


2968. Add. Annotation :—Refd. British & Bening- 
ors a aor Western Cachar Tea Co., [1923] 
A 


2064. Add. Annotation :—Refd. British & Bening- 
eer v. ee Western Cachar T'ea Co., [1923] 
A. * 4 tJ 


— 


PART VII. SECT. 6, SUB-SECT.@.-—C. 

2000 v. -——.)—Where applt. bad 
an election to rescind :-—Held: he 
had by his conduct in going on with 
the agreement & taking advantage 
under it, irrevocably oxercised his 
election to oN < e agrecment.— 
FULLER'S TURATI Lrp. v. Mus- 
GROVE (1923), 3] °C. A ht. 524.—AUS. 

2900 vi. -——~.!— Defta. oreorst 
oprtain goods manufactured by fA acs 
With some trifling exceptions the 
accordance with the 

ulrements of the contract & reason- 

ably fit for the purpose for which they 
were supplied. Some of the goods 
were roturned & an adjustment made 
concerning them :—Heild: defts. had 
waived any right they might have 
chad to repudiate the contract because 
of the delivery of defective goods.— 
HamittTon Grar & acs Co. 2. 
Lewis BroTurrs, (1924) 3'D. L. R. 
367.—OAN. 


PART VII. SECT. 6, SUB-SECT. 3.—D. 

so. Contract absolutely terminated.) 
—Whore ‘thero was a distinct & 
unoquivooal refusal by pltfs. to: per- 
form their oontract :—Held: eo long 
as defts. were continul to or 


goods were in 


rminated, but where finding th 
pitts attitude was unalterable, dete. 
ecided to aaquiesce in it, & com- 
municated suoh soquiescence to pltfa., 
the contract between the parties was 
put an end L- 
a AGaN Natu wv. Pont CHanp-FaTen 


CHAND (1924), I. L. R. 5 Lah. 497.— 
IND. 


sd. ——— Collateral contrart not ter- 
minated.J—MURRAY v. DRLTA COPPER 
Co., LTp., (1925) 4 D. L. KR. 1061.—CAN. 


PART VII. SECT. 6, SUB-SEOT. 4. 
se. Agreement under seal.) — Long 
delay in bringing action cannot defeat 
the enforcement of an agrooment under 
scoal whore the twelve years beer ros 
by Stat. ree nag have not iss 
—MCCORMACK 2. eagle 1034) 
SAR L. R. 876; 2 W. W. 


PART VII. SECT. 6, SUB-SECT. 5. 


sf. Rights of partice—Indemnification 
if party misled from obligations of con- 
tract. }— W here on of a contract 
is ordered the ct. full power be 
make a just allowance & to do what 

ractically just, although it may bes 

e able to restore the parties precisely 
to the ries aad were in Dror to the 
ped nt nd yo int t of the party 
ee - ols put fr ~, the position in 


ae R. "Be adieu atte poser" iL 


PART Vil. SECT. Eh SUB AEE: 6.— 
2988 iii. S. Es STanLakE v. RING- 


22 


HAND 2eou , [1922] 3 Su W. R. 758 ; 
70 D. - 546.—CAN 


PART VII. SECT.'6, SUB-SECT. 6.— 
B. (b) i. 


EICHEL, ee 1D. L. R. 983 ; 1 
M. P. R,. 83.—CAN. 


PART VIL. Hh RET. & 8 SUB-SECT. 6.— 


co i. ——.}—A contract required 
bo in. willing Gannat be vue hr given 
new oral agreement, even if the varia- 
tion relates to a part of tho contract 
which, if it stood by itself, oe ra 
be re quired to writ 


be in 
o, Davin, ito28} 1 Pe "1040: : wrt; 
O. L. R. 4 8.—OAN 


PART VII. SECT. 6, SUB-SECT. 6.— 
B. (b) iii. 


2962 i. Ezxtension 


LTp. 
Ras (tt 1927), 39 C. Le Be : 
chee R,. 2043 be here 


i 


cutting ¢ removal wed 
timber. }-—LAWREN 
(1874), 31 Gr. gel OF CAN. 


ERRINGTO 


2065. Add. Annotation :—Refd. Rose & Frank Co. 
~  v. Crompton, [1923] 2 K. B. 261. 

2067. Add. Annotation :—Refd. British & Bening- 
yare wF noe Western Cachar Tea Co., [1923] 

2970. Add. Citation :—28 Com. Cas. 244. 

2875. Add. Annotations -—Refd. Jacobs v. Batavia 
& General Plantations Trust, [1924] 1 Ch. 
287; Berners v. Fleming, [1925] Ch. 264. 

8088, Add. Annotation :—Refd. Koenigsblatt v. 
Sweet, [1923] 2 Ch. 314. 

8088. Add, Annotation :—Refd. Hong Kong & 
poeneee! Bank v. Lo Lee Shi, [1928] A. C. 

8040. Add. Annotation :—Refd. Re Whitrod, Bur- 
rows v. Bax (1925), 70 Sol. Jo. 209. 

8069. Add. Annotation :—Consd. Hong Kong & 
auenenel Bank v. Lo Lee Shi, [1928] A. ©. 

3077. Add. Annotations :—Apld. Kennedy v. 
Thomassen, [1929] 1 Ch. 426. Refd. Lever 
Bros., Ltd. v. Bell (1930), 47 T. L. R. 47. 

8078. Add. Annotations :—Refd. Lever Bros., Ltd. 
v. Bell (1930), 47 T. L. R. 47; Robert A. 
Munro & Oo. ». Meyer, [1930] 2 K. B. 312. 

8078a. -}—Basrow, Lange & BaLuarn, Lrp. 
anoeee J. McCaux & Co. (1929), 73 Sol. Jo. 


3081a. .}-—Under the will of her then husband 
made in 1902, & a separation deed & settle- 
ment made in 1903, V. was entitled to two 
annuities of £200 each. Testator, who was 
also the settlor, died in 1913, & V. afterwards 








married a Dutch subject, & for the remainder - 


of her life resided in Holland. In 1927 the 
trustees of the will offered to redeem both 
annuities, & after some negotiations were 
informed by V.’s solrs. that they would .dvise 
her to accept £6,000 for redemption, the 
annuities to be paid in full up to the dave 
of redemption. The trustees sent the solrs. 
a draft release for their approval... V. having 
informed her solrs. that she would accept the 
offer of £6,000, they sent her the release 
engrossed for her execution, & she executed 
it on Jan. 12, 1928. On Jan. 17 she died, 
but no notification of her death was received 
by her solrs. in London until Jan. 31. Inthe 
meantime the trustees having been informed 
by V.’s solra. on Jan, 24 that she had accepted 
the £6,000, on Jan. 30 paid the moncy to 
them, being in ignorance of V.’s death :— 
Held: (1) there was no concluded contract 
for the sale & purchase of the annuities, as 





PART VII. SECT. 6, SUB-SECT. 6.— 
B. (b) iv. 


sa. Contract relating to log scaling.}— 
Gopo v. GALBRAITH & SONS, [1930] 
1D. L. R. 484.—CAN. 


PART VII. peed @y SUB-SECT. 6.— 
« (&). 


sb. What amounta to.]— Where 8 
clause in an agreement provided that 
@ cortain sum of money should be 
treated as the amount of compensatio 
if tho contract was not carricd out :— 
Held: tho giving of such an offer 
& notice to determine the agreement 
did not constitute a rescission by 


e 


cellation & 


in tntegrum. Can 


LUMBER YARDS, 


1D. L. R. 496; [1926] S.C. R. 244.— 
CAN 


PART VII. SECT. 7. si. 

aj. Distingutehed from reactasion.] 
-—There is a difference between can- 
rescission. The logica) 
consequences of true rescission are | 7 
the returning by each party of the 
benofitae be has received, or restitution 


termination of the contract without 
restitution.—Primeavo & IMPERIAL 
LTD. v. MkKAGHER, 
(1923) 4 D. L. R. 1086; 3 W. W. KR. 
13808,—-CAN. 
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the purchasers could not have intended their 
offer to be accepted by the vendor merely 
executing a document; (2) even assuming 
there was a concluded contract, there was a 
total failure of consideration, owing to the 
death of the annuitant before completion, 
& the trustees were entitled to recover back 
the £6,000.—KBNNEDY v. THOMASSEN, [1929] 
1 Oh. 426; 98 L. J. Ch. 98; 140 L. T. 216; 
45 T. L. R. 122. 


3082a. .}—SHALES v. SEIGNORET, No. 3108a, 
post. 


38088. Add. Annotations :—Refd a. W. Ry. v. S.S. 
Mostyn, [1928] A. O. 57; Walton Harvey, 
ce uF pore & Homfrays, Ltd., [1931] 


3090. Add. Annotation :— Refd. Ilford U. D, O. 
v. Beal & Judd, [1925] 1 K. B. 671. 


3090a. For the existing paragraph substitute the 
_ following paragraph :— 

Absolute contract.|—-By a contract dated 
Aug. 16, 1922, the sellers sold to the pur- 
chasers about one thousand boxes of Smyrna 
sultanas at 60s. a cwt. c.i.f. London, to be 
shipped from Smyrna by steamer to London 
during Sept. 1922. Smyrna at the date of 
the contract was in the occupation of the 
Greeks. On Sept. 9, 1922, it was taken by 
Turkish forces & shipment became impossible, 
with the result that: the sellers did not ship 
any of the goods. The buyers siamed 
damages, & the disput: went before arbitrators, 
who stated a case for the opinion of the 
ct. under Arbn. Act, 1889 (c. 49), 8. 7. 
The sellers suid that they were excused from 
performance on the grounds (1) that the 
contract became illegal when the port of 
shipment came under ‘Turkish control, as a 
state of war at thal time existed between 
Iengland & Turkey; & (2) that a state of 
circumstances had arisen which made the 
contract impossible of performance & that 
differed totally from the conditions with 
reference to which the contract was made :-—— 
Held : mere impossibility of performance did 
not discharge a party where performance 
was not naturally impossible, unless such a 
state of affairs had arisen as displaced the 
fundamental basis of the contract; in the 
absence of any strike, war or force majeure 
clause, the buyers were entitled to damages 
for failure of the selicrs to deliver.—SARGANT 
(W. J.) & Sons v. Paresson (Eric) & Co, 
(1923), 129 L. T. 471; 39'T. L. R, 378. 


Re ne a oH I a RY TEND 








tion. —-ROYAL BANK OF CANADA 0. 
FRANK, [1923] 4 D. L. R. 1213.—CAN., 
Addition of provision for pay 
ment of compound taterest, \-—Lleld : an 
alteration in a material respect.— 
PARBATI CHARANMUKHERIREE wv. AMA- 
RENDRA NATH BUAtTrACcHAisKE (1925), 
Wi. R. 53 Cale, 418.--IND, 

sm. Alteration in writing of printed 
form.J~—In the case of a confilot 
between different clauses of an agree- 
ment arising from the expunging or 
alteration by pen & ink of certain 
provisions of a printed form in general 
use, a greater effect is to be attributed 
to the writing than to the printed 


tiou means de- 


words.—Knicir Suaar Co., LTp. v 


mutual consent.— FULLER'S Tres, | PART V1l. SECT. 8, SUB-SECT. 3. | Wrosren, (1920) 4 D. L. 1. : 
Lrp. v. MUSGROVE (1023), 81 C, L. KR, sk. Subatitution of party.}—To effect | W. W. Rt. 505; 24 Alta. L. R. 174; 
524.—AUB. a sale an aeee eade an ey i Aa Re facts, 1 330) Ss. CG. H. 518; 
; . en Ae . . * er 6 e@ 
PART VII. SECT. 6, SUB-SECT. 7. | Payer ‘To do this he altered a con- a ae 
ac. On good ehtpped under contract.}— | tract by substituting bis own name for | PART VII. SECT. 8, SUB-BECT. 8.—A. 


BsLoianN INDUSTRIAL - Lp. 9. 
axapDa Caemenr Oo., Lrp., [1926] | oon 


that of his prin ~—Held;: the 
pateace was Prsea by this altora- 


23 


8045 i. General rule.}-—THORNE v. 
WiriiaMms (1887), 13 O. R. 577.—CAN. 


Cases 3098-—3168. 


8098. Add. Annotations :—Consd. First Russian 
Insce. v. London & Lancashire Insce., [1928] 
Ch. 922; The Penelope, [1928] P. 180. Refd. 
rinaga v. Soc. Franco Americaine Des 
Phosphates De Medulla (1923), 92 L. J. K. B. 
465; Kursell v. Timber Operators & Oon- 
tractors (1926), 95 L. J. K. B. 5669; Re Wait, 
[1926] Ch. 962; May v. May. [1929] 2 K. B. 
6; Graves v. Cohen (1929), 46 T. L. R. 
121; Walton Harvey, Ltd. v. Walker & 
Homfrays, Ltd., [1931] 1 Ch. 274. 
8094. Add. Annotalion :—Refd. N. V. Kwik Hoo 
Tong a eal Maatschappij v. Finlay, [1927] 
8004a. ——- ———.]—-SARGANT (W. J.) & Sons v. 
PaTERSON (Eric) & Co., No. 8090a, ante. 


3095. Add. Annotations :—Refd. Cantiere Navale 
Triestina v. Handelsvertretung der Russe 
Soz. Fod. Naphtha Export (1925), 94 L. J. 
K. B. 579; Hirji Mulji v. Cheong Yue 8.8. Oo., 
[1926] A. ©. 497. 

8099. Add. Annotation :—Aa to (1) Distd. Walton 
Harvey, Ltd. v. Walker & Homfrays, Ltd., 
[1931] 1 Ch, 274. 


8099a. ——— -]—The lessees of a hotel entered 





into two contracts with a firm of advertising c 


agents, under the terms of which the latter 
_ were entitled to erect & exhibit, for a term 
of years, upon the roof of the hotel, electrically 
Uluminated advertisements. An electric sign 
* was duly erected. Before the expiration of 
the term the local authority, in exercise of 
its statutory powers, served the lessees with 
a notice to treat for the purchase of their 
estate & interest in the hotel, &, ulti- 
mately, having acquired the reversion to 
the lessees’ term, took possession, closed the 
hotel, & began to demolish it. The electric 
sign was removed by arrangement with the 
advertising agents, who subsequently com- 
menced an action against the lessees to 
recover damages for breach of the two con- 
tracts :—Held:; the local authority had 
acquired defts.’ interest in the premises by 
compulsion ; the two contracts did not confer 
upon pitfs. any proprietary interest or estate 
in the hotel; &, as.it could not be said that 
both parties to those contracts had made 
their bargain upon the footing that if the 
local] authority exercised their powers & took 
the hotel the contracts were to be discharged, 
there must be a declaration that defts. 
were liable to plitfs. for damages for breach of 
those contracts._-WALTON HARvEy, LTD. 
vo. WALKER & Homrrays, Lrp., [1931] 1 Ch. 
274; 1441. T. 331; 291. G. R. 241, C1 A. 


8101a. ——— All available shipping requisitioned.) 

—In an action brought in Singapore in Aug. 

1917, defts. counterclaimed damages for failure 

by pitt. to deliver sugar sold by him to be 

a ed & delivered at Bombay. The ship- 

ant ot the sugar had been prevented by the 
giiatticning of ships b 
Held: Civil Law Ord 

aha No. VIII. of 1909), 8 


the British Govt. :— 
ce oe III (Str. 
6 (1), which 
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pois that. in all questions which arise 
or decision in the Colony “ with respect to 
mercantile law generally, the ae to be 
administered shall be the same as would be 
administered in England in the like case, at the 
ssid peer period, unless in any case other 
provision is, or shall] be made, by statu 
made Defence of fhe Realm Amendment 
Act No. 2, 1915 (c. 837), & Courts (Emergency 
Powers) Act, 1917 (c. 26), applicable to the 
case, & the latter Act gave a good defence 
to the counterclaim whether the requisition- 
ing was under Defence of the Realm Act, 
1914 (c. 29), or under the prerogative power. 
—SENG Dsir HIn v. NAGURDAS PURSHOTUM- 
Das & Oo., [1923] A. C. 444; 92 L. JL P.O. 


141; 128 L. T. 780; sub nom. HIN vw. 
PursHyotumpas & Oo., 39 T. L. R. 226, 
8108a. ———.]—(1) If a man covenants to accept 


£1,000 bank stock on three days’ notice upon 
or before a particular day, it is no excuse for 
him that the party to make the transfer had 
no stock before the day on which he was to 
make it. (2) A man cannot be sued for money 
he covenanted to pay on the performance of 
a particular act if he prevents such per 
formance.—SHALES v. SEIGNORET (1699), 1 

oe 440; 12 Mod. Rep. 248; 91 EB. R. 


8115. Add. Annotation :—Consd. Browning vv. 
Crumlin Valley Collieries, [1926] 1K. B. 522. 


8121. Add. Annotation :—-Refd. The Penelope, 
[1928} P. 180. 


3123. Add. Annotation :—Refd. 
[1928] P. 180. 


$124. Add. Annotation :—Refd. 
[1928] P. 180. 


3187. Add. Annotation :—As to @) Consd. Haskell 
v. Marlow, [1928] 2 K. B. 


3149. Add. Annotation :—-Expld. Wait, [1927] 
1 Ch. 606. 
8153. Add.” Annotation :—Refd. Walton Harvey, 
oe . Benes & Homfrays, Ltd., [1931] 
C 


8162. Add. Annotation :—As to (3) Apld. Sargant 
v. Paterson (1928), 129 L. T. 471. 


3166. Add. Annotations :—Consd, First Russian 
Insce. t. London & Lancashire Insce., [1928] 
Ch. 922. Refd. Browning v. Crumlin Valley 
Collieries, [1926] 1 KK. B. 622; Wirji Mulji 
v. Cheong Yue S.S. Co., [1926] A. C. 497; 
The Penclope, [1928] P. 180; May v. May, 
[1929] 2 Kk. B. 386; Ottoman Bank v. Cha- 
karian, [1930] A. C. 277; Walton Harve 
Ltd. v. Walker & Homfrays, Ltd. iy 1931} 
1 Ch. 145. 
8168. Add. Annotations :—Consd. First Russian 
Insce. v. London & Lancashire Insce., [1928] 
Ch, 922. Refd. Larrinaga v. Soc. Franco 
Americaine Des Phosphates De Medulla 
(1923), alt oa K. B. 455; Oohey v. Sellar, 
> a0: 1 B. 536; The Penelope, [1928] 
rae v. Hyman, Hughes »v. 


The Penelope, 
The Penelope, 
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3006 -/+-Where a contract 
to threah a whole crop does not provide | not be 
for the rights & Habilities of the parties . 

threshing 


the event of the 
ented dh by. weather conditions, { indefinite perio 

d that the contract was based | & when so end 
on the assumption that the state of the | to reoover for the 
weather would remain such ag to permit 


more 


Ver 


the threshing being done with nothing 
temporary interruption, & 
cheewecres although the contract ‘wiil 


has already acne. Be erred Vo yore 


SON, {19881 3D. L. R. 394: [1928] 
2 Ww. W R. 289; 23 Alta. L. R. 467.— 
6 slight storm, | Sant vil. SECT. 9, SUB-SECT. 2.—I. 
an. Contract to instal furnace & main- 

ifled t¢ heat— 


ut ap end to it; | fain epec ‘ure of 
te ehreeher is ti tled Change of -J—MILLE 98. ace 
Bay HOovusin @ COMMIBaION, {1936} 1 


D. L. R. 608; 5B N. 8. R. 317.—CAN, 


24 


Hughes, [1929] P. 1; May v May, {1929} 
9K. B. 886 ; Lever Bros, bed, vel ine 
ce ee ve  Bros., Ltd. v. Bell (1930), 
a rotared alae tie ae #1 (2) Refd. The Lord 
rathcona, - 148; The P 5 
[1928] P. 180. Boas ener er 
8171. Add. Annotation :—Refd. 
{1928} P. 180. 


8172a. -+—(1) By a charterparty made in 
Nov. 1916, resps. agreed to place their 
steamship at the disposal of applts. on 
Mar. 1, 1917, & applts. agreed to employ 
her on specified terms for ten months from 
the date when she was delivered to them. 
The ship was requisitioned by the Govt. 
before Mar. 1, 1917, & was not released until 
Feb. 1919. Applts. then refused to take 
delivery of her:—Held: there had been in 
1917 a frustration of the charterparty which 
forthwith brought to an end the whole 
contract. 

(2) The legal effect of the frustration of a 
contract docs not depend upon the intention 
of the parties, or their opinions or even 
knowledge, as to the event which has brought 
about the frus‘ration, but upon its occurrence 
in such circu:astances as to show it to be 
inconsistent w:th the further prosecution of 
the adventure.—Hirng1 Mung: v. CHrona 
YuES.S. Co., [1926] A, C. 497; 95 L. J. P.C. 
121; 1384 L. T. 737; 42 T. L. R. 359; 17 
Asp. M. L. C. 8; 31 Com. Cas. 199, P. C. 

Annotation :-—Gencrally, Refd, De la Garde v. Worsnop (1927), 
96 L. J. Ch. 446. ; 
3175. Add. Annotation :—Refd. Wirji Mulji v. 
Oheong Yue S. S. Co., [1926] A. ©. 497. 


3177. Add. Annotations :—Refd. Paterann Zochonis 
v. Elder Dempster, [1923] 1 K. B. 440; The 
Erik Boye (1929), 142 1. T. 336. 


3178a. -|—In a charterparty there was a 
marginal memorandum that in the event of 
“war, blockade, or prohibition of export 
preventing loading, this charter to be can- 
celled’ :—Held: the charterparty was put 
an end to ipso facto by the happening of any 
or either of the contingencies mentioned in 
the memorandum to the charterparty.— 
ADAMSON v. NEWCASTLE STEAMSHIP 
FREIGHT INSURANCE ASSOCN. (1879), 4 
Q. B. D. 462; 48 L. J. Q. B. 870; 41 L. T. 
hae 27 W. R. 818; 4 Asp. M. L. C. 150, 


The Penelope, 








Annolations -onsa. Mercantile 8.8, Co. v. Tyser (1881), 7 

73; Moel Tryvan Ship Co. v. Weir Andrew, 

B..844. Apld. Capel v. Soulidi (1916), 114 

efd. Re Jamieson & Newcrstlo Steamship 
Assocn, (1895), 11 T. L. R. 196. 

3178b. J—THE PENELOPBH, [1928] P. 180; 

97 L. J. P. 127 3 139 L. T, 355 3 44 Tr. lL. R, 

597; 72 Sol. Jo. 557.; 17 Asp. M. Ll. ©. 486. 


3179. Add. Annotation :—Refd. Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 


3181. Add. Annotation :—Consd. Canticre Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 

8182. Add. Annotation :--Distd. Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1926] 2 K. B. 172. 


ee ne eS ace Eats 


Freight Insce. 
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8194 ie Time charter— Ship re- | 
quisitioned by Government.}—Held;: a 


rm ce a SF 





Vol. XiL—Contract. Cases 3168-2194. 


3183. Add. Annotation :—Distd. Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, (1925) 2 K. B. 172. 

3183a. —— Ship ordered to leave port— 
Subsequent permission to return & load. |— 
A charterparty of an Italian ship provided 
that 216 running hours, Sundays & holi- 
days excepted, weather permitting, should 
be allowed the charterers for loading & dis- 
charging, & that the lay days should com- 
mence from the time the steamer was ready 
to receive or discharge her cargo, the captain 
giving six hours’ notice to the charterers’ 
agents, berth or no berth. The exceptions | 
clause excepted ‘restraint of princes, rulers 
& people.’”’ The ship arrived at Batoum, 
& notice of readiness to load was given, 
& the Jay days began to run. Owing, how- 
ever, to a alepate between the Russian & 
Italian Govts. the ship was ordered by 
the port authorities to leave Batoum & also 
Russian waters, & accordingly the ship went 
to Constantinople. Subsequently permission 
was obtained to load the ship at Batoum, & 
she returned after being absent from the port 
a. little over a fortnight. The owners sub- 
sequently claimed demurrage from the 
charterers, on the basis that the lay days 
continued to run during the period the 
ship was abhsent from Batoum :-—Held: 
interference by the Russian Govt. did not 
amount. to such an illegality as to excuse the 

erformance of the contract.—CANTIERE 
AVALE TRIESTINA v. HANDELSVERTRETUNG 
DER Kuss. Soz Fon. Sovirr ReeuBiik 
NAPHTHA Kxporr, [1025] 2 K. B. 172; 94 
L. J. K. B. 5793. 1838 U. T. 162; 41 T. LL. 1’. 
355; 69 Sol. Jo. 443; 16 Asp. M. L. ©. 601; 

30 Com. Cas. 172, C. A, 
Annolalion :-—Refd. fe Kopner Phy datea'e Co. & Cleeves 
Western Valieys Anthracito Colilertos, [1927] 1K. 8. 879. 

3184. Add. Annolution:--Refd. Akt. Reidar v. 
Arcos (1926), 42 TT. L. IR. 737. 


3185. Add. Annotations :-—Refd. Sargant v. Pater- 
son (1923), 120 L. T. 471; Akt. Reidar v. 
Arcos (1926), 42 T. I. RK. 737; Jebara v. Otto. 
man Bank, [1927] 2 K. B. 264. 


3188. Add. Annotationa :---Consd. Snia Soc. di 
Navigazione Industria e Commercio v. Suzuki 
(1924), 20 Com. Cas. 284; Cantiere Navale 
Triesting v. Handelsvertretung der Jtuss. 
Soz. Kod. Naphtha Export (1925), 04 L. J. 
K. B, 579. 

8189. Add. Citations :—-92 J.. J. K. B. 4555; 129 
L. T. 65; 16 Asp. M. L. C. 183; 29 Com. 
Cas. |. 

Add. Annotation :—Refd. Hirji Muljiv. Cheong 
Yue 8.S. Co., [1926] A. O. 497. 


8198. Add. Annotation :—Refd. Perry v. Equitable 
Life Assce. Soc. of U.S.A. (1929), 45 T. L. BR. 
468. 
8194. Add. Annotations :—Consd. Larrinaga v, Soc. 
Franco <Americaine Des Phosphates De 
Medulla (1923), 92 L. J. K. 13. 455; First 
Russian Insce. v. London & Lancashire Insce., 
{1928} Ch. 922; Walton Harvey, Ltd. v. 
Walker & Homfrays, Ltd., [1931] 1 Ch. 274. 
Refd. Willis v. Willis (1927), 96 L. J. P. 177; 
The Penelope, [1928] P. 180; Uyman v. 
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condition was not to be implied in | the whole contract became impossible 
the contract that an interruption should 
excuse the party from 
performance of it, unless substantially 


of performance.--DOMINION CoaL Co. 
v. LORD STRATHCONA 8.8. Co., (1924) 
2 f. L. R. 66 7 57 N. Ss. R. ¥13.--CAN. 
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‘Hyman, hes v. Hughes, eee P. 1; 
‘May v. Pity cree 2K. B38 

8198. Add. Annotations :—As to ( : rer Snia Soc. 
di Navigazione Industria e Commercio v. 
Suzuki (1924), 28 Com. Cas. 284. Consd. 
First Russian Insce. v. London & Lancashire 
Insce., [1928] Ch. 922; The Penelope, [1928] 
P. 180. As to (2) Apld. rie Mulji v. Cheong 
Yue 8.8. Co., ee A. C. 497. Refd. May 
v. May, [1929] 2 K. B. 386. Generally, Refd. 
Cohen v, Sellar, [1926] 1 K. B. 5386 ; ~ 

v. Hyman, Hughes v. Hughes, (1929) 

‘Lover Bros., Ltd. v. Bell (1930), 47 T. L. R 


$199. Add. Annotation :—As to (1) Refd. Cantiare 
San Rocco 8. A, v. Clyde a & 
Hnginecriie Co., [1024] A. C. 2 

3199a. ——- -}—HigJI MULII v. CHEONG YUE 
S.8. Co., No. 3172a, ante. 

$201. Add. Annotation :—Refd. Benaim v. Debono, 
£1924) A. C. 614. 

8202. Add. Annotation :—As to (2) Consd. Cantiere 
Navale Triestina v. Handelsvertretung der 
Russ. Soz. Fod. Naphtha Export (1926), 94 
L. J. K. B. 579. 





8206. Add. Annotation ;:—-Refd. Cayzer, Irvine v. ; 


Board of Trade (1926), 95 L. J. K. B. 1054. 
8207. Add. Annotation :—Refd. Finlay v. Kwik 
. Hoo Tong Handel Maatschappij y 1928), 98 
L. J. K. B. 261. 


8208. For ‘ national ’’ read ‘‘ notional.” 


$211. Add. Annotations :—As tv (1) Refd. Larrinaga 
v. Soc. Franco Americaine Des Phosphates 
De Medulla (1923), 92 L. J. K. B. 455; 
Jebara v. Ottoman Bank, [1927] 2 K. B. 254. 


$218. Add. Annotation:—As to (2) Refd. Livock 
v. Pearson (1928), 83 Com. Cas. 188. 

38220. Add. Annotation :—Consd. Walton Harvey, 
ra on on & Homfrays, Ltd., [1931] 


$221, Add. Annotation :—Refd. Compagnie Con- 
tinentale d’ Importation v. Hande svertretung 
der Union der R Soviet Republic in 
Deutschland (1928), 188 L. T. 663. 


8225a. Confiscation by foreign Government.]—By 
&® contract the vendors agreed to sell & the 
purchasers to purchase the timber then 
standing uncut in a forest in the Republic of 
Latvia, the purchasers to have fifteen years 
in which to cut & remove it, such time to be 
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$204 v. Kevad., (1924) os is 226; 93 
L. J. P.C, 86; 130 L. T. 


relates pa to 
our_ welling 


8217 i. —-—— aa in way oO 
shipment. }—B & contract, made in 
1916, doft. sold certalu goods, ahipment 
to imate e seh Bieler ' ort Me Appit 
approximately equal monthly parcels : 

a rela the long delay in shipment pa peated airs 9 
caused by war did not frustrate the lation probibi 


commercial object of the contract & so 
a an end to it.—RINGSTAaD v. GOLLIN 


ie Beal ae LTp. pao fed 
, 303; 31 Angus L 2 eee eet ae of yeas not prohibit or restrict the 
i LTD 
aa i. Im reatricled by (1928). "App. D. 301.—S 


meni.}—Applt., @ manufacturer 
of yeast, entered into a written contract 
under which he undertook beh su raed 
a certain portion of 
resp. during 1927. 
contract provided that “ in the” oe 
of legislation being passed . which 
may in any wise restrict or prohibit 
the sale Be yeast in an gt fe quantity aor 

ass oY race, 

shall ‘become vold. while 
provided that if such legislation . 


works, He 


rent had not 


pe Pais yeast. then 


lakein od at your option ”’ in certain 
ecta. In June, 1927, by Act 24 
of Tpa7, the importation of yeast into 
the Union was probibited except with 
the foes of the Comr. of Police. 
spereden repudiated the con- 
it was null & void under 

thereof :—-Held;: | 
the importation of 
within the terme of 


COMPRESSED YEAST, promises, & an agreeme 
ISTRIBUTING AGENCY, LTp., 


k i. ——.-—A contract being for 
export only :—Held: ita ob 
mt dearer hagas ‘& LaGr Inc. ev. 


SucaR REFINERIES, LTD 
(ose) % “p. L. an. 783; 68 *.” L. +7 
31.—CAN, 


extended if the teed urchasers were prevented 
by an act of the Govt., or otherwise by force 
majeure, or by war, from cutting or 
ofthe timber. The purchasers took possession 
of the forest, but shortly afterwards an 
law was passed in Latvia under 
ch the forest & all the timber therein 
became the pro y of the Latvian State, 
the agreement annulled, & all the 
rights of vendors & purchasers in the forest 
& the timber became entirely confiscated :— 
Held: the performance of the contract was 
entirely frustrated by the act of the Latvian 
State, & the parties were released from it.— 
KURSELL v. TIMBER OPERATORS & CON- 
TRACTORS, {1927} 1 K. B.298; 95 L. J. K. B. 
569; 135 L. T. 228; 42 T. L. R. 435, 0. A. 


8226. Add. Annotation :—Refd. Kursell v. Timber 
Op rator & Contractors (1926), 95 L. J. K.B. 


8281. Add. Annotation :—Refd. Walton Harvey, 
oa. oy Pail & Homfrays, Ltd., [1931] 


Base: Add. Annotations :—As to (2) Consd. Cantiere 
Navale Triestina v. Handelsvertretung der 
Russe Soz. Fod. Naphtha Export (1925), 94 
L. J. K. B. 579. Refd. Larrinaga v. Soc. 
Franco Americaine Des Phosphates De 
Medulla (1923), 92 L. J. K. B. 455; Karsell 
v. Timber Operators & Contractors (1926), 
85 L. J. K. B. 569; The Penelope, (1928) 
n el H am v. Hyman, Hughes v. 

es, "1192 ]P.1; May v. May (1929), 98 
ie K. B. 770. oe to (2) Refd. Lever Bros., 

Lid. v. Bell (1930), 47 T L. R. 47; Walton 

Harvey, Ltd. v. Walker & Homfrays, Ltd., 

[1981] 1 Ch. 274. 


3238. Add. Annotation :—Refd. Browning v. Crum- 
lin Valley Collieries, [1926] 1 K. B. 522. 
3239. Add. Annotation :—Refd. Browning v. Crum- 
lin Valley Collieries, [1926] 1 K. B. 522. 
3240. Add. Annotation :—Refd. Browning v. Crum- 

~ jin Valley Collieries, [1926] 1 K. B. 622. 
3243. Add. Annotation :—Refd. Browning v. Crum- — 
lin Valley Collieries, [1926] 1 K. B. 522. 
$249. Add. Annotation :—Refd. Foscolo Mango 

& Co. v. Stag Line, Ltd., [1931] 2 K. B. 48. 
Huntoon Co. v. 


Kolynos (inoomiorated). {[1930) 1 Ch. 528; 
Pockney v. Atkinson (1929), 142 L..T. 135. 


8275. 





Dertormance. aay LaXxXMaN JOSHI 
ECRETARY OF STATE FOR INDIA 
tose L. R. 52 Bom. 142.—IND. 
sq. Refusal of muntcipal licence for 
hanes contemplated.) -— FONG fa 
KERWIN (Ont.), (4929) D.L. R. 612. 


- may be 
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li, —— Lease of hotel.}—The lessees 
of au hotel property, u pen prohibition 
come into force in Alberta, sued for 

seh ade that the lease of the 

t to pure 
he chattels in the hotel were ter- 
minated through failure to obtain a 
licence :-—Held: the abolition of the 
bar was 2 risk that must be undertaken 
A Penny fg ree i t porter: 
on of the subject-matter, 
Hh . mag of sterility ~Cumnne & 
T & PENNINGTON, 
isin) dw. RR Bs ll Alte Le te 

70; 33 D. L. R. 689.——CAN. 


gia VII. SECT. 9 SUB-SECT. 6. . 
pe 1934) A. eats 93 
Loe P.O. 803 1 dv 1 a0 


ject was 
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of workmen—Lease of salt 
: the contract to 
become hmpossible of 


(26 


pay 


le Add. Annotation :—As to (2) Refd. Hyman 
v. Hyman, Hughes v. Hughes, [1929] P. 1. 
3280. ‘Add. Annotation :—Refd. ie tie v. Hyman, 
Hughes v. Hughes, [1929] P. 1 


8282. Add. Annotations :—Consd. Cantiare Suan 
Rocco 8S. A, v. Clyde Shipbuilding & Engineer- 
ing Co., [1924] A. C. 226; Graves v. Cohen 
(1929), 46 T..L. a 121. Refd. Cohen v. 
Sellar, [1926] 1K. B. 536 ; Hyman v. Hyman, 
Hughes v. Hughes, [1929] P.. 4. 


8308. Add. Annotation :—Refd. Tredegar v. Har- 
- wood, {1929] A. C. 72. 

3306. Add. Annotation :—Refd. Tredegar v. Har- 
wood (1927), 44 T. L. R. 17. 

33810. Add. Annotation :—Refd. London & North 
Eastern Ry. Co. v. Blundy, Clark & Co. 
(1931), 20 Ry. & Can. Tr. Cas. 92. 


3814. Add. Annotation :—Refd. London & North 
Bastern Ry. Co. v. Blundry, Clark & Cv. 
(1931), 20 Ry. & Can. Tr. Cas. 92. 


8324. Add. Annotation :—Consd. Curtis Moffat v. 
Wheeler, [1929] 2 Ch. 224. 


3327. Add. Annotations :—As to (5) Apld. Meyrick 
v. Dyson (1025), 41'T. L. R. 368. Generally, 
Refd. British \merican Oontinental Bank v. 
British Bank for Forcign Trade, {1926] 1 
K. B. 328. 


3328. Add. Annotations :—Apld. Baldry v. Mar- 
shal], [1925] 1 K. B. 260; Barker v. Agius 
(1927), 48 T. L. R. 751; Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 528. 


After this case add ‘‘ See, also, COMPANIES, 
No. 814a.” 
3330. To the cross-references following this case 
add “As regards bills of exchange.|—Sce 
BILLs OF EXCHANGE, Vol. VI., pp. 72--93.” 


33840. Add. Annotations :—Refd. QGuy-Pull wv. 
Foster, [1030] 2 Ch. 169; Huntoon (Co. v 
Kolynos (Incorporated), [1930] 1 Ch. 628. 


3846: Add. Annotations :—Refd. Guy-Pell 
Foster, [1930] 2 Ch. 169; I[untoon me 
Kolynos (Incorporated), [1930] 1 Ch. 


3351. Add. Annotations : :—-Consd. iene ne v. 
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3305 i. Performance by one to satis- |! 
faction of other party—tWhether purty | 
bound to decide peaeinaey or entitled to | 
decide arbitrarily—Lond fide derision.] | 
—Pitf. agreod to place sods around 
defts.’ power house to their satisfaction. | 
Defts., not being satisfied with the 
sods or the work, cancelled the con- 
tract. In an action fdr damages for 
breach of contract, the jury found that 
defts. had acted honestly but un- / 


a 


c i, 


reasonably :—/led: the judgment of 
defta. honestly arrived at was final, & 
Itf. was not entitled to haan 
RUMAN vw. ForpD Moron Co. 
CANADA, LTp., (1926) 1 D. f. RR. ago : 
58 O. L. R. 317.—CAN, 


st. Fteceipt of money — Duty to | 

collect.}—A. contract provided for a | 
parccntags of the moneys received by | 
one party to be paid to the other :-— 
Held: Nability could not be evaded by 
failure collect tho moneys; but 

where there was good reason to suppose 
that litigation oor the purpose of 
collection would he useless, there. ves 
no duty to litigate.——NorRTHERN Pip 
LINE Co. v. CANADIAN GAS Co., (1924 ] 
4D. 1. R. 1111.—CAN. 


be employed in 


Cor 
(192213 W. iw. n. 9 


60.—-CAN. 


C. P. 403.-——CAN. 


et re re rt en en ee 
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a i. cement to sell dealer’s 
bisginess pete oh lo granting of licence by 


J.8. 


licensing oMflcer.}- iki v. Subivan 
i (1927), 48 N. L. R. 309.--8. AF. 


PART VII. ene Tey. SUB-SECT. 1.-- 


———.) —- Hanirax & Cark 
BRETON Coa, & Ry. Ca. ». GREUORY, 
Cass. Dig. 2nd cd. 727.—-CAN. 


PART VII. saab Ss SUB-SECT. 1.— 


sa. Timber licence-~Condition against 
employment of Chinese or Jupunese.} 
~-~A condition in a special timber 
licence under Land Act (B.C.), 1 
that no Chinese or Japancee should 


with is one of the essential terms 
of sree on —A.-G. 
Brooks, BripLakE & Co., 


oe Contract for sale of currency — 
Payment condition precedent to deli: ery. 
--WALSH v. BROWN (1868), 18 C. 


sf. Selling agency 
AUCHTERLONIE t. 


sk. Agreement to sell land for church-— 

I pd stad congregation brought rheeech .}—Hleld: 
though at first conditional, the con- 
reason of 4 congregation 
having assembled, becaine absolute.— 
aa ?, CHRISTIE (1867), 13 Gr. 495.— | 
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Vol. XII.—Contract. Cases 8276—8518, 


Kolynos (Incorporated), [1930] ol Ch. 628. 
Refd. Guy-Pell v. Foster, [1930] 2 Ch. 169. 


3379a. ——— Provided ‘‘ undertaking ’’ carried out.| 
—-BRUFF v. CONYBEARB eres 17 1. T. 


yee Ex. Ch.; revsg. (1862), 18 OC. B. N.S. 
63. 
Annotation -—Consd. London Corpn. v. Sandon, London 


Corpu. : Mot. Ry., Met. Ry. v. London Corpo. (1872), 26 


a T. 86, 
8407. Add. Annotation :-—Refd. Iuntoon v. 
Kolynos (Incorporated), [1930] 1 Ch. 528 


3408. Add. Annotations :—Consd. Huntoon Co. Uv, 
Kolynos (Incorporated), [1930] 1 Ch. 628. 
Refd, Guy-Pell v. Foster, [1930] 2 Ch. 169. 


3447. Add. Annotation :-—Refd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 


| $487. Add. Annotations :—Refd. British & Bening- 


tons v. North Western Cachar Tea Co., 1928] 
A. C. 48; Never-Stop Ry. (Wembley) ». 
British Kimpire Exhibition. (1924) Incorpo- 
rated, [1926] Ch. 877. 


3490. Add. Annotation :-—Refd. British & Bening. 
tons ey orth Western Cachar Tea Co., [1923] 
A.C, 48. 


3494. Add. Annotations :—-Refd. United States 
Shipping Board v Durrell, [1923] 2 K. B. 
7309; Anglo-Newfoundland ‘Development oe 
v. Pacific Steam Navigation Co., [1924] A. 
406 ; Cohen v. Sellas, [1926] ] K. B. 636. 


3495. Add. Annotation:.—Refd. United States 
Shipping Board v. Durrell, [1923] 2 K. B. 789. 


3500. Add. Annotation :--Refd. British & Bening- 
tons v. North Western Cachar Tea Co., [1923] 
A. C. 48. 


8508. Add. Annotation :—Distd. Chillingworth v. 
Esche, [1923] 1 Ch. 578. 


8509. Add. Annotation :—Refd. Samuel v. Dumas, 
[1924] A. G. 431. 


' 8513. Add. Annotations oe Acties Nord- 
Osterso Rederiet v. Casper, Edgar (1923), - 
28 Com. Cas, 222. Refd. British & Bening- 
Hae oo Western Cachar Tea Co., [1923] 
A 


PART VII. SECT. ne SUB-SECT. 1.— 


3422 i. (leneral rule.j|--Where* a 
document is sufflefontly clear & 
certain, & payment depends on some 
simple condition or event, it is aufflelent 
for pitf. to allege that, the condition 
has been complied with or the event has 
happened. he onus then Hes on deft. 
to show that. what was Intunded by the 
document sued on to be a condition 
precedent to ontitle pltf. to succeed 
has not. been complied with.-~UNION 
SHARE AGENOY & INVESTMENT, LTD. 
1908 a eee aad » SPAIN (1927), 48 
N. L. It. 344%.—S. AF. 


connection there- | paRT VII. SECT: ie SUB-SECT. 3.-— 


FOR Brittsit p ~—-}-—he consideration for 
a Y nit-claim ‘deed was the maintenance 
of the grantor & pitf., during their 
lives. After the death of the grantor, 
deft. married, & pitf. left & lived else- 
where :-—//eld as jt was clearly 
meant that lif. would live {in deft.'s 
house & be maintained there by him, 
& as she had no valid excnae for leaving 
him, deft. was not obliged to provide 
for her support elsawherc.-—COoMRAN 
». LEBLANC, A al 20. L. R. 1076; 
66 N.S. R. 201.-—-CAN. 


PART VII. SECT. 11, SUB-SECT. 3.— 
0), 
3509 i. What amounts to water] - 


BowKs v. CHALEYER, [1923] V. L. RR, 
295; , 32 UC. L. Kt. 159.—AUS. 


\7 


; 638.C. KR, 466,--- 


eement.] 
Ania ( (1875), 25 


eae eee Sd Nie Rn 


Cases 3514-—8784a. ENGuisa AND Emre Dicxst SUPPLEMENT. 


8514. Add. Annotation :—Retd. Admiralty Comrs. 


_v. Chekiang (Owners), [1926] A. C. 637. 


8519. Add. Annotations :— Refd. Lawrence v. 
Hayes, ee i 2K. B. 111; roe v. Hems- 
worth R. C. (1928), 44 T. L. RB. 605; Re 


igs Leite, Ex p. Des Olivaes, [1029] 1 Ch. 


3520. Add. Citalion :—Revad. sub nom. NicHoLs 
v. NORTH MBTROPOLITAN RAILWAY & CANAL 
Co. (1894), 71 L. T. 886, 0. A. 


Part Vill_—Defences to Actions for Breach of Contract. 


8661. Add. Annotations :—Consd. Rose & Frank 
Co. v. Crompton, [1925] A. C. 445. Refd. 
British & Beningtons v. North Western 
Cachar Tea Co., [1923] A. C. 48. Mentd. 
Royal Exchange Assce. v. Hope, {1928] Ch. 
179. 

3569. Add. Annotation :—Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 
3606. Add. pide :—Apld. Berry v. Berry, 

[1929] 2 K. B. 316 


3614. Add. Annotation -—Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 


8622. Add. Annotation :—Consd. Allen v. Royal |, 


Bank of Canada (1925), 41 T. L. RN. 625. 


8641. Add. Annotations :—Consd. Jones v. Waring 
& Gillow, [1925] 2 K. B. 612. 
v. Malcolm (1925), 188 L. T. 12. 


8646. Add. Annotations :—As to (1). Refd. Re 
‘ British American Continental Bank, or 
& Rosenkranz’s Claim, !1923] 1 Ch. 276; 
Re Chesterman’s Trusts, Mott v. Browning, 
[19238] 2 Ch. 466 ; Peyrae v. Wilkinson, [1924] 
2K. B. 166. 
3654. Add. Annotation :—Consd. Sowerby v. Lind- 
say (1928), 44 T. L. R. 501. 
3658. Add. Annotation :---Refd. Reading ‘Trust, 


Ltd. v. Spero, Spero v. Reading ‘Trust, Ltd., 
sor 1K. B. 492. 


oe Ave remem 


- PART VII. SECT. 11, § SUB-SECT. 3.— | 


Refd. Barclay: 


PART VIII. SECT. 2, SUB-SECT. 5.—C. 


8661. ae Annotation :—Refd. Reading Trust, 
ce an Spero v. Reading Trust, Ltd., 
NOg0) B. 492. 

8667. Add. Annotation :—Refd. Reading Trust, 
Ltd. v. Spero, Spero v. Reading Trust, Ltd., 
(1930) 1 K. B. 402. 

8671. Add. Annotation :—Refd. Reading Trust, 
Ltd. v. Spero, Spero v. Reading Trust, Ltd., 
[1930] 1 K. B. 492. | 

sia a Annotation :—Refd. H. v. H., [1928] 


8680. Add. Annotation :—Refd. Midland Motor 
Showrooms v. Newman, [1929] 2 K. B. 256. 


-8749. Add. Annotation :—Refd. Re Houlder, [1929] 


1 Ch. 205 

3751. Add. Annotation :—Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307. 

8752. Add. Annotation :—Refd. British & North 
European Bank v. Zalzstein, [1927]2 K. B. 92. 


3763. Add. Annotation :—Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 
3781. Add. Annotation :—-Consd. Allen v. Royal 
_ Bank of Canada (1925), 41 T. L. R. 626. 
3784. Add. Annotation :—Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L, R. 625. 
3784a. 
Jo. 83 





-J}—Haty v. PADLEY (1923), 156 L. T. 


fae oem eee 7 o omee tebe ts Pe ere 


| fore, no no a  pasment would ba due 


8521 i. Right of pelaulling party to 
sue other purty—Hecovery of de “rhe | seen 
Dofts. contracted to supply pe « with 
@® quantity of lumber to be oaded on 
cars in July, 1920. Dofts. hauled the 
lumber to tho rallway siding ready for 
eae but pltf. failed to provide 

as it was his duty to do, upon 

which t the lumber could be loaded :— 

Held: an auction by pitt. to recover a 

deposit paid on the contract must be 

missed. -— GLENNIE v. NKUSHTON 
(1922), 55 N.S. Ih 530.—-CAN., 


PART VIII. SECT. 2, SUB-SECT. 2.—-A. 


$452 1. General rule. i ree aoe v. 
MoLEop (1868), 28 U. . 349. 


3547 ii. ——— apa tae to foreclose 
proocedings on a mtge. given by deft., 
pitt. ’*s solr. wrote de tes solr. that the 
tered owner was bt pared a8 eve 
quit-claim deed to 
the title & avoid 4 eats leas deft. 
would give a quit-claim deed to pltt. 
This was agroed to, but Se besaueatls 
deft.'’s ae reooived a letter from 


ene 


itf.’s sole Tistons to to withdraw 
rom all n negotiat ons to peocee a quit- 
claim dce there was an 


accord but no motitestie n.——CAIRNB tv. 
BROWN, antl 4D. L. rR. 500; 3 
WwW. W. 409.— CAN. 


PART VIII. SECT. 2, SUB-SECT. 3.——D. 
sl. wehnopho Y of mortgage on eceeution 
of agreement between en ¢ mort- 
gave. }—-WEST wv. ACCIDE FYrrRE 
ar ea Co., (1937) 3 De i nt 260. 


3614 1. Satiasfuction by one.}—Judg- 
ments recovered by pitf. & another 
against cleven defts. were assigned to a 
co. ‘These judgments remaining wun- 
paid, T., one of defts., under a com- 
promise agreement arrived at in 1925 
after negoliations with the co., paid ue 
the oo. a sum which he contended w 
paid to & accepted by the co. in full 
satisfaction of indebtedness. Origin- 
Hab all defts. were ointly & severally 
blo in respect of the ju ent debts. 
ter the agreement was made, the co. 
met to examine deft. W. as a judg- 
ment debtor :——Held ; the offect. of the 
fedly eae was 0, release et dgtonts 
A respect o © two ju en 
Lat ebagicrag his co-defts. also; 
Fistsioce. wr - was not examinable as & 
udgmoent d ebtor. —LUGSDIN v. BALL, 
1929] 4 L. R. 543; 64 0. L. KR. 
Si OAR. 


PART VIII. SECT. 3, SUB-SECT.3. 


sm. Payment - _. Instulments—First 

payment fo be expedited.}—The question 
was as to the meaning of the oe 
clause: ‘ It is here ag f agreed t 
said E. will, upon the lith day of 
every month, ng upon the Lith 
day of AUug., A.D. 1927 (with the 
Reception of the first eee ity 
is to be made upon the signi 
& oped a bl of these presents) pay & 

the said L. the sum of ont pee mont ” 
ete. A payne was made on Jul 

the date of the ment — ee 
the pa anta avore be made on the 
Lith month, 


“ay o ore beginning 
upon Aug. © payment due on 
Aug. 11 was ae be expedited, &, there- 
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‘KINSON v. ATKINSON 
(1928), a0, N. 8. lt. 138.—CAN. 


PART VIII. SECT. 38, SUB-SECT. 4. 


3655 viii. If there is no 
special covenant for payment of a debt 
3 sewhere, the presumption of law is 
that the borrower onent to seek out 


the lender for arne nt.—-GoKUL Das 
Nara (1925), .L. R. 48 All. 310.— 


8666 i. Untess creditor 
abroad.}—The duty which English law 
imposes upon a debtor to find his 
creditor & pay him is Imposed upon 
him only if the creditor is within the 
troalm., If in India a debtor is subject 
to the same duty, it is similarly ef 
—BANSILAL ARBIRCHAND v. GHU 
MaHBUB aan (1925), 53 L. R. “ind. 
ge 58.— 





am, 








——~.}—PLaTr v. MoFaun 
(1454), 4. 4C. P. 393.—CAN. 


oan 8 See 


RNBERG UW. 


-}-~DORN 
MERVILLE, {1929} 1 D. L. R. 811; 


SOMER 
40 B.C. R. 415.—CAN. 


PART VIL. SECT. 3, SUB-SECT. 5.—F. 


Manager of debtor agent of 
itor—Fraudulent udulent entry of Hayment.} 
a ucMoRRIa v. slept 
R. 555: 16 


HMPRe 
Con, Lap. [1983} 2 D. 
Sask. L. a 504; ees; 1 W. W. R. 


PART VIII. a ‘ puEaece 5.— 


3766 iv. INEAU ©. Boun- 
QUE, 11925) 1D. Tp bes 852.—OAN. 


S784b. ——.}—Pitf. granted a bill of sale over 


3784. 


we wen we 


PART VIII. SECT. 3, SUB-SECT. 5.— 
G. (b) ii. 


es 


certain furniture to a moneylender, &, as 
she was unable to pay him the first instalment 
when it became due, defts. agreed to advance 
to her £1,000 on another bill of sale for 
ne purpose of paying him off & of having 
her furniture released from the first bill of 
sale. Plt. acco ly received a cheque for 
£1,000 from defts. after receiving it she 
executed the second bill of sale, which stated 
that the consideration for it was £1,000 paid 
to pltf. Inan action by pltf. to restrain defts. 
from disposing of the furniture comprised 
in the second bill of ‘sale, pltf. relied on Bills 
of Sale (1878) Amendment Act, 1882 (c. 43), 
s. 8, & she contended that the real con- 
sideration was the payment off of the money- 
lender & the release of her furniture from the 
first bill of sale :—-Held: the consideration 
for the second bill of sale was the loan of 
£1,000, & as a cheque was a good payment 
until dishonoured there was no need to state 
in the second bill of sale that the payment 
was by cheque, & therefore, as the considera- 
tion was correctly stated in the second bill 
of sale, the action failed. —- D’UsEz v. 
TraFFics & DISCOVERIES, Lip. (1024), 40 
T. UR. 441. 


-]}—If a bill of exchange or note be 
taken on account of a debt & nothing be 
said at the time, the legal effect of the trans- 
action is that the original debt remains, but 
the remedy for it is suspended till the maturity 
of the instrument in the hands of the creditor, 





If the bill or note is given not by the debtor. 


but by a stranger, the action for the original 
debt is equally suspended.— ALLEN v. ROYAL 





LO 81 A OS TT EY UO OE SOT A es 


debtor’s condition that it is to bo | ont appropriati 


larger amount, & with words on the | of the creditor 


cheque so intimating, is not conclusive 
in law of an aocerd & satisfaction: 
whether it was accepted in satisfaction 


of the claim is a question of fact.-~ | ¢, acl ic Di bridal 
PETERSON 0. FLAOK, [1923] 3 D. Le Tt, | Spex Qaen ares of 8 patie L 





D.L. Re $7 i.--OAN 


3799 i. Acceptance in satisfaction al Nees ’ btor, 
question of fuct.|—The keeping & using eeee i FWhere es denter 
of a cheque handed to a creditor on 


amount paid towards any of the dobts fn the absence of an appropriation 
duv to him continues up to the timo 
when he applios the payment towards Hatisfaction of 2 statute-barred debt, 





Vol. XiL—Contract. Cases 8784b—8980, 


BANK OF OANADA (1925), 95 L. J. P. O. 17; 
184 L. T. 104; 41 T. L. R. 625, P. C. 

8806. Add. Annotation :—Refd. Allen v. Hoyal 
-Bank of Canada (1925), 41 T. L. R. 625. 
$813. Add. Annotation :—Refd. Jones v. Waring 

& Gillow, [1926] A. CO. 670. | 
3817. Add. Annotation :—Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 
8818. Add. Annotation :—Consd. Allen v. Royal 
Bank of Canada ‘(1925), 41 T. L. R. 625. 
88383. Add. Annotation :—Oonsd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 
8864. Add. Annotation :—Refd. Re Houlder, [1929] 
1 Ch, 205. 


ee, 





Sos-secr. 6.—IN War CURRHNCY AND AT 
Wat RATE OF EXCHANGH PAYMENT MUST 
BE MADE. 
Sec MONEY AND MONEY-LENDING, Vol. XXXYV., 
pp. 169-176. 


8874. Add. Annotation :—— Refd. Abram §.S. Co. 
v. Westville Shipping Co., [1923] A. C. 773. 


8880. Add. Annotation :—Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307. 


8905. Add. Annotations ne Albemarle Supply 
Yo. v. Hind (1927), 43 T. L. R. 652. Refd. 
Albemarle Supply Co. v. Hind, [1928] 1 K. B. 
307. 


3909. Add. Annotation :-—-Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307. 


8930. Add. Annotation :-—Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307. 
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owes.—-ALFREUT », Storey, [1925] 4 | Bwown (A BANKRUPT) (1851), 2 Gr. 
i : 111.—-CAN. 


il. —~-—~ Running accound.)-—PRTRIK 


n e 
who owes more itkan one debt to the | (f..), Ltp. v. Frizz, (1925) 4 D. L. 
same creditor, mukes a payment with- | 8453 on gud, (1926) 2D. L. R. 4195 


: it towards the dis- ; (192611 V 
taken in satisfaction of a claim for u | charge of any particular debt, the right 


» W. It. 905.—CAN. 


3926 fi. © -------—-- Fa ems atts 

y 
the debtor, uw creditor may apply a 
payment or part thereof towards 


appropriate the 


such an appropriation will not revive 


4. | MANISTY v. JAMESON (1925), I. L. KR. 1 mde f that dcbt.—Bu; 
182; 16 Sask. L. R. 493; [1923] | 5 Pat. 326.—IND tho residue of that dcbt.—BURTON WU. 
at: . . : HUNTER, (1931) 2 W. W. KR. 301.—- 
1 W. W. R, 1289.—CAN. 3884 _ iv. ./—Where «a | CAN, 
PART VIII. SECT. 3, SUB-SECT. 5.—K. | debtor owes several debts to one person 3934 1. ——- Karlier debt.)}—Under 


conferred upon him 


& makes a payment to him, but has sment whereby defts. undertook 
Agreement by creditors to work an agreement whereby 4. 
mine—-Conditional on mine proving | 20%, taken getelst ig be of the privilege 


to pay through » co-oporative asoon. 


h ; Indian Contract 
valuable— Mine valueless—Formation of | ‘Act, g. 59, the creditor Is at liberty to | tonoknt by pitt: to the. encom. i 


company by creditors—Whether con- 


amount by piltf. to the assocn., 


upply the payment in liquidation of | iyeld; money paid to pltf. by the 


Wore. Puan (1308). 90 4 ion any lawful debt actually due & pay- | pusocn. after the execution of the agree- 


122.—CAN 


able to him from debtor.—RELU AL ment could not be appropriated to a 


ore (1925), IL. R. 7 Lah. 17.— debt owing fo pile a . former 
» —A. : agreement oO @ same nd.~-Cop- 
PYRETt 1. By debi —Ftow fer ovedttor | 128% Sia) To Ge BOT eR | VEE ye og, RTD. yq GODARD, (4920 
eee tor How far creditor | Locre (1863), 10 Gr. 207.—CAN. 1W. W. i. 602; LR. 4 


creditor cannot appropriate in oppost- 3884 vi. 





—--—-. }— DASH ARATIIL CAN. 








on to his debtor’s expressed intention. | GHOSE v. KHONDKAR ABDUL HANNAN 3934 Il. Arrears of salary— 
Do oaae eer Guose v KHONDICAE (1927), I. L. R. 55 Cale. 624.-—-IND. Unless appropriation by debtor to current 
ABDUL HANNAN (1927), I. L. R. 55 ul 


Calc. 
3871 ii. ———- -———~.}—-KAULBACH 1%. 3913 if. 


: Mortguge dett—O 

Ec 1930} 1 D. L. R. 983; 1 
ene [193 Pata , simple contract debt.}—A ntgee., in 
3876 i. +—.}—A dobt owing from 





salary.)-—Re LOGAN (H. J.) Co. fone? 


624.— IND. PART VIII. SECT. 3, SUB-SECT. 7.—-C. a le D. L. Kk. 946; 7 C. B. 


fi __—- -———~.]-—-MOGREGOR ¥. 


q i. 
receipt of the rents & profita of the GaULIn (1848), 4 0. C. R. 378.—CAN. 


remises, sold goods to the si—— I d debt.j-—Semble : 


mortgaged 
@ creditor to debtor cannot be | mtgor., & the latter assented to the | where a creditor ls owed more than one 


considered as a payinent by debtor | receipts being app 
e or 


until he consente to the creditor re- | of the account 


taining Ee apps it on his indebted - 
nees.-— ALA EWSON 9. OMPSON 
(1925) 2D. L. R. 1211: [1925] ¢ | to take the posi 
wT R. 161; 19 Sask. L. BR. 420.— 


money has a righ 


—MITCHELL v. Sayton (1901), 
8876 ii. PUL Re Speier who payé | ob. T. 224; 10. L. R. 458.—-CAN. | 
- ment to any of the de 


~ 3013 ii. ape ee ~————, }- — Re 


29 


TTH. TH 


profitg nec 


are Sa PY 


lied firat in paymont | dobt by the same debtor, but the 
goods sold :-—Held: | amount of one of the debta ip disputed, 
an incumbrancer, whose rigbte accrued | a payment mado by the debtor gener- 
after the ehieese y was not entitled ai 

te) 


cannot be appropriated by the 


m that the rents & | creditor to the disputed 
y & irrevocably ro- | ». Uzetman, [1929] 2 D. L. R. 464; 1 
du the mntge. as they vere received . W. RR 14 


CAN. 
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Cases 39490n—4340a. ENGLISH AND Empire Digest SUPPLEMENT. 


3940a. 





8990. Add. Annotation :—Refd. Albemarle Supply 
Oo. v. Hind, [1928] 1 K. B. 307. 


4000. Add. Annotation :—Refd. Re Wait, [1927] 1 


Ch. 606. 


4009. Add. Annotation :—Refd. Floughton v. Not- 
hard, Lowe & Wills (1927), 44 


4017. Add. Annotation :—Retd. Smith v. Wood, 


[1020] 1 Ob. 14. 


——— ——,}— Where a creditor appro- 
priates his debtor’s payments in his books 
without communicating the appropriation to 
the debtor, the creditor is not bound by the 
appropriation.—LONDON & WESTMINSTER 
BANK v. BuTTON (1907), 51 Sol. Jo. 466. 


8961. Add. Annotation :—-Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307. 


8977. Add. Annotations :—Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 807; Near Mast 
Hi saaee v. King, Chasseur & Co., [1980] 2 K. B. 


_L. R. 76. 


notation : — Refd. 


40598. ———.}—FEENBY v. Firemck MAIN COL- 
LIERIES, Lrp., {1926} 2 K. B. 218; 965 
L. J. K. B. 689; 1384 L. T. 745; 10 B. W. 
C. C. 33, C. A.. 


4077. Add. An 
Young’s Brewery (1925), 42 T. L. R. 136. 


4180. Add. Annotation :—Refd. Richmond  »., 
Savill, [1926] 2 K. B..530. 


4188, Add. Annotation :—As to (2) Consd. Smith 
~  y, Wood, [1929] 1 Ch. 14. 


4193. Add. Annotation :—Refd. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 


4208. Add. Annotation :—Folld. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 


4285. Add. Annotations :-—Refd. 
Hayes, [1927] 2 K. B. 111; 


Saunders v. 


Lawrence v. 
Humphery v. 


WiJson (1929), 141 L. T. 469. 


Part IX.—-Constructive Contracts. 


4340a. Double payment b 
—Pltfs., a London 


the Polish co. to defts. 
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PART VIII. SECT. 3, SUB-SECT. 7.—- 
E, (a). 


$961 {. Statement of rule.}—-Scorr & 
Pepen vy. ELLIOTT ae Dp. L. R. 
404; [1926] 2 W. W. R. 1543) 387 
B.C. R. 148.—O0AN, 


8961 ii. ——~-.)—The rule in Clayton's 
Case is at best merely a prosum ption.— 
CANADIAN BANK OF COMMERCE 1. 
Swrr (1911), 17 W. L. R. 135; 3 
Alta. L. R. 209.—_CAN., 

8962 v. —-——.] ~— CANADIAN 
BANK OF COMMERCE 0. SmMiTH (1812), 
17 W. L. R. 185; 3 Alta. L. R. 299.—- 
CAN. 

v. 


3962 vi. ] AKER 
Crosnie (1911), 9 Nid. L. R. 490.— 
NFLD 


OF ae aetna. 


eee 


osmmnee  eeeg  f ee 


$962 vii, ——--- —-—.]——-A debtor has 
the right to apply a payment in any 
way he thinks fit, & if there are soveral 
debts he hag a right to say to which of 
the debts the payincat shall be applicd. 
When there is no appropriation by 
‘the debtor, the creditor has tho right 
to appropriate, & {ft seems that he 
may appropriate a paymant to an 
unguaranteed debt. If neither the 
dobtor nor the creditor makes any 
appropriation, the law appropriates 
the payment upon equitablo principles, 
& primd facie to the carliest debt.— 
NASH-SIMINGTON Co., LTD. ¢. CALn- 
WELL, (1931) 1 Ww. Ww. R. 183.--CAN. 


PART VIN. SECT, 3. SUB-SECT. 8. 


i. ~~-— Defence to action on 1.0.U.) 
—~-A. & B. were in partnership for some 
yoars up to 1907. In that year tho 
partnership was dissolved, & as tho 
result of an arbn. for the settlement of 
matters outstanding between tho 
partners, A. paid B. £2,000. There- 
after the two were on unfriendly 
terma, & 3B. was in poor circumstances. 


bank to client’s order.] 
ank, on telegraphic in- 
, &tructions from a bank in Warsaw, which was 

acting for a Polish co., paid to defts. £2,000 

on account of a sum of ov -r £4,000 owed by 
‘he Warsaw bank 
then wrote a letter of confirmation, but 
mistook the letter for a direction to pay defts. 
a further sum of £2,000 & did so. 
the Polish co., believing the sum paid off to 
be £2,000, told the Warsaw bank to arrange 





a a med 


Itfs. 


Afterwards 





33. died in 1023, & A. in 1927. In 
1928, when the arbiter & the clerk to 
the arbn. were both dead, & the papers 
relating to it could not be traced, 
13.’a executrix found, lying among 
some papers of no value, an J.0.U. for 
£200, duted 1897, Sebi by A. in 
favour of B. She thereupon brought 
an action against <A.’s trustees for 
payment of the sum in the 1.0.U, :--- 
ficlé: in order to establish that the 
debt had been discharged, it Was 
sufiicient to prove a state of facts 
inconsistent with its continued sub- 
sistence, &, perieuery in view of the 
creditor's delay in asserting the claim, 
defenders had discharged that onus.— 
M‘NENZIE’S EXECUTRIX v. MORRISON'S 
TRustkes, (1930) S.C, 830.— SCOT. 
PART VIIL ee a, SUB-SECT. 9.— 
» (a). 

4028 iv. ——.}—ONTARIO Eqerr- 

ABLE Law & ACCIDENT [NSURANCE 


Co. v. BaAwER, [1926] 2 D. L. R. 289; 
[1926] 8. GC. R. 297.—CAN. 


PART VIII. SECT. 4, SUB-SECT. 5.—A. 


4134 ii, ——-.}—Moopir v. Mac- 
KENZIB, [1925] 1 D. L. R. 801.— CAN. 


PART VIII. SECT. 4, SUB-SECT. 7.— 
A. (a). 


4200 =i. .}—-Where several 
debtors are bound jointly, a ralease 
given to one discharges the others, 
uniess the creditor, when granting tho 
reloase, reserves his right against 
them: this rule applies as much to 
& judgment debt as to any other 
obligation.—CasrLe v. BiLaky (1921), 
50 e L. R. 530.—CAN. 


PART VIII. SECT. 4, SUB-SECT. 9. 


ar; On eccurity for debt.}--The re- 
lease of a debt operates as a release of 
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for the payment of another £1,000, but the 
instructions accordingly sent by the Warsaw 
bank to pltfs. were lost in transmission & 
were never received. On discovering the 
facts pltfs. were willing to credit defts. with 
the above-mentioned £1,000 & brought an 
action to recover £1,000, the balance of the 
£2,000, as money paid under a mistake of 
fact :—-Held: (1) there was no such mistake 
of fact as entitled pltfs. to maintain that the 
amount claimed was money paid to their 


neo Rg ee er RE eee 


any security held in respect of it.— 
A.-G. om Smiru & FRANCK, [1925] 
N. 2 LL. R. 217,—N.Z. 


PART VIII. ah a SUB-SECT. 1.— 
- (a). 

4282 i. Whether court will gire effect 
to tntention-—- Gathered from  instru- 
ment, J—McK RIGAN vt. MCQUEEN, [1931] 
2D. 7s. R. 998.--CAN, 


PART IX. SECT. 1, SUB-SECT. 1.—A. 


43825 {. General rite.J—VWILSON ¥. 
Mason, LAMB v. WILSON (1876), 38 
tr. ©. R. 14.—CAN. 


PART IX. SECT. 1, SUB-SECT. 1.—C. 


at. Payment to enable fulfilment of 
contract.)}—-Where a timber contract 
contained the termra that Govt. & 
all other dues should be paid by the 
contractor, & deft. co. reserved the 
right to retain Govt. dues from the 
contractor until clearance had been 
furnished :—Held: money paid by 
deft. co. to furnish' the clearance was 
paid on vbehalf of the contractor to fulfil 

is contract & was chargeable against 
him.—K Eank v. CANADIAN PACIFIO 
Ry. Co. (1923), 34 B. Cc. k. 127.—CAN. 


PART IX. ace 1, SUB-SECT. 1.— 


- (@). 

4341 iti. -}—A volunteer cannot 
recover ovor the debt of another paid 
without request of such other & without 
any legal obligation on his part.— 
MARTELL «. WriTTem (1867), 5 Nfld. 
L. R. 200.—NFLD. 

4341 iv. ——~—.}+~—The principle that 
a payment made by one person for 
the nefit of another cannot be 
recovered from the latter, no matter 
how clearly he has benefited there- 
from, if had not expressly or 





use, & the action failed ; (2) pltfs. had been 
negligent as between themselves & defts.— 
Barctay & Co., Lrp. v. Matcornm & Co. 
(1925), 1388 L. T. 512; 41 T. L. R. 518; 
69 Sol. Jo. 675 


4358a. Payment of rates on tithe rentcharge at 
occupier—Demand after Tithe Act, 1891 (c. 8).] 
—-At the date of the passing of the above Act 
rates upon a tithe rentcharge were due & in 
arrears, owing to the omission of the over- 
seers to demand payment thereof from the 
occupiers of the land out of which the tithe 
rentcharge issued. The tithe rentcharge for 
the period in respect of which the rates in 
arrear were due had been paid to the tithe- 
owner in full. After the passing of the Act, 
the overseers, purporting to act under Tithe 
Act of 1837 (c. 69), s. 8, demanded payment 
of the arrears of rates from the occupiers 
of the land, who paid them, & were allowed 
the amount thereof by their landlord, the 
owner of the land, out of the half-year’s rent 
next becoming due. Subsequently thereto 
a half-year’s tithe rentcharge became payable 
by the landowner. The landowner claimed 
to deduct therefrom the amount which he 
had allowe. to the occupiers out of their 
rent in respect of the arrears of rates paid 
by them:--.Held: having regard to the 
Act of 1891, s. 6, the payment of the arrears 
of rates by the occupiers was a voluntary 
payment, & they were not entitled to deduct- 
the amount so paid from their rent ; conse- 
quently the landowner was not entitled to 
deduct the’amount which he had allowed to 
the occupiers from the tithe rentcharge dite 
by him.—Re Titne Act, 189), RoBerrs v. 
Ports, JONES v, COOKE, [18943 1 Q B. 218; 
58 J. P. 383; 42 W. R. 204; & R. 230; 
sub nom. JONES v. POTTS, JONES t. COOKE, 
63 L. J.Q.B. 381; 69 L. T. 849; 10 T. 2. R. 
111, C. A. 

Annotation :—Distd. Lewis v. Hughes, [1916] 1 K. B. 831. 


4359. For ‘‘ Payment to clear off maritime 
lien—No request from mortgagees *? road 
‘*Payment to clear off maritime lien-—No 
request from mortgagees.”’ 

Add. Annotations :-.-Refd. The St. George, 
[1926] P. 217; The Goulandris, [1927] P. 1&2; 
The Stream Fisher, [1927] P. 73. 

4360. For ‘‘ Premiums on husband’s life 
policy paid by wife— First life interest under 
settlement of policies taken by wife”? read 
‘‘Premiums on husband’s life-policies paid 
by wife—First life interest under settlement of 
policies taken by wife.”” 


4872. Add. Annotation :—-Refd. Christoforides | v. 
Terry, [1924] A. C. 566. 
4377a. Double payment by bank. J-BARcrAY. | 
! 
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Co., Lrp. v. Matcotm & Co., No. 4340a, 
ante. 


ome tee mee 1 
I ene pre cate otis So ee eee ee orem mene. “ «ag 


4528. Add. Annotation 


4534a. 


Vol. Xil.—Contract. Cases 4340a—4534a. 


4879. Add. Annotation :—Refd. Akt. Dampskibs 


Steinstad v. Pearson (1927), 187 L. T. 533. 


4382. Add. Annotation :—Consd. Spencer v. Ash- 


worth Partington, (1925] 1 K. B. 589. 


4885. Add. Annotalion:—Refd. Liggett (Liver- 


pool) v. Barclays Bank (1927), 187 Is. T. 448. 


4390. Add. Annotation :-—Consd. Smith, Hogg v. 


Bamberger, [1929] 1 K. B. 150. 


4410. Add. Annotation :-—As to (2) Refd., Akt. 


Dampskibs Steinstad v. Pearson (1927), 137 
L. T. 688. 


4418. Add. Annotation :-—Dbtd. Lowther v. Clif- 


ford (1926), 95 L. J. K. B. 576. 


4429. Add. Annotation:—As to (1) Refd. Akt. 


Dampskibs Steinstad v. Pearson (1927), 187 
L. T. 533. 


4435. Add. Annotations :—Consd. The Chekiang, 


[1925] P. 80. Apprvd. Admiralty Oomrs. v. 
Chekiang (Owners), [1926] A. 0. 687. 


4437. Add. Annotalion :—-Overd. Spencer v. Ash- 


worth Partington, [1925] 1 K. B. 589. 


4438. After this case add ‘' See, further, COMPANIES, 


Vol. [X., pp. 328-381.” 


4478. Add. Annotations :—Refd. Re Mason (10928), 
97 


» J. Ch. 321; Marconi’s Wireless Tele- 
graph Co. v. Newman, [1930] 2 K. B. 292. 


4487. Add. placa / vig :-—Refd. Holt v. Markhain, 


[1923] 1 K. B. 504 ; Cantiare San Rocco S. A. 
v. Ciyae Shipbuilding & Engineering Co., 
[1924] A. C. 226; Bowling v. Cox, [1926] 
A. GC, 7513; Anchor Donaldson ». Crossland, 
[1929] A. QC. 2973; Marconi’s Wireless Telo- 
graph Co. v. Newman, [1930] 2 K. B. 202. 
:~-Distd. Jones v. Waring 
& Gillow, [1926] A. C. 670. 


4534. Add. Annotations :—-Apld. Holt v. Markham, 


[1923] 1 K. B. 504. Refd. Jones v. Waring 
& Gillow, [1926] A. C. 670; British & North 
European Bank v. Zalzstein, [1927] 2 K..B. 
02. 








-}—By certain military regula- 
tions officers in the Hoyal Air Force were on 
demobilisation entitled to a gratuity varying 
in amnount according to circumstances. If 
their names were on a certain list, called the 
Emergency Just, they were only ‘entitled to 
a gratuity at a lower rate than if they were 
not on that list. Deft. was a demobilised 
officer of the Royal Air Force. Pltfs., who 
acted as CGovt.’s agents for the payment 
(inter alia) of gratuities to demobilised officers 
of that force, in ignorance of the fact that 
deft. was on the Emergency List, but also 
in forgetfulness of the regulation which 
provided that the gratuities of officers on the 
Emergency List should be paid at the lower 
rate, & not appreciating the materiality of 
an officer being on that list, paid deft. his 
gratuity at the higher rate to which he would 


that the mere fact thu 


ets liedly requested the ‘aulding of it 
as not elected to adopt its benefit ; 
he acce ted 
the benefit of that which he ha 
opportunity to refuse ig not evidence ‘of 


h s adoption or ratification waa applied | 


herein in an action brought hg recover 
amounts paid for freight for the 
feeding in transit of oe le shipped by by 
deft.— McK issick 

& Co. v. HALL (Sask. Wf9B05 1) D. L. a 
48; [1928] 3 Vv. W. R. 509.—CAN. 


PART IX. SECT. 1, SUB-SECT. 2. 
44411. Action defended at request of 


Wes ndant,|--SPLAN tv. BARKETT-LEN- 
NARD, [1931] 2 D. L. 1. 857.--CAN 


PART FX. SECT. 2, SUB-SECT. 1.-—-A. 


sv. Ue of arrangement between 
co-contractor Where co-contractors 
arrange between themselvca that one 
of them, although Hable to their 
creditor, is not to be called upon by 
the others to pay any portion of the 
debt, no action Hes against him for 
contribution with respect to payments 
matie by one of said others to 
the tor. —STAINBLEIGH t. FISRER 
Frage idee 3D. L. R. 136; (1928) 

2w. Py 05.—CAN. 
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ie IX. SEOT. 3, SUB-SECT. 1. 


m i, —-—.]—-BARNHART v. L OBERT: 
ecu (1842),0 0. S. 642. ~—-CAN 


PART IX. SECT. 3, SUB-SECT. 2.— A. 


sw, Company & munictpality.}— 
A suit by u co. for the recovery of a 
sum wrongtnily collected by a mnunici- 
palit ‘, under adras Municipalities 
Act, of 1020, 6, 92, Is essentially an 
peliable action for “ money had & 
received "' & not aauit for “ rate bodied & 
compensation.” —DiInnpiaguL MuNICIP 
poor oat icant (1928), 1. L. *h. 


Onsen s59te 41000. Becens AND , Eure ee Serene, 


~ have been entitled if he had not been on that 

list. More than a year afterwards, & before 

notice of the mistake, deft. spent the money. | | Jus 

In an action to recover back the excess 9 

ment as money paid under a mistake of fac 
Held: pltfs. could not recover on the 

grounds that plfts.’ mistake was not a mis- 

e of fact causing the paym 


as deft. bad been fed by Taitte: ’ conduct to deft. T 

believe that he might treat the money as his ut on on 

ial & in that be ef had altered his position upeequent 

nding it, pltfs. were estopped from against T 
ng that it was paid under a mistake. 

Hom v. MARKHAM, [1923] 1 K. B. 604; 92 

L. J. K. B. 406; 128 L. T. 719; 67 Sol. Jo. 

314, eae = Deft. T. ple 
Annotations :—0o sd. Joncea v. Waring & Gillow, (1926) Held: de 


A. 670. 

Zatestoia, {20871 2 ; 
ter Lay, re te i R. 3 

Labo °, que on Guaran 


T. L. 
(10s0) a x . 202; 


4542. Add. "Annotations : -—Generally, Refd. Holt 
v. Markham, [1923] 1 K. B. 504; British 
American Continental Bank v. British Bank 
for Foreign Trade, [1926] 1 K. B. 328; Jones 
v. Waring & Gillow, [1926] A. O. 670. an 


4563. Add. Annotation :—Consd. Jones v. Waring 
& Gillow, [1925] 2 K. B. 612. 


4569a. epi recovered by holder of bill of 
exchan ainst sheriff-—Bill held in trust 

for p ntit.| Where the holder of a bill of 
o held it in trust for 


aechange 
the aes. &, pendin 
bkpt., & his assignees a 


assignees 


RANDOLL v. BELL (1813), 1 
105 EB. R. 266. 


Annotation :—Distd, Neale v. Reid (1823), 1 B. & C. 657. 


National Provincial & Union Bank of Eng- 


4578. Add. Annotation: 
land, [1924] 1 K. B. 461. 


4578a. Solicitor acting as banker—Cheque paid out 
of funds belonging to plaintiff—To party in- 
debted to plaintiff 1 Pitfs. were a limited co. 
formed to amalgamate certain firms & cos. 
controlled by F., two of the directors of pltfs. 
being F. & deft. T. The latter was a member 
of the firm of T. & O., who were the solrs. 
Pitfs. had moneys 


of plitfs. & also of F. 


PART IX. SECT. 8, SUB-SECT. 3.—C. 


4556 i. General rule.}—The corpn. by 
pe resolution directed that $300 aoe 


© roa hat $100 
should te x of each 
councillor y them on 


with an established p Practice, by by which 


the councillors cela cages the laying 
ou uo nn Deke gre 
granted w ae pone oh 


an te different porrone rd 
for _ work one dons,” which wer were paid, & 
contracted for, had not been Stree 


Bet. ie a = haat Euro Barnet Bank v. 
eect e 


tee & Aoateut °Co. (1928), 45 
7 Mascont: 3a Wireleas Telegraph 
Lever Bros., Ltd. 


that suit, 
rwards brought an 
action against the drawer in bkpt.’s name, 
in which action, the sheriff having been 
guilty of an escape on mesne process, the 
assignees recovered against the sheriff in 
an action for the escape, dama 
amount of the bill :—Held: 

maintain money had & received aeathat the 
for the damages so recovered, 
allowing to them the ear be expenses.— 


& O. 


ent; & that 


Co. ». Newman 
wv. Bell, 11931} 264 


4583. Add. Annotations :—Refd. 
Bank of Liverpool & Qa Same v. Bar- 
clays Bank, [1924] J K. B. 
ee v. 

L. T. 448; Lloyds Tan 
Indio, Australia & China, [1929] 1 Ik. B. 40; 
Marconi’s Wireless Telegraph Co. v. Newman, 


standing to their credit in the books of T. 
& O0., & F. also had a runnin 
During a period when F. was in 
debt to pltfs: he drew for his own purposes 
on the moneys standing 
in the books of T. & C. At the time of these 
transactions deft. 
indebtedness to pltfs., but the ct. found that 
. knew enough of F.’s methods to be 
uiry as to what F.. was doing. 
y plitfs. brought the present action 
. in respect of these moneys on the 


account with 


to the credit of pitfs. 


T. was not aware of F.’s 


ground of conversion & for money had & 
received & for breach of duty & negligence 
as one of their directors & as their solr. 
leaded’ acquiescence by pltfs. :— 


T. was liable in conversion, & 


even if there had been acquiescence he was 
liable for money had & received, 
were entitled to recover. —FENTON en 
sriieen bas v. THomas (1929), 45 T. L. R 


& pitfs. 


Underwood v. 


775; Liggett 
Barclays Bank (1927), 137 
v. Chartered Bank of 


[1930] 2 K. B. 292 


ltf., sued 
became 


es to the 
pltf. might 


M. & 8. 714; 


Tournier  v. 


4587. on Annotation :—Refd. 
R., [1925] 1 K. B. 62. 

4590a. ———- -—— To bank named by principal— 
Money returned by bank to agent.]— Pitfs. 
in London sold to a New York co. a quantity 
of Belgian francs to be delivered to defts. 
as the purchasers’ agents in Brussels on 
Dec. 31, at a price to be paid in dollars on the 
same day in New York, & the purchasers 
instructed defts. to pay 
received to the C. Bank 
proceedings were commenced against the 
purchasers in New York & a receiver was 
appointed, & on the same day the purchasers 
cabled to pltfs. not to pay the francs to defts., 
as they, the purchasers, were unable to com- 
plete their contract. 
arrived pltfs. had already paid the francs to 
defts., & defts. had paid them to the C. Bank. 
Pitfs. then requested the C. 
them, & the C. Bank returned them to defts., 


Brocklebank v. 


the francs when 
On Dec. 30 bkpcy. 


Before that cable 


Bank to return 


we an explanation that they did so for the 


Thore was no evidence, however, of 
any fraud or collusion on doft.’s este 
or of any himself, except the 
usual charge to the corpn. of the com- 
roiasion on such moneys as were 
expended :—Held: there could be no 

agar on the common counts, 
for @ had pial no Se —_ 


QnatHaM TOWNSH Corp. 


PART IX. SECT. 8, SUB-SECT. 3.—D. 
ex. General rule.}-Deft. having 8 
Ghee & remitted the proceeds 

CG. an action was prousht by mitt. 

on the. common counts ae for money 

received to theixs use :—Held: after 
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eee of cancelling defts.’ payment to them. 

ese circumstances defts. claimed that, the 
ie having been returned to them, they 
were entitled to hold it on behalf of their 
principals, & refused to pay it over to 
who brought an action to recover the rancs 
as being money had & received by defte. to 
their use :—Held : 


Itfs., 


(1) as at the time pltfs. 


the sale deft. held the proceeds for 
the benefit of pitts. & in Bo related 
them to C. & did so in his o 
rong, & the verdiot fon deft. ahould 
set aside.—MOoRTON v. McLgop 
Care 10 N. 8. RU R & C0.) 71.— 


: | Represonling alue off sctmure fine — 


share. }— 
WRIGHT vt. CURLESS (1888), 31 N.S. R. 
2323.—CAN. 
PART IX. SECT. 3, SUB-SECT. 3.—H. 


4596 i. rule.j—FRe Carnns & . 
McNaIRnN, ({1927] 3 D. L. KR. 444; 60 
O. L. R. 194. . 


pela the francs to defts. the purchasers 
ad already repudiated their contract, al- 
sector 2 pitfe. did not know that fact & conse- 
quently had not accepted the repudiation, 
tage were under no legal obligation to pay, 

» having paid under a mistaken belief of 
legal liability, they would have been entitled 
to recover the money back if they had dis- 
covered their mistake before defts. had paid 
it to the C, Bank ; (2) the effect of the money 
being returned by the C. Bank was to restore 
plitfs. to the same position as that which 
they occupied before defts paid it away, & 
that position was unaffected by the fact that 
before redemand of the money by pltfs. the 
trustee in bkpcy. of the purchasers had 
directed defts. not to part with it, & defts. 
in compliance with that direction had credited 
the purchasers with it in their books; (3) 
defts. were bound to repay it to pltf{s.— 
BRITISH AMERICAN CONTINENTAL BANK v. 
BrRirisH Bank FOR ForeIean Trape, [1926] 
1K. B. 328; 95 L. J. K. B. 326; 134 L. T. 
472; 42 T. L. R. 202, C. A. 


4591. Add. Annotation :—Relfd. 
[1928] Ch. 129. 

4597. Add. Annot::tions :—Refd. Abram §$.S. Co. 
v. Westville thipping Co., [1923] A. C. 778: 
Rowland v. DVivall, [1923] 2 K. B. 500. 

4598. Add. Annotation :—Refd. Abram 8.8. Co. v. 
Westville Shipping Co., [1923] A. C. 773. 


4623. Add. Annotation :—Distd. Hardic & Lane 
v. Chilton, [1928] 2 K. B. 306. 

4635. Add. Annotation :—Consd. Brocklebank v. 
R., (1924] 1 K. B. 647. 

4640. Add. Annotations :—Consd. Brockiebank v. 
R., [1925] 1 K. B. 52. Ret. Siamorgan 
Sear Council v. Glasbrook, [1924] 1 K. B. 

4644. Add. Annotations :—Apld. Marshal Shippiuc 
Co. v. Board of Trade, [1923] 2 K. B. 34%. 
Consd. Brocklebank v. R., [1925] 1 K. B. 52. 
Refd.’ Glamorgan County Council v. Glas- 
brook, [1924] 1 K. B. 879. 

4649. After this case add ‘Payment as con- 

dition of licence to sell ship to foreigner. !— 


Re A Debtor, 


Sn eS emis _ _ 





PART IX. SECT. 3, SUB-SECT. 4,— 
B. (a). 


sa. Money paid under decree— 
Decree unreversed.}—Money recovered 
under a decree cannot be recovered 
back in a fresh suit while the decree 
remains in foree;: but if the decrec 
has been reversed or superseded the 
money paid is recoverable.—NAGANNA 
vw. VENKATAPPAYYA (1923), I. L. Wt. 
46 Mad. 895.— IND. 

sd. ab teed | paid to obtain possession 
sce TLEON ©. Mason, LaMB v0. 
ILBON (1876), 38 U. C. R. 14.——CAN. 


PART IX. cea 


I. R. 91.—IR. 


Threat to cut o 


3 
(b) 
CHARDS vw. TAYLOR 
(16 R. & G.) 311.— 


defendant. 

SUB-SECT. 4.— | Wuisperr, (1917) 

m™m {. ————.}-—-RI 

(1896), 28 N.S. R. 
CAN. 


Pittf., 


the money could 


be recovered from 
deft. as money received to pitf.’a usxe.-— 
Burge v. Beatty & WIrrTe, (1928) 


PART IX. sec 7 aaa 4.—~ 


so. Excessive oe for electric light-—- 
su 

ANDOVER & PERTI 
(N. B.), (1929) 1 D 


PART IX. ast yee 4.— 
4654 i. Cause of action known to 
BANK 
2W. W. R. 615; 

B.C. RR. 73.813 34 D. L. R. 26.—CAN. 
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q ELEC 
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Vol. XiI.—Contract. Cases 4590a—4858a, 


See CONSTITUTIONAL LAW, pp. 280, 281, ante, 
Nos. 526a—526d, anie.”’ 

4650. Add. Annotation :—-Refd. Catton v. Ashwell 
& Nesbit, [1928] Ch, 484. . 

4676a. .|——Pltf. cannot abandon his claim 
in tort & still parse his claim for money had 
& received which depends upon the alleged 
tort.—HARDID & LANE, Lrp. v. CHILTERN, 
[1928] 1 K. B. 668; 96 L. J. K. B. 1040; 
188 L. T. 14; 43 T. L. R. 709; 71 Sol. Jo. 
664, C. A. 

4700. Add. Annotation :—Refd. Woollatt v. Stanley 
(1928), 188 L. T. 620. 

4716. Add. Annotation :—Refd. London & Mont- 
rose Shipbuilding & Repairing Co. v. Barclays 
Bank (1925), 831 Com. Cas. 67. 

4725a. Conversion by creditor of bankrupt— 
Proceeds paid to defendant.|—-A. after com- 
mitting an act of bkpcy. in order to procure 
his discharge from an arrest at the suit of B. 
draws & indorses to B. a bill of exchange, 
which C. accepts in expectation of receiving 
goods of A.’s into his hands. O. receives the 
goods, sells them, & pays the amount of the 
bill to B.; the assignees of A. cannot maintain 
an action against L. for this money as money 
had & received to their use.—--WALLER v, 
DRAKEFORD (1816), 1 Stark. 481; 171 H.R. 
536. 

4742. Add. Annotation :---Consd. Jones v. Waring 
& Gillow, [1925] 2 K. B. 612. 

4751. Add. Annotations : ---Consd. Jones v. Waring 
& Gillow, [1925] 2 K. B. 6123; Re Mason, 
(1920] 1 Ch. 1. 

4770a. -—-~-.|-—-PRESTON v. STRUTTON (1792), 1 
Anst. 50; 145 BH. R. 797. 

Anncianon :--Consd. Rawson uv. Samuel (1841), Cr. & Vb. 








4824. Add. Annotation :---Refd. British & North 
European Bank v. Zalzstein, (1927]2 K. B. v2. 


4853a. ---...}--The H. Co. entered into an agree- 
ment for reinsuring marine risks with the 
J. Co. Later, it was voluntarily wound up, 
& G., the liquidator, agreed the L. Co.’s 
claim for a large sum, & paid dividends in 
respect of the claim. Following the practice 


as a voluntary payment & ho was 
entitled to recover the money paid.—- 
PILLSwortir vp. CoBnoura, [1980] 4 
DL. 757; 650. L. R. 541.--CAN. 


| PART IX, SECT, a SUB-SECT. 4. --- 


sg. Proceeds of sale of crup—Ayrce- 
ment for delivery of part of crops.)>+— 
NUOGAT v. SWEENEY (1839), 2 Ont. Dig. 
4259.—CAN. 


ly.J—--LEWIS v. 
. L. COMRE., 


sk. Purpose tilleyal— Purpose partly 
fulfilled. |--If A. gives to another as his 

' agent a choquo to roake a purchase 
forbidden by law, & the agent makes 
the purchase & indorses the cheque to 


OF MONTREAL ¥. 
24 
the vondor, A. cannot recover from the 
ngent an alleged balance unaccounted 
for of the amount of tho cheque os 
aid to the agent for A.’s use. 


mone 
< he money might have been 


W hile 


PART IX. SECT. 3, SUB-SECT. 4.— 
B. (c). 


4616 ii. ——.}—Pltf.’s action against 
deft. was dismissed with costae. Pitt. 
appealed. After service of notice of 
appeal) deft. threatened to distrain for 
the costs, & pltf.’s solr. paid the 
amount to deft.’s solr. The .appeal 
was allowed & deft. ordered to pay the 
costa of the action & of the appeal. 
Neither deft. nor his solr. would d 
the amount paid for the costa :—Held : 


iiuposed upon his land by the council 


of the municipality in which he lived | after.—LA 


wero illegally imposed under Local 
Improvement Act, declined to pay 
them but subsequently paid them 
under protest to rid his land of the 
burden of the taxes, which he was 
obliged to do fn order to obtain a 
loan upon mtge. of the land :—Held : 
pitf, was under such compulsion as 
prevented the payment from operating 
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! recovered before tho effecting of the 


iNegal purpose, it canzot be recoverod 

WSON 0. FAKLEY, (ree) 

iD. L. R. 279; 1 W. W. R. 243; 18 

Sask. L. TR. 48.---CAN. 

PART [X. SECT. 4, SUB-SECT. 5.—~ 
B. (a). 


sm. Casual observation to third party 
T18 t. FKMNvpaL. 


(1847), 3 U.C. R. 323.-—CAN. 


Cases 4858a—4936b. Hnauish anp Empree Dicest SUPPLEMENT. 


of the co. B., notwithstanding the provisions 
of Stamp Act, 1891 (c. 39), & Marine Insur- 
ance Act, 1903 (c. 41), treated the agreement 
& the claim urtder it as valid. After the 
dissolution of the H. Co. he was advised that 
he should have disallowed the claim, & the 
dissolution was annulled, but an action to 
recover the money was dismissed, as no 
mistake of fact by B. was proved. On a 
misfeasance summons by a creditor of the co. 
~——Held : where an agreement is wholly void. 
items alleged to be due in respect of it are 
not a proper basis for an action on an account 
stated, & that a proof based on an account 


ee ee ggg > 


stated in such circumstances must be rejected. 
—Re Homp & CoLonraL INSURANCE Co., 
Lirv., [1980] 1 Ch. 102; sub nom. Re Home & 
COLONIAL INSURANCE Oo., MAY v. BARHAM, 


99 L. J. Ch. 118; 142 L. T. 207; [1929] 
B. & C. R. 85. 
4859. Add. Annotation :—Refd. Re Home & 


Colonial Insurance Co., [1930] 1 Ch. 102. 


4868. Add. Annotations :—As to (1) Refd. Thomp- 
son v. British Medical Assocn. (New South 
Wales Branch), [1924] A. O. 764. Generally, 
Refd. Palmolive Co. (of England) vw. Freed- 
man (1927), 44 T. L. BR. 86. 


apo ek nee 


Part X.—Personal Contracts. 


4907. Add. Annotation :—Refd. Public Trustee v. 
Hider, [1926] Ch. 776. 


4908a. ----—.]—-The element of personal confidence 
which renders a contract unassignable is not 
confined to cases where the purchaser relies 
on the personal skill of the vendor or manu- 


facturer, or where the manufacturer relies | - 
on the personal idiosyncrasies of the buyer |. 


with regard to his requirements or with 
regard to his performance to the covenants 
other than his obligation to pay. Where the 
' ability of the buyer to pay is the subject- 
matter of personal confidence, the contract 
is just as much taken out of assignability 
as where the manufacturing skill of the 
seller is the subject-matter of the buyer’s 
personal confidence. 
Defts. entered into a contract with H. to 
supply him with 10,000 tons of coal, the 
delivery of which was to be extended over 
two years. H. had been carrying on the 
business of a coal] merchant for some years, 
the business consisting of carting coals from 
defts.’ depots round the streets of a certain 
district. & there selling it to the working classes 
by weight in relatively small quantities, it 
being a regular practice to give short credit. 
HI. assigned the contract to pltf., who up 
to the time of the assignment had no 
experience of the coal trade :—Held: there 
was that degree of difference between H.’s 
& pitf.’s knowledge of the business, which, 
having regard to the nature of the business, 
constituted an element of personal confidence 
in the matter personal to H. which made the 
contract: unassignable.—CooPrEeR v. MICKLE- 
FIELD OOAL & Lime Co., Lrp., Coorer v. 
a Nias (1912), 107 L. T. 457; 56 Sol. Jo. 


4918. Add. Annoialion :—Refd. Messager v. British 
Broadcasting Co., [1928] 97 L. J. K. B. 251. 


4915. Add. Annolation :—Refd. eee v. British 
Broadcasting Co., [1927] 2 K. B. 543. 





4918. Add. Annotation :—Refd. Express Dairy 
Co. v. Jackson (1929), 99 L. J. K. B. 181. 


4921. Add. Annotation :—Distd. Graves v. Cohen 
(1929), 46 T. L. R. 121. 


4922a. Agreement as to right to perform play.|— 
By an agreement pltf. grant to E. ‘‘ the sole 
& exclusive right of representing or perform- 
ing ’’ in certain areas a play, of the music of 
which pltf. was the composer :—Held: the 
agreement was not limited to performance 
at a theatre & was not a mere licence, but was 
an assignment to EH. of rights which either 
he or his exors. could assign.—MIESSAGER v. 
Britisit Broapcastina Co., Lrp., [1929] 
A. O. 151; 98 L. J. K. B. 189; 140 L. T. 
227; 45 TL. R. 50, H. Iu. 


4929a. Contract by jockey to ride horses.]—-A con- 
tract by a jockey to ride the horses of an 
owner is dissolved by the death of either 
party. 

That it was a personal contract... is 
clear beyond words. A jockey is chosen 
because of the confidence reposed in his 
personal skill & judgment & his ability in 
racing (WRIGHT, J.).—GRAVES v. COHEN 
(1929), 46 T. L. R. 121. 


4931a. .J—COooPER v. MICKLEFIELD Coat & 
LimE Co., Lrp., COOPER v. RAYNER, No. 
4908a, ante. 


4934. Add. Annotation :—Consd. Graves v. Cohen 
(1929), 46 T. L. R. 121. (Reference has been 
made to the headnote, not justified by any- 
thing in the judgment, in Stubbs v. Holywell 
Ry. Co., per Wriaut, J.) 


4935. ddd. Annotation :-—Refd. Graves v. Cohen 
(1929), 46 T. L. R. 121. 


4986a. S. P. Jackson v. BRIDGE (1702), 12 Mod. 
Rep. 650; 88 E. R. 1580. 
Annotations —Retd. Tasker v. Shepherd B6t): 6H. & N. 
575; Farrow v. Wilson (1889), L. R.4C. P. 744; Hinkins 
ve. Alder (1906), 50 Sol. Jo. 258. 











4916. Add. Annotation :—Refd. Memages v. British | 4936b. ———- ——~—.]—GRAVES v. COHEN. No. 4929a, 
Broadcasting Co., [1927] 2 K. B . 543. ante. 

PART X. SECT. 1. . & P ; ha (1922) _who raised no objection. Deft. in 

sb. Advertisin agreement.] — An N. Z. ‘L. He 250 “Gar 'L. K —N.Z 19232 put gates across the are 


ngreoment whereby defts. granted to 
. S., carrying on business as J. S. 
Co., the exclusive rights of screen 
advertising, J. 8. Co. attend to all 
matters connected with the obtaining 
of advertising contracts, which it 

took in its own name -—Held ; not 
assignablo,—-SwiInson (JOHN) Co. Lrp, 


land for the pu 

8.'s timber. 

nents under the 
‘assignment 


se. Apreement for pene Con- 
struction & use of tamway.)—-Deft. & 
another in 1918 granted to 8. a aoe aan 
to lay down a tramway through def 
oses of porno ne 
tis casninet to 
was known to deft. 


removed part of the & 
destroyed part of a trestle bridge: — 
Held: the grant or contract was not 
reonal ore & aig had an equit- 
able int e interest b DONALD. 8. 
acne v. 

Pappas, {1 enon 


i. R. 987.— 
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Vol. Xil.—Contract. Cases 4956—5049. 


Part XII.—Assignment of Contracts. 


4956. Add. Annotations :—Refd. Anderson vv. 
Equitable Life Assce. Soc. of the United 
States (1926), 184 L. T. 557; Bennett v. 
Whitehead, [1926] 2 K. B. 880. 

4957. Add. Annotation :—Refd. Public Trustee v. 
Elder, [1926] Ch. 776. 

4957a. ——~ ———.}—An agreement for the 
purchase & sale of a newspaper business 
contained a term or condition that the 
vendors should sell, & the purchasers should 
purchase “the full benefit of all pending 
contracts & engagements & of all other 
property to which the vendors are or may be 
entitled in connection with the said journal ”’ : 





—Held: the purchasers took the burden 
of pending contracts, & did not mere] 
acquire an option to take the benefit of such 
contracts.—BOWATER & SoNs v. MIRROR OF 
LIFE Co., Lip. (1902), 50 W. R. 381. 


4968. Add. Annotation :—-Consd. Greer v. Downs 


Supply Co., [1927] 2 K. B. 28. 


4985. Add. Citations :~—383 L. T. 780; sub nom. 


Re EUROPEAN ASSURANCE SOCIETY ARBI- 
TRATION AcTS, 1872, 1878 & 1875, Re ANGLO- 
AUSTRALIAN & UNIVERSAL Famity Lire 
ASSURANCR Co., HARMAN’S Cask, PRATT’S 
CasE, 45 L. J. Oh. 382. 


Part XII1_—-Interpretation of Contracts. 


6031. Add. Annotitions :—Refd. Larrinaga v. Soc. 
Franco Am:ricaine Des Phosphates Je 
Medulla (192.'), 92 L. J. K. B. 455; Cohen v. 
Sellar, [1926] 1 K. B. 636; First Russian 
Insce. v. London & Lancashire Insce., [1028] 
Ch. 922; The Penclope, [1928] P. 130; 
Hyman v. Hyman, Hughes v. Hughes, [1929] 
P.1; May v. May, [1929]2 K. B. 386. 


} 
| 
| 
| 
| 
{ 
5082. Add. Annotations :—Refd. Tournier v. | 
National Provincial & Union Bank of 
England, (1924] 1 K. B. 461; Livock v. Pear- 
son (1928), 33 Com. Cas. 188. 
5083. Add. Annotations :—Refd. Sack «7. Jones, | 
[1925] Ch. 235; O’Cedar v. Slough ‘rading | 
Co., [1927] 2 K. B. 123; Aldridge v. Wrizht, | 
[1929] 2 K. B. 117; Vanderpant v. May fais | 
Hotel Co., [1930] 1 Ch. 138. 

| 

| 

| 

| 

| 

| 


5041a. -]-—Defts., manufacturers, sold goods 
to pltfs., retailers, upon condition that pltfs. 
should not resell the goods to the public at 
less than a specified price. After business 
had been carried on upon this condition for 
three years defts., without giving pltfs. 

- notice of their intention to change their 
method of business, began to sell goods 
direct to the public without the intervention 
of middlemen, at a price very much lower | 
than that which pltfs. were obliged to charge |! 








a a ene <etged ie: 


under their contract with defts., & as a result 
pltfs. were left with goods which they had 
bought from defts. & had in stock, & could not 
dispose of the goods except at a loss. They 
claimed damages on the ground that a term 
must be implied in the contract that defts. 
would not themselves sell the goods to the 
public at a price below that which pltfs. were 
bound by the contract to charge, or at least 
that before beginning to sell goods to the 
public thoy would give pltfs. sufficient notice 
to enable thern to dispose of their stock of 
goods at a profit :---Held: no such term as 
pltfs. required could be implied in the con- 
tract.—-Livock v, PEARSON BROTHERS (1928), 
33 Oom. Cas. 188. 


5042. Add. Annotutions :-~As to (1) Apld. Livock 


v. Pearson (1928), 33 Com. Cas. 188; Gaze 
v. Port Talbot Corpn. (1929), 93 J. P. 88. 
Refd. Cockburn «7. Smith (1923), 40 T. Ta. TR. 
113; Kelantan Government v. Dulf Develop- 
ment Co., [1923] A. C. 395 ; Larrinuga v. Soc. 
Franco Americaine Des Phosphates De 
Medulla (1923), 92 L. J. K. B. 465; Trans- 
oceanica Soc. Itaiiana Di Navigazione v. 
Shipton, [1923] 1 K. B. 31; United States 
Shipping Board v. Durrell, [1923] 2 K. B. 739 ; 
Tournicr v. National Provincial & Union Bank 
of England, [1024] 1 K. B. 461; Bentall, Tors- 
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PART XII. SECT. 2, SUB-SECT. 1. , PART XII. SECT. 2, SUB-SECT. 2.--- , demand note from S. for the whole 
4957 i. When tmplied.|—Morrison A. (b) 1. Can aot tolenwed feo aie lle nltey 
v. GALE (1872), 1 N. B. R. (Pug.) 203.— 4967 i. Clear proof of intention re- | £0 nitty, until after notice of dissolution 
CAN. quired—Onus on party alleging nova. | Ro on Feb. 7. ‘There wus no 


Hon. }—-CRAYTHORN tv. JENKING, (1926) | povation & pitts. wore entitled to re- 


PART XIl. SECT. 2, SUB-SECT. 2.— | N- 2 b. Rt. 858.—N.Z. 
aaa PART XII. SECT. 2, SUB-SECT. 2.--B. | thelr account down to the ¢ 





cover from the members of the flmn 
their account down to the date of 


~— « LTD. 

gle -}-A business | 4999 iv. —-—.)—MCUANNELL © ona D LW eee he 

was transferred to a new co. Pitt. ° ORT TO: See ea COLDWKLL, 11923) 4D). LL. R. 65; 5 
brought an action for an unpaid balance Ghee (1925) 1 D. L. R. OT. N. &. R. 222.--OAN. 


against the old firm. Evidenceshowed | ca. what constitutes — Bill of ex- | PART XIII. SECT. 2, SUB-SECT. 1.— 


t pltf. had disclosed no intention 
to acoept the new co. as the debtor :— 
Heid: the old firm were Iiable.— 


change of new firm taken in nayment— 
Bill dishonoured.}—Vitf. co., a creditor 50384 fi. 
hed no notice of the dis- | tract, a term or condition not expressly 


J—In coystruing a cun- 





of a firm 
SIMPSON & ORS v. COUBINS, [1923] solution of the partnership between the | stated may, in certain circumstances, 


1 D. L. R. 106.—OAN. 


4958 iv. —— ——. }+- Swinson Itfs.’ manager, was tolc 
JOHN) Co., LTD. v. ORYSTAL PALAOR, acce 
tae (1923) N. Z. L. R. 250; Gaz, took an acceptance 0 
L. R. 69.—-N.Z. 

4958 v. ——~.}-—-MCCCLLY v. | tinued to aupply 





MaRiTIME UNITED FARMERS’ CO-OPERA- | Mar. 4 when the 
Pinsent Go-or 
’Co-0 


ARMEES 
4). UL. R. 727. g was 


t. MARITIME UNTTED 
ERATIVE (N. B.), [1926] | dishonoured, & on Mar. 
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partners, C. & 8., until Feb. 7, when H., | be linpiled by the ct., if it is clear, from 
ld of it. HE. the nature of the transaction, that the 
fS.fortbe amount | contracting partivs must bave intended 
due to pitfs. down to Feb. 1, dating it | such a term or condition to be a part 
as of Feb. 7, receipted the bill & con- | of the a “nent between them. The 
ds to 8. down to | implication is fuunded upon the pre- 
wsiness was closed. } sumed intention of the partics & upon 
On Mar. 10 the draft taken by H. was | reason.—PIONEER BANK v. CANADIAN 
81, the whole | Bang or COMMERCE (1915) 9 0. WN. 

y H. taking o + 96; 340. L. R. 631,—OAN, 


Cases 50425107. ‘Enouisa any Empme Diczsr SureLement. 


ley & ae v. pioac (1980), 47.T. L. R. 99. 
As to (2) Refd. Re Windsor Steam Coal Co. 
(1901), Ltd, (1928), 140 L. T. 80. 


5045. Add. Annotations :—Consd. United States 
Shipping Board v. Durrell, [1923] 2 K. B. 
739. Refd. Anglo-Newfoundland Develop- 
ment Co. v. Pacific Steam a eager Co., 
eee a < 406; Cohen v. Sellar, [1926] 


5048. Add. Annotations :—Consd. Cockburn  v. 
Smith (1923), 40 T. L. R. 113; Kelantan 
Government v. Duff Development Co., 
[1923] A. 0. 395; Forbes, Abbott & Lennard 
v. G. W. Ry. (1927), 1388 L. T. 286. Apld. 
Silverman v. Imperial London Hotels (1927), 
1387 L. T.57; Wallems Rederij A./S. v. Muller, 
Batavia, [1927] 2 K. B. 99; G. W. Ry. »v 
Durnford (1928), 1389 L. T. 145; Livock »v. 
Pearson (1928), 833 Com. Cas. 188; G. W. Ry. 
v. Monmouthshire County Council (1926), 
93 J. P. 142. Refd. Larrinaga v. Soc. Franco 
Americaine Des Phosphates De Medulla 
(1923), 92 L. J. K. B. 455: United States 
Shipping Board v. Durrell, [1923] 2 K. B. 739 ; 
British Petroleum Co. v, A.-G. for Ceylon, 
[1926] A. O. 147; Browning v. Crumlin Valley 
Collieries, [{ 1926] 1K. B. 622; United States 

. Shipping Board v. Strick, [1926] A. C. 545; 

Marbe v. George Edwardes (Daly’s Theatre) 

(1927), 43 T. lL. R. 460; Gaze v. Port Talbot 

Oorpn. (1929), 93 J. P. 80 ; Bentall, Horsley 

‘& Baldry v. Vic (1930) 47 'T. L. R. 99 ; 

Miller v. Cannon Hill Estates, Ltd., [1931] 

2 K. B. 118; Rogerson »v. Scottish Auto- 

oa te a General Insurance Co. (1930), 144 


5051. Add. Annotation :—As to (1) Refd. Fowler 
v. Commercial Timber Co., [1930] 2 K. B. 1. 


5052. Add. Annotations :—Refd. Livock v. Pearson 
(1928), 83 Com. Cas. 188; Fowler v. Com- 
mercial Timber Co., [1930] 2 K. B. 1 


5054. Add. Citation :—-15 Asp. M. L. C. 544. 
Add. Annotations :-—-Apld. Gaze v. Port Tal- 
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bot Corpn. (1929), 93 J. P. 89. Refd. 
Bentall, Horsley & Baldry v. Vicary (1930), 
-47T. L. R. 99. 


5056. Add. Annotations :—Refd. Willis v. Willis, 
(1927), 96 L. J. P. 177; First Russian Insce. 
v. London & Lancashire Insce., [1928] Ch. 922 ; 
The Penelope, [1928] P. 180; Hyman v. 
Hyman, Tiughes vw. ee es d ae Peok; 
May v. May, [1929] 2 K. BR. 


6059. Add. Annotation :—Apld. eee Govern- 


5060. Add. Annotation :—Consd. A.-G. v. G. 8. & 
W. Ry. of Ireland, [1925] A. O. 754. 


5066a. Term custor war. I— The | 
found that since the outbreak of war in 1914 : 
it had been a universal custom in the dried 
fruit trade to insert in all contracts for the 
sale of sultanas a clause as follows: “ Should 
shipment be prevented by gore majeure 
such as prohibition of export, blockade, war, 
or any consequence of warlike operations, 
this contract or the then unfulfilled Pere 
thereof to be cancelled without claim.”’ e 
ct., therefore, rectified certain bought & 
sold notes by the addition of this clause on 
the ground that the parties must be taken 
to have contracted on this basis.—-CARAMAN 
Rowitey & May v. APpERGHIs (1923), 40 
T. L. R. 124. 


5067. Add. Annotation :—Refd. 
Raven, [1931] 1 K. B. 652. 


5078. Add. Annotation :—Refd. Einar Bugge v. 
Bowater (1925), 31 Com. Cas. 1. 


5085. Add. Annotations :—Refd. Boorne v. eats 
[1927] 1 Ch. 667: Farey v. Cooper, [1927] 2 

| AS ee oe Livock v. Pearson (1928), 38 Com. 

: as. 18 


"6086. Add. Annotations :—Apld. Boorne v. Wicker, 
[1927] 1 Ch. 667. Refd. Farey v. Cooper, 
([1927] 2 K. B.384; Livock v. Pearson (1928), 
38 Com. Cas. 188. 


5087. Add. Annotation :—Refd. Martin v. Stout, 
[1925] A. C. 359. 


5088. Add. Annotation :—As to (2) Refd. Franco- 
British Ship Store Co. v. Compagnie des 
Chargeurs Francaise (1926), 42 T. L. R. 735. 


5102. Add. Annotations :——Consd. First Russian 
Insce. v. London & Lancashire Insce., [1928] 
Ch. 922; The Penelope, [1928] P. 180. Refd. 
Larrinaga v. Soc. Franco Americaine Des 
Phosphates Des Medulla (1923), 92 L. J. K. B. 
455; Kursell v. Timber Operators & Oon- 
tractors (1926), 95 1. J. K. B. 569; Re Wait, 
[1926] Ch. 962; May v. May, [1920] 2 K. . 
386. Refd. Walton Harvey, Ltd. v. Walker 
é& Homfrays, Ltd., [1931] 1 Ch. 274. 


5108. Add. Annotation :—Refd. Larrinaga v. Soc. 
Franco Americaine Des Phosphates Des 
Medulla (1923), 92 L. J. K. B. 455. 


5104. Add. Annotation :—Expld. Re Wait, [1927] 
1 Ch. 606. : 


5105. Add. Annotation :—Refd. Walton Harvey, 
am anes & Homfrays, Ltd., [1931] 
1 Ch. 274. 


Winkworth v. 








ment v. Duff Development Co., [1923] | 5107. Add. Annotation :—Refd. The Penelope, 
A. C, 805. [1928] P. 180. 
on a reasonable & business like con- | v. GrBsO ae [1924] 4 = L. RR. 354 + 55 
PART XIII. SECT. 2, SUB-SECT. 1.—~C. a eka of rep the terms hin me rn. oO. L. R. 424.—C 
5048 11, ——— -|—While the ot. must ya © parties mus pbs 5048 v }-—-Morean v. HUDSON 
not by implication ac make none OBUAIN, 1987] cone R. | Bar MINING & SMELTING Co., (1930) 
contract for tho varia: eel ma bold 687 - (1937) 31 WW p uaae 21 2D. L. RK. 587.—CAN. 
that on a ene consideration of Sask. L an : 
the terms. of the contract there is PART XILL SECT. 2, SUB-GECT. 1.— 
ipo Ak implied a pe cies or ene ——- Whether period of G. (e). 
transaction & eveating such a ripe ae ya is ek. Agreement to buy feds--Cay. v2 iga- 
ailure of oconeideration as cannot | the term of the nay Held : it ion lo. s iy. —Implt NADA 
have been within the contemplation wean et: naceueas ee eles 6 CYCLE R_Co., MEHR 
of nee Bide. CONNORS Mc- business 4 y> pe bl (1919), 45 O. L. Be 516; 48 D. L. R. 
aes a 3 DY. es $8: 3 reyes? Mig the intention of 579; 160. W.N. 3.—CAN. 
20 Alta. L. R. 289.— the es, to imply a term that the sl. S. P. leit foe Co., 
ponies coul ted only on | Lrp. v. N. H. Parmngy & Co., Lrp 


gee -+—A term or condition 
may be ‘implied by the ct., if it is clear, 


(1991), 54 N. S. R. 205; 57D. L. B. 
596.—CAN. ; 2 


6118. Add. Annotations :—Consd. Marbé v. Geo 

| Edwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. Overd. Herbert Clayton & Jack 
Waller, Ltd. v. Oliver, [1930] A. C. 209. 


5117. Add. Annotation :—Refd. Sweet v. Williams 
(1922), 128 L. T. 879, 


5119. Add. Annotation :—-Refd. Brown v. Dagen- 
ham U. C., [1929] 1 K. B. 737. 


6120. Add. Annotations :—Consd. Marbé v. George 

Edwardes (Daly's Theatre) (1927), 96 L. J. 

_K. B. 980. Distd. Re Golomb & Porter & 
Co.’s Arbitration (1931), 144 1.. T. 583. 


5121. Add. Annotations :—Consd. Marbé v. George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980; Herbert Clayton & Jack Waller, 
Ltd. v. Oliver, [1980] A. C. 209. 


5122a. Actor.|—Applts., theatrical producers, 
agreed to engage resp., an American actor, 
to play one of the threc Jeading comedy parts 
in a musical play about to be produced at the 
London Hippodrome for six weeks certain 
at a salary of £55 per week, & the contract 
contained a provision prohibiting resp. during 
the continuance of his engagement from 
acting elsewLere without the consent of the 
applts. Keay. objected that the part 
assigned to him was not one of the three lead- 
ing comedy parts &, on the refusal of applts. 
to recast him, declined to appear in the play 
- & sued applts. for damages for breach of 
contract. At the trial of the action before 
a judge & jury the jury found for resp. for 
£1,000 damages for loss of publicity & for 
three weeks’ salary, & judgment was entered. 
accordingly. The Ct. of Appeal affirmed the 
verdict & judgment except as to the salary :— 
Held: (1) upon the construction of the con- 
tract, it bound appits. to give resp. an oppor- 
tunity of appearing in public in a pact 
answering the stipulated description ; (2) it 
was competent to the jury, having regard t) 
the character of the contract, to give damages 
to resp. for loss of publicity.-—HERBERT 
CLAYTON & JACK WALLER, LTD. v. OLIVER, 
[1930] A. C, 200; 099 L. J. K. B. 165; 142 
Z “ 5685; 46 T. L. R. 280; 74 Sol. Jo. 187, 
5123. Add. Annotation :—Refd. Re Windsor Steam 
Coal Co. (1901), Ltd. (1928), 140 L. T. 80. 








eect mea aT Seater ae: ann BO ti I AO I eee eRe 1 


PART XII. SECT. 2, SUB-SECT. 1.— 
H. (a) i. 





am. Lease of tobucco stall with electric | Whereby be was 


light connected—Implied promise iv 
continue supply.j—-VPitf. took a leuse 
from deft. of a tobacco stall in the 
city. At the time the lease was 
granted, the stall was “op lied with 
electrio Hight, connected with the city 
electricity supply through portion of 
mises retained b 


the pre re y deft. For 

some time after the lease, pitf. used the | 550.—-&. AF. 

electricity * pene the st a eee oe ren a 
urposes. lease was silent as ce of sale ¢ o0da—— 

fhe supply of electricity. Deft. later | sy ye c us ? 

cut o e supply. He then brought NR. R. (2 Al).) 33.—CAN. 

an action for & in his claim 


n Cc. 
mise by deft. not to 


el 2 


purchase-money.} — Pitf., ; 
nade @& special contract with deft. 
to obtain a portion 
of the purchase price :—Held: in the 
absence of express 
was no obligation on 
contract of sale ulive in order that pltf. 
might obtain his commission, & upon 
the cancellation of the contract of 
sale pltf.’s right was determined.— 
GOWAN v. BOWERN, [1924] App. D. 


st. Agreement fo sell & share ms pro- 
LOcK wv. PuRDOoN 


“Vol. X1L—Contract. Cases 51185168. 


5126. Add. Annotations :—Refd. Sweet v. Williams 
(1922), 178 L. T. 879; Re Windsor Steam 
Coal Co. (1901), Ltd. (1928), 140 L. T. 80. 


Add. Annotations :—Consd. Browning v. 
Crumlin Valley Collieries, [1926] 1 K. B. 522; 
Sagar v. RIDEHALGH (H.) & Son, Lro., 
[1980] 2 Ch. 117. Refd. Sagar v. Ridehalgh 
& Son, Ltd., [1931] 1 Ch. 310. 


5152. Add. Annotution :—Refd. Crediton Gas Co. 
v. Crediton U. C., [1928] Ch. 447. 


5161. 4dd. Annotation :—Consd. Bentall, Horsley 
& Baldry v. Vicary (1930), 47 T. L. R. 99. 


5167. Add. Annotation :—Consd. Cohen v. Sellar, 
{1926] 1 K. B. 636. 
After this case add ‘ See, further, Grrrs, 
Vol. XXV., p. 525.” 
5168. Add. Annotaiion :—Apld. London & South 
American Investment Trust v. British 
Tobacco Co. (Australia), [1927] 1 Ob. 107. 


5168a. Agreement to “‘ exert influence ’’—-No obliga- © 
tion to pay money if necessary. |-—(i¢RNERAL 
ASPHALT Co. & BARBER ASPHALT Co. v. 
ANGLO-SAXON PirerRoLEUM Co., Lrp. (1931), 
75 Sol. Jo. 191. 
5168b. Contract to print bank-notes—-Implied duty 
not to use plates for unauthorised purpose. |—-- 
Pltfs., a Portuguese bank, made with defts., 
who were printers, a contract which pro- 
vided that defts. should print the authorised 
notes for the bank. the plates being left in 
defts.’ possession «& being intended to be 
available only for tbe purposes of the bank. 
By means of an elaborate fraud defts. were 
induced by an unauthorised person to print 
from the plates a large quantity of notes & 
to delive? the notes to him, & the result was 
that these notes were put into circulation. 
In consequence of the fraud plts. honoured 
a large number of the spurious notes, & 
on learning the facts they found it necessary 
tu withdraw all the genuine notes of the same 
issue from circulation as they had, at that 
time, no means of distinguishing the genuine 
from the spurious notes. In an action for 
breach of contract, negligence, or convegr- 
sion :—-Held : it was an implied term of the 
contract that there was to be no use of the 
plates for any purpose not authorised by 
pltfs., & there was an absolute duty on defts. 


rns ne a AG SCRE. TNE HY TPES PO TR: -e 


5132. 


. 





military authorities were not bound by 
their acvep mance of the tender to 
purcbaso all or any of the said goods 
needed by them from pltf. tn the 
absence of a covenant to that effect.— 
SECRETARY OF STATE v. MADHO HAM 
(1928), I, L. 1. 10 Lah. 493.—-IND. 


an agent 


rovision, there 
eft. to keep the 


PART XIII. aac a SUB-SECT. 1.—— 


sw. Agreement to furnish planters for 
fishery with supplies-— Obligation to turn 
in oduce lo #8 Be aN lied. — 


JOnNEON v. FINLAY (1882), 6 NAd. L. R. 
363.—NFLD, 


to 
1850), 7 


Supply of water—For parttewar 


@& pro PART XIII. SECT. 2, SUB-SECT. 1.—- ay. 4 : 
oe bebe eupply of veneer ay H. (b). pertod— a tabggash ae ortginal phe 
sapply 7a! see wart a implied 5133 1. Agreement firing prices.}— | contract.)}—R. v. Punic UTILITIES 


sapply :—Held: 
promise by deft. in the terms sued upon 
35 R. N.S. W. 151; 46 N.S. W 
W.N. 88.—AUS. 


pitts BN eTNS v. LEVINBON (1929), 

. officer in charge 

‘PART XIL1. SECT, 2, SUB-SEOT. 1.— | the: 
H. (a) ili. 


en. Commission payable oul of 


The wwilitary authorities accepted 
tender from pitt. whereby he 

to supply at prices specified so muc 
of the goods mentioned therein as the 


riod mentioned in the tender :— 
Heid: pitfs.’ tender amounted merely 
to an offer to supply 
mentioned at the prices specified, & the 
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BOARD OF COMRS., Hz p. TOWN OF 
MILLTOWN (N. B.) (1919), 47 D. L. R. 
219.—CAN. 

az. Agreement for use of hockey arena 
-~Procceda divisible belween purties-— 
Obligation to use arenu,}-—CANADA 
HocKEY CLUB v. ARENA AMUSEMENTS, 
LTp., {1930} 1 dD, lL. h. 127.—CAN. 


t require during 


the goods 


not to print or deliver notes of plitf. bank 
without the authority of the bank, &, even 
if defts. were bound only to take reasonable 
- care to avoid such acts, defts. had, on the 
facts, fallen short of the standard of care 
required by the special nature of the business, 
& pitfs. were entitled to recover.— BANCO DE 
PorTUGAL v. WAaTERLOW & Sons, Lap. 
(1980), 47 T. L. R. 214; 75 Sol. Jo. 81; 
on appeal (1931), 100 L. J. K. B. 465, C. A. 


Annotation :—Reld. The Edison (1931), 47 T. L. R. 635. 


©) mer erentils Panta 


Sup-secr. 3.—IMPLIED Pia a (Vol. XII., 
). 


Pp. 
Add the following case :— 


5168c. Of fitness—Turkish baths.|—Defts. were 


the owners of Turkish baths, & customers 
who came late at night were permitted to use 


38 


5168d. 


Cases 6168b—5168d. ‘Eneuisn ayp Emprmer Dicest SupPLEMENT. 


the beds in the cubicles till early the next 
morning. Pitf. & his brother slept one night 
at the baths, & when they woke up they 
found that they had been bitten badly by 
insects, proved afterwards to be bugs :— 
Held: there had been a breach of an implied 
warranty that the beds or couches supplied 
for the use of customers should be reasonably 
fit for the purpose, & defts. owed a duty to 
pltfs. to take reasonable care that no bugs 
or other dangerous insects should infest their 
ptemises.—SILVERMAN v. IMPERIAL LONDON 
Hotes, LUrp. (1927), 187 L. T. 57; 48 
T. L. R. 260. 


Gridiron berth.]—EastTrer v. MARVIN 
(1930), 74 Sol. Jo. 122. 

For the cross-reference ‘‘ Of fitness—Sale 
of animals.|—See, generally, ANIMALS, Vol. 
I., pp. 260 et seg.’’. read ** Sale of 
animals.|— See, generally, ANIMALS, Vol. I., 
pp. 260 et seq.”’ 








Vol. XIN. Cases 41—491. 


COPYHOLDS. 


Norr.—As to copyhold tenure & manorial incidents after 1925, see Law of Property Act, 1922 
(c. 16), ss. 128-145, scheds. 12-15; Law of Property (Amendment) Act, 1924 (c. 5), sched. 2. 


Part |-——The Manor. 


41. Add. Annotation :— As to (1) Refd. Hodgson | 128. Add. Annotation :—As to (1) Refd. Jay v. 
v. McCreagh (1923), 93 L. J. Ch. 339. Jay, [1924] 1 K. B. 826. 
55 


122. Add. Citation :—92 L. J. Ch. 55. 





Part [11.—Custom of the Manor. 


wrecked on shore of manor-——In consideration 
of assistance to persons wrecked—Good.] ’’ 


229. For catchwords ‘*——— -—-—~ In considera- | 
tion of assistance to persons wrecked—Good.] ’’ 
read ‘‘ To seize best anchor & cable—Of ship 





Part IV.——Manorial Courts. - 


° 425 Add. Annotation :—-As to (1) Apld. Re Holliday, [1922] 2 Ch. 698. 


Part V..—The Court Ralis and other Manorial Documents. 


393. Add. Annotation :—-Consd. Beaumont v. ITeld:) (2) even if an action of detinue 
Jeffery (1924), 40 T. L. R. 796. would lie, yet, upon the true construction of 
394a. Purchaser for value. ]---(1) Pitf., as lore Limitation Act, 1623, 8. 3, the words ‘‘ goods 





& chattels ’’? were mentioned only in reference 
to actions of replevin, & that as the action 
was an action of detinuc & the cause of action, 
namely, the assertion by deft. of an adverse 
title by advertising the rolls for sale, arose 
more than six years before the commencement 
of the action, the action was barred by the 
statute. -BKraAUMONT ov. JEFFERY, [1925] 
Ch. 1; 98 1. J. Ch. 5825 182 L. IT. 246; 
JOT. L. 1. 796 3 68 Sol. Jo. 867, 

oe amen | Ser, now, Law of Property 
Act, 1922 (ec. 16), 5. 144a, added by Law of 


of the manor of Great Tey, which he acquired 
by purchase in 1923, brought the present 
action of detinue to recover possession of 
certain ancient ct. rells of that manor, which 
were of mere historical toterest & which 
before his purchase pltf. had seen advertised 
for sale by deft., who, having purchased 
them in 1902, from one P., a waste paper 
dealer, had commenced advertising them for 
sale ten years before the commencement of 
the present action :—-Held: in the absence 
of evidence to the contrary. it must be pre- 
sumed that P. acquired the rolls lawfully Property (Amendment) Act, 1024 (c. 5), 
in the ordinary course of his business from Sched. IL., para. 2. 

either the lord or the steward of the manor, | 404a. Recovery of possession.--Limitation of action 


& as the position of p!tf.’s predecessor in title —-When time begins to run.].- BuauMoNr 

as eves of the are eas oe Seca v. JEFFERY, No. 394a, ante. 

in bis possession, did not make it illegal for 461. Add. Annotation :—Refd. Love v, Bentle 
° s e ry Gatpoas e 9 y 

him to part with them to a stranger, who (1707), 11 Mod. Ttep. 134. 


came under the same obligation as the lord 
to produce them, pltf. was not entitled”to | 482. Add. Annotation: — Refd. Beaumont v», 
recover the rolls. Jeffery (1924), 40 T. L. BR. 796. 


= 


Part VI.—Officers of the Manor. 


491. Add. Citations :—2 Show. 21; Freem. K. B. 473. 


Cases 708a--1898a. ENGLISH AND Empire Dierst SUPPLEMENT. 


Part IX.-—Particular Estates in Land of Copyhold and 
Customary Tenure. 


798a. —— Grandnephew as subsequent taker.|— 


Qu.: whether it is a good & reasonable 
custom that upon the death of a tenant in 
ossession of lands holden of a manor for 
ves, the next life in reversion for which the 
estate is holden shall be entitled to enjoy 
the estate; & if such custom be good 
reasonable, whether, where a party takes a 


grant of such lands for the life of himself & 
his grandnephews & dies, the grant shall 
operate as an advancement for the grand- 
nephews, so as to rebut a resulting trust in 
favour of other parties under the 

urchaser.—- EDWARDS v. EpwaArRps (1836), 
Bones Ex. 123; 6L. J. Ex. Eq. 79; 160 


Part X!.—Relationship of Lord and Tenant as affecting 
Services, Dues, ete. 


1157a. Fine payable by executor—Effect of Law 


of Property Act, 1922 (c. 16), s. 128, & Ad- 
ministration of Estates Act, 1925 (c. 23), 
ss. 1, 3, 22.)—The custom of a manor was 
that copyholders pay fines ‘‘ upon descent or 
alienation when they take up their several 
lands & tenements.’’ A copyholder in fee 
of settled copyhelds died in 1928 after the 
copyholds had been enfranchised under Law 
of Property Act, 1922 (c. 16), 5s. 128, but 
before the manorial invidents (including 
fines) saved thereby had veen extinguished 
under sect. 138. Ile had devised the pro- 
py under a testamentary power :—/Tleld: 

is special exor. in whom the settled land was 
vested under Administration of states Act, 
1925 (c. 23), as. 1, 3, 22, must pay a fine on 
the death, although he had not assented to 


1272a. 


1176. Add. Annotation :—Consd. Cheshire County 


Council v. Hopley (1928), 180 L. T. 128. 


1192 Citations :—For “12 BE. R. 1126” read ‘125 
EE. R. 1126,” 


1241. Add. Annotation :—Refd. United Dairies 


v. Public Trustee, [1923] 1 K. B. 469. 


-}—Though a bill in equity 
lies to recover a small quit-rent, yet it ought 
to appear that pltf. has no remedy for the 
same at law. Lord of a manor brings a bill 
against a tenant to hold a down belonging 
to the manor, discharged of the tenant’s 
claim of a right of common thereto; this an 
improper bill. But a bill for a quit-rent may 
be proper in some circumstances & what.— - 
HOLDER v. CHAMBURY (1784), 3 P. Wms. 
256; 24 E.R. 1052, L. O. 











the devise, or conveyed the property to a Pee Goaci Gmeee aaa 
Annotations :~-Gonsd. Bouverie v. Prentice 3), ro. 
urchaser, or done any other act. formerly | (ogngns > Lens (Duke) ©. Now Radnor Corpr, (1789), 


involving adrnittance & payment of a fine— |  ¢" pro. C.’0. 518; Basingstoke Corpn. v. Bolton (Lord) 
A.-G. TO THE PRINCE OF WALES v. BRADSHAW, (1852), 1 Drew. 275; Searle v. Cooke (1890), 43 Ch. D. 
[1980}) 2 Ch. 279; 99 Ih. J. Ch. 483; 1438 519. 

L. T. 480; 46 T. L. R. 551. 


1164, Add. Annotation :—Refd. Bradford v. Price 
(1923), 92 L. J. K. B, 871. 


1274. Add. Annotations :—Refd. Purnell v. Roche, 
[1927] 2 Ch. 142; Barratt v. Richardson & 
Cresswell, [1930] 1 K. B. 686. 


Part XIV.—Mortgage of Copyholds. 


1461a. —--—.] -FRASER v. THOMAS (1852), 3 Seton’s Judgments & Orders, 7th ed. 2171. 
Annotation :—-Folld, Ashton v. Corrigan (1871), L. RK. 13 Eq. 76. 


Part XV.—Devise of Copyholds. 


1506. Add. <Annolation :-—  Refd. Re Brooke, 
Brooke v. Dickson, [1923] 2 Ch. 265. 


1508. Add. Annotation: — Refd. Re Brooke, 
Brooke v. Dickson (1928), 92 L. J. Ch. 604. 


1583a. eee to his ar gg 
acter: vainene silice devin ot fresholds & his heirs acco to the custom of the 
& copyholds, devised his two copyhold manor.—Re HAok, HADMAN v. BRADMAN, 
intsea: gardenia 4 prciatacs eibaate I the [1925] Oh. 633; 04 L. J. Ch. 943; 183 L. 7. 
parish of B.,.& also a piece of copyhold land 184; 69 Sol. Jo. 662. 
adjoining, to his nephew G. for life without Soe, now, Law of Property Act, 1922 (c. 16), 
impeachment of waste, & after his death he ss. 128-145, Scheds. 12-15.; Law of Property 
devised the same premises to the ‘ heir-at- Act, 1925 (c. 20), a. 131. 


law ”’ of the said G. There was no special 
custom of descent in the manor of B. affecting 
these copyholds :—Held: the yse of the 
expression ‘‘ heir-at-law’’ did not exclude 
the operation of the rule in Shelley’s Case, 
which accordingly applied, & G. was entitled 


in custofhary fee simple for an estate to him 





Vol. XII—Copyholds, Cases 197820820. 


Part XIX.—-Determination and Suspension of Tenant's Estate. 
| 1978. Add. Annotation :—Refd. Re Price, [1928] Oh. 579. 


Part XX.—Enfranchisement. 


1998. Add. Annotation :—Refd. Re Price, [1928] 
Oh. 579. 


2082. After this case add as follows :— 
Szcr. 8a.—UNDER LAW OF PROPERTY ACTS. 


2082a. Estate tall in undivided share—Interest In 
personalty.}—-Where before 1926 an undivided 
share in copyhold land was the subject of an 
estate tail, the enfranchisement of such 
copyhold land after 1925 can result in turning 
the estate tail into an absolute interest; & 
where, by reason of the statutory trusts 
under Law of Property Act, 1925 (c. 20), 
such land becomes personalty, the absolute 
interest into which the estate tail is turned 
is an interest in personalty.—Re Prick, 
ee Qh. 579; 97 L. J. Ch. 423; 139 L. T. 


Annotations :-—Refd. Le Kempthorne, Charies v. Kempthorne 
(1929), 46 T. L. R. 15; Re Nowman, Slater v. Newman, 
1930) 2 Ch. 409; Re Thomas’s Will] Trusts, Powell v. 

homas, [1930] 2 Ch. 67. 

2032b. Equitable joint tenancy in copyholds— 
Subject to rentcharge—Vesting of legal 
estate.|—On July 6, 1802, Bryan Abbs & 
another trustee who predeceased him were 
admitted to certain copyhold plots A., B. 
& C. upon trust out of the vents & profits 
to raise & pay an annual rent of #7 10s. to 
Harrison & his heirs & subject thereto in 
trust for Wilson & his heirs. Many vears 
after Bryan Abbs’ death his customary heir 
H. C. Abbs, since deceased, was admitted 
to A. & C., but no one was admitted to L.; 
so that on Dec. 31, 1925, the best right to 
admittance was in the customary heirs of 
H.C. Abbs & Bryan Abbs. On the same date 
the equitable title to the land stood vested 
in Thompson & Collins as joint tenants in 
fee, subject to the equitable rentcharge then 
vested in Aylmer, subject to proof of his title. 
On Jan. 1, 1926, the Law of Property Acts 


came into operation & the copyhold plots 
were enfranchised. The ct. being asked to 
determine in whom the ‘legal estates in 
the land & the rentcharge vested :—Held: 
(1) under the 1922 Act, Sched, XII., 
para. 8 (b), the freehold estate in the land 
vested in the first instance in the personal 
representative of H. C. Abbs & the customary 
heir of Bryan Abbs as trustees, Bryan Abbs 
having no known personal representative ; 
(2) either under the 1922 Act, Sched. XIT., 
pe 8 (d), or under the 1925 Act, Sched. 1, 
art ITI., paras. 4, 6 (d), the rentcharge veated 
as a legal rentcharge in Aylmer or other 
the persons entitled thereto; (8) on the rent- 
charge becoming a legal rentcharge tho 
trustees became bare trustees with no longer 
any active duties to perform; (4) under the 
1925 Act, Sched. I., Part I1., paras. 3, 6 (d), 
the initial vesting inthe trustees was divested, 
& the legal estate subject to the logal rent- 
charge vested in Thompson & Collins as joint 
tenants in fee simple ; (5) sect. 36 of the 1925 
Act did not come into operation until after 
the vesting provisions had done their work. 
It then merely attuched a trust for sale to 
the joint legal estate in Thompson & Collins. 
It did not previously attach a trust for sale 
to the initial estate in the trustees so as to 
put tho divesting provisions of the 1925 
Act, Sched. I., Part IL, out of operation. 
Still less did it bring in the undivided share 
provisions of the 1926 Act, Sched. J., Part IV. 
—fHe Kine’s "Ticarne, SUNDERLAND, DEN- 
MAN PICTURE HOUSES v. 'THOMPSON & COLLINS 
ENTERPRISHS, [1929] 1 Gh. 483; 98 L. J. Ch. 
109; 140 L. ‘I. 468. 
20382c. Vesting of  rentcharge.]—Re 
KINa@’s THEATRE, SUNDERLAND, DENMAN 
PicrurkgE Houses v. Tuompson & COLLINS 
ENTERPRISES, No. 2032b, ante. 


eee eel 





16. 
16a. 


22. 
23. 


[1927] A. 0. 732. 


Eweiish anp Empire Diarst SUPPLEMENT. 


COPYRIGHT AND LITERARY PROPERTY. 
Part |.--Nature of Copyright. 


4, Add. Annotation :—Refd. Performing Right 


7 ee London Theatre of Varieties, [1924] 


Add. Annotation :—Refd. Performing Right 
Soc. v. Mitchell & Booker, [1924] 1 K. B. 762. 
Dramatic ah ie ** first publication ’’ 
within 1911 Act, s. 1 (8)—Owner entitled to 
substituted copyright under 1911 Act, sched. 1.] 
—Under Dramatic Copyright Act, 1833 


{c. 15), a foreign author dwelling outside 
British-. ionitory was entitled to secure 
dramatic copyright within the British 


Empire of the first performance of his play 
given in this country. y an agreement in 
writing dated June 30, 1898, G., the author 
& sole proprietor of the right to perform a 
certain play, granted to pltf. the sole & 
exclusive right to perform, or have per- 
formed, the play in Great Britain & Ireland. 
On Sept. 22, 1898, G.'’s agent wrote to pltf. 
stating that the play had been first ae 
formed in Great Britain on a certain da 

& at a certain place :—Held: a copy of the 


letter of Sept. 22, 1898, the original having 


been lost, was admissible as evidence in a 
copyright action betwee.. pltf. & third 
parties who claimed a right to produce 
cinematograph films of the play under an 
ie for value with G., dated Sept. 6, 
19, to prove that the first performance 
of the play took -place in this country a 
stated in the letter since, (1) being witien 
by G.’s agent, it constituted an admission 
by G., a person who, although not named on 
the record, had a substantial interest in the 
result, & (2) it constituted an admission by 


defts.’ redecessors in title. 
(3) An entry in the register of first 
ee aaaee 


rt dramatic productions at 
tationers’ Hall is admissible in evidence as 
a public register. If such an entry is in- 
correct, the party producing a certified copy 
of it may be precluded from relying on it as 
prima facie proof of a right to produce or 
reproduce the play to which it relates, but 
it can be regarded by the ct. as corroboration 
of other evidence of title. 


Annotations :-—As 
Denes {1928} 174. 
British Broadcasting Co., (1927) 2 K. B. 


- possessed [by meee Nertpae 


(4) 1911 Act, s. 1 (1) (2) & s. 1 (3), which 
provide that copyright shall subsist in every 
dramatic work if it has been first published 
in His Majesty’s dominions, but that the 
performance in public shall not be deemed to 
be publication, prescribe conditions for the 
future, but do not inflict them on past events 
so as to destroy existing rights. 

(5) Where the owner of dramatic copyright 
the sole right to 
erformance of, a 


perform, or permit 
Act came into 


certain play before 191 
operation he acquired, by sect. 2 (1) (0), 
coupled with sects. 24 & 35 of the Act, & 
sched. 1 to the Act, the right to the cinemato- 
graph & film rights of that play also. 

An American corpn. made a film & sent 
a negative & two arcs of it to an English 
co., who made further copies of thé film 
& handed them to another English co., who 
let them to a British exhibitor. The American 
corpn. & the two British cos. were inter- 
working organisations linked together by 
complex agreements, & they all three shared 
in part of the receipts from the exhibition 
of the film by the exhibitor. ‘The exhibitor 
in exhibiting the film, infringed pltf.’s 
copyright :—Held: (6) the American corpn. 
& the two British cos. had actively directed, 
counselled or aided the infringemient by the 
exhibitor, & had infringed pltf.’s pehts 
within 1911 Act, s. 2 (1), the operative effect 
of which sub-sect. is extended & not limited 
by sect. 2 (2) & (3). 

(7) Where an infringement of copyright 
is proved under 1911 Act, s. 2 (1), the question 
of knowledge of infringement by the infringer 
does not arise except possibly with reference 
to the exemption from penalties for infringe- 
ment provided by sect. 8 of the Act.— 
FALCON v. FAMOUS PLAYERS FILM Co., 
Lrp., [1926] K. B. 393; 95 L. J. K. B. 148; 184 
L. 1.246; 42 T.L.R. 91; affd., (1926) 2K.B. 
474; 06 L. J. K. B. 88; 135 L. T. 650; 42 
T. L. Tt. ee 70 Sol. Jo. 756, C. A. 


to (6 Refd. Isnglish Ho Be Growcis $v. 
2K. Generallu, etd. M fossager 


‘ 


Part Il.--Subject-Matter. 


18. Add. Annotation :—Refd. Macmillan v. Cooper 


(1923), 938 L. J. P. ©. 118. 

Add. Annotation :—As to (1) Folld. Macmillan 
v. Cooper (1923), 93 L. J. P. C, 113. 

Add. Annotation :—Refd. Campbell v. Pollak, 


eet Ae ee a 


land. }—H eld : 


nt ee eee ee oe we eee ee 


PART 1. = ‘1. 


| 
| 


41. 


| 42. 


} 


ent eee cere amen 


‘gach a document was 


capable of oo yright. but if copies were 


Mk hn eee eh et EE ce ahd ON ee he! pe Late 


Add. Annotation :—As to (3) Refd. Falcon v. 
Famous Players Film Co. (1925), 42 T. L. R. 
91, 

Add. Annotations:—As to (1) Consd. Macmillan 
v. Cooper (1923), 93 L. J. P. C. 118. Folld. 
Masson Seeley v.‘Embosotype Manufacturing 


Tee ee me ree rete epee meg eos ne eras = ene He tt mine eee 


tion may be an “ original literary 
xe > within Copyright ar ie pe 





ei, —— —— ——. right” Be 
sold, there might be an implied autho- v. Dos ACEK ie . R. 
i ome "We taangor fopyright Act, to | tity to reproduce them where necessary 545 3 (1928) 1 W. Ww. C B65" 37 
rserform. a Gr AMsoN | in connection with the Estee ea ned Man. L. R. 265.—CAN 

(. oO) MED (1983) Ve LR. 2253 20 Fee ey OTe eg. Woon. | «2 tt Translation. |—Transla- 
Reisss44a.i. 2. 161—AuB, (1993), a8 KN. 8. W305 40 | Teta e  Dossenee SEE 8 
PART II. SECT. 8, SUB-SECT. 1. W.N. 60.— ; D. L. R. 545; 1928} 1 1 W. W. R. 865; 

of, --—-— Form of contract for sale of o an ——— Compilation. A compila- | 37 Man. L. R. AN. 


4 


43b. 


51. 


55. 


60. ~ 


65. 


138. 


PART Il. SECT. 3, SUB-SECT. 2.—C. ij him damages, since if he cannot sell it | 


he cannot prove damages. 
from damages, thore is no reason why 
of an anthor’s original 
restrain 
injunction, provided it is honest work, : 
& not a fraud on the 
NIAK v. DOJACEK, (1928] 2 D. lL. R. 


5 


not 


an author’a copyright on the grounds 
that his work is indecent, obscene or 


a character that the law will not 4 get 


Co. (1024), 41 R. P. ©. 160. Consd. British 
Oxygen Co. v. Liquid Air, {1925) Ch. 383. 
As to (5) Consd. Performing Right Soc. v. 
London Theatre of Varieties, [1924] A. C. 1. 
Generally, Refd. British Broadcasting Co. v. 
Wireless e Gazette Publishing Co., 
[1926] Ch. 433. 


——— Letter written by manufacturer to trade 
customer.}—(1) A letter written by manu- 
facturers to a trade customer, offering their 
goods at a low price if the customer agrees to 
take such goods exclusively from them, is an 
‘* original literary work’? within 1911 Act, 
s. 1 (1), & the writers are entitled to copyright 
therein. Such a letter is not contrary to 
public policy as being in restraint of trade. 

(2) The publication of the letter by rival 
manufacturers, together with a covering 
letter of criticism, is not ‘fair dealing ”’ 
within sect. 2 (1) (4) of the Act.—BnriTisu 
OXYGEN Co. v. Liquip Arr, Lrp., [1925] Ch. 
383; 95 L. J. Ch. 813 133 L. T. 282. 


——— Single sentence.]—Pltf. had, since 1925, 
dealt with the treatment of the human faco, 
& had advertised extensively in connection 
with that treatment. He claimed to have 
the copyrigi::: in a slogan in connection with 
those advertisements. The phrase was, 
“ Beauty is a social necessity, not a luxury.” 
Sometimes there were variations in the words 
used. Sometimes the words ‘“ youthful- 
ness,’ -or ‘‘ good looks,” or ‘ youthful 
appearance ”’ were substituted for ‘‘ beauty.” 
In May 1926 deft. inserted an advertise- 
ment containing the phrase ‘A youthful 
appearance is a social necessity.’’ Some 
years before 1925 an advertiser had used a 
similar phrase, ‘‘ Beauty is a modern 
necessity "' :—-Held: (1) the only originality, 
if any, in pltf.’s phrase consisted in the 
substitution of the word “‘ social’ for the 
word ‘‘ modern,” & pitf.’s phrase was not «n 
original composition; (2) although copy- 
right might subsist in an advertisement, to 
quote a piece of a sentence from a literary 
work was too small a matter to afford ground 
for an action for infringement of copyright ; 
(3) the doctrine de minimis non lex curat 
applied, & the matter in which copyright 
was claimed was too smal] for the ct. to 
attach any importance to it.—SINANIDEF v. 
LA Matson KosmerEo (1928), 189 L. T. 3665 ; 
447. L. R. 574, C. A. 


Add. Annotation :—Consd. Macmillan  v. 
Cooper (1923), 93 L. J. P. C. 118. 


Add. Annotation :—As to (5) Refd. British 
Oxygen Co. v. Liquid Air, [1925] Ch. 888. 


Add. Annotation :—Consd. British Oxygen 
Co. v. Liquid Air, [1925] Ch. 383. 


Add. Annotation :—Refd. British Broadcast- 
ing Co. v. Wireless League Gazette Publishing 
Co., [1926] Ch. 438. 


Add. Annotation :—Refd. British Broadcast- 
ing Co. v. Wireless League Gazette Publishing 
Co., [1926] Ch. 4383. 


works.J—There ia ; 
in the Copyright Act to deny 


i. Immoral 


the pirati 
work should not 


here his work is of such 


74. 


76. 
77a. 


85a. 


be 


ublic.—PAsick- 


‘Vol. XUL—Copyright. Cases 42—85a. 


Add. Annotation :-—As to (1) Consd. British 
Broadcasting Co. v. Wireless League Gazette 
Publishing Co., [1926] Ch. 433. : 

Add. Annotation :—Consd. Sinanide v. La 
Maison Kosmeo (1928), 189 L. T. 365. 

For type—Protected.]—Pitf. co. 
which carried on the business of supplying 
cutter-crush machines & type & other 
materials used therewith, issued a catalogue 
consisting for the most part of a number 
of words which illustrated the products of 
the several sizes & shapes of type supplied 
by the co. & customers ordered a particular 
class of type by referring to such words. 
Nearly all the words were selected by the 
managing director of the co. In 1922 defts., 
who were carrying on a similar business, 
circulated price lists which were practically 
copies of the price lists of pltf. co., the words 
used in pltf. co.’s catalogue & price lists to 
indicate the style of type being copied 
in defts.’ price lists without altenation. Plt. 
co. commenced proceedings for an injunction 
to restrain infringement of copyright in their 
catalogue & passing off of guods which were 
not their goods as being their goods. On the 
question of copyright defts. contended (inter 
alia) that pltfs.’ catalogue was a design or 
collection of designs capable of registration 
under Patents & Designs Acts, 1907 
(c. 29), & 1919 (c. 80), & not the subject 
of protection undcr 1911 Act :—Held: on 
the question of copyright -the contentions 
put forward by defts. failed, & an injunction 
restraining infringement of the copyright of 

Itfa. in their catalogue was granted. 
TASSON SpreLLy & Co., Lrp. v. EMBOSOTYPE 
MANUFACTURING Co. (1024), 41 BR. P.O. 160. 


Programmes.] —-Pitfs. were a limited co. 
formed to acquire the Postmaster-Gencral’s 
licence for the establishment & working of 
broadcasting stations, & to carry on any other 
business ancillary, incidental, or conducive 
thereto. Under the terms of their licence & 
a# supplementary agreement pltfs. were 
required to transmit efficiently every day a 
programine of broadcast matter to the 
reasonable satisfaction of the Postmaster- 
General, They were not allowed to alter 
their memorandum as to objects without his 
written consent. He might revoke their 
licence if they fuiled to transmit satisfactory 
programmes, & within one month from their 
ceasing to hold the licence they were bound 
to pass a special resolution for voluntary 
winding up. Their -protits from all sources 
beyond a 74 per cent. cumulative dividend 
on their paid-up capital belonged to the 
Postmaster-General. Nine months after the 
licence, with the approval of the Postmaster- 
General plitfs. began publishing the Radio 
Times every Friday, including therein the 
advance daily programmes for the ensuing 
week Sunday to Saturday. These pro- 
grammes gave the day & hour of each per- 
formance, the artist’s name, appropriate 
headings for items or groups of items, & 








(1928) 1 W. W. RR. 865; 
L. It, 285.—-CAN. 


545; 
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Man. 


But apart 





PART Il. SECT. 3, SUB-SEOT. 3. 


{ 
| 
{ gk. Plan-—Of harbour.}-—LYsnHar v. 
| GISBORNE HARBOUR Boaky, (1924! 
| N.Z L. R. 13.—N.Z. 


by 


Cases 85a—119. 


_ translations of unfamiliar foreign titles of 


songs or music. The preparation, arrange- 
ment, & editing of the actual programmes 
involved considerable time, skill, labour & 
expense, although the preliminary work of 
fixing the days & hours, engaging the artiste, 
& choosing the items had all been done some 
time beforehand. Defts. having selected & 
copied numerous items from a set of advance 

rograromes so published, pltfs. sued for in- 


f ment of copyright :—Held : (1) whether 


there was or was not copyright in an in- 


88. 
Ola. 


92a. 


dividual programme, there was undoubtedly 


copyright in the compilation of the seven 
advance programmes; (2) although the 
programmes were subject to the approval or 
veto of the Postmaster-General, who had 
power to revoke the licence if they included 
improper matter, they were not a work 
‘‘prepared or published by or under”’ his 
‘direction or control’’ within 1911 Act, 
s. 18, & so long as plitfs. were allowed to trade 
& pe sh them, the copyright belonged to 
pltis. & not to the Crown. (38) Semble: there 
may be copyright in an individual pro- 
gramime.—BRITISH BROADCASTING Co. v. 
WIRELESS LEAGUE GAZETTE PUBLISHING 
Co., [1926] Ch. 433; 95 L. J. Ch. 272; 185 
L. T. 93; 42 T. L. R. 370. | 


Add. Annotation :—As to (2) Refd. Bowling 
v. Camp (1922), 128 L. T. 342. 
La 


Slogan or catch-phrase.|— SINANIDE  v. 
MAISON Kosmx&o, No. 43b, ante. 


Abridgment—-May be new work.]— While 
there may be copyright in an abridgment of 
a larger work, in a case in which accurate 
knowledge, sound judgment, & literary skill 
in presenting in a condensed form the materia] 
of the original author are displayed, there 
can be no copyright in a book consisting 
merely of extracts taken verbatim from a 
work in which there is no copyright, & strung 
together by connecting sentences, so as 
mako the extracts read as a consecutive 
narrative. There may, however, be copy- 
right in notes appended to such a book, 
although there is no copyright in the text.— 
MACMILLAN & Co. v. COOPER (1923), L. R. 61 
Ind. App. 109; 93 L. J. P. ©. 118; 130 
L. 'T. 675; 40 T. L. R. 186; 68 Sol. Jo. 
285, P. C. 


Annotation tteld., Parse: Secley . Embosotype Mauu- 


facturing Co. (19 


97. 


99a. 


ik PLC 1 


After this case for ‘‘ Abridgment—May be 
new work.| —See Nos. 422, 426, sost,’’ 
read ‘‘ ———- ———.}—See, also, Nos. 422, 426.” 


Add. Annotation :—Refd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 


Of descriptive character.}—(1) A song 
which relates the burning of a ship at sea, 
& the escape of those on board, describes their 
feelings in vehement language, & sometimes 
oxpresses them in the supposed words of the 
suffering parties, is dramatic, & therefore at 
all events within the meaning of the statute, 
though it be sung only by one person, sitting 
at a piano, giving effect to the verses by his 
delivery, but not assisted by scenery or 
appropriate dress. 





-Enouise anp Empms Dicesr-Surriemenr. | | 
"though the room be ordinarily used for 


different purposes.-—-RUSsSELL v. Surru (1848), 
12 Q. B. 217; 17 L. J. Q. B. 225; 111. T. 
Q. S. 286.; 12 Jur. 723; 116 EB. R. 849. 


Annotations :—As to (1) Apld. Clark v. Bishop (1872), 25 
308. Di Qi B voor Wines Garton 


(2) A room where the song is performed, |. 


& to which persons paying for tickets are 
admitted for the purpose of hearing it, is, 
for the time, a place of dramatic entertain- 


ment within the meaning of the statutes, | 


6 


ylor, Wall vw. 
Duok v. Bates (1883), 12 Q. B. D. 79 
v. Rhys. (1 
19 T. L. R. 34 
111a. ——— Wolf-cub head for Boy Scouts’ pole— 


L. T. er v. 
& Fevilion Go. | {1895) 2 9.  £oo. Weel. Hatton v. Kean 


.O P. 20. 48 to (2), Consd. v. 
e. Martin (1882), 9 Q. B. D. 727. Apld. 
864), 4 B. & 8.878; Wawardes v. Ontton (1902), 


1911 Act, s. 22.}—Apart from 1911 Act, s. 22, 
@ model of a wolf-cub’s head produced from 
@ mould in papier mache & intended to be 


. displayed as their totem on the tops of poles 


by the Boy Scoute Assocn., is an istic 
work in which copyright would subsist under 
that Act. But,-as the model consisted of 
‘features of shape, configuration, pattern, 
or ornament applied to any article” of 
manufacture or artificial substance by an | 
industrial process, & was therefore a design 
within Patents & Designs Act, 1907 (c. 29), 
s. 93, as amended by Patents & Designs Act, 
1919 (c. 80), 8. 19, & consequently was capable 
of being registered under the Act of 1907 &, 
further, was not a design which was “ not 
used or intended to be used as a model or 
pattern to be multiplicd by any industrial 
process,’’ it was by Copyright Act, 1911 
(c. 46), 8. 22, excluded from the operation 
of that Act & not the subject. of copyright 
thereunder. 

In an action by pltfs. for infringement of 
copyright which they claimed in the model, 
against the defts. who admittedly had copied 
& reproduced the model :—-Held:; for the 
reasons stated above, pltfs. had no copyright 
in the model under 1911 Act, & the design 
not having been registered as a dosign under 
the Patents & Designs Act, 1907 (c. 29), the 
action failed. 

Semble: if pltfs. had had copyright in the 
model, the defts. could not successfully plead, 
under 1911 Act, s. 8, that they had no 
reasonable ground for suspecting the sub- 
sistence of copyright in the model owing to 
the absence of registration marks under 
Patents & Designs Act, 1907 (c. 29), under 
which they alleged that in their view of the 
law the model was capable of registration, 
since, relying upon that view, they abstained 
from making any inquiries whether copy- 
right in the model was claimed.—PytTram, 
Lrp. v. MopEts (LEICESTER), Lrp., (1930] 
1 Ch. 639; 99 L. J. Ch. 381; 148 L. T. 227; 
46 T. L. RB. 290. 


118a. Adaptation of old play—Original musical 


composition.}—191} Act has extended. the 
protection of copyright, & there is musical 
copyright in an arrangement of previous 
music which amounts to a new work. 

Pitf. composed music for an opera which 
was an adaptation of an old play. , Defts. pre- 
pared an orchestral score from the same source, 
records of which they offered to the trade. 
Pitf. complained that defte. were passing 
off these records as records of pltf.’s music :— 
Held: defts. had borrowed from pltf.'s 
work in a way which was more than mere 
coincidence, & pitf.’s copy- 
right.—AUSTIN v. COLUMBIA GRAPHOPHONE 


Co. (1923), 67 Sol. Jo. 790. 
119. Add. Annotation :—Relfd. Austin v. Columbla 
Graphophone Co. (1928), 67 Sol. Jo. 790, . 


a Vol. XIII.—Copyright. Cases 120—2800. 
120. Add. Annoilations :—Consd. Falcon v. Famous | 185a. ———~ ‘* Official Guide ’? —- Protected.) — 


Players Film Co., [1926] 2 K. B. 474 3 Thomp-: Rgurer’s TELEGRAM Oo., Lip. v. INTER- 

son v. Warner Pictures, [1929] 2 Oh. 308, NATIONAL GuIDE Synpicath & INTER- 
125. Add. Annotation :—Refd. Rex Oo. & Rex NATIONAL Express, Lrp. (1893), 37 Sol. Jo. 

Research Corpn. v. Muirhead & Comptroller| ‘© 325. : 

General of Patents (1926), 44 R. P. C. 38. | 187, Add. Annotation :—As to (2) Folld. Ridgway 
188. Add, Annotation :—Apld. Sinanide v. La Co. v. Hutchinson (1923), 40 R. P. C, 
, Maison Kosmeo, (1928) 139 L. T. 365. 335. 


* 


, Part I1l.—Publication. 


151. Add. Annotation :—Refd. Falcon v. Famous | 180a. What documentary evidence, admissible— 
Players Film Co. (1925), 42 T. L. R. 91. Letters—From author’s agent to assignee of 


164. Add. Annotation :—As to (1) Consd. Falcon v. performing. Hghts:|—- E SECON v2 AMOUR 


; PLAYERS Finm Co., Lrp., No. 16a, ane. 
FE be _B. ’ , ) , 
amous Players Film Co., [1926] 2 K.B.474 180b. -———- Entry in register at Stationers’ Hall 


165. Add. Annotation :—Folld. Falcon v. Famous ~-Entry incorrect.]— Falcon v. Famous 
Players Film Co., [1926] 2 K. B. 474. PLAYERS Frum Co., Lrp., No. 16a, ante. 


Part IV.—Ownership. 


190. Add. Annotation :-——Refd. Austin v. Columbia | 206a. ---—.— -—— ------.) ---Sasua, Lrv. v. Stro- 
| ENESCO (1929), 45 "TR. Le RR. 350. 


210. Add. Annotation :--—Refd. Sasha v. Stocnesco 


Graphophone Co. (1923), 67 Sol. Jo. 790. 
194. Add. Annotations :—Consd. Macmillan  »v. 

eee ord Set ee oe an oy Refd. (1929), 45 T. L. BR. 850. 

ritish Broadcasting Oo. v. Wireless League : ion «--Refd. Sasha v. Stoene 

Gazette Publishing Go., {1926] Ch. 483.” (ggg) aed Te hs aeOe en & Btocneseo 
196. Add. Annotation :—Apld. Black ». Stacey, | 2926. 4dd. Annotation i-~ Generally, Refd. Drabble 

[1929] 1 Ch. 177. v. Hycolite Manufacturing Co. (1928) 44 
196a. ——— By compiler of book of rc‘«rence— T. L. R. 264. 

From Information received from blographees.] | 9093. sketches for advertisement show cards— 

~Where the compiler of a biographical book Ordered by & made for advertiser for valuable 

of reference receives from the biographces | consideration—Design not registered under 


information to be used as material from Pp 1p 
: , atents & Designs Act, 1907 (c. 29). |-—Pltfs. 
which the book may be compiled, the persons | claimed to be the assignees from the author 


supplying the information are not, for the | of two sketches for cut-out advertisement 


pues oF ao ae pie oleae he Wes | show cards representing a pierrot & pierrette 


respectively with large faces & diminutive 








A. & C, Brack, Lrp. v. CLAUDE Stacey, Lrp., bodies. These sketches were shown by the 
[1929] 1 Ch. 177; 98 L. J. Ch. 1315 140 author to defts. with defts.’ name upon them 
L. T. 402; 44 1. L. R. 347. : with the view of being used by them for 
197a. Automatic writing by mediuin.]---A woman advertisement purposes. At the suggestion 
journalist, engaged as a medium in psychical of defts. the colour of the costumes of the 
research, Claimed copyright in a production figures was changed from mauve to green 
written by her in automatic writing & alleged & yellow; the colour of the lettering of 
to be communicated by a spiritual agent. dette,’ name waa also changed from red to 
Deft. was present at some of the séances & green & yellow. Defts. ordered a number 
alleged that the communication was addressed of the sketches so altered at a price which 
to him. He claimed that the copyright was gave the author a very considerable profit. 
in him, or that it was a joint copyright, or Subsequently defts. obtained a number of the 
that there was no copyright in any one :— sketches from sources other than pltfs.’ 
Held: pltf. was the sole owner of the on ‘ Neither pltfs. nor the author had registered 
right.—CumMMINe v. Bonn, [1927] 1 Ch. -167; the sketches as designs under the above Act. 
76 L. J. Ch. 81; 186 L. T. 368; 70 Sol. Jo. | In an action by pltfs. for infringement of 
1003. | copyright :—H eld ¢ (1) under 191) Act, 
205. Add. Annotation :—Refd. Sasha v. Stoenesco s. 5 (1) (a), defte. were the first owners of the 
(1929), 45 T. L. R. 350, | copyright in the original sketches, as the 


206. Add. Annotation :—Refd. Sasha v. Stoenesco | sketches were ordered by, & were made 
(1929), 45 T. L. R. 350. . for, them for valuable consideration & were 


Ae Sameer er emeceennne: repetee » wee eee nee we _ 


, — I! orders, directions ; Held: $B. was employed under 
eae IV. SECT. 1, alaesrod aes re fet ions of “the co. to properly ; @ “contract of | service" within 
Ph lag pa See mrp conduct himself, & to refrain from sect. 5 (1) (b) of the Sched. to Copyright 
contelbutor” to a newspaper under | divulging the co's uffaire oF from | Ay ee ae) ae Be tN Be Wy 
agreement to supply each week certain ete fan competition eh the cos | 473; 45 N.S. W. W. IN. 126.—AUs. 
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“ engravings’ within that sub-sect. ; (2) the | 


sketches were designs which were capable of 
being registered under Patents & Designs 
Act, 1907, & as they were used or intended to 
be used as models or patterns to be multiplied 
by an industrial process, 1911 Act, by reason 
of sect. 22, did not apply to them, & as the 
sketches had not been registered as designs 
under the Act of 1907 pltfs. could not 
succeed.—CoNn PLANCK, Lip. v. KOLYNOS 
INCORPORATED, [1925] 2 K. B. 804; 04 
L. J. K. B. 923; 133 L. T. 798. 


229b. Advertisement—Prepared by advertisement 


4 te nme etme eee ees 2 


Part V.—Assignment, 


Add. Annotation :—Refd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 
Add. Annotation :—Refd. Messager v. British 
Broadcasting Oo. (1928), 97 L. J. K. KB. 251. 
Add. Annotation :—Refd. Messager v. British 
Broadcasting Co. (1928), 97 1. J. K. B. 251. 
Add. Annotation :—As to (1) Consd. Per- 
forming Right. Soc. v London Theatre of 
Varieties, [1924] A. C. 1. 


247. 
251. 
254. 
256. 


268. 
Broadcasting Co. (1928), 97 L. J. K. B. 251. 
Add. Annotation :-—-Refd. The Lord Strath- 
cona, [1925] P. 143. 
289. Add. Annotation :—Refd. Messager v. British 
Broadcasting Co., [1927] 2 K. B. 648. 
Rights of assignee as to mechanical 
performance.|-—Where the author of a 
musical work has made an assignment of his 
rights in the work before July 1, 1912, the 
exclusive right) conferred upon him by 
1911 Act, of making or authorising the making 
of contrivances by means of which the work 
may be mechanically performed, doves not 
enable him to restrain the assignees from 
performing or authorising the performance 
of the work by means of such contrivances.— 
‘THOMPSON v. WARNER BROTHERS PICTURES, 
Lrp., [1920] 2 Ch. 308 ; 98 L. J. Ch. 427; 141 
L. T. 411; 45 T. L. R. 553, C. A. 
Add. Annotation :-—Refd. Messager v. British 
Broadcasting Co., [1927] 2 K. B. 548. 
302. Add. Annotations :—Consd. Messager v. British 
Broadcasting Co. (1928), 97 L. J. K. B. 251. 
Refd. Messager v. British Broadcasting Co., 
[1927] 2 K. B. 543. 
Add. Annotation :—Consd. Messager v. British 
Broadcasting Co. (1928), 07 L. J. K. B. 251. 
805a. Grant of licence.giving sole & exclusive right 
of representation——Assignment.|—Applt. was 
the composer of the music of a French opera, 
an English version of which was produced 
at a London theatre on the terms of an 
agreement of Mar. 23, 1905. By this agree- 
ment, made between the composer (the 
appit.) & the authors of the opera (therein- 
r called ** the licencors ’’) of the one part 
& the od gd of the theatre (thereinafter 
called ‘‘ the licencee’’) of the other part, 
after reciting that the licencors had delivered 
the play to the licencee, with the score of the 
music, with a view to its production in London 
& elsewhere ‘‘on the terms hereinafter 
mentioned,” the licencors granted the licencee 
the sole & exclusive right of representing the 
play in the U.K., America, the British 


278. 


290a. 








294, 


805. 


Add. Annotation :—Refd. Messager v. British 


—_ 


Encuisy aND Empre Diaust SuPPLEMENT. 


agent.|—-Where an advertisement agent 
prepares an advertisement on instructions & 
nformation given to him by the advertiser, 
‘the ct. will, in the absence of evidence to the 
contrary, draw the inference that it was the 
intention of both parties that the oon 
right in the advertisement should belong 
- the advertiser.—HaroLD DRABBLE, LID. v. 
HyYcoLitE MANUFACTURING Co. (1928), 44 
T. L. R. 264; 72 Sol. Jo. 102. 
235. Add. Annotation :—Refd. Messager v. British 
Broadcasting Oo., [1927] 2 K. B. 543. 


wee 


Licence and Royalties. 


Colonies & Dominions. The agreement 
further provided that the copyright in the 
music of the play should remain the property 
of applt. ; that on the failure of the licencee 
to produce the play in London within a certain 
time all rights of representation as aforesaid 
should revert to & become again the absolute 
. property of the licencors; that the licencee 
should pay to the licencors as royalties certain 
percentages of the gross profits; that the 
licencee should keep proper books showing 
the gross reccipts of the theatres at which 
the play should be represented, & that the 
licencors should be entitled to inspect the 
books, so as to enable them to verify the 
amount of the percentage payable to them. 
Resps., in pursuance of a permission granted 
to them by a theatrical co., to whom on the 
death of the licencee the benefit of the 
agreement had been assigned by his exors., 
gave a broadcast performance of the opera 
at their studio in London. In an action 
by applt. against resps. for infringement of 
copyright :—Zleld: upon the construction 
of the agreement, (1) ft operated as an 
absolute assignment of the performing rights 
of the opera within the prescribed area & was 
not a mere licence, & (2) it was not limited 
to representations on the stage of a theatre, 
& the action tailed.—MEssaGER v. BRtTIsH 
BROAUCASTING Co., [1929] A. C. 151; 98 
i ra 1890; 140 L. T. 227; 45 T. L. R. 


808. Add. Annotation :—Refd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 


-}—Pitf. was the sole 
mithoress of & owner of the copyright in a 
novel called ‘ The Scarlet Pimpernel.’”’ In 
1903 in collaboration with her husband, she 
composed a dramatic version of the novel. 
By an agreement dated June 10, 1903, 
pitf. & her husband, as authors, granted to 
defts. T., as theatrical managers, the right of 
production of the play during a then forth- 
coming tour, & at a first-class “West End 
London theatre, for two years; & the agree- 
ment further provided that if the production 
took place within that period then “ the 
entire rights for the United Kingdom, the 
United States of America, & the Dominion 
of Canada in the play became theirs in- 
alienable, & they shall present it when & 
where they will within the countries afore- 
said,’’ paying to the authors 6 ad cent. on 
the gross weekly takings. Defte. fulfilled 
the specified condition. In an action by 


308a. 








pltf. claiming a declaration that she had the 
sole right to agp kee the work by means of 
cinematograph films:—Held: the entire 
gh efor rights in the play became vested 
defts. by virtue of the agreement, & when 
1911 Act came into operation the right so 
vested included the right to the cinematograph 
reproduction of the play; & therefore pltf.’s 
n ed.— Barstow v. TERRY, [1924] 

2 Ch. 316; 98 L. J. Ch. 607; 182 L. T. 53 


Annotations :—Folld. Faloon v. Famous Players Film Co. 
(1925), 42 T. L. R. 91. d. Messager v. British Broad- 
coasting Co., [1927] 2 K. B. 543. sa eee 


308b. ——- ———- -——.]—Fatcon v. Famous 
PLAYERS Fitm Co., Lirp., No. 16a, ante. 


808c. Assignment of sole & exclusive right of repre- 
sentation—Includes right to broadcast.]—- 
MESSAGER v. BRITISH Broapcastina Co., 
No. 305a, ante. 


825. Add. Annotations :—Generally, Refd. Falcon 
v. Famous Players Film Co., [1926] 2 K. B. 
ac : ea ea v. Warner Pictures, [1929] 


825a. ——- ——-- ——- Whether labels must be 
capable of adhering to particular type of 
record.}—He'd: when the copyright owner 
had supplied a maker of gramophone records 
with ‘‘ adhesive labels’ within the meaning 
of Copyright Royalty System (Mechanical 
Musical Instruments) Regulations, 1912, the 
onus was on the maker to show that there 


Vol. XIl.—-Copyright. Cases 308a—880a. 


were no means by which the labels could be 
made to adhere to the records. The words 

_“* adhesive labels ’’’ in the Regulations could ° 
not be construed by implication to mean 
that the labels should be fitted to adhere & 
capable of adhering to any substance of 
which the maker might choose to manu- 
facture his records.—Boosry & Co., Lp. v. 
GOODSON GRAMOPHONE REcorD Co., LI., 


[1930] 1 Oh. 448; 99 L. J. Ch. 192; 142 
L. T. 417; 46 T. li. R. 190 ; 74 Sol, JO. 
89, C. A. 

325b. —-—- --—- --—- Onus of proof that labels 





incapable of adhering to particular records. ]~-- 
Boosgy & Co., Lrp. v. GoopsON GRAMO- 
VHONE Recorp Co., Lrp., No. 325a, ante. 


825c. Reproduction of two works in one volume. ]+~- 
ere a person reproduces in one volume, 
under @he conditions set out in the proviso 
to 1911 Act, s. 3, two copyright works by 
the same author, the provision as to the 
payment of a royalty ‘of 10 per cent. on 
the price at which he publishes the work "’ 
is satisfied by the payment of a royalty of 
10 per cent. on the price at which he publishes 
the volume, inasmuch as the word ‘ work” 
includes ‘‘ works’’ by Interpretation Act, 
1889 (c. 68), 8. 1 (1) (6).—OsBOURNE v. 
DENT (J. M.) & Sons, Lan., [1025] Ch. 869 ; 
941. J. Ch. 308; 138 L. T. 862; 41 T. 1. RR. 
419; 69 Sol. Jo. 500. 


— — 


Part Vil.—Crown Copyright. 


832a. Programmes prepared by Britssh Broad~ 
casting Company—Whether ‘‘ published by 
or under direction or control ’’ of Crown.}j — 
BRITISH BROADCASTING Co. v. WIRELESS 


LEAGUE GAZETTE PUBLISHING Co., No. 85a, | 


ante. 


332b. Telephone directory---Copyright in  Post- 
master-General.] -— A.-G. v. COLMAN’s PuB- 
LIcIry SERVICE (1928), Zimes, Mar. 16. 


Writs, bonds and indentures—-Grant void. ] 
—YARMOUTH HWARL v. DARRED (1685), 3 Mod. 
Rep. 75; 87 i. jt. 48. 





343, 


Part 1X.—Letters. 


355. Add. Annotation :—Consd. British Oxygen 
Co. v. Liquid Air, [1925] Ch. 383. 

360. Add. Annotation :—Consd. British Oxygen 
Co. v. Liquid Air, [1925] Ch. 388. 


Part Xla.—Application 


See 1911 Act, ss. 25-28. 
889a. Irish Free State.}—(1) As by 1911 Act, 
s. 25 (1), that Act extended throughout #is 
Majesty’s dominions, except to a self- 
governing dominion which did not adopt it, 
& s. 35 (1) restricted the meaning of “' self- 
governing dominion” to the dominions 
which are therein specifically named, Ireland 





PART V. SECT. 3. | 


sm. Gramophone vrecorde—Owner of 

ht in work on one side unknown— 
\ of roy due.J}—-ALBERT v. uncil dec 
GRAMOPHONE Co., Lp. (1927), 28 


3. R. N. 8. WwW. 70.—AUS. 


9 


PART XI. 
h i. ——-— —-~-.}-—- When in pursnance 
of the authority granted by sect. 44 
of Copyright Act, 1921, the Governor 


in 
Canada’s adherence to the revised Berne 
Convention of 1908 & the additional 


364. Add. Annotation :-—-Consd. British 
Co. v. Liquid Air, [1925] Ch. 383. 
Add. Annotation :—-Consd. British Oxygen 
Co. v. Liquid Air, [1925] Ch. 383. 


Oxygen 
366. 


to British Possessions. 


not being included, the Act was in force in 
the Irish Free State when the constitution 
came into operation, & consequently by 
art. 73 thereof continued of full force & 
effect until it was repealed by the Industrial 
& Commercial Property (Protection) Act, 
1927, of the Irish Free State. Sect. 174 (1) 
of that Act which provides that rights 
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p col thereto of 1014, the articles 
of the Convention became purt of the 
riutute law of Cunada.— GRIBBLE v. 
MANITOBA FREE Press Co., Urp., 
(1931) 3 D. L. H. 6 


1923, | . 648; 2W.W. RR 
501; on appeal, (1931) 3 W. W. RR. 670. 
'—-CAN. 


July 27, 





ae 


Cases 2800-4624, Enguish ap Eurme Diczsr SUPPLEMENT. — 


uired under the Act of 1911 before Dec. 6, 
1021, shall not be affected 


ore that gi although they have been 


assigned after it. 

The Judicial Committee, although of 
opinion that the judgment of the Supreme 
Court was wrong in holding that the aes 
lants were not entitled to any remedy in 
— of an infringement in 1926 of their 
rights under 1911 Act, advised that the 
judgment should be discharged only so far 
ae it dealt with coste, as the Copyright 
(Preservation) Act, 1929, passed by the 
Irish Free State legislature after the grant 
of special leave to appeal, while enacting 
that rights under 1911 Act were to be 
deemed always to have subsisted in the Irish 


by the repeal,. 
reserves rights the inception of which was 


* Free State, provided by sect. 4 that no 
remedy or relief should be granted in respect 
of any ement which had there en 
place before the passing of the Act. __ 

(2) A local att greed commite an infringe- 
ment under 1911 Act, s. 2 (1), if a band 
which it has engaged to orm in public 
plays, without congent, copyrighted musical 
works which are included in a p e 
approved by the local authority, & per- 
formance is for the “ private profit ’’ of the 
local authority, within sect. 2 (8), although 
any profit resulting will be applied to the 
relief of ratepayers.—PERFORMING RIGHT 

Society, Lrp. v. Bray URBAN DISTRICT 

Councin, [1980] A. C. 877; 99 L. J. P. O. 

116; 143 L. T. 97; 46 T. L. R. 359; 74 

Sol. Jo. 284, P. C. 


I ee ne fe ee nee ae tt 


Part XII.——Registration. 


To the cross-references in this Part add 
as follows :— . 
Effect of—Admissibility of entry In register— 





To prove first performance of dramatic work 
fn England.|—See No. 16a, ante. 


* 


Part XIII.—Infringement. 


394a. Knowledge of infringement — Whether 
material.}—-FALCON v. FAMOUS PLAYERS 
Fim Co., Lrp., No. 16a, ante. 

After this case for ‘As to knowledge as a 
defence.|—See No. 47, ante; Nos. 506. 589, 
540, 541, 657, Seon read ‘‘ J— 
See, also, No. 47, ante; Nos. 606, 589-541, 
557, post.” 

394b. Authorising publication of unpublished work 
—Sale of rights in manuscript.}—To sell the 
rights in relation to an MS. to another with 
the view of its production, it being, in fact, 
produced as a result of such a sale, is ‘‘ to 
authorise ’’ the printing & publication within 
1011 Act, s. 1 (2), & it is not necessary that 
there shall be an actual sanction of the acte 
being done by the servant or agent of the 
airs affecting to give the authority on his 
ehalf.—_ Evans wv. Hvuiron (E.) & Co., 
Lap. (1924), 181 L. T. 584; 40 T. L. R. 489; 
68 Sol. Jo. 616. 


Annotation :—Apprvd. Falcon v. Famous Players Film Co., 
{1826} 2 BK. Bare if 


See, also, Nos. 489a, 489b, 489c, 510, post. 

398a. By manufacturer—Of letter written by 

rival manufacturer—Covering letter of 

criticism.}—BritTish Oxy@en Co. v. LIQUID 
Arr, Lrp., No. 48a, ante. 





ee, 





408a. ———.|—-SINANIDE v. LA Maison Kosmmo, 


No. 4S8b, ante. 
414. Add. Annotation :—Refd. Performing Right 








t enenl 





* PART Xi. 

li, -——~- ——— —— Copyright Act, 
1921 (c. 24), a 39 (2).}—-CaANaDIAN 
PERFORMING Riaut Soorrty v. Famova 
PLAYERS OANADIAN CORPN., [1939] 
A.C. 4586; 08 L. J.P. CG. 70; 140 LT. | ® 
657 P4 45 T. L, R, 332, P, C.—CAN. I 


PART XIII. SECT. 1, SUB-SECT. 1. 


482 1. B 


A 
ar a 
Resp. 


WRLIS, [1930] 4 D.L. R. 513; affd.. | 
{1931} 4 D. L. RR. 513.---CAN, 


PART XIII. SECT. 1, SUB-SECT. 4. 


lace of ‘ 

pplt. corpn. let ita town hall to W. 
series of four vocal concerta. 

informed - opplt. that a so 


wee v. London Theatre of Varieties, [1924] 

A.C. 1. 

420a. Book of selected essays—Second book of 
selected essays including essays in first book.] 
—Plitfs. were the publishers of, & owners of 

: the copyright in, a book entitled ‘ Hazlitt’s 
Selected Essays,” edited by G. S., which 
included thirteen essays & notes on the 
essays. Defts. published & sold a book 
entitled ‘‘ Hazlitt’s Selected Essays, Edition 
Hollingworth ” containing twenty of such 
essays, including the thirteen selected by 
G. S. :—Held;: there was no infringement of 

copyright.—CAMBRIDGE UNIVERSITY PRESS 

v. UNIVERSITY TUTORIAL PRESS (1928), 45 

R. P. 0. 335. 

e]—MacMILLAN & Co. v. COOPER, 
No. 92a, ante. 

441. Add. Annotation :—Refd. British Broadcast- 
ing Co. v. Wireless League Gazette Publishing 
Co., [1926] Ch. 433. 

442. Add. Annotation :—Refd. Macmillan  v. 
Cooper (1923), 93 L. J. P. C. 113. 

451. Add. Annotation :—Refd. Messager v. British 

' Broadcasting Co., [1927] 2 K. B. 5438. 

483. .4dd. Annotation :—Refd. Harms (Incorpor- 
ated) v. Embassy Club (1926), 43 T. L. R. 21. 

In public— What amounts to.}—-The 

question whether the performance of a 

musical work was a performance tn public, 


426a. 











483a. 


song was sung at two concerts. Appit. 

i did nothing beyond acknow g 

| tho receipt of the information :—~Held : 

no inference bo drawn that 

be used ' sung, & therefore nfringo- 

W. ment of copyright wi Copyright 

Act. 1911 (c. 46), 8. 2 (3).-- CORPORATION 

: ne OF CITY OF ADSLALDE Uv. AUSTRALASIAN 
wou | 


oi No inf If worka | be Sytiiont tke in the 1938), 40 ©. Lit ast (1988) Argus 
eS » 2 ane wOorKs t eu uu ‘au ? ° e ; 
produced indepe y.J—DEEKS v. |! town he at concerta given by W. The ‘i R. 137.—AuUs. : as . 


10 


sequently, 


so as to constitute an infringement of copy- 
right, is a question of fact, &, in determining 
that question, the quantum of damage likely 
to accrue & the number & class of persons 
having a right to be present at the perform- 
ance are factors to be noted.—Harms IN- 
CORPORATED & CHAPPELL & Co. v. MARTANS 
CLUB, [1927] 1 Ch. 526; sub nom. Harms 
INCORPORATED v. EMBASSY CiLups, Lip., 96 
L. J. Ch. 84; 186 L. T. 362; 48 TLR. 21; 
aay fee Jo. 1219, C. A. 
sire 4 reo —Relid., Messager v. British Broadcasting Co., 
483b. ——- ———_ Broadcasting.|—To broad- 
cast an opera by wireless telephony is to 
= _ poten ” it ‘in public ’ within 1911 Act, 
1 (2).—MESssAGER v. Britisn Broap- 
oAstiNG 00., (1927]2 K.B.548; 97L. J. K.B. 
65; 187 L. T. 810; 43 T. L. R. 818; reved. 
without b vonehis this point, [1928}, 1K. B. 
660 C. A.; [1929] A. OC. 151, H. L 


488c. —--— ‘* For private profit Local authority 
engaging band.] —- PERFORMING RIGHT 
Society, Lrp. v. BRAY URBAN DISTRICT 
CoUNCIL, No. 389a, ante. 


484. Add. Annotation :—Refd. Austin v. Columbia 
Graphophone Co. (1923), 67 Sol. Jo. 790. 


-}—AUSTIN v. COLUMBIA GRAPHOPHONE 
Co., No. 118a, ante. - 


489a. By authorising performance—Director of 
theatrical syndicate with power to prevent 
performance.]—Pltfs. were the proprictors 
of the right of performing in public certain 
musical pieces, & deft. syndicate were pro: 
ducers of plays at a theatre, & the second deft. 
was their managing director, & had power 
to prevent the orchestra from piaying any 
particular piece of music. The orchestra, 
which was paid by the syndicate, played the 
pieces in uestion. In an action for infringe- 
ment :—Held: since on the facts the second 
deft. had not authorised or permitted the 
performance within 1911 Act, s. 1 (2), plitfs. 
were not entitled under sect. 2 (1) of the Act 
to an injunction or damages against him.— 
PerrorMING Jtcur Socirerys v.  Cmyb 
THEATRICAL SYNDICATE, [1924] 1 K. B. 1; 
92 L. J. K. B. 811; 129 L. T. 653; 39 
T. L. R. 460; 68 Sol. Jo. 83, C. A 


Annotations :-—CGonsd. Evans ie Hulton (1924), 131 L. T. 
534, Retd. noe Right Soc. v. Mitch hell & Booke r, 
(1924 }1 aes geet ve. Famous Players Film Co. 


489b. pre of 1911 Act, s. 1 (2).}—The 
word ‘ authorise ”’ in the above sub-sect. is 
superfluous, & there is nothing in the sub-sect. 
which cuts down the liability under sect. 2 (1) 


a oeerenenaeee ainetehenrerenaneat 


486 i. By mechanical contrivance— 
Conaent to manufacture.}—Deft. appit. 
made certain gramophone records in 
New South weer of a song in wale 





488a. 
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with the consent of the owncrs a of the 
copyright, in any part of the arou to 
which the Act applies, releasen the 
work throughout the area of the 


a eae UT 


Vol, XUL—Copyright. ases 488a—510a, 


of the oer in respect of an infringement of | 


ins vk who were the occupiers of a dancing 
hall, e aged on the terms of a written agree- 

_ ment a band to provide music therein. The 
agreoment provided that the band should 
not, in the music played, infringe any copy- 
right, & should be liable for damages & costs 
caused by any infringement. There was also 
a notice posted in the hall that “ only such. 
music as may be played without fee or licence 
is allowed to be played in this hall.” On 
one occasion the band played certain music, 
the copyright of which belonged to pltfs., 
without pltfs.’ licence; but defts. did not 
know, & had no reasonable ground for sus 
pecting, that this infringement would take 
place. In an action by pltfs. for damages & 
an injunction :—Held: on its true con- 
struction, the agreemont, between defts. & 
the band constituted the latter the servant 
of defts., & not independent contractors ; 
the band on the occasion in question were 
acting in the course of their employment ; 
defts. were liable under 1911 Act, s. 2, for 


the infringement of copyright 5 & pitts. 
were entitled to damages & an injunction.— 
PERFORMING Riaur Sociury, Urp. v. 


MITCHELL & BOOKER _(PAaLals DB DANSB), 
Lro., [1924]1 K. B. 762; 931. J. K. B. 306 ; 
138] L. T. 243; 407. L. R. 808; 68 Sol. Jo. 630. 


Annotations -—Consd. Evans ¢. Hulton (1924), 131 I 
ee t eld. F Faleon v. Fuinous Players Film Co. ips). 


489c. ---——- Local authority engaging band. ]— PER- 
FORMING RiautT Socuery, lap. v. Bray 
URBAN District CoUNCIL, No. 389a, ante. 
See, also, Noa. 304a, 510, 5104. 





602. Add. Annotation :---Refd. Harms (Incor- 
porated) v. Embassy Club (1926), 43 T. L. R. 
2). 

506a. -—---- ---— Room to which public admitted 


on payment---Ordinarily used for other pur- 
purposes. ]----Russei. v. Smiru, No. 00a, ante. 

507. Add. Annotations :---—Consd. Harms (Incor- 
Miata wv. Himbassy Club (1026), 43 

2 R.21. Refd. Messager v. British Broad- 
cate Co., [1927] 2 K. B. 548. 

509. Add. Annotation :.- Consd. Falcon v. fumous 
Players Film Co., [1926] 2 K. B. 474. 

510. Add. Annotations :-—Consd. Performing Right 
Soc. v. Mitchell & Booker, [1024] 1 K. B. 
762; Falcon v. Famous Players Film Co. 
(1925), 42 T. L. BR. 91. 

5108. - -}—FALCON v. FAMOUS PLAYERS FILM 

Co., I/rp., No. 16a, ante. 
"Sie, also, Nos. 304a, Bee) riod ante 


a cape Ae ment emo pert mete RRR fe Reo terme aap 8 ee eee me ter eee 


iene: {1920) V. Le tt 107; 
Argus lu. lt. 109..—AUS. 


4881. By sale of records.}-—Gramo- 
none reece which infringe copyright 








[1929] 





pltf.’s copyright existed, & h oO person of the Act.—GRAMOPHONE “ * 
apart from Copyright Act, 1912, a. 19, v. Luo Fuiat INCORPORATED, within Eee Copeaht aoe, LST 
Se Mitte soneeehte Goan bene psa ratal 1357 wpd AVC. Ete | 35.—ALBERT v. HOFFNUNG & Co., 
, ophone a ; 
records of the song in which pltf.’s | 1.—AUS. Lr. Be ae eta ae W. 15; 
copyright existed had been made in 
England, & also in Amcrica with the 486 fi. ——— Broadcast records.)-- ao. By oe Jj Dofts., who 
Feb on, for reward, the business of 


consent of the owner of ey ha os rabies CEN on ht pre baat 
5 ¢ n certain 


wireless broado 
iden vr hr ba atts the cont 


Held: 
2 1, " 18 12) (a) 7, Federal Copyrten ht ‘ 
Act brings in Weaken pay ag the musical wo 
Srkish ‘Sopyeient Act, 1 © cua: 


of ‘contrivances, 3D 


out the authborit 
adting co . broadcast | 
those works by rep ucing them from 
cramopbone records & pianola rulla :—- 
deft. had there by eounTaend: | 
an infringement at a i) copyient in 


Pitf. was the owner of the aipigar tan 
musical wor 


PerrornmMinc Rieut Assocn., Lrp. ev. 
B BRoaDCAsTING Co. PROPRIETARY, 


adcasters, included in their pro- 
erenaien caused to besung by vocalists 
in their studio & broadcast, certain 
musical works, of the copyright iu 
which pltf. was the owner :— Held > 
defte. bad infringed pit.’s copyright.— 
| CHAPPELL & Co., LTD. ¥. ASSOCIATED 
Kapro Co. OF AUSTRALIA, LTD., 1995} 
V. L. R. 3503 47 A. L. T. 323 41 
Argus L. R. 297 -—AUS. 


of a deft., a 


STRALABIAN 
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Cases 518a—657a. ENGLIsH anp Empire Diczst SuprLEMent. 


513a. 


528a. 


articles ; 











of a magazine, published in America at fre- 
quent intervals, called ‘‘ Adventure.’”’ Defts. 
proposed to publish a monthly magazine 
called ‘‘ Hutchinson’s Adventure Story 
M ine.”’ In an action by pltfs. to restrain 
such publication :—Held: where any obe 
adopted ‘a descriptive word, as pltfs. had 
done, they must not object if other persons 
made use of it, as descriptive of similar 
pltfs. had no monopoly of the word 
‘* Adventure,’’ & on the evidence no real con- 
fusion existed between pltfs.’ & defts.’ 
periodicals.—Ripaway Co. v. HUTCHINSON 
(1923), 40 R. P. O. 386. 

Title of film.}—(1) Pltfs. who were the 
trustees of the will of the late S. H., the 
author of a play called ‘‘ The Younger 
Generation,” brought this action to restrain 
defts., Film Booking Offices, Ltd. & Universal 
Pictures, Ltd., from selling, letting for hire 
or exhibiting in public a cinematograph film 
under the title ‘‘ The Younger Generation ” 
in such a way as to represent to the trade 
or public that such cinematograph film was 
a film version of the play by 8S. H. ‘The play 
was first performed in Manchester in 1910, 
& in 1912 it was produced in London & 





_ subsequently was performed at intervals by 


touring companies up to the commencement 
of the action. The play was published in 


- 1910 & the demand for copies was still active. 


There was a continuing de-nand for the play 
in respect of amateur periurmances. Three 
films having nothing in common with the 
subject-matter of, & from their nature un- 
likely to be confused with, the pltfs.’ play 
had been shown in this country under the 
title “The Younger Generation ’’ in the 
years 191%, 1915, & 1926. Defts.’ film was 
released for exhibition to the public in 
Sept. 1029 :—Held: the ovidence fell short 
of establishing the fact that the title ‘ The 
Younger Generation ’’ used in connection 
with a film meant in the mind of the film- 
going dere a film based on the play of that. 
name by 8. H. 

(2) Defts., Universal Pictures, Ltd., by 
their defence denied all liability to pltés., 
& at the same time paid five guineas into 
ct. in satisfaction of any clain. for damages 


a 


Part XIV.—-Remedies. 


601. Add. Annotation :—Consd. Macmillan  v. 


635a. 


Cooper (1923), 23 L. J. P. C. 118. 


-}-—-MACMILLAN & Co. v. Coorpmr, No. 
92a, ante. 





688. Add. Annotation :—Consd. Performing Right 


642. Add. Annotation :—Consd. Performing 


Soc. v. London Theatre of Varieties, [1924] 
A.C. 1. 

ht 
Soc. v. London Theatre of Varieties, [1924] 


+ od s 
e 


PART XIII. SECT. 2. 


-}—Pltfs. were the publishers | 


528b. ——- 


525. 


531, 


536. 


646a. - 


548. 


553. 


555. 


costs in the action. 


& offered to submit to an injunction or to 
give an undertaking in the terms claimed by 
pitfs. Upon the undertaking being drawn 
up these defts. refused to pay pltfs. the costs 
of a motion for an interlocutory injunction 
which they contended should be apportioned 
between defts. Accordingly the action was 
continued against these defts. No order 
was made on the motion except costs to be 
The action against both 
defts. was dismissed with costs.—HOUGHTON 


v. Firm Bookina Orfrices, Lrp. (1931), 
48 R. P. C. 329. 
-]— SAMUELSON v¥. PRODUCERS 





DISTRIBUTING Co., Lrp. (1931), 48 R. BP. C. 
447, 

Add. Annotation :—Consd. Performing Right 
Soc. v. London Theatre of Varieties, [1924] 
A.C. 1. 

Add. Annotations :—-As to (1) Consd. Falcon v. 
Famous Players Film Co. (1925), 42 T. L. R. 
91. Refd. Performing Right Soc. v. Mitchell 
& Booker, [1924] 1K. B. 762. 


Add. Annotation :-—-Refd. Osbourne v. Dent, 
(1925] Ch. 369. 


Joint tortfeasor.|—Where printers 
know that what they are pre is @& piracy, 
& the purposes for which it is intended to 
use the pirated copies when delivered, they 
are tortfeasors, jointly with the persons for 
whom such copies are printed, & are jointly 
liable in damages to the persons whose copy- 
ae is infringed.—LaMB v. Evans, [1895] 
. N. 156. 





Add. Annotations :-—As to (1) Refd. Musical 
Performers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 T. L. R. 
485. As to (2) Refd. Haynes v. Aldridge 
Colliery Co. (1923), 180 L. T. 282; Hughes 
v. Satchell (1925), 1384 L. T. 93. Generally, 
Mentd. A.-G. v. Sharp (1930), 99 L. J. Ch. 441. 


Add. Annotation :—Consd. Performing Right 
pg v. Ciryl Theatrical Syndicate, [1924] 1 
K. 1 


Add. Annotation :—Consd. Performing Right 
ee Ciryl] Theatrical Syndicate, [1924] | 
K. B. 1. 


560a. ——— Printer & person ordering pirated 


644. 


copies.|—J.amsB uv. Evans, [1895] W. N. 156. 


a 


Add. Citations :—Affd., [1924] A. C. 1; 93 
L. J. K. B. 38; 1380 L. T. 450; 40 T. L. R. 
52; 68 Sol. Jo. 99, H. L. 


Add. Annotations :—Refd. Imperial Tobacco 
Co. of India v. Bonnan, [1924] A. C. 755; 
Drabble v. Hycolite Manufacturing Co. (1928), 
447T. L. R. 264. 


657a. ——- ———.]—ASTRA-NaATIONAL * PRopUC- 


of the copyright :—Held : 


[1928] W. N. 218. 


the assocn., 
e performing 


TIONS, Lrp. v. NEO-ART PrRopuctions, Lirp., 


copyright in a book has been infringed inged, 
is aati ed to demand delivery of al] the 


§81 ii. —— O orming rights. | as the legal owner of th 
An . was Rigi Aedeail Bacang ha rights, could maintain the suit. | copies of the offen work in the 
the perfo righta of two pieces of | AUSTRALIAN PERFORMING RIGHT siren of: the person who 
music, & pltf. in a suit to restrain | ASSOCN. & J. LEmst, INCORPORATED v. aby an te the copyright, & payment of 
deft. from permitting the use of TURNER & Son (1927), 379. R. N.S. W. | the full price received by such person 
lfor infringing cop h other | 344; 44 N.S. W. W.N. 76.—AUS8. for all copies of the work which have 
Itf. was the assignor of those rights, sold.-BRABY 0. DONALDSON, 
ut, there waa no evidence at he wae PART XIV. SECT. 2, SUB-SKCT. 1. {1926} App. D. 337.—8. AF. 


570 = ii. 


12 


——.}~—A person, whose 


} 


670a. ——— ——— After payment into court with 


denial of liability.|}--HHovayHTon v. Fitmu 
BooKING OFFICES, LTp., No. 523a, ante. 


693. Add. Annotations :—.Asto (1) Consd. Preston v. 


694a. 


Raphael Tuck, [1926] Ch. 667; Musical 

Performers’ Protection Assocn., Ltd. v. British 

i lace at Pictures, Ltd. (1930),46 T. L. R. 
5. 





Sale must be of work represented to be 
unaltered.}—PItf., the author of two original 


drawings, sold the copyright to defts. Defts. 





& 
1906 ( 


afterwards published & sold two drawings, 
which were madc by altcrations of pltf.’s 
original drawings, but which had titles differ- 
ent from the titles of plitf.’s drawings. Defts. 
did not in any way expressly represent that 
the drawings made by such alterations werc 
pltf.’s. Pltfi. brought against defts. a passing- 
off action in which she alleged that her work 
had a distinctive character & could be recog- 
nised without bearing her name, & she 
claimed an injunction & penalties under 
sect. 7 of the above Act :—-Held: to satisfv 


| ene nee 








15 neni Spelt te sO earner ent awed. 





that, in committing the act or the acts b. 
charged as an infringement of copy- 
tf. seaking Lo recover | right, deft. did not 

penalties under sect. 39 of the above 


PART XIV. 3ECT. 3 | Act cannot succeed if the et. is satisfied 
p. Under Copyrigi’ Act, kh. S. C., 


ce. 70). 


13 


ROR reer oe A ee eI rn i re 


° L. 
act ¢ with ine he. li. N, Se 42),—-CAN, 
tent to evade the law.”—-~NATIONAL 


Vol. XIil.—Copyright. Cases 670a—7002.- 


the sect. there must be a selling or publishing 
in conditions under which, to the knowledge 
of the seller or publisher, there was made 
either expressly or by necessary implication 
a representation that the author was the 
author of the work in the form in which it 
was sold or published, & since, although 
there was in many of pltf.’s productions a 
measure of distinctiveness, the mere seeing 
of defts.’ productions did not necessarily 
suggest the inference that they were the 
unaltered work of pltf., the action failed.— 
PRESTON v. RAPHAEL Tuck & Sons, [1926] 
Ch. 667; 95 L. J. Ch. 882; 135 L. T. 93; 
42 'T. L. R. 440. 


700a. Under Dramatic & Musical Performers’ 


Protection Act, 1925 (c. 46)—-Effect of Act— 
No right of property given.J—Above Act 
does not give a right of property to persons 
who perform a musical work for the purpose 
of enabling another person to inake a record 
of it.—Musican PERFORMERS’ PROTECTION 
Assocn., Lrp. v. Bririsit INTERNATIONAL 
Pictures, Lrnp. (1030), 46 T. Ll. R. 41868. 


ee ee ee ee 


BREWERIES 0, Parapis, [1925] 3 
Ju. RR. B75; (1925) 3S. C. RR, 666, 
aoffy., (W224) 1 DW R. 1082; 30 


Cases 1—1650. 


PART V. SECT. 1, Hegel 3.—A. 


52 iv. 
—If the mene of a jar 
goody | had dicd from ta 
pine cea aR eceonicd te the | Aug. 30 1929. Her Sede. had been 


‘be 
may bo oct right to adopt this subjected to a post-mortem examina- EF independently of it; notwithstanding 
E 


practice is not affected 


1 W. W. R. "1081: "392 B. 
CAN. 


PART VII. SECT. 4, SUB-SECT. 4. 
188 i. Essential to jurtediction of | question for a prehi 
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ENGLIsH AND Empire Dicest SUPPLEMENT. 


CORONERS. 


Part |——Status of Coroner and Coroner’s Court. 
1. Add. Annotation :—Generally, Retd. R. v. Divine, Ex p. Walton, [1930] 2 K. B. 29. 


Part VIl.—Inquests. 


147. Add. Annotation :—As to (2) Refd. R. v. 


rr riba. Ex p. Margerison, [1926] 2 K. B. 


152a. Summoning ‘‘regular jurymen ’’ -—— Im- 


proper.]—(1) Semble: for a coroner before 
an inquest is held to take a person who is 
subsequently to serve on the jury, & 


privately investigate with him any of the| 


facts of the case, whether or not it can be, 
sbown that there was anything in the nature 
of discussion between them, is contrary to 
public policy, ‘‘ misconduct’’ at common 
law, & ground for quashing the inquisition 
under Coroners Act, 1887 (c. 71), 5. 6 (1). 

(2) Semble : the fact tiat at a view, by a 
coroner’s jury, of the scene of a collision 
where two vehicles had collided, a police 
constable, who had already been sworn & 
given evidence at the inquest, was allowed 
to point out to the jury where had been the 
marks in the roadway of the two vehicles 
which were said to have met, & where one 
of the vehicles had come to rest, the distance 
between which points the jury measured, is 
ground for quashing an inquisition under 
sect. 6, sub-sect. (1), of the Coroners Act, 
1887 (c. 71), 8. 6 (1). 

The ct. expressed the following opinions :— 

(3) The practice of summoning eleven 
jurors to serve on a coroner’s jury from a list 
or panel of only sixteen or seventeen persons 
in a large city so that some of the same 
persons are summoned time after time, is 
very objectionable, & is contrary to the 
‘principle of the jury system. The practice 
of calling a small panel of “regular jury- 
men,’ whether or not it is legal, is im- 
proper. 

(4) Probably, as a general rule, it is better 
that a coroner should not accompany his 
jury upon a view of the scene of a collision 
between vehicles or upon a view of the 
vehicles. (5) But if he does so accompany 
the jury he should eee abstain from any 


memrennene mewrenerme began on Oct. 
sage alae into a death its 


is a dep jsherif a pointed by the | been viewed by resp. At 
. was asked by co 
“oie a subpoonaed witness, bab why A 


wn. oe sett ee 


Upon ap 


156a. 


~ 


coroner. }—Resp., fe a Justice of tho peace, 
29, an inquiry 
a young Ww woman who 


tion by the Govt. medical officer, & 
Aot, 6a. 8, 2, or by the fact i Ory there buried soon afterwards, without having 


tion directed to 


discussion of the case with the jury at such 
view. 

(6) A coroner is not bound to allow others, 
such as those concerned or their representa- 
tives, to be present on such a view by the 
jury. Itisa iaiies for his discretion. 

(7) There is no statutory requirement that 
the depositions of a witness at the coroner’s 


_ ct. should be read over to him. The High 


Ct. has no right to add such a requirement 
to those which Parliament has enacted. 
But if a coroner thinks there is any un- 
certainty as to what a witness meant, & 
particularly if a witness, before he signs his 
deposition, requests that it be read over to 
him, the coroner ought to do so. No doubt 
a witness would be entitled to refuse to sign 
until this had been done.—R. v. DIVINE, 
Ez p. WALTON, [1930] 2 K. B. 29; 99 L. J. 
K. B 4388; 143 L. T. 235; 94 J. P. 129; 46 
T.L. R. 321; 28 L. G. R. "288, D.C. 


The failure by a coroner at an 
inquest to view the body makes the inquest 
a nullity, & is not merely an irregularity 
giving the ct. a discretion as to whether it 
will order another inquest, &, since on such 
failure there has been no inquest, the ct. will 
quash the proceedings before the coroner & 
order an inquest to be held.—R. v. HASLE- 
woop, Ez p. MARGERISON, [1926] 2 K. B. 
468; 95 L. J. K. B. 975; 136 L. T. 278; 90 
J.P. 158 ; 42T.L. R. 746 ; 70 Sol. Jo. 906 ; 

24 L. G. R. 505, D.C. 








SuBs-sEcT. 4A.—VIEW OF PLACE. 


165a. Whether coroner should accompany jury. ]— 


R. v. DIVINE, Ex p. WALTON, No? 152a, ante. 


165b. Duty of coroner—Not to discuss case with 


jury at view.}—R. v. DIVINE, Ex p. WALTON, 
No. 152a, ante. ~ 


165c. Presence of persons other than jury—Dis- 


cretion of coroner.}—H. v. DIVINE, Ex p. 
anus No. Bei ante. 


a nie oe senme-4- Bem eterm ime: t= eterna eee metenee tm, 


resp., & restraining him from proceed- 
ing further with the inquiry :--Held ;: 

it was immaterial whether he had 
received a written request to hold such 
inquest, since his j oh arose 





en a ete nn nat nt 


chnine on 


the abolition of the coroner's jay yd 
Inquests of Death Act, 1866, 
ne had no Juriediohion to to hold. “the 
qury excep corporis ; 
oe it Piped ventiti tled . prohibition. 
Ex O’CONNOR 
. | G980),8, in (Q) 142; 240. J.P.19.— 


the inquiry. 
» on beh hal? 





—171a. ——.]—R. v. Diving, Ex p. Watton, No. 
2a, ante. 


287. Add. Annotations :—.4a to (5) Refd. R. v. 
Divine, Ez p. Walton, [1930] 2 K. B. 29. 
As to (6) Refd. R. v. Diyine, Ex p. Walton, 
[1930] 2 K. B. 29. to (7) Refd. R. v. 
Divine, Ez p. Walton, [1930] 3 K. B. 29. 
Generally, Refd. R. v. Haslewood, Ez p. 
Margerison, {1926] 2 K. B. 468. 


308a. Coroner present during jury’s deliberations.] 
—At the conclusion of the evidence in an 
inquest the jury retired, & after some time 
sent for the coroner, who went into the jury 
room & remained with the jury in private for 
a@ quarter of an hour :—Held: in going into 
the jury room during the deliberations of 
the jury, the coroner was guilty of miscon- 
duct, & the inquisition must be quashed & a 
fresh inquest held before the coroner for an 
adjoining district—-R. v. Woop, Ez p. 
ANDERSON, [1928] 1 K. B. 302; 97L. J. K. i. 
113; 138 L. T. 224; 91 5.P.185; 447. LR. 


a AR AR RR AEE REI ee SE PE A Le ea wT Se LR: UPN | 


inquisition held by 


ene, 





PART VII. SECT. 4, SUB-SECT. 6. 


sa. Refusal of wiiness to testify— 
2>ower of coroner ta «mprison for con- 
tempt.}—-A ocoronor has power to 
imprison for contempt witnesses who 
refuse to testify when present at an 


way 


15 





they were not duly summoned or in any 
ordered to appear, 
brought nolens volens before him by 
the police when in their custody after 
being arrestod without warrant.—lI. 
”. LITTLE, R. vt. MILLER (Man.), 11926) 


Vol Xii.—Coroners. Cases 171a—408. 
28; 25 L. G. R. 501; 28 Cox, C. C. 446, 
D. CO. 


Annotations -—Consd. R. v. Divine, Hx yp. Walton, [1930) 2 
K. B.29. Refd. Hobbs v. Tinling, Hobbs v. Nottingham 
Journal], (1929) 2K. B.1. 

308b. Private investigation by coroner & member 

of jury.}-—-R. v. Divine, Ex p. WALTON, 
No. 152a, ante. ; 
310. Add. Annotation :—Refd. R. v. Divine, Ka p. 
Walton, [1930] 2 K. B. 29. 
313. Add. Annotation :—Refd. R. v. Divine, Ez p. 
Walton, [1930] 2 K. B. 29. , 


xi. Other Cases. 
320a. Permitting constable to give information to 
jury at view.}—R. v. Divine, Ka p. WALTON, 
No. 152a, arte. 
As to insanity.|-—?e Prrrvs, Cox v. 
IXILSBY (1931), as reported in 47 T. LL. BR. 293. 
408. Add. Annotations :—Consd. Ite Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284; Ke 
Pitts, Cox 2. Kilsby (1981), 47 T. 1. 1. 203. » 





408a. 


a +9 ee tee en tt ey ree ees ee eeretoo 


2 W. W. R. 762; 46 Can. Crim, Cas. 
136.-—CAN, 


him, even though 


but were 
PART VII. SECT. 5, SUB-SECT. 5 — 
A. (bd) v. 


n. Head now “ 308a i.”’ 


Cases 41—345a. § Ewoxisn anp Empree Dicest SuPPLEeMENT. 


CORPORATIONS. 
Part 1.—Nature and Attributes. 


Add. Annotations: — Refd. Mackenzie- 
Kennedy v. Air Council, [1927] 2 K. B. 617; 
Metropolitan Meat Industry Board v. Sheedy, 
[1927] A. ©. 899. 

Add. Annotations :—Refd. Everett v. Griffiths, 

[1924] 1 K. B. 941; Aylott v. West Ham 

Corpn., Sisson v. West Ham Corpn. (1926), 

90 Pe. 09. 

13888. ——-- —_—- —__.]—-A legacy was given to the 
Provost & Fellows of Queen’s College. The 
proper name of the corpn. was ‘‘ The Provost 
& Scholars’ :—Held: the Provost & 
Scholars were entitled.—-QUEEN’s COLLEGE, 
OxFORD v. Surron (1842), 12 Sim. 521; 
11 L. J. Ch. 198; 6 Jur..906; 59 EB. R. 1233. 

176. Add. Annotations :—Distd. Houghton v. Not- 


41. 


79. 


hard, Lowe & Wills, [1927] 1K. B. 246. Refd. | 


Underwood v. Bank of Liverpool], Underwood 
v. Barclays Bank, [1924] 1 K. B.775; Liggett 


(Liverpool) v. Barclays Bank (1927), 187 L. T. 
443. 


Add. Annotations :—Consd. Lloyds Bank v. 
ae Bank of India, Australia & China, 
[1929] 1 K. B. 40. Refd. Greenwood v. 
Martins Bank, Ltd. (1931), 47 T. L. R. 607. 


Add. Annotations :—Apld. Kreditbank Cassel 
G. M. B. H. v. Schenkers, [1927] 1 K. B. 826. 
Folld. South London Greyhound’ Race- 
courses, Ltd. v. Wake (1980), 44 Sol. Jo. 820. 
Refd. meee ve. District Bank, Ltd. (1931), 
47 T. L. R. 587. 


181a. ——- -—— —— _——.}—Sour LONDON 
GREYHOUND RACECOURSES, LTD. v. WAKE 
(1930), 74 Sol. Jo. 820. 


°190. Add. Annotation :—Refd. Stoke Newington 
B. C. v. Richards (1929), 45 T. L. I. 650. 


179. 


181. 


Part. li.—Creation of Corporations. 


265. Add. Annotation :—Refd. Mackenzie-Kennedy v. Air Council, [1927] 2 K. B. 517. 


Part {ll—The Members. 


826. Add. Annotation :—Refd. Edwards v. A.-G. 
for Canada (1929), 46 T. L. R. 4. 


826a. S.P.—BROWNSCOMBE v. JOHNSON (1898), 78 
L. T. 265; 62 J. P. 326; 19 Cox. 0. 0. 25; 14 
T. L. R. 328 D. C. 


Add. Annotation :—-Refd. ae v. A.-G. 
for Canada (1029), 46 T. L. R. 4 


Add. Annotations :— Folld. Dodd v. Amalga- 
mated Marine Workers’ Union (No. 2) (1923), 
93 L. J. Ch. 100. Consd. Dodd v. Amalga- 
shear ana Workers’ Union (1928), 129 


340a. -——— -]}—Trade Union Act, 1871 (c. 31), 
8.14, & sched. 1 (6), gives every member of a 
trade union a right to inspect the books of 
the union, ‘‘ under proper conditions.”’ That 
right entitles a member to inspect them by a 
skilled accountant, but the accountant 


327. 


340. 





should not be objectionable to the union on 
personal grounds, & should undertake not to 
disclose the information obtained by him 
except to his client. The fact that the trade 
union officials believe that the member 
desiring to in oe the books by an accountant 
is acting mala fide, & for purposes hostile to 
the union, does not give them an implied 
discretion to refuse the inspection. The 
onus of establishing that the right of inspec- 
tion should not be exercised lies on the trade 
union.—DopD v. AMALGAMATED MARINE 
WoRKERS’ UNION, [1924] 1 Ch. 116; 93 
L.. J. Ch. 100; 129 L. T. 819; 40 T. L. R. 
44; 68 Sol. Jo. 117, C. A. 
Trade unions generally, see TRADE & TRADE 

UNIONS. 

$45a. ———- ——-. +_DopD v. AMALGAMATED MARINE 
WoRKERS’ UNION, No. 340a, ante. 





PART I. SECT. 2, SUB-SECT. 2. 

sa. Miner's union.}—CENTRE STAR 
MINING Oo., LTp. ». RossuanD MINERS’ 
UNION (1902), 9 B O. R. 190.—CAN. 


PART I. SECT. 2, SUB-SECT. 3. 
ed. Sherif—-Of Bombay.}—-Hela: not 
vorpn. sole, SO RGinAy. (SHERIFF) ¢ 

HUEMOJT MoraJi & Co. (1926), I. LU. R. Ww. W. 


Poxsesses.— RR. v. 
R. 189; 


5 1 Bom. 7 d 9.—IND. 


PART I. SECT. 4, SUB-SECT. 5.—C. 


af. Conviction.}--A corpn. can be 
convicted of an offence only under 
the exact pame_ which 
PELISSIERA, 
{1926) 1 D. L. R. 
45 Can. C 


161; 35 Man. L. R. 4043—OAN, 


PART II. SECT. 8, SUB-SECT. 1. 


ag. Commissions created by munici- 
pee Under New Brunawtck Electric 
ower Act, 1920.}—StT. JOHN POWER 
Co3BISsIoNn v. NEW SYS8TE Me LAUNDRY, 
B.), [1928] 2 D. L. R. 661.— 


it legally 

sTD., 

5743; {1926} 2 | Lrn. (N. 
Stim. Cas. | CAN. 
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Vol. XII.— Corporations. Cases 416-—794. 


Part IV.—Officers. 


416. Add. Annotation :—Refd. Cotter v. National | 474. Add. Annotation :—Reld. Cayzer, Irvine v. 
Union of Seamen, [1929] 2 Ch. 58. Board of Trade, [1927] 1 K. B. 269. 
512. Add. Annotations:—Refd. Short v. Poole 
421. Add. Annotation :—Refd. Everett v. Griffiths, Yorpn. (1925), 42 T. L. R. 107; Brown vw, 
[1924] 1 K. B. 941. Dagenham U. D. C., [1929] 1 K. B. 737. 
Part V.-—Election to Corporate Office. 
588. For ‘‘ How tested—Not by pees directed | ——Not by quo warranto directed against person 
against person elected.] ”’ “ How tested | elected.}” 
Part VI.-—Regulations and Bye-laws. 
631. Add. Annotations :--Consd. A.-G. v. Denby, 700a. -——- —--- ~——-- ------.]~-WooLLEY v. IDLE 
{1925} Ch. 59! ; Roberts v. Hopwood, [1925] (1766), 4 Burr. 1951; 98 E. R. 16. 
A. C. 578. Avid. Everton v. Walker (1927), Annotations :~-Apld. York Carpe: v. Wolbank. 1821), 4 
137 L. 'T. 594. ‘Refd. Owner v. King (1922), 1 128 B.& Ald. 438. Refd. Graves v. Colby (1838), 9 Ad. & Kl. 
L. T. 307 ; Mills v. L. C. C. (1924), 41 T. L. Re. S50: 
122; R. v. Roberts, Ex p. Scurr, ene TTA, oo | SHAW wv. Porw (1881), 2 
K. B. 695 ; Short v. Poole Corpn. (1925), 4 B.& Ad. 405 ; 10 TS. R. 1215, 
T. L. R. 107. 736a. ——-—.] —CLARK’S Cas, No. 751, post. 
"52. Add. Annotation :—Refd. Everton v. Walker | 770a. Presumption of---From non-observance.|-— 
(1927), 1387 L. T. 594. A.-G, v. MIDDLETON (1751), 2 Ves. Sen. 327 
681. Add. Annotation ds to (1) Retd. R. v, 25 H.R. 210, 1. 0. 


PART IV. SECT. 2, SUB-SECT. 2. 
sh. Proceeding by cornoration against 


Ge ov. 


Foundling tal Alar Ate 
re -G. v. Smythies (1836), 2 


Minister of Health, Hx p. Yaffe, My. & 


1930] 2 
K. B. 98. 


Annotations :—--Refd. A 
ao C. C. 1653 
Prey 


Part VII.—-Meetings. 


784. Add. Annotation :—Refd. Neuschild v. British Equitorial Oil Co., [1025] Ch. 346. 


ayaa 11928] V. L. 
, 249; 


R. 375; 49 
(1928) Arrus L. KR. 209. 


veldcl: In the “ jitney bus service ”’ 
for galt without betug: licensed so to 
lo. ~ had a “ jitney ’? Heence, but it 





member—W hether maintainable. | 


1928. Ho con- 


former 
—Two of defts. & another were duly 
elected school trustees in Oct. 1873. 
In Dec. defts., without the concurrence 
of the third trustee, removed the school 
house from its then site. In June 
1874, the comrs. of schools dismissed 
the three trustees, & sb iit a three 
others. Tho newly rig he nted trustees 
brought an action re respoass against 
the two trustees who had removed the 
school house, & their servants, for 
such removal:—Held: no action 
would lie at their suit against defts. 
for acts committed during their term 
as Sy —ScHooL SECTION ~ TRUS- 
v. CAMERON (1877), 11 N.S. RR. 
@ i. & ©.) 328.—CAN. 


PART VI. SECT. 3, SUB-SECT. 2.—-A. 


631 i. Test of reasonableness—Ceneral 
rule.}—Every bye-law, whether made 
under a power to prohibit or 4 power 
to restrain or a power to regulate, must 

contain adequate information as to 
the duties of those who are to obey it, 
& such information must appear from 
the bye-law itself.— MILLER v. CITY or 


& 


PART VI. SECT. 3, SUB-SECT. 4. 


713 i. Whether bye-law void in tolo.}-— 
A municipal bye law may be good in 
part, & bad in part.— BROWN TRANSFER 
Co. v. TOWNSHEND (Sask.), [1927] | 
W. W. RR. 916.—CAN. 


PART VI. SECT. 6, SUB-SECT. 1. 


sk. Who may sue.J—Where the law 
resulting from the exercise of ua 
statutory power to make a bye-law 
operates for the goneral advantage of 

6 public at large, none but the A.-. 
may sue in respect of are breach.-~- 
A.-G. & LUMLEY v. T. 8S. GILL & Son 
Pry., Lrp., [1927] V. L. R. 22; [1927] 
Argus L. R. 223.—AUB. 


PART VI. SECT. 7. 
sl. Bye-lawa made under stlatute-— 
Not abrogated by repeal of statute.}-—- 
A bye-law passed by the police comra. 
of a city in 1915, admittedly valid 
when passed, provided that it should 
not be lawful for apy person to use any 


17 


| 
| 
| 
| C 
| 


Cyatecd on June 34, 
tinued to operate without a HNeence, & 
was convicted of a breach of the bye- 
law. ‘Tho comrs. bud ceased to Issue 
jitney Heences, because of an Ontario 
Statute passed in 1027, validating an 
agreement between the city corpn. 
& a street railway co., which provided 
that the corpn. showd not {ssue any 
new jitney Ucences, & that existing 
licences should not continue in force 
after Juno 30, 1928:--Hleld: the 
validity of the bye-law was not 
destroyed.—Re Snawra, | poet] | 
LD. LL. i. 321; 50 Can. Crim. Cas. 267 ; 
63 O. L. §, 158.-—CAN, 

em. Statute PA be hechatind uture bye- 
law-—-Eristing bye-law valid—Where no 
repeal of existing bye-law.j--lt. v. 
SHAWRA, [1929] 1 D. L. KR. 32); 50 
Sate Crim. Cus. 267; 63.0. L. R.168.— 


PART VII. SECT. 3, SUB-SECT. 1.—D. 
836 i. Afust be exercised in accordance 

uith constilution.|~-KAatk 9. BOWAKKI 

(Sask.), 11926) 3 D. L. 2. 918.-—CAN. 


Cases 865—985a. ENGuisH AND tae Dicrst Supeuemenr 


Part V1il—Corporation Books and Documents. 


865. Add. Citations :—oub nom. R. v. SANxEy, ' Add. Annotation :—Distd, Newington L. B. v. 


Eldridge (1879), 12 Ch. D. 349. 
5 Ad. & El. 423; 6 Nev. & M. K. B. 889; 
5L. J. K. B. O65 111 E. B. 1226. 866. Add. . Citations :—sub nom. R. v. RYE 


(Mayor), 2 Keny. 485; 96 E. R. 1253. 


Part IX.—Powers and Liabilities Generally. 


880. Add. Annotations :—Apld. The Devon (19238), co. has committed an offence against that 
180 L. T. 448. Consd. Dee Conservancy sect., the directors are not liable merely 
Board v. McOonnell, [1928] 2 K. B. 159; because they are directors. To make the 
Blundy, Clark & Co. v. London & North directors liable under sect. 2 of the Act 
Eastern Railway (1931), 100 L. J. K. B. 401. there must be evidence that in respect of a 
Refd. Sutcliffe v. Clients Investment Co., parnculee Sunday they acted as persons 
[1924] 2 K. B. 746; British Petroleum Co. laving the management of the house.— 
y. A.-G. for Ceylon, T1926] A. ©. 147; Silver- ORPEN v. HAYMARKET CAPITAL, Lrp. (1931), 
man v. Imperial London Hotels (1927), 137 145 LL. T. 614; 95 J. P. 199; 47T. L. R. 
L. T. 57. 575 ; 75 Sol. Jo. 589; 29 L. G. BR. 615. 

888. Add. Annotation :—Refd. Wimbledon & | 907a. Local tramway Act.]—A local tramway 
Putney Commons Conservators v. Tucely, Act authorised the Board of Trade to make 
[1931] 1 Ch. 190. bye-laws providing that engines should be 

891. Add. Annotations :—Consd. A.-G. v. Walker- browen to a stand at cross streets, & a 
gate Press, Ltd.; A.-G. v. Bloomfield ; pen Tay Abr imposed on any person offending : 
A.-G. v. Carlton (1930), 142 L. 'T. 408. Refd. the word ‘‘ person” included a 
Davies v. Winstanley (1930), 47 T. L. It. 104. co., ae there was no contrary intention to that 

902. Add. Annotations :-—Consd. A.-G. v. Walker- effect shown in the other words of the sect.— 
gate Press, Ltd. ; A.-G. v. Bloomfleld ; A.-G. St. HeLtens Tramways Co. v. Woop (1891), 
». Carlton (1930), 142 L. T. 408. Refd. 66 J. P. 71, D. O. 





902Za. 


Suttle v. Cresswell (1925), 42 T. L. R. 75. 


———.}—A limited co. is not liable to 
the penalties prescribed by the above sect., 

but directors, who have issucd a proposal 
jointly with a limited co., are liable. They 
are, however, liable only for one penalty 
between them in respect of each offence 
committed.—A.-G. v. WALKERGATE PRESS, 
Lrp.; A.-G. v. BLOOMFIELD; A.-G. vv. 
CARLTON (1930), 142 L. T. 408 ; 047. P. 90; 

46 T.L.R.177; 74 Sol. Jo. 106 ; 28 L. G.R. 
235; 29 Cox, C. C. 68. 

Settled Land Act, 1925 (c. 18), ss. 19 (1), 
20 (1).]—The above sub-sects. are applicable 
to a corpn., because the words ‘‘ person of 
full age’’ are used throughout the new 
legislation in contrast with the word “‘ in- 
fant,’’ & merely mean ‘‘ not being an infant,”’ 
so that they are appropriate to a corpn.—He 
CARNARVON’S (HARL) CHESTERFIELD SETTLED 
Esrarss, Re CARNARVON'S (EARL) HIGHCLERE 
SETTLED EstTaTss, [1927] 1 Ch. 138; 96 
Ras J. Oh. 49; 186 L. T. 241; 70 Sol. Jo. 977. 








910. Add. phen :—Consd. fe Gibbs & 
_ Houlder’s Lease, Houlder v. Gibbs, [1925] Ch. 


575. 


911. Add. Annotation :-—Refd. Curtis Moffat v. 


Wheeler, [1929] 2 Ch. 224. 


922. Add. Annotations :—Refd. Douchar v. Gas 


Light & Coke Co., [1924] 2 Ch. 426; A.-G. v. 
Leeds Corpn., [1929] 2 Ch. 291. 


928. Add. Annotation :—Consd. Garrard v. James, 


[1925] Ch. 616. 


932. Add. Annotations :—Apld. Deuchar v. Gas 


Light & Coke Co., [1925] A. C. 691; A.-G. v. 
Leeds Corpn., [1929] 2 Ch. 291. Refd. A.-G. 
v. T'ynemouth Union, [1930] 1 Ch. 616. 


935. Add. Annotation :—As to (2) Refd. Morris v. 


Harris, [1927] A. O. 252. 


935a. ——— -——.]—Pltfs. were by statute en- 


trusted with the control & management of 
part of the navigations of the Rivers Ouse & 
‘oss, in Yorkshire, with power to charge such 
tolls, within limits, as the corpn. deemed 
necessary to carry on the two navigations in 


which the public had an interest. In 1888 
the corpn. entered into two agreements with 
the firm of H. L. & Sons. By the Ouse 
0038b. Sunday Oteervancs Act, 1781 (c. ent the corpn. covenanted to allow 
A limited co. can be the vs keeper ’”’ of a the firm, their successors & assigns, the right 
house, or a “‘ person managing or conducting to carry cargoes on the Ouse in consideration 
an entertainment,’’ within Sunday Observ- of the annual payment of £600 in place of the 
ance Act, 1781 (c. 49), s. 1. But, where a authorised ducs & charges, with a. proviso 


Annotations :-— _ Re alington & L. C.C.’a Contract, [1927] 
2 on $3533; Re Ugie’s 8. K., dat Be Ch. 229; Re Podley, 
Walace v. Wallace, 18874 2 Ch. 168. 











PART VIII. SECT. 3. is acting. a ae the rank rm ee moe Ae a include oy eae Navy Velerans in 
powers m exercise y bye-law | Canada (V nit)}—Branch aseoci- 
878 i. Gi, Mca eta SE A In | onless it 1s othe expressly | ation 


Morey Aug. 38 OE eg: 9 | sated Domoral > pean: | He, vecromie Ure nur & Race 
O, W.N. 683, 786; 81D. LR. 81— | een hea fast] dD ER a8S—CAN, | 66D be it Siete dan Can 


6 
285: 30'B. G. R. 248.—CAN. 
PART IX. SECT. 1. PART IX. SECT. 2, SUB-SECT. 1. Includes oo lag ao pat A 


TRo- 
Ervercise oO — Must be by dbye-law.] ri. —— British Columbia Gorern- DANBANT, 1927 3. R. O. 
—in Ontario, whon a municipal council | wené Liquor dct, es. 36, 46—Does nol 39: ye Q.J.P. 6. —A ue } 
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that there should each year be refunded to 
the firm, their successors & assigns, the 
difference between the £600 & the amount 
ordinarily charged on the traffic actually 
carried. By the Foss agreement the firm 
covenanted to pay the corpn. £200 per annum 
for twenty years as a composition for the 
ordi tolls, & the corpn. covenanted to 
allow the firm, their successors & assigns, 
the free use of the Foss navigation, on pay- 
ment of £200 per annum in lieu of tolls, for 
such further term or terms as the firm, their 
successors or assigns, might from time to 
time desire. Defts. were the successors of 
H. L. & Sons :—Held: the agreements were 
ulira vires. because during their currency. 
which depended on the wishes of defte., the 
corpn., no matter what emergency might. 
arise, bad disabled itself from exercising its 
statutory powers to increase the tolls so far 
as might be necessary; &, being ultra vires 
at the date of their execution, the agreements 
did not become intra vires by reason of 
estoppel, lapse of time, ratification, acqui- 
escence or delay. YORK Corpn. v. LEETHAM 
(Henry) & Sons, Lrp., [1924] 1 Ch. 557; 04 
L. J. Ch. 159; 1381 L. T. 127; 40 T. L. R. 
371; 68 Sol. Jo. 459; 22 L. G. BR. 871. 
Annotations :-—Dbtd. 3irkdale District Kiectric Supply Co. 
v. Southport Corpn., [1926] A.C. 355 Consd. Brown rv. 
Dagenham VU. D. C., [1929] 1 K. B. 737. 
948. Add. Annotation :—Consd. DPeuchar v. 
Light & Coke Co., [1924] 2 Ch. 426. 
Add. Annotation :—Consd. Deuchar v. Gas 
Light & Coke Co., [1924] 2 Ch. 426. 
Add. Annotations :—-Consd. Deuchar v. Gas 
Light & Coke Co., [1925] A. C. 691. Refd. 
Re Jubilee Cotton Mills, [1928] 1 Ch, 1. 
Add. Annotation :—-Apld. A.-G. v. Tendon 
& Home Counties Joint Electricity 
Authority, [1929] 1 Ch. 513. 
Add. Annotation :--Refd. Birkdale Distrir:: 
Electric Supply Co. v. Southport Corpn., 
[1926] A. C. 355. 


Gas 
952. 
955. 


962. 


964. 


972. Add. Annotation :—Consd. A.-G. v. Leeds 
Corpn., [1929] 2 Ch. 291. 
974. Add. Annotation :—Refd. A.-G. v. Leeds 


Corpn., [1929] 2 Ch. 291. 

986a. Expenses of running omnibuses—Power to 
run omnibuses on authorised routes—-Omni- 
buses run to connect up authorised routes.}— 
The corpn. of L., a municipal corpn., had by 
virtue of their special Act power to maintain 
& run a service of omnibuses within the city 
or outside the city boundaries. In the latter 
case, their special powers only extended to 
the running of omnibuses along the route of 
any tramways which the corpn. should be 
authorised to construct. There were in fact 
two such authorised tramway routes. The 
expenditure in connection with the running 
of these authorised tramways could, under 
the corpn.’s statutory powers, be borne out 


of the city fund. The corpn. began an. 





PART IX, SECT. 5, SUB-SECT. 2.--A. 


d i. —— Power to take mortyage.|— for securing 
An insurance co. was, by its charter, aa ny 2 
authorised to hold real estate for the | charter, the 
immedia a debt 


accommodation of the co. 
bona fide 


te 
“* or such ere have been 


A 


& having sold & conveyed a vessel, 
twok from their vendee mtges. on real 
6 purchase money : 
transuction withi 
rice of the vessel being 
existing previously to 

execution of the mtge.—WrsTreRNn 


Vol. X1l1.—Corporations. Cases 935a—991a.. | 


omnibus service in pursuance of. their 
statutory powers, but it appeared that for 
a very small portion of the omnibus route, 
namely, for a distance of forty yards, the 
service of omnibuses ran ontside the 
boundaries of the city, joining up with the 
tramway routes slightly further on, & that 
the expenses in connection therewith were 
borne by the city fund. An action was 
commenced by a ratepayer for a declaration 
(inter alia) that the running of these omni- 
buses over this particular stretch, & payment 
of the expenses in connection therewith out 
of the city fund, was ultra vires the statutory 
powers of the corpn., & ought to be pro- 
hibited. The question at issue was whether, 
so far as the forty yards stretch was concerned, 
the corpn. were entitled to spend moneys 
out of the city fund in connecting an 
authorised route of omnibuses outside the 
city with a route of omnibuses within the 
city boundaries. Under their statutory 
powers the corpn.’s service of omnibuses 
along the route of a tramway outside the city 
which they were authorised to construct 
was a part of their tramways undertaking, & 
they were also authorised to apply the city 
fund in discharging the expenses in con- 
nection with the tramways undertaking :— 
Held: the expense of running omnibuses 
over the forty yards so as to connect the two 
routes was an expense fairly incidental to 
the tramways undertaking, & that it was not 
ultra vires the corpn.’s statutory powers to 
expend any part of the city fund in working 
& running the omnibuses over the forty, 
yards which connected the two services, & 
which were branches of the corpn.'s trainwsyys 
undertaking.—-A.-G. v. Linens Corpn., [1029] 
20h. 291; 90 L. J. Ch. 9; L411. tT. 658; 93 
J.P. 1533; 27 1. G. RR. 351. 

991a. Purchase of land for street widening & 
pleasure garden—-—Subsequent use of pleasure 
garden for street widening.|——A local authority 
bought land in [890 for the purposes of: 
(a) street widening ; (0) making new strects ; 
(c) providing public walks & pleasure gardens. 
The land was conveyed to the local authority 
for the purposes authorised by the Public 
Health Acts. A plan & specilications wore 
submitted to the Local Government Board, 
& subsequently the scheme was carricd out 
in accordance with the plan & specifications. 
The pleasure gardens were surrounded by 
railings, & were not dedicated or open to tho 
public. In 1927 the local authority resulved 
to utilise one of the pleasure grounds for the 
purpose of street widening & providing a 
parking place for motor cars. Objections 
were raised by some of the occupiers of 
adjoining premises, & au action was brought 
to restrain the local authority from carrying 
out their resolution :—//eld : as one of the 
purposes for which the land was acquired 
was street widening, the local authority was 


te arn eet ae Bn ae re ne ee ne mee em, 











Se re = oar + 


public utilities. |-—— Kx p. MONCTON TRaM-~ 
WAY KLRCTIUCITY & GaAs Co. (N. B.), 


st. Power to erect shops--On land 
the | vested tn corporation.|—There is no 
power in a municipal corpn. to expend 


n the 


m it by way of security, | agsunancr Co. v. TaYLon (1862), 9 | Money in the erection of shops un land 
or conveyed to it in sa n of = E v either as cndownments 
e ie y con t said tates beatae or otherwise.-—TavuRANGaA BOROUGH 
course of its dealings, or purchased at PART IX. SECT. 5, SUB-8ET. 2.— Conpn. v. A.-G., [1927] N. Z. L. R. 
sales upon judgments which D. (b). 875.---N.Z. 

‘have been obtained for such debta ”’; sn. Power to change rates charged for 


19 


Cases 901a—11272b. ENe ish anD Empire Dicest SUPPLEMENT, 


not acting ultra vires in using part of the 
pleasure gardens for that purpose.—A.-G. 
v. SUNDERLAND CORPN., 11980) 2 Ch. 436 ; 
45 T. L. R. 618; 93 J. P. Jo. 480; affd., 
[1930] 1 Ch. 168, C. A. 


Add. Annotations :—Consd. Deuchar v. Gas 
Light & Coke Co., [1924] 2 Ch. 426. Refd. 
A.-G. v. Westminster City Council, [1924] 2 
Ch. 416 ; Damps Selsk Svendborg v. London, 
Midland & Scottish Ry. Co. (1929), 20 Ry. 
& Oan. Tr. Cas. 67. 


Add. Annotations :—Apld. A.-G. v. County of 
London Electric Supply Co., [1926] Ch. 542. 
Consd. Damps Selsk Svendborg v. London, 
Midland & Scottish Ry. Co. (1929), 20 Ry. & 
Can. Tr. Cas. 67. 


Add. Annotation :—As to (1) Apld. A.-G. v. 
ar of London Electric Supply Co., {1926] 


997a. Power to erect information bureau on 
promenade—-Discretionary powers to erect 
** conveniencies ’’ for persons using promenade 
for pleasure or health.]—A.-G. v. BLACKPOOL 
OorpPN, (1928), 92 J. P. 50; 26 L. G. Rh. 160, 


994. 


997. 


Add. Annotations :—Aplid. Deuchar v. Gas 
Light & Coke Co., [1925] A. C. 691; A.-G.-v. 


998. 
' Leeds Corpn., [1929] 2 Ch. 291. Refd. A.-G. 


v. Westminster City Council, [1924] 2 Ch. 416; 
A.-G. v. Tynemouth Union, [1930] 1 Ch. 616. 

1000a. By commons conservators.]—— It is 
within the powers conferred upon the 
Wimbledon & Putney Commons Con- 
servators, a corpn. constituted under the 
provisions of the Wimbledon & Putney 
Commons Act, 1871, c. cciv., fo pay pensions, 
annuities, or superannuation allowances to 
persons in their service who shall retire from 
such service by reason of age, infirmity, or 
otherwise.— WIMBLEDON & PUTNEY COMMONS 
CONSERVATORS v. TUELY, [1931] 1 Ch. 190; 
100 L. J. Ch. 77; 1441. 7.310; 47T. L. R. 
17; 74 Sol. Jo. 819; 29 L. G. R. 78. 

1002. Add. Annotation :—As to (2) Refd. Deuchar 
v. Gas Light & Coke Co., [1925] 5 A. C. 691. 

1006. Add. Annotations: -—Distd. Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246. 
Consd. Kreditbank Cassel G. m. b. H. v. 
Schenkers, [1927] 1 K. B. 826. Refd. Under- 
wood v. Bank of Liverpool, Underwood uv. - 
Barclays Bank, [1924] 1 K. B. 775; Liggett 
(Liverpool) v. Barclays Bank (1927), 137 





1033. Add. Annotation :-—Refd. Attwood v. Llay 


Main Collieries (1925), 70 Sol. Jo. 265. 
1043. Add. Annolation :—Refd. The Jupiter, No. 3, 
[1927] P. 122. 


- Part X.—Contracts. 


1108. Add. Annotation :—As to (1) Apld. Higgins 
: een County Borough (1926), 90 


1126. Add. Annotation :-—-Refd. Nixon v. 
U. G., [1924] 1 K. B. 819. 


1127a. ———- -——— Local authority acting under 
Housing of Working Classes Act, 1890 (c. 70).] 
—The words of sect. 56 of the above Act must 
be read distributively, & as meaning that if the 
local authority's district is an urban district 
it shall have the same power of contracting 
that an urban sanitary authority has under 
the Public Health Acts, & if its district is a 
rural district the power which a rural sanitary 
authority has under those Acts, with the 
result that in the former caso the authority 
cannot, when acting under the Act of 1890, 
contract otherwise than under its common 
seal if the value or amount of the contract 
exceeds £50.— Nixon v. Erirma URBAN 
CoUNCIL, [1924] 1 K. B. 819; 93 L. J. K. B. 
7566; 131 L. T. 803; 88 J. P. 115; 40 


Smad 


Erith 


PART IX. Bett 1 nein 5.— | suitod. 
e a e 

ta. Corporation under Native Land 

Aci, 1909—To0 member of committee. }— 

TATAURANG!, TAIRUAKENA 0. Mua 


CaRR, (1927) N. Z. L. R. 688.—N.Z. made 


roperly 
emise wae 


PART 1X. SECT. 6, SUB-SECT. 5.— 
B. (d). 


1080 Hi. ——.}-—Plitfs. had demisoed 
by parol for one year the land to F. 
& put Shortly 
afterwards defts. entered, turned him 
out & retained posseasion. On the 
trial it was contended that F. being 
tenant in possession the action should 
have been brought in his namo, & not 
in that of pltfs., & pltfs, were non- 


1P. Ei. 80.— 


him in possession. ; 
sd. Co-operative 
to carr, 


In support of a ruJe to set 
this non-suit aside it was contended ai 
that the corpn. could only 
under seal & the 
KF, waa therefore void & the corpo. 
Itfs. :-—ZJZ7eld : 

vO a.—StT. 


COLLEGE TRUSTEES v. GRIFFIN (1853), 
CAN. 


PART X. SECT. 1, SUB-SECT. 1. 


on lubour or trade—Righi to | tow 
contract for work or services—R. S. O., | recoverable by the contractor from 


1877 ae 158).}--ONTARIO feelaaand 
TIVE ONE CurrerRs’ ASSOCN. 


T. L. R. 373; 68 Sol. Jo. 587; 22 L. G. R. 

1127b. ——~—.]—Pitfis. claimed to have a 
written contract dated Mar. 17, 1921, under 
which they agreed to erect fifty-eight concrete 
workmen’s dwellings for deft. borough recti- 
fied so as to give effect to what was alleged 
to have been the common intention ‘‘ of the 
parties ’’ when the contract was drawn up. 
The contract was entered into between H. 
& deft. borough & was under their seal. WW. 
subsequently assigned the contract to pltfs. : 
—Held: even if there were a& common 
mistake the contract of Mar. 17, 1921, could 
not’ be rectified because, having regard to 
sect. 174 of the above Act, deft. borough were 
incapable of entering into a contract with H. 
other than a contract under seal, so that when 
a tender was made by H. & accepted, there 
was no contract come to.—Hiaeins (W.), 
Lrp. v. NORTHAMPTON County BorouGi 
{1927} 1 Ch. 128; 96 L. J. Ch. 38; 136 L. T. 
235; 90 J. P. 82. 








PART X. SECT. 2, SUB-SECT. 1. 

. ——— Position o aser 
from corporation. }-—TRY8T AN Co. 
v. MONK (1868), 14 Gr. 385.—OAN. 


PART X. SECT. 2, SUB-SECT. 4. 
1128 i. General rule—Contract orer 
£50 in value—How caiculated.|-—Tho 
** value oramount ”’ of a contract within 
Public Health (Ireland) Act, 1878, 
s. 210 (1), is the amount which, in the 
light of the facte within the con- 
paged Grattan of the partios, & in reference 
ich the contract is made, would be 





denilse 
arol demise to 
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ion-— Formed 


the sanitary authority on completion. 
v. | —Mounro v. MaLtow URBAN DISTRICT 
Councin, (1911] 2 I. R. 130.—iR. 
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1181. Add. Annotation :—Refd. Nixon v. 
U. C., [1924] 1 K. B. 87. 


1138. Add. Annotation :—Refd. Crediton Gas Co. 
v. Crediton U. C., [1928] Ch. 447. 


1134a. —— —— —— —--.]--A firm, of which 
deft. was the sole surviving member, were 
employed as architects. Four years after 
the work was completed dry rot broke out 
in floors laid over concrete, a large area of 
which was laid on the ground floor of the new 
buildings. It was alleged that. in corre-| 
spondence which passed between the parties 
after the dispute arose, deft., in consideration 
of the corpn. refraining from suing, undertook 
to put the work right at his own expense :— 


Erith 


Part X1.——Liability and 


1218. Add. Annotation :~-Distd. Fisher v. Oldham 

torpn., [1980] 2 Ik. B. Set. 

1228. Add. Annotations :—-Distd. Lagan Naviga- 
tion Co. v. Lambeg Bleaching, Dyeing & 
Finishing Co , [1927] A. ¢. 226. Refd. Man- 
chester Corn. ov. Farnworth (1029), 46 
T.L. RR. 85. 

1224. Add. Annotation :--Refd. Blundy, Clark & 
Co. v. London & North Eastern Railway 
(1931), 100 L. J. WK. 3. 400. 

1225. Add. Annotations :-——Consd. Scammell v. 
Hurley, [1929] 1 K. 8.4109. Refd. Phillips v. 
Britannia Flygienic Taundry Co., [19238] 2 
Kk. B. 832. 

1227. Add. Annotations :-. Consd. Bhindy, Clark 
& Co. v. London & North Masturn Railway 
(1931), 100 L. J. K. 2. 401.) Refd. Welton ev. 
Smith, [1924] A.C. 484. 

1229. Add. Annotation :—Consd. Farnworth «©. 
Manchester Corpn., [1929] 1 K. 2B. 533, 
1230. Add. Annolalion :-—Ccnsd. Manchester 

Corpn. v. Farnworth (1020), 46 T. T.. R. 86. 


1231. Add. Annolation :--Consd. Farnworth — v. 
Manchester Corpn., [1920] 1K. B. 5338. 
1235a, ——--.|—By a local Act a canal was vested 


in applts., who were required by the Act to | 


keep the navigation & locks, & all works to 
be thereafter executed for the improvernent 
thereof, in an efficient state for the traffic 


~~ 


{ 


| 
| 
4 





Vol. XUI.—Corporations. Cases 11381—1262b. 


Held: deft. was liable under the subsidiary 
contract, although that contract was not 
under seal, as the seal was unnecessary.— 
LEICESTER GUARDIANS v. TROLLOPE (1911), 
75 J. P. 197; 2 Hudson’s B. C., 4th ed., 419. 


1185. Add. Annotation :—Consd. Nixon v. Erith 
U. C.. (1924171 K. B. 819. 

1165. Add. Annotation :—Apld. Crediton Gas Co. 
v. Crediton U. C., [1928] Ch. 447. 

1176. Add. Annolation :—Refd. Berners v. Mem- 
ing, [1925] Ch. 264. 

41938. Add. Annotation :—Distd. Nixon v. 
UL. C., [1924] 1 K. B. 87. 

1205. Add. Annolation :—Consd. Michaud v. Mon- 
treal (City) (1928), 92 L. J. P. C. 161, 


Erith 


Remedies in Tort. 


& to occasion the flooding of their lands, & 
applts. removed the coping without prejudice 
to their rights, but they did not reduce the 
height of the banks :—-Held: there being no 
evidence of negligonce, applts., in constructing 
works in the exercise of their statutory powers 
for the protection of their navigation, were 
not liable for the flooding of resps.’ landa,--- 
LAGAN NAVIGATIGN Cu. v. LAMBEG BLEACH- 
ING, Dyrine & BPunisHing Co., [1927] A. 0. 
220; 061. 0. P. 4. 25; 186 L. T. 4173 Ol 
J.PL46; 251. G. 8.1, WI. 

1236. Add. Annolation :~ Consd. Moward---Flan- 
ders v. Maldon Corpn. (1026), 135 Le PB. 6. 


1243. Add. Annotation :---Refd. Manchester Corpn. 
v. Farnworth (1920), 45 Th. Ta. Re. 85, 

1261. Aidd. Annotations :---Apld. Perey v. Glasgow 
Corpn., [1922] 2 A. C. 2900. Consd. Fisher v. 
Oldham Corpn., [1080] 2 KK. B. 3864. Refd. 
Re Carroll, [UWL] LIS. BL. 8k7. 

1262. Add. Citations :-- 86 3.2P.2013 20.1..G. R. 606. 


1262a. -—— By solicitor conducting proceedings 
for corporation---Corporation not Hable.]—- 
NaGINGTON v,. LICHFIELD Coren. (1855), 6 
K&B. 1003 244. 3. Q. B. 860: 26 1. 8. 
O.S. 27; 19 J. P. 819; 1 Jur. N.S. 908; 
110 We. Wt. 418. 

Annotation :— Refd, Wlood o. Jackson, (£895) 2 Q. BB. 21. 


1262b. ------ By police appointed by watch com- 


thereon. 


ew ee 8 oe nay ee eg OS RS ee 


PART X. SECT. 5, SUB-SECT. 1.-- 
A. (a). 
ti. .}—Where a workman 
is hired to do work for a corpn. by a 
erson who has no authority to hire 
im, & the corpn. haa not ratified tho 
employment, the fact that he does the 
work does not create tho relationship 
of employer & workman between him 
& the corpu.—SvTruarntr v. PENNANT 
ScnhooL Distiuicr, (1927) 2 Dp. L. KR. 
940; [1927] 1 W. W. mR. 849; 21 
Sask. lL. R. 465.—-CAN. 


PART X. SECT. 5, SUB-SECT. 1.—B. 


so. Right of corporation to enforce con- 
tract.}—~—The municipal committee held 
an auction to ecll to the highest bidder 
a contract entitling him to take for 
one year all the sweepings of that town, 


J.8. 








Applts. raised the coping on both | 
sides of one of their locks & the banks behind ! 
it to prevent the lock from being flooded. | 
Resps., adjacent landowners, objected that 
the elfect of the works was to pen back the 
water in the part of the canal above the lock 


(arene eee eee So ee Pe 


| 


mittee---- 








that were to be collected rcgulurly In 
certain godowns belonging to the 
municipal conunittee. The contract 
was Inuecked down to deft.. who paid 
one-third down & agreed to pay’ the 
bilapes by monthly instalments, & 
signed the list of bids, as well as a 
document embodying all the terns of 
the contracts, both of which documents 
were also signed by the president of 
the committee, but neither of which 
was under the seal of that corporate 
body. ‘The committee sued deft. for 
the unpaid balance of the price of the 
contract :-— Weld: notwithstanding the 
imperative provisions of Punjab Muni- 
clpal Act, 1011, 4. 47, if deft. had 
received benetit from the contract at 
the expense of the commuttee, he must 
pay for what be had actually received 
& enjoyed, as if there was an inplied 


21 


| 


Borough corporation not liable.}.- - 
The police appointed by the watch com- 
mittee of a borough corpn., if they arrest & 
detain @ person unlawfully, do not act as the 
servants or agents of the corpn. so as to 
render that body liable to an action for false 


ste + tee Ft, es eee ere coe meet 


contract between the parties: & the 
ubsence of a contract under the seal 
of the corpu. was therefore no answer 
to the action brought by the coim- 
mittee. — GUIRANWALA MUNICIPAL 
COMMITrEE vv. KAZAL DUN (1929), 
I. 0. 2. Lt Loh. 121.-- IND. 


PART X. SECT. 7. 


of, Ultra vires contract --- Benefit 
received bb corporation — Duty to 
account,|---COUNTY OF HALTON — v. 


JOWNSHIP OF TRAFALGAR, [1927] 4 


DL. 1.184; 61 0. L. 8. 45.-—-CAN, 
PART XI. SECT. 4, SUB-SECT, 1. 





1262 fi. —BURRIS v. Dant- 
MOUTH Compn. (1927), 59 N. 8. Lt. 227. 
bran: AN, 

18 


Cases 1968b-—1870. LincuisH anp Ememe Dicest SupPLEMENT. 


Oto at OREO vy. OLDHAM CoRPN., 
[19380} 2 K. B. 364; 99 L. J. K. B. 569; 148 
L. T. 281; 947. P. "132 ; 46 T. L. R. 300; 74 
rie 200 ; 28 L. G. R. 293 ; 29 Cox, ©. ©. 


1268. Add. Annotations :—Refd. Tolley v. Fry 
(1929), 46 T. L. R. ea ake: Longsdon 
(1929), 98 L. J. K. B. 

1266. Add. ray ner ti aa ‘Borrell ©. Smith, 
{1925} A. C. 700. 


er nmetceanten setn 


1275a. ——.]—A public corporate body, although 
not formed for the acquisition of gain & 
making no profite, is feos le to pay damages 
in respect of injury caused by ite negligence.— 
A.-G. & Domes v. BasinasToKe CoRpN. 
Ue eat 45 L. J. Ch. 726; 24 W. R. 817, 


Annotation :-— Reid. Glossop v. Heston & Isleworth L. B. 
(1879), 12 Ob. D. 162 


1277. Add. Annotation :—Refd. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364. 





Part Xil—Criminal and Quasi-Criminal Proceedings. 


1286. Add. Annotation :—Refd. R. v. Oory, [1927] 
1 K. B. 810. 


1288. Add. Annotations :—Consd. Griffiths v. 
Studebakers, [1924] 1 K. B. 102. Refd. BR. v. 
Leinster, [1924] 1 K. B. 311; Allen v. White- 
head (1929), 45 T. L. R. 656. 

1292. Add. Annotation :—Aas to (2) Refd. R. v. 
Cory, {1927] 1 K. B. 810. 

1282a. —— -]—(1) An indictment will not 
lie against a corpn. either for a felony or fpr 
a misdemeanour involving personal violence 
ieee against the erson Act, 1561 
c , 8. 31. 

(2) Oriminal Justice Act, 1925 (c. 86), 
s. 33, is mere machinery to avoid the incon- 
venience arising from the fact that previous 
a corpn. could not be indicted at assizes, 
does not alter the substantive law so as to 
render oa corpn. liable to be indicted where 

reviously it was not liable. —R. v. Cory 

ROTHERS & Oo., [1927] 1 K. B. 810; 96 
Wed K. B. 761 ; 136 L. T 736 ; 28 Cox, O. C. 





1293. Add. Annotation :—Refd. Gough v. Rese 
(1929), 46 T. L. R. 103. 

1297. Add. Annotations :—Consd. R v. Cory, [1927] 
1K. B. 810. Refd. Griffiths v. Studebakers, 
[1924] 1 K. B. 102. 

1298. Add. Annotation :—Refd. R. v. Cory, [1927] 
1 K. B. 810. : 


138038. Add. Annotation :—Refd. Leyton U. C. vv. 
Wilkinson, (1927] 1 K. B. 853. 

1803a. ——— Effect of Criminal Justice Act, 1925 
(e. 86), 5s. v. CORY BROTHERS & Oo., 

o. 1292a, ante. 

1804. Add. Citations :—27 Oox, ©. C. 225; 16 
Cr. App. Rep. 131. 

After this case add “ See, now, Criminal 
Justice Act, 1925 (c. 86), s. 33.”’ 

1807. Add. Annotation :—Refd. Me Carroll, [1931] 
LK. B. 317. 

1808. After this case add ‘* Appeal by case stated 
from justices—Recognisance—How made.|— 
Dera aes Vol. XXXIII., p. 418, 

oO 





Part XIII.——Delegation of Authority for Particular Purposes. 


1813. Add. Annotation : —Refd. Birkdale ork. aoe Supply Co. v. Southport Corpn., 


[1926] A. C 


Part XV.—Legal Proceedings by and against Corporations, 
their Members and Officers. 


1829. Add. Annotation :—Refd. Leyton U. C. »v. 
Wilkinson, [1927] 1 K. B. 853. a 

1880. Add. Annotation :—Refd. Leyton U. O. v. 
Wilkinson, [1927] 1 K. B. 853. 


1365. Add. Citation :—on appeal (1880), 5 App. 


Cas. 473, H. L. 


PART XI. SECT. 4, SUB-SECT. BR 


-]}—Hospital Hable for 
the négligence of nurses after an opera- 
tion. ce hoe vw. Provost MUNICIPAL 
Hosp BOARD, Ore 1pdDL. R. 
969 ; 11927} s. in B. 6.—CAN. 
oy public 
library. }— ijvrary. “Board Hable. — 





li. -—-—— 


F WINDSOR, [1937]. 
618.—CAN. 


NIOKELL v. Ciry 0 
1D. L. R. 870: 59.0.1. R.6 


PART XII. 
n i. ~}—-R. ve. mos sa voi 
BAKERUES, 3, Lib. (1931), 3 DL. R. 
437.—-GAN. 


Add. Annotations :—Refd. 
t & Coke Co., [1925] A. C. 681; 
seeds Corpn., [1929] 2 Ch. 291. 


Deuchar v. Gas 
A.-G. 


1366. “Ada. cree :—Consd. Brown v. Dagen- 


ham U 


-, [1929] 1 K. B. 737. 


1370. Add. "Arnotaions r—As to (1) Consd. Brown v. 


“PART xv. SECT. t 

sa. For ftransor of pede el 

wers— Action he Attorney-General. 

a public body constituted under the 
laws of the Commonwealth trans- 
prone its statutory power, the A.-G. 
or the Commonwealth on behalf: ef 
the public, whether private injury has 
or has not been , has a right to 
complain oa to ob a decla 


&, necessary, 
injunction. So OOMMON WEALTH & G. 
Sees sidan bea 0. aoe 


rire 39 ‘39 0. ok R. “% er] Argue 


22 


A ene ere a 


“ab. whet naine="Trueices ° 
achools. LP ot brought action agal 
defts. for a ma to compe) them 
to provide for a debt due to him by the 
trustees of a school section. The writ 
was against deftea. personally, but 
contained a statement that they pasts 
trustees, eto., & that deft. D. 
secretary. Evidence was taken as te 
the existence of the debt, & thie cane 
der the nleaae 
ings & evidence :-—Held: the trurtece 

ald ied. in their corporate 

me.—~Coog vv. Davinson (1877), 
R. E. D. 37.—GAN.. 


Dagenham U. D. C., [1929] 1 K. B. 737. 
Refd. Fisher v. Oldham Corpn., [1930] 2 
K. B. 864. 

1377. Add. Annotation :—Consd. Cotter v. National 
Union of Seamen, [1929] 2 Ch. 58. 


1409. Add. Annotation :-—Retd. Everett v. Grif- 
fiths, [1924] 1 K. B. 941. 


Sect. 94.—HABEAS CORPUS. 


1411a. To whom addressed.J—If it had been 
necessary to enforce the writ [of habeas 
corpus], the writ would have had to have been 
amended by adding to it the name of Mr. B. 
or some other responsible officer of the 
Society. Iam unable to find in the books any 
record of any case where habeas corpus has 
issued against a corporation eo nominc. 
Crown Office rule 55, which provides for a 
writ of mandamus directed to companies & 
corporations being served on such & so many 
persons as are competent to do the act 
required to be done, is silent with regard to 
habeas ra (SLESSER, L.J.).-—Re CARROLL, 
[1931] 1 K. B. 317; 100 L. J. K. B. 113; 
144 L. T. 383; 053.P.25; 477. L. R. 125; 
75 Sol. Jo. $3; 29 L. G. R. 152, C. A. 

1438. Add. Annotution :—As to (1) Refd. Chowood 
v. Lyall, {1929} 2 Ch. 406. 

1495. Add. Annotation :—Folld. R. v. Poplar B. C., 
Ez p. L. O. C., R. v. Poplar B. C. (No. 2), 
[1922] 1 K. B. 95. 

1496. Add. Annotation :—Refd. Re Carroll, [1931] 
1K. B. 317. 


1520. After this case insert ‘‘ Sec, further, Ckown 
PRACTICE, Vol. XVI., pp. 405, 406.” 

1526. Add. Annotations :—-As to (1, Roefd. New 
York Life Insce. v. Public Trustee, '1824] 2 
Ch. 101; Swedish Central Ry. v. Tho.opson, 
[1024] 2 K. B. 255. As to (2) Reid. Kim- 
at Oa Liability Assce. v. Sedgwick Collius 
(1926), 95 L. J. K. B. 1016. 

1527. Add. Annotations :—Refd. New York Life 
Inace. v. Public Trustee, {1924] 2 Ch. 101; 
Kmployers’ Liability Assce. v. Sedgwick 
Collins (1926), 96 L. J. K. B. 1015. 

1528. Add. Annoiation :—As to (1) Refd. Sabatier 
v. Trading Co., [1927] 1 Ch. 495. 

1529. Add. Annotations :—Consd. New Zealand 
Shipping Co. v. Thew (1922), 8 Tax Cas. 
208; Bradbury v. English Sewing Cotton Co., 
{1923} A. C. 744; Swedish Central Ry. vw. 
Thompsqn, [1925] A.C. 495. Apld. Egyptian 
Delta Land & Investment Co. v. Todd, | 1929) 
ee Refd. Baelz v. Public Trustee, [1926] 


A A TE NP $e 


Vol. XIiil.—Corporations. Cases 1870—1604. 


1532. Add. Annotation :-—- Refd. Employers’ 
Liability Assce. v. Sedgwick Collins (1926), 
95 L. J. K. B. 1015. 


1536. Add. Annotation :—Refd. Wilcocks v. Pinto 
(1924), 69 Sol. Jo. 178. 


1537. Add. Annotations :—-Refd. New York Life 
Insce. v. Public Trustee, [1924] 2 Ch. 101; 
Swedish Central Ry. v. Thompson, [1924] 2 
2K. B. 255. 


1540. Add. Annotations :—Refd. New York Life 
Insce. v. Public Trustee, [1924] 2 Ch. 101; 
abt coe Ry. v. Thompson, [1924] 2 

. B. 255, 


1544a. Manager of London branch.]—Pltf. 
issued a writ against deft. co. & A., its 
managing director, & the writ was served 
upon A. Some years ago the co. had 
established a branch of their business in 
London under the management of A., who 
had, in obedience to Cos. (Consolidation) Act, 
1908 (c. 69), 8. 274, on behalf of the co. 
registered himself as a person resident in the 
United Kingdom authorised to accept service 
of process, & the evidence showed that, 
although at the date of the service of the writ 
upon A. the co. had long ceased to carry on 
trade in London, yet certain administrative 
activities, e.g., the remittance of dividends 
to shareholders, were then being carried out 
there, & at no other place, on behalf of the 
co. :—Held: (1) upon the evidence, deft. co., 
at the date of the service of the writ upon A., 
had a place of business within the United 
Kingdom, within sect. 274 of the above Act, 
& service upon A. was effective service upon 
the co.; (2) even if the co. had not at the date 
aforesaid a place of business within the 
United Kingdom, such service was effective 
service upon the co.~-SABATIER v. TRADING 
Jo., [1927] 1 Ch. 495: 90 L. J. Ch, 211; 136 
L. T. 674; 71 Sol. Jo. 104. 


1544b. On person authorised to accept 
service—Sufficiency of indorsement of writ & 
affidavit of service.]—--FrSTER FoTurrGaiLe & 
HARTUNG v. RUSSIAN TRANSPORT & INSUR- 
ANCE Co., [1927] W. N. 27, C. A. 
See, also, COMPANIES, No. 8527a, anle. 


1546. Add. Annotation :~--Refd. Sabatier v. Trading 
Co., (1927] 1 Ch. 496. 


1548. Add. Annotalions :—-Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K. 1B. 6609 ; 
Richardson v. Richardson, [1927] P. 228. 

1557. Add. Annotation :.- Refd. Employers’ 
Liability Assce. v. Sedgwick Collins (1926), 
95 L. J. K. B. 1015. 








Part XVI.—Dissolution. 


1604. Add Annotation :—Refd. Morris v. Harris, [1927] A. C. 262. 


ee neat 


PART XV. SECT. 8. 





of ane treasurer of a Thanet ta corpn., 


Ata EE ee GR IE HS EY A ees SOR DOR I i SANE ONE OEY ee te ne 


against 2 co., registered & carrying on 


whom addressed no the custodian of the byo- | businew in England, but not registered 

rere Te ings lte unphe we laws a corpn., is se agen arnea 4 ae earn tan on siete ae ee Eos: 
to uce any of them, upon a Io «writ waa served ty) London j-— 

praation t to make’) attic ene members cross-examination on an affidavit made | Held: the writ must bo set aside, as 


ot council & officers whose 
delin 


by him: on behalf of the corpn. for use 
on a motion to which the corpn. !s a 


there was no authority for the issue 
of a writ fur servico upon the co, to 


quencies are involved.—R. (READ) —WIL80N 2. FLEMING (1900), 


London.—-Por?T HUON FRUITOROWERS’ 


ve. Pempina MounicipaL DisTaicr No. 

553 (923) 3 W. W. R. 857; 70 

D. L. R. $59.—CAN. 

PART XV. SEOT. 10, SUB-SECT. 3.—C. 
sd, Bye-lawa.}—A clerk in the office 


oP R. 203.—CAN, 
PART XV. SECT. 12, SUB-SECT. 4.— 


mi. —— ——.}—A writ was issued 
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CO-OPERATIVE ASAOUN. LYTp. v. 
LARKINBON (SAMUEL), Lrp. (1924), 
20 Tas. L. R. 1.—A ° 


Cases 14—147a. 


14. 


ENGLISH AND Empire Digest SUPPLEMENT. 


COUNTY COURTS. 
Part |—Courts, Judges and Officers Generally. 


Add. Citation :-—15 B. W. ©. C. 91. 


| 


22. 


Add. Annotation :—As to (1) Consd. A. W. 
v. Cooper & Hall, [1925] 2 K. B. 816. 


Part Il_—Liability and Protection of Judges and Officers 
of Court. 


61. 


65. 
66. 


70a. 


71. 


W1a. 


Add. Annotations :—Apld. Freeborn v. 


Leeming, [19 
T. L. R. 643 


26) 1 K. B. 160; Morriss v. Winter (1929), 45 


Part Ill.—vurisdiction. 


Add. Annotation :—Apld. Parsons v. Burgess | 83. 


(1927), 48 T. L. R. 718. 


Add. Annotation :—-Consd. Upton v. Farmer 
(1930), 142 L. T. 526. 

Action for breach of promise of marriage.|]— 
Resp. brought a county ct. action against 
appct. for the return .:f money & articles, 
alleging that the parties bad promised to 
marry one another & that appct. had broken 
the promise. Resp. contended that the 
action was brought on a bailment, which was 
within the county ct. jurisdiction :—Held ; 
in substance the claim was for damages for 
breach of promise of marriage, & a writ of 
prohibition must issue. — PARSONS v. BURGESS 
(1027), 06 L. J. K. B. 787; 188 L. T. 134; 43 
T. L. R. 7138. 

Add. Annotation ;— Folld. 
Barton, [1924] 2 K. B. 88. 
Question of repairs—Under Increase of Rent 
& .Mortgage Interest (Restrictions) Act, 1920 
(ec. 17).J)—Deft. was the tenant of a tied 
public-bouse witb living accommodation, 
of which pltfs. were the landlords. In 1910, 
the house was let to deft. at a rent of £75 
per annum for three years. At all material 
times the ratable value was £68. After 
cortain intermediate tenancies at rents less 
than two-thirds of the ratable value, deft. in 
Dec. 1920, took from pltfs. a new lease: 
To hold the said premises with the appurte- 
nances unto the tenant from Mar. 25, 1920, 
for the term of seven years... at the 
yearly rent of £120.” The reason for the 
increased rent was a trade revival which 
had caused a great improvement in the 
licensed trade of the house. The con- 
ditions of the new lease as to repairs were 
more onerous for the tenant than those of 
the old. In an action by the landlords for 
‘rent, the tenant contended that the repairing 
clause amounted to a prohibited increase :— 
Held: the question as to repairs could only 
be decided by the county ct., & the High Ct. 
had no jurisdiction on this point.— Brak- 
SPEAR (W. H.) & Sons, Lrp. v. BARTON, 
[1924] 2 K. B. 88; 98 L. J. K. B. 801); 181 
aise 5388; 40 T. L. R. 607; 68 Sol. Jo. 


Brakspear  v. 


i gh hp eps e-s t - 


99. 


108. 
139a. 


147a. 
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Add. Cilaltion :--sub nom. GLENNIE v. DEL- 
MAR, 1 L. M. & P. 402. 


Add. Annotation :—Consd. Egyptian Delta 


Land & Investment Co. v. Todd, [1929] 
A.C. 1, 
Add. Annotation :—Consd. Egyptian Delta 


Land & Investment Co. v. Todd, [1929] A. C. 1. 


—— -—-— Issue of summons before leave 
obtained—Irregularity.|—On Jan. 30, 1924, a 
tenant of a dwelling-house within the Rent 
Restrictions Acts lodged two plaints in the 
West London county ct., the one under 
sect. 12 (3) of the Act of 1920 for apportion- 
ment of rent, & the other under sect. 14 (1) 
of the same Act for certain sums paid by 
him in respect of rent which, as he alleged, 
was irrecoverable by his landlord. These 
sums were, by sect. 8 (2) of the Act of 1923, 
recoverable on or before Jan. 31, 1924, but 
not afterwards. The claim for apportion- 
ment could regularly be brought in the West 
London ct.. but the claim for repayment 
could not be brought in that ct. without the 
leave of the judge or registrar on an applica- 
tion supported by an affidavit. No affidavit 
was sworn until Feb. 5, 1924. Notwith- 
standing this the plaint was entered, a plaint 
note under the seal of the ct. was given to 
pitf., & a summons was issuéd, all bearing 
the date Jan. 30, 1924. By Ord. 7, r. 2, a 
summons to appear fo a plaint shall be dated 
of the day on which the plaint was entered, 
& the date thereof shall be the commence- 
ment of the action :—-Held: (1) the irregular 
entry of the plaint & issue of the summons 
before the necessary leave had been obtained 
did not deprive the county ct. of jurisdiction 
to hear the action, but the irregularity could 
be waived by deft. ; (2) as deft. had appeared 
to the summons & raised a defence in no way 
challenging the jurisdiction of the ct., he had 
waived the irregularity; the action must 
therefore be taken to have commenced on 
Jan. 30, & pitf. was entitled to recover. — 
PRINGLE v. Hawes, [1925] 1 K. B. 573; 94 
L. J. K. B. 458; 182 L T. 785, C. A. 

—-~— Claim for declaration as to future pay- 
ments—Involving payment of sums exceeding 
prescribed limit.|—-Where an action was 


Vol. 


brought in the county ct. to recover a money 
claim under an agreement, & also for a 


XTiI.—County Courts. Casez 147a—315a. 


RIDGE, [1928] 1 K. B. 482; 97 L. J. K. B. 
244; 138 L. T. 497, C. A. 


declaration as to future payments under the | nnotution :-—Consd. Upton v. Farmor (1930), 142 L. T. 526. 


agreement :—Held: the county ct. judge 206b 


had no power to make a declaration which 
might involve the payment of sums of money 
by deft. in excess of the limit of £100 pre- 
scribed by 1888 Act, s. 6.—Smiru v. Smivn, 
[1925] 2 K. B. 144; 94 L. J. K. B. 813; 183 
L. T. 345, D. C. 
Annotation :—Refd. Humber Conservaney Board v. Federated | 208. 
Coal & Shipping Co., (1928) 1 K. B. 492, 

148. After this case add ‘*Sum lent beyond | 209. 
jurisdiction—Action for relief under Money- 
lenders Act, 1900 (c. 57).)—-See Monry & | 211. 
MONEY-LENDING, No. 377a.”’ 

197. Add. Annotation :—Consd. Dudley & District | 212 
aoe Bldg. Soc. v. Gordon, [1929] 2 K. 1. 

198a. Duty of judge to make order—On proof of 
right to possession.|—The words ‘ may 
order ” in 1888 Act, 8. 138, are enabling words 
only, but where the legal right of a landlord 
to the possession of premises has been 
established it is the duty of the judge, not- 
withstanding the permissive form of the | 213. 
sect., to m-ke an order for possession. In 
exercising tie discretion given him as to 
the period tor the coming into operation of 
the order, the judge must {ix a period reason- 
ably adjusted to the circumstances of the case, 935 
including the nature & term of the tenancy. | 7" 


.J—Observations as to declarations in 
county cts.—HUMBER CONSERVANCY BOARD 
v. FEDERATED Coal & SurpptIna Co., Lrp., 
[1928] 1 K. B. 492; 97 L. J. K. B. 136; 138 
L. T. 834; 17 Asp. M. L. C. 388, D. CO, 
———.]-—See, also, Nos. 147a, 212. 

Add. Annotation :—Consd. Smith v. Smith, 
[1025] 2 K. LB. 144. 

Add. Annotation :---Refd. Upton v. Farmer 
(1930), 142 L. T. 626. 

Add, Annolation :—N.F. De Vries v. Small- 
ridge, [1028] 1 K. B. 482. 

Add. Annotations :—Distd. Davey v. Robinson, 
[1v283) 1 K. 2B. 668 Apld. Smith v Smith, 
[1925] 2 K. BB. 144. Folld. De Vries v. 
Smallridge, [1928] 1 K. B. 482. Consd. 
Upton v. Harmer (1980), 142 1..T, 626. Refd. 
Humber Conservancy Roard v. Federated 
Coal & Shipping Co., [1028] 1 K. B. 492 ; 
Woodrow v. 'Trawlers (White Sea) & Grimsby 
(1929), 141 1. Tl. 676. 

Add. Annotations :---Consd. Upton v. Farmer 
(1930), 142 L. T. 526. Refd. De Vries . 
Stnallridve, [L028] 1 KK. B. 482. 

After this case add “In remitted action.]—- 
See No. 373a, port.” 

Kor ** Not within jurisdiction ’’ read ‘* Within 
jurisdiction.”’ 





The county ct. judge in two cases of weekly 2358. -——.]—Dm Vires v. SMALLRIDGR, No. 206a 
e e - 4 a Ue ae bh ata 49 ° jf 5 


tenants whose tenancies had been validly 
terminated by notice to quit, refused to 
make any order in one case, & in the other, 
while making an order, postponed its opera- 
tion for twelve months :— Nets: this was 
not a judicial exercise of his diseretion, in 
either case.--SHEFFIELD CORPN. t. Lie x eon, 
SAME v. MORRELL, [1029] 2 K. B. isi; OS 
L. J. K. Be. 512; 14) LT. 2653; 03 J. 7 | 
235; 45 T. L. R. 4913 73 Sol. Jo. 867, D.C | 

198b. Terms of order—Postponement of operation 
—What must be considered.|—-Siirrin Lp 
CORPN. tv. LUXFORD, SAME v. MORRELL, | 272a. 
No. 198a, ante. 

205. Add. Annotation :—Refd. Rye v. Purcell, 
[1926] 1 kK. B. 446. 

206. Add. Annotation :--Refd. Ke Keystone 
Knitting Mills Trade Mk., (1929] | Ch. 92. 297. 

206a. Claim for declaration.!—(1) The county ct. 


Ww 
> 
a 


295. 


—— 





anle. 


244a. Partnership -Claim for account --Effect of 


denial of partnership on Jurisdiction. |-—R. v. 
LAwey, Hae p. Koreman (1931), 48 T. Ta. RR. 
123, D.C, 

Add, Annotations; --- Gonsd. Rossiter — v. 
Langley, [125] tL OK. B. 7415) Russoff vo, 
Lipoviteh (1025), 94 1. J. K. B. 355. Refd. 
De Vries v. Sparks (1027), 167 L. T. 441. 
Mentd. Turner vp. Watts (1927), 44 'T. Ll. RR. 
105. 

were eee ej He BANE v. FOXALL & 
CANKOR IN THE COUNTY Count ov NORFOLK 
(1856), 20 J. P. Jo. 203, 

Add, Annolaution :--Refd. Salter v. Lask, 
(1923) 2 KK. 13. 708. 

Add. Annotation :---Refd. Salter v. Lask, 
[1923] 2 K. B. 708. 


has no jurisdiction to entertain a claim for a | 315a. ---—- Disputes In relation to fishing boats. — 


declaration in an action in which no sum of 
money is claimed. Stiles v. Ecclestone, 
No. 211, post, overd. 

Upon a contract for the sale of real property 
at a price exceeding £500 the vendor brought 
an action in the county ct. against the pur- 
chaser, claiming a declaration that deft. had 
forfeited the deposit paid under the contract 
by deft. to stake-holders, who were -not 
parties to the action, & that he was entitled 
to receive payment of the deposit from the 
stake-holders. No other claim appeared in 
the plaint or the summons or the parti- 
culars of claim :—Held: the county ct. had 
no jurisdiction to catertain the claim, (1) on 
the above ground, & (2) on the further 
ground that the claim was for partial specific 
performance of an agreement for the sale 
of property within 1888 Act, s. 67, where the 
Hieron ear exceeded £500, the amount 
imited by that sect.—DE VRIES v. SMALL- 


25 


Merchant Shipping Act, 1894 (c. 60), s. 387.|.-- 
Pitfs., who were the owners of a steam 
fishing boat, brought an action in the county 
ct. ayainst dceft., who was a member of the 
crew of the boat, claiming a sum as money 
lent by them to deft. Delt. alleged in 
defence that the sum claimed had been paid 
to him as wages; &, further, that the county 
ct. had no jurisdiction, the question between 
the parties being a dispute concerning wages 
within above sect. which could only be 
dealt with by a superintendent thercunder. 
At the trial it was found as a fact that the 
sum claimed had been lent to deft., & that 
there was no real dispute concerning wages : 
—Held; the county ct. had jurisdiction to 
entertain the action notwithstanding the 
sect., inasmuch as that ct. had all along had 
jurisdiction to entertain an action for money 
ent & the sect. did not either expressly or 
by implication exclude that jurisdiction ; &, 


Cases 31$a—407a. ENGLIsH AND Ewprer 


further, the jurisdiction of the super- 
intendent under the sect. did not arise until 
a party to the dispute called him to decide it, 
& here no party had called upon him to do 
s0.—STURLEY v. PowE iy, [19380] 1 K. B. 





Dicrest SUPPLEMENT. 
677; 99 L. J. K. B. 197; 142 L. T. 484; 
46 T. L. R. 236; 18 Asp. M. L, O. 97. 
827a. —— Ap noe—Raising defence not chal- 


peara 
lenging jurisdiction.)—PrinGLn v. HALES, 
No. 139a, ante. 
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Part IV.—Remitted Actions. 


381. After this case add ‘* Action for relief under 
Money-lenders Act, 1900 (c. 51).]-— See 
Money & MoneEy-LENDING, No. 434a.”’ 


362. Add. Citation :—91 L. J. K. B. 771. 


3738a. On jurisdiction of county court—Reduction 
of claim for damages—Alternative claim for 
injunction.]—-Where an action, commenced 
in the High Ct., has been transferred to a 
county ct. under 1919 Act, s. 1, the effect of 
sect. 4 of that Act is to give the county ct. 
jurisdiction to deal with the matter equal 

to or the same as that of the High Ct. 
Pitf. & deft. entered into an agreement, 
which provided that in the event of any 


breach thereof by deft. he should pay to | 


pitf. in respect of each such breach a sum of 
£160 by way of agreed & liquidated damages. 
Pit{. alleged that deft. had broken the agree- 
ment, & he brought an action inthe High Ct. 
claiming the sum of £150 & an injunction. 
Pitf. afterwards applied, under 1919 Act, 
8s. 1, to bave the action : emitted to a count 
ct., reducing the money claim to £90, 
claiming an injunction in the alternative. 
The master made an order for remittal. 
Pitf, then delivered particulars of claim, 
asking for £90 damages or in the alternative 
an injunction. Ne admitted, however, that 
the real object of the action was to obtain an 
injunction. On the action coming on for 
trial the county ct. judge declined juris- 
diction on the ground that in substance the 
action was for an injunction alonc. On 
appeal to a Div. Ct., that ct. held that the 
county ct. judge had jurisdiction to entertain 
the action, & sent it back to him for trial :— 
Held: the decision of the Div. Ot. was 
correct.— DAVEY v. ROBINSON, [1923] 1 K.B. 
603; 92 L. J. K. B. 386; 128 L. T. 513; 39 
VY. L. R. 168; 67 Sol. Jo. 246, C. A. 

379. Add. Annotation :--Consd. Davey v. Robinson, 
[1023] 1 K. B. 568. 

382. Add. Annotation :—Consd. Upton v. Farmer 
(1980), 142 L. T. 526. 

404a, Duty of county court Judge to specify scale of 
costs.|-—In an action remitted from the High 
Ct. to the county ct., it is advisable that the 
county ct. judge should specify the scale on 


which costes are to be taxed. Semble: in 
the absence of any direction by him as to 
acale, the costs must be taxed in accordance 
with the scale applicable to the amount 
recovered.——-GOLD BrorHersS & Nasu, LTv. 
vy. FULLER (1925), 184 L. T. 151; 70 Sol. Jo. 


284, D.C. 
Annotation :—Consd. Davies v. Davies (1927), 96 L. J. K. B. 
404b. ——— Order for costs on higher scale — 


Necessity for certificate.}—A county ct. judge 
cannot award to pitf. in a remitted action 
costs on a scale higher than that applicable 
to the amount recovered without giving a 
certificate in accordance with 1888 Act, s. 119. 
—Daviss v. Davis, [1928] 1 K. B. 364; 96 
L. J. K. B. 1066; 137 L. T. 567, D. C. 


408. Add. Annotation :—Refd. Hives v. Dawson 
(1927), 44 T. L. R. 37. 


410a. Discretion of county court jJudge—To deprive 
successful party of costs.]|—-Where a pitf. has 
begun an action in the High Ct. & within 
twenty-one days from issue of the writ has 
obtained, under R. 8S. C., Ord. 14, an order in 
respect of part of his claim whereby he may 
sign judgment for £20 or upwards either 
unconditionally or unless that sum is paid 
into ct. or to pltf.’s solr., & the remainder 
of pltf.’s claim is remitted to a county ct. 
with leave to defend, the judge of the county 
ct. has the same jurisdiction as a judge of 
the High Ct. over the costa of the whole 
proceedings, & he may order them to be taxed 
on the High Ot. or on the county ct. scale. 
But in deciding the scale on which they are 
to be taxed he must exercise his discretion 
judicially, & he is not entitled to deprive 
pltf. of the High Ct. costs of the High Ct. 
proceedings unless a has been guilty of 
some misconduct.—JENKINS & Co. v. SIMON, 
[1926] 1 K. B. 111; 95 L. J. K. B. 97; 184 
a a 88; 42 T. L. R. 39; 70 Sok: Jo. 162, 
Annnaton :—Refd. Gallivan vy. Warman (1930), 169 L. T. Jo. 


420a. Recovery of less than £50—Joinder of 
actions—Whether total sums recovered to be 
considered.}—GALLIVAN v. WARMAN (1930), 
169 L. T. Jo. 827; [1930] W. N. 96. 


ee: ee tans ME 


Part V.—Procedure. 


488. Add. Annotation :—Generally, Retd. Friern 
Barnet U. ©. v. Adams, [1927] 2 Ch. 25. 

455 Add. Cilations :—91 L. J. Ch. 627, (1922) 
LB. & O. R. 155. 

497a, —— Application under Administration of 
Justice Act, 1920 (c. 81), 8s. 8—Discretion of 
Judge to order trial without. jury.J—-On ! 


claiming from defte ages for 

injuries caused by the alleged negligence of 
defts.’ servante. Defte. filed a defence deny- 
ing negligence & afterwards mere vite notice 
of an application to dispense a jury. 
The application for trial without a jury was 
made under the above sect. The county 
ct. judge, without giving any reasons for his 


May 10, 1928, pitf. commenced proceedings 
. damagt nal 
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decision, ordered the trial of the action with- 
ont a jury. & pltf. appealed against that 
order & alleged that the learned judge had 
not properly exercised his discretion :— 
Held: the above sect. did not give the county 
ct. judge an absolute power to order the 
trial of an action without a jury; the sect. 
gave him a discretion which must be exer- 
cised judicially ; in this case there were no 
proper materials on which the learned judge 
could exercise his discretion judicially ; it 
would not be a proper exercise of the learned 


county ct. judge is bound in law to make 
the order ed for, unless the party desiring 
to dispense with a jury under the above 
sect. establishes to his satisfaction that the 
action could be as conveniently tried without 
a jury. Further, the fact that the lists are 
congested is not a ground on which the county 
ct. judge is entitled to suspend a litigant’s 
right to trial by jury.—CALcraFT v. LONDON 
GENERAL OMNIBUS Co., [1923] 2 K. B. 608; 
92 L. J. K. B. 1002; 129 L. T. 704; 89 
T. L. R. 466; 67 Sol. Jo. 641, D. CO. 


judge’s Daca discretion to dispense with a | Annotation :—Consd. Winn v. L. C. C. (1923), 130 L. T. 350, 
jury merory, Decause it was inconvenient ; on | 499g, _. Action in which fraud alleged—Whether 


‘the other hand it is not necessary for the 
judge to give his reasons for dispensing with 
@ jury, but there must be some grounds 
for so exercising his discretion.—WINN v. 
LONDON County COUNCIL (1923), 180 L. T. 
350; 88 J. P. 81; 40 T. L. R. 106; 68 
Sol. Jo. 502, D. C. 


497b. --—- --— Onus on party objecting to jury.] 
—On an application in the county ct. for an 
order that an action be tried with a jury the 


Re ee i ee 


mere allegation sufficient.]—-To come within 
the proviso to Administration of Justice Act, 
1920 (c. 81), 8. 2 (1), a relevant issue of fraud 
must be raised, which will have to be decided 
in order to determine the rights of the parties, 
& it is not sufficient for pltf. merely to allege 
that deft. acted fraudulently.—MWVERETT v. 
ISLINGTON GUARDIANS, [1923] 1 K. B. 443 
v2 L. J. K. B. 250; 128 L. T. 447 3 87 
J. P, 61, D. C. 


Part VI.—Trial, Judgment and Execution. 


584a, ——— Damages claimed. }—-In an action 
for damages & an injunction in respect of 
alleged trespass, neither the pracipe nor the 
particulars of claim stated the amount of the 
damages claimed. The particulars of claim 
stated that neither the value nor the reserved 
rent of the dominant tenement exceeded 
£100 per annum, but did not state tne value 
or reserved rent of the servient tovement. 





I. T. 252. Apld. Conquer v. Boot, [1028] 2 
K. B. 336. 
See, also, UsTOPPEL, No. 447a, post. 


578. Add. Annotation :—-Refd. Scammell  »v. 


Hurley, [1020] 1 K. B. 419. 


593. Add. Annolation :— As io (2) Refd. Campbell 


v. Pollak (1927), 43 T. I. BR. 496. 


617. Add. Citation t-—]6 B. W. C. C. 43. 


7 . + & ¢. . 
The judge allowed two amendmenta o° the 619. Add. Annotation :---Refd. R. v. Copestake, 


particulars of the claim, the first, a statement 
that the damages claimed were £25; & tie 


_- 


Ex p. Wilkinson (1926), 90 J. P. 191. 


‘second, an allegation that neither the value | 621. Add. Annotation :~-Refd. R. v. Newport 


nor the reserved rent of the servicnt tenement 


(Salop) JJ., La p. Wright, [1929] 2 K. B. 416. 


Held: the county ct. judge had power under 
the above sect. to make the second amend- 
ment, & the first amendment also.—-UPpTon v. 
FarMER (1930), 142 L. T. 526; sub nom. 
FARMER v. Upton, 46 T. L. R. 252; 04 
J.P. Jo. 136. 








Rent of servient tenement.|-- 
Upton v. FARMER, No. 534a, ante 


585a. Action for ejectment-—Action for recovery 
of possession appropriate.|—Where an action 
for ejectment is brought in the county ct. 
under County Courts Act, 1888 (c. 43), s. 59, 
& the proper course would have been to 
claim recovery of possession under sect. 135, 
the judge has power & ought, under sect. 87, 
to allow the amendments necessary to 
enabje him to deal with the real rights of the 

arties.—-DAVY v. MAGNUS (1931), 47 T. 1. R. 
09; 75 Sol. Jo. 6860, D.C. 

554. Add. Annotation :—Consd. Hoystead v. Taxa- 
tion Comr., {1926} A. C. 155. 

5638. Add. Annotations :—-Consd. Jaeger Co. v. 
Jaeger (1929), 46 R. P. C. 336. Refd.- 
Mackenzie-Kennedy v. Air Council, [1927] 
2K. B. 517. 

865. Add. Annotations :—Consd. Ord vo Ord, 

{1923] 2 K. B. 482; Tne Koursk, [1924] 

P. 140; Debenhams v. Perkins (1925), 133 


27 


534b. 


—A. W., Lrp. v. CooveR & Hany, Lrnp., 
No. 783a, poat. 


648a. —---- Sum deposited by claimant to goods less 


than value of goods—-More than Judgment 
debt & costs.|-—--Goods which had been taken 
in execution under a county ct. judgment 
were claimed by a claimant. The execution 
creditor did not admit the claim & claimant 
deposited with the bailiff under 1888 Act, 
gs. 156, the sum of £26 which was considerably 
less than the value of the goods claimed, but 
was more than sufficient cover the judg- 
ment debt & costs of the execution. The 
money was paid into ct. by the bailiff, who 
remained in possession of the goods, & an 
interpleader summons was issued. Before 
the return day of the interpleader summons 
the execution creditor gave notice that he 
admitted the title of claimant to the goods, 
& the bailiff withdrew from possession. 
Upon the taxation of the costs the bailiff 
claimed possession fees up to the date when 
the execution creditor admitted claimant’s 
title, upon the ground that under sect. 156 
he was bound to remain in possession until 
the amount of the value of the goods was 
deposited with him :—Held: as the £206 
was deposited with & taken by the bailiff 
under sect. 156 of the Act, he must be deemed 


Cases 648a—783a. 


to have taken it upon the assumption that 
it represented the amount of the value of 
the goods, & therefore he had no right to 
remain in possession or to possession fees 
after the date of the deposit.—NEwsumM, 





ENGLISH AND Empire Dicest SUPPLEMENT. 


Sons & Co., Lip. v. Jamps, [1909] 2 K. B. 
384; 78 L. J. K. B. 761; 100 L. T. 852; 
53 Sol. Jo. 521, D. C. 

652. Add. Annotation :—Refd. Sheffield Corpn. v. 
Luxford, Same v. Morrell, [1929] 2 K. B. 180. 


Part VII.-—Costs. 


677. Add. Annotation :---Refd. Russoff v. Lipovitch 


(1924), 69 Sol. Jo. 276. 


After this case insert, ‘‘ See, also, Nos. 566- 
573, ante.”’ 


Add. Annotation :—Refd. Temperance Loan 
Fund v. Krwood (1927), 1387 L. T. 449. 


After this case add ‘‘ —-—- —-— Action by 


money-lender.|--Sce Money & MONEY-LEND- 
InG, No. 442a.”’ 


691. Add. Annolation :—Refd. Campbell v. Pollak, 
[1927] A. O. 782. 


681a. —--— Order for costs on lower scale.]--When 
the amount found due to pltf. is between 
£20 & £50 the scale of costs applicable is | 
Seale 3B, & a county ct. judge has no juris. 
diction to make an order for costs on a lower 
scale unless it be shown that pltf.’s action 
is frivolous or oppressive, or that there has 
been misconduct or dishonesty on his part. 
--Huangs (W.) & Son v. SATCHELL (1925), 
1384 L. T. 93, D.C. 

691b. ---- In remitted action.]—-JENKINS & Co. 
v. Simon, No. 410a, ante. 


693. Add. Annotation :—Refd. Campbell) v. Pollak 
(1927), 48 I. LL. RR. 495. 


695a. ——.]—-PItf.’s motor car, whilst being 
driven by his wife, was injured, as pltf. 
alleged, through the negligent driving of a 
motor lorry by a servant of defts. At the 


684, 
686. 


690. 


695b. —-— Order for costs on lower scale.]—On a 
claim by an unsuccessful deft. against an 
insurance co. as third parties, for indemnity 
to an amount exceeding £50, judgment was 
given for the third parties. The county ct. 
judge, without giving any reasons, ordered 
the unsuccessful defts. to pay costs to the 
third parties on Scale B, applicable to cases 
where the amount does not exceed £50, the 
scale where that amount exceeds £50 being 
Scale ©, Jt was not suggested that any facts 
existed to justify a special direction as to 
costs under 1888 Act, s. 113 :—Held: there 
was no jurisdiction to make the order.— 
BEVINGTON »v, PEnks & BELL ASSURANCE 
Society, [1925] 2 K. B. 229; 941. J. i. B. 
§29; 183 1. T. 511, D.C. 

Annotation :-~Apld. Hurhes v. Satchell (1925), 154 L. 'f. 93. 


750. Add. Annotation :—-N.F. Warwick v. Butler 
& Lauritzen, [1925] 2 K. B. 294. 


750a. ——.]—Where under the above rule the 
registrar, on the application of a deft. who 
alleges that he neither resides nor carries 
on business within twenty miles from the 
ct., makes an ordcr directing pltf. to deposit 
in ct. a sum of money as security for the costs 
of deft., the county ct. judge under r. 11, 
sub-r. 8, has power to vary or rescind the 
order so made.—WaARWICK v. BurLeR & 
LAURITZEN [1925] 2 K. B. 294: 904 L. J. 
K. B. 657; 133 L. T. 240. D.C. 


trial of the action in the county ct. the judge | 750b. “ Court in which plaint is entered ’’----Court 


held that both sides were to blame, & gave 
judgment for dofts., but allowed no costs. 
On appeal on the question of costs :— Held: 
on the facts found at the trial there had been 
negligence on the part of pltf.’s wife, & there- 
foro pitf. could not have succeeded whether 
there had or had not been negligence on the 
part of defts., & the county ct. judge had no 
discretion to deprive the successful defts. of 
their costs.—JACKSON v. ANGLO-AMBRICAN 
Ort Co., [1923] 2 K. B. 601; 92 L. J. K. LB. 
1000; 129 L. 'T’. 792; 67 Sol. Jo. 640, D. C. 


to which remitted action sent.!-—-Where an 
action of tort commenced in the ftHigh Ct. 
has been remitted to a county et. in default 
of security for costs, that: county et. becomes 
“the ct. in which the plaint was entered,” 
& the judge may order pltf. to give security 
for costs under Ord. ATI, ro 9. of the county 
ct. rules on the appheation of a deft. who 
neither resides nor carries on business within 
twenty miles of the et.—RmpLE vu. PLAYLE, 
(1980) 1 WK. BB. 3685 99 1. J. IX. B. 64; 142 
L.T.92; 46'P. 1. R. 27; 73 Sol. Jo. 796, D.C. 





Part VIIl—Appeals. 


761. Add. Annotation :—Refd. Hives v. Dawson 
(1027), 44 T. L. BR. 37. 
763a. —— —-—~.|—WARWICK 

LAURITZEN, No. 750a, ante. 
. 716a. Debt or damage claimed not exceeding £20.] 
-~An appeal to the High Ct. against the 
decision of a county ct. judge granting a new | 
trial is an oppor! “in an action" within | 
1888 Act, s. 120. & where the debt or damage | 
claimed did not exceed £20 the High Ct. has | 
no jurisdiction to hear the appeal] unless 
applt. has obtained leave of the county ct. 
judge to appeal.—WarRpD v. SNEIMAN (1925), 
183 L. T. 560; 41 T. L. R. 598, D. C. 
Annotation -—Rold. Hives vr. Dawaon (1927), 44 T. L. 2. 





v. BUTLER & | 





a1. | 


779a, ——— Claim less than £20.]—-There is no 
appeal without Icave from a county ct. 
judge's refusal to review a taxation of costs, 
where the amount claimed is less than £20.— 
litves v. Dawson (1927), 138 L. T. 238; 44 
ha Oe ras me ee 


783a. Order for payment of possession fees of high 
baillff_—Under Ord. 27, r. 1 (2).J—(1) A 
Div. Ct. has jurisdiction to hear an appeal 
from the decision of a county ct. judge who, 
under the above sub-rule has, on the appli- 
cation of the high bailiff, made an order 
against the execution creditors, who have 
directed the high bailiff to withdraw, for the 
payment of his fees. 
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Vol. XII..—County Courts. Cases 788a—1093. 


On May 15, 1924, the high bailiff of a Goudge v. Broughton, Simson v. Miatt, 
county ct. under a warrant of execution Bartram v. Brown, Barker v. Hutson, [1929] 
purported to levy upon the goods of judg- 1 K. B. 108 


ment debtors at their premises, & put a man 


in possession. The sheriff was then in pos- 797a. Exception from rule—Appeal under Rent 


session of the goods uuder process of an Restriction Acts,|— LEFEVRE v. Hirst (1031), 
earlier date, but not to the Nenowlelce se 100 lu. J. K. B. 733, D. O. 
the high bailiff, as the county ct. judge | 809. Add. Annotation :—Refd. Cohen v. Roche 


found. ie high petite on taking posses- | (1926), 95 L. J. K. B. 9456. 

sion received from judgment debtors a docu- | 818. Add. Annotation :—As to (1) Refd. Phillips 
ment which stated that in consideration of v. Biltannia’ Hygienic taendie Co., 1923] 
his withdrawing from possession they autho- 1 K. B. 689. ° 


rised him at any time to re-enter & undertook ; 
at Eaueeee cag attic aoc Oa. Tune 12, | 882. Add. Annotations :--As to (1) Distd. Martin 


1924, the high bailiff on the instruction of v. Stanborough (1924), 41 T. L. It. 1. Refd. 
the judgment creditors withdrew from pos- Gayler & Pope v. Davies, [1924] 2 K. B. 75, 
session. The execution was ineffective, ex- After this case add the following cross- 
cept in so far as it brought the parties into reference :—Order directing arbitrator under 
negotiation with a view to a settlement. Agricultural Holdings Acts to state special . 
The high bailiff made an application to the case.J—Scee AGRICULTURE, No. 2064. 

county ct. judge under the above rule, for | 852, Add. Annotation :—Consd. Leyton U. ©. v. 
an suey for payment by the judgment Wilkinson, [1927] 1 K. B. 858. 

creditors of his fees for keeping possession 900. Add. Citation :—-20 L. G. BR. 683. 


from May 15 to June 12. The county ct. ; one : 
judge found that the high bailiff did not | 908. Annolalions:—-For the existing annotations 
substitute as follows :—- 


withdraw from possession, but was in actual 

possession «& not in mere walking posses- Annotations ‘7 Overd._ Abrahams v. Dimmook, (1018) 1 
: ng >gide ie K. 18.662. Cook v. Gordon was wrongly decidec UCKLEY, 
sion of the ::oods, & made an order for pay- | 1.3.)._Refd. The Croseont, Groat, Northern 8.8. lishing 
ment of the fees claimed :—Held : (2) the Co. v. 8.8. Croscont (1893), 62 L. J. 2. 63. 

possession of the sheriff did not in the cir- | 943, Add. Annotation :---Refd. Simmons v. Crossley, 
cumstances prevent the high bailiff from [1022] 2 K. B. 95. 

taking & keeping such possession as would 
entitle him to claim fees; (3) there was | 928a. Reference to statutory & other orders & to 


evidence to support the finding of the county private & local Acts--Duty to supply coples 


Q 
ou 


cr NE a a 


ct. judge that the high bailiff did not with- for use of court.|---PRACTICH Note, [1926] 

draw from possession, but kept actual as W.N. 308, D.C, 

distinct from walking possession; & there- | 938. Add. Annotation: -- Distd. Rackham =v. 

fore the order of the county ct. was right. Tabrum (1923), 120 L. 'T. 24. 

—A. W., Trp. v. Cooper & tisit, Lrp., | 945, Add. Annotation :---Reftd. United States Ship- 

[1925] 2 K. B. 816; 94 L. J. K. D331; ping Board v. Strick, [1926] A. O. 545. 

133 L. 'P. 508. 962a. —-— Appeal under Poor Persons Rules.|— 
7878. —— Preliminary question of law-.-Whether | The ct. may award costs ayainst applt. who 

‘judgment ’’ within 1888 Act, s. 120.j-. | appeals under the Poor Persons Rules, if 

Daws v. Nerriusurp, (erp. (1929), 168 | the appeal is entirely frivolous & vexatious & 

1. T. Jo. 518. is an abuse of the process of the ct.—-DRUM- 
789. Add. Annotalions :—Consd. Ward v. Sneiman | MOND Uv. Hrenviy (1027), 138 L. T. 200; 41 

(1925), 183 L. 'T. 560. Refd. Lloyd v. Cook, | T. 1. 2. 14, D.C. 


Part IX.-—Certiorari, Prohibition and Mandamus. 


979. Add. Annotation :--Apid. KR. v. Central Judgment In default of appearance -- Validity. | 
Criminal Court JJ., Bap. ia C. C., [1925] 2 | —-CGHusTr PAreNnrs & ENGINEERING Works, 
K. B. 438. : Lrp. v. Maaas, No. 80a, ante. 

980a. —--- Not action voluntarily brought in county | 1016. Add. Annolations ;-Consd. [te Stanton, 
court not having  jurtsdiction.]--(1)~ A [1928j) 1 K. B. 464. Refd. It. v. Central 
pltf. who voluntarily sues in a county ct. Criminal Court JJ., Bx p. L. C. O., [1025] 2 


K. L438. 

1038. Add. Annotations :--Consd. St. Magnus, etc. 
Parochial Church Council v. London Diuvese 
Chancellor, [1923] BP. 38. Refd. Hfunter v. 


which, owing to a defence there raised, has 
no jurisdiction, is not entitled to remove the 
proceedings to the High Ct. by certioruri.. | 

(2) If such a pitf. succeeds in obtaining 
an ex parte order for certiorari deft. need not Stadtische Fluchseclischerei. Gemeinniitzige 
enter an appearance in the High Ct. DPitf. | Gesellschaft (1925), 133 L. T. 488; Mansflela 
is not entitled to judgment in default of ; vy. Robinson [1928] 2 K. B. 353. 


appearance, & such a judgment, if obtained | : oe 
by him, will be set aeide for irregularity.-— | 1064. Add. Annotation :--Apld. Pringle v. Hales, 








GrusTtl PATENTS & ENGINEERING WOonkKs, [1925] 1 KK. B. 573. . 

Lrp. v. Maces, [1923] 1 Ch. 515; 92 L. J. | 1076. Add. Annotation :-—Expld. & Apid. Simbro 

Ch. 845; 40 R. P. C. 199; aub nom. GUISTI Trading Co. v. Posograph Parent Corpn., 

Parents & IENGINEERING WoRKS, LTD. v. (1929] 2 K. B. 266. | 

Maaas, 129 L. T. 438. | 1093. Add. Annotation : —Refd. R. v. Minister of 
1008a. On obligation of defendant to appear— . Health, Ex p. Yaffe, [1930] 2 K. B. U8. 


29 18* 


Cases 1188—1146,  ENGLIsH AND Ewprre Dicsst SUPPLEMENT. 
Part Xl—Rules and Fees. 


1188. Add. Annotation :—Refd. R. v. Minister of Health, Ex p. Yaffe, [1930] 2 K. B. 98. 


Part Xil.—Statutes Conferring Special Jurisdiction. 


1148. In the cross-reference followi this case 


for ‘‘ See, generally, INDUSTRIAL, VIDENT Landlord & Tenant Act, 1927 o 30) -]——See 
: Sim1LraR Socretiss ”’ read ‘' See, generally, LANDLORD & TENANT, Vol. XX5 
. INSURANCE.” 
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5a. 


21. 
22. 
23. 
38. 
40. 


40a. 


common law disobed 


is a 


WIVES REGISTRATION 
26 W. A. L. BR. 129.—AUS8. 

241i. Statutory offences—‘‘ Offence *’-— 
Prevention of Crimes Act, 1871 (c. 132), 
8. 7T.}—STRATHERN v. PADDEN, (1926) 





Vol. XIV. Cases 3—72b. 


CRIMINAL LAW AND PROCEDURE. 


Norge.—After June 1, 1926, see Criminal Justice Act, 1925 (c. 86). 


Part |.—Principles of Criminal Liability. 


Add. Annotations :—Consd. Sorrell v. Smith, 
[1925] A. C. 700. Refd. British Oxygen Co. 
.v. Liquid Air, [1925] Ch. 383. 


Prevention of Crimes Act, 1871 (c. 112), 
s. 20.}—Attempted burglary is nota“ crime ”’ 
within Prevention of Crimes Act, 1871 
(c. 112), s. 20.—R. v. Bares (1930), 22 Cr. 
App. Rep. 49, C. C. A. 


Add. Annotation :—Refd. R. v. Cory, [1927] 
1 K. B. 810. 


Add. Annotation :—Refd. Jarvis v. Surrey 
County Council, [1925] 1 K. B. 664. 


Add. Annotation :—Refd. Jarvis v. Surrey 
County Couuucil, [1925] 1 K. B. 554. 


Add. Annoiation :—Refd. R. 
{1926] 2 K. B. 258. 


Add. Annotation :—Consd. Allard v. Selfridge 
(1924), 88 J. P. 204. 


Right of defendant to give evidence—As to his 
state of mind.}]—(1) Evidence that deft. is 
an accessory after the fact does not support 
an indictment for being a principal, or 
accessory before the fact. 

PART I. SECT. 1. 


AL isden ser ator — Semble : at 

ence to a statute 
misdemesnour.—O’DEA v. Mib- 
BoaRD (1934), 


v. Denyer, 








—MiIRKAY © 








o i, 


FR eee ne ae ae pete = 


he was uct «ullty of the offence cha 
| 
! 


38 ii. ——-- ——., 
Oe B.), [1927] 2 D. 
n. Crim. Cus. 134.—CAN, 
J- The general rule 


72b. 


ROBERTBON, 
8. O. (3.3 1. -- BOT. 
PART I. SECT. 2, SUB-SEOT. 2.—A. 


}—R. v 
L. R. 565; 47 


RO ae en es 


(2) On the question of mena rea, deft. is 
entitled to give evidence of the state of his 
mind at the relevant time.— -R. v. Frvz- 
PATRICK (1926), 19 Cr. App. Rep. 91, C. C. A. 


Add. Annotation :—Folld. Bridges v. Griflin, 
(1925] 2 K. B. 233. 

Add. Annotation :—-Refd. Anderson v. Daniel 
(1923), 180 L. T 418 


Add. Annotation :—Distd. Furey v. Welch, 
[1929] 1 K. B. 388. 


-|— Held: above sect. applies the 
general law of larceny to pigeons so far as it 
does not apply to them already: & con- 
sequently, a taker who honestly believed the 
pigeon taken to be his own was not within 
the sect.—Farey v. WetcH, [1929] 1 K. B. 
388; 98 L. J. K. B. 318; 140 L. 'T. 560; 
93 J. P. 70; 4571. I. R. 277; 27L. GR. 
153; 28 Cox, C. (. 604, D.C. 


Refusal to maintalu wife & family. ]---It is no 
defence to a charge of ‘ wilfully refusing & 
neglecting to maintain’? a wife & family, 
whereby they have become chargeable to the 
common fund of a union, that the husband 








oe par _ vote oes 


hee real bor@lar in his breaking Into a 
(1927] | house & taklug goods, then instrueted 
the police where the goods were to be 

found & gave information leading to 
| the arrest. of the erlminal. There was 

conflict between the evidence of the 
accused & that of the police oflicer who 
jnstractod him. The magistrate con- 
Vielod the uceused. stating ho was 
releved from weighing the evidence of 


. CRAWFORD 





8. ©. (J.) 9.—SCOT. 
The word 


41. -—— -j}— 
“‘ offence ’’ in Indian Penal Code, s. 149. 
is confined to offences under the Code 
& does not include within its meaning 
offences under Indian Railways Act.— 
Re VasupEVA MupaLt (1929), I. L. Rh. 
52 Mad. 882.—IND. 

24 iii. ** Crime "’—Prevention of 
Crimes Act, 1871 (c. 112), as. 7, 20.J— 
To be relevant a co of @ con- 
travention of sect. 7 must Hbel upon 
ite face a conviction on indictment of 
an offence, & a previous conviction of 
an offence, both of which offences must 
be * crimes "’ as defined in sect. 20.—- 
MURRAY v. MACMILLAN, [1927] 8. C. (J.) 
14.—SCOT. 


PART I. SECT. 2, SUB-SECT. 1. 
29 li. ——— Criminal Code, a. 247.}-— 
R. «. Hurt (1923), 48 Can. Crim. 
82; 56 O. lL. R. 48.—-CAN. 
29 fff, ———- ———.}—-R. v. CANADIAN 
ALLIiS-CHAMBERS TD. ek he 48 
Oan. Crim. Cas, 63; 54 0. L. R. 38.— 








N. 

80 ti. ——.}--A fish merchant was 
convicted on a charge of clandestinely 
taking possession of Osh boxes, the 
Property of various fish merchants 
wel] knowing that he had not, & would 
not have, ved on from the 
owners to his doing so, & with usin 
the boxes Ld Pibedeays 3 them with fish 


dispatching them to the fish mariggt at 
G ve w :—Tield : as there was no 
clan in the conduct of ‘ 


that. when on a trial for murder the 
Crown succeeds in establishing such a 
prima facie cage as, in the absence of 
any oxplanation, will justify the jury 
in finding the accused guilty of murder, 
the burden then devolves upon him of 
making out such circumstances of 
alleviation, excuse or justification as 
will afford a foundation for his defence, 
docs not apply to the case where such 
circumstances arise out of the evidence 
against him. Thorefore, where varlous 
circumstances were brought out in the 
course of the Crown’s own case which 
bore materially on the question of the 
socused’s intent, & the issue was raised 
thereon whether the Crown had ad- 
duced sutiicilent proof to discharge its 
own burden of establishing the offence 
of wurder:—eld: the judge in 
charging the jury should have given 
them to understand, without imposing 
any onus on the accused, that if, in 
view of such circumstances, they enter- 
tained any reasonahle doubt as to the 
risoner having a murderous intent, 
hey could not properly find him guilty 
of murder.—R. v. PrRmaxk, [1930] 1 
W. R. 755; 3D. L, R. 345; 5 

C. Cc. 203; 24 8. L. R. 417.— 

CAN. 


pi. - Aasisting police.}-—-On a 
charge of burglary the accused stated 
cted by a police officer to 


Can. 





take p in burglary in order to 
art in a burglary order 
aaaist tho police in bringing a criminal 
noe boast He pores ang Ae 
ore urglary as to where & when 
was to take place, accompanied the 


1 





the police officer & tlhe other witnesses, 
as the evidence showed that ueensed 
helped to commit tho erline i: dled : 
reversing the decision of the maging: 
trate, af accused’s evidence Is beHeved, 
what he did was not with the intention 
of committing felony, but with the 
Intention of helping tho polleo,—Tt. v. 
a iat (1940), 43 B.C. RY 5T.-- 


PART I. SECT. 2, SUB-SECT. 2.-——B. 


59 i. Notification of contagious disease 
—Public Health Aci, R S. O., 1944 
(c. 218), 8. 55 (1).}-——-Where deft., o 
qualified medical practitioner, honestly 
believed that a diseaao was not com- 
municable:—Hield: there war no 
mens rea, & he could not be guilty of a 
criminal offence... uv. GORDON, 
(192412 D. L. RR. 358: 42 Can. Crim. 
Cas. 26; 64 0.1L. HR. 355.---CAN. 

o (p. 38) i. -~----.]-—- Mens rea is an 
essontial ingredient of the offence of 
possessing apparatus sultable for the 
manifacture of splrits contrary to 
Indjand Revenue Act, #. 180 (e). This 
does not mean that guilty motive or 
intention mnust bo shown. Mena rea 
can be shown by the presumptions of 
fact which may be raised agninst 
accused oy the nuture of tho apparutusz 
fonnd In his possession & the circum- 
stances surrounding that possesulon.—- 
R, (JACKSON) v. HUTONINBON, [1925] 
3 W. W. R,. 744.-—CAN, 


sb. Keeping beer over legal strenylh-— 
Ontario Temperance Act, 1916 (c. 50), 


Cases 72b—466. 


bond fide but erroneously believed that he 
was not legally bound to maintain them in 
Mens rea is immaterial. 
—Bices v. BURRIDGE (1924), 89 J. P. 75; 


the circumstances. 


22 L. G. R. 655, D. C. 


Bailey, [1924] 2 K. B. 3800. 
Southern (1929), 142 L. T. 383. 
229. Add. Annotations :—As to (1) Refd. R. v. 
Kenneally (1930), 22 Cr. App. Rep. 52. 


ENGLISH AND Empire Dicrest SUPPLEMENT. 


Refd. R. v. 


Generally, Refd. Dixon v. Sutton Heath & 





no power to alter the rules in JAfc 
Case, No. 229, ante.—R. v. FLAVELL (1926), 
19 Cr. App. Rep. 141,C. C. A. 


244a. S.P.—-R. v. Kopscu (1925), 19 Cr. App. 





Lea Green Colliery, Ltd. (No. 2) (1930), 23 


-}-—-The Ct. of Criminal Ap ppeal has 


aghten’s 


Add. Annotation :—As to (1) Consd. R. v. 
Bateman (1925), 94 L. J. K. B. 791. 


R. v. Betts & 


Ridley (1930), 144 L. T. 526. Refd. R. v. 


Canham (1925), 18 Cr. App. Rep. 163. 


Add. Annotations :—Consd. A.-G. for Straits 


Settlmt. v. Pang Ah Yew, [1925] A. C. 555. 


122. Add. Annotation :—Refd. Allen v. Whitehead, 
[1930] 1K. B. 211. B. W. C. C. 135. 
138. Add. Annotation :—Apld. Allen v. White- | 230a. 
head (1929), 45 T. L. R. 655. 
184. Add. Annotation :—Refd. Allen v. Whitehead 
(1929), 45 T. L. R. 655. 
147. Add. Annotation :—As to (1) Refd. Allen v. 
Whitchead (1929), 45 T. L. B. 655. Rep. 50, C. C. A. 
150. Add. Annotation :—Refd. Allen v. Whitehead | 292: 
(1929), 45 T. L. RR. 655. ; 0 d 
167. Add. Annotation :—Refd. R. v. Denyer, | 206- 424. Annotations :—Consd. 
11926] 2 Kk. B. 258. 
177. Add. Annotation :—Consd. R. ». Bateman 417 
(1925), 94 L. J. K. B. 791. : 
178. Add. Annolation :—-Consd. R. v. Bateman 


(1925), 94 L. J. K. B. 791. 


212. Add. Annotations :---As to @) Consd. R. », 


(a ean: ipesnice Miia 6° agen: Mew 3 awe ene aes oe vo Coenen se, 


a, 40.J~--Jield: mens rea uceessary 
olemept.— Ko». Hy pr, (1025)2 D. LL. RR. 
068; 44 Can. Crim. Cas. 1.—-CAN. 


80. ~~ ———-.)— Held : mens rea not 
necessary Glement.—lh. ve. BURKE, 
(8925) 3 D. L. R. 6253 44 Can. Crim. 
Cas, 234.—CAN. 

sf. Using bottle for liquor incorrvctly 
labelled.|\— Held: mens rea essential 
ingredient.—-lt. v. Savicn yrs (1927), 
47 Can. Crim. Cas. 262.—-CAN. 

sj. Israndingantmal without authority 
of owner—Brand Act, RK. S. S., 1920 
(c. 123), 8. 17(b). }= Held : mens rea 
cswential ingredient. a4 LARK t. LAWSON 
(Sask.), [1926] 1 W. BR. 173: 16 
Can. Crim. Cas. 11h CAN. 





PART I. SECT. 3, SUB-SECT. 3.—A. 


fi. ~—--- Driving motor—Lreach of 
provisions of Motor Vehicle Act.\—Nl. 
® Doyie (Ont. ‘a {1928) 50 Can. Criin. 
Cas, 233.— CAN 


PART I. SECT. 3, SUB-SECT. 3.--- B. 
o. Delete the word ** not.” 


PART I. SECT. 5, SUB-SECT. 1.— 


- (Db). 


201 li. —— Proof that accused under 
fourteen—-Onus of proof lies on accused. } 
ie », SCUNEIDER (Sask. Ay [1927] : 

L. R. 999; (1927) 1 W. W. RR. 306 
7 Can. Crim. tH. 61. GAN: 


PART I. SECT. 5, SUB-SECT. 2.-— 
B. (b). 


229 xili, —----—- —-—.]}—A,- man may 
appreciate the nature & quality of bis 
deed as an illegal act, & may yet be 
insane in respect that he fails to 
recognise that the act. is morally wrong ; 
& it is sufficiont to justify a finding that 
accused is Alri peas of instructing his 
defence that, although sane iv ordinary 
matters, he is insane in re to tho 
particular subject-matter of the charge 
which is inade against him.—H.M. 
ADVOCATE t. SHARP, [1927] 8. Cc. (J.) 
66 pride 


7 





229 x —-~-.}—TOLA Ra vt. 
R. OSD), 1. L. I. 8 Lah. 684.— IND. 

ei, -—— -}—-A map inay 
bo suffering from some form of insanit 
in the senso in which the word would 
be used by an alicnist, but may not be 
suffering from unsoundness of mind, as 
defined fu Indian Penal Code, s. 84, 
The law ree es nothing but 
incapacity to realise the nature of the 
act, & presumos that where o man’s 








466. 
(1926), 


a gp nt en 


mind or his facultics of ratiocination 
ure sufficiently clear to apprebend 
what. he is doing, be must a'ways be 
presumed to intend the consequences 
of the action he takes,—MaANi Lam 
vw. R. (1926), d. Lb. R. & Lah. 114.--IND. 


PART I. Seger SUB-SECT. 2 —- 


- (0). 
245 iii. —-—-. -J}—The driver of a 
motor car was charged with causing 
the death of a pedestrian by his reck- 


less driving. He stated that he was 


Ae ae 








not guilty ‘in respect that by the 
incidence of temporary mental dis- 
sociation due to toxic exbsaustive 


factors be was unaware of the presence 
of deceased on the highway & of his 
injuries & death, & was incapable of 
appreciating bis fimmediately previous 
& subsequent actions.”? It was not 
disputed that the pedestrian’s death 
had been caused by the excessive 
speed & dangerous manoeuvring of the 
ear :—-l/eld : if accused was otherwise 
in a condition which justified his 
driving a car, & if, through no fault. of 
his own & for some cause outwith his 
contro] & which he was not beund to 
foresee, he became either gradually or 
suddenly not master of bis action, 
through some mental defect, & was in 
that state at the time of the accident. 
the jury were ontitied to return a 
verdict. of not guilty.—-H.M. ADVOCATE 
vw. Rircuin, (1926) S. G. (J.) 49.— 
SCOT. 


PART I. SECT. 5, SUB-SECT. 2.—E. 


279 i. Need nol be scientific tags } 
—h. v. McCosaknty, (1927) 2 L. ht. 
539; 47 Can. Crim. Cas. 123 5 60 

L: R. 44.—CAN. 


PART I. SECT. 5, SUB-SECT. 3.—A. 


ae —— —-—— eae rte gett v. 


PART I. SECT. 5, SUB-SECT. 3.—B. 


297 iv. .J—Evidence of drunken- 
ness falling short of a proved incapacity 
in accused to iorm the intent necessary 
to constitute the crime, & merely 
establishing that his mind was affected 
by drink eo that he more readily gave 
way to some violent passion, does not 
robut the preaumption that a mee 
intends the natural consequences of 
his acts. — SHERU & Gama vo. R. (1923), 
I. a FR. 7 Lah. 450. — IND. 


808 vill, _——— -+-The accuscd 
appealed from his conviction for 
murder. Jt had beon contended in his 


2 








we een: ene kee 


Refd. Badman v. R., [1924] 1 K. B. 64. 


Add. Annotation :—Refd. Lake v. Simmons 
95 L. J. K. B. 586. 








pe ene — eee See eee eee 


defence that at the time of his act his 
condition from drink was such that the 
act. could pot be murder; & he alleged 
musdirection by the trial judge to the 
jury on this question, which involved 
the law as to what state of incapacity 
resulting from drink will reduce a 
erime fiom murder to manslaughter :— 
Held: inthe circumstances of the caso, 
an essential question for the Jury was: 
given the existence of some degree of 
capacity in the accused, & assuming 
the facts deposed to by Crown wit- 
nesses, if credited, in describing the 
aecused’s act in st riking the fata) blow 
& his conduct & expressions before & 
after that. act, whether or not he was 
80 affected by "drink as to be incapable 
of having the intent to kill or of having 
the intent, in reckless disregard of the 
consequences, to cause soine bodily 
injury, “‘ known ” to hu to be “ likely 
fo cause death.’ That question was 
one upon which the jury must. pass in 
order to enable them to determine the 
existence or non-existence of the intent 
in fact. As the trial judge, while 
properly directing the jury’s attention 
to the defence as put forward by 
accused's counsel, that accused was in 
buch a state that his mind was not 
functioning, that his ‘* mind was gone,”’ 
that he was incapable of a degree of 
“thought ’ cuabling him to be aware 
of the nature of his physital acts, did 
not direct them to the question above 
defined, there apo be a ay trial. 
MACASKILL t. , 11931) S. po $30 3 
3). L. R. ‘eee POUR 6 nom. 
ap McASKILL, {1931] 1 an a 979. 





c 





303 ix. — ——.]--R. rv. Kovaon, 
[1931] 1 D. L. R. 977.— CAN. 


PART I. SECT. 6, SUB-SECT. 2.—-B. 


456 iv. -/-Where several 
persons join in beating another with 
lathis, & inflict such pocoue injuries 
on him that he dies shortly after the 
beating, all aro guilty of the offence of 
murder without distinotion.—k. v. 
a (1923), I. L. R. 45 A. 727.— 








456 v. -—-The doin sae 
death of one person at the han 
several rsonx, in circumstances os 
which it could never be known by which 
hand life was actually extinguished 
amounts to murder, & not merely 
attempted murder, on the part of 
of the ersons Paik age bar — 
GHosH v. R. (1924), 41 T. L. R. 27; 
L. R. 52 Ind. App. 40.— IND. 








478. Add. Annotation :—Refd. Towle ». 
528. 
528a. 


Industrial Dwellings Co., [1931] 1 K. B. 263. 
Add. Annotation :—Refd. R. v. Betts & 
Ridley (1930), 144 1. T. 526. 


Common design to commit robbery 
with violence. }-—-Where, in pursuance of a 
common design to commit robbery with 
violence, one prisoner strikes a blow which 
results in death, & another is present aiding 
& abetting the robbery, as a principal in the 
second degree, both are guilty of murder, 
although the latter may have consented to 
the use of only a limited degree of violence 
& the former may have departed from the 
agreed method of attack.—-R. v. Brerrs & 
RIDLEY (1930), 144 L. T. 6263; 22 Cr. App. 
Rep. 148, C. OC. A. 





611. Add. Annotation :—Apld. Gough v. Rees 
(1929), 46 T. L. R. 103. 

612. Add. Annotation :—Distd. Gough v. Rees 
(1929), 46 T. L. R. 103. 

6138. Add. Annotation :—Apld. Gough v. Rees 


(1929), 46 T. L. R. 103. 


618a. Overloading omnibus — Rallway Passenger 


616. 


616a. ——- 


Duty Act, 1842 (c. 79), ss. 13, 15.]—The 
conductor o” an omnibus was convicted of 
ee the omnibus to be overloaded con- 
trary to Railway Passenger Duty Act, 1842 
(c. 79), s. 13, which by sect. 15 imposed a 
penalty for this offence on the ‘ driver, 
conductor, or guard.’’ His employer was 
not present at the time :—Held: the employer 
was liable to be proceeded against for ‘‘ aiding 
& abetting, counselling & procuring ’”’ the 
commission of the offence.—GouUGH v. REE 
(1929), 142 L. 1.424; 943. P.58; 28 L.G. RB. 
32; 46 T. LL. R. 1083; 29 Cox, C. 0. 74, D.C. 
Add. Annotation :—Apld. Allen v. Whitehead 
(1929), 45 T. L. R. 655. 

-]—Resp., the proprietor vi a 
refreshment-house was charged with harbou- 
ing prostitutes contrary to Metropolitan 
Police Act, 1839 (c. 47), s. 44. It was proved 
that, though resp. received the profits of the 
business, he did not manage it, but left it in 
charge of a manager, to whom he had given 
express instructions not to allow prostitutes 
to assemble on the premises. Resp. only 
visited the premises once or twice a week, 
& there was no evidence that any offence had 
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Improved | 


es 


751. Add. 





Cases 478—756. 


K. B. 211; 99 L. J. K. B. 146; 142 L. T. 
141; 94 J. P. 17; 45 T. I. R. 655; 27 
L. G. R. 652 ; 29 Cox, C. C. 8, D. C. 


708a. -—— Not supported by evidence that de- 


fendant accessory after the fact.]—R. v. 
IirzpaTRick, No. 40a, ante. 


732a. ——-.}—R. v. Firzpatrick, No. 40a, anie. 
760. Add. Aimnotation :—Apld. R. v. Woods (1930), 


143 L. T. 811. 


Annotation :—Consd. R. v. Woods 
(1030), 148 L. T. 311. 
751a. ——-.]—-On a charge of attempting to obtain 


by false pretences, ‘‘intent’’ & ‘‘ attempt ”’ 
must be carefully distinguished.—R.  v. 
Puncu (1927), 20 Cr. App. Rep. 18,C. C. A. 


751b. ----.]--Two letters were written by the 


accused to a man who had advertised for a 
situation & were sent to him by post. The 
letters, which were couched in obscene & 
lecherous terms, purported to be written by 
a woman, & invited the recipient to come to 
the place where the accused lived, & to have 
immoral relations. The recipient, on reading 
them, believed they were written by a woman. 
He did not go to the place where the accused 
lived, & nu iIneeting between them took 
place. The accused was charged with 
attempting to procure the commission of an 
act of gross indecency by the recipient of 
the letters with himself. At the trial the 
jury were asked te say only (i) whether the 
secused was the writer of the letters, & 
(ii) Jf so, Whether the letters amounted to an 
attempt to procure the commission of the 
offence charged. The jury received no 
direction in regard to what was necessary in 
law to constitute an attempt, as distinguished 
from mere intention, to commit an offence. 
The jury convicted the aceused :—-Held : 
the accused’s acts were only remotely, & 
not immediately, connected with the com- 
mission of the offence, & the jury should 
have been directed that such acts did not. in 
law constitute an attempt to procure the 
commission of the offence charged. The 
conviction must, accordingly be quashed.— 
R. ve Woons (1930), 143 L. T. 311; 46 
T. 1. 2.401; 29 Cox, C. C. 165; 22 Cr. App. 
Rep. 41, C. C. A. 


been committed in his presence or with his 
having delegated all 
his authority to the manager & 


knowledge :—Held : 


751c. - 





Ccomne & ; 


—~--}-- Rov, FREEDMAN, No. 10779a, post. 


755. Add. Annotation :---Refd. lt. v. Punch (1927), 
20 Cr. App. Rep. 18. 


mere absentee, he was responsible for the | 756. Add. Annotations :-—Apld. R.v. Woods (1930), 


acts of the manager, & was liable to con- 
viction. — ALLEN v. WHITEHEAD, [1930] 1 | 


PART Il. SECT. 6, SUB-SECT. 3.-— 
B. (a). 


ni. ———.]}—A person cannot be said 
to have aided & abetted another, where 
the latter bad no consciousness of his 
act & exercised no volition in the 
matter.— HR. v. Rasoon, (1924) App. D. 
44.—8. AF. 


RT I. SECT. 6, SUB-SECT. 3.— 
ne B. (b) 


530 1. Manslaughter—Death in a fight.) 
—R. v. SILVERSTONE, (1931) 3 D. L. KR. 
769.—CAN. 

sd. Assault.)|—M. assaulted 8. with 
intent to rob him. D. was not present 
at the assault, but there was evidence 
that he had been secn earlier in the 
evening driving in his car with M., that 
M., when pursued by &., immediately 
after the assault, took refuge in D.‘s 
car, in which D. was then seated, & 


! which was stationary by the roudside, 


with its lights off, in a dark spot close 
to where the assault had been com- 
mitted :— Held: the Jury was entitled 
to draw the inference that the assault 
was committed In pursuance of 4 
common purpose agreed upon by M. & 
D—-M. & D.R. tv. DUNN (1930), 30 
8S. R.N.S. W. 210; 47N. 3. W. WLN. 
79.---AUS. 


PART I. SECT. 6, SUB-SECT. 6.— 
B. (a) 


750 v. ——.}—K. v. Romp, [1929] 

2D. L. R. 824; 1 W. W. R. 649; 51 

can Crim, Caa. 236 by 41 B. C. R. 36.— 
AN. 


PART I. SECT. 6, SUB-SECT. 6.—C. 
T12i. Larabiltty for attempt—Larceny.} 
—Ii. v. SHAID, (1926) 3 D. L. R. 553; 
11926} 2 W. W. R. 3193 46 Can. Crim. 
Caz, 209; 36 Man. L. R. 64.—CAN,. 


3 


143 L. T. 311. 
Cr. App. Rep. 18. 


Refd. 2. v. Punch (1927), 20 


PART I. SECT. 6, SUB-SECT. 6.—D. 


af. Charge of easault with intent to 
commit rape—Amounts to charge of 
allempled rape.|—R. v. MacIntyre 
(1925), 43 Cun. Crim. Cus. 356,-—-CAN. 


PART I. SECT. 6, SUB-SECT. 7.—A. 


hi. Si Gene person of 
legal respuasibility who knowingly & 
y nnnitadlly co-operates with, or alda. 
or assists or adv or encourages 
unother in the commission of a crimo 
is apn accomplice, without regard to 
the degree of his a ». GAL- 
LAGHER, [1924] 4 D. lL. RK. 1059; 3 
w. W. k N 








e 357.—-CA s 
h i. -——---,)—An aooused may 
be convicted on a charge of counselling 
an offence, althoug the persdn 


counselled did not actually commit the 
offence. — R. v. YEE JaM HONG (Sask.), 


Cases 799—1030. ENGLISH AND Emprre Dicrest SUPPLEMENT. 

799. Add. Arinotation :—Distd. R. v. Woods (1930), of the Inns of Ct. owe a duty to the public in 
143 L. T. 311. rine of admission pga roa pevabeurabies 

812. Add. Annotations :—Consd. Sorrell v. Smith, oe committed upon them to procure su 
[1925] A. ©. 700. Refd. British Oxygen Co. admission is a mischief against public policy 


none the less because its intent Is not to pro- 
cure money for the offender.—R. v. BASSEY 
(1931), 47 a L. R. 222; 75 Sol. Jo. 121; 22 
Cr. App. Rep. 160, C. C. A. 


902. Add. Annotation :—Refd. R. v. Gordon (1925), 


v. Liquid Air, [1925] Ch. 383. 


Add. Annotations :—As to (1) Refd. Hardie & 
Lane v. Chilton, [1928] 2 K. B. 306. Ae to 
(2) Consd. Sorrell v. Smith, [1925] A. C. 700. 
Generally, Refd. G. W. K. v. Dunlop Rubber 


814. 


133 L. T. 734. 
Oo. (1926), 42 T. L. BR. 376. 980. Add. Annotation :—Refd. R. v. Luberg (1926), 

861. Add. Annotation :—Generally, Refd. R. v. 185 L. T. 414. 
Berg, Britt, Carré & Lummies (1927), 20 | ggg, —__ Though no direct communication 


Cr. App. Rep. 38. 


862a. Conspiracy to procure admission to Inn of 
Court—Forged certificates.}—The Benchers 


between nicer) dolrspairy —R. v. Meyrick, R. 
v. RiBvFF (1929), 45 T. L. R. 421; 21 Cr. 
App. Rep. 94, 0. C. A. 


Part I].—Original Criminal Jurisdiction. 


J—Grey’s (LORD) Case (1641), 1/1005. Add. Annotation :—Retd. Musical Per- 
State, Tr. 439. formers’ Protection Assocn., Ltd. v. British 


Q61a. Right of Scotch peer.)—SancHar’s (LORD) ae ae Pictures, Ltd. (1930), 46 
CASE (1612), 9 Co. Rep. 117a; 77 BE. R. 902; 
sub nom. SANQUIRE’S (LORD) CasE, 2 State 1016a. Power to order payment of taxes in respect 
Ir, 743. of Bee eae ren 3 seal; ae tity L 
tations :—Con Graham (1791), 2 Leach, 547. An order made by the Cen rimin 

a Ret. Glorendon’ maibaas Case (1667), 6 Btate, Tr 291. directing that any taxes demanded by the 


967a. ——- Not by articles exhibited by peer in Inland Revenue authorities in respect of 


; an honorarium payable to the clerk of that 
House, of Lords.|—Crangnpon’s (EARL) | * Gt, ‘shall be paid by the public bodies by 


which the aries of the ct.’s officials are 

975a. ——-.]|—SomeErset’s (DUKE) Casp (1551), payable is not invalid & not in excess of the 
1 State, Tr. 615. cover GH aan under Cel Gal etee Ct. 

989. Tor “BR. v. Exuior’”’ read “‘ R. v. Exzior c c. 36).—R. v. CENTRAL CRIMINAL 
TINK”? i Courr JJ ., Hx p. LONDON CouNTY COUNCIL, 
Bods © VN B. 48; 04 L. J. K. B. 479; 132 


960a. 





Add. Annotations :—Refd. R. v. Paty (1704), [1925] 2 K. 
L. T. 666; 89 J. P. 65; 41 T. L. R. 
rg ese ta 1105; Burdctt v. Abbot (1811), 260 5 89 Sc. Jo. 881; 27 ce. C0. 734, 
991. Add. Annotation :—-Consd. R. v. Cory, [1927] | 19228, —— ——-.]—R..v. Devon JJ., Ex p. PUBLIC 


1K. B. 810. 


992. Add. Annotation :—Refd. Leyton U. O. v. 
Wilkinson, [1927] 1 K. B. 853. 


RA OEE LES A Ls OTN Sen pam 


PROSECUTIONS DIREcTOR, No. 1188, post. 
1080. Add. Annotation :—Distd. R. v. Teesdale 
(1927), 188 L. T. 160. 








lt is immaterial whether the one coe 


Wage 8 D. L. R. 179; 50 Can, Crim. 894 ifi. ——- —_—-.]—_R.. ». PORTER & 
rae 72; (1928] 3 W. W. R. 490.— | Marga (B. C.), (1928) 4D. L. R. 825; | of the common purpose or the 
50 Can. Crim. Cas. 399.—CAN. ticipation therein of those all 
have participated in the crime be ae 

PART I. SECT. 6, SUB-SECT. 8.—A. | PART I. SECT. 6, SUB-SECT. 8.—O (a). oe though ice “ht. LEV is n itty d] 

si, ——~.]---Conspiracy cannot cxist y ou e other. it. t. LEVY, 
unless two or qiore pemione are parties oa Tae i. Ppogsisid yor. 5 oie hibbie App. D. 312.—8S. AF. 
to an agreement to do an illegal act, Ch. o- a92 ). 4 45 ee Crim. Cas. 249.— 


or to do a legal act illegally, both know- 
ing, or being deemed to know, that tho 
carrying out. of the purpose involves 
the comission of an indictable offence. 
—h. v. Skaa, (1925) 4 D. L. h. 762; 
Q. R39 K. B. "436.—CAN. 

s H. What amounts a a hash 
with another ignorant of intended fraud. ) 
—K. v, SEGUIRE (Ont.) (1928), 49 Can. 
Crim. Cas, 266.——CAN. 


PART I. SECT. 6, SUB-SECT. 8.—C. 
831 i. One alone cannot conspire. }— 
There can be no Resid rst A ars two 
or wore minds ir 
object.—- HARRIS wv. R. bai, 48 
wife. }+-Husband 


N. L. R. 330.-—— 8. AF 
835 i. Husband d> wis 

& wife cannot conspire together ao as 

to be guilty of the crime of on piracy. 

ae {1926] N. 2 L. KR. 


—re 
. 


PART I. SECT. 6, genes 8.—N., 
Boox- 


894i. —— ———.}—R. 
BRALTER & LANIN, [1924] 3D L. 
122; 42 Can. Orim. Cas. 186 —OAN. 


yee li. S. P. R. ©. THORNTON (B.C,) 
(1926), 46 Can. Crit. Cas. 249.—CAN. 


nf q i. ee oad aa tion 
charges a cons y on 
©. & D. ther & th E Pp er 
others, &a iene i finds < culty 
of a conspiracy with B. & with E. & 
& others, the conspiracy on which A. 
is convicted is not a different con- 
8 fracy from _ one on which he was 
Oo & CORISOF!, 
[19271 2 W. w R. 468; 47 Can. Crim. 
Cas. 848; 88 B.C. R. 452.—OAN, 








—_— — ocr 
sede that, on charges of cons mpirecy, 
& deolarations “ seach con 


spirator in furtherance of th 

object are admissible axainat the a rest, 
{3 applicable on a o of bribery, 
since the e of bribery involves 
corrupt conduct of, & acting in 
concert by, & the of a common 
purpose the persons concerned. 


4 


PART i. SECT 1, ppt 


sa. Elect 
nage rg WwW 
Cas. 


Ni BB), 30 0 50 Can. Orit, 


ny —— vine ben a prisoner has 
elected a speedy trial, his consent to 
so tried, on additional charges 
which it is sought to prefer against 
uired only when they are 
not founded on the facta or evidence 
disclosed in the Serato ns.—R. v 


Dorr (Sask.), [1929] 1 L. R. 152 ; 
50 Can. Crim. rel gio: [1938] 3 
Ww. oe R. 550.—CAN 


-+—-R. A bE Jam Honea 
(Sask), (1929) 1 ioe R. 179; 80 
Gan. Orin. Gast 7a. [1928]3 W. W. R. 
490, ea 
——.}—R. v. Paar (Alta.), 
(1928), 52 Can. Crim. Cas. 311.—CAN. 
Sonasated to a speed - ‘befor 4 
& ore 
district ot. criminal ct. 08 the 
charge ~ os com- 
oa Naa trial, he ay be 8, so tried 
out any further Seonsnn an 
other charge founded on the facta ce 


1081. Add. Annotation :—Distd. R. v. Teesdale 


(1927), 188 L. T. 160. 








App. Rep. 113, C. C. A. 


1082. Add. Annotation :—Folld. R. 
Southampton Justices, Ha p. Porteous (1929), 


142 L. T. 597. 
10382a. 








exceeding three months. 


decision. 


that he could not at that stage be 
this election, but on being informed by the 
chairman that if he did not elect, the case 
would be sent for trial, he stated by his solr. 
that he would be dealt with summarily. 
Deft. was then convicted & fined :—Held: 
roceedings were a nullity as the giving 
of that information to the per:nm charged 


the 


evidence dirclosed in the depositions. 
—R. ». DiepERICH & LIBERTY (Alta.), 


(1929) 3 W. W. It. 748; 52 Can. Crim. | 
Cas. 370.— e 
sf, ——-.J—A good election for 


speedy trial wark hold not to be affected 
by the fact that a subaequent. clection, 


! 
| 
| 
\ 
| 


ai: 
: diction granted— Trial 


-]|—It is not necessary in 
order that a person may be dealt with as an 
incorrigible rogue under Vagrancy Act, 1824 
(c. 38), s. 5, on a second conviction for any 
of the offences named in sect. 4 of that Act, 
that the previous conviction should use 
the actual words ‘‘rogue & vagabond.” 
since the statute itself provides that a person 
convicted of any of those offences ‘“‘ shall be 
deemed a rogue & vagabond.”’—R.. v. TrEs- 
DALE (1927), 1388 L. T. 160; 91 J. P. 184; 
44 T. L. R. 30; 28 Cox, C. O. 488; 20 Cr. 


--—~-- Before charge gone into. ]-- - 
Deft., who was represented by a solr., was 
charged before a ct. of summary jurisdiction 
with an offence for which, if convicted, he 
would be liable to imprisonment for a term 
He was not in- 
formed of his right to trial by a jury on 
appearing }-efore the ct., before the charge 
was gone into, but he was so informed after- 
wards, when all the evidence had been heard, 
but before the ct. had annvunced their 
Deft. protested twice by his solr. 
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on his appearing before the ct., “‘ before the 
gone into,” in accordance with 
Summary Jurisdiction Act, 1879 (c. 49), 
s. 17, is a condition precedent to the validity 
of the subsequent proceedings. Accordingly 
the conviction was quashed.—R. v. DrIxon, 
SOUTHAMPTON JUSTICES; Ea 
(1930), 142 L. 'T. 597, 598; aub nom. R. v. 
HAMPSHIRE Justices, Ea p. Portrrous, 94 
46 T. L. R. 157; 
84; 29 Cox, C. C. 113, D.C. 


Cc 


J. P. 703 


Cases 1031—11398. 


p. PORTEOUS 


28 L. G. R. 


1084. ddd. Annotation :—Folld. RR. v. Dixon, 
Southampton Justices, Ex wp. Porteous 
(1929), 142 L. T. 597. 

1079a. —--—— Fraudulent conversion begun abroad— 


v. Dixon, 


Receipt of proceeds in England.|—A fraudu- 
lent conversion begun abroad, even though 


triable there, but completed by receipt of 


ut to 


Bridge, 


W.W.7 7 7s 63 Can. C. CC. 1663 284 
Alta. T. It. 415 —CAN. 
PART II. SECT 2, SUB-SECT. 1. 


r i. Offence committed before juris- 
Rubsequent tu 


— qrant.)---R. v. Hi&Iscer (N. 8.), [1928] 


made after a slight correction in the | 
charge, may not have heen taken inthe | 


proper manner.— RF. v. 
Ben, [1980} 3 W. W. R. 281.—-CAN. 


sg. Right of accused to be tried by 
jury—-Receiving stolen properly.) ~-() 
Although property alleged to have been 
stolen or to have been received knowing 
it, to have been stolen does not excecd 
$10 in value & the offenees are, there- 
fore, triable summarily by a police 
magistrate under Part) VI. of the 
Criminal Code, they are nevertheless 
indictable offences & need not be 
tried pic beth J 

(2) Where there was nothing to 
suggest that the judge was of the 
ppauon) & he could not properly be 
of the opinion, that the property 
alleged to have been received knowing 
it to be stolen did not exceed $200 in 
value, the case fell under sect. 67 of 
North-West Territories Act, 1886 
(which is still in force), & when the 
accused elected for a jury trial a jury 
of six was a proporly constituted 
ohare. ae ae aoe salen Pro- 
pe allege have yt) owtngly 
ad ie consisted of cancelled share 
certificates which appeared to be when 
received by the accused valid certifi- 
cates with a market value far in excess 
of $200, & it was not shown that he 
was implicated in any way in the 
erasing of the cancellation marks :— 
dee é it could ph perl om" 
or the purpose o e a cation o 
sect. 67, Phat their value did: not exceed 
$200.—R. v. DUSENBERG, [1930] 1 


Wonu CHEUN |; 


%’ DD. L. RR. 221; 49 Can. Critn. Cas. 


341.—CAN. 


PART IJ. SEUT. 2, SUB-SECT. 5. 


Ci, -: on. f Sect. 591 of the Crinsinal 
Code does not apply to an offenee com- 
imnitted aon a ship moored at Lapointe 
Pier in Burrard Inlet. 

Even where the sect. applies, the 
jeave of the Governor-General — is 
effective if obtained hefore the com- 
nuittal of the accused for trial.- R. v. 
FCRUZAWA (No, 2), [1930] 1 W. W. 2. 
953, 945: 453 Can. C. C. 898; 42 
B.C. 7k. 541, 5432.—CAN, 


PART II. SECT. 3, SUB-SEOT. 1.—-A. 


1148 iv. -- me. J—Aceused, 
charged with Inflicting grievous bodily 
hartn, was arrested on a warrant & 
brought before two justices for sum- 
mary trial in’na judicial district other 
than that in which the offence was 
committed. Justices of the peace In 
Saskatchewan heve jurisdiction as such 
throughout the Province, He pleaded 
to the ebarge & made his defence, & 
it was not until he epee from his 
conviction that he objected to the 

lace of trial:—Held: applying 

triminal Code, s. 577, appit. waa 
propery ch & 

gs. 884 did a 
right to be 


es 


tried, even if | 
poly ; & even if he had a | 
ried in the district where | 


Peet we 


the proceeds in this country, ia justiciable 
in this country.—-R. v. LYLE (1924), 18 Cr. 
App. Rep. 59, C. C. A. 

1100. Add. Annotation :—-Refd. The 
[1926] P. 185, 

1101. Add. Annotation :-- Distd. 
(1027) P. 31. 

1124. Add. Annotations :-—As to (2) Refd. The 
Fagernes, [1926] P. 185. 
Fagernes, [1926] P. 185. 

1138. For the existing paragraph 
volume substitute the following paragraph :~- 


Fagernes, 


The Fagernes, 


As to (4) Refd. The 
in original 


—---—,|-—-A person on 


board one of Fis Majesty’s ships, which was 
then in commission & lying in the tidal 
waters of the Firth uf Forth above the Forth 
was alleged to 
larceny as a clerk or servant to the Navy, 
Army & 


have committed 


Air Force Lustitutes. He was 


| 


| 


ce a as ee ne ee 


the offence was committed, his objec- . 


tion to the place of trial was 


raised too 
ate.—-R. v. Roperrs, (1928) 1 D. L. RK, : 


l 
260; 49 Can. Crim. Cas. 171; 22 Bask. 


5 


! 
1 


t 
{ 


oe —_ =. toe ee eee) 


da. Rh. 242; [1927] 3 Ww. Ww. I, 844,—- 
CAN. 


PART Il. SECT. 3, SUB-SECT. 1.— 
C. (a). 





t i. —-— J~Teld: a letter 
written by deft. from a city in 
Pennsylvania to Ontarlo, enclosing 


money for travelling expenses & con- 
taining Instructions to proceed = to 
Montreal, was doft.’s act committed 
in Ontario, & «a taking & entichog away 
within soat. 316 of the Code.—RK. ». 
Lerrcs (1926), 45 Can. Crim. 
390; 59:0. L. R. 65.---CAN, 


PART Il. SECT. 8, SUB-SEOT. 3. 


1264 xvi, -—~—— ~———.]-—R. v, Dr 
Bruuke (1927), 47 Can. Crim. Cas. 311; 
60 QO. Ju. Rn. 277.---CAN. 


1254 xvii. ------ see ps A change of 
venue will not be granted on the ground 
of local prejudice against the accused 
unless if, plainly appears that such 
prejudice exists as | provent a fair 
& impartial trial being had at the place 
where the offence is alleged to have 
been committed.---Tt. HRONFMAN, 
119380) 1 W. W. R. 382; 53 Can. C. CO 
32; 248. 1. R. 321.- CAN. 

sd. Azpeal from refusal to change— 
British Columiria.)—-Accused was con- 
victed at Prince Rupert on a cha 
ofmurder. Tho Supreme Ct. of Can 
on appeal set aside the conviction & 
ordered a new trial. An eer on 
was then made by accused change 
the vonue & was dismissed. An appeal 
from the order was dismissed for want 
of jurisdiction, as no appeal has been 
provided for by the Dominion Statute 
nor by the law of England applicable 
to this province.—R. vo. BANKER Y (1927), 
49 Can. Crim. Cas, 195; 39 B. O. R. 
247.-—CAN. 


Cas. 


Vv. 


Cases 1188—1845a. 


placed under arrest by an executive officer 
of the ship, & some days later, by which 
time the vessel had arrived in Torbay, he 
was apprehended by the Devon police & 
charged before the justices, who committed 
him for trial at the Devon quarter sessions. 
The indictment charged an offence contrary 
to Larceny Act, 1916 (c. 50), s. 17 (1) (a), 
committed on the high seas. 


arraigned & 
impanelled, 


leaded not guilty & a jury was 
ut quarter sessions declined to 
proceed with the indictment upon the ground 
that Larceny Act, 1861 (c. 96), 8. 115, which 
was said to give ‘them jurisdiction, did not 
extend to offences committed in estuaries or 


Prisoner was 


284 ; 


ENGLISH AND Empire Digest SUPPLEMENT, 


rivers in Scotland, & that the offence charged 
was properly triable ouly by the Scottish 
cts. :—Held: quarter sessions had jurisdic- 
tion to try the indictment inasmuch as it 
alleged an offence which, by virtue of Naval 
Discipline Act, 1866 (c. 109), was committed 
witbin the jurisdiction of the Admlty. of 
England, & therefore, being an offence men- 
tioned in Larceny Act, 1861, it was triable, 
under sect. 115 of that Act, in the county 

where the offender was apprehended. —RKR. 
v. DEVON JJ., Ea p. PUBLIC PROSECUTIONS 
DIRECTOR, [1924] 1K 


.B. 503; 93L. J. K. B. 


130 L. T. 640 ; 88 J. P. 73; 40 T. L. R. 
213; 68 Sol. Jo. 422 ; 27 Cox, C. C. 593, D.C. 


Part IIl—Limitation of Time for Criminal Proceedings. 
1269. Add. Annotation :—-Apld. R. v. Hewitt (1925), 89 J. P. Jo. 721. 


1334a. Estreatment — Removal 
Srtewakr (1981), 23 Cr. 
C. OC. A. 


PART IV. SECT. 1. 


1301 vil. -——- --—.]—R. v. Coorier- 
BLOOM (1924p, 43 Can. Crim, Cas. 304. 

——CAN. 

1301 viii. ---—— ~—--—.]-—The 1oain, 
although not. necessarily the only, 
consideration that should determine 


the excreise of a magistrate’s discretion 
is the question of securing the attend- 
ance of accused.-— Kon tv. 1. (1927), 48 
N. ‘a hk, 267.— S. AF. 


-—-- -—,J-—Crimina) Code, 
o06. provides that where the offence 
is punishable by imprisonment for 
more than five years a justice of the 
pouwwe, soiy with sume other justice, 
nay in certain circumstances adinit 
the accused to bail. One justice has 
no jurisdiction to take the rocognis- 
ances, &, if he does s0, no Hability ia 
{mposed, at least no Hability which can 
be enforeed in a summary Mmanner.— 
Rn. vo. Moone, [19241] | W. W. R. 11: 

41 Can. Crim. Cas. 164; 18 Sask. L. R. 
60.-—CAN. : 

m fi. ----- Justice of the Poe 
Under s. 664 of the Criminal Code a 
justice of tho peace has jurisdiction to 
admit an accured to bali! before he is 
brought before the justice in ct. on 
the charges preferre oon bim.,--- 


R. vo. McoKenzir, (1920) 3 D. - lt. 
709; 2 W. W. RR. 4213; 61 Can. C. C. 
423; 38 Man. L. Qh. 2411: : affe 11829) 
1 W. W. ht. 249.--CAN, 


af. Amount of bal—Power to in- 
crease.)—Liai] was fixed by a magis- 
trate at the close of a preparatory 
examination of accused who was com- 
mitted for trial. ‘The oxamination was 
reopened to ascertain whether accused 
adinitted eight provious convictions. 
Upon hjs admission, prosecutor applied 
for an fnorease of bail, which the 
magistrate granted. Acoused then 
applicd for an order that the bail 
as originally fixed should stand :— 
Held: it was competent for the magis- 
trate to reeonsider the amount of the 
bere —SwWaRT v. R. (1923), 44 N. L. R. 
tt: Effect of ball—Whether_ reckoned 
art of imprisonment.)—The time 
aurtng which prisoner is out on bai) 
under an order for bail made at his 


Part 1V.—Bail. 








r R 1337. Add. Annotation:—Apld. Ea p. Hatry, 
Pe | tia (1929), 168 L. T. Jo. 303. 
Pp. HEP. “> | 13458, -—-- —.]}--Ex p. Uatny (1929), 


168 lL. T. Jo. 303. 


request cunnot be reckoned as + part « of 
his term of imprisonment, oven though 
such order was ultra vires.—-R. v. Tact, 





ade che 2W. W. . 120; 43 Can. Crim, 
sh. ——.J—The time of iimn- 


risonment for an offence aguinst 
fanitoba ‘Temperance Act does not 
continue to run while prisoner is out 
on i pending an appeal. —R. v. 
Sues, [ L925) 3 a R. 386b 3 (1925) 
2W. Ww. RB. 3253 "44 Can. Crim. Cas. 
60; 35 Man. L. Tt. 151.—- CAN. 


sj. Hatreatment of bail.)—The pro- 
cedure to be followed on an applica- 
tion to estreat bal) is to be found in 


Bail Act, 8. 12 (2).—M. v. Briags 
eta 33 B.C. R. 297 —CAN. 
—-— Application tuo remit -—- 


deneat }-No appea) lics from the 
refusal by a county ct. judge of a 
motion to remit & discharge the 
ostreat of ay eae ’3 bail-bond.—R. wv. 
SCHUNKIDER (1923), 40 Can. Crim. Cas. 
206; 560. L. R. 215.—CAN. 


sl. ---—- No right where act of State 
prevents discharge of bond.J—h. v. 


Seal (1930), 54 Can. OC. C. 225.—. 

sm. —-— Lecord must be before. 
court.J--R. v. GALLIVAN (1930), 54 
Can. ae as 223.—CAN. 


80. Fail ure to surrendcr.— Liability of 
surely.J—SALTER v. OGILVIE, [1931] 
2 Dd. L. KR. 384.—CAN. 


PART IV. SECT. 2. 


Di. ~—, J Murray (1926), 
59 PN. . R119. ~_CAN. 
p Higa -}—In pon cena erage 
cases,. the ‘genoral rule that 


accused person is entitled i bail Siilees 
there are reasonable grounds for sup- 
pone pet vd will not answer to his 

jal. As to what con- 
stitutes siok aaraatle grounds there 
is no definite rule. It is in the dis- 
cretion of the ju . who is entitled to 
take into conai eration, not only 
matters ape him in cheat roi but 


aleo such things as matters of 
common knowledge. Re v. MoIVER, 
(1929) V. L. R. 50.—AUS. 





-1836 iii. Tho fundamental 
teat on bail motions is the probability 


6 





of prisoner's evading justice.—TnHr 
STATE. v. PURCELL, [1226] I. R. 2073 59 
1 L. T. 141.—IR. 

1944 i. 








Severity af punish- 
ment.J—The ct. may have regard to 
(a) the serlousnosks of the crime 
charged : (b) the severity of the punish- 
ment: (¢c) the strength of the case on 
the de positions ; (@) the prospect of a 
reasonably speedy trial: & (e) the 
opposition of the A.-G. —THY coe uv. 
ee (1926) 1. R. 207; 59 IL. T. 





ke nee ——— 


1344 ii, --— .) HNA 
CHANDRA JAGATI v. R. (ue7) a I. L. R. 
6 Pat. 802.—-IND. 


1349 i. Conduct of prisoncr-—-Tamnper- 
ing with Crown witnesses.)-—Tamporing 
with the prosecution witnesses may be 
a good reason for refusing bail.— 
KRISHNA CHANDRA JAGATI v. KR. (1927), 
I. L. R. 6 Pat. 802.—IND.. 


1349 ii. -}—Where bail was 
opposed, on the ground that accused 
bad been arrested before investigations 
were complete to prevent his tampering 
with Crown witnesses :—Held: the 
magistrate was not warranted in 
ose bajl for that reason.—KokK v. 

R.(1927), 48 N. L. R. 267.—S. AF. 


reese IV. SECT. 4. 
1361 J—Rk. v. STaca 
(1925), vi Can. Crim. Cas. 128.—CAN, 
1861 vi. ——.J—THE STATE v. 
PURCELL, [1926] I. R. 207; 591, L. T. 
141.—IR. 


1361 ]—R. wv. Noa 
ma (1927), 5]. L. R. Ran. 276, 


oi. ~—~.)—The oF oaition of the 
A, °C. to the giv bail, while en- 
titled to great we nt, doss not bind 
the discretion of the ct. —THE STATE 
t’. oon (1926) I.R.207; 591. L. 7. 
141.--IR. 
PART IV. SECT. 5. 

1383 ti. ——_.}—After conviction for 
rape & a-.new trial ordered bail wae 
refused. Rape is an offence punish- 
able with death, & anions there is un- 
reasonable & unjust ere in bringing 

















vi. -—— -——. 


on ee ie trial, bail will not be 
Bears vw. AUGER (3929), 52 
Cc. c. ae 64 O. L. R. 198.—CAN, 


1411a. ——— When granted—Only in special cir- 
cumstances.|—-R. v. GREGORY (1928), 20 Cr. 


App. Rep. 185, C. C. A. 


1416. Add. Annotation :—Apld. R. v. Williams 
(1925), 19 Cr. App. Rep. 67. 


1436a. —-—- When term of imprisonment short.]} 
—-In the case of a short sentence, where an 
appeal cannot be speedily heard, the ct. 
may grant bail.—K. v. SELKIRK (1925), 18 


Cr. App. Rep. 172, C. C. A. 
1443a. 





1443b. —-— ——.]}--R. v. Waxman (1930), 22 
Cr. App. Rep. 81, C. C. A. 
1443c. -——- ---— Intricate case.]--—Bail granted in | 


view of complexity of the case & of the 


Vacation intervening. | 
ing applications for bail the ct. has regard to 
the interval of a vacation.—R. v. CHARAVAN- 
MUTTU (1929), 21 Cr. App. Rep. 184, C. C. A. 


Vol. XIV.—Criminal Law. 


interval of the Long Vocation.—R. v. NEw- 
RBERY & ELMAN (10931), 23 Cr. App. Rep. 66, 


Cases 1411a—1611. 


CO. C. A. 
1448da. --—- --—-.]--Bail granted in view of the 
interval of the Long Vocation.—R. vv. 


C.C. A. 





STEWART (1931), 


23 Cr. App. Hep. 68, 


1445. Add. Citation :—87 J. P. Jo. 536. 


Add. Annotalion :—Refd. R. v. Davidson 
(1927), 20 Cr. App. Rep. 66. 
In consider- | 4445, -—-—.]—The ct., in granting an application 


sentence, 


for leave to appeal against conviction & 
offered appct., 
interval before the hearing, bail on his own 
recognisance of £50 & that of a surety in the 
same sum.—H. v. MACDONALD (1928), 21 
Cr. App. Rep. 20, C. C. A. 


1446a. —-—-.]-—R. v. Davipson, No. 3129b, post. 


in view of the 


Part V.—Proceedings Preliminary to Indictment. 


1458. Add. Annotation :—Refd. Conn v. Turnbull 


(1925), 89 «. P. Jo. 300. 


1459. Add. Ann tation: 
(1925), 89 J. P. Jo 300. 





1484. Add. Citation :--31 T. I. R. 40). 
1513a. ———.|—-R. ». BouLTon (1871), 12 Cox, 


C. C. 87. 


ee eee Oe 


1388 ili. -}—Re R. vw. AUGER 
Ont) (1929), 52 Can. C. C. 281.— 








st. Obtaining bu false pretences.)---R. 
Ky GIFFORD, [1931] 2 W. W. RR, 4t4.— 


PART IV. SECT. 8. 


1401 v. —-—— --—-—-.}—Where a police 
magistrate refused to allow accused to 
bo released on bail pending the pie- 
liminary hesring, an application by 
way of habeus corpus for neeused’s 
release on bail was granted.—It. r. 
ee aa {1925} 2 W. W. RR. 643.~ - 


PART IV. SECT. 12. 


al. Grounds for  granting.|—While 
it is not possible to lay down an in- 
flexible rule as to when a person con- 
victed of an offence & sentenced to 
imprisonment, who uppeals against 
his conviction, should or should not be 
udmitted to bail pending the deter- 
mination of his appeal, it is important 
to bear in mind that every one is pre- 
sumed to be innocent until legally 
convicted, & that so far as is humanly 
possible the law should be so ad- 
ministered as not to do injustice to an 
innocent person.~—-R. v. SMITH, H. v. 
BARNARD (1924), 43 Can. Crim. Casa. 
24; 56 0. L. R. 244.—CAN., 


sm. By Supreme Court of Cunada.) 
—A judge of the Supreme Ct. has no 
jurisdiction to admit to bail an 
accused person pending his appeal, 
such jurisdiction be conferred by 
Criminal Code, s. 1019 (1), upon the 
Chief Justice of the appellate ct. or a 
judge of that ct. designated by him.—- 
STEELE v. R., (1924) 2 D. L. R. 470; 





[1924) 8. C. R. 13 42 Can. Crim. Cas. 
47.—CA « 
ei. Time for entering into 


recognisance.)\——On un appeal from a 
summary conviction, since there is now 
no time limit for fil the notice of 
appeal under Criminal Code, s. 750, 
there is no time limit for entering into 
the recognisance which may be given 


re te se reese 


Refd. Conn v. Turnbull 


1536a. ——-.]--R. v. Bouxnron (1871), 12 Cox, 
C. C. 87. 
1555a. ——— -——- -----.]— WHITE v. TAYLOR 


(1801), 4 Esp. 80; 170 EB, R. 648. 


a) a 


under sub-sect.. ¢.—Hh. 
1924) 


v. 
41.1. I. 832; 3 W. W. XK. 
OAN. 


eis. —, 
(1924) 0 W. W. &. 145.—CAN, 


cause of commivrend. }— Ke Hoop, [1928] 
D. L. R. 6245 49 Can. Criun., Cas. 
191; 59 N.S. It. 471.—CAN. 


PART IV. SECT. 13. 


so. Refusal by sheriff—Summary com- 
plaint.)-—Held : an appeul to the High 
Ct. of Justichary against a refusal of 
bail was not confined to cuses tried 
vpon indictment, — LippreLn v. 
STRATHERN, [1928] S&S. C. (J.) 107.-— 
SCOT 


PART V. SECT. 1, SUB-SECT. 2.-~A. 


1488 i. ~-— --—.]-—Where a man 
who knows that he is under detention 
acquiesces tn the situation there is an 
arrest, oven though there has been no 
actual touching of his  person.-— 
HIGGINS v. MACDONALD (B. C.), [1928] 
4D. L. lt. 241; (1928}) 3 W. W. Et. 
115; 40 Can, Crim. Cas, 353.—CAN. 


1498 i. Necessary to inform prisoner 
under what power constable acting. }—- 
A person about to be arrested is 
entitled to know under what power the 
constable is urresting him &, if he 
specifies a certain power, which the 
person kuows the constable has not 
got, he is entitlod to object to such 
arrest. & cscape from custody, such 
custody not. 
APPABANU MUDALIAR ¢, 
I. L. R. 47 Mad. 442.—IND. 

sp. Second arrest justified — Firat 
arrest irregular.j—Eer7 yp. MALATREKY, 
{1925] 2D. L. RR. 2423 43 Can. Crim. 
Cas. 3$06.—CAN. 


PART V. SECT. 1, SUB-SECT. 2.— 
E. (b). 


R. (1924), 





1555 v. —-—.} -Telegrams from 
the ‘‘ police * of a Native State which, 


7 


BARILKO, | 
; the 
' possible 


}-R. v. DERJARLAIS, | 


eing a lawful one.— ; 


i) 
t 
‘ 
| 
! 
| 
t 


en errr mm mm a A LR A Ke 


1583. Add. Annotation :--—Refd. Glamorgan County 
Council v. Glasbrook, [1924] 1 K. B. 879. 


1611. Add. Annotation : —-Refd. Poland v. Parr, 
(1927) 1 K. B. 236. 


Se ee enmenees cemine ee re Oe te meet ete iy see 


i) addition to porsonal description of 
fugitive & suggestions of his 
movements, mercly alleged 
that bho wat wanted fur cmbezzlemont 
of money to the value of two lakhs, 


an. Whe upplication for release can | do not constitute credible information 


be made—-Before rcturn by gaoler showing | 


or rousonable suspicion sufficient to 
rave his arrest without a warrant in 

sritish Lndia.—-SuBopit CHANDRA Roy 
Cuowpiey vw. 1t. (1924), 1. Le. Re 52 
Cale. 349.---IND. 


PART V. SECT. 1, SUB-SECT. 2.--- 
E. (0) ii. 


Yi, ----- se] - -Held > an offence 
which a poe officcr can find @ porson 
conmmitting & can Jegally arrest) him 
without warrant.—-h. wv. SKLOCK, 
{1931) 2 WwW. Ww. It. 745.---CAN, 


PART V. SECT. 1, SUB-SECT. 2.— 
E. (e) i. 


- Liquor Act, Rh. S. A., 1922 
(ec. 220), & &5.)-—Two police officers, 
suspecting that accused sold liquor 
contrary to the above Act, went to hix 
promiscs &, witbont disclosing their 
identity, asked him to serve them witb 
liquor, which he did. Having con- 
sumed the Hquor they ordered more, 
which was being served buat not con- 
sumed when, disclosing their identity, 
they arrested accused without a war- 
rant :—-Held accused waa ‘ found 
actually committing ’’ an offence, & 
eould bo arrested without a warrant.— 
i. vo. Lies, (19241 1 W. W. R. 651: 
44 Can. Crim. Cas. 329; 20 Alta. L. R. 
156.—CAN, 

a it. —-—- Mantloba Temperance Act, 
C. A., 1924 (ec. 118), 8. 114.}—-R. v. 
ARNICK (Man.), {192713 W. W. R. 424; 
48 Cun. Crim. Cas. 398.-—-CAN. 

e i. ——- ——~.}---While where an 
offence consists not of an individual 
act but of a course of conduct, fe the 
keeping of a disorderly Louse, It may 
be thot if wu peace officer saw over a 
period of time all the essential clementa 
of the offence he could be said to bave 
found the accused committing it, &, 





Cases 1622—1704a. ENGLISH AND Empree Diaest SUPPLEMENT. 


1622. Add. Annotation :—Folld. Isaacs v. Keech, 


(1925] 2 K. B. 354. 


$s. 28.]/—Under the above sect. in order to 
entitle a constable to take a person into 
custody without a warrant it is not necessary 
that the person should be in fact committing 
the offence, provided that the constable 
honestly & on reasonable grounds believes 
that the person is committing 
KreEcu, (1925) 2 K. B. 354; ay L. J. K. B. 
80'J. P. 189 ; 
T. L. R. 482; 28 L. G. R. 444; 28 Cox, 0. OC, 


676; 1383 L. T. 347; 


22, D.C. 


éhaveione. could be 
8. 648 of the Code in arresting without 
warrant, yet. if the evidence is not 
sufficient to warrant a conviction, it 
follows that. the peace officer who made 
the arrest could not have found the 
accused committing the offence.—TI]. 
”, BOTTLEY, ee 3 Pie IL. Kt. 766; 
2W. WR. 76; 51 Can. Crim. Cas. 
384; 24 Alta. L. R. 43.—CAN. 


PART V. SEOT fe ta SUB-SECT. 2.—- 
a) 
kl. Warrant ee issued— Dis- 
charge on habeas corpus—~Re-arrest.)-— 
kz D. Davip (N. B.), [1928] 3 Db. L. RR. 
237: 49 Can. Crim. Cas. 381.—-CAN. 
1i, ——— J—R. v. LEADBETTER 
(N. §.), (1929) 1D. L. R. 666; 41 
Can. C. C. 66.--CAN. 
sq. Warrant must be in constahle's 
Or. }—Sect. 50 of Police Act, 
016, has not altered the rule that at 
the time when an officer cxecute-r a 
warrant of commitment for non- 
tle of a fine imposed under 
otor Omnibus Act, 1926, he must 
have the warrant of commitment in 
his posseasion.—-BULL v. LAING (1929), 
8. A. S. ht. 65.—AUS. 


PART V. aie ye ria 2.—- 


sr. Inclusion o 
able.}—Where de 





words not applic- 
-8 arrest was justi- 
fled, as he was not prejudiced in any 
way :-—~Held: application for his 
ischarge should be dismissed, not- 
withstanding the inclusion in the 
warrant of words which were not 
applicable & should have been omitted. 
—OVERSEERS OF THE POOR v. MAR- 
Bratt (1924), 42 Can. Crim. Cas. 132; 
7N.S8S. R. 31 5.---CAN. 

st. Description of prisoner—S 
ciency. )-—-A pet. was arrested un er 
the name of ** Mrs. Richard I’. Wade ”’: 
—Held: the description was sufticient 
as no one could possibly be misled by 
the description of the person con- 
tained in the era: —IRe WADR 
HOD), 53 N. B. 424.—CAN. 


PART V. SECT. 1, SUB-SECT. 2.— 
F. (6), 


1674 iil, Where an arreat is 
not justifed without a warrant, it is 
necessary for the constable making the 
arrest to have the warrant in his per- 
sonal possession, cven although the 
person arrested does not demand its 
It is noe sufficient that a 
been issued ted tu 





production. 
warrant has 
es on or any of tho police officers ’’ of 

e prey nee: & ia Possession of a 
ee ble on whose instructions by | 
telophone another constable at a 
different. place makes the arrest & 
dolivers the person ore to the 


constable who holds aon arrant.—— 
R. v. LINDER, (1924) 8 L. R. 505: : 
AN Ri, 646 ;sxW 50 Alte LR a 15.—- 





1680 v a an JR. tt. WARD 
(1923), 53 OQ. I R. 5689.—-CAN. 


18685 v. -}—-An arrest on a 
Sunday under a warrant issued for an 


offenve against Manitoba Temperance 
Act, C. A., 1924 (c. 118), ia not illegal. 





justified under 


iF 


1663a. 





}—Brown’s Case (1647), cited in 


2 Hale, P. C. at p. 111. 


1622a, ——— Town Police Clauses Act, 1847 (0. 89), | 4"j{a#" *—Reld. Howard v. Gossett (1845), 5 L. T. 0. S. 


1678b. 





it.— ISAACS v. 


41 





1678a. ———- ———.]—BLATOHER ». KEMP (1782), 1 
Hy. Bl. 15, as aes = 10. 


ear 1B. & C. 288. 


Annotations : —Consd. 
Apld. A.-G. ». a eoree (1682), or . 270. 


Except ian issued to A. & 


constable.|-WEATHERELL v. WATSON (1822), 
1L. J. O.S. K. B. 2. 


1704a. —— To rehear charge—Justices riders 
divided.]|—-Appct. was charged with 


indictable offence of causing grievous bodily 


ee rn are see ne cone ee remeron eae iee ee ee 


—R. v. are (1927) 2 D. L. R, 98s ; . 


aa 1 WwW. W. 
rim. Cas. 345; 


R. 734; 47 Can. 
35 Man. L. R. 386.— 


sv. dccused illegally under arrest 
without warrant.}— Where, when a war- 
rant was issued, accused was illegally 
under arrest because previously ar- 
rested without a warrant :—Held: it 
did not. pect the validity of the war- 
rant.—R. ov. BARILKO aia 1 
W. W. R. 60; 41 Can. Crim. Caa. 193; 
20 Alta. L. R. 126. —CAN. 


PART V. SECT\ 1, SUB-SECT. 3. 


di. By ather constubles acting 
in concert.}-—-The authority given by a 
scarch warrant to the constable to 
whom it is addressed extends to the 
other constables acting in concert 
with ch andee it.-—-h. v. EaOND: 
[1924] 1 D. R. 1033; 1 W. W. 
444; 42 ee ‘Crim. Gas. 90; 20 Re 
L. R. 60.——CAN. 

d ii. ------ On Sunday— Invalid an- 
less authorised by  statute.J—R. 2. 
Le CGUNRL (1930), 53 Can. OC. C. 170.— 





li. —-~— Validity of information. )— 
The ct. refused to set aside u search 
warrant issued under the above Act, 
where the sounds of suspicion were 
written on a separate picce of paper 
attached to the information but sot 
initialled.—R. v. yi cs Er p. Har 
RINOTON (1911), 40 N. B.  384.— 


1 ii. —---—- —-—.]—A search warrant 
issued under the above Act will be 
quashed where no grounds of Saupicion 
are stated in the information.-—lh. 
NICKERSON, Er WESTON (1911), 40 
N. B. Rh. 382.— AN. 

m i, ——--.}—A search warrant issued 
under the Criminal Code which does 
not state or refer to the offence with 
respect. to which the search is to be 
made is fnvalid.—Jte Rt. & SOLLOWAY 
Minis & Co., Lip., 11930] 1 W. W. RR. 
779; 3D. L. R. 293; 53 Can. Ohm 7 
261: 24 Alta. l.. R. 410.--CAN. 


sw. Necessity for—Seizure of goods.) 
~-An officer of police, not acting under 
& search warrant, has no power to seize 
goods for the purpose of preserving 
them ag evidence in a prosecution 
which he intends to launch againat the 
person in Bi oxseasion of them, expat 
as an incident of the arrest of that 
person.—L&EVINE wv. O’KEEFR, [1929) 
Argus J.. lt. 330.—AUS. 

sx. To search disorderly house— 
Form of police officer's report. }--The 
objection chat the police officer’s report 
on which a search warrant was issued 
under sect. 64) of Code for 
an alleged disorderly honse stated gre 
the preiises are “ kept or 
disorderly house as defined by “the 
Criminal Code,” although the words 
of sect. 641 are “‘ kept or used as dis- 
orderly house as defined by sect. 229,”’ 
was overruled, on the ground that 
since sect. 329 is the only section of 


the Code which defines a ‘‘ disorderly | 
hl on Ps oie was “ian. 


—R. LUMMER 
crea 1 oD. IL. R. "66; 38 Man. L. 
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391; (1920), 3 W. W. R. 518; 52 Can. 
Cita, Cas. 288.—OAN. 


Ag iota of yee ere be 


On ain 
(Mask) wt ON arts Hon wine ce Cas. 
367.—CAN. 
sx. Duty of magistrate.}—IIeld > it 
was the duty of a constable who seized 
books & papers of defts. under a search 
warrant to carry them before the 
magistrate who issucd the warrant or 
some other magistrate in the same 
territorial division, as required by 
sect. 629 of the Criminal Code, & it 
then became the magistrate’s duty to 
deal with them acer ding tu law; that 
duty is a judicial one, not to be 
exercised arbitrarily, & the ownor of 
the things seized is ent. sted to be heard 
by the magistrate before he decides 
what disposition is to be made of them. 
—R. 1. SOMMOWAY & MILLS aaa 54 
Can. C. %. 248; 65 O. ae I. aio 
Can. C. C. 335; 65 9. L. i "BG 
get 
——— --- -—,]---Where a charge was 
laid. in Alberta a search warrant issued 
by a magistrate for that province with 
the intention of having it backed by a 
magistrate in Hritish Columbia & 
which was so backed was held lawfull 
issued & backed &, therefore, one whic 
could be lawfully executed in tho latter 
province; & another warrant which 
Was issued by a magistrate for the 
province of British lumbia autho- 
rising a search of a building therein 
with respect to the same prosecution 
was also held one which could be law- 
ae executed.— SOLLOWAY MILIS & 
a ov. FRAWLEY, [1930] 2 
WwW. WwW. 231: sub nom. SOLLOWAY 
MILLIS a 70% v. A.-G. OF ALBERTA, 
ee 4p. 1. R. 235; 63 Can. C, Cc: 
42 R. 4 R. 5243 revy., [1930] 4 
ec At 48 Can. C. C. 234; 42 
eke 513. CAN. 
——~-—-- -,}-—He R. v. SOLLOWAY 
& Mus (1930), 54 Can. O..C. 2143 6b 
0. L. R. 677.—CAN. 
sc. Existence of tvarrant—Preasump- 
fion from search.J——When a constable 
has searched the premises of a person 
suspected of an offence it will be pre- 
sumed, in the absence of proof to the 
contrary, that the constable was armotl 
with the proper grat to make the 
search, especially when the evidence of 
the findings of the constable’ while 
making the search was adinitted with- 
out objoction. —R. v. MARTIN, aa 
1 W. W. R. 598; 63 Can. C. C. 407.— 
CAN. 
se. Iesve in one Province—In aid of 
seculion in another.)—A justice of 
the peace in the Province of Ontario 
has power to issue a search warrant in 
aid of a a ag prosecution in another 
Provinoe.-—— R. SoLLoway & MILIS 
(1930) 3D. L. kh. 770: 53 Can. CO. C. 
271; 65 O. L. R. 303. ——CAN. 


PART V. SECT. 2, SUB-SECT. 1. 
a i. oe ncn ———-, }-— RK. o. MLAKER, 
(1923} 2 W. W. R. 296; 39 Can. Crim. 
. Betts 


all. — charge without inquir- 
jun ue ae. ‘Where an accused 





17938. Add. Ann otationa:---Consd. KR. v. 


Vol. XIV.—Criminal Law. Cases 1704a—18100. 


harm by the reckless & wanton driving of a 
motorcar. The justices were equally divided 
on the question whether appct. should be 
committed for trial, & they decided that 
appct. was not, in these circumstances, 
entitled to be discharged, & that they would 
adjourn & have the case reheard on a later 
date by a reconstituted bench. Appct. 
then obtained a rule nisi for a mandamus 
to the justices to order his discharge in pur- 
suance of Indictable Offences Act, 1848 
(c. 42), s. 25 :—Held: under that sect. the 
duty of the justices to discharge the accused 
arose only when they had reached an actual 
opinion that the evidence was not sufficient 
to ap the accused upon his trial, &, as they 
had not reached such an opinion, they were 
entitled to adjourn the hearing for the pur- 
pose of having the bench reconstituted, & 
the rule must be discharged.—R. v. HxErtT- 
FORDSHIRE JJ., Ex p. LARSEN, [1926] 1 K. B. 
191; 95 L. J. K. B. 180; 184 L. T. 143; 
af ad ee 42 T.L. R.77; 28 Cox, C. C. 
90, D.C. 


1790a. —— Under Criminal Justice Act, 1925 


CG. $i JR. v. Stroup, La p. Stroup (1928), 
2 Sol. Jo. £26, D. C. 


Beebe 
(1925), 133 L. T. 736. Statham v. 


Statham, [1929] P. 131. 


Refd. 


1794. Add. Annotation :—Refd. 


hk. v. Brixton 


Prison, Ea p. Shure, {1926] 1 K. B. 127. 


1798a. Several prisoners charged 


reon is before a magistrate who has 
urisdiction over the offence, the 
magistrate need not inquire how he 
cawe there, but may proceed to try 
the case, notwithstanding objection by 
accused that he was wrongfully ar- 
rested without warrant.—It. v. AL- 
BERTs, [1924] 2 D. L. KR. 863; 1 W. W. 
R. 863.—CAN. 








6 i. -}—If accused be fouud 
guilty of a lesser included offence, It is 
unnecessary to amend the charge.—- 
QUN UV. R.,, {1924} 4 yd). L. Kh. 182.—CAN. 


ei. To hear charge on subse- 
quent tnformation—Prior illegal arrest.) 
—If a person is duly charged with an 
offence on an information under oath, 
& is arrested on a warrant duly issued 
& brought before the magistrate, the 
magistrate’s jurisdiction is not ousted 
by the fact that at the time of the 
information & arrest accused was 
under detention as the result of an 
illegal arrest without warrant.---- 
R. v. Jounson, [1924] 3 D. L. R. 470; 





1 W. W. R. 828; 34 Man. L. R. 100.— 
AN. 

e ii, —— —— Prior illegal scarch.}— 

Held: assuming a search to have 


been illegai, it did not affect sub- 
roceedings under a war- 
rant, & there was nothing to affect 
the jurisdiction of the magistrate.— 
R. v. Drpenta (1924), 42 Can. Crim. 
Casa. 152; 57 N.S. R. 294.—CAN. 


PART V. SECT 2, SUB-SECT. 2.—E. 


aw. Admissibility of—Whether notice 
to accused essential. )}—BRUNET vw, og 
(1928) 2D. L. R. 254; (1928) 8. C. R. 
161; 49 Can. Crim, 


) 


Cas. 257.—CAN. 


PART V. SECT. 2, SUB-SECT. 3. 


1781 t. When remand granted.}—-On 
@ prisoner is ony before a 
magistrate for trial on dav of the 


Differentiation of charges—One prisoner 
punishable summarily —Other prisoner punish- 
able on indictment.] — en charges 
sre to be brought against more than one 
prisoner on the same set of facta, it. is desirable 
that the charges should not be so dif- 
ferentiated that one pee is tried by a 
jury, while another has no right to such 
mode of trial, unless there is good reason 
to the contrary.—R. v. Copr (1925), 94 
L. J. K. B. 662; 182 L. T. 800; 89 J. P. 
100; 41 T. L. R. 418; 27 Oox, C. C. 778; 
18 Cr. App. Rep. 181, 0. C. A. 


1804. Add. Annotation :—Consd. R. v. Hly JJ., 


Ex p. Mann (1928), 93 J. P. 45. 


1810a. Add. Citations :—[{1924] 1 K. B. 248; 93 


L. J. K. B. 65; 


130 L. T. 414; 
C. C. 581. 


27 Cox, 


1810b. —-— How proved.]—(1) An appeal lies 


to the Ct. of Oriminal Appeal against a 
sentence passed on an alleged breach of a 
recognisance to be of good behaviour for 
a certain time, on the ground that applt. 
has not broken the recognisance. 

(2) Breach of recognisance must be proved 
like any other fuct alleged in a criminal ct. 
—R. v. Surry, [1925] 1 K. B. 603; 94 L. J. 
K. B. 592; 182 L. T. 799; 80 J. P. 79; 
41 'T. L. R. 359; 27 Cox, OC. 0. 782; 18 
Cr. App. Rep. 17}, C. O. A. 


1810ce. -—— ——--.J—Dreach of recognisance must 


be strictly proved.- --R. v. BUTLER (1926), 19 


on same facts-—— 


arrest the magistrate was informed 
voth by the prisoner & by telegrain 
from ¢ counsel that the latter had been 
retuced for the defence & was requested 
by then: to grant an adjournment to 
yermit vo! the eounsel’e attendance :—- 
Tela: the ,efucal under such circum- 
stances of a rexaonable remand was a 
wrongful deniai to the accused of the 
right givon him by the Criminal Code 
tu make a full defence & have his 
counsel prosent.—R. v. UWALLCHUK 
(ELcHUK) (Man.), {192811 D. lL. R 
7313 [1928] 1 W. W. RR. 646,—CAN. 


PART V. 8ECT. 2, SUB-SECT. 4. 

al.--—— —— Justifluble homicide.}— 
R. vw. Du Goay, (1928) 2 W. W. kh. 
696; 50 Can. Crim. Cas. 318; 37 
Man. L. BR. 403.—CAN, 


18011. Form of commitment-~-Onrnis- 
sion of time of offence.}--A warrant of 
commitment did not comply with 
Summary Convictions Act, B.C., 1915, 
in not fixing the time when the offence 
was committed :—Held: bad.-— It. v. 
Roncers, [1923] 3 W. W. RR. 955; 
41 Can. Crim. Cas. 190; 33 B.C. Rh. 
16,—-CAN. 


1801 li. Hrror in statutory 
description of offence.}-—-The use in the 
warrant of commitment of the words 
‘ceremony of marriage ’’ iostead of 
“form of marriage,” as in the sta- 
tutory description, is no ground for 
sctting aside a conviction, the mean- 





ing in both casea_ bei the same 
& not dist ishable.—-R. v. Koor, 
(1924) $3 D. L. R. 985; 67 N. 8. OK. 


$25.-—-CAN. 


PART V. SECT. 2, SUB-SECT. 5. 

gi. ——.}—R. 0. MCARTHUR’S BalL 
(1897), 3 Perr, L. R. 37.—CAN. 

sz. Kstreatment of recognisance.)— 
The estreating of a recognisance by a 


magistrate may be carried out under | 


i 
H 


Cr. App. Rep. 127, ©. C. A. 


Criminal Codo, 8. 1090, & any further 
necessary proceodings follow under the 
sUubsoquent socts. without the roquire- 
mont of any ordor of the ota.—-It. ». 
ee BROWN (1924), 34 8. CGC. Wh, 


sb. —--—-.J-—R. v. MaRnioTr (1924), 
57 N.S. R. 227.—CAN., 

sc. -—--- Notice of motion to accused 
& surctics necessary. )--—-R. v. MOTAVIBH, 
Ke p. BROWN (Man.), [1927] 1D. L. R. 
BUS; [1927] 1 W. W. RR. 182; 47 
Can. Crim. Cas. 251.—CAN. 


se. When ordered.jJ—R. _v. 
Livseny (1925) 4D. b. 1t.1705 (1925) 
2 W. W. RR. 726; 44 Can. Crim. Cas. 
263. CAN. 


ah One aurety bound 
instead of two.) -~R. v. CARVERY, Har p, 
Hows, (1025}3 D. L. Re. dl43 44 Can. 


ee 


rae eee 


i Orim. Cas. 69.-—CAN. 


Sf. -———-_----.J—R. v 
(1914), 29 W. L. R. 115; 
535; 23 Can. Crim. Cas. 174.—CAN. 
sl. -——- Within discretion of 
courl.}-—~The necesalty of notice to an 
accused & his surcties of a motion for 
au order to estreat a recognisance does 
not depend on the existence of a Rule 
to thateffect. Natural Justice requires 
that before such an order bo made the 
accused & his sureties should be given 
an opportunity of being heard. A 
judge before whorn 4 motion for the 
estreat of a recognisance Ja made has a 
discretion, in view of all the circum- 
stauces, to refuse the order. —R. »v. 
Mc’Pavisn. Hx p. BROWN (Man.), (1927) 
1 pL. 1. 893; [1927] 1 W. W. R. 
182; 47 Can. Crim. Cas. 251.—-CAN. 


sm. -—— Discharge of.}—R.v. SCHRAM 
(1845), 2 U. C. R. 91.—CAN. 


———- Avoidance of.J—R. v. Mac- 


. SULLIVAN 
18D. L. BR 





£0. 
pone (1925), 43 Can. Crim, Cas. 381. 


Cases 1823—2102a. 


ENGLISH AND Emprre Dierst SupPLEMENT. 


Part Vi.—Indictments. 


1828. Add. Annotation: —Refd. Scammell v. 


Hurley, (1929] 1 K. B. 419. 


1826. Add. Annotation :—Apld. Hart v. Hudson, 
[1928] 2 K. B. 629. 


1900a. Receiving property—Known to have been 
obtained by fraud or false pretences.|—To 
receive goods knowing that the vendor 
obtained them on credit under false pretences 
or by means of fraud other than false pre- 
tences is not an offence known to the law. 
—K. v. SCHWELLER (1924), 18 Cr. App. Rep. 
52, C. C, A. 


1910a. Fresh indictment in respect of another 
offence-—-Founded on facts disclosed in de- 
positions.]|—Where a person has been com- 
mitted for trial for one offence a fresh indict- 
ment cannot be preferred against him in 
respect of another offence, which comes 
within Vexatious Indictments Act, 1859 
(c. 17), without the leave of the ct., even 
though such fresh indictment is founded on 
facts disclosed in the depositions.—R. w 
Moraan, [1025] 1 K. B. 752; 04 L. J. K. B. 
672; 188 lL. T. 94; &89J. P. 1285; 28 Cox, 
C.C. 1; 18 Cr. App. Rep. 180, C. C. A. 


1013a. Multiplication of  indictments—-Disap- 
proved.]—(1) The ct. entirely approves of a 
ct. of trial dealing w.th all outstanding 
charges against a convicted prisoner, at his 
request, whenever it can legally do so. 

(2) The ct. disapproves of the multiplica- 
tion of indictments when the allegations can 
be conveniently made in one indictment.— 
R.vw. TAYLOR (alias SAUNDERS, alias WALLACE) 
(1924), 18 Cr. App. Rep. 25, C. C. A. 

Annotation :-—Gencrally, Refd. lt. v. ‘Taylor (1926), 19 Cr. 
App. Rop. 146. 


1913b. —— —---.]—R. v. CLARKE, No. 21165a, post. 


19138c. ——- ——.]—R. v. Tyreman, No. 5359b, 


post, 

19134. -}—Offences which may lawfully 
be charged in one indictment ought not to 
be distributed into more.—R. v. SMITH (1926), 
19 Cr. App. Rep. 151, C. C. A. 


1918e. S. P. R. v. CARVER (1927), 20 Cr. App. Rep. 
3, O. O. A. 


1934. Add. Annotation :—Folld. R. v. Mosley, 
[1924] 2 K. B. 187. | 


1937a. ——- —-—.]—Counts for offences within 
Vexatious Indictments Act. 1859 (c. 17), 
may be added to the indictment without the 
leave of the ct. where they are founded on 
facts disclosed on the depositions.—R. v. 
MOSLEY, [1924] 2 K. B. 187; 93 L. J. K. B. 
804; 130 L. T. 831; 88 J. P. 913; 68 Sol. 
Jo. 757; 27 Cox, C. ©. 635; 18 Cr. App. 
Rep. 69, C. C. A. 

Annotation :-—Refd. R. v. Morgan, [1925) 1 K. B. 752. 


1978a. Larceny—Specific articles stolen must be 
set out.|-—R. v. Dova.as (1928), 19 Cr. App. 
Rep. 119, C. C. A. 

1981a. -}—An indictment for obtaining 
by false pretences that omits the false pre- 
tence alleged is bad.—R. v. THomas (1931), 
23 Cr. App. Rep. 21, C. C. A. 

1902a. S. P. RR. v. Drake (1850), 34 J. P. 483; 
4 Cox, O. C. 333. 


2076. Add. Annotation :—Refd. 
(1930), 22 Cr. App. Rep. 130. 

2102a. —-— Prejudice to one defendant. ]——Peraons 
arrested together need not be tried together, 
&, if any one of them is likely to be embar- 
rassed in his defence, ought not to be so tried. 
—-R. v. TOWNSEND, R. v. HILDER (1924), 
18 Cr. App. Rep. 117, C. C. A. 














lt. v. Friend 


PART VI. SECT. 1. 


sq. Proceedings must be curried on 
in the King’s name.J——R. v. Woo 
Tuck (1928), 51 Can. C. C. 365; 46 
Que. K. ji. 437.—CAN. 


PART VI. SECT. 2, SUB-SECT. 1.—A. 


1814 ili. Newly created offence.) 
—A statute comes into foroo on the 
first moment of the day on which it 
receives the Royal assent, & if it be 
one creating a crime, an offence coin- 





mitted on that day, even although | 


before the actual timo at which the 
Royal asscnt was given, is within the 
Aoct.—R. v. Rooco, (1924) 1D. lL. R. 
01; 41 Can. Crim. . 101.—CAN. 


PART VI. SECT. 3, SUB-SECT. 1. 


1907 i. Separaie indictments in respect 
of same transaction—-Where act con- 
stitutes more than one offence-—Atlempted 
carnal know of young girl & 
indecent assuultt.)—R. v. LANGLEY 
(N. B.), (1927) 3 D. L. R. 934; 48 
Can. Orifn. Cas. 293.—-CAN. 


PART VI. SECT. 4, SUB-SECT. 1. 


tl. -}—Where the indictment 
was in the words of the snactment 
desoribing the offence :—Held: suffi- 
clent.—R. vw. McLacHLian (1923), 56 
N. 8, R. 418 P 41 Can. Crim. . 349.— 


CAN. 

k i, eo vw. CANADIAN ALLIS: 
CHALMERS, LTD. (1923), 54 O. L. R. 
38.-—CAN. 





n i, Identity of language with that of 
statute creating offence—‘' Car*’ used 
instead of ** motor car.”’"}—R. v. YOUNG, 
(1928) 3 D. L. R. 225; 49 Can. Crim. 
Cas. 349; 60 N.S. R. 128.—CAN. 


o i. Value of stolen property.|— 
An information should, therefore, state 
the value of the pruperty alleged to 
have been stolen so as to determine to 
which class of crime the offence belongs 
& the nature of tho proceedings to be 
taken.~~h. vw. THOMPSON, [1928] 4 
I). L. 1. 859; 50 Can. Crim. Cas. 183 ; 
62 O. L. R. 610.—CAN. 


D.L. R811; 47 Can. Crim. Cas. 71; 
o9 N.S. R. 55.-—-CAN. 


PART Vi. SECT. 4, SUB-SECT. 7. 


sm. /ndecent exrposure—‘ With tn- 
tent to bite aa cl the facts 
alleged necessarily implied that the 
act charged was committed ‘‘ wilfully ’’: 
—Held; notwithstanding the omission 
of that word, the information was 
sufficiont.—R. v. SMOTHERS (1924), 57 
N. S. R. 179.—CAN. 





PART VI. sa - Adee imei 8.— 
° . (a). 
fi. -/—Where ingrediente of 





two distinct offences had been mixed 
together in a charge contrary to the 
settled principles of criminal pro- 
cedure & in violation of Criminal] Code. 
8. 710(3) :—Held : prisoner was entiticd 
to his discharge.—R. v. CHUE, (1924) 4 
D: L. It. $00; 34 B. Cc. R. 177.—CAN. 
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PART VI. SECT. 4, SUB-SECT. 9.—B. 


2087 iii. -J—h. v. MoDONALD 
(Ont.), (1928) 2 D. L. R. 787; 50 Can. 
Crim. Cas. 65.--CAN. 


PART VI. SECT. 4, SUB-SECT. 9.-—C. 


r. Read now “‘ 2102a {.”’ 
8s. Read now ‘* 2102a ii.”" 
t. Read now ‘* 2102a iii.”’ 
a. Read now “ 2102a iv." 


2102a v. —-- - —--—.}-—-R. v. WISER 
& McCREIGHT, [1930] 1 W. W. R. 976 ; 
54 Can. Cc. Cc. 117 : 42 B. Cc. Tt. 51 7. 
CAN. 

2103 tii, —-—.}—A man & a woman 
were tried jointly on tbe charge of 
having murdered the husband of tbe 
woman. They were convicted & 
sentenced tu death. Each of the 
accused had applied to the trial judge 
for a separate trial, en the und that 
stateinents had been inade by each 
which would be admissible in evidence 
against the person making the state- 
ments, but which tended to incriminate 
whom the 


ae 


the other accused, 
statements would inadiuisaible. 
The trial judge had _ refused the 
applications :—Held: the refusal of 
the trial judge to grant separate trials 
did not amount to a miscarriage of 
justice, & afforded no ground of appeal. 
—A.-G. v. JOYCE, A.-G. 0. Watsn, 
{1929) I. R. 526.—IR. 

sc. Charge . of vagrancy.)}—Ezx op. 
WriGAT, Exc py. PARKER (1910), 44 
Can. C. C. 310.---CAN. 


Vol. XIV.—Criminal Law. 





2105a. -]—When a statement by one accused 
intended to be put in evidence implicates 
another, the ct. should consider whether 
accused should not be tried separately.— 
Aa - mou (1927), 20 Cr. App. Rep. 08, 


2108. Add. Annotation :—Folld. R. v. Lonsdale 
(1930), 47 T. L. R. 80. 

2109. Add. Annotation :—N.F. R. v. Lonsdale 
(1930), 47 T. L. R. 80. 

2115a. —— -—-—.]—Indictments should not 





be multiplied, but where the law permits 
separate offences should be charged in sepa- 


rate counts of one indictment.—R. v. CLARKE 


(1925), 18 Cr. App. Rep. 166, C. C. A. 

2119a. Leaving counts on file Undesirable 
practice.)|—R. v. TEAPE-WHITE (1980), 22 
Cr. App. Rep. 93, C. C. A. 

2119b. Offence must be of similar character. |— 
R. v. Hinn (1930), 22 Cr. App. Rep. 54, 
C. C. A. 

2150. Add. Annotation :—Consd. JR. v. 
(1929), 142 L. TT. 383. 

2151. Add. Annotation :—Consd. QW. v. Kendrick & 
Smith (193: ), 144 L. T.. 748, 


2155a. —~ - --.-—-R. v. LuBera, No. 3156d, 
post, 

2195. Add. Annolation :--Refd. RR. v. Central 
Criminal Court JJ., Ba p. L. C. C., [1925] 2 
k. B. 48. 

2204a. ——— -—-~— Wrong statute inserted—Later 
statute in similar words.]—The accused, who 
was a trustee under a will, was charged with 
having in Mar. 1916, fraudulently converted 
to his own use certain shares deposited with 
him by a co-trustee. In an affiusvit filed by 
the accused in defence to proceedings fur an 
account commenced against him by the co- 
trustee in the Ch. Div., the accused swore 
that he had, with the approval of his en- | 
trustee, invested the capital in his own j 
business. Subsequently, in his prelitainary | 
examination in bkpcy., he made admissions 
to the Official Receiver in regard to the dis- 
position of the capital by him. He was 
indicted for fraudulent conversion as a 
trustee under Larceny Act, 1916 (c. 50), 8. 21, 
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PART VI. SECT. 4, SUB-SECT. 10.—A. PART VI. SECT. 4, SUB-SECT. 10.—-C. 
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Cases 2105a—2219a. 


but the judge, on his notice being brought 
to the fact that that Act was not in force 
at the time when tho offence was alleged 
to have been committed, allowed the indict- 
ment to be amended by the substitution of 
Larceny Act, 1861 (c. 96), s. 80, for the later 
statute. The two statutes define the offence 
in almost preciscly the same words :—Held : 
(1) the indictment was defective within Indict- 
ments Act, 1915 (c. 90), s. 5 (1), by reason of 
the wrong statute having been inserted, but 
in view of the fact that the offence under the 
earlier Act was defined in almost the same 
words as those used in the later Act, applt. 
could not have been prejudiced by the amend- 
meut, nor could injustice have been done to 
any defence that he might have had. The 
amendment was, therefore, rightly allowed ; 
(2) the accused was not protected from 
prosecution by Larceny Act, 1861 (c. 96), 
s. 85, either in regard to acts disclosed by his 
affidavit or in regard to acts disclosed by his 
preliminary examination in bkpey., as such 
disclosures were not “ in consequence of any 
compulsory process of any court. of law ’’; 
(3) the admissions in the preliminary examina- 
tion in bkpcy. were not admissions made 
“in any compulsory examination or deposi- 
tion before any ct. on the hearing of any 
matter in bkepy.,’’ & could, therefore, be 
given in evidence at the trial without infring- 
ing Larceny Act, 1916 (c. 50), 8. 43 (3).— 
R. vw Turrucm (1929), 140 L. 'T. 701; 45 
T. T. R. 357: 21 Cr. App. Rep. 85; 28 
Cox, C. C. 610, C. C. A. 


2219a. —-—.]—Applt. was accused of having 
obtained sums of money by way of deposit 
from persons, who desired to be employed 
as managers of public-houses, by representing 
to them that he would appoint them to those 
positions. Theindictin a 8 coutained cightcen 
counts, relating to nine distinct offences, 
which were charged alternatively as obtaining 
sums of money by false pretences, & as 
larceny by a trick of the same sums. In every 
one of the counts relating to false pretences, 
the indictment as originally framed ran: 
‘by falscly pretending that he would appoint 

. 08 manaper.’’ At the close of the case 


~— ecm tere oe ee ann ae 


assaulls.j—An Indictment charged 
acensed with indecent assault upon one 


] ’ —— | fee ee EER, oa) CARTER, 
Canviction on rd akidity odfela : | (WST} 2 W. W. 1h 197." GAN, "°" "| litle ail. & indooont atanlt favoleing 
it was open to the jury to find as they pli, --- Suborning perjury ds) Murcer, upon ano . 
did.— Barrow v. R., (1929) 1 D. L. R. : fabricating evidence.)--The accused, | offonces were libelled as having boen 


634; S.C. HR. 42; 51 Can. C. CG. 1; 
affg., 63 O. L. R. 299.—CAN. 


who was charged tn the one indictment 
with suborning perjury &, also, with 
fabricating evidence in connection with 


comniutted on tho samo day at S. :-- 
Held: the offences charged were #0 
connected in time, circumstances, & 


PART VI. SECT. 4, SUB-SECT. 10.-—B. 





2120 v. -]}—Where the trial 
judge had tried together fifteen charges 
inst the prisoner for different 


offences :—Held : there was no reason 
disclosed to question his discretion in 
doing so, since he sat without a jury, 
& the offences were all of a similar 
character & connected together by 
being parts of a systematic course of 
criminal conduct pursued by prisoner. 
—R.v. DurF (Sask.), {1929} 1 D. L. FR. 
152; 50 Can. Crim. Cas. 246; [1928] 
3 W. W. R. 550.—CAN. 


2120 vi. -}—~ The judge has juris- 
diction to try separate counts at the 
same time whether or not the accused 
consents to their trial together.—-R. v. 
Ae aa [1931] 2 W. W. Rt. 810.— 





P 2120 vil. ——-.J—R. vr. NECEMBER 
eee 2), 11931] 3 W. W. RR. 356.-—- 


. Ww. 


| 
{ 


said offence, applied for an order requir- 
ing the Crown to sever tho indictment 
& elect to proceed first on one or other 
of the two charges :~—Held : the joinder 
was not conducive to the ends of 
ustice &, therefore, the order should 
e granted.—R. ». BRAUN (Sask.), 
{1928} 3 W. W. K. 226; 50 Can. Crim. 
Cas. 292.—CAN, 
PART VI. SECT. 4, SUB-SECT. 10.—D. 
r i, ——-~- Shopbreaking & receiving 
stolen goods.)—R. v. Ciwoss (Sask.), 
{1927} 4 D. L. R. 923; (1927) 3 
W. Ik. 432; 49 Can. Crim. Cas. 
77.—CAN. 


PART VI. SECT. 4, SUB-SECT. 10.-—E. 

2152 :. Cases requiring sepurale trial— 
Indecent assault & theft-- Acta forming 
part of one transactton.)-—R. v. CASSIDY 
(Ont.), (1927) 4 D. bE. Hh. 1106; 49 
Can. Crim. Cas. 93.--- CAN. 

2161 i. Casea nat requiring separate 
triala—Similar actsa— Separate tndecent 


ll 
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character as to justify thoir inclusion 
in one {indictment, & no. sufficlent 
reason had been shown for separation 
of the charges.-~H.M. ADVOCATE »b. 
BickeRsTary, (19260}] A. C. (J.) 65.-~ 
SCOT. 


PART VI. SECT. 4, SUB-SECT. 13. 


ki. ——~- Allempt to give furiadic- 
tion. J—A porsun committed on a 
charge which a district ct. Judge baa 
no jurisdiction to try under any cir- 
stances, cannot be tried by such judge 
on a substituted charge over which 
the judge hax jurisdiction, on the 
election of accused.—R. v. CROovI, 
(1924) 4 D. L. RR. 1072; 3W. WwW. R 
534.—CAN. 

r i. - —-——-.J}—An_ indictment 
disclosing no offence & bad In law, was 
amended at the trial so as to make It 
an entirely different charge :-—Held : 
the amendment ought not to have been 
made.—RK. v. Lorrus (1926), 45 Can, 
Crim. Cas. 390; 59 0. L. BR. 65.--CAN. 


ees 


2865a. 


2365b. 


65 O. L. R. 


be tried fotntly.}—A purported trial of 
two or more 


nullity, even though their counsel 


OMPSOR: R. . 


for the prosecution the judge ead age it 
right to amend the counte relating to false 
pretences so as to read ‘‘ by falsely pretending 
that he was in a position to appoint,’’ etc. 
The jury convicted applt. on al counts : — 
Held: (1) the conviction for false pretences 
must be quashed, as the amendment of an 
indictment allowed by Indictments Act, 
1915 (c. 90), s. & (1), is an amendment of a 

defect in form, & not the alteration & revision 
of the substance of a charge, such as had taken 
place in this case, which must necessarily 
preiuciee accused; (2) the conviction for 
arceny must be quashed, because there was 
no evidence of larceny, as the persons seeking 
employment had in each case intended to 
part with their money; (3) Larceny Act, 
1916 (c. 60), 8. 44 (3), could not apply where 
the indictment had charged false pretences 
& was up to the last moment wrong in sub- 
substance.—R. v. Huauss (1927), 136 L. T. 


° 


Cases 2219a—2567a. ENGLISH aND Emrrme Digest SUPPLEMENT. 


671; 91 J. P. 39; 48 T. L. R. 250; 


28 
Oox, O. O. 386, O. O. A. 


2295a. Bill for rape—True bill found for indecent 


assault—Necessity for fresh indictment.]—An 
indictment for rape was put before the 
grand jury & they indorsed on it, ‘‘ No true 
bill for rape. <A true bill for indecent assault 
(aggravated),’’ but no indictment for indecent 
assault was put before the grand jury. The 
prisoner was convicted :—Held: there 
was no true bill for rape, & as ‘ibe was no 
indictment for indecent assault, the con- 
viction must be quashed.—R. v. KITCHING 
(1929), 141 L. T. 687; 45 T. L. R. 569; 21 
Cr. App. Rep. 116, C. O. A.; subsequent 
proceedings, 21 Cr. App. Rep. 144, C. C. A. 


2316. For “ Criminal Law Amendment Act, 1835 


(c. 35),”’ read ‘‘ Criminal Law Amendment 
Act, 1885 (c. 69).”’ 


Part Vil.—Trial of Indictments. 


2365 Add. Annotations :——Folld. R. v. Dennis, si 


v. Parker, [1924] 1 K. B. 867. Apld. R. 
McDonnell (1928), 20 Cr. App. Rep. 163. 
“hie R. v. Williams (1925), 19 Cr. App. Rep. 





——.}—A criminal] ct. has no juris- 
diction to try two separate indictments 
against two defts. at one & the same time, 
even with the consent of counsel for the pro- 
secution & counsel for defts.—R. v. DENNIS, 
R. v. PARKER, [1924] 1 K. B. 867; 93 L. J. 
K. B. 388; 130 L. T. 880; 88-J. P, 84; 40 
T. L. KR. 420; 68 Sol. Jo. 568; 27 Cox, 
O. C. 682 ; 18 Cr. App. Rep. 39, O. C. A. 


J—R. v. MCDONNELL (1928), 20 
Cr. App. Rep. 163, C. C. A. 








police have no right to suggest by qu uestions 
to a person detained in custody that they 
have evidence of his guilt ; answers to such a | 
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24042, —— Warranted in case of alibi.]—(1) ‘The | 


2567. Add. Annotations :—Folld. R. 


2567a. 





suggestion are not admissible in evidence. 
(2) When the defence is an alibi defts. would 
do well to disclose it in the ct. below. Sucha 
defence usually warrants legal aid.—R. v. 
ao & BRUCE (1931), 23 Ch. App. Rep. 56, 


v. Hussey 
(1924), 18 Cr. App. Rep. 121; KR. v. Hancock 


(1931), 145 L. T. 168. 


-}+-(1) Applt. was charged upon an 
indictment with b ing & entering a house 
with intent to commit a felony. At the 
trial appit. pleaded guilty to entering only, 
which plea was treated as a plea of guilty 
generally :—Held: there was no plea of 
guilty & the case must go back, & prisoner 
asked to plead again to the indictment. 

(2) Appit. at the trial asked that five 
charges of false pretences might be taken 
into consideration when awarding sentence, 


a a me rT a Rate tm A 








PART VI. setae 4, SUB-SECT. 14. es iii. ne Alea, ik float] 9. 2 =a PART VII. SECT. 5, SUB-SECT. 1. 
2241 i. lication mast he made to D. L, it. p i. Effect of—Accused estopped 
court o irial R. v. Haney, (1926) 2 | 874: (1927) 1 W.W. R. 47 Can. | prom ‘calling fe prosecution to estublish 


. 835 43 Can. Crim. Cag. 297 ; 


293,—- CAN, 
PART VII. SECT. 1. 


to method of ¢t 
2865 i. oo bt aa indictmenta—- Cannot 


Y paeloa on separate 
es for different offences is a 


ore no objection, or consents, thereto magistrate, pe baps 
t. THEIRLYOCK (Alta.), Ake right or “‘ ontion® oO 
|i. Re 431; eee! a Ww. W. 
225 ; 50 Oan. Crim. Cas. 296,—CAN. ried & punis 
een ce —_— eye ve. Haht, atl aa W. R. 400; 49 Can. 
.v. KozarvE (1929), 51 Can. Crim. ‘a8. 8.—CAN. 


oe 24 Alta. L. R. 15; [1929] 
W. "R, 425.—CAN, 


Stealing parcels from ma yee 


ZANINE 
DL. R. 





Crim. Cas. 38.—CAN. 


sa. Offence punishable on indictment 
or on ree re be convict 
rial.|— Where a atatute 
makes an offence punishable on 
indictment or on summary convictiou, 
it makes it oither an indictable offence 
or a non-indictable offence, & confers 
on the Crown prerec ue or on the trial 
partly on each, the 
f deciding how each 
articular offence shall be considered, 


ton— Decision as if. 


shed.—R. wv. DENIS (Man. » 
Crim 


sb Ju neers ie ee 1—R. v. 
1.--CA AN, 


WW 


aie }-—-R. v. ROVONELLE Ves), 44 
Can. Crim. Cas. 354.—-CAN 


p A ae of guilty 
js a plea to the charge & docs not 
piesa amount to a confession of 
all the facts alleged.--~SUPERINTENDENT 
= ace Soren na he OF LEGAL AFFAIRS, 
JNANENDRA NaTH Guosti 
R. 56 Culce. 1145.—IND. 








ENGAL 
(1929) I. "L. 


p itl. ——— Induced by mistake— Right 
io withdra Meo aG v. AH Tom, [1928] : 
D.L. R. 748; 4 9 Can. Crim. Cas, 

60 N.S. R. 1.—CAN 





Fnible of aourt to enter plea 
y.J—Where an accused 
R. 198; 1 
ower to enter a plea of not guilty if 





receiving so stolen. ye elds or any reason the ct. deems it ad- 
Sry ap GE bl ae ttre of eg 
stolen not exceed 820 PART VII. SECT. 4, SUB-SECT. 1.— | PURI “Bsoi app. D. 193-8. 
IwANCHUK, [1987] 8, D. I R. 589 ; B. (b). Kato, aes ed ota le a AF. 
Can. m 2309 i. vor, bias by counsel— Accused q i. ———.}—Where accused is 
oy a2. Rita. L. he 595.—CAN. must consent to representation. F Ro: ct. indicted for murder, the question of 
a i -———— Right to elect for trial by | has any authority to force & a ! insanity raised by a plea of not 
udge without jury—. ae Pitan bill risoner the services of @ co a - a chee much as ai Y raot of De Be 
ound—Criminal Code, 8 unwilli 


FouLrus wel oay" 16 
CAN. 


Sooo 
Spxeu Dev 9a8). T : 
— IND. 


12 


pt_ them 
L. R. 11 Lah. F520. 


| 2 iv, — 

| pleads ontite. the ct. has inherent 
{ 

| 

| 
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| 

| 
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but the ct. refused as they were not offences 
of a similar nature to housebreaking : — 
Held; the ct. would not make an order that 
the ct. of quarter sessions should take into 
consideration the five cases of false pretences, 
but it might take them into consideration 
if certain conditions were fulfilled,—R. v. 
Lroyp (1923), 180 L. T. 319; 27 Cox, C. C, 
576; 17 Cr. App. Rep. 184, G. GC. A. 


2571a. Plea of guilty—By person fit to plead but 
not responsible for his actions—Effect of 
plea.]——R. v. TEBBITT (1912), Times, Apr. 26. 


2582. Add. . Annotation :—Refd. R. v. 
(1925), 133 L. T. 734. 


2585a. Crime involving more serious offence in 
foreign country—Possibility of prosecution by 
foreign Government.]——R. v. FRIEDERIKSEN 
(1927), 164 L. T. Jo. 45. 


2710. Add. Annotation :—Refd. R. v. Birch (1924), 
93 L. J. K. B. 385. 


2780. Aad. Annotations :—Refd. R. v. Birch (1924), 
93 L. J. K. B. 385; R. v. Harris (1927), 20 
Cr. App. Rep. 144. 


27380a. -}—Where, at the trial of 
an accused »erson for a criminal offence, a 
witness for te prosecution denies statements 
contained in the deposition sworn by the 
witness at the police ct., & leave has been 
obtained to treat the witnesses as hostile, 
counsel for the prosecution is entitled to 
cross-examine the witness on the statements 
contained in the depositions taken before 
the justices. But the depositions are not 
evidence at the trial, though they may be 
used to impeach the credit of the witness.— 
R. v. Brrcu (1924), 93 L. J. K. B. 385; 88 
J.P.59; 40T. L. R. 365; 68 Soi. Jo. 540; 
18 Cr. App. Rep. 26, C. C. A. 


2731a. After close of case for defence.]——.i judge 
at a criminal trial has the right to call a 


Gordon 





ete oe 





witness not called by either the prosecution | 


or the defence, without the consent of either 
the prosecution or the defence, if in his 
opinion that course is necessary in the interests 
of justice, but in order that injustice should 
not be done to accused, a judge should not 
call a witness in a criminal trial after the case 
for the defence is closed, except in a case 
where a matter arises ex improviso, which no 
human ingenuity can forcsee, on the part of 

risoner.—R. v. Harris, [1927] 2 K. B. 587; 

6 L. J. K. B. 1069; 137 L. T. 535; 91 
J.P. 152; 438 T. L. R. 774; 28 Cox, O. C. 
432; 20 Or. App. Rep. 86, C. C. A. 


Annotation :-—Distd. BR. v. Liddle (1928), 21 Cr. App. Itep. 3. 
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PART VII. SECT. 6, SUB-SECT. 2.—B. | PART VII. SECT. 7, SUB-SECT. 6.—D. 


se. After close of case for prosecution— 
Witness called to supply 
L aoe 


ei. —— Kvidence must be shown to 
be material,J—R. v. CARRIER (Sask.)* 
(1929), 51 Can, Crim. Cas. 420.—CAN. | erid h-R. v. 


ence, 
bd e ~-§. 
PART VII. SECT. 7, SUB-SECT. 6.—c. | “PP: P- 205-—- 


so. Effect of cross-examination of 
aad (Ae own witness.}—Where a party 
owed to cross-examine his own 


that cross- 
examination must be to discredit that 
witness altogether & not merely to 
t rid of part of his testimony, & 
co that witness's evidence must be 
In the case of a 


him In deci 
be must a 


ava 
salem pgr for obviously the defence 
entitled to rely on so much of his 


evidence as supports their case.— HK. 
e. MoxBUL KHAN (1928), I. L. R. 56 
Oalo. 145.—IND. 


sf. After plea of quilt —Paking evi- 
dence of cumplainant—Ior purpose of 
deciding sentence.}—While it is within 
the power of the judge, after a plea 
f has been entered & be 
sentence is passed, to hear the evidence 
of the cop)plainant in order to assist 
ding on the propor sentence, 
void the danger of giving 
consideration, in passing sentence, to 
aggravating circumstances disclosed by 
such evidence which may change the 
character of the offence charged 
the prisoner.—R. v,. WHEPDALE, 
3 w. W. It. 704; 49 Can, Crim. 
62; 2% Sask. L. R. 148.—CAN. 


Cases 2567a—2840n. 


27381b. ——~ Where defence of alibi raised.|—R. 
v. LIDDLE (1928), 21 Cr. App. Rep. 8, 0. 0. A. 


2810. ddd. Citation :-—1 Chit, 352. 


2823. Add. Annoiation:—Apld. R. wv. Baggott 
(1927), 20 Or. App. Rep. 92. 


2839a. Reference to fact that photographs of 
accused shown to witnesses.|—(1) Counsel 
for the prosecution should not employ as 
part of his case the fact that certain witnesses 
have been shown a photograph of prisoner, 
even if the showing of the photograph was 
perfectly proper. 

(2) Where a police witness has been asked 
by prisoner ‘‘ where did I stay on the night 
of the alleged crime?” &, in his answer, 
has launched a series of fresh charges against 
the accused, relating to his stay at that 
place, but based on mere suspicion & not 
included in the indictment or referred to in 
the depositions, an irregularity has occurred 
which goes to the root of a conviction & 
necessitates that it should be quashed. 

(3) Where a successful applt. has a previous 
unexpired sentence to serve, the ct. will 
generally order that the time that has elapsed 
between the notice & the determination of 
the appeal which has succeeded shal] count 
towards the completion of the carlier sentence, 
even though there has been no application 
by applt. to that effect.—-R. v. Wasiam (1925), 
134 L. T. 168; 28 Oox, 0. C. 105; 19 Or. 
App. Rep. 59, ©. CG. A 


Annotation -— As tn (1) Retd. i.e. Dally Mirror, kup. Simith, 
{1927) 1 K. LB. 845. 


2839b. Second trial—-Reference to quashed con- 
viction.}—(1) On an allegation of breaking & 
entering the jury must be directed on the issue 
of breaking. 

(2) When a trial has been set aside on a 
venire de novo the conviction quashed should 
not be mentioned to the jury at the second 
trial.—-Ri. v. LLovp (1924), 18 Or. App. Rep. 
12,0. C.A 


2838c. Overstatements.]—R. v. DRiscot, & Row- 
LANDS (1928), 20 Or, App. Rep. 161, C. C. A. 


2840a. Duty of prosecution to disclose everything. | 
—(1) The prosecution ought to disclose at 
the trial all relevant evidence. (2) Deft. 
who gives evidence of his previous conviction 
cannot set up that that evidence has been 
wrongly admitted.—It. v. GUERIN (1931), 23 
Cr. App. Rep. 39, C. C. A. 
PART VII. SECT. 7, SUB-SECT. 7.—B. 
2816 iii. —--— rea Pao duty of 4 
Public Prosecutor is to ropresent, not 
the police, but the Crown, & this duty 
should be discharged fairly & fearlessly 
& witb a full souse of the responsibility 
attuching to the position. Ina capital 
case the duty of the Crown fa to place 
before the ct. al] materials irrespective 
of the question as to whether they 
exculpate accused or lucriminate bim. 
—KUNJA SUBUDHI v. Rt, (1928), I. L. BR. 
8 Pat. 289.-—IND. 


omission in 
{1928} 


fore 


PART VII. SECT. 7, SUB-SECT, 7,-- 
D. (a). 


2859 i. Accused may inetat.on witness 
heing called—By pr 


nat 
Casa, oe {1930} 3 W. W. H. 648.---: 


; 13 


Cases 2867-3065. 


2867. Add. Annotations:—Refd. R. v. Harris, 
[1927] 2 K. B. 587; R. v. Liddle (1928), 21 
Cr. App. Rep. 3. 


2879a. -}—On a plea of guilty (1) there 
must be legal proof of any previous con- 
victions given in evidence, & (2) no deposi- 
tion of a witness, absent through illness, 
should be put in if all the statutory require- 
ments in such a case have not been fulfilled. 
Pra . aba! (1924), 18 Cr. App. Rep. 


2895a. S. P. R. v. Hunt (1847), 2 Cox, C. C. 261. 


2986a. Defence of alibi--Should be raised at 
earliest possible moment.]—R. v. JONES 
(1928), 21 Cr. App. Rep. 27, C. C. A. 


2986b. —--— Should he raised in court below. |—-- 
R. v. Brown & Bruce, No. 2404a, ante. 


2988a. Should not refer to probable con- 
sequences of verdict of guilty in murder trial.] 
—R. v. FRAMPTON (1928), 21 Cr. App. Rep. 
17, C. C. A. 


2995a. -]—If the ct. is of opinion that there 
is no case against accused, it ought to be 
withdrawn from the ‘jury.—R. v. HAsLaAmM 
(1926), 19 Cr. App. Rep. 163, C. C. A. 


30072. ~-+—-(1) On a trial for larceny as a 
bailee there must be a direction on the point 
whether the conversion was fraudulent or 
not. 

(2) An accused per:on must be asked 
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PART VII. SECT. 7, SUB-SECT. 7.—- 

E. (a). | 

h i. -}-Held : 
that accused did not have the assistance 
of a legal adviser did not show that he 
had not had a full opportunity for 
cross-exaniination, as he was present. 

whon the deposition was tuken & 

\ 





the mere fact 548.-—-CAN, 


made no request for time or delay,— tendered 


R. o. MCDONALD, [1927] App. D. 110.— 
8S. AF. 


k i. ——.}--Tt. &. MCDONALD, [1927] | W.N. 148.—AUS. 
App. D. 110.-—8S. AF. 
pi. --—~— --——- Whether attendance 


procurable under subpana.jJ—G. was 
indicted for incest. 8., a daughter of 
accused, who had made a deposition 
at potty sessions in which sho swore 
that accused had committed = the 
alleged offonce, waa called as a witness 
at tho trial, & failed to appear, having 
gone into the Irish Free State. Her 
deposition was read to the jury, who 
having heard tho accused’s evidence, 
convicted him of the offence charged : 
—Held: the conviction should be 

uashed, as it had not been shown that 
the attendance of the witness, whose 
deposition had been put in evidence, 
could not have been procured by 
service on her of a writ of subpena 
under tho Irish Free State Act, 1924.— 
R. o. GQriownrar, (1934) N. 27.—IR. 

p li. ——~- ---—.J-—-Jh.. v. BELL, [1930] 
2D. L. h. 647: 43 Can. C. C. 44; 42 
B.C. RR. 136.—-CAN, 


p iii. —--. -——-—- Seaman, |--Onapply- 
ing sect. 999 of the Criminal Code, with 
respect to the depositions of certain 
witnesses alleged to have recently left. 
Vancouver as put of the Japanese 
crew of a stcamer bound for the Orient 
& therefore to be “absent from 
Canada ” :—Ffileld: tho fact. that names 
appeared on the crew list. similar to the 
names of said witnesses waar, in tho 
absence of evidence to the contrary, & 
in view of the regulations governing tho 
Janding of Japanese sailors & the other 
ciroumstances, sufficient ta show the 
identity of said members of the crew 
with said witnesses & to justify the 
inference that the witnesses were 


KH.S. C., 1927. 
the 


CAN. 


ee 


absent from Canada.— Tt. v. FURUZAWA 
(No. 1), [1980) 1 Ww. W. Rh. 953; 955 ; 
63 Can. C. C. 398 ; 


p iv. —-—- Witness dangerously ill— 
Use of.)--Under Crimes Act, 

a. 406, only s0 much of a peperes 

in evidence should 

to the jury as is relevant & properly 

admissible in evidence.—-h. v. GLOVER 

(1928), S. Ro. N.S. W. 4823 45 N.S. W. 


ep. Proof of absence.)--CAUFIELD ¥v. 
R. (1926), 48 Can. Crim. Cas. 109; 
Q. R. 42 K. B. 449.-—--CAN. 


sr. Evidence given in former trial—- |; 
Admission by counsel of facts essential 
to adimission.J—Applts. were convicted 
of reinoving, & two of them of import- 
ing, goods of over $200 In value & liable 
to forfeiture, contrary to Customs Act, 
At their trial the Crown 
proposed to put in, under sect. 999 of 
ywde, evidence given at provious 
trials, at which the juries bad disagreed, | judge 
by one W. Counsel for the accused ad- 
initted ‘every fact essential to the 
admission of the evidence,” & the evi- 
dence offered was put in :— eld : the 
admission of counsel, while it rendered 
unnecessary the establishment of tho 
various facts required by sect. 999 to 
be proved before the evidence of W. 
could have been admitted, did not in 
any way identify the documenta read 
to the jury as the evidence given by W. 
on the forinoer trials; &, there being no | 
roof that the statements put in were 
n fact the ovidence of 
being no consent that they were, they 
were wrongly received, & applts. wero 
entitled to a new trial.— MCDONALD, 
ContER & O'HEARN  v. R., 
S.C. R. 569; 54 Can. C. C. 


PART Vil. SECT. 1, SUB-SECT. 8.— B. 


sq. Full cross-examination impossible 
through act of prosecution—Right to 
acquittal.|--QUEREC Liqvor Commts- | 
BION v. GOULET (Que.) (1929), 52 Can. 
Crim. Cas. 392.—CAN. 
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whether he wishes to give evidence on oath 
or cal] witnesses.—R. v. MooRE (1924), 18 
Cr. App. Rep. 29, 0. 0. A. 


8008. Add. Annotation :—Distd. R. v. Villars 
(1927), 20 Cr. App. Rep. 150. 
8009. Add. Annotation :—Folid. R. v. Villars 


(1927), 20 Cr. App. Rep. 150. 


8010a. Should give evidence from witness box.}— 
A deft. is entitled under Criminal Evidence 
Act, 1898 (c. 36), to give his evidence from 
the witness box. The ct. in ordering other- 
wise must exercise a judicial discretion.—R. v. 
i (1924), 18 Cr. App Rep. 100, 


3011a. ~-—-A deft. witness may in a proper 
case be asked in cross-examination whether 
he imputes improper motives to the wit- 
nesses against him.—R. v. WILSON (1924), 
18 Cr. App. Rep. 108, C. C. A. 





3051. Add. Annotation :—Refd. BR. v. Dunkley 
(1026), 134 L. 'T. 632. 

8056. Add. Annotation: ~- Refd. KR. v. Harris, 
1927] 2 IK. B. 587. 

3060. Add. Annolation :—Refd. MR. v. Harris, 
[1927] 2 K. B. 587. 

3063. Add. Annolalion :—-Refd. R. v. Harris, 
[1927]2 K. B. 587. 

3065. Add. Annotation :—Refa. R. v. Harris, 


[1927] 2 K. B. 587. 


PART VII. SECT. 7, SUB-SECT. 8.—C, 


k i. .J—Where a person 138 
charged with stealing goods, & the 
fuct that the gooda were sold & 
delivered to him is proved in evidence, 
the caso must not be allowed to go to 
the jury.—R. v. FIESEL (1924), 42 
Can. Crim. Cas. 150.—CAN. 


st. Trial without jury—Defending 
counsel entilled (to make submission that 
| 
| 
| 
| 
| 


pea ioe Oe erase ay ow em em ee ee rer fet saute 








42 B.C. Re 54, 


1900, 


e read 


evidence for Crown insuficient.J)—lt. 
v. JONES (Sask.), (1927) 3 Lb. L. R. 679 ; 
47 Can. Crim. Cas. 380; 
WwW. W. FR. 313.-—CAN. 


{1926) 3 


PART VII. SECT. 7, SUB-SECT. 8.—D. 


3011 iii. As to previous con- 
viction.J--R. v. Cipeota (Ont.) (1928), 
49 Can. Crim. Cas. 129.—CAN. 


o i. .]—T'wo panels, tried 
together on one complaint, cach gave 
evidence under Criminal Evidence 
Act, 1898, s. 1. In the opinion of the 
the evidence of neither 
incriminated the other :—//eld : neither 
was entitled to cross-examine the 
other, such right of cross-examination 
being Hmited to the case where, in 
the opinion of the judge, the evidence 
given incriminated, or tended to incrimi!- 
nate, the fellow panel.—GKMMELL & 
M‘FAYDEN v. MACNIVEN, [1928] S. C. 
(J.) 5.—SCOT. 











PART VII. SECT. 7, SUB-SECT. 9.—A. 


3061 i. ——— Evidence omitted in- 
adtertently. J—R. v. GREGOIRE (1927), 
47 Can. Crim. Cas. 288; 60 O. L. R. 


W., & there 


363.—CAN. 
[1930] k i, ——.}—Held: it was incom- 
petent for the prosecutor to recall o 


witness after the case for the prosecu- 
tion had heen closed; the only cir- 
cumstances in which a witness might 
be recalled after the case had been 
i Closed being when this was done by 
the judge ez proprio motu in order to 
clear up an ambiguity in the 
witness’s evidence.—M'‘ NEILIE v. H.M. 
ADVOCATE, (1929] 8S. C. (J.) 50.—- SCOT. 


| 
| 
| 
ao | 
| 
| 


8090a. Accused writing & handing in signature.) — 
Counsel for the prosecution is not entitled to 
a second speech against accused, because at 
the jury’s request the latter writes his signa- 
ture & hands it in.—R. ». Baccorr (1927), 
20 Cr. App. Rep. 92, 0. C. A. 


3120a. To assist undefended prisoner—To 
cross-examine.|—The ct. should assist an 
undefended prisoner in putting questions by 
way of cross-examination.—R. v. BARKER 
(1927), 20 Cr. App. Rep. 70, C. C. A. 


3120b. To inform prisoner of right to 
give evidence on oath.]—R. v. Vintars (1927), 
20 Cr. App. Rep. 150, C, GC. A, 


3122a. -—-- Does not include making disparaging 
suggestions.|—There ought not to be a 
suggestion from the judge that deft. on trial 
has previously appeared in a criminal et. — 
KR. ee aa (1926), 19 Cr. App. Rep. 84, 
CO. C. A. 


3128a. -}—A direction must make it clear 
that the onus of proof is on the prosecution. 
—R. v. Hayron (1925), 18 Cr. App. Rep. 
169, C. C. A 


3129b. -}—(i! When the evidence on the 
facte is in di-ect conflict, the jury should be 
directed that, if they are in doubt which 
beh of the facts to accept, they should 
acquil. 

















PART VII. SECT. 7, SUB-SECT. 10,-—B. 
li, —--.)~-Where it was objected | 27y-I—h. ve WM 
that the A.-G. exercised the right of ie Cas. 109; 
reply, although deft. had called no : 
Wilnessce i-—-/eld : the A.-G. wag not 
bound to sum up for the Crown on the 
conclnsion of the evidence of the 
prosecution, but had the right of 
reply.--K. ov. MCLACHLAN (1923), 56 
N.S. R. 413; 31 Can. Crim. Cus. 249.— 
CAN, 


CAE is 
antitled to 


calomlotedt 


PART VII. SECT. 7, SUB-SECT. 11. 


—-— To decide whether evidener 


adinissible.j---Lf evidence is tendercd r. 


. 


Vol. XIV.—Criminal Law. Oases 3300a—3186b. 


bservations on (2) the granting of bail 


to counsel to waive their rights lo address 
j West (1925), _ 
657 OJ L. R. 446.--- 


R132 $i, —— Docs not inelude asking 
questions. |-~ A. judge is pot. 
gut leading questions to 
a wituess, tha answers to which are 
lo prejudice acensed.—Rh. 
vw. LAUKSCHER, 3926) App. JD. 276.— 
Ss. AF. 


PART VII. SECT. 7, SUB-SECT. 12.—- A. 

3129i. Direction as to onus of nroof.) -- 
KOLOMRAIYO 
W.W. R126; 46 Can. Crim, Cus, 35.—- 


by the trial judge, & on (8) the relation of his 
opinion of the verdict to the appeal.—R. v. 
Davipson (1927), 20 Cr. App. Rep. 66, C. 0. A. 


3129c. .|—A summing up must make it clear 
to the jury, especially where there is con- 
flicting evidence, that the onus of ae is on 
the prosecution.—R. v. ReErs (1928), 21 Cr. 
App. Rep. 35, C. ©. A. 


3133a. -}—While a judge is 
entitled to express his view of any evidence, 
he ought not to “ invite ” the jury to make a 
definite finding: any expression of his own 
views ought to be accompanied by a direction 
that the right of deciding on the facts is 
solely theirs.--R. v. Mason (1924), 18 Or. 
App. Rep. 131, C. 0. A. 


3136a. Avoidance of unhappy expressions suggest- 
ing guilt of accused.j—(1) In a direction 
upon the evidence of children of tender 
years, there must. be a clear warning about 
the nature of such evidence. 

(2) It is wrong to invite a jury to con- 
sider whether deft. is ‘‘ the sort of person ”’ 
likely to commit the offence charged.—-h. 
» MARSHALL (1925), 18 Cr. App. Rep. 164, 
a. CG. A. 

3136b. Abandoned counts not to be referred to. }---- 
(1) A stuanming-up must not call attention 
to counts that have been abandoned. 

(2) On an indictment) for obtaining by 
false pretences representations which did not 














the jury that such opinions were not. 
testimony aus to facets, & should 
speeifiaally direct’ that the ciream- 
Khtuneces proven as actual objective 
facts must not only be consistent with 
(he puilt of weeused but must also be 
Inconsistent with any reasonable hypo- 
thesis whieh would leave him innocent. 
- +k ow Histor, (ie25( 1 We. We. ORK 
S873 43 Can. Crim. Cas. 384.-—CAN. 

ai. -~-— --—-- Slatements as lo powers 
of Court of Criminal Apneal.jJ~—A 
Judge tn his charge to the ury made 
xtaL@nents to the effect that “ In the 
Ch. of Criminal Appeal. in the event 
of your finding a verdict of guilty, 


44° Can. 


(Maon.), [1926] 2 


to prove the Inadimissibility of evidence prisoner's counsel ta entitled to have 
prima facie admissible, it is the duty ae ge ete ee ee the whole matter reviewod,” & ** When 
of the Judge to receive & to decide the ER a ‘ WORCe | a easa goes to the Ct. of Criminal 


question of admissibility before the 
evidence is given in the hearing of the 
jury.—H. v. TReANon, Re. t. Foon, 
li. ov. TREANOR, It. ov. KELLY, [1924] 
27. 1. 193.--IR. 

h ii. —--— To decide whether witiess 
by his adniiasion is accomplice. }-—It is 
for the Judge, & not for the jury, to 
decide on an admission by a witness 
whether he is or is not. an aceomplice.— 
ae YOounNaG, (1923) 8. A. S. R. 35.— 


on 


li. --~— -—~-—.]-—Since it is com- 
petent for a judge trying a criminal 
case with a jury to express his own 
opinions on the evidence, provided ho 
makes {t cloar to them that they are 
the judges of the facts, including the 
credibility of the witnesses, the fact 
that during the cross-examination of 
a panes the judge interjected with- | 
ou 


g& ( 
(1931), 
* 298 i, 
ualification the remark, “ She & {p 
is telling the truth,” thereby in- 
vading the exclusive province of the 
jury, was held, in view of hfs full 
& very careful ebharge which left 
them in no doubt that tt was their 
exclusive duty to pass on the truth of 
the evidence, not to have brought 
about & miscarriage of justice witbin 
the Criminal Code, s. 1014 (¢4).—l. rv. 
{1929} 2 D. L. R. 300; 1 

" R. 431; 51 Can. Crim. Cas. 

122; 238. J. R. 321.—CAN. 

3122 i. Function of judue—Includca 
asking leading questions—d& suggesting 


testimony of 


OLSON, 
W. 


In suyntiusag up toa fury in a eriminal 
cause, is entitled to comment strongly 
the facts,-—R. 
[1927) App. I). 88.~—S. AF. 


8133 v. --- - 
GALLEN (1930), 53 Can. GC. CG. 396.-— 


& (p. 207) i. ---—-- Where jury dia- 
agree.j--A direction which amounted 
to no more than telling the jury that 
it was the duty of the mijnorit 
allow any wilfnl or obstinate adherence 
to their own view to prevent them from 
giving full consideration to the view 
of the majority :~-JIcld: 
direction.—R. v. OLHOLM & McPuuer- 
SON, [19251 V. L. R. 38773 47 A. L. T. 
10; 31 Arens L. R. 228.—AUS, 

- 297) 4. ——~. R. v. BECKETT 
3D. 1.. R. 660.—CAN. 

Distinction between 
evidence of facts & expert opinions.)— 
Whero there {ts not only uo direct 
eyo-witnesses that 
alleged criminal act was committed, 
but there is the direct testimony of an 
eye-witness called by the Crown that 
the act had not been camimitted, & the 
Crown relics on a chain of eireum- 
stantial evidence in which the opinions 
of seientifie witnesses are coferred to as 
na important link, the charge to the 
jury should point out, the importance 
of the distinetion between evidence of | 4 D 
scientific opinion & evidence of actual 
material facts & sufficiently remind 
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Appenl the natura) beut of thelr minds 
ix to give prisoner the benefit of the 
doubt " :—-Meld : the statements, 
taken in their i eal context, did not 
amount to misdirection of such a 
character ag to render the tral un- 
Rnticfactory, though it wax deslrable 
that sanch references to the Ct. of 
Criminal Appeal should not he made.— 
aoe v. MURRAY, [1926] I. RK. 266.—- 

ali. ——-~-- - Reading passages from 
law reports. }-—Though reading passages 
from law reports ty, as a rule, undesir- 
uble, it is not a misadirection.—H. rv. 
NGA Tris Gy (1926), LL. 1. 4 Rag. 
488.--- IND. 


ve, SUTHERLAND, 





wP--R. ot. 


not to 





not a inias- 


a tli, ----- —---- Teeference to opinion 
tn leat book. |~~1t ts irregular & improper 
for the presiding judge in bis summing 
up to the jury in # criminal trial to 
refer to an opinion expressed fa a text- 
book, even though snother passage 
in the same book bas becn put to a 
witness duriog the course of the trial.-— 
be Pa CRORE SA: {1928} App. D. 132.-- 
S. ; 


ter arn ep RE A ET tet 


an 





k (p. 298) 1. Trailure to make---- 
Effect.j-—A fair test of the propricty of 
a tria) judge’s charge to the jury is that 
ny objection was taken to it at the time 
it was delivered.—R. v. MELYNIUK & 
HomeEnNIUK, [1930] 2 W. W. RR. 179; 

. i. R. 462; 63 Can. C. C. 296; 
24 Alta. L. RR. 545; affd., [1931] 
S.C. R. 143; 2B. L. BR. 518.—OAN, 


A a ee ne nt part 


Cases 31986@-—31508. ENGLISH aND Empree Digest SuPPLEMENT. 


lead to delivery of the property must be 
carefully distinguished from those which did. 
(3) In dealing with intent to defraud the 
ossibility of mistake should be considered 
in directing the jury.—-R. v. GREEN (1930), 
22 Cr. App. Rep. 46, C. C. A. 
31387a. Where identity of accused in issue.J— 
(1) When the issue is identity of accused, 
especial care is needed in the charge to the 
jury ; there ought to be a direction to them 
on his silence, if & when he hears a prejudicial 
statement. 
(2) After notice of appeal, supplementary 
ounds should only be presented to the ct., 
if they disclose new matter.—R. v. PORTER 
(1927), 20 Cr. App. Rep. 55, C. O. A. 
Annotation :-—Generally, Retd. BR. v. Waltors (1927), 20 
Cr. App. Rep. 69. 
3145a. -}—A judge in summing up is bound 
to put deft.’s case to the jury. A mere 
expression of the view of the judge is not 
sufficient to dispense with the duty of putting 
the case for the defence to the jurv.—R. v. 
MARRIOTT (1924), 18 Cr. App. Rep. 74, 
C, C; A, 
$145b..——_.]—-A_ summing-up must deal care- 
fully with statements by deft. which are not 
necessarily admissions though they may Be 
so construed. Full effect must be given to 
the evidence of witnesses for the defence.—- 
2. v. Rosen (1981), 283 Cr. App. Rep. 70, 
0. C. A. 
8146. Add. Annotations :—}Yolld. R. v. Thorpe 
(1925), 1838 L. T. 965. Refd. R. v. Canham 
(1925), 18 Cr. App. Rep. 163. 


3146a. -}~Where a prisoner is charged 
with murder, & there is evidence on which 
a verdict of manslaughter could be found, 
it is the duty of the judge to leave to the jury 
the question whether the crime committed 
has or has not been reduced to manslaughter, 
even though that defence has not been raised 
& even though that defence is inconsistent 
with the defence actually raised; but a 
judge should not leave the question of man- 
slaughter to the jury. where there is no evi- 
dence upon which such a verdict could be 
based.—R. vw. THORPH (1925), 188 L. T. 95; 
89 J. P. 143; 41 T. L. RK. 468; 69 Sol. Jo. 
5625; 28 Cox, 0. C. 43 18 Cr. App. Rep. 188, 
C. 0. A. 

3151a. ———- Defendant’s explanation of facts.]— 
The direction to the jury should deal’ with 











deft.’s explanation of facts alleged against 


him.—R. v. Morprcat (1930), 22 Cr. App. 
Rep. 146, ©. C. A, 


815i1b. Must warn jury against accepting mere 


suggestion by prosecution in cross-examina- 

tion—No evidence in support.}—The jury 

must be warned against the acceptance of 

a mare suggestion by the Crown in cross- 

examination unsupported by evidence on a 

material point.—R. v. ALEXANDRR (1924), 

18 Cr. App. Rep. 189, ©. ©. A. 

_ $156a, Indictment alleging several offences—Cases 
must be olearly dist! hed.}—When an 
indictment alleges specific offences on dis- 
tinct dates the jury should be warned to deal 
with cach occasion separately, & not to 
permit inadequate evidence in the one to 
supplement fnadequate evidence in the 

PART VII. SECT. 7, SUB-SECT. 13.—B. 

$152 1. Need not go into every detail 











evidence.}—R. v. B.C.) (1925), 
2a One Calan. Gan, abe cane eee 
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other.—R. v. Ross (1924), 18 Or. App. Rep. 
141, C. 0. A. 


3156b. ——.}—Whbere an indictment for 
indecent assault contains a number of counts, 
each count charging a separate assault on a 
different person, the jury should be directed 
not to return a4 ral verdict but to return 
a verdict on each count, & they should also 

be warned to draw a careful distinction 
between the evidence on each count & the 
evidence on every other count & not to supple- 
ment the evidence on any particular count 
by looking at the evidence as a whole.—R. 
v. BAILEY, (1924]2 K. B. 800; 98 L. J. K. B. 
989; 132 L. T. 849; 88 J. P. 72; 27 Cox, 
O. C. 692 ; 18 Cr. App. Rep. 42, C C. A. 

Annotation :—Apld. R. v. Southern (1929), 142 L. T. 383. 


8156e. -J—If counts for fraudulent 
conversion & for obtaining by false pretences 
are left to the jury, they must be directed on 
each offence.—R. v. MACLENNAN (1925), 19 
Cr. App. Rep. 37, C. C. A. 


3156d. Indictment containing count for 
conspiracy.|—(1) Where several prisoners are 
tried together upon an indictment containing 
counts for various offences against them 
individually & also a general count for con- 
spiracy against them all, great care should 
be taken in directing the jury to keep the 
issues clear & to explain the relation of each 
count to the general count for conspiracy. 
In such a case it is a misdirection for the 
judge to tell the jury: ‘‘ You must take the 
case as a whole & not in bits.”’ 

(2) Observations on the practice of charg- 
ing a specific crime & adding a charge of 
conspiracy to commit that crime.—R. »v. 
LUBERG (1926), 185 L. T. 414; 90 J. P. 188; 
. Pa C. C. 264; 19 Cr. App. Rep. 133, 


3156e. —-~—.]—-(1) In cross-examination of a 
person accused of a sexual offence, questions 
should not be asked tending to show that he 
is a person likely to commit the offence 
alleged. 

(2) If separate charges are included in an 
indictment, the jury should be carefully 
cautioned against allowing one to corroborate 
the other.—lt. v. COULMAN (1927), 20 Or. 
App. Rep. 106, C. C. A. 


3156f. ——— -——.]-—-(1) A prisoner was charged 
with two distinct sexual offences, one against 
a young boy, & the other against a girl aged 
five. The charges were included in one 
indictment & were tried together. In his 
summing-up the judge referred first to the 
evidence relating to one offence, & subse- 
quently to the evidence Setar Sy the other, 
but he did not warn the jury t they must 
be careful to distinguish the evidence relating 
to one offence from the evidence relating to 
the other, & that they must not supplement 
the evidence in regard to one of the offences 
by looking at the evidence as a whole, nor 
were the jury directed to find separate 
verdicts on each charge :—Held: the con- 
viction must be quashed. 

(2) With regard to the offence against the 
girl, corroboration was required by Children 
Act, 1908 (c. 67), 8. 30, & there was evidence 
which might be regarded as corroboration 




















8153 fi, ——.}—Dstisie v. R. (Que. 
| gees Cenc Ce ae see Cae 


‘Vol. XIV.—Criminal Law. Oases 81562—8190¢. 


of her story. The judge, in his summing-up, 
referred to this evidence, but mide ae 
reference either to the statute or to the 
necessity for corroboration in this case :-— 
Held: though the mere omission to refer to 
the statute would not in itself be a ground for 
quashing the conviction. yet since neither the 
statute nor the necessity for corroboration 
had been brought to the attention of the 
jury, the conviction must be quashed on 
that ground also. 

(3) Where corroboration is not required 
by statute but only as a rule of practice, the 
jury should be directed in regard to corro- 

oration in the terms laid down in R. v. 
Cratchley, 9 Cr. App. Rep. 235. 
(4) Qu. : whether the evidence of a young 
child can be admitted unsworn under 
Children Act, 1908 (c. 67), s. 30, unless the 
judge has affirmatively satistied himself, in 
the pheeoes of the accused & jury, that the 
child possesses a degree of intelligence 
sufficient to justify the reception of its 
evidence & understands the duty of speaking 
fthe truth—R. v. SourHERN (1929), 142 
L. T. 383 ; 29 Cox, C.C.61 ; 22 Cr. App. Rep. 
6, C. C. A. . 

8157, For “ second trial before same jury—Clear 
direction essential—Same defendant” read 
** Second trial—Before same jury—-Clear direc- 
tion essential—Same defendant.’’ 


3157a. -]—A jury trying a second or 
other charge against accused should be 
warned to disregard the evidence in the 
previous trial.—It. v. LEE (1927), 20 Cr. 
App. Rep. 68, O. O. A. 

8158. For ‘ ——— Different defendants ’? read 
1 ——. —— Different defern?arnits.”’ 

8158a. ——— First trial set aside on venire da novo 
-——-Reference to first conviction.}-—-R. v. 
Lioyn, No. 2839b, ante. 

3165a. —--——.}—(1) When prisoners are tricc 
together. the direction to the jury must care- 
fully discriminate between the respective cases. 

(2) In Prevention of Crime Act, 1908 

(c. 59), 8. 10 (4), ** seven days "’ means seven 
clear days.—R. v. DEAN (1924), 18 Cr. App. 
Rep. 21, C. C. A. 

8165b. —— Counts for other offences in- 
cluded.}—When two persons are jointly in- 
dicted for conspiracy, & also, in other counts, 
for other offences, it is wrong to lead the 
jury to believe that unless both are con- 
victed, neither may be convicted on one of 
the other counta.—R. v. TAYLOR (1924), 18 
Cr. App. Rep. 153, C. C. A. 
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3172a i. Where unsworn statement & 

2 on oath of witness in conflict. |\— 
When a witness whom the party calling 
is allowed to treat as hostile 
admits making or is proved to have 
made a previous statement inconsistent 
with his present teatimony sajd party 
may be permitted to cross-examine 
him Upon that statement; but the 
use which may be made before the 
jury of the statement iz a limited one ; 








593; 2 W. W. 
Cas. 343; 23 8. 





be held to have occasioned a 
stantial wrong or miscarria 

FRANCIS & BARBER, [1929] 3 D. L. Xt. 
It. 104; 51 Can. Crim. 
Il R, 517.—-CAN. 


3177 i. ——~ Where defence of man- 
alaughter ia not raised.}—Where, on & 
trial for murder, there ia no evidence 
which would justify the jury in finding 
a verdict of manslaughter, there is no 
duty on the Judge to Icave to the jury 








31650. }—-When several accused are 
jointly charged with enow ney receivin 
stolen property, there must be a care 
ruling about the ssion of each.—R. vw. 
PECKHAM (THE YOUNGER) (1927), 20 Cr. App. 
Rep. 72, C. O. A. 


3165d. ——.J]—A charge to a jury trying 

co-defts. must carefully distinguish between 
the cases of each.—R. v. MacDONALD (1928), 
21 Cr. App. Rep. 838, 0. C. A. 

3165e. ——.]—In charging the jury the 
judge must aietnery Pus the defence of each 
prisoner to them.—-R. v. Brooxs (1929), 21 
Cr. App. Rep. 112, 0. O. A. 

3172a. Where unsworn statement & evidence on 
oath of witness in conflict.|—R. v. Hargis 
(1927), 20 Cr. App. Rep. 144, C. O. A. 


3174a. ———-.]—On a trial for murder the defence 
of manslaughter onght not to be withdrawn 
from the jury where there is evidence to 
support it.—R. v. Batt (1924), 18 Cr. App. 
Rep. 149, ©. C. A. 

3178. Add. Annotation :-—Consd. HR. v. 
(1925), 183 L. TV. 95. 

3179. Add. Annotation :—Consd. It. v. Thorpe 
(1925), 183 L. &. 065. 

3179a. ———- ———. }_-H.. ». Toorpr, No. 8146a, ante. 


3179b. ——_— Where defence of manslaughter 
raised.]——R. v. HALt, No. 8338a, post. 

8180. After this case udd ‘ See, also, Nos. 5933- 
5938, post.” 

3180a. ——— -]—On an indictinent for obtain- 
ing by falso pretences, the jury must be 
charged that intent to defraud is of the essence 
of the offence.—R. v. MaRcK (1928), 21 Cr. 
App. Rep. 65, C. C. A. 


3180b. ---—- Possibility of mistake.|-. R. v. GREEN, 
No. 3136b, ande. 

8180c. Direction as to breaking & entering— 
Defence of bona fide claim of en lpha 
defence of breaking & entering under a bond 
fide claim of right wust be definitely put & 
explained to the jury, & the issue of felonious 
intent must be distinctly raised.—R. v. 
ae (1925), 18 Cr. App. Rep. 174, 
CG. GL. A. 

3180d. Direction as to larceny by trick-—Facts 
pointing to false pretences.|—-On the trial of 
an indictment for larceny by a trick, the 
essential elements of that offence should be 
explained to the jury, & if the facts of the 
case point to an obtaining by false pretences, 
the difference between the two offences 
must be made clear to them in view of a 
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mistake occurred to justify the verdict 
of guilty doves not justify tho ct., 
on appeal, from disregarding the nuls- 
take under the Code, 8. i054 (2), if 
it is impossible for it to say that the 
jury ‘‘ must” have reached the same 
conclusion regardiosas of the ke.—~ 
R. v. BRAND (Alta.), [1929] 1 1D. 0 i. 
415; 51 Can, Crim. Cas. 46; 24 Alta. 
L. 2.53 [1928] 3 W. W. BR, 641.—CAN. 


8180 i. Direction as to intent to de- 


BUb- 
eC.—KH. vu. 


it can be so used only to impeach the ae & 
witnowe credit fe thus Temovo any | MeKnvaum, (O98) 20D. aie 04 t | reyes Mee fey Manout, Ld cance 
timony might otherwise have on ps3 kc W, W. Ht, 633; 49 Can. Crim. | under Crimes Act, 1915, 8. 181 (a), be 


the care of said party, but not as 


tions of fact sa, Incorrect 


3; 59 B.C. It. 492.—CAN. 


told that an intent to defraud is an 


| fraud—Charye of obtaini 
ossential element of the offence, unless 


as to effect of 


evidence of the all statement 
contained in the statement. There- | evidence.J-—-Where in his summing up | in the exceptional cases where the 
fore the duty devolves upon the trial | to the jury in 4 criminal case the trial | intent {a necessarily involved in the 
udge, tn summing up, re make the | judge made a statement of the evidence | false statements made.—R. v. O’RUL- 
tation of such use clear to the | which was not exactly correct, the fact ; LIVAN, eet Vv. L. R. 5145 647 
make it clear | that there was sufficient evidence apart A. L.T.3; 31 Argas L. R. 263.—AU5. 


jury ; his failure to 
constitutes a misdirection which may 


from that with respect to which the 
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Cases 3180d—3889a. ENaLisH AND Emprre Diarst SUPPLEMENT. 


ossible verdict of guilty of the latter.— 
. v. FIisHeER (1926), 19 Cr. App. Rep. 166, 


C. C. A. 


3180e. Direction as to larceny by bailee-——Defence 
of sale on credit.)|—R. v. Warp (1928), 20 


Cr. App. Rep. 167, C. O. A. 


8180f. Obtaining by false pretences —Duty to dis- 
tinguish representations.]-—R. v. GREEN, No. 


3136b, ante. 


3185. Add. Annotalion :—Refd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 


Nadan v. 


8261. Add. Annotation :—Refd. 
(1926) A. C. 482. 


8272. Add. Annotution :—-Refd. Broome v. Agar 


(1928), 138 L. T. 698. 
8283a. —— 
(1928), 





K. B. 419; 


mR TENS eRe em lh OR OO 


PART VII. SECT. 7, SUB-SECT. 12.-—C. 


bi, —— -—-- -—~. j-— Rs, RRAYDEN 
(N. B.), [1926] 4 D. Ih R. 765; 46 
ae beaten Cas. 336.--CAN. 


mem ne eee J BIGAOURTTE 
"11927) 1 Dp. L. hk. 1147; L19en) 
GR. 112; 47 Can. Crim. Cas. : 271.— 


eh To express his oun view.jJ--Tn 
suintming up the jJudgo is entitled tu 
express his own view.—-CoULTER & 
TREFFENE v. KR. (1926), 29 W. ALT. TR. 
40.-—AUS. 

sd. 7'0 read definitions of law from 
cases dad textbooks.|}—LeBRLANG ov. HR. 
eet 49 Can. Crim. Cas. 207; Q. R. 
2K. B. 503.— CAN. 


PART VII. SECT. 7, SUB-SECT. 14.—B. 


$217 il. ——-.J—Primda facie any 
complate separation of the Jury during 
a trial in a capital case wlll make the 
verdict bad, but. where the separation 
occurs through inadvertence, & the 
result of the trial has not. been influenced 
by what has occurred, the verdict 
ought to stand.—-R. vr. Warrrrs, [1926] 
1D. Ms UR. $01: 45 Can. Crira, Cas. 775 
568 N.S. Qt. 306. ~~CAN, 


PART VII. SECT. 7, SUB-SECT. 15.—A. 


Ev idence ruled tnadmisaible 
after it has been agile J-—R.v. TREANOR, 
R. wv. Froop, * TREANOR, R. v. 
KELLY, (1924) 21. R. 193.—I1R. 


PART VI. SECT. 7, SUB-SECT. 15.—B. 


k i. -—Wheroe cvidenco 
given before a judge in a criminal] 
trial was oxhibited in a trial de novo 
before & succeeding judgu :-—Held : such 
procedure was irregular, & consent of 
acoused did not cure the irreogularity.— 
UMAR Hasur e. R. (1922), L. R. 46 
Mad. 117.—IND. 


PART VII. SECT. 7, SUB-SECT. 16.—A. 
3270 villi, ——.}+~—In a criminal 
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j—hR. v. ABRAHAMS & GERSTEIN 
20 Cr. App. Rep. 183, C. C. A. 
3287a. Necessity for—Withdrawal of plea of not 
guilty.|—After a prisoner charged on indict- 
ment has pleaded ‘‘ Not Guilty’ & been 
given in charge of the jury, he can only be 
convicted by a verdict of that jury. Until 
a verdict is given the record is not complete 
& he can neither be convicted nor sentenced. 
Where therefore a prisoner who had duly 
been given in charge of the jury admitted hfs 
guilt during the progress of the trial & was 
thereupon treated as having been convicted 
on his own confession & was sentenced to a 
term of penal servitude without any verdict 
having been given by the jury :—Held : 
conviction must be qu ished & the prisoner 
re-tried.—R. v. HANcock (1981), 100 L. J. 
145 L. T. 168; 75 Sol. Jo. 345 ; 
23 Cr. App. Rep. 16, C. i "A. 


a eee 
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3318a. 
two 





8288. Add. Annotation :—As to (3) Refd. Fisher 
v. Oldham Corpn., [1930] 2 K. B. 364. 


——. }— Where an indictment charges 
ersons with certain offences “ with one 
another,’’ if one is acquitted the other may 


sometimes but not always be convicted.— 


33818b. —— 


R., | 





R. v. EDWARDS (1924), 18 Cr. App. Rep. 
140, C. C. A. 


e}—Where in separate counts 


of an indictment a man & a& woman are 
charged with incest, & there are separate 
trials of each count, the conviction of the 


man is good although the woman is acquitted. 


3388. Add. 
(1930), 


(1930), 
the 


—It. v. GORDON (1925), 183 L. T. 734; 
J.P. 156; 41 T.L. R. 611; 
19 Cr. App. Rep. 20, C. C. A, 


3362a. Indictment for shooting with intent to 
murder—Verdict of assault.}—-On an indict- 
ment for shooting with intent to murder or 
to cause grievous bodily 
cannot be convicted of common assault.— 
R. v. STOKES (1925), 184 L. T. 479 ; 
C. C. 1403 


89 
28 Cox, C. OC. 41; 


harm, prisoner 


28 Cox, 


19 Cr. App. Rep. 71, C. C. A. 
3366. Add. Annotation :—Refd. RR. v. Stokes 
(1925), 134 L. 'T. 479. 
Annotation :—-Apld. RK. v. Friend 
22 Cr. App. Rep. 130. ~ 
8389. Add. Annolation:--Apld. R. »v. Friend 


22 Cr. App. Rep. 130. 

3389a. —— Of fruit-—-Verdict of larceny at common 
law.|— On an indictment for stealing under 
Larceny Act, L861 (c. 96), s. 86, larceny at 
common law cannot be found: hence the 


dinvebion to the jury must make it clear that 
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trial, with the help of a jury, a judge is 
not obliged to accept an absurd 
verdict, either as a verdict of guilty or 
as a verdict of not guilty. It is no 
part of a judge’s duty to aceept & 
interpret for himself a verdict. of an 
unintelligible churacter, when the 
members of the jury are there & can 
give a proper verdict.—HAMID ALI 
HALDAR © KING-KMPEROR (1929), 
I. L. R. 57 Cale. 61.—IND. 


8275 viii. -—-—,] —On an tniiet - 
mout charging accused with ossault 
the jury returned a verdict. of “ guilty 
of common assault under provoca- 
tion ”? :—Held :_the verdict was one of 
Ba sa v, SP OAN: flu26) N. 4. 

R. 635,.—N.Z 

3281 iv. .}—An indictment 
contained three separate counts, viz.. 
rape, assault with Intent to comuit 
ra ae & indecent assault. The jury, | 
although properly instructed, found 
the prisoner guilty without assigning 
the verdict to any one or more of the 
suid counts; & the judge sentenced 
the prisoner on the assumption that the 
conviction was one for rape. On 
appeal :— Held: while it was open to 
the ct. to sustain the verdict on the 
least of the three counts & to reduce 
the sentence to one appropriate thereto, 
it was also open to the ct. to order 
a new trial; & that under all the 





ee ee 





circumstances the latter was the better 


course to adopt.—Tt. v. Ross (B. C.), 
11929] 3 W. W. RR. 602 3; 52 Can. Crim. 
Cas. 31d. a ‘CAN. 


PART VI. SECT. Ki SUB-SECT. 16.-— 
. (a). 

m i. Not where prosecution 

Hak ee offence barred by lapse of time. | 
OSKINS (Alta) (1929), 52 
Can Crim. Caa. 365.—CAN. 

m ii, —— .}---Where a prosccu- 
tion for a certain offence created by 
statute must be begun within a period 

rescribed by the statute & that time 
imit has expired without the proper 
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proceedings having been taken pur- 
suant to the enactment creating the 
offence, it is not. competent. for the ct. 
on &@ prosecution for u greater offence 
to convict for the offence already 
barred.—R.  ». Hoskins, [1930] 1 
W. W. AR. 84.-—CAN., 


PART VII. SECT. Gy on 16.—- 

3348 v. ---— —— Effect of verdict, |— 
IIeld: the finding was to be regarded 
as an acquittal on the charge of murder, 
& Code of Criminal Procedure, 8. 489 (4), 
recluded the High Ct. from having 
hariedletion upon revision to convict 
that char 
. (1928), 55 


sea SINGH v. 
R. Ind. App. 390.— 


oO i 


n(p. 320). Read now ‘* 8362a i.”’ 

o (p. 320) Read now ‘ 3362a ij.”’ 

3871 v. —— —— }—R. v. O’BRIEN 
eae 50 Can. Crim. Cas. 369; 60 
N.S. RK. 17.—CAN. 

i vi. --—-,J—On a trial for 





rape upon G., the latter swore to 
occurrences which, if true, proved the 
crime charged, & was corroborated. 
The jury after rctiring announced 
that they were not inclined to bring in 
a verdict of guilty, adding that if the 
| chargo were indecent assault it would 
be different. ‘They were informed by 
the trial judge that it was rape or 
nothing. ‘They then* brought in a 
verdict of guilty :—Held:> on the 
evidence there was nothing upon which 
to base a charge of a lesser offence, & 


ot ’3a appeal must Hy eee hh. 
O’BRIEN, [1929] 1 D ae 266; 50 
60 Te .R.17.— 


Can. Crim. Cas, 369 ; 


t (p. 323) i. Indictment for robbery— 
Perdict of receiving stolen property. }— 
A verdict of receiving stolen property 
wel] knowing it to bave been stolen is 
not competent on an indictment for 
Ne eas vw. PapPlag (1929), 50 

R. 19.—S. AF. 


, Vol. XIV.—Criminal Law. Cases 3389a—3608a. 


fruit, etc., the subject of the charge, was 
growing & had not been severed at the 
material time.—R. v. Frienp (1930), 22 Cr. 
App. Rep. 130, C. ©. A. 

3391a. —— By trick—Verdict of false pretences— 
Indictment charging larceny by trick & false 
pretences alternatively—Indictment for false 








3407a. -}—It cannot be laid down as a 
general rule that a jury which has acquitted 
deft. on one indictment should not try him 
on another, but it must depend on the 
circumstances of each case; when it occurs 
they must be warned that the evidence in the 
two cases is not cumulative.—R. v. KLEIN 


pretences wrong in _ substance.]|—R. v. | (1926), 19 Cr. App. Rep. 161, C. C. A. 
GuauEs, No. 2219a, ante. $413. Add. Annotation :—Refd. Hobbs v. Tinling, 
3894. Add. Annotution :—Refd. KR. v. Stokes Hobbs _v. Nottingham Journal, [1929] 2 
(1925), 134 L. T. 479. .B.1. 
3398a. ———- Duty of jury to find.]—R. v. Lioyn | 3424 Add. Annotation :---Refd. R. v. Thorpe 


(1927), 20 Cr. App. Rep. 139, C. OG. A. 

3402. Add. Annotation :-—Refd. Re Pitts, Cox v. 
Kilsby, [1931] 1 Ch. 546. 

3407. For ‘‘ Second indictment to be tried——Right 
of prosecution to trial by another jury,’’ read 
**Second indictment to be tried—Whether 
trial by another jury.’’ 


(1925), 133 L. T. 95. 
3495. Add. Annotation :—Mentd. Broome v. Agar 
(1928), 1388 L. T. 698. 
| $526. Add. -lnnotation :—Cenerally, Refd. R. v. 
Southern (1929), 142 L. T. 383, 
3538. Add. Annotation :—Consd. R. v. Hertford- 
shire JJ., Ha p. Larsen (1925), 89 J. P. 208. 


Part VIIl—Special Pleas. 


3566. Add. Annvo‘ation :—Consd. R. v. Kendrick & 
Smith (1931), 144 L. IT. 748. 


3567. Add. Annvutution :—Refd. Nadan v. R., [1926] 
A. C, 482. 


8608. Add. Annotation :—-Refd. Ri. v. Kendrick & 
Smith (1931), 144 L. T. 748. 


3608a. Demanding with manaces—Threatening to 
print or publish with intent to extort.|—The 
test whether a plea of autrefois convict has 
been established is not whether the facts 
relied on by the Crown are to. carne in the 
two trials, but whether the accused has been 
convicted of an offence which is the sume, or 


OR eS 


PART VII. SECT. 7, SUB-SECT. 16.-G. 


practically the same, as that with which he 
is charged on the second trial. The offences 
of threatening to publish with intent to 
extort, contrary to Larceny Act, 1916 (c. 50), 
8s. 31 (2), & of utlering a letter demanding 
money with menaces, contrary to sect. 20 
(1) (i), of the same Act, are quite distinct & 
separate, & the fact that the accused has 
already been convicted of the former will not 
sustain a plea of evdrefois convicl if lhe is 
subsequently charged with the latter, even 
though the two charges he supported by the 
saine evidence.---R. ou. Kinprick & SMirit 
eek 144 L. T. 7185 23 Cr. App. Kep. 1, 
‘ 
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3411 iii. ——.])}—lI. v. WALTERS, Nov. 
3217 ii, ante. 


PART VII. SECT. 7, SUB-SECT. 16.-—K. 


gi. -—— Meaning of * new trial.”’) -- 
Where by statute provision is made 
in the case of a jury disagreeing for a 
new trial, there is rncant by the words 
** new jury °’ a jury ontirely composed 
of new or fresh Jurymen to the exclu- 
sion of all the Jjuryinen who formed the 
first jury.—R. v. WONG O. SANG, 11924) 
3W. W. R.45; 34 B.C. R. 8.—CAN. 


PART VIL. SECT. 7, SUB-SECT. 17.—F. 


se. Omission of easential element of 
crime—-Conviction invalid.J—R. v. INa 
Yicxk Ine (1924), 43 Can. Crim. Cas. 
392.—CAN. 


PART VII. SECT. 7, SUB-SECT. 17.—G. 


3536 Ki. In prisoner’sa absence. | 

the ct. was not /functus 

officio. —-R. wv. Huanses (1924), 35 
B.C. R. 55.— CAN. 

3536 iii. After removal of con- 

viction by .certiorari.J}—R. vw. KNAPP 

(1925), 44 Can. Crim. Cas. 338.—CAN. 


PART VIII. SECT. 1, SUB-SECT. 1. 


gi. ——.}-—-Where a person has 
been charged with two offences arising 
out of the same circumstances, & he 
pleads guilty to one of the charges, is 
convicted & fined, & then pleade guilty 
to the other charge, the previous con- 
viction & penalty cannot be pleaded 
as a bar to punishment for tie other 
offence.— R. v. GEIGER, (1923) 3 W. W. 
R. 763; 41 Can. Crim. Cas. 185; 17 
Sask. L. R. 412.—CAN. 











a A A, 


PART VIII. SECT. 1, SUB-SECT. 8.--A. 
3567 iv. -— -——- —-—-.}—A. was prose- 


cuted for selling Hquor iepally & 
convicted. Based on the same facts 


a second prosecution was brougbt for 
keeping Hquor for sale. A. pleaded 
autrefois convict. --—Held : a good plea. 
--QUERBEC LIQUOR COMMISAHION v0. 
Dunno, (1924) 2 Db. L. R. 861; 42 
Can. Crim. Cas. 65.—-CAN. 


3567 sv. cme J REED & 
ROBERTS (alias MCLEAN) v». R. (1926), 
47 Can. Crim. Cas. 142; Q. 1h. 42 KL. 3B. 


35.-~ CAN. 


om a are 


3567 vi. ——-- ——.)—Ynok Kuk v. 
R. (1928), I. L. RN. 6 Ruan. 386.--IND. 


3567 vii. —-—- -—— Offences under 
different statutes. |}—Ite WILNEFF (N.S.), 
11928) 4 D. L. R. 8693; 50 Can. Crim. 
Car. 196.— CAN. 


3567 viii. —— ——.}—R. v. TRA- 
It. vw KOLYK (No. 2), [1929] 
. W. RR. 418 :_ 51 Can. Crim. Cas. 
404; 38 Man. L. R. 238.-—-CAN, 


sf. Meaning of ‘* same rmatler — 
Criminal Code, 8. 730.J-——h. v. BADIUK 
(No, 2), [19380] 1 W. W. RR. 210; 2 
1). L. R. 318; 53 Can. C. C. 633° 35 
Man. L. It. 421.—CAN. 


PART VIII. SECT. 1, SUB-SECT. 3.—B. 


al. Indictment for occasioning bodily 
harm— Previurus acquittal fur murder,\— 
After being acquitted on a trial for 
murder accused were charged with 
assault & battery occasioning actual 
bodily harm tu the mun whom they 
had been acquitted cof murdering. 
They pleaded autrefuis acquit :—Held: 
the plea of autrefois acquit furnished no 
answer to the charge in question.— 
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| 


It. 2. Gosk#aenin & Gossenin (Man.), 
[1928] 1 W. W. RR. 1343 50 Can. Crim. 
Cas. 287.-—CAN. 


PART VIII. SECT. 1, SUB-SECT., 3.---C. 


sh. J’reparation of — still -- Previous 
acquittal for possessing still—--No bar to 
prosecution.) -~ Ht. vw. SLAUGHIIGS WHITE 
(19303, 54 Can. C. C. 104.---CAN, 


PART VIII, SECT. 1,SUB-SECT. 3.---D. 


bi, --— Premous acquitlal for as- 
saulting constable while  diacharging 
another duty.---A mere variation ip 
the nature of the duty, which the 
ollicer is alleged to have been engaged 
in, cannot be considered as a varia- 
tion in the nature of the offence charged 
against accused ~-h. ov. DIAMOND, 
{1924] 3 D. L. hh. 3858: 2 WW. 
621; 20 Alta. L. R. 419.—CAN. 


sm. Prosecution under Customs Act, 
kh. S.C., 1906 (ce. 44), 8. 2445—Previous 
conviction under Customs ct, Rh. S.C, 
1906 (c. 48), 8 185.J-—-R. v. Sacco 
(Ont.), (1926) 3 D. L. R. 771; 
Cau. Crim. Cada. 243.—CAN, 


80. Offences under Loltery & Gaming 
Act.J—-ltesp. was charged with the 
breach of Lottery & Gaming Act, 1917, 
a 39, & the complaint was dianilased 
owing to the rejection of secondary 
evidence of a document. Later resp. 
wua Charged under 4. 63 with being the 
eccupler of a tuobacconist shop which 
was used for the purpose of the 
occupier betting with persons resort- 
ing thereto. Kisp. pleaded autrefois 
acqult -—-Held: es the two offences 
wero substantially different, this plea 
did not availl.—ALLCHURCH v. ByeRES- 


Cases 8644a~—8801b. Einoiiss anp Emprre Dicrest SUPPLEMENT. 


8644a. Acquittal for absence of jurisdiction.}— 
R. v. WALLACD (1928), 166 L. T. Jo. 339. 


3647a. ——- Contradictory endorsement on indict- 
ment.}—An indictment against applt. for rape 

was endorsed by the grand jury: ‘‘ No true 

bill for rape. A true bill for indecent assault 
(aggravated),’’ but no indictment for indecent 
assault was put before the grand jury. 
_Applit., having been convicted, appt & 
the conviction was quashed on the grounds 
that there was no true bill for rape & that 
there wae no indictment for indecent assault. 


On the same facts appit. was afterwards 
indicted for indecent assault, & he pleaded 
autrefois acquit but was convicted :—Held : 

although the first conviction had been recorded 
on the first indictment, applt. was never in 
peril on that self-contradictory document, & 
the plea of autrefois acquit failed, & the second 
conviction must be affirmed.—R. v. KITCHING 
(1929), 45 T. L. R. 684; 21 Cr. App. Rep. 
144; 28 Cox, C. C. 671, C. O. A. 


8650. Add. Annotation :—As to (1) Consd. Pointon 


v. Cox (1936), 136 L. T. 506. 


Part X.—Informations. 


3665. Citations :—For ‘'17 W. R. 567" read 
“47 W. BR. 567.” 

8718. Add. Annotation :—Refd. R. v. Evening 
News, Lz p. Hobbs, (1925] 2 K. B. 158. 
8751a. By constables to extort money.|—Held : 

there being bond fide instructions to the con- 
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stables to watch appct., on which they had 
acted without unduly harrassing him, & 
there being no evidence of any conspiracy 
on the part of the constables, no criminal 
information could be granted.— Fa p. WOLFF 
(1863), 28 J. P. 23. 


Part X!l—Evidence and Proof. 


8790a. ——— Identification of handwriting.]—R. 

v. McCartney & HANSEN (1928), 20 Cr. App. 

Rep. 179, C. OC. A. 

8782a, ———.]—R. v. TAYLOR, WEAVER & DONOVAN | 
(1928), 21 Cr. App. Rep. 20, 0. C. A. | 

$801. Add. Annotation :—Consd. R. v. Daily | 
Mirror, Ex p. Smith, [1927] 1 K. B. 845. | 

8801a. -J—(1) It is permissible for a 
police officer who is in doubt upon the 
question who shall be arrested for a particular 
offence to show a photograph to persons in 
order to obtain information or a clue. 

(2) It is, however, not permissible for a 
police officer to show beforehand to persons 
who are afterwards to be called as identifying 
witnesses photographs of those persons 
whom they are about to be asked to identify. | 














(3) Where photographs are used for the 
purpose of obtaining information a series of 
tobe shown & not merely one or two, ought 

be shown to the person who is expected 

give the required rc ar aE ak v. 
eng R. v. Ferevuson, [1925] 2 B. 
799; 95 L. J. K. B. 109; 182 L. T. 351; 89 
J.P. 27; 41 T. L. R. 186; 27 Cox, GC. C: 

697; 18 Cr. App. Rep. 145, C. ©. A. 
ns :— Aato (1) Reid. R.v. Dail mrtors Exp. Smith, 


nnotatio 

ant oaT] I K. B. 845. As to (2) Co KR. v. Dally Mirror, 
ke p. init, [1927) 1K. B. 815, Refd. R. v. Wainwright 
(1925), 19 Cr. App. Rep. 52. 


3801b. 








But may be shown before arrest. ] 
—A prosecutor identified a photograph as 
that of w prisoner whom the police subse- 
quently arrested. After arrest prisoner was 
picked out by the prosecutor from a number 


ap. Prosecution under Prohibition PART X. SECT. 2, SUB-SECT. 1. 8701 i, Circumstantial evidence~—Ez- 
ae (P. BE. 1.), 8. 52—Previous acquittal ol. ——— Inland revenue officer— clusion of other causes.}—It is not 


admissible to convict a person on 


osecution under Hrcise Act, R.S.C., 
Statement of capacity.|—Since only | circumstantial evidence if such evi- 


TZPATRIOK (P. EE. 1.), [ 








information for an offence under kixcise 
vs; 52 Can. Crim. Cas. 119.-—-CAN. Act, gneb ap inforination must stato 
PART VIII. SECT. 1, SUB-SECT. 4. | frat the person laying Coen 
1928] 2 W. W. R. 


other explanation than the accused 
poron gullt.—R. v. TYMKO (1924), 
2 Can. Crim. Cas. 147.—-CAN. 


pi. Unless it can be said on | WiTstewicz (Man. ys 
the facta of the particular case that | 19; 49 Can, Crim. Cas, $30.—CAN. | , Si, 5,7. Gauyse. R. (1926), I. L. R. 
there has been an adjudication on the 
merits, the permission of the ot. to PART Xil, SECT. 1. —— ——.}-—R. ov. DRMETRIO 
withdraw a nick is not equivalent to 378 .)— Evidence is not (1926), 4 6 Can. Crim. Cas. 183; 59 
8 dismisaal which can be pleaded in saneibie of the actions of doga while L. R. 249.—CAN, 
bar of su —R. vt. | ongaged in tracking down a person 


SOMERS a (B. | sree DE eR TTS: oa of i h th 
> | acous of a crime, even though ® 

2 W. 368} $1 Can. Grin. Cas. | owner of tho dogs testifies as to their 
character & training & their fitness for 

——, BLANCHARD . JEN- oe mon -—R. vt. WHITE, [1926) 3 





19 7, 8. 181--Fatlure o of plea. ao ee v. inland revenue officera oan lay an | Gonce can be interpreted to give aly 


ii, —— Ree: v. YOK YUEN, 
soi 2. Lm 116; ; 62 Can. C, © 


Commercial documents — When 


p il.. spies 
KING, [1931} 1 D. L. R. 985.—CAN, D. L. R. 1: (1826) 2 W. W. R. 481: | amitied.}—On a chatge of theft from 
er. No fee he. Rouen fe ad- es Ser wes S20 on ee: R. Sadie a agp ie auch a 
ev, {1 iisas) ; D, yan 51 Gass |, 3786 Hl. ——}Gnaxenvam Sion | Gton not made by the accused & of 
Lio oh orn Rea etae: |» RGR LAE SAFI. | Sica be ted, Wo Rhames, Save 
Ve a ho pro ve per se ; re, 
oes x. eg 1. mere sciniilla is especially op licable | sho tted as evidence 
at. 0 a ee AS eet sooth ag ; a orgons ho made: ot 
* oged at wo m @e0 poai own that © persons Wao 

a = Came Fee yas, 108 oe pond wey oth s crime. TORER A = oe mura: eon . (1929) 

332; 39 5.6 Gn. & Sos oA 0. L. R. 236.—€ ore 246; H 938) 8 3 W. W. RB. 550.—OAN. 


of men in a room :—Held: there was no 

und: for complaint against the method of 
identification.—-R._v. ELANY (1924), 18 
Cr. App. Rep. 2, C. Cy A. 


Annotation :—Retd. R. v. D Rv. 
2. K. B. 799. wyer, R. v. Ferguson, [1925] 


8380ic. —— —— -+-R. v. Dwyer, R. v. 
FERGUSON, No. 3801a, ante. 

8810. Add. Annotations :—Folld. R. v. Berg, 
Britt, Oarré & Lummies (1927), 20 Cr. App. 
eeeDe SS Refd. R. v. Chesshire, Lucas & 
Bottom (1927), 20 Cr. App. Rep. 47. 

3817a. ——.]—The prosecution is not en- 
titled to put in police photographs for the 
purpose of identification as part of the 
evidence in chief. Where identification has 
been obtained by means of such photographs, 
the facts of such identification ought not to 
be given in evidence.—R. v. WAINWRIGIIT 
(1925), 19 Cr. App. Rep. 52, C. C. A. 

3820a. Reference to meritorious discharge 
from army.}—A mere reference to a meri- 
torious discharge from the army by an un- 
defended prisoner in a statement handed to 
the ct. of trial does not necessarily expose 
him to cross-examination on his character 
generally, though it may do so on his carecr 
in the army. Such a statement should be 
looked through in his interest & nothing read 
to the jury of the legal consequences of 
which he is not aware.—R. v. PARKER (1924), 
18 Cr. App. Rep. 14, 0. C. A. 

3820b. Evidence suggesting normal respecta- 
bility.}—(1) Questions inviting a witness to 
make suggestions should not be put in cross- 
examination, especially when they may have 
the effect of inducing a prisoner (~ make an 
attack on the prosecution, whic will let in 
evidence otherwise inadmissible. 

(2) A defending counsel should refrain 

from putting questions to prisoner giving 














PART XII. SECT. 2. 


3807 iv. ——.J—Finger- 
print impreasions of accused, coin- 
pulsorily takon before his commnittal 
to gaol, are admissible in evidence 
against him.—TIt. v. MANGOLD, [{1926] 
App. D. 440.—B8. AF. 


{. ——— Reference by magistrate to 
exhibits.}—A magistrate at a trial 
was called to prove tho identifications 
of accused in gaol & the methods 
Instead of stating the details 

& results, witness referred to dvcu- 
- ments, desoribed as exhibits, in which 
he stated his eavidence was to be 
found. The documents were put on 
the reoord as his evidence :—Held: 
the attempt to record evidence in this 
manner was not only contrary to law, 








3848 vii. 











& label it “‘ genoral ropute.”’ 
general repute fs just as much a fact 
fa any other fact which can be proved 
hy a witness, & the witness should be 
asked questions to show that he is tn a 
position to know what the gencral 
reputation of the accused is, & as to 
wheu & in what circumstances be has 
heard the character of accused 
cussed.—HM?EROR v. RAM LAL (1929), 
I. L. Rh. 51 All, 663.—IND. 


PART XII. SECT. 3, SUB-SECT. 1.---B. 


-]—Evidence 
be given on a prosecution to prove that 
the accused ia a bad character, or has a 
propensity to commit criminal acts of 
similar nature to the offence chargad.— 
TAYLOR v, it., 22 Tas. L. it. 22.~ AUS. 


Vol. XIV.—Criminal Law. Casex 8801b—3855a. 


evidence which suggest normal respectability, 
but which fall just short of giving evidence 
of good character.—R. v. BaLDWIN (1925), 
1338 L. T. 191; 89 J. P. 116; 69 Sol. Jo. 
429; 28 Oox, C. O. 17; 18 Cr. App. Rep. 
175, C.C. A. 

danotation :-—~48 to (1) Refd. It. v. Coulson (1987), 20 Cr. App. 

Rep. 106. 

8820c. ——-.]—‘‘ Good character’’ of accused . 
within Criminal Evidence Act, 1898 (c. 86), 
s. 1 (f) (ii), means not only general good 
character, but any claim to good character 
incidentally put forward by accused.— 
R. v. WALKER (1927), 20 Or. App. Rep. 81, 
©. C. A. 

3827. Add. Annotation :— Consd. 
(1928), 20 Cr. App. Rep. 191. 

3834. Add. Annotation :—Refd. R. v. Noble (1928), 
20 (Cr. App. Rep. 191. 

8834a. S. P. R. v. NOBL® (1928), 20 Cr. App. Rep. 
191, O. CG. A. 


3835. Add. Annotation :-—Refd. 
(1026), 1384 L. I. 632. 
3850a. —-—- Cross-examination of witness for de- 
fence constituting attack on character of 
accused.|— Questions must not be put in 
cross-examination to a witness called for the 
defence in such a way as to have the effect 
of constituting an attack on the character of 
the accused, when that is not in issue, even 
though the object of such questions may be 
to attack the credit of the witness & not the 
charactor of the accused.—R. v. MoCraia 
(1925), 134 L. TT. 160; 90 J. P. 64; 42 
T. L. R. 2153 28 Cox, C. 0. 109; 10 Or. App. 

Rep. 68, C. ©, A. 

3855a. .|—A reference in evidence to accused’s 
previous conviction may become relevant by 
the nature of the cross-examination.—R. v. 
LESTER (1927), 20 Cr. App. Rep. 25, O. O. A. 


R. v. Noble 


R. v. Dunkley 





A man’s ; PART XII. peek Qo nee 2.--- 
e a e 


3920 ili. —-——-.]--On a 
theft evidence tending tu show that 
accused has been guilty of oriminal 
acts, other than that upon which he 
has been charged, is Inadmissible, & 
when allowed ontitles accused to a 
new trial.—R. vo. Morrison (1923), 33 
B. ©. jt. 244.—CAN. 


3023 ii. -)--Hvidence of othor 
similar acts done by accused Is not 
adinissible merely for the purpore of 
proving that accused by reason of his 
character or habits is Hkely to have 
committed the offence with which he 
is chargod, bnt it jx admissible if It is 
relovant in any other manner what- 


charge of 


din- 





cannot 


ae }--The fact that a | ¢ver to the guilt of accused, & it is not 

but violated the first dy pe cd of erson has on & previous occasion | "e0essar before evidence of other 
evidence, & must be entirely ignored.— ep bound over may be stated & similar but unconnected acts can be 
LaL Sinan vy. R. (1924), I. L. R. 5 roved as one of the grounds on which adinitted that the prosecution should 
Gah. 396.— IND. Ene witnesses to general repute believe first lay a foundation for auch evidence 
3814 ii. .|—Held : not a | the accused to be a habitual offender. | OY ,cstablishing a prima facie oase 








ground for allowing accused’s appeal 
inst his conviction.—R,. ov. BAGLEY 
(B. C.¥ 11926] 3D. L. R. 717; (1926) 
2 W. W. R. 613; 46 Can. Crim. Cas. 
257.—CAN, 
8814 iff. ——~ ———-.} —- RK. v. HARRISON 
(B. C.), {1928} 3 D. L. R. 224; [1928] 
1 W. W. R. 973; 49 Can. Crim. Cas. 


356.——CAN. 


PART XII. SECT. 3, SUB-SECT. 1.—A. 
38865 i. Confined to general reqndation 
het amounts to.}—Evidence of 
general repute does not mean the 
of a heterogeneous mass of 


275.— IND. 
—Not slatements 


v. BELL, [1930) 1 
D. L. R. 414; 


Lael 


more or less statements by 1lit—-—— -— 
any witness who can be produced te ;{ (N. S.), (1926) 4 
say something on hearsay or Oan. Crim. Cas. 1 


—R. v. Kuappa (1028), 1. 0. R. 51 AU, 


sa. What ts ae of bad character 
disposition &: demeanour of prisoner & 
prisoner's sister.J—A.-G. v. O'LRARY, 
([1926] I. R. 445.—IER, 


PART XII. SECT. 3, SUB-SECT. 2. 
ci. Charge of indecent ussaull.)—Tt. 

W. W. R. 433; 2 
53 Can. C. C. 80; 24 
Alta. L. R. 519.--CAN. 


PART XII. SECT. 4, 8SUB-SECT. 2.—A. 


5 


against accusud, sufficient without the 
help of any such evidence to go to the 
jury.— Kt. v. COOPER, [1823] N. Z. Le KH. 
1237 < CGias. L. ii. 528.-—N.Z. 


3923 iii. .J—It. ». DzIwka (Ont.), 
1924} 1D. L. RR. 828; 49 Can. Crim. 
jas. 229.—CAN. 

3923 iv. .J-~-Prisoncr was = in- 

dicted for the wnurder of his wife by 
strychnine pomoung. Evidence ad- 
duced in support of the indictinent was 
that of three children of a former 
inarriage by prisoner, going to show 
the latter’s persistent cruelty towards 
his wife over a considerable shoe 

children 


wtiness as to 








SS a se er “rn th NE TL 


2 as ©. Bristo. | in the case of two of the 
. L. R. 783; 46 | terminating two years & of tae third 
6.—CAN, one year before the wife's death. Other 


21 


Cases 3924—4129b. 


3924. Add. Annotation :—Refd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 


~-~-R. v. TIDMARSH (1931), 23 


3925a. [aa 
Cr. App. Rep. 79, C. C. A. 


8943a. 








R. v. RICHARDSON (1861), 
Cox, ©. C. 448. 
Annotations :—Consd. Ki. v. Stephens 


38. 


8972. Add. Annolation :—-Refd. KR. v. 


(1925), 04 L. J. K. 2B. 791. 


3992. Add. Annotation :— Refd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 
4009. Add. Annotation :--Apld. 


(1925), 89 J. P. Jo. 721. 
40092. In 








evidence of happenings betwee the 
time up to which the ebildren were able 
to testify & the wife’s death tended to 
show that prisoner had become tired 
of her :--- Held > the children’s evidence 
was properly admitted both as evidence 
of the malicious mind with which 
prisoner killed his wife & of the fact. 
that he killed her, & also as rebutting 
the possible defences that the wife had 
taken the polson herself, either suicid- 
ally or aceidentally.---h. ov. MUNN, 
{1U30] N. Z lL. Ft. 1OL7.--N.Z. 


PART XII. saat 4, SUB-SECT. 2.-—~ 

3943 il, -———.]}—H1mn, Gvaw v. Wl. 
(1927), I. L. R. 6 Ran. 6.-—IND. 

3943 iil, -}—Kvidence admitted 
to hoe f& systom or course of conduct. 
—Haniws vw KR. (1927), 48 N. L. R. 
330,.—-S. AF. 

3943 iv. - -—-.}—R 
(1930), 53 Can. C. C. 
333,--CAN. 


PART XII. SECT. 4, SUB-SECT. 2.— 
B. (@). 
3960 





. 0. PUBLICOVER 
265; 1M. Ph. 


i. General = rule.j-— Evidence 
ndmitted to robut a suggestion of 
accident or mistake.—HarRrRia +. i. 
(1927), 48 N. I. RR. 330.—S. AF, 


PART XII. SECT. 4, SUB-SECT. 2, — 
B. (h) i. 


p i. Disguise as revenue officer. 
—B. & othera were convicted of the 
murder of the captain of a boat 
containing a carro of Hquor intended 
to be legally delivered in the United 
States, It was proved that B. had 
bought a yachtman’s cap with a white 
top & ornamented with gold braid In 
order to give himself the appearance 
of a révoenue officer, & in concert with 
the others bad attacked the crew of 
the boat, under the pretence that ho 
& his associates were officers of the law. 
Evidence was offered by the Crown 
that B. on one occasion reconutly, & 
on another at a considorably oarlicr 
date, had omployed aimilar equipment 
& precisely the same ruse for the 
purpose of deceiving & disarming the 
opposition of bootlegrers while he took 
over thoir illegal possossions :—#ileld : 
such evidence was admissible as tend- 





-—On an indictment for embezzle- 
ment evidence that, on a series of occasions 
betore & after those mentioned 
indictment, precisely similar errors [to those 
alleged against prisoner] had been made, & 
advantage taken of them, by him :—Held: 
admissible to explain motives & intentions.-— 
2F. & F. 843; 8 


(1888), 58 L. 'T. 776. 
Refd. It. v. Balls (1871), L. R. 1 C.C. R. 828: Rv. Francis 
eta ys LK2CC. R. 128; KR. oo. Bond, [1906] 2K. 3. 


8971. Add. Annotation :—Roefd. R. v. Berg, Britt, 
Carré & Lummies (1927) 20 Cr. App. Rep. 


a charge 
carnal knowledge of a girl under sixteen yeats 
of age, evidence independent of the girl's 
evidence may be given that the accused on a 


R. 


in the 


Bateman 


v. SJ ewitt 


ENGLISH AND Empire Dicest SuPPLEMENT. 


previous occasion indecently assaulted the 
same girl, & the fact that a considerable time 
bas elapsed since the earlier act of indecency 
affects only the weight & not the admissibility 
of the evidence.—R. v. Hrwirr (1925), 134 
I.. T. 157; 90 J. P. 68; 42 T. L. R. 216; 28 
Cox, C. O. 101; 19 Cr. App. Rep. 64, C. C. A. 


4048. Add. Annotation :-—Refd. R. v. Stuart. RB. v. 
Leonard, R. v. Maples, R. v. Tannen, R. v. 
Taylor (1927), 43 T. L. R. 715. 


4129a. Statement by wife—In absence of husband.] 
—A statement by deft.’s wife to third persons 
is not evidence against deft. on his trial of 
the facts therein contained, but may be 
given in evidence with his remarks on them 
when it is repeated to him.—R. v. FINDEN 
(1926), 19 Cr. App Mep. 144, C. C. A. 


4129b. Statement by 
to questions by police.|—(1) A statement 
relative to a pending charge, obtained in 
the course of a question addressed by a police 
officer to a person under arrest on that charge, 

is not a voluntary statement. 
(2) Such 


co-defendant—In answer 


a statement is not evidence 


apainst a co-deft., but if the jury have been 


of unlawful 


ing to establish a practice.— BAKER v. 
R., Sowasn vw. H.. (1926) 1D. L. Rk. 
1143) (1926) S&S. G. WR. 925 45 Can. 
Crim, Cas, 19.-- CAN, 


PART XII. SECT. 4, SUB-SECT. 2.-— 
B. (h) iv. 


k £. --—~ Indecent assault involving 
murder on another child.j—In reaching 
® conclusion on a charge of indecent 
assault, involving murder, upon 
ttle girl:—fleld+: the jury wore 
neithor bound, nor entitled, to shut 
their eyes to what they night consider 
to have becn proved under a charge 
of indecent assault upon another Uttle 
girl, in view of the close association in 
time, character, & circumstances of 
the incidents alloged with rogard to 
tho tavo charges.—H.M. ADVOUATE vt. 
BKERSTAFF, [1926] 8S. C. (J.) 65.—~ 
SCOT. 

PART XII. SECT. 4, SUB-SECT. 2.—- 
B. (h) viii. 


4052 xiv. ——J~A person 
accused of obtaining goods on false 
pretences from B. & S. was convicted 
on the two counts. The pretence con- 
sisted, in the L. case, of representations 
thnt accused was a bank officer, at a 
certain place, was low in clothes & was 
about to take a holiday, & giving an 
assumed name; in the 8S. case, accused 
wrote a letter with similar false state- 
ments of bis name & employment & 
stuting that he desired to obtain 
personal requirements, as he was about 
to be married. Pigreods feat a accused 
called & obtained poods at S.’s wure- 
house. The statements as to the 
holiday & the marriage were not proved 
to be unfrue. Accused wrote a simular 
letter to M., but it was not shown that 
ho obteincd goods thero. Accused 
also obtained credit from KF. Tho only 
false representation to IF. waa the 
giving of the false name :—Zleld: 
evidence of the representations to AI. 
& F. was rightly admitted on the 
question of intent.—I. vw. REYNOLDs, 
{1927] S. A. S. R. 228.--AUS. 

4052 xv Similar crime 
abroad. In an indictment the charges 
against accused were that, having 
conceived a fraudulent scheme fur 
obtaining money from the public in 


22 








adequately warned on that point the ct. will 
not interfere on the ground of an ambiguous 
sentence in the summing up.—R. v. TURNER 

(1926), 19 Cr. App. Rep. 171, C. 0. A. 


Scotland & olsewhere by ineans of 
counterfeit drafts, he (a) ou Sept. 21, 
1927, uttered in a bank in Dundee a 
forged document which purported to 
be a draft of a tinance co. in Now York, 
& (b) on Sept. 23, in the same bank 
pretended, by telephuove from London, 
thut the draft was genuine. The 
indictment further charged accused 
with pretending, in pursuance of the 
scherue, in an hotel in Brussels, iu Oct., 
that a forged document was a genuine 
draft of the same finance co. :—-feld : 
while adimnitted|y the ineldent in 
Belgium could not be made the subject 
of a substantive charge, that incident 
& the crime eharged were sufticiently 
closely connected to admit of evidence 
relating to that incident being usod by 
the prosecution for the purpose of 
supporting the other charges.—H.M. 
ADVOCATE t. JOSEPH, [1929] S. C. (J.) 
i5.--SCOT. 


PART XII. SECT. 4, SUB-SECT. 2.— 


B, (h) xi. 
fi, —-—-~- —— Previous fires on in- 
sured = property.J—R. ve PETRISOR, 
{19381] 2 W. W. KR. 712.—CAN. 


PART XII. SECT. 4, SUB-SECT. 5.—A. 


41292 i. Statement oy wife — In 
sence of husband.}-~A  atatemeont 
made by the wife of accused was 
handed to him at his own request, & 
he admitted the signature was that of 
his wife, & made the remark, “I did 
not think she would Ict me down like 
this. Anyhow, it is not true I was 
sacked from, ...I1 got testimonials 
from both places when I left ” :— 
Held: an acknowledgjnent of the truth 
of the statement in whole or in part 
might be inferred, & the contonts of 
the statement were properly submitted 
to the Jury, the question of admission 
ar not of the truth of the contents being 
Inft them.—-R. v. Grieg, [1926] 
N. Za. L. Rh. 784.—N.Z. 


ti. ——.]}—R. v. Brown (Saak.), 
[1927] 4D. R. 779; [1927] 
W. W. R. 335; 49 Can. Crim. Cas. 37. 
CAN. 

sa. May be admissible as showing 


stale of ela tg - WyYs0CcHAN 
(1930), 54 Can. OC. C. 172.—CAN. 


4189. Add. Ctlation :—27 Cox, C. C. 510. 


4194. Add. Annotations :—Distd. R. v. Whitehead, 
{1929] 1 K. B. 99. Refd. R. 
(1927), 20 Cr. App. Rep. 106. 


4199. Add. Annotations :—Distd. R. v. Whitehead, 
[1929] 1 K. B. 99. Refd. R. v. Coulson 
(1927), 20 Cr. App. Rep. 106. 


——— J—On the trial of an indictment 
for corruptly giving or receiving a gift, a 
paper found on accused, which may refer 


4216a. 





Vol. XIV.—Criminal Law. 


wv, Coulson 





4254a. 


Cases 4189-4286. 


referring to unnatural practices, may be 
given in evidence against a person charged 
with keeping such a house.—R. 
Burr, CARRE & LuMmies (1927), 20 Cr. App. 
Rep. 38, O. O. A. 

——-.|-—If the judge at the trial is 
satisfied that deft. was properly cautioned 


v. BERG, 


before he made a statement, that statement 


is admissible 
entitled at that stage to give evidence that 
the statement was improperly 


in evidence: deft. is not 


obtained.---- 


to the bribery charged, is admissible in R. v. BALDWIN (10981), 23 Cr. App. Rep. 62, 
evidence against him.—R. v. Ouussyiry, C,C. A, , 
Lucas & Borrom (1927), 20 Cr. App. Rep. | 4275a, —-— —-— —-— Preliminary examination. ]— 
47,0. O. A. KR. v. Tutrie, No. 2204a, ante. 

4222a. J—(1) A disorderly house at common | 4279. Add. Annotation :—Apld. R. v. Tuttle (1929), 





law is a house which is so conducted as to 


violate law & good order. 


(2) Letters, if found in such a house 





PART XII. SECT. 4, SUB-SECT. 5.—C. 


4147 i. —— ——— Should be excluded 
unless some evidence of admission by 
accused. J It is only when accused, 
by ‘“‘ word or conduct, action or 
demeanour,”’ has accepted what thoy 
contain, & "to the extcut that ho docs 
so, that statements nade by other 
persons in his pres’nce have any 
iD. Le ie U4 ee —NSTIIN wo. R., (1929) 

; 50 Van. Criin Cas. 
. (ioas) 8 rae lt. 553.—-CAN. 


PART XII, SECT. 4, SUB-SECT. 5.—E. 


4175 if. ——.J—Applit. & 
twenty-one others were convicted of 
faction fighting within Act 11, 1898. 
In the course of the tight a native was 
stabbed & subsequently died. At 
least a@ ae of an hour after he was 
wounded ho stated that it was applt. 
who had wounded him. The magis- 
trate admitted evidence of this 
statement as part of the res geste &, 

consequence theroof, sentenced 
applt. to 18 months’ imprisonment 
with hard labour, none of the other 
accused receiving more than 6 months: 
— Held: the statement was not part of 
the res geste & Bilas wrongly ae a 





—KAawu_a v. R. (1929), 50 N. L. Nl. 

39.—S. AF. 

PART XII, SECT. 4, SUB-SEOT. 6.—-B. 
4200 viii. ——.}—On a charge of 


incest there was evidenco of prosecutrix 
having complained to her stepmother 
six days after the alleged crime was 
committed, & further evidence of 
rosecutrix & her sistcr was allowed 
in that two days Jater she had com- 
plained to her sister of the crime :-— 
oe cvidence of the statements made 
prosecutrix to her sister vi to ht coy, 
ahs the oocurrence when she 
ample opportunity to complain atone 
was inadmissible, & by its adinission a 
substantial wrong was done to pconeeds 
& there should be a new trinl.—R. 
can (1923), 33 B.C. RR. 39. 


qa i. -J]—Upon appeal from 

a Conviction tor rape it was argued 
that evidence of 4 complaint, made 
by complainant to her busband many 
hours after the alleged offence, was 
oe roperly admitted, she having had 
ipod : portunities’ to complain to 
though not to her husband :—- 

Pre it was for the trial judge to 
decide whether the complaint was 
circumstances which rendered 

it properly admissible—the material 
pont was whether it was made on the 
reasonable opportunity—-& the 
udge found that it would not havo 
mn reasonable for oe woman to 
bave complained to ot persc:ns.— 
RK. v. HILy, [1928] 2 D. L. oy 736; 49 
Can. Crim. Cas. 181; > 610. L. RB. ‘645. 


4209 vi. -—— —---.]-—-R. e. 
J.S. 








STONE: 


140 L. T. 


HOUSE & S Pasuniae [1928] 1). L. R. 
508; (1928) 1] W. W. 1 16h: 49 Can. 
Crim. Cas. 122; 39 B. G. i. 279,— 


PART XII. SECT. 4, SUB-SECT. 7. 


4221 fii, ———.)—-Tt was objected that 
the trial judge improperly received in 
evidence a book found in prisoner's 
house, entitled ** Theses & Statutes of 
the Third (Communistic) Lntornational 
of Moscow,”’ published in the interosts 
of an organisation with which prinoner 
had voted to amalgamate :—Zeld : 
the ovidence was ec eal ie, ~~. v. 
McLACHLAN (1923), 56 N.S. R. 413; 
41 Can. Crim. Cas. 240.—CAN. 


4232 i. Afust be material—Charge of 
ucts of gross indecency——Icvidence of 
possession of lewd pnictures-—A dinilted 
on general isaue.J—Upon ao charge of 
gross indccency, ovidence that indecent 
photoecepha were found in accused’s 
possession) is not adsnissible, unless 
thers is same specie connection 
between the articles & the particlpa- 
tion of accused in the crime.—hKh. v. 
Davis, (1925; Apr. D. 30.—S. AF, 


PART XII. SECT. 5, SUB-SECT. 1. 


Li, 4eltunl words dt: not substance 
of confession should be given.|— The 
cl. ought to ascertain as far as possible 
tne very words spoken by accused who 
is said to have confessod. There Is 
no rule of law which precludes the ct. 
from holding that a confession has been 
proved oven in cases where the evidence 
gives the substance, though not Lho 
actual words of the statement made by 
accused, if the ct. believes a a ovi- 
dence. —NUR ALI v. BR. (1924), I. i. 4. 
5 Lah. 140.---IND, 

Lif. ---It is not the law that 
the atatement of accused must be 
rejected {if not in his insissima verba, 
but {it is a matter for consideration 
by the judge tn arriving at his decision 
as to the adinission or not of the stato- 
ment.—~A.-G. oo M'CasBr, [1927] 1. FR. 





129.— IR. 

sd. Previous written statement incon: 
sistent with prisoner's evidence al 
trial. }-—Tleld admissible.—A.-G. wv. 


MURRAY, [1926]. I. h. 266.—IR. 


se. Slatement inculpating co-prison- 
ers.}-~Three applits. together with a 
wornan wore convicted vf the crime 
of murder. After arrest the woman 
had made a statement inculpating 
appits. under whouse compulsion phit: 
said she had been acting :-—I/eld: the 
statement was not a confession, & had 
been improperly admitted in evider nes 
against applta.—li. v. CAMANE, [1925] 
App. D. 570.—8. AF. 

st. Sltalement overheard tr cells.jJ—-At 
the trial of four persuns. on charges 
including «a change of inurder against 
three of the mumber, a police-olficer, 
who had been on duty on the ape ara Ne 
after the murder at the office In whic 


23 


veememe- 


| 


701. 


4286. Add. Annotation : 
(1928), 140 L. T. 701. 


-—Apld. BR. +. Tuttle 


Me mee ee eee a 


two of the persons avian ao owero iis 
detained, gave ovidence. He deponed 
that prisoners wore shouting to each 
other in the ceHk to soe who waa tn. 
He was then asked by counsel for the 
Crowno, “ What did) you heart"? :—- 
Hebt : the question must be disallowed. 
lt uM, ADVOCATIS tt. Kien, [1026) 
. (do. ) !. sie -SCOT. 


Mhat umounts to-—Unider 1917 
Act (e SU), s. Y7TS.]--The test to be 
applied tin determining whether a 
statement iadg by accused Is a con- 
fession within 1917 Aet (e. 31), 6. 273, 
is whether the acknowledgment of 
mnlit on the part of the accused is such 
hat, if made In a et. of law, it would 
have amounted to a plea of guilty. 
I. t. Becker, [1929] App. D. 167.-~ 


“ag. 


S. AF 
PART XII. SECT. 5, SUB-SECT. 2, 
OO], warn J Where a magistrate 


translated what be had written down 
fo aecused, who acknowledged it to 
bo correct & ailixed his thumb im- 
prossion te--Jicld : the confession was 
admissible, any defects in the mode of 
recording it being cured by Code of 
Criminal Procedure, #. 533.—Hh. v. 
HAY Dar (1pvgZ), I. lL. KR. 45 Al. 166.--- 
N 


PART XII, SECT. 5, SUB-SECT. 3. 


t (p. 408) i. ——.]---The evidence of 
a fudgmept debtor on an ¢xamination 
for discovery in ald of oxecution fs 
adiminsivic against him on a aubsequent 
eriminal charge, unless he at the time 
objected to answor ou the ground that 
his answers might tend to inerlininate 
him.—R. ». Novak [1926] 4 1). L. R. 
pee (1926) 3 W. W. KR. 382; 46 
Can, Criny Cus. lose 5 $7 BLL RR. 305. — 

ri. Subsequent charge of per- 
jain J} ~At the preliminary hearing of 
another charge, accused, who was in 
custody, wre quustioned TF) the 
nagistrute, when beta foran adjourn- 
inent. tt Was met Be Ma by 
eonnsel, & had not. offered himself a8 a 
witness or been sworn, & hix answers 
were not taken down li writing. At 
the trial accused was questioned as to 
alleged adinidsions to the magistrate 
His denial was 


i ad 


& he denied therm. 
the subject of the Be on charge :~- 
Held: the has : or purjury 
should be cra » CYESLENSKI, 
pyyzayd W “a Can. Crim, 
Cas. 195. MEAN. 


PART XII. SECT. 5, SUB-SECT. 4. 


4303 x. —-—.]---Nolther the fact 
that accused wae not cautioned before 
making & statement to a person ia 
authority, Ber the fact that it was made 
ju rehab rae uesstions put by a police 
officer, is clent to render It in- 
admissible in law, but they are cir- 
which the futieo shonld 
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I. ase 


cumstances 


Cases 4808—4620. 


4308. Add. Annotation : — Refd. 


[1926] A. C. 482. 
483178. 








out a caution does 


4351. Add. Annotation :—Refd. 


(1926), 19 Cr. App. Rep. 171. 
-]—R. v. Booker, No. 8793a, 











4351a. 
post. 


4351b. 
4129b, ante. 


Le te 1 eerie 








ee, 








eee ae ee er aed a 





consider in exercising his discretion to 
exclude or admit the statement.— 
R. vo. KootTen, [1926] 4 D. L. R. 771; 
1926] 1 W. W. R. 17853 46 Can. Crim. 
Cas. 159; 35 Man. L. R. 461.—CAN, 


4303 xi. ——.)—-Held: ovidence as 
to a voluntary statoment made by 
prisoner to the police, after being 
cautioned, was admissible, although 
the offect of the statement was to 
indicate the previous bad character 
of accused . ADVOCATE v. 
S008 8S. GC. (J.) 93.-— 


.M 
(1926) 


HaukRuP 
rim. Cas. 95.— 


4303 xii. —-—.]-—R. 
(Sask. (1927), 48 Can. 
CAN. 


4303 xifl. ——.)---Bomssrau v. RR. 
(1927), 49 Can. Crim. Cas. 222; Q. RB. 
43 K. LB. 105.—CAN. 


4308 xiv. ---— liffect of retracti: 1. j— 
A retracted confession is admissible 
in evidence, but should have no weight 
atlached to lt unless it is corroborated 
in matorial particulars, or the tribunal 
comes to the conclusion that the stute- 
ment as a wholo is a truthful statement. 
In ocither of these cases tho retracted 
statomoent must be given full welght, 
& may be used against a en aa art 


ONAN AIN Sinan v. kK. (19228), 1 LR. 
8 Pat. 262.--~-IND. 
m (p. tbbji. - s ef aS 
Prick, [IT } 3 PD. da. Re. 154. - CAN, 


»412) id. -—--- — —.}—If bused on 
nilssion or confession to the police, 


8 ( 
ana 
whon they were interrogating accused, a 
conviction on a summary trial will be 
sot aside, unless it can be proves that 
accused mado the admission or con- 
fession voluntarily.—-h. vw. WARD 


b (p. 412) i. -—-- Though not in 
heetined? 3 native tongue-—Confession read 
over d& explained.)—R. vu. IWANGCHOK 
(Alta.), (1920) 1 D. L. R. 2793 50 
Can. Crim. Cas. 405.—-CAN. 

4311 vi. ---—.]---A confession made 
to any person under the influence of 
a promilnoe or threat held out by a person 
in authority, calculated to induce the 
confossion, is inadmissible, unless it 
be clearly proved to tho satisfaction of 
the judge, whose duty it is to decide 
the question, that the promise or threat 
did not operato upon tho mind of the 
accused, & that the aonfession was 
voluntary.---R. ot. PREANOK, OR. 
Knoop, Rov. TREANOR, dt. ¢. KELLY, 
(1924) 2 1. R. 193.—IR. 

4311 vil. —-— Maude under influence 
of mental suygestion.)—-R. v. BOonkk 


(Alta.), (1928) 4 D. lL. RB. 705 : (1928] 
3W: R. 203; 50 Can. Crim. Cas. 
27 1..—CAN. 

m (p. 4)3) i —- Officer must be 


called.|:-—R. e. BRYGA (1930), 53 Can. 
C. C. 198.---CAN. 


ac. datissibilily question af law for 
judge.j--The question of the adniisst- 
bility of an alleged confession made by 
an acoused is one of law & forthe judge 
ulone. The proper practice is to have 
ull the evidence on the preliminary 
potut whether the confession is ad- 
wulssible taken at one thine as a % trial 


v. 


-]—The fact that an accused 
person makes a voluntary confession with- 
not 
admissibility at the trial—R. v. PATrIson 
(1929), 21 Cr. App. Rep. 139, C. C. A. 


| oeeteanenemnemeenee ee 


' LIERER, [1926] S. 





Nadan v. R., | 4351c. 





ENGLISH AND EMpirRE Digest SUPPLEMENT. 


-——- ———.}— R. v. BROWN & BRUCE, 


No. 2404a, ante. 


4357a. 





exclude its 


R. v. Turner 


Form of statement.]—R. v. O’Dono- 
GHUE, No. 8266a, post. 


4526. Add. Annotation :-—Consd. Minter v. Priest, 
_[1929] 1 K. B. 655. 


4534, Add. Annotation :—Refd. Minter v. Priest, 


[1929] 1 K. B. 655. 


4588. Add. Annotation :—Refd. Broome v. Agar 


(1928), 188 L. T. 698. 


TURNER, No. 





eta one sence, 





ee 


Within a trial’? & in the apsenuce of the 
jury.---lt. v. Bascuuxk, [1931] 2 W. W. 
. 713.—--CAN, 


PART XII. SECT. 5, SUB-SECT. 5. 


4326 i. Before accused is in custody— 
Inquiries as lo offences may be made— 
{nawers admissible in evidence—Caution 
fis necessary. J—l. v. poe 11926) 


| DPD. L. RR. 7715) [1926] 1 W. R. 
178; 46 Can. Crim. Cas. Meo. 35 
Man. L. R. 461.—CAN. 

4326 ii. —— -—— —— ——.}-—It 


is not the law that a statement must 
be excluded oa the sole ground that 
cither the statement was made in 
answer to questions put by a police 
officer to accused, or that it was made 
without a caution having been first 
wdministered. lt is a matter for the 
judgre to decide whether, in his dis- 
cretion, he will admit the statement or 
not, having regard to all the circum- 
stances, & observing the legal require- 
mont that the statement shall be 





voluntary, though not necessarily 
volunteored.-—A.-G, v. M‘CABE, [1927] 
I. R. 129.—IR. 

4326 iii. —— —- ———, }— 


Where uw statement made by accused, 
at the time suspected but not then 
arrested, to a police officer was freely 
& voluntarily made :—lle 


that such officer failed to caution 


accused did not render the statement ! 


inadmissible.—R. v. 
App. D. 459.—S. AF. 

4336 xvi. —— o-—-, > —A 
statement made to the police by a 
boy, between sixtcen & seventocn 
years of ago, detained on suspicion of 
murder, not adinitted, in view of the 
youth of accused, his abnormal 
physical & mental ‘coudition at the 
time he made the statement, a doubt 
us to the adequacy of the warning 
given by the police, the fact that he had 
not the bonofit of the advice of a law- 
agent, & the fact that the statemeut 
had followed upon a conversation with 
an inspector in which questions put 
to acensed haa some bearing on tho 
subject-matter of the charge.—]H.M. 
ADVOCATE vw. ALTKEN, [1926] S. C.-€J.) 

Si. SCOT. 

4336 xvii. JA 
statement made to tho polica by a 
man detained on suspicion of murder, 
in roply to a quostion addressed by one 
police officer to another, not admitted, 
as prisoner might have thought that 
the question was addressed to him, 
& his statement could not be regarded 
as voluntary whe a ADVOCATE t. 
Cc. (J. ) 88.—SCOT. 

4336 xviii. Burden 
of establishing vieenal charactcr of 
statement on Crown.}—R. wv. BELLOS, 
{1927} 3 D. L. R186; [1927] S: C. KR. 
258; 48 Can. Crim. Cas. 126.-—CAN. 

4336 xix. —— —-— How 
burden discharged.)|--SANKEY ¢t. Kt., 
ane 4D. LL. R. 245 5 {1927) S.C. Rn. 

436; 48 Can. Crim. Cas. 97.—CAN, 


PART XII. SECT. 5, SUB-SECT. 6.—-A. 
4380 xiil. ~--—.}-—-Whoro tho village 
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BaRLiIn, [1926] 


























ld: the fact ; 


4620. Add. Annotation :—Refd. Shapiro v. 
Morta (1923), 130 L. T. 622. 


La 


— a ee ot, 








anch told accused that the truth 
ad come out, & that ho had better 
say what he knew, & accused there- 
upon confessed his guilt :-—Held: the 
confession was inad nuissible in eyadence 
-—KUNJA SUBUDHI pv, R. (1928), IL. RB. 
8 see ee ees 
ice soe. t. 
(uD 3 D. "L. h. “592. —CAN, 


PART XII. RECT. >. SUB-SECT. 6.— 


BROWN 


gi. —-—.}+—A collecting & an assis- 
tant n treet, * aro persons in 
author dence Act, s. 24, 


Kivi 
when ; te ‘ground Ot ‘en an important 
part imming up.—rio the circum- 
stan@, Ren, a JL.ulssion of the 
offence.—R. Gaxesn CHANDRA 
Goupat (1922), T. T a . 50 Cale. 127.— 





PART XII. SECT 6, SUB-SECT. 1. 


4540 iii, --——-.} —In a criminal prose- 
cution the charge against accused must 
be proved absolutely. If there is a 
reasonable doubt the conviction must 
be guashed.—h. v. Derby (1924), 42 
Can. Crim. Cas. 152.—CAN. 


4540 i ~J—hR. ve. Myers (Ont.) 
ee 50 Can. Crim. Cas. 350.—CAN. 

k -~-R, ve Bryant (Sask.) 
(1928), 52 Can, Crim. Cas, 410.-—CAN. 


PART XII. SECT. 6, SUB-SECT. 2. 


s (p. 4380) i. —--—— Lawful posesssion 
of liquor in lawful place.)J-——R. v. CAIN 
eae (1929), 52 Can, Crim. Cas. 179.— 


8 (p. 430) ii. ——- When discharged. } 
——li. v. SMITH (Alta.) (1929), 52 Can. 
Crin. Cas. 193.—--CAN. 


o(p. 431) i, -]—Where, 
on a charge of unlawfully wounding a 
certain person with intent to maim or 
disable him, the Crown proves that the 
accused discharged a firearm in the 
direction of a crowd of persons & 
wounded the person named, = it 
establishes ita case, & the onus then 
shifts to the uccused to satisfy the ct. 
that it was cither an accident or that 
he did uot {intend to wound.—R., v. 
SMART, 11927] 3 W. W. RR. 753; 49 
Can. Crim. Cas. 75; 23 Alta. L. It. 
349.—-CAN 


PART XII. SECT. 6, SUB-SECT. 3.-—B. 


4610 i. Sufficiency of proof—Question 
of fact for jury.}—The question of 
intont is for ne try & not for the 
Crown.-—It. vw. ACHLAN (1923), 56 
N.S. 2.4133 41 Can. Crim. Cas. 249.— 

4620 i. Whether special intent must 
be proved—in malicious damage to 
property.)--R. v. MASHARIGN, [1924] 
App. D. 11.—S. AF. 


PART XII. SECT. 6, SUB-SECT. 4.—A. 


sh. Admissibility not affected by 
means of procuring ¢vidence.)—R. v. 
PERRY (P. k. a. } (1929), 52 Can. Crim. 
Cas. 166.— 








4645. Add. Annoiation :—Refd. Lake v. Si : 
(1926), 95 L. J. K. B. 586. e limmons 

4650. Add. Annotation :—Consd. Point . 
(1926), 136 L. T. 506, ointon v. Cox 


4659. Add. Citation :—1 Leach, 300, n. 


Add. Annotation :— Refd. R. »v. 
(1867), 37 L. J. M. C. 3. 


4662a. - -}—-A deft. is entitled to see a 
written description of himself given by a 
police officer to his superior, with a view to 
cross-examining that officer on alleged dis- 
crepancies between the contents of that 
document & his sworn testimony.-—-R. v. 
CLARKE (1930), 22 Cr. App. Rep. 58, GC. C. A. 

4692. In the cross-reference following this casc, 
for “‘ See Part’ XXTII., Sect. 1, sub-sect. 1, 
Q. (6), post,” read ‘‘ See Part XXXIIL, 
Sect. 1, sub-sect. 1, Q. (b), post.’ 


4693a. During hearing.] --.(1) When one 
joint deft. pleads guilty to two larcenies, the 
summing-up must not assume against another 
only indicted in respect of one that he is 
implicated. 

(2) A witness who has been present at the 
proceedings efure being called is not thereby 
disqualified from giving evidence.—It. v. 
Buriaas (108), 22 Cr. App. Rep. 68, C. C. A. 

4705a. Duty of counsel—To apply for leave to 
cross-examine as to character.}--— When 
counsel for the prosecution proposes to 
cross-examine prisoner on character, under 
Criminal lividence Act, 18U8 (c. 36), 8. 1 (f ), 
it is desirable that he should make an express 
application for leave to the judge before 
proceeding to that line of cross-examination. 
--R. ve McLean (1926), 184 T. T. 640, 
C. CLA, 

4705b. —-— To refrain from cross-examinii;, as to 
character. ]-—R. v. DUNKLEY, No. 4734a, post. 


47114. ——-.}—R. v. BaALDWin, No. 3820h, 
anle. 

4712. Add. Annotation :---Consd. 
(1925), 138 L. T. 191. 
4712a. - Cross-examination tending to show 
accused likely to commit offence charged.|—- 

R.v. COULMAN, No. 3156e, anle. 


4712b. What amounts to imputation of crime 
Question as to having been at industrial school 
---Admissible.|—-R. or. Ceravirz (1931). 172 
L. T. Jo. 3243 238 Or. App. Rep. 74, C. . A, 


Elworthy 














R. ve. Baldwin 





4715. Add. Annotations :—Consd. K. v. Pollinver | 4771a. ---- ---00 = 


(1930), 22 Cr. App. Rep. 75. Refd. RR. v. 
Dunkley (1926), 134 L. ‘I. 6823 Rh. vu. Melean 
(1926), 184 L. ‘'T. 640. 


PART XII. SECT. 6, SUB-SECT. 4.---C. | 


sm. AMlatter for discretion of courlt.jJ— 
Act 31 of 1017, 8. 256 (1), which makes 


1, 
(1927), 


make it appear to be # positive duty on his 
part so to cross-examine.---hR. uv. DUNKLEY, 





Yi. —-— Informer.|—Hanrris vw, R. | 
ASN. L. Et. 


Vol. XIV.----Criminal Law. Cases 4645 --4771a. 


4716. Add. Annotation :—Distd. R. v. King (1927), 
20 Cr. App. Rep. 158. 
4783. Add. Annotation :—Refd. 
(1928), 134 L. T. 632. 


4734a,. -—-— Suggestion that witness deliberately 
committing perjury.|—(1) To suggest that a 
witness for the prosecution is deliberately 
committing perjury because he believes that 
he has a grievance against prisoner is an 
imputation on the character of that witness 
within Criminal Hvidence Act, 1808 (c. 36), 
s. 1 (f), so as to render cross-examination of 
prisoner as to character admissible. 

(2) ven where such a line of cross- 
exanination is admissible in law, counsel for 
the prosecution should refrain from adopting 
it, unless the circumstances are such as to 


R. v. Dunkley 


[loe7) 1 K. B. 823; 06 L. J. K. B. 153 184 
1. T. 6823 905. P2753 28 Cox, CLC, 145; 
19 Cr. App. Rep. 78, C. C. A. 

4735. Add. Annotalions :--Refd. R. ov. Dunkley 
(1926), 1384 L. PT. 6825 Rev. MeLean (1926), 
134 L. Tb. 640. 

4742. Add. Annotation :.--Refd. 
(1026), 134 L. "T. Gag. 
4747. Add. Annotulion :-~Refd. 
(1926), 134 Ja. PR. G2. 
4748. Add. Annotations :---Refd. TR. 

(1926), 1384 1. 9k. Gue 
134 I. WV. 640, 
4749. Add. Annotation :. 
(1926), 134 L. T. 632. 
4750. Add. Annotation :- Refd, 
(1026), 134 TL. 7. 682. 
4751a. ..--~.]--Statements by a defendant in 
evidence which do not per se import ‘ im- 
putations ” within Criminal Hvidence Act, 
1898 (c. 36), 8. 1 (f) (ii), may do so by 
reason of “ the nature or conduct of the 
(1930), 


RN. ve. Dunkley 


R. ov. Dunkley 


v. Dunkley 
R. uv. MeLean (1926), 


Refd. R. ov. Dunkley 


Re ov. Dunkey 


dcefence.”’-—R. v. POLLINGER 22 
Cr. App. Rep. 75, CO. O. A. 

4764a. ——--- ——— Grievous bodily harm.]-—-Upon 
an indictment for inflicting grievous bodily 
harm, the wife of prisoner must not be called 
as a witness for the Crown. -- 1. v. KING 
(1925), 19 Cr. App. Rep. 34,°U. ©. A. 


4770. Add. Annotation :---Refd. Statham v. Stat- 
ham, [19Z0) Po 13h. 

~| -At common law, on a 

charge against a husband of assaulting his 

wife, the wife is not only a competent but 

a compellable witness.— Ro ov. LAPWwoRTH, 


sai ae i nr od 


4605 i. May be crosa-cramined. |. - 


330.—S. AF. Av-G. oo Mutuay, (Po265 0 M. 286.-- 
IR. 


provision for the taking of evidence 
on commission in criminal! proceedings, 


is perinissive & confers on u superior | 


ct. the discretion, whether, under the 


circumstances of any particular case, | 


it js in the interest of justice to have 


commission or not.— ht. v. LEVY, (1829) 
App. D. 312.—S. AF. 


PART XII. SECT. 12, SUB-SECT. 1. 


b i. Policemen or spotlera— Sule 
of intoxicating liquors.|—ft. v. Can- 
CILLA, [1928] 2D. Le. RR. 7835 [1928] 
1 W. W. RR. 852; 50 Can. Crim. Cas. 
48; 37 Man. 





L. lt. 315.—CAN. 


| cross-examnination may be ordered to 
the evidence of a witness taken on i 


PART XII. ene SUB-SECT, 2. — 


bi. Can be compelled to furnish speci- 
men Of handurting.)|-- A witness, in a 
erlminal trial, though be be accused 
testifying on bis own bebulf, while under 


PART XII. sae Ga SUB-SECT, 2.-— 
, (6). 


4755 ii. -—- -----.] © Two prisoners, 
triicd togetber on one complaint, each 
gave ovidenes under Criminal Kvidence 
Act, 1898 (c. 36), 8. J In the opinion 
of the jadge the evidence of nelther 
fncriminated the other :—~ /Zeld : neither 
was entitled to cross-examine tho 
other, such right: of cross-exumination 
belng limited to the case where, in the 
opinion of the Judge, the evidence 
given fineriminated, or tended to 
incritoinate, the fellow prisoner.-~ 
GEMMELL & M‘FADYEN v. MACNIVESS, 
{1928} S.C. CJ.) 5. -SCOT. 


write certain words dictated to him, & | 
when accused Is the witness an effect 
of such writing may bo that a Ictter, 
otherwise ttproved, is admitted in 
evidence ueuinst him.--R. oo. Wier: 
TAKER, [1924] 3 I. I. - 63; 2 
W. WOR. 706; 42 Can. Crim. Cas. 162. 
-—-CAN. 


ieee Breach of rity bye-law. | 
_f,! ev. Harr (1891), 20 O. RR. 6L1.--- 
CAN. 
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Cases 4771a—4826b. EINGLISH AND EMrire Digest SUPPLEMENT. 


{1931]1 K. B.117; 100 L. J. K. B. 62; 144 
L. T. 126; 95 J. P.2; 29 L. G. BR. 613 29 
Cox, C.C.183; 47T. L. R.10; 74 Sol. Jo. 735 ; 
22 Cr. App. Rep. 87, C. C. A. 


4800. Add. Annolution :—Distd. lt. v. Lapworth, 


(1931] 1 K. B. 117. 


4816a. 
ante. 





4818. Add. Annotations :—Consd. R. v. Bailey, 
(1924] 2 K. B. 300. Refd. R. v. Southern 


(1929), 142 L. T. 383. 
4819. Add. Annotation :—Refd. 
(1929), 142 L. T. 383. 
4822, Add. Annotation :—Refd. 
(1929), 142 L. T. 383. 


4823a. ere: ee -~—--—,}—H. Vv. 
31656f, ante. 
——,|—R. v. 





4a. ania area 
136 L. T. Jo. 
4826a. —— 
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PART XII. SECT. 12, SUB-SECT. 3.— 


sj On the trial of a 
person charged with an offcnee other 
than one within tho classes of offences 
excepted by sub-sect. eu of sect. 4 of 
Canada Evidence Act from the opera- 
tion of sub-sect. (1) thereof, neither the 
accused nor the husband or wife, us the 
C4HO Inny be, of the accused is compe- 
tent to give evidence on behalf of the 
prosecution ; but cither the ac -ased 
or the husband or wife of tho accused 
may, but semble the husband or wife 
is not compellable, give evidence on 
behalf of the defence ; provided, how- 
ever, that in no case gshall the hushand 
or wife be compellable to disclose any 
coufinunication made to him or her by 
his or hor spouse during thetr marriage. 
R. vo. ARNESON, {19507 3 W. W. 2. 
1693; 44 Can. C. CL 330.---CAN, 

0h. Children Act, 1908 (ce. 67)— 
Whether compelent---Offence involving 
bodily injury.|--A nian was tried upon 
a charge of using certain Jowd, indecent 
& libidinous practices towards a girl 
aged six :-—Meld; an offence tnvolving 
bodily Injury to tho child within the 
above Act, although no actual eh feta 
hurt had been dono to her, & the wifc 
of accused could under that Act & 
Criminal Evidence Act, 1898, be called 
®&.oxamined by the Crown as a witposs. 
H.M. ApvocaTs v. Lick, [1923] 8. C. 
(J.) 1.-—SCOT. *- 

e ii, —— ——.}+—-A man was 
tricd upon indictmont for striking at, 
& attempting to cut with a razor, a 
child red. ss six weeks :—Held: an 
offence involving bodily injury to the 
_ehild within tho above Act, although 

the child had not been physically 
injured or actually touched, & the wife 
of accused could be called & examined 
by the Crown as 8 witnoss.—H.M. 
Or eaar v. MAcPHrik, [1926] S.C. (J.) 





i. aaa caress 





ee 


———— 





PART XII. SECT. 12, SUB-SECT. 4.—-B. 


4816 1. ddmisaibility under Children 
Act, 1908 (ce. 67), 8. 30-—Conditions of 
reception,)~—Held: the purpose of 
sect. 30 of Childron Act, 1908, was to 
enable a child “ of tender years,” age 
not défined by the statute, who does 
not, fm the opinion of the ct., under- 
stand the nature of an oath, to give 
evidence not upon oath if, in the 
pH anh of the ct., the child has suffi- 

ent intelligence to justify the re- 
ception of the evidence & understands 
the duty of speaking the truth. The 
seat. did not alter the provious law as 
to the reception of the evidence of 
children on oath, which was & is a 
queation, not of age, but of the tntelli- 
renee & actual mental capacity of the 


——-.}—R. v. SouTHERN, No. 3156f, 


R. v. 
R. »v. 
SoOuTHERN, 


STEVENS (1913), 
442; 9 Cr. App. Rep. 132. 


——.}—-Appct. was convicted 


FP 91 a of 6 RN cE eS eR 


of unlawful carnal knowledge of a girl under 
thirteen, & was sentenced to three years’ 
penal servitude. 
eight & a half years, 
under the above sect., proviso (a) of which 
renders nec 
evidence ‘‘ by some other material evidence 
in support thereof implicating the accused.’’ 
The only corroboration of the child’s testi- 
mony was the evidence of an older girl to 
whom she stated her version of what bad 


e@ Was 


The girl, whose 
imony 


ve unsworn 


corroboration of such 


occurred immediately after the alleged offence 


Southern 


had taken place :—-Held: 


corroboration 


must not only connect, or tend to connect, 


Southern 


the accused with the crime, but must come 


from an independent quarter, & the evidence 


No. 


4826b. —-— 





child witness, his sense & reason of the 
danger & impiety of falsehood. 
Strictly speaking, the objection to the 
reception of thy child’s evidence on 
oath should be taken, & the witness 
interrogated by the ct., on the vraie 
dire, but the practice became estab- 
lished that the objection might be 
taken on facts clicited, after the person 
was sworn as witness, during the direct 
exatnination or even during the cross- 
examination, &, if it prevailed, the 
judge would strike out the evidence & 
withdraw it from the Jury.--—A.-G. v. 
O'SULLIVAN, {1930} J. It. 552.-- IR. 


ai. —-- Criminal Code, 8. 1003.|— 
R. vu. GemMMitL (1924), 43 Can. Crim. 
Cas. 360.— CAN. 

{ i. ——-.] — Prisoner was 
indicted for an indccent assault on a 
girl under thirteen. At the trial there 
was admitted the unsworn. testimony 
of the child alloged to have boen 
assaulted & of two other children of 
tender years, & tho evidence of the 
mother of the girl that she had asked 
the child what she was crying about 
& that the child’s reply was a complaint 
of prisoner’s conduct to her ;—~i/eld : 
(1) the unsworn testimony of a child 
of tender years could not be corro- 
borated by the unsworn testimony of 
any number of such children; (2) the 
answers of the girl to her mother's 
questions were uot evidence of the 
facts complained of, & could not con- 
stitute corroboration of those facts.— 
It. vo. Corny, (1926) N. 208.—IR. 

f li, ——- —---.]--A pane) was tried 
bofore a sheriff & jury upon an indict- 
ment which set, forth certain lewd, 
indocent & libidinuus practices towards 
a boy six years of age. The boy gave 
evidence in support of the charge, & 
his father & mother deponed to the 





eceeaene: pee a agtigee nts Samm te ee de ee a SRNR a He 


meron one anne eemeee. pn a a a rezt 


condition of his person & clothing | 


shortly after the hence &, also, tothe : 


statements which he had made to them 
de recenti. The sheriff charged the 
jury that the evidence was sufficient 
pn law to entitle them to convict, & 
the panel was convicted. On appeal : 
—Held: the boy’s evidence was 
sufficiently corroborated in law by the 
evidence of his parents, & evidence of 
statements made by a victim de recenti 
afforded corroboration of that victim’s 
evidence.—M‘LENNAN wv. H.M. Apvo- 


ni. S. P. R. v. Lasonn, [1926] 1 
D. L. R. 826: 45 Can. Crim. Cas. 200 ; 
58 oO. L. R. 264.—CAN. 
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ri. .J——-The question whether 
a witnees is an accomplice 
fact for the jury, after the 
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judge has 


is one of 


of the older girl originated from prosecutrix 
herself.—R. v. Evans (1924), 88 J. P. 196; 
18 Cr. App. Rep. 123, C. C. A. 





-]|—Corroboration of the 


unsworn evidence of a child must be 


Oe ee cet a Oe Sm ee ee 





instructed them as to what constitutes 
an accomplice & has decided that thero 
is evidence from which the jury can 
reasonably infer that the witness 
comes within that category.—R. v. 
GALLAGHKER, [1924] 4 D. L. R. 1059; 
3 Ww. W. R. 357.—-CAN. 


4828 iia. S. P. R. v. RopGErRs (Ont.), 
[1926] 4 D. I. R. 609; 46 Can. Crim. 
Cas. 372.—OAN, 

4828 iib. S. P. R. v. BANDEL (Ont.) 
(1927). 47 Can. Crim. Cas. 266.—CAN. 

4828 xvi. J- R. v. Toamy, R. 
vy. KINNEY, R. v. McKINLEY (N. B.) 
(1929), 52 Can. Crim. Cas, 321.—CAN. 


4828. xvii. ~J- Wt. (LESLEY) wv. 
MOREL, [1931] 1 W. W. BR. 209.-—-CAN. 
: 4828 xviii. ——----.— fh. v. TOMMY, 
tt. vw. KINNEY, RR. v. MCKINLEY, 
11930) 1 D. L. R. 973; 52 Can. C. C. 
aa appeal, (1931) 3 D. L. R. 668. 





ee 


xix, —-—-.}}—VIGEANT wv. K., 


4828 : 
{1931} 3 D. L. R. 512.—CAN., 


6 i. Person giving brile.J—A. & B. 
were charged witb conspiring to obtain 
money from C. by unlawful means. 
The Crown case was that prisoners had 
conspired to obtain, & had obtained, 
a large sum of money from C. as a 
bribe to refrain from taking criminal 
pee agaiust C. or his daughter, 

oth of whom guve evidence for the 
Crown. Accused denied having asked 
for or reccived any money :—-Held;: C., 
was not an accomplice.— R. v. OLHOLM 
& McCPHERSON, [1925] V. L. TR. 377; 
47 ALT. UT. 10; 31 Argus L. R, 228.— 
AUS. 

so. Person implicated in crime— 
Whether as principal or accessory.|—-A 
person implicated, either as principal 
or as accessory in the crime under 
investigation, is an ‘‘ accomplice ’”’ 
within the rule.—A.-G. v, LINEHAN, 
{1929} 1. WW. 19.—IR. 


sp. J’erson cognisant nf act of accused.) 
—A witneas, whose evidence had been 
admitted as corroborating a girl, was 
shown to have known of the act of 
accused & to have him to 
procure certain drugs to be used to 
ring about a miscarriage, but there 
was no evidence to show he knew of 
the girl’s age :—Held: there was no 
evidence to show that the witness was 
an accomplice & the judge was a 
in not ting the jury that 
evidence was not corroborative.—R. 
v. PT ia ar (1927) S. A. 8. BR. 287. 
; #4. _ubengy pat edibarp to apa 
o perform ¢ operation. . & 
2S nOwlaw {1931} 2 D. L. R. 65.— 


‘‘ material evidence implicating accused.”’- 
R. v. STANLEY (1927), 20 Cr. App. Rep. 68, 


0. 0. A. 
4878a. epeaaeas 








133 L. T. 736. 


4900. Add. Annotation :—Consd. Rk. 


(1925), 183 L. T. 736. 


4902. Add. Annotations :——Consd. 


(1925), 1383 L. T. 736. 
Statham, [1929] P. 131. 


4934. Add. Annotations :—Apld. R. 
(1924), 88 J. P. 196; KR. v. Beebe (1925), 183 
L. T. 736. Consd. Statham v. Statham, [1929} 


Ross (1924), 18 Cr. App. Rep. 141; 


.v. SmirH, No. 6066a, post. 
4891. Add. Annotation :—Refd. R. v. Beebe (1925), 


Refd. Statham v1. 


Vol. XIV.—Criminal Law. 


— ! 4942. Add. Annotations :—Distd. RB. v. 
1 K. B. 99. Consd. 
Statham, [1929] P. 131. 


(1) It is an insufficient direction 
to the jury that material witnesses may be 
accomplices ; 
is found, there ought not to be a conviction 
unless there is corroboration. 

(2) The silence of the accused, on being 
charged, is not a matter to be left to the 


[1929] 


4943a. --——-.]--- 


v. Beebe 


me ee eee 


R. wv. Beebe 


jur 


v. Evans 


R. v. 


y: 

(3) Where similar offences are 
on different dates the greatest care must be 
taken in charging the jury 
concerning one date should not be used as 
corroboration of that concerning another.— 
Ri. v. CHARAVANMUTTU (1930), 22 Cr. App. 


Whitehead, 
Statham vv. 


it must be added that if this 


indicted 
that evidence 


4972a. ——.]—R. v. Surtit, No. 6066a, posé. 


P. 181. Apld. R. Charavanmuttu (19380). : 
22 Cr. App Rep. L. Consd. R. v. Davies | Rep. 1, C. CG. A. 
(1930), 22 Cr. App. Rep. 33. Refd. R. vw. | 

| 

| 


Harris, [1927] 2 K. B. 587. 


4972b. —-—.]—R. v. BEBE, No. 6066b, post. 


Part Xlll—Punishment and Prevention of Crime. 


4974a. —-—.}—F.. wv. JONES, 


4974b. 
Rep. mi Oo. cs Ae 





PART XII. SECT. 13, SUB-SECT. 4.—A. 


sr. Whether evidence corroborates— 
Functions of judge & jury.|—lt is a 
reliminary quostion of law for the 
judge to determine whether there is 
any evidence that does corroborate 
the story of the approver, so far as the 
complicity of the accused is concerned. 
The judge must nut tell the jury that 
such or such witness docs in fact 
corroborate the aaa That is 
the function of the & depends 
upon whether ay be love the witness 
or not Bt toad a ITOHAN CHAKAVARTY 
. (1928), I. L. R. 56 Cale, 150.-- 





PART XII. SECT. 13, SUB-SECT. 4.—B. 


4891 xi.—---.]—--H. v. DAVIDSON 
Gus. 44 Con. ‘Crim. Cus. 3L1.---CAN. 


4891 xii. — -—.]—After trial before 
a judge & jury, deft. was convicted 
of the offence of stealing cattle. The 
cattle were in fuct stolen—the defence 
was that deft. was not the thief. The 
only evidence against deft. was the 
testimony of an accomplice, one L. ; 
& the trial judge, in charging the jury, 
told them that if they agreed that there 
was no evidence, but that of an 
accomplice, it was not safe to convict 
upon that. but if they were mtisfied 
thay might convict :—Held: the jury 
were Dae Meet directed.— KH. v. SKELLY, 
(1928) 619; 49 Can. Crim. 
Cas. 179; 61 a L. R. 497.—CAN. 


4904 lia. S. P. R. v. RODGERS (Unt.), 
11926) 4 D. L. R. 609; 46 Can. Crim. 
ae ne pepe 

oS ame SwiTzeR 
cont.) .) (1925), 45 Can. Crim. Cas. 377 


4904 xiii, ——.]—A charge cannot 
be said to be established merely on the 
unsuported testimony of an accomplice. 
—R. v. SATISH CHANDRA SINGHA (1927), 
I. L. R. 54 Calc. 721.—IND. 


4004 xiv. .}—Held : it is not a 
rule of law that the evidence of an 
accomplice must be Goer Duna but 
it is the general practice to require 
corroboration.—COULTEK & TREFFENXE 
7. BR. (1926), 29 W. A. L. R. 40.—AUS. 

4904 xv. -.}—The rule that it is 
dangerous to convict on the uncor- 
roborated evidence of an accomplice 


a R. iv. 








R. v. PooLg, ht. v. 
TeRRY (1924), 18 Cr. App. Rep. 185, C. C. A. 


| 








4974c. --—.J—TR.r. Bodas (1910), 6 Cr. App. Rep. 
74, OU. O. A. 
-——R. v. WriaHT (1925), 19 Cr. App. | 4994a. 





.]-- The mere fact that a 


man has pect convict. nee Rae pines is Bnobt in 


eeoliad' in aaeanln on sence a con- 
7 ction for unlawfully purchasing froin 
the Govt. Liyguor Board a= greater 
quantity of liquor than is allowed ” 
be purchased on-any one day.—-R. 
BALE, [1928] 2 D. L. R. 329; [1928] 
1W. W. Rh. 657; 49 Can. Crim. Cas. 
292; ?2 Sask. L. BR. 293.~-CAN, 

4404 xvi. -—--.]--Lt. vu. MILLIGAN 
sere ($999), 52 Can. Crim. Cas. 400. 


— 


PART XII. SECT. 13, SUB-SECT. 4.—C. 


gi. —-——.}—tioneral hostility to the 
vicuitn cannot be considered to be 
corroboration of a direct statement 
connecting accused with a particular 
crime. Correboration must point to 
the identification of the person charged 
with the particular act. with which the 
direct evidence connects him.—-It. v. 
KabLwa (1026), I. L. Tk. 48 All. 400.--- 


PART XII. SECT. 13, SUB-SECT, 4.—-E. 


4960 viii. —--.)}—Whore the evi- 
dence of an accomplice has not beon 
corroborated, & the charge to the jury 
merely tolls them that if they believe 
the accomplice they should convict 
aceused, the jury [s not properly 
directed : &, where lt is impossible to 
say that if properly directed they must 
inevitably have come to the same 
the conviction must. be 

STASIUK (Sask.), 
Ik. 811; (i926) 3 
{6 Can. Crim. Cas, 


conclusion, 
quaghed.-—R. _v. 
dD. tL. 


{126} 4 
tea: 


w. W. Rk. 
129.—OAN. 
4960 ix. .) --In charging the 
jury the trial’ judge safd: ‘* Unless 
you are convin beyond any real 
Aaabt that the girl Lua given testimony 
which {s true in the material particulars, 
namely : the date & place of connection 
with the accused, then the accused 1s 
entitled to your ‘verdict. But if you 
are so convinced, then, of course, it 
will be your duty to declare your 
verdict aecordingly.”? //ledd: as there 
was corroborative evidence, this direc- 
tion, together with other parts of the 
summing up, was sufficient.—R. ev. 
KENNEWELL, *(1927) &. A. S. KR. 287.— 


AUS. 
b i. -F-R. ¢ 
No. 6064 vil, post.— — CAN. 
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. GALLAGHER, : 
| 


| 
| 
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: 
, 


ne ee Jo A Women Was 

with the murder of the 
WNerithnate child of hor granddaughter. 
Tho case against her rested entirely 
on the evidence of her granddaughter, 
& this cvidunce, as rogurds the main 
facts, was prac: ‘ticully wholly  un- 
corroborated. ‘his evidence went to 
show that the granddaughter was 
fmplicated in the crime. ‘The woman 
was convicted & sontenced to death :--— 
Held; the rule requiring corroboration 
Q the evidence of an accomplice applied 
the facts of the caso, & the jury 
should have been warned as to the 
danger of acting upon the = grand- 
dJanghteor’s ovidance alone without. 
corrobporntion. Accordingly the con- 
viction was reversed, & a re-trlal ordered 
under Courts of Justice Act, 1928, 4. 6. 
-~A.-G. vu. LINTHAN, (1929) [T Ro 19. -- 


shee 


stn “ Rd rg. 
trial juc 


Kxtent of corroboration 
}--It is not sufficient for a 
fe to explain to wo jury that, 
where witnesses aro accomplices, they 
inust be corroborated in some material 
particular before it is sufe for a jury to 
convict. He must go further & explain 
that the evidence should confirm in 
some material particular not only the 
evidence that the crime has been com- 
roitted but, also, that the prisoner com- 
mitted Ee he v. GLOVER (1928), 28 





8.1. N.S. W. 482; 45 N.S. W.W.N. 
148. “AUS, 
oi. ~--~—,J—Where the judgo 


called the atte ntlon of the jury to the 
rule as to the danger of convicting on 
the uncorroborated testimony of an 
accomplice, at the same tine pointing 
out that it was within thelr province 
to do 80 :--~/leld : the conviction should 
be affirmed.—R. v. Snemir, (1925] 2 
b. L. R. 1004; 44 Can. Grim. Cas. 
19; 58 N. 8. R. 116.--CAN, 


also, CAKCA ut Part XIV, Sect. 7, 
7,3 B, post. 


PART XIII. SECT, 1, SUB-SECT. 1. 

p i. ~ HR. v. pny (10261 1 

w W. R. 888 : 45 Can. Crim. Casa. 226 5 
20 Sask. L RR. 512.—CAN, 

4991 i. Sentence must be proportionate 

-Previous 


pr 
0 ence-~ 
i ea {1927} 3 


See, 
S| ub-nsect. 


to offence—Z nnd 
am tons.)-—-R. v. 
. W. RR. 432.—CAN. 


= i 


» 


Cases 4994a-—5046c. 


itself sufficient reason for passing a heavy 
sentence on him for an offence which is 
trivial in itself.—R. v. TayLor (1924), 18 
Cr. App. Rep. 143, C. C. A. 


4994b. -}—The fact that a prisoner 
has committed some serious offences is no 
reason for givingy him a sentence of penal 
servitude for such an offence as breaking into 
a railway station booking-olfice & stealing 
some cigarettes & bottles of horse medicine. 
—R. v. Prick (1924), 18 Cr. App. Rep. 138, 
C.C. A, 

4994c. .}— Prisoner obtained 
various small sums of money from a tobac- 
conist by falsely representing that he had 
obtained certain appointments, & was sen- 
tenced to three years’ penal servitude. He 
had a bad record both in South Africa & in 
Jingland :—Held: in considering whether 
the sentence was proper the ct. had to beware 
of treating an offenct as serious in itself 
because it had been committed by a man 
who previously had committed a scries of 
offences, & the sentence should be reduced 
to eighteen months’ imprisonment with hard 
Jabour.— It. v. DURAND (1924), 18 Cr. App. 
Rep. 137, C. C. A. 


4994d. J—R. v. Waris (alias 

RUSSELL) (1925), 19 Cr. App. Rep. 35, C. C. A. 

4994e. ——.}+—R. v. DENT (1925), 19 
Cr. App. Rep. 18, C. C. A. 

4904f, —~—— ——.J—1°. v. GuUMBS (1926), 19 
Cr. App. Rep. 74, ©. C. A. 

4094¢. -——— ——-.}—-In imposing sentence 
on persons often previously convicted, regard 
must be had to the gravity of the offence in 
question.—R. ». D’Arcy (1926), 19 Cr. App. 
Rep, 22, ©. C. A. 
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4994h. —-—— -~—— o|-—R. v. CHARLES (1927), 
20 Cr. App. Rep. 129, C. C. A. 
4994j. —---- ——- -—-.]—The mere fact that a 


prisoner has becn previously convicted is not 
necessarily a ground for inflicting a severe 
sentence for dishonestly obtaining goods of 
small value.—-R. v. WOODWARD (1929), 21 
Cr. App. Rep. 187, C. C. A. 

4994k. ——— ———.J—-R. v. Smiru (1929), 21 
Cr. App. Rep. 188, C. C. A. 








49941, --~-.----—~--——-.]—H. v Ni (1930), 
22 Cr, App. Rep. 78, CO. CO. A, 
4994m, - ---- mae Re. a DWARDS (1930), 


22 Cr. App. “Rep. 79, C. C. 

4994n. = “| Sentence mitigated, de- 
spite a very bad ‘“ record,’’ In view of the 
trifling nature of the offence.—R. v. JONES 
(1931), 28 Cr. App. Rep. 69, C. C. A. 

4998a. -——— .]}—Sentence reduced, in view 





of the small value of the property stolen & 


of prisoner’s youth.—R. v. RoatTH (1927), 20 
Cr. UES APD: meee 88: C. Rae 





erty Lamar ees. a ee ee 


at. Power of judge to hear evidence of 
SW paige lo decide on pro sentence 
Beth 58 mea of guilty—Must avoid 
tion of € gravaling circum- 

slances likely to nge character of 
ence charged. IR. v. WHEPDALE 

( Sask.), [1927] 3 W. W. R. 704; 49 
» Orim. Cas. 62.—CAN. 111.—CAN. 


six montha’ 


773 ) of the Criminal Code, 
charge of attempted theft, where the 
sum attempted to be stolen exceeds 
$200, the accused is Liable on con- 
viction to a sentence of two years and 

imprisonment.—R. tv. 
BLACKMAN & SMITH, [1931] 2 W. W. IR. 


ENGLISH AND Empire Diarest SupPLEMENT. 





4998b. ———.]—Sentence reduced, in view of 
the small value of the property stolen, 
notwithstanding previous convictions.—R. v. 
Watson (1927), 20 Cr. App. Rep. 119 
C. C. A. 

4998c. oe reduced, in view of 
the smal) value of the property obtained by 
false pretences & of prisoner’s youth, nee 
withstanding previous convictions.—R. 








rei as (1928), 20 Or. App. Tep. 182, 
5003a. —— |—R. v. pen (1929), 21 Cr. 





App. Rep. 156, C. C. A 


5003b. o)--R. v. Tea 
App. Rep. 15, O.C.A 


5012a. Offence under Criminal Law Amendment 
Act, 1922 (c. 56), s. 2—Acquittal on major 
charge-—Conviction on minor a 
ct. declines to lay down a general rule con- 
cerning sentence in cases under above sect. 
where deft. is acquitted of the major charges 
therein referred to but convicted of a minor 
charge.—R. v. KEEcH (1929), 21 Cr. App. Rep. 
125, C. C. A. 

despanon: :—Refd. IR. v. Blackman (1929), 21 Cr. App. Rep. 


5012b. .J—R. v. BLACKMAN (1929), 
21 Cr. App. Rep. 132, C. C. A. 

5014a. Evasion of military service.]—-The ct. will 
usually treat offences committed to ee 
military service as ordinary crimes 


22 Cr. 


ARNE (1980), 





ere 








CHISWELL (1930), 22 Cr. App. ‘Rep. 67, 
Cc. 0. A. 
5018a. ------ Hrs v. DEALER (1929), 21 Cr. App. 


Rep. 165, ( me OF 


5024a. J—R. v. POWELL 
Cr. App. Rep. 67, C. C. A. 


5024b. |—R. v. ATKINSON (1929), 21 
Jr. App. Rep. 111, C. C. A. 


5028a. —--— Prisoners jointly accused.] — There 
should be discrimination between the 
sentences of persons jointly accused, in view 
of their previous records & ages, & account 
should be taken of the period of detention 
before trial.—H. v. ANDREWS (1927), 20 Cr. 
App. Rep. 37, C. CO. A. 

5036a. S. P. KR. v. MOLDON (1926), 19 Cr. App. 
Rep. 116, C. C. A. 


5039a. -}~Previous convictions of a 
Deeove r on trial must be strictly proved.—K. 
TURNER (10924), 18 Cr. App. Rep. 161, 

A 


C. 
Annotation —-Refd. R. ve. O*More (1926), 19 Cr. App. Rep. 175. 
5046a. -———, ]--]d. v. DRIVER (1926), 19 Cr. 
App. Rep. 86, C. C. A. s 
5046b. ——~ .|—R. ue nee (1928), 21 Cr. 
App. Rep. 47, C. C. A 
ab | -R. ov. DOBSON 
EL saPPe Rep. eee C.C. A. 








(1928), 21 




















Se ee (1930), 22 


1927. While sect. 242 declares what 
shall generally be the sontence through- 
out Canada, sect. 46 enacts an exception 
applicable "to Ontario in the circum- 
ktunces therein mentioned. —- R. v. 
OLDAKER, [1930] 1 D. L. R. 648; 52 
Can. C. C. 318; 64 O. L. R. 564.—-CAN. 





of a 


gael x1. SECT. 1, SUB-SECT. 2. 


ry.J—Rh. v. Z1zU NaTANSON 
(No.3 3 ue Dy At (1a7)'2 W. W. R. 154; 
n. Crim —CAN. 


SX. ile ee a On a trial by a 
magistrate, by consent under sect. 


. Effect of Prisons &> Reformatories 
Ac oe "1927, 8. 46.}—A person convicted 
in Ontario of Revita darts of his wife, 
under a. 242 of the Crimninal Code, may 
be lawfully eaaaed to the term of 
imprisonment. mentioned in sect. =: of 


‘Prisons & Reformatories Act, R.S.C., 


28 


PART XIII. SECT. 2, SUB-SECT. 1.—A. 
5028 ii. ——.}—-N.. e. Naa Ba SHERIN 
(1928), I. L. R. 6 Ran. 391.— IND. 


5086 i. Previous acgquittals must not 
influence adversely.}—R. v. JOHNSON 
(1925), 44 Can. Crim. Cas. 319.—CAN. 


Vol. XIV.—Criminal Law. Cases 5046d—5129a. . 











salar ae ae R. v. " ESTGATE (1931), 28 Cr! leave to appeal against his sentence :—Held : 
pp. Rep. 15. ©. C. | as it was difficult to see what other cases had 
5046e. -——-- ~~~. tT ” “Bray (1931), 28 Cr: been taken into consideration by the ct. of 
App. Rep. 30, ©. CG. A, coaster eelons in passing sentence on appet. : 
5049a. oe ris it wou e convenicnt if in such a case the 
man, had mais a real Bo ner a YounK | police would file at the ct. of trial a list 
character & to get continuous work :—ITeld : | showing (a) the places where the other 
(1) a sentence to penal servitude was not | offences had been committed ; (6) the dates 
necessary, & prisoner’s sentence of five years’ | & (c) the nature of such offences; (d) if 
penal servitude might suitably be reduced to | possible, whether or not warrants had been 


issued in respect of such offences.--R. v, 

labour. | Hicks (1924), 88 J. P. 68; 18 Cr. App. Rep. 
(2) The term of first sentence to penal HW, O.C. A. 

eervitude must depend on the circumstances : | 5092b. Other court should be informed before 

there is no general rule that it is three years. | sentence passed.}—R. v. TAYLOR, No. 5314a, 


‘twenty-one months’ imprisonment with bard 


—R. v. TOWNSEND (1924), 18 Cr. App. Rep. | post, 

99, C. C. A. ; 5097a. a nema ee v. Pract: (1925), 19 
5049b. ——— ——-.]—R. v. BouRNE, It. v. Cote. | Cr. App. Rep. 58, ©, C. A. 

MAN (1925), 19 Cr. App. Rep. 17, C. CG. A. | 5089. Add. Annotation :- Refd. R. v. Peace (1925), 








5049c. —— |-—R. v. Trorr (1927), 20 Cr. 19 Cr. App. Rep. 58 | 

App. Rep. 120, CG. C. seer are of law ] - v. GIBSON (L980), 22 
5049d. ——- JR. v. " Brreiper (1927), 20: eis Rep. 18, C, © A. 

Cr. App. Rep. 126, C. C. A. idea --- Great provocation. | Roa CARS 


MICHAEL (1930), 22 Cr. App, Rep. 42,0. C. A. 
5111a. ---—.]--There is no rule of law or practice 
that a co-prisoner should receive a lighter 
sentence, in view of his giving evidence for 
the Crown.-—Rh. v. O'’ Dare, Davis & MortTON 
(1927), 20 Cr. App. Rep. 79, C. CG. A. 
5116a. Long Interval free from conviction.|.-— 


5049e. 





-———.|—R. v. Hinks (1927), 20 Cr. 
App. Rep. 187, C. C0. A. 

5040f. -.]—R. v. HILn (1928), 20 Cr. App. | 
Rep. 170, ©. C. A. 

5049¢. ——--.|—R, o ane (1928), 20 Cr, 
App. Rep. 171, C.¢ 





























5057a. w Sentence mitigated.—--R. vo. Hops0N (1927), 
INTER (1924), : oe er, 
el, aR (1024), 18 Cr. aXPP: wks as dag — 5116b. Inability to obtain work. in A ov. PoMPRer 
. Q (1931), 23 Ce. App. Rep. 3t, A, 


a long per diod of honest work. ms A Pour n 
(1926), 19 Cr. App. Rep. 90, C. C. 

5057c. --—--—.]—- Sentence aay in view | 
of an interval of three years’ hone st life.-- 
R. v. GuNrrip (1925), 19 Cr. App. accep. 45, 


5116c. Attempt to earn honest a 1 Sentence 
epee ed in view of a period of honest work. 
ow MARTIN (19515), 25 Cr App. Rep. 52, 
“C, A. 














: 
| 
of a long period of heneat wank: Te ge 2 20 Cr. App. Rep. 11, G. G. A. 
| 
| 
| 
| 
| 
| 
| 


OCA rte Jj--Applits. treated 7 as first 
ese offenders, & sentences reduced.—R.  v. 
5057d. ——-_ —---.]--R._v. ee (1926), 14) SEATON & FLANAGAN ( 1928), 20 Cr. App. Rep. 
Cr. App. Rep. 115, Ms C. 0. 0. A. 
5057e. ----— - -- .J- XR. Pearcy (1929), 21 Cr. ey —R.v.€ 1924). 18 Cr. App. Rep. 
App. Rep. 160, C. C. A. 162, C. i a Ti. v. COX )s rg a 
5057f. -o-oefe Sentence for “ outstanding | 5195p, oh q. v. , Jrennia LE (1926), 19 Cr. App. 
charges ” should not ignore a long period Rep. $9, c. . 
Without conviction.—R. v. Green (1980), 22 ! a 0 
Cr. App. Rep. 04, CG. C. A. ct itep. ate “ite Wan (1926). 10 Cr. App. 
B08TE. me ed Ree Hoe (1981). 23 Cr | s4osq, ——..}—Sentence reduced, although the 


App. Rep. | 28, C. C. A case Was se rious, in view of the fact that it 











| 

5057h. - -— - -|- Rev. Senoriueny (131). 22 | was prisoner's first offence, & on acount 

Cr. App. Itep. 194, GL CLA, of her youth. Re. v. Cuick (1925), 19 Cr. 
S057j. ---—— - -eJ R. WILLIAMS (1931). 25 | App. Rep, 57, C. C. A. 

Cr. App. Rep. 108, ©, CO. X. | 5125e. -.- .J- Rew. Greenwoup (1020), 21) Cr. 
5065. Add. Citations :—-130 L. T. 3193; 27 Cox, App. Rep. 186, CG. CL. A, 

C. C. 576. 5125f. ---- .}- Re ov. Woon (1930), 22 Cr. App. 
5065a, ———.]—-R. v. ANDREWS, No. 5028a, ante. ! Rep. 53, C.C. A. 
ee sie mace : ao eee ee oo ria mm (1950), 22 Cr. App. 

a. ——, . v. | ; deen spaces ae eae ee 

DERS, alias WALLACE), No. 1918a, ante. | ae es kG A. ae en (1931), 22 Cr. App. 
5092a. Duty of police to supply list of charges.] i , 5125). — yk. Was: QIN. He. Cae 


—Appcet. had been convicted at quarter ae Ae pees aA ; 
aay a of larceny & had been sentenced to eee Lyep. (1931), 23 Cr. App. Rep. 10, 
five years’ penal servitude. Offences which | | : pie ae 

he a nuted & which were other than those | §125k. “|-- It. v. Winson (1081), 23 Cr. App. 
charged against him’ in the indictment. were | Rep. 104, C.C. A. Bien, ae 
taken into A consideration by the ct. of quarter | 5129a. -— - ———-.]- Rt. v. HormeEs (1931), 23 Cr. 


sessions in passing ae OLeDee: He BPpiee ue Apne} Ite Pe 46, CG. GL A 








CO nape mere neat new et 
soe 


ic f youth.--H. ©. Horpkr & 6142 ili. S. -—- RR. ow. THaMivron 
PART XIII, SECT. 2, SUB-SECT. 5.—C. in view of onthe ST N.S. OR. 438. - la (1925), 58 N.S. BR. 46.--CAN,. 
if 


6142 ii. ———.}+-Sentence mitigated | CAN. 


ert ees rie = eter renee Giessen ne ery 


Cases 5148a—5217D. 
5148a. -]— Sentence mitigated in view of 


youth, R. v. Harpy a EMMETT) (1925), 
18 Cr. App Rep. 168, C. C. A. 


5148b. —--—.J—R. v. Cuicr, No. 5125d, anie. 


5148c. —_—.]— Sentence mitigated in view of 
youth, notwithstanding prisoner had been 
detained in a Borstal institution & had also 
served a sentence of three months’ imprison- 
ment with hard labour.—R. v. LEATHERLAND 
(1926), T9 Cr. App. Rep. 85, C. O. A. 

5148d. -+—-R. v. GETHING (1926), 19 Or. App. 
Rep. 112, 0. C. A 























5148e. o}—R. v. GreENwoop (1929), 21 Cr. 
App. Rep. 186, C. C. A. 

5148f. —---.}--R. v. Cook (1931), 23 Cr. App. Rep. 
47, C. GC. A. 

5148g. -.----.]/—It. ». HUGHES & ADAMS (1930), 22 
Cr. App. Rep. 145, OC. C. A. 

5148h, —----.]-—R. v. eee (1931), 22 Cr. App. 
Rep. 191,0, C, 

5148]. —--- .}-—-R. v. ee (1931), 22 Cr. App. 
Rep. 177, C. C. A. 

5148k. —-—-.]—R. v. Marr (1931), 23 Cr. App. 
Rep, 45, C. C. A. ; 

5148). ——-.J---R. v. HAYwoop (1931), 22 Cr. App. 
Rep. 198, C. C. A. : 

5148m. —}-R. i. Brown (1931), 23 Cr. App. 
Rep. 38, C1. C. A 

5155a. 1R.. v. . HURRELL (1928), 19 Cr. App. 
Rep. 89, 0. C. A. 

5156a. aa is post office offence.}— 


Where a postman had altered the time on 
a letter in order to make it appear to have 
been sent before the result of a competition 
for which he had entered :—-Held: asentence 
of three years’ penal servitude was too severe, 
as the offence was not a post office offence 
in the ordinary sense.—Nht. v. TANNER (1910), 
6 Cr. App. Kep. 62, C. C. A. 

5170a. Failure to make restitution—-After post- 

ponement.]—'The ct. does not approve of a 
sentenco being increased because, after a 
postponement, prisoner has failed to make 
fuller restitution.—R. v. PRITCHARD (1929), 
21 Cr. App. Rep. 152, 0. C. A. 

Add. Annotation :—Refd. R. v. Roberts & 
Morriss (1926), 134 L. 'T. 635. 
5174. Add. Annotation :~-Refd. Rh. 

Morriss (1026), 134 L. T. 635. 
5175. Add. Annotation :—Refd. R. 
Morriss (1026), 134 L. T. 635. 
§176a. --—-— .]/—There is no rule of law or of 
practice forbidding a sentence of simple 
impr isonment being given to follow a sentence 
of two years’ imprisonment with hard labour. 
-—-R. v. Rornerts & Morniss (1926), 134 
I. T. 685; 42 T. L. RR. 8733 28 Cox, C. C. 


| 5178. 
v. Roberts & 
v. Roberts & 





neers =: A SE RII NE St 


PART XIII. SECT. 3, SUB-SECT. 1. 


8182 i. Concurrent sentences-—-I'm- 
prisonment & penal tude. 

prisoner having been found guilty upon 
two charges, e ct. sentenced him to 
fiVe years’ penal servitude in respect 
of the first charge & to imprisonment 


tentiary Act, R. 
which 


— 


rovide tat. a term of imprison- 
ment shall, unless otherwise in 
the seutence, begin to run from the 
date of tho sentence, do not apply to 
sentences imposed under a provincial 
statute unless ane id mag statute 


Enausn ann Empme Dicest SurrLeMeEnrt. 


150; sub nom. R. v. Morriss, 90 J. P. 
42 T. L. R. 373; 70 Sol: Jo. 426; 
App. Rep. 75, C. C. A. 


For “in the case of consecutive sentences ”’ 
read ‘‘ in the case of concurrent sentences.”’ 


5184. Add. Annotation :—Refd. R. v. Fielder 
(1926), 185 L. T. 64. 


5190a. .|—The term of a sentence must 
recede the serving of a remanet.—R. 
ARVEY (1927), 20 Or. App. Rep. 37, C..C. A 


5190b. .—A remanet term cannot be 
served concurrently with a fresh sentence.— 
R. v. NAL. (1927), 20 Cr. App. Rep. 85, 
CO. C0. A. 

5194. Add. Annotation : 
(1929), 45 T. L. 


5194a. Not interrupted by period of special 
treatment pending appeal against another con- 
viction.}—In a proper case the ct. will order 
that the period of ‘‘ special treatment ’’ under 
Criminal Appeal Act, 1907 (c. 23), s. 14, of 
an appit. already serving a sentence shall not 
be added to that term.—R. v. Fox (1925), 
18 Cr. App. Rep. 192, C. C. A. 


84; 
19 Cr. 


5181. 














I tae Morriss v. Winter 











5194b. ——.}—R. v. HASLAM, No. 2839a, 
ante. 

5198a. —— No previous conviction.}— 
R. v. Emmorr (1928), 21 Cr. App. Rep. 42, 
C.C. A. 

5201a. —_ —-—.]—The ct. leans against a 


longer term of imprisonment with hard labour 
than two years.—R. v. Lone (1927), 20 Cr. 
App. Rep. 101, C. O. A. 


5208a. -|—The fact that a convicted 
prisoner has undergone terms of penal 
servitude does not of itself justify sentence 
to a further term; all the circumstances of 
the case must be considered, including the 
magnitude of the latest offence.—R. v. 
KNELIL (1926), 19 Cr. App. Rep. 169, C. C. A. 


5208b. ——— ---—— Second offence of different 
nature.|—A previous sentence penal 
servitude is not per se a ground for the 
infliction of penal servitude on a subsequent 
conviction, especially for an offence of a 
different nature.—R. v. Firr (1928), 21 Cr. 
App. Rep. 41, C. C. A. 


5211a. When to be awarded under Penal Servitude 
Act, 1926 (c. 58).J]—R. v. ASCOLL (1927), 20 
Or. "App. Rep. 156, C. C. A. 


5217. Add. Annotation :—Refd. R. v. Townsend 
(1924), 18 Cr. App Rep. 99. 


§217a. —— ----R. v. TOWNSEND, No. 5049a, 
ante 

















5217b. ——.]—There is no rule of law or 
practice that the term of a first sentence of 





. C., 1927 (c. 154), | D. L. R. 624; 49 Can. Crim. Cas, 191; 


ee S. R. 4'.1.-—CAN 
y. Of accused itted on ground o 
inantdl ——- Powers oF Lie utenant one 
nur. J—R. v. Gunman ( (N. 8.) (1927), 
47 Can. Crim. Cas. 148.—CAN. 





itself, either or indirectly, sz. Alternative ab ines 1a é 
for chiang, the bw rvapeob of the second | makes them * applicable At common | ‘eformator tie 2 aie 
ntly. HM. ApvocaTm?. CARBON, | Teokoned fom the time the. defendant Qupaicen (Ont abies), Re hie oe 
(192T] G. (J.) 70.—800T. is received into custody.— — A Cas, 318,— 
PART XIII, SECT. 8, SUB-GEOT. 8 reen & “1D. POON, [1980]. | PART XIIl. SECT. 3, SUB-SECT. 4. 
si. ~—— Sent imposed Can. C. GC. 359; 24 8. L. R. 58.— t.c-—- -- -. & con- 
ee Pe ee | eh cine ok name’ | es eee 
ons & Reformatorios Act : se on bail— 
‘time counts.)}—-Re Hoop, [1928] 1 | be whipped, &, not having stated the 


1927 (c. 163), & sect. 42 (2) of Pe mite 


30 


“pal esrvitnass is limited to three years.—R.v. 
IRE (1926), 19 Or. App. Rep. 174, 0. O. A. 
5238a. ——— Power of court to cail for expert 
| reporta.]—R. v. Hopss (1928), 


Rep. 14, 0. 0. A. 


5289a. When justified—Necessity {tor compliance 
e mere fact that accused is 
within the statutory limits of age does not 
justify a sentence to Borstal discipline; the 


with statute. }—Th 


other stat 
Crime Act, 1908 (c. 59), s 
fulfille 


—R, v. STENSON & WINTERBOTTOM 
(19380), 22 Cr. App. Rep. 18, C. C. A. 


~}+—Whether a young offender is 
‘of criminal habits & tendencies ”’ 
or in ‘ association with persons of bad | 
within Prevention of Crime Act, 
1908 (c. 59), s. 1 (1) (), is a question of fact in 
the evidence of | 
such facts must be clear & certain : trifling ; 5243a. 
offences or casual association with 
criminal are not sufficient to satisfy the | 
statute.—-R. v. CONNELL & IRVINE (1930), 
22 Cr. App. Rep. 102, C. O. A. 


——-. |-—R. v. GREENWOOD (1981), 23 


5289b. born emma 
a person ° 





character,” 


each case; but, semble: 





5239c. 
Cr. App. Rep. 55, C. O. A. 


52389d. ———- ———- oA number of offences com- 
mitted on the same day are not conclusive of 
‘criminal habits or tendencies ”’ 
might be if they had taken place at some 
intervals of time.—R. v. SrmwarrT (1931), 23 


Cr. App. Rep. 61, ©. C. A. 
52800. 








to a sentence 
institution.—R. v. 


5240. Add. Annotation :—Refd. R. v. Scoffii:, | 
[1930] 1 K. B. 741. 
5240a. -—-— Misstatement of age---Subsequent true 


statement & good conduct.—Sentence changed 
in favour of detention in Borstal.|—lt. 
CURRAN (1930), 22 Cr. App. Rep. 57, ©. C. A. 


a caret a DNR NEE TN Eine NIN 1 OOS Wes + eater negro mei A: A te 


number of times he was to be whipped, 
provided for this in the record of con- 
viction in prisoner’s absence :— Held: 
the sentence was not illegal.—R. v. 
Huenrs (1924), 35 B. C. R. 55.—-CAN. 
gi. Seduction offences.}—Theo 
maximum punishment under Criminat! 
Code, s. 213, istwo years, & whi lp ing is 
not authorised & cannot be added to 
the punishment wwe —R.  v. 
Himecn. ( ee) in 342; 42 





ereon 
AMB, 


ii. ——~ se ae st young 
sizteen.J}-—-MACKAY . 

{1923} S. C. (J.) 16.—8COT. 
6230 i, —— First offenders.J—Cir- 
cumstances in which :—Held: whip- 
ping should not be a ec on a a 

offender only twenty old.— 

WHREPDALE (Sask.), “987 - Ww. Ww. EB 
704; 49 Can. Crim. Cas —CAN. 


PART XIII. SECT. aes SUB-SECT. 5. 
h i. —— Power of court.|}-—-Ha.irax 

CORPN. v. BROWN ( 885), 18 N.S. RB. 

(6 R. & G.) 103.—CAN. 

bhi. ——— ——.]}-—-Where an offence is 

 ettragr slg by imprisonment, for more 
ae yeaa e er ae o a@ fine & 

omen defaul 
is roper.—R. ev. Enozarn eb C1843), 


43 Can. Cas, 1 
165; [1035] 1 W. W. k. 081 Foe AN. 

h tif. Jurtadict Supreme 
Court }—Applt. was “ned ‘in the 


utory conditions of Prevention of 


-]}—In certain circumstances the 
very nature of the offence of which a young 
offender is convicted may 
drawing the inference that he is of ‘* criminal 
habits or tendencies,” & accordingly arnenable 
of detention in 
WALDING (10215, 
L. T. 672 ; 22 Cr. App. Rep. 178, ©. ©, 4. 


justify a ct, in 


21 Ge. App. uarter 


victed at 


sig Avie 
‘er ae 


Vol XIV.—Criminal L Law. ‘Games ‘S817>—6288, - 


5240b. ——— Time for asce 
sentence, }—Where an accuse 

petty sessions 

sessions or assizes for sentence under 


age—Date of . 
person is con- 
& remitted to 


nal Justice Administration Act, 1914 


1 (1), must be 99 1. 


151; 
| 5241a, 


(1918), 1 





one 


§244a, 
5244b. 2 - 





quashed.—R. v. SMBE (1928), 2 
Rep. 192, C. C. A. 

--—-- Sentence manifestly excessive.}--R. 
‘v. GoRB (1929), 21 Cr. App. Rep. 175, C. CO. A. 
wong fe Hv. 


(c. 58), s. 10, as amended, the material time 
at which to ‘ascertain his age in connection 
with the power of the ct. to order 
tention in a Borstal institution is that when 
sentence is passed, not that oe his con- 
viction.—R. v. Scorrin, [19380] 1 K 
J. K. B. 521; 
Y. L. BR. 3113 74 Sol. Jo. 216; 28 Cox, ©. C, 
22 Cr. App. Rep. 27, C. C. A. 


—— Youth of prisoner.]—Detention in a 
Borstal institution substituted for a sentence 
of imprisonment with hard labour passed on 
a boy eters years of age.—THORPE’S OASE 
3 Cr. App. Rep. 176, 0. C. A. 


his de- 


. B. 741; 


148 L. T. 121; 46 


detention 
0 Or. App. 


.J--Sentence of 


THOMPBON (1981), 23 


Cr. App. Rep. 76, C. C. A. 


5244c. -..--- 
(1931), 2 


as they 52440 


ee ee 


5246a. 





a Borstal 
144 





5246b. 


V. 





ET a ae 


Supreme Ct. of the Northern bt algar se 
on an information charging him with 
maliciously publishing a Viatamatry 
libel, was convicted & was sentenced 
to ay a fine & directed to be imprisoned 
until the fine was paid :—Held: apart 
from statutory podistion the direction 
for imprisonment was lawfnl, & the 
direction was not made unlawful by 
Criminal Law Consulidation Act, 1876 
(S. A.), a8 365-367, for the enforce: 
ment of fines.— MCKINNON v. R. (1927 
0c. L. ft. 217.—AUS. 


m i. Fine not paid—Warrant 
oat acled on for fwe years. Linger ioe 





after flve years upheld. OL . MoNn- 
SHEIN (Man.) ped F D. “R. 964; 
(1927) 1 W. W. R101; 47 Ga Crim. 
i. Fine for violation of Criminal 
Code~-Jud nage ay pay _ ee Pe payment | to 
private i ENGLAND 


1925), 43 Can, nat * Cais 41; 19 
Sask. L. KR. 165; [1925] 1 W. Ww. It. 
gee ~CAN. 

Reduction of fine on appeal—- 
Effect of—On person by whom patd. | 
Bifest of . ape Ra an Peet) 
47 Can. Crim. Cas. 273.—--CAN, 
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r App. Rep. 77, C. C. A. 


pclae of others ~ Institute 
likely.|—--The ct. will not permit youths with 
very bad records, who are likely to corrupt 
others, to be sent to Borstal institutions.—R., 
vw. KNRALE (1981), 2% Cr. App, Rep, 73, C. 0. A. 


J--As w general rule, the term 


of detention in a Borstal institution should be 
three years.—--R. 
App. Rep. 44, Cc, 


v. Revi, (19256), 19 Cr. 


dy as 
J——Term of detention in a 


Borstal institution increased to the maximum 
in applt.’s own interest.— HR. v. Frier (1927), 
20 Cr. App. Rep. 30, C. C. A. 
5265. Add. Annotation :--Apld. HR. v. 
(1924), 18 Cr. App. Rep. 127. 
5258. Add. Annotation : —Folld. R. v. Dean (1924), 
18 Cr. App. Rep. 21. 


Baxter 





ee ee eee ree Ot rere oe rater 


liquor Aarti prohibited pou. “His 
house was well conducted, & this was 
his first offence. The magistrate 
having given deft. the benefit. of the 
above Act:—Held:; as there was 
ee in the evidence as to charactor 
to bring the case within sect. 1, & the 
offence was not «4 trivial one, & there 
wero no extenuating olreutnstances, 
the magistrate was not correct in law 
In giving deft. the heneft of the Act. 

foro a imnagistra deals with a 
case under the above Syren he should be 
satisfied that the case falis under one 
of the specific hoads of sect. 1, & should 
stata explicitly on which of the grounds 
he relies if he oxercisos the dixcretion 
conferred on him by the Aot.-—GILROY 
Vv. BRENNAN, {1926 i: hh. 4$2.—IK. 


o. ** an Segpyo sentence '’ —~ Mean- 
Or. J—The expression as used in 
Code, 8. 1081, does not Inean or 
tee that sontence must be passed & 
its operation then suspended; it 
means that no sentence will be passed 
unless & until the offender is Malled 
upon to appear & one ve dademont-<- 


Hirnscn, Helstai  iad hi. 342; 
Crim. 153.—CAN. 


42 Can. 
ad. Release on obation—No 
here an offender is 


to impose fine.j—: 
released on eaonetion under Criminal 


ee chedrth Code, @ s. 562 the imposition - 
—KaA BAKHSH v. 
a *1938), ae L. pee 10 . 122.— IND. 
19* 


Cases §981n—5312a. ENGLISH anp Emupree Dicust SUPPLEMENT. 


B261a. —— —— +, +—R. v. DEAN, No. 3165a, 

a e 

5269. Add. Annotation :—Refd. R. v. Hayward 
(1927), 187 L. T. 64. 


5282. Add. eda :—Consd. R. v. Norman, 
[1924] 2 K. B. 315. 
5288a. —— ——— Nothing must be stated to jury 


about charge until substantive offence dealt 
with.}—R. v. TYREMAN, No. 5359b, post. 
5285a. ——— ]—An allegation of being a 
habitual criminal ought to be tried. i v. 
Nasy (1927), 20 Cr. yen Rep. 1,0. C. A 
mr eee ‘~Folld. R. v. Rutt (1928), 20 Cr. App. Rep. 


6285b. ——- ——.]—R. v. Rurr (1928), 20 Cr. 
App. Rep. 186, C. 0. A. 

5288. Add. Annotation :—Folld. R. v. Lonsdale 
(1980), 47 T. L. R. 80. 


5289. Add. Annotation :—N.F. R. v. 
(1980), 47 T. L. BR. 80. 


5289a. ——— --—No two or more persons 
should be tried together on charges of being 
habitual criminals, even though they have 
been included in one indictment for the 
pe of trial for the crime of which they 

ve been convicted immediately before the 

preferring of the charges of being habitual 
criminals.--R. v. LONSDALE, [1981] 1 K. B. 
191; 100 L. J. K. B. 212; 144 L. T. 192; 
47'T. 1. BR. 80; 29 » aaa . ©. 209; 22 Cr. 
App. Rep. 122, 0. C. A 

5290a. Admission of bein:: *; habitual criminal— 
Duty of court to explain charge.|}—Before an 
admission of being a habitua criminal is 
accepted, it should be made clear to prisoner 
that the allegation is that he was a eee 
criminal at the time of his arrest.—R. 
DONOVAN (1925), 19 Cr. App. Rep. 2, C. C. A. 

5200b. Plea of gullty—-Meaning should be 
explained.}——-A plea of guilty on the allegation 
of being a habitual criminal should not be 
accepted until its meaning has been explained 
to the prisoner.—It. v. WALLACE (1929), 2] 
Or. App. Rep. 70, C. O. A. 

5290c. Direction to jury——Necessary contents. |— 
R. v. DINSDALE (1926), 19 Cr. App. Rep. 123, 
CG. C. A. 

5200d. ——— ~——-.]—_R. 
App. Rep. 153, C. 6. A 





Lonsdale 





5299. Add. Annotation :—Refd. R. v. Stokell 
(1924), 18 Cr. App. Rep. 155. 
53800. Add. Annotation :-—-Consd. R. v. Stokell 


(1924), 18 Cr. App. Rep. 155. 


5303a. tera the trial of accused as a 
habitual criminal the judge asked a police 
witness whether he knew anything of accused 
beyond his participation in the substantive 
offence which accused had confessed. The 
answer was: ‘‘1 know he has been asso- 
clating with convicted persons.’’ Associa- 
tion with convicted persons was not one of 
the grounds set’ out in the statutory notice 


tener nnenniectthlh nerves: semen ere 
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sx. By accused to rebut charge— Though 

previous eaasinet of preven tes spate 
Where accused 








. WEALE (1927), 20 Cr. 





is entitled to Jead evidence to show that 
he is not, at the date of the charge, a 
habitual oriminal, & it is for the 
to determine, as a question of 


to accused :—Held: evidence of facts not 
included in the statutory notice to accused 
must not be given at the trial by the prosecu- 
tion or by any of its witnesses, & the con- 
. viction as a habitual criminal must be 
quashed.—_R. v. BaxTer (1924), 132 L. T. 
356; 27 Cox, C. C. 6889; 18 Cr. App. Rep. 
127, "C. O. A. 


58038b. ———.]—No misconduct, whether criminal 
or not, may be given in evidence on the trial 
of an allegation of being a habitual criminal 
unless the statutory notice thereof has been 
served.—R. v. STOKELL (1924), 18 Cr. App. 
Rep. 155, C. C. A. 


5808c. -}—R. v. Tyreman, No. 5359b, post. 


5303d. .|—Evidence that. accused is an 
associate of thieves is not admissible, as an 
allegation of being a habitual criminal, unless 
notice has been given of it.—R. v. YaRwooD 
(1928), 21 Cr. App. Rep. 25. C. C. A. 


5304a. Admission of offence made before trial— 
For particular pur pose.|— When a prisoner is 
charged with being a habitual criminal an 
admission by the prisoner that he has com- 
mitted an offence made before the trial may 
be given in evidence at the trial, & cannot be 
excluded on the ground that it was made 
for some particular or limited purpose.—R. 
v. WILLIAMS (1929), 141 L. T. 5443; 21 Cr. 
App. Rep. 121; 28 Cox, C. C. 654, C. 0. A. 

5304b. Must go to question whether prisoner 
habitual criminal when charged.}—R. v. 
WINN, No. 5355a, post. 


5307. Add. Annotation :—Consd. R. v. Hayward 
(1927), 137 L. T. 64. 


5308a. —-—.]—-When accused is charged with being 
a habitual criminal, the three convictions 
forming the basis of the charge under Pre- 
vention of Crime Act, 1908 (c. 59), 8. 10 (2) (a), 
must be strictly proved; but evidence of 
other convictions may be given, without 
production of the record & evidence identify- 
ing accused with those convictions, as ‘‘ evi- 
dence of character & repute’’ under sect. 
10 (5), on the question whether accused is or 
is not leading persistently «a dishonest or 
criminal life. Even apart from the statutory 
i ag such evidence can be given if 
here is any evidence that accused has 
admitted the convictions.—R. v. HaywaRpD 
(1927), 1387 L. T. 64;. 28 Cox, ©. O. 342; 
sub nom. R. v. HAYWARD, R. ve LAWRENCE, 
43 T. L. R. 356; 20 Or. App. Rep. 33, C. ©. A. 


5312a. ——-.J—-Applt. was convicted of 
shopbreaking, & was sentenced to three 
years’ penal servitude. He was also found 
to be a habitual criminal on the ground that 
he had been convicted on three previous 
occasions & that he was leading persistently 
a dishonest or criminal life, & he was sen- 
tenced to five years’ preventive detention. 
In Sept. 1923 appit. was sentenced to 
twelve months’ imprisonment as a suspected 














 cnaeaitneshdmanimeniepnammetemammenmn statin statis aaelicatetietme see tate en aaa 





= meee: 


charged under Prevention of Crime 
‘Act. 1908. with being a habitual 
criminal, Criminal E 


ee (eotene) 
aan 


ary Act, 1887 7, 8. 67, does not vanpiy: & 


under Prevention of jee a oh 08, whether, on whole evidence | sched. of previous convictions a 

with being a habitual rina & adduced, the haa Pie ue not | to an extract conviction which AEST itself 

is proved the that be has on ao ea | been established.—M‘Don H.M. conmebant! roved cannot be used as 
been found to be a habitual | APVoc ATR, [1929] S. 0. G. ) 76. ~"scoT: evidence - those convictions for the 


criminal & haa been sentenced to 
bou reventive detention, the jury are not 
und to convict him ; the scoused 
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vata & he was released on July 28, 1924. 
m Sept. to Dec. 1924 he was in honest 
employment. He committed the shop- 
breaking for which he had now been sen- 
tenced on Jan. 2, 1925:—Held: it was 
questionable whether, on these facts, the jury 
could properly have found applt. to be a 
habitual criminal, but if they had done so it 
must be on a direction to them that the burden 
of proof always rested on the prosecution to 
show that during the relevant period applt. 
had been leading, persistently, a dishonest 
or criminal life; as there were passages in 
the summing up which might have conveyed 
tothe jury that, when the prosecution had gone 
@ certain length, the burden rested on applt. 
to show that he had turned over a new leaf, 
the conviction must be quashed.—R. v. 
DRISCOLL (1925), 89 J, P. 104; 41 T. L. KR. 
425; 18 Cr. App. Rep. 184, C. C. A. 
5312b. .|—A jury trying the issue of 
being a habitual criminal or not must be 
expressly warned, where the Crown proves 
such a previous finding, that the onus of 
proving that the accused is still a habitual 
criminal at the material period rests on the 
Orown & not that of disproving it on him.— 


gece 





R. v. Knigntr (1929), 21 Cr. App. Rep. 72, 
| OC. C. A. 
5314a. -~-——, ]—-(1) On the trial of an allega- 





tion that prisoner is a habitual criminal the 
direction that if the three statutory con- 
victions are proved, he must be so found, is 
incorrect: his whole career must be con- 
sidered by the jury. 

(2) When a ct. in passing a sentence takes 
into account charges pending in another ct., 
the latter ought to be informed thereof, 
before passing sentence upon such other 
charges.—R. v. TAYLOR (1926), 18 «‘r. App. 
Rep. 146, C. C. A. 

§319a. ——  ———- ——-—.]—-R. v. HAYWwarp, xo. 


5308a, ante. 

5822. Add. Annolation :-—Refd. R. v. White & 
Shelton (1927), 20 Cr. App. Rep. 61. 

§331a. ——— -——.]—-On the trial of an allegation of 
being a habitual criminal, the interval between 
the last two convictions is only one of several 
elements to be considered by the jury; 
others are accused’s silence on his life during 
that interval, the nature of the crime, & the 
possession of housebreaking instruments & 
their number & character at the time of 
arrest.—R. v. WHITE & SHELTON (1927), 
20 Cr. App. Rep. 61, ©. OC. A. 

5341a. J—R. v. Wuirze & SHELTON, No. 
5331a, ante. 

5847. Add. Annotations :—Refd. R. v. Lavender 
(1927), 20 Or. App. Rep. 10; R. v. White & 
Shelton (1927), 20 Cr. App. Rep. 61. 

5852a. -—-—- —-—.}—The mere fact that accused 
has done honest work in his latest interval 
of liberty is not a defence to the allegation 
that he is a habitual criminal.—R. v. YES 
as ei J. P. 190; 19 Cr. App. Rep. 157, 


5355a. —— Duty of judge.J]—(1) The 

direction on the allegation of being a habitual 

criminal must explain the merite ‘of an 
interval of honest work in each case. 

(2) The essential question is whether 

prisoner is a habitual criminal at the time 

when he is so c R. v. Winn (1925), 








e 


69 Sol. Jo. 574 ‘ 19 Cr. App. Rep. l, C. C. A. ] 


“Vol. XIV.—Criminal Law. Cases 58121—5861a, 


5355b. —— ———.]— A direction on the allega- 
tion of being a habitual criminal must deal 
with an interval of honest work.—R. v. 
Harry (1928), 21 Cr. App. Rep. 21, O. O. A. 


53556. -}—On the charge of being a 
habitual criminal, it is not a conclusive 
defence that accused has done honest work 
since his last release ; it is for the jury on all 
the facts, including the most recent offence 
proved against him, to say whether he was, 
at the time of its commission, ‘ leading 
pon a dishonest or criminal life.’’— 
As : Pe euer (1927), 20 Cr. App. Rep. 10, 


| 5356a. Periods without conviction—Should be put 
to jury.!—-R. v. Mrtiuicuamp (1929), 21 Or. 
App. Rep. 106, 0. C. A. . 


[1924] 2 K. B. 315. 


5358. Add. Annotation :—Consd. R. v. Norman, 
[1924] 2 K. B. 815. 


6359a. For the existing paregrer in oe fae 
volume substitute the following paragraph :— 


-|-- Where a person who has 
been found to be a habitual criminal & has 
been sentenced to preventive detention 
subsequently commits another crime & «a 
notice is served uyon him under the above 
sub-sect., the jury are not bound to find 
prisoner to be at the time when the verdict 
is given a habitual criminal. In every case 
it is a question of fact for the jury to say 
whether or not prisoner is still a habitual 
criminal, & prisoner is entitled, notwith- 
standing that he has previously been found 
to be a habitual criminal & sentenced to 
preventive detention, to call evidence to 
show that he is not at the material time a 
habitual criminal.—-R. v. NoRMAN, [1924] 2 
K. B. 315; 98 L. J. K. B. 883; 131 L. T. 
20; 88 J. P. 1256; 40 T. L. R. 693; 68 
Sol. Jo. 814; 27 Oox, C. OC. 621; 18 Cr. 
App. Rep. 81, 119, C. ©. A. 

Amnolabine :--Refd. R. v. lyreman (1925), 19 Cr App. 

p. 4. 


5359b. -—-- Conviction remitted. }|— 
---(1) There ought not to be two indictments 
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when all charges may be preferred in one. 

(2) Nothing must be stated in the presence 
of jurors about the allegation of being a 
habitual criminal until the primary charge is 
disposed of. 

(3) When a conviction as a habitual 
criminal has been remitted in view of the 
opinion of the Ct. of Criminal Appeal, it 
ought not to be alleged against prisoner on 
a subsequent trial. 

(4) On the issue whether prisoner has been 
leading an honest life, no evidence is admis- 
sible of periods or of facts which has not 
been set out in the statutory notice.—R. v. 
TYBEMAN (1925), 19 Cr. App. Rep. 4, C. C. A. 


§361a. -}~Before a sentence of pre- 
ventive detention can be passed three things 
are requisite: first, that prisoner shall have 
been convicted of being a habitual criminal ; 
secondly, that the ct. shall have taken such 
a view of the substantive crime of which 

risoner has then been convicted as to think 
it right, by reason of that crime & not for 
any other reason, to pass a sentence of penal 








4 


! servitude; & thirdly, that the ct., in the 


exercise of its independent discretion, shall 
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: = fais. Ewousn.axp Eweme Diczsr orien man ee a 





nainioa that by reason of the criminal 

mode of life sig! isp it. is expe- 

alent for the p the public that he 
should be kept in detention for a lengthened 

Bees of years. Sentence of preventive 

rarer oar quashed where the judge 
trial had not exercised such 

discretion, but had treated the sentence as 

necessarily follov the conviction as a 

habitual criminal.—R. v. Pavun, [1925] 1 


K.B.77; 941. J. K. B. 68; 182 L. T. 150; | 


88 J. P, 200; 41 7T. L. R. 35; 69 Sol. Jo. 
«298; 27 Cox, ©. C.: 660 ; 
“128, Cc. GA 
“Anmnaton: —Expld. 'R, v. Turnbull (1926), 19 Cr. App. 155. 


5360a. -}—A term of pet servi- 
tude must not be inflicted, merely to found 
the jurisdiction of the ct. to impose pre- 
ventive detention; it must be warranted by 
the primary offence. —R. v. TORNBULL (1926), 
19 Cr. App. Rep. 155, 0. O. A. 


5369b. . THOMAS (OTHER- 





renee ES 








eens Pes: Fs 


WI8B WILLIAMS) (1928), "20 Cr. App. Rep. |. 


172, 0. O. A, 
5872a. ———.}—R..v. PAUL, No. 5361a, ante. 


53784. -}—R. v. MoCartTHy (1910), 4 Or. App. 
Rep. 198, 0. O. A. 





5873b. ——.]—-R. v. Henry (1927), 20 Cr. ‘Ren 
Rep. 117, C. O. A. 
.5385a. ——,}—R, BEARD (1927), 20 Cr. 





App. Rep. 156,. 0, 0. A. 


5398. Add. Annotations :— Oistd. R. v. Douglas 
(8 26), 18 Or. Reve Rep. pies Expld. R. v 
illiams (1929), 141 L. 


5414a. —-——-- Not certified ieee is @ 
legal presumption that a certified lunatic is 
incapable of entering into a recognisance.-—— 
kK. v. GREEN-Emmorr ork 144 L. TT’. 671 ; 
22 Cr. App. Rep. 183, 

5448a. Recognisance imposed by Court of Appeal— 
Breach of—Restoration of original sentence. ] 





at the . 
ependent . 


18 Cr. App. Rep. ; 


ww ye 





5448b. oS — "Offence: of different siabecun: | 
from original gas a 2 cs 2" Gr 
. recognisarvce.}—R. v RE 
App. Rep. 129,-C. 0. A. : | 
5452. Add. Annotations :—A Id. Freeborn v. Leem- | 
ing (1925), 80 J. P. 179. Refd. Morrisa v. 
Win‘ r, (1980] 1 K. B. 248. 


5458. Add. Annotation :—Retd. Lewis v. Guest, 
ar & ee eee i ates - tort ae 
v awshay a 
(1927) 66 Do K. B. 664. 
ee Prevention of Crimes Act, 1871 e 112), 
20-—Attempted . burglary. +R. v. BATES, 
No. 5a, ante. 


5478a. -}—(1) In order that. a person may be 
convisiad under Laroeny Be alent hevtng ts 
6. »o ng “ found by a n 
his possession without lawful excuse imple- 
ments of housebreaking”’, it must be proved 
that he was found by night, in possession by 
night, of housebreaking implemente. The 
finding & the possession must both be by 








night, & the possession must be possession 
by a free man. 

(2) Where & person has pleaded * Not 
guilt to an indictment & is about to 


stand his trial, he ought not to be invited to 
plead, in the presence of those who, as jurors, 
will have to try him, to another indictment 
which recites a previous conviction.—R. v. 
Harris (1924), 94 L. J. K. B. 164; 182 


L. T. 672; 89 J. P. 837; 41°T. L. R. 205; 
27 Cox. O. C. 746; 18 Cr. App. Rep. 157, 
C. 0. A. 

548ia. whether in an indictment 





in shih it is necessary to allege a previous 
conviction under above sect., the fact that 

at the same time prisoner was convicted of 
being a habitual criminal should be alleged.— 
a “ eee (1928), 21 Cr. App. Rep. 40, 
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Previous convictton —- Second 
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section. }—-Under Liquor Act, 1925, 
1984-25, ©. 53, a person convicted for 
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5504ia. ——.]— Deft. was ocon- 
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5528, Add, Annotation ;—Retd. R. 


(1924), 98 L. J. K. B. 886. - 
5528. Add. 


55388. -——— In what 


Kilsby, [1931] 1 Oh. 546. 


5534. Add. Annotation :—Refd. R. v. Cope (1925), 


04.1. J. K. B. 662. 


(1927), 91 J. P. 184. 


Annotation :—Consd. 
(1928), 20 Or. App. Rep. 178. 


cireumstances.}|—R. 
PARKIN (1928), 20 Or. App. Rep. 178, 


B82. Add. Annotation :—Retd. Re Pitts, Cae 4. 


v. Birch 
summary 
R. v. : Parkin 


v. 
C.C. A. A 


5536b. 





evidence 
Teesdale 


5536a. ne @ 





}-The ct. will not review a 


conviction of an incorrigible dig i 
but it will insist that quarter sessions, | 
the purpose of santence, shall hear eothing 
but legal evidence.—R. v. DEAN (1924), 18 
Cr. App. Rep. 188, C. ©. A. 


. vw. Cope (1925), 94 L. J. K. B. 662 ; 


nnotations :—~Refd. R 
R. vw. Cadwell (1 Ten 99 Cr. App. Rep. 60. | 


«]~—~The machinery of Vagrancy 


Act, 1824 (c. 88), must not be used merely 
because a cortme ig 
reduced.—-R. v. CADWELL (1927), 20 Or. App. 


suspected, but the legal 
establish it fails. Sentence 


Rep. 60, C. 0. A. 





PART XIV. SECT. 1, SUB-SECT. 1. 


ti. ——.]—An appeal lies to the 
Supreme Cb. of Canada under Criminal 
Code, s. 1024, read with sect. 1013, only 
where a dissenting opinion has been ex- 
pressed by a member of the oct. of appeal, 
upon a question which that ct. deems a 
uestion of law & pueoen to its dirco- 
tion.— Davis v. R., ((924] 4 D. L. R. 
abe : [1924] 8. CO, KR. 522.—OCAN. 


——~-. JR. 8. De eae {1927) 

SDL Rios HeTPE o R. 454: 
peri Crim. Cas. 118.—CAN. 

_—_— —, Pree v. bay pd ha 

nit ——.}—Gur . Res 

L. R. 677; 11937) 8. Cc. R. 


ie . Orim. Cas. oe 


-}—Ba » 
Wha, 3 D. = R. 1097 ; (1027 Msg * 


t) e =A — 


LAT ert 


_ R., 
gai] DL. R. 2 Bs “aoa 8.0 0. R. 
529; 48 Can. Crim i md Sepia 


eee 


}—C 

{19371} 4D. L. R ry T1927] 3” C. 

541; 48 Can. Orim. Cas, 243.—CAN. 
a vi. -}-~-The general a Osage 
jurisdiction of the Supreme of 
ia confined to civil matters ; to 
found an appeal to the ct. in any 
criminal mattor, —s must be had to 
some special tutory provision 
enacted by the Doniiee Parliament. 
Save for the special case provided for 
by sect. 1025 of the Criminal Code, the 
only eo of He Sppeel to the ct. in any 
that conferred by 
sect. 1023. For an appeal to come 
within soct. 1623, re coneistion must 
have been affirmed by the ct. below & 
there must have been dissent by some 
member thereof on 4 question of law.—~ 
Fig lta a ay tg 1) 8. ©. RR. 421; 


4 2 5 R. 8 
AB 1 ati al lla the 
sadoment of late D iv. Ont. 
affirming gon 8 "eonviction for steal- 
ing was dismissed, on the ground that 
there was no jurtadiotion to peer ~ 
al » the questions raised, 
ch there was diasent in the as 
Inte D Div., ea all quostions of f 
regard to which there was no right 
Assuming 








y 
evidence to suppart a conviction should 
he d uestion of law, yet the 

question whether the he proper inference 
has heen drawn by the trial judge from 
facta established in a is not a 

yjeaaien of law but o of ree 
D. L. R. 682. 2.—OAN, 








& ordered a now trial:—Held: the 
amendment of the Code did not abro- 
gate the rights possessed by prisoners 
on the date when they were convicted 
but such hts must bo determine 

under the old & not under the new 
prov sions of the Code, which were not 
hen in ar ee ©. TAYLOR & Youna 
N. 8. Rabo Crim. Cas. 212: 686 


——.)— TR. v. COWELL (Sask.) 
ate), 50 Can. Crim. Cas, 381.-—-CAN. 


can. 
0.-—0 


k if. ———.]-—R, v. Wiaarns (N. B.) 
c1pae). 50 Can. Crim. Cas. 193.—-CAN, 
kk jii. ——-— Evidence to support con- 


viction. J-—R. ETOHER & VINEL 


» EL 

(1930), 54 Can. C. C. 116.--CAN. 

sd. Jury ricer bly ER ad 
of Court of y aere ace eae FR. 
BOAK, [1925] YD. LR 887 ; [1925] 
Ss. pea 526: 44 Can. Crim. Cas. 218. 

se. After dismissal of information— 
Tahure of informant to anpear.)—-The 
right of pitty evives by Criminal Code, 

749, smissal of an 
itiomstien ov sare laine does not 
exist when the Aismiasal is duc to the 
pg enyreme uz informant’s failure 


to pear. ane v. RALPH 
(Sask) perig28) 2 Ww. W. NR. 631; 50 
Can. rim. Qas. 282.—CAN. 


sf. Objection to transcript of evidence— 
Translation. ]}-—Part of the evidence on 
a charge of murder waa given in Irish, 
which was translated into English, so 
that it might he Pgs cabdaigi by ‘the 
ju the jury others concerned 
in he caso, Kus” evidence was not 
a eet recorded in Irish as given, but 
only as it waa translated into English, 
jection to the transcript waa recy 


en behalf of the accused, who poles: 


leave to amend their notices of a 
ee for leave to ap (whic 
ehieoere been served) by including iets 
object on :—Held: as it is not an 
essential requisite for the purpose of 
an my eho for leave to appeal to 
have complete transcript or any 
transeript of the evidence before the 
ct., the ot., being satisfied that the 
ab peaks ee of the note of the 
interpreter’s rendcring of the evidence 
nde . completely accurate record 
& fully ad ite for the purpose of 
pd agave for leave 
to appeal, & regard to all the 
fact refused ee allow the notices of 
application for leave to appeal to be 
amended.—A.-G. vy. JOYOER, A.-G. »v. 
Walsn, (1929) I. R. 626.—IR. 
sg. To county court-——Under reid ipapend 
Convictions A Whether trtal eo 
—R. v, LAURIENTE (B. 0.), (1038) 
Ww. W. a 265.— CAN. 


eo i. Effect of eiseak of pro- 5528 Certificate granted — Only 

_. «etstons sapere Dh gy Werrogean he inne Jude hak dowd on case The 
~—-W here trial reserved & trial Sadao must have an opinion or 
case for | the oe lidale ore it came on of the fitnese of the appeal upon 

. for argument, t ae of the Code baliet of | of fact.or mixed q ons of 
a stated case repealed, | law & fact involved ; on 

& ‘the ‘ote set aside de the « “convietion him would appear, therefore, to be 
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proater tt nen if = were are Baker 0 Bren grant 
1102611 DL. oppor todd) SW Oe 


5528 il. Form of certificate. }-— 
cortifcate atated meres that the 
caso waa a fit one for apres! -— Held 
not such a certificate as & 14 Geo. 4& 

c. 41, contemplated.—R. we oot & 
WILLIAMSON (1924), 56 O. R. 325; 
43 Can. Crim. Cas. 364 Ook 

5628 ili. Whether applicable to trial 
nee jury, JR. 0. ws jrose} 1 
Ww. 321; 45 Oan. Crim. Caa. 
Na: Ma are lL. R. 161.—OAN. 


sh. No formal conviction before court. ] 





—On un appeal from a sum con: 
mclicn under the Government Liquor 
Nn. 5. B. C., 1924, Cc. 146 —Held : : 


appit. was not deprived of his right to 
appeal by the fact that on the opening 
the appoal no formal) conviction h 
yet been drawn up & returned to the 
ct.; nor by the fact that the fine & 
ca. iinposed by the magistrate & 
ae by fed a had been remitted by 
he magistrate to a earner depart- 
ment & were not in his possession when 
tho notice of appeal was served on him. 
—R, v. Kamway (B. C.), (1929) 3 
W. W. R. 165; 52 Can. Crim. Cas. 188. 


fonts 
° 


PART XIV. SECT. 1, SUB-SEOCT. 2. 
al, ~—-—~.}—Whero it was for the trial 


judge to decide whether prisoner’s 
exp nation could reasonably be true, 
t was to be assumed from the fact 


of his finding prisoner guilty that ho 
thought it could not reasonably he 
true, in which the ot. concurred :— 
Held: not the function of the ct. to 
retry tho cage.—R. v. CookE (1923), 57 
N.S. Rt. 362.—OAN. 
ok. Meaning of conviction.}—A con- 
viction, at common law, A strictness, 
consists of verdict nt, 
repeat The word, however, is some- 
aa meaning the verdict of a 
iy ry ary ve oer times, the sentence of 
he ct. nal Procedure Code uses 
ie word ia pipe senses. Tho meaning 
the word ‘ conviction ” in sect. 
¢s0 aeer eae relation to a case like the 


prose imits the acc to Te Aged 
he ju ent of the ct. whic - 
tenced him.—-SUPERINTENDENT & RE- 


MEMBRANCER OF LEGAL AFFAIRS, 
BENGAL v. JNANENDRA NATH GHOSH 
(1929), I. L. R. 66 Cale. 1145.—IND. 


PART XIV. SECT. 1, SUB-SECT. 38. 
6 {. What is—Not sentence for 
rape.}—-R. v. DE CONG R. v. Lrp- 
DIARD, H. v. DARLING ag Lop Pall 47 Can. 
Crim. Cas, 307 ; 60 0. L. R. —OAN. 
al. hah: ap ely 2 Su of Supreme Court of 
Canuda-—T'o hear ‘addtiion 
lines aos pill There is 


fo sentence 

ne jurisdiction in the a ct. 
an appeal magi ag myspeney Yow 

to sentence by ap te cta., ab under 

Criminal Cade, aw, 1084, the Tight of 





Cases 5649a-—5624a. ENGLisx AND Emre Digest ‘SUPPLEMENT. 


5549a. 
_ Cr. App. Rep. 181, C.C. A 
5550. Add. Annotation :—Consd. R. v. 
[1925] 1 K. B. 603. 
5550a. ———.}—R. v. Santa, No. 1810b, ante. 
5554a. Order for payment of compensation—For- 
feiture Act, 1870 e 23)» 8.4.)—There igs an 
appeal to ‘tne Ot. of Appeal against 
an order made cate above sect., for the 
ayment of compensation by a person con- 








Smith, 


victed of felony to a person eved by 
loss of property suffered by him through the |. 
felony, ause by the sect. such compensa- 


tion constitutes & is enforceable as a judgment 
debt, & is therefore a ‘ sentence’’ within 
Criminal Appeal rae < (c. 28), 8. 21.— 
R. v. Jonus, [1929] 1 B. 211; 98 L. J. 
K. B. 174; 140 L. T. re ra Or. "App. Rep. 
59; 28 Cox, C. ©. 572, 0. C 

5570a. ——..]——-R. v. sceieees (1928), 21 Cr. 
App. Rep. $1, C. ©. A. 

5570b. ——— Computation of time—Whether Sunday 
included.]—-For the purpose of the statutory 
notice of appeal Sunday is not a dies non.— 
R. v. Y canes (1929), 

5572. Add. Annotation :—Refd. R. v. Porter (1927), 
20 Or. App. Rep. 55. 

5574a. —— Registrar must be informed at 
earliest possible moment.]— When leave is 
sought to add new grounds of appeal they 
should be communicated to the registrar at 
the earliest possible moment.—R. v. Hona- 
SON (1924), 18 Cr. App. Rep. 7, 0. OC. A. 


5577a. —-— —-—- -——--—.]-—Substantial particulars 
of misdirection, & of any other objections to 
the summing up, must be included in the 
notice of appeal, or must be sent to the 
registrar with the notice of appeal.—R. v. 
Oairnns (1927), 43 T. L. R. 455 3; 20 Cr. App. 
Rep. 44, A. 

5577b. Supplementary grounds — When 
allowed.]-—R. v. PorTER, No. 3137a, ante. 


5585. Add. Annotation :—Refd. R. v. Thompson 
(1925), 18 Cr. App. Rep. 167. 

5585a. ———.]—An applit. may only in exceptional 
circumstances consent by counsel to be 
absent.—R. v. THOMPSON (1925), 18 Or. 
App. Rep. 167, C. C. A. 

5595a. Appellant not entitled to be heard—When 
represented by counsel.|——R. »v. CHuNa YI 
mise (Ieee) 21 Cr. App. hae 56, C. C. A. 








1 Or. App. Rep. 108, 


-+—-R. ¥. LAMBERT (1926), 19 5595b. No argument heard—-Appeal pro forma as 


condition precedent to appeal to House of 
Lords.}—R. v. INMAN (1929), 21 Cr. App. Rep. 


159, C. ©. A. 


5596a. Official transcript of ju ent at trial— 
How far binding.)—The ct. i8 bound by the 
official transcript of a iidgiment of the trial 
ct., inthe absence of evidence of error therein. 
—R. v. MARTIN (1927), 20 Or. App. sd 
103, 0. 0. A. 


5604. Add. Annotation :-—Refd. R v. Porter (1927), 
20 Cr. App. Rep. 55 


5605. Add. Annotation :—Refd. R. v. Porter (1927), 
20 Or. App. Rep. 55 


5605a. Application to three 
larger court.|—R. v. 
Cr. App. Rep. 45, C. C, A. 


5607a. .}-—In each of the following cases— 
(1) a convict under sentence of penal servi- 
tude & preventive detention who appeals 
only against the sentence of preventive 
detention; (2) a ae under sentence of 
imprisonment & ar who appeals only 
against the flogging ; (8) a prisoner under 
sentence of imprisonment & a recommenda- 
tion to deportation who appeals only against 
deportation; (4) a prisoner under con- 
current sentences of imprisonment & penal 
servitude who appeals only against the penal 
servitude ; (5) a prisoner under one sentence 
who appeals only against a sentence con- 
secutive thereon—the person appealing is 
an applt. within Criminal Appeal Act, 1907 
(c. 23), 8. 14, & should be treated as such 
ending ‘the determination of his appeal,— 

B. v. Ross, R. v. FRIEND, R. v. BEATTIE, 
R. v. LLEWELLYN, R. v. YOUNG (1924), 131 


udges—Reference to 
APMAN (1981), 23 





L. T. 26; 88 J. P. 90; 40 T. L. R. 617; 
27 Cox, O. C. 615; 18 Cr. App. Rep. 55, 
0. O. A. 

5616a. ——— .]—In a proper case, especially 





with the concurrence of the Crown, the ct. 
will allow an application for leave to appeal 
against conviction to be treated as one for 
leave to appeal against sentence, & may 
thereupon deal with it as such._——R.. v. TOWERS 
(1929), 21 Cr. App. Rep. 74, C. C. A. 


5624a. ——— ~+—-Where an application has 
been adjourned for allegations by applicant 
to be investigated, the ct. may exception- 
ally on the hearing of the ror sonte allow 
the time of custody ie run for sentence.— 





om: 


a speal's is cate ceed to an sacal a ane 
oa affrmanove of a he eka ee — 

AMMER t. K., [1] 924) 3D. L vin 1009 : : 

road) s. %S. R. 290; 5C. B. R. 129.— 


Pe aa 
¢ shown. }-—R. v. TT tee 
(Ont) iti 52 Can. Crim. Cas. 31 


PART XIV. SECT. 2. 


5566 Discretion of court. -— 
It is not Abr pote of the Ct. of 
Crim to entertain any 

appli oatton hee. an extension of time. 
' whether to apply to the trial judge for 
a certificate for ich to appeal, or to 
give notice of a apneal , or to gin a 
of application for leave to 

appct. does not, at the time of f applying 
for such See eis of time, 





to appeal — Adequate 


aobione =A: GQ t [1927] 


M'‘GANN, 
J. R. 603. —iIR. 
sh. Notice of a defective. }— 





R. v. MOYLE ree OF 1927 A ier ne x 
639 ; rire aa eae! 9.-—-CAN 


so. Under Criminal pg 750. 
R. v. None Ey (1933), #9 Can. 
Crim. Cas. 105.-—C. 

}—-R. v. gue P. E. I.), 
1988} 1 D : D. L. Rr. ‘803 ; 49 . Crim. 
wakes 


sl » WENN (Ont) 
Si, ee 49 Can. Esim Cas 401.—CAN. 
sr. Under Criminal Code, 8. 750 (b).}— 
R. v. BOUTILIER ee ade ) 50 
Can. Crim. Cas. 186 


ee i.-— —— bares }--On 
eee nr an extension of 


time within which .to g thors a 


| 


he proposes upon "grounda of | waa not made until aix 

appeal, or grounda for applying for | conviotion :—Held: io want of means 
leave ap which grounds was not o sufficien t ground on which |; 
such as can sntertal ned by rtha'e to base the a plication & (3) in view 
in the S exorcise of ite statutory one. be tho delay ‘applying, very 
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ageantioall circumstances wuld have 
to be established before the ct. would 
be justified in granting the applica- 
tion. R. v. SUNDERLAND & SUNDER- 
rere (1927), 28 S. KR. N. S. W. 36 


f li. ———_ Afler removal bg a 
pecha — Special reasons be 
shoen. |—R. v. . SCOTT, Te ot L. R. 

ole 1 WwW. Ww. $1 agai re 


st. Application for-—To Soe eae ] 
~—When the Ct. of Appeal is sitting an 
ite under sect. 1018 (2) of 
Criminal Oode for en: exte on of 

ai time for an phpee should be made 
to the ct. & not to a ju i haweot in 
Chambers.— R. v. HARRY CHovw (B. C.), 
([1929] 1 W. Ww. Rr 270.—-CAN. 


PART XIV. SECT. 3. 


$872 fil, eR re er ay | }—Re R. @. : 
LEBLANC, [1928] 1 BD. L. R. 539; 49 
Can. Crim. Cas. 136.—OAN. 


R. v. SyKEs (1980), 22 Or. App. Rep. 84, 


0.0. A. 


—-(1) When consecutive sentences have been 
passed on two convictions & the ct. 
quashes one of them, it may allow the 
sentence for the other to run from the date 


of conviction. 


In summing-up larceny & obtaining credit 
by fraud must be carefully distinguished.— 
R. v. LEE (1930), 22 Cr. App. Rep. 85, 


C. C. A.. 


5629a. Sentence runs from session in which con- 
victed—Although . passed in later session.|— 
Sentence generally runs from the date of the 
first sitting of the ct. of trial, at whatever 
date it may be passed.—R. v. ROBERTS 
(1929), 21 Cr. App. Rep. 69, C. O. A. 

5629b. ——— No power to antedate beyond com- 
mencement of sessions.|-—Sentence cannot 
be antedated beyond the first day of the 


ee eee atten eee 


PART XIV. SECT. 5, SUB-SECT, 1.—A. 


6630 v. ——~.]—The ct. hearing an 
appeal is not warranted in weighing 
‘probabilitios & suhstituting its view 
or that of the jury, to which the 
greatest weight mut still be given.— 
R. v. DE BRUGE, ee 4D.L. R. 496; 
63 O. L. R. 507.—CAN. 


6630 vi. ——-.1—R. «. Bore (1924), 
44 Can. Crim. Cas, 205.—CAN. 


PART XIV. SECT. 5, SUB-SECT. 2.—A. 


5666 {. Inaanity. }—At the trial 
of accused for murder there was, iu the 
ct.’s opinion, evidence which, had the 
pout been taken, would of necessity 

ve raised in the mind of the trial 

judge a doubt whether accused was 
hen, on account of insanity, cepene 
of conducting his defence: but the 
point was not brought to the attention 
of the trial judge, & the course pre- 
scribed by Criminal Code, s. 967, was 
not adopted :---Held: the omission 
of counsel ought not to deprive accused 
of the right given him by the sect. & 
new trial directed.—R. v. WILLIAMS, 

1929) 1 D.L. R. 343; 50 Can. Criin. 

aCas. 230; 630. L. It. 191.-—--CAN. 


PART XIV. SECT. 5, SUB-SECT. 2.-—C. 


sb. Objection to conviction on grown 

defect in  information.j—R. — v. 
OUTILIER (N. S.) (1928), 50 Can. Crim. 
Cas. 186.—OAN. 


PART XIV. SECT. 5, SUB-SECT. 3. 


f i, What amounts to.}—-The 
trial judge prepared, two or three 
months after the trial, a certificate 
containing a number of statemcnts 
made by him in answer to a corre- 
A aon number of objections to his 
charge which formed the grounds of 
appeal & stating, according to bis 
recollection, that in fact his direction 
was sepia 4 the contrary of that 
repo Teld: such certificate of 
the trial judge was not a report within 
sect. 1020 minal Code: it did not 
contain the judge’s “* notes of the trial "’ 
nor was it a “ report giving his opinion 
upon the case or upon any point arising 
in the case.”—BARON v. R., [19390] 
8.C. R. 194; 2D. L. R. 945; 53 Can. 
oan 154; revag. 47 Que. K. B. 371.— 


PART XIV. SECT. 6, SUB-SECT. 1. 
sd. In Ireland.}—Practice & pro- 
cedure, as to applications to allow fresh 
evidence on appeal, laid down by the 
. of Criminal Appeal.—A.-G. 2. 
M‘Gann, [1927] I. R. 303.—IR, 


PART XIV, SECT. 6, SUB-SECT. 2. 


sf. Conviction improper—Claim to 
substitute sentence for leaser offence— 





ft) 





on 
Ps 


reper ee np cer etn A LECT AL LCC LCL Ct CCC CC, CL 


sessions in which it is inflicted.—R. »v. 


| CROCKETT (1929), 21 Cr. App. Rep. 164, 
-6628a. ——— Consecutive sentences—One quashed.| 3. 0. A, 





56296, 





5643a. 


post. 
5678a. 





Leave to obtain further evidence-—Con- 
fined to lesser offence.|-—-Where on an 
appeal from a conviction for unlaw- 
fully having carnal knowledge of a 
girl 14 yoars of age, it appeared that 
the accused had not been properly 
convicted, but there being no inajority 
of the ct. in favour of cting a now 
trial, the Crown asked the ct. to pro- 
ceed under Criminal Code, s. 1916 (2), 
& substitute a sentence for indecont 
assatut, whereupon the accused's 
counsel moved for leave to obtain & 
present new evidence from one Z., 
who would have been a compellable 
witness at the trial :—Held : such leave 
should be granted, the additional 
evidence to be confined to the charge 
of indecent assault, & the hearing of 
the appeal should stand over until 
furtbcr order, &, In the meantime, 
the vvidence of said witness should be 
taken before the registrar of e 
Supreme Ct. 4: forwarded by him to 
the revistrns of the Ct. of Appeal.— 
R. v. SAuMARIN (B. C.), [1928] 1 
WwW, Ww. R. 300.---CAN. 


PART XIV. SECT. 6, SUB-SECT. 3. 


5740 iii. -}—An application must 
be refused, where the perron whom 
was sought to call had been present in 
ct. at the time of the trial & available 
to be celled by accused or bis counsel 
if they desired to do s0.—R. v. CRONAN 
(1924), 41 Can. Crim. Cas. 320; 57 
N. Ss. R, 25,.—-CAN. 


5766 ii. 
been permitted for the purpose of 
securing a new trial to read the affidavit 
of ove who it contended should have 
heen called as a witness by the prose- 
ecution :-—Held: the omission to cal 
such witness did not result in such a 
miscarriage of justioe, or the possibility 
of it, as to warrant a new trial.-—R, v, 
GALLAGHER, ee 4D. L. BR. 1059: 
3 WwW. Ww. R. 357. AN . 





-}—The defence having 





58766 fil, -~—.}-R. v. Chow KEE 
(1929), 42 B. ©. lt. 67.—-CAN. 


at. No opportunity of cross-exumining 
former witness on statement at trial.}-~- 
R. ». Ver (1925), 44 Can. Crim. Cus. 
949- (1925) 3 W. W. R. 100.-—CAN. 


PART XIV. SECT. 6, SUB-SECT. 4. 
av. Evidence material d: relevant to 


show verdict wrong.}-—The P ose of 
the ct. in allowing appl ° lead 
additional evidence under Criminal 


Appeal (Scotland) Act, 1026, 6. 6 (b), 
{a to give him an opportunity of show- 
ing that the verdict was pronounced 
in the absence of matter material & 
relevant to lead to a contrary result.— 
SLATER v. H.M. ADVOCATE, [1928] 
Ss, C. (J.) 4.---SCOT. 
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date a sentence before the first da 
sessions. R. v. Hatou (1930), 22 
Rep. 83, C. C. A. 


5629d. Sentence ordered to run from passing of 
sentence—Abnormal delay in preparing trans~- 
scripts for court.|—R. 
RIBUFFI (1929), as reported in 21 Or. App. 
Rep. 94, O. O. A. 


e }-—R. Vv. 





-]— The ct. below cannot ante- 
of the 
ir. App. 


v. BYRick, R. v, 


TURKINGTON, No. 5965a, 


-}—-The ct. will, if it thinks fit, 
hear a plea of insanity even though it was 
not raised at the trial.—R. v. CANHAM (1925), 
18 Cr. App. Rep. 163, 0. C, A. 


57389a. S. P. R. v. Harca & SuirH (1928), 20 Or. 
App. Rep. 181, C. O. A. 


PART XIV. SECT. 6, SUB-SECT. 5. 
m. Read now ‘' 6793 1.” 

$703 ii. ——- —---.]——-R. v. Husrry 
(1924), 67 N.S. R. 537.—CAN. 
5793 iii. —-— Evidence not inoom- 


guadihle with evidence at trial.}-—-TR. v. 
Ae (1980), 54 Can. OC. OC. 211.— 


PART XIV. SECT. 7, SUB-SECT. 1. 


pi. —--—- Criminal Anpeal (Scotland 
Act, 1928 (c. 15).}—~-The Ct. of Crimina 
Appeal ts not a ct. of review in the 
gonse in which that term is used in 
civil procedure; it cannot upset a 
verdict merely becauae it disagrees with 
the view oither of the evidence or of 
the credibility of the witnosses on 
which it proeecded ; {it cannot interfcre 
unless {it thinks the vordict unreason- 
able. The test of unreasonableness 
is similar to that applied to verdicts 
obtained in civil jury trials, viz., was 
the vordict so flagrantly wrong that no 
reasonable jury, acting honestly under 
roper direction, could have given it.— 
EBB t. H.M. Apvooatr, [1927] 
8. C. (J.) 92.—SCOT. 


li, -~—.J—Held; an appellate 
ct. could not, uuder Criminal Code, 
s. 1016 (2), substitute for the con- 
viction under s. 405 a conviction under 
8. 406.—R, v. Luroux, (1928) 8 
62 0. L. KR. 336.—CAN. 


p ffi. pe aero was tried for 
murder by intentionally causing the 
death of another native. He was con- 
victed by the Additional Sessions judge 
& four agseasors of culpablo homicide 
not amounting to murder, & was 
sentenced to a term of rigorous imprison- 
ment. Tho Govt. applied for a revision 
of the judgment, & the High Ct. altered 
the conviction to one of murder & 
sentenced the applit. to death :—-J/eld : 
on an application for revision, as dis- 
tinguished froin an anpent the High 
Jourt had no jurisdiction to convert 
the Anding of an acquittal of murder 
into one of conviction & to sentence 
the man to death.---KIsHAN Sinayy v. 
te dee): 44h. 1. lt, 690, P. C— 


piv. -. = -.J--R. wv. Riwmy (1830), 53 
Can. C. ©. 106.---CAN, 
even }--R. v. HENDERSON 
M. P, R. 277.--CAN. 
-}-~On an appeal, from u 
ased on the 
ground that a statement made by the 
trial judge when imposing sentence 
indicated that he entertained roason- 
able doubt of the accused’s guilt :—- 
Ifeld : taking the judgment as a whole, 
the contention could not be supported, 
& the appeal should be dismuissed.—-R. 
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conviction for theft, 








| ound for granting 
App. Rep. 186, 0. C. A. 


5802a. Sv uaasiaeory 4dentification.|—Conviction 
ed.—R..:¥. 7a ei (1926), 10 Or. 


Tp. 


Rep. 181, 0. ©. A. 


5802b. Photograph of accused published in news- 
paper,.|—R. v. MorRIsON (1911), 6 Cr. App. | 


Rep. 159, 0. 0. A. 


58020. Insanity —Supervening after ‘trial.]—R. | 
 v Driscort & ROWLANDS (1928), 20 Or. App. 


Rep. 161, 0. 0. A. 


5805. Add. Annotation :-—Retd. 
' (1930), 22 Cr. App. Rep. 130. . 


Indictment alleging offence under | — 
repealed section of statute.}—Where a person 
is convicted on an indictment framed under 

_@ repealed section of a statute, the Ct. ot 

peal quash the conviction. 

—R. v. TAYLOR (1924), 98 L. J. K. B. 912 ; 
88 J.P. 152; 40 T. L. R. 836; 69Sol. Jo. 12; 22 
L. G. R. 681 ; ; 18 Cr. App. Rep. 105, C. C. A. 


has distinctly reached the 


5806a. 





Criminal Ap will 


5816a. —-—-.]——If a jud; 


conelus n that tl e case egainst & 


V.: "WALKER, 11981) 1 w. Ww. ‘RB. 584.~ 
een. 


——,}-—Deft. was tried on an 


in Molaiant obarging commission of an 
noe & was convicted of an * atters t: 


io commit ”’ en oe: ~~ Held e 


ecanee waa sufficient dl eet the. 


ah & his a rater rik pears a 
a.) accuse 
ata saul place in a named county & 
lace with such 
e evidence at the trial, 

e fact that there ts aaetae in the 
evidence to show that the place is 
within such county or province:-—Held : 

not such an cnet ion as to give ground 
ae an n appeal —R. v. PAYETTE, ty 
112; ; (1924)3 W.W 


bill, ——.]—Where the Crown’s 
ue was founded on the evidence of a 
oe re ung ehild, who contradic a 
nanos on the vital point ia the trial, & 
on several minor mattere :—Held: 
plea tounded on 6 such evidence 


could not be sustaine v. GIRONE 
(1935), Be B.C. R. 854 CAN. 


b iv R. o. McK enzte (19268), 
68. N 8. R. "Rabe cOAN. } 


bv. ---—. rene the aoe | 2 
ou questions of fact are on () 
sot aside where 


econ 


findings aro obvi- 
ously & pal wrens: or are un- 
an poasroable at be su rted b 


the evidence.—R. v. M. 
rea Oas. 80; 68 N. Ss. 


Ro v. "Bavgpagee (60) 47 Gan Or Crim. 
Cas. 80; aia 179.—O OAR. 


b vii. 
R, %. "Nionora9e AUER 6), at ‘Cane Grim, 
saris 


1990), 46 Can, 
ae 


bee Can. Grim. 


Rs 0. Happan 


d allowed.— 
ZERMAKC (Saale. ) Witty 48 Can. Crim. 
Cas. 87.—-OAN. 
b x. ——— Fartance befhween evidence 
——As to Pe pate of Be j— 
. Dar 


7 et 1 We W. We Be ie 


ssote, Conftieting adioat viswws.].-The mere fact. 
that conflicting medical views of the evidence 7 
in a case were put before the jury is not a 

leave to a 

RNE (1925), 69 Sol. Jo. 


ch taing. poreiilited a Sukie . 


Oan. 
§87.—CAN. 





er 


peal. acc. v. 
98 ; 9 Cr. 





can 


| draw it iota ert 
(1928), 21 Or. App. Rep. 68, 0. 0.:A.- 

-}—If the ct. is of opinion. that at the 
close of the cave for the prosecution there is. 


picion, he ought to with: : 


no. evidence to go to the jury it will, in the 


defence, 


absence of evidence of such evidence from the 
uash a conviction.—R. v. Hocs- 


- -- @LICK (1929), 21 Cr. App. Rep. 161, 0. C. A. 





5840b. 


R. v. Friend | 5840c. —— 


5840d. 





deft. is 


b xi. ——— }_The Ct i‘ 

appen quashed a verdict & sentence, 

ere the evidence was defective in 
ome important & the evi- 
dence, such as it was, was not presented 
to the jury in @ way as to bring 
gufficiently. clearly be 
questions they had to determine.— 

. v. SMITH, agar) I. R. 664.—IR. 


xii. ——.J—If the evidence is 
gore ear oedy dient, the’ Ge: 
© jury are properly ; 
of Appeal cannot interfere with their 
Vv ot because in the opinion of the 
presiding judge it is b. on evidence 
Nag oct was untrustworthy & ought not 
e been accepted. oe HOMAS 
(oath, 28 os IY 8. "490; 45 
Ww. W.N. 146. AUS. 
st. Co ae yeti Rin eeiog 
Although no @ 


MUBGRAVE ( s.) 1980), O46 
. Crim. Cas. 45.—GAN, 


sv. Non-indictable offence tried as 
indictable offence. ence.}-—R. v. THOMPSON, 
{1988} 4D. L. R. 859; 50 Can. Orim. 
Cas. 183; 62 O. L. R.'610.—OAN. 

sw. Conviction bis in eee haley i pig 
or forfeiture.) 
oted a district 
ea 


ee 


th ‘district. ustice 
ted to siete - ponents of the fish 


as Act :—Held: the 
pint Pet eee evalideted the the gonviotion.— 
TANGNEY wv. DISTRICT FOR 
CouNTY 


or KERRY, Ta88] L RR 358, — 


ges XIV. SECT. 7, siesaigetlanony 


R. © BERGER, 
085) 2 2 D. L.. Dd 23° > 43 Can. Crim. 





5824 vi ———.}—Defta. were 
convicted of the offences of conspiring 
to defraud 


a city corpn. of oe, aus 


to the corpn, for taxes :—He an 
of guilty ahaa or 
belief ene not properly be anand 


beyond all reasonable doubt, & wi 
such | of co ty as wend 
warrent 


accordingly quashed.— v. EPeTEin, 
R.-e, BR. v. WALKER, R. ®.. SPERON. 1935), 4$ 


‘$824 vil. ——~, } Deft. 
convicted of ra rape Held ¢ ue 
regard to tho. i Lapeer the verdict: Was 

- Se 





viction iouhded on mere susp 
Wanuace (1981), 75 Sol. Jo. 459; 28 Cr. 
App. Rep. 82, C. 





viction when the evidence is 
sistent with innocence & guilt.— 
BINDER (1931), 23 Or. App. Rep. 59, O. O. A. 
58406. ——— ———. }— 
7 App. Rep. 101, C. C. A. 
B850. Add. Annotation :—Refd. R. v. Rice (1927), 
20 Or. App. ‘Rep. 21. 


8848 vili 
80N (1926), +f Can. | 
69N.8. R$ shed bdo 


- Cas. 348; 66 0. DR. | 


5840a. —— ——.|—R. v, Dans (1927), 20 Or, 

App. Rep. 127, 
<5 Conviction; 
und of there being no evi 
. v. TAUMAN (1981), 23 Cr. App. Rep. 44, 


C. C. A. 


quashed on the 
ence of guilt.— 


-}—-The ct. will quash a con- 
icion.—R. v. 


C. A. 
-}--There ought not oe be a con- 


y con- 
Boe bain », BOOK- 


R. v. OaRTeER (1931), 28 Or. 


ot a ne meee ree ent 


ciceanonable. ° & could not be ou spat 
& must be set ee UBLEY 
(1925), se N: S. R. oo 


"5824 oR. 
SING Gaow Ao CAN (B. 0.) an 7), ds bh 
Crim. Gus 


285 (4), canno 


for oe Code, 8 
dna are 


appl me pen eae to a nse which is 


aaa power, i 3: HIGGINS, matt 
D. L. R. 269 3 50 Gan. Grime Cas, S81: 
63 hee i 101.—OAN. 

J., 


——.}-R. v 
sans W, Ww. R. 625; 52 Can. Crim. 
8 Man. L. R. 144.—CAN. 
5824 xi. —~——-,.J-—-Where on an 
wither from a conviction by a ju 
hout & jury it was ap rk that 
dence of one or bo ft the two 
eM maton for the Crown perjured 
& in direct. conflict with that oft two of 
the defence witnesses, one of whom at 
least was a completely 
leans :~—Held: the charge had not 
doe roved Seana a pepe ees 
doubt the conviction was ae azeshed 
R. v. Smrra, (1929} 3 W. W R387 j 
D. L. R. 605; 52 Can. C. 0 a 
Man. L. R. 325.—CAN. 


santidl only.}oR. v. LOR YUEN (Ont) 
v. 

ahr ni 62 Orim. Caa. ben 300 OAR. 

Oa. m an appeal from a con- 

viction or murder that the case 

fell within sect. 1614 of the 

Code in that the verdict was one which 








quash 
Mages (1931) 2'W. W. R 604. "GAN. 


R. v. Nyonor- 
, Cau, 1135 


5843. ix nicin a Mar» 
Saak,), (1087) 1D. Le Re 783: a7 
Gan. Grim. Gab. 118.—CAN, 2 


tn sx. Conviction offence wot 


 Groomnen rea 15 N. es ares 


Vol. XIV —Ociminal Lan 





sst0e, ——J—The ‘eeatiee of the juris- 

. diction under Criminal Appeal Act, 1907 
_& Baal 8. 4, depends on the ralrGenatiiee of 
| articular case, whatever vag fi be the 
? oa n of the ances who tried it.—R. v. 

Rrow (1927), 20 App. Rep. 21, ©. C. A. 

Annotation :-—Refd. R. v. Davidson (1927), 20 Cr. App. Rep. 66. 
5850b. necro ——.]—R. v. Davipson, No. 8128b, 


5Sbba. Conviction of one co-defendant quashed-— 
Quashing conviction of other co-defendant. ]— 
rnb Saige pean the conviction of es ed 
Ps ea or iracy is quas 
thst of the other will be +f : 
HILLMAN (1931), 23 Cr. App. Rep. 58, CO. C. A 
5856a. -}—R. v. Ricwarps, No. 6280a, post. 


5856b. ——-.}—Conviction quashed on the grounds 
of non-direction & of receipt of inadmissible 
evidence.—R. v. Howarry (1926), 19 Cyr. 
App. Rep. 102, 0. C. A. 

5856c. -J-—R. v. BERRY (1926), 19 Cr. App. 
Rep. 118, C. C. A. 

5868a. -+—-It is a misdirection, on a 

- eharge of obtaining credit by fraud, that the 

jury may consider other cases of alleged 
stealing, which have not been established in 
evidence.—-K. v. Hint (1930), 22 Cr. App. 
Rep. 54, ©. GC. A. 

5867. Add. Annotation :—Distd. R. v. King (1927), 
20 Or. App. Rep. 158, 

5870a. ‘ nvictions quashed on the 
ground of evidence of previous convictions 
having been wrongly admitted.—R. v. 
GRAHAM, R. v. ANDERSON (1924), 18 Cr, 
App. Rep. 8, C. . A. 


uashed.—R. 


























5870b. ——— R. ar KING (1927), 20 Cr. 
App. Rep. 1 88, 0 0. A, 

5870c. ~--—-- ——-- Disclosed by prisoner.'..-}t. ». 
GUERIN, No. 2840a, ante. 

5870d. ——— Evidence of bad character.J)—R. 1. 
FLEMING, No. 6106a, post. 

5878a. ——— —-—.}—R. v. Hast.aM, No. 2839a, ante. 

5873b. Evidence by witnesses on stag tae 
charge.|—-R. v. DUNNTCO (1931), 25 Cr. App. 


Rep. 77, C. C, A. 
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ae a oo ee Pe ai ga al allot 
. Howse, (19286), 10 Cr, 





5877s. — J—R. v 
' App. Rep. 118, 0. O. A. 


5884. Add. Annotation :—Refd. Godman v. Times 
Pnblishing Co 


.. [1926] 2 K. B, 278... 

5887. Add. Annotations :—Retd. R. v. Dunkley- 
(1926), ieee T. 632; R. vo. McLean (1026), 
184 LL. eae R. v. Pollinger (1980), 22 
Or. App. TRep. 7 

5906. Add. Annotation :—Consd. R. v. Baldwin 
(1925), 188 L. T. 191. 

5910a. —-— ~———-.}-(1) Rejection of evidence 
legally admissible may be a for quash- 
ing a conviction. (3) Th a et age oat 
semble, should put in at the trial all docu- 
ments put in below.—-R. v. THomas (1981), 
23 Cr. App. Rep. 86, 0. 0. A 

5915a. ——- -———.}--An inadequate’ summing up 
may be a ground for quashing a conviction.— ' 
Pe BREED (10931), 22 Or. App. Rep. 166, 


5926a. —~-—.]——-R. v. Howarru, No. 5856b, ante. 


5927a. ——— ——.}—Where the defence is an 
alibi, the jury must be pointedly directed on 
the identification.-—-R. v. PHILLIPS (1924), 
89 J. P.16; 41 T.L. R. 190; 18 Cr. App. Rep. 
151, C. C. A. 

5927b. Direction as to time.}—R. v. Sarn, 
No. 6066a, post, 


5927c. -}-Where an alibi is set up as a 
defence, the jury must be directed that if it 
fails they must consider the facts of the case 
on their merits.—-R. v. CHEw (1926), 19 Or. 
App. Rep. 78, C. C. A. 

5927d. arr letanea tf statements by sole witness to 
identity.|— Where tho only witness to identifi- 
cation of the accused has at one time ex- 
pressed doubt about his own correctness, the 
attention of the jury ought to be drawn to 
this fact.—R. v. fot Geass (1080), 22 Cr. 
App. Rep. 138, ©, C. A. 

5929a. -+—When in a trial for larceny 

asportation of documents has been proved, 
there must be a direction whether it took 
place animo furandi or not.—R. v. Jonns 
(1026), 19 ot App. Rep. 39, 0. 0. A. 
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ao. eae 


proseu ten against three accused per ons 


or breaking & entoring & for 8 ing. 
(1921), WRC R st -0AN Swot at oA pala rg fudge Be eee ne 
ORTYNSKY, 927} 2 W. W. R. 310; 42 Can. Crim. | gntering only, & did not point out fc 


6856 xvi. ———.}—R. v 
{1927} 2 D. i. R. 78 ote era 
R. 


957; 
319; 21 Sask. L. R. 448 iS -CAN. 





umstances ri 
aenco, which « occurred not at the trial, 
the verdict at which is in appeal, but 
at a former oars where the perjury for 
which accused has been convicted waa 


21 Sask. i. a é79 .—CAN. 


pe reenttwings = Sieas-. NND 


-}+—-R. vv. 
(Ont. . } (teat : D. L. R. 1093; 49 
87.—OAN. 


are ti ————~, Accused & one M. 
left a room in an hotel to 
intoxicated. On reac 
of the hotel M. said to the 
** J got hit in the eye, but t 
tellow got worse than I 
rie saw that there was blood on both 

ediately 


the jury that it was, under Criminal 

Code, 4. 575, opon to the jury to find 

the prisoners, ov some of them, guilty 

of stealing :——Held + this omission was 

in iteelf sufficient to emoune ae i 
er, both | miscarriage of justice.—R. SHo 

he rotunda GRRALEY 6 & he {1928} st R, “Od 
ht clerk | 246; 22 Q. J. P.1 


he other sy. Direction alteaed Py ? “anf, }-~ 
a,” & the R. Hum KING, [1928] 2 L. R. 
687; 49 Can. Orim. Cas. Vat 60 

It. 5.—CAN 


CooPpnr 


Sreaed. to have been comm M.’s bands. Imm y after | Nn, 8, 
R. v. Cregrunees: as: 1 W. W. ‘R. thay had left the hotel, a third man, 
82; 41 = eae —CAN. who came to the hotel with them. was a sz. Failure to direct ol ury how to view 
e (p._ 523) ——}—R,_v. | found dead & iu & bettered oondition peavia, (1030) SD. ts Re 312; 68 
Barciay (Ont. (1098), 52 C Can. Crim. from. the couvietioa | * aeepheal | Gon. ©. CG. 178; 1M. PR, 346.~— 
Ona. 134. as manslaughter :—Held : yo was non- | CAN. 
ie (g. 524 Lz, vie v. abet: (19311 arth fom amonntt J the jury. | PART XIV. SECT. 7, SUB-SECT. 7 
n € ¢ 0 Rae Py uUry. * . e fi“ 
4D. L, R. 193.—CAN, the result of which was that the A. (b). 
s (p. 536) i. ——-- ddmiasion of con- | stro evidence in favour of accused 
R. wv. Bar- | viz., M.’s anpearance after out 


Ke No prep 
OO. 134 A 489; a 
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5969 1. Conviction 
for defence 


 PormaNor, (1928) 8. cant } 79. “-B00F. 


coming 
of the room & his statement of ae 


‘actions, was not submitted to 


consideration ase it. ought, De 
should be a new trial.—R. 
NICHOLSON (1937), 49 Cs ner Cas. 


| 928; 39 B. C. R. 264.-- 
8920 iv. -—-—.}—An Indictment was 


39 


sb. to tal Felonious intent.) — 
dang t jude yiasag the jury 
that be married 


5982a. —— By or vied to detraud.}—R. v. 
Moorg, No. 3007a, ante 

5932b. Shopbreaking. \—On an indictment 
for shopbreaking & larceny the jury should 
be informed of the various verdicts open to 
them on the evidence.—R. v. NEVILLE (1931), 
22 Cr. App. Rep. 163, ©. C. A. 

5032c. Breaking & sate ne = Breen: v. 
LiorpD, No. 2889b, ante 


59382d. ——~ On an "indictment charging 
breaking & entering, a breaking in law must 
= proved, & the jury must be distinctly 

ch ee on this point.—R. v. BRIERLEY 

rigD ), 18 Cr. App. Rep. 186, 0. C. A. 

5934. Add. Annotation :—Folld. R. v. Smith (1931), 
22 Cr. App. Rep. 180. 

5936. Add. Annotation :-—Folld. R. v. ‘Smith (1931), 
22 Cr. App. Rep. 180. 

5938a. -}—The gist of the crime of 
obtaining by false pretences is an intent to 
defraud: direction on this point must be 
clear.-R. v. RenTon (1925), 19 Cr. App. 
Rep. 88, C. ©. A. 

5938b. 




















-}-—-On a charge of obtaining 


hy false pretences there must be a direction | 


on the issue of intent.—R. v. Kay (1925), 19 
Cr. APP: Rep. 42, C. 0. A. 

5938ce. . -]}--On an indictment for obtain- 
ing by false pretences the jury must be 
explicitly charged that they should not 
convict unless they find an ‘intent to 
defraud,’ the legal puport of which should, 
except in the oo cases, be indicated.— 
R. v. SmirH (1931), 22 Cr. App. Rep. 180, 


Pm eae 





5938d. ----— .»J—It is a misdirection to suggest 
that evidence on a charge of obtaining by 
false pretences which tends to disprove an 
intent to defraud is ‘‘ subsidiary ” to the real 
issue, even though that evidence per se does 
not. constitute a defence.—R. v. Pickur 
(1981), 22 Cr. App. Rep. 186, C. C, A. 

5948a. —-—- Larceny. ]|—-On a charge of knowingly 
receiving stolen goods it is imperative that 
the jury should be directed that the larceny 
implied must be proved.—N. v. McGuIReE 
(1980), 22 Cr. App. Rep. 31, C. C. A. 


5948b. ——— ‘**‘ For & on account of ”’ 








person 
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defrauded.}—On an ‘indictment for fraudulent 
conversion the jury must be directed on the. 
question whether what was received by deft. 
was “for & on account of’? the person(s) 
alleged to be defrauded.—R. v. BROWN 
(1931), 28 Or. App. Rep. 18, C. C. A. 


5947. Add. Annotation :—Consd. R. v. 
(1930), 148 L. T. 811. 


5947a. ——-.]—R. v. Woops, No. 751b, ante. 


5047b. ———.]—R. v. KitprIpE (1981), 28 Cr. App. 
Rep. 12, C. C. A. 


5047c. Failure to distin h larceny & obtaining 
credit by fraud.]—-R. v. LEE, No. 5628a, ante. 


5959. Add. Annotations :—Consd. R. v. Thorpe 
(1925), 183 L. T. 95. Refd. R. v. Canham 
(1925), 18 Cr. App. Rep. 163. 


5965a. ———.]—-(1) An alternative theory put 
forward by the defence which is consistent 
with the evidence ought not to be ignored in 
the summing-up & the ct. will consider it. 
(2) The ct. will not interfere with the 
findings of fact by a jury if they have been 
properly directed & could reasonably arrive 
at the verdict.—R. v. TURKINGTON (1930), 
22 Or. App. Rep. 91, C. C. A. 


5965b. —-—-.]_If a summing-up ignores evidence 
of a prisoner’s attempt to get honest work it 
may be ee. ——R. v. COUNTER (1931), 23 
Cr. App. Rep. 22, C. C. A. 


5976. Add, Annotation :—Folld. RR. uv. 
(1924), 18 Cr. App. Rep. 29. 


5992a. - |-—R. v. TAVENER & TosBiTT (1928), 
21 Cr. App. Rep. 63, C. C. A. 


5992b. -——.]——A misdirection on a material fact 
is sufficient to invalidate nena ere v. 
Daviss (1930), 22 Cr. App. Rep. 24, C. C. A. 


5992c. --—-.]---A definite mistake in a eae ee 
up about the identification of a chattel 
charged in the indictment to have becen 
stolen may be Braver for quashing a con- 
viction.— R. v. BRIDGER (1930), 22 Cr. App. 
Rep. 21,C. C. A 


6018. Add. Annotation Fina v. Fisher (1926), 
19 Cr. App. Rep. 1 


60384a. -J—R. v. ae No. 4693a, ante. 
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6948 i. ie pana ashing 
rater }—BROOKS v. R. » (1928) i 
48 Can, Crim. Cas. 333 ; : 


D. L. R. 268 : 
[1927] S. O OR, 633.—CAN. 


e a e 








-——.]—In direct- 
fae one jury the ju gave them the 
impression that mere know ledge of the 
crime without any alding or abetting 
thereof war sufficient to make accuse 
® principal i ike eps hace a ied 
direction, & new trial o ored.—R, 
DoutcraR, (1924) 4 D. L. i hee — CAN. 


6016 iv. —--~~.}-—-It was con- 
tended that the the judge rualectea the 
jury in rea m a sect. of the 
C rimainal Oc cred which uae bheon Avneled 
before the trial t lace :——Held 
as the sect. in nieetion was simply Py 
statement of the common law & could 
not prejudicially affect aay riee ar 
case waa within the soon - 10 
the objection had no fortes 
POLACHTAN (1983), 5 As LN, 8. R. 413; 
1 Can. Crim Cas. £49,—CAN 





6016 v ———, }J—The fact that 
the trial, judge in ch the jury 
misstated the law will not, view of 
his subsequent correction of this 
statement after the jury were called 
back, justify the setting, aside of the 
ony otion.— STEER. R., [1934] 4 

ae te i924) LW. W. R. 1146. 





PART XIV. SECT. 7, SUB-SECT. 7.— 
C. (b) i. 


6019 fii. ———_.]—Where homicide 
was proved & was not denied, but the 
defence of temporary insanity caused 
by intoxicating liquor was set up :— 
Held: the omission from the trial 
judge’ s charge of an instruction that 
accused was entitled to the benofit of 
a reasonable doubt was ge pgp 
wrong entitling him to a trial.— 
R, v eyrres af ea 2 W. ww Ber 747; 
44 Can. 85 B.C. ht. 
8! pricy a i 

6019 iv. 
indictment charging receiv 





Upon the trial of an 
sth ing stolen 


patio viv he got it honestly. If 

ve & oun nocownt of 
it, he is roagonsbly prosam to be in 
poskession of it honestly’’ :—Held : 
he charge waa not in accordance with 
the principjea of law as jaid down in 
R. v. Schama, No. 6019, & the con- 
viction must be set aside & a he Ce 
had.—-R. v. MORTON, 938) 1D. L. R. 
720; 51 Can. Crim. Cas. 96 ; 60 
N.S R. 802. —CAN. 


PART XIV. SECT. q, SUB-SECT. _— 
C. (b) ii. 





d ~The omiasion to 
ce before the jury the law rte 
the donde Nes private defence of the 
peor aring on the facta set up, 
to direct th their attention to the point 
viether. & how far, accused 
justified in attacking deceased, 
a& tion vitiating the 
trial —R v. ASERUDDIN (1926), 
53 Porpin 980 Paik ve TL. a 
©. DELL "OSPEDALE, 
risen : 1D. 


ian dD Bir ot Cag cr 


s¢. Rape.}—R. v. Hats (O 
49 Pet Gee va SCAN, 





- 6084b. --+~A summing-up must distinguish 

clearly between the c 1 of larceny & that 
of knowingly receiving, &, if there is more 

than one deft., between their respective 
shares in the offences alleged.—R. v. EBBAGE 
(1930), 22 Cr. App. Rep. 50, C. C. A. 


6034c. -}—On an indictment against more 
than one person the summing-up must 

a eouninale tga A ae esoiaareaeg each 
eft.—R. v. BROWN P r. App. Rep. 

189, C. C. A. eeeen 
6049a. Failure to warn jury that they cannot safely 
convict.}-—R. v. O’CONNELL, No. 6112b, post. 


6056. Add. Annotations :—Consd. BR. v. Evana 
(1924),88J.P.196. Apld. R. v. Beebe (1925), 
133 L. T. 736. Consd. Statham v. Statham, 
[1929] P. 181. Apld. R. v. Charavanmuttu 
(1930), 22 Cr. App. Rep. 1. Consd. R. v. 
Davies (1930), 22 Cr. App. Rep. 33. Refd. R. 
v. Ross (1924), 18 Cr. App. Rep. 141; R.v. 
Harris, [1927] 2 K. B. 587. 

6063. Add. Annotation :-—Refd. R. v. Roberts & 
Morriss (1926), 134 L. 'T. 635. 


6064, Add. Annotations :—Consd. Statham v. Stat- 
ham, [1929] P. 131. Refd. R. v. Whitehead, 
[1929] 1 K. B. 99. 


6066a. —— 








quashing a conviction, if the jury is directed 


Ree mr eee Rane MERON mettens wo ote a Oe ene ge! momen 


Direction that corroboration exists 
not warranted on facts. ]—(1) It isa ground for 


conviction.—R. v. 


Vol. XIV.—Criminal Law. Cases 6084b—6067s; 


that there is corroboration of an accomplice’s 
evidence, when the ct. thinks there is none. 

(2) In dealing with the defence of an alibi, 
the ct. of trial ought to direct the jury on any 
part of the period of time which is relevant. 

(3) Without saying that in every case it 
is proper to sentence an accomplice pleading 
guilty before he gives evidence for the Crown, 
it is obvious that where he is not sentenced 
it is more than ever necessary to warn the 
jury about accepting his testimony, because 
his object is to mitigate his own punishment 
(Avory, J.).—R. v. Smrra (1924), 18 Cr. App. 
Rep. 19, C. C. A. 


6068b. —-—.]— Where the evidence against 
a prisoner is the uncorroborated evidence of 
an accomplice the judge must warn the jury 
that, while they may convict on such evidence, 
it is always, not generally, dangerous to do so. 
It is wrong for the judge to tell the jury that 
if they are quite certain in such a case that 
the accomplice is telling the truth vee ought 
to act on it.—R. v. Brerp (1925), 133 
L. T. 736; 89 J. P. 175; 41 T. L. R. 
ar re Cox, C. C. 47; 19 Cr. App. Rep. 22, 

Annotation :-~ Refd, TR. 1, Harris, (1927) 2K. B. 687. 

6067a. -——-.|—-The correct direction 
on a charge of indecent assault is that it is not 
safe to convict on the uncorroborated evidence 











GALLAGHER, [1924) | any fants in evidence which would 


PART XIV. SECT. 7, SUB-SECT. 7.— 
C. (b) iv. 


sd. Direction that evidence as to 
8 immoral character relevani— 
Presumption of innocence.)—-The Judge 
directed the jury that the facts proved 
with reference to prisoner’s character 
were relevant for their consideration, 
& that the presumption of innocence 
applied with less effect to prisoner than 
to a man of proved good character. 
The jury found the prisoner guilty by 
& narrow majority :—Held: the Judge 
had misdirected the jury in law, in 
respect that the immoral character of 
the panel was irrelevant, & the pre- 
‘hays eer of innocence applied equally 
in all cases, & could only be displaced 
by evidence relevant to prove the crime 
ch —— SLATER v. H.M. ADVOCATE, 
{1928} 8S. C. (J.) 94.—SCOT. 


PART XIV. SECT. 7, SUB-SECT. 7.— 
C. (b) v 


se. Failure to direct jury as to degree 


of ouf necessary.J—R. v. MEGILL, 
[1949] D. L. R. 279; 1 W. W. RR, 
470; 51 Can. 


Crim. Cas. 377; 23 
S. L. R. 299.—CAN. 


PART XIV. SECT. 7, SUB-SECT. 8.— A. 


ri. Criminal Code, 8. 1002.}—~ 
Deft. was convicted of having had 
carnal knowledgo of a feeble-minded 
:-—Held: as there was no evidence 

n corroboration, the conviction must 
be quashed.—R. ©. Simms (1924), 43 
Can. Crim. Cas. 28; 57 N.S. R. 476.— 


CAN. 
r -}—HvB 
4D. UL. R. 760; [1927] 8. O. RR. 442; 
48 Can. Crim. Cas. 172.—CAN. 
---R. v. HAMLIN 
L. R 


r iii. —— -—— H 
ee 1930} 1D. L. R. 497; 24 
ta. L. R. 296; [1929] 3 W. 





IN v. R, 11927} 
R 


W. R. 
258 ; 52 Can. Crim. Cas. 149.—CAN. 


PART XIV. SECT. 7, SUB-SECT. 8.—B. 


te the danger of convic upon the 
uncorroborated testimony of an accom- 
is not a strict rule of law, but 
merely one of practical wisdom & 
carefuiness, & the omission of the trial 
judge to give the customary warning, 
even {f technically an error, does not 
constitute such a riage of justice 
or substantial wrong as to vitiate the 


4D. L. R. 1059 ; 3 W. W. R.357.—CAN, | 


6064 viii. -}-A charge tw 
the jury, that, while it was dangerous 
to convict on the evidence of an 
accomplice without corroboration, yet 
in this case {t was the right & duty of 
tho jury, if on the accomplico’s evidence 
they folt no reasonable doubt of the 

ily of aecuscd, to convict him :—~ 
Teld : v. rvisdirection. 

Ifa judge discusses the evidence of 
an accomplices & points out its con- 
sistency, he should explain to the jury 
the considcratioos which prompt an 
acecoinplice to testify against accused. 
—K. v. SLEE, (1926) 1 D. L. R. 729; 45 
Can. Crim. Cas. 190; 58 O. L. RR. 313. 
--CAN, 

6064 ix. ~——.}-—-Whon the 
evidence against a prisoner is the 
uncorroborated evidence of an accom: 
plice, it ia wrong for the Judgo to toll 
the jury that, if they are quite cortain 
that the accomplice is telling the truth, 








oe ome 


they have not only the right to convict 
prisoner but that It is thelr duty to do 
80. In auch « case, the judge shoul 
follow the rule laid down in Zit. v. 
Baskerville, No. 6056; the judge 
should warn the jury of the danger of 
convicting prisoner on the uncorro- 
borated testimony of an accomplice &, 
in his discretion, may advise them not 
to convict upon such evidence, but he 
should point ont to the jury that it is 
within their lega} province to convict 
upon such unconfirmed evidence.—~ 
GoUIN v. R., {1926} 8, C. R. 539.-—CAN. 

6064 x. -—~ ———.}— Where the evl- 
dence of accomplices is uncorroborated, 
juries should be instructed as nearly as 
possible in the la in which the 
rile of practice iat down in Gouin v. 
R., No. 6064 ix, ante, is expressed. 

A charge which in effect pute the 
evidence of an accomplices on the same 


footing as that of au o witness 
amounts to a miscarri af justice.— 
R. v. Bacutu (Sask.), { 27338 D. LL. R. 

. RK. 1; 48 


1179; (1827] 2 W. 
Can. R 


Cas. 53.-—CAN. 
it, was 


6064 xi. ES By a : 
the tiret duty of the trial judge to have 
inst-ncted the jury as to what in law 
would constitute @ man an accomplice ; 
he should then have proceeded to 
direct. their attention particularly to 


4] 





: 


to 


i 
| 


| 


sorve to indicate L.’s complicity in the 
conspiracy at any stage thereof, & to 
subnit to them the issue as to whethor 
what he was proved to have done made 
hirn, baving regard to tho direction in 
law alroady given, an accomplice; he 
should then have instructed the jury 
that, if they conoluded that the witness 
was, at any atage of the proccedings, an 
aeoomnplices in the crime charged against 
the accused, there would bo danger in 
convicting them of that crime upon his 
evidence standing alone and uncorro- 
borated, although tho law did not 
wreclude thoir doing 80.~--VIGHANT v. 
%, (193018. C. R. 396; 54 Can. C. OC. 
301.--OAN. 
6064 xii, a pies oe ———, ]}-—R. Uv. 


judgeo’s charge to the jury, after warn- 
ing them that it was unsafe to convict 
on the svidence of an accomplice with- 
out corroboration, proceeded to give 
roanons why the evidenco of tho 
uccomplice the case bofore them 
should bo accepted, & rae ytd invited 
them to act on that evidenco if thoy 
believed it, the warning was held 
defective; & the conviction quashed 
& a new trial ordered.—RK. v. SKGAL, 
(1930) L Ww. Ww. hi. B72; 3 dD, LL. It. 
301; 53 Oan. 0. C. 102; 38 Man. L. R. 
474,—~- CAN. 

6064 xiv. ----—- -~~-—~.]---HKOULIANNE 
vw. R., 1931] S. C. Rt. 621.---CAN. 

See, also, cases in Part XII., Sect. 138, 
Sub-sect. 4, E., ante. 

6067 ili, ——~~ --——- ———-.]}--A verdict 
of indecent assault founded solely on 
the testimony of prosccutrix not 
allowed to stand, where the judge did 
not warn the jury properly with respect 

corroboration.-—R.  v. WLLERTON 
lrg ae Se 4D. L. R. 1126; (1927) 
3 W. W. R. 564; 49 Can. Crim. Cas. 
94.—CAN. 

6067 iv. —~—— —---~ -}--On the 
trial of a charge for indecent assault 
on o girl of under sixteen years, the 
trial judgo, tn the course of warning 
the jury of the r of convicting 
on the uncorrobora testimony of the - 
girl, sald: ‘‘ In auch a case, it is usual, 
in fact, necossary, to caution the jury 
aguinst the danger of acting upon ths 


GAUM 











$e fled of Petes veracity, may, after 
- attention . to that babies neve: 


Rep. 40, 0. C. A. 














6067b..——- ———. -——_- JR. v. Soccuies. No. 
3156f, ante. 
ace ‘When consent is 


the defence to a shane of rape, the j iinet 
of the absence of pices thot rs of © 


warned 
the female's story.—R. v. SALMAN (1924), 18 
A App. Rep. 50, 0. ©. A. 


—_— Seto. DRAPER 
| (1920), 21 Or. App. Rep. 147, C. 6. A. 
6069a. —— ——- ——— ———.} When the only 


witness for the Crown on a charge of larceny 
is the receiver of the stolen property, the 
jury should be warned that they may require 
corroboration.—R. v. Drxon (1925), 19 Cr. 
App. Rep. 36, 0. ©. A. 


6072a. -}+-Summing up must be em- 
phatic on the danger of accepting the un- 
corroborated evidence of accomplices & care 
must be taken that suggested corroboration is 








in fact adequate.—R. v. CLIVE (1930), 22 Cr. | 


App. Rep. 19, OC. O. A. 


6072b. ——— o}-~-R. v. CHARAVANMUTTO, No. 
- 4948a, ante. 


60720. ——— Evidence of young cbildren.}—R. v. 
MARSHALL, No. 3136a, ante. 





6078a. ---—- Similar offences on different dates.]-—— 


RR. v. CHARAVANMUTTU, No. 4948a, unite. 


6076. Add. Annotation. :—Refd. R. v. Southern 
(1020), 142 L. T. 888, 


6078. Add. Annotation :—Refd. R. v. Southern 
. (1029), 142 L. T. 388. 


60788. ——- ———- ——..}—Eiven though a sum- 
ming up omits express direction on the 

tion of accomplices to corroboration of 

their evidence, the ct. may, if it is satisfied 
that throughout the trial it has been made 
clear that the issue is whether the testimony 

of rage gps contig is adequately confirmed by 
that of other witnesses, decline to quash a 





heless | 


8090, Add. 


| 11: - ENoush AND. Exrre Digest SUPPLEMENT. | 
e ot iste: but t that the jury, if they are | 


ts ‘conviction. 2. v. Davis 4990), cy Or. 
ie - of 


w Praatoe only.) v. SOUTHERN, 1 fo. S156f, 


aa pe under Road Traffic Act, 1980 (¢. 48), 


gs. 11, 15—Verdict of guilty of” being under . 
- {Influence of drink-—-Ambiguous verdict.}— 
R. v. HAWKES (1981), 75 Sol. Jo. 247; 22 
Cr. App. Rep. 172, 0. ©. A. , . 


Annotations :—Folld. R. ». Dennis, 
R. v. Parker, [1924] 1 K. B. 867. Aplid. BR. 
v. Williams (1925), 19 Or. App. Rep. 67; R. 
v. McDonnell (1928), 20 Cr. oe. Rep. 168. 


6004. Add. Annotations :—Folid. B. v. Hussey (1924), | 
oo aeeee 121 3 R. v. Hancock (1931), 
1 : 


6097a. ——— Necessity for proof JH+When no reason 
is shown to the ct. to believe that a plea of 
guilty has been imp a ad accepted, it will 
decline to interfere.— KR. v CLARE (1929), 21 
Cr. App. Rep. 81, 0. 0 


6106a. Disagreement of mag aura ancond jury 
hearing way in which first divided.|—(1) If 
a jury, unable to agree, has announced in 
open ct., & therefore in presence of the jurors 
in waiting, the numbers of their members for 
& against a conviction, it is wrong to proceed 
with the second trial before such jurors. 
Even if there is no other jury available the 
Bench ought not to threaten to deprive 
accused of bail, unless he will consent be 
tried by those jurors. 

(2) Inadmissible evidence of accused's bad 
character volunteered by a witness may 
invalidate a conviction.—R. v. FLEMING 
(1929), 21 Or. App. Rep. 149,0.0. A... 


6110. Add. Annotation :—Distd. R. v, Villars 
(1927), 20 Cr. App. Rep. 150. 
6111. Add. Amnotation :—Folld. R. v. Villars 


(1927), 20 Or. App. Rep. 150. 


6112a. Improper question put to prisoner—Prisoner 
undefended.]—-R. v. WEEKS (1928), 20 Cr. 
App. Hep. 188, C. C. A. 


es A RR Rl CORRS CRISS GE 


uncorroborated testimony of the ein.” | 
orted b 


&, also, “ unless she is supe 
dependent testimony w ienplinten 
the accused, evidence is not an 
entirely safe or satietactory foundation 
for a verdict beg him ” :—Held ; 
thie direction sufficient. —R., v. 
i i watt in 8. A. 8S. R. 287.— 


wv. MUDGE 
si (1029), 6: 52 Can. POT ea Oas, 402.— 


vi, On ae 
tral of a charge of rape there is a 
direction where the judge, although hi ho 
warns the jury that 
vict on the uncorrobo 
of the nrg seagate rosecutrix, goes ny to say inn 
at corroboration is, Heceasary 
iy it they are not satisi 


Re hat my 


1938; 1D 

403; 248. L 3 
6066 +1, ——- he ital 

party. -}--Upon a trial for rape, the 

ssne was consent or noncconsent,  & 





ence ar unaedion te wae te 
af tie (Hal fudge to direct these 


Steation to me abeanoce of corre 


‘made necessary 

| additional. juryman fron 
who had 
objection oul 2 not be allowed, as no 


tion, the Pr ag of convicting on her 
uncorrob testimo ony. &, there- 
fore, the necessity of th eager tr 
preat care in determ inet the weigh 
be attached to her evidence. ig 
nee having done so waar pon cerns 
uivalent to misdirection 
of justice wit hin 
e. mtn 
v. AUGER, [1929] 4 D. L. R. 864; 52 
Can. Crim 4! 640. L. R. 181.— 


PART XIV. SECT. 7, SUB-SECT. 10. 


a (p. 538) i. One furyman not eu 
—-Whore one of the additional satel To 
jorymen summoned, who was proaent & 

wered to his name when first called 
by = sherk; bs page gests to ae 

8 rk who announ 

that the panel was ex ss ties 
geours en 


per Barges 


ng or 
justice had oocurred.—— LacHLax 
(033), 5 &¢ N; 8. ce “ane ; “i Gas. Gr 


poets agora 
of law pl Ee pien penta ptinsiple 
by a all t members thesent-nrost 
de ‘to act. 228 ee epee 


ted, which 


from a conviction for murder on the 
und that one of the members of the 


charge of ag oe of = juror & a 
there bad bee mistrial.— 
ee ieao) 1 nh. L. R. 699; 

W. W. RB. 49; 51 Can, Crim. Cas. bo! 
38 Man. L. R. 34 -—CAN. 


, tor at th & 
rosecutor a ) hearing, 
4 witness thereon & had sw 


we 


6112. Prisoner giving evidence—Untalr treat- 
mont.}—When the ct. thinks that at the close 
of the case for the Br rosecution the judge, 
neuen ‘be cannot hold that. there is no case 
beat to the jury, might well suggest to them 

in view of the evidence of the principal 
7 witness they could not safely convict & fails 
to lay sufficient stress on the need of corro- 
boration, it ey quash a conviction, as not 
being supported by the evidence & a. mis- 

. carriage of justice within sect. 4, sub-sect. (1) 
pu pe Criminal Appeal Act, 1907 (c. 23), 
4 (1). The ct. disapproves of a deft.- 
witha in the box being treated by any one 
engaged in the case in such a way that he 
ah oon his evidence in his own way.— 
ONNELL (1931), 23 Cr. App. Rep. 8, 


6136. aa ‘Aannelaiion i—Refd. R. v. 
(1927), 20 Or. App. Rep. 63. 


6144a. Refusal to permit accomplice to be called 
in mitigation— Count against accomplice 
withdrawn.|—Proviso to Criminal Appeal 
Act, 1907, s. 4, applied despite a manifest 
error in procedure. —R. v. GASKELL (1929), 
21 Or. App. Rep. 83, CO. C. A. 


6144b. Omission to order production of police 
report.|}-—~H. », CLARKE, No. 4662a, ante. 
6152. Add. Citation :—31 T. L. BR. 401. 


6169a. -+—R. v. BROMBILLA (1930), 2 

Cr. App. Rep. 74, ©. C. A. 

6169b. -}—R. v. Brsuor (1930), 22 Cr. 
App. Rep. 186, 0. C. A. 

168c. v, Saran & CUSHING 
(1929), 21 Or. App. Rep. 174, C. 0. A. 

6169d. ——- ———.]} —R. v. O'BRIEN (1950), 22 Cr. 

7 App. Rep. 20, C. 0. A. 

6169e. —— }--R. ». Brown (193)), ; 
App. Rep. 48, C. C. A. 


Morter 














—— ——., }- 


23 Or. 





a cect le! LAY Ra ns Rt eee ne ee ee OP 
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“Cases 6118b—€1760,. 


-/-- 
wil 


6169f. —— ——.]—Tho Ct. of Oriminal Appeal does 

not niake slight reductions of sentences. The 
ot. only interferes on matters of principle & 
on the ground of substantial miscarriages of 
ustice.—-R. v. DUNBAR (1928), 21 Or. App. 


p. 19, 0. O. A. 
6160g¢. -—— -}—R. v. ore (1931), 22 Or, 
- App. re 172, C.0, A 
6169h, ——— o+—R. v. FoNze (1981), 22 Cr. 
App. Rep. 165, O. O. A. 
6169j. ---—— }~R. v. amas (1931), 23 Cr. 
App. Rep. 51,0. 0. A 


6169k. o}~R, v. Beas & Hinges (1981), 
22 Cr. App. Rep. 175, 0. O, A. 




















61691. —-— -+-R. v. Witrttams (1980), 22 
Cr. App. Rep. 137, 0. C, A. 
App. Rep. 11, 0. 0. A. | 
App. Rep. 7, C. C. A. 

6177a, —-— -}-~-Reduction of term of sen- 





tence in order to carry out intention of the 
trial ace ——R. v. FIELDER (1926), 185 L. T. 
64; 90 J. P. 86; 28 Cox, 0. 0. 186; 19 Cr. 
App. Rep. 87, C. "C. Ay | 


6178a. —-—_ Certificate of insanity after con- 
viction.]—R. v. KENNEALLY (1980), 22 Or. 
App. Rep. 62, ©. ©, A, 


6178b. —-—- Adjournment of appeal—Accidental 
delay.}—-When an appeal has been adjourned 
through no fault of appellant the ct. may for 
that reason make a reduction in the sentence. 
—R.v. HILDEBRAND & FILLDEBRAND (1930), 
22 Cr. App. Rep. 79, (1. C. A. 


6178c. --—-- Court in doubt as to facts.J— KR. »v. 
22 Cr App. Rep. 169, 


SAUNDERS (1931), 
©. C. A, 


nea ee ten ET Ree ee all Rl Preeti me Fhe eo My Shae ee enn 


ata eee i eee et i a. ood 


PART XIV. oni. ¢ SUB-SECT. 11.— 


6115 vi. —— ~——-, JR, 
Se ees £1927 aD. 1 L. R. 193; heen) 
s.0,R.4 Can. Crim. Cas. 1 


vil. ——— ——-.]}— BROOKS ». R., 
008) 4 D. baa ye ie 268; 48 Can. Crim. 


PART XIV. SECT. uf SUB-SECT. 11.—~ 
qi.-——~ JA bis te free a called-—By 


R. 8 0. dg Con Cam Osa 
330: $2 0. pe . 342.—-CAN. 


euch, disqual fon did a rack chasse 
toaticn id “not _ coun a 
OAK, 
Tucarriago 0 L. t 887; Tibss; 8. C. R 
$25: 44 Can. Gas. 218 a 

[1925] 2 D. D. L, R. 803; (ieab1 bw 
Crim. Oas. 402; 35 

B.C. he. S36 —OAN. : 


ak. Jurisdiction nue k. 
Fox, Rv. Sansone ‘ais 44 Can 
Crim. Cas. 262.—O0A 

hi. -———.}~No. Beale le can 
Bs lala down w fa dealing wit of oneal 


with apes 
: for the reduction of nm the 
‘ground of excessive severity ; all the 


ciroumstances be 
into account in each instance & 


consid given to 
| D. En. 880; 8 W. We 


| vieted of rape & sentenced to 
Held: 


‘matters of 
Y Ue 4 
da OAN. 


h it, .}--A sentence should be 
interfered with by a ot. of appeal only 
where the trial judge procecded on 
some wrong principle or gave too great 
weight to particular circumstances ; 
the fact that individual members of 
the ct. would have imposed a different 
sentence is not sufficient.-—K. v. 
GALLAGHER, [1924] 4 D. L. KR. 1059; 
3 W. W. R. 357.-—OAN. 


h tii. -———~.}—In considering the 
adequacy of a sentence, the ot. should 
be guided by the same considerations 
whether the appeal be taken for the 
oucton or increase of the sentence.— 

v. oe {1925} 2 a ne R. 1000; 
ae Ww. : vie Gan. 
Crim. Cas. 13; 19 Sak. oP R. 





h fv. Ee DustToor v. R. (1927), 
Q.R. 42 K §20.—--CAN 
h v, —~——.]—-Where prisoner was con- 
death :— 
circumstap aah as low 
mentality & baneful environment, 
which were not brought to the attention 
of the judge, were sufficient to warrant 
pie chap ace of Sie, S ra twonty 
cere ae twenty lashes. 
on. 8. OCATHERN, (1927) 2D. L. R. 
tid: 48 Can. Crim. Oas. 54; 60 
O. L. R. 334.—CAN. 
ki, —-~- Abortion. }—An appeal by 
aL abortion- -monger against a sentence 
of four years’ imprisonment imposed 
on her on a con n for abortion, 
oe R nh 192513 W. wig ee 
me Ba + * ® r 
ye dbp CAN. 


cee, 


35 Man. L 


ik & —-- a ake waa convicted of 
breaking & entering with intent to 
43 


commit an indictable offence. On 
appea), there was sufficient evidence to 
te port. the conviction, & the trial 
6 baving had the advant. of 
soolng prisoner & hearing his evidence, 

& no geufficlent reason having been 
shown for reducing the sentence :— 
Heli: the conviction be affirmed & 
deft.’s appeal dismissed.— R. v. JOHN- 
SON (1927), 59 N. 8S. HR. 385.--OCAN. 


sl. Variation of sentence—A ssistance 
given to police.}~Where an accused, 
convicted on his own confession, has 
ven assistance to the police by 
cents & gi evidence against 
ope receiver, although there is no 
evidence of restitution or repentance 
onthe part of the prisoner, the sentence 
may be uced.—-I v. Pau, (1928) 
Ss. % 8. R. 16.—AUS. 


PART XIV. SECT. 8, SUB-SECT. 1.—B. 


6170 i. Whether fresh sentence can’ ‘be 
cipeal against tnes in a deme 
appea D sentence in © 
‘ rein accused pleaded gallty the 
Ct. of Appeal ia jn good a sabe 
as the trial jad e mag cero the 
seutence which s. uid be |i att) 
ee ». VINEGHATSKY (alias ve 41988) 
3D. L He 201; [1928] 
eat 49 Can. a ag Cas. 4g 37 Man. 


ro ce aC 
—,j---h. vo. ALTOMARE 
ae u M1028) 3 W. Ww. R. 487- -——OAN. 


6172 i. Variation fe aenience-~- 
Increase of sentence.}-~The Ct, of 
uatifed in inc 
ge if it clearly deems {t justice 
fo 49 SO,— ih, 0, Gasoo (1 1927), ie 43 
B. 116: 8 C. B. R. 391.--0A 


Cases 6188a—6230a. ENGLISH AND Eurree Diczsr SUPPLEMENT. 


6188a. ——- —--——.]—-The ct. will amend an in- 
correct record, though it may not va is the 
sentence.—R. v. SHARMAN (1925), Or. 
App. Rep. 48, C. C. A. 


=6«6186a. ——  ——.]—R. v. PInLEy (1926), 19 Or. 
App. Rep. 101, 0. C. A: 
6187a. —— Sentence illegal.]|—Sentence reduced 


in view of its illegality.—R. v. JAcKSON 
(1926), 19 Or. App. Rep. 159, C. C. A. 

6187b. —— —-—-.]—-R. v. Invina (1927), 20 Cr. 
App. Rep. 131, 0. C. A. 

6187¢. —— ——.]—R. v. MILLICHAMP (1929), 21 
Or. App. Rep. 106, C. C. A. 

61874. —— ——.]—R. v. DALE (OTHERWISE 
eta a (1929), 21 Or. App. Rep. 114, 


saad are. wa v. CLUE (1928), 21 Or. App. Rep. 


» CO. ‘ 

6208a. Previous conviction—Court reluctant to hear 
evidence of in justificaton of sentence—No 
previous conviction proved at trial. ae v. 
Gans (1928), 21 Cr. App. Rep. 1, C. 

62038b. Youth & provocation.|—R. v. te aide 
21 Or. App. Rep. 175, C. O, A. 


6209a. Offer of employment—By old employer.]— 
Sentence reduced.—R. v. JACKSON (1927), 20° 


Or. App. Rop. 180, 0. 0. A. 
ada S. ‘ R. v. Usner (1927), 20 Or. App. Rep. 
6209c. Inaccurate statements as to previous 
record.|—-The ct. will revise a sentence when 
after conviction or ples inaccurate state- 
ments by the police about prisoner’s record 








y have influenced that sentence.—R. v. 
Howronra (1928), 21 Or. App. Rep. 37, 


6200d. Several charges for same offence.]—R. v. 
KENNY (1929), 21 Cr. App. Rep. 78, 0. 0. A. 

6209e. Improper discrimination between co- 
defendants.]—R. v. Lear (1931), 22 Cr. App. 
Rep. 171, C. C. A. 

6215a. —-—- ——.]—R. v. READE (1927), 20 Or. 
App. Rep. 60, 0. 0. A. 


6215b. —— ——.]—-R. v. Martin (1928), 20 Cr. 
App. Rep. 187, O. O. A. 


App. Rep. 189, C. O. A. 
6222a. Full offence--To attempt—lIncest.]—R. v. 
KILBRIDE (1931), 23 Or. App. Rep. 12, C. C. A. 


6228a. Attempted larceny—-To attempt to obtain 
by false pretences.J|—On an indictment for 
attempted larceny the ct. has no power to 
substitute a conviction for an attempt to 
obtain by false pretences.—R. v. GALLAGHER 
(OTHERWISE HEMINGWAY) (1929), 21 Cr. App. 
Rep. 172, C. C. A. 


6230a. Housebreaking—To receiving stolen pro- 
perty.|—-(1) Evidence improperly admitted 
at the trial may be a ground for quashing a 
conviction. 

(2) On an indictment charging house- 
breaking, & knowingly receiving stolen 
property, if the latter count was not effective, 
the ct., when qu the conviction in the 
former, will not substitute a verdict for 
receiving, as applt. was not, in fact. called 











----—,}--R. v. ROBIN- | the trial judge ee ais upon any sb. Smuggling—Nut to attempting to 

on 1r1p36), 63 53 Can. C. OC. 173.—CAN. wrong principle, or upon any_mis- smuggle offence only triable 

no oe Sa, -}—Where an illegal | ®Pprebension of the facts.—R.  v. J—R. JoB YN. S.), 

unishment has b imposed, as GOSPER th, ) 28 S. R. N.S. W (1926), 3 L. R. 659: 46 Can. Crim: 
mpHisonmont with hard labour where | 268; 45 N.S. W. W. N.165.—AUS. as, 8.—CAN. 

hard labour is not authorised for the ———— Constotion for perjury.J— sc. Wounding with intent to do borily 


offence in question, the ct. not 
exercise its powors under Criminal 
Code, 8. 1124, by striking out the un- 
authorised portion of the penalty in 
order to uphold the conviction after 
re pike punishment has been suffered 
or in part.—R. ». Low 

Quonce 161994) 3 A). L. R. 666; 2 
W. R. 695 3 pihdieves C. R. 622.—CAN. 


n ii. aoe Beeabih mendation to mercy-—— 
Bect of misunderstood by trial SY ae 
Te CES He eae 
g We, 411; 45 N, wir 

{1928} Argue L. R. 303 Ww AUs. 


n fii. Pe She ek Sor leniency——Im- 

pely ss i 1038; v. Lim Gm, 

aa 038 ; he Can. Orin. 
—CAN. 


305; Dey B. "0. a 

ere) ay asco, (1928) 2 
D. “h i 751: 49 yorR. m. Cas, 196; 
Q. RB. 43 zB. 116.— CAN. 


don D % ra sehagld ase os aaa 
ne-- inadeg 
SYDORIEK & ee ee (Sask.), [1926] 
3 W. W. R. 458.—CAN 


Fs) an se after 
served.)——-R. v. NORTaUP | (N. nea 926 6h 
Cas. 74.—OAN, 


46 beers Crim. 

vii, sca by misetake.|— 
R.' v. HALE ce (tdeen a0 Can. Crim. Cas. 
258.—CAN. 


n villi, ——~ Youth of prisoner— 
Previous ‘good character.|——R. v. BURNS 
Sask.), {1929] 83 W. W. BR. 675; 43 
~ acs apaapoee 
Criminal Ap 
= ppeal, san we 

ested In y Criminal Ap 
i919, 8. CG) haben unfet 
discretion to raview eonten pas Geeiea 
upon convicted resus withou : 
considering whether in 
impontue any sentence under review, 
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of Court of 
Os he re the Ct. of Criminal 
exercise of the ports 


Rhiseedinat 


bs 
R. ZIZU NATANSON (No. 2) (Sask.), 
[v92t 2 W. W. KR. 154; 49 Oan. Crim. 
Cas —CAN. 

sr. tier tal of sentence— Mitiyating 
circumstances. |—R. v. WRICKSON, [1931] 
2W. W. R. 710. —CAN. 


PART XIV. SECT. 8, SUB-SECT. 1.—C. 


6202 i. Prisoner’s astute of health.}— 
While a convict’s physical state may 
be taken into consideration in passlt 
sentence, yet changes in his healt 
thereafter more properly afford ground 
for an application for the clemency of 
the Crown than for an appeal against 


the sentence.—R. ». MMERMAN, 
{1926} 2 W. W. R. 882; 46 Can. Crim. 
Cas. 78; 37 B.C. R. 277.—CAN. 
PART XIV. SECT. 9. 
6222 i. Carnal knowledge— in- 


decent assauli.J—R. v. GIRONE T M088), 
34 B. C. R. 554.-—CAN. 
6225 i. Obtaining by false pretencea— 
To altempting to obtain.]— Where a 
Dery haa been convicted of obtaining 
goons by false pretences, & on the 
dictment the jury sould have found 
him guilty of some oeeee er ges €.p. 
attempting to obtai & it clearly 
appears by Asie ped A 8 find that the 
must have been satisfied of facts which 
roved him ty of Perse tin 
a ot. of appeal, ins of a low: 
ing eee Aemleine the appeal, may eub- 
stitute a verdict of fe of sae E 
to obtain.—R. v gna en el ue ee 
D. L. R. 297; 42 Can. Crim. Cas 
51 N. B. R. 265.—OAN, 


Poa ip earie - 2 
ph eer 
vc llegg 


aac Crim. 


yc aa 


ce 3 


harm-—To common assault,|}—-R.  v. 
LEE Foon, {1928} 1 W. W. R. 747; 
49 Can. Crim. Cas. 233; 39 B. C. R. 
298 —CAN. 


PART XIV. SECT. 10. 


aa i. —— Fresh evidence avail- | 
able not given at trial.|—-R.v. MODONALD . 
oe -) (1927), 49 Can. Crim. Cas. 35.— 





sae acces OF wolipigtna down 


to of ver dict.}—R. 
EH agicrns (C Ont tt (1920) D. L. lt. 382: 
att ——— a a not ratsed 
Pr trial. }—R. v. SLOANE, ere 4 
D. L. lh. 129; 53 Can. C Cc. 342 vo 
CAN. 
ni ———- Nisleading statements in 


mg up.}-—Held: as there was a 
pr erenatilite” that some atatements in 
16 FuMMing up bad misled the jury, 
a miscarriage justice had coomrred: 
ea ee te ial yar ordered.—R. 
WILLIAMS, R. Soar tes hab eal [1928] 
St. RR. Od. Qd. "133 ; ey: Q. J. P. 63.—AUS. 
sk —— Failure to sarge jury. as bo 
need for corroboratio Goop 
FELLOW (N. B.) 193812 D L. 'R. 598 ; 
49 Can. Crim. Cag. 208 68,—CAN. 


sh. —— a eer of rid raler gale ae 
A new trial m 
nal Code, - 71014 re ise on m the 


bed by s. 999 for the admission 
of i pesger ere had been fulfiiied, & one, 
at » of the depositions might ve 


turned the peeves of the jury,8 8 Pll a 
eo 
(foze) 1 W. W. R. 65 : 49° Can Coe Crim. 
ie ©. R. 140.— CAN. 


ae jputy ert on trial de »vr0o— 
to findings of court 


upon to explain his 


possession.—R. 1’. 
sr aa (1924), 18 Or. App. Rep. 144,-. 


6280b. Breaking, entering & stealing—To breaking 
& entering with intent to steal.}—When on 
an indictment for breaking & larceny there 
is no evidence of the latter, the jury must be 
directed so to find.—R. v. Cross (1981), 22 
Cr. App. Rep. 192,C.C. A. | 


6284a. Exclusion of women from jury.} 
—The discretion which a judge at a trial has 
of excluding women from a jury must be 
exercised judicially, & uniess it is shown that 
it has not been’ so exercised the ct. will not 
order a venire de novo.—R. v. VaQurer (1924), 
18 Cr, App. Rep. 112, C. C. A. 


6284b. Denial of right of challenge. ]— 
If deft. is wrongfully denied his right to 
challenge. the ct. will award a venire de novo. 
Fey oe eEHEOES (1925), 19 Cr. App. Rep. 


62387a. ——- ——-.}—R. v. Luovp, No. 2567a, ante. 

6237b. ——-—.}+—Venire de novo awarded in 
the case of a deft. whose plea of guilty had 
possibly beer. misunderstood.—-R. v. Hussry 
(1924), 18 Cr. App. Rep. 121, 0. C. A. 

Annotation :—Folld. 8. v. Hancock (1931), 145 L. T. 168. 


























6287c. ———,}—R. v. Hancock, No. 3287a, 
ante. 
248a. ——— Procedure.]—R. v. KNIGHTON 
(1927), 20 Cr. App. Rep. 45, 0. C. A. 


6249b. ——_~- -———- Fresh evidence.]—R. v. FRAT- 
SON (1930), 22 Cr. App. Rep. 29, C. C. A. 


6268. Add. Annotation :—Refd. R. v. Harris, 
[1927] 2 K. B. 587. 

6271. Before this case insert ‘' See, alavu. CROWN 
PRACTICE, No. 797a.” 
Add. Annotations: —Folld. BR. v. Maidsicne 


6284. Add. Annotation :—Refd. R. v. Maidstone _ 


Prison, Ez p. Maguire (1925). 188 L. T. 710. 

6298a. Order to repair highway—Highway Act, 
1862 (c. 61), s. 18.)—Held: not a judgment 
in a “criminal cause or matter.’’——LOUGH- 
BOROUGH HIGHWAY BOARD v. CURZON (1886), 
17 Q. B. D. 844; 65 L. J. M. O. 1223; 55 
L. T. 50; 50 J. P. 788; 84 W. R. 621; 
27. L. R. 678, 0. A. 


Annotations :-—Refd. R. v. Poole Corpn. (1887), 19 Q. B. D. 
602; Payne v. Wright (1892), 61 L. J. M. C. 114. 


6298a. Invalidity of bye-law.]—Applt. was 
charged with frequenting a street for the 
purpose of betting contrary to a bye-law of 
a borough, but the charge was dismissed on 
the ground that the bye-law was ultra vires 
& unreasonable. Ona case stated, the High 
Ct. held that the bye-law was valid :—Held: 
this being a ‘‘crimina] cause or matter,’ 
there was no appeal except for error of law 
apparent on the record, &, even if the 
bye-law were, on the face of it, invalid, that 
would not be an error of law apparent 
on the record.—-BURNETr v. Berry (1896), 
60 J. P. 5650; 12 T. L. R. 4643; 40 Sol. To. 
564, C0. A. 
Annotations :—Apld. McVittic v. Bolton JJ., iotial a N. 
149. Refd. Godwin ». Walker (1896), 12 T. L. R. 367; 
Teale », Harris (1896), 60 J. P. 744; Jones v. Walters, 
(1898), 78 L. T. 167; Kitson vw. Ashe, [1899] 1 Q. B. 425 ; 
White v. Morley, [1899) 2 Q. BB. 34; Thomas vo. Suttors, 
f1900) 1 Ch. 10; Sutton Harbour Improvement Co. o. 
Foster (1920), 123 L. T. 549; Kverton v. Walker (1927), 
137 L. T. 594. 
6298b. ‘‘ Error of law apparent on record.’’]— 
BURNET? v. BERRY, No. 6298a, anie. 

6298c. ——-.]—The effect of Jud. Act, 1873 (c. 66), 
s. 47, & Oriminal Appeal Act, 1907 (c. 23), 
s. 20, is that there is no right of appeal to the 
Ct. of Appeal in a criminal cause or matter, 
even where the error is apparent on the record. 
—McVirriz v. Bouron JJ., [1924] W. N. 





: : 149,C.A. 
Prison. Fa nm. Maguire (1925), 1383 L. ™. : : ; 
710. Refd. Re Carroll (1930), 100 L. J. K. 3B, After this case add the following new 
62. section :— 
6278. Add. Annotation :—Refd. Re Carroll, [1931] | Sect. 15.--APPEALS. 
1K. B. 104. To House of Lords.|—See Part XV. 


Part XV.——Appeal to House of Lords and Judicial 
Committee of the Privy Council. 


6301. Add. Annotations :—As to (1) Apld. It. v. Lucas & Bottom (1927), 20 Cr. ape: Rep. 47. 
Berg, Britt, Carré & Lummies (1927), 20 Generally, Refd. Statham v. Statham, [1929] 
Cr. App. Rep. 38. Distd. R. v. Chesshire, P. 131 





Part XV!.—Costs, Compensation, Rewards and Restitution. 


6408. Add. Annotation :—Refd. R. v. Ely JJ., | 6446a. ——- ——— Appeal from order-——To Court of 
Ex p. Mann (1928), 93 J. P. 45. Criminal Appeal.J—R. v. Jones, No. 6554a, 
ante. 
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meade arlene melee 


moans 





oe nee A tet 





mee et ae 


that a decision of the Ct. of Criminal 
Appeal involves a point of law of 
exceptional pnbilc importance, & that 
it is derirable in the public Intcrest 
that an appeal should be taken, in 
pe Ct. rg yee cy a Yasar & We oy ee Abo 1 Ww, WR 
30 reme enn Ale. OD. URRAY oO. r . » ? e e e 
[1926] T. R. 300.—IR. | 379; $5 Can. Crim. Cas. 218,.--CAN. 


PART XVI. SECT. 1, SUB-SECT. 3. | PART XVI. SECT. 3, SUB-SECT. 3.—A. 
6441 i. Coates of defendant on acqutital am. Offence tricd on ee Hae | con: 
—Libel.}—In Criminal Code, s. 1045, | viction.}—Secte, 795, 817, & 1050 of 
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the word 
** criminal information,” & a diam{ssal 
by the magistrate of a charge Iaid in 
the usual] way by information & com- 
plaint is not a ‘‘ judgment for deft.’’— 
HuczKo v. CHOBOTAR (B. C.), [1926] 
1D. L. R. ft 


below.}—R. v. AULENBAOCH, [1930] 1 

D. L. R. 865; 52 Can. C, C. 374; 1 

M. P. R. 129.—CAN. 

sk. Difference between trial & trial 

de novo.}-—R. v. Rroz, [1930) 3 D. L. R. 
911 . 53 Can. C. C. 322.—CAN. 
PART XIV. SECT. 15. 

sl. Zo Supreme Court——Condilion 


pr ert By what court 
granted.}—The ct. to grant a certificate 


‘ 
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. : to 
panes ry 


Pegs cy, open tes 
oo 7076. 
ae ia 





109; 57 L. J. M. ©. 643 





“Annotations 


A ee tet AR tS RA Ne tent 


: “Eveusi an Earme. Digest Sterizment. 

6406a. 9. P, R, v. D’Exnoouns (1888), 21 Q. B. D. 
62 J. 'P. 628; 87 
WR 60; STR 485, D.0, 


Conn oe. Turnbull (192 
‘6505. Add. oe :—Refd. Lake v. Simmons, 
a ait 2 K. B 


Rela. inkptn V. Roll 1 gm, 126 L. oT. 8173 oe 


89 J. Pi 
51. 


Part xvi —Offences against the ieee. 


6722. For “ (1628) ” 


6726. For ‘“ (1628) ’’ read 


** (1541).” 
6723. For ‘‘ (1628) ”’ a ** (1589).”’ 
** (1443).” 


cot cee se eee er ot etree ae 


6727. For “ (1628) ”’ read 
~ | 6782. For “ (1628) ” read “ (1458)."" 
6783. For “ (1628) ad read se (1462),” 


read ‘ (1494).” 


Part XVII|.—Offences against Public Tranquillity. 


6887. Add. Annotation :—Refd. 
Insce. v. Boggan (1923), 180 L. T. 588, 

6890. Add. Annotation :—Refd. Jarvis v. Surrey 
County Council, [1925] 1 K. B. 554. 

69381. Add. Annotation :—Refd. Glamorgan County 
Council v, Glasbrook, [1924] 1K. B 


Motor Union 


7038a. 
88 EB. 





879. 


salt elaaeeeeneed. a eemeniednnaineentnemmammsanante 


71026. Add. Annotation :—Refd. Anchor Trust Co. 
v. Bell, [1926] Ch. 805. 


-J—ANON. (1701), 12 Mod. Rep. 495 ; 
. 1472. 


‘Part XX. Offences relating to Administration of Justice. 


7276. Add. Annotation :-—Refd. Conn v. Turnbull (1925), 89 J. P. Jo. 300. 





the Criminal Code dealing with the 
restitution of stolen property do not 
apply to an offence tried on summary 
orien Lae Part XV. of the Code. 

ee v. WESTERLAND 
Calta.” fr 9o0T 3 3 W. W. R. 408; 52 
Can. . Cas, 127,—CAN 


PART XVII. SECT. 1, SUB-SECT. 1. 


66151. Breach of allegiance to the 
Crown—-Statuae of State possessing 
(nternal sovereignty. \—The orime of 
high treason can be committed against 
o& State which osseases internal 
sovereignty, we though ite external 
powers ma limited in certain 
respects. The More of the Union of 
South Africa, as mandatory of South- 
West Africa, possesses aufficiont interna) 
sovereignty to warrant a charge of 
high treason inst an inhabitant of 
the mandated territory who takes up 
arms with hostile intent against the 
Govt. of that territory.—R. v. OCHRis- 
T1aNn, [1924] App. D. 101.-——S. AF. 


PART XVII. SECT. 1, SUB-SECT. 4. 


ei. ———~.}+—The crime of treason is 
constituted by the perpetration of 
armed attacks upon the State or Govt. 
with hostile intent. The existence or 
-beaaih fe of such hostile intent is to 
ere from _ th 


Where 
acts of P hostility towards the State by 
taking up arms with the express inten- 
tion of coercing the Govt. & enforci 
the will of himself & those acting wi 
him upon the Govt. :—Held: accused 
had been properly convicted of epson: 


PART XVIU. sscr: 2, SUB-SECT. 3... 


6780 iil, ——- ——-.}--Advooa 
expressly any form of rebellion is no 


ement in an offence under 
acres rare oe 8. tear a ta 
e © abuse of Govt 
ae ake a rena baet to bring 
ree hatred or contempt. the Govt. 
Eeranon. by, law in British India.—- 
v. 


SATYA. RaNJan RaReMr 





—-—.J—-Where a book, 
which professes to be a history of the 
East India Co., is in no sense merely 
a history of the times ae which it 
deals, but toems with propaganda 
directed against British malc. the 
cede & general trend of the book 
is to bri sg fee into comamet & hatred the 
present the book js rightly 
prescribed Caer sect. 99a of the 
Criminal ences Code.— EMPEROR 
v, SAIGAL (1930), I. L. R. 52 All. 775.— 


Pkicds XVHI. SECT. 7. 

~~~ —--— Meaning of *' prize- 

a ie < PELKEY (1913), 24 
4 W. W. R. 1055 


; 11 
- 7015 6 Alta. L. R. 103.— 
arent iti. 


—— Restaurant.}—A 
restaurant Pos Piney a 
Crimina] 


ublic place within 

(f), since the 
public og ey tle as such, to 
resort there; &, aster, the causing 
of a disturbance therein by one of the 
methods referred to in s. 238 (f ), does 
not render the disturber subject to 
conviction thereunder.—R. v. gp hated 
Cie 605 : 50 Can. Crim 


i. -——. 





PART XVIH. SECT. 8, SUB-SECT. 1. 
pad ber —_—— Poh its ployed rushing 
town at BEATTIE, (1931] ™ 

Ww. Ww. R. 764. "GAN. 
684 ———.-—R., v. PATTERSON, 
testy 8 D. L. R. 267.—CAN. 
sn. Meeting to maintain Ph cae! bond 
possessed. }-—W here 


Jide believed to be 
five or more reons cable for 
agent egres Bre by fo 


oree, or show of force, 
iy 


~ right w pare 


a not for enforcing by 
; ed fo , oF show of foroe, a t or 


supposed ht of theirs they o not 
Sanetita q Hight of the assembly} punish. 


: able under India Penal Code, 8. 143.— 


VEEBRABADRA PILLat (1937), 1. L. R. 


Fe 
61 Mad. 91.——IND. 


pele ae SECT. 9, SUB-SEOCT. 7. 


et. W mun cd ager k 
est ses “Gugee ; "ee Revo” uae a 
3). aOETT. 1D. L. B: 80. r Con : 
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PART XVIII. SECT. £0, SUB-SECT, 1. 


sv. Vacant premises. }—The gist of 
the offence ot forcible entry under 
sect. 102 of Criminal Code is the forcible 
depriving of another person of actual & 
caceable possession in a manner likely 
oO cause @ breach of the poace or 
reasonable apprehension thereof. An 
entry by the breaking of the lock of 
vacant premises is not one Hkely to 
cause a breach of the peace &, there- 
fore, not within sect. 102. ‘“ Forcible 
entry ” as defined in the decisions 
under a English statutes is dis- 
ti shablo from ‘‘ forcible entry ’’ ag 
defined by sect. 102.——R. v. CZEGLEDI, . 
[1931] 1 W. W. R. 480,—CAN. 


PART XX. SECT. 2, SUB-SECT. 1. 
7236 i. Nature of the offence.}— 

Perjury is in itself a contempt of ct.— 

R. v. ZiZU NATANBON, {1927} 3 D. L. R. 


758; (1927] 2 W. R. 155; - 
Can. Crim. Cas. 227; a1 ‘Sask. L. RB 
532.—CAN. 


PART XX. SECT. 2, SUB-SECT. 5.-——A. 





ri. ——— Absence of examiner— 
Failure to afiductt.}—An examina- 
tion for very in a county ct. 


action not conducted in the presence of 
the deputy clerk _ re an examination 
taken pursuant to unty Otse. Act, 
R. s. » 1913 (6. as, & perjury does 
not lie against the person examined, 
even though the solrs. egroed that the 
clerk need not remain during the 


examination 
The fact “that no affidavit was filed 
pact to such examination is not a bar 
& prosecution for perjury, w. 


where 
accused voluntarily agreed to submit to 


& Pagar iis the examination &. was 


aw xamined.— ° 
1925} 1 5. I R.$75 (199511 Ww. W.R, 
718; 43 Can. Crim. Cas, 118.—CAN. — 
ri. Ss. P. R. of. Kone. See) 
(1926), 46 ¢ 46 Can. Crim. Cas, 279; 11936) 
8.—CAN. , ; 
oi, —— y Canadian 
National Reaphea aa pind 6 


the | 
oars Borrin as dun Ee 184), 6¢ 56. Can. 


7416. Add. Annotation :—Refd. Conn vy. Turnbull | 


(1925), 89 J. P. Jo. 300, 


7434. Add. Annotation :—-As to (2) Consd. 
Southern (1929), 142 L. T. 383. 


7628. Add. Annotation :-~-Refd. Hearts of Oak | 


Vol. XV.—Criminal Law. 


579. 
R, v. 


574, 


ee 


Assurance Co. v,. 


Cases 7416—76578. 


A.-@, (1981), 47 T. L. R. 


7564a. —-— On constables to execute warrant.|—— 
CoLEMAN’s CASE (1619), 2 Roll. Rep. 78; 
81 BH. R. 671. 

Annotation :—Refd. Miller v. Knox (1838), 4 Bing, N. C. 


Part XX!l.—Offences relating to Arrest, the Prosecution and 
Punishment of Criminals, and the Execution of Civil 


Process. 


7641. Add. Annotation :—Consd. Hardic & Lano 
wv, Chilton, [1928] 2 K. B. 306. | 


PART XX. SECT. 2, gists 7. 


ai. -}--R i ee & 
DE Vaase (1926), 58 N. s. 370.-— 
CAN, 


PART XX. SECT. 2, SUB-SECT. 8.—A. 


ai. —— Witness protected by Evi- 
dence Act, 1912 (er. 27).}-~-Evidenco 
given ata "trial at which the witness is 
yrentcd the protection of Canada 
vidence Act, 1912, is not receivable 
against him on a prosecution for per- 
jury on other nf eee é.g.. ON an 
inquest & preliminary hearing.—-R. v 
KRUSCHKOVSK1, Tete DL. R. 167: 
(192511 bal one "R. 426; 43 Can. Crim. 


ali, —-— ak ere was convicted 
of perjury in testifying in a civil action 
brought by the Crown against his 
brother for evading the payment of the 
proper duty on goods introduced into 
anada by accused. The perjury was 
charged in respect of the statement b 
accused that he had intended suc 
goons for the memhers of his family :— 
: the testimony of customs 
officials as to statements made by 
accused’s brother to the customs 
appraiser on the strength of which tho 
oods had been cleared, should not. have 
een admitted.-—-R. v. NATANSON 
Hye 2) Agee [1927] 4 D. L. R. 1035; 
[192713 W. W. R. 550: 49 Can. Crim. 
Cas. So Oa 


sy. Circumstantial evidence.}—-A con- 
viction for perjury may be founded on 
circumstantial evidence alone.-—lt. v. 
NATANSON, [1927] 3 D. L. FR. 308; 
(1927] 2 W. W. RR. 127; 48 Can. Crim. 
Cas. 158; 21 Sask. L. R. 505.—CAN. 


PART XX. SECT. 2, SUB-SECT. 8.—B. 


pesiury with respect to toatimony 
y a magistrate on a preliminary 
inquiry based on a sworn information, 
the information itself 1nnst be pro- 
duced to establish that the magistrate 
had power to hold the inquiry & that 
it was, in consequence, a *‘ judicial pro- 
ceeding * under the Code; &, in the 
absence of proof that the ‘original 
information had been Jost or destroyed 
so as to admit secondary cvidence 
Lacpptrpo the oral testimony of the 
trate or of the offic reporter 
on he inquiry as to the nature of the 
proceedings before the magistrate, 
although received without objection, 
is insufficient to prove that the inquiry 
in which the alleged perjury was com- 
mitted was held in respect to an in- 
dictable offence & was a “ judicial 
roceeding.’’-——-R. v. CHERER, eee : 
Wr 08 be Cand, 297 ;: 
Alta. L. R. 610.—-CAN. 
sa. Writ of summons.|—Held: the 
evidence that the proceeding was a 
yadicial proceeding was anfficient, 





| hod 





ener amen 


although the writ of summons pore 
not. been produced.—R. GuR- 
mirra, {1927] 1 W. W. R. 273 : ¢ 47 
eats Crim. eas 103; 38 B.C. R. 66.—-- 


ae Certified copy of record—Prior 
notice not necessary where admiasion 
by accused that impeached aslatemcnis 
were made in judical or Oe OE J 
RR. v. KoRoxn, [1927] 3 R. 2943 
49 Can. Crim. Cas. 290; 37 Man. L. nr. 
37.—CAN. 


PART XX. SECT. 2, SUB-SECT. 8.—C. 


fi, —--— Copy of a ait. }-— W here 
deft. was charged with making a false 
afidavit in the United States of 
America :—-Held ¢ a copy of the fulse 
affidavit dwy authenticated by a 
Witness culled before the judge was 
rightly admitted.—UNITED STATES v. 
one, (1925) 1 D. L. BR. 200; 43 
Can. Crim. Caa. 602; 57 N.S. RR. 421. 


ee 


s 


PART XX, SECT 2, SUB-SECT. 8.---D. 


7415 ili. —---- ]—Although a person 
charged) with ‘perjury cannot be con- 
victed upon the evidence of one wit- 
ness, unless such witness is corro- 
borated in some material particular by 
evidence implicating the accused, there 
need not be two witnesses to prove 
overy fact necessary to mako out the 
offence; corroboration Ik required 
merely for the pe i herbs fact as a whole, 
& not of every detail or constituent 
part, of it.--R. v. rarer 11930) 2 
W. W. BR. 602; 54 Can. CG. C. 153.-- 
CAN. 


PART XX. SECT. 2, SUB-SECT. 11. 


sd. Evidence-—-Of falsity of aa 
ment—Corrobation akin ark d ht, 
McBrtrn, Dee kee ihe BOL: (1926) 

1 W. W. RR. 031: 45 Can. Crim. 
B57: ¢ 22 Alia. L. HK. 222.—CAN, 


PART XX. SEOT. 2, SUB-SECT. 12.—B. 


al, T'o obtain permit to purchase 
liquor.|—Sect. 176 of Criminal Code 
does not apply to a statement which 
is neither under oath nor a statutory 
declaration made ‘‘ knowing it to have 
the same force & effect as if made 
[1929] 3 WwW. W. Tt. 729.—CAN. 


PART XX. SECT. 2, SUB-SECT. 12.—-. 


mi, ———~ A ftdacit required by Jicign 
ae }—Whero deft. was charged with 
making in America a false affidavit, 
which afidavit was required by Amert- 
can law:-—~Held: notwithstanding 
the affidavit bad not been made ina 
judicial proceeding, tiie crime charged 
constituted perjury under the law of 
Canada.---UNITED STATEN v. SNYDER, 
{1925] 1 Yi L. R. 200; 43 are oe 
Cas. ) be IN, 8. R. $21. Naas N. 


47 
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| 


7657a. ——- —-—-.]—SmitTi v. STEVENS (1929), 45 
T. L. R. 429. 


ae Fe As mt ee ee cnc aR GAT “te + ec oe RE Ree HE ARR Sterne etateele A He bEY ery cre pen memNeee amen Meet ve tesa, 


PART XX. SECT. 4. 


7496 i. Persuading witness—To in- 
duce coniplainant to withdraw charge.\— 
The essence of the arime of attompting 
to defeat the course of justice consists 
in the wilful intent to obstruct the due 
administration of puaeloes coupled with 
an act culeulated to further done in 
furtheronce of that intent. If these 
elements are present it: does not matter 
that what was done was done under a 
mistaketi belief that it would have 
the effect intended. An attempt to 
induce, by threats or othor corrupt 
means, 4 witness to prevall upon com- 
Plainant to withdraw a criminal com- 

laint amounts to an attempt to defeat, 
he course of justice, natwithatandind 
thal. the attempt wus mado before a 
criminal charge bad been preferred by 
the proseculing authority.-—HaTrinay 
»® RR. (1929), 60 N. L. R. 105.—S8. AF. 


se. Linhilily for fabricaling--- Although 


no proceedings pending. | Rh. or, SeVvIOK 
(1930), 44 Can. C. CO. U2. --CAN. 
PART XX. SECT. 12. 

b {. -~--- -—-.}-—-Whero a dofeated 
litigant wrote, subsequent to the 
| judgment, insulting letters to the 
speciat magistrate presiding, there 


being vo tigation pending :-—Ield : 

neither an instant order for imprison- 
ment nor a rule for the issue of a writ 
of attachment should be made, there 
being no reason why the ordinary 
remedy of {nformation for criminal 
libel should aot oe ey —he 7. 
BAT PRON (1928), &. A. 8 WR 448,--- 


PART XXI. SECT. 4. 


| ----A search warrant 
iasued under Liquor Act, 1922, 8s. 90, 
doos not authorise the constable, who 
suapecta that a nerson is leavin i the 

renuses with liquor, when no Hquor 

as beon found en the premises, to 
follow him & forcibly bring him back 
to the promises where the search is 
being mado. If in duing 80 he is 
assaulted by such person, the latter 
cannot be convicted of erie ios 4 the 
constable while acting in the discharge 
of his duty under the search warrant. 
—R. v. DIAMOND, Nis 1bwBL R, 
1083; 1 WwW. W. Rh. 42 Can. Crim, 
Cas. 90; 20 Alta. : it 60.—-CAN. 

1 if. Kvidence that person 
dnanalted an offlecr.j—-Where on a trial 
op a charge of assaulting a police officer 
{a tbe discharge of his duty the person 
alleged to have been assaulted is asked 
whether he is a constable in a certain 

lice force & answers “ yes,’’ thore ts, 

the absence of anythin gto qualify it, 
sufficient evidence of his status or 
occupation as a police officer not only 
at the time of the trial but also a fow 

54 Can. C. Cc. 359,—— 


3 een 





1 
sw. ea ae y. 


Cases 7688—7989a. ENGLISH AND EMPIRE Digest SurPLEMENT. 


7888. Add. Annotation :—Refd. eee County punishment provided by Prevention of 
Council v. Glasbrook, [1924] 1 K 879. Crimes Act, 1871 (c. 112), s. 12, for assaulting 
a constable when in the execution of his duty. 
7685a. Assaulting warder on duty.]—A convict —-POINTING v. WILSON, [1927] 1 K. B. 382; 
who assaults a warder on duty is liable to be 06 L. J. K. B. 809; 186 L. T. 307; 915. P. 5; 
sentenced by a ct. of summary jurisdiction 43 T. L. R. 44; 70 Sol. Jo. 1091; 28 Cox, 

to six months’ hard labour, that being the C. C, 291, D. C. 


Gerrreeemntewensten Sele cae Sea Senin S eco 


Part XXIl.——Offences affecting the Property and 
Prerogative of the Crown. 


7785. Add. Annotation :—-Retd. R. v. Stokes (1925), 134 I.. TI’. 479. 


Part XXIV.—Offences on the High Seas. 


7864. Citation :--—Delete 33 J. P. 791. 7873. Add. Annotation :—Refd. Re Lctters Patent 
7866. Add. Annotation :—Refd. Commercial & No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 
Kistates Co. of Egypt v. Board of Trade, 53. 


(1926) 1 K. B. 271. 


Part XXV.——Offences relating to Foreign Nations. 


7899. Add. Annotation :—Refd. Browning v. oo | 7908. Add. Annotation :—Refd. Foster v. Driscoll, 
lin Valley Collicries, [1926] 1K. LB. 52 eae v. Attfield, Lindsay v. Driscoll, [1929] 
1 470. 


Part XXVI.---Offences against Religion. 


7948. Add. Annotation :-—-Refd. Gottliffe v. Mdelston, [1930] 2 K. B. 378. 


Part XXVII.—\Offences relating to Marriage. 











7980. In citation delete ‘2 F. & F. 551.” 7980. Add. Annotation :-—Refd. R. v. Moscovitch 
7959. Add. Annotation :—Refd. RK. v. Moscovitch (1927), 44 T. L. she a 
(1927), 188 J.. T. 183. 7989a. | 
7960, Add. Annotation :—Refd. R. v. Moscovitch validity of a forsiun marriage must be proved 
(1927), 138 L. T. 183. oh the evidence of a professional sawyer, 
7866 ~ Keeping constable at | they worked, were not such as to pro- sl. --—- —-—— .J—Held : where 
arm's length—W hether jlight to avoid duce a currency note which would take | goods alleged to have been smuggled 


violently danailted by a police officer | Held: there could be no conviction | any person, the onus, under Customs 
who is attempting to arrest him, tries | under Indian Penal Code, 8s. 489a, read | Act, s. 264, is upon such person to 


arrest.|——The fact that a person | in even the most ignorant villager :— | are found & seized in the possession of 
to covade a repetition of the assault by | with 8s. S511.—R. wv. J WALA (1928), explain how the goods had come into 


keeping at arma’ length from the officer, | J. L. 2. 51 All. 470.—IND. his possession or how they had been 

does not constitute & taking to “ flixht imported into Canada, &, if so, ae 

vg PD eesti o ihe Cri Or ate PART XXII. SECT. 4. Se we the qty a ipon them Ww ao ny 
— QNITCH », BOND paid.— Wess v. R., oxC 

Co., 11928] 1 W. W. R. 449; 50 Can. - Peon Bi eee a 106.—CAN. 

(iin. Cas. 273; 37 Man. L. Re 435.— | Peat maid welt, & MYER (Ont) | sm. Indictment for smuggling—No 


4S axe power to substitute conviction for 
(1928), 49 Can. Crim. Cas, $75.—-CAN. aticmpting to smugyle—Latter affence 
only triable ee .}-—R. v. JORES 
(N. 8.), [1926] 3 D. L. R. 659; 46 
Can. Crim. Cas. §.--CAN. 


PART XXVII. sane 1, SUB-SECT. 1.— 


7675 vi. -—— Failing to ap t. Wa t hi 
vehicle when ordered to do 80.J—R, s ial ae ttutes ie gling — 
GALLANT (P. KE. 1), {1929} 1D. L, R, | Customs a 8. 206.)-—-R MAYALL 


S711 a1 Gan. Orin, Cas, 209.—CAN. ed ha 1698, Grin. Cos.” 866; 





‘ @ 
PART XXIL SECT. 2, SUB-SECT. 1. | 485.5 pL. ie eed een Grin 





7761 tii. ——— -—-—-.]—ror a thing to | Cas. 8.—-CAN. 7956 ii. —_—_— ——, 
to the definition given In Indian Pen marriage must be strictly proved, but 
Code, a. 28 then sald be some sort m ue ah POR atc Ce i im. Cas. | Where the rson ohare. as pleaded 
of resemb blance sufficient to cause 4 4 : c Toe aig. 5 CAN. f hens SO an admission that strict 
deception. In a case of counter- : 58 proof of the wineries can be made & 
felting ourrency notes, where tho —— ———.}--R. v. LE BLANO recludes the necessity for proof.— 
ability of the accused persona, & the (N. oy » (1937) a a L. R 793; 47 


: 
| On an 
be termed ‘ counterfeit "’ accord sh. Burden of proof—Ih That goods indictment for Deny the first 


ae v. Roor, [1924] 3 D. L. R. 985; 57 


capacity of the materials with which Can. Crim —CAN. oe a 335 5.— CAN. 
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or of a person who is to be deemed by reason | 8026. Add. Annotation :--—Refd. 
of or aes to me skilled a too law of the [1926] 2 K. B. 258. 
country where it was celebrated.—R. »v . : 

: ‘| 8031. Add. Annolaltions: —-~ Consd. Spivack v, 
Moscovitcu (1927), 188 L. T. 183; 44 T. L. R. Spivack (1930), 90 L. J. P. 52. Refd. R. v. 


oo C. C. 442; 20 Cr. App. Rep. 121, Moscovitch (1927), 44'T. L. R. 4. 


R. v. Denyer, 


7991. Add. Annotation :-—Retd. Monckton v. Tarr | 8035. Add. Citation:—sub nom. SuapENn  ». 
(1930), 23 B. W. C. C. 504. LOLLEY, 2 Cl. & Fin. 567, n. 
8038. Add. Annotation :-~Refd. R. v. Denyer, 


7992. Add. Annotation :—Refd. Pilot: v. Gainfort. 
(1931), 145 L. T. 22, | {1926} 2 K. B. 258. 


Le en apr remem me ay ee ee 


Part XXVIII.—Offences against Decency and Morality. 


8104. Add. Annotation :—Refd. Statham v. Stat- 
ham, [1929] P. 181. 


8110. Add. Annotations :-—Refd. R. r. Bailey, [1924] 
pear B. 300; HK. v. Southern (1929), 142 1. 'T. 

8112. Add. Annotations :—Consd. R. v. White- 
head, [1929] 1 K. B. 99; Statham v. Statham, 
[1929] P. 131. 
8123. Add. Annotation :—Distd. 
(1930), 143 1. T. 311. 
8123a. ---— By letter purporting to be written by 
woman. |--—lt. v. Woops, No. 751b, ante. 
8127. Add. Annotation :—Consd. R. vw. Kendrick 
& Smith (19381), 144 L. T. 748, 

8128a. ——— What Is disorderly house.J]—R. v. 
BERG, Buirr, Carré & Lummins, No. 4222a, 
ante. ; 

- 8129. Add. Annotation :—Refd. R. v. Berg, Britt, 
oe & Lummies (1927), 20 Cr. App. Rep. 

$133. Add. Annotation :—Consd. Winter «. Woolfe, 
[1931] LK. B. 649. 

8140. Add. Annotation :—Refd. Winter v. 
{1931] 1 K. B. 549. 


8143. Add. Annotation :—-Refd. Winter +. Woolle, 


in which he carried on the business of a 
| tailor. He sub-let unfurnished the first & 
| second floors respectively as flats to two 

women. These flats were approached not 

through the shop but by a separate entrance, 

& apart from his position as landlord deft. 

had no right to enter Chem & did not occupy 

them. If was stated by the police that the 
women were known to them as prostitutes, 
each of whom took men to her own fiat. 

Deft. was charged for that he being the lessee 

of the premises unlawfully & knowingly 

permitted part. of (bem. namely, the first & 
second floors, to be used for the purposes of 
habitual prostitution contrary to Criminal 

law Amendment. Act, 1885 (c. 69), 5. 18 (2) 5 

— Jleld: deft. was not the ** lessee” of the 
flats within the sub-sect. & the charge should 
be dismissed.--Stvigun ov. NAPOLITANO, 
[WNBI] TK. BB. O86; t00 1. J. K. B. ISL; 
1441. T. 408; 955. P.72; 477. LR. 202 ; 
76 Sol. Jo. 80 35 290. G. E695 3 29 Cox, CLO, 
236, D.C. 


8143b. ----- What must be proved . -Frequenting 
by prostitutes & receipt of money unneces- 
sary.|---On an information under Criminal 
Jiaw Amendment Act, 1885 (c. 60), 5.18 (2), 
against the occupier of premises, for unlaw- 
fully & knowingly permitting them to be 
used as a brothel, it is not necessary for the 
Crown to prove that the women resorting to 
the premises are prostitutes, known, as such, 
to the police, or that they received payment 


Rh. aw Woods 


Waoolte, 


[1931] 1 K. B. 549. 


8143a. ———- --—— By sub-lessee ---Whether “‘ lessee ’’ 
within statute.J|— Deft. was & had been for 
about) seven vears the lessee of premises 
consisting of four floors & a basement. He | 
used the ground floor & basement as a shop | 
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PART XXVIT. ane 1, SUB-SECT. 3.— 


pi, .}--Accused & bis wife were 
Roman Catholics; they had never 
lived together, as accused left for active 
service immediately after the marriage. 
On his return he informed the priest 
who had performed the ceremony 
that he & his wife were first cousins, 
& asked whether the marriagc was 
valid. The priest replied that in the 
cyes of the Church the marriage was 
noll & void, & as though it had never 
taken place. Accused, honestly believ- 
ing he was free, went through the form 
of marriage with another woman :— 
Held: accused had been under no 
mistake of law & waa rightly con- 
victed.--R. »v, KENNEDY, [1923} &. A. 
S. R. 183.—AUS. 


PART XXVIII. chan 1, SUB-SECT. 3.— 


8038 i. Effect of mistaken belief. |—It 
is a defence in law to a charge of 
ay that prisoner, at the time of the 
alleged b ous marriage, believed, 
in good faith & on reasonable grounds, 
that he had been divorced from the 
bond of his first marriage, if in fact he 
had not been divorced.—R. v. Cars- 
WELL, {1926] N. “L. L. R. 321.--N.Z. 





PART XXVIII SECT. 3. 


mi. ---> +) Medicine intended to re- 
Store virility. j--N. t. DAVIDSON, J195)) 
1W.W.. 474. --CAN. 


PART XXVIII. SECT. 5, SUB-SECT. 1. 


8109 [. —-— Kvidence — Complaint 
—-kiffect of deluay.|---hR. wv. Weider, 
{1928} 2D. L. K. 2445 49 Can. Crim, 
Cas. 302; 62 0. L. R. 1.---CAN. 


PART XXVIII. SECT. 5, SUB-SECT., 2. 


8120 vii. — -~.]—-Consent or non- 
consent maker no difference so far as 
accused ix concerned in offences against 
Criminal Code, as. 202 & 203.—Rh. v. 
KLUIoTT, (1928] 2 LD. L. he 244; 49 
Can. Crim. Cas, $02 : 62 Q. L. ht. ].—~ 
CAN. 


PART XXVIII. pote 6, SUB-SECT. 1. 


di, ——— ——. Evidence of the 
gencral reputation of a house is ad- 
missible to show that it Is a bawdy 
house.— R. v. THEREIRLYNCK, (1931) { 


W. W. R. 352; affd., 11931) 8. C. R. | 


478; 4D. L. Tt. 591.— CAN, 


49 


| 


PART XXVIII. eri 6, SUB-SECT. 1. 


r (p. 765) 1. - --.)—-Durling a period 
of six weeks prostitutes resorted to a 
furnished flat, of which two men were 
the tenants & ocenpicrs. Some of 
them went on the invitation of the 
tenants, others were taken by friends 
of the tenants, with their knowledge 
& consent :—-Held:; if the prostitution 
had been with the occupiers of the 
fiat. only, no offence would bave been 
committed, in respect that the 
occupiers could not “ permit" their 
own acts; & it was Immaterial that 
no proflt was made by accused. 
~“GIRGAWAY v0. STHATHERN, [1925] 
S. C. (J.) 31.--SCOT. 


o (p. 756) 1. ---— Arreat under scarch 
warrant.)\—lt. v. FRIEDMAN (Sask.) 
(1927), 49 Can. Crim. Cas, 225.—-CAN. 


h (p. 757) i. Omiasion of ** know- 
ingly.""}—A conviction which docs not 
state that accused © knowingly ”’ per- 
mitted his premises to be used for the 
illegal purpose described, is materially 
defective.—H. v. ROZONOWSKI, {1926} 

bD. L. R. 7323 (1926) 1 W. W. R. 
241; 45 Can. Crim. Cas. 193; 46 
IB. C. it. 327.—CAN, 





ps 


Cases S143b—8284. Enoiisa aND Emprme Dicest SupPLeMEnrt. 


for acts of fornication, or of indeceney, com- 
mitted by them with men ; it is sufficient to 
prove that with the knowledge of the occupier 
persons of opposite sexes were permitted there 
to have illicit sexual intercourse.—WINTER v. 
WOOLFE, [1931] 1 K. B. 549; 100 L. J. K. B. 
92; 144 1L. T. 811; 95 J. P. 20; 47T.L. R. 
145; 29 LG. R. 89; 29 Cox, C. C. 214, C.C. A. 
8154. Add. Citations :-—sub nom. GUAGLIENI ¥. 
Matrugews, 34 L. J. M. C. 116; 29 J. P. 
439; 11 Jur. N. S. 636; 13 W. R. 679. 


Add. Annotation :—~As to (1) Distd. R. v. 
Tucker (1877), 2 Q. B. D. 417. 


8176. Add. Annotation :—Consd. R. v. London 


County Council, Ex p. Entertainments Pro- 
tection Assocn., Ltd., (1931] 2 K. B. 215. 


8177a. ——— Company.]—ORPEN v. HAYMARKET 


CAPITOL, Lrp. (1981), 145 L. T. 614; 95 
J.P.109; 47 T. I. R. 575; 75 Sol. Jo. 589 ; 
29 1. G. R. 615. 


| Part XXIX.—Offences affecting Public Health, Safety and 
Convenience. 


Secr. 2.—OFFENCES BY INNKEEPERS. 
(Vol. XV., p. 761). 


After this sect. add the following new sect :— 


Sect. 3.—-DANGEROUS DRUGS. 
See Foop & Drugs, Vol XXV.. pp. 115, 116, 
No. 888. &, generally, MEDICINE & PHARMACY. 


Part XXXI.—Offences relating to Trade. 


8195. Add. Annotations :—Apld. Reynolds v Ship- 
ping Federation, [1924] 1 Ch. 28. Consd. Sorrell 
v. Smith, [1925] A.C. 700. Refd. Brimelow 
v. Casson, [1924] 1 Ch. 302; Thompson 
v. British Medical Assoen., [1924] A. C. 764 ; 
British Oxygen Co. v. “iquid Air, [1925] Ch. 
3833 TL. a. 1., [1981] BP. 63. 

8198. Ada. Annotations :—Distd. Reynolds v. 
Shipping Federation, Lig 1 rs 28. Consd. 
Sorrell v. snaps [1925] A. C. 700. Refd. 
Brimelow . Casson, [ ious 1 Ch. 3802; 
G. W. K. Dunlop Rubber Co. (1926), 


42 'T. L. R. 376; Hardie & Lane v. Chilton, 
[1928] 2 K. B. 306. 


8219. Add. Annotations :— As to (1) Apld. Pointon 


v. Cox (1926), 1386 L. T. 506. As to (2) Consd. 
Pointon v. Cox (1926), 136 L. T. 506. 


8236a. Conviction—Acts of intimidation must be 


set out.]—A conviction under Conspiracy & 
Protection of Property Act, 1875 (c. 86), for 
intimidation is bad, & will be quashed on 
appeal, unless it sets out the particular act 
or acts of intimidation proved in evidence.— 
METCALFE v. WISEMAN (1888), 52 J. P. 439. 


Part XXXIII.—Offences against the Person. 


8247, Add. Annotation :—Consd. Ii. v Bateman 
(1925), 94 L. J. K. B. 791. 

8266a. ‘‘ Newly-born ’’ child.} — (1) Applt. was 
charged with the murder of her child, who had | 
been born on Aug. 19, 1927, & had been | 
strangled by her on Sept. 21, 1927. The trial 
judge held that there was no evidence to go 
to the jury that the child was ‘“ newly- 
born ’’ within Infanticide Act, 1922 (c. 18), 
s. 1 (2) :—Held: that ruling was correct. 

(2) Observations on the form of statements 


PART XXXII, saat 3, SUB-SECT. 3.— 


8221 a. Nature of CONE }~-On an 
indictment under Conspiracy & Pro- 








21 Cox, ©. C. 401. —IR. 
PART XXXIII. a, 1, SUB-SECT. 1. 


made by accused persons while under arrest. 
—HR. v. O' DoNoOGHUE (1927), 97 L. J. K. B. 
303; 183 L. T. 240; 913. P.190; 44 T. L. R. 
51; 71 Sol. Jo. 897 ; 28 Cox, C. C. 461; 20 
Cr. App. Rep. 1382, C.C. A 


8284. Add. Annotations :—Consd. Williams wv. 


Guest, Keen & Nettlefolds, (1926) 1 K. B. 
497. Refd. Carr v. Port of Glasgow (1923), 
16 B. W.C. C. 331; Tian v. Kiveton 
Park Colliery Co., [1926] 1K B. 27 9. 


inflicted by the accused, ‘but there is 
no apparent reason for ‘inferring that 

said treatment was the immediate 

cause of death, there is no authority 





holding that the onus is, neverthe- 
tection of Property ‘Act, 1875 (c, 86), rrren wal ADvo- He he Cro € call th 
& watching his place of wing em: & his | SCOT. | Ben Fe ar Wiceaie ee MC aNEIE: 
e buck a dismissed employee PART XXXIIL. SECT. 1, SUB-SECT. 1.— eS ae Clee Ga is 8G 
into his employment, the evidence B. C. R. 492.—CAN. ey. 
being that defts. with other persons 8285 ili. ——- cee ed inal Code, 
had continually watched & walked up 258, which provides for the case of PART XXKXIII. SECT. 1, SUB-SECT. 1. 
& down before | aad ‘8. Duainess the causing of an injury of ad —F, 
remisos, & had followed him through | nature, the treatment of which ngs | $312 i. Provocation 


he streets to his private reaidenien <— — 
Held: (1) under @ Sitquinstances if 
the of*' wa watching ”’ reistently 
woHe were done ek e intention 

f coerc the employer to take back 
the di hararsergie up pope 
to be found guilty; (3) ‘Trade Disputes 
act 1906 (ec, a0 8 8. 2 fo i not b apply 


as regards 
privato residence. he v. Wi 8 (1907), 


rivate Roaidenos with a view to coerce 
to tak 
effects thereof. 
| 


to have been murdered operated 
on for the injuries alleged to ‘fo have been 
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answered by 

about death, does not apply to a case _ of weapon.}—Appset., Mbt had erounils 
wherein there is no ais from which | | of sep cow that his 

it might be inferred t 
was in any bn ieresaa or its con- | stabbed her in the legs & lower Part 
sequences accelerated by the bahrhs prod of ane body with a long knife, ca 

which was given the deceased with the 
obvious ject we ore the 


wife had mis- 
the injury | conducted herself oth another Man 


to bleed to death in a fow ainites © 
Held : an SS GouontOn aor leave to 


t be dismissed.—R. v. BUTELEZI, 
teas) App. D. 160.—S. AF. 


| 
= person alleged | appeal from a conviction for murder 
ere 


8317. Add. Annotation :—Apld. 
140 L. T. 142. 


8338. Add. Annotations :—Consd. R. »v. 
(1925), 13838 L. T. 95. Refd. R. v. 
(1925), 18 Cr. App. Rep. 163. 


8338a. -]*+~(1) If in a trial for murder the 
defence of manslaughter is raised the judge 
ee not to ignore that defence in his charge 
) e jury. 
(2) The rule on provocation in R. v. Hay- 
ward, No. 8317, ante, accepted.—R. v. Hat. 
(1928), 140 L. T. 142; 21 Cr. App. Rep. 48; 
28 Cox, C. C. 567, C. C. A. 


8459a. ——.]—ANON. (1523), Y. B. 14 
Hen. 8, fo. 16, pl. 8. 

Annotati :—-Consd. H a . B. 

359. “Ret. ie eheie Cae Geiss aa oe aes és.” ‘7 

8498. Add. Annotations :——Consd. R. v. Betts & 
Ridley (1930), 144 L. T. 526. Refd. R. v. 
Canham (1925), 18 Cr. App. Rep. 163. 

8575. Add. Annotation :—Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 

8640. Add. Annotation :—Refd. James v. British 
General Insce., [1927] 2 K. B. 311. 


8640a. |—R. v. Rose (1928), 20 Cr. App. 
Rep. 164, C. (1. A. 

8644. Add. Annotution :-—Refd. R. v. Baldessarc 
(1930), 22 Cr. App. Rep. 70. 

8645. Add. Annotation :—Refd. Pratt v. Patrick, 
[1924] 1 K. B. 488. 


8652a. Liability of persons other than driver—- 
Common purpose.}—Both of two persons, in 


Thorpe 
Canham 

















pursuit of a common purpose, may be guilty: 


of criminal negligence by driving, although 
only one of them actually drives--R. v. 
BALDESSARE (1980), 144 L. T. 285; 29 
Cox, C.C. 1938 5 22 Cr. App. Rep. 70, ©. Oo A, 


8665. Add. Annotation :---Consd. R. v. Bateruan 
(1925), 04 L. J. K. B. 701. 


PART XXXII, SECT. 1, SUB-SECT. 1. 


-) ii. 
d i. -}—The fact that while a 
child is flouting its father’s authority 
its mother ‘“‘ eggs it on ’”’ may be found 
to constitute provocation within 
Criminal Code, 8s. 261, under which 
culpable homicide, which would other- 
wise be murder, may be reduced to 
manslaughter.— R. v. PAYETTE, [1925] 
2W. W. R. 747; 44 Can. Crim. Cas. 
209; 35 B.C. R. 81.—CAN. 


PART XXXIII. saree SUB-SECT. 1. 
~—KE. (&), 





512,.—CAN. 


tian Science 


mi. -—— —— ——~. | R. ve. Bevir, 
{1925} 1 D. L. R. 7473; 43 Can. Crim. 
Cas. 229; 57 N.S. R. 513.—CAN. 

m. ii. --.J—R. v. HARLTON 
(Ont.), [1929] 3 D. L. lt. 688; 51 Can. 
Crim. Cas. 329.—CAN 


nes ee, FP 


upce for the ¢ 
convicted of 


PART XXXIII. asec fe 1, SUB-SECT. 1. 


8506 iif. .}~A man who a anata 
strikes another in the throat with a 
knife must know that the blow is so 
imminently dangerous that. it must in 
all probability cause death, & the 
j intended to be inflicted is 
sufficient in the ordinary course of 
nature cause death. — JuDAGI 
MALLAH 0. KING-EMPEROR (1929), 
I. L. Rh 8 Pat. 911.—IND. 

sa. Wr acf.}]--Whero, although 
there is no mete to hee ariel ts ane 
person or prope of another, dea 
resulte from the doing of an act which 
is merely malum prohibitum, tho wroDs: 
ful act is not the kind of act that the 
eriminal law requires as a foundation 








omission, 


SA SN Re a hn geyprrenenr O 


life. 


for a charge of manslaughter, untoss 
the statute or prohibition violated is 
one designed & iatended to prevent 
injury to the person, or the prohibited 
act is accompanied by negligence.-— 
R. v. D’ANGELO, $1927] 4 DJL. R. 593 ; 
48 Can. Crim. Cas. 127; 


PART XXXII. SEC 


8584 iii. ----- —--— 
practitioner who gave 
a sick child ‘‘ absent treatment,’ t.e. 
prayer, but who prescribed vo medicine 
or other treatment, & who was not 
shown to have advired the parcnts not 
to call in a physician or to 
abetted or counselled them to abstain 
from providing proper medical attcnd- 


toanslaughter 
child —-K. v. Eiprx, [1925] 3 UD. L. i. 
447; [19295}2 W. W. R. 5453 44 Can. 
$5 Man. L. R. 161.— 


PART XXXIII. mer ‘ SUB-SECT. 1. 
- (6) 


8612 i. Must be calculated ty endanyer 
life.}-—Criminal Code, 6. 247, attaches 
no criminal responsibility to the mere 
without lawful excuse, 
perform the duty of taking reasonable 
precautions against & of using reason- 
able cary to avoid endangering human 
To eutail criminal responsibility 
there must be some physical conse- 
quenres abr eat 2 fasirtpartelsgre omission : 
the danger itee not & consequence 
within the sect.—-R. v. Hort (1923), 
54 @. 1. 18. 48.--—CAN. 


61 


T. 1, SUB-SECT. 1. 
(a). 


Vol. XV.--Criminal Law. Cases 83178677. 


R. v. Hall (1928), | 8666. Add. Annotation :—Consd. R. v. Bateman 


(1925), 94 L. J. K. B. 791. 


8666a. S. P. R. v. Mankuas (1864), 4 F. & F. 856. 
aunidtin -—Refd. R. «. Bateman (1925), 94 L. J. K. B. 


8667. Add. Annotation :—Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 


8667a. ---—- ——-.]--R. ». MARkuss (1864), 4 
IF. & F. 856. 
Annotation :~-Refd. R. v. Bateman (1925), 094 L. J. K. B. 
i . ‘ 


8668. Add. Annotation :—Consd. KR. v. Bateman 
(1925), 094 L. J. K. B. 791. 


8672a. -}—Where a doctor is consulted, 
as possessing medical skill & knowledge, by or 
on behalf of a patient he owes a duty to that 
patient to use due caution in undertaking the 
treatment. If he accepts the responsibility 
& undertakes the treatment & the patient 
submits to his direction & treatment accord- 
ingly he owes a duty to the patient to use a 
fair & reasonable degree of diligence, care, 
knowledge, skill, & caution in administering 
the treatment. To euppalt an indictment 
for the manslaughter of a patient, however, 
the prosecution must satisfy the jury that the 
negligence or incompetence of the doctor 
went beyond a mere matter of compensation 
& showed such disregard for the life & safety 
of the patient as to ainount to a crime against 
the State & conduct. deserving punishment.--- 
R. v. BATEMAN (1925), 04 L. J. IK? B. 791 
133 L. T. 730; 89 J. P. 162; 41 T. L. R. 
557; 69 Sol. Jo. 622; 28 Cox, ©. C. 33; 
19 Cr. App. Rep. 8, C. C. A. 

8674. Add. Annotation: --Consd. R. v. Bateman 
(1925), 04 L. J. K. GB. 791. 


8676. Add. Annotulion :---Consd. J. 
(1925), 94 L. J. KK. 3. 79. 
8677. Add. Annolulion :-—-Consd. R. v. Bateman 

(1925), 94. J. IX. 13. 700. 








v. Bateman 


PART XXXII. ay ie SUB-SECT. 1. 


8639 iv. ~-yjee= Where aecused, 
driving a motor car at night, entered 
a ruad which being under repairs wis 
closed to traiie & ran over & killed 
two cotlies, who were sleoping on tho 
road =owith their) bodies complotoly 
eovered up, except for their faces :—- 
Held: aceused was not guilty of 
causing death by a rash & negligent 
act.—-SMirrg 7. ER. (1925), 1. 0. Re. 53 
Cale. $33.--IND, 


8639 v. --—~ Cross negligence or 
wanton misconduct necessary. |-- lt 0. 
GHEISMAN, (1926) 4 D. LR. 7385) 46 
Can. Crim. Cas. 172; 569 O. 1. BR. 156. 


60 0. i. RR. 





o)---A Chris- 


ve aided, 


—CAN, 
$639 vi. ——--.1--A direction to the 
hild :-—Held: wrongly | jury which sufficleutly brought to 


of the | their mind the difference between the 


quantum of negligence required to be 
found in a civil & a criminal trial :-— 
Held: sufficient.---Moors v. 2., (1926) 


S. A. S. It. 52,--AUS 
8639 vii. ---—-.J-—-The test of nogl- 
: venee to be applied in criminal trials 


| ja the same #4 that applied to civil 

‘ cases, Nunely, Che standard of skill & 

| eare which would be observed by a 
reasonable roan.—-R. v. Mining, [1027] 

| App. DD. 41..-8 AF. 

{ 


8639 viii. ——-.]—Proof of ordinary 
negligence justifies a conviction for 
manslaughter under Criminal Code, 
a. 247.—-H. o. Friend (Alta.), [1998] 3 
W. W. KR. 757.—-OAN. 


to 


8639 ix 


»——~}—h. ve. COUPLAND, 
P4930] 3 WL OW. 


}— 
t. 119.-—CAN. 


. | 
Cases 8679—9048a. ENGLISH, AND Empire Digest SUPPLEMENT. 


8679. Add. Annotation :—Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 


8680. Add. Annotation :—Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. ; 


8681. Add. Annotation :—Consd. RK. v. Bateman 
(1925), 94 L. J. K. B. 791. 

8682. Add. Annotation :—Consd. KR. v. Bateman 
(1925), 94 L. J. K. B. 791. 


8684. Add. Annotation :—Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 


8688. Add. Annotation :—Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 

8798a. -+—-(1) The question whether 
or not a statement made by a person on whom 
a fatal attack has been made is a dying 
declaration, t.c. whether or not it has been 
made by that person while in a hopeless & 
settled anticipation of ummediate dissolution, 
is for the judge at the trial of the person 
charged with the murder or manslaughter 
of the person in question &, to answer it, all 
the circumstances of each case must be 
regarded. 

(2) Itules as to questions by police officers 

to detained persons commented on.—R. v. 
HOOKER (1924), 88 J. P. 75; 18 Cr. App. 
Kep. 47, C. C. A. ‘ 

8927. Add. Annotation :-—-Refd. R. v. Punch (1927), 
20 Cr. App. Rep. 18. 

9028a. Within Children Act, 1908 (c. 67), s. 12 (1).] 
—An assault within tho above sect. must be 
one which is likely .o cause unnecessary 
suffering or injury to the health of the child. 

Applt., who was the stepfather, & had 

the custody or care, of a girl of eleven years of 
age, was charged under the above sect. with 
wilfully assaulting the girl in a manner likely 








9042a. —-— 


* 


to cause her unnecessary suffering. The 
evidence of the girl was that applt. com- 
mitted acts of indecency, not to her, but in 
her presence, & that when she screamed he 
put his hand over her mouth :—Held: this 
was not an assault within the sect.—R. v. 
Harron, [1925] 2 K. B. 922; 94L. J. K. B. 
863; 133 L. T. 7385; 89 J. P. 164; 41 
T. L. R. 637; 28 Cox, 0. C. 43; 19 Cr. App. 
Rep. 29, C. C. A. 


9086. Add. Annotation :—Refd. Gayler & Pope v 


Davies, [1924] 2 K. B. 75. 


9042. Add. Annotation :—Apld. R. v. Newport 


(Salop) JJ., Ba p. Wright, [1929] 2 KX. B. 416. 


.]|—At a school for boys there was 
a rule prohibiting smoking by pupils during 
the school term whether on the school 
precincts or in public. During the term 
a pupil rather less than sixteen years old, 
after having left the school for the day & 
returned home, smoked a cigarette in the 
public strect, & next day the schoolmaster 
administered to him five strokes of the cane 
as a punishment for breach of the rule. On 
the hearing of an information against the 
schoolmaster for an alleged assault on the 
boy the justices found that the rule in 
question was reasonable, that the father of 
the boy by sending him to the school 
authorised the schoolmaster to administer 
reasonable punishment to the boy for breach 
of a school rule, & that the punishment 
administered was reasonable; & they dis- 
missed the information. An order nisi 
having been obtained calling upon the justices 
to show cause why they should not state a 
case on a question of law :—Held: the 
decision of the justices was right, no question 





PART XXXIII. SECT. 1, SUB-SECT. 1. 


--Q, (g). 
8694 v. —----.J)—--R.e. Cnorin (1024), 
42 Can. Crim. Cas. 156.—--CAN, 
8694 vi. ——.J--The noghgence of 


the victim is not a defence to a charge 
of manslaughter unless it was the sole 
causy of the accident.-—lt. vo. FIELD 
(Alta.), [1928] 3 W. W. RR. 757.-—CAN. 


PART XXXIII. SECT. 1, SUB-SECT. 1. 
ar « 1. 

gi, ------ —-—.)---In a murder trial 
Where the victimn’s throat had been cut 
580 that he was unable to speak, evi- 
dence of questions put to deceased by 
the prosecution's witnesses & answers 
giving by nodding the bead & making 
signs, wmount to “verbal state. 
ments "? under Kvidence Act, 5. 32, & 
aro admissible as a dying declaration. 
—RANGA vw. KR. (1924), 1. L. RR. 5 Lah. 
305.—IND. 


PART XXXIJI. SECT. 1, SUB-SECT. 1. 
—-Q. (b) iii. 

8741 xix. ——-.J]—- A native when 
dying from injuries intlicted upon 
him said that he was ‘‘ dead " or had 
been “killed.” He then sent for his 
children & relatives, but did not take 
farewell of them, saying that he 
would say more when the pain allowed 
or when he was better. Ho then made 
a statement inculpating applt. :— 
Held: deceased when he made the 
statement had not a settled hopeless 
expectation of death, & the statement 
should not have been admitted in 
evidence as a dying declarition.—kK. 
vw. Nacoso, [1925] App. S61.-—— 

$746 i. Afust believe death tu be 
tmminent.}—A statement made when 
decensed had no oxpectation of death, 


but confirmed when he had a belief in 
impending death :—/eld : admissible. 
——DireKBoncoit wv. R., (1926) 4 Db. L. BR. 
722; [1926] 8S. C. BR, 492; 46 Can, 
Crim, Cas. 115.—CAN, 


PART XXXIILI. SECT. 1, SUB-SECT. 2. 

8838 ii. ——-— -——.}—The necessity 
of dispersing a riotous crowd, whieh 
would) becomne dangerous unless dis- 
persed, & which threatens serious injury 
to persons & property, justifies a peace 
officer in using firearms to prevent 
violent & felonious outrage to persons 
& property. A ringleader who, under 
such conditions & while assaulting a 
peace officer, is shot dead, dies by 
justitiable bomicide; & the peace 
otticer who tired is free from any 
liability in damages.-HWEBERT  v. 
MAUTIN, (1931) 8.C. R. 1453 2D... TR. 
845 54 Can, C. C. 257.—-CAN. 

oi, —— ——- —~.}—R. ». Purvis 
ee (1929), 51 Can. Crim. Cas, 273. -- 


PART XXXII. seca 6, SUB-SECT. 1. 


di. —-—- Injury resulting in death.J— 
Deft. was convicted upon two charges 
of criminal negligence causing bodily 
or grievous bodily harm under Criminal 
Code, ss. 254 & 285:—Held: doft- 
Was properly convicted, notwithstand- 
ing that death resulted from the injuries 
inflicted by his negligence.—lh. ». 
Stark, [1927] 3 D. L. kK. 433; 47 
ae Crim. Cas. 356; 60 O.1.. R.375.-- 


PART XXXIII. SECT. 6, SUB-SECT. 1. 


sd. AMfcaning of ‘actual bodily 
harn.”}—The above words in acct. 
295 of the Core maan little, if anything, 
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ee 


more than “* battery.’’—It. v. TRESEGNE 
(1926), 45 Can. Crim. Cas. 2703; 58 
QO. L. R. 634.—CAN. 


PART XXXIII. SECT. 6, SUB-SECT. 2. 


m i. Burden of proof.)-~Where 
on a charge of unlawfully wounding 
& pon with intent to maim or dis- 
uble him, the Crown proves” that 
uccused discharged a firearm in the 
direction of a crowd of pcrsons & 
wounded the person named, — it 
establishes its case, & the onus then 
shifts to accused to satisfy the ct. 
that it was elther an accident or that 
he did not intend to wound.—R. v., 
SMART (Alta.), [1927] 3 W. W. R. 753; 
49 Cun. Crim. Cas. 75.—CAN. 


PART XXXIII. SECT. 7, SUB-SECT. 1. 


8b. Running down by motor car— 
No tatent to assault.J}—Prisouer was 
indicted for ussault occasioning bodily 
harm. ‘he evidence showed that the 
injury in question, a fracture of the 
collar bone, was due to an accident 
caused by a motor car driven by 
srisoner in a public thoroughfare at 
50 a.m. There beligg no evidence of 
un intention to assuult, the indictment 
Was amended, at the suggestion of the 
Jearned trial judge, so as to allege 
negligence in the control of a dangerous 
thing, in substitution for the a 
4 hpade tla v. McIver, 22 Q. J. P. 


PART XXXIII. sar et ? SUB-SECT. 2. 
-—U. (a). 


9041 i. Schoolmaster & scholar.})— 
Teacher entitled to inflict reasonable 
punishment.—R. v. METCALFE (Sask.), 





9103a. 


of law arose on which they could state a 
case, & that the order nisi should be dis- 
charged.——-R. v. Newrorr (Satop) JJ., Ex p. 
WRIGHT, [1929] 2 K. B. 416; 98 L. J. K. B. 
655; 141 L. T. 563; 933.P.179; 457. L. RB. 
477; 73 Sol. Jo. 384; 27 L. G. R. 618; 28 
Cox, C. C. 658, D. C. 


9043. Add. Annotation :—Consd. R. v. Newport 


(Salop) JJ., Ex p. Wright, [1929] 2 K. B. 416. 


9057. Add. Annotation :—-Refd. Gottliffe v. Fdel- 


ston, [1930] 2 K. B. 378. 


-——.]—The old law that the owner of 
a house, or members of his family, may kill 
a trespasser who world forcibly dispossess 
him of the house, although such householder, 
or members of his family, has not previously 
retreated until no means of escaping his 
assailant are left to him, has not been amended 
or modified by modern practice.—R. v. 
TiussEy (1924), 89 J. P. 28; 41 T. L. R. 
205; 18 Cr. App. Rep. 160, C. C. A. 





9154. Add. Annotation :—Apld. Morriss v. Winter 


(1929), 45 T. L. R. 643. 


9154a. —-—— Detention after receipt of remission 


marks.]—M. was convicted in Dee. 1925, of 
certain misd¢meanours & sentenced to two 
years’ imprisonment with hard labour & twelve 
months’ imprisonment, the sentences to run 
consecutively. An order was made by the 
ct. directing that he should be detained in 
prison in conformity with the sentences 
passed. He was first detained in VPorts- 
mouth Prison & afterwards in Pentonville 
Prison. In Dec. 1927, after M. had been 
removed to Pentonville Prison, the Governor 
of Portsmouth Prison indorsed on M.’s stage 
card the forfeiture of five remissicn marks, 
to make it agree with M.’s recor?. There 
was a dispute whether or not the Ci emer 
of Portsmouth Prison had ordered the 
forfeiture of those marks on May 10, 1926, 
& the jury differed with regard to it. Asa 
result of the forfeiture of those five marks 


ore 














eee 
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M. was released by the Governor of Penton- 
ville Prison on July 21, 1928, instead of on 
July 20. On Aug. 2, 1928, M. brought an 
action against the Governors of both prisons 
to recover damages for his detention in 
prison during that one day. The jury found 
that the Governor of Portsmouth Prison had 
not acted maliciously nor with intention to 
injure M. & that he had not made a false 
statement :-—Held: the Prison Rules did 
not confer upon M. any legal right to an 
earlier discharge by the obtaining of re- 
mission marks, & that therefore the action 
could not succeed against either of the 
Governors ; having regard to the findings of 
the jury the action could not succeed against 
the Governor of Portsmouth Prison; the 
Governor of Pentonville Prison was _ pro- 
tected, as he had merely acted in pursuance 
of the order of the ct.—-Morriss v. WINTER, 
(1930) 1K. B. 248; 991. I. K. B. 101; 142 
lL. T. 67; 45 T. L. R. 643; 28 Cox, C. C. 
O87. 


9307a. ——.]—On the trial of a prisoner for having 


had unlawful carnal knowledge of a girl 
under sixtoen years of age, the judge directed 
the jury that although what the girl said to 
her mother several months after the offence 
was committed was not evidence, yet the 
jury could infer what the girl said, namely, 
that the prisoner was responsible for her 
condition, from whut the mother did, because 
the prisoner was at once accused, & that that 
amounted to corroboration of the, girl’s 
story. Further, that) the fact) that the 
prisoner when he was charged by a police 
officer & cautioned made no denial of the 
charge was also corroboration of her story :— 
Held: both directions were wrong. Any 
inference as to what the wirl told her mother 
could not amount to corroboration of the 
girl’s story, as it proceeded from the -girl 
herself, & the girl could not corroborate 
herself. The fact that the prisoner when 


re a errant) ee ee ce ee eee os 





Tein Tresmdheehencnctntmaslaapeememeattinbnteteaditinainel 


PART XXXIII. tar iar 7, SUB-SECT. 2. 


9066 iv, ———.]—-Punishment causing 
temporary pain & discolouration of the 
flesh for a few days:—Tleld: not 
excessive.-—R. v. METOALFE (Sask.), 
[1927] 3 W. W. R. 104.—CAN. 


9071 ii, ——.J-—R. vv. METCALYE 
(Sask.), [1927] 3 W. W. Rt. 194.— CAN. 


PART XXXIII. — 7,SUB-SECT. 2.— 


9078 v. ——.J-——-On appeal from a 
conviction for an assault occasioning 
actual bodily harm :---Held: the force 
used by the accused, in defending 
himself, as he did, against an assailant 
armed with a hammer, was not dis- 
proportionate to the nature of the 
attack made on him, although it caused 
the fracture of his assailant’s skul), 
& he had brought himself within, & 
was justified by, Criminal Code, 8. 23.— 
R. v. OGan, [1928] 3 D. L. R. 676; 
(1928) 2 W. W. Wt. 465; 50 Can. Crim. 
Cas. 71; 23 Alta. L. R. 611.—CAN. 


PART XXXIII. a 7, SUB-SECT. 2. 
sj. Defenre of son by father.|-~ The 
conviction of a father for assault- 
ing w» boy who had been kicking & 
pune me his boy set aside.—K. tv. 
1aqas, [1931] 3 W. W. R. 52.—CAN. 


PART XXXIII. SECT. 9. 


sk. Injury caused in attempting to 
stun breach of peace.}—A person using 


the force necessary to prevent. a con- 
tinuance or renewal of a breach of the 
peace, & struck by the party he was 
attompting to contro) :---Held : justi- 
fled in striking back.—It. v. MANSON 
(1925), 43 Can. Crim. Cas. 30; [1925) 
1 W. W. R. 671.—CAN. 


sm. What is unlawful act—-Net 
breach of municipal bye-law.|}—RN. v. 
GOSLING (Alta.) (1927), 47 Can. Criin. 
Cas. 211.—CAN. 


an. Criminal negligence — Under 
Criminal Code, 3. 284—What amounts 
to.J—Ik. v. Baker, [1929] 2 D. lL. ik. 
282; 8. C. R. 35435 5) Can. Crim. Cas. 
; 638 O. L. Ht. 6415 affg., 1929) 1 
Dr. RN. 785; of Can. Crim. Cas. 71; 
63 O. L. R. 275.--CAN. 


PART XXXIII. SECT. 11, SUB-SECT. 3. 


9206 i. Woman nol pregnant. |-—-Held : 
an indictinent wharging accused with 
erforming an operation on a woman, 
n the belief that she was pregnant, for 
the purpose of causing her to abort, 
& with attempting to cause her to 
abort, wus irrelevant, in respect that 
it did not set forth that. the woman was 
at the time pregnant.—H.M. ADVOCATE 
v. ANDERSON, [1928] S. C. (J.) l.— 
SCOT. — 


PART XXXII. SECT. 13, SUB-SECT. 1. 

9231 i. Consent oblained by frawl-.- 
What amounts to fraud. |j---Cohabitation 
following a feigned marriage is not rape 
under the law of Canada. It cannot 
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a a 


be suid as a general aa aT A with 
regard to rape, that fraud vitiates con- 
sent. The only sorts of fraud which 
destroy the effect of a woman’s consent 
are fracds as to the nature of the act 
itself or as to the identity of the person 
who doos the act.---PropLn OF CALt- 
FORNITA STATR uv. SKINNER, [1924] 2 
W. W. RR. 2095 33 OB. Cl. Ok. 555.-- 
CAN. 


o. For “0. By misrepresentation or 
fraud— Personation of husband’ read 
‘9295 i. Conditions negativing  con- 
sent—lcrsonation of husband,” 


d. Read now ‘* 0296 ii.”’ 


9295 ffi. ~-- — -—-- - Former husband. ] 
-—fleld: an Indletment for rape wos 
relevant which bore that tho woman 
was the wife of a second husband who 
was alive, while the person said to be 
porsunated was the woman’s former 
hasband who bad been officially re- 
ported as killed [ir action.—H.M. 
ADVOCATE tv. MONTGOMERY, [1926] 
S. Cc. (J.) 2.-~ SCOT. 


PART XXXITI. seth 13, SUB-SECT. 1. 


9307 i. What amounts to corrobora- 
tion.] — Evidence of a witness that 
he saw accused & the girl leave a 
dunce hall under suspicious circum- 
stunces at 11.39 on the night of the 
alleged seduction amounts to corro- 
boration 60 as to justify the charge 
xoing to the jury.—-STEELK ». I[t., [1924] 
4D. L. 175; (1024) 1 W. W. BR. 
1 1 46.—--CAN. 


Cases 9807a—9964a. ENGLIsH AND Empire Digest SuPPLEMENT. — 


charged & cautioned made no denial of the 
anette could not a ia aaah v. 
WHITEHEAD, [1929] 1 K. B. 99; 98 L. J. 
K. B. 67; 1389 L. T. e40 ; 92 J. P. 197; 27 
L. G. B. 1 3; 28 Cox, OC. C. 6473; 21 Cr. App. 
Rep. 28, 0. ©. A. 
Annotation :—¥Folld, I. v. Charavanmuttu (1930), 22 Cr. 
App. Rep. 1. 
9311. Add. Annotation :—Consd. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 


9820a. -}—In charges of sexual offences 
corroboration of the 5 testiniony of prosecutrix 
is not in law essential, but is in practice 


required: 

f, on the trial of such a charge, there is 
corroboration on one count referring to one 
date, but there is none on another about 
another date, & the ct. rejects the corrobora- 
tion on the former, it being possible that the 
jury gave credit to it on both counts, it may 
quash a conviction on both.—R. v. BERRY 
(1924), 18 Cr. App. Rep. 65, O. C. A. 


9320b. What amounts to corroboration. |—The 
mere fact that the accused preserves a letter 
written to him by prosecutrix of a charge of 





a sexual offence is not corroboration of her 
nor is his mere silence when he’ 


evidence : 
is charged with the offence.—R. v. 
(1925), 19 Cr. App. Rep. 27, 0. C. A. 

93238a. -—_—- —-.-- -——— Alll sources of belief must 
be put to jury.}-—-On an indictment for rape 
& carnal knowledge full & sufficient direction 
must be given to the jury on the need of 
corroboration of the story of the prosecutrix, 
& on the issue of deft.’s belief about her age 
every source from which the jury may infcr 
her age must be referred to, even though each 
one separately may be open to criticism.-— 
- ‘ ONS (1931), 23 Cr. App. Rep. 25, 

9323b. Defence that prisoner ‘‘ of twenty-three 
years of age or under ’’——Prisoner between 
twenty-three & twenty-four—Defence avail- 
able. |]—--t. v. DUMONT (1930), 69 L. Jo. 284; 
169 IL. T. Jo. 289 (Recorder of London). 


MARSH 





Amendment Act, 1922 (c. 56), s. 2, a certain | 
defence is op n to ‘‘a man of twenty-three 
years of age.” "The accused was twenty-three 
years & six months of age at the time the 
offence c ed was committed. He con- 
tended that he was ‘‘ a man of twenty-three 
years of age’’ :—Held: the language of the 
sect. being ambiguous, the accused was 
entitled to Pike benefit of the doubt, & was 
entitled to rely on the said defence. oR: v. 
CHAPMAN, [1931] 2 K. B. 606; 100 L. J. 
K. B. 562; 95 J. P. 205; 47 T. L. R. 620 ; 75 
Sol. Jo. 660 ; 291. G. R. 487; 23 Cr. App. Rep. 


63, C0. C. A. 
v. Woods 


93838. Add. Annotation :—Consd. R. 
' (1980), 143 L. T. 311. 


9386. Add. nies :—Refd. R. v. Mosley, 
(1924) 2 K. B. 187. 


9337. Add. Be ree 
[1931] 1 K. B. 549. 

9340. Add. Annotation :—Refd. R. v. Roberts & 
Morriss (1926), 184 L. I’. 635. 

9340a. What amounts to.|/—A letter to a 
woman in fact procured, alluding to the 
writer as her future husband, is corroboration 
of evidence that he procured her by ‘‘ false 
pretences,’ etc., within Criminal Law Amend- 
ment Act, 1885 (c. 69), 5. 3.—R. v. BROWN 
(1929), 21 Cr. App. Rep. 185, C. C. A. 


9847. In the cross-reference before this case, 
for ‘‘ Vagrancy Act, 1878” read ‘‘ Vagrancy 
Act, 1898.”’ 


03618. Prosecutrix over sixteen]. — If 
on any of the material dates alleged in an 
indictment for incest the female has reached 
the age of sixteen, she may be liable as an 
accomplice &, therefore, if she is a witness 
she must be corroborated. It is a mis- 
direction in such a trial to tell the jury that 
they must first decide whether they believe 
op 4 a female witness; they should be 

instructed not to make up their minds until 

they find that she is corroborated.—R. v. 

DRAPER (1929), 21 Cr. App. Rep. 147, C. C. A. 


-—Consd. Winter v. Woolfe, 

















9328¢e, - --- -—-- -- —--—.]-- R, vo, WOOLLEY (1931), | 9864a. What is an aggravated assault.|—MuNnpDay 
171 1. T. Jo. 209. . | | v. MAIDEN (1875), 33 L. T. 377 ; 39 J.P. 742 ; 
93823d. —- no ey] — By Criminal Law 24 W. R. 57. 

9307 ii. -—--.]---Hvidence of facts 9316 vii. ——-.}+—-It.. v. BROWN (N.S.), | though he had also had such intercourse 
which are open to two interpretations 1928] 3 D. L. mre 49 Can. Crim. rior to the kidnapping.—KRisHNA 
is not corroborative of either. To as. 334.—-CAN. AHARANA ¥. KING KMPKROR (1929), 
constitute corroboration in uw criminal 9316 viii. ——.]-—R. Hamuin | I. L. R. Y Pat. 647.—IND. 
caso there inust be independent. ie. ) 11930] 1 D. L. R. 4975 Qf sx. Girl under cighteen—N ecessity for 


evidence of facts which are not con- | Alta, . R. 296; 


(1929) 3 WwW. W. KR. 
--CAN 


corrobvoration.jJ— Prisoner was tried & 


arene we ms Gu ‘ a : oy 258; 42 Can. Crim. Cas. 149.- rete er yes ea a cunnyy ot USES of 
—N, : l aving seduced @ ¢ oO ously 
Min i Oh 68 Can. C0. 219; 3% | ¢ op CNIS 0 SEAMEN mer Criminal chaste charactor & under the age of 
° row. \ years, contrary sect. % of the 

SCHEME peek), (iets TW. so Criminal Code :——Held: under sect. 


paral a v. GALSKY (No. 


677; 4 Can. 8 
33 V Man L. be 


2 1930) 2) 
pd oT R. 74, C. A.-- 


SEYMOUR, (193]] 3 


Seduction aaa’ promise: w ee 
ruige-—Suficiency o 


1002, the evidence of the girl must be 
corroborated in some material rae 
ticular by evidence implicating th 

uccused, & that means that there must 


Sea oe 


aT. — 


pes esas SECT. 18, SUB-SECT. 2. 
——,}—-R.  v. Sherry ped 
cont) asin, 47 Can. Crim. Cas. 318.— 


9316 v. ---On a charge of 
attempting to have carnal knowledge 
of a girl under fourteen SR inks : a 
roboration was not necessary.—R. 
ee feet} Can. Cun. Cas. 
2 {, 93.—CAN, 








SoNatae of corrobora- 
Code, 
wing 


rr nab. oh. B, 760, “aaa. oR 
MS 48 Can. m. Gas. 1 —CAN. 


reais Cae of attempted i 
- 
eg (1928) N. of gegen L. R..18.—N.2Z. 
PART XXXIII. gpa 13, SUB-SECT. 5. 


Meaning of seduction. }—‘ Seduc- 
tion 7 "in the sect. is not used = Be 
narrow sense of inducing a girl to 
witb her virtue for the first time, Mak 


includes subsequent gpa for 
oe Epo a oo tater 
-PRa i EMPEROR OR 


(1929), i Lt R. 37 road 1044. IND: 
of iddnapping. ay l for the f pA 
‘or o 

seiucine 2 ery gor she fie purptve of 
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be corroboration as to commission of 
the crime & also as to the prisoner's 
identity or ee we or re 
ie i that commission.—R. v. AUGER 
aes 0), s4 Can. C. C. 200 5 65 O. L. RK. 


oe. 


inte XXXII. SECT. ae SUB-SECT. 7. 


AWeon vw. R. 
agen. 40 C. OC. L. R2 6 AUS. 


crime of incest by the law ‘ 
& W. «. H.M. ApvocaTs, [1929}. 
9. C. (1.) 1.—8COT. 


9367. Add. Annotation :—Expld. 
(1929), 21 Cr. App. Rep. 125. 


9367a. 





9399a. —— 





performed, 


257 3 


1K. B. 317. 


9458. Add. Annotation :—-Refd. R. v. Denyer, 


[1926] 2 k. B. 258. 
9480a. 











PART XXXII. SECT. 14, SUB-SECT. 1. 


q i. -)— A person having a 
domicil out of Canada, who leaves his 
family in Canada without means, may 
be convicted of failing to support his 
family in Canada.—lh. v. Scorr (1925), 
44 Cun. Crim. Cas. 117.—CAN. 


PART XXXIII. SECT. 15, SUB-SECT. 1. 


fi. —-— Girl out uf parents’ control, j— 
R.v. Jor (Ont.) (1928), 50 Can. Crim. 
Cas. 162.—CAN. 


PART XXXIII. SECT. 15, SUB-SECT. 3. 


sz. Taking from custody of mother.\—- 
ros tae was convicted of the offence of 
taking an unmarried ee under the ago 
of 18 from tho custo of her mothcr 
with the intent that she might be un- 
lawfully carnally known by . The 
evidence showed that immoral relations 
had existed between the applt. & the 
girl for some prior to the alleged 
offence, & that when applt. informed 
the girl that he was leaving N. on a 
visit to C., she expresacd a desire to 
go with bim, go he pele hor railway fare 
& she accompanied him :—Held: the 
conviction should be » as —_ 
eae o. R. (1930), W. A. L. HR. 9. 


PART XXXILI. SECT. 15, SUB-SECT. 4. 
9458 1. Belief that girl over sixteen 1 


co oaeenaninemnenel 


JB. 


—-—.]—The ct. disapproves the 
defence open under above sect. to a charge 
of carnal knowledge, not being open on that 
of indecent assault.—R. v. Laws (1928), 
21 Or. App. Rep. 45, C. 0. A. 

Annotations :-—Consd,. K. v. Ke 29), tr, ‘ , 

125. Refd. Rv. Hiackiice (1928), 2 Ge Ape rep ine 

-}—Resp. married his wife in 

1916 & a child was born in 1917. 

resp. entered into a written separation agrec- 

ment with his wife, whereby resp. was to pay 
his wife 25s. a week & his wife was to maintain 
herself & tho child, of which she was to have 
the sole custody & control without any 
interference by resp., but resp. was entitled 
to have reasonable access to the child. Resp. 
failed to make the payments under the agree- 
ment & fell into arrears to the amount of 
about £100. An information was preferred 

against resp. for neglecting the child in a 

manner likely to cause her 

suffering or injury to her health, contrary to 

Children Act, 1908 (c. 67) :—Held: the fact 

of the separation agreement, without regard 

to the way ia which its obligations had been 

(id not get rid of the legal 

presumption that resp. had the custody of 

the child, & the case must be remitted to the 
justices to decide whether in fact resp. had 
wilfully neglected the child in the manner 

alleged.—Brooks v. BLOUNT, [1923] 1 K. B. 

92 L. J. K. B. 302; 

87 J. P. 64; 39 T. L. R. 168; 67 Sol. Jo. 

299; 21 L. G. R. 150; 27 Cox, C. O. 399, D. C. 


9414. Add. Annotation :-—Refd. Re Carroll, [1931] 


.J|—Appct. was summon | 
under Motor Car Act, 1903 (c. 86), 8s. 1, for, | 


128 L. T. 607; 


Vol. XV.—Criminal Law. Cases 9367—9490s. 


R. v. Keech 


& convicted of, driving a motor car on a 


highway ‘recklessly & at a speed which 


In 1920 


648 ; 
706, D. O. 


9482. Add. Citation :—sub nom. 
MANNING (1905), 49 Sol. Jo. 446. 


9488. Add. Annotation :—As to (1) Refd. Pointon | 
v. Cox (1926), 136 L. T. 506. 


was dangerous to the public, having regard 
to all the circumstances of the case, including 
the nature, condition & use of the said high- 
way, & to the amount of traffic which actually 
was at the time,or might reasonably have been 
expected to be, on tho said highway ” :— 
Held: as the driving of the car was one 
indivisible act which might constitute both 
the offences charged, the conviction was not 
bad for duplicity.—R. vv. 
Tuomas, {1921} 1 K. B. 682; 90 L. J. K. B. 
124 L. T. 668; 
T.L. R. 299; 19 L. G. BR. 354; 26 Cox, C. O. 


Jonrs, Ea p. 


85 J. P. 112; 37 


HovGuTon wv. 


9490a. —-— Motor coach—Advertised times of 
unnecessary departure & arrival—Necessitating speed in 
excess of statutory maximum.]—Resps. 


owned a motor coach which was a heavy 
motor car fitted with pneumatic tyres, & was 
restricted under Heavy Motor Oar Order, 
1904, to a maximum speed limit of twelve 
miles per hour. The vehicle was driven b 
a servant of resps. between London 

Plymouth. 
departure & arrival which necessitated an 
average speed of eightcen miles per hour 
without allowing for stops. 
the coach at thirty-five miles per hour on 
one of the scheduled journeys, resps.’ servant 
was stopped by the police, & resps. were 


Resps. advertised times of 


While driving 


summoned for counselling, procuring, aiding 


& abetting the commission of the offence :-— 
Held: resps. ought to have been convicted 


of counselling & procuring.—NEWMAN  v. 


defence, j-—It ix not a good defence to a 
charge of kidnapping under scct. 366 
of the Penal Code that the accused 
honestly believed the kidnapped sir] 
to be over 16 years of ago.-—KRIBHNA 
MAWARANA v. KING EMPEROI (192%). 
I. I. h. 9 Pat. 647.—IND. 


PART XXXIII. SECT. 18. 
g i, . ° }-R. Vv. WwW ILMOT 
oe (192%), 52 Can. Crim. Cas. 336.— 


eemerare mae 





g ii. ——— -----~.]— Doft. was con- 
victed for that he did, having charge 
of an automobile, by wantun or furious 
driving, cause bodily harm to N. 
There was conflicting evidence as to 
speed & evidence that the cause of the 
accident was the car ** shimmying ” :~-- 
Held: there was absence of conclusive 
evidence that deft. was driving 
furiously, & ho was entitled to the 
benefit of the 'doubt.---R. ». WiLmMo', 
{1930} 1 D. L. R. 778; 52 Can. C. C. 
336; 64 0. I. KR. 605.~—-CAN. 


g iil. ——— Insufficient brakes.}-—It 
would not be sufficient merely that a 
car was insufficiently braked = to 
warrant ac e of reckless or negli- 
gent driving. It would depend on tho 
pace of the car & other considerations, 
—SHERALLY v. R. (1929), 50 N. lL. Kt. 
309.—S. AF. 


giv. -—--—- Crowdcd front seat & 
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OVERINGYON, Harris & Ast, Lrp. (1928), 
93 J.P. 46; 271. G. BR. 85, D.C. 


* shonmying ?? wheelsa.)-—W. v. STRICKY, 
[1981] 1 D. Ii. ae 993.—CAN, 


RV. -~-- Projecting unlighted loud.) 
—The mere fact, that a motor car ts 
driven at uight with materials pro- 
jectingg beyond the body of the car & 
without lights on the projections is not 
in itself an unlawful act.—-R. v. 


GILBERTSON & FULLER, [1930] 2 
W. W. lt. 10; 53 Can. C. C. 286; 24 
8. L. R. 380.-—CAN. 


sa, Wilful misconducl--- Sufficiency of 
evidence.|j—Where on the trial of a 
charge under # 285 of the Criminal 
Code of causing bodily harm by wanton 
or furious driving, ete., it ls found that 
unterior to the collision the accused 
was driving at a very fast rate of spoed 
& was under the influence of Jiquor, 
either of these findings js sufficient to 
show the existence of that anterior 
wilful misconduct or wilful negligence 
leading to the collision which the 
tribunal trying the case must find 
before convicting on sald charge,.— RH. 
exrel. KENDALL v. O’SULLIVAN (Alta.), 
[1929] 2 W. W. R. 322; 51 Can. Crim. 
Cas. 422.—CAN. 


PART XXXIII. SECT. 21. 


sc. Of wife & children—Cenuine 
inability lo provide neceasurica.}—leld : 
a ‘lawful excuse.”—K, vo. BUNTING 
(1926) 45 Can. Crim. Cas. 135; 68 
(), Ts. R, 373.--CAN. 


ALT) 





610,118, Eweuisn ano Eupmis Dioxsr Sorensen po a 


Part XXXIV. ~—Offences against Property. 


0408. Add. Annotation :—Refd. Lake v. Simmons, 
([1926] 1 K. B. 866. 


9499. Add. Annotatione :-—Refd. Lake v. Simmons, 
[1926} 2 K. 
43 T..L. R. 24; Buller & Co., Ltd. v. Brooks 
(T. J.), Ltd. (1980), 142 L. T. 576. 


9500. Add. Annotations :-—Refd. Lake v. Simmons 
(7926), 06 L. J. K. B. 586 ; Lowther ». Harris 
(1926), 48 T. L. R. 24. 

9537. Add. Annotations :—Consd. Lowther v. 
Harris (1926), 43 T. L. R. 24; Lake v. Sim- 
mons, (1927|A.C. 487. Refd. Buller & Co. Ltd., 
v. Brooks (T. J.), Ltd. (1980), 142 L. T. 576. 

After this case add ‘‘ See, also, INSUR- 
ANCH, Vol. XXIX., p. 417, No. 8258.” 

0558. Add. Annotation :—Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. 

9557. Add. Annotation ; ae R. v. Fisher (1926), 
19 Or. App. Rep. 1 

061 4a.. -J—R. v. es No. 2219a, ante. | 

her - a R. v. BANKS (1821), Russ. & Ry. 44), 





Annotation :—Reld. R. v. Stear (1848), 1 Den. 349. 


9769. Add. Annotation :—Refd. Jones v. Waring 
; & Gillow, [1926] A. C. 670. 


97738a. -}]— Where a cler.: or servant, who has 
the mere custody of gooda, disposes of them 
for his own benefit, & in a manner alien from 
the purposes for which he was intrusted with 
them, he is guilty of larceny.—R. v. ROBINSON 
(1840), 4 J. P. 620. 


9900. Add. Annotation :—Refd. Stoke-on-Trent 
Revenue Officer vw. Stoke-on-Trent Assess- 





B. 51; Lowther v. Harris (1926), | 


- ment Committee & Potteries Electric Traction 
Co. (1980), 148 L. T. 650. 
0044. Add. Annotation -—Distd. Farey v. Welch, 
[1929] 1 K. B. 388. 
9954, For “ —— ——."] r “ Live animals ferse 
re a if reduced into posses- 
sion 


‘9956. Add. Annotation :—Consd. Farey v. Welch, 


[1929] 1 K. B. 888. 


10,018. Add. Annotation :—Apld.. R.' v. Friend 
(1980), 22 Or. App. Rep. 180. 

10,015. Add. Annotation :—Apld. 
(1930), 22 Cr. App. Rep. 130. 

10,050. Add. Annotation :—Apld. R. v. Harding 
(1929), 46 T. L. R. 105. 


10,060a, -——.]—Applt. broke into a dwelling- 
house which was then occupied only by a 
maidservant, & he attacked her & demanded 
money & clothes. The servant handed over 
a mackintosh belonging to her master. 
Applt. was convicted of robbing the servant 
‘of the mackintosh :—Held: as the servant 
was in charge of her master’s belongings she 
a B special property in the mackintosh, & 
orp = © s conviction for robbing her of it was 
right.—R. v. HARDING (1929), 142 L. T. 583; 
94 J. P. 65; 46 T. L. R. 105; 73 Sol. Jo. 
853; 281. G. R. 69; 21 Cr, App. Rep. 166 ; 
29 Cox, C. C. 108, C. 0. A, 


10,116. Add. Citations :-—93 L. J. K. B. 236; pe 
es $20; 68 Sol. Jo. 389; 27 Cox, C. 


Add. Annotation :—Consd. R. v. 
(1927), 186 L. T. 671. 


R. v. Friend 


Hughes 


ce evaaetnnhcaememmemt al aheineenan hepammamraadaracndtaame inate omnes iorhtliatmeeanemmenetemeesene loner renee gene er eT oer aan merle enna ee ne eee enema mae earn amen eaninaen aaa 


anvthin 


stolen, shortly after it has | 


entered. The official placed the notes 


PART XXXIV. SECT, 1, SUB-SEOT. 1. 
—A, (a) ili. 


9510 tii. --——.J—Where the driver 
of a motor car had it supplied with 
gasuline & oil at a service station with- 
out arra for credit &, on the 
propriotor requesting payment & 
stating that the oar must be left until 
the goods were oak he drove the 
car away wi ing :——-Held: 
pe was guil Chat, —R. 9 . THOMAS, 

19238] 2 W. W. R. 608 : 0 Gan. Crim. 

8.177; 23 Alta. L. fh. O33. —CAN. 


PART XXXIV, —B. 1, SUB-SECT. 1. 


9587 1. Pr ty parted with 
—Induced by petal. rid Vhere the owner 
ot an article, being Induced thereto by 
the fraud of another, delivers the 
article to that other for the purpose 


of his eoceens to find ‘a purchaser, 

& empo him pass the property 

in the rrucie 5 the purchaser, pithe ee 
tric 


is not one of te by a 
handed a 


on demand,’ te P. the 
ocean 
pir he Bee hal M. “for the price 


fix oes fraudulent 
Ricdyea We witn'6, “Had 
56 Ee. on P. a power to 
Pp, had not been guilty of 
laroeny ry a triok r was able to pase 
the property in the ring to G— 
LaMBELL Moore, [1928] V. L. BR. 
149 ; iyen} Argus lu. R. 146.-~A US. 


PART XXXIV, SECT. 1, SUB-SECT, 4. 

9647 ili, ——.}—Where the trial 
judge directod ane ete that, where a 
porson hg found to in possession of 


ose at o 


4 Cpanpra Dep Roy vv. R. 
IND. | 


been stolen, he may be convicted of the 
ne or of receiving; that one 
acme might get rid of this fact b 
satisfactory explanation, but the bur ac 
is on him to give this explanation :— 
Held: this was sufficient direotion 
when the accused was found guilty of 
larceny by finding, but would have 
been insufficient on a conviction for 
larceny or receiving.— It. . 
{1927} 8. A. 8. R. 439.—AUS. 


PART XXXIV, zie 1, SUB-SECT. 7. 
car without consent 


ei. —— Taki 
of ouner.J—R. v. SonmIDT & EDLUNG, 
[1930] 2 W. Ww. “R. 497 ; -54 Can. C. C. 
168; 43 B.C. R. 479. -—OAN, 


PART XXXIV. sepia 1, SUB-SECT. 7. 
NNEDY 3 Aig 


ue, ), 
(odo), §2 sa eee Cas. 3 (Oa 
PART XXXIV. aE i, SUB-SEOT. 9. 


WESTON, 


an approval— Canversion 
of pee ood here a person 
on approval undor an agreement that 
roperty therein was to pass only if 
exercised his option to a re por & 
pale cash in full tor certain es & 
art for others :—Held: whe trust 
son ues till the option is exercised & 
cash payments made, & he commits a 
criminal breach of trust if he sells them 
without such payments. — Km 
(1933), 
1. L. R. 51 Calo. 796.— 


PART XXXIV. SECT. 1, SUB-SECT. 11, 


9859 i. What es.}—A bank 
.official wes. ba: otes on the 
when the aoctiaed 


counter of the 
i 56. 


-lever, & took the mone 


Hn ° 
5 eee o. Lunoux, {18 a Be iar 


on a shelf under the counter in front of 
One of the accused presented a 
revolver at. * another passed 
round the counter, struck the official 
on the back of the head with wu tyre- 
from undor 
the counter. They then left the bank : 
—IIeld; the statutory offence of 
larceny from the person had 
he aa ed.—-R. v. STEWART (1929), 
. 8. R. 500.—AUS, 


PART XXXIV. SECT. 1, SUB-SECT., 138. 
em. Crop-payment Lessee dis- 
posing of whole crop & a LFA ides baie 
proccss ot offence of Be -—H. 
eee dhl lege 1D B, 1104 ; 41 
Cas. 177; [1923] 2 W. W YR. 
66L CRN: 


PART XXXIV. SECT. 1, SUB-SECT. 

oe i. Btiten saeco a seizure 

at be pr a . "LE OroK (Sask.), 
1926} 3 EY. Ww. R. 453.—OAN. 


PART XXXIV, se 1, SUB-SECT. 17. 


. Obtaining ne MORO’ to promissory 

te.) Deft. nvicted under 

al hig s. 405, of the offence 

of ob yy, falee pretoncea a pro- 

missory note for $1,000 from one B. 

The evidence showed that deft. pro- 

cured the aignatare of B. te a torm of 

fi excban note, giving na =A te note 

exchange ty, of hited 
form was not the tale 


L. Re 





10343, Ada. Annotation :-—Retd. Performi 
oo og ta v. Mitchell & Booker, [1024] 


10,20, Sumard& & clerk to gu |—Held : 


ardians 
of embezzlement, though not duly 
» nor even appointed at all under 
common seal.—R. v. BERACALL, R. 2. 
WELLING (1824),1C. & P. 457. 


10,816a. —-—- Question of fact for Jury.}—-(1) Where 
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‘Vol, XV.—Qeiminal Law, Gases 10,149 —10,9806: 


L. T. 98; 88 J. P 108 ; 69 Sol. Jo. 875 27 
oe Oe 18 Or. A: - Rep, 76 CO. A, 
notation -—Folld. Re v. Sheaf (19235), 89 J. P. Ne 
10,815¢. ———-.]—The true test in a charge under 
Larceny Act, 1916 (c. 60), a. "20 (1) (iv) (a), 
is whether accused had control of the property 
charged or not, in circumstances whereby he 
- became entrusted.—R. v. Mortar (1927), 
20 Or. App. Rep. 58, 0. 0. A 
10,316. Add. 


a deft. is charged with the fraudulent con- 
version of money the question whether he 
has been entrusted with the money or has 
received it for or on behalf of the persons 
specified in the indictment is a question of 


fact for the jury on which the judge must aaa yrs K. 3. 104. 


10,326a. Indictment—Necessary averments,)]—R. 
v. Sageap, No. 10,315a, ante. 

10,888. Add. Annotation :—Refd. R. v. Smith, 
f1924]2 K. B. 194. 

10,345. Add. Annotation :—Apld. 

(1929), 140 L. T. 701. 
45a. ——— ——— Preliminary examination in 
nkruptey.J—R. v. ToTrun, No. 2204a, ante. 


adequately direct them. 


(2) Counts charging the fraudulent con- 
version on a certain’ date of a general 
deficiency are bad unless it is the duty of 
deft., on the date specified, to hand over the 
sum in his hands to the person who is 
entitled to it.—R. v. SHmaF (1925), 184 LL. T. 10,3 
127; 89 J. P. 207; 42 T.L. R.57; 28 Cox, 
C. 0. 86; 19 Or. App. Rep. 46, C. C. A. 


-}—Whether a transaction is an 
within Larceny Act, 
20 (1), or a loan, entitling the 
recipient “of the prebers erty to use it, is a 

for the jury.—R. v. Surru, 
. 194; 98 L. J. K. B. 1006; 131 


lum 





10,315b. 
os entrusting ”» 
(c. 50), 


question of ate 
[1924] 2 K.B 





PART XXXIV. SECT. 1, sUB-SECT. 20. 
0,121 1. e ov al ee 

896), at She 5. BR. sad eR, v 
OCAFFREY (1800), 33 . S. R. as2. a 


10,123 —j— 
ANDREWS AD. ) ) (1925), » 44 Can. yer 
says pt —CAN. 


3 xiv. —— ——--}—R. ». WIL- 
no viioas, 35 B.C. R. 64.—CAN. 





——.J—~—R. v. Jonas 
(aa : “tote 8 ] 8 W. W.R. 3138; 11927] 
3D. L. R. 879; 7 Can. Crim. Cas. 
880,-——CAN. 
10,123 xvi. ~———.,.J— Accused 
was found on May 17 in possession of 


a bicycle stolen on Feb. 11 :—-Held: 
the period of three months was not 
too long to cast spd ng accused the duty 
of pee peeyy or giving some ona 
able on on, for his possession, & 
nce of a reasonable explana- 
tiou the ct. might infe . t & convict. 
= v. R. (1927), 48 N. L. R. 289. 


the ci noes of the case. 
open to question whether the possea- 
ot Rooee stolen six weeks prior to 
the finding of them in the possession 
of the accused can be considered recent 
oder some circumstances, aos ier . 
IWANCHUK Ge TWANcROK, {10 eae « 





D. L. R. 279 
Can, Crim. Cas. 405 ; Ot Alte Ck. 
ake 123 xviii. -————— on 
of a charge of thef ee wn 
on e ber porty proved 


to have been recently stolen was in the 
acoused’s nm, he ia entitled to 
an if his the 


of 
possession is one which may reasonably 
Page’ even though me tribunal is 
not con —R. ©. 
a {1931] 2 W. W. RB. 566.— 


PART XXXIV. SECT. 2, SUB-SECT. 3. rat 


d. For “ AUS.” read “5S. AF.” 


PART XXXIV. SECT. 2, SUB-SRCT, 6. 


cenit oars ———, }—-Where & Bel 
' did scoount for 


A 


bankru 
10,845b. 





1916 
10,852a. 





collected for a clisut, notwithstanding 
repoated applications made for the 
money, & only the ate 
after he had been arrested :—-Held: 
a conviction ice embezzlement was 

ustifiod. aren vo. MaoKkay, [1926] 


- ©. (J.) 94.—B800T. 
10, £98 ty ——- Sufficient ws 
age Wo. %O88C881ION 
mens ree " gig eel iE ace b4 
Oan. Oy "ss J omtit ’ 48 ‘Que. K . B. ree 
CAN. 
PART XXXIV. SECT. 3, SUB-SEOT. 1. 
10,814 il. ———.}—H. ontered the 


offices of F., Ltd.,in V., & in exchange 
for $1,000 reocived £23 in cash & a 
draft for £200 drawn on P. Bank, 
London, reciting *‘ pay from our ‘oredit 
balance to the order of H. £200," & 
. : . indorsed the draft 
id Dey. to the order of L. Bank, Ltd., 
for de 


aga. 
‘ Sasi for converting the cert ry his 


use & for f 
it. it was found by the pe e that 
F., Ltd., was an alias for ral Fudge tt 
that F. knew of the transaction paeod 
out by his alerk; that F., Ltd., had 
no creat either at L. Bank, Liverpool, 
or at P . Bank, London, & they di not 
remit H.’s money to London aa fendee 
taken :—Held: on the facta statod 
the case did not come within sect. 355, 
& the conviction was set aside.—R. v. 
Fauups (1032) 40 Can. Crim. Cas. 300; 
1B.C. R. 4 il.—OAN. 


10,314 iff. -~——~.]}--Where a person 
han hbed mone? ‘to another pursuant 
latter te rhereat the money in certain 
securities, there fa ir 

*‘ direction,” within Criminal Code, 

a, 347, 60 to invest it.—R. vp. CAMPBELL 
(1936), 45 Can. Crim. Cas. 159; 2 

Ite, L. R. 219; (1926) 1 W. oo it 


10,3158 Question of fact for 
ti f udu- 
eee oe sect, 20 (1) dv) iv) 


fer? ‘conversion under oe 
O) ahae thoney. fe been recdlved. by 


PSUR ID 


san | the sooused tor er on acount of 


57 


(1929), 140 L. T. 701. 
(1924] 2 K. B. 104. 
10,317. Add. Annotation :—Refd. R. v. Morter 
Saar a ea Bret) lpi 5S.. 


LEE 


nnotations Apia. R. v. Tuttle 


Refd. R. v. Smith, 


-—~Dbtd. R. v Smith, 


R. v. Tuttle 


Affidavit in defence to action for 


account by co-trustee.|—R. v. TUTTLE, No. 
2204a, ante. 

Prospectus to be read as a whole — 
Effect of omissions.|—R. v. KYLSANT (LORD) 
(1931), 48 T. lL. R. 62; 75 Sol. Jo. 815; 238 
Cr. App. Rep. 83, (. O. A, 


inact ememiehanteniettehtiesh dine meednndiainendiaeteanmn tater 


other persons is a fact to be decidod 
by pico mint 6 as it is vital, they must 
directed to find on the 
ethraig it is ” dot Bufficiont that it uae 
not been withdrawn from 
accordingly, as no such direction ‘had 
been given by the trial Pilar dea the trial 
was unsatisfactory, accused 
must be re-triod.—-A.-G. v. LAWLKss, 
11930) I. it 247,.—IR. 


PART XXXIV. SECT. 8, SUB-SECT. 2. 


10,327 iv. -}=—To be guilty of 
theft under Criminal Code, s. 355, 
accused must have recelved money, 
ree salen » or other things on 

terms m to hand over the 
thing mioslved. or the proceeds thoroof, 
to some person other than the Pa ge ten 
from whom he recelved it, havo 





fraudujently converted it to his own 
Ot CAM v. NNORS (1923), $1 N. B. R. 
10,3827 v. aoe, fe Where A, delivers 
goorts to 1 to B, requiring him to account 
him, A ae fea rhe case in not 
within ‘Crimina rt er ». 
0861" . RB. 


ieee Ti (Sask. a 


or Intention to repay—Offence 
mitted.}-—-R. v. THOMAON 
Can. O. ©. 175.—CAN. 


PART XXXIV. SECT. 8, SUB-SECT. 3. 


10,334 v. -}-—On the trial of a 
cha under Criminal Code, s. 357, 
the jury should be inatructed to dcter- 
mine, leaving aside any directions 
which may be in evidence with respect 
to the disposition of the ones alle er 
to have been misepplied, bether 
without such directions the ialaion: 
ship of debtor & creditor vou oxist 
between the parties, & that if 
the directions immust have bon in 
writing, & that, if it would not, oral 
directions would aan to 

"ae re mm —HK. vy. SwitexK, 
. 1015; 


WPL eMac Mi oll! 
245.—C " 


ence com- 
1930), 54 





age XXXIV, SECT. 4. 
si. ——- Knowledye of falsity.)-- 


gags who was actor 
of a mining co., In the statements 


Cases 10,854—10,779a. 


10,854. Add. Annotation :—Consd. R. v. Bassey 
(1931), 47 T. L. R. 222. 


10,410a. ———.}-—-Any violence is sufficient in law 
to sustain an indictment of robbery with 
violence.—R. v. Harrison (1930), 22 Cr. 
App. Rep. 82, C. O. A. 


10,480. Add. Annotations :—Refd. KR. v. Denyer, 
[1926]2 K. oo 258; Hardie & Lane v. Chilton, 
{1928] 2K. B . 306. 


10,487a. Demand of money as alternative to in- 
clusion in stop lMist—Protection of trade 


interests.}—D., a servant & stop List super- | 


intendent of the Motor Trade Assocn., wrote 
a letter to R., a gara ge proprictor, stating 
that the assocn. offered an alternative to R. 
to inclusion in the stop list-of the assocn., 
namely, the payment of a certain sum, & the 
publication of an undertaking to observe 
protected rices of motor cars, etc. :—Held: 
D. was rightly convicted of uttermmg a letter 
demanding money with mecnaces contrary to 
Larceny Act, 1916 (c. 50), 5. 29 (1), & it was 
immaterial that his motive in writing the 
letter was the protection of a trade interest.— 
Rn. vw Denver, [1926] 2 K. B. 258; 
L. J. K. B. 699; 184 L. TI. 637; 42 T. L. h. 
452; 28 Cox, C. C. 153; 19 Cr. App. Rep. 
03, c. ©. A. 


Diana: -—N.F, Hardie & Lane o. Chilton, [1928} 2 K. B. 
306, (Novre.—For the pur aie of the adininistration of 
criininal flaw, unless & until 2, v. gener is reveracd by 
the only compotent. tribunal [viz., the House of Lords], it 
is binding upon, & will be enfor: ‘ad by, the Ct. of Criminal 
Appeal against any person or ACEH offending in Uke 
manner (LORD Tinwart, C.J.) 20 Cr. App. Rep. 
at pp. 185 & 186). Refd. Peony noon Ve Chilton 
(1927). 43 T. L. 2. 463. 


10,505a. .]|—Applts. were convicted of threat- 
ening to accuse of a crime within Larceny Act, 
1916 (c. 60), s. 29 (2) (b), with intent to extort 
money. They had enticed a man into a 
compromising situation with one of them- 
selves & then threatened to accuse him of 





neon 


95. 


Enouish anpD Empme Dicest SurPLemenr. 


‘‘improper conduct”’:—Held: the mere 
fact of the words being capable of being 
understood to mean some offence not within 
the sect. was no defence, as it was a uestion 
for the jury what was the effect on the mind 
of the man on whom they were intended to 
operate, & as there was evidence on which 
the jury could properly come to the con- 
clusion that the threat was a threat to accuse 
of the particular crime mentioned in the 
indictment, & the convictions must be 
affirmed.—R. v. STUART, R. v. LEONARD, 
R. v. Mapes, R. v. TANNEN, R. v. TAYLOR 
(1927), 48 T. L. R. 715; 20 Or. App. Rep. 74,. 
10,608. Add. Annotation :—Refd. Towle v. Im- 
aaa ails Dwellings Co., [1931] | 
3 


10,725a. ——— Finding must be by night.}—IR. v. 
Harris, No. 5478a, ante. 

10,731a. Possession must be by night. ]— 
R. v. Harris, No. 5478a, ante. 


10,752. Add. Citation :—68 Sol. Jo. 254. 


10,754a. }—-R. v. HYMAN (1926), 
App. Rep. 125, C. 0. A. 

10,754b. Or obtained— Meaning.]— ‘‘ Ob- 
tained ’’ in Larceny Act, 1916 (c. 50), 8. 33, 
means obtained physically.—R. v. MISSELL, 
R. v. RINGLE, R. v. ERRINGTON (1026), 19 
Cr. App. Rep. 109, C..O. A. 


10,762a. ——— Necessity for.)—-On a charge of 
knowingly receiving stolen goods there must 
be unequivocal evidence of the receiving of a 
chattel proved to be stolen.—R. v. EVENS 
(1980), 22 Cr. App. Rep. 16, C. C. A. 


10,779. Add. Annolation :—Refd. Conn v. Turn- 
bull (1925), 89 J. P. Jo. 300. 


10,779a. -}-~—-(1) To sustain an indictment for 
knowingly receiving stolen property some 
possession or contro] must be proved. 











19 Cr. 











which he made, age ae & rolicd upon 
reports made by t © mine manager, 

which he believed to be accurate & 
tuo ~~ -Held : hi ceaterients did not 
go beyond the meaning to be attributed 

the mine manager’s reports of oe 
result. of the work upon the ground ; 
it could not therefore be said that 
accused published statements which 
wero false to his knowledge in any 
material particdar, within sect. 414 
of the er eT oe —R. v. HAar- 
COURT, ere D. R. 736; 52 
Can. 0. C0. 342; 64 O. 7" “R, 566. —CAN. 


PART XXXIV. SECT. 8, SUB-SECT. 2. 
10,459 1. —-— Lelter addreseed lo non- 


sect.— KR. 





Scarred 


111; 40. WLN. 





(1930), 64 are 


io his summing up direct the jur 

& matter of law, that if they be aye 
the evidence for the Crown, 
or menaces "used would constitute a 
menace ee the meaning of the | 37.—CAN. 


RasmMvss 
GLASS 68 (1028), 28 S. R. N.S. W. 
4 V.N N. 87 —AUS. 


P o. aera Gsisy' at 6. . W. RR. 
Cas. 79; 10 D. L. R. 515 CAN. 
PART XXXIV. SECT. 9, SUB-SECT. 1. 


——.}— BAKER t. R. 
Can. C. C. 353; 49 Que. 


sp. Recctving or retaining—Criminal 
Corde, s. 399-—7' beh eee. erenees. }— 
R, v. SEARLE, [1929] 1 W R. 491; 
51 Can. Crim. Cas. 128 ; 24 ie L. R: 


the threats 


VJS8SEN & SPIEGEL- 
349 ; 


rtton by dase ] 


PART XXXIV. aot, 14, SUB-SECT. 3. 


10,773 iv. —— Proof of suspicion 
goods stolen. )}—Whero, on a ch 

of anlawefil possession, neither of the 
arresting police constables swore that 
he actually entertained a suspicion 
that the article had been stolen or 
unlawfully obtained, & the evidence 
only rendered it probable that such 
suspicion existed :—Held; deft. could 


Criin. 





tartan rigs Ceehee hike ep agh en —-CAN. notes convicted.—-Consrien, . NOBLET, 
of sending a_threateni: etter ad- — 

Greenud te “Sir James W. Moir at | PART XXXIV. SECT, 9, SUB-SECT. 3. | ii aas vy sien cae 
40, Duke St., Halifax. There was no 10.679 1. Intent must be alleged.J— siecceadey \— A perso cannet-be balled 
yuch person as ‘* Sir James W. Moir,” | R. v. Ross, [1927] 1 D. L. R. 9113 47 on to account for bis possession of 
put 40 Duke St. was the bueluecss | Can. . Cas. 71; 59 N. 8. R. 55.— Pp 


address of Jamcs W. Moir, by whom CAN. 
the lotter was received Held: deft.’s 
aD eal from the aN uae tailed — Kk. 





wre caine gain oe SUB-SECT. 3. 


4 Soe ee under Police Act, XIII of 
785 8. 35 (1), unless there is evidence 


whi hich satisties, pot the police officer, 


but the ct., after jadicial consideration 
Pea (1923), 57 N. S. R. 415.— indictment.M— | snat ach , 
property “may bo reason- 
MoNw » v. Ro [eeatt Te. C. R. 605; 3 ably, aunt ted 0 a 7 atolon or 
ulentiy o ned.”’ . DHANJT- 
PART XXXIV. Raye hee PART XXXIV. SECT. 13. wal EDULI (1895), 1. L, R. 20 Bom. 
. sm. Found a ai tised—No intention | 348.—IND. 
10, 465 ii, ——- ——.)}—Where a | fo commit erga sated ee checae, not to 
reson is indicted on a charge under | tnlerfere with 8. ar v. | PART XXXIV. SECT. 14, SUB-SECT. 8. 
rimes Act, 1900, 8. 99, of having by | PHILLIrS, (iest} 8 D. Ek adi ~B. 
menaces demand ro) Se pebe n CAN. eee on 
te utenl the caine. the threate 10,789 -iil. -}—The mero finding 


oer menaces used for. the purpose of 
obtaining the property are manifestly 
of such a character that there can be 
no doubt that they would operate on 
the mind, not only of the victim, but 
of any reasonable person, @ judge may 


PART XXXIV. SECT. 14, SUB-SECT. 1. 


PAE abe boeagtet ts fcc 
knowingly stolen.}—R. YEAMAN, 
iead) § 2D. L. R. 1116: °° WwW. W. R. 
452; 492 Crim. "Cus. 783; 33 

B. GC. R. 390.—CAN, 


AR 


oi, ——- Distinot 


of stolen property in the house where 
accused lived is not of iteelf sufficient 
to prove possession by hin, where there 
are other inmates of the house. There 
must bo pene oxriaits or joint, as 
well. he ras only” this t bre case where 
biter ge was : y & casual inmate of 


(2) Evidence of intention to commit a 
crime is not sufficient for a conviction of that 
crime.—R. v. FREEDMAN (1930), 


Rep. 183, 0..C. A. 


10,815a. ——— Under Frauds by Workmen Act, 
1777 (c. 56), s. 10—‘* Dwelling-house °— 
Includes warehouse not attached to dwelling- 
house.|—R. v. Epaunpson (1859), 2 E. & B. 
77; 28 L. J. M. 0. 213; 83 L. T. O. 8. 287; 
23 J. P. 710; 65 Jur. N.S. 1351; 7 W. R. 
565; 8 Cox, C. C. 212; 121 B. R. 30. 


10,878a. —--- —-—.]—R. v. Dawson (1926), 19 


Cr. App. Rep. 128, C. C. A. 
10,878. Se 





that, if the jury 


Comra., [1924] 2 K. B. 198. 
10,905a. 











the house & where the place where the 
propert was found hidden was 
accessible, not only to the other in- 
mates of the houre, but to outsiders as 
well.—R. v. PAWLETT, (1923) 1 
W. W. R. 1453; 40 Can. Crim. Cas. 
312; 83 Man. L. R. 103.—CAN, 

h i. ——.]}-—Appit. was charged on 
complaint with Raving in bis possession 
on premises of which he was the re- 
puted tenant or occupler, gold reason- 
ably suspected of being stolen or un- 
lawfully obtained. Ho was present 
when police officers discovered in 
an old undergroun’i working on a 
mining Icase of which he was the 
holder a lighted furnace, which was 
well hidden. & a considerable quantity 
of gold-bearing oro in a crucible in the 
furnace. Appit. stated he had aban- 
. doned the lease, denied all knowledge 
of the existence of the furnace, ex- 
proved his opinion that the gold had 

een stolen, & blamed some Indian 
miners who were in the vicinity :— 
Held: (1) applt. was the tenant of 
premises upon which gold reasonably 
suspocted of being atolen or unlawfully 
obtained was found, & that by Police 
Act Amendment Act, 1902, 8. 3, the 
onus of proving he was not in porsession 
of such gold lay on applt.; (2) sh 
had failed to prove that he was not in 

ossession of such gold.—HOEPNER v. 
GRNING, [1929] W. A. L. R. 42.— 


PART XXXIV. sagatcba aie SUB-SECT. 4. 


10,828 {. 
BERELOVITCH (N. S.) (1926), 
Crim. Cas. 148.—CAN, 


PART XXXIV. SECT. 14, SUB-SECT. 5. 


si, ——.}—-While it is true that the 
recent possession of stolen property 
raises a presumption of fact that, if 
not reasonably explained, the possessor 
is the thief, yet for the raising of such 
a@ presumption the exclusiveness of the 
ossession or access is material.—R. v. 
AWLETT, (1928) 1 W. W. R. 1453; 40 
Can. Oriun. Cas. 312; 33 Man. L. R. 
103.—-CAN. 
10,851 1. What ts recent—Materrolity 
of nature of J—R. o Jones 
( .), (1926) 3 W. W. R. 8183 (1927]3 


Onus of proof.}--R. ». 
46 Can. 


-}—The proper direction on a 
charge of receiving with guilty knowledge is 
are satisfled that deft.’s 
explanation is consistent with his innocence, 
they ought to, not may, acquit, even if they 
do not accept the explanation given by a 
witness for the defence.—R. v. Kerrertna- 
HAM (1926), 19 Cr. App. Rep. 159, C. OC. A. 


10,898. Add. Annotation :—Refd. Fadie v. I. RB. 


.]—R. v. REYNoLDS (1927), 20 
Or. App. Rep. 125,0.0. A. 
10,906a. ——.]J—“)n the trial of an indictment for 
receiving wit guilty knowledge, the jury 
must be clearly warned that the contents of 


Vol. XV.—Criminal Law. Cases 10,779a—11,875. 


22 Cr. App. 


a statement made by the thief before the 
trial are not evidence against deft., & if the 
former is called at the trial before he is 


sentenced, there must be a careful direction 


on his testimony.—R. v. Baaunmy (1925), 19 
Cr. App. Rep. 

10,927a. Several accused charged with receiving— 
Direction as to possession.]—-R. v. PECKHAM 
(THH YOuNGER), No. 3165c, ante. 


10,940. Add. Annotation :—Refd. R. v. Berg, Britt, 
Carré & Lummies (1927), 20 Or. App. Rep. 38. 


10,954. Add. Annotation :-—As to (2) Apld. R. ». 
Woods (1930), 143 L. T. 311. 


10,997. Add. Annotation :—Refd. Lake v. Simmons 
(1926), 05 L. J. K. B. 586. 

11,082. Add. Annotation :-—Folld. 
(1931), 22 Cr. App. Rep. 180. 

11,0388a. ——.]—False pretences are not proved, 
unless the falsity of the words used 


unequivocal & intentional.—R. v. 
(1928), 21 Cr. App. Rep. 18, 0. 0. A. 


11,120. Add. Annotation :—Refd. QR. 
(1927), 20 Or. App. Rep. 18. 


4,0.C. A. 


R. v. Smith 
is 
SHELY 


Punch 


v. 


, 11,846. Add. Annotations :—Refd. R. v. Punch 


10,852 iv. brancarermsae! ——~,]— . U. AN: 
DREWS (N.B.) (1925), 44 Can. Crim. 
as. g 1.—CAN. 


10,852 v’..-- ——, J—hR. v, JONES 
(Sask.), 1192613 W. W. R. 313; [1927] 
3 Dd. L. It. 6795. 47 Oan. Crim. Cas. 
380.—CAN, 


PART XXXIV. SECT. 14, SUB-SECT. 8. 

16,601 i. Recent possession of stolen 
propcrty- -Aa evidence of receiving.)— 
Rov. Towed (Sakk.), [1926] 3 W. W. R. 
313; 41927] 7. L. R. 679; 47 Can. 
Crim. Cas. 380.—--CAN, 


PART XXXIV. SECT. 14, SUB-SECT. 9. 

sn. Several articles received by different 
persuns——Receivers triable ile fee 
MUSSAMMAT GULIJANIA v. Ht. (1927), 
LoL. mk. 6 Pat 583. —~IND. 
PART XXXIV. SECT. 16, SUB-SECT. 1. 

10,975 il, ——--.}—In order to con- 
stitute the offezice of obtaining moncy 
by false protences, it is not necessary 
that the fraud should operate in 
precisely the way intended or expectod 
by prisoncr, Jf in fact the fraud 
operated as a direct cause of the pay- 
ment of moncy, it Is immaterial that 
the chain of causation was different 
from that which prisoner intended or 
expected.— RR. v. LAMGASSI, (1927) 
V. L. R. 349; 49 A. L. T. 235 (1927) 
Argus L. R. $97.—AUS. 

80. Liabllity although facts amount to 
larceny.|--R. v. CRAMGLY (1931), 3 
D. L. R. 640.—CAN, 


PART XXXIV. peta 16, SUB-SECT. 2. 


11,001 ii. .}~-Where ac- 
ctwed was foubd gullty of an offence 
under Crimes Act, 1915, 8. 181 (a), for 
obtaining aude by false pretences :— 
Held; under the above erect. it was 
not necessary that the property in the 
goods obtained should pass to accused, 
the passing of the property from the 

erson dofrauded ing sufficient.— 

_v. O'SULLIVAN, (1925] V. L. HR. 514; 
aoe L. 4 3 + 31 Argun L. n. 263.— 
AUS. 


PART XXXIV. SECT. 16, SUB-SECT. 2. 
ai, ——— ——.}~Where a party Is 


m i. 
{nduced by false represcntation to 
part with possession of goods, but docs 








not part with the right of property 


59 


(1927), 20 Or. App. Rep. 18; 
(1930), 143 L. T. 311, 


11,375. Add. Citations -—(1924] 1 K. B. 811; 93 


| 


R. v. Woods 


a A is Ra ot TO tee ane MeN ET Gale meer nat 


therein, there can be no conviction 
for obtaining goods under false pre- 
tences.---. vw. MeManue, (1924) 3 
D.G. R. 297: 42 Can. Orim. Cas. 248 
51 N. B. RR. 255.-—CAN. 


PART XXXIV, sand 16, SUB-SECT. 38. 


oe. 


11.1141. By advertisenent.|}—Advor- 
tisemonts published in newspapers & 
followed by circular letters addressed 
to persons who aoswered the ad vertise- 
ments, telated to an alleged puzzle for 
tho correct solution of which prizes 
were offered, but it was in fact vo 
puzzle & the advertisements & lotters 
contained misrepresentations which 
deluded those who supposed them- 
selves to be competing for prizes Into 
sonding money to deft. :—Held: doft. 
was guilty of obtaining by false pre- 
tenoes with intent to defraud. Tt is 
not necessary that tho faluye pretence 
should be made in expross words, If the 
iden {is conveyed.—MI. v. MARSHALL, 


: 118 > 65 Q. Ie Rh. 279.~~CAN. 


PART XXXIV. SECT. 16, SUB-SECT. 3. 
s % e 

sa. Property represented aa adcquate 
securily.J—R. v. WAaMILTon, [1931] 3 
D. L. BR. 121.—CAN. 


PART XXXIV. nas a SUB-SECT. 8. 


wereee 


11,191 §. Value or extent of busincss.)} 


—K. », PENNY (1925), 35 B. C, RR. 
414.—CAN. 
11,191 fl. ———.]---R.v. Bovn, [1031] 


1 W. W. RR. 332.---CAN. 


PART XXXIV. SECT. 16, SUB-SECT. 4, 

11,2661. —— Reasonable beltef 
in abtlity to pay-lok. v. R&YNOLDS, 
(1927] 8, A. S, Ht. 228.—AUS, 


PART XXXIV. SECT. 16, SUB-SECT. 7. 
n i. Alleged falae representation 
of market value of bonds—-No averment 
at morket value not as represented, }-— 
R. v. Roperrson (N. 8.) (1928) 4 
D.L. R. 778; 50 Can. Crim. Cas. 179. 


sb. Obtaining contract with hotel to 


supply Criminal Codc, 8. 404, 
1s a e section.|-—-R. v. HALL 
(193 )» 5 Can, Cc. 0. 312.—CAN. F 











de I K, B. 144; 
| ©. 0. 574 ; (1924) B. es On R.7 
11,467. Add, Annotation :—Retd. es e L 
 . Morta (1928), 180 &. T. 622, 
11,642a. Charge under Metropolitan Police Courts 


Act, 1839 (c. 71), 8, 38—Time for 

Existing tenancy.)—-Where a Bena trea 

the existence of a tenancy, a. 
under the above sect. with ving ee 
‘months before wilfully cemaged his premises: 





‘Boum 4 ax > Erman Dusst Suercmaivr. Potent 


‘should have ‘been caps , 


"Held: the 
-——DOWELL 0. BENING- 


. within one 
FIELD (1841), Oar. & M. 9, 


| aint Add. Annotation :—Ratd. British Broad- 


ing Oo .o Wireless ue Gazette Pub- 

11,709. Add, " arcantalion ¢ Gath: Barnard v. 
Evans, [1925] 2 K. B. 704. | 

11,738. Add. Annotation :—Retd. Conn v.: Tarn- 
bull (1925), 89 J.P. Jo. 300. 


“ team raen eatotenpitootngn weer cee 


11,797. Add. Avnotation :—Refd. McDonald v. 
Nasb, (1924) A. C. 626. 

11,834. Add. Annotations :—Consd. Reckitt v. 
Barnett, Pembroke & Slater, [1928] 2 K. B 
244. ‘Refd. Goldman v. Oox. (1924), to 
T. L. R. 428; Underwood v. Bank of Liver- 
pool, Underwood v, Barclays Bank, [1924] 
1 K. B. 775; Fenton Textile Assocn. v. 


Thomas (1929), 45 T. L. R. 264; Lioyds Bank | 


tered Bank oO India, Australia & 


v. Oharte 
China, [1929] 1 K. B 


t 


Part XXXV, _F orgery. 


11,887. Add, A nnotation :—Refd. Mason v. Lack 
(1929), 140 L. T. 696. | 


11,062. Add. Annotation ae R. v, FERGUSON 
(1845),6L T. O. 8, 458, 


12,0612. Certificates procuring admission to Inn of 
Court.]—-R. v. BASSEY, No. 862a, ante. 


12,123a. ers certificates—Obtaining admission 
de n of Court. mae v. BassEy, No. 862a, 
ane, 


ed 


* Part XXXVI—Deceit by Fortune Telling, Witchoraft, 


Sleight of 


12,169a. ——.] — The offence under 
Vagrancy Act, 1824 (c. 83), s. 4, of professing 
to tell fortunes is complete without any 
allegation or proof that deft. did not believe 
the possession of the powers claimed 
Merely to tell fortunes is an offence in itself, 
whatever the state of mind of deft.—STonz- 
HOUSE v, MASSON, [1921] 2 K. B. 818; 91 





L. J. K. B. 93; 126 L. T. 463; 86 J. P. 167 ; 





PART XXXIV. SECT. 21, SUB-SECT. 2, 


ing constitute ae crime of malicious 


Hand, etc. 


Aaa R. 621; 19 L. G. R. 4773 27 Cox, 
Annotation yin Irwin v. Barker (1925), 68 Sol. Jo. 589. 
12,169b. ———- ———.]—-It is not necessary to 

prove 4 deceitfu purpose or fraudulent intent 

as a condition precedent to a conviction under 

Vagrancy Act, 1824 (c. 83), 8s. 4, of a person 

professing to tell fortunes — Irwin v. BARKER 

(1928), 69 Sol. Jo, 589, D. CO. 





A sharge laid under Criminal Code, 


“ ” ry to pro all that is necessary | s. 537 et Bde kill A deed oi black 
porwsn who. sels go > aan sence Pe ie an © intentions nal’ wrongtil injury oe ceed had esca eds 4 
necessaries, to an fant, & who has | another's property: pon proof peated on the grount that 
no enforceable claim for tho price, is the wro intention the ot. will re- Seatined’ 6 shooting of the fox wae not 
not a “oreditor” t inal pened = , though that presumption | done “ wilfully,” gs the meaning 


hin 
Code, 8. 417.—R. ». RasH at A 41° 
Can. Grit Cas. 31b: 63 0. L. R. 248. 


at a utted.—R. v. 
{1924} App. D. 11.—S. AF. 


of that term in sai d section, but wae 
justified og he protect 


HARIGN, 
v. halal VSask, )» (Lege) iW 7 We. gr 
516.—CAN 


PART XXXIV. SECT. 25, SUB-SECT. 1. 


PART XXXIV. SECT. 26, SUB-SECT. 6. 


sc. Sale of land.}—-An appeal from a ae. Possession of Serpe wed substance— 
conviction on 4 charge 0 of conapiring to Lae pty pe ST aeee a dct, 8. 4—- Meaning 
defraud one accused in- ¢ + malictoualy. hs 
duced one B. to agree to buy for BY vs eh vag Di ape ae 
San 000. certain land, worth not more | Exp! ogive Substances ct, 6. 4, sh hes 
than $3,300, by represen to B. not for a lawful obj & word 
that another man h enan | ‘° maliciously” m implies oan 


already : 
option to buy the land for $31,000. - 


never seen the land & knew 
pursuance of 

given an 
eas 3, to one phe & introdu him to 


out ay E a own 
money re then detelt 0 on eng oontract. 


Burns, 
eet 118 W We Be oe LR, 91d. 


PART sen haped - 36, §UB-SECT. 1. 
ad. ‘Intentional — gk a 


detri 
Dona Sines v. R. (1928), [. L. m9 Lah. 
88 IND, ‘ 


PART XXXIV. BOT. £6, SUB-SECT. 


uy bull a cae Th fact that s 
8 Bead igedocecea a D accord 
with, ® stock 


tect fom amnong stock, 


breeders 
is not @ eiay ea roseoution under 
Criminal Code, 10 (B) (>), 


for 
maiming or wounding the stray 
Ro HGLAND a Gan. Crim. 





168; freee. 


PART XXXIV. oo 26, SUB-SECT. 


li, ~—~—. ee fovin of conviction 
should state the amount of injury done, 
srt it should adjudge the whole 

serra (press meleding one. amount to be 
wee Be, law.—-R. vv. 

get 11984) D. L. R. 621; 1 

Ae pe Crim. Gas. 


PART XXXV. SECT.,2, SUB-SECT. 2. 

date A siile-dating. Serta coe 
ocumen not a 

yas - has o Rpg Lage ro oper rated 


to the refudioe 0 he 
Gopinn Eran (026), DL ~ & Pat. 


PART XXXV.. SECT. 8, SUB-smor. 1 | 


gs. Utierer need not be actual fo 
~~BARR A.M. ADVOCA ube 
8. 6 (i. b1.—s00r. ee : 


Le aaa - 5 
Le Stee 
Fs - 


Pete tee er en eas tele Ee : me, Oe eg es . : . ane BP A ty c: ie 2 ue . ety Alas ahi di e ey Bn i x 
Saeco ai . F aoe : : . : e : o ie Se a : pape on Fr a ST 
tiie SEB oh. yas, © Saaade abe ao ' ‘ he cone os on tee 5 a a Y : ; See ne a rear Me oe Se a 
t sey EB . - ons ee . . = fo, 'wic) et, ihe aha © gat cat es Seti ee tg, een OP Si tee! *? 7 ' 
ee ae os bod rc as : : ay Sa PORE OR Agia toa. Beno 7 Pe eee 
1 he Pe E : ' 7 - * ae ey ot Re ee th : ta . 
a oe : a 3 , : 3 wo, a F . ee as ee 
. " : = pon dec : e on i 4 ' = soto ties eis a ; 
; ; _ , : MR an : : ty. 
oe Ly , oo ia TY = i Ly cD 
x . : id : . 7 . i an 
: : : ‘ : eb aa 
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CONTEMPT OF COURT, ATTACHMENT AND COMMITTAL. 
Part |—Contempt of Court Generally. 


1. Add. Annotation :—As to (2) & (3) Apld. at Robert), [1980] 2 Ch. 368. 


William Thomas Shipping Co., Dillon (H. W.) ae 
& Sons, Lid. ». The Co., He Thomas (Sir = “Sit TT Refd. Apted v. Aptod & 


Part II1.—dJurisdiction i — or Fine for Contempt. 


28. Add. Annotation : --——Consd. R. v. Judge, Ex ». quarter sessions. A clear distinction still existe 


Iele of Ely Justices (1981), 100 L. J. kB. 350. | between contempt which consiste in interfering 
48. Add. Annotation :—Consd. R. v. Judge, Fx p. with the administration of justice by acte 
Isle of Ely Justices (1931), 100 L. J. K. B. 350. done or writings published, & contempt 
48. Add. Citations:—sub nom. R. v. BROWNELL, which consists in interfering with an order 
1 Ad. & El. 598; 8L.J.M.C.118; 110 E. BR. or other process of the inferior cts.—R. v. 
ne 2 KB 4425 100. -KB, Ses 
: ; Ae oA : .-L.R. ol. 

Isle of Wy Fetence (1981), 100 L. J. K.B. "350, Jo. 120 ; 29 L. G. R. 418, D. 


~-——w nme }-—The King’s Bench 
Div. has r no Paha to attach for contempt a | 49. Add. Annotation :-——Consd. R. v. Judge, Ew p. 
witness who disobeyed a subpoena from Isle of Fly Justices (1981), 100 L. J. K. B, 380. 


46a. 





Part IV.—Criminal Contempt. 


98. Add. Citation :—sub nom. Re Davizs, BUTSON | 166. Add. Annotations — to (1) Apld. R. v. 





v. DAvins, 4 T. L. R. 580. New Statesman, La p. Public Prosecutions 
164a. .]—Observations on the distinction Director (1928), 44 T. L. R. 301. As to 
between legitimate criticism of a judge & {2) Apld. R. »v. New Statesman, Ea p. Public 
such an imputation of unfairness & lack of rosecutions Director (1928), 44 T. Li. R. 801. 


impartiality as constitutes contempt of ct.--- : 
R. v. NEw STATESMAN (EDITOR), Ez yp. | 167. cube ines) 00 ae re iG People, Hx p. 
PUBLIC PROSECUTIONS DIRECTOR (1928), 44 : 


T. L. R. 301, D. C. 177a. ----- -.--- Poster implying that charge 

165a. ——.|—R. v. NEw STATESMAN (EDITOR), amounts to murder.|---R. v. DAILY ees 
Ex p. LIo PrRosEcutions Director, No. (Epiror, PRINTERS & PUBLISHERS), Wa p. 
164a, ante. ROUSE (1931), 76 Sol. Ho. 119. 


ae a pahaer OF itm marge ie aN eS EN a RO ee et aot fel gah sn APOE Re epee ecm ee ee te ae 


PART III. SECT. 2. such apoloee 4a sononipanied by a rospect of mattor published by him : ~— 
b i. ~——. }—- Under Letters Patent of | statement on behalf of complainer that (1) there being no attack on any 
fie Patna High Ct., clause 28, a Div. | he no longer requires the protection | ct. or its members, thero could bo no 
Bench has power to issue a rule to | which the original interdict gave him.— | contempt of ct. in respect of anything 
show cause against committal for | JOHNSON v. GRANT, [1923] 8. C. 789.— | tending to obstruct the course of 
contempt. — ae jicRt4, pip Nora SCOT. leaps the to whieh of any Bending 
ABAD — ings to J © 
ne Ghee) . PART IV. SECT. 8, SUB-SECT. 1. eerie here app ply et pore Pi 
k i. ——— Irish Free Staie.}—The High sp. Sending letter to judge contain. eee oe eee tat dine the ovens 
Ct. of Justice of the Irish Free. State | 4 ng offensive re eferences fudgr nt. }— ae a th phot deena ai coum 
has jurisdiction ee commit for con- Re te (1921), 54 N. 8. 529, | ast esha eek R., Ex p. CHIN 
ie ae ee a nee aided May Yux (1926), 37 G. Le It. 433,— 


sh. Contempt of inferior courts. }— PART IV. SECT. 8, SUB-SECT. 2. 
No power to punish for contempt of 166 Hi. ——.]—-A_ news é er in the 
an inferior ct. now exists Independently | course of an article cal a judge 
of the Indian Penal Code & the Con- | “sycophantic,” & Pere him of 
tempt of Courts: Act. Fore ml SHAN- having decide a case not accord 
TANAND GIR MAHANT BASUDE- paps dictates of justice but in order 
VANAND a (1930), I. rag R. 52 All. please others :— Held: 1) the 
eo pat ich Lad teen e roferriug at 
PART IV. SECT. 1. case whic va aa with was published in a nowapaper. 

: amount fo contempt; (2) an articlo | {ppet. was committed for trial at the 


178 1. Prisoner committed for trial—~ 
Rania dalising oa ct. or judge wae 4 a criminal sessions. The articles con- 
raga 


Antecedent character 0 so id goner, \-— 

Appct. was charged with reaking & 
entering with intent, & on the morning 
of the yrs ak as me proceedings in the 
police ct. & t Wiecon celine morning 
an account of ne alle & other 
offences apparently connected there- 


ee OEE: POR ate 
utem 4) @ YY 
least, desc scribe the true nature of the (ipa). a SO Senay i ac teined statements thet the  soct 
Ae: paler adi avg crimes othor than thet witb which ibe 


fo with the “adiuiniatration of the PART IV. SECT. r. 8, SUB-SECT. 3.— | Was charged &t hat ‘the arrest 
‘gourse of justice. Imprisonment for another man, was & 
breach ef interdict being in. vintlication ee au SMITH’s NEws- | « clean-up * of many recent burglaries: 
of public tev aasumed pang Lrp He p. 1 Hrcas (1927), 28 | Held: these statements migh ju 
= tg in, release wal fo R. N. faa W. oe dice the fair tria trial. of the con- 


es of obediencs ei iat 
ob po “eet. ot., even though ale. "wae waned for prowzetings pending t ti (1988), sec? A. rv He #10.—A0S. 


I 


bo 


Cases 179—294n. 
179. Add. Annotations :-—Refd. 


R. v. Evening 
Standard, Ea p. Public Prosecutions Director. 
R. v. Manchestor Guardian, Hz p. Same, R. v. 
Daily Express. Ex p. Same (1924), 40 T. L. R. 
aa ay pee Mirror, Ex p. Smith, [1927] 


178a. —— ——— ——-.]—R. v. ‘‘ SuRRY Comer ” 


179b. 


(EDITOR, PRINTER & PUBLISHER), Ea p. 
BALDWIN (1931), 75 Sol. Jo. 311. 


Results of investigations of private 
detectives.}—When an accused person is under 








1922. 


arrest on a criminal charge, it is contempt of |: 


ct. for the persons responsible for conducting 
n Dewspaper to employ amateur detectives.for 
the purpose of investigating the facts of the 
alleged crime & to publish the results of that 
investigation.—R. v. EVENING STANDARD, 
Ea p. PUBLIC PROSECUTIONS Drrrcron, 
R. ». MANCHESTER GUARDIAN, Ea p. SAMA, 
. v. DAILY Express, Ex p. Same (1924), 40 
T. L. R. 888, D.C. 


180a. Charge to grand jury.]-—A charge to the grand 


jury delivered by the Recorder of London 
in a place to which the public & reporters are 
admitted is a public judicial proceeding in a 
et. of justice, of which newspapers have a 
right to publish a fair & accurate report. _ 


200. 


Consideration of the question whether or | 


not a report published in a newspaper of a 
charge by the Recorder of London to the 
grand jury was a fair & accurate report & 
should be regarded as privileged.—R. v. 
EVENING News, La p. . fopss, [1925] 2 K. B. 
158; 047. J. K. B. Bll; 182 L. I’. 767; 4) 
d te Ts R. 201 ; 27 Cox, C. C. 764, D.C. 


182a. Publication of statement that money pald 


190. 


. __ | 198 Hi, — 
PART IV. SECT. 8, SUB-SECT. 8.— | yaa Co., Lip, ©, WALTERS, fee LEWIS 
(1915), 9 0. W. N. 87; 


193 ii rene, | 
Re Waireip (i915) aa Ww. LL. R 


764 ; 


into court—Libel action against newspaper— 
Libel Act, 1845 (c. 75), s. 2.+—(1) The 
amount of a payment into ct. by deft. under 
Libel Act, 1845 (c. 75), 5. 2, amending Libel 
Act, 1843 (c. 96), 5. 2, is not to be com- 
municated to the jury, & where money has 
been so paid in, it is contempt of ct. to 
publish before the trial a statement that a 
particular sum has been paid by deft. to 
pitf.’s solr., inasmuch as the publication of 
such a statement is calculated to prejudice 
the fair trial of the action. 

(2) In such a case the proper procedure 
to be adopted by deft., who. alleges that 
pending the trial of the action pitf. has been 
guilty of contempt of court, is not to apply 
for a rule nisi for attachment, but to proceed 
by notice of motion in the action.— R. v. 
WEALDsTONR News & Harrow NEws 
(DITOR, PRINTER & PURLISHER), HARLEY v. 
Suo LE (1925), 41 UT. T.. BR. 508; 69 Sol. Jo. 
642, D.C. | 
Add. Annotations :--As to (1) Apld. R. v. 
Wealdstone News & Harrow News, Harley 
v. Sholl (1925), 41 T. L. R. 508. As to (1) 
Consd. Re William Thomas athe Co. Co., 


Thomas (Sir Robert), [19380] 2 Ch. 368; R. 
v. Daily Ilerald, Ea p. Rouse (1931), 15 Sol. 
Jo. 119. Refd. R, ». Evening Standard, 
Ex p. Public Prosecutions Director, R. »v. 
Manchester Guardian, Ez p. Same, R. »v. 
_ ‘Daily Express, Ex p. Same (1924), 40 


Dillon (IT. W.) & Sons, Ltd. v. T 


v, McInnoy, 
9 Ww. W 6.~~-CAN, ° ; 





218. 


224a. 


2 


.J—MUERIDEN Brit: 


ENGLISH AND EmprrE Dicest SUPPLEMENT. 


T. L. R. 888; R. v. People, Ex p. Hobbs 
(1925), 69 Sol. Jo. oe Sy v. Daily Mirror. 
Fa yp. Smith, [1927] 1 B. 845; R. v 


Daily Mail, Ex p. Vector (1928), 44 TL. R. 
303. , Ae& lo (2) Consd. Re William Thomas 
Shipr ing Co., Dillon (H. W.) & Sons, Ltd. v. 
The Go. Re Thomas [1930] 2 Ch. 368. 


dias publication made with the 
clear intention pi preaens the fair trial 
of an issue pendin g before a ct. is obviously 
a contempt of ct., & will be punished as such. 
But where the ct. is satisfied that there was 
no such intention & yet the publication might 
prejudice a pending trial, the ct. will, in 
considering whether a writ of attachment 
should issue, take into account the circum- 
stances of the casc, & no attachment will be 
granted unless (inter alia) the ct. is satisfied 
that the pending proceeding is a genuine 
proceeding, brought & intended to be 
pee to effect its avowed purpose.— 

v. DAILY Mary (Eprror), Ha p. FACTOR 
(1928), 44 T. L. R. 303, D. C. 


Add. Annotations :—Refd. R. v. Daily Mail, 
Fa p. Factor (1928), 44 T. L. R. 303; 
Re William Thomas Shipping Co., Dillon 
(H. W.) & Sons, Ltd. v. The Co., Re Thomas 
(Sir Robert), [1930] 2 Ch. 368. 


Add. Annotation: — Consd. Re William 
Thomas Shipping Co., Dillon (H. W.) & 
Sons, Ltd. v. The Co., Re Thomas (Sir 
Robert), [1980] 2 Ch. 368. 


—— Appointment or receiver for 
debenture holders.}—Contempt of ct. may 
include conduct which, while it cannot 
directly influence a judge’s mind, is calcu- 
lated to affect the conduct of parties to pro- 
ceedings, & the ct.’s jurisdiction to commit 
for contempt is not confined to cases iniwhich 
its orders may directly be affected. 

On the application of pltfs. in a debenture 
holders’ action, a receiver of the shipping co. 
was appointed on the ground of jeopardy. 
A director of a co. which managed the 
shipping co.’s business, who was also a 
guarantof of debentures issued by the 
shipping co., authorised newspapers to 
publish interviews in which he adversely 
criticized the conduct of pltfs. in having 
obtained the appointment of a receiver, & 
he further stated that by so doing they had 

‘“ smashed the goodwill & organisation of the 
business in a day ”’ & that ‘‘ no one in shipping 
circles can understand this line of conduct.” 
The interviews did not state that the appoint- 
ment was on the ground of jeopardy or that, 
as was the fact, the co. could not continue to 
carry on business unless money was im- 
mediately found. On a motion by pltfs. for 
an order to commit the director, & also the 
managing editor & the owners & publishers 
of the newspapers :—Held: the publication 
of injurious misrepresentations concerning 
parties to proceedings in reldtion to those 
proceedings may amount to contempt of 
ct., because it may cause those parties to 
discontinue or to compromise, & because it 
may deter persons with good causes of action 
from coming to the ct., & is thus likely to 


ae ae 














or [loge asaenclitidette eon atom ante 


i comments on a caso pending trial in 
a ct. amounts to contompt of ct., if 
ng comments are such as are likely 

preinaice the administration of 
case.—R. v. Mauna TIN 


34 OO. L. R. 


' Just n the 
- 193 iv. ——.}~—-The publication of Saw eat t L. R. 6 Ran. 39.—IND. 


Vol. XVI.—Contempt of Court. Cases 224a—429a. 


affect the course of justice —Re WuLLIAM 
Tuomas Sutprine Co., Lrp., Dron 
(H. W.) & Sons, Lrp. v. THE Co., Re 
THOMAS (SIR ROBERT), [1930] 2 Ch. 368 ; 
99 1. J. Ch. 560; 144 L. T. 104, 

234. Add. Annotation :—Refd. R. v. Daily Mail 
Ex p. Factor (1928), 44 T. L. R. 303. 

236. Add. Annotation :—Dbtd. 2. v. Payne, [1896] 
1 Q. B. 577. In my opinion, in some 
instances, the cts. have gone rather too far 
(LORD RUSSELL, C.J.). 

274. Add. Annotation :——Refd. Re William Thomas 
Shipping Co., Dillon (Hl. W.) & Sons. Ltd. 
v. The Co., Re Thomas (Sir Robert), [1930] 
2 Ch. 868. 


283a. Photograph of prisoner--Identity in issue.] | 
t is a contempt of ct. in a newspaper to 
publish the photograph of a person charged 
with a criminal offence, where it is reasonably | 
clear that the question of the identity of 
accused with the criminal has arisen or may 
arise, & such publication is calculated to 
prejudice a fair trial.—R. v. Dany Muor, | 
ka p. Smiru, (1927] 1 K. B. 845; sub nom. 
R. v. ‘ Dainty Mirror” (Eprrorn & Pro- 
PRIETORS), R. uv. “ Darny Main” (Eprror & | 
PROPRIETC HS), Bx p. Smitrn, 06 1. J. K. B. 
352; 130 1. T. 580; 43 7. L. R. 264; 28 
Jox, CG. C. 24. 
298a. Adveriisement misrepresenting result of 
proceedings. |—-GIULLeETrE SAFETY Razor Co. 
tw GaMaGeE (A. W.), Lrp. (1906), 24 
R. PLC. 1. 
eAnactation :-—-Refd. St. Munvo Manufacturing Co, 1. Wutebl- 
eon Main (1908), 25 R. P. GC. 3856. . 
301. Add. Annotations :—As to (1) Refd. Greenway | 
v. A.-G. (1927), 44 T. L. R. 124. Ae to (2) 
Consd. He A. B.’s Petn. (1927), 0" Ju. J. P. 104. 
As to (6) Refd. Hearts of Oak Assurance Co. 
v. A.-G, (1931), 47 T. L. RR. 579. | 
841. Add, Annotation :—N.F. R. v. Jones, &i p. | 
! 
| 








' 
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McVittie, [1931] 1 K. B. 664. 


341a,. -----. -—--.J--PItf. obtained judgment in a 
Part V.—Contempt 
406a. ——--.)--OWEN v. PRITCHARD, [1576] W. N. | 
147; 3 Char. Pr. Cas. 367. | 
406b, —-—.]—Ransom v. Boyn, [1877] W. N. 236, | 
429a. —-— Consent order—Breach of scheduled : 


terms.]—There is a distinction between a case | 
where there is in the body of an order an | 


express direction or undertaking, & a case | 
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county ct. against deft. for a sum of money 
& costs, & an appeal to the Div. Ot. by deft. 
was dismissed with costs. Pitf.’s_ solr. 
made various but futile efforts to obtain the 
fruits of the judgment. Deft. disobeyed a 
bkpcy. notice & an order for payment of the 
judgment debt & costs by instalments. 
Several judgment summonses were obtained 
against deft., but deft. evaded service of 
them. Eventually pltf.’s solr. served deft. 
with a judgment summons within the 
precincts of a ct. of justice where deft. was 
waiting for a case, in which he was pltf., to 
be called on. Deft. applied for a writ of 
attachment against pltf.’s solr. for contempt 
of ct. in so doing :—Held: in the circum- 
stances, no contempt had been committed 
& the rule must be discharged. 

The rule laid down in Cole v. Hawhins, 
No. 341, that the serving of process upon 
a party attending his cause in ct. was a con- 
tempt of ct. is now obsolete.—R. v. JONES, 


te p. McVirriv, [1981] 1 K. B. 664; 100 
L. J. K.B. 108; 144 1. T. 597. 
| 377. Add. Annotation :---Refd. Apted v. Apted & 
Bliss, [1930] bP. 246. 
| 378. Add. Annotation :.-Refd. Apted v. Apted & 
Bliss, [1930] 10. 246. 
386. Add. Annotation: Refd. Apted v. Apted & 
iliss, [1980] BP. 246. 
389. Add. Annotation :- Refd. Apted v7, Apted & 
Bliss, [19830] P. 246. 
3938a. Exercise of discretion sought by petitioner 


in divorce-—Effect of suppression of facts or 
false statement.]---4 party to a divorce pro- 
ceeding who is asking to have the discretion 
of the ct. exercised, & who in doing so acts 
in such a manner as to obstruct or divert the 
course of justice is guilty of a contermpt of ct. 
& liable to its consequences..--~APTED — v. 
APTED & Brits, (1900) 2. 246; 90 L. J. 2. 
73; 143 L. T. 363; 46 T. L. RR. 4565 74 
Sol. Jo. J3s. 


in Procedure. 


where the ct. is merely staying an action on 
terms which the parties have agreed, & only 
keeping the action alive for the purpose of 
enforcing those terms. In the latter case 
the terms are not an order of the ct. capable 
of being enforced by proceedings for con- 
tempt, but must be enforced by an action 
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PART IV. SECT. 3, SUB-SECT. 3.— 
A. (d) iv. 


sq. General rule.J--A newspaper nay 
not, in the guise of reporting public 
judicial proceedings, indicate 
writer’s own opinion of the demeanour 
of a witness 80 comment on that 


a ti a arp -G.v. DAVIDSON, [1925] | 


Z. L. Rk. 849.--N.Z. 


PART IV. SECT. 3, SUB-SECT. 3.— : 
A. (0). ' fSustice.—-Tme GOVERNMENT ADVOCATE, 


e i. Liability of printer.}-—A 
printer cannot escape liability, by 
alleging o contract with the owner of 
the press that be was not to be 
responsible for the contents of the 
publications.—R. v. Maune TIN Saw 
(1927), I. L. R. 6 Ran. 39.— IND. 





the : 


' 
| 
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i to punish for contempt, ought only 
' be exercised when it is probable that 


PART IV. SECT. 3, SUB-SECT. 4. 


sr. Necessity for interference with 
administration of fustice.j|—-It is con- 
tempt of ct. to publish an article fn a 
newspaper commenting on the pro- 
ceedings in a pending criniuinal prosecu- 
tion or civil action ; but the summary 
jurisdiction possessed by a Jligh t.. 
7) 


’ the publication will substantially intor- 


fere with the due adininistration of 


’ Burma ue, SAYA SEIN (1029), [. L. Ht. 7 


wee eee ee 


tan, 844.—IND 
PART V. pak 7 ‘eae 


at. Discretion Ah court 
larty unable to obey or 


3 


to commil—- 


- 


, 
| 


i 
1 


‘ gubject to cortain gs 
_~Ffeld : 


| 


party cowd neither bo suld to have 
refused nor neglected to comply with 
apn order of the et.:--Meld: he was 
not guilty of contempt.-—lt. ». Orry, 
Hap. Ropenrtsa, It. v. Wuirn, dex p. 
ee (1922), 50 N. 15. HR. 401, 421. 


PART V. SECT. 2, SUB-SECT. 3.—-K. 


aw. Zo hand over pupera-—— By one 
soliritor to another—Offer to comply 
subject to condition.j--A solr. War 
ordered by the ct. to hand over papers 
to another solr. & failed to do so :-- 
lleld: guilty of contompt. 

An offer was made to hand over 
scifled conditions : 


: a ref of this offer was 
justified.— Re Bryant, Isanp & Co., 
20 * 


Cases 499a—1071a.  Enoiise anp Empire Dicusr SUPPLEMENT. 


487, 
536. 
607. 


698. 


709. 


"News & Tlarrow News, Harley v. Sholl (1928), 


.709a. 


"710. 


776a. Substituted service—When ordered.J|—Re A 


ee 


for specific performance of the terms or for 
an injunction to restrain breach of the terms, 
followed by proceedings for contempt in the 
event of further breach, while in the former 


432. Add the following paragraph :— 


The proper course was for an order to be 
made, under R. S. C., Ord. 37, r. 18, before 


the writ of attachment was issued. | 


484. Add. Annotation :—Consd. Cotton v. Heyl, 
[19380] 1 Ch. 610. 


case contempt proceedings can be launched 
forthwith on breach.—DasHwoop v. DASH- 
woop (1927), 71 Sol. Jo. 911. 


Part VI.—Attachment and Committal. 


es Annotation :-—Refd. Re Carroll, [1931] 
1K. B. 817. 


Add. Annotation :—Asto (2) Consd. Burrowes | 
v. Burrowes (1929), 141 L. T. 201. 


Add. Annotation :—Refd. Capron v. Capron, 
(1927) P. 243. 


781a. On former clerk—At place where solicitor’s 
name on door.]—Held: the service was not 
sufficient.—BRAGG v. HATCHARD (1858), 28 
-L. J. Ex. 36; nom. Re Braaca & 
HATCHARD, 32 L. T. O. S. 132. 

Add. Annotation :—As to (1) Refd. R. v. 
Central Criminal Court JJ., Ex p. L. C. C., 


894. 


Citations :—For ‘'3 Bing. 223; 11 Moore, | (1925) 2 I. B. 48. 
C. Pp. 55; 4 L. J.0. 8. C. P. 67; 180 EB. R. | gg3ia, —— Irregularity of attachment.|—Re 
408’ read “3 Bing. 223; 130 EH. R. 408; BEvan & Girne (1863), 12 W. R. 196, L. JS. 


sub nom. THORPE v. CisnouRNE, 11 Moore, 
C.P.55; 4L. 3.0.8.0. P. 6 


Add. Annotation :—Folld. R. v. Wealdstone 








1039a. ——— .|—After an order for a 
writ of attachment had been made against 
a solr. in default further time was given by 
hia client, the creditor, on part payment 
being made. On further default the writ was 
executed, & the solr. imprisoned :—Held : 
the right to enforce the writ had not been 
as .—Re A SoLiciror (1895), 64 L. J. Ch. 
89 


4071a. Deposit of permit or passport in court-— 
Imprisonment for taking infant out of Juris- 
aa i v. ADAMI (1929), 73 Sol. Jo. 
Soricrror, [1892] W. N. 22; 86 Sol. Jo. 271. 557. 


SS EL POTTER fA tere TASTES Wi SLES CEO aPAP A Sen Rr NLA TE SS IS A NY YT AGA CT, RO 


LANGLEY, [1924]1 D. L. R.49.— | rolea.——MIpGLeEY v. MipGLey (L. C.), soli VI. SECT. 9, SUB-SECT. 2.—A. 
[1929] 3 W. W. RR. 121.— CAN. 


41 T. L. R. 608. , 


-}—R. v. WEALDSTONE News & Harrow 
News (EpiTor, PRINTER & PUBLISHER), 
HARLEY v. SHOLL, No. 1820, ante. 

Add. Annotation :-—A« to (1) Refd. Shrager : 
v. Dighton, [1924] 1 K. B. 274. 





h i. —-— Not breach of undertaking 
ax. To refrain from interference with | PART VI, SECT, 5, SUB-SECT. 3.— | oy pernen ie KEAN . Bae [ 19271 
business.}— CUMBERLAND TAlnway & B. (a) ii. 4D R. 561; [1927] 3 W. W. RB. 
OoAL Co, ». McDougal (N. 8.) (1911), | 574 1. General rulo—Notice sufficient 360; 48 Can, Crim. Cas. 369.-—CAN 


By. 


of house—Registration 
names,}~-~An order made in a 
action commanded res 
of bis selling his residue, to reinvest 


the p 


in the 
register it in the joint names of the 
official guardian & resp. in trust for his 
children :--—2Z/fela : 
to comply with the terms of the order 
aa to the registration of the new home 
in which he bad invested the proceeds 
of the sale of the home referred to ip 
the order constituted a contempt of 
ot, which under its inherent powers 
tho ct. could 


without service.J|—If a person enjoined 
by a prohibitory injunction becomes 
aware without. personal service of the 
oxistence of the order & nevertheless 
commits a fault. he is Just as liable to 
attachment as if he had been personally 
served.—ELLIOTY v. APPLETON (1923), 
19 Tas. L. Kt. 20.—-AUS. 


PART VI. SECT. 6, SUB-SECT. 4. 
sz. Direction to issue writ of 
“attachment may be to clerk of Supreme 
Court—Writ to be entitled in Supreme 
Court.|—Ite DrRovuGcsT AREA KELIFEF 
a SNOWDEN wv. BAKER, [1922) 3 
. W. R. 1002.—CAN. 


PART VI. SECT. 7, SUB-SECT. 3. 


ay VI. SECT. 10, SUB-SECT. 6.—A. 


po Fee v. Myirs (1864), 


To re-invest money—In purchase 
in Habla 
ivoree 
» in the event 1 Gn. Ch. | 
urchase-moneys ‘* immediately ”’ 


PART VII. SECT 1, SUB-SECT. 5. 
purchase of a new homo & to 


1144 ili. ——- By filiny objections to 
report of official referee.}---In @& case 

where a deft., ha been peremptorily 
ordered by the ct. to file her accounts 
before the official referee, fuiled to do 
so, but subsequently wanted to file her 
exceptions to the report of the referee : 
~—-Held: she could do so even though 
sho continued to be in contempt, 
confining herself strictly to the defence 


the failure of resp. 


unish by comnuttal, 


eee aetna =e tate “ne ee ee EO AS TG 2 a 


although the order was mado when the 974 1. Attachment—Whether sherigy | of her righta.—CHANDRA Das | ». 
pratietle Divorce rules did not. con- | can take batl—-Before return of writ.)— wet rr Galena ete iD (1928), 
rovision similar to sect. 79 | LANE v. KINGSMILL (1850), 6 U.O. R. | 4+ 4 7 es ’ : 


or prey aes of the present Divorce 


579.—CAN, 


Vol. XVI. Cases 2—22d. 


COURTS. 
Part |——What is a Court. 


2. Add. Annotations :—Refd. Collins v. White- 


way, [1927] 2 K. B. 878; Hearts of Oak | 
Assurance Co. v. A.-G. (1931), 47 T. L. R. 579, | 
Add. Annotations :—Consd. Hearts of Oak 
Assurance Co. v. A.-G. (1931), 47 T. L. BR. 
Les cone Collins v. Whiteway, [1927] 2 


Add. Annotations :—Consd. Hearts of Oak | 
Assurance Co. v. A.-G. (1931), 47 T. L. R. | 
579. Refd. RK. ». Bath Compensation 
Authority, [1925] 1 K. B. 685; Collins v. 
Whiteway, [1927] 2 kK. B. 378. 
Add. Annotations : — Refd. Frome United 
Breweries Co. v. Bath JJ., [1926] A. C. 586; 
R. v. Leicester JJ., Ha p. Allbrighton, [1927] 
1K. B. 557, 

Add. Annotation :—Refd. Frome United 
Breweries Co. v. Bath JJ., [1926] A. C. 586. 


Add. Anneiations :—Consd. R. v. Bath Com- 
pensation Authority, [1925] 1 K. B. 688. 
Apld. R. v. London County Council, Ha p. 
Entertainments Protection Assocn., Ltd., 
[19381] 2 K. B. 215. Refd. R. v. Electricity 
tomrs., He p. London Electricity Joint 
Committee Co. (1920), [1924] 1 K. B. 171; 
R. v. Sheffield JJ., Ea p. Rawson (1927), 
138 L. T. 234. 


Add. Annotations :—Consd. 
(1930), 46 T. L. TR. 448. Refd, Bottomley v. 
West Derby Assessment Committee, etc., etc. 
(1931), 47 T. L. R. 468. 
——— Assessment Committee.]—-it may be 
that, like some kinds of licensing justices, 
the Assessment Committee is not a“ court ” ; | 
it does not hear evidence on oath, & has no | 


3. 


5. 


10. 





11. Veal v. eae 
| 


iia. 





17a. 


particular rules of procedure, though it acts 


under a atatutory duty & authority 
(Scrutton, L.J.).—BOTTOMLEY v. WEST 
DerBy ASSESSMENT COMMITYEK, MERSEY 


Docks & HARBOUR BOARD v. West Derby 
ASSESSMENT COMMITTEE, BOTTOMLEY v. 
MERSEY Docks & Harsour Boarn, Bor- 
TOMLEY v. LIVERPOOL GRAIN STORAGE & 
TransiT Co., Lrp. (1931), 95 J. P. 186; 145 
a i 592; 47 T. L. R. 468; 29 L. G. BR. 576, 
Add. Annotation :---Consd. Wearts of Oak 
Assurance Co. v. A.-G. (1931), 47 T. L. BR. 
579. 
Court of referees—Under Unemployment In- 
surance Act, 1920 (c. 30).]—Held: a ct. dis- 
charging administrative duties only.—CotL- 
LINS v. WHITEWAY (Hm@NRY) & Co., [1927] 
2K. B. 378; 96 L. J. K. B. 7903 137 L, T. 
297; 48 T. L. Jt. 632. 
Annotation :—-Consd. Heurta of Oak Assurance Co, v. A.-G,. 
(1931), 47 T. La. WR. 679. 
17b. Matters for cons!deration.}---(1) A tribunal 
is not necessarily a: ct. in the strict sense of 
exercising judiciul power because it gives a 
final decision; (2) nor because it hears 
witnesses on oath; (3) nor because two or 
more contending parties appear before it 
between whom it has to decide; (4) nor 
because it} gives decisions which affect the 
rights of subjects; (5) nor because there is 
an appeal tu a ct.; (6) nor because it is a 
body to which a matter is referred by another 
body (per Cur.).—-SHELL Co. oF AUSTRALIA, 
lurp. v. FEDERAL Comer. oF TAXATION, [L981 4 
A. ©. 275; 1001. 3. PLC. 65; 1441.1. 420. 


15. 


Part IV.-—Jurisdiction. 


22a. Death of judge during trial—Jurisdiction of 
another judge to continue hearing.|—Semble : | 
a judge has no jurisdiction to continue the | 
hearing of a case, in which witnesses have | 
been called in ct. in the course of a trial before | 
a jury & another judge.—CoLEsHILL v. | 
MANCHESTER CORPN., [1928] 1 K. B. 7763 | 
97 L. J. K. B. 229; 138 L. T. 587; 92 J.P.) 
87; 44 T. L. R. 258; 26 L. G. R. 124, C. A. | 
Annotation :—Distd. British Reinforced Concrete Enginecr- 
ing Co. v. London & North Eastern Ry. Co. (1928), 20 Ry. 
& Can. Tr. Cas. 78. 
22d. .}—Where during proceedings with- : 
out a jury, after some of the witnesses have - 
been called, the presiding judge dics, another | 
judge, if there is vo conflict of evidence, | 
may at the request of the partics preside at ; 
the continuation of the hearing, after Pigaaiae: 
the shorthand notes of the evidence, & need | 











Seemed 


PART I. 
sa. Not income tax board of 
A board of appeal c 


un 
Tnoome Tax ent Act, 1922- 
1923, s. 41, is not 
federal o¢.—- BRITISH 


eo 

a va 149.—AU 
sb. Not 
}—The 


Medical 
a or & 
IMPERIAL OIL Oo., 


ea eee a FN IE eR ge OR my 


, FroERaL Come, OF TAXATION 
5), 35 C. L. R. 422; 31 Argus L. BR. 


wictana. Medical 
| Physicians & Surgeons of Ssskutchowan 


5 


not. have the witnesses recalled.— He BRvrisit 
REINFORCED CONCRETE JIENGINEERING CO., 
Lap.’8 APPLICATION (1924), 45 T. L. R. 186; 
20 Ry. & Can. Tr. Cas. 74. 


22c. Retirement of judge after judgment reserved -- 
Judgment read by consent.}--HALAM v. HAL- 
LAM (1930), 47 T. Gs. R. 207; 75 Sol. Jo. 157, 


Court with local jurisdiction-—Acts to be done 
within jurisdiction—In absence of contrary 
intention.)—Where an Act of Parliament 
establishes a ct. for a particular part of the 
United Kingdom, the true construction of 
it is, that everything which is to be done 
under the authority of the ct. is to be done 
within the jurisdiction of the ct., unless the 
Act. either in express terms or by necessary 
implication says that it may be done out of 
the jurisdiction—He O’LOGHLEN, /vz yp. 


22d. 


tA parte ae etek apie mate = 








es tee mn ape tees see peterer eee mm. pe ree 


. acting under Medical V’rofexsion Act, 
ht. 4. 8., 1920 (ec. 135), @. 10, de not w cf. 
—HOst v. COLLEGE OF PHVAICIANH & 


ouncil - | SURGEONS OF SASKATCHEWAN, $1825] 
- jeer a aaa a $35; (1925) 3 W. W. RR. 
o260-~ ° 


Cases 22d—38, 
O’LOGHLEN (1871), 6 Ch. App. 406; 40 
L. J. Bey. 28; 23 L. T. 878; 19 W. R. 459, 


L. JJ. 


Annotation :-—Retd. Re Morton, Ex p. Robertson (1875), 
is. R. 20 Eg. 733. 


25. Add. Annotation :—-Consd. Sassoon v. Gra- 
pe a Navigation Co. (1925), 133 


Add. Annotation :—Refd. A.-G. for Alberta 
v. Cook, [1926] A. C. 444. 


Will not try hypothetical case.|—It is not 
the function of a ct. of law to advise parties 
as to what would be their rights under a 
hypothetical state of facts (LORD LORE- 
BURN, C.).—-GLASGOW NAVIGATION Co. v. 
IRON One Co., [1910] A. C. 2983; 70 L. J. 
P. C. 883; 102 L. T. 485; 11 Asp. M. L. C. 
387, H. L. 


Will not decide academical question.|— 
TINDALL v. WRIGHT (1922), 127 L. T. 149; 
86 J. P. 108; 38 T. L. R. 521; 66 Sol. Jo. 
524; 27 Oox, O. O. 212, D. O. 


36, Add. Annotations :—Refd. Duff Development 
Co. v. Kelantan Government, [1928] 1 Ch. 
385; Compania Mercantil Argentina wm 
United States an Sta Board (1924), 93 
L. J. K. B. 816; Duff Development Co. v. 
Kelantan Government, 11924] A. C. 194. 


30. 


88a. 


83b. 


PART IV. SECT. 2, SUB-SECT. 1. 


24 vi. -J—The ct. is an ins'itu- 
tion organised by the people through 





jurisdiction is 


87. 
37a. 


38. 


carried on ee deft. in 
if the cause of action 
within the division the condition of 
resence of deft. within 


id not arise 


ENGLISH AND Emrrre Digest SUPPLEMENT. 


Add. Annotation :—Consd. 
[1926] P. 185. 

—— Waters within fauces terrae.]— Defts., 
an Italian co., moved to set aside an order 
for service of notice of a writ in personum 
upon them in Italy, in respect of a collision 
between their vessel, which sank, & pltfs.’ 
vessel in the Bristol Channc] some 104 or 
124 miles from the English coast & 94 or 73 
miles from the Welsh coast according to the 
respective cases. The ct. was informed by 
the A.-G. that he was instructed by the 
Secretary of State for Home Affairs that the 
spot where the collision was alleged to have 
occurred was not within the limita to which 
the territorial sovereignty of His Majesty 
extended :—Held: having regard to the state- 
ment of the A.-G. (see CONSTITUTIONAL LAW, 
No. 136a, ante), the place where the collision 
took place was not within the jurisdiction of 
the High Ct., & the order for service of notice 
of the writ on defts. in Italy must be set. 
aside.—-THE Facrernes. [1927] P. 311; 96 
L. J. P. 188; 188 L. T. 30; 43 T. L. R. 
746; 17 Asp. M. L. C. 326; sub nom. THE 
FAGERNES, CoRNISH Coast (OWNERS) v. 
SociETA NAZIONALE DI NAVIGAZIONE, 71 Sol. 
Jo. 634, C. A. 


The Fagernes, 





Add. Annotation :—As to (1) Consd. The 
Fagernes, [1926] P. 185. 
erson; 7.¢. e (p. 105) vii. ——~— Amount 





ascertained by act of parties.}—Deft. 
employed pltfs. as hig brokers to eell 
on his account 200 shares of stock at 


their representatives for the purpose 
of giving to those applying to it their 
rights secon to law, the law not 
being pete Hey ect. but laid down for 


it by author oraag ya) v. SCOTT, 
[1930] 1 I). R. 58; 640 L. Kh. 


PART IV. SECT. 3, SUB-SECT. 1.---A. 

ad. Power la uct as appeal court from 
inferior court.|—Where an foferior ct. 
is acting within its jurisdiction. the 
Superior Ct. has vo power at common 
law to assume the function of an 
uppellate et. & review its conclusions 
by means of a writ of habeas corpus 
cither with or without cerliorart.— 
Jie CHINESE IMMIGRATION ACT & LER 
Cuow Ying (1928), 49 Can. Crim. Cas 
168; 39 1.0. kt. 322.—CAN. 


PART IV. SECT. 3, SUB-SECT. 2. 














45 viia. —-—— —— -}——DEPUTY 
FEDERAL ComMk. OF TAXATION FOR 
TASMANIA vt. ‘THOMAB (1924), 35 
Cc. L. lt. 299.—AUS, 

45 vii b. -)— Juris- 


diction of a county ct. action against 
a non-resident of the Judicial division 
in which the action is entered cannot 
be sustained on the ground that the 
canso of actiou arose within the 
division, unless the whole cause of 
action arose therein,—-COMBA v. SiMP- 
saa (1925) 4d D. L. R. 10023 (1925) 8 


WW, ht. S41; 34 Man. L. R. 235.— 

45 vile. —— -—-——- ———-,]}—- Re NOBLE 
®. CLINE (1889), 18 O. KR. 3$3.-—CAN. 
45 vii d. ——_— —— ——.]}— 


LEWIS, kr ie ag iy eh rile (1928), 
28 8. R. 578; 45 
W.N. te. ~ Kus. 


45 vite. -}—In County 
Cts. Aot, R.S.M. 1918, c. 44, 8. 69, 
which provides that any suit may be 
cotered & tried in the ct. holden in the 
judicial d{vision in which the cause of 
action arose, ot in which deft. or one 
of defts. resides or carries on business 
mw the time the action is brought, the 
words “ carries on business” are not 
to be read Hiterally, but confer juris- 
diction only when the business is 





te eee ane nRIRmRES 


Lae LIVINGSTONE (1873), 6 P. 


the division either by residence or by 
carrying on business foo eae 
v. AIKINS (Man.), [1929] 1 L. It. 
140; [1928] 3 W. wh R. 620. GAN. 


45 xii a. -—-—— —— J—Re PIKE 
o. WALKER, [1926] 3D. L. R. 439; 59 
UO, L. R. 47.—CAN. 


45 xiv. ——- —— sea ar Courts 
Act, It. S., 1923 (ce. 219) noe 9 
Bissor v. Kivcur, ell “Wa Gs 


45 xv. Suit against non- 
resident foreigner.|—Held: Code of 
Civil Procedure, s, 21, applied only to 
cts. which are subject ‘to the provisions 
of the Code, & does not apply to a suit 
instituted in a British Indian ct. against. 
a non-resident fureigner on a cause of 
action which arose wholly outside 
British territory, &, therefore, the 
decree paseed In this case must be set 
aside as being without jurisdiction. — 
BraAMBOoO MAL v. RAM NARAIN (1928), 
I. L. R. 9 Lah. 455.—-IND. 

e (p. 105) i. ——.}+—H 
McLxEa & Oo. v. “KELLY (1 (1818), 1 Nid. 
L. ht. 105 na Alena 














© (p. 105) ti ——.}—MoRrRIB8 v. 
CAMERON (1862), 12 C. P. 422.—CAN. 
e (p. 105) tii. ——— ——.]}-—- FLEMING 


R. 63. 


soa 





© (p10) iv. ——.]—-CANADIAN 
Oi Cos., LTp. r. MARGRSON (1917), 51 
a 8. R. 331.—CAN., 

(p. 105) v. Whether 
plainly may abandon part of claim. }— 
Ca v. Donate (1885), 25 


e as 105) vi. 
to mining jurisdiction. }—County Courts 
ct, 8. 34, which provides tnter alia 
that, if in any action of tort pitf. shall 
claim over $250, & deft. objects to the 
action boin tried in the county ct. & 
gives saps Lk: ur hgh in the Supreme 
roceedings in the county ct. 
shall be saved. applies top ngs 
in the county ct. under ite mining juris- 
diction.— MUTRHEAD v. SPRUCE_CREEK 
POWER Co., ye. Abeta 3 M. M. Cas. 
155; 11 B. "oC. R. 
6 














ret A A “A VR: ee TR A 


a namod price, pitfs. undertaking that, 
in the event of loss, deft.’s Liability 
should not exceed $200. In an action 
upon this contract pte. recovered 
$200 & interest :—He the amount 
of $200 recovered was ascertained by 
the act of the odes Ae within County 
Courts Act, R. 897, c. 55, 8. 23, 
«&, therefore, recoverable in a county ot. 


—THOMPSON v. PEARSON (1899), 18 
P. It. 420.—CAN. 
~@ (p. 105) viil. Legact 








charged on land-— Value of land hevond 
limit.F—-A county ctl. has gee 
under 59 Vict. c. 19 (O.), 8. 3 (13) 

an action brought. by the legatce Dee 
the devisee of land, to recover a legacy 
of $5 charged on the Jand, as involving 
equitable relief in respect of a matter 
under $200. The subject-matter in- 
volved in such an action is the amount 
of the legacy & not the value of the 
land.—RUSTIN ©. BRADLEY (1896), 28 
O. R. 119. ere 





f (p. 10 i, ———.]—CURRIE  v. 
NICHOLSON aes), 68 N. 8 R. 234.— 
CAN. 

£ (p. 105) if. Whether amount 
liquidated by act of partics.|—WALL- 
BRIDGE tv. BROWN (1859), 18 U. C. R. 

f ‘(p. 105) iii, -——— ——~.}—WaTBSON 
v. SEVERN ged 6 A. R. 559.—CAN. 

f (p. 105) ————= = J-— BROWN 
Hoss asee), “4 Pp. R. 3.—CAN. 

f(p. 105) v. —— ——.]—Osrrom v. 
BENJAMIN (1894), 21 A. R. 467.—CAN. 

f (p. 105) vi. A> .}— EVANS Uv. 





CHANDLER 11900), 19 ©. R. 160.—CAN. 


g(P- 06) 1, ——— —— I?ighti of appeal.} 
_ ivision Courts Act, 6. 125, an 
anpeal lies ‘‘ where the suin In dispute 
exceeds $106, exclusive of costa,’’ 
The *“‘ sum in dispute ** means the sum 
in dispute at the time of the appeal; 
& where in a division ct. action nitf. 
claimed $55.88 deft. admitted 
Lae 15, part of plitf.’e claim, disputed 
balance, counterclaim for 
‘$103. 55, & the judge in the division 


ct. silowed i Bias ortion 
of his claim . euy “tise Howed the 


66. Add. Annotation :—Generally 
a Knitting Mills Trade Mk., [1929] 1 Ch. 


74. 


L. J. K. B. 635. 


137a. ——~.]—LEADER v. 
924; 3 Wils. 461; 


142. Add. Annotations :—Apld. Witham Outfall 
Board v. Boston Corpn. (1926), 136 L. T. 7586. 
Refd. Musical Performers’ Protection Assocn., 
Ltd. v. British International Pictures, Ltd. 


(1930), 46 T. I. R. 485. 
143a. 





K. B. 704; 105 L. I’. 247. 


147. Add. Annolations :—Consd. Clark v. Epsom 
R. D.C., [1929] 1 Ch. 287. Apld. Musical Per- 
formers’ Protection Assocn., Ltd. v. British 

Ltd. 

Consd. Ruislip-Northwood 

Urban Dist:.ct Council v. Lee (1981), 145 

Everett 


International Pictures, 
T. de QR. 485, 
L. T. 208. Refd. 
[1924] 1 lk. B. 
Comrs. 


OAT ; 


88. 


148, 
Protection Assocn.. 


counterclaim, & deft. appealed 
sone ty :~THeld : even assuming that 

eft. conld not counterclaim for more 
than $100, the amount in dispute on 
the appeal excoeded $100, & the appeal 
Fae AMPBELI v. McGreaor, [1928] 
2D. L. R. 70; 610. Lb. . 649.—--CAN. 

k (p. 106) £. May not entertain 
counterclaim—Amounting to action for 
specific performance.J—A counterclatin 
by a vendor for the moneys alleged 
to be due under an agreement for the 
sale of land being in reality an action 
for specific performance is beyond the 
nrisdiction of the district  ct.— 

URRELL v. Watt & HARDING (Sask.), 
1928) 3 D. L. FR. 5053 1928} 2 

e Ww. R. 482.-—-CAN. 

n i, -——- Unconnected items, |-— 
READ v, WEDGE (1870), 29 U. C. R. 
456.-—CAN. 

b (p. 1097) i. —-—.}—-W bere in matters 
of tort relating to personu) chattels, 
title to land Is brought in question, 
thongh incidentally, the ctl. has no 
juriadiction.—-TRaInoR v. HOLcomnnt 
(1850). 7 U. C. BR. 548.—CAN. 

e (p. 107) 1. —— Exceptions to rule-~ 
Distri court of Thunder Bay--47 
Vict. c. 14 (O.).J-—-McQualip v. CoorpER 
(1886), 11 O. R. 213.— CAN. 


Ejectment Act (Consol. Stat. c. &% 
a. 22), is not applicable to a case where 
the title to the land ia brought in 
question. [f, tn such, a case, the 
uestion of title is bané fide raised, 
the county ct. judge or justices should 
not continue the trial.—Ez yp. TOWER 
(1889), 28 N. B. R. 159.—CAN. 


63 {. May set aside judgment—F or 
matlra of itrregularity.j—Re Mom- 
BROQUETTE (NN. 8S.) (1928), 50 Can. Crim. 
Cas, 308,—CAN. 

sk. Injunction —~ Power of diatrict 
court.}—-RoBE vv. DILKE VILLAGE, 
ge 1p. L. R. 190; (1926) 1 
WV. WwW. R. 85; 20 Sask, L. Tt. 2509.— 








sl. Action Sor rescission—Agreement 
for sale of land~~Cannot be entertained 


Add. Annotation :—-Refd. Owl Mill Co. (1920) 
v. Croft, Elliott v. Duchess Mill (1926), 05 


Where an issue arises upon the 
proceedings before the Court the jurisdiction 
of the Court to dispose of that issue can only 
be ousted by plain words (L[AMILTON, J.).—- 
A.-G. v. Boprn, [1912] 1 K. B. 539; 81 L. J. 


Whitney v. 
(1925), 42 T. L. R. 583 
A.-G. of Irish Free State (1927), 96 L. J. P. C. 


Add. Annotation :~-Refd. Musical Performers’ 
Ltd. Vv. 


me ee rma ee ee oo ee ne ED eR nn ee 


| 
| 
| 
! 


, Refd. Re Key- 


Vol. XVI.—Courts. Cases 66-~172. 


485. 


national Pictures, Ltd. (1980), 46 T. L. R. 


Add. Annotations :—Apld. Hallen v. Spaeth, 


Consd. Caven v. Canadian 


Pacific Ry. (1925), 1838 L. T. 774. Apld. 


Cayzer, Irvine v. Board of Trade, [1927] 


707. 


Fast, 
(1930), 46 
170. 


Griffiths, 
I. KR. 
Wirg v. 


v. 


172. 


Kritish Inter- 797. 

b county = court.)}—RICHAKDS i”. 
Trower (1914), 28 W. L. R. 553; 18 
TD. RR. 508: 6 WL. W. RR. 31235 24 
Mon. 2. I. 473.—-CAN. 


em, “vtiun for specific performance —- 
Agreement for pgule of land—Cannot 
be enterlaincd by district court.)—- 
BYERS v. Srnansweon, [1921] 2 W. W. Mt. 
71; 14 Sask. L. R. 195.—CAN. 

sn. Applicution under WVerndlors & 
Purchasers Act--Cannoat be entertained 
by local judge.|—-Re Luvy & JAcous, 


W997) 4 D>. LL. R. 937; OL 0. GL. i. 
290 -—CAN. 
sp. FPetilion fur amendment of 


registered plun of land—~Under Registry 
Acl, R, Ss O., 3897 (ce. 136)— UPrtsa- 
diclion of county court other than thal 
of county in which lund lay.jJ—Ke 
McDonaLp & LISTOWEL (1903), 24 
0.0.8: 6O.L. 0. 656; 20. W. It. 
300G0.—-CAN. 


st. Local mastere—Jurisdiction.|-— 
Lorca v. OLSON (Sask.), [1927] 3 
W. W. R. 780.—CAN. 


sw. ——— -~-~— To order tranafer of 
action.}-—BAMELIN 0. PruiLuirs (Sask.), 
{1927} 4 Db. LL. R. 11073; (1927) 3 
W. W. RR. 504.—CAN. 


sx. Artion for breach of vontract— 
Neglect in using horse.}—A plaint in a 
division ct. charging that deft. hired 
of plitf. u horse, etec., to go from A. to 
B. & back, & ugreed to take good care 
of the same as baflee, with an aver- 
ment tbat deft. so carelessly, etc., 
drove valid horse, etc., that the horse 
was killed, cte., faa plaint in controct 
& not iu tort, & therefore within the 
jurisdiction. Re KumMBurk v. WILSON 
(1869), 5 P. R. 38.—CAN. 

By. .}—Plitf, sued fn a 
division ct. for $90 as the value of hia 
horse employed by deft., the Injury 
complained of being that deft. allowed 
the ores tn be worked after he took 





+. 


, ic 4 th was occasioned : 
mae ure pen | Held: there bad not been any waiver 


— Held: this was an action for breach 
of contract in not taking proper care 
of the horse, & that the division ct. had 


q 


(1927), 96 L. J. K. B. 1088; 
Iron Trades Employers’ Assocn. (1928), 21 
B. W. C. C. 316; Hyman ». Hyman, Hughes 


affg. S. C. sub nom. } 
ATLANTIC SHIPPING & TRADING Co, (1921), 
37 rT, 1 R, 417, C. A. 


Add. Annotations :—As to (1) Consd. Tord v. 
Compagnie Furness (France), [1922] 2 K. B. 
Refd. Pinnock v. Lewis & Peat, [1923} 
1 K. B. 690. 
{1927} 1 K. B. 743; 
Shipping Co, (Inc.) v. Lfatton & Cookson, 
Lid. (Liverpool) (1929), 143 1. T. 296. 


Add. Annotations >—Refd. St. Magnus Puaro- 
chial Church Council, etc. v. Wondon Dioceso 
Chancellor, (1928) P. 38 ; 
tische TLlochseefischerei Gemeinnititzize Gesell- 
schaft (1925), 138 L. 'T. 488; Mansfield ». 
Robinson, [1928] 2 K. B. 353. 


Add. Annotation :---Refd. Duff Development 
Co. v, Kelantan Government, [1924] A. CG. 


| 
| 
| 


' PETUAL TRUSTKE Co., Lp. 


1K. B.269. Refd. Board of Trade v. Cayzer, 
Irvine, [1927} A. C. 610; Gowar v. Hales 


Wales ». 


Sturley v. Powell, 


149. 
[1923] A. C. 684. 
Moxon (1773), 2 Wm. Bl. | 
95 E.R. 1157. | 
vw. Tlughes, [1929] P. 1; 
[1930] 1 K. B. 677. 
150. 


Add. Citations :—15 Asp M. lL. C. 566; 


Drervrus & Co. v. 


As to (2) Refd. Reed v. Page & 
Cosmopolitan 


Hunter v. Stad- 


Jurisdiction. —O' BREN v. IRVING (1878), 
7B. RR. 308.—-CAN. 
sz. Right lo order writ or process out- 
side jurisdiction.}--Sivee the passing 
of Judisature Act, 1909, undor County 
Act, 1! Geo. 5, 1921 (N. B.), ec. 3, 
8 71, & county et. Judgo can order a 
writ or process outside the jurisdiction. 
-- SMITH DP. GORDON (1927), 43 .N,. B. kt. 
316.—~—-CAN. 


PART IV. SECT. 9. SUB-SECT. 1. 


1387 x, —--—.J—Tho Minister of 
Pensions & Natlonal Hoalth, under 
sect. 30 (8) of 18-19 Ceo. 5, c. 4%, 
referred to this ct. a Waputo as to the 
jJurisdictlon of the Appeal Board to 
rouder @ certaln Judgment :-- eld 
the jurisdiction of a et. of record, when 
it has once obtained, caunot be ousted 
by any forced Interpretation, & the 
jurisdiction of this ct. to procced with 
the present reference was not taken 
away by 24) 2! Geo. 5, @. S4.— ite 
Saircn, (1931) lex. C. RR. 12.---CAN, 


PART IV. SECT. 10, SUB-SECT. 1.--A. 


163 xv, ---—- —---- .J-—The consent, or 
roquext, of the parties concerned does 
not ompawer the Supreme Ct. {n ita 
equitable jurisdiction to vatertati a sult 
involving the determination of purely 
legal cJaime.— PRESCOTT, Crp. « PRR 

(1928), 28 
S.WLN.S.W. 3243; 45 NLS. WLW, 
&0,—-AUS. 


PART IV. SECT. 10, SUB-SECT. 1.-—-B. 


sa. Effect of acquiearence— Accused 
preaent bul not professionally represented 
—Objections by Judge.jJ— At the hearing 
of a suminons charging an offence 
under Customs Acts, deft. was present, 
but was not profeseionally represented, 
No preliminary objections to the juria- 
diction of the dfatrict Justice were made 
by her, but certain objectious were 
made by the district Justice Limself :-—~ 


ot such objection by deft.—A.-G. vw, 
HEALY, {1928] I. RN. 460.— IR. 


Cases 185—342. ie aie AND hie — SUPPLEMENT. 


[1925] 1K. B. 573. tische Hochseefischerei Gesellschaft, [1925] 


185. Add. ried >—Folid. Pringle v. Hales, | 199. Add. Annotation :—Refd. Hunter v. Stad- 
2K. B. 493. 


ONE A eee aD Ce Serge 


Part VI—Right of Public to Admission. 


260a. ---—-— -}-~-HEARTS OF OAK ASSURANCE Co., (1927), 97 L. J. P. 104; sub nom. Re C. D.’s 
Lirp. v. A.-G., No. 285a, post. PETITION, 138 L. T. 208; sub nom. GREENWAY 
278. Add. Annotations :-—-Folld. Re A. B.’s Petn. v. A.-G., 44 T. L. R. 124; 71 Sol. Jo. 882. 


(1927), 97 L. J. P. 104. Consd. Greenway v. ; 2985a. To inquiry under Industrial Assurance Act, 
A.-G. (1927), 44 T. L. R. 124; Hearts of Oak 1928 (c. 8), 8. 17.]—(1) Held: an inspection 


Assurance Co, v. A.-G. (1931), 47 T. L. RB. under above sect. may at the discretion of the 
579. Commissioner, be held either in public or in 
277a. —-—-.]—In cross suits for divorce the case private, or partly in public & partly in 
for the wife having been opened in public private. 
& the wife on being called as a witness (2) A judge of a ct. of justice in England 
finding it almost impossible to give a (save in a few exceptional cases) has no 
evidence by reason of the presence of peop! discretion whether he will sit in private or 
in ct., the President directed this part of in public (LAWRENCE, L.J. ar errr OF 
case to be heard in camerd. ds rpll pockhcped . Oak ASSURANCE Co., Lirp. v. A.-G., [1981] 
v. MoosBRUGGER, MOOSBRUGGER v. Moos- 2 Ch. 870; 100 L. J. Ch. 340; 145 L. T. 662 ; 
BEUGGER & MARTIN (1913), 20 T. L. R. 47 T. L. R. 579; 75 Sol. Jo. 615, C. A 
658. _|289a, ——— Includes justices hearing ex pate 
280a. In proceedings under Legitimacy Act, 1926 application for summons.]—K BER v. PRESS 
c.60).]—A petition filed under the above Assoon., [1893] 1 Q. B. 65; 62 L. J. Q. B. 
Act for the legitimation of a person who was 152 ; 67 L. T. 615: ; 57 J. P. 247; 41 W. R. 
born illegitimate, but whose parents were 17; 9 T. L. R. 6; 37 Sol. Jo. 8's 4 BR. 95, 
married subsequently to his birth, is not c A. | 
a proceeding which entitles petitioner to u -,Conad. Hearts GP Oak Assurance Co. aed. 
hearing in camerd.—Re A. B.’s PETITION Angst) 47 T. LR. 578 


Part Vil.—Classification of Courts. 


292. Add. Annotation :—Consd. KR. v. Central | 302a. Justices.}—ANON. (1523), Y. B. 14 Hen. 8, 
Criminal Court JJ., Bz p. L. C. C., [1926] fo. 16, pl. 3. 


2K. LB. 43. Annotations :—Refd. Nector v. Gennet (1596), Cro. Elis. 466 : 
298. Add. Annotation :—Consd. R. v. Central | Marshalsea Cave (1613), 10 Oo. Rep. 6&b; Butt v. Conant 


Criminal Court JJ., Ex p. L. ©. 0., [1925] 2 | {1820),,1 Brod. & Bing. 548; Howard v. Gossett (1845), 


Part IX.—Court of Lord High Steward. 


$20. After this case for ‘ See, also, PARLIAMENT,’’ read “‘ See, also, CRIMINAL Law, Vol. XIV., pp. 125, 
126, Nos. 965-985.”’ 


Part X.—The Judicial Committee of the Privy Council. 


$29. Add. Annotation :--Refd. R. v. North, Ez p. | 341. Add. Annotation :—Refd. Campbell v. Pollak, 
Oakey (1926), 43 T. L. R. 60. {1927} A. C. 732. 

889. Add. Annolation:—Apprvd. Campbell v. | 342. Add. Eanes -—-Consd. Campbell v. Pollak, 
Pollak, [1927] A. CO. 782. {1927] A. O. 732. 


New KS ee PART VI. Local court continued under Local 
PART IV. SECT. 12. ai trind Courts Act, 1926.)—The local ct. con 








sb. Cluim reduced belaw amount ¢con- 259 i. General rule. |--A tinued by Local Cts. Act, 1926, s. 6, 
ferring jurisdiction—Claim dismissed.} | Must be conducted in an open ct. except ia the ot. of wacord: not the ofiGersias 
-—In an‘action by pltf., a seaman, to | Where ete juice center occurea'<. r- | instrumentalities by whom the juris- 
recover @ balance of wages all to bp Pips ied bea pecs oer tage 30 | diction woe formerly exercised.— 
be due to him, the ovidence showed | Qearek-— 0, wn. et a METROPO AHATTOURA BOARD 
that with respect to two months’ 84. AUS. w ScHOLE, [1927] S A. S. R, 444.—AUS. 
w part of the time claimed for, pa 


pl had recelved an amount which Pp UB-SECT. 1 
below the jurisdiction ART VII. SECT. 8, SUB- «1, 
ate ced seep or to the balance of the sd. Board of Valuation & Revision 321 i. Status of Judicial Commtitee— . 
time claimed for, pitf. had forfeited bis | —Under Winnipeg Charter, 8.341. ng Advisers of Crown. }—The Judicial Com- 
claim to wages by desertion :—Held: | Re WINNIPEG OnARTER, ne wore mee sit in the capacity of judges; 


PART X. SECT. 1. 


ltf.’s claim be disn uisued with costs.— {| MUNITY oF SISTERS Ng ee ls acted on by the Sovereign 
r : Nawes or Jesus & (hoa : in aa vy Council, so that proceed- 
20 GAN, veo 1938), "60 Nena W..W.R. 358; 68 D. L. R. Mane, [108 ings before the Committee are in sub- 


3 8 


544. Add. Annotation :—-Refd. Campbell v. Pollak 


(1927), 06 L. J. K. B. 1093. 


345. Add. Annotation :—Refd. Campbell v. Pollak, 


[1927] A, O. 732. 


848a. Interlocutory order.]—As a general rule an 
interlocutory order is not a suitable subject 
for review by the Judicial Committee.— 


BEvoy KRISHNA MUKHERJIR »v. 


SATISH 


CHANDRA Girt (1927), 55 L. R. Ind. App. 131. 
350. Add. Annotation :—Refd. Ware v. Whitlock, 


[1923] 2 K. B. 418. 


352a. Affidavit of service of notice of intended 
application—Necessity for lodging—~-Judicial 


Committee Rules, 1925, 


Yr. 


4.J—-PRACTICE 


Norr, [1925] W. N. 164, P. C. 
878. Add. Citations :—sub nom. Ex p. KENSING- 
TON, 15 Moo. P. ©. C. 209; 15 B. R. 473. 
388a. —-—- —-—— When further securlty ordered.] — 


CORPORATION AGENCIES, 


Lrp.  v, 


Homer 


BANK OF CANADA, [1926] W. N. 58, P. C. 


408a. ——.]—In a suit claiming propert 


by 


ens ee es Ra ee Re i A, et ee Se 


adoption, one of defts. denied the alleged 
adoption & claimed widow’s maintenance. 
The first ct. found for the alleged adoption 
but decreed maintenance at a sum less than 
that claim?:d. The appellate ct. varied the 
decree by increasing the amount of mainto- 
nance, & rfused leave to appeal :—Held: 
special leave to appeal should be granted 


ne ee ee 


‘upon the record ; 


Vol. XVI.—Oourts. Cases 844—508a. 


because unnecessary documents have been 
printed in India they should be included in 
the books for the Judicial Committee. It is 
the duty of the solr. in England to make a 
selection of the necessary documents, the 
other papers being ready in case they are 
required. In cases of doubt, the solr. should 
take counsel’s advice, for which purpose, on 
oe being made, a fee will be allowed. 
—SoONATON PAL v. GaLaraun (1927), 54 
L. R. Ind. App. 118; 48 T. L. R. 224, P. C. 


458a, —-— —— Of some respondents—Practice 


where parties numerous.}|—In an appeal in 
which there were very numerous resps. whose 
interests were not conflicting, delay in the 
hearing having been caused by the death of 
some of them & the consequent substitution 
& revivor proceedings in compliance with the 
rules, & further similar delay being appre- 
hended from that cause, the Judicial Com- 
mittee ordered & directed (1) that the appeal 
be set down that day against such of reaps. 
as had appeared or had been served with 
notice of any Order in Council bringing them 
& (2) all questions how 
any other resps. should be procceded against 
should stand for determination if nocessary 
at the hearing of the appeal.—-Zautp HUSAIN 
» MOHAMMAD IJsMAIL (1929), 67 L. It. Ind. 
App. 94, P. C. 


limited to the question of the maintenance 
allowance. —- ANNAPURNABAI 
(1924), L. R. 61 Ind. App. 319, P. C. 

427a. ——- Immaterial documents—-Inclusion dis- 
approved.|—-Documents not material to an 
appeal should not be included in the record. 
If one party wishes a document to be included, 
but the other party considers it unnecessary, 
the matter should be referred ix. the High Ct. 

It does not tuoflow that 


ne RE Re pene AR eG ES rE Artemio ah wat 


or its registrar. 


eT ees ee eet mete es Pe et = mee at le ATE ee ee ash TE Lema cine amd 


stance strictly judicial, The Judicial 
Comniittee is not an Kuegiish body tn 
any exclusive scnse; it is not a body 
with any location. The Sovercigu is 
everywhere throughout the Empire in 
the coutemplation of the law. He way 
aa wel! sit lo Jdublin, or at. Ottawa or 
in South Africa, or in Australia, or in 
India, as in London, & it is only for 
convenience & because the members of 
the Privy Counci] are conveniently in 
London that the Judictal Coimtuittee 
da sit there.—Huut v. MSKENNA, 
“ PREEMAN’S JOURNAL" v. FERN- 
sTROoM & TRAESLIBERI, [1926] [. R. 
4062.~-IR. 


PART X. SECT. 2, SUB-SECT. 8. 


348 li. ——-.}-A question of pro- 
cedure is not one upon which an appeal 
to the Privy Council will be enter- 
tained.—A.-G. FOR ONTARIO v. DALY, 
(1924) A. C. 1011; 94L.J. P.C.21; 132 
L. T. 210; 40 T. L. HR. 814.— CAN. 


sf. Maintenance granted to wife—Nov 
miscarriage in method of computing. }— 
The Judicial Committee is extre:mely 
reluctant to interfere with the amount 
of a decree for maintenance unless there 
bas been some miscarriage in the way 
the amount has been arrived at.— 
EKRADESHWARI BAHUASIN v. HOME- 
SHWAR SINGH (1929), 56 L. R. Ind. 
App. 182.—IND. 


PART X. SECT. 3, SUB-SECT. 1.— 


Cc). 
. Time in prosecuting 
application for review-—Addition bo 
escribed .J— Applt. allowed 
to add the time occupfed by the 
good faith of an applica- 


rosecution in 
tion for review to the poe prescribed 
for presenting a petition for leave to 


v. RUPRAO 


TREAL 


P.C. 


a 





appeal.-- Naiman RustomJs1 Myra 
v. HASHAM i4MAYAL VALAD HAJI 
KHAMIBA (1924), 1. L. R. 49 Bom. 149. 


PART X. SECT. 8, SUB-SECT. 1.-—-B, 


8741 fii, ——.]}—An order direating 
& uew trial is not a final Judgment or 
order within Order in Connueil of 
Jun. 10, 1910, 2 8, & there iy conse- 
quently vo jurisdiction te grant leave 
to uvce therefrom to the Privy 
Council-—Brack & Writ Cans, LTD. 
ae [1928] N. Z GL. Wt. G13. 


sh. Potxné settled by dk darde decision. | 
—Where their Lordabips of the Privy 
Counc) have aie fl laid down the law 
which Is applicable toa particular set of 
facts, leave to appeal to His Majesty 
in Council under such clireurstances 
would be refused.~-MauUNG SAWE AN 
vr. Ma THE Nee (1929), 1. L. KR. 7 Ran, 
271.---IND. 

sj. 4ypeal from refusal to grant habeas 
rorpus— Period of detention expiring 
before appeal can be heard.}—Tho ot. 
will not grant leave to appeal to the 
Privy Counc from a decision refubing 


a writ of h where the 
period of detention wil) have expired 
before the appeal can be heard the 


matter is not of general or public 
jmportance.---HAZLETT vy. BUTTIMOKE 
(Nou. 24; (1931] N. An L. R. 32.—-N.Z, 


PART x. SECT. 3, SUB-SECT. 1.—C. 

379 iia. ———- ——~. }-- BATTLE CREEK 
TOASTED CoRN FLAKE Co. v. KELLOGG 
ToasTrel Conn Fianyw Co., [1924] 2 
D. L. R. 1238; 54 0. L. R. 629 
CAN. 

389 iia. ee —~-—,]——The ot. 
can, under Civil Procedure Code (Act V. 


9 
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a 
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| 
| 
| 
| 
| 
| 
| 
| 


483a. Form of case---Necessity for signature of 

one of counsel appearing at hearing. ]}—Mon- 
LIGHT, 
MONTREAL (Ciry) (1924), 68 Sol. Jo. 419, 


}igzar & PowErR Co. v. 


486. Add. Annotations :--.-Consd. Hoystead v. Taxa- 
tion Conmie., [19263 
Weatherill, [1929] 2 Ch. 213. 

508a. —-—.]---Parsotim v. Lan Morar (1931), 58 
I. R. Ind. App. 244, P.-C. 


A. ©. 155; Green v. 
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of 1908), 1904, Ord. 45, r. 17, read with 
Privy Council Rulog, 1920, rn. 9, enlarge 
the time for furnishing security & 
making the deposit, beyond the period 
reveribed by Ord, 45, 0. 7.-—-NILKANTIL 
JAIMVANT NATU v. Suit SATCHIDANAND 
ViovyA NARSINITA BHARATI (1927), 
ILL. &. 61 Bom. 430.—IND, 


890i, --—--- Form of security. }---An 
order to furnish seourity for costs of 
ros}. in an appeal to the Privy Council 
in a forin other than cash or Govt, 
Bonds can be made only at the time 
of granting the certificate & not after- 
Wards. ARUNACHALA NAIDU ¥. HALA- 
KRISHNA & Co. (1924), J. Li. Ke 48 Mad. 
5§9.-- IND. 


PART X. SECT. 3, SUB-SECT. 5. 


447i, When allnved—-Sutts involving 
same question.) --Actions brought by 
pitt. against thre cos. were based on 
sHparate contracts, poly sitnilar 
iu form. On au appeal to the Privy 
Council, application was made to the 
Ct. of Appeal (B.C.) to cansolidate the 
appeals. Application 
HEMBLRYCK vt. New WrerMineTeER 
CONSTRUCTION & ENGINEERING Co. 
(No. 2) (1929), 29 Bb. C. R. 60.—CAN. 


PART %. SECT, 3, SUB-SECT. 9.—A. 


487 iv. -}+-The operation of a 
Judgment restraining defta. from selling 
certain goods under certain trade 
names is not atayod pending an appeal 
of defts., to the Privy Counoll, although 
under Privy Council Appeals Act, 1914, 


refused.-—-VAN 





ex. 3, 4, upon the  pertoct. of 
security b defts., execution eh: be 
stayed in the original cause.—Ba 


CREEK TOASTED CORN FLAKE (Co. v, 
KELLOGG ToastEn CORN FLARE Co. 
(1924), 55 oO. L. R. 127.——CAN. 


Cases 518a—6lla. 


513a. Official translation.J—The practice of the 


535a. 


546a. 


555. Add. Annotation : — Consd. 


578a. 


Judicial Committee is to accept an official 
translation.—RAJENDRA PRASAD Bosr uv. 
GOPAL PrasaD SEN, (1930), 67 L. R. Ind. 
App. 296, P. C. 


-}—It is no part of the functions of 
the Judicial Committee, generally speaking, 
to interpret an Order in Council unless it be 
brought before them in the ordinary way of 
appeal. In the present case, however, in 





Ot. to assess damages & that ct. had ad- 
journed an appeal in order that the parties 
might apply to the Board to ascertain the 
intention & effect of the Order made, their 
Lordships entertained a petition by resp. 
with that object, though upon the facts the 
declaration prayed for was refused with 
costs.—ILURNANDRAI FULCHAND v. PRAGDAS 
BUDHSEN, Ex p. PRAGDAS BUDHSEN (1924), 
L. R. 52 Ind. App. 118. 


-}—It is only in very ex- 
ceptional circumstances that an issue dropped 
in the intermediate ct. of appeal can_be 
revived upon appeal to the Privy Council.— 
AHIAMATH v. SARIFFA Umma, [1931] A. C. 
799; 1007.5. P.C.211; 145 L. T. 650, P.C. 











Chesebrough 
Manufacturing Co., Consolidated v. Kudhoos 
(1929), 47 R. P. C. 25. 


———.] — Applt. obtained leave to 
appeal conditionally upon entering into a 
bond, & the native agen: of applt., who had 
conducted the litigation, executed a bond on 
his behalf in the presence of the chief registrar 
of the ct., who accepted it without objection. 
Upon the appeal coming on for hearing, the 
appellate ct. dismissed it, upon a preliminary 
objection that the authority of the agent to 
execute the bond should have been strictly 
proved. Under the rules of the ct. there was 
power to make any order which was con- 
sidered necessary for doing justice :—Held : 
there had been a failure to do justice between 





be heard, the appellate ct. giving an oppor- 


which a suit had been remitted to the High 


585a. ———.]— A Chinese resident 


589a. 


Eneuse AND Empire Digest SuPPLEMENT. 


deemed necessary in the circumstances.— 
Koso Pon v. ATTA FUA, [1927] A. 0. 693; 96 
L. J. P. O. 121; 137 L. T. 706, P. C. 

in Penang 
executed a deed settling a fund upon his 
‘‘gons & grandsons ’’ equally. Applt. having 
claimed that his father, T., was oa ‘‘ son ”’ of 
the settlor entitled to share in the gift, an 
inquiry whether T. was legitimate, as being 
a son by a “ t’sip,’’ or secondary wife, was 
remitted for rehcaring, applt. not having had 
an opportunity of adducing certain evidence 
upon which he relied, & because the view of 
the lower ct. that a Christian woman could 
not be a ‘‘t’sip’”’ required reconsideration, 
seeing that no ceremony was needed to con- 
stitute that status. Further consideration 
was also needed of the possible jural con- 
ceptions: (a) that a child might be legitimate, | 
although its parents were not, & could not be, 
legitimately married; & (b) that a father 
might legitimatise his natural child by a 
mother free to contract a legitimate union.— 
Knoo Hoot LEona v. KHOOo HEAN Kwer, 


[1926] A. C. 529; 95 L. J. P. CG. 943; 185 
J.. T. 170, P. C. 
592a. ——— ——-.|—-CHEESEBROUGII MANUFACTUR- 


ING Co. v. KupHOOS (1929), 46 T. L. R. 95; 
47 R. P. C. 25, P. C. 


-}--Where, on an _ application 
made ex parte, special leave to appeal had 
been granted on the ground that there was 
a right of appeal under Code of Civil Pro- 
cedure, 1908, s. 110, but it appeared at the 
hearing that applts. had not that right, the 
Board dismissed the appeal as incompetent, 
resps. having given due notice of the objec- 
tion.—_MUKHLAL SINGH v. KisHuNI SINGH 
(1980), 57 1. R. Ind. App. 279, P. C. 


2 eee ate 





609. Add. Citation :-—-128 L. T. 10. 
611a. Matter of terms.J]—In default of evidence 


the Judicial Committce will accept the 
decision of the local ct. as to what terms are 
proper in a particular case, that ct. being 
better informed onthe subject than the Board 
can be.—SuUNDER MULL »v. SATyA KINDER 


the parties, & the case should be remitted to | 


PART X. SECT. 3, SUB-SECT. 10.--B. 


sk. Documents not produced at 
triedj—The Judicial Committee has 
unrestricted power to admit documents 
where sufficient ground is shown for 
tholr not. baving been produced at the 
initial etage of the lithvation.—INDRA- 
JIT PRATAP SANT. AMAR SINGH (1929), 
L. R. 50 Ind. App. 183.---IND,. 


PART X. taeda - oe 10.—. 
, e« (&), , 


524 i. 7'o asscss damages—Remunecra- 
tion of agenf—Quanium  meruit.j}— 
LEVESQUE v. TRUCHON, [1930] 1 
D. L. R. 705, P. C.—CAN. 


529 §. 7'o order new trial.]--Where the 
trial judge after reserving judgment 
decided the case iu deft.’s favour on 
an issue or plea that had not, through- 
out tho procecdings, been raised or 
tried, & on appeal the Ct. f Appeal 
amended the record in favour of defts. 
& dismissed plttf.’s appeal on the point 
discovered by the trial judge, but no 
appara had been given pltfs. of 
dealing with the matters involved on 
the new basis which the amendment 
established, the Judicial Committee 
ordered a new trial.—LuiGI AMBROSINI, 
Lirp. v. BARKARE 
W. W. R. 63.—CAN 


tunity to prove the authority, if that was 
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TINKO, {1930] 1] | 


ee 


et ee re ett ee nes 


PART X. ada 3, SUB-SECT. 10.— | 





536 v. jJ—The Privy Council 
will only doal with the original issues 
raied at the trial, & cannot consider 
new plendings & the issues raised 
therein.— BROWN t. Moors, [1924] 2 
D. L. Kt. 545 3 affa.,. 69 dD. lL. Rr. ; 
55 N. S. R. 460.-—CAN. 


586 vi. .}--A new contention, 
which involves an amendment of the 
plaint, cannot be = entertained. —- 
GAJADHAR MAHTON v. AMBIKA PRARAD 
ao (1925), 1. L. R. 47 AN. 4359.---- 


? 





536 vil. -)}—The Privy Council 
declined to entertain an argument 
which had not been pees to, of 
sifted by, the ots. in India, especially 
as the subject to be desided concerned 
the diversified & complicated law of 
India ae to tenure of land.—SECRETARY 
or STATE FOR INDIA IN COUNCIL Vv. 
Rasa JYOTI PRasnap SINGH (1926), 53 
le &R. Ind. App. 100.—IND. 


686 vili, ———.]—Where a question 
whether minor members of a family 
were bound by a decree in a former suit 
brought by the managing member, has 
been abandoned in the High Ct., it 
cannot be raised before the Judicial 
Committee, as the question is one of 
mixed taw & fact.—-LINGANGOWDA v. 


10 





SAHANA (1927), 55 L. R. Ind. App. 85. 








Rat re memati 


BASANGOWDA (1927), 54 L. R. Ind. 
App. 122.—- IND. 


(G). . 
sm. dffect of order—Case remitted ‘' to 
the jury ’’ for assessment of dumayes— 
Not order for assessment by original 
jury.}—Lew uv. Wina Lg, [1926] 1 
D. L. R. 678: 37 B.C. R 81.—CAN. 


PART X. coat 3, SUB-SECT. 10.— 
- (a). 

607 i. Alatler of discrction— LE xcerciaecd 
by Indian courts.}—The Judicial Com- 
mittee is extremely reluctant to inter- 
fere with the amount of a decree for 
inaintenance unless there has been 
some iniscarriage in the way the amouut 
has been arrived at.— WAKRADESHW ARI 
BAaHUASIN v. HOMESTIWAR SINGH (1929), 
56 L. Rt. Ind. App. 182.—IND. 


PART X, SECT. 8, SUB-SECT. 10.— 


sn. dmount of maintenance.)|—The 
Judicial Committee is extremcly re- 
luctant to interfere with the amount 
of a decree for maintenance unless 
there has been some miscarriage in the 
way the amount has been arrived at.~— 
EKRADESHWARI BAHNASIN vw. HOME- 
eau ao (1929), 1. L. R. 8 Pat, 


6538. 


Add. Annotation :——Refd. Robins v. Nationa] 
Trust Co., [1927] A. O. 515. 


653a. —_— Applicable to appeals from every court 
in Empire.]—Rogins v. NATIONAL TRusT Co., 


[1927] A. O. 515; 96 L. J. P. O. 84; 1387 
“ a 1; 43 T. L. R. 243; 71 Sol. Jo. 158, | 


Annotation :—Consd. Pope Appliance Corpn. v. Spanish 
Pulp & Paper Mills, [1929] A. C. 268, panish River 


653b. 


668a. 


676. Add. Annotaiion :—Refd. Robins v. National 





.}—Held: it would be a procedure 
contrary to the practice of the Privy Council 
to permit an appeal to succeed where a find- 
ing dependent upon a definite fact was agreed 
to by a Ct. of Appeal, & applt.'s claim could: 
be defeated on other grounds. The appeal 
was dismissed with costs.—Gnroat v. Hypro- 
Etectric PowrkrR CoMMISSION oF ONTAIIO 
(1929), 47 R. P.C. 1. P.C. 


Separation of joint Hindu family. ]}—Whethera 
member of a joint Hindu family has affected a 
separation is a question of fact, & the Judicial 
Committee will not interfere with concurrent 
findings that he has so separated where they 
are supported by evidence.—BatL KRISHNA 
ue ers KRISHNA (1931), 58 L. RR. Ind. App. 
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Trust Co., [i027] A. C. 615. 





685a. 


690a. Add. Annotation :—Consd. tc 


Vol. XVI.—Courts. Cases 658—827. 


e«}+—-The Judicial Committee of the 
Privy Council has jurisdiction to recommend 
the alteration of a former Order in Council 
om the ground that, by inadvertence, it did 
not give effect to the intention of the Board 
as expressed in their judgment. —— Rat 
JATINDRA NatTH CHOWDHURY v. Upay 
KuMmMAR Das (1931), 47 T. L. R. 274; 58 
L. I. Ind. App. 141, P. C. 








690. Add. Annotation :—Consd. Fe Transferred 


Civil Servants (Ireland) Compensation, [1929] 
A. C. 242. 


Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A.C, 242. 


.]—There is no inheront incompetency 
in the Judicial Committee of the Privy 
Council to order the rehearing of a case which 
has already been decided by the Judicial 
Committec, even where a question of a right 
of property has been involved, but such an 
indulgence will only be granted in very ex- 
ceptional circumstances.—He TRANSFERRED 
CIVIL SERVANTS (IRELAND) COMPENSATION, 
[1029] A. ©. 2425; aub nom. Re IRisn Civin 
SERVANTS, 0S T.. JF. P.O. 305 140 Le. T. 254 ; 
sub nom. Re Anriciuy X. OF ARTICLES OF 
AGREEMENT FOR TREATY BETWEEN GREAT 
Brrrain & Trenany, 46 T. L. R57, P.C,. 





Part Xl—The Supreme Court of Judicature. 


790. A di. 
809. Add. 


786. Add. Annotation :-~Refd. Lowe v, Bentley 


(1928), 44 T. L. RR. 88s, 


789. Add. Annotation :— Refd. Harle v. Hemsworth 


R. D.C. (1928), 140 L. T. 69. 
Annotation :~--Refd. 
[1926] P. 185. 

Annotation. : --- Refd. 
Tabrum (1923), 129 L, ‘T. 24. 


The Fagernes, 


Rackham — wv, 


685. Add Annotation :—Gencrally, Consd. Re'Trans- | 
ferred Civil Servants (Ireland) Compensation, | 
[1929] A. C. 242. 

775. In the cross-reference before iit. case for | 
‘“* Judicature Acts, 1873 (c. G6) ty 1002 | 
(c. 31) ” read ‘ Judicature (Consoijaation) | 
Act, 1925 (c. 49).” 

7719. Add. Annotation :—Apld. Horrell v. St. Johan 
of Gletso, [1928] 2 K. B. C16. 

781. Add. Annotation :—Refd. Ideal Films. v. | 
Richards, [1927] 1 K. B. 374. 

784. 


». Pollak, [1927] A. C. 732. 
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PART X. SECT. 3, SUB-SECT. 10.— 
D. (b) ii. 








650 vi. —-—.};~Where all the cis. | 


bciow have concurred in the findings 
of tact, the Judicial Comunittee will 


ordinarily accept them & not review | 


them.—-LaAING ev. TORONTO GENERAL 
bratty Corrn., (1924) 4D. . R. 1138. 

650 vii. —--—~.]|-—MONTREAL TRAN#- 
PORTATION Co., Lrp. v. R., (1926) 2 
D. 1. It. 862.—CAN. 

650 viii. —-——.]—When in a suit to 
set aside a sale for arrears of revenue 
both cts. in India have found that there 
were no arrears, the Judicial Committec, 
in accordance with its practice as to 


concurrent tindings, will not interfere, | 
although the findings depend upon the ; 


meaning & effect of somewhat obscure 
revenue records, & are based upon the 
view that the records show payments 


in advance.—NARENDRA NATH DUTTA | 


v. ABDUL Hakm™ (1928), 55 L. Kt. Ind. 
APp. 280.— IND. 

650 ix. ———.}-—-GROAT ¥. ONTARIO 
HyYpro-ELEcTRIC POWER COMMISSION, 


PART X. SECT. 3, SUB-SECT. 10.— 


680 i. Want o 


diction of Court of Appeal over costs. }— 


{ 
| 
| record when the appeal was heard & 
| 
{ 


| 
| 
| 
| Act, 1908.--SoHAN Bint v. BAlNATH 
| 
| 


oe 


ee ne eI spn Re ee eee 


| CLEAVE wo. MCDONALD, [1927] N. Z. 
L. Wt. 133.--N.Z. 


PART X. SECT. 3, SUB-SECT. 11. 


ti. -—-- Ayainst legal representulires 
af respondents, |--- Where same of resps, 
in the appeal before the Privy Council 
were dead, & their legal representa: 
' tative had not been brought on the 


judgment dehversd by the Privy 
Council:—Weld: the decree against 
them was not a nollity onder Justicial 
Committee Act, 1425, 8. 23.—RALYANI 
Pincal v. THIRUVENKADARBWAMI AY- 
YANOQAR (1924), [. LL. KR. 47 Mad. 618. 
—-IND. 


t if. ---—— Order directing restitution. }-~- 
Where an application ix made to obtain 
restitution as the necessary result of on 
order of His Majesty in Council, that 
application must be taken as one to 
‘* enforce ’ an order in Council & will 

i be governed by Art. 183, & not by the 
general Art. 181 of Indian Limitation 


Yas (1928), I. L. R. 50 All, 767.— IND. 


PART X. SECT. 38, SUB-SECT. 13.— 
A. (a) i. 


719 ii. — - Not apnearing nut lodging 
case.J—Resps., who did not appear, 


11 


| 
| 
| 
| 
| 
| 
| 
| 


Add. Annotation :—As to (1) Refd. Campbell | 827. ae oa :-~-Refd. Capron v. Capron, 
[1927] 1. 243. 


but had Jodged a cause, allowed costs 
up to the date of dolug s0.---GAJADIHA 
MANTON t& AMRIKA Prasabp ‘Twat 
(1925), J. J. 90.47 All 159. -- IND. 


PART XI. SECT, 2, SUB-SECT. 1. —- 
A. (a). 


sp. V0 hear actton.t--A judge of the 
High Ot. may direct the whole of a case 
whieh comes before hia for hoaring to 
be argued before the Fal) Ct.---STATE 
of New Sour WALKS ve. CoMMON- 
WEALTH (1926), 38 C. i. EK. 74.-—AUS, 


PART XI. SECT. 2, SUB-SECT. 3. 


at. To rescind natent—Allhough 
voidable or void at law. J—~—MARTIN v. 
KENNELVY (18680), 2 Gr. 80.—-CAN. 

aw. Zo try validity of will—Impoartant 
questions involved—-Tranafer of actimm 
from surrogate caurt.j--Where the 
validity of a will relating to both real 
& personal catate was in dispute, the 
rersunal property being worth, at 
east, £2,000, & it was aworn & not 
denied that the questions to be deter- 
mined were of such importance that 
ey could be more cffectually tried 
& disposed of In the ct. of chancery 
than in the surrogate ct. an order for 
removal was made.—Jte ECCLES (1265), 
1 Ch, Ch. 376.—CAN. 


Cases 881a—956b.  ENGLisH aND~Emerre Dicest SurPLEMENT. 


831ia. —— 





chambers summons into ct. under R. 8. C., 
Ord. 54, r. 22, & does not direct that it is 
be heard in ct. as chambers, the matter is in 
ct. for all purposes & is open to the press.— 
WTarnpDin & LANE v. CHILTERN (1927), 96 
L. J. K. B. 773; 43 T. L. R. 477; on appeal, 
[1928] 1 K. B. 668; 96 L. J. K. B. 1040; 138 
L. T. 14, C. A. 


J—HaRDIE & LANE v. CHILTERN; 
ante. 








"No. 881a, 


840a. To order amendments—Judge trying causes 


865. 


902. 


954. 


956a. Seg 


Sen ennahenaearmsninaheas santana 


PART XI. SECT. 2, SUB-SECT. 6.-—A. 


sy. Local maatere—Jurisdiction of.J— 
Local masters have no authority to sit 
on the final hearing & 
merits on applications to the summar 
jurisdiction of a judge of the EK. 


in short cause list.]}—Although it may be a 
condition precedent to the master’s power 
to order a cause to be tried in the short 
cause list, that the claim specially indorsed 
on the writ should be for a liquidated demand, 
yet when once he has made the order giving 
leave to defend, & has ordered the cause to 
be put in the short cause list, there is no 
restriction whatever on the powers of the 
judge to order such an amendment as he is 
authorised to make under the rules of ct. 
The judge trying causes in the short cause 
list has the full powers of amendment that 


are given to hiro by the rules of ct. as though | 


he were hearing the cause in the ordinary list. 
—THOMAS v. ALDERTON, Lrp., (1928] 1 K.-B. 
638; 971.3. K. B. 259; 138 L. T. 316, C. A. 


Add. Annotation :—Refd. Capron v. Capron, 
(1927] P. 243. 

Add. Annotation :—-Folld. Re Carroll (1930), 
47 T. Pe N. 20. 


-]—When a judge adjourns a _, 808a. 


915. 


919. 


944, 


——.]—The Ct. of Appeal has no 
original jurisdiction in habeas corpus, & where 
an appeal is brought from a refusal of a 
Div. Ct. to give leave to issue a writ of 
habeas corpus the fact that the matter of the 
appeal is habeas corpus will not prevent the 
Ct. of Appeal from making an order requiring 
security for the costs of the appeal to be 
given if applt. is an impecunious person.— 
Re CARROLL, [1931] 1 K. B. 104; 100 L. J. 
K. B. 62; 144 L. T. 154; 47 T. L. R. 20; 
74 Sol. Jo. 770, C. A. 

Add. Annotation :--Apld. Smith v. Tsakyris 
(1929), 167 L. T. Jo. 92. 

Add. Citation :—sub nom. R. v. ILLINGWORTH, 
32 W. R. 451. 





After this case add ‘ See, now, Judicature 


(Consolidation) Act, 1925 (c. 49), 3. 25.’’ 

Add. Annotations :—Refd. Davey v. Robinson, 
[1923] 1 K. B. 563; Shrager v. Dighton, 
[1924] 1 K. B. 274. | 


Sect. 5.—OFFICERS AND CENTRAL OFFICE 


(Vol. XVI., p. 189). 
Add the following case :-— 


949a. Officer-—Right to institute suit-—Personal 


interest.|—It is against public policy to 
allow an officer of the ct. to institute suits, in 
the conduct of which he may have a direct 
ersonal interest.—-HOSANNA ARATHOON 
ERAKOOSE v. SERLE (1844), 3 Moo. Ind. 
App. 329; 4 Moo. P.C.C.45&; 18 Ii. R. 523. 


Part XVl.—Consular Courts. 


Add. Annotations :—Refd. Rudd v. Rudd, 
(1924] P. 72; Bartlett v. Bartlett, [1925] 
A. C. 377. 





To make declaration as to validity 
of divorce—-Granted on grounds not authorised 
by English “edad ets 3 & his wife, applt., 
who were British subjects of the Jewish 
religion & resident in Egypt, were divorced 
by the Grand Wabbinat at Alexandria in 
accordance with the Jewish religion, but upon 
grounds which would not have supported a 
decree for divorce according to English law. 
Applt. brought an action against resp. in the 
Supreme Ct. for Egypt for a declaration that 
the divorce was effcctual to dissolve the 
marriage. The Order in Council of 1910, by 
which civil jurisidiction over British subjects 
was conferred, provided by art. 90 that “ in all 
matters relating to marriage, inheritance, or 
other questions involving religious law or 
custom the ct. shall, in the case of persons 
belonging to non-Ohristian communities, 
recognise & apply the religious law or custom 
of the persons concerned.” Art. 103 con- 
ferred ‘‘ all such jurisdiction in matrimonial 
causes, except the jurisdiction relative to 
dissolution or nullity or jactitation of mar- 
riage, as for the time being belongs to the 


adjudge the the K. 
i. 


ee em - ee 


ne 


| 





High Ct. in England ’’ :—Held: applt. was 
entitled to the declaratory decree which she 
sought.—Sasson v. Sasson, [1924] A. 0. 1007; 
94L.J.P.C.133 1382 L. T. 163, P. C. 


Annotation :-—Refd. Bartlett v. Bartlett, [1923] A. C. 377. 


956b. 





over exors., administrators & trustees, 
no matter how such applications may 
be commenced; nor have they juris- 
diction to refer such apy 
judge of B. OT 

master or local master in Saskatchewan 
ig to be distinguished from that of a 


12 


lications to & 








To try action for damages for 
breach of contract—-Breach in England.]— 
By the Ottoman Order, 1910, the jurisdiction 
of the Supreme Ct. thereby established 
extends, as regards Egypt, to, so far as 
material : “‘‘ (i) British subjects, as herein 
defined, within the limits of this Order. 
(ii) The property & all personal & proprietary 
rights & liabilities within the said limits of 
British subjects, whether the said subjects 
are within the said limits or not.’’ Rules of 
ct. made under the order contain a provision 
for substituted service, but none for service 
out of the jurisdiction. Applt., a British 
subject resident in England, contracted in 
England to buy from resp., who was resi- 
dent in Egypt, « concession granted by the 
Egyptian Govt. in connection with irriga- 
tion, & for the employment« of resp. in 
Egypt. Applt. repudiated the contracts by 
a cable despatched from England. Resp. 
issued a writ in the Supreme Ct. for Egypt 
claiming damages from applt. for breach of 


ey re momen 7 iene 2: ee er 





S mnaemanenesneiall 





e office of 8 | a local judge.—Lorcs v. OLSON (Saak.), 
| {1928}1 D. L. R. 365; (1927) 3 W. W. R. 
780.—CAN. 


Vol. XVL—Courts. Cases 956b—1198. 


‘ the contracts, & obtained an order for sub- : the Sublime Porte (Matrimonial Jurisdiction) 
stituted service in Egypt :—Held: the cable | a decree nisi for a divorce on the ground of her 
repudiating the contracts having been des- | husband's adultery. In consequence of the 
patched in England, the breach took place ratification of the Treaty of Lausanne tho 
there, & the Supreme Ct. had no jurisdiction - above ct. ceased to exist before the decree was 


in the case.—MARTIN v. Srout, [1925] A. C. 


made absolute :-—/leld: by virtue of the 
859; 94 L. J. P.C. 71; 182 L. T. 673; 41 


| combined effect of the above Act, art. 16 of 
T. L. R. 176, P. C. the Convention between Turkey & Great 
| Britain of the same date as the Treaty, & art. 
969a. ——— Transfer of jurisdiction—Effect of 2 of the Treaty of Peace (Turkey) Order, 
Treaty of Peace (Turkey) Act, 1924 (c. 7).]— | 1924, the Divorce Division of the High Ct. 
Petitioner, the wife of a British subject had jurisdiction to make the decree absolute. 
domiciled in Turkey, obtained in His Britannic —-S2aGEr v. SHaGER, (1925) P. 105; 94.1. P. 
Majesty’s Supreme Ct. for the Dominions of 66; 183 L. T. 319; 69 Sol. Jo. 724. 


Part XVII.——Forest Courts. 


974a, Court books—Duty of clerk to produce for inspection.]-—A.-G. v. BRown (1844), 2J7.. T. O. S. 
424; 83.2. 711. 


Part XX|I.—-Palatine Courts. 
1014a. ——--- --—-- ---—.]—D yk v,. STEPHENS (1885), 29 Sol. Jo. 682. 


re Te iar 


Part XXIIIl.-—Borough and Local Courts of Record. 


1024a. S. P. PENDRED v. CHAMBERS (1591), Cro. 
Eliz. 256; 78 EB. RR. 512. 
Annotation :-~Refd. Goodson ». Duffield (161%), Cre. Vie. 313. 


1053. To the reference before this case add 
©; Liverpool Corporation Act, 1921 (c.Ixxiv), 
ss. 224~-263.”’ 





Part XXV.—-Judicial Commissicners. 


1126. Add. Annotation :-—Refd. Salisbury & Fordingbridge District Drainage Board v. Southern 
— Yanning Co. (1920), Utd., [1927] 2 K. B. 966, 
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Cases 46a—323a. 


46a. 


166. 
240a. 


ENGLIsH AND Emprre Dicest SUPPLEMENT, 


CROWN PRACTICE. 


Part 1.—Proceedings on the Revenue Side of the King’s 
Bench Division. 


Ball to answer & pay penalties-—Liability of 
sureties.|—Where a pereey is proceeded 
against in the High by writ of capias, 
under Customs Ganeolidation Act, 1876 
(c. 36), s. 247, for the recovery of penalties 
for offences against the Customs Acts he 
shall be bound to answer & pay all the 
penalties sued for with two or more sureties 
who shall be jointly & severally sufficient 
for the amount of the bail indorsed on the 
ae ATTFIELD (1924), 93 L. J. K. B. 
1064. 


Add. Annotation :—Refd. ood Controller v 
Cork (1923), 180 L. T. 1. 


—— Bills of exchange—Transmitted from 


abroad by foreign agents.|—R. v. HunTER 


(1817), 4 Price, 258; 146 E. R. 457. 


246a. Rights of landlord—Not entitled to payment 
from sheriff of rent due before writ.|—R. v. 


246b. 


319. 


820. 


822. 


822a. 


PART 


dentor. 
§31.— 


PART 


sh. General issue ee Se 


De Caux (1815), 2 Price, 17; 146 E. R. 7. 


-—— Subsequent arrears of rent—Goods kept 


248a. 


locked up by sheriff for long time.]—The ct. 
refused to interfere, so far as to order the 
effects to be sold, & the rent in arrear to be 
paid out of the produce.—R. v. Hinw (1818), 
6 Price, 19; 146 E. R. 729. 

.]—R. v. BINGHAM (1831), 2 Cr. & J. 
1380; 2Tyr. 46; 1L. J. Ex. 62; 149 BE. R. 55. 








298a. Secret profits received by agent of Crown.|]— 


308. 
309. 


318. 


An English information will lie against a 
servant employed by the Crown in making 
confidential inquiries, in respect to secret 
profits alleged to have been made in the course 
of his employment.—A.-G. v. GODDARD (1929), 
98 L. J. K. B. 743; 45 T. L. R. 609; 73 
Sol. Jo. 514. 


Add. Annotation :—Apld. Chowood v. Lyall, 
[1929] 2 Ch. 406. 

Add. Annotation :—Refd. Robinson v. South 
Australia State (No. 2), [1931] A. C. 704. 
Add. Annotation :—Refd. Re Kent Coal Con- 
cessions, Burn v. The Co., [1923] W. N. 328, 


Part Il.—Petition of Right. 


Add. Annotation :—Refd. Constantinesco v. R 
(1927), 11 Tax Cas. 730. 


Add. Annotation :—Refd. 
11924] 1 K. B. 64. 


Add. Annotations :—Distd. Gilleghan 1. 
Minister of Health (1931), 47 T. i R. 439. 
Refd. Rowland v. Air Council] (1923), 39 
T. L. R. 228. 


-~—-— -——— Ministry of Health.]—-By 
Ministry of Health Act, 1919 (c. 21), s. 7 (1), 
“The Minister may sue & be sued by the 
name of the Minister of Health, & may 
for all purposes be described by that name ”’ : 
—Held: this provision does not cnable an 
action to be brought against the Minister for 
alleged breach of a contract made by the 


Badman - v, 





Minlater as a servant of the Crown, & the 


I. SECT. 4 SUB-SECT. an in the (sien 


Power of court to give relief to 
ae v. BONTER (1843), 6 Q. S. 


1, SECT. 1, SUB-SECT, 4.—C. (0). 


general 


7 


323. 


323a. Claim against Dominion.]—A petition 


The ct. allowed him 
to withdraw the plea of the general 
issue, & plead his title specially, upon 
payment of all costs incurred by the 
Crown, consequent on the plea of the 
issue,—-A.-G. 
(Lorn) (1838), 2 Jo. Ex. Ir. 619.——IR. 


oni SECT. 1, SUB-SECT. 4.—C. (d). 


v. 


proper reinedy is against the Crown by 
petition of right.—GILLEGHAN v. MINISTER 
OF H¥ALTA (1981), 47 T. L. 1. 439. 


ane Annotation :—Refd. Re Mason, [1928] 
385. 


of 
right cannot be brought in the High Ct. of 
Justice of England which has for its object 
a judgment against the Crown, which is to 
be satisfied out of the Kxchequer of a 
Dominion.—A.-G. v. GREAT SOUTHERN & 
WrsTeERN Ry. Co. oF IRELAND, [1925] A. C. 
794; 04L. J. K. B. 772; 1383 L. T. 565; 41 
tT. L. R. 5763 69 Sol. Jo. 744, H. Les revay. 
S. C. sub nom. Great Southern & Western 
Ry. Co. of Ireland v. R., [1924] 2 K. B. 450, 
. A. 


EXCELSIOR ELECTRIC Hany MAacHtN 
ERY, Lrp., (1923] 3 D. L. BR. 1176 
520. L. . 225; 2C. B. R. 599.—CAN. 


PART Il. SECT. 1. 


317 i. Purposea.J—Upon petition of 
right there is no powes in the ct. to 
compel the Crown to make a grant of 
lund.— KEEWATIN PowER Co 





LANGFORD 





roof of .Crown's title rever ; +» Lp. 
__f? —— Riv. WATSON | 0. KEEWATIN FLOUR MILLS Co., LTD., 
haem of gee Coweta an (1838), NB. Dig. 447. GAN KeEWATIN Power Co., LTp. v. LARE 
lead was served on Nov. 21, 1832. OF agla D Woops MILLING Co., LTp., 
eft, from time to time obtained PART I. SECT. 2, SUB-SECT. 1. [1926] 4D. L. R. 531; 59 O. L. R. 
further time, plead, Ry on Apr. Js sd. Effect re Rg ae On rite 406.--C ‘AN. 
e ener ssue, otice rerogative rights. reroga 
Mt trial was served for the sittings after which night accrue to the Crown by PART II. SECT. 2, SUB-SECT. 1. 
Michaelmas term, 1837; & the trial | virtuc of a writ of extent are dopendont oi. —— Property in possession of 


hg post rover at the instance of deft. 


nanan documents, showing, 


23, 1838, 


{ 

uent 

intrusion, the rule to 
deft. discovered 


as he 


upon the issug of the writ iteclf. 
it was too late to issue the writ :— 
Held: there was no direct liability to 
alleged, that the reversion was vested | the. Crown by the insolvent co.—He 


14 


| 

Aa | third party.)—A.-G. FOR ONTARIO vt. 
| are GoLD MINES. LTp., (1927) A.C 

} 185; J. P.C. 217; 136 L. T. 194, 
| 


rc. CAN. 


383. 


347. 


851. 


352. 


Add. Annotation :—Refd. A.-G. for Ontario ». 
ao Gold Mines Co. (1926), 05 L. J. P. C, 
Add. Citation :—15 Asp. M. L. C. 574. 


Add. Annotation :—Retfd. Brocklebank v. R., 
[1925] 1 K. B. 52. 

Add. Annotation :—Distd. A.-G. for Straits 
Sica v. Pang Ah Yew, [1925] A. C. 
q 5. 

Add. Annotations :—As to (1) Distd. A.-G. 
for Straits Settlements +. Pang Ah Yew, 
[1925] A. C. 555. Refd. Jamieson v. Downic. 
oe an C. 691; Badman v. R., [1924] 1 


853a. ———- Compensation for Injury to property in 


355. 


356. 


356a. 


360 


361. 


368a. Bona vacantia—Recovery by next of kin.]— ' 


368. 


PART au, SECT. 2, | SUB- SECT. ere 


846 


(1995), lexen. C. R. 133.—CAN. 
346 iii. 


Ireland.J—-No claim for compensation for 
injuries done to property in Ireland is 
maintainable against the Crown in an English 
ct.—PRrice v. It. (1925), 42 I. L. Re 179, 
After this caso add ‘*—— Effect of In- 
demnity Act, 1920 (C. 48).]J—See CONsTiTu- 
TIONAL Law, Nos, 208a, 499a, 490b, 526a— 
526d, 534a, antle.’’ 

Add. Annotation :-—Folld. A.-G. for Straits 
Settlements v. Pang Ah Yew. [19251A.(C. 555. 
—--. —-Under Crown Snits Ordinance 





No. 22 of the Straits Settlements a petition | 


of right can be maintained to recover damages 
arising from a collector of land revenue 
selling land under Ordinance No. 35 for 
arrears of revenue without first serving a 
written notice of demand as required by s. 4. 
The coliector in selling is an agent of tho 
Crown although he acts under statutory 
authority, & the fact that he has carried out 
his duties in an unauthorised manner does 
not prevent the Crown trou: beiny iable.— 
A.-G. FOR STRAITS SETTLEMENTSS « Y'Ana 
AH YEW, [1925)A.C.555 3 94 LJ Poa boo; 
133 L. T. 106, P. C. 
Add. Annotations :-—Distd. Wigg v. A.-G. for 
Irish Free State, [1927] A. C. 674. Consd. 
Fe Transferred Civil Servants (Ireland) 
Compensation, [1920] A.C. 242. Refd. Nixon 
v. A.-G. (1930), 100 L. J. Ch. 70. 
Add. Annotations :—Distd. Wigy v. A.-G. for 
Irish Free State, [1927] A. C. 674. Consd. 
Re Transferred Civil Servants (Ircland) Com- 
ae area [1920] A. C. 242. Refd. Nixon 
A.-G. (1930), 100 LL. J. Ch. 70. | 
roe this case add :— 
.J—See, further, REVENUE, Vol. XX XAIX., 
pp. 307, 308, Nos. 836-841. 





Re Mason, No. 374b, post. 

Add. Annotations -—Consd. Commercia: 
Estates Co. of Egypt v. Board of Trade, 
[1925] 1 K. B. 271. 


wenn: 





———, J—-MAUNSELL U. Ti., 


J—R. v. CANADA STEAM: 





AY 


| 


ee a ee ee 
Fe ee ee Na a ee ee 


ee ne ae ee ee ee ee eee eee 


1 
| 
1 


Reid. Netheriands::; 


Vol. 


369. 


370. 


XVI.—Crown Practice. Cases 838—374b. 


American Steam Navigation Co. v. Pro- 


curator-Genera] (1925), 42 T. L. R. 81. 

Add. Annotations :—Folld. Civilian War Claim- 
ants Assocn. v. R. (1980), 46 T. L. R. 681. 
Refd. Buerger v. New York Life Assce. 
(1927), 96 L. J. K. B. 930. 

Add. Annotations:—Folld. Civilian War 
Claimants Assocn. v. RK. (1980), 47 T. L. R. 
102. Consd. Hungarian Property Adminis- 
trator v. Finegold (1931), 100 L. J. K. B. 
383. Refd. Re Mason, [1929] 1 Ch. 1. 


370a. -—-- ~--—.]—A co., whose members were 


371. 


372. 
374. 


British civilians who had suffered loss or 
damage by warlike operations during the 
War, presented a petition of right claiming 
on their behalf payment of compensation 
out of the money paid or payable as repara- 
tions by CGermany under the Treaty of 
Versailles. The suppliants contended that 
the Crown was the agent or trustee of the 
claimants :—Held: on demurrer, the Crown 
could not be agent or trustee for individual 
subjects in any matter connected with the 
treaty-making Lower, & the petition of right 
disclosed no claim in law against the Crown, 
& therefore the demurrer must be allowed.--- 
CIVILIAN WAR CLAIMANTS ASSOCN., Ln. 
v. K. (1950), 47 Te L. RR. 102. C. A.; affd., 48 
T. Ta. RR. 835 75 Sol. Jo. 813, We 1. 

After this case add **Compensation for use 
of invention by Crown.]-~- See VPatTuntrs, 
No. 1878a, post.’’ 

Add, Annolation : - Refd. Brown v. 
ham U.C., (1020) 1 I. B. 737. 

Add. Annotation; -Apld. Badman v, 
[1924] 1K. B. 64. 


Dagen- 
KR. 


374a. --—— --—— When allowed. }- Under Petitions 


374b. 


“PART ‘Il, SECT. 33 
iia 


374a iy 
“ vote hen allow: 1 
plant secks to substitute or add a 


substantially new cause of action, the 


be 


}-—-Where a sup- 


of Right Act, 1860 (c. 34), 8. 7, the ct. has 
jurisdiction to allow a petition of right to be 
amended, provided the amendment does not 
involve a substantial alteration in the cause 
of action, so that the allowance of it without 
& fresh flat would operate in derogation of the 
prerogative of the Crown. The test whether 
aw particular amendment ought to be allowed 
is this: if the petition had originally been 
presented in the form in which it stands after. 
amendment, is there a reasonable probability 
that the fiat: would not have been refused ?-— 
BADMAN Brorukrs v. ., (1024) 1 KK. B. 64; 
03 0. J. K. 6B. 182; 130 L. I. 264; 68 Sol. 
Jo. J66, C. A. 

——-—- Service of copy on person In possession 
of property claimed--—Petitions of Right Act, 
1860 (c. 34), s. 5.)--A lunatic, at the date of 
her death in 1798, was cotitled to certain 
funds in Court representing the residuary 
estate of her father. In 1794 the master had 
repor ted Uhat the funatic had no heir-at- law 


insted. to Ininor Gna Cons & auanel 

the Jongth of allowing a guy ah 
change the character of his claim 
against the Crown, cithcer by adding 
to it or withdrawing part of it or by 


amended by 


odding parties as co-defts. with the 


SHIP ues anne {1927} 1 D. I. BR. ! 
991; sat C. R. 68.—CAN, | the absene enous ie area) hae Cn. He bere Sea an be eana 
—Kenney v. R. | Governor’s fiut or the consent of the OL. ie Oho aR 5 


346 .) 
(1882), t “Exch. Cc. R. 68.—CAN. 
sf. Refund of part of price of mineral ; 





A.-G. 


the suppiiant 


but if the 


Lb y 


substance of the 
caso is Wot changed, the ct. can help 
amendment. — 


tion cannot he amended, ‘unle 88) OIG 


rights in land u 8ea.J—KETCHEN U1 Qk Clow venigse 03 .. } gnonth’s notice of the substance of the 

It. (B. 0), (1927 | 3 W. W. TR. 152.— | aang Toon tonne wr w, ae petition is given to a law officer.— 

VAN. - 75y-- CAN. , raha e era wo R., {1922} 
| g%4a ii, —-- ———- -——-~.f-Even if Z. la. R. 265.-—N 

P py ete SECT. 2, SUB-SECT. 3.--C. | the ct. has power [n some cases to 3748 eee PIT S- 


R., ar 19ge) ‘Exch. C. R. 34 





————.J—EKFENDALL ¢. 
,—OAN. | 


16 


amend a petition without the consent 
of the Crown, that power must bo 


| 
' 
| 
| 374a Lil, --— ~~ A peti- 
: 
| 


Bp heey "R. (1925), 670. L. R. 178.-—~ 
CAN. 


Cases 874b>—470.  ENazisn AND Empire Dickst SUPPLEMENT. — 


426. 


464. 
469. 


470. Add. Citations :—[1923] 2 


(scent in sneteidhan nt Late tiineiimeemeaneaa 


379 
Crown wilh another r 


-or next of kin. 


In 1798 & 1801 the Crown 
made ex gratia granta of these funds to certain 
persons & obtained an indemnity in respect. 
of these grants. In 1926 a petition was 
presented by persons claiming to be the next 


| 





L. T. 477; 


—Held : Petitions of Right Act, 1860 (c. 84), 
s. 5, did not apply to the case.—-Re Mason. 
[1988] 1 Oh. S855 97 L. J. Ob. B25 186 
. L. R. 3 On ap 
[1929] 1 Ch. 1, 0. A. 


of kin of the lunatic for the payment to them | 4nnotation :—Refd. Re Blake, Re Minahan’s Petition of 
Right (1931), 100 L. J. Ch. 361. 


of the whole of her personal estate. The 
parties agreed to confine themselves, for the 
present, to seeking a determination of the 
following questions: (a) whether the petition 
was maintainable on the assumption that no 
part of the funds in question ever came into 
the hands of or was dealt with by his present 
Majesty or his nominces or grantees or was 
carried to the Consolidated Fund ; (6) whether 
the petition was barred by any Statute of 
Limitations ; (¢) whether in view of Petitions 
of Right Act, 1860 (c. 34), s. 5, the suppliants 
could proceed without serving the petition 
upon the successors in title of the persons 
to whom the ex gratia grants had been made : 


375. 


881. 


388. 


Add. Annotations :—Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 
Mentd. Civilian War Claimants Assocn. v. R. 
(1930), 46 T. L. BR. 581. 


Add. Annotations :—As to (1) Refd. Jamieson 
v. Downie, [1923] A. C. 691. Asto (3) Apprvd. 
Badman wv. R., [1924] 1 K. B. 64. 


Add. Annotations :—As to (1) Consd. Re 
Mason, [1929] 1 Ch. 1. Refd. Cayzer, Irvine 
v. Board of Trade (1925), 95 L. J. K. B. 134; 
Hungarian Property Administrator v. Fine- 
gold (1931), 100 L. J. K. B. 383. 


Part Ill]._—Scire Facias. 


Add. Annotation :—Consd. Austrian Property 449, Add. Annotation :—-Consd. Ke Letters Patent 


Administrator v. Russian Bank for Foreign 
Trade (1931), 47 T. L. R. 650. 


No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 
53. 


Part V.—Habeas Corpus. 


Add. Annolation :--Refd. Secretary of State 
for Home Affairs v. O’Brien, [1923] A. C. 608. 
Add. Annotations :---.As to (1) Distd. Secrctary 
of State for Home Affairs v. O’Brien, [1923] 
A. ©. 608. «As lo (4) Refd. R. v. Maidstone 
Prison, Ex p. Maguire, [1925] 2 K. B. 265. 
See Refd. 2c Carroll, [1931] 1 K. B. 


Kk. B. B61; 92 


+ te ete ete aes te Aen ARR rm 





eee eee 


1. Parties—~Joinder af—Not 


mndent.jJ~--I can 


NORTHERN CONSTRUCTION Co. ¥. 
(1923) 3D. L. R. 1069 ; 


2 WwW. W. RK. 


L. J. K. B. 797; 129 L. T. 419; 87 J. P. 
166; 21 L. G. R. 419; 27 Cox, C. CO. 433; 
sub nom. O'BRIEN v. SECRETARY OF STATE 
FoR Homer AFrairns, 67 Sol. Jo. 5533; on 
appeal, sub nom. SECRETARY OF STATE FOR 
HoME AFFAIRS v. O'BRIEN, [1923] A. C. 
603, H. L. 


Add. Annotation :—Refd. Campbell v. Pollak, 
[1927] A.C 732. 


een meme RN TR Crean rete on A IIE oo me ee yn eed 


| bona,—--PATERSON v. McKay (1823), 
Tay. 43.— CAN. 


It., 





find no authority in which it has been 
decided that a resp. may be joined with 
the Crown in a petition of right, & ax 
on ita. object to being so joined, I 
think they_ are entitled to succeed 
(DRAPER, J.).--MCNEIL’s Exors. & 
Dr BERNALES v. R. & PRNDERGAST 
(1930), W. A. TL. R. 4.—-AUSs 


380 iil. e}~The Crown 
expropriated certain lands, & in the 
plan & description deposited in the 
registry office, named M. as the owner 
of a part. M., then, having obtained 
a fiat from the Crown, filed a petition 
of right in this ct. claiming the value 
of the land expropriated. M. later 
discovered that his wife & not biinself 
waa the owner of the land expropriated, 
& a motion was made for leave to amend 
the petition of right by substituting 
the wife’s name fur that of M. as 
suppliant :-—~Held: as no action can 
be taken against the Crown without 
liret obtaining its fat which gives the 
ct. jurisdiction, such an amendment 
could not be allowed & the motion 
was, under the circunistanoces, dismissed 


Mn cs ene eee a ne ae 


thout, costs.-—-MORENCY v. T., [1927] » 


Exch. C. R. 238.—-CAN. 
§ i, -——— Defence—-When particulars 
ordcred.}+-—-O'BrRiun & Dorreny vo. R., 
sk. Claim against thulividual = as 
well as OCrown—Necessily for separate 
action against individual—dAction d> 
petition of right tried together.}-- 


759.—CAN. 

898 i. Discovery—— Suppliant’s right 
as against Crown.}—In proceedings by 
petition of right against the Crown, an 
order will not be made for the examina- 
tion by qeegomes of an officer of the 
Crown for discovery before trial.— 
CROMBIt tv. R., (1923) 2D. L. R. 542; 
62 0. L. Rt. 72.--CAN. 

398 il. ——,J]--A suppHant pro- 
ceeding by way of petition under 
Part II. of Crown Suits Act, 1908, is 
not entitled to an order for discovory 
of documents against the Crown.— 
RAYNER wv. R., (1929) N. Z. L. RR. 800. 


ad 





894 i. Lvidence-—Burden of proof— 
Negligence charged aguinst officers & 
servants of Crown.}—The burden of 
proof is upon the suppliant, who must 
show that there was negligence, & the 
maxim res ipsa loquitur cannot be 
invoked to relieve him of the onus in 
such actions under Exch. Ct. Act, 
1906, 8. 20.--MONTREAL TRANSPOR- 
TATION Co. «. R., {1924] 4 D. L. R. 
808.-—CAN. 


PART Ill. SECT. 1. 

sl. Whether tortt will issne against 
heir—4 fier return of nulla bona by 
administrator, J—A_ sci. fa. will not issue 
against an heir under 5 Ceo. 2, although 
an execution may have issued against 
the & chattels in the hands of the 
a nistrator & been returned nulla 


16 


PART V. SECT. 1, SUB-SECT. 1. 

sm. Civil proceeding—Appeul to 
Court of King’s Bench.)—The writ of 
habeae corpus is a civil proceeding what- 
ever may be the causo of detention, 
whether a crimina] orsupposed criminal 
or civil matter or any otber illegal 
detention. A judgment maintaining 
a writ of habeas corpus is a judgment 
in a civil case, & is susceptible of appeal 
to the Ct. of K. B.— £7 p. FONG, Ax p. 
You, Ex ». CHALIFoUX, [1929] 1 
DL. L. KK. 223; 50 Can. Crim. Cas. 213 ; 
Q. KR. 44 K. B. 476.—CAN. 


sn. —-—.}—Ar p. Fone, Ez yp. You, 
Ex p. CHALIFOUX, Stag 1D. L. R. 
223; 50 Can. Crim. Cas. 213; 44 Que. 
K. B. 4£76.—CAN. 


PART V. SECT. 1, SUB-SECT. 2.—A. 
oi. —— -——- Commitment not in 


, any criminal case under any Act of 
| Parliament of Canada. 


Petitioner was 
convicted, in July & October, 1928, on 
charges under Intoxicating Liquor Act 
of New Brunswick, & was committed to 
gaolin York County, N.B. He applied 
to a judge of this ct. for a t of 
habeas corpus, alloging that, on & prior 
to Dec. 10, 1917, Canada Temperance 
Act was in foroe in aaid county, that, 
on that date, an Order in Council, 
passed pursuant to Statutes of 

1917, o. 30, became effective, suspend - 
ing the operation of the CanadaTemper- 


: 493. 
408. 


[1931] A. C. 662. 
608. 
v. Pollak, [1927] A. C. 782. 
(1930), 47 T. L. BR. 20. 


{1928] A. C. 459. 


553. Add. Annotation :—Refd. 


554. 


{[1924] 1 K. B. 455. 


562. 
1K. B. 317. 


585a. —— Form of summons.]}—A summons 


ance Act in said count 
time of the passing of said Order in 
Council, there was in force the New 
Brunswick Intoxicat:ng Liquor Act 
1916, referred to in sai.! Order in Councei 
as being as restrictive as tho Canada 
Temperance Act; that, in 1927, New 
Brunswick Intoxicating Liquor Act, 
1927, c. 3, came into force, which 
repealed the 1916 Act, & was lesa 
restrictive than Canada ‘Temperance 
Act; & he contended that, as a result, 
the said suspension of the operation 
of Canada ‘Temperance Act auto- 
matically ceased, & that Act cume 
into force in said county, & that the 
otfences for which he was convicted & 
committed to gaol} were offences 
against that’ Act & not against tbe 
Provincial Act :—Held: a Judge of 
this ct. bad no jurisdiction to issue 
the writ applied for, as the comnit- 
ment was not “in any criminal case 
under any Act of LParliament of 
Canada ”’ within Supreme Court Act, 
8. 57.—DONWERTY v. HAWTHORNE, (1929 
1D. L. R. 136; 50 Can. Crim. Cas. 209 ; 
[1928] 5. Cc. . 559.—CAN. 

© ji, ~~~ -——— ———. Sir v. Ih, 
BLACKMAN @. Et., [1931] S.C. Lt. 575; 
4). L. R. 465.—CAN, 

80. Right to apply to different judges 
successively—Eztradition proccedings.] 
—The common law right to make 
successive applications to different 
judges for a writ of habeas corjrus still 
exists with respect to extradition pro- 
cesdings.—Ke O'CONNOR, [1928] 1 
D. L. R. 588; (1928) 1 W. W. U. 65: 


: that, at the 


49 Can. Crim, Cas. 151; 39 33. C. R. 
271.—CAN. 
PART V. SECT. 1, SUB-SECT. 3.—-A. 


501 fv. -———.}-RemD +, DRAKE 
(1867), 4 P. R. 141.—CAN. 

601 v. Not granted where de- 
tention lawfui—Not available as mrans 
Of appeal.|}—~A writ of habeas corpus 
will not issue where the accus is 
hetng held in custody in virtue of a 
valid judgment of a ct. having juris- 
diction. It is not intended & cannot 
be used as a@ means of appeal.— 
HOWLEY v. Preuzr (1927), Q. R. 65 
Ss. Cc. 483.— CAN, 

5801 vi, ———~ ——~ -—.} Ex Dp. 
BOUCHE (one (1928), 60 Can. Crim. 
Cas. 161. AN. 

601 vii. -.}-In order to make 
a case for habeas corpus in criminal 
matters, there must be an actual 
confinement or, at Joast, the present 
means of enforcing it. A person may 
apply for the writ while in the custody 
of a constable, operas upon being 
arrested, & need not wai 
actually incarcerated. But a person at 
large on bail is not so restrained of his 








Add. Annotation :—Refd. Secretary of State 
for Home Affairs v. O’Brien, [19237 A. ©. 608. 


Add. Annotation :—Ags to (1) Consd. Sobhuza 
HI. »v. Miller, [1926] A. CO. 518. 

Add. Annotations :—Retd. R. v. Home Secre- 
tary, Hz p. Bressler (1924), 181 L. T. 386; 
Eshugbayi Eleko v. Nigeria Government, 


Add. Annotations :—As to (1) Apld. Campbell 


: Generally, Refd. 
Eshugbayi Eleko »v. Nigeria Goveniicnt. 


R. 
Prison, Ha p. Shure, [1926] 1 K. B. 127. 
Add. Annotations : — Consd. 
Prison, £a°p. Shure, [1926] 1 K. B. 127%. 
Refd. R. v. Brixton Prison, Ex p. Perry, 


Add. Annotation :—Retd. Ie Carroll, (1931] 


| 
| 
| 
| 


| evidence before the magistrate 
until he ts | e 


Vol. XVI.—Crown Practice, Cases 402601. 


Refd. Re Carroll Paar 


361 ; 


601. 


v. Brixton 


RR. v. Biston. 


taken out during the long vacation with a 
view to obtainin 
bring the body of appct. before the High Ct. 
sl:ould require the parties concerned to show 
cause, not why the writ should not issue, but 
why an order nisi for the writ should not 
issue, inasmuch as the former procedure does 
not, whereas the latter does, disclose the 
grounds upon which the application is made. 
3RIXTON PRISON (GOVERNOR), Ez p. 
Snure, (1926] 1 K. B. 127; 95 L. J. K. B 
134 L. T. 317; 
[1926] Bb. & OR. 1, D. 0. 
Citations :—For 
| SECRETARY, #2 p. O'BRIEN, 89 T. L. R. 487, 

C. A. ; sub nom. HOME SECRETARY v. O'BRIEN, 
Times, May 15, 7. 1..,”’ read “ sub nom. R. v. 
SECRETARY OF StTaTE FOR HoME AFFAIRS, 
Ka p. O'BRIEN, [1028] 2 K. B. 861, C. A. ; 


a writ of habeas corpus to 


28 Cox, C. C. 126; 


“sub nom. R. v. Home 


sub nom. SECRETARY OF STATE FOR HOME 


liberty as to entitle hin to tho writ.— 
Re Ispetr, (1930) S. Cc. R. 62; = 1 
D.L. R. 393; 42 Can, C. C. 170.—CAN, 


PART V. cd 1° penne 3.— 
- (a). 

512 v. -——~— —— Costs not stated. }--- 
Ire p. HENDERSON, Ea op. BRODER, 
Le p. STEWART, Hr t Joe Go GET 
(Can.), (19301 1 D. L. Wt. 420; 62 Can. 
Crim. Cas, 95.—CAN 

sp. Detention after purging con- 
templ.j—Ne Sinarrk (Ont.) (1929), 52 
Gan. Crim. Cas. 243.—CAN, 


PANT V. SECT. 1, SUB-SECT. 3.-- 
B. (b). 


~- 


aay ¢ Where warrant primd facie 
celia, OR, a, WONG YuREN (1025). 44 
Can. Gris ‘as. 388.—CAN. 


PART W. Siict. 1, SUB-SECT. 3.-—- 
B. (6). 


sq. Comminsi.ner under Combines 
Investigation Act.J--The jurisdiction 
of a judge of the Supreme Ct. of 
Canada, under Supreme Ct. Act, 1927, 
3. 57, to issue a writ of habeas corpus, 
held not to extend to the case of a 
commitment by a comr. appointed 
under Combines Investigation Act, 
1927, for contempt of an order made by 
the coir. under sect. 22 thereof.—Jve 
Singer, (192914 D. Lb. . $785 8.C. KR. 
G14; 52 Can, Crim. Casa. 1.—OAN, 


PART V. ae i SUB-SECT. 3.—- 


sr. Applicant at liberty on bail—- 
Writ refused. }}-—-VERRAULT ¥. LACTANCE 

st, —--- .}—-Re Ispecte (Can.), 
{1930} 1 LD. L. R. 393; 52 Can. Crim. 
Cas. 170.—CAN. 


PART V. SECT. 1, SUB-SECT. 3.-—-C, 


inferior ct. is actiug within its juris- 
diction, the superior ct, has no power, 
at common law, to assume the function 
of an appellaté ct. & review its con: 
clusions ly means of a writ of habeas 
corpus either with or without certiorart,. 
—-lee CHINESE IMMIGRATION ACT & 
LEE CHow YING Sree 49 Can. Crim. 
Cas. 168: 39 B.C. KR. 322.—CAN. 
554 i. ~ On. ground that 
decision against weight af evidence.j— 
Application. by way of habeas corpus & 
rerdiorari in ald to quash a conviction 
made by a police magistrate on a eee 
under Excise Act, s. 181. of unlaw 
posression of 8 irfta unlawfully mann- 
factured :--Held > assuraing that a 


ee 


ee ee 2 ee 


examined tod e ite sufficiency, 
tive magistrate having had some evi- 
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1 Ne ee 


AFFAIRS v. O’BRIEN, (1923] A. C. 6038, LIE. 1.” 


Add. Annotation :—Refd. Campbell v. Pollak, 
[1927] A. ©. 732. 


denee before him on which to base his 
finding, the ct. was not justified in 
interfering with the conclusion or 
inference drawn by him therefrom.— 
R. vo. Scuare (Man.), (1928] 38 W. W. Fb. 
308.—- GAN. 


saree eon a v nh TnL 


60 Can. 


h54 if. wae Jem KK, 
(N.35.), 11920] 1 DD. L. RR. 349; 
Crim. Cus. $19,-~—CAN. 

657 i, -—-— Acting without furia- 
diclion-.. Mugistrate.}---Ha p. MOWAMET 
Alt (N. 8.) (1919), 32 Can. Orim. Cas. 
65.~-CAN. 

o. For “4 Cl. L. Re. 101” read "4 
Ved toy” 

Ph. tee eee ee EH. . MOORE, 
(1924] 3 W. W. R. 923.—-CAN. 

sv. Where proceedings so irregular as 
to preclude Juir trial.)-~Aceused dis- 
charged upou a writ of habeas corpus.— 
It. a. CAMERELL (1924), 43 Can. Crim. 
Cas. 340.—-CAN. 

sw. Not dectatons of court of record— 
County court Judge's criminal court, -— 
kr». Marrin, [1927] 8 D. 1. Tt. 1134 
485 Can. Crim. Cas, 23; 80 0. I. R. 
577.~-CAN, 


PART V. SECT. 1, SUB-SECT. 3.-—~ 
D. (0). 


sx. Person outside Tirtlish India.}— 
The Filigh Ct. can tissue a writ of habeas 
corpus ior the production of @ person 
outside British Indla, provided he is 
in the custody, or under the control, of 
a person within its jurisdiction.— 
MAHOMEDALLI ALLABUX ©. JSMAIIJI 
ABDULALIE & SARDAR SYEDNA TAHER 
SAIFUDDIN Mupisar Saten (1926), 
I. L. &. 60 Bom. 516.--IND. 


PART V. SECT 1. SUB-SECT. 4.-~ 
A. (b). 


sz. To court in another province— 
Conviction under Opium d& Narcotic 
Drug Act, 1923--Noat without good 
reagon.J—Tt. v. JUNGO Lee (No. 2), 
(1927) 1 W. W. 1. 578; 47 Can. Crim, 
Cas. 255: 38 B.C. 1. 313.—CAN. 


PART V. SECT. 1, SUB-SEOT. 4.—~ 
A. (c). 


595 Vv. ~——.J]——An application for 
habeas corpus must be supported by 
an affidavit of prisoner, or an affidavit 
showing that his affidavit cannot he 
obtained.--R. vo. MuRRELL, [1924] 2 
D. . R. 647; 40 Can, Crim. Cas. 298. 
—CAN. 


696 vi. —R. ve. Lee (ib. C.), 
f1926) 3 W. W. Ik, 264.—CAN, 
599 ii a. 


arene a 


coven, po KR, 








v. 


. MURRELL, No. 595 v., ande.—CAN, 


599 fib. S. P. BR. vo. BANNITI, [109281 
1D. Ll. R. 424; 46 Can. Crim. Cas. 
75: 58 L. L. R. 165.--CAN, 


Cases 611—792. 


611. Add. Annotations :—Consd. Eshugbayi Eleko 


v. Nigeria Government, [1928] A. C. 459. 
Refd. Secretary of State for Home Affairs v. 


O’Brien, [1923] A. C. 603. 


judge of the High Ct. established by Jud. 
Act, 1873 (c. 66), has jurisdiction to entertain 
an application for a writ of habeas corpus, in 
term time or in vacation, & is bound to hear 
.& determine the application on its merits, 
notwithstanding that some other judge has 
already refused a similar application ; & this 
principle applics in the case of the judges 
of the Supreme Ct. of Nigeria.—TEsHUGBAYI 
IELEKO v. NIGERIA GOVERNMENT (ADMINIS- 
TERING OFFICER), [1928] A. C. 459; 97 
lL. J. P. C. 97; 189 L. T. 627; 44 TT. L. R. 
632; 72 Sol. Jo. 452, P. C. 


Annotation :—-Consd. Re Carroll (1930), 47 T. L. R. 20. 





ENGLISH AND Emprre Digest SUPPLEMENT. 


Irish & the English prisons, it is a sufficient 
answer by the governor of the English prison, 
to whom a rule nisi for a writ of habeas 
corpus has been directed, that appct. was 
lawfully sentenced to a term ‘of penal servi- 
tude, which is still current, & that he detains 
him under an order lawfully made by the 
Home Secretary.—R. v. MAIDSTONE PRISON 
(GOVERNOR), Ex p. MAGUIRE, [1925] 2 K. B. 
265; 94 L. J. K. B. 679; 1383 L. T. 710; 

89 J. P. 89; 41 T. L. R. 456, D. C.3 on 
appeal, 95 L. J. K. B. 65, C. A. 


666. Add. Annotation :—As to (3) Consd. Eshug- 


bayi Eleko v. Nigeria Government, [1928] 
A. C. 459. 


—--—-,]—_ SECRETARY OF STATE FOR HOME 
AFFAIRS v. O'BRIEN, No. 801, post. 


750. Add. Annotation :—As to (2) Refd. Secretary 


of State for Home Affairs v. O’Brien, [1923] 
A. C. 603. 


656a. -|—RvUDYARD’sS CASE (1670), 2 Vent. 
22; 86 EB. R. 286. 
aniolulions: —-Refd. R. v. Wilkes (1763), 2 Wils. 


Wood's 
Ad. & Kl. 


660a. 


tage (1774) 3 Wils. 172; 





618a. May be made to successive judges. —Each | 
151; 
*. vw. Dunn (1840), 12 


.]—Assuming that an order transferring | 


787. Add. Citution :—-17 Jur. 1163. 


792. Add. Annotations :—-As to (1) Consd. Eshug- 
bayi Eleko v. Nigeria Government, [1928] 


a convict sentenced to penal servitude in 
Northern Ireland to an English prison was 


A. ©. 459. Ae to(2) Refd. Campbell v. Pollak, 
[1927] A. C. 782. Generally, Refd. Re Carroll 
(1930), 47 T.. L. R. 20. 


not valid to justify the transfer between the 


TPR, LAR ee etree EER RT HS PLL Reet 


PART V. adalat 1, pPUBSEECE: 4.— 


o 
’ 


611 vi. -———- are appet for 
a writ of habeas corpus is not at lic erty 
to go from judge to judge of the 
Supreme Ct. in hin quest of bs Ver pak — 
Re Loo Liu pia 2), (1924) 1 DL. RR. 





910; 1 W. $5: 41 Can. Orim. 
Cas. 388; 33 B. C. R, 213.—CAN. 
611 vii. ———,}—An appet. for 





a writ of habeas corpus whose discharge 
is refused by one judge, may make 
another applicntion before another 
judge, oven of the same ote on the 
suave Or on different grounds, & so on 
from judge to judge, cach judgo beiug 
uncontrolled by the previous decisions. 
—R. J {GEE DEw ( a Ae [1924] 3 Ue 
Crim. ee 188; 33 B. C. ne 524.--CAN. 


611 viii. -]— When an 
application for a writ of habeas COTPUs 
has been refused on 4 merits by a 
judge of the Ct. of K. B. in Manitoba, 
the only ct. of etn jurisdiction in 
Manitoba in questions of that kind, the 
application cannot be renewed before 
any other alngle Judge.—Rh. v. R 
CHUK, [1924] 3 D. I. BR. 229; 2 
W. W. it. 3513 42 Can. Crim. Cas. 
231; 34 Man. L. R. 371.—CAN. 


611 ix. —— -J--The dismissa) 

of a habeas corpus application or 

application is not a bar to the waking 

a new application for habeas corpus 

before the sane judge.—- R. v. lac, 

gel se W. W. R. 129; 43 Can. Crim. 
ax. 363.-—CAN. 











PART V. SECT. 1, SUB-SECT. 4.—B. 


sb. Order nisi— Notification of prose- 
cutor & magistrate not necessary. |—-— 
R. v. Kozyer, (1924) 1 W. W. R. 
872; 42-Cun. Crim. Cas. 144 —CAN. 


PART V, SECT. 1, SUB-SECT. 4.—C. (¢), 


641 i, General rule— Original writ.Jj— 
There js nothing in King’s Bench Act 
or Rules which expressly or impliedly 

vias that a writ of habe 

& civil proceeding can we properly 
aeived by the deliv of a oop 
SUSCELL v. STONER (Man.), {19 851 1 
wWw.w WwW. R. 749 STOR. 


a eer fy NE CT A A TT 
=] 


OO Ee eR ae a RR A CO Sn TR Tee ee bn eee we. 


PART V. SECT. , 4, 8U SUB-SECT. 4.~- 
C. (d). 


ee ee 





-}—~—Where a judge of 
the Ot. of Ap eal grants a writ of 
hubeas corpus, the Ct. of Appeal has 
tho right to quash the Judgo’s order if 
granted erroneously.— R. wv. Homan: 
W. W. RR. 351; 42 Can. Orie. Cag. 
231; * 34 Man. L. Rn. 371.—CAN, 


PART V. ant i SUB-SECT. 4.—: 


) il. 

726 v. -J—-The ct. is en- 
titled, on a habeas curpus application, to 
recolve uffidavit evidence to show that 
the magistrate had no jurisdiction or 
has excecded his jurisdiction in con- 
victing SUPet —R. vo. MONTEMURRO, 
[1924] 2 W. R. 250.—CAN, 


726 vi. -l—If, on an appli- 
cation to make absolute an order for a 
writ of habeus corpus, no want or excess 
of jurisdiction appears on the face of 
the documents filed with the return to 
the rule nisi, affidavits are ddmissible 
to establish such want or excess of 
jurisdiction, even although they may 
directly contradict facts stated tn tho 
documents filed with such return.—e 














CAVENETT, [1926] N. Z L. R. 755.— 
"726 vil, —— ——.}—-R._ vv. vat 

Yow Hine (B. C. )s 11929) 2 WwW. W. RK, 

73; 51 Can. Crim 407.—CAN. 


PART V. SECT. 1, SUB-SECT. 4.—-E. 
sad. Duty of court—To consider all 
evidence, records d: are reed taken. } 
—R. ac: Bes (1923), 41 Can. Crim. 


Cas. 5 
6a. . P. Re HILLMAN (N. S.), [1927] 
725; 46 Can. Crim. Cas. 


1D). LL. FR. 
308.—CAN. 
sb. Findings of fact—Right to 
question.|—R. v. HILL (N. 8.), (1929) 
TD. LL. RR. 349; 50 Can. Crim. Cas. 


319. CAN. 

Zo raise technical points— | 
Extradition proceedings.|—Since the 
jJudgo must look at the evidence to 
ascertain whether the conditions of the 
oxtradition treaty & statute have been 
fulfilled, it is not the duty of the Aabeas 
corpus judge to mntertere with the 
on merely technical 
grou ne O'CONNOR, 1938), si 

..L. R. 5583; [1938] iW 
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Tem ne Be eee 


39 B.C. it. 


49 Can. Crim. Cas. 151; 

271.—CAN. 

sm. What may be Bila lie 
Destruction of notes of we——~ 


Necessity for certiorari in aid. }—H2x p. 
mae Lar (1930), 54 Can. C. C, 143.— 


PART V. SECT. 1, SUB-SECT. 4.—G. 


188 i. Ite-arrest on same cause— 
Warrant ££ commitment prematurely 
Fai j~—Ez p. Davip (N. B.), [1928] 


3D. L. R. 237; 49 Can. Crim. Cas. 
381 .—CAN. 
786 ti. lirst arrest ea ies }— 





R. v. RANSOME, (1931) 3 D. L. R. 1938.— 
CAN. 


f (p. 269) 1. Not where prisoner de- 
tained under warrant of arrest from 
another Province—Legality of arrest 
not LOR eR .}—Re NETTLETON (B. C.), 


[1929) 1 D hk. 692; 451 Can. Crim. 
Cas. 413; 40 B. C. KR. 413; [1928] 3 
WwW. W. RR. 735. —CAN. 


ge (p. 269) &. Commitment for 
default of payment of fine—Fine parity 
paid.J—Ezr p. WaYNOT (N. 8.), [1928] 
1D. L. R. 528; 49 Can. Crim. Cas. 
155. —CAN. 

& (p. 269) il. Unauthorised order 
as to costs.}-—-In making a conviction 
under Liquor Act, 1925, 1924-25, c. 53, 
a justice of the peace has no authority 
to order that the costs be paid to him 
& such a provision in the conviction 
cannot be treated as a nullity a er 
application for ead ae Aaa OF 
RABIUK ee 1 538 "86 
Can. Crim, Cas. 348 ; 22 Sask. 

47 d 9, —CAN. 

so. IMscretion of court.}—Ex 
LreaDLry (N. 8.) (1926), 46 Can. Crim, 
Cas. 208. rea CAN. 








% 


PART Vv. SECT. 1, serbia 4.—H. 


q i. ---The Ct. of Appeal in 
British Columbia has no jurisdiction 
to hear an appeal from the refusal of 
a judge to grant a writ of habeas 
corpus in aid of criminal oe 
R. ». McApam, (1925) 4 D. L. R. 
11925) 3 W. W. R. 257; 44 Can. cin’ 
Cas. 155; 36 B.C. RR. 168.—CAN. 
nes .}-Re W Asa id mamta 
r ; YOOD ; 

DL, Be 587: 48 Gan. Crim. Cas. 146. 





793. 


795. 


796. 


797a. ——— -—— Person sentenced to penal servi- 


801. 


From order declaring prisoner’s 


Add. Annotations :—Distd. Secretary of State 
for Home Affairs v. O’Brien, [1923] A. C. 603. 
Refd. G. v. G. (1928), 45 T. L. R. 7; Re 
Carroll, [1931] 1 K. B. 317. 


Add. Annotations :—Refd. R. v. Maidstone 
Prison, Ez p. Maguire (1925), 188 Lo T, 710; 
Re Carroll (1930), 47 T. L. RB. 20. 


Add. Annotation :—Apld. Re C ll (1930), 
47 T. I. 20. ms 


a R. 





tude.}— Where, on an application for a writ 
of habeas corpus, a Div. Ct. has held that a 
person sentenced to penal servitude by a ct. 
in Northern Ireland has been lawfully trans- 
ferred to a convict prison in England to serve 
his sentence, no appeal lies to the Ct. of | 
Appeal as the question of the legality of the 
transfer & detention is one arising out of a 
criminal cause or matter.—I. v. MAIDSTONE 
Prison (GOVERNOR), Ex p. MAGUIRE (1925), 
95 L, J. K. B. 55; 133 L. T. 710; 89 J. P. 
aoe 41 T. L. R. 554, 69 Sol. Jo. 691, 


rn a es ee ee rn ee oe 


For the existing paragraph in original 
volume substitute as follows :— 
right to 
liberty—-Order not directing discharge—Order 
of Court of Appeal—-No appeal to House of 
Lords.}—-No appeal lies from an order of a 
competent ct. for the issue of a writ of 
habeas corpus where the ct. determines the 
illegality of appct.’s detention & his right to | 
liberty, although the order does not direct | 
his discharge. 
Upon the application of a man whom the 
Home Secretary had caused to be arrested & 
deported to Dublin. where be wos interned 
hy the Govt. of the Trish Free Stacy, the Ct. i 


Vol. XVI.—Crown Practice. Cases 793912. | 


of apport reversing the decision of the 
Div. Ct., granted an order nisi, which they 
subsequently made absolute, for the issue of 
a writ of habeas corpus directed to the Home 
Secretary, the ct. holding that the detention 
was legal as the Home Secretary had no 
power to order a person to be interned in the 
rish Free Stato; &, owing to a doubt 
whether the Home Secretary had control of 
the body, the order allowed him a week 
within which to make his return to the writ. 
Before the week had elapsed an appeal by 
the Home Secretary to the House of Lords 
was heard on the question of competency :— 
Held: notwithstanding the generality of the 
language of Appellate Jurisdiction Act, 1876 
(c. 59), s. 3, the House had no jurisdiction 
to entertain the appeal.—SECRETARY OF 
STATE FOR HOME AFFAIRS v. O'BRIEN, [1923] 
A. ©. 608; 02 L. J. K. B. 8380; 129 L. T. 
577; 87 J. P. 174; 39 T. L. R. 638; 67 
Sol. Jo. 747; 21 L. G BR. 609; 27 Cox, C. C. 
466, H. Ll. 3 previous proceedings, sub nom. 
R. », SECRETARY OF STATE FOR HOME 
ede a Fr p. O’Brien, [1923] 2 K. B. 
361, C. A. 


Annolation -—Consd, Campbell +, Pollak, [1927) A.C. 7382. 
804a. From refusal to grant-—-Power of Court of 


Appeal to order security for costs.]--Tho Ct. 
of Appeal has nv original jurisdiction in 
habeas corpus, & where an appeal ‘is brought 
from a refusal of a Div. Ct. to give leave to 
issue a writ of habeas corpus the fact that the 
matter of the appeal is habeas corpur will not 
prevent the Ct. of Appeal from making an 
order requiring security for the costs of the 
appeal to be given if applt. is an impecunious 
person.—FRe Carron. (1930), 47 T. Ll. R. 
20; 74 Sol. Jo. 770, C. A. 


Part Vl.-—Mandamus. 


894a. Proper practice must be followed.]-.-Upon 


Annotation :-—Refd. Eshugbayi Elcko v. Nigeria Government 
(Officer Administcring), {1931] A. C. 662. 


Re eter 


an application for a high prerogative writ, | 
such as a writ of mandamus, it is important 
that the proper practice should be followed, 
& that the precise order asked for & made 
should be carefully defined.—LOCAL GOVERN- 
MENT LANDS & SETTLEMENT Comn. v. 
KADERBHAT, [1981] A. C. 662; 100 L. J. | 
P. C. 124; 145 L. T. 265, P. C. 
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899. 


900. 


912. Add. Annotation :—~—Refd. 


te PRE ein eneinen Ok eT, tet “Oe~-nemnnet 


Add. Annotation :~--Consd. R.v. West Norfolk 
Assessment Committee, Ha p. Ward (Ff. B.) 
(1930), 04 J. P. 24). 

Add. Annotalions :—-Aa lo (1) Refd. Mersvy 
Docks & Harbour Board v. Hay, [1923] A. ©. 
345; Tate & Lyle v. li. & N. EL Ry. & 
L. M. & S. Ry. (1926), 43 T. L. Re 4; 
Sheffield Corpn. vo. Luxford, Same v. Morrell, 
({929] 2 K. B. 180. 

AKG. 


v. Denby, 


{1925} Ch. 596. 


ee eee een Taos 





798 v. —— ——.)—When a judge 
or the full Ct. of K. B. has granted a 
writ of habeas corpus & discharged 

risoner, thore is no appeal.—It. v. 

OMANCHUK, [1924] 3 D. LL. R. 229, 
2 W. W. R. 351; 42 Can. Crim. Cas. 
231; 34 Man. I. R. 371.—CAN. 


798 vi. ee ——.J—f. v. DUNN 
(N. B.), [1928] 3 D. L. RH. 674; 50 
Can. Crim. Cas. 37.—CAN. 


sg. Appeal fram discretionary order 
as ‘bo custody of infants—W hether Court 
of Appeal will interfere.}-—Re PAIsLE 
(N. B.), (1928) 1 D. L. R. 403.— CAN. 

sh. Time for—More than sirty days 
after dale of judgment.}—On appeal to 
the Supreme Ct. of Canada iu matters 
of habeas corpus the first step is the 
filiag of the case in appeal with the 
registrar. Judgment of the Ct. of 
Appeal in a habcas proceer ne 
was pronounced Nov. 13, 1888; notice 


*, 


| 


of appeal was immediately given. but 
the cure In appeal was not filed in the 
Supreme Ct. until Feb. 18, 1889 -— 
Field; the appea) was not brought 
within eixty days from the date on 
which the juegment sought. to be 
appealed from waar pronounced, & 
ohare was no Junadiction to hear It.— 
Tee SMART (Ont.) (1889), 16 5. C. R. 
396.—CAN. 


PART V. SECT. 1, SUB-SECT. 4.—I. 
g i. Not against tnformant—Nova 


Sentia Judicature Act.}-—Ite BROWN, 
(19281 3 D.-L. R, 234; 49 Can. Crim. 
Cas. 402: 60 N. 8. R. 76.—CAN. 


em. When not given— Application of 
Crown Costa Act.}—-R. vr. TREN CHINA- 
MEN (1924), 34 B.C. R. 349.—CAN. 


PART VI. SECT. 1, SUB-SECT. 1. 
so. Who may tasue--Patna High 


19 


Court.j)~-The Pitna High Ct., which 
was oonstituted long alter Specific 
Reliet Act, 1877, had been passed, 
cannot be sald to have inherlicd any 
power from the High Ct. of Calcutta 
to issue a& t of ma mus.—--SUNRAJ= 
MULL BRIJLAL v. INCOMi TAX Copm., 
Bitar & Orniasa (1931), I. la KR. 10 
Pat. 218.-—IND, 


PART VI. SECT. 1, §UB-SECT. 2 


895 Iv. oe granting or 
refusal of & mandamus {s a matter of 
discretion.—ite Pioxnen BSavinas & 
Loan Soctretry. Ke ReEGIBTRAR OF 
Companies, {1928} 1 D. T. KR. 8303 
f1928) 1 W. W. It. 361; 39 B.C. R. 
372.—CAN. 


896 v. ——— Where order not for public 
bencfit.J--PETERSON 0. ONTREAL 
(1928), 31 Q. P. R. 164.—-CAN. 








Fe neat aA A RE oe te EA CR US ne mite 


PART VI. SECT, 1, SUB-SECT. 3.-—A. 


919 i. Writ sought for ulterior motive 954 vi. 
prety Psi personal sg had & spite— 


(sat, 49 N. B. R. BOT et CA 
918 ii. 


treasurer BO ele i ae Ita. could not suc- 
ceed, as they bac had fait 954 vii. —— a 
— 


evidence showed that 
the third party was on ma 


vu Sack DE JESUS, 
bai). LD, Lit 1875 1198) 8. 6. th by the * owner 
.— CAN. . e app sa on the oaner aware that the Act gives hima discretion to do.— 


the permit a a preston was made 
his . behalf yore 
1 W. W. R. O14; a D. 
949 fi. aaa application for a | Man. L. R. 621 GAR, 


mandamus » where it babar 


an attempt to to secure the performan . 


_ PART VI. SECT. 1, SUB-SECT. 8.— 
“BY (b). 


(ese) rT, R. 22, "408. —iR. 


which thoy bed no power to hear (AVORY, J.). 
—R. wv. npon County CounciL, Ex p. 
ENTERTAINMENTS PROTECTION ASSOCN., Lrp. 
(1930), 47 T. L. R. 111, D. C. 


- 926a. ——.]—Re Hmwarp (1843), 2 Dow. '& L. 758; 


sub nom. Re Hryvwakgp, 14 L. J. Q. B. 118. 


958. res Annotation :—Apld. R. v. Harris, {1927] 


1008. Add. Annotation :-—As to 


L. C. C., Ez p. Swan & Hdgar lis ipaey. 
141 L. ™, 500" as : as 


1022. Add. Annotation :—Refd. ‘Olark v. Epsom 


R. D. O., [1929] 1 Oh. 287. 


10866. Add. Citation :—sub nom. R. v. POPLAR 


Boroveu Counc, Ha p. LONDON CouNTYy 
CounciL, R. v. PopLaR BOROUGH COUNCIL, 
Hae p. METROPOLITAN ASYLUMS BoarRD, 2 
B. It. A. 810. 


1091. Add. Annotation :—Refd. R. v. Leicester 


JJ., He p. Allbrighton, [1927] 1 K. B. 557. 


1095. Add. Annotation :—Consd. Re Wingate’s 


Patent (1931), 47 T. L. R. 541. 


1141a. Income Tax Act, 1918 (c. 40), s. 125,. 


Sched. A., No. V., rr. 7, 8—Remedy by way 
of appeal.j—As a result of information dis- 
closed in connection with a claim to relief 
for the year 1920-2] under the above r. 8 
the Inspector of Taxes discovered that the 
rents of certain properties had been increased 
during that year & that, by the above 
yr. 7 (2), the owners were not entitled to the 
deductions in respect of repairs which had 
previously been granted from the Sched. A. 
assessments on the properties for that year. 
Additional assessments to income tax, Sched. 
A., were accordingly made in respect of the 
tax undercharged, & the Inspector of Taxes 
refused to certify the claim under r, 8 on the 
ground that relief under that rule applied 
only to assessments which were reduced for 


Sat OSG oEetevinatatie dee Al Mahe Ree LEY ST 








damus caneds 





of ita secretary- 


led to pring tie nee TYTLES E 

thin the terms of 4l1: ae tgs re 

1141 C.C. or to establish a noe ot L. B. 298. ~Aus. 
third panty in ee be pay- 

t for the alleged debtor. On the 954 viii. 


tiret point, the debt As the secretary- | ordivary remedy 
treasurer was not adinitted. by resp. | sought to compel 
& was even contested by the former; | issue a building pe 
it could not then be sajd that the pay- 
ment. was “for the advantage of the | strict comp 
debtor.” On the argo point, the | of the bye-law regula 
periment by | such permits. In the present case an 
by him | order granting such a ma 
as behalf of the a: but on his own eet aside on appeal Pipers am rarely Aen 
Heep v onoeaTio® oy aw was not complie ee oe did not “apply to this Hith Ci. It’hes no 
although on ower 
mandamus the 


Srotonten for 
made 


geoure 


body, & not to 
ves loot pubite Aas pat Y (BUTLER €. %. 1004 ¥ ae — Jonna e he ~- 
STRICT ae WoW = Ee 38: “1isa8) BOTs, had sr, Bye before the Comr.-to state a 

. "30 ot 


1156, ~Ewaisu aNp ‘Eurme Diczet en 


“ 925a, = is not appropriate to order a 
ear & de PPR ae an aoplisation 


of the ap 


order can be ‘obtained, a 

Swim | show that he has some pect 
law to enforce the dut 

coe Appite. wéolk a Mman- of which he i Pee 35 

damus to compel resp. mabey compel.~= 

to accept pa ment, by a third party | TOWN (1924) 4 D. L. R. 459; 55 

of an Alleged de eae (Os dae R. 631.—CAN. 


appcts 
d re eoeevee remedy.—It. (JOHANNESSON) v. Cak- 


& OvoBovRG we RURAL ene bharly 2 


hte oF given b 
Koss, ‘T1938 R. | orpan Hosrrrat, Disrraict No. 10, 
- 275; (1 98] Regus {1923} 4 D. L. R. 1123.—CAN. 


When the extra- | PART VI. SECT. 1, SUB-SECT. ei 


of mandamus is 
municipality to demus Hes against arin of t the 


** owner "> 


purposes 0: collection under ¥. 7. “Notice of 


: pe ore = given by the owners nat the 


mal assessments & against the refusal . 
of the Inspector to certify the claim under 
r. 8, but at the owners’ request the ing the 
was poet pcan yen the 
decision of the ct. the 
owners had a; plicd. for & agro pte waiting 
upee (a) the General Comrs. & the Inspector 
Taxes to show cause why a writ of a | 
hibition should not issue, rae 
from proceeding. with the additional sence: 
mete: & (b) th the Inspector of Taxes to show 
cause why writs of certiorari & mandamus 
should not. issue, quashing his refusal to 
certify the claim under r. 8, & commanding 
bim furnish the requisite certificate in 
connection with the claim:—Held: dis- 
ch the rules nisi, the General Comrs. 
& the Inspector of Taxes had acted within 
their jurisdiction, &, as the statute pre- 
scribed procedure for ap ne against the 
additional assessments against the In- 
spector’s refusal to certify the claim under 
r. 8, prohibition, certiorari & mandamus would 
not lie.—R. v. KINGSLAND PARISH INSPECTOR 
or Taxes, Ez p. PEARSON, KINGSLAND 
Estate, R. v. KINGSLAND ParisH INcomE 
Tax Comrs. & INSPECTOR OF TaxEs (1922), 
8 Tax Cas. 327. 


Annotation :-—Refd. R. v. Swansea Income Tax Comrs., Hx p. 
English Crown Spelter Co., [1925] 2 K. B. 250. 


1150. Pak Annotations :—Consd. Clark v. Epsom 


. D. C., [1929] 1 Ch. 287. Refd. Phillips v. 
Britennis Hygienic Laundry “Oo., [1923] 2 
K. B. 882; Musical Performers’ Protection 
Assocn., Ltd. v. British International Pictures, 
Ltd. (1930), 46 T. L. R. 485. 


JJ., Bx p. Tyrer, [1925] 1 K. B. 200. 


1156. a riba had s—43 to (1) Apld. KR. v. 


- p. Swan & Edgar (1927) 
Perey 1411. '. 590. 


eee an ene eee ed i a En RE eR Fr com 


PART VI. SECT. 1, SUB-SECT. 8.—-C. | PART VI. SECT. 1, SUB-SHCT. 3.— 
.}—Before a Sarre F. (a). 





t. must 1038 iv. .J—An application for 
cright in | @ raeneaue was dismissed, where 
» had an adequate alternative 


W. R. 670; 68 D. L. KR. 741.—CAN. 


1038 v. j}—A eit is 
not available if another, remedy is 
atatuto.— Re VIKING MUNI- 





1167 iv. ——- 





wn to compel the ee of a 
the interest of 


must show that there was & reasonably | ayt 
y laid upon him in t 
mating the iscue of | the,public.—MoRtN e, PERRow (1927), 


44 K. B. 181.—CAN. 

Redon at Sire ibe foie ry a 
“ orm @ My 

byo- | frasmuch as Spectic Rellef Act, a. 45, 


ue @ mandamus direct. 
e Income Tax Comr. to do wha 


MOHAMMAD FARID-MOHAMMAD SHA 
19390] v. LAHORE [nNcomsp Tax Goma. (1927), 
TR, S05 ; 38 | LL. R. 0 Lab, 317.—IND. | 
ali. —— To state case on points of law 
not rataed at heari oO eld; wh here an 


case, application cannot be enter- 





By 


. 1185. Add. Annotations :—As to. (2) Refd. St. 
|. Magnus, ete. Parochial Church Council »v, 
London Dioeese Chancellor, [1923] P. 38. 
Generally, Refd. R. v. 
; (1928), 48 T, L. R. 60. 

1186. Add. Annotation :—Consd. R. v. Central 

: pg Sa Court JJ., Ex p. L. C. C., [1925] 2 


North, Ex p. Oakey | 


ee ie me, 


1218. Add. Annotation :—Distd. Port of London | 


“riguued v. I. R. Comrs. (1919), 12 Tax Cas. 


1217. Add, Annotations :—Refd. R. v. Roberts, 

, Ez p. Scurr, [1924] 2 K. B. 695; Roberts ». 
Hopwood, [1925] A. C. 578; Short v. Poole 
Corpn. (1925), 42 T. L. R. 107. 


1219. Add. Annotation :—Refd. Short v. Poole | 


Corpn., [1926] Ch. 66. : 
1221. Add. Citations :--8 Nev. & M. K. B. 802; 
3L. J. M. C. 117. 


1225. Add. Citations :—--3 L. T. O. S. 180 
J. P, 662. 

1228. Add. Citation :—sub nom. BR. v. LEICESTER. 
ae OF FREEMEN, 15 Q. 33. 671; 117 


Add. Annotations :---Folld, R. v. Monmouth 
Corpn., R. ». Bolton Corpn. (3870), L. BR. 5 
Q. B. 251. Refd. Kz p. Portingell, [1802] 1 
Q. B. 15; R. wv. Somerset JJ. (1900), 16 
T. L. R. 166. 

1230a. 
advanced. ]—Appct. was the owner of certain 
houses situated in West Norfolk. 





On July 30, 1929, appct. made a proposal in 


writing to the rating authority for tho amend- | 
ment of the list under Ratitig¢ .* Valuation | 


Act, 1925 (c. 90). s. 37 (1), with tho ecsult 


teined.—A. K. A. C. 'T. V. CHETTYAR | 
oo vw. INCOME Tax Comm. (1928), 


. 6 Ran. 492.-—-IND. - ' Act 
—(19d4 


; § 


oO. 


No fresh grounds for rehearing | 


These 
houses were entered in the valuation list for | 
1929 at £30 gross & at £22 rateable value. | 


| 
| 
| 
| 
| 
: 
| 
| 
| 


\ 
t 
( 
1 
f 
‘ 


doft., by a police magistrate, of an 
: Offence coutrmwyy to I 
1906, gs. 160 (f).—-R. ». Sprrre 
), §5 oO. Ll. lv. 200.—OAN. 


Vol, XVI—Crown Practice. Cases 1185-1298, 


that the assessments were reduced to £25 
gross & £18 rateable value. Not being 
satisfied with that decision, appct., acting 
under sect. 37 (8) of the Act, on Nov. 18, gave 
notice of appeal to the clerk of the peace, 
but by reason of delay a copy of such notice 
was not served on the assessment com- 
mittee within the period specifled in 
Sched. V., Part I. of the Act & the appeal 
was withdrawn. A second proposal was 
then made by appct. on Dec. 30, 1929, for 
the amendment of the valuation list upon 
the ground (infer alia) that the assessment 
was excessive, but without proposing what 
the amendment should he. n Feb. 7, 
1980, the rating authority caused notice to 
be served on the appct. that they intended 
to object to appct.’s proposal on the ground 
that the present assessments were fair & 
reasonable. The proposal then came before 
the assessinent: corumittee on Feb. 18, 1930, 
when the chairman intimated that the com- 
mittee refused to give a decision or to hear & 
determine the said proposal, whereupon the 
appct. -applied for a rule nisi for a 
mandamus :-~Held: the assessment com- 
mittee ought in fuliilment of their statutory 
duty to have heard & determined the applica- 
tion made to them, but appct. h not 
satisfied the ct. that there were any merits 
additional to those put forward at the first 
hearing, & on that ground the ct. in its 
discretion refused to make the rule absolute. 
—R. ve Wiest NorroLK ASSESSMENT Com- 
rt ter Eis p. Warn (FF. B.) (1930), 94 J. P. 
201, C. A. 


1298. Add. Annotation : —As# to (1) Consd. Blundy, 
Olark & Co. v. London & North Hastern 
Railway (1981), 100), J. K. B. 40). 


Supreme Ct. & the clerk thereof to 
issuio §«=olettors of administration to 
the appct. shonld be granted.—Re 
MacDonaLy Ksratn, Re SURROGATE 
Courts Aor (Man.), (1929) 3 W. W. R. 


nland Revenue 


PART VI. SECT. 1, SUB-SECT. 5.-. 
A. (b). 


ni. Architects Registration 
Board.}—Where an application hy 
. tor stration as an architect 
had been refused by the above Board: 
—Held: mandamus would not lie 
directing the Board to rogister resp.— 
ARCHITECTS REGISTRATION BOARD OF 
Vicroria vo. HuTcuss0n, (1925) V. LL. R. 
195; 85 C. L. R. 404; 31 Alta. L. hh. 
93.—AU8. 





PART VI. SECT. 1, SUB-SECT. 5.— 


1221 vii. ——— Noi to hear case with- 
out ils juriadi J—h. v. BRINDA, 
{1934] 3 D. L. R. 1092; 57 N.S. KR. 
32 —O e 

1221 viii. Incriminal matter. }-— 
The Supreme Ct. of Ontario has juria- 

ction to mandamus a county ct. 





ai 
judge's criminal ct. to try, according to | 


he procedure of Criminal Code, 5. 827, 
@® person against whom an indictinent 


county. The fact that no a have 
been made as to the issue of a man- 
damus in a crimina) matter does not 
preclude the Supreme Ct. from 
exercising its full powers.—A.-G. ror 
ONTARIO pv. DALY, {1924} A. C. 1011; 
94 L. J. P. 0.91: 132 L. T. 210; 46 
Tv, Ia R. 81 4.—CAN, 
i e 6 a 
{. ———.}+—-The Supreme Ct. of 
Ontario has jurisdiction to ta 
to division ct. 


' PART VI. SECT. 1, SUB-SECT. 5.— 


A. (g). 
1237 fi 


| (1875), 37 U. C. R. 214.—-CAN, 





has bean found by a grand jury for the | judae 
e 


PART VI. SECT. 1 
A. (h 


SUB-SECT. 5.— 
sp. Z'o sign reeord of acquiflal— 
Afler retirement of judge.J-—A retired 
judge of a county ct. criminal ef. can- 
not be cotnpeied by tmandamua to 
sign a record of acquittal for lack of 
jurisdiction, after a Jong interval of 
time. Tf there is any right to have the 
record aigned, the only competont 
person is the present judwe.— Re Fann 
(1922), 38 Can. Crim. Cas, 55.--CAN, 
sq. 7'0 gra? admintsaration-—Surro- 
gate Court.J\—The Surrogate Ct. Is 
subject to mandamus from the Ct. of 
King’s Bench, 

On the application by the daughter 
& sole beir of an intestate for a grant 
of administration, the Surrugato Ct. 
offered grant tenmiporary 
administration to a trust co. The 
appct. refused to accept this offer, & 
applied to the Ct. uf King’s Hench for 


4a mandamus ell I whe Surropgata 
C't. to isaue letters administration 
in the terms of her petition. No 


material was produced af. the heartng 
of this application contradicting the 
statements in the affidavit filed In 
support of the application or showing 
that there was any 10s of qualification 
or capacity in the appet., or that 
there was in fact any opposition to her 


tion, or that any one alse had any 

Porat in the estate:--Held: an 

order directing the judge of the 
2) 


we ee] Re BOLLAND | 


' 693: werted, 1930] 1 W. W. 1. 242: 2 


D. 1.177; 38 Man. 1. 2. 446,—-0AN. 


PART VI. SEOT. 1, SUB-SECT. 5.---B, 

1270 iv, -—-- Not where dismissal 
fustified,.jJ--Re MONAGHAN (1924), 67 
N. 8. Rr. 242.—OAN. ; 

1270 vy. ~-~-~.J-~ADAMA Niven 
LUMpRR Co. »% Kamioors SAWMILLS, 
Lrp. (1921), 70 D. I. R. 863; 30 
Ts. CC. h. $54.--CAN., 


PART VI. SECT, 1, BUB-SEOT. 5.—D. 


1292 3. Generul rule-~—Bill pendi 
to repeal Act. |—-Where a duty is fmposec 
upon a lecal wuthority to carry ont 
an Act, the fact tiat a bil) bas beon 
introduced to repeal that Act does not 
justify the local pt eeear Ip refusing 
to carry out the duty, & mandansuys 
Hea to compel performance,~--R. v, 
IATIUMINES URBAN DisTHIcT CoUNCIL, 
{1928} I. K. 260.-—-IR. 

1204 if. ———.)—Health Act, 1919, 
8. 147, gives the Commission of Public 
Health power to order a municipal 
council to corabine with other councils 
in providing equipping & me tntel ing 
@ common hospital. On the refusa 
by a council to obey such an order the 
Commission obtained an order niai 
for the issno of a writ of mandamus :— 
Held: where the issne of a t is 
obligutory under the stetute, vagueness 
in the order sought to be enforced is 
immaterial & the writ must issue.— 
HR. v. ROCHESTERSHAIRE COUNCIL, Hx p 
Posiuic Hrauttn Commission, (1928) - 
ee . 492; (1928) Argus L. R. 325. 


Cases 1308—1952. 
1808. Add. Annotation :—Refd. Reigate Corpn. v. 


Surrey County Council, [1928] Ch. 359. 


1317. Add. Annotation :—Refd. Brown v. Dagen- 
ham U. C., [1929] 1 K. B. 737. 


137, 


1828. Add. Annotation: — Refd. Everett v. 
Griffiths, [1924] 1 K. B. 941. 
1887. Add. Annotation: — Refd. Everett v. 1 K. B. 810. 


Griffiths, [1924] 1 K. B. 941. 


1375. Add. Annotation :—As to (2) Apld. R. vw. 
L. C. C., Ex yp. Swan & edger (1927) (1929), 


141 L. T. 590. 


1433a. Reference to statutory & other orders & to 
private & local Acts—- Duty to supply copies 
for use of court.])—PracricH NOTE, [1926] 


W.N. 308. 


1466a. —-— Cross-examination of deponent—-When 
ordered——Only in very special circumstances.] 


ENGLISH AND Emprre Digest SupPLEMENT. 


—B- ». Kent JJ., Be p. Sutra, [1028] W. N. 


1486a. ——- ———.J—R. v. Hancock, ALDERMAN 
of NortTsa WEST WARD oF BOROUGH OF 
PooLE (1839), 3 J. P. 723. 


1786. Add. Annotation :—Refd. R. v. Cory, [1927] 


1740. Add. Citation :—2 B. R. A. 639. 


Add. Annotation :—Refd. Bottomley v. West 
Derby Assessment Committee, 


etc., ete. 


(1931), 47 T. L. BR. 468, 


1749a. 
Jo. 212. 





——.]—R. v. VAYLE (1844), 8 J. P.. 
1809. Add. Annotations :—Refd. Re Letters Patent 


No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 


13]1,. 


53; Swift v. Board of Trade, [1926] 2 K. B. 


Part VII.—Quo Warranto. 


1837.. Add, Annotations :—Refd. Metcalfe v. Boyce, 
{1927} 1 K. B. 758; Bournemouth-Swanage 


| 1847. Add. 


Annotation: — Refd. 
Griffiths, [1924] 1 K. B. 941. 


Everctt = t. 


Motor Road & Forry Co. v. Harvey, [1928] | 1852. Add. Annotation :—Refd. Brown v. Dagen- 
ham U. C., [1929] 1 K. B. 787. 


1 Ch. 686. 
1846. Add. Annotation: 





ere Ae RR Bie ea Serr ” 


PART VI. 8EOCT. 1, SUB-SECT. 5.—E. 


e{. —— To register transfer.|}—TR. v. 
REGISTRAR OF TITLES, Her p. Mons, 
(1998) V. L. R. 411: 49 A. LT. 275; 
{1928] Argua L. R. 293.—-A US. 


ar. Jfunicipal council—Imposing con- 
ditions to permission to erect petrol 
pump oulside icgitimale scone of council’s 
functions.|—Held ; a mandamus should 


— Refd. 
. ee [1024] 1 K. B. 941. 


Everett v. | 1952. Add. 


Annotation : — Refd. 


Everett =v. 


Griffiths, [1924] 1 K. B. 941. 


PART VI. wan 6, asicanhde 1.— 


1350 i. Necessary pees Man- 
damus against municipal corporation. | 
—In mandamus proceedings aguinst a 
municipal corpn. it is the better 
practice to make partics to the pro- 
coedings the memnbers of council & 
officers whose alleged delinquencios 
are involved.—R. (RAD) v. PEMBINA 
MUNICIPAL Diatricy No, 552, [1922] 


be granted.— Re Tannpwick MUNICIPAL : eis 
CouNct., a Bowser & Co. (1927), CAN W.R. 857; 70 D. L. R. 549. 
27 8. R 209; 44 N.S. W. 
7,—AU PART VI, SECT. 6, SUB-SECT. 5.—~ 
ee Mayor-——Iefusing to put motion to Cc. * 
eting.)— R. v. FOLEY, Ax p. MILLER, sw. Tonamed county court judge—To 


[1928] V.L. in. 1.—AUS. 


sv. Mfunicipal corporation—Refusal 
to accept payment of moncy.}—Applita. 
sought a mandamus to compel the resp. 
municipality to accept payment by a 
third party of an alleged debt of {ts 
secretary -treasurer ;:-— Held: applts. 
could not. succeed, as they had failed 
to bring their case within the terms of 
art. 1141 C. C. or to establish agency of 
such third party in making the pay- 
ment for the alleged debtor.—PERRON 
eo. Corrn. Du VILLAGE DU SacrRi- 
ey De JESUS, (1929) 1 D. L. R. 197; 

1928} S. OG. R. 326; affy., 44 Que. 

. B. 400. —CAN. 


PART VI. SECT. a 





hear appeal from conviction--—Compliance 
by another ee }—He R. 
POCHREBNY, R. on en & 
STUEnS, {1930] 3 Ww. Ww. R. 483 sub 
nom. Ex p. POCHREBNY, 54 Can. C. C. 
185; 39 fan. L. R. 177.—CAN. 


PART VII. SECT. 2. 


1840 i. Discretion of court—Couri 
bound to consider all circumstances. }— 
On application for a quo warranto, the 
et. will cousider whether in alJ the 
ciroumstances the public interest. calls 
for the exercise of its discretion in 
(BouDROT) ¢t. 


favour of appct.—lIt. 
56 


JouNnaTon, [1923] 2 D. L. R. 278; 
N. S. R, 314.—CAN. 


1840 fi. ——— .J)— Where an 
a pheaton for quo warranto is made to 





1826 iv. arena! ae ASTLEMAN e Ct. of K. B., the granting or with- 
uP oN RON: » eet: 3 WwW, Ww R. 880; ; holding ‘of leave is in the discretion of 
D. L 30 B. C. R. 354.— | the ct., & the discretion ought to be 


" PART VI. SECT, 3. 


1841 i. When action for mandamus 
pending. }—An interlocutory mandamus 


exercised upon a sound consideration 
of the particular circumstances of each 
case.— R. (MATHESON )v,. HUBER, [1924} 
ine L. R. 905; 2 Ww. Ww. R. 596.— 


should not be ted, unless it can be 

shown that pltf. will suffer injury by | PART VII. SECT. oe SUB-SECT. 1.— 
ting for the result of the trial. A. (a). 

Proof of the claim for damages is not * 1871 ii, —— oe plication for 


a condition precedent to the granting 


2 
| 


& quo warranto, to e validity of 


of an yr ela mandamus.-~— | the ord ars tere of an Se srecor, on the 
seh v. ee Trvs- fieent that the appointment was 

Buti}. T1826), 4 .L. R. 81; because there was al an 
11926) 3W. W. R, 752,.—-0 Pan fiieneciae in office, was dis » as 


22 


ee eee ee en pts ee ee a ee Ee 


0 a ee oe 


the municipality nae Dower to appoint 
‘one or more Inspec 
Gees (1926), 59 N. og R. 93.— 


sx, -—— . Raliure to post name of 
candidate.\—Where after being legally 
nominated as a councillor for a rural 
municipality, a candidate informs the 
clerk & returning officer that he is 
considering withdrawing, but does not 
Withdraw, & the return ng officer does 
not post his name as one of the 
nominecs but declares another candi- 
date elocted by acclamation, a quo 
warranto proceeding is the correct 
method for testing the latter’s right 
to the a —R. (Mackay) v. Goon, 
163 1 W. W. R. 712; 66 D. L. R. 


a Disqualification of candi- 


date.|—-W here a person eclected to a 


municipal office Is at the timo of his 
election disqualified for tlection, the 
clection can only be attacked by an 
election petition; but where he ia 
disqualified from holding municipal 
office his casc comes under the me 4 
of continuing disqualifications whic 
afford good ground for a proceeding by 
quo warranto.—R. (NUTTALL) 0. BROWN 





11923} 2 W. W. R. 511; 33 Man. L. ft. 
pres —CAN. 

pee ae remedy avatl- 
able. }—The remedy by quo warranto is 


another statutory 


not excluded ey age 4 
e Legislature bas so 


remedy, unless t 
dec)ared expressly 


fae by necessary 
implication.—R. (Mc art May- 
cock, {1924] 4 D. L. Ri. 12223; 3 
Ww. W. R. 510.—CAN, 


PART VII. SECT. 4, SUB-SECT. 2.— 
B. sae 


¢ i. -————— Proo iOb, be 
R.v . MCKENZIE ( (Bs. 2 %. ‘t. Ch, 36. 
— CAN. 


PART VIL. oer 7 baal 2.— 
cha ——.J—- R. (MaTHESON) 0. 


(19gt) 2 2D. L. R. 905: 2 
AWW. 'R. 596.-—CAN, 


Vol. XVI.—Crown Practice. Cases 1954—2149a. 


1954. Add. Annotation: -— Refd. 


( Everett v. | 
Griffiths, [1924] 1 IK. B. 941. 
2007. Add. Annotation: — Refd. Everett v. 


Griffiths, [1924] 1 K. B. 941. 
2046a. Reference to statutory & other orders 





& to private & local Acts—Duty to supply 
copies for use of court.]—PracTicz Nors, 
[1926] W. N. 808. 


2098. Add. Annotation :—Apld. R. v. L. C. O., 


Lx p., Swan & Edgar (1927) (1929), 141 
L. T. 590, | 


Part VII!.—Prohibition. 


2110. Add. Annotations :—-Refd. St. Magnus, etc. | 
Parochial Church Council v. London Diocese 
Chancellor, [1923] P. 38; Hunter v. Stad- | 
tische Hochsecfischerei Gemeinniitzige Ges | 
sellschaft (1925), 183 L. T. 488; Mansficld cv. 
Robinson, [1928] 2 K. B. 353. | 

2112, Add. Annotation:—As to (1) Refd. St. 
Magnus, etc. Parochial Church Council v. 
London Diocese Chancellor, [1923] P. 38. 

2121, Add. Annotation :-—-As to (2) Folld. R. uv. 
North, La p. Oakey (1926), 43 T. L. R. 60. 

2129. Add. Annotations :—-Apld. St. Magnus, ete. 
Parochial Church Council v. London Diocese | 
Chancellor, ;1923] P. 38. Refd. R. v. North, 
Ea p. Oakey (1926), 48 T. L. R. 60. 

2130. Add. Annotations :—Refd. hi. v. Electricity 
Comrs., Hx 7. London Electricity Joint 
Committee Co. (1920), [1924] 1 K. B. 171; 
R. v. Powell, Bx p. Camden, [1925] 1 hk. B. 
641. 

2132. Add. Annolations : —Consd. R. v. Swansea 
Income Tax Comrs., Aa p. English Crown 
Spelter Co., [1025] 2 KK. B. 250; RR. v. North 
Worcestershire Assessment Committee, Ba p. 
Hadley, [1929] 2 K. B. 397. Refd. RK. v. 
Electricity Comrs., Bc p. London bhicrttieity 
Joint Committee Co. (1920), [1924] 1 cc. Gs. 
171; Dennerley v. Prestwich U. D.C. (19285, 
141 °L. T. 602. 


nt aes teeter nev anemenepeontin inte skal 
ee rian! — 


PART VII. aad aaa a 
o c e 


| 
! 
1958 ili, ——— ——-.]}—I. ». ADAMS | 
(1850), 1 C. L. Ch. 203.—CAN. | 
1969i. What is  arquiescence.|—- | 
Acguicacence by a relator in the | 
alleged offence, to bo fatal, must bo 
acquiescence at the time the alleged 
offonce is committed. The subsequent 
conduct of a relator in agreciug fo 
overlook the equal alleged guilt of 
others does not constitute disqualify - 
ing acquiesccnce.--R. (MATHESON) v. 
Hurur, (1924) 2.D. L. R. 905; 2 | 
| 


li. —-— : 
Dovuert, (1924} 3 D 


W. W. RR. 596.—CAN. niutteo 


PART VII. SECT. 4, SUB-SECT. 3. 


1990 i. Effect of delay.J——Unneces- ; 
sary delay in making an application | 
for a rule nisi for quo warranto is a bar ; 
to that remedy. A delay from (ct. 
to Apr., the ct. having sat twice 


fo mK, ow. SCOTT 
in the meantime, is a delay of such i can, ; 


length.—Re Crosman & MclLEop’s, | 
ELection, Zz p. Howarp (1922), 70 
D. L. R. 589.—CAN. 


! 

| 

| xequently amended. 
PART VII. SECT. 4, SUB-SECT. 4.—A. | 

t 


146; 

ea. Necessity for — That mwtion 
made at instance of relator.J-——-On a 
motion for a quo warranto, an affidavit 
stating that the motion is made at 
the instance of the relator must be 
filed before the service of the notice 
etition, & where it bas 
not been so filed the motion will fail. 
—R. (Mackay) v. Goon, {1922} 1 
AN, 


of motion or 


eat 


PiGsag ees SS ee eR, 


PART VIL. 


eieeeieee ]— 


| 
KR. (MCARTHUR) 1. | 
1 ii, --—-- Burden of proof.}—On the | 
| hearing of an infonnation in the nature 

of quo warranto procecdings to oust 

resp. from bis office as one of the com- 

of adjustment under 
Products Sales Adjustment Act, tho 

‘ onus is on resp. to 
entitled to bcd the offlee so attacked.--- | 
eu. ees (1930), 43 B.C. 1. 129. 
sb. Defence —Fvilure to answer objec- 
. tion-—-18 admisaion of truth of objection.) 
(1851), 2 C. L. Ch 


sc. Service of notice of molion—T'ime 
| for—AMisluke as ok of 
—R. v 


(1902), 3 O. L. Fh. 410: 
10. W. R. 645.—CAN, 


PART VIL. SECT. 1. 


2109 1. Whether grauntable ex debito 
justitie— On cxceas or want of juria- 
diction—~ Apparent from proceedings. \-— 
Where waut of jurisdiction fs apparent 
on ihe face of the pruccedings a stranger 
ia entitled to a writ of prohibition, ez 
debito justdie.—T. vu. ENYVETY Ex p. 
WEBEL (1928), 22 Q. J. P. 138.—AUS. 


23 


vy. KINGSLAND 
PaRIsH, INSPECTOR OF Taxns, Ex p. PHar- 
SON, KINGSLAND ESTATE, R. v. KINGSLAND 
PaRISH INCOME Tax Comnrs. & INSPECTOR 
oF Taxks, No. 1141la, ante. 


2142a. ~--—.]—A writ of prohibition will not lie 
to restrain justices in petty sessions from 
enforcing a warrant of imprisonment on an 
order for payment of rates where no remedy 
of a preventive, as distinct from a corrective, 
nature can result from the issue of the writ.—— 
R. v. NoRFOLK JJ., #2 p. DAVIDSON (1925), 
69 Sol. Jo. 658, D.C. ao 


2149a. ———-.]---Appcts. having obtained a rule for 
a writ to prohibit the General Comrs. from 
making, allowing, confirming, enforcing, or 
otherwise proceeding upon an assessment to 
income tax :--J/eld: prohibition would not 
lie to the Gencral Comrs., who had acted in 
accordance with their statutory duty in 
making the assessment & had not exceeded 
their jurisdiction.---l. ve. SWANSEA INCOME 
Tax Comns., Be p. ISNGLISH CROWN SPBLTBR 
Co., (1925) 2 K. B. 250; 04 L. J. K. 3B. 718; 
133 L. T. 1433 41 'T. L. R. 505; 9 Tax Cas. 
437; sub nom. R. v. INCOME ‘Tax GENERAL 
Comrs., iva p. ENGLISH CROWN SPELTIER Co., 
Lrp., 69 Sol. Jo. G06. 


Re i ee ee nn ee crieetamneemmmtmmnntsiioen ahi Lankdadidetaliiiee than ancameennahaasaditon aaitenedianndliehetecenstimeeateummennteedeee er nnn NST OS Sena nana EOS OT 


PART VIL. SECT. 4, 


2017 i. Acceptance of office—Accepl- 
ance or acting in office need not be 
slated.|-—-R. vu. STRPNENBON (1851), 1 
Cc. L. Ch. 270.---CAN 


SUB-SECT. 4.—C. | 


| 
| 


PART VIII. SECT. 2. 


hi. mene meee, J me MINISTER 
Yor LABOUR & INpustRY (N. 8. W.) 
vu. MUTUAL LIFt & CrrizENs ASSURANCE 
Co., LTD. ase $0 C. L. it. 4883; 28 
Aras: L. t. 252; 22 S. R. N. 8s. Ww. 
610; 39 N.S. W. W. N. 9435 (1922), 
N.S. W. Ind. Arbn, Cua. 20.—AUS. 


PART VIII. SECT. 4, SUB-SECT. 1. 


af, ——~— Interference with discretion 
uf judge.J—ihic pp. BoRG (1028), 28 8. RR, 
Sea ae. 564; 45 N.8. W. W. N. 167. 


PART VIII. SECT. 4, SUB-SECT. 2. 


2150 vi. >] ~~ Prohibition is 
granted where there 1s waut of juris- 
diction {in an inferlor ct.-—-Rosnnapika 
». THE MACOABERS, 11923] 2 W. W. Rh. 
320.-—CAN. 

215 
{1925 


mre aon 


SECT. 5b. 
L. It. 812.—CAN. 


Dalry 


rove that he is 





0 vii, ——-.]— 
3D. L. I. 966; 44 
Cas. 199.—-CAN. 

2150 viii. ——-.J-~-Re R. v. LAMBTON 
(Ont) (1926), 46 Can. Crim, Oas, 13.— 


2160 ix. ——.}]—Prohibition should 
not Issue, unless It {s clear on the face 
of the proceedings that there fa want 
of jurisdiction. — CHILDREN’R AID 


Wooprovor, 
| 
| 
Qnciery OF ST. ADELARD ». Ste. Roan 


» 98.-— Can. Crim: 


weele subse- 
. PONSFORD 
22 6. L. tT’. 


RURAL MUNICIPALITY en (1926) 
4D. L. 2. 4665 (1928) 3 W. W. RB; 
46 Can. Crim. Cas, 305.—CAN, 





2150 x. -}—The writ of pro- 
hibition may be resorted to only whore 
there is a complete lack of Jurisdiction. 
weft, v. DEE ( n.), {1927} 4 LD. Ia R. 


Canes 2168—2810a. Enousu. AND ‘Ewprre Digest Surriamenr. 


"2168. ‘Add. Annotation: A 
_ Ba p. Oakey, [1927} 1. 
2187a. -|—In the case of ne misinter 
tion of an Act by an inferior ct., the considera- 
tion of which arises incidentally i in the course 
of a proceeding which is confessed to be within 
ite jurisdiction, a prohibition will not lie, 
unless it be made appear to the superior ct. 
that the party app ing for the prohibition 

the course o 

inferior ct., alleged the pose for a contrary 
interpretation of the Act on which he a ple 
for the prohibition, & that the inferior ct. 
proceed ee notwithstanding such alle peg 

OME v, CAMDEN (EARL) (1795), 6 iro. Parl. 
Cas. 203; 2 Hy. Bl. 588; 126 E. R. 687; 
affg. 8. C. sub nom. CampEN (LORD) v. Home 
(1791), 4 Term Rep. 382. 


Annotations :~—Consd. Gould v. Gapper a te 5 Most, 
Distd. Wadsworth v. Spain (1851), 17 171. 
R. v. Greenwich County Court Judge (18 8 60 L. T. 


prvi. ion v. North, 





$45. 
Apld. 
48. 


Refd. Gare v. en (1803), 3 3 East, 472; Veley v. Burder 
(1841), 12 ac he 5s ke App ledore Commutation 
(1845), 8 ptian Bonded ease Co. 


v, VYoyasu ‘ooh ata 1A.C 


2200. Add. Annotations :—Consd. at, Mazous, ete. 
Parochial Church Council v. London Diocese 


Chancellor, [1923] P. 38 ; rn v. North, Ez Re 


Oakey (1926), 43 T. L. R. 

2220. Add. Annotations :—Reid. R. v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171; R&R. 

, v. arias Minister, Ba p. Davis (1929), 141 
Ll. T. 6. 

2221. Add. Annotations :—Ounsd. R. v. Electricity 
Comrs., Hz p. London _Hlectricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171; R. ». 
Fae Minister, Ee p. Davis, [1929] 1K. B. 

: 61 

2254. Add. Annotations :—Refd. R. v. Electricity 
Comrs., Ha p. London Electricity Joint 
Committee Co. (1920), [1924] 1 K. B. 171; 
R. v. Health Minister, Ha p. Davis (1920), 
141 L. T. 6. 

2287. Add. Annotation :-—Consd. R. v. Electricity 
Comrs., #2 p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B.171. 

2287a. Assessment committee.|—-A rating authority 
had appointed a sub-committee to fix the 
values of properties in the district for the 
purpose of the preparation of the valuation 
list. They appointed P. & G. members 


ee EE eae oe nk a 529; 49 


ais xi, S. P. "JOY Ex p 


ee Nae NaH 


entered upon an has oy 


inguiry, he 


oe found o fa hough 





reta- | . 


he proceedings in the | 


PART VIII. SECT. 5, SUB-SECT. 1. 
Before hearing. }— 
hibition prohibiting: @ district ot. judge 


2217 vi. PT Pb want of jurie- 
diction nppearing -on the face of 





. thereof, & =i ace ed the same 
two persons as their representatives on resp. 
assessment committee, The applicant had 
given notice of ella asa to his assessment 
to resp. committee, & on learning the above 
facts, obtained. a rule nisi for a oe 
to that committee from hearing & deter- 
mining his objection:—Held: a writ of 
prohibition would lie to an assessment com- 
mittee.—R. v. Norru WORCESTERSHIRE 
ASSESSMENT COMMITTEE, Ex p. HADLEY, 
[1929] 2 K. B. 397; 98 lL. J. K.. -605; 141 
L. T. 557; 93 J. Pp, 199; 46 T. L. RB . 525; 
27 L. G. RB. 458. 


2290.. Add. Annotations :-——Consd. R. v. Electricity 
Comrs., Hw p. London ree eed Joint Com- 


mittee Co, (1920), [1924}1 K. B Po Refd. 
Hearts of Oak Assurance Co. v. A.-G. (1931), 
47 T. L. R. 679. | 

2808. For the existing paragraph in original 


volume substitute as follows :— 

Electricity Commissioners.]—The powers of 
the Electricity Comrs. are to be exercised 
dean é& not ministerially, & a writ of 
prohibition will issue if they make an order 
giving effect to an ultra vires scheme.—-R. v. 
ELeEcTRiciry Comrs., Ex p. LONDON ELec- 
TRICITY JOINT CoMMITTEE Co. (1920), Lrp., 
[1924] 1 K. B. 171; 93 L. J. K. B. 390; 180 
L, T. 164; 88 J. P, 13; 39 T. L. R.. 7153 
68 Sol. Jo. 188; 21 L. @. R. 719, C. A. 

Annotations --—Apld. &. . Church Assembly Legislative 

Committee & Obureh Assembly, isr p. 
(1027), 44 T. L. RR. Ren R 
Davis, {1929} 1 K. ; . 
Assessment Cinimieiae: yO p. Hadley, [1929] 2 K. 97. 
Consd. A.-G. v. London & Home Conation Joint Electricity 
Authority, (1920]1 Ch, 513. Refd. R.v. Electricity Comrs., 

Hz p. Yorkshire Klectric Power Co. (1927), 91 J. P. 191; 

Sholl Co. of Australia, oe ie aedert Comr. of Taxation 
(1930), 47 T. I. Re 115; London County waite 
ee pe. ae protection Assocn., Ltd., (1931) 

2809. Add. Annotation :—Retd. R. v. Electricity 
Comrs., Hx p. London rete ae Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. 

2810. Add. Annotation :—Refd. R. v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), {1924} 1 K. B. 171. 

2310a. —-~-- —~-~.]}—-Prohibition will not lie 
against the Comptroller-General in respect 
of any act or decision which is either done or 
taken at the direction of the Law the veuon ok tne: paw OMe, 





PART VIII. SECT. 5, ” PART VIILSECT. 5,SUB°RECT.3.—A. 
sf. pec be defence filed or matter 
A writ of pro- i with.}—Where want of jurie- 


diction docs not appear on the face of 


of the ni, S. ?.—WaTEsaWws Workens’ 


Mrsreniry, [1927 R. 481; i from benring an appeal from a sum- 
A. Tr, 37 ‘Tio V fen L. R. 348.— | mary conviction, Be the ground of | ne proceedings. a pire Part 
AUS. Meal of jurisdiction :—-He ee that a defence has not been filed, or 
iy ee Ms errs & Sone | that the matter has not been dealt 
PART VIII. SECT. 4, SUB-SEOT. 4.—A. (toa er Pe eat are D. L. | with by the inferior ct., ia not a ground 
3184 iv. ee re WILton | LZ, KR. 35,—CAN, agains Set. Lag for prohibition. 
Farmurs’ Co-o ASBOCN. v, ~~ HOSE fad CABRERA: 
ral, ——y- tyre roy, | Haeanet forieeoeng | PAREV ng or 
1929] 1 D. L. R806; 1 W. W. i 
hy Mads LW Gls ad, (oss | prseaicing ut, seo, soy, ington so erate Be 
| SaoER Co. (1922), $8 Can. Crim. Cas, PART VIII. SECT. 6 
PART viu. SECT. 4, SUB-SECT. 4.—B, | noe i. ——— Not to. arg erie 
2192 ti, ———.}—-Probibition does not @ & 
PART VII. SECT. 5, S 2. | court,}— auing & 
lie where the lower c ct., » having properly aa SECT. 5, SUB-SECT. ae OMNEIL, yr thos 2 Le ae ,' ge 


esrential to the validity of ita order: it SOhibition oe he ential on AUBTRALIA GIL- 

was competent is —_ » Maaie- srapted either before or after or d nit. Watr & SANDERSON, Lrp. 
Bnageny, (loge 43 ioas. 2D. i Far 614; ‘ae L. R. oaty ‘sa cok. con Pikes rey 

Bragipy, (1928 St. R. a spe SON, : , d * reved. other 

Qa. I. P. sine , Q os 526. wel ARN. 16 8. . = 707.” 
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= Or which is sales to an a 
. in these respects against 


48 RB. P.C. 416. 


2812, Add. Annotation :—-Refd. R. v. Klectricity 
Comrs,, Hz p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. 

2321. Add. Citation :—[1923] P. 38. 

2326a. Reference to statutory & other orders & to 
| pide & local Acts—Duty to supply copies 
er use of court.}—Pracrice Norse, [1926] 


W. N. 808. 


2845. Add. Annotation :—Rofd. Engelke v. Muse 


mann, sacs A. C, 483. 


appeel to him, nor 
e Law Officer.— 
Re WINGATE’S PaTENT, [1931] 2 Ch. 272; 100 


_ OJ. Oh. 370; 145 L. T. 572; 47 T. LR. 541; 


Vol. XVI.—Qrown Practioe. votic Oem nsen 23100-2458. 


G59 ; 
746 ; 


Co., Ltd. 


2882. Add. dnnotation :—Refd. 
Parochial Church Council v. aEsease Diocese 
Chancellor, [1923] P. 38. | 


2388. Add. Annotations :—Roefd. Pickford v. Quirke, 
- Pickford v. I. R. Comrs. (1927), 48 T. L. R. 
R. v. St. Marylebone Income Tax 
Comrs., Ee sae te (1928), 13 Tax Cas. 
v. : 
(1927), (1929), 141 L. 7. 590. 


2400. Add. Annotation :—Consd. Simbro Trading 


Magnus, etc. 


Ex p. Swan & Edgar 


v. Posograph (Parent) Corpn., 


[19290] 2 K. B. 266. 
2401. Add. Annotation :—Refd. 


OGampbell r. 


Pollak, [1927] A. 0. 782. 


tee a so ene 





2449a. 


171. As to (1) Refd. R. v. London County 

Council, £« p. Entertainments Protection 

Assocn., Ltd., [1931] 2 K. B. 215. Ae —R, v. 
to (3) Refd. &. v. Electricity Comrs., Ex p. En 


London Ele-tricity Joint Committee Co. 
(1920), (1924: 1 K. B. 171; 
of Health, Lz p. Yaffe, [1980] 2K. B. 98. 
Remedy by way of appeal—Notice of 
KINGSLAND PARISH 
Ee 
KINGSLAND Hstrate, KR. v. KINGSLAND PaRIsH 
INCOME T'ax Comns. & INSPECTOR OF Taxks, 


2422a. 
appeal given.}—RH. vv. 
INSPECTOR OF ‘TAXES, 





No. 1141la, ante. 


2448. Add. Annotation :—-Folld. 
Criminal Cowt JJ., 





K. B. 48. 
ss PART VIL SECT. 7. 
2319 via. —-— ——-,}--Circum- 
stances in which :—Held:; resp., by 


epply to the judge of the D vision 
under Division Cts. Act, to set 
aside a judgment, had not waived his 
rights to move for a ee 
OrrR v. Krepaky, (1925) 3 DD. L. R. 
1018; 57 O. Ia. R. 353. o] AN. 


2818 viii. ~——-~ j—Where a 
person appears at the hearing of an 
affiliation summons only to protest & 
to object to the jurisdiction, he docs 
not, by remaining there after his 
objection is overruled, & by endeavour- 

cn Fe to discredit complainant’s story, 
voluntarily submit mself to the 
jurisdiction or deprive himself of the 
right to apply for a_ prohibition.-— 
Ez p. HoLMEs (1927), 27 8. R. N.S. W. 
263" 44 N.S. W. W.N. 82.—-AUS. 


PART VIII. SECT. 8, SUB-SECT. 4. 
sg. Ayainst parties.) -— Prohibition 
lies against Pthert as well as against 
_— Jt ors of the inferior ct.—Rosun- 
THe MaccasEss, [1923] 2 

W. EW. "h. 320.—CAN. 


PART VIII. SECT. 8, SUB-SECT. 6. 


sh. Admisstdi of statements made 
on tnformation & belief.}—An applica- 
tion for prohibition is not an inter- 
locutory motion, hence, under K. 
Rule 392, statements made on tnforma- 
tion & belief in the affidavits filed 
ebereon Pg noe ease ce oer 


. GUN 
fives) s "4 Be tebe Nagose 2 
73 sud nom. Ex p. BKEAU- 
CHENE, ry Ge Crim. Cas. 57.—-CAN. 


_ PART VIIL SECT. 8, SUB-SECT. 10. 


2401 1, Not from order as to coals, 
“On granting & writ of prohibition pre- 





| 
| 


Kap. LC. &™, 


KR. v. Minister 
Jo. 881 ; 


p. PEARSON, 








Comrs., 
It. Centrul 


£1925) 2 


v. 





K. B. 08. 


vonting % imegistrate from proceeding 
with the hearuig cf a charge, costs were 
given against the tnformant. Ou 
appeal as to costs: eae the appeal 
should be dismissed.—-R. LEONARD, 
[19%1) 3 W. W. FR. 7683 “66 bL. RR 

a ae Can. Pe Cas. 255; ~ 15 Sask. 


L. 


PART IX. SECT. 1. 


vw. DENNY 
30 Can. 


121.— 


jaan. 61 D. Li: 
Crim. Cas. 773 
CAN. 

g li. —~-—-—.}—H. v. Woopsrocr, 
TOWN ASSESSORS, Ex - Bank oF 
Nova Scouvts (1922), 68 D. L. R. 48.—- 


eae .--R. v. Wooo 
(1924), ve Can. Crim, Cas. 382.—CAN. 
giv. --— --—-.}-—-MAHAMMAD RAZA 
SAHEB Brieaml v. SADASIVA Kav 
oe I. lL. R. 49 Mad. 49.—IND. 

v. i-R. v. O'BRIEN, 
kr rp. THWRIAULT Goi», 45 N. b. kh. 
275; 29 Can. Crim. Cas. 141]; 41 
D. Li: lt. 97.--CAN. 


vi, ~-——~ ~}—Where a 

has ample remedy by appeal ce mabe 
will not be granted unless some seatis- 
factory reason is given why the remedy 
b BP ed of ap was not taken 

tage of t. B PRREANG, Ez p. 
Sicboxanp (1926), 53 N. B. BR. 37.—~ 

= Fi 


newer 


—~ R. 
R. 663; 
51 0. L. "R 


lene name mes 











C oetennanedlimaiehemetend 


—Ee p. GAUTREAU 
ne R.), {1928} 1 D. L. BR. 271: 49 
Gan. Crim. Cas. 182.—CAN. 

zi. oa een, FR, v. OLSEN {1923}, 
32 B. C. R. 516.—CAN, 


PART 1X. SECT. 3. 


sk. County court judge in Nova 
Scotia Liprisonment on civil process.) 
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4 


Part IX.—Certiorari. 


2421. Add. Annotations :—-As to (1) Refd. R. v. 
Electricity Comrs., Hz p. London Electricity 
Joint Committee Co. (1920), [1924] 1 K. B. 


Not to quash red apie K. B. 
of the High Ct. of Justice 
to issue a writ of certiorari for the purpose of 
removing into that ct. an order of the 
Sriininal Ot. with a view to its being quashed. 
CENTRAL 
p. London Country Councit, [1925] 2 
K. B. 43; 04 L. J. K. B. 479; 
666; 895. P. 65; 41 UT. L. R. 269; 69 Sol. 
27 Cox, ©. 0, 734, D. O. 


2458. Add. Annotations : 
Yhurch Assemnbly | egislative Committee & 
Church Assembly, Ax 
(1927), 44 T.L. R. 68. Refd. R. v. Electricity 
Bz p. Tandon Klectricity Joint Com- 
mittee Co. (1920), (1924) 1 K. B. 171; 
Minister of Health, a p. Yaffe, [1930] 2 


i 


Div. 
as no jurisdiction 


Jentral 
CRIMINAL Court JJ., 
182 L. T. 


-~-~As to (3) Apld. KR. v. 
p. Haynes Smith 


Lk. 2. 


Re Merzcnn (1930), 53 Can. C. C. 244.—- 
CAN. 


sl, Wigh Courta in India.}--Subject 
to a statutory oxception in respect of 
the Acts or orders of the Governor- 
General & VCounell & of the Governor 
& Counell, dune or mado by them in 
their public capacity, the High Cts. 
in In_@jla possess the same jurisdiction 
to issuo writs of eertiorart as the Ct. of 
King’« Bench in Jngland, VENKA- 
TAKATNAM 1. SFORETARY OF STATE FOR 
INDIA (i930), I. L. K. 63 Mad. 979.— 


PART IX. SEOT. 4. 


am. Céeneral rule — Persons tlleyatly 
purporting to act aa court.|--Where the 
assumption of authority by a tribunal 
ju illegal ro the beginning, It ts not 
subject to cerliorurt.—l. KuLLy) v. 
MAGUIRE & O'SHHIL, (1923] 2 1. FR. 


5 woo“ e 


PART IX. SECT. 5, SUB-SECT. 
2495 i. vam )-—-A writ of 
certiorurt {is uot granted ex detito 
ieee or a8 a inatter of legal right 

but is an a baproay to the sound 
discretion of ct., & whore there are 
disputed questions of fact whioh can- 
not be satisfactorily tried out on 
affidavita, but should be tried by vivd 
voce testimony, & the questions in- 
vorver are Paging for decision in the 
Ct. of K. e application for 
certiorari will not be granted.— Work- 
MEN’S COMPENSATION BOARD v. Ba- 
ShCeeS LUMBER Co., (1923] 4D. L. Ft. 


PART IX. SECT. 6, SUB-SECT. 1.-—A. 
t i. ————.}+—-Where the inferlor ct. 
has, & the ct. above ry not, juris-. 
diction, certiorari cannot be had.— 
reerawis v. Born & MoDovuGALt (1865), 
4 Nfiid. L. R. 727.—NFLD, 


2.--A. 





Cases 2521—2771. 


2521. me ayaa :—Refd. R. v. Cory, [1927] 
1K. B. ; 

2522. Add. Annotalion :—Refd. Leyton U. C. v. 
Wilkinson, [1927] 1 K. B. 853. 

2556. Add. Citation :-—4 Jur. 151. 

2566. Add. Annotation :—Refd. R. v. Harris, 


[1927] 2 K. B. 687. 


2699a. j}—Ex p. KYLSANT & MORLAND (1981), 
75 Sol. Jo. 489, D. C. 


2718. Add. Annotations :—Consd. R. v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K.B.171. Refd. 
ae ao of Health, Ez p. Yaffe, [1930] 
2 98 


2780. Add. Annotations :-—-Refd. R.v. Sheffield JJ., 
Ex p. Rawson (1927), 91 J. P. 1938; R. wv. 
Southampton County Conlirming Committee, 
Ex p. Slade, [1929] 1 K. B. 2638. 


2734. Add. Annotation :—As to (2) Refd. Frome 
United Breweries Co. v. Bath JJ., [1926] 
A. C. 586. 

2735. Add. Annotations :—Refd. Frome United 
Breweries Co. v. Bath JJ., [1928] A. C. 586 ; 
Maclean v. Workers’ Union, [1929] 1 Ch. 602 

. qt. v. Huntingdon Confirming Authority, 
(1929) 1 K. B. 698. 
-2785a. --—-- Order of County Council-—Improper 
grant of cinematograph licence.|—It was 
the practice of a certain County Council, 
in granting licences to use premises for 
cinematograph exhibitions, to impose the 
condition that the premises should not be 
so used on Sundays, Christmas Day or Good 

Friday ; but also to entertain applications 

for permission to open the premises for cine- 

matograph entertainments on those days. 

A co. applied for a licence to open & use 

premises for cinematograph entertainments, 

& also for permission to open the premises 

for such purposes on Sundays, Christmas Day 

& Good Friday. In compliance with this 

application the County Council made an 

order to the effect that, ‘‘ subject to arrange- 
ments at the premises being completed to 
its satisfaction, the Council will take no action 
for the present in the event of the above 
named premises being opened for cinemato- 
graph entertainments on Sundays, Christmas 
Day & Good Friday as from & including 


Cae ne ee en ea snemnsameonenanmennm anne agunenesenammnemenammncenantnaddaalt 
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Sunday, July 6, 1930, provided: (i.) that a 
sum of £35 be paid to charity in respect of 
each Sunday, Christmas Day & Good 
Friday on which the premises are ni for 
cinematograph i ents.”’ The per- 
mission was also subject to conditions 
relating to the auditing of receipts & expenses, 
the character & hours of the entertainments, 
& the employment of servants :—Held: a 

writ of certiorari should issue to bring up & 
quash the order of the County Council as 
having been made without jurisdiction, the 
council having no power to dispense with the 
provisions of the Sunday Observance Act, 
1780 (c. 49). 

I am unable to distinguish in ‘princi le 
between the application for a licence under 
Cinematograph Act, 1909 (c. 30), & an appli- 
cation made with regard to a licence for a 
ae ai which for many years... 

been held to be a judicial act (SLESSER, 
L.J.).—-R.. v. LONDON CouNnTy COUNCIL, 
Ez p. ENTERTAINMENTS PROTECTION ASSOON., 
Lap., [1931]2 K.B.215; 100 L. J. K. B. 760: 
144 L. T. 464; 953. P. 895 47 T. L. R. 227; 
75 Sol. Jo. 138; 29 L. G. R. 252, C. A. 
2736a. Certificate of Post Office medica. 
officer—Workmen’s Compensation Act, 192f 
(c. 84).)—Appct., a telegraphist in the em- 
ployment of the Postmaster- General, com- 
plained to the Post Office medical officer at 
G. that she was suffering from tclegraphist’s 
cramp. In accordance with the regulations 
of the Post Office medical service, the case 
was referred to the chief medical officer, whc 
had special knowledge of telegraphist’s 
cramp, & he certified that appct. was not 
sullering from it :—Held: (1) the giving of a 
certificate was a judicial act, in respect of 
which certiorari would lie; (2) it issued cz 
debilo justite at the instance of an aggrievec 
person; (3) an appeal to a medical referce 
under sect. 48 (1) (f) of the above Act was 
not equally beneficial, since he could only 
deal with the medical correctness of the cer- 
tificate & could not inqure into its validity.— 
R. v. POSTMASTER-GENERAL La p. Cak- 
MICHAEL, [1928] 1 K. B. 291; 96 L. J. K. B. 
347; 13870. T. 26; 913.P.43; 48 T. LR. 
228; 21 B. W. C. C. 226, D. C. 
2771. Add. Citation :-—2 B.R. A. 612. 





a 


t ii. One of judges prejudiced.|— , 9838; 2789 i. Sufficiency of evidence in cour. 
Where a logal practitioner, having no | —CAN. | Delotn Com nar undér Liemperance 
direct interest io a local ct. action, on d i. —-— Decision of county court | act, BLS. C., 1920 (c. 194).]--Applica- 


the morning on which Judgment in the 
action was to be delivered, discussed 
the action with one of the just foes who 
heard the action, & made certain state- 
menta calculated to prejudice him 
against one of the parties :—Held;: 

an order in the nature of a writ of cerliora 
certiorari should be grauted removing | 4). i. 
the hearing of the auction into the 
Supreme Ct.—te AN ACTION IN THE 
LOoAL COURT OF ADELAIDE, BURKE v. 
STaABAR, (1927) S. A. S. R. 180.—AUS. 


PART IX. SECT. 8, SUB-SECT. 2.—A. 


reri.—R. 
R. 411; 





2711 i. JXistress warrant 
he ed exportation tar. _wW here the 
veer ae assessing a tax rested with the 
for tho province, & the pro- 
vinoial Secretary-Treasurer had power 
only to determine whether the tax 
should be recoverud by distress or by 


2763 ii. 


sitt 
Act, 
action :—Held iorart would not 
He to bring into the Pie tke Ct. a 

the Secre- 
arnGane ‘BO 


distress warrant signed b BERQUIST, [1925} 


tary-Treasurer for an 
assorsed, his act hele ministerial & 
not judicial.- -—FI RETUERINGTON ¢. rae 
hiTY Export Oo., LTp., (1924) 


2763 


‘Cas. 169.—O 


reversing dismissal of offender. \-—W here 

ou the trial of an offence punishable by 
summary conviction the magistrate 
dismisses the charge, & on appeal to 
the county ct. he is reversed & accused 
convicted, oe may be sought by 


(192 
43 Can. Crim. Cas. 


PART IX. aad aaa 2. 


2763 i. General rule.j—R. v 
Ex Bp. LiInDsaY (1922), 70 ». t. 
193; 38 Can. Crim. Cas. 190.—CAN. 
——.}] — The 
whether a decision of a wrec 
as a ct. under Canada Shipping 

8. C., 1906 (co. 113), Part X., 
was made in @XCESS of his jurisdiction 
cau be inquired rae certiorari.—Jte 


[1925] : W. W. RK. Tose —CAN. 


i. ———.!-—-Ez p. Jonns (N. B.), ' motion was 
{1926] I bo re i. 587; 45 Can. Crim 


tion o a certiorari to quash a con- 
viction under the-above Act on the 

Above grounds,  disinissed.—R. —_v. 

| GRANT (Sask.), (1922) 2 W. W. R. 
624; 69 D. L. rt 718; 38 Can. Crim. 

Cas. 234.--CAN 

| 





MEEHAN {1926] 2 2789 ii. j—w hen a oe ct. 
si W. W.R. 819; | judge has acted entirely within bis 
325.—CAN. haridiciion & has decided a questior 


of fact upon evidence properly before 

him, rari does not lie to remove & 
} quash sach decision, merely upon ve 

ground that it is not warrante Bo hog 

evidence or weight of evidence. 

Siti LUMBER Co., LTD. (1924), Ai 

N. B. I. 440 —CAN. 


. BaRRY, 
L. 1 


uestion 
comr. 


2789 tii. ——~.)—-Re Hiu_MAN (N., S.. 
(1926), 46 Can. Crim. Cas. 3 308.—-CAN. 


sm. Plea of ** guilty’”’ hina co 
Deft. having pleaded Yullty “& being 
summarHy convicted by a ones 
magistrate: moved for a cert 
| ea that he had so pleaded :— 
Held: deft. had p nee la & the 
smissed 


ARal- 
- Cag. 98. 





L. RR. 696 ; 


. | ATRONG (1922), 38 Can. Crim 
| —CAN. 
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27965. Add. Citation i—27 Cox, Cc. CO. 258. . 
Add. Annotation :—Retd. R. v. Lincolnshire: 
JJ., Hx p. Brett, [1926] 2 K. B. 192. 
2797. Add. Annotation :—Refd. R. v. Sheffleld JJ., 
: Ez p. Rawson (1927), 91 J. P. 193. 


2812. Add. Annotation :—Expld. & Distd. R. ». 
Central Criminal Court JJ., Ez p. L. ©. C., | 


{1025] 2 K. B. 43. 


2822. Add. Annoijations :—As to (2) Apld. R. v. 
Postmaster-General, Ea p. Carmichael (1927), 

Refd. R. v. Minister of 

Health, Bz p. Yaffe, [1930] 2 K. B. 98. 


2830. Add. Annotation :—Refd. Palmer v. Crone, 


96 L. J. K. B. 347. 


[1927] 1 K. B. 804. 


9884. Add. Annotations :—Retd. R. v. Adama, Ez p. | 
Pope, {1923] 1 K. B. 415; Palmer v. Crone, ! 31682. 


[1927] 1 K. B. 804. 


2846. Add. Annotation :—Consd. Andrews 


Carlton (1928), 93 J. P. 65. 


2862. Add. Annotations :—Apld. R.  v. 
Worcestershire Assessment Committee, Hx p. 
Hadley, [1929] 2 IK. B. 397. 
United Breweries Co. v. Bath JJ., [1926] A. C. 


586. 


2869. Add. Annotations :—Consd. Frome United 
Breweries ©). v. Bath JJ., [1926] A. C. 586. 
Refd. Maclexn v. Workers’ Union, [1929] 


1 Ch. 602. 


3 

2923. Add. Annotation :—Refd. Kenney v. Kenney | S186b. eae es os cp the pemoval of & 
: 

| 


(1925), 183 L. T. 400. 


2041. Add. Citation :—7 Dowl. 616. 


2955. Add. Annotation :—Distd. R. 
Criminal Court JJ., Ea p. Iu. ©. C., [1925] 2 


K. B. 43. 


3058. Add. Annotation :—Refd. R. v. Minister of | 30094. 
Health, Hz p. Yaffe, [1930] 2 a. 2. 8. 
8069. Add. Annotation :—Refd. R. v. Adams. Fx p. | 


Pope (1923), 128 L. T. 597. 


en tt SO RES eR ee A SA RED 8, 





sn. -J——-Where deft. had been 
summarily convicted by a magistrate, 
who had boen informed by a sworn 
interpreter that deft. pleaded guilty :-— 
Held: certiorari was not available, 
unless the presumption that the Ve 

were regular was rebutted.— 

R. v. Lew Wau Dat (1923), 41 Can. 
Crim. Oas. 152.—CAN. 

sp. ———.]— The ct. on certioran 
will quash a conviction by a inagistrate, 
made without evidence being taken 
bnt on the statement of the sworn 
interpreter that accused pleaded guilty 
where it appears to the ct. that accuse 
did not y understand what offence 
he was charged with. In such a case, 
acoused cannot be taken to have pleadad 
guilty & the m trate had no juris- 
diction to convict.—R. v. MULAKER, 
{1923} 3 W. W._ R. 988; 40 Can. 
Crim. Oaa. 287.—CAN. id 


PART IX. SECT. 6, SUB-SECT. 2.— 
B. (b) i. 


2801 i. General rule.j— Want of 
jurisdiction in a magistrate & i 1- 
larities in procedure which touch the 
substantial rights of appct. constitute 
those exceptional circumstances whicb 
justify relief by way of certiorari, even 
though ap as @ right of appee 
OKREY v. SPANGLER, {1925] 1 D. L. R. 
859; [1925] 1 W. W. R. 518; 19 Sask. 
L. R. 256.—0. 


2801 ee R. v. RYAN, {1925) 
1D. L. R. 877; 43 Oan. Crim. Cas. 
223 > 52 N. B. R. 104.—-CAN. 


PART IX. SECT. 8, SUB-SECT. 2.— 
B. (b) ii 


9826 1. General rule.}—Where the 
juriediction of an inferior ct. depends 


J.8,. 


| 
| 
| 
: 
| 
| 
| 
| 
| 
| 
| 
| 
| 


one eae 


Vol, XVI.—Crown Practice. Cases 2705—8209a, 





v. | 


8075. Add. Annotation :—Refd. R. v. Minister of 
Health, Ea p. Yaffe, [1980] 2 K. B. 98. 
3131a. Who may apply-—Not plaintiff.|—-Sowron 

v. CUTLER & CLEREB (1675), 2 Rep. Ch. 108 ; 
A Ror ee ti Patents Works 
nmnNo: ni * a: e 
Mage OSI LOL en ee ee 
8131b. S. P. Grost1 Patents & ENGINEERING 
| Works, Lrp. v. Maaas, [1928] 1 Ch. 515; - 
92 L. J. Ch. 845; 40 R. P. C. 199; sub nom. 
Giustr PaTents & ENGINEERING WoRKS, 
Lrp. v. Maaas, 129 L. T. 488. 
3142a. Reference to statutor 
private & local Acts—-Duty to supply copies 
for use of court.|—PraAcTicE Nore, [1926] 
W.N. 808. 
—-——- Removal of cause applied for by 
plaintiff..|-Sowton vw. CUTLER 
(1675), 2 Rep. Ch. 108; 21 B. BR. 6380. 


& other orders & to 


OLERKE 


| Annotation :—Apld. Giusti Patents & Engineoring Works ». 


North 
Refd. Frome | 


v. Oentral 


the inferior ct.-—BOWERBANK 


Mager, (1923) 1 Oh. 515. 
3168b. --—- —--- No appearance by defendant in> 
proceedings 
PATENTS & ENGINEERING WorKS8, LTD. v. 
Maaas, [1923] 1 Ch. 615; 92 L. J. Ch. 345; 
40 fT. P.C. 199; sub nom. Giusti PaTrents 
& ENGINEERING Works, LTD. v. Maaas, 120 


in superior court.]-—GiusT! 


L. T. 438. 
185a. —— ——— —-----.| —GUNN v. MAOKHENRY 
(1750), 1 Wils. 277: 95 KE. R. 617. 


cause from an inferior to a superior ct., if 
plitf. declares de novo, he is not bound to 
declare in the same form of action as that in 


v. WALKER 


(1787), 2 Obit. 517, 


W.N. 





ITE ar ANE apy emt 4 wee 


upon a fact collateral to the actual 
matter which that ot. has to try, it 
cannot by a wrong decision with regard 
to that fact give itself jurisdiction 
which it would not otherwiso possess. 
Tho lower ct. must decide as to the 
collateral fact in the first instanoe, but 
the superior ct. may upon certiorari 
inquire into the correctness of that 
decision.~~—It. (GRHENAWAY) v. ARMAGH 
JJ. [1924] 2 1. R. 55.—IR. 


PART ix. SECT. 6, SUB-SEOCT. 2.— 





2870 i. General rule.]—— Where a 
conviction was bad on ita fuce :-—Held : 
a writ of certiorari should issue & the 
conviction be quashed.— R.. (HusTacg) 
v. TIPPERARY COUNTY DISTRICT 
JuSTick, [1924] 21. R. 69.--3R. 

2888 i. Cor-ictione--Formal defect 
in.J—-It is tho duty of the ct. on 
certivrari to seo that convictions are 
pees regular {in form.—R. ©. Hina 

Lop, (1926) 1 W. W. R. 799: 45 Can. 
Ate Cas. 239; 37 B. C. R. 158.— 


2888 ii. Unauthortsed 
sentence.|—CHIN Kow wv. MOQUIN 
(1927), Q. Kh. 44 K. B. 1.—CAN. 


PART IX. BECT. 6, SUB-SEOT. 2.-- 
B. (e@). 


st. Perjury.}--A conviction can be 
attucked on certtorart on the ground 
of perjury or other fraud.—I. v. 
SaFRUK, {1924} 1 D. L. R. 695; 40 
Can. Crim. Cas. 222; 19 iL. RR. 
677; (1923) 2 W. W. Kt. 1126.-—CAN, 


PART IX. scat ON dal atacatae 2.-— 
e a e 
3042 1. Hight not taken away-—Uniess 


27 


: 
| 
| 
| 
, 


Reference to statutory & other orders & to 
private & local Acts—Duty to supply coples 
for Mae court.)|—-PrRAcriceE Notes, [1926] 


a ee RE YS ee FN I re he ee mRNA th a eer 


wate 





of oa etated.jJ-—-Where a_ statute 
takes away the Ha of certiorari, 
it does not disentitle the Crown to 
certiorari, where the Crown {is not 
named & there are no words uecessarily 
implying a reference to the Crown.— 
R. v. ON SING, [1924] 2 W. W. It. 258. 


PART 1X, SECT. 9, SUB-SECT. 2.---I. 


3287 i. No appeal lice— Criminal 
matler.j—The Ct. of Appeal in British 
Coluinbla hag no jurisdiction to hear 
an appeal from the refusal of a judge 
to grant a writ) of certiorari in aid in 


criming! matters.—-H. »v McApam, 
(1925)4 D. L. 4.493 (192513 W. Ww. Wh, 
257; 44 Can. OUriin. Cas. 165; 36 


LB. CG. R. 168.---CAN. 


PART IX. SECT. 9 SUB-SECT. 3.— 
A. (a). 


83886 i. Who may anpply---*' Person 
agyrieved."*} ~-- A licensing inspector 
lodged notice of Intention to object 
to an application for the grant of a 
Heensed victualler’s licence, &. on the 
hearing of the application, stated that 
the objection was lodged as a mere 
formal objection, & that he did not 
desire to give or offer evidencs or to 
address the ct., &, after the licence 
had been granted by the ct., treated the 
licence as dass valid in subsequent 
prvcorurans befure the licensing ct. 
de subsequently moved fur a writ of 
certiorari to quash the grant of the 
licence :—~Held: he was @ person 
aggrieved, & competent to make the 
application.—It. v. DaLBY LickhNnsinG 
AUTHORITY, Ez p. KELLY, {1928] 
St. R. Qd. 161.—AUS. 


21 


Cases 3350-—3688. 


8350. Add. Annotation :—Generally, Retd. apeaanainaalt | 
v. Workers’ Union, [1929} 1 Ch. 602. 
83520, S. P. Re Kaye (1822), 1 Dow. & Ry. K. B. 
486; 1 Dow. & Ry. M. O. 114. 
3438a. ——— Cross-examination of deponent—When 
ordered—Only in very special circumstances.]| 
—R.v, KENT JJ., Ex p. Smitn, [1928] W. N. 


137. 


3456a. Reference to statutory & other orders & to 


Re edhe & local Acts—Duty to supply co 
or oN Hts court.|}—PRraAcTIcCE NotR, [ 
Bees Add. Citation -—2 L. M. & P. 180. 
$581. After this case add ‘‘ See, now, Judicature 
(Consolidation) Act, 1925 (c. 49), s. 25.” 
3596. Add. Annotation :—Refd. R. v. L. CO. O., 


ENGLISH AND Empire Dicesr SUPPLEMENT. 


1826) 


Ex p. Swan & Edgar (1927) (1929), 141 L. T. 


590. 


Part X.—The Attorney-General. 


3637. Add. Annotations :—Folld. A.-G. v. West- 
minster City Council, [1924] 2 Ch. 416. Consd. 
A.-G, v. Sharp (1930), 99 L. J. Ch. 44). 
A.-G. v. Denby, [1925] Ch. 596. “ 


-}—Where the A.-G. has exercised his 
discretion by issuing his fiat for the 
tion of an action against a public 
restrain an unauthorised exercise of 
powers, the ct. will not consider whether the 
action is one proper to be brought in the 
circumstances.—A.-G. v. WESTMINSTER CITY 
‘OUNCIL, [1924] 2 Ch. 416; 93 L. J. Ch. 578; 

88 J. P. 145 ; 
68 Sol. Jo. 786; 22 L. G. R. 506, C. A. 


8651. Add. Annotations :—.1s to (1) Consd. A.-G. v. 
Sharp (1930), 99 L. J. Ch. 441. 


863724. 





1381 L. T. 


711; 


802 ; 


r, Denby, [1925] Ch. 596. 


PART IX. SECT. 9, SUB-SECT. 3.— 
g i. Anplication more than thirty 

days after conviction — Intoricating 
noe Act, 1927.)—kz p. Crowhry, 

Bp. ere ae Drua Co, 
nd 3.), [1928] 4 D. L. R. 561; 50 
Can. Crim, Cas. 378.—CAN. 

gs i. —h. vw. Bean, 
ES Dp. Caron (N. B.) (1928), 50 Can, 
Cri tae Cas. 69.—CAN. 

hi.—— <Alberta—No jr Horan, Lip. -}— 
Ite BROWN & MAOHINE AN a LtD., 
(1931) 2 W. W. R. 114.—CA 


PART IX. SECT. 9, SUB-SECT. 3.— 
A. (0). 





etentnammmndiiileamenaianennmend 





3378 il. 
Leave may be given to amend a notice 
of motion to quash a conviction by 
including additional particulars § in- 
tended to be relied npon.— KR. (LESstim) 
v. Marcovicry. (1928) 2 W. W. R. 975. 


May te amendcd.)--- 


armen 
e 


PART IX. SECT. 9, SUB-SECT. 3.—- 
A. ( ij. 


8410 1. Absence or excesa of jfuris- 
diction—May be shown by vil. |— 
While on certtorart the depositions 


before the magistrate cannot be con- 
sidercd by tho ct. in determining 
whether his jurisdiction was ostab- 
lished, yet appct. who seeks to quash 
a conviction, ov the ground of want of 
or exoess of jurisdiction, may incor- 
porate in proper material, & thus 
preseut to the ct., any facts, whether 
within or outside the depositions 
which. would affect. the jurisdiction of 
the magistrate.—R. v. HRozoxowski, 
a 1 pd. L. R. 7323 [1926] 1 
Vv. R. 241; 45 Can. Crim. Cas 
193; 36 B.C. R. 327.---CAN. 


PART IX. i 9, SUB-SECT. 3.— 
o @ 6 

ew. Affidavits tending to establish 
gui of accuaed—Not admissidvic. 
I. PA tiade (1923) 3 W. W. R. 988, 


i 
E 





3678a. 
Refd. 


40 'T. L. R. 


Refd. A.-G. 


minster City Council, 
A.-G. v. Leeds Corpn., [1929] 2 Ch. 291. 
3686. Add. Annotation :—Refd. A.-G. v. County 
of London Electric Supply Co., [1926] Oh. 542. 
3688. Add. Annotations :—Consd. A.-G. v. Sharp 
(1930), 99 L. J. Ch. 441. 


——.]—In cases of ultra vires, delay 
is not a ground for refusing relief in a suit by 
the A.-G.—A.-G. v. SoutH STAFFORDSHIRE 
WATERWORKS Co. (1909), 25 T. L. R. 408. 
8682. Add. Annotations :—Consd. A.-G. v. Sharp 
(1930), 99 L. J. Ch. 441. 


Refd. Musical Per- 


rosecu- 
ae io formers’ Protection Assocn., Ltd. v. British 
its International Pictures, Ltd. (1930), 46 

T. L. R. 485. 
3684. Add. Annotations :—Refd. A.-G. v. West- 


[1924] 2 Ch. 416; 


Refd. A.-G. v. 


«Denby. [1925] Ch. 596. 


emo ase Se 


PART IX. SECT. 9, SUB-SECT. 3.—K. 

3556 1. General rule—Whether court 
will examine e—Summary con- 
viction.)}—In the case of a summary 
conviction for an indictablo offence 
the ot. on certioruri is not precluded 
from examining the evidenco to ascer- 
tain if therc was any legal cvidence 
upon which accused could be or ought 


to have been convicted.—It. »v. OAKES, 
(1923) 1 W. W. R. 1220; 39 Can. Crim. 
Cas. 329.—CAN. 

8556 ii. -———- —— -——. Se 
JACKSON, [1924] 1 W. W. 847: : 
41 Can. Crim. Cas. 416.—CAN. 
BRANDELINA, (1927) 1. W. W. R. $32. : 
ft ara Cas. 166; 38 B.C. ht. 


PART IX, SECT. 9, SUB-SECT. 3.---M. 


By. Whether appeal lies—Criminal 
proceedings. |-—No appeal les to the Ct. 
of Appeal froin an order mude by a 
judge of the King’s Bench on an applil- 
cation for certiorari, with respect to a 
couviction under the Criminal Code.— 
Re Naay, Naay v. GALL (Sask.), [1926] 
3OW. W. R. 759: 46 Can. Crim. Cas. 
333.—CAN. 


PART X. SECT. 8, SUB-SECT. 1. 


sz. Cannot sue in official name vy 
behalf of himself personally.J—A 
FOR ONTARIO t. RUSSELL 1921), el 
D. L. R. 59; 49 O. L. R. 103.—CAN. 


sa. Fight to issue summons under 
ms Acts—No prosecution instituted 
by Minister, Department of State, or 
authorised person.-—A district justice 
raised a preliminary objection to the 
hearing of a summons cha an 
offence under Customs Acts, viz. that 
the complainant was the A.-G., the 
district justice be of opinion’ that 
under Customs & Inland Revenue Act, 
1879, s. 11, an officer of the custums & 
excise must be the complainant :- 
the objection was. 


: unsustain- 
able as Criminal Justice ‘Administra : 


28 





TC IR a ce ee RR RF a at ee 


i Of Provincial 


Ae 





tion Act, 1924, s. 9 (2), authorised the 
A;-Q@. to prosecute in any ct of suinmary 
jurisdiction in all cases in which a 
pe eounen is not instituted by a 








finister, Dept. of State, or eutnoneed 
yeaa -G. v. HEALY, {1928) I. 


PART X. SECT. 3, SUB-SECT. 2. 

3681 i. General rule.j—-The A.-G. is 
exclusively the legal representative of 
the puvlc & the rights of the public, 
whether for the purpose of bringing an 
action to asscrt those rights, or of 
defending an action, in which the 
rights of the public are assailed.— 


aaa v. A.-G., [1930] I. R. 471.— 
3683 ii. —-—-,. }—-Semble: a bill 





to remove a fixed bridge across a navig- 
able river as impeding navigation, & 
to erect instead a drawhridge, as 
provided for by statute, should be by 
the A.-G., where tho statute was 
passed for tho general benefit of the 
Base CULL v. GRAND TRUNK Ry. 

- (1864), 10 Gr. 491.—CAN., 

3683 Lr -}--The Crown, as 
parcns Foe rid. represents the interests 
of His Majesty’s subjects, & the A.-G. 
for a province, acting as the officer 
of the Crown, is empowered to go before 
the cts. to prevent the violation of the 
rights of the public of that province, 
even if the perpetrator of the deeds 
complained of & creature of the 
federal authority. .In other words, 
the A.-G. of a province has not only 
the right, but the duty, to suppress the 
civil offences committed within the 
limits of the province.—-PHKOPLE’s 
Not oe LTD. v. A.-G, OF Ee wisi 
eee’ iit: 452; 4D.L. R. 317.— 





PART X. SECT. 4. 
sb. Questiona raised as a jurisdiction 
Court— right of 
Provincial Atiorncy- ‘General to intervene 
—Notice Ato teu Genera before 
appeal hear v. BOUCHER- 


een ALOI8a 
VILLE, (1928) 1 D. L. R. 343.—CAN. 


Vol. XVI.—Crown Practice. Cases 3705—3736. 


8705. After this case add :— | 8722a. Proceedings to restrain borough council | 
——— Forfeiture of funds of alien-—Construction | irom reducing wages of employees.}—In an 
of Treaty of Peace Order.]—See ALIENS, No, | action by three members of a borough 
49c, ante. council for a declaration that a resolution of 
8708. Add. Annotation :—Refd. R. v. Copestake, the council reducing the wages of the council’s 


employees was ultra vires & invalid, on the 


Ex p. Wilkinson, [1927] 1 K. B. 468. ground that the resolution was not passed 


8715. Add. Annotation :—Refd. Salisbury & Ford- by a two-thirds majority in accordance with 
ingbridge District Drainage Board v. Southern the council’s bye-laws:—Held: the A.-G., 
Tanning Co. (1920), Ltd., [1927] 2 K. B. must be a party to the action.—HURLRBy ». 
566. STEPNEY Borovuan CounciL (1923), 67 Sol. 

8718. Add. Annotation :—Refd. Hardie & Lane v. Jo. 787. 


Chiltern (1927), 96.L. J. K. B. 773. ; 
3719. Add. Annotation :—Apld. Hurley v. Stepney Sree Waa Wie me Caer ee ne oO 
©. ( ), 6 mor Jo. 787, 53; R. v. Copestake, Ha p. Wilkinson (1926), 
8720. Add. Annotations:—-Consd. Salisbury & - 96 L. J. K. B. 65. 
Fordingbridge District Drainage Board v. | 
Southern Tanning Co. (1920), Ltd.. [1927] 2 | 3736. Add. Annotation :—<As to (1) Refd. Re Letters 
K. B. 566; A.-G. v. Sharp (19380), 99 1. J. Ch. Patent No. 130,207, Re Carbonit A kt., [1924] 





| 
441,0. A. 2 Ch. 53. 
the jurisdiction of hearing both the , contemplated by Criminal Code, 8. 597, 
PART X. SECT. 5, | action & the countorelulta or set-off, & | which require tho consent of the 


8723 i. Effect of fiat—On amount | that this ct. has no jurisdiction to hear | A.-G. before certain prosecutions are 
recoverahle.}—An award for a sum in the counterelaim until a fiat has been | commenced, are those created by s. 419 
excess of that name? in the A.-G.’s | given to hear the same.—-hR. v. Cos- | thereof, & the pedigree referred to 
flat :—Held : void, even though A.-G.’k {| GRAVE Exporr Brewing Co,, Urpo., Ro | therein fs one which fs of importance 
consent was afterws'ds obtained.— | rr JOHN Lanarr, Lirp., fi9¥8) Kxeh. | tn determining the title to property. 








Bead v. py pue El Uc PowER | C. R. 1038.--CAN. Such ee 2 ak stoaia h Ape a 
OMMIRSION OF ONTARIO, [1925}) 4 | 8 ii, -——- 7'o action by ratenayer-—- prosecution under Live Stoo GUIRTOO 
D. L. R. 513: affp., 192474 D. Lk, | Representative actin. | Za Fcune vy, | Act, ROS. CL 1927, ¢. na 8. 17, with 
995; 56 0. L. li. 35.~--CAN. ' CHATHAM MUNICIPALITY (N. B.), [1928] | Tespect tou tales or frank rae Bee 
si. Yo maintain set-off or | 2 D. Le KR, 483.—-CAN. ENON OOE ENO Ores Cr a se 
terclat Held: allc its y tio » falaif RK. Pavenvorr (Alta.), [L928] 2 
counterc atm. jJ— e . to Ow a 8 Marr Acerany oo prosecutor for fa RU ie D.b. i. B42 . [1928] 1 WwW, W,. Rh. 876; 


ing pedigree---Whelher applicable to) 56 Cay. Grin, Cas. 40.---CAN. 


counterclaim or set-off the ct. must as 
pedigrers of animals.}—The offences 


@ condition precedent be vested with 


29 


Vol. XVIL Cases 48—O44a, 


CUSTOM AND USAGES. 


Part |.—Custom. 


48. Add. Annotation :—Retd. The Harkaway, | 75, Add. Annotation :—Refd. Busby v. Avgherino 
{1928} P. 199. [1928] A. ©. 290. u ‘i 
65. Add. Annotation :—Refd. Busby v. Avgherino, | 77. Add. Annotation :—Consd. Busby v. Avg- 


[1927] 2 Ch. 33. 


74. Add. Annotation :—Refd. Glamorgan County 
Council v. Glasbrook, [1924] 1 K. B. 870. 


herino, [1928] A. ©. 290. 


164. Add. Annotation :—Refd. Moser v. Ambleside 
U. D.C. (1925), 89 J. P. 118. 


Part I|—Usages Generally. 


308. Add. Annotation :—Refd. Sagar v. Ridehalgb Akt. Acolus (1926), 43 T. L. Tt. 67. Consd. 
& Son, Ltd., [1931] 1 Ch. 310. Dampsselskab Svendborg v. I. M. & S. Ry. 


304. Add. Annotations :—Refd. Layton v. General Co, (1920), 147 1.1. 6215 Smith, Hogg & Co. 


; % Bamberger & Sons, [1929] 1K. B. 150. 
Steam Navigation Co. (1923), 130 L. T. 662 a £ ; 
Lake v. Simn:ons (1926), 95 L. J. K. B. 588. Refd. The Renefjetl, Tho Ornesfjell, The Upp- 


land, The Fritioff, The Svein Jarl (1924), 
359. Add, Annotation :—As to (7) Apprvd. Sagar Is} TL. 'T. 164: Akt. Dampskibs Stoinstad 
v. Ridehalgh & Son, Ltd., [1981] 1 Ch. 310. 


?. Pearson (1927 ), 187 L. T. 588. 
396. Add. Annotation :—Refd. A.-G. v. Goddard | 544. Add. Annotation :---Refd. Smith, Hogg v. 
(1929), 98 L. J. IK. B. 748. 


Bamberger (1928), 07 L. J. K. B. "468. 
434. Add. Annotation :—Refd. Schiller v. Petersen | 544a. ------.)—-Pltfs., shipowners, chartered a 
(1924), 130 L. T. 810. 


steamer to defts. to carry a cargo of timber 
462. Add. Annotation :—Retd. Elder, Dempster ».. from the Baltic to Hull. The charter- 
Paterson, Zochonis, Griffiths Lewis Steam 


party contained a ciause as follows: ‘ Cargo 
Navigation Co. v. Paterson, Zochonis, [1924] to be loaded & discharged with customary 
A. C. 522. 


steamship dispatch according to the custom 
of the respective porte. The cargo to be 
492a. Add. Annotation :—Consd. Smith. 
Bamberger, [1929] 1 kK. LB. 150. 


Degg v. brought to & taken from alongside the 
497. Add. Annotation :—-Refd. Scriven v. Schmolt 


steamer at charterer’s risk & expense as 
customary.” The steamer discharged tho 
cargo at Hull in due cmirse, but disputes 


501. 


510, 


537, 


548, 


Fils Insce. (1924), 40 'T. L. R. 677. 

Add. Annotation :-—Refd. Rederi Akt. Acolus 
v. Hillas (1925), 134 L. T. 184. 

Add. Annotation :—Refd. United States Ship- 
ping Board v. Strick, [1026] A. C. 544. 


Add. Annotations :—Consd. Smith, Hogg v. 
Bamberger, [1929]1 K.B.150. Refd. Redori 
Akt. Acolus v. Hillas (1925), 134 1. T. 18-4. 
Add. Citation :—affg. S. C. sub nom. THE 
TURID, [1921] P. 146, C. A. 

Add. Annotations :-—Folld. Hillas v. Rederi 


arose between pltfs. & defts. as to the division 
of the cost of discharging the cargo. Pltfs. 
brought an action to recover a sum which they 
bad paid in effecting the discharge which they 

said should have been paid by defts. Defts. 
refused to pay on the ground that by the 
custom of the port of Hull the expense in 
question should be borne by the shipowners: 
—Held: the custom relicd on by defts. 
was inconsistent with the language of the 
charterparty & was not admissible in order 
to decide upon whom the expense in question 
should rest.—RebeRt AKT. ACOLUS U. LEDLLAS 
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PART I. SECT. 5, SUB-SECT. 1.—A. 


50 iv. Not essential to validity of 
-J~-The English common law 
rule of mmemorial user is not required 
to establish a custom in India. It ir 
sufficient if the ot. is satistied of its 
reasonableners, certainty, & existence 
for a sufficiently long time to have 
become the customary law of the par- 
ticular locality, the user being neither 
rmissive nor fraudulent. re are NATH 
UNXDU v. EMPEROR (1929), L. L. R. 57 
Cale. 526.—IND. 


57 §. Time of legal memory.)—The 
peel Porenitlon of a custom in British 
India depends upon ita antiquity, cer- 
tainty & uniformity. As to era 
the period of “ legal memory,” 

ritish ct. need not extend Its picinivies 
fencer} its own establishment. More- 
tera icaton ln mien ouidedce, 44a 
ac m is nt evidence 
such custom has t the force of law.— 


| 
| 
| 





CHAN Pyyv v. S16 SIN (1928), I. L. RB. 
6 Ran. 623. —IND. 


PART I. SECT. 9, SUB-SECT. 1. 


pi —-- Riwaj-i-am—Unaupported 
by iinianeess A riwajt-am is admia- 
sible in evidense to prove the. facts 
entered thereon, subject, to rebuttal, 
& that the iar ina therein may be 
accepted, even unsupported by 
instances. Mcniinla of customary law, 
in accordance with riwaj-t-am, issued 
by authority for each district, stand on 
much the same focting ag the riwaj- 
t-am itself ax evidence of custom.-— 
Varsnxro Dirnt v. Kamrsuri (1928), 
Il. R. 55 Ind. App. 407.—-IND. 


PART Il. SECT. 8, SUB-SECT. 1.—A. 


803 vil, ——.] — The question 
whether a trade custom or usage ex cetied 
is one of fact, & clear ee convince 
testimony is req prove 


1 


is 


existence; it must be shown that 
the custom or tsage relied on is cortain 
& reasonable, & 80 univernally 
recognised that everyone engaged In 
the trade knows, ak should know, of it. 
—YRATES v. BARNETT (Susk.), [1927 
3D. L. fh. 812s T1927} 3 W. W. 
246.--CAN. 


PART II. SECT. 3, SUB-SECT. 2, 


340 iv. —— oan v. BARRETT, 
No. 303 vil, ante.—-CAN 


PART IJ. SECT. 3, SUB-SECT. 3. 


850 ji. --—.}—YEATES v. BARRETT, 
No. 303 vil, ante.-—-OAN. 


PART It. sag 6, pSUEaeet 2.—- 
ean ii. —— Pac enen WILsON & 


ar) v. Bara Kuiero De (1927), 
. R. be Galo §49.-—IND. 


Cases 544a—708a. ENGLISH AND Emprre Dicest SuPPLEMENT. 


& Co., Lrp. (1926), 98 L. J. K. B. 186; 136 | 546. Add. Annotation :—Consd. Rederi Akt. Acolus 


ie Ts. ene sub iss ee ein 3 ye v. Hillas (1925),42 T.L BR. 69. 
TD,v. REDDER! Akr. AcoLus, 43 T. L. R. 67; a “ ” 
82 Com. Cas. 69; 17 Asp. M. L. C. 103, H. L. | 087+ Cttations:--For "9 App. Cas. 508,” read 


“8 App. Cas. 508.” 


588. Add. Annotations :—-Refd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 458; 
Dompsselskab Svendborg v. IL. M. & S. Ry. 
Co. (1929), 141 L. T. 521. 


Annotations :—-Consd. Sinith, Hore & Co.v. Bamberger & Sons, 
1929] | K. B. 150. Refd. Dampssciskab Svendborg t. 
ondon Midiand & Scottish Ry. Co. (1929), 141 L. T. 521. 


545. Add. Annotation :—Refd. Rederi Akt. Acolus 
v. Hillas (1925), 184 L. T. 184. 


Part I1l_—Particular Usages. 


602. Add. Annotation :—Refd. Sagar v. Ridehalgh 


ce re ee ee me eee ee ep ee 


(H.) & Son, Ltd., [1930] 2 Ch. 117. 


616. Add. Annotation :—Refd. United States Ship- 


ping Board v. Strick, [1926] A. C. 545. 


625. Add. Annotations :—Consd. Michalinos v. 


Drefus (1024), 181 L. T. 177; Bunge y 
Born Co. v. Brightman, [1925] A. C. 799. 
Refd. Brightman v. Bunge y Horn, [1924] 
2 K. B. 619; Matheos S.S. v. Dreyfus, 
[1925] A. C. 654. 


635a. Lancashire—-Weaving trade—Deduction for 


bad work in estimating value of work to- be 
paid for.]—--Pltf. was a weaver in defts.’ em- 
ployment & his wages were calculated on the 
amount & kind of cloth woven in each weck 
in accordance with a uniform list of prices 
agreed between the employers’ & workmen’s 
unions. According to the list of prices, pltf. 
became entitled for tue week ending Aug. 1, 
1928, after agreed deductions, to a sum of 
£2 Bs. Oid., but defts. only paid him 
£2 4s. Ojd., claiming the right to deduct 1s. 
in respect of three yards of cloth woven with 
a fault rendering them unmerchantable. 
The evidence showed that it had been the 
practice of the mill for many years to make 
deductions for work not done with reasonable 
care & skill, the deductions not exceeding in 
amount the loss sustained by the employers 
& often not being exacted. <A similar usage 
existed in the bulk of the mills carrying on 
the Lancashire weaving trade, though some 
of the mill owners were trying to do without 
deductions :—-Held : the established practice 
in defts.’ mill resulted in the incorporation 
in the contract of employment of pltf. as of 
all other weavers employed at the mill of a 
term enabling the employers to make a 
deduction, not exceeding the actual or 
estimated loss occasioned, from the specific 


oe eens ae On rr ener ee ern ee 





636. 


643. 


646. 


700. 


708a. Usage as to arbitration.}|—Pitfs. 


sum payable for each piece of cloth woven, 
if the workman did not exercise reasonable 
care & skill in weaving the cloth. 

A usage in the Lancashire weaving mills 
allowing an emplover to make at his discretion 
deductions from wages for bad work, not 
exceeding a certain defined limit, is neither 
unreasonable nor uncertain; & the fact that 
it at: present exists at about 85 per cent. only 
of the mills does not prevent it from being a 
good legal usage on the ground of want of 
universality (per CuR.).—SAGAR v. KtIDE- 
HALGIH (1J.) & Son, Lrp., [1931] 1 Ch. 310; 
100 L. J. Ch. 220; 144 L. T. 480; 95 J. P. 
42; 47T. L. R. 189; 29 L. G..R. 421, C. A 


Add. Annotation :—-Refd. Luke v. Simmons 
(1926), 95 L. J. K. B. 586. 


Add. Annotation. :---Refd. ey Coal Co. 
v. Stone & Rolfe, [1920] A. Cc. 414. 


Add. Annotations :—-Apld. Hart v. Riversdale 
Mill Co. (1927), 96 L. J. K. B. 691. Folld. 
SAGAR ¥. RIDEHALGH & SON, Lrp., [1931] 1 
Ch. 310. 


Add Annotation :—Distd. Mikkelsen v. Arcos 
(1925), 42". L. R. 38. 


sold to 
defts. a quantity of parattin wax under a 
contract providing, ‘any dispute arising 
under this contract to be settled bv 
arbitrators in London in the usual way.’ 
A claim was made by defts. against pltis., 
& the arbitrators, being unable to agree, 
appointed an umpire by a document headed, 
“the use of this form constitutes a sub- 
mission to the rules of the assocn.,’’ 4.¢e. the 
London Oi] & Tallow Trades Assocn. The 
umpire awarded that defts.’ claim failed & 
that they were to pay the costs of Hie 
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PART Ill. SECT. 1, SUB-SECT. 8. 

ga. Contract of grain grower with 
wheat pool~--Failure. to deliver—-Reme- 
dies. |—- The refusal of a member of the 
Manitoba Wheat Pool to deliver his 
grain to the Pool constifiites a_breach 
of his contract with the Pool. In view 
of the nature of the Pool & the terms of 
the contract, the Vool's appropriate 
remedy is by way of injunction & deerce 
for specific performance.-—-MANITOBA 
oes PooL ¢. TRACEY, [1931] 1 
W. W. l. 745; 2D. L. R. 805.—CAN. 


sb. What amounts to.|— 
In an action against a farmer for 
breach of the Wheat Pool contract, 
under which he agreed to deliver to 
the Pool all the wheat produced or 
acquired by him Ske a certain year, 
except such as he retain for his 
own food, seed, ae the Pool makes 
out & prima facie case when it shows 
that he had in that yoar a very larce 
fuente of wheat in his possussion & 

at he delivered only a very small part 
of it to the Pool.— SASKATCHEWAN Co- 








a 


OPERATIVE Wueat PRODUCERS, LTn. 
v. Luciuk, [1931] 2 W. W. R. 51; 2 
D. L. R. 981.—CAN. 


sc. Crain broker— Arthority to close 
transactions—Margin running out.)— 
Pltf., who had been carrying wheat on 
margin with deft. brokers & had been 
sold out Dy the had on the occasion 
of his first neaction with then signed 
a printed buying order which provided 
that: “It is further understood & 

agreed that on all marginal business 
the right is reserved to close the truns- 
actions when margins are running out 
without further notice,” & on subse- 
quent. occasions during the course of 
the transactions sale & purchase 
accounts & confirmations of orders, all 
of which contained said words, were 
sent to him by the brokers :—Held: 
the question whether the oustomor 
must bo taken to have assented to this 
condition being a term of his contract 
with the brokers was one of fact, & 
_ under the circumstances, it should be 
“found that he had so assented.— 


2 


DareinaaN vw Rivanaow Brown & Co. a 
LTp., {1930] 2 W. W. R. 236; 4 
D. L. R. 222; 43 BC. i. 26. --OAN, 


sd. Certificate of membership of grain 
erchange-—--Lien of other members. ame 
A bye-law of a grain exchange pre 
viding that. certificates of members ips 
in the exchange shall be subject to a 
lien with respect to the claims of other 
inembers arising out of contracts made 


‘on the exchange wee valid.—-NEWTON 


v. WHITE, [1930] 2 . W. R11; 3 

D. L. R. 930; 11 C0. B BR. Bs aia, 

11931) 1 W. W. R. 836; 2D. L 
733.—CAN. 

— ——, oe wton & Co. 0. 
Wouvin, {[1930] 2 nm: R. 194; 4 
D. Le We. 1028; 11.6. B R. 414; on 
appeal, *{1931} 1 W. W. R. 55; 2° 
D. L. R. 837.—CAN. 


sf. Sale of grain to elevator—Effect 
of failure to issuc cash purchase ticket.) 
—Buossr v. EDMONTON pees & Hay 
hee Lrp., [1931] 3 W. W. R. 262.— 


Vol. XVI.—Custom and Usages. Oases 7038a—7384a. 


712. Add. Annotation :—Refd. Williams v. Manis- 


arbitration. The rules of the assocn. pro- 
vided for an appeal to an appeal committe, 
& defts. claimed a right of appeal. Pltfs. 
thereupon brought an action against defts. 
to recover the costs of the arbn., & the evi- 
dence was that in tho trade in paraffin wax 
the usual way of settling a dispute by arbn. 
was to appoint arbitrators who could appoint 
an umpire whose decision would be final :— 


. Held: the heading did not apply & the umpire 


710. 


was really appointed in pursuance of the 
origina! agreement as to arbn. & not under 
the rules ot the assocn., & pltfs. were entitled 
to recover.—PALMER & Co., LTp. v. PILOT 
TRADING Co., LtTp. (1929), 45 T. L. R. 214. 


Add. Annotations :—Refd. Tournier v. National 
Provincial & Union Bank of England, [1924] 
1 K. B. 461; Wirji Mulji v. Cheong Yue S8.S. 


we [1926] A. C. 497; The Varing, [1931] P. 
ot, ) 


729a. Carriage 


7340 


salian Fréres (1923), 29 Com. Cas. 42. « 

of wool.j—The contract of 
carriago customary in the trade for the 
carriage of wool from import ship in London 
to Bradford via Goole is one by which the 
carrier undertakes to deliver the wool in 
a good condition as he receives it, the act 
of God & the King’s enemies excepted.— 
France, Fenwiok & Co. v. MANNHEIM 
INSURANCE Co. (1905), 10 Com, Cas. 242. 
Metal trade—Rules of London Metal 
Exchange—Clerk prohibited from dealing as 
prinelpal.|—The fact that the rules of the 
London Metal Exchange prohibit a clerk to 
a member from participating in dealings on 
the Exchange as a principal does not make the 
contracts void as being against public policy. 
—BARNETT v. SANKER (1925), 41 T. L. RR. 


660; 69 Sol. Jo. 824. : 
af 


Cases 1-84 


Enauiso AND Empire Dicest SuPPLEMENT. 


DAMAGES. 


Part 1.—Definitions, Nature and Classification. 




















1. Add. Annotations :—Apld. Re Golomb &| 9. Add. Annotations :—Consd. Admiralty Comra. 
Porter & Co.’s Arbitration (1931), 144 L. T. v. 8.8. Chekiang, [1926] A. C. 637; eared 
583, Refd. Marbé v. George Edwardes Comrs. v. 8.S. Susquehanna, (1926) A 
(Daly’s Theatre) (1927), 43 T. L. R.. 460. «655. 
fa. Damages compared with statutory compensa- 3 Oi Fe ‘ : 
tion.]—Compensation under Cos. Act, 1908 | 14 Add. Annotations :—-Refd. Performing Right 
(c. 69), s. 84, is not, either as to the amount Society v. Mitchell & Booker, [1024] 1 K. B. 
recoverable or the mode of measuring it Lens eae a Players Film Co. 
ee Soudan” from or eveu greater (1925), 
than damages.—CLARK  ». RQUHART, ae : 
Srnacey v. Unquuant, [1930] A. ©. 28; 99 | 1° ad: Annaiation fond, Shapiro o. Da 
L. J. P.C.1; 141 L. T. 641, Hf. L. | , ie ° 
8. Add. Annotation :—Refd. Peyrae v. Wilkin- | 19. Add. Annotation :-—Consd. Ilford U. D. C. v. 
son, een 2K. B. 166. Beal, [1925] 1 K. B. 671. 
Part Il—Rules and Principles in Awarding Damages. 
22. Add. Annotation :—Refd. Lloyds Bank ». nuisance. In assessing the damages recover- 
Ohartered Bank of India, Australia & China able by the owner of the cottage :—Held: 
' (1928), 97 L. J. K. B. 609. the measure of damage was not the fair cost 
26. Add. Annotations :—Con:d. The Chekiang, of rebuilding the cottage & making it as 
[1925] P. 80; The Susquehanna, [1925] P. good & habitable as before the fire, but the 
196; A.-G. v. Glen Tine, Ltd., & Liverpool difference between the money value of the 
& London War Risks Insce. Assocn. (1920), owner’s interest before & after the fire.—Moss 
34 Com. Cas. 309. v. vicina as ecules ary pee ea 
28. Add. Annotation :-—-Retd. Banco de Portugal Roarrs v. SAME, ” es ae 
v. Waterlow & Sons, Ltd. (1931), 47 T. L. R. L. J. K. B. 81; 23 L. GR. 331. 
oBy: 80. Add. Annotation :—Refd. York Glass Co. ». 
20a. Property destroyed by mead es Jubb (1925), 134 L. T. 36. | 
cottage was almost completely maceneben by 
fire caused by a spark emitted from a steam- | 34. Add. Annotation :—Apprvd. Swift v. Board of 
roller which was found to constitute a Trade, [1925] A. C. 520. 
PART I. camer at net aovh male enn ne PART II. SECT. 4. 
7 l — amage whic owec m deft.’s | 38 xii. Good t 
N rill dtvagen duos not aecoearlly wrong-doing. a5 Pit pet oe up , warranted description —A Nowa rece made.) 
mean small damages.—McCGEE  v. aonduat a pos a in the ee —Certain goods supplied undor a 
CLARKE, [1927] 1 W. W. R. 593; 38 | Shion’ ho dott Axed the total | Coutract not answering the warranted 
B. O. R. emi diwiages “At @1500 Held: having | description were taken back & an 
SS ¥ vz bag ag regard to the evidence & to the fact that | ®QJustment made in respect of them : 
. POWELL (Sask. ), tinea). Fa hile . R. | the moasure of damagos is not the sum | 7,/2¢/¢: the purchaser could. not claim 
vor; 70 D. 11, R. 659.—C necessary to restore the property. pt but damages Senttite OS URW 
PART {. SECT. 3. fhe deprecation in its eelloa value, | Brotuna, (102419 D. Le Re 3077 94 
27 i. Application of rule—In tort— terion done, oe note “Cave be os a eee 
—W clear —-DAFFARD 1 ‘ ' J 
Nery eee eOOSL OIA” Tor tone | (19291 DL R. 111; 63 0.L, R171, | Pants, [1928] 3 D. L, R. 555.—CAN. 
rough destraerion of oe orty by ae op ip hyeeaig WreiEd 42 iv. ae .;+In an action for 
To O08 C, noe: ! armen, |- — AITOKIN VU, 
Held; the measure of damages was | (BoC), (102914 D Le i 327, —CAN. | wronat Peon errr hi Fg 


‘not the cost of replacing the property 
destroyed, but tho value of the property 
as it stood 


tion. 


taken into account in arriving at such 


1 W. W. 
CAN 


30 vi. 





at the time of the destruo- 


The cost of rop may be 


Where plat 
aliernative claim—Duty to 
Damages cannot be recovered both in 
tort & for breach of contract, when the 
tort & the breach of contract result 


whereby pitf.’s lands, abutting on the 
river, were flooded, the judge, declin: 
to direct the jury that actual 


| 
{ 
| 
| 
has | 
Held: the direction was 





value, — STEVENS Dp from tho same act ; in such a case pitf. | M'GLONK v. SMrrH (1888): 22 L. tir. 
LUMBER Gon pao; bs . R. 1163; | musteleot or be deemed to have elected; | 559.—IR. 
3 B.O oR. 299.—- | &, if he secks to recover damages for 51 tv. No reasonable ¢ expectation 
broach of contract, they must be niary benefit—Death of yours 
——.} — Where | measured upon that basis, & not upon in accident. |—Held : “4 verdict of 


27 ii. 
there had “been iniedirection as to the 
damages, V 


iz. that they should be 


| 
| 
| 
: 
Pe A 
comitant 
| 
i 


the basis of any coincident or con- 
of tort.—  ToRONTO 


pee 
| was essential to maintain the acten —_— 


| ze 
c 

ages awarded to parente of young 
E children killed in an Paenident 


assessed On & re pemen’ basis:— | Hocxry CLus .. —. regia from negligence could not stand, where 

Held: there should be a new trial.— | Lrp. [1994] 4 S84: elete; Waa NO: coasonalie © ton 

O'’NEIL v. DOMINION COAL Co. ary [1924] O. L. ft. ae @. p. (1S2s1 "4 D. sa | of future poouniary benefit. & Case 

1D.L.R. 961; 57. N.S. hee 6.—CAN. _ 546; 57 A afd Ut (1036) 4 ‘ of thia kind damages are not Awarded 
27 iil. —_—— Deeauin in | D.L. R : tiga) 3 Wr V. R. | as a solatium nor from sentimental 

selling valve. e-}—Tn an action for dam | CAN. consi derations._ Hogan ¢ K., (1994) 

tn injury done done es 30 ——.}—AI axTeR | 3 2D. L. R. 1211; 2 W. W. R. 307; © 

ate trial ju (B, Oe | (1939). 4D. L. x 337 on 17 Sask. L. R 37. ‘ 


Vol. XVIL—Damages, Cases 53—114; 
Add, Annotation :—Refd. Conquer v. Boot, 


Add. Annotations :—Refd. The Koursk, [1924] 
P. 140; Debenham v. Perkins (1925), 133 
L. T. 252; Conquer v. Boot, [1928] 2 K. B. 


(1925), 4 
T.L. R. 116; Conquer v. Boot, [1928] 2 K. B. 


Add. Annotation :—-As to (1) Refd. Franco- 
v. Compagnie des 
rancaise (1926), 42 T. L. R. 735. 


Add. Annotation :---Refd. The Edison (1931), 


Add. Annotalions :-—Refd. Canadian Pacific 
Ry. v. Kelvin Shipping Co. (1927), 188 L. T. 


Add. Annotations :.-Consd. Sorrell vw. Smith, 
[1925] A. C. 700. Refd. Black vw. Admiralty 
Comrs. (1924), 98 T. J. K. B. 8413; Rely-A- 
Bell Burglar & Fire Alarm Co. v. Hisler, 
{1926] Ch. 6090; Scanumell v. Attlee (1928), 
45 T. L. R. 753; Scammell G. & Nephew v. 
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deprivation of services or sociely.j— 
Pitf. having suffered physical injury 
through a street aceident causing 
nervous shock :—-/leld: an award of 
damages to pltf.’s husband could not 
stand as he had not been deprived of 
his wife’s services or socicty.—-- HOGAN 
vw. KR. [1924] 2p. L. HR. 1211; 2 
Ww. Ww. rt, 307 ; 17 Sask. L. h. 37.— 
CAN. 


$1 vi. Furnishing false news to 
newspaper.|—One who intentionally & 
frandulently causes a newspaper to 
become the innocent disacminator of 
fulse news does its proprictor a wrong 
for which substantial daima are 
recoverable without proo that 
pecuniary harm was an actual result, 
of the fraud.—CaLGarRyY HERALD, LTb. 
w. BARNES CORPN., ([1929] 1 D. L. R. 


PART II. BECT. 5. 


59 vii. -}~—PIitf. cannvut recover 
damages on the ground of the 
permanence of existing personal injuries 
unless the evidence goes the length of 
showing that there is no reasonable 
proses of permanent recovery. The 

t is the same in the case of conse- 
quences non-existent at the date of 
action, but which may or may not 
supervene.—-HARMSWORTH 1. MITH 
(1 28), 49 N. L. Rh 174.—8. AF. 








74 1. Cause of action independent of 


damage-—-Whether prospective damage 
recoverable—Repudtation of contract.\— 
Defts., the owners of a cotton ginning 
mil, contracted in Oct. 1919, that, for 
& period of six months, they would put 
their mil) at the disposal of pitf., a 
cotton merchant, for half ite working 
time, at fixed rates tn order to raw 
cotton which pitf. contemplated bu 

& which he to supply to them 
for the p . In Nov. before any 
of pltf.’s cotton had been taken by the 
mill, defts. repudiated the contract. 
Pitf. sued defts. for damages :-—Heid : 
the breach be anticipatory the 
damages recoverable were not confined 
to the extra cost which pitf. had paid 
to the other millers for ginning such 
cotton aa he had tendered to defts., 


to plitf. by reason of the contract not 
being curried out; pltf. was not bound 
to buy eotton & have it ginned at 
other mills under his obligation to 
mitigac’ ‘ne damages.— RAMGOPAL 4. 
Daanat Sannavst Buatrta (1928), 
L. R, 54 Tua App. 2099.---IND. 

83 i. Daniages caused the gist of the 
action—lMrospectia = —damage---Whether 
recoverable. }-—A macried women having 
pulfered from nervous shock as the 
result. of en aceident, but not. so as to 
deprive her busband of her services 
or society i--Held: that he might he 
put to cxpense in the future was a 
consideration too remote to entitle 
him to damages.—Hoaan v. R., [1924] 
2D. L. RR. 1211s 2 W. WwW. HK. 3073 
17 Sask. L. RR. 37,—--CAN. 


for damages resulting, not from the 
construction’ of works, but from the 
operate thereof, as, ¢g., the putting 
of water into o canal, damagex are 
assessable only for the injury done up 
to the trial, & td mal oy damnages 
cannot be assvased, but pitf. must seck 
further damuges from time to time aa 
he suffers InjJury.--LicrH BRIDGE NORTH - 
ERN IRRIGATION DiatTnicr Boarp 
TRUSTEES Uv. MONSELL, [1926] 4 D. L. R. 
690; [1026] 8. C. BR. 663,.—CAN. 








FN ey 


PART Il. SECT. 8. 


97 i. .4scertuinment§ di lt — No 
ground for rcfusatto uward.}--H. passed 
a mtge. bond over his farm, a condition 
being that H. would, on demand by the 
mtgee., pases a collateral bond over his 
movable property on the farm. In 
breach of this condition, H. sold & 
delivered such movahbles to a third 

arty :—Held: although tho damages, 
f any, were difflcult to assess, the 
intgee. was entitled to some damages 
for a wilful invasion of bis rights.—- 


Caro v. ALION (1923), d4 N. L. RR, 
113.—8, AF. 
97. —~-. —-~--- .]-—-What, pitf. lost 


by the refusal of doft. to bore twu more 
wells was a spurting or gam)ling chance 
that valuable oi] or gas would be found 
when two more wolls were bored. It 


5 


i 


| 





night not be oasy to compute what 
that chauce was worth to pie but tho 
dificulty in cstimating the quantum 
was no reason for refusing to award 
any damages. CARMON ». WILLITTA, 
(19030) 4 DE. R977; 656 O. Ln. 
45t.-—CAN. 


PART III, SECT. 1. 

104 ve. --~- --- = + -. ]-- Damages 
must be limited to such as arise 
naturally frow the breach of contract 
orsuch as tnight reasonably be supposed - 
to have been in the contemplation of 
the parties.--TORoNnTo Hookry CLUB 
vo. ARENA GARDENA, Lrn., Tiary 4 
ID. L. R. 344355 O. L. bh. 5093 affd., 
[1925) 4D... 54065 67 OWL, RR. 68103 
affa,, (1926) 4. D. LR. 13) (1026) 3 
W. W, it. 26.-- CAN. 


PART III. SECT. 2, SUB-SECT. 2, 


115 iii, ~-—~-.J—-In an action claliniug 
dumagos for breach of coutract the 
dumages recoverable are such ar 
naturatly would he the result of the 
breach. Keir ov. LINCOLN PULP- 
woo) Co. (1927), 59 N.S. Wt. 466.—-CAN. 

sa. Sale of gquuods--— Refusal to take 
delivery-—-Loss of time tin urging accept- 
ance.}-—In an action for damages for 
breach of contract by refusel to take 
delivery of goods:-—/eld : 4 claim for 
time lost in cory to doft.’s residence to 
urge him to take eatery could not 
stand.—BRADLEY — v. BAILEY & 
JABPERBON, [1023] 2 D. lL. Rh. 504; 62 
Q. L. BR. 4389.-—-CAN. 

sb. Contract for work & labour-—- 
Work unperformed-—Cost of perform- 
ance.}—Resp. gavo appit. an option 
to purehase a mine. On the first 
inetalment falling due, app!t. negotiated 
for an extension of time for paymont, 
which was granted by resp. on con- 
dition that sapplt. should do certain 
development work not mentloned in 
the oplien. Applt. failod to pay, & 
subsequently relinquished possesion 
of the mine & surrendered the option 
without having dom the work :-——I/eld : 
reap. catiticd to recover damages 
amounting to the cost of the work.— 
CUNNINGHAM 2. INBINGER, [1924] 2 
D. L. K. 433 4 {1924] +P C. R. ~-~O. N, 


21* 


58. Add. Annotations :—Consd. Admiralty Comrs. | 61. 
v. 8.8. Chekiang, [1926] A. 0. 687; Admiralty [1928] 2 K. B. 336. 
Comrs. v. 8.8. Susquehanna, [1926] A. C. 655. | 83, 
54. Add. Annotations :—Consd. Admiralty Comrs. 
. Per reappear ek A. oe Refd. 336 
Jomrs. v. 8.8, Susquehan 1926 : 
AG. 655) SICH ANUP LIMON ee aga: Anunlations ‘—Refd, Huyton & Rob 
57. Add. Annotation :~-Consd. The Chekiang, es hore Mie cel oascane ed da 
[1925] P. 80. 236, 
58. Add. Annotations :—Refd. Admiralty Comrs. | 98. 
v. 8.8. Susquehanna, [1926] A. C. 655; The British Ship Store Co. 
Edison (1931), 47 T. L. R. 6365. Chargeurs 
Part Ill|—Directness and Remoteness. 
101. Add. Annotations:—As to (1) Consd. Re} 110. | 
Hall & Pim (1928), 1389 L. T. 50. Distd. 47 1". LL. R. 6385. 
Riley v. Brown (1929), 98 L. J. K. B. 730. 113 
ange ae de Poa v. Waterlow & : 
ons, Ltd. (1931), 47 T. I. R. 359. Refd. ano. m1 4.95 Gl 471 7 ‘ 
Patrick v. Russo-British Grain Export Co., 369; The Edison (1931), 47 T. L. R. 635. 
[1927] 2 K. 8. 6385; Dobell (C. G.) & Co., | 114. 
Ltd. v. Barbe: & Garratt (19380), 47 T. L. R. 
66; Herbert Clayton & Jack Waller, Ltd. v. 
Oliver, [1980] A. CG. 209; The Edison (1981), 
47 T. I. It. 635, As to (2) Consd. Patrick . 
Russo-British Grain Export Co., [1927] 2 
K. B. 585. Hurley, [1929] 1 K. 3B. 419. 
51 v. Accident to wife—No | but were the estimated loss of profit 


Cases 123—165. 


128. Add. Annotation :—Refd. Britannia Hygienic 
Laundry Co. v. Thornycroft (1826), 135 L. T. 


83. 


126. Add. Annotation :—Refd. Browning v. Crum- 
lin Valley Collieries, [1926] 1 K. B. 522. 


141. Add. Annotation :—Consd. Finlay James & 
Co. v. N. V. Kwik Hoo Tong H. M., [1929] 


1 K. B. 400. 


141a. Agreement not to arrest ship—Arrest & 

disposal of ship.]|—Circumstances (see Con- 
o. 1185a, ante), in which :— 
pltfs. were entitled to damages, & 
were entitled to recover the value of the 
ship as at the date when pltfs. were first 
deprived of her use by arrest..—_ELLERMAN 
LINES, LTp. v. READ, [1928] 2 K. B. 144; 97 
L. J. K. B. 866; 188 L. T. 625; 44 T. L. R. 
285; 17 Asp. M. L. C. 421; 38 Com. Cas. 219, 
C.A.3 revag. (1927), 44 T. L. R. 7. 


As result of shock.| — Defts.’ 
servant had a motor lorry at the top of an 
incline in a street, with the handbrake on, 
the engine running, & the wheels straight. 
The lorry began to run down the incline & 
it struck & injured pltf.’s daughter, a child, 
& pltf.’s wife suffered a severe shock & died 
in hospital about ten days later. Pitf. 


FLICT OF LAWS, 
Held: 


146a. 








arene aren 


PART II]. SECT. 2, SUB-SECT. 3. 


142 i. Injury to fecling — General 
rute.J-—~—Mental anguish is properly 
taken into consideration in awarding 
damages in an action for tort based cn 
a wilful or wrongful act, c.g. an action 
for assuult, trespass, defamation, seduc- 
tion, malicious prosecution, false im- 
Peon Sn Ne v. ARMBTRONG 
FUNERAL Home, LTn., (1931) 1D. L. R. 
676; [1930] 3 W. W. It. 649; revay., 
BA D.L.R. 901; 3 WwW. W. R. 290. 
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147 i. Pain & suffering.J)—I1n an 
action for damages for personal 
injuries arising from negligence :— 
Held: items which should go to make 
up pltf.’a damages wore (inter alia) 
® sum, not to compensate for, but to 
roprosent the inconvenience of his 
condition, & his pain & suffering, 
vast & future.—CosGRrove v. CANADIAN 

ATIONAL RAILWAYA, (192814 D. L. R. 
818; 3 W. W. BR. 1152.—CAN. 


147 ii. Ejectment from tramcar— 
Iliness from exposure to cold.}—Held: 
not too remoto a cause for damages.-— 
TORONTO Ry. Co. v. GRINSTED (1895), 
24 Ss. c li. 570.—CAN, 


147 ili, —-—-.}—-In_ an action for 
damages for personal injuries pltf. if 
successful is entitled to fair con:pensa- 
tion for pain & suffering; & o chargo 
to the jury which tells them that they 
may make an allowance therefor but 
are not bound to do go is a misdirection 
which, if the jury make no such allow- 
ance, may afford ground for ordering a 
new trial, even though not objected to 
_ at the trial.— HEITNER v. GILLaTROM, 
[1930] 2 W. Ww. R. 113; 3 D. L. R. 
a0 24 8. L. R. £62 ; TEUSO., {1929) 4 





L. AR. 670; 3 W. W. BR. 2273; 24 
S. LL. BR. 63.---CAN. 
149 i. ——— Nervous shock—Actual 


impact. }— Damages claimad for nervous 
shock, as a result of an accidcnt arisin 

from negligonce, cannat be recovere 

where the pnervons shock produces 
only a mental disturbance unaccom- 
panied by any actual physical injury. 
f impact is not necessary, it is a 
question of fact in each case whether 
or not pltf. sustained physical injury 
& whether such Injury was the natural 
& reasonable result of deft.’s n ce. 
1211; 2 W. nv: TR. 307; 17 Sask. 


e é oo 


149 if. ——- -—--- —-—.} — Damages 


| 


C. A. 
149. 


150. 


151. 


152. 


165. 


oo 





cannot be recovered for pervoun shock 
unaccompanied py any physical im- 
DAGL.——PENMAN t. WINNIPEG ELECTRIO 
ty. Co., [1925] 1 D. L. R. 497; [1925] 
1 WwW. Ww. h. 156.—CAN. 

149 Sil, —--— -~—- False statement. }-—- 
Deft. falsely stated that pltf.’s son had 
banged himself. The report wae told 
to plitf., who, believing it, suffered a 
violent shock & became ill :—Held: 
the damage was the natural & probable 
cause of deft.’s act, & pitf. had a good 
cause of action.— BIELITSKI v. OBADIAK, 
(1922) 2 W. W. RR. 238; 65 D. L. R. 


627; 15 Sask. L. R. 155; affy. 61 
dD. L. RR. 494.—CAN. 
149 iv. ——- ——.]}—A man & a 


woman to whom he was engaged wore 
knocked down by a motor omnibus. 
The man was struck by the omnibus & 
received considerable physical injury. 
The woman did vot appear to have 
beon actually struck, & she received no 
direct physical injury, but she suffered 
severely from shock. In an action of 
damages at her instanco the judge 
directed the jury that, if by tho fault 
of defta. pursuer had suffered nervans 
shock through apprehension for her 
own safety, they wero ontitled, in 
assessing damages, to inelude any 
aggravation of that. shock occasioned 
by the fact. that her companion was 
involved in the catastrophe. The jury 
found that. pursuer had suifered por- 
sonal injury resulting in nervous shock 


safcty of her companion, & awardcd 
damages :-—Held : tn the circumstances 
the jury could not be asked to dis- 
criminate between the amount of 
shock suffered by pursuer duo to appre- 
hension for her own safety & the 
amount duo to anxiety for her com- 
panion.—CuRRIE wv. WARDROP, [1927] 
S. C. 538.—SCOT. 

149 v. Assault on hustand 
in wife’s presence—Loss of consortium.) 
—An action Hes for mental anguish, 
ill] health or shook sustained by rcason 
of acts done to a third person, & not 
causing any apprehension of danger to 
pitf., & an action guare consoritum 
amistt Hea at the suit of a wifo.— 
JOHNSON ©. COMMONWEALTH (1927), 
27S. Rh. N. 8S. W. 138; 44 N. 8. 
WwW. a nl Us. 

149 vi. -——, + WALKER 1. 
Prryocary Motror Co., [1930] 8. C. 
§65.—S8COT. 
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claimed damages under Fatal Accidents Act, 
1846 (c. 93), for negligence causing the death 
of his wife :—Held: 
cause of action if he established that the 
death of his wife resulted from the shock 
occasioned by negligence involved in the 
running away of the lorry, that the shock 
resulted from what pltf.’s wife either saw or 
realised by her unaided senses & not from 
something which some one told her, & that 
the shock was due to a reasonable fear of 
immediate personal injury either to herself 
or to her children.—HAMBROOK v. STOKES 
BROTHERS, [1925] 1 K. B. 141; 
K. B. 485; 182 L. 7. 707; 41 T. L. R. 125, 


pltf. would establish a 


94L. J. 


Add. Annotation :—Consd. Hambrook  v. 
Stokes (1924), 41 T. L. R. 125. 


Add. Annotation :—Consd. Hambrook 
Stokes (1924), 41 T. L. R. 125. 


Add. Annotation :—Apprvd. Hambrook v. 
Stokes (1924), 41 T. L. R. 125. 


Add. Annotation :-—Consd. 
Stokes (1924), 41 'T. L. R. 125. 


Add. Annotation :—Refd. Leeds Industrial 
Co-op. Soc. v. Slack, [1924] A. C. 851. 


v. 


Hambrook sv. 
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-162 i. Loss of or injury to pronerly— 
Collision at sea—Loss of musical manu- 
scripts.J—In an action of damages 
against steamship owners, sriding out 
of the sinking of one of their ships, 
pursuer claimed £15.00 in respect of 
the loss of certuin music & orchestral 
sceltipgs in manuscript used by a con- 
cert party of which she was manager. 
She averred that the lost manuscripts 
were the sole copics of the compositions 
in question, & that she had tho sole 
right to publish, perform, or issue 
mechanical reproductions, & to obtain 
copyright thereof. ‘The compositions 
bad cost pursuer about £2,000, but 
she averred that, through her concert 
party, they had acquired a reputation 
umong the public which had Ahlatd 
enhanced their value, & she further 
averred that she would have made 
substantial profits from the lost music 
in respect of copyright royalties, 
Pea aden Ss & sale, & disposal of per- 
orming & mechanical rights, apart 
froin the use of it by her concert party : 
—Held: (1) pursuer’s averments as to 
loss of contingent profits from copy- 
right royalties, publication & sale, & 
disposal of performing & mechanical 
rights, were irrelevant ; (2) the ncasure 
of ber damages in respect of the lost 
music was tho cost of its replacement 
as nearly as might be, ascertained either 
by the market price of actual replace- 
ment, or by consideration of the com- 


involving apprehension for ber own | ™iasion which would have to be paid 


safety, aggtavated by anxiety for the ; 


to composers of music of the class to 
which the lost compositions belonged. 
—-REAVIB vt. CLAN LINE STEAMERS, 
LTn., (1926) S. C. 215.—SCOT. 


sd. J.osa of earning power—Physical 
or mental. |—In an action for damagear 
for personal injuries arising from 
negligence :— Held : items which 
should go to make up pitf.’s damages 
were (inter alia) a sum to compensate 
for loss of earning power by. reason of 

hysica] injury & any incidental mental 
njury. GROVE wv. CANADIAN 
NATIONAL RAILWAys, 2 923)4 D. L. R. 
818; 3 W. W. R. 1152.— ‘ 


sf. Loss of time—IJnjury in motor- 
car collision. k—In an action for dam 
for injuries arising out of a motor 
collision, where it was found that 
the accident was caused by pltf.’s 
negligence :— Held: damages should be 
given deft. for loss of time, pate to the 

v. 


car & costs.—TIEMAN Cc ; 
{19231 1 D. L. R. 1189.—CAN. 
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ak. Depreciation in price—Machinery 
components purchased by vendor to per- 
form contract.|}—Held: the vendor was 
pot entitied, as damages for breach 


166. Add. Annotations :—Refd. Leeds Industrial 


Co-op. Soc. v. Slack, [1924].A.C. 851. Mentd. 
Light v. West, [1926] 2 K. B. 238. 


167. Add. Annotation :—Consd. Blundy, Clark & 


Co. v. London & North 


Eastern Rail 
(1981), 100 L. J. K. B. 401. bad 


174. Add. Annotation :—Refd. Patrick v. Russo- 


British Grain Export Co., [1927] 2 K. B. 535. 


181. Add. Annotations :—Dbtd. Marbé v. oe 


Edwardes (Daly’s Theatre), [1928] 1 K. 
269. Overd. Herbert Clayton & Jack Waller, 
Ltd. v. Oliver, [1930] A. C. 209. Refd. Marbé 
v. George Edwardes (Daly’s Theatre) (1927), 
96 L. J. K. B. 980. 


—-—.]—Pltf., an actress, was engaged | 
by defts. to play in a play for the period of | 
rehearsal & for the run of the play, & there | 
was a collateral agreement that defts. would 
advertise her in a prominent position. 
Defts. refused to allow pltf. to play, but they 
paid her the whole of her salary down to the 
end of the run of the play. In an action for 
breach of contract the jury awarded to pltf., 
over & above her salary already paid, 
damages for loss of reputation through her 
not being emp. .yed to play the part. :-—Held : 
as there was an 2xpress agreement to advertise 
pitf. this necessarily implied an obligation to 
give pltf. an opportunity of acting, & pltf. 
was entitled, in addition to her salary already 

aid, to the damages awarded by the jury 

or loss of reputation.—-MARKBE v. GEORGE 
EDWARDES (DALY’s THEATRE), Irn., [1928] 
1K. B. 269; 96 L. J. K. B. 980; 188 L. T. 
51; 43 T. L. R. 809, C. A. 





181b. -——--- ~--—.]--Applts., theatrical producers, 


agreed to engage resp., an American actor, 
to play one of the three leading eun:edy 
parts in a musical play about to be proauced 
at the London Hippodrome for six weeks 
certain at a salary of £55 per week, & the | 
contract) contained a provision prohibiting 
resp. during the continuance of his engage- 
ment from acting elsewhere without the 





eed 











ee ee 


194 i. 


_ 


182. 


189. 


193. 


194. 


214. 
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Loss of profit. eh 
entered into a contract to pa 

paper co. with pulpwond. o had 
previously made a contract with M., 


Vol. XVI.—Damages. Cases 166—214. 


consent of the applts. Resp. objected that 
the part assigned him was not one of the 
three leading comedy parts &, on the refusal 
of applts. to recast him, declined to appear 
in the play & sued applts. for damages for 
breach of contract. At the trial of the 
action before a judge & jury the jury found 
for resp. for £1,000 damages for loss of 
publicity & for three weeks’ salary & judg- 
ment was entered accordingly. The Ct. of 
Appeal affirmed the verdict & judgment 
except as to the salary :—Held: it was 
competent to the jury. having regard to the 
character of the contract, to give damages 
to resp. for Joss of publicity. —HERBERT 
CLAYTON & JACK WALLER, LTp. v. OLIVER, 


[1930] A. C. 209; 089 L. J. K. B. 165; 142 
J. - aie 46 T. I. RR. 230; 74 Sol. Jo. 
187, Hf. 1. 


Add. Annotations :--Refd. Britannia Hygienic 
Laundry Co. v. 'Thornycroft (1926), 185 L. T. 
83; Dohbell (OC. G.) & Co., Ltd. v. Barber & 
Garratt (1930), 47 T. L. TR. 66. 

Add. Annotation :-~Refd. Dobcll (G. C.) & 
Co., ltd. vw. Barber & Garratt (1930), 46 
T. 1. R. 420. 


Add. Annotations :---Distd. Re Tall & Pim 
(1928), 139 T.. 1. 50. Refd. Patrick v. Russo- 
British Grain Export Co., [1927]2 K. B. 636. 
Add. Annotation :---Refd. Hall v. Pim (1927), 
137 L. T. 585. 

Add. Annotations : -—-Folld. Bennett v. Kreeger 
(1925), 41 T. L. i. 600. Apld. Slavonski v. 
Ia Pelleterie de Roubaix Soc. Anon. (1927), 
137 L. T. 645. Consd. Re Hall & Pim (1928), 
139 L. T. 60; Dobell (C. Gb.) & Co., Ltd. v. 
Barber & Garratt (1930), 47 T. L. RR. 66. 
Refd. Britannia FI yee Laundry Co. ». 
Thornycroft (19260), 135 L./T. $8; Kasler & 
Cohen v. Slavouski (J927), 96 1. J. K. 2B. 8503 
Patrick v. Russo-British Grain Export Co., 
[1927] 2 K. B. 535; Finlay v. N. V. Kwik Hoo 
Tong Handel Maatschappij, [1928] 2 K. B. 
604. 


deminvcane, “403 tem eee Oe te ee er ey 


bille. CosGRovi wv. CANADIAN 
NATIONAL RAILWAYA, [192314 D. L. i. 
$146; 3 W. W. RR, 1152.--- CAN. 


k(p. 108) H. On 
wife.|—S. & his wife brought an action 


to teeeleed eee 





of contract to purchase aun ammonia 
as compressing outfit, to a sum for 
oss through decrease in price of the 
parts purchased for the purpose of the 
contract, this not being a loss ** directly 
& naturally rosulting in the ordinar 

course of eventa from the buyer’s 
breach of contract,” as there was 
nothing in tho negoealone for the 
contract to give the purchaser to 
understand that the vendor would 
have to go into the market & buy the 
various parts to mako up the plant.— 
GENERAL Sorpiy Co. oF CANADA ¥. 
O'NEILL MORKIN MacnINeRY Co., 

[1923] 2 W. W. R. 928.—CAN. 


sl. Loss of custom—Defective goods 
sold but replaced.}—Certnin goods 
supplied under contract not complying 
with the warranted description :-—- 
Held: it could not reasonably be 
aupposed to have been tn the con- 
templation of the parties, at the time 
they made the contract, that pltfa. 
were to compennate defte. for such lose 
of business as defts. mizht incur hy 
the withdrawa)]) of their customers 
on account of a few of the articles 
resold being defective, such articles 
being re repiaced when complaint was 
made.—HaMILTON GEAR & MACHINE 
Co. v. Lewis BrotTuers, [1924] 3 
Yn. L. R. 367 ? 54 oO. L. R. 585.—-CAN. 


who agreed to deliver certain pulp- 
wood at a lower price & who was 
informed of the first-mentioned con- 
tract, though not of al] its terms. At 
the end of the season M. was short of 
the quantity he agreed to deliver :-— 
Held: was ontitled to recover 
damages from M. for non-performance 
of his contract, & the measure of those 
damages was the profit W. would 
have made under his contract with 


the paper co.-—-MONDOR tv. WITLLETS, 
rig }2 A He . ae (19238) 5. C. i. 


PART III. SECT. 4, SUB-SECT. 1. 


p(p. 107)i.——~ —~—.}+~In an action 
for damages for breach of contract by 
refusal to take delivery of goods :— 
Held: a claim for expenses incurred 
in going to deft.’s residence to urge 
bim to tuke delivery could not stand. —- 


BRADLEY ee BAILEY & JASPERAON, 
(1923) 2 Dp. L. R. 604; 52 0. L. R:. 
439.--CAN. 

k (p. 108) f. ——— Medical 





attendance.}—In an action for damages 
for personal injuries arising froni 
negligence :—-Held: the items which 
shonid go to make up pitt.’ - damages | 
were (inter alia) medical & hospital 


7 


=e 


agaitist deft. for damages for personal 
injuries, Deft. was found guilty of 
negligence, but the action vy B. was 
dismissed on account of contributory 


neglixence. The ect. awarded damages 


to the wifo against deft. It was 
sought to give in evidence the wife’s 
medical & hospital bills :-- lJeld ; the 


bills had been contracted by the wife 
oH ber husband’s agent & were his 
liability alone.—ScounLe ov. Woon- 
WARD, (1924) 1 W. W. It. 1040.~-CAN. 





r (p. 108) i. Injury to challel— 
€ ‘ome. ‘of repatra—& depreciation. }— 
Held: recoverable. -——- WALTER _¥. 


SEMBEL, ae 2D. L. R. 1005; [1927] 
an W.R. 967 21 Sask. L. HR. 452.-— 
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208 v. ——-.]—Solr. & client costs 
{Incurred oe the driver of a motor car 
in successfully defending an action 
brought against bim by o passcnger 
in another car with which bis car had 
collided cannot be recovered by bhm 
in an action for negligence brought 
against the driver of the other car.— 
pba GUARANTRE & ruts Co., 

LTp. v. GrBson, (192813 D. L. KR. pies 
{1928} 2 W. W. R. 532; 23 Alta. L 
518.—CAN. 
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215. Add. Annotations :—Folld. Bennett v. Kreeger 
(1925), 41 T. L. R. 609. Consd. Britannia 
ygienic Laundry Co. v. Thornycroft (126), 
185 L. T. 83. Refd. Kasler & Cohen ». 
Slavouski (1927), 96 L. J. K. B. 850. 
215a. -]—Pltfs. bought a coat 
with fur collar attached, for re-sale, from 
deft. & sold it to a customer. Owing to 
the colouri 
was dyed, the customer contracted a skin 
disease & brought an action against pltfs., 
claiming damages. Plitfs. informed deft. 
thereof & requested him to undertake the 
defence of the action. Deft. denied liability 
but never suggested that pltfs. had no 
answer to the action, with the result that 
pltfs. defended the action & a jury awarded 
the customer damages for her suffering, & 
pltfs. had to pay the costs of the action :— 
Held: pitfs. were entitled to recover from 
deft. the damages so awarded, together with 
the customer’s taxed costs of the action & 
their own costs of defending the action as 
between solr. & client.—BENNErr (SIDNEY) 
Lrp. v. KREEGER (1925), 41 T. L. R. 609. 


217. Add. Annotation :-- Refd. Sheppy 
Chenical Works v. Medway River Con- 
sorvators (1926), 24 L. G. R. 457. 

220. Add. Annotation :--Refd. Britannia Hygienic 
oy Co. v. Thornycroft (1926), 1385 L. T. 
33. 











228. Add. Annotution :—Refd. Britannia Hygienic 
Laundry Co. v. Thornycroft (1926), 1385 L. T. 





227a. Several sub-sales.|—Defts. sold skins 
to pltfs., who resold to a sub-vendee. That 
sub-vendee sold to a second sub-vendee, 
who sold one of the skins, which had been 
made into the collar of a fur coat, to a third 
sub-vendee. The third sub-vendee sold to 
@ woman who wore the coat & developed 
dermatitis on the face in consequence of 
antimony contained in the skin. In each 
sale the vendor knew the particular purpose 
for which the goods were required by the 
purchaser, & there was an implied warranty 
that the goods were reasonably fit for such 
purpose. The ultimate purchaser brought 
an action for breach of contract against her 
supplier, the third sub-vendee. The third 
sub-vendee defended the action, & in so 
doing acted reasonably; but in the result 
the ultimate purchaser recovered damages & 
costs against him. The third sub-vendee, 
who had incurred certain additional costs in 
connection with the action, claimed to be 
reimbursed by the second sub-vendee, & 
after some resistance, incurring further costs, 
the second sub-vendee paid. The second 
sub-vendee then claimed against. the first 
sub-vendee, who after some dispute incurring 
further costa, also paid. The first sub-vendee 
claimed against pltfs., who, after taking 
advice, occasioning further costs, paid. 
Pltfs. sued defts. for breach. of contract, 
claiming as damages the damages recovered 
by the ultimate purchaser, the costs on both 
sides in that action, & the costs of the inter- 
mediate actions :—Held;: pltfs. were entitled 
to recover the damages which might reason- 
ably be supposed to have been in the con- 
templation of the parties at the time of the 
contract ; the parties must have contemplated 
that damages would be claimed, if there were 


matter with which the fur | 


Glue & 


a breach of contract of the kind that had 
occurred, by parties separated by several 
contractual steps from each of the immediate 
arties to each of the contracts along the 
ine; pltfs.’ damages should include (1) the 
damages recovered by the ultimate purchaser, 
(2) the costa on both sides in that action, 
inasmuch as it was reasonably defended, & 
(8) the costs of. the intermediate actions, in 
so far as they were reasonably incurred.— 
Kaster & COHEN v. SLAVOUSEKI, [1928] 1 
K.B.78; 96 L. J.K.B. 850; 187 L. T. 641; 
subsequent proceedings, sub nom. SLAVONSKEI 
v. LA PELLETERIE DE RovuBAIx SOCIETE 
ANONYME (1927), 137 L. T. 645. 


235a. -——— Costs awarded in previous proceedings, 
but not recovered.}—Pltfs. sought to recover 
from defts., as special damage, the costs 
which they themselves had incurred in 
prosicue litigation in which they were defts. 
Itfs. in the present action sent a motor lorry 
to be overhauled by defts. The repairs were 
carried out & the lorry was returned. Very 
shortly afterwards, while the lorry was in 
use on the highway, one of the wheels came 
off & damaged the van of pltf. in the previous 
litigation, who brought an action in the 
county ct. to recover damages against present 
pltfs. He won the action at the hearing, but 
the decision was reversed on appeal. He was 
a man of straw & unable to pay the costs 
incurred. Present pltfs. sued present defts. 
for damages for alleged breach of contract & 
negligence, & a common jury found in pitfs.’ 
favour. After argument as to the right of 
pltfs. to recover as special damage against 
defts., on account of their breach of contract 
& negligence, the costs of all previous 
litigation :-——Held: such damage was not 
too remote.—-BRITANNIA HYGIENIC LAUNDRY 
Co. v. THornycrort & Co. (1925), 94 L. J. 
K. B. 858; 41 T. L. R. 667; on appeal, 05 
rts K. B. 237 ; 136 LL. T. 83; 42 T. L. R. 
98. 


Add. Annotalions :--~Consd. Harnett v. Bond, 
[1924] 2 K. B. 517. Refd. Hambrook v. 
Stokes (1924), 41 T. L. R. 125; Tournier v. 
National Provincial & Union Bank of 
England, (1024] 1 K. B. 461; Britannia 
Hygienic Laundry Co. v. Thornycroft (1926), 
135 L. T. 88; Singleton Abbey (Owners) v. 
Paludina (Owners), The Palndina (1926), 95 
as J.P. 185; The Edison (1931), 47 T. L. R. 
635. 


260a. ae P. HARRISON v. MCSHEEHAN, [1885] W.N. 
07. 


237. 


265. Add. Annotations :—Refd. Britannia Hygienic 
Laundry Co. v. Thornycroft (1926), 135 L. T. 
83; Dee Conservancy Board v. McConnell, 


(1928) 2 K. B. 159. 


Add. Annotations :—Consd. Addie R. & Sons 
(Collieries) v. Dumbreck, [1929], A. C. 358. 
Refd. Sutcliffe v. Clients Investment Co., 
{1924] 2 K. B. 746; Compania Mexicana De 
Petroleo E! Aguila v. Essex Transport & 
Trading Co. (1929), 141 L. T. 106. 


Add. Annotations :---Refd. Noble v. Harrison, 
{1926] 2 K. B. 332; Smith v. G. W. Ry. 
(1926), 185 L. T. 112; Pontardawe Rural 
Council v. Moore-Gwyn, [1929] 1 Ch. 656. 

Add. Annotation :—Roefd. Canadian Pacific 
Ry. v. Kelvin Shipping Co. (1927), 138 L. T. 
368; The Edison (1981), 47 T. L. R. 635. 


268. 


279. 


280. 


282. 


284. 


290. 
298. 


801. 


302. 


304. 


380. 


341 J 


842. 


848. 


Add. Annotations :—As fo (1) Distd. Martin 
v. Stanborough (1924), 41 T. L. R. 1. Refd. 
Gayler & Pope v. Davies, [1924] 2 K. B. 75. 


Add. Annotation :—Refd. Oldham v. Sheffleld 
Corpn. (1927), 186 L. T. 681. 


Add. Annotations :—Consd. The St. Nicolai 


Part IV.—Aggravation 


Add. Annotation :—Refd. Martin v. Stout, 
[1925] A. C. 359. 


Add. Annotation :—Retfd. 
[1926] 1K. RB. 536. 


Add. Annotations :—Consd. Riley v. Brown 
(1929), 98 L. J. K. B. 739. Refd. Cohen »v. 
Sellar, [1926} 1 K. B. 536. 


Add. Annotation :—Consd. Riley v. Brown 
(1929), 98 L. J. K. B. 739. 


Add. Annotations :~—Refd. Curtis Moffat, Ltd. 
v. Wheeler, [1929] 2 Ch. 224; Barnes v. 
re Developments, Ltd., [1930] 1 Ch. 


Add. Annolation :—Refd. Hobbs v. Tinling, 
oS v. Nottingham Journal, [1929] 2 


Add. Annotations :—Refd. Ellis’ Trustee v. 
Dixon-Johnson (1924), 131 L. T. 652; 
Martin v. Stout, [1925] A. C. 359; Never- 
Stop Ry. (Wembley) v. British Empire Ex-. 
hibition (1924) Incorporated, [1926] Ch. 877. 


Add. Annotation :-—Consd. Banco de Portugal 
oe paerow & Sons, Ltd. (1941), 47 T. 1. BR. 
. 9 ] e 


Add. Annotations :-—Consd. Banco de Portiu- 


Cohen v. Sellar, 


Vol. XVH.—Damages. Cases 982-956, 


(1925), 183 L. T. 640. Distd. G. W. Ry. v. 
S.S. Mostyn, [1928] A. C. 57. Refd. British- 
American Tobacco Co. v. Jones (1925), 184 
L. T. 405; Witham Outfall Board v. Boston 
Corpn. (1926), 136 L. IT. 736. Refd. Dee 
Conservancy Board v. McConnell, [1928] 2 
K. B. 159. 


and Mitigation. 


T. L. R. 359). Refd. Finlay v. N. V. Kwik 
mo Tong Uandecl Maatschappij, [1028] 2 
K. B. 60-4. 


347a. aie WR atts duty to minimise damage is 


limited to doing what is reasonable in all the 
facts of the case, the onus of showing a breach 
of that duty being on deft.—FINLay (JAMES) 
& Co. v. N. Ve. Kwik Eloo Tona HANDEL 
MAATSCHAPPIH, [1928] 2 K. B. 6804; 97 
L. J. K. B. 817; 189 LAT. 582; 44 T. LR. 
643; 72 Sol, Jo. 4683 U7 Asp. M. L. C. 666; 
affd., (WW29] 1K. BL 400, O. A. 


Annotations :--Refd. Bunce et ortugale. Waterlow & Sons, 


Ltd. (1931), 47 


YT. 


L. RR. 635; 
L193h) 2 We. WR. 


To ob. Re 3850) Phe Kiison (1981), 47 
Forcolo Maugo & Co. v. Stag Line, Lta., 
AR, 


850a. Contract of employment for fixed period- -- 


851. 


352. 


856. 


Voluntary liquidation of employer before end 
of period. ]--—/fe GRAMOPHONE Raecorps, Lap. 
(1980), 69 L. Jo. 2OL; 160 L. T. Jo. 193; 
[1980] W. N. 42. 

Add. Annotation :-—Refd. Finlay v. N. V. 
Kwik Hoo ‘Tong ,Handel Maatschappij, 
[1928] 2 K. B. 604. 

Add. Annotation :--Refd. Martin v. Stout, 
[1925] A, C. 350. 


Add. Annotation :--Refd. Hillis’ Trustee v. 


Petree me Fe 


PART IV. SECT. 1 SUB-SECT. 2. 

di, ———- Trespass — Abusive con- 
duct}.— An appeal from a judgment 
wheroby plitf., inan action for trespass, 
was awarded vindictive damages tn 
addition to apecilal damages :—-—Z7eld > in 
view of deft.’s persistence fu trespassing 
in deflance of pltf.’s requesta to desist, 
his violent & abusive conduct towarda 
pitf., & the particularly Injurious & 
malicious manner in which certain of 
the troespasses were committed, the 
allowance of vindictive damages was 
justified & the amount thereof should 
not. be reduced.—SPrENCER v. GRANT, 
{1928} 1 D. L. R. 820; (192811 W. Ww. RR, 
190: 22 Sask. L. R. 365.--CAN. 


a ii. Violent behaviour. }— 
A city corpn., constructing a sewer, 
expropria an easement over pitf.’s 
land for that purpose. Deft. con- 
tracted with the corpn. to construct 
that part of the sewer which ran 
through pltf.’s land. In performing 

contract, deft. did not confine 
himself to that part of the land which 
waa subject to the easement, but unlaw- 
fully cut down trees & deposited sand 
& silt upon the land outside the part 
subject to the easement, & therchy 
depreciated the valne of the land :— 
Held: the amount of dam sin such 
an action as this may be indefinitel 
enhanced by cvidence of vivlent 
arrogant conduct on the part of deft.— 
Pa¥FFAaRD v. Cavorrt, {1929} 1 D. L. R. 
111 : 63 oO. L. RH. 171.—-CAN. 

4 ii, —-— High-handed  be- 
kaviour.}—In an action for damager 
for trespass founded on the wrongful 
seizure of a motor car which pitf. had 
bought from deft. ander a conditional- 











gal vy. Waterlow & Sons, Ltd. (1931), 4° 
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Bale agreement :---7Jeld: beeause of 
the high-handed conduct of deft. 
which Jujured pltf.’s feelings, the trial 
judge was ustified in awarding 
exeniplary  damages.~-GRIFFITHS — , 
ForDYCKE Morons, Lirp., (10s) 2 
WLW. . 698; 42D. LR. 4513 48 
B.C. KR. 119.-—-CAN, 


PART IV. SECT. 2, SUB-SECT. 1.—B. 


341 x. -——-—.}—OANADIAN FLEXIBLE 
SKATE Oo., Lirn. vv. MONARCIT Braga 
MANUFACTURING Co., Ltb., ae? 2 
yy, L. . 387; 560. f. HK. 862,—CAN. 

341 xi. ~}—McKEnny v. DRUM- 
MOND & DVORETSKY (1926), 29 W. A. 
L. R. 6.--AUS, 

352i. Sale of goods-—Kefusal to 
accept.}—Unless & purchaser has by 
the contract of sale a right to repudiate, 
he cannot repudiate the sale. If he 
docs so, the vendur may suc the pur- 
chaser for the price, or re-sell the 
article; & if by such gale he incurs 
a loss, then thé purchaser must make 
it good. But the vendor must take 
Into consideration such payments as 
the purchaser may have made on 
account.—-FOSTER wm HEINTZMAN & 
Co., {1923} 4 D. L. 1. 166.-—CAN. 
BaiLeY & JASPEHHON, (1923) 2D. L. R. 
904; 52 0. L. kt. 439.—-CAN. 

354i. ——- Anticipatory breach.}~~ 
there bad been a breach of 
contract b defts.:—eld: pltfs. 
were entitled to nominal damages only, 
aa when pltfs. found that defts. would 
not carry ont the contract, they should 
have gone into the market & done the 
best they could with a similar con- 
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Dixon-Jobnson (1924), 131 L. T. 652. 
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traetor-CAMPBELE Uv, 
430. L. BR. 30535 14 
affd, lu U, Ww. N, 33)).~--CAN. 

am, ~~ T'rouble & risk atlending 
performanre of contract.}--In allowing 
dawnsites for wrongful repudiation of a 
contract to accept delivery of polos not 
et cul i—-dJeld : there should be taken 
nto consideration the risks of dis- 
appointment & diffieully ino cutting 
& dolivery that might arise from = un- 
expected sources > & an allowanue In 
reduction of damages should be made 
for tbe rclease from the care, trouble & 
risk altonding a full oxccution of the 
coutract.--CONNOKA  t.  McOQregok, 
[1924) 2D. L. at. $6; 2 W.W, wt 
294: 20 Alta. L. -R. 280.--CAN. 


PART IV. SECT. 2, SUB-SECT. 2. 


$64 fv. ——-- —-—- To assault.J—On 
appeal from a judgmont for pitf. In an 
action for assault the damages wore 
reduced to $10, the assault having 
been mercly a technical one, which 
apparently had been courted by pitt. 
with a view to an action for damageu.— 
HOpGKINSON v. MARTIN, [1928] 3 
WwW. W. Wt. 763.— CAN. 


m ji. ——-- Continuing contract with 
doctor. }—-W here a person bas a contract 
with a doctor whereunder he ts entitien 
to the doctor’s services when uhey Are 
required as a result of disease, accident 
or other causce, he cannot, in an action 
for damages for personal injuries, 
recover as damages Lue amount which 
guch services would have cost. had be 
net entered into such contract. 
TAYLOR v. TUBNENM, (1925) 3 D. T. RB. 


Manirnn (1919), 
O. W. N. 348; 


Cases 876—4110. 


876. Add. Annotation :—As to (1) Apprvd. Hobbs 
v. Tinling, Hobbs v. Nottingham Journal, 
[1929] 2 K. B. 1. 





ENGLISH AND Emprre Dicest SupPLEMENT. 


$77. Add. Annotation :—Refd. Martin v. Benson, 
[1927] 1 K. B. 771. 


Part V.—Measure of Damages. 


393. For the cross-reference following this case, 
‘* As to interest under Civil Procedure Act, 
1833 (c. 42), s. 28, & damages in lieu of such 
interest.|——See MonEY & MoNtry. LENDING,”’ 
read ‘‘ to interest under Civil Procedure 
Act, 1833 (c. 42), s. 28, & damages in lieu 
of such interest, sce MoNnry & MONEY- 
LENDING.” 


408a. Option to purchase—Profit on resale lost by 
{mproper withdrawal.| — Pitf., having an 
option from deft. to purchase a freehold 
house for £4,000, agreed to sell the property 
to 8S. for £4,500, & then wrote accepting 
deft.’s offer to sell the house. Jn the mean- 
time deft. had sold the property to B. for 
£4,000 :—Held : as specific performance of the 


contract was impossible by reason of deft.’s. 


own act, pitf. was entitled to recover from 
deft. as damages £500, the difference between 
the price at which the property was offered to 


pitf. & that at which pltf. contracted to sell’ 


it.—GOFFIN v. HOoULDER (1020), 90 I. J. Ch. 
488; 124 L. T. 145. 


411a. Contract to print bank-notes—-Unauthorised 
use of plates—-Loss recoverable limited to 
payments made before reasonably possible to 
detect forgery. |—Pltf{s., who acted as bankers 
to the Portuguese Govt., were authorised to 
issue notes as currency up to a certain limit. 
They were under a legal obligation to keep an 
amount of gold which bore a varying per- 
centage to the amount of notes in circulation, 


but the currency had been inconvertible since 
1891, & it was probable it would remain 
inconvertible for an indefinite time. The 
notes issued by pltfs. were the only legal 
tender in Portugal. Pltfs., who had their 
head office in Lisbon, in 1922 & 1924, entered 
into a contract with defts., who were printers 
in: London, for the printing & supply of bank- 
notes. The plates from which the notes 
were printed were left in possession of defts., 
& were not to be used for any ea other 
than a purpose authorised by the bank. By 
a criminal conspiracy in 1924 & 1925 on the 
part of a number of persons defts. were 
induced to print a large number of notes from 
those plates, or plates copied from them, 
purporting to be notes issued by pltf. bank, 
without the authority of the b , & these 
unauthorised notes were delivered to the 
conspirators & put into circulation in 
Portugal. Upon discovery of the forgery in 
Dec. 1925, the bank issued a notice with- 
drawing all the notes of that issue— the V. da 
G. issue that had been forged, &, from 
Dec. 7 to Dec. 26, 1925, they paid in genuine 
notes for the unauthorised notes presented 
as well as for the genuine notes of that issue. 
From Dec. 1925, to the end of 1927 the 
exchange value of the escudo remained at 
ninety-six to the £1. In an action brought 
by pltfs. claiming damages for breach of 
contract, negligence & conversion, the judge 
gave judgment for pltfs. for £569,421 in 
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PART IV. SECT. 3. 

qi. - Conversion-——Onus of proof.) 
—Whero it was found that there was 
no authority in deft. bank to sell 
shares pledged as collateral security 
without judicial process :—Held: as 
to damages, the burden was on the 
bank to show it got full value for 
the shares.-~-GEORGEBON 0, DOMINION 
Bank, (1924) 3 D. L. R. 607: 2 W. 
Ww. R. 931.— AN. 


PART V. SECT. 1, SUB-SECT. 1. 


$80 xi. ---—-.]---In an action = for 
dainages for breach of cantract, the 
measure of damage is the ostimated 
loss directly & naturally = resulting 
from the breach thereof.——HAtTYIRLD 
& Co. tv. CRONKHITE (1922), 50 N. B. R. 
456.—CAN. 

380 xii. eJ--In an action for 
_ damages for non-acceptanoe of goods, 
the measure of damages is the csati- 
mated loss directly & pee at ree 
sulting in the ordinary course of eventa 
froin the buyer’s breach of contract.—- 
Recorp Founpry & MACHINE Co. v. 
Garson, [1923] 2D. L. KR. 142; 50 
N. B. R. 110.—CAN. 


380 xiii: Goods manufactured or 
partly manufactured.}—ln respect of 

ods manufactured or partly manu- 
actured & ready or partly ready for 
delivery, before defte. repudiated their 
contract :—Held: pltfa. were entitled 
to recover, as damages for breach of 
contract, & BIumM equal to the contract 
prico of the finished or partly finished 
goods, leas their value at the time of 
or within a reasonable time -.of the 
breach.—-H AMILTON GRAR & MacHINE 











Co. v. Lewis BRoTHERS, [1924] 3 
D.L. R. 367; 54 0. L. 1. 585..—CAN, 


880 xiv. ——-.J—In an action for 
negligence causing damage to goods 
the measnre of damages is tho deprecia- 
tion in the value of the goods as tho 
result of the accident.—-CoPLEY  v, 
FINKEIATEIN, [1928] 3 D. L. R. 671; 
11928) 3 W. Ww. R. 89.—CAN. 


_sn. Consignment of wheat for sale— 
Failure to sell.|\—Where grain is con- 
signed for sale & the cousignec is in- 
structed to sell it as soon us it is un- 
loaded, if the price be then a certain 
figure or botter, but he neglects to 
carry out such Instructions, the con- 
signor is entitled in damages to the 
difference between the price at the 
time of unloading & the lower price on 
the day when he learns that the grain 
has not been sold, even though he does 
not immediately notify the consignee 
that his instructions have not been 
carried out.—ParRanis vv. KRDERAL 
GRAIN Co., LTp., [1925] 2 W. W. R. 
164.—CAN. 


sw. Agreement to exchange c& sell 
timber berths—Loss of profits—Sub- 
stantial dam ne a Ne & LEWwIs 
v. ran Oe 2D. L. R.1128;3 (1927) 
38 W. W. R. 27; 38 B.C. R. 348; rerad. 
sub nom. Hal. v. KNox, [1928] 1 
D. L. R. 198; 11928] Ss. Cc. Rh. 87 .— CAN. 

ab. Agreement to pay for mineral 
claim & keep up asscssment toork— 
Claim allowed to lapse.}—Hed:;: the 
measure of damages was the value, if 
any, of the property lost.—MtGEE v. 
CLARKE, [19 7) 1 W. W. R. 593; 38 
B. C. R. 165.—CAN. 


ad. Wrongful eviction of lessee.j}—In 
10 


regard to damages recoverable by a 
won evicted lessee, the case is 
governed by the general rule applicable 
to all breaches of contract, namely, 
that the party wronged is, so far as 
moncy can do it, to be placed in the 
same situation, with respect tv 
dumages, as if the contract had been 
erformed., Componsation to the 
essco Will not be confined to tho value 
of the unexpired term, but will include 
all loss naturally resulting from the 
eviction. HAACK v. MARTIN, [1927] 3 
a R. 19; (1927) 8. C. R. 413.— 


sf. Lease of racehorse to trainer for 
specified perrvod—Owner taking horse 
away before expiration of period— Loss 
of prospective winnings recoverable. |— 
Howrk v. TEEFY (1927), 27 8. R. 
ae 301; 44N.S. W. W.N. 102. 


sg. Measure selected by plaintiff. }— 
BURKARD & Co., LTD. v. WAHLEN 
(1928), 28 8. R. N.S. W. 607; 45 
N.S. W. W.N. 201.—AUS. 

sh. Isreach of contract to summer- 
fallow.}—A lessce unde? a crop-pay- 
ment lease broke his covenant to 
surninerfallow. The Iecssor, who had 
the work done at his own ek pa 
contended that the delay in doing it 
would reduce the crops to be grown & 
claimed damages on that head :— 
Hicld; since it was impossible to say 
with any degree of certainty that the 
crops in the subsequent years would 
be less than they would have been had 
deft. performed his covenant, such 
damages could not be awarded.— 
UctiumM vr. TORKEISON, [1930 3 
W.W. RR. 26; 40D. 1. BR. 1022. . 


A) 


424. 


425. 


426. 


426a. 


PART V. SECT. 1, SUB-SECT. 2. |: 


respect of breach of contract & conversion 
on the part of defts., holding that pltfs. were 
entitled to damages to the amount of the 
English exchange value of all the new 
genuine notes paid out by the bank to replace 
the false notes from Dec. 7, 1925, the date of 
the withdrawal of the V. da G. issuc, to 
Dec. 16, 1925, but eowes their claim for 
any new genuine notes so exchanged after 
that date, £80,000, on the eroail that if 
pitfs. had acted reasonably, by that date, 
they could have obtained from defts. informa- 
tion as to tests, which would have enabled 
them to distinguish between the false & 


genuine notes presented for payment. Defts. 


appealed solely on the issue of damages, & 
pitfs. cross-appealed as to the deduction of 
£80,000 :—Held : the damage done to pltts. 
by the calling in of the V. da G. issue, genuine 
& false, though this was a voluntary act on 
their part, was recoverable as damages from 
defts. up to the time that it was possible for 
pltfs. by reasonable exertions to have 
obtained from defts. information as to one 
of the tests which would have enabled them 
to distinguish between a large number of the 
genuine & faise notes, & that this date was 
Dec. 9, 1925. Accordingly, defts. were respun- 
sible for the foliowing damages: (a) the English 
exchange value of the genuine new notes 
issued in replacement of all unauthorised 
notes on Dec. 7, 8 & 9, (6) the English 
exchange value of genuine were notes issued 
in replacement after Dec. 9 of such unautho- 
rised notes as could not have been discovered 


by that test until further tests could be. 


ascertained, (c) for the cost of printing of 
notes in replacement of the new genuine 
notes issued in exchange for zen ine notes 


gn IE Ca 


Vol. XVII.—Damages. Cases 41la—426b. 


of the V. da G. issue reasonably called in, & 
that these amounts should be assessed at 
£300,000.—BANcOoO pm PORTUGAL v. WATER- 
Low & Sons, Lrp. (1981), 100 L. J. K. 3B. 


465; 146 L. T. 362; 47 T. L. R. 359, C. A. 


«tnnotation :-—Consd. The Edison (1931), 47 T. L. R. 635. 
412a. Continuation of contract depending on third 


413. 


418. 


party. }—Defts. agreed in writing to purchase 
from pltfs. all the stores that they required 
in the United Kingdom for their vessels, 
pitfs.’ profits on the net price invoiced by the 
manufacturers to plitis. to be discussed every 
six months, & the agreement was to remain 
in force as long as another agreement between 
a third co. & defts. continued. This other 
agreement had been previously made on the 
same day, but it was not signed till the follow- 
ing day, & it was to remain in force for ten 
years unless certain payments were sooner 
made. After observing the agreement with 
pltfs. for five months defts. repudiated it :— 
Held: as the continuation of the agreement 
between pltis. & defts. for more than six 
months depended on the volition of a third 
party, & as the agreement contained nothing 
to prevent defts. from buying their stores 
oulside the United Kingdom, pltfs. were 
entitled only to damages in respect of a 
period of one month. -—-FRANCO-BRITISH SHIP 
STORE Co., LTp. v. COMPAGNIE DES CHAR- 
GEURS Francatsts (i026), 42 f. . BR. 785. 


Add. Annotations :---Refd. Watt v. Longsdon 
(1920), 98 lL. J. KW. B. 71h; Tolley v. Fry 
(J. 8.) & Sons, Ltd., (£980) 1 KB. 407. 

Add. Annotations :---Aa to (1) Apld. Smith »v. 
Schilling, [1928] 1 K. B. 420. As to (2) Refd. 
Martin v. Benson, [1927] 1 K. B. 77). 


Part VI——Liquidated Damages or Penalty. 


Add. Annotations :-—Generally, Refd. Adrmir- 


alty Comrs. v. S.S. Chekiang, [19261 A. C. 637, | 


Generally, Refd. Widnes Foundry (1925), 


' 
! 
| 
t 


Ltd. v. Cellulose Acetate Silk Co. (1981), 47 - 


T. L. RR. 481. 

Add. Annotation :—As to (2) Consd. Widnes 
Foundry (1925), Ltd. v. Cellulose Acetate 
Silk Co. (1931), 47 T. L. R. 373. 

Add. Annotations :--~As to (1) Aplid. Widnes 
Foundry (1925), Ltd. v. Cellulose Acetate 
Silkk Co. (1931), 47 T. L. R. 481. As to (2) 
Apld. English Hop Growers v. Dering, (1928; 
2 K. B. 174. 
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-]—-Deft. was a member of ptf. socicty, 
which was formed to organise the marketing | 
of home-grown hops by their sale through pltfs., | 
& by a written agreement deft. undertook | 
to deliver to pltfs. all hops grown or produced ! 





by him in 1926 on certain land. ‘The agree- 
ment also provided that if deft. failed to 
deliver to pltfs. the hops or disposed of them 
otherwise than through plitfs., he would pay 
to pitfs. as & for liquidated damages £100 per 
acre or proportionately on a less acreage :— 
Held; as a breach of the agreement might 
occasion serious damage which it might be 
difficult to value exactly or ascertain before- 
hand, the sum fixed by the parties as a pre- 
estimate of the damage, namely, £100 per 
acre, was not a penalty but liquidated 
damages.—ENGLISH Hop GROWERS v. DER- 
Ing, (1928]2 K.B.174; 97 L. J. K. B. 569; 
1389 L. T. 76; 44 T. L. R. 443, C. A. 


426b. ———.]--A contract for delivery & crection 


eae 


agreed to deliver all his products to 
the co. to be marketed by it, for the 


damages & not a pcnalty.— 
GROWERA OF 
COLUMBIA, UTn. v. British COLUMBIA 


4141. Revad. on other unds, | : Lace : 
Q. R15 KB. 11; (1907) A.C. 454, | arnt thereof :-- Held : 
414 viii. ——.|—PAFFARD tv. CAVOTTT, . 
[1929] 1 D. L. R111; 63 0. L. R171. | ASBOCIATED 
—CAN. 


PART VI. SECT. 1, SUB-SECT. 2. 
424 vii. 
provided for in a contract between a 
co-operative co. & 
vegetables, 


71; (1925) 1 





._}—A rate of damages 424 vii 





a grower of fruita & 
under which the latter 


8 - 

B. C. R. 533,-——-CAN. 

i, .}—A contract between 
Itfs, & deft. provided that should deft. 

fall to deliver to pitfs. ai] the wheat 

covered by the contract, he would pay 


ll 





Frurr LAND, LTp., {1825} 1 
Ww. 


of an acetone recovery plant provided that 
if the contract were not completed within a 


ae, ‘ a ee a een ETT Cree Ler nent o cen eenteten © yo oc 
er te 


to pitfs. as Uquidated damages 25 cents 
per bushel for all wheat which he 
should have failed to deliver :—ZHeld : 
the 25 cents por bushel was not a 

nalty but Hquidated damages.— 


to be Haqui- | 
| ABSKATCREWAN CO-OPERATIVE WHEAT 
f 


PuITIST 
PRODUCERS, LID. 7. ZUROWBKI (Sask.), 


(1926) 3 D. 1. RR. 810; 1926) 
W. . KR. 604.~-CAN, 


Dp. Ju. R. 
505; 34 


424 ix. ~-——-.}—BoucauT Bay Co., 
Lrp. v. THE COMMONWEALTS, [1927] 
Argus L. lh. 435.—AUB. 


Cases 496b—857a. ENGLisH anv Empree Dicust SUPPLEMENT. 


certain time, pltfs. should pay to defts. b 
way of penalty a sum of £20 for every wee 
that they were in default. There was a 
period of 30 weeks’ delay beyond the contract 

eriod, & defts. claimed £5,850, the actual 
oss suffered by them. Pltfs., in reliance on 
the above term, only admitted liability for 
£600 :—Held: the sum of £20 a week must 
be regarded not as a penalty but as liquidated 
damages, & therefore pltfs. were liable for 
£600 only. 
| Semble: in a clause of this kind the amount 
fixed as payable by the party in default 
cannot be a “ penalty ”’ if it is less than the 
actual loss suffered by the other party. 

WIDNES FounprRyY (1925), Lrp. v. CELLULOSE 

ACETATE SILK Co., Lrp., [1931] 2 K. B. 393 ; 

100 L. J. K. B. 746; 145 1. T. 607; 47 

T. L. R. 481; 86 Com. Cas. 293, ©. A. 

Add. Annotation:—Refd. English Hop 

Growers v. Dering, [1928] 2 K. B. 174. 

Add. Annotations :—Consd. Widnes Foundry 

(1925), Ltd. v. Cellulose Acetate Silk Co. 

(1031), 47 T. L. 1. 873. Refd. English Hop 

Growers v. Dering, [1928] 2 K. B. 174. 

Add. Annotation :-—Refd. Widnes Foundry 


455. 
461. 


483. 


(1925), Lid. v. Cellulose Acetate Silk Co... 


(1931), 47 T. L. RR. 373. 

487. Add. Annotation :—Folld. 
[1981] 1 Ch. 35. 

487a. -—--~ ——- ———..}—-By a contract dated 
Oct. 19, 1928, pltf. agreed to sell to deft. all 
her right, title, & interest in a licensed house 
known as T. of which s!-e was the licensee. 
The contract provided that the purchase- 
money should be paid ‘‘on or about” 
Nov. 10, 1928, & that deft. should forfeit 
the deposit of £120 which he had paid if he 
should fail to fulfil his part of the contract ; 
also that cither party refusing to comply 


Lock v. Bell, 





with or neglecting to perform any part of the 
agreement should pay to the other, on 
demand, the sum of £200. On Oct. 3, 1928, 
deft. had given to the brewers who were the 
freeholders of T. references which they had 
accepted by Oct. 10. He went to the magis- 
trates’ clerk & signed the ordinary notices on 
reference to a request for a temporary transfer 
on Nov. 10, & for full transfer on Dec. 8. At 
least a week before Nov. 10 deft. knew that 
he would be unable to complete the purchase 
of T. unless he could raise a loan. His 
brokers acting in the matter sent him a 
notice to attend on Nov. 10. He did so,, & 
first saw the brewers, telling them that he 
could not complete, & that the notice of 
application for transfer would have to be 
withdrawn & another one given. He then 
arranged with pltf. that completion should 
take place on Dec. 8. Deft., however, did 
not attend to complete. On Dec. 22 deft. 
stated that he would complete on Jan. 30. 
In an action by pltf. for a declaration that 
the contract had been rescinded & the deposit 
of £120 forfeited, & for damages :—Held: 
under the terms of the contract, the sum of 
£200 damages was in the nature of a penalty, 
& therefore not recoverable.—Lock v. BELL, 


[1931] 1 Ch. 35; 100 L. J. Ch. 22; 144 
L. T. 108. 
506. Citation :—For ‘‘ on appeal’’ read ‘‘ subse- 


quent proceedings.” 


Annotation :--Delete ‘ Generally, Mentd. Re Hall (1864), 
11 L. T. 579.” 


542. Add. Annotation :—Refd. Widnes Foundry 
(1925), Ltd. v. Cellulose Acetate Silk Co., 
Ltd. (1931), 47 T. L. R. 373. 


544. Add. Annotation :—Consd. Widnes Foundry 
(1925), Ltd. ». Cellulose Acetate Silk Co. 
(1931), 47 T. L. BR. 878. 


coe 


Part Vil.—Pleading, Proof and Assessment. 


557, Add. Annotation :—Folld. Hinton v. Hinton 
& Spillett (1930), 46 T. L. Ri, 685. 


557a. ——- —--- ——- ——..}+ In a divorce case, 


ne he a 


PART VI. SECT. 1, SUB-SECT. 3. 

442 i. Onus of disproof.) 
—J]f the sum mentioned in a bond is 
expressed to be a penalty, the onus of 
showing that it was intended as liqui- 


| mentioned in a 
dated damages is on the person assert- 
t 








ing it.—lt. (A.-G. oF CANADA) ¥. 
LONDON GQUARANTRE & ACCIDENT Co., 
Lrn., (1920) 2 W. W. RR. 83.—-CAN. 
448 iil. .-~-Where a sum 
is atipulated to be paid as liquidated 
damages, & is payable, not on the 
happening of o single ovent, but of 
one or more of a number of events, 
some of which might result in incon- 
siderable damage, the ct. may decline 
to construe the words “ liquidated 
damages ’’ acoording to their ordinary 
meaning & may treat such a sum as a 
onalty. — SHATILLA . FEINSTEIN, 
{1933} 8 D.L. R. 1035; 16 Sask. L. R. 
454; [1923] 1 W. W. R. 1474.—CAN. 
453 iv. ~—— ——.}—Held: having 
regard to the language in a clause of a 
contract of service, fixing a sum as 
liquidated reas for violation by 
deft. of any or of the provisions of 
the contract, the sum fixed was not 
in the nature of a prc a ltl le 
NION ART Co., Lrp. r. MuRPHY (1923), 
od Qa. L. R. 3323.—CAN. 


PART VI, SECT. 1, SUB-SECT. 5. 
471 ti. ——-~ ———- ———.,,] — The sum 


consisted in the 


mee GS ee en 


fi, -———- 
{1930] 3 D. 


pi 





—Liguidated dam 


CAN. 





620 ili. 
the exalusive 
for the sale o 


dam 


ee epee rere eee oe ote 








bond given under 
Canada Grain Act by one licensed to 
operate a country elevator :——Held: 
to be & penalty & only recoverable to 
the extent of the actual loss shown 
there being no evidence to show it v. 
was intended as liquidated damages, | I 
& beoause the conditions of the bond 
tformance of many 
acts, some of which might be of great 
& othera of trifling importance.—R. 
(A.-G. oF CANaDA) wv. LONDON GUA- 
RANTER & ACCIDENT Co., LTp., [1920] 
2 W. W. BR. 83—CAN. 


—-—-,. }—F RIED 0, GRORGES, 
. It. 664.--CAN. 


PART VI. SECT. 1, SUB-SECT. 6. 

Agreement for share of profits 
under option—Failure to take up option 
Harris (1912), 2: 
40. W. N. 183; 7 D. L. R. 291 


PART VI. SECT. 1, SUB-SECT. 7. 


-}—-Pitf. gave deft. 
mney for six months 
certain land. 
covenanted that if he failed to effect a 
sale of 1,000 acres in the first six 
months he would pay as liquidated 

an amount oe to $2 per 
acre for each acre of the 1 





where cu-resp. has not appeared, & where the 
jury award damages in excess of the amount 
claimed, the claim should not be amended 


unsold. Deft. failed to effect a sale: 
—JTeld; not a penalty, but liquidated 
damages arising on proof of failure to 
make the sales, without having to show 
actunl loss.—-NORTHERN TruaTs Co. 

Bath ha {1924) 2 W. W. RR. 
ji e 


eee: ee on) v 


529 iv. . a LIVER 
BELIK, [1931] 1 W. W. R. 24.—CAN. 
PART VII. SECT. 1. 


549 xv. ———-.J-—- To recover 
special damages, a pitf. must expressly 
claim them in his pleadings & prove 
them strictly at the trial.—CarRrRo.Lu 
ve. Barr, (1924) 2 D. L. R. 452; 1 
W. W. R. 1249; 18 Sask. L. R. $92. 
—CAN., 

649 xvi. S. P. Burr ev. OSHAWA 
CORPN,, WILKINSON vo. O88 AWA CORPN., 
{1926]) 4 D. L. R. 1138; 59 0. L. R. 
520.—CAN, 

549 xvii. —— ——.}~—In an action 
for breach of covenant by delaying 
the completion of a railway ng, 
which afforded the best road to pitf.'s 
saw mill :—Held: evidence of special 
siireeang was pot admissible, none ng 
Deft. | alleged in the declaration, & pltf. no 
having notified defta. at the time of the 
fact. of his suffering the joss of profit, 
which constituted the alleged ¢ 
—SHAVER t. GREAT WESTERN Ry. 
(1857), 6 C. P. 331.—- CAN. 





~}/—-KENNEDY vv. 
oO. W. RR, 179; 


,000 acres ‘ 


12 


574a. 


576. 


592a. 


594. 


598. 


601. 


602. 


604. 


611. 
612. 





until a summons for leave to amend has 
been served on the co-resp.—HINTON ¥, 
tia aa & SPILLErr (1930), 46 T. I. R. 585, 








= Contingent damages.|—-When a 
verdict is found for deft. upon an issue which 
bars the action, the jury cannot assess con- 
tingent damages for pltf., without the assent 
of deft.—Newron v. HARLAND (1840), 1 
Man. & G. 644; 1 Scott, N. R. 474; 2 Jur. 
350; 133 E. BR. 490. 


After this case add ‘*——In matrimonial 
causes.]—See HUSBAND & WIFE, No. 4677a.”’ 
-]}—Where a jury has improperly 
awarded an annuity by way of damages 
instead of a lump sum the judge should 
redirect the jury; he has no power to enter 
judgment for the capitalised amount of the 
annuity.—-FOURNIER v. CANADIAN NATIONAL 
Ry. Co., [1927] A. C. 167; 95 L. J. P. Cc. 
177; 185 L. T. 609; 42 'T. L. R. 629, P. C. 


Add. Annotation :---Refd. Martin v. Stout, 
[1925] A. C. 359. 


Annotation :—For ‘‘ Refd. 8.8. Celia v. S.S. 
Volturno, (1921] 2 A. C. 544,” read ‘ Expld. 
Sree vy. S.S. Volturno, [1921] 2 A. C. 


Add. Annotation :—-N.F. Peyrae v. Wilkinson, 
[1924] 2 K. B. 166. 


Add. Annotations :—Refd. Ellis’ Trustee v. 
Dixon-Johnson, [1924] 2 Ch. 451; Banco de 
Portugal v. Waterlow & Sons, Ltd. (1931), 
47 T. L. R. 359. 


Add. Annotations :—-Refd. Ellis’ 
Dixon-Johnson, [1924] 2 Ch. 451. Mentd. 
Richardson v. Richardson, [1927] P. 228. 


Add. Annotation :—Folld. Peyrae v. Wilkin- 
son, (1924] 2 K. B. 166. 


For the existing paragraph in original volume 
substitute the following paragraph :— 

-+—In an action in this country 
for a debt payable in a foreign currency 
the debt must be converted into Finglish 
currency at the rate of exchange prevailing 
at the date when the debt became duc & pay- 
able, & not at the rate of exchange prevailing 
at the date of judgment.-—— PEYRAK v. 








PART VII. SECT. 2. 


Trustee v.. 


Vol. XVII.—Damages. Cases 557a— 626; 


WILKINSON, [1924] 2 K. B. 166; 98L.J.K.B. 
121; 180 L. T. 611. 


612a. ———_ ———.]—-Between 1903 & 1909 pltfs., 


Russian subjects, effected with defts., an 
American insurance co. then having a branch 
in Russia, insurances in the form of four 
endowment life policies & paid the premiums 
in Russia in roubles down to 1918. The 
amounts secured by two of the policies having 
become payable :—Held: judgment should 
be entered for pltfs. for the sterling equivalent 
of the amounts due in chervonetz roubles at 
the date when those amounts became due.-—— 
BUERGER v. NEW YorRK Lire ASSURANCE 
Co. (1927), 96 L. J. K. B. 9380; 137 L. T. 
431; 43 T. L. R. 601, C. A. 


Annotation :-—Refd. Perry v. Equitable Life Assce. Socicty of 
U.S. A. (1929), 44 T. T.. RR. 468, 


6138. 


614. 


615. 


618. 


§25. 


626. 


jury.}—~—In assessing damages against 


Citations :--Add ‘(15 Asp. M. LL. C. 670.”’ 
Delete “ reveg. S. ©. sub nom. Dreyrus & 
Co. v. ATLANTIC SHIPPING & TRADING Co. 
(1921), 87 T. L. R. 417, C. A”? 


Annotations :—-Delete “ Mentd. Czarnikow 
v. Roth, Schmidt (1922), 92 L. J. K. B. 81; 
Ford v. Compagnie Furness (France), [1922] 
2K. B. 797; Pinnock v. Lewis & Peat, 
[1923] 1 K. B. 690.” 


Add. Annotation :—-Consd. Anderson v. Equit- 
able Life Assce. Soc. of United States (1926), 
134 L. T. 557. 


After this ease add 'S Sce, also, INSURANCE, 
Vol. XXIX., p. 380, No. 8104.’' 


Add. Citations :—-03 L. J. Ch. 268; 
L. I’. 109. 

Add. Annotations :---Asto (1) Consd. Anderson 
v. Equitable Life Assce. Soc. of United States 
(1926), 134 L. WU. 557; Buerger v. New York 
Life Assce. (1927), 96 L. J. K. B. 930. Gene- 
rally, Refd. Willis’ Trustee v. Dixon-Johnson, 
{[1024] 2 Ch. 461. 


Add. Annotations :---As to (2) Refd. Tolley 
v. Fry J. S. & Sons (1029), 46 T. Ta. R. 108. 
Generally, Refd. Watt v. Longsdon (1029), 
98 L. J. K. B. 714. 

Add. Annotation :—-Refd. The Koursk, [1924] 
P. 140; Pirie v. Richardson, [1927] 1 K. LB. 
44%, 


130 


pronounced judgment :—ZJleld : the rate 
to be taken was that prevailing on the 


559i. Necessity for proof of apecial | ® 


damage.\|——On a claim for damages for 
ersonal injuries, pltf. cannot claim 
or special damages for nursing where 
he fails to sbow tbat he har either 
paid or is under any legal obligation 
to pay for the nursing done ; the fact 
that he intends to pay a sum to his 
nurse is not sufficient.—CARROLIL ft. 
Bagr, (1924) 2 D. L. BR. 452; 1 
Vv. W. R. 1249; 18 Sask. L. R. 292. 
-—CAN. 

oi, ———~ ~———.]-—-CLAUSEN . CANA- 
DIAN TIMBER & LANDS, LTp. (1925), 
35 B.C. R. 461.— CAN, 


PART VII. SECT. 3, SUB-~-SECT. 1. 

sa. Default judgment— Assessment by 
master-——N'o lp bacrvt: ]--—PIERSON & 
Prerson v. Lay, (1931) 1 W. W. R. 
398.—CAN. 

sb. Necessify for judgment.}-—An 
assessment of damages should not be 
ordered except under a judgment 


declaring the plaintiff entitled thereto. 
— STONE wv. j\VUICAN MUNICIPAL 


HosritaL District, [1930] 1 W. W. R 
839 : 3 D. L. R. 210.—CAN. 


PART VII. SECT. 3, SUB-SECT. 2. 
575 ii. —— On same principles as 


member of the Winnipeg Grain 
Khixchange for wrongfully closing out 
the account of a curtomer, u judge fs 
not bound to take the highest peak as 
the measure thereof, but may base his 
assessment upon the principal adopted 
by jurlen.—NKLSON ¢. BarkRp & 
BoTrenkLe (1914), 30 W. L. BR. 822; 
8W.W. HR. 144; 25 Man. L. R. 244.-- 
CAN. 

679 vi. ——-.}~—When the writ in 
ep action, under Wrongs Act, 1915 
Part II1., has been endorsed for trial 
with a jury, sect. 16 of that Act makes 
the jury the tribunal to assess the 
damages. If interlocutory judgment 
be entered in default of appearance, 
Ord, NIII., r. 5, does not, in the absence 
of consent of the partics, enable the 
prothonotary to ascertain the damages. 
The deft. is entitled to notice of the 
assessment of damages by the jury. -— 
WaL8H tv. MUMICRAEL, [1928] V. L. R&R. 
3445; (1928j Argus L. It. 195.---AUS. 


PART VII. SECT. 3, SUB-SECT. 3.---B. 


598i. Amount due tn forvign currency 
—Date of judgment sucd on.)-—-Where 
deft. in a suit in Bombay contended 
that the rate of exchange should be 
that on the day on which the ct. 


13 


day judgment was given in the High 
4. iu Kngland, which gave pitt. the 
cause of action for the sult in Jombay. 
—MADIAVIT VIisKAM v. RAMNIKLAL 
VADILAL_ (1921), I. L. Jt. 47 Hom. 
487.-~-IND 


si. ——-.}~ Held: the rate for 
conversion of dividends payable in 
forcign currency was the rate ruling 
on the date when cach dividend became 
due—-THE CUSTORIAN tv.  BLUCHER, 
420.—CAN. 


603 fii. ----- ---—--.}-In cases of 
breach of contract, the date on which 
the rate of exchange is to be taken for 
the purpose of converting one sot of 
currency Into another js the date on 
which under the agrvement the mone 
was to bo pald & on which a breac 
occurred by its not being  paid.--- 
SHAKOOL & Co, & FINLAY FLEMING 
pag (1923), J. J. 1. 1 Ran. 339.-~ 





PART VII. SECT. 8, SUB-SECT. 4. 


627 ii. ———. }-- GAY Co., LTn, YM, 
Trick, (1027) 1 D. L. R. 1083; 60 
0. .R. 8.—CA ° 


Cases 688—882a.  ENaLish anp Empme Digest SUPPLEMENT. 
638. Add. Annotation :—Consd. The Koursk, [1924] 


P. 140. 


648. Add. Annotations :—Consd. Wing Lee v. Lew, 


{[1925] A. O. 819. Refd. Hobbs v. Tinling, Hobbs v. 
age v. Nottingham Journal, [1929] 2 K. B. 1. 


673. Add. Annotation :-—Refd. Oanadian Pacific 
Ry. v. Kelvin Shipping Co. (1927), 188 L. T. 


369. 


721a. ——.]—The Ct. of Appeal may set aside the 
assessment of damages by a jury where the 
amount assessed is so small or so large as 
that twelve sensible jurors could not reason- 
ably have given the verdict, or as to lead the 
ct. to the conclusion that the jury must have 
taken into consideration matter which they 
ought not to have considered, or that the 
have omitted to pay regard to matter whic 

have considered.—SMITH v. 


they ought to 


SCHILLING, [1928] 1 K. B. 429; 


Rn ccmamentne aa er erie | 


PART VII. SECT. 3, SUB-SECT. 5. 


i. Right of-—Defendant not en- 
titled to examine plaintiff with view to 
assessment of damagea.}—FONG YOUNG 
v. SHING Wan, [1928] 3 D. L. R. 481; 
62 O. L. R. 370.—CAN. 

st. WVhen assessment must be 
maaster.J)-— HENNIGAR © HENNIGAR 
(N. B.), [1926] 1 D. L. R. 891.—CAN. 


PART VII. SECT. 4, SUB-SECT. 1. 


av. Trial without jury—Power of 
wi eagatet court to assess.)—An appellate 
ct., Where an action hag been t' iad 
without a jury, bas power, without the 
consent of counsel, to assess damages 
itself without ordering a new trial.— 
GENDERS v. SOUTH AUSTRALIAN Rys. 
Comn., (1928) 8S. A. 8. Rt. 272.—AUS. 


PART VII. SECT. 4, SUB-SECT. 3.—A. 


FONDERIE Dm JOLIETTB (1903), 34 
S. CO. It. 153.—-CAN. 

661 xi. —-——- -—---.]—Where damages 
are claimed for the depreciation in 
value of an article, the -basis of asscss- 
ment is the difference between the value 
of the article immediately before it 
was damaged & Its value immediately 
afterwards. Where damages have beon 
assossod Ou a wrong priuciple a now 
trial will be ordered.— DRYDEN v. ORR 
(1928), 28 S. R. N, 8. W. 216; 45 
N. 8. W. W. N. 44.—AUS. 

661 xii. —-—- -—-—.}-—-BRENNER . 
Ciagx, [1929] 3 D. L. KR. 4573; 2 
Me R. 158; 23 S. L. R. 573.— 


661 xiii, ———- -——.]-—-MIDDLETON 
v. MOMILLAN (B, ©.), (1929) 1 D. L. R. 
977.-—-CAN. 

661 xiv. —---— ~ ----. ]}--MACNAMARA 
Hae es eRe: (1930) 4 D. L. R. 73.— 





PART VII. saat Pe SUB-SECT. 3.— 


680 v a, —— ———.. } Held: although 
the damages were excessive, the ct. 
would not interfere upon that account. 
—-MCMONAGLE 0. RTON (1888). 95 
Man. L. R. 193.—OAN, 

680 xi. —-~-.}-—-New trial granted on 
payment of costs on the gronnd of 
exccesive -daniages.—STOCK v. GREAT 
eee ty. Co. (1858), 7 C. P. 526.— 


689i, ——~ Misconduct of jury.}— 





K. B. 276; 


188 L. T. 475; 44 T. L. R. 109, 


737. Add. Annotations :—Apld. Hobbs v. Tinling, 
Nottingham Journal, 
Refd. Tolley v. Fry J. S. & Sons 


[1929] 2 


(1929), 46 T. L. R. 108. 


751a. 





ante. 


Hobbs »v. 
K. B. 1. 


784a. 





97 L. J. 


Where an assessment of damages is 


not thought to be unconscionable but 
only excessive, it ought to be set aside 
if the jury took into account some- 
thing which they. ought not to have 
taken into account falled to take 
into account sorhething which they 
ought to have taken Into account.— 
OosGRovE v. CANADIAN NATIONAL 
Raitways, ([1923} 4 D. L. R. 818; 
[1923] 3 W. W. R. 1152.—CAN. 

692 viii a. -+—-Whero 
the damages were excessive :—Held : 
there should be a now trial, unless 
plitf. consented to reduce his verdict.— 

















CLARKE v. MURRAY (1877), Z'emp. 
Wood, 127.—CAN., 
692 xviii. ——,}-—-In an 


action for damages for breach of con- 
tract, the jury awarded pltf. £30 for 
special damages, including law costs, 
£250 for loss of profits, & #20 for 
general damages. Deft. moved for a 
now trial upon the ground that the 
award of anything more than a merely 
nominnl sum as general damages wag 
oxcensive :—Jield > as no substantial 
wrong or miscarriage of justice had 
been occasioned, a new trial ought not 
to be ordored, but the judgment should 
stand, subject to pltf. consenting to 
the elimination of the amount awarded 
as general damages.—STRWART  v. 
Cnn: (1925) N. Z L. R. 400.— 


692 xix. ———- ———- ———-. | —_ GOLDMAN 
v. Kirspy & Sons, Lrp., (1927) 8S. R. 8. 
58.—AUS. 

705 ii a. -}—In an action 
for work & labour, the second trial 
being before a special jury struck by 
defts., & the verdict: being larger than 
before, the ct. declined to interfere 
for excessivo damages.—STocK  . 
TREAT WESTERN Ry. Co. (1858), 9 
C. P. 134.— CAN. 











NORFOLK Ry. Co. (1889), 19 O. R. 
132.—CAN. 
705 iv. 


— Assessment by ey se 
excess of clainr—Statement of claim 
amended by trial judge.}-—In an action 
of trespass to a certain lot. of land & 
expulsion of pltf. therefrom, _ pltf. 
claimed $500, the jury assessed tho 
pamaeee at $1,500, & the trial judge 
amended the statement of claim 
accordingly :—Held : the damages were 
excessivo, & a new trial) was nted.— 
ROBIN@ON v. HALT (18828), 1 O. R. 266. 


751. Add. Annotation :—Refd. Smith v. Schilling, 
{1928} 1 K. B. 429. 


——.]—SMITH v. SCHILLING, No. 721a, 


764. Add. Annotation :—Refd. Hobbs v. Tinling, 
Nottingham Journal, 


[1929] 2 


784. Add. Annotation :—Refd. Smith v. Schilling, 
[1928] 1 K. B. 429. 


.]|—SMIrs v. SCHILLING, No. 721la, ante. 


830. After this case add ‘‘ See, also, JuRtEs, Vol: 
XXX., pp. 245, 246.” 


832a. ———.|—-SMITH v. SCHILLING, No. 721a, ante. 
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705 v. Unless party agreed to 
reduction of damages.)}—SIBBALD 2%. 
GRAND TRUNK Ry. Co., TREMAYNE v. 
GRAND TRUNK Ry. Co. (1890), 19 
O. Rt. 164.—CAN. 

731 ix. ——.])—~In an action to 
recover an amount due under a contract 
for purchase of an hotel, deft. set up a 
breach of warranty, but at the trial a 
plea of misrepresentation was sub- 
stituted. The jury were dirccted that 
the proper measure of damages recover- 
able by deft. would be that applicable 
in an action on a breach of warranty :— 
Held: tnere should be a new trial, for 
the ead fa of assessing damages upon 
the basis of the difference between the 
market price at the date of the contract 
& the contract price.—HARDMAN 0. 
McLxrop (1926), 26 S. R. N. S. W 
578; 43 N.S. W. W. N. 194.—AUS. 


PART VII. SECT. a SUB-SECT. 3.— 
e G ° 


748 ji. Alistahe—Acting whnon wrong 
principle.J—Where a aur assessed 
damages on a wrong principle :—Held : 
the ct. would set aside tho verdict on 
the ground of excessive damage having 
been given.—FENERTY v. HALIFAX 
CounTy (1858), 3 N. S. R. (2 Thom.) 
412.—CAN 








PART VII. sat atl 3.— 
s a e 


785 ix, ——-.}—PaT v. ILLINOIS 
PUBLISHING & PRINTING Co., [1929] 
S. L. R. 564.—CAN. 


785 x. -——-.]~-Whore on an appcal 
for an iucrease of damages asses: by 
a trial judge it docs not appear that the 
judge failod to take into considcration 
some element of damage which he 
should have considered, his award 
should not be disturbed.-—McCrc.- 
LOUGH t. ROBINSON, [1931] 1 D. L. Mm. 
620; [1930] 3 W. W. TR. 534.—CAN. 


PART VII. ea fd) SUB-SECT. 3.— 


831 vii. .J—A Ct. of Appeal will 
not increase the amount of damages 
awarded by a trial judgeown the verdict 
of a jury unless it appears that the 
j has failed to consider some 
element of damage which should have 
been considered.—STrRoupD t. Dxs- 
Brisay & COLGAN (1930), 42 B. C. R. 
507.—CAN, 








Vol. XVII. Cases 57—682. 


DEEDS AND OTHER INSTRUMENTS. 


57. Add. Annotation :—Refd. Messager v. British 
Broadcasting Co. (1928), 97 L. J. K. B. 251. 1 Ch, 289. 
61. Add. Annotation :—Consd. Walton Harvey, 457. 
Ltd. v. Walker & Homfrays, Ltd., [1931] 1 
Ch. 145. | 464. Add. 
74. Add. Annotation :—Refd. Importers Co. v. 
Westminster Bank, (1927) 1 K. B. 869. 470. 
166. Add. Annotation: — Refd. Humphrey & 490 


Denman v. Kavanagh (1925), 41 T. L. R. 378. 


449. Add. Annotations :—Consd. Blay v. Pollard & P. 


Refd. Guildford 
Trust v. Pohl & Maritch (1928), 72 Sol. Jo. 


Morris, [1930] 1 K. B. 628. 
171. 


458. Add. Annotation :—Refd. Re Lloyds Bank, 


Part |.—Deeds. 


177. 
500. 


Annotation :—Apld. 
Frewer’s Contract, [1924] 2 Ch. 230 

Add. Annotation :—Refd. Swift v. Board of 
Trade (1924), 93 L. J. K. B. 529. 

Add. Annotation :-—Refd. In the LEstate of 
Southberden, Adams v. Southerden, [1925] 


Ltd., Bomze & Lederman v. Bomze, [1931] 


Add. Annotation :—Refd. Jenkins v. Jenkins, 
f1928] 2 K. B. 501. 


Re Clout & 


Add. Annotation :--Aa to (1) Refd. Blay v. 
Pollard & Morris, [1930] 1 K. B. 628. 


501. Add. Annotation :-—Refd. Blay v. Pollard & 


Morris, [19380] 1 K. B. 628. 


Part I1.—-Instruments Under Hand—Non-Testamentary. 


555. Add. Annotations :—Consd. Swift v. Board of 


Trade, [1925] A. C. 520. 


New Brunswick Electrical. Power Co. v. Hart, 


Refd. Maine & 





[1929] A. C. 
Iixors. (1929), 


631; Simpson v. Maurice's 
45 °'T. I. R. 681. 


Part I1l.——-Interpretation of Deeds and Non-Testamentary 


681. Add. A enctaionee nee Shitpe Dohme 
Inc. v. Boots Pure Drug Co, (1927), 44 2. P. Cc, 
367; British homson-Houston Co. ». Metre- 
politan-Vickers Flectrical Co. 


R. P. CG. 13 


Socicté 


PART I. SECT. 2, SUB-SECT. 1. 


17 ii. Whether gift intended.)— 
Where a conveyance or mtge. is 
expressed to be for valuable considera- 
tion, but the fuct is that none was paid, 
nothing but the clearest evidence can 
avai] to show that 4 gift was intended. 
—JOHN DEERE PLOW Co., 
PETERS & Srown, (1929) 2D. L 
23 3. - lt. 218; 


PART I. SECT. 5, SUB-SECT. 1.—A. 


sa. Proof of execultion—Deeds within 
county—9 Viel. c. 34, 8. 7.J-—Re Yorn 
CoUunrTry REGISTRAR (1847), 3 U. C. BR. 
188.—CAN. 


PART I. SECT. 5, SUB-SECT. 1.— E. 


183 iii. ——— Altestation required by 
statulte— Deed improperly attested —-lre- 
culion admitted by grantor.}-—IHeld: 
as the mtge. deed was not attested 
within Transfer of Property Act, 
gs. 59, it was invalid in spite of the 

antor’s admission. Be Bier v. 

M HARI LAL (1925), L. R. 52 Ind. 
AGH. 362.—IND. 





LTD. wv. 
1.103; 
(1928] 3 W. W.R. 686. 


sb. Certificate o ae ney of— 
Absence of date.|\—Held : the doed was 
roperly recorded. ~—McKENZIE v. 


AMONT (1877), LI N.S. R 
—CAN. 


R. (2 R. & C.) 


PART I. SECT. 5, SUB-SECT. 2.—C. 


231 vif. ——- ——~.]—-HvuaeGarRp v. 
OnTaRio & SASKATCHEWAN LAND 
CORPN. niece 2 1 Sask. L. R. 526; 6 
W.L. R. 645; 8 W. L. R. 866.—CAN, 


PART I. SECT. 5, SUB-SECT. 2.-—-D. 
di, ——— Whether deed revocable.|—- 


Anonyme Servo-Frein 


Instruments. 


R. P. 
(1928), 


45 


Hit BE ne ; 
15a0.-—- 
250 Z oe conditioned to take effect 
Jrom death of grantor Deed reserving 
rent for tifeJ—-RiDpEL 1, t. JOTINSTON, 
{$931} 2D. LL. RR. 1479.-- CAN. 


GAMLIEN, [1931] 2 1). ee R. 


PART I. SECT. 5, SUB-SECT. 3. 


fi.-— —- Bai hacia McDONALD, 
(1931)1 D. j.. Rh. 93.~—~ * 


PART I. SECT. 5, SUB-SECT. 4. 


h i.—— Land Act, 1888, 8 hath 
—HJORTA v. SMITH (1897), 5 B. 6. 
369---CAN. 


PART I. SECT. 5, SUB-SECT. 7.---A. 


eh, ——.J—-Somo of the persons 
Harned as jolning in & Covevpant cannot 
be bound, where the others who are 
named, & whose concurrence is noces- 
sary to the accomplishment of tho 
object recited in the deed, have not 
joined.— Mook vw. IRWIN, [1926] 4 
1). L. Rh. 1120: e 59 QO. L. Rh. 546.—CAN., 


PART I. SECT. 6, SUB-SECT. 1. 


406 iv. ——.]}—A deed under scal 
cannot bind a person who is not 4 
party to the deed.--BaTrLe CREEK 
TOASTED CORN FLakn Co. ». KELLOGG 
TOASTED CORN FLAKK Co., {1923] 
4 Yo, ~ R. £43.--CAN 

406 d- _-FAul KNER v. FAULK- 
NER (1803), 23 O. RR. 252.--CAN. 


PART I. SECT. 7. 


425 ——-—,}—- BENNETT 
KIppb, 1926} N. 50. —IR, 


16 





eee ee 


Catena 


Dewandre v. 
», 221. 
582. Add. Annotation :—Refd. Finlay v. 
Kwik Uoo Tong Tlandel Maatschappij, [1929] 
1 K. B. 400. 


576 x 
v. DOWLING (1870), 1 i3 N. 
149.—CAN 


Citroen Cars, Ltd. (1929), 47 


N. V. 


PART I. SECT. 8, SUB-SECT. 3. 
bi, --—--.)-DYNES v. BALKS (1878), 
25 Ut, 503.--CAN. 


PART I. SECT. 8, SUB-SECT. 5. 


454 vi. -seeyf—Under oan 
agreemuat between pli. & defts. for 
the sale of a business the lutter woder- 
tuok to iucorporate a co. & to assume & 
pay the amount due on a chattel mtge. 
Ju carrying out the agreement pltf, 
signed what he thought was a@ mere 
transfer of the business Co the co., but. 
Which was in fact a new agreement 
whieh oaxpressly released defts. from 
ites obligution tou pay off the chattel 
mtge. There was nu evidence of any- 
thing being said to or hy pitf. with 
respect to such release, & the evidence 
as to whether he read the new agree- 
meout over before alguing it was con- 
fileting :—Held: the relunse had been 
fraudulentiy inserted, & pltf. was en- 
titled to he indemnified by defts. 
against his Uability on the mtge.— 
JACK 0. NANOOSKR WELLINGTON Core 
LIERIES, LTp., (1925) 3 DD. L. 1. 398 5 
(1925] 2 W. W. Tt. 267; 35 B.C. OR. 
205.—CAN. 

PART III. SECT. 1 

ad. Parent & child bearing same name 
—No addition of * sentor ” ar ‘* junior "’ 
—Preaumpltion in farvour of parent.|— 


New BRUNSWICK Powrr Co, ve. Pricr 
HATT (1924), 52 N. B. I. 1.—-CAN. 


PART a Daeaolaa : 


HES v. Foua & 
B. I. (2 Han.) 


ete rs 


meee nemnn 


cans 88700. 


587, 


592. 
597. 
608. 
622. 


. Mostyn, [1928] A. C. 57. 


627. 
631. 


665. 
697. 


700. 
701. 
743. 
750. 


Add. Annotations :—Refd. Tournier v. National 

Provincial & Union Bank of England, [1924] 
1 K. B. 461; Livock v. Pearson (1928), 33 
Com. Cas. 188. 


After this case insert ‘‘ See, generally, Oon- 
TRACT, Vol. XII., pp. 79 et seq.’’ 


Add. Annotation :—Roefd. Schiller v. Petersen 
(1924), 180 L. T. 810. 

Add. Annotation :—Refd. Greenwood  v. 
Martins Bank, Ltd. (1931), 47 T. L. R. 607. 

Add. Annotations :—Apld. G. W. Ry. v. 8.S. 
Refd. Abrahams v. 
MacFisheries [1925] 2 K. B. 18; British- 
American Tobacco Co. v. Jones (1925), 134 
L. T. 405; Dee Conservancy Board v. Mc- 
Connell, [1928] 2 K. B. 159. 

Add. Annotution :—Refd. Greenhill v. Federal 
Insce. (1926), 95 L. J. K. B. 717. 


Add. Annotations ; ——Consd. Sherwood  »v. 
Tucker, [1924] 2 Ch. 440. Refd. Batchelor 
v. Murphy (1924), 41 T. L. R. 1538. 

Add. Annotation :—Apld. Saunders v. Young’s 
Brewery (1925), 42 T. L. R. 136. 


Add. Annotations :—Refd. Samuel v. Dumas, 


[1924] A. C. 481; Foscolo Mango & Co. ve 


Stag Line, Ltd., [1931] 2K. B. 48. 


Add. Ansnlation :—Refd. Russell v. Russell, 


[1924] A. C. 687. 

Add. Annotation :—Refd. 
[1928] P. 180. 

Add. Annotation :—-Refd. Werbert’s Trustee 
v. Higgins, [1926] Ch. 74. 

Add. Annotation :—Refd. Re Hammond, Parry 
». Hammond, [ Pane Ch. 276. 


The Penelope, 


792. 


$15a. Recurring words-——Same 


825. 


853. 
877. 
882. 
883. 
898. 
895. 
900. 


- Encuish anp Empren Dicgst Sorex: ; 


Re Jenkins, 
Jenkins v. Davies (1931), 100 L. J. Ch. 268. 
Refd. The Ruapehu, [1927] P. 47; Shaw v. 
Public Trustee (1929), 141 L. T. 465. 

Add. Annotation :—Consd, Lorden v. Brooke- 

Hitching, [1927].2 K. B. 237. 

construction. |— 
There is no rule of general application that 
in construing a document the same meaning 
must be assigned to an expression through- 
out ; it is only in cases of doubt or ambiguity 
that it is necessary or permissible to resort 
to the device.—WatTSON v. Haaairr, [1928] 
A. C.127; 97L. J. P. 0. 83; 1388 L. T. 806; 
44 T. L. R. 90 ; 71 Sol. Jo. 963, P.C. 

Add, Annotations :—Consd. Schiller v. Peter- 

sen, [1924] 1 Ch. 394. Refd. Phipps v. 

Rogers, [1925] 1 K. B. 14. 

Add. Annotation :—Refd. Brakspear v. Bar- 

ton, [1924] 2 K. B. 88. 

Add. Annotation :—Refd. Re Whitrod, Bur- 
rows v. Base, [1926] Ch. 118. 

Add. Annotation :—Refd. Farnworth v. Man- 
chester Corpn., [1929] 1 K. B. 533. 

Add. Annotation :—Refd. United States Ship- 
ping Board v. Strick, [1926] A. C. 545. 

Add. Annotation :—Refd. Foscolo Mango & 
Jo. v. Stag Line, Ltd., [19381] 2 K. B. 48. 

Add. Annotation :—Consd. Re Ellwood, [1927] 
1 Ch, 455. 

Add. Annotation :—Refd. Wilston 8.8. Co. v. 
Weir (1925), 31 Com. Cas. 111. ; 

Add. Annotations :—Refd. Jones v. Oceanic 
Steain Navigation Co., [1924] 2 K. B. 730; 
A.-G. v. pieek pe Corpn. Oar 92 J.P. 50. 


PART Ill, SECT. 8, SUB-SECT. 3.—A. 


he fi. ——— — ———. ] -—- MANUFAOTUR- 
Lrrw INSURANCE Co. v. SWINNEY, 
1925} 2 D. li. ht. 693.—CAN. 


PART II. SECT. 3, SUB-SEOT. 8.—B. 


686 vi, --—— Contract with 
Crown.)—Held > (1) where the real 
Intention of the parties can bo clearly 
collected from tho language within the 
four corners of a deed or instrument in 
writing, ots. are bound to give effect 
to it by supplying anything Legere d 
to be inferred from the terms used, 
by rejecting as superfluous what. 4 
repugnant to the real fntention so 
gathered (2) a contract ought to 
receive that’ construction which will 
bost. offectuate the intention of the 
parties to be collected from the whole 
agreement, greater regard boing had 
to the clear intention of the parties 
than to any particular words which 
may have been used in the expression 
of their intent. The terms of the 
agreement are to bo drawn partly 
fromm the written document & partly 
from all the surroundings of the written 
_ document, such as the naturo of the 
transaction with regard to which the 
documont is brought into life; (3) the 
Crown is not bound by the error or 
inadvertence of its officers, nor by any 
deliborate intention of its  offloers 
without proper authority to alter the 
torms of a written agreement.—R. o. 
Prat Furts, Lrp., [1930] Ex. C. RR. 
188.—CAN, : 

-}-In_ de- 





705 xi. 
ciding whether a given transaction {fs 
an out & out sale with a condition for 
re-purchase or a mtge. by conditional 
sale, it is the intent on of the parties 
at the timo of entering into the transac- 
tion which must be regarded. That 
intention must be gathered from the 
terms of the deed iteelf & the surround- 
ing cirenumstances.—BISGKAWBAD 0. 











1 Aa t aa (1923), I. L. We. 45 All. 


58.—IND. 
— .)—-The in- 


705 xii. 

tention of the rartios to an strument 
must be collected from the language of 
the instrumeut, & may be clucidated 
by the conduct they have eg a ~_— 
MIDNAPORR ZAMINDARI Co., oe v. 
MUKTAKESHI PATRANI (1926), I ie Pe fs 
6 Pat. 51.—IND. 


PART II, SECT. 8, SUB-SECT. 4. 


716 xxi. -}-—-When a person 
agrees to purchase, he impHedly cove- 
nants to pay in the absence of terms 
exhibiting a different intention, but 
the whole document niust be con- 
strued & muy show that such implica- 
tion 18 not to be drawn.—GRILEVE 
McGiory, LTp. v. DOME aa Co., 











154; 1 iy W. KR. 989.—CAN. 
BaRTEL t. BRYEA 


716 a be 
(N. B. . 11996) 17). L. R. 1196.—CAN, 


716 xxiii, --——.}—When under the 
terms of a Kabuliyat a rent in kind is 
reserved & its price is also mentioned 
the intention is to be gathered with 
reference to expressions used in other 
pare of the document.—J ag mae 





DAL ©. RaM MAnvDaAL (1927), I. L. R. 
55 Calo. 808.— IND. 
716 xxiv. -}—The rule govern- 


ing the interpretation of a deed is that 
the deed muat be read as a whole in 
order to ascertain the true meaning of 
several clauses, & that the words of 
each clause should be so construed as 
to bring them into harmony with the 
other provisions of the deed, if that 
interpretation does no violence to the 
meaning of which they aro naturally 
susceptible. Indeed, it is competent 
to the ct. to disregard the ral 
meaning if the words are sufficiently 
floxible to bear that in retation. 
The duty of the ot. is to find out the 


16 


intention of the executant from the 
language Used by him, but parol 
evidence to v the contents of the 
document caiag be ane — YUSBAF 
ALI v. ALIBHOY (1928), I. L. R. 10 
Lah. 671.-——-IND. 


PART Ill. SECT. 3, SUB-SEOT. 8.—A. 
773 xxx. -J—Held: the words | 
**net procecds ’”? did not mean ‘ net 

profits.”’—Scutr v. MONTGOMERY, 

11920) 1 W. W. R. 140; 60 D. L. R. 
d. Read now ** 815a i.’ 

8158 il, .1—Heid : evi- 
dence to show that a word was used in 
a different sense in one sentence from 
that in which it was used in a preceding 
sentence, was rightly excluded.— 
McDONALD v. HALIFAX Ay wee (1895), 


Lei lll. SECT. 8, SUB-SECT. 9. 


reser ies HUKIN v. DEMOSKY 
(Sack, ‘ [1927] 1 . i. R. 649.—-CAN. 


PART III. saad 8, SUB-SECT. 13.— 


948 vi. Pats soon as there is 
an adequate & 











sufficient wiefinttion, 
with convenient certainty, of what is 
intended to pass by a deed, any sub- 
sequent erroneous addition will not 
vitiate it.—DARAPALR, #To. v. NazmR 
(1923), I. L. R. 50 Cale. $94.—-IND. 
Exob. C. R. 8.—CAN, 


PART UL SECT. 3, sas ae 


951 Hi. ~}+—-PRI BROTHERS 
aay aa R. » (1926) 3 DL. R. ga. 








PART III. SECT. 3, SUB-SECT. 15. 


li. ——— Crown grants.}-—The doctrine 
of omnia prerumuniur rite esse acta 
should apply in its fullest extant in 


9869. Add. Annotation :—Refd. Busby v. 


{1927] 2 Ch. 38. 


981. Add. Annotation :—Generally, Refd. Berners 


v. Fleming, [1925] Ch. 264. 


1007. Add. Annotation :—Retd. Lowther v. Clifford 


(1926), 05 L. J. K. B. 576. 


1015. Add. Annotation :—Refd. Westminster Bank 
v. Hilton (1926), 186 L. T. 316. 


1082. Add. Annotation :—Refd. Callard v. Beeney, 


[1930] 1 K. B, 353. 


1065. Add. Annotation :—Consd. Taylor v. British 
Legal Life Assce. (1925), 94 L. J. Ch. 284. 


1067. Add. Annotation :—Refd. Elder, Dempster | 
v. Paterson, Zochonis, Griffiths Lewis Steam | 
Navigation Co. v. Paterson, Zochonis, [1924] | 


A. O. 522. 


1081. Add. Annotations :—Refd. Edwards v. A.-G. 
for Oanada (1929), 46 T. L. RR. 4. 


Huntoon Co. »v. 
[1980] 1 Ch. 528. 


1090. Add. Annotation :—Refd. Huntoon Co. ». 
Kolynos (Incorporated), [1930] 1 Ch. 528. 


Annclation :—Consd. 
Wright (1929). 98 L. J. K. B. 582. 


1098. Add. Annotation :—Refd. Gregg v. Richards, 


1098. Add. 


[1926] Ch. 521. 


respect to the compliance with statutory 
conditions in the obtaining of Crown 
grants for purchase or pre-emption 
under the Land Act, &, though it 
may be shown in a proper case that 
{rregularity, error or deception have 
in fuct led to the issuance of such a 
gents yet before it can be attacked the 

rown must be, at least, a parly to the 
proceedings & the issue will, in many 
casos, depend upon the altitude taken 
by the Crown.—NorrH  Paciric 
LUMBER Co. v. SaywaRp, [1918] 2 
W.W.R. 771; 24 B.C. 2. 273.—CAN. 


PART III. SECT. 3, SUB-SECT. 16. 
ri. —-—- Grant of easement—Refer- 


Kolynos (Incorporated), 


ence to plan—Flan omitted.jJ—-Held : | 


where there was no plan, parolevidence 
was adsoissible to identify the land.-~— 
BANKS PENINSULA ELECTRIC POWER 
BOARD v. AKAROA BOROUGH COUNCIL, 
[1923] N. Z. lL. R. 880.—N.Z. 


PART III. SECT. 3, SUB-SECT. 18.—A. 


988 vi. -}+~—Whero there are two 
epatara interpretations of a contract 

one would lead to an obvious absur- 
dity or injustice, the other interprota- 
tion is to be accopted.—THOMPSON v. 
NORTH BATTLEFORD, [1924] 1 D. L. R. 
159; 1 W.W., R. 51 CAN. 





988 vii. ——-.]—Re Forp & Harpy 
(Ont.), 11926] 2 D. L. R. 749.--CAN. 

988 viii. CANADIAN STERVE- 
DORING Co., LTp. v. Rowin LINE 8.8. 
Co., CANADIAN STEVEDORING Co., LTD. 
v. SEAS SHIPPING Co. (B. C.), [1927] 
4D. L. R. 614; [1927] 2 W. W. R. 
737.—CAN. 


PART UI. SECT. 3, SUB-SECT. 21. 


b i. —— Award—Commation of 
hours worked.}—An award made by the 
Commonwealth Ct. of Conciliation & 
Arbitration between the Seaman’s 
Union & various resps., of whom deft. 
oO. was one, provided in respect of 
Geckhands that “the time taken for 
meals partaken while the vessel is 
under way shall not be included.”’ 
Deft. co. in reckoning the houre worked 
by an employee claimed to deduct the 
time occupied by him at meals while 
the vessel was in port:—Held: in 
the absence of a custom or usage to 
support such a deduction, the maxim 
expressio unius est excl aitertus 
applied, & the appeal: was allowed. 





Vol. XVIL—Deeds. Cases 969—1205, 


Avgherino, 


1099. Add. Annotation :—Refd. 


Humphery v. 


Wilaon (1929), 141 L. T. 469. 


1106. Add. Annotation :---Refd. Gregg v. Richards, 


[1926] Ch. 521. 


1107. Add. Annotations :—Retd. Gregg v. Richards, 
[1926] Ch. 521; 
Dalgety & Co. (1929), 98 L. J. K. B. 542; 
Diggins v. Forestal Land, Timber & Railways 
Co. (1930), 142 L. T. 509; I. R. Comrs, v. 
Dalgety & Co., [1930] A. O. 527. 


1109. Add. Annotation :—Refd. Reed v. Page & 
East (1026) 42 ‘T. L. R. 744. 


1157a. ———~]—-ANON. (1849), 13 L. T. O. S. 826. 
1177a. ———.]-—Davis v. SyMONDs (1787), 1 Cox, 


Inland Revenue Comrs. v. 


Kq. Cas. 402; 29 BE. R. 1221. 


Mentd., 


1185. Add. Annotation :—Refd. Newsholme Bros. 
v?. Rond Transport & General Insce. Oo., [1928] 
2K. B. 356. 


1192. Add. Annotation :—Refd. Kimber Coal Co. 


Aldridge = t. 


v. Stone & Rolfe, [1026] A. CG. 414, 


1205. Add. Annotations :—Consd. United States 
Shipping Board v. Bunge & Born (1924), 
41‘. L. R. 73. Refd. Frenkel v. MacAndrews, 
(1929) A. CO. 645; 


Foscolo Mango & Co. v. 


Stag Line, Ltd., [1931] 2 KK. B. 48. 


THE FRDERATED SEAMEN'S UNION OF 
hag aoe ve. Tins HUON, CHANNEL 
11925} Tas. L. RH. 1.—AUS. 


1144 x, ---—- Blunks in printed form 
not filled in.}—Re DeMpany & MIDLAND 
1 < s. Co., [1925] 4 Db. L. RR. 570.— 

1144 a', 
LIERIES (2 NSHUTR), LTp. 
MUIR, DUNSMi' RO MACKENZIE (1911), 
18 B.C. BR. O38.—- CAN, 

1144 xii. -)-~-LACHMAN Das v. 
Ram PRASAD (1927), 1. L. R. 49 Al. 

1144 xii. --—~—.}—Pnarol evidence to 
vary a written fnstrument rojectad, 
although it was doubtfal if it contained 
all the agreement between the parties, 
ae v. How (1862), 9 Gr. 372. 


eed 





-}--WILLARD vv. McNap 
Gr. 601.-—-CAN. 

h it, ——=.)—PAPINEAU 1. 
(1851), 2 Gr. 512.—-CAN. 

h ffi. --—-.] —McOrny v. McGLABHAN 
(1857), 6 Gr. 324.-—CAN. 

9174 {. As to nature of transaction— 
Absolute conveyunce—Relationship of 
morigagor &  mortyagee.}--Whers a 
regintered instrument clearly shows u 
transaction between the partics to bo 
a gale, oral evidence to show that it 
was intended to be & mtge. is inadimis- 
sible in evidence. —Mauna SaAwsE Puoo 
v. MAUNG Tun Syn (1927), I. L. R. 
5 Ran. 644.---IND. 


PART Hl. SECT. 4, SUB-SECT. 2. 

1176 xxviii. --——~.}—Where = parties 
to a contract have set out its terns & 
conditions in writing, which is pre- 
sumably intended to be 4 record of 
the transaction, the law docs not per- 
mit the introduction of other terme by 
means of oral evidence.-—STEINE ov. 
ae {1923} 3 W. W. KH. 493,— 


1176 xxix. «]—~ Where an ori- 
inal agreement hase complied with 
Stat. Irauds, evidence of an alleged 
paro’ variation of ite terms is inadinis- 
sible.-~HaALL v. GOLDSIONE, [1923] 
N. Z. L. R. 916.—N.Z. 


1176 xxx. -—---—-.}— KASTER v. 
Cowan, (1925} 2 D. L. R. 742; [1925] 
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h {. 
(185]), 2 
GUARD 





PENINSULA STEAMSHIP Co., LVp., 


Oe mee ere a nee eee ae meee ee nn on ee ee ee nace i a 
é —_—. Pr reas ee ee ee, -— 


| 


| 
| 


| revs(., (Eas | 4). 
3 


2W.W. RR. U8Gy Zt Alta. L. 2. 866 | 
I. RR. aby (21923) 

W. W. it. G10.---CAN. 

1176 xxi. ~~ --.J---Defts. exeeptad 
to a declaration on the ground that 
pitf. could not vary the terms of a 
written deed of transfer by coviduneco 
of a prior agreement, udess or unt) he 
expressly cladined a canecilation, ratifl- 
ealfon, or reformation of the deed of 


op : Some rede s ye rY a 
w=, J--OANADIAN COL: | transfer: Jéeld : the exception should 


v. DUNS- | 4g NLT RR. 190.--S. AF 


be upheld.--AOAM v JUAVARY (1025), 


1176 xaxxii. ———.}-—BARTEL v. RE- 
Ns 1.), (1926) 2 D. La Wl. 1196.— 


1176 xxxiil, ——-.J—-TYHON v. ABER- 
CHOMBIE (1488), 16 O. R. 98.---CAN. 

1178 xxxiv. ra ae ILLY vw. Prrv- 
MAN (3809), 8 Nild. L. KH. 170.—NFLD. 


1176 xxxv,  -—~--—~.)-~ Where = an 
agreement signed by deft. was not 
neeeptod by pltf., & there was no 
Inemorandum in writhig of the agreo- 
ment actually cotered futo between 
the partles ~-Jleld: the rule pro- 
hibiting the introduction of oral 
evidence to vary the torma of 4a 
writing had uo application.—-DoREeY 
vw. GRAY (1908), 42 N.S. It. 259.—OAN., 


1176 xxxvi. -——.}-—The nude of law 
that extrinsic evidence is not, In 
gencra), adrolssible to contradict, vary 
or explain written listrumentsa, must 
be enforced in cases that falrly come 
within it.--FoRMAN 9. UNION ‘CRUST 
Co., LYp., [1927] 5. OC. HR. 1.~-CAN, 

1176) 0oxxxvii,  ——~--. J--- KEKWATIN 
POWER Co, v. KEUWATIN FLOUR MIVLA, 
LTp., KHXEWATIN PoWwkh Co. v. 
LAKE OF ‘THE Woops MILLING Co., 
[1928}1 D>. L. BR. 42; 610. L. R363; 
affd., (1929) 3D. .5t.199; 63 O. L. R. 
667.-~CAN. 

1176 xxxvili. ——-.}-—LAKE OF THE 
Woobs MILLING Co. vp, VINCENT, [1928] 
2). L. tt. 145.—CAN, 


1176 xxxix., ——--.}--Souncen Re- 
BEARCH HUREAU v. FosTen, [1981] 2 
b. j. ht. $35.-—-CAN, 

11893, ——--.J— Mela; perol  evi- 
dence was not admisstbhle to coutradict 
a statement in a document as to owner- 
ship by showing that a wife, in sign- 
ing it, was acting as agent of her 
husband.—KAaPrZzMAN v. OWNAHOME 
Rea_TY Co., (1924) 1 D. L. R. 201; 
[1924] 8. C, R. 18.—OAN, 


Cases 1230-15384. EnaLisH AND Empree Dicest SuprLEMENT. 


1280. Add. Annotation :—Refd. Jacobs v. Batavia 
& General Plantations Trust (1924), 


L. J. Ch. 520. 


1285. Citations :-—For the existing stations sub- 
stitute ‘‘ GREVILLE v. ATTKINS (1829), 
reported in 4 Man. & Ry. K. B. 372 at p. 


879.” 


1287. Add. Annotation :—Refd. Re Gardner, Ellis 


v. Ellis, [1924] 2 Ch. 243. 


1248. Add. Annotation :—Refd. Jacobs v. Batavia 
& General Plantations Trust (1924), 
L. a Ch. 520. 


1822. Add. Annotation :—Relfd. 
Triton Insce. (1924), 41 T. L. KR. 168. 


1827. Add. Annotation :—Refd. Cohen v. Rochie 


(1926), 95 L. J. K. B. 045. 


1329a. ———- ———.]-—Parol evidence is admissible 
to show that a party to a written agreement 
to purchase entered into it as agent to 
another.—MARSTON v. ROE d. Fox (1838), 
8 Ad. & Hl.14; 2 Nev. & P. K. B. 504 ; Will. 
8 L. J. Bx. 293 ; 


Annotations :-—Consd. Iaraoll v. Rodon (1839), 2 Moo. Pr. C. C. 
(1849), 1 Rob. Keel. 680. 


1888. Add. Annotation :—Refd. Callard v. Beeney, , 


Woll. & Dav. "112 ; 
E. R. 742, Bx. Ch. 


51. Refd. Matson v. Mayrath 


[1930] 1 K. B. 353. 


1864. Add. Annotation :—-Consd. Boot v. Uttoxeter | 1534. Add. Annotation :—Refd. 


U. D. C. (1924), 88 J. P. 118. 


meceemen: 
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222 = Iv. —--—-,}] —ADVANCE 
ROMBLY THrESHER Co. ». MANSKE, 
[1920] 3 W. W. R. 78.-—CAN. 

1228 ii. ———,J-—-BLAKIE  v. 
McLENNAN (1901), 33 N.S. RR. 558.-- 
CAN. 


omen etre 


PART III. SECT. 4, SUB-SECT. 3. 


1237 v. ———-.}--When the ect. infers 
that a written document, was not 
intonded by the partics to contain the 
whole agreoment, evidence of other 
torms not included in it may be given 
if they aro not Inconsistent. with what 
iswritten. This intent must be sought 
in the couduct & languago of the parties 


& the surrounding clroumstances.—- 
a nr v. . McGrREeEGorR, [1924] 2 
L. Rh. 86; 2 W. W. RR. 294; 20 


Alta, LL. R. 280 .—CAN. 


1237 vil, ——)].—Hxtrinaic evidence 
to add a condition to a concluded 
contract :— Held: not admissible.— 
FORMAN v. male! Trust Co. (Can.), 

1237 mn f-- BAKKER nr. 
WINKLER, host | S.C. R. 233 ; 
4D. 1.1. 266: revag., (1930) 1 Dp. 
557 : 24 Alta. L. RR. 258; 11929) 3 
W. W. R. 465; revsag., [1929] 4DL. 4K. 
107.- -CAN, 


PART III, SEOT. ie SUB-SECT. 4. 


ei, —-~.J—Liv tv, SHUBENA- 
VADIE LUMBER Go. ey mitt Tpb. KR. 
085, CAN, 


1265 xix. --——- —--—-}-—A latent defect 
‘ina grant cannot be remedied by parol 
evidence. In order to correct an error 
in the descriptive part of a grant by 
parol evidence, the evidence must be 
such as to leave no doubt of the 
intention of the grantor.— BDRENNOCK 
v. Fraskr (1853), 2 N. 8S. R. (James), 
178.— CAN. 


si HI. SECT. 4, SUB-SECT, 5.-—A. 


-l~-- Held: oral evidence 
ena: a imieiuie to explain the sur- 
rounding ciroumstanoces.-—SCHECTER t. 
pepe SCHNIEE 0 SCHECTER (Man 


), 
WW. R D. L. R. 1167; [1927] 3 
W.. R. 111.—CAN. 


———.]-—- HERRON v. MAaYLAND 





ta), TOs ai 4 4D. L.-R. 1713 (1927) 
oN Ww. a 1928) 2D. L. R. 
858 ; Treas) 8. C 25.— CAN. 


Nagoremull v. 


1388. 
93 


1401. Add. 


as 


Add. Annotation :—Consd. 
Whitley (1929), 46 T. L. R. 37. 


Annotation: — Refd. 
Tucker, [1924].2 Ch. 440. 


1448. Add. Annotation :—Refd. Marbé v. George 
mo en (Daly’s Theatre) (1927), 96 L. J. 


Stumbles  v. 


Sherwood vw. 


1451. Add. Annotation :—Refd. Reading Trust v. 


93 


Spero (1929), 46 T. L. R. 117. 
1459. Add. Annotation:—Refd. In the Estale of 


Musgrove, Davis v. Mayhew, [1927] P. 264. 


112 


1469. Add. Annotation :—Distd. Crediton Gas Co. 
v. Crediton U. C., [1928] Ch. 447. 


1471. Citations :—For the existing citations read 
‘*MinpMAY’s CASE (1684), 1 Co. Rep. 175 a; 
Jenk. 247; 76 E. R. 379; sub nom. MILDMAY v. 
STANDISH, Cro. Eliz. 34 ; Moore, K. B, 144.”’ 


1485. Add. Annolation :-—-Refd. Bird v. 
Comrs. (1924), 12 Tax Cas. 785. 


1518. Add. Annotations :—Relfd. Michael v. Phillips 
(1923), 130 L. T. 142 
(1980), 46 T. L. R. 389. 


1516. Add. Annotation :—Consd. 


I. R. 


; Hawkesworth v. Turner 


Lawrence  v. 


Cassel, [1930] 2 K. B. 83. 


Smith, Hogg v. 


Bamberger (1928), 97 L. J. K. B. 725. 


PART III. SECT. 4, SUB-SECT. 6.—B. 


1341 xiii. —LEwis & SIiLiLs 
Ne (1906), 13 B. C. R. 228.-- 


meee | 


1341 xiv. —-~--.]---An agreement for 
the sale of land was evidenced by a 
receipt, which did not specify the land : 
---Held : parol evidence was admissible, 
in an action for specific perforinance 
of the agreement, to show what was 
the eke matter.—-BaXTER v. ROLLO 
ae OC.) (1912), 21 W. L. R. 892; 5 

D. lL. Re. 764 ; 2 “Ww. WwW. R. 786.---CAN, 


sp. A eonunl: eee paro] evidence 
was admissible, to show what an 
account reforred to in an agreement 
was, & to indentify such account.— 
Des BRISAY v. GLENCROSB (1850), 12 
N. B R. (1 Han.) 105.—CAN. 


PART HiIl. SECT. 4, SUB-SECT. 7. 


gi. ** Right of way clearing.”’}— 
Held : extrinsic evidence was properly | 
admitted to show that amongst railway 
coutractors, & in railway construction 
work, the above words had acquired 
a special & technical moaning, & applied 
only to land requiring to be cleared & 
not to the full area of the right of way. 
—LAINE v. KENNEDY (1914), 43 
N. L. R. 1738.—-CAN. 


g ii. —— ** Wood cutting voyage.’’}— 
Where an insurance policy contained 
an exception that the ship was not 
covered if lost when enga on a 
wood @utting voyage, the ct. refused 
to allow parol evidence to be given in 
hd abate of the word ‘wood.’ 

MARINE INSURANCE CoO. 
aashe 4 Nad. L. R. 173.—NFLD. 


g iil. ** Stock-in-trade.”}—By a 
doninust in writing applts. sold to res 
‘the business ... including the good- 
will & stock-in-trade in connection 
therewith ’’ :--JIeld : the word ** stock- 
in-trade ” might in certain circum- 
atances mean _ something more 
merchandise, & 
adinissible to explain its mea 
KAJEE Bros. Moosa (1930), "61 
N. L. R. 273. ae “AF. 


PART III. SECT. 4, SUB-SECT. 8.—A. 


1396 x. -}— The 
doctrine of contem ezpositio is 





——s 














anole’. », speaking generally, only where |; 


contract is ambiguons.—-MYERS rt. 
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than | 
evidence was therefore 
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ee NATURAL Gas Co. (19292), 53 





R. 88.—CAN. 
ike xi. ——, -———.] — Re 
CanaDIAN NorvTHeRN Ry. Co. 


OTTawa, [1924] 4 D. L. R. 1217; 56 
.L. R. 153.—-CAN. 


PART INI. SECT. 4, SUB-SECT. 11.—-D. 


st. To prove illegality of consideration 
-~KNvidence inadmissible. —-DAUPHINEE 
ca HINEE (1924), 57 N.S. R. 506.— 


PART III. Seve. 4, lai anal 11.— 
(8 

1496 iv. —----,}— AVERBACIL v. 

Bioom & DwoRKIN (Can.), [1927] 3 
D. L. R. 721.---CAN, 


1509 vi. —-—- ——-.}---Where a party 
enters into a written agreement, under 
seal, for the sale for a certain sum of 
all his right, title, share & interest in 
u certain business, evidence fs inadmis- 
sible to prove a prior verbal agreement 
for the sale of the goodwill of the 
business for a sum in addition to the 
amount so specified in the written 
agrecinent. In this case the prior 
collateral agreement was not interfered 
with by the subsequent written agree- 
ment. It was a parol condition on 
which the written agreement. linear 
—AUSTIN v. Boone (1866), 6 N. R,. 
(2 Old.) 149.—CAN. 

1509 vil. ———.}—As between 
the actual parties to an outright 
conveyance a contemporaneous oral 
| agreement to allow repurchase cannot 
be proved, but if the party who alleges 
the contemporancous oral agreement 
was not actually a party to the con- 
veyance, although the conveyance was 
given on his behalf, he can prove that 
there was such an ment.—Ma 
Mr v. Mauna AunGa Dun (1928), 
I. L. R. 6 Ran. 376.—IND. 


PART III. eo g  adaomieier 11.— 


1529 ii. .}—Held: the trial 
judge had been in error in construing 
a deed in the Hght of antecedent corre- 
rpondence between the parties, it 
being well settled that even a formal 
antecedent contract cannot be looked 
at to control the terms of a conveyance. 
—WaDIA tT. SECRETARY OF STATE FOR 
ae (1928), L. R. 56 Ind. App. 51.— 














1537. Add. Annotation :—Consd. Jacobs v. Batavia 
reat Plantations Trust, [1924] 2 Ch. 


1562. Add. Annotation :—Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. RB. 625. 


1576. Add. Annotations :—Folld. Miller v. Cannon 
Hill Estates, Ltd., [1931] 2 K. B. 113. Refd. 
Collins vy. Hopkins, [1923] 2 K. B. 617; 
Jameson v. Kinmell Bay Land Co. (1981), 





ne ene re At RR eRe ate 





47 T. L. R. 410. 

1576a. -—— ———- Condition of houses on building 
estate.}—A representation by builders in 
conversation with a prospective buyer, that 
all houses on the estate are of the best: 
material & workmanship, may amount to a 
warranty coHateral to a subsequent formal 
contract, for breach of which an action will | 
lie.— MILLER v..CANNON Hitt Estates, LTp., | 
[1981] 2 K. B. 1183; 100 L. J. K. B. 740; | 
144 L. T. 567; 75 Sol. Jo. 155. 

1582. Adi. Annotations: -—-Consd. Jacobs v. | 
Batavia & General Plantations Trust (1924), | 
93 L. J. Ch. 520. Refd. Michael v. Phillips | 
(1923), 180 L. T. 142. 

1588. Add. Anne'atiuns -—Folld. Jameson v. | 
Kinmell Bay ‘and Co. (1981), 47 T. Le 2, | 
503. Consd. Jacobs v. Batavia & General | 
Plantations Trust (1924), 93 L. J. Ch. 620. | 
isos Michael v. Phillips (1923), 130 L. T. | 

1588a. Sale of land-—Agreement to construct | 
road.]--An estate co., by their agent, orally | 
promised an intending purchaser of a build-, 
ing plot that a road, marked on a plan shown 
to him & giving access to the plot, would be 
constructed by them & be ready for use 
within a reasonable time. Relying on this 
promise, the purchaser entered into a w.itten 
agreement to purchase, & the plot was duly 
conveyed to him: —Held: the oral promisc 
did not form part of the contract to purchase, 
but was a separate contract, & that evidence 
of its terms could be given without contra- | 
vening the rule that parol evidence may not | 
be given to vary the provisions of a written 
agreement.—JAMESON v. KINMELL Bay LAND 
Co., Lap. (1931), 47 T. L. R. 593, C. A. 

1607. Add. Annotations :—Consd. United States | 
Shipping Board v. Bunge y Born Limitada | 
Sociedad (1925),134 L. T. 303. Refd. Cunard : 
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GREAVES, [1924] N. 
N.Z. 


eee Rm ce etey ener ee 


PART IIL. ped a oes 11.— 








m i. poner 


hi. ——.J—McLEAN vv. JOHNSON, 
[1923] 4 D. L. R. 178; 32 B.C. R. 
495 ; [1923] 3 W. W. R. 913.—CAN. 


Frauds :—-Held: an 
a4 to remuneration 





h il. eerie Poe hed oral agree- 
ment ucted on by parties.}—In an action 
for foreclosure & sale on default 

DAyniCne of princ’ pal. according to the 
written terms of a mtge. :——Held: 
an oral agreement that payment 
would not be exacted until a subse- 
quent date could be proven & enforced. 
—JOHNSON INVESTMENTS, Lrp. vv. 


PLEY, [19245 4 

W. RB. 674.--CAN 
m 

ct. i 

not intended by the 


oa me 


—ye 


PaGRITIDE. (1923) 2 D. L. R. 9853 | iP the 

{1923} 2 W. W. R. 736.—-CAN. fs written.—_-CONNOKS v. McGREGOR, 
m i. ——- Mortgage.) — Dick . | (1924]2 D.L. R. 86; 2 W. W. RK. 204, 

eu oan (Man.), [1926] 3D. L. R. | 20 Alta. L. R. 2898.—CAN., 


PART Il. sah He \ teediamaadl 11.— 


1678 i. Evidence admissible— Proof of 

¥ ion. |— Regard may be to 

a ral oral agrecment to show 
that a decd is in fact founded on 
@ valuable consideration.—KiIrRK e¢. | 


App. D. 76.—S8. 


a ee en ee 





ri. 


19 


-——.)]— Where 
complete agreement was contained in 
&® writtep contract & it satisfied Stat. 


collateral agreement.—VERRY ov, 
DL. R. 1280; 3 W. 





nfers that a written document was 


the whule agreement, 
terms not {ncluded in fit may be given 
are not inconsistent with what 


PART IIL. SECT. 5, SUB-SECT. 1. 

| Vl care -}--Parties to a written 
contract. are not bound by its punctua- 
tion .—W ALKER ye BorHWELL, [1931] 


e 


PART Iil. SECT. 5, SUB-SECT. 4. 
Meaning to words yiten 


Vol. XVII.—Deeds. Cases 1587--1735a. 


S.S. Co. v. Buerger (1926), 185 L. T. 404; 
Frenkel v. McAndrews & Co., [1929] A. O. 
545; Kaufmann v. British Surety Insce. Co. 
(1929), 45 T. L. R. 899; Foscolo Mango & 
Co. v. Stag Line, Ltd., [1931] 2 K. B. 48. 


1628. Add. Annotation :—Consd. Jacobs v. Batavia 


General Plantations Trust (1924), 93 
L. J. Ch. 620. 
1652. Add. Annotation :—-Refd. Re Carnarvon’s 


Chestertield S. E., Re Carnarvon’s Jlighclere 
S. Is. (1926), 70 Sol. Jo. 077. 


1675. Add. Annotation :—-Refd. ISxcess Insce. v. 
Mathews (1925), 31 Com. Cas. 43. 


1678a. Printed words deleted.]—-Words deleted in 
a printed form of mercantile contract are 
to be treated as if they had not formed part 
of the printed contract ; they cannot be used 
to construe added words. SAssoon (M. A.) 
& Sons, Lrp. v. INTERNATIONAL BANKING 
Corpn., (1027) A. 0. 711; 96L. 7. P. C. 158; 
187 L. T. 601, P. ©. 


1735a. Incorporation of guarantee clause-—-Identity 
of clause uncertain-~—Clause not available. |—— 
Pltfs., a ship-repairing co., requiring a new 
intermediate pressure cylinder for the engines 
of a steamer which they had contracted to 
repair, obtained a quotation from defts., 
Marine engineers. At the head of defts.’ 
letter was a printed notice, ‘' All offers are 
subject to our usual strike & guarantee 
clauses, accidents, etc.” Pitfs. ordered the 
cylinder, but after it had been delivered & 
fitted it was found to be defective. A new 
cylinder was heen ena! supplied by defts., 
but owing to the delay pltfs. were not able 
to complete the repairs in accordance with 
their contract with the shipowners & had to 
pay them damages. In an action to recover 
the amount of the damages defts. alleged 
that the contract for the supply of the 
cylinder was made subject to “ our usual ” 
guarantce clause & that their guarantce 
clause provided (inter alia) that ‘‘ the con- 
tractors shall not in any case be liable for 
any detention of the vessel or other conse- 
quentia) damages howsoever arising ’’ :— 
Held: os it was not clear what guarantee 
clause was incorporated, since the clause 
sugyested by defts. was the clause in their 
usual engine agreement which was drawn to 


ERR ae On LL : S A RAENA 2 A = ee Orpen  wihe a Hette ete A WAR YH Py erent Ne 


Z. Ia WR. 260.— , though grammutical construction faulty.) 
---Hte Diemesey & MIDLaANn 1. & S&S, 


“a | (iu)oy [1925] 4 D. L. ht. 5ST0.— CAN, 
| PART Ill. SECT. 8. 

th. J Tho date mentiouced 
in a deed fs nut conclusive, & the actual 
date of the execution may be shown.—- 
Dor d. CONNELL v. DICKINSON (1869), 
12 N. B. Kt. (1 Han.) 45t8.---CAN 


oral arrangement 
was a scpurate 
is- 





-J—When the 


parties to contain | PART HI. SECT. 7, SUB-SECT. 1... - 
evidence of other A. (a). 

Pree Such other purt 
as may from time to time be required, |—-- 
RENE v. CARLING Ttxvort BREWING 
& MALTING Co., [1920] 2D. L. KR. 881; 
63 Q, I. Ik. 582.— CAN. ' 








PART III. SECT. 7, SUB-SECT. 2. 


sw. “ Et cetera.”'}---The phrase ‘* et 
cetera’ docs not render & contract 
uncertain, if its application appears 
from the context.—AVERBACH vt. 
Broom & Dworkin (Can.), (1927) 3 
DL. BR. 721—CAN, 


| 
| 
| 
| 
| 
| 


| 


Cases 1788a—2168. Enouisu AND Emprme Dicest SUPPLEMENT. 


meet the case of engines being supplied to a ; 1869a. ——— Curtilage, 
shipowner & not to meet such a case as the 
ee weee & as it was not proved that defts. 

ad made it clear that they intended to 
limit their liability, pltfs. were entitled to 
J. Gorpon) & Co., Lip. 
v. WALLSEND SLIPWAY & ENGINEERING Co., 
Lrp. (1927), 48 T. L. R. 323, 0. A. 


1744. Add. Annotation :—Refd. Re Griffiths, Jones 


recover.—ALISON 


v. Jenkins, [1926] Ch. 1007. 


garden & adjoining close.j/— 


ANON. (1531), Bro. N. O. 86; 73 H. R. 885. 
1913. Add. Annotation :—Apprvd. Public Trustee 
v. Lancaster Duchy, [1927] 1 K. B. 516. 
19440. Limitation to. commence after existing 
lease—Lease void.}—A conveyance which is 
limited to commence after an existing lease 
‘takes effect presently, if that lease is void.— 
BLACKMORE v. 


CUMBERFORD (1680), 1 Freem. 


K. B. 627; 89 E. R. 895. 


Part IV.—Covenants and Provisoes. 


2006. Add. Annotation :-—Refd. Flexman v. Cor- 


bett, [1980] 1 Ch. 672. 


2111. Add. Annotation :—Refd. Wise v. Whitburn, 


[1924] 1 Ch. 460. 


PART Ill, SECT. 8, SUB-SECT. 1.— 
A. (a). 


17871. General rule.|—If both the 
recitals & the operative part of a deed 
ure clear & unambiyuous, but are in- 
consistent with each other, the opera- 
tive part must provall.—-HUSBAIN v. 
raked oe (1924), IL. KR. 3 Ran 


PART III. SECT. 10, SUB-SECT. 1.—D. 


t i. —-—.]—-DavIson v. BENJAMIN 
ve 9N. 8S. R. (3 G. & O.) #74 -— 


PART III. SEOT. 10, SUB-SECT. 1.—-E. 


1840 fi, -—— a case of 
conflict the description in tho text of a 
grant of land when clear & un- 
ambiguous must prevail over the 
diagram attached to the grant.— 
UNION GOvT.. ». LOVEMORE, [1930] 
App. D. 13.—S. AF. 


1844 ii. —--—,)-Pitf. held a 
certificate of Indofeasible title to lote 
1 & 2, part of tho north-oast quarter 
of a certaln section of land, & the 
Crown grant to his predecessor in title 
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21381. Add. Annotation :—Consd. Everett v. Grif- 


fiths, [1024] 1 K. B. 941. 


a1 eee em One Snes ee 


described the lund by reference to a 
plan annexed & numbered the north- 
east quarter of said section. Deft.’s 
title was as purchaser under the grantce 
from the Crown of land, also described 
in the grant by reference to oa plan 
annexed & numbered the south-east 
quarter of the same section. Neither 


quarter was wu full quarter section, & the | 


pisus showed that pltf.’s land had for 
ts southerly boundary a certain creck 
& that sald creek was the northerly 
boundary of deft.’s land. Pitf. claimed 
& small atta of Jand in possession of 
deft. which extended into tho creek & 
north of the quarter-section line :— 


' Held : while the quartcr sections were 


referred to in words in the doeds, yet 
on the truc construction of them it was 
clear that the plans were to govern.—— 
Kipp tv. SIMpson, [1928] 4 D. L. RR. 
421; (1928] 3 W. W. R. 331.-—CAN. 
1844 ill, —--- ---—- Grant of easc- 
ment.) ---BROWN v. NORBURY, [1931] 2 
W. W.R. 863; 4 D. L. RR. 507.—CAN. 


PART III. SECT. 10, SUB-SECT. 2.—-D. 

1877 li. ——.}—-Where a contract 
for the sale of land rests in fieri, the 
purchaser, if the quantity be cun- 


2168. Add. Annotation :—Refd. Leeming v. Jones 
(1929), 141 L. T. 472. 
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siderably less than it was stated, will 
be entitled to an abatement, although 
the agreement con the words 
“‘ more or less ” or ** by estimation.” — 
MURPHY »v. HORN, (1929) 4 D. L. R. 
693; 64 O. L. KR. 354.—CAN. 


PART IV. SECT. 1, SUB-SECT. 2.—A. 


1990 i. General rule.|—Cts. always 
construe clauses In deeds as covenants 
rather than conditions if they reason- 
ably do s0.—-WoLFE v. Crortr (N. S.) 
(1911), § BE. L. R. 402.—CAN. 


PART VII. SECT. 8, SUB-SECT. 3. 


sb. Insertion of consideration.}---The 
alteration, without authority from the 
promisors, of the sealed instrument in 
question herein, by the insertion of a 
certain statement of consideration :— 
field: not ta have been merely a caso 
of tho writing into the document of 
the intended consideration, but to 
have constituted a substitution of 
another contract for the original 
contract, &, therefore, to have nullitied 
the deed.—NYKIFORUK & NYKIFORUK 
v. CONROY, [1931] 1 W. W. R. 522; 2 
1). L. h. 407.—CAN. 


_Inctupine Dominions, 


3. 
4a. 


5. 


17a. 


20a. 


Vol. XVII Cases 8200, 


DEPENDENCIES. 


DEPENDENCIES, COLONIES AND BRITISH POSSESSIONS. 


Part |.——In General. 


Add. Annotation :—Refd. 
Miller, (1926] A. C. 518. 


Right of Crown to legislate for protectorate— 
Notwithstanding grant of territory within 
protectorate. |—-The legislative authority over 
the territory of a Crown Protectorate belongs 
to the Crown & is controllable only by the | 
Imperial Parliament. 


Sobhuza II. v. 


— 


(c. 37), the prerogative power of legislation 
in respect of Protectorates is exercised by 
Orders in Council, & these Orders have 
statutory effect. A grant of land in a Pro- 
tectorate by the Crown is an executive & 
not a legislative act, & cannot by itself 
impose a fetter on the legislative power of 
the Crown. Where therefore by a subsequent 
Order in Council the Crown has exercised 
legislative povvers in respect of the land 
previously granted, the legislative power so 
exercised is valid. The doctrine of deroga- 
tion from grant cannot be applied in the case 
of a grant by the Crown so as to deprive it of 
its paramount right to legislate for the Pro- 
tectorate in which the subject of the grant is 
situate. The Crown cannot renounce or 
fetter its legislative authority by the mere 
fact that in the exercise of its prerogative it 
makes a grant of land within thc torritory 
over which the legislative authority extste::.--— 
NortTH CHARTERLAND EXPLORATION Co. 


(1910), Lap. v. R., [1931] 1 Ch. 169; 99 L. J. | 


Ch, 483; 143 L. T. 623; 46 T. L. R. 566. 
Add. Annotution :—As to (6) Distd. North 
Charterland Exploration Co. (1910) v. R. 
(1930), 99 L. J. Ch. 483. 

Add. Annotation :—-Refd. Sobhuza II. v. 
Miller, (1926] A. C. 518. 


nder the Foreign Jurisdiction Act, 1890 


10a, ——- ———.]}—An extension of British juris- 


diction in a British protectorate by Orders 
in Council may be referred to an exercise of 
power by an act of State, unchallengeable in 
any British ct., or to statutory powers given 
by Foreign Jurisdiction Act, 1890 (c. 37), 
under which the jurisdiction acquired by the 
Crown in a protected country is indistinguish- 
able in legal effect from that acquired by 
conquest. The Crown cannot, except by 
statute, deprive itself of freedom to make 
Orders in Council, even such as are incon- 
sistent with previous Orders. 

Before the conquest & annexation of the 
South African Republic Swaziland was an 
independent native State, treated as a pro- 
tected dependency of that Republic, by 
which it was administered under a Con- 
vention made in 1814 between Great Britain 
& the Republic. The Convention provided 
for the preservation of native law, & the 
agricultural & grazing rights of the natives. 
The annexation did not extend to Swaziland. 
Subsequently under Orders in Council certain 
lands in Swaziland were expropriated to the 
Crown, to the extinguishment of the use & 
occupation of them by natives under native 
Jaw, certain Jands being allotted exclusively 
to the hatives :—Held : the Orders in Council 
were effective, even if they were not within 
the powers recognised by the Convention.--- 
Sopnuza I]. ». Minuer, [1920] A. ©. 618; 05 
I. J. P.C. 1387; 1985 ©. T. 216; 42°. Ll. 
446, P. O. 


Add. Annotation: ~- Refd. 
American Steam Navigation Co. »v. 
curator-General (1925), 42 T. L. R. 81. 


Netherlands- 
P’ro- 


Part Il.—Colonial and Dominion Government. 


Order imposing? liability; to’ penalty-—-Power to | 


make action void—-Ceyion. |----AKEYESEKERA 
v. JAYATILAKE (1931), 48 ‘TY. I. KR. 715 75 
Sol.. Jo. 884, P. C. 


Power of expropriation in mandated territory. |] | 


—By the 
24, 1922, the Council of the League of Nations, 
acting under art. 22 of the Covenant of the 
League, entrusted to Great Britain the 
administration of Palestine. Art. 2 of thé: 
Mandate provided that Great Britain should 
be responsible for ‘‘ safeguarding the civil 
& religious rights of the inhabitants of 


Mandate for Palestine, dated July | 


Palestine irrespective of race & religion.” 
In 1928 an Order in Council authorised the 
High Comyr. for Palestine to promulgate such 
ordinances as might be necessary for the 
peacc, good order, & government of the 
country, & were not inconsistent with the 
Mandate. The High Comr. promulgated an 
ordinance expropriating certain springs for 
the purpose of supplying water to Jerusalem, 
with certain provisions for compensation. 
In an action by the owners of the springs the 
Supreme Ct., sitting as a ct. of first instance, 
held that the ordinance was ulira vires, on 





PART II. SECT. 2, SUB-SECT. 1.—A. 


documents placed before him & make 
up his mind upon them.—ScnreRHouT 


sa. to accept advice of Executive | Saesne 
Councii—Decision by Governor-General | 9, UNION QOVERNMENT, [1927] App. D. 
in Council.}—Wohere a statute directs er cers 
that a matter shall pe decided by the t (p. 419) i. ——— Proclamation firing 
Governor-General uncil, the | importation duties.}--The Governor- 


Governor-General is 


Zz no 
Governor-General personally, & there 
ia no Jegal duty upon him to peruse 


| 


Generas purporting te act under Act 
35 of 1922, s. 5, issued two proclama- 
tions, the firet fixing an exchange duty 
for asbestos cement sheets imported 
from Belgium & the second confining 


21 


the first to certain choapor kinds of 

asbestos sheets :—Held: the proclama- 

tions were intra vires the Governor- 
| General, — Cgatoms Comnr. t. AIRTON 
| TIMBER Co., LTD., (1026) App. D. L— 
| 8. AF. 
| 
} 
\ 
{ 
| 





 p (p. 420) 4. Government of 
Ponte Ate nee lait 
gency.”’ e power 0 slation by 
Ordinance, conferred oT 13 of 
Government of India » on the 


Cases 20a—52a. 


23. 


24a. 


the ground that it was inconsistent with the 
Mandate in that the provisions for compen- 
sation were inadequate. Special leave to 


appeal was granted, all questions of juris-. 


diction being Jeft open. An Order in Council 
had made provision for appeals to the Privy 
Council], but only from orders of the Supreme 
Ct. sitting as a Ct. of Appeal :—Held: (1) 
the appeal was competent, since the juris- 
diction under the Mandate was jurisdiction 
in a foreign country within the description in 
the preamble to Foreign Jurisdiction Act, 
1800 (c. 37); (2) it was the right & duty of 
the ct. to consider whether the ordinance was 
consistent with the Mandate, but art. 2 had 
been misconstrued, & the ordinance was 
valid ; (3) art. 2 did not mean that in every 
case of expropriation for a public purpose 
full compensation must be given. Natural 
justice required that in the absence of ex- 
ceptional circumstances, fair provision should 
be mude for compensation, but that depended 
not upon civil right, but upon the principles 
of sound administration, & it was not within 
the province of the ct. to consider whether 
ap ordinance was within those principles. 


. Further, the ordinance did make adequate 


provision for compensation.—JERUSALEM- 
JAFFA DistRicr GOVERNOR v. SULEIMAN 
Murna, [1926] A. C. 321; 951. 3. P.C. 46; 
134 L. TT. 609; 42 T. I. R. 299, P. C. 


Add. Annotation :—-Consd. A.-G. vr. G. S. & 
W. Ry. of Ireland, (192! ] A. C. 754. 


-——- Grant of proprietary right in river— 
Canada.]—By Ietters patent issued by the 
Lieutenant-Governor of Quebec in 1910 under 
Companies Act of that province, applt. co. 
was incorporated for the purpose of carrying 
on the business of producers of electricity, & 
with power to construct & maintain dams in 
a river of the province within certain limits, 
after having acquired from the riparian pro- 
prietors the properties necessary for that 
purpose. In 1028 applts. not having then 
constructed any works, the provincial Govt. 
granted to resps. a lease of the water power 
& bed of the river within limits which over- 
Japped those referred to in applts.’ letters 
patent. Applts. brought an action against 
resps., claiming ao declaration that applts. 
had a vested right in the river to construct 


a ne a ee 


dams, & an injunction :—Held: the action | 


failed, Since the letters patent contained no 
grant of a proprietary right in, or power to 
take possession of, any part of the river or 
its bed.—-UNITED MANUFACTURING Co. v. 
St. MauRICE Power Co., (1926] A. ©. 708; 
rita a C.149; 135 TL. T. 380; 42'1T. L. R. 


31a. Authority to promulgate Ordinance under 





scanaenamiena 


31b 


84. 


47. 
52a. 


Eneuisn anp Empire Digest SUPPLEMENT. 


Government of India Act, 1915, s. 72-— 
Validity of Ordinance.}—In proceedings under 
an Ordinance promulgated by the Governor- 
General under the Government of India Act, 
1915, s. 72, which authorises him in cascs of 
emergency to promulgate Ordinances for the 
peace & good government of British India, it 
cannot be disputed that an emergency existed 
& that the Ordinance is one for the peace & 
good government of British India. Those 
are matters of which the Governor-General 
is sole judge; he is not bound to give any 
reasons for promulgating an Ordinance under 
the sect. An Ordinance so promulgated 
constituting a special tribunal for the trial 
of a criminal case is not invalid in that it 
deprives the accused of the right of appeal to 
the High Ct. which they would otherwise 
have had.—~BHAGAT SINGH v. KING EMPEROR 
(1931), 58 L. R. Ind. App. 169, P. C. 
Authority to promulgate Berar Alienated 
Villages Tenancy Law, 1921.}--Having re- 
gard to Foreign Jurisdiction Act, 1890 (c. 57), 
s. 1, & the authority delegated to the 
Governor-General in Council by the Indian 
(Foreign Jurisdiction) Order, 1902, the 
Governor-General in Council had power to 
promulgate the Berar Alienated Villages 
Tenancy Law, 1921, relating to territory of 
H.H. the Nizam leased in perpetuity to the 
British Govt. The said Law of 1921 is not 
void under sect. 12 of the Act of 1890 so far 
as it is repugnant to the Waste Land Rules, 
1865 (Berar), because the Acts, Orders & 
Regulations referred to in that sect. are Acts, 
Orders & Regulations applying to British 
subjects & do not include the said rules of 
1865, which did not purport so to apply. 
Further, the said rules of 1865 were merely 
administrative orders. The Law of 1921, 80 
pou accordingly operates as a 
egislative Act, & effectively interferes with 
rights in property held under leases granted 
pursuant to the rules of 1865.—DATTATRAYA 
KrisHNA RAO KANE v. SECRETARY OF STATE 
oo INDIA (1930), 57 L. R. Ind. App. 318, 
P. C. 


For “(1774)” read “ (1775) ”’. & 

Add. Annoiation :-——Refd. Tallack v. Tallack 
& Broekema, [1927] P. 211. 

Add. Annotation :—Refd. Robinson v. South 
Australia State (No. 2), [1931] A. C. 704. 
Legislative Council of Nova Scotia—Appoint- 
ment to.]-— The Lieutenant-Governor of 
Nova Scotia, acting by & with the.advice of 
the Executive Council of Nova Scotia, has 
power to appoint in the name of the Crown 
so many members of the Legislative Council 
of Nova Scotia that the total number would 


A. Ne Sm “er STU CRAP FORESTS RS Sear Rar eS AAs Santen nS Set AANNS —T E ASNATAE TT ASE PaIOES i AO SE IY AST ES GOERS erent + tle 


Governor-General, is subject to three- 
fold restrictions. Thero must be an 
‘“‘omergency ” to justify tho exercise 
of the power; the power can only be 
exercised for the aco & good 
government of British India or any 
part thewof; the Ordinance must not 
Fe beyond tho power of the Indian 
gislaturo to make laws. There 
being nothing in the language of sect.. 72 
to indicate that the Governor-General’s 
opinion on the points referred to above 
is to be takon as final, the initial pre- 
sumption ia that a ct. of law will havo 
jurisdiction to go into such matters 
if it becomes necessary to do so, 
order to determine any question pro- 
perly coming before it for decisiou.— 


Drs Ras v. R. (1930), 1. L. R. 12 Lah. 
26.—IND. 


High Ct. has power, on application for 
i s corpus, to inquire into the legality 
of sentences passed by the military 
authorities unless such acts were 
validated by a Bill of Indemnity ; but 











held, on account of an Ordinance pro-— 


mulgated by the Governor-General 
validating the sentences, the ct. could 
not question their legality. Under 
Government of India Act, 19106, 8s. 72, 
the Governor-General is the sole judge 
of the existence of the emergency, & 
all ots. can do is to inquire whether 
there was eridence unos which the 
Governor-General might reasonably 


22 


| 
: 


conclude that an emergency existed.—~ 
EMPEROR tv. CHANAPPA SHANTIRAPPA 
(1930), I. L. R. 55 Bom, 263.—-IND. 
8b. Invalidity of Ordinance when 
repugnant to Commonwealth <Act.j—- 
Held: the Governor-(ieneral in Council 
could not confer upon the Federal 
Capital Commission the powers con- 
tained in the Building & Servicos 
Ordinance by recourse to sect. 12 of 
Seat of Government (Administration) 
Act, 1910, as the Ordinanco was repug- 
nant to the provisions of Seat of 
Government (Administration) 
1924-—28.—FEDERAL CaPiTvaL Cos 
SION v. LARSTAN BuILpInG & INVEST- 
PROPRIETARY, Lrp. (1929), 


Act, 
(MIs: 


42 Cc. L. R. 582.—AUS, ® 


52b. 


52c. 


56a. 


et 


PART II. SECT. 8, SUB-SECT. 2.—A. 


number at the union mentioned in British 
North America Act, 1867 (c. 3), s. 88. The 
membership of the Council is not limited in 
number. The tenure of office of members 
of the Council appointed before May 7, 1925, 
is during the pleasure of His Majesty the 
King, represented in that behalf by the 
Lieutenant-Governor of Nova Scotia acting 
by & with the advice of the Executive Council 
of Nova Scotia.—A.-G. ror Nova Scoria v. 
Nova Scotia LEGisLaTIvE Councin, [1928] 
A. C. 107; 97 1. J. P. CG. 273 188 1. T. 114; 
44T.L. R.1; 71 Sol. Jo. 864, P. ©. 


——- Membership of—Tenure of office.]-—- 
A.-G. For Nova Scotia v. Nova Scoria 
LEGISLATIVE CouNcin, No. 62a, anfe. 


Canadian Senate—Membership of-—-Who are 
qualified persons—Women.]—-(1) The words 
“qualified persons”? in British North 
America Act, 1867 (c. 3), 8. 24, include women, 
& therefore women are eligible for membership 
of the Senate of Canada. 

(2) The provisions of British North 
America Act, 1867 (c. 3), enacting a con- 
stitution for Canada should not be given a 
narrow & technical construction, but a 
large & liberal interpretation, sv that the 
Dominion to a great extent, but within 
certain fixed limits, may be mistress in her 
own house, as the Provinces to a great extent, 
but within certain fixed limits, are mistresses 
in theirs.—Epwarps v. A.-G. FOR CANADA, 
[1930] A. ©. 124; 989 L. J. P. C. 27; 142 
= a 98; 46 T. L. R. 43 73 Sol. Jo. 711, 


- Future exercise---Cannot be fettered.|— 
Acting within the constitution, the legislature 
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Vol. XVII.—Dependencies. Cases §2a-—9la. 


under Colonial Fortifications Act, 1877, 
recited an agreement by which the Govern- 
ment of New South Wales were to erect 
buildings & carry out works, partly on Garden 
Island, & the Imperial Government agreed 
that when the buildings & works were com- 
pleted & the sites ‘‘ conveyed, granted, or 
dedicated in perpetuity for the use of Her 
Majesty’s navy in the same way as Garden 
Island had been,”’ the Impcrial Government 
would surrender certain lands which were not 
within 1855 Act, s, 2; the Order then, in 
consideration of the agreement, vested the 
lands in the Government of New South Wales. 
In 1928 the Minister administering the 
Crown Lands Consolidation Act, 1913 
(N.S.W.), acting under sect. 25 of that Act, 
revoked the dedication of Garden Island :— 
Held: the recital in the Order in Council 
of 1899 did not) preclude the Minister from 
revoking the dedication in the manner 
provided by the Act of 1913, & the revocation 
was effectual under sect. 25 of that Act, 
although the notice did not state the manner 
in which it was proposed to deal with the 
island. Judgment of the High Ct. affirmed, 
subject to the declaration made, that resp. 
State was entitled to possession of Garden 
Island, being varied to a declaration, in the 
words of Crown Lands Consolidation Act, 1913, 
8. 25, that by virtue of tho revocation the 
island bad become Crown lands within that 
Act, & liable te be dealt with in accordance 
therewith.—-AUSTRALIA. COMMONWEALTH v. 
New South WaurRs Sraru, (L920) A. C. 431 ; 
98 l3.P.C0. 8b; 140. 7. 637; 45 T. LR. 
216, P. C. 


Sie rys 
of a self-governing Colony or State u «upreme, 65. a Se ler to (1) Refd. ‘The 
& no act of the executive Govt. car. fetter agernes, |1t es nae 3 : 
in any legal sense the future exercise of its | 90. Add. Annotation :—-Consd. Toronto Electric 
powers, or give to any person a title other Comrs. Vv. Snider, {1925 | dA. C. 306. 
than such as could be conferred under exist- | 90a. Principle of construction of British North 
ing legislation. Americ& Act, 1867 (c. 3).|---lpWanrps v. A.-G. 

When New South Wales Consitution Act, FOR CANADA, No. 52, avite. 
1855, was enacted, Garden Island, in Port | 91a. Enactment preventing King In Council from 


Jackson, was part of the waste lands of the 
2rown, the entire management & control 
of which were vested by sect. 2 of that Act 
in the legislature of the Colony. By notices 
published in 1865 & 1866, pursuant to Crown 
Lands Alicnation Act, 1861 (N.S.W.), the 
island was dedicated ns a naval depot. 
It continued to be so used by the Imperial 
naval authorities until 1913, but since that 
date it had been occupied by the Common- 
wealth naval authorities for the use of the 
naval forces which it provided & maintained. 
An Imperial Order in Council made in 1499 
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granting leave to appeal—--Criminal case. |-—— 


.- Sect. 1025 of the Critninal Code of Canada, if 


samne penalty, unless such prior action 
E 





& so far as it is intended to prevent the King 
in Council from giving effective leave to 
appeal against an order of a Canadian ct. in 
a criminal casc, is invalid. The legislative 
authority of the Parliament of Canada as to 
criminal) law & procedure, under British 
North America Act, 1867 (c. 3), 8. YL, is 
confined to action to be taken in Canada. 
Further, an enactment annualling the royal 
prerogative to grant special leave to appcal 
would be inconsistent with Judicial Com- 
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OouNTY a v. M'GLaAnE, [1929] 


", COLLEY, - J. 47.- 


ENE 
st. Cannot suspend Habcas Corpus oF . > 
Act.}—The Imperial Parliament alone ere Vos H, 229; [1925)3 W. W. RR. PART Il. SECT. 3, SUB-SECT. 4.— 
can euspend the above Act.—re | ~" A. (a). 
hora e (Que.) (1918), 24 R. de J. PART II. SECT. 3, SUB-SECT. 2.-—B. an. Jterital in preamble to private Act 
sl. Disquatified member . voting — 69 iv. oa an an Act of the "i I ffeet Fe eater ee ree 
+ hale : “Qi Z infon arliament is in ar »a apeclal private Act cnacted by 
eee a a a Ey er pea ae to an imperial Act, effect. | Parliament of Canada {a pot such a 


stitution Act, f. 8. B. C., 1924 fe. 45), 
imponerer but one penalty for each day 
on which a disqualified person rits & 
voter as a member of the Legislative 
Assembly, there is but one cause of 
action for each such day, & where an 
action is brougbt on snoh caure of 
action that nalty, if recovered, 
belo to plitf. therein, who thereb 

a es ot appropriates it to himself. 
Such action, even though dismissed. is 
a bar to a subsequent action for the 


| 


will be given to its cnactments in 50 
far na ibey 6 —RKe Tam RaAkEWELL 
(1883), 7 Hs i R. 380.—CAN. 

59 v. Transfer of achouls— Ry Educa- 
tion Act (Northern Ircland), 1923 (c. 21) 
— Whether bd bs Har to Clovernment of 
Trelnd Act, 1920 (ec. 67).}— Education 
Act (Nortnern Ireland), 1923 («. 21), 
which relates to the transfer of schooln, 
is not void under Govt. of Ireland Act, 
1920, c. 67, 8. 5.--LONDONDERRY 


23 


CAN 


declaration as that contemplated by 
13. N. A. Act, 1867, 6. 92 (10) (e), In 
order to bring the subject-matter of 
the legislation within the jurisdiction 
of Parliament.--HEWSHON ©. ONTARIO 
Power Co. (1905), 36 8. C. R. 5916.-— 

ay. Incidentul subjecta tncluded.j}— 
BENNETT v. QUEBEC PHARMACEUTICAL 
ABBOCN. (1881), 1 D. CO. A. 396; 2 
Cart. 250.—-CAN. 


Auntie: t-~4e to (3) Folld. Chung Chuck v. 


96. 





would be invalid under Colo 
Validity Act, 1865 (c. 68), s. 2. The ro al 
assent to the Criminal Code could not 
validity to an enactment which was void by 
Imperial statute; exclusion of the pre- 
rogative could be accomplished only by an 
Imperial statute. 

ccording to the well-settled practice of 
the Judicial Committee His Majesty is 
advised to intervene in a criminal case only 
if it is shown that, by a disregard of the 
power of legal process, or by some violation 
of natural justice, or otherwise, substantial 
& grave injustice has been done. 

Applt. was convicted in Alberta of an 
offence under Govt. Liquor Control Act of 
Alberta, which did not incorporate sect. 1025 
of the Criminal Code of Canada, & of an 
offence under Canada Temperance Act, 
R. 8. Can., 1906 (c. 152). For each offence 
he was sentenced to a fine, & in default 
imprisonment. The Supreme Ct. of Alberta, 
rejecting contentions as to the construction 
& naan nt of the material sects., affirmed 
the convictions, but gave leave to appeal 
to the Privy Council. 


appeals as incompetent, having regard to 
sect. 10265. Applt. petitioned for special 
leave to appeal. The aaa eg were heard 
with the appeals :—He (1) each appeal 
was in a “criminal case’ to which sect. 
1025 applied, so far as it was valid; (2) 
in the absence of argument to the con- 
trary, sect. 1025 prevented the Appellate 
Div. from giving effective leave to appeal : 
(3) sect. 1025 did not exclude the prerogative 
right to give leave to appeal; (4) the cases 
were Clearly not within the category of eae 
exceptional cases in which special leave 
appeal was advised in a criminal ae — 
ADAN v. R., [1926] A. OC. 482; 95 TL. J. P. C. 
114; 1384 L. T. 706; 
Oox, C. C. 167, P. OC. 
R., [1930] 


Add. Annotation :—Refd. Lord’s Day Alliance 


The Crown peti-.j 
tioned the Judicial Committee to quash the_ 


: Diczsr Surrement. 
“mittee ea ‘1888 (0. a) & 1844 (c. 00), & & 97, Add. Annotations 


:—Apld. A.-G. for Ontario 


_w. Reciprocal Insurers, [1924] A. ©. 828. 


~ [1925] A. © 


eae Electric Comrs. v. Snider, 
. 896; Proprietary Articles Trade 
Assocn. v. A.-G. for Canada, [1931] A. C. 310. 
For the paragraph in the original volume 
substitute the following paragraph :— 


Distd. 


Bona vacantia—Right of Crown in right of 


98a. 


province.|—Bona vacantia are ‘‘ royalties ”’ 
within British North America Act, 1867 
(c. 3), 8. 109, & accordingly belong to the 

rovince in which they are situate or arise, 
% not to the Dominion. The word ‘ royal- 


‘thes ’ is used in the sect. as the equivalent 


of jura regalia. Its meaning is not limited 
by ite association with the words ** Jands, 
mines, minerals. eter vy. A.-G. oF BRITISH 
CoLtumBia, [1924] A. O. 218; 93 L.-J. P. C. 
76; 180 L. T. 231; 40 T. L. RB. 13; 68 
Sol. Jo. 188, P. C. 

-}—(1) Land in Alberta granted 
by the Crown either before or after Sept. 1, 
1905, when Alberta Act, 1905 (c. 8 Dom. ), 
came into force, in the absence of heirs, 
escheats to the Crown in the right of the 
Dominion. 

(2) Effect of Land Titles Act, 1894 (c. 28 
Dom.), & Land Titles Act, 1906 (Alta.). 

(3) Meaning of ‘‘ royalties” in Alberta 
Act. 8s. 21. 

(4) Bona vacantia in Alberta belong to the 
Crown in the right of the province. The 
effect of Alberta Act, s. 3, was to place the 
Province of Alberta in the same position in 
regard to property as the provinces previously 





aed 


~ constituted save so far as the Act provided 


99. 


of Oanada v. A.-G. for Manitoba, [1925] | 101. 


A. O. 384, 


otherwise, either expressly or by reasonable 
implication. 

(5) Ultimate Heir Act, R. S. A., 1922 
(c. 144), is ultra vires so. far as it purported 
to affect real property.—A.-G. FOR ALBERTA 


v. A.-G. FoR CANADA, [1928] A. C. 475; 97 
42 T. L. R. 856; 28 foe 106; 189 L. T. 682; 44 T. L. R. 


Add. Annotation :—As to (2) Refd. A.-G. for 
Canada v. A.-G. for British Columbia (1929), 
46'T. L. R. 1. 

Add. Annotations :—-Consd. Toronto Electric 
Comrs. v. Snider, [1925] A. C. 396. Refd. 


ea en temo or IE Rg lth A REREAD PROLAPSE ARS ESE 


98 i. Bona vacantia-—Right of Crown 
in right of Dominton—Saskatchewan.] 
—In 1916, H. domiciled in the pro- 
vince of g. died, leaving no heirs or 
other persons legally entitled to his 
estate, Both the Dominion & the 
province Anger tutte the estate as bona 
wacantia by right of escheat :—Jleld : 
as tho province of 8. was not at the 
date of ita establishment owner of the 
lands, nor had any vested righta in 
any duties or revenues in respect to 
the lands from which the province was 
carved, differing in this respect from 
the original, Deore 8 of nfedera 

. 2B. Act, a8. 102, 108 did iat 
apply, notwihatanduig Saskatchowan 
Act, 6. 3, & in any ovent, these Reo 
did not purport to transfor an 
ports * 2 ag of. righta to 

ESTERN 


oF Pace OF SaAKATOHEWAN & 
SHULZE pieaty oe 21 ane Go R. 1: 
69 D. IL. 

ar. *” PF ae Spee North 
America res 8. 109—Consiruc- 
tion. }—“* Rovalties * in does 
not embrace all 
is limited in its meaning by the 
Such as are connected lands, 
mines & minerala: such as piped alia) 
the right to bena vacantia & o f escheat 


sect. 
kinds of royalties, but | 
text to | 


dice Fig 8 scsi of a failure of heirs. 

ESTERN TRusT Co., A.-G. 
oF Peeence OF SASKATCHEWAN & 
SHULZR (1921), 21 Hxoh. C. Rv. 1; 59 
LD. L. R. 597.—CAN. 


PART Il. SECT. 8, SUB-SECT. 4.— 
A. ee 


——, }—R R. o. YELLE 
Que) (1925), ria Con. Crh . Cas. 381. 
h ii, ——.}—Provincial sceuletion 


repugnant to B. N. A. Act, 1867, s. 93 
(2) ie * is “* absolutely void & inoperative,”’ 
g is not appealable under sub-sect. 3 to 
the Governor in Council.—HIRacH t. 
MONTREAL PROTESTANT BOARD SCHOOL 
COMRS., pee) 2D. L. R. ae [1926] 
8. C. R. 346; varying, 31 KR. de J. 440; 
on appeal, (1928] A.C, 200, P. C.—CAN’ 
h iii. -——— fig tf “aa legia- 
lation se a N. A. Act, 
1867, 8. 9 Q), ia to ons extertt of such 
phil dn fama Sack SI vedd & on. 
rative.—Ti1 SEP ScH 
ial R (1926), 59 “60 0. L. R 96. 


a ‘v aabep Govt, debtor \ was cum of 


Sat 
334 - 1905) on 





vccome 
Same ae 


24 








ee Leen tlie | eee 2 ne LOOT 


commercial corpns. It was also in- 
debted to the Dominion Govt. in 
the sum of $3,707.07 for sale taxes 
under the Special War Revenue Act, 
1915, & amendments : —Jileld: the 
Dominion claim was entitled to pre- 
ference over the claim of the province. 





—A.-G. FOR CANADA v. A.-G. FOR 
QUEBEC, SILVER’S oo {1930} 1 
D. Ll. R. 141; (192915. C. R. 557; 11 


C. B. RK. 103; me (1028) 1 D. L. R. 
681; 43 Que. K . B. 234; Cc. B. R. 
467; revsg., 64. EAP han 8: C. 309; 7 
Cc. = re 615.—C. 

re is a 


.}—~Held: the con 
nick hotwean Bk kpey, Act, 1927 (c. Bp 
4 . reus t Praferences A: 

8. Se + ean s. $ (2); & 
he po nuiten t prevails. 
CREDIT. me aeee 

1020] eee WR. ost 
(1920) 2 D. v R. 73; me WwW B57 : 
R. 454; 10 Oo. B. R. 869.— 





k. For ‘‘k. mse ae substitute 
“101i. ——— ——-.}—” 


101 iii, ——— ———-.}+ Where both the 
Dominion t&a as 
islature have legislated on the sam: 

ubject & with the same object. & th the 
legisintio on fa within the powers of the 


. A+~G. for Ontario »v. 


Vol. XVIL—Dependencies. Cases 101—118; 





102. Add. Annotation :~-Refd. A 


108. Add. Citations :—93 L. J. P. C. 101; 


108a. 


Reci 
[1924] A. C. 828. eciprocal Insurers, 


.-G. for Canada v 
A.-G. for British Oolumbi 9 ; 
Tt, L. R. 1, - = is (19 9); 46 


105. Add. Annotations :—Apld. A.-G. for Ontario 


v. Reciprocal Insurers, [1924] A. C. 
Refd. Toronto Electric Cae v. ae 
(1925) A. C. 396. 


106. Add. Annotations :—Consd. Toronto Electric 


Comrs. v. Snider, [1925] A. C. 396. Refd. 
A.-G. for Ontario v. Reciprocal Insurers, 
[1924] A. O. 8328; A.-G. for Manitoba v. A.-G. 
for Canada, [1929] A. ©. 260; A.-G. for 
Canada v.‘A.-G. for British Columbia (1929), 
46 T. L. R. 1. 


L.T.101. | 


Add. Annotation :—Distd. Toronto Electric 
Comrs. v. Snider, [1925] A. C. 396. 


Question of substance, not of 
form.|—(1) The Parliament of Canada 
cannot, by purporting to create penal 
sections under head 27 of the above sect., 
appropriate to itself exclusively a field of 
jurisdiction in which, apart from that pro- 
cedure, it could exert no legal authority ; 
if, when examined as a whole, legislation 
in form criminal] is found, in aspects & for 
purposes exclusively within the provincial 
sphere, to deal with matters committed to 
the provinces, it cannot be upheld as valid. 

Reciprocal Insurance Act. 1922, of Ontario, 
authorised any person to exchange, through 
the medium of an attorney, with persons, 
whether in Ontario or elsewhere, reciprocal 
contracts of insurance, subject to provisions 
as to licences & other conditions; & It was 
provided that actions in. respect of such 
contracts might be maintained in the cts. 








Snider, | 


130 | 


to solicit or accept any insurance risk ex- 

cept on behalf of a co. or assocn. licensed 

under Insurance Act, 1917, of Canada. In 

answer to questions referred by the Lieu- 

tenant-Governor of Ontario to the Appellate 

Div. :—Held: (2) the Act of 1022 was inira 
vires the province, since (a) its provisions 
were capable of receiving a meaning accord- 
ing to which, whether enabling or prohibitive, 
they applied only to persons & acta within 
the territorial jurisdiction of the province, 
& (b) although it might incidentally affect, 
nliens & dominion cos., it did not deal with 
them as such, but was an Act dealing with 
contracts of insurance; (3) the making & 
carrying out of contracts licensed pursuant 
to the Act were not rendered illegal, or 
otherwise affected, by Criminal Code, s. 508¢ ; 
that sect. was invalid, since, in substance 
though not in form, it was in regulation of 
contracts of insurance, subjects not within 
the legislative competence of the Dominion ; 
(4) the answers under (2) & (3) would be the 
same if any of the persons subscribing to a 
reciprocal insurance contract was (a) a 
British subject not resident in Oanada 
immigrating into Canada, or (b) an alien. 
Jn so answering this question no opinion was 
expressed as to the competence of the 
Dominion Legislature to enact Insurance Act, 
1917, ss. 11 & 12 {1), whereby restrictions 
were placed upon alicns & British cos. in the 
matter of carrying on insarance business in 
Canada; but sect. (2 (2) was held to be 
invalid in relation te the subject of immi- 
gration.~-A.-G. FOR ONTARLO v. RECIPROCAL 
INSURERS, [1924] A. C. 328; 180 Ll. TT. 738; 
68 Sol. Jo. 383; sub nom. A.-G. FOR ONTARIO 
v. RECTPROCAL INSURERS, CRAIGON v. BR, 
Orre v. R., 93 L. J. P.O. 187; 40 T. L. RR. 
273, P. C. 


of the province. 
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Dominion Parliament, the provincial 
legislation is inoperative.—R. v. 
SHENDAN, [1924] 3 D. L. BR. 339; 3 
W. W. R. 617; 34 B.C. R. 161.-- 
CAN. 

106 i, ——~ Power to repeal local Act.|— 
CAN. 

st. Creation of new province —- 
Restriction of legislative powers. |—-In 
exercising the authority to establish 
new provinces given to it us 3. N. A. 
Act. 1871, the Dominion Parliament 
had power to enact Alberta Act, 8. 17 
with its protective provisions restricting 
full legislative power as to education, 
notwithstanding that those provisions 
are @ modification of B.N.A. Act, 1867, 
8. 938.—R. (BROOKS) v. ULMER, [1923] 
1D). L. R. 304; 1 W. W. R. 1; 3! 
Can. Crim: Cas. 207; 19 Alta. L. R. 
12.—CAN. 

sv. Legislation inconsistent with pro- 
vincial rightsa—Powers conferred on 
Board of Commerce.}-——-The Dominion 
Parliament cannot confer on the Board 
of Commerce jurisdiction that would 
restrict the liberty of the inhabitants 
of a province.—A.-G. FOR ONTARIO v. 
CANADIAN WHOLESALE GROCERS 
Assocw., {1923] 2 D. L. R. 617; 39 
Can. Crim. Cas. 273.—CAN. 


PART Il. SECT. 3, SUB-BECT. 4.— 
A. (b) fi. 


le 431) i. ——_—, }}~ KINNEY ?. 
pupuar (1870), 2R.& OC. 19; 2 


Cart. 41 


A Dominion Act of 1917 | 
inserted in the Criminal Code (R. S. Can. 
1906, c. 146), sect. 508c, by which it was 
made an indictable offence for any person 


pa ce en a RE pee Ee etree aa we Ee 


en or ee eR ln a TEA A TS ER NT Se me cc Re a Ae ane ee 


Fe eR ee ee AR a ee me ee 


m™m (p. 431 ) fi. —-—.}---PEEK v. 
SINELDS (1881), 6 A. R. 639; 3 Cart. 
266.—-CAN. 


o (p. 431) I, --——~ Ys et poi 
1920 (c. 34), 8 11 (1) (10)—Znlra vires. } 
—BELANGER, ETC. 0. ROYAL BANK or 
CANADA, (1926) 2 D. L. R. 929 3 (1926) 
S CC. R. 218; affd. sub nom. Rovat. 
BANK OF CANADA v,. Lanun, [1028] 
A. C. 187; 139 L. T. 562, P. C.—CAN. 

sw. Building soctetiea—-In Quebec— 
Liquidation of—-Ultra vires. \---MCCLAN- 
AGHAN v0, St. ANN’S MUTUAL BUILDING 
SocierTy (1880), 24 L. C. J. 182; 2 
Cart. 237.—CAN. 


sy. Cheese factortes~-Act to prevent 
fraud againsi~-Valid.}—R. v. STONE 
(1892), 23 O. FR. 46.---CAN. 


sz. Copyright.}-—SMILES v. BELFORD 
(1877), 1 A. R. 446; 1 Cart. 670.—-CAN. 

sb, Education.}—Held: Alberta Act 
(D., 1905, c. 3), &. 17, was within the 

owers of the Domimeun Parllament.— 
te ALBERTA ACT, SECTION 17, [1927] 2 
D. L. R. 993; (1927}] 8. C. Rk. 364.— 
CAN. 

114 iv. ——~- —~-~.}--L'art IV. added 
to Canada Temperance Act, prohibiting 
the importation of intoxicating liquor 
into those provinces where ita sale for 
boverage purposes ie forbidden by pro- 
vinctal law, is intra vires the Dotuinion 
Padiement.—GoLtp SeraL, LtTpo. t. 
DOMLNION EXPRESS Co. & A.-G. FOR 
ALBERTA PROVINCE (1921), 62 D. L. R. 
62; 628.C. H.424; (1921]3 W. W. R. 
710; aff. 58 D. L. R. 533; 34 Can. 
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Annotations -—Aa to (1) Fold. Toronto Kloctric Comrs. v. 
Snidor, (1925) A. C. 396. Re 
for Canada, [1928] A. C. 475. 
115; Add. Annotation :---Refd. A.-G. for Manitoba 
vo. A.-G. for Canada, (1920) A. C. 260. 


d. A.-(t. for Alberta v. A.-G, 
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Grim. Cas. 259; 16 Alta. L. it. 113.-- 
CAN. 


415 f3}. --—- By 45 Viel. c. 119— 
Valid.j-~-Re Queiko TIMBER Oo. 
(1882), Cout. 43.—CAN. 


r (p. 432) 1. ~——~ ch denen as to 
inland herics— Val Ta YER ». 
KAIZER (1894), 26 N.S. 1. 280.—CAN. 


r(p. 432) fi. + —~—-.J}—The pro- 
Visions of Fishorles Act, 1014 (ce. 8) 
(Dom.), 8a. 74,18. for the Heonsing & 
taxing of fish canneries :—ZJleld; ultra 
rires.—R. ov. SOMHRVILLIE OANNERY 
Co., LTp. (3. C.), (1927) 4 PD. LR, 494; 
hl ens R. 215; 49 Can. Crim. 


ow . 


rip. 432) fil. ———-,J—-A regula- 
tion made by Order in Council pursuant 
to the power given by Dominion 
Fisheries Act, 8. 45, & adopted from a 
provincial regulation, to the effect 
that no one shall fish by means other 
than by angling & trolling except, 
under Hoense from a duly authorised 
officer of the Provinctal Govt. was vot 
open to objection on the principle that 





Parliament has no power to divest tho 
Dominion in favour of the Province 
of a legislative power conferred on it 
by the B. N. A. Act.—-Skno vy. GAULT 
(1921), 0 QQ. L. i. 27; 64 D. L. hi. 
$27.--CAN. 

h (p. 432) 1. ---~ Guarding of cross- 
ings.j—-Re CANADIAN Pacrmo Ry. Co. 
& yUNTY & TOWNSHIP OF YoRK 
(1896), 27 O. BR. 559.——CAN. 


y 3. ——— Dominion Insuranee Act, 


Cases 116—198pb. 


116. Add. Annotation :—Refd. A.-G. for Quebec v. 
Miplesing Central Ry. & A.-G. for Canada, 
[1926] A. C. 716. 

117. Add. Annotations :—Apld. A.-G. for Manitoba 
v. A.-G. for Canada, [1029] A. C. 260. Refd. 
A.-G. for Ontario v. Reciprocal Insurers, 
[1924] A. OC. 828; Toronto Electric Comrs. 
v. Snider, [1925] A. ©. 396; Proprietary 
Articles Trade Assocn. v. A.-G. for Canada, 
[1931] A. C. 810. 


—— ——.]—Sale of Shares Act, 1924, & 
Municipal & Public Utility Board Act, 1926, 
both of Manitoba, are wultru vires under 
British North America Act, 1867 (c. 8), s. 92, 
in so far as they purport to prohibit Dominion 
cos. from selling their own shares within the 
Province without the consent of a Provincial 
Comr. or Hoard, since thereby they interfere, 
directly & substantially, with the status 
& capacity conferred on the cos. by Dominion | 122. 
legislation intra vires under British North 
America Act, 1867 (c. 8), 8s. 91.—A.-G. FOR 
MANITOBA v. A.-G. FoR CANADA, [1929] A. C. 
260; 98 LJ. P.O. 65; 140 L. T. 3863 45 
y. L. BR. 146, P. C. 
Add. Annotations :—-As8 to (1) Refd. Montreal:|- 
Corpn. v. Montreal Harbour Comrs., Tetreault’ 
v. Montreal Harbour Comrs., A.-G. for 
Quebec v. A.-G. for Canada (1925), 42 T. L. R. 
08; A.-G for Quebec v. Nipissing Central Ry. 
& A.-G. for Canada, [1926] A. C. 715. 
.]—-(1) Fisheries Act, 1914, 
ss. 7a, 18, requiring pers. ns who operate for 
commercial purposes a fish cannery, & in 
British Columbia a salmon cannery or salmon 
curing establishment, to obtain a _ licence 
from the Canadian Minister of Fisheries are 
wlra vires of the Parliament of Canada. 

(2) The Special Fishery Regulations made 
for British Coluinbia under sect. 45 of the 


117a. 





119. 





124. 


same Act do not give the Minister a discretion | 125a. 


to refuse an application bya properly qualified 
erson for such a fishing licence ag is required 
y those regulations.—A.-G. FoR CANADA 1. 

A.-G. POR BRITISH COLUMBIA, [19380] A. C. 

lll; 99 L. J. P. C. 20; 142 L. T. 73; 46 

"Pe La Ma dy Pe 6. 

Add. Annotation : —- Rofd. The 

[1927] P. 3811. 

Add. Annotation :—-Refd. A.-G. for Quebec 

v. Nipissing Central Ry. & A.-G. for Canada, 

[1920] A. G. 715. 

12la. —-— Safeguarding navigation of river 
obstructed by bridge included.] — British 
North America Act, 18607 (c. 8), s. 91 (10), 
gives to the Parliament of the Dominion 
exclusive legislative autharity over naviga- 
tion & shipping, & sect. 02 (10) excludes 
from the jurisdiction of the provincial legis- 
latures railways & other works extending 
beyond the limites of the province, & any 
works which, although wholly situate within 
the province, have been declared by the 
Parliament of Canada to be for the general 
advantage of Canada. In the case of two 
railway bridges, one of then authorised by ! 
dominion statute, which fell within the |; 
exception :—Held: (1) the right & power 


120. Fagernes 


121. 











128a. 


128b. 


EnGcuisH AND Empme Diarst SuprLeMent. 


of safeguarding the navigation of the river 
passing under & alleged to be obstructed by 
them was also in the hands of the Dominion ; 
(2) the rights & powers of the Dominion were 
not affected by the provisions of a treaty . 
entered into botween Great Britain & the 
United States in 1842, the Ashburton Treaty, 
which proceeded on the assumption that the 
Govt. of New Brunswick had power to make 
regulations as to the navigation of the river 
in question, there being no undertaking or 
guarantee, either to the United States or to 
New Brunswick, that such powers should 
remain unaltered for all time, & the change 
made being wholly consistent with the 
treaty.—A.-G. FOR NEW BRUNSWICK v. 
CANADIAN Pactric Ry. Co., A.-G. For 
CANADA INTERVENING (1925), 04 L. J. P. C. 
142; 133 L. T. 436, P. C. 


Add. Annotation :-—Refd. A.-G: for Quebec 
v. Nipissing Central Ry. & A.-G. for Canada, 
[1926] A. C. 715. 


122a. ——— Expropriation of provincial Crown 


lands.]—Railway Act, 1919 (c. 68), s. 189, 
which empowers any railway co., with the 
consent of the Governor-General, to take for 
the use of the railway provincial Crown lands 
as well as Dominion Crown lands, was within 
the legislative powers of the Parliament of 
Canada under British North America Act, 
1867 (c. 3), ss. 91 (29), 92 (10).—A.-G. FOR 
QUEBEC v. NIPISSING CENTRAL Ry. Co. & 
A.-G. FOR Canapa, [1926] A. C. 715; 95 
LJ. P.C. 221; 1385 L. T. 520; 42 T. LR. 
591, P. Cc. 

Add. Annotations :—Refd. Canadian Pacific 


Ry. Co. v. Toronto Transportation Com- 
mission; ‘Toronto Transportation Com- 
mission v. Canadian National Railways, 


[1930] A. C. 6&6. 
——-— Regulation of running rights.]—-Applts. 
owned a short railway line in Alberta branch- 
ing from a line which branched from the 
Oanadian Northern Railway at a point within 
the province. Both branches were operated 
by the Canadian Northern Railway Co. 
under agreements, & traffic could pass from 
applts.’ line without interruption into such 
other provinces as were served by that co.’s 
railway. The Railway Board made an order 
declaring its power to grant an application 
by first resp. for running rights over applts.’ 
line, with permission to construct a short 
track joining it :—-Held: the Railway Board 
had power to grant the application, since 
applits.’ line was part of a system of railways 
operated together, & connecting one province 
with another, & it was within the legislative 
authority of the Dominion under British 
North America Act, 1867 (c. 3), 8. 92 (10) (a).—- 
LUSCAR COLLIERIES v. MCDONALD, [1927] 
A. C. 925; 97L. J. P. C. 21; 187 L. T. 779; 
43 T. L. R. 801, P.C. 
Question of substance, not,of form. ]}— 
A.-G. FOR ONTARIO v. RECIPROCAL INSURERS, 
No. 108a, ante. 

-—--- Insurance Act, 1927, ss. 11, 12, 65, 66 
—Validity.]}--A.-G. oF QUEBEC wv. A.-G. OF 
CANADA (1931), 48 T. L. R. 73, P. C. 











ss. 11, 12 (1), 71, Tla, 134, 134a— | BRapborn v. EDINBURGH LIFE AS8UR- | 128b ii. Im ion of additional 
Ulira vires.}—Re _xsunancg Conx- | anew Co. (1903), 23 C. L. T. 199; 3 | customs dulics.}—Iled : 53 Vict. c. 20, 
TRACTS, (1926] 2 D. L. R. 204; 568 | O. L. R. 657; 2 0. W. R. 258.-- | 5s. 19, was not ura vires the Dominion 
O. L, Re 404.—CAN, . | Parliament.—A.-G. OF CANADA t. 
sd. Inderest—Amount of--R. 8. C., c (p. 483), For “‘o substitute | FoaTER (1892), 31 N. B. R. 153.-CAN. 
1886 (ua 127), 8. T-—dntra vires.])— | “ 128bi."" . ! sf. Aligratory Birds Protection Act 
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128c. Power to impose customs duty—Aleoholic 
liquor imported by province.}—Customs & 
other duties imposed by the Dominion of 
Canada upon alcoholic liquors imported into 
Canada can be levied upon alcoholic liquors 
imported by the Govt. of British Columbia 
for the purpose of sale by it. 
the Dominion under British North America 
Act, 1867 (c. 3), s. 91, heads 2 & 8, to impose 


a a AON AT ne a eh Pha ne 


1917 (c. 18)—- How far inira virce.] 
—R. v. Stuart, (1925) 1 D. L. lt. 12; 
[1924] 3 W. W. RR. 648.—CAN. 


sj. Soldier Settlement Act, 8s. 33, 34 


—Intra vires.)—- R. v. POWERS, [1923] | 


Exch. Cc. jt. 131.—CAN, 

sk. Judgea Act, R. S. C., 1906 (ce. 
138), ss. 33-35.}—In so far as the 
above sects. attempt to disqualify or 

rohibit a judge of the King’s Bench 
rom acting as an arbitrator in matters 
lying wholly within provincial control, 
they are ullra vires. — WINNIPEG CORPN. 
ve. Cross (Man.), [1926] 4 D. L. R. 3L8 ; 
[3926] 2 W. W. R. 868.—CAN. 

el, Lice-slock & Live-stock Products 
Act, 1923, d& regulations made there- 
under—How far wlira_ vires.)-—R. v. 
Cotiina, (1926) 4 D. lL. R. 548: 46 
Can. Crim. Cas. 282; 59 O. L. R. 453. 
—CAN., 

129 §. Puilotage.\—N. ». 

(1873), N. B. Dig. 138.---CAN. 

h (p. 434) i. -~--.}—Helud: Criminal 
Codo, 1892, sa. 865 & 866, were intra vircs 
the Dominion Parliamenut.—FLicKx +, 
BRISBIN (1895), 26 O. R. 423.—CAN. 

o (p. 434) i. —-—.)--If au act pro- 
hibited by the Dominion Parliameut. 
isone that may be considered a ertininal 
matter, its prohibitlon & the subject of 
evidence establishing such act are 
within the powers of Parllazynent, oven 
though the act is onc that_relates to 
property & civil rights.—Rh. rc. POULIN 


PETERS 


(Alta.), §1925) 1 D.L. R. 618; (1925) 
1 W. W. Rk. 163; 43 Can. Crim. Cas. 
242.—CAN. 


0 (p. 434) i. .)}--Criminal Code, 
8. 734 :—Held > intra vires.—DOWSETT 
©. Epwonns (Alta.). (1926) 4 D. L. it. 
7963 (1926) 3 W. W. 1. 447; 46 Can. 
Crim. Cas, 330.—CAN., 

o (p. 434) iii. .J--Sect. 734 of 
the Canadian Criminal Code, so far as 
it purports to prohibit civil proceedings 
in respect of an assault aftor the dis- 
charge of the penalty imposed ip a 
criminul prosecution under the Code 
is ultra vires of the Parliament o 
Canada.—Rick v. MESSENGER, [1929] 
2D. L. RR. 669; 51 Can. Crim. Cag. 
147; 60 N.S. R. 399.—CAN. 

0 (p. 434) iv. -—-—Jasue of certificate 
releasing frum all further proceedings 
cittl or criminal.|—Held: 32 & 33 
Vict. c. 20, 8. 45, fa not ultra vires.— 
WIHIISON v. CopYRE (1866), 26 N. B. R. 
516.—CAN. 

a (p. 434) i. —— ——.]--O’BRIEN 1. 
Royat GrorGE Co., Lrv., (1921) 1 
W. W. RR. 559; 57 VD. LL. R. 3013 16 
ein ie 373; 35 Can. Crim. Cus. 








q (p. 434) il. —-- —-—.]--Lepisla- 
tion of a prohibitive character passed 
for the purpose of compelling observ- 
anco of the Lord’s Day falls within 
B. N. A. Act, 8. 91 (27), which confers 
on the Dominion Parliament exclusive 
jurisdiction to legislate with respect to 
criminal law. — CLARKE v. WAWKEN 
RURAL MUNICIPALITY, [1930) 2 D. L. it. 
506; 1 W. W. KR. 312; 53 Can. C. C. 
366: sub nom. Ex p. CLARKE, 24 
§. L. R. 327.— CAN. 

Canada Grain 


s(p. 434) i. 
Act, 1919, 5. 95 (1}—Whether ancillary 
to or neceassury for operation of Domi- 
nion law.}—The above Act is not in the 
nature of an ancillary provision which, 
whilst cncroaching upon matters 
assigned to the provincial legislatures, 
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duties upon the importation of goods into 
Canada is not limited by sect. 125, which 
exempts the “ property ” of a province from 
taxation.—A.-G. OF BRITISH COLUMBIA 0. 
A.-G. oF CANADA, [1924] A. C. 222; 
L. T. 267; 40 T. L. R. 4; 88 Sol. Jo. 58, P. C. 
What is—-Export tax.] —-A.-G. FOR 
BRITISH COLUMBIA v. McDONALD MURPHY 
LUMBER Co., Lrp., No. 135e, poat. 


re errr tre ee ee Re 


The power of | 128d. 





is required to prevent a schamo of a 
Dominion law boing defeated ; nor is 
{it a case where, in order to operate a 
validly enacted law, procedure must 
be adopted to make effective thut law 
even though it invades tho legislative 
fields of the provinces In rospect. of 
property or clvil = rights.—R. wv. 
ZASTRRN TERMINAL KLEVATOR Co., 
[1925] S. C. R. 434.—CAN. 


s (p. 434) fi, ---— J---The pro- 
visions of the nubove Act, requiting a 
primery grain-dealer to take out a 
licence thereunder, & preseribing the 
forin of contract to be used on the 
purchaso of grain, aro ulira vires. — 
TRIMBLE @. CAPLING, (1927] 1 1) TL. RR. 
717. [1927] 1 WLW. It. 188; 22 Alta. 
L. lt. 536.—-CAN. 

8 (p. 434) iit, -—~-- War leqialation 
—Hstablishment af Canada Wheat 
Board.J—Held: the legislation & 
Orders in Couneil establishing the 
Board wero tnira rires the Dominion 
Parliament aa being elther (a) lezinla- 
tion arising out of war, or (b) rerula- 
tion of trade & conimerco.----A.-G. For 
CANADA U. ALEXANDER BROWN MILL- 
TNO & ELEVATOR Co., (1983) 4 DLL. 1h. 
443: 53 0. L. R. 208.---CAN., 

dd i. Courts—Power to establish-- 

Maritime court—-J yrisdiction limited to 
Ontario— Valid.J-—-THE Picron (1879), 
48. C. R. 648; 1 Cart. 557.—CAN. 
dd it -—--- Lower to extend juris- 
Gevstion--t'ourt created by Imyerial 
Act-— Vaila }--A.-G. OF CANADA v. 
Fun (6°), 16 8. O. Re. 7073 4 
Cart. 288.---CA.N. 
_ dd iii. - vem J—eld: the 
Pominion Parllauent had power to 
confer jurisdiction on a ct. to try 
offences against Inland Revenue Act, 
R.8. C. c. $4.--R. v. KENNEDY (1902), 
35 N.S. R. 260.-—CAN. 

sp. Appeal to Supreme Court of 
Canuda—42 Viel. ec. 39, &. 6—Ultra 
rircs.|—-GRAND ‘TRONK Ry. Co. »v. 
CREDIT VaLLiey Hy. Co. (1875-1908), 
1 Cout. Dig. 282.—-CAN, 

st. Jury—Seleciion of jurors-~In 
criminal caaes.)-—-R. vv. O'ROURKE 
(1882), 32 C. P. 388.— CAN, 

sw. Opium d& Narcotic Drug Act.j--- 
The Opium & Narcotic Drug Act, 1923, 
now HK. 8. C. 1927, «. 144, is trlra vires. 
—R. ve. Gorpon, (1928) 2 DL. lh. 
315, [1928) 1 WoW. AR. 678; 49 Can. 
Crim. Cus. 272.-—CAN. 

SX. we TK. tt. WAKABAYASHI, R. 
y LORE Yur, (1928) 3 0. LL. RR. 226; 
(192k) 1 W. W. HR. 487; 49 Can, Crim. 
Cos. 392: 39 B.C, I. 310--CAN. 

sy. Agriculturc-— Line Stock Pedigree 
Act.) --“ Agriculture "' within B. N. A. 
Act, s. 95, is not restricted to the 
cultivation of the flelda. The purpose 
of Live Stock Pedigree Act being to 





weet 





improve the quality of live stock on the 


farnis of the Dominion, it is intra vires 
of the Dominion under said section,— 
Kk. t. DAVENPORT, [1928] 2 D. bL. WR. 
852; [1926] 1 W. W. RR. 876; 50 Can. 
Crim. Cas. 40.-—CAN, 

82. Gold d&: Silver Marking Act 
intra vires.):~Held: Gold & 


Parhiament.—H. ov. Tew (1911), 18 


oO. W. KR. 845; 2 0. W. N. 933; 23 
oO. L. HK. 4903; 18 Can. Crim. Cas. 
4%0.—CAN. 


Intcstigation 


27 


sa. Combines Act, 


Silver ! 
Marking Act, 7 & B IKdw. 7, c. 390, | 
& 16 (>), is infra virea of the Dominion |; 


Cases 128c——128d.. 
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0 paar ee ween 


rR & C.. 1927, d& Criminal Code, 
8s. 498.)—HWeld: ultra virea the Parlia- 
ment of Canada,—-Re VALIDITY OF THE 
COMBINES INVRASTIGATION AcT & or 
8. 498 OF THR CRIMINAL Copi REFER- 
ENCK, [1929] 2 D. L. RR. 802: 8. C. KR. 
409; 52 Can. Crim. Cas. 223; affd., 
Ji931} A. CX. 310.—CAN, 

sb. Fines—Payment to municipal 
authority.\——-The proviso to sect. 1036 
of the Criminal Code, enacting that the 
fines referred to therein shall be paid 
to the munteipal authority, is <dalira 
vires. -—"TORONTO vl, 1930) 4 
DD. L. NR. 553; 54 Can. C. C. 723 65 
QO. L. R. 3203 revag., (1929) 4 D. L. WR. 
832; 62 Can. Crim. Cas. 59; 64 
O. L. R. 120.---CAN, 

sc. Vouwr to prohibit harbouring 
quods within territorial waters. }---The 
‘arlinment of Canada, in legislating 
for the effeetive observance of Its 
customs Jaw & the protection of its 
revenue, Inayv prohibit the barbouring 
of goods within the territorial) waters of 
Cunade, & thus s. 217 (4) of the 
Quratoins act, 2. 8S. C., 1927 (@. 42), is 
intra vires. —R. ow Bournaer, [J920] 8 
D.7. R849; 51 Can, Crim, Cas. 314; 
6U N. &. BR. 4028.—CAN. 


sd. JV ater power—Pinversa relating to.) 
--Ke Wavers & Watkr Powknrs 
REFERENCE. ee) 2D, LL. lh. 481; 
S, C. Nt. 2090.—--CA e 

se. Special War Revenue Aci, RL S.C., 
1N27—-Sect. 1-—Intra  vires.|-— A.-G. 
YOR ONTARIO vw. A.-G. FOR CANADA 
(1931), 2 D. L. R. 297.---CAN, 

sg. ---~ Seels. 4, 11, 12, 05, 66, 9), 
123, 185--Ultra  virea.J-—A.-G. ror 
ONTARIO v1, A.-G. FoR CANADA, [1931] 
27). lL. WR. 297.---CAN, 

sk, Sulestac.)-~Special War Revenue 
Act, 8. 58 :---Held : intra vires,-— R. 2, 
Mitieen Cover & Co., (1930) 3D. L. KR. 
745.- -CAN. 

sl. Insurance Act, RR. S. C., 1927— 
Sect, 134—Jntra vires.) A. GO. ror 
ONTARIO wv A.-G. FOR CANADA, [1931] 
20... 8. 297.~-CAN, 

so. Wederal District Commission Act.) 
~ The Federal District) Conimiessiou 
Act. 1927, is within the powers of the 
Parliament of Canada; & the Com- 
mission’s hye-law forbidding the opera- 
tion upon the Cominission’s driveway 
of any vehicle for the transportation 
of passengers for lire, & iLK bye-laws 
providing a penalty for non-compliance, 
& [ts agreement giving tho Ottawa 
Electric Ry. Co. the exclusive right to 
operate sight-seeing busses for hire on 
the driveway, aro within the powers 
of the Conmmission.- -Tt. c. Litho Link, 
Lrp. (1930) 54 Can. C. CC. 2715 66 
O. LL. RR. 55. CAN, nies 

sy. Customs cict, 1927 -—Liability of 
veseel hovering within twelve miles to 
seizure --- Jntra vires.|---DUNPHY =v. 
Cuorr, (1030) 4 D. L. KR. 1593 affp., 
{1930) 3 0D. L. 1. 70.-- CAN, 

BF. wer ee ere TPRONTIOLM 0. 
McCartny, (1950) 1 D. 1. 1. 674.-CAN. 

st. Jrade Unions Act, W27.)-- The 
Trade Unions Act ts a statute dealing 
gulely with property & civil rights, & 
therefore ulira ciree of the Dorinion 
Parliament & quite lneffectual to eanfer 
any valid statux on a trade union.--- 
AMALGAMATED BtiLpEerns CoUNCI &,. 
HEeMan, (19301 2 1. DL. 1. 513; 65 
q), L. hi. 29U.—-CAN. 

av, Civil servants—-Eeclusice powers 
of salarics Who are Not harbour 


Cases 18001880,  Enoxisn anp Expres Dicust SurrieManr. 


1808. ae Peace, order & good government of 
Canada ’’°—Whether trade disputes included.] 
—ToRONTO FLectRIG ComRs. v. SNIDER, No. 
179a, poat. 

1380b. Taxaiion_—Income tax.]—(1 ) The Parlia-| 
ment of Canada had power under British 
North America Act, 1867 (c. 3), s. 81, head 3, 
to enact Income War Tax, 1917, & the 
amending Act of 1919, whereby every person 
residing, or ordinarily residing, or carrying |- 
on business in Canada is ren ered liable to 
pay income tax. 

(2) A minister of the Govt. of a province is 
liable under the Acts in respect of the salary 
& sessional indemnity payable to him under 
statutes of the province. weve v. R., 


[1924] A.C. 999; 94L. J. P.C.9; 182 L. T. 
218; 40 T. L. BR. 874, P. O. 
180c. ——— Salary of provincial offictal— Whether 


liable.|}—Cakon v. R., No. 130b, ante. 
130d. Navigation of river—Formerly considered as 
in Proven control—Ashburton Treaty.j— 
' FOR NEW BRUNSWICK v. CANADIAN 
Pacisic Ry. Co., A.-G. FoR CANADA INTER- 
VENING, No. 1]121a, ante. 
180e. Criminal Code, s. 1036 (1)---Disposal of | 
fines-—Intra vires.J—ToRONTO (CiTy) vw. K, 
(1931), 48 T. L. R. 69, P. 
180f. Combines Investigation Act, 1927—Validity.] . 
~—-Combines Investigation Act, R. S. Can., 
1927 (c. 26), by sect. 36 makes it an indictable 
offence, punishable by fine or imprisonment, 
to he a party to the formation or operation 
of a “‘ combine ” as defliud by sect. 2, that is, 
shortly stated, a combino which is to the 
detriment of the public & restrains or 
injures trade or commerce. Inquiries 
whether a combine exists are to be con- 
ducted by appointed officials, who are given | 184. 
powers to examine books, demand returns, 
& summon witnesses. By sects. 20 & 30, | 135. 
customs duties may be reduced, & licences 
revoked, where the duties are used to facili- 
tate a combine, or when the holder of a 


181. 
182. 





sects. 29 & 80, were intra vires the Pasliament | 
_of Canada under British North America Act, 


1867, s. 91, head 27 (criminal law), & secta. 29 
& 80 could be supported under sect. 91, 
heads 8 & 22. The legislation bein See ita 
path & substance within enumerate 

of sect. 91, it was not material that it affected 
propert & ctvil rights in the Provinces 
(sect. 92, head 18), or if it affected, which it 


did not, the administration of justice in the 


Provinces (sect. 92, head 14). he Dominion 
could employ its own executive officers to 
carry out ia pearteae which was within ite 
constitutional authority. It was unnecessary 
to discuss whether the legislation was intra 
vires also under sect. 91, head 2 (the regula- 
tion of trade & commerce), but the Judicial 
Committee did not assent to a contention 
that the power under that head was confined 
to the furtherance of a general power which 
the Dominion possessed independently of it. 
i Near ooiart ARTICLES DE ASSOON. 

A.-G. FoR CANADA, [1981] A. C. 310; 100 
L. x P. C. 84; 144 L.7. 677; 47T. LR 
250, P. OC. 


130g. Aviation—Exclusive power of Dominion 


Legislature.]—A.-G. oF CANADA v. A.-G. OF 
Dae eene (1931), 48 T. L. R.18; 75 Sol. Jo. 
Pe rn BF 


130h. Special War Revenue Act, 1927, ss. 16, 20, 21 


—Validity.|—A.-G. OF QUEBEC v. A.-G. OF 
Canava, 48 T. L. R. 73, P. C. 

Add, Annotation :—Refd. Royal Bank of 
Canada v. Larne, [1928] A. ©. 187. 

Add, Piisiaar ated :—Apld. ar tlee Bank of 
Canada v. [1928] A. ©. 187. Refd. 
A.-G. for cea v. <A. ‘a “for British 
Columbia, [1930] A. C. 111. 

Add, Annotation :—Consd. A.-G. for Ontario 
v. Reciprocal Insurers, [1924] A. O. 328. 
Add. Annotations :-—Refd. A.-G. for Manitoba 
v. A.-G. for Canada, [1925] A. C. 5661; Erie 
Beach Co. v. A.-G. for Ontario (1929), 46 
T. L. R. 33. 


patent uses it so as unduly to limit manv- 135a. —— Direct-—What is.) — A tax is not 


facture or increase the price of any article. 
The Criminal Code, R. 8. Can., 1927 (c. 386), 
s. 498, makes it an indictable offence, punish- 
able by fine or imprisonment, to conspire, | 
combine, or agree unduly to limit trans- 
portation facilities, restrain commerce, or 
essen inanufacture or competition :—-Held : 
OU: aus oF the Code & the Act, excepting | 


ee ene ate rewee ese mee mee roe a Sit ee, wea eS Spee ae ee eet ee ee oe 


conumissioncrs. } eee, Hainan HAR: w ii. 





“direct taxation’? within BritieL North 
America Act, 1867 (c. 3), 8. 82, hoad 2, unless 
in substance it is one which is demanded from 
the person who it is intended should pay it, 
even if the Act imposing it declares that it 
is to be a direct tax upon the person who pays. 

In answer to questions referred by the 
Governor-General, namely : @) whether 





net ee ee eet ce em epee ae a te 


Nova Scotia Winding-up a. 13 (3), as ata by 1922 (c. , 78) 





BOUR Comns., [1930] 2D. L. R. 509; | Act—Valid.}—Re WaALta HUES s. 12, in respect of income “no 
65 O. L. RR. 149.---CAN. GREY STONE Co. (1881), 3 ‘Cart. 374 wholly distributed annually,’”’ is eu 

aw. ae to atdhorise intcr-pro- | CAN. judirect tax & wlira_ vires.——CITY 
vincial endorsement of search warrants.) a (p. pte chee ‘a. Tazation— | WINDSOR CORPN. ¢. Wem (1926). 3 
-—The Dominion Parliament bas power | Direct—Pou pose.-—"? sub- | D. L. R. 97; [1926] S. O. R. 450; 57 
ag ety eg tae Kes earth to What 1858 i, Taxation Direct — O. L. R. 15.—CAN. 
aot beyon o limits o © orndiuary at ts. ae 
scope of their provinolal duties & can, (p. 435). For “b’’ substitute is ede incorporated by the ett 
Baten tueree bh delgaen son or oe “ fepd ii.” Columbia Land Settlement & Develop: 

s] Sam 

British North America Act, deal with | .. °9,(P ine BOE Ss) PM DEENNE | eoue, Pecorenines Onder eee 


the personal pro Yy of citisens in any 


of the Act, R. &. B. C., 1924, ‘c. at 


—— ——,]— City | with respect to lands of which pit 


135a iv. 
Province & authorise ite seizure by & | ace (Sask.), 8 8. 415a, which em 
: ‘ ppowess) |) a the tered owher, & penalt 
constable or peace officer acting under | the city council to enact a w | taxes provi ed for 8. 53 were ty 
kteending” Pp tacking said 


sect. 629. of ne Criniinal Code.—He 


requiring every person & 
R. v. Sotroway & Minis ROL 54 place of amusement to pay a | a tax upon 


Gan. C. 0. 814; 68 O.L. 6 | 
ax. Kadio communication.) —- ~ He cach nar aa ee such 


osed. Pitf. sued de 

egislation as ultra vires, as provi 
for indirect taxation, & claime 
eS oe damages, an injunction, etc. :—Held: 


™ es, 
RADIO COMMUNICATIONS REGULA within the taxation ener of B. N. A. | the taxation effected u 2on the land & 


& CONTROL REFERENCE, [19st] s.< C. R Act, 8. 92 (32). 
§11.--CAN. a (Ormy), La083 1 2 


«. Moosk | the owner was ae 
L. R. a1 ; | RATTENBURY v0, 


SeTTLEMENT 
$32 ; fees) i'w W.R AED [1929 ds D. ms R. 242; 8, - ‘ 





P e e ,) ti) foe 
ART Ll. SECT. 8, SUB-SECT. 4. iige.—cAi i all. zs) 3D. 1, R. 
wi. —— Nova Scotia Railway —— ——.}—-A muui- Ww. 475; 39 B. OG. KR. nas — 
Arrangement | Ac —Uurs vires. }—MuUR- ginal ree sought to. to be impo op & CAN. 
m & ANNarotm Ry. | truatee on asseesmen Ontario 135a ae FRY oe 
Oo. t ere 3 Cart. 368.—CAN. Anseament Act R 8. 0. mele (e. 195), $8 of ig Produce Marketing ot ts 
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the legislature of Manitoba had authority to 
enact c. 17 of its statutes for 1923, entitled 
‘““An Act to provide for the collection of a 
tax from persons selling grain for future 
delivery,’’ & (2), if the Act was ultra vires in 
certain parts, then in what particulars it was 
ulira vires:—Held: the Act was wholly 
ullra vires, since in many transactions to 
which it related the person paying the tax 
would indemnify himself at the expense of 
others, & it was not possible to assume that 
the legislature intended to pass it in a trun- 
cated form.—A.-G. FoR MANITOBA v. A.-G. 
FOR CANADA, [1925] A. C. 561; 04 1. J. P.O. 
146; 1388 L. T. 1938; 41 T. L. R. 409; 69 
So). Jo. 445, P. C. 


Annotation :-—-Consd. A.-G. for British Columbla v. Canadian 


Paoifie Ry., [1927) A. C. 934. 


185b. —— —— ——.]—A tax imposed by a 


provincial legislature, in respect of a com- 
modity, is an indirect tax, & ullra vires under 
British North America Act, 1867 (c. 8), 
8. 92 (2), if from the terms of the Act there 
appears an expectation & intention that the 
person required to pay the tax will indemnify 
himself upon a resale of the commodity taxed, 
even if in tha case under consideration no 
resales have t:.ken place. 

An Act oi the legislature of Dritish 
Columbia, Fucl-Oil Tax Act, R. S. B. C., 
1924 (c. 251), requiring that every person who 
shall purchase within the province fuel-oil 
for the first time after its manufacture in, 
or importation into, the province, shall pay 
a tax thereon, is invalid.—A.-G. ror Brivis 
COLUMBIA v. CANADIAN PaciFic Ry. Co., 
[1927] A. C. 934; 96 L. J. P. C. 1403; 1387 
T. 745; 48 T. L. R. 750; 71 Sol. Jo. 761, 

0. 


Annotation aes ee Beach Co. v. A.-G. for Untario 


(1926), 467. 1. R23 


185¢e. ——- —-- —--.]— The Halifax Corvn. 


charter provided that the owner of property - 


Iet to the Crown, or to any person exempt 
from taxation, should be deemed to be in 
occupation thereof, & should be assessed & 
rated to business tax if the premises were 
used for business purposes :~-—ffeld: the tax 
was a direct tax falling within the authority 
of British North America Act, 1867 (c. 3), 
sg. 92 (2), & was within the powers of the 
province.—-HALIFAX Coren. v. FAUBANKS’ 
EstarTe (1927), 44 T. L. R. 5; Ti Sol. Jo. 
946, P. C. 


—-- —-- -—-— Succession duty.J|—Sce Nos. 
140-1424, post. ' 
135d. —— - J—Mine Owners Tax Act, 


British Columbia, 1926-27, a ‘*Com- | 
mittee of Direction ”’ was constituted, 
“with the exclusive p 
& regulate the market of all 
frnits & vegetables .,. 
ducts grown or produced in that portion 
of the province contained within ” | 
boundaries therein spectticd. 
10 (1), it was provided that, “for the 





Tndee this Act. the marketing of any 
product 
Committee shall, so far as the legislative 
authority of the province extends, have 
power to determine at what time & in 
what 
laces, 
marketed, 
regulations in relation to such matters,” | 
By sect. 10 (k), the committee was also | 
given the 
defraying the expenses of operation, to 


J.-S. 








1923 (c. 33), of Alberta, purported to impose 





impose  Jovies 
niarketed.’’ 
er to coutrol 
tree 
» being pro- 


by shippers "> 


By sect, 


Freir 


se of controlling & regulating, | lingecrios, 


within its authority, the 


| 135a. vill. —~~ 


uantity, & from & to what 
at whut price the product a A 
& to make orders 





ower “ for the purpose of 
2324. CAN. 
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or 


Vol. XVII.—Dependencies. Cases 1385a—141. 


upon every mincowner, as therein defined, 
& percentage tax upon the gross revenue of 
his mine during each preceding month :— 
Held: the tax was not direct taxation within 
British North America Act, 1887 (c. 3), 
s. 92 (2), & the Act was ulfra vires.—R. v. 
CALEDONIAN COLLIERIES, [1928] A. O. 8358 ; 
97L. J. P.C.94; 189 L. T. 525; 447. L. BR. 
622, P. C. 


Annotation :-—Refd. A.-G. for British coumbis v. MoDonald 
57. 


Murphy Lumber Co., [1930] A. C. 8 


135e. 


136. 


138. 


141. 


Bs sub-seet. 
16, as cnacted by Amendment Act of | 
102s, i. wae provided that “the ecum- |! 
inittce may fx Heanee fees to be patd | 
fleld : this legislation 
is ulira rires of the provinciak legisla-_ | 
ture.— LAWSON t. { 
& VEGETABLE COMMITTER 
(1931) S.C. 
Lb, Ta. 1. 15 rengy., (1930) 2 WW. A. 
rs ee ae LR. 4027; 42 B.C. RR. 4g. 


INTERIOR 


Seiaahanamamaad 


3 


13D. dL. 
(LOST SWeW. 


any 


Aes ~j- The : 
faxes which under Municipal Coms- 
missloners’ Act, B.S, M., 1913, he may 
require municipa) councils to ; 
collect ore dircet taxes on property & | 
intra “fires. J-- BRANDON Crry v. MuNt- 

CIPAL Comk., [1931 
2W.W.R. 66; affd 


29 





———— ---——.}— Forest. Acb, 1924, s. 58, 
of British Columbia iniposed a tax upon all 
timber cut within the Province, except that 
upon which a royalty was payable, but pro- 
vided that in the case of timber used or 
manufactured in the Province there should 
be a rebate of nearly the whole tax. The 
Act prohibited under penalty the export. 
of any timber without a certificate that tho 
tax due in respect of it bad been paid :-— 
Held: (1) the tax was invalid because it was 
an export tax, & so fell within the category 
of duties of customs & excise. which the 
Dominion legislature had exclusive power to 
inpose by British North America Act, 1867 
(c. 3), s. 122; (2) also because it was indirect 
taxation, & therefore not within the lepis- 
Jative power of the Province under sect. 92, 
head 2, of that Act; (3) a tax levied on a 
commercial commodity upon the occasion of 
its exportation in = pursuance of trading 
transactions cannot be described as a tax 
whose incidence, by its nature, is such that 
it is finally borne by the first payer &. is not 
susceptible of being passed on.—-A.-G. FoR 
BRITISH COLUMBIA 1 MCDONALD MunRpPrY 
LUMBER Co., Lrp., [A930] A. CO. 8575 99 
L. J.P. CG. 1918; 148 1. 13 46 0. LR. 
266, P.C., 

Add. Annotations :-- Consd. Halifax Corpn. v. 
Fairbanks’ Estate (1827), 44 T. L. BR. 6; 
R. v. Caledonian Collierices, [1928] A. C. 358 ; 
Brie Beach Co. v, A.-G. for Ontario (1929), 
46 TT. Tn WR. 38. Befd. Caron v. R., [1924] 
A. C. 999; A.-G. for Manitoba v. A.-G. for 
Canada, [1925] A. (. 561; A.-G. for British 
Columbia v. Canadian Pacific Ry., [1927] 
A. C. 954; A.-G. for Manitoba v. A.-G. for 
Canada, [1¥29] A. c. 260. 

Add. Annotations :---Refd. A.-G. for Manitoba 
v. Ao-G. for Canada, [1995] A. C. 5613 A.-G. 
for British Columbia v. Canadian Pacific Ry., 
[1927] A. CG. 034. 

Add. Annotations :--Consd. A.-CG. for Manitoba 
v. A.-G. for Canada. (1925) A. C. 661. Refd. 
Halifax Corpp. v. Fairbanks’ Hstute (1927), 


product | 1385 ix, - = er ee > Lowen 
(3) Of sect. | MAINCAND Datky  PRopccts SALES 
ADJUSTMENT COMMITTER 1. ORYSTAT. 


Daimky, Lrv., [1931] 3 W. W. It. 384.--- 
CAN. 





e (p. 435) f. 
Map | VLUMMER Wagon Cot, 
or | (1885), 3 Man. L. R. 68,--CAN. 


SOT) 841 fi, ~—— -——- —---.]}--Tho tax 

under Succession Duty Act (3. C.), us 
_ applied to “movables ’ outside the 
provinces belonging to a person whee 
died domiciled within the province, is 
| @ direct tan & tntra vires.--—He IN- 
ri Werariry Katare, (10241 1 0. bo. KR. 
& § 4080; 1 WW. W. 001; 33 2B. GR. 
318,—-CAN. 


141 iv. ne eee, | — SCCM LON 
Duty Act, KR. 8. O., 1914 (ce. £4):-~ 
Held: intra vires.—-A,-G. FOR ONTAKIO 


22 


——— ee, J 


WIIBON 


h. 


luvy 





KR. 397; 


Cases 141—150, ENGLISH AND EMPIRE Digzst SUPPLEMENT. 





44T.L. R.5; Brie Beach Oo., Ltd. v, A.-G. statute did not impose indirect taxation & was 
for Ontario (1829), 46 T. L. R. 38. id eke vires iss Re At ae ie ture.— 
tations -—Co J : RIE BEACH Oo., v FOR ONTARIO, 
oe ee ee a [1980] A. C. 161; 99 L. J. P. ©. 38; 142 
toba v. A.-G. for Canada, [1925] A. O. 561; 1. PC. 
Erie Beach Co., Ltd. v. A.-G. for Ontario L. T. 156; 46 T. L. R. 38, 

1929), 46 T. L. R. 33. Refd. Brassard v. | 144. Add. Annotation :—Refd. Halifax Corpn. v. 
mith, [1926] A. C. 431. Fairbanks’ Estate (1927), 44 T. L. R. 6. 
1428. ——- ——— .]—Certain shares in applt- | 145, Add. Annotations :—Retd. A.-G. for Ontario 

co., which was registered in Ontario, were v. Reciprocal Insurers, [1924] A. ©. 828; 
registered in the name of a person domiciled Caron v. R., [1924] A. C. 999; Toronto 
in the State of New York. By Ontario Klectric Comrs. v. Snider, [1925] A. C. 396; 
Succession Duty Act, s. 10 (2), eal aed are A.-G. for Manitoba v. A.-G. for Canada, [1929] 
in Ontario belonging to any deceased person A. ©. 260; Proprietary Articles Trade 
at the time of his death . . . whether such Assocn. v. A.-G. for Canada, {1931} A. O. 

deceased person was at the time of his death 810. 

aaa od pp ae Gis ane suet be 145a,. —— Construction of legislation—Limitation 
Ato : Ln to provincial jurisdiction.}]-—-A.-G, FOR 

paid, or security given therefor, & any corpora- 0 P R Txa0 Ne d08 

tion or person allowing such property to be : se v. LECIPROOAL INSURERS, NO, 15a, 


so transferred ... contrary to this sub- 
section shall be liable for such duty ”’ :— | 148. Add. Annotation :—Refd. A.-G. for Manitoba 
Held: Ses the ap of the eet rie eee v. A.-G. for Canada, [1929] A. CO. 260. 

co.’s share register was require aw to be ice, 

kept in Ontario & as the shares could therefore | 14 ae Arcane areata Chung Chuck »v. 
ber effectively dealt with only in Ontario, the of JA. 0. . . 
ahares were ‘situate in Ontario & subject to | 150. Add. Annotations :—Consd. Chung Chuck v. 
succession duty there, & that as there was no R., Trae A. O. 244, Refd. Nadan v. R. 
provision for reimbursement of the co. the [1926] A. C. 482. 


Larrea nares AOtD i OIA hte ete EI BB EE RR np re cena tn CA TENET Aen SAARC UNG GCN, NIT SCA re tN, lhe ERE Serpent afrehreetae tes . ty Heese ape t-areeyns- arya A-ha PIP OE 


ita he Ny 3 ta L. R. 928; 59 | ASSURANCE Oo. (1885), 18 N. 8. BR. | the field of Dominion Porslat 
(6 R. & G.) 387 ‘~-CAN, Rh. v. RoppIoK, esl 3D. L. R. 208 ; 


ee 








age ee as ucceasion qa (p. 437) iil. Sececlewee Pll Ordi- 49 Gan. Crim. Cas, 323; 62 0. L. RB. 
Duty ‘ct, 1015, 8, 10 (8) el ld: natios inoo corpora tf Calgary | 248.—OAN. 
int HGAL (MaR- | (No. 33 of } oa) 8 a 1 (aly, was a t (p. 438) 1. —— ———. }— 
OHIO: wy (1028 ’ BL ‘x B. R. 809; vircs.- ENGLISH PO a HILL (1899), 4 | KEEFE v. MOLENNAN (1876), 2 R. & O. 
(1924) 2 R.1 eae a ie = | a 2 Cart. 400.— CAN. 
eee ee REG, ONE 2g a (p. 4: — > seot. 38 “ 
han oti imposed under mH 85 (1) of Insurance Act, R. 8. O., 1927 TL liad each Baal 


Act—- -Confiscatory provisions’? read 
Conte provisionse— Pro- 





Duty Act, R. ie C., 1924, was direct, {Os ila 222), is ultra vires of the Ontario 





taxation, & intra vircs.—UNTERMYER alature.—YORKE v. CONTINENTAL | hibition Act.” 
ESTATE v. AG FoR BuiTIsH Co- Grouaury Co. OF CAN., [1929] 3 o (p. 488) i. —— of 1886 
Lumpia, (1929) L.. Re 815; | 2 ca 11980} 8. C C1180. 1 Deke te |e 3), &, 05}—-Held; the right. to 
oe ; A isa 8) 3 ne 600 -0A [ J a impose forfeiture under the above 
08 ; 39 B ‘ sect. of an offender’s goods as punish- 


ment was within the oven of the 
province ie legislature. — RDNER 
CAN.” 5 N.S. RR. (13 R. & a ) 48.— 


d (p. 438) f. Alberta Liquor 
Cont Act, her (c. 14).}-Held: 
sect. 113 (3) of we above Act was 
FORHAN eon ) 


ultra_vires.—R._ 9. 
168; 37 Can. Crim. Cas, 89. CAN. | 11937) 1 W. W. R. 689 ; 48 Can. Crim 


| 

ae ower & authority to raise revenue = 
! 

; 

| 

| 

| 


for Dominion purposes was special) 
given to the Parlfament of Canada, 
any legislation passed by the Old 
Provines of Oa a, denying tho right 
to tax or focpay auch ta any subject in 
Ontario to hea could not 
be valid otter iB. N, ee 
Act, 1867 gh pe coped - twee 
or OCusroms & HExorsk, (1927) Tixch. 
GC. R. 68, —QOAN. 

1 (P. 436) i. ————, ]}-— Hawkers & 
Podlers Act, R. 8. S., 1920 (c. 147), 
applies to a ‘hawker & podler acting as 








146 xii. -}—Govt. Liquor : 
Act, 1921 (ce. 30), which vests in a 





Board of Control the exclusive sale of 
intoxicating liquor within the province, 
is intra vircs.—-It. v. FERGUSON (B.C.), 
{1922) 2 W. W. R. 478; 69 D. L. RB. 








Restrictions on 
export. J—T he " requirements in Sas- 
katchewan _omperanoe Act, that all 
warehouses in which liquar is kept for 
export be located in cities hav a 
po opulation of 10,000, is intra vires.— 

A 


tion Be Govt. Liquor Act, 1921 (c. P30), 
8. 55, of a tax upon any liquor not ro 

ed from a vendor at a govt 
liquor store, is intra vires the provinelal 
legislature.—Lit1Ly vv. A.-G. 
BrRerisH  CoLompra (3B. rae {1922} °3 
WwW. W. R. 





such as the agent of a Dominion co. NADA DRuUGS, Lrp. »v. A.-G. FOR 
even though ite letters patent givo if Can. Crim. hh 189: aft D. aie 7 3 SABKATCHEWAN (SASK.),  [ 1922) 2 
the power to soll & make known its gan: 30 B.C. RR. ast. 8 . W. W. R. 1089; 67 D. L. 3; 
products through “ saloamon & agents C. R. 343.—CAN, Can. Crim. Cae.’ 68 15 Sask. L. R. 
146 xiv. —-—— ——-.]}—Saskatchewun 606; Cae eis 66 D. L. R. 818: 37 


going from house to house & Senay ing 





Sr hag lei Agee dicenee 19 a eeaar Herries ee R.8.S., AS (c. oy » | Can. . 387.—CAN. 
e Act not being an Indirect tax » requiring eve rewer, dis- 
not be being made so hy the fact that an tiller, & quor expor to make k (Pe 438) se Creation of orn nae 


katchewan Tempera 


offences. }—Sap 
certain roturns to the Commission is Act, R. 8. S.,°1990 (co. 194), #. 68 


panera pays it reas ni agonts.-— H. 


SIN GEB [1926] 2 | inéra vires the provincial legislature, @) 
ie ea 1928) 2 W, Tw we R985 2 | even in res a liquor export. co. as amended: ie wlira vires the Provincial 
48 Can, Crim. Cas 0 Sak. Kt, L. | moorporeted by the Dominion Par | set up certain acts as & criminal offence, 


n (p. 486) i. —-—- Of Dominion notes 


namely, the obstruption of 


liament.—R. ¢ REGINA FINE th 
r 
“‘ officer ’’ mentioned in sect. 2 Nag - 


ormang iia! bank reserve— V alia. }— * 7, . | the execution of his duties under t 
INDSO soe BaNK OF oa aaa ee ra oar ary a Cas. 348 ; Act.—R. (WILBUR) hé ae (Sask) 
WINDAaUR (1a8 3) 8 R. & G. 420; 3 Pires {19231 3 W. W. R. 65.—OAN. 
art. 377.— ———_—— Suspension of | y (py. 498) 41. —— 
Canada Tem noe Act, aaa ae : 
Fe Ub Tas, 180 Held e. Guay, (1088) 3 D. I Pe wiles chert peo rag pias oe 
infra vires. ——Ra insyRANCH CONTRA nO1.— CAN. | 2 cart. 4 LACAN 
[1926)} 2 _ L. R. 304; 58 O. Sk ais 
vee: (Ontario), 17 Geo. 5, 0. 70, in (sony #5 N. BR aa —GAN. 


. 437) il, ——.}—Held: the right 
a? 8D. the imposition of loense 
feor on ingurance 006. was inira vires.— 
Hatiarax Orry OCorpn. v. WESTERN 


connection 
with sect. PR HOU ag otap maa Pr k (p. 438) Iv. ———- Amendment o 
ha Nar Hoody uted to cages over which | Temperance Act 1884 te 13)—Paliatty. 


Legisiature juris- 
diction, & not as an attempt to invade | (1877), 2 Cart. 385. CAN. 
2n 


33..—~ = 106 i —— Ler 
——. Hzemplion from.)—Held : | LAURENT (i891), 17 Q. L. Be 220, 
| 


146 xvi. —— Held: | 
sect. 141 of Liquéy cx Control re jas Pp. a8) ili. S. R. v. RONAN 


153. 


Add. Annotation:—Refd. The 


(1927) P.811. Hagernes, 


1548. ——— No power to confirm transfer of federal 


158. 


159. 


161. 


railway.]—BOURGOIN v. COMPAGNIE DU 
apy oneal DE Seen, MontTréaL, Orrawa, 

CCIDENTAL , 5 App. Cas. 881; 49 
L. J. P. C. 68; 42 L. T. 414? p, O. 


Add. Annotations :—Consd. Canadian Pacific 
Ry. Co. v. Toronto Transportation Com- 
m se i nee Commis- 
sion v. Canadian Nation Lailw 1930), 
144 L. T. 37. re : 


Add. Annotation :—Refd. A.-G. for Ontario 
v. Reciprocal Insurers, [1924] A. O. 328. 


Add. Citations :—[{1924] A. ©. 208; 93 
L. J. P. 0. 33; 180 L. T. 297. 


162a. —-—- Legislation inctdentally affecting. ]— 


164. 


A.-G. FOB ONTARIO v. RECIPROCAL INSURERS, 
No. 108a, ante. 


Add. Annotations :—Distd. Lord’s Day Alliance 
of Oanada v. A.-G. for Manitoba, [1925] 
A. C. 884. Refd. Proprietary Articles Trade 
aoe v. A.-G. for Canada, [1931] A. C. 


1648. ——.}—Loril’s Day Act (R. S. Can., 1906, 
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c. 158) made it a punishable offence to run 
or conduct Sunday excursions “ except as 
provided by any provincial Act or law now 
or hereafter in force.” An Act passed by 
the legislature of Manitoba in 1923 to amend 
Lord’s Day Act of that province, enacted 
that it should be lawful to run or conduct 
Sunday excursions to resorts within the 
province. Sunday excursions were not un- 
lawful by the laws of England existing in 
1870, which were part of the law of Manitoba 
by 51 Vict. c. 88 (Dom.):—Aeld;: the 
Manitoba statute of 1923 being merely 
poe & not dealing with a matter 
rought within the criminal law, was com- 
etent to the provincial legislature under 
British North America Act, 1867 (c. 3), 
s. 02, heads 13, 16; &, that being so, the 
Act was a provincial Act ‘ now or hereafter 
in force’? within Lord’s Day Act of Canada ; 
it was unnecessary to consider whether the 
Act of 1928 could be justitied as Dominion 
legislation by delegation or reference. 
Lorp’s Day ALLIANUB OF CANADA v. A.-G. 
FOR MANIToBA, [1925] A. ©. 384; 04 
L J.P. C. 843 132 L. T. 678; 41 T. L. R. 
225,P.C0. © 


See ee me bale panacea On Ede er A ARAN en ore eR 


1511. Barristers — IT rovision autho- 
rising remuneration by share of pro- 
ceeds of action.j|-—It is ultra vires a 
provincial legislature to altcr the law 
relating to champerty, authorising 
barristers & solra. within the province 
to contract witb clients for payment for 
professional services by way of a share 
of the proceeds of uctionx in eu of the 
usual costa.— TAYLOR v. MACKINTOSH, 
[1924] 3 D. L. R. 926; 3 W. W. R. 
97 Py 34 B, C. Rt. 56.—CAN, 


181 fi. S. P. Re ConetrirorionaL 
QUESTIONS DETERMINATION Act, Re 
LEGaL PRorressions Acr (B. C.), 
11927) 4 D. L. R. 1953 (1927) 2 
W. W. R. 808; 48 Can. Crim. Cas. 
278.—CAN. 


o (p. 439) i. ——- -}—It is 
not competent. to the legislature of the 
Province of Alberta to enact legialatjon 
authorising the construction onera- 
tlon of railways in such a manner as to 
interfere with the physical structure 
or with the operation of railways 
snbject to the juriadiction of the Par- 
HNament of anada.—Re ALBERTA 
RalILway LxeGISLATION (1913), %4 
W. iL. R. 630; 4 W. W. R. 608; 48 

.c. R99: 12 D. LR. 160; 15 Can. 
Ry. Cas. 213.—CAN, 

o (p. 439) fi. —-—- Nova Scotia Rail- 
way Arrangement Act—Volid.|}—Re 
Winpsor & ANNAPOLIS Ry. Co. (1883), 
4h. & G. 812: 3 Cart. 387.—CAN. 


160 fi. -}—-Coal Mines 
Regulation Act, s. 4, as amended by 
Coal Mines Regulation Amendment 
Act, 1890, s. 1, provides that ‘“‘ no 
Chinaman sball be employed in, or 
allawed to be for the purpose of employ- 
ment in, any mine to which this Act 
applies, below ground,” is within the 
constitutional power of the provincial 
Legielature as being a regulaton of 
Coal Mines, & Is not ura vires as an 
interference with the subject of aliens. 
— Re COAL MINKS REGULATION AMEND- 
ment. AcT, 1890 (1894). 5 B. C. R. 306 ; 
1M. M. Cas. 116.—CAN. 


(p. 440) i. —— Chinese Regulation 
» 1884, a. 14——-Ulra vires.J-—R. v. 
Gotp Comrm. or Vicrornia Disrricr 
(1886), 1 B. C. R. pt. 2. 260.—CAN. 
164 v. -}--Held: Lord's Day 
Ordinance, s. 3, was intra vires.— FALLI8 
v. DALTHASER (19t) 21 W.L. R. 171; 
2WwW.W. R. 132; 4 D. L. R. 705; € 
Alta. L. R. 361.—CAN. 
168 wi. —— -——.]-—— KERLEY v1. 
Lonpon & Lake Erie Ry. & TRans- 








Sennen 








PORTATION Co. (1913), 28 O. L. R. 
608; 40. W. N. 1284.—-CAN. 

165 vil. ——- Restrictions on sale of 
shares. |—Sale of Shures Act, R. &. 8. 
(1920), 8. 4, in so far as It purports to 
apply to the sale of ita own shares 
by a Dominion oo., is ultra vires the 
provincial legislature.—LUKEY & A.-G. 
FOR SASKATCAEWAN v. ROTHENIAN 
Farmers ELEVATOR Co., Ltp., (1924) 
1 W. W. R. 677.—CAN. 

888 VL ———-, J—Sale of Securt- 
tiem Suv, 1922 (N. B.), 8. 4, 80 far as 
it purporcs to apply to sules of shares 
of Doniinivn «s., ta ultra viree the 
provinclal legislature.— R. v. HENDER- 
80N, Kx “ Qcem» (1924), 51 N. B. RR. 


346.—CA 

165 ix. ——- ———.}—Salo of Shares 
Act, 1924 (c. 175) (Man.), & po taney or 
& Public Utility Board Act, 19286 
(c. 33) (Man.), so far aa thoy purport 
to apply to the sale of its own shares 
by a Dominion co. :—Held: ultra 
mree.—lte SaLE or SwHargs Acr & 
MuxtoiraL & Pusuic Unury BoARp 
Act, [1927) 2 W. W. BR. 480; 36 Man. 
L. R. 583.-—CAN. 


165 x. --..- Leglelation yiving power 
lo demand information,)—~ Since a pro- 
vincial Legislature is Hmited In its 
right to require Dominion cos. to 
furnish Information, & it cannot dele- 
gate av unfettered discretion which It 
docs not itself possess, a provincial 
atatute which purporta to authorise 
the Attorney-General or other person 
to demand information, without qualifi- 
cation, is wlru virea with respect to 
Donuinion cos.—MAYLAND & Mercury 
Os. Lrp. vt. LYMBURN & WLEY, 
11931] 1 W. W. R735; 2DL. R 
698.-—CAN, 


165 xi. --—— Provincial legislation as 
to foreign compantes.}—(1) Since the 
provincial pemeeture:s jurisdiction 
with respect to Dominion con. Is limited, 
it cannot delegate to an officia) an un- 
fcttered discretion which it does not 
itself possess. Therefore the powcr 
given the registrar by sect. 145 of 
Companies Act, 1929 (Alta.), which 
requircs certain information to be given 
by a foreign co. when applying for 
registration, cannot apply to a 
Dominion ca. 

(2) The latter part of sub-sect. (1) 
of ct. 1445 of aakd Companies Act & 
sub-sect. (2) of seat. 145, dealing with 
yeh dai bor are invalid with respect 

Dominion cos. 


31 





(3) A provision that foreign cog. 
shall pay such fees for registration as 
may be preseribod by order in councll 
is invalid with respect to Dominion 
cos., siieo the fees being subject to 
order in counedl, may be altered at any 
thine & may be ineroased so as to make 
ft proctically Jmpossible for foreign 
cos. to come into the prevines at all 
& in that way prevent a Dominion co. 
from carrying on its business in the 
province. 

(4) Requirements of a provincial 
Act for the Need dee ts of fees by foreign 
cos. & the furnishing of statoments & 
returns are valid with respect. to 
Dominion cos. if reasonable & un{form 
& if not such as to prevent such cos. 
from carrytng on business In tho 
province. 

1”) Sect. 141 of Companics Act. 1029 
fy ta.), requiring the pahiting, affixing 
% Jegible printing of a ca.’ name, van 
be interpreted as Jutended, although 
not so oxpressed, to apply only to 
transactions within the provinces & to 
that extent it is valld with respect. to 


* Dominion cos.--—Jte ROyYALIte Oi Co., 


484; 2 
}—~TITeld ; 


Lrp., (f93t] 1 W. W. kt. 
D.w. W. 408. CAN. 

f (p. 442) dma een 
the Dominion Purlament had power 
under B. N. A. Act, 1871, to. enact 
Alberta Act, 8. 17 with its proce ive 
provisions reatricting full legidlative 
power as to cducation, sotwithsltanding 
hat those provisions are a modification 
of BLN. A. Ast, 12607, 8. 93, & School 
Attendance Act does not violate any of 
the protective provinnons preserved by 
Alberta Act, 8, 17.--J]t. (Brooks) v. 
UuLmrr, (1923) 1D. L. R. 304; 38 
Can. Crim. Cas. 207; 19 Alta, L. K. 12: 
{1923} 1 W. W. Kh. 1.—CAN. 

0 (p. 442) 1. —--- — —~ Jurtadiction 
of Drvision Courts extended to causes 
within County Courl juriadiction—~ Intra 
wires. |--FRENCH 0. MCOKENDRIOK, 
{1931} 1 1D. L. Tt. 696.—-CAN, 

o (p. 442) ff. iene? eae OF aa 
A (1030), 54 Can. C. C. 99.-- 


Hoenn, 


Q {P. 442) i. ———,J—A local 
legislature can fix the pumber of ere 
jurors who shal) compose the panel, but 
pot the number of grand Jurors necessary 
to find a good DI of Lidictmont.-— RK. v, 
Cox (189 ), 31 N., S. R. 811.—CAN. 

a (p. 442) 1. —— Kemuneruiion of 
judges.}— Having regard to B. N. A. 
Act, 1867, se. 92 (14), 96-101, the 
matters dealt with in Judges 





Cases 168—176a. 


168. Add. Annotations :—Apld. A.-G. for Manitoba 
v. A.-G. for Canada, [1929] A. C. 260. Refd. 
A.-G. for Ontario v. Reciprocal Insurers, 
[1924] A. C. 828; Canon v. R., [1924] A. C. 


999. ! 


170a. —— Legislation incidentally affecting.}— 
A.-G. FOR ONTARIO v. RECIPROCAL INSURERS, 


No. 108a, ante. 


176a. 





which provided that 
Jewish religion shoul 


Rr. 8. ©. 1906, 6. 34 are within tho 
exclusive authority of the provincial 
logislatures In so far as the judges of 
tho provinein) cts. are concerned.— 
Re Jupous Acr, (1923) 2 D. L. K. 604; 
52 O. L. R. 105.-—-CAN. 


a (p. 442) di. Appointincnt of 
conuntssioner with judicial powers.)—- 
McLean Go.p MINES, LTD, v. A.-G., 
{1923) 1 D. L. RR. 10: 54°00. L. KR. 
573.--CAN. 

a {p. 442) ili. ~-—— Alicration of con- 
stitution of court.jJ—An ameodment 
altering the quorum of the Ct. of 
Appoal, making It unnecessary for the 
judge ordinary to sit as a member of 
the et. -—-dleld : intra _vires.— KING v. 
Kine (1904), 37 N.S. RR. 204.—OCAN, 


a (p. 442) iv. —-—— Power to restrict 
bringing of uction.)-—A local legislature 
can cnact that no civil action for 
damages shall be brought agaipst any 
particular person or persons, inelud!ng 
mombers of the Jlegislature.—THOD 1s 
v. HALIBURTON (1893), 26 N.S. RR. 55. — 





a (p. 442) v. —-——- Paymen io debt by 
instalmenta.|---An Act autborising the 
waking of a judge's order for such o 
payment :—--Held : intra vires.——GOULD 
v. RYAN (1804), 26 N.S. R. 461.—CAN. 


a (p. 442) vi. -----—- Imprisonment of 
fraudulent judgment deblora -- Valid. |-~- 
ic p. Eis (1878), 1 DP. & B. 598 ; 
2 Cart. 427.--CAN. 

t (p. 443) df. ----- ------.)--38 Vict. 
6. 88 :-—THeld snot awlira vires as belag 
an interference with trade & commerce. 
-~ fir pn. FAIRBAIRN (1878), 18 N. B. i. 
(2 Pb. & VB.) 4.-—-CAN. 

t (p. 443) if. 
GILBERT (1881), 5 8. C. R. 


—~---.]}--JONAS v. 
50.-—CAN., 





t (p. 443) fil. S. . Jonas v. Mar-° 


SHALL (1880), 20 N. B. R. 61.—OAN. 


a (p. 443) i. —-~ -—-—.J]—FORTIER 0. 
LAMB (1895), 25 S. C. KR. 422.—CAN, 
a (p. 443) ih —-— -—--- Company 


incorporated abroad.j)—HALiIraAx Crry 
vw. JONES (1896), 28 N.S. RR. 452.—CAN. 


a (p. 143) til, ---- ——~ Licensing of 
muaic teachera.\—-K.t. BURNETT, [1930] 
3 W.W. RR. 347; 54 Can. C. OC. 405.— 
CAN. 

a (p. 443) iv. ——— —-—-.]—-SEGAL v. 
MONTREAL City, [19381] S. C. BR. 460.— 

a(p. 443) v. ——- ——~.]-—- BRID 
TOWN ©. PATTERSON, [1930] 3 D. L. 
830.—-CAN. 

m (p. 443) 1. —— »] malo 
Employment Act, R. S. S, 1920, o 185, 
is supportable only as a police regula- 
tion pot under the Legislature's 
rower of making laws with respect to 
icences,-~ Y RR CLUN v. CITY OF REGINA, 
(1925) 4 Dp. L. R. 1015; (1925) 3 
W. W. RR. 714.—CAN. 


nip. 443) 1 Pancouvcr Ieland 
Selllera Righta Act, 1904—Jatra vires.]} 
—MCQRHGOR v. Esguiwant & Nava- 
Imo Ry. Co., [1907] A. ©. 462.~--CAN, 


o (p. 443) 
Canadian Pacreic Ry. Co. «. Orrawa 
Firs [Nasvranok Oo. (1907), 89S. C. R. 
405.—OAN, 


GE: 
R. 








t—— — —. 


Protection of denominational schools— 
Meaning of Protestant.J—The Quebec Legis- 
lature in 1903 passed an Act, 3 Edw. 7, c. 16, 
oe professing the 

, for school purposes, 


eee eee ee a cet eee ee, we ee wees 


ENGLISH AND Empire Dicest SUPPLEMENT. 


be treated as Protestants & have the same 
rights & privileges ; that their children should 
have the same right of education as Pro- 
testant children ; 
by them should go to the support of the 
Protestant schools. 
Canada consolidated in 1861 by 24 Vict., 
c. 15, there were outside the cities of Quebec 


& that school taxes paid 
Under statutes of Lower 


& Montreal (the rural area) common schools 





o (p. 443) fl. Works wholly 
within provinece.)—R. v. Mour (1881), 
7Q. L. R. 183; 2 Cart. 257.—OAN. 

co (p. 443) i. —-——- Penalites fer 
fraudulent conveyances.}—Stat. 13 Eliz. 
c. 5,8.3, {is not inforce {n Alberta. 13& 
14 Geo. v, c. 5(Alta.), 8. 46, declaring this 
stat. to have beon in force, could not 
have the effect of introducing s. 3. 
The Federal Parliament having mado 
the coinmwission of frauduleut acts a 
crime, the subject-matter is criminal 
law & beyond the competence of the 
provincial legislature. — CONNORS »v, 
Eau, (1924)2 D. LL. R. 59; 1 W.W. RR, 
1050 20 Alta L. R. 205.—OAN. 


oc (p. 443) ii. —-— Collection of freight 
& wharfage dé warehouse churyes-— 
Ultra vires.|—KASTERN DEVELOPMENT 
Co. v McKay (3888), 20 N.S. R. (8 
R. & G.) 325.--CAN. 

dd (p. 443) 1. --— -——..J—A pro- 
viacial Legislature has power to pro- 
hibit the carrying on of a.particular 
business within the province as well as 
the power to prohibit cortain persons 
fromearrying {ton within the province ; 
& it may authorise a municipal council 
to be bye-laws iniposing such pro- 
hibitions within the munictpality.---- 
Mroas t. A.-G. FOR SABKATCITEWAN, 
[1928] 3 W. W. Rt. 523.—CAN, 

dd (p. 443) if. -—— -—~—-.]--- Produce 
Marketing Act, 1926-27, c. 54, amcended 
1928, c. 39, is intra vires with respect 
to Rales made within the province 
whether dolivery thereunder is made 
thereln or by = stupping the goods 
beyond the province to purchasers 
residing outside it; even, semble, 
though the contract of sale was made 
outside the province.—R. v. CHUNYU 
Cuvuck, HK. vw. Wonxna Kir, Rh. v. 
SALES SERVICKS, LTp., RK. v. Assoct- 
ATED GROWERS OF BRITISH COLUMBIA, 
LTp., ee 1p. L. R. 756; 1 
W. W. RR. $94.5 51 Can. Crim. Cas, 260 ; 
40 B.C. BR. 512.—CAN. 


d (p. 444) i. —— —-—.]— MURNBE v, 
Morrison (1882), 1 B. CG. R. pt. 2, 
120,.—-OAN. 


p (p. 444) & Power lo limit juris- 
diction of courts.}— No oxercise by a 
provincial legislature of the legislative, 
power given it add the B. N. A. Act can 
© questioned or interfered with by the 
cts., no matter how arbitrary or unjust 
it may be. Therefore, where a pro- 
vinctal statute empowers a municipal 
council to grant, refuse, & revoke 
trade Licences, in its discretion, a pre- 
vision therein that the council’s actions 
with respect thereto ‘*‘ shall not be 
open to queation or review by any ct.” 
js not ultra vires.—Micas v. CITY OF 
Moose .Jaw & A.-G. FOR SASKAT- 
CHEWAN, (1920] 3 D. L. R. 893; 1 
W. W. FR. 725; 23 8S. L. R. 4223 
revg.. sub nom, Micas tv. A.-G. FOR 
SASKATCHEWAN, [1928] 3 W. W. R. 


523; 23 8S. L. R. 412.—-CAN. 

aa (p. $44) §. Power to authorise 
erection of booma.}—McMILLAN  t. 
SoutTnwest Boom Co. (1878), 17 


ss (p. 444) i. Jurisdiction— 
Power to ne.}--The power given to 
provincial Govts. to lt late ing 
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& dissentient schools, & within those cities 
Roman Catholic separate schools & Protestant 
separate schools. 
Act, 1867, by s. 93, conferred on Provincial 
Legislatures exclusive power to make laws 


British North America 


the conatitution, maintenance, & 
organisation of provincial cts. includes 
the power to define the jurisdiction of 
such cts. territorially as well as in othor 
respects, & alan to define the juris- 
diction of the judges who constitute 
such acts.—Re CouNTY COURTS® OF 
Bririsy Columbia (1892), 21 8. O. RB. 
446; 5 Cart. 490.—-CAN. 

l(p. 445) i. -—— No power to 
aller or amerd.)-—Held: Revised 
Statutes (3rd serics), c. 159, being part 
of tho criminal law of Canada, the 
legislature of Nova Scotia had no 
power to alter or amend any of Sts 
Lad ash rsiay t. HALIFAX ELECTRIC 

Sea, Co. (1898), 30 N. S. R. 499. 


m (p. 445) i, What are—Not 
Act to prevent fraud aguinst checse 
factories.)}—-R. v. Wasson (1890), 17 
A. KR. 221; 4 Cart. 578.—CAN. 

m (p. 445) ii. Nol Act 
respeciing appcrals on prosecutions to 
pafone penalties & punish offenccs 
unler provincial Acts.)--R. v. WASON 
ee: 17 A. KR. 2215 4 Cart. 578.--- 


m (p. 445) fii. ——- Dental 
lssociation Act, R. S.M.,1913, 8. 33.J— 
Held: not ultra vires as relating to 
criminal law within sect. 91 of BLN. A. 
Act.— RH. v. SieKkis, (1930) 2 W. W. Rh. 
93.—CAN. 

m (p. 445) iv, -—-— Creation of offence 
by local legislalure— Already an offence 
by Criminal Code-—Ulira vires.}— lh. v. 
GALLANT (P. 1. 1.), (192917 1 D. L. RR. 
671; 51 Cun. Crim. Cas. 209.—CAN. 


m (p. 445) v. ——- Scction making all 
fraudulent acts punishable.|\—-A  seot. 
of a provincial statute which, after 
epecifically declaring a breach of any 
of the provisions of the statute an 
offence, also declares all other fraudu- 
lent. acts, not comprised in the statute 
itself or in the Criminal Code, offences 
& punishable, not. because that declara- 
tion is necessary {fo make any pro- 
vincia] law effective, but merely 
because such acts are wrong, is attenint- 
ing to usurp the Dominion Parliament's 
jurisdiction over eriminal law &, there- 
fure, is in that respect wllra vires.— 
MAYLAND & Mercury O11Ls, LTbv. rv. 
LYMBURN & Frawsey, [1931] 1 
W. W. R. 735; 2 D. L. R. 698.—CAN. 

& (Dp. 440) i. —— Lowers of medical 
council.) — Medical Profession Act, 
R. SS. S., 1920 (¢. 135), 2 40, fa not 
ulira vires on the ground that it 
infringes on the powers of the Governor: 
General under B. N. A. Act, 1867, 
8. 96.—HUNT v. CoLLeaK or Pry- 
ae Are aia uF SASK ATCHE- 
WAN, (192: »¥. L. R. 8343: £1925 
3 W. W. BR. 758.—CAN, 

@ (p. 445) |, -J—A provincial 
enactment altering the law relating to 
champurty, by autborieing solrs. within 
the province to contract witb clients 
for payment for professional services 
by way of a share of the procecds of 
actions in liou of the usual costa, {fs 
an fuvasion of the legislative domain 
of the Dominion Parliament relative 
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to criminal law.—TayLor v. MACKLIN: 
TOSH, (1924) 3 D. L 926; 3 


» RK. 
W. W. R. 97; 34 B. O. R. 56.—CAN. 


ee 


in relation to education, but, by proviso 1, 
preserved “ any right or privilege with respect, 
to denominational schools which any class 
of persons had by law,” & by proviso 2 
enacted that. privileges conferred by law on 
separate Roman Catholic schools in Upper 
Canada should be extended to dissentient, 
schools of Roman Catholics & Protestants in 
Quebec :—Held: (1) the word “ Protestant” 
in the statutes consolidated in 1861 could not. 
be construed as ‘“ non-Catholic,” & so as 
including Jews; & the Protestant com- 
munity, though divided for certain purposes 
into denominations, was itself a denomination 
& capable of being regarded as “a class of 
persons” within British North Amcrica Act, 


1867 (c. 3), s. 93 (1); (2) having regard to | 
the provisions of the Act of 1861 as to man- | 


agement & control, the dissentient. schools in 
the rural] area, & the separate schools in the 
two cities, had rights & privileges within 
sect. 93, proviso 1, but that the common 
schools in the rural area had not, as although 
each school might in fact be controlled by 
persons of the faith of the majority, that was 
not a right or privilege which “a class of 
persons had | y law”; (3) the Act of 1861 
impliedly reserved the right of attendance 
at. dissenticnt schools in the rural area to 
children of the religion of the dissentients 3 
in any case sect. 93, proviso 2, of the Act 
of 1887 had that effect; (4) the provisions 
as to the management & control of separate 
schools in the two cities gave them a denomina- 
tional stamp which could not be effaced by 
the attendance of a certain number of children 
of a divergent faith; (5) 3 Edw. 7, ¢. 16 
(Quebec), although otherwise inir: vires, was 
ultra vires so far as it would enable nersoas 
professing the Jewish religion to be apyy inted 
to the Protestant Board of School Comrs. in 
the cities of Quebec or Montreal or on any 
Protestant Board of Mxaminers, or take part 
with Protestants jin the establishment of a 
dissenticnt school outside those cities, & 
except so far as it would confer the right of 
attendance at dissentient schools outside 
those cities upon persous of religious faith 
different. from that of the dissentient 
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minority ; (6) it would be possible to frame 
legislation for establishing separate schools 
for non-Christians without infringing tlic 
rights of the two Christian communities, & 
that legislation so limited would be valid.— 
Hirscy v. MONTREAL PROTESTANT ScHOOL 
Comrs., (1928) A. 6. 200; 07 L. J. P.C. 403 138 
L. T. 650; 44 ‘T. L. R. 287; 72 Sol, Jo. 187, P. C. 


Annolalion :——Generally, Refd. Roman Catholic Separato 
School Trustees vr, R., [1928] A. O. 363. 


177a. 


Separate schools—Roman Catholic 
separate schools—Courses of study & grades 
of education in—Right to share in legislative 
grants.|— ROMAN CATHOLIC SEPARATE 
ScHoon Trusters v. R., [1928] A. ©. 863 5 
"7 L. J. PLC. 69: 189 L. T. 493; 44 TL. RR. 
Bll, P. Cc. 





177b. —-— Act affecting Protestant or Roman 


Catholic minority—-Appeal to Governor- 
General in Councll.}—Bropeuy v. A.-G. oF 
Manrrosa, [1495] A. C, 202; 641. J. P.O. 70; 
72 L. T. 163; 11'T. LR. 198; 11 R885, PLC. 


Annotations :—Consd. Hirsch eo Protestant School Oururm. of 


Montroal, [1928] A. C. 
School ‘Trustees v. R., [1928] A. OC. 363. 
A,-G, for Canada (1929), 46 T. Te 


177¢c. -—— 


Roman Catho Hic Separate 


200; 
Refd. Kdwarda v. 


It. 4. 
—- —-.]--—- ROMAN CATHOLIC 
SEPARATR Scnoor Trustirks v. BR., [1928] 
A. ©. 863; 97 1L. J. P.O. 69; 189 L. T. 4938 ; 
44 T. 1. R. 611, P. C. 





177d. Building & public health-—Application to 


178. 


denominational schools.]-- British North 
America Act, 1867 (c. 3), 8. 08, does not pre- 
vent the provisions of Municipal Act of 
Ontario with veference to building, & other 
matters relating bo the health & convenience 
of the population, from applying bo denomina- 
tional schools.---Toronre Caren, uv. ROMAN 
CATHOLIC SEPARATE SCHOOLS ‘TRUSTEES, 
(LN26J A. C.81L: 051. 0. P20. 123 133 L. 9. 
779; 417. G. R. 658, PLC. 

Add. Annotation :—Retd. Nadan v. ., [1926] 
A. C. 482. 


178a. Property & civil rights--Ultimate Heir Act, 


[a TN ee eee AN YE OO. tae ens Se 


R.S. A.,1922 (c. 14-4). --Ultra vires.]-——A.-G. For 
ALBERTA v, A.-G. POR CANADA, No. 98a. ante, 
-.--- Procedure relating to expropriation —~ 
Intra vires.] -MARTINEAU & Sons, rp, v, 
MONTREAL Coren, (1951), 48 Te da. 1. 95, B.C, 


eaeatieal 
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178ai. Property & civil rights— Closing 
disorderly house.}—10 Geo. V., c. 81 
(Q.), authorising a judge to order 
the closing of a disorderly house, is 


{t deals with matter of property & 
civi) righta by providing for the sun- 
pression of a nuisance & not with 
criminal law by afming at the punish- 
ment of a crime.—BrDARD v. DAWBON 
& A.-G. FoR QueBrc, (1923) 4D. L. RB. 
293; (19235) 8.C. hk. 681; 3 W. W. Rk. 
412.—CAN. 

178a ii. Prevention of fraudulent 
sale of shares.)—A provincial statute 
which aims at preventing by injunction 
such trading in securities, or atlempts 
to trade therein, as are founded on 
fraud, or fraudulent practices as de- 
fined by the Act, is intra vires, even in 
so far as it applies to the seiling of, or 
the attempting to soll, ahares in a 
Dominion co. Such a statute does not 
impair in a substantial degree tho 
essential capacities of a Dominion co., 
nor does it invude the Dominion’s 
jurisdiction over criminal law, but 
deals with a matter within provincial 
jurisdiction under the headings “ pro- 

rty & civil rights in the province” 
re ‘* matters of merely local or private 
nature in the province.’’-—A.-G. FOR 
MANITOBA v. KOSENRAUM (Man.), 
(1930) 1 D. L. R. 152; [1929] 1 





| er ocr ep + 
: ) ' industrial undertakit n Canada is 
tntra vires the provincial legislature, aa | igs 


W. W. BR. 148.—CAN, 


sh. Labour ta induatrial 
matter of Jobhour 


under: 
In 


primutily within the competence caf 
provincial legivatures, but Purllament 
can legislate as to labour in territurios 
not. yet organised into, or forming 
part of, ope & as to labour of 
servants of the Durninion, if these are 
within the abi of the draft con- 
vention adopted by the International 
Labour Conference of the Lengue of 
Nationa in 1818.—- Fe TREATY OF 
VenraalL.Les, Fe Hours or Lapnour, 
(1925) 3 D. L. R. 11943 (1925) 8. CG. 
505.—CAN. 

ak. Alarriage.} —Marringe Act, R.S.0. 
1914 (c. 14%), 68. 15 & 36, as amendod 
by Marriago Law Amcndment Act, 1919 
(c, 35), 88. 2 & 4, are within the powers 
of the provincial legislature.—STEWAnt 
vy. STEWART, (1925) 1 D. L. It. 13 56 
O. L. RR. 57.— CAN. 

el. ——-,}—~ Marriage Act, Tt. s. O.,. 
1914 (c. 14%), & ita amendrnents, are 
intra vires the provincial legislature, 
in eo far as thoy provide for dissolution 
or nwiity of a marriage. —DOYLE v. 
DraLy, {1925] 3 D. L. R. 3173 67 
O. L. Tt. 44.-—CAN. 

sm. Affecting statua of husband 
& wife.}—A provincial statute which 





mirports to give a married wornan tho 
right to sne her husband in tort Is 
ultra vires on the ground that It alters 
the common jaw status of busband & 
wife, a subject which under the term 
“Cnarriage “ ia assigned exclusively 
to the Dominion Parvlament.---HIL vw. 
Hit, [1928] 4 D. Tr. HR. 161: (1928) 
3W.W.R. 6733 offl., (1929) 2 OD. o. R. 
7353; 2 W. W. R. 41; 24 Alta, L. RB. 
105.—CAN. 

gn. a e  ROVAL BANK 
CANADA ®. DIAMOND, [1929] 3 D. LL. 
390; 2 W. W. 267; 38% Man. L. 
301.—CAN. 

Conarrt of 


50. 
MARQUARDT v. GORK, [J929) 
206.-- CAN. 

sp. Wide Tire Act, 1889 (ce. 22)—-- 
Intra vires.|}—-R. v. HOWB, MONKIL v. 
Howr (1890), 2 B. C. Ik. 36.—CAN. 

sq. Hubean corpua.}—-The provinelal 
statute known as“ An Act Respecting 
Habeas Coryua,”"’ BR. 8. PP. Q. 1925, 
c. 167, la intra vires, & bas general 
application to all judgments, irre- 
spective of the cause of detention.— 
Ec p. Foxa, Er pn. You, ka np. CHALI- 
FOUX, Pedal 1D. L. R. 223; 50 Can. 
Crim. Cas. 213; sub nom, MoQuin vw. 
Fong, Q. Kt. 44 BK. B. 476.-—CAN. 


sr. Water er—— Pincers relating to.) 
Re WATERS & WATER Powers linvrn- 


Or 
N, 
K. 


~~ oe 


rents. |-~ 


pt 
IDL. K. 


ENCE, Sav) 2D.L. R. 481; & Cc. R. 
200. AN. 


a i. 

st. Grain Marketing Act, 1981.)— | Held: although unusual 
Grain Marketing Act, 1931 (Sask.), is 
ultra vires, stuce in its true nature & | R. v. WaLan on 23 0. L. T. 186; 
character it is legislation enacted with | 6 O. L. R. 527: 2 0. W. BR. 
the object of controlling the export of | O. W. R. 31—-GAN 

ght to 
Canuda— 
Ultra _—vires. |}-~CLARKBON 


di. Information Act, 
The right of a resident of a province | 1923 (c. 5}+—Ulira vmires.|—R. v. Lront- 
to export therefrom & sell elsewhere 


rovinces & forel 
herefore, an interference with tho 
Dominion 
powers over the “ Regulation of Trudo 
Commerco,”’ 


A provinciul Act, such as Soldiers’ 
Taxation Relief Act, 1924, the object 
of which {s Lo assist ex-soldiers because 
of their disabilities, is not an Act which 
falls within the Dominion VParllament’s 
exclusive Pe rida authority with 
respect to “ 

Services & Defenve.”—RRANDON CITY 
ve MUNICIPAL ComrR., (1931) 3 D. L. R. 
397; 2 W. W. R. 65; affd., (1931) 3 
W. 2 4 N 


aw. Soldier Settlement Act—Security 


vestigation Act, 1907, of Canada, provided 
that upon a dispute occurring between em- 
ployers & employees in any of a large 
number of important industries in Canada 
the Minister for Labour for the Dominion 
might appoint a board of investigation & 
conciliation. The board was to make in- 
vestigations, with power to summon wit- 
nesses & inspect documents & premises, & 
was to try to bring about a settlement; if 
no settlement resulted, they were to make a 
report with recommendations as to fair 
terms, but the report was not to be binding 
uponthe parties. After areference to a board, 
a lock-out or strike was to be unlawful & 
subject to penaltics:—Held: the Act was 
not within the competence of the Parliament 
of Canada under British North America Act, 
1867 (c. 8); it clearly was in relation to 
property & civil rights in the provinces, a 
Subject reserved to the provincial legislatures 
by sect. 92 (13), & was not within any of the 
overriding powers of the Dominion Legis- 


a 





41 4.—CAN. 





from Saskatchewan to other b i. 
countries, & it is, | Court of 





Parliament’s exclu: :ve 





L ry Act, 1902, a. 2.)-— 


within the powers of the legislature.— 


Betting 
ae (1928), 42 Can. Crim 


Cases 170n—18la. ENouisH AND Empree Dicesr SUPPLEMENT. 
1798. Trade disputes.}—Industrial Disputes In- 


lature cally set out in sect. 91; the 


_ Act could not be justified under the eral 


power in sect. 91 to make laws ‘‘ for the 
peace, order, & good government of Canada,”’ 
as it was not established that there existed 
in the matter any emergency which put the 
national life of Canada in anticipated peril.— 
Toronto Eiectric Comrs. v. SNIDER, [1925] 
A. O. 896; 94 L. J. P. C. 1163 182 L. T. 
738; 41 T. L. R. 238; 69 Sol. Jo. 325, P. C. 


181a. Appointment of jJudges.)—Judicature Act, 


1924, of Ontario, s. 2 (2—0), & s. 4 (1) & (2), 
are ultra vires the legislature of the province, 
since their effect is to authorise the Lieu- 
tenant-Governor of the province to assign, 
that is to say to appoint, certain judges of 
the High Ct. Div. of the Supreme Ct. to be 
ep ie of the Appellate Div. of that ot., & also 
to designate, that is to say to rg waar certain 
judges to hold the offices of Ohief Justice 
of Ontario & Chief Justice of the High Ct. 
Div., & consequently the provisions are 
inconsistent with British North America 








WEALTH SHIPPING BOARD (1927), 39 
O. L. R. 1; [1927] Argus L. R. 61.— 
it was well | AUS. 

A (p. 447) i. -——-.}~—Judiclary Ac 
: 1903-1920, a. 39 (2) (a) [as tnterprete 
222; 3 | in No. 605i, post], is a valid exercise of 
the power conferred by sect. 77 (ili.) 


lL to Supreme ; Bot. q a 
heestrictions of the Constitution.—-LIMERicK 8.8 


on— | Co. v. COMMONWKALTH OF AUSTRALIA 
v. RYAN | (1924), 25 S. R. N.S. W. 293; 35 
C. L. R. 69; $1 Arg 1s L. R. 153.— 


h (p. 447) il. S. P. Tae Common- 


WEALTH v. KREGLINGER & FRRNAU 
e Cas. 1; D & . 


in grown therein fs not. a matter of O. L. R. 502.—CAN aa9 : TT ik ae Neha tt ©. bots 
Property & Civik Rights within tho li. —-— Succession Duties Act, 1914 | arene L. R. 161.—AUS , 
Province,” within clause 13 of seot. 92 | (c. 10)—Valid.J—BARTHE v. SHARPLES 0 (p. 448) i. —— lection for Senate.) 
of aie ; A. pot as Y ita ig ta o uP a Q. R. ah 8. ant gees ‘ -—-Teld : Commonwealth Electoral Act, 
merely local or private nature in the ~~ Liquor laws relating to ~1925 ‘ ‘ 
Province,” within clause 16 thereof.-— | navigable rivers & wharves—Wharves ALS Teo cen MRA C2), wes vad 


Rte GRAIN MARKETING AcT, 1931, pe of Federal 
(1931) 2 W. W. R. 146.—CA "alia 


N, 
sv. Soldicrs’ Tasration PRelicf Act.)-— | COMMISSION, 


° hR. 2 CA on. 
Board —~ Priorities.|-——Thosoe pro- 


Glovernment—— 
idity.J--COTE v. QUEBEO LIQUOR 
FORTIN 
LIQuoR ComMMISSION, {1931 
137.—CAN. 


PART II. one ne * en 4.— 


© (p. 447) i. ——.}-—Customs Tariff 
{ilitia, Military & Naval (Industries Preservation) Act, 1921- 
922, deals only with the imposition of 

taxation, & does not infringe the first 
aragraph of sect. 65 of the Constitu- | AUS. 
Customs Tariff (Industries Pre- av. 
oe Boks ences a. Be meer 
visions of the “ Soldicr Settlement infringe. “the Second a eakegiaph. 


Act,” 1919, purporting to provide | seat. 55 of the Const tition. The tax 


Kocurity to the Board without rogiatra- | impored by rect. 8 le imposed by the 


exorcise of tho power conferred by 
sect. 9 of the Constitution upon the 
* | Commonwealth Parliament to make 
-  QUEBRC | laws “ prescribing the method of 
]4 DV. L. R. | choosing senators.”—J Upp vp. MCKEON 
(1926), 38 CO. L. R. 380.—AUS. 

st. Hemovoal of pruceedinys to High 
Court.)—Judiciary Act, 1993-1920, 
s. 40, Is a valid exercise of the powers 
conferred by sects. 76 & 77 of the 
Conetitution.—He YaTss, Er P. WALSH, 
ee YaTeaR, hr p. JOHNSON (1925), 37 
CO. L. R. 36; [1926] Argus L. R. 46.— 


1920, 8. 40a, In a valid exercise of the 
power conferred by sects. 717 (H) & 51 
h of | (xxxix) of the Conatitution.—Pmrin 
v. aa (1925), 36 U. LL. R. 170. 





tion of said security and in’ priority to 
other bond fide creditors whose security 
has been registered aro intra vires of the 
nowers of the Parliament of Canada.— 
£28 eee [1930] Ex. GC. R. 222. 


sx. Navigation.}—-Tho Lakes & 
Rivers Improvement Act does not 
purport to restrict or interfere with tho 
na tion of the river & cannot be 
regarded as invading the rights of the 
Dominion in its control over naviga- 
tion; it is thercfore intra vires of the 
Ontario legislature.—He ARROW RIVER 
& TRIBUTARIES Stipe & Boon OCo., 
{1991} 1 D. L. R. 260; 65 0. L. R. 575; 
reved. on other ercuncs; (1981) 3 
D. L. R. 216.—OA e 

ey. Doinestic Helatione Act, 1927 
(Alia)—Uttra  vtrea.}— ROSKIWICH st. 
Hreeer y (No, 2), (1931) 3 W. W. R. 


PART Ill. SECT. 3, SUB-SECT. 4.— 
. (6). 
Oko me eee] Feld s 837 
Vict. o, 32, was ultra vires. 
e. R. (1878), 2 & O. R. 70; 2 Cart. 


Commonwealth Parliament, & Ia not 
an infringement of sect. 90 of the 
Constitution.—NovtT Brornegs & Co., 
LTp, »v. BARKLEY (1925), 36 C. L. R. 
20; 31 Areus L. R. 256.—AUS., 

o (p. 447) Hl. ——.]—Held: neither 
Iucome Tax Assessment Act, 1922- 
1924, nor Ineome Tax Assessment 
Aot, 1922-1935, nor either of Income 
Tax Acts which incorporated those 
Assessment Acts, was obnoxious to 
any of the pfovisions of sect. 55 of the 
Constitution.—FRDERAL TAXATION 
CoMR. ¥. . IMPERIAL 
O1L Co., LTD. «. FSPERAL TaXATION 
Cour. (1926), $8 C. L. R. 153.—AUS. 

o (p. 447) ili. ——.}-—Held: War- 
time Profite Tax Assessment Aot, 
1917-1918, es. 14 (5), waa not obnoxious 
to sect. 55 of e Constitutioa.— 
FENERRAL TAXATION OomMR. ©. Htps- 
LEYS, Lrp. (1928), $8 CG. L. R. 319.— 

vie ye \993—Validite }—Co 
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aw. Trading by Commonivealth— 
Through agenta—- War Precautions 
(Wool) Regulations.}—During the war 
& after the making of the above regu- 
lations, the Executive Govt. of the 
Commonwealth eutered into agree- 
ments with @ Co., ene peu in the manu- 
facture & sale of wool tops. Each of 
these agreeinents twas cither an agree- 
ment to give conecnt to a sale of wool 
tops by the co. in return for a share 
of the profits, calicd by the parties a 
** licence fee,”’ or an agreement that the 
business of manufacturing wool tops 
should be ed on by the co. as agent 
in consideration of an annual sum from 
the Commonwealth, or a combination 
of both these mente :—Held : 
apart from any authority conferred by 
an Act of Pariiament of the Common- 
wealth or by regulations thereunder, 
the Executive Govt. had no power to 
make or ratify any of the agreements. 
—COMMONWEALTH & CENTRAL WOOL 
COMMITTEE ¢t. COLONIAL OOMBING, 
SPINNING & WRaViNG Co., LTb. (1928), 
$1 Cc. lL. R. 421.—AUS. 


Act, 1867 (c. 8), s. 96, under which the 
powers of appointment referred to are given | 
to the Governor-General of Canada. 
4 (3), however, which provided that upon a’! 
the judges of the | 
, igh Ct. Div. before ! 
the provisions of the Act came fully into | 
force, the Divs. were to consist of the remain- 
ing judges, was not od to objection.—-A.-G. 

« BOR CANADA, [1925] 
A. C. 750; 94 L. J. P. OC. 182; 183 L. YT. 


vacancy occurring amon 
Appellate Div. or of the 


FOR ONTARIO v. A.- 
434, P. C, 


Commission.|—Martinrau & Sons, Irn. v, 
MONTREAL CoRPN. (1931), 48 T. L. RB. 95, P.C. 
184a. ——~ Power to compel British company to 
deduct income tax from dividends on shares | 
situate In England.|—Pltfs., a British co., 
held shares in deft. co., which was a British 
co., but which had its head office & board of | 
directors in Australia, though it had a London | 


1s ncaa et haere eee me ee 
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ay. Power to confer judicial powers.) 
--The powers which Income Tax 
Assessment Act, 1922-1923, by sa. 44, 
60 & 51, purports to confer upon a 
Board of Appeal crested under the 
Act are part of the }:.dicial power of 
the Comnmonwealth, wiich under seet. 
71 «of the Constitution can only be 
vested in the High Ct. or a federal ct., 
& a Roard of Appeal not being such a 
ct., the conferring of those powers is 
ulira vires the Commonwealth Parlia- 
ment.--—BRITiIsSH IMPERIAL OIL Co., 
LTD. v. FRDERAL ComMR. OF TAXATION 
(1925), 35 C. L. KR. 4223 31 Argus L. RR. 
129.— AUS. 

sz. Power to give appellate jurisdic- 
tion to High Court—~—Appeail from inon- 
federal court.)}-~The Commonwealth 
Parliament may confer upon the High 
Ct. jurisdiction to entertain an appeal 
from a ct. established by the Parlia- 
ment in a territory, notwithstanding 
that the ct. so established fia not a 
federal ct. within sect. 71 of the Con- 
atitution : & jurisdiction to entertain 





181b. ——- Members of Quebec Public red 


an appeal from the Supreme Ct. of the | 


Northern Territory is Jawfully con- 
ferred upon the High Ct. by Suprome 
Northern ‘Territory (Administration) 
Act, 1910, 8. 13.—PoORTER v. R., He p. 
lat rt ee YRE (1926), 37 C1. &. 433. 

sa. Discovery— abbey State. }—-J udi- 
clary Act, 1903-1920, a. 64, in so far as 
it gives pltf., resident of one State, in 
an action against another State, the 
right to obtain discovery of documents 
from, & to administer interrogatories 
to. defts., is within the Iegislative 
powcr of the Commonwealth Varlin- 
ment.-—GRIFFIN tv. SOUTH AUDRTRALIA 
(STATE) (1924), 35 C. L. BR. 200: 31 
Argun L. R. 81.—-AUS. 

ab. Immigration. }—Immigration Act, 
10901-1925, 8s. 8a4, is a valid exercise of 
the power conferred by sect. 51 (xxvii) 
of the Constitution._-Re YatTrs, Er pn. 
-Watau, Re Yates, Er p. JOHNSON 
(1925), 37 C. L. R. 36; (1926) Argus 


L. R. 46 * 

so. -}~—Immigration Act, 1901- 
1925,8.5 (3) (3a) (38) :—Held : valid.—- 
WILLIAMSON 0. AH ON (1927), 39. C. I. R. 

sd. Power to grant financial aid to 
States.j—Held: Federal Aid Roads 
Acta, 1926, was a valid exercise of the 
power conferred upon the Common- 
wealth Parliament by sect. 96 of the 
Conatitution, to grant financial) asaist- 
ance to any State on such terma & 
conditions as the Parllament might 
think fit.—StraTre oF VICTORIA ov. 
COMMONWEALTH (1926), 38 C. L. R. 





$990.-—A US. 
ee. Bankruptcy—Siate <Acte not 
affected as to s not dealt with 


Commonwealth Act as 


ta 
—Or to pendi 
proceedings.}—Re Parsons (1928), 44 


Vol. XVil.—Dependencies. Cases 18la—196a, 


tax 


seme eh tems — 


S. RNS. W. 675: 45 N.S. W. WN, 
158.— AUS. 

sf. Interference urith fae ae of inter- 
State trade.}--—-The validity of a Federnl 
Act or regulations made thereunder 
cannot be attacked on the ground of 
interference with freedom of inter- 
State trade & commerco: s. 92 of thea 
Constitution protects Inter-State trada 

ainst Stato interference, but does nof. 
affect the legislative power of the 
Commonwealth. The Dried = Fruits 
Act, 1928, does not give preference to 
one Stato over another State, but the 
regulations made thereunder do & sre 
therefore invalld as being obnoxtons 
to s. 98 of the Constitution.-- JAMiM 
v. Tit COMMONWKALTI OF AUBTRALIA 
rtd 41 C, I, it. 442; 2 A. Ju. J, 
322.-—-ADS 


Be. elds Dried Fruits Acts, 
1924 46°" (Ss. A.), 8. 2%, authorises the 
compulsar fer uistiton of “any dried 
fruits in sent Australia grown & 
dried in Australia,’ & does not violate 
the provisious of sect. %2 of the Can- 
stitution aa being an iaterference with 
the freedom of “ trade, commerce, 
& intercourse among the States.”— 
JAMES v. COWAN (19209), 483 GC. lL. RR. 
3865 3 A. LL. J. 4845 (1930), Argus 
L. R, 125.—AUS. 
sh. Powers as to State Courts.}-~ 
(1) Seet. 77 (11) of the Constitution 
doer not enable the Parliament to make 
a Commonwealth offieer a funetionary 
of a State Court & authorise him to act 
on ite hehalf & administer part of its 
jurisdiction , (2) although seet. 41 
(XXXIX) Of the Constitution confers 

ower upon the Parliament to make 
aws with respect to matters which 
attend, or arise in, the exceution of 
any power vested by tho Conatitution 
in the Mederal Judicature, as distinet 
from matters Incidental to the subjects 
assigned to the Couvnouwealth, never- 
theless it. does not. authorise the reeon- 
stitution of a State Court. which is 
invested with Federal jurisdiction or 
of the ornranisation through which Its 
pores & jurisdiction are exercised, 

cause KcCt. 77 (511) contemplates the 
sélection by tie Parliament of an 
existing judicial organ which depends 
alike for its structure & its being upon 
State law & the grant to it of powers 
of adjudication upon spectificd subjectx 
of Federal jurisdiction.—Le MESURIEK 
t. CONNOR (1030), 42 C. L. R. 481.— 


yal : sects. 12 
(5), 18 (1) (6), 2 24 of Bkpcy. Act, 
1924-1928, are wira vires. —- LE 
MESUKIER v. CONNOR (1950), 42 C. L. K. 
481.---AUS. 


PART Il. SECT. 3 
B. (b 


Ss. ; 
sk. Bunikru 
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—— Powter to impose cusioms & 
duttes.}—Held : Taxation (Motor 


35 


Fr i. 
excise 


authorities, 
Income Tax Acts, required deft. co. to deduct 
the Australian income tax from the dividend 
due to pltf. co.. 
amount so deducted :—Held: 
created by the declaration of a dividend was 
situate in Tingland, & the Commonwealth 
legislature had no power to impose taxation 
on pltf. co. in respect of such debt, & the 
action succeeded.—LONDON & SOUTH AMERI- 
CAN INVESTMENT TRUST, LTD. v. BRITISH To- 
BACCO Co. (AUSTRALIA), Lirp., (1927] 1 Ch. 107; 
96 L. J. Ch. 58; 70 Sol. Jo. 1024; sub nom. 
Pass v. Brrrish Toracco Co. (AUSTRALIA), 
| Lrp. (1926), 42 T. L. R. 771. 

; 186a. Commonwealth Acts—--Presumption in favour 
of validity. |---Suint Co. of AUSTRALIA, LTD. v. 
Frepiernan OomMr. OF TAXATION, No, 205a, post. 


| 
| 


committee for re transfers of shares 
& issuing certificates. Deft. co. having 
Sect. | declared a dividend, the Australian income 


acting under Australian 


In an action claiming the 
the debt 


Spirit Vondors) Act, 1925 (S. A.) was 
fuvalid.—-COMMONWEALTH & COoMMON- 
WERALTU OI REFINERIBS, Lrp.  »v. 
Starm or Sourn AUSTRALIA, Lp. 
(1920), 38 C. Ll. BR. 408, [1927] Argus 
L. Kh. 40.--AUS. 

Pou we eee eld: | Winance 
(Newspapers Taxation) Act, 26 

. SS. Wr.) & Wtnance (Taxation 
Jnnagoment) Act, 1926 (N. 8. W.), 
#8. 27, 3, 5,6 & 2, were luvalid.—-Pairr- 
FAX (JOHN) & Son, Lrp. & SMirt'’s 
NEWAPATERS, Lib. ov New  Sourd 
Wats srr (1927), 30 C21. Th b8D: 
[1927] Arrius L. RR. 87. CAN, 

ti. ----.]}--JAMER wv. Tht STATE OF 
So Sonus (1927), 40 CG. lL. Re. 1. 


t ii. --- © Prohibition of ianportation 
of stock~-Validity of Stock Act, 190) 
(N, S. W.).) -fer pn. NEISON (NO. 1) 
(1928), 42 Co 1. KR. 2005 [1929] Argus 
I. it. 21.---AUS. 

t Melidilty of Farm Produce 
1020 (N.S. WwW.) J--TMeld : 
the provisious of Farm Produce Agents 
Acl, 1926 (N, S. W.), were no ab- 
noxious to the provisions of sect. 92 
of the Coustitution.~-- ROUGnLEY — v, 
The fsrack or New Ssourn WALES, 
dir 7. BMAVIS (1928), 42 C. L. WR. 162; 
1920 A. L. 1.---AUS 


Oe eee 


yt. 

sg. Validity of Secret Commtissiona 
Prohibtlion Act, 1919, & 3B.J—- Held: 
tho provisions of tho Secret Com- 
missions Prohibition Act, 10939 
(N. S. W.), 8. os woro not invalid.---- 
R. 0. Garis, dr p. MALIng (1928), 41 
2 ta. qt. He BS] 4 2 A. Ju. J. $30.---A s. 

sh. f’awer to alter Mederal award. |-— 
When an award has beon made hy the 
Cormeauwealth Of of Conctiation & 
Arbo. pursuant to Commonwealth 
Conciliation & Arbn. Act, 1904-1921, 
the Parliament of a State cannot alter 
the ¢erms of the award, or confer or 
Impose on the partics to it righte or 
obligations which ate inconsistent with 
such Lerins.--CLYDH KNGINEKRING Co., 
Lrp. v. Cownurn, Merrens, L7Tp. & 
», PICKARD 


LEVER Brotuers, Lip. 
{1926) Argus 


(1928), 37 OC. 1. HR. 466; 
L. R, 214.--AUS. 

sl. Slate .det repugnant to Common- 
wealth Act---Inuvalid. |-—On an informa. 
tion fer an offences under soct. 4 of 
Masters & Servants Act, 1902, N.S.W., 
deft. was convicted & fined for neglect- 
ing to fulffl the contract. made between 
the informant, his employer, & bimaeclf 
in pursnanee of an award, mado by the 
Gommonwealth Ct. of Conciliation & 
Arbu., which bound hoth partics & 
required them to perforin the contract, 
The very same couduct by the same 
persons was therefore punishable, but 
somewhat differcutly, under Common- 
wealth Conciliation & Arbn._ Act, 
1904-1928, & the New South Wales 
Masters & Servants Act, 1904 :---Held : 
the State Act was Invalid, pro tonto, by 


199. Add. Annolation:—-Refd. Bhagchand Dag- 


200b. 


dusa Gujrathi v. Secretary of State for India 
in Counci) (1927), 438 T. L. R. 617. 


200a. Appointment — What constitutes.] — A.-G. 


FoR ONTARIO v. A.-G. FOR CANADA, No. 18la, 
ante. 





Rights of existing judge—On constitu- 
tion of new court.}—Judicature Act, 1919, of 
Alberta, s. 6, requires for its working the 
appointment of two Chief Justices, one of the 
Appellate Div., & the other of the Trial Div., 
of the Supreme Ct., & the fact that before 
the passing of the Act the Chief Justice was 
Chief Justice of the Supreme Ct. did not 
necessarily entitle him to be, or to be 
appointed, Chief Justice of the Appellate 
Div., & his non-appointment to that office 
did not constitute an infringement of any 
legal right to which he was entitled.—Scorr 
y oo FOR CANADA (1923), 40 T. L. R. G, 


205a. Right to hold office for life-- Members of 


Board of Review under Australian Income 
Tax Assessment Acts, 1922-25-—-Common- 


ENGLISH AND Empire Dicest SUPPLEMENT. . 


Parliament should not be held to infringe the 
Constitution of Australia unless it is clear 
beyond reasonable doubt that it does so. 
In that view, the Board of Review created by 
sect. 41 of the Federal Income Tax Assess- 
ment Act, 1922-1925, to review the decisions 
of the Comr. of Taxation, & whose members 
are to hold office for seven years, is not a ct. 
exercising the judicial power of the Common- 
wealth within sect. 71 of the Constitution of 
Australia, but is an administrative tribunal. 
Although it became unnecessary so to decide, 
the Judicial Committee desired to make it 
quite clear that, as at present advised, they 
were not prepared to assent to the view that 
it was competent, either with or without 
legislation of the Federal Parliament, to 
appoint justices of the High Ct., or of the 
other ets. created under sect. 71 of the 
Constitution, with other than a life tenure of 
their office, subject to the power of removal 


contained in sect. 72.—SHELL Co. OF 
AUSTRALIA, Lip. v. FipERAL ComMR. OF 


TAXATION, [1931] A. C. 275; 100 L. J. P. C. 
55; 144 1_L. T. 421; 47 T. L. R. 115, P. C. 


wealth of Australia Constitution Act, 1900, 
ss. 71, 72.J)—-An Act of the Commonwealth 


ewe me 
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virtuc of sect. 109 of the Constitution.—- 
Exp. MCLEAN (1930), Argus L. hi. 377 : 
nae Lie J. 1083 43 CG. 1a. RR 472.~-- 


PART II. SECT. 3, SUB-SECT. 4.---C. 

sf. Samoa Act, 1921—-Vali..)-— 
TAGALON ®&. INSPECTOR Of POLICK, 
FYUATAGA 0, JNAPHOTOR OF Po wcer, 
[1927] N. Z Iu. IR. 883.—-N. Z. 


PART HI. SECT. 3, SUB-SECT. 4.—D. 

hb. we Distribution of div- 
denda.\--Tho tas  finposed = upon 
flnanolal eos. by Transvaal Provincial 
Ordinance 8 of 19238, 8. 3, of one 
shilling for cach pound of dividend 
distributed after a certain date, is a 
direct tax intra vires the Provincial 


Counell under South Africa Act, 
a 8&5 (1).—JONANNERBURG CONSOLI- 


DATED INVESTMENT Co., TT. v. 
TRANSVAAL PROVINCIAL ADMINISTRA- 
WON. [1925] App. ID). 477.--S. AF. 

h fi. ---— —-- RNeccipt of premiums. 
~——The tax imposed by Tax Ordinance 
of 1923 (Transvaal) upon fasuranece 
oos., On pronivmes received, fis a direct 
tux tefra vires the Provinaia) Council 
under South Africa Act, 6. 85 (1).-- 
INLAND ReVENOR CoMR. vv. TROYar 
EXcrananw ASSURANCE Oo., [1925] App. 
D. 223.—-S. AF. 

h li. ——- Control of trading licences.) 
——Jleld: Transvaal Provincial Ordi- 
nanes 12 of 1926 was ultra vires the 
VYrovinolal Conneil.— RELOoMAL ». Rr- 
CEIVER OF REVENUE, [1927] App. J). 
401 vn §, AF. : 

ki. ——- Prockamation of local arcas.} 
~——Natal Provincial Ordinance 7. of 
1933, which confers on the Administra- 
tor power to proclaim jocal areas & 
provides for the clection of comiittecs 
to function therein, such committces 
being established with the sole object 
of carrying out Public Health Act 36 
of 1919, & not of creating any form of 
Toaal self-government, is ulira vires tho 
Provisional Council under South Africa 
Act, 8. 84 (6).—-Isipmwoo Hearn Com- 
MITTRE &. FaNwar, (1926) App. D. 113. 


—, 


- AF. 

k fi, —— Municipal franchise. — 
Ord. 19, 1924, @&. 13 (1) :—JTeld : intra 
rires.— ABRAHAM tt. DURBAN COoRPN. 
(1926), 47 N. L. R. 346.-—-S, AF, 

Me ffi, Enrolment of burgesses. |— 
Wield: Nata) Ordinance 19 of 1924, 
a. 18 (1), was tntra vires the Provineta) 
Councel].— ARRAHAM t. DURBAN CORRPN,, 
{[1927) App. D. 444.-—S. AF, 
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k iv, -——~- Qualification of attorneys.) 
—TJhe proviso to R. 8. C., Ord. 32, 
r. 47, ag originally framed in 1909 
provided that anv person admitted ag 
an attorney by virtue of qualifications 
acquired by him olsewhere than in 
South Africa should not be entitled to 
practice a8 an advocate until bo had 
served under articles in Natal for at 
least 18 months. In 1923° the words 
“ Province of Natal,”’ were substituted 
for * South Africa ’? by a rule framed 
by Judge-President & Judges of Nutal 
Provincial Division: —- Held: the 
amending mile was not wltra vires as 
belug repugnant to sect. 115 of South 
Africa Act. —~ INCORPORATED LAW 
SocIETY OF NATAL v. VAN AARDT, 
JIMsO] N. bt. 69; affd., [1930] App. 
)D. 385 y- Ss. AF. 

sk. Jthodesia—-Taxaiton of non-resi- 
dents carrying on business within 
territory. |—Under the power conferred 
upon tho legislature of Southern 
Rhodesia by the Order in Council of 
1898, 6. 35, it is intra vires for that 
legislature to levy a tax upon income 
accruing to a non-resident from a 
source not within the territory, where 
such non-resident carries on business 
within the territory.—Ruoptrsta Rhys. 
ve. Comr. oF Taxus, (1925}] App. D. 
432.--S. AF. 

sl. Transkcian Territories — Im- 
migration of Asiatics.J—Held >: Pro- 
elamation 261 of 1904 was ulfra vires.— 
Ne ipa a {1927) App. |. 537.-—— 


sm. Qualifications of voters --Poircrs 
of Union Parliament.J—-The powers of 
the Union Parliament to prescribe the 
qualifications of voters are derived 
from sect. 34 of the South Africa Act 
& are strictly limited by the oe 
of that scet. By that sect. the Union 
Parliament, as usually constituted, 1s 
vested with plenary powers of making 
Jaws dealing with that subject-matter 
except in the cases mentioned in the 
two sub-gects. These exceptions only 
arise where the new law would have 
the effect. of disqualifying a person on 
the ground of race or colour only.—- 


PART II. SECT. 3, SUB-SECT. 4.—E. 


co. Croun grants.J}— Crown Grants 
Act, XV. of 1895, which enacts that 


vranta by the Crown of cstates unknown | 


to the law aro not invalid, is not uira 
vires tho Indian legislaturco.—-SFCRE- 
TARY OF STATE FOR INDIA «. RAsa 
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208. Add. Annotalion:—Refd. Palmer v. Crone, 
(1927) 1 K. B. 804. 
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PARTHABARATHY APPA Rao (1926), 
J. Ju. 3X. 49 Mad. 349.—IND. 

sp. Z'aration.J—leld: Income Tax 
Act, s. 67, was not ulira vires.—Dr. 
lt. N. SINGHA v. SECRETARY OF STATE 
KOR INDIA IN CoUNCIL (1927), I. L. RR. 
5 Ran. 825.--IND. 


sq. Acts of local Legislatures—Iztent 
of oprration.j)—The United Provinces 
Ct. of Wards, like the Acts of man 
other Jocal Legislatures dealing wit 
the local Ct. of Wards, has no effect 
heyvond the jurisdiction of its own 
Legislature. Civil Procedure Code 
(Act V. of 1908) gives a local Act. 
local validity & special procedure 
validity in its own sphere. No local 
Levislature can prescribe procedure for 
any ct. beyond its territorial juris- 
diction, & any Act passed by a local 
Legislature for its own cts. cannot be 
enforced beyond those territorics.—- 
CHIHATTOO LAL MISSER v. NARAINDAS 
BAlJNATH PRASAD (1928), I. L. RB. 
56 Cale. 704—IND. 


PART II. SECT. 4, SUB-SECT, 1.—A. 


oi. -—- Whether presumed-—-Com- 
miasioner with judicial powers.j}—To 
appoint a comr. under Mining Act 
(Ont.), 8.123, & then invest him with 
powers exercisable by a@ superior ct., 
as that term is to be understood in 
1. N. A. Act, is to enable the provinclal 
authority in offect to appoint a judge 
of a superior ct., which ia beyond its 
power; & it could not bo presumed 
that the Governor-Gencral had given 
the provincial appointee a patent 
designating him a judge of a superior 
ct.— Re McLEAN GoLn Mines, LTn. ©. 
A.-G., (1923) VD. LR. 10; 640. L. BR. 
ot oo AN, 

at. Remuneration — Restrictions on.) 
~—Held: Judges Act, R. 8. C. 1906, 
8k, 34, has no application to tho re- 
muncration of a judge, whose appoint- 
ment to perform the duty or service 
wus Inade before the cnactment of that 
sect.— fe JUDGES Act, [1923]}2 D. L. Rh. 
604; 520.1. R. 103.---CAN. 


PART Il. SECT. 4, SUB-SECT. 2.—A. 


sw. Canada— District court. }-— Except 
as to matters for which particular 
statutory directions provide other- 
wise, a district et. has jurisdiction 
over persous & property throughout 
the province & may entertain an action 
irrespective of where within the pro- 
vince the cause of action arose, the 
property is situated, or dofts. roside.— 


¥ 


234a, Court of civil judge of Secunderabad—- 


Limitation of action.J—Applt. sued resps. in 
the ct. of the civil judge at Secunderabad to 
recover money lent to a deteased relative. 
Both the borrower & the alleged surety 
& their representatives were residents in 
Hyderabad, in which the civil judge's ct. had 
no jurisdiction. If the suit had been brought 
in the Nizam’s ct. at Hyderabad, it would | 
have been barred by Stat. Limitations, but, 
in the Secunderabad ct. foreign residence 
could be claimed by way of exemption from 
limitation. Judgment of the Resident at 
Hyderabad dismissing the suit affirmed. no 
part of the cause of action having arisen 
within the local limits of the ct. of the civil 
judge at Secunderabad.—Rat Baniapur 
BANSILAL ABIRCHAND v. GQUULAN MAHBUB 
KHAN (1925), 42 T. L. R. 5, P.C. 


A. Other Particular Courts. 


234b. Bechuanaland Protectorate -.- Magistrates’ 


Court-—Limited to criminal matters.]--By a 
proclamation issued in 1891 pursuant to 
Foreign Jurisdiction Act, 1800 (e. 37), 
Magistrates’ & other cts. were established in 
the Bechuaraland Protectorate. By clause 8 
the jurisdiction of the cts. was not to extend 
to any matier in which natives only were 
concerned, unless exercise of the jurisdiction 
was necessary in the interests of peace, or for 
the prevention or punishment of acts of 


Vol. XVII.— Dependencies. Cases 234a—238a. 


Part Ill alLawe of 


238a. Rule of English law as to parlia:mentary 
New | 
Zealand.|—It is a principle of the British | 


constitution, inherited in the constitution of : 


control of revenue—-Application tn 


New Zealand, that no money can be taken | 
out of the Consolidated und into which the | 
revenues of the State have been paid, except | 
under a distinct authorisation by Parliament, | 
itself; a payment made without that 


set ttemee oe oe 


2 


Violence. By clause 9 where jurisdiction was 
exercised the decision was to follow the laws 
& customs of the natives concerned, unless 
those laws & customs were incompatible with 
peace, order, & good government. Three 
natives were parties to an armed & mur- 
derous attack upon their tribal chief. Ags 
punishment the chief, after consulting & 
with the approval of his native council, 
caused their houses to be burnt. The action 
of the chief was in accordance with the 
custom of the tribe in the case of an armed 
rebellion. Two of the natives were convicted 
by a Magistrate of attempted murder, & 
sentenced to imprisonment ; the sentences 
were reduced, as the houses of the accused 
had been burnt. Subsequently the three 
natives brought civil snits in the Magistrates’ 
ct. against the chief for damages in respect 
of the house burning, & the chief counter- 
claimed :---I/eld : the ct. had no jurisdiction 
in the civil suits having regard to clause 8 of 
the proclamation, as the matter was one in 
Which natives only were concerned, & thero 
was no evidence of the probability of any 
further breach of the peace or acts of violence. 

Semble: the custom of house burning, 
above referred to, was incompatible with 
peace, order, & good government within the 
meaning of clause 0.—--KHAMA uv. RATSHOSA, 
[1051] A.C. 784: 100 L. I. P.O. 220; 145 
L. T. 657, PLC. 


the Colonies. 


authority is legal & ulfra vires, & the money, 
if if can be traced, can be recovered by the 
Govt. 

An agreement made in 1918) provided 
(infer alia) that the Minister of Railways of 
New Zealand, representing the Crown, should 
pay to applts. £7,500 when applts. granted a 
lease to B. & Co. The making of the agree- 
ment had been authorised by an Act of 1012, 


PoLaAR AKRATED WATER WoRKAH ?, 
WINNIKOFF, [1921] 3 W.W. Rh. 370; 
62D. L. R. 403; 17 Alta. L. . 150.— 
CAN. 
BX, aoe JW eens Gist ict 
ct. action is not commenced in tbe ct. 
of that. district in which deft. or one 
of defts., dwells or carries on business, 
the ct. has now no jurisdiction unless 
the action is one with respect. to which 
the District Courts Act or some pur- 
ticular statutory direction rovides 
otherwise, or unless deft. by his con- 
duct, has submitted to the jurisdiction. 
—KULYK wv. KLEIN, [1929] 4 D. L. It. 
159; 2W.W. BR. 354; 24 Alta. L. BR. 
200.— CAN, 

sz. Prince Edward Island.|—The ct. 
of last resort tn Prince Kdward Island 
is the Supreme Ct. in that province.— 
KELLY v. SULLIVAN (1876), 1 8. C. R. 
1.—CAN. 

sl Northern = Treland -—- Power (ts 
make order agninst ‘* neighbouring 
counties ’——Limiled to counties 


| 
| 
| 
| 
| 
\ 
{ 


- original jurisdiction of the 


ORR v. FERMANAGH CouNTY COUNCIL, 
{L923} 2 £. R. 454.--0R. 

sm. Wigh Court of Australia-~ Vro- 
eccdings involving the interpretation A 
application of Commonwealth of Aus- 
tralia) Coustilution Act, 8. 92.)- ‘The 
question of the validity of determina- 
tions made pursnant to the Dried 
Fruits Acts fixing the quantity of drted 
fruits which might be marketed witdiin 
the Cammonuwealth raises an Issue 
directly involving the Interpretation 
& application of #. 92 of the Conatitu- 
tion, & the question of the validity. 
of acquisitions of dried fruits pursuant, 
to those Acts, also, raises an issue 
directly Involving Che faterpretation of 
the Constitation, & an action rafaing 
those questions is, therefore, within the 
High (C1. 


: conferred by Judiciary Act, 1993-1926, 


in ° 


Northern. Ireland.J)—Under Grand Jury . 


(Ircland) Act, 1836, 9. 140, — the 
ex proesion 
must be taken to mean * neighbouring 
countics in Nortbern Ircland. The 
jurisdictions respectively set up by 
Govt. of Ireland Act, 1920, are mutually 


within the respective areas.— PLUMB & 


“neighbouring countles’'’ . 


‘ dtfendant resident in 


independent & oxclusive of cach other ; An action inetitutod In the High Ct. 


j 


- AUSTRALIA (1927), 40 C L. 
AU 


8s. $0.—- JAMES v. THE STATE oF Sour 
RR. L-- 

sn. ---- To make order refused by 
court of co-ordinals jfurisdiction.] - 
JONES 1 JONES (1928), 406 C. I, oh. 
$15: [192ZR} VA. LL. da Lids) [eK] 
Argus J.. lt. 45.--AUS. 

so. -- —— Proceedings between residents 
of different Slates--One plaintiff d& 
same Slate.) - 


in which there is on each side of the 
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record @& resident of the same State who 
Is aneccessary party to the action bt not 
aomatter between residents of diferent 
states within the Constitution, #8. 74, 
& the Uheh Ct. has no Jurisdiction to 
entertain ft.---WATHON & GODFREY 1, 
ClAaMERON (1985S), 40 C. L. Re. 4465 
(19¢K) Argus i. RR. df. -AUS. 


PART IL. SECT. 4, SUB-SECT. 2. J. 


228 ii. ~~ wee 8 Sal for land.”"|-~ 
IW ATIMBHAL LASBANALLY 0. EDULJES 
DINHHAW 5) Vom 


(1927), Il. L. R. 
616.-- IND. 

e i. -  -) Ab Caleutta--- To dtree 
appellant lo Privy Council to prarvide 
Jundsto enable minor to be represented, \-— 
The PHrh Ct. fs not entitled after the 
final adiastssion of a Privy Connell 


i appeal to make an order directing applet. 


we 


in the Privy Counell case to put the 
guardian of the rofnor resp. tn funds 
to have the case argued on behalf of the 
minor before the Judicial Committee, 
Bye Manas Kispons MASIKYA vw. ALI 
AHAMAD (1987), 4. I HK. 5 Cala. T58.—- 

oi}, -~—- Allahalbwud.| ~The Inherent 
powers of the Supreme Ct. of Caleutta 
were not conferred on the AlHuhabad 
High Ct. by the Indian High Courts 
Act, 1861.---MAHANT SHANTAS AND GI 
v, MAHANT BABUDEVANAND Crue (1939), 
I. L. R. 52 Al. 619.—IND. 


22% 


Cases 238a-—293. 


263. Add. Annotalion :-- Refd. 


which empowered the Minister, without 
further appropriation, to pay to applts. out 
of the Public Works Fund such sum as might 
be payable in accordance with the agreement. 
Owing to an alteration in the scheme to 
which the agreement related, the Minister 
did not require applts. to grant the lease, & 
it was not granted. Nevertheless the £7,500 
was paid by the Minister of Railways to 
applts. in 1914 out of a vote included in the 
Public Works Schedule to the Appropriation 
Act for the year, & the Controller & Auditor- 
General passed the sum as iar, Wie payable : 
~——Held: as the lease had not been granted 
the payment of the £7,500 was not authorised 
by the Act of 1912, & it was recoverable by 
the Govt. & could be deducted from a larger 
sum admittedly due to applts.—AUCKLAND 
HARBOUR BOarD v. R., [1924] A. C. 318; 93 
L. J. P. C. 120; 180 L. T. 621, P. C. 


Annotations :-—Reld. A.-G.v. G.8. & W. Ry. of Ireland, [1925] 


A. C. 754; North Charterland Kxploration Co. (1910) 
wo. R. (1930), 09 L. J. Ch, 4&3. 


241. Add. Annotation :—Consd. Arseculeratne v. 


Perera, [1928] A. C. 173. 


v. Cook, [1926] A. C. 
Lorang) v. Austrian Property Administrator, 
{1927] A. ©. 641. : 
Add. Annotation ;-~Distd. Performing Right 
Society, Ltd. v. Bray U. D. C., [1930] A. C. 
377, 

Add. Annotation :-—Refd. Khoo Looi Leong 
v. Khoo Chong Yeok, [1030] A. C. 346. 


252a. —-—— Revenue laws.] --Whena foreign colony 


becomes a British colony the British laws of 
revenue immediately attach.—TuE FRIEND- 
sHip (1814), 1 Dods. 373; 165 EB. R. 1346. 


Berthiaume — 2. 
Dastous (1929), 45 'P. L. BR. 607, 


265a. Recognition of existing proprietary rights— 


‘Effect of proclamation.|—After a sovercign 
State has acquired territory, cithor by consent, 
or by cession under treaty, or by the occupa- 
tion of territory theretofore unoccupied by a 


242. Add Annotations :—-Refd. A.-G. for Alberta | 9749, 
444; Salvesen (or von, 


ENGLISH AND Emprre Dicest SupPLEMENT. 


recognised ruler, or otherwise, an inhabitant 
of the territory can enforce in the municipal 
cts. only such proprietary rights as the 
Sovereign has conferred or recognised. Even 
if a treaty of cession stipulates that certain 
inhabitants shall enjoy certain rights that 
gives them no right which they can so en- 
force. The meaning of a general statement 
in a proclamation that existing rights will be 
recognised is that the Govt. will recognise 
such rights as upon investigation it finds 
existed. The Govt. does not thereby re- 
nounce its right to recognise only such titles 
as it considers should be recognised, nor 
confer upon the municipal cts. any power 
to adjudicate in the matter. 

Applts. brought a suit for a declaration 
that they were proprietors of certain lands 
situated within territory which in 1860 had 
been ceded to the British Govt. under a 
treaty :—Held: upon the facts, & applying 
the above principles, the suit failed.— 
VAJESINGJI JORAVARSINGJI v. SECRETARY OF 
crete te INDIA (1924), L. R. 51 Ind. App. 

57, P. C. 








-]-—WIJBYEWARDENE wv. JAYA- 
WARDENE (1924), 94 L. J. P.C. 44; 182 L. T. 
161; 69 Sol. Jo. 793. 


284a. Native custom originally barbarous—Recog- 





nition by court on modification.}—A native 
custom which originally was barbarous, & 
therefore one to which a ct. could not. give 
effect, may have become recognised by the 
native community in a milder & acceptable 
form without losing its essential character of 
custom, but the ct. cannot itself transform a 
barbarous custom into a milder one.— 
ESHUGBAYI ELEKO v. NIGERIA GOVERNMENT 
(ADMINISTERING OFFICER), [1031] A. C. 662 ; 
100 L. J. P. C. 152; 145 L. T. 297, P. C. 


290. Add. Annotation :—Refd. Nadan v. R., [1926] 


A. C. 482. 


293. Add. Annotation :—Distd. Performing Right 


Society, Ltd. v. Bray U. D. C., [1930] A. C. 
377. 
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PART III. SECT. 1, SUB-SECT. 1. 


239 i, Introduction of Hngliah law by 
colonial atatate. |---The custom whereby 
when marine insurance was ctfecto 
through a broker, the broker & not the 
assured was Hable to the underwriter 
for the preniun, while the underwriter 
was directly responsible to the assured 
for tho loss, was not so firmly extab- 
lished as part of the law of England in 
1792 that. it. was to be deemed to have 
been bitroduced into Upper Canada by 
$2 Geo. 3, @ 1-—-O’ReEEFE & LYNCH OF 
JANADA, LID. &. TORONTO INSURANCEH 


& \Vesser AGENrY, LYTbp., [1926] 4 
Wy L. R. 477; 59 Of. LL. R. 233.— 
239 ii, ——.}—Tho rule in Shelicy's 


Case is not part of the law of Alberta, 
since it} was not “ applicable ” within 
North-West. ‘Territoritics Act, 1884, 
to the Territories.——~He SIMPSON ESTATE 
Alta.), [1927] 4 D. L. R. 817; [1927] 
a WwW. W. R. §34.——CAN, 
the EK 


289 ili..----~.}—-Held : lish 
common law, as if was established on 
July 15, 1870, was introduced into the 
North-West ‘Territories by Statute of 
Canada, 1886, o. 24, 8. 3, & the same 
was neithor exprosaly nor by implica- 
tion altored or amended, in its applica- 
tion to riparian rights, by any subse- 
quent Canadian  logislation.—Fares 
1 Ae it. {1939) Ex. Cc. it, 144.—CAN. 


PART III, SECT. 1, SUB-SECT. 2.—A. 
ki. —-~ Inapphteabiitty to specified 


communily.J—In order to show that 
tho Innglish law on its introduction to 
India In 1726 was inapplicable to a 
por uar community, it is not enough 
oO prove that the conmunity had, 
rior to that date, been governed by u 
aw differing from Knglish law. What 
must be shown is that the English law 
js based on or presupposes social or 
poliicnl conditions peculiar to the 
country of its origin & it is impossible 
or inexpedicnt to apply the provisions 
of it to the coumnun Ly. in question.— 
In the Goods of ZRAD (1930), 
I. L. R. 58 Cale. 761.—IND. 


PART III. SECT. 2, SUB-SECT. 1.—A. 


hi. Mode of exclusion —_ Subject- 
matter covered by colonial legislation. }— 
The provisions, relating tofraudulent & 
preferential assignments, of Assign- 
ments Act, 1907, repealed in 1921, 
re-enacted in 1923, & consolidated in 
Fraudulent Preferences Act, R. 8. A. 
1922, constituted a complete code upon 
the subject which had the effect of 
excluding Stat. 13 Kliz. c. 5, 8.3, as to 
a pene action.—Connorsa v. EGLI, 
1924) 2D. LJ. 50; 1 W.W. R. 1050; 
20 Alta. L. R. 205.—CAN. 


PART II. SECT. 2, SUB-SECT. 1.—B. 

1 (p. 463) i, ——— Eramination of 
petitioner—Evidence Amendment Act, 
1869.}—Sect. 43 of Divorce & Matri- 
monial Causes Act, 1857, was, 
completely superseded & covered by 
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Evidence Amendment Act, 1869; &, 


in any event, is not in force in Alberta 
since it is in direct conflict witk sect. 8 
of Alberta Evidence Act, BR. 8S. A., 
1922, c. 87.— EMENY v. EMENY (Alta.), 
{1929} 1 D. L. R. 253; [1929] 3 
W. OW. 1. 577; 24 Alta. L. R. 30 
CAN. 

p (p. 463) i. Kxrpropriation—Land 
Clauses Act, 1845—-Not applicable in 
Ontario. }—Re Mayo v. TORONTO CITY, 
(1929) 3 D. L. R. 890; 64 0. L. R. 
13.— CAN. 

w (p. 463) i. Forfeiture Act, 1870 (ce. 
23)—-Not nH Seeking to Saskatchewan, }— 
aa rate sask.), [1927] 1 W. W. R. 


dd (p. 463) i. --—- d pportionment 
Act, 1870.)—Hdd: not in force in 
Saskatchcewan.—UGLuM t. TORKEIBON, 
ee W.W.R. 26; 4.1L. R. 1022. 

oo (p. 463) 1. —— ——* Applicable to 
Alberia.}—The ‘‘ prohibited degrees of 
consanguinity or affinity ’’ referred to 
in 5 & 6 Will. 4, c. 54, are those set 
out. in Archbishop Parker’s Table of 
1563, which is printed in the Book of 
Common Prayer of the Church of 
England, & thia Act is in foree in 
Alberta, except in so far aa said table 
is altered by t. S. c,; 1927, Cc. 127.— 
Re SKIDLER & MACKIE a digee) 


4D. L. R. 478; 2 W. W. 
CAN. . 

r (p. 464) i. ——— Judicature Acte— 
Rules under—Not applicable in On- 


to India.J—Easr Inp1a Co. v. OprTcHURN 
(1850), 7 Moo. P. C. C. 85; 5 Moo. Ind. App. 
43; 14 Jur. 253; 18 BE. R. 811, P. C. 


Annotation :—Folld. Ruck b : fat ‘ 
8MonP GOL usmaboye . Mottichund (1853), 


Vol. XVIL.—Dependencies. Cases 315a—378a. 
315a. -—— Limitation Act, 1623 (c. 16)—Extends ; 815b. S. P. RuokMABoYE v. LULLOOBHOY Mot- 


TICHUND (1858), 8 Moo. P. C. ©. 4; 5 Moo. 
ane App. 284; 22 L.T. 0.8. 203; 14 E.R. 


Part 1V.—Ecclesiastical Law. 


345a. Canada—United Church of Canada—Decision 


not to enter union--—Subsequent decision to 
enter in accordance with provincial legisla- 
tion--Invalid.}--By an Act to come _ into 
force on June 10, 1925, the Dominion legis- 
lature incorporated the United Church of 
Canada so as to give effect to an agreed basis 
of union between the Presbyterian, Methodist, 
& Congregational Churches throughout 
Canada. The congregations of the uniting 
Churches were to become congreyations of 
the United Church, & their property was to 
vest therein. By sect. 10, however, if any 
congregation voted at a meeting held within 
six months hefore June 10, 1925, not to enter 
the union it was not to be affected by the 
Act, & by cect. 4 (c), it was to be deemed 
not to have become a member of the United 
Church. The legislature of Nova Scotia had 
passed an Act, to come into force upon the 
United Church being incorporated, enacting 
that property of uniting congregations in the 
Province should vest in the United Church. 
Sect. 8 (a) provided that if a congregation, 
at a meeting held within six months after 
the incorporation, voted not to enter the 
union its property was not to be affected. 
but that if the congregation decided later to 
enter the union the Act was to appv to it 


& its property. A Presbyterian congrega- 
tion in Nova Scotia voted at a meeting held 
within six months before June 10, 19265, not 
to concur in the union, but at a meeting held 
within six months after that date voted to 
enter the United Church :—Held: as by the 
Dominion Act which incorporated the United 
Church of Canada the effect of the earlier 
vote was that the congregation was not a 
constituent member of that body, it could 
not by virtue of Provincial legislation become 
a member, nor could its property vest upon 
the footing that it was so; further, that the 
later vote could not be treated as a decision 
to apply to the United Church for admission, 
with the effect that, if the application was 
acceded to, its property vested therein under 
8. 8 (a). The earlier vote, however, did not 
necessarily for ever debar the congregation 
from entering the United Church, ag the 
Dominion Act) recognised that a non-con- 
curring congregation might beeome a member 
at a later time, theugh the Dominion legis- 
lature at present had not provided means 
whereby a later union could be cffeeted.---- 
St. LUKH’s PRESBYTERIAN CONGREGATION 
OF SALTSPRINGS TRUSTEES v. CAMERON, 
[1930] A. C. 673; 99 L. J. P. C. 206; 148 
L. T. 60], P. C. 


» 


Part VIII.—Property in Land. 


369. Add. Annotation :-—Refd. Hdwards v. A.-G. 


for Canada (1929), 46 T. L. R. 4. 


A.-G. OF CANADA, [L931] 48 'T. Tl. BR. 24; 75 
Sol. Jo. 780, P. C. 


872a. 
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tario.|— The effect of mile 2 of the rules 
of 1913 is to make those rules a com- 
plete code of procedure, either by 
special provisions or by analogy, & the 
ractice {on England no longer obtains 
n Ootario.—K empv v, BEATTIE, [1929] 
1D. L. R. 55; 63 0. L. RR. 176..- CAN. 

t (p. 464) i. Real Hatate Charges Act, 





1867 (c. 69), 8 2-—-Applicable ta 
Saskatchewan, }-—Re ACDOUGALL, 
{1927} 3 D. L. R. 464; [1927] 1 


R. 
W. W. R. 6125 21 Sask. L. HK. 397.— 
CAN. 

g (p. 464) 1. -——- Charging order.)- -- 
Solicitors Act, 1860, 8. 28, is in force in 
Saskatchewun & must be given full 
effect. In matters of practice & pro- 
cedure in the cts. thereof. Under ite 
provisions, the ct. has power, in any 
poe to make a charging order 

favour of a solr., with respect. to his 
taxed costs, against any property re- 
covered through his instrumentality ; 
& the charge may be granted not only 
upon the interest in the preserved 
property of those by whom the solr. 
was empluyed but also upon the 
interests of others interested in the 
preserved property who get the benefit 
of its preservation, even though they 
were not parties to the action.—- 
BLOOMAERT v. Duxtop, [1930] 1 


- --——— Vesting of lands now forming 
Saskatchewan.]—A.-G. oF SARKATCHIEWAN, 


SAL oe me ee eee ee nee Ht ce te Um Ne ee RN NR ee A Ne mE Re me 


W. W. R. 27035 2 D. L. Re. 3803 24 
5S. L. R. 261.---CAN. 


mm (p. $04) i. -——~— Applicable to 
Alberta.}—LamMkb ov. LAME, [1925] 
Db. L. R. 426; (1925) 3 W. W. ht. 897. 
—-CAN. 

b (p. 465) f. —~—- Applicable to 
India.jJ-—~The above Act extends to 
fudia, & applies to Hindoos & Mahome- 
dana as well as Europeanr, in civil 
actions In the Supreme Ct.-—KUCKMA- 





BOYE v. LULIOOBHOY MOTrICcHUND 
(1858), 5 Moo. Ind. App. 234.—IND. 
PART IV. 
i, -— tailes of conversion to 


induixm.|)-—-Itn the Indian  Suc- 
cession Act (KXXIX. of 1925), the 
term *‘* Hindu °’ is used In a theological, 
as diletinguished from a national or 
rucial sense. A person of non-Hindu 
origin can become a Hindu by con- 
version, Membership of a caste Is 
not a necessary pre-requisite for being 
a Hindu. it je a question of fact In 
each case whether a given person is & 
Hindu or not. A Kuropeau docs not 
become a Windu merely because ho 


srofesses 8 theoretical allegiance to the , 
indu faith, or is an ardent admirer & | 
advocate of Hinduism, & its practices ; | 
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378a. --—-- Foreshore & bed of navigable river— 
St. Lawrence.}—T'ine King, as representing 


but if he restdes long in Indla, abdileates 
his religion by aclear act of remunela- 
tion, & adopts Hinduism by under- 
going formal conversion, gives up, along 
with Christianity, bis Christian name 
& deliberately assumes a Hinde name, 
marries, in accordance with Uindu 
religions rites, a porson who fs a Hindu 
hy race & religion, & eute hitmeself off 
from his old euvirouments, & takes to 
the Hindu mode of Ufe, fn such o case 
the Ct. may justly come to the eonclu- 
sion that he isa Hindu within Lidian 
Sucecssion Act. A Kuropean who 
hecornes a Hindu is weverned by Hindu 
luw, the test In such case being not 
domicil, but  religion.—MORARSI v, 
ADMINIATRATOR-GENERAL OF MADRAS 
(1928), I. L. RK. 52 Mad. 160,-—IND. 

Canada— United Church of Canada,)— 
See cuses in BCOULESIASTIOAL Law, Part 
VIII., Sect. 9. 


PART VIII. SECT. 1. 

370 {. Canudu--leespectite righla of 
Dominim & Province —Territory ceded 
to Indiuns-~British North America Act, 
1867 (c. 3).J—-UROVINCE OF QUEBKO 
®. DOMINION OF CANADA, He DOMINION 
OF CANADA & PHOVINCES OF ONTARIO 
& QUEREC, Re INDIAN Crapan (1898), 
30 . OG. k. 151.-——CAN. 


Cases 378a—390b. 


the Province of Quebec, is the sole owner of 
the foreshore & bed of the St. Lawrence 
Itiver at the place where the Montreal 
constructed works which 
necessitated the outlet of a sewer in the city 
of Montreal. being changed. 
statutes did not authorise the harbour comrs. 
to take possession of the lands of the Province 
of Quebec without compensation.— MONTREAL 
MONTREAL HARBOUR OOMRB., 
TETREAULT v. MONTREAL HARBOUR CoMRs., 


harbour comrs. 


CORPN.  v, 


A.-G@. FOR QUEBEC v. A.-G. POR CANADA, 390a. --- — 
(1926) A. C. 299; 95 L. J. P. C. 60; 184 
L. T. 578; 42 1. L. ht. 98, P. C. 


378b. 





Council, 


aU eR OE OR RE Am = ee emer eee oe renee: 


e i, Kiighis of Doninion & 
prirale person-~—Grant of land by pro- 
vince before confederation, \— Where pitf. 
Glatmed under a pwrant issued by the 
provinee, im 1847, prior to confedera- 
thon o--/lebd ss the Crown, as repre- 
rented by the Dominion under B.N.A. 
Act, bR67, 5. Ob (82), could vot grant 
by Keenee power to creet ao owelr on 
private property.—DELAP t HAYDON 
pee 30D.L. R011; STN.S. RR. Sati. 


ones 


Indian Reservea—- Indians 
mr entitled to alienate by lease or sale— 
Feight of Crrn to recover possexsion, \-- 
KR. or. MeMasten, [1026] Kxeh. C. R. 
68.— CAN. 


© ili, eee Ce OK a docu- 
ment dated Mar, 10, S21, “the 
British Indian Chiefs of St. Megis,” 
“for themselves & on behalf of their 
tribe, who they represent,” purported 
to lease to C., his heirs & assigns, 
eertadn land, part) oof Crown land 
reserved for the Indians, & not ecded 
or surrendered to the Crown by the 
Tnditns, on Cornwall Island fn the river 
St. Lawrence, for 99 yours,  & at the 
expiration thereof for another & further 
Hke period of 99 years & so on until the 
full ond & term of 990 years shall be 
fully ended & completed.”” The Chiefs 


O ther 


covenanted “that they are the repre. | 


sentatives of the sald tribe of St. Regis 
as well as trustees of their cetate & as 
such that they have a perfect right ”’ 
to make the lease. The consideration 
was $100 cash & a yearly rent. of $10. 
C. nite red fnto POskexsiOn on Mar, 10, 
PRZ1, & possession was continued fn 
BUCCESKLVE assignees, & i was admitted 
in this action that. deft. was In posses- 
sion as assignee of whatever rights C. 
bad under the lease, The rent was 
wid yearly to Mar. 10, 1820, when the 
Yrown refused to aceept further rents. 
From about 1875 the rent was paid to 
the Department of Indlan Affairs, for 
the benetlt of the Indians. The lease 
was registered at the Department of 
Indian Affairs in 1875.) There was in 
evidence a letter of Feb, 26, STS, 
from an official of the Department to 
one B., an lndian, in reply to a letter 
from 2B. not produced, in’ terms 
apparently recognising rights of ¢. 
vuder the Jease. The Crown notified 
deft. to give up) possession at the 
expiration, Mar. 10, 1920, of the term 
of oO) years; &, deft. not complying, 
it took proceedings to recover posses: 
sion of the land, as ungranted Crown 
lands reserved for the Indians :— 
Held; the Crown was ontitled to 
ossession. The lease waa invalid in 
aw; the chiefs had no power to make 


Boundary between Canada & Newfound- 
land.J|—The effect of various Orders 
Proclamations, & Statutes being to 
give the Govt. of Newfoundland, not mere 
rights of inspection & regulation upon a line 
of shore, but territory which became as much 
a part of the colony as the island of New- 
foundland itself & was capable of being defined 
by metes & bounds :—Held : 
between Canada & Newfoundland in 
Labrador Peninsula was along the crest. of | 


EE CURE 2 a= oe nee eeemerep = co mee. 





| prospecting 


BETWEEN 


The Dominion 


38la. ——— 


8390b. 





in 


ings 


a 


the boundary 
the 
166 ; 


it, & the taking of it violated the 
Proc lamation of’ 1763 — respecting 
Indians & Indian Jands, & subsequent 
enactments.— MASTERBROOK 9. — R., 
f19sIp S.C. R. 210; 1D. L. R. 628 ; 
{1029} Ex. C. lt. 28.—CAN. 

eiv. —— - Boundaries— Whether 
erlenied buy acta of posression by 
Indians. |-—N. v. HEISLER (N. 3S.) (1913), 





= ey 











13 bk. L. R. 375.—-CAN. 

ev. -——-- —-—- Right to sell cordwood 
cut on unsurrendcred reserve land, }-— 
FRGAN v. MCLEAN (1869), 29 U. C. HR. 
2()2.—CAN. 

e vi,------ Indian lands—Sale by Indian 
before reecipt of Crown patent: Indian 
Art, ROS. OC. 1906, e 81, 102, J-- 


&. 
SANDERSON tv, HEAP (1900), 11 W. I. A. 
238. -- CAN. 
> $379 i. South Africa—Restriction of 
do _mining—- Whether Pro- 
clamation ultra vires.J—h. vu. NOLTE, 
[1928] App. LD. 377.—S. AF. 

ep. frdia—Land held by last India 
Company. |-~A village not permanently 
assessed was granted by the [Kart 
India Co. in E843 to the predecessor 
of pltf, with a condition restraining its 
alienation without the Govt.’s previous 
sanction :---Held : though the formal] 
assumption of sovereignty in India by 
ihe Crown was only in 1858, yet the 
possessions were, as provided by the 
mrevious Charter Acts, held by the 
Sast India Co. only as the delegates of 
& in trust for the Crown.—SECRETARY 
OF STATE FOR INDIA v. Raga PARTHA- 
BARATHY APPa Rao (1926), 1. L. WR. 49 
Mad. 349.—IND. 


PART VIII. SECT. 2. 


li. ———- ——— Lands vested in Crown 
at ti me of admission of Rupert's Eien 
ad North-Western —Territory.)-- Upon 
Rupert’s Land & the North-W estern 
Territory being admitted into & 
beeoming a part. of the Dominion of 
Canada under the Queen’s Order in 
Council of June 23, 1870, all lands, 
“Jands ’’ including lands, mines, 
minerals & royalties incident thereto, 
then vested iu the Crown & now lying 
within the boundaries of the province 
of Saskatebewan were vested in the 
Crown in the right of the Dominion of 
Canada: & not in the right of, or to be 
adpiinistered for, any rovince or 
provinces to be established within such 
area: nor to be admiuistered for the 
benefit of the inhabitants from timo to 
time of such area, otherwise than as 
sharing {n any benefit which might 
accrue to them under the dispositions 
of Parliament; & the Dominion is 
under no obligation to account to the 
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the watersheds of the rivers flowing into the 
sea on the shore of Labrador.—Re BOUNDARY 
CANADA 
LABRADOR PENINSULA (1927), 187 L. T. 187 ; 
43 T. L. R. 289, P. C 


381. Add. Annotation :—Apld. A.-G. for Alberta 
v. A.-G. for Canada, {1928] A. C. 475. 


& NEWFOUNDLAND IN 


ror ALBERTA v. 


3] —A.-G, 


A.-G. FoR CANADA, No. 98a, ante. 


—— Dedication as naval depot— 
Revocation of dedication. | 


AUSTRALIA COM- 





MONWEALTI v. NEW SoutrH WALES STATE, 
No. 56a, ante. 


Land held under Discharged Soldiers’ 
Settlement Acts—Eviction.|—II a person hold- 
Crown land in 
Australian Discharged Soldiers’ Settlement 
Act,1917,& ainending Acts, fail to carry out 
the conditions laid down in his agreement 
with the Govt., 
judicial or quasi-judicial inquiry.—LAFFER 
v. GILLEN, [1927] A. C. 886 ; 
137 1. T. 


South Australia under 


he can be ejected without a 


06 L. J. P. C. 
701; 48 T. L. R. 694, P. C. 


ee ce mn ce ed ER hi me ee Se Oh PARA FONE NOL RO Se, Sie Ee 


Provinee of Saskatchewan for any lands 
Within its boundaries alienated by the 
Dominion prior to Sept. 1, 1905, when 
the Suskatchcewan Act, 1905, cameo 
into foree. ~- He SASKATCHEWAN 
NATURAL RESOURCES  JQtEFERENCR, 
[1031] S.C. RR. 268; 12D. E.R. 865; 
affd., (1931) 48 bP. L. R. 24, PP. C.—CAN, 


qi. —— Whether sale of ordnance 
benel cancelled.)-—-MURPHY v. KR. (1892), 
3 Kxch. C. HR. 75.—CAN. 


q ii. - Timber eal on Crown londs 
—Necressity for marking. |-— HARRISON 
Bay Co., LTD. », GAUTHIER (1925), 35 
B. C. R. 498.---CAN, 


q iii, ——- Deevision of Minister of 
Lands, Forests & Mines—Effect of. }-- 
The deewion of the above Minister in 
fuvour of the issuing of a pateut is 
merely an intimation that he will 
recommend such issue; ft fis neta 
final adjudication & doek not bid the 
Crown. Frravarhick e. Re, (1e26) 4 
D.L. R. 239; 59 O. L. R. 33t.--CAN, 

ri Canal Reserve, Ottawu.}-— 
Held: legislation witb respect to 
Ordnance lunds vested in the Provinee 
of Canada the lands comprised in 19 
Vict. @. 45. sched. 2, & any trust witb 
Which the Joands were inpressed wus 
put an end to ds to (he lands under that 
schedule by such legislation, & 7 Vict. 
c. 11 gave power tuo sell any vacant 
land not required for inftitary or canal 
purposes or for the Ordnance Dept.—- 
Orrawa (CITY) ¢. GRAND TRUNK Ry. 
Co... OTTAWA (CITY) wv. OTTAWA & NEW 
York Ry. Co. (120), 64 D. LL. R337; 
50 O. L. R. 239.—-CAN. 


ti. S. PP. R. ve. Cuppiny (1831), 2 
Nid. L. R. 8.—NFLD. 
tii. S. Po. R. vw. RYAN (1831), 2 Nfld. 
L. R. 47.—NFLD. 


a Agreement to erchange— 
Necessity for consent of Commissianer of 
Croun Lands—Duty on eG or. jJ— 
May tv. DALY, [1927] S. A i. 428.— 
AUS. 

886 1. Australia—Right of New South 
Wales— To (arden nd.j—Held : 
New South Wales was entitled as 
against the Commonwealth, which 
claimed ip right-of the Imperial Govt., 
to possession to Garden Island.— 
STATE OF NEW SocrTn WALES fr. 
COMMONWEALTH (1926), 38 C. L. FR. 
74.—AUS. 

sc. India — Trunsfer --~ Necessity for 
deed.J}--A deed duly executed oS the 
officers named in 22 & 23 Vict. c. 41, is 
necessary in order to teauetor the 
ownership of Crown lands.—RUPAN 
SINGH vt. AKHAJ SINGH (1930), I. L. R. 
10 Pat. 203.—IND. 
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$91. Add. Annotations :--Apld. Sunmonu v. Disu 
Raphael, [1927] A.C. 881. Distd. Sakariyawo 
Oshodi v. Moriamo Dakolo, [1980] A. C: 667, 
P. C. Refd. Sobhuza II. v. Miller, {1926} 
A. C. 518 3. Bakare Ajakaiyo v. Southern 
Provinces Lieutenant-Governor, [ 1929] A. CG. 
679; Eshugbayi Elcko v. Nigeria Government 
(Officer Administering), [1931] A. C. 662. 


391a. ——— Lands acquired under Public Lands 
Acquisition Ordinance—Right of chief to 
compensation.]—'The Govt. of Nigeria 
acquired under the Public Lands Acquisition 
Ordinance a compound in Lagus, which with 
other compounds was held by applt. as para- 
mount chief for the use of his family & 
household, members of which 7 
houses in the compound & used the land in 
common. The occupants had heritable 
rights in their holdings subject. to a reversion 
in the chief in the event of the family of an 
occupant becoming extinct. A Govt. grant 
had been made to a headman placed in 
charge of the compound :—Held: the ocen- 
pants were entitled to the compensation 
awarded, but subject to applt. receiving some 
small portico: of it in respect of his re- 
versionary ri,"ht; the Govt. grant did not 
affect the respective rights of the chief & 


occupied | 


| 


a ne 
a 
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the occupants to the compensation.—SAKARI- 
YAwoO OsHODI v. MonIAMO DAKOLO, [1930] 
A.C. 667; 99 L. J. P. C. 233; 144 L. T. 86; 
46 'T. L. R. 599, P. C. 

892a. Kenya—Sale of Crown lands by auction— 
Restriction to Europeans. ]—Under the terms 
of the Crown Lands Ordinance, No. 12 of 
1915 of Kenya, for the lease or sale of Crown 
lands :—-Held ; there was power for the 
Comr., whether the sale was by auction or 
not, to restrict the user of a house to Euro- 
peans, except such Asiatics or Africans as 
were employed therein as domestic servants, 
& the sale or lease might be contined by him 
to bidding by Europeans only. Restricted 
auction could be held under the ordinance, 
& whether the restriction should be based on 
racial distinctions was not a question of law 
but. of policy. The procedure followed of 
postponing the sale ordered by the Comr. 
for Aug. 11, 1028, on an ex parle application 
for mandamus by appet. who was an Indian 
subject of His Majesty resident in Mombasa, 
made by him on Aug. 8 not approved.— 
LOCAL GOVERNMENT LANDS & SErrLeEmMuNntT 
Comk. ¥v. KADERBHAL, [1931] A. C. 652; 
100 L. JI. P.O. 124; 145 L. T. 265, P. C. 

Annotation :—-Refd. Kxhugbayt Mleko o. Nigerla Goveru- 

ment (Officer Adimiuistering), [10381] A. C. 662. 


Part IX— Judicial Committee of the Privy Council. 


393a. -——-—- Not refusal of Governor-General of 
Canada to grant flat under Petition of Right 
Act.|--The Ciovernor-General o1 (3nada, in 
deciding under sect. 4 of Petition of hight 
Act of Canada whether to grant his tiat, 
does not act as a “ judicial officer’ within 
the meaning of Judicial Committee Act, 
1833 (c. 41), 8. 3. & consequently an appeal 
from his” refusal does not lie to His 
Majesty in Council.—-Lovinoxp v. CANADA, 
GOVERNOR-GENERAL, [1980}) A. C. 7175 90 
LJ.P.C. 178; 1441.77.47; 46 T. bl. 
618; 75 Sol. Jo. 278, BP. C. 

394. Add. Annotations -- Folld. Strickland (Lord) 
v. Grima, [1930] A. C. 285. Refd. Nadan v. 
R., {luz} A.C. 482. | 

394a. —-—— Specia] jurisdiction given by 
Letters Patent.}-— The Malta Constitution 
Letters Patent, 1921, provide by art. 38 ‘ all 
questions which may arise as to the right of 
any person to be or remain a member of the 
senate or the legislative assembly shall be 
referred to & decided by our Ct. of Appeal in 
Malta.” The Ct. of Appeal having held that 
the clection of the second & third applts. to 
the senate was null & void, & special leave to 
appeal to His Majesty in Council having been 
granted :—Held: the intention of the above 
article of the letters patent was tu designate 
the Ct. of Appeal a special tribunal finally to 
determine all questions of the nature stated 
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PART IX. SECT. 4, SUB-SECT. 2,—A. 

448 i. General rule.jJ—Specla] leave 
to appeal should only be granted where 
the case involves matters of public 
interest or some important quoetion of 
law.—RIcHes v. Ciry or Mooar Jaw, 
1925)4 1D. L. R. 326; (192533 W. W. 

* 899.—CAN. 

e i. ——.}--The main question for 





been 


which had 


1 8 ee en eee ot 


decision was whetber a certain agr 
ment between the 
Hindu communitics of a town regurd- 
ing religious proceasions which had 
brought about by the Sub- 
Divisional Officer a few years ago, & 
been signed 
persons of each community was of 
permanent effect & binding on ail! 


without annexing to the jurisdiction the 
ordinary incident of an appeal to the Crown 
under the prerogative to admit: an appeal ; 
& accordingly that the appeal should be 
dismissed.—STRICKLAND (LORD) vv. GRima, 
[1930] A. C. 2853 sub non. PARNIS v. AGIUS, 
N09 J.P. C. sl; 42. T. 886; 46 T. Lm. 
104, P.C. 
398a. Supreme Court of Palestine---Sitting as court 
~ Of Orst Instance. j-- JitusALeM-JAFRA — Dits- 
TRICT GOVERNOR v. SULEIMAN Munna, No. 
20a, ante. 
401. Add. Annotation :-. Refd. Nadan v. R., [1026] 
A.C. 482. 
405. Add. Annotation :—-Consd. Je "Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. GC. 242. 
406. Add. Annolation :—Consd. Ite Transferred 
Civil Servants (Ireland) Compensation, [J920] 
A. C. 242. 
439a. Not concerned with matters of procedure. }- - 
ATTA MOHAMMAD v, R., No. 532a, post. 


444a. -—--- Creation of special tribunal-.To try 
election petitions.]—-STRICKLAND (Lonb) 0. 
GRIMA, No. 34a, ante. 
445. Add. Annotation :—-Refd. Nadan v. ht., (1026} 
A. C. 482. 
a. -——— ——-- Freedom of speech of members of 
legislature.]---MAHOMED ABDUL CADER  v. 


err arn pepreee—eaeeetg. Ete me RE eee me eR ae ne 
er ete ate 


members of both communities :-— Held: 
the case involved a matter which was 
of general fiinportance ta both cam- 
munities, & although the valuation 
was very small the case was “* other- 
wise a fit one for appeal to His Mujesty 
in Couneil.’’— SUBHAN’ vw. Banunam 
sinauy (1920), I, L. R. 52 AL 320.— 
IND. 


B0- 


Muhammedan & 


by certain | 
{ 


4] 


466a. cece 


482a. —-- 


485a. 





Cases 468a—6501. 
KAUFMAN, [1928] W. N. 264; 
425, P. CO. 


66 L. Jo. 


465. Add. Annotation :—-Apld. A.-G. for Alberta 


vw. Cook, [1926] A. C. 444. 


Patent cases.|—As no question 
of general importance usually arises in a 
patent case, their Lordships deprecated the 
granting of special leave to appeal in cases of 
that nature in which there were concurrent 
judgments.—PoOPH APPLIANCE OORPN. v. 
SpPANIBH RIVER Pup & PAPER MILLS, LTD., 
[1929] A. C. 269; 98 L. J. P. C. 50; 140 
L. T. 409; 46 R. P. C. 23, P. C. 


-}-—In the Cade of Civil Procedure, 
1908, s. 110, dealing with appeals to the 
King in Council from a decree or final order 
of a High Ct., the words ‘‘ the amount or 
value of the subject-matter of the suit in the 
ct. of first instance”? mean the amount or 
value at the institution of the suit, not at the 
date of the decree in the ct. of first instance, 
& that meaning is not affected by the alterna- 
tive condition which follows in the sect.— 
GUDIVADA MANGAMMA v. MADDI MAHALAK- 
SHMAMMA (1929), 57 L. R. Ind. App. 56; 
90 L. J. P. C. 78; 142 L. T. 813; 46 T. L. R. 
130, P. C. 











Directly or indirectly involved—Success- 


497. 


ful appeal rendering possible prosecution of | 501. 


claim for larger sum.|—Upon a dispute as to 
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a contract for the sale of foods. arbitrators 
awarded Rs. 18,000 to petitioner & Rs. 3,900 
to resps. The award in favour of petitioner 
having been set aside, he brought a suit to 
set aside the award in favour of resps. The 
appellate ct. in India made a decree dis- 
missing the suit & refused to certify under 
Code of Civil Procedure, 1908, s. 110, that 
the case was a fit one for appeal to the 
Privy Council in that it would “ involve, 
directly or indirectly, some claim or question 
to or respecting property "’ of Rs. 10,000, or 
upwards. Petitioner contended that he had 
a right of appeal under the above words of 
sect. 110, since if the appeal succeeded he 
could proceed with a sult, which had been 
stayed, claiming Rs. 81,000 damages under 
the contract :—Held: without defining the 
meaning of ‘‘ property ’’ as used in sect. 110 
petitioner’s claim upon the contract was too 
remote to be considered as being property 
indirectly involved, & his petition should be 
dismissed.—-UDOYCHAND PANNALAL v. GUZ- 
DAR a & Co. (1925), L. R. 52 Ind. App. 
207, P. O. 


Add. Annotation :—Refd. Gudivada Mon- 
gamma v. Maddi Mahalakshmamma (1929), 
99 L. J. P. C. 78. 

Add. Annotation :—Refd. Nadan v. B., [1926] 
A. C. 482. 








466 i. ——— Not if important only 'o 
parties. Pied vir f none but tie 
parties to a litigation are concerned 
with the result of a case. In every 
such case, where the valuation is less 
than the prescribed limit, there is no 
right of dag to His Majesty in 
Counoll. It is only when a case fs of 
larger iuaportance & the = principle 
when finally decided by the Privy 
Council will be of benefit, not only to 
the people who are directly Involved, 
in the Htigation, but to a considerable 
body of other people, that leave to 
appeal should be granted.-—Rucncna 
SAITHWAR Dv, HANSRANI (1928), I. L. RR. 
50 All. 640.—-IND. 


468 v. —-——.]—-Where in a petition 
for leave to appeal to His Mateuts In 
Council the subject-matter of the suit 
is more than Rs. 10,000, & the Higb Ct. 
affirmed the decision of the trial ct., 
&, therefore, the only question to be 
determined was whether thore was a 
substantial question of law involved 
in the caso :-—Held: the certificate for 
loave to appeal could not be granted, 
as the question Involved, whether, if the 
marriage of the mother has been post- 
tively Uaproved, the acknowledgment 
by the father {s sufficient for the 
legitimation of a son, having been 
definitely settled by their Lordships of 
the Privy Counct], waa not a substantial 

nestion of law within Civil Proceduro 

ode, 8s. 110.-—FRRozt DIN Kuan t. 
NawWAB KHAN (1928), I. L. Wt. 9 Lah. 
582.—-IND 

476 1. Leave granted on terms—By 
what court imposed.}—Where leave to 
appeal to the Privy Counct] fa uted, 
the conditions attached to such loave, 
& the terma on which it ts allowed, 
should be left to the Judicial Com- 
mittoe.—STEVENSON ¢, FLORANT, [1926] 
1D. L. R. 601; (1926) 8. Cc. R. 90.— 


477 =i. Security—BRBy whom 
allowed-—-Privy Council Appeals Act, 
R. 8S, O., 1914 (¢. 54), &, 11. }—-McBRME 
vw, ONTARIO JOOKEY CLuB, Lrn., [1926] 
aw L. R. 748; 88 O. L. R. u67,— 


° 





4, SUB-6ECT. 2.— 


« (a). 
Partnership  auit.}— 


PART IX. cee 
483 Iv. 





Where leave to appeal to the Privy 
Council was applied for, petitioner 
contending that the decree involved 
a claim respecting property of Ks. 
10,000 within the meaniug of Civil 
Procedure Code, 1908, 8. 110 (2) :-— 
Tield: it was the value of applt.'’s share 
in the partuorship that must be looked 
to, & not the value of the whole of the 
partnership property.—NARIMAN Rus- 
TOMI! MERTA v. HASHAM ISMAYAL 
VALAD HAJI KHAMIBA (1924), I. L. R. 
49 Bom, 149.—-IND. 


483 v. ** Property ’—-Loss_ of 
trade & goodwill. |--W here the result of 
& judginent was to destroy or prevent 
defts. from trading by depriving thorr 
of goodwill & of trade names which 
they had hitherto used :—-Jleld: these 
were *‘ property "'; & as any of the 
mattors In controversy was worth more 
than $4,000, the matter was a 
**poounlary amount ” exoeeding that 
sum within I'rivy Council Appeals Act, 
8. 2.—BATTLE CREKK TOASTED CORN 
FLAKE Co. 0 KELLOUG TOASTED CorRN 
FLAKE Co., (192412 D. L. RK. 1238; 54 
Q. L. R, 629.--CAN., 

488 vi. -——.]—In a suit for an case- 
ment of light & air claimed by the 
owner of property A. against the owner 
of property L., it is the value of the 
casewient & not the value of property 
A. that determines the appealable value 
for leave to appeal to the Privy Council 
under Civil rocedure Code, 1908, 
8. 110.—-LALLUBHAL PRaasl vo, BHIABAL 
DAJIRNAAI (1929), I. L. R. 53 Bom, 552. 


— 





483 vii. —-—~-.]—In Code of Civil 
Procedure, 1908, s. 110, deal witb 
appeals to the King in Council from a 
decree or final order of a High Ct., tho 
words ‘“‘the amount or value of the 
subject-matter of the suit in the ot. of 
first instance ** mean the amount or 
value at the institution of the suit, & 
not at the date of the decree in the ct. 
of first instance ; hat meaning is 
not affected by the alternative con- 
dition which follows in the sect. 
—MANGANNA Yv. MAHALAKSHMAMMA 
(1929), I. lL. RR. 53 Mad. 167.—IND. 


h il. --—QOn an application 
for leave to appeal to tbe Privy 
Council mesne ote subsequent to 
tho date of the High Ct. decrec cannot 
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be taken into account in making an 
estimate of value under Divil Procedure 
Code, 1908, 8. 110 (2).—S#anaIRi 
SHAMBHULINGAM t. MANJAYYA (1925), 
lL. L. R. 50 Bom, 180.—IND. 

st. Not amount of penalty imposed 
by fine or forfetture under penal statute.) 
—RR.v. REGINA WINE & Spirit, LTD. 
fas 2), {1927} 2 W. W. TR. 1166; 67 

.L. R. 436.--CAN. 


PART IX. sad “ SUB-SECT. 2.— 


@ i. ----— Mution for injunction— 
Paasing-off action. |—These were motions 
on behalf of resps. for conditional leave 
to appeal to the Privy Couucil. Lesps. 
brought passing-off actions against 
applts., to obtain an injunction against 
each of them to prevent them from 
keeping their taxicabs painted in such 
@& manner as to be calculated to dcceive 
the public into thinking that their cabs 
were those of resps. The actions came 
on for trial & Injunctions were grarited 
against both applts. Defts. appealed, 
& the Ct. of Appeal in April last allowed 
the appeals in both cases &' dissolved 
the injunctions. Hesps. moved for 
conditiona) leave to appeal to the 
Privy Council against this order :— 
Held; proposed appeal did not directly 
or indirectly involve a claim or question 
to or rospecting a civil right of the value 
of £500, & the motion should accord- 
ingly be dismissed.—NICHOLSON _ v. 
Biack & WHITE CaBs, LTD., [1928] 
N. Z. lL. R, 610.—N.Z. 


e ii. Questions of public im- 
portance involved—Power to grant 
publicans’ licences.}--On a motion for 
conditional leave to appeal to the 
Privy Counci] from a décision of the 
Ct. of Appeal in which the a testion 
involved was the right of a licensing 
committee to grant prcaas: licences 
in a district originally forming part of 
a no-license district, but which by an 
alteration of boundaries had become 
merged in a license district :— Held : 
even if the proceedings did not involve 
& civil right of the value of £500 or 
upwards, the questions involved were 
of such general & public importance 
that conditional leave to apt should 
be granted without i terms.— 
epee he Youna, (1930) N. Z L. BR. 





525. Add. Annotation :—Refd. Nadan v. R., [1926] 





A. C. 482. 

§26a. From Canadian court.]—-NADAN v. R., 
No. 91a, ante. 

527. Add. Annotation :—Refd. Nadan v. R., [1926] 
A. C. 482. 


532a. —-——.}—Their Lordships do. not act as a Ct. 
of Criminal Appeal, & are not concerned to | 
regulate the procedure of cts. in India, or 
to criticise what is mere matter of pro- 
cedure.—ATTA MOHAMMAD v. R. (1929), 57 
L. R. Ind. App. 71, P. C. 


534. Add. Annoiation :—Refd. Nadan v. R., [1926] 
A. C. 482. 


538a. Question of jurisdiction of colonial court— 


Supreme Ct. of Ontario has jurisdiction to 
mandamus a county ct. judges criminal ct. 
to try, according to the procedure provided 
by Criminal Code of Canada, s. 827, a person 
against whom an indictment has been found 


by a grand jury for the county. The fact 


that. no rules have been made as to the issue | 
of a mandamus in a criminal matter does not. | 


To issue mandamus to inferior court.]— The 
preclude the Supremo Ct. from exercising its | 


hull powers. 


Special le:.ve to appeal to the Privy Council | 


was granted upon a petition alleging two 
grounds: (1) that the Supreme Ct. had not. 
jurisdiction to issue a mandamus in the 
circumstances above referred to, & (2) that 
under the Criminal Code the persons indicted 
had not the option given by sect. 827 to be 
tried without a jury. Special leave was 
granted on the first ground; the question 
whether the appeal could be entertained was 
reserved :— Held: the appeal should be 
dismissed, since the ground ugon which 
special leave was given failed, & the sccond 
ground was merely a question of procure 
& was not one upon which an appeal would |e 
entcrtained.—-A.-G. FoR ONTARIO v. DALY, 
1924] A. C. 1011: 94 L. J.P. C. 2153 132 
L. #210; 40 T. L. R. 814, P. C. 
Annotation :~-Refd. Nadan v. &., [1926) A. C. 482. 


538b. Question of procedure.|-—- A.-G. FoR ONTARIO 
®. DAaLy,. No. 538a, ante. 


542. Add. Annotations :—-Refd. Umra v. R. (1924), 
41 T. I. R. 86; Nadan v. R., [1926] A. C. 
482; Kishan Singh v. R. (1928), 44 T. 1. RR. 
690; Knowles tv. R., [1980] A. C. 366, 

549. Add. Annotation :— Refd. Nadan v. lt., [1926] 
A. ©. 482, 


549a. ——- ——-. ]—-NaDAN v. R., No. Va, ante. 


549b. Misinterpretation of statute. ]— 
The contention that in a criminal case a ct. 
in India has come to a wrong conclusion 
upon the interpretation of an Indian statute 
is not necessarily tantamount to an allegation 
of substantial & grave injustice such as to 
induce the Privy Council to give speé:ial | 
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| 
532i. Not a court of criminal appeal.) | 
— The Judicial Committee will netther | 
accept nor share the responsibility for |; 
the administration of criminal justice | 
in India, unless there has beon rome | 
violation of the principles of justice or | 
some disregard of legal principles.— | 
: 


criminal appeal, 


country al all. 


Rustrom v. R., Ranpik SiInen wv. R., 
TaBa Sines v. R., RHUDA BawSH vo. R. 
(1993), I. L. KR. 48 Bom. 5)5.—IND 
582 ii. .|— The power of the 
Judicial Committee to entertain appeals 
from a lower ct. fe not that of a ct. of 





to all.— 


ae ee eee 


but as the Privy |! 
Council advising the Sovereign with | 
rogard to the cxercise of the preroga- 
tive, which is a remnant of the powers 
of the Crowu to Interfere with tribunals 
of justice, which do not exist in this 
There must be proof 
that there was no proper trial 
the forms of all judicial procedure 
were disregarded, not only according to 
local ordinances, but according to the 
unvarying character wiich is common 

UNMANTRAO t. 

{. L. R. 44 Bom, 642 D 


Vol. XVII.—Dependencies. Cases 525—586a. 


leave to appeal.—Umma v. R. (1924), 41 
T. L. R. 86, P. C. 


558a. Trial for murder-—Failure to consider possi- 
bility of verdict of manslaughter. ]—-K NOWLES 
r. R., No. 564a, post. 


558. Add. Annotations :—As to (1) Consd. Umra v. 
‘i aay 417. L. R. 86; Nadan v. R., [1926] 
A. C. 482. 


560. Add. Annotations :—Refd. Nadan v. R., [1926] 
A. ©. 482; Knowles v. R., [1030] A. C. 366. 


564a. Trial for murder by judge alone---Trial by 
jury impracticable or not permitted by local 
circumstances.}—Applt. was convicted of the 
murder of his wife, & sentenced to death upon 
a trial in Ashanti without a jury. By sect. 9 
of Ashanti Administration Ordinance, 1902, 
‘so far as it is practicable & local circum- 
stances permit’ the procedure, civil & 
criminal, in the Ashanti ct. was to be the 
same as in the Supreme Ct. of the Gold Coast 
Colony ; in that ct. it was imperative by 
Ordinance that. a trial for murder should be 
with a jury. The trial judge had not stated 
that a trial with a jury was not practicable 
or not permitted by local circumstances. It 
appeared on the appeal that there never had 
been trial by jury in Ashanti. The death 
of applt.’s wife resulted from a wound 
inflicted by a shot from a revolver while she 
& the applt. were together alone in a room. 
By a dying declaration she had stated that 
the revolver had been tired accidentally by 
herself in) a@ manner which she described. 
The applt. in his evidence also attributed the 
wound to an accident by her. There was 
much circumstantial evidence :---Held: — it 
should be presumed thet a trial with a jury 
was not practicable, or was not permitted by 
local circumstances, & accordingly that the 
appeal failed so far as it was based upon 
want of jurisdiction ; but the appeal should 
be allowed upon the ground that the applt. 
had not the substance of fair trial, & had 
suffored substantial & grave injustice, in that 
the trial judge, having come to the conclusion 
that the revolver had been fired by the applt., 
had entirely failed to consider whether the 
evidence justifsedd a conviction for murder ag 
opposed to mansiaughter, & the Board was 
clearly of opinion that it did not. -—KNOWLIES 
v. R., [1980] A. CL 866; 99 1. 3. B.C. 108 ; 
143 L. 7T. 28; 46 T. 1. R. 276; 29 Cox, C. C. 
199, P. C. 

586a. Discretion of court below—-Judicial Com- 
mittee will not interfere—Though members 
of court below disagree.}—-Under Civil Code 
of Quebec, art. 1&9, a husband or wife may 
demand a separation on the ground of ** out- 
rage, ill-usage, or grievous insult’; & by 
art. 190: ‘' The grievous nature & sufficiency 
of such outrage, ill-usage & insult, are left 
to the discretion of the ct., which, in appreci- 


ee tte ei ae mere ee a 


PART IX. SECT. 4, SUB-SECT. 3.— 
B. (a). 
8 ii. ——,.}-—l. vw. Scorr (No. 2) 
(1924), 57 N. 8. Ht. 201.——-CAN. 
$38 ili. —---- Hvidence tmproperly 
aimitted.}---Jield: tho use made in 
evidence of books & documents found 
in the Ubrary of @ suspected person 
presented a question of * great gcoucral 
& public importance.”—-R, v, MCLLACH- 
LAN, (1924) 1D. L. R. 110903 42 Cano. 
(| Ceim. Cas. 66; 56 N. 8 KR. 549,~— 


& that 


It, (1924), 
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Cases 586a—€26. 


ating them, must take into consideration the 
rank, condition & other circumstances of 
In such a case the Judicial 
Committee will be very reluctant to interfere 
with the discretion of the ct. below, even 
where there has been a great difference of 
judicial opinion, unless it appears that there 
has been a miscarriage of justice.—BALDWIN 
v. BALDWIN (1922), 91 L. J. P. C. 208; 


the parties.” 


L. T. 10, P. C. 
598. 


53. 


606. Add. Annotation :—Refd. Nadan v. 


A. C. 482. 
608. 


613, Add. Annotation :—Refd. Kurana S.S. 
Burrard Inlet Tunnel & Bridge Co., [1931] 
A. ©, 300. 

618a. ax 





---DAVIS 2. co eee (1931), 48. L. RR. 


106, PLC. 


621. Add. oe ada :—Refd. Nadan v. R., [1928] 


A. ©. 482. 
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PART IX. SECT 7. 


m i, ----~— Plaintiff domiciled abroad.) 
--On an application by pitf. for leave 
to appeal per saltum to the Judicial 
CGomnittes of the Privy Council : 
Held: the question involved in the 
proppsod appeal was one of great 
goneral & public importance & leave 
10 appeal should be givon; but since 
pltf., had ostablished his domilelle 
abroad, he should be required to give 
security for the oosts of the trial & of 
the appeal to the Ct. of Appeal, as well 
as the usual security on appe als to the 
Judicial Committee.--- YOUNG v. CANA= 
DIAN NORTHERN Ry, no [L930] J 
C.1. C. 15 38 Man. bs ii. BOT CAN. 


PART 1X, SECT. 8, SUB-SECT. 1. 


ol —a--- = Question relating 
to frecdum of tnter-State  trade.|--On 
applications fo the High Ct. for certifi- 
cates under sect. 74 of the Constitution 
that questions of law as to the limits 
tnter se of the constitutional powers of 
the Conanonwealth & of the State of 





New South Wales involved = in the 
decision ia Har p. Nelson (No. 1),.4 
CG. LL. lt. 209, were questions ich 


ought to be determined by His Majesty 
in Council -—-Held the applications 


should bo refused.—Aar iF NELSON 
(No. 2) (1929), 42 C. Tn. RR. 2a8s3) 3 
A. I. J. 66; 1929 A. TL. Re. 177.— 
AUS. 

006 i. ------ veeeee Operation of 
AAustratian « Jadiciary act,  1903.)-- 


Judiciary Act, TNO8-1920, 8. 39 (2) (a), 
oxeludes an appeal us of right, to the 
Privy Council from a decision of Che 
Supreme Ct. exereising kederal juris: 


adetion, & gives to the High Ct. 
jurisdiction to entertain an appeal 
from such a deeision.-- LIMERICK S.S. 


Co. 0. COMMONWEALTH OF eae 
(1924.85 CL. L. R69: QOS. RINLS. WW. 
293; 31 Argus L. RR. 153.-- AUS. 


PART IX. SECT. 8, SUB-SECT. 2. 


85. Compelency of anneal — Fram 
Divisional Cerrt of ad fucaburies Division.) 
— Noa appeal Hes, untess the case falls 


within Privy Council Appeals Act, 
R.S. O., 1014 (ea. 44) or unless loave 


to appeal is es by the Judicial 
Comimnittes,—BoLannp ot. CANADIAN 
NATIONAL Ry. Co... (1926) 1D. L. R. 
420; 68 O. L. R. 225,-~CAN, 

sd. --—— From advisory apinton—- 
* Final judgment.’ |--Where questions 
wero referred to the ct. for its considera- 
tion, & the matter was heard before 
act. composed of four judges who were 


Add. Annotation :—-Consd. Re Letters Patent 
No. 189,207, Re Carbonit Akt., [1924] 2 Ch. 


Add. Annotation :—Refd. A.-G. of British 
Columbia v. A:-G. of Canada, [1924] A. C. 222. | 
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621a, ——— From 
Columbia—No power to grant leave in criminal 
matter — What is 
Upon the true construction of the Order in 
Council of Jan. 23, 1911, regulating appeals 
from the Ct. of Appeal of British Columbia 
to His Majesty in Council, the power of that 
ct. under F. 2 (b), in conjunction with the 
definition of ‘‘ judgment” in r. 1, to grant 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 


Court of Appeal of British 


‘‘ criminal matter.’’] — 


leave so to appeal from any ‘“ decree, order, 


R., [1926] | 


sentence, or decision ”’ 
criminal matter. 

statute of British 
person summarily convicted of an offence 


does not apply to a 
prosecution under a 
Columbia, whereby a 


A 


thereunder is liable to a penalty & imprison- 


Vv. 





99 L. J. 
134, P.C. 


626. 





C. ave 





equally divided in . opinion :—Held : 
(1) for the purpose of appeal to the 
Privy Council the opinion of the ct., 
although advisory only, could be 
treated as a final judgiont between 
parties; (2) the words “ tinal jJudg- 
ment’ in the Privy Council Rules 
mean that.) which is regurded as a 
tinal judgment under Canadian law.--- 
Re NOVA ScovriA LEGISLATIVE COUNCIL 
(No. 2) cng20), 59 N.S. RR. 40.-- CAN, 

sf. -- Order for trial by Jury.)--- 
Leave to appeal to the Privy Council 
from an order refusing to set. aside an 
order providing for a jury trial of an 
aetion for damages for personal fujuries, 
refused. —- BRADSHAW v, BRITISII 
Pretec RaAprip fang t Co., LYrp., 
jige7yi We. W. RR. 425; 38 B.C. Rh. 
111.---CAN. 

qi. —— Necessity Jor.}—Ever alnce 
34 Goo. 3, c. 2, 6. 36, now found, 
substant ially MAGE. in Privy 
Councll Appeals Act, 8S. O., 1914 
(c. 54), 8. 2, the sieht ‘of appeal in 
cases falling within its terms has stood 
unchallonged, & nu leave to appeal, 
elthor to be given by the at iclal 
Committee or by the ct. below, has 
been rogurded as necessary. Although 
the Act ts absolute tn prohibiting an 
Hie ad in cases which do not fall within 

this doos not deprive bis Majerty 
of the prerogutive right to grant leave 
to appeal ip any case in which he sees 
hg to oxereiso that right.—McBripn 

ONTARIO JOCKEY CLUB, LTD., qeene. 
1D. L. R. 743: 568 O. L. R. 267. — 
CAN. 

ti, ——---—.}--Applt. co., having 
been held Hable for approximately 
$7.000, appealed giving security only 
for $500 for the costs of the appeal. 
The appeal having been dismissed, 
applts. applied for a stay of proceedings 
pending a projected appeal to the 
Judicial Committee of the Privy 
Council :— Held: the application as 
made could not. be granted .—FrpeLiry 
VHENIX FIRE INSURANCE Co. OF NEW 
York v. MePuerson, (1925) 3 D2. 1. R, 
1313 (1995) 8. C. R. 104.—CAN. 

f i. -+-An application for 
special nee to appeal to the Privy 
Council even tho granting of such 
leave, Lies not tnsa faclo operate as a 
suspension of proceedings in execution 
of the judgment rendered by the 
Supreme Ct. of Canada.—-STEVENSON 
v. FLORANT, (1926] 1D. L. KR. 601; 








pear S. C. R. 90.—CAN, 
(P. 498) i. ——.)—(1) Leave to 
nen to the Privy Council should not 


be granted in a criminal case, but 
parties desiring to appeal should be 
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Add. Annolalion 


ment, & consequent proceedings by way of 
habeas corpus certiorari, or case stated, raising 
the question whether the statute is ultra vires, 
are criminal matters for the above purpose.— 
| CHUNG CHUCK Uv. 

1 nom. CHUNG CHUCH v. R., WonG Kit v. R., 
Pets 


R., [1980] A. C. 244; sub 


142 L. T. 266; 467.1. R. 


:-~ Refd. Nudan v. R., [1926] 


lett to their remedy by ‘apiliealion to 
the Privy Council for such leave. 

(2) Assuming tho ct. to have power 
to grant leave to appeal, such leave 
should be refused in any case not 
comming within the principles laid down 
in Re Dillet, No. 542, ante.—R. v. RR. 
(1926), 46 Can Crim. Cas. 367; 58 
N. R. 457.—-CAN. 

Appeals pending in Supreme 
Cc er &> before Privy Council—Stay of 
proceedings in Canadian appeul.|— 
Where, A. & B. being co-defts., A. had 
first inseribed an appeal for hearing in 
{ho Supreme Ct. of Canada, & LB. later 
ou had inseribed an appeal to the 
Judicial Committee of the Privy 
Council, upon motion on behalf of 13. 
the proceedings on the first appeal were 


stayed ponding the dee isiou of the 
Privy Council upon B.’s  appeal.—- 


ASHBRIDGK t. SHAVER & HARRISON, 
[192o) 4 bn. Wk. 10485 (1920) 8. C. RR. 
G)1.—CAN., €e 
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mae ee A fSudeement 
of the High Ct. ou the Appellate Side, 
granting probato to a person, is a final 
deeree, froin which an appeal lies to 
His Majesty in Counci]l.—VELLASAWMY 
SERVALv. L. SIVARAMAN SERVAI (1926), 


I. R. 5 Ran. 119.—IND. 

t i. See ee a ae amar aremnraaces tae | —S ¥ YED 
KnAN vt. SYED EBRAHIM © (1927), 
1. L. R. 6 Ran. 169.—IND. 

t ii. -——- ——~— ——--. ]--Where 





agg eat applications under Probate 
Adniinistration Act, 1881, for pro- 
aie of different alleged Wills of a 
testator, have been heard by the 
district judgo as a regular suit, an 
appeal from the decree or final order 
passed on appeal by the High Ct. Lies 
to the Privy Council under, & subject 
to the requirements of, the Code of 
Civil Procedure, 1908, ss. 109, 110.— 
VELLASAWMY SERVAI 1, SIVARAINAN 
SERVAT (1929), 1. L. RR. 8 Ran. 179.— 
‘ s 

ai. -—-— From itiuterlocutury judg- 
ments.}— Appeals on matters inter- 
locutory in their nature should be 
allowed to be preferred to His Majesty 
in Council only when their decision 
will practically put an end to the litiga- 
tion & finally decide the rights of the 
perties.—_BHacavaT! Dayal vt. DHAN 
KHUNWAR (1925), 1. L. R. 48 All. 329. 


a il. 
Sitting in criminal appeal from Court of 
Sessions.}]—-No ap lies to the Privy 
Council against. a Judgment of the Hig 


Not from HUtgh Court— 





640a. 





(1923), L. R. 
288, P. C. 
640b. 





of the Code; 





merce dees en Pha war srret 


Ct. sitting in criminal appeal from a 


trial by the Ct. of Scssious.— Hea a- 
YETUDDIN AHMED t. NMPEROR (1930), 
I. L. R. 58 Cale. 344.--IND. 

639 ii. —-— From order refusing to 
enrol legal practitioner. }-—An order of { be 
High Ct. refusing to enrol] a person as 
a legal practitioner under’ Legal 
Practitioners Acts, 1879, is not. one 
froin which the High Ct. has juris- 
diction to grant leave to appeal to the 
Privy Council.— He Miss (1922), J.J. ht. 
1 Pat. 590.—IND. 

bi. ——,]—Te AN ADVOCATE 
(1929), I. L. R. 8 Ran. 40.~-IND, 

b li. -—- Faluation of property coim- 
pulsarily acquired.}—lo appeals in- 
volving the valuation of property in 
India, the Judicial Committce will 
entertain an appeal under Act XTX, 
1921, 6. 2, as to the value of property 
compulsorily acquired only upon 
questions of principle, inclading errors 
in appreciating or applying the rules of 
evidence, or the judicial methods of 
weighir evidence.—-Nowkogr  Itus- 
TOMIT WADIA t. BOMBAY GOVERNMENT 
(1925), I. L. Rh. 49 Bom. 700.—IND. 


b iii. --—-~— Nut from decree affirming 
court below—What amounts to, \--- Pitfs. 
obtained a mtge. decree In the ct. of 
the subordinate judge, but their claim 
to interest pendente lite was disallowed. 
Defts. appealed to the High Ct. while 
plitfs. preferred a cross-appeal ip respect, 
to interest pendente lle. Defts.’ appeal 
was disinissed while pitfs.’ cross-appeal 
was allowed, the decree of the High Ct. 
being in the folowing terms: ‘ The 
decree of the Ct. below be modified to 
this extent thut interest. at the bond 
rate shall rin on the principal up to 
the expiry of the period of grace.” 
Defts. applied for leave to appeal to 
His Majesty tu Council. The value of 
the subject-matter of the sult & the 
appeal was above ten thousand rupees : 
—Held:; the decree of the High Ct. 
was not one “ affirmi the decision 
of the ct. fmmediately below ” within 
Code of Civil Procedure, 1908, s. 110, 
& appcts. were entitled as of right to 
dose to His Majesty in Council. 

the appeal could not be 
limited to the question of intcrest only, 
upon which point there was variation 
in the decree, but appcts. were entitled 
to appeal from the entire decree.— 





—— —— If merely advisory.]— Applts. 
claimed to deduct from the income on which 
they had been assessed a sum paid to under- 
writers on an issue of preference shares on 
the ground that it was ‘‘ expenditure incurred 
for making profits in their business’ within 
Indian Income Tax Act, 1918. 
of taxes, the chief revenue authority, & the 
High Ct. successively decided against them. | 
They then appealed to His Majesty in 
Council :—Held : on a preliminary objection, 
the decision, judgment, or order made by | 
the High Ct. under Indian Income Tax Act, 
1918, s. 51, was merely advisory & not final, 
& the appeal to His Majesty in Council was, | 
therefore, incompctent.-—TaTA IRON & STEEr, ‘: 
Co. »v. BOMBAY CnhieF REVENUE AUTHORITY | 
59 Ind. App. 212; 39 T. L. h. 


Order of High Court—-On appeal from 
application to district Judge to fle award. }|— 
An appeal to the Privy Council lies under 
Code of Civil Procedure, 1908, s. 109, from a 
decrce or final order of a High Ct. made upon 
appeal from an order of a district judge upon 
an application, to him to file an award in ct. 
The appeal is aot precluded by sect. 104 (2) 
shat provision applies only to 
an appellate order of a district judge where 
the application has been made to a sub- 
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The collector 





THAKUR JAMUNA PrasAD SINGH ¥, 
JAGARNATH Prasap Srnan (192%), 
1. lL. RR. +f] Pat. 558,.—IND., 


b iv. ——-- ——-.}--Matters in 
dispute in a pendifig suit having been 
referrod to arbn., an award was mado 
to the effect that, deft. should, within 
atin tixcd, give possession of a certain 
factory to pitt, & in default) should 
pay pltf% Ve. 15,000. Objections to 
the award were wade by deft, which 
were disullowed, & the award was 
ordered to be led. but as the time 
fixed for delivery of the fnetory had 
by then expired, the ect. considering it 
unnecessary to fneorporate in its decree 
a direction relating to the delivery of 
the factory, granted a decree to pltf. 
only forthe Ns. 13,000. Deft. appealed 
to the Wigh Ct. & his appeal was 
accepted only to the extent that. the 
decree of the trial ct. was modified to 
bring it into conformity with the 
award, Deft. then applhed for leave 
to appeal to His Mujesty in Council :-— 
Held: as the High Ct. had in aub- 
stance affirmed the decision of the 
triul ct. the alteration made hy it in 
the decree not being of a substantial 
nature, leave to appeal to Hix Majesty 
in Council) nnder Code of Civil Pro- 
cedure, 4. 110, could vot be granted.—- 
Banst LAL v. Gorat LAL (192%), 
1. L. R. 10 Lah, 688.-- IND, 

f i. — J--The guestion of 
law involved need not be of general 
Pupertance ; tt ix sufficient if there is 
a substantial question of Jaw between 
the parties. — RAGHUNATO PRASAD 
SINGH v. PARTABGASH DEPUTY Corks, 
(1927), 54 L. R. Ind. App. 126.—IND. 

{ ii, ——~ --—-.1-—-DeL Crorn & 
GENERAL MILIS Co., UTD. t. DELHI 
Income Tax Comprar. (1927), 54 L. KR. 
Ind. App. 421.—IND., 

f iii. ——— )--MAaTHUKA, KURMI 
v. JAGDEO SINGH (1927), I. 1. HR. 50 
All. 208.— IND. 

LAV Order made without 
jurisdiction.}: KISHAN SinGgH v. THE 
Kina Emperor (1828), L. Wt. 55 Ind. 
App. 390.— IND. 

fv. Matter of general import- 
ance. }—Held : os case wad a fit one for 
appeal to the Privy Council, where the 
question in dlapute was of general im- 





— 














portance, as the execution of docn- 
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110.—-VELLASAWMY 
SERVAI (1929), 67 L. R. Ind. App. 06, P. C. 


--~-- Not on question of compensation for. 
land compulsorily acquired.}—Act XIX. of 
1921 has not the effect of giving a right of 
appeal to the Privy Council from a decision 
! of the High Ct. upon an appeal from an 
award of the 

| Calcutta Improvement Act, 1911, assessing 
compensation in respect of land acquired 
under the provisions of that Act.--SECRE- 
TARY OF STATE FOR INDIA v. LLINDUBTHAN 
CO-OPERATIVE INSCE. 
L. R. Ind. App. 259, P. C. 


641a. High Court of Bengal—-Claim relating to 
cantonment land.j-- HaRRACKPORE CANTON- 
MENT COMMITTEE 
CHANDRA SEN (1040), 47 T. L. 2. 3, PL. OC. 


ordinate judge.—RAMLAL HARGOPAL v. Kis- 
HANCHAND (1923), L. R. 51 Ind. App. 72, P. C. 


| 640c. ---— Probate suit.]——- Where 

| applications under Probate & Administration 
| Act, 1881, for the probate of different alleged 
| wills of a testator have been heard by the 
District judge as a regular suit, an appeal 


competing 


from the decree or final order passed on 
appeal by the High Ct. lies to the Privy 
Council under, & subject fo the requirements 
of, the Code of Civil Procedure, 10908, ss. 109, 


SERVAL v. SIVARAMAN 


Tribunal appointed under 


Society (1931), 58 


SECRETARY vu. SATISH 


er emrertne 





ars) — oer ot reed 


ents with an oplion of re-purchase 
was very common & a considerable 
amount of litigation eamo before the 
cts. in eonnection therewlth.--JIVaNn- 
GIR GURU CHAMELGIRE o. CGAJANAN 
NARAYAN PatKad (1926), [. hb. i. 60 
Bom. 753.-- IND. 

651 i. Sum below appeatable value -- 
When appeal fies.\--MAUNG Ba. THAN. 
» Prau Dissier Cooncin (1927), 
LL. R.6 Ran. 43,.--- IND. 

Bl. Lanifation of right to anpeal-— 
hettera Patent of Cateutta High Court 
of 1927, ]-- Lhe new clause of the Letters 
Patent of the Cateutta Tigh Ct., 
passed 1027, takes away, In all second 
appeals decided by a single judge, 
Without dis giving a certipnenate that the 
Cuse ie iu fit one for appeal, the right 
to go to the Privy Council under the 
ordinary law, though the right of (he 
Judicial Committee to give apectat 
leave is not of course affected, ‘The 
new Letters Patent cannot be appifed 
to pending copes without taking away 
existing rights of appeal. -SaApaARrn ALI 
D DALIMEDDIN CEUZ8), 1.0. 1. 56 Cale. 
512. IND. 


PAKT IX. SECT. 8, SUB-SECT. 4. 


Kk (p. 503) i. cee hud ges 
equally divided.) -The Ct. of Appeal 
granted Jenve to appeal to the Privy 
Counell from oa deelsiou of the Ctl. of 
Appeal reversing an order for a new 
trial, the verdict of the Jury being for 
more than £500, & the Judywesr. toelud dag 
the trial judywe, beiug equally divided, 
-——“PREMADN t. MANAWSATEE DMRAPN AGE 
Boakp, [1926] N.Y La. Re. 416.-- NLZ. 


sm. Jrish Iree Stale---Leave lo appeal 
-- When granted.j--The weneral prin- 
ciples governing applications for eave 
to appeal xtated.--- HULL »o M‘'KENNA, 
“FREEMAN'S JOURNAL? 2. FERNSTROM 
& TRAESLIBERL, [L926] 0 1. 402.—0R. 





sn. aoe fe Lenve to 
appeal refused. — O'CALLAGHAN  v, 
O'SULLIVAN, (1926), I. 10. 546.— OR. 

pee Ser grgee ~ eyes ae ] eas See, also, No. 
7 1 5. 


so. High Courl of Western Samoa— 
Criminal matter-—-No public tnlerest 
involied—Leave refused.)\-~—SLIPPER 
BraisBy (No. 2), (19V3L] N. GZ Le BR. 
268.—-N.Z. 


Cases 656a—714a. 
656a. Gold Coast—Native tribunal—Attitude of 


712a. Lundy Island.--Whether part 


718. Add. Citalion :~--21 L. G. 
714. For the paragraph in the original volume 


—-— Transference of 


a ee eye net MMe oe et anes me en 


pr Stay of eareubion pending appeal 
— ve 


Judicial Committee to  decision.}—The 
Native Jurisdiction Ordinance, 1883, of the 
Gold Coast provides by sect. 11 that the 
civil jurisdiction of a native tribunal shall 
extend to hearing & dctermining certain 
classes of suits, including all suits relating 
to the ownership or possession of lands held 
under native tenure & situated within its 
jurisdiction; & by sect. 17 that when it 
appears to any ct. that a case brought before 
it is one cognisable by a native tribunal the 
ct. shall, unless satisfactory reasons to the 
contrary. be shown, refer the parties thereto. 
A suit of the class mentioned above having 


been tried & decided by a native tribunal, . 


the decision was reversed a tee the evidence 
by the Provincial Comr., & his judgment was 


662. 
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affirmed upon a further appeal to the 
Supreme Ct. :—Held: having regard to the 
provisions of the Ordinance the decision of a 
native tribunal in a matter of the above kind, 
being one peculiarly within its knowledge, if 
arrived at after a fair hearing & on relevant 
evidence, should not be disturbed without 
very clear proof that it was wrong, & in the 
present case there was no such proof.-— 
ABAKAH NTHAH v. ANGUAH BENNIEH, [1931] 
ao 100 L. J. P.O. 47; 144 L. T. 161, 


Add. Annotation :—Refd. Nadan v. R., [1926} 
A. C. 482. 


662a. ——— Appeal from deportation order made by 


Administration of Western Samoa.]—-NELSON 
v. R., [1928] W. N. 197, P. ©. 


Part Xla.—Other Islands. 


of Great 
Britain.]}—On a charge of an offence on 
Lundy Island against Coinage Act, 1870 
(ec. 10), 8. 5, the justices for the Bideford: 
Division of Devon held that they had juris- 
diction & convicted the defendant, in spite 
of his contention that Lundy Island was not 
part of Great Britain :—Held: there was 
evidence before the just::es to support the 


conclusion that Lundy Island was part of 
Gireat Britain, & their decision must be 
affirmed. Semble: if the justices had found 
the contrary, the ct. would have reversed 
their finding on the ground that there was no 
evidence to support it.—HARMAN v. BoLtT 
pe 47 T. lh HK. 219; 75 Sol. Jo. 99, 


e Je 


Part XIl.—Irish Free State. 


NM. 419, C. A. 


substitute the following paragraph :-— 
liabilities of British 
Government to Irish Free State.}—By agree- 
ments made in 1917, during the war with 
Germany, it was agreed between the British 
Govt. & resp. co., that the co. should make 
certain alterations in their railway lines in 
order to facilitate the carriage of coal from 
certain collieries for purposes connected with 
the war, the Govt. undertaking to reinstate 
the lines after the conclusion of the war. 
In poe: Trish Free State (Agreement) Act, 
1922 (c. 4), & Irish Free State Constitution 
Act, 1922 (session 2) (c. 1), were passed. At the 
date of tho passing of these Acts the contracts 
with the Govt. were still executory {—Held: 
the effect of these Acts, & of the Orders made 
under them, was to transfer the liability under 





PART IX. SECT. 9. 


202. 


tt must be shown— Ability of 
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the contracts of 1917 from the British Govt. 
to the Govt. of the Irish Free State.—A.-G. 
vy. GREAT SOUTHERN & WesrerRn Ry. Co. 
o¥ IRELAND, [1925] A. C. 754; 94 L. J. K. B. 
772; 133 L. T. 568; 41 T. L. R. 576; 69 
Sol. Jo. 744, H. L.: revsq. S. C. sub nom. 
GREAT SOUTHERN & WESTERN Ry. Co. OF 
IRELAND v. R., [1924] 2 K. B. 450, C. A 


714a. —— Effect of on Judgments Extension 


Act, 1868 (c. 54).]—The effect of Irish Free 
State Constitution Act, 1922 (session 2) 
(c. 1), 8. 1, & art. 73 of the Schedule thereto, 
& of Irish Free State (Consequential Pro- 
visions) Act, 1922 (session 2) (c. 2), 8. 1 (1). 
is that Judgments Extension Act, 1868, has, 
since Dec. 5, 1922, ceased to apply to the 
Irish Free State.—BANFIELD v. CHESTER 
(1925), 094 L. J. K. B. 805; 183 L. T. 623; 
41 T. L. R. 5683; 69 Sol. Jo. 692, C. A. 


eine a J—See, die. No. 716. 





Britain & Ireland to the Govt. of the 
a Free § ok — Re MALONEY, [1926] 





wees 





(rr eeneetimeammaenmeny aes an ammmamne eons ramaens neni neeteneereertaanaa 


Visions of the Conatitution.—THE 
STATE (KENNEDY) v. LITTLE, [1931] 
1. a. = Fi 


t si 714 it. Effect on jurisdiction of 714 Govern eland Act, 
BEN Ne ae Ne a Loar ke | exiatinis caurie= Pending establighment 1920 (67), a0 Bh 55, Gehed PTiTe 
BANK OF TOLONTO v. Pacrric eRe of courts for [riah F'ree Statc.}—-R Constitut ion of Irish Free State (Saorstat 
rae Ry. Co. (B,. ea 11929] 4 | WickLow County Court Juver, Eireann) Act, 2 (No. 1 of 1922) 
~ kK. 607; 3 W. W. KR. 92.— CAN. (1934) 27. R. 139.—IR. Sched. I,aA 1b Rig t of transferred 
714 iil, —— Public Safety Act, 1927 | ctctl servants to com on retire- 
PART XII. tc. 31 )-—Ordi legislation. }—A.-G. v. | ment ee of sar eer Ge 
714 1. Iriah Free State Constitution | M'Bripk, (1928) I. R. 451.—IR. ae neo 
Act, 1922 (session 2)-(¢. 1)—Transfer- 714 iv. Effect of on Fugitive 714 > li. 

ence of assets of British Government to | Offenders Act, OBL. }—Held: the oe =a as Aen 
Irish Free State.}—Held > a debt duo | Fugitive Offenders Act, 1881, con 1195 36 = ke 6 (ati Rn REE STATE, 

to the Land Commission, although | tinues to be of full force & effect in the } aes 
incurred {n 1922, was an ‘ > asset’ that | Irish Free State by virtue of the 714 b saa — a. }— FT - 
had been transforred {rom the former | visions of Art. 73 of the Constitu cn. GIBBON F THE IRIGH FREE 


Govt. of the United Kingdom of Great 


& it is not inconsistent with the pro- 
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P. ©. 39; 140 L. T. 254; sub nom. Re 
ARTICLE X OF ARTICLES OF AGREEMENT FOR 
TREATY BETWEEN GREAT BriraIn & IR#- 
LAND, 45 T. L. R. 57, PP. C. 

Annotation :-—Consd. Nixon v. A.:G., [1930] 1 Ch. 566. 


715. After this case add ‘‘ See, also, cases in Part 
IX., Sect. 8, sub-sect. 4, ante. ”’ 


716. Add. Citations :—{1924] 1 K. B. 214; 93 
L. J. K. B. 331; 180 L. T. 269. 


Add. Annotations :—Folld. Banfield v. Chester 
(1925), 04 L. J. K. B. 805. Refd. Perform- 
ing Right Society, Ltd. v. Bray U. D. C., 
[1930] A. OC. 377. 


714b. Government of Ireland Act, 1920 (c. 67), 
s. 56 ()» Sched. VIII—Constitution of Irish 
Free State (Saorstat Eireann) Act, 1922 
(No. 1 of 1922), Sched. I, art. 78—-Right of 
transferred civil servants to compensation on 
retirement in consequence of change of govern- 
ment.|—WiGe v. A.-G. or IRisH FRER Strate, 
[1927] A. C. 674; 96 L. J. P. ©. 88; 1387 
L. T. 460; 43 T. L. R. 457, P. ©. 


Annotations :—Folld. Re Transferred Civil Servants (Ireland) 
Compensation, [1929] A. C. 242. Refd. Nixon v. A.-G. 
(1930), lv0 L. J. Ch. 70. ’ 


714c. S.P. Re TRANSFERRED Crv1L SERVANTS 
(IRELAND) COMPENSATION, [1929] A. C. 242; 
sub nom. Re Irntsu Civit SERVANTS, 98 L. J. 


Notes on Canadian Constitutional Cases 
(Vol. XVII., p. 508). 


The cases referred to in the late Mr. Cameron's 
Note are digested in Vol. XVII., pp. 427-446, or 
in other relevant: ‘‘itles. Cases coming under this 
head decided since. the publication of the original 


volume therefore appear in their appropriate 
sections & not as supplementary to the Notes in 
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716 i. Liability to give security for 
costs—Resident in postition of foreigner. } 
—Application on behalf of  defts., 
resident in Northern Ireland that 

Itfs., who resided in the Lrish Free 





tt ee et ee mow: i Sa no ret nr 


Cos. Acta remain in full foree until 
revoked or altered by a competent 
legislature, & the ctr. of Southern 
Treland had no jurisdiction to make 
the order.-—Fte PORTARLINGTON HLEC- 


(O’CONSELEY ve HARK PARK OamMp 
(MILIrAnY Govennon), [£924] 21. 2. 
1O4,-— Ved, 


8b. Duty of Attorney-General — to 


State, might be ordered to give security 

for costs on the ground that in the 
event of defts. obtaining judgment, 
they would be unable to have it 
extended in the Irish Free State, as 
Judgments Extensions Act, 1868, no 
longer Boniied to that country :— 
Held: pltfs. must give security for 
costs.—-CALLAN wt. M‘'IKENNA, [1929] 
N. ]. 1.—IR. 


st. Irish Free State (Aqreement) 
Act, 1922 (c. 4) -Effeet on Companies 
Acts.)--On petition by a shareholder 
for the compulsory winding up of a eo. 
as an unregistered co. :—/leld: not. 
withstanding the provisions of theabove 
act & of the Orders thereunder, the 


TRIC LiaAT & PowER Co., Lirb., (1922) 
] 1. R. 100,-—IR. ‘ 


sw. Power of Oireachtas.| — Within 
the whole area of the Lrish Free State, 
tha Oir-achtas is a freo & unfettered 
legistavare, & there ia nothing in the 
treaty, to constitution, or Che statute 
confieming cuecn, to limit the power of 


the Oitgachvas to authorine — the 
detention of  viebried ersons.-~ 1k, 
(O'CONNELL) ¥. HARK PARK CAMP 


(MILITARY GOVERNOR), (1924] 2 TI. It. 
104.—IR. 


Zz. -~--— «Public Safety (Powers of 


SZ. 
Arrest & Detention) Temporary Act 
(I. FF. S.), 1924—Intra viresa.)--N. 


47 


represent the State.}---The A.-G. alone 
could be heard making any claim on 
behalf of {ho State or community of 
citizens of the Trish Free State undor 
Art. 11 of the constit ution.—-MOooRrK 
vw. A. G., Peco! TL Re. 47h.—-1R. 


sc. Jliegal arrest ds removal from 
jurisdiction—-ight to injunction, -— 
The provisiens of this Art. 6 of the 
Conatitution of the Trish Free State do 
not exclude jurisdiction to grant an 
fajunction in an appropriate case, 
eg. if it were sought to arrest a person 
legally & remove him out of the ee 
diction before he could apply for a 
writ) of habeas corpuse -OBOYLE & 
hNopannid yp A.-a.& GENKRAL O'DUFFY, 
[1929] §. RR. 558. OR. 


Vol. XVIII. Oases 9—150a. 


DESCENT AND DISTRIBUTION. 


Note.—For the references to Law of Property Act, 1922 (c. 16), substitute references to 
Administration of Estates Act, 1925 (c. 23). 


Part Ill_—-Devolution of Real and Personal Estate. 


9. Citations :—Delete ‘‘ C. A.” 

10. After this case add “ Death after 
1925.)—See, now, Administration of Estates 
Act, 1925 (c. 23), 8. 9.”’ 

10a. --—-- Administration of Estates Act, 1925 
(c. 23), ss. 51, 55-—Estate of lunatic- No com- | 
mittee or trustee appointed. |}-—For six yeurs | 
before her death a lady was a certified patient | 
at a mental home, & without any Geel 

| 














mentary capacity. She was not, however, 
a lunatic so found by inquisition, & never 


had a committce or receiver. She died at 
the home on Feb. 1, 1928, a spinster & 
intestate, aged sevent.y-six :—Held: her real 
estato went to her heir at law under Adminig- 
tration of Estates Act, 1025 (ec. 20), s. 51 (2), 
Which exemption section, read with the 
definition section, sect. 55 (1) (viil.), was not 
confined to cases where a lunatic or defective 
had a committee or receiver.—iHe GATES, 
GATES ». Gates, [1930] 1 Ch. 109; 909 
lL. J. Ch. 161; 142 L. T. 327. 


Part 1V.—-Descent of Real Estate. 


74. Add. Annotation :—Refd. Re Price, [1928] 
Ch. 579. 


101a. Administration of Estates Act, 1925 (c. 23), 





PoTrs v. JAMES (1784), 3 Doug. K. B. 425; 
99 Ie, RR. 730. 


Annotationa :~ Distd. Re Sheppard, Sheppard v. Manning, 
(1RV97] 2 Ch. 67. Consd. fe fpman, Loman v. Inman, 


s. 51 (3). Applies to notional settlement on (1903) 1 Ch. Qiu. 


intestacy.|--In 1925 an infant S. inherited 
land as eldest son & heir of an intestate, 
subject to his mother’s right to dower. On 
Jan. 1, 1926, the Settled Land Act, 1925. 
(c. 18), came into operation, & under sect. 1 (2) 
S. was treated as deriving his title under the 
settlement deemed to have been made by 
the intestate, his mother’s right: to dower 
being preserved by scet. 1 (3). Qn Get. S, 


182a. --——-- -——..]--- RAWLINSON vv. MONTAGUE 


(DuctEss) (1710), 2 Vern, 667; 8 P. Wms. 
204,n., 23 EB. RR. 1635. 


annotation :—-Consd. Goarpark v. Hutehinson (1830), 7 
Bing. 178. 


133. After this case insert ‘ ----— Liability to legacy 


duty.J—See Ksratit & Orne Dreati DUTIES, 
Yol. XX1., p. 58, No. 377." 


1930, S. died an infant & unmarned :- - | 188a. 8. P. Lock v. Lock (1710), 2 Vern. 666 ; 23 


Held: that sect. 51, sub-sect. (3), of the 


Administration of Estates Act, 1925 (c. 23), | 134a. Construction 


8s. 51 (3), applies to the case of a notional 
settlement on intestacy, so that S.’s interest 
had become an entail & ceased on his death 
as an unmarried infant. Consequently the 
estate went to S.’s younger brother as next. | 
heir of the intestate & not to S.’s mother 
under Administration of Hstates Act, 1925 
(c. 23), s. 406 (1) (iv).—Re TAYLOR, PULLAN 
v. TAYLOR, [1081] 2 Ch. 242; 100 T. 0. Ch. | 
374; 145 L. T. 417. 

102a. ——--.)-—-PHiLpoTTs dd. PHiLporrs  v. 
JAMES (1784), 3 Doug. K. B. 425; 90 FR. 730. | 


Annotations :—Distd. Jte Sheppard, Sheppard v. Manning, | 
{1897} 2 Ch. 67. Expld. He Inman, Inman v. Inman, | 
(1903] 1 Ch. 241. 


113a. Lease pur autre vie—To A. & his heirs— | 
Heir special occupant.}—PAILPOTTS d. PHIL- | 




















PART I. uf Title Act, a. $4.) —MSDONNELL v. 
STENBON, (1921111. ht. 80.-—IR. 


a i. Aleaning of ** legally represent *’ 
3 i ie roe Wadia Ned Spr pitcishis sf 

evolufion of Itstates Act, 8. 30.}—AJe y, 9 W- 
MacKenvin, (1927) 4°}. L. BR. 825, | (924) 1 1. Rt. 72.—IR. 
6] YO, L. i. 230.—CAN. 


sa. Murderer-—Not entitled to share . PART IV. SECT. 1. 


in estate of victim.J—Re MEDAIN! 
Fstrate, [1927] 4D. L. R. 11373; [1927] 


— 
s 


sb. Murriauge Ordinance, 1484, of 
Southern Nigeria, es. 38, 39—Con- h ii. 





A.C. 746; 95 —. J.P. C. 1893 135 


L. T, 582.—NIGERIA. aj. Effect of Dominion Land Titles 


Ee ee ee ene emma ee em ee wre em ee EE Ree meee FR aap nme cael Fim eure mi 


a, J-— COLLINS 0. COLLINA, 


hi. -——.}-—-Macri ran & GRAHAM v. 
2W.W. RR. 38; 38 B.C. It. 319.—CAN. | Smivn & MackinTosH, [1927] N. 109. 


K. OR. 1085. 

of ancient customary — 
** Nepos.”"|-~ WHitriock vo. WiirLock (1924), 
40 T. E.R. 566, D.C. 


, 150a. Copyholds subject to custom of gavelkind -— 


Enfranchisement by Law of Property Acts-— 
Destruction of custom of gavelkind.]---T. 
died on Jan. 28, 1926, without issue & with- 
out baving confirmed or republished his will 
which he had made on July 20, 1926. Lle 
was, before Jan. 1, 1926, when the Law of 
Property Act, 1925, came jnto operation, 
tenant of one undivided ninth share in eus- 
tomary tai) special by descent in Jand formerly 
of copyhold tenure subject to the custom of 
yavelkind, but at that date by virtue of 
sect. 128 & Sched. 12, para. 1, sub-s. (a), of 
Law of Property Act, 1922 (c. 10), & sect. 202 


eae IV. er re PUB Sen 2. 
. (a). 

| sk. Heir of half-blood--Onua of proof.) 

--Where a party claims as one of the 
| heirs of the half-blogd of an Litestate, 
| X in bis bill professes to set out how 
| his interest arises, it Is necessary for 
i him to negative the fact of the intestate 
‘faving obtained the land by gift or 
devise from jif4 ancestor; or, If be did 
KO Obtaln ft, the clafinant most show 
that he is of the blood of such ancestor. 


" J--LEK v. RANK: -- TRYON t. PeRa (1867), 13 Gr. SEL.-- 
struction. }—MARTING v. FOWLER, (1926) | cosa Anis). iss ~~ Ss ont ean. } : 


' CAN. 
| PART IV. SECT. 4, SUB-SECT. 2. 


Act, 1894 (r. 28), @. 3.}—-Rle JENSEN h. Read now ** 1138ai.” 
PART III. SECT. 1. (Alta. (1927) 1 D. Lh. 76: 1i9Z6) | k. Read now * 1138 11." 


sd. “ Devolve'’'—Locul Kegistration | 3 W. W. R. 737.—CAN. 


1 


1. Read now ‘* 118a ili.”’ 


Cases 150a~——202b. 


of the Law of Property Act, 1925 (c. 20), 
of freehold tenure, the entirety of the land 
which then became vested by virtue of 
Part 1V. of Sched. I. para. 1, sub-para. 4 
of Law of Property Act, 1925 (c. 20), in the 
Public Trustee, having subsequently become 
vested in trustees appointed in his place upon 
the statutory trusts mentioned in sect. 35 
of Law of Property Act, 1925 (c. 20) :— 
Semble: in the absence of a_ statutory 
conversion of land into personal estate, the 


ENGLISH AND Empire Digest SUPPLEMENT. 


share of T. in the land on his death descended 

under the Inheritance Act to the heir at 

common law of the body of the last purchaser 

& not to the heir in gavelkind of the last 

urchaser ; the effect of the enfranchisement 

aving been to destroy the gavelkind custom. 

—Re Pricer, [1928] 1 Ch. 579; 97 L. J. Ch. 
423; 139 L. T. 339. 

Annotations :—Refd, Re Kempthorne, Charles v. Kempthorne 

£1933) 46 T. L. R. 15 rv. Newman, 


; wian, S 
1930)2 Ch. 409; Re Thomas’s Will Trusts, Powell v. 
homas, [1930] 2 Ch. 67. 


ee 


Part V.—Distribution of Personal Estate. 


161. Citation :—For ‘Skin. 212” read ‘ Skin. 


218, 


Add. Annotation :—Refd. Re McKee, Public 
Trustee v. McKee, [1931] 2 Ch. 145. 


165. 





165a. 


—Distributory share vests on the intestate’s 
death, but not so as to exclude a posthumous 
child.—EpDWaRDs v. FREEMAN (1727), 
P. Wms. 435; 24 EB. R. 803, L. C. 
Annotations :—Folld. Wallis v. Hodson (1740), Barn. Ch. 
272. Refd. Villur v. Gilbey, [1907] A. CG. 139. 
165b. ~-—J. W. died intestate in 1724, 
& left issue T. W. who died within a week 
_ after his father, & his wife enceinte, & on 
May 2% following pltf. was born; she is 
entitled to her altars uncer the Statute of 
Distributions, as much as if she had existed 
in his lifetime.-—-WaLLis v. Hopson (1740), 
2 Atk. 114; Barn. Ch. 272; 26 E. R. 472, L. C. 
Annotationa :—-Folld, Burnet v. Mann (1748), 1 Vos. Sen. 


156; Thellusson v. Woodford (1799), 4 Ves. 227. Refd 


Thellugson v. Woodford (1805), | Bos. & P. N. I. 357; 
Villar v. Gilbey, (1907) A. C. 139. 


165c. 














-}--A child en ventre sa mére may 
take under the Statute of Distribution.-— 
LUELLUSSON v. WOODFORD (1799), 4 Ves. 227 ; 
31K. R. 117, L. C.; affd. (1805), 1 Bos. & 
P. N. 2. 857, H. L. 

«Annotations :--Refd. Blackburn v. Stables (1814), 2 Vos. & 

B. 367; Re Burrows, Cleghorn v, Burrows, [1895] 2 Ch. 

407, Jee Wilinee's Trusts, Moore v. Wingtleld, (1903] 1 

Ch. 874; Villar v. Gilbey, (1907) A. GC. 139. 
See, now, Administration of Estates <Act, 
1925 (c. 23), ss. 47 (1), 55 (2). 

170. Add. Annotation :—Dbtd. Re Pitts, Cox ». 
Kilsby, (1931) 1 Ch. 646, 

170a, ——-.- ---—-.]—--Semble: the rule of public 
policy which prevents a sane murderer from 
taking any benelit under his victim’s will 
prevents him also from taking a distributive 
share under his victim's intestacy. 

in the present case the murderer was 
insane, but if the point arvse for decision, the 
views of Fry, L.J., in Cleaver v. Mutual 
Reserve Fund Life Association, [1892] 1 Q. B. 
147, 157, 158, would probably prevail over 
those of Joycs, J., in In re Houghton, No. 170, 
& the peremptory provisions of Administra- 





tion of Estates Act, 1925 (c. 23), s. 46, would | 


sane mae ee 2 renee ter eee comments 








PART V. SECT. 1. | | 


n i. As amended by 17 Geo. 5, 
c. 35, 8& &--Effect of.)—He Shier, | 
anfe, not overruled, & the practice - 
adopted since that decision not altered. | 
—-Re ALLIION, (1937) 4 D. L. R. 729; | 
61 Q. L. R. 2 1.—CAN. 


.PART V. SECT. 3, SUB-SECT. 1. 
{ i. Proviston made for widow~—Less 


eceased 


wee 





Subject to interest of posthumous child.] 178. 


2 |. 


be read & construed subject to the public 
policy rule.—Re Pirrs, Cox v. KiLssy, [1931] 
1 Ch. 546; 100 L. J. Ch. 284; 145 L. T. 116; 
47 T. L. R. 293. 

Add. Annotation :—Consd. Re Jones, Johnson 
v. A.-G., [1925] Ch. 340. 

180. Add. Annotation :—-Refd. Re Bower Williams, 

Kz p. Trustee, [1927] 1 Ch. 441. 


-181. Add. Annotation:—Consd. Re Bower Williams, 





— 


A cn en ne A RS A 


1 


ae ree erent a 


than amount receivable on intesta 
What relief granted.|—The 
conferred on the ct. in favour of the 
' widow, who applies for relicf under 
Married Women’s Relief Act is restricted 
by implication to the portion of her | 
d husband's estate which she | 
would have received on au in — | 
| MoOBRATNEY vo. MCBRATNBY (1919), 59 | 
| 8. 0. R. 650; (1919) 3 W. W. R. 1000; | 

50 D. L. R. 188.—CAN. 


2 


iz p. Trustee, [1927] 1 Ch. 441. 


187. Add. Annotation:-—Consd. Re Bower Williams, 
Ex p. Trustee, [1927] 1 Ch. 441. 


188a. Under Administration of Estates Act, 1925 
c. 23), 5. 46 (1) (i)—Interest on sum charged— 
ayable out of corpus of estate.|—-Under 
above sect. interest becoming payable on the 
gum of £1,000, thereby charged on the estate 
of an intestate in favour of a surviving wife 
or husband is not a charge upon the income 
but upon the corpus of the estate.—He 
SAUNDERS, PUBLIC TRUSTEE v. SAUNDERS, 
[1929] 1 Ch. 674; 98 L. J. Ch. 303; 141 
L. T. 27; 45 T. L. R. 288. 


202a. Under Administration of Estates Act, 1925 
(c. 23), s. 46 (1) (1)—Interest on sum charged 
——Payable out of corpus of estate.|—He 
SAUNDERS, PUBLIC TRUSTEE v. SAUNDERS, 
No. 188a, unte. 

Life interest to wife—-Death of residuary 

legatees in lifetime of wife— Rights of wife. }— 

Testator devised & bequeathed his residuary 

estate upon trust for his widow for life, with 

remainder to such of his brothers & sisters 
as should survive her. The last of the 
brothers & sisters died in the widow’s 
lifetime :—Held: the widow’s estate would 
be entitled upon her death, as a result of the 
intestacy consequent upon the widow’s 
survival, to a sum of £1,000, with interest at 
the rate of 5 per cent. per annum from the 
date of testator’s death, under Administra- 
tion of Estates Act, 1925 (c. 25), s. 46, but 
the widow was not entitled to have the 
reversion expectant on her death sold & the 
proceeds of sale invested, in order that she 
might enjoy the interest on such investments 
during her life as part of the tesatator’s estate 


202b. 











wee 


PART Vv. SECT. 8, SUB-SECT. 2. 

sk. Effect of charge.}~—Held: the 
widow Is not entitled to any portion 
of the real estate in specie.—CUNNING- 
HAM wv. CUNNINGHA™M, (1920) 1 L. R. 119. 


intestacy— 
discretion 


y 
sl. S. P. DUNICAN v. DUNICAN, [1920] 
11. R. 212.—IR. 


232. 
234. 


285. 
292. 


311. 


315. 
323. 


329. 
330. 


386a. inten as 





PART V. SECT. 3, SUB-SECT. 3.--A. 


Vol. XVIII.— Descent and Distribution. Cases 202b—-337a. 


devolving as upon an intestacy.—Re McK EE, 


145; 100 L. J. Ch. 825; 145 L. 'T. 603; 47 
T. L. R. 424; 75 Sol. Jo. 442, G. A. ee 


Add. Annotation :-—N.F. Re Brooks, Public 
Trustee v. White, [1928] Oh. 214. 


In the cross-reference following this case for 
p. 148, No. 874,” read “ p. 374, No. 148,” 


Part Vil.—Escheat 


| 


Add. Annotalion :—Consd. A.-G. for Alberta 


v. A.-G. for Canada, [1928] A. C. 475. 


Add. Annotations :—Refd. Re Deloitte, 


Griffiths v. Deloitte, [1926] Ch. 56; Re Tong, 


Hilton v. Bradbury (1930), 144 TL. T. 2060. 
Add. Citations :—[{1924] 2 Ch. 19; 
re Ch. 483; 130 L. T. 800; 68 Sol. Jo. 
After this case add “‘ Land In Alberta granted 
by Crown.]—-See DEPENDENCIES, No. 98b.” 
Add. Annotation :—Refd. Austrian Property 
Administratc: v. Russian Bank for Foreizn 
Trade (1931), $7 T. L. R. 550. 

Add, Annotation :-—Refd. Re Cullum, Mercer 
v. Flood, {1924] 1 Ch. 540. 


93 | 


After this case add ‘‘ Property in Alberta.]— | 


See DEPENDENCIES, No. 8b.” 





.|—A lunatic, at the date of her | 


death in 1798, was entitled to certain funds in | 


ct. representing the residuary estate of her’ 


father. In 1794 the master had reported 


that the lunatic had no heir-at-law or next | 


of kin. In 1798 & 1801 the Crown made 
ex gratia grants of the funds to certain porsens 
& obtained an indemnity in respect of ihe 


<n meee = Ae A ee 


| 
| 
| 


entitle it to all the rights of a child | 


239. 
Pusuic TRUSTER v. McKER, [1931] 2 Ch’ | 


256. Add. Annotation : — Consd. 


For ‘* Mother, brothers & sisters—Mother 

takes half & brothers & sisters half—Subject to 

right of widow.]°’ read ‘‘ Mother, brothers & 

ae moiety equally—Widow taking 
alf. 


Re Merrall, 
Greener v. Merrall, [1924] 1 Ch. 45. 


and bona vacantia. 


grants. In 1926 a petition was presonted 
by persons claiming to be the next of kin 
of the lunatic for the payment to them of 
the whole of her parson ectats: The parties 
sought a determination of the following 
questions: (Ll) whether the petition was 
maintainable on the assumption that no part 
of the funds ever came into the hands of or 
was dealt with by his present Majesty or 
his nominees or grantees or was carried to 
the Consolidated Fund; (2) whether the 
petition was barred by any Statute of Limita- 
tions; (3) whether in view of Petitions of 
Right. Act, 1860 (c. 84). 8s. 5, suppliants could 
proceed without serving the petition upon the 
successors In title of Che persons to whom the 
ex gravid grants had been made :---Jleld : the 
first question must be answered in favour 
of supplants.---/te Mason, [1028] Ch. 385 ; 
071. 3. Ch. 8215 1800.1. 4775 44 TA. RR, 
225; affd., [1929] 1 Ch. 1, C. A. 


| dnnotation: -Consd. Re Blake, Re Minuhan'’s Petition of 
Hight Ti93t), 10 ba. 3. Che 250, 


337a. -—— ——-.]--- Ike Mason, No, 336a, ante, 


-~— -- Limitation of action.---Sce Tumrration 
oF AUTIONS, Nos. 17G1a, 1700, gost. 





a eaenonaant eRe LE Me eget ene et nk Mr Seanad 


aw third brother ~ who had pro- 
decouwred him Jeft nine ehildren still 





213 i. Covenant to secure payment of 
sum of money—-Salisfaction pra tanto. }-—- 
F. on hia marriage executed a bond, 
whereby, in the event of his death in 
the lifetime of his wife, a eum of money 
Was to be paid to two trustees tn trust 
for his wife. F. predeceased his wife, 
futestate & without {ssue :—-/eld : the 
Bum secured by the bond was to be re- 
garded, in the absence of evidence of 
any other Intention, as satisfaction pro 
tanio of the widow's share of her hus- 
band’s estate.-—-MaTHEeWwas v. DONEGAN 
& Cooky, [1925] 11. R 201.—IR. 


PART V. SECT. 4, SUB-SECT. 1. 


229 v. ———.}—-The words “ child or 
children of a deceased brother or 
sister’? in Intestate Sueccessions Act, 
R. 8S. A., 1922 (c. 143), 8. 7 (2), mean 
issuc in the first generation only, & do 
not include grandchildren or more 
remote doscendanta. —- Re EMALEY 
(Alta.), (1925) 1 W. W. R. 816.—CAN. 

a i. Held: such child 
not entitled in Saskatchewan to share 
in the estate of the father dying 
intestate & doniciled in Saskatchewan 
before the coming tuto force of Adoption 
of Children Act, 1922.—BURNFIEL t. 
BORNFIEL, [1926] 2 D. L. RK. 129; 
{1926} 1 W. W. R. 657; 20 Sask. L. R. 


407.—-CAN. 

a li. —— J— The word “ child ”’ 
in a will wado in Saakatebewan by 
testator domiciled therein, who dicd 


before the coming Into force of Ado 











tion of ChiJdren Act, 1922, beld not te 


include an adopted cludld, even tough 
under the law of the foreign state where 
the child & its adopt parenta were 
domiciled & in which it was adopted 
the effect of the adoption was to 


of its adopting father born in lawful | 


wedlock.-- Ne DONALD ESTATE, BALD- 
WIN t. Mooney, (1928)4 0D. B. 1. 181: 
Ji928) 2W. WW. OR. 6365 affd., (1929) 2 
Doi. NL. 2b4s S.C. OR. B00 3 subsequent 
proceediags, {1928} 4. 2). L. BR. 771.-- 
CAN. 


a ili, ---— Child Welfare Act— lights 
of inheritance. J—-Child Welfare Act 
does uot create a new canon for the 
construction. of wills. Therefore, where 
the adupted daughter wus the micce 
of the foster father’s wife & his will, 
after making provision for said adupted 
danghter by name, gave part of the 
residue of his ostate to his & his wife's 


i next-of-kin, said daughter took under 


tho residuary bequest as his wife's 
niece & not aa the testator’s child. — 
de Scorr Estate, [1928] 1 W. WwW, Wh. 
168.—CAN. 


PART V. SECT. 6. 
sp. Not widow of only brother pre: 
dcceasing intestate, j--Tte MEN DENSON, 

[1926] 2 ts. L. Ib. 436.--CAN. 
et. Liruthers & ststera—Of infunt 
dying after father who predeceased 
grandfather-—Infant's sharc in grant- 
father’s estate —Devolution of Estates 


«tel, Ze. Ss. S.; 1924) (c. 73), 88, 18, 2:3, )--- : 


fee GEORGET EwtTaTryvs (Sask.), (1928) 
1D. L. R. 2380: fluz7) 3 WwW. WwW. OR. 
769.--CAN, 


PART V. SECT. 7. 
aMs 


See oe a eee whi 


249 ii. 


; a 
was unmarried died Intestate. He had | 


one aster still ving, & another «ister 
who had predeceased him, Jeff one son 
living. One brother was still Hving. 
A second brother who had predeceased 
him left three children still living, & 


3 


' thoxe who are not of the 


or cousin.-—Re 


living, & o tenth child (is.) who bad 
pradeceasod M. Jeft four children 
Qrrandclildren of M.) stil living. On 
a pebition for directions :---Weld: the 
one-fifth share of the estate to which 
the brother A. would have been entitled 
bhould be divided into ten parta, & one 
of the ten parts should be divided 
equally amongst — huward's four 
children.--- dt MeCKay (1027); 39 
BL, Re. OL} CAN. 

251 fii. ----- ~ - sm on pa He GRANT 
EsTaTth, GRANT DO. MorRRIsON (16. ©), 
fA92Z9) 3 We. We. OR. G445) (E9G05 1 
DD. i. 2. 8655 46 BCL Roth. CAN, 


PART V. SECT. 8. 

h i.--- - Unele & children of deceased 
uneles. }-- Fle KROBAIN GE ESTATE, [1028] 
1D. NR. 643; $2UZR) 1 WwW. WwW. a, 224. 
~ CAN. 


ete 


PART V. SECT. 9. 


273 iva. S. BP. Tee JENSEN (Alta.), 
(192711 DL. R276; 11926)3 W. WR. 
737.---CAN, 

273 vi. ~--- /ercception as to ancestral 
properly. [ fleld@: the proviso to sect. 
126 of Adninistration Act, 1. 8S. B.C., 
1924, excludes, without qualification, 
ood of the 
ancestor. * Ancestor,’ within the 
meaning Of the deel. is the person fvom 
whom the estate In question is derived. 
He need not bo a progenitor of the 


- successor or linen] ancestor so long as 


he really preceded in the estate, & 
may be brother, aunt, uncle, nephew 
PARMSHALLE ESTATE, 
Suaw _v. Cox, (1930) 1 W. W. H. 767; 
3 Be L. R. 438; 42 B. O. Tt. 413.-— 


Cases 77a—214a.  EncuisH AND Emprre Dicest SUPPLEMENT. 


DISCOVERY, INSPECTION, AND INTERROGATORIES. 
Part Il—Discovery of Documents. 














Not necessary for proper determination 
of issues.| > NiHois yw TT, TLC. [E928] 
20D. i. R. 3685 34 Cam Ry. Cas. 252 ; 
02.0. L. R. 124.—CAN. 


PART Il. SECT. 4, SUB-SECT. 1. 


130 iv. ------.J--RBainin oe. TNauts & 
Co., Lrp., & Jamison, [1926] N. 33.--: 


namely, as to which was responsible for 


. the use of the gear, the stevedore or the - 
‘ shipowner, on the implied) warranty 


130 v. ----~.}-- Deft. co. sought pro- | 
duction of a diary which bad been kept | 


by one of pitts.” sulps., & whieh, it was | : 
f fee : , legal entity. R-A miners’ union entered 


alleged, recorded an luterview between 


sneh solr, & a person other than pltfs. 


in the action, at which Interview the 
preparation of a debenture was dis- 
cussed sella: the diary was) the 


solrs.’ property, & as they were not 


particas to the action, there was no 
power in the presont proceedings to 


that the gear supplied was cffective 
there were consequently rights to be 
adjusted between defts., & the order 





for emails | was properly made.-— . 
CLARKE 1 KELLERMAN, BUCKNALL & | 


i22.— 


Co., Lyp., [1930] N. Z L. RR. 


ab, 


raising 


union— Defence filed 
whether defendants 


Miners’ 
question 


an appearance in an action, & by 
statement of defence raised the objec- 
tion that if was not shown that deft. 


- was @ legal entity capable of being 


order production & fnspection of their: 
diary.---Mkir Bros, ¢. Breen & Brap- : 


SHAW, (1928S) N. 4. L. RR. 860.--N.Z. 


dome Ue Laan action by an 
injured workman against three defts. 
ehaiming damages for injories suiltered 
throveh the breaking of the gear used 
in lifting a heavy weight, where dis- 
covery lad been ordered in favour of 
one deft, against another deft. on a 
motion to review the order so made :— 
Held: agin the event of the ot. holding 
that tho accident was due to the gear 


sued :— eld: deft. by so pleading 
must he deemed, before the trial of the 
action, to be a corpn. for the purpose 
of the litigation, & so compellable to 
make discovery.—CENTRE STAR NIN- 
Iva Co., LTp. v ROSSLAND MINERS’ 
Union (1902), 9 B. C. R. 190.—CAN. 


PART II. SECT. 4, SUB-SECT. 2. 
a. Citation -—For ‘°° {1908} S.C. 
335 "read [1909] 8. C. 335.” 


PART II. SECT. 4, SUB-SECT. 4.—A. 


182 1. Whether nest friend may make 
afidarit.)}—-The ct. sill not order a 
party to an action who is of unsound 


4 


, pltf. bad signed interlocutor 


. damages. 


77a. Inquiry as to damages.)|—There is no defences defts. traversed the allegations in 
different principle applicable to an application the statement of claim. Onasummons taken 
for discovery of documents on an inquiry as out by pitf. asking that the second defts. 
to damages from that which prevails on an might be ordered to file a full & sufficient 
application for discovery where any other affidavit of documents, the judge, consider- 
issue has to be tricd between opposing ing himself bound by Powis (Earl) v. Nequs, 
~ partics.-—-Brivistt Unrren Siok MACHINERY No. 127, made the order asked for :—Held: 
Co., Lrp. v. LamBerr HowartTu & Sons, there was onc issue only between pltf. & the 
Lrp. (1929), 46 R. P. CL. 315. three defts., namely, whether the under- 
86. Add. Annotation :—N.F. Wakefield v. Board Jease, subject to which pltf. as ho alleged 
(1928), 45 R. P. C. 261. derived his title to the possession of the 
87a. - J—WAKEFIELD & Co., Lrp. v. | land in question, was still subsisting or had 
Board (Traptna as J. P. Boarp & Co.) | been determined by the exercise by pltf. of 
(1928), 45 R. P. CG. 261. his right of re-entry, & that being so, the 
OO: Add. Auinelilind etal (2) Apld. Cavendish well-cstablished rule that the ct. would not 
ae he Soe (1925 42 T. LR 134. assist a forfeiture by ordering discovery of 
ae Meas Nae oe tee rear documents applied, & the order made against 
mercial Salt Co. (1924), 69 Sol. Jo. 159. Powis (Ivarl) v. Negus, No. 127, overd.— 
127. Add. Annotation :—-Overd. Seddon v. Com- SEDDON v. COMMERCIAL SALT Co., Lgrp., 
mercial Salt Co., [1925] Ch. 187. » [1925] Ch. 187; 94 L. J. Ch. 225; 132 
127a. --—------ .}-.-By an underlease lands & works L. 'T. 437 ; 69 Sol. Jo. 159, C. A. 

were demised to the first defts. for the term |435. Add. Annotation :-—Folld. Gale v. Denman 

of twenty-one years less one day. The under- Picture Llouscs, Ltd., [1980] 1 K. B. 588. 

» Jease contained a covenant by these defts. Ppa ; iy ! Reena 
that they would not assivn, transfer or part | 162. Add. Annotation :-—Generally, Refd. Robinson 
With possession of the dem:sed preniises or any v. South Australia State (No. 2), [1931] A. C. 
part thereof without the consent of the under- 704, ; 
lessor, & that in case of the breach of such | 171. Add. Annotations :--As to (2) Consd. Soviet 
covenant it should be lawful for the under- Republics Union v. Belaiew (1925), 42 "TP. L. R. 
lessor to re-enter upon the demised premises, 21. Refd. Duff Development Co. v. Kelantan 
& that thereupon the demise should absolutely Government, [1924] A. C. 797. 
determine. Pitf., the purchaser of the | 214a. ——-.]}--The ct. will not, save in’ very 
reversion on the underlease, brought an action exceptional circumstances, order a deft. to 
to recover possession of the premises. By produce documents in his possession before 
his statement of claim he alleged that the pitf. has delivered his statement of claim.— 
first defts.. in breach of their covenant, had GALE v. DENMAN PicTuRE Houses, LTn., 
transferred, underlet) or parted with the | [1930] 1 BK. B. 588; 99 L. J. KK. B. 3851; 143 
possession of the premises to the second defts., L. T. 31; 46 T. L. R. 282; 74 Sol. Jo. 187, 
&/or the third defts. By their respective » A. 

PART I. SECT. 1. 1 used being defective there was still an | mind, or his next friend or the Public 
aa. Wacther ecperiments ordered-~ | issue between defts. in question, | Trustee administering such person’s 


estate under Mental Defectives Act, 
1911, 6. 100 (h), to make an affidavit 
of documents in compliance with an 
order for discovery under Rule 1614; 
& Rule 1674 does not apply to persons 
of unsound mind.— TasKER v. ALGAR, 
[1922] N. Z. L. R. 529.--N.Z 


PART II. SECT. 5, SUB-SECT. 1. 


se. Not till issues adefined.}--When 
it is necessary. before an order for 
discovery can be made, thut certain 
questions in the suit shoud first be 

ecided, the proper order to make Is 
that the suit should be set down for the 
settlement of the issues. ‘I'he judge 
will then bein a position to decide which 
of the issues are necessary to be deter- 
mined before the questiog of inspection 
or discovery can be decided.—EaGLk 
STAR & BRITISH DOMINIONS INSURANCE 
Bom. 509.-—IND. 


PART Il. SECT. 5, SUB-SECT. 3. 

218 i. Not tilt after defence delivered— 
Interlocutory judgment signed.j—After 
judgment 
against deft. in an action of tort, deft. 
sought to examine the pitf. for dis- 
covery, the action being about to come 
on at the assizes for assessment of 
R. 189 states that the 


288. Add. Annotation :—Reftd. ‘Tecalemit v Ex.- 
A-Gun (1926), 44 R. P. Cc. 62. 


242. Add. Annotation ‘—Consd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 


254a. Liberty to apply reserved.]—Porsson & 
Woops v. ROBERTSON & TURVEY (1902), 86 
ae 302; 50 W. R. 260; 46 Sol. Jo. 196, 
254b. Pursuant to undertaking on injunction.}— 


Farrow v. Smita (1915), Yearly Supreme 
Court Practice. 





Sect. 7.—GROUNDS FOR RESISTING. 
(Vol. XVIITI., p. 71). 

For ‘ Sect. 3, sub-scct. 2, ante,” read “ Part: 
IlI., sect. 9, nost.’’ 

279. Citations :—For “ Birr. Prac. Cas. 1” read 
** Brrr. Prac. Cas. 13.” 

324. Add. Annotation :—Consd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 

872. Add. Annotation :—Consd. Robinson v. South 
Australia State (No. 2), (1931] A. CG. 704. 

878. Add. Annotation :—Refd. Minter v. Priest, 
[1930] A. ©. 58. 

—-—-.}—Tne Crry oF Baropa, No. 
874a, post. 

877. Add. Annotation :—Refd. Minter v. Priest, 
[1930] A. C. 558. 

880. Add. Annotation :---As to (1) Consd. Redda- 


373a. 





10. 
882. Add. Annotation :—Apld. Reddaway 
Hartley (1928), 72 Sol. Jo. 502. 


Ate NE Le eee nee ae ee cee Ua ae 


Vo 


oe eet 


examination of pitf. by deft. may take 
Place at any timo after such deft. has | 
delivered his statement of defence :—~— 
Held: deft. could not examine pitf.--- 
ASHLEY t. BRENTON (1889), 13 P. OR. 
98.—CAN. 


218 Si. | 
SHixna Wan, {1928) 3 D. L. R. 481; 


ee ar eee 


Atepa were taken 





——. }-Fona YOuNa v. 


way & Co., Ltd. v. Hartley (1930), 48 R. P.O. 


Nan ee ee eet oepaemnenemnne 4 


{| Vided une the soct., that he was | 
dealrons of bringing an action to obtain | 
compensation & that it was finperative 
that a copy of toe proscribed medical 
certificate referred to jn sect. 54 should 
be disclosed to him before any leral 
to enable him 
determine the form of relief te whieh 


Vol. XVII.—Disoovery. Cases 238—437b. 


389. Add. Annotation:—-As to (1) Apld. Chowood 
v. Lyall, [1929] 2 Ch. 406. 

394. Add. Annotations:—As to (2) Folld. The 
Hoppor No. 13, [1925] P. 52. Apld. The City 
of Barnda (1926), 184 L.T. 576, Refd. Ankin 
v. London & North Eastern Ry. Co., [1930] 
1K. B. 527. 

437a. Effect of rule.}—-REDDAWAY (F.) & Co. v. 
eee (1928), 72 Sol. Jo. 502; 45 R. P.O. 


4387b. ——-.]}—Before the hearing of the action, 
an application by pltfs. that deft. be 
ordered to make a further & botter allidavit 
of documents, or in the alternative, that an 
order be made, under R. S. C., Ord. 31, 
r. 19A (3), was refused by the master, on the 
ground that such an order would be contrary 
to practice. Pltfs. appealed. Jt appeared 
from certain letters that had been disclosed 
that there were certain letters relative to the 
issues in the action, as well as otber docu- 
ments, which had not been disclosed ; but it 
was contended on behalf of deft. that, since 
the coming into operation of the rule, if was 
no longer open to a pitf. in such a case to ask 
for a general further & better affidavit, but 
that he was confined to the remedy given to 
him by the rule. It was held by Romer, J., 
that the rule did give to persons objecting to 
an affidavit of documents certain rights 
which did not cxist before the rule was 
framcd ; but that it should not be read as 
interfering with the rights which were 
possessed before it.came into force ; & that it 
was apparent, from sources which might be 
referred to, that the deft. had in his possession 
otber documents not disclosed in his affidavit. 


a ee nn, ae ea i oe cores Oe ee at ee ke me 


NIAN Bikt INSURANCE Co., LYb., (1926] 
1.5003 49 4. LT. 161.---IR. 

370 iv. -———-.]—Whero privilege is 
Claimed with rospect, to documents 
+ deponent is not required to describe 
| the documents fp such @ manner. art 
} 





to | would) disclose the nature or parti- 


cularsa of such documenta. “A bundle 





62 0. L. R. 370.—CAN. he was entitled. A Provincial Div. | of duacumentsa marked‘ A '& numbering 
having grantod the application :-~ | 1 to 60, all of which doctimonts were 
Held: as the real dispute between | initialed by thls deponent,” ja a 


PART II. SECT. 5, SUBsSECT. 4, 


pi. ——- --—.]-—BritTisn COLUMBIA 


Liquors Co., Lrp. v. CONSOLIDATED 





the parties was whether resp.'’s #il- 
health was ocensioned in the discharizes 
of bis official duties or not &, as it 
was only when the canse of bia ill- 


Nuffielent Jdentifeation of the docu- 
ments. CAMPBELL » Woops, Invade & 
Vue CanwapiaAn bate (Abta.d. fi20) 





EXPORTERS CoORrpn., LYv., [1930] 2 27.00. Re 805: (925) 2 WLW. EL ad. 
W. W. RR. 379; (1931}1 D. L. R195; | health had been oatablished in his 2 Oat a ee 

42 B.C. RR. 481.—CAN. favour us 4 fact, that the necessity for 

240 ii. -—-- ——~.J—In o case the Inxpection of the certificate might | PART II. SECT. 10. 

wherein it appears that deft. knows the pia the application was promature | BBS iv. mee me f~ Whero deft. 
facta & pltf. does not, deft. should give + & 8 soulc neve been rofusos ppd obtained an order for discovery, & dn 
discovery before pltf. delivers par- ee ae ea ash dal the altidavit of discovery if was Kworp 
ticulars. In such a case where the 5. AF. “Xi, [1929] App. De Isle | on bohalf of pif. Chat a document in his 
order for pesiculsrs provided that , ; ! possession related solely to pltf.’h caso 
they should be given hy pltf. after 258 i. ——— -—--— Alleged nartnership.) | & did not support deft.’# case, & the 


order also extended the time for 
delivery of the defence until after the 
delivery of the particulars.-— ALBERTA 
WHEAT POOL wv. NAHAJOWICZ, {3930} 
1 WwW. W. h. 483; 2 D. IL. Rh. 759 : 24 
Alta. L. R. 400; affy., [193011 D. L. R. 





p i. 


34%; [1929] 3 W.-W. H. 673.—CAN, | HAMMOND 
af. Discretion of judge.|--BLyGH v. | GAN. 


So_Loway MiLts & Co., 
2W. W. R. 208; 4D. L 
B. C. R. 531.—CAN, 


PART II. SECT. 6, 


LTb., are 
» R. 5823; 42 


369 Vv. : 








255 Hi. —-—~— .}-~Neap., a member 
of the Permanent Defence force of 
the Union & discharged therefrom as 
medically unfit, applied for an order 
on appit. to furnish him with a true 
copy of the medical certificate issued 
under Act 27 of 1923,8.54. He alleged 
he had anstained injuries in the dis- 
charge of & specially attributable to 
his duties, that he was entitled to 


| 
| 
{ 
| 
j 
| 
| 
| 
| 
examination of deft. for discovery, the | 
i 
| 
| 
{ 
| 
{ 
l 
i 
j 
\ 
receive compensation in manner pro- | 


-- Harxam SINGH v, 
(1927), 39 B.C. R. 485.—CAN. 


PART II. SECT. 9, SUB-SECT. 4. 


** Pleadings & proceedings "' 
tn apecified action. J—Isirt & Isrrr v. 
ATIONAL RESOURCES 
Ca, (1924 , 34 B. C. it: 133,-~ ' 


PART IJ. SECT. 9, SUB-SECT. 5. 


——--.J—REID v. VAN- 
couveR TCG Boat Co,, Lrn., (1928) | 
2.1L. R. 244; (1928) 1 WoW. Wt. 800; | 
39 LB. C. HK, 479.--—-CAN. 


370 jit. -—~—-.)-—When in an affidavit. ' 
of discovery privilege is claimed 
respect of any document or documents, | 
sncb document or documents must be. 
specified individuall 
attached to the affidavit of diseovery, | 
& not referred to as being fachuded 
among others contained In a bundle.— | 
RUdsH BROOKE v. OUBULLIVAN & Hipme- : CAN, 


5 


KAPOOR SINGH | Supreme Ct, had cefased an application 


| 
, by daft. for inspection of the document : 
—Mekd: onthe evidence there was no 
HubSstantial ground upon which to base 
i a conelnsion Ghat the statement a: the 
| atiidavit. wae wade erroneously or nnder 
{ aA miscopception of the character of thu 
| document, & the application was pro- 
| perly refused. ~sSari, £TC. v. SUNDAY 
: Times (1923), $10. o. Rh. 552.—-AUS., 
i 38B Of. —~— Claim of privilege.j-- 
| Where an atfidavit sete out positively & 
| definitely that privilege is cladmed for 
{ certain docutwnents, on the pround Chat 
i they arose out. of negotiations carried 
‘on ‘without prejudice,” that state- 
ment cannot be contradicted hy 
— affidavits or material from the other 
Hide; but i can be attacked or 
impugned only by Bsomne admisedlon or 
qualification comfnag from that dide— 


{1 


fs the schedule | 


SLACK v0. OCKAN AK NTDENT & 
: GUARANTEK Co. (Man), (1926) 2 
D.L.R. 985; f1926) 1 W. WOK. B83.— 


Oases 497)—556a. ENauise “AND Evert Dicust SUPPLEMENT. 


494. 


Deft. was ordered to file a further affidavit. 
Deft. appealed to the Ct. of Appeal, where 
the appeal was dismissed on the ground that 
the service of the notice was out of due time. 
Deft. filed a further affidavit, whereupon 


Itf{s. applied for a further & better affidavit 
efore UGHAM, J., who made an order 
under R. S Ord. 31, r. 194 (3), ordering 


® C. 
deft. to state by affidavit whether the par- 
ticular documents referred to by the judge, 
including any documents Rage g | to - 
tribution by deft. of samples of belting & 
including other specific documents, had at 
any time been in deft.’s possession, & if not 
then in his possession, when he parted with 
them & what had become thereof. Pltfs. 
ap ealed, by leave, to the Ct. of Appeal :— 
Held: the appeal should be allowed with 
costs in any event; R.S.C., Ord. 31,r. 194 (3), 
did not cut down the powers of the ct. as 
expressed in the case of Jones v. Monte Video 
Gas Co., L. R. 5 Q. B. D. 566; the order of 
Romer, J., must be complied with; it was 
an order which was intended to be based upon 
Jones v. Monte Video Gas Co., & there were 
materials which showed that a _ further 


456. 


462a. 
the filing of an affidavit of ship’s papers & 


Co., Lr. v.: Hartizy (1930), 48 R. P. C. 
10, C. A. | - 


440a. ——.] — ASTRA + NATIONAL PRODUCTIONS, 


Lrp. v. NEo-ART PRODUCTIONS, LTD., [1928] 
W.N. 218. ” 


Add. Citations :—093 I. J. K. B. 169; 130 
L. T. 189; 16 Asp. M. L. C. 286. 


Effect of.)—-Where in an action 
on a marine policy the usual order is made for 








for a stay of procoedings meanwhile, this stay 
does not operate to paralyse the activities 
of either party & prevent him preparing his 
case; & on a taxation of costs it is for the 
taxing master to determine, having regard 
to the stay & all other material factors, 
whether the costs were reasonably or pre- 
maturely incurred.—P&cCHERIES OSTENDAISES 
(Soc. ANON.) v. MERCHANTS’ MARINE INSUR- 
ANCE Co., [1928] 1 K. B. 750; 97 L. J. K. B. 
445; 188 L. T. 5382; 44 T. L. R. 270; 72 
Sol. Jo. 102; 17 Asp. M. L. C. 404, O. A. 


Annotation :—Reld. The Channel Queen, [1928] P. 157. 


468. After this case add ‘‘ For form of order. for 


affidavit was necessary; & a further affidavit |. 
must be made by deft.—REppAaway (F.) & | 


production of ship’s papers, see R. S. O. 
(No. 1), 1915, r. 11.” 


Part I1!.—Production and Inspection. 


After this case add-*‘ Receiver & manager 
appointed by debenture-holders—Liabllity to 
produce.]—Sec ComMpanigs, No. 5067a, ante.”’ 


528a. ——- Action on bill of exchange—Deed 


giving time to principal debtor.]|—Where 
an action on bills of exchange was brought 
against deft., who pleaded that he was liable, 
if at all, as a surety only :—Held : he was not 
entitled to the inspection of a deed in pitf.’s 
ossession, by which it was suggested time 
iad been given to the principal debtor, but 
to which deed the surety was no party.— 
Sm1Tu v. WINTER (1838), 3 M. & W. 809; 6 
Dowl. 386; 1 Horn & H. 45; 71. J. Ex. 
79; 150 BK. R. 1162. 


589. Add. Annotation :—Refd. Godman v. Times 


Publishing Cu., [1926] 2 K. B. 278. * 


539a. ——— Action for slander.]}—Day v. TUCKETT 


(1846), 7 L. T. O. S. 234. 


544. Add. Annotation :—As to (2) Apld. Chowood 


v. Lyall, [1929] 2 Ch. 406. 


555a. ——-.]—In an action of slander imputing 


to pltf. that he was the writer of a scandalous 
letter reflecting upon deft., the latter in one 
of his pleas set forth the letter & justified the 
words spoken :—Held: pltf. should inspect 
the letter with witnesses, in order that he 
might be prepared at the trial to show that 
it was not in his handwriting.—CoRTIs v. 
CURTIS (1833), 3 Moo. & 8. 819. 


as thates nen aemeetietoen cement ciaieneetnnemneteammentanenmiameinanta ma iataahetttinta tat ame eeemeaenemmatnemames nemenieamnenmmmmetanmeneaetiammemmimmea materi teana cnet anenntamanmnmemmeansmenamemimnmemmntemame manta ae tenement ean 


PART Ill, SECT. 4, SUB-SECT. 2. 


ah. 

ces th any ordcr.|—In the absence 
at least of special circumstances, the 
right of pltf. to examine for discovery 
the officer & employces of a deft. co. 
in whatever order ho wishes will not be 
interfered with.— Corn v. 


gl 


ov1; 


£0. 


Right to eramine officers & em- 


CANADIAN 


2). L. R. 999.—CaA 
Solicitor acting as servant of com- 


& FITZPaTRiIck, [1928] 2 D. L. R. 502; 
fe) 1 W. W. RK. 778; 28 Alta. L. RB. 
63.-—CAN. 


sf. Kmployee — Who is — Agent — 
Purden of proof.j}—Where an order far 
the etanunation for discovery of an 
employee is sought under rule 234 & 
there is a dispute as to whether the 
NATIONAL Ky. Co., [1930] 1 W. W. R. eth sought to be examined are in 
N. act employees, the burden of proving 

the omployment rests on the party 
asking for the oxaimnination. 


ri. .#—-In an action on & 

olicy of insurance against liability for 
damages, to recover the amount of a 
judgment which the insured had paid 
& which had been reoovered st 
them in an action in whioh the insur- 
auce co. bad couduoted the defence :—- 
Held; pltfs. were ontitied on dis- 
covery to know all that was done by 
the insurance co. itn defending the 
action & to see all papers & documents 
Jvounected therewith, & also were on- 











pany. }-—Where duties which can be, & 
usually are, performed by an official, 
servant or agent of a co. are performed 
by a soly., the fact that he Is a solr. doves 
not render him inamune from oxamina- 
tion for discovery with respoot to the 
transactions. 80 performed.—-CANARY 
v. VESTED Estates, LTn., (1930) 1 
WwW. W. KR. .996; 3 D. L. BR. 989; 43 
, R, Cc. h. 1.~--CAN, ee 

sd. Officer -— Who is — Architect,}— 
Hysror ¢«. New Warminster Boarp 
OF ScHooL TrRusrres, {1930} 38 
Nae R. 227; 4D. L. R. 1030.— 


se. Deponent on application for secu- 
rity for costs--Production o dicumeats 
referred to tn  affidavit.}--COLLEGE 
BrRany CroTaes Co., Lrp. ». BROWN 


is not an employee within the meaning 
of said rule.—-Hoskins v. MINNE- 
APOLI8 THRESHING MACHINE Co., 
{1930) 1 W. W. R. 869; 2D. L. R 
606; 24 Alta. L. R. 437.—CAN. 


PART IIL. SECT. 5, SUB-SECT. 1. 


525 ii. ———.}—Hamaiftron v. STREET 
(1850), 1 Gr. 327.—CAN. 

“625 fil, ——— Documents supporting 
case—Or repriling drfendant'’s case. |-— 
As a Be shee rule pltf. in oquity is 
entitled to a discovery, not only of that 
which oonstitutes his 
aiso of whatever is material to repel 
the case set up by deft.:; &. as @ part 
of that discovery, to the productian of 
such documents as are materia! for the 
same Durpose.—-LAWLOR t. MURCHISON 
(1852), 3 Gr. 


own title, but 


553.~—-CAN. 


6 


| 


tiled to the benefit of all investiga- 
tious made, & opinions obtained, by the 
CcO.—-WILLIAMA t. LONDON GUARANTER 
& <Accipent Co., Ltp., (1925} 1 
WwW. W, kh. 1023.—CAN, 


PART III. SECT. 5, SUB-SECT. 38. 

577 iii, ——.)—BRADBURY v. Mor- 
FATT & CARMAN (1884), 1 Man. L. R. 
02,.—-CAN. 


583 i. Possession of agent—dAgency 
must be established—Pay-in slips in 
hands of banker.J-—-A bank, re 
pay-in a@ipe which have accom 
Baymente into a customer's accoun' 

oes not hold them as the nt 
the customer, who, consequently, will 
not be urdered in an action te which 
he is a party to produce them as docau- 
rents in his possession or power. In 
such an action the cot. also declined 


Add. Annotation :—Refd. Minter v. Pri 
[1930] A. O. 558. Der ita 


614, After this case add :— 


640a. Broker’s book.|—BRowniInc iv. 


Annotaili 
809; 


Mu 


650a. 


A 
397 : 


Re Hawkes, Ackerman vv. een 1 Hey ys é 1; 
a id Road Transit Co., [1909] 1 Ch ob Refi. B 


6bia. 





——— In possession of director after 
appointment as receiver for debenture- 
holders. |--See ComPantss, No. 5067a, ante. 


AYLWIN 
(1827), 7 B. & C. 204; 9 Dow. & Ry. K. B. 
801; 6L. J. O. S. K. B. 320 ; 108 E R. 699. 

Bai cs Buckets (edi 09, ee Sate eli 
rv. Eastern & Midland’ Tey, (1888), 38 Ch. 0 


-J—Ross v. LAUGHTON (1813), 1 
Ves. & B. 849% 85 BH. R. 136. 


-—Consd. Griffiths v. Griffiths (1843), 12 
Simmonds v. G. E. Ry. (18 és). x 21.3; ohe | 
Re} 


Boson : 
olland, Husband v. Bolland (1839), “4 one. rs Cr. 354. 


-]—BAKER v. HENDERSON (1830), | 
| 














4 Sim. 27; 58 E.R. 11. 


Annotations —-Distd. Warburton v. Edge (1839), 9 Sim. 508. 
Refd. Re Hawkes, Ackerman v. Lockhart, [1898] 2 Ch. 1, 


653. - 


714. 


786. 
740. 
743. 
754, 


Add, Annotations :—Apld. Re Cameron’s 
Coalbrook, etc., Ry. (1859), 25 Beav. 1. Refd. 
Lockett v. Cary (1864), 3 New Rep. 405; 
Fowler v. Fowler (1881), 29 W. R. 800; Re 
Hawkes, Acke-man v. Lockhart, [1898] 2 Ch. l. 
Add. Annotations :—As to (1) Distd. The City 
of Baroda (1426), 134 L. T. 576.  Folld. 
Ankin v. London & North Eastern Ry. 
Co., [1930] 1 K. B. 527, C. A. As to (2) 
Expld. Bank of Russian Trade, I.td. »v. 
British Screen Productions, Litd., [19380] 2 
K. B. 90. 

Add. Annotation :—Apld. Minter v. Priest, 
{[1920] 1 K. B. 655. 

Add. Annotation :—Apprvd. Minter v. Priest, 
{1920} 1 K. B. 655. 

Add, Annotalion :—Consd. Minter v. Privst, 
[1929] 1 K. B. 655. 

Add. Annotation :—As to (2) Refd. Miuter ». | 
Priest, [1930] A. C. 558. 


805a. 


Vol. XVIII.—Discovery. Cases 588—874a. 
759. Add. Annotation :—Apprvd. Minter v. Priest, 


[1929] 1 K. B. 656. 


763. Add. Annotation :—Apld. Minter v. Priest, 


[1929] 1 K. B. 6565. 


— Completed drafts of documents 
[scttle: by counsel} in Alsen of an applica- 
tion for the flat of the A to counterclaim 
for revocation of a patent are privileged 
documents, & defts. are not bound to produce 
them for inspection by pltfs.—VIGNERON- 
DAHL (BritisH & COLONIAL), Lrp. v. PETTIT 
(1925), 69 Sol. Jo. 693; 42 R. P. C. 431. 


. Add. Annotation :—-Refd. Minter v. Priest, 
[1930] A. OC, 558. 


Add. Annotations :—As to (1) Apld. The City 
of Baroda (1926), 184 L. T. 576. Consd. 
Ankin v, Ae en < North Eastern Ry. Co., 
[1930] 1 K. B. 627 





843a, --—-—- -——. . --ANKIN v, LonDoN & Norri 


FASTERN Ry. Co., No. 120a, post. 


»}—-Pitfs. claimed for short. de- 
‘livery of certain parcels of bristles, in respect 
of which they were holders of bills of lading, 
loaded at Shanghai upon defts.’ steamship. 
Defts. denicd liability alleging that the loss 
was due to pilferage by an organised band of 
thieves. Defts. had called for reports from 
the first, second, third, & fourth officers of 
the steamer, in order to investigate the 
question of the managoment of the vessel & 
the conduct of their officers in the prevention 
of theft, which reports were in due course 
obtained through delts.’ agents in China. 
Defts. claimed that these” reports were 
privileged from discovery +—Held: (1) the 
reports were not privileged. (2) Observa- 
tions upon the form & contents of an affidavit 
claiming privilege from discovery for de- 
ee documents.-- THE City oF BARopa 
eat 134 L. T. 676; 70 Sol. Jo. 1044; 17 
Asp. M. lL. ©. 27. 





757. 
{1929] 1 K. B. 656. 


to make any order relating to those 
documents under Evidence Act, 1915, 
8. 89.—LEVER v. Maguiru, [1928] 
Vv. ai, 2623; (1928) Argus L. R. 169. 


mean 








Documents not produced at first 
hearing—Opicial records needed to assist 
court— Leave rab Nags to admit at later 
stage.j-—-Where a Gots y has not pro- 
duced at tho firat hea 
by Ord. 13, r. 1, the documents in his 


possession or power on which he relies, | 


he leave of the ct. under r. 2, admitting 
them at a later stago, showd not 
ordinarily be refused if the documents 
are official records of undoubted 
authenticity which may assist the ct. 
decide rightly the issues before it. 
—GOPIKA eee Roy v. ATAL SINGH 
sh. serene voluntarily delivered 
to agent of Attorne Shia eGo .}-—-MacKEE 
v. BOLLOWAY LID. 
No. 2) 1931] 1 W. W. R. n bea, 
oN 


PART Ill. SECT. 6, SUB-SECT. 5.—F. 


#j. General rule.jJ—In the cave of 
ublic documents there {s a common 
w right of inspection, but that ht 
must necessarily be exercised within 

certain limits. The right ought to 
be restricted to those rsons who 
can prove themselves to interested, 
& there are documents which, for 
reasons of State, onght not to be 
rere FITZGERALD, {1925] 1 

ok Register of titles to land kept wnder 


ring, as required | 


Add. Annotation :—Consd. Minter v. Priest, 


| 
E 
n 
| 
| 
| 
| 
| 
if 
| 





, #erV 





ene mene eet «steam 








ate ee eae ee a 


Local Bevistealtin of Title Ureland: ) 
Act, 1891 (c. 66).}—The above register 
i a public rogister, & the documents 
Ave in the office for registration of 
tles are public documents.—Re Virz- 
oar [1925] 11. R, 42.—IR. 


PART Ill. SECT. 6. 

May be dtepenaecd with. |-— 
The mer bas Surinitotton to provide, 
ip an order for directions which calls 
for the production of documents, that 
“the service of a notice to produce 
such documents be dispensed with & 
that. the service of a copy of this order 
upon the solrs. of the respective partivs 
shall have the samc effect as the 
iec of a notice to produce.’’— 
hoy Ab Trust Co, ¢. CANADIAN LAactIric 
Ity. Co., (102514 BD. L. R. 7723 (1925) 
3 .W. W. R. 571.—CAN. 





| PART IIL. SECT. 9, SUB-SECT. 1.—A. 


vi. -——~ Letter dictated by aolicitar— 
& epi theredo.}-~—Held: privileged. 
MERCHANTS BANK v. MosFaTr (1876), 


62. R. 348.—CAN. 

r il. Notes of evidence tulen 
hiring arbitratton.j--Held : not privi- 
leged fromm discovery & inspection in 
a subsequent action betwoen the same 
xarties.—EABT TAMARI CO-OPRRATIVE 

my Co. v. NORNEN, (1928] N. Z. 
L. - 495,.—N.Z. 

rik. —— Confined to legal advisera-— 
Patent “pending eppbication, fon in fe- 
spect seated a m patent 
—WNat of pate pal ye McKERCHER  v. 
Ta crea eel Suinate Co., Lrp. 


7 





Annotation :——Generully, Refd. 
Eastern Ry. Co., “11930 1K. I. 52 


a RR ad Oe oo le lO Oe ne iE nay Se Ate Rhine ae ele Be re 


! 
| 


fees v. London & North 





Co enetrert Medaneal 


HE io nee) 4D. RR. 831; 2 
. WwW. -— CAN. 
Pr iv. tana eae acting employee of 
Yes Dr LA Grropay uv. MeCare 
eae {1830] 2 W. W. it. 576.— CAN. 


PART III. SECT. 9, SUB-SECT. 1.-~ 
C. (a). 


1. --——— ——-—- —~—~--, + KEEP Bron, v, 
Tincn & Brapasnaw, (1928) N.Z. L. i. 
360,.—N.Z. 


PART III. SECT. mn SUB-SECT. 1.— 
807 i. ——- Letter 

primile ie rata te v. 

(1993) nN. Ri. 448.--N.Z. 


PART II. SECT. 9, SUB-SECT. 1,---- 
F. (a). 


856 i No privilege Liligation se 
condemplaled.}—SeMiru ov. C. Ry 
la a Tone) 2D. L. R. 372. CAN. 
—---- Kteport of local manager 
—-- . head office of tnsurance company.) 
—Jfela: _privileged.—--GRAIN CLAIMS 
BUREAU, LTb. v. Can viaN SURETY 

(Man.). A Aa D. L. l. 297; 
[1927] 2 R. 407.—-CAN. 


PART III. SECT. 9, SUB-SECT. 1.— 
F. (b) li. 


*acluded in-—- Not 
HANGAR, 





0 i. 8. P. Brurnenson v. EK. DD, & 
B. Cc. R. (Alta.), {1w26] 2 D. L. R. 680.-—~ 
CAN... 

e fi, —— ——.}-—Where following 
a Talley accident in which peraonal 
injury or property damage is incurred 


Cases 800—1209a. 


890. Add. Annotation :—Refd. Ankin v. London & 
North Eastern Ry. Co., [1980] 1 K. B. 527. 
-}-In obedience to general instructions 
issued by the Port of London Authority to 
the masters of their vessels that, in the event 
of a casualty, the circumstances of the 
occurrence were to be reported on a printed 
ose, the master 
redgers reported 
the details of a collision with a sail 
The form ‘was 
report for the information 
of the Authority’s solr... .” 
was sent to the master’s superior officers, 
who passed it on to the manager of the 
Authority’s insurance department, & he in 
turn sent it to the solrs. who acted for the 
Plitfs. contended 
that the report must be produced :—Held: 
there having been a collision it was to be 
anticipated that there would be litigation, & 
although the report went through various 
hands, it was made for the purpose of being 
put before the solrs.; the report therefore 
complied with the tests laid down by 
BUCKLEY, L.J., in Birmingham & Midland 
London & North: 
Western Ry. Co., No. 394, ante, & was privi-. 
leged from production.— THE Hoprsr No. 13, 
[1925] P. 62; 04 1. J. P. 45; 182 L. T. 736; 
41 T. L. RK. 189; 16 Asp. M. L. C. 473, D. C. 


Annotations :--Distd. The City of Baroda (1926), 134 L. T. 
- Ankin v. London & North Eastern Ry. Co., 


891a. - 





form supplied for the pu 
of one of the Authority's 


belonging to pltfs. 
** Confidential 


Authority’s underwriters. 


Motor Omnibus Co. v. 


574. 
(1903) 1 K. LB, 527. 


893. Add. Annotation :—Distd. Ankin v. London 
& North Eastern Ry. Co., [1930] 1 K. B. 527, 

904. Add. Annotation :—Refd. Ankin v. London & 
North Eastern Ry. Co., [1980] ] K. B. 527. 


fees eaten: weet 


the railway co. obtains reports thereof 
from its employees for the uso of its 
solr. as material on which he may give 
it his professional advice & conduct its 
defence with respect to an action or 
actions which it anticipates will, in 
default of settlement be brought 
against it as u result of the accident, 
said reports are privifoged from pro- 
duction even though made before such 
an action has been actually brought or 
threatened, & although obtained, not. 
kOlely for such use by tho solr, but 
also for the use of other ofticials of the 
co. tn determining, ¢.g., what, if any, 
discipline should be given the em- 
ployees in the accident.—-MAYGARD- . 
CANADIAN Pacutic Ry. Co. (Alta.), 
(1929) 2D. L. R. 958 5 2 W. W. RR. 27; 
35 Cc. BR. C. 288.—-CAN. 

e fit. —-—- Heporta of claims agent.|— 
STRPUENBON 0. K. b & B.C RR. 
(Alta.), (1926) 2 D. L. R. 680.—CAN, 

886 ii. .J-——-LAURENSON ¥. WEL- 
LINGTON Crry Corpn., [1927] N. Z. 
L. R. §10.—N.Z. 


PART III, SECT. 9, SUB-SECT. 1.— 


~ (0). 
a. Ctlation ee ** 11908) S. C. 
$35 ’? read * (1909) S. C. 835.” 


PART III. SEOT. 9, SUB-SECT, 1.—H. 

924i. Privileged -—— Communication 
with view to compromise—Copy not 
retained by solicitor. }—Held : although 
the occasion on which the document 
was written was not privileged; the 
document, owing to its nature & effect, 
was privileged from production,~— 
ried es v. HANGAR, [1923] N. Z. L. R. 


924 ii. ——- -~—— Stipulation in 
event of failure to agree. )—Negotiations 
carr on *“ without prejudice,” & 
with a view to the settlement of an 
action, & al] letters & conimunications 
arising out of such negotiations, are 
privileged from production.—BLack 
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barge 
eaded, 


The report 


704. 
1209a. —~—— 





ENGLISH AND Empire Dicsest SUPPLEMENT. 


905. Add. Annotation :—Refd. The Hopper No. 13, 
f1925] P. 52. 

933. ddd. Annotation :-—Consd. Minter v. Priest, 
[1930] A. C. 658. 


941. Add. Annotalion :—Refd. Minter v. Priest, 
[1929] 1 K. B. 655. 


1039a. ——— ———.]—-GREENWOOD v. 
(1844), 7 Beav. 291; 
L. T. O. S. 496; 49 B. R. 1077. 


1087a. ——— Deed pleaded.]|—PENARTH HARBOUR, 
Dock & Ry. Co. v. CaRDIFF WATERWORKS 
Co (1860), 7¢C. B. N.S. 816; 29 L. J.C. P. 
230; 1L. T. 551; 6 Jur. 
215; 141 EB. R. 1038. 

aenonon :—Consd. Price v. Harrison (1860), 8 C. B. N. 8S. 


1090a. S. P. A.-G. of PRINCE OF WALES v. LAMBE 
(1848), 11 Beav. 213; 17 L. J. Ch. 1543; 10 
L. T. O. S. 498; 12 Jur. 386; 50 E.R. 798. 


1144. Add. Citation :—1 Leach, 300, n. 


Add. Annotation :—-Refd. R. v. 
(1867), 37 L. J. M. C. 8. 

1197. Add. Annolation :—Refd. Seddon v. Com- 
mercial Salt Co., [1925] Ch. 187. 

1198. Add. Annotation :—Refd. 
Barker (1924), 132 L. 'T. 15. 


1202. Add. Annotation :—Consd. 
South Australia State (No. 2), [1931] A. C. 


ROTHWELL 
13 L. J. Ch. 226; 2 


»§. 942; 8 W. KR. 


Elworthy 


Waterhouse v. 


Robinson  v. 


-}—(1) In an action to recover 


damages for personal injury incurred in an 


v OCKAN ACCIDENT & GUARANTEE Co, 
(Man.), {1926} 2 D. L. R. 985; [1926] 
1 W. W. R. 883.—CAN. 


PART III. SECT. 9, SUB-SECT. 4. 

1116 ii. eF-SYDNEY OffeeSFE & 
Burrer Facrory Assocn. v. BROWER 
(1900), 19 P. . 152,—CAN. 

sh. Serrant.}—-A servant cannot be 
compelled Lo produce the documents of 
his master where tho suit or proccedting 
is ono to which the master is not a 
party & it is not shown that he bas 
given authority for their production, 
even though the. master is outside the 
jurisdiction of the ct.--CHAPMAN & 
Sons v. Stropparr & Co., [1930] 3 
W.W. R170; 4 DL. RR. 1013.—CAN. 


PART Ill. SECT. 9, SUB-SECT. 5. 


1182 1. Objection attaches to pro- 
duction not discovery.|—MILIS v. 
Mercer Co., Lrp. (1893), 15 P. R. 
276.—-CAN. 

1136 i. Discovery tending to in- 
criminate—Not enforced.}—Whero a 
person who has been required to make 
an affidavit of documents refuses to 
produce certain documents on the 
ground that they are privileged because 
they may criminate him or, where he 
makes the affidavit as an officer of a co., 
may criminate the co., & after inspec- 
tion thereof the Judge finds that the 
documents may be criminating to him 
or the co., their production cannot be 
dred pea where such ground of 
privilege is not taken away by statute 
or by a rule having the force of a 
statute. There is no such statute or 
rule in force in Alberta.—-WEBSTER & 
KIRKNEsS v. SOLLOWAY Mitta & Co., 
Lrn. (No. 2) U98t) iD. L. R. 831; 
{1948 3 W.W. R. 445; affg., [1930] 3 
sf e R. 381.--CAN. 

1136 ii, ——- -——.}—LOOKETT vt. 
SoL.toway Miiis & Co., Lrp. (No. 2), 
{198t] 3 W. W. R. 389.—GAN. 
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eas ann Ne oe 


accident on defts.’ railway, an order having 
been made for discovery of documents, defts. 
in an affidavit stated that they had in their 
possession a copy of a report made by them 


teas | mee eern aie Serer meme e smn tn 


b i. Not taken away by Alberta 
Evidence Act, R. S, A., 1922 (c. 87), 
ss. 3, 7. }—CAMPBELL v. Woops, InMIk, 
& Thr CANADIAN PRESS (Alta.), [1928] 
2D. L. R. 805; [1926] 2 W. W. R. 
99.—CAN, 


PART III. SECT. 9, SUB-SECT. 8. 


fi. —— —.}—HELLET v. SOUTH 
AFRICAN TATLWAYS & HARBOURS 
(1927), 48 N. L. R. 65.—8. AF. 

h i, —--—.|-—-In an action for 
damuges for personal injuries sustuined 
in 1928 in a motor car collision, de- 
fender averred that certain kneo 
injuries which pursuer ascribed to the 
collision were due to guushot wounds 
received by pursucr durivug war service, 
& he craved a diligence for recovery of 
the medical history sheets & other 
iuilitary records appHcable to pursuer. 
The War Dept. objected to produce 
these documents :—Held: while the 
ct. has power to order production of 
documents in the custody of a public 
dept., even though the dept. pleaded 
pubis interest as a ground for refusing 

produce them, the documents here 
in question did not appear to be of 
such material value to the case as to 
warrant an order for their production. 
--OCAFFREY v. INVERCLYDE (LORD), 
{1930} 8. C. 762.—SCOT. 

0. Citation :—For “ [1908] 8. C. 
335 *”’ read '* (1909] S. C. 335.” 

sk, Publication against public poticy 
—tjection by Attorney-General. }— 
Where, in an action to which a State is 
& party. the State objects to produce 
for inspection documents which are in 
fact State papors, a staternent by the 
A.-G. for that State, that their pro- 








’ duction for inspection would be pre- 


judicial to the public interests, ls con- 
clusive & an answer to an application 
for an order for inspection.—GRIPFFIN 
v. STATE OF SOUTH AUSTRALIA (1925), 
36 Cc. Ll. R. 378.— AUS. 


to the Ministry of Transport under Regula- | 
tion of Railways Act, 1871 (c. 78), 8. 6. They 
objected to produce this document on the 
ground that it was a copy of a confidential 
document made in discharge of their duty to 
the Crown & that it was privileged inasmuch 
as it could not be disclosed without injury 
to the public interest. The deponent also 
precueed & verified a copy of a letter written 
y him to the Minister of Transport, & the 
reply thereto of the Minister to the effect 
that reports made in pursuance of sect. 6 
of the Act aforesaid were furnished for his 
own information & guidance & that it was 
his practice in the public interest to decline 
any request to inspect these reports or to 
obtain copies of them :—JHeld: 
practice of the ct. to aecept the statement | 
of a Minister of the Crown upon the question 
whether production of a document would be 
contrary to the public interest ; 
quently the document in question was privi- 


leged from production. 


(2) Privilege was also claimed for other 
documents on the ground that they were 
‘* confidential communications at the instance 
& request & fo: the use of defts.’ solr. between 
the officials of the deft. co. & between those 
officials & third. persons after this action was 
threatened or anticipated for the purpose of 
obtaining for & furnishing to the defts.’ 
information as to the 
evidence which will be obtained & otherwise 
for the use of the said solr. to enable him to | 


solr. evidence & 


Vol. XVIII.—Discovery. Cases 1209a—1316a. 


26, C, A. 


1213. Add. 
704. 


it was the 
Refd. 


& conse- 


& Norv 
ante. 


4 


defend this action & to advise defts.”’ :—Held: 
these documents were also _privileged.— 
ANKIN vw. LONDON & Norru Eastern Ry. 
Co., [1930] 1 K. B. 527; 99 L. J. K. B. 293; 
142 L. T. 368; 46 T. L. R. 172; 74 Sol. Jo. 


1210. Add. Annotation :—Refd. Robinson v. South 
Australia State (No. 2), [1931] A. C. 704. 


1212. Add. Annotation :-—Consd. Isaacs v.* Cook, 
[1925] 2 K. B. 391. 


Annotation :-~--Consd. 
South Australia State (No. 2), [1031] A. C. 


Robinson  v. 


1218. Add. Annotations :—-Consd. Isaacs v. Cook, 
[1925] 2 K. B. 3913; Ankin v. London & 
North Kastern Ry. Co., [19380] 1 K. B. 527. - 

Robinson v. 

(No. 2), [1931] A. C. 704. 


1223. Add. Annotation :—As to (2) Refd. Brown v. 
Dagenham Urban District Council, [1929] 1 
K. B. 737. 

1228a. Report of railway company to Ministry of 
Transport----Under Regulation of Rallways 
Act, 1871 (c. 78), s. 6.]-—-ANKIN v. 

HASTIERN 


South Australia State 


LONDON 


Ry. Co., No. 1209a, 


1283a. -—-- -——.]J-~Akr. FUR AUTOGENE ALUMINIUM 
SCHWEISSUNG v, LONDON ALUMLNTUM Co., 
Lrp. (No. 2) (1921), 388 R. P. C. 861. 


1809. Add. Annotation :-— Refd. Robinson v. South 
Australia State (No. 2), [1981] A. C. 704. 


Part !\’.-—Interrogatories. 


1314. Add. Annotation :-—-As to (1) Consd. Sucher- | 1816a. By whom setiled.|---On application being 


land v. 
Corpn., [1926] Ch. 746. 
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PART I]]. SECT. 12. 

o i. ——.}-The party who has 
obtained an order for production of 
documents may insist on obedicnce to 
that part of the order which requires 
tbe documents produced to be 
deposited with the prothonotary.— 
BLOOMFTELN v. MONARCH, ETC., Co. 
(No. 1), [3927] 1 W. W. KK. 140; affd., 
{1927} 3 D.L. R. 3345: (1927) 2W. WR, 
196; 36 Man. L. R. 603.— CAN. 

sa. Purpose Criminal trial in 
progress—Makinyg copies available for 
ciml trial.)}—WALKER 0. SOLLOWAY 
eae & Co., [1931] 4 D. L. RR. 296.--—- 


—— 


PART III. SECT. 15. 


1811 fia. j—Ord. 31, mr 14, 
sub-r. (2), of the Sonth Australian 
Rules of Court—-which, like R. S. C., 
Ord. 31, vr. 119A, subh-r. (2), of the 
English rules, provides that where on 
au application for an order for inspec- 
tion privilege is claimed for any docu- 
ment, it sball be lawful for the ct.-or a 
judge to inspect it for the purpose of 
deciding as to the stead of the claim, 
applies where privilege is claimed for 
an official document on the ground 
that its disclosure would be contrary 
to the interests of the public, even 
though the claim is supported by a 
statement to that effect by the 
Minister responsible. The ect. has 
always had in reserve, the ver to 
inquire into the nature of the document. 
for which protection {s 80 sought, & 
to require some indication of the injury 
which would result from {its  pro- 
duction. When a State, being a party 
to- litigation & bound to give discovery, 
claims privilege for doctiments upon 





British Dominions Land 





Settlnuit. | 


the ground above stated, the elalin 
thould be made under outh by uo 
responsible Minister whose mind has 
been directed to the material question. 
A clajin to protection in the case of 
documents relating to the trading, 
commercial or contractual activities 
of a State can rarely be susteined, 
especially in time of poace, That 
domunents woud prejudice the care 
of the State in the Litigation, or assist 
the other party, fs a compelling reason 
for their production only to be over- 
borne by the gravest reasons of Stats 
policy or sceurity. Applt. brought au 
action in the supreme Ct. of South 
Australia against resp. State claiming 
damages for alleged negligence in the 
care of wheat placed in the control of 
the State under Wheat Harvest Acta, 
1915-17. Upon an order for dis- 
cevery the respondent State, by an 
umdavit made by a elvil servant, 
claimed privilege tu respect of 1,802 
documents tied in three bundles, & 
stated to be State documents, com- 
prising communications between 
officers adniinistering the department 
coneerned ; there was exhibited to the 
affidavit u minute by the el Sa 
Minister stating (infer alia) that. dis- 
closure of the documents would be 
coutrary to the Interests of the Stute 
& of the public :—-Held: the minute 
was inadequate to support the claim of 
privilege, as it was too vague in the 
circumstances of the case, & wak oot 4 
staternent on oath showing that the 
Minister had himeclf considered each 
of the documenta, or fnudicating the 
nature of the suggested injury to tho 
interesta of the public : & the Supremo 


made by motion 
to reserved costs of interrogatories delivered, 


eee ee 





in an action in regard 


- we te eee ee a reed 


Ord, 31, ™ 14, sub-r. (2), to Inspeet 
the documents, that course being less 
likely te cuuse delay than an order for 
uw further and bettor affidavit of docu- 
ments.— RoKninson v7. SowrH AvU#- 
TRALIA SATE (No. 2), (1931] A. C. 
704; 100 LJ. PC. 1835; 145 LT, 
408; 47 ‘T. b. R. 454; 75 Sol. Jo. 
45%, RP. C.—AUS, 

1314 ve. o----.J--Where oa cluim of 
privilego is made in an affidavit: on 
production of documents, it is not 
necessary that it should first be made 
to appear that the elaim of privilege 
is iiproper before the Judge can dircet 
the production for bis iuspection under 
rile 372 (2) of the documents for which 
privilege 16 clatiaed.— WinsTER | v. 
SOLLOWAY Minis & Co., Lrp., [1931] 
1b. LL. RR. 7495 (1950) 2 W. WwW. Tt. 
614; 24 Alta. L. It. 632.—-CAN, 


PART IV. SECT. 1. 

1314 vil. —-—.J—- With respect to the 
scope of an cxamination for discovery, 
the practice 1h now sottied in favour 
of a full exatnination “ touching the 
matters tn question in the action,” & 
is not confined to matters respecting 
which discovery might have been 
sought under the old Chancery practice 
iu Enygland.---HARVIE wv. CANADIAN 
Paciric Hy. Co. & Hired ENGINkER- 
ING & ConseTRUCTION Co., LTp., [1928] 
1D. L. KR. 696; (1928) 1 W. W. RR. 187; 
22 Sask. 1. Kt. $63.-~-CAN. 

ri, ~——— fe —-Under pr. 328 a 
foreign pitf. bas not a primé sacie right 
to he examined fur discovery ot his 
place of residence. The place & manner 
of his examination are matters to be 
determined by the ct., having regard 


a 


Court should exercise its power under ' to what fs “just & convenient.”-~ 


9 


* 


Cases 18168—1442a. ENnouisH anp Empme Diczst SurPLEMENT. 


the question arose as to the persons to settle 
them :—Held: it was no part of the business 
of the judge in chambers nor the master. 
They had to see that they were neither 
irrelevant. The duty of 
settling was on the party who drew them.— 
‘‘ PRACTICE Norp ”’ (1930), 169 L. T. Jo. 123 ; 


oppressive nor 


[1930] W. N. 24. 


SweENnY¥ v. MANUFACTURERS HOLDING 
Corpn., {1924] 2 D. L. R. 298; 54 
QO, L. R. 250.—-CAN. : 


yr ii, —— —— Tem 
Rulea 270, 272, 275.)]—ARBRAMBON UB. 
Untrrp STATES First INSURANCE Co., 
et at) 1D. L R. 834; [1927]) 1 
CAN e R. 252; 21 Sask. L. R. 3723.— 


sl. Orul examination—Reatriction by 
* Order 31a of New Brunswick Rales.|-— 
DUNN v. MclLEAN (N. B.), [1929] 1 
D. L. BR. 106.—-OAN. 


PART IV. SEOT. 2, SUB-SEOT. 1. 


sl. Probate of will.}—Probate Rules, 
1016, r. 32, makes provision for dis- 
covery of documents but not for dis- 
covery hy interrogatorics.—IN THE 
WILL OF DENIS, |[1928) V. L. R. 266; 
(1928] Argus L. R. 136.~-CAN. 


PART IV. SECT. 8. 


{(p. 184) i. —-—.]-~Rulo 267 (Sask). 

rovides that a person for whose 
mmediate benefit an action is prose- 
cuted or defended shall be regarded as 
a party for the purpose of oxamination 
in discovery, but where a party to the 
action wishes to avai) himself of the rule 
& the pleadings do not disclose that t:e 
action has been brought for tue 
immediate benefit of the porson sought 
to be examined the os anle is not in a 
position to say that the party seeking 
the appointment Is entitled to examine 
such porson, & he should therefore not 
iusue an appointment without an order 
of the ct. or a ae RAT: v. 
Hawkers, |1924]3 D. L. R. 624; (1924) 
2 WwW. Ww. R. 965.--CAN. : 

f (p. 184) il. ——.J--In order to 
obtain an order fer the exa:nluation 
for discovery of » person who fis not eo 
Perey to the action, appot. must show 

hat plif, In whose name the action 
was brought Is not really piltf., but 
that tho person whose exam vation iss 
asked for is tho real pltf. & that the 
uotion is being prosecuted for his 
benefit.—-CANADIAN Creprr ME&N’s 
Trusr Aasocn, v. MorTON, [1925] 1 
W. W. RR. 772.—CAN, 


f{ (p. 184) Mii. bmi order is 
necesaary for the examination for dia- 
covory under rule 267 of @ person for 
whore tmmediate bonefit an action ts 
rosecuted or defended.—- IMPERIAL 
JUMBER YARDS, LTD. vv. McuMANUS, 
11938);2 D. L. R. 180; (19238) 1 W. W. R. 
409; 22 Sask. L. R. 378.—CAN. 


sm. /?craon for whose immediate benefit 
action defenuded— Beneficiary wnder will 
— Action aguinal trustees. )—-In an action 
against trustees under vn will to roxcind 
a contract for the sale of property of 
- the estate :—TZeld: a beneficiary who 
was entitled to the rents & profits of 
such proporty, whether sold or not, was 
not ‘‘a party for whose immediate 
benefit the action was dofended,” & 
was not examinable for discovery.— 
ee orn, Oo. et. PooLsy, [1925] 2 





ary absence—~— 





a * a 


ach: 185). ——~ Co-defendant. not 
ue defending. }—Where plitfs. sued 
. to recover the balance of the 
Bvonese puice of land, & C. did not 
efend otherwise than by delivering 
demand of notioe, & G. alleged that C. 
shared in a accret coinmission paid by 
ono of the pitfe. to procure G. to enter 
into the agreement of purchase 
Held: GQ. was not a person “ advorse 
in intereat * to ©. so as to make OC. 
examinable for discovery by G. under 


—, 
s 


‘ 


1442a. 





r. 234.—HEGLER v. MacNab, (1924) 3 
D. Li R. 601; (1924]) 2 W, W. R. 649. 


m (p. 185) 1. Counterclaim for balance 
of account—A meni from assignee 
of insolvent ker.}j-—Held: the 
stockbroker was examinable, at the 
lustance of pitf., under r. 285, O. J. 
Act.—CAaRNEGIE’ v, Cox (1886), 11 
P. R. 811.-—OAN. . 
-¥ (p. 186) i. Defendant out of furia- 
diction.) —- SHANDLY v. HERNDON 
veite.), {1929) 4 D. L. R. 1086; 1 

. W. R. 240.—CAN. 

s(p. 186) i. Employee.}—In order to 
e exauminable for discovery under 
r. 234 an employee of a party must 
have been directly connected with the 
transaction in issue, not merely as 


‘a witness, but because of the cha- 


racter of his employment.—WEIA8 v. 
SCHIESORL (Alta.), [1926] 1 W. W. R. 
154.—OAN. . 

8 (p. 186) fi. —~— Does not include 
minister of Crown.)—~—R. (PROVINCIAL 
TREASURER OF ALBERTA) v. SMITH, 
(1927)2 D. L. R. 69; [1927] 1 W. W.R. 
474; 22 Alta. L. R. 644.—OAN. 

oc (p. 186) 1. ———.}—Under County 
Ct. Ord. 8, r. 17, an infant, a party to 
an action, may be examined by the 
opposite party for discovery before the 
trial.— LANCASTER 0. VAUGHAN (1924), 
33 B, C. R. 159.—-CAN. sé 

o (p. 186) il. .}—An Infant pitf., 
who is competent to testify at the 
trial, tg subject to examination for 
discovery.—WaATSON v. MOTOR LIVERY 
ae {1926) 1 W. W. R. 652.— 


1(p. 186) L. ——~ .}—Deft., in an 
action by a corpn., has a right to select 
the officer of the corpn. whom he will 
examiue.—TRINITY COLLEGE v. LEVIN- 
Tr, (1924])2 D.L. R. 584; 640.L. KR. 


1 (p. 








action for libel against the publishers 
of a newspaper, wherein the only 
juestions in lague were those of malice 
damages, an order was made desig- 
nating an offloer of deft. oo. as i 
officer to be examined for discovery as 














to matters affecting da ——Ka¥Fr 
v. STAR PUBLISHING Oo., [1925] 1 
WwW. Ww. R. 174.—-CAN. 

© (p, 187) f. Held: 
an officer of the railway co.—Gor- 
DANIER v. C. N. R. (1904), 15 Man. L. R. 
1.—CAN. 

m (p. 187) 1. ——— Street fore- 
man.}-—Held: not an officer examin- 
able for chances Cage Saat v. 
TORONTO CORPN, (1892), 15 P. R. 21.— 


AN, 

n(p, 187)i, ———~ ——— Fire warden.} 
—~Held ; an officor-examinable for dis- 
covery.—-Eina LUMBER MILIA ¥, 
CANADIAN Pactric Rr. Co. (1912), 19 

» iL. R. 9503 17 BLO. 36; 2 
D. L. Rr. 845.—OAN. 

8 (p. 188) &, ———- ——— Whether limited 
foo 8 Em ‘ad when cause of action 
artaca.}-—The pitf. ha examined for 
discovery, under rule 266, an officer 
of each of the two deft. oo8., applied for 
leave to examine, as servants, tro other 
men who at the time of the accident 
in question wore employed by one deft., 

e time of the 
application were emplo by the other 
d A railway oo. :-—He 
should be given, but, in view of the 
facte disclosed 

© only one of said servants, 
10 


@ contracting oo., & at th 
ld: the leave 
in the material filed, 
pet should be allowed by this order 
examin 


; 


1428. Add. Annotation :—Retd. Wakefield  v. 
Board (1928), 45 BR. P. O. 261. 
.|—Deft., & 
the cargo 
delivery of the cargo. Deft. alleged that the 
non-delivery was caused by perils of the sea 
excepted in the charterparty & bill of lading : 
—Held: interrogatories asking pltfs. whether 


shipowner, waa sued by 
owners & charterers for non- 





she to elect which one. Rule 268 
did not limit the examination to officers 
& servants who were employed by the 
corpn. when the cause of action arove.— 
HARVIE v. CANADIAN Pavuitic Ry. Co. 
& Hurst ENGINERRING & CONBTRUO- 
TION Co., TsTD., {1988) 1D. L. R. 696; 








(1928) 1 W. W. 187; 22 Sask. L. R. 
61.—-CAN. 

e (p. 188) i. .-—-An order 
ma made for the examination of a 
deft. corpn. by its officer outside the 
jurisdiction. he question is one of 


convenience. AVEN . OANADIAN 
Pactrio Ry. Co., [1924] 2 D. L. R.- 
1112; [1924] 2 W. W. R. 200.—CAN. 


f (p. 188)4. —~————, }—In an action 

t a landlord for da o8 for 

i] egal distress, the bailiff not being a 
arty to the action is not examinable 

or discovory.—HaRVEY wv. SYLVIA 
oo LTp., (1924) 3 W. W. R. 849.— 


ep. Minister of Crown.}—Held: not 
an officer with r. 250.—R. (PRo- 
VINCIAL TREASURER OF ALBERTA) v. 
SMITH, [1927] 2 D. L. R. 69; [1927] 
ee W. R. 474 > 22 Alta. L. R. §44.— 





PART IV. SECT. 4. 


m i. .}--While a judge or master 
in chambers has jurisd'ction to direct 
that @ party shall not examine an 
opposite party for discovery until the 
oxatuining paity has himself made 
discovery of documents, euch juris- 
diction should be exercised only under 
special circumstances. —- MILLER t. 
FRKAT West NATORAL Gas CORPN., 
PAGER Hrrsity IRON TuBr & LeaD Co. 
v. GREAT Wrest NATURAL Gas COREN. 
ee 20 Alta. L. Kt. 379; [1924) 1 
° Ww. RK, 1100.—CAN. 


sr. After amendment of pleadingas.] 
—Ifa party, after all discovery ordered 
has been mude, desires to amend his 
leadings & then desires to have a 
urther examination for discovery, tis 
can be granted by a tg oF or master 
undor r. 234.—MILLER v. GREAT WEST 
NATURAL GAS CorRPN., Pagan HERSEY 
InOn TUBE & LuAD Co. v. GREAT West 
NATURAL GAS CORPN. (1938). he ee 





T.. Us 379; (1924) 1 W. W. 


PART IV. SECT. 5, SUB-SECT, 6. — 


1416 vy, ——.}—A party cannot be 
required to state what course he 
proposos to adopt at the trial, or to 
diaclose the uames of his tauformants 


or witnesscs.—NeEMFEROVaKY v. Mc- 
BRIDE se 2) (Man.), [1927} 1 
D.L. R. 148; [1926] 3 W. W. RR. 436.—~— 


PART IV. SECT. 5, SUB-SECT. 7. 


ery: hii. oe eo ain mgtsheite to 
an intorrogatory can cloge an 

which oan be fairly said to be ‘Doterial 
to enable pitf. either to maintain his 
own cause, or to destro¥ that of his 
adversary, the interrngatory ought to 
be answered, but if the answers cannot 
be material for either of these purposes 
deft. ought not to be ordered to anawer. 
—HEIDNER Co. wv. THe HANNA 
NIELAEN, £1926) 3 D. L. R. 1039; 
pete) 2W. W. R. 397; 87 B.C. R. 
07.—CAN. rae 


1434 iv. eee k-Under Pr. 423, 
imported into county ot. ure, 
interrogatories must ba directly relevant 
to the matters in issne.—DounLor Dave 
Depot « Harrr Boor & SHoK Go. 
(Man.), {1036} 2 Ww. Ww. R. 92.—CAN. 


1444. Add. Annotation :-—Consd. 


1462a. —— 


the cargo was insured, & if so, with whom, 
by whom, & to what amount, were irrelevant 
& ounatiecuic en VAUGHAN & Co. 
v. YOUNG . T. 690; 4 ; 
M.L.C. 301. | : oe 


re AY Sutherland  v. 
British Dominions Land Settlmt. Corpn., 
{1926] Ch. 746.. 


‘ 
: -}—The owners of the 
steamship N., one of two ships found jointly 
to blame in a collision action, limited their 
liability & paid the amount into ct. Olaims 
against the fund were in due course filed by 
the owners of the N. & the owners of the 
other ship, the S., & also by the owners of 
cargo on the §. The same solrs. presented 
‘ the claims on behalf of the owners of both 
ships. The owners of cargo on the S., who 
were not parties to the collision action, then 
sought leave to administer four interroga- 
tories to the owners of the S. Nous. 1 & 2 
asked whether there had been, as between 
the owners of the two ships, a mutual 
abandonment of claim or a scttlement on 








other terms. No. 8 inquired whether there 
had been any assignment of the claim of the 
owners, masi.'r, & crew of the S.; & No. 4 
asked by whom the particular solrs. were 
instructed to present the claim of the owners 
of the &.:—Held: the first three interro- 
se tage were necessary either for disposing 
airly of the cause or matter or for saving 
costs, within R.S. C., Ord. 31, r. 2, & must be 


| 


Vol. XVIIL-—Discovery. Cases 1448217088, 


& prior publication by J. :—Held: (1) defts. 
alleging that the prior user was by machine, 
they ought to state whether any such 
machine existed, &, if so, whether any such 


‘machine was in their possession, custody, 


or power, & the present address of V.; 
(2) defts. alleging that the prior publication 
was by document, they ought so to state 
& sufficiently identify the document & the 
resent address of J.—GENDRAL WLACTRIC 
o. (1900), Lirp. v. Savery Lirr & ELmvaTor: 


Co. (1908), 21 R. P. OC. 109. 


1626a. Prior publication.])—GENERAL ELECTRIC 


Co. (1900), Lrp. v. Sarery Lirr & BLEVATOR 
Co., No. 1625a, ante. 


1631a. Chemical composition of infringing sub- 


stance.]——-Suarre & DOHME, INCORPORATED 
v. Boors Puke Drue Co., Lip. (1927), 44 
R. P. C. 69. 


1681b. General question as to process used in manu- 


article.|—Held: inad- 


nfringin 
Pp WORKS »?. 


facturing 
missible.-—OsSRAM 
E.ectraic Lamp Co., Lrp. (1914), 81 R. P. 0. 


313, OC. A. 


PoPpE’S 


1677a. ——— Ownership —Alleged fraudulent repre- 


sentations by seller.}—In an action against 
an auctioneer for the price of a horse sold 
by him for pltf., deft., who pleaded fraud, 
was not allowed to ask whether the horse 
was pitf.’s & if so how did if become his.-— 
SIVIER v. HARRIS (1876), Bitt. Prac. Cas. 98; 
2 Char. Cham. Oas. 54. 


NEDENES (1924), 41 T. L. R. 243. Coca Cora Co, », DuckwortTH & Co, (1928), 


: 5 > 995 

1464. Add. Annotation :-—Retd. Perlak Potroleum 45 R. DP. 0. 226. 
Maatschappij v. Deen (1928), 93 Ju. J. K. B, | 1705a. Shares—Refusal of company to register 
158. transfer—Grounds for refusal.]—-Art. 27 of a 
co.’s arts. of assocn. wus as follows: ‘' The 
directors may without assigning any reason 
decline to register any transfer of shares not 
fully paid up made to any person not ap- 
sxroved by them.or made by any member 
jointly or alone indebted or undor any liability 
to the co.”’ Pltf. was the holder of 10,000 
partly paid cumulative preference shares of 
£1 each in the co., & in Dec. 1925, executed a 
v. transfer of 8,000 of these shares to a trans- 
of feree. Reyistration of the transfer war 
refused, & pltf. brought an action claiming 
a declaration that deft. co. was not entitled 
to refuse registration of tho transfer & rectili- 
cation of the cov7s register accordingly. 
Iarlier in 1925 the co. had issued debentures 
secured by a debenture trust deed, in which 
the co. covenanted with the trustees that it 
would not in regard to 190,000 preferonce 


aeponnseee a see tee 


at a Citations :---93 L. J. K. B. 16%: 130 


e e 


allowed. No. 4 was not prossed.—Tnn | 1690a. As to ingredients of infringing articles.]—- 


Add. Annotation :—Refd. La Radiotechnique 
v. Weinbaum, [1928] Ch. 1. 

1531. Add. Annotation :—-Conmsd. Isaacs v. Cook, 
{1925] 2 K. B. 391. 

15382. Add. Annolation:—-Refd. Aga Khan ov. 

' Times Publishing Co., [1924] 1 K. B. 675. 

1549. Add. Annotation : -- Refd. Tournier 
National Provincial & Union Bank 
England, [1924] 1 K. B. 46]. . 

1555. Add. Annotation :—Refd. Aga Khan v. 
Times Publishing Co., [1924] 1 K. B. 675. 


1571. Add. Annotution :—Refd. Aga Khan 
Times Publishing Co., (1924] 1 K. B. 675. 
1625a. ——.]—In an action for infringement 

of a patent, defts. alleged prior user by V., 
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| (1927) V. L. R. 472; 49 A. L. 1.47; | arising out of a collision deft, wun 
{1927) Argus L. R. 353.—AUS. interrogated about bis speed & the 


, hh Hidi shicles. Ino 
PART IV. SECT. 5, SUB-SECT. 15.—F. osition of the co ny voehic 


ila apswers be stated that be was 

1590 i. Document in hands of third | unable to answer these intcrrogatorios 
party.J—On eximnination for discovery | except as to his opinion upon the 
the party being examined can be asked 


acer meen edi tL 


PART IV. SECT. 5, SUB-SECT. 9. 


14671. How far admissible.}—In a 
suit to set aside an agreement on the 
ground of fraudulent. misrepresenta- 
tions :—Held: deft. was entitled to 
ask for the substance of the conversa- 
tions.—_Wrar v. Conway (1923), 23 
8. R. N28 W. 344; 40 N. 8. W. W.N. 


i cena 


matters involved, & did not answer 
whet the speed & position were 


to tell what are the contents of a docu- ; 
Held; these answers were insufiictent. 


ment not under his control & not pro- 


duced to him.—Harrison v. KING, | -~MAY v. BOWERING, [1928] 5. A.5. R 
1467 il. ———.}—WEDIN v. ROBERT- {| [1925] 1 D. L. R. 1072; 11925) ! 226.--AUS. 
BON (1907), q W. L. R. 72.—CAN. Vv 3 
r J . "OU. ta.}— 
PART IV. SECT. 8, SUB-SECT. 12. | PART IV. SECT. 5, SUB-SECT. 15.—G. | macvonatD v. MCARINUN (1887), 4 





Man. I. R. 56.-—- CAN. 


PART IV. SECT. 5, SUB-SECT. 15.—R. 

17001. Agency-—Whether renresenta- 
tions made agent~—Name of agent~- 
Disallowad.}-—-W #8T v. CONWAY ( i ait ) 


1596 il. -——-. }—-H rLLMAN v. IMPRRIAL 
BANK OF CANADA, (1926! 3 D. L. R. 
192; {1926]) 2 W. W. R. 276; 20 
Sask. I. R. 507.— CAN. 


PART IV. SECT. &, SUB-SECT. 15.-—H. 


1476 I. Material in part.j—On 
an application to set aside interroga- 
tories, on the sone that they were 
prolix, oppress ve, & unnecessary :— 

eld: ey should be set aside as a 
whole, even though some of them, 


taken by themselves, might be un- 
objectionable.—LYTE  v. CURREY, 


23 8. R.N. 8. W. 344; 40 N 


t 
! 
| 
| 
CAN’ Hie BOD a be Bites Lae aise | PART IV. SECT. 6, SUB-BECT. 15.—I 
} 
: Ww. N. 60.— AUS. 


Ng A Me ae 


1601 1. Circumstances in which injury 
occurred.|—In an action for negligence 


11 


Cases 1705a—1806a. E:NGLIsH aND Empire Digest SUPPLEMENT. 


shares register until the sharcs were fully | 1740. Add. Annotation :—Consd. Bank of Russian 


paid any transfer of any of them to any pro- 
posed transferee not approved by the trustees, 
& would not, except with the previous written 
consent of the trustees, release any of the 
holders of these shares from any money 
payable or which might become payable in 
respect of such shares. Pltf. alleged by his 
statement of claim that deft. co. had wrong- 
fully refused to register the transfer, that the 
directors did not exercise any proper dis- 
cretion under the arts., & that they had 
abdicated their discretion by entering into 
the above covenant with the _ trustees. 
Detts. by their defence claimed to have excr- 
cised the discretion under the art. bond fide. 
Pitf. sought to interrogate deft. co. by 
asking : (1) Whether the co. said that the 
directors had declined registration in exercise 
of the power to decline to register any transfer 
made to any person not approved by them 
or in exercise of the power to decline to 
register any transfer by a member jointly or 
alone indebted to the co.; (2) whether they 
said that the transfer was to a person of 
Whom the directors did not approve; (3) 
whether they said pltf., was in fact a person 
jointly or alone indebted to the co.; (4): 
whether the debenture trust deed was referred” 
to by any one at any meeting at which the 
question of registering the transfer was dis- 
cursed :---He/d: all the interrogatories were 
proper to be allowed. Deft. co. was not 
entitled to refuse to state *- hich of the grounds 
mentioned in the art. the directors had acted 
under, although it might refuse to say what. 
reasons influenced them in exercising their 
discretion upon that ground.—SuUTHERLAND 
(Duke) v. British DOMINIONS LAND SETYILE- 
MENT Corpn., Lip., [19206] Ch. 746; 905 
I. J. Ch. 642; 185 L. 'U. 732. 


1710. Add. Citations :-—93 L. J. K. B. 158; 130 


L. T. 234, ; 
Add. Annotation :—-Refd. La Radiotechnique 
v. Weinbaurn (1927), 187 L. T. 638. 


Trade, Lid. v. British Screen Productions, 
Ltd>, [1930] 2 K. B. 90. 


1757. Add. Annotation :—Consd. Bank of Russian 


Trade, Ltd. v. British Screen Productions, 
Ltd., [1930] 2 K. B. 90. 


1806a. Answer by one ofiicer—-No inquiry as to 


information available to other officers.)]—In 
an action by indorsees of a number of bills of 
exchange alleged to have been drawn by a 
German co., accepted by defts., an English 
co., indorsed to the pltfs. & dishonoured, 
defts. among other pleas denied the drawing 
& indorsement of the bills. Pltfis. adminis- 
tered to defts. the following, among other, 
interrogatories: (1) ‘‘ Were not all or seme 
or one & which of the said bills drawn by ”’ 
the German co. ‘or their agent or agents 
duly authorised in that behalf? ’’ (2) ‘‘ Were 
not all or some or one & which of the said 
bills indorsed by ” the German co. “ or their 
agent or agents duly authorised in that 
behalf to the order of” certain named 
indorsees ? (3) ‘‘ Was not’ the German 
co. ‘‘at all material times a corpn. duly 
incorporated under the laws of the German 
Republic ?”? Appended to the  interro- 
gatories was a direction that defts. should 
answer them by their secretary to the best 
of his knowledge, information & belief. To 
each of them the secretary answered simply : 
‘IT say that I do not know ”’ :-—Held: the 
answer was insufficient, inasmuch as other 
officers of defts. might in the course of their 
duties have acquired the requisite informa- 
tion; if they had, this would have been the 
information of the co., & it did not appear 
from the answer whether the secretary had 
made any inquiries to ascertain whether 
such information was available.—BANK OF 
RvusSsIAN TRADE, LTp. v. BRITISH SCREEN 
PRODUCTIONS, Lrp., [1930] 2 Kk. B. 90; 99 
L. J. K. B. 562; 148 L. T. 305; 74 Sol. Jo. 
337, C. A. 


als are 
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1709 i, Wrongful disnvissal-—Acts 
juatifying dismissal, |-—--Vuft., a doctor, 
sucd defts. for wrongful disniissal. 
He had been dismissed on tho ground 
that he had recommended, as a sult- 
able person to be a nurse in defts.’ 
hospital, a woman with whom he had 
lived in adultery, Upon an applica- 
thon to compel pltf. ta auswer questions 
as to bis relutions with the woman :— 
elds he wos bound to answer such 
as referred to his alleged adultery.— 
INES Uv. CALOAKY GENERAL Hosprrau 
(1809), 4 Terr. Lt. 58.-—--CAN. 


ga. slelion for alicaation of affections. | 
—~On examination for discovery tn an 
auction for alienation of afYeetions, the 
wife having been deft.’s housekeeper, 
he nay be required to answer the 
question whetber be ever heard frow 
her of any objvetion by her husband to 
her working at his house.—HARRISON 
vw. KINna, (1924) 1 DD. &. RR. 1072 5 (1925) 
eS W. RR. 649; 21 Alta. L. R. 373. 


PART IV. SECT. 6, SUB-SECT. 1. 


sk. Under Marginal Rites, rr. 8343 (2). 
848. |—EsQocimaLT & Nanaimo Ry, Co. 
VY, QRANRY CONSOLIDATED MINING, 
SMELTing & Power Co. (B. C.), [1936] 
3 W. W. R. 240.—CAN, 


PART IV. SECT. 8, SUB-SECT. 1. 


1732 xiv. ~] — The  porson 
examined must make full dlsglosure of 
information which he has secured from 
others that has o bearing on the iasuo ; 


Ce 
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& he muat give his belief, tf any, with 
refereyce to the matters in issue; this 
beHef may bo founded on information 
which he has secured from others, but 
he niust state what itis; & he may also 
give hie reasons  therefor.—BKinkK- 
PATRICK t. CANADIAN Paciric Ry. Co, 
(Sasls.), (1926) 3 D. L. WR. 5423 (1926) 
2W. W. Jt. 801.—CAN. 


1748 ix. -——- .-—-Whero a 
party is interrogated as to inatters in 
ssue done by his agents or servants, or 
done or omitted in their presence in 
the course of their employment, ho is 
bound to obtain the information thoy 
huve, & dova not sufficiently answor 
hy saying that he does vot know & has 
no iidormation on the subject.—-Dux- 
LOF DRUG Depot «. Harrr Boot & 
Suor Co. (Man.), [1926) 2 W. W. RR. 
2.—--CA r 

1748 x. ---— ---—.}—A witnoss on 
his oxamination for discovery as an 
officer of a co. must not only anewcr 
as to his fodividua) knowledge, but 
must also juqure & get such informa- 
tion as he cau from the other officers 
& servants of the co. who have persanu! 
knowledge of the facts.—GOooDRUN t. 
Mircrmene, [1928] 3 D. L. R. 709 3 (1928) 
2 WwW. WW. RK. 594; 37 Man. Lis hl. 451.-~ 
CAN. 

1748 xj. ——- J—A pany under 
examination for discovery Is bound to 
impart any tnformation touching the 
mattors in queation which at the time 
discovery is sought he has either of his 
own knowledge or has actually received 


12 
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j 3b. L. 


froin third pergons.— CULVER & CULVER 
v. LLOYDMINSTER Town, [1928] 2 
D.L. R.93; [1928] 1 W.W. KR. 406; 22 
Sask. L. lt. 314.—CAN. 

BELEY, [1928] 3 W. W. Rt. 584.—CAN. 


PART lV. SECT. 8, SUB-SECT. 38. 


1803 i. Officers acting as solicitor— 
Claim of professional privilege.}—eld : 
the fact that the chancellor of = pltf. 
corpn was a member of the firm acting 
for tho corpn. Was not a reason for refus- 
ing to allow bim to be oxamined: if ho 
had as solr. information which pltf. 
corpn. had the privilego of preventing 
him from disolosing, the privilege could 
be exercised when @ quertion was put 
as to something which be had icarned 
in his professional capacity.-—TRINITY 
COLLEGE v. LEVINTER, ee } 2 
dD. L. ht. 584 : 54 O. L. ht. 29 .— CAN. 

1806 i. Officer’s information cue 
in course of employment—W hether 
answers amount to admissions by com- 
pany. J—-Qu.: whether, when an officer 
of u co. bas been examined for dis- 
covery wnder rule 266 (3), answers of 
his which are qualified as belug based 
on ipformation acquired by him from 
the co.'s servants & other officers can 
be read against the co. as an admission. 
—ANWELLER v. G. T. BP. i. Co., {1928} 
R. 626; [1928] 2 W. W. R., 
514.—CAN. 

qa i. Equivalent to examination 
of corporation.}—Under tbo present 
Alberta rules as to examination for 





1817. Had. Ananlations :— Refd. 


Cavendish (1925), 42 T. L. R. 184. 
— Refd. 
National Provincial & Union Bank of 
England, eee 1 K. B. 461; Minter v. Priest, 


1855. Add. Annotation: 


{1929] 1 K. B. 655. 


Vol XVI.—Discovery. Cases 18171805. 


1856a. Communications between solicitors of fo deg 
site parties.}—See EVIDENCES, | XII, 
p. 415, No. 4252. 

1895. Add. Annotation :—Refd. British Thomson- 
Houston Co. v. British Insulated & Helsby 


Cavendish v. 


Tournier vv. 


Vol. 


Cables, [1924] 2 Ch. 160. 





discovery, there is no room for eres 
any distinetion between individ 
Hoa & corpn. A emreo & the examina- 

of a co 8 Officer, selected in 
accordance wi “as "950, is the examina- 
tion of the corpn.—-CAvan A CANADIAN 
Pacus Y. Co. 


c R pee 4} 2 Pg L. = 


PART IV. SECT. 8, SUB-SECT. 4.—B. 


1813 xii. -}—The provisions of 
Canada Evidence Act, R. 8S. C., 1906 
ce 145), & Alberta’ Evidence Act, 

ry s. A,, 1922 (c. 87), that a wit nese 
shall not be excused from answering a 
question on the ground that the answer 
muny tend to criminate him, do not. 

apply to an cxamination for discovery, 
but his conimman law right. to refuse to 
answer a question tending to criminate 
does apply ; & on discovery the perron 
examined may on such ground refuse 
to answer the ques 
committed aduite 





on whether he has 
-~HARRISON 0. 





Kino (No. 2), [1925] 3 D. L. R. 395; 
1925] 2 W. W. R. 407. at Alta. L. R. 
81: revag., [1925] 2 i R. 1111; 
[1925] 2 W. W. Rh. Ln oan 
1813 xiii. Saari qt. 
SON AY Minis & Go., Lrp., [1931] 
W.R. 56; (1931) 2 D. R. 204, 
a AN 
PART IV. SECT. 8, SUB-SECT. 4.—C. 
1847 i. Communication with legal 


adviser or agents-—Contract oS Rg ail 
ment or agency not establirhed,|}—He 
U.S.A. vu. Mammotn O1n Co., (19251 2 
D.L. R. 966; 560. L. R, 645; affo., 
[199*12'D. L: R. 66; 56 0.1, B. 307. 
Mere 
»_--While members of the 
iecentive Council of the’Irish Free 





3.8, 





State, sued as corpn. sole, are liable to 
the ordinary orders for discovery by 
way of interrogatories & discovery of 
documenta, to orders for better 
discovery on filling inadequate answers 
to interrogatories, a claim to privile re 
made by Rois on mn routes of pub 
intercst conclusive, & must be 
aca an as paramount, on the same 
principle as that underlying the 
recoguition of a similar claim by o 
British Minister under the royal 
prerogative. -—-LEEN v. PRESIDENT OF 
THE EXECUTIVE COUNCIL, ETc., {1926] 
I, R. 4586.— IR. 


PART IV. SECT. 8, SUB-SECT. 4.—D. 


st. Disclosure of name of person on 
whose behalf privilege claimed, j— Privi- 
lege taay be claimed without dise losing 
to the ect. the name of the client or 
person on whose behalf ft is claimed.— 
Fie U.S.A. ve. MamMoMoru On Co., [1925] 
2D.L. Rh. 966; 560.L. R. 634; ally. 
{19236]) 2D. L. R. 68 66 O. L, R. 
3 AN. 


tee 
° 


PART IV. SECT. 9. 

1877 iv. -—-..} Where the 9 only 
question which appet. for an order for 
& vo-eyauiinedlon | or discovery wished 
to put was one which the party to be 
examined was antitied to refuse to 
auswer, & his counsel stated that he 
would instruct him to refuse to auawer 
it, the order was refused.— HARRISON 

v. Kina (No. 2), (1924])3 D. L. R. 39053 
Ti951 2 W. W. nh. 407; 21 Alta. L. R. 
381.--—-CAN. 


vART IV. SECT. 10. 


mit. - Mffert of consent to use 
inadmissibte vvisicnce,}-—The parties to 
an aotion caLior 


“eee Le 
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by consent mako : 


something evidence which is not 
evidence; although in a proper case 
they may be estopped from taking the 
objection. Therefore they cannot by 
consent provide that the cxaimination 
for discovery of employees may bo 
at the trial as evidence against 
their respective employers, where there 
is no rue making their examinations 
available as  ovidence.—-DENOH vt. 
ALBERTAN PuURLISHING Co., [1931] 2 
WwW. Ne R. 116; 3 D. L. R. 2 260.—-CAN. 
.}-A trial Judge should 
no jae as evidence a portion of the 
ereuinerion for discovery not Fda in 
e trial.—Gwin v. STARRS 

(19201 3°W. Mee R. 704 M030 2 
DL. R54; 243, L 12 aa CAN. 
pil, -———— J}—CANAR ¥ v. VirsTrD 
ier tes Ltn, [1931] 1b. av nN. 097.— 
CAN. 








PART V. SECT. 1, SUB-SEOT. 1. 


1898 !. Contempt of court— Answer 
to interrogatories.) — Harwoon Sa 
CooreEr », WILKINSON, [1929] 4 D. L. R. 
T3435 64.0. L. R. 8925 revad., (1030) 
20D). L. . th; G4 U. I. Lt. 658.-— 
CAN 


» 


PART V. SECT. 3. 


a i, ---~- Service of copy of appoint- 
ment on examinee ’a solicitor.) TAF- 
zone v. MACKENZIE wees [1920] 1 

D,. lL. hk. O05 ; Po 1 Ww. 41.—CAN N. 

aw. Conlifions precedent lo order— 
Decision that questiona properly put _& 
refusal to answer questions on Jurther 
eraminatune. |-— HANSON U, CULEANER, 
Lrn., f199443 PD LR. PRO.- CAN. 


sz. Effect of concluding examination 
unthoul adiqurnment.}-—SOBKOW v. AN- 
ar al {1930} 2 W. W. RR. 272, 368. 


woren| 
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DISTRESS. 


ENneiisH aND Ememe Dicsst SupPLEMeENT. 


Part 11.—Distress for Rent. 


Manufacturing Co. v. Saldin (1925), 133 L. T. 


43. For the paragraph ‘‘ Defts. were partners in 
business . . . for his quiet tenantship ”’ sub- 432; Ariff v. Rai Jadunath Majumdar 
atitute :——‘‘ Defts. were partners in business Bahadur (1981), 47 T. L. R. 238. 
& one of them, in the name of the firm, | 128. Add. Annotation :—Retd. Prout v. Hunter, 
pienee - warrent of disteees parboriaine . [1924] 2 K. B. 736. 
roker evy o e goods of pitf. for ren Ss icons 
ous ae ee Obl bel pare a lease = oe a Boot 110981 XK. = Lona Refd. Conquer 
e Board of Ordnance efts. were sureties ee : ‘ 
for pltf.:—Held: it was an illegal distress | 229- mt en pam ae Smith v. Teakyris 
because the rent was not due to the partner ( )s Gee a re 
authorising the distress but to the Board of | 234. Add. Citation :—s, mom. HUDSON v. 
Ordnance.”’ : SNELLGAR, 2 Roll. Rep. 212. 
Add. Annotations : —Refd. The Koursk, | 819. Add. Annotation :—Generally, Retd. Spyer v. 
[1924] P. 140; Performing Right Soc. Phillipson, [1931] 2 Ch. 183. 
v. Mitchell & Booker, [1924] 1 K. B. 762. 369. For existing citations read “ (1836), 1M. & W. 
63. Add. Annotations :-—As to (1) Distd. Borman v. 633; Tyr. & Gr. 1086; 2 Gale, 158; 6L. J. Ex. 


Griffith, [1930] 1 Ch. 493. Refd. Carrington 


PART II. SECT. 8, SUB-SECT. 2.—A. 

44 viii. —— jJ—When a new 
lease is substituted for an oxisting ono, 
the right of distross for rent duc under 
the prior loase is at an ond.—-CRY8TALL 
v. OISEN (Alta.), [1927] 3 D. L. R. 

d i, ~--—— -——-——~ Alleged leasors unatle 
to enter into lease—Unincornorated 
body. }—-CANADA MORNING News, LTI. 
vt. THOMPSON, [1930] 8. C. R. 338: 3 
DD. L. R. 8383: revag., (192912 D. L RR. 
144; 1W.W.1R. 548: 41 C.R. v4; 
revsay., [1028] 4 D. L. R. 628; [1928] 3 
W. W. R. 35.---CAN. 


PART II. SECT. 3, SUB-SECT. 5. 

m i. Based on price of gasoline.) 
—PItf. leased an automobile service 
station from deft. oi] co. at a rental of 
$200 per month payable in advance. 
A few days later it was agreed that the 
rent should be paid by the addition of 
au charge of two & a half cents peor 
gallon, payable on delivery, to the 
rice of the gasoline to be bought by 
he lessee from deft. Tho lease pro- 
vided that it should be at the pleasure 
of the leasur & determinable forthwith 
on the delivery of a written notice to 
the lessee, ‘The original lease pru- 
vided that the first payinont of rent 
should be on July 1, but pltf. went 
into occupation ou June 16 & agreed 
to pay one-half of tho previous tenant’s 
rent for that month. On Aug. 1, 
seizure was made under a warrant of 
distress stated to be for one & a part 
mouth’s rent due on July 1, & pltf. 
being unable to pay the amount 
demanded, agreed to deft.’s demand 
that he take a certain amount for bis 
foods from a suggested new tenant 
who was then present. Out of this 
amount the alleged rent was paid & 
ptf. drove away. The written notice 
provided for in the lease had not. been 
given to ptf. In an action for Ulegal 
distross & eviction :—Held: oven if 
the sum mentioned in the warrant was 
due for rent on Aug. 1, the distress 
was wrongfu). The distress was ex- 
pressed to be for rent due on July 1, 
ut under the arrangement varying 
the lease no fixed ront fell due & pay- 
able on any day & no sum was in fact 
due & Ls bas on July 1, & since tho 
rent for the part of June had been all 
pald at the time of the soizure it was 
wrongful to faclude it in the distress.— 
DENYER t. BRITISH AMERICAN OIL Co. 
(Man.), (1929] 4 D. L. R. 1063; 2 
W. W. hi. 677.—CAN, 


PART II. ae 4, ea ca — 


» (a) i. 
160 vii, _}~A mtgee. of land 











34; 150 E. R. 588.” 





who under an attornment clause 
distrains for arrears of interest or 
principal due under his mtge. can make 
a valid distress:only on the goods & 
chattels of the mtgor. or his assigns, & 
the word “ assigns ”? does not include 
a purchaser from the mtgor. under an 
executory contract of sale of land, even 
though such poruneecr be actually in 
possession.—K LENMAN v. ISMAN, (1924) 
2D. lu. R146; 1 W. W. i. 883; 18 
Sask. L. ht. 171.—CAN.- 

160 viii. - Distress Acl, I. S. A., 
1922 (c. 07), 8. 6—Effect.}—RANK OF 
MONTREAL v. Lyon (Alta.). [1927] 4 
D. L. R. 1012; (1927) 3 W. W. R. 
520.—CA ° 

160 ix. —~-—.]— Default having been 
made in irrigation rates levied against 
land in the L. N. Irrigation District, 
proceedings were taken which resulted 
in the land becoming vested in the 
hoard of trustees for the district. The 
lund was subject. to a intge., containing 
an attornment clause, the mtge. having 
heen given prior to the formation of 
the district. The board rented the 
land on the crop-payment pee & its 
tenant, having disposed of his sbare 
of the erop, the mtgee. caused the share 
reserved to the board to be seized for 
arrears of interest under its intge. :-—- 
Meld: the mtgee. was not entitled to 
distrain for interest on the goods of the 
board, &, therefore, the board was 
entitled to said share of the crop.— 
INCORPORATED SYNOD OF HURON 
DiockskE v. LETURRIDGE NORTHERN 
IRRIGATION District TRUSTEES, [1930] 
can W. R. 508; 4 D. OL. RR. 1035.- - 





PART II. SECT. 5, SUB-SECT. 1. 


qa (p. 303) 1. Goods in which tenant 
has beneficial interest. lente Distress 
for Rent Act, 1888, a landlord, who has 
distrained for rent on goods, the pro- 
perty of another, in which his tenant 

as a beneficial interest under agree- 
ment to purchase at the time of dis- 





tress, is entitled to exercise his 
remedies t such goods, notwith- 
standing that at the time of making 


the declaration referred fo in sect. 10 
such other person may have rightfully 
determined tho tenant’s beneficial 
interost.—STALLEY v. HAIGH, [1928] 
S. A. S. R. 239.—AUS. 

sb. Goods sold after seteure for tares 
& left in charge of city chamberlain. }— 
Heid: liable to seizure for rent due to 
the ortginal landlord.— LANGTON vv. 
Bacon (1859), 17 U. C. R. 559.—CAN, 


PART Il. SECT. 5, SUB-SECT. 8. 
261 ii. —~—.}—The remedy of dis- 
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| 
| 
: 
| 
| 
| 
| 


tress is not available against the Crown, 
& tho interest of the Crown cannot be 
affected by any distress made by the 
landlord.—A.-G. FoR CANADA t. GoR- 
poss eae 1D. L. R. 654; 560.0. R. 


PART II. SECT. 5, SUB-SECT, 4.—C. 


285 ii. -}-—L. was the tenant 
of deft., & carried on a public trade 
of salci#man of motor supplies, & he 
also acted as agent of pitf. co., receiving 
foods manufactured by pltf. for sale 
or return, subject to certain conditions. 
These goods were delivered under a 
memorandum, which on its face was a 
delivery note, to L. as agent. <A con- 
signment account was kept showing 
the goods sajd & in stock. This was 
signed by 1.. as consignment agent, & 

iven from time to time to pltf. L. 
cll into arrears with his rent, & 
secretly left the premises. Deft. dis- 
trained on L.’s pronery on the pre- 
mises, Ineluding goods which had been 
delivered by pltf. to IL. on sale or 
return :—Held: under the memo- 
rundum the goods delivered to L. by 
pltf., & unsold, remained the property 
of pltf.; at the time of distress L. was 
tenant of deft. & had custody of pitf.'s 
goods upon the premises; the goods 
were exempt from Hability to distress, 
& -deft. was ordered to deliver them to 
pit.— PERDRIAU RUBBER Co., LTD. v. 
SADER, [19281 5, It. Q. 144.—AUS. 








PART II. SECT. 5, SUB-SECT. 4.—-D. 


sd. Market—Gooda in.J|—Where pitf. 
was not using premises as a market, 
but simply as a shop In which to offer, 
in the ordinary way, goods purchased 
to be sold for a protit:—Held: a 
claim for exemption, on the ground 
that the goods seized were in a public 
market for sale, failled.—BENT  v. 
McDouGaLi (1881), 2 R. & G. 468; 
2C. L. T. 202.—CAN. 


PART H. SECT. 5, SUB-SECT. 10. 


sf. Not grain remored*& sold under 
execution before claim for rent made.}— 
DOUGLAS ¥. CARRINGTON (1914), 29 
W.L. R. 903; 67 W. W. R59: 7 Sask 
L. R. 80; 20 D. L. R. 919.— CAN, 


PART II. SECT. 5, SUB-SECT. 11. 

hit. —~ ——.} BLOEMFONTEIN 
MUNICIPALITY ¢. ACKSONS, LTD., 
{1929} App. D. 266.—S. AF. 


i. ~—— Goods assigned.}--FaRR t. 
| ANNABLE eee DL ie tee os 


R. 387.—CAN 


400. For “ No. 369, ante,” read “No. 251, ante.” 


421a. -_— ——— Agreement with one of two joint 

_tenants.}—Premises were demised to two 
one of them hired from 
applts. a piano under a hire-purchase agree- 
ment :—Held : the piano was liable to distress 
for arrears of rent of the premises under Law 
of Distress Amendment Act, 1908 (c. 53), 
s. 4 (1), although the other of the joint 
tenants had not been a party to the hire- 
purchase agreement.--GAMAGE (A. W.), Lip. | 
v. PAYNE (1925), 1384 L. T. 222; 90 J. 


persons jointly : 


42 T. L. R. 188, D.C. 
423. 
v. Holt, [1929] 2 K. B. $03. 
424. 
v. Holt, [1929] 2 K. B. 308. 
424a. 








rights under }t. 


arrear, pitf. served on the hirer a notice 
terminating the agreement, & claiming a 


return of the goods. 


sequently levied on behalf of the landlord, 
& the goods the subject of the hire-purchase | 


agreement were seized. 


CT 





et eeereememepminle mth tty 


PART II. SECT. 5, SUB-SECT. 12.—A. 


405i. General rule — Goods not 
privileged.J-—When a lexsee sublcta 

remises to @ sub-lessec, the head land- 
ford may distrain upon the goods of 
the sub-lessee fur all the rent owing by 
the lessee.—/te CHAMBERLAIN & PREK- 
LESS BUMPER & ACCESSORIES, LYrp., 
11924) 4 D. L. I. 298.---CAN. 


PART Ul. SECT. 5, SUB-SECT. 13. 
sj. Conditiunal Sales Act— Interest of 


seller under conditional sale.|\—A land- | 


lord is not entitled to distrain on the 
interest of a seller in goods bought by 
the tenant under a conditional sale 
agreement, even though the above Act 
has not becn compHed with.—RBELL & 
SCHIESEL v. JACOBSON & WHITZER, 
{£925} 2 D. I. R. 393; (1925) 1 W.W. 
R. 913.—CAN. 


PART II. SECT. 6, SUB-SECT. 1. 

440 iv. ——.J)—ALDERT v. STOREY, 
{19245) 4 D. I. h. 374.— CAN. 

440 v. .]—-The attornment clause 
in question herein, which was contained 
in an agrecrnent for the sule of land, 
held not to be affected by the accelera- 
tion clause In said ayreement; &, 
therefore, since there was no rent due 
under the attornment clause at the 
time the distress, with respect to which 
this action was brought, was made, the 
distress was the purchaser 
entitled to damages therefor.— BURRELL 
505: [19238] 2 W. W. R. 482.—CAN. 


PART Il. SECT. 6, SUB-SECT. 4. 


sk. Covenant to summer-fallow-— 
Forfeiture clause on execulion.j--A 
lease of farm lands on the crop-pay- 
ment plan also provided by a clause 
aps the he lah ee the “yee 
sho y yearly a ce sum 
acre foreach acre of the portion agreed 





Add. Annotation :—Distd. Smart Bros., Ltd. 
| 
Add. Annotation :—Distd. Smart Bros., LAd. | 


-|—The tenant of a dwelling-house | 
hired goods from pltfs. under a hire-purchase 

agreement, by which he agreed to 
punctually the instalments & also the rent 
of the premises on which the goods might be. 
By a clause of the agreement, in case of any | 
breach, the owners might, by written notice, 
forthwith determine the agreement, & thore- | 
upon neither j-arty thereafter should have any 


In an action by the 
owners for illegal distress, the county ct. 
judge gave judgment for pltfs.:—-Held: as 
soon as the notice terminating the agreement, 
was given the right of the hirer to pcssession 





| 
| 
| 
| 
| 





eeenene eet mee ne 8 


Vol. XVIII.—Distress. Cases 400-728, 





prised 


OT me = ay eee ee oe ene ote 


308 ; 
P.14; 


of the goods was at an end, & neither party to 
the agreement had any rights under it. hen 
the distress was levied there was therefore no 
hire-purchase agreement in force relating to 
the goods, & they were not at that time ‘‘ com- 
in any hire-purchase agreem 

within Taw of Distress Amendment Act, 
1908 (c. 53), 8. 4. & the distress was illegal.— 
SmarT Bros:, Lrp. v. Horr, (1929] 2 
98 L. J. K. B. 582; 
45 T. L. R. 504; 35 Com. Cas. 58. 


Add. Annotation :—Refd. Oakley v. Lyster, 


ent ”’ 


. B. 
141 L. T. 268; 


[1031] 1 K. B. 148. 


Add. Annotation :-—Refd. Barratt v. Richard- 
son & Cresswell, [1930] 1 Ke B. 686. 
Add. Annotation :-—Refd. Barratt v. Richard- 


son & Cresswell, [1930] 1 K. B. 686. 











ee Ce 


to Le savin p-tullowed which should 
not be sauitner-fallowed, & a further 
sum per were ot *~ne expiration of the 
term forever ucre not left ploughed as 
agreed. A forfejcure elause provided 
thatin the event (date: alia) of the goods 
of the lesseo being taken In execution 
or a writ of execution being issued 
against them, the then current year's 
rent should finmediately become due 
& payable & the terta should fmume- 
djately become forfeited & void. On 
a rmuotion, tp an ection for wrongful 
distress, to continue an injunetion until 
triul :—-FJeld >) assuming but without 
deciding that the clause following tho 
habouwlum Was part thereof, the for- 
feiture elause could not be applied so 
us to render iiomeadately payable the 
amount agreed on as payable for 
failure to sumuiner-fallow ; sueh amount 
did not fall due until the day after tlo 
latest day the Jessee had to do the 
work, &, since that period had not 
expired when the I4ssor distrained with 
respect to said simount, the distress 
wus semble Wegal—-GaRnow t. BARD, 
11931] 1 W. W. Tt. 129.--CAN, 


PART Il. SECT. 6, SUB-SECT. 5. 


456 iii. —-—- ———.}—~A dintress for 
rent, when mad: at night, fa invalid 
even as against » third party, when the 
tenant has not walved the objection.— 
Roacyu t. Larpas, [1926] 1 DBD. L. FR. 
391; (1026) 1 W. W. RR. 743; 20 Sask. 
L. Kh. 246.—CAN, 


461i. Waiver of irrcgularity by tenant 
—VH hether distreas valid as against third 


arty.j—Roacw v. Larpas, [1920) 1 
»1 L. R. 891; (1926) 1 W. W. RR. 74; 
20 Sask. L. KR. 246.—-CAN. 


PART II. SEOT. 6, SUB-SECT, 6.— B. 


482 ii, ——.J}—8 Anne, 8s. 7, which 
continues the right to distrain for six 
montubs after the expiration of the term 
if the landlord’s title & the possession 


16 


Add. Annotation : — Consd. 
Moore, [1924] A. C. 68. 


Add. Annotation :—Refd. Tredegar Viscount 
v. Harwood, [1928] A. C. 72. 
Annotation : --Refd. 


| 
pay | 524, 
| 681. Add. 
| 58s. 
The instalments being i | 625. 
N ents being in : ror 
A distress was sub- | 654a. -_— 
| son.]| 


AN Nm ere re A rt re Preenvenren ee 
en re  . 





Drughorn wv. 


Allen v. Royal 


Bank of Canada (1925), 41 T. L. R. 625. 
Add. Annotation :---As to (1) Refd. Allen v. 
Royal Bank of Canada (1925), 41 T. L. R 


Add. Annotation :—-Refd. Barratt v. Richard- 
son & Cresswell, [1930) 1 1K. B. 686. 


Distress by landlord in per~ 


There is nothing in the above Act 
to prevent an uneertificated landlord from 
distraining in person.—JACKSON v. BENNAN 
(1893), 37 Sol. Jo. 282. 

723. Add. Annotation « ~Expld. Davics v. Property 
& Reversionary Lnvestmeuts Corpn., Ltd., 
[1929] 2 K. BL. 


Oe ere te at eA Let ae meee pte ete MR eR A 


é 
222. 


an ere Cee eee RRR + tanto aee jalan rt OUR YORE a 


of the tonant continue, is inapplicable 
where the terta hus bee: put an end to 
by a forfeitures, ‘The question whether 
 tetaot’s tenn has been ended does 
nol depend npon the fact. of possession 
but upon the continued existence of his 
right to possession. The taking by a 
Vendar of an order for specie per- 
formance of the agreement for sale & 
for a weit. of possession ds ineonsstant 
with the continuanee of the relation- 
ship of landlord & tenant created by 
the ugreement between hin & tho 
purebasers & a distress made after 
the issue of the writ of possession its 
wrongfully omiade. --- SWENSON v. 
McpLMoyLs, [1980] 2 We. WwW. Tt. 382; 
39). gd. 22. 050.----OAN, 


PART If. SECT. 7. 

496 i. Gencral rule-— Land out of which 
rent issues.|—Tho distress was void 
ab initio on the ground that it was not 
made on the preidsea in respect to 
which the rent was Glalmed.—-RURRKELL 
ve. Watr & HARDINGH, (1028) 3). L. BR. 
505; [1928] 2 W. W. RK. 482.—CAN. 


PART Il. SECT. 9, SUB-SECT. 8. 

566 ili. —-—.J—Where there was a 
crop payment lease, & prior to the 
lease there was a mtge. over the 
property & the mtgeck. had exorcised 
their rigbt to take possession :-—//eld ¢ 
the lessor bad no right to distrain.—R, 
v. SULLIVAN, [1924] 2 D. L. It. 429; 42 
Can. Crim. Cas. 44.—~CAN. 


PART II, slags 11, SUB-SECT. 1.— 


7625. eecpulsion from  premisca--~ 
Not permissible.}— A landlord distrain- 
ing is not entitled to lock up the whole 
of the demised preinises so as to exclude 
the tenant therefrom.---LACK — v, 
STEBNICKL, (193801 4 D. L. R. 715: 8 
W. W. ht. 646; 39 Man. L. R. 123; 
pond. ee 20.1. 1.675; 1 W. W.R, 
437.-—~ AN, 





781. Add. Citation :—after “ Ex. Ch.” 
C. sub nom. LEYLAND v. TANCRED (1850), 


16 Q. B. 664.” 


782. Add. Annotation :—As to (1) Folld. Davies v. 
Property & Reversionary Investments Corpn., 


{1929] 2 K. B. 222. 
737a. 








sett, 
been distrained, is good. 


(2) A notice whieh, after setti 
specified articles, continued “ 


PART hy SECT. 12, SUB-SECT. 3.—A. 


779 MACDONALD v, Cum- 
MINGS (1892), 8 Man. L. R. 406.—CAN, 


PART II. nur. 12, SUB-SECT. 3.—- 


833 {. eed of — Prop tei soe under 
Absconding }—Property 
seized upon a capa icenad under the 
above Act is not Mable to the landlord 
for a year’s rent, though notice of his 
claim is given to the sheriff before the 
donvery of the 
—, adel Oh v. 


res 
s 


PART II. SECT. 13, SUB-SECT. 2. 


880 {. Rar to action yg rent—Coods 
insuffivient to aatisfy rer erate exist- 
ence of a distress is, until the sale, an 
angwer to an action for rent, regardlesa 
of whether the distress be sufficient. or 
pol sos satisfy the amount for whieb | he 

eet pi ag Te v. ANDRiW, 
[18 7] 2W a eee R- 

2; 10 Sask. W: nN, 162 .—CAN. 


PART II. SECT. 13, SUB-SECT. 7. 


ki, —-—- Agreenent for landlord to 
tid. in—-Between landlord cd chattel 
morigagee.)-—An arrangemont made 
betweon a chattcl mtgee. of a tenant 
& the landlord that the latter should 
seize for rent & make all the necessary 
arrangements for the sale on behalf 
of both of thom :-—Held: on the 
evidence, to include the right of the 
landlord to bid in, {f he should wish to 
do ao. Morcover, the mtgee.’s conduct 
at the sale was held to estop him from 
complaining merely on the ground that 
the landlord bid in the goods. In view 
of what occurred at tho sale held, 
however, the sale was invalid & the 





property to the trustees. 
ONNATON (1858), 4 All. 


rights with respect. to the goods sold 
relnained the same as if no sale at all 
had been huad.-—Hart v. Yarwoon, 
{1931] 2 W. W. RR. 435; 3 D. LL. R. 
291.—--CAN, 


PART IJ. SECT. 18, SUB-SECT. 10. 


sl. On sold wunier conditional 
= hf ee to te yep *s sale 

a mere enone. ARLOW v. BREEZE 
(B. O.), 119°?) 1 ay R. 370.—CAN. 


PART II. SECT. 17, SUB-SECT. 1.—C. 


ti. —-——- Removal muat be during 
araey. }—feld: tho rights of the 
landlord, under Distress for Rent Act, 
1737 (ce. 19), &® 1, to follow toca 
removed by the tenant, applica only 
to goods removed during the tenancy. 
—Re McKay & Apama, Er p. Vuar 
eh a7 Ny. 8. W. W. N. &88.—AUS, 


——-}—To entitle a landlord 
to Tulle & distrain & sall goods which 
his tenant has removed from the 
demised premises it ia necessary tnat 
the rent should be actually ate at the 
time of the tenant's removal of the 
goods. If no rent is due at the date of 
removal, & the landlord follows & 
distrains & sells the goods for rent 
eens, netins, due, the distrese 

& sale the landlord is 
liable ak duce oe v. 


.|—(1) A notice of distress which 
specifically sets out each article that has been 
distrained, or which, while not s 
ing them out, is to be interpre 
ing that all the "goods on the premises have 


2 * alin AND Beer Dioust SurPLEMEnr. 


goods upon the premises (unless cate 
exempt) sufficient to satisfy the amount 
of this distress ’’:—Held; bad.—Daviss ». 
Property & REVERSIONARY INVESTMENTS 
Corpn., [1929] 2 K. B. 222; 98 L. J. K. B. 
(615; 141 L. T. 256; 937. P. 167 3 45T.L.R. 
434; 73 Sol. Jo. 252 ; 27L.G.R 


738. ane ele tg pasa oe) Refd. rears Ve 
erty eversionary nvestmen rpn. 
tooo 9] 2 K. B. 229. 


add “ revag. 


specifically. 
as mean- 


. 500, D. C. 


7139. Add, Annotation :—As to (8) Refd. Davies v. 


ei. ——- Necessity for.J—A landlord 
on becoming aware that his tenant 
who was in arrear with his ront was 
romoving the invccta et illata, prevented 
the tenant from doing so by force 
without any application to the ct. for 
an attachment or interdict :—Held-: 
the landlord’s hypothec was inoperative 
until an order of attachment was 
obtained from the ct.. & the landlord 
was not entitled to prevent fom 
the removal of the invecta et illata.— 
REDDY ». JOHNSON (1923). ‘a N.L. kK. 
190.—S. AF. 


PART II. SECT. 17, SUB-SECT. 1.—F. 


provided that. in case the lessee 
attompted to abandon the premises or 
to remove his goods & chattels so that 
there would not be a sufficient distress 
for three months’ rent, the rent for the 
current & a. three months 
should immediately become duc. The 
premises were in fact occupied by a co., 
of which C. was a shareholder 
official, oust no assigument of the 
lease was mac The co. proceeded to 
abandon the premises & to remove its 
goods, & the lessor distrained :—Held : 
this clause mae not justify a seizure of 
the co.’8 goods, upon which there was 
no right to distrain for rent not in 
arrear.—-CRYSTAL, LTD. v. WILLARD 
KiTcHEN, Lrp., 1924) 2D. L. R. 1051; 
2 W. Ww. R, 344.—CAN. 


PART II. SECT. 18, SUB-SECT. 2. 


10641. What constitutcs—-Goods not 
in, actual possession of distrainor.j-— 
Where goods distrained for ront have 





been impounded on tho premises, it is 
not cssential that the landlord or 
any one on his behalf should remain 
on the promises in possession of the 
goods ; & where such goods are after- 
wards Yromoved by a person claiming 
them as the true owner thereof under a 
bill of sale, the landlord, in the absence 
of proof of abandonment of euch 
distress, May maintain an action for 
pound breach for treble the value of 
the goods so rempved.—CLEAVE_ °%. 
COMMERCIAL LOAN & FINANCE Oo., 

LTp. o9 {1930} N. Zz. L. R. 925.—N.Z. 


g i. Distress on subject of 
hire- -purchase eee pater 





by owner without knowled distress.) 
esi arcs v. WASHING, (1929) W. 


PART Il. SECT. 18, SUB-SECT. 8. 


1071 i. Reception —- ais freah pur- 
suiti—Loss of right.}—In the case of 
pound breach or rescue of goods dis- 
trained, the right of recaption on 
fresh pursuit, which is ex ed to 
mean without delay, is not defeated by 
mere lapse of time, but by some want 
of cigars on the Res of the party 

seeking to haber the Ns May ev. 
Monnie 1999), es . 8. ve 356; 


PART II. SECT. 19, ‘gun-anot.2. 
m i, ~——- ——-. }}-A distress is exces- 
sive when fhe value of the goods 


16 


out certain ore & ae cape evens Oorpn., 

all other (1929] 2 K. B. 222. 
Duxz, [1984] 4 D. L. R. 326; 8 | seized was unreasonably ter than 
W. W. HR. 49.-—CAN. the amount of rent due, in such a 


case, pone: will pre 
sumed.— Kow OSTELLO, (1928 
ry R. 744: 1928) 2W.W.R. 343 


PART II. SECT. ‘on 4— 
e a 


i. ——.] — Die v. BaRBOUR 
we H.I.), [1927] 4 D. a BR. 478.—CAN. 


PART II. er" 19, SUB-SECT. 4.— 
-_}—Held: a repleyin bond 
with one surety was sufficiont.— 
TAYLOR v, BURPKE (1861), 10 N. B. R. 
(5 All.) 191.—CAN. 


PART Il. SECT. 19, SUB-SECT. 4.— 
E. (0) i. 


Set ie, 





brought a re- 
sievin action, & the goods were de- 
livered to him. The judgment in his 
favour was reversed, but return of the 
goods or damages for their detention 
was neither demanded nor ed ndaee 
—Heli: as the obligees could in the 
replevin action have claimed & ob- 
ai ned an order for return of the goods 
or for damages, they could not claim 
it in an action on the replevin bond.— 
PETRIF v. ee ee) 1p. L.R 
aa {1925} S.C. R. 347.—CAN 
- am J~TRAVIB v. SMITH, 
11880) 8. L. R. 231; 1M. P. R. 57. 


ae a —— Goode liable to seizure. a 
MARTIN v. PASSARINI, [1928] 1 D. L. R. 
636; 59 N. S. R. 460.—CAN. 


PART II. SECT. ee 4.— 
a). 


fonreshi 380) i Breach of covenant 
ing rent claimed—Admisasible.]— 
fe an action of replevin by «& eaten te 
against the lessor, pltf. entitled to 
rove, on oross-examination of the 
easor, that there had been a breach 
of @ covenant in the lease which for- 
felted the rent claimed, the sub-lessee 
being entitled to the benefit of such 
covenant, though there bas ae no 
assignment of the loase in wri — 
RIGNUETTE wv. HEBERT (1008), 37 
N, 3. R. 68.—CAN. 


st. Sta of proceedi 
ordered.}-—-DEWHURST 0. 
(1870), 17 Gr. 572.— CAN. 


PART II. epi 19, SUB-SECT. 4.— 





a—-When 
CCOPPIN 


sv. By uhai ** Owner"? of 
govuds.}—Pitf. o rae for sale at public 
auction certain cattle, for which deft. 
bid & was declared the purchaser. The 
terms of the sale were that for any 
cattle sold the purchaser waa either to 
pay cash or deliver an endo pro- 
inissory note to be approved of by pitf. 
Deft. having a money claim against 
pltf, & d to make a settlement 
y took a stock to his 
ann without paying cash or giving an 
approved note :—Held : 
when be. commenced th 
replevin, the “owner” of the cattle 
& there was not a taking 


14138. 


1419a. 


1266a. ——— Evidence—Terms of tenancy.]—If a 

nant suing his landlord for a wrongful 
distress does not put in the agreement of 
‘tenancy, the jury, as against him, may infer 
its terms from his own admission or his own 


| 


evidence in the case.—OOWNE v. CORDERY 
(1862), 10 W. R. 847. | 


1271. Add. Annotation :—Refd. Eliiott.v. Boynton, 


[1924] 1 Ch. 236. 


Part IIl.—Distress for Rates. 


1306. Add. Annotation :—Refd. L. C.C.v. Hackney 


B. C., [1928] 2 K. B. 588, 


1409. Add. Citation :—2 B. R. A. 949. . 
1412. Add. Citation :-—1 B. RB. A. 450. 


Add. Annotation :—Consd. L. 0, C. v. Hackney 
B. C., [1928] 2 K. B. 588. a 


1418. Add. Annotation :—-Folld. I.. C. O. v. Hackney 


B. C., [1928] 2 K. B. 588. 


-|—Where a rate, duly made 
& confirmed, has been levied in respect of 
a vacant building, occupied by a caretaker 
only, not being held in readiness for use, & 
not being fitted for any use, & a distress 
warrant has heen issued by justices in enforce- 
ment of pa:ment of such rate, an action 
of replevin w:'] not lie ; the jurisdiction of the 
justices depeuds simply on occupation within 
the parish, & not on beneficial occupation.— 
LONDON CouNTY COUNCIL v. ACKNEY 
BorovueH Counclr, [1928] 2 K. B. 588; 97 
L. J. K. B. 694; 189 L. T. 407; 92 J. P. 
188; 44 T. L. R. 692; 26 L. G. R. 366. 








‘1414. Add. Citation :—2 B. R. A. 919. , 
Kingston Mill, 


Add. Annotations :~—Refd. 
Stockport v. Owen (1928), 92 J. P. Joa. 782; 
eee C. v. Hackney B. C., [i#2:)] 2 K. B. 








}—The pvor rate payabl: in 
respect of a dwelling-house of which plts. 
was weekly tenant was £5 10s. a year. 
demand note for a half-year’s rate, namely 
£2 15s., was served on pltf., but he failed 


Le ee REE HR RO ent ma mm a RN re tt me i ne 


A eS ef ee 


to pay the money & a summons was issued 
against him. Pltf. did not appear before the 
justices, who refused to hear his landlord’s 
daughter-on his behalf. Evidence having 
been given on the part of the overseers. the 
justices issued a distress warrant against 
pltf.’s goods, although, before they signed the 
warrant, thelandlord’s daughter had addressed 
them again & intimated that pltf. was a 
weekly tenant, a fact of which one of the 
justices was aware :—Held: although, if the - 
full facts had been proved, it would have 
been apparent to the justices that they had 
no jurisdiction to issue the warrant, they 
ought to consider only facts known to them 
in their judicial capacity from materials 
properly before them, & they had acted 
correctly in point of law on the evidence 
which had been so proved.—PALMER v. 
IRONE, [1927] 1 K. GB. 804; 061. J. K. B. 
004; 13871. 7.85; O15. P.67; 43 T. L. R. 
205; 251. G.R. 161. 


1420. Add. Annotation :---Refd. Gateshead Assess- 


ment Committee v. Kedheugh Colliery, [1926] 
A. C. 309. 


1422. Add. Annotations :-—-Refd. Palmer v. Crone, 


(1927] 1 K. B. 804; Lowery v. Kingston- 
upon-Ifull Corpn., [L036] 1 K. B. 368. 


1428. Add. Annotation :-—Refd. Paliner v. Crone, 


[1927] 1 K. B. 804. 


A | 1424. Add, Annotation :—Refd. Figg v. Weardale 


Union Tow Law Overseers (1928), 22 L. G. R. 


17. 


tn eee to ee ee ey Teer ee ree 


sree emis eee 


within Replevin Act, R. 8S. O., 192 
8. 2.—~MCKEE »v. FISHER, [1930] 2% 
D.L. R.14; 64 0. L. R. 634.-—CAN. 


PART II. saat i acai 4.— 
e« (6). 


wy 
wwe 


ai. —— Hffect of.|—ALEXANDER ¥. 
Cowlk (1880), 19 N. B. KR. (38 P. & B.) 
599.—CAN. 


PART II. ae ais SUB-SECT. 4.--- 

ad. Plaintiff ordered to return goods.) 
~—~Pitf. obtained possession of goods by 
virtue of an order for replevin & subse- 
geen, discontinued his action :— 

eld: the ct. bad power to order the 
return of the goods.—PAaSSsARINI tv. 
MARTIN, [1925] 2 D. L. H. 914; 58 
N. 8. R. 121.—CAN. 


PART II. ma 19, SUB-SECT. 5.— 


1259 {. Against landlord— Pleading. 
eyed ro. MoCaBeE (1871), 31 U. ©. 


of value of guods 

mitted by defendant 
MARTIN 0. PASBARINTI, {1928 ] 

1 D. L. R. 636 , 59 N, 8. Rk, 460.—CAN. 
sp. dgains batliff & auctioneer— 
Right of defendanis to P phi of 
M Courta Act, 1908.}—Where 
in good faith selzes goods 


an auctioneer at the req 
bailiff & in good faith sells such goods, 


! 
| 
: 


both the bailiff & the auctioneer are 
entitled to the protection afforded by 
above Act.--KEWENE ». BUCHLAND & 
SONS, [1928] N. %. L. R. 818,--N.Z, 


PART Il, SECT. 19, SUB-SECT. 5,— 
“A. (b). 


1275 i, Illeqal entry—hrtry at night 
-—Prevention of removal af qooda-~ 
Actual damaye.J}—-BALDRY 1. DIXON, 
BAN a DL. HW. 43875 1 WW 2, 

dt, —-—-—- -~.}+-Where a landlord 
follows & distrains & aella goods for 
rent subsequently falling due, & the 
distress & sale are Wegal —Held: the 
quantum of damages is the full value 
of the goods lost to tho tenant after 
allowing for depreclution, but exem- 
plary damages cannot be awarded 
where the landlord considored that be 
was acting witbin bis rights & did not 
act in a wauton or tnsolent manner in 
making the sciznre.-- ZUROUVINAKL v. 
Dokk, [1924] 4 D. Le. HR. 326; 3 
Ww. W. i. 49.—OAN. 


PART Il. SECT. 19, SUB-8SECT. 5.—- 
. (8), 

al. -——— ——. +} While it seems that. 
an action fur distraining for more rent 
than is due cannot be maintained 
without a tender of the sum that ita 
actually due, this principle does not 
apply to an action for an excessive 

reas.— ROWAN tv. COSTELLO, (1928) 
3D. L. R. 7443 11928] 2 W. W. R. 343. 


CAN. 
17 
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’ welzed & sold for such 


PART Il]. SECT. 1. SUB-SEOCT. 1. 


——-—.---Where a 
tenant under a lease has covenanted 
to pay vl) municipal taxes, the landlord, 
against whom the taxes are assessed, 
is a person Hable therefor with the 
tenant under Mercantile Law Amend- 
ment AGt, 1856, 8. 5, & payment by the 
landlord to the creditor, the olty, ia a 
prerequisite to the landlord becoming 
entitled to the securities or to use the 
retnedics of the oity. But the city’s 
right of distress is uut a security under 
the Act, nor ia it a romedy which, upon 
enone the laudlord can us¢.—-fe 

INGATON-SsuTu, Hoe p. MACPAERBON 
MATaTr, [1924] y 


[Sse ees 


3D. LL. R. 844; 2 
W. W. It. 1081: 34 Man. L. Rt. 312: 
5C. B. RR. 41.--CAN. 


PART III. SECT. 1, SUB-SECT. 2. 


sg. Goods held as purchaser under 
conditional sale agreement.}—Under the 
Medicine Hat.) Charter goods in the 
possession of the porson taxed may be 
taxes 44 aro 
made a Jien on land, even though his 
futerest therein is ouly that of a vendee 
under a conditional sale agrcement ; 
where, however, the taxes with rexpect 


' to which the distresr {4 made are not a 


lien on land, ff. ts only the interest of 
the taxpayer in goc held by him 
under a conditional sale agreement 
that may be sold.—CaNaDIAN Horr- 
MAN MACHINERY Co., LTD. v. MEDICINE 
Hat Crrv, (1931) 2 W. W. R. 121; 8 
1D). 1s. R. 196.—CAN, 


1431. Add. Annotation :—As to (2) Refd. R. v. 
North, Ea p. Oakey (1926), 43 T. L. R. 60. 


1488. Add. Annotation :—Ae to (1) Refd. L. C. C. 
v. Hackney B. C., [1928] 2 K. B. 588. 


1446, Add. Annotation :—As fo (2) Refd. R. v. 
London County Council, Ha p. Intertain- 
eee ere Assocn., Ltd., [1931] 2 

e ° ] 6 


1462. Add. Annotation :—Retfd. Palmer v. Crone, 
{1927] 1 K. B. 804. 


1471. Add. Annotation :—-As to (1) Consd. R. v. 
a JJ., Ex p. Porter (1926), 43 Tf. L. R. 

1472. Add. Annotation®:—Folld. R. v. Norfolk JJ., 
Ex p. Porter (1926), 43 T. L. R. 58. 

1484. Add. Annotation :—Refd. L. O. C. v, Hackney 
B. C., [1928] 2 K. B. 588. 


1489. Add. Annotation :—Refd. L. O. C. v. Hackney 
B. C., [1928] 2 K. B. 588. 
1491. Add. Annotation :—Consd. L. C. CG. vw. 

Hackney B. C., [1928] 2 K. B. 588. 

1506. Add. Annotation :—As to i. 1) Refd. Palmer 
v. Crone, [1927] ] K. B. 804 

1582. Add. Citation :—sub nom. 
SuRVEYoR v. DAND, 3 New Sess. Cas. 640. 

1542. Add. Citation :—1 B. R. A. 570. 


1548. Add. Annotation :—-Refd. L. C. C. v. Hackney 
B. O., [1928] 2 K. B. 588. 


BLETCHINGDON 


ENGLISH AND Emrrne Diarst SUPPLEMENT. 


1582. Add. ee :—sub nom. NEARE v. WALKER, 
7J.P.1 

1584a. What may be distrained— Goods outside area 
of Drainage Board—Land of person liable 
partly within area.}—Pltf. owned land part 
of which was outside the area administered 
by defts. The amount claimed from him in 
respect of drainage rates on his land, which 
was situate within the area of defte., "having 
remained unpaid, defts. claimed to be entitled 
to levy distress upon the goods outside their 
area :—Held: the distress Warrant, being 
properly issued against a person liable to the 
rate, might be executed upon the goods of 
pltf. even though not within the limits of 
the area administcred by defts.—MORSE uv. 
THE OUSE DRAINAGE BOARD, [1931] 1 K. B. 
109; 100 L. J. K. B. 238 ; “14447. 182; 94 
J. P. 127 ; 28 L. G. R. 196. 


1588a. Costs of distress—Power to levy.]—The 

power given to Comrs. of Sewers by Sewers 

Act, 1833 (c. 22), s. 55, to levy the costs of a 

distress is limited in the cases of distress for 

sums under £20 by Distress (Costs) Acts, 

1817 ee 93) & 1827 (c. 17).— R. v. NORFOLK 

. Porter (1926), 96 L. J. K. B. 

158; 136 L. T. 327; 91J.P.14; 43 T.L.R. 

53; 70.Sol. Jo. 1198 ; 25 L. G. R. 44,D.C.; 

sub nom. R. v. Santa, Ex p. Porter, {1927] 
1K.B 478. 

1604. Add. Citation:—R. v. LinpsEy, Parts of, 

Lincolnshire, JJ., Hx p. Bower, 107 L. T. 170. 


Part IV.—Distress for Assessed Taxes. 


1607. Add. Annotations :-—Refd. R. v. Swansea 
srown | 


Income Tax Comrs., Wa p. English 


gan County Council v. Glassbrook, [1924] 1 
K. B. 879. 


Spelter Co., [1025] 2 K.B.250. Mentd. Ingle | ' 1636. Add. Annotation :—Refd. Pickford v. Quirke, 


vw. Farrand, [1927) A. C. 417. 


1609, Add. Annotation :—As to ( 1) Refd. Glamor- | 








eee 





PART III. SECT. 1, SUB-SECT. 4.—A. 
14271. By whom made—Collector, }— D 
The right to serve notivo & the 
right to receive payment. of municipal 
taxes rest in the collector of taxes & 
not in the city, & the service of the 


nan emeellinnen, 


a nee eemeae ens 


‘Goutal, —-MANITORBA OIL PRopUCTS, ar f 
LANGENBURG VILLAGE, 
-L. R. 260; 3 W. W. 


PART IV. SECT. 1. 





Pickford v. 
"500. 


I. R. Comrs. (1927), 1388 L. T. 


Oe eee em ot 





1A Oe He A a etna emeeteteaneegte emt 


q li. ——-- Goods subject of ae a 
Held: 


{1923] 4 | wnder Bank Act, 8. 88.J— 

R, 308.—-CAN. | bank was in actual & exclusive deere: 
sion of the premises & business at the 
time when the city corpn. seized the 

J—Where severa) | goods for taxes upon the realty & for 


notice is not a remedy of the city which, 
upon payment, the landlord is entitled 
to use against his tenant.—He H1ne- 
BTON-SMITH, ae p. MacPuERSON 
WaTatTy, eat D. L. R. 844; 

ia 34 Man. L. BR. 312; 


1427 ii. —— Una er Villuge Act, 
RF. S. S., 1920 (¢. 88).1-—Tho duties of 
the secretary - -treasurer of o village under 
this Act do not inelnde tbat of levying 
distress. Where vo person is appointed 
by the Act for such purpose, the village 
must appoint some person when 
necessary, & where distress has been 
levied by a person not anthoriscd, the 
village may subsequently ratify 
pal , hie acts.—-Manrrospa OIL PRo- 

CTS, hee . vt, LANGENBURQG VILLAGE, 
(1928) 4 . iL. R. 260; 3 W. W. R. 
308. BI OAN: 


5 0. B. R. i GAN 


PART III. SECT. 1, SUB-SECT. 6.— 
“ A. (b). 


sk Measure of damages.) — The 
seizure of roode, ae over $5,000 to 
satisfy a debt of $178 is an excessive 
seizure, & a village corpn. having mado 
or ratified such an unauthorised seizure, 


was found Hable in damages; & 
the measure of damages was the 
difference between the value of the 


goods seized & the value of the goods 
necessary to be sold to realise the 
amount of the taxes & the incidental 


quarter sections are separatcly assessed, 
{i seizure for taxes of goods belonging 
2 person other than the person taxed 
or owuer of the land in possession 
thereof can be made only for the taxes 
owing with respect to tho particular 
quarter section on whicb the goods are 
found.—-SPRINGBANK MUNICIPALITY . 
Me ATRER, rice 1D. 1. R. 926; [1925] 

a W. R. 697; 21 Alta. L. R. 344.— 





g ti, —— -]—Under Municipal 
District Act, R. S. A., 1922 (c. 110), 
the right. to selze chattels lying on the 
lund taxed, but not belonging to the 
porson taxed, is limited to the case In 
Which the person assessed is In actual 
occupation of the land.—ScoTT v. 
MonicivpaL Disthicr oF WooprForRD 
a ee {1925} 4 D. L. R. 783; (1924) 

-R ae ; affy., (1925) 2 W. W.. 


‘ On second distress—-Firat 
distress obstructed. a. the levying 
of a distress is obstructed by the party 
whose goods are being distrained 
the distrainer is thereby prevented 
from realising the fruits of the distress, 
he is Sout to eee again; & on the 

not confined to 





L 
R. 386 ; 
8. L. R. 359.—GAN. 


business tax; the seizure was tnerefore 
invalid..—-BRANTFORD CITY 7. IM- 
PERIAL eee pte 4D. L, a 658 ; 
65 O. L. R. 625; 12C. B. R. 3 D5 ae. 
{1930} 2 D. L. iW 669 ; G4 0. rt. 
671; 11 C. B. RR. 319 —CAN, 
sm. Right of sheriff to sell land— 
Insufficient distress.}--Dok d. BEEL 
t. REAUMORE (1834), 3 O. 8. 043. —CAN. 


——.J]—FoLeY v. MOoDIE 
(858) 161 16 U. C. R. 254.—CAN. 


———.]—FRAZER tv. MATTICE 

(1860), 19. 19 U.C. BR. 150, CAN. 
st. Sale of mortgaged land—-Purchase 
by morlgagee—Right of mortgagee—To 
nl ate Pea aoe (1891), 7 Man. 











sv. ih whole security. } 
—FARR RSEY*HARRIS CoO., 
LTp., sets 3 ne 997; [1927] 
2 WW R. 539: ae Sask. L: RB. 610.— 


Validity—Fa a pee 
notice to 


** persons 
eT ASDARD Trusts Co. ag eR 
at ey et (1927) 1 Dp. L R. 1063: 
nits. 


—— —— Notice to he acd of 





Bw. ot Rive 


auslicalion for title sent oe 

addrcss.}-——-HOWE t. er, [i0ai 

D. L. 1043 * 18927 R. 
21 Sask. L 1537. —CAN. 
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Part VI—Distress under Summary Jurisdiction 
1668. Add. Annotation :—Refd. R. v. Judge, Ex p. Isle of Ely Justices (1931), 100 L. . 


Part VIl.—Distress Damage Feasant. 





(1709), 11 Mod. Rep. 
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PART VI. SECT. 3, SUB-SECT. 1. 


ti. ——— Masters & Servants <Act, 
1920.J—Under Masters & Servants Act, 
R. S. S., 1920 (ce. 205), as it stood 
PL to its amendment by 1930, a 
ustice of the peace had no power in 
making an order agalnst a master to 
imposo imprisonment. in default of 
distress. Qu.: whetior sinee said 
amendment, which eliminates from the 
Act the power to enforce payment 
against a master by distraining on his 
goods, the provisions of scct. 739 of 
the Criminal Code now apply.— 
BURBANK t. ZIMMERMAN, [1930] 2 
W. W. 2. 74435 382. LL. RR. S816; OF 
Can. ©. C. 238.—CAN. 

sa. /mpositton of hard labour— 
Validity-——Criminal Code, 8. 739 (2).)— 
R. wo. Rirey (N. S.) (1905), 14 Can. 
Crim. Cas. 346.— CAN, 


PART VII. SECT. 5. 


1782 {. Failure to maintain fencea— 
Cattle straying on to land.|—-BOLTON ¥, 
MacDONALn (1894), 3 Terr. L. It. 269. 


e 


sb. Cattle wandering on public road— 
Right of adjoining occunier to impouna.]| 
—Where cattle are wandering on a 
public road in the circumstances 
specified in Pounds Act, 1915, #8. 17, 
they may lawfully be impounded under 
that section by the occupler of land 
adjoining the road, notwithstanding 
that the council of the municipality in 
which the road is situated has con- 
sented to their being on the road, & 
has thereby waived the right to im- 
pound them given by Local Govern- 
ment Act, 1915, 8B. 497, 498.—- 
MOLONEY v. WILSON, [1929] V. L. hi. 
265; Argus L. R. 223.—AUS. 


PART VII. SECT. 8, SUB-SECT. 1.—A. 


© (p. 445) i. Notice — Under 
Stray Animals Act.J—Ou an appeal 
from a summary conviction under the 
above Act for illegal impounding :— 
Held: the conviction should be quashed 
‘ as the record did not show that the 
notice required by s. 34 was given to 
the pee keeper. STAHN v. PEUTERT 
(1922), 70 TD. Le. R. 2853; [1922] 2 
W. W. R. 835.—CAN. 


@ (p. 445) ii. To detain animala 
as security for  exnenses.J)—When 
animals wrongfully taken under colour 
of damage feasant are lupounded in a 
municipal pound & the pound-keeper 
receives them in ignorance of the 
wrongfulness of the taking & without 
Partcpeune in the wrong, be has a 
right detain them as security for 
his expenses in feeding them & for his 
fees under the bye-law.—-McCaw vt. 
RyczoKosk1, [1931] 1 W. W. Xl. 86; 
3 | b. L. ° §49.—CAN. 


PART VII. SECT. 8, SUB-SECT. 1.—B. 


18181. Must be a fil & proper pound. } 
—Under Stray A Act, 1920, 








erent: 


Nah Sr nee v. Busy 
219; Fortes. Rep. 255 ; 
Holt, K. B. 23; 88 BE. R. 1000. ee 
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eed 


animals impounded must. be placed in 
the pound provided by the municipal 
council under s. §; & where a pound- 
keeper placed & kept horses upon a 
fenced quarter section owned by him 
& separated by a road allowance from 
the pouud provided by the municipality 
& the fence being broken down, the 
horses excaped or were driven off :-— 
Held: the municipality was liable 
under 8. 9, as it must be taken to have 
assumed the risk of placing & keeping 
the horses in a place other than an 
antborised pound.—SINWICK » Hiro, 
[1924) 2 W. W. RR. 755.—-CAN. 


PART VII. SECT. 8, SUB-SECT. 1.--E. 


k i. -—~—.J—Where under Stray 
Animals Act, 1915, 8. 27 (1), the posting 
of notices of sale of impounded animals 
were not complied with :—-#/eld: the 
sale amounted to a conversion & the 
pound “conor, & the municipality 
employing him, were Hable in damages, 
as (1) the; cing of two notices within 
the munielpality xX one outside it was 
not a compiance with the Act; 
(2) where aninulh, are branded, the 
penne -keeper ts guilty of negligence in 
alling to mention the brands in the 
notices.—-Leacn v. MANTAINO RURAL 
MUNICIPALITY No. 262 & Morr, (1921) 
1W.W.R. 3823: 560, L. R. 735; 14 
Sask. L. li. 25,.--CAN. 


kK ii, ---—~- --—.} -Where there Is 
nothing Indicating the presence of a 
brand on an impounded anhnal the 
poundkeeper is not obliged to feel all 
over its body in scarch of a possible 
brand, in order properly to describe 
the animalin the preseribed advertisc- 
ment. 

The sale of an itinpounded horse by 
a poundkeeper :— eld: defective be- 
cause notices of the impounding & of 
the sale had not. been properly posted, 
& both the ataeosiie pang &? the 
municipality which employed bim wore 
liable in conversion for the value of the 
horse at the time of sale.—PBROwN v. 
RURAL MUNICIPALITY OF ST. FRANCOIS 
Xavier & BKeLANH (Man.), {1025} 1 
W. W. It. 42.—CAN. 


1 i. 
posted & published notices of the 
impounding of en animal under Stray 
Animals Act, ht. S. s., 1920, c. 
the owner of the animal was unknown, 
did not describe the brand correctly & 
the description of the animal was 
insufficient to satisfy the requirements 
of sect. 26 (1) of the Act, f 
that the sale was invalid, & that the 
municipality & the poundkeeper were 
Hable for the value of the animal, 
which was placed at. the amount for 
whieh it was sold at sald sale.— 
MILLER AND MUTCH tv. LOREBURN AND 
KetLy RunaAL MusiciraLiry, 11928) 
4D. L. RB. 251; [1928] 2 W. W. It. 66; 22 
Sask. L. R. 486.—OAN. 


19 
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—-—,.}--Where the | 


124, ! 


wat held : 
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| 


' fixing the 
; he community.—Sinwick v. KLFROS, 


v. Brisrow 





.]—Osway 


(1711), 10 Mod. Rep. 37; 88 B. R. 615. 


1780. Add. Annotation :-—Refd. Back v. Daniels 
| (1924), 69 Sol. Jo. 160. 
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ed. Payment of residue to owner— 
Domestic Animals Act, 1021 (c. 50)—- 
Municipal District Act, 1911 (ce. 3),jJ— 
Tho effect. of the amondment made by 
58. 27, 28 of tho former Act extends the 
period of twelve months provided by 
8. 213 of the lattor Act, for application 
for payment to the ownor of the residue 
of the proceeds of sale of an impounded 
animal, to twenty-four months from 
the dute of sales --GOLLAN v, STERLING, 
{1924} 3 W. W. RR. 209,.—CAN. 


PART Vij. SECT. 8,SUB-SECT, 2.—A. 


1828 fi. ----- --—--— Payment by un- 
certificd cheque.jJ-—-The delivery of an 
uncertified cheque to the poundkeeper 
Iknota’ deposit of the amount claimed 
for damages ’ within Stray Antimnals 
Act, It. S. Le 1920, C. 144, 6. 34 (i ), 
oven though the Ou eyey treats 
the chegue as cash. What the Act 
contemplates js the payment of money. 
The deposit. of the money fs a condition 
wrecedent to the right of the owner of 
the impounded animal, which i8 reloased 
under the aeect., to institute procecdings 
against the person impounding § it.-- 
WILEY ® Bookien, [1928] 2 W. W. It. 
329.--CAN. 


PART VII. SECT. 9. 

ef. Conviction — Under Stray Ani- 
mals Act, 1920 (¢. 124).}--Whore the 
evidence showed that accused had 
been wrongfully convicted of an offence 
of unlawfully rescuing cattle under a 
provinele] Act, In that he had merely 
mado an=sattempt:—-Jleld: (1) the 
offence, not being an Indietable offence, 
could not be remitted to the magistrate 
to convict of an attempt under Criminal 
Code, #. 0493 (2) #. 49 (d) of the above 
Act did not apply to the portion of the 
province within which the offence was 
charged to have been commiltted.—- 
hk. ov. Gurakt (1922), 68 D. L. RR. 101; 
38 Can. Crim, Cas. 139; [1922] 3 
W. WwW, hn. 540.—CAN. 


PART VII. SECT. 12. 

§, -—-——- ——-- Meusure. of tamages. 
— Damages were fixed on the basis o 
prices obtained at auction gales, for 
while it may be that pricer paid at. 
auction gales are not as large as are 
usually obtained at private sales, stil 
the prices obtained at auction Kalen ver 
often have a great deal to do with 
price of an animal ifn 


[1924] 2 WwW. ° R. 756.—-CAN. 

Hy Allowance for pound- 
keeper's frea & expenses.}---Iu an action 
for damages for the conversion of 





' animals illegally sold at a pound-sale, 


defts. have no right to an allowanc 
for the pound -kee;ier's fees or expenses. 
~~LEACH ¥. MANTARIO RURAL MUNICI- 
PALITY No. 262 & Morr, [1021] 3 
Ww. W. R. 132; 66D. L. R. 735; 14 
Sask. L. R. 25.—CAN. 


Case 1870, EnGiiso anp Emprez Dianer SurrPLeMent. 


Part VIIl.——Distress for other Purposes. 


1870. Add Citations :—eub nom. R. v. Forpuam, L. R. 8 Q. B. 501; 42 L. J. M. O. 153; 22 W. R. 86. 





- 


-}~-Pltf. im- | owner on receipt of the lattcr’s cheque, | for the damages :—Held: pltf. was 
pounded with a poundkeeper cattle | payment of which was stopped. n | entitled as against both defts. to the 
which had como on to his land through | appeal by the owner the council of the | damages claimed.—JOHNBON v. MUNI- 
a wire fence & claimed damages. The | municipality decided that the fence | cipaL DisrRicr oF BEAVER DaM, 42828) 
poundkeeper, without obtaining pay- was not a lawful fence & that pltf. was | 4 D. L. 299; [1925] 3 W. W. R. 
ment of the damages or security | not entitled to a oars Pitf. sued | 369.—CAN, 
therefor, released the cattle to the the poundkeoper & the municipality 
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Vol XIX, Cases 4—186a, 


EASEMENTS AND PROFITS A PRENDRE. | 


Part {.—-Nature and Characteristics of Easements. 


4. Add. Annotation :—As to (1) Refd. Sack v. | 48. Add. Annotations :—Refd. Back v Daniels 
| Jones, [1925] Ch. 235. Md die 69 Sol. Jo. 160; Hackney B. C. v. 
25. ae ** Distinguished from running powers over eg oe ‘Board (1024), o 
r, Ww ; 99 66 
ay.) ”” read J” 60. Bor words at commencement of para. (2) 
27. Add. Annotations :— Refd. Simpson v. Weber "There is no distinction ” read ‘‘ There is a 
(1925), 1838 L. T. 46; Aldridge v. Wright. distinction.” 
[1929] 2 K. B. 117; Vanderpant. v. Maytair Add. Annotation :—As to (2) Refd. Aldridge v. 
a ee 1 rath 138 ; eee Power Wright, [1929] 1 K. B. 381. 
O., v e of the Woods filling Co., = : 
[1930] A. C. 640. 68. Wait loses a (1) Refd. Aldridge v 
35. Add. Annotation :—As to (1) Refd. Callard | 69. Add. Annotation ; pened Na v. Wright, 
uv. Beeney, [1930] 1 K. B. 358. [1929] 2 Ik. B. 11! 
Part IIl.—-Creation of Easements. 
89. Add. Annotation :—Refd. Lord Strathcona | 156. Add. Annotation + ~Apld. Borman v. Griffith, 
S.S. Co. v. Dominion Coal Co. [1926] A. C. 108. [1980] 1 Ch. 493. 
97. Add. Annotations :—Expld. & Distd. S. B. | 166. Add. Annotation :---.48 to ( ic hee Aldridge 
Ry. fs Cooper, ee 1 Ch. i Consd. v. Wright, [1920] 2 K. GB. 11 
York Corpn. v. Leetham, [1924] 1 Ch. 557. | fag ¢ : 
Refd. Birkdale District Electric Sunpiy Co. ». hee ee ee a rated Aldi ee 
Southport Corpn., [1926] A. C. 355. ; 
178. Add. Annotation :-~A9 to Refd. Aldridge 
98. Add. Annotations :—-Consd. S. HK. Ry. v. v. Wright, [1020] 2 K. 1. 117. 
Cooper, [1924] 1 Ch. 211. Refd. Birkdul» 
District Electric Supply Co. v. Southport | 1818. ----- —-— Right of way struck out of draft 
Corpn., [1926] A. C. 355. So eee score v. Barns, No. L9Ga, 
; . ; post, 
. Add. Annotation :—Consd. Keewatin Power ; | 
421 ia ea Wake of He Woods Milling Co. 182. Add. ad asta :-- Refd. Clark v. Barnes, 
[1930] A. C. 640. [1929] 2 Ch. 368. 
: , 183. Add. ae :~»Consd. GQreyg v. Richard 
124. Annotations :—For “ Mentd. Poulton v. Moore ; BE s 
(1913), 88 L. J. K. B. 875,” read ‘Consd. (1926), 95 1. J. Ch. 200, Refd. Aldridge v, 
Poulton v. Moore (1913), 83 L. J. K. B. 875.” Wright, 11030} 2! BL 07 | 
139. Add. Annotation :--As to (1) Distd. Aldridge 185. poe eee one Aldridge v. Wright, 
vw. Wright, [1920] 2 K. B. 117. sae 
145, Add. Annotation :-~ Consd. Callard +. Becney, &. —---- ——~.J--In the conveyance to ptf. of 


[1930] 1 K. B. 353. 


147a. According to intention of parties —- Common 
approach—Not effective until approach 
cleared.}—Swawn v. SINCLAIR, No. 515, tile 
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her of a way described as coloured green on 
the plan indorsed on the deed. The part 
coloured green was four feet wide & formed 


| 
{ 
| a house & lund there was an express grant to 
| oper of a wider roadway ee ee the 


A ne ee ee ee tt oe —_ ee ete mentee see ene 


PART I. SECT. 2, SUB-SECT. 2. ' by grant.—Ussan KASIM SalTv. | inission had no power to. creato 
G F 1927 Pe SECRETARY OF State ror IND1IA (1923), | a servitude, or any other right, in 
ee es A et reg | 1. R47 Mott. 116.--IND, Mi of a “public utility. ’—- 
Me L. ‘3 Ae iG fay a 161; [ ONTREAL Tea We v. 0 ON- 
PART II. a 98 i. Must ee he ulira vires. rae 
LP & Riad sly geet Ugalde profits corpn. baving agreed to grant an euse- ses Il, SECT. 1, SUB-SECT. 5. 
ead PRs L. R it G; oF . Deviae of adjoining plota to two 
LDEN, ng a) 1 D. i Held: the granting of such easement drotaces~ Condit ln fae ace ap ict tae of 
O. L. R. 102.—CAN. jee _ being Ne ere nc a ene Pre | right of 2 ay. | VANBICKLE @ KULLY 
Disranes licence. oves for whic ; 1 gael 
veel MACEEY, [1927] L. BR. 372.— | rised to bold land, {t wa competent | (1877), 42-U. G. ie. 474.-—CAN. 
IR. 


PART Hil, SECT. 1, SUB-SECT. 1. 


sa. Public right. }}—Though the public 
cannot acquire ownership of a land, | 
it oan acquire over it an easement 





for the corpn. to Ineke such grant. — 
BANKS PENINSULA EnrecTric PowErr 
Boaxyv v. AKAROA  ptreatha Hie anes 
[1923] N. Z L. R. 860.—-N.Z 

98 Quebec Public Utility 
Commission. }-Hdd: the above com- 


] 


PART Ill. SECT. 1, SUB-SECT. 6,— A. 


n. For “n'’ substitute “ 147a 1.’”’ 
o. For ‘'o " substitute “ 1472 Li,’’ 
p. For “p'” substitute  147a Li.’’ 


23+ 


| 
j 
mnent to lay pipes over curtain land :— = 
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Cases 186a—196b. 


back of the adjoining houses to the back 
premises of pltf.’s house. At the time of the 
conveyance a right of access for vehicles to 
pitf.’s back premises over the whole roadway 
was enjoyed with the house conveyed. The 


habendum in the conveyance was ‘‘ to hold 


190. 


195. 


same with the benefit of all such easements & 
privileges in the nature of easements as are 
now subsisting in respect of the property 
hereby conveyed.” Pitf. claimed that the 
right to use the whole width of the roadway 
for the purpose of access of vehicles to her 
back premises passed to her under her con- 
veyance :—Held: that the right claimed 
passed to pltf. by virtue of sect. 6 (2) of the 
above Act, there being no unequivocal ‘‘ con- 
trary intention ’’ expressed in the deed 
within sect. 6 (4), sufficient to negative the 
passing of such right.—GREGG v. RICHARDS, 
[1926] Ch. 521; 95 L. J. Ch. 209; 135 L. 'T. 
75; 70 Sol. Jo. 4438, C. A. 


Add. Annotation :—-As to (1) Befd. Grezg v. 
Richards (1926), 95 L. J. Ch. 209. 


Add. Annotation :—As to (1) Distd. Aldridge 
v. Wright, [1920] 2 K. B. 117. 


196a. —--— Right reputed to be enjoyed with land.} 


eaten temetetnmerete: 


—Pitf. at the date of the action was the 
owner in fee simple of certain plots of land 
in the village of C. in the county of Sussex, 
numbered on the Ordnance Survey Map 634, 
a portion of 635 & 636; also of a strip of 
land coloured brown on the plan on the con- 
veyance to pltf., leading from the plot 634 
& part of 635 to the high road running from 
C.toacommon. Deft. became in Oct. 1926, 
the owner of other plots, nurnbered 652, 653, 
654 & 618 in the same parish. Pltf. had 
wreviously purchased the strip coloured 
rown in 1925, the parcels being as follows: 
“All that strip of land leading from W. 
Fields ’’--which were the plots 652 & 653— 
“to the high road running from the village 
of C. to... C. common in the parish of 
Pp... 23 the habendum being to pltf. in fee 
simple “ to the use that the vendor his heirs 
& successors in tithe owner or owners... 
of the hereditaments coloured red ’’—which 
wore the plots 634, 653 & 652-—S. . . shall 
have full right & liberty ...to pass & 
repass . .. over & along the piece of land 
coloured brown on the said plan pao. att. 
subsequently, in June, 1925, purchased at 
an auction sale the plots referred to above, 
634, part of 625, 652 & 653 ; deft. also bought 
the plots numbers 618 & 654. The plots 
purchased by pltf., being Lot 24 in the sale, 
were described as including a right of way 
for all purposes over the brown strip. By 
that purchase pltf., having become the legal 
owner of the dominant & servient tene- 
ments, the right of way became merged. 
Pitf. subsequently contracted to sell plots 
853 & 652 to deft. In the draft conveyance 
subrnitted to pltf.’s solrs. by deft.’s solrs., 
a right of way was inserted in favour of the 
purchaser (deft.) over pltf.’s land to the 
brown strip. This was struck out by the 
solrs. for the vendor (plitf.); & no grant was 
shown in the conveyance ultimately executed 





in 
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by the parties in Oct. 1926, of any right of 
way. Itf. found later that deft. was passing 
over a track in plot 634 in order to make use 
of the brown strip for the purpose of taking 
farm carts from his own land over pitf.’s 
property to the high road; & he claimed a 
right of way. Pitf. sought a declaration that 
deft. was not entitled to any such right of 
way as he claimed, & further that the con- 
veyance to deft. of plots 652 & 653 might be 
rectified by the express exclusion therefrom 
of any implied right of way which might arise 
under Law of Property Act, 1925 (c. 20), 
s. 62:—Held: though the right to use the 
track was one reputed to be enjoyed with the 
land, that was plots 653 & 652, & to that 
extent dcft. was entitled to succeed, yet 
pltf. was entitled to have the conveyance 
rectified. The evidence showed that neither 
pltf. nor deft. intended that any such right 
should pass on the conveyance of plots 653 
& 652. "The conveyance therefore would 
be rectified by the insertion therein of proper 
words limiting the implication of any right 
of way which might arise under the Law of 
Property Act, 1925 (c. 20), s. 62.—CLARK v. 
Barnus, [1929] 2 Ch. 368; 99 L. J. Ch. 20; 
142 L. T. 88. 


Annotation :-—Refd. Borinan v. Griffith, [1930] 1 Ch. 493. 
196b. What amounts to ‘‘ assurance of property 


or of an interest therein ’’-—-Agreement for 
lease exceeding three years.]—By an agree- 
ment in writing dated Oct. 10, 1923, J. 
agreed to demise to pltf. ‘the Gardens, 
“with the paddock, orchard, & adjoining 
gardens,’ for seven years from Sept. 29, 
1923. These premises were situate in a 
large park called Wood Green Park, & were 
not approached by any public road. The 
agreement did not expressly reserve any 
right of way to pltf. In 1926, J. executed a 
lease to deft. of The Hall, & the remainder 
of the park, for fourteen years from Mar. 25, 
1926. The Hall had previously been let to 
H., who had surrendered his lease. A 
carriage drive ran from a public highway 
called Silver Street. through Wood Green 
Park, by the side of the front door of The 
Gardens, & on to The Vall. At the date of 
the agreement of Oct. 1923, J. was construct- 
ing, & afterwards completed, an unmetalled 
way from Silver Street to the back of The 
Gardens: but after that date pltf. constantly 
used the drive. Deft. obstructed pltf. in his 
usc of the drive. In an action by pltf., 
claiming to be entitled to a right of way over 
the drive :—JIcld: (1) an agreement for a 
lease exceeding a term of three years is not 
an ‘‘ assurance of property or of an interest 
therein,’’ within Law of Property Act, 1925 
(c. 20), s. 205 (1) (ii), & therefore cannot be 
deemed to include the general words of 
sect. 62 of that Act; (2) the tenant was in 
the same position as if the ct. had granted 
specific L plage cnet of the agreement, 7.e., 
in regard to rights of way, as if, before the 
coming into force of the Conveyancing Act, 
1881, the property had been demised with 
no mention of rights of way; &, in the 
circumstances, a demise to pltf. of a right to 
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PART III. SECT. 2, SUB-SECT. 1.—A. til. .+—-EDINBURGH LIFE AsSUR- | _— f iii, —--——.}——-LANCASTERK v. LioyD 
(1026) 4 D. . R. 258; 59 O. L. R. | 63.—CAN. | N.S. W. W.N. 89.—AUS. 
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204a. 


use the drive upon terms must be implied.— 
BORMAN v. GRIVFITH, [1930] 1 Ch. 493; 99 
L. J. Ch. 295; 142 L. T. 646. 


| 
Intention of parties—No evidence of | 
| 





intention to determine status quo.]— Two 
adjoining houses, originally belonging to one 
person, subsequently became vested in pltf. 
& deft. respectively. For some years before 
the severance of ownership, a creeper had 
been growing in what was now deft.’s garden 
with its foliage spreading along the wall of 
pltf.’s house. Also, again before the sever- 
ance of ownership, the post of a gate leading 
from what was now deft.’s garden had been 
fastened by plugs & nails into pltf.’s wall. 
The growth of the creeper had from time ta 
time reached pltf.'s gutter, & he had been 
obliged to cut it back. Pltf. brought an 
action for trespass in respect of the two 
above-mentioned acts, & the county ct. 
judge found both acts to be trespassvs :— 
Held: both the growth of the creeper on 
pltf.’s wall & the fastening of the yate to 
pitf.’s wall would amount to trespasses, 
unless they could be justified by the existence | 
of an easem nt; the implied reservation of 
an easement :n a grant of property depends 
on the commen intention of the parties ; here 
there was no evidence that it was not the 
intention of the parties to the conveyance 
that creeper & gate-post should remain, & 
therefore an easement in each case was 
impliedly reserved; there was, however, a 
duty on the part of the grantee to use care 
that the grantor’s property was not unduly 
interfered with ; deft. in allowing the creeper 
to obstruct pitf.’s gutter had tailed to use 
necessary care, & as to this part cf the case 
the award as to damages must 2.2rd.— 
SIMPSON v. WEBER (1925), 183 L. T. 40 - aJ 
T. L. R. 302, D.C. 
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Vol. XTK.—Fasements. Cases 196b—238s. 


215. 


216. 


210a. —-—- —-— Matter of convenience & not | 323. 


ere 


necessity.|—Where real property is severed 
by the grant of a part of it, there can be no 
implied reservation, in favour of the property | 
retained, of an easement of convenience ; but | 
only of an easement of necessity. ! 
Two adjoining messunges in a terrace, 
Nos. 28 & 30, in common ownership, were 
leased on a ninety-nine years’ Icase, which, 
in 1896, was assigned to G., who in 1901 
assigned the lease of No. 30 to pltf.’s pre- 
decessors in title, without reserving expressly 
in favour of No. 28, the property retained, 
any right of way across the garden of No. 30. ! 
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226. 


229. 


In 1904 G. assigned the lease of No. 28 to 
deft.’s predecessor in title. Pltf. claimed in 
the county-ct. an injunction restraining deft. 
from crossing on a path across the garden 
of No. 30 from a gate in the fence between the 
two properties, to a gate opposite, which led 
into a passage-way giving access to the road 
in front of the terrace. Deft. claimed a 
right of footway across this path by reason 
of her occupation of No. 28. The county ct. 
Judge and that both at the time when thero 
was unity of possession of Nos. 28 & 30, & 
from the time when the lease of No. 30 had 
been assigned, the path had always been used 
for the limited purpose of removing dust & 
refuse & for bringing in coal, & tor no other 
purpose. But he did not find whether this 
user was by pltf.’s leave & courtesy, or 
whether there was an apparent & con- 
tinuous casement. from some certain time. 
Confusing the dates & thinking that the lease 
of the alleged dominant tenement, No. 28, 
was first; assigned, when in fact the lease of 
No. 30 was first assigned, he held that although 
deft. had no unrestricted right of way across 
the path, yet, in 1901, there-was an implied 
grant of an apparent quasi-easement enuring 
to deft. for the limited purpose of removing 
refuse & bringing in coal, & he made a declara- 
tion to that effect.:—-Held: there was no 
evidence that on the grant in 1901 to the 
pltf.’s predecessor in title where was an implied 
reservation of a right of way in favour of 
deft. across the garden of pitf. for the removal 
of dust & refuse & the delivery of coal.— 
ALDRIDGE v. Wrianr, [1920] 2 KK, B. 117; 08 
L. J. K. B. 682; J41 1. 1. 352, 0. A. 


Add. Annotaiion :—-Aa ta (1) Consd. Aldridge 
v. Wright, [1820] 2 JS. B. 117, 


Add. Annotation :—-As lo (1) Refd. Aldridge 
v. Wright, [J020] 1 Kk. 1. 3s. 

Add. Annolations :-—Reid. Sack v. Joners, [1925] 
Ch. 235; Aldridge v. Wright, [1929) 2 Kk. BB. 
117; Vanderpant. v. Mayfair Hotel Co., [10380] 
1 Ch. 138. 

Add. Annotation :---As to (4) Consd,. Aldridge 
vo. Wright, 1920] 1 K. B. 3st. 

Add. Annotations ;-- Apld. Sack v. Jones, 
(1925] Ch. 235. Refd. Simpson v. Weber 
(1925), 183 L. T. 463; Aldridge v. Wright, 
{1929] 2 i. B. 117; Vanderpant v. Mayfair 
Jlotel Co., (1930) 1 Ch. Tak, 


238a, --.--- Way.]---BORMAN v. GuikrirH, No. 196b, 


ante. 
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PART HI. SECT. 2, SUB-SECT, 1.—-B. 


223 1. Whether reservalion will he 
implied—Ivasement of necessity——Sup- 
ats Fle sale by grantor.}-— 
{ATIONAL TRUST CoO. v. WESTERN 
Trust Co. (1912), 21 W. L. R. 571; 
aA W. R. 667: 4D. L. R. 455.— 


PART JI. SECT. 2, SUB-SECT. 1.--C. 


gi. ———— --— Land bounded by 
privale road.}--PIitf., a lessee, claimed 
to be ontitled to a right of way over a 
Pee road existent at the time of 
he loasc & maintained by the lessor, 
owner of adjoiniug Jands, as one of the 
approaches from the highway to his 
own house, & permitted to be used 
a tenants in prior years without 
objection. The leased property as 
described in the lease did not embrace 
this road, but the leasee claimed that 
be & prior occupiers of the leased house 





| 
| 


bad the use of it, SX, as one of the numed 
boundaries was tbe roadway, the lease 
implicdly gave him ao right of way over 
it :—Held: the losece was not entitled to 
the right-of-way.— BREADY rv. McLrn- 
NAN (No, 2), [1924] 3 W. W. BR. 924; 
33 B.C. . 460%-—CAN. 

g ii. — -——- —--- ——- Land bounded by 
lane.|--A conveyance or lease of land 
described as abutting on, or bounded 
by, & lane or right of way, or a convey- 
ance by reference to a plan indicating 
that the land in fact abuts on, or is 
bounded by, a lane or right of way, is 
equivalent to a grant to the conveyeo 
or lessee of access to & fro over that 
lane or right of way, If the ownersbip 
of the samc is verted in the conveyor 
or jessur.—COWLISHAW +t. PONBFORD 
(1925), 268 S. R. N.S. OW. 3315 45 
Ns &, W. W. N, §4,—-AUS. 

g iit, ——— —— --——. }—T he decisions 
in England prior to 1881 were not 


3 


uniform on the question whetber u 
right of way was a continuous case- 
ment or not; but the Indian Hase- 
ments Act adopted the view that It 
was not. Hence on ww partition of 
two tenements, a right of way even 
over a well-formed & metulled road 
does not pass to the grantco ax a con- 
tinuous easement. It is this view, as 
ouacted in the Act, that must govern 
wherever the Act is In forco, in pre- 
ference to the vow well-established 
view in England. The way may, 
however, pass to the granteo if [t is an 
casement of uecessity ; but an case- 
ment of way cannot be termed ** neces- 
sary’ though the way was used as @ 
way before the partition or even 
thongh it may be the most conveient 
or reasonable rmvanns of access, if in 
fact there ia another way.—NAaKAYONA 
GATAPATIRAIU v. LATNAYAMMASI 
(1929), i, L. r, 53 Mad. 449. —IND. 


260. Add. Annotation :—As to (3) Refd. Aldridge 
252a. 


v. Wright (1929), 98 L. J. K. B. 286. 


—— —~——. +} BARTLEIT v. TOTTENHAM 
(1931), 145 L. T. 686. 





253. Add. Annotations :—As to (1) Apld. Aldridge 


v. Wright, [1929]2 K.B.117. Refd. Simpson 
v. Weber (1925), 133 L. T. 46. Asto (2) Consd. 
Aldridge v. Wright, [1929] 2 K. B. 117; 
Borman v. Griffith, [1930] 1 Ch. 498. 


261. Add. Annotation :—As to (6) Refd. Aldridge v- 


Wright, [1929] 2 K. B. 117. 


264, Add. Annotation :—-Refd. O’Cedar v. Slough 


Trading Oo., (1927] 2 K. B. 123. 


287. Add. Annotation :—Refd. Vanderpant v. May- 


fair Hotel Co., Ltd., [1930] 1 Ob. 138. 


267a. —-——. Intention to use property for working 


mill.}—-KEEWATIN Power Co., Lirp. v. LAKE 
OF THE WoobDe MILLING Co., Urp., No. 273a, 
ante. 


271. Add. Annotation :—Refd. Aldridge v. Wright, 


[1929] 2 K. B. 117. 


2738a. ——~— Right to take water from artificial 


channel—Limited to capacity of channel at 
time of grant.]-——In 1894 the Crown, by an 
Ontario patent, granted to applts. the banks 
& bed of a natural outflow from a very large: 
lake, & the adjoining water power. The 
grant provided that it was not to be con- 
strued as conferring exclusive rights else- 
where upon the lake or upon other streams, 
nor as authority to restrict any powers or 
privileges therebefore enjuyed by the Crown. 
Applits. used water power from the outtluw 
to work an electrical power plant. In 1892 
& 1891 the Crown had similarly granted to 
resps.’ predecessors in title land the bound- 
aries of which, in each case, included a mill 
& an artificial channel from a bay of the lake. 
The mills had been erected & the channels 
made by the grantees with the approval of 
the Crown; the grants mentioned the mill 
races, but did not expressly include water 
power. Resps. used water power from the 
channels to work their mills. Water passing 
through the channels & the mill sluices, when 


274. 
278. 


282. 


291. 


299. 


809. 


320. 
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open, flowed into the river formed by the 
outflow at a point below applts.’ works. 
Applits. brought actions to restrain resps. 
from diverting water from the lake :—Held: 
having regard to the circumstances in which 
the grants of 1892 & 1891 were made they 
each conferred an easement upon the respec- 
tive resps. to use water from the channel for 
the purpose of working a mill, & the grant to 
applts. was subject to that easement. The 
easement was limited only by the capacity 
of the respective channels when granted, not 
by the size or character of the mill then 
existing thereon; although the water could 
be used only for working a mill, it could be 
used to develop electrical power to work or 
light a mill.—KEEwatTIn PowrEr Co., Lp. 
v, LAKE OF THE Woops MILLING Co., It., 
[1930] A. C. 640; 100L. J. P.C.1; 143 L. T. 
633, P. C. 

Add. Annotation :—Refd. Aldridge v. Wright, 
[1929] 2 K. B. 117. 


Add. Annotation :—Consd. Aldridge v. Wright, 
[1929] 2 K. B. 117. 


Add, Annotations :—As to (2) Apprvd. Gregg 
wv. Richards, [1926] Oh. 521. As to (3) Distd. 
Aldridge v. Wright, [1929] 2 K. B. 117. 


Add. Annotation :—As to (1) Refd. Simpson 
v. Weber (1925), 1383 L. T. 46. 


In the last line of the first paragraph add the 
word “not” after the word ‘‘ ought.” 

Add. Annolalions :—Consd. Yorkshire East 
Riding County Council v. Selby Bridge Co., 
[1925] Ch. 841. Refd. Winsford Entertain- 
ments v. Winsford U. D. C. (1924), 23 
L. G. R 254; Layzell v. Thompson (1926), 
43 T. L. R. 58; Bournemouth-Swanage 
Motor Road & Ferry Co. v. Harvey & Sons, 
[1930] A. C. 549. 


Add. Annotation :—Refd. Aldridge v. Wright, 
[1929] 2 K. B. 117. 


Add. Annotation :—Refd. Birkdale District 
Electric Supply Co. v. Southport Corpn., 
[1926] A. C. 355. 


PR TT TE TET FF AT LA Antes tment oe NEA RMI “tes MN» 





PART iil. SECT. 2, SUB-SECT. 1.—D. 


k i. ——— Right of way reserved to some 
grantces only.J—-MAUGHAN v. CASCI 
(1884), 5 O. R. 518.—CAN, 


284 i. Conveyances not simulianeous 
-——Right vf way.}-—-VPHILLIPS vv. Ross, 
Vote Ji J). . &. 605; 58 N.S. RK. 

28.——CAN., 

PART III. SECT. 8, SUB-SECT. 2. 


am. The public.}——To a suit by a 
privese erson against. the Govt. fur a 
eclaration of his ownership of a land, 
the acquisition of an eusement over it. 
by the publlo is no defence. Though 
the public cannot acquire ownership of 
a land, it can acquire over it an ease- 
ment by prescription: CRAAN K asim 
Salt ©. SECRETARY OF STATR FOR 
ee (1923), I. Ll. R. 47 Mad. 116.— 
oi. In land of lessor.) — 
Although & tenant cannot acquire a 
rescriptive right of easement in land 
onging to hir lessor, he may claim 





a tight of easement ou im- 
memorial user.—TINKOWRI, ETC. © 
RaM, ETO. (1922), I. L. R. 50 Calo. 
356.— IND. 


PART III. SECT. 3, SUB-SECT. 38. 
stabil " his rig ht gree a fleld 
e sh r 8 

from his landierd’s tank by proof of 





‘ imimemorial.— TInKOWRI, ETC. v. RAM, 


eres ae 
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open & continuous user from time | claimed to have been enjoyed :—Held: 
deft.’s predecessor in title in any event 
had bad a reasonable opportunity of 
becoming aware of the enjoyment by 
plitf. of a right over his land & for that 
reason the enjoyment of the right of 
way could not be alleged to be secret.— 
Hovan cv. TAaAytor, (1927) W. A. L. R. 


RTC. (1922), I, L. KR. 50 Cale. 356 
IND. 


sw. Not right to use railway.|\— 
MBAGHHHK v. CANADIAN Pacific Ry, 
Co. (1912), 42 N. B. R. 46.—OCAN. 


az. Right to trap.}—Rict LAKE Fur | 97.—AUS. 
an - 308: yg Pa 4 ad es 326 xi. .}--Held : where a person 





has possessory rights over a piece of 
land, the title to the land being vested 
in Govt., another person may establish 
a right of access to a tomb erected on 
sneoh land & to worship there. Such a 
bt must have been openly enjoyed 
without leave, stealth, or force for a 
length of tine which suggests originally 
apn agreement or an usage that has 
become a customary law of the 
in respect of the person# or things in 
which it is ooncerned.—DAWSON vt. 
ROUHAE ZaMANI BRGUM (PRINCESS) 
(1928), I. L. R. 6 Ran. 456.——IND. 


aa. User ag one of public.}—To con- 
stitute a legal posaeasion of land. not 
only must there be a corporeal 
detention, or that quasi-detention 


PART III. SECT. 3, SUB-SECT. 4.-—A. 


$26 x. -}—Pitf. claimed that 
ho & his predecessors in title for 
20 years preceding the commencement 
of the action had enjoyed aa of right 
a way for themselves & their servants 
on fvot & with horses, carriages, 
vehiolex, cattle, sheep & other farming 
stook from the pups highway over 
deft.’ land to pltf.’s land & from piltf.’s 
land to euch public highway & that 
deft. had wrongfully obstructed him in 
the enjoyment of such right of way. 
Deft. pleaded that there had been no 
such user or enjoyment of the way 
claimed by De as supported a pre- 
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acriptive right or claim thereto. & ! which, according to the nature of the 
alleged (inter alia) that deft.’s pre- | right. is equivalent thereto, but, also, 
eoawant in title had no knowledge of | the intention to act as owner of the 


ad 
the alleged claim, & further, that pitf. | land; no | 


during the said period of 20 years had | by the exercise of a supposed t as 
himacif claimed the ownership of part | one ofthe public. The rear 2 oad ons of 
of the land over which the way was | pltf.’s & doft.’e lands ab on & 


4 


829. 
346, 


847. 


Add, Annotation :—As to (1) Refd. 
Avgherino, [1928] A. C. 290 


Add. Annotations :—Generally, Refd. Layzell 
v. Thompson (1927), 187 L. T. 106: Bourne- 
mouth-Swanage Motor Read & Ferry Co. v. 
Harvey & Sons, [1930] A. C. 549. 


Add. Annotations :—.Refd. Stoney v. East- 
bourne R. D. C., [1927] 1 Ch. 367; Hue v. 


Whiteley, [1929] 1 Ch. 440. 


350. 


[1926] A. C. 355. 
360. 


<4 


361. 
206. 


Add. Annotation :—Refd. Birkdale District 
Electric Supply Co. v. Southport Corpn., 


Add. Annotation :—As to (1) Consd. Green v. 
Matthews & Co. (1930), 46 T. L. R. 206. 

Add. Annotation :—As to (5) & (68) Folld. 
Green v. Matthews & Co. (1930), 46 T. L. R. 


Vol. XIX.—Elasements, Cases 880483. 


Busby v. 


861a. ——-.}—A person cannot set up a right 


either by prescription or under the doctrine 


of lost grant to cause sewage or trade refuse 
to fall or flow into a stream or watercourse, 
& thereby to pollute it, where the right 
claimed would be in contravention of a 
statutory prohibition 
in Rivers Pollution 


such as is contained 
Prevention Act, 1876 


(c. 75).—GREEN v. MATTHEWS & Co, (1930), 


389. 


435. 


46 T. L. R. 206. 


Add. Annotation :—As to (8) Refd. Slack t. 
Leeds Industrial Co-op. 
L. J. Ch. 46. 


Add. Annotation :-—As to (1) Refd: Stoney v. 
Kastbourne RK. C. & Devonshire (1926), 95 


Soc. (1924), 94 


L. J. Ch. 312. 


Part V.—Preservation and Repair of Easements. 


482. Add. Annotation :—-Refd. 
[1925] Ch. 235. 


en mre eT ren 





ee ere 


ublic lane, a atrip of land between 
he fence erected on aeft.’s land & the 
boundary of the lane being unenclosed. 
Pitf., for over 20 years, belleving this 
strip to be a purt of the lane, bad been 
accustomed to drive over it to get to 
his stable, doing so in the exercise of 
a supposed right as one of the public, 
& not us an easoment to his laud :— 
Held: he had not acquired any right 
to use the strip.—-Abams wv. Fatr- 
WEATHER (1906), 7 O. W. It. 785; 8 
O. W. KR. 886; 13 0. L. lt. 490.-~CAN. 


ab. Dominant & servient tenement in 
same occupation—Orcu pation of servient 
tenement wrongful.|}--The time for 
acquisition of an casement by prescrip- 
tion does not run while the dominant. 
& servient tencments are in the voccu- 
ation of the same person, even though 
he occupation of the servient tencinent 
be wrongful & without the privity of 
the true owner.--- INNES v. FERGUSON 
1894), 21 A. R. $235 affd. (1895), 
4 S, Cc. jt. 703.—CAN. 


PART Ill. SECT. 3, SUB-SECT. 4.-— B. 


839 iv. ——-.}—Pitfa. & defts. 
occupy tands very near each other, the 
land of a third party § intervening 
between. Defts. had been taking 
water, flowing through an artificial 
channel, into their land, for the purpose 
of irrigation, for veurly thirty-two or 
thirty-five years without Interruption, 





every monsoon through the land of the 
thi erson, by cutting the ridge 
(ail) of a plot of land, belonging to 


pitfs., in one place. Pitfs. aned for 
rmanent injunction to restrain defts. 
froin cutting the ail :—Held; defts. 
had acquired a prescription right to take 
water by cutting the = ail.— Bruin 
BERARI GHATAK v. RAMNATH GHATAK 
(1929), I. L. R. 56 Calc. 161.—IND. 


sc. Continuouan user—Right exercised 
from year to year.|-—-Held : where deft. 
in an action for trespass to land, claimed 
a tight of way by prescription over the 
land, {t was necessary for him to show 
continuous user of & definite way & 
exercise of the right from year to year. 


—PrTIPAS tb. MYETTE (1913), 12 
B. L. R. 537.—CAN. 
sd. ——— Whether as of right or by 


permiagion.}—Pitf. & deft, were the 
owners & occupiers of adjoining farms, 





Sack vw. Jones, | 483. 
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& deft. claimed to have acquired, by 
prescription, a right of way over a 
road or track oo plitf.’a property. ‘The 
way over pltf.’s property had been used 
by deft. whenevor he wished to visit 
his brother or whenever he wished to 
go past his: brother's honse Junto the 
main road. Deft. used the way for 
all the purposes for which he required 
to use it. iu connection with bis farm. 
This user commenced at a time when 
Itf..8 farm war owned by = deft.‘'s 
mwrother & continued through subso- 
Qua! cuanges of oceupaney until & 
sine: pif. beeame the owner & occupier 
of the foent. Pitt. aftleged & deft. 
denies thal perinission had been given 
to deft. to nec the road, & that the use 
of the road oy dert. was not as a right: 
—Held: deft.’s right of way over the 
road had been established.-— AUSTIN vu. 
ae {1927} W. A. Le RR. 55 


weds 


PART III. SECT. 3, SUB-SECT. 5.—-A. 


346 1. Origtn of doctrine. |---When en- 
Joyment of u right of casement hus cob- 
tinued uniuterrupted for # long series 
of years, such enjoymont should be 
attributed to a legal origin, & the ct. 
should presnme «# grant or an agreo- 
ment.—-TINKOWRI, BTC. 0. RAM, BTC. 
(1922), I. L. 50 Cale. 356.—IND. 


PART III. SECT. 3, SUB-SECT. 5.~-E, 


so. Proof of commencement of len- 
ancy — User tmmemorial.) -—— Where 
the origin of a tenancy is known, but 
the origin of a right of cakemont has 
not been traced, the tevancy does not 
rebut the prune of a grant. which 
arises upon proof of immemorial user, 
—TINKOWRI, ETC. 0. HAM, KTC. (1922), 
I. L. H. 60 Cale. 356.—IND. 


PART III, SECT. 3, SUB-SECT. 6.— 
C. (b) i. 


ti. 8S. P. ScBBA Rao ¥v. LAKSHMANA 
ag (1925), I. L. RK. 49 Mad. 820.— 


t fil, ——.)—CaRPET Import Co., 


LTp. v. BeaTH & Co., Lrp., {1927} 
N.Z. L. R. 37.—-N.Z. 


PART III, SECT. 3, SUB-SECT. 6.— 
C. (b) ff. 


4138 i. Evidence that user not of right 
—HVarul licence granted during statutory 
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Add, Annotation :~-—Refd. Metropolitan Water 
Board v. L. & N. i. Ry. (1924), 181 L. 1. 128. 
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period, |-~-~-Varol Hoenoe is of nu moment 
unless it In applied for & granted 
within the ered of forty years pre- 
setibed by Limitations Act, HR. 8. O., 
1914.8. 25. in which case tt will negative 
the objoyment of the vasement as of 
right for forty years.-—Bowrs v. Rem, 
ey GaN I. hh. SUM: 4 Q). Ll. R. 


PART Iti. SECT. 3, SUB-SECT, 6,— 


4e e 


ei, —~-- Vay. |-—FERQUHON v. INNES 
1895), 248. CO. R. 703.--CAN, 


PART IIIf. SECT. 3, SUB-SECT. 6.— 
G. (ec) i, 


sf. Forty yearn -—~ Whether conclu- 
sive.) ~~ Linitations Act, K. & ae 
1914, 6. 35, makes a right which has 
buen enjoyed for tho full period of 
forty years todefeasible, untlesa = It 
aopears that it was onjoyed by virtue 
Of sone conKeNnt or agreement oxprosaly 
jven by decd or writhig.—Bowis wv. 
thip, fI24) 2D L. R. Subs b4 
O. LT. RR. 253.-- CAN. 


4331. Avainat whom time compuled— 
lieversioner.)--KiBENUACKR vo WHY. 
NACHT (1902), 45 NwoS. It. 2045.--CAN, 


PART II!. SECT. 6, SUB-SECT. 2. 


sg. Plea of user-~ Road unithin weil 
defined limilta~-aslight variation of via 
Ere Ga Nal bees -BOWKS ov. EID, 
f1924) 2D. 1. RR. 89u;: 54 0. L. RR, 
253. none CAN. 


PART IV. SECT. |. 


sh. Whether aassignable.|-~In July. 
1910, deft. & unother granted to 8. a 
right to lay down u tiamway through 
deft.’s land for the purpose of removing 
S.'s timber. In #19 S. assigned bis 
righta under the ugreement to pltt., 
who continued to use the tramway. 
The awignment was known to deft., 
who rafsod no objection. Deft., in 
Aug. 1922, placed obstructions across 
the trarmway. On a motion for an 
injunetion., deft. contended that the 
contract. granting the tramiine was pot 
assignable :-—l/eld : the grant was pot 
& personal one, & pitf. had an equitable 
interest by astigninent from a. In the 
casement.——-MACDONALD 9. PEDDLE, 
{1923} N. Z. L. RR, 987.---N.Z. 
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487. 


498. 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


Part. Vi.—Extinguishment of Easements. 


Add. Annotation :—Generally, Refd. Aldridge 
v. Wright, [1920] 2 K. B. 117. 

Add. Annotations :—As to (1) Apld. Swan v. 
Sinclair, [1924] 1 Ch. 254. Refd. Swan v. 
Sinclair, [1925] A. C. 227. | 


494. Add. Annotation :—As to (2) Refd. Swan v. 


Sinclair, [1925] A. C. 227 


502. Add. Annotution :—Refd. Swan v. Sinclair, 


[1925] A. C. 227. 


505. Add. Annotation :—Refd. Swan v. Sinclair, 


511. 


[1925] A. C. 227. 
Add. Annotation :—As to (1) Refd. Swan v. 
Sinclair, [1925] A. C. 227. 


615. For the ars Hh ae in the original volume sub- 





581. 


PART V1. ‘SECT. 2, SUB-SECT. 2. —B. 


507 i. Non-user alone as presumption 
of abandonment—.4bandonment question 
oy act.}—While mere non-user is not 


stitute the following paragraph :— 
Acquiescence in obstruction of way.}— 
In 1870 a row of houses was put up for sale 
by auction in cleven lots. One of the con- 
ditions was that a strip of Jand fifteen feet in 
width, running the entire length of the lots 
& being the rear portions of the back gardens 
of the houses, was intended to form a right 
of wa 
into 
of lot 1 on the south, & that the lots would 
be sold subject to & with the benefit of such 
right ot way, & that the respective purchasers 
should at the earliest possible moment re- 
move the fifteen feet of nd garden wall & 
form the right of way. ‘his condition was 
recited in each of the conveyances. Lot 1 
was conveyed subject to the right « of way of 
the owners of the other lots & lots 2 & 3 with 
the benefit of & subject. to the right of way. 
The purchaser of dot 1 let it for a term of 
fifty years, which expired on June 15, 1922, 
subject to the right of way. In 1904 pitt. 


took an assignment of this lease, & in 1911 


from the back garden of each house 
Jhurch Road, which bounded the side’ 


he purchased: the fee simple of lota 2 & 8, 

with the benefit & subject to the right of way. 

Deft. was the present owner of lot 1. For 
fifty years from the date of the original sale 
no attempt was made to form the proposed 
roadway, the garden walls dividing the several 
lots remained intact, & the wall separating 
lot 1 from Church Road was not breached. 
Church Road was six feet above the level of 
the back gardens. In 1883 the original lessees 
of lot 1 in the course of erecting some stables 
in his back garden raised the surface of the 
strip of land at the end of his lot to the level 
of Church Road, with the result that there 
was a drop of six feet from that strip into 
lot 2. In 1919 pltf., in anticipation of the 
expiration of his lease, proposed to build a 
garage on Jots 2 & 3. With that object in 
view he pulled down part of the wall which 
separated the rear portion of lot 1 from 
Church Road & crected gates there, & he 
also raised the level of the rear portion of 
lot 2; & subsequently he caused a car to be 
driven through the gates over the strip in 
lot 1 into lot 2. On the expiration of the 
lease deft. blocked up the gates & obstructed 
the way. In an action by plitf. as owner of 
lots 2 & 3 to enforce his nght of way against 
the deft.:—Held: (1) until the land was 
cleared there could be no effectual creation 
of a right of way; (2) having regard to the 
time which had elapsed before any purchaser 
attempted to assert his rights under the 
original conveyance, the inevitable inference 
was that the arrangement made in 1870 had 
been abandoned by common consent.—SWAn 

v. SINCLAIR, [1925] A. O. 227; 94 L. J. Ch. 
104; 182 L.T.577; 895. P.38; 41 T.L. R. 
158; 22 L. G. R. 705, H. L. 


Part VII.—Rights of Way. 


In the cross-references following this case for 
** Church Wayei= ee PAGE ESR substitute 


in title of pitt. & dott. covering 5 feet D 
in width of one parcel & 2 feet in width 
extending from the 
Wwerterly limit. of a street, westerly for | ant & 
Thero was a dispute as to the 


of the  othaor, 


75 feet. 





‘‘Church ways.J—See ECCLESIASTICAL Law, 
p. 307, post.” 


Jan sacemient: may 
be nivived after it has been ex- 
tinguished, by the union of the domin- 
servient tenements in one 
owner, by their subsequent sevcrance, 








cient. to amount to abandonment 
of a right of way, it is a fact to be taken 
into consideration, as it is from all 
such facta that the ct. has to decide 
whether or not a clear inteution to 
abandon can bo inferred or is indicated. 
Where pltf. & his predecessors in title 
bad failed to exercise a right of way, 
had fenced off their land, so as to 
shut off tho right of way & had omitted 
any specific montion of the right in 
various convoyances:— Held: an aban- 
donment was ETT We LEH —CURISTO- 


PRER t. COHEN (1024); 1. L. R.2 Ran. 
534.—IND. 
608 v. —-—.--Non-user is not of 


itself ovidence of abandonment.— 
NANTAIS v. tes Ne fives) 4D. L. R. 

258; 690. L.] Bis. pate AN. 
oc vi. 
Ev. MAUGRAN, “abeds 18 

307; ; Ga. L. hh. 3! 
si. ——.)—A mutual eye of way 
was established in 1907 & 1908 by 
prente conveying adjoining eacoeL, of 
and respectively to the predecessors 





ig t. 


westerly 15 feet, as to which deft. 
alleged that pltf.’s right of way had 
been abandoned :— Held: the evidence 
did not justify tbo inference that the 
right of way had been abandoned, 
although it was first used by deft. or 
hor harep crus only.—-BAKER — t. 
HARRIS, 11930] 1 D. L. h. 3543; 64 
O. L. R. 513.—CAN., 


PART VI. SECT. 3, SUB-SECT. 1. 


1 i. ——~-.}~-The unity of the der- 
mant & servient estates in the same 
person extinguishes e easement 
appurtenant to the dominant cstate.— 
teacher ei vw. Ram, ETC. (1922), 
I. L. R. 50 Cale. 356 —tND. 

1 ii. Easement eas de 
— EAN ec. SMITH (1880), " A. Kh. gh. 


549 i. Unity Pd possession without 
ait 4 ae scisin—. epee sige whoo ae cape pe 
ater.}—TIN Ram, 
as (1922), L -. RR 50 0 Cale. 356.— 


. - 





provided the easement is apparent, 
continuous & essential to the cnjoy- 
ment of the dominant nosy. 
TINKOWRI, ETC. v. RAM, ETC. (1922 

I. L. R. 50 Cale. 356.—IND. 


PART VI. SECT. 4. 


sk. Sale of servient tenement for 
tares undcr stat power.}—U under 
Calgary Charter a sale for taxes of tho 
servicnt tenement does nt extinguish 
a true easoment.—_ HuTcHinGs v. CaMP- 
BELL, WILSON & HORNE, Rog eye ee 
2D. L. R. 299; 1 W. W. BR. , 
Alta. L. . 275.—CARN. 


PART VII. SECT. 1. 


566 ii. _ Agreement belween co- 
owners.}—Deft. & B., each of whom 
owned one-half of a lot of lund, entered 
te an agreement for a right of way 

@ building in the rear, each con- 
Cribatheg from his half one foot as 
inehes, so as to make a right of wa 
three feet six inches in width :-—Zel 





598. Add. Annotation :—Refd. Taylor v. British 
Legal Life Assce. (1925), 94 L. J. Ch. 284. 

607. Add. Annotations :—Distd. Aldridge v. Wright, 

Apld. Borman v. 


{1929] 2 K. B. 117. 
Griffith, [1930] 1 Ch. 498. 


641. Add. Annotation :—Refd. Taylor v. British 
Legal Life Assce. (1925), 94 L. J. Ch. 284. 

658. Add. Annotation :—Cenerally, Refd. Blundy, 
Clark & Co. v. London & North Eastern 
Railway (1931), 100 L. J. K. B. 401. 


664. Add. Annotation :—Refd. Callard 7. Beency, 


[1930] 1 K. B. 353. 
683. 
[1930] 1 K. B. 353. 
684. 
Cooper, [1924] 1 Ch. 211. 
687. 
L. T. 273; 88 J. P. 87. 


Add. Annotation :—As to (2) Refd. Birkdale 
District Electric Supply Co. v. 


Corpn., [1926] A. C. 355. 





687a. 


the deed providing for the establish. 
ment of the way must be construed as 
- @ mutual conveyance from cach party 
to the other of an Interest in the land 
necessary to bo used in common for 
the alleged right of way, & not as an 
agreemcnt to eetablish a right of way 
by grant or otberwise.—-TRavis IN- 
VESTMENT Co. v. POWER, [19251] 1 
D. LL. R. 232; 57 N.S. Tt. 432.—-CAN, 


r. For “ BADHANATH ”’ read “* Rap- 
HANATH.” 


PART VII. SECT. 2, SUB-SECT. 5. 

602 i. Extent of uscr of way—-Crant 
subject ty existing obstruction. |}-—When 
aright of way is granted over land on 
which there exists an obstruction at 
the date of the grant, it is a question 
of {uterpretation of the grant whether 
the easement is subject to the obstruc- 
tion or free from it.—SPrrarR v. Row- 
LATT, {1924] N. Z. L. ht. 801.—N.Z. 


PART VII. SECT. 3, SUB-SECT. 2.—B. 

620 vi. -———.J—A side door in the 
wall of the back garden of pitf.’s 
premises opened into an avenue leading 
to deft.’s bouse. Pitf. claimed a right 
of way from this door, along the 
avenuo, to the avenuo gates. PItf.’s 
premises were the end house of a ter- 
race of six similar houses, which formed 
the base of a triangle in the apex of 
which stood deft.’ house. Phe avenue 
from the latter house ran alongside the 
garden wall of plft.’s house, & its gates 


opened on the same street as the front | 


entrance of the terrace of houses. All 


seven houses had been built by the | 
& continued for some | 


same person, 
rove in the ownership of ineibers of 

gs family. But, by the will of his 
daughter, who died in 1919, a severance 
of ownership as between pltf.’s house & 
deft.’s house was created; &, subse- 
quently, pltf. purchased the fee simple 
of his house. Ho gave evidence that 
he had ontered the premises in 1917 
under an agreement for a twelve- 
months’ letting, & continued as tenant 
until he acquired the fee simple 
interest; & that he had used the door 
in the garden wall for the purpose of 
benge in coal & manure, & of bring- 
ing bicycles in & out. Evidence was 
also by the tenant of the 
premises from 1899 to 1907 that he 
recefved the key for the duor or found 
it hanging in the premises, that he 


Add. Annotation :—Refd. Callard v. Beeney. 
Add. Annotation :—Consd. S. E. Ry. ». 
Add. Citations :--[1924] 1 Ch. 211; 


-}-In 1923 pltf. conveyed a frechold 
farm to defts.’ predecessor in title by a deed 
which contained the following words: ‘ & 
together also with a right of way 14 feet wide 
as shown on the said plan marked A in & 
over the portion of the field numbered 171 
belonging to the vendor for the purpose of 


| 
| 
| 
| 





Vol. XIX.—Easements. Cases 598—749. 


access to & from the point marked X on the 
said plan to the field numbered 169.” 
property consisted of seventy acres, forming 
part of a property of 102 acres originally 


The 


conveyed to pltf., of which pltf. retained the 


manor house & park :—Held: the dominant 
tenement in this grant was the whole of the 
landa assured by the deed, that the right of 
way was appurtenant to those lands, & was 
not limited to the right to use the way for 
purposes connected with fleld 169 only.— 
CALLARD v. BEENEY, [1930] 1 K. 3B. 353 ; 


9 


I. J. KK. B. 183; 142 1. TT. 45. 


700a. --—-. 


79. 
130) 


Southport 


- sae }-- ROBERTSON v. ADAMS (1930), 
69 L. Jo. 301; 
ABRAHAMS, 169 L. 'T. Jo. 305; [1930] W. N. 


sub nom. ROBERTSON 2v. 


702. Add. Annotation :~-As lo (2) Consd. Callard 
v. Beency, [1980] 1 K. B. 8538. 

706. Add. Annotation :—-Consd. Callard v. Beeney, 
(G80) LK. B. 853. 


721a. Includes motor cars.]—--A.-G. v. Hopvason, 


743. Add. 





Anda Ree: fe et re ree 


used the door for the purpose of getting 
in coal & for porters delivering woods, 
that. his original landlord, who died in 
1905, nsed to get. a Hitle path= con- 
necting the door with the avenue 
cindered, & that he gave up the key 
on the expiration of his tenancy; & 
evidences Was given by the tenent from 
1Hi2 to 1.946 that he used the door for 
benins goods in & out & for getting 
im coat & manure. Pitf’s lenaucy 
agreement was not proved, nor was 
there cvidenoe of any agreement as to 
aright of way oe casement. Only one 
other bouse in the terrace of six houses 
had a back entrance, & this buek 
entrance, which also opened tuto deft.’ 
promises, had become disuscd before 
action brought. There was no evi- 
dence as to its previous user, hor was 
there any evidence as to the origin of 
cither buck entranee:—-Jleld:  pltf. 
rads failed to establish his chun. 
MIDONAGH 2. MEULHOLEAND, [1951] 
I. RR. 110.---IR. 


PART VII. SECT. 3, SUB-SECT. 2.---D. 





£ i. e)---FieLDER &. BANNISTER 
(1860), 8 Gr. 257.---CAN. 
PART VII. SECT. 6, SUB-SECT. 3.--- 
- (a). 
683 v. -—--.}-—TRAVIS INVESTMENT 
Co. vt. Power, (1925) 1 DD. L. WK. 232 3 
57 N.S. 12. 432.—CAN. 


8i, —---~ —-—.]— Where there was a 
grunt of way to & from claimant’s 
warchousy sulely for the purpose of 
tuking goods to & from the warehouse, 
S at the time of the grant clalmant 
had no buildiog which could be de- 
scribed ay a warcbouse, but was then 
contemplating jhe buildiag of one :— 
Held: when tne grant was made the 
parties must Lave intended to create 
a right of way in connection with the 
warchouse to be erected ju the future, 
& the grant ought to be so considered. 
—DPATERSON & Barer, LTD. tv. OTAGO 
a verarnty {1985 N. ZL. RR. 191.— 
N. e 


PART VII. cae 6, SUB-SECT. 3.— 

696 i. Limited by user proved--Only 
when terminus ad quem of apecial 
nature.jJ—Tho only cases in which 
sorvitudes of way acquired by pre- 
scription are limited by reference to 
the purposes of the traffic carried by 


1 


figz2] 2 Ch. 429; 
Tl. (1. 8293 S87 J.P. 12ts; 38-7. L. R. GOL; 
66 Sol. Jo. 638 ; 20 L. G. R. 425. 
738. Add. Annotation :~-Consd. S. KE. Ry. vw. 
Cooper, [1924] 1 Ch. 211. 
Annotation :----Consd. 
Cooper, | 1924) b Ch. 211. 


A OE ee a mt ae | EB Me eee eo. 


91 L. J. Ch. 420; 127 


S. EK. Ry. v. 


ee en en | 


ee et eT Tad 


them ary those eases in which there ts 
some sKpeclul feature attached to the 
terminus to which the roadway leads, 
as in a way to a mill, kirk, or peat 
Osh. —CARATATIRS v0. SPENCR, [1024] 
S. c. JEN. SCOT. 


PART VIS. at 6, SUB-SECT. 3,--— 


c). 

701 i. MaActher over whole width—- 
Via trita.J-—The right of pitt. to a way 
over a fenced driveway or Jano, 49 feet 
in Width, part of & parcel of land owned 
hy deft., was held to have been cstuab- 
Mishad by preseription, but the right 
was Hmited to the via trita or the ag 
of the lang actually used by pltf, & 
his predecessors ip passing over jt with 
horses & vehicles.---PickKAkD ov. Kir 
NroK, (ZO, 1 DL... 493 5 638 0.1. RR. 
225.—-CAN 


» 


PART VII. SECT. a aeadiaaa 3.-— 

716 1. Whether way for general pur- 
ae Proprictors of certain 
ands sought to interdict the pro- 
aaa of udjoiniug lands from carting 
suilding materiuls for dwelling-bouses 
over a roudway or track which 
traversed thelr lunds :-~—Held: during 
u period dofenders had acquired a 
servitude right of access for cart 
trafic: & the fact| that the carting 
had beon for agricultural purposes did 
not limit the servitude to a right of 
passage for such purposes, but a right 
of access by cart for all purposes, 
including the carting of  bullding 
roaterials, had been acquired.—-Car- 
STARS v. Svence, (1924) 5. C. 380,— 
SCOT. 

116 ii. ---—.}--Where a dominant 
owner, who has acquired @ right of 
way over the servient heritage fur tho 
agcricultural uses of his land, seeks to 
use that right of way for non- 
agricultural purposes, he has # right 
to do so, provided that additional 
burden {x not thereby imposed on 
the servient heritage.—MANCHERSHA 
SORABJ! v. VIRJIVALLABHDAS JFKI- 
SONDAS (1926), I. lL. It. 60 Bom. £35,— 


IND. 
PART VII. SECT. 6. SUB-SECT. 3.--- 
164 1, ——- Method of—Whether 


reasonable.|—-Deft. leased to pitf. an 


164. Add. Annotation :—Refd. Taylor v. British 
a? Life Assce. (1925), 94 L. J. Ch. 

788. Add. Annotation :—Aa to (2) Refd. Robertson 
v. Adams (1930), 69 L. Jo. 301 


Eneiiso AND Empire Digest SuppLeMmEnrt. 


787. Add. Annotation :—As “4 (3) seen Oallard 
v. Beeney, [1930] 1 K. B 


195. Add. Annotation :—As to a) Apld. Oldham »v. 
- Sheffield Corpn. (1927), 186 L. T. 681. 


Part VIII.—Light. 


830. Add. Annotations :—As to (1) Folld. Price v. 

Hilditch, [1930] 1 Ch. 500. As to (6) Consd. 

Slack v. Leeds Industrial Co- -op. Soc. (1924), 

94 L. J. Ch. 46. 

Add, Annotation :—As to (2) Refd. Peech v. 

Best (1930), 99 L. we K. B. 537, 

In passage commencing ‘‘ Held: (3) in order 

to satisf Prescr iption Act, 1882 (c. 71), s. 2,”’ 

for ‘‘s. 2”’ read ‘‘s. 3.”’ 

Add. Annotation 2 eoaidl: Foster v. Lyons 

(19286), 70 Sol. Jo. 1182. 

Add. Annotution :—-As to (1) Refd. Rye v. 

Purcell, [1026] 1 K. B. 446 

898. Add. Annotations :—As to (1) Folld. Foster 7. 
Lyons (1926), 70 Sol. Jo. 1182. 


834. 
850. 


858. 
896. 


Committee, (1031] 2 K. B. 21. 


s98a. ——— ——— ——.]—A _ reservation in a lease 
empowering the lessor to build on adjoining 
lund, notwithstanding such building might 
obstruct any lights on the demised land, 
prevents the lessee from .cquiring a right to 
light under Prescription Act, 1832 (c. 71), 
8. 3.—-Fosren v. LYONS & Co., [1927] 1 Ch. 
ri a J. Ch. 79; 136 L. T. 372; 70 Sol. 
o. 118: 


934a. —-—.J-—-The standard as to the amount of 
light required to be left so as to prevent 
a nuisance is an absolute one, & if an ob- 
struction to an ancient light renders a room 
inadequately lighted & causes an actionable 
nuisance, the obstruction does not: cease to 
be actionable because the room is situated in 
® manufacturing town.-~HORTON's ESTATE, 
Lrp. v. BEATTIE, Lrp., [1927] 1 Ch. 75; 96 
L. J. Ch. 15; 136 L. T. 218; 42 T. L. R. 
701; 70 Sol. Jo. 917. 

.]}--A right of light by prescription to 

a room in a residential house is not to be 

measured by the use to which the room has 

been put in the past. 


934b. 





pitas ute a freehold sou built in & | 


me Weta ram ae ree ce ce crete et pee rt dae: 


inland, ‘qhinilie in a shallow lake, 
which in the dry seuson became a 
muddy inarsh. The laud eurrounding 
the idand belonged to deft., & the 
a provided that pitf. should have a 


tee ee = eee oe ee eaters | 





ight of way aorose it, nothing being 
ald ax to the mode of exercising the 
Hehe. Pltf. havin built a trestle 


bridge from the island to the matin 
land :—Held: pltf.’s mode of user was 
roasouable, & deft. was not justified in N.Z. L 
interfering with the bridge. — Bur- 
ae OYLE (1897), 24 A. R. 615. 


omenewe: 


al. Removal of existing Pi sepia ll the pro 


—Way granted free of ruction, }— 
Where a right of way its granted over 
land on which there existe an obetruc- 
tion at the date of the grant, but free 
from it, it is for the grantee to get rid 
of the obstruction by his own aot. 
The grantor ie not under any obligation 

in the absonce of a contract to that 
Saher —BSPEAR v. {1924} 
N. Z L. R. 801.—N.Z 


647.-—-CA 
si 





Row att, 


As to (2): 
Consd. Spillers, Ltd. v. Cardiff Assessment’ 


759 i, General rule.) — Apart froin 
special custom or express contract, the 
owner of a servient tenement is not 
bound to execute any repairs necessary 
to ensure the enjoymont of the ease- 
ment by the owner of the dominant 
ar ear nahe Ho wa Row .atTr, [1924] 


PART VII. SEOT. 8. 


—_—_—_ — — . Deft. having, 
sera, a right of way over a strip of 
lee rty of pltf.:—Held: 
pitf. was entitled to erect a fonoe 
upon the boundary between the strip | —yR. 
& deft.'s land, allow ine me eeoue 
access by a gate or gates to the 
LEWis vr. w AKELING (1538), bd 0. L. R. 


—— [Whether duly on domi- 
nant owner to close.) —-A landowner over 
whose bold holding an adjoining owner had 


occupied since 1907, & continuously having 
adequate light to the windows & openings, 
including kitchen & scullery windows, on its 
north side, on which it was bounded by 
deft.’s house. Up to Jan. 1929, the two 
houses were separated by narrow passages 
on either side of a dwarf boundary wall 
belonging to deft., which was also the 
boundary wall between the back gardens. 
At the beginning of Jan. 1929, without 
intimation to pltf., building operations were 
begun on deft.’s premises, the boundary wall 
being raised to form a side wall of the new 
building. On Jan. 28 pitf.’s solrs. wrote to 
deft., her builders & her architect, asking 
that the work should cease at once. Two 
days later the building was still proceeding, 
& on Feb. 4 the wall was 15 feet high. On 
the next day pltf. issued a writ, & on Feb. 15 
a motion came before the ct. By that date 
the wall had been raised to its full height of 
23 feet, & an undertaking by deft. not to 
raise it further was useless. In an action by 
pltf. for a mandatory injunction & damages: 
—Held: (1) pltf.’s right of light to the 
scullery windows was not limited by the 
use to which the scullery had been put in the 
past; (2) in the circumstances, the case 
was not one for a dace hernate injunction.— 
Price v. HtLpiItcH, [1930] 1 Ch. 500; 99 
L. J. Ch. 209; 143 L. T. 33. 


958. Add. Annotution :—-As to (4) Consd. Price v. 
Hilditeh, [1930] 1 Ch. 500. 


956. Add. Annotation :—Consd. Slack v. Leeds 
Industrial Co-op. Soc., [1924] 2 Ch. 475. 


982. Add. Annotation :—As to (1) Refd. Slack v. 
Leeds Industrial Co-op. Soc., [1924] 2 Ch. 476. 


Increase of burden on servient tene- 
ment, }—An owner of ancient light cannot so 
dimninish his ancient-light area as to increase 
the burden on the servient tenement. 

The observations of LorRD LINDLEY in 
Colls v. Home & Colonial Stores, No. 830, to 


987a. 





a Rr te ae rr mae iam necro: 


PART VII. baa yore 3.—- 


a goneral right of way erected a gate 
across the passage over which the right 
existed. here was no Intention ou the 
pe art of the servient owner to derogate 
om the rights of the dominant owner, 
but the latter, objecting to the obstruc- 
tion, left the gate opeu after he had 
used the way. The servient owner, 
by civil bill, peat damages 

for the failure & refusal b y the dominant 
owner to close the gate. No actuai 
damage was caused :——Had: the gate 
having been erected by the servient 
owner in the reasonable & 
exercise of his 
property, that an obligation was caat 
upon the dominant « owner to shut it.— 
GEOGHEGAN t. HENRY, [1922] 2 1.1.1. 


sii, —— -—-——- ——-, er ite 
{es erected across a private road t 

is no absolute obligation on the owner 
of the oe t bhabaponpoe to oe 


— gate afte r rep 
the peere poad.—HEXDER « es Gout, 
(1928) 5. A. 8S. R. 325. one 


ay.- 


- 
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old & new window is much smaller than the 
old window, so that the ancient-light area 
is greatly diminished, the dominant owner 
cennot ask the ct. to measure the nuisance, 
if any, by treating the rest of the new window, 
rendered obstructible by his own act, as 
blocked up.—Nkws oF THE WORLD, LTD. v. 
FAIRHHAD (ALLEN) & Sons, Lrp., [1081] 2 
Ch. 402; 100 L. J. Ch. 394. 


the effect that in considering whether a | 
proposed obstruction would amount to aj} 
nuisance, non-ancient light from other | 
quarters of which the dominant owner might | 
be deprived at any time ought not to be taken | 
into account were not intended to interfere | 
with this paramount principle. If, there- | 
fore, the dominant tenement is rebuilt in such | 
a way that the area of coincidence between an | 


Part 1X.-—Water. 


997a. Water from pond.J—A right to | 1070. Add. Annotation -—~As to (1) Consd. Kee- 
take water from the pond of another is a | watin Power Co., Ltd. v. Lake 6f the Woods 
mere easement, & not a profit a prendre.—- Milling Co., [1930] A. C. 640. 

MANNING v. WASDALE (1836), 5 Ad. & El. 

758; 2 Har. & W. 431; 1 Nev. & P. K. B. | 1092a. —--- ——--.]~-Green v. MArtuEws & Co., 
No. 361a, ante. ‘ 


| 
172; 6L. J. K. B. 59; 111 BB. R. 1358. 
Annotations :-—Apld. Franks v. Quinsee (1839), 2 Will. Woll. | | . 
‘ | 1117. Add. Annotations :.-Consd. Hford U. D. O. 
| v. Beal & Judd, {1925] 1 K. B. 671. Refd. 


& H. 68; Raco vw. Ward (1855), 4 E. & B. 702, 
Noble v. Harrison, [1926] 2 K. B. 832. 








1016. Add. Annotation :—Apld. Attwood v. Liay 
Main Collieries (1925), 70 Sol. Jo. 265. 


Part X.—Support. 


1165. Add. Annotation :— Refd. Graigola Merthyr 
Co, v. Swansea Corpn., [1028] Ch. 31. 

1174. Add. Annotution :---Refd. Aldridge v. Wright, 
(1929) 2 K. B. 117. 

1193. Add. Annotation :---Consd. Uford U. D.C. 
v. Beal & Judd, (1925] 1 K. B. 671. | 

1206. Add. Annotation :—Refd. Aldridge o. Wright, 
[1929] 2 K. B. 117. 

1223. Add. Annotution :-- Apld. Sack. »v. 
[1925] Ch. 234 

1226a. Whether party-wall entitled to suppurt— 
From adjacent building.|---PItf. & deft. were 


the owners of adjeining houses, separated by 
a party-wall, & with implied mutual rights of 
support. PIG. alleged that owing to lack 
of repair & underpinning deft.’s house was 
subsiding, dragying the party-wall over, & 
thereby damaging pltf.’s house :-—J/feld : 
pitf.’s allegations had not been substantiated 
by the evidence. Semile: even if they had 
been substantiated pitti. would have had no 
cause of action.—Sack wv. Jonis, (1925) Ch. 
235; 94 L. J. Ch. 220; 133 0. T. 129. 

1231. Add. Annotation :---Aa to (2) Refd. Brooke 
v. Bool, (1928) 2 K. B. 578. 





Jones, 


Part X1.-—Miscellaneous Easements. 


1270. Add. Annotation :—Refd. Vanderpant v. | 1282. Add Annotations -—Consd. LT. C. C. ov. 
Mayfair Hote! Co., Ltd., [L030] 1 Ch. 188. | Hackney B. C., [1928] 2 K. 3. 588. Refd. 


Ann ett ak Re ce ant EE ge nn mente EE ae ete ete tee py ele ape ene erate ee ws twee 


PART IX. SECT. 2, SUB-SECT. 2. - B. | PART IX. SECT. 2, SUB-SECT. 2..-C. , tially enhanced +-—Held: in such cir- 


sl. By natural right.}--Applt. & resp. iii. —----.)-—-- CARTER 7. SUDDABY CHI DATATI OUR the right of irrigation was 
wero the owncrs of adie ning agri- ae 11927] a Te oan. nol extinguished, but momentartly 
cultmral farms, the natural fall of which ect ; Daiended Brey iy Cie STINK WIC, 
was from that of resp. to that of applt. | PART IX. SECT. 2 t. Ram, wre, (1922), 1. J. KR. 50 Cale. 
In the farming of his property resp. D (c) bat. IND. 
kept open certain surface druins con- : 


SUB-SECT. 3. 


oT ae var Q FY . i ® Ge 1¢0 o i, eee ms ant? eae Wesr LAM - PART x. SECT. 1, SUB-SECT. 1. ae 
structed many years before, the fect HOROUUH Y, aera OTL AD Re AB 
water from bis farm to that of applt. o20.-~ CAN. 4143 1. Grenernl rule--—- Support in 
On a claim by applt. for an injunetion PART IX. SECT. 3. natural slate.}---A  perecn must not 


excavate on hl« land do as to destroy 
the lateral support suttielent to main- 
tain the soil ou his neigbbour’s udjain- 
ing land in ith natural state---Mrerro- 
fare AsSsURANOK Co, 4”. 


to restrain resp.’s action :—-/leld: 
when two contignonus fields, 
which stands upon higber ground than 
the other, belong to different ae 
prietors, vature itself may be said to 


1138 fh. —-—.]~-FORTIN v. CARON 
(Can.), [1927] 4 D. L. R. 936.— CAN, 

sm, frrignttsn from tank—--Prescrip- 
tion by lessee j---In India, a tenant can 


{ 
of which was to couvey the surface 
one of 


a id See ae 
. i eee oie Ue 
pu 


constitute a servitude on the Inferior 
tenement by which it is obliged to 
receive the water which falls from the 
superior; & if the water which would 
otherwise fall from the bigher ground 
without hurting the inferior tenement 
should be collected in one body by the 
owner of the superior in the natural 
use of his property for draining or 
otherwise improving it, the owner of 
the inferior js, without the positive 
constitution of any servitude, bound 
to receive that body of water on 


his property. Injunction refused.— 
Waller ILE, {1930} N. Z. L. R. 
8239.—-N.Z. 


establish his right to irrigate his fleld 
froin his laudlord’s tank by proof of 
open & continuous user from time 
Iinmemorial-—-TINKOWRI, uTC, v. RAM, 
KIC. (1922), 1. L. %. 50 Cale, i ee 
IND 


PART IX. SECT. 4. 


an. Unity of setsin for different 
estatea—Knjoyment of irrigation rights 
continued ty tenant,}---Where the ten- 
anev in execution of a rent decree was 
sold & purchased by the landjord, but. 
the tenant continued tn occupation in 
the undieturbed enjoyment of the right 
of irrigation & the rent was substan- 


9 


| 
| 
| 
| POLITAN 
| 
| 
$ 
| 


McQueen? (1984) 2D. Le. RK. 942; 2 
W. W, It. 98 1.—CAN. 


PART X. SECT. 1, SUB-SECT, 1.-— 
B. (b). 


1189 §. Weight of hutlting contribut- 
tug to auheidence. }--Where a person by 
an excavation on bin land causes sub- 
sidences on bis nelghbour'’s land, 
because of the added weight of a build- 
ing thereon, he is pet bable. The 
neighbour is not entitled to sufficient 
support to imaintain his building — 
METHOPOLITAN Lire AssuRance Co. 
v. MoQuxrn, [1924] 2 D. L. BR. 942: 


2 W. W. KR. 981.—-CAN. 


Cases 12821471, ENGLISH AND Emprre Digest SUPPLEMENT. 


Back v. Daniels (1924), 69 Sol. Jo. 160; 
Hackney B. C. v, Metropolitan Asylums 
Board (1924), 131 L. T. 186. 





1322a. To attach creeper to wall.J—Simpson v. 
WEBER, No. 204a, ante. 


| 1822b. To attach post to wall.]—-SIMPsON v. WEBER, 


No. 204a, ante. 


Part Xll.—Disturbance of Easements. 


1330a. —— ———.]-—-PENWARDEN v. CHING (1829), 
Mood. & M. 400; 173 Ik. R. 1203, N. P. 
Annotations :—Consd. Bryant ». Fout (1867), L. R. 2 Q. B. 

161; Dalton ». Angus (1881), 6 App. Cas. 740. 
1382, Add. Annotation :---As to (2) Consd. Free- 
born v. Leeming, [1926] 1 K. B. 160. 


1856. Add. Annolutions :—As to (2) Consd. Slack v. 
Leeds Industrial Co-op. Soc.,, [1924] 2 Ch. 
ee Horton’s Estate v. Beattie (1926), 42 

-L. R. 701. Apld. Price v. Wilditch, [1930] 
4 “Gh, 500. Refd. Farnworth v. Manchester 
City Corpn., [1929] 1 KK. B. 633. 

1396. Add. Annotation :—Refd. Slack v. Leeds 
Industrial Co-op. Soc., [1924] 2 Ch. 475. 
1399. Tor the paragraph in the original volume 

substitute the following paragraph :- 


——»)] — Chancery Amendment Als 1858 


* (c. 27), 8. 2, confers on the Ct. of Ch. juris-, 


diction to award damages in lieu of an in- 
junction in the case of a threatened injury. 
Notwithstanding the repeal of that Act by 

' Statute Law Revision & Civil Procedure Act, 
1883 (c. 49), the combined effect of Jud. Act, 
1878 (c. 66), s. 1U, & Stacute Law Nevision 
Act, 1808 (c. 22), 5. 1, is to maintain in force 
the jurisdiction conferred by Chancery 
Amendment Act, 1858, s. 2. 

Where therefore an action was brought in 
the Ch. Div. for an injunction to restrain an 
obstruction of ancient lights, & the ct. found 
that defts.’ buildings when completed would 
cause an actionable obstruction to pltf.’s 
lights, but that no such obstruction had yet 
taken place :—Held: the ct. had jurisdiction 
to award damages in Jieu of an injunction.— 
LEEDS INDUSTRIAL CO-OPERATIVE SOcrEery, 
Lrp. v. SLACK, [1924] A. C. 851; 93 L. J. Ch. 
486; 1381 L. T. 710; 40 T. L. R. 7453 68 
Sol. Jo. 715, WH. lis revag. B.C. sub nom. 
SLaAcK v. Leeps INDUSTRIAL CO-OPERATIVE 
Sociery, Lrp., [1923] 1 Ch. 431, C. A. 3 sub- 
sequent proceedings, [1924] 2 Ch. 475, C. A. 

stanoeinan :—Refd. Peech v. Best. (1930), 99 L. J. KK. 


1899a. -}—In an action brought by plté. 
against deft. socicty for an injunction & 
damages in respect of an alleged obstruction 
of ancient lights, the judge found that defts.’ 
buildings when completed would cause an 
actionak le obstruction to pltf.’s lights, but 
that no such obstruction had yet taken place, 
& he expressed the opinion that the interfer- 
ence with pltf.’s legal rights when the building 
was completed would be small, & could be 
adequately compensated by damages, but 
held, contrary to his: own opinion, that he 


ome me a ee a> 


B. 





PART XL, seca 2, SUB-SECT. 2 2 _ 





st. Mortyagee-—— Though not in_pos- 
session. }—-A mntgee, of land, though not 
in possession, has a right to have his 
security left unimpaired, & if the owner 
of se ba re ning land excavates on the moart- 
though the mtgee. may 

not nat be Shing to maintain an action 
for trespass, he has a right of action 


| ABSURANCE Co. 
2D. L. R. 942; 
CAN. 


eT 








for fidneiion or danianes, tadependent 
of any that the owner of the mortgaged 
land might have. ee MCUTEEE TL LIFE 
re) 
2W., 


PART XII. eat Ge Arg SUB-SECT. 2.— 


451 iii. 
Reliot Act, 1877, the question of 


was bound by the opinion of the Ct. of 
Appeal] in Dreyfus v. Peruvian Guana Co. 
(1889), 43 Ch. D. 816, that there was no 
jurisdiction under Chancery Amendment 
Act, 1858 (c. 27), to give damages in lieu of 
an injunction where the injury was threatened 
but had not. been sustained, & he therefore 
granted an injunction. The Ct. of Appeal, 
without going into the merits, by a majority, 
upheld the view that the ct. had no juris- 
diction in such a case to award damages in 
lieu of an injunction. The House of Lords, 
by a majority, reversed this decision, & 
remitted the case to the Ct. of Appeal to 
deal with it on its merits:—Held: the 
findings of the judge brought the case within 
the ‘‘ good working rule”? suggested by A. L. 
SmitH, L.J., in Shelfer v. City of London 
Electric Lighting Co., No. 1356, ante, as that 
which might guide the ct. in exercising the 
discretion given it by Chancery Amendment 
Act, 1858, to award damages in lieu of an 
injunction; that was still the rule to be 
adopted by the ct. as a guide & was not 
affected by anything that waa decided in 
Colls v. Home & Colonial Stores, No. 830, 
antec; therefore, there being evidence to 
support the findings of the judge, the in- 
junction granted by him, contrary to his 
own opinion, ought to be discharged, & in 
lieu thereof an inquiry directed as to damages. 
—SLACK v. LEEDS INDUSTRIAL CO-OPERATIVE 
Socigery, Lrp., [1924] 2 Ch. 475; 94 1. J. Ch. 
46, C. A. 

1406a. Erection of bullding interfered with 
acquiesced in by defendant. ]|—Where pltf. & 
deft. held adjoining pieces of ground under a 
common landlord, & pltf., with the licence of 
the landlord, & without objection by deft., 
had erected a manufactory, an injunction 
was granted to restrain deft. so building as 
to obstruct the lights of pltf.’s sengreysry eae! 
pending trial.—Crook v. WILSON (1855), 3 
W. R. 378. 

1408. Add. Annotation : 

v. Leeds Industrial Co-op. Soc. 





---4s to (1) Consd. Slack 
(1924), 94 


lL. J. Ch. 46 

14338a. - — ate Prick tv. WILvITcH, No. 
U4b, ates, 

1442a. —-— Against lessee—Freeholder not party 
to action. . ALLEN (1927), 





64 L. Jo. 92; 164 L. T. Jo. 83. 
1444a. SLACK v. LEEDS INDUSTRIAL Co- 
OPERATIVE SOCIETY, Lrp., No 1399a, ante. 


1471. Add. Annolation :—Folld. Hortoh’s Estate 
w. Beattie (1926), 42 T. L. R. 701. 








party 


reared Hate ee 


from 


iajudotion 10 restrain a 
terfere 


erecting a build 
with his neighbour's ep a of light 
& air presents iteelf in a different light 
to what it does in the English cta.: 


| 
(1924) | 
: the ct. has a discretion, & may issuo 
| th 
: 


UEEN 
Vv. R. 


an Be eatteadt where the injury is such 

uniary compensation would 
re afford adequate relief.—MaHomED 
AUZAM een t. JAGANATH JAMNADAS 


Under Specihe 
- . R. 3 Ran. 230.—IND. 


(1925), I. 
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Vol. XIX.—Easements. Cases 1490—1589. 


Part XIll.—Profits a Prendre. 


1490. Add. in :—Refd. Grant v. Edmond- | 15014. .4dd. Annotation :-—Refd. Peech v. Best 


son, [1931] 1 Ch. 1. | (1930), 99 L. J. K. B. 687. 
; ' 15038. Add. Annolation :—Generally, Refd. Stoney 
1497. Add. Annotations :—Consd. Pecch v. Best | ' 9 
(1980), 99 L. J. K. 8. 587. Apld. Nicholls v,;  Y Bnsthourne Rt. C. & Devonshire (1920), 


Ely Beet Sugar Factory, [1931] 2 Ch. 84. | 


1499. Add. Annotations :—As to (1) Refd. Peech 
». Best (1930), 99 L. J. K. B. 687. As to (2) 
Refd. Peech v. Best (1930), 99 L. J. K. B. 


1570. Add. Annotation :--- As to (2) Refd. The 
Fagernes, [1926] P. 185. 

1589. Add. Annotations :-——Refd. Abrahams v. Mac 
Iisheries, [1925] 2 Kk. B. 18; Roe v. Russell, 


537, [1928] 2 K. B. 117. 
Kasivse SAT ©. SECRETARY OF STATH ee cannot acquire ownership of ao 
PART XIII. SECT. 4, SUB-SECT. 1.—A. | For ett A (1923), lL. L. R. 47 Mad. and, it can acquire profiles a prenire 


116.—IN over it by preseription.— Ussan KASIM 
SAIT wu. es OF STATE FOR 
PART XIII. SECT, 4, SUB-SECT. 2.-—B. | | te (1923), I .L. Re. 47 Mad. 116.-- 


1536 i. The public.)--Thourch the | 


sw. Who may acquire — Public.}] — 
Though the public cannot acquire 
ownership ofaland itcanacquire profits 
a prendre over it by grant.-—~-Ussan 


e 
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Cases 1a-——1063. 


ta. 


16. 
19. 
41. 
70. 


135 


185. 


185a. 


199. 


204. 


270. 


276. 


292 


ENGLiso anp Emprre Dicest SuPPLEMENT. — 


ECCLESIASTICAL LAW. 


Part I—In General. — . 


Church Assembly—Legislative Committee.]— 
Neither the Legislative Committee of the 
Church Assembly, nor the Church Assembly 
itself, is a body to which a writ of certiorari 
or of prohibition will issué, as neither of them 
is a body which is under a duty to act in a 


judicial capacity.— R. v. CHURCH ASSEMBLY 
LEGISLATIVE COMMITTEE & CHURCH 
ASSEMBLY, Ea p. Haynes Smrru, (1928) 
1K. B. 411; 097 L. J. K. B. 222; 188 L. T. 
899; 44 T. L. R. 68; 71 Sol. Jo. 947, D.C. 


Part |I1._—Constitution of the Church of England. 


Add. Annotation :— Generally, Refd. RR. v. 
North, Ea p. Oakey (1926), 43 T. L. R. 60. 


Add. Annotation: —Retd. Gottliffe  v. 
Edelston, [1930] 2 K. B. 378. 
Add, Annotation :-—As to (2) Consd. Notley v. 


Birmingham (Bp.), [1931] L Ch. 629. 


Add. Annotation :—A8 to (1) Refd. Re Mason 
(1928), 97 L. J. Ch. 821. 


Annotations :—For “ Re Letters Patent No. 
139,207, Re Carbonit Akt.. [1923] 2 Ch. 504,” 
read “ Fe Letters Patent No. 189,207, Re 
Carbonit Akt., [1924] 2 Ch. 53.” 


Add. Annotation :— As to (2) Consd. ies Vv. 
St. Magnus the Martyr, etc., [1925] P. 


Former Royal chapel-—-Grant by Sod 
for use as parish church.]-—Vhe ct. held that 
the rector & the parish church of St. Mary, 
Stafford, in the diocese of Lichfield, were 
subject to the ordinary episcopal jurisdiction, 
including the right of visitation.—LIcuFIELD 
(Brsuor) v. LAMBERT (1929), 46 'T. L. R. 24. 


Add. Annotation :—Aas to (8) Consd. Vincent 
v. St. Magnus the Martyr, etc., [1925] P. 1. 





sldd. Annotation :-—Consd. Notley v. Bir- 
mingham (Bp.), [1931] 1 Ch. 529. 
Add. Annotation :—Refd. KR. v. Church 


Assembly Legislative Committee & Church 
Assembly, #x p. Haynes Smith (1927), 44 
YT. L. BR. 68, 

Add. Annotation :--- 
North, “uv p. Oakey 


As fo (2) Refd. RR. v. 
(1926), 43 T. L. R. 60. 


Add. Citations :-—sub nom. AYER v. ORME, 2 
Dyer 221b; Ben. 120; sub nom. ANON,, 
Dal. 58: 1 And. 9. 

Add. Annotations ;---Refd. Cromwel’s Case 
(1601) 2 Co. Rep. 69b; Lyn v. Wyn (1665), 
O. Bridg. 122. 





472. Add. Annotation :—Apld. Hauxton Parochial 
Church Council v. Stevens, [1929] P. 240. 


472a. ——— Liability of lay-impropriation to seques- 
tration.}—WALWYN v. AWBERRY, No. 2599a, 
post. ° 

Personal Hability.|—The impropriator 
of an impropriate rectory in the receipt of 
the profits thereof is personally liable for the 
repair of the chance] of the parish church, 
although at the time of the conveyance to 
him of the lands forming part of the rectory 
he had no notice of the liability.—HAUxTON 
PAROCHIAL CHURCH COUNCIL v. STEVENS, 
[1929] FP. 240 

472c. ——-— No notice of Hability—At time of con- 
veyance of lands.|—HAUXTON PAROCHIAL 
CuUuRCcH COUNCIL v. STEVENS, No. 472b, ante. 


475. Add. Annotation :—Refd. Hauxton Parochial 
Church Council v. Stevens, [1929]. P. 240. 

J—A tenant of premiscs 
rated at £125, who sublet the greater part & 
retained for his personal occupation a portion 
which was over £40 in ratable value, but not 
separately assessed :—Held: qualified as a 
vestryman under Metropolis Management 
Acts, 1855 (c. 120), & 1856 (c. 112).— 
GORDON v. WILLIAMSON, [1892] 2 Q. B. 459; 
61 L. J. Q. B. 820; 67 L. T. 214; 57 J. P, 
166; 40 W. R. 692; 8 T. L. R. 705, C. A. 

Annotation :—Refd. London & rye Docks Co. v. Woolwich 

Borough (1902), 71 L. J. K. B. 3 

569. Add. Anmnotution: eS : (3) Refd. R. vw. 
North, Ex p. Oakey (1926), 43 T. L. R. 60. 

627. After this case add :— 
Right of presentation where patronage vested 
in parishioners. |-—See No. 1981a, post. 

988. Add. Annotation :—Refd. Edwards v. A.-G. 
for Canada (1929), 46 'T. L. R. 4. 


1068. Add. Annotation :—As to (1) Refd. A.-G. for 
Alberta v. Cook, [1926] A. C. 444. 





472b. 


482a. 














1 1. Church-—- tb danshs Senty 


PART I, 1 ii. —— 








—— Jihat 
BRENDZIJ v. Haspis 


of ch 


stitution apace ae urch 
ge Agee LJ v. a {19271 
10515 (1927 j 1 


hat amounts Be 


(1927) 1 


to. — 
Schism—i Aether provide or — bD.L. R. tae aes 1 W. WwW. k. 301; 
stitution. | — BRENT Md mee Has 36 Man. L. R. 300.—-CAN, Py Man, L. R. 3 . LOAN. 
mate 1D Le RR. 1081; a9e7) a . Ss. P. HEN v. TRAUTMAN 
. W. R. 301; 36 Man. po » 300, 1 iii, meen: irene: FORE of-— alta, 2, {1926} 2 D. iL *R. 280; [1926) 
= AN: | Afembers adhering to original con- | a . R. 912.—CAN, 
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Vol. XIX.—Eoclesiastical Law. Cases 1115—17808,- 


Part IV.—Ecclesiastical Courts. 


1115. Add. Annotations :—As io (1) Folld. Capel 
St. Mary, Suffolk v. Packard, [1927] P. 289. 
Refd. Vincent v. St. Magnus the Martyr, etc., 
{1925] P. 1. 

1145. Add. Annotations :—-As to (1) Consd. Le 
Transferred Civil Servants (Ireland) (om- 
poueetion, [1929] A. C. 243. As to (8) Consd. 

incent v. St. Magnus the Martyr, ctc., 
{1925] P. 1. Generally, Refd. Capel St. 
Mary, Suffolk v. Packard, [1927] P. 289. 


1146. Add. Annotations :—-As to (1) Refd. Capel 
St. Mary, Suffolk v. Packard,-{1927] P. 289. 
As to (2) Consd. Re Transferred Civil Servants 
(Ireland) Compensation, [1929] A. C. 243. 


1148. Add. Annotation :—As to (2) Refd. R. v. 
North, Hx p. Oakey, [1927] 1 K. B. 491. 


1149. Add. Annotation :—Consd. Re ‘Transferred 

Civil Servants (Ircland) Compensation, |1929] 
A. ©, 243. 

1280a. ———__ Alternative remedy.}—- Prohibition 
will issue in respect: of an order of an ecclesi- 
astical ct. made without jurisdiction, not- 
withstanding an appeal lie from such order 
to a higher ecclesiastical ct. & thence to the 
Privy Council.—-R. v. Nortu, He p. OAKEY, 
[1927] 1 K. B. 191; 96 L. J. K. B. 77; 136 
. a 387; 43 'T. L. R. U0; 70 Sol. Jo. LISt, 

1849. Add. Annotation :—-Refd. R. v. North, Wa p.. 
Oakey (1926), 43 T. L. R. 60. 

1372. Add. Annotation :—Aa to (1) 
v. Raeburn (1928), 1388 L. T. 

1400. Add. Annotation :--Refd. Capel St. Mery, 
Suffolk v. Packard, [1927] P. 289. 

1585. Add. Annotation :—-Consd. Hearts of Oak 
Assurance Co. v. A.-G. (1931), 47 T. L. mR. 
579. 

1605. Add. Annotation :--Refd. Capel St. Mary, 
Suffolk v. Packard, [1927] BP. 288. 


1721. Add. Annotations :—Refd. Eshugbayi Hlcko | 
v. Nigeria Government, [1928] A. C. 459 : 
Re Carroll, [1931] 1 K. GB. 317. 

1755. Add. Annotation :—Refd. Vincent v. 
Magnus the Martyr, etc., [1925] P. 1. 


1756. Add. Annotation :—Refd. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1. 


1768a. jJ—Held: a faculty ought 
to issue for the removal of (1) a tabernacle, 
(2) a sacring gong, (3) four out of six candle- 
sticks on the retable, (4) two candlesticks on 
the credence which had been used cere- 
monially, (5) a censer which had been used | 
ceremonially, (6) the Stations of the Cross, 
(7) a second Holy Table introduced after 
& faculty for it had been refused, (8) an 


Refd. Racburn 
G72. 


St. 











image of the Blessed Virgin Mary with | 47g4. 4dd. Annotation: ~Refd. 


candles & vases, (9) a holy water stoup, 
(10) two brass candelabra used in a service 
of adoration of the Sacrament, & o hanging 
lamp in the chancel used to denote the 
resence of the reserved Sacrament; a 

ulty ought not to issue for the removal 
of (11) books & pamphlets displayed on 


re eit 








” 


PART Iv. SECT. 8, SUB-SECT. 2.—D. 


1217 i. Interpretation of statutes— 
Concerning spiritual matters.}--In an 


United Churcb of 


re rte. 


eer, ETT 


“t involvi tue eonstruetion of } only bad 
pia toatl xa Canada Act, 1924 
(c. 100) :—Held: the ecclesiastical cte. | CAN. 


tables in the church, (12) notices as to times 
when confessions could be heard, (13) nagices 
asking for prayers for deceased persons, (14) a 
kneeling stoo] used by persons making their 
confessions, & (15) the rector's books of 
devotion on the Holy Table, but these articles 
were not proper subjects for a confirmatory 
faculty ; a faculty ought not to issue for the 
removal of (16) a crucifix on tho wall above 
the kneeling stool, used to assist the devotions 
of those making their confessions, & a 
confirmatory faculty til] further order ought 
to issue in respect of if; a faculty ought not 
to issue for the removal of (17) a crucifix 
behind the Holy Table which had been proved 
to have been the object of veneration, the 
rector having undertaken not to genuflect 
to it or cense it, & not to allow any other 
Officiating clergymen to do so, & a con- 
firmatory faculty till further order ought to 
issue in respect of it. 

(18) Memorials purporting to be signed by 
parishioners, as to which no evidence is given 
in proof of the signatures or of the repre- 
sentations made to those who sign them, are 
inadmissible in a faculty suit.--CarenL Sr, 
Mary, SvUrrotk (Recrown &  Crnurcn- 
WARDENS) v. Packarn, [1927] P. 2803 eub- 
sequent proccedings, (1928] P. 89. 


1775a. -—— “Ti further order.’’!—(1) 
Where a cause of facully has been remitted 
by the Ot. of Arches to a consistory ct. to 
decree a faculty as directed by the Ct. of 
Arches, a purty to the suit who is aggrieved 
by a condition proposed to be inserted in the 
faculty may appeal to the Ct. of Arches by 
way of the assertion of a grievance, & Che Ct. of 
Arches may hear & determine the appeal 
without retaining the cause. 

(2) A condition in a confirmatory faculty 
“that if any of the articles included in the 
faculty are treated with superstitious rever- 
ence we reserve to ourselves the right to order 
their removal at any time hereafter upon 
being satisfied hereon ”’ is an improper con- 
dition, & such a condition is not substantially 
similar to, but wholly different from, a con- 
dition that the faculty is granted * till further 
order.” 

(3) Observations upon the object & effect 
of granting a faculty till further order, the 
proceedings required by the practice of the 
cts. before such further order can be made, 
the distinction between the order of the ct. 
in a faculty suit & the faculty, & the matters 
which are proper to be included in each.— 
CAPEL ST. Miny, SoFFOLK (Rector & 
CHURCHWARDENS) v. PACKARD, [1928] P. 69. 


Capel St. Mary, 
Suffolk v. Packard, {10027] P. 289. 


1789a. Cause remitted to decree faculty—Objection 
to condition proposed to be inserted In faculty 
—Right of aggrieved party to appeal.|}-—-CAPEL 
Sr. Mary, SurroLK (Recror & CHURCH- 
WARDENS) v. Packaryp, No. 1775a, ante. 


PS HE EL et AT OCT ln URE CRITE NS 


jurisdiction.—STOVER  ». 
D#YBDALE, [1925] 4 D. L. R. 994.-—- 


ee eee, 
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Cases 1821—2607. 


Part V.—Cl 


1824. For ‘*‘Who are exempt-Military Service 
Act, 1916 (c. 104), Sched. I. (4)}—Lay member ”’ 
read ‘* Who are exempt—-Military Service Act, 
1916 (ce. 104), Sched. 1. (4)—Lay reader.’’ 


1851. Add. Annolation:—Apld. Re Clerical Dis- 
abilities Act, 1870, Za p. Cowan (1927), 71 
Sol. Jo. 272. 


1851a. S. P. Re CLenical DIsaBi.iTies Act, 1870, 
ao B pen (1927), 187 L. T. 615; 71 Sol. 
o. 272. 


1971. Add. Annotation > —-Generally, Refd. Notley 
‘v. Birmingham (Bp.) (1930), 90 L. J. Ch. 3806. 


1981a. Patronage vested in parishloners—Transfer 
to parochial church council—Parochial Church 
Council (Powers) Measure, 1921 (No. 1), 
s. 4 (1).]--Re LICHFIELD CATHEDRAL GRANT, 
CHAPEL-EN-LE-FRITH PAROCHIAL CHURCH 
JOUNCIL v. BAGSHAW (10929), 45 T. L. R. 583. 


2104a. Whether vendor bound to make marketable. 
title—-Whether stamp necessary.|—-WILMOT 
v. WILKINSON (1827), 6 B. & C. 506; 9 
Dow. & Ry. K. B. 620; 5L. J. O. S. BK. B. 
196; 108 i. R. 638. 

Annotation :—Refd. Doogood v. Rose (1850), 9 C. B. 132. 


2105a. Non-completion o’ purchase-—-~Default 
of vendor.|—-WEDDALL v. Nixon (1858), 17 | 
Beav. 160; 22 L. J. Ch. 9389; 21 L. T. O.S. 
147; 17 Jur. 642; 51 EB. RR. 904. 


2272. Add. Annotation :---Generally. Consd. Notley 
v. Birmingham (Bp.), [1981] b Ch. 529. 


2355a. Jurisdiction of court of equity to order 
admission---No lawful excuse for refusal 
shown.]|—A ct. of equity can make an order 
on a bishop to adinit & licence to a per- 
etual curacy a duly qualified nominee who 
as been duly presented by the patron, 
unless lawful excuse for refusal by the bishop 
fo admit & licence be shown.—NOTLEY +. 
BIRMINGHAM, BisHor (1930), 99 J. J. Ch. 
305; 46 T. L. R. 347. 


2355b. —~—-- Refusal to obey order-—Discharge of | 
order. |—-A bishop refused to admit & licence 
X., a clerk in holy orders, to the perpetual | 
curacy of Z. on the presentation of the | 
patrons. The patrons then commenced an 
action in the Ch. Div., claiming that the | 
bishop was bound to admit & licence X. to | 2595. 


2355¢c ONT 


2437. 
2440, 
2443a. Grounds for approval or disapproval of 








| 
| 


| 
| 


| 


2539. 


the benelice. The bishop not having entered 
an appearance the action came before the 
ct. on Apr. 2, 1030, as a short cause, upon a 
motion for judgment in default of appearance, 
& an order was made that the bishop should 
admit & licence XA. to the benefice in due 
form according to law. The bishop refused 
or neglected to admit & licence X. to the 
benefice, & to comply with the order. The 
patrons then moved the ct. that a writ should 
issue to the Archbishop of Canterbury, com- 
manding him to admit & licence NX. to the 
benefice at the nomination or presentation 
of the patrons :—Held : so much of the order : 
of Apr. 2, 1930, as ordered the bishop tu 
admit & licence X. to the benefice might be 
discharged, & in lieu thereof & in substitution 


ee ee i me ee ee 


dnnol 


Annotation :-—Folld. Great Ma 
(Benefices), [1931] A. C. 328 


2443b. ~-——.] 


| 2496. Add. Citation :—sub nom. CURLEWS 


2599a. 


_ ENa@iisH anp Emprere Digest SUPPLEMENT. 


ergy. 


bury commanding him to admit a {it person 
to the benefice at the nomination or presenta- 
tion or other legal requisition of pltfs. as 
patrons thereof.—NOTLEY v. BIRMINGHAM 
(BIsHOP) (No. 2), [19381] 1 Ch. 529; 100 
L. J. Ch. 303; 145 L. T. 251; 47 T. L. R. 
257. 





Issue of writ to Archbishop. |] 
NoTLEY v. BIRMINGHAM (BISHOP) (No. 2), 
No. 2355b, ante. 


Add. Citation :—-2 B. R. A. 932. 
Add. Citation :~~-2 B. R. A. 831. 





scheme.}—Although it may seem desirable 
on grounds of economy & administration to 
unite two country bencfices with small 
populations, yet a scheme for such union will 
not be aflirmed on special reference by the 
Judicial Committee of the Privy Council if 
there is united opposition to it on the part 
of the inhabitants.— Re Gussaar ALL SAINTS 
& GUSSAGE ST. MICHAEL, DORSET, PARISHES . 
(1925), 69 Sol. Jo. 493, P. C. 


ssingham & Little Mossingham 


Having regard to Union of Bene- 
fices Measure, 1928, s. 2 (6), which sub- 
sect. contains the only statement in the 
Measure as to the principles governing the 
union of benefices thereunder, it is not 
enough, in order to justify a union, to show 
that one incumbent could serve the parishes 
affected, & that the union would save man 
power and might also produce surplus 
income available for other benefices. The 
circumstances & interests of the parishes 
themselves must be regarded.—Re GREAT 
MASSINGHAM & LITTLE MASSINGHAM, BENE- 
FICES OF, [1031] A. C. 328; 100 L. J. P. C. 
938; 144 L. T. 654; 47 T. L. R. 204, P. C. 





2488. Add. Annotation :—As to (2) Refd. Ladies 


Hosiery & Underwear, Ltd. v. Parker, [1930] 
1 Ch. 304. 


Vv. 
Burrs, 9 L. J. O. S. K. B. 69. 


Add. Annotation :—Refd. Jones v. Waring & 
Gillow, [1926] A. C. 670. 


Add. Annotation :—As to (2) Consd. It. v. 
North, Ha p. Oakey (1926), 43 T. L. 8. 60. 
Failure to repair chancel. }—(1) A justifi- 
cation in trespass, that pltf. was the rector 
of such a church, & that the goods were taken 
under a sequestration of the profits of the 
rectory, for the reparation of the chancel, 
must aver that no more was takep than was 
necessary to the expense of reparation. 
(2) But the profits of a lay-impropriation 
cannot be sequestered for the repair of the 
chancel.— WALWYN v. AWBERRY (1677), 1 
Mod. Rep. 258; 2 Mod. Rep. 254; Freem. 
K. B. 230; 86 E. R. 866; sub nom. ANON., 
2 Vent. 35; 3 Keb. 829. 
ation :-——.48 to (2) Consd. Hauxton Farochial Church 





Counc) v. Stevens, [1949] P 240. 


thereof it might be ordered that a writ should | 2607. ddd. Annotation :—As to (1) Consd. R. v. 


issue directed to the Archbishop of Canter- 
| 14 


North, Ez p. Oakey (1926), 43 T. L. R. 60. 


Vol. XIX.—Eoolesiastical Law. Cases 2717a—2831. 


fices (Ecclesiastical Duties) Measure, 1926, 
s. S (1)—Necessity for notice to incumbent-— 
In respect of what duties.|— By Benetices 
(Ecclesiastical) Duties) Measure, 1926, s. 3 (1), 
where the bishop has reason to think that the 
ecclesiastical duties of a benetice are in- 
adequately performed he may appuint a 
commission to inquire into the facts, & on 
their report that the inadequate performance 
of the duties is due to the negligence of the 
incumbent, has power under sect. 5 (1) to 
. inhibit him. By sect. 2 (a) “ ecclesiastical 
duties ’’ include the observance of ordination 
promises, & also (iii) ‘‘ an obligation binding 
the incumbent to manifest in his acts, con- 
duct & course of life, due respect for his 
sacred office, & a due solicitude for the moral 
& spiritual welfare of his parishioners.’’ A 
commission reported to the bishop that the 
ecclesiastical duties of a benefice were in- 
adequately performed owing to the negli- 
gence of the incumbent, & also found certain 
charges proved which were a violation both 
of the ordination promises of the incumbent | 


2717a. Appointment of commission under S 


& of the provisions of sect. 2 (a) (iii) By 
sect. 2 (6): ‘‘ No incumbent shall be deemed 
to have been negliegnt in the observance or 
performance of any of his ordination promises 
. . . unless such observance or performance 
bas been required of him in writing by the 
bishop, who shall give him opportunity of 
replying, before issuing any commission 
under the provisions of section three of this 
Measure.”? No such requirement was inade : 
-—Held; the commission had jurisdiction to 
hold the inquiry, although the above notice 


“had not been given, because the inadequate 


performance of ecclesiastical duties charged 
was that of ecclesiastical duties not expressly 
set out in sect. 2 (0), it being in respect of the 
inadequate performance of the latter only 
that such notice is required. The require- 
ment in sect. 2 (8) applies only where the 
neglect charged is that of ordination promises, 
as such, or of duties imposed by the Rules 
for the Representation of the Laity, as such, 
& the charges against applt. were not charges 
of this character.-—-HUNTLeEY v. NORWICH 
(Brsioe), FLNSL] P. 210. 


Part Vl—-Public Worship and Church Ministrations. 


2751. Add. Annotation ;—-Generally, Refd. Capel 
St. Mary, Suffolk v. Packard, (1927] P. 280. 


THE Manrryr, bre. (Recron & Cirurcu- 
WARDENS), No. 2831, post. 


2762. Add. Annotation :—As to (1) Refd. Vincent’; 2831. For the paragraph in the original volume 


| 
v. St. Magnus the Martyr, ete., [1025] P. 1. | 
2764a. ——- ~——.]-—- VINCENT v. Sy. MAGNUS | 
Tig Marryr, ere (Recron & Cicorcer 
WARDENS), No. 2831, post. 


2768. Add. Annotations :-—-As to (7) Folld. Capri | 
St. Mary, Suffolk v. Packard, [19027] P. 28%, | 
| 





As fo (8) Folld. Capel St. Mary, Suffolk or. | 
Packard, [1927] P. 289. As to (9) Folld. Capel 

St. Marv, Suffolk vo. Packard. [1927] P. 280. | 
Gencrally, Refd. Capel St. Mary, Suffolk v. | 
Packard, [1928] P. 69. 


2786. Add. Annotation :—As to (1) Refd. Vincent 
v. St. Magnus the Martyr, etc., [1925] P. 1. 


2797. Add. Annolation:-—As to (8) Refd. St. 
aes ad Toxteth Park (1924), 40 T. I. 1. 


2801a. —--—.]—Caprn St. MAky, SCFFOLK (RECTOR 
& CHURCHWARDENS) v. PACKARD, No. 1768a, 
ante. 


2809a. ——-— —-—~.]—-CAPEL v. St. Many, SUFFOLK 
(ReEcToR & CHURCHWARDENS) v. PACKARD, 
No. 1768a, ande. 


2812. Add. Annotation :—-As to (3) Folld. Capel St. 
Mary, Suffolk v. Packard, [10927] P. 289. 


2818a. —— On credence table.}—CAPEL ST. | 
MARY, SUFFOLK (REcror & CHURCH-! 
WARDENS) v. PACKARD, No. 1768a, unte. | ) 


2824a. ——.]—CapEL St. Many, SUFFOLK (RECTOR | 
& CHURCUWARDENS) v. PackarD, No. 1768a, | 


ee A 


ed 





anle. 
2825. For the paragraph in the original volume | 
substitute the following paragraph :— | 


As of course.}—VINCENT v. ST. MAGNUS | 
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substitute the following paragraph :—— 


—--- —--- Approval of devorations & fittings.] 


~-On the hearing tn the Consistory Ct. of 
London of a petition as to the furniture & 
fittings of the Chureh of St. Magnua-tho- 
Martyr, in the City of London, a faculty was 
granted for, amongst other things: (1) a 
second Holy Table: (2) an imaye of the 
Virgin & Holy Child placed) behind the 
second TLoly Table; & (3) a crucifix fixed to 
a pillar at a considerable height from the 
floor & near the pulpit. On appeal the Ct. 
of Arches dismissed? the appeal as to (1) & (3), 
but allowed it as to (2) :---Held : (1) the law 
was the same for every kind of sacred image 
in a church, including a crucifix or rood, & 
although such an image was not illegal 
per se, it could not lawfully be placed in a 
church without a faculty. 

On an application for sueh a faculty, the 
question to be cousidered is whether, if the 
faculty be granted, there is or is not, in the 
particular case, a danger of the image being 
used for purposes of worship or adoration 
condemned by Article of Religion 22. After 
discussion of the kind of evidence proper to 
this inquiry :-~Held; (2) there was a danger 
of the proposed image of the Virgin & Holy 
Child being so used; (3) an image used for 
purposes of worship or adoration was an 
ornament & was illegal, because not included 
amongst the ornaments of the church 
sanctioned by the Ornaments Rubric in the 
Book of Common Prayer; (4) a faculty 
authorising the erection of an image in a 
church should not be absolute, but until 
further order. 

(5) The other matter of appeal is the 
second Holy Table. The church holds, or 


Cases 2881--2065a. Enouisn anD Emeree Dicest SUPPLEMENT. aa 
will hold, between three hundred & four | 2899a. —— Above confessional stool—Whetber 


hundred people, & there are a large number permissible.|—CareL Sr. Mary, SurroLk 
of celebrations every week. In those cir- (Rector & OCHURCHWARDENS)-v. PACKARD, 
cumstances it would be a matter of course to No. 1768a, ante. 


allow a second Holy Table, but for the ex- | ogggp 
ceptional character of the ceremonial & missible.} — Care. St. Mary, SUFFOLK 


services of this church. I am not, however, 

disposed to interfere with the exercise of the Stee ee ) v. PACKARD, 
learned Chancellor’s discretion in this part ; nS 

of the case. J think there ought to be full | 2900. Add, Annotations :—As to (2) Consd. Vincent 





- Behind Holy Table—Whether per- 


lans & particulars of the decorations & v. St. Magnus the Martyr, ete., [1925] P. 1. 
ittings of & surrounding the second Holy As to (3) Folid. Ca St. Mary, Suffolk v. 
Table, & these fittings ought to be subject Packard, [1927] P. 289. 


to the approval of the learned Chancellor & poor pee : : ] 
to be specifically included in the faculty (SiR . Pe ee Mee ea ska ga 





Lewis DirBpin).—VINCENT v. ST. MAGNUS r ffolk 

THE MARTYR, ETc. (REcroR & CHURCH- ie Ora ° eee ae St tay Fold. 

WARDENS), [1925] P. 1; sub nom. St. MAGNUS Capel St. Mary, Suffolk v. Packard, [1927] 

THE MARTYR, LONDON Brings, 41 ‘I’. L. R. 3. P. 289. da to (7) Folid. Capel St. Mary, 

Annotation :—Generally, Refd. Capel St. Mary, Suffolk . Suffolk v. Packard, [1927] P. 289. Generally, 

Packard, (1927) P. 280. Refd. Capel St. Mary, Suffolk v. Packard, 
2842. Add. Annotation :—Refd. Vincent v. St. [1928] P. 69. 

Magnus the Martyr, etc., [1925] P. 1. 2904a. J—Capart St. MARY, SUFFOLK (RECTOR 
2844, Add. Annotation :—Refd. Vincent v. St. & CHURCHWARDENS) v. PACKARD, No. 1768a, 
Magnus the Martyr, etc., [1925] P. 1. ante. 

a. 20906. For the paragraph in the original volume 
2859. Add. Annotation :—-As to (3) Dbtd. Vincent - ra . gad 
v. St. Magnus the Martyr, etc., [1925] P. 1. - substitute the following paragraph : 


si —-——, }+- VINCENT v. ST. MAGNUS THE MARTYR, 

2861. Add. Annotation :—As to (1) Refd. Vincent ‘ " : z ‘ 
v. St. Magnus the Martyr, etc., [1925] P. 1. ee CHURCHWARDENS), No. 2831, 

2862, Add. Annotation :—Refd. Vincent v. St. | 2913. Add. Annotation :—-Refd. Capel St. Mary, 
Magnus the Martyr, etc., '1925] P. 1. Suffolk v. Packard, [1927] P. 289. 

2871. Add. Annotation :—Retd. Vincent v. St. | 2915a. With candles & vases---Whether 
Magnus the Martyr, cte., [1925] P. 1. permissible.]}—Care. St. Mary, SUFFOLK 

o (RECTOR & CHURCHWARDENS) Uv. PACKARD, 
2872. Add. Annotation :—Refd. Vincent v. St No. 1708, ante. 
Magnus the Martyr, ete., [1925] P. 1. 


| | 2916. For the paragraph in the original volume 
2873. For the paragraph in the original volume substitute the following paragraph :— 





a nn rns 


substitute the following paragraph :--- The ey & pa peteran of RP daradad 

teceais Seuss stash tion. | — VINCENT v. St. MAGNUS THE MARTYR, 

apply. ]—Vincu rds pay ee eee ee ETc. (RECTOR & CHURCHWARDENS), No. 2831, 
MARTYR, RTC. (RHCTOR & CILURCHWARDENS), ante. 

No. 2831, ante. 2924a. ———.]—-CAPELST. MARY, SUFFOLK (RECTOR 

2874. Add. Annotation :--Refd. Vincent » St. & CHURCHWARDENS) v. PACKARD, No. 1768a, 
Magnus the Martyr, etc., [1895] P. 1. ante. 


2875. Add. Annotation :—Refd. Vincent v. St. (n) Lights (Vol. XTX., p 449). 


Magnus the Martyr, etc., [1893] P. 1. Add the following cross-references :— 
28768. Add. Annotation :—Retd. Vincent v. St rate in service of adoration of Sacrament.|— 
. ‘ sadddie , eis See No. 1788a, ante. 
Magnus the Martyr, etc., cee P. 1. To denote presence of reserved Sacrament.]— 
2882. Add. Annotation :—Refd. Vincent v. St. See No. 1768a, ante. 


Magnus the Martyr, etc., [1925] P. 1. 


2888. Add. Annotations :—Apld. Capel St. Mary, 2947a. Books & pamphlets displayed In church.]— 


CarpeL Sr. Mary, Svurro.LgE (Recror & 


Suffolk v. Packard, [1927] P. 289. Refd. Vin- CHURUEAWARDENS) 0 Pack 1788 
cont ». St. Magnus the Martyr, ete., (1925) | Seeger) ee Semen Atay a entgee 
P. 1. 


. aoe | 2947b. Notices—Times for hearin : 
. 9888. Add. Annotation :—Refd. Vincent v. St. | ng peat Sr. Mary, niaelaet Sk laos ke 


| 
Magnus the Martyr, etc., [1925] P. 1. | CHURCHWARDENS) v. PACKARD, No. 1768a, 








2889. Add. Annotation :—Refd. Vincent wv. St. | ante. 

Magnus the Martyr, etc., [1925] P. 1. | 2047c. Asking for prayers for dead.]—CapPEL 
2892. Add. Annotation :—Generally, Refd. Vincent | ST. Many, SUFFOLK (RECTOR & CHURCH- 
v. St. Magnus the Martyr, etc., [1925] P. 1. WARDENS) v. PacKaRD. No. 176Sa, ante. 
2893. Add. Annotation :—Refd. Vincent v. St. | 2047d. Confessional stool.} — Caren St. Mary, 

Magnus the Martyr, etc., [1925] P. 1. | SUFFOLK (HECTOR & CHURCHWARDENS) v. 
: - PACKARD, No. 1768a, ante. 
2896. For the paragraph in the original volume : 
substitute the following paragraph :— 2948. Add. Annotation :—-As to (1) Folld. Capel | 
——.}—Vincert v. St. Magnus St. Mary, Suffolk v. Packard, [1927] P. 289. 
THE Martyn, &Tc. (RectroR & CHURCH- | 2065a. Books of devotion—On Holy Table.}-— 
WARDENS), No. 2831, ante. Capmi Sr. Mary, SuFrotK (Recror & 
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Vol. XIX.—Eoolesiastionl Law. Casea 2065a—3488. 


CHURCHWARDENS) v. PACKARD, No. 1768a, 





2972a. - ——.}—Caren St. Mary, SuFFOLK 
(Rector & CHURCHWARDENS) ». PACKARD, 
No. 1768a, ante. 


2975. Add. Annotation :—Refd. Capel St. Mary, 


Suffolk v. Packard, [1927] P. 2890. 


2985. After this case, for 


** Registration of baptism.]—See REGIsTRA- 
TION OF Birtus, MARRIAGES & DEATHS,” 
read ‘‘ Registration of baptism.]—See Canon 


: a 1603; Parochial Registers Act, 1812 (c. 


—— gees 
DENCH, Vol. XXII. 
3378." 


8006. Add. Annotation :—Generally, Refd. Capel 
St. Mary, Suffolk v. Packard, foa7 ] P. 289. 


3015a. Sounding sacring gong—Whether per- 
missible.}] — Caren Sr. Mary, SvUFFOLK 
(Recrok & OCHURCHWARDENS) v, PACKARD, | 
No. 1768a, ante. 


in evidence.|~—See Evt- 
» pp. 336, 387, Nos. 3358— 


Part VIl—Property of the Church of England. 


8049. Add. Annotation :-—Refd. Ke Carrol, [1931] 
1K. B. 317. 


$112. Add. Annotation :—Refd. Vincent v. St. 
Magnus the Martyr, otc., [1925] P. 1. 


8118a. Whether faculty absolute—Erection of 
Image.J—VIncENT v. St. MAGNUS THE 
MARTYR, ETC. (RECTOR & CHURCHWARDENS), 
No. 2831, ante. 


3891a. Tithable where landed.}—By 
custom, fish taken in the sea is tithable 
where landed.— ANON (1032), Cro. Car. 264 ; 
79 E.R. 830. 


3406. Add. Annotation :—As to (1) Refd. Busby v. 
Avgherino, [1928] A. C, 290. 


3449. Add. Citation :—West. Tithe Cas. 44. 
Add. Annotation :—Refd. Busby v. Avgheriny, 
(1928] A. C. 290. 


3451. Add. Annotation :—As to (1) Refd. Busby v. 
Avgherino, [1928] A. C. 290. 


3454a. Whether premises exempted from pre- 
scribed rate—Onus of proof.|—By the above 
Act & a decree made pursuant to it & having 
the force of a statute, the lessees of houses & 
all other hereditaments, with certain im- 
material exceptions, situated in the City of 
London, are liable to pay a tithe of 2s. Od. 
for every rent of 208. by the year, ‘ & so 
above the rent of 20s. by the year by the 
rate aforesaid.’’ ‘The decree contained a 
proviso that in the case of premises in respect 
of which less sums had been accustomed to 
be paid for tithes before 1545, the date of the 
above Act, the premises should be exempted 
from the prescribed rate. In an action by 











upon the annual value, & not on the rent 
reserved.——VIVIAN v. COCHRANB (1855), 4 
De G. M. & G. 818; 25 L. J. Ch. 653; 26 
L. T. 0.8.17: 19 J. P. 181; 1 Jur. N.S. 
809 ; 3 W. R. 264. ; 43 hy. R. 728, Ll. O. 


3455b. Whether non-payment a defence.]— 
Mere non-payment of tithes under the Act 
is not an answer.-—StT. PAUL’S WARDEN, 
ETc. v. KETTLE (1413), 2 Ves. & B. 1; 35 
E. R. 218, 1. C. 

Annotations :—Refd. Payno v. Wadalle (teem: 13 App. Cas. 


613; Busby v. Avghoriun, (1928) AC. 2 


3455c. 
ante. 


8456. Add. Annotation :—Retd. 
Avgherino, [1928] A. C. 280. 


3465a. --—— What words operate to pass.}]—-A 
tithe rentcharge will not, upon a conveyance 
of land without more, pass to the purchaser 
by virtue of Conveyancing Act, 1881 (c. 41), 
s. 63. Tithe rentcharge is, like tithe, a 
hereditament separate from the land, & 
express words are necessary to pass it.— 
Pusiic TRUusTEE v. LANCAATER Duchy, 
(1927, 1 K. B. 516; 061. J. K. B. 188; 136 
L. 'T. 468; 48 T. L. &. 163; 71 Sot. Jo. 19,C. A. 


8468. Add. Annotation :—-As to (2) Refd. Jones v. 
Waring & Gillow, [1926] A. C. 670. 


8470. Add. Annotation :—Refd. Hauxton Parochial 
Church Council v. Stovens, [1929] P. 240. 


3475a. -|— UNIVERSITY COLLEGE, 
OxrorRD (Master & FErLLUWws) v. GARTON 
(1847), 10 Q. B. 760; 16 L. J. Q. B. 381; 9 
L. T. O. 8. 245; 11 Jur. 907; 116 E. R. 289. 











-|-~T'AYNE v. ESDAILB, No. 3451, 


Busby _v. 


eee 





the owners of tithes against the occupiors of | eT CT tas pars Tite eee Rne ee yaie nee te. Owe: 


premises in the City for tithe at the rate pre- 


scribed by the Act :—Held: (1) the onus was | 8487. After this case add : 


on defts. to prove that the tithe paid before 
1545 in respect of the premises was less 
than the sum prescribed by the Act; (2) 
defts. had not disc ed the onus.—BUusBY 
v. AVGHERINO, [1928] A. C. 290; 97 L. J. Ch. 
291; 139 L.T.170; 92 J.P. 129; 44 T. L.R. 
551; 26 L. G. R. 401, H. L. , 


3455a. ———- Whether payable on reserved or 
improved rent.J—A lease of premises was 
granted at the yearly rent of 2102 10s. in 
consideration of the lessee expending £2,000 
in building thereon. The improved annual 
value was £250 :—Held : tithes were payable 


: 


| 
i 





—-—,]—Sve, now, Extraordinary Tithe 
Act, 1897 (c. 23), 3. 1 (1). 

For ‘' Held: the ct. had juriadiction to deal 
with the costs, & they would have to be 
paid by W., the landlord seeking compulsory 
redemption ”’ read ‘‘ Held: (1) the ct. had 
jurisdiction to deal with the costs; (2) they 
must be paid by W., the landowner seeking 
compulsory redemption.” 

Add. Annotations :—As tv (1) Apprvd. Re 
Wartling Tithe Redemption, [1924] 2 Ch. 
123. As to (2) Overd. Re Wartling Tithe 
Redemption, (1924] 2 Ch. 123. 





3488. 
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Cases 3506—8907. 


8506. Add. Annotation :—Refd. R. v. Customs & 
Excise Comrs., [1928] A. 0. 402. 


-8518a. Mode of payment of compensation—At 
election of limited owner—Whether election 
revocable.|}—Re WARTLING TITHE REDEMP- 
TION, No. 3513b, post. 


3513b. Cost of investment of redemption money-— 
Compulsory redemption—Jurisdiction of court 
to deal with.|—By a settlement dated in 1893 
certain tithe lainey payable out of lands 
situate at W. were settled, subject to certain 
life interests which had determined, to the 
use of H. for life with remainders over. The 
settlement contained a proviso appointing 
the trustees of the settlement trustees for the 
purposes of the Settled Land Acts, & pro- 
viding that a sole trustee should be competent 
to act for all the purposes of the Acts, in- 
cluding the receipt of c od Sain money. In 
1899 H. assigned his life interest in the rent- 
charges to C. In 1905 C. died, having by 
his will devised his real & personal estate to 
resps. & appointed them bis exors. In 1922 


applt., who was the owner of the land out | 3543. Add. Desai :—[1924] 1 K. B. 151; 


which certain of the tithe rentcharges 
were payable, in exercise of the power given , 


him by Tithe Act, 1918 (c. 54), 8. 3, applied | 3579a. ——- What amounts to 


to the Ministry of Agriculture & Fisheries for 
the redemption of certain of these charges, 
amounting to £48 10s. 8d. & 5s. respectively, 
& for the determination by the Minister of 
the amount of the consideration money pay- 
able in respect thereof. On Sept. 20, 1922, 
resps., in exercise of their option under 
Tithe Act, 1846 (c. 73), 8. 9, signed a form of 
consent which had been sent to them by the 
Ministry to the payment of the consideration 
money to the surviving trustee of the settle- 
ment of 18983. 
the Ministry revoking their consent & re- 
questing that the money might be paid into 
ct. The Ministry thereupon wrote to applt. 
directing him to pay the money into ct., 

Which he accordingly did. On Feb. 12, 1923, 
resps. took out an originating summons for 
an order that the fund in ct. might be in- 
vested & the income therefrom paid to resps. 
or the survivor of them as & when received 
during the life of the tenant for life :— 
Held: 
paid into ct. representing compensation paid 
under the Tithe Acts on the redemption of 


RTE Te AO te se tat wes cteettA ET CAE AAT SAREE NE A ne oy ey RE TE RATE et 


PART VII. SECT. 5, SUB-SECT, 4.---I. 


sd. Necessity for consent of Ministry 

of Finance.}— The estate of G., which 

‘veated in the Land Purchase Com- 

mission by Northern Ireland Land Act, 

1925, was subject to two ecclesiastical 

tithe rentcharges, ‘The vendor served 
notice of motion to redeem these | 
charges, & the redemption price was | 
| of 





douments) Act, 192 
602.—SCOT. 








corpn. as @ 


fixed by the Judicial Comr. at nineteen 
years’ purchase in cach cage, the 
Ministry of Finance objected :—ZTleld : 

ecclesiastical tithe rentcharges cannot. 
be redeemed under. Land Purehase 
Acts without the consent of the Ministry 
of Financess re prceonting the Treasury. 
—-In ‘Estate of GunniNG, [1929] 
N, 1. 61.— IR. 


PART VII. SECT. 6, SUB-SECT. 8. 
3536 i. Proceeds of sale— Application : O. L 


ne Ontario Act o 


—Church of a Gs 
MILLIGAN. Peano. (19271 3 Cc. 


d i Action for trespaas. }-—- 
W ore land is granted to a church 
glebe, & a rector has been 
duly faducted. he has the possession, 
& an action of trespass for entering on 
the land & cutting down 
brought in his name, & not in the name 
of the corpn —SrT. STEPITEN ReRcCTOR 0. 
TORTELOT (1842), 1 Kerr, 537.—CAN. 


PART VII. SECT. 7, SUB-SECT. ijving 


- one property held in trust for Church 
pag PT ae of }—Re St. tert: 
Guoner, i a 1 3 
a LAN, 


ENGLISH AND Emprre Digest SuPPLEMENT. 


eneral principle 


rentcharges, there was no ~~ age a 
at the perso 


that required the ct. to cae 
exercising the ae wers under the 
Acts should bear the be en of the costs, 
but the costs were, under Jud. Act, 1890 
(c. 44), 8s. 5, in the discretion of the 
ct. entirely unfettered by any such general 
principle; the ct. below ought to have 
exercised its discretion by holdi that 
applt., who had been brought before the ct. 
solely for the purpose of making him liable 
for costs, was not so liable, & to have dis- 
arte the application as against him with 
costs 


(2) Semble : there is no power in the Tithe . 
Acts which enables a tithe owner who has 
once exercised the option given him by the 
Act of 1846, s. 9, to revoke or alter the 
exercise of it.—Re WARTLING TITHE RE- 
DEMPTION, [1924] 2 Ch. 123; 93 L. J. Ch. 
5662; 181 lu. T. 185; 88 J. P. 183; 68 Sol. 
Jo. 618; 22 L. G. R. 349, C. A. 


Compare original volume, p. 492, No. 3488. 


93 
116; 130 L. T. (883 ; 88 J. P. 

33 : 68 Sol. Jo. BAl. 
sent ere 


affecting land.]|—WRENCH v. LORD (1837), 3 
Bing. N. C. 672; 4 Scott, 381; 6L. J.C. P. 
193; 132_B. R. 569. 

3614. Add. Citations :—-1 And. 473; 3 Dyer, 
338 b; sub nom. BELFORD v. Foorp (1595), 
ro. liz. 447; sub nom. BETFURD v. Forn, 
Cro. Eliz. 472; sub nom. Foorp’s CASE, 
5 Co. Rep. 81 a. 

Add. Annotation :— Refd. Betesworth »v. 
Paul’s (Dean) (1726), Cas. temp. King, 66. 


St. 


A month later they wrote to | 3615. Add. Citations :—sub nom. BETFORD vv. 


Forp, Cro. Eliz. 472; sub nom. FoorD’s 
CASE, 5 Co. Rep. 8la; sub nom. ANON, 
(1574), 1 And. 47; 3 Dver, 838 b; Ben. 238. 
Add. Annotation :—Refd. Betesworth v. St. 
Paul’s (Dean) (1726), Cas. temp. King, 66. 

3827. Add. Annotation :—Refd. R. v. Customs & 
Excise Comrs., [1928] A. C. 402. 


3900. The order of the cross-references following 
this case should be inverted. 


(1) on an application to invest money | 3907. Add. Annotation :—Apld. Patton (W. R.) 


v. Toronto General Trusts Ronee ., [1930 
A. C. 629. 


rr at tr nce eet eee 


PART VII. SECT. 16, SUB-SECT. 1. 


sa. Spiritual corporation aggregate 
—Power to borrow.}—An ecclesiastical 
corpn.. being a non-trading corpn., has 
no Taped power to borrow money, 


Property o a 
2. 1 
unless such power se eae or im- 


33), 


Pliedly given constitution. 
Although an Act constituting such a 
corpn. does not expressly give power 
must be | to borrow or to erect a church, but 
does expressly give power to mortgage. 
the power to borrow for, the et tees 
of erectin mplie 
the erection of a church is the 
pe ns te poeen for the incorpor- 
— LEO ®, St. PaTRIcK’s 
Panton, i922) 1 1 W. W. R. 801; 
. 304; 17 Alta. L. A. QRS. 


a church is 


1889 simpli, 





"DL. Re 8333 «| 


AA ange tate te eee oon eee aren ee 
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Vol. XIX—Eoclesiastical Law. Cases 4027—4055, 


_ Part VIII.-—Religious Bodies other: than the Church of 


4027. Add. Citation :--3 Macq. 827. 
-)—Dor d. Krrk v. Ror (1838), 


4033a. Tee eg 
2 Jur. 945, 





40384. Add. Citation :—sub nom. ——- v. 


3 Jur. 460. 


4034a. 
8 Dowl. 509; 
Rog, 4 Jur. 338, 


etait tained eee teed anet pede taal eal 





i30'eieavepvenes ods Sep ee Seas seis 


PART VIII. SECT. 2, SUB-SECT. 1. 








ti. --—-Thecanon law of the 
Roman Catholic Church is foreign law, 
which must be proved accordingly.— 
O’CALLAGHAN 0% O’SULLIVAN, [1925] 
] J. kh. 90.—IR. 


al, Power to remove parish 


pricst.}—Applt., a parish priest, was 
removed from his parish by a decrec 





of removal issued by the bishop of the | 


diocese in which the pa ‘ish was situated. 
Applt. claimed a descration that the 


deerce was iVegal & voulon the grounds | 


that (1) there was no ower under the 
canon law to issue such a decree unless 
a “citation ’? hac been first served on 
him, & he had an opportunity to meet 
the charges made against 
(2) alternatively, if the eanon Jaw did 
not require the service of a ** citation "’ 
or the granting of a personal hearing, 
yet the making of the decree without 
notice to him was contrary to natural 
justice :-—Held the decree was not 
illega! on clther ground.—O'CALLAGHAN 
ve. OPSULLIVAN, (1925] 11, ht. 9@.—-IR. 


_ 8b. Corporation -— Parish -— Borrow- 
ing for church building.)\—LEONARD v. 
Sr. Patrrick’s Parisy, [1922] 1 
W. OW. tc. 6085 66D. LL. RR. 804: 17 
Alta. L. R. 262.—CAN. 


sd. ftelution to civil law — Arch- 
bishop of Edmonton — As to parishes in 
Calgary diocese.}—LEONARD vw. Sr. 
PATRICK’S PARIBH, [1922] 1 W. W. R. 
601; 66D. L. R. 38045 17 Alta. L. RR. 
262.—CAN. 


PART VIII. SECT. 3, SUB-SECT. 3.—-A. 


-}~~Land was conveyed 
to certain persons in trust for a religious 
body called the United Brethren in 
Christ, & a congregation wae organised 
& a church built. Subsequently a 
division took place {in the religious 
body, & it was held that the party 
to which the congregation in question 
adhered were seceders. This  con- 
gregation continued to ure the church, 
&, some of the original trustees having 
died, appointed new trustees to act 
with the survivors, & these trustees 
refused to give up possession to the 
representative of what had been 
declared to be the true body :—MHeld: 
the trustees must be treated as being 
trustees for the true body, who were 
entitled to enforce the trust & to have 
possession of the church, & it was not 
necessary to organise another con- 
gregation & appoint new trustecs for 
that congregation under Religious 
Institutions Act.—BREWSTER vo. HEN- 
DERSHOT (1900), 27 A. R. 232.—CAN. 


sg. Transfer by trustees to church 
corporation—- Representing denomination 
of original congregation. |—Pitfs. claimed 
certain land & a church edifice thereon, 
the title to which was fn defts. unt} 
thev transferred it to the congregation 
incorporated under the name of " The 
Evangelical Lutheran Trinity Church 
of the Synod of Missouri, Objo, & other 
States at Neudorf, katchewan "; 
& the question in dispute wae, whether 





. 
mare me 
1. 


him: | 


——-.]— Dor d. Smita v. Ror (1840), 
sub nom. DoE d. SMYTHE v. 


: 
| 


England. 





4055. After this case add the following new 
sections :— 


Stcr. 0.-~-PRESBYTERIANS. 


See cases infra. 


pitfs, or defts. represented the con- 
gregation for which the land was bought 
& the edifice erected :——Held > all the 
original members of the congregation 
belonged to tho Missouri Synod of the 


Kvangelieal Lutheran Church in the 


United States & Canada, & the church 
was built & dediented as a mission 
chureh of the Miasourl Synod, & not 
as an independent church, & the 
question in litigation should be decided 
in favour of doefts., & it should be 
declared that it was no breach of trust 
on their part to transfer the property 
to the above-mentioned chureh corpn. 


i —STRIN vy HAURER (1913), 26 W. 1. ih. 


4525; 5 WOW. RR 872: 15 DT Tl. 


eed: 6 Sask. L. R. 383.--CAN, 


Bh. Church booksa-—Tight to retain--- 
Clerk of scssions of Presbyterian church. | 
~<GRIFFITHS ot. FRASER, [1928] 2 
D... 2. 5403 GON ,S. RR. 71.--CAN, 


8). Church records, correspondence, 
ete,—- Right to inspect—-Church member-— 
Whether court will interfere.J— Tho 
principle that the ct. will not Interfere 
wito o$«. decision of the members of a 
voluntacy vsseen., professing to act 
under thes cules, where it is not shown 
that there was aeala fides {o arriving at 
the decision, or that the rules were 
contrary to nateral Justice, or that 
anything was doue which was contrary 
to the rules themselves, wax applied 
herein to the decision of the board of 
directors of a local chureh, ratified by 
the congregation, refusing to allow a 
metrober thereof to Inspect all the 
records, correspondence & filea of said 
local church.—-WETMON ov. BAYNE, 
fI9Zspi_ YD. L. R. R18: (IGZST EW. WLR. 
5193 23 Alta. L. R. 446.—CAN. 


PART VIIL SECT. 3, SUB-SECT, 3.---C. 


4026 ii, ——— -———.]—VItfs. & those 
associated with them, being a minority 
of the members of. a Regular Baptist 
Church, refused to eign an acceptance 
of certain ‘* articles of faith ’? proposed 
to them by defts. representing the 
majority, & were, in consequence of 
their refusal, if certain 
passed at meetings of the congregation, 
pitfs. dissenting, were to govorn, 
exeluded from membership :—J/eld > 


in defts. to change the stutement of 
doctrines, & the trustees had no 
authority to held the property on any 
other trusts than those declared by | 
decda.—WoOpELL ve POTTER, [1929] 3 
D.L.R. 5253 640. LR. 275 raried, 
1D. L. R. 726: on appeal, 2D. LR. 
449.----CAN., 


sk. Pracer to acll—Witth consent of 
gorerning budty—Cemtrart to nell by 
representative of congrequition— Invalid, | 
—InvIne vt. MCLACHLAN (1856), 5 Gr. 
625.—CAN. 

sq. ‘' Waisenamt"’ of _Mennonite 
Church-—Porecr to aue.j--T'itfs, who 
were elected orphan-edministrators by 
the Heinland Mennonite congregation 


19 


resolutions | 


the | 


Srct. 10.~-GREEK CHURCH. 


See case infra. 


held to constitute the ‘“‘ Waisenamt,”’ a 
special department of the congregation 
organised for the purpose of managing 
the estates of deceased mombers, & 
to be entitled to sue in tholr own 


' names to recover moneys loaned by | 


i roll. ---RODNEY 
ee fae Fe R. 516.--CAN. 


a 2) 1 (2 : Bp. 
there was no inherent or other power | ral. of another church. }-- Ite 


of the funds thoreof,.-- 
1920 


thom out 
Nitcrk.o & NEUrELD vv. Fann, 
4. 1). ta. aR. 1070; ] WwW. WwW. kh, V0 
Man. ty. R. 194.-—CAN. 


PART VIII. SECT. 4. 


Bl. Authority of the early meeting — 
Right to hold property-—-Membera refusing 
to aceept hook of  diacipline.) —The 
supreme or governing body of the 
sSociely of Erlends, or Quakers, in 
Canada, ts well in respect to matters of 
discipline us to the goncral govt. of 
the societv, is the Canada yearly 
meeting, The Canada yearly meeting 
having adopted a book of discipline 
which certain members of the soclety 
rofused to aecept, there dissentient 
members, therefore, could not hold, 
nor exeredss any right over, property 
granted to a mubordinate branch of the 
society to which they had formorly 
belongod.— Jones e DoRLAND (1886), 
138. C. ft. 39.-—-CAN 


PART VIII. SECT. 7. 


bf, ----- Jrregular marriage in 
preacnce of minialer followed by pruycer-~ 
Aliniater not guilty of offence under 
Marriage Notice (Scotland) Act, 1878 
(7. 43), ¥. 12,J-—-STRATHERN v. STUART, 
[1926) S.C. (J.) 124.--SCOT. 


sf, Minister's slinend—Obligation to 
provide. J--GREFENOCK  (PROVOKT) — wv. 
Perens, {1893} A.C. 258.—SCOT. 


“PART VIII. SECT. 9. 


sm. J‘lan of co-opcration adopled by 
Presbyterian & ethodist congrega- 


| lions —IWhether unil for voling on church 


union.J— Re Gors PRESBYTERIAN 


1 Ononce (Ont.), (19296) 4 D. L. R. 385.— 
| CAN, 


are--~Name om 
(Ont.), (1926) 


Members-—tV ho 
CAKE 


60. 


Name olao on 
MAPLE 
VALLEY PRERBYTERIAN CHURCH (Ont. ), 
(1926) 4 D. L. 1. 378.--CAN, 

8Q. cee — OW roll.jJ—Ke 
BURLINGTON PRESBYTERIAN CHOERCH 
(Ont.), (1926) 4 D. L. R. 380.—CAN. 

srw S. OP. Re DaALMOustR MILs 
PRESHYTEHIAN CruRog (Ont.), [1926} 








emer: or Oe 


PART VIII. SECT. 3, SUB-SECT. 8.--E. . 4 1: U. Rt. 384.—CAN, 


st. cree eee = PPeRErUE Or 
appendix roll,|-—-Wick Cass (Ont.), 
{1926]1 I). L. BR. $29.—CAN, 

sv. eee a seer Sattar! mam, J-— Ke 
RicHMOND HILL PRESBYTERIAN CHUTICH 
(Ont.), (1926) 4 LD. L. HR. 365.—CAN,. 

sw. Meetings--Calling—How regu- 
lated-—Mceting relating to entry into 
Church Unton.] — CAMERON wv. AT. 





Enews awn Ewpme Dicker Surruemant. 


Loure’s Savur_ Sprinas PRoerTERs), 
11987] 2 D. L. R. 760; 59N.8. R. 372; 
affd. sub nom. ST. LUKE’ SaLT sachs 
TRUSTEES) v. CAMERON, Or 
.L. R.497;: S.C. R. 4583 «4 4 ort 30) 
A, C. 673.— CAN. 
Property— Statutory atepor 
“ee ITED CnhurcH (P. E. I.), rigor 
2 = L. R. 1169.—-C 


M pein v. rage ’ 


———, p— 
cYND, 11928) 4 D. L. R. 37; 620.1. R. 
443,.—CAN. 
majority of oe 





Pips eee pA 
eopgregelos of a Presbyterian Ch 
Jan. 1925, voted in favour of 
ntica with two other denominations. 
_ Pltf., who had voted against union 
brought this action, on behalf °ot 
himself & other members of the con- 
gregation who had voted against 
union, for an in 
the trustees of the property of the 
church at G. from vag or disposing of 
it otherwise than b ansferring if to 
pitf. or trustees ig pitf, & other 
mom bers _ the Presbyterian Church 
in Canada at G.; & for other relief :— 
Held: the congregaton of tho Church 


unction restraining . 


“ G. after entering the uni 

entitled to consent, & did effectually 
consent to the application of United 
Chitrch of Canada Act, 1925, s. 4, to 
the property in question; & the Act 
having verted in the United Church 
the power of determining how the 
trusta upon which the property was 
held were to be performed, & having 
provided that what was done in pur- 
suance of the Act should nat be 
deemed a breach of t but a 
compliance therewith, the ct. had no 
Juriadiotion to grant the relief a asked. cae 








AIRD v. 7 ar vag tie 233. bA = Fy 
664; 640. L AN” 
sb. .J—Pitfs., as repre- 


senting all communicants pew ve 
& adherents of St. James Presb 
Church, Newcastle, N.B., no sep 
cwring in church union, claimed the 
or a share therein, 
egality of the congre- 
morrper ta votes, one taken under the 
rovincial Act & tho other under the 
ominion Act, aforesaid, in favour of 
union, & contending that, rn any case, 
the property fell within sect. 6 of 


eee eine hee 


Pet mt ee A net te tn ee ne ee emt amt RI eee 


a 


14 Geo. 5, N.B., & therefore, there 
nee oe under that | 


peiladan ag became, by statutory 
itor es co tion of the United 
even the pro y fell 

eo m4 t. 6 of 14 Geo. 5, N.B., yet, 
after the Union, It was held for the 
benefit of the conpresa ion as & con- 
gregation of the United Church; the 
absence of consent under sect. 6 merely 
leaving the property unaffected by the 
trusts, & not subject to the terms & 
condone, uct ow in the Model Deed. 
—FERGU MacLEAN, [1930] 
ea R. "630 [1931] 1D. L. R. 61.— 


PART VIII. SECT. 10. 


8 ht 
pci ct, Rime, 
yan Saek.), [1926] 3 W. w. R. 


5. Add. Annotation :—Refd. B. v. 


EDUCATION. 


Part |.—In General. 


Vol. XIX. Cases 18—I4a. 


B., [1924] P. 176. 


Part I1.--Central and Local Education Authorities. 





18. Add. Annotation :-—As to (2) Folld. Richard- 
son v. Abertillery U. D. C., Thomas v. Same 
(1928), 44 T. L. R. 333. 

14a. -———.]—-Pltfs., assistant teachers in the 


employ of deft. council. claimed injunctions 
to restrain the council from acting on resolu- 
tions to dismiss them from their employment 
& notices sent to them in pursuance thereof. 
The council were in financial difficulties, & 
had approached the Minister of Health with 
a view to obtaining a further loan. 





PART 1}. 
seg te R ied of child—T'c receive instruc- 
ene principle of 
gon ree 8. 8. 1920, c. 110, is 
that children between the ages roforred 
to in sect. a (2) (as ainended by 1928, 
c. 48, 8. 18) have the right to attend 
school & receive instruction. The right 
is the right of the child itself; & it is 
not a matter left to the discretion of 
its parents or the school board.—- 
WILKINSON tv. THOMAS (Sagk.), [1928] 

2 W. WwW. R. 700.—CAN. 


PART II. SECT. 2, SUB-SECT. 1. 


sh. School board-— Election—M ethod 
if voling.jJ—Hte EDMONTON SCHOOL 
OARD ELECTION (Alta.), (1927} 1 
D. L. R. 411.—CAN. 


ac. Education Board—Miastinct entity 
from Crown— Right of sub-cantractor— 
Charge on money due from board to 
ractor.}-—The effect of Kducation 
Act, 1924, 8. 24, is to constitute an 
Education Board an entity separate & 
distinct from the Crown, & jn conse- 
quence 4 claim of charge can be validly 
established by a sub-contractor upon 
moneys due to a contractor by an 
Education Board in respect of work 
done for the Board by sucb contractor. 
—McCALLUM vt. OFFICIAL ASSIGNEE OF 
Saaar & Lusty, [1928] N. Z. L. R. 
293.—N.Z. 
ed. —— Inability to act us landlord—— 
& tenant of same school.J\—Where a 
demand was made upon #& muuicipal 
council for $25,000 to be spent in 
repairing, improving & onlarging one 
public school building in the town in 
order that {it might serve as the sole 
pe schoo] for the town, another 
uliding erected & pafd for by public 
echool supporters Lea § used for high 
schoo! eta Ag se only, the intention 
harge tae the aay. schuol an 
Brats renta : this purpose 
e board was ae authorised by 
8) or clause (v) of sect. 88 of 
Public hools Act, R. 3. O., 1927, & 
was ulira of the board. — Re 
ALMONTE BOARD OF EpwtvoaTion & 
ALMONTE, Hah 1D.L. R. 568; 64 
oO. L. R. 505 5.-—CAN. 


se. Duty of erage amet summon 
merting— hequiattion majority of 
ih sion 8 Ahab oe inapector - 
.--If a requisition ts made to 
the trustees of Schools, as, a Baga rani 
a the oat ati of a di 


ore 
clause 


meetl Con oF a purpose 
mmon School Act, 
Sealy dae aul live 





eepnerpecaeeten etre ne ener nt LE A AOTC OOS ECC AD A Ct NAC CO = CR A S 





This had 





wnder sect. 28 of the Act; & if they 
refuse, the {nspector ts authorised to 
of the new trustees, under sect. 37 
re ne Act.-~Rr pp. GILBERT (1873), 14 
~R. (1 Pug.) 231.—--CAN, 

ae -—— To lake legal advice--In 
important matters of  law.}---School 
trustecs should vot act with respect to 
jinportant matters of law, such as the 
legal right of a child to recelve instruc: 
tion in the school,- without consulting 
their solr. & counsel; &, {if they do so, 
it must be at the risk of having to pay 
conte if they aro wrong.— WILKINSON ¥, 
A da L1pys; 2 W, W. R. 700.-— 
sg. ———- Merting not formally sum- 
mmed— il trustees present—Necesaity 
to record weartrer of proper notire.|-— 
Where all the menibers of a board of 
school trustees are present at a mectng 
thereof & arian walve the written 
notice called for by School Act, R.S. 4 
1920, c. 110, 8. 104 (1), the frst that 
thelr censent to the watver is uot 
recorded in the minutes & subscribed 
by each member of the board is a mere 
informality.—- WATKRMAN-W ATERBURY 
MANUFACTURING Co., LTD, v. SLAVANKA 
ScHooL DISTeRict, [1928] 40D. 1. BR. 
522; (1928) 3 W.W. R. 16.—OAN, 

sh. —— Contract—Formalities necca- 
suary— Executed contract.)-—-The  con- 
tention that a contract in the form 
prescribed by School Act, It. 8 
1922, ¢«. 51, 184, between a achoul 
teacher & a a hool district was not 
binding on the latter because not 
entered into pursuant to a resolution 
of the board of trustees or adopted at 
a meeting of the board was held not 
applicable to an executed contract, &, 
in any event, was com bsigt Pi met by 
School Act, hk. S. A. 1922, c. 51, a. 195 
which provides that “ The contract 
shall be deemed valid & binding if 
signed by the pera’ & by the chatr- 
man on behalf o board.”—SomMERS 
v. LIBERTY SCH. Dine. {1928]2D. L. R. 
334; {1925] 1 W. W. KK. 884.—CAN. 


sj.——— Tenalers not called 
for. }—The fact that before reruns 
a contract for the erection of a schoo 
house the board of trustees did not 
advertise for or obtain forma) written 
tenders held to have heen a mere 
foformality in the interna) manage- 
ment of the board which did not affect 
the rights of the contractor to whom the 
contract was awarded.— WATERMAN- 
fle basal hi MANUFACTURING CO., 
TD. vo. SLAVANKA heen District. 
(1588) 4D. L. BR. 522; (1928) 3 
R. 16; road i089) 2D.L. R. 
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been refused, unless the finances were placed 
on a sound footing & se ee 

With a view to achieving 
appointed a sub-committee with full powers 
to scrutinise expenditure & effect reductions 
& savings. 
that pltfs., who were remunerated on the 
Burnham scale, should have their oangage- 
ments determined 
pursuance thereof the committee passed the 
resolutions complained of, & notices were 


reduced. 
his result they 


This committee recommended 
in 


by notice. Acting 


ame ae eres ome arenes nA: 


1wW.W. 
N 


va 


161; R. 598; 25 8. LR. 333, 
oe 


we ie ee erry 





Bete ies of contract 
acrepted. }---School Act, I. S. 8S. 1020, 
110, 8. 105, fs lamina & whero 
it hag not been conmiplied with Ip respect 
to a contract the contract is absolutoly 
vold, & the fact, that the work has 
been done & the benefite thereof 
accopted by the board docs not entitle 
the coutrector to recover from the 
board av amount due thereunder,— 
WATERMAN WATERBURY Mru.  Co., 
Ltn. vp Sout ARCOLA SCHOOL Dis'r., 
[1929) 21)... 2143 288, LL, R. 227; 
ce 3 WwW. W RR 690, _ CAN. 
eee eee one Biping of teacher. | 
_NicDDNAL Db vw ELDON SCHOOL Dis- 
Trict No, 6 (1929), 1 MP. R. 243.— 


CAN. 

sm. mote J WARD- 
ROP Writemournt SOnOUL oe 
‘Board of 


[sO30) 3 W. W. BR. 499.—CA 
am. Removal a irae BY 
Commissionersa-- Onder 4th le c. 32.)-~ 
Held: where no vacancy had occurred 
& no proof was produced of any refusal 
or negleet by & on the part. of the 
trustees to act or perforin their duties 
ay ouch, *heir dismissal by the Board of 
Coirs, was ulira vires —SCH001, SKOTION 
16 oer v CAMBRON (1877), 11 
‘sn. Im proper " dealinga with 
trust funde— Action —Whether Attorney: 
General neceasary party.}—-Tn an action 
by an incorporated aducational institute 
for the removal of one of the trustees 
who also acted as secrotary, fur alleged 
improper dealing with th 10 corporate 
funds, judgment was given, but with- 
out any finding of wilful misconduct, 
directing such trustee's removal, on Lhe 
ground that so much doubt was cast 
upon his dealings with the trust fusicdes 
that it would not be proper to allow 
him tu remain w member of the board. 
Such an action is malutalnuble without 
making the A.-G. @ party.— WILUER- 
FORCE tua ATIONAL —[SSTITCUTE  v, 
TOLvpEN (1887), 17 O. HK. 439.-—CAN, 
so. --—- Neglect of duty— Proceedings 
for removal informal-—One applicant not 
ica io ode Ithough on an appeal 
by sc trustecs from a judgment 
a a them from office the Ct. of 
Appeal sta witb the judge appealed 
from that applts. had been ull Ity of 
a jiegioet ee duty in disregardin 
School Act, H. 8. id 1920, c. 110, wit 
respect to procuring a new site for a 
school house, it wax held, nevertheless, 
that fae appeal must be allowed on the 
ound, raised apparently for the ibe 
e in the notion of the appeal, tha 


ae ee 


oe ewe 


Cases 14a—24a. 


24a. 


meee 


sent out determining the contracts signed by 
their clerk :—Held: (1) it was clear that it 
had become nec to practise strict 
economy, & judicial notice could be taken of 
the fact that at the time pltfs. were 
remunerated on the highest scale of the 
Burnham award. The council in considering 
these questions were acting in pursuance 
of their statutory obligations, & no objection 
could be entertained as to the validity of the 
notices on the ground of motive. (2) There 
was power to delegate under 1921 Act, 


Part Il]—Schemes as 


For organisation of education—What amounts 
to ‘*‘scheme.’’]— In determining whether 
proposals put forward by a local education 
authority for the development & organisa- 
tion of education in its area & submitted 
to the Board of Education for approval 


constitute a ‘‘ scheme” within Education |: 


Act, 1921 (c. 51), s. 11, so as to render’ 
necessary to its validity the performance by 
the authority of the conditions precedent to 
the submission of a scheme specified in 
sect. 14 (2) of the Act, the test to. be applied 


oe ee 








eee ee 


to 


ENGLISH AND Empmer Dicest SuprpLeMeENT. 


s. 4 (2), & the committee had vested in them 
the duty of ascertaining how best savings 
could be brought about. On their report 
the notices of dismissal had been saad ree 
& sent to pltfs., signed by the clerk of the 
council. hat was a cient ratification 
of what the committee had done, & plitfs.’ 
claim failed:—RicHARDSON v. ABERTILLERY 
URBAN DISTRICT COUNCIL, THOMAS v. SAME 
(1928), 1388 L. T. 688 ; 923.P.59; 447T.L.R. 
333 ; 72 Sol. Jo. 226. 


Powers and Duties. 


is whether both the education authority & 
the Board of Education intend that which 
is put forward to be a ‘“‘ scheme” within 
sect. 11 so as to make the education authority 
bound, under sect. 15 (1), to give effect to it. 
The magnitude & quality of the proposals 
are not material considerations.—R. v. East 
Ham BorouGu Councin, Ea p. Hunt, [1930] 
2K. B. 64; 99 L. J. K. B. 497; 143 L. T. 
709; 94 J. P. 185; 46 T. L. R. 334; 28 
L. G. R. 646, D. C. 


 edindandedtashendanetgemtiotea reteset 





one of the five persons by whom the 
proceedings for removal were com- 
menced was not at tho tine they were 
commenced on the last revised assess- 
ment roll for the district, &, thereforo, 
was not a “ ratepayer ’”’? within the 
meaning of sect. 124 of the Act.— 
R. vw. Kiwny & PESECHNICK, {1929] 
9D.0. R. 8473 238.1, RR. 281) (1928) 
3 W. Ww. K. 728.—-CAN. 


sq. Appointment of trustee—Whether 
valid— Made al annual meeting of rate- 
payera—N o notice of special business. |— 
Ibe election of a trusteo at tho annual 
meeting of ratepayers in question herein 
to till a vacancy on the board caused 
by resignation was hold invalid, since by 
School Act, R. 8. 8S. 1920, c. 110, 8. 125, 
such & vacancy must be filled at a 
special meeting; &, since sect. 92 (2) 
requires the notice of a special meeting 
to sot forth its purpose, & the notice 
of said annual meoting inade no 
mention of the election of a trustee to 
fill the vacancy, it could not bo said 
that the annual inceting was such a 
special meeting.—-Lacouksk v. MCLEL- 
LAN & DeGraw, (1929) 3 D. . R. 73; 


23 8. L. RR. 1505 [1928] 3 WwW. mk, 
G80.—CAN. 
st. ——— -—-—— Tteports not read as 


directed in School Act.}—An election 
of trustees under School Act, It. S. S. 
1920, co. 110, is not rendered invalid 
by the fact. that the reports referred to 
in sect. 70 were not read before they 
were elected.—-LACOURSE v. MCLELLAN 
& Dr GRaw, Las! 3D. L. BR. 73: 23 
8. i. R. 149; [1928] 3 W. W. R.680.— 
CA 


Sv. Be dar saaerest of trusteea—‘' Able 
, Ai oe ericson? 2. sake Be 
i 1 ‘language ’’ implied. e 
wOrde ** able to read & write *’ in Publio 
Schools Act, R. S. M. 1918, co. 165, 
s. 24 (2) (C. A. 1924, 0. 165, 8. 8), Which 
prescribes the qualificationa of schoal 
trustees, are not to read as if 
modified by the sddition of the words 
es p e tbe 8 age.”’ — ve 
ees [1928] 2 W. W. R. 24.— 


sw. Effect of trustec icaching in ae 
school--— Office tacated.}—-Re East YORE 


PUBLIC SCHOOL BOARD & MACKENZIE, 
{[L1931] 2 D. L. RR. 558.—-CAN. 

sx. School district — Annual meeting — 
Commenced after time fixed by School 
Act—Whether valid.}—The fact that 
the annual inecting of a schoo) district 
wus not commenecd until after two 
o'clock in the afternoon, the hour 
appointed by School] Act. Kk. 8S. 8S. 1920, 
c. 110, a. 64, does not render the pro- 
ceedings at such mecting invalid.— 
LACOURSE vw. MCLELLAN & DE 
Graw, (1929) 3 D. L. R738; 235.1, 2. 
159; [1928] 3 W. W. R. 680.---CAN, 


PART II. SECT. 2, SUB-SECT. 2. 
ki, —--- Meaning of “ residence”? in 
Schools Act, Rk. S. N. B., 1927-—--Resi- 
dence of child.)--Ex p. LAMBERT (1930), 
1M. bP. hi. 12.—CAN., 


PART Il. SECT. 2, SUB-SECT. 4. 


171. Negligence of alucation authority 
—Defective state of playground.}— 
Applts. planted a number of youn 
trees upon a portion of the playgroun 
of a school under their control, & 
erected wooden stakes with oper & 
Jagged pointes round cach tree. These 
stukes were prossed into the ground & 
brought together at the top in the 
form of a pyramid. Tho area covered 
by the trees had become overgrown 
with grass, & in that area a hole had 
been dug, & the earth heaped up at the 
side of it, forming a mound two or 
three feet-in height. Resp.’s daughter, 
aw child of six years, when playing fell 
on one of the stakes, which pierced 
her eye:—Leld: applts. had been 
negligent in not taking steps to obviate 
the danger, & were lable in damagos.— 
TRANBVAAL PROVINCIAL ADMINISTRA* 


17. ii. Defeectice playground 
equipment.J—A school board which 
provides a piece of playground equip- 
ment, ¢.g. a ** teeter-totter,”’ for the 
use of its pupils is, apart from ita 
statutory duty of keeping the school 
property in repair, under the duty of 
seeing that the thing provided is so 
constru & kept in repair as to bo 
reasonably fit for the purpose for which 
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it is intended; & is liable in damages 
where injuries sustained by a pupil 
were caused by its negligence with 
respcct to such suty.—ScHULTZ v. 
GRASSWOLD SCHOOL District TRuUS- 
TEES, [1930] 1 W. W. RK. 579; 3 
1). L. R. 600.—CAN, 


o i. Supervision of rifle-shooting 
competition.j—A school board has ou 
duty to see that the pchuol premises are 
not used in a manner dangerous to tho 
children. If it authorises or permits 
a shooting competition with rifles in 
the course of school sports on a holiday 
granted for such purpose, it must 
provide eticient supervision, including 
efficient inspection of the rifles used, 
& a breach of that duty will subject it 
to damages for injury to a boy caused 
through his having a defective rifie.— 
WALTON v. VANCOUVER BOARD OF 
SCHOOL TRUSTEES, [1924] 2 D. L. R. 
SR W.W. R. 49; 34 B.C. RR. 38. 


o ii. Pupil injured on dangerous 
ground near school premises. )}—A school 
board is not Hable for injurics caused a 
pupil while on a gles close to but 
outside the school grounds by the 
falling of a dead tree which stood on 
the property of a person,— 
PATTERSON v. BOARD OF SCHOOL 
TRUSTERS OF NORTH VANCOUVER, 
PATTERSON wv. CANADIAN ROBERT 
DOLLAR Co., [1929] 3D. L. R. 33; 2 
MA Ww, kh, 181 ? 41 B. Cc. R. 123,.— 








o fii, —-~— Pupil icft wih unguarded 
chemicals.J—An action by a pupil 
against a board of schoél trustees for 
damages for personal injuries resulting 
from the alleged negligence of a master 
in leaving chemicals, furnished to hhu 
by the board, unguarded in a school- 
room, must be brought within the timo 
limited by Public Schools Act, 
R, s. B. Cy 1924 (c. 2286), 8. 81.— 
DUNCAN tv. LADYSMITH, BOARD SCHOOL 
TRUSTEES, [1930] 3 W. W. R. 175; 1 
D. L. R.176; 43 B.C. R. 154.—CAN. 


PART IV. SECT. 2, SUB-SECT. 1. 


q i. aah) oe e. VIGNEAU 
(N. 8.), (1929) 4 D. L. R. 857.~—CAN. 


Vol. XIX.—Education. Cases 30-72. 


Part IV.—Elementary Schools. 


30. 


82a. 


by them. 


Part V.——School 


Add. Annoleiion :—-Apld. Woodward v. Old- 
field (1927), 5 L. J. 1. B. 796. 


62. 
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PART IV. SECT. 2, SUB-SECT. 2. 


261i. Ditty to “maintain & keep 
efficient ’—-School transferred to locul 
authorify.J—Trustecs of a voluntary 
Episcopal schoo] transferred it to the 
local education authority, the school 
then being conducted as a primary 
school, with a supplementary courte. 
Two vears after the transfer, the 
education authority altered the system 
& began to conduct it in soquence with 
a neighbouring school. In un action 
against the education authority at the 
instance of the former trustees :— 
Hield: under Education (Scotland) 
Act, 1918, 8. 18 (3), defenders were 
bound to hold, maintain, & manage 
the transferred school as a_ public 
school of the same character & status 
as at the date of the transfer & provide 
similar instruction to that provided 
at that date.—NoRnFOR v. ABERDVEN- 
AHIRK IDUCATION AUTHORITY, [1924] 
8. C. 690.-—SCOT. 

26 ii. -—— /erformance of aed 9 dis- 
puted—Jurisdiction of court.}—Held: 
while questions as to due fulfilment or 
observance by the education authority 
of their statutory oblilgations were 
questions of fact. which fell to be deter- 
mined by the Education Department 
under Education (Scotland) Act, 1918, 
8. 18 (4), where the question involved 
the measure of these obligations, that 
was a question of law, with regurd to 
which the jurisdiction of the ct. had 
not been exclrided.— NorRror v. ARER- 
PDEENSHIRE FDUCATION AUTHORITY, 


PART IV. SECT. 2, SUB-SECT. 3. 


so. T'eachers—Employment of sisters 
of Order of Roman Catholic Church—~ 
Whether sectarian education.}—ROGERS 
v. BATHURST SCHOOL DISTRICT No. 2 
Eee ree) ESE) 1N. B. Eq. Rep. 266. 


sd. -———- Contracts with—Duty of 
trustees to confirm.)—Drs Rosters v. 
BaLMORAL & DALHOUSIE SCHOOL D1a- 
rricrs No. 1 (N. B.), [1927] 3 D. L. Ri. 
505.—CAN. 


PART IV. SECT. 5. 
se. Contribution by one education 
authority to another-- Parents nat re- 
siding in area in which school situate, }— 
The B. education authority granted 
bursaries to a number of children of 
persons resident in Arran for the pur- 


Add. Annotation :—Consd. Northern Theatres 
Co. v. Shillito, [1925] 2 K. B. 100. 


—— Provision of concrete paving in play- 
ground.}—A local education authority paid 
for the concrete paving & flagging of the 
playgrounds of two non-provided schools. 
The expenses so incurred were disallowed by 
the district auditor on the ground that the 
local education authority had no statutory 
authority to expend money on alterations or 
improvements of a schoolhouse not provided 
On a case stated by the Minister 
of Health under Audit (Local Authoritics) 
Act, 1927 (c. 31), s. 2:—Held: the concrete 
paving or flagging of the playgrounds was 
not an alteration or improvement in the 
buildings, & that therefore the obligation to | 
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604, D. C. 





47. 
Ch. 483. 


| 72. 


pose of facilituling their secondary 
education, There was no secondary 
schvulin Arran, & the children attended 
Ardrossan Academy, which is within 
the education authority. Except for 
two months in summer, the children 
left Arran for Ardrossan on Monday 
mornings, & they were boarded during 
the week with persons” resident. in 
Ardrossan, with whom they lived in 
fartie:. On Saturday they returned 
home ies tbe week-end, & they spent 
thely hotiaxs. ot their homes In Arran. 
The A. education authority claimed 
repayment of she cost of educating the 
children at Ardtzsaun from the 3h, 
edneation authority :->Jfeld : pursuers 
were cotitied to recover the cost of the 
children’s education from defenders. 
Education (Scotland) Act, 1918 (ec. 48), 
s. 10, discussed.---AYRAHIRE HbDUCA- 
TION AUTHORITY 0. BUTESHIRE pues. 
TION AUTHORITY, (1020) S.C. 169,-— 
SCOT. 


PART Iv. SECT. 8. 

af. Allrration of sehool — section 
boundaries --Sufficiency of notice, |-- By 
a township bye-law, certain Jand was 
detached frem one school section & 
added to another. Notice of the pro- 
posed alteration had been given = by 
the township council by = posting 
fourteen notices, seven in each of the 
sections, & publicity was given in the 
publie press, though not by advertise- 
ment containing the formal notice. 
On an application for a declaration 
that the bye-law was invalld -—J/eld : 
Public Schools Act, 1920, 8. 15 (1) (b), 
should be construed as leaving tho 
notice to be given entirely to the dis- 
erection of the township council.— Je 
HoYLAND & Yor«K (1923), 55 O. L. Rt. 
185.—-CAN. 

sj. -Alicrution of school districla-— 
By whom sanctioned: -7 Vict. c. 29, 
a4. 14, 24.]}-—-MCFEE v. DUNDAR (1869), 
10 C. P. 94.—CAN. 

sk. --—- Award under Public Schools 
Act, 1896 (ec. 70) (Ont.)}—Vualidity.}— 
Re CHESTERVILLE PUBLIO SCHOOL 
BoaRp (189%), 29 O. RR. 321..—CAN, 

am. LU'nion of aections-—i0 Vict. c. 16 
(Ont.)--Effect of.}-—-He MINIeTiEnR oF 
Enucation PETITION (1877), 28 C. PB. 
$25.~-CAN. 

so. Itefusal of some truateca to Join in 
transfer—-Htight of majority vf trustees 
to require ez ton by minority.)— 
The managers & a majority of the 
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Add. Annotation: 
Corpn., Dyson v. Sheffield Corpn., [1924] 1 
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wera er nee 


pay for such work was not thrown upon the 
managers of the schools by Education Act, 
1921 (c. 51), s. 29 (2) (ad), but the local educa- 
tion authority were bound to pay for such 
work under their obligation to maintain & 
keep efficient all public olementary schools 
within their area which are neccssary.— 
LANCASTER (COUNTY PALATINE) COUNCIL v. 
Pa (No. 1), [1929] 1 K. B. 587; 98 L. J. 

. o @ De ; 
T. L. R. 170; 73 Sol. Jo. 13; 
L. C. 3 subsequent proceedings, [1929] 1 K. B. 


140 L. T. 5543; 93 J. P.88; 46 


27 L. G. KR. 96, 





Refd. Sadder v. Sheffield 


Attendance. 


Add. Annotation :---As to (8) Consd. Thomas 
v. Hughes (1928), 139 L. T. 613. 


oe en ee pe et eee nena me pata ee en ea Sy Ae ee kepada 


truetecs of B. public ceementury schools 
decided that. the sehooly should be 
trausferseal to the County Counall of 
TI... under Hducation Act (Northern 
Troland), 1923. Four trustees refused 
to join in the necessary deed of con- 
veyaneo: Meld: the wae ead of the 
trustees could) require the minority 
to join in the deed for the Pur ono of 
transferring the schools under the Act. 
—- LONDONDERRY CL CL ou. MS CLabts, 
{WOLO) N. & 47. -- OR. 

sq. Under Liducation (Scotland) Act, 
WB fe. 48), 8, 18 (T)--Necessity 
fer consent of liducation Avthority. |-- 
The trustees of a Roman Catholle 
achool, established after the agar 4 of 
Education  (Seotland) <Act, TOT, 
obtained Jn 1926 the consent of tho 
Dopartiinent to the transfer of the 
schoo) te the Jeducation Authority, & 
thereafter they intimated to the 
Authority their: intention to transfer - 
the sehool, ‘The Authority refused to 
accept the proposed transfer, &. in an 
auction of declaration brought by the 
trustees, malntained that its consent 
wae a condition presedent to a valid 
transfer i--Held:) the consent of the 
Authority wos not w condition preeo- 
dent to @ valid transfer, &, as the 
Mducation Deparianent had given its 
consent, the authority was hound to 
aeceept the transfer.~— BONN YRRIDGK 
OMAN CATHOLIC SCTIOOL », STIRLING- 
AHIRE KDUCATION AutHonrry, [1950] 
S.C. 27; sub nom. Svar vw. STULING- 
SHIRE HpUCATION AUrHOWITY, 46 
tT. &. RR. 137.—-S8C0T. 


PART V. SECT. 1, SUB-SECT. 2. 

st. By whom taken.J--A father, 
charged with failure to provide 
efficient education for his child upon 
a complaint at tho tnatunce of * the 
person appolated by the education 
guthority for the county of Lanark to 
prosceute,”” objected on the ground 
that the proper prosccutor was the 
school manaprement committee for the 
urea, or the person appointed by them: 
—-Jleld: the power, previously vested 
{n school boards, to prosecute for 
cducation offences was ineladed tn the 
powers transferred to the education 
authority by 191% Act, & bad not been 
restricted by s. 3 (2); & the education 
authority, or the person appointed by 
them, could competently ts 6. 
HIpDLESTON v. WILSON, [1924] 8. C. 
(J.) 62.—SCOT. 


Cases 7800,  EoiieH aNp Emrine Dicest SupPLeMENT.. 
78. Add. Annotation :—N.F. Rednall v. Beamish | 88. Add. Annotation :—Distd. L. C. C. v. Maher, 


78a. —— ——.]—-Where an education authority | 88a. ——. 


(1926), 185 L. T. 155. | | 


has refused an application for exemption 
from school attendance on the ground of 
employment, the fact of such employment can 
be neither a ‘“‘ reasonable excuse’ for non- 
attendance, nor an extenuating circumstance 
entitling the justices under Probation of 
Offenders Act, 1907 (c. 17), to dismiss a 
summons against the parent.—THOMAS v. 
HuaGnes, (1920] 1 K. B. 226; 98 L. J. K. B. 
42; 189 L.T.613; 92 J. P. 169; 44 T.L. R. 
ate 28 Cox, C. 0.542; 26 L. G. R. 545, 
1 


79a. —— -—-—-.}—Resp., a share-fisherman & the 


99a. 


ab 
187 


8. &, 


competent, 
question at Issue between the parent 
& the cducation authority 
selection of the school which the 
children are to attend. & 
oeedings should not be taken under 
sect. 70 where there is a question of 
principle at isaue between the 
—CALDER t. ALEXANDER, [1926] S. C. 
(J.) 1.—-SOOT. 


ad. 
upils to grade I[—. 
briet truatecs.)—-The power w 
Act, R. 8. 
ves the trustees in town districts 
determine m the case of graded 





. Unde 
2 (c. 62), 
has not been tmpliedly repealed by 
Education (Scotland) Act, 1908 (0. 63 
& a prosecution under sect. 70 


father of a boy of fourteen years of age & 
of six other children of school age, placed the 
boy out at work at 5s. 6d. a week, & applied 
to the local education authority to exempt 
the boy from school attendance. Exempticn 
was refused, &, on an information against 
resp. for failing, without reasonable excuse, 
to cause the boy, being between live & fifteen 
years of age, to attend school, as required by 
the bye-laws of the education authority, the 
justices held that the fact of the boy’s having 
obtained regular employment of a beneficial 
nature was a reasonable excuse, & they dis- 
missed the information :—Held: the fact 
of the boy’s employment was not a reasonable 
excuse, & the case must be remitted to the 
justices.—REDNALL v. BEAMIBH (1926), 135 

.7T. 155; 90 J. P. 165; 42 T. L. R. 538; 
24 L. G. R. 801; 28 Cox, 0. C. 245, D.C. 


96a. 


{1929] 2 K. B. 97. | 
: -|—The words ‘under efficient 
instruction in some other manner” mean 
that the child is receiving the whole of its 
instruction in some other manner, & do not 
entitle a parent to withdraw a child for one 
hour a week for the purpose of attending 
hci lessons in a subject not approved 
y the Board of Education for elementary 
schools.-OSBORNE v. MARTIN (1927), 138 
L. T. 268; 91 J. P. 197; 44 T. L. R. 38; 25 
L. G. R. 582, 28 Cox, 0. C. 465, D. C. 


-|—1921 Act (c. 51), 8. 49, provides that 
any of the three reasons therein set out, 
which may be summarised as follows: 
(a) sickness; (b) no school open within three 
miles; (c) efficient instruction in some other 
manner, shall be a reasonable excuse for not 
causing a child to attend school :—Held: 
those three reasons were not an exhaustive 
enumeration of what would be a reasonable 
excuse, but that if facts were established show- 
ing an excuse within one of the categories (a), 








—(b) & (c), the tribunal must accept the excuse 


as being a reasonable excuse. If, however, 
parents sought to find a reasonable excuse 
outside the named categories (a), (0) & (c), 
the tribunal were not bound to accept it ; 
the tribunal must decide whether the facts, 
in their opinion, showed a reasonable excuse. 
—LONDON COUNTY COUNCIL v. MAHER, [1929] 
2K.B.97; 98L. J. K. B. 492; 142 L. T. 69; 
93 J. P.178; 45 T. L. R. 534; 78 Sol. Jo. 269 ; 
29 Cox, C.C.1; 27L. G. R. 444, D.C. 


enn meters ome mm ee 


Part VI—Blind, Deaf, Defective and Epileptic Children. 








Who is ‘‘ parent.’*]|-——The parent, 
whose consent is required to be given or 
unreasonably withheld before a defective 
child can be ordered, under 1921 Act, s. 54 (1), 
to be sent to a special school which is not 
within reach ‘of the child’s residence or to 
a boarding school, is the parent who has 
de facto custody of the child; & where the 


aad 





nder Education (Scotland) Act, 
s. 70.)-—T’'be above sect. 


travelling 


even though the real 
ia the 


Semble : pro- 


arties. 


passed out of the 
there was no secondary school within 
three miles of his place of residence. 
The education authority offered to pay 
an allowance towards the cost of con- 
veying the boy to a secondary school. 
The father refused the offer :—AHeld : 
the father had a “ reasonable excuse ”’ 
for failure to provide education within 
Education (Scotland) Act, 1883 to pos 


actlilies.}—~—A father was 
charged with failure to provide efficient 
education for his son aged twelve 
is contrary to Education (Scotland 
8 1908 (c. 63), 8. 7 (1). 


11.—MACKENZIE iv. 


PART V. SECT. 2. 


T “gulate age cf admission o 
SOR us oe of town Prd 
se, Du 


. 1920, c. 110, 8. 110 (27), | pra 


e 


a, 
Ss. C. (J.) 47.—SCOT. 


PART VII. SECT. 1. 


ty of education authorit 
ether bound to provide free se 
sducation.}—An education authority, 
with the approval of the EHducation 


The boy had 
rimary school, & 


father of a defective child was a convict 
serving a term of penal servitude, & the child 
resided with its mother :—Held: the mother 
was the parent for the purposes of the sect.— 
WooDWARD v. OLDFIBLD, [1928] 1 K. B. 204; 
96 L. J. K. B. 796; 136 L. T. 731; 91 J. P. 
151; 43 T. L. R. 488; 25 L. G. R. 296; 28 
Cox, C. C. 363, D. C. 


ee narra 


whom had failed to pass the authority’s 
bursary examination, while the other 
had passed the examinatton, but ite 
father had failed to satisfy the 
authority that he required financial 
assistance, brought actions against the 
authority concluding, inter alia, for 
declarator that the defenders were 
bound to provide free secondary 
education for their respective children : 
—Held: (1) Education (Scotland) Act, 
1918 (c. 48), 8. 6 (1) (a), does not impose 
npon an education authority any 
obligations to provide free secondary 


ears, 
Act, 


Seucatlon for au i 
area, but mere ges an obligati 
to snbmit a scheme: d wi tee 
secondary education, & (2) it was for 
the Education Department, & not for 
the ct., to determine whether the 
por opener aaa a tah or was nos 
equate ; ons accordin 
dismissed.—QUINN 0. DUNDEE Epuci 


schoola at what time pupila may be ~ | TION AUTHORITY, Hay v, DUNDEE 

adinitted to grade I. is not conferred | Department. | poviccartain echoote in | LPUCATION AUTHORITY, [1930] 8. C. 

on the of districta which are | their area, They also provided aj ||’ . 

not town districta.-WILKINSON tt. | bursary acheme, under which children PART VIL. 

Tromas, [1988] 2 W. W. R. 700.— who passed a qualifying examination 105 1.0 of child to 

CAN & whore parente required financial school-—- Duty of l trusteee—U 

PART V. SECT. 3. assistance. might receive free second School Act. R. 8. 8., 1920 (c. 110), 
_—— No tn ucation a schoo 88. ». 207 (1).}--Roincs «. Euy 
89 i No achool within three | educati ¢ certain additional schools. 188 
milea—Parent's refusal of offer of | The fathers of two ene of | suRnsT ScHoo, Disraicr 
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No. 3665 


ren within ite . 


Vol. XIX.—Education. Cases 185—188, 


Part Xll.—Reformatory and Industrial Schools. 


185. Add. Annotation :-—Refd. .. C. C. v. Wiltshire | 
County Council (1927), 187 L. T. 526. 


.J|—A youthful offender com- 
mitted an offence while on a temporary visit 
lace in W. where it was committed. 
reviously he had 
ate of the offence 
had neither home nor employment in L. to 
which he could have returned. He was 
ordered to be sent to a reformatory school, 
& his place of residence was specified to be 
as there was no proof of his 
actual residence in L. at the date of the 
offence, his place of residence should have 











137a. 
to the 


Until about three weeks 
resided in L., but at the 


L. :—Held : 


BOARD OF TRUSTEES ee 2), (1927] 
8D. L. R. 1738; ak re W. OR, 
sm. Lease by er inlateee = 


Validily.J}—NIAGARA PUBLIO SCHOOL 
BOARD v. QUERNSTON WOMEN'S 
INSTITUTE, [1926] 4 D. L. R. 13; 59 
O. L. It. 213.—CAN. 


PART 4. 

m {. ten: ity for non-com- 
pliance with School <Aet—Whether 
applicable where schoolhouse rebuilt 
on same gite.} ~WATERMAN-WATKI- 
BURY MANUFACTURING Co., LTb. tv. 
StavankKa Scnoo, Disrnrict, [1928] 
4D. L. R. 522: [1928] 3 WLW. RR. 16; 
reved., (1929) 2 D.L. .161; 1 WW. 
6938; 235. L. R. 338. —CAN. 

o i. Who ia “ owner.’’}—There 
can be no “* owner ”’ within sect. 70 (2) 
of School Act, R. S. A., 1022, until the 
land in question has been patented and 
@ Certificato of title issued to some one, 
The sect. waa never intended to apply 
to a case where the ownership of the 
land was still in the Crown.-—Re 
Battas & MINISTER OF EDUCATION, 
{1931] 1 W. W. N. 290.---CAN. 

oti. ———-" Adjoining ”’ land —Mean- 
ing of.J—-The word “ adjoining ’’ ar. 
applied to parcels of Iand does not 
necessarily imply that the parcels arc 
in physical contact with cach other. 
Therefore under sect. 135 of Public 
Schuols Act, 1930, land may be 
“ adjoining ”’ an existing school site 
anes separated therefrom by a 

ublic highway. — McKENZIE 1. 

INIOTA MUNICIPAL SCHOOL 11st ete 
en) 2 Me W.h. 105; 20. L. 


695.—C 











: 
2 
F 


o lil, —-— Appropriate iribunal for - 


asscssing compensation.|—- By sect. 
of School Sites Act, 1928, the Official 
Arbitrator is the sole tribunal for 
fixing the price of school sites in a 
municipality for which an arbitrator 
has been appointed. Such an arbi- 
trator having been appointed, pro- 
ceedings before a county ct. judge were 
declared coram non judice, & his award 
was set aside.---Jte NORTH YORK PUBLIC 
ScnooL Boarp & Dcrr, [1931] 1 
D.L. R.198; 660.1. R. 1.—CAN. 

p i. —-— Power of trusteesa—Sale of 
old site.}—Under School Act, U.3.A., 
1922, a board of trustees bas power to 
purchase & new site for a school & 
remove the school building to it, &, 
with the Minister's approval, to sel) 
the uld site. — OLSTEAN v. COAL Mrne 
ScrAOoL DietTricr No. 1053, [1924) 1 
W. W. R. 211.—CAN. 

1 (p. 574) i. Validity of bye-law 
prohibiting.}—A bye-luw passed by a 
city counci] under Municipal Act of 
Ontario, s. 3994, probibiting in a 
certain district the erection of build- 
ings except for use as private reeidences, 
is enforceable in respect of a school 
erected by the trustees of a separate 
school under their statutory powers.— 


J.8. 
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» paid 
Jancome derived therefrom should he 


i peeetived, since 


581. 


at tee etree ane BR = SO 8 ee entre ae 





TORONTO CORPN, v. ROMAN Ca'THOLIC 
SEPARATE SCHOOLS ‘TrRuaTEKA, [1926] 


A.C. 81; 95 L. J. P.O. 12; 133 LL. 8, 
779; 41 T. L. R. 658.—OCAN. 
PART XI. 
—— <Annexation by urban 


gi. 
municipality-— fs, ect of. J—WINDSOR v, 
TURNER, [1925] 3 D. L. R. 684; pleas! 
Ss, GC. It. 413; ? revag. 26 O. Ww. N. 221.— 


AN. 

g ii. Aasessment by —Whether 
property temporarily in district liable. }— 
Rte EDMONTON, DUNVEGAN & BRITISH 
COLUMBIA Ry. Co. & McLELLAN 
ScnooL, District, Pe MANNIX & WAL- 
GREN & MCLELLAN SoHOOL Disnmuer, 
{1928} 2 W. W. Jt. 684.—CAN. 

k i. -—— For county pupils 
attending urban collegiate inatlitule. | --- 
Re GriMspy & LINCOLN Country, [1928] 
4 D.L. . 589; 62 0. L. R. 470. “GAN. 

oO (pr. 576) L .j-—RBy 
seu Pk the award dated Sopt. 3, 
IN70. soade ip pursuance of British 
North Ameria Act, 1867 (c. 3), 4. 142, 
ig was direcoed tiat all ineneys Piculved 

the Provinee of Ontario since June 
30, 1867, frou: tag school Jnands set 
apart by Canadian statutes & called 
the conmmon school fund shoud be 
& that. the 








ee od 


to the Dominion, 
peid to the Provinecs of Ontario & 
Quebee In the proportions specified in 
sect, 5 of that statute. 

On Apr. 10, 1803, the three Govts. 
of the Dominion, Ontarto, & Quebec 
entered under statutory authority 
Into an agreement of subuussion as to 
mutters in difference in the settlement 
of accounts between them under the 
award of 1870, & for the ascertaipment 

& d istribation of the sald schoo] fand, 
TReeace Quebec claimed — that 
certain moneva, Which 1t was admilted 
had not been actually reeeilved) by 
Outario, had been — constructively 
they were deductions 
which Ontario wes not authorised to 
make except aft her own @expenunre, & 
should be the suliject of distribution 
between thumis-: J/eld: the Supreme 
Ct. was right in affirming an award to 
the effect that the arbitrators had no 
jurisdiction. Moneys actually re- 
ceived by Ontario were alone the 
subject of the subiniasion, the terms of 
which could not be extended so as to 
force a contribution from a large 
constructive recelpt.-—A.-G. FOR 
y edie v. A.-G. FoR ONTARIO, [1910] 
A. 627, P. C.—CAN. 

Sa 576) i. Demand upon for 
honey collected for erection of achool— 
Resolution of trustees insufficient-~Sub- 
sequen bye-luw invalid. }— He SANDWICH 
Town ScHooL TRUSTEES & SANDWICH 
Town (1864), 23 U. C. R. 639.--CAN. 

p.(p. 576) Hh. -——_ Pemund upon for 

3s of conducting high school-— 
ca ed irregulartty in description of 
applicants, ete.}—Re Port Rowan 

IcGH ScHOOL TrRUsTEES & WaALasIna- 
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been specified as W., not because of his 
actual residence there, which was admittedly 
only temporary, but because the 
residence in the place where the offence was 
committed provided for by the above sect. 
had not been successfully displaced .—-LONDON 
County COUNCIL wv. 
Councry (1927), 187 L. T. 526 ; 
43 T. L. RB. 563; 25 L. G. BR. 384; 28 Cox, 
c. C. 416, D. O. 


resumed 


WILTSHIRE CouUNTY 
91 J. P. 122 ; 


188. Add. Citations :—[1924] 1 K. B. 248; 93 
L. J. K. B. 65; 130 L. T. 414; 27 Oox, C. C, 





FPL T+ SLO Re ONSEN A = Hop 


HAM Townsiuv Coren. (1873), 
(p. 576) Hi. —— Money raised by 
eof debentures—Yor erection of school 
building-—light to unexpenied balance. 
—It iy the duty of a municipal councl 
to pay over to a achool board or buards, 
from titne to thine, upon request, 
monoya raised by the sale of munictpal 
debentures for the erootion of a schoo! 
bullding. The unexpended balance of 
such moneys is not the property of the 
munleipality in its own rigbt, at most 
it is e trustee or custodian of the 
inoneya for the buards.-—CLARKBON », 
ALLISTON Corepn,., [1928] 2 D. L. RR. 
713; 62.0. L. R. 149.--CAN. 


p (p. 578) iv. —— Agreement exempl- 
in tarpayer from taxca---Whether 
school tures included, )--Ha p. BATHURST 
Co., [19283 4 4), lh. ht. G5. -—CAN, 


p (p. 578) ve ——— Appeal againat 
ey assessent-~Duly of equaliser. | 
—On an appeal against the equalised 
assessments made undor Public Schools 
Act, a. 133, as umonded by 1928, 0. 48, 
5. 13, the only question for the judge 
to decide ix whother the cqualiser has 


tT ey 


23 0, P. 


done whet the statute as amended 
requires him to do, te. made his 
equalinution on the basis of the 


equalization mado by Manitoba ‘Tax 
Commission. -~ Re anes ae Scuoo. 
Intsbrreeer (Man. ) [1928] 3 W. W. Je. 
310.---CAN, 


gn, City board — School tn adjoining 
rural section-~Aqualisalion of asvesa- 
ment.)-- An agroemcnt was mide In 
1917 between the trustecs of a rural 
achool section adjoining a city & the, 
board of education for the city for the: 
erection & muintenance by the latter 
of a Kchool house in the rural section, 
the pupils in the rural section to havo 
the right to attend the school & the 
higher grade sehouls in the city, & the 
trustees of the rural section agrocin 
to pay a fixed aurvel sum to be raise 
by taxation :--Meld: assuming the 
agreomenut was oo + alid one, School 
Law Amendment Act, 1022, 8. 14, did 
not apply to the agrecme nt. an it Wah 
no! one for payment of any proportion 
of the cost of erecting & maintaining 
the achool: & @ jJudginent vestrainin 
the city board & arbitrators appointe 
to equalise the axsessmnent In respect 
of the schoo} from prooecding to do so, 
was affirmed.—YORK PuBLIO Scnoor 
BOARD v. TORONTO BOARD OF EDUCA: 
TION (1923), 54 0. L RR. 216.— CAN. 

so. School board—Ltability for cost of 
| pocattonal traininy—Refused by school 
board-—CGranted by vocational board. }--~- 
FREDURICTON Scooo. TRUATERA vp, 
KINGRCLEAR SCHOOL TRUSTEES, (1928) 
4]). L. R. 13.--CAN. 


sp. Joint board of grammar & common 
school trustees—Cinim ayguinal diatrict 


munictpality— Joint board tllegal.}-—~ Re 
TRENTON SCHOOL TRUSTEES & TRENTON 
Mga Corpn. (1867), 26 U. GC, RR. 
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176. 


178. 
180. 
182. 


182a. 


268a. 


Part XIV.—Universities and Public Schools. 


Add. Annotation :—Ae to (2) Refd. Short v. 
Poole Corpn. (1925), 42 T. L. R. 107. 


Add. Annotation :—Expld. Girls’ en Day 
as. Trust v. Ereaut ( 1930), 99 L. J. K. B. 


Add, Annotation :—Consd. Girls’ Public Day 
_pokeat Trust v. Ereaut (1930), 99 L. J. K. B. 


Add. Annotation :—Apld. Girls’ Public Day 
ria Trust v. Ereaut (1930), 99 L. J. K. B. 


—— ——.]—The Girls’ Public Day School 
Trust was incorporated as a co., but its memo- 
randum & articles were framed with the object 
of establishing schools that would give a good 
education at the lowest possible cost. The 
Trust School was open to the general public, 
a large proportion of its pupils we ha aad 
from the public elementary schools, & a 
great proportion of its governing body were 


raga rate by the local education authority,’ 
further, the school was largely main . 


roe by public moneys, & in the view of the 
Board of Education the school satisfied the 
regulation which prohibited any Parlia- 
mentary grant to a schoo] conducted for 
iets profit. In accordance with the 

oard’s wishes it was provided that the co 
should be converted into an educational 
trust at the end of a period & exceeding 
fifty years from 1906, & that in the event 
of a winding up before the end of that period 


A eee Be tT Re 


the surplus asseta of the co. should be subject 
to an educational trust & should not be | 
distributed among the shareholders; that 
during the period above-mentioned the 
dividend paid on share capital should not 
exceed a sum equal to 4 per cent. a year. 
The Comrs. found on the facts the Trust 
School was a public school, & as such entitled 
to the benefit of the exemption from income 
tax :—Held: there was ample evidence on 
which the Comrs. could find that this school 
was a public school. & the possibility of profit 
arising to an individual in the course of 
carrying on a school did not of necessity 
prevent the school having the character of a 
public school, 

The existence of a p tual foundation is 
not by itself conclusive but only one of the 
factors to be considered. There is no 
distinction between money used for a public 
school raised by debentures at interest, & 
money raised by preference shares with 
limited interest. The judgments in Blake v. 
London Corpn., No. 178, were not intended 
to lay down a rule that no school from the 
conduct of which any person could derive 
pecuniary, benefit could in any circumstances 

e a public school.—GiIRLs’ PuBLic Day 
ScHooL Trust v. EREAUT (INSPECTOR or 
Taxes), {1981} A.C. 12; 99 L. J. K. B. 648 ; 
95J.P.3; 46 T. L. R. 638; 74 Sol. Jo. 612; 

nom, EREAUT v, Girts’ Pusiic Day 
Scuoot Trust, Lrp., 143 L. T. 716; 28 
L. G. R. 603; 15 Tax Cas. 529, H. L. 


ee te 


Part XVIl_—Schoolmasters and Teachers. 





———.}—Wrongful expulsion of a pupil 
from & school does not of itself, without more, 
constitute an actionable tort.—-HUNT vv. 
Damon (1980), 46 T. L. R. 579. 


Dmauenal 


273. Add. Annotation :—Consd. 
Geer) 2 ustices, Ex p. Wright, [1929] 2 


27 5. Add. Annotation ‘—Apld. R. v. 


R. v. Newport 


Newport 





sq. ——— —— Remitianoe to ban bank of county | PART XV. SECT. 8, SUB-SEOT. 2.—A., rp sutlae 4 within School Act, R. 8. A., 
treasurer for gr l trusieee— 192 1. Modtf Powers 2 (ec. Si), 8. ae & it is not only the 
Fatlure of eee abiiity ite aT reser under E Endowments (Scot- teachers right, bis duty, to sus- 
treasurer. ‘CALEDONIA land) det, ieee (ec. 59).J}—Where 4 of ger NTA TRON v. POWBLL, 

RUSTEES v FARRELL scheme ehproved by the Education . POWE [1926] 2 D. L. R. 
(1368), . 7; U. °C. Mat. 321.—-CAN. Department is submitted which is 383. {193611 W. W. R. 939; 22 Alta. 
rensonable & consistent with the Act, | L. R. 171.—OCAN. 


PART XII, SECT. 1. 


Can Oo h. ». Sr. PETERS 
(sri, 47, Can Nha . Cas, 204; 59 


' PART XIV. SECT. 2, SUB-SECT. 4. 


ni.—— ae Itf. was 
a ppointed af a Bieta es | Pes min eis. 
no definite was fixe 


the ordinary mle that suoh & Aantrack 
of employment could be terminated 
by reasonable notice on either side 
woild apply. unless the particular 
nature o contract or the circum- 
stances in won it was made overrods 
the rule; & appointment to a 
rofessorship withon limitation of 
jing cones not be an ap at for 
subject oy to behaviour & 
ebility to perform duties, as such 
contract must be mutual, & could 
be oin neither on the univenity nor 
on the p. 


TORONTO Vaaeunay ae $), 53 
F TORO 
0. LR 3i8 —OAN, 


e to 
remode!] or alter it.—Re CAMPBELL 
rete alte ee ARGYLL Epr- 
CATION AUT CaMPBELTOWN 
CORPN., (1938) aC C. *i71. —00T. 


PART XVII. SECT. 4, SUB-SECT. 1. 

st. Duty of teacher to obey order o 
school board to suspend pupil.}—If ‘4 
teacher knows of no reason —. < 
pupil pope bees suspended or ia earl 


be 
pup, he is Justitier 1 obey 
an order of the school board to suspend 
Scuoot pupil. a ae PA PxeRIGORD 


in Te 


CT nO: Boagp or 
a, (1095) 8 sap R. 578; 
nee ow R. si. "19 Sask. L. R. 


, oY. Duly of master Pup sir yd 
i h a 
pon (who Foraaine a = - 
cere chara or beset Oo 
like the ee manner of at 
fa guilty of ‘‘wilfal opposition 
26 


PART XVII. SECT. 4, SUB-SECT. 2. 


aw. General rule.j}—Where a _ 7 
sent by Ite parent or 
sohool, they must be ld 

ven an implied consent to the in- 

otion of such reasonable punishment 
as may be vi hares d for the Mbp se of 
sohool discipline, & the purpose with 
which a Parental authority ‘e dele- 
gated to ter must to 
some extent include autforit 
ehild when it is outeide the school 
walls; but when the echoo)] is closed 
for any le of time for a period of 
ere Leen ae ce eee 
o the charge o nt or gua 
& the avenorty the schoolmaster 
CONSGR.— Macrae Ba THAUNG 
(1925), I. L.: BR 3 Ran. 659.—IND. 


ii 
at Maclteadne te ie Cant ek 
t on « pupil for 


viokstine the rules of the school, pro- 


vided the punishment is no t exoosaive 
the instraanent wita whtck ft is inftoved 
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(Salop) Justices, Ez p. Wright (1929), 98 
L. J. K. B. 555 Sa a a 


ane Wa: a school for boys there was 
a rule prohibiting smoking by pupils during 
the school term, whether on the school 
precincts or in public. During the term 
&® pupil rather less than sixteen years old, 
after having left the school for the day & 
returned home, smoked a cigarette in the 
public street, & next day the schoolmaster 
administered to him five strokes of the cane 
as a punishment for breach of the rule. On 
the hearing of an information against the 
schoolmaster for an alleged assault on tho 
boy the justices found that the rule in question 
was reasonable, that the father of the boy 
by sending hitn to the school authorised the 
schoolmaster to administer reasonable punish- 
ment to the boy for breach of a school rule, 
& that the punishment administered was 
reasonable; & they dismissed the informa- 
tion. An order nisi having been obtuined 
calling upon the justices to show cause why 
they should not state a case on a question 
of law :—Held: the decision of the justices 
was right, that no question of law arose on 
which they «ould state a case, & that the order 
nisi shouid 5e discharged.—R. v. NEwport 
(SALOP) Jusrices, Ea p. Wriuut, [1929] 2 
K. B. 416; 98 L. J. K. B. 555; 141 1. T. 
563; 93 J. P. 179; 46 IT. L. R. 477: 73 
Sol. Jo. 384; 27 L. G. R. 618; 28 Cox, ©. C. 
658, D. C. 
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Right to withhold ‘‘oarry-over ’’— 
Unsatisfactory service.]~—Pitf, was appointed 
head teacher of a non-provided school in 
1904, & in 1921 the Burnham Report was 
adopted by the local education authority. 
The effect of the adoption of the report was 
that pltf. became entitled to an increase of 
salary, & it was agreed that the payment of 
the ‘‘ carry-over,”’ i.e. the difference between 
the salary which pltf. would have received 
at the date of the adoption of the report by 
the local education authority, if throughout 
pitf.’s service the Burnham scale had been in 
operation, & the salary which at that date 
pitf. was in fact receiving, should be spread 
over three years. The education committee 
refused to pay the instalment for the year 
ending Mar. 31, 1924, on the ground that in 
1923 pitf.’s service had been unsatisfactory : 
—Held: the local education authority had 
no power, under the terms of the report, 
to withhold from a teacher any part of the 
‘“‘carry-over”’ by reason of unsatisfactory 
service after the date of the adoption of the 
report.—WITTs v. MACKAY (1927), 43 T. L. R. 
535; 71 Sol. Jo. 666, D. C. 

Add. Annotation :-—-As to (2) Refd. Short 
v. Poole Corpn. (1025), 42 T. L. R. 107. 





203a. Death gratuity granted to legal personal re- 


A eee ee: ce ee pe Re ne te etme 8 re ee tert 


presentative of deceased teacher~—Devolution 
on death of grantee.|—A death gratuity 
granted by the Board of Education under 
the power conferred by School Teachers 


Let eens nts ee ee emi eee 


fe ee ete ommend 


ig a proper one for the purpose & there 
Ia no malice or il] will on the part of the 
teacher.—-R. tt. METCALFE (Sask.), 
(1927) 3 W. W. R. 194.—CAN, 


PART XVII. BECT. 5. 

ai. Night achool teacher — 
Liability of school bourd.|--A night 
schuol toucher tnay recover on his con- 
tract with a school board, although 
it ia oot in the prescribed form or 
in =owriting.—LecLeErRc ». PERIGORD 
SoHooL District No. 850, BOARD oF 
TrustThea, {1925) 3 °.D. Le. R. 578; 
(1925) 2 W. W. RK, 312; 19 Sask. L. R. 
435.—-CAN. 

q ti. —— Computation of traching 
perind—Teacher prevented from teach- 
ing.}-—-Where a school board wrong- 
fully reventes a teacher from teaching, 
the time during which he is thereby 
unable to teach will be counted {n his 
favour in determining whether he has 
been teaching continuonsly for the four 


ene 


mind the whole achemo of the Act, & | 


more particularly the plan adopted for 
the calculation of salary, tho statutory 
ditxcation Of the school board to pro- 
vide tevobing during every day which 
ie not eacoplad, & the basis of a yearly 
peed of biti, there fa a legal obliga- 
fon upon the hoard to place at 

disposal of tho iveacher every available 
teaching day wituout deduction, except 
as proves by statute & the contract, 
& the teacher is entitled to be paid for 
every availablo teaching day so long 
as there was no default on his part.-— 
PETERSON  v, YOUNGSTOWN SCHOOL 
Disrrict TRUSTEES, {1928} 1D. L. RR. 
344; [1928] 1. W. W. RR. 128.—CAN. 


q Vv. Scule—Head teacher in 
secondary schovl.j—As regards head 
teachers of seconda achools, — the 
Craik scale is prescribed, untilu defined 
& fixed scale of salaries is Introduced. 
—-SMART v0. PERTHBHIRE EDUCATION 
a lL [1927] 8. C. (H. L.) 22.— 





months or more required to ontitle | gco 


him to the benefits of School Act, 
R. Ss. 8., 1920 (c. 110), 8. 195 1 ). 
Holidays under sect. 177 of the Act 
should not be counted as actual) 
teaching days under sect. 195 (1).— 
LECLERC v. PeRigorD ScHoo. Dis- 
TRICT No. 850, BOARD OF TRUSTEES, 
ay 3D. L. R. 578: [1925] 2 W. W. 
312 19 Sask. L. R. 435.—CAN. 

@ iti. ~——— School arbitrarily 
closed.j}—Where a school is closed 
arbitrarily by a school board, & a 
teacher, who fs ready, willing & able 
to teach, is cei | prevented from 
teaching for the full two hundred & 
ten days on which, under School! Act, 
R. 9. A., 1922 (c. 51), a. 109 (1), his 
salary is based, he is entitled In a claim 
for nalary to have the days during 
which the school was so clowed credited 
to him aa “ actual teaching days.”— 
STepHenes 0. GEM CONSOLIDATED 
ScHooL District, No. 69, TRUSTEES 
(1925) 1 W. W. R. 745.—CAN. 

EB prmaprageenrraet Aenean 
entitled to year’s salary. 90 
Act, BR. Aa 1922, oc. 51, does not 
guarantee to a teacher @ full year’s 
salary in any event; but 





bearing in 
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q vi. - School Ordinance, 3. 155.)— 
Porrer v. FLEMING SCHOOL DISTRICT 
(1906), 3 W. L. R. 186; 6 Terr. L. R. 
348,.—CAN, 

vil. —— Jer eipt for *“* final payment”’ 
—KHffect of.|--A paginse given by a 
schon] teacher to a schoo) district for 


| & payment of salary, which was ex- 


hg sit to be the ** final payment ”* for 
he term then ending, held not to be 
an answer to the teacher’s claim for 
the amount remaining due under her 
contract with the district, the document 
not be a rolease & there belong 
nothing in the evidence to indicate 
that the payment was expressly 
accepted in satisfaction of the whole 
amount or that any new agreement 
was entered {nto at the time.— 
Somers v. LIBERTY SCHOOL District, 
{ty28!} 2 DL R. 334; (1928) 3 
W. W. RR. 384.—CAN. 

sx. Decrease of sulary~—Revtsion of 
8CGi:—From what date operative.J-—A 
revised acheme docs not become opera- 
tive until) it has received the Education 
Department's approval. 

The Department has no power 


27 


he : 


| 
| 
| 
| 


- Aite. L. R. 205.~—CAN., 


to sanction a revised scheme retio- 
spectively so as to affect a toachor's 
contractual right) to his salary.-~— 
CoULL ». Fier EDUCATION AUTIIORITY, 
(1925) S$. GC. 240.—SCOT. 

280 t. Difterentintion of aalarics--- 
Graduate & non-graduale teachers-- 
Kffect of admitting non-graduate to 


| graduate seale.|J---The admission of a 


non-bradueate master to the graduato 
scale of salary does not preclude an 
odnoation authority from treating him 
M4 & non-graduate teacher on a revision 
of the acales of salarios.--COULL v. Furg 
EDUCATION AUTHORITY, (1925] & C, 
240.—8COT, 


PART XVII. SECT. 6. 


sa. Right of membera of teaching staff 
of Kducalion Department of Western 
Australia to superannuation allomancea,) 
~~WaLsu vw. R., (1927) A. GC. $47: 96 
I. J. PG. 505 136 1, T. 641.--AUS. 


PART XVII. SECT. 7. 


Web, mee me ee THEE EEAG 00 
WILLOW RANGE SCHOOL District, 

tto-—~- Non-tompliance with pro- 
risiume aa lo termination--Tearher 
entitled to darnases.)~-HUNT ov. BIKANt 
SonOOL Disrricr TRusrkKeN (Alta), 
(1926) 31). L. 2h. 2885 (1926) 2 W. W, AR 
431.—CAN, 

thi. ——~ form of contract prescribed 
by Minister of bducautiin under School 
Act, Kk. S. Ai, $022 (co. 51) —-How far 

rovisions for determinin contract 
binding. -—THORKSON v. LATHMORK: 
SumMOOL Dierrict THUSTERA, [1927] 1 
ty. L. R1L7T8s (1927) 1 W. WW. OR. 48; 
22 Alta. lie KK. 41 \.~ CAN, 

b 1. ——~ Hight to dumayes-—Con- 
dition precedent — Appeal to Minister.) 
—MURRAY vo. BOARD OF TROHTEIA OF 
PoONXOKA ScHOOL Disrricr, [1929] 4 

KH. 425; 2 W. W. RR. 4593 24 


b ii. ~~, Deft. 
board of school trustees employed plif. 
ag teacher. Under the agreement of 
employment, either party might 
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298b. 


802a. 


802b. 


Cases 208a—802b. Enaisx axp Evrme Dicest SUPPLEMENT. 


Superannuation Act, 1918 (c. 55), s. 8, to 
the legal personal] representative of a deceased 
teacher, who died intestate & insulvent, 
leaving a widow & an infant daughter, will 
be treated as forming part of the estate oi 
the intestate, & be primarily applicable in 
payment of the intestate’s debts, & ought 
not to be held upon trust for his next of kin.— 
Re Hawkins, HawkKINs v. Dew & Sons, 
[1926] Ch. 428; 95 L. J. Ch. 402; 135 L. T. 
89; 42 T. L. R. 286. 


Liability to estate duty.J—The death 
gratuity which under Teachers (Superannua- 
tion) Act, 1925 (c. 59), 8. 5, is payable to the 
legal personal representatives of a teacher 

the circumstances there specified is 
property passing on the death of the teacher 
within ce Act, 1894 (c. 30), & is there- 
fore aggregable with the remainder of the 
teacher’s estate & chargeable with estate 
duty.—A.-G. v. QuixtEey (1929), 98 L. J. 
K, 3 652; 141 L. T. 288; 93 J. P. 227; 
45 T. L. R. 455; 27 L. G. R. 693, C. A. 





297. Add. Annotations :—As to (1) Refd. Short v. 


Poole Corpn. (1925), 42 T. L. BR. 107; Fennell 
v. East Ham Corpn., [1926] Ch. 641. : 


* 


299. Add. Cifations :—131 L. T. 55; 68 Sol. Jo. 


403; 22 L. G. R. 138. 


Add. Annotations :—As to (2) Refd. Short v. 
Poole Corpn. (1925), 42 T. L. R. 107; Fennell 
v. East Ham Corpn., [192] Ch. 641. 


802. Add. Annotation :—As to (4) Consd. Short v. 


Poole Corpn., [1926] Ch. 68. 


Bona fide exercise of discretion. ] 
—A local education authority has power to 
dismiss a married woman teacher in a public 
elementary school on the ground that, in the 
bond fide exercise of their discretion, they 
have come to the conclusion that it is im- 
possible for her to look after her domestic 
concerns & effectively & satisfactorily to act 
as a teacher at the same time.—SHORT v. 
POOLE Corepn., [1926] Ch. 66; 95 L. J. Ch. 
110; 134 L. T. 110; 90 J. P. 25; 42 T. L. R. 
107; 70 Sol. Jo. 245; 24 L. G. R. 14, 0. A. 








Annotations :-—Apld. Fennel! v. East Ham County Borough 
Corpu. (1925), 89 J. P. Jo. 72k. 


Consd. Richardson v. 
Avertiliery O. D. C., Thomas vw. Same (1928), 138 L. T. 
SSE. Reta. Brown v. Dagenham U. D. C., [1929] 1 











Onus of proof.] — The 
council of deft. borough, as the lucat education 
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authority, in pursuance of a recommendation 
of their education committee, made after 
exhaustive inquiries & discussion, resolved 
that the engagements of all married women 
teachers falling under certain specified cate- 
gories should be terminated ; &, accordingly, 
notice was given to each of plitfs. to terminate 
her engagement. Pltfs., three married 
women, had for several years been engaged 
under contracts terminable by a month’s 
notice on either side, as assistant certificated 
teachers in some of defts.’ schools, & were 
admittedly efficient teachers. It was proved 
that the object of the council in reducing 
the number of the married women teachers 
was to create vacancics for unemployed 
single women teachers whom the council 
trained for the teaching profession & for 
whom it was important in the interest of 
educational efficiency that teaching posts 
should be provided. In carrying out that 
policy, the council, with the view of minimis- 
ing cases of hardship in the selection of 
married women teachers for dismissal, took 
into consideration the domestic circum- 
stances & duties of the married women 
teachers & the earning capacity of their 
husbands. Pitfs. sought declarations that 
the notices of dismissal were invalid on the 
ground that the council in giving them did 
not act bond fide with the intention of dis- 
charging their statutory duties of maintain- 
ing educational elficiency, but acted with the 
illegitimate object of providing employment 
for unmarried women without reference to 
educational efficiency, of obliging married 
women teachers to confine themselves to 
home dutics & of preventing those whose 
husbands were in regular employment from 
increasing the income of the joint home :— 
Held: (1) pltfs. failed to discharge the onus 
which lay upon them of showing that the 
policy adopted by the council of reducing 
the number of the married women teachers 
for the purpose of creating vacancies for 
unemployed single women teachers, & the 
steps taken to carry it out, were in excess of 
their statutory powers or were adopted or 
taken in pursuance of some illegitimate 
object ; (2) the matters taken into considera- 
tion by the council were not irrelevant from 
an educational standpoint, but were material 
factors in determining, not only whether the 
policy ought to be adupted, but the best 
method of applying it; (3) as defts. had 
acted bond fide & within their statutory 
powers, the action ought to be dismissed.— 


aaa ia 


terminate it by giving 30 days’ written 
nutice, *‘ provided that no such notice 
shall be given by the board until tho 
teacher has been given the privilege 
of attending a meeting of the board, of 
which five clear an notice in writing 
shall be given to the teacher, to boar 
& to discuss its reasons for proposing 
to terminate the agreement.” In 
terminating pltf.’s employment, said 

roviso was not ebserved, nor, as found 
by this ot. on the evidcuce, was there 
any offective waiver by R tae of his 
priviluge thereunder. Pitf. sued for 
damages for wrongful termination :— 
Hela : sect. 196 of School Act, H.S. A., 
1922, as amended 1923, ca. 35, a. &, 
which provided for an appeal to the 
Minister by ‘‘any teacber who has 
been suspended or dismissed by the 
board,’’ had no appiioetion to doprive 
pltf. of his right of action. Sect. 196 


should be read as relating to a suspen- 
slon or dismissal under sect. 137 (1) (0), 
& not to a decision to terminate an 
agreement under sect. (2).— 
RICHARDS wv. ATHABASCA 
DistTricr TRUSTEES, [1931] S. C. 
161; (1931) 1 D. L. R. 443.—-CAN. 


ei. —— One month—Or one month’s 
teages.J}—A teacher engaged by the 
month is, in the absence of a special 
agreement, only entitled to one munth’s 
notice for the termination of his con- 
tract. In lieu of notice, he is only 
entitled to one month's wages, & not 
to dix month’ ak "‘THEIN 
PR v. Desovuza (1929), 1. L. R. 7 Ran. 
3038.— IND. 
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$18 i. Inj to pupil— Allowed access 
to dangerous” substance.}-—-A national 


28 


ScHOOL 


i @ child of aix yeurs of age, ca 


school] contained two clagss-rooms, one 
for the junior & one for the senior class. 
During the luncheon hour the junior 
clasa were sent out-of-doors to the play- 
ground, & deft., who was the teacber 
of the senior class, used to allow the 
junior class to come Into his class-room 
& warm themselves at thetire. He was 
under no obligation to allow the junior 
class iuto his room; he merely did it 
out of kindness to the children, & 60 
that they would not have to remain 
outside in the severe weather. On 
one occasion he er uporarty removed 
the fire ecreen which usually ed 
the fire in his. room, &, the junior class 
coming into his room as usual, & going 
to the fire, the clothes of one of a 


fire, & she was severely burned :-— 
Held: deft. was Hable —BoHANE v. 
Drisooun, [1929] I. R. 428.—IR. 


FENNELL v. East HAM Corpn., [1926] Ch. 
641; 95 L. J. Ch. 119; 184 L. T. 276; 90 
J. P. 36; 70 Sol. Jo. 324; 24 L. G. R. 76. 


802c. ——- ———- —_-.]—RICHARDSON v. ABER- 





PART XVIII. 


n i, —— -l—Where the 
secretary of a school board, socting 
under ita instructions, notifies in 
bak pales Seacai of two or more appeta. for 
& teacher’s position that her applica- 
tion has been acoepted, but the board 
enters into the formal contract pre- 
scribed by statute witb only one of 
them & notifies the others that their 
services will not be required, cach of 
the latter has a right of action against. 








Vol. XIX.—Education. Cases 302b—336. 





ee ae 





the board as a corpn. for damages, but 
not against the members thereof In- 
dividuntly or against the secretary.— 
Morrison v, CasseLu HILL Scnoot. 
Drarrict TRUSTEES, [1925] 1 W. W. R. 
526.—CAN. 

n ii, ——— —— Signature of county 
superintendent— Whether party to the 
comract.}—A county superintendent 
of common schools, signing together 
with trustees, a contract with a teacher, 
will be considered to bave signed the 


same only as approving of the appolnt- 


29 





TILLERY URBAN Dietrricr CounciL, THOMAS 
Samb, v. No. 14a, ante. 


$86. Add. Annotation :—<As to (8) Consd. Short v. 
Poole Corpn., (1925) 42 T. L. R. 107. 





ment, & in pursuance of the direction 
of the statute, & not as a party con- 
tracting with the teacher.—CaMPBELL 
v. E.urorr, Brack, Moore & Sours: 
WIOK (1847), 3 U. C. R. 241.—OAN. 

ef. Conviction for using words lending 
lo impair discipline—Form of cone 
viction.}—R. vo. THORNK, (1926) 3 
I). L. R. 687; 45 Can. Crim. Cas. 360; 
58 N.S. R. 449.—CAN. 

sk. Under Schoola dct, 1923 ae 5) 
(N. B.).}--KELLY ¢. GRIMMER S. D. 2 
(N. B.), [1927] 3 D. L. R. 704.—CAN. 


24. 


Vol. XX, Cases 4—1é6a, 


ELECTIONS. 
Part I1.—Male Franchise. 


Sor. 1.—PARLIAMENTARY 
(Vol. XX., p. 8). 
Bee, now, Representation of tha oe 
(Equal Franchise) Act, 1928 (c. 12), 8. 1 
Add. Annotation :—Refd. Edwards v. A.-G. 
for Canada (1929), 46 T. L. R. 4. 


92. Add. Citation :—13 L. T. 762. 
96a. —— Exclusive occupation of room by director 


146a. -~—— Sufficiency of—-Christian name in full 
J—R. v. HARTLEPOOL CORPN. 





—At yearly rent.}—By an agreement in 
writing a limited co. gave one of its directors 
the exclusive possession of a room in its 
premises at a yearly rent of £20. The director 
occupied the room solely for the purpose of 
carrying out his duties as director :—Held: 

(1) the room constituted ‘“ premises ” within 
Representation of the People (Equal 
Franchise) Act, 1928 (c. 12), 8. 1 (3); 
(2) it was «oc occupied by the director for the 


which entitled him to 


Annotation : 
Adamson (1930), 144 L. T. 140 


Sect. 2.—LOCAL GOVERNMENT FRANCHISE 


purpose of his business within the <a | 
ae he same subsection, & he thereby h 
requisite business.premises qualification 
rithin Representation of the People (Equal 
Franchise) Act, 1928 (c. 12), 8. 1 (1) (2), 
be on the ster 
of voters.—FrRrost v. CASLON, FROST »v. 
WILKIns, [1929] 2 K. B. 138 ; 98 L. J. K. B. 
523; 141 L. T. 281; 45 T. L. BR. 417; 98 
J: P. 192; 78 Sol. Jo. 888; 271. G4. RB. ‘480, 


~—Generally Reid. Union Cold Storage Co. v. 


(Vol. XX., p. 18). 


See, now, Representation of the People 
(Equal Franchise) Act, 1928 (c. 12), a. 2. 


Part V—Registration. 


not nece 
(1851), 2 L. 
15 J. P. 835; 


.& P. 666; 211. 7.Q.B. 71; 
15 Jur. 1168 ; rele 200M. R. 


ine ame wrist ape) 


PART I. 





Bren anions 
Refd. 
Plenty Hs 800), 38 L. J.Q. Bb’? 





election of rouyoillors held prior to the 
completion of the first voters’ Ust. At 
such an election unless a voter votes 
for tho pnuinber of candidates to be 


v. HARTLEPOOL CorPN., Ha p. DoBING, 18 


L. T. O. 8. ae 
—Apld. v. raniig (1852), nae Q. B. 576. 





oan thinness enampaetinmetenheticedanecnsl 


—~Re OHARLES v. Lewis & MoMAHON 
(1851), 2 0. L. Oh. 171.—CAN, 


PART V. SECT. 2, a as 5. 


a i. Voters in township added to 
ofy. Fi. vw. WLISON (1888), 12 P. R. 
a il. Persons omitted from 
v ig of otter a i go 
STEPHENSON (185101 Ce Lh, By0. 





PART Ii. seach 9 VA ese 1— 


sx. Local agent of corporation—No 
maintained— Not permanently em- 
ed — Whether “chief resident 
Milcer. *}]—A local nt for a corpn. 
oes not maintain 
& who is not 
plore. thereb or 
herefrom ant 


en on & bye- 
law.—R. @, Hor, oe ieee 3 WwW. W.R 
60 Can.Crim —OAN. 


PART II, SECT. 2, SUB-SECT. 2.—A. 


sy. No het Te to vole—Municipal 
District Act, 1926.}—Under Munioi 
District Mee eryy (a. 41), 
tenants nor their wives are 
voters at an election councillors ; 
except in the case where a tenant votes 
for a non-resident landiord as provided 
rd zguaeer Or of 
* pure : 
sd tapes rwonwe, (1630) 
- wi ei yay D.L oe: $17 ; 
.-991; 4 


ides Village Ac 1927 (c. 54), 
orn Sheeat an ote at an 


electad his ballot should not be counted. 

(2) The words “ Hablo to a businoss 
tax therein ” in sect. 171 of said Act 
mean igs ailbject, to be assessed’ or 

‘ assessable ’’ for ihe business tax 
within the municipal district, provided 
they are persons sO assossed OF aHBOHR- 
able with respect to a business carried 
on in that part of the district which ie 
within the area of the village.—-R. « 
ca” [1930] 3 W. W. RR. 337.-—- 


pareeg Il, SECT, 2, SUB-SECT. 2.-—B. 


Ownership—Proof of—Registra- 
ei te order “ge qual as a voter 
at municipal elections under Munfoi : 

Hlections Act, s. 6, ag enacted 
Munictpal eens Act Amendment 
Act, 1902, 2, with respect to real 
estate, it is n that appct. 
should none registered, owner of jer 

unadaer aD Legh ’ 
1906, c. 23, 8. 74.—Re EK LO Mo: . 
OIPAL Vorens’ Lier (Loot eB. Cc. R. 
362.—CAN. .- 


80. Of corporation 
Semble; a al de acting ae = trustee, 

exor. SF edministrator of estate 
has not the po ent under Town Act, 
1927 minak, 24, to have ita name 
laced on e “voters” lst with t 
the property of an estate which It 
Aa nts.-— © Hor, nae. a 
an, :; 50 Can. Crim. Cas. 


trustee. }-— 





PART ll. SECT. 2, SUB-SECT. 3.—B. 
ad. Gaoler—-Livt in counly 
rent free seed a householder wll 
] 
®. 


baad vii. For “1 D. 84 °° read 
“7 D.L RR. 963," be tor22 Mae 
$07" read a 22 Man. L. Rt. 16.” 


L. a 

PART V. SECT. 8, SUB-SECT. 5. 

£ i. ~—— Non-compliance with stalu- 
tory tions—. 


quatifica Hilectin Laws 

a iehoonl Act, 1920, @. 6 (1), (2).)—~ 
Votes cast by perwons whoso names 
wore on the lists, but who had not been 
residents of the electoral district for 
threo months —. precoding the day 
of eto ling: —Held: ille 5 Ra 1 oe 

OMUTH (1924), 88 O. Pi R. 245.— 


ae ii. Register go fr nha 
— Right of tin to inveatt ie. thet 
is in every ct. having juried tion in 


such matters an inherent power to hold 
& eros for the purpose of investi- 
gating the legality of the votes cast at 
an oe 





a motion under Controverted 
Muntotpal Elections Act, It. S. 8. 1920, 
c. 91, 8 19, to sot ange ab an election, 
the ct. is not limited to 
whether any violation of yas Act has 
taken place in tbe actual conduct of an 
election, &, therefore, if there has been 
au a yiyg alee ieeallty which is 
shown to have a direct Pasay Pa n the 
peenlt; of the slantion, that isa fit subject 
for inquiry. The provisions of Village 
Act, R. 8. 8. a o ee do not prevent 
Buch an finqul made.— R. v 
jtoaay SW: W. Basi cs Ey Pee R. 913% 


Only whch 6 pe 4 ‘ees 
A eters list Is final & conclusive Alm 
2 lid statute either expressly 
HANBICK 


Heation.—R. » 
(1928] 2 


Jo 
{toads LB o18 ; 
W. F318. —CAN. 


Cases 361a—967. 


ENGLISH AND Empire Dicrest SUPPLEMENT. 


Part VI.—Parliamentary Election. 


361a. Act involving persuasion of voters.]-— The 
> must be taken 
with some limitation, because in one sense 
all work whatsoever which is done for a 
candidate at an election is done to get votes, 
& I think in this connection the words mean 
something in the nature of canvassing, 
soliciting & persuading individual voters, 
though, of course, not necessarily one by one 
separately, to vote for a candidate (T'AL- 
BOT, J.).—-PLYMOUTH ELECTION CASE (1929), 


expression ‘‘ to get vo 


7 O'M. & H. 101. 


890. Add. Annotation :—As to (3) Consd. Plymouth 
Borough Case (1929), 7 O’M. & H. 101. 


——,|—-PLYMOUTH ELECTION CASE 


624a 





(1929), 7 O'M. & H. 101. 


697. Add. Annotation :—Refd, Plymouth Election 
Case (1929), 7 O'M. & H. 101. 


F. Incurring of Expenses by Person Other than 
Election Agent (Vol. XX., p. 98). 


Add the following case :— 


174a. What amounts to.|—During an election at 


which there were three candidates, Con- 
servative, Liberal & Labour respectively, 
applt., who was a Conservative in politics 
but disapproved of the existing Conservative 
Govt. on special grounds, incurred expenses 
on account of issuing posters, circulars & 
publications which were antagonistic to the 
Conservative candidate & advised the con- 
stituents not to vote for him, but did not 
in express terms advise them to vote for the 
other candidates or either of them :—Held : 


applt. had acted in contravention of Repre- 


sentation Act, 1918, s. 34 (1).—R. v. HarL- 
woop, R. v. Har.woop & ACKROYD, LTD., 
[1928] 2 K. B. 277; 97 L. J. K. B. 394; 138 
L. T. 495; 44 T. L. R. 843; 28 Cox, ©. C. 
489; 20 Or. App. Rep. 177, C. C. A. 


851. Add. Annotation :—Distd. Everett v. Ryder 


(1928), 135 L. T. 302. 


859. 


| 967. 


ee ee RN Se ETE EE EA Reh AR SE Mt SRA i tee ee Ae ne aap me Re ee ee 


PART VI. SECT. 5. 


823 1. Who ts a candidate.|-——Where 
pitf. was selected as a candidate, & 
statements were published conocernti:¢ 
him, & a writ in an action for Iibel wus 
issued before the issue of the writ for 
the olection, but after the vacancy 
had occurred :—Held: pltf. was a 
candidate for a Parliamentary con- 
stituency when the libel was publsher. 


73.—IR. 

sg. Depostt yable—Return of— 
Succesaful cand entitled to return 
notwithstanding refusal to take _pre- 
scribed oath.}—O’DONOGHUE v. RED- 
mone Rocne# (1), [19237] I. RN. 153.— 


PART VI. SEOT. 7. 


480 i. Refusal of nomination by 
returning afficer—Jurisdiction of court 
-—~To compel returning officer to accept 
nomination & grant poll. }-—Re ADDING- 
TON BLECTION, (1927) | D. L. R. 188; 
59 O. Iu. R. 570.—-OAN. 


PART VI. ates te an Nebula 1— 
.» (a) i. 
sh. To candidate—To induce with- 
drawal of candidature-—What amounts 
to.j—Re Soutrn BRUCE PROVINCIAL 
ELECTION, JOHNSTON v. MoCALLUM 
(1927), 61 0. lL. R. $92 ; 33 oO, Ww. N. 
135; varted [1928] 1 D. L. R. 104; 61 
QO. hh. R. 392.—OAN. 
sj, oS +. } —-He NORTH 
BRUCE PROVINOIAL ELECTION, FENTON 
v. MEWBINNEY, [1927] 4 D. L. R. 897; 
61 0. L. R. 99.—CAN, 


PART VI. SECT. 9, SUB-SECT. 1.— 
B. (a). 
681 iv. —— eee ai 


picnic inatead of hiring Aall.}—MRROER 
ahaa (1024), 65 O. L. R. 245.— 





r (p. 91)i, ——-~ ———.}—The act of an 
amen in treating an elector to a drink, 

thout the knowledge or consont of the 
candidate, & at the emphatic request of 
the elector :—Held >: not to have been 


@ corrupt prea ee ve. Hook 
No. 2), }} ty 1 W. W. R. 318; 20 
ry L. @ 48 .—-CAN, 


PART VI. east 3 SUB-SECT. 1.— 


605 xix. For ‘33D. L. R. 5738 ” 
- “36 Db. iL. R. 873.” — 





695 xxv. Entertainment & 
picnic—At meeting of supporters for 
speech by cand xcpense of hiring 

Ll suved. Payments were made by 
resp., through his official agent, for 
tho services of a band & an entertainer 
at a picnic, a gathering of members 
of the party organisation supporting 
resp.’8 candidature, & at which he 
made a speech :—Held: these pay- 
ments, though they might be considered 
corrupt practices, were not made with 
corrupt intent, but with a bollef in 
their propriety, as resp. by addressing 
the electors at the picnic was saved the 
expense of hiring halls, which would 
have been a legitimate expense.— 
MEROER 0. HOMUTH (1924), 55 O. L. R, 
245.—CAN. 


PART VI. SECT. 9, SUB-SECT. 3. 

bi. Band & entertainment at nicnic.) 
—Mercer vo. Homuty (1924), 55 
oO. L. R. 245.—CAN, 


PART VI. SECT. 10, SUB-SECT. 7. 


ni. ———- Presumption that duties pro- 
perly carried out.j—Re PROVINCIAL 
ELROTIONS ACT, SMITH v. CATHER- 
woop, [1925) 3 D. L. R. 7703; [1925] 
8 W. e R. 54.—CAN. 


n fi. Breach of duties—Effect of. } 
——~Breaches by a presiding officer of the 
rulea of procedure prescribed for the 
performance of his duties do not 
necessarily render an eloction vold.— 
Ite PROVINCIAL ELECTIONS AcT, SantTH 
2? CATHERWOOD toees) 3D. L. RR. 
770; {1925] 3 W. W. R. 54.—CAN. 


PART VI. SECT. 11, SUB-SECT. 2. 


881 i. Name wrongly inseried on 
register— Voter under age—V oter exercis- 
ing right isi ae de nr vw. CuNn- 
NINGHAM, [1929] I. R. 187.—IR. 


PART VI. SECT. 11, SUB-SECT. 3.—A. 


d Ape 109) 1. Counterfoil not wholly 
deta -J-—- Ballots, from which the 
counterfoil has not been detached by 
the officer taking the ballot, should 
be counted on an election under Pro- 
vinolal Elections Act, 1920. Ballote to 
which only a small portion of the 
counterfot] remained attached, such 

ortion furnishihg no means of identi- 
ying the voter, should be counted.— 
Re DEWDNEY ELECTION APPEAL, SMITH 
©. CATHERWOOD, [{1934) 3 W. W. R. 
947.—-CAN, 

2 « 





Add. Citation :—sub nom. JonES v. PICKER- 
ING, 29 L. T. 210. 


Add. Annotation :—Refd. Plymouth Election 
Case (1929), 7 O'M. & IH. 101. 


sa ee ewrege = oer ene ete ee eens ee ee tet coment tenet ete 





ttt ec 


On counterfoil. }— 
Where the deputy returning officer 
did not initial the ballots in the manner 
rescribed a the statute, but initialled 
he counterfoils, whick. ho afterwarda 
destroyed :—Held: this irregularity 
did not affoct the election.— MERCER v. 
WomotH (19024), 65 O. L. R. 245.— 


a (p. 110)i. ——— Signed voting paper.| 
—MAPLE VALLEY CasE (Ont.), [1926] 
1 D. lu. R. 808.—CAN, 


i. Sava a 








o(p. 110)i. ——— .}—-At a gencral 
provincial election a plebiscite was also 
taken. Of twenty election ballots of 


nbsenteo voters only nine were enclored 
in envelopes bearing the affidavit 
required of such voters with respect to 
the election, while the other eleven 
were found in plebiscite envelopes 
bearin Plebiscito§ affidavitse. The 
affidavits required of such eleven 
ubsentee votors in the election were not 
sent to the returning officer nor 
accounted for in any wey & there 
was no evidence to show from which 
envelopes the votes for the respective 
candidates had been taken :—Held : 
in the absence of any evidence of fraud 
or collusion, the abovo facts were not 
grounds for declaring the election 
void.—Re PROVINCIAL ELECTIONS ACT, 
Smirnov. CatHmrwoon, {1924} 3 
aan R.770: [1925] 3 W. W. R. 64.— 


c (p. 110) fi. — 
pliance by presiding officer.)—Absent 
voters’ ballots, which have been en- 
closed in envelopes on which the 
presiding officer has failed to affix, as 
required by Provincial Elections Act, 
A. 106 (3), his official mark across the 
line where the envelo is olosed, 
should be counted.—He DEWDNEY 
ELECTION APPEAL, SMITH 0. CATHER- 


PART VI. SECT. 11, SUB-SECT. 3.-—B. 

890 v. —— Alberta Election Act, 
1924 (c. 34), s..82.]}—The above sect. 
is mandatory & must be substantially 
complied with, & the use of the words, 
one, two, three, ete., instead of the 
figures, I, 2, 8. etc., renders a ballot 
void; but {¢ it ts clear that a figure 
can reasonably be said to have 
honestly intended for the be Ne 1, it 
fa sufficient, even though it is not 
preowely the same form of the figure 
as tha ted in th 

ry 








Non-com- 


e Aoct.—Re 
on Aor, Re Bow 


Vol. XX.—Elections. 


Cases 1012—1025a. 


Part VIl—Municipal and Other Elections. — . 


1012. Add. Annotation :-—Distd. Baldwin v. Ellis, | 


[1929] 1 K. B. 273. 


1021. Add. Annotation :—-Apld. Baldwin v. Ellis, 


[1929] 1 K. B. 273. 
1025a. 





Tr ernie re et tn eee a eR ee ee ee en ee 


VALLEY ELECTION (Alta.), [1926] 4 
oped R. 117; [1926] 3 W. W. R. 1.--- 


sk. Preferential voting~—Method of 
marking ballot papers.j]—Six candidates 
nominated for election for the State of 
Victoria to the Senate of tho Federal 
Parliament, Three of the candidates 
had to be elected; but one of them 
(ied before the polling day, & his 
name was as far as possible withdrawn 
from the ballot-papers. A number of 
ballot papers were rejected as informa] 
where the electors had marked their 
ballot papers with the numbers 1, 2, 3, 
4, 6, opposite the names of the candi- 
dates standing for «lection at the date 
of the poll :—Held. by the terms of 
Commonwealth Ek. toral Act, 1918— 
1928, {t was finverstive that voters 
should indicate their preferences by 
numbers in numerical succession, & 
that the ballot-papers marked aa above 
stated were rightly rejected as informal. 
—BLAKEY v. ELnLiorr, FINDLEY 1. 
Evuiotr (1929), 41 C. L. R. 502; 2 
A. L. J. 406; (1929) Argus L, I. 86.— 


* PART VI. SECT. 12. 


915 x. Unqualified perrona 
allowed to vote—Illeyal votes exceeding 
majority.|}—Hesap. Was returned = § as 
elected by a majority of only 15 votes. 
The evidence showed that) 21 votes 
were cast by persons who had no right 
to vote :—ZHeld: the election should 
be declared void, although it could not. 
be shown in whose favour the illegal 
votes were cast.— MERCER vo HOmMorn 
(1924), 55 O. L. At. 245.—CAN. 

915 xi. Ballot papers tsaued 
accepted in excess of voters on register. }--- 
Where in a polling sub-division 137 
ballots were faund in the box & only 
134 names appuared in the poll-book : 
—Held: an irreguiarity, whicb did 
pot affect the result of the election.-— 
MERCER ?. Homutn (1924), 55 O. 1. RF. 
245.—--CAN. 


PART VI. SECT. 13. 

m. For ‘“ Power of Supreme 
Court to compel” substitute “ Recount 
-~ Power of Supreme Court to’ compel.’’ 

m i, Under Manitoba Election 
Act—Not applicable to election under 
proportional representation system.)-— 
Re MANtropa ELecrion Act, Te 
WINNIPEG ELECTORAL District, [1927] 
han W. R. 92; 37 Man. L. R. &7.— 


PART VI. SECT. 15, SUB-SECT. 2.—B. 

964 i. Error in return—Liabilily of 
candidat to penalties—Not for accidental 
omission nf one small ttem.j}—MCINNRSB 
v. Brn, [1926] N. Z. L. R. 638.-—-N.Z. 


PART VII. SECT. 1. 


sl. Place of election— Outside ward— 
Election void.}—Rh. vv. PRESTON (1851), 
2C. L. Ch. 178.—-CAN. 

sm. When election completed—Effect 
of declaration of returning officer. }— 
The election of candidates takes pluce, 
not as a result of the declaration of the 
returning officer, but by virtue of the 
methods prescribed by Village Act, 
1927; the declaration ia merely a 
formal indication that the persons 
named have been elected under that 
Act.—R, v. LouNT, (1928) 3 D. L. R. 
61; [1928] 2 W. W. R. 16.—OAN. 








nee 





—— ~—-— Description as commonly 
understood.|—A nomination paper at an | 
election of town councillors was subscribed ! 


| 
| 
| 
| 
| 





| lection. 
' true where the electors were not aware 





| —Held : 


a i ee Oe ae one ee eh ae een 


8x. Edmonton Charter—Conetruction 
of. J—R. ex rel, SHEPPARD t. COLLISSON 
(Alta.), [1929] 1 D. L. Rh. 555.—-CAN, 

sy. Disclaimer.) --The tenn “ com- 
Nained of in sect. 37 of Controverted 

funicipal Elections Act providing for 

a disclaimer by the person elected 
before his eleetion is complained of 
refers to the launching of the legal pro- 
ccedings under sect. 19 of cafd Act. 

(2) Althongh a candidate duly 
nominated was iouellgible for nomina- 
tion, yet, ff ho reeeives the highest 
number of votes as the result of a poll 
he shall be declared elected & treated 
as a person elected until such time as 
the et. in the inanner provided by the 
Act otherwise determines, unless he 
disclaiins meanwhile jn accordance 
with Controverted Municipal Hlections 
Act, or unless he has exereiscd his right 
to resign under sect. 51 of Rural 
Municipality Act or his seat has been 
forfeited under seets. 52 or 8&1 thereof, 

(3) Where a syvacancy” has been 
created by disclaimer under said 
Controverted Municipal Elections Act 
wu new election must be held. 

(4) Tt fs) only when the person 
elected has not diselaimed, in the 
Inanner provided by the Act, & the 
teat haa been declared vacant by the 
ef oahat the ct. has discretion to fill 
Ac 1’ Vacancy by declaring the 
niinerity eandidate eleeted. Fven in 
auch cased. will few exceptions, lhe 
eta. have reused to Hl the vacaney in 
this way, & have considered it to be 
fu the public tacerest to order a new 
Tidis {8 anore particularly 


of any objection to the nomination of 
the candidate on the ground of qualifl- 
cations, wotil after the time for ro- 
ceiving nominations had expired.— FR. 
(GALLOWAY) v FEcKeEL, f1938!] 1 
WLW. ml. 24125 2 D2. BR. oko 6 CAN, 


PART VII. SFCT. 3. 


£ (pn. 12D i. -—-— ——-.] 
JaCKSON, [1027] 2 D. L. KR. 
O. L. RR. 264.--CAN. 


— Ht. 1. 
977; 60 


Rie e + e eed oe Boppy, 
(1930) 2 D. i. Th. GOl.— CAN, 


a (p. 122) i. S. P. SMILEY v. KVANS, | 


[1927] 4 cd L. Rr. 629; 38 B.C. KR. 


468. 
PART VII. SECT. 5, SUB-SECT. 1.-- C. 


nj, —— --~ Casting vote given by 
lot.}-On au election for a councillor 


of a municipality, tho votes cust 
showed a tie between the two candi- 
dutes. The returning officer then 


prepared a number of slips which were 
utin a hat & mixed up. The return- 
ng ofiicer asked a voter to draw, 
atuting he would give the casting vote 
to the candidate whose name frst 
uppeared. On the petition of the 
unsuceessfu) candidate :—Held: the 
election was void & a now election 
ordered.—Zte MUNICIPAL ELECTIONS 
Act & Tomsetr, [1924] 1 D. L. it. 





nil. Striking out vole 
wrongly entered, }-~New cleetion 
ordered.—-R. ov. RANKIN (186)), 2 
C. J.. Ch. 161.—CAN. 

n ili. Improperly closing 








U.j}—~New election ordered.—K. v. 
Manemanr (1851), 2 C. L. Ch. 189.— 


3 


with the full & correct name of ‘ Charles 
Arthur Burman’”’ as an assenting burgess ; 
but his name was erroneously entered upon 
the burgess roll as ‘‘ Charles Burman ”’ only :’ 
the defect was not such as was 
remedied by Municipal Corporations Act, 
1882 (c. 50), 8s. 241, the words ‘“‘ commonly 
understood ’? in that sect. meaning ‘ com- 


an a 
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PART VII. SECT, 5, SUB-SECT. 1.—D. 


t i. ——- Onus of proving 
trreguarily not material.|—The onus 
of showing that in an olection under 
Rural Municipality Act, hf. S. 3. 1920, 
c. 89, the failure to comply with the 
requirements of the Act as to posting 
notices of the poll “ did not affect. the 
result of the election ’’ Is on the person 
upbolding the election. 

Undor sald Act the notice of poll fs 
required to be posted in at least two 
widely Sted conspicuous places 
In each division of the municipality. 
Ip the present case no notice at all 
waa posted in one of the divisions, a 
number of voters in that. division did 
not vote, & resp. was declared elected 
by one vote:— Held: it could not be 
kal that the omission to post. the natice 
did not affeet the result, & the clection 
ware declared fovalid & resp. unseated, 
~- Rob. Rep, (1928) 38 D. L. RR. 747 5 


595.-. VAN, 


ee eee 


PART VII. SECT. 5, SUB-SECT. 1.-— 
E, (a). 


sn. Withdrawal of nomination -~ 
Declaration of intention--Not made 
formally.J-- A candidate cannot with- 
draw under the Ontarfo Election Act 
by making « declaration of bia intention 
to do so to n few perrons.—-e SouTH 
BrvcK PROVINCIAL WLECTION, JOHN- 
STON 1 McCatiuno, (1928) t D. la. RR. 
104; 610. TL. KR. 392.—CAN. 


PART Vil. SECT. 5. SUB-SECT. 1. - 
ve 


1013 {. Melivery of---Time for — Paper 
returned for amendment—-P'ower — of 
returning officer to ertend time.|- Where 
a nomination paper when dcHvered to 
the returning officer is so incomplete 
us not to constitute a valld nomination 
& it is subsequently amended, it 4s 
** received ’? by the returning officer 
when it Is handed back to him fn its 
amended state, & If then the time 
Hmited by statute for the recelpt of 
nominations has expired the nomina- 
tion is bad. It ts not within tho dis- 
eretion of a returning officer at an 
election under Village Act, 1927, c¢. 454, 
to receive wu nomination paper after 


‘ the time fixed by che statute nor has 


he power tosay that a nomination paper 
delivered to him after that time con 
stitutes a good nomination.--- Roo». 
Lount, [1928] 8 DL. R. 615 (1928) 
2W.W.K. 15.-—-CAN. 


so. Itcjection of — Derluration of 
election = by — aeclamation-—- Time or 
nomination exgrired.}-—-The — rejoction 


of nomination papers & a declaration of 

election by acclamation may properly 

he made by the returning officer after 

the time Hmited for the nomination of 

candidatesa.— KR, ov. Lous, [1928] 3 

» f., 4. O61; (1928) 2 W. W. RR. 15.-- 
A 


sp. Conclistyrcness.J—-If & nomina- 
tion eles filed with the deputy 
returning offices under ural Munic)- 
pality Act, 1929, ts legal on its face, it 
is not his duty to go behind tt & inquire 
into the qualifications of the candidate. 
—H. (GALLOWAY) v. ECKEL, [1931] 1 
WwW. WL. . 242; 20D. L. RR. 580.—-CAN, 


24* 


cone. Add. Citation :—sub nom. 


1089. Add. Citalion :-~sub nom. 
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Cases 1085a—1184e. Eneuiss anp Empme Digest SUPPLEMENT. 


.mMonly understood by any person comparing 
the nomination paper & the burgess roll.’’— 
MOORHOUSE v. LINNEY, THORPE v. LINNEY 
(1885), 15 Q. B. D. 273; 53 L. T. 343; 49 
A ‘Si 471; 33 W. R. 704 ; 1T. L. R. 500, 


Annotations :—Distd. Bowden v. Besley Sa a 2. B. D. 
309; Gledhill vw. Crowther (1889), 23 Q. 


1038a. 





From election address.] ave tie 
address not exhibited for general display, 
but only circularised in envelopes by post 
or by hand :——Held: not a ‘ bill, poster or 
placard ” within Municipal Corrupt Practices 
Act, 1884 (c. 70).—Re ELECTION oF COMMON 
COUNCILMEN FOR THE WARD OF FARRINGDON 
WITHour IN THE Crry OF LONDON (1925), 
161 L. T. Jo. 26, D. C 


1038b. False statements—Allegation that candidate 


is communist.}—Pltfs., six labour candidates 
for the oltice of borough councillor at a 
municipal election then about to be held, 
moved to restrain defts. from publishing 
statements to the effect that pltfs. were 
communists :—Held: the statements com- 
plained of were not false statements as to 
personal character within Municipal Elections 
(Corrupt & IWegal Practices) Act, 1884 (c. 70). 
—-Burns v. ASSOCIATED NEWSPAPERS, LTD. 
(1925), 809 J. P. 205; 42 'T. L. R. 37. 


1042. Add. Annotation :—As to (2) Apld. Baldwin 


v. Elis, (1929) 1 K. B. 273. 


1057. Peg tc Annotation :—As to (1) Refd. Edwards 


. A.-G. for Oanada (1926-, 46 T. L. R. 4. 


Re SAFFRON 
SVALDEN EvecTion, Hz p. Rosson, 5] J. P. 


(Mayon), 3 7. P. 49. 


1090, For the existing paragraph substitute the 


following paragraph :— 
S.P.—hR. ve. GLoucesrik (Mayon) (1838), 
23.P.777. 


1103. After this case add ‘* See, now, Municipal 


Corporations Act, 1882 (c. 50), s. 34 (1). 
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R. ov. Exerer 1148b. 


1145a. ———- —-— Omission of parish for which 


nominee. qualified.|—-The nomination papers 
of four persons nominated for election as 
rural district councillors merely stated in 
column 5, under the heading ‘‘ how qualified,”’ 
that the persons nominated were “ local 
government electors,’ & did not state the 
name of the parish for which they were 
qualified as local government electors, as 
required by Rural District Councillors 
Election Order, 1898, r. 4. The deputy 
returning officer rejected the nomination 
papers as being invalid, because the parish 
within the poor law union for which qualifica- 
tion was claimed was not stated. pon an 
election petition :—Held: (1) the omission 
to state in the nomination paper the name of 
the parish for which the person nominated 
was qualified as a local government elector 
was & non-compliance with Rural District 

Youncillors Election Order, 1898, r. 4; 
(2) that defect was not cured by Ballot Act, 
1872 (c. 33), 8s. 18, because that sect. only 
applied to a case ‘where there had been a 
wrongful admission of a nomination paper, 
& did not apply to a case where a nomination 
paper had been rejected ; (8) neither was the 
omission an ‘‘ inaccurate description ’’ of the 
person nominated within r. 33 of the 1898 
Order, but’ was a non-compliance with the 
requirements of r. 4 of that Order, & there- 
fore was not cured by r. 48.—BALDWIN v. 
Eis, [1929] 1 K. B. 273; 98 L. J. K. B. 71; 
are T. 278; 93 J. P.86; 27.L. G. R. 72, 


1146a. ——— Rejection---Whether Ballot Act, 1872 


c. 33), s. 13, applles.|-BALDWIN v. ELLIS, 
No. 1145a, ante. 


-—--— Inaccurate description of nominee—— 
What amounts to.]|—BaLDWINn v. ELLIS, 


No. 1143a, ante. 

1164a. ——.)——-R. v. St. Mary NEWINGTON 
(GOVERNORS) (1848), 6 Dow. & L. 162; Cripps 
Church Cas. 117; 2 Saund. & C. 303 ; 17 


- Q. B. 220 ; 11 L. T. 0. 8. 205; 12 Jur. 





PART VII. SECT. 5, SUB-SECT. 1.— 
F. (a). 


Must be atrictly proved.J—T 
LOVER) v. LittLhn & ARMBTRONG, 
cen 3 Ds L. R. 1056; 59 0. I 


PART VII. SECT. 5, SUB-SEOT. 1.--- 


er. Copy of collector’s roll not f ‘urnished 
to refurning officer.)--Held: au irregu- 
larity, for which tho election might be 
avoided.—2e CHARLES v. Lewis & 
rp ma (1851), 2 G LL. Ob. 173.-— 


qi. —-— Ballot papers not initialled-~ 
Relult of election eidabatr }~Under 
Rural Municipality Act, R. 8. 1920, 
ao. 89, as amended, @ ballot oe at an 
election thereunder, whieh has not 
been marked on the back thereof with 
the Initials of the deputy returning 
officer, must be rejected by him, « 
by the returning officer & by a judge 
conducting a recount. Where, how- 
ever, the result of the rejection of 
ballota on the above ground waa that 
xn candidate was elected who would not 


| 


have been elected had it been possible 
to count the ballots not properly 
initialled, the ct. should desclare the 
election invalid & the seat vacated.--- 
R. vw. SLtuaorrr, [1928] 3 D. L. R. 


} 
702; [19238] 2 2W. W. RR. 431; 22 Sask. 
LL. R. 551 ——CAN. 
ci, ~-— No right to vole--Ezcenl to 


wine casting vote.|—Ex p. TUTTLE (1860), 
4 All. 615.—CAN. 


st. Recount—Bautlot not initialled by 
deputy returning officer must be ere ake 
AUhough required to be rejected on count 


by returning officer.) -—~ Re RURAL 
CNICIPALITY ont Re CARROT PENS os 
URAL MUNICIPALITY, MIN v. 


SANDERSON (Sask), {1927} 1 ew W. R. 
43 9. ~—OAN. 


PART VII. SECT. 5, SUB-SECT. 2.—A. 


k i, ——~— Fatlure to comply with-— 
Nomination, |}-—Held : Town Act, 1927, 
c. 55, &. requires a candidate to 
do what had ote been required of him 
before, it must. be cal strictly: & 
where two candidates’ acceptances of 
their nominations ornitied @ but one 
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of the statements included in said 
form the acceptances & nominations 
were {invalid x their election must be 
eet aside.—R. v. PuHiups, [1928] 
2 W. W. RR. 51.—CAN. 


PART VI4. SECT. 5, SUB-SECT. 2.—C. 

sw. Secrecy of ballot — Necessity 
for.}—Where at an election of a mayor 
& aldermen the provisions of Con- 
solidated Municipal Act, 1922, enjoin- 
tng secrecy of tho ballot were generally 
ignored :—Held: the non-compliance 
with the provisions of the Act had 
effected the result of tho clection, & 
a new election ordered.—R. (JacQUuEs) 
eee (1924), 55 O. L. R. 286.— 


PART VII. SECT. 5, SUB-SECT. 3.---C. 
ax. Secrecy of bailoi-— Necessity 
for.j}—Where at an elec on of alder- 
men of a city the provisions of Gon- 
solidated Municipal Act, 1922, req 
ing secrecy of the ballot were gene y 
pnotee —Held: 
alid.—TIt. 
(1924), 54 0. 


the oclection was 
JACQUES) v. MITCHELL 
. R. 286.—CAN. 


1683. Add. Annotation :—As to (2) Consd. Cam- 
bridge County Council Petn., Fordham v, 
Webber, [1925] 2 K. B. 740. 

‘* Candidate ’’—Necessity for declara- | 

tion or nomination.}—An election for the | 

office of county aldermen took place at a 

meeting of a county council, & voting papers 

were signed & personally delivered to resp., 
who was chairman of the county council & 
of the mecting, & were openly produced & 

Amongst the voting papers 

was one containing a vote for petitioner, by 

writing his name & address on the voting 
paper, as a county alderman. 

voting papers contained votes for resp. as a 

Neither petitioner nor 

was had before the election declared himself 

to be a candidate at the election of county 


1598a. 





read by him. 


county alderman. 


aldermen. Itesp. 


declared himself to 
elected amongst others a county alderman, 
& petitioner was not elected. Petitioner, 
alleging hinself to have been a candidate 
at the clect;:on, presented a petition against | 


Vol. XX.—Elections. Cases 1593—1698. 


Part IX.—Petitions. 


of 


Forty-four 


Sak i ah re 5 coh pee sire sh es 


b.c. 
be 


' 1627a, ——- 


(1929), 7 O° 


the election 
was not. right in alleging himself to have been 
a candidate at the 
aldermen, as he had not been elected & had 
not declared himself before the election as a 
candidate for election, & the writing by the 
voter of petitioner’s name & address on the 
voting paper did not amount to a nomination 
him as 
Yorporations Act, 1882 (c. 60), 5. 77, & he 
was not, under s. 8&8 of the Act, entitled to 
present a petition for the purpose of question- 
ing the election of resp.--- CAMBRIDGE COUNTY 
CoUNCIL CasE, FoRDUAM v. WEBBER, [1925] 
2h. B. 740; 04 LL J. K. B. 801; 80 5. 2. 
1: 41 T. l. RR. 6384; 69 Sol., Jo. 779, 


1626. ddd. Citation :--—sub 
MUNICIPAL 
GARROLD, 5). Ja Re 411. 


M. & U. 101. 


of resp.:—Held: petitioner 


election for county 


candidate within Municipal 


nom, Ke LHeEREFORD 
Mavetion Perivion, Ne p. 
-PLhymMoutTou Hirserron CAsh 


Part X.—Criminal Law, Penal Actions, and Injunctions. 


et a mee 


PART [X. SECT. 1, SUB-SECT. 1. 


hf. —-—.)—Held: it was not the 
duty of the ct. to pronounce upon the 
constitutional right of the executive 
to direct the issue of a new writ.-— 
Re NtmisstnG DOMINION ELECTION, 


KLock v. VaRIN, 21 C. L. T. 25%.— 
CAN. 
h ii, To make preliminary order } 





—Re Norrn HURON EvEcTION, [1926] 
1D. L. KR. 690; 58 O. L. R. 197.--CAN. 


PART IX. SECT. 1, SUB-SECT. 2.-—E. 


pi. —-— ——.)--Held;> Contro- 
verted Elections Act, K. 8S. S. 1920 
(c. 4), 8. 4 (¢c), bad been coroplied with 
by a petition which alleged that resp. 
“was gulity of, by himself & bie 
agents, corrupt practices witbin 
Saxkatchewan Election Act, R. 8. 8., 
1920 (c. 3), ss. 247, 249, 251 & 252, 
& amendruents thereto.”’—ADAMB t. 
Huck, (1925) 3 W. W. R. 546.—CAN. 


sy. Proof of identity of petitioners cd: 
execulion of Fag ab }-—--The identity of 
petitioners & their execution of the 
petition ehould be proved by calling 
cach petitioner to prove his own 
identity & status.— Pe MuUNIOIPAL ACT, 
HEATHER . MappooKk, [1925] 2 
W. WwW. R. 464.—-OAN, 


PART IX. SECT. 1, SUB-SECT. 4.—B, 


m i, From dismissal before trtal 
of pelifion for erregularity.)—Held ;: the 
Supreme Ct. of Canada bad no juris- 
diction to entertain such an appeal.-~ 
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VALIANTRS v. BELL, [1927] 3 D. L. &. 
790. (1997) 8. C. R. 341.—CAN. 


PART 'X%. SECT. 1, SUB-SECT. 5.—-E. 


ki. ee Paaclure to catablish --- Effect. 
—BuUckMAsTER 9, KNICKLE, [1926] 2 
DLR. 798; OS N.S. RR. 492.- CAN. 


PART IX. SECT. 2, SUB-SECT. 1. 


ni, —-—— United Provinces Muni- 
cipilities Act, 1916.) ~There is no right 
of appeal against the order of a cotnr. 
on an election petition presented to 
him under United Provinces Muni- 
cipalities Act, 1916.—--ABiOM RAHMAN, 
SON OF TSMAIL ©. ABRDUR TAHMAN, 
SON OF GaAHUR (1925), LL. 47 All, 


513.---IND 


sa. Jurisdiction of judge to fir time 
& place of trial -- Notwithstanming 
absence of ruter.}—LeSvocan MUNICIPAL 
ELECTION (1002), 9 B.C. R. 113.—CAN, 


sh. Whether civil action lies.) —A 
gait will not Hie in ai civil ct. for a 
declaration that the result of a ouni- 
cipal clection has been wrongly 
declared & thot pltf. ia the person 
entitled to be declared elected. ABDUR 
RAHMAN, SON OF IT@MAIL 9». AHDUR 
RAHMAN, SON OF ZaHURI (125), 
I. L. R. 47 Al. 513.-—IND 


PART IX, SiCT. 2, SUB-SECT. 2. 


sd. Joinder of purtics.) —~ Consohi- 
dated Municipal Act, 192%, #4. 172 
(1) (a), doea not give power to juin a 


Ae, -- eR nT IEE ORT ee ape rewes om 


ia | 


: 
| 
| 
| 
| 
| 
| 
! 
| 
| 
: 


1693. Add. Annotation :—Consd. Thomas v. Bolton (1928), 180 L. PR. 307. 


~ - eee oe wee ae 


an “other person,’ 
proceedings to avoid 
(JACQUBS) 
BK tian 


city oorpu, ag 
iH port, to 
h municipal electiou.-- ht. 
e. Mirrcaans (1924), 549 O. ba dt 
CAN 


te present ~~ Respondent 
resolution of  legisluture- 
Subject li rights ander Controverted 
Atlections Ache LAMB ow Mec Lion, 
LPSb] 2 We. OW. aR, 445.-- CAN. 


so. Wright! 
secteal dy 


PART IX. SECT, 2, SUB-SECT. 3. 

sf. ulbscner ofe-luffeet.} - DAVIES on. 
MILES, JIO80), E We OW. 2 67; 42 
Bb. Ch oR. 506. CAN, 


Aa 


PART IX. SECT. 2, SUB-SECT. 4.- C. 


sk. Time for application.) --VAMB 0. 
McLEOD (No. 2), (Lost) 2 We. We de. 
KAT. - CAN, 


PART X. SECT. 2, SUB-SECT. 1. 


sg. Againal candidale---Bor corrupt 
practice Proof rerpuired.j~ Be ROUTH 
BRUCK PrRovinclan ELectton, JOWN- 
STON ve. MeCabbunm (2928) 2D. bbe 
10435 GEO, J. tt. 302. ---CAN, 


sh. Against voter—-Casting more voles 
than lawful - Mens rea, j-- The doctrine 
of mena rea applies to the cane where 
@ person ix charwed under ‘Town Act, 
3927 (SaKk.), c. 2d, 4. 156, with baving 
voted oftencr than he was entitled to 
do sat a munielpal election, lt. 1, 
Hors, (1928) 3 W. W. RR. 605° 40 Can, 
Crim, Cag. 20s.--CAN. 


Cases 1—28. 


ENGLISH AND Emprre Digest SUPPLEMENT. 


ELECTRIC LIGHTING AND POWER. 


Part I.—Powers of Board of Trade and Electricity 
Commissioners. 


Add. Annotations :—Apld. A.-G. London 
& Home Counties Joint Electricity ‘Aathor ity, 
[1929] 1 Ch. 513. Consd. R. v. Electricity 
Comrs., Ea p. Yorkshire Electric Power Co. 
(1927), 91 J. P.191; R.v. Minister of Health, 
Ex p. Yaffe, [1980] 2 K. B. 08. Refd. R. v. 
Church Assembly Legislative Committce & 
Church Assembly, Lap. Waynes Smith ee )s 
44T.L. R. 68; BR. v. Health Minister, La 
Davis, [1929] 1 K. B. 619; It. »v. North 
Worcestershire Assessment Committee, Ez p. 
Hadley, (1920) 2 K. B. 397; Shell Co. of Aus- 
tralia, Ltd. v. Federal Commissioner of Taxa- 
tion (1930), 47 I. L. R. 115; Minister of 
Health v. R., [1941] A. C. 494. 


3a. 


ee = i 


. 


——- Amendment or revocation of special 
order. area power conferred by Electricity 
(Supply) Act, 1919 (c. 100), s. 26, to amend 
or revoke by special order any provisional 
order made under Electric Lighting Acts 
& confirmed by Parliament, does not include 
a power to amend or revoke a special order 
by another special order.—R. v. TRANSPORT 
MINISTER, Fa p. LEICESTERSHIRE & Wa4AR- 
WICKSHIRE ELECTRIC POWER Co. (1928), 189 
L. T. 660; 92J.P.171; 44T. L. R. 823; 26 
L. G. R. 572, D.C. 


Part Il—Powers, Duties, and Liabilities of Undertakers. 


5.» 


6b. 





Public Utilities Board of Cominissionersa 
—Not St. 
—Er 
ae = 


Light Commissioners.)—Er p. ANDOVER 
& PERTH ELE 
(N. B.), [1926] 1 D. L. R. 569.—CAN, 


se, Jadian Electricity .4ct—Scope of - 
alet.}--The Indian Electricity Act is 
not a complete code making the halders 
of Meences issued therounder free from 


Add. Annotations :—As to (1) Folld. A.-G. v. 
County of London Electri: Supply Co., [1926] 
Ch. 642. As to (2) Refd. A.-G. v. County of 
yaa Klectric Supply Co., [1926] Ch. 542. 
As to (8) Refd. A.-G. v. County of London | 
Electric ie SUPPLY Co., [1926] Ch. 542. Gener 
ally, Consd. Damps Selsk Svendborg v. 
London, Midland ry Scottish Ry. Co. (1929), 
20 Ry. & Can. 'I'r. Cas. 67. 


Abstraction of water-—‘‘ Other source.’’]— 
The King George Reservoir, belonging: to the 
Metropolitan Water Board, is a ‘“ river, 
stream, eanal, inland navigation or other 
source,” within Electricity (Supply) Act, | 
1910 (c. 100), 8. 15 (1).—-Mernorouitax | 
WATER Boarnp v. TRANSPORT MINISTER 
(1925), 90 J. P. 62; 42 T. L. R. 165; 24 
L. G. R. 289. | 
Statutory authority Incorporated by Electricity | 
Commissioners—-Power to promote bill for 
purposes of scheme—-Extent of power.]— 
Defts. were a statutory body incorporated | 12 
on July 29, 1925, by the Electricity Commrs. | ~~ 
under Electricity (Supply) Act, 1919 (c. 100), | 

& a scheme made thereunder. This scheme | 





11. 





atrictly detined their district & gave them only | 13. 
some of the powers available under the ! 
Electricity (Supply) Acts; but clause 10 | 


25. 
authorised them to promote ‘any ”’ bill | 
PART I. SECT. 2. 
Whether under jurisdiction of 


the coutrol of any 


hia — Commissioners. } 
WICK POWER Co. 
Pigze1; Det D. L. R., 483.—CAN, 


Andover & Perth Electric | 


Mad. 364.—IND. 





CTRIC LIGHT COMRS. 





PART II. SECT. 1. 


6 


10. 


other 
authority in respect of their Gucra lone. 
building, machinery & apparatus. — 
MapDRas CoRPN. v. M ae ag er 
TRAMWAYS, LTp. (1930), I. 


PART II. SECT. 9, SUB-SECT. 2. 


gi. ——— Frection of poles.J— 
Tho Hydro-Electric Power Commis- 
sion of Ontario has no right, either 
under Power Commission 
gs. 5, or otherwise, without the consent 
of the municipal corpn. controlling 
a highway, to place poles & wires 
upon the highway.—HybDnro-ELECTRIC 


“ for the purposes of this scheme ”’ :—Held : 
defts., as a purely statutory body, were 
strictly bound by their scheme, & were 
neither expressly nor impliedly authorised 
by their scheme or the Acts to expend their 
funds in promoting a Bill for the improve- 
ment of their scheme by enlarging their 
district, or by obtaining additional powers 
omitted from their scheme, though 
adumbrated in the Acts.—A.-G. v. LONDON 
& JiomME CounrngEs Jornr ELECTRICITY 
AvuTuoRITY, [1929] 1 Ch. 513; 98 L. J. Ch. 
162; 140 J. T. 578; 93 J. P. 115; 45 
T. LL. R. 235; 27 L. G. R. 337. 
Add. Annotation :-—-Refd. A.-G. v. County of 
London Electric Supply Co., [1926] Ch. 542. 
Add. Annotation :—Refd. Farnworth v. Man 
chester Corpn., [1929] 1 Ix. B. 533. 
After this case add :--- 
———. ]—See, aa Electricity (Supply) Act, 
1926 (s. 51), c. 48. 
Add. paar ieee :—dAs to (1) Consd. Caer- 
philly U. D. C. v. Griffin (1927), 44 T. L. R. 
132. 
Add. Annotation :—Refd. A.-G. v. Sunderland 
Corpn. (1929), 46 T. L. WR. 10 
Add. Annotations :-—As to (1) Consd. St. 
Nicholas Acons, London v. L. oe be [1928] 


se re oe. 








Oe een ed 





PowxrR COMMISSION OF Neer t. 
sbi eats (1924), 55 O. L. R. 339. 


law 


~ it. Sf PART II. SECT. 9, SUB-SECT. 5. 


See case fn Sect. 13, sub-sect. 2, pos. 


PART Il. SECT. 11, SUB-SECT. 2. 


1 i, Failure by default of 
undertaker. }—in an action for damages 
for failure to supply clectric power 
under a contract made in Novy. 1912 
between the parties, it was admitted 
that defts. bad developed enough 
power in Jan. 1921, when the shortage 
occurred, to have supplied all require- 








Act. 1915, 


| 
a 
| 
| 
| 
| 
| 
| 
| 
| 


38a. 


38a. 


give them the power owing to the 
ae atte of other customers :— 

eld: 
requirements of other customers ua | 
modifying what on the face of the 


e 
P. 102. Refd. St. Nicholas Acons v. L. C. C., 
[1928] A. C. 469. 


-——— To ** person ’’ requiring supply—Who is 
—Receiver.}—A colliery co., at the time of 
the appointment of a receiver in a debenture 
holders’ action, owed a sum of money to an 
electrical distribution co. for electricity 
supplied to them. The distribution co. 
threatened to cut off the supply of electricity 
from the colliery co. unless payment of the 
arrears was guaranteed by the receiver. 
The receiver commenced an action to restrain 
the distribution co. from cutting off the 
supply. By South Wales Electrical Power 
Distribution Company Act, 1900, s. 40, it. is 
provided that: ‘the co. shall give a supply 
of energy to any person who requires a supplv 
which may be given by this Act other than a 
supply in bulk upon that. person entering 
into a binding agreement to take the energy 
upon such terms as failing agreement shal! 
be fixed by a single arbitrator appointed by 
the Board of Trade ”’ :-—Held :* the receiver 
was a “person” within the sect. & was 
therefore entitled to require a supply of 
electricity upon the terms set out in the 
sect.3; & the distribution co. must be re- 
strained {roia withholding or threatening to 
withhold from him a supply of electricity.— 
GRANGER vw. SourHi WALES FLecrricaL 
POWER DISTRIBUTION Co., [1031] 1 Ch. 551; ! 
1007. J.Ch. 191; 145 1..7T. 93; 29 L. G. R. 209. 


General strike—Refusal to employ 
naval ratings—Agreement with union workers 
to abandon supply of power.)—Pitfs., whu 
carried on business in S., were entitled, by 
statute & by contract, to reecive from the 
S. borough council a supply of clectrical 
power, but were deprived of tuois suzply on 
certain days in May, 1926, when the gesacral 
strike was in operation. In respect of this 
deprivation of supply pltfs. sued defts., who 
were the members of the Electricity Supply 
Committee of the S. borough council, to 
whom the council had lawfully delegated the 
management of the electricity supply, alleging 
that defts. had wrongfully & maliciously 
conspired & combined among themselves & 
with the London District Committee of the 
Electrical Trades Union to procure & induce 
the borough council, its servants & agents, 
to discontinue the supply of electrical power 
to pitfs. The writ in the action was issued 
on Jan. 18, 1927. Defts. denied pits.’ 
allegations, & pleaded Public Authoritics 
Protection Act, 1893 (c. 61). At the trial 
it was proved that at the end of Apr. 1926, 
when the general strike was threatened, the 
Govt. made preparations for the maintenance 
of essential services & offered to provide naval 
ratings to take the place of workers who 
might go on strike. The Govt. also issued an 
Emergency Order relieving the S. borough 
council from its obligation to supply the whole 
of the previous requirements of consumers of | 
power by 50 percent. Defts. did not accept | 
the Govt.’s offer of naval ratings to work the : 
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. 308,.--CAN. 
defts. could not set up the . 


plia cae with tft i demand ae ELecrRic POWER Co 
Pllance pitfs.” demands an | /LECTRIC 1 
absolute undertaking.—HoLunorr | 4 D. L. FR. 391.—CAN 
CONSOLIDATED GOLD MINES, LTD. 1. 


7 


oe 


ments of pitfs., & that they did uot NORTHERN CANADA POWER Co., Ltn. 
; (1923) 4D. b. KR. 1205; 540. 1. 


Vol. XX.—Electric Lighting. Cases 25—42a. 


electricity plant, considering it unwise to do 
so in view of the likelihood of disorder in 
the borough ; but they discussed the position 
with the Trades Union Council & eventually 
resolved that if the union workers would con- 
tinue the supply of light they would abandon 
the supply of power. The result of this was 
that the supply of power to pltfs., as to all 
other occupiers of premises in the borough, 
was discontinued, whereby pltfs. suffered 
damage. The jury found that defts. in mak- 
ing the agreement whereby power was not 
supplied to pltfs. were not acting in good 
faith & in the honest beliof that they were 
carrying out their statutory duties, & that 
they were actuated by an indirect; motive to 
injure pltfs. & to further the interests of 
those taking part in the strike. Upon these 
findings judgment was entered for pltfs. 
Defts. appealed :—Held: there was no 
evidence to support the jury’s findings.— 
ScAMMELL G. & Nepurw, Lrp. v. TURLEY, 
(1929) 1 K. B. 419; 08 LJ. K. B. 98; 140 
Tl. T. 236: 938 0. P. 090; 27 L. GR. 53, O. A. 


Annotation: ~-Refd. R. vo Minister of Health, Ha yp. Yaffo, 
[1930] 2 KK, B. 98. 


39a. 


> 
wb 
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1 i. Wheiher agreement 
\ terninable by notice.\-~fONTAGAH RE- 
pUCTION Co., LTD. &. ONTARIO FEY DRO 
MMIASION, [1U31L 4 





—--— Injunction to restrain supply by another 
person.) ——Pitfs., « local authority empowered 
to supply electricity within # certain area, 
sought an injunction under Ilectric Lighting 
Act, 1909 (c. 34), 4. 23, to restrain deft. from 
supplying electricity Go certain consumers in 
the area :-—Held : as the supply of electrical 
energy was not deft.’s primary business, the 
action failed.- -CAMRIHILLY URBAN Disrricr 
COUNCIL v. Gnhirrin, [1928] Ch. 171; 97 
I. J. Ch. 189; 138 T.. 1, 5163 92 J. P. 5; 44 
T. L. R. 132; 26 L. G. R. 38. 


--——- Supply to premises partly outside area— 
Point of supply within area.]—Defts. were 
authorised by the County of London 
(Northern Ixtensions) LHlectric Lighting 
Order, 1897, made under Electric Lighting 
Acts, 1882 (c. 56) & 1888 (c. 12), to supply 
electricity within an areca adjoining the 
relators’ area of supply. Scct. 6 of the Order 
prohibited the supply of energy by defts. 
beyond their area of supply, & Electric 
Lighting Act, 1909 (c. 34), 8. 23, contains a 
general prohibition against supplyiog energy 
outside an authorised area. Detts. entered 
into a contract to supply a firm having a 
small part of its premise: within defts.’ area 
of supply & the remainder of the premises in 
the relators’ arca of supply. For the purpose 
of this contract defts. erected their apparatus 
on the part of the premises uf the firm within 
their area, & the consumers’ terminals, that is, 
the point where the electricity was passed from 
defts.’ service lines to the lines on the firm’s 
premises owned & controlled by them, were 
also on that part of the premises. The use 
of electricity on this part of the premises was 
trivial. In the circumstances the A.-G. 
brought an action on the relation of the 
relators to restrain defts. from supplying 
energy to the firm outside their area :—Held : 
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» | municipalily— Construction of agree- 
‘ | ment.J—- Marte Liirpag CoRPN. vv. 
WESTERN POWKR Cu. OF CANADA, 
| 119286} 2 D. L. R. 625; 37 B.C. R. 
| 252.—-CAN. 
‘ mi. —-—~ While arrears of chargea 
unpuid--Liability for injury in dark- 
ness.|—JIUMPHRIES v. PIcTroU CoUNTY 
PoweR Boanrp, (1931) 2 D. L. RR. 671. 


]) iff. ——— Under agreement with | ~~CAN 


Cases 42a—73. 


the 


642; 95 L. J. Ch. 857; 
47. 


supplemental 


charge higher 
the adjoining 


breach of agreement. 


takings :—Held: the 


duties, 
SouvTIPORT CORPN. v. 


PART II. SECT. 11, SUB-SECT. 5..-—-A 


p i. At fired rate for definite 
period— Whether ralid.)—In the absence 
of un express or necessarily fioplied 
Beale of power to ptf. town to contract 
a muppTY electric energy -from ite 
municipal plant for a definite period at 
a fixed rate, held that such a contract 
was wire vires, since i. wiped out during 
its currency the statutory power of the 
town to fix from time to time such rates 
as it may deem nocessary in the proper 
management of the utility, of which 
the council aro in a sense trustees 
for the public.—BROADVIEW TOWN 
v. SASKATCHEWAN Co-OPRRATIVE 
CrREAMERIES, LTb., [1928] 1 D. L. R. 
1119; [1928] 1 W.W.R. 824: 42 Sask. 
lL. R. 346.—--CAN. 


acd. Powers of municipality as under- 
taker—--No power to surcharge for delay 
in’ payment.|}—A municipal corpn., 
though {ft may allow discounts for 
prompt payment for supplies of gas or 
clectricity. cannot surchurge for delay 
in payment unless it is given statu- 
to authority so to do, & no such 
uuthority at present existe.—NErLson 
City Coren. v. BURRRIDGR, [19380] 
N. Z. L. R., 269,--N.Z, 


ee eee 


oint of supply was the consumers’ 
terminals, & as the firm’s terminals were 
within defts.’ area, defts. had not committed 
any breach of the prohibitions in their Order 
& the Act of 1909.—A.-G. v. COUNTY OF 
LONDON ELEcrRic SupeLy Co., [1926] Ch. 
185 L. T. 601; 42) 
T. L. R. 328: 70 Sol. Jo. 486. 


Add. Annotation :—Aae to (1) Refd. Crediton 
Gas Co. v. Crediton U. O., [1928] Ch. 447. 


52. For the paragraph in the original volume 
substitute the following paragraph :— 


—--- Not incompatible with performance of 
statutory duties.)}—By a Provisional Order 
of 1898 the I3. Council were constituted 
electricity undertakers in B. with power to 
charge up to a certain maximum price, but 
with authority to make special agreements 
with particular consumers as to price. 
transfer deed of Dec. 31, 1901, approved by 
the Board of Trade, the B. Council trans- 
ferred the undertaking to defts. with a 

rovision for retransfer if defts. made default 

in their obligations as undertakers. 
deed of same date, made 

without the approval of the Board of Trade, | 
defts. agreed with the B. Council not to 
rices than those charged in 

iorough of 8S. 

B. district & the contractual rights of the 

3. Council were transferred to pltfs.. the 

S. Corpn., but defts. still remained electricity 

undertakers in B. Deft:. having recently 

begun to charge higher prices than pltfs., 
pltfs. brought an action to restrain their 

Defts. contended that 

their agreement wus ultra vires both under 

Electric Lighting Act. 1882 (ce. 56), s. 11, 

which prevented them from divesting them- 

selves of their statutory powers without the 
consent of the Board of Trade, & also under 
the gencral law applicable to statutory under- 

agreement was a 

business transaction into which defts. might 

reasonably enter ; it did not fetter the powers 
of defts. & was not incompatible with the 
petformance by them of their statutory 

& was not therefore ulira vires.— 

BIRKDALE 
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by ptf. as the result of his fishing-red | 
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65a. 


heavily 
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In 1911 the 
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72. 


73. 
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PART II. SECT. 11, SUB-SECT. 5.—B. 

ek. Whether entitled to Hen—Under 
Public Utilities Act, RF. S. O., 1914 
(c. 204), 3. 27.)-—-WELLAND CITY vw. 
KLEcTRIC STEEL & METALS Co., LITD., 
(1927) 2 Db. L. R. 168; 600. L. R. 
127.—-CAN. 

61, oe OS 1 eg fo tenunts-— 
Tenants evioted. Hel : the only right 
of the undertakers war to recover 
damages for the refusal of the con- 
suinerr to carry out their contract.— 
Ke McKirrricK PROPERTIES, LTD., 
ea 2D.L. R.93; 600. L. R. 132.-— 


PART Il. SECT. 13, SUB-SECT. 2. 
st. Falling wires — Compenasation.}— 
Damage to land or stock from falling 
Wires, avising apart from) unauthorised 
or negligent acts on the part of a power 
board for whieh claimantea would have 
a cemedy by action at law :—Held: 
imprebable too xpeculetive to fomn 
a subject of compensation.— Woop v, 
TARANARI ELEecTRic-PowkR BoaRD, 
'2927) N. ZL. R. $92.— N.Z 


PART IL SECT. 18, SUB-SECT. 38. 
oi. ——— —— Inj to Licensee with 

notice of danger.}-~- want for 

daiages for personal injurics sustained 


8 


nnotation :-—Retd. Brown 

Council, (1929) 1 K. B. 737. 
Add. Annotation :—Refd. Graigola Merthyr 
Co. v. Swansea Corpn. (1927), 138 L..T. 465, 


Liability for—Under Electric Lighting (Clauses) 
Act, 1899 (c. 19).]—Pitf., who was a farmer, 
was the occupier of property in the neigh- 
bourhood of an electricit 
which had been erected by 
Parliamentary powers & which emitted fumes 
charged with sulphur & sulphur 
compounds so as to damage the property 
occupied by the pltf. 
nuisance :—/eld : 
expressly make defts. liable for a nuisance, 
but (2) as defts. had not proved the nuisance 
to be the inevitable result of the exercise of 
their statutory powers pitf. was entitled to an 
injunction & damages.—MANCHESTER CORPN. 
v. FARNWORTH, [1930] A.C.171; 99L. J. K. B. 
83; 40 T. L. R. 85; 73 Sol. Jo. 818; 94J. P. 
62; sub nom. FARNWORTH v. MANCHESTER 
Corpn., 142 L. T. 145; 27 L. G. R. 709, H. L. 
67. Add. Annotations :—Refd. Farnworth v. Man- 
chester City Corpn., [1929] 1 K. B. 538; 
Price v. Hilditch, [1930] 1 Ch. 509. 


Fumes—lInjJunction.]—-MANCHESTER CORPN. 
v. FARNWORTH, No. 65a, ante. 


Add. Annotations :—Consd. Noble v. Harrison 
[1928] 2 K. B. 332. 
Brewery Co. v. Roberts (1928), 140 L. T. 1. 
Refd. Iliord U. C, v. Beal. [1925] 1 K. B. 671; 
Booth v. Thomas (1926), 95 L. J. Ch. 160; 
Smith v. G. W. Ry. (1926), 185 L. T. 112; 
Glanville v. Sutton (1027), 44 T. L. R. 98; 
G. W. Ry. v. S.S. Mostyn, [1928] A. C. 57; 
Pontardawe R. D. C. v. Moore-Gwyn, [1929] 
1 Ch. 656; Fardon v. Harcourt-Rivington 
(1930), 47 T. L. R. 25. 

Add. Annotation :—Refd. Manchester Corpn. 
v. Farnworth (1029), 46 T. L. R. 85. 


11931] 3 W. W. R117; 4 DL. R.2 
j --CAN. 
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ELEocrric Suppty Oo., [1925] Ch. 794; 94 
L. J. Ch. 371; 183 L. T. 854; 8935. P. 149; 
69 Sol. Jo. 523; 23 L. G. R. 490, C. A.; affd. 
sub nom. Birkdale District Electric Supply 
Co. v. Southport Corpn., [1926] A. C. 355; 95 
L. J. Ch. 587; 134 L. T. 673; 90 J. P. 77; 
42 T. L. R. 303; 24 L. G. R, 157, H. LL. 


ve. Dagenham Urban Distriot 


power station 
eft. corpn. under 


In an action for a 
(1) above Act did not 


Distd. St. Anne’s Well 





coming into contact with an electrical 
transmission wire which deft..co. main- 
tained under an casement therefor 
granted by the owner of the land over 
which the wire was carried. The land 
was in the possession of a tenant & the 
pitf. had, apparently, the f{mplied 
assent of the tenant to go on the land. 
The jury found deft. negligent in main- 
talning the wire too near the ground, 
but also found that pltf. bad been 
contributorily negligent, & apportioned 
the damages. The judge dismissed 
the action, on the ground that the 
cause of action as set up in the plead- 
ings was contined to alleged breaches 
of the regulations for sue bee under 
Electrical Energy Inspbction Act, 
R. S. B. C., 1084 (¢. 77) :—Held: the 
appeal should be dismissed, on the 

ound that pitf. was aware of the 

anger but took no care to avoid it, & 
deft. owed no duty to him to have its 
wire strung higher.—SaLe v. Eaast 


KoOOTEN VY POWER Co., Lrp. (No. 2 
1. 


o ii, -——- Power line in tree—Shori 
circuit during storm.|}--CREPIN tr. 
OTtawa ELecrric Co., [1931] 1 
D. L. R. 798; affd., (19311 8S. CG. R. 
407; 3D. L. R. 118.—CAN. 


76. Add. Annotation :—Apld. Farnworth v. Man- 


chester Corpn., [1929] 1 K. B. 533. 


What amounts to employment by 
‘* authorised undertaking ’? -- Employment 
when claim arises.|—The claimant N. had 
been employed as an electrical engineer by a 
co. supplying electricity at P. The co. 
entered into an agreement with an authorised 
undertaking at N. to take electricity in bulk 
from that undertaking, & ceased iteelf to 
supply electricity from the date of the agrec- 
ment. The co. then dismissed the claimant. 
having no further need for his services. He 
claimed to be entitled to compensation under 
Electricity (Supply) Act, 1919 (c. 100), s. 18, 
on the ground that he had suffered loss of 
employment in consequence of an agreement 
between authorised undertakers within that 
sect.; & he based the amount of his claim 
on the fact that he had been in receipt, of 
an annual salary. The referee held, subject. 
to the opinion of the ct. on a special case, that 
the claim of the claimant was correct, & that: | 
the amount of compensation to which he was | 
entitled was £1,160 :-—Held: on arguinent | 
of the special case, (1) although at the time | 
when the »;reement was made between the | 
YP. co. & th: N. undertaking the co. was not. 
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The purchase-price having been left to 
arbitration & the arbitrators referring it to 
an umpire, the umpire in fixing the purchase 
price considered that the adjustment of the 
rights of the parties in respect of such capital 
expenditure, did not come within the award, 
& fixed the pre: without considering it. 
On an action brought by the co. for specific 
performance, it was submitted by the local 
authority that the co. could not show a good 
title to certain property comprised in the 
purchase. At the time of the hearing of the 
action the local authority were endeavouring 
to obtain leave to borrow the purchase 
inoney on the security of their rates :— 
Weld: the High Ct. in this action was the 
proper party to adjust the rights of the 
parties as to the additional capital expendi- 
ture, that an inquiry must be directed on 
the matter of the additional expenditure, the 
local authority being entitled to the under- 
taking of the co., as it was at the date of 
purchase subject) to necessary fluctuations 
before completion, & that it could not have 
thrust on it an unduly enlarged undertaking. 
-——METROPOLITAN WLectric Supprty Co., 
Lyrp. v. MABYLEBONE Oorpn, (1903), 67 J. P. 
382; 1L. G. RB. 67%. 


an authorised undertaker, it} had since 
become an authorised undertaker & was one 
at the time when this claim arose, & it} was | 
therefore covered hy the reference in sect. 16 


Annotation :-—Apld. Oxford Corpn. rv. 
Ltd. (1930), 143 L. WP. a7, 


106b. - -- .|--By the Oxford Electric Lighting 


Oxford Klectric Co., 


103b. ----- Employment at ‘‘ annual salary ’’-- 


106a. Time for ascertaining value of property.|- -- 


to authorised undertakers: & (2) on the 
facts, the claimant was employed at a weekly 
& not an annual salary, & the compensation 
due to him must be calculated accordingly.--- 
NAYLOKW v PEACKHBAVEN ILEcTRuC LIGHT & 
Power Co., Lirp, (1931). 47 Tet. . 538h, 


What amounts to.|—-NAYLOR v, PACH 4. EN 
BLecTRIC Lighr & Power Co., Larix, Mo. 
108a, ante. 


Under an Electric Lighting Confirmation 
Order Act, it was directed that a co. should 
sell, & a local authority noyht, & should 
purchase that part of the undertaking & 
business of the co., which was situate in the 
area of the lucal authority. After a notice 
to treat had been given the eo. incurred a 
considerable aiount of further capital 


ee ee ee ee ee ae 


. 
! 


Order, 1890, which was @ provisional order 
cranted by the Board of Trade under the 
Mlectric Lighting Acts, 1882 (c. 56), & 1888 
(c. 12), power was given to the predecessors 
of applt. electric co. to supply electricity in 
0. In 1892 applt. co. became the successors 
of the undertakers nomed in the order of 
1890. Under sect. 65 of the order the local 
authority, resp. corpn., could within forty- 
two years give notice requiring the under- 
takers to sell, subject to all aubsisting rights 
& contracts, ab ai price to be ascertained 
by either of two methods, the one selected 
in this case being by capitalising the net, 
profits of the undertaking at 5 per cent. per 
annum upon the capital of the co. shown by 
the books of the co. to have been properly 
expended on the undertaking at tho date of 
the notice requiring the undertakers to sell, 
Sect. 4 provided that if the undertaking was 


expenditure in respect of the undertaking. 


78 1. ——~ Limitation of ---Statutory 
authority.}—The principle of Rylands 
v. Fletcher, No. 72, does not apply to 
Persons properly exercising = their 
statutory powers,—Hancock vy. MIb- 
LAND JUNCTION MUNICIPALITY CORPN. 
(1928), 28 W. A. L. R. 91.—ADS. 


PART II. SECT. 16. 


80. Assexsnunt of franchise --- J'a- 
lidity.}— Applt. had a special franchise 
for supply of cleetric Heht & power 
to resp. town. It had only a distribu- 
tion system within the town, its 
generating plant being clsaewhere. The 
town assessed the pole line & distribu- 
tion system at $3,000 & the franchise 
at $7,000. Applt. contended that, an 
it had no property in the town exeept 
that assessed at $3,000 as aforesaid, 
the $7.000 assesement op the franchise 
was illegal:—Held: the assessment. 
did not violate sect. 113 (6) of Town 
Act, Sask, 1927. Assessment must. be 
made of the land &, “ in addition,” of 
the special franchise according to the 
method of determination laid down. 


Any ancument that might otherwise 
be based on! double assessment)? was 
met by the expross statutory pre- 
vision, --CANADIAN Urionrrigna, Grp. oe. 
SrrRAsROouURG Town, JI9SE, SCL Ob. 
723 2d) Ta fh 13. CAN. 


PART It. SECT. 25. 


sa. Property in apparatus on 
premises---Trunsformers, suritches 
hulba.}---Held ;: the words ** dynamos, 
poles & wires’? in 3 Edw. 7, 1903, 
c. 45, 4. 20, refer to the equipment 
necessary to render electricity avail- 
able for the ratepayers gencrally, as 
contrasted witb equipment necessary 
to supply any individual ratopayer. 
The oxpresaion “‘ all other machinery "’ 
construed ejusdem generis with tho 
words ‘“dynaimos, poles & wircrn” 


© does not include transfurmners, switches 


re eee, ee ee 


or electric bulbs in private houses or 
factories, & which wou!d only bencfit 
the individua] ratepayers & not the 

neral body of the FEEDS OR p. 
Pewie, (1923) 1 D. iL. Tt. 1465 50 
N. B. R. 44¢.—CAN. 


9 


purchased In accordance with the provisions 


. O 


PART HU. SECT. 27. 
sb. Whether ccmpulsory— Ayreement 
with provision for arbitration  con- 
firmed by statute.}—An agreement 
between a muniuipality & a co. for 
the supply of clectric light & othor 
services to the eltizens of the muni- 
cipality contained a clause for the 
adjustiuent of rates in future between 
the parties with provision for arbn., 
& an Act was passed in 1906 
confirming it & declaring if binding 
en the parties :—-Held: the effect 
the Act was not to turn the clause 
in the agreement into a statutory 
obligation to go to arbn. but the 
Act only made valid & binding what, 
without it might have been an invalid 
agreement.-KED Dre “(Ciry)  »v, 
WESTERN GENERAL ELECTRIC Co., 
(1924) 2 Dp. Le ie. 317; 1 W WR, 
1002: 20 Alta. L. BR. 372.--CAN 
sd. Authority of counsel to refer 
dispute to arbit,ution—Validity of con- 
sequent award— Lower Commission act, 
K. S. O., 1914 (¢. 39), 8. 16.}---Reacn v, 
Hypro ELEcTRIc Powskn Comsumon 
OF ONTARIO, [1927] 1 D. L. ‘ 
{1927) 8. 0. R. 251.—--OAN, 


- 277; 


Cases 106b—111a. 


111. 


of the order the local authority should from 
the date of such purchase be the undertakers. 
By sect. 8, the undertakers were required to 
keep accounts of the capital pap ayes for 
the purpose of the business distinct from any 
other accounts. In accordance with sect. 63 
notice was given by the corporation on 
Dec. 8, 1928, to the co. to sell. An action 
was brought by the corpn. to determine what 
was the proper method for ascertaining the 
purchase price to be paid by the corpn., 
& what was the date as from which the sale 
was effected & the corpn. became entitled 
to take the profits of the going concern. The 
corpn. claimed that the price should be 
arrived at by capitalising upon a basis which 
the order did not fix, a sum of 5 per cent. 
upon the capital of the co, shown by their 
books to have been properly expended upon 
the undertaking, upon the footing that that 
sum represented the annual net profits of the 
co.’s undertaking, & that they were entitled 
to the profits as from the date notice was 
given, namely, Dec. 3, 1928. The co. 
asserted that the price ought to be fixed by 
capitalising the annual net profits of their 
undertaking upon a 5 per cent. basis, in 
other words, to first ascertain what the 
annual net profits were & then the capital 
sum which, if invested at 5 per cent., would 
produce those profits, & that they were 
entitled to retain the proflts down to the 
date when the purchase money had been 
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ascertained, & the obligation of the corpn. 
to pay it had arisen. The judge accepted 
the view of the corpn. on both points, holding 
that the date from which the purchase was 
to take effect was not dependent on the fixing 
thereof by the Electricity Commissioners 
under Electric Lighting Act, 1888 (c. 12), 
s. 2, but was to be ascertained by reference 
to the provisional Order of 1890 alone :— 
Held: there would be difficult calculations 
necessitated by the co.’s method of arriving 
at the purchase price, & sect. 8 might be used 
as indicating that the method suggested by 
the corpn. was right & would simplify the 
calculation. Where there was no special 
indication of the date when property was to 
change hands the date of the transfer would 
be that of taking possession after a good 
title was shown, but here there were certain 
indications. The co. relied on sect. 4 of the 
order as showing that the date must be when 
the local authority acquired their rights 
& responsibilities upon payment of the 
purchase-money, but sect. 4 dealt with a 
different matter to sect. 63, & did not eluci- 
date the interpretation of sect. 63, sub- 
clause 1, the clause elected as the basis for 
arriving at the price. The words ‘ at the 
date of such notice’”’ in that sect. showed 
that to be the crucial date.—-OxForD CORPN. 
v. OxForRD ELEcTRIC Co., Lrp. (1930), 143 
I. T. 677; 94 7. P. 229; 29 TL. CG. R. 1, 
CL. A. 


Part IV.-—Special Legislation—Power Acts. 


Add. Annotation :--Consd. Southport Corpn. 
. oan District Electric Supply Co., [1925] 
Ch. 794. 


1i1a. Act authorising application by another party 


ee ent ates eee 


af. Power Commission Act, R. S. O., 
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for power to supply energy within area of 


PART IV. 


ee ne i ee ote. 


1927—- Submission of question to electors 
~-Who are ‘electors of the munici- 
pality.’"J—ELDRIDGE v. SOUTHAMPTON, | 


supply—Consent of undertakers unnecessary.] 

—It. v. ELECTRICITY CoMRS., Baz p. YORKSHIRE 
ELECrRIC PowER Co. (1927), 138 L. T. 230; 
"i J.P.191; 44 7T.L.R. 26; 251. G. R. 624, 
WC. 


(1929) 3 D. L. R. 629; 63 0. L. RK. 
645.—CAN. 


Vol. XX. Cases 30 —258. 


EQUITY. 
Part Il.—-Equitable Maxims. 








30. Add. Annotation :—Refd. Tallack v. Tallack 
& Broekema, [1927] P. 211. 

44. Add. Annotations :—Refd. Wright v. Morgan, 
[1926) A. C. 788; A.-G. v. Goddard (1929), 

. 98 L. J. K. B. 743 ; Harrods, Ltd. v. Lemon, 
[1931] 2 K. B. 157. 

59. Add. Annotation :—Refd. Charles v. Cardiff 
Collieries (1928), 44 T. L. R. 448. | 

78. Add. Citation :-—132 L. T. 21. 

86. Add. Annotation :—As to (1) Apld. Berry ¢. 
Berry, {1929} 2 Kk. B. 316. 

101. fat Annotation :-- Refd. Liggett evened!) 

* Barclays Bank, [1928] 1 K. B. 

108. Add. Annotation :—Retd. Soviet Ge sailies 
Union v. Belaiew (1925), 42 T. L. R. 21. 

133. ddd. Ann tations :-—CGenerally, Refd. Maine 
& New isrunswick Electrical Power Co., | 


Ltd. v. Hast, [1920] A. C. 681; Simpson vw. 
Maurice's Exors. (1929), 45 T. L. RR. 581. 
140a. S. FP. Ric v. SYDENHAM (1671), 1 Cas. in 
Ch. 202; 3 Rep. Ch. 74; 211. R. 7338. 


159. Add. Annotations :---As to (1) Consd. Me 
Wait, [1927] 1 Ch. 606. Refd. Cotton v. Heyl, 
[1980] 1 Ch. 610. As to (2) Consd. Re Wait, 

[1927] 1 Ch. 606. 

173. Add. Annotation :-—Refd. Re Wait, [1927] 
1 Ch. 606. 

177. Add. Annotation :--Consd. Re stackwell, 
Blackwell v. Blackwell, [1929] A.C. 215, 

186. Add. Annotation :-—Refd. Re Blackwell, Hiauck- 
well v. ee kwell, eed] ALC. 3178, 

PART I. 
lvi. -~—.]}-—Even if an Enelsh QQUEENSTON 


equitable doctrine should be applied 
in any case sv as to modify the effect | 
of an Indian Act, which may well be 
doubted, the English doctrine of part 
performance affecting the provisions 
of an English statute as to the right 
to sue upon 4 contract, cannot he 
applied so as to create without writing 
an interest which Transfer of Property 
Act, 8. 107, enucts can bo created only 
by a registerer! instrument.-—ARIFF v. 


11926] 4 D. L. R13 
---CAN, 
PROSSER, ACE a 5) 3D. 


ci... - Harecutory 
--Acls of 


i -—-NIAGVARA PUBLIC ScitoOoL BOARD »v, 
WOMEN’S 


PART II. SECT. 6. 
130 vi. x sieves 


PART II. SECT. 7. 


ownership— Iejectinent 


193a. —--- —-— Purchase’ pendente lite.}——A 
purchase pendente lite, though without actual 
notice, & for a valuable consideration, shall 
be set. ‘aside. —SORKELL v. CARPENTER (1728), 
2P. Wms. 482; 24 EB. 1. 825, L. C. 
Annotations :—Consd. Bellamy v. Sabine (1857), 1 


& J. 566: Wigram vr. Buckloy, [1894] 3 Ch. 483. 
Metealfe v. Pulvertoft (1813), 2 Ves. & B. 200. 


219. ldd. Annotaiton :-—Refd. Clayton v. Clayton, 
(1030) 2 Ch. 12 


233a. ---- -- -----.]----PItf. filed a bill to have a con- 
veyance set aside. Doft. had conveyed the 
estate to mtyees.:—-Held: they, as pur- 
chasers for valuable consideration without 
notice, could not be interfered with.-—- 
BuLLsy v. BuiLey (1874), 9 Ch. App. 739; 
. oH J,Ch. 78; 301, "I. 8483 22 W. R. 779, 


239a. —-— —--—.J—LIAnRison 
Prec. Ch. 61 ; 
26, 


252. Annotationa :---lor ‘‘ Refd. Stickney v. Keeble 
[1915] A. ©. 386” read ‘ Consd. Stickney v. 
Keeble, [1915] A. ©. 386." 


Add Annotations :---Apld. Bernard v. Williams 
(1928), 130 L. TT. 22. Refd. Lock vw. Bell 
[1931] £ Ch. 85. 


258. Add. Annolulions :---Consd. Ne Sandwell Park 
toHiery Co., Field o. The Co., [1920] 1 Ch. 


Do G. 
Refd. 


v. KorTH 
1 Eq. Cas, Abr. 331 5 


(1695), 
24K. R. 


2773) Lock vo. Bell, [1981] 1 Ch. 35. Refd. 
Bernard v. Williams ee 28), 139 ae T. 22. 


Mey 21, 1024. On May 20, 1924, which 
was after the making of the second 
ugreemmont, but before its registration 
on that day, defts. received notice of 
the claim inade by pltf. co. Defta. 
G.& the M. co. contended that. thoy 
were purchasers in good falth without 
notice of pltf. co.’s claiin  & were 
entitled to the benefit of the Registry 
Act, 1. 8. O. 1914, c. 124, as. 71, 72, 73 
& 75:—-HMeld: sect. 71 was applicable 
to the facts of the cases at the time of 
the purchase these dofts. hud no actual 
notice of pltf. co.’s claim or agreoment, 


INSTITUTE, 
: 600. L. 1. 213. 


-~)-—MCGuimtn 4. 
Li I. 666. -- CAN. 


agreement for lease 


Jeo 


Ind. App. 91, P. C.—IND. 


1 vii. .}---T he law in India recog- 
nises no distinction between legal & 
equitable estates.—CHAATRA KUMARI 
DEvI v. MOHAN BIKINAM SHAH (1931), 
58 L. R. Ind. App. 279, P. C.—IND. 





PART II. SECT. 5, SUB-SECT. 1. 


97 i. Imposition uf equitable terms— 
As condition of relief.}—A person who 
seeks equity mnust do equity, & there- 
fore one who demands performance of 
an agreement to hol roperty in 
trust for him must be content to have 
the agreement equitably eal —_ 
Re REGAL con rae 
Cc. B. R. 418. PCAN. 


ee 
4 


PART II. SECT. 5, SUB-SECT. 2. 
sa. Applicable to school corporation.) 


} 
| 
| 
JADUNATH MAJUMDAR (1931), 58 L. I. 
| 
| 





ARIE v. Janu NATH MAJUMDAR (1928), 
LW. RR. 55 Cale. 1090.-- IND. 


PART II, SECT. 11, SUB-SECT. 1. 


192 iv. -~--- «= -~-.J—fn April, 1923, 
tf. co. entered into an agreement 
on writing with 1. for a lease to the co. 
for five years of certain land. 33. died 
in Feb. 1924. This action was brought. 
on May 20, 1924, agatnst the exors. of 
Ik. & agaliust G., to whom the exora. 
had, in May, 1921, agreed to sell the 
sume land; & the M. co., 
land was (by direction of G.) conveyed 
by the exors, of LB. on July 13, 1924, 
was added as # deft. Pitf. co. claimed 
specific performance of its agreement. 
with B., a declaration that its rights 
were para mount to the rights of defts., 
in the land, & in the alternative 
damages for delay in carrying out the 
agreement & for breach thereof. A cer- 
tiileate of lis pendens wis registered on 


ere) i nS 


11 


to which the : 


Bee mo ee ner eee ee oe ana ee + 


te eereenie wenn eee 


& their agreemoiat was registered before 
pitf. co.’s -in fact the latter was never 
registered wt all --& the provisions of the 
Act afforded then: a complete defence, 
but. leaving aside the provisions of the 
Registry Act, defts. had the bettor 
equity.—PARAMOUNT THEATRES, LTD. 
v. BRANDENBERGER, [L928] § D. TR. 
173; 62 0. L. It. 579.—-CAN. 

sb. Defence of purchase for value with- 
out notice. -Not pleaded— Tight to raise 
on appeal.| ~The plea of bond fide pur- 
chase for valne is one which eughh to 
be specifically alleged & proved by 
those who rely on it. Where, there- 
fore, defte, did not plead that they 
were bond fide PUES bits for value 
without notice & no issue was raised 
on this polit, which was for the first 
time taken in argument in the appellate 
ct.:--Held: the defence was not, 
avallable to defts. at tho appellate 
Ktace.—-MURA’t SINGH 0. PHEKO SINGH 
(192%), }. lL. R. 7 Pat. 684.—-IND. 


Cases 258a—495b. 


40a. ------ 


PART III. SECT. 8, SUB-SECT. 1. 


so. Fight to maintain action---~Dis- 
puted allegations ratsed by pleadings — 
Whether 
Vitt. having brought an action against: 
deft. for an account of moneya received 


ENGLISH AND Empire Digest SUPPLEMENT. 


Part Ill——Equitable Jurisdiction or Equitable Relief. 


258a. S. P. DREwRY v. BARNES (1826), 3 Russ. 


94; 5L. 3.0.8. Ch. 47; 38 E.R. 511. 


290a. ~--——.]}—An agent cannot file a bill against 


®& principal, or a principal against an agent, 
for an account, except in the case of com- 
plicated accounts, where there is an insuffi- 
cient remedy at law. 

Pitf. filed a bill against persons who claimed 
various interests in a fund then in his hands, 
praying for an account, & that the rights of 
such persons might be ascertained, & for an 
injunction to restrain an action which had 
been brought against him by one of such 
persons for the recovery of the fund, to 
bio action the pltf. had pleaded equitable 

eas. 
1eld the fund as agent or trustee, & himself 
claimed an interest. Upon demurrer by the 
different. defts. to the bill for want of equity : 
—Held: pltf. was entitled to maintain his 


bill, being in the nature of a bill of inter- } 


pleader, to ascertain his rights as well as 
those of third parties. ‘The demurrers were, 
therefore, overruled.-—BLuYTH 3». WHItrIN 
(1872), 27 1. T. 880. 


292a. 


— 


ee, 








—— Pleading.}—-STURTON v. RICHARD- 
BON (1844), 13 M. & W. 17; 2 Dow. & L. 
182; 183 L. J. Ex. 281; 8 Jur. 476; 153 
K. R. 7; sub nom. RICHARDSON v. STURTON, 
381. T. O. S. 164. 


Annotations :—Refd. Eason v. Henderson (1848), 12 Q. B. 
986; Henderson v. Kason (1851), 17 Q. B. 701. 


298a. 


One tenant in common locking gate 
& taking away grass.|—Held: the circum- 
stances did not amount to an ouster, nor to 
a destruction of the common property, & 
the only remedy was a proceeding for an 
account.—JACOBs v. SEWARD (1872), L. R. 
5 H. L. 464; 41 L. J. O. P. 221; 27 L. T. 
185; 36 J. P. 771, H. L. 





Annotation :-—Refd. Birkin v. Smith, [1909] 2 K. B. 112. 
Pitf. admitted by his bill that he | 308. Add. Annotation :—Refd. Soviet Republics 


Union v. Belaiew (1925), 42 T. L. R. 


21. 


347. Add. Annotation :-—Refd. Anderson v. Equit- 


able Assce. Soc. of the United States (1926), 
184 L. T. 557. 


358. ddd. Annotalion:—Refd. Re Barratt, Na- 


tional Provincial Bank v. Barratt, 11925] 
Ch. 650. 


Part IV.—Exercise of Equitable Jurisdiction by the 
High Court. 


494. Add. Annotations :—N.F. Legh v. Legh (1930), 


143 L. T. 151; 
K. B. 72, 


Lynn v. Bamber, [1930] 2 


496. Add. Annotations :-—N.F. Legh v. Legh (1930), 


144% L. ‘I. 161; 
K, B. 72. 


Lynn v. Bamber, [19380] 2 


-oensf--In an action for an account 
where the plea of limitation is raised, a reply 
that there has been a fraudulent concealment 
of the true facts is a good answer to the plea, | 
& the doctrine of equity will apply & time | 
only begin to run from the time the truth 
a ee v. Leaqu (1930), 343 | 
de a lt 1. 


et 


Annotation :-— Folld. Lynn v. Bamber, {19380) 2K. B. 72. | 


account that 


errors 


mreliminary points raised.) -- 


will grant permission to reopen an 
has been avttied for 
less considerable 
where the parties stand in a tiduciary 
telatlonship.—Ranim iv, Low (1924), 
I. L. R. 3 Ran. 1.-—IND 


495b. ------- —~--.}—Since the Jud. Acts the equit- 


able principle that active & fraudulent con- 
cealment on the part of deft. constitutes a 
good reply to the Stat. Limitations is applic- 
able even to pure common law causes of 
action; & even without the element of 
active conccalment the Statute is no answer 
to a claim based on fraud. 

In 1021 deft. sold pitf. plum trees war- 
ranted as ‘‘ Purple Pershore.”’ Pitf. some 
years afterwards, finding that the trees were 
not ‘“ Purple Pershorec,’’ brought an action 
in 1928 claiming damages for breach of 
warranty. Deft. denied the breach & 
pleaded the Stat. Limitations. In his reply 
pitf. alleged fraudulent representation by 


falsitied pence ai «, Low 


(1924), I. L. lh. 3 Ran. 1.—IND, 
362 ili. ——— Parties in fiductary 
relationahip.}—-The cts. will grant per- 
to surcharge & falsify an 
that bas been acttled for 





| 
| 
than uaual 
| 
i} 


| mission 
, account 


by deft., an order was made fn chambers 
for ay account under the Rwes of the 
Supreme Ct., 1909, Ord. 15, r.1. 0 Prior 
to the order being rade pleadings had 
been delivered, & in his defence deft. 
made certain allegations which were 
disputed by pltf.:--Held: — theac 
allegations did not raise preliminary 
paints to be decided before the takin 
of the accounta, but. pointa which woul 
arise oe the taking of the accounta. 
-——-LE MESURIER vv. CONNOR, [1927] 
Ww, A. L. hh, 68.— AUS. 


PART I{l. SECT. 3, SUB-SECT. 8.~- 
B. (a). 


ad. Fa beset of error ~~ Parlies 
in fiduciary relatlonship.}—The cts. 


@ 


PART IIL. SECT. 8, SUB-SEOT. $.—- 
db), 


318 iv. ——-—-.}—-Where a single 
fraudulent crror is discovered in settied 
accounts, the proper order for the ct. 
ta make is for the revpening of the 
whole account.—-Ranm vr. Low (1934), 
1. L. R. 3 Ran. 1.—IND. 


PART Ill. SECT. 8, SUB-SECT. 8.—C. 
862 ii. For whai miastakes.--- 





(| Where an error of importance bas bern 


| 


proved ip an account stated, though 
such error may not be important 
enough to justify the ope of the 
settled accounts, the ot. shoul 
the ‘accounta to be surcharged 


12 


permit j 
& 


' errors lesa considerable than usual 


where the parties stand in a fiduclary 
oe ans ve. Low (1924), 
I. L. R. 3 Ran. 1.—IND. * 

366 1. Overcharye—Acquiesced in. }-~ 
Where an oven ies bee been paid by 
a principal witb owledge of the 
overcharge & without protest, he 
cannot be permitted to question such 
payment after the accounts have D 
settled.— Ranm cv. Low (3924), I. L. R. 
3 Ran. 1.—IND. 


PART IIT. SECT. 7. 


439 i. General rule.}-—ForRT FRANCES 
Prup & Paper Co. v. SPANISH RIVER 
Puutp & Paper Mitia, LT., {1981} 2 
p. I. R. 97.—CAN, 


deft. & also fraudulent concealment of the 
breach :—Held: cither of these pleas was 
relevant in answer to the Stat. Limitations. 
However, pltf. upon the evidence had failed 
to establish the charge of fraud.—LyNNn v. 
BAMBER. [1930] 2 K. B. 72; 99 L. J. K. B. 
604; 143 L. T. 231; 46 T. L. R. 367; 74 
Sol. Jo. 298. 


497a. Variation of specialty by parol agree- 
ment.|—Since by Jud. Act, 1873 (c. 686), 
s. 25 (11), as re-enacted by Supreme Court. 
of Judicature (Consolidation) Act, 1925 (c. 49), 
s. 44, in the case of a conflict: between the 





Vol. XX.--Equity. Cases 495b—-6888. 


rules of law .& the rules of equity the rules 
of equity are to prevail, a contract under seal 
may be varied by a subsequent parol agree- 
mont.—BERRY v. BERRY, [1920] 2 K. B. 316; 
98 L. J. K.B. 748; 1411. 7. 461; 46 TT. FR. 
524, D.C. ; 


Add. Annotation :—Reftd. Uyman v. Hyman, 
Hughes v. Hughes (1928), 189 L. T. 416. 


504. Add. Annotation :—-As to (2) Refd. Re Wait, 
[1927] 1 Ch. 606. 


Add. Annotation :-~Refd. Re Mason (1928), 
97 1.. J. Oh. 321. 


501. 


506. 


Part VI.—Priority. 


509a. 





-]|—ANON. (1675), 2 Cas. in Ch. 208 ; | 
22 1. R. 913. 


511. Add. Annotations :—-Apld. Commonwealth 
Trust ». Akotey, (1926].A.C. 72. Refd. Jones 


v. Waring & Gillow, [1026] A. C, 670. 


Part Vil.—Notice. 


643. Add. Annotations :—Aa to (1) Refd. Parker v. 
Judkin, [1931] 1 Ch. 475. Generally, Refd. 
Re Murphy's state, Morton v. Marchanton 
(1930), 74 Sol. Jo. 321. 


-]|—The doctrine of constructive notice 
operates adversely to a person who neglects 
to inquire ; it does not entitle such a person 
to claim for his own advantage ta be treated 
as having knowledge of the {sets which 
inquiry would have disclosed. ~ Tlouvasyron 
& Co. v. NOTHARD, LOWE & Wii, [1927] 
LK. B. 246; 961. J. K. B. 25: 156 0. T. 
140, C. A.3 affd., [1928] A.C. 1, H. L. 

Annotation :-- Refd. Newsholme Bros. ». Road Transport. | 

& General Insee. Co., Ltd... (1029! 2 K. RB. 3456. 

659. Add. Annotations :-—Apld. Greer v. Downs 
Supply Co., [1927] 2 K. 1B. 28.) Refd. News- 
bolme Bros. v. Road Transport & General | 
Insee. Co., [1929] 2 K. B. 356. 


661a. -—— -——~-.]-—As a general rule the equitable 
doctrines of constructive notice are not to be 
extended to purely commercial transactions. 
--GREER v. Downs Supply Co., [1927] 2 
K. B. 28; 96L. J. K. B. 534; 137 L. T. 174, 
C. A. 


649a. 





nn 


686. Add. Annotation :-—Generally, Refd. Man- 
chester & County Bank v. Monk (1029), 78 
Sol. Jo. 465, 


Add. Annotation :-—As to (1) Refd. Kredit- 
bank Cassel G.m.b. HH. v. Schenkers, [1926] 
2K. B, 450. 


688a. - -- Purchase of property from company--- 
Property charged with annulty-—-Sale to com- 
pany by executors as ‘* beneficial owners.’’]. - 
Testator, who died in 1914, bequeathed his 
business & other assets & devised freehold 
property to his two sons, charged with an 
annuity in favour of his widow of £300 per 
annum, In 1928, the sons, who were also the 
exors. of the will, formed aco., & “ as bene- 
ficial owners ”? conveyed the property to the 
co. In 1925 the co, sold the property to J. 
The conveyance recited that the co. were 
seised in fee simple in possession, free from 
incumbrances, & tt purported to convey a 
like estate to T. The co. afterwards became 
insulvent. The annuitant claimed that the 
co. were liable to pay the annuity, & also that, 
J. beld the property subject to the charge, by 
reason of the fact that the circumstances 


Le se eed tone 


687. 





OR eT oe me | Cham res ree net NS 


PART IV. SECT. 2. 


sl. In Ontario— Deprivation of right 
to present claim to Department of Crown 
Lands.)~-JOHNSTON v. STEACY, [1926] 
4 D. L. R. 902: 59 QO. L. R 475.—CAN, 


PART VI. SECT. 1, SUB-SECT. 1.---A. 


513 ii. o-=J--Where — tavo 
claimants to a fund have equal rights 
in equity to that fund, and one of the 
claimants has the legal title to it, the 
latter’a claim will prevail over that of 
the other. 

H., « dealer in motor cars, agreed to 


eee ae 


buy a ear from the owner thereof for |; 


cash provided pitf. co. would finance 
the purchase. Accordingly, under an 
arrangement made with pltf. co. he 
had a Hen contract executed by the 
owner as vendor & himself as purchaser. 
This contract, which was assigned by 
the owner to the co., Was  din- 
counted by it. H. then sold & de- 
livered the car to one EK. under a lien 
contract which deft. co., having no 
notice of pltf. co.’¢ rights, discounted 


on FL.'s ussiguiment & delivery of the 
contract to it. H. abseonded & the 
present action between the two cor, 
was brougbt to determine which of 
them was entitled to the napaid portion 
of the purchase-priee duc from kh, :--- 
Held: K. was entitled to euforee bis 
contract of purchase event as against. 
pitf. eo., & as between the two cos. 
deft., huving the possession & the right 
Lo retain the possession of E.'s contract. 
with K., had the superior right to 
receive the payments thereunder. 

IMPERIAL FINANCK OCoreN., ith, v. 
KINELITY Trust Co.. 1930) 2W. W. 1h. 


769: 4D. L. R. 827: affd., (1981) ¥ 
WLW. 786203 D. E.R. BOL 
CAN. 


PART VI. SECT. 2, SUB-SECT. 2.---A. 
614i. Time alone insuficient tu give 
prionty.}-—A widow & administratrix 
had carried on the business of deceascd, 
& eppviuted ber son to act as Inanager, 
ng him cheques blank ag to tho 
amount, & 38 oo behalf of the 
trading co. ith this money the son 


13 


: 


Petia varioux securitics which he 
odged with the bank to secure over- 
drafts for himself & for the co, The 
next of kin sought a declaration that 
tho securities were assots of deceased, 
& wero held by the bank in trust for 
them :—-fleid : the equitable estate of 
the bank took precedence over the 
squity of the next of kin in spite of 
the latter’s priority of thnoe.—Soor, 
ve. Bcorr (1924), 58 I. L. VT. 187.—--IR. 


PART VII. SECT. 3, SUB-SECT. 1. 


648 i. Nature of doctrine. }|--—-ENDEI 
CAN. GRAVES (1856), 2 BE. & A. .--- 


PART VII. SECT. 3, SUB-SEOT. 2. 


659 i. Cummercial trunsacttona— 
Doctrine not applicable.J}— Attention 
drawn to Greer v. Downs Supply Co., 
No. 66la, supra.—R. vo. MCPHERSON 
& QuiGLey & UNION BANK OF CANADA 
(Alta.), {[1927) 4 D. L. R. O87; 8 
WwW. W. R. 416.—OCAN 


‘9 
* 


Cases 688a—815a. ENaLish AND Empmer Digest SuPPLEMENT. 


attending the conveyance to him should have L. R. 10 C. P. 420. Refd. Adams v. Lambert (1838),,2 
put him upon inquiry as to ‘tu -axiatence <= aor ae ; Carroll v. Keayr, Keays v. Carroll (1873), 


eld: (1) the co. had notice of the charge 727. Add. Annotations :—Apld. Melzak v. Lilienfeld. 


& were liable, & debenture holders of the ; : 
co. could not take the co.’s assets free from Fag Prat 480; Flexman v. Corbett, [1930] 


the liability, but (2) J. had not been put 
upon inquiry either (a) because the sons had | 729. Add. Annotation :——-Apld. Flexman v. Corbett, 


purported to convey not as executors but as [1930] 1 Ch. 672. 
‘‘ beneficial owners”; or (b) by the fact | 74g. Add. Annotation :—Refd. Re Des Reaux & 
that the assignment to the co. was one not Sctchfield’s Contract, [1926] Ch. 178. 


only of testator’s freeholds & leascholds, but 


also of Ieaseholds acquired since his death ; | 755a. Stock standing in joint names—-Whether 


or (c) because in the deed assigning to the notice of trust.}—The fact that stock or 
co. there was a recital which showed that a shares are standing in the names of joint 
leasehold had been deposited with a bank to owners is not notice to persons buying, or 
secure an overdraft; or (d) because in the lending money on the stock or shares that the 
deed of 1023, the seal of the co. as purchasers, owners are trustecs, nor does it put on such 
was fixed in the presence of two directors, persons the duty of inquiring whether the 
one of whom was one of the sons. These property is held in trust.—KAEMENA vv. 
facts did not amount to constructive notice CENTRAL BANK OF LONDON, Lrp. (1888), 
to J. that the sons were not sclling as exors., 47. L. RR. 657. 


& he was therefore entitled to hold the | 759. For “(1836)” read ‘ (1839).”’ 


property freed from the annuity.—PARKER —_ . 
v. JUDKIN, [1931] 1 Ch. 475; 100 1. J. Ch, | 7808 Notice of mortgage—After payment of pur 




















rQ. TY ane C1 chase-money countermanded—Countermand 

159; 144 J. T. 662, C. A. withdrawn.|—-An owner of a house mortgaged 

688b. —-— —-—— Assignment to company of, to first, second & third mtgees. He then sold 

leaseholds acquired since testator’s death. }~- it, subject to the first two incumbrances only, 

PARKER v, JUDKIN, No. 688a, ante. , to a purchaser who paid for it & took the 

688c. - Recital in assignment to assignment, but owing to misgivings he 

company]. PARKER v. JUDKIN, No. 688a, countermanded payment of the cheque, & 

ante. then for the first time received notice of the 

688d. ——-. ..—-- Assignment to company in existence of the third mtge. Being, however, 

presence of two directors--One director threatened with a summons in bkpcy., he 

executor.}—PARKER v. JUDKIN, No. 688a, withdrew his countermand, & the cheque was 

ante. paid eee ue was nee a purchaser for 

iat ae ra value without notice.—TILDESLEY v. LODGE 

ee nae a neato Gh oae Torbay Hotel ». (1857), 3. Sin. & G. 543; 30 L. T. O. S. 29; 
ees amas 3 Jur. N.S. 1000; 65 B. R. 772. 

ear e 496: ia 5 2 Bal Smita (1808), 14] 7g0b. Notice of second mortgage—After first 

: : aa : mortgage discharged & purchase-money paid 


Annotations :— Consd. Pope v. Garland (1841), 4 Y. & C. Ix. 
$04; Drysdale t. Mace (1854), 2 Sim. & G. 395 ; Grosvenor but before assignment of term.|—MEYNELIL 


v. Groen (1858), 28 L. J. Ch. 1733) Philuips v. Miller (1875), v. GARRAWAY (1662), Nels. 63; 21 E.R. 790. 





Part Vill_——Equitable Assignments. 


770. Add. Annotations :--Distd. Kursell v. Timber Franklin v. Smith, [1928] Ch.10; Re Williams, 
Operators & Contractors, [1927] 1 K. B. 298. Richards v. Williams, [1930] 2 Ch. 378; 
Consd. fie Wait, [1927] 1 Ch 606; Cotton . | Blakey v. Pendlebury’s Trustees (1931), 47 
Heyl, [1930] 1 Ch. 510. Refd. Re Smith, | T. LL. R. 508. 


Part IX.—-Conversion and Reconversion. 


75a. ——— —--—.]—Money was to be laid out in | 807. Add. Annotations :—Folld. Re Carrington, 
land, to be settled to the husband for life ; Ralphs v. Swithenback, (1931) 171 L. T. Jo. 
remainder to raise portions for young children; 478. Refd. Re Calow, Calow v. Calow, [1928] 

| 

| 

| 


ae money was pr Wedel invested, by Ch. 710. 
irection of the husband, in S.S. annuities ; ade 
afterwards by will he devised generally all his BE nee ee pees tare 


s. 71.J]—Testator, who died in 1875, speci- 
peally adel ie real rg share = freeholds 
mixk So: to his son P. for life with remainders which 
ages (1793), 4 Bro. C. ©, 333; 29 E.R. never took effect & devised the residue of 

yaar, | his real estate upon limitations which in 
803. Add. Annotation :—-Refd. Re Carnarvon's | 1878 were held by the ct. to give testator’s 


manors, etc. to certain uses; the money in 
the-funds must be laid out in land.—H1ckMaAn 


Chesterfield S. E., Re Carnarvon’s Lighclere son W. an estate tail therein. In 1877 the 
S. EF. (1926), 70 Sol. Jo. 977. freeholds, the undivided share in which was 


ee NOR eek erm ee ee ee ee 





ee 





ear ce 








OR A a A ER NINE A at nna a pe 


PART VII. SECT. 8, SUB-SECT. 6. | notice of the title under which such { without risk, ignore.—NaTionaL BaNnK 
, ossession is retained which any one | OF AUSTRALASIA, LTD. v. JOSEPH, [1921 
780 iv. ——--.}-— Possession is in itself , Realing with the property cannot, | 1 W. W. R. 379.—CAN. 
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devised to P. for life, were sold under Leases 
& Sales of Settled Estates Act, 1856 (c. 120), 
& the proceeds of sale representing such share 
were paid into ct. After the sale W., who 
had previously executed a disentailing deed 
dealing in general terms with the lands 
devised to him by testator’s will, executed 
another disentailing deed dealing in terms 
with the undivided share & the money in 
ct. resulting from the sale thereof. Neither 
of these deeds was exccuted with the consent 
of P. as the protector of the scttlement. W. 
died in the lifetime of P. having by his will 
devised his residuary real estate to appit. & 
bequeathed his personal estate to reaps. At 
the death of P. in 1920 applt. petitioned for 
payment out of ct. of the money, claiming 
that it had passed to him as residuary 
devisee of W.:—Held: the money retained 
the character of real estate inasmuch as 
Fines & Recoveries Act, 1833, 8. 71, did not 
convert disentailed money into personal 
estate for all purposes, but merely directed 
that it should be treated as personal estate 
for the purpose of the form of a disentailing 
deed.—te Dickson’s Serruup LEsrates, 
[1921] 2 CL. 108; 90 L. J. Ch. 453; 125 
J. 'T. 528 ; 35 Sol. Jo. 532, C. A. 


817a. ——~ Law of Property Act, 1925 (c. 20), Sched: 
I., Part IV.—General devise. ]-—A testator, who 
diced in 1928, devised to applt. all his freehold 

& copyhold property & gave all his leasehold 
property & personalty to trustees on certain 
trusts. ‘Testator was absolutely entitled to 
two equal ninth parts of the residuary real 
estate of his father & to one-fourth part of 
certain mines & minerals :—/Meld +: uso result 

of Law of Property Act, 1925 (ce. fu), Sched. L, 
Part IV., & sect. 35, the real property Locame 
subject to a trust for sale, with the -coult 
that testator’s interest became, on tie 
passing of the Act, personal property fy 
reason of the conversion so effected, &, there- 
fore, passed under the gift of personal estate 

& not to the devisee.-—dte KEmeriokNe, 
CHARLES v. KEMPTHORNE, (19801 LE Ch. 268 ; 

09 L.J.Ch.177; 142 L. 0.111; 467. Ll. | 
15, C. A. 
Annotations :-—Apld. Rte Newman, Siater v. Newman, (1250) 
2 Ch. 409. Refd. We Littlewood, Clark v. Littlewood | 
(1930), 47 'T. La. oR. 793 Ate Cruse, Gass ¢. Ingharo, | h050| 
W.N. 206; Re Tong, Wilton v. Bradbury, (£031) 1 Ch. 202. 


817b. 


Oo Ce ae A a NT 








——- Specific devise. )|—-In 1922 testator 
& bis brother J. were seised of B. as tenants 
in common in fee simple in cqual undivided 
moieties. By his will dated May 15, 1922, 
testator specifically devised “‘ all my moicty 
or equal half part or share & all other my 
share in ’’ B. to J. 

On Jan. 1, 1926, the Law of Property Act, 
1925 (c. 20), s. 35, & Sched. I., Part IV., 
para. 1 (2), came into operation, & 33. thence- 
forth vested in testator & J. as joint tenants 
on the statutory trusts for sale. On Jan. 29, 
1929, testator died without altering or con- 
firming his will :—-Held: the specitic devise 
was adeemed by the imposition of the 
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925 ili. JM. having | 
specifically devised certain land, entered | 
i 
{ 
( 


| 
| 
: 








into an agreement with the tenant of 
portion of the land that, in the event 
of the Jrish Land Commission advanc- 
ing £500 Guaranteed Land Stock to 


the tenant, the tenant would purchasc, 
& he would sell, for that sum, & tho 
agreement provided that the 
would execute the forn.al Land Cotn- 
mission agreement for sale on the terms | 
of the agreement. M. 
entered into a forma) agreement with the 
tenant for sale at £500, & the sale was 


Vol. XX.—Equity. Cases 815a—968. 


statutory trusts, & J. took nothing there- 

under.—Re NewMAN, SLATER v. NBWMAN, 

[1980] 2 Ch. 409; 99 I. J. Ch. 427; 148 

Il. T. 676. 

}—Conversion out & out of real into 
personal estate, in a will, only arises where 
a testator, by a will duly executed to pass real 
estate, directs that the produce of the real 
estate shall be treated at his death as if it 
had in all respects the quality of personal 
estate. —WHYTALL v. KAY (1833), 2 My. & K. 
765; 31. J. Ch. 94; 30 15. R. 1136. 

859 Add. Annotations :-— Refd. Re Conquest, Royal 
KMxchange Assce. v. Conquest, (920) 2 Ch. 
353.3; Be Whitaker, Rooke v. Whitaker, (1929 | 
1 Ch. 6862. 


Add. Annotation :-—Consd. Re White, Pitman 
v. White (1929), 46 T. L. RR. 30 
914a. -— ——-.]---COLLINGWOOD v, WALLIS (1727), 
1 Bq. Cas. Abr. 8053 21 1. R. 1128, GC. 
915. Add. Annotution: -Refd. Ormond Invest- 
mont Co. v. Betts, (1027/2 IC. 1B. 3826. 
937a. —-— Specific devise of land subject to con- 
tract for salo.|-—Testator in 1925 devised all 
his freehold property situate at D. to trustees 
upon trust to hold same or the proceeds of 
sale thereof for his two sons named as joint 
tenants, & gave & bequeathed his residuary 
real & personal estate to other persons. 
Testator possessed at the date of his will an 
undivided moicty in some thirty-seven acres 
of freehold land at D., ten & a half acres of 
which he had, in 1921, contracted to sell, 
He died in 1925, before the purchase had been 
completed, & owing to difficulties of title 
completion did not take place until Dec. 
1925 :—-Held: the will having been made 
after the date of the contract for sale, & 
with full knowledge of that contract, indicated 
un intention, as shown by the reference to 
proceeds of sale, to pass whatever estate 
testator had in the property, though it was 
only part of his freehold land at D., to the 
specific devisecs..--Ne CaLow, CALow vu, 
CaLow, [1928; Ch. 7103; 97 1. J. Ch. 258 ; 
139 L. T. 285; 72 Sol. Jo. 437, 
Add. Annotation: :—Apld. Re Calow, Calow v. 
Calow, [1928] Ci. 710. Folld. Re Carrington, 
Ralphs v. Swithenback (LO3L), 171 1. TP. Jo. 
A7#, 
956a. -—--- wong By will made in ILL 
testator specifically bequeathed his C. shares 
to certain relatives. In 1927, by agreement 
in writing, he granted to Hf. an option to 
purchase all his C. shares within one month 
of his death. le died in 1930, & IT. exercised 
the option :—Held: the case was governed 
by the decisions in Lawes v. Bennett, No. 807, 
& Weeding v. Weeding, No. 056 ; the specific- 
ally bequeathed shares had therefore been 
adeemed, & the proceeds of their sale formed 
part of the residuary cstate.—Me CARRING- 
TON, RALPHS v. SWITHENBANK (1031), 100 
L. J. Ch. 200; 146 L. T. 284, C. A. 
962. Add. Annotation :—Apld. Re Calow, Calow v. 
Calow, {1928} Ch. 710. 
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871. 


956. 


were en eo eS a — 


carried "outi--dfeld > the land stock 
paased under the resiJduary clause tu 
the will as personalty as & from the 
date on Whieb the Land Comrolasfon 
aprecd to advance the purchase money. 
—MILEY v. Canty & Miner, (1927) 
I, R. 641.—IR. 


artis 


| 
| 


dicd, & bis exors. 
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Cases 964—1283a. 


064. Add. Annoiation :—Apld. Re Calow, Calow v. 
Calow, [1928] Ch. 710. 


970. Add. Citation :—1 Coll. 80, n. 


992. Add. Annotation :—Refd. Re Silva, Silva v. 
Silva, [1929] 2 Ch. 198. 

1006. Add. Annotation :—Consd. Re Silva, Silva v. 
Silva, [1929] 2 Ch. 198. 


1007a, ———- ——- —-—-- —-——_.]—In 1924, by an 
order of the Ch. Div. funds in ct. belonging 
S., a person of unsound mind not so found, 
were invested in a freehold house as a 
residence for S. The order did not say 
whether the house was to be regarded as real 
or personal estate. The house was sold, 
pursuant to an order of the master in lunacy, 
in 1927, & the proceeds of sale were invested 
in 34 per cent. Conversion Stock. S. died 
in J928 a widower & without issue :—Held: 
the frechold house became the real estate of 
S., & that the proceeds of sale retained the 
character of real estate, & passed to the heir 
at law.—Re Sitva, SILva v. SILVA, [1929] 
2 Ch. 198; 08 L. J. Ch. 459; 141 L. T. 452. 


1008. Add. Annotation :—Folld. Re Silva, Silva v. 
Silva, [1920] 2 Ch. 198. 


1084. Add. Annotation :—Apld. Re Price, [1928] 
Ch. 679, 


1087. Add. Annotation :—Consd. Re Bund, Cruik- 
shank v. Willis, [1929] 2 Ch. 455. 
1040a. -J}—A husband: by his will, 
‘ directed the remainder of the produce of his 
real & personal estate t be placed out at 
interest, & the dividends & produce thereof 
to be paid to his wife during her life :-—Held : 
she was entitled to have all the property of 
testator, including the reversionary interest 
in the annuity, treated us converted at the 
time of testator’s death.—JOHNSON v. ROUTH 
(1867), 27 L. J. Ch. 3805; 6 W. R. 6. 
Annotation ---Refd. Warrington (Countess) ». Atherton 
(1864), 4 New Kop. 206. 
1049a. -———.J——Testator devised his real & 
personal estate to trustees, charging them not 
to sell, if they could avoid it, the real property 
till the end of nineteen years; but if they 
should sell part, to noble the proceeds to 
pay off his mortgaye debts, & to hold the 
residue till the end of the nineteen years, 
when the proceeds were to be paid to his 
children, A., B. & C. in certain shares. The 
trustees declined to accept the trust. All 
the cestuis que trust then executed a deed 
of trust, by which they agreed to divide the 
property into two classes. Class 1 was to be 
sold immediately, to pay testator’s debts. 
Class 2 was to be held by the trustees named, 
in trust for the purposes of the will, so far 
as not inconsistent with the trust deed, to 
pay the rents accruing to the parties as erititled 
under the will, & with power to a majority 
of the trustees to sell even within the nineteen 
years, at the end of which period, however, 
the property was to be sold absolutely, & 
the proceeds divided as the will directed. 
iB. died before the end of the nineteen years : 











-—Held: (1) under the trust deed there was 


ee 


PART IX. SECT. 4, SUB-SECT. 3.—E. 


gy. 22 (5)—Consiruction.}—Held: this 
sub-sect. by its terms applies in favour 
of ng for, & to whom, the land, if 
uot disposed of, would have been held 
& gone under the settloment. Onve 
the beneficial interest has become 


12 ew. 





ot eee ce Sete 





absolutely vested 


rernainderman, the settlement has come 
to an end, & any subsequent devolution 
from such remaind 
said to be under 

onree te. Lucas, [1929 
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& conversion out & out of class 1 from the 
date of that deed; but that there was a con- 
version of class 2 only at the end of the 
nineteen years, or, if sold before that period, 
then at the time of such sale; & the inter- 
mediate rents of the part remaining unsold 
went to those entitled to the real estate ; 
(2) semble: under the will taken by itself, 
there was no conversion till the end of the 
nineteen years of that part of the real property 
which was then unsold, any conversion 
possible before that period being only for 
a certain limited purpose, that is, to pay 
debts of testator.—FERRIE v. ATHERTON 
(1852), 20 L. T. O. S. 170, H. L. 

1061a. ——— Discretion to sell immediately for 
limited purpose.]—FERRIE v. ATHERTON, No. 
1040a, ante. 

1065. Add. Annotation :—Refd. Re McKee, Public 
Trustee v. McKee, [1931] 2 Ch. 145. 

1068a. +—-.]—When property is given by will 
on trusts for conversion & investment, & 
to hold the investments on trust for a tenant 
for life & remaindermen, with a discretionary 
power to the trustees to postpone the con- 
version, & a provision that the income until 
conversion is to go to the tenant for life, 
that provision extends to property, such as 
@ reversionary interest, which is not pro- 
ducing income as well as to property of a 
wasting character. 

In adjusting the rights as between tenant 
for life & remaindermen in respect of a 
reversionary interest which ought to have 
been but has not been converted by trustces, 
interest should be calculated at the rate of 
3 per cent.—ROWLLS v. BEBB, Re Rows, 
WALTERS v. TREASURY SoLictTor, [1900] 
2 Ch. 107; 69 L. J. Ch. 562; 82 L. T. 638 ; 
48 W. R. 562; 44 Sol. Jo. 448, C. A. 


Annotalions : --Consd. Re Woods, Gabellini vr. Woods, [1904] 
2 Ch. 4: Re Baker, Baker v. Public Trustee, [1924] 2 Ch. 
271. Refd. te Hargreaves, Hargreaves v. Hargreaves 
(1902), 86 L. T. 43; /te Whiteford, Inglis vo. Whiteford, 
Pees 1 Ch. 889; Re Beech, Saint v. Beech, [1920] 1 Ch. 


1268. Add. Annotation :—~Refd. A.-G. for Alberta 
v. A.-G,. for Canada, [1928] A. C. 475. 


12838a. Reconversion by foreclosure—Effecit of 
Conveyancing Act, 1911 (c 37), s. 9— 
Intention to accept reconversion.|—Testator, 
who died in 1861, devised his real estate in 
strict settlement & empowered the trustees, 
with the consent of the tenant. for life, to sell 
the same or any part thereof, & directed them 
with such consent to invest the proceeds of 
snje in the purchase of freehold land or in the 
public funds or on real securities to be 
respectively settled & held to & upon such 
uses & trusts corresponding as nearly as 
might be with the uses & trusts therein 
declared concerning the land sold, with power 
for the trustees from time to time with 
the like consent to vary such investments. 
In the events which happened tke material 
limitations of the will resulted as follows: 
‘To the use of E., T. & J. successively for life 


a eens name a 





A ES OT oe GE “te gs SS ee RE ee ee oa a a tee 


PART IX, SECT. 9, SUB-SECT. 2.-—A. 


1284 i. Election by —— absolutely 
entitled.|—Although there may be u 
trust for convertion, the beneficiaries 
may, if absolutely entitled. elect to 
take the property in ite actual state.— 
CRAWFORD rt. LunpY (1876), 23 Gr. 
244.—CAN, 


in possession in a 


erman cannot be 
the settlement.— 
}I. R. 606.— 
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1419. Add. 


1424a. 


—— 


PART IX. eal? vais 2.-—- 
s 6 6 


1849 £. Election on behalf of infant--- 
ny Mobi pe lark oe nee make 
vantageous for an 
devisee y will be 
granting 
property in ite 





of B., T. & J. as tenants in common in tail 
general, with cross-remainders between them 
in tail general, with remainders over. In 
1867 part of the land was sold & the proceeds 
inves in mtge. of freehold land. In 
1871 E. died leaving an only daughter. In 
1881 T. died a bachelor. In 1898 the sur- 
viving trustee foreclosed, & in 1899, by a 
deed appointing a new trustee to which J. 
was patty, the foreclosed land was con- 
veyed to the uses & upon the trusts of the 
will as if the same had been thereby speciflcally 
devised. On the death of J. in 1916 without 
issue, his executrix, who was also executrix 
of 'T., claimed that the foreclosed land in fact 
represented personalty & was subject to a 
trust for sale by Conveyancing Act, 1911 
(c. 37 ), 8. 9, & that she was entitled to two- 
thirds of the proceeds. The only daughter 
of EB. claimed the foreclosed land as tenant 
in tail under the limitations of the will, E., 
T. & J. never having disentailed :—lcld: 
(1) owing to the power to vary investments, 
the crucial time for determining the character 
of each investment was the death of J., the 
surviving tenant for life, & that the mtges. 
having ben then foreclosed the mere fore- 
closure opsrated as a reconversion of the 
property iuto realty, & that there was no 
equity on the part: of any cestui que trust under 


Annotation -—Generally, Refd. 
Twopens (1924), 130 L. T. 816. 


1816a. Contingent 


Tn nt er eet 


the will to have the personal character of the | 


investment restored to it; (2) by the deed | 


of 1899, to which all the parties able to con- | 


trol the character of the investment of the 
trust fund were parties, the foreclosed land 
was duly adopted as real estate & settled ‘to 
the uses of the will; (3) although Conveyanc- 


ing Act, 1V1L (c. 37), 5. 9 (%), nay apply to | 


land foreclosed before the commencement 
of the Act & remaining at the SaaS of the 
Act in the condition determine 


by thy fore-: 


closure, it would be unreasonable to extund | 
the retrospective operation of the section bo | 


a case like the present where previously to the 
commencement of the Act the foreclosed land 
had been definitely accepted & settled as land 
& rights acquired thereby; (4) even if, by 
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virtue of sub-sect. 5, Conveyancing Act, 1911 
(c. 37), 8. 9, was to be deemed to apply to 
foreclosed lands as from the date of fore- 
closure, the terms of both sub-sects. 3 & 4. 
had in the present case been complied with 
sufficiently to prevent the reconversion of the 
land into money under sub-sects 1 & 2; (5) 
the foreclosed land had become legally vested 
in the daughter of BE. in tail as the heir in 
tail of E.—Re Boaa, ALLISON v. Patcr, [1917], 
2 Qh. 239; 86L. J. Ch. 586; 116 L. T. 714. 

ral Twopeny, Monro vt. 


reversionary interest-—In 
personalty.]---Testator, who was entitled 
in reversion expectant upon the determination 
of his wife’s interest & contingently upon no 
issue of the marriage living to attain a vested 
interest, to the proceeds of sale of certain 
real estate conveyed by him, upon his 
marriage in 1880, to trustees upon trust for 
sale, died iu 1886 in his wife’s lifetime, 
having devised the real estate, which had 
remained unsold, to the use of his wife for 
life with remainders over by way of legal 
limitations in atrict settlement. There was 
no issue of the marriage. The real estate 
was not sold in the lifetime of the wife, who 
accepted the benefits under her husband’s 
will & died in }921 :—Held: inasmuch as 
at his death testator’s interest was a con- 
tingent reversionary interest. ino personalty, 
contingent upon the event of no posthumous 
child being born who might attain a vested 
interest, & reversionary because it was’ 
expectant upon his wife’s life interest, 
testator was not competent to effect a 
reconveraion by hia will, because he never 
became entitled to an absolute interest in 
the property before his death, & the property 
passed under his will as personalty.-—Re 
Sturt, Dr Bunsen v. Hanpvirner, [1922] 
1 Ch. 416; 91 I. &. Ch. 289; 126 L. T. 4603 
(65 Sol. Jo. 236. 


Add. Annotation --—Consd. He Silva, Silva v. 
Silva, {192} 2 Ch. 19s. 


Part X.—Election. 


Annotation :---As to (2) Refd. Re 
McKee, Public Trustee v. McKee, [1981] 2 
Ch. 145. 





Legacy to heir-at-law—Will 
operative to pass real estate.|—C., by his 
will, gave all he should leave in the world 
to trustees to pay his debts & legacies, among 
which was £1,000 to A., his brother & heir, 


& as to the residue in trust for natural ; 
Testator bad real estate in Nova : 


children. 
Scotia, but, as there were no witnesses to his 
wil}, it descended to the heir-at-law :—Held : 
supposing the words of the will would have 


iIn- | 


| 


{ 
| 
| 1438 


passed real estate, if attested in due form, | 


34 W. L. RR. 296; 
26 Man. L. K. 


fufant 

on 
election, to take 

actual state before its | 


» an order 


he LES TE ee ee On ORY 


conversion de farlo where the 
directa conversion.— Ke CaNN 


10 W. 


2h5.—-CAN, 
PART X. SECT. 2, SUB-SECT. 1. 


e (@). 
so. Incume of estate ft to widow hy 
uni for life—Widow’s property left after . 
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1428a. —--- —-—---.|---GALNER 


which was doubted, A. was entitled to his 
legacy, & also to the real cstate.-—FARQU- 
HARSON v. COLVILLE (LORD) (1772), Rom. 
129, L. C. 

. v. CUNYNGIUAM 
(1750), 1 Lili. 27, nw: 4 4. R10, TC. 


Annotation :--Consd. Ker v. Wauchope (1819), 1 Wii 1. 





a. ——-—.J|—Where by her will a wife 
expressly refrained from exercising a power 
of appointment, which she had, but abstained 
from extinguishing it & confined the opera- 
tion of her will to her own property, & there 
was nothing in the husband's will which 
either put the wife tu her election or put her 
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will | her denth ta aon hy codicit—-Ineome 
(1016), | received by widow til will & coadictl 
W. RR. 44730 ¢ proved-~—Liabilily of uidow on electton 


against will.|—Testator by his will left 
the income of itis estate to his wife for 
life, & directed that after her doath it 
should be disposed of ax set out in t 
codicil, not to be opened until altor 
her death. By the codicil he diaposed 


ee ree 


Cases 1438a—1772a. 


in the position of seeking at the same time to 
spy & to reprobate its provisions :— 

eld: she was in no way precluded from 
exercising her power of appointment by a 
subsequent will.—GRAY v. PERPETUAL 
TRUSTEE Co., [1928] A. C. 301; 97 L. J. 
ye . 85; 139 L. T. 460; 44 T. L. R. 654, 


1552a. Provision for forfeiture In case of dispute-— 


Election. |~—Re WHITWELL, SENIOR v. WILSON, 
[1890] W.N. 171. 


Annotation :— Refd. Hayncs v. Foster, {1901} 1 Ch. 361. 
1078a. ——.|]— Where 


successive _ irrevocable 
appointments are made in favour of the same 
person, the latter appointment will be held 
to be in substitution for the former, if such 
appears to be the intention of the donee of 
the power, & the person in whose favour the 
appointments are made will be compelled 
to elect between them.—ENGLAND v. LAVERS 
(1866), L. R. 3 Eq. 63; 15 W. R. 51. 


Annotations :—Expld. Re Tancred’s Settlmt., Somorville v. 
Tancred, Jte Selby, Church v. Tancred, (1903) 1 Ch. 715. 
Reld. Re Mardley’s Will, Simeon v. Freemantle, [1920] 


- 397. 


1580a. Appointment to object within extent of 


power-—No object in fact In existence—No 
election.|——BULWER v. Hoarr (1825), 3 
L. J. O. S. Ch. 227. 


1637a. 


~ 
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exercised under delegated power—No election.| 
—Re STEVENS (1912), 134 L. T. Jo. 83. - 


1619a. ——- Marriage settlement—Husband not 


entitled to elect against interests of other 
parties to marriage settlement.]—-CROKER v. 
MARTIN (1827), 1 Bli. N. 8.573; 1 Dow. & Cl. 
15; 4 E. R. 987, H. L. 


a a :—Consd. Anstey v. Newman (1870), 39 L. J. Ch. 








.]—Testator having directed 
his exors. to sell whatever real estates he 
might die possessed of, & pove given 
benefits to his heir-at-law, afterwards ac- 
quired other lands :—Held : the heif was not 
bound to elect.—Back v. Kerr (1822), Jac. 
534; 37 B. R. 952. 


Steers :—Consd. Churchman v. Ireland (1831), 1 Russ. 
- 250. 
97; Hanco v. Truwhitt (1862), 2 John. & H 


1643a. Bequest of debt to mortgagor—Devise of 


Refd. Schroder v. Schroder (1RD4),, 3 Ea Rep. 


reversion in property mortgaged.|—Testator 
having a debt secured on lands, gives the 
mtge. money to the mtgor., & desires that he 
will give a reversionary interest therein to a 
third person. The mtgor. selling the estate 
shall bring the mtge. money into ct., for the 
use of the devisee, subject to the life estate.— 
Lewis vy. Kina (1789), 2 Bro. C. C. 600; 29 


1581a. Invalid delegation of power-—Gifts conferred 
on persons entitled under 


appointment CG. C. 31. 


E. R. 330, L. C. 
Annotation :—Oonsd. Whittaker v. Whittaker (1792), 4 Bro. 


Part Xl—Satisfaction and Ademption. 


1753. Add. Annotution :— Folld. 
Rouse, Ware v. Rouse (1126), 70 Sol. Jo. GUL. 


1769. Add. Annolation :— As to (1) Apld. Pe Binns, 
Public Trustee v. Ingle, [1929] 1 Ch. 677, 


ee 


of all his ostate among his children, 
giving to two of them, ufter the death 
of his wife, a certain property, which in 
reality belonged to her. His widow, 
without proving the will. received all 
the income of tho estate for tive years, 
after the lapse of which the will & 
codici] were proved. She then elected 
against the will :—ZZHeld: her election 
related back to, & she was Hable to 
account from, the date of testator's 
death ; but, as she was not called upon 
to dlect until this action was brought, 
she should vot be charged with intcrest 
in the meantime.—Davis wv Davis 
(1896), 27 QO. It. 882.---CAN. 


PART X. SECT. 3, SUB-SECT. 9. 


sp. Widow taking different interests 
under will, j---Unuder S.'s will his widow 
took absolutely thirty-four 
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- jibe es 


acres 


devised to her worth $1,000; she also : 


worth about $1,500, but subject to a 
son's & a daughter’s right ‘to have a 
home ”’ there ‘‘as long as they are 
xingle.”” The son took absolutely the 
roxst of testator’s land worth about 
$3,500, & at the widow’a death took 
‘“*the house & lot & garden ”’ also :— 
Held: the widow was not put to her 
eleoction.— Ra Sexsmita (1025), 57 
O. L. R. 283,—-CAN. : 


sq. GUt of legacy & maintenance to son 
—Gift of mortgage debt lo mortgagor— 
Mortgage debt previously aasigned to son.) 
—RoOsBOKROUGH vw. St. ANDREW'S 
QOHURCH, THE TRUSTEES OF (1917), 35 
S.C. lt. 360; 38 D. L. RR. 119.—CAN, 


PART X. SECT. 7, SUB-SECT. 2. 


1691 ii, ——- ———.}-— P. in Feb. 1921, 
conveyed certain lands to a truet co., 
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Re Ware, Re 


& by a declaration of trust. of even date, : 


accepted by the trust co., declared 
certain trusts upon which the lands 
were to be held. P.’s wife waa to have 
a life interest in three of the parcels 
conveyed, & certain other benefits, 
& at her death the property was to be 
distributed among P.’a children ; 

life interest was to be in Heu of dower 
in all P.’s lands. 
P., by letter, requested the trust co, 
to sign a declaration of trust to the 
elfect. that it held one of the parcels 
of Jand conveyed to it, in which the 
wife was given a life interest, tu trust, 
for payment to an investment eocloty 
of $7,500 “ which payr off the loan on 
stuck for that amount held by my wife,’’ 
& this the trust co. did. By P.’s will, 
nade on the dato of the execution of the 
conveyance & doclaration, be appointed 
the trust co. his exor. & trusted. The 


died in July, 1921. In Jan. 1923, 
the trust co. made a mtge. in favour of 
an assurance co, upon three of the 
properties in which the widow claimed 
au life estate, to secure repayment of 
w large aum of money which was 
advanced to the trust co. & which the 
trust co. upped in paying off loans 
made to P. In an action by the widow 
against the assurance co, for a declara- 
tion as to her rights under the trust 
deed & declaration & for other relicf :—- 
Held: pltf. having taken & continued 
in pussession of the properties In which 
she claimed to bave a life interest, had 
elected to take the benetita given to 
her by the trust deed & declaration, & 
was, therefore, tenant for life of the 
three properties referred to.—PUCRDOM 
t. NORTHERN LIFE Agss’CE Co. OF 
Canapa, [1928) 4 D. L. R. 679; 63 
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this | 
On Feb. 21, 192), | 


took for Life his house & lot garden | wifo took nothing under the will. PP. ! 





| 


1772a. —-—— .]— WALPOLE v. Conway (LORD) (1740), 
Barn. Ch. 153; 27 Ié. R. 598, L. C. 
Annotations :—-Distd. Tolson vc. Colling (1799), 4 Ves. 483. 
Apld. Douglas ». Willes (1849), 7 
kirkham ». Smith (1749), 1 Ves. Sen. 258. 


deere tm NE a SM eit EH et a a Se ET A re es a ee te mn 


Hare, 318. Refd. 


= ee ae ete: 





ee cet ce RR te oe 


O.L. R. 125) affd. sub nom, FIDELITY 
ThuUst Co. OF ONTARIO t. PURDOM & 
NORTUERN LIFE <ASSCE. Co. OF 
CANADA, {1930] 8S. CG. TR. 119; 1 
D. L. Lt. 1008.—CAN. 


PART XI. SECT. 1. 


1743 i. Sutisfaction defined. |-— Satis- 
faction is the donation of a thing, with 
the intention, either expressed or 
iinplied, that it is to be taken, cither 
wholly or in part, in extinguishment of 
soine prior claim of the donee. The 
doctrine bas no application to cases 
where the privr portion has actually 
been transferred or paid. 

One whose life wus insured assigned 
to his son a portion of the insurance 
moneys $1,000, in consideration of au 
undertaking by the son to advance 
from time to thine moneys necessary to 
pay parts of the premiums. Subse- 
quently the insured made his will by 
which he gave to his son 81,000 ‘* out 
of the money payable at my death out 
of my life insurance policy '’ :—Held : 
the $1,000 given by the will could not. 
be regarded as a satisfaction of the 
$1,000 ussigned to the son. He MARKS 
(1921), 64 DL. RR. 516; 500.L. BR. 


473.—CAN. 


PART XI. SECT. 3, pereeres 2.-— 
e {a e 


sr. By payments to 
testalor’s Ufctime.} Held: 
money a by testator to persons to 
whom he had bequeath one-half 
of his effects, was an anticipated pay- 
ment of their provision, & not a 
donation.—BUCHANAN tv. CRAWFORD 
aor N) (1824), 2 Sh. Se. App. 445. 


legaice—In 
a sum of 


Vol. XX.—Equity.. Cases 1840—2188a. 


parent must bring into account an advance- 
ment made by testator, in his lifetime to their 
parent, is not applicable to the case of a 
parent's indebtedness to testator; so that, 
where a testator gave his residuary estate in 
trust for his children living at the poe of 
distribution & the children of any child then 
dead, grandchildren are not liable, upon 
claiming their deceased parents’ share, to 
bring into account a debt owing by the parent 
to testator’s estate.—Re BINNs, UBLIC 


1840. Add. Annotation :—Distd. Re Binns, Public 
Trustee v. Ingle, [1929] } Ch. 677. 

1878. Add. Annotation :—Apld. Re Ware, Re 
Rouse, Ware v. Rouse (1926), 70 Sol. Jo. 691. 

1878a. -|}—There is no such obligation, 
according to the rules of equity, on a mother 
to advance or make a provision for her child. 
as in the case of a father; &, therefore, when 
@ mother makes a purchase or investment 
in the name of her child, or in the joint names 
of herself & her child, that does not of itself 








afford the presumption of advancement; in TRUSTER v. INGLE, [1929] 1 Oh. 677; 98 
such & case the intention to advance is a I, J. Ch. 807; 141 L. T. 91. 
question of evidence.—BENNET v. BENNET | 2012. ddd. Annotation:—Mentd. Chaney v. 


Maclow (1928), 97 L. J. Ch. 345. 


2046a. Although interest unpaid at date of 
death.}—A person, who borrowed £100 
carrying interest at 5 per cent. per annum, 
by his will left a legacy of £100 free of duty 
to his creditor. The will did not contain 
any direction to pay debts. At the date of 
the debtor’s death there was interest due & 
unpaid in respect. of the debt. The exors. of 
the deceased paid the creditor the amount 
of the legacy & interest on the debt, up to the 
date of payment. The creditor then suod for 
the amount of the debt :—AHeld: the rule, 
that a legacy to a creditor of an amount equal 
to or greater than the debt owed by the 
testator to the ciaitor operated as a satis- 
faction of the debt, applied notwithstanding 
that there was interest. due & unpaid in respect 
of the debt at the date of testator’s death 
FirzGERALD v. NATIONAL BANK, Lrp., [1929] 
fan B. 304; 08 T.. J. J. B. 382; 140 L. T. 


2047a. —-—- Bequest antecedent to debt.]|-—Roberts 
v. BENNET (1600), 2 Vern. 186; 23 B. R. 695. 
ae :—Relfd. Northoote v. Northcote (1702), Colles 


(1879), 10 Ch. D. 4745 40 L. T. 8785 27° 





Annotation -—Refd. Re Orme, Evans vo. Maxwell (1883), 
50 L. T. 51. : 


1873b. -]—-(1) No presumption arises in 
cases of dispositions in favour of children by 
a mother unless she has placed herself in 
loco parentis towards them, & evidence that 
such is the case must be forthcoming. 

(2) Where testatrix exercised a gencral 
power of appointment by will in favour of her 
daughter, & subsequently on the daughter's 
marriage covenanted in her daughter’s mar- 
riage settlement to pay a similar amount to 
the trustees thereof, & later by codicil 
recited the appointment of a certain sum by 
the will:—Held: the provision in the 
marriage settlement was by way of satis- 
faction or ademption of the powers made by 
the will, & the codici] was not inconsistent 
with such a view.—Re WARE, fe Lousez, 
WARE v. RovsE (1926), 70 Sol. Jo. 691. 

1878. Add. Annotation :—Aa to (3) Refd. Re Binns, 
Public Trustee v. Ingle, [1929] 1 Sk. 677. 
1918a. -|——If a father devises to & daughter a 

portion equal or greater than what slice is 
entitled to out of his land by settlement, 
that is a satisfaction, but the daughter may | 
| 











e de 


2057a. —-— Although Interest unpaid at date of 
death.]-—FirzaRkratrp v. NATIONAL BANK, 
Lrp., No. 2046a, anle. 


2075a. —-—-.]—-Re SuHarro, FAwWcetTr v. SHAFTO 
(1 


have her election.— BrmGkEs v. HALES (1729), 
Mos. 108; 25 E. R. 298, 1. C. 








a .}—BRIDGES v. HALES, No. 1918a, 903), 48 Sol. Jo. 68, O. A. 
: : eee 1, | 2102. .)—-Hosrs v. Tare (1738), West 
2006a. -]—The principle deducible from the temp. aaa d. 58 On BR. I iG, L. un : 





dictum of the Ct. of Appeal] expressed in Ite 
Scoti, Langton v. Scott, No. 1840, namely 
that, in the distribution of a testator’s 
estate amongst his children & the children 
of deccased children, children claiming to take | 2188a. 


Annotation -~—Consd. Wallace v. Pomfret (1805), 31 Ven. 
542, 


2138. Add. Citation :-—3 Bro. GC. ©. 242. 
.]—K emp (Lapy) v. Kemp (1671), 








by substitution the share of their deceased | 











oy 


PART XI. SECT. 3, SUB-SECT. 3.— 


1902 1. In respect of realty.]—Doe d. 
euone vt. SAUNDERS (1842), 2 Kerr, 18. 


PART XI. SECT. 4, SUB-SECT. 2.—A. 


2087 ii. -}~A testator by 
his will, after directing the payment 
of all his just debts, appointed F. to be 
one of bis three exors. & 
went on to declare that F. should “ be 
paid out of my estate the debt or sum 
of money o by me to him the 
amount of which the said F. will dis- 
close to my other trustees.’”’ F. 
renounced probate & lodged with the 
exors. a statement of the amount of 

the words of the 


claim :—Held: 
will did not create a reget but the 


that he was indebted to F. in an 
certain amount & that F. was enti 








un- 
tled 





to payment of the sum which he 
named as owing, without further 
investigation or inquiry on the part 
of the exors.— FITZPATRICK v. GILBERT, 
GILBERT v. FITZPATRIOK, 22 Tas. L. Kt. 
29.—AUS. 


PART XI. SECT. 4, SUB-SECT. 3.—B. 


2069 {. Addition to annuity.}-- COLE 
v. COLE (1838), 5 O. 8. 744.—CAN. 


PART XI. SECT. 5. 

sj. Separalion agreement providing 
Sor support of infant son—- Provision in 
unill for support.j|-—By a separation 
agreement the husband agreed to pay 
the wife a certain sum per annum for 
“support & otherwise ’”’ of their child 
until it should become self-upporting 
or attain majority or leave the custody 
of the wife; & she agrved to accept 
sald sum in full settlement of all claiins 
which she then had or migifl thereafter 


eam 
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me 





2 Rep. Ch. 63: 21 E.R. 617. 





have for the support & otherwiso of the 
child. By his will executed four years 
later, which fee ner of all bis property, 
the husband directed his trusteca to 
pay the Income of the residue of bik 
cxtate “ towards the tnaintenance & 
education of ” sald child “ during bins 
minority °:-—Held: said provision in 
the will was iu substitution for, & not 
in addition to, that in the agreement: 
& the wife had an electlon between 
them, but was not entitled to both.—~ 
Itoss v. 1toss, (1030) 1 W. W. i. 375; 
2vD. L. HK. 423; sub nom. Ross v. 
Fossum & TORONTO GENERAL TRUSTS 
Co., 42 B.C. RR. 272.— CAN. 


PART XII. SECT. 3, SUB-SECT. 2. 


sk. Jatilure to nay contributions—— 
Joint venture---Wiecther abandonment. } 
—Davs0on v. OGriesr & GREAT, {3928} 
1D. L. R. 4793 [1998] 1 W. . R. 
286 °22 Sask. L. R. 253.--CAN. 


23672. —— ——.]—Nonro 
23788. —— 


Cases 2907a—2554.. | ENGLISH AND Ewrrr = Dicust Suri seas rt. oe es 


Part X1V.—Merger of Estates and Charges. 


LK v. GIFFORD (1690), 
2 Vern. 208; 28 BE. R. 785 


-]——Where ner a marriage settle- 
ment the trusts of the wife’s property were 
for the wife for her life & after her death 
for the husband for his life, with a ceca 
form protected life interest proviso in respec 

of the husband’s interest, & the usual lair 
- for the issue of the marriage, with a gift over 
in default of issue, which event happened, as 
the wife should by deed or will fal an with 
- an ultimate trust for next of kin the wife 
died & her will operated as an exercise of the 
power of appointment in the husband’s 





favour, on an application by the husband to 
have the trust transferred to him on the 
ground of merger of his interesta :—Held : 
there had been rio merger of the husband’s 
life estate in the reversion, because the two 
estates were not coterminous, & an estate 
might come into existence on an alienation 
of his life estate in favour of possible children 
on & re-ma. .—Re CHANCH’S SETTLEMENT 
yr tata CHANCE v. BILLine (1918), 62 Sol. Jo. 


2395. Add. Annotation :—As to (2) Distd. Re Silva, 


Silva v. Silva, [1929] 2 Ch. 198. 


Part XV.—Subrogation. 
2424, Add. Annotation :—Refd. Page v. Scottish Insce. Corpn. (1929), 98 L. J. K. B. 808. 


Satan, el arise de? ih vee ates 


| Part XVIII.—Equitable Defences. 


2488. Add. Annotation :—Aplh:. R. Hesex JJ., Petre (1928), 97 L. J. Oh. 899. ®efd. Anchor 
Ea p. Perkins, [1927] 2 K. B. 476 Trust Co. v. Bell, [1926] Ch. 805. 
248928. -J]—WHALLEY 1. WHALLEY (1860), 2 renee Add. Annotation :—Consd. Lynn v. Bamber, 
DeG. F. & J. 810; 45 E. R. 641, L. JJ. (1930) 2 K. B. 72. 
2490. sar t—For “ 8 Bro. ©. O. 646" read | 2521. Add. Annotations :—Consd. Legh v 
8 Bro. C. C. 689, n.” (1930), 148 L. T. 161; 
Add. Annotation :—As to (2) Consd. Weld v. [1980] 2 K. B. 72. 
Petre (1928), 97 L. J. Ch. 399. 2525. Add. Annotations :—Consd. Legh v 
2407. Add. Annotation :—As to (1) Refd. Weld v. (1930), 148 L. T. 161; 
Petre (1928), 97 L. J. Ch. 899. [1930] 2 K. B. 72. 
2512. Add. Annotations :—As to (4) Consd. Weld | 2527. Add. Annotation :—Refd. Jones v. Waring & 
v. Petre (1928), 97 L. J. Ch. 899. Refd. Gillow, [1926] A. C. 670. 
Anchor Trust Co. v. Bell, [1926] Ch. 805. 2552. Add. Annotation :—Refd. Douglass v. Lloyds 
2518. Citations :—For ''L. R. 5 C. P. 221” read | Bank, Ltd. (1929), 34 Com. Cas. 263. 
“L. R. 5 P. C. 221.” 2554. Add. Annotation :—Refd. Douglass v. Lloyds 
Add. Annotations :—As to (2) Apld. Weld v. Bank, Ltd. (1929), 34 Com. Cas. 263. 





v. Legh 
Lynn v. Bamber, . 


v. Legh 
Lynn v. Bamber, 





PART XIII. SECT. 3. 


av. General rule.}—In order to 
marshal, not only must there be two 
creditors of the same porson, but tne 

of them must have al funds belongi 
to the same person to which one pie 
Or Poe v. 


resort.-— Royal Bank 
Izen, [1991] 2 W. W. R. 9 


PART XV. 

' 9494 |. Sah behest gt aed e  wenorel 
rule the doctrine of subrogation does 
not ap ly in favour of a party who has 
not pala money or LB sie an iment of 8 in 
satistactton or ext 

ty, olaim, or Pncliei 
so, or who has not paid cutee b 
way of getting in a security, or the zbY 

URAOLLES v. FooKES (1889), 16 
O. R. 691.--CAN, 


PART XVI. SECT. 1, SUB-SECT. 2.—A. 


24398 |. What ie a 
on eee agreement 
Pps, kapiealn on failure to pay 


hire-purchaeoe eares: 
nent relating ba motor truck pro ded 
for payment in a cage monthly 

men The hirer could become the 
‘owner of the truck on payment in full 


of the instalments & a pee extra. 
On failure on of the hirer: to pay 
any instalment as it became due, the 
owner was entitled to seize the truck 
& credit its value as against 

due, but subject to a condition that the 
owner in no case would credit the hirer 
with more than the amount atill due 
on the contract -—Held;: the clause 
of the agreement which enabled the 
Ne : to seize the truck, &  ReOr ne 
without making any paymen 

hirer evon though the value of the 


ck may be greatly 
of the amount due under the agree- 
ment, was a atipulation by way of 
aerial which the ot. can relieve 
D ppeen 

AUN 
(1929), I. L. R. 7 Ran. ¢ i IND. 
PART XVI. SECT. 1, SUB-SECT. 2: —c. 


aw. promi pe 
Held: a penal erally. 
oplanory hale Guwpy ( (1028), ow W.L. R. 


PART XVI. SECT. 1, SUB-SECT. 3.——D. 
i.-—— ——.}—-In the case of a 


sale when the conditions are that the 


20 


purchaser shall forfeit the mone 
which he has paid if he makes default 
in any future payment, the ct. will 
relieve the purchaser from forfeiture 
where the non on-payment haa been the 
result of the deliberate misrepresenta- 
tions of the vendor, in order to expose 
ie e purchener to forfeiture.— Re ee 
Boerne. St 3D. L. B 


ba ea oie oo SUB-SECT. es 


ena e 78), i} 


PART XVIIL paid Bes SUB-SECT. 4.— 


existing legal 
U. % 'R. 487-—OAN 


25791. R 


Pitts: ‘ground of 
fraud.}—Where deft. rales @ defence 


of fraud & nilsre tation, the ct. 
will at t anit him relict if he has been 
ering the 


a diecne 
Fad oi oe oe reecitation it is the 
ty of deft. to repudiate the trana- 


peri foHi1 DL ® -~—_MBIRLEJOHN e. 
Hvao, [1994] 1 D R. 273.—CAN. 


Vol. XX.—Hquity. Cases 26870-2713, 


Part XIX.—Ne exeat regno. 


2637a. ——.]—A.-G. v. Mcckiow (1815), 1 cannot have a writ of ne exeat regno against 
Price, 289; 145 E. R. 14085, a debtor of testator, on the ground that he 


colludes with the exor.— GRAVES v. GRIFFITH 
2667a. Not residuary legatee.]—A residuary legatee 








(1820), 1 Jac. & W. 646; 37 E. R. 614, L. C. 


Part XX.——Quia Timet Actions. 


GRAIGOLA MERTHYR Co., LTD. v. SWANSEA 
Corpn., [1928] Ch. 31; 97 L. J. Ch. 129; 
43 T. L. R. 600; 71 Sol. Jo. 681; affd. on 


2702a. Nature of action.)—A quia timet action is 
a proceeding by which the ct. is enabled to pre- 
vent ita jurisdiction from being stultified.— 





Re ANDERSON-BERRY, HARRIS v. GRIFFITH, another pen {1928} Ch. 235, C. A.; (1929) 
a ya 290; 97 L. J. Ch. 111, 188 L. T. A. C. 344, A. L. 

; f : : e ° Thy — d. P h ° B t 
2708. Add. Annotation :—-Retd. Re Anderson- |?" 425) O91. KB 637, 
Berry, Harris v. Griffith, [1928] Ch. 290. ; ae ae 
2705. Add. Annctation :—Consd. Graigola Merthyr | 2712. Add. Annotations :—Consd. nderson- 

Co. v. Swan:ea Corpn., [1928] Ch. 235. a eon! P bagel : os Peart ea Ronis 

° @ ’ . 
2705a. Threatened injury to property by water- Assocn, (1930), 90 L. J. Oh. 358. 

works.]—-It is open to the owners of pro- ; 
perty threatened with injury by authorised | 2713. Add. Annotations :—Refd. Re Harrington 
waterworks to bring a quia timet action to Motor Co., He p. Chaplin, [1928] Ch. 105; 
restrain the undertakers from doing an act Hood’s Trustees v. Southern Union General 
which threatens to injure such property.— Insce. Co. of Australasia, [1928] Ch. 708. 
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Vol XXI. Cases 1—59. 


ESTATE AND OTHER DEATH DUTIES. 


Part |_—In General. 


1. Add. Annotation :—<As to (2) Refd. A.-G. v. Belilios, [1928] 1 K. B. 798. 


Re: 








19. Add. Annotation :—Generally, Refd. 
Previtée, Sturges v. Previté, [1931] 1 Ch. 447. 
22a. -}-— Testator bequeathed ‘ B. 


 eeeemeeed 


House & contents ’’ & the stables held there- 

with, the leases of which would expire in 

1995, to trustees upon trust to allow C. to 

have the use & enjoyment thereof for lite, ! 
& after her death upon the like trust for the 
benefit of L. for life. Testator directed ‘ the 
rent, outgoings, rates & taxes for the time 
being payat:le in respect of the messuage & 
premises, «4 keeping same & the contents 
thereof insured against fire & burglary & in 
a proper state of preservation, shall always be 
paid by my trustees out of the income of my 
residuary personal estate.’”? C. having died, 
was succeeded as tenant for life by L. :— 
Held: (1) on the death of C., the property 
which passed was the right to enjoy the 
benefit of the annual sum, & the case fell 
within 1894 Act, 5s. 1; (2) the principal value 
of the property should be ascertained under 
sect. 7 (5) (8), the special facts of the case 
being taken into consideration by the ecmrs. ; 
(3) the duty must be borne by IL, tit on 
equitable terms, namcly, it should in the first 
instance be borne by residue, which should 
be recouped by a policy on the life of L. to 
be vested in the trustees which at her death 
would produce a sum equal to the duty, & 
the interest on the duty & the policy premiums 
should be retained & paid by the trustees 
in each year out of the sum which wouid 
otherwise be expended by therm on B. House. 
—Re CASSEL, PuBLiC TRUSTEE v. MOUNT- | 
BATTEN, [1927] 2 Ch. 275; 96 L. J. Ch. 483 ; 


ee mea onnee 








went oe one 


Part Il.—tEstate Duty. 


187 L. T. 785; 48 T. L. RR. 7438; 71 Sol. Jo. 
804. 


Annotation :—Consd. Re Northcliffe, Arnholz v. Hudson, 
(1929} 1 Ch. 327. 


27. 


33a. 


wo 
= 


42. 
59. 


te eT 


Add. Annotations :---Aa to (1) Apld. Re Cassel, 
Public Trustee v. Mountbatten, [1927] 2 Ch. 
276. Refd. Parr wv. A.-G., {1926) A. C. 230. 
As to (6) Consd. Parr v. A.-G., [1926] A. C. 
239. Generally, Refd. Re Northcliffe, Arnholz 
v. Hudson, [1929] 1 Ch. 327. 


Death gratuity payable to representatives of 
teacher. ]-—Istato duty is payablo on a death 
gratuity granted under Teachers (Super- 
annuation) Act, 1925 (c. 69), 8. & (1), by the 
Board of Education to the personal roepre- 
sentatives of a deceased intestate teacher as 
property passing on the death of the teacher, 
such gratuity being property of which tho 
deceased was at the time of her death com- 
petent to dispose within Finance Act, 1804 
(c. 30), ss. 2 (1) (a). 22 (2) (a) as deceased 
had an authority enabling her to appoint 
or dispose of the gratuity as she thought ft, 
whether exercised by instrument, inter vivos, or 
by will, or by both.—-A.-G. v. QUIXLEY (1929), 
08 L. J. K. 1B. 652; 141 1. 7. 288; 93 J. P. 
227; 45 T. 1. WR. 455; 271. G. It. 693, C. A. 
Add. Citation :-—132 L. T. 704. 

After this case add :--~ 

e}--Sce, now, Finance Act, 
(c. 28), 8. 39. 

Add. Annotation :-—Consd. A.-G. v. 
(1930), 99 L. J. K. B. 605. 

Add. Annotalion :—-As to (2) Consd. Kosculo 
Mango & Co. v. Stag Line, Ltd., [19381] 2 
K. BK. 48. 
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PART II. SECT. 3, SUB-SECT. 1.—A. 

sa. Licence—cé& interest in licensed 
premises. |—Vhe interest of a deceased 
perce in the business carried on in 
icensed premises leased from him & 
in the lisense thereof is ‘“ property "’ 
within Death Duties Act, 1908, s. 5, 
on the value of which his estute is 
liable for payment of eatate duty over 
& above the amount of the valnation 
made under Valuation of Land Act, 
1908.—He GILMER, PUBLIC TRUSTEE 
e. STAMP DvuTIFS CoMmR., [1929] 
N. Zz. L. R. 61.—N.Z. 

sb. Provinctal bonds exempt from 
succession duty.j—Alberta provincial 
bonds, exempt from succossion duty, 
must be included In the net value of an 
estate in ordor to arrive at the per- 
centage of duty payable by any 
beneficiary, but such inclusion does not 
make the amount of the bonds subject 
to succession duty.-~/te MILLS EstaTr, 
ioe! 3. L. R. 108; (1428) 2 WwW. WwW, 
- 65; 23 Alta. L. R. 571.—CAN. 


PART II. ee 3, SUB-SECT. 2.— 
45 il. —— By deed incompletely 
exeouted.|--FEDERAL CoMR. OF Tax- 


ATION v, TAYLOR (1929), 42 C. L. RR. 80; 
SA. L. J. 65; (1929) Argus L. lt. 169. 


sc. Gift made within three ycurs before 
deuth— Money spent on tmproving house 
—Whether gift to wife.}—A husband & 
wife, with thoir children, lived together 
in a house which belonged to the wife ; 
each onjoyed a separate Incoine. ‘Nhe 
husband paid to a builder with whom 
he had made contracts about £2,000 
for Improvements & repairs to the 
house. A few- months later he died at 
the uge of fifty-three. It was found 
that the transaction was not entered 
into with intent to diminish the value 
of the husband's estate, but that the 
object was simply to {improve the 
family home in accordance with their 
ineans & station in Ufe; & that there 
was no reasou to belleve that the 
husband would not enjoy the normal 
apan of Hfe, or that he would necessarily 
predecease his wife :—HHeld: the pay- 
menta did not constitute a gift to the 
wifa of the deceased within Death 
Duties Act, 1921, of New Zealand, 
ga. 39, 39, 80 as to be doemed to be 
part of the husband’s estate for the 
purposes of that Act.—FINcH  v. 


] 


Stramre Durics Comin, (1929) A. C. 
427.—N.Z. 

sd. —-— Shares tn company tasued to 
children of deceased—-Payment by com- 
pany’e cheque debited to deceased's 
personal account—Subsequent transfer 
of debite to children’s uccounts— he- 
transfer of debita to deceased’a account 
within three years of death.|-—-Vir- 
PETUAL TRUSTKE Co. v. COMR. OF 
SraMp Dourins (1929), 29 8. KH. 153; 
46 W.N, 543 revad., 43 Co L. Rt. 247; 
$0 8S, RON. S. W. 2153 47 N.S, 
W. W. N. 108; (1980), Argus L. Kt. 
J3.—AUS. 


PART Il. SECT. 3, SUB-SECT. 2.—E. 


pi. —-—- -——~-.J By an indenture 
T., Who was entitled In fee simple to 
certain lands subject to cortaln Juases 
then current, conveyed the lasds to A., 
his daughter, for Ufe, or until tho 
happening of certain events, with 
remalnder to her children, in considera. 
tlon of covenunts by her to make 
annual pa ments to him & his wife 
during thelr lives, & to indermify him 
in respect of covenants contained tn 
the unexpired Icascs. TT. & bis wife 
predeceased tho daughter, & she 


Cases 61-080, 


(61. 


Add. Annotation :—Refd. Bird v, J. R. Comrs. 
(1924), 12 Tax Cas. 785. 
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truste of the will. In 1922 the tenant for 
life died, leaving him surviving his widow 








virtue of eny sereoment made by the 
ner g ree & th . te that ine 

0 e pro 8 nett Proceed 
the volition porty a . -—~-ANG 
Comer. oF STAMP Dorss tgs (1980), ‘Arwas 
L. R. 337 4A.L. J. 169.—AUS 


68. ieserveen of life interest to settlor 
setthe nat in a76, 430,000 was 
to pay the income 


esttlement 
eottled upon trust 
or's wife tor 6, after her 


to the Be 


The aettlor sled | in ree without having 
exercised the pant power or of ape: 


his pro property 
include *’ the bject to the 
Serle Slag" val 

2 


be | Boue., i10 clea) A. C. 


68. Add. Annotation :—Folld. A.-G. v. Farrell & two infant sons, who were domiciled in 
(1980), 99 L. J. K. B. 606. see, Bacay ae had ee ee oe 
fatal - y virtue of the proc gs in the Ch. Div. 

— ment.}—By a Aiscntauing. Peg prot s & the orders made oe ar pce BRO’ 

perty was situate abroad :—He e suc- 
art ines Gis ae ee cession of the infants to testator’s residuary 
thes for life, & then upon certain trusts _ estate was at his death a succession by virtue 
for management. There followed a dis- of Hong Kong law & to Hong Kong property, 
cretionary trust in favour of A., his wife or & it had never lost that character or fallen 
children, with remainder in trust for A.’s within 1853 Act, s. 2, & the p Avarded was not 
sons, & with ultimate remainder to E. The liable to estate duty under 1804 Act, 8s. 2 (2). 
mother died in 1925, & estate duty was —A.-G. v. BELILIOS, [1928] 1 K. B. 798; 97 
aid on the value of the settled property. ae J. = Me ee ; Pia arise 204; 44 1. LR. 
e trustees, under their discretion, then 14; 9 PDS RM 9 Ssh oo 
aid £50 a month to A. & the balance of 04. Add. Annotation :—Apld. A.-G. ve. Howe 
aoe Mahi: In et ee eae ar aaah (1925), 94 L. J. K. B. 540. 
es uty was claimed :—He n . 
executing the disentailing deed & resettle- 96a. Shares.]—T coenigie be Ph aaniens 
t, had acted a8 & person competent tO subject, was, at the outbreak of the European 
men Ae W 
dis one of within 1894 Act, ar, entitled to stocks, shares, & securities 
2 (2) (a), & Aa ee discretionary trust in his in English, South African, & American cos, 
favour was a reservation by him of an ca on ke tee Were a mga ee in 
we 7 ndoh the securities themselves were 
Pla ont a edatee Debate Ng ox "38 transferable in London i the ee - 
: | war, & at the date of testator’s death. 
LA Pree (1) (e), the pro Sect, read) ‘Testator died in 1015, in Berlin, being 
deemed to have passed on ‘A.’ ga Berd 3 & estate domiciled in Germany. By his will three- 
duty was : payable. —A.-G. v. FARRELL, [1931] fifths of his property were bequeathed to 
1K. B. 99 L. J. K. B. 605; 1 43 L. T. oe errnettag fab benanel & me 
: ths to tish & Polis eneficiaries. In 
72 030 Da 7. oe rere Refd. Re W 1915 the will was proved in Germany by the 
: p TE OrG Laid rg Ae “f > Ch. rod 42 exors. named therein. In 1022, grant of 
son, Page v. Public Trustee, | 1926] administration in England was made to plté. 

75. Add. Citations :—94 L. J. K. B. 139; 182 By virtue of Treaty of Peace Orders, the 

90 L. T. 717. Trust established in England.) deltas of Rinse cuge tae of mise tale ie i 

a. rust es ed in England.]— ustrian beneficiaries became charged wi 
By his will, made in English form, testator, & subject to the claims of the Custodian of 
who declared that the instrument was to take Enemy Property. In 1922 all the South 
effect according to the law of Hong Kong African securities were transferred to the 
where he was domiciled, devised & bequeathed South African Custodian, an exor. dative 

s property, which was situate out of the was appointed in South Africa to administer 
hi rt hich t { th p d i h Afri dmini 
United Kingdom, to trustees on ‘trust to testator’s Suuth African estate, & estate duty 
oa ek fa sum to Latag an ur A for a in ahr ige eee _ paid by him ae respect 
wife. pay certain legacies stan, thereof. Some of the American securities were 
possessed of the residue to pay the annual transferred to the American Alien Property 
ees i anaates Ve oe ceria per ane re Custodian, inputs of renner sees 1- 
or his lives or life on the death o e las can estate was granted in erica, the 
survivor of his sons in trust for his son’s securities were transferred to the American 
children. The tenant for life, who was the Custodian to be distributed by the American 
ares son of testator living at his death, administrator among the beneficiaries. All 

: ilar oo gaat re , va request the remaining peeiren sa icetegoesien with wo 
fe) e lenders, he appointed, in Englan exception of a small nee, were release 
four new trustees of the will, three of whom 0 pitf. by the English Custodian. In May, 
were resident in England. Between 1913 & 1924, plti. filed a corrective altidavit, including 
1922, owing to the tenant for life’s dealings therein those of the American securities 
with the trust funds, proceedings in the Ch. which had been released to him at that date, 
Div. were instituted & orders were made in & he paid estate duty & interest in respect 
connection with the administration of the thereof :—Held: (1) all the shares were 

"died leav. children. Hor life estate ; death to the settlor for life, & after , hia widow’s life interest therein.— 

bad not determined iu her lifetime :— | the death of the survivor upon trust | KaBETT v. STaMP DUTIES CoMR., [1929] 
: the lands comprised in the | for the children or remotet iasueasthey | A. C. 444.-—AUS. 

indenture did not form part of tho | should by deed jointly appoint, or. 

tutiable estate of A. by virtue of | in the absence of a ont ap pihegr pa af. ——— Jointly with pont ea 1896 
103 oe (k) of “*Stamp Duties | ae the ihe gd sho will oF & husband settled” property in 8. W., 

Act, 1920-24." The dominant words | appoint, & in default eof an ac polntnent ting that the sagt agi tneekror 

of that proviaion are “under or by | for the ohildren as therein provided. | should be paid to his wife during their 


joint yes ¢ & pon the death of cither 
of them daughters equally 
for their renpoctive lives. The FoBtLiGe 
died in 1914, & was survived by his 
wife :— Held: the settlement contained 
a trust “to take effect after his. °° (the 
settior’s) ‘‘ death ’”’ within Stamp 
Duties Act, 1898, of new Setth W 
gs. 58, & acco n the death o 
the 2 eettlor glk Bs a» ler sect. became 
. Stamp 
150. —A UB. 


Vol, XX1—Estate and Other Death Duties. Cases 96a—1994, 


locally situate in England & the adminis- 


trator was bound to include them as property 
of which testator was competent to dispose, 
& was accountable to the extent of the 
asseta he had received for the estate duty 
in respect thereof; (2) the basis of valuation 
of such shares was the price similar shares 
would fetch in the open market at the date 
of testator’s death.— Re Ascurottr, CLIFTON 
ee {[1927] 1 Ch. 818; 96 L. J. Ch. 


Add. Annotation:—Ae to (4) 


Refd. Re 
Bateman, [1925] 2 K. B. 429. 


107a. ——- ——- ———-.} -By settlements made in 





1906 & 1911, a lady, in consideration of 
£5,100 which was paid over to her by her 
son, conveyed certain furniture upon trust 
for herself for life with remainder to her son 
absolutely. At her death in 1918 the 
furniture was sold for £45,000, & the Crown 
claimed succession duty & estate duty upon 
the difference between the two sums from 
the trustee of the settlements :—Held: (1) 
the transaction was a bond fide sale between 
mother & aon, & no succession duty was 
holies ; (*) as to the claim for estate duty, 
here had »een a “ purchase for partial 
consideration "' within 1804 Act, s. 8 (2), the 
consideration paid represented four-fifths of 
the value of the property at the date of such 
purchase, & estate duty was payable only 
upon one-fifth of the value as at the date of 
the death of the tenant for life ; (3) ‘‘ partial 
consideration,”’ in sect. 3 (2), meant something 
less than the full & fair value as between 
buyer & seller.—He BATEMAN (BARONESS), 
(1925) 2 K. B. 429; 95 L. J. K. B. 199; sub 
nom. Re BATEMAN (BARONESS), A.-G. v. 
WREFORD-Brown, 134 L. T. 15%. 


TSOP RT TTCS OP tne en atte he 


128. 4dd. Annotations :—Refd. 


tenn: 





121. Add. Annotation :——Age to (2) Refd. Re Sarson, 


Public Trustee v. Sarson, [1925] Ch. 31. 


Re Exmouth’s 
Annuity, (1925] Ch. 280; Re Drake, Drake v. 


’ Wilson, [1926] Ch. 559. 
128a. ecoeates 


‘‘Land & chattels ’’-—- What are 
‘* chattels.’’}—By an Act of 54 Geo. 8 an 
annuity of £2,000 was inalienably settled 
on Lord BH. & his successors in title. In 
1892 the redemption of the annuity for a 
sum of £55,890 was agreed upon, & that 
amount was paid into ct. & invested in the 
purchase of Consols. The fifth Viscount HB. 
died in Aug. 1022, & the sixth Viscount in 
Feb. 1923. Questions having arisen as to 
the payments of estate duty, the ct. was asked 
whether estate duty became payable (a) upon 
the capital of the sum of Gonacla: or (0) upon 
the value of the interest of the successor to 
the title in such sum of Consols, & if estate 
duty became so payable, then whether, for 
the purpose of determining the rate of estate 
duty, such surn of Consols ought (a) to be 
aggregated with the other property, or (6) to 
be treated as an estate by itself :—Held: 
‘* chattels ’’ in collocation with settled lands 
in 1894 Act, s. 5 (6), did not suggest personalty 
generally, but those particular items of it 
which were usually settled upon trusts that 
followed the devoiution of the settled land, 
& the sum of Cousols was not ‘ chattels ” 
within the sub-sect., & must be aggregated 
with the other propery, for the purpose of 
paying estate duty.-~2e KxMOUTH’S ANNUITY, 
[1925] Ch. 280; 94 L. J. Oh. 208; 1383 L. T. 
39; 69 Sol. Jo. 411. 


129a. ——— Where duty commuted—Not aggre- 


gated with unsettled property.] — Where 
estate duty has been commuted under 1894 


a 





PART II. SECT. 4, SUB-SEOT. 1. 


91. S. P. HoL_mes vo. Stramr Dorizs 
OComR., {1927] N. Zz. L. R. 153.—-N.Z. 

sii. ——— Discharge by aon of leyitim.} 
-~A father granted a bond for £30,000 
in implement of an undertaking by bim 
in his second son’s marriage contract, 
in contemplation of the son’s marriage, 
& in consideration of a conveyance 
executed by the son’s intended wife 
for behoof of the spouses. In tho 
ma. contract the sun accepted the 
obligations therein contracted by his 
father as in full satisfaction in any 
event of all legal claims for legitim 
or otherwise he might have upon his 
father’s estate. At the date of the 
marriage contract & of the bond the 
only claim to legitim possible to the 


son was in the event of his elder 
brother predece his father. Tbat 
event happened, at the father's 


death the amount of legitim to which 
the second son would have had a claim, 
had he not discharged it, was £25,000 : 
—Held: the bond could not be 

ed as a debt incurred by the 

for full consideration in money 
or money’s worth wholly for deceased's 


own use & benefit in the sense of 
1894 Act, s. 7 (1), & did not form a 
deduction in detenmining the 


proper 

value of his estate for the purposes of 
estate duty.--LORD ADVOCATE v. 
WaRRENDER’s TROBTERS (1906), 8 
F. (Ct. of Seas.) 371.—8COT. 


PART Il. SECT. 4, SUB-SECT. 2. 


Shia ee i Bene a Mtns 
aa ? LY e we 
of his = “gerviod on apna in 

rtnership. @ FO ment o 
he 4 y selations the father 
accepted 2124,646 in full of his whole 


EL RA RTE ae EN CC EN TE ON 


rights in the oc firm & ite assets, & 
agreed to allow this sum to remain as 
a loan to the new firm at 4 per cent. 
interest, on condition that, if called 
up by bim, or in any event on his 
death, {t was to be repaid by ten yearly 
instalments. The father coutributed 
no capital to the new firm apart from 
the loan, but bad an Interest in the 
profits to the extent of a one-tenth 
share. He died {tn 1922, leaving a will 
by which he bequeathed the residue of 
his estate, including the loan, to his 
fumily, & oxtute duty war duly paid 
thereon. The two sons came to an 
arrangement with their father’s exors., 
under which the sous agrmed to repay 
the loan at once in return for a certain 
dincount ; & ip settling witb the exours., 
they retained iu the business the 
ied ood shares of the loan falling 
to them, by crediting themselves with 
the amounts fv the books of the firm. 
Within two years of the father’s duath 
one of the sons died, & extate duty 
became payable on his estate. His 
exor. rewhla & m @® reduction, 
under the ove sect., of the estate 
duty payable on the sum credited to 
the son in the firm’s books in respect 
of his share of his father’s loan :— 
Held: the father’s right to repayment 
of the Joan was not an “ Interest In the 
business * within the sect., & the sun 
standing {n the son's name in the bovks 
of the firms wae an interest in the uasets 
of the frm. & wae not identical with 
his father’s interest in the jua credit 
of the Iloan.—GLEN vv. INLAND 
REVENUE, [1926] 8. C. 44.—SCOT. 
— ——.,}-—- The proprietor 
of a wine & spirit business, by his 
trust-disposition & settlement, directed 
his trustees to convey the reaidue of 
his estate to his only daughter on her 


3 





attuining twenty-five yours of ago, 
with a dostination over in the event 
of her prodeceasing the period of con- 
veyance, & to pay her the incomo of 
the residue until that date. He 
directed his trustees to sell the business. 
The daughter died eight days ufter 
testator, under the age of twenty-five, 
& before the direction to sell had been 
implemented. Tho trustees having 
clauimed a reduction, under Finance 
Act, 1914, ». 15, of the ontate-duty 
payee on the daughter's death, in so 
ur ad axsensuble on the value of the 
business, the Coinrs. of InJand Kevenue 
refused the claim :-~—Held: seot. 16 
applicd, In reapeet that the beneficial 
 Aeeceteh pare & enjuyment of the residue, 
neluding the business, had passed to 
the daughter cn testator’s death, & 
had again passed on ber death; & 
the trnstees were, Bocrd ing: entitled 
to the relief claimed.—WAKREN'S 
TRUSTEFS v. INLAND REVENUE, [1928] 
8. C. 806.>~—SCOT. 


PART Il. SECT. 4, SUB-8SECT. 4. 

d. For ‘ Charitable purjwsea-—in 
Australia & abroad,” read “ Charit- 
able purposes——In Australia — & 
abroad.”" 


ree. 
i. 





-}—By Hstate Duty 
Assessment Act. 1914, 8. 8 (5), estate 
duty is not to be assessed upon so 
much of the estate as ls bequeathed 
*‘ for religious, sciontific, charitable or 
public educational] purposes "’ :---Held; 
as uo contrary intention appeared, the 
word ‘‘ charitable ’’ waa to be con- 
strued in ita legal & not ita popular 
ueuse.—CHRSTERMAN 0. Fep¥BAL 
Comk. OF TAXATION, (1926) A. C. 126; 
95 L. J. P. C. 39; 134 L. TT. 3603 42 
T. le R. 121.—AU8. 


Cases 1292—I6le.  EnaiisH anp Emre Dicest SUPPLEMENT. 


Act, s. 12, the property in respect of which the 
commutation has been made is not property 
on which “ estate duty is leviable "’ within 
8s. 4 of that Act & is not to be aggregated 
with other property of the same persor on 
which esta 1035) is leviable.—A.-G. v. 


Hows (Earz) (1925), 04 L. J. K. B. 540; 
183 L. T. 801; 41 T. L. R. 610; 69 Sol. Jo. 
791, O. A. 


A.-G., [1926] A. C. 239; 95 L. J. K. B. 417; 
184 L. T. 321 ; 42 T. L. R. 217, H. L. 


136a. ———- Shares.]|——Re ASCHROTT, CLIFTON v. 


Strauss, No. 96a, ante. 
186b. ——— How ascertained—Special facts to be 
considered.) —He CASSEL, PUBLIC TRUSTEE v. 
MOUNTBATTEN, No, 22a, ante. 
1387a. Bequests of shares of residue—Accruer clause 
——Calculation of value of interest of deceased 
beneficilary.]|— Viscount N. by his will & three 
codicils thereto disposed by clause 6 of his will 
of 744 hundredths of the income of his re- 
siduary estate. By sub-clause 28 he provided 
that on the death of any of the legatees, his or 
her share should accrue to the survivors. 
By sub-clause 29 he provided for the applica-. 
tion of the remaining income in payment of 
other legacies, & these being paid the remainder 
was to be applied in the same manner as the 
74} hundredths. By clause 10 it was directed 
that the capital should go in moictics to 
' charities. By an order made on July 28, 
1924, the income was divided into one 
hundred & thirds. Two of the income bene- 
ficiaries had now died. On asummons tuken 
out in these circumstances asking whether 
the estate duty payable by reason of the death 
of any person entitled to any share of the 
income was to be paid upon the value of the 
share in the capital equal to that of the income 
reviously enjoyed by such person or upon 
he like proportion of the actuarial capital 


Seamaennat 





value of the income during the respective 
lives of the several persons entitled thereto 
or other the period during which the trusts 
in respect of such income should be sub- 
sisting or how otherwise the same ought to 
be calculated & out of what fund the same 
was payable :—Held: (1) the property which 
Seer on the death of any such person must 

e taken to be a share of capital in the 
residuary trust fund, & that estate duty must 
be paid on the value of such share; (2) the 
duty payable on any such death was a first 
charge on that portion of the residue out of 
which the income was payable, & must be 
borne by the corpus of such estate.—Re 
NORTHCLIFFE, ARNHOLZ v. HUDSON, [1929] 
1 Ch. 327; 98 LL. J. Ch. 65; 140 L. T. 300. 


147a. Payment by instalments—Real property— 
Land held in undivided shares—Effect of 
Law of Property Act, 1925 (c. 20), Sched. L., 
Part IV.]—Re WHEELER, JAMESON v. COTTER, 
No. 209d, post. 

——~-,]—A.-G@. PUBLIC 


TRUSTEE & TUCK, No. 09e, post. 


Add. Annotations :—As to (1) Expld. He 
Portman (No. 2), [1925] Ch. 204. Distd. Re 
Drake, Drake v. Wilson, [1926] Ch. 559; Re 
Lomer, Public Trustee v. Victoria Hospital 
for Children, [1929] 1 Oh. 731. Refd. Re North- 
cliffe, Arnholz v. Hudson, [1929] 1 Ch. 327. 


Add. Annotations :—Folld. He Portman 
(No. 2), {1925] Ch. 204. Distd. Re Drake, 
Drake v. Wilson, [1926] Ch. 589. 

-+—A rentcharge of £50,000 per 
annum charged on L. settled estutes was 
limited to the use of deft., the fourth Viscount 
P., for life with remainder to the use of his 
eldest son during his life, to commence from 
their respective successions to the title & to 
be paid without any deduction except for 
death duties, & a similar rentcharge was 


Vv. 








147b. 


155. 


161. 








161a. 


PART Il. SECT. 6, 


132 §. dAgyregaled property—Whether 
properly aggregated more than once on 
same death.)-—‘Testator, who had two 
sons, H. & J., by his will devised certain 
real property to his son, H., in trust for 
H. for his life, with remainder to H.’s 
children as H. should ep pelat &, if 
thore should be no son of H. who should 
attain the age of 21 years, then in trust 
for his, testator’s, other sun, J. 
Tostator died in 1893, & H. eutered 
into possession of the lands under tho 
trusts of the will. J. dicd intestate & 
uninarried in 1897, leaving his brother, 
the said H., his heir-at-law. By an 
order of tho ect. made in 1908 It was 
declared that on the death of J., Ll. toak 
an estate for life, with a vosted absolute 
interost in romainder, subject to being 
divested if he left issue, in the frechold 
lands devised by his father’s will, &, 
accordingly, that H. could make a 
valid testamentary = disposition or 
otherwise dispose of his estate or 
interest in the lands. On the death of 
J., H. took out a grant of administra- 
tion, & paid duty In respect of tho 
personal property Which passed on the 
death of J., but he did not pay any 
estate duty in respect of the contingent 
interest in the lands which had been 
devised to J. by his father’s will, & 
which passed to him, H., as_ his 
brother's helr-at-law. H. died without 
issue in 1920, & osatate duty was paid 
by his oxor. on the value of the pro- 

erty which passed on his death, 

cluding the lands in question :-— 
Held: the Revenue Comrs. were 
entitled to claim estate duty on the 
death of J. in respect of his contingent 


re pr NT et Ne ie a ge or 


estate in the lands which passed on his 
death to H., & tho rate of estate duty 
was to be calculated according to the 
value of that interest when it fell Into 
possession on the death of H., together 
with the value of the rest of the estate 
of J.—Jte O’CONNOR’S, ESTaATR, HEN- 
DRICK wv. REVENUE COMRs., [1931] 
1. hi. 98.— -IR. 

sd. Degree of relationship—Calculation 
of—Leyond third degree.j—The words 
* not it gst the third degree ”’ 
occurring in Deceased Persons’ Kstates 
Duties Act, 1921, Sched. (2), Part 11., 
para. 2, refer to the method of caleula- 
tion according tothe civil law, in which 
the degrees were calculated up to the 
common ancestor, & then down to the 
beneticiury in quostion : —Held; a son 
of a first cousin of testatrix was beyond 
the third de of relationship to 
testatrix, & the Comr. of Taxes had 
rightly assessed the duty payable in 
respect of the benefit he took under her 
will, in accordance with Sched. (2), 
Part Il., para. 3, of the said Act.—Jte 
Cook (1925), 21 Tas. L. R. 11.—AUS. 

se. Selected class of relatives, }— 
The benefit of Estate Duty Assess- 
ment Act, 1914-1922, . § (8), extends 
to all property which by force of the 
will, or by the law as to the distribution 
of the estates of intestates. passes 
directly from testator or intestate to a 
men.ber of the selected class, provided 
in the case of u will that on the death 
of testator it can be shown, from the 
terms of the will & by reference to the 
stato of his irr pag Glear the property 
poker gh air beg & m him to persons 
within the class & that in no conceivable 
event can it paas from the tor 
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ne ar tn a a oe eng nineteen pre panera eer 


to any person who is outside the class. 
—SMITH vw. THE FEDERAL COMR. OF 
TAXATION (1928), 40 C, L. RK. 467; 


PART IJ. SECT. 7, SUB-SECT., 1. 

mi. ——-—-—.] ~SMYTII v. REVENUE 
Comna., [1931] I. R. 643.— IR. 

m ii. At date of death—Properly 
transferred by gift tin three years of 
panna Fog mother transferred certain 
securities in gift to each of her children, 
the total value of the securities at the 
dute of transfer being £406,662. She 
died within three years of the date of 
the gifta. The value of the securities 
at the date of her death was £453,212: 
—Held > the value of the securitios for 
the purpose of cstate duty was the 
value at the date of the donor’s death, 
& not that at the date of the gifts,— 
STRATHCONA, LOKD v, INLAND REVENUE 
Comrs., (1929] S. C. 800.--SCOT. 


PART IJ. SECT. 7, SUB-SECT. 2. 


b i. ——— Secured on home d& foreign 
assels—-Foreign assects alone sufficient 
securily.}——-The ostate*of a deceased 
person consisted of property in N.S. W. 
& of property outside the State. 
Amongst other debts there was one of 
£32,279 which wae secured by mtge. 
or charge over a part of his home assets 
X, also, over certain of his fureign assets 
which were valued at £33,427 :—Held : 
the case fel] within Stamp Duties Act, 
1920, s. 109 (3), & in assessing death 
duty on the estate po allowance sbould 
he made for the debt or any part 
thereof.—SoLLas v. STAMP UTIES 
CoMR. 1978) 78 Ss. R. N.S. W. 307; 
45 N. 8. WwW. e N. 52.—AUS. 
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limited in remainder, in the event of any | 209a. Effect of Law of Property Act, 1925 (c. 20), 


other issue of the fourth Viscount succeeding 
to the title, to the use of the sons of such 


eldest son & other sons of the fourth Viscount Annotations —-Folld, A 
3 B. 77: 
K. 


in tail male. Subject to such rentcharge, 
the L. settled estates were limited to the use 
of pltf. for life with remainder to the use of 
his eldest son for life with remainders’ over. 
By a deed poll dated Oct. 15, 1913, provision 
was made for the abatement of the £50,000 
rentcharge in certain events. The third 
Viscount, who was tenant for life of the | 
estates in question, had died in 1923, while | 
nine of the sixteen half-yearly instalments of 
estate duty payable in respect of the death 
of the second Viscount, who had died in 1119, 
remained unpaid. One of the questions for 
the decision Pr the ct. at the original hearing 
of the summons (Re Portman (Viscount), 
No. 249, post) was as to what proportion of | 
the balance remaining unpaid at the death 
of the third Viscount of the estate duty, 
which became assessable on the death of the 
second Viscount in respect of the L. estates, 
should be borne by the yearly rentcharge 
of £50,000, & it was admitted in argument. 
that there was no difference in principle in 
respect of that unpaid balance between that 
duty & that which was assessable upon the 
death ot the third Viscount. After judgment 
had been delivered & before the minutes 


to withdraw the admission made in argument 
as afuresaid, & it was directed that the 
question with regard to the liability of the 
rentcharge in respect of the unpaid instal- 
wents of estate duty assessable on the death 
of the second Viscount should he argued : i— 
Held: the effect of 1894 Act, ». }4 ()), was 
to throw the incidence of the dut © vatably 
& in proper proportions upon all persons 
becoming beneficially interested in the 
property upon which the duty was ccn- 
stituted a first charge by force of sect. 9 (1) | 
of the Act; the rentcharge, or the abated 
rentcharge, must be dealt with, as regards 
these unpaid instalments, in the manner 
indicated in the original judgment; & the 
ied would be in the terms of the minutes 
ared in accordance with that judgment.— 
Ree Pownicans (Viscount) (No. 2), [1925] Ch. 


204 94 L. J. Ch. 329; 133 L. T. 389. 


166a. Effect of hotchpot clause — Whether advances 


made over three years before death brought 
into charge.|—?e TOLLEMACHE, FORBES v. 
PUBLIC TRUSTEE (1930), 69 L. Jo. 423; 169 
L. T. Jo. 519; [1930] W. N. 138. 


170a. ———.|—-re NoRTHCLINFE, ARNHOLZ v. FLuD- 


186. 


208. 


ser Il. SECT. 9, SUB-SECT. 1.—B. 


el y 

atieoted that al] his debts & funeral & 
testamentary expe a 
as conveniently as might be ger his 
decease, & thereafter proceeded by his 


50N, No. 137a, ante. 

Add. Annotation:—As to (1) Refd. Re 

ara Lawrence v. Huxtable, (1931J 1 an 
47 

Add. Annotation :-—Refd. Re Previté, Sturges | ! 

v. Previté, [1931] 1 Ch. 447. 
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his will testator 


nses should be p 


will to devise & bequeath all his pent & 


B. 81,n. Distd 1 
thorne ( 1929), 46 T. 
man, [1930] 2 Ch. ae 


209b. ———.]—-The above sub-sect. preserves the 


| 
! 
| 
| 
| 
| 
| 
| 
| 
| 
had been finally drawn up, leave was given 
| 
! 
| 
| 
| 


ree ne ste wees 2 


the lifo interests were AoE Hable for a 
portion of the deficiency, 
annuitants & specitie dev 
eatate should Jointly contribute & the ! 
deficiency.—CALDWELL, ETC. v. 

ING, (1927) N. Z. L. RR. 145.—N.Z. 


s. 16 ( ere MELLISH, CLARK v. BUCHIAN- 

NAN (1927), cited in [1929] 2 K. B. at p. 82, n. 

G. v. Public Trustee & Tuok, a 

Re Wheeler, Jameson v. Cotter, [1929 

Re ¢ Keinpthorne, Charles v. a ota 
Newman, Niater v. New- 


liability of real estate to pay its own duties.— 
Re Morris, SKINNER v. SANDERS (1927), 71 
Sol. Jo. 472. 


alee aR Incorporation of Form 8 of Statutory 


ill Forms, 19265.j---Testator by his will, 
after making specific & pecuniary bequests, 
gave to his wife absolutely any freehold or 
leasehold house belonging to him & in which 
he should be residing at his death. Fe 
declared that. all legacies thereby given should 
be free of all death duties & devised & be- 
queathed all his residuary real & personal 
estate to his trustees, & declared that (inter 
alia) Form 8 of the Statutory, Will Forms, 
1925, should be incorporated in his will so 
far as it was applicablo to his residuary 
estate. The only real estate testator 
possessed at the time of his death was a 
frechold house in which he was then residing. 
Questions arose : ro whether having regard 
to Form 8, clause 4 (¢), of the Statutory Will 
Forms, 1925, the estate duty payable in 
respect. of teatator's freehold) house on his 
death should be borne by the testator’s 
widow or by the residuary estate, & 
(6) whether upon the true construction of 
the will, the estate & succession duties pay- 
able by reason of the testator’s death in 
respect of the freehold house were payable 
out of the residuary estate :--/eld: (1) 
although the exor. was by reason of the 
provisions of Law of Property Act, 1025 
(c. 20), 8. 16, now ace untable for estate duty 
on realty, the incidence of the duty remained 
unchanged & was still charged by virtue 
of the Finance Act, 1894 (ec. 30), 8. 9 (1), on 
the realty in respect of which it was puid. 
Form 8, ee 4 (v), therefore, had no appli- 
cation, & apart from the question of con- 
struction the estate duty on the freehold 
house must be borne by the widow; (2) on 
the true construction of the will testator had 
used the word “ legacies ’? not in its strict 
sense, but as including the gift of the house 
in whic h he was residing at his death, 
although that house was of freehold tenure. 
The estate & succession duties payable by 
reason of testator’s death in respect of the 
freehold house in question were therefore 
properly payable out of thc residuary estate. 
Re Prisvirtk, STURGES v, Previn, [19ST] 1 
Ch. 447 ; 100 L. J. Ch. 260; 145 L. I. 40, 


209d. Land held in undivided shares-—Effect of Law 


of Property Act, 1925 (c. 20), Sched. lI., 
Part IV. ]}—Where an undivided share in land 
disposed of by will has become subject to a 


me ree eee ee Ae ren A Aer atte ct RR OEE HN Speman a mee 6 pene eeatn net 


death loft a will, T he rate at which 
duty was assessed was 64 per cent., 
& it the value uf the settled property 
had not been included in the final 
balance, the rate would have been 
4} per cent. The ecxors. claimed that 


but the | 
| 
| 
| the trustees of the settloment were 
| N 


of real 


I LEM- 


Hable to bear the difference :-—/leld : 


Lee: er Fi pro ery pees ater ap PART II. SECT. 9, SUB-SECT. 3. the ee af the duty wos governed 

‘ gf. Aggregation settled funids— y a uties Act, ) 2 
nae the econ eee) ee whole cota je rsubject to duty at higher | & the exors.’ claim could not be sus- 
event of the uary estate being | rate.}—Deceased made a settlement of ape ie egr dd . gonoun: (1924) 
insufficient to pay the _Oatate duty, property on her marriage, & on her . = 


J.8. 


25 


Cases 208d—262. ENGLISH AND Emprre Dicest SUPPLEMENT. 


statutory trust, the incidence of estate duty -.-& all duties of every description, 
remains unchanged & where the exors. in including settlement estate duty where pay- 
such a case have, as exors., paid the estate able, to which my estates, both real & 
duty on the share as a testamentary expense, personal, or any part thereof, shall be liable, 
the amount so paid is repayable to them by &, subject to such payments, in trust for my 
the devisee of the share, & the repayment son G. absohitely’’: & he devised 
may, at his option, be by instalments.— bequeathed his residuary real & personal 
Re WHEELER, JAMESON v. CoTTER, [1929] estate to his trustee free of all duties upon 
2K. B. 81,n.3; 141 L. T. 322. - trust to pay the income thereof to his wife 
Annotations :-—Folld, A.-G. v. Public Trustee & Tuck, [1929] during her life, & after her death in trust 


Kempthorne, Charles v. Kemp- for his two daughters for their lives, with 


. B. 77. d. He 
thorne (1929), 46 T. L. R. 15; Re Newman, Slater v. Now- 








remainders over. The question having been 
Be cere te ; : raised whether the duties payable on the 
2090. — -]—Notwithstanding the _ pro- deaths of testator’s daughters under Finance 
visions of Law of Property Act, 1925 (c. 20), Act, 1914 (c. 10), s. 14, were charged under 
which abolish tenancies in common of land or by virtue of clausc 7 of the will on the 
& direct such land to be held by certain shares bequeathed by that clause :—Held: 
persons as trustees for sale upon statutory what testator contemplated by clause 7 
trusts, the death duty to be paid on freehold was an immediate process under which the 
land which just before the commencement of shares were to be sold & applied in paying 
Law of Property Act, 1925 (c. 20), was held duties which were presently payable, & 
in undivided*shares, & in respect of which under which, after those duties had been 
there have been no dealings since the com- paid, the residue of the shares or the proceeds 
mencement of that Act, is, even where the were to be handed over to G.—Re Funwick, 
duty only became payable after the com- LuLoyp’s BANK, LTbD. v. FENWICK, [1922] 2 
mencement of that Act, deemed to be ‘‘ duty Oh. 775; 92 L. J. Ch. 97; 128 L. T. 191; 66 
due upon an account of real property ”’ Sol. Jo. 831. 


220. 


226. 


. 227a. 


229. 
282. 
2383. 


234. 


284a. Bequest to pay duties—Duties payable at 


within Finance Act, 1894 (c. 30), s. 6 (8), & Annotations :—-Apld. Re Trimble, Wilson rv. Turton [1931] 1 
under that sub-sect. as amended by Finance Ch. 369. Retd. /te Sutherland (Duke), Chaplin v. Leveson 
Act, 1896 (c. 28), 8s. 18, & Finance Act, 1919 Gower, [1922] 2 Ch. 782. 

(c. 32), s. 830, the duty may be paid by instal- | 288. Add. Annotations :—Apld. Re Forder, Forder 


ments extending over a period of eight years v. Forder (1927), 137 L. T. 538. Refd. Re 
with interest at 4 per cent. per annum as Sarson, Public Trustee v. Sarson, {1925] Ch. 
therein provided.—A.-G. v., PUBLIC TRUSTEE 31. 


& Tuck, [1920] 2 K. B. 77; 08 L. J. K. B. | ogga, —— 
462; 141 L. T. 898; 73 Sol. Jo. 299. 


Add. Annotation :—Generally, Consd. Ke 
Cassel, Public, Trustee v. Mountbatten, [1927] 
2 Ch. 275. 

Add. Annotations :—As to (1) Apld. Re Laid- 
law, Wilkinson v. Lyde, [1930] 2 Ch. 392; Re 
Trimble, Wilson v. ‘Turton, [1931] 1 Ch. 369. 


|\—Re JONES, LAMBERT v. COL- 
BOURN, [1928] W. N. 227. 

239. Add. Citutions :—94 L. J. Ch. 156; 132 L. T. 
839. 





sd 


243a. Gift of all legacies ‘‘ free from all death 
duties ’’—-Legacy construed to include devise 
of realty.|--Re PRevir6é, STURGES v. PRE- 
vITé&. No. 209c, ante. 





ee 








Refd. Re Sarson, Public Trustee v. Sarson, | 244a.—-- -——-.J—An assignee for value of a 
[1925] Ch. 31. sum of siete to be paid * mibtea gee art pak 
Buco F from incumbrances,”’ being part of a portions 

Nov. 3 eae ae bee tinarlgea a who died fund of £15,000 charged on settled land :— 
aaauitic icon asia ag egacies & - Held: in the absence of a special contract in 
annuities thereby given should be paid & that behalf, not to be liable to pay a ratable 


enjoyed free of death duties, & the question proporti on of the estate duty borne & payable 


arose whether the exemption from duties r 
was limited to duties payable on the death of Platae ako bape aes A eG ee Nala erie 
testator or extended to those payable in Sect. 14 (1) of the above Act provides for a 


future in respect of settled legacies :—Held : 
the duties, other than the legacy duties from 
which the legatees were relieved, were those 
payable on the death of testator & not those 
accruing in ‘the future—Re Larpuaw, 
WILKINSON v. LYDE, [1930] 2 Ch. 892; 99 
L. J. Ch. 4638; 143 L. T. 761. 


ratable recoupment between the person who 
has paid estate duty in respect of property 
passing on death, & the person entitled to a 
sum charged on that property. It does not 
go on to provide for further recoupment by 
persons entitled derivatively to various parts 
of the sum so charged, but leaves their rights 


ee 


Add. Annotation :—As to (1) Refd. Re Sarson, to be determined by their contractual 
Public Trustee v. Sarson, [1925} Ch. 31. arrangements.—Re DRAKE, DRAKE v. WIL- 
Add. Annotation :—Distd. Re’ Laidlaw, SON, [1926] Ch. 559 ; 95 L. J. Ch. 386; 134 


L. T. 362, C. A. 


Wilkinson v. Lyde, [1930] 2 Ch. 392. 246. Add. Annotation :—Refd. Re Portman (No. 2), 


Add. Annotation :—As to (1) Refd. Re Sarson, [1925] Ch. 294. 

Public Trustee v. Sarson, [1925] Ch. 31. ! 249. Add. Citation :—132 L. T. 440. 

Add. Annotation :—Refd. Re Sarson, Public ' 254a. Beneficiary & residue—Equitable terms.]— 
Trustee v. Sarson, [1925] Ch. 31. Re CassEL, PusLic TRUSTEE v. MOUNT- 


BATTEN, No. 22a, ante. 

death of testator.]—Testator who died in 1912 | 261. Add. Annotation :—As to (2) Refd. Re Aberga- 
gave, by clause 7 of his will, certain shares ' venny S. E., Abergavenny v. Nevill, [1926] 
to his exor. “‘ upon trust to sell so mahy of Ch. 465. 

such shares as shall be sufficient to pay all | 262. Add. Annotation :-Consd. Re Drake, Drake 
my debts & funeral & testamentary expenses ! vy. Wilson; [1926] Ch. 559. 
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264. Add. Annotations :—As to (1) Refd. Re Drake, 
Drake v. Wilson, [1926] Ch. 659; Re Reeves, 
Reeves v. Pawson, [1928] Ch. 351. 


265a. Bequests to several charities successively— 
Intention to exonerate earlier charities.]—By 
his will dated 1911 a testator devised 
bequeathed his residuary real & personal 
estate to his exors., the Public Trustee & 
another, upon trust for sale & conversion &, 
after payment of his debts & funeral & 
testamentary expenses, he desired the balance 
(called his residuary trust fund) to be placed 
with the Public Trustee & the income paid 
to his wife for life. Testator then directed 
that after his wife’s death four capital sums 
amounting to £10,000, free of estate duty & 
settlement estate duty but not free of legacy 
duty, should be set apart & the respective 
income paid to certain life tenants respec- 
tively. By clause 9 testator directed that 
on the cesser of the respective life tenancies 
the respective capital sums should be paid to 
thirteen charities thereinafter named ‘“ in 
the order of priority in which the names 
appear in this my will as far as the money 
will go, no. 1 being first paid; no. 2 next & 
so on, that is to say:” Testator then 
enumerated thirteen consecutive charities, 
giving nus. 1 to 10 £500 apiece; no. 11, 
£1,000; & nos. 12 & 13 £2,000 apiece, thereby 
exhausting the £10,000. The residue, after 
providing for the settled £10,000 was given to 
a daughter. Testator died on June 11, 1014, 
before Finance Act, 1914 (c. 10), s. 14, 
abolishing settlement estate duty & the relief 
thereby conferred, was passed. The estate 
was cleared & the residuary trust. fund paid 
to the Public Trustee, who paid ihe income 
to the wife till her death on July 1, 192%, & 
then set apart the £10,000 setticd legerics. 
One of these was immediately distributable, 
without further payment of estate duty, 
owing to the life tenant having predeceased 
the wife; but on the cesser of subsequent 
lite tenancies cstate duty would be payable, 
& the Public Trustee therefore issued a 
summons to determine how it was to be borne, 
as between the successive charities -—Held : 
clause Y conferred an absolute priority as 
between the successive charities, & was 
sufficient as between the earlier & the later 
charities to exempt the former from their 
primd facie statutory lability to contribute 
to the cstate duty under J’inance Act, 1894 
(c. 30), 5. 8 (4).—Fte Lomger, PUBLIC TrustE 
v. VicrORIA HOSPITAL FOR CHILDREN, [1929] 
1 Ch. 731; 98 L. J. Ch. 201; 140 L. ‘I’. 687. 


265b. Devise with option to sell to specified person 
—Purchaser to pay annulties & road charges— 
No reference to death dutles.|—Testator, by 
his will, devised land to P. subject to the 
payment of certain annuitics, of road-makiug 
charges for which testator was liable, & of 
estate & otber death dutics, & subject also to 
the proviso that if within twenty-years of | 
testator’s death P. should desire to sell the 
land, he was to give the Governors of the N. 
Grammar School the option of purchasing the 
land at the price of £400 an acre, such offer 
to be subject to the payment by the Governors | 
of the said annuities & road charges, & accept- | 
ance to be notitied within three months. | 
The land, of about 22 acres in area, was in 
fact worth £670 an acre at the date of the 
testator’s death. In accordance with the 


rr vee 
a 








condition P. offered it to the School Governors 
at £300 an acre, & the offer was duly accepted 
& the land sold & conveyed to the Governors 
for £6,688. The value of the land for the 
purposes of death duties was assessed at 
£14,720. On «a summons being taken out to 
determine whether the Governors were liable 
to pay a ratenble proportion of the estate & 
succession duties levied upon the value of the 
property :—Held ; that the Governors having 
acquired the land, not under any disposition 
by testator, but by the voluntary act of P. 
in selling instead of retaining the property, 
took no benrlit under testator’s will, & 
they acquired the land expressly subject to 
annuities & road-making charges, but 
impliedly free from any charge for death 
duties—Re CockERILL, MACKANRS§ v. PEBR- 
CIVAL, [1920] 2 Ch. 131; 98 L. J. Ch. 281 ; 
141 L. T. 198. 


271a. -—-— By devisee—Estate duty on undivided 
moiety of land pald out of residuary estate. |— 
Re MELLISH, CLARK v. BUCHANNAN (1927), 
cited in [1920)2 K. B. at p. 82, n. 
Annotations :-~Folld. Re Wheelor, Jameson v. Cotter, [1929] 
2K. UU. 81,n. Refd. A.-@. v. Tuck, Publio Trustec, (1029) 
2K. B. >; Re Kempthorne, Charles v. Kompthorne 
1929), 46 ‘T. L. RR. bo; 2@e Newman, Slator v. Newman, 
{1930) 8 Ch. 409. 


271b. ——- —— ----.) --Re WitkkLer, JAMESON 
v. Correr, Nu. 20d, ante. 


272a. Surrender of Victory Bonds---Amount repay- 
able-—-Whether assessed duty or market value.] 
—Re MCE URST’S SUPTTLEMENT, WyarTr v. 
Ticknursr (19450), 170 L. T. Jo. 9; [1930] 
W.N. 166. 


274a. Out of corpus-—-Estate settled by Act of Par- 
Nament-~Whether duty unpaid.|-—Where the 
formal assessment of estate duty on an 
inalienable estate settled by Act of Parlia- 
ment is not made until after the passing of 
Kinance Act, L022 (c. 17), although sulficient 
money has before the passing of the Act been 
paid over to the Inland Revenue, the duty 
is still unpaid within seet. 44 of the Act &, 
al the option of the tenant in tail in pos- 
session, may be raised & paid out of the 
corpus of the settled estate. A person en- 
titled to a rentcharge on such an estate under 
w private Act of Parliament which gives the 
owner for the time being of the estate the 
right te create a rentcharce is aot entitled to 
exercise a similar option. The estate duty 
is payable out of the rentcharge itself.-- 
Re ABERGAVENNY SETTLED Estares, ABEROA- 
VENNY (MArQuis) v. Nevin. (1926) Ch. 465 ; 
95. J. Ch. 280; 134 L. T. 662; 70 Sol. Jo. 





O34. 
277a. Deduction of income tax.] — In 
accordance with 1896 Act, 3s. I8 (1), 


trustees paid to the Crown certain suma of 
interest on unpaid estate duty without 
deductior of income tax :—/leld: for the 

urposes of assessment to income tax under 
ncome Tax Act, 1918 (c. 40), sched. D, 
Case IJI., in respect of untaxed iuterest 
received by the trustees, they were not en- 
titled to any deduction therefrom in respect 
of the interest on estate duty paid by 
them.-—INVERCLYDE’S (LORD) TRUSTEES v. 
MILLAR, [1924] A. C. 589; 9 Tax Cas. 14; 
sub nom. INVERCLYDE’S (LORD) TRUSTEES v. 
INLAND REVENUE Comans., 93 L. J. P. C. 266 ; 
131 L. T. 739, H. L. 
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Cases 287—602. 


ENGLISH AND Emprre Digest SupPpLEMENT. 


Part I11—Settlement Estate Duty. 


287. Add. Annotation :—Refd. Ormond Invest- 
ment. Co, v. Betts, [1928] A. C, 148. 

288. Add. Annotations :—Refd. Piya der & Stead- 
man’s Oontract, [1927] 2 Ch. 702: Ormond 


Investment Co. v. Betts, [1928] A. C. 143. 


292. Add. Annotation :—As to (1) Consd. Re 
oe n & L. CO. C.’s Contract, [1927] 2 Ch. 
253. 


Part IV.—Legacy Duty. 


: $45. Add. Annotation :—Refd. Jones v. Wright 
(1927), 441. L. R. 128. 


349. Add. Annotation:—Refd. Jones v. Wright 
[1928] A. C. 143. 


359. Add. Annotation :—As lo (1) Refd. Ormond 
Investment Co. v. Betts, [1928] A. C. 143. 


884a. Gift of equitable life interest in personalty— 
Absolute interest on payment of debts in life- 
time of life tenant—Beneficiary legatee.|]— 
Testator by his will conveyed to trustees all 
his personalty in Scotland, & after providing 
for the payment of his debts, directed the 
trustees to make an inventory of the col- 
lection of ‘‘ marbles, bronzes, objectea of 
vertu, buhl, pictures, ornamental china, & 
the library,” in his house, which were to 
remain vested in the trustees as part of the 
trust estate, the life-ront use thereof being 
given to his son D., whom failing to the heir 
of entail entitled to succeed to the estate. 
He further provided that, if all his debts were 
paid in the lifetime of D., the trustees should 
convey the whole of the persunalty by deed 
to D. ‘The debts were paid in the lifetime of 
D., but the art collection was never conveyed 
by the trustees to him, but was held by them 
during his life:—Held: the collection had 
vested in D. as beneficial owner, & that his 
estate was liable to pay duty thereon.— 


HAMILTON (DUEE) v. LorD ADVOCATE (1892), 
68 L. T. 94; 1 R. 70, H. L. 

Add. Annotations :—Refd. Fleming v. Horni- 
man (1928), 1388 L. T. 669; A.-G. v. Yule & 
Mercantile Bank of India (1931), 145. L. T. 9. 
418. Add. Annotation :—Apld. A.-G. v. Belilios, 
{1928] 1 K. B. 798. 

Add. Annotation :—As to (2) Consd. A.-G. for 
Alberta v. Cook, [1926] A. C. 444. 

Add. Annotations :—Refd. Ramsay v. Liver- 
pool Royal Infirmary, ee A. C. 588; 
Ross v. Ross, [1930] A. C. 1; Peal v. Peal 
(1930), 143 L. T. 768 ; are: G. wv Yule & 
Mercantile Bank of India (1931), 146 L. T. 9. 


405. 


414. 
430. 


448. Add. Annotation :—Apld. A.-G. v. Rudge, 


[1928] 2 K. B. 515. 

462a. Settled articles not ylelding income.]—For 
the purposes of legacy duty the value of such 
articles is to be taken as at the time when 
they vest absolutely, & not as at the death 
of testator.—A.-G. v. RUDGE, [1928] 2 K. B. 
515; 97 L. J. K. B. 710; 140 LT. 53 3 
44 T. L. R. 708; 72 Sol. Jo. 487. 

576a. ———- Direction to pay legacies free of duty.]— 
Re TANQUERAY, SWELL v. WOODFIELD, 
[1924] W. N. 142; 50 L. Jo. 252; 157 L. T. 
Jo. 824. 

577. Add. Annotation :—Distd. fe Tanqueray, 
Sewell v. Woodfield, [1924] W. N. 142. 


Pe en ee tee ee 


Part V.—Succession Duty. 


591. Add. Annotation :—Aa to (3) Refd. Jackson’s 
Trustees v. Lord Advocate (1926), 10 Tax 





602. Add. Annotation :—As to (1) Consd. A.-G. v. 
Belilios, [1928] 1 K. B. 798. 





eee apeepaemeennmene anne thane apna th nd] pesettaamnemenaeenaetennremreetton hed 





Cas. 400. 
PART IV. SECT. 2, SUB-SECT. 2. | tho British Union for the abolition of 2. aaa ection se 000, hai Pag of 
$34 ti. —— Subject to condition.}— | Vivisection 5,f of legac 
A will contained the following pro- sta ae ae 9 Edw. 7, c. 12, 
vision: “1 dosire that J. S. shall | & (6 (2), absoly ee eae bended 
erbist my wate: In the working & for religious, charitable or educational 


management of my property during 
her life, or as long as she retains any 
interest therein, & in recognition of 
such services I ee that my said 
wife shall pay to J. S. an annuity of 
fifty pounds, the first pay mien’ to be 
made at the ie dep om of twelve 
months from my decease, 
annuity shall baby be 
an the said J. S, shall ac 
—-Held: this constitutod a Noaaey to 
J.8., in respect of which he was bound 
to furnish an account to the Revenue 
Comra., & to pay such duty as prbohe 
be assessed there on.— REVENUE CoMRS 

cneY & Brown, [1930] lL. R. 45.— 


but such 
og li all 80 one 


PART IV. SECT. 3. 

o i, -—— Nol restricted to purposes in 
Province.}-—Application by exors. for 
determination of ocertain uestions 
arising under a will whereby testatrix 
bequeathed ‘“ unto the soaicty called 


purposes to be carried out in Ontaric,’’ 
only applied to objects which must of 
necessity bo carried tae in On 

not to those which might be baat out 
in Ontario without, ewwe (O13 

of coe t.—— Re Pat | 12), 2 23 
O. W. R. 405; 3 0. W 8; 
D. i “R 713. —~CAN. 


_PART V. SECT. 1. 

Distinct from estate & probate 
duty —A Soution of doctrine of mobilia 
acquuntur personam.}—Ontario Suc- 
cession Duty Act is a succession duty 
Act, & not an - & probate duty 
osed on the 


Act ; the duty is im 
e of mobdtlia 


poe setay & the doc 


phase noR age et apples: eae eng 
igaee 1 D.L. R. 739; 61 9. 4 re 4B0T 


L. R. 38, 
(19a9{ 3 D.L. R. 7543 3 0. L Lk. ao.» 
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PART V. SECT. 2, SUB-SECT. 1 


599 i. ‘* Property "—Transfer of 
stock, ete., to wife-——Dividends puid to 
husband.|-—Held >: deceased retained 
an toterest in the gift to his wife to the 
oxtent of the dividends to be dorived 
therefrom, & the stock. etce., wero 
subject. to succession duty.—FoOwKES 
v. MINISTER OF Financs, {1927} 2 
D.L. R. 717; 38 B.C. R. 395.—CAN. 


PART V. eer 2, SUB-SECT. 2.—A. 


e LaITTRIDGE (B. C.), 
fer} sD. 3 D. Le R. 


250.—CAN, 
sh. Jnsurance policy.)~A. policy of 
life-insurance on the life of the manager 
of a co. was taken out at the instance 
of the oo. Aten: the manager, 
signed the application. The co. was 
hamed as te neficiary. Two years 
later the oo. transferred for a cash 
consideration its beneficial interest in 
pl cl A anc etal & on his 
application his wife was substituted r:¥:) 


Lacegeiary Ye Thereafter the premiums 
ee by or on behalf of assured. 
Later the created a trust cone 


compuaine (inter alia) said policy, 


Vol. XXI.—Estate and Other Death Duties. 


Cases 622—794, 


622. rere Annotation :—Generally, Refd. Parr v. | 666. Add. Citation :—182 L. T. 699. 
A.-G., [1926] A. C. 289. 694. Add. Annotation :—As to (8) Refd. Parr v. 
627. Add. Annotation :—Refd. A.-G. v. Farrell A.-G@., [1026] A. C. 239. 
(1930), 99 L. J. K. B. 6085. 699. Add. Annotation :—As to (1) Apld. A.-G. v. 
682. Add. Annotations :—As to (2) Refd. Tilling- Farrel] (1930), 99 L. J. K. B. 605. 
Stevens Motors v. Kent County Council & | 714. Add. Annotation :--Distd. A.-G. v. Belilios, 
Transport Minister (1928), 97 L. J. Oh. 371; [1928] 1 K. B. 798. 
Inland Revenue Comrs. v. Dalgety & Co. | 718. Add. Annotation :—Distd. A.-G. v. Belilios, 
(1929), 98 L. J. K. B. 542. [1928] 1 K. B. 798. 
660. Add. Annotation :—Ae to (5) Refd. A.-G. v. | 719. Add... Annotation :-~Distd. A.-G. v. Belilios, 
Belilios, [1928] 1 K. B. 798. [1928] 1 K. B. 798. 
662. Add. Annotation :—Refd. Parr v. A.-G., | 724 Add. Annotation :—Consd. A.-G. v. Belilios, 


[1926] A. C. 239. 


at the request of himself & wife the 
trustee was substituted as beneficiary, 
&, at the time of assured’s death, the 
trustee held the policy pursuant to 
the terms of said trust :--- Held: the 
policy was dutiable under sect. 7 (2) (e) 
of Succession Duty Act, 1930, as an 
** interest paroianed or provided by 
the deceased .. . to the extent of the 
beneficial iuterest accruing ... onthe 
death of the deceased.’ Re THACKER 





Estate, [1931] 3 W. W. R. 97; 1 
D. L. R. 1015.— CAN. 

sl, ——.}—Re By oe ESTATE, [193] } 
1 W. W. R. 228. AN, 


PART V. SECT. 2, *>UB-SECT. 2.—B. 


624 i. When succession accrucs.|}— 
STAMP DuTiEs CoMR. (QUEENSLAND) 
©. DONALDSON (1927), 39 OC. L. Rh. 539. 
—AUS. 

sm. “ Annuity.’’) --— Re Cowan 
ESTATE, {1931 ] 3 Ww. W. it. 357.— CAN. 


PART V. SECT. 2, SUB-SECT. 4. 

hi, —-— Person entttied aster death 
of successor before properly pee over, -— 
Where a share in a residuury coatate 
was not paid to the rosiduary deviseo 
during her lifetime but passed under 
her will, ber death occurring eighteen 
mouths after that of testator :—Held : 
the Crown was entitled to succession 
daty thereon, although succession 
duty had been paid by the exors. 
under tho first will on the residuary 


estate.---Re LUNN Eatate (B. C.), 
[1925], 2 W. W. RR. 608.--- AN. 
h ti. --—— Residuary gift in trust for 


Preabyterian Church of New Zealand — 
For purpose of asatsting foreign mis- 
stunary work.j—Held:; the Presby- 


terfan church was a ** successor ’’ under | 


Death Duties Act, 1921, 3. 16.-- 
PFRrETUAL ‘TRUSTEES, FEsTatre & 
AGENCY Co., LTp., OF NEW ZEALAND 0. 
STAMP DutTtes Comre., [1927] N. Z. 
L. R,. T14.—N. Z. 


PART V. SECT. 2, SUB-SECT. 5.— A. 

670 iv. —— Donor of trust fund--- 
Succession Duties Act, R. S. A., 1922 
(c. 28), 3. 6.}/—A.-G. OF ALBERTA v. 
CowaN, {1926) 1 D. L. R. 29; [1926] 
8. C, R. 142,—CAN, 


PART V. SECT. 2, SUB-SECT. 5.— 
B. (b). 


af. Succession Duty Act, 1915 (c. 27) 
a B.}—-Abanlute power of appoint- 
ment.)~-PROVINCIAL SECRETARY -TREA- 
SURER v. SCHOFTELD (N. B.), (1823) 2 
D. L. R. 1144.—CAN. 


PART V. SECT. 2, SUB-SECT. 1.—A. 


pi. —--- Bonds tasued en 
Government to testator re wr0- 
vince.}—Certain bonds were ieauied to 8 


testator resident in Alberta b the 
Govt. of Canada under statutory 
authority, & on his death his exors. 
raised the question whether succession 
duties with *t to the bonds were 
assessable by the Province of Al 
under Succession Duties Act of Alberta, 
s. 27, which provided that “ all pro- 
y of the owner thereof situate 
within the Province & pesstng on the 
death shall be jeubied succession 
The ds passed on the 


| will of testator, 


b 


' cession Duties Act, 


| ALBERTA, [1924] 3 D. 


[1928] 1 K. B. 798. 





death of testator. The register of 
bondholders was at Ottawa in Ontario: 
—Held: as the bonds constituted a 
statutory obligation they were debta 
by apeclalty & therefore in point of 
liablity to taxation had their local 
situation at the testator’s place of 
residence In Alberta & were subjecot 
to the duties in question.— ROYAL 
Tresr Co. wv. A.-G. FOR ALBERTA 
(1929), 46 T. L. R. 25.—-CAN. 


PART V. SECT. 2, SUB-SEOT. 7.—B. 

718 i. Realty outside province— 
Devised under trust for sale---T'eatator 
domiciled in province.}——Where by tho 
who died domiciled 
in British Columbia, land outside the 
province is devised to a trustee under 
direction to convert it into money, 
it in not, while at least it is yet wnsold, 
subject. to duty under Succession Duty 
Act, RS. BL. OG, 1924 (c. 244).--- 


ALEXANDRE ©. A. “G.: ues ID. L. R. 
602; (1927) 1 W. R. 143; $8 
B. C. R. 28.-—CAN. 

—— --—— Agreement for sale.) 


i. 
_%. resident & domiciled In U.S.A 
agre: iti by writing under seal to weil 
fTand) avmned by him In tho province of 
Albosta, the purchaser going into 
ee ‘The pnrchase-movey wua 

me pai, With interest, in U.S.A. At 
V.’3 doath in U. S.A... there war a 
balance owlny wJm under the agree- 
ment :—- Field: ‘V., at his death, waa 
the owner of property situated in 
Alberta or of an Interost fo the land, 
Hable to duty in Alberta under Sus- 
1914 (ce. 5) the 
question not boing determined by the 
lacatity of the debt, but by the nature 
of the interest held by deceased In tho 
Alberta Jand.— Vauann v. A.-G. ror 
L. R. 467; 2 
W.W.2R.821:20 Alta. L. R.424.---CAN. 


sk. Mortgages on land outside pro- 
vince—Owner domiciled within province.) 
—Ilield: subject to noe. under 
Succession Duty Act. 3. BB. C., 
1924 (c. 244).—Re Feanicen (i926) 
1D. L. R. 783; (1926) 1 W. WwW. I 
1105; 60 B. C. R.—CAN, 


PART V. SECT. 2, SUB-SECT. 7.—C. 


b i, -—— Shares held in company 
incorporated un yrovinee.)--Sbhares in @ 
co. incorporated in Ontario, which were 
recorded in theo name of a forelgner 
domiciled in the State of Michigan, who 
died there, were held not iable to 
succession duty im Ontario,—-Enin 
Bracn Co. uv. A.-G. FOR ONTaniIo, 
[1928) 1D. L. ee 2) O.L. R. 5073 


reved.,46 T. L. R. 38 C.: affa., 1929} 
D. L. R.754; 63 U. a Gi 469.-—CAN. 
k i. ——.}—-Held : subject to 





duty under Succession Duty Act, 
R. S. B. C., 1924 (c. 244).—-He Su0- 
CENSBION Dury Act, A.-G. FoR BRITIBH 
COLUMBIA v. WILSON Be C.), CaN 
4D. L. R. 139; (1927 Ww. W. 


265, —CAN. 

k ii. --—— .--Tertator, whose 
domicil was in Ontario, possessed 
securities, which were in a safety | 
deposit box in a bank in Michigan :--- 
Held: the securities were subject to 
duty under Succession Duty Act, 
R. S. O., 1914 (c. 24).-—-A.-G. YOR 
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: 
7 
‘ 


ONTARIO ¥. BABY, Paatd 1DL. BR. 
i108: #0 O. L. It. 1.—CAN. 
k ifi, --—— --— pus -Debenture stock 


of u city in Nova Scotia, transferable 
& redecmuble at the office of the city 
treasurer, & money in a bank at the 
eame city, belonging to tertator 
damictiled in New Brunswick :— [eld : 
not Hable to duty under Succession 
Duty Act. CG. 8. 19038 (6 17)— 
RECKIVER GENERAL OF NEW BRUNS- 
wick »v. RosBOROUGH (19145), 43 N. BH. R. 
se — CAN. 

i. -~—-- Specialty debt.|}—-A intge- 
debt ‘aun in New Brunewick at. the time 
of the foretgn creditor's death fs pro- 
perty of the creditor's estate: which 
may be Hable to duty under Succession 
Duty Act, 1915. RovaL Treat Co. 
tw PROVINCEAL SECRETARY, TREABURER 
ov New BRonawick, (1925) 2 D. 1. BR. 
49; figezs) S. CC. k. 45 revsay., 52 
N. It. 3. 21.—CAN. 

n fli, ------ —~+~.)- Specialty debts 
secured by hond & mtge. of real estate 
aituate in Nova Scotia, the bonds & 
mtges. belng in the possession of 
testator in New Brunswick at. che time 
of his death --Held: Hable to duty 
under Suceesdon Duty Act, C. S., 1903 
(c. 17).— ReeeIVER GENERAL OF Niew 
Bronawien oo Rosporovuen (1915), 
43 N. . It, 258.—-CAN. 


oi. Kteyistered outside 
province, }--A banking co., with a head 
office at. Montreal in the Province of 
Quobec, lad power by statute to main- 
tain in any province a rogistry office 
at which alone shares held by real- 
dentain that province were to bo regis- 
terud & could validly be transferred. 
A. resided at Halifax in the Provinee 
of Nova Scotia, & diod there, owning 
shares registered at an office of the 
co. af Halifaz under the above ata- 
tutery powor, Under Sucevasion Doty 
Act (Que. ), 1909, art. 1376, duty wasn im- 
posed upon “property actually situate 
within tho province, whether the trana- 
mission takes place within or without 
the province” :---J7eld : as the owner- 
ship of the sbares would be effectively 
dealt with only in Nova Scotia, they 
were not property situate In Quebec, 
& the claim could not be inaiutained., 


ees eee neem em re “nee 


~- BRABBARD v SME, {1925} A. C, 
4l 7 L. K 203.~-CAN. 
pete oe bk CUTTING 8. 


1 119301 2D. L. Th. 297... CAN. 
For the paragraph in the original 
voluine substitute the folowing para- 


graph :-— 





Owner not domiciled wtthin 
province- —Recognilion of atatua of 
‘* wives.” )|-—]1f a person domiciled in a 
country whose laws permit poly: 
garnous marriages {hs married there to 
two wives. & dies while still domiciled 
there ene aes temporarily residing in 
British Columbia, the status of the 
wiver will be recognised by the cts. 
of British Columbia for the purpose 
of fixing the snecossion duty payable 
on property in British Columbia going 
under deceased's will to each of the 
wives.— YEW 0. ne FOR aa 
COLUMBIA, iy 1D.L. Rh. p68 
Wee r ° z e R. 169 5 
g. 8. C. aub nom. Re ‘Lex Cuxons, 
1923] 1 W. wy. RB 867.—CAN 


Cases 725—788a. 


7125. Add. Annotation :—Refd. A.-G. v. Belilios, 


[1928] 1 K. B. 798. 


726. Add. Annotalion :—Consd. A.-G. v. Belilios, 


[1928] 1 K. B. 798. 


7132. Add. Annotation :—Distd. A.-G. v. Belilios, 


[1928] 1K. B. 798. 
765a. 





ante. 


765. Add. Annotation ;: —- Consd. Re Bateman, 
(1925] 2 K. B. 429. . | 
1717a. ——— Devise for life ‘‘ free of all duties °°— S.—Re TRIMB 


Liability for succession duty on death of 
tenant for life.]|—-Testator devised ‘free of 
certain premises to his trustees 
upon trust to permit S. to have the use & 
occupation of the same during her life, & 
after her death he directed his trustees to 
stand possessed thereof in trust for M. 
He also devised 
& bequeathed the residue of his real & 
personal estate to his trustees upon trust, 
after payment of his debts, funeral & testa- 
mentary & trust expenses & legacy, succes- 
sion & other duties, to divide the same into 
thirty-four equal parts, & to stand possessed 
of one of such equal parts in trust for each of 


all duties ”’ 


absolutely in fee simple. 


Pe Rr re wrtirretet = 


_ PART V. SECT. 3, SUB-SECT. 1. 


» Bl. Decluration of trust several years 
before death.|\—Ten yeurs before his 
death an owuer of del entures executed 
a declaration of trust) whereby he 

eclared that be beld them in trust for 
his children & deposited the deber: ures 
& the declaration in a bank where (hey 
remained until) his death. He never 
recelved any benefit from — the 
debentures, & there was no evidence 
of any scheme or reservation whereby 
he retained any beneficial interest. 
No part of the lucome was paid to the 
beneficiaries, but the trustee fovested 
it in trust or placed it to the credit of 
a trast account tn the same bank where 
it accumulated until he dled :—J/eld : 
the fund was not linble to succession 
duties under Succession Duties Act, 
RS. A. 1022 (c. 28).—Cowan v. A.-G., 





rr eres mn armen | ae oa tee nna 





(1925) 2D. L. BR. 6473 (1925) 1 
W. W. R. 093; 21 Alta, L. R. 2413 
revad., (1926) 1 D. L. R. 20.--CAN. 


PART V. SECT. 8, SUB-SECT. 7, 


ci. Validity.J}—T here is nothing 
in Succession Duty Act, 1923 (c. 13), 
or other statutes of Saskatchewan 
to prevent a tostator from directing 
that legacies be paid free from suc- 
cossion duty.—-27’e ANDERSON ESTATE, 
CANADA PERMANENT TRUST Co, v, 
McADAM, [1928] 4 I). L. R. 5b 3 [1928] 2 





sm. Legacy subject to payment of all 
guccession duty payable on estate— 
Whole legacy included in estate in deter- 
mining rate of duty— Portion of legacy 
applied in payment of duty exempt from 
duty.)—STaAMP DutiKS Comn. v. LANS- 
DOWNE (1927), 40 C. L. R. 115.—-AUS. 


PART V. SECT. 4. 


80. Provincial duty— Assefs in 
prowince forming part of larger eatate— 

ccased domiciled Arlee ace Ne 
Deocased, domiciled outside British 
Columbia, left personal property of 
$1,000,000 of which $10.000 waa in 
British Columbia :—Held : under 

8. O., Acta 1911 (ec. 217) & 1921 
(c. 58), the duty payable on the net 
amount should be 1} per cent. on the 
first $100,000, 2) per cent. on the 
second $100,000 & 5 per cent. on 
the balance; of the sum thus ascer- 
taincd the $10,000 within the province 
was charged with its proportion which 
was taken by the province.—Re Svo- 
CKSS10N Dury Act, Re HEontT, (1924) 


-}+—-Re BATEMAN (BARONESS), No. 107a, 


ENGLISH AND Empree Dicest SUPPLEMENT. 


thirty-four residuary legatees named therein. 


A question arose whether the succession duty 


eld: 


796a. esata 
Held: 


1W.W.R.1153 33 B. OR, 154.— 
CAN. 


PART V. SECT. 5, SUB-SECT. 1. 


dt. —— Shures.}— Held : with 
respect to a very lurge block of shares 
in a mining oo., the “ fair market 
valuo ’? could not be said to be the 
price which poe would have been 
obtained bad the whole block of shares 
been put on the market. at once, in 
view of the number of shares & tho 
limited market, that course would 
undoubtedly have depressed the market 
price, & the exurs. were not bound to 
offer the shares for sale at one timo 
or at all; nor should said value be 
fixed ut. the price which would probably 
have beon obtained from underwriters 
had a salo en bloc been made to them 
at the time of the deuth.--UNTER- 
MEYER Estate v. A.-G. FOR BRITISH 
CoLuMBIA, [1928] 3 D. L. R. 3113 
{1928} 2 W. W. R. 209; 39 B.C. R. 
433; affa., [1929] 1 D. L. R. 315; 
S.C. Rh. 84.—CAN. 


when applying for ancillary letters 
patent in British Columbia, bad placed 
a valuo on the estate in the province 
for the purpose of succession duty &, 
being accepted by the Crown, had given 
a bond to secure payment of the duty, 
they are not bound by such valuation 
& its acceptance by the Crown: but 
aie have sti]] the right to present a 
petition undor Succession Duty Act, 
bs. 43, to a judge of the Supreme Ct. 
of the province who has jurisdiction 
to determine what property of the 
estate is liable to duty & the amount 
due.— BLACKMAN v.R.,(1924]4 D.L. R. 
123; (1924) 8. C. R. 406.—CAN. 


h fii. -}~In an action on 
a bond to secure payment. of duties 
under Succession Duties Act, R. 8. A., 
1922 (a. 28), wherein the defence was 
that the true value of the estate did 











not. exceed $5,000 & no duty was pay- 


able :—Held:> the question of value 
was concluded by the values sworn to 
in the affidavita filed for the p 

of obtaining the letters probate, which 
valuee had been accepted as satis- 
factory by the Crown.—R. vr. LONDON 
& LANCASHIRE GUARANTRE & ACCIDENT 
Co. (Alta.), {1926] 4 D. L. R. 874; 
(1926) 3 W. W. R. 461.—CAN. 


h ii, —— -_}--The_ ecascntial 
precedent to the jurisdiction of the ct. 
under Succeasion Duties Act, 1922, 
c. 28, 8. 38, is that there is property 
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payable on the death of S. would be payable 
out of the residuary ! 
property so devised & by the person or 
hat entitled thereto upon ‘her death :— 

upon the true construction of the 
will the words ‘‘ free of all duties’ applied 
only to the succession duty presently payable 
on the death of testator, & did not extend to 


estate or out of the 


the succession duty payable on the death of 


LE, WILSON v. TURTON, [1931] 


1 Ch. 369; 100 L. J. Ch. 73; 144 L. T. 612. 


796. Add. Annotations :—Consd. A.-G. v. Bedford, 
[1926] 2 K. B. 184. Refd. A.-G. v. Belilios, 
(1928] 1 K. B. 798. 


Finance Act, 1925 (c. 36), s. 24.]|— 


i a EE OT CN A 


Circumstances (see No. 90a, ante) in which :— 
succession duty was not payable, 
since the above sect. was not retrospective.— 
A.-G. v. BeELiLios [1927] 2 K. B. 439; 
T. L. R. 669; revsd. without affecting this 
point, [1928] 1 K. B. 798, C. A. 


799a. ———..]—Where a porson, who has succeeded 
to the life interest in leasehold property, 
subseyuently receives the rack rents from 


ene a a 


43 


the Hability of which to duty is in 
question & has to be determined by 
the judge. Therefore, when an exor. 
on applying for probate placed a 
valuation on the estate for the purpose 
of succession duty & this valuation was 
accepted by the Crown, the ct. cannot 
rant relief under said soction.—He 
SPENCE Estate, [1928] 1 D. L. R. 
644; [1928] 1 W. W. R. 71; 23 Alta. 
L. lt. 199.—CAN. 


sp. Aggregate value —Succeasion Duty 
Act, C. S., 1803 (ec. 17).}-— RECEIVER 
GENERAL OF NEW BRUNSWICK v. 
ae (1915), 43 N. B. R. 268.— 


e 


sq. Legacy to beneficiary — Share 
of residue to same benesiciary.)—Tos- 
tator gave a pecuniary logacy to A., 
& the residue of his estate upon trust 
to pay the income to the mothber of A, 
for life, & after her deatb to divide the 
capital among her children, of whom 
A. was one. Succession duty was 
assessed as if A. were the sole survivor 
entitled to the residue, & to this 
amount was added the legacy. Duty 
was then assessed at the rate appro- 
priate to this total :— Held: duty was 
not to be assessed on the ered as 
though the whole of residue had been 
given to A. subject only to the life 
interest.— Re SuoRT, SuORT tv. REGIS- 
TRAN OF PRORATES, [1928] S, A. S. R. 
220.—AUS. 


ar. Gift inter vivos—Value at time 
of death.)-~ Succession Duty Act of 
Ontario by sect. 8 charges to duty all 
property situate in Ontario passing 
on the death of any person, & provides 
that property so passing is to be deemed 
to include (infer alia) any property 
taken under a disposition operating as 
an imunediate infer vivos made 
since July 1, 1892. It is provided by 
sect. 4 that the dutiable valuc of 
property is to be its dair market value 
at tho date of the death of the deceased. 
A resident of Ontario died In 1929, 
having in 1925 transferred to his wife 
as a gift shares in a co. registered & 
having its office in Ontario. The value 
of the shares at the date of the gift was 
$50,240, & at the date of the death of 
the deceased $264,183.50. It was not 
disputed that the shares were dutiable 
under the Act :—Held: the duty was 
ayable upon the value at the date of 
he death of doeceased.—A.-G. FOR 
ONTARIO v. NATIONAL TRUST CO., 
Lip., {1931} A. C. 818; 100 L. J.P. C. 
215 ; 47 T. L. R. 625, P. C.—CAN. 


894. 


902. 


914. 


ee meee 
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the property when the leases fall in, the 
increased value of the succession for the 
ea 4 of succession duty is to be calculated 

y reference to the age of the successor at 
the expiration of the leases & to the value of 
the property as at that date, less the ground 
rents, & not to the value of the property when 
the succession first arose, less the ground 


| 


824. 


853. 


Cases 798a—9819. 
K. B. 184; 95 L. J. K. B. 517; 185 L. T. 
541; 42 T. L. R. 346; 70 Sol. Jo. 465. 


Add. Annotation :-—Refd. Ormond Invest- 
ment Co. v. Betts, [1928] A. C. 148. 


Add. Annotation :—-Refd. Re Drake, Drake v. 
Wilson, (1926] Ch. 559. 


rents.—A.-G. v. BEDFORD (DUKE), [1926] 2 ' 861. For citation read ‘‘ No. 268, ante.” 


Part VIl.—Probate Duty. 


Add. Annotation :—Refd. Ic Silva, Silva v. 
Silva, [1929] 2 Ch. 198. 


Add. Annotation :—As to (1) Refd. Royal 


Trust Co. v. A.-G. for Alberta (1929), 46! 917. 


T.L.R. 25. 


Add. Annotations :—-Apprvd. Brassard — v. 
Smith, [1925] A.C. 371. Apld. Baelz v. Public 
Trustee, [19268] Ch. 863; Pass v. British 
Tobacco (s. (Australia) (1926), 42 T. lL. BR. 
771. Consd. Erie Beach Co., Ltd. v. A.-G. for 
Ontario, [1929] 46 T. L. R. 33. Refd. A.-G. v. 
Sudeley, [1896] 1 Q. B. 354; A.-G. v. New 
York Breweries Co., [1898] 1 Q. B. 205; Re 
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| 


| 
| 


919. 


Aschrott, Clifton v. Strauss, [1927] 1 Ch. 318; 
London & South American Investment Trust 
v. British Tobacco Co. (Australia), [1927] 1 Ch. 
107. 

Add. Annotations :-—-As to (1) Consd. Baker 
v. Archer-Shee, [1927] A.C. 844. Refd. Herbert 
v. I, R.Comrs., J. 2. Comrs. v. Herbert (1925), 
9 Tax Cas. 503; A.-G. v. Belilios, [1928] 
1K.B. 708; Daw v. Inland Revenue Comrs., 
Duff-Dunbar wu. InJand Revenue Comrs. (1928), 
14 Tax Cas. 68. Generally, Refd. Inland 
Revenue Comrs. v. Smith, [1980] 1 K. B. 718. 
Add. Citation :~.-Subsequent proceedinga 
(1883), S. B. & Ad. 78. 


on Po ALG. FOR ALBERTA 
3 W. W. RR. 400.-~- 


gt. ---- + ~ : 
ys Pearce, [1931] 


PART V. SECT. 5, SUB-SECT. 2. 
sv. ‘‘ Net value *’— Mode of calculation 


ance money. |--R. v. MErBaAcH, [1927] 2 
ID. 1. RR. 1020; [1927] 1 W.W. RR. 981: 
22 Alta. qi. I. 482.—-CAN. 


PART V. SECT. 6, SUB-SECT. 1. 


sw. Valuation of estate & accentance 
bu Croum of esurcty bond— ight of 
erecutor to distritute estate—Suceesaion 
Duty Act, bk. S. BOC. V1 (ce. 217). ]-- 


INSURANCE Co., Re LAND KGIRTRY 
Act & Hiaaernson, [1923] 4 D. L. R. 
439; (1923) 5 W. W. RR. 925.—-CAN. 


PART V. SECT. 8, SUB-SECT. 2. 


sa. Postponement —- Disputed claim 
against estate.)-~Where dcceased’s ¢s- 
tate is subject to a claim, not admitted, 
on notes made as surety for another, 
while it is right to postpone the tinal 
settlement of the exor.’s liability for 
succession duty as to the sum repre- 
sented by such alleged indebtedness, 
an order dealing with the matter should 
postpone the date of payment to a 
time certain, & should contain a term 
tlirecting payment of duty upon the 
sum should it be determined that theo 


| 
| 
i 


| 
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MINISTER OF FINANCE v. CALEnontan | Cession Duty Act, Fe. 


estate ia not Hable for the claim, & 
n further term that, if the estate is 
liable, the exor. should pay duty upon 
his claiin against the principal debtor. 
—Re Succession Dury Acr & 


SpROULE, [1924] 2 W. W. R. 10873 | 


— Aggregate value including life insur- | *4 4. C. RR. 110.—CAN, 


PART V. SECT. 6, SUB-SECT. 3.-—A. 


sb.‘ sitaey ” of deveasced—Succession | 


Duty Act Aricndment Act, 1899, s. 2 (4) 
falf-sister.j—Re OLIVER 
(1901), & B.C. di. 81.--CAN,. 


PART V. SECT. 8, SUB-SECT. 1. 
sd. from what date payable—Suc- 
S. B,C. 1924 
(ce, 244).J—Ite OLDFIELD ESTaTr, 
Re Sucoession Dury Acr (LB. C.), 
f1927] 4 1. L. Re. 711; (1927) 3 
W. W. FR. 361.--CAN 

sf. ----— —--.j-—-Where under Suc- 
cession Duty Act, HR. 8S. B.C. 12d, 
e, 244, the exors. elect to pay the duty 
ona contingent. estate within two years 
from the death of the deccused, & a 
time fs fixud by the Lieutenant- 
Governor in Counell for the payment 
thereof, no interest on kKuaid duty ts 
chargeable except from the dute so 
fixed. -- WILSON ov. MINISTER OF 
FINANCE, (1928]3 D.L. R. 2533 [1928] 
2W.W. RR. 585.--CAN. ; 

sg. extension of date from which 
interest runs— Application for—-Time 
for making.}—UHeld: such an applica- 


1] 


tion might be made after the expira- 
tion of Cho six months during which, 
if paymont were then made, no intorest, 
wus chorgeable.—-Fte FarRMicr, (10286) 
1D. 1. RR. 8943 (1926) 1 Wo WwW. R. 


PART V. SECT. 8, SUB-SECT. 8. 

sj. flcearing of summons under 
Succession. Duty Act, BR. S. B.C. 1924 
(e, 244), 9. S4----Muat be before fudge who 
issued = summons.) -——- Re CLAPHAM, 
MINISTIN Or FINANCK U. BURKE: 
Rocue (B. C.), (1925) 4 D. IL. R. 3253 
on appeal aah nom, Rev. BURKR- ROCHE 
(1928), 37 18. C. RK. 313.-—CAN. 


PART V. SECT. 9. 

al. When find datas carries interest. }-— 
Suecession Duties Act, 1803, 4, 34 (2), 
rolating to the payment of interost on 
KUCGeESBION duty repaid appiles only to 
the repayments of succession duty 
naxoxsed under sect. 34 (1). —Re Knox 
(1927), 5. ALS. R. 264.---AUS. 


PART VI. SECT. 2, SUB-SECT. 1.— B. 


886 i. Not liable to duty---Under 
Probate Duty siet, BO So BW. COL, N24 
(ce, 202). J-~-BOWMAN vw. A.-G. (B. C.), 
(1926) 4 D. L. it. %34.---CAN, 

PART VI. SECT. 3. 
a i. ——- —-- Deed of gift.|—-STAMPS 


Comn. v. SKINNER (1926), 29 W. A 
Il.. }t. 58.--AUS. 


Cases 5—1 


ENGLISH AND Empire Dicrest SUPPLEMENT. 


ESTOPPEL. 


Part |.—Nature and Classification. 


5. Add. Annotation :—As to (3) Refd. H. v. H., 
[1928] P. 206. 

7. Add. Annotation :—Refd. H. v. H., [1928] 
P, 206. 

8. Add. Annotation: — Refd. Hym v. 
raed Hughes v. Hughes (1928), 130 L. J ha 

9. H., [1928] 


63. 
96. 


108a. 


aa. Prior action muat be identical. ir 


Add. Annotation :—Refd. H. v. 
P. 206. 





10. 


10a. 


11. 
28. 


P. 206; 97 L. J. P. 116; 


Add. Annotation :—Refd. Page v. Scottish 
Insce. Corpn. (1929), 98 L. J. K. B. 308, 
-|—Estoppel is a rule of evidence, & not 
a bar to the jurisdiction.—H. v. H., [1928] 
1389 L. T. 412; 44 
T. L. R. 711; 72 Sol. Jo. 508. 
Add. Asnotation :—Refd. H. v. 
P. 206. 





H., [1928] 


Add. Annotation :—Refd. Anderson v. Equit- 
able Assce. Soc. of the United States (1926), 
134 L. T. 557. 


Part IIl.—Estoppel .by Matter of Record. 


52. Add. Annotation :—Apld. Morriss v. Winter 


(1929), 45 T. L. R. 643. 


Add. Annotation :—Consd. Selby v. Atkins 
(1926), 185 L. T. 46. 


Add. Annotation :—Dist4. Hoystead v. Taxa- 
tion Oomr., [1926] A. C. 155. ' 

-}+—Money-lenders Act, 1900 (c. 51), 
s. 1 (1), does not empower a judge to re-open 
& money-lending transaction where the 
money-lender has brought an action in 
respect of that transaction, & deft. borrower 
has consented to judgment, although the 
judgment may never have been drawn up & 
entered. ‘the agreement to pay has become 
merged in the judgment, which is res judicata 
& not an agreement within the sect.—-COHEN 
v. JONESCO, [1926] 1 K.B.119; 95L.J.K.B. 
100; 90 J. P. 18; 42 T. L. RR. 41; 70 Sol. Jo. 
188 ; revsd. on other grounds, [1926] 2 K. B. 





104a. 


114. 
122. 


1; 95 L. J. K. B. 467; 134 L. T. 690; 90 
rf P. 74; 70 Sol. Jo. 386; 42 T. L. R. 294, 
. A. 








.]-—An order by consent is binding 
unless & until it has been set aside in pro- 
ceedings constituted for that purpose. ltf. 
in an action based upon charges which he has 
withdrawn by a consent order in a previous 
action between the parties is estopped by 
the order, & cannot effectively plead in reply 
that his consent was induced by fraudulent 
concealment.—KINCH v. WaALcoTT, [1929] 
- | 482; 98 L. J. P. C. 129; 141 L. T. 102, 
Add. Annotation :—Consd. Papadopoulos v. 
Papadopoulos (1929), 46 T. L. R. 44. 

Add. Annotation :—Refd. King v. Sunday 
Pictorial Newspapers (1920), Ltd. (1924), 
133 L. T. 397. 
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PART II. SECT. 1. 


10B.CG R.4 


ANDERSON v, AMELIABBURG, [1931] 2 


b.L. 


PART Il, SECT. 2; SUB-SECT. 1-—— 
B. (a) ii. 


sb. Irregularitics in procedure.}—Tho 
dismissal 
irregularities in 


R. 359.—-CAN. 





motions for 


of prior 
rocedure does not 


PART ITI. pak Be 


pi. _—— A ws a judgment 
dismissing an action on dcfault of 
appearance by pltf. at the trial has the 
same effect as a judgment for deft. upon 
the morits it does not follow necessarily 
that fromm such a ju 


BROTHIER Sripee 240 L. T. 
—OAN. 


$42; | subsequently taken by the solr. for ane 

of the pores that at the time of the 

making ae oe order Prd Phe mere : 

misapprehension as to e effect o 

SUB-SECT. 1.— iyo » du dgments of the Supreme Ct. :— 


ent an estoppel 


ld: the gh eg order operated as 
{1924) 1 
. R. 389.-—CAN, 


Re ae 


an aay el 
0 895: 56 N. 








104 ii. -}— Re DRUMMOND, 
BENN v. HAWTHORNE, (1931) 4 D. L. R. 
188.—CAN. 


prevent an adjudication on a subse- | by res judicata arises. On that quer- 
Heo proper & regular motion.— | tion being raised in a subsequent action t i. ——. -}— Action for foreclosure 
¢ Dory x Marks, i925] 4D. L. R. | itis the d duty of the ct. to look into the | of & mtge. Pltf. & deft. P. had been 


so, Action on immoral contract.}—On 
the trial of an action the judge came to 
the conclusion that the evidence dis- 
ela an ilegal contract under which 

efts 
money obtained by plitf. while engaged 
in prostitution, & 
waa of an acorns character & 
to be dealt 
the formal] jueneat stating that “* this 
ct. does of its own motion & without 
adjudicating as hetween pltf. & 
on the matters in 


procecdings in the previous action & 
ascertain definitely what matters were 
in fact erie by the judgment thore- 
in. & if that judgment was founded 


on proceed 


were to receive part of the 


set up the 


that the action ille 


unfit 
& ho dismissed it, | defect. 


defta. ene eed 
dispute between 


them, order that this action be dis- 


edings W ch do not disclose a 
vital defect which existed in a contract 
rein, such as the defect of 
ity or invalidity, it cannot be 

said to have made that. contract valid 
& onforceable notwit 


—ELia8 ». DUERKSEN 
a 1193012 W, W.R. eye 
877 R. 562. 


parties to a prior action in which the 
main issue was the ownershi 


of the 
land covered by the mtge. & 


which 
a consent judgment was given dis- 


missing the action against the 

present pltf. & deolarthg that the ae 

to the land was subject to the m 

the land in P. subject to said mtge. 
raised 


ng th the Pp. now the defence of adverse 

 eentcerar te & point which had not been 

4 Dp. oer R. rought forward by her in ae former 
action :—Held: on the 


ciple of 
res judicata or, at least, on a pelacions 
that a judgment ia eoagtaaive proof 
between the 


es of the matters 


tuissed out of this ct., with costs °:— | PART, II. scab te a | SUB-SECT. 1.— § actually decided, said defence was not 
Ileld : the order precluded pitf. from B. (a) iv. oO ae to P.—Canapa PERMANE 
again suing in respect of any of the 104 i. ——— Consent order.}—Where v. CHRISTENSEN  & C.), (1929) 
causes of action included in the state- {| an order was made at chambers by con- 2 W. 198,— 


ment 


of claim.-—GUILUATLT vw. | sent of 


parties, & an appeal was 
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| 
| 
now sought to be foreclosed & vest 
| 
| 
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| 


3 D D. be ”R. 864 ; 
AN. 


148. Add. Annotation :—Consd. Conquer v. Boot 
151. After 


190. After this case adc 


204a. 


[1028] 2 K. B. 336. 


this case add 
tion of conjugal rights.|—See Huspanp & 
Wrre, No. 4767a.”’ 


153a. Re-registration of birth of illegitimate child.) 


~The re-registration, as provided for in the 
schedule to Legitimacy Act, 1926 (c. 60), of 
the birth of a child originally iNegitimate, 
the child having become legitimate by virtue 
of the provisions of that Act, is not a record 
of a binding decision. In authorising the 
re-registration the Registrar-General does not 
act in a judicial capacity & the re-registra- 
tion of the birth does not. create a res judivata. 
—JONES v. Jonms (1929), 98 lL. J. P. 74; 
hs L. T. 647; 45 T. L. R. 2923 73 Sol. Jo. 


 __. ————-, See, also, 
INSURANCE, Vol. XXIX., pp. 122. 182-184, 


tod bad & 


Nos. 752, 1404-6, 1408, 1409, 1420, 1422.” 


For deduction of costs—-Not res judicata. ] 
—Pitf., who had been negotiating for the 
purchase cf a house, handed to deft.. as his 
agent, the amount of the deposit & the 
balance o: £490 payable to the vendor on 
completion & instructed deft. to pay the 
balance to the vendor when completion took 
place. Completion did not take place, & 
pltf. demanded the above balance from deft. 
& brought an action against him to recover 
it. The vendor claimed that pltf. was liable 
to him for £100 damages & directed deft. 
not to pay over that sum to pltf. Deft. 
thereupon issued an interpleader summons 
in respect of the £100, & the master directed 
an issue, & ordered that deft shwuld pay 
into ct. the £100 less his costs. On che teial 
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** Decree for restitu- : 
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Vol. XXI.—Estoppel. Cases 148—222a. 


of the issue the vendor's claim was dismissed. 
Pitf. then obtained leave to sign judgment 
for £390, for which deft. admitted liability. 
Pitf. now claimed the additional £100 in full 
without any deduction of deft.’s costs. 
Deft. contended that the master’s order 
allowing deft. to deduct his costs was final :— 
Held: the master’s order allowing the dcduc- 
tion of costs was not res judicata, but merely 
relieved deft. from paying the full £100 until 
the decision of the interpleader issue & the 
result of the action, & pltf. was entitled to 
recover the full £100.-—ALLNUTrY v. MILLS 
(1925), 42 T. L. R. 68. 

To the cross-reference following this case 
udd ‘*In proceedings before Railway & Canal 
Commisslon---Undor Mines (Working Facilities 
& Support) Act, 1923 (c. 20).]-—See MINES, 
Vol. ANXATLV., pp. 685, 6836, No. 325.” 

sldd. Annotation :-- As to (4) Refd. Jacobson 
v. Frachon (1927), 138 J. T. 8886. 


2i4a. -—----.]}—A previous decision on a matter in 


dispute between partics does not) create an 
estoppel unless (1) the decision was given by 
a competent tribunal, & (2) the matter was 
raised & controverted before that tribunal & 
was clearly & finally decided by it.--Hasrt- 
woop & Lor ov. Srupirr (1026), 81 Com. 
Cas. 25). 


215. Add. Annotation: -As to (2) Refd. Eastwood 
& Holt v. Studer (1926), 31 Com. Cas. 251, 
222a. --—.]—In July & Aug. 1020, the share- 


holders of a co. carrying on the business of 
whiskey distilling passed resolutions for ite 
voluntary winding up. With a view to 
selling the distillery us a going concern the 
liquidator continued distilling up to Mar. 31, 
1021, but not after. & pending the sale of the 


PART II. SECT. 2, SUB-SECT. 1.— 
B. (a) v. 
b I. ----—:.. }-~AIKINE v, BLAIN (1865), 
11 Gr. 212.—CAN. 
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PART II. SECT. 2, SUB-SECT. 1. 
B,. (a) viii. 

ri, --- - Code of Ciril Procedure, 
8. 207.})--Applt., who hud brought au 
action dno his unregistered business 
nuine agaiost resp. to recover the 
balance of moneys alleged tu be due on 
a running account, obtained a deeree 
of tho Distriet Ct. in his favour subject 
to his camplylng with the termes of the 
Ceylon Business Names Legistration 
Ordinance within a limited period. 
Against that deeree resp. appealed to 
the Supreme Ct. of Ceylon, & the 
atin appit., fuced with the possi- 

flity that if resp.’s appeal suecceded 
any further proceedings might be 
barred by limitation, instituted a 
second suit against resp. in respect of 
the sarine subject-matter. This second 
action was disinfased in the District. Ct. 
on the ground of res judicata, & against. 
that decision the present applt. 
appealed. The Supreme Ct. of Ceylon 

owed resp.’s appeal in the first 
action, & dismissed the present applt.'s 
appeal in the second action. On an 
appeal to the Privy Council in the 
second action :—-/Zeld : under sect. 207 
of the Civil Procedure Code no decree 
from which an appeal lies & has in fact 
been taken, but not yet determined, 
is final between the parties so as to 
form res judieata, & therefore the 
second action would be remitted to the 
District Ct. to proceed as accords.—- 
ANNAMALAY CHETTY rv. THORNHILL, 
{1931) A. C. 697; 145 L. T. 415; 47 
T. L. R. 459; 
aub nom. CHETTY t. THORNHILL, 100 
L. J. P. Cc. 174.—IND. 


75 Sol. Jo. 393, P. Ce; j 
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PART IL SEC‘. 2, SUB-SECT. 1.-—- 
B. (oe), 

201 1. In administration  euti— 
Originating aiemanons against adminia- 
tralor- Subsequent probate action by 
miministrador.-—-D.’s) father was be- 
Heved to have died intestate, & VD. 
took out @ grant. of lotters of adminin- 
tration de bonis nom, Subsequently 
a sister of J). issued an originating 
summons, ao order for administration 
was made, & also an order that four 
paymente should be made to four 
sixters of 1. out of the funds in ct. to 
the credit. of the matter, DD. was 
represented by counsel at the bearing 
of tho summonea upon which thia last 
order was iwnade. Subsequently VD. 
was advised by his solr. that a will 
which he knew his father bad mado, 
& which had been burned by his father’s 
directions, was not legally rovoked, & 
DD. instituted uo action to revoke the 

rant of Ictters of administration de 
hones non to himself, & to prove the 
will In solemn foriwn:—Held: being 
an originatlug summons by & next- 
ot-kin for administration against D. 
an adninistraior, it was not open to 
D. to challenge tn those proceedings 
the fact that he wa: an administrator, 
& D. was not estopped by tho above 
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orders.—_DOOLEY v. DOOLEY, [1927] 
I. R. 190.---1R. 
204i, --—-.]---Aninterlocutory judg- 


ment, which definitely decides a quea- 
tion of law, & from which nu appeal 
is taken, may be rea fudicata when the 
question is raised between the same 
parties, ¢veu in the same action.--~ 
DIAMUND t. WESTERN REALTY Co., 
(AW9zkp 2. LK. Bee; §1we4y S.C. Kh. 
30%.---CAN. 
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sf. Order striking mi guardian ad : 


lilem’s name from retuord.)\—Ueld: not 


to operate as res judicata.—KUMAR | 
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QANOANAND SINGH v. MAHARAJAIT SIR 
RAMESHWAR SINGH BAHADOR (1927), 
J, Ll, gn, Fa Pat. 388.—IND. 


PART It. SECT. 3, SUB-SECT. 1.—A. 


213 x. - ---.J- ViInLage or HAGERBS- 
VILLE v. HAMBLETON, }1927])4 D. L. R. 
1044; 610. L. R. 327.--CAN. 


PART Ii. SECT. 3, SUB-SECT. 1.—. 
B. (b). 


ak. Agency. )--Whore a judgment for 
fudenimity has beeu pronounced between 
twe parties, on the ground that one 
wos the principal & the other the 
mgent, tho Judgiaent is conclusive as 
to that fact.—-Prims vo MACDONALD 
(W. Ci) Reasterep, LATIMER 9. 
FOBTKER Tonacco Co., Utp., (1926) 
1D. L. R. 899; 58%), L. R. 322.--CAN. 


sl. Decided by jury in efectinent 
action.| ~The Judgment in an action 
of ejectment I4 only an estoppel between 
the parties as to the statatory issue 
whether the claimant was entitled to 
possession on the day named in_ the 
writ, & not as to any facts decided by 
the jury ino such action. - BURNITAM 
uv. CARROLL MUSGROVE THEATRES, LTp. 
& Vicronia ARCADRK, LTb. yee 28 
STN. S. W. 169: 45 N.S. W.W.LN. 
23; affd., 41 OC. . Wt. 540.--AUS. 


sm. in action of = efectment.)—Tho 


| judgment in an action of ejectinent is 


only an estoppel between the partics 
op the statutory issue as to whether or 
not the claimant was entitfed to 
posseasion on the day named in the 
writ. & not aa to any facts decided by 
the fury in such action.-~ URS ITAM 0, 
CARKOLL MUSGROVE THEATRES, LTD. 
& VicerouA ARCADE, Lp. (1928), 29 
ss. Rk. NN 8. W. bl : 46 N. Ss. Ww. Ww. N, 
22.—AUS. 


25* 


Cases 222a—206a. 


Annolaiion :—Reld. 


business he sold the co.’s stocks of whiskey 
as opportunity offered. Such sales of whiskey 
extended over a period of more than two 
years. An assessment to income tax was 
made upon the co. for the year 1921-22 in 
respect of the profits of its business on the 
footing that the liquidator was carrying on 
the trade in that year. This assessment was 
discharged by the Special Comrs. on appeal 
on the ground that an assessment on the co. 
for the preceding year had been discharged 
by the recorder on appeal to him from the 
determination of the Special Comrs., & that 
they were bound to follow his decision :— 
Held: the Special Comrs. were not bound by 
the decision of the recorder regarding the 
1920-21 appeal to discharge the 1921-22 
assessment. —- EpwaRDs_ v. 


ENGLISH AND EMPIRE DicgEst SUPPLEMENT. 


265a. Decision that patent valid—-Subsequent action 


nn es 


“Ouv Busii- ; 


MILLS ’’ DISTILLERY Co., Jurp. (IN Liquipa- : 


TION) (1926), iy Tax Cas, 285, H. L. 
K. Comrs. 2. “ Old Bushmills ” 


Distillery Co., Ltd. Fiat), 12 Tax ie 1148. 


224a. 


‘232. 


258. 





as a fact on which a dlecres nist has pro- 


ceeded is not res judicata, so that it cannot | 


subsequently be questioned in the Divorce : 
Div. in any event, nor is resort to the Ct. of | 


Appeal the only means of reviewing it..— 
CHALMERS v. CHALMERS, [1980] P. 154; 99 
L.J.P. 60; 142 L. 7. 654; 467. LR. 2609 ; 
74 Sol. Jo. 216. 

Add. Annolalions :—Apld. Jacger 
v. Jaeger (1929), 46 ii. BP. C. 
Hoystead v. Taxation Comr., 
155. 


Add. Annotation :—Refd. Green v. Weatherill, 
[1920] 2 Ch. 213 


Yo., Ltd. 
be 36. Refd. 
[1926] A. C. 


256a. ——..]—Applts.’ mine was worked during 


257. 


the years 1019, 1920, & 1921 during two 
hundred & five days only owing to strikes 
& the low price obtainable for ove, though 
maintenance was continued during the whole 
period :-—Held: the question of average 
annual value was not res judicala by a de- 
cision of the High Ct. of Australia between 

the parties as to the valuation for a previous 
year.-—-BrokEN HILL PRrorrigrary Co. v. 
Broken TILL Municirepan Councin, [1926] 
A.C. 945 95T. 3. P.C.83 ; 134 2. T. 335, P.C. 
Add. Annotation :—-Distd. HWoystead v. Taxa- 
tion Comr., [1926] A.C. 155. 





276. 


er i 0 ee + ee re =e 


for infringement—Whether defendant estopped 
from disputing validity of patent.|}—In an 
action for infringement of a patent deft. 
denied infringement & pleaded that the 
patent was invalid by reason of lack of 
novelty & lack of subject-matter owing to 
common general knowledge & prior publica- 
tion, want of utility, insufficiency & false 
suggestion in the specification, & he counter- 
claimed for revocation of the patent. In a 
previous action the patent had been attacked 
only on the ground of prior publication of 
two specifications, G. & V., & the issue of 
infringement had not been contested. In 
that action the patent had been held to be 
valid. It was contended by deft. that the ct. 
was bound by the prior decision only as to 
construction of the specification & not as 
to subject-matter, that the additional docu- 
ments relied on showed features claimed in 
the specification not. disclosed by G. or V., & 
that, owing to the issue of infringement not 
having been contested it had been un- 
necessary for the ct. to define the ambit. of 
the clainns :—Heild: the ct. was not: strictly 
bound by a prior decision as to anticipation, 
& it was open to deft. to prove anticipation 
by documents not before the ct. in the pre- 
vious action.—-H1iGGgInson & ARUNDEL v. 
PYMAN, SAME v. SAME (1926), 43 BR. P. C. 
291, C. A. 

Add. sri sifoai toe -—As to (3) Apprvd. Hoy 
stead +. Taxation Comr., [1926] A. C. 155. 
Apld. Green v. Weatherill, [1929] 2 Ch. 218. 
Refd. Pickford v. Quirke, Pickford v. I. R. 
Yomrs. (1927), 44 T. L. R. 15. 

Add. Annotation :—Refd. Sagar v. Ridchalgh 
(HT.) & Son, Ltd., [1980] 2 Ch. 117. 

Add. Annotation :—Generally, Refd. Conquer 
v. Boot, [1928] 2 K. B. 336. 


Add. Annotation :—-Refd. Hoystead v. Taxa- 
tion Comr., [1926] A. C. 155. 


| 296a. Admission.|—Under a will the annual in- 


come from an estate in Australia was divisible 
by the trustees between testator’s daughters. 
The trustees objected to an assessment for 
the financial year 1918-1919 under Land 
Tax Assessment Act, 1910-1916, of Aus- 
tralia ; they claimed under sect. 38 (7) of the 
Act a deduction of £5,000 in respect of the 





 eneates eres or. S emeneiatenmeneemmenatent 


PART II. aie a Syed. 1.— 
Q). 

925 i. General rule.j—-Where — the 
cause of action is different from what 
it was in the tirst action, the matter is 
not res oT —BRANIGAN v, SABA, 
[1924] N L. R. 481.-—N.Z. 


PART II. SECT. 38, SUB-SECT. 1.— 
B. (d). 


230 xvii. ———.}— Reap. claimed to 
deduct rie ‘oo in comput ng the profils 
for tho year ending Mar. 31, 1921. & 
the recorder allawed = tho deduction 
claimed. ‘The question came ugain 
before the Special Comra, by way of an 
appeal from an ussessinent for $922-23 : 

—Held: the reeorder’s decision on 
the agseastnent for 1921-22 was hind- 
ing. & the question was res judicata.— 
ALYMER 1 MAHAFFEY, [1925] N. 167; 
10 Tax. Caa, 594.—IR 

230 xviii. -——-—.]—-WILSON 
CAMERON (1842), 1 Kerr, 542.—CAN. 


230 xix. ——-—.J— CHAMBERS v. DoL- 
LAR & STEVENSON (1870), 29 U. C. R. 


599.—CAN, 
230 xx. -}+-JONES v. Crry oF 


v. 





St. Joun (1901), 31 85. C. R. 320.— 
CAN. 


230 xxi. ——--.]--FOSTER t’. mets 
[1926] ‘ ID. L. R. 1024; 60 0. 1. 
63.—CAN. 

sh. Artion to sct aside fraudulent 
conveyance — Finding that _ plaintiff 


secured crediter.}—1n an action by a | 


judgment creditor against a husband 
& wife to set aside as in fraud of the 
husband’s creditors a transfer made by 
bin to his wife :—Held : a tinding, ina 
prior action by the same _ creditor 
against the busband, that pitf. was an 
amply secured ereditor at the time of 
the transaction, red oe pitf. as 
against the husband, who had pleaded 
res judicata, 
issuo as to the sufficiency of the pltf.’s 
security.-~BAXTER vt. 9 DERKASZ 
DeERKASZ, (1929) 2D. L. R. 4435 1 
W. W. R. 673; 10 C. B. . 473; 
S. L. Rk. 444.—CAN. 


PART II. SECT. 3, SUB-SECT. 
B. (e). 


. 254 “J 
(1875), 25 C. P. 180.—CAN. 


14 


from oin raising tho 
ie | Judgment in the previous action from 


& | 


1.— ' 


CHAMBERS v. UNGER | 


| 
\ 


/ 
| 
| 
| 
| 
| 
: 
| 
| 


| (Sask.), (1926) 1 Db. L. 


PART II. SECT. 3, SUB-SECT. 1.—- 
B. (f). 
274 ix. 


]—-Re GLOBE WINE Co. 
R. 213.—CAN. 


274 x. .j--CAsaIpy wv. IN 
GOLDSBY (1875), 36 U. C. It. 339. CAN. 


3, SUB-SECT. 1.— 
(g). 

276 ii. ——.}—An action was brought 
by a co. to remove tio of its trustees 
for refusing to obey an order of the 
ct. made in a previous action directing 
them to join with the other trustee 
in assessing certain shares :-—Zleld: 
deft. trustces were estopped by the 


PART II. sa 


objecting to the status of directors 


' who had ordered the assessment of the 
23 | 


stock, aa-that was a question which 
should have been raised in that action. 
—FRARER RIVER bel Co. te. 
“i (1896), 5 D. CGC. R. 82.— 


276 ——,}—-FORSYTH ©. BURY 
sera), "15 S.C. R. 543.—CAN. 


339a. Between co-defendants. |—-A 


385a. ——-.]---I’Itfs.’ 


ee ae ne a re oe 


PART II. SECT. 3 COREE: 1.— | 
e (2). 


share of each daughter. & a case was stated 
for the opinion of the Full Ct. of the High 
Ct. upon the questions: (1) whether the 
shares of the joint owners, or of any & which 
of them, in the land were original shares 
within sect. 38; (2) how many deductions 
of £5,000 resp. should make. ‘The Full Ct. 
answered these questions as follows: (1) the 


es 9 re 


shares of the six children surviving at the | 


date of the assessment: (2) six. Upon the 
assessment for 1919-1920 the comr. allowed 
only one deduction of £5,000, contending 
that the beneficiaries were not joint owners 
within the Act. Upon a case stated the Full 
Ct. upheld that view, & held that the comr. 
was not estopped by the previous decision :-—-- 


Held: the comr. was estopped, since although | 


in the previous litigation no express decision | 


had been given whether the benctliciaries were | 


joint owners, it being assumed & admitted 
that they were, the matter so admitted was 
fundamental to the decision then given.— 
TloyvsrEap v. TAXATION Comer... [1926] A.C. 
1653; O41. J. Pp. Cc. 79; 
T. Ll. R. 207, P.C. 


(1927), 44 IL. R15. Refd. Green v. Weatherill, 


tion Comr.. [1926] A.C. 155. 

decision oper- 
ates as res judicata between co-defts. pro- 
vided that (a) there was a conflict of interest 
between them; (6) it was necessary to 
decide that. conflict in order to give pléf. the 
relief which he claimed; (¢) the question 


134 L. T. 3545; 42; 


Annitations :-—-Consc. Pickford v. Quirke, Pickford r. T. BR. 
Comrs. 
(1929] 2 Ch. 273. 


334. Add. Annoltetion :-- Refd. Hoystead v. Taxa- 


ee 


Vol. XXI.—-Estoppel. Cases 296a— 467. 


her on the terms (inter alia) that security 
for payment of his remuneration should be 
arranged in Iondon & that. he would not 
arrest the ship unless there was an attempt 
to remove her befure the security had been 
given. Security was given in London in 
accordance with the salvage contract, & the 
ship was refloated & taken to Constantinople 
for temporary repairs. Before she was ready 
to leave, the deft. L. brought an action 
against, the master in the Turkish ct. on the 
ground that the ship was about to be removed 
without security having been given. By order 
of the Turkish ct. the ship was arrested, &, 
as the master had no evidence of what had 
been done in London & L. took an oath that 
security had not been given, the Turkish 
ct., awarded L. £23,890. 1. then disposed of 
the ship, & plitfs. brought this action, (a) for 
damages for breach of contract, (6) for a 
declaration that. the ‘Turkish judgment was 
invalid, & (c) for an injunction to prevent 
the Turkish Judgment from being enforced :— 
Ileld: as plitfs. were not partics to the 
Turkish proceedings the doctrine of res 


judicata could not apply to the question of 


breach of contract.---MLLERMAN LINES, Lp. 
v. Reap (1027), 44 TT. L. Re. 73) on appeal, 
flyzs} 2K. B. 44, OA. 


Add. Annotation. Refd. Wilson v. Maple 
Mill (1925), 95 LJ. K. OB. 666, 


Add. Annotations: Refd. Ingenohl v. Wing 
On (Shanyvhai) (1927), 44 Ro PL CG. 848; 
Salvesen (or von Lorang) ov. Austrian Property 
Administrator, [1027] A.C. O41. 


between co-defts. was finally decided.-— | 4329, 4dd. Annotation -—Refd. A.-G. v. Denby, 
MUNNT Brntor. TIRLOKL Nave (1931), 58 [1925] Ch. 596, 
1, R. Ind. App. 158, D.C. 447a. —-—.|--To sustain a second action on the 


366. Add. Annotation :-—-Refd. Mackenzie- ix onnedy 


v. Air Council. {1927| 2 K. B. 617. 


382a. ----—.J— KniGgur or. Lean (1828), 4° Bing. 
689; 1 Moo. & PP. 528; 6 LJ. OLS. OC. D. 


128; 130 FE. RR. S95. 
steumer stranded 
Black Sea, & deft. L. agreed 


in the 
to try to salve 





346 ii. 


ee eee 


457. Add. Annotation 


PART ML." SECT, a SUB-SECT. 1.--- . ». 


Erception to ~Action 


same contract or the same facts there must 
be a distinct cause of action, not merely 
different damages.- CONQUER v, BOOT, [1928] 
2K. 8B. 3386; 97 L. J. i. B. 452; 139 LT. 
18; 447. L. It. 486, 1. 0. 
---Consd. Conquer v. Boot, 
{luvs} 2 K. B. Sse. 

KUMARAVELO CreTrtan (1927), 
LL. ik. S61 Mad. 128.--- IND. 


303 i. General rule.J]—--CARPENTER tv. 
COMMERCIAL BANK OF CANADA (1862), 
2 E. & A. 111.—CAN. 


PART II. SECT. 3, SUB-SECT. 1.— 
C. (a) i. 





329 xxvii. Coa-defendania.j—If 
the relief ziven to pitf. does not require 
or involve ai decieion of any = cuse 
between co-defta., they will not be 
bound as between each other by any 
procecding which may be nocessary 
only ta the decree pltf. obtains.— 
Ma Pan Nyvun v. MAauno SIt PHAUNG 
(1928), I. L. R. 6 Ran. 575.— IND. 


329 xxviii. ———.]—A judgment was 
obtained wegainst A. & two others 
witbout service of process on A. or 
his having any knowledge of the suit; 
an attorney retained by the other defts. 
having appeared for A. also. He was 
afterwards arrested on a ca. sa. {zaned 


on covcenand of indemnity.}-—Aw action 
op a covenant of indemnity is an 
exception to the reneral rule that an 
estoppel Is biuding only on privies.-- 
LONDON GUARANTEE & ACCIDENT Co, 
rt Davipsonx, (1926) 1 D. L. RR. 66; 
11926) 1 W. W. R. 148; 36 B.C. RR. 
301.-~CAN, 

gi. -- - One plaintiff president of 
rompany defendant in ather procecdings. | 
--LONDON Loan & SAVINGR CO. t. 
Osvorn, [1928] 3 DL. R. 258; [1928] 
S.C. RR. 451.—CAN. 


PART II. seeds if aati 1.-- 
. (0), 

sm. Action by reversioner—Tlow far 

binding on other reversioners.|-~ Held: 


it is well settled that a suit for a. 


declaration by a reversioner to contest 
an alHieuation made by a widow in pos- 
session, jis a representative suit on 
behalf of all the reversioners, & a decree 
fairly & properly obtained agalust the 


on the judgment, & was discharged by | reversioner In such a sult: binds not. 
a judge's order on an affidavit denying | only him but the whole body | of 


knowledge of the suit & of any authority 
to the attormmey to appesr for him. 
In an action for false imprisonment 
against pitf. in that suit :—Held: A. 
was not A ie by the Judgment 
from denying his Nabflitvy.—Svu1is v. 
Fenauaon (1861), 10 N. B. R. (5 All.) 


| 


reversioners on the one hand, & the 
alicnee or his representatives on the 
other... -THAKARSISGH r. 
(1929), T. L. &. 10 Lah. 613.~-IND. 


PART Il. SECT. 3, SUB-SECT. 3 
374 ii. ——.}—SONACHALAM PILLAI 


15 


UTTAMKAUR © 


' NOW 


PART II. SECT. 3, SUB-SECT. 1.- - 
C. (gk). 

50. fertinent ~ Mietitious leasee party 
ln first action- Second action aqainat 
lessor.) At the trinf of an ejectment, 
under 14 & 14 Viet. eo. Pld, recovery 
Win a in favour of John Jooe, on 
the demixe of the now deft. against the 
pitf.: & If appeared that the 
question there deelded. belug one of 
houodary, waa preetselvy the same as 
that again brought up fn this case c--- 
Melt: clearly no ostoppel, for that 
judgment was between different. partica, 
& under the old practice,~-CLOUBINE. v. 
MCMULLEN (1854), 11 UL CG. HR. 200.—- 
CAN. 


PART IJ. SECT. 3, SUB-SECT. 2.--A 
ai. --- - > -.j—Where an appiica- 
tion for a writ of possession was dis- 
reseed beosuse no notice of determina- 
Han of the learo had been given i-- 
Held: the Jandlord was not thereby 
barred from moking another applica- 
tion after giving such  notice.— le 
ERNEWEIN & Wrien, (1928) 4 2. LR. 
498: (1"2K]) 2 W. W. KK. 628.—CAN., 


PART IL. SECT. 3, SUB-SECT. 2.-— 


| 


at £5) 


B. (a) I. 
— -- ——,J—JONES v. RYDER, 
3D.L.R. 301; (1928) 2W. W.R. 


Cases 464—529a. 


464. 
473. 
480. 


482. 
488. 
492. 


498a. 


508a. 


610. 


Add. Annotation :—Refd. Berry v. Berry, 
[1929] 2 K. B. 316. 


Add. Annotation :—Refd. Mackenzie-Kennedy 
v. Air Council, [1927] 2 K. B. 517. 


Add. Annotations :—Consd. Conquer v. Boot, 
[1928] 2 K. B. 336. Refd. Debenham v. Per- 
kins (1925), 133 L. T. 252. 


Add. Annotation :-—Refd. Palmer v. Orone, 
[1927] 1 K. B. 804. 


Add. Annotation :—Refd. Conquer v. Boot, 
[1928] 2 K. B. 336. 


Add. Annotation :—As to (1) Refd. Eastwood 
& Holt v. Studer (1926), 31 Com. Cas. 251. 


.|—Held: a statement of claim should 
be struck out, & the action dismissed, on the 
ground that the matter was res judicata by 
a previous decision. 

The ct. has inherent jurisdiction to strike 
out as frivolous or vexatious a claim or 
defence, which has either been already 
decided in previous proceedings, against the 
party raising it, or might have been raised 
in a previous Saletan § in which the facts 
necessary to raise it have been decided against 
the person ny desires to raise them 
(Scrurron, L.J.).—MACKENZIE-KENNEDY v. 
AIK COUNCIL, [1927] 2 K. B. 5617; 96Li J 
K. B. 1145; 43 T. L. R. 738 ; 71 Sol. To. 
633, C. A. 

-) — MACKENZIE- KENNEDY v. 
CoUNCIL, No. 498a, ante. 


Add. Annotation :—Refd. Conquer v. Boot, 
[1928] 2 K. B. 336. 





AIR 





611. Add. Annotation :—As to (2) Consd. Conquer 


v. Boot, [1928] 2 K. B. 336. 


620. Add. Annotation :—Refd. Green v. Weathcrill, 


521a. Proceedings in respect of 


PART 11. SECT. 8, SUB-SECT. 2.— 


465 i. oe ee action for 
breach of covenant ayains 

Action for ejectment on conviction under 
licensing laws.|}—Apyplt., 
resp. & liconsec of an hotel, was con- 
victad of as offenee under Liquor Act, 
1VIZ(N.8 
by a writ “issued on the same day, reap 


{1929] 2 Ch. 213. 


registered trade 
before registra- 
an action for 


mark-~——-Former proceedings 
tion. i) "Itfs. commenced 


a meen oe. 





(a) hi. staternent of 


subletting — 


lessee from {1928} 2 W. W. R11 


-W.) After the conviction, 


507 


i 


an extension of time for SeEVitit the 
claim held not. 
identical with any jissuc that had been 
| adjudicated in the earlier proceedings 
in this matter. BAN a} v. MITCHELL, 


PART II. ciao 3, nee 2.—- 


vi, -——.]}—Where a cause of 


ENGLISH AND Empire DIGEST SUPPLEMENT. 


infringement of their registered trade marks 
& passing off, & delivered their statement 
of relat alleging acts of infringement & 
passing off by defts. Defts. moved to strike 
out the statement of claim, on the ground 
that the alleged acts of infringement & passing 
off had been. already adjudicated upon or 
were subsequent to the issue of the writ in the 
present action. The judge held that there 
was a total absence of any evidence that the 
alleged acts had ever been adjudicated upon. 
Defts. appealed :—Held: the reasons for the 
decision of the judge were a eed AEGER Co., 
Lrp. v. JAEGER (1929), 46 R. P. C. 336, C. A. 


529a. Judgment against separate estate of married 


woman—aAction to obtain payment into court.] 
—Where the ct. in giving judgment against 
a@ married woman who is a defaulting trustee 
orders that the judgment be satisfied out of 
her separate estate & execution proves use- 
less it is not open to pltf. in a new action 
to obtain against her judgment in a different 
form for payment of the moneys into ct. As 
against her the matter is res judicata. But 
if it appear that she has transferred the 
moneys to a person with knowledge of the 
proceedings against her action will lic against 
the transferee as constructive trustee. Pltf. 
obtained against the first deft. a married 
woman judgment for payment out of her 
separate estate of the sum in dispute & costs. 
Evidence disclosed that the first deft. had 
parted with the whole of the sum, ‘having 
transferred most of it to her sister, the second 
deft., who was not a party to the proceedings 
but knew of them at the time. Execution 
in respect of the judgment thus proving 
useless pltf. now brought this action alleging 
that the first deft. had paid the money to 
the second deft. in order to defeat any judg- 
ment for pltf., & that the second deft. received 
the money as constructive trustee :—Held: 


eNO A Na LenS | IT 





ene ae se: 


PART Il. cao 3, es -SECT. 2.— 
» (@), 

c i. «lection, for judicial separa- 
tion—Subsequent action for separation 
ad resttiution of ecanjugal rights.j— 
HOPKINSON tv. HOPKINSON, [1Y31J 3 
W. W. ih. 62.-—CAN. 


to bo 





PART Il. SECT. 


brought. an action for ejectment against 
opplt. claiming to be entitled to 

goa on the ground of a breach 

y applt. of his covenant hot to assign 
or sublet without resp.’s leave, & 
judgment was ontered forapplt. By a 
writ jasned about.a year aftor the issue 
of the writ In the tiret action, resp. 
brought another action for ejectment 
against applt., claiming to be entitled 
to possession on the ground of the 
conviction :—ZJ]eld : rosp. was not 


debarrad from relying on the conviction | 
| judicata.—WanL ov. 


by reason of the fact that in the first 


action he night bave asserted the right | 


of re-entry which it gave him.— 
eins v. Lavin (1924), 35 CG. L. FR. 
ae R . & W. 2091; 42 
ed. W. W. N. 7.--AUS. 
ae II. SECT. 8, A ate aaah 2.— 


B. 

4741, Fraud -— 4 ction for Fradulent 
converaton of partnership asseta.|--— 
EASTERN TRUST Co. v0. Buscn, [1930] 
1D. L. R. 7233; 1M. VP. RR. 140.—CAN. 


PART Il. SECT. 8, SUB-SECT. 2.— 


496 iii. 
ee arnnem (19% 


« (Dd). 

WILLIAMS . SRARA v. 

, 28 RC R. — CAN. 
iv. cla ai chief ae of res 

udicata is is identity of issue. The 

ue raised in the present motion for 





| 
| 


action is shown & tho claim is defended, 
tried & decided. or where the real issue 
Ivtweon the parties, although not. sct 
out in tho statement of claim, is tried 
& decided, it is not open to pitf., by 
a subsequent. action relating to the 
saine matters involved in the oarlicr 
proceedings, to put forward a claim 
or plen which he had an opportunity 
of oe forward in the earlier pro- 
ceedings but which he cither omitted 
or chose net to put forward at that 
time. Such claim or plea’ is res 
NUGENT, [1924] 
3D. L. R. 679; [1924] 2 W. W. oe 
1138; 18 Sask. L. R. 592; reve 
[19Z4)2 DL. R97; [1924] 1 W. Ww. 


939.—CAN, 

507 vii. -}~A suit ia not, barred 
by res judicata where, though the 
mattor which forms the ground of 
attack might have been made a ground 
of attack {tn the former suit, pltfs. 
were not bound to do 40.-—ABID- (‘D- 
Din ». BuHaRaT, ALI, ETC., RAagor- 
Un-Drx, evc. (1927), I. L. BR. 8 Lah. 
30, — IND. 

7 KOLOSKI 


50 .-So 
WHIN1KI, ieee 2n LL Rk. 
f1927} 1 W. W. R. 972: 21 Sask. L R. 
455.— CAN. 

507 ix. ——--.}-——WINTER v. DEWAR 
& Co., (1920} 4 D. LL. R. 339; 2 
WwW. Ww. R, 318,—CAN. 
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: 





7 eit 2.— 
di. Awurd of damages for delay— 
Subsequent proceedings for compensa- 
tion Jor further delay.|)—Whore there 
was only one cause of action, & it was 
pltf.’s right to have bis damages 
assessed once for all:---Held: the 
| finding that pitt. could recover no 
daumages after Gommencement of a 
subsequent action was binding upon 
both parties & was not, though 
erroneous, open to dispute. The judg- 
menut had not been appealed from & 
the question was res judicata between 


the Oe a ee ae Le PARENT, 
(1924) 4 D. L. R. 420; 550. L. FR. 
552.—CAN. 


PART IIL. saci 8, SUB-SECT. 2.— 


sa. Action for rent— Eviction picaded 
by tenant-— Reduction of rent granted— 
Itight to bring action for trespass.}— 
If a tenant defonds an action for rent, 
& a reduction ja made on the amount 
claimed on the ground tbat he has been 
evicted by the landlord from part of 
the premises, he cannot afterwards 
einen trespasa against the landlord 
for the same action whicb he relied 
on Kos an oven in the former eater 
— ROURKE McCULLOUGH (1869), 9 
N. BRC R. (4 “AlL.) 361.—CAN. 


538. 


540. 


546. 
550. 


555a. 


556. 


557. 


559. 


568. 


973. 


in regard to the first deft. the matter was res 
judicata, as plitf. had already obtained judg- 
ment against her separate estate & therefore 
could not now on the same facts obtain 
against her another form of judgment for 
payment of the moneys into ct.—GREEN v,. 
WEATHERILL, [1929] 2 Ch. 213; 98 L. J. Ch. 
369; 142 L. T. 216; 45 T. L. R. 404. 
Add. Annotations :—--As to (1) Refd. Firm of 
R. M. K. R. M. 2. Firm of M. R. M. V. L., 
R. M. K. R. M. Somasundaram Chetty v. 
M. R. M. V. L. Supramanian Chetty (1926), 
95 L. J. P.C.197: Pirie». Richardson (1926), 
70 Sol. Jo. 1023; Cumberland v. Lanark- 
shire Tram Co. (1927), 20 B. W. GC. C. 780. 
Generally, Refd. Jenkins v. Jenkins, [1928] 2 
K. B. 501. 
Add. Annotations :—Apld. Pirie v. Richard- 
son, [1927] 1 K.B.448. Refd. Re Pennineton 
& Owen, [1925] Ch. 825; Bennett v. White- 
head (1926), 06 L. J. K. B. 268; Hardie & 
Lane v. Chiltern (1927), 96 L. J. K. B. 773. 
Add. Annotation :--~Refd. Pirie v. Richard- 
son, [1927] 1 K. LB. 448. 
In the last line for “ case of the law ’’ read 
* case out. « f the law.” 
Add. Anno. tions : —Refd. Pirie v. Richard- 
son, [1927) 1 K.B. 448; Cumberland v. 
Lanarkshire Tram. Co. (1927), 20 B. W.C. C. 
780), 
After this case 
No. 163a.”’ 
ao v. MARTIN (1647), Sty. 20; 
82 BF. R. 498. 
Add. Annotation :—-Generally, Refd. Cumber- 
land v. Lanarkshire Tram. Co. (1927), 20 
B. W. C. C. 780. 
Add. Annotation :--—.18 to (1) Refa. Crack v. 
Urquhart, Stracey v. Urquhart (i920'. 141 
L. T. 641. 
Add. Annotations :—As fo(1) Apld. Brouke ». 
Bool, [1928] 2 K. B. 578. Refd. Debenham 
v. Perkins (1925), 133 L. T. 252. 
Add. Annotation :—-As to (1) & (2). Refd. 
liyvnn v. Bamber, [1930] 2K. B72. ° 
Add. Annotation :—As to (2) Refd. Firm of 
hk. M. K. R. M. v. Firm of M. R. M. V. L., 
[1926] A. C. 761. 


add ‘‘ Compare Oontract, 





575a. ——— ——- —--— Power to set aside judgment. |} 
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577Ta. aa ee 


580. Add. 


58 ia. 
| 


585. 


Vol. XXI.—Estoppel. Cases 528a—593. 


whether he is a partner in, or merely an 
agent for, the tirm. A subsequent suit for the 
same debt against the (irm itself is barred. 
Che ct., including the appellate ct., has no 
jurisdiction on motion to set aside the earlier 
judgment on the ground that pltf. was 
ignorant of its effect in law.—Firmu oF 
Rh. M. K. R. M..v. Firm or M. R. M. V. I, 
[19206] A. CO. 761; 135 L. T. 645; sub nom. 
Fira or R. M. K. R. M. v. Firm or M. R. M. 
Vv. L, R. M. K. R. M. SoMASuUNDARAM 
Currry v. M. R. M. V. L. SurprRaMANIAN 
ae 05L. J.P. C. 197; 42 1. L. R. 686, 
ro ee 


Annotation -—Folld. Kinch v. Walcott, [1920] A. C. 482. 
577. Add. Annotations :—Consd. Bennett v. White- 


head, (1926]2 IX. B. 380. Refd. Anderson v. 
Kquitable Assce. Soe. of United States (1926), 
M44 1. T. 557, 

Action against partner---Subsequent 
action against firm.}— ins or R.M. K. RR. M. 
v. IRM OF M. R.M. VV. da, No. 575a, ante. 


579. Add. Annotutions :-—As to (2) Refd. Deben- 


ham v. Perkins (1025), 1383 L. 'T. 252: Bennett 
v. Whitehead, [1926] 2 K. B. 880; Firm of 
R. M. K. RR. M. ». Firm of M. R. M. V. I., 
R. M. K. R. M. Somasundaram Chetty v. 
M. R.M. V. 1. Supramanian Chetty (1926), 
95 1.J. P.O. 197, 


Annotation > -— Distd. Debenham _ v. 
Perkins (1925), 153 L. T. 252. 

---—- Judgment for debt incurred 
after separation. |----Where an action for goods 
sold is brought against a wife on a bill con- 
taining a number of items, & judgment is 
recovered against her on all items purchased 
after a certain date, on the ground that since 
that date she has been acting as principal 
by reason of ber having separated from her 
husband on that date, procecdings may 
subsequently be taken against the husband 
as agent for the items purchased prior to that 
date, since there are two distinct causes of 
action, & there hus been no election by suing 
of the wife to judgment on the whole or part 
of one undivided debt.--- DEBENITAM’S, Lip. 
v. PERKINS (1925), 133 L. TM. 252, D.C. 

Add. Annotation : --A& to (2) Refd. Ke Simms, 
[1080] 2 Ch. 22. 








—A judgment in 


PART Il. SECT. Fa SUB-SECT. 2-- 
546 i. ——- —— Application to set 
aside judgment & add new party.|— 


Hupson’s Bay Co. v. Svcorr (B. .), 
(1929) 4D. L. R. 978; 3 W.W. RR. 232. 
—CAN. 


Penang against detft., 
described in the writ by the group of letters 
under which a money-lending firm there 
carries on business followed by the name of | 
the firm's local representative, is a judgment 
against the local representative personally, | 


PART IL. eke 3, SUB-SECT. 2.— | 


- (0) : 

.. 672 i. Unsatisfied judgment.}—The 
fact that a decree has been obtained 
against one of a number of joint & 
several obligants does not preclude a 
fresh action being brought against the 
others, if satisfaction has not been got 
under the decrees already obtained.—- 

VEN v. BRoapy Norman & Co., 
{1928) 8. C. 351.—SCOT. 


PART IL. aeee oy SOR eCr. 2.— 
ni. ——.}—Where it had not been 


established that in contracting to pay 
a commission, deft. had been acting 
as the agent of H. & that pltf. had 
elected to look to H. for payment :-~ 
Held: ajudgment by default recovered 
uy pitt. ageinust H. did not render 
pitf.’s claim against. deft. res judicata, 
since the cause of action againet. deft., 
which it was admitted plitf. had before 


he sucd Hi, did not exist against the ; 


latter & was not affected by the Judg- 
ment.— WILLIAMS v. Ropgrrs, [1921] 
2W. W. 185; 56D. L. RR. 691; 
60 S. C. FR. 664.—--CAN. 

oi. —--- Judgment by default against 
husband.}-—--W bere two persons arc sucd 
jointly & judgment by default is 
entered against one of them aa then 
cannot turn round & say that that 
deft. was an agent of the other & 


| 
| 
| 
| 


! 
t 
i} 
| 
( 
| 
, 


recover judgment against the latter as : 


the principal.— CARnoLL v. KENNERLEY 
(Sask.), (1929) 4 DPD. L. 


17 


No : ; action :—Ifeld : 
BR. 1062 ; 


590. Add. Annotation :—Apld. Dennerley v. Prest- 
wich U. D.C. (1929), 141 L. TT. 602. 

598. Add. Annotations :-—Apid. 
Crest Oil Co. (Bradford), , 1926] 1 K. B. 448. 
Refd. Anderson v. Equitable Assce. Soc. of the 
United States (1926), 184 L. T. 657. 


Dexters v. Till 


Ww. w. R. 437,.—CAN, 
PART II. Beer. o5.SURaena 2.—- 
* 6 e 


586 iv. -----.J--ARDUR HKAHIM vw. 
MAHOMED BARKAT Ata (1927), 55 
L. It. Ind. App. 96.--TND. 


PART II. SECT. 3, SUB-SECT. 2.---E. 


59414. Summons for assuull-— Dismiasal 
~- Subsequent action for same assault, |-— 
In an action for assault & buttery, deft. 
pleaded that an information had been 
made against him by pltf. before a, 
magistrate in respect to the trespass 
declared on, under Dominton Act, 
39 & $3 Vict. c. 20, 6. 43, & that the 
miagintrate, after hearing, dismissed 
the Information & gave deft. a certifi- 
cata, of dismissal, whereby & hy force 
of the statute he was released from the 
the plea was = in- 
sufficient in not atating that the com- 


vases 09 a—776. 
597a. 





——_— ——— Meaning of “ forthwith ’’.]— 
‘* Forthwith ”’ ‘means, forthwith upon demand 
by the person entitled to the certificate, & 
not forthwith upon the dismissal of the com- 
plaint. A certificate was applied for by the 
poe entitled, five days after the complaint 
iad been dismissed, & granted two days 
after the application, but dated as of the day 
upon which the complaint was made :—Held : 
to have been made out ‘“ forthwith ”? within 
Offences Against the Person Act, 1828 (c. 31), 
8. 27, & to be a good defence, under sect. 28, 
to a subsequent action for the same assault.— 
CosTaAR v. HETHERINGTON (1859), 1 BE. & EF. 
802; 8 Cox, C. C. 175; 28 L. J. M. C. 198; 
33 L. T. 0.8. 105; 23 J. P. 663; 5 Jur. N.S. 


ENGLISH AND KMPIRE DIGEST SUPPLEMENT. 


& charge as of the hearing thereof, but did 
not further order or convict deft.’’ The 
magistrate had decided only that deft. should 
enter into recognisances to keep the peace & 

ay the costs thereof, & such costs only had 
boat paid. No record of a conviction was 
produced, but the magistrate’s clerk stated 
that it was not the practice to draw up a 
formal conviction in such cases :—I/eld: 
the plea was no bar to the action within 
Offences Against the Person Act, 1861 
(c. 100), 8. 45, & taking it as it stood it was 
not proved.—HARTLEY v. HINDMARSH (1866), 
L. KR. 1 C. P. 653; Har. & Ruth. 607; 35 
L. J. M. C. 255: 14 L. T. 795; 12 Jur. N.S. 
502; 14 W. R. 862. 


085; 7W. R. 413; 120 Kh. R. 1111. 
What amounts to conviction.] 


599a. 








52 W. R. 14. 


Annolations :—Expld. R. v. Miles (1890), 24 Q. B. D. 423. 
Refd. Police Comr. for the Metropolis v. Donovan (1903), 


672. 
686. 


734. 


—To an action for an assault deft. pleaded 
that, befure action brought, pltf. caused deft. 
to be summoncd before a mayistrate to answer 
a@ complaint in respect of the assault, & that 
the magistrate ‘‘ adjudged & determined the 
said complaint & charge, & then ordered 
deft. then to pay, & then convicted him, 
deft., in the costs as well of the said complaint 


647. Add. Annotation :—As to (1) Consd. Pirie v. 


Richardson, | 1927] 1K. B. 448. 


659. Add. Annotation :—As to (2) Apld. The Point 


Breeze, [1928] P. 135. 


After this case add ‘* See, also, ADMIRALTY, 
No. 706b.”’ 


Part IIl.—Estoppel Quasi of Record. 


Add. Annotation :—-Refd. Hyman v. Hyman, 
[1929] A. C. 6Ol. 

Add. Annotations :—Distd. Re Stollery, Weir 
vw. Treasury Solicitor, [1926] Ch. 284. Refd. 





Re Pitts, Cox v. Kilsby (1931), 47 T. L. RR. 
290. 

Add. Annotation :—Refd. York Glass Co. v. 
Jubb (1925), 134 L. T. 36. 


Part V.—Estoppel by Deed. 


Add. Annotation :—Refd. Torbay Hotel v. 


Add. Annotation :—As to (1) Refd. Parr v. 


Jenkins, [1927] 2 Ch. 225. 


Wainant had prayed the magistrate | 


to proceed sumunarily.—-WILSON — tv. 


CODYRE (1866), 26 N, B. R.516.—CAN. 


sc. <cquittal on charge of murder--- 
Subsequent charge of assaull occasioning 
actual bodily harm,|-—After — being 
acquitted ou a trial for murder the 
accused were charged with ussault & 
battery oecasioning actual bodily harm 
to the man whom they had been 
acquitted of murdering. They pended 
res judicata :-—-Heli: since the fact 
of the assault. in question was involved 
in the aewed murder, t.c. if there was 
a murder it could only be because there 
was the assault, &, therefore, it must 
bave been considered & directly 
adjudicated on by the jury, the 
acquittal on the charge of murder 
rendored the matter of the assault 
res judicata as between the Crown & 
the accused, & was uw bar to the second 
charge.-- KR. ov. GOSSELIN, [1025] 1 
Lee KR. 134; 50 Can, Critn. Cas. 287. 

698 fil. Neceasily for 
certificate of conviction.)—JUDE wv, 
ARCHER & GoopMan, (192471 D. lL. RR. 
448: (1924] 1 W. W. RR. 279: 41 Can. 
Crim. Cas, 289; 18 Sask. L. ht. 32.--CAN, 


ge i. Subsequent conviction for 
same offence—-Whether appeal in action 
constiluled “‘ further procecdings.” }-—— 
Pitf. sned deft. by civil bill for £20 
damages for assault. The Recorder 
held in pltf.’s favour, & gave a decree 
for £14 5s. Deft. appealed from the 
decree, & entered into a recognisance 
as provided by 45 & 46 Vict. c. 29, 8. 6. 
After the case had been at hearing 








ene 
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| 776. 


mere ree 


before the judge of Assize for a short 
tine, deft. admitted the assault & tho 
reasonableness of the damages wwurded, 
& raised a new defence which had not 
been available to him fu the county 
ct. Deft. relied upon Offences Against 
the Person Act, 1861, c 100, 8s. 43, 
& if was contended on his behalf that 
deft.’s conviction coupled with the 
payment of the penalty operated as a 
relonse from ‘all further or other 
procecdings.”’ including the re-hearing 
of the civil bU] on appeal :---Tleld : the 
uppeal did not constitute “ further or 
other proceedings " within Offences 
Against the Person Act, 186]. 8. 45.-— 
io v. STOREY, [1929] N. 1. 134.-— 





sf. Order for maintenance of infant— 
Subsequent criminal procecdings-~-o 
bar.}---Re BRooks (1930), 54 Can. C. C, 
334.—CAN. 


PART II. SECT. 4, SUB-SECT. 3. 


623 i. General rule.J—Lack of juris- 
diction in the ct. deprives a Judgment 
of any effect whether by estoppel or 
otherwise, even though the party 
alleged to be ostopped sought tho 
assistance of the ct. whose jurisdiction 
is impugned.—McInrosy v. PARENT, 
(1924) 4D. L. R. 420; 55 0. L. BR. 
§52,—C 


PART IT. SECT. 5, SUB-SECT. 1. 


638 x. -J—JOURNEAY t. RAtL- 
WAY PASSENGERS ASSUKANCE OCv., 
(1924) 1 D. L. R. 308; 50 N. B. R. 
501.—CAN. 
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A.-G., [1926] A. C. 239. 


re Ot eT Ra NN f 


PART II. SECT. 5, SUB-SECT. 2, 


st. Should nol ve pleaded in slate- 
ment of claim J—VicToRIA LUMBER & 
MANUFACTURING Co., LTD. v. THOMSEN 
& CLARK (B. C.), [1926] 4D. L. RR. 
971; [1926] 3 W. W. RR. 459.—CAN, 

sa. Should not be pleaded in counter- 
claian.)—VicToRrita LUMBER & MANt- 
FACTURING Co., LYD. t. THOMSEN & 
CLARK (B. C.), {1926} 4 D. L. BR. 971; 
[1926] 3 W. W. R. 459.— CAN. 


PART V. SECT. 2, SUB-SECT. 1. 


sb. Lease null & votd—Lessor under 
disability.J— Where the Nawab of M. 
executed a lease of certain immovable 
property for a term of 21 years in 
consideration of the sum of rupees 
5 lacs as advance of the total rent 
payable for & during the said term 
of 21 years, on a suit being brought 
by the Nawab for recovery of 
possession :—Held: as the lease con- 
travoned condition (1) of the Murshida- 
bad Act it was mull & void & the 
Nawab was cntitied to recover 
possession of the demised property. 
The Nawab was not estopped from 
denying the validity of the lease by 
reason of the Act as he was a person 


: under disabilitvy.—MURSHIDABAD NaA- 


WaR t. BILAsS RoY CHOUDHURI (1928), 
IL L. R. 56 Cale. 252.—IND. 


PART V. SECT. 2, SUB-SECT. 2. 

709 i. General rule.J—T., to whom a 
patent of land issued, by deed poll 
made prior thereto, sold the land to L.: 
—Held: in obtaining the patent T. 
was estopped by the deed from setting 


786a. 





deed 


& P. K. B. 24; 


Annotation :-—-Reld. 





828a. - 


for them. 


by the settlor’s solr. 


certain incumbrancers 


-|—The recital, in a deed, of a former 
etween the same partics, proves, as 
between the parties, so much of the former 
deed as is recited, but no more.—GILLETT »v, 
ABBOTT (1838), 7 Ad. & El. 783; 
1 Will, Woll. & H. 91; 7 
L. J. Q. B. 61; 2 Jur. 300; 112 B. R. 665. 


Fishmongers Mystery Wardens 
commonelty v. Robertson & Staines (1848), 18 L. J. C. P. 


-}—In order to keep the trusts of a 
settlement off the title, the settlor conveyed 
the property to certain grantees by deed of 
gift in consideration of his love & affection 
The grantees at the same time 
executed a deed poll declaring trusts in 
favour of the settlor & other beneficiaries, 
The conveyance & the title deeds were handed 
to the grantees, the deed poll being retained 
The grantees purport- 
ing to be absolute owners created equitable 
incumbrances on the property in favour of 
for value 
notice of the trusts :—Held : 


Vol. a.\J.—stoppel. vases ssta—luwoa. 


3 Nev. 


& s 


016. 


11; 23 14. 


without 


as the settlor’s 429, n. 


993b. —-—.]—CLAYTON  v. 
(1682), 2 Cas. in Ch. 112; 22 A. R. 871, L. C. 
Annotation ;—Refd. Morse v. 


conveyance contained a direct misrepre- 
sentation necessarily 
xrantees were absolute owners, the settlor 
& the other beneticiaries claiming under him 
were estopped from denying this statement 
against the equitable incumbrancers, & their 
prior equity was therefore postponed.-—e 
KING’s SETTLEMENT, IXING v. KING, [1931] 2 
Ch. 294; 100 L. J. Ch. 359; 145 LT. 517. 
851. Add. Annotation :-—Refd. Blay v. Pollard & 
Morris, [1930] 1 K. B. 628. 

Add. Citation :—94 L. J. Ch. 159. 


965. Add. Annotation :--Refd. A.-G. v. Glen Line 
& Liverpool & London War Risks Insce. 
Assven. (1929), 84 Com. Cas. 309. 

993a. S. 2. SEAROURNE v. Powet (1686), 2 Vern. 

R. 610. 

Aenolation :-—Refd. Smith v. Osborne (1857), 6 H. L. Cas. 


imp! ying that the 


NEWCASTLE (DUKE) 


Faulkner (1792), 3 Swan. 


Part VI.——-Estoppel in Pais. 


1019. Add. Annotation :---As to (1) Refd. Green- | 1036. Add. Annotations :—Refd. Lloyds Bank v. 


wood wt. Martins Bank, 


T. L. R. 607. 


1021. Add. Annotations :—As lo (2) Refd. Jones v. 
Waring & Gillow, [1926] A.C. 670. 
Refd. Commonwealth Trust v. Akotey (1925), 


04 L. J. P. C. 167. 


—. 





up title in himself under the patent.— , 
ROBERTSON v. DALEY (1886), 11 0. R. | 


352.—-CAN. 
PART V. SECT. 2, SUB-SECT. 3. 


sc. ty nominee of Crown to conrey | 


land--- Subsequent grant to stranger. |} - 
Where the nominee of the Crown gn ve 
a bond for a deed of the land to he niade 
when the patent should issue, & in 
the kame bond conveyed & covenanted 
to guarantee the title :--//leld: on 
ejectment by a grantee of the nominee 
under a decd exccuted after the patent 
issued, this bond gave to the oblisgcoe 
pel, 


¢, Saba (1844), 2 R. 483.—CAN. 


sx. Release of mortyage.|] —-Deft., u 
mntyor.. Wishing to pay off the mite. & 


substitute anotber, arranged with one | 
M. that mwnoney in the hands of M.'s | 


solr. should be appropriated for that 
purpose. A mtge. was exeeutcd by 
deft. in favour of M. & a release of the 
existing inte. atte executed by pltfs. 
Was received by the solv. & exhibited 
to both deft. & M. It was not. regir- 
tered, however, & the solr. absconded 


without paying over the money to the : 


mtgees. or belog requested by the 


mutgees. to do so, although over wu year | 
' This action was brought to enforce 
the mtge., & pltf. in her evidence at the | 
' trial stated that the solr. showed her 
' the mtge. in Mar. 1923 :---7leld : 


had elapsed before the solr. left. Vitf., 


who hud particular charge of the | 


transaction, said that he had forgotten 
the matter. Deft. twice paid interesi 


to M. on his mtge., they both thinking |: 
that it was in effect & that pltfs.” ; 
, it to pltf., did not amount to # repre- 
' gentation that the moneys advanced 


mtge. had been satisfied :-—-Held : pltfs. 
were not entitled to enforce their intge., 


since they hud put in the power of the . 
' of the lirst mtge., & that it had been 


wrongdoer to comnut the wrong, & 


because they were estopped by the | 

release & by their conduct from assert- | 

pine the fact that. t 
) 


ing that their mortgage had not been 


aid.—THomM & LAMONT vt. WALKER, | 


193013 W. W. R. 33: 3D.L. R915: 
43 B.C. R. 142.--CAN. 


Ltd. 


eT mee 9: eee ee 


' Gxor. 


PART V. SECT. 4, SUB-SECT. 3.-.C. | 
> would advance the 


. by the solr., who absconde 


, O.L. BR. 403, 


(1901), 47 





Generally, | 1036a. 


en meer 


rAhnT V. SECT. 4, SUB-SECT. 6. 
853 3. Uperution of rule— Money paid 


| to solicitor producing executed deed-— 
' No intention that money shold be paid 


over lo party te deed. J—A solr. obtained 
from pltf., bis eHent, a cheque for 
$1,100, representing that he would 
invest It upon the security of a metge. 
upon Jand whieh had been mortgaged 
to his sister, whose mtge. would be 
paid off by the $1,100, 0 Jn the receipt 


: wiven to pltf. by the solr, it was stated 
. that the cheque was given to hiro 


re 


mtge. JOR. St.”, which was a brief 


| descript. ?Jand upon which defts. 
no title by estoppel.-— Dor d. McGine | escription of : b 


had made a mtge. to the solr.’s father’s 
The solr. notified defts. that. 
the exors. desired payment of this 
intee., & that he had a client who 
money necessary 
to pay it off. A mtge. by defts. to 
pitf, upon this land was thereupon pre- 
pared by the solr. & executed by defts. 
in Mar. 1923. They made payments 


! froin time to time upon the mtge. by 
: eheque to the solr., who paid off the 


mtge. held by the exors., & conse- 
quently did not obtain a discharge of 
it. The $1,106 was misappropriated 
in 1926, 
Jt was intended that the mtge. moneys 
should be paid to the exors. & not to 
the mtgors., & this pltf. understood. 


the 
facts that the mtgor. delivered tho 
intye. to the solr. & that be showed 


by pltf. had been paid to the holders 


discharged, & it could not be said that 


the mitwors. 
@ moneys bad 


ecn advanced to them.—MURRAY ?, 
CROSSLAND, [1929] 4 D. L. R. 721; 64 
—CAN. 
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were estopped from dis: : 
K a fuct, though it is not a fart.—-Re 
| MONTGOMERY v. DIAMOND, DIAMOND 


Chartered Bank of India, Australia & China 
(1928), O7 La J. 
Martins Bank, Ltd. (1931), 47 T. J. a. 607. 


K. B. 6093; Greenwood »v, 


-|--If a man misrepresents a fact, to 
that fact he is bound, if any other person 
misled by such = misrepresentation acts 


Scene tee etn a 


1, a A TEE Oo ne ee ne tt A pe me et NYS mk 


PART V. SECT. 5. 


sd. Transfer under Real Pronert 
Act—-Withoul special corenants— Iquil- 
able interest subsequently acquired by 
transferor.|—A transfer of land, in the 
form provided in the Real Property 
Act, mado by tho registered owner & 
Without any special covenunts or 
recitals, docs not operate as an eatoppel 
& does not vost in the transferee an 
equitable interest. subsequenty acquired 
by the transferor in the absence of any 
fraud oor omiisrepresentation by the 
lather. BeENnkrr vo, GIbMouR (1906), 
16 Man. La. it. 304.--CAN 

se. Deed of adoption- -Accompanied 
by all necessary ccerenonica.| --Where an 
sa ata had taken place with great. 
publicity & with due. perforinance of 
all the necessary ceremonies, & a 
formal deed of adoption had been 
exccuted & registered & the udopted 
Hon had been received into the family 
of his adoptive fathor, & where, further, 
the adoption was not challenged for 
several years:— Held: an estoppel 
was created whereby the adoptive 
mother was precluded from afterwards 
disputing the adoption. —- DlitAaram 
PRAKASH vt. KALAWATI Diskt (1928), 
I. L. Wt. 50 All. 885.--IND., 


PART V. SECT. 8, SUB-SECT. 3.—C. 
993 vil. ——.J—Dor d. TIFFANY v. 
McEwan (1837), 5 U0. 8. 598.--CAN. 


PART V. SECT. 9. 
See cases in Part. II., Sect. 5, sub- 


sect. 2, ante, 
PART VI. SECT. 3, SUB-SECT. 1.—-A. 
1032 i. Mow estoppel arises.) — 


Fstoppel arises where a man is pre- 


~ eluded from donying the truth of any- 


thing which he has represented to be 


t, MONTOOMERY, [1925) 4D. L. BR. 


. 736.—CAN. 


tenn A met ate anloeetiomen 


1040 1. Where all parties know the 
truth-—-No_ representation.|—A tenant 
after the expiry of his original lease 
received from his landlord notice to 
quit at the end of the following month. 
In reply, he wrote a letter which con- 
tained (inter alia) an admission that he 
was a monthly tenant. At the hearing 
of a suit in ojectment the tenant 
contonded that his original lease bein 
for manufacturing purposes hoe ha 
a tenancy from year to year, & was 
entitled to six months’ notice :—He?: 
he was not estopped from 80 cGun- 
tending as the facts affecting the 
tenancy were within the knowledge 
of both parties.—Jacks & Co. v. 
JONBAB AHOMED (1923), I. L. R. 
48 Bom. 38.—IND. 


PART VI. SECT. 3, SUB-SECT. 1.— 
B. (a). 


1041 xiv. -}-In 1894 applt. 
grautod a lease of land ‘‘ from year to 
ear ’’ to resps. In 1903 resps. wished 
o build a house on the land & applt. 
wrote that the lease was a pemnanent 
ono, though the rent was liable to 
ouhancoment. Resps. brilt a house 
& applt. received a bonus in respect of 
it. In 1916 applt. sought to oject 
resps. :-—Fleld : whother the lease was 
&® permanent one under the agree- 
mont, applt.’s statemont in the lotter 
that it was so was a reprosentation of 
fact & not an expression of opinion, 
& ho was ostopped from denying it.—- 
ForRBRES v. RALLI (1925), IL. R. 52 
Ind. App. 178.-—-IND. 


1041 xv. -—-—-.J-—The principal ques- 
tion in this case Dens ener the pur- 
chasers of some of the plots abutting 
on the land jn question, which was 
described in their conveyance as “ land 
kept for the proposed 100 feet-.drainage 
road of the Calcutta Improvement 
Trust,” or as ‘‘ the proposed drainage 
road of the Trust,”’ had a right of way 
over the land by reason of any rule of 
estoppel :—Held: in order that a 
phe Paes rae may operate as an 
estoppel, it must be a representation 
of an existing fact & not of a mere in- 
tention or future promises. It was a 
statement of what the lmprovement 
Trust was-going to do with regard to 
the land, which was described to be on 
the boundary of the plots sold, & did 
not confer any title on the purchasers 
of the plots sold, olther by express 
grant or by implication. ence no 
right of easement was created.— 
HINDUSTHAN CO-OPERATIVE INSUR- 
ANOE SOCIETY, LTD. vt. SECRETARY OF 
STATE FOR INDIA IN COUNCIL (1929), 
I. L. R. 86 Calo, 989.—IND. 








1044 i. -}+—In order to 








found an estoppel a representation 
must be of an existing fact, not of a 
mere intention, & a promiso which 
is &@ more statenient of an intention 
to do something in the future is not 
sufficient.—].aZ4 NSOFF v, BROUNBTKIN, 
[1924] 2D. L. R. 1170; 2 W. W. R 
500.—CAN. 


1044 ti. S. P. ONTARIO EQUITABLE 
Law & ACCIDENT INSURANCE Co. v. 
BAKER, [1926] 2 D. L. R. 289; (19286] 
S. C. R. 297 .— CAN. 


PART VI. sae 3, SUB-SECT. 1.— 


e e 


sg. Construction of contract.) — A 
party who represents to another that 

e places a particular construction 
upon a clause in a written contract 
thereby anes the other to enter 
into the contract is not entitled in an 
attempt to enforce the contract to set 
up a different construction though the 
latter construction may be correct in 
law.—SAMPSON v. UNION & RHODEAIA 
Me acer Lrp., [1929] A. D. 468.— 


PART VI. SECT. 3, SUB-SECT. 1.— 
B. (g) ii. 

1096 xviii. -)-—-If a@ person sets 
up estoppel he must show that he has 
altered his position to his prejudice 
owing to the conduct of the other 
party whom he claims is estopped.— 
St. JOHN COUNTY Hospital v. PECK, 
(1924) 2 D. L. R. 163; 51 N. B. R. 
324.—CAN. 

1096 xix. ---——.}—-A tenant In reply 
to a month’s notico to quit wrote a 
letter containing (inter alia) an adinis- 
sion that he was a monthly tenant. At 
the hearing of a suit in ejectment, he 
contended that he was entitled to six 
months’ notice :-—-Held: he was not 
esLopped from s0 contending, as the 
landlord having already given notice 
to quit had not shown that he had 
altered his position by reason of the 
admission.—Jacks & Co. v. JoosaB 





MAHOMED (1923), I. L. R. 48 Bom. 
38.—IND. 
1086 xx. ——.J—-In order to 


create an estoppel tn pais it must be 
shown that be who desiros to take 
advantage of it has acted upon the 
untrne representation, as true not 
knowing it to be untrue, thereby 
altoring his position to bis prejudice.— 
HUFFMAN v. Ross (1925), 57 O. L. R. 
329.—-CAN. 


1096 xxi. —~-—.}—Where a person, in 
reliance on the statement of a third 
person, pays over money which he has 
a legal right to get back, {t is not true, 


20 


as a general proposition, that in order 


to establish prejudice sufficient to 
support an en pe against such third 

erson he must show that the payee is 
nsolvent.—_Boryrs v. BoRLEY, [1928] 
4 re R. 302; (1928] 3 W. W. Rh. 69. 


PART VI. SECT. 3, SUB-SECT. 2.—A. 


1144 x1. .J—Pltf. was induced 
to buy certain lots of land at R. by 
the representations of the vendor’s 
agent that a near-by b:ock of land was 
a@ public park to the free user of which, 
as a bathing beach & recreation ground, 
ptf. & his family would be entitled. 
fhe vendor, who owned said block, 
afterwards fenced it off & demanded 
a fee froin pitf. & others for admission 
to it:--—Held: on the ground of 
estoppel, pltf. was entitled to a declara- 
tion that he & all persons claiming 
through or under him were entitled 
to free passage to & free use of said 
block at all times as though it were a 

ublic park, & to an injunction restrain- 
ng vendor from doing anything to 
oT such passage & nse.—Houaa v. 

ow, (1928) 4 D. L. R. 315; [1928] 2 
WwW. W. RR. 7103; on upneal. [1929] 3 
D. L. R. 725; 2 W. W. RR. 553 23 
S. L. R. 592.—CAN. 

1144 xii. - --—.]—DPltf. municipality 
having become the tax-sale purchaser 
of a quarter section of land leased it, 
before obtaining title thereto, to the 
deft. on the crop-payment. plan. After 
deft. had put in his crop the registered 
owner interfered with deft.’s possession 
& he invoked the assistance of pltf.’s 
officials to protect the crop from the 
registcred owner. They decided that 
pitf. would scize the crop for arrears 
of taxes due by the registered owner. 
Pitf.’s secretary made out the seizure 
papers & handed a notice of seizure to 
deft., & deft. accepted it & treated 
it. as a scizure of a quarter of the cro 
for the arrears of taxes. Later deft. 
removed & disposed of all the crop, & 
pltf. sued for the value thereof :-~— 
Held: even if the arrangement did not 
amount to a valid seizure deft. could 
not, under the circumstafces, be heard 
to say that it did not.--HrEarT’s Hil, 


— 








| RURAL MUNICIPALITY v. HELMER, 


[1930] 2 W. W. R. 635; 3D. L. RR. 
10041; 2438. L. R. 513.---CAN, | 


sd. is fo haar Jor accident.}—The 
fact that pltf., the driver of a vehicle 


which came into collision with a motor 


car, stated .immediately after the 
accident that he misju the dis- 
tance of the motor car :—-Held: not to 


raise an estoppel unt ». MORGAN 
(Alta.), (1926) W. W. R. 8043 [1927] 
1D. L. R. 267.—CAN, 


weighing out or appropriation of the 200 
place, A. stopped 
It was contended that on the sale 
to W. & Co. the latter became tenants in 
common with A. of the 600 quarters, with the 
right in W. & Co. to assign their interest 
therein to pltfs., although no appropriation 
of the 200 quarters had taken place :-—Held : 
(1) pltfs. had no claim to the maize ; (2) defts. 
& A. were’ not estopped from denying that 
pltis. were the owners of the 200 quarters of | 


quarters having taken 
elivery. 


maize. 


No doubt property can be acquired by 
In one aspect estoppel does not 
create a title but merely enables pltf. to rely 
upon tne doctrine & to treat the property as |; 
if it had been transferred (SANKEY, x) | 


estoppel. 


LAURIE & MorEwoop v. DUDIN (JOHN) & 
04L. J. K. B. 
928 ; 30 Com. Cas. 280; affd., [1926] | K. B. 
223; 965 L. J. K. B. 19); 1384 L. T. 300; 42 
T. L. R. 149; 31 Com. Oas. 96, C. A. 
Annotation :-—As to (1) Apld. Re Wait, [1927] 1 Ch. 606. 
1213. Add. Annotation :—As to (2) Refd. Anderson 
v. Equitable Assce. Soc. of the United States 


Sons, (1925) 2 K. B. 383; 


(1926), 134 L. T. 557. 


1219. Add. Citatim:—1B. R. A. 210. 
As to (1) Expld. & Distd. 





Add. Annotation: 


Vol. XXI.—Hstoppel. Cases 1148a—1268.. 


1227. Add. 


in such 


441; 


L. T. 511. 
1257. Add. 


52. 


1228. Add. Annotations :—Consd. 
Ltd. v. Bell, [1931] 1 K. B. 557. 
v. Pollard & Morris, [1930] 1 K. B. 628. 


Annotation :—Consd. 
Nothard, Lowe & Wills (1927), 44 T. L. R. 76. 


1228a. As to performance of statutory duty or 
exercise of statutory discretion.] —- Perform- 
ance of a statutory duty, or exercise of a 
statutory discretion, by a corporate local 
authority is not prejudiced by any prior action 
which that authority may have taken without 
aid from the statutes. 
a case.——-SUNDERLAND CoRrpN. 
PRIESTMAN, [1927] 2 Ch. 107; 96 L. J. Ch. 
137 L. T. 688; 26 L. G. R. 64. 


1238. Add. Annotations :—Consd. Hyman v. Hy- 
inan, [1029] A. C. Gol. 
(1929), 98 L. J. K. B. 770. 


1247. Add. Citations :—94 L. J. P. OC. 93; 


Annotation :—Consd. 
Fine Worsteds v. Todd (1925), 42 ‘T. lL. BR. 


Lever Bros., 
Refd. Blay 


Houghton vv. 


o estoppel can arise 
v. 


Refd. May v. May 
182 


Muddersfiold 


1259. Add. Citation :—132 L. T. 09. 
Add. Annotation :-~Retd. 
Insce. Corpn, (1029), 0% L. J. K. B. 308. 


Page wv. Scottish 


Gateshead Union Assmt. Com. v. Redheugh | 1265. Add. Annotation :—Refd. A.-G. v. Donby, 
[1925] Ch. 596. 


Colliery, {1925] A. C. 309. 


PART VI. SECT. 3, SUB-SECT. 2.— 


. (a). 
Held: 


the sellers were not cstopped 
from proving their ownership of the 
safs.— WALKER v. HYMAN (1877), 1 
A. H. 345,---CAN, 
qa ii. Se ae pptenar ec as ~——, }— 
Held: there was evidence of an 
estoppel.—WrasT v. O’LEARY (1894), 
32 N. B. R. 286.—CAN. 


PART VI. SECT. 3, SUB-SECT,. 2.— 
B. (c). 


— 








1178 iv. Allegation of 
previous judgment— Made by attorney 
ad litem.|—Acquiescence in & Judginent 
cannot be presumed & must be un- 
equivocal ; it must be made by the 
party himself or by his attorney 
specially authorised & it is not binding 
upon the principal if made by an 
attorney ad litem acting under = hia 
general mandate.—-DUBUC_ v. CoRPRK, 
Dr Marsron, (1928) 1D. L. RR. 225; 
{1927] 8S. C. R. 526.~--CAN. 


PART VI. SECT. 3, SUB-SECT. 2.—. 


» (0). 
sf. Document evidencing loan.}—- 
Where deft. executed a document 


evidencing a loan received by him from 
applit. & constituting an order, for the 
amount of the advance upon a co. 
about to be formed for the purpose 
of acquiring & conducting resp.’s 
business :—-JZeld : the document con- 
stituted an estoppel which precluded 
resp. from giving evidence to contradict 
or vary the terms thereof, & the money 
advanced, not having been paid by the 
co. to applt., resp. was personally 
liable on the contract.—: HEMPENSTALL 
Bros., LtTp. v. POULSON (1928), 22 
Q. J. FP, R. 156.— AUS. 


PART VI. SECT. 3, SUB-SECT. 3.—A. 
1221 i. General rule.)—DFEMINGS Y, 

BEDELL, [1925) 3 D. L. HR. 1063.—CAN, 
1221 ti. -}-PATTERSON 0. SMITH 

(1877), 42 U. Cc. R. 1.—CAN. 

1221 iii. ———.}Where pltf. induced 





the ct. to grant him a judgment 
Ds g deft.’s right to timber :— 


: he was estoppe from after- 
wards contending that deft. had no 
right to dispose of timber.—MANLEY 


| 


| 
| 


ee renee ete 8 








. O'BRIEN, Re MAOKINTOSIY (1901), 


22C.L. 1.74; 8 B.C. R. 280.—-CAN 

1221 iv. —-—.]—Bakkr v. BAKER 
(1904), 40 N.S. R. 470.—CAN. 

1225 i. As to position of party 
estopped.J—A party is not disabled by 
law from explaining a matter of evi- 
dence, only because his explanation 
CGiist= of circumstances which include 
wrengdloing on his part.-- PRESS 4. 
MATHERS. (1927) V. L. R. 326; 48 
nus. kT. ted: ($927) Argus L. RK. 197.-— 


PART VI. SECT. 3, SUB-SECT. 3.-—B. 
1238 if. -+--The fact that a 





takes part in a reference directe 
thereby, does not bring him within 
the rule that a person, who after 
recovering a judgment puts it into 
effect & accepts benetits under it, is 
estopped froin appealing therefrom.— 
MAINFROID — v. AINFROID — (Alta.), 
[1926] 4 D. L. RR. 1060; [1926] 3 
W. W. It. 617.—CAN. 

1241 i. Property afterwards 
claimed under another title.}--CONNous 
Cla or (1915), 49 N. S. BR. 139.—- 


1243 j. —-—- Tille subsequently acquired 
by possession. )---SMITH v. SMiTiT (1884), 
5 QO, Jt. 690.—CAN. 


i. --—- Sale of reversionary interest.) 


—R, & G.) 204; 1C. I. T. 70.---CAN. 
ai. Acceptance of credit: from un- 
authorised agent.|-—-A co... knowing # 
vendor of goods was giving it credit 
in & cause Where the person buying on 
its behalf has ho proper SAE 8 Bt) 
to do, in estopped afterwards from 
disputing Mability on the ground of 
want of suthority.---Great WEST 
SADDLERY Co. v. CANADIAN INGO'r 
TRON Co., {1924} 4 D. L. BR. 831.-- 
CAN. 


PART VI. hae ie SUB-SECT. 3.— 
- (@). 
1260 iv. ——-.]-—- Estoppel by ac- 
quiescence connotes that the person 
estopped has represented to the person 
who Is infringing his right that he is 
nut entitled to complain, & that the 
other party relying upon this repre- 
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person, who has recovered a at Grisrier 


(QBueatina v. WEST (1881), 14 NOB: 


; dlan 


trent nr ee ep a A I 8 Ne RE RR te eR REA Rerintee ide eat event <a a ARMOR ALAN 


detrinient.— GoninpbaA TRAMANOUS DAs 
Monanra v. RAM CHARAN Das (1925), 
J. fa. HR. 2 Cale. 74%.—IND. 

1260 v. —---.J—Jn order that the 
protection of the oquitable doctrine of 
aeqiteseonce omaey bo — successfully 
Gahued, the following circumstances 
must subsist. ‘The party claiming the 
benefit of bbe doctrine must have made 
(t tnistake as to hip legal rights & must 
have expended some moucy or done 
some acl on the fulth of his mistaken 
belief; & the possessor of the legal 
right must have known of (ho existenee 
of hia own vight whieh is fueonsistent 
with the right claimed by the other 
party, be must have known of the 
other party's mistaken belief in his 
own ciplilsa, & he raust have encouraged 
the other party in his expenditure of 
money, or in the other acts which he 
has done, either directly or by abstain- 
fug from asserting his legal right. - 
JAL MARAIN My JFJAKAR Bisa (1926), 
1. L. bi. 4 AML 353.--IND, 


1260 vi. —---..J--CrockER v0. HutT- 
CHINSON (1861), 10 N. Us. Re. (5 All.) 
139.- CAN. 

1260 vil. re ae oe , 
JENKINS (1899), 02 N.S, It. 333.—CAN. 

1262 i. Who bound—Crown—- Entry 
on Crown lunda.} -R. o& CANADIAN 
VPactric Karnpway (Can. Kx.) [1929) 
pan I. R. 6415 35 Can, Ry. Cus, 248.-- 

1268 ti. ——— Or ultra vires.)—Ac- 
quiescence cannot rchabilitate or 
reuder valid a transaction whieh is 
ullru VITER or iHewal, GOBINDA 
RAMANUS DAH MOHANTA ©. IAM 
CHARAN DAs (1925), 1. la RR. 53 Cale. 
748%.—-IND. 


PART VI. SECT. 3, SUB-SECT. 3.-~ 
GC. (b)i. 


1270 vi. —— .]-- Where under a con- 
tract between pitfs., U.S. citizens, & 
defts., a Canadian co., payments had 
been made In different currencies at 
different. times :-—-Held: ae under the 
coutract. payments should be in Cana- 
currency, paymenta made = in 
U.S. eurrency could not operate aa an 
estoppel, a6 they were made ander 
misapprehension of rights.-- olyreKs 


v. UNION Natural Gas Co. (1922), 


sentation has altered hir position to his ; 53 0. L. KH. §8.-- CAN, 


Cases 1285a—1485a. ENGLISH AND Empire Digest SUPPLEMENT. 


1285a. Acquiescence by trustees—In proceedings 
for administration of trust.)—DoyLe v. DOYLE 
(1850), 12 Beav. 471; 19 L. J. Ch. 246; 15 
L. T. O. S. 498 ; 50 E.R. 1141. 


1284. Add. Annotations :—Refd. Jones v. Waring & 
Gillow, [1926] A. C. 670; British & North 
European Bank v. Zalzstein, [1927] 2 K. B. 92, 


1297a. Preparation of deed by solicitor.}—A con- 
veyance was made by L. to his son for the 
purpose of giving the latter a colorable 
qualification to kill game :—Held: the solr. 
who prepared & attested the deed, knowing 
the purpose for which it was to be used 
& himself actively furthering the object of 
the parties, could not afterwards, in trover 
by the son for the deed, contend that nothing 
passed to him under it.—LoRD v. WARDLE 
(1837), 3 Bing. N. C. 680; 4 Scott, 402 ; 
1 Jur. 382; 132 H.R. 572. ° 

1811. Add. Annotation :—Refd. Sagar v. 
halgh & Son, Ltd., [1931] 1 Ch. 310. 


1318a. Payment of rent not due.]— The 
predecessors in title of defts. were owners in 
fee simple of land including both the surface 
& the strata below the surface. They con- 
veyed the land to pltfs.’ predecessors by a 
deed which contained an exception & reserva- 
tion of all mines & veins of coal in or under 
theland. Defts. & their predecessors worked 
the coal mines under the land & made an 
underground road which was not confined 
to the seams of coal, but was cut also through 
the adjacent strata. Along this road they 
carried coal obtained from mines beyond the 
limits of the land conveyed to pltfs.’ pre- 
decessors. Defts. & their predecessors lad 


Me eee ee ee anette nee HR me ees eee: cee ees 


Ride- 





1830. Add. Annolation :—Refd. 


1345. Add. Annotation :—Apld. 


1435a. —— 


for some years paid rent to pltfs. in the 
belief that they were bound to do so under 
a licence from pltfs. :—Held: (1) by virtue 
of the exception, the property in the strata 
below the surface remained in defts. suifi- 
ciently to entitle them to construct roads 
therein & use them in any way they pleased ; 
(2) the payment being voluntary & made 
under a supposed legal liability created in 
law no obligation at all, & defts. were not 
thereby estopped from setting up their title 
under the conveyance.—BATIEN POOLL v. 
eee [1907] 1 Ch. 256; 76 L. J. Ch. 
162. 


1319a. Objections to account stated not pressed. |— 


BURROUGH’S ADDING MACHINE, LIrp. v. 
ASPINALL (1925), 41 T. L. R. 2768, C. A. 


1326. Add. Annotutions :—Consd. Weld v. Petre 


(1928), 97 L. J. Ch. 399. Refd. Anchor ‘Trust 
Co. uv. Bell, [1926] Ch. 305. 


Greenwood v. 
Martins Bank, Ltd. (1931), 47 T. 1. R. 607. 


Coplovitch  v. 
Williams (1929), 73 Sol. Jo. 484. 


1380. Add. Annotation :—Refd. Bennett v. White- 


head, [1926] 2 K. B. 380. 


1395. Add. Annotation :—As to (2) Refd. Australian 


Bank of Commerce v. Perel, [1926] A. C. 
137. 
. Add. Annotations :—Distd. Reckitt  v. 


Barnett, Pembroke & Slater [1929] A.C. 176. 
Refd. Lloyds Bank v. Chartered Bank of 
India, Australia & China (1928), 97 L. J. 
K. B. 609. 

——.}—Laurig & MOREWOOD v. DUDIN 
(J OHN) ¢ & SONS, No. 1148a, ante. 


PART Vi. SECT. * SUB-SECT. 3.— 
« (0). 

sg. elssent to sule of goods— Ac- 
quiescence in condition of goods.)-— 
in an action to recover for work & 
labour im pressing a quantity of 
straw, evidence showed that deft. was 
of opinion that the straw was not in 
w fit condition to be pressed, & that 
he only consonted to bave the work 
done on pitt. offering to buy the straw, 
& that pitt. subsequently made a sale 
of the straw which was delivered al 
his request :—-J/eld:  pitf. wus) pre- 
cluded from setting up the unmerchant- 
able condition of the straw in answer 
to deft.’s counterclaim for the price 
agroud to be paid. —PRPPARD v, Woon. 
PEPPARD  v. CAMERON (1924), 67 
N.S. . 222.—CAN. 

sh. In registration of motor car in 
name “l another. )—-G ares v. WortvHY 
(P. i. 1.), (1929) 3 D. L. RR. 123.---CAN., 


PART VI. saa ie SUB-SECT. 3.— 
~ (a). 
m ji. -—-—.)—MILLER t. tee ete 
Exch. QO. R. 52; affd., (1925) 8 
318 —CAN. 


sn. Application of dactrine—Gua- 
rantee induced by fraud—NDelay in 
repudiation.J—A. was induced to gua- 
rantec a debt by fraud of debtor. 
On learning of the fraud from the 
creditor he did not repudiate the 
guarantes :—Held: it was afterwards 
too lato to act a defence based on the 
fraud.--MANTLE LAMP Co. OF AMERICA 


« 


so. Delay in taking security— 
Creditor ‘ee (3 ed from relying on agree- 
ment lo give security. }—He 


a a TRUSTEE v. CanaDa MRTAL 
Co., eat 2D. L. R. 889; 5C. B. Rh. 
629.—C e 


ee os fan 


sp, De lay oy eeniion in giving plies 
that youds not paid for by agent——.Agent’a 
drafts on principal daly met.jJ--In an 
action by pltf. eco. aguinst deft. 
for the price of goods :—Held: the 
latter had accepted the London 
agency's drufts for the goods in the 
bolicf that the amounts due in respect | 
thereof had been paid tuo plitf. co. & 
pitf. co. had by its conduct induced 
deft. co. to believe that such was the 
case, & was not cutitled to recover,-~—- 
SOVWITL AVIATION & [ENGINEERING 
Co.,, Lrp. v. Magnus Morors, Lrp., 
(1928) N. 4. L. lt. 433.—N.Z. 


PART VI. SECT. 3, SUB-SECT. 3.— 


co. 


‘ (a). 

8 i. -~-—- ddoption of one of two 
alternative re ee J—HUTCHISON tv, 
he tas tie ees D. lL. KR. 7043; G63 

. R. 74.—-CAN. 
PART VI. SECT. 3, SUB-SECT. 3.—— 
F. (b). 


sq. Special contract denied—wNot avail- 
able to defeat claims.J)-—-STOCK v. GREAT 
oa Ky. Co. (1858), 7 C. P. 526.—- 


PART VI. Peet 8, SUB-SECT. 3.— 
hd (0). 

h i, ---- .J—Ite KEARNEY’S ESTATE, 
WHITENURST, APPELLANT (1927), 27 
8S. R.N.S. W. 386; 44 N.S. W. WIN. 
117.—AUS. 

h if. -}+—-Where a vendor, on 
default of payment of an instalment of 
the purchase price of land, takes out 
an order nisi for foreclosure, he 
cannot afterwards proceed by way of 
exccution against the purchaser.—- 
STANDARD Trust Co. vr. LItTLe (1915), 
31 W. L. R. 769.—CAN. 

PART VI. SECT. 8, suena 3.— 
. Nationality of eon Where 
pitt. was ignorant when he made a 
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contract that deft. was a person of 
cnemy origin & that under War 
Legislation & Statute Law Amend- 
ment Act, 1918, 8. 6, the contract was 
illegal :—/icld: in an action for 
breach of contract, dcft. would be 
estopped fron alleging that the con- 


tract was void on account of his 
enemy origin sinee the deft. well 
knew that fact.—BRANIGAN ». SABA, 


{(iv24) N. ZL. RR. 431.—N.Z 


PART VI. SECT. 3, aie 3.— 
e (c o 
h i, ——-.}--WELLBAND v. WALKER 
(Man.) (1911), 16 W. L. KR. 408.—CAN. 


PART VI. SECT. 3, SUB-SECT. 3.-- 
H. (a.) 

1438 i. A form of acquiescence. |\— 
GOBINDA RAMANUJ Das MOHANTA. is 
Ram CHARAN Das (1925), I. L. RR. 
Calc. 7138.-—-IND. 


t i. ——.J— HUTCHINSON 

ie Coa & Co., Ltp. rv. PERKINS 
C.) (1908), 8 W. L. KR. 16.—-CAN, 

a Claim to distinctive colour design— 
' apjeetion not raised in previous pro- 
ceedings. }-— Pitt. co., which had adopted 
a certain design of contrasting black 
& white colours for the painting of its 
cabs, dissimilar to any previously in 
use in the city in which it conducted 
its operations, sought by injunction to 
restrain defts. from uging cabs painted 
a similar design of contrasting blue & 
white, on the ground that, although the 
respective cabs might readily be cdis- 
tinguished in daylight, those of defts. 
were so got up as to be calculated, at 
night, to dece ve people into believing 
them pitfs.’ cabs. No instance of 
see deception on defts.’ part was 
roved, nor was any fraudulent 

ntention of their part to mislead the 
ublic established :— Held: pltf. hav- 
ng, in previous proceedings, concurred 
in the painting of defts.’ cabs in a 
particular design & colour now had 


4 


14389. Add. Annotation :—Refd. Re Wait, [1927] 
1 Ch. 606. 


1449. Add. Annotations :—Distd. Canadian Pacific 
Ry. Co. v. R., [1931] A. C. 414. Refd. Ariff 
v. Rai Jadunath Majumdar Bahadur (1931), 
47 T. L. R. 288. 

1450. Add. Annotation :—Apld. Canadian Pacific 
Ry. Co. v. R., (1981] A. C. 414. 

1477a. Money paid on forged cheque——Failure to 
inform bank of forgery.|—Pltf. had an 
account with deft. bank, & his wife forged 
his signature on cheques & thereby drew out all 
the money left in the account, & she lent it 
to her sister. Pltf., on discovering the facts, 
did not at once inform the bank, but about 
nine months later, when his wife told him 
that she svanted more money for her sister, 
he stated his intention of going to the bank, 
& that night his wife committed suicide. 
Pitf. then went to the bank & told the 
manager about the forged cheques. In an 
action by pltf., claiming to be credited by 
deft. bank with the amount of the forged 
cheques, the bank pleaded (a) adoption & 
ratification, & (b) that pitt. was estopped by 
his silence from alleging that the signatures 
were forge ies. The tribunal of first instance 
found that the forged cheques were honoured 
through the carelessness of the bank officials. 
There was no evidence that plitf. had ever 
adopted the forged cheques as his own :-— 
Held: ratilication had no applicability to a 
forged signature, but plitf. was estopped 
from alleging the forgeries because — his 
silence until after his wife’s death had caused 


Ae LO sat area: ne 





a er te nit 


no ground for complaint.—BLack & 
WHEE CABS, LYp. tt. NICHOLSON, 





cretitor of matter leading to discharge of 
wttraatee. — A surety is under no Jegal 


Vol. XXI.—Estoppel. Cases 1489—1605. 


the bank to lose their right of action against 
the forger, & therefore the action failed.--- 
GREENWOOD v. MARTINS BANK, LTp. (19381), 
A7'T. L. R. 607; 37 Com. Cas. 1, C. A. 


1537. Add. Annotation :—Refd. R. v. Essex JJ., 
Ex p. Perkins, [1927] 2 K. B. 475. 

1549. Add. Annotation :—Refd. Bernard 
Williams (1928), 139 L, T. 22. 

1550. Add. Annotation :—Refd. Huddersfield Fine 
Worsteds v. Todd (1925), 42 T. L. R. 52. 


1556. Add. Annotation :—Refd. Sowerby v. Lind- 
say (1928), 44 I. L. R. 501. 

1557. Add. Annotation :-—-Refd. Macaura v. North- 
ern Asace., [1925] A. C. 619. 


1561. Add. Annotation :—Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307. 

1584. Add. Annotation :---Refd. Re Nicholson & 
Sons, Ltd., Application, Re Bass. Ratcliff & 
Gretton’s Trade Mark, [1931] 2 Ch. 1, 

1602. 4dd. Annotation :— Refd. Guildford 
». Goss (1927), 136 L. P. 725. 

1603. Add. Annolation :—Refd. Blay v. Pollard 
& Morris, [1980] 1 1K. 13. 628. 

1604. Add. Annotations :---Refd. Australian Bank 
of Commerce ev. Perel, (1920) A. C.. 737; 
Jones v. Waring & Gillow, [1926] A. C. 
670; Fenton ‘Pextile Assoen. ». Thomas 
(1929), 45 T. 1. RR. 264. 

1605. Ade. Annotations :---Consd. Greenwood. v. 
Martins Bank, Ladd. (1981), 47 TT. LR. 607. 
Refd. Lloyds Wank wo Chartered Bank of 
India, Australia & China, [1928] 07 TL. JF. 

K. 2B. 609. 
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Trust 
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TOWN v. ANALBY ” road “ ANSLEY v. 
WATERTOWN INSURANCH Co.” 


cee sere enemeeeen ese kee ee ee ee 


NICHOLSON v, Black & WHITE CABS, 
LTv., [1028 } N. 4. L. hk. 273. —N.Z. 


PART VI. ahaa 3, SUB-SECT. 3.— 





b i. The equitable principle 
prohibiting a party from lying by & 
reaping the benellt of the expenditure 
of another’s money on his property, 
applied.-- PUBLIC PROPERTY ‘TRUSTEE 
v. GILLIS (1881), 14 N.S. R(2 RL & G.) 
262.—-CAN. 

1465 i. Works executed by local 
authority.|—SANDRINGHAM CIiry CORPS, 
v. RAYMENT (1928), 40 C. L. ht. S10; 
{1928) V. Lb. R312 5 (1928) Argus L. RR. 
173.—-AUS. 





1465 fi. -J—A municipal council 
prepared plans, specifications & 
estimates fur the construction of a 


street formed or set out on private 
property. Before the notice to pro- 
yerty owners peoenes for by the 

ocal Govt. Act, 1915, bad been sent 
out, a contract for the work had been 
entered into by the council & the work 
commenced. In an action by one of 
the property owners for a declaration 
that the municipality was not entitled 
to a charge on his land for the pro- 
portion of the cost of making the said 
streot alleged to be due by him :— 
Held: pltf. had not by conduct waived 
compliance with the statutory pro- 
visions nor was he by conduct estopped 
from asserting his rights.—DUNN ov. 
SHIRE OF BRAYBROOK, [1928] V. L. R. 
454; (1928] Agus L. R. 286.—AUS, 


PART VI. SECT hore 3.— 
« (GC). 

sk. Registration of car in name of 

another.}—Bazak v. GRANT & GRANT 

(Man.), (1929) 4 D. L. R. 1075; 1 
W. W. R. 281.—CAN. 


PART VI. ard 3, SUB-SECT. 3.— 


Failure of surcty to inform 





ei. 


diary ovo the guarauteed party to warn 
him that pomething he is dolng or some 
inbeappich cosion he is under may have 
the legal effeet of discharging the 
suretyship. ote oan action by | an 
etuployer on ane employee's fidelity 
bond the fauet that deft. co. which had 
received oa letter from pltf.'s  so}r. 
QHowed him to rest under a pafsappre- 


henslon, disclosed by bis fetter, as ta! 
was | 


When the theft was discovered 
held not to estop the co. from relying 
op ou tern in the contract that oan 
action thereunder ist be 
Within a specified period after 


MUNICIPAL DiaThicr ot. LONDON 
GUARANTEE & ACCIDENT Co., Ltb., 
HUSt) 1 DD. Le. Wk. 6005 [1980] 3 


W. W. It. 641.—CAN, 


sw. Acquiescence of agent— Holding 
goods as agent for sale—-Goods scized in 
cxccution. }--- Deft., baving obtained an 
order in a ct. of petty sessions against 
pitf.’s son, informed the police in charge 
of u distress warrant that the judgment 
debtor bad ai motor lorry at L.’s 
premises: that he did net Know its 
registered number, but that L. would 
point out the lorry to the constable 
executing the warrant. The lorry was 
seized on J..’s premises. It was the 
property of~pltf.,, & was ip the pos- 
session of L. as his agent for sale. IL. 
did uot inforin the police of pltf.’s 
claim, & refraincd from giving any 
information of the seizure to pitf. until 
after the lorry had been sold. In 
au action by pltf. for conversion of the 
lorry :-—Hleld: pitf. was pot estopped 
by bis agent’s silence or conduct froin 
asserting that he was the owner of the 
lorry.— Morr ov. BAkNES, = [1928] 
Vv. L. KR. 56.--AUS. 


PART VI. aca eT, e SUB-SECT. 3.— 


brought: 
the | 
discovery of the theft.—BiRen LAKE, | 7! 

| SIMON . 
| I), da. WR. 75.--CAN 


ee a ee a a a A A a ce OR ne ee 


PART VI. SECT. 8, SUB-SECT. 3.-— 
I. (b) iti. 


li. ---+- Ja nature of gooda delivered, ) 
~~Held: the purchasers were estopped 
from alleging that. the goods were not 
an contracted for. —-J. I. CAs THRESH- 
ING: MACHINE Co. vo. MITTEN (Sask.), 
(Ala t oo We We. Ot. COL; 49 DD. da Re 
30.- CAN, 


PART VI. SECT. 3, SUB-SECT. 3.—-J. 


sl. Negotiations with committee of 
mined pal council: Party not estopped 
from setting wp lack of jurisdiction.) -- 
GASTONGUAY, [IO3SE} 2 


PART VI. SECT. 3, SUB-SECT. 4.--A. 


1596 x. w}-- Deft. wished to 
purchase a piece of land & approached 
S. for a loan of the amount which be 
required to make up the price. &., 
without the knowledge of deft., obtained 
from, pitf, the money which deft. 
necded, & presented a mntwe. in pltf.’s 
favour to deft. to sign. Deft. never 
read the mige., but understood from 
the representations of S. that) the 
writing Which be signed was merely 
an acknowledgment of the reeeipt of 
the money from &. who, he thought, 
was advancing it :-- eld: the mtge. 
Was not the deed of deft. & he war not 
estopped from alleging that it: wag not, 
—COOIL &. CLARKBON, (1925) 2 D. L. Tt. 
493° (1985) 1 W. W. 1 109453) 35 
B.C. RR. 308.—CAN, 

1596 xi. - As ow gBeneral rule 
the owner of property fs not estopped 
from asserting his title thereto merely 
because his corelessness in the custody 
of it, or of fis documents of title, has 





/ cnabled some one to fraudulently sell 
the property to another. -ANACONDA 
Om Co, Lp.» ALADDIN Gina, LVp., 


m (p. 387) Citation :—For “ AGRI- | 


CULTURAL INSURANCE Co. OF WATER- 
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h.. hee 


11930) 1 OW. W.O 943505 0. 
776.--CAN. 


Case 1610a. 
1610a. 


S ciatieetieshntiademenan! 


1606 vi. 
aid to a municipal employee who 
ad no authority to rocelve them :— 
Held: the fact that the municipality 


stump & tax roll in such a manner that 
the employeo was enabled to ret 
possexsion of the buoks, vtc., & give 
a receipt for the taxes, did not estop 





ati received a consignment of 
wheat & issued a delivery order for it, which 
came into the hands of B. Upon this 
delivery order B. obtained advances from 
pltfs. Shortly afterwards defts. issued a 
second delivery order in respect of the same 
consignment of wheat. The two delivery 
orders were different, & such as might 
reasonably be supposed to relate to distinct 
consignments of wheat. Upon this second 
delivery order B. obtained further advances 
from pltfs., who were under the belief that 


i eee cn EE RR te ng SE OG eT cee ent 








lack of authority, even if it amounted 


to negligence, since such negligence upon to establish an estoppel of any 


-J—Where taxes were , the municipality from showing his 
| did not occur in the transaction itself 
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signments of wheat. B. having afterwards 
become insolvent :—Held: defts. having 
been guilty of culpable negligence, & such 
negligence having been the proximate cause 
of plitfs. loss, were estopped from alleging 
that the two delivery orders related to the 
saine consignment of wheat, & were liable 
to compensate pltfs. for the loss sustained 
by them through the advances to B.— 
COVENTRY v. GREAT EASTERN Ry. Co. 
(1883), 11 Q. B. D. 776; 52 L. J. Q. B. 694; 
49 L. T. 641, 0. A. 


the delivery orders related to distinct con- ' annotation :—Apld. Scton v. Lafone (1887), 19 Q. B. D. 68. 


2 Le tl dete 
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PART VI. SECT. 5. 
1619 xii. ——-.J]—The facta relied 


d should be pleaded in any case 


taxpayer's payment of his taxes to | Huauus ». J. H. Warkins & Co., 
the employee.—-Ricnyes v. City oF | [1927] 3 D. L. R. 302: 60 0. L. R 


kept. its tax-receipt books, cashier’s & was not the proximate cause of the | jn which it is intended to rely upon it.—- 


. ae ie ee eo : it - 


Moose Jaw, [1925] 3 D. lL. R. 11763 f aoe, & 
[1925] 3 W.'W. 1. 127.—CAN. 448; affd., (1928) 2 


D. L. R. 176; 
61 O. L. R. 587—CAN. 


Add. Annotation :—Refd. Weld v. 


Vol. XXI. Cases 22—3818. | 


EXECUTION. 


Part Il1—-Matters Common to all Modes of Execution. 


Petre 
(1928), 97 L. J. Ch. 399. 


Sun-sectT. 11.—ForEIGN SOVEREIGNS AND 


60. 
[1927] P. 248 ; Burrowes v. Burrowes (1929), 
141 L. T. 201. 

61. Add. Annotation :—Refd. Kayley v. Hother- 
sall, [1925] 1 K. B. 607. 

638. Add. Citation :—[1925] 1K. B. 607. 

80a. 


1 me eee tt eee 


17 a oe Ol 
cota (1808), 3 2 Ch. Ch. 94.—CAN. 


i] 
AMBASSADORS. | 


Ambassadors & other diplomatic persons.| | 
—See CONSTITUTIONAL LAW, Vol. X1., pp. 
536--542, Nos. 390-467. 


Add. Annotations :—Refd. Capron v. Capron, 


Procedure by judgment summons.]—In an 
action by pltf. against an unincorporated 
body & se. enteen named persons, described 
as its con:mittee, in which pltf. claimed 
damages for libel, judgment was given in the 
High Ct. for deft. with costs. On a bkpcy. 
notice founded on that judgment not being 
complied with, defts. presented a petition 
in bkpcy.; but this petition was dismissed 
by the registrar as being wrong in form, on. 
the ground (inter alia) that the petition was 
by an agent on behalf of an unincorporated 
assocn. & others, whereas such an assocn. 
cannot sue or be sued, either in tts own name 
or by a purported agent. subsequently, 
defts. took out a judgment summuxcs: in the 
county ct., & the county ct. judge o: dered 
pitf. to pay by instalments the sum cue 
under the judgment of the High Ct., togetner 
with the costs of the summons :—Meld: 
(1) as procedure by judgment summons is 
a mode of enforcing a judgment & directly 
m connection with the action, as distinguished 
from a bkpcy. petition, which is not, the 


PART. Ud, SECT. 
CULLEN 0. 


ee ene en a 


88a. 


county ct. judge had jurisdiction to make 
the order :—Held: (2) the death of one of 
the successful defts. since the judgment did 
not render it necessary for the survivors to 
obtain the leave of the ct. before they could 
enforce the judgment.—BuNby v. MotTor 
CAB OWNER DRIVERS’ ASSOCIATION (19380), 
143 L. T. 8384; 46 T. TL. R. 422. 

Against co-surety—-Judgment deht paid by 
surety. |—Where a surety has paid a judgment 
debt & has obtained an assignment of the 
judgment under Mercantile Law Amend. 
ment Act, 1856 (c. 97), 8. 5, he must obtain 
the leave of the ct. under R. S. C., Ord. 42, 
r. 23, before he can issue execution against 
his co-surety to enforce contribution to the 
judgment debt..--KAYLEY ». TLOTHERSALL, 


[1925] 1 K. B. 607; 94 LL. J. IK. B. 3483 182 
L. T. 408 ; 69 Sol. Jo. 310, C. A. 
146a. —-——- ———- Omission to claim costs. ]-—Where, 


260. 


| 813. 


318. 


By Sore Le 


oi. —-— ee assignee of a judg- 


at the trial, the judge grants a certificate for 
speedy execution under 1 Will. 4, ¢. 7, 8. 2, 
pitf. should issue one writ of execution for 
the amount of the damages & costs. Where 
deft. had been arrested under a ca. sa. for 
the damages only, & had paid them, & been 
discharged out of custody, the ct. refused to 
allow pltf. to issue another ca. sa. for the 
costs..—Sairu ov. DickINSON (1844), 5 Q. B. 
602; Dav. & Mer. 468%; 13 L. J. Q. 2B. 5D; 
271. T. O. S. 868; 8 Jur. 123; 114 i. kh. 
1376, 

Add. Annotation :--Refd. Re A Debtor, 
54 of 1928, [1920] Lh. 170, 

Add. Annotution --- Refd. Martin v. Benson, 
[WN27) LK. B. F711. 

ddd, Annototion :-- Refd. Macaulay — v. 
Guaranty Trust Co. of New York (1927), 44 
TT... RO, 


No. 


PAR! Il. SECT. 15, SUB-SECT, 4.—- 
B. (a) 1. 
315 itl. ~~ -- ----—.]--In tho absence 


-j—Re McLELAN 
(‘Be Gn (1926) - 1 Ww. V W. RR. 198.—CAN. 


sa. Judgment on promissory note 
taken for ‘‘carh” payment on agrve- 
ment for sale of land-—TIssue of execution 
on note before sale of land-—Valid.|— 
CoTron v. DEMPBTER (Alta.), [1925] 
1 W. W. R. 054.—CAN. 


PART II. tages 4. 
sb. Extension of time for (filing 
renewal— tight of master in chambers 
to grant. i—he RENEWAL OF A CEKTAIN 
oe (1917) 1 W. W. R. 113.— 


PART Ii. SECT. 6, SUB-SECT. 1. 


80. Solicitor i ee to act for one 
defendant—-Awhorily to act for second 
only—— Validity of erecution against fir 
de. endant. ;—-OVERN v. STRAND, [1931] | 
1W.W. FR. 694; 3D. L. R. 443 revag., 
[1930] 2). L. R. 663.—CAN. 


PART II. SECT. 8, SUB-SECT. 1.—B. 


sd. dmount recoucrable — Judgment 
debt & six years’ interest dope 
v. LAVENDER (N. §.), {1929} 1D. L. R. 
238.—CAN. 


PART il. SECT. 3. | 





ES 


ment debt can enforce execution only 

after obtaining Icave under K. 13. 

Rule 45), even though the assignment 

expressly purports to assign the execu- 

tion fasned by the judgment. creditor. -- 

CONDON v. GARBSALL & DRINKLE, [1928] 
3 W. W. i 719.—CAN. 


PART HW. SECT. 8, SUB-SECT. 2. 


Affidavit in support— Allachment 
of aepely of absconding debtor—Con- 
tents, J—Re LONG, Ea p. MOoRF (1883), 
23 N. B. Rt. 229.—CAN. 


PART Il. SECT. 11. 
sf. Prior peer ae under Absconding 
Debtors Act.)—Helh> a subsequent 
execution was defeated.—- KERR v. 
Oe (1870), 13 N. B. R. (2 Hang.) 16. 


PART II. SECT. 15, SUB-SECT. 1. 


254 i. .inpeal from jrudygment.}—The 
broad principle in 
exocution matters Is that time ja not 


computed from the «cate when the |; 
i ' scheme 


right to apply accrner, bat is post- 
poned in cases where there is an appexl. 


—NAGENDRANATH BANERJI v. AMBI- ; 


CHAKRAVARTI (1929), 


7 Cale. 549.—IND. 


25 


ra ia 


India as regards ; 


et em ee rm ce a ne a rr er | gE 2 eC 
= 


of special efreumstances, & where ft 
was unlikely that Jeave to appeal 
would be grantad by the Privy Council, 
the Appellate Div. refused to ntay 
exee sation of a judgment for £2,801 
damages & £1,414 costae pending an 
application to the Privy Counell for 
special leave to appent & refused alsa 
to order that security de reatituendo 
should be given by the party levying exe- 
cution.——FismMer ©. Monn ron, (1929) 
Apo. I). 17.- S. AF. 


PART II. ase efit SUB-SECT, 4.— 
« (a) 

k i. —--- —-— Stay permitted only as 
fo amount involved tn auit rae a 
SCUILEL vp. PLANTA (1928), 39 2B. C 
450.-—CAN. 


PART I. SECT. 15, SUB-SECT. 5. 


sj. Protection of snecesaful pany 
intercats.}--- Upon motion ae de or 
clay pending appeal -— //ede the ct. 


had inherent jurisdiction to stay pro- 
ceedings, but a stay should not be 
granted unless defts. could devise a 
by which pltfs. would be 
adeguately protected.—BATILE CRERK 
TOASTRD CORN FLAKE Co, v. aie 
TOARTED OCoRN FLAKE Oo. (1924), 5 

O. L. ht. 127.—CAN. 


Cases 380—645. 


880. Add. Citation :-—sub nom. WALTER v. DAVIES, 
Ha p. GLAMORGAN (FORMER SHERIFF), 31 
L. T. 0. 8. 169. 

417a. Service of writ—On clerk in court.]—//cld: 
not good.— ELLISON v. PICKERING (1803), 8 


Part I1!.—Particular 


512. Add. Annotation :—Generally, Refd. The 
Point Breeze, [1928] P. 135. 

-]|—HopGes v. MARKS (1618), Cro. Jac. 

485; 79 FE. Wt. 414. 

-]—ANON. 

105; 87 1. R. 864. 


556a. 





574a. 








(1704), 6 Mod. Rep. 








574b. -|—BURDETY v. ABBOT (1811), 14 
hast, 1; 104 KE. R. 5013; affd. sub nom. 


Burperr v. ABBOT, BURDETT ». 
(1817), 5 Dow. 165, H. L. 
Annotation :-—Consd. Harvey v. Harvey (1884), 26 Ch. D. 


COLMAN 
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Ves. 319; 32 EB. R. 377. 
Annolation :---Refd. Ward v. Arch (1839), 8 L. J. Ch. 245. 


417b. Sheriff’s officer remaining in house—Until 
money pald.]|—MoOoRE v. BEAMONT (1795), 6 
Term Rep. 137; 101 E. R. 476. 


Forms of Execution. 


582a. —— Original entry unjustifiable.|—PARKE 
& PERCIVAL v. Evans (1615), Hob. 62; 80 
Ie. R. 211. 


Annotations :—Refd. Lec Me Gansel aie 1 Cowp. 1; 
Sandon v. Jervis (1859), E. B. & BE. 9 
voila Hop 


614. Add. Annotation :—Refd. 
Growers v. Dering, [1928] 2 K. B. 174. 


615. Add. Annotation :—Refd. English Hop 
Growers v. Dering, [1928] 2 K. B. 174. 


645. Add. Annotation :-—Refd. Spyer v. Phillipson, 





644. f1931] 2 one 183. 
PART L. SECT. 20, SUB- SECT. ‘4. — eo lie —_— Goods listed. J--Noskworrny i, “Undivided crop— _Deblor 
A. (a). oe (1929) 1D. L. hk 9643; | servant of owner of land. Crop Pay- 
886 fi...) -- MCDONALD © vv. 60 N.S. kK. 377.—CAN. ments Act, hk. S. S., 1920, c. 126, as 


MIrcneLL (1878), 
& C.) 274.---CAN. 


PART II, Serr. eevee 4.— 
e a 

459 i, —--— Inaction by third purty. | —- 
Where a third party brings an action 
ugainst the sheriff for seizure of goods 
under an execution & establigshe a 
prima facie caso of title as against, che 
execution debtor, the sheriff must prove 
a judgment as well as an execution.— 
KIRCHHOFFER tv. CLEMENT (1897), 11 
Man. L. It. 460.—CAN, 


PART II. mecha 20, SUB-SECT. 4.— 


12 N. 8 FR. (3 RK. 


sl. Not last 


-—-Dor d. 


LU. 


Dot d. 
ULC. R. 


cn ee 


sa. Siaiainentivve milan ]—A seizure of 
chattels under an execution Issued on a 
Judgment which is afterwards set aside 
as irrezular gives rise to a cuuse of 
action for damages for the trespuss in 
taking the chattels ont of their owner's 
Possession.--- DEMERS ov. DESROSIER 
(No. 2) (Alta.), [192013 D. L. Rt. 401; 
2 W. W. KR. 241.—CAN. 


PART I. SECT. 3 sence 4.— acaba 
es a 

Qa ——- Onus of proof on 

sheriff—T'o justify seizure. |——JOHNAON 

® BUCHANAN (1896), 20 N.S. RR. (17 
lt. & G.) 27.—CAN. | 


PART II. SECT. 21. 


494 i. When orderca.J—Harr v. 
Rurran (1874), 23 C. P. 613.--CAN. 


PART III, SECT. 1, SUB-SECT. 1. 


506 i. In respect of what Judgment or 
order— Judgment for instalments of pur- 
chase moncy.}--WortThn ov DAVIK, 
ee aan W. 1. 615; 11 Alta. L. R. 


tenance.|}—J/eld : 








agreement to 


W. W. KR. 





o i. 
ferred to 
PART III. aa re SUB-SECT. 4.— 


PART IIL. SECT. 1, SUB-SECT. 4.— 
E.." (e) 


cow J—MCLEAN wv. 
WATSON (1858), 2 Thom. 406.—CAN. 


PART III. SECT. 1, SUB-SECT. 4.— 
(@) iii. 

sn. Scisin in fec.)}—Held : 
able under an execution against goods. 
KEOGH v. 
CG. Ik. 157.--CAN. 

Sp. Interest of assignee of lcaschold 
property in lease.|—Held : not saleable 
under an execution against goods.— 
SIMPSON tv. 
215.—CAN. 
st. Interest in land charged for mein- 


tion. —RATHBUN v. CULBERTSON (1875), 


PART III. SECT. 1, SUB-SECT, 4.--- 
E. (9) iv. 
607 i. General rule.}-—DOE d. AUSMAN 
a. MINTHORNE (1816), 3 U. C. R. 423.— 


ill. -}—GILBERT 1. 
(1869), 16 Gr. 265.—CAN 
sv. Purchaser’ oe fue st in land under 
ye}—-A purchaser's 
ioterest in land - niGh be has agreed 
to buy is not bound by an exccution 
aguinst him. unless he har become the 
registered owner.— HUUSON'’S Bay Co. 
ve BOULLocK FARMS, LTDp., 
559.---CAN. 


PART III. aah ag SUB-SECT. 4.— 
e) v. 

——~- On homestead trans- 
wtfe. J—W hore 
transfers his homestead to his wife, 
who becomes the real manager of the 
farming operations with him as her 
assistant, the crops grown by her are 


amended by 1924, c. 28, which allows 

a sheriff to seize & Ke]) the interest. of 
an execution debtor in an undivided 
crop, does not apply to a case where 
the debtor’s interest does not arise 
under a lease, agreement for sale or 
nitge., Dut only under an arrangement 
under which he was to act as munager 
or servaut of the owner of the Jand on 
which the crop was grown.— DONOVAN 
a. BELIVEAU (Sask.), [1929] 4 D. L. hk. 
900; 3 W. W. R. 107.—CAN. 

pl What amounts to 
division.}-—DONOVAN Uv. BELIVEAU, 
(1931) 1 W. W. RR. 1583; 1D. lL. RR. 
992,— CAN. 


PART Ill. SECT. 1, SUB-SECT. 4.— 
E. (e) Vii. 


not sale- 


CALHOUN (1843), 


i. 


a OE SS 


PRivaT (1848), 5 





snieable under execu- © i. -—--— Interest tn. shares.|—SAVRE 
e. CULPOY, (1925) 2 Wo. OW. RR. 992.--- 

CAN. 
ii, -~—-— .|}—The ct. has no 


jurisdict Jon to appoint a receiver by 
way of equitable execution for the sale 
of the equity fin shares of a co.— 
GFOODBUN v. MrrcnkL (No. 5) Paria )s 
JIYVZ9PIW. WR. 622 : (19380) 1 D. L 

Jarvis 5803 38 Man. L. nr. 395 3 rest. ae 


Man. L. R. 2983; [1929] 2 W. ik. 
7 90. --CAN, 
e iii. —--— Intercst of vendor of land.)-—— 


A vendor who has retained the legal 
title as security for payment of his 
Purchase money, has, until ful] pay- 
nent. bas been made, a beneficial 
interest in the land which, coupled with 
the legal title, may be seized & ee 
under execution.— WELDMAN 
McCLary, [1917 2 W. W. R. 210; 33 
LD. L. R. 672.—-CAN. 

@ iv. ----- -.}~-The provisions of Land 
Titles Act. (Alta.) are such, that a 
legal execution against Jand cannot 
bind an equitable interest in lands 
registered in the name of a person 
ather than an exceution debtor, some 


(1925) 2 


a husband 


582 til a. S. P. Howarp tv. Hien | not exigible under an execution, even | fo of equitable execution is necessary 
River TRaDIna Co, (18099), 4 Terr. . a! tg a for the purpose.—SEAY tv. THE SoM- 
L. R. 109. -- CAN. ( ) though she admits that the farm has MERVILLE HARDWARE Co., LTp., [1917] 








been managed in such way because of 


508.— 


a na a a en a ee 


532 v. —-—- —-.]—-SNARR v. WAD- | the existence of the execution. — a W. R. 14975 33 BLL, R.'S 
DELL (1864), 24 U. G. R 165.— CAN. ihe Pe woe v. aioe 

532 vi. Earlier writ not | {1926} 2° D. . 37 ye PART III. SECT. 1, SUB-SECT. 4.— 
renewed trithin. year. J—-BANK OF Mon- | W. W. R. 832; 22 Alta. TL. R113. E. (e) viii. 
TREAL v, TAYLOR (1864), 15 GC. P. 107.— gear | ga. Article claimed as firture by third 
CAN. i, On wife's farm warked | party—Interpleader issue directed— 

g i. —-— ——.]}—HAMILTON Pro- | 0b “debi: }—Hfeld : inthe circumstances : Effect of.})— Where an article seized 
VIDENT & LOAN Focnkry v CAMPBELL | the crop belonged to the husband & : under a writ of execution against goods 
(1884), 12 A. R. 250.-—CAN. could be seized in execution.—PAREN- | jis Glaimed by a third person asa fixture 


TEAU v. 
PART III. SECT. 1, one 4.— | 329.-—-CAN. 


fi. 8. P. Hinxcxr v. SOWERBY (1879), 
4 A. R. 113.—- CAN. 


oe a a eral ne a oo RE RR a Oe ES 


L. R. 21.—CAN. 


HARRIS (1884), 3 Man. L. R. 


o lil. S. P. SLINGERLAND v. 
MANUFACTURING Co. 


the directing of an interpleader issue 
with respect to it in no way decides 
that it a cbattel.-—FINDLAY v. 
BENSS: iF 1928} 1 W. W. RR. 457 


MASSEY 


(1894), 10 Man. 57.— 


26 


680. Add. Citation :—sub nom. 
KITCHEN, 8 E. & B. 789; 120 E. R. 293. 


Vol. XXI.-—Execution. Case 680. 


DICKINSON v., 


Add. Annotations :—Refd. The Feronia (1868), | 





PART Il. SECT. 1, SUB-SECT. 4.— 
E. (e) x. 


n i. Paid to debtor's soliciter— 
For payment of costs of action.|—THeld : 
not Hable to attachment.—He Fort 
FRANCES PULP & PAPER Co. ». TrLE- 
GRAM PRINTING Co., PinLiurprs & 
ScartH tv. LONDON GUARANTEE & 
ACUIDENT Co., LTn., [1925] 4 D. L. Rh. 
204.—-CAN. 

fi. —— -—— In name of wife & son.) 
—ROBERT DOLLAR Co. v. WALKER 
(1926), 36 B. C. R. 405.—CAN., 


1 (p. 488) i. Shares—Company 
ou province.J—Shares in a co. 
which has no pee within Manitoba 
where service of process may be legally 
made upon it are not subject: under 
sect. 14 of Executions Act, R. S. M., 
3913, c. 66, to legal execution.— 
GoopBUN vw. MITCHELL (No. 5) (Man.), 
ae 1D. lL. R. 580; 88 Man. Tt. 
% 395; [1929] 3 OW. W. RR. 622; 
revg., 38 Man. L. TR. 298; [1929] 2 
W. Vw. R. 90.----CAN. 


PART ITI. SECT. 1, SUB-SECT. 4.-— 
E. (e) xiii. 
fi. ---—-.])—-Kasse> ». EVANS (1900), 
8 Nfld. L. lt. 396.--N *LD. 
ft ii. Not xiip sold under 
Admiralty fudgment.;--VANEWVERY tv. 
GRANT (1862), 21 U. C. R. 542.—CAN, 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (6) xv. 


q i, —-——.J—In order to be entitled 
to an exemption from execution with 
respect to the tools or implements of his 
trado, debtor must. have been actually 
foliowing the trade at. the time of the 
soizure.——McLrop v, GiRvIN CENTRAL 
TELEPHONE Assocn. (Sask.), [1926] 
1D. a R. 216; [1926] 1 W. W. Rh. 38. 


s i. Automobile used exclusively for 
master's business.|—-The = judgment 
dobtor, the salaried manager 
building co., Qlairaed exemption for an 
automobile which he used exclusively 
& continuousiv tn superiatending the 











erection of houses by his co. in different | 


contract | 
a | the registered plan of the saime s--- 


parts of the eltyv. The 
betweon blin & the co. did not. require 
him to supply an automobile. & did 
not define his duties or the method to 
he followed in performing them :— 
Wield: the automobile was not exempt 
under Mxcinptions Act, RR. S. M. 1913, 
c. 66, 8. 29 (fF), as amended by 1925 
Act. ¢. 20.-- GOoLDSMITHE oo. HARRIS, 
(1928) 3 DL. 478: 11928] 2 WoW. RR, 
401; 37 Man. L. RR. 389.:--CAN. 


PART III. SECT. 1, SUB-SECT. 4.-—- 
E. (0) xvi. 

© (p. 493) i. Part of proceeds 

consisting of mortgaqe.j—Held: not 

exempt. -- MaSSKY- HARRIS Co. v. 

aa (1902), 6 Terr. L. R. 338.— 








6 (p. 493) ii, -——-—- —— Whether nro- 
ceeds erempt.J)-—VPURDY v. COLTON 
(1908), 1 Sask. lL. R. 288; 7 W. LL. R. 
820.—CAN. 

o. (p. 493) iif, --.-—-- 
kremptions Act, R. S. M.,1913, 3. 40.) 
— Property exempt from seizure under 
a writ of execution, disposed of by the 
Judginent debtor to a third person, 
cannot be reached by the judgment 
ereditor, whether on grounds of frand 
or otherwise. The contention that the 
claim for exemption must be made by 
the debtor is met by the prohibition In 
Exemptions Act, RK. S. M., 19113 (ec. 66), 
s. 40.--SprUHS 7. GRECORYK & 
Boyccum, [1930] 1 W. W. R. 378: 1 
Dp. LT. NR. 896; 38 Man. L. R. 477.— 
CAN. 


d (p. 493) {. ——-.J]—MASSEY v. 


of a | 


——— Kffect of 


a ce eee ores cee rer rr et ne ran came ner na aa a i ew gta 


| 


A rm ee ee ee oe ee ee ee Se Seo SS ee te eee ee eee 


MCCLELLAND, BAKER v. MCCLELLAND ‘| 


(1895), 2 Terr. L. R. 179.—CAN. 


' the home of tire 





d (p. 493) ii. S. P. Bocz v, SPILLER 
(1905), 6 Terr. L. R. 225; 1W.L. R. 
366; 2 W. L. R. 280.—CAN, 

h (p. 493) i, ~--— -——.]--A motion 
for final judgment for the sale of land 
under a registered certificate of judg- 
mont will not be granted unless pitt. 
has pleaded in his statement. of claim 
or shown by affidavit that the land is 
not excmnpt as the homostead of the 
debtor, Where a transfer of a hoine- 
stead {6 calourable only & the title is 
held upon a socret. trust. for the 
tran-feror, {t does not deprive him of 
his right of exemption.-— DaAyHOLON v, 
KUN EKG, [1928] 1 WW. BR. G91.--CAN, 

k (p. 493) i, --—.7—Ttf. brought. 
this action for a declaration that. 
exceuitions registered by doft. in the 
execution register in aland titles ofllee, 
against the lands of pltf., were not 
®& charge or lien on certain land 
described, which pltf. clairmed as his 
homestead, & for the removal of the 
executfons from the register: -Ield : 
if pltf. bad established that the land 
deseribed was his" homestead,” within 
Bxemptions Ordinance, it was eo only 
for the time that it was oeceupled by 
the debtor & his family : there mizht 
ben ohange ; & any declaration would 
apply only at the particular moment 
when made.---GILMORK oo». CALLIES 
(1911), 10 W. Ta. Re 545.--CAN., 


k (p. 493) ii. ~——.)—PItr. applied to 
have taken off the register of the title 
of land transferred to her by her 
husband, a certain execution obtained 
against. her husband, on the ground that 
at the time of such transfer the land 


was her husbamd’s homestead & as 
such exempt under Kxemptions 


Ordinance. On the facts -—7Teid s tho 
Vand was, at the time of the transfer to 


ple. fer husband’s homestead, &, 
therefore, exempt from seizure.-- HART 
: VY. It y KB are { 4 in ag W. Ji. lt. 9.—CAN, 


kK (p. 4993 wh -----.]--A homestead 
under Hloreste: da Act (Sask.) menns 
debtor, the actual 
residence of himself & his family, & 
inclndes the lof upon which the 
dwelling-house is situate, according to 


Held: Kixemptions Act. 8. 2 (10), 
npphed.---OVERTON vr. Gernniry (1916), 
34 W. I. RR. 875.---CAN. 


K (pp. 4) ive ~--- Whether eremplion 
ertends to omembers of family.) — 
MEUNIER t. Doray (1905), 6 
L. KR. 19-4.--CAN, 

k (p. 493) v. - Whether eremption 
extends to procecda of voluntary sale.5 
There fs nothing In lexenmptions Act, 
RS. A., 1922 (6. 95), which earries the 
exemptions accorded a homestead Inte 
the provcecds resulting from a voluntary 
sale of it by the execution debtor.- 
JOUN DEERE PLhow Co. rp. 2. 
Meckacnnan, [LO80) TW. W. rR. 622; 
2)D).L. R. 796: affy., (1930) 1 W. WR. 
561.—CAN. 

k (p. 493) vi. ---— Building used for 
business. J—Under Fixemptions Act, 
R. &. A. 1922 (ec. 95), a debtor’s right 
to the homestead exemption is not. 
affected by the fact. that the bulldng 
oceupied in part by him as his home is 
used in the main for business or other 
purposes > nor dis it: atfeeted by the 
nature of his title to the land, e.g. by 
the fact that he fs a tenant in common, 
—Re CHERNIAK  fosratrh, (1930) 1 
W.W.. 676: 11CL BR. 323 affd., 
(1930) 2 W. W. RR. 336; 3 DL. 2, 
994: LIC. B. it. 444.--CAN. 

k (p. 495) vil, ------- ----—-.]--Under 
Exemptions Act, R. 8S. A. 1922, a 
debtor’s right to exemption with 
respect to hid home fis not. affected by 


. the fact that the buildjng occupied In 


part by him as his heine Js used In tho 
mein for business or other purposes.- - 


27 


Terr, | 


| 


lL. R.2 A. & BH. 65; Keith v. Burrows (1878), 
1C. P. D. 722. 


se ——_ iach Seong Sian tet ee 


CANADIAN CREpIt MEN’S TRUST 
Assocn. ». UMBEL & GILLESPIE GRAIN 
aie Lrp., [1931] 3 W. W. RR. 145.-- 





k (p. 493) vill. --—- - Crap grown on 
homestead.)-—~Exemptions Act, R.8.8., 
1920 (e. 51), does not exompt the crop 
grown on a homostead.--- Luo1k 0. 
Kraua, (1930) 1 W. W. RR. 173 1 
yD). L. R. 927; 248. L. R. 350.---CAN, 

k (p. 493) ix. ----~ Debtor tenant in 

comnon.{--The fact that the interest 
of a debtor in tho property oceupied by 
him as . homo js that of a tenant in 
common doves not disentitle hhn to tho 
benefits of sect. 2 G) of Mxeinptions 
Act, R. S. A.. 1922 (ce. 5). -NevE. 
RANAGQHAN & Corps, Lrp. ve. MOTLURY & 
Moriry, [1930] 38 W. W. Tt. 1093 4 
D. L. RR. 69.-—CAN, 
--- J—-Whon dobtor t* In actual 
residence on certain property belong: 
ing to him, such property {8 prima 
facie oxempt under Wxemptions Act, 
R. SS. 1020, & the fact that the wife 
of debtor happens to own a house 
that had been previously used are the 
family home cannot deprive debtor 
of the right to elaim the exemption.-— 
Santen & ARNoup, LDrp. r. DILLMAN, 
fIN2412 WLW. RR. 1225.---CAN. 

Lit, - ee Under Exemptions Act, 
Th SS. S..1920, the home of a debtor ts 
free frond sciznre mderexeeution so long 
as he uses if-as his home, even Ghourb its 
value teoin exeess of $5,000. Mhere is 
no power given to the sherli! to sell the 
home & carmark $38,000 of the pro- 
ceeds forthe beneiitof the debtor Phe 
luftention ofseat. 28of Bkpey.Aet ts (hat 
the exctoptions Aet of each provinee 
showd stand unimpaired & be effee- 
tive notwilhefanding the federul legis- 
lation. - Ae Pavia, (P93ty db W.W. mR, 
S01. --CAN, 

m (p. 493) {, a. 
Baker vo. CILLoM (1908), 1 Sask. LD. RR. 
198; 9 W. LU. RR. 436.—CAN. 

q i. ae ee MCLATCHIE 0. 
MeLreop (1890), 6 Man. L. BR. 452.-— 
CAN 


° 


eemmentiatncmned ee eee oe ee 


q ii. KMremplions Act, Alta,— 
Not applicable against Crown.|-T. 
» O'ReEN, (1924) PD. LE. RR. 2223 
[1924) 1 W. W. RR. 104.--CAN. 


qQ ili, ----—~ Rents & profits of. J—The 
exemotion of a homestead from seizure 
under exeention does not extend to 
the rente & profits thereof, bevond the 
personal property spocificd.——WULKINS 
n. Ming (Alta), (1927) 1 D2 E.R. 2863 
[£926) 3 W. W. It. 778.—CAN, 


me 


qiv. © — Proceeds of sale of.) — 
There is nothiug ino Uxemptions Act, 
mS; » 1922, which earries the 


exemption accorded a homestead into 
the proeceds resulting from a voluntary 
sale of it by the execution debtor, even 
though he is sill in the actual cecupa- 
lion of $ft.--- REGAL  DIsterBOoTORS, 
Lro. vw. FReece, fPOotp > We. WwW 
2903 17). d. 1. 9453.—CAN. 

g(p. 493) f. Goods of business— Carried 
on in name of wife-. Managed entirely 


by — hueband.|-~MEAKIN 0. SAMSON 
(1878), 28 C. PD. 355.---CAN. 


a (p. 194) 4. Ineome of trual fund.) -- 
Deft.'s father devised his estate to 
trustees upon the trust. among others, 
“to pay my son A. deft.) the interest 
of the sum of S800 anniunddy during 
the term of hia natural life.’ | An order 
Wan jnade by the master fn chambers, 
Afrecting the trustees to pay over the 
Interest, from time to time neerming, 
to pltf., who wa. a judgment creditor 
of the son.— LLovo rn, WALLACE (1882), 
QP. R. 3345.--CAN, 

a (py. 494) bi. Gonds of third party 
subject to landlord’s lien. }—- Where goods 
belonging to a third party are subject 
to a landlord’s Jien such goods are 


Cases 718a—888a. Encuisa anp Emprek Dicrst SUPPLEMENT. 


718a. Debtor’s goods sold by public auction— 
Debtor remaining in possession—Execution 
creditor present at sale.|—Held : 
could not be taken in execution by such 6: 80 
execution creditor.—WOODERMAN v. : 


the goods | 947.4, 





BAL- 





804. Add. Annotation :—Refd. 
Bosworthick (1926), 186 L. T. 211. 


.|—Tocock v. HonyMAN (1602), Yelv. 
BH. R. 5. 


tone ; 
271; Giles v. Grover (1832), 9 Bing. 128. 





Bosworthick  v. 


Meriton v. Stevens (1741), Willes 


& finally ** read ** —— —— 


DOCK (1819), 8 Taunt. 678; 3 Moore, ©. P. | 47alaHons -— 
ll; 129 EB. R. 547. 835. For 66 
Annotations :— 2 
B08. 808. Hip Oe (eT ee 1 nb, tin; Not finally.”’ 


Barker v. furious (1891}] 2 Ch. 172. 


780. Add. Annotation :—Consd. aa (William) & 


.») & 
geoghegan (10980), 47 T. L. R. 81. 


750. Add. Citation :—previous proceedings, 3 O. & 


Co. v. Leydon, Barr (A. G 


P. 624, N. P. 
783a. ———.)—FurBER  v. 


L. T. O. 8. 259; 23 J. P. 88; 


45; 7 W.R, 162. 


880. Add. Annotation :—Refd. Leitch (William) & 


Co. v. Mac- 


Co. v. Leydon, Barr (A. G.) & Co. v. Mac- 
geoghegan (1930), 47 T. L. R. 81. 

881a. May be compelled to sell.)|—ANON. (1702), 7 
Mod. Rep. 118; 87 E. R. 1185. 


883a. ——. — BOTTOMLEY v. HEYWARD (1862), 7 
STURMEY (1859), 32 H. & N. 562; 311. J. Ex. 600; 71. T. 44; 
5 Jur. N.S. 168 BE. R. 695; eub nom. BOTHAMLEY v. 


HEYWARD, 8 Jur. N. S. 1156. 





HNable to execution in respect of u 
magistrate’s ct. judgment for arrear 
rent, without a separate action against 
the owner of suc oods.—-COLUMBIA 
FURNISHING ve v. GOLDBLATT, [1929] 
App. D. 27.—S8 aig 


k (p. 494) -}-——RvErRa ov. 
Muneity (1893), ' Terr. L. Re 169.— 


oer ee 


PART Ill. SECT. 1, SUB-SECT. 4.-- 
E. (f) i. 


710 ili. .}—Re BANK OF Montr- 
REAL Wv. TANNAS TANNAS v. BANK 
or MONTREAL 11925) 3 D. L. BR. 1079. 


ones | 


PART III. SECT. 1, SUB-8SECT. 
E. (f) ii. 


p i. —— Sale-—No change of os- 
been: j—Judginent in favour of the 
execution creditor affilrmed.-~PErrri- 
aN v. THOMAS (1885), 12 A. R. 877.-— 





_ 
2 
a) 


p ii. ——~- —-~ Of land.])~—Where an 
aeroumniorit for the sale of land provides 
that In case the vendor becomes entitled 
to cancel] the contract, be shall have the 
right to entor into & possess any 
Improvements on the land, & to app 
the net reecipts therofrom upon the 
contract, the taking pee by the 
vendor will provent the goods so 
possessed from being exigible under 
writs of exccution against the pur- 
chasor.—-He CANADIAN Paotrric Ry, 
Co., CROWN LUMBER Co. v. MOK ENZIR 
(1916), 10 W. W. R. 1370.—-CAN. 


PART Ill. SECT. 1, SUB-SEOT. 4.— 
E. (f) ili. 


b i. —---.}-—-The fact that goods 
exempt from acizure under execution 
are included in a chattel mtge. made 
by the debtor does not deprive the 
debtor of his right of exem get 
FINDLAY 0. MEnziRy, (1928) 1 V 
457.—CAN. 

of. —~—— Notin possession of debtor 
Onus of proof.)}--On an interploader 
fasue between an execution creditor 
& a claimant of goods which, at the 
timo of thelr seizure under the 
execution, were not in the possession 
of the execution debtor, the onus fs 
on the execution creditor of showing 
that the execution debtor was the 
owner of the aly or had an interest. 
therein capable of being seized under 
the exocution; & he must make out 
a prima facie case before the claimant 
can be put to proof of his case.— 
STEWART vt. CURRIE, CANADIAN PacrFio 
Ry. Co. vw. STEWART, [1928] 1 D. L. R. 
842; [iaas! 1W.W.R 208; 22 Sask. 
L. Rs $51.—CAN, 


PART III. =e d, SUB-SECT. 4.— 


gf KILBRIDE tv. CAMERON 
(1 67), ir o P, 373.-——CAN. 

g, ii. S. P. Massry-Harria v. MOORE 
ql 05), 6 Terr. L . xR. 76. —OAN. 


Or En A se RR A = Se A 
_ 


k i. fe of property to trustee— 


In fraud o on Baal reload suse 
tained.)—-THOMYrSON v. ELLIS (1883), 
16N. 8. RR. (4 R. & G.) 307.-—CAN. 


PART III. SECT. 1, SUB-SECT. 4.— 
E, (f) xi. 


sd. Property of husband—Standing 
tn name of wife.|-—In an action against 
aman & his wife, brought by an execu- 
tion creditor of ube man, for a declara- 
tion that certain property standing 
in the namo of tho wife was exigible 
under tho execution against the hus- 
hand :—Held: the facts & circum- 
stances adduced in evidence did not 
warrant the inforence that the husband 
intended to defraud creditors. Fraudu- 
lont intont should not be found except 
upon substantial grounds & upon clear 


evidence.— ROBERTSON v. ROBINSON, 
(1928) 2D.L. R. 343; 62 0. L. ae 12 
S 


Bue. By 4D. L. 2.1072; 


ae Business carried on by husband & 
wife Delermination of ownership of 
yvuoads.}—MAYLAND v. D1I0Ks, [1930] 
3D. L. R. 393.—CAN. 


PART III. SECT. 1, oe 4.— 
E. (f) x 


sx. Exceution against einem ane) 
intercst of third pnarty in goods.}—Cir- 
cumstances in which such interost was 
preferred to the execution creditor's 
claim to the proceeds of the goods.—- 
BLackK ». DROUILLARD (1877), 28 C. P. 
107.—-CAN. 


PART II. SECT. 1, SUB-SECT. 4.— 
E. (£) xiv. 





m i. 
son Ci8iay 'rechold. Pah scln v. SIMP- 
80N (1894), 35 O. it 385.—CAN. 


——.)—-FERRIE v. OCLEGHORN 
(1860), 19 U. CO. R. 241.—OAN. 


nii, —— C. S. U. C.c. 45, 3—~ 
Effect of.}—Roags v. SIMPSON (1876), 23 
Gr. 542.-—-CAN. 

n tii, ———.}—SmirH, LTp. v. VAN- 
COUVER OREMATION SociETy (1914), 


29 W. L. R. 150; 20 D. L. R. 214.— 

CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 
E. (f) xv. 


——.]—GURNEY v. James (1860), 
10 BS. C. R. 156.—OAN., 


i 
F 


PART III. seat oh 1, pun ene: 4-—— 


(g) ii 
8171. Property still remains in mga | 
Pt paar yp v. REID, [1928] 1 D. L. R. 


sy. Attachment under <Absconding 
Debtors Act.)—-STaRR v. MUNCEY (1845), 
3 N. 8. R. (2 Thom.) 244.—OCAN. 


PART III. SECT. 1, SUB-SECT. 4.— 
F. (a). 


}—RAPELJE 
(Steir) o, Fincn (1856). 14 U. ©. R. 


2, Seo. eee Ge 


y i. Hight to place husbund or wife of 
debtor in possession. }—Though Act $2 
of 1917, Ord. 25, r. 5, does not expressl 
forbid the appointment of the busban 
or wife of a debtor as a person In whose 
cha property attached may be left 
by the messenger,:a husband who is a 
man of no standing & worth nothing 
is not a suitable person to place in 
charge of property attached in respect 
of a debt of bis wife.—-KoTzE v. JOHN- 
SON, [1928] App. D. 313.—S. AF. 


PART III. SECT. 1, SUB-SEOT. 4.— 
F. (c). 


e i. -)—~ Where execu- 
tion has been leviod upon goods, 





ae 


the sheriff is not bound to leave an 
officer continuously in possession, & 
the absence of such officer, If satis- 
factorily explained, does not amount 
to such an abandonment of possession 
as will entitle other persons claiming 
the goods to take pomsoegion al i 


e MURPHY A N 180. AUS 


503; 44 N. 


PART III. SECT. 1, SUB-SECT. 4.— 
H. (a). 


sz. Place of sale.}—A sheriff cannot 
lawfully sell goods on deft.’s premises 
without his permission, & any person 
going on the premises to purchase may 

e treated an a ee rrreeat oa 16 


v. MGPHERSON (1839), 6 O. S. 16.— 
CAN 


sa. Payment—What amounts to.}— 
ehuttan v. ee Bank (1861), 


sb. ., Seting aside sale-—After con- 
firmation.)—-In the abgence of fraud 
or collusion, a sale in execution, which 
has once been confirmed, cannot be set 
aside because the decree under which 
it was held was at firet incorrectly 


drawn up, & has since Been rere th 
E. (ww xvi. . BR. 48 All. 94.— 

egation Asscts an aueaye 
execution on a judgmen assets ens 
in futuro 1s tid if lssuod, writhout PART III. SECT. ri. iby SUB-SECT. 4. 
eave after app on m 
r. 451.—Re -SuiTu’s EStTAtTe, aoe Pio Notetintanding aarti es alleged 
DIAN GUARANTEE TRUST eri nepe ee PHalL . 
DEtrsur, (1924) 4 pat re ic - met Tie Moknncox (1868), 7 8. R. 168.— 


(1924) 3 W. W. R. 815.—OGAN 


28 


954. ‘Ada. Annotation :—As to (8) Refd. British 
American Continental Bank v. British Bank 
for Foreign Trade, [1926] 1 K. B. 328. 

a. Purchaser for valuable consideration— 
Creditor-trustee under deed of assignment. }-—- 
TURNER’S 


1007 


BEEBEB & Co. », 
(1931), 48 T. L. R. 61. 


1043. Add. Annotation :—Distd. Re Fredericke & 
Whitworth, Ez p. Hibbard, [1927] 1 Ch. 253. 
1069. Add. Annotation :—Refd. Re Forder, Forder | 


wv. Forder, [1927] 2 Ch. 291. 
12381a. 








PART HI. SECT. 1, SUB-SECT. _— 

915 vil. ——-,--—-An execution 
creditor can take only the precise 
interest, & no more, which tho dehtor 
possesses in the proporty seized.— 
OvEr Muri (1928) 4D. L. R. 
917; T9938) 8 W. W. R. 328; 37 Man. 
L. R. 625.—OAN. 


ep aired a eer from claiming 
oun YS — UTTAN 0. WELLER 
185) 1d 14 yy: C. 





44.—OAN. 
PART III. SECT. 1, SUB-SECT. 4.— 


r je 


940 iv. —— --—.}—MAOFIE  »v. 
goes (1882), 9 P. i. 149.—CAN, 


Proceeds not vrceedt amount 
of landlord’ 83 claim.}—Where the sheriff 
sells goods for s sum not oxoceding 
the landlord’s claim, & the execution 
creditor olaims the money, it is a 
sufficient, answer to show that the land- 
lord has a ae claim to the money, 
although tt has not been paid over to 
him.— LAMBERT v. OLEMENT (1897), 
1l Man. L. R. 519.—OAN. 

sj. Payment of preference claim for 
wages—When wage-earner entiiled to 
eference.}—CAMPBELL ov. CLBUGH 
19201, 2 28 B.C. ct 352.—OAN. 


ea Ill. SECT. : eeniecioagely 5.—A,. 
TREET v. GY.ASS 
(1840), 3 3N. B, R. R. th Ror 165.~-CAN, 
065 Ii. -}—Hanrt v. Rey- 
NOLDS (1863), 18 C. P! 501.--CAN. 
967 i. In respect of what goods —-Not 
Prop operty seieed wnier Abaconding 
ebtors Act.}—STANTON v. JOHNSTON 
(1858), 9 N. B. R. (4 All.) 54.—CAN. 











967 ii. Me Ct of third party.) 
The eG he a (1809), 4 
Terr. L. R. 1 

a i. Bed es pie to inquire 





into claim.)}—-Where a landlord makes 
a claim for rent to be deducted out of 
the proceods of an execution, the 
sheriff is entitled to a reasonable time 
to inquire inte the demand; & where 
the tenant had denicd that any rent 
was due, & the landlord refused to 
allow the sheriff time to make the 
inquiry, the ct. refused the cost of an 
application to compel the sheriff to 
ay the rent. es IN v. ANDERAON 
1849), 6 N. B. R. (1 ALL. y°497.—CAN, 
sk. In respect of what “goods—Goods 
held under conditional sale agreement .}— 
ere goods in the possession of a 
tenant under a conditional sale agree- 
ment are seized nnder an execution 
against the tenant the landlord is 
entitled to the protection of 8 Anne, 
c. 14, only to the extent to which his 
claim for rent exceeds the conditional 
vendor’s lien, even though the agree- 
ment was not registered as required by 
Conditional Sales Act, & was, thero- 
fore, invalid as against the exccution 
pred ten = OUILSre Fiour MILia Co., 
LYrp. BECKER & Woop & SNIHUR, 
1981) 1 ag WwW. R. Bias 2D. L. R. 


PART Ill. SECT. 1, SUB-SECT. 7. 
ai ome oe MAHON VD. CROWE 
(1806), 98 N.S. R. (16 R. & G.) 250.— 


—— What amounts to.] — Where, | 
under process of execution from a county 
ct., some goods of a stranger had been taken, | 


Vol. XXi.—Execution. Cases 954—1950. - 


SUCCESSORS 


the mere fact that the execution creditor 
told the bailiff that goods would be claimed 
by a third party, but that such claim was 
not to be regarded :-—Held: not to amount 
to a direction to take all the goods, or any 
which were not liable to be seized, so as to 


make the execution creditor personally 





liable.—-CRONSHAW v. CHAPMAN (1862), 7 
H.& N.911; 831L. J. Ex. 277; 61. T. 64; 
10 W. R. 323 ; 158 EB. R. 788. 


| 1248. Add. Annotation :—Refd. Robinson v. Mid- 


q fi ee Sale ‘bond fide. jJ--On 
an interpleader issue between a buyer 
of goods from an execution debtor & 


an execution croditor whose execution | 


was in the handa of the sheriff prior to 
the sale :—Helid ; the sale was bond 
it was followed by “an actual & con- 
tinued change of possession "’ recent 
to Paget her adel toe Act, R. 8S. S. 1920 
c. 52 &, the buyeor’s absence of 
ee of the excoution having been 
established, the buyer was entitled to 
the goods under the proviso in said 
sect.— WILSON v. ceo Bros. 
& MAGERNIN, [1928] 3 D. L. R. 276; 
[1928] 2 W. W. RR. 1363 23 Sask. L. R. 
543.—-CAN. 

sl. Assignec—— Assignment not filed.)— 
Held: the execution prevaflod.-~ 
OCARSOALLEN v. Moonie (1856), 15 
U. CG. R. 92.—CAN. 

Pei Want of noltce of writ--- 

Onus of tae }—Ross v. CREIGHTON 
(1890), 40 N.S. R. 131.—OAN. 


PART III. SECT. 1, SUB-SECT. 9. 


ap. On application of Creditors’ Relics 
et, 1922. b—TRRMINAL GRatn Co. v. 
SonMRRDERG, 11925) 1 D. L. R. 313; 
Inge. . W. W. R. 9.—CAN. 


BY. ~-----.] —A seizure of goods having 
been mite. under execution an order 
was obtained tor their removal & sale. 
Before the day set for the sale, the 
debtor paid the whole amount of the 
execution to the sheriff :—Z/eld : the 
money so paid was money “ levied 
within Creditors’ Relicf Act, 1922, it 
having been paid by the com yulsion 
of the seizure & the means taken to 

Moore las is 
(1929, 3 W.W. KK. 





rvealise.— BADIUK 2%. 
{1930]1 D.L. R473 
115.—CAN. 


PART II. SECT. 1, SUB-SECT. 10.—-A. 


1020 i. Relurn as evidence-—Con- 
clusive dinst auretiea. ey leary D. 


1 i. Prisoner ait denen of 
aupersedeas.}—-The lasuing of a fl. fa., 
which {s not returned, will not deprive 
® prisoner of 4 superscdens. ——JACKSON 

BuLack, BAINBRIDGE v. BLack, 
Ganvits », Brack (3858), 9 N. B. R. 
(4 All.) 79.--CAN. 

sr. Indorsement of writ.j—It is 
a condition precedent to an action 
under Cos. Act, r. 55. that aorta 
against a co. is returned unsatisfied 
in whole or in part: & to enablo the 
action to be brought, even where tho 
co. has becomd bkpt., a return is not 
sufficient unless it is indorred on the 
writ as required byr. wae SO ee 
is filed as require 

374; 





by 632.—: 
(1884) 1 D. He R. 


CROWDER v. ae gay 
20 Alta. L. R. 


849; 1W.W.R 
-—CAN. 


PART IIL SECT. 1, SUB-SECT. 11. 


di. Janflicting claims.|—-The ct. 
will not grant a rule nisi to compel 
a sheriff to pay over money colle 
under execution where there are oon- 
flicting claims to tbe fund, but will 
leave the parties to their remedy by 
action..—ScoTrT p. ANarr sheet 2 
N. 5. Rt. (James) 183.— 


29 





2 
| 


land Bank (1925), 41 T. L. R. 402. 
1250. Add. Citations :-——1 New Pract. Cas. 476; 
sub nom. Rous v, SENIOR, 7 L. T. O. S, 60. 


Mel ae ae nee Be RL ee eget me eee + 


For money reali iaed by 
natlif’—Onue of proof.}—A sheriff is 
plone for al) money realised by a 
bailiff in oxecuting a ft. fa., avers the 
bailiff was appointed by & paid by 
the shertif, & in an action against a 
sharif? for monoy realised on n fi. fa. 
by hie bailiff & not accounted for, the 
burden is on the shoriff to prove that the 
balliff was appointed by the Licutenant- 
Soyer 7 Count: —Ross v. Fiser, 
W.W. i DL. R. shay Nash 3 





a " ~——— Time for bringing~-Public 
Officers Protection Act, 1923 (ee. 19).] 
per Saag e. MILBURN (Sask.), 

R. 271; [1926] 3 


ee i Nan. te On. 


— (1, SECT. 1, SUB-SECT. 12.—0O. 


—.jJ—May v. TIOWLAND, 
Brien & Warp (1859), 1 9U.C. R. 66.— 


1230 v, ———,]—-A., after 
delivering an exccution toa constable, 
we him down upon land owned by 
showed bim hay owned by B.. & 
er it was the property of C The 
constable taving  selzed the ha 
under an execution in a suit to which 
$B. was not a party :—Held: A. was 
answerable for tho conseguence of 
what the constable did in o eying his 
Inatructions.---GQGRAVES _v, PRAGUE 
(N. B.) (1920), 63 D. L. H. 337.—-CAN, 


1280 vi. }—Deft., having 
Obtauned an order in a ct. of petty 
soBsionS agalnst pltf."s son, Informed 
the police in charge of a distress warrant 
that the Judgment. debtor had a motor 
lorry at J.."s premises; that he did not 
know ita registered nuruber, but that 
lL. would point out the lorry to the 
constable executing the warrant, The 
lorry was seized on L.'s premises. It 
was the proporty a itf., & was in the 
pen of lL. is agent for sale. 

a did not iafenn the police of pitt.'s 

claim, & refrained from giving any 
information of the selzure to pltf. 
until after the lorry had been sold. 
In an action by pitt. for convorsion of 
the uae --Held: deft. had so 
intermeddiled in the distress an to be 
Hable for a version.--Monrr v., BARNES, 
[1928] V. lL. Jt. 56.---AUS, 


1243 i. Ratification by creditor-— 
Whether giving rise to liabilily --Wrong- 
ful seizure.}---Where a sheriff actin 
under a valid writ, by the command, 
as the servant, of the ct., seizes the 
wrong person’s goods, & “subsequent 
declaration by the execution creditor 
ratifying & approving the taking can- 
not alter ite character & make it a 
wrongful taking by the creditor.-— 
BALLANTYNE 0. ete a & Co. & 
Sims (B. ©.), (1027) 4 L. R. 
(192713 W. W. R. 143, COAN. 


PART II}. SECT. 1, SUB-SECT. 13.—A 


o i. After receipt of altachment.) 
i --Pleld: the sale could not be upheld, 
& the attachment must prevail.—- 
Ritey v. Niagara DisrTricr wane 
(1866), 26 U. OC. R. 21.—CAN, 


Rare coer 


oo ntey 





H25 ; 





Cases 1281a—1500. ENGLISH AND Empire Digest SUPPLEMENT. 


128ia. Sale without order of court—Sale not con- 
firmed.]—R. v. BLUNT (1828), 2 Y. & J. 120; 


148 E. R. 857. 


1334a. ——— Appeal from—Lies to Court of Appeal.] 
—SMmirTuH v. TSAKYRIS, [1929] W. N. 39; 167 


L. T. Jo 92, C. A. 


13870a. ——— Subject to mortgage by sub-demise. }— 


PART III. SECT. 2, SUB-SECT. 2. 


st. Not after debt treated by creditor 
as eatisfied.|—BAaNK ae UprrrR CANADA 
ee (1850), 7 U. OC. R. 328.— 


PART III. SECT. 2, SUB-SECT. 3. 

sv. Delivery of lh ee bound from 
lime of delivery.]-—DoE d. NESMITH v. 
WILLISTON (184 ) 4N. B. R. (2 Kerr) 

sw. Proof of.\—The sheriff's 
deed iy prima facie evidence that the 
writ waa delivered to the sheriff & 
the land seized & sold under it.— 
MITCHELL v. GREENWOOD (1854), 3 
C. P. 465.--CAN. 


PART III. SECT. 2, SUB-SEOT. 4.—C. 


1340 i. Falac return.J—YOUNG v. 
aint (SHERIFF) (1855), 4 O. P. 587.— 





PART JJ]. SECT. 2, SUB-SECT. 5.—A. 


fi. Land of patentee of free grant.) 
—An oxecution against the lands of a 

atentee under the Free Grants & 

omesteads Act, BR. 8S. O. 1887, c 25, 
on a judgment obtained for a dobt 
spoureed befure location of the lands, 

oes not operate as a ore against 
tho lands when sold by his devisee, 
even after the expiry of twenty y'-ars 
from the date of the Jocation.-- Re 
BratTty & FINLAYSON (1896), 27 O. R. 
642.—CAN. 


1356 i. Land held wnder jotnt tenancy.) 
—Lands were conveyed to a man & his 
wife as joint tenants & not aa tonants 
in common :~-Held : estates Z ontire- 
ties having been abolished, © joint 
estate wus severable, & tho tte of 
one joint tenant could be sold under 
execution.—Ze Craia, [1929] | D.L. R. 

ex. Land held by tenant in common— 
Claim by other tenants in common for 
rent received in excess.}-—~MOPHERSON v. 
CAN (1883), 10 P. R. 140 





—a 


——-.J—Under a judgment 
obtained against & person In a district 
ct. the registrar of the ct., in executing 
such judgment, may seize & tuke under 
a writ of execution the interests of such 
yerson in lands as a tenant in common 

upon the writ being forwarded to the 
Registrar-General, it is his duty to 
note it on the folium of the register 
which certifies the title of the registered 
proprietor as a tenant in Son mOn 
In re Guas (1927), 28 8. R. N. &. W. 
226; 45 N.S. W. W.N, 32. —AUS. 

sz. Land held by debtor at time of 
death-—-On judgment against repre- 
sentative.)—Lands & tenements hold 
in fee simple by a debtor at the time of 
hie decease, may be legally taken in cxe- 
cution on a judgment against hisexor. or 
administrator.—F oe & RionHaRb- 
SON v. HALL (1830), Dra. 304.—-CAN 

sb. Hsiate in hands of executor— 
Judgment against debtor.)—In the Eatate 
of CARTER, ASCOT TIMBER Co. Pry., 
LTp. v. CARTER, [1928) V. L. R. 290; 
seit Argus L.. R. 199.—AUS. 

gi »}—RUSSRLL YO. RUBSELL 
(1 7 28 Gr. 419.—CAN. 

B il ——.J-——-PaRKE v. RILEY, 
3 & A. A. 215. —CAN. 

g ili. By heir or devisee— Before 
execution is J—Held: a bond fide 
purchaser for value would have a good 
title as ageinst creditors.-—REID-~ ¢. 
MILLER (1865), 24 U. C. R. 610.—CAN. 


sc. Land phere Paa in name of debt 
Gineree Gecet tm ihe Gert 








Held: not exoccutable. -— e.-— UN NION 
GOVERNMENT (ASTER oF 2 UBT mie) 


PART III. SECT. 2, SUB-SECT. 5.—C. 
g i. ——.J— After a mtge. 
in foe has become forfeited by non- 
payment of the mtge. money, the 
mtgee.’s interest in the premises can- 
not be sold under an cxecution against 
land.— DoE d. CAMPBELL v. THOMPSON 
(1 oe 2 Ont. Dig. 2640.—CAN. 
a 2 Right of dower in equity of 
motion. j--CANADIAN ee a on 
MEROE v. ROLSTON sie. oe L. T 
232; O. L. R. 1 OC ‘WwW. R 
i i. Interest of unpaid vendor.|— 
Tho interest of an unpaid vendor of 
land made exigible under an execution 
by Land Titles Act, 
- 1922, s. 112, includes the 
legal estate as affected by the contract 
together with the rights of the vendor 
undor the contragt; & it is that estate 
& those righte which are bound by the 
writ & aap! be sold by the sheriff.— 











MORTON CowELL v. HOFFERT, 
(roe 3 D. L. R. 163 [1924] 2 
. Ww. Rn. : 529.—CAN. 


we ii, Assignee of purchaser under con- 
tract of sale.j}---The equitable interest 
of ao assigneo from the purchaser of a 
contract for the sale of land is exigible 
under a writ, of fl. fa. against the land 
of such assiguce.—-WARD v. ARCHER 
(1894), 24 O. R. 650.—CAN. 


sd. Debtor interested in land held by 

we —Interest sufficient to discharge 
bt. J—MACDONALD & Co. 0. TRABDALE 

ford), 24 O. W. R. 534. ~ GAN ‘j 


se. What interests may be seised— 
Under amendment to Land Titles Act, 
8 125.)—Foss vo. STERLING LOAN 
(1915), 8 W. W. R. 569; 23 D. L. R 
540; 8 Sask. L. R. 289.—CAN. 

sf. Equitable intereat held as trustee.)} 
—C., o had an interest in certain 
land, as purchaser from W., the full 
prics not having been paid, assigned 

8 interest to pitf. upon trust that the 
latter should support C. & his wife 
for the remainder of their lives, & on 
their death pay all their debtsa & 
funeral expenses, whereupon the trust 
should cease, & pltf. should be entitled 
to all the interest of C. in ie @ property 
free from any trust; & pl tf. agreed to 
pay to W. the balance of the purchase 
price :—Held; C.’s equitable interest 
as & purchaser, if transferred to pltf., 
gave the latter no estate in the and, 
save to the extent to which a ct. of 
equity would give C. peor er- 
formance of his ment wi 
& that interest would be takon es pltf. 
as a trust estate, & would not be sale- 
able under a writ of fi. fa. against 
pitf.’s lands.— ae v. ANDERSON 
Neary a L. R. 904; 63 0. L. R. 


PART III. SECT. 2, SUB-SECT. 5.—G. 

sg. Timber.)——-Whero the owner of 
lan ‘sella the timber after a writ against 
his land is placed in the sheriff's hands, 
& the purchaser cuts down & removes 
the timber before an injunction is 
obtained, he is accountable to the 


execution creditor for such timber.— - 


BROWN v. SAGE (1865), 11 Gr. 239.— 
CAN 


PART Ill. SECT. 2, SUB-SECT. 7. 
ui, —— —— Where prior assignment 
for pesehe of creditore.}—B. Oyaads an 
oment to ©. for benefit of his 
tors. Various execations were 
issued against B.’s lands & notice 


80 


SmitH v. TSAKYRIS, [1929] W. N. 39; 
L. T. Jo. 92, C. A. 








en 


a a LL LL TE a 


167 


-J—SmirH v. TsakyRis, [1929] 


W.N. 39; 167 L. T. Jo. 92, C. A. 


1500. Add. Annotation :—As to (3) Refd. Smith v. 
Tsakyris (1929), - 167 L. T. Jo. 92. 





en 


witb the Registrar of 








thereof | ae 


Titles. ap ylied for a_ certificate 
of title ic "B.'s lands :—Held: strar 
must issue the certificate without 


endorsing thereon the executions of 
which he has recelved notice.—Zlte 
Brooks (1900), 12 W. L. R. 303.--CAN. 


ai. —— Effect as against assignment 
for benefit of a ca oop v. 

a ii. —— Effect as againat uinpeoondea 
oe vw. BLAKIE eeety 
19 N.S. R.(7R. & G.) 27; TOUT 
50.—C r 

o i. ——— Effect on judgment mort- 
gage.J—Held : a judgment mtge. did 
not obtain priority over a judgment 
registered under 3 & 4 Vict. c. 105, 
but not re-registered within five years 
next before the registration of the 
jud greet mtge.—RkID v. MILLER, 
{1928) N. I. 151.—IR. 





e i. Judgment for alimony. ]— 
Where, at the time a judgment for 
alimony is registered against the hus- 
band's interest in certain land held by 
him under an uncompleted agreement 
fur saloy he is in a position to compel 
7 ate ie performance of the agreement, 
the Tes Lira is a charge ou the hus- 
band’s terest; & if, subsequentl M 
to the registration of the judgment, 
with knowledge of it, the vendor 
accepts from the lasband a quit- 
Claim deed of all of the latter’s cstate 
& interest in the land, the vendor 
holds that iuterest Kubjoct to the charge 
a the charge is See net 


RIGGS v. CARSON, [1924] 4 D. lL. R. 
we (1924) 3 W. W. R. 465: 19 
Sas k. L. R. 59.—CAN 


e ii. How far binding— Defendant 
mere conduit pipe to convey title from 
vendor to third ual de ag ty o. LYNCH 
feu 11 N.S. R. (2 R. & C.) 406.— 


e lii, Se ae, 5 R, S. Cc. 84, &,. 21— 
Effect of.}—LoOIsBURG uAN? Co. v. 
Turry (1884), 16 N.S. R. (4 R. & G.) 
401.—CAN. 


sh. Duty of registrar—With notice of 
writ of execution— Patent not tasued for 
lands entered asa mestead. |\—-Re 
ey (1890), 1 Terr. L. K. 282.— 


sj. Judgment not registered-—Priority 
of mortgage. |-—-MINERAL PRODUCTS Co. 
v. CONTINENTAL TRUST Co. (1906), 37 
S. C. R. 517.—OAN. 

s (p. 571) i. .}—As between the 
execution creditors of a vendor, & 
the assignee of his interest under an 
agreoment of sale, whose assignment 
was acquired subsequently to registra- 
tion of the executions :—Held: the 
instalment of purchase-money paid 
into ct. should belong to the execution 
oreditors, but as the money had been 
obtained under execution, it should 
be treated as money from the 
sale of the vendor’s interest, & being in 
the sheriff’s hands should be subject to 
distribution under Creditors’ Relief 
Act.—MORTON & COWFRLL ©. HOFPERT, 
(1924) 3 D. L. R. 16; 2 W. - R 
529.—CAN, 


PART III. SECT. 2, SUB-SECT. 8.—A. 
1459 i. TioN  poseceton oe against 
third 8 in possession—Not asserting 
title through debtor. }—EDWaRDS v. BEN- 
NETT (1869), 5 P. R. 161.—CAN. 
1459 ti. ——- ——- Possession taken 
joey: }—Doe d. PEcK v. ROE (1845), 
2U. Cc. R. 37.—CAN. 
sm. Duty of sheriff to retain.}—DorE 
ad. CREW v. CLARKE (1841), 1 Ont. Dig. 
233.—CAN. 











1506. Add. Annotation :—Refd. Campbell v. Pollak 


(1927), 43 T. L. R. 495. 
1552a. ——-_ Equitable 


21. 


1564a. Issue into county palatine—Indorsement 

for less than £50.|—BROwN v. M‘MILLAN 
10 L. J. Ex. 147: 
151 E. R. 736; sub nom. BROWN v. MACMIL- 
LAN, SAME v. MACPHERSON, 8 Dowl. 852; 


(1840), 7 M. & W. 196; 


H. & W. 46; 4 Jur. 1090. 


1569. Add—ANON. (1774), Lofft, 390. 

1576a. When completed.|—-OwEn v. OWEN (1831), 
2B. & Ad. 805; 109 E. R. 1341. 

1577a. ——_— Whether defendant discharged.)}-— | 
Hopason v. TOWNING (1837), Will. Woll. & 
Dav. 53; sub nom. ANON., 1 Jur. 84. | 

Annotation ‘Oonsd, Aga Kurboolie Mahomed v. R. (1843), | 


4 Moo. P. C. 


eT eR NA AE ED NETS FCT Ot APR SA ETON SOY REIS Re SOCAN Pe, 


PART II1. SECT. 2, SUB-SECT. 10.—A, 


a (p. 576) 1. —— ortgage not 
registered. }-~MOFFAT v. Grover (1855), 
4 Cc. P. 402.—-CAN. 


recetver.J—A judgment creditor can 
sell properties in the sands of a receiver 
of the ct. in execution of a mtge. decree, 
although the recever, who was 
appoin Bubsequent'y to the institu- 
tion of the mtge. suit, was not made 
a party to the suit.—Toomny v. 
BHUPENDRA NATII Bosse (1928), I. L. R. 
7 Pat. 520.—IND. 








h (p. 576) i. —~.]—Jongs v. JONES 
(1868), 15 Gr. 40,—CAN, 
bb (p. 576) i. Proof of-—iIn 





ejJeciment on sheriff’s deed.}—MORAN ¥, 
PATTON (1853), 10 U. Cc. Nn. 640,.—CAN. 

bb (p 576) -)— 
DELIALE v. Dewitr (1859), 18 U. C. R. 
155.—CAN. 

bb (p. 5786) iii. ——~ ——~ ———.]}— 
Low v. Hicks (1870), 21 C. P. 113.— 
CAN. 


bb (p. 576) iv. Relation back.|-—— 
The title conveyed by a sheriff's decd 
to land. sold under an execution issued 
upon a judgmont recovered In an action 
brought on a foriner judgment In the 
same ct., does not relate back to the 
timo of signing the first judgment, so 
as to defeat a conveyance made 
between the times of eigning the first 
& second judgments. —Dord. PEABODY 
wv. MCKNIGHT (1838), 2 N. B. RR. (Ber.) 
567.—-CAN. 

bb (p. 576) v. T'o day of 
sale.J— Although a sheriff's deed relates 
back to the day of sale, for the purpose 
of defeating intermediate conveyances, 
the vendee cannot bring cjcctment 
until the execution thereof.—GAVILLER 
vt. BEATON (1862), 12 C. P. 519.—-CAN. 


00 (p. 576) i. Into debtor's 
title.J—A purchaser of lands on an 
execution, is entitled to recover {fn 
ejectment against the debtor or his 
representative, without proof of the 
debtor’s title, or that he was in 
ossession of the premises.— MORAN v. 
ATTON (1853), 10 U.C. R. 640.—OAN. 


ce (p. 678) fi. To growing crops 
on land sold.}—Crops growing at the 
time of the confirmation of a sheriff's 
sale of the land under an execntion 
pass with the land to the purchaser.— 
ANDERSON v. STASIUK [1926] 1 
D. L. R. 347; (1926) 1 W. W. R. 107; 
20 Sask. L. It. 269.—CAN, 


eo (p. 576) Kil. Right to claim 
partition.}—An order made on the 
appln. of purchaser at a_ sheriff's 
sale of the interest of a husband, 
holding as joint tenant, for partition or 
sale was affirmed.—te Craic, (1929) 
1 D. L. R. 142; 63 O. L. R. 192.—CAN. 

t (p. 577) 1. —— No tissue for 

weeks. }— ABELL ENOINE & MACHINE 
Works Co. v. Scorr (1907), 6 Terr. 
L. RK. 302; 6 W. L. R. 272.—CAN. 


cman terete 
fi. 
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1578a. Right to break outer doors.|—-MALEVERER 
v. SPINKE (1537), 1 Dyer, 35b; 73 E. R. 
interest—Amendment— 79. . 


Costs.]—Kipp v. TALLENTIRE, [1877] W. N. | 1578b. ——- After escape of prisoner.) — ANON. 


(1774), Lofft, 390; 98 BH. R. 709. 


— 


| 1579a. 





a re 


211. 


1579b. 





g (p. 577) 1. —— Land held adversely 
by third party.}—A sheriff selling under 
execution is not within the class of 
cases which apoly to a person selling 
land beld adversely by another.— 
Dou. ». Knerer (1901), 34 N.S. &. 
15.~——_CAN. 

h (p. 577) 1. Error in fudgq- 
ment.| —Ueld : the sheriff’s deed could 
give no title.—-VAREY v. MUIRHEAD 
(831), Dra. 486.---—CAN. 

h (p. 577) ii. ——~ Too much 
sold. |-—Ueld : no ground for invalidat- 
ing the sale.~-DoK d. HAGERMAN. v. 
Srrona (1848), 4 U. C. R. 510.—CAN. 

h (p. 577) iii. -—— Sale in 
separate lots.)--Held: pormissible.-— 
Dor d. RoBERTS v. WATSON (1850), 6 
N. B. RR. (1 All.) 675.—CAN. 

h (p. 577) iv. Part only 
gold— Duty of sheriff to designate portion 
offered for sale.]--KNAGGS v LEDYARD 

h (p. 577) wv. Sale of un- 
divided interest tn township lots.)— 
RATHBUN v. CULBERTSON (1875), 22 
Gr. 465.—CAN, 

h (p. 577) vi. --— Time of sale.) 
—-Held: tho sheriff might sell at any 
time between the hours named in 27 
Geo. 3, c. 12.—DoK d. ROBERTS v. 
Watson (1850), 6 N. B. R. (1) All.) 
675,.-- CAN. ; : 

h (p. 577) vii. — Sheriff dis- 
regarding judgment creditor’s instruc- 
fions—-Biddiny out once full amaunt 
inadead of bidding gradually.|-—Held : 
the judginent creditor had no ground 
of action against the sheriff. —MARKLE 
». THOMAS (SHERIFF) (1858), 13 U. C. R. 
321.—-CAN. 

h (p. 577) viii. ——- ——- Proof of.|—- 
Roz v. MONEIL (1863), 13 C. P. 189.— 
CAN. 

h (p. 577) ix. arr ar si ———~, J-— 
FIELDS v. LiviINGSTON & WIGHTMAN 
(1866), J7 C. P. 15.—CAN. 

h (p. 577) x. —— Purchaser 
estopped from dispiuting validity.|— 
FERGUAON v. FERGUSON (1869), 16 Gr. 


309.—CAN. 
Lffect of —Sale of 









































h. (p. 577) xf. ~~ | 
equuy of redemption— Purchase 
assignee from erecition creduor—Sudb- 
sequent conveyance to debtor.) —CHITTIOK 
v. LOWERY (1903), 24 C. L. T. 15; 6 
O. L. R. 547; 2 O. W. R. 957.—OAN. 

h (p. 577) xii. Covenants. ]} 
—T'ho implied covenants between 
vendor & purchaser, including those 
implied by Land Titles Act, R. 8. 8., 
1020 (c. 87), 8. 64 (2), do not come into 
existence where land Is sold by tho 
sheriff under execution.—_ANDERSON v. 
Srasiuk (No, 3), {19271 1 D. L. R. 
529: {1927} 1 W. W. R. 49; 21 Sask. 
L. hi, 276.—CAN. e » 

h (p. 577) xii. --——— Hight to procee 
aes writs lodged with registrar.}— 
Re THE MaSstEyY MANUFACTURING ‘ 
v. Hunt, THe McCormick HARVEST- 


31 - 








Annotations :-—~Reld. Lee v. 
Sandon vw. Jorvis (1859), E. B. & K. 942. 
.|—ANON. (1695), 12 Mod. Rep. 73; 
88 E. R. 1172. - 
1580a. ——— What is outer door—Whether hole in 
wall.|—-Where it was proved that a hole in 
the outer wall of a house was not intended 





a 


1578c. ———-.]—HoPkKINS v. NIGHTINGALBD (1794), 
1 Esp. 99; 170 BH. R. 292, N. P. 


Opening of door obtained by trick.]— 
Held: an unlawful entry.—PaRKE & PER- 
CIVAL v. HVANS (1615), 


ob. 62; 80 E.R. 


Gansel (1774), 1 Cowp. 1; 





mas: nt: 





eee 


ING MACHINE Co, ¥. 
Torr. L. R. $4.--CAN 

h (p. 577) xiv. ——— Under writ of 
execution lodged prior to agreement for 
sule to third party—Priorities— A fidavits 
in eupport of confirmation of sale 
irregular. |—Re Prick (1912), 21 W. L. RB. 
29 CAN. 

dd (p. 577) {. Lands sold subject to 
 inewmbrances ""—-~Whether aubject to 
subsequent execttiona.] —- QRIKSR  v,. 
WALKER (1913), 23 W. L. R. 709; 4 
W. W. RR. 77.-—CAN. 


Hunt (1895), 2 


sa. Confirmation of sale—Right of 
appeal.\—A local mastor, in  cou- 
firming a sue of land sold) under 
oxeeution, is not acting in a matter or 
anaction inet. but as persona desiynata 
under Land 'Pitlos Act, Kh. B. 8., 1920, 
c. 67, & tho only appeal is to the Ct. 
of Appeal---Lruinn vo NoLin, (1924) 
] WwW. e rr. 493.-—-CAN. 

8b. Distribution of proceeds of sale.\-— 
The proceeds of a sale of land under 
execution when paid over to. tho 
registrar of the ct. are distributablo 
by him as if they were money in the 
hands of the sheriff distributablo nader 
Croditors’ Relief Act. An appeal lies 
to a Judge from the registrar’s scheme 
of distributdou.—-CAUDWELL Uv. AHokGkH, 
f1925t 2 oD EL. WH. 220: J1925) 1 
W.W.1. 579: 35 B.C. RR. 194.-- CAN, 

so. Fight to sell—To realize Judgment 
of county court.)---Queen's Bench Act, 
1895, rr. 804 to 806, do not authorise 
proceedings to be taken In @ summury 
way wuder them for the purpose. of 
realising a registered judgment of a 
county et. by sale of land, such rules 
being applicablo only to judgments fn 
the Q. B.—PROCTOR ». PARKER (1897), 
1] Man. L. RR. 485.—-CAN. 

ad. AMdurvit of execution of transfer—- 
Sworn before unauthorised person.)-— 
JOHN ABELU INGINE & MACHINE 
Works Co. v. Scorr (1907), 6 W. L. it. 
272: 6 Terr. L. RR. 32.---CAN, 

sf. Proceedings to confirm _sale— How 
intituled.|—JONN ABELL INGINE & 
MaAcnuiIne Works Co. v. Svotr (1907), 
6W.L. R. 272; 6 Torr L. R, 3902.-—- 
CAN. 


PART III. SECT 2, SUB-SECT. 11. 

15571. Order of court ~~ When court will 
set aside sale—On equitahle grounds. |-——~ 
Woon v. LEEMING (1827), Tay. 463.-—— 


CAN. 
1557 ii, ———- ——— ——— .] — CAMPBELL 
ve. Surry (1863), 10 Gr. 208.—CAN. 
1557 ili. Notice of motion 
not given to purchaser.j-—--Held : the ct. 
would not interfero.—MCCILLIS  v. 
ya aa (1839), 2 Ont. Dig. 2662.— 
AN. 


PART III. SECT. 3, SUB-SECT. 3.--A. 

sg. Proceedings after surrender—Set 

}—WarRpd % STOCKING (1825), 
Tay. 216.—CAN. " 








Ones 1580a—2064a, Excuish ap Emeren Dicust SuPPLEMENT, 


to have either a door or window put into it, 
but was to re open, so that the place 
should be used as a-conservatory :—Held: 
if the hole in the wall had been intended 
to have had a door or window put into it, 
it must be considered that the outer fence of 
the house -was left open, but if the hole was 
always intended to be left open, the staircase 
window must be considered as the outer 
fence of the house.—-W HALLEY v. WILLIAMSON 
(1886), 70. & P. 294; 178 E. R. 180. 


1581a. Pr ae v. HypE (1850), 14 L. T. 








1584a. J—Held :_ valid.—Anon. (1702), 
7 Mod. Rep. 8; 87 EB. R. 1060. 
Annotation :—Apld. Sandon v. Jervis (1858), E. B. & EB. 935. 


1584b. Window broken to take into custody.] 
—Held: valid—LLOYD v. SANDILANDS 
(1818), 8 Taunt. 250; 2 Moore, C. P. 207; 
129 F. R. 379. 

1658a. ——— More than amount of rent due—Re- 
delivery of surplus]—Several crops having 
been taken under an habere fucias possessionem 
issued on an ejectment brought against a 





tenant for holding over, the ct. refused a rule. 


for the lessors of pltf. to pay over the value 
of them to deft. after deducting the amount pf 
rent due.—Dow d. Upton v. WITHERWICK 
(1825), 3 Bing. 11; 10 Moore, O. P. 267; 
3L. J. 0.8. C. P. 126; 180 KE. R. 417. 
Annotation :—Refd. Kelly v. Webber (1860), $ L. T. 124. 


1704. Add. Annotation :—F-lld. Employers’ Lia- 
bility Assce. Oorpn. v. Sedgwick, Collins, 
[1927] A. CO. 95.- 


1706a. ——— ——— Payment of rent—-How rent 


calculated.|——-Upon a motion to set aside an. 


ejoctment & restore possession upon payment 


of the rent due & costs, the rent must be- 


calculated only to the last rent day, not to 


the day of co mputing. .—Don.d. HARCOURT v. 
Row (1813), 4 Taunt. 883; 128 HB. R. 579. 

1720. Add. Annotations :—Apld. Burrowes. v. Bur- 
rowes (1929), 141 L. T. b0i. Refd. Capron v. 
Capron, [1927] P. 243. 

1758. Add. Annotations :—Refd. Capron v. Capron, 
{1927] P. 243; Burrowes v. Burrowes (1929), 
141 L. T. 201. 

1754. Add. Annotations :—Refd. Capron v. Capron, 
{1927] P. 243; Burrowes v. Burrowes (1929), » 
141 L. T. 201. 

1754a. -]—Semble: arrears of alimony accrued 
due come within the scope of R.S. C., Ord. 48, 
as constituting disobedience to an- order not 
merely to pay money, but to do so within a 
limited time.—CAPRON v. CaPRON, [1927] P. 
243; 96 L. J. P. 151; 137 L. T. 568; 43 
T. L. BR. 667 ; 71 Sol. Jo. 711. 

1758. Add. Annotation :—Refd. Re Nelson, Norris 
wv. Nelson, [1928] Ch. 920, n. 

1769. Add. Annotation :—Refd. Engelke v. Mus- 
mann, [1928] A. C. 438. 

1847. Add. Annotation :—Refd. Capron v. Capron, 
[1927] P. 243. 

1855. Add. Annotation :—Refd. Capron v. Capron, 
[1927] P. 243. 

1882a. S. P. Re Rusu (1870), L. R. 10 Eq. 442; 
39 L. J. Ch. 759. 

1912. Add. ce ida :—Refd. Capron v. Capron, 
[1927] P 

1944. Add. Lipa -—sub nom. KIRLEW v. BUTTS, 
2 3B. & Ad. 736, n.; 109 EK, R, 1318. 
Add. Annotations :—Apld. Britten v. Wait 
(1832), 3 B. & Ad. 915. Refd. Newland wv, 
Watkin (1832), 2 Moo. & 8S. 1743; Cole- 
opoee v. Layton (1833), 1 Nev. & M. K. B. 





1955. Add. Annotation: — Refd. Re Woods 
(Bristol), Ltd. (1931), 47 T. L. R. 464. 


Part V.—Analogous Proceedings. 


2046. In the cross-reference before this case, for 
‘ METROPOLIS’’ read ‘*‘Mayor’s & CiTy OF 
LONDON CouRT.”’ 

PART III. SECT 3, SUB-SECT, 5.—A. 


a i. -—~- By mistake—Second writ 
refuscd.|--BRADBURY v. LONEY (1842), 





Where proof of no intention 
to leave ib dada ee dae property 








shall not be entered until a subsequent 

uate the party for whom the sndeient 
ri cannot in the meantime 

6 O. 8. 291.-—-CAN. . fu make the affidavit required by 

King’s Bench Act, a. 

obtaining of a garnishee order.— 

HODGKINS v. O PERS INVESTORS, LTD., 


20848. Person out of jurisdiction.|—R. 8S. C., 
Ord. 45, r. 1, contemplates both a garnishee 
& a debt recoverable within the jurisdiction. 


THOMPSON ov. FRASER (Sask.), [1926] 
51.—CAN, 


3 W. W. R. 2 

th reed HOw, **2084ai. Person out 
of ju ion.”” 

759, for the 1. Read now “ 2084a fi.” 


m. Read now “ 2084a iil,” 





sufficient to OOLE v. 9 i : “ * 
Hevsmwener, | 1998) 3D. Lee a8. ee et hae ee ee e Li unig hom 
a. NOt, fants Devt, having | PART V. SECT. 1, BUB-SECT. 2—B. | gotta wrans “seule” aQlahe 
ite Gurpent e. os ibjee bo ap eeaalel a Making assignment tn seca ment of Debts Act, R. S. 8., 1930, does 
(1899), 34 N. B. R. 619. aOKN. cy.}—Where after recovering ae 2 ply to persons eoldout outside 
, judgment the i ag aah ayers makes | Sas me hewan, et He bacs apply Fare 
J men ere has | such persons su emselves 
Pate Tite ect nme e one been no re-assignment of ‘the ju Seal ee juriadiction of the Caexatcheven viper 
ri.—~— By whom ee & oe to him, a garnishee summons & are temporarily within the 


By clerk of court & not by rte ey 
ALLENACH vw, DEGBIGAT (1866), B. 
Dig. 493. -——-CAN. 


PART y. SECT. 1, SUB-SECT. 2 


oe on an affidavit which states that 
the Judgment debtor {a indebted to him 
in respect of such judginent, is a nallity 
& cannot be cured by ac 
particularly in the Ehuenceol of 


& the debt garnished f& payable within 
the province.—McILRATA LUMBER Co., 
LTp. v, SHORE & SHORE & DENNIBSSON, 


phic ac [1931] 2 W. W. R. 785.—CAN. 
bree 


2084a vil. —— a to se bust- 

al. Afagistrate’s order for ache pate on the part of the garnishee LAM ness in Canada FPirz- 

deserted wife—A firmed count ov. ZAWISLAK & DEMOSKY (Sask. », { ipe7] CAN. 
oar }—Held : a judgment en ORoeabie 2 W. W. R. 71.— CAN. GERALD, [1931] 3 ‘bet L. R. (225. 


by the attachment of a debt due to the 
pueband —~BROWN v. BROWN, , Worth 4 
D.L. R. gis; ; i282 3713 W.w 2077 
38 fs oR tion to set aside a 
at Jatoncat by consent—Not to be | on the 
ehtered till sub ‘Where a | is 


sequent date. }— 
consent judgment provides that it ' appot., will 


* 32 


PART V. SECT. 1, SUB-SECT. 2.—C. 


und that 
money & aces not 
not be 


so. Debtor out of jurtadiction—Writ 


obtained ex parte— 
ii. a ee, An applica- JONES v. “TONES, [1928] Vv. L. R. 24.— 
rattached AUS, 
money attach idation. }—W hen 
Tel a 00. fg in a Se eset tee Fanaa aoe Got 
en ed.—— { subject De aeniahonee 


t.—RODDELL 


A jud 
‘English 


ent debtor had a balance in an 
ank with foreign branches where 
foreign currency was in use. 
that a garnishee order obtained in England 
against the bank should extend to possible | 
balances to the credit of the judgment debtor 
at its foreign branches :—AHeld : 
balances, not constituting a debt recoverable 
within the jurisdiction, could not be attached 
by a garnishee order.—RICHARDSON vv. 


RICHARDSON, [1927] P. 228; 


125; 137 L. 
Sol. Jo. 695. 


T. 





GrRaIN GROWERS AAS’N,, 
CLEATOR & SASKATOHEWAN Saas 
Ive ELEVATOR Co., Lrp., [1928] | 


Vv. 
A- 





W. W. R. 222.—CAN. 
PART V. SECT. 1, SUB-SEOCT. 3.—A. 
r (p. 621) 1. ———.}~—Money paid 


into ot. cannot be attached by garnish- 
ing the olerk a tis ct.—RovaL BANK 
OF CANADA 0 Buren & McKay 
(Alta.), [1927] 1 van W. R. 268. —CAN, 
r(p. 621) il. -}—Money paid 
to ct. as compensation due to the 
dependants of a deceased workman 
under Workmen’s Oompensation Act, 
1925 (c. 84), is not subject to arrost= 
ment.—WILLIAM J’ AIRD Co. 
CAMPBRLL, (1928) 8. ©. 314. ~_g0oT. 
r (p. 621) ii. ——- Money deposited 
returning officer. Held: not 
attachable.—CREAGH v. SUTHERLAND 
cane (1895), 3 Terr. L. R. 303. 


k (p. 622) i. 
Canine (1910), 15 W. 
20 Man. L. R. 164.—-CAN. 

k (p. 622) ii. For destruction 
of ezempt property.j—Where a claim for 

damages for tbe dostruction of exempt 
property has bcen converted into a 
ebt, the arnount thereof Is not exempt 
Hass garnishment.—Hoss v. ROGERS 

& CANADIAN NATIONAL Rya. (Sask.), 

{1927} 3 W. W. R. 169.—CAN. 


k (p. 622) iii. Interest as.) 
—A claim for interest as damages is 
not one for a debt or Uquidated demand 
within Attachment of Debts § Act, 
R. S. S., 1930.—BucKkoLz v. P. W. 
GraHaAM & Sons, LTp., [1931] 2 
WwW. W. R. 90; on appeal, [1931] 2 
W. W. R. 737.—-CAN, 

k (p. 622) iv. —— Against 
stockbroker.J--MACKER ¥. SOLLOWAY 
Miuis & Co., LTnp., [1930] 1 W. W. KH. 
ae D.L. R. 145; 42 B.C. R. 438. 


l(p. 622)i. Conditional annuity. ] 
—Testator bequeathed his estate to 
trustees upon trust (inter oe to pay 
out of the income to his dow an 
annuity of £200 “subject to the 
obligation of lr etc & educating 
thereout such of my children as sball 
for the time being be minors & shall 
not be married. na motion to make 
absolute a charging-order nisi affecting 
to attach the widow’s interest in tho 
annuity :—Held: the annuity, Hoing 
a debt subject to a condition, coul 
not be attached, & the motion should 








ee 


-)—Himr v. 
. R. 288; 























dismissed. Moe TRUBTEE t. 
Saar [1931] N. Z. L. R. 321.— 
‘1 (p. 624) f. Deposit paid under 





agreement to purchase.}—Jndgment 
debtor by. memorandum in writing 
agreed purchese from "house 
Cy land on which a pee 
to be erected. He pay 

& paid to appita. £100 aepait & 
= balance purchase-money when 
hotse is completed. No price 
specified. It was not clear on the 
evidence y here the Leal on gee 
uomeaeer ly agreed or. no ut, on 
ant rendered to debtor 

for 21.150, he said he would consider 
the matter, & continued to negotiate 
either as to the price or arrangements 


492; 43 T. L. R. 631 ; 


E 
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2086a. ——— 


It was claimed 


. 221. 
the foreign 


96 L. J. P. 
71 





eee me meee: 


for payment until he waa served with 
the garnisheo order nisi, when he 
agreed to take the land for £1,150 :— 
Held: the amount of the depoait was 
neither a debt. ow ing or aceruing from 
the garnishees to judgment dobtor, 
the deposit was intended to remain 
with appits. until it as certain that 
negotintions for the contract had failed, 
& was not subject to attachiment.— 
MAYWALD v. RIEDEL, (1927) S. A. S. R. 
345.—AUS. 


m (p. 824). Revad., (1924)1 D. L. R. 
1154; : 11924) 1 W. W. R. 707; 18 
Sas L. R. 158. 


m (p. 624) 1. .J—The 
balance of purcohase-money owin 
under an agreement of sale of land, 
thongh all overdue, & assuming that 
the vendor is able & willing to couvey 
& that the contract contains the usual 
provisions as to transfer, free from 
encumbrances on payment of the 
purchase oney but. where no transfer 

as been given or tendered, is not 
attachable by garnishment, as the 
debt is not a perfected & unconditional 
one.—Rerp v. RENTON & PETTINGER, 
{19241 2 W. W. R. 223.—CAN. 

mlm. 624) fi. —-—— ——~,.] RK 
eo NYTLAND, MOPIERSON 1930), 1 
W. W. BR. 887; 3D. L. R. 203; 42 
B.C. KR. 414.—‘CAN, 


m (p. u34, ii—— Balance of payment 
to mortyagee unter policy taken out by 
mortgagor.|--A  heil-ipaurance policy 
taken out by a mtgur. om & crop 
growing on the mortgaged land pro- 
vided that al] logs thereunder should 
be payable to the mtgees., ‘fas their 
interesta may appear ”’ & that the 
poe *y was held av collateral reenrity 
o the mtge. On w® loss occurring, 
the amount thereof was paid by the 
insurance co. to the mtgees., who 
applied part of it in oat tao of arrears 








oa 


then due on the loa art entered the 
surplus in their books “ to the credit 
of the nitge. account.’? On belug 


served with a gurnishee order. the 
ater paid the amount claimed 
juto ct.t--Held: the money in ct. 
should be paid to the gamishing 
creditor.~-RovaL BANK OF LAN ADA 
ve. KENWaRD, [1925] 4 D. L. RR. 905; 
[1925] 3 W. W. BR. 649. Ane 


pace Ha) 624) iv. Purchase-money 
ed in escrow.)}—The purchase 
price of land deposited in escrow pend- 
the showing of proper title & 
delivery of the conveyance :—Held: 
garnishable, where there was no sug- 
Etta. that there was any defect of 
itle, or that there would be any obstacle 
the execution & delivery of the 
waive cdaee —Hangey & Co., Lp. v. 
VERNON, ee D. L. R. “ns : fae) 
1 W. W. R. 376; 36 B.C. 
CAN. 

r (p. 624) |. ——— Money due on mort- 
gage.}~-Moneys due on a Tntge. of land 
are subject to garnishment, even 
though, as in Alberta, Judicature Act 
= aires that, unless the ct. otherwike 





er, the land be sold before the 
. issues pag rt ee Pl BANK | 
oe Canaba vo. Lex & W. B. 5 att ees & 


(Alta,), (1920) 4 D. L. 
W.W.R AN. 
33 





———,]-—-FASSNIDGE v. Frint & Son (1892), 
8T. L. R. 218. 


2107. Add. Annotation :—Refd. Re Pinto Leite & 
abe hews, #2 p. Visconde Des Olivaes, [1929] 


2108. Add. Annotation :—Expld. Re Clark, Olark 
v. Clark, [1926] Oh. 833. 


2121. Add. Annotation :—-Refd. 
Richardson, [1927] P. 228. 


2124a. Must be recoverable within jurisdiction.|—- 
RICHARDSON v. RICHARDSON, No. 2084a, ante. 


Richardson v. 


PART V. SECT. 1, SUB-SECT. 3.—B. 


2118 i. At date of service of 
order-—N eccasity for—Salary payable at 
end of month in which order served.)}--— 
STruMP v. BATZOLD & Zion UNITED 
Ses, (1931) 2 W. W. R. 784.—- 


2115 iti, —-— -——--.}—Where at. the 
time of the issuance of the garnishee | 
order the obligution to pay the mney 
is dependent upon conditions whie 
may or may not be fulfilled there is no 
debt due or accrutng due. An accruing 
debt jis one which, although not yet 
Paya ‘ble, is yet an oxtaling obligation.— 

JaATER v». STYLES ETROPOLITAN 
Lire [INSURANCE Co., [1030} 2 W. W. R. 
24h; 3D. R. 509 ; 42 B.C. ih. 463. 


~-CAN, 

d (p. 626) 1, —— Payment of pur- 
chase- money conditional ow clearing off 
encumbrances, }-— Where peyment of 
purchase-money on a sale of land is 
conditional on the clearing off of en- 
cumbrinoes, it is not garnishable at a 
fiine when a transfer showing a alee 
title in the purchaser has not. yet been 
registered.—- Kaas vo. MCMANUS (Alta.), 
(1930) 1 LD. LL. RR. 8302; rid Alta. 
I. RR, 8175 (1929) 3 W. Ww. R. 598.— 
CAN. 





sj. Must be at lime of isaue of sum- 
mons. ]---THORRSON — @. BLATRMORU 
Scuoon DistrRier VRusttks (Alta.), 
[1927J)3D.L. R. 641; (1927)2W.Ww.n. 
430.—CAN. 


sk. Clatin by dismissed servant, }— 
Where the doubt alleged to be due from 
the garnishee to deft. was based on an 
ora agreemenot of aervioe for one yoar, 
& dcft. had been dismissed by tho 
garnishee & had retained a sulr., who 
wrote stating that deft. Intended to 
hold the garulixhee to his contract & 
throntoning legal proceedings, but no 
wril bad been issued at the thmo of 
the service of the garnishee summons: 
---Meld; there was no debt due or 
accruing due fron: the garnishee 10 
Acft.—MABRON 0. atin & Foster, 
a) 1’ LDL. R. 75 ae 14 
oe ~ hk. 165; 19 Sask. wa - £221.— 


grees V. SECT. 1, SUB-SECT. 3.—E. 


2124 ii. -.J---PARKKER v. MOILWAIN 
(1896), 17 BP. RK. 84.—-CAN. 


PART V. SECT. 1, SUB-SECT. 3.-—F. 


2131 i. wm, Gurnishee 
orders take effect only as against that 
which debtor can properly, & without 
violation of any other ghts of any 
one else, grant.—CAMPBELL v. GEM- 
MELE (1890), 6 Man. L. R. 355.—OAN. 


t i. Debt due to fudgment debtor tn 
handa of co-defe m.J—Held: not 
attacbuble.—GILOHRIST v. WILEY 

al. Debt due irom one partnership to 
debtor of another parinership—One 

riner common to bol Pee }-—— 
inary ®, PaRK (1859), 9 C. P. 


830.—C 
s0. ison ludged by candidate for 
shia held. |}— Moneys 





nee 


pea ar Before ¢€ 
odged. by a candidate for election 


ee er Local Government Act, 1915, 


a. 127, are not, before the election has 


Cases 2185—2170a. ENGLISH AND Empirnn Digest SUPPLEMENT. 


21385. Add. Annotation :—Refd. Gottliffe v. Edel- 


ston, [1930] 2 K. B. 378. 


2156. Add. Annotation :—As to (1) Refd. Re Pinto 
Leite & Nephews, Ha p. Visconde Des Olivaes, 


[1929] 1 Ch. 223. 


2169. Add. Annotations :— Refd. 
Liability Assce. Corpn. v. Sedgwick, Collins, 
{1927] A. C. 95; Richardson v. Richardson, 


[1927] P. 228. 


2170. Add. Annotations :—Folld. Employers’ Lia- 
bility Assce. Corpn. v. Sedgwick, Collins, 
[1927] A.C. 95. - Refd. Richardson v. Richard- 


son, [1927] P. 228. 
2170a. 




















ae Sate a 


taken place, attachable as a debt duo 
by the returning officer to the candi- 


date.--HUNT v. =BALFOUR [1928] 
Vie: R. 488: [1928] A. L. R. 313.— 


PART V. SECT. 1, SUB-SECT. 3.—H. 

p i. Assignment of earnings of farm 
implement.J--An assignment of 25 
por cent. of the earnin of a farm 
mpleomont in favour of the vendor 
takes poe over a garnishee order 
nttaching such carnings, even thi-ugh 
the notice required to be given by the 
vendor was not. served until after the 
service of the garnishee order.— 
TURNER v, WATKRLOO MANUFACTURING 
Co., [1926] 2 D. L. R. 706; [1926] 
ee WwW. Nn. 049; 36 Man. L. R. 472.— 


PART V. SECT. 1, SUB-SECT. 3.-—I. 


9142 iv. —-—-.]-—The word “ debts,”’ 
as used in Code of Civil Procedure, 
8. 60, applies only to debts actually 
due; it cannot include debts, e.g. 
reut, which may become due in the 
future. Rent which has not et 
become duo cannot be attached either 
as a debt. or as an actionable clalu.— 
LACHMAN tv. JARBANDHAN (1927), 
J. L. lt. 50 All. 607.—IND. 


PART V. SECT. 1, SUB-SECT. 3.—J. 


o (p. 633) i. ——— Amount of eremption 
—Not affected by paymenis made on 
account, |~--CONTINENTAL GUARANTY 
Coren. oF CANADA, Lp. v. Hoko- 
DYBKE & CANMORE CoaL Co., LTp. 
(Alta.), [1927] 1 W. W. BR. 401.—CAN. 


d (p. 633) i. —-— Deputy sheriff & 


olen.) — Hz p. Bows (1896), 34 
° 3B. ii 16.—COAN. 
d (p. 633) i. —--- WWorkman— Dura- 


tion of employment.}— DOMINION LUM- 
per & Furst Co. v. Knapp, (1928) 2 
W. W. RR. 257; 37 Man. L. R. $5 
CAN. 

d (p. 633) Hi. Wages Act, 8.1.]— 
Pitfs., having an unsatisfied Judgment 
against deft. attached a sum of money 
said to be due to him, in the hands of 
the W. Co., which paid it into ct. 
Deft. was in the employment of the 
co.: he was obliged by his contract 
with it’ to give his whole time & 
attention to ita service; the sum 
attached was remuneration for the 
services he rendered to the co. as its 
manager, being a share of the profits 
agreed to be paid in addition to salary ; 
in his employment he agreed to act 
undor the policies prescribed by the 
directors of the co.; & the sum 
attached was not payable to him itn 
any capacity other than t of an 
employoo of the oo. >—Held: the sum 


—— 
e 





-+—Pitfs. had brought an 
action & had signed a judgment against a 
Russian co. in default of appearance. 
of the writ had been effected by leaving a 
true copy of the writ of summons with one 
C., who was the person authorised by regis- 
tration in England to accept service on 
behalf of deft. co. under Companies (Con- 
solidation) Act, 1908 (c. 69), 5. 


ate oe 2 em 


co. had been liquidated in Russia but this 


liquidation took no account of debts due to 


Employers’ 


the co. by English debtors or by the co. to 
English creditors, & an order had since been 
' made to wind up the co. in England. 
English liquidator decided not to attack 
the judgment. 
success to have his name removed from the 
register :—Held : 


The 
C. had endeavoured without 


the judgment creditors 


were entitled to a garnishee order attaching 


money due to the 
of that co. in this country.—SEDGWICK 
Cotuns & Co. v. Rossia INSURANCE Co. OF 


ussian co. from a debtor 


PETROGRAD, [1926] 1K. B.1; 95 L. J. K. B. 


7; 


Service 


274. The 922. 


OY eS ep He 


Act, s. 1, & should be dealt with in 
accordance with 8. 7.—CRAVEN v. 
LALONDE, [1929} 4 D. L. R. 674; 64 
O. L. Kt. 135.— CAN. 

2146 i. Superannuation allowance-— 
Civil servant.}—Money lying to the 
credit of a retired Govt. servant in the 
General Provident Fund is not Hable 
to attachment in execution of a decree 
against him.—SECRETARY OF StTaTu 
FOR INDIA IN COUNCIL v. HAR CHARAN 
a (1929), 1. L. KR. 51 All. 845.-- 


e (p. 633) i. ~-—-—,J}--On the 
proper construction of Dried Fruits 
Act, 1924, in acquiring under that Act 
dried frults on behalf of His Majesty 
the Minister of Agriculture acts merely 
as the instrument of the Crown. ‘The 
obligation to pay for the fruits is upon 
the Crown & not upon the Minister as 
such, & therefore is not subject. to 
attachment by garnishee proceedings. 
— MILDURA CO-OPERATIVE FRUIT Co., 
LTp. v. Norox, Fe NOYCE, Aa p. 
MINISTER OF AGRICULTURE, [1928] 
V. L. R. 390; (1928) Argus L. It. 234. 
-——-AUS. 

r (p. 634) i. --—The rule, 
whereby the remuneration of the 
holders of public offices is exempt from 
arrestment, applies to the wages of ap 
ordinary workman in the employment 
of a Govt. Department.—MULVENNA 
ae ane ADMIRALTY, (1926) S. C. 842.— 


School Act, R. S. A., 1922 (c. 51), a 
teachor’s salary is not a debt uccruing 
due from day to day.-—-THORESON v. 
BLAIRMORE SCHOOL DISTRICT TRUSTRES 
(alte). eee 3D. L. R. 6413; [1927] 2 

















39.—CAN. 
f (p. 634) i. Army surgeon.}— 
The pay of an  assistant-surgeon, 


attached to a British regiment serving 
in Indla, is not liable to attachment in 
execution of a decroe of a civil ct.— 
BROWNE v. PEeaRCE (1925), I. L. R. 
48 All. 73.—IND. 


PART V. SECT. 1, SUB-SECT. 4. 

sn. 7'0 what court—Court of division 
where garnishee resides.J—Re SAVORD 
o. DESJARDINS, [1927] 1 D. L. R. 541; 
59 O. L. R. 645.—CAN. 

s. Revad., 17 Alta. L. R. 109. 

oo. For “the affidavit was 
sufficient ’’ read ‘‘ not insufficicnt.’’ 

d (p. 637) i. --—-In an 
afidavit in support of a garnishee 
yumIons, deponent must swear 
positively to indebtedness & the 
amount, thereof, & if his affirmation 
as to the amount is upon information 


34 


not 








attached was “ wages ’? within Wages 


133 L. T. 808; 41 T. L. R. 663, C. A.; 
affd. sub nom. EMPLOYERS’ LIABILITY AS- 
SURANCE CORPN. ¥v. SEDGWICK, COLLINS & Co., 
(1927) A. 0.95; 
& Co., Lrp. v. Rossta INSURANCE Co. OF 
PETROGRAD, 136 L. T. 72, H. L. 


Annotations :-— Refd. ‘he Jupiter (No. 3) (1927), 137 L. 'T. 
333; Sabatier c. Trading Co., [1927] 
Russian Insce. v. London & Lancashire Insce., (1928) Ch. 


sub nom. SEDGWICK, COLLINS 


1 Ch. 495; First 





& belief only his previous positivencss 
as to the indebtedness is theroby 
qualified ; & as to a judgment debt the 
affidavit must show not only the oxist- 
ing indebtedness, but also the amount 
for which judgment. was recovered.-— 
FRostT v. ROCHON & VERBEIST, [1924] 
3 W. W. R. 422.—CAN. 





d (pp. 637) ii, ——-—.) — An 
affidavit in support of a gurnishee 
surnoOnus With respect to a Judgment 


debt. uced not state the original 
amount of the judgment, but only the 
amount still due thereon.—PONTIUB v. 
Smiro  & CoONNAUGHTY, [19251 3 
D.L. R. 5133 [1925] 2 W. W. R. 298 ; 
19 Sask. L. RR. 497.—CAN. 


d (p. 637) fii. 
affidavit for a garnishee order is pot 
sufficient, unless it states that It ts 
founded upon information & belief, 
or that deponent bas knowledge of the 
facts.— TILLICUM ATHLETIC CLUB ¢, 
Bunick, [1925] 3 W. W. R. 368.—CAN, 

d (p. 637) iv. -}—~—Where the 
affidavit tn support of a garnishing 
order atates that the garnishee is a 
certain named bank, it. describes the 
garnishee  sufficiently.—VaN Was- 
RENAER v. ADAMBA, [1927] 3 D. L. R. 
180; [1927] 2 W. W. R. 287; 
BC. RR. 275.— CAN. 

d (p. 637) v. ———.]}--An affi- 
davit for garnishing order befvre he 
ment must state shortly & concisely 
the cause of action in common & plain 
language, & a garnishing order issued 
where the affidavit filed is defective 
in this respect will be set aside.— 
HUHn v, BoGacnu, [1928] 3 W. W. R. 
422.—- CAN. 

d (p. 637) vi. -]---Although 
in an affidavit in Ag eet of a garnishee 
sunimons the fact of deft.’s indebted- 
ness to pltf. must be sworn to positively 
& not on mere information & belief, 
this does not mean that plitf.’s know- 
ledge thereof must necessarily 
absolute & complete.——-POMFRET v. 
MoORIE & IMPERIAL BANK OF CANADA, 
ee 2 W. W. R. 477; 3D. L. R. 


~_— 
. 


—— ——.}—An 

















d (p. 637) vil. —— ~—.]—-w 


ii -] ILSON 
vt. Dovua.as, (1931) 2D. L. Rh. 
CAN. 


413.— 


h (p. 637) i. —— Time for swearing.) 
—'lI'he fact that the affidavit in support 
of a garnishee summons was eworn 
before the action was be . although 
on the same day on which the state- 
ment of claim was issued, ls ground for 
setting the garnishee summons aside.— 
MCPARLAND ¢t. SEYMOUR, [1925] 4 
D. L. R. 9443 [1925] 3 W. W. R. 668 ; 
revsp.. [1925] 4D. L. R. 3285; {1925} 
3 a WwW. R. 56.—CAN. 


2188. Add. Annotations :—Refd. Richardson v. 
[1927] P. 228, 
Lloyds Bank (1929), 34 Com. Cas. 263. 


- Not necessary to make judgment 
debtor a party.|—Levene v. Maton (1907), 


Richardson, 





2210a. 


51 Sol. Jo. 532. 

2278. After this case add :— 
See, 
234-286. 


2279. Add. Annotation :—Refd. C. L. v. C. F. W., 


[1928] P. 223. 


2280. Add. Annotation :—Refd. O. L. v. O. F. W., 


{1928] P. 223. 


2295a. ——— Private company.]-—FENTON v. East 


(1910), ¥. S.C. P. 


2350. After the word “ Held” add “ (ERun, J., | 


diss.) ’’ 


en tmnt 


PART Vv. SECT. 1, SUB-SECT. 5.—B. 





qa i. .)——Service of a garnishee 
summons set aside, the copy served 
not having been a true copy.— 
LIVERGANT v. CAPITAL JOBRERR, LTD., 
{1995) 3 W. W. R. 719.—CAN. 


’ PART V. each 1, SUB-SECT. 6.— 
- (a). 


2206 i. Claim by ¢' ird party—-Duty 
of court—Rights of third party, }—Held : 
when It is suggestcd !-y the garnishee 
on the return of un order nisi for the 
attachment of a debt that there is a 
claim by a third person in respect of 
that debt the justices should, in accord- 
ance with Justices Act, 1915, 8. 131, 
direct such third person to appear & 
state the nature & particulars of his 
claim; & where such third person 
appears, & his claim is disregurded by 
the justices, he has a right to be heard 
& is entitled to review an order of the 
justices as a “person who feels 
ugerieved ’? within sect. 150 of the saine 
Act.—Hlunt v.  Banrourn, [1928] 
eee 488; [1928] Argus L. R. 313. 


h i. —— Affidavit of denial—Crosa- 
examination on—What questions must 
be answered.|}—Wit80N 1. FLEMING 
(1900), 19 BP. R. 203.—CAN. 


h if. Attachment of Debts Act.|--- 
There is strong authority for holding 
that a garnisheo has not the right to 
have a warnishee summons set aside 
on an application based merely on the 
ground that there Is no debt due froin 
the garnishee to deft., since Attach- 
ment of Debts Act, 5s. 8, makes pro- 
vision for. determining such an issue,— 
SIMONSON t. SIMONBON, (1928) 3 D. L. 
R. 31; (1928) 1 W. W. RB. 863; 22 Sask. 
L. R. 481.—CAN. 


PART V. pec 1, SUB-SECT. 6.— 

sp. Onus of proof.J—ADOLPH wv. 
Hitron & STEPHENS (1907), 7 Terr. 
L. R. 407 ’ 6 Ww. L. R. 119.—CAN. 


PART V. SECT. 1, SUB-SECT. 6.— 


t i. Jurisdiction of district court 
urge to set aside.}—RABINOVITCH vw. 
» (1927) 3 Lb. L. R. 892; [1927] 

2 W. W. R. 673; 21 Sask. L. R. 582.— 


st. Debt not liable to be garnisheed— 
Indian Act, R. S. C., 1906, ss. 99, 102.) 
—ARMSTRONG GROWERS’ : a 
Harris, [1924] 1 D. L. R. 1043; 1 
W. W. R. 729; 33 B.C. R. 285.—-CAN. 


av. Error in hh gal Ue 
ROowRRS’ ASSOCN. v. Harris, [1924] 
1D. L. R. 1043; 1 W. W. R. 729; 
33 B. C. R. 285.—CAN. 

sw. Who may apply.jJ—A “ person 
claim to be interested in the money 
attached,” within Attachment of 
Debta Act, R. 8. S. 1920 (oc. 59), 8. 7, 
is some person, other than pltf., deft. 








enerally, INFANTS, Vol. XXVIII., pp. 


or garnishee, who claims some interest 


er rn ee a NG NN 
rn EL 


Vol. XXI.—Execution. Cases 2188—2850. 


Douglass v. 


& G.507. I 
other three 
Jervis (1856), 
4K. & 


& H. 685. 


C. P. 264. 


to be the law 


TT Ath nena 


(1891] 2 Ch. Ts 
693. 











a 


in the money attached by the gurnishee 
summons.—PONTIUS vt. SMITH & Cone 
NAvGHTY, (1925) 3 oD. L. N. 613; 
[1925] SAN W. R. 293; 19 Sask. L. R. 

sy. .-—Royvw & ELatv v. KERSEY 
(B. C.), [1927] 2 D. L. R. 679; [1927)1 
WwW, W. R. G65 5 38 L. Cc. R. 312.—-CAN, 


PART V. SECT. 1, SUB-SECT. 7. 


t i. Against prior assignment — 
Validity of assigninent~-Trial of issue 
to determine — Power to order.}—PAQUET 
Co., Lrp. v. Wikse & Krant (Alta.,), 
11927] 1 W. W. R. 685.—CAN. ° 


t ii. —— Creditors Relief Act, BR. S. 
B. C., 1924 (c. 50).J—VERNON Hanrp- 
WARK Co. v. Retp & RENARD (B. C.), 
(1927) 2 W. W. Rt. 117.—-CAN. 


sz. Joint & several debt-—lights of 
creditor of individual debtor.]— Where 
money js levied under an execution 
with reenect to a joint & sovoral debt 
4& ormiitor to whom one of said debtors 
is indivictaly indebted is not entitled 
to share in fis distribution under 
Creditors’ Hw ia? Act, KR. 8. A., 1922, 
except as to the surplus, if any, which 
remains after tne money has been 
applied in satisfaction of said debt.— 
DONAGHUE v. CANADIAN BANK OF 
CoMMERCH (Alta.), [1929] 4 D. I. KR. 
540; 3 W. W. it. 109.—CAN. 


sa. Of garnishing creditors —Amenda- 
ment of summons—Power of court,)— 
K., an administrator, bud in bis bands 
moneys of the estate, a distributive 
share of which M. as one of the next 
of kin was entitled to receive. J., a 
creditor of M., served on K. a gurnishee 
summons, {fn which K. was described 
simply as ““ K.”’ ‘T., another creditor, 
then served a similar summons on K,, 
in which K. was described oa ‘* adminis- 
trator of the estate.”” The judge 
amended J.’3 summons by adding 
“administrator of the estate ’”’ :-— 
Held: the judge had no power'to give 
retroactive effect to the amendment, 
& thus give J. priority of T. on the 
basis of his earlier scrvice.—-TURVILLE 
vw, MaLLoyY, [1929] 3 D. L. It. 25; 63 
O. L. ht. 612.—C N. 


b. Against e-earners—-Effect of 
4 ae .S. Az, 1092.) 


meee wees 


Creditors’ Relief Act, R. 

Creditors’ Relief Act, KR. 8. A., 1922, 
s. 5 (14). which gives priority to 
persons who “at the time of tho 
seizure by the sheriff,” or within one 
montb prior thereto, were employed 
by the execation debtor, docs not 
entitle them to priority with respect to 
moneys which the sheriff received by 
virtue of garnishee procecding.— 


LINTON vw FLANNIGAN, (1929) 3 
D. L. RB. 9)13: 1 W. W. R. 921; 24 


Alta, L. R. 27; reug., (1929) 1 W. W. R. 
495.—CAN. 

86. Priority of equtiable assignee—- 
Over subse garnishor.}}—UXBRIDGE 
HARDWARE Co. v. MUSSELMAN, [1931] 
1D. L. R. 857.—CAN, 
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ud 
20 

s J. 638. 
8C. B. N.S. 480. 


Dbdtd. Pickering v. 
L. Rh. 3 OC. P. 2353; Robinson v. Nosbitt (1868), L. R. 3 
The opinion of the majority of the ct. in that 
case is no longer law (Bovi ut, C.J.). 
tinental Union Gas Co. (1872), li. R. 7 Exch. 332. Dbtd. 
Punchard vw. Tomkins (1882), & 
Watts v. Porter is itself unsound 
construction of Judgments Act, 1838 (co. 110), is now held 
Carry, J.). N. 
Co., He p. Whitehouse (1886), 32 
Vacuum Oil Oo. v. Bilis, (19141 1 
Refd. Hirsch v. Coates (1856), 18 O 
vw. Lumiey (1858), 6 H. DL. Cas, 
(1860), 2 EB. & 
! 14C. B. N.S. 248. 


. BOT. 





ep 


Consd. Nicholls ».. Rosewarne 


Annotations :—For the annotations in the 
original volume substitute as follows :— 


Annotations :-—Dbtd. Boavan v. Oxford (1856), 6 De G. M 
refer the opinion of Erzn, J., to that of 
es (TURNER, L.J.). ih 


the 
FF. Kinderley v. 
Scott v. Hastings erty 

1859), 
N.F. Benham v. Keane (1861), 1 John. 
lifracombe Ry. (1868), 


Brnav. 1; 


N.F. Gill ©. Con- 
1 W. RR. 286. The case of 
law, but Eris, J.’s 
N.F. Ie General Horticultural 
Oh. D.512: Re Leavesley, 
K, BR. 
. B. 757; Croft 

72; Baker vw. Tynte 
entd. Whistlor v. Forstor (1863), 


eee an ¢ ewer aie 


PART V. SECT. 1, SUB-SECT. 8. 
2242 ii, ——~ -—-——-..]—BRETHOUR ?. 
TAYLOR & BANK O¥ MONTRRAL (B. C.), 
[1927] 3 Ww. Ww. R. 166.—CAN. 

2242 ith —— -—~--- After notice of 
assignment of reversion.)—-FOULDS  ¥. 
aaa (1806), 11 Man. L. KR. 300.— 





sd. —-—— By judgment deblor-—To 
sheriff.jJ—-Held : payment, by the judg- 
mont debtor to the sheriff of the atnount 
of the exceution did not entitle him 
to have the garnisheos discharged.-— 
Konnua v. GENSER (Man.) (1912), 
W.L. 8.197; 6D. L. R. 188.— CAN. 

gf i. Diatribution—— Under 
Creditors Relief Act qe, WARD (ROBERT) 
~ Oo... Lrp. oe. WILson (1907), 
W. L. R. 373 13 3B. OC. R. 273.--CAN., 


PART V. SECT. 2, SUB-SECT. 5.—A. 


2289 i. Mund in court— Paid under 
jartvishee proceedings. |-—PRAT v. Hrrcent- 
cock, JONAN © LITCHCQoR, [1925] 3 
DD. L. I. 1142.--CAN. 


PART V. SECT. 2, SUB-SEOT. 6.-+A. 


se. Costs of obtaining  orders-— 
On winding-up of — company— By 
whom pnayable.j—Re SASKATCHEWAN 
CO-OPERATIVE ELEVATOR Co., LTD., 
DAVIpHON v, SWANKON (S.), [1028] 2 
WwW. WwW. It. 250.—-CAN. 


PART V. SECT. 3, SUB-SECT. 2.-—--D. 

2393 i. Right of assiqnor to fund.}-— 
Re Davinson & Situ, Hr 7p. LONDON 
GUARANTRE & ACCHDINT Co,., [1925] 
2D. L. R. 433.—-CAN. 


* 

PART V. SECT. 3, SUB-SECT. 4. 

ei. ——— Compensation for dependants 
of deceased workman.|}—Money paid 
into ct. ak compensation due to the 
dependants of u deceased workman 
under the Workmen’s Compensation 
Act, 1925, is not subject to arrest- 
ment.—- WILLIAM Bamp & Co.,: Urp. 
v. CAMPBELL, {1928} S. C. 314.-—-SCOT. 


PART V. SECT. 3, SUB-SECT. 6. 


sf. Order obtained urthout notice of 
prior assignment— Notice of assignment 
entered in accountant'’s office.}---Cor- 
TINGHAM v. COTTINGHAM (1886), I1 
QO. it. 294.—CAN. 


PART V. SECT. 5. SUB-SECT. 1. 


2448 §. Not execution but equitable 
relief. |— Equitable execution is a means 
of freeing exigible assets from impadi- 
ments in the way of execution & 
reaching them when such Impediments 
prevent them from being taken in 
the ordinary course; it willl not be 
awarded unless It is reasonably clear 
that benefit wil] be derived from the 
appointinent of a recejver.—STrRrANG 
t. BEAL, (192313 D. L. R. 1141: 62 
0. L. . 208.-—CAN, 


PART V. SECT. 5, SUB-SECT. 2. 


sg. Of master.}—The master of the 
High Ct. has no jurisdiction to 


——— rod 


Part Il.—Admissibility of Evidence. 


301a. Effect of letter written by plaintiff's solicitor.] 


letter written by pltf.’s attorney, 
demanding p ay mene of an inclosed bill, does 
not confine pltf. from going into evidence of 
other matters not included in the bill so 


inclosed.—SHorT v. EDWARDS (1795), 1 Hsp._ 


373; 170 BE. R. 890, N. P. 


" $11a. ---— Murder of employer—Books with false 


entries on which commission payable to 
employee found by body.]—Applt. was in- 
dicted for the murder of his emp oyer, whose 
dead body was found in the latter’s locked 
garage. vidence was given (inter alia) 
that on the seat of a car in the garage at the 
time of the peri Ae the body there were 
found books which contained entries or 
* impressions of fictitious orders showing that 
ape. had been paid commission thereon. 

ese entries or impressions had apparently 
been made by applt.’s employer, & the 
leaves had been torn out. Evidence was also 
given that in the garage there was found a 
letter written to applt. by his employer & 
making an epee ane This letter was 
found open crumpled, but it thas not 


randum relating to charge.}—In an action in 
which pltfs., exors. of M., claimed that they 
were entitled as part of "their share in the 
estate of T., the father of M., to a charge for 
£300 on a farm called “ W., * they sought to 
prove in support of their claim a certain 
memorandum which was signed by H. the 
exor. & trustee of the will of T. & with whom 
the title deeds of ‘‘ W.’”’ had been deposited 
to secure the sum of £300 with interest, & 
was also signed by M. & her sister E., which 
memorandum related the facts upon which 
pitfs. relied to prove their claim & in which 
memorandum M. accepted the £300 charge 
as partial satiataction. of her share in the 
estate of T. :—Held: the memorandum was 
admissible in evidence because (1) it ought 
to be treated as part of the res geste, as it 
was sufficiently contemporaneous with the 
allocation of the charge; it might be de- 
scribed as an incident of the event under 
consideration ; & (2) the statement in the 
memorandum whereby M. accepted the £300 
in partial satinfaction of ber share was a 
declaration against her proprietary interest 
& therefore was excepted from the rule pasins 


pone tb er pee tn ee sila t, ane hearsa evidence.—-Homes v. NEWMA 
eory 0 e prosecution was that, the i arte : 
fictitious character of the orders having been ass aa” Yh. 112; 100 L. J. Ch. 281; 146 


discovered by the employer, an altercation 
had arisen & the applt. had murdered him. 
Applt. was convicted :—Held: evidence 
above described was admissible as part of the 
circumstances of the case, & the conviction 
inust be affirmed.—R. v. PoDMoRE (1930), 
ry a L. R. 865; 22 Cr. App. Rep. 36, 


812. 


343. 


For ** Letters from ee part of 
contract ’’ substitute ‘* Letters from 
agent—Forming part of contract.” 

In the cross-reference following this case, for 
“«__.. After contract complete ” substitute 
After contract complete.’’ 


Add. Annotation :—Refd. Manchester Corpn. 








geialed Cnatge by Sepoal of eee ene 


\aowa in cvidence Held : 
ad been opened, & the entire corre- 
B neon was properly admissible.— 
v. CANADIAN BANK OF COM> 

MERCH ox (1920). 47 N. B. R. 480.—CAN. 
266 ii. -}-—Where there was no 
uufairness to accused in admitting as 
evidence only a portion of a statement: 
—IHleld: the judge was not bound to 
admit the whole statement.—R. v. 
Scouwakz, [1923) 8S. A. 8. R. 347.—AUS. 


PART I. SECT 8. 


Pic Evidence tendered after hearing 

é& before entry of formal judgment. }— 
SALES vt. CALGARY STOCK EXCHANGR, 
(1931] 3 W. W. it. 392.—CAN. 


PART II. SECT. 1. 
h (p. 64) i. "den Evidence of absence 


the way 





Breve accident, age he cons for 
ages for injuries resul a 
fall sustained aa tho tomate it when 
entering deft.’s hotel on a viait to one 


of the sample rooms, evidence of the 
hotel Rey yee that during the ten 
pears e had n manager he had never 
card of any accident at or complaint 
of the entrance In _aneation: B= hee 
ee —Way Hore 
Co. 7 LTp., ee iy D. L. ie § 936 : : (1937) 
3 Me . WwW. CAN. 


. in ae for breach of conlract— 
Comsamondeice irrelevant ta 


es ee 


tssuc— | | 


cert 


Afrecting conduct oe partice before a 
at trial.}—-Bourkarp & Co. 
‘W AIILEN (1928), 28 B. RNB. W. € 607; 
45 N.S. . N. 201.—AUS. 

sj. By pen da ale vidence otherwise 
thadmetasible. —EKvidence not other- 
wise admissible, or which would have 
been liable to rejection if any objection 
were taken to it, may be pe ectly 
good evidence if admitted the 
consent of the parties. Rapa & ISHAN 
a gata a (1924), I. L. R. 46 


PART II. SECT. 3, SUB-SECT. 2.—A. 
306 i. —— Circumstances of case.}— 
A promissory note was oie ae 
with private funds advanced a 
bank managor as agent for ie lender. 
In an action against the original 
& another party, who signed the note 
as a maker, at the request of — 
manager, before its maturity, 
several months after it was Mcoo te 
& while it was in the bank for collec- 
tion :—Held: evidence of the con- 
versation between the manager & such 
Party at tho time the latter signed was 
admissible on his Spat of vee of 
path dab on ae | ext of 
Roa itr ty. wifey 4 “4 
D.L.R, R. 445 ; Wiper) eve 


oi. Telephone conversation— 
_ Proof of f authority of agent.}--Heid: a 


2 


| Gzte 


Vv. y prOWOren: (1929), sion L. R. 85. 


ee conversation was admissible, 
where evidence existed m which 
it could be inferred that the telephone 
conversation took place with a person 
authorised to engage in such a con- 
Npishiostagr —Re peeaee (Louis) & 
Sours AUSTRALIAN MILLING & TRAD- 
ING Co., (192318. AS. R. 75.—AUS. 


PART Ii. ad 3, SUB-SECT. 2.—- 
» (&@) 





Statement made ty driver. }— 
respons oe mea by the driver 


re - 
umstancer in 


of a rent icle as to 
which injury has. teen caused by that 
vehicle to another party is ble 
in evidence in an on arising out 
of the injury if made at, or very pear. 
the time of the injury.—1 —HITcHINns 
v. UmFo.tosr Co-0 SuG4R 
PLANTERS ASSOCN. <1938), 50 50 N. L. R. 
117.—S. AF. 


PART Il. SECT. Dt aac 2.—~ 


agent to principal.}— 
Held: a mks & a letter qinetohen 
shortly after a 


seller’s agent to re emp overs core: 
ing hie version of the tion may 
competently be referred to for the 

arp 2 his credibility.— 


NaTIONAL CASH 
Co., On, 11985) S. C, 600.—-SCOT. 


870. Add. Annotation :—Refd. Short v. Poole 

395, Add. Annotation :—Apld. Thompson v. 
London, Midland & Scottish Ry. (1929), 98 
L. J. K. B. 615. | 

897. Add. Annotation :—As to (1) Refd. Koskas v. 

| Standard Marine Insce. (1926), 42 T. L. R. 

417. Add. Citation :—182 L. T. 229. 


421a. Pree aaa v. WILKINS (1883), 6 CO. & P. 
180; 172 E. R. 1198, N. P. 


535a. Admissions ‘‘ without prejudice.’’]—At the 
trial of an action, pltfs. proposed to put in evi- 
dence the examination, taken on commission, 
of a representative of plitfs. as to admissions 
alleged to have been made by a representative 
of defts. Defts. contended that the alleged 
admissions had been made at interviews 
which, although they had not been expressed 
to be “‘ without prejudice,’’ were such that 
they would be regarded as having been 
made ‘ without prejudice,” & that the 
examination was inadmissible :--Held: the 
examination was inadmissible.—-Scorr PAPER 
Co. v. DRAYTON PaPeR Works, Lrp. (1927), 
a re P. C. 151; on appeal, 44 R. P. C. 529, 

587, Add. Annotation :—Consd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 


544. Add. Annotation :—Consd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 


580a. Admission by author—As to copyright. ]— 
FALCON v. Famous PLAYERS Fito Co., Lirp., 
No. 624a, post. . 


595. Add. Annotation :—Refd. Warren vr. Warren, 
[1925] P. 107. 

624a. Agent of predecessor in title—-Licensee of 
copyright.]|—(1) By an agreement in writing 
dated June 30, 1898, one G., the author & 
sole proprietor of the right to perform 4 
certain play, granted to pltf. the sole & 
exclusive right to perform, or have per- 
formed, the play in Great Britain & Ireland. 
On Sept. 22, 1898, G.’s agent wrote to pitf. 
stating that the play had been first performed 
in Great Britain on a certain date & at a 
certain place :—Held: a copy of the letter 


PART {]. SECT: 3, SUB-SECT. 5.—C. 


ri, ——- Of defendant.}—In an action 
under Customs Act to recover unpaid 
customs duties & penalties :—/Jleld: 
evidence of a conversation between 
deft. & a customs official] subsequent 
to the transaction’ in issue was 
admissible, rince it tended to show that 
deft. was again proposing to defraud 
the customs in practically the same 
manner in which he was alleged to 
have done se in the case at bar.—-R 





456 ix. --—— 
40 B.C. RR, 47 


485 ii. 





t. Ziz0 NATANBON (No. 1), [1927] 3 : 

D. L. R. 591; [1927] 2 W. W. R. 139; eh trauivan ie ceaine 
48 Can. Crim. - 194; 21 Sask. L. R. | », Wem alta.) Ata 
518.—CAN. [1927] 3 W. is 17 


PART II. SECT. 3, SUB-SECT. 8.—A., 

h i. Indecent assault,)—In an 
action for damages for indecent assault 
evidence of the fae reputation for 
unchastity of pitf. is admissible, but 
evidence of specific acta of impropriet 
is not.—Gross v. BRODRECHT (1897), 
24 A, R 687.—CAN. 

n i. ——-.}-F DWARDS v. 
RIVER NAVIGATION Co. 
VU. Cc. R. 264.— CAN. 


so. Sparks from causing fire-— 
Previove fires eaused by engine.) eld; 
admissible-—CanabDa CENTRAL Ry. 
Co. 9. MoLaBEN (1883), 8 A. R. 564.— 








ai, —— 


Orrawa | D. 
(1876), 39 


£84 i. 


corroborate 





PART IL. SECT. 4, SUB-SECT. 1.—A. 


.}—IvEY v. SMITH (1929), 
5.—CAN. 


PART II. SECT. 4, SUB-SECT. 1.—-C. 


n{.——.]— DEVEBER v. Roor (18786), 
16 N. B. R. (3 Pug.) 205.—CAN. 


PART II. SECT. 4, SUB-BECT. 2.—A. 


. Admissions in civil 
cases should be considered, mad 


496 ff. ———.}-LaRGE v. PERKINS 
(1823), Tay. 62.—-CAN. 


PART II. SECT. 4, SUB-SECT. 2.— 
G. (m) {. 


Admission at rye pial 
al which employer not represented,)— 
Mutk oe. SARNIA BRIDGE 
L. R. 742.— CAN. 


PART II. SECT. 5, SUB-SECT. 1. 


48 corroboratice evidence. \-— 
Starementsa made by deccased after the 
execution of her will are admissible 
a witneas who 
deposed to the execution with all the 


3 


_of Sept. 22, 1898, the ori having been 
lost, was admissible as evidence in a copy- 
right action between pitt & third parties, 
who claimed a right produce cinemato- 
graph films of the play under an agreement 
for value with G., dated Sept. 6, 1919, to 

rove that the first performance of the play 

ok place in this country as stated in the 
letter since (a) being written by G.’s agent, 
it constituted an admission by G., a person 
who, although not named on the record, had 
a substantial interest in the result; & (b) it 
constituted an admission by defts.’ prede- 
cessors in title, 

(2) An entry in the register of first per- 
formances of dramatic productions at Sta- 
tioners’ Hall is admissible in evidence as a 
public register, If such an entry is incor- 
rect, the party producing a certified copy 
of it may be precluded from relying on it as 
primd facie proof of a right to produce or 
reproduce the play to which it relates, but 
it can be regarded by the ct. as corroboration 
of other evidence of title-—FALcon v. Famous 
PLAYERS FILM Co., Lrp., [1926] 1 K. B. 893; 
05 L. J. K.B.148; 184 L. T. 246; 42 T. LR. 
91; affd., [1926] 2 K. B. 474; 96 L. J. K. B. 
88; 135 L. T. 650; 42 T. L. R. 666; 70 Sol. 
Jo. 756, O. A. 

653. Add. Annotation :—-Refd. Bonham v. May- 
cock (1928), 138 L. T. 736. 

725. Add. Annotation :---Cenerally, Refd. I. 
Moscovitch (1027), 138 L. J’. 183. 

745. Add. Annotations :---Folld. Republica de Gua- 
temala v. Nunez (1926), 185 I. T. 436. 
Consd. Homes v. Newman, [1931] 2 Ch. 112. 

775. Add. Annotation :—-Refd. Republica de Gua- 
temaln v. Nunez (1926), 135 L. T. 486. 

811a. Memorandum accepting charge in partial 
satisfaction of share in estate.|--HoMES wv. 
NEWMAN, No. 311b. 


v. 


816. Add. Annotation :---Refd. Jones v. Cory 
(1926), 20 B. W. C. C. 2651. 
871. Add. Annotation :— Refd. Jones v. Cory 


(1926), 20 B. W. CG. ©. 251. 
968. Add. Annotation :--—-Generally, Refd. R. v. 
Copestake, Ez p. Wilkinson (1926), 70 J. P. 


== 





ne nee tt et emnae en Fema eme mT ee es oe 


preseribed = formalities.--HOwmTH — v. 
MCFARLANE, [1925] 2 1). L. R. 3963 
26 0. L. R. 375.-—CAN, 

sp. Must he statement of fact.}— 
Evidence of a statement mado by 
deceased who died as the result of a 
blow, atruck by accused, that he hoped 
accused would not get Into any trouble 
with the police over it as it was not 
his fault :—Held; {uadmissible, as the 
words only amounted to an expression 
of hope & opinion.—-R. 9. ScHwad, 
{1923])8. A. 8S. TR. 347,.—-AUS. 

sq. Declaration as to religion.) 
Where the religion of a deceased person 
ja a fact in Jesue, bis own solemn 
declaration about hia religion, made tn 
a forma) document, e.g., in his will, is 
adinissible in evidence & is entitled to 

eat weight. Such declaration would 
x0 admissible under Kvidence Act, 
ag, 1! (2), 14, & 21 (2).— LRONG HONE 
Waring v. LEON AH FOoON (1929), 
I. Lic k. 7 Ran. 720.—IND. 


PART Il. SECT. 5, SUB-SECT. 2.— 
Ez. (b). 








ie use 
the same way 4A 


1 cases.— ROGERS 
1) 4 D. I. R. 445 ’ 
.-~-CAN. 


+ (1931) 1 


7152 il ——-~.}—In so far as words 
used by deceased wore statements of 
were inadmissible 
as there was nothing to show that 
deceased knew them to be contrary to 
his pecuniary or proprietary interesta 


has 


Cases 960—1888a. ENGLISH AND Empire Dicest SupPLEMENT. 


969. Add. Annotation :—Refd. R. 
Ee p. Wilkinson (1926), 90 J. P. 191. 

Stoney v. Haast- 

C. & Devonshire (1926), ¥5 


bourne R. 
L. J. Ch. 312. 


1024. Add. Annotations :—Consd. Stoney v. East- 

bourne R. C. & Devonshire (1926), 95 L. J. Ch. 
Hue v. Whiteley, [1929] 1 Ch. 440. 
Refd. Trafford v. Trafford (1929), 45 T. L. R. 


312 ; 
502. 


v. Copestake, 


1026. Add. Annotation :—Refd. 
ee os C. & Devonshire (1926), 95 L. J. 
$1 


1040. Add. Annotation :—Consd. Tolley v. Fry 


a 


Stoney v. East- 


J.S. & Sons (1929), 46 T. L. R. 108. 


1060a. 


1057. Add. Annotation :—Folld. Palin v. Ponting, 
[1930] P. 185. 


1060. Add. Annotation :—Folld. Palin v. Ponting, 
[1930] P. 186. 


——.]—-PALIN v. PONTING, No. 5571a, post. 


Part IIl—Modes of Proof and Weight of Evidence. 


1088. Add. Annotation :—As to (1) Refd. Muscroft 
v. Stewarts & Lloyds (1928), 140 L. T. 64. 
statutes which concern 


the King are genera] laws, of which the judges 
will take notice without pleading.—Crom- 


1200a. —--— 





J—All 


WELL’S (LORD) CASE (1578), 4 Co. Rep. 12, b; «R 
16. R. 877. A.C 
1260. Add. Annotation :—--Refd. Hain S.S. Co. v. 


Board of Trade, [1928] 2 K. B. 534, 


—--.]}—It is the settled practice, ‘of 
the ct. to take judicial notice of the status 
of any foreign Govt., & for that purpose, 
in any case of uncertainty, to seek information 
from a Sceretary of State, & the information 
so received is conclusive.—DUFF DEVELOP- 
MENT Co. v. KELANTA:< GOVERNMENT, [1924] 
A.C. 707; 93 L. J. Ch. 348 ; LJ 
40 T. L. R. 566; 68 Sol. Jo. 559, H. L. : 


Ae Oe ala. Engelke v. Musmann, [1928] A. C. 433. 
Ref arene Exploration Co. (1910), Ltd. v. 


1264a. 





North © 
h., a oat 1 Ch. 1 


1267. Add. Annolation :—As to (1) aaa The 
Jupiter (No. 3) (1927), 137 LL. 


1269. Add. Annotution :—Refd. 
[1927] P. 311. 


when he made them; & it so far ag 
they rolated to opinion on what was 
fu waccused’s mind they were not 
admissible, as they were not statements 
of fact.—R. wv. Souwarz, [1923] 
8.A.S. Rh. 347.—A0D8S. 


PART ae SECT. 5, SUB-SECT: 6.---A. 
908 ae aie WELL vv. URQU- 
HART, HDS0] 2D. L *R. 547.--CAN. 


nae Il. SECT. 5, SUB-SECT. 5.—B. 


6 vi. —---- --—-.]-—Crorr v. WAM- 
sete, [1930] 2 D. les ~-996; 1M. P. Rh. 
415. ~—CAN, 


PART Il. SECT. 10, SUB-SECT. 1. 
CourT v. HOLLAND, 
Ex p. HOLLAND & Watss (1879), 
8 P. R. 219,—-CAN. 


ie Ill. SECT. 5, SUB-SECT. 2.—C, 
-+~Thoe means by 
which a judicial officer may become 
er de rete officially with the law are 
ee to those provided uy arin 
10 of Manitoba Evidence Act, R.S 
1913, for the proof of Sotatiouc: 
orders; ete. ; judges & magistrates aro 
entitled to act on their own knowledge 
that a certain Act is in force without 
having before them the proclamation 
bringing it into force.— 2. v. WAGNER, 
[1931] 2 W. W. R. 650.—CAN, 


PART Ill, SECT. 5, SUB-SECT. 2 

1217 1. Duty of court to take iter 
of~—Contract snd | fo Lord’s Day 
act. }— LisTER BURNS & Co., “0311 


i.—— ——. 











3. Lb. R. 105. CAN. 


519 ; 


131 L. T. 676 ; 


C. C. 221. 


Ce L. T. 619. 


The a 


PART III. SECT. 5, ppaayree Ne 2.—E, 


st. Native law, customs dé usages. }— 
Necono vr. Nucogo, (1929) ADD: D. 
233.—8. AF. 


PART III. SECT. 5, SUB-SECT. 5.—-C. 


su. What is forcign State aria Civil 
Procedure Code, 8s. 84—-Gadwal State.}-— 
Held ; Gadwal State is neither a 
sovereign State nor a foreign State 
within sect. As of the Civil Procedure 
Code.—-VENKATARAMI v. RAJA OF 
Gapwat. (1030), I L. R. 53 Mad. 968.— 


PART III. SECT. 5, SUB-SECT. 6.-—-A. 

av. ‘* Unor rpantece, territory.’’}—On an 
uppeal by the Crown fon the dis- 
missal of a charge under Govt. Liquor 
Act, it wax objected that the notice of 
intention to appea) was not filed until 


the 20th day after the coawictloli, & j 


that there waa no proof before the ct. 
that the place where tho cause of the 
furormenee or complaint arose was 
situate in unorganised territory :— 
Held: in view of sect. 103 of Summary 
Convictions Act, & of the definition 
of ‘unorganised territory ’"’ in the 
Interpretation Act, the ct. must take 
judicial notice of the fact that said 
place Paden a unorganised posta A — 


rel. NELSON t. CASSAND 
a . G, 11929) 1 Ww. W. KR. 866; 52 
m. Car. 326.—CAN. 
teh il. SECT. 6, SUB-SECT. 6.—-B. 
e 1. ——.}-—Judicial notice cannot 


be taken of the fact that a particular 
place is within a certain judicial district 


4 


1819. Add. Annotations :—Consd. 
London, Midland & Scottish Ry. Co., [1931] 
A. C. 351; 
Council (1930), 23 B. W. C. C. 263. Refd. 
Lawrence v. Matthews (1924), Ltd. (1928), 
97 L. J. K. B. 758; 
Waterproof & Rubber Co. (1930), 144 L. T. 
Smith v. Stepney Corpn. (1929), 22 
B. W.C. C. 461. 
1338. Add. Citations :—([1925] 1 K. B. 399; 94 
. K. B. 497; 


1270. Add. Annotation :—Consd. Musmann 9». 
Engelke (1927), 96 L. J. K. B. 824. 

1301. Add. Annotation :—Refd. Brown v. Leech 
(1924), 94 L. J. K. B. 48. 

1306. Add. Annotation :—As to (1) Refd. Addie 

-) oo (Collierics) v. Dumbreck, [1929] 


Simpson wv. 


Sparey v. Bath Rural District 


Holden v. Premier 


132 L. T. 267; 17 B. W. 


Add. Annotations :—Refd. Welsh Navigation 
Steam Coal Co. v. Evans, [1927] A. C. 834; 
Nugent v. Londonderry Collieries (1929), 141 


1838a. Production of plan from photograph. ]— 
UNITED STATES SHIPPING BOARD v. THE ST. 
: ALBANS, No. 3935a, post. 


erat teeter ee RSS SOS Soe SE A A NARA A sch etree 


or of the distance of one place from 
another or of the identity of a place 
referrod to in one document with that 
of a place referred to in another docu- 
ment, even though the names be the 
saine,— HYNES v. ALTON, {1928) 3 
W. W. K. 261.—CAN., 


PART Ill. SECT. 5, SUB-SECT. 7.—D. 


h i. Bar-rvom—TPlace where liquor 
kept.}—On the description of a room 
as a bar-room of licensed premises, 
judicial notice is‘to be taken that this 
is a room where alcoholic Hquor is 
kept.— FRANCE +. ea [1926] 

care S. R. 214.—AU 


ger III. SECT. 5, SUB-SECT. 7.—G. 


S.P.—R. e McPHERSON (1915), 
33°W. “Li R. 21; 9 W. W. R. 618; 8 
Sask. L. R. 412.—CAN. 


q ii. H1ome-brew—Intoricating liquor.] 
—The ct. will not take judicial notice 
of the fact that kome-brew is an 
Teese ne ie vise ——R. v. MARSHALL, 

3; 43 Can. Crim. 
Cas.” 53, 11924) 3 aie W. BR. 865.— 


8 i. Afode of conducting i Gee 
ping-places for trams.)—Held: the ct. 
could take judicial notice of the mode 
of conducting traffic on an cstablished 
system of tramways in a city & its 
suburbs, including the fact that thore 
were recognised stopping-places for 
ome ae fi Mh fare recht MADE BY set 

UNCIL, Hz p. Hi 
Tipael ¢. A. 8S. R. 326.—AUS. an 


1877. Add. Annotations :—Reftd. Robert A. Munro 
& Co. v. Meyer, [1930] 2 K. B. 312; Lever 
Bros., Ltd. v. Bell (1930), 47 T. L. R. 47. 

1382a. ———.]—HALIFaAx’s (LORD) CaSE (undated), 


98a. 
‘Annotation :-——Consd. Williams v. East India Co. (1802), 3 


cited in Bull. N. P. at p. 2 
East, 192. 


1402. Add. Annotation :—Expld. al Chand Mar- 
wari v. Mahant Ramrup Gir (1925), 42 


T. L. R. 159. 


1418a. ———- ———.]—-In the Goods of SERGEANT 
(1872), 26 L. T. 669; 36 J. P. 696; sub nom. 
In the Goods of SERJEANT, 20 W. R. 872. 


-]|—(1) If a person has not been | 
heard of for a term of not less than seven 
years, there is a presumption of law that he 
(2) The onus of proving the death 
of the person at any particular date must rest: 
with the person to whose title that fact is 
essential._-LAL CHAND MARWARI v. MAHANT 
RAMRUP GIR (1925), 42 T. L. R. 159, P. C. 
-]—A husband pps from a main- 
. &@ week made by 

justices on the ground that the wife was 
previously married in 1919, that she had 
admitted her previous husband was alive in 
1922, & sh« had not proved his death so as 
to validate i-er marriage to applt. on Feb. 28, 
the justices were wrong in 
ruling that the onus was upon applt. to 
prove that the previous husband was alive. 
The justices ought to have concluded from 
the wife’s evidence that the marriage in 





is dead. 


14387a. 
tenance order of 24. 6 





1930 :—Held : 


ee ee « 


PART III. SECT. 6, SUB-SECT. 6.—~A. 


st. Evidence of—Whether Public. 
Administrator requires same as court of 
law. )J— Re TIERSTROM (1905), 1 W. L. R. 

5.— CAN. 

sv. Question of fact.}—Death is a 
tuestion of fact which must be estab- 
lished by the preponderance of evi- 
dence; either by direct. evidence of 
death or by the proof of such circum- 
stances as may reasonably lead the et. 
to conclude, that there can be no other 
satisfactory accounting for the dis- 
appearance or absence of the person 
whose death is suught to be established. 
The evidences submitted in the present 
case was held insufficient to warrant 
that. conclusion.-~—#te BAILLIE ESTATE, 
MONTREAL TRUST Co. v. BATLIIE, 
(1930)}3 W.W.1. 92; 4D.L. 1021. 
-——CAN. 


PART II. SECT. 6, SUB-SECT. 6.—B. 


aw. General rules.|—There are two 
grounds upon which the ct. will make 
an order presuming death: (a) when 
the time clapsing between disappear- 
ance & the application is so long as to 
raise the inference that the person is 
dead ; (6) when the person disappeared 
in circumstances which lead to the 
inference that he died at a particular 
time.—-te WIvppICcOMBE (1929), 50 
N. L. R. 311.—S. AF. 


1410 xviii. —— ——— ]—2e Jeera, 
{1924] 1 W. W. R. 735.—CAN 


1410 xix. ——— ———.}— Re Dr 
fAlta.), {1926) 3 D. L. R. 140; 
W. W. R. 148.—CAN. 
1410 xx. ——.J—Re HIcKEY, 
DWYER v. Hicwey, {1925] V. L. BR. 
270: 31 Argus L. Rt. 261.—AUS. 


1410 xxi. -}—H. married 
M. in 1899, who deserted ber in 1990. 
Casual inquiries as to his whereabouts 
were made, but he war not afterwards 
heard of. B. made his will on May 14, 
1915, & went through a form of 
marriage with H. on June 24, i915 :— 
Held: the death of M. should be pre- 
sumed so as to qualify H. to remarry B. 
in 1915, & therefore B.'s will was re- 
voked by his marriage.—In the Estate 


¥ 


MILLE 
[1926] 
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Feb. 1980, was void. Fresh evidence, now 
admitted, showed that the wife & the 
previous husband were still living together 
“8 @ married couple in 1926. 
was allowed & the order discharged.—IVETT 
v. Iverr (1930), 148 L. T. 680; 94 J. P. 237; 


The appeal 


28 L. G. R. 479; 29 Cox, C. C. 172. 


1489a. 





1505. Add. 





1526a. 


3 East, 192. 
of BARNETT, 22 Tas. L. LK. 83.—AUS, 

1410 xxii, —-- ._}—The ct. has 
jurisdiction declare tbat a person 
who naa not been heard of for more 
than Geven years shall be presumed to 
be ucad, even though the sole object 
of appe!. 'n obtaining the decluration 
is to clear the way for his or her 
remarnage.-he DELOLI, [1929] 3 
DL. R. 763; 2 W. W. RR. 327; 38 
Man. L. R. 27°.-—CAN. 

14138 v. ——. ———.]}— Re TomMrs 
(Man.), [1927] 2 D. LR. 864; (1927) 
1 W. W. Kt. 429.—CAN. 

1413 vi. Strong 
incentive to disappear— Death not pre- 
sumed. }-~-O*DONNELL &. NORTH AMERI- 
OAN LIFE ASSITRANCE Co., [1027] 3 
D.L. R. 412; 60 0. L. RR. 502.—CAN. 

of. -—-- Disappearance at sea.|--- 
EC ACUEI MAN: (1930) 1 W. W. RR. 999. 











oii. —--— Disappearance of aged & 
infirm person.}—-‘Testator, Who was aged 
seventy-seven, & failing in health & 
mental vigour, disappeared in 1925 
fromm his home, which was situated in 
very rough country, & twelve miles 
from the nearest railway station. A 
careful search in the surrounding 
country waa made by two constables, 
assisted by black trackers & about 150 
other persons, for a week after his dis- 
appearance, but he was not seen or 
heard of again :—-Held : was sufiicient 
evidence on which the ct. might pre- 
sume that he was dead, & he had died 
on or about the date of his disappear- 
ance.—Rte Horn (1930), Argus L. R. 
280.—AUS. 

ax. Death of writer of old Ictters,j|— 
Where papers about 45 years old are 

roduced before a ct. it may presume, 
n the absence of evidence to the con- 
trary, that the writer was dead at the 
time they were produced.—JaABLBAR 
ALI SARDAR v. MONMOHAM PANDEY 
(3928), I. L. n. 55 Cale. 1216.— IND. 


PART IHL sack 6, SUB-SECT. 6.— 


3 if. ——.—-Unuier Indian Evt- | 


142 
dence Act, 1872, a. 108, when the ct. 
bas to determine the date of the death 


5 


to survivorship among 
is occasioned by one & the same cause. 
question is one of fact, & if the evidence does 
not establish the survivorship, the law will 
treat it as a matter incapable of being 
determined.—Re NIGHTINGALE, FLARGREAVES 
v. SHUTTLEWORTH (1927), 71 Sol. Jo. 542. 


Annotations :—Refd. 

Griffiths v. Deloitte, [1926] Ch. 663; I. 1. 

Comrs. v. Bone (1927), 138 Tax Cas. 20. 

.J—HALirax’'s (LORD) CASE (undated), 
cited in Bull. N. P. at p. 298a. 

Annotation :-—Consd. Williams ». 


2 rat. | ie eeenn oe = 


1445a. On party to whose title fact essential.|— 
LAL CHAND MARWARI v. MAHANT RAMRUP 
Gir, No. 1421a, ante. 

1454. Add. Annotation :—Consd. Monckton v, Tarr 
(1930), 23 B. W. C. C, 604. 

1459a. ——- -———.]—DokE d. FRANCE v. ANDREWS 
(1850), 16 Q. B. 756; 117 BH. R.. 644. 


Annotations :--—Consd. Prudential Assce. v. Edmonds (1877), 
2 App. Cas. 487; Lyell v. Kennedy (1887), 56 L. T. 647 ; 
Zee Stollery, Weir v. Treasury Solicitor, [10926] Ch. 284. 


.}—There is no presumption of law as 


ersons whose death 
The 


Re Deloitte, 


East India Co. (1802), 


—— 





of a person who has not been heard of 
for 9 neriod of more than seven years. 
there is no presumption that he died 
at the ond of the first seven years, or 
at any partteular date.—LAL CHAND 
MARWARI v,. IRaAMRUP Gin (1925), 63 
BS R. Ind. Apy. 24,.-—IND, 


PART III. SECT. 6, SUB-SECT. 6.— D. 
t i, ----—.J~—He Forsyti (N. §&.), 
(1027) 2 1). 1a WR. 72.—-CAN, 


PART III. SECT. 6, SUB-SECT, 6.—-E. 


1493 1. Onus of | ieee on party 
axecrtiny  affirmative.}--CAMPRELL  v. 
Cox & Mrrouktny, (19380] 1 D. L. lh. 
640; 42 B.C. lt. 120.—CAN. 


PART III. SECT. 6, SUB-SECT. 6.—F, 


1497 1. Whether presumplion exrtata,) 
——-Although death will, in a proper care, 
he pre ined: there in no presumption 
that the person died without issue.— 
Re SAUNDERS, PARK v. AUSTIN, [1928] 
N. 4% L. R. 301.--N.Z. 


PART Ill. SECT. 6, SUB-SECT. 7. 

fi. ——--.} —MAcrak », WALSH (1 oA 
278. R. N.S. W. 200; 44 N.S. W, 
WwW. N, 71.—AUB. 


PART III. SECT. 6, SUB-SECT. 8. 

1626 ij. ——.]-- R. vw. O'HARA (N. B.) 
(1927), 48 Can. Crim. Cas. 231.— CAN. 

{ (p. 178) i. A8 to delivery of package 
by common carrier lo consignee, |—-Where 
a package is delivered to a railway or 
express co., or other similar common 
carrier, for transportation to a nained 
consignee, & the consignee receives 
a package answering the description 
of that sent by the consignor, It will 
he held. in the abeenee of proof to the 
contrary, that the package rent was 
identical with that received ; & where 
a@ packnge has been so delivered to such 
a common carrier for transportation, 
it will be held that ft was received by 
the consignee in due course, unless there 
is Facot to the contrary.-~R. v. PINNO, 
[1925) 1 W. W. R. 737.—CAN. 


r(p.179)1. Asto parly being adminia- 
McLean (1868), 7 


| trator. | — SMITH v. 
N. Ss. e {1 G. & QO.) 310.— CAN. 


Cases 1581-19888.  EnouisH anp Emrmes Diczsr SUPPLEMENT. — 


1881. Add. Annotation :— Refd. 
Avgherino, [1928] A. O. 290. 
1550. Add. Annotation :—Consd. Banco de Portu- 
gal v. Waterlow & Sons, Ltd. (1981), 47 


T. L. R. 359. 3 


Busby  v. 


1567. Add. Annotation :- 


—Refd. Monckton v. Tarr 


(1980), 28 B. W. O. O, 504. 





1586. Add. Annotation :—Apld. Re Davis’s Trade 
basher sane v. Sussex Rubber Co., [1927] 


Part IV.—Documentary Evidence. 


1688a. Entry in marr 
ROcHFORT (1837), 


1664a. ——.]—R. v. 


A. C. 632. 
1829a. 
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PART III. SECT. 6, SUB-SECT. 10. 

sa. Identity of persons —-_From 
identity of names.)--SEWELL ¥. URQU- 
FART, (1930) 2 D. L. R. 547.—CAN. # 

sb. Accuracy of scientific instrument.) 
—The working accuracy of a scientific 
inetrument will not. be presumed unless 
4t appears to the ot., elther by judicial 
notice, assixted, if necessary, by von- 
sulting standard works of referen.«, or 
by appropriate evidence, that the 
instrument in queation is a acientitic 
instrumient.--CRAWLEY v. LAIDLAW 
sl aa L.R. 311; V.L. HR. 370. 


PART III. SECT. 7, SUB-SECT. 1. 
t i. ———,]——REILY v. LONDON 
CORPN. 1891), 14 P. R. 171.---CAN. 
tii. ——— ——.}—CLouss v. COLEMAN 


PART III. SECT. 7, SUB-SECT. 2. 


bi. —-- —— Accretion.|—A view 
by the ct. of the place of the alleged 
accretion is not merely for the purpose 
of appreciating the other evidence 
but also for the purpose of assisting 
the ct. in reaching a proper conclusion. 
— CLARKE v. EDMONTON (Can.), [1929] 
4D. L. R.1010; res (1928]2 D. L. R. 
154; 1W. W. R. 553; 93 Alta. L. R. 


PART III. SECT. 8. 

1598 x. Nature & application of 
rule.)—-The principle that the evidence 
of a witners who testifies affirmatively 
that ao conversation took place {is more 
valuable than the evidence of one 
equally trustworthy who .denies the 
conversation, is not a rule of law, & 
should only be used with a due regard 
to the circumstanoes of each case & 
should not be resorted to until! other 
means of testing credibility have 
failed; & it should not be applicd in 
a case wherein the conversation 
question constitutes the 
matter at issue between the parties.— 


ra eteeceel 





MoNAROH LUMBER Co., LTD. v. PERRY 
ear Pe 3D. L. R. 8613 [1927] 
Ww. 8 R, 71.-—CAN. . 





1596 {. Telephone conversation 
overheard by bysiander.}—Held: thé 
nature of the testimony, the poeublliey 
of dishonesty & the connection of the 
witness with the matter, wore ciroum- 
stances to determine the weight of 
testimony, but were not valid grounds 
for rejecting the evidence so long as it 
was not hearsay.—WaRREN Gzowski 
& Co. v, Forest & Oo. (1912), 23 
oO. Ww. R. $11 b 46 8. Cc. R. 6 2.—OCAN. 


) ig rte OO ls vw. 
Jur. 592, 

McCartnEY & HANSEN 

(1928), 20 Cr. App. Rep. 179, ©. C. A. 


1766. Add. Annotation :—Refd. 
Shipping Board v. St. Albans Ship, [1931] 


-]—Where an order is given 
verbally for goods, & the person to whom it 
is given puts down the terms of it in writing, 
as a memorandum, but it is not signed by the 
person ordering the goods, the terms of the 
order may be given in evidence, without 


es 


United States 
1938a. 





PART IV. SECT. 2, SUB-SECT. 10. 
1762 ii. ——.]—FoULDs v. BOWLER 
(1908), 8 W. L¥ R. 189.—CAN. 


PART IV. SECT. 5, SUB-SECT. 2.—B. 

si. ——— Will flled in office of Surro- 
gate-General of another province.)— 
Secondary evidence of a will devisin 
real estate in this province, the origina 
will being filed in the office of the 
Surrogate-General of Nova Scotia, is 
not admissible, there be no evidence 
of any law of Nova Scotia prohibiting 
the removal of the will.—DorEr d. 
GILMOUR v, WHITNEY (1838), 2 N.S. R. 
(Ber.) 514.—CAN. 


PART IV. SECT. 5, SUB-SECT. 3.—A. 
b i, ——-.}—-SmiTH ov. NEVILLES 
(1859), 18 U. O. R. 473.—CAN. 
b ii. --—-.}-GLEN BaIn RURAL 
MUNICIPALITY v. HALEY (Sask.), [1927] 
3 D. L. R. 474.—CAN. 


PART IV. SECT. 5, SUB-SECT. 4.—C. 

1941 1. EA ead originals. ]— Deft. 
let land to pitf., & a lease having been 
written, A. affixed seals & signed their 
names to it. It was then eed that 
A. should make a copy of the lease & 
execute it for them in the same manner; 
he did so. & afterwards, in the presence 
of both parties, delivered one copy to 
pitt. & the other to doft. :—Held: they 
were duplicate originals, & either of 
them waa primary evidenoe..—LEONARD 


PART IV. SECT. 5, SUB-SECT. 5.—A. 

o i, ——— ———~. }—GouaGn v. MCBRIDE 
(1860), 10 O. P. 106.—CAN. 
ad cash 


qt. — —— Keconstructe 
book.J—A fire in the office of the 
secretary-treasurer of the plitf, munici- 
pality havi destroyed most of the 
pitf.’s records therein, including the 
record of payment of taxes made since 
tho last audit, the secretary-treasurer, 
under the authority of 6 council, 
employed an office assistant & can- 
vassers, who compiled from the sur- 
vi records & from receipts, cheques 
& other evidence tn the hands of 
tarpayers a statement called ‘‘ the 


reconstructed cash book,” showing the 


by them during two 

In an action against 
the secretary-treasurer to recover an 
amount alleged to have been mis- 
appropriated by him during 1921, 
pitt. vay bie jl ie Pre we 
receipt o w was shown by 
said ** reconstructed cash book ”’ as 
received & said book was submitted 
in evidence :-—~—Held : said book wae not 


6 


amounts paid 
months of 1931. 


producing the written memorandum.—DALI- 
SON v. STARK (1802), 4 Esp. 163; 
677, N. P. ; 
Annotation :-—Retd. R. v. Wrangle (1835), 1 Har. & W. 41. 


1867. Add. Annotation :—Refd. R. v. Anderson 
(1929), 142 L. T. 5680. ; 


-]—Where pltfs. called defts.’ solr. :— 
Held : he could state whether he had a lease 
in his possession, but as he knew nothing 
about it except as attorney 
could not be called upon to 
about it.—ROUPELL v. 
FF. & F. 784, N. P. 


170 H. R. 


* 


for defts., he 
ve any evidence 
Aws (1863), 38 





admissible against deft.; its contents 
were not obtained in the manner con- 
templated by Rural Municipality Act 
&, therefore, it did not, even if it had 
been wholly compiled by deft., con- 
stitute an acknowledgment by him, as 
the entries in the original cash book 
would have done; e had not so 
recognised or acted upon it as to make 
ita contents evidence against him: it 
was not secondary evidence of the 
destroyed cash book; &, the necessary 
foundation not having been laid for the 
purpose, it was not admissible as 
secondary evidence of the taxpayers’ 
receipts & cheques.— GLEN AIN 
RurRAL MUNICIPALITY v. HALEY, [1928] 
8 D. L. R. 306 ; (1928) 2 W. W. R. 184; 
288; 22 Sask. L. R. 559.—CAN. 


PART IV. SECT, 5, SUB-SECT. 5.— 
e (6). 

sr. 4 vit of petitioner— Abaence of 

pire ieen of search made.}—Re BELL 

(1871), 3 Ch. Ch. 239.——CAN. 


PART IV. wae 5, SUB-SECT. 5.— 





- (a). 
2058 iv. ~———~,}—MARVIN . 
OURTIS (1857), 6 C. P. 212.—CAN. 
2058 v. —— —— Evidence of sub- 


scribing wtitnesa.J—In ejectment by 
trustees of a Wesleyan Methodist con- 
gregation for the parsonage Pade erty, 
@ search for & the loss of the eed from 
the patentee to the trustees at the 
parsonage home having been proved : 
—Held: the evidence of the sub- 
scribing witness as to the execution 
of the decd & memorial, with a copy 
of the memorial certified by the 
r, was clearly sufficiont secon- 
dary evidence.—AINLEYVILLE TRUSTER 
WESLEYAN METHODIST CHURLH 1. 
2063 i. Written declaration by testator 
— Lost wiil.}—A lost will may be proved 
He eecondary evidence. The evidence 
of a single witness, though interested, 
whose veracity & competency is un- 
impeachable, s suffidient, & probate 
be ted to such an extent as 
he is able to prove «. 
relative to the will became secondary 
evidence if it is lost.—He Pixr’'s WILL 
(1882). 6 Nid. L. R. 445.—NFLD. 


st. Lost deed—~ Memorandum made by 
predecessor’ in title.}—In seeki to 
rove the: axistence & contenta of a 
ost deed, a memorandum made ina 
book, by a person through whom 
petitioner claimed, was held not to 
evidence in favour of petitioner.— - 
Re BELL (1871), 3 Ch. Ch. 239.—CAN. 


sv. —— Copy produced from cus- 





2128. —_—,. pies cannot be put in of 
| letters of which notice to produce ought to 
be given.—R. v. Moraan, [1925] 1 K. B. 
762; 04L. J. K. B. 672; 188 L. T. 94; 89 
J.P. 135; = Cox, C. OC. 1;,18 Cr. App. Rep. 

180, C. C. A. 
2345a. —— ———.]—DOoRRETT v. MEUX (1854), 15 
| O.B. 142 5 2 _L.R. 807; 23 L. 5. C. P. 221; 
oe eke S. 144; 2 W. R. 480; 139 E. R. 
ba. ——— a —Dor d. St. JoHN v. Hore 
(1799), 2 Esp. 724; 170 BH. R. 510, N. P. 


2476a. ———- ———.]|—-WALLISS ». BROADBENT 
(1836), 4 Ad. & El, 877; 2 Har. & W. 40; 
6L. J. K. B. 269; 111 H.R. 1014. 

2477a,. —— ——]}—CREVELEY v. FULLER (1853), 
18 0. B. 122; 1W. R. 152; 138 EB. R. 1143; 
sub nom. FULLER v. CHEVELEY, Saund. & M. 
101; 20 L. T. O. S. 278; 17 J. P. 105; 17 
Jur. 736 





Oa. ———.|— HARRIS v. CHAPMAN (1868), 
17 L. T. 517, N. P. 
2486a. ——— Though receipt for penalty erased. le 
APOTHECARIES’ Co. v. FERNYHOUGH (1826), 2 
C. & P. 488: 172 E. R. 199, N. P. 
Annolation :—Refd. !..v. Preston (1834), 3 Nev. & M. K. Lt. 31. 
2518a. To prove amount originally claimed.]— 


WICKES v. 'TANNER (1848), 10 L. T. O. S 
504, N. P. 
25H4a, ——- -]—One paper containing 








two different Bea ir for the purchase of 
different lots by different persons, one stamp 
affixed on that part of the paper which con- 
tained the contract of sale with deft., & to 
which the stamp officer’s receipt for one 
penalty referred :—Held : sufficient to legalise 
the evidence of such contracé,--. POWELL vv. 
EDMUNDS (1810), 12 East, 6; 104 E. R. 8. 
Annotations :-—Retd. Ogilvie ». Foljambo (1817), 3 Mer. 43; 
Bradshaw pr. pornete ae 50. & P. 48; Shelton v. 
Livius (1832), 2 Cr. & 411: Bartlett v. ahornell (18383, 
2 Har. & W.16; Evans v. Pratt 1842), 3 Man. Tia; 
Kden v. te Here 13 M. & W. 614; Brett v. Clowser 
(1880), 5 C. P 
2570. Add. Puen ee :—Refd. Nagoremull vw. 
Triton Insce. (1924), 41 T. L. R. 1683; Re 
National Benefit Assce. (1827), 71 Sol. Jo. 880. 


25838a. Objection doubtful.|—An ob jection 


tody of successors of grantee—With stam 

t sement signed by three predecessors 

in title. pega SS v. SUBRAMANYA | AN 
yee py ldeae oe 9), L. R. 66 Ind. 

PD 


anes IV. SECT. 9, SUB-SECT. 3.—A. 
of attorney—Proof 





NNAMA 


it cannot be reciified ‘undor the 

proviso to sect. da site 1911.— | 
v. 

AGENCY (1929), 50 N. L. R. 


PART IV. SECT. 10, SUB-SECT. 8. 


2608 i. Finality of judge’s ruling.)— 
Once the trial judge, with the question 


Vol. XXIL—Evidence. Casee 2180a—819%a. 


uires & stamp will not be 
iven effect to if the point is doubtful.— 
ESTLAKH v. ADAMS (1858), 1 F. & F. 188, 


x. P. 

2587. Add. Annotation :—Retd. N 
Triton Insce. (1924), 41 T. L. R. 

2608. Add. Annotation :—Refd. Koechlin  v. 
Kestenbaum, [1927] 1 K. B. 889. 

2639. Add. Annotation :—-Refd. R. v. Gincolnshire 
JJ.,£x p. Brett, [1926] 2 K. B. 192. 

2707a. .|— DAVIES v. LOWNDES (1835), 1 Bing. 
N. 97; 1 Hodg. 125; 2 Scott, 71; 4 
L. y 'C. P. "914; 131 E. R. 1247; on appeal 
(1838), 4 Bing. N. ©. 478, Ex. Ch. 


2709. Add. Annotation :—Folld. Little v. Little, 
[1927] P. 224. 
After this case add, ‘* See, also, HUSBAND & 
WIFE, No. 2763a.”’ 

2722. Add. Annotation :—Consd. Partington v. 
Pactington & Atkinson, [1925] P. 84. 

2723. Add. Annotation :—Consd. Partington v. 
Partington & Atkinson, [1925] P. 84. 

2757a. In a suit for restitution of 
conjugal rights, the validity of the marriage 
in Jamaica having been proved in 8 previous 
suit of a similar nature between same parties, 
further proof of its validity was not required. 
—VRPERNEY v. VERNEY (1920), 86 T. L. R. 208. 

2880. Add. Annotation :—-Refd. Brown v. Daren: 
ham Urban Counce), [1929] 1 K. B. 737. 

8036. Add. Annotation :—Refd. Selby v. Atkins 
(1926), 185 L. T. 45. 

3122a. ——~ -——--.]---In proceedings in the cts. 
of this country by or against tho ruler of a 
colonial State whose status is disputed a 
written statement by the Secretary of State 
for the Colonies that the ruler is an inde- 

pendent foreign sovereign is equivalent to a 

rommaunisatlon from the Crown &, therefore, 
conclusive, & the ct. will accept ‘it without 
considering whether it is borne out by docu- 
ments which are appended to it.—Durr 
DEVELOPMENT Coa. v. KELANTAN GOVERN- 
MENT, [1923] 1 Ch. 385; 92 L. J. Ch. 278; 
129 L. T. 290; 39 T. L. "R. 187 ; "31 Sol. Jo. 


260, C. A. 
Annotatton : om :—Apld. Engelke v. Musmann, {1928} A. C. 433, 


FE eee eeereney 


that a document r 


remull iv. 








Sete re eee eens ne 


C tonviction | for murder. J—On an applica- 
tion by a husband, who has killed hia 
wife, or his alloruey for a grunt of 
administration a certified copy of the 
conviction is admissible, not merely 
as proof of the conviction, but alsu as 
presumptive proof of the commission 
of the crime.— te NOBLE (Sask.), [1927] 


COLLECTION 
77.—8. AF. 


Of power 
of contents of original only.}—~Where an | of the want of proper stamp present | 1 W. W. R. 938,--CAN. 
office copy of a power of attorney, | in his mind, bas actually mitted a 
purporting to have been executed, document in evidence, Stamp Act, PART IV. SECT. 11, SUB-SECT. 4.-—C. 
versa es La ot Papert Con- calls Pr cacstlige eeient: insion being nee fe Hoidence of commission of 
O ice le” Aciaica Ai in 8. 61, at any stazo of the same suit | crem—Presumplinve nce. |— tte 


Marne . (4), merely obviates the 
eralee y for production of an original 
rte a a enacting that an office 
trument doposited as 


the ground 


or proceeding & hence in appeal, on 
hat the instrument has 
not been BAD stam 


Noss, No. 2087 {, anle.—CAN. 


ped.—GuURDAS 


PART IV. SECT. 11, SUB-SECT. 6.— 
MAL A. (a). 


t hall, furt ManaM CHAND GURANDITTA 

therein BY ecmoiene Dal ped of He ( 1029), I. te Pal Lab. 77.—IND. i ba 4 No ee sd ta fe asnon 
tt 2 —~Held : 

contents, but the eect. does not make | pan Iv, SECT. 11, SUB-SECT. 2. Ca imlethle —JOnMAON' o: KR. (Ont.) 


such copy evidence either of the truth 
of the conten oF te Meeal eae of ee 
person by whom the o m 
ae vw. MULLAN, [1925] N.J. 1. 


26384 il. 
an action for Nien 
on the award 





PART IV. SECT. 9, SUB-SECT. 5.—A. | 4 


{. Reved. on other grounds, 18 A. R. {| the award bea 
135. authority : H. J. 


PART IV. SECT. 10, SUB-SECT. 4.—B. Melbourne ” :— Hf. 
sx. To what documents rule applicable | Co., Lip. . 

—Nolice of appeal.}-—As a notice of 

appeal is not an instrument tendered 

in ible parapet but merely 6 in the 

procedure of appeal, the failure to 


ocument. 


——- ——.}--Where, in 


the Commonwealth 
Ct. of Conciliation & Arbn., th 
evidence of the award was a printed 
purporting to be a cop nyo 


not proved.—Mip-Norrit ELECTRICITY 


Ss. A. 8. R. 273.—AUSB. 


PART IV. SECT. 11, SUB-SECT. 4.—A. JUBTI1 
2667 1. ——— Res inter alios acta— 


(1911), 13 Exch. C, R. 389.--CA 


PART IV. SECT. 11, SUB-SECT, 12. 


3004 1. How prored---Production of 
copy aries in Stationery Office.j-— 
The District Ct. Rules are rules made 


& overtime, based 
e only 


the imprint * 


by a minister within Documentary 
goon, Govt. Printer, Evidenco Act, 1025, 4. 4, & the produe- 
oe ahora ra ea 
e one oie 5 
RORERFORD). (1021) evidence th hat th have 


validly made. ST iONEe vo. DistTricr 
9 UBF ae fae big COUNTY OF KERRY, [19%8) 


4 


Cases 3122b—3428a. ENGLISH AND Empire Digest SUPPLEMENT. 


8122b. ——- ———.}—-Dure DEVELOPMENT Co. v. 
KELANTAN GOVERNMENT, No. 1264a, ante. 

3122c. -}—During the course of the 

argument a question arose as to the nature 

of the relationship of the Crown to the 

territory of which the North Charterland 

Concession formed part, & in order to settle 

‘this question I submitted to His Majesty’s 

Secre of State for the Colonies for his 

decision under the Foreign Jurisdiction Act, 

1890 (c. 87), 5s. 4, two questions: ‘‘ Was the 

territory now known as Northern Rhodesia 

on Mar. 22, 1928, under the protection of 

His Majesty ? ” or “ Was it at that date part 

of His Majesty’s Dominions? ” “he 

decision of His Majesty’s Secretary of State 

for the Colonies, which by the provisions of 

the Act is conclusive, is that on Mar. 22, 

1928, Northern Rhodesia was a territory 

under His Majesty’s protection. It did not 

thens & does not now form part of His 

Majesty’s Dominions (LUXMOORE, J.).—NoRTH 

CHARTERLAND EXPLORATION Co. (1910), 

Lip. v. R., [1931] 1 Ch. 169; 99 L. J. Ch. 
488; 143 lL. T. 623; 46 T. L. R. 566. 

3125. Add. Annotation :—Consd. Musmann v1. 

Engelke (1927), 96 L. J. K. B. 824. . 

3157. Add. Annotation :—Consd. Re Stollery, Weir 
v. Treasury Solicitor, [1026] Ch. 284. 

8158. Add. Annotation :—Overd. Re Stollery, Weir 
v. Treasury Solicitor, [1026] Ch. 284. 

.8159. Add. Annotation :—Folld. Re Stollery, Weir 
v. Treasury Solicitor, ‘1926] Ch. 284. 

3163. Add. Annotation :—Folld. Re Stollery, Weir 
v. ‘Treasury Solicitor, [1026] Ch. 284. 

3164. Add. Annotation :—Folld. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 

3165a. Marriage of parents.]—In an action 

brought by pltfs., who claimed to be two of 

the next of kin of an intestate, for administra- 

tion of her estate, the usual order for inquiries 

as to the next of kin & heir-at-law of the 

intestate was made. In taking those in- 

quiries before the master it became necessary 

to prove the lawful marriage of the parents of 

the intestate before her birth &, as no record 

of the marriage could be found, a summons 

was taken out by pitfs. for the determination 

of the question whether three certificates of 

birth of three of the children, including the 

intestate, of those parents & a certificate of 

death of one of those children were primd 

Jacte or any evidence of the lawful marriage 

of the parents :—Held: the certificates were 

admissible, but not alone sufficient, because 

taken by themselves they did not identify the 

ersons therein mentioned. It would be for 

he master at the inquiry to determine 

whether the _ certificates, taken in con- 











junction with the other evidence adduced i 


1 rs on 





Oo darn 


PART IV. SECT. 11, SUB-SECT. 15.— 


sx. Proof—Writ of execulion.}— sh. Certtficite 
Sane oe DREWS (1827), N. B. Dig. | anatomy.}—A oertificate 


STOCKING 


PART IV. SECT. 12, SUB-SECT. 10 — 
A. (d). 


) professor of 


rofessor of anatomy at the Grant 
edical Collezwe, Bombay, as to certain 
bones submitted to him for examination, 


before him, were sufficient to establish the 
fact of marriage between the parents in 
question. Re Wintic, No. 3158, overd.— 
Re STOLLERY, WEIR v. TREASURY SOLICITOR, 
{1926} Ch. 284; 95 L. J. Ch. 259; 1384 L. T. 
430; 90 J. P.90; 42 T. L. R. 253; 70 Sol. 
Jo. 885; 24 L. G. R. 178, C. A. 

3177a. Marriage of parents of deceased.]— 
Re STOLLERY, WEIR v. TREASURY SOLICITOR, 
No. 3165a, ante. | 


3179. Add. Annotation :—Distd. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 


8287. Add. Annotations :—Apprvd. Hendon Paper 
Works Co. v. Sunderland Assmt. Com., 
[1915] 1 K. B. 768. Folld. Fowler (Leeds) v. 
Yunslet Assmt. Com., [1917] 1 K. B. 720. 
Expld. & Distd. Gateshead Union Assmt. 
Com. v. Redheugh Colliery, [1925] A. C. 
809. | 

8288. Add. Citation:—1 B. R. A. 210. 

Add. Annotations :—Folld. Fowler (Leeds) v. 
Tiunstet Assmt. Com., [1917] 1 K. B. 720. 
Expld. & Distd. Gateshead Union Assmt. 
Com. v. Redheugh Colliery, [1925] A. C. 
309. Refd. Davisv. Pontypridd Union Assmt. 
Com., Rhondda Overseers & Rhondda U. C. 
(1916), 85 L. J. K. B. 15465. 

3289. Add. Citation :—2 B. R. A. 592. . 
Add. Annotation :—Expld. & Distd. Gates- 
head Union Assmt. Com. v. Redheugh 
Colliery, [1925] A. C. 309. 


8309. Add. Annotation :—As to (2) Refd. Hearts 
of Oak Assurance Co. v. A.-G. (1931), 47 
T. L. R. 579. 

8349. Add. Annotation :—Consd. 
Avgherino, [1927] 2 Ch. 33. 

3371. Add. Annotation :—Refd. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 

3377. Add. Annotation :—Consd. Re Stollery, Weir 

v. Treasury Solicitor, 1926] Ch. 284. 

3388. Add. Annotation :—Consd. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 

3389. Add. Annotation :—Consd. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 

8419a. S. P. MONEY v. Monrey & TURNER (1927), 
71 Sol. Jo. 666. 

3422a. .j—As Jersey is in the 
diocese of Winchester, it is unnecessary to 
call a Jersey lawyer to prove a marriage 
celebrated in a church in Jersey.— PRITCHARD 
v. PRITCHARD (1920), 37 T. L. R. 104. 

8428a. ——— -+-A marriage performed 
by a Church of England clergyman in an 
Anglican Church in British India may be 
proved either (1) by production of the India 
Office certificate, or (2) under Evidence 
(Colonial Statutes) Act, 1907 (c. 16), by 
production of the marriage certificate issued 





Busby _v. 

















ior 


has a copy of a regulation made by a 
Minister of the Crown in his possession 
at the trial & available for the perusal 
of the justice hearing the case, does not 
amount to its ‘“ production ” within 
Canada Evidence Act, s. 21, at least 
when no opportunity is given the 


from the 


sy. —-—- ———-.}—Dor d. § 
awe (1842), 2 Ont. Dig. 2665.— 


PART IV. sea ar bata 10.— 


sa. British consul abroad—Certificate. 
on point of law.}-—A' British consul may 


prove by his oertificate a point of 
oreign law which he is competent to 
prove by affidavit.—Re ERGMAN. 
STATE, (1938] 1 W. W. R. 601.—CAN,. 


is not per se admissible in evidence, 

but must be proved by calling the 

professor as a witness.—R. v. AHILYA 

(1922), I. lL. R. 47 Bom. 74.—IND. 

PART IV. SECT. 12, SUB-SECT. 14. 

. 86. Regulation of Minister of Crown— 
’ counsel 


f ng — 
Whether amounts to production.}—The 
fact that counsel for the prosecution 


g 


accused's counsel to peruse it or object 
to it.—R. v. YEE CLuN & YRFE Low 
ak. (1929) 1 D. L. R. 194; 50 
Can. Crim. Cas, 440; [1928] 3 W. W. 
R. 558.—CAN. 


PART IV. SECT. 12, aimee 15.— 

1 i. Value as evidence.}—H 
v. PoRTAGE LA PRAIRIE CORPN. (1 
18 Man. L. R. 693.—CAN. 





EaTH 
909), 


from the Church & signed by the clergyman, 
together with the relevant Indian Act.—- 
PaWwsoN v. PAWSON (1930), 99 L. J. P. 142; 
148 L. T. 440; 46 T. L. R. 548. 


3428b. ——— ——— Of entry in ecclesiastical register 
——With relevant Indian Act.}—Pawson v. 
PAWSON, No. 3428a, ante. 

8435a. -}—A marriage in the 
Anglican Cathedral at Shanghai, China, may 
be proved by the production of the marriage 
certificate, duly signed by the clergyman, as a 
common law  wmarriage.—MATTHEWS  v. 
MATTHEWS (1930), 99 L. J. P. 142; 143 L. T. 
440; 46 T. L. R. 643. 


3436a. —— -—— South Africa.]—Warer- 
FIELD ¥. WATERFIELD & PRETORIUS (1929), 
73 Sol. Jo. 300. 

8487a. ara eet 

B.) v. L. (1919), 36 T. L. 

225. 























eee 


.)—L. (OTHERWISE 
- 148; 64 Sol. Jo. 


3466. Add. Annotation :—Refd. R. v. Moscovitch 
(1927), 188 L. T. 183. 

3483a. ——.]—Held: the production of the 
register from the custom house was con- 


clusive evidence of ownership.—MARSH v. 
ROBINSON (1802), 4 Esp. 98; 170 BK. R. 655, 





8518a. Stationers’ Hall register—Of first per- 
formances of dramatic productions. }—FaLcon 
vw. Famous PLayers Fitm Co., Lrp., No. 
624a, ante. 

3526. Add. Annotation :—Refd. R. v. Minister of 
Health, Bz p. Yaffe, [1980] 2 K. B. 98. 

3543. Add. Annotations :—--As lo (2) Consd. Falcon 


———. 
tare Ao ee ree eens = 


ce a re er 0 pt ee rene male es oy Ae cea mere 
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vy. Famous Players Film Co. (1926), 185 L. T. 
650. Apld. Re Stollery, Weir v. Treasury 
Solicitor, [1926] Ch. 284. 


3547. Add. Annotation :—Refd. Stoney v. East- 
bourne R. D. C., [1927] 1 Ch. 867. 


3572. Add. Annotation :—Refd. Busby v. Avghe- 
rino, [1928] A. ©. 290. 


3580. Add. Annotation :—Refd. Busby v. Avghe- 
rino, [1928] A. C. 290. 


$584. Add. Annotation :—Refd. Stoney v. East- 
bourne R. C. & Devonshire (1926), 185 L. T. 
281. 


3589. Add. Annotation :—Refd. Busby v. Avghe- 
rino, [1928] A. O. 290. 


8686. Add. Annotation :—As to (2) Consd. Busby 
v. Avgherino, [1927] 2 Ch. 338. 

3784. Add. Citation :—2 B. R. A. 582. 

3802a. ———.]—HaAYNES v. Hayton (1828), 86 
L. J. 0.8. K. B. 231. 


Annotations :—Consd. Bossey v. Windham (1844), 6 Q. B. 
166; White v. Morris (1852), 11 C. B. 1015. 


3850a. Following letters.|——letters following 
a letter written “ without prejudice ”? should 
be treated as being also inadmissible, unless 
there is a clear break in the chain of corre- 
spondence to indicate that the ensuing letters 
are open.—-INDIA RUBBER, GuTTA PERCHA & 
TELEGRAPH WokkKS Co., Lrp. v. CHAPMAN 
(1026), 20 B. W. C. ©. 184, 0. A. 

8860. Add. Annotation :-~Refd. Hobbs v. Tinling, 
ea ‘v. Nottingham Journal, [1929] 2 


3902. Add. Annotation :---Refd. Layzell v. Thomp- 
son (1927), 137 L. T. 106. 





ike eee a te ge ee ene 


PART IV. SECT. 12, SUB-SECT. 19.— 
C. (d) fii. 


se. Certificate of baptism—<Admia- 
sible.]|—SUTHERLAND v. YOUNG (1884), 
] Man. L. R. 38.——CAN. 


PART IV. SECT. 12, SUB-SECT.19.—G. 

sf. Register of titles to land kepl 
under Local Registrution of Title 
(Jreland) Act, 1891 (c. 66).J—The above 
register is a public register & the 
documents keptin the office for registra - 
tion of titles are public documents.— 
Re FrrzGERaLp, (1925) 1 I. R. 42.— 

sg. Proprictor’s Registry Bool.}— 
FULTON v. CREELMAN, (1930) 4D. L. R. 
43; on appeal, [1931} 5. C. R. 221; 1 
D. L. R. 733.—CAN. 


PART IV. SECT. 12, SUB-SECT. 20. 

sh. Wright of evidence.J}—The im- 
portance as evidence of revenne 
records, admissible under Indian 
Evidence Act. 8. 35, varies with the 
circumstances.—GANGABAI_ v. FAKIK- 
inp (1929), I. L. R. 54 Bom. 336.— 


PABT IV. SECT. 12, SUB-SECT. 21. 


si. How proved.}—The contents 
of a atatute of any province within the 
King’s dominions may be proved by 
the production of a copy purport 
to be printed underthe authority of 
the Legislature of that province.— 
NORTHERN Trusts Co. vt. MCLEAN, 
pee) 3D.L.R.93; 58 O. L. R. 683.— 





PART IV. SECT. 12, SUB-SECT. 22. 

8j. Records of secretary of province— 
Entry as to delivery of patent—In 
serrelary’s handwriting—- Whether proof 
Ef Bosscsstom of palent }—Qu. : whether 
the evidence of the secretary of the 
rovincoe, that it a Va by an entry 
nm his own handwri , in a book kept 
for such entries, &® patent was 
delivered to A., & that he therefore 


felt. sues that it was delivered to A. 
or iis servant, but has no recollection 
of it, is suffleient to charge A. in trover 
with the voseesuion of euch patent.— 
HAMpsxen v, BuvLron (1836), 5 OJ 8. 
23.— CAN. 


PART IV. SECT. 18, SUB-SECT. 2.—A. 

3679 v. ——.}—Account books aro 
admissible in evidence, under Itvidence 
Act, 1872, 8. 34, without any formal 
proof that they were regularly kept in 
the course of business. The Legis- 
lature, in sect. 34, has dispensed with 
the necessity of such formal proof, 
which was required by the former Act 
II. of 1855. In order that account 
booke may be deemed regularly kept 
in the course of business, it is not 
necessary to show that they bad been 
entered up as & when tho transactions 
took place.---IEMPRROR vt. NARRBADA 
noo. (1929), L. L. RR. 51 All. 864.— 


sl. Corporaiion or partnership books.) 
—-Ft. wv. SMART & Youna; Kh. 
PATERSON & CAMPBELL; R. v. STOBIE 
ein {1931] 2D. Iu. R. 207.--- 


PART IV. SECT. 13, SUB-SECT. 2.—B. 


th. 7'0 prove to whom credit given.}-— 
WHITE ». MILLER (1888), 27 N. B. RK. 
143.— CAN. " 


PART IV. SECT. 13, SUB-SECT. 4. 


sc. Fiooks of ratlway comnanies-—-- 
Repair hook.J|—CAaANnanda CENTRAL Ky. 
cane McLAREN (1883), 8 A. R. 564.-— 


PART IV. SECT. 13, SUB-SECT. 5. 


—— J+A bovok main- 
by members of a family of 
hereditary bards, containing entries 
of domestic events occurring in the 
famiiy to which they rendered service, 
the eventa recorded being such as are 
usually known to a family bard in 
connection with his calling :—Held: 


9 


di. 
tained 


adinissibic us evidence concerning the 
Segue of the metnbers of the 
family, whose history was centered 
theroin.---ANANDI v. NAND LAL (1024), 
I. L. R. 46 All. 665.—IND. 


PART lV. SECT. 13, SUB-SECT. 7.-——B. 


3843 li. S_ P, Murry v. MACHIN 
(1926), 47 N. Ik. R. 236.—S8. AF. 

Li. ---— Sabsequent correspondence 
on same. aubject.)—In order to render 
letters writton “without prejudice ” 
jnadwilssible as ovidence it must appear 
that thers was a digsputo or negotiations 
penlas between the partica & that the 
efters wero written bond fide with a 
view to its settlement. Letters written 
“without prejudice ” protect subse- 
quent correspondence on the same 
subject -matter.—-McLeEop v. PRARSON, 
[1931] 3 W. W. 1 4.--CAN. 


PART IV. SECT. 13, SUB-SECT. 11. 


3870 {. Admiasibility.)--Held: a 
telegram received by plitf. froin 
deceased was not admissible in evidence 
without proof that deceased had sent 
a telegram in those terms, & that tho 
original telegrain, signed by dccoascd, 
had been destroyed or loxt.—ADAMBON 
v. VACHON (Sask.) (1912), 22 W. L. BR. 
494.-—-CAN. 


PART IV. SECT. 13, SUB-SECT. 12. 


qi. —— ——--.]—- Will proved before 
a notery public, & recorded during 
the Hfetime of testator, properly 
admitted in ovidence.--MURRAY _v. 
Durr (1895), 33 N. B. KR. 351.—CAN. 

sd. Necessity for proaueton of. |j— 
Where pltf.’a counsel in opening his 
case atated it as a question of legiti- 
mucy, & that deft. claimed under a 
will, & the defence was conducted 
without the production of the wil] 
aa if the statement of the counsel had 
rendered that unnecessary :--Held: it 
ought to have been produced.—Dor 
d. KREAKEY v. BRKAKEY (1846), 2 
U. Ci R. 349.— CAN. 

26* 


Cases 3007—4029. ENGLISH AND Empree DicEstT SUPPLEMENT, 


8907. Add. Annotation :—Ae to (8) ‘Refd. Moser 
v. Ambleside U. D. ©. (1925), 89 J. P. 118. 
8911. Add. Annotations :—Consd. Stoney v. Haat- 
bourne R. C. & Devonshire (1926), 95 L. J. Ch. 
312; Trafford v. Thrower (1929), 45 T. L. R. 
or Refd. Hue v. Whiteley, [1929] 1 Ch. 
3914. After this case add ‘* See, also, HIGHWAYS, 
Nos. 355a, 855b. 
3919a. ——— To prove state of premises.|—-Don d. 
FENTON v. BoTcoer (1847), 9 L. T. O. S. 82. 
89382. inca Annotation :—Consd. United States 
aa Board v. St. Albans Ship, [1931] 


3988. en Annotation :—Consd. United States 
Shipping Board v. St. Albans Ship, [1931] 


8934. Add. Annotation :—Consd. United States, 
eee Board v. St. Albans Ship, [1931] 


3935a. ——— Dimensions & relative seaptiblines of 
subject-matter. }—(1) Clearly a photogra Bie 
picture cannot be relied upon as proo 
_ itself of the dimensions of the depicted object 
or objects, & cannot be made properly avail- 
able to establish the relative proportions of 
such objects except by evidence of personal 
knowledge or scientific experience to demon- 
strate accurately the facts sought to be 
established. 

(2) The extent to which & the processes 
by which an accurate topographic plan can 
be produced from a pictorial delineation of a 
scene are matters of common knowledge 
could hardly be said, though such questions 
have long occupied the attention of men of 
science (LORD MERRIVALH, P.).—UNITED 
Statrs SHIPPING BOARD ¥. THE St. ALBANS, 
[1931] A. OC. 682; 100 L. J. P. O. 73; 144 
L. T. 601; 47 T. L. RB, 246, P. C. 


8959. Add. Citation s—180 L. T. 446.. 


Part V.—Witnesses. 


397ba. -}+-—-A judge cannot exclude a cbild- R. v. DUNNE (1929), 99 L. J. K. B. 117; 143 
witness from the box on the ground that the L. T. 120; 21 Cr. App. Rep. 176; 29 Cox, 
case is unfit for him or her to be concerned C. O. 149, C. C. A. 


in; his power is limited to the usual inquiry | 4943, Add. Annotation :—As to (1) Reftd. Robinson 


about the child’s understanding of an oath or : 
of the duty of telling the truth—R. v. a ade Australia State (No. 2), [1931] A. CO. 


S) 
arta ea (1924), 18 Or. App. Rep. 37, 4027. Ads. Annotation : — Reta. Isaaca v. Cook, 
See ee ect? | k0ge ddd.’ Apnotation 1<oRetd). Hearts: iof Oak 


—Ilegal.}—The examination of a child : 
witness by the judge in private in order to ee Co. v. A.-G, (1931), 47 T. L. R. 


ascertain whether the witness was capable of ; 
understanding the nature of an oath is illegal | 4029. Add. Annotation :—Apld. Isaacs v. Cook, 
[1925] 2 K. B. 391. 


& is sufficient to invalidate a conviction.— 








te em onane: 


PART IV. SECT. 18, SUB-SECT. 2. 3874 iv. 


he .}—** Other material | tion in a magistrate’s ct. isa competent 
3058 i, Surveyor’s report.}— Held: | vidence within the requirement of | witness for the Crown at the Li at 


Alberta Evidence Act, s. 19, that the 


not admissible to prove the extent of 
the lands he wae employed to survey.~— 
R. v. PRiog BroTuurs & Oo., [1925] 
3D. L. BR. 5955 revag., [1924] 3 D. L. RK. 
817.—CAN. 


PART IV. SECT. 20. 


8962 1. Accounte—Carbon copies— 
Whether :- books within County Courts 
Act, 1913, 9. 138.}+—-Qu.: whether 


carbon copies of slips showing an 
account for goods alleged to have been 
sold & delivered ‘books ” within 
B8e0t, 
R. 8S. M., 1 ; : ‘ 
Houyx, (1999) 8 D. L. R. 682; 3 
W. W. R. 204; 38 Man. L. R. 220.— 
CAN. 
se. Certificate of wetghmaater.|—~Held 

eae facve evidence only of weight at 


ho time of weighing. ie ck 
TANNAB ¥. CANADIAN PAcIFIOo 


[1927) 3 D. 95 : (oer) oy 
Ww. , Je 401 3 138 Can. Ry. Cas, 86: 
21 Sask. L. R. 665.—OAN. 


P ART Vv. SECT. Ate eee 1.— 


3974 iil, —— ee trial ordered 
in an action for na nee, on the 
ground that the it fudge ‘had not 
expreesly directed the jury that the 
Pad a ulred that the case should not 

ecided on the reatinieny of the 
mutans pitf., seven pecre old, who waa 
not sworn, “unieas it was corroborated 
by some other material evidence: 
though he bad warned the jury to 


consider her eetmony Ply Migr lel & 


Gemen, (1098) 11 iD Re éios Wesane 
CH, die 8 
W762 $3 Alia Di 170e oa 


unsworn testimony of a child of tender 
yoars must be corroborated, means 
evidence material to the issue which 
must be sustained by the party on 
whose behalf the child’s evidence is 
duced ; therefore, where that issue 
in negli noe, it means evidence relating 
to the alleged negligence. The evidence 
relied on as Dore DOrAtive in the present 
care did not go so Bed as to touch the 
question of negligence.--CUTHBERTSON 
. sae) WW 1928] 2D. L. R. 562; 


tigae) 1 1W R. 815; reved., (1929} 
052; S.C. R. 176.—CAN. 
3976 He ——— ak Baa of ten said, 


**] know I have got to tell tho truth, 
I know where tee go when day Age th don’t 
tel] the tru this 
answer was ern Peo sletent with an 
understanding of the nature & quality 
of an oath, although showing no 
appreciation "of reward & punishment 





in a future state.—_SpoonER v. TAYLOR, 
[1926] 8. A. 8. R. aan AUB. 
ta 16.) Sane Ofna 
8 

D. L. R. 245 j lager 5.6 ie A365 
48 Can. Grim .97.—C 

TIC 119297 1D. ER R. b00; 4 
wee 

51 Can. bas. 


WwW. Crim 
146; 40 B.C. rR. 478.-—CAN. 


PART V. SECT. 1, SUB-SECT. 1.—B. 
890) 1. —— Agent conducting 
pene’ An agent conducting a case ‘mn 
Lai eure pole bie is 
in . the ~—CAMPBELL v 
ticle (10881 8 S.C. ©. (J.) 25 —8COT. 
p (p. 8391) 1. ——.}-—A prosecutor who 
bas conducted a preparatory examina- 


“10 


R. v. BEOKER, [1929] App. D. 
. AF. 


sg. Juryman in first actton—On 
hearing of new trial.}--At the hearing 
of a new a juryman in the first 
action was called to give evidence as 
to what he saw whilst on a view with 
his fellow jurymen. His evidence was 
rejected on the ground that having 
been & juryman in the first action he 
was not competent to give evidence 
at the new trial :—Held: © witness 
was competent to give evidence of 
what he actually saw & observed 
provided the evidence was Sart tyy 

ble.—MAoKAY v. ELlas (1028 
28 8. K. N. S. W. 3403; 45 N. 
W. N. 86.—AUS. 

4001 i. Solicitor.J}-—A solr. is 
& competent witness for his olient, & 
when he is not also acting as 
advocate, there _ nee ronrehionaible 
in his being witn While an 
advocate can testify fort : part y whose 
cause he is conducting, the pa 

me objootionable, —PARR 
PARR 1926 L. R. 953 
ow. WwW Rigs, 20 Sask. L. R. 4 





{1986} 


PART V. SECT. 2, SUB-SECT. 4.— 
B. (a). 


4060 xxi -]— Under Canada 
Temperance Act, 1878, 8. 123, accused 
is not bound to ori minate himeelf. —R.v. 
HALPIN (1886), 12 O. R. SR he 

4060 xxii. -}-The refusal “ 
answer any question touching the 
case’ in Liquor License Act, se. 115, 
mcans any question which may be 
la te which the witness is 
othe und to answer.— Fe Asxk- 
WITH (1899), 31 0. R. 150.— CAN. 








4077. Add. Annotations :—Apprvd. & Apld. Re 
Paget, Ea p. Official Receiver, [1927] 2 Ch. 85. 
Refd. Re Jawett, [1929] 1 Ch. 108. 


4180. Add. Annotation :—Refd. R. v. Bath Com- 
pensation Authority, (1925] 1 K. B. 685. 


4148. Add. Annotation :~-Refd. Minter v. Priest, 
[1929] 1 K. B. 655. 


4161a. ——— Acting for partner.]—A., a solr., being 
engaged in negotiations for the sale of an 
estate of his own, devolved the conduct of 
the business with regard to it on his partner, 


& made certain statements to him :—Held: 


the relation of solr. & client existed between 
them, & the communications were privileged. 
—BEAMISH v. OWENS (1846), 7 L. T. O. S. 66. 


4190. Add. Annotation :—Consd. Minter v. Priest, 
{1929] 1 K. B. 655. 


4192. Add. Annotation :—Apprvd. Minter v. Priest, 
_ [1929] 1 K. B. 655. 


4199. Add. Annotation :—Apld. Minter v. Priest, 
[1929] 1 K. B. 6565. 


4201. Add. Annotation :—Apprvd. Minter v. Priest, 
£1929] 1 K. B. 655. 

4213a. ——-_ —_-- -}] —(1) Communications 
passing betwen a solr. & a prospective client 
with a view to the client retaining the solr. 
on professional business are privileged from 
isclosure, even if the solr. does not accept 

the retainer. 

(2) Conversations between a solr. & client 
relating to the business of obtaining a loan 
for the deposit on the purchase of real estate 
are privileged from disclosure, as the business 
is professional business within the ordinary 
scope of a solr.’s employment. - 

(3) Where the relation of sulr. & client is 
established, any conversation passing i\.tween 
them, to be protected from disclusure, must 
be fairly referable to that relation ; it must 
be for the purpose of giving or receiving 
professional advice. —- MINTER v. PRIEST, 
[1930] A. C. 558; 99 L. J. K. B. 891; 143 
L. T. 57; 46 T. L. R. 301; 74 Sol. Jo. 
200, H. L. 

Annotation :—Generally, Consd. Harris v. Harris (1930), 47 

T. L. R. 15. 

4217. Add. Annotation :—Refd. Minter v. Priest, 
{1929} 1 K. B. 655. 

42188, ———- ——-.]—MINTER v. PrizstT, No. 4213a, 
ante. 

4228a. .|—PItf., who had been 
employed by deft. to take care of his house, 
but who had subsequently left it, brought an 
action against him for breach of promise of 
marriage. Deft. had threatened to proceed 
criminally against her on a charge of taking 














TL ta | ae ERT! To Aen ot pet ee 


4105 1. Who may take ebjection—Not 
enunsel.}——-The claim for protection 
against incriminating questions is a 
personal one & must be 
party himself & 
objection of his counsel] will not 
Mo, MolertEn (1909), 7 KE. L. 


sa. Notes made 
R. 50. 


PART V. SECT. 2, SUB-SECT. 4.—F. 

sh. Privi taken away by pro- 
vincial statute-——Right to im apecial 
privilege under Canada Evidence Act, 
8 5~——Wiiness must have objected to 
giving evidence.j}—R. v. HARCOURT, 
[1930] 3 D. L. R. 59; 53 Can. C. C. 
156.—CAN., 


by accu 
[1926] 8. 


PART V. SECT. 3, SUB-SECT. 10. 
ak. Whether Act of 1696, c. 25, applies 


ations between. — GALLOWAY vw. 
GALLOWAY, (18929) 3. 


PART V. SECT. 8, SUB-SECT. 3.— 
B. (d). 


Notes made by a police officer for the 
purpose of making a report to his 
superior officer are 
their production cannot he insiste 
sed.—- HixsHELWOOD v. AULD, 
C. {J.) 4.—8COT. 


sb, When amounting to contempt of 
court. }-—B., the Acting Secretary of the 
Dried Fruits Board of South Australia, 
was served with a subpana duces terum 
to produce certain minute books of the 
Board ote the bearing of an action 


against Minister for Agriculture 
for the State of South Australia & 


| Vol, XXIL—Bridanos, Gases 40774477, 


away some of his property from the house. 
The ct. refused to compel pltf.’s attorney to 
disclose her place of residence, as deft. knew 
who she was, & had avowed that he sought 
the information with the view of effecting 
her arrest on the criminal charge.— HARRIS v. 


HOLLER (1849), 19 L. J. Q. B. 62. | 
Bt aaa . Cox v. Bockett (1865), 18 O. B. N. 8. 


4287a. -}—Communications made by 
one of the spouses pending the possible 
institution of pcre for divorce to a 
solr. who has hitherto acted.as their common 
adviser are within the scope of professional 
privilege. In subsequent matrimonial pro- 
ceedings in a ct. of summary jurisdiction 
between the spouses, the solr. is not an 
admissible witness to prove a statement 
made by one of them involving an admission 
of adultery.—Harnis v. Harris, (1931] P. 
10; 99 L. J. P. 149; 144 L. T. 169; 95 
J.P.1; 47 T. L. R. 15; 74 Sol. Jo. 755; 
28 L. G. R. 641; 29 Cox, 0. O. 189. 

4259. Add. Annotation :—Consd. Minter v. Priest, 
[1929] 1 K. B. 6565. 

4269a. Admission of adultery.]—-HARRIs v. HARRIS, 
No. 4237a, ante. 

4275. Add. Annotation :—Refd. Minter v. Priest, 
[1929] 1 K. B. 655. 

4286. The first line of the text of the paragraph 
should read ‘‘ Where at law the party 
calls.”’ 

4305. Add. Annotation :-—Consd. Watt v. Longs- 
don, [1930] 1 K. B. 130. 

4A28a. Application to set aside—Whether 
‘‘in’’ action.|——Held: an application by a 
a person, who had becn served by one of 
the parties to an action with a subpana duces 
tecum, to set the subpcena aside was an 
application ‘in ’’ the action within R.S. C., 
Ord. 52, r. 2, although appct. was not a party 
to the action, & the application could not be 
heard.—R. v. INvesrors’ REVIEW, Lo., 
Ee p. WHEELER, [1928] 2 K. B. 644; 97 
L. J. K. B, 802; 140 L. T. 433 447. L. BR. 
724; 72 Sol. Jo. 570, D. C. 

4461a. -]—The possession of a solr. is, for the 
purpose of a eubpena duces tecum, the 
possession of the clicnt.--JORDAN v. ROBERTS 
(1862), 7 L. T. 68. 

4472a. Court not entitled to impound.|— 
Re Win, Le p. PARSONS (1871), LO W. BR. 325. 

4477. Add. Annotations :-—Refd. Re Cameron’s 
Coalbrook, etc. Ry. (1859), 25 Beav. 1; 
Lockett v. Cary (1864), 3 New Rep. 405; 
Fowler v. Fowler (1881), 23 W. R. 800; Re 
rea aa Ackerman v. Lockhart, [1808] 2 

Heke 

















others. Acting on the dircction of the 
Minister, 1B. refused to bring the books 
into ct., but produced a certificate by 
the Minister that the disclosure of the 
books would be contrary to public 

policy & prejudicial to the public 
police officer.\—- | interest :—Held: the order to bring 
the books into ct. as directed by the 
subpoena ene made by a competent 
ct., the refusal to obey that order was 
a contempt of ct.— JAMES v. COWAN, 
ca (1929), 42 CG. L. R. 305,.— 


eo 1 60.—SCOT. 


confidential, & 
d on 


PART V. SECT. 3, SUB-SECT. 5.--A. 
4493 iil.-—— Expert witnens.)—-Hela: 
a medical witness could not refuse to 
ve evidence because his feen bad not 


n paid.—R. v. Husiey (N. &.), 
Cas. 208.—CAN. : 


li t 


Cases 45%1a—4834a. ENciish AND Emprre Digest SUPPLEMENT. 


45212. — 





710. 


4586. Add. Annotation :-—Refd. 


(1926) P. 180. 
4594a. 





evidence 
necessary :—Held: 
ground on which to 


Put in witness-box but not examined.] 
_ —Held : his costa of travelling & attending Prasad 
the trial ought to be allowed.—FLOWwER v. 
GARDNER (1857), 8 O. B. N. 8S. 185; 
L. J.0. P. 66; 80 L. T. 0.8. 185; 140 E. R. 


Witness not called.]|—Where a charge 
for the attendance of such witness was 
allowed, because counsel in advising on 
thought that the witness was 
that was a dangerous 
roceed, & one upon 
which an allowance or disallowance ought not 
to be founded.—TuHE. LorD STRATHCONA 
(No. 3), [1926] W. N. 270, C. A. 


4649. For ‘‘ (circa 1660) ”’ read “‘ (circa 1670).’’ 
4722. Add. Annotation :—Refd. R. v. Huntingdon 
Confirming Authority, [1929] 1 K. B. 698. 


4729. Add. Annotation :—As to (2) Refd. R. v. 
Anderson (1929), 142 L. T. 680. 


4729a. Whether obligations of oath understood— 
When witness may be asked.|—A judge is 
entitled to question a witness at any stage 
of his evidence with a view to ascertaining 


27 | 4815a. 





4734. Add. Annotation :—Consd. 





Lala Indédr 


v. Lala Jagmohan Das (1927), 43 
T.L. R. 536. 

-}—In an action for revocation 
of probate the party propounding the will, 


being obliged to call as a witness one of the 


The Massilia, 


4831a. 





occupied 





that position :—Held: 
examination on behalf of X. of witnesses 
called by her co-deft. could not be allowed.— 
Re WAGSTAFF, WAGSTAFF v. JALLAND, [1907] 
2 Ch. 35; 76 L. J. Ch. 369; 96 L. T. 605; 
23 T. L. R. 426; on appeal, [1908] 1 Ch. 162, 


attesting witnesses whose evidence was 
adverse to the 
held to be entitled to cross-examine the 
witness aS a witness of the ct.—OAKES Uv. 
Uzzeiy (1931), 100 L. J. P. 99; 47 T. L. R. 
5738; 75 Sol. Jo. 543. 


4816. Add. Annotations :—As to (2) Consd. More 
v. Weaver, [1928] 2 K. B. 520. Expld. Minter 
v. Priest, [1929] 1 K. B. 655. Consd. Minter 
v. Priest, [1930] A. C. 558. 


-]—There being two claimants as 
the eldest surviving son of testator’s cousin 
J. referred to in testator’s will, one being 

Itf. in the action & the other a co-deft. with 
x. on the trial of the issue which of them 


plea of due execution, was 


Crosgs- 


whether he recognises the obligations of un C. A. 
oath.— R. v. WILSON (1924), 18 Cr. App. Rep. | 4884a. ——- -———.} —Oakgs v. Uzzu11, No. 4815a, 
108, C. C. A. ante. 





PART V. SECT. 3, SUB-SECT. 5.— 
D. (a). 


4548 v. —--- ——.J—Whiere there 
was eufiicient evidence before the trial 
judge to warrant him in finding that 
doft. came from Cuba to St. John, not 
merely beranse he was a necessary 
witness & wished to testify at a trial 
on his own behalf, but that he would 
have come as he did had there been 
no trial of the cause expected :—- Held : 
deft. wns not entitled to be paid 
travelling oxpenses under such con- 
ditions. Purity Ice CrraM Co. v. 


4548 vi, —-—— -—A_ witness, 
who resides abroad, is entitled to the 
expenses of being brought before the 
ct. to give evidence & also to the sub- 
sistenco money due during the period 
of detention. The same _principlo 
applies to the caso of a party whose 
evidence {a reasonably necessary & 
matorial for the purpose of his case & 
on his behalf.—LANGLEY »v. D’AROY 
(1929), L. L. R. 64 Bom. 62.—IND. 


lt. ——- Whether annlicable to Royal 
Commissim.|—-The right of a witness 
in a civil proreeding to prepayment of 
conduct money & expenses to & from 
where he Js ordered to bo In attendance 
ia well settled, & the same principle 
which applies to a civil proceeding In 
one of H.M. Supertor cts. of record must 
a fortior? apply to a Royal Com- 
mission in the absence of oxpress 
atatutory power.—R. » MoADpAmM 
1927), 50 Can. Crim. Cas. 31; 39 

. 0. R. 101.—CAN, 


PART V. SECT. 8, SUB-SECT. 5.—F. 


b i. ——— <Arcard silent ag to fees of 
twitnesses—-Power to grant fees vested 
in arbitrator.}—Under Public Works 
Act, R. 8. B. J 1924, Ce 211, 8. 24, 
the arbitrators only are veated with 
authority to grant or withbold witness 
fees in the case of any particniar 
witners, nt any rote to the extent of 
deciding whether auch feex should bo 
ineluded in the bil) of coste for taxa- 
tion or not, & what amount of pre- 

aration waa reasonably noceasary.— 

e Gatr Bros, OARS (1928), 


30 B.C. R. 470; [1928] 1 W. W. 
798.—CAN, 





an interpreter if he reall 
' English 


PART V. SECT. 3, SUB-SECT. 6.-— 
A. (d). 


sz. Defendant without notice of privi- 
lege.}-—An action for false arrest does 
not lie for the arrest, under a 
capias, of a person who war a wit- 
ness in another suit.—THOMPAON v, 
SCHNEIDER, [1920] 1 D. L. KR. 989; 
60 N.S. lt. 329.—-CAN. 


PART V~. aul if hladieciaas 1.— 
- (0) i. 

4645 i. General rule—Clear cose mist 
be made out.|-—-D v8ROCHERS v. QUEBEC 
LIQUOR COMMISSION & SIMARD (1922), 
387 Can. Crim. Cas. 17; 23 Q. P. R. 
427.—CAN. 

4649 iv. —-~—.]—A witness, sum- 
moned by the High Ct. to give evidence, 
left the jurisdiction withont being 
discbarged as a witness & without the 
pernission of the ct., in order to avoid 
giving evidence :—Held: such con- 
duct amounted to contempt, & the 
High Ct. had inherent jurisdiction to 

unish for that contenipt.—EBRAHIM 
TAMOOJEE PAREKH wv. KR. (1926), 
I. L. R. 4 Ran. 257.—IND. 


PART V. wat needa 1.— 
- (a). 
-}—The fact that a de- 





e i, 


ponent, who on béing sworn raised his | 


right hand, did bot kiss or touch the 
Bible held not a ground for holding 
that the affidavit was not validly 
sworn,.——BOURGOUIN v. ROCAN (Man.), 
A a 4 a. L. R. 1006; 3 W. W. R. 


od 


PART V. SECT. 5, SUB-SECT. 2. 

4759 ji. —— —— Two plaintiffs 
witnesses. ]——Semble: when there aro 
two pltfs. & both are witnesses, deft. 
has not the right to insist that while 
one of them its givi his testimony 
the other shall be excluded.— McINTYRE 
AND a (1925] 2 W. W. Rf. 581.— 


PART V. SECT. 6, SUB-SECT. 1.—A. 

ab. Evidence of forei witness—- 

When interpreter d.j—-While it 

is desirable that a foreigner should not. 

be allowed to give his eat ageot through 
underetanc 


» yet where a tness pe 


12 
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in stating bie ignorance of English & 
that he does not understand the 
questions pur to him, & there is no 
evidence that he is not speaking the 
truth, he should not be forced to testify 
in Knglish, especially where the result 
is a mass of unintelligible evidence.— 
PONOMOROFF v, PONOMOROFF, [1925] 
3 W. W. Wt. 673.—CAN. 

——— —— In criminal trials.)—-See 
CRIMINAL LAW, Vol. XIV., p. 264. 


PART V. SECT. 6. SUB-SECT. 2.—B. 


4830 1. —— Other defendunt & his 
wiinesses.)}—On the trial of a civil 
action, other than for divorce, against 
more than one deft., when defts. have 
pleaded scparately, but there is no 
substantial difference In their interests, 


the judge may refuse to allow separate 


cross-examination of co-deft.’a wit- 
nesses ;: In othercireumstances separate 
counsel may be allowed to be heard, 
with the consequential right to cross- 
examine co-deft. or his witnesses.— . 
MILLAR v. B. C. Rapip TRANSIT Co., 
LTb., (i028) 1D. L. R. 1171; (1926) 
ae Vv. R. 543; 36 B.C. R. 345. 


PART V. SECT. 6, SUB-SECT. 2.—D. 


4839 vi. —---.}—The testlbmony of a 
witness may not be contradicted in 
respect of a matter relevant only as 
affecting his credibility. Evidence Act, 
as. 45, 46, requires that the statement 
to be contradicted shall be relative to 
the subject-matter of the cause, &, 
therefore, in an action where a wifo 
claims ownership of certain property, 
evidence of statements made by the 
husband to a third party indicati 
that he owned the property are no 
admissible to contradict the husband's 
testimony, & should not be acted upon 
in determining the question of owner- 
ship.— ZWICKER wv. YouNG. [1929] 1 
D. L. R. 602; 60 N.S. R. 233.—-CAN. 

4839 vii. --—In an action for 
libel a pltf. may not be cross-examined, 
in mitigation of damages, about violent 
& abusive language used by him on 
oceasions & about people, having no 
connection with the libel sued on.— 
Jupp v. SUN NEWSPAPER, Lrp. (1929), 
380 S. R. N. S. W. 294; 47 N.S. W. 





raists Ww. N. 96.—AUS. 


4859. Add. Annotation :—Apld. Grinham v. Davies, 


[1929] 2 K. B. 249. 


4875. Add. Annotation :—Distd. 


[1927] 2 K. B. 587. 


4886a. 
the 








for the prosecution, 


original was 


duced, was irregular & 
conviction. —R. v. 


C. C. 102, C.G.A 


4902. Add. Aaneiden :—Refd. R. v. Anderson 


(1929), 142 L. T. 580. 


4997. Add. Annotation :—Refd. 
Frachon (1927), 138 L. T. 886. 


seem et PSs 


PART Vv. SECT. 8, SUB-SECT. 4. 


4874 if, ——. ]}--2e Hayes WILLIAMA 
(1926), 26S. R. %. 8S. W. 383: 43 
N.S. W. W. N. 101. —AUS. 


PART V. SECT. 6, SUB-SECT. 7.—D. 

4955 iii. Although inadmissible — 
Because produced too late.) -—JRWAN 
LAL pox v. NILMANI CHAUDHURI 
(1927), L . 55 Ind. App. 107.—IND. 


PART V. SECT. 6, SUB-SECT. 7.—E. 


8 i. -}— Before aie witness is 
atlowod to tofresh his memory of a 
stateinent made by = another by 
roference to a memorandum of it made 
at tho time, he muxt be able to state 
that such statement was truly & 
correctly entered in the memorandum, 
& where a copy of the memorandum is 
sought to be used the witness murt be 
able to show that while the entry was 
fresh in his mind he compared the 
copy with the original entrv, & ie 
he found the copy correct.—R. 
ELver, (1925) 3 D. L. R. 447: [25] | 
2 W. W. RR. 545; 44 Can. Crim. Cus. 
75: 35 Man. L. RR. 161.—CAN, 








PART V. SECT. 6, SUB-SECT. 7.—G. 

6012 i. —— By jury.|—O’'BRIEN pv. 
O'BRIEN (1888), Cout. Dig. 554, 992; 
Cam. Cas. 282.—-CAN. 

sc. Whether document admissible as 
evidence.}—The fact that a witness is 
allowed to refresh bis tnemory, by 
referring to a Memorandum made by 
him, does not make such me:morandum 
admissible = evidence in corrobora- 
tion of testimony.— YOUNG vv. 
DENTON, (19271 1 D. L. R. 496; Lhe 
can W.R. 75; 21 Sask. L. R. 319.— 


PART V. SECT. 6, SUB-SECT. 8. 

5020 i. Refusal to answer questions— 
cach for contempi— 
Power of mayistrale.}—Re AYOTTE 
(1905), 15 Man. L. R. 156.—CAN, 

“6020 if. ——- ——- ———- ——. ]}—_ Deft. 
was committed for contempt of ct., 
for not answering a question asked by 
the magistrate :—Held: the m 
trate had power to a ae He deft.— 
R. v. ENDLER (1909), 7 E. L. R. 150, 
151, 152.—CAN. 


PART V. SECT. 7, SUB-SECT. 1. 

5027 i. Grounds for refusing. }—In an 
arbn. under Workmen’s Colpensation 
Acts where evidence is known to be 
available & is not called on the arbn. 
leave will not be granted gee ay appeal 
to ct. to take further ares 
GaTrs v. WILLIAMB, (1928) ae A. 
252.—AUS. 


-+—During a trial, counsel for 
rosecution cross-examined the accused 
on the contents of an alleged document. 
The document was not produced, but counsel 
belioving that the 
original would be in his hands before the end 
of the trial, suggested to the jury that the 
in existence :—Held: 
cross-examination, where the original docu- 
ment was in fact incapable of being pro- 
invalidated the 
ANDERSON (1929), 
L. T. 580; 21 a App. Rep. 178; 29 Cox, 


‘R. 


Vol. XXII.—Evidence. Cases 4859-5199. 


5022. Add. Annotation :—Refd. R. v. Copestake, 


Ez p. Wilkinson (1926), 90 J. P. 191. 


v. Harris, 


5027. Add. Annotation :—Consd. R. v. Copestake, 


Ex p. Wilkinson (1926), 90 J. P. 191. 


such 
Hobbs ev. 
kK. B. 1. 
142 Hlobbs_ v. 
K. B. 1. 


Hobbs v. 
kK. B. 1. 


Jacobson _v. 


5099. Add. Annotation :-—Refd. R. 
(1928), 21 Cr. App. Rep. 3. 
5107. The second line of this paragraph should 
read ‘‘ out to be unfavourable to the party 
calling him is not.”’ 

5112. Add. Annotation :—Refd. R. v. Harris (1927), 
20 Cr. App. Rep. 144. 

5140. Add. Annotation :- —Consd. Hobbs v. Tinling. 

Nottingham Journal, 


v. Liddle 


[1929] 2 


6182. ddd. Annolation :-—Consd. Hobbs v. Tinling, 
Nottingham Journal, 


[1929] 2 


5197. idd. Annotation :—Consd. Hobbs v. Tinling, 
petungnne 


Journal, [1929] 2 


5199. Add. Annotation Reta. Hobbs v. Tinling, 


Hobbs v. Nottingham J ournal, fi929)2K.B.1. 


PART V. SECT. 7, SUB-SECT. 3.—A. 


5054 ii. -}—STERLING 
TRUSTS Corrn. 0. MELNECIIUK (Sask.), 
{1927] 4 D. L. Re S213 (1927) 3 
W. W. RR. 131.—OAN. 

5059 i. Whether party entitled to split 
evidence into two parta—aAs port of 
hia case—c& partly as evidence in reply.) 
—Pitf. fs not allowed In presenting 
evidence to divide his cause, either by 
omitting to give evidenco’ orlginall 
upon @ material point & offering such 
evidence in reply, or by giving some 
evidence upon‘a particular point in 
his origiual vase & offering othor evi- 
dense upon the same point fn reply.— 
Harvey pv. CANADIAN PaciFio Ry. Oo, 
(Mss), 3 Man. L. R. 266.—CAN. 


PART VY. SECT. 8, SUB-SECT. 1.—A. 
6082 il, ---- ——.}—The duty of 
determiniig whothor a witness may be 
treated as advorse or hostile is one 
ar prot within the discretion of the 
rial Judge.—-MaYFIKLD Rurat Muni- 
CIPALITY, Noa. 406 v. LONDON & 
LANCASHIRE GUARANTY & ACCIDENT 
Co. oF CANADA, [1927] 1D. L. RR. 403 | 
five7], 1 W. W. RR. 67; 21 Sask. L. R. 
283.—CAN. 

PART V. te vr wirateaeee 1.— 
sd. Statemen! made on examination for 
discovery.)—Held: a “ previous”? or 
‘former ’? statement within Sasakat- 
chewan [ICvidence Act, R. 8. 8., 1920 
(c. 44), oa. 32-34.—MAYRFIELD RURAL 
No. 406 v. LONDON & 
LANCASHIRE GUARANTY & ACCIDENT 
» OF CANADA, [1927] 1 D. L. R. 403; 
{1927} 1 W. W. R. 673 21 Sask. L. R. 
283.—CAN. 


PART V. SECT. 8, SUB-SECT. 2.—B. 
k LL. Questions tending to show 
bad character— Directed to uve tesue 
in case.}—Evidence Amendment Act, 


——a 0 Scene 


MUNICIPALITY 





1925, 6. 12 (e), provides that a person 
charged & c#led as a witnosa in pur- 
suance of this Act shall not be asked, & 
if asked, shall not be required to answer, 
any qu uestion tending show that he 
is of bad character :—-Held : questions 
not directed to show an accured' 8 bad 
character, but to prove his guilty 
knowledge, which was one of issues, 
are not inadmissible, because they 
may also tend to show his bad cha- 
racter.—It. v. Baxter, [1927] S. A. 
S. lk. 321.—AUS. 


PART V. peak s, viesieaas 2.-- 
. (a). 

ni. -—— 7'o shake evidence given by 

etneun: }—Evidence of a previous state- 

ment inconsistent with the testimony 


13 


of a witness is aot admluatble as Bic 
dence on the issuer to be decided in the 
action, but can only be looked to to 
noutralise or out down the evidence 
ijven by the witnesa.—HAMMER »v. 
S. Horrnuna & Co., Lrp. (1928), 28 
S.1k. N.S. W. 280; 45 N.S. W. WL.N. 
71..—-AUS. 


PART V. SECT. 8, SUB-SECT. 


5168 i. Letler written by witnesa.|— 
Where a telegram & a letter were 
dispatchod slorlty aftor a sale of 
goods by the acllers’ agont to his 
omployers recording bis version of the 
transactiou :——Held; not corrobora- 
tion of the agent's oral testimony, 
although tbey might competently be 
referred to for the purpose of tosting 
his oredibilty.—-Gragon ov. Pet ee 
Con REGIBTER OCo., [1925] S. O. 500. 


PART Vv. SECT. 9, SUB-SECT. 1. 


5209 i. Whether necessary.}-~-MCNAB 
t. GOWARD, [1925] 4D. L. R. 712; 
affa.. ANV2Z45} 1D. L. R. 748.--CAN. 


6211 1. What conatttutes corrohorution 
—Wherther letter written by witness~~ 
About time of event in quertion.}— 
Held atolegram & a letter despatched 
shortly after a sale of goods by tho 
acters’ agent to hie emplosers recording 
his version of the transaction were not 
corroboration of the agent’s oral 
tostimony.-—GIBSON vp. NATIONAL Casir 


ee 
2. 


Keaister Co., [1025] 8. C. 500.— 
SCOT. 
6211 fi. ——— Evidence of fact essential 


fo success Of party.}\—The corroboration 
required by Evidence Act, KH. 8. O. 
1914, c. 76, 8. 12, must be of something 
essential to be shown before plitf. can, 
upon bis own evidence, obtain a decision 
in his favour nnup the cause of uction 
he Is settin Kvidence which ts 
consistent w th ae views corroborates 
neither. The corroborating evidence 
must be of some fact easential to the 
success of pitf., though it [6 not required 
that all such facts A at Nae — 
ELGIN v. STUBBS, (1928) 2 . Ll. BR. 
B48 ; , 62 Q. L. R. tae GAN. 


sf. Of as ting conversation.) —A 
person who hears a telephone con- 
versation may give evidence to corro- 
borate the person whom he was with 
& who was the actual speoaker.— 
HANBON ©. GLEANEH, LTv., [1925] 
3 b. L. It. 189.---CAN. 


PART V. SECT. 9, SUB-SECT. 4. 


o (p. 494) i. ———.}—The rule, that 
éiatns against the estate of a decnrased 
person require to be corroborated by 


: iat ae v. PonTine, No. 5571a, 
post. 
5818. Add. Annotation :—Apld. Palin v. Ponting, 


[1980] P. 185. 


ENeuish aND Empire Diczst SUPPLEMENT. 
5820. Add. Annotation :—~Apld. 
[1930] P. 185. 


sa ———, }—OAKES v. UZZELL, No. 4815a, 
@ 


Palin v. Ponting, 


Part VI.—Expert Evidence. 


5408a. Limitation of volume of evidence.]—In 
cases involving expert evidence the e 
advisers of the parties, whether le or 
scientific, are under a special duty to the ct. 
to limit in every possible way the contentious 
matters of fact to be dealt with at the hearing 

J.).— GRAIGOLA MERTHYR Co., 
Lrp. v. SWANSEA CoRPN., [1928] Ch. 81; 97 
R. 600; on appeal, 
{1929] A. 


(TOMLIN, 


L. J. Ch. 129; 48 T. L. 
[1928] Ch. 235, O. A.; 
H. L. ‘ 


5408b. S. P. A.-G. v. RINGwoopD RuRAL DistrRicr 
a (1928), 92 J. P. 65; 26 L. G. R. 


5408c. Limitation of number of expert witnetaea): — 
In cases involving expert evidence only twa 
experts are to be heard on each side, unlesg 
the judge is satisfied that by reason of special 
circumstances justice cannot be done without 
hearing further expert evidence. 
does not exclude either side from calling any 


ert 


5407a. 





C. 344, BIFFEN, 


student in toxicology.|— 
HEWITT v. 


one to speak to matters he has seen, even 
though an expert, but in such a case the 
examination must be confined to matters of 
fact, & such person must not be treated as an 
expert witness.—GRAIGOLA MERTHYR COo., 
Lrp. v. SWANSEA CORPN. (1928), 71 Sol. Jo. 
142 ; subsequent proceedings, [1928] Ch. 31. 
Only medical witnesses—Not research 


NIGHTINGALE v. 
IFFEN (1925), 18 


B. W. C. C. 358, C. A. 


5479. 
This rule 


emer res soe ee Parte aot 


Add. Annotations ; — Consd. 
New York Life Assce. 
K. B. 930. Refd. R. v. Moscovitch (1927), 
138 L. T. 183. 


5433. Add. Annotation :—-Refd. Australia (Owners) 
v. Nautilus (Owners), The Australia (1926), 
95 L. J. P. 145. 

5468. Add. Annotation :—Consd. 
pele Board v. St. Albans Ship, [1981] 


United States 


Buerger v. 


(1927), 96 I. J. 


Part VIl—Evidence by Affidavit. 


5528a. ———- Proceedings on which affidavit made 
no longer pending.|—CaTHOLIC PUBLISHING 
& BOOKSELLING Co., LTD. v. WYMAN (1868), 
1 New Rep. 468 ; 71.7. 849 ; 


ee eri erties Ae cd ee REN optelnRne E 


other evidence than that of pltf., is a 
rule of practice rather than of law, & 
is only applied where the onus of proof 
rests i ete pitf., & has no upplication 
where the onus of proof of the facts 
which determine the issue or issues 
involved resta about me eee ene 
of the deceased p T 
ANGIANGI ¥. TREADWELL, (1926) N. Z. 
L. R. 693.—N.Z. 
ZANE ANN (1927), 60 O. L. wren —CAN. 
© (p. 494) made a 
alaim against the estate of C. deceased, 
for services rendered, which was 
allowed by the qiiroeate: judge of 
kd dept :—Held: setting aide the 
ogecty with costs, under R. S. c. 107, 
Hag ard nari of B. was inadmiasible 
pport of his claim.—He Conpon 
one (1896), 238 N.S. R. 16 R. & G.) 
208.--CAN. 


c (p. ant): .j—In re MaLtows, 
FLETCHER t. INTESTATE ESTATES CURA- 
TOR (1936), 29 W. A. L. R. 62.—AUS. 

© (p. 494) v. .}-—Although a trial 
ate ieee not to Ris pare @ claim 
t the estate of a deceased merely 
becauae the claimant's evidence ja not 
corroborated, nevertheless he should 
examine such evidence with care, & 
i suspicion, & should not. sllow ‘the 
ese oompletely satisfied of its 
truth. -~JOHNBON YP. BERRY (928) 4 

dD. L. R. 286; (19 261 2 W. WE 410; 
a3 Saak. L, H. 402.—CAN. 

o (p. 494) vi. ——— _} Re Luts, (1928) 
1b. L. R. 72.--CAN 

¢ (p. 494) vii. ——,}— BAYLEY ® 


—.}—B 








11 W. R. 399. 


| Tues & ieee ath » {1931} 1 


L. R. 600 ; “N0.. es 13D. L. R. 
625; 65 OWL. R. CAN. 
{ (p. 495) i, —— ‘olin made up of 


separate items.}-——-GERARD v. HUDSON, 
[1928] 1 D. L. R. 839.—CAN. 


PART V. staid lat eos 2— 
Vv. 


ke UVILLIER ¥. THIBODO 
(1848), 5 U. C. R. 328.—CAN. 


PART VI. SECT. 1. 
m. Read now ‘ 540386 i.” 
n. Read now * 64080 ii.’’ 
o. Read now “* 54030 ili,’’ 
rnb bay ene oe noi ae 


tae an ie fear 
ipEL.L, * 633) 3 3 D R. read 57 
O.L.R.9 


s. For ‘ Conic of opinion as to 
value’? read of opinion— 
pee bee court—Conitict of opinion ae 


brgeal —— ——.)—Hay vw. Barn, (1925) 
2 b. R. 948.—CAN. 
——— ——.}—Where a case is 
saplicated by introduction of 
opin on evidence, particularly in cas 
where the testimony is that ot medioal 
men, it is the duty of the judge to 
arrive at his own conclusion after 
carefully considering the evidence of 
tg experts, & it is not ocnough for him 
ae Fre _ y doubt & coeanet resolve 
oub 


use expert also 
ae abea: " ee heccere a PP RATILE (1925), 
57 OQ. L. R. 233.-——-OAN. 


(—<i14 





182 L. T. 5547a. neal ———.}— WARNER v. 
6254, post. 

5570. Add. Annotation :—Folld. Palin v. Ponting, 
[1930] P. 185. 

5571. Add. Annotation :—Folld. Palin v. Ponting, 
[1930] P. 185. 


Mossgps, No. 


Weight of evidence.|-—-WILLIAM 
HAMILTON. MANUFACTURING Co. ov. 
Vicroria LUMBERING & MANUFACTUR- 
ING Co. (1896), 26 8S. C. R. 98.—CAN. 

sh. .}---GUELPH WORSTED SPINn- 
NING Co. v. GUELPH CORPN., GUELPH 
CaRPRT MILLS Co. v. GUELPH CORPN. 
(1914), 30 O. L. R. 466; 18D. L. R. 
ia 5 O. W. N. 761.—CAN. 
" The law makes no 
distinction etween the evidence given 
by experts & that given by ordinary 
Witnesses: the testimony of experts 
must be appreciated & weighed by the 
cts. i: the same manner as that of any 
other witness. judgment would 
therefore be wrong, if based upon the 
sole fact that the rpiodesatal part had a 
greater number of experts 
on his behalf.—SAHAWINIGAN ENGI- 
NEERING Co, 0. pa ale 4D.L.R. 
57; S.C. BR. 


PART VI. SECT. 2, speeder 1.. 

5406 i. What witnesses may be heard 
—Nurse.J—A nurse’s evidence Pagiee 
the physteal condition of a abild, & her 
opinion as to ite sufferings :—Held : 

niissible aa an expert up to a certain 
pone Prag weaker Oa MERRITT (1895), 


3N.B 
a Distance ai which gun held.) 
ae SI ae (1890), 22 x § R. 


PART VII. SECT. 1. 


of eettiement of action. 
ine se aucstion ther or not an anion 
been settled should not be disposed 
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5571a. ——-.}—On the trial of a probate action in ; 6056a. ——- ———.]—Re Eastman Unrrep Assur- 


which a will was propounded in solemn form 
neither of the a ing witnesses could be 
called. <An affidavit by one of them sworn 
for the purpose of obtaining probate in 
common form before the commencement of 
litigation was admitted as evidence of 
execution & the state of the will when 
‘executed.—PALIN v. PonTInG, [1980] P. 185 ; 
99 L. J. P. 121; 1483 L. T. 28; 467. L. R. 
310; 74 Sol. Jo. 234. 


5676a. a p. STEPHENS (1848), 1] L. T. 
O.S. 152. 








5878a. -]—The jurat of an affidavit of 
the due taking of an acknowledgment had 
an interlineation in the body of it, & an 
erasure in the jurat. The ct. refused to allow 
it to be filed, & refused to enlarge the time 
for returning the commission, in order to get 
the defects remedied, the time for the return 
having expired.—Re TIERNEY (1855), 15 
C. B. 761; 24 L. T. O. S. 260; 139 EB. R. 





625. 

5880a. ——- ———.]—Re TreRNEY, No. 5873a, 
ante. 

5951a. In material part of affidavit-—Proof 


of time of erasure.]-—The ct. allowed a cer- 
tilcate of acknowledgment & affidavit of 
verification, taken in New South Wales, to 
be received & filed, notwithstanding an 
erasure in a material part of the affidavit, 
there being satisfactory evidence, by affidavit, 
that the erasure was made before the 
acknowledgment & affidavit were taken & 
sworn.—Re BINGLE (1854), 15 C. B. 449; 


2C. L. R. 17938; 23 L. T. O. S. 177; 139 
E.R. 500. 
6052a. -—--.]---ANON. (1839), No. 8)¥é@a, post. 
6053a. ——- No commissioner avalilabi3.]--- te 


Groom, No. 606ta, post. 
6056. Add. Annotation :—Folld. Re Eastern United 


6066a. Notar 


6081a. 
6081b. 


6108a. 


ANCE CORPN. (1928), 72 Sol. Jo. 353. 
public—No commissioner avail- 
able.J—The ct. allowed a_ certificate of 
acknowledgment under Fines & Recoveries 
Act, 1883 (c. 74), s. 84, to be filed under 
s. 85 where the affidavit vorifying the cer- 
tificate was sworn before a notary public in 
the Hebrides, as the aflidavit on which the 
application was made deposed that there was 
no comr. of the ct. in the Hebrides or nearer 
than the mainland.—-Rée Groom (1869), 17 
W. R. 589. 

.|\—Re Street (1845), 2 C. B. 864; 
135 KE. R. 987. 

J—Ez p. STEPHENS (1848), J L. T. 


° ® 4 e 








6088. Add. Annotation :—Folld. Re Dastorn United 


Assce. Corpn. (1928), 72 Sol. Jo. 353. 


6088a. S. P. Re HAsSTERN UNITED ASSURANCE 


CoRPN. (1928), 72 Sol. Jo. 353. 


6092a. ———  ———.]—-- He CRAWFoRD (1847), 4 C. B. 


626; 136 E. R. 653. 


6006a. Italy—British minister.]—The ct. refused 


to direct the proper officer under Fines & 
Recoveries Act, 1883 (c. 74), to receive & 
flle an acknowledgment, where the affidavit 
of verification was sworn before the British 
minister at Florence, it not appearing that 
there was any difficulty in getting it sworn 
before some properly constituted authority 
at that place.---te DUNSANY (1849), 7 O. B.. 
119; 137 KE. R. 49. 


—-— =~} ~The ct. refused to file 
the certificate of the acknuwledgment of a 
deed by a married women residentin America, 
verified by an aftlidavit made before a notary 
public, without an affidavit that notaries 
public are the proper officers for taking 
affidavits in America, & also as to the 
jprauaed of the comrs.---ANON. (1839), 3 Jur. 





Assce. Corpn. (1928), 72 Sol. Jo. 353. 


ene ae am nt se = neh aeRO weenie | mT 








of on affidavits, where the evidence 
is contlicting.—PULKRABEK v. PULK- 
RABRK (Alta.), (1927) 4 D. L. R. 635 ; 
[1927] 3 W. W. R. 239.—CAN. 


PART VII. SECT. 4, SUB-SECT. 1. 

ri. County Courts Act, 2. S. M., 
1913 (c. 44), 8. 138—Affect of.J-——lkt. v. 
GuyoT, (1927) 1 D. L. R. 191; 36 
Man. L. HK. 178; (1926] 3 W. W. Xt. 
684.—OAN. 





PART VII. SECT. 6. 

sl. 4 fidavit on application for security 
for coste-—Ltight to require production of 
documentse—Ltelating to defence.}—-On a 
crosa-examination on an affidavit in 
support of an application for peourity 
for costa, the deponent can be required, 
without an order py judge to do so, to 
produce documen relating to the 
defence alleged in the affidavit, even 
though such cross-examination {s held 
before the statement of defence is 
filed.—CoLLEGE BRAND CLOTHES Co., 
Lrp. vw. BRowN & FirzpaTrics, [1928] 
2D. L. R. 502; (1928) 1 W. W. BR. 778; 


PART VII. SECT. 11, SUB-SECT. 2.---A. 


sm. Affidavit 
hig acgaieg Hoe y : 

amend. ere the heading of an 
affidavit, on which a ruJe nisi was 
obtained, differed from the heading of 
the rule nisi, the ct. pre leave for the 
affidavit to be amendcd so as to agree 
with the rule nist.—Esz p. Hicas, Re 
SmITa’s NEWSPAPERS, LTD. (1927), 28 





we eo ee i 


8. hk. N.S. W. 85.--AUS, 


PART VII. SECT. 11, SUB-SECT. 7.---B. 

56904 1. What ia an interlocutory pro- 
cecding—Not an application for pro- 
hibition.|}-—An supplication for  pro- 
hibition is not an interlocutory inotion ; 
hence, under K. J. Rule 392, atatementa 
rade on iuformation & belief in the 
affidavits filed thereon are not admis- 
sible.——BEAUCHENE & PELTIFE v. 
GuNSON, [(1928}3 D. L. KR. 692; [1928] 2 
W.W. 1. 497; sub nom. kx p. Brat- 
SHENE, 50 Can. Crim. Cas. 57. CAN. 

fi, —-~-———- Where suurce a corpora- 
tion.}—An affidavit which states that 
deponent. has been informed by a 
certain incorporated co. Is objection- 
able, because a corpn. being a purely 
legal entity Is incapable of itself appre- 
bending facts or giving information, & 
it cau do so only by one or tnore of its 
officers, & suek officer or officers should 
be _ menutioned.— He MINTZ, MaLovur 
v. Mintz, {1030}) 2 D. L. KB. ; I 
W. W. HR. 198; 245. 1. KR. 200; I 
C. B. R. 227.-~CAN. 


PART VII. SECT. 12, SUB-SECT. 1.—B. 
6022 ili. .}—Afiidavits 
sworn before an attorney, who ia 4 
artnuer of eounse) engaged fu the cauge, 
but not otherwise connected therewith, 
ripe 4 read.—WiLpgz vr. Cxow (1861), 
10 C. P. 





tmmmnanenaed 


406.—CAN. 
PART VII. SECT. 12, SUB-SECT. 2.—--A. 
p i. ——- Proof of appointment of 
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nolury.}---The proper mothod of proving 
the appointment of a notary public 
is that eeoviced for by Saskutche- 
wan Evidence Act, s. 7, but whore 
no objection is raised at the trial to the 
method of proof used thereon leave 
to filo the necessary pruoof was givon.--- 
AIVANCE-RUMELY THRESHER Co. ». 
ZOMAR Naor nay (11929) 4 DL. 1k. 65; 
2 WwW. WwW. R, 4 44,—-C N. 


PART VII. aso ee SUB-SECT. 2.-—— 
° (c . 


6075 i. Justice of the 
South Wales.j— An 


- peace~~ New 
affidavit taken 
before a justice of the peace in New 
South Wales, but without any certifi- 
gato annexed that the person before 
whom {ft was sworn was duly authorised 
to administer oaths in) New South 
Wales, may be uscd in evidence in the 
cts. of the Irish Free Stato.--ArrLEBK 
Vv. API LEE, {131 I. ke. 286.-~ IR. 


6080 i. Commissioner— New Guinean.) 
—-Upon the hearing of a suit for dissolu- 
tion of marriage the ct. accepted an 
affidavit porroriiad to have been 
sworn in the mandated torritory of 
New Guinea before a comr. of the 
central ct. of the territory for taking 
affidavits & bearing a certificate under 
the seal of that ct. that there was no 
comr. of the supreme ct. of Victoria 
or notary public resident in the 
territory.—-CUNNINGHAM v. CUNNING= 
1929) V. L. RR. 232; [1929] 
. R. 211.--AUS. 


HAM, 
rgus 


Cases 6201—6881a. 


EnoLiso aNb Empmer Digest SUPPLEMENT. 


Part Vill_—Evidence out of Court. 


‘6201. Add. Annotation :—Consd. 
Trawlers (White Sea) & Grimsby (1929), 141 


L. T. 676. 
6260a. 





deception. 


tion :—Held: 


To issue pleaded.}—Pitfs. in an action 
for passing off, in which they complained of 
the get-up of ‘defts.’ goods as calculated to 
deceive, asked for a commission to take 
certain evidence in Australia showing actual 
It was alleged that defts.’ goods 
were sold in Great Britain, & also were 
exported to Australia for sale by retail. 
There was no allegation of actual deception 
in the statement of claim. 
were filed by pltfs. in support of the applica- 
upon the pleadings it would 
not be open to pltfs®to give evidence of 
actual deception, &, on the present state of 


Woodrow v. 


the pleadings, & on the materials before the 
ct., pltfs. had not given any sufficient reason 


for issuing a commirssion.—WHITE, TOMKINS 
& CouRaGE, Lrp. v. UNITED CONFECTIONERY 


6862a. 





6561a. 
66383a. 








Two affidavits 





6743a. 





CoBBOLD v. GARRETT, [1929] 


Co., Lrp. (1914), 31 R. P. C. 286. 


-J}—MACAULAY v. 
Sol. Jo. 71. 
.]|—e TIERNEY, No. 5873a, ante 


Guass (1902), 47 


Witness out of the jurisdiction. }— 


Appointment of an examiner to take orally 
the evidence of a witness residing out of the 
jurisdiction of the ct.—Crorts v. MIDDLETON 
(1852), 9 Hare (App. 1) XVIII. ; 22 L. J. Ch. 
706; 20 L. T. O. 8S. 
EK. R. 765. 


Application after judgment entered. ]|— 


1898; 1 W. R. 743; 68 


Ww. N. 16. 


Part IX.—Action for Perpetuation of Testimony. 


6831a. Depositions in action to perpetuate testimony.}]—ANSON v. TooTH & A.-G., Ber W.N. 234; 


ee 


PART VIII. SECT. 1, SUB-SECT. 1. 


6170 vi. --~-~—.}—NATIONAL THUST 
Co, ©. PORTERFIELD, [1931] 2W. W KR. 


5 oo 


6176 x 
ROVSKY 
SW, W. 
CA 





119271 4D. L. x 928 : (097) 
R. 357; 37 Man. L. RK. 


an. Application on motion to add 
defendanit—No grounds shown for addi- 
tion.J—RENKE v. CARLING KXPORT 
Brew. & MALT Co., (1928) 1 D. L. RK. 
634; 61 0. L. Kh. 495.—CAN. 


PART VIII. SECT. 1, SUB-SECT. 5-—E. 


6296 ili. —Where there is 
nothing to show that doft. adminis- 
trator is not lawfully & properly, 
accorditr to hir ordinary course of 
life, entitled to be uway from 
Saskatchewan, he may obtain an order 
for his own examination de bene esse 
in the foreign jurisdiction wherein he 
resides.— JACQUKS v. JACQUES, [1928) 
1 W,. W. KR. 447.—CAN. 


PART VIII. SECT. 1, SUB-SECT. 5.—F. 
m i, ———.}-—WILLIAMS & WILLIAMS 
AA oat (1925), 35 B. C. R. 481.— 


Sonenmemetemnany 
° 


ai, ——.)-—Re WEINGARDEN, [1925] 
2 D. L. R. 1036; 5C. B. R. 600.—CAN. 


PART VIII. SECT. 1, SUB-SECT. 5.—G. 

6 i. ——.}—BURROUGHA wv. INTER- 
COLONIAL GOLD MIN. Corpn. (N. 8.) 
[1927) 3 D. L. R. 871.—CAN. 


PART VIII. SECT. 1, SUB-SECT, 5.—H. 


6388 itv. ——  Party.)}— 
PRANINDA ERISHNA DOTT v. PRA- 
MATHA NATH MALIA (1927), I. L. R. 
55 Calo. 748.— IND. 

Vi TUneas 8 of aici es re a 
Su ae Ot. Ord. 37, r. Cc.) 
itt, on the grounds of: paral 
Innes. ‘0 tain leave to issue a writ of 
SaMiniedon to havo his ovidonve taken 
for use cae uns ieiet coe net time for 
a eed. KELLY rt. 
eLty, 19 oposite ] W. W. R. 332.—CAN. 








143 L. T. Jo. 177. 


eerererremnpre 


PART VIII. SECT. 1, SUB-SECT. 5.—I. 

6361 vi. -}—SHORT v. GUELPH 
& ONTARIO INVESTMENT & SAVINGS 
Soctety, [1930] 2 W. W. R. 21: 2 








D. L. R. 086; 248. L. R. 422.—CAN, 
PART VIII. eer i SUB-SECT. 6.— 
- (a 

ri. —~The onus of establishing 





that an examination on commission 
of a party outside the jurisdiction is 
‘necessary for the purposes of 
justice ’ is on the party applying for 
the order.-~STAPLES v. MILOFF (Man.) 


1927] 2 D. L. R. 847; [1927] 1 

NV. W. R. 435.—-CAN. 

PART VIII. eat Cae 6.— 
« (6 


6408 i. Of necessily of examination— 
Belief of denonent.|— Evidence based on 
information & belief, if the grounds 
thercof are sufficiontly stated, is admis- 
sible on an application for a con mission 
to examine witnesses out of the jurisdic- 
tion of the ct.—-SYvpNEY tae ae LTp. 
v8.8. Praise (1928), ae 8. R. N.S. W. 
307; 45 N.S. W. W.N, 74. —AUS. 


PART VIII. SECT. 2, SUB-SECT. 1.—C. 
6523 {. [What must be included— 
Names of witnesses. }——There is no rigid 
rule that such names must be given in 
the order for’ the pig penal Saag 
oe (J. KR.) Co. vt. CAFFER 
ge ae oe ee R. 805; (1935) ‘3 


PART VIII. SECT. 2, SUB-SECT. 1.—D, 


6540 i. What must be inserled— 
Names of witnesses.|-——There is no rigid 
rule that such names must be given a 
the commission. a age ay R.) 
Co. vt. CAYFERKY, ent) S R. 
R05; (1924) 2 W. R. Pas AN 


PART VIII. SECT. 8, SUB-SECT. 2.—A. 

6681 vi. .)—#eld:; whereaa in 
the present case: evidence had been 
taken on commission & no objection 
had been raised, & the matter to be 
proved was purely formal, the ct. was 
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entitled to accept the evidence as 
prima facie suficient.—SoPpwiTHh AVIA- 
TION & ENGINEERING Co., LTD. ig: . 
MaGnus Motors, LTbD., [1928] N. Z. 
L. ht. 433.—N. Z. 


so. May be put in other side.)— 
GAINERS ?. ae YORTHERN Ky. 
Co., [1925] 3 D. L. HK. 369.— CAN. 


PART VIII. SECT. 4. 


mi. For use of foreigncourt.|—-Under 
Foreign Tribunals Evidence Act, 1856, 
the ct. is empowered to order the 
examination of witnesses within its 
jurisdiction, whose examination is 
applied for by a ct. of competent 
jurisdiction in a foreign country.— 
LorRD ADVOCATE, THR PETITIONER, 
11925] S. C. 568.—SCOT. 


PART VIII. SECT. 5. 


67389 i. Whether allowed to successful 
parly—When order obtained by consent.) 

——A commission to examine a witness 
was granted of consent of parties 
in a case in which proof h been 
allowed by the sheriff-substitute. ‘The 
allowance of proof was subsequently 
recalled by the sheriff, whose decision 
was affirmed on appeal. While the 
appeal apeiney aa sheriff’s interlocutor 
was pen races he commission was 
executed Teld: in this particular 
case, the expenses of obtaining & 
executing the commission fell to be 
oliowed, in respect that it had been 

anted of consent.—GILCHRIST  v. 

TATIONAL CASH REGISTER Co., [1929] 
Ss. Cc. 272.—SCOT. 


PART IX. SECT. 2. 


rie To prove testamentary capacity— 
Will made before testator pier insane.) 
--A suit will lie at the instance of an 
insane testator in his lifetime, to 
perpetuate testimony as to his tonta- 
mentary capacity at the time of his 
will, made before be was found insane. 
—RANKEN t. PEARCE (1927), 27 8. R. 
aon W.410; 44N.S. W.W.N. 123.— 


Part Xl.—Colonial 


6864. Add. Annotation :—Apld. R. v. Moscovitch 
(1927), 44 T. L. R. 4. 

6865. Add. Annotations :—Apld. R. v. Moscovitch 
(1927), 44 T. L. R. 4. Expld. & Distd. 
Spivack v. Spivack (1930), 99 L. J. P. 52. 

6866. Add. Annotation :—Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 

6867. Add. Annotation :—-Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 

6869. Add. Annotation :—Reftd. Inverclyde vw. 
Inverclyde, [1931] P. 29. 

6872. Add. Annotations : — Refd. Re Annesley, 
Davidson v. Annesley, [1926]Ch. 692 ; Buerger 
ae York Life Assce. (1927), 06 L. J. K. B. 

6874. Add. Annotation :—Consd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 

6876a. -]—Pitf. divorced her husband in 
France & made a verbal agreement with 
him pending the divorce proceedings that 
she would not ask for alfmony if he would 
promise to assist her when he should be in a 

sition to 1o so, unless in the meantime she 
ad married a wealthy man or had ceased to 
live a chaste life:—Held: (1) the validity 
in French law of such an agreement could not 
be presumed by the judge when the expert 
witnesses as to French Jaw had given no 
evidence on the point; (2) the French wit- 
nesses having returned to France after having 
given their testimony, it would not be just 
to allow the pleadings to be amended so as to 
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and Foreign Law. 


allow further proof of the French law.— 
DENNISTOUN v. DENNIBTOUN (1925), 69 
Sol. Jo. 476. 


6896. Add. Annotation :—Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 


6900. Add. Annotation :—Apld. R. v. Moscovitch 
(1927), 44 T. L. R. 4. 

6901. Add. Annotation :—Refd. R. v. Moscovitch 
(1927), 188 L. T. 1838. 

6906. Add. Annotation :-—Apld. Perry v. Equitable 
re cnagye Society of U.S.A. (1929), 46 
T. L. R. 468. 


6907. Add. Annotation :—Refd. Re Visser, Holland 
v. Drukker, [1928] Ch. 877. 


6916. Add. Annotation :—Consd. Buerger v. New 
York Life Assce. (1927), 96 L. J. 1k. B. 9380. 

6917. Add. Annotation :—Apld. Perry v. Equitable 
Life Assce. Society of U.S.A. (1020), 45 
T. L. BR. 468. 

6917a. —-— ——— As to law of Russia.]—Pprry 
v. KQUITABLE Lire Asscr. SOCIETY or UNITED 
STATES OF AMERICA (1920), 46 T. L. R. 468. 


6918. Add. Annotations :—-As to (1) Refd. R. v. 
Moscovitch (1927), 138 L. T. 183. Ag to (2) 
Consd. Buerger +. New York Life Assce. 
(1927), 96 L. J. AK. B. 980. 

6923. Add. Annotation: -Refd. Buergur v. New 
York Life Assce. (1927), ¥6 L. J. K. B. 930. 

6928. Add. Annotation :--Refd. Buerger v. New 
York Life Assce. (1927), 06 L. J. K. B. 980. 


ee ete OO | Ce ee a ee oor rr 


PART XI. SECT. 1. 


sq. Jurisdiction to order.|—-Ifeld: 
even if it was within the power of the 
ct. to examine foreign written law so 
as to ascertain what that law was, it 
was always competent, if the ct. con- 
sidered it necessary, to order a proof 
of foreign law, whether written or 
unwritten.— HIGainas v. Ewina’s TrRos- 
TERS, [1925] S. C. 440.—-SCOT. 


PART XI. SECT. 2. 


ni. --— .J—The Supreme Ct. 
of Canada is bound to take Judicial 
notice of the laws of all the provinces 
of the Dominion.— CANADIAN PACIFIC 
Ry. Co. v. PARENT (1917), 86 L. J. 
P. C. 123.—CAN. 

qi. -}—The cts. of one country 
do not take judicial notice of the laws 
of another country; they must be 
proved like any other fact.—- WALKER- 
VILLE BREW. Co, v. MAYRAND,. [1929] 








2D. lL. R. 945; 63 0. L. Tt. 573; 
a da (1928) 4 D. L. R. 500; GS 
QO. e R. 5.—CAN., 


PART XI. SECT. 3. 

6869 vi. -----— -}—The_ canou 
law of the Reman Catholic Church is 
foreign Jaw, wisich must be proved as 
a fact & by the testimony of export 
witnesses according to the well-settled 
rules as to proof of forvigu law. Tho 
foreign law applicable to a case muat 
be taken from the statement of tho 
expert witness as to what the law is, 
& not from text-buoks or codes 
referred to by him. —- O'CALLAGHAN 
vt. UO'SULLIVAN, (1925) 1 L. ik. YO. 


PART XI. SECT. 4,-SUB-SECT, 2. 

6890 xv, --—--- ——.J— The gencral 
foreign law is presumed to be the 
samme a8 our own; & the onus of 
proving that it ia different Is on those 
who contend that it is. --Kiy 7. Kry, 
(1930) 3 D. L. Lt. 327; 65 0. L. &. 
232.—CAN. 


PART XI. SECT. 5, SUB-SECT. 2. 
s i. -J—The opinion of a 
lawyer alone docs not prove the law— 
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he must be io a position to testify that 
such is fu fact the law.—WESTGATE Uv. 
O. L. lt. 358%.—CAN. 


bi, —---- Holder of position requiring 
knowledge of law.)}-—-In order to prove 
the law of a foreign pay it Js not 
necessary that the witness should be a 
lawyer actually practising bis pro- 
fession in that country ; but, inasmuch 
as foreign law is a question of fact 
which must be proved as any other 
fact by uw competent & qualified wit- 
nosy, any person whose occupation 
makes it serial for him to have 
knowledge of the law of such fore 
country may be ao competent & quali- 
fled witness, the competency & qunllfi- 
cation of such witness being a matter 
for the appreciation of the et.-- GOLD 
vo. KEINBLATY, [1920] 1 1. i. &. 959; 
S.C. RR. 743 affy., 45 rie K. . 136; 
revag., Que. 4. &. 17.--CAN. 


PART XI. SECT. 8, SUB-SECT. 1. 
6939 xi. -—----.}-—-TMTON vu. McKay 
(1874), 24 C. P. 94.---CAN. 


Vol. XXII. Cases 16—165a, 


- EXECUTORS AND ADMINISTRATORS. — 
Part 1.—The Office of Executor or Administrator. 


16. Add. Annotation :—Refd. Palin v. Ponting, 


[1980] P. 185. : 
17a. ——.J—In the Goods of Evans (1928), 128 
L. T. 669 


17b. Appointment written in margin.]—An 
* appointment of exors., written vertically in 


the margin of a will, excluded from the 


provate there being no signature at the 
ottom of the clause in the margin.—ZJn the 


Goods of TooKry (1847), 5 Notes of Cases, 


886. 
54a. S. P. In the Goods of Cotes (1871), L. R. 2 
P. & D. 362; 41 L. J. P. & M. 21; 265 


L. T. 852; 86 J. P. 120; 20 W. R. 214. 
Annotation :—Refd. Foundling Hospital v. Crane (1911), 105 


L. T. 187. 
3a. -———-  ——— «]—In the Goods of Way, 
[1901] P. 345; 71L.J.P.18; 85 L. T. 648; 
WT. L. BR. 758. 
188. Add. Annoiation :—Folld. Re 
(1930), 169 L. T. Jo. 284. 
188a. ——— Effect of death of husband in wife’s 
ale Tiack (A.) (1930), 169 L. T. Jo. 
184a. Grant to trustees of settlement as special 
executors—Incapacity of one—Fresh grant to 
continuing special executor—Jointly with 
ordinary executor.]—-Probate of the will of 
deceased was granted to A I. his exor. 
save & except settled land veste: in deceased 
settled previously to his death & nu* by his 
will. Deceased appointed no special exor. 
At his death the trustees of the scttlement of 
the land were C. D. & K. F., & a grant of 
aay was made to them as special exors. 
imited to the settled land. Before the 
administration of the estate was complete, 
C. D. became incapable of acting in the 
trusts & A. B. was appointed in his place 
for the purposes of the Settled Land Act, 
1925. On motion to revoke the grant of 
probate to the special exors. & for a fresh 
grant limited to the settled land to EK. F. 
along with A. B.:—Ordered that the yrant 
of probate limited to the scttied land be 
revoked & fresh probate granted to E. F., 





Hack (A.) 


- 


PART I. SECT. 1. 
ex. Nature of office.|—The office of 





power be reserved to C. D. to apply for 
robate on recovering capacity, & it was 
urther ordered under Administration of 
Estates Act, 1925 (c. 23), s. 28 (2), that A. B. 
be appointed as a special personal repre- 
sentative in respect of the settled land 
jointly with E. F. & that the grant to E. F. 
after it had passed the seal be noted accord- 
ingly, the security, if any, to be given by 
A. B. to be settled by the registrar.—In the 
Estate of CLirton, [1931] P. 222 ; 100 L. J. P. 
121; 47 T. L. R. 618. 


1384b. ----—— -——- ——— Reservation of power to 


150. 
151. 
152. 


158. 


154a. 


1658. 


_@ 


PART I. SECT. 8, SUB-SECT. 2.—- 
A. (a). 


apply on recovery of capacity.}——Jn the Hstate 
of CLIFTON, No. 134a, ante. 


Add. Annotation :—Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 


Add. Annotation :-—Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 


Add. Annotations :--Apld. Re Comberbach, 
Saunderson v. Jackson (1929), 73 Sol. Jo. 403. 
Refd. Jenkins v. Jenkins, [1028] 2 K. B. 501. 
Add. Annotation :—Generally, Refd. Jenkins 
v. Jenkins, [1928] 2 kK. B. 501. 


Appointment of one of several makers of 
promissory note.|—Juring the lifetime of 
testator the exor. named in his will & three 
other persons made a joint & several pro- 
missory note payable to him. After the 
death of testator & probate of the will the 
exor. brought an action on the promissory 
note against one of the other makers thereof : 
—Held: the action was not maintainable, 
inasmuch as the effect of pltf.’s appointment 
as exor. was (1) at cormmon law that the debt 
was discharged by release at the date of the 
death of testator, & (2) in equity that it was 
discharged by payment at the date of probate, 
so that in either case the debt had ceased to 
exist before the action was brought.— 
JENKINS v. JENKINS, [1928] 2 K. B. 501; 97 
lL. J. K. B. 400; 18091. T. 1190; 44 T. L. RB. 
483: 72 Sol. Jo. 319, D. C. 

— Appointment of wife of debtor.] --- Me 
Pricv, Prick v. PRicke (1879), 11 Ch. VD. 168 ; 








584.—OAN, 


eee: aoe ha arate 22 pte de ER : Le hea etar 3 Pn PART I. SECT. 4, SUB-SECT. 1.---A. 
not a bene a ow who has n | quea Wo farins of land to F. T. 7 ; 

appointed extrix. under ler husband's | in trust for his wifo & family; he | zealand property a: erceulorn fur: Lingitah 
wi ie a bonne i elert between a the Dak po ie eer property-—-I route ranted to New Zea- 
aoce 6 office c u er hat the proceeds sho ne divide : n ahy 

legal g by his oxors. The will contained no and execrtore.): Where testator dies 


rights.—SMART v. SmMaRT, [1926] 
8. C. 392.—8COT. 


PART I. SECT. 2, SUB-SECT. 1. 


ciled in the Irish rep State eppainted | catt & Staab, Be 
i » appointe 
the Public Trustee to be his exor g | (ask), (1927] 8 W. W 


trustee :—Held: neither the Irish 
Public Trustee nor the English Public 
Truantee could accept the SP pon ourat: 
AP een es of N, { 928] I. R. between legatee 


PART I. SECT. 3, SUB-SECT. 1.—-C. to Mrs. &. to be 


az. Right of testator to delegate.}— | Held: 
ae CLEGHORN, {1931) 2 D. L. R. 865.— | extrix. acco 


1 


appointment of exors. :—/eld: 
F. & T. were entitled to probate as 
exors. according to the tenor. --In the 
of Drumm, (1931] N. I.—IR. 
MauRaT ESTATE 
P R. 18.—CAN. 


PART I. SECT. 3, SUB-SECT. 2.— 
; A. (b). 


sc. Universal gs sae Orie to divide 
realing, “I bequ 

ivided aqually among 
Mra. S. & her brotberr & — 
not. to constitute Mrs. &. 
rding to the tenor of the 


that domiciled in England, leaving pepneres 
= in New Zealand & in England, & having 
by his wil appointed separate oxors, 
to deal with his New Zealand & his 
fugiish property, a ct. in New Zealand 
may grant probats to the New Zealand 
exors. in respect of the proporty within 
the jurisdiction, reserving leave to the 
English exors. to apply in England for 
prohate in reapect of the remainder of 
the property. For the Dur hose of 
facilitating the latter applin. the New 

land ct. inay permit the romoval 
from its file of the original will upon 
condition that an exact copy of such 
will, certified by the I trar, bo left 
upon the file of the local ct.-—Re 

HIGHTON, {1929} N. Z. L. R. 06.—-N.Z. 


will 


sister "’ 


7 


Cases 165a—427. ENGLISH AND Emerre Dicest SuPPLEMENT. 


48 L. J. Ch. 478; 40 L. T. 668; 27 W. R. 


608,C. A. 


165b. ——.]—- JENKINS v. JENKINS, No. 154a, ante. 
18i1a. ——— ——— After intermeddling.]—An indi- 
vidual & a bank having been appointed exors. 

& trustees under a will, the individual exor. 
intermeddled technically with the estate, & 
both of them subsequently refused to act as 

By a codicil testator 
directed that in the event of a ‘ vacancy ”’ 
occurring “in the office of the individual 
triste whether from death, resigna- 


exor. or prove the will. 


exor. & 


tion, refusal to serve, inabilit 
otherwise,’’ one of two name 
the order named, should fill the vacancy. 
erson renounced :—Held : 
the ct. was entitled to appoint one of the 


etn ee ete 


The first named 





tee re eenene en ee 
emerson oh oe _—— 


PART 1. SECT. 9. 


202 i. Jurisdiction to release-——Surro- 
gate court.}—-A surrogate ct. judge has 
no power to make an order releasing 
exors. “from their exorsbip.’-—- ke 
DRNTON Katatr (Sask.), (1926) 3 
R. 186.— CAN. 

ok. .}-—Under the discretiouary 

ower given him by Trustee Act, 
%. 8. S., 1920 (a. 75), 8. 71, the Judge 
appointed a judicial trustee in place of 
an extiix.—SMALL v. PACKARD, [1925] 
1 W. W. R. 8097.—CAN. 

i(p. 46) f. Exccutor— Desiring 
to be rceleased-—Co-executor necessary 
party.}—When some of several co- 
exprs. apply to be released from the 
trust, the ct. wil] requiro tho other co- 
exors. to be brought before the °t. 
before they will refer it to a master to 
report on sultableness of persons to be 
xubstituted.—Re = ‘TOBIN'S KMSTATE 
(1858), 3 N.S. R. (2 Thom.) 338.—CAN. 

1 (p. 46) ff. Condurt of co- 
executor prejudicial to trust property.)— 
On tho appln. of an exor. held that an 
order should go for the romoval of his 
oo-exor. on the ground that the latter’s 
conduct had been such us to 
endanger the trust proporty, although 
nothing In the nature of fraud or dis- 
honesty was imputed against him. 
Re SOMERSET Estate, [1928] 2 
W. W .R. 697.—CAN. 

se. Contested motion—Costs of.)— 
The costs of a contasted motion, for 
the removal of an administrator & 
the appointment of another in his place, 
should not be taxed as between solr. 
& cliont.—Re GAMMON KSYATE, PAYNE 
vy. GAMMON, (1927) 2 D. L. R. 605; 
[1927) 1 W. W. R. 5063 38 B.C. OR. 
153.—-CAN. 

sf. Order for made upon originating 
notice—Direction to pass accounts— 
c& replace trust fund.jJ—An order under 
‘Trustee Act, KR. 8. O. 1927, c. 150, 8. 36, 
for the romoval of an exor., may now 
be made suomarily upon originating 
notice, An order removing an oxor. 
& trustee directed hitn to pasa his 
accounts. It was not denied that he 
was Hable for the loss or jeopardy of a 
considerable sum of money. He mado 
a clalro for the statutory compensation 
for his services which was not admitted ; 
& he was required, pending the taking 
of the accounts, to replace the trust 
fund for which he was not able to show 
any security in hand.— Fe PATTERSON, 

1928} 3 b. L. R. 197; 62 0. L. RR. 
55.-—-CAN. 


PART I. SECT. 10,°SUB-SECT. 1.—C. 

274 ia. S. P. PUBIC TRUSTEE bv. 
REGIBTRAR-GENERAL OF LAND, [1927] 
N. Z. L. R. 839.—N.Z. 


PART I. SECT. 12, SUB-SECT. 1. 


9 What amounts to renunciation— 
Right reserved to infant t come in & 
prave.}—Probate waa granted to adult 
exors., reserving to infant exor. a 
Tight to be adinitted to exeocutorship 


. W. 











ene ae caemme 





to act, or 
persons, in 





ead 


upon attaining majority :—Held: as 
the infant exor. had not declined to 
provo the will, & his right to prove was 
reserved to him by the letters probate, 
his minority did not prevent his taking. 
Pees GRACEY (1928), 63 O. L. Ik. 218.— 
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PART I. SECT. 12, SUB-SECT. 5.——A. 


d i. .]J—The ct. in a proper case 
will allow an exor. who has renounced 
provers to retract his renunciation.— 
gf Gg  ORTES [19390] N. Z L. R. 60.-- 


PART I. SECT. 13, SUB-SECT. 2. 


-}+~—-The exor. named 
In a will represents the estate of 
decoased for all purposes, even before 
probate of the will is taken out. The 
taking out of probate establishes the 
will froin the date of the death of 
testator, & thereby all intermediate 
acts of the oxor. in connection with the 
oxtate are validated.—MEGHRAJ v. 
KRISHNA CHANDRA BHATTACHAR! 
(1923), I. L. Rn, 46 All. 2386,.——-IND. 


PART I. SECT. 13, SUB-SECT. 8.—B. 


471 i. General rule.|-—Although an 
exor., who clects to act, may be sucd 
before probate, the ct. has no juris- 
diction over a person as exor., who has 
obtained a grant of probate in a foreign 
country, unless there were assets of 
testator within the jurisdiction at the 
time of his death, iv respect of which 
the ct. may reasonably assume that the 
exor. will clothe himself in due course 
with the necossary  reprosentative 
character by an application for probate 
or the neceune of the foreign probate. 
—NAGEL vt. Houa@H (1927), 27 8S. RR. 
Ne W.418; 44N.S. W.W.N, 121.— 
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PART I. SECT. 14, SUB-SECT. 3.—A. 

bi. .-}— Letters of administration 
relate back to the death of the Intestate 
s0 as to enablp the administrator to 
bring action in respect of matters done 
between the death & his appointment. 
3 Nfld. L. R. 180.—NFLD. 


PART I. SECT. 14, SUB-SECT. 3.— 


e 


sh. Liability on ogreement—Entered 
into before grant.J}—LARRY v. BAKER 
(1902), 7 Terr. L. R. 145.—CAN. 

sk. Action on life assurance policy. }— 
Pitf., the only child of 1 whe on 
Sept. 30, 1926, as the rosult of an 
accidont, died, intestate & a widower, 
commenced this action on Nov. 26, 
1926, upon an accident tnsurance 
policy issued by defts. upon the life 
of J. Pitf. was not named as bene- 
ficiary in the poncy. On May 9, 1927, 
while the action was pend » pir. 
obtained from a Surrogate Ct. letters 
of administration to tho estate of J., &, 
when the action came on for trial, in 
1928, applied for leave to amend the 
roceedings by describing himself as 

6.administrator of the estate of J. :— 


2 





substituted exors. & probate was granted 
to the second named 
tion.—In the Goode o 
T. L. R.1; 75 Sol. Jo. 764. 


209a. S. P. ANON. (1806), 12 Ves. 4; 33 E.R. 2. 
Annotation :—Refd. Browell v. Reid (1842), 11 L. J. Ch. 272. 


288. Add. Annotation :—Consd. In the Estate of 
Dinshaw, [1930] P. 180. 


258. Add. Annotation :—As to (1) Refd. Jenkins v. 
Jenkins, [1928] 2 K. B. 501. 


206. Add. Annotation :—Refd. Ite City Equitable 
Fire Insce., [1925] Ch. 407, 


427. Add. Citations :—Moore, 
nom. RUSSEL v. PRAT, | And. 177; on appeal 
(1589), 1 Leon. 193, Kx. Ch. 


erson on his applica- 
FREEMAN (1931), 48 


K. B. 146; oeuwd 


cre eeeameeneeneeenemannemenentmcnelamieaieana 





Held: the amendment should be 
allowed & pltf. awarded judgment for 
the amount of the paler: The letters 
of administration related back so as to 
validate the action already couimenced 
by pitt. JouNson v. GENERAL ACO. 
Ass’cE Co., [1929] }] D. L. BR. 597; 
63 O. L. RK. 296.—CAN. 


PART 1. SECT. 15, SUB-SECT. 2. 

g i. .}+—Held;: the sale of the 
reversion In a term of years, under a 
fi. fa. on @ judgment against an wexor. 
de son torl, was a valid sale as against 
the rightful administrator.—-BaIn v. 
MCINTYRE (1867), 17 C, P. 500.—CAN. 

613 i. Rights of buyer from executor 
de son tori.)}—TRuaTS & GUARANTEE 
Co. v. NELSON, [1930] 3 W. W. RR. 241 | 
4D). L R. 1082; revsg., [1930] 3 
D. L. R. 985.~-CAN, 

sl. On whom binding—Third party— 
Estoppel.)}—Where a buyer of goods 
under a conditional sale agreement 
induces a buyer of the same goods from 
him under a similar agreement to 
deliver up the goods to the exor. de 
son tort of the original seller in settle- 
ment of his, the first buyer’s slaim, he 
will not be allowed, in an action against 
such second buyer, to deny the 
authority of the exor. de sun tort to 
take over the gevods.—LARSON v. 
CoaTEs (Sask.), [1926] 4 D. L. R. 561 ; 
{1926] 3 W. W. R. 397.—CAN. 

sm. Administrator of estate— 
Onus on adminivtrator.J— Deft. had 
bought three horses & other animals 
under a conditional sale agreement. 
The present action was brought by 
the adininistrator of the seller for the 
balance due under the agreement. 
Deft. pleaded that the exor. de son tort 
of the seller bad taken the horses tn 
satisfaction of the indebtedness out of 
the possession of a man to whom deft. 
had sold them. ‘The authority of the 
exor. de son tort to take the chattels 
& so bind the administrator was 
established by a prior decision in an 
action by the deft. herein against the 
buyer from him. There was no evi- 
dence herein as to what the exor. 
de son tort did with the chattels :— 
Held: the burden of proving that the 
exor. de son tort had complied with the 
terme of the agreement & of Conditional 
Sales Act as to retention of the chattels 
& notice of their sale was on pitf. 
herein, the administrator.—NaTIONAL 
Trust Co., LTp. wv. Larson, {1928} 
3 W. W. R. 723.—CAN. 


PART I. SECT. 15, SUB-SECT. 4.— 
B. (a). 








m i. ——.}-In an action by a 
creditor of a deceased an exor. 
de son tort it is proper to sue deft. as 
executor as well as personally, & if 
pitf. establishes his cl the judgment 
should be that the amount thereof be 
paid out of the assets of deceased, if 
deft. have so much, &, if not, then out 
of deft.’s personal assots.— BURNS P. 
& Co. v. nL, [1928} 4 D. L. R. 
854; [1928] 3 W. W. R. 294.—CAN. 


Vol. XXII.—Executors and Administrators. Cases 718a—9886. 


Part 1]—Probate and Letters of Administration. 


——- ——— ——.]|—CHAMBERLAIN v. AGAR 


8a. 
(1813), 2 Ves. & B. 259; 35 EB. R. 317. 
Annotation :—Refd. Briggs v. Penny (1849), 3 De G. & Sm. 


734a. —— ——.J—In the Goods of SERGEANT 


(1872), 26 L. T. 669; 36 J. P. 696; sub nom. 
In the Goods of SERJEANT, 20 W. R. 872. 


T74a. S. P. In the Goods of BARBER (1886), 11 


784. 


858. 
884. 
885. 


P.D.78; 56 L. T. 804; 35 W. R. 80. 

Add. Annotation :—Refd. Lal Chand Marwari 
i. nent Ramrup Gir (1925), 42 T. L. RB. 
Citation :—For ‘34 Ch. D. 177” read ‘‘ 24 
Ch. D. 177.” 

For ‘*-——— --—- Will proved in France.}’’ 
read ‘*‘ —-—- —_- —_—- Will proved In France.|”’ 
For ‘f-——— -—— ——.]” read ‘*—— ——— 


wees ——.}?” 


911a. ——-- Who !s—Holder of office appointed 


912. 
924a. 


a ne A tt me me Am 


executor.|-—-Where the holder of an office has 
been appointed exor., the person entitled to 
probate is the holder of that office, not at. 
the time when the will was executed, but at 
the date of testator’s death.—ZIn the Estate of 
JONES (1927), 43 T. L. R. 324. 

Add. Annotation :—Consd. In the Estate of 
Dinshaw, [1930] P. 180. 


-}—Ct. of Probate Act, 1857 (c. 77), 
s. 73, confers wide powers on the ct. Under 
it an exor., not willing or competent to take 
probate, may be replaced by an administrator 
to be appointed by the ct., if it shall appear 
to be necessary or convenient by reason of 
special circumstances. Misf2asence on the 
part of an exor. with regard to the estate of 
his testator is a ground for proceedit.g under 
the secct., even after the exor. has :nter- 
meddled. 

Exors. had intermeddled & neglected to | 
prove the will, & had made an agreement. with 
the universal legatee that the will should not 
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be proved. In passing them over the ct. 
ordered that a grant of administration should 
be made to a third person to be agreed upon 
by the exors. & the legatee, or in default to 
be appointed by the ct.—In ‘the Estate of 
PorrTioaARY, [1927] P. 202; 96 L. J. P. 04; 
137 L. T. 256. 

981. Add. Citation :—sub nom. In the Goods of 
Hert, 6 Jur. 350. 

931ia. —— Failure to prove a the 
Estate of Porrtcary, No. 924a, ante. 

931b. -—--~,]~-Where property was left to an 
exor. in trust for a minor the ct. passed over 
the exor. without citation, on proof that 
his interest was adverse, that he had delayed 
obtaining probate & that ho was unfit, 
although he resided in England & apparently 
was competent & not unwilling to act.—_ 
In the Goods of Ray (1926), 96 L. J. P. 37; 
136 L. T. 640. 

Annotation :— Refd. Jn the Estate of Potticury, [1927] P. 202. 

938a, ——-.]—-(1) No rule of the common law 
as to evidence is contravened by the admission 
of sccondary evidence as to the cuntents of 
a lost document, & when the due execution 
of a no longer existing testamentary paper is 
established, & its contenta are shown to have 
included a clause revoking previous papers, 
those papers are no longer testamentary from 
the moment of such execution, 

(2) Declarations of testator made after 
execution of the will are not admissible as 
to the fact of execution itself, as tending to 
contravene the statutory requirements as 
to execution; but they are admissible to 
prove the contents of a paper otherwise 
shown to have been properly executed, & 
no longer in cxistunce.—BARKWELL v. BARK- 
WELL, [1928] P. 91; 44 ‘I. L. BR. 207; 72 
Sol. Jo. 69; sub nom. In the Estate of BARK- 
WELL, BARKWELL tv. BARKWELL, 97 L. J. P. 
53; 138 L. T. 526. 
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PART Il. eer. 1, eee 1.-— 


- (a). 

697 i. Cunstruction of documents--- 
Only for purnoses of admission to pro- 
bute.J--NANDKISHORE LAL v. PASUPATI 
NATH Sanu (1928), 1. U. R. 7 Pat. 396. 


— 
o 


PART Il. SECT. 1, SUB-SECT. 1.-- 
A. (b) 


703 i. For letters of administration 
—Grant required to aastst prosecution 
1 claims abroad.)—IJt. is not the duty of 
the ct., by determining the abstract. 
question who jis the deceased’s proper 
representative, to assist such repre- 
scntative to prosecute claims to titles 
& property abroad.—-Jn the Goods of 
riser WiLsoNn, [1929] S. BR. (Q.) 


PART Il. SECT. 5, SUB-SECT. 5. 


r i, —— Photostat copy.j—-in 
the Gooda of TRACEY, LENNON v. 
GRayY, (1931] I. R. 374.—IR. 

r il, Will proved in Surcden.} 
—Whoen a will bas been probated, or 
recognised as a valid will, in a juris- 
diction other than a British country 
or a State of the United States of 
America, probate may be granted by a 
Surrogate Ct. in Saskatchewan upon 
peogvouce of a copy of the will & of 

he decree of probate or other act of 
recognition thereof, & without requiring 
further evidence of its validity. The 
extract in question herein, from the 
records of a et Ct. in Sweden, & 
the sworn translation thereof, quoted in 











the judgment, held admissible In evi- 
dence on an appln. for letters of 
adininistration with the wil) annexod 
of the estate of a husband who with bis 
wife had executed « joint will in 
Sweden.—~Jte BERGMAN, [1928) 1 
W. W. R. 601.—CAN. 

r ii, —— ~—— Will prored in Scot- 
land. |——Ite Chazy, {1928} 2 D. L. RR. 
971; (1928] 1 W. W. It. 074.-—CAN. 


PART II, SECT. 5, SUB-SECT. 11. 


en. Where suspicion arises only as to 
perticular provistons.|—In all cases in 
Which a will ls prepared under clrcum- 
stances which rafse the suspicion of the 
ct. that it) dees not express tbe mind 
of testator, it iz for those who pro- 
pound the will to rernove that suspicion, 
& it {a8 only when that has been done 
that the onus is thrown on those who 
oppose the will to prove fraud or undue 
influence. Where the provision arises 
only as to one particular provision 
which is severable, & that suspicion 
is not removed the ct. can admit the 
rest of the document to probutse.—- 
SARAT KUMARI Dest v. SAKHT CHann 
(1928), I. L. R. 8 Pat. 382.—IND. 


PART Il. SECT. 6, SUB-SECT. 1.—A. 


pi. -——— ——.}-—Probate may bo 
granted to an extrix., oven though 
at the dato of testator’s death & of the 
application she waa resident out of the 
juriedicio? of the ct.—Re Wallen, 
1926) N. Z. L. R. 729.——N.Z. 


3 








PART II. SECT. 6, SUB-SECT. 1.--0. 

ri, —~~— Allegation of undue in- 
flucure.jJ-—An allugation that the ap- 
pointment of & person as Cxor. Under a 
will Ia finvalld & of neo effeet because 
such parson caused or procured the 
will to be written, is Insulficient to 
sustain a claim to get aside the appoint- 
ment.—-SMiTrH ov. Bimp (1924), 45 
N. L. R. 381.- 8. AF. 


PART II. SECT. 6, SUB-SECT. 3.--—B. 

949 fil. -—--~— <Allestation clause nol 
read by witnesaca.j-- A will was pre- 
pared for a testator by his brother, 
who was sole heneficlary. Tho will 
was witnessed in an hotel lounge by 
two waiters, who gave evidence at the 
trial to the effect. that the execution 
was informal. The brother & his wife, 
who were present at the time of the 
execution, gave evidence to the effect 
that the will had been duly oxecuted. 
The evidence of the attesting witnesses 
was found to be unreliable :—Held : 
notwithstanding the attestation clause 
wus not read by the attesting wit- 
nesses, the presuinption in favour of | 
due execntion appiied. Also, no 
ground of suspicion belng suggested, 
except that the will was prepared by 
& executed In the presence of the sole 
heneficiary, & there belng no evidence 
to show that this beneficiary exerted 
any (influence, tho presuniption was 
not displaced.—-7te Spicer, Exucuror 
Trustee & AGENCY Co. or Sourn 
AUSTRALIA, Lrp. v, Morris, (1929) 
8. A. S. Kt. 28.—AUB8. 


Cases 956a—1181. 


956a.. ——.}—Oaxus v. Uzze ti, No. 968a, post. 
sieas -}—One of the attesting witnesses 
oe oe earner = a must chit be 
e ropounding the docu- 
ment. he aetcat lage witnces is then the 








disprove a 
y him, 


called may cross-exam 


statement made, or evidence given 


which appears to be hostile to due execution. ° 


—OAKES v. U2zZELL (1931), 100 L. J. P. 99; 
47 T. L. R. 578; 75 Sol. Jo. 5438. 
970. Add. Annotation :—Consd. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264. 
986. Add. Annotation :—Refd. Palin v. Ponting, 
[1980] P. 1865. 
991. Add. Annotation :—Retd. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264. 
992. Add. Annotation :—Refd. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264. 


998a. -]-—Where there is a defect in the 
attestation clause, the evidence of one 
witness is required. But where an affidavit 
is necessary to account for alterations, & 
where two witnesses are required to make 








an affidavit, & these o in one affidavit, . 
the execution (Sir H.. 


both shall depose to 
JENNER Fust).—In the Goods of BATTEN 
(1849), .2 Rob. Hecl. 124; 7 Notes of Cases, 
288; 163 BE. R. 1264. 


10118 a..——  ———-.]— In the Goods 
(1870), 22 L. T. 680; 34 J. P. 6 


1016. Add. Annotation :-—Rett. eat v. Bark- 
well, [1928] P. 91. 


1017. Add. Annotation :—Refd. In the Estate of 

Musgrove, Davis v. Mayhew, [1927] P. 264. 
1018. Add. Annotation :—As to (1) Refd. Barkwell 
: v. Barkwell, (1928) P. 91. 


1019. Add. Annotations :—-As to (1) Refd. Bark- 
well v. Barkwell, [1928] P. 91. Generally, 
ea In the E state of jas (1924), 182 L. T. 


1022a. r———.]|—-BARKWELL  v, 
No. 938a, ante. 


1081a. Will gnawed by rats.j—A will torn 
. in pieces with rate, if a stranger by laying 
the pieces together could make the devise 
appear, good ; if = celal before the death, 
against the will.—ETHERINGHAM wv. ETHER- 
INGHAM (1646), Aleyn. 2; 82 KE. R. 883. 


A BRINING 





BARKWELL, 
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PART Il. SECT. 6, SUB-SECT. 3.—@G. | & 





witness of the ct., & the party by whom he is. 


ENGuise AND Emer: Dicust SUPPLEMENT. 


1081b. ——— Belief that will siaiee stains Goods 
of LzaaG (1848), 6 Notes of Cases, 528. 
Annotat on -—Distd. Wharrata v. Wharram (1864), 8 Sw. . 
1081c. Accidental destruction.|—The ct. 





will not admit the draft of a will, which has 
been inadvertently destroyed, to probate 
on motion.—In the Goods 7 Bopy (1865), 
48w. & Tr. 9; 34L.3.P.M.& A. 55; 164 
BE. R. 1418. 
Annotation :-—Apld. Re Sainsbury (1896), 12 T. L. R. 428. 
1031d. ——— Destruction by third party—Alter 
testator’s death.]|—-A. devises lands to several 
ersons, & after his death, one who was a 
riend to the heir at law, snatches the will 
out of the exor.’s hands & tears it in pieces. 
The pieces being gathered up, & stitched 
together, a bill was brought to establish the 
will, & decreed the devisees to hold & enjoy, 
& the heir to convey to them.—HAINESs v. 
HAINHS (1702), 2 Vem. 441; 23 BE. R. 883; 
sub nom. HAYNE v. HAYNE, "Dick. 18. 


Annotations :—Consd. Davies v. Hvans (1851), 4 De G. om 
440. Befd. Cowgill v. Rhodes (1863), 33 Beav 


-1081e. —— —— ——-.)—A will deatrosed. after 


death of testator. who had consented to its 
destruction before his death. A copy 
admitted to probate.—ZIn the Goods of CARTER 
(1843), 2 Notes of Cases, 105. 


Annotations :—Distd. Wharram v. Wharram a 864), 3 Sw. 
& Tr. 301. WRefd. In the Goods of Legy (1848), 6 Notes 


of Cases, 528 

10312. Without testator’s knowledge. |]— 
A will destroyed in the lifetime of testator, 
but without his kuowledge; substantiated 
& admitted to proof.—TREVELYAN v. TRE- 
VELYAN (1810), 1 Phillim. 149; 161 E. R. 


944. 
Annotations :—Distd. W Wharram (1864), 3 Sw. 


& Tr. 301. Refd. Astor ¢. v. Smith (1863), 8 Sw. & Tr. 282. 
D. Other Cases. 
See case, infra. 


1042. Add. Annotation :—As to (1) Consd. In the 
Estate of Birkby (1929), 73 Sol. Jo. 556. 








1044, Add. Annotations :—As to (1) Apld. In the 


Estate of Musgrove, Davis v. Mayhew, [1927] 
P. 264. As to (2) Apld. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264. 
1164, Add. Annotation :—Consd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 
1191. Add. Annotation :—Generally, aia Robins 
v. National Trust Co., [1927] A. C. 515. 





am ab lear : rascal »”. CHALMERS, ek oS AS box, {188 inte 
191 674.— 
1002 i. 7 & dumdb.)-— [ JI ‘41: 59 N. 8. 10 6 


estator deaf 
Circumstances {in which probate of an 
seed. aut of a deaf & dumb person 
a a EWEN ee 
{1097}, ne . R. 881.—N.Z, 


PART II. a 6, adesirnals - —— 
1036 i, je 6. By contents— oy 
Mie aay nt prous.| PERRY (1685) 9 
30; 6860. L. BR. 278.—C 


yu - SECT. 6, SUB-SECT. a 
sn. Wilin custody of English Probate 
Court—Scaled & is hotographic 
copy. }—Proceedl stituted to 
rove a will in so aolenan ori. The will 
ped already been admitted to probate 
ngland & was deposited in the 
Princieat Probate Registry of the 
High Court, London. The English 
Probate cet., having been requested to 
allow the will to be produced at the 
trial of the action in the Irish Free 
State, refused, on the ground of 
absence of juriediction : — Held: 
secondary evidence of the will could 
be given, & a a& hote- 
graphic copy was admitted.—Lyonas 


PART II. SECT, 6, SUB-SECT. 8.—A. 


so. Nature of proof required.}—The 
proof necessary to establish a will is 
not an absolute or conclusive one, but 
such proof as would satisfy ao eeroen 
man.-- SURENDRA NaTH 


CHATTE 
v. JAHNAVI CHARAN MUKHERJI eas), 


I. L. R. 56 Calo. 390.— IND. 


PART II. SECT. 6, SUB-SECT. 8.—B. 
pr i. ——— Wherever ground for 
cion.}—HowIk ov. CHATTERTON, 

[1926] N. Z. L. R. 695.—-N.Z. 

1083 ii. -}-The burden of 
proof as to the execution & the testa- 
inentary capacity of testator at the 
time of the execution of a will Hea upon 
its propounder who has to explain away 
the suspicious circumstances appearing 
Lan. ve as. -——-SURENDR« NaTH CHaT- 

JAHINAV] CHARAN MUEKRERJI 
(1938), 1. L. R. 56 Cale. $90.—CAN. 


PART I}. SECT. 6, SUB-SECT. 9.—A. 
sp. Non-compliance wtih Wdh dd, 
4 





, oenentamenel 


PART II. SECT. 8. 


1288 1. Double grants— Discouraged.} 
—When a will appoints one exor. for 
genera: purposes & another fee for 


therein. T e ct. 
double grants, & aby the application 
for probate made y either oy the 
other one ahould be aited.— URaT 
carte (Sask.), [19237] 3 W. Ww. R. 18. 


should aiossaraae 


PART II, i. ie oun 4. 


prgrumed, 3 na5D .—CAN. 


PART Il. rae 9, Dr vipat — us 
1244 i. techie yee: 

poe -}+-MURRAY v. way eat me [1971 
D. L. R. 1038; 60 O. 





1271. Add. Annotation :—Refd. Robins v. National 
Trust Co., [1927] A. C. 515. 
1204. Add. Annotations :—Retd. In the Estate of 

Musgrove, Davis v. Mayhew, [1927] P. 264; 
ee v. National Trust Co., [1927] A. C. 

1801a. ——- ———.]—-Testatrix having directed the 
person whom she made her residuary legatee 
to prepare her will, he did so, but by mistake 
the name of one of the legatees was omitted. 
Subsequently she directed tbat three 
additional bequests should be inserted in the 
will, which the residuary legatee promised 
but neglected to do. The will was after- 
wards reac over to testatrix by the residuary 
legatee, & baving declared herself satisfied, 
she executed it:—Held: although the 
tesiduary legatee was aware at the time of 
the execution of the will by testatrix, that 
her further instructions were not complied 
with, & that testatrix was ignorant of that 
fact, still in the absence of fraud on his part 
the will was entitled to probate.—MITcHELL 
v. Garp (1863), 83 Sw. & Tr. 75; 82 L. J. 
P.M. & A. 129; & TL. T. 438; 27 J. P. 487; 
oe N.S 673; 11 W. R. 773; 164 BE. R. 


Annotation :—Refd. Guardhouso v. Blackburn (1866), 35 
L. J. (P. & M.) 116. 


1304. Add. Annotations :.---Consd. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 2064. 
Refd. Robins v. National Trust Co., [1927] 
A. C, 515. ; . 

1310. Add. Annotation :—Refd. Re Belliss, Polson 
v. Parratt (1929), 141 L. T. 246. 

13138a. ——— ——- eJ--In the Neiaie of AUSTIN 
(1929), 73 Sol. Jo. 5465. 

1817. Add. Annotation :-—As to (8) Refd. 'n the 
aes Ad Musgrove, Davis v. Mayhew, [107] 





1318. Add. Annotation :—Reid. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264. 

1320a. -J—Where a will is propounded 
by the chief beneficiary under it, who has 
taken a leading part in giving instructions 
for its preparation & in procuring its execu- 
tion, probate should not be granted unless 
the evidence removes suspicion & clearly 

roves that testator approved the will.— 
ELLASAWMY SERVAI v SIVARAMAN SERVAI 

(1929), 57 LL. R. Ind. App. 96, P. C. 

1851. Add. Annotation :—Folld. Kitcat v. King, 
[1930] P. 266. 

1851a. —~—.]-—A testamentary paper headed 
“ Codicil to be attached to my will,” & pro- 
ceeding ‘‘ This is the last will & testament of 
A. B.” did not expressly or by implication 
revoke an earlier will although it effected a 
substantial difference in the destination of a 
large portion of the property passing. The | 








12478. ——~ -|—LAMKIN v. Bass (1752), 1 
Lee, 1; 161 E.R. 1. 








een A te 


engrave 


PART IL SECT. 9, SUB-SECT. 5.—C. 

1271 1. Onus of sproof—On rty 
alleging undue influence.}—Re MoWIL- 
LiAMS (1930), 1 M. P. BR. 350.—CAN. 


1398a. 


same paper bore, in addition to the signature 


of the testator, the signatures of four persons, | | 


two of whom were beneficiaries under it; all 
four signatures had been placed on the paper 
at the time of attestation, & there was 
evidence that the two beneficiaries signed 
otherwise than as attesting :—Held: the 
words ‘last will & testament’’ did not 
preclude the admission to probate of both 
papers, & probate of the codicil might go 
without including the names of the two bene- 
ficiaries as attesting witnesses.—KircatT v. 
Kina, [1980] P. 266; 99 L. J. P. 1263; 148 
L. T. 408; 46 T. IL. R. 617; 74 Sol. Jo. 
488. 


1867. Add. Annotation :—-Distd. In the Estate of 


Caie, In the Estate of Davia (1927), 71 Sol. 
Jo. 898. 


1368a. —-—- —--- -——-.]~-The ct. directed that 


certain non-testamentary words of an offen- 
sive nature should be omitted from the probate 
of a will, but declined to order their expunge- 
ment from the will itself—Re Maxwein 
(1929), 140 L. T. 471; 45°'T. L. R. 215; aub 
nom. Inthe Estate of MAXWELL, 78 Sol. Jo. 159. 


1871a. —-— -—-—.]—-Zn the Estate of Cam (1927), 


43 IT. L. R. 697; sub nom. In the Estate of 
Cain, In the Estate of Davis, 71 Sol. Jo. 898. 


1875a. Settlement—Identical gah bars Ranh 


a will contained bequests identical with the 
trusts of a marriaye settlement the ct. did not 
require the whole of the marriage settlemont 
to be set out in the probate, but only such 
extracts as were necessary to explain the 
bequests.—In. the (oods of Garbrr (1869), 
33 J. P. 792; 21 1. T. 866. 


13883. Add. Annotution :--.Consd. In the Estate of 


Todd, [1926] P. 173. 


1388a. —-—- ~——.]-—Jn the Estate of Toon, No. 


1398a, post. 

Wills not independent.|—-If testa- 
mentary papers are independent, one dealing 
exclusively with property within the juris- 
diction & the other with property outside it, 
there is no obligation on a party propounding 
the first to obtain probate of the second. 
The question is whether the papers are inde- 
pendent or interdependent. 

Testator left two wills, one English, the 
other American; the latter dealt exclusively 
with property outside the English jurisdiction, 
but the two documents were interdependent 
with regard to the residue, which was liable 
for English estate duty. The exors. of the 
two wills were different persons. Testator 
had expressly directed that the American 
will should be ‘t probated ’' in America :— 
Held: (1) the two wills & a codicil to the 
English will should all be proved in England ; 
(2) the document to be retained in the 
English Probate Registry as evidence of the 
testamentary act of making the American 


a ed 





has written in his instructions inserts a | be exercised with t care, to order 
word in error & the inistake is not | that words in a will, which are scanda- 
brought to the notice of testator the | lous or defamatory & in no wa 
word s0 {inserted must be omitted from ertnane to the dispositions of the will, 


Ve aise abe roi we ate A me pore ae 
ECT = ILLIAMSON , 298. RJ N.S. ‘ Testator stated: “I m - 
PART A SECT: 10, SUB BE el. 3. 487; 46 N.S. W. W. N, 151.—AUS., vision for my wife on aceount of 


bf. -b—-Where the draftsman of | 
a will empowered by testator to use his 
own judgment makes a mistake of law | 





or error in drafting, testator is bound 
by the mistake, but where the drafte- 
man in doing the merely act 
of copying what he thinks the testator 


nected wit 


matter Uncen: | ate 
~~ | VL. R. 533; (1927) Argus L, R. $96. 

Scandaious or defamatory matter.) | —° 

The Supreme Ct. has jurisdiction, to | AUB. . 
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her intemperate babite & other mis- 


PART II. SECT. 10, SUB-SECT. 4.-—B. | conduct.” The ct. rofused to order 
1369 f. Che enable 


those words be omitted from the Na 
—~Re O'REILLY’sB Win, (1927) 
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Cases 1308a—1888a. 


will should be an examined & sealed copy of 
that will, & after probate the original 
American will should be handed out to the 
exors. named therein for probate in America. 
—In the Estate of Topp, [1926] P. 173; 95 
L. J. P. 106; 185 L. T. 381; 42 T. L. R. 
545; 70 Sol. Jo. 671. 


1410a. ———.]—In the Estate of Topp, No. 1398a, 
a 


1481a. Where minority interest.|-— Re HERBERT, 
‘No. 1883a, poat. 

1431b. -}—Under Jud. (Consolidation) Act, 
1925 (c. 49), ss. 160 (1) & 162 (1), the ct. 
cannot make a grant of administration to less 
than two individuals, when it is aware that 
there is a minority interest.—Re WHITE, 
{1928} P. 75; 96 L. J. P. 157; 188 L. T. 68; 
43 T. L. R. 729; 71 Sol. Jo. 608, C. A. 


1481c. —-—- Administrator pendente lite.}—Ze 
Prick (1931), 75 Sol. Jo. 295. 








1468a. ** Special circumstances.’’]—This was 
an application by two nominees for a grant 
of letters of administration of the estate of 


an intestate, whose next of kin were unable 
to agree on any one or more of them ad- 
ministering the estate. Being all sui juris, 


they signed an act of renunciation in which’ 


they consented to the appcts. taking thé 
grant subject to the approval of the ct. It 
was submitted that though normally the ct. 
would make a grant only to kindred of an 
intestate, in ‘“ special circumstances’ it 
would inake a grant to ». stranger. 
exercised that power under sect. 162 of the 
Supreme Court of Judicature (Consolidation) 
Act, 1025 (c. 49), 8. 102, as amended by 
Administration of Justice Act, 1928 (c. 26), 
s. 9 :---Held : in the “ special circumstances ”’ 
the order would be made as prayed.—Re 
Moraan (W. A.) (1931), 145 lL. T. 892; 47 
T. I. R. 452. 

1474, Add. Annotation:—-Refd. Re Bower Wil- 
liams, “a p. Trustee, [1927] 1 Ch. 441. 

1485. Add. Annotation :—-Refd. Ormond Invest- 
ment Co. v. Betts, [1928] A. C, 148, 

1508. Add. Annotation :—Refd. A.-G. for Alberta 
v. Cook, [1926] A. 0. 444. 

1509. Add. Annotation :—Refd. A.-G. for Alberta 
v. Cook, [1926] A. C. 444. 


1510. For ‘* Protection order under Summary 





PART II. SECT. 11, SUB-SECT. 1. 
an. Appeal from refusal to grant.) -- 


A) ee ee ee + Fe AS COR ene re ee A Uae Panam tent ne sare wm enna: 


Fe MACDONALD, RR, vt. SURROGATE 
Counr_ Jubun (No. 2), [1930] 2 
Vv. W. fact that 


dD. L. KR. 995; 1 W. W. RR. 261; 38 
Man. J. TR. £71.—CAN, 


PART I. SECT. 11, SUB-SECT. 4.—B. 
_ ep. Zo attorney af executors.) — 
Re BULLEN (DECEASED) (1926), 37 
B. C. h, 240.—CAN. 


PART I]. SECT. 11, SUB-SECT. 4.-——C. 
Piggies FP t ta 

Oo 8 circumstances, ai svule 
administrator should be appointed to 88 
the estate of deceased, rather than 
joint administrators, even when the 


& there bein 
atances roq 


tion should be 
28, 33, 34, 





The ct. ; 


Jurisdiction (Married Women) Act, 1895 


we ee eee 


the refusal of a grant to the nominee of 
the widow the widow renounced her 
right to administer, & the nomince 


kin :-—Held: appcet. being prior petens 
ponies in the circum- 
g a str 


of English Noncontentious 
Rules, r. 28, the letters ne administra - 


gran 

English N ee enous Business Rules 

are 
chewan.—Re Krausk Estats (Sask.), 

-}—In the absence 11929] 4 Dp. L. R. 1082; 1 WW i?” 


PART II. SECT. HH, SUB-SECT. 4.— 


ENGuisH AND Empre Digest SuPPLEMENT. 


(c. 8389)—Whether citation of husband neces- 
sary’’ read ‘‘-——— Separation order under 
Summary Jurisdiction (Married Women) Act, 
+1895 (c. 39)—Whether citation of husband 
necessary.”’ 


1566. Add. Annotation :-—-Refd. A.-G. for Alberta 
v. Cook, [1926] A. C. 444. 

1653. Add. Annotation :—As to (2) 
Mason (1928), 97 L. J. Ch. 321. 


1656. Add. Annotation :—Refd. A.-G. for Ontario 
v. McLean Gold Mines, [1927] A. C. 185. 


1701. After this case add :-— 
Compare No. 1778a, post. 

1772a. Remainderman—Settlement determined on 
death of life tenant.|—Where a woman dicd 
intestate without known next of kin & was, 
at the time of her death, the life tenant of an 
estate previously settled upon her by will, 
the settlement was determined on her death, 
& the legal estate vested in the personal 
representative of the life tenant. The ct. 
made a general grant of administration to the 
remainderman under the settlement, follow- 
ing the non-appearance of persons interested 
in the life tenant’s estate who had been cited. 
—In the Estate of BoRDASS, [1929] P. 107; 
98 L. J. P. 65; 140 L. T. 120; 45 T. L. R. 
52; 72 Sol. Jo. 826. 

Annotation :—Distd. In the Estate of Taylor, [1929] P. 260. 


1772p. .}—In the Estate of Biron, [1929] 
P. 164; 98 L. J. P. 66; 141 L. T. 32; 73 
Sol. Jo. 221. 

Annotation :—Distd. In the Estate of Taylor, [1929] P. 260. 


1778a. Poor law  guardians—Administration of 
estate of orphan’s deceased parent.]— By 
Poor Law Act, 1927 (c. 14), a board of guar- 
dians may act in certain circumstances as 
in loco parentis in respect of an orphan child, 
& in that capacity is entitled to take out 
letters of administration of the estate of the 
child’s deceased parent for the benefit of the 
child.—Re PETERS (1929), 142 L. T. 328; 
46 T. L. R. 119; 74 Sol. Jo. 13. 

1774. Add. Annotation :—-Refd. Re White, [1928] 

1785. Add. Annotation :—Refd. In the Estate of 
Potticary, [1927] P. 202. 

1883a. During minority.]— Jud. (Consolida- 
tion) Act, 1925 (c. 49), s. 160 (1), directs that 
either a trust corpn., with or without an 

individual, or not less than two individuals, 


Consd. Re 























representative—Before suing out erecu- 
tion.)—DuFFyY v. GRanAM (1869), 15 
Gr. 547.—CAN. 


PART II. SECT. 11, SUB-SECT. 4.—M. 


sm. EHr-convict.]—A person who has 
been convicted of felony, & has served 
his sentence, is in the samo position 
as if pardoned, & can bo appointe 
administrator.—In the Goods of COLE: 
MAN, (1926] I. R. 327.—IR. : 


PART Il. SECT. 11, SUB-SECT. 5.— 
D. (cs). * 


made another application based on the 
he was one of the next of 


ict onnicehon 
usiness 


him. The 
force in Saskat- 
1834 i. Conviction for killing in- 


testate.}—A husband, who has been 
convicted of killing bls wife, who died 


claimants are equal in degree of ° ; intestate, has no claim to her estate, 
kindred to deceased.—SToNKY : st. Preferred to official administrator— & neither he nor his attorney is entitled 
STONUY (1028), I, L. R. 2 Pat. b08.— | Tho \nananing coat ee, | i98T] 1 WW. R, oo8 CAN, 
: 1903), 9 B. C. R. 429.—CAN. ea 
PART Il. SECT. 11, suB-sEcT, 4.— | 1°?" Sheree PART Il. SECT. 11, SUB-SECT. 5.— 
1596 i, —— Application wie ae Right of a nee kin to_be 
nominee for widow—HKnglish N’ - ‘ ’ th ft ; qatad aaea, De ° ee 
tentions Busines Rules, r. 28.|—Attar | debtor-—Right to fk Nal "again “+ real | (Sask, (100018 W. W. Re 68.—OAN. 


debtor—Right to file 
6 


Vol. XXII.—Executors and Administrators. Cases 1888a—2008a, 


shall take a grant of administration in the 
case of an interest in the estate during 
minority of the party interested; but this 
provision must be read subject to the moditfi- 


who by the law of the domicil is in the position 
of an exor.,, is in such a case directly 
responsible for the payment of foreign debts. 
—Re ACHILLOPOULOS, JOHNSON v. MaAv- 








cation of sect. 162 (1), namely, that the ct. ROMICHALT, [1928] Ch. 433; 97 L. J. Oh. 246, 
7 the a ce arirnbrpes o to have a ce 139 L. T. 62. 

grant administration some person other | 95414a, - -———.}—-CoLLIss v. Hrcror (1875), 
than those interested in the residue. Under L. R. 19 Eq. 3388; 44 L, J. Ch. an : 24 
the latter sect. itis competent forthe ct., even W. R. 485. 
during 2 minority, to appoint a creditor to be | 95189, ___ goltaitor of deceased defendant.}—On 


a single administrator, as it could formerly 
have done under Ct. of Probate Act, 1857 
(c. 77), 8s. 73.—Re HERBERT, [1926] P. 109; 

nom. In the Goods of HERBERT, 95 
L. J. P.58; 185 L. T. 128; 42 T. L. R. 469. 


Annotations :—Consd. Re White (1927), 43 T. L. R. 729. 
Dobtd. Fte White, {1928] P. 75. Consd. Re Price (1931), 
b, 


the death of a deft., the Ct. of Appeal directed 
his legal personal ilo. yrtapee-fe to be added 
as deft. & discharged an order which had 
been made appointing deceased’s solr. to 
represent his estate.—Harpy v. Hotmus & 
Sprinz (1913), H. No. 1814 (unreported), 





75 Sol. Jo. Y.S. Cc. Pz 
2056a. -]—Testator made his will leaving all | 2555a. Notice of appointment—Change of title of 


an exor. <A. moved for administration with made under R. 8. C., Ord. 16, r. 46, appoint- 
the wil] annexed. The parties interested in ing a person to represent an estate, the order 
intestacy resisted the application :—Held: should be left at the Central Office for entry, 
in the circumstances the application failed, & the person appointed should file a notice 
the persons entitled in intestacy taking the of his appointment & the name & address of 
grant in priority to a legatee or devisee under his solr., & thenceforward the title of the 
Non-conten“ious Rules, r. 119, operating proceedings shouJd contain the name of the 
since Jan. 1, 1926, in the case of an estate not person appointed, described as “A. B., 
wholly disposed of.—In the Gooda of GATES, appointed by order dated, etc., to represent 


| 
| 
| 
| 
| 
his money to A. There was no appointment of | proceedings.|—-Where an order has been 
| 
{1928] P. 128; 97 L. J. P. 76; 138 1. T the estate of C. D. deceased.” The person 


714; 44 T. L. R. 353; 72 Sol. Jo. 172; appointed will them be entitled to be repre- 
varied, [1928] P. 178, C. A. sented in ct. at the hearing as a_ party 
23272. Fresh attorney appointed by (CLAUSON, J.).---Re Prosser, Prosser v. 








surviving executor—- Whether entitled to GrivFiTH, [1029] W. N. 85. 
grant.|—Several exors. out -of the juris- | 2585a. Trust estate vested in tenant for life— 


diction gave a power to an attorney to take Settled Land Act, 1925 (c. 18).|-—- Where 
administration with a will & codicils annexed testator, dying in 1807, sd eee hia wife A, 
without reference to survivershin amongst sole extrix. & devised to her for life all his 
the exors. The attorney took a «rent of real estate with remainder to B. in fee simple 
administration & partly administered the absolutely, & A. died in Feb. 1926, intestate 


& a widow, leaving no statutory next of kin 
& no trustees for the purposes of the above 
Act were ever appointed :-—J/eld: EB. was 
entitled under Jud. (Consolidation) Act, 
1925 (c. 49), 8. 155 (1), to a grant of limited 
administration in respect of such real estate. 
ra DALLEY (1926), 186 L. T. 223; 70 Sol. 
Jo. 839. 


2436. Add. Annotation :—Refd. Re Achillopoulos, | 2585b. Property subject to life tenancy---Settled 
| Land Act, 1925 (c. 18), s. 20 (1)—Law of 


Johnson v. Mavromichali, [1928] Ch. 433. Property Act, 1925 (c. 20), Sched Part LI 
2440. Add. Annotation:—Refd. Re Achillopoulos, | para. 6 ¢).}~-In the Estate of JAMES (1926), 


Johnson v. Mavromichali, [1928] Ch. 433. 162 Ls. T. Jo. 498 
2441a. .]}—Where administration is taken out | Sn ee ci 
| 2585c. Settled land.]-—Grants of probate to special 


in this countey bythe avtermey oF acorn exors. are not to be confincd to those persons 
inci i ct, ingli s be i V4. + hai 
principal in respec OF bg ia nee te be oun ne whose qualifications fall within Settled Land 


to a foreign testator, & the foreign principal Act, 1925 (c. 18), 8. 30 (1), & the cffoct of 


is not by the law of the domicil an exor., . Mage 

but by virtue of his interest under the foreign | that Act is not to limit the operation of 
will is charged by the law of the domicil witb | Administration of Estates Act, 1925 (c. 23), 
the duties which under English law are | Fee er ao ee artery Geman er 
imposed on an exor., the ct. will authorise [1928] P. 28 5 97 L., eae): : , se ode ’ 
such administrator, after satisfying al! English 44 T. L. R. 230; 71 Sol. Jo. Ort. 

liabilities & all foreign liabilities of which | 2603a. ———.]—-A_ will duly executed was on 
he has notice, to hand over the surplus in his | the death of testator in the custody of the 
hands to the foreign principal, whose receipt sole exor., & universal legatee named in it. 
will be a good & sufficient discharge. In ! It was never proved, there not being at that 


estate. The surviving exor. appointed iresh 
attorneys. The ct. revoked the grant to the 
original attorney & made a fresh grant to the 
fresh attorneys.—In the Estate of DINSHAW. 
([1930] P. 180; 99 L. J. P. 118; 142 L. Ty 
652; 46 T. L. R. 308; 74 Sol. Jo. 264. 


2398a. Where minority interest. }|— He Prick (1931), 
75 Sol. Jo. 295. 


ee ee es 











such a case the administrator need not issue | time any property which could pass under 
any foreign advertisements or take any it, & was subsequently lost or mislaid. No 
active steps abroad to ascertain the position draft or copy of it was forthcoming. The ct. 


with regard to debts, as the foreign principal, granted administration of the effects of 
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syndicof the creditor, who might be one 
of {te Officers.—-Fte RANDALL, (1927) 
Vv. de R. 535 ’ 49 A. L. T. 89 , {1927] 
Argus L. R. 395.—AUB. 


—Erecutriz netther proving nor re- 
nouncing. }-—Jield : lettera of administra- 
tion with a copy of the will annexed 
should be granted to a duly appointed 
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PART II. SECT. 12, SUB-SECT. 1.— 
B. (h). 


2155 i. Where estate inaolvent— 
Assets assigned before death to executriz 
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‘deceased, limited until the will, 
authentic copy of it, shall be brought into the 
robate re -—In the Goods of JOHNSON 

(1865), 11 Jur. N. 8. 184. 

2618. Add. Annotation :—Consd. Re Cockell, Jack- 
son v. A.-G., [1831] 1 Oh. 889. 

2619. Add? iereere :—Consd. fe Cockell, Jack- 
son v. A.-G., [1931] 1 Ch. 389. 

2744a. Threatened breach—Surety entitled to apply 
to court—For relief by way of indemnity 


against liability under bond.]|—-Re ANDERSON-. 


BERRY, HARRIS #0. GRIFFITH, [1928] Oh, 290; 
97 L. J. Oh. 111; 188 L. T. 354, O. A. 


2777a. _—-.}-—'THOMPSON v. JUDGE (1854), 
2 Drew. 414; 61 EH. R. 786; nom, 
TOMSON v. JUDGE, 2 es Rep. 1141; 28 
Ng Ch. 029; 23 L. T. O. 8. 217; 2 W. R. 


2877. Add. Annotation :—Refd. Ormond Invest- 
ment Co. v. Betts, [1927] 2 K. B. 826. 

2911. Add. Annotations :—Retd. Hoystead v. Taxa- 
tion Comr., [1926] A. O. 155 ; Yaaier Co., Ltd. 
v. Jaeger (1929), 46 R. P. G. 336. 





2979a. -——- Twenty years after death of testator.]— |. 


Administration revoked.—In the Estate 

MUSGROVE, DAVIS v. MAYHEW, [1927] P. 304: 
96 L. J. P. 140; 187 L. T. 612; 48 T. L. R. 
648; 71 Sol. Jo. 542, C. A. 

8011. Add. Annotation :—Refd. Re Ross, Ross v. 

. Waterfield (1929), 46 T. L. R. 61. 

Add. Annotation :—Rif{d. Akt. Ocean v. 

Harding, [1928] 2 K. B. 371. 

$111. Add. Annotation :—Apld. Re Howden & 
Hyslop’s Contract, [1928] Ch. 479. 

3111a..: Sale of English real estate.)— 
Scottish exors. with a confirmation resealed 
under Jud. (Consolidation) Act, 1925 (c. 49), 
s. 168, can make a good title to English real 
estate without the necessity of any separate 


3074. 
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PART II. seal ai eee T.— + consenting 


without instructions. 
an advocate for one of the parties under 


reror respect thereof.—Re Howpan & 
YSLOP’S “CONTRACT, art Pe 479; 97 
rr 


3125. Add. Annotation :—Consd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 189. 

8126. Add. Annotation :-—Apld. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 

8127. Add. Annotations :—Consd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 1389. Refd. 
Thomas v. Jones, [1928] P. 162. 

3127a. ——.]—The proviso to R. S. C., Ord. 65, 
r. 1, that nothing in that rule contained shall 
deprive an exor. who has not unreasonably 
instituted or carried on or resisted any aie 
ceedings, of any right to costs out of a 
ticular estate or fund to which he woul be 
entitled according to the rules theretofore 
acted upon in the Chancery Div., governs 
the case of bare exors. who reasonably pro- 
pound a will & codicil, even if, though the 
will is pronounced for, the codicil is pro- 
nounced against. The position of such exors. 
differs from that of persons named as exors. 
in a testamentary paper which they un- 
successfully propound. Having established 
the validity of the will, & made good their 
position as testator’s exors., they are entitled 
to their costs of the litigation out of the 
estate as between solr. & client, & can be 
deprived of that right, which rests sub- 
stantially Nine contract, only if they have 
acted culpably or unr eagonably. Until that 
has been established, their costs are not in 
the discretion of the. ct., & notwithstanding 
Jud. Act, 1878 (c. 66), s. 49, repealed & re- 
enacted by Jud. (Consolidation) Act, 1925 
(c. 49), s. 31 (1) (h), an appeal lies without 
leave from an order condemning them in 
costs or rege * them of costs out of the 
estate.— In the Estate of PLANT, WILD v. 





k~Where | Alberta for probate. i BLAGBURN 


EstTaTe#, [1927] 1 W. W. R. 716; affd., 


ex. Right of sureties—Antici 
vars 


PART Il. SECT. 15, SUB-SECT. 2.—A. 


ay. Foreign will—Incorrect translation 
annexed. ]—— W bere letters of administra- 
tion, cum (Oo annezo, have been 
granted with an incorrect translation 
of a forvign will annexed thereto, the 
ot. will, upon evidonce to its satis- 
faction, order the substitution of a 
corre "translation In lieu of the incor- 

one Parag ee eee (No. 


2 
(ois), Ss. N. S. W. 559; 45 
Ww. _ ‘0. —AUS.. 


PART II. aay 15, SUB-SECT. 2.— 
- (6). 
-}-Probate is conolusive 
proot ‘of the dune execution of the wil] 
tostator.—CrnANDRESHWAR PRASAD 
ARAIN SINGH t. BISHESAHWAR PRATAP 
Nana SinGw (1986), I. L. An. 5 Pat. 


PART NM. eae ae SUB-SECT. 2.— 





Feved. on other grounds, 87 
oO. mh. R. 498. 


PART IJ. SECT. 15, SUB-SECT. 4.—C. 

at. Aa to titie to land.)}—Held: pro- 
bate was not sufficient. —SUTHERLAND 
Une (1884), 1 Man. L. R. 38.— 


PART IL. SECT. 16, SUB-SECT. 3.—©. 
sb. As fo peraon enkitled—Adeocate 


@ misapprehension consented to the 
other SOP Want | being granted the letters : 

such consent was given by 

the advocate without instructions, the 

elfen might withdraw the consent at 

time prior to the actual issue of 

lot 18.——KYONE Hor TSRE v. KYON 

sane (1925), I. L. R. 3 Ran. 261. 


PART I. SECT. 16, song ge 2.—J. 
ie us f will no 
Opy o-  PESOHU (ates) ), act tt 


3 D. ae H ie 7 B43 
64; ra ifroaer Be R. t. 423; (1928) 
1W. »L. R. 2 


PART II. SECT. 16, SUB-SECT. 3.—-H. 


8055 tli, —~— —~—.}—On an ap age 
hae to AA : grant of h depo dt on 

e groun at persons who oug: 
have been cited were not cited, & 
that the will was a forgery, if the first 
ground ia established the onus is upon 
the opposite party to ase that “he 
will is genuine.— 1 KUER 
KaLawaTi KUER (1937), 35 o L. R. ind. 
App. 18.-— IND. 


PART HI. SECT. 18, SUB-SECT. 3. 


ed. ere for granting or refusing 
ps pgp or rescaling.}-—The ct. has 
right, on an application under 
Alberta Rules, r. 945 (24), for rescaling, 
to inquire aa to the Ps t- 
ment of tte admin See te the exon. 
have the the ope & duty to apply in 


8 


{1927} 2 W. Ww R. 206.—CAN. 


PART IL. SECT. 19. 

o i. -}—An extrix., to whom 
robate of a will had been granted 
n England, appointed appct. as 
attorney under power in Victoria to 
prea the resealing of the probato 

ictoria :——-Held: appcot. was 
authorised to produce the probate & 
obtain the sealing thereof under 
Adininistration & Probate Act, 1916, s. 
51, that being the proper procedure tot 
procure 





him to adopt in order to 
self to be consti tuted the PTornl repre- 
sentative of testator in V e .——Re 
FAIRER’s WILL, wert Vv. - R. 580; 
{1927] Argus L. 
se. Revocation. ie a Hoi be 
robate which has been sealed 


ictoria is subsequently revoked oy 
the foreign ct., the Supreme Ct. has 
power a revoke the sealing. Re HALL 
Gare ae L. R. 309; Argus L. R. 264. 


sf. Duty of CPi rate aipha al herd Court 
of New Zealand.|—-Where letters of 
a aton have been du} eens 
in Eng are prod the 
registrar of the Supreme Ct. of New 
Zealand, & a copy uberect left with 


him, the und under 


the ct., for the ct. has no 
the matter. In the absence of fraud in 

the will or by the administrator the | 
reoealing.— Mage Wittsox, (12s) Nee 
L. R. 625.—N.Z, 


Vol. XXIL.—Exeoutors and Administrators, Cases 8127a—8818a, 


PLANT, [1926] P. 189; sub nom. Re PLANT, 
WILD v. Plant, 95 L. J. P. 87; 185 L. T. 
238; 42 T. L. R. 448; 70 Sol. Jo. 605, C. A. 


Arnotation :—Retd. Thomas v. Jones, [1928] P. 162. 
8127b. ———.]—-The principle of the decision in 


in the Estate of Plant, Wild v. Plant, No. 
3127a, ante, that exors. who have established 
the validity of their will are entitled to their 
whole costs of the litigation, although they 
fail in establishing a codicil, does not extend 
in all cases to costs incurred by them by 
reason of their insisting upon probate not 
only of clauses in a will expressing the 
testamentary mind of their testator, but also 
of a clause which is found not to be his 
testamentary act. If a residuary gift is 
excluded from probate on the ground of want 
of capacity the question still arises whether 
the coste so incurred by the exors. are due 
to their ‘“ violation or culpable neglect of 
duty.” If the ct. finds on this issue that an 
exor. is a wrongdoer, his primé facie right to 
receive out of the estate costs not otherwise 

rovided for is displaced.— THOMAS v. JONES, 


* {1928} P. 162; 139 L. T. 214; 44 T. L. R. 


467; 72 Sol. Jo. 255; sub nom. In the Estate 
of JONES, TtiomMas v. JonES, 97 L. J. P. 81. 


seeks to prove, in the case of a will executed 
by testator of sound disposing mind, that 
testator had a domicil under the law of which 
that party would take a large part of 
testator’s estate in opposition to his wishes. 
The costs should follow the event in such a 
case.—-FLEMING v. HORNIMAN (1928), 188 
L. T. 669; 44 T. L. R. 315, 


3175. Add. Annotation :—Apld. In the stale of 


Plant, Wild v. Plant, [1926] P. 1390. 


3181. Add. Annotation :—Refd. In the Eatate of 


oe Adams v. Southerden, [1925] 


8308. Add. Annotation :—Refd. In the Estate of 


Plant, Wild v. Plant, [1926] P. 139. 


3812. Add. Annotation :—Consd. In the Estate of 


Plant, Wild v. Plant, [1926] P. 139. 


3815. Add. Annotation :-— Distd. In the Estate of 


Plant, Wild v. Plant, [1926] P. 139. 


3478a. ——— For purpose of lawsuit out of the 


jurisdiction.|—-There is no power in the 
Probate Ct. to allow a will admitted to 
probate in England to go out of the juris- 
diction, even in the custody of an official, 
for the purposes of a lawsuit in a British 
Dominion or olsewhere abroad.—Re Greer 


3163. Add. Annotation :—Apld. In the Estate of 
Plant, Wild v. Plant, (1926) P. 139. 


$164. Add. Annotation :—Apld. In the Estate of | Jo. 


(1929), 45 T. L. R. 362 ; 73 Sol. Jo. 349. 
Annitation t~—Folld. In the Mstute of Guineo (1929), 73 Sol. 


3171a. 





PART II. sack a aaa 3.— 


$187 iv. 
old, executed a will, & probate was 
posed 


vestamenta 
fluence. 


cousideration. 


7 
pf. R648 ; 59 N. 8. R. 58.—CAN 


Plant, Wild v. Plant, [1926] P. 139. 

.]}—There is no authority for 
allowing costs out of the estate in a probate 
action to an unsuccessful party who merely 








[1926] 2 K. B. 30. 


8517a. Right of selection under will.|—-Testator 


bequeathed to his wife such articles as she 
should within two months select from the 
articles in certain rooms in a house. Five 
days after his death his wife died without 
having made any selection :—Held: the right 
of selection did not pass to the wife’s exors.— 
Re MApDGE, PRIDIE v. BELLAMY (1928), 44 
T. L. R. 372: sub nom. Re Mapar, PUDEE v. 
BELLAMY, 72 Sol. Jo. 284. 


8518a. Loan posted to but not received by deceased. | 


n the receipt of a signed promissory note 
@ money-lender forwarded an agreed sum to 








ate ee NN nti Ne ge a tae dad EF RN A A yt lle Ba me at nr et RE Fe Rl ene a 


PART H. SECT. 21, SUB-SECT. 2. 


i, Duty to make 
-]—Testator 87 years Although no hard & faat 
laid down, @ catcat should not be filed | 7, 1. It. 53 Bom. 829.—IND. 


478b. ——— arse PA the Estate of GUINED 
(1 


929), 78 Sol. Jo. 569. 


3487. Add. Annotation :--Refd. Capron v. Capron, 


[1927] P. 243. 


Part Ill.—Interest of Representative in Deceased’s Property. 


3509. Add. Annotation :—Refd. Toates v. Toates, 


the borrower through the post. The borrowocr, 
the secretary to uco., died between the times 
of the posting & delivery of the letter. The 
joint acting secretary of the co. having notice 
of the secretary’s death, opened the money- 
lender’s letter & retained possession of the 
enclosed money until such time as he could 
hand it over to the personal representatives 
of the borrower. In an action by the 
moncy-lender to recover the surn lent from 
the joint acting secretary :—Held: deft. 
received the money on behalf of deccased’s 
estate, & the proper course for the money- 
lender was to litigate with the borrower’s 
representatives.—MICHAELSON  v. ORISP 
(1927), 71 Sol. Jo. 982. 


eR eee een ett 


a caso ly, that there are two separate 
: suits which may either be heurd 
iit hoc 1— | together or be consolldated.-—VENIDAS 

es can be | NeMCHAND ». BAI CHAMPATAVI (1928) , 


an the grounds of want of | against the granting of probate of a 


out of the estate.— 
ECEASED), [1924] N. 


ry capacity & undue in- | will without substantial grounds, &, 
he ct. pronounced in | pefore filing, the intending caveator 
favour of the we ou te oe pale should muke full in 

uch o e evidence led wt 
was not available to the cayeators, & On a 
the ct. considered they were amply 


coste.—In the Will « 

O'DRISCOLL (1929), 20 8. Ik. N. 8. W. 

568; 46 N.S. W. W. N. 176.—AUB. Hor Tare v. KYON SOON BUN (1925), 
ah. Caveator setting up different will.| | 1. . R 3 Ran. 261.—IND. 

—If on a petition for 


veator scta np ano 
PART Il. SECT. 20, 8UB-SEOT. 4.—B, | CAvCator mee ED eon him to file 


of ELIZABRTH 


sk. Jurisdiction of court—T'o alter 
- Where 8 | previous order.J—In addition to ita 
substantial | powers under Succession Act, 8. 234, 


Scotts cho wan unite any ue (rah tee te das eee aoe 
. , 8. 50, the ot. has power in review to 
ee orn ee eed at the | matter further was ordered to pay | alter Ita previous order in contested 
yobs Trustee’s costs, but should not 


Re Paranaon 
Z. L. R. 441. ode 


proceedings for the grant of probate 
or lettors of administration.—EKYONE 


robate, the sl, Duty to sell—& pay beneficiary 


Mo 
ther will of | share of proceeds.}-—Re ae ee 28 


eres oteaaa (19 


LUMBERS 0. 
azation.}—Re Moren, [1937] 1 | a separate petition to propound the WL. R. 634; 22 Man. L. R. 745.— 


will set up by him. The result in such 


8 


Cases 8524—8600, 


8524. Add. Annotation :—Ag to (1) Refd. Re Mills, | 3692a. ——— 


Mills v. Lawrence, [1930] 1 Ch. 654. 

3543. Add. Annotation:—As to (2) Refd. Re 
Mathieson, [1927] 1 Ch. 283. 

8558. Add. Annotation :—Consd. Riley v. Brown 
(1929), 98 L. J. K. B. 739. 

8554. Add. Annotation :—Refd. Graves v. Cohen, 
(1929), 46 T. L. R. 121. [Reference has been 
made to the headnote, not justified by any- 
thing in the judgment, in Stubbs v. Holywell 
Ry. Co., (per WricHt, J.)] 

3572a. ——.|—NOBIE v. 
Sim. 343; 57 E. R. 817. 


Annotations —Retd. Richards v. A.-G. of Jamaica aay 
6 Moo. P. C. C. 381; He Francis, Barrett v. Fisher (1905), 
74 L. J. Ch. 198: Re Lacon’s Settlint., Lacon v. Lacon, 

[1911] 2 Ch. 17. 


3605. Add. Annotation :—Refd. Riley v. Brown 
(1929), 98 L. J. K. B. 739. 

3611a. -]—ANON. (1457), Y. B. 36 
Hen. 6, fo. 7, pl. 4; 7 Jur. 494, n. 


Annotations : ronnie. Tharpe v. Stallwood (1843), 5 Man. & 
Wansgford v. Wangford (1704), 11 Mod. 





Cass (1828), 2 








fon” 

3611. — J—East v. NEWMAN 
Gouldsb. 152; 75 E. R. 1059; 
Eason v. NEWMAN, Cro. Eliz. 495. 

86116. ] 

Keny. 441; 96 E. R. 1238. 

3617. Add. Citations :—sub nom. Mason & Davy 
v. DIXON, Latch 167; Noy 87. 

Add. Annotations :—Refd. Saunders v. Plum- 
mer (1662), O. a on Finlay v. Chirney 
(1888), 57 L. J. Q. B 

3655. Add. Annotation pene Re Portman (No. 
2), [1925] Ch 294. 

3658. Add. Annotation :—Refd. Price v. Corpn. 
d’Energie de Montmagny, [1927] A. C. 363. 


8671. Add. Annotation :—As to (1) Refd. Re Blake, 
anys 8s Petition of Right (1931), 100 








(1601), 








L. J. Ch. § 
8687a. oe ee v. Dory (1609), Yelv. 
1385; 80 KE. fh. 91. 
Anidtations: :—-Refd. Shuttleworth ve. roe (1688), 
Carth. 90; Hudson v. Jones (1706), 1 Salk. 


8691. Add. Annotations :---Distd. Sher v. Geary 
(1931), 47 T. I. RR. 597. Refd. Roe v. 
Russell, [1928] 2 K. B. 117. 


3692. Add. Annotations:—As to (1) Apprvd. 
Skinner v. Geary (1931), 47 T. L. R. 697. 
Refd. Roe v. Russell, [1928] 2 K. B. 117; 


sub nom. 
Soper (1759), 2 


ne nr AS 


ENGLISH AND Empire Dicest SUPPLEMENT. 





See 


---In my view Collis v. 
- Flower, No. 3691, was wrong, for the reasons 
that I have been stating. The common law 
tenancy was terminated. The exor. had a 
common law tenancy, & it was terminated 
by notice to quit. He did not remain in 
occupation of the house, &, in my view, the 
original tenant having no right, as we have 
now decided, to dispose of the property by 
will, had no right to give any statutory right 
to the exor., & the exor., who had not lived 
in the house, could not claim to be a statutory 
tenant. In my view, therefore, Collis v. 
Flower, No. 3691, is no longer an authority. 

The administrator case stands on a 
different footing, because one has to look in 
all these cases to see what the facts were. 
The administrator case is the case of Mellows 
v. Low, No. 3692. There the facts were 
different. The original tenant was a weekly 
tenant. It was a common law tenancy, & 


during her tenancy she died _ intestate. 


Corisequently, whatever rights she had in 
her common law tenancy remained to her 
representatives in an intestacy. No notice 
to quit was ever given. Consequently the 
common law tenancy remained. Then the 
landlord claimed that on the death of the 
tenant intestate, with no member of her 
family residing in the house, the tenancy 
lapsed. Jv was held that the administratrix 
was a person who derived title under the 
original tenant, &, consequently, that the 
residence could not be interfered with. The 
point of that case which renders it a right 
decision is that no notice to quit the common 
law tenancy had ever been given. The 
common law tenancy, therefore, remained, 
& it remained in the person who at common 
law was entitled to it, & her tenancy had 
never been’ terminated. Consequently, 
Mellowa v. Low, No. 3692, on the facts, is 
right, but if notice to terminate the common 
law tenancy had been given the ct. could, 
not, in my opinion, have said, unless the 
matter could be brought within the very 
curious clause about intestacy to which I 
have referred, that such an aduministratrix 
not being in possession is entitled to be 
protected by the Act (ScrutTtron, L.J.).— 
SKINNER v. GEARY, [1931] 2 K. B. 546; 100 
L. J. K. B. 718; 95 J. BP. 194; 47 T. L. B. 
597; 29 L. G. R. 599, C. A. 


Lovibond (J.) & Sons v. Vincent, [1929] 1 | 3699. Add. Annotation :—-Refd. Re Bower Wil- 
liams, Ez p. Trustee, [1927] 1 Ch. 441. 


K. B. 687. 
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PART IIL SECT. 1s SUB-SECT. 2.— 





p i. ——--—.J—An option to pur- 
Sines contained in a willis prima facie 
not purely personal, but ts assignable 
by the optionee & transmissible by him 
to his personal representatives. — 
PERPETUAL TRUSTER Co. v. UNION 
TRUSTEE Co. ee 28S. R. na Ss. W. 
Bas re ~ W.N. 30; reread. sub 

ce M Panton TR RUBTEE Co. 
1933) it Cc. L, R. 875.—AUS. 


PART Il. SL SUB-SECT. 2.— 


$617 1. Application of ates: ] 
—The administrator of the estate of a 
pala person cannot recover dam- 
in esd eae of a chattol belonging 

ts S the deceared, for ita detention or 
seizure duri his lifetime, or prior to 
the iseue of the letters of administra- 
tion, unless there is evidence to show 
that the chattel was damaged, or that 
the estate of the eccased was 
depreciated by the seizure or detention 





in that riod. The administrator, 
however, is ontitJed to recover for the 
estate daniagce for being deprived of 
the use & possession of the chattel after 
the issue of the letters of administra- 


aon —Day v. Horron (1913), 26 
LL. Rk. 72; 5 W. W. R. 751; 1 
23 Man. "hr. R. 623.— 


D. L. R. 763; 

CAN. 

PART Ill. SECT. ne SUB-SECT. 2.— 
I, (b) ffi. 


sn. Whether right continues in personal 
representative. as the provisions 
of R. S. c. 1138, 8. 1, the right to main- 
tain or to institute an action for an 
ed bu § to ae committed within six 
months of the death of the owner, 
survives to his personal representative. 
The clear & reasonable meaning of the 
atatute is that the exor. or 
trator may commence an action or CAITY 
on an action instituted by testator or 
intestate.—MILLER v. COREKUM (1899), 
32 i 8. R. 358. —CAN. 


——~.}-—In apn action for trespass 
to and brought in n 1805, the statement 


10 


of claim included a claim for erecting 
& maintalning fences & depasturing 
cattle. Pitf. died in 1897, & his extrix. 
was made a party In 1898 :—Held : 

R. S. c. 113, 8. 21, in relation to a con- 
tinuing cause of action, a plied.— 
GRANT v. WOLFE (1899), 32 V 8. R. 
444.—CAN. 


PART Il. secre foe 2-— 


a 

sp. Whether right continues in repre- 
sertative.}—In case of tort, for alleged 
negligence resulting in the death of the 
person injured, the pent to maintain 
an action dies with the rson.-— 
HAWLEY v. WRIGHT (1904), 3 N. 5. R. 
77.—CAN. 


-}~An action for injury to 
the person now survives to the exor. 
of pitf., who can, fu case of his death, 

nie lite on entering a suggertion 
of the death & obtaining an order of | 
revivor, continue the action.—Magon 
rn. PEsrersororcu Town (1893), 20 
A. R. 683.—CAN. 


Vol. XXIII.-—Executors and Administrators. 


3702. Add. Annotation :—Folld. Re Bower 
- Williams, Ex p. Trustee, [1927] 1 Ch. 441. 


3782a. ———.)|-—-BaTHo v. FULTON (1824), 2 L. J. 
O. S. Ch. 196. 


3766a. ——— ——.]—CURLING v. AUSTIN (1862), 2 
DE: & Sm. 129; 10 W. R. 682; 62 BE. RB. 
Annotation :—Refd. Lawric v. Lees (1881), 7 App. Cas. 19. 


8795. Add. Annotations :—Refd. Re Murphy's 
Estate, Morton v. Marchanton (1930), 74 
fees Jo. 321; Parker v. Judkin, [1931] 1 Ch. 


8796. Add. Annotation :—Retd. Parker v. Judkin, 
; [1931] 1 Ch. 475. 


8800. Add. Annotation :—Refd. Parker v. Judkin, 
{1931] 1 Ch. 476. 


3818a. -}—The effect of Land Transfer Act, 
1897 (c. 65), ss. 1 & 2, is to impose an ‘‘ express 
trust ’? within Jud. Act, 1873 (c. 66), 8. 25 (2), 
on the personal representatives of deceased 
in respect of real estate, & so to prevent Real 
Property Limitation Act, 1874 (c. 57), from 
running in their favour.—ToaTEs v. TOATES, 
{[1926] 2 K. 8.30; 95 L. J. K. B. 6263 185 
L. T. 25; 90 J. P. 103, D. C. 





SuUB-SECT. 4.-—!N CASE OF PERSONS DYING 
» SINCE 1925 (Vol. X-XIII., p. 317). 


3819a. Settled land—Termination of settlement on 
death of tenant for life.) — Administration 
of Estates Act, 1925 (c. 23), s. 22 (1), does not 
apply where the settlement comes to an end 
on the death of the tenant for life, & his 
exor. when constituted can sell, & he is not 
deemed to have appointed the sole surviving 
trustee of the settlement as his s,-ecial exor. 
pursuant to such sect.—He Briwcurr & 


HAYES’ Contract, [1928] Ch. ls; "7 
L. J. Ch. 338; 188 L. T. 106; 44 'T. . BR. 
2223; 71 Sol. Jo. 910. 


Annotation :—-Distd. In the Estate of Taylor, [1929] P. 260. 


Part IV.—Duties 


8899. Add. Annotation :—-As to (2) Consd. fie City 
Equitable Fire Insce.,:{1925] Ch. 407. 

3934. Add. Annotation :—Consd. Re Mansel, 
v. Mansel, [1930] 1 ies 352. 


Smith 


ee ee ee 





PART IV. SECT. 1, SUB-SECT. 3.—A. 
3801 1. Duty to get in debte—Liability 
for neglect.J)—Re JOHNSTON, JOHNSTON 
v. HoGe (1877), 25 Gr. 261. —CAN. 
sr. Executor debdtor to tag oid Be 
Where an exor. was indebted to his 
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W.N. 190.—A 


ni. een ee 


of 


Pee ae ener ry etme eaten = pees ee ee or 


JONES 1. Near il (1929), 46 N. 


PART IV. ses 1, ‘, SUB-SECT. 3.- - 
- (@ 


.}- ee a 


Cases 3702—3958a. 


3819b. J—in the Estate of Borpass, 
No. 1772a, ante. 

3819c. .|—ZJn the Estate of Brron, [1929] 
FP. 164; 98 L. J. P. 66; 141 L. T. 32; 73 
Sol. Jo. 221. 

Annotation :—Distd. In the Estate of Taylor, [1929] P. 260. 

3819d. ———. Grant of probate te tenant for life as 
special executor.|—-Land was devised by H. 
on trusts providing for limited ownerships 
& in default of issue for the right heirs of 

. ©. who was the right heir of H., by his 

will appointed the applicant T. exor. & 
trustee & devised his lands to the use of the 
applicant for life with remainders over. On 
Jan. 1, 1926, the commencement of Settled 
Land Act, 1925 (c. 18), the lands passing 
under the wills of H. & ©. remaincd subject 
to the settlement created by the will of H., 
&, in the event of the termination of the 
limited ownership under the will, also subject 
to the settlement created by the will of C. 
On the same date J. was tenant for life under 
the will of H. By a vesting deed dated 
Apr. 16, 1926, the lands were declared to be 
vested in J. in fee upon the trusts operating 
from time to time under the will of H. or 
otherwise. J. dicd ie 27, 1928. General 
probate of his will including the settled land 
was granted to his exors. in the first) place. 
Later the grant was amended limiting it 
“save & except the settled land vested i 
testator settled previously to his death & 
remaining settled = notwithstanding his 
death.” J. having died without issue appct. 
T. then became tenant for life in possession 
under the settlement created by the will 
of C. as well as the trustee of that settlement. 
On appeal from the registrar a grant of probate 
of the will of J. limited to the settled land was 
directed to issue to the appct. as special 
exor. of J.-—In the fexlate af TAYLOR, [1929] 
P. 260; 98 L. J.P. 145; 141 L. T. 200; 45 
T. L. R. 481; 73 Sol. Jo. 885. 














Representative. 


3959a. ——— -—-~- -—~—.]|---EKxor. charged with 
interest on dividends of stock received by 
him, & kept at his banker’s with bis own 
money for a number of years, instead of veins 


8. W. 


et ee A A Ee eee 


815; 68 LD. L. Kk. 784; 15 Sask. L. Kt 
463.—-CAN. 


PART IV. SECT. 2, SUB-SECT., 2.---A. 


sv. Undianosed of realty & eibouliatirs 4 


wilh direets —Before peraonal estate charged 


testator at the latter’s death the debt 
is considered in equity to have becn 
paid by the debtor to himself as 
executor, & he is chargeable in the 
accounts with the amount thereof at 
the time of probate with legal horehr 
thereafter during default in payment. 
—Re GIB80N' ESTATE, [19: 0} 2 
oe R. 400; [1931] D. L. R. 159.— 


PART IV. sa ae a + alae 3. -— 


3927 1. aes to retain—What ure 
investments—Not right to receive Por: 
ment on quantum merutt.}—-Re Jo: 
BaxTER (1929), 46 N. 3. Ww. 


JONES ¥. 
W.N. 190.—AUS. 

$927 1. —— -—— Not right to 
appointment as archilect.}—Re JONFS, 


that the proceeds of sales of property 
of the estate shall be deposited fn a 
chartercd bank. euch proceeds cannot 
be otherwise mvested except by con- 
-ent of all Lae interested —He 
ba aaa {1925) 2 » KR. 557.-- 


PART IV. SECT. 2, SUB-SECT. 1. 


st. Claim dispuled—Effect of service 
of notice of appointment for paasing 
accounts on claimand.}--The act of an 
administrator in serving claimants 
against the estate with orders & 
appointments for passing accounts 
both with, & subsequent to, the service 
upon them of notice of dispute, beld 
to have estopped him from setting up 
said notice ag a bar to such claims.— 
Re KURYLO Farate, (1922) 2W.W. RR. 


li 


payment.J-~1In the administration of the 
estate of testator, who bas died testate 
as to some assets & Intestate as to 
others, the primary fund for payment 
of his debts, funeral & testamentary 
expenses, in the absence of a contrary 
intantion expressed in the will, is that 
constituted by both the real & personal 
catate of which testator has died 
intestate & is in priority to personal 
estate, charged with thelr payment.— 
PUBLIC TRUSTEE v. LEITCH a 2 
See Vay W. 313; 45 N. 85. W. W.N. 


85.—— 


ew. Property exempt under Execu- 
tions Act.}—In construlug Devolution 
of Estates Act, RK. 8. M., 1913, #. 3, 
are provides that an intestate’ 8 roal 
r personal cxatate or both, ‘* except in 

ae ur as either or both may be excepted 


Cases 895004295.  ENGuicn anp EMrine Digest SUPPLEMENT. 


invested to accumulate.—GoopcHILp v. 


taal (1829), 8 Y. & J. 481; 148 E. R. 
8999a. ———- ———.|—-H UDSON v. MARTIN (1726), 


2 Eq. Cas. Abr. 461; 22 E. R. 393. 


4018. Add. Annotation :—Refd. Re Phillips, Law- 
rence v. Huxtable, (1931] 1 Ch. 347. 


4021. Add. Annotation :—As to (2) Refd. Re 
Mathieson, [1927] 1 Ch 283. 


4040a. Income accruing after death—Administra- 
tion of Estates Act, 1925 (c. 28), s. 82 (1).]— 
Re Tona, HILTON v. BRADBURY, No. 5917b, 
post. 


4086a. Devise in trust to pay debts—Until son 
attain twenty-one—Death under twenty-one 
-——Debts unpaid.|—-Devise of the rents & 
profits of lands till his son attain twenty-one, 
towards payment of debts; & if my son die 
before twenty-one, my debts being paid, 
then to A., & the son dies before twenty-one ; 
yet the renta & profits not only till he would 
have attained twenty-one, but also beyond, 
till the debts be paid, shall be applied for that 
purpose.—-MARTIN v. WOODGATE (1691), Prec. 
Ch. 84; 24 E.R. 18. 


4089a. Foreign estate—-Produce in transit at time 
of death.|—-Cuirrh v. GissBons (1714), °2 
Ld. Raym. 13824; 02 E. R. 364, L. C. 

Annotation :-—Retd. Goodtitle d. Hart v. Knot (1774), 1 

Cowp. 43. 

4101a. Liability to contribute rateably—-Under Ad- 
ministration of Estate: Act, 1925 (c. 23), 
ss. 82, 88, 34-—-Notwithstanding devolution of 
beneficial interest to heir-at-law of lunatic. }— 
For six years before her death a lady was a 
certified patient at a mental home, & without 

She was not, 


however, a lunatic so found by inquisition, 
& never had a committee or receiver. She 
died at the home on Feb. 1, 1929, a spinster 
& intestate, aged seventy-six :—Held: her 
real estate went to her heir at law under 
Administration.of Estates Act, 1925 (c. ti 
s. 51 (2), which exemption sect. read wi 
the definition sect., sect. 55 (1) (viii.), ar 
not confined to cases where a lunatic or 
defective had a committee or receiver. 
However, the exemption in sect. 51 (2) only 
extends to the devolution of the beneficial 
interest, & the real estate must bear its 
rateable share of the funeral, testamentary 
& administration expenses, debts, & lia- 
bilities, under sects. 32, 33, 84, & Sched. I.— ~ 
GaTEs, GATES v. GATES, [1930] 1 Ch. 199; 
99 L. J. Ch. 161; 142 L. T. 8327. 


4154a. Solicitor entitled to payment of testa- 


mentary charges not paid by deceased 
executor.)—TANNER v. OARTER (1858), 25 
L. J. Ch. 664; 27 L. T. O. 8S. 195; 2 Jur. 
N.S. 413 ; 4 W. RB. 633. 


4158. Add. Annotation :—Consd. Re Cockell, Jack- 


son v, A.-G. (1930), 99 L. J. Ch. 494. 


4210a. ——- --— -—--.]_-A judgment was signed 


in 1854, but was not registered till after the 
death of the judgment debtor in 1862 :— 
Held: the judgment had no preference over 
simple contract debts against the estate ’of 
the judgment debtor.—KEMP v. WADDING- 
HAM (1866), L. R. 1 Q. B. 355; 7B. & S. 301 ; 
oe J.Q. B. 114; 18 L. T. 709; 14 W. R. 


4221. Add. Annotation :—Refd. Re Cockell, Jack- 


son v. A.-G., [1931] 1 Ch. 389. 


4225. Delete the cross-reference immediately pre- 
ceding this case. 





ere ree nt Old a a ee 


b any law or enactment,’ shall be 

chargoable with his debts, reper 
axompt under Executions Act, 2.8. M 
1913, fa to be considered one of the 
** exceptions.”’ 

A farmer died intestate leaving four 
dependent infant children. The ad- 
ministrator of his estate sold certain 
chattels which wero during the life- 
time of the deceased ‘ Dal gre iv 
under Executions Act, 8. 29. 
apploaoe by the adiniiinteator for 

r 


ections:as to the disposition of the | 


moneys realised from the sale, the 
vated of the deceased, none of 
m had recovered judgment, con- 
tended that the right of cxemption 
terminated on the deceased's death; 
that all the assets of the deceased, 
inoluding the exemptions, were Hable 
for bia debts; & that even if the 
chattels continued to be exempt. the 
proceeds of thoir sale was not oxempt : 
—Held : adiministrator, who rad 
also been appointed guardian, held the 
money received from the sale of the 
ppcmptons for the benefit of the 
ere NZIE EKStratre 

Pi 14980) 1 Me R. 49: tea 
358 ; 3) Man'Le ke. £68 oo 


P ART Iv. pant a one 3.— 


Under 5 co 2, c. 7.}~Held: 
land was asucte in the hands of exors. 
for the payment of unliquidated 
cesnee’ in an on of covenant.— 
Si0K v. WASSELSTING (1853), 10 
U. Cc. oi 203.—CAN. 


PART IV. SECT. 2, SUB-SECT. 3.—— A, 
pi.-—— erred sf ee, 2 of 


he Y OULTHORER {One ), [10268] 3 
D. L. R. 789; 70. B §05.— CAN. 


any testamentary capacity. 








sme mee 





_ 


so. Widow's right iL ead ¥ pau 

under marriage contract. de In 
. O’RRILLY oer 16 O. » Re 753 
21 0. L. R. 201.—CAN. 


Claim for breach of trust. ee 
fac ‘that a claim against the estate of 
a deceased person arose in conseanence 
or by means of a breach of duty as 
a trustee, affords no ground for giving 
such claim a preference - other 
creditors of the estate; as, under 
Property & Trusts Act, R. 8. O. 1877, 
c. 107, 8, 30, the claimant can only 


rank pari passu with other creditors.— 
ca v. CAMERON (1878), 25 Gr. 369. 


PART IV. SECT. 2, SUB-SECT. 8.—B. 


aay ae contract rr due to ath 
roun—-Priority over specialty & simp 
contract debts i to subject.}-—A debt 
Haale a the purchase of wheat 
from Minister of eee ure: 
under Wheat Marketing Acts, is 
Crown debt, & should be at be in Dea 
to all other debta of in 

MCMAHON, LAWSON 0. ee 

rotate oa {1921}] V. L. an 


PART Iv. aa en 3.— 


see ee PUR aA ol! II tind 


Seaton of assets, a ‘aan 
against deceased "ls entitled to priority 
poe, 


e essential to 


d —FRONTE LOAN 
Morice (1886), 3 Man. L. R. R. 463.~. 
CAN. 


4178 i. Degr priortty— Between 
judgment Ke rah Re fi Judgment. for 


12 


balance Hp legacy charged oe realty— 

Jwuigment by creditor secured mort- 

gover eer ora vo. HARPER (1892), 
. 273.— CAN. 


PART IV. eee cy SUB-SECT. 3.— 


4206 i. inst deceased.|}—-FRO 
aera my “Se. v. MORICE, No. 4167 7 1, 
a 


PART IV. saa a a er oer 4.— 


‘Right of widow to pay husband’s 
debt. }—T he payment of husband’s 
debt, though barred, has eon held to 

a pious duty on the part of the 
widow, & it is not necessary that there 
should’ be any bao er to the estate, 
in order to entitle the widow to incur 
debts, or to alienate the pro po of 
her husband in order to pay o 
debts. The Hindu law does not take 
cognisance of any bar of limitation.— 
ASHUTOSH SIKDAR v. CHIDAM MANDAL 
(1929), I. L. te. 67 Calc. 904.—IND. 


PART IV. SECT. mT. 2, § SUB-SECT. 4.— 


WatTKINGS wv. y nneoas 

(1846), ou. C. R 291°-CAN 
sr. By executor de son lot tacan 
exor. son tort cannot give a new 
pede 

against Pa oe ad 

oe parties (be neficially interested in 
te.—GRANT  W. McoDonaLp 
(so) 8 8 Gr. 468.—CAN. 


PART IV. SECT. 2, SUB-SECT. 5.—A. 
st. Claim for by manager of 


intestate’s 
ILMOUR v. GILMOUR (1894), 
8 B. Cc. $07.——CAN. 


Vol, XXI0L.—Executors and Administrators. Cases 48514758, 


4851. Add. Annotation :—Refd. Re Cockell, Jack- 
— gon v. A.-G:, [1981] 1 Ch. 389. 


4358a. How exerciseable—Equitable assignment of 
assets.}—A personal representative's 
right to prefer creditors, preserved by Adminis- 
tration of Estates Act, 1925 (c. 28), s. 34 (2), 
can be exercised rot only by payment in 
cash, or by a legal charge equivalent thereto, 
but also by an equitable assignment of 
future assets that materialise before an 
administration .. decree. — Re WILLIAMS, 
RICHARDS v. WiLuiaMs, [1930] 2 Ch. 878; 
09 L. J. Ch. 476; 148 L. T. 630. 


4898a. en applicable although estate insolvent— 
Administration of Estates Act, 1925 (c. 238), 
s. 84 (2).}—Since Administration of Estates 
Act, 1925 (c. 23), an exor. in administering 
an insolvent estate has upon the proper 
construction of sects. 84 & 57 & Part I. of 
Sched. I. of the Act, a right to retain out of 
the assets of the deceased a debt owing to him 
in his own mene in priority to the Crown’s 
preferential claim under Bkpcy. Act, 1914 
(c. 69), s. 33 (1) (a), which is made applicable 
to an insolvent estate by sect. 34 (1) & 
Sched. I., Part I., r. 2, of 1925 Act, for 
arrears of :ncome tax due from deceased.— 
Re CocKEL:., JACKSON v. A.-G., [1931] 1 Ch. 
389; 100 1... J. Ch. 177; 144 L. T. 450; 47 
T. L. R. 181; 75 Sol. Jo. 118, C. A. 


4418. Add. Annotation :—As to (8) Consd. Re 
Cockell, Jackson v. A.-G., [19381] 1 Ch. 389. 


4423. Add. Annotation :—Consd. Re Cockell, Jack- 
son v. A.-G., [1931] 1 Ch. 389. 


4428a. Against Crown—Administration of Estates 
Act, 1925 (c. 28), s. 84 (2).}—Re COcKEIL, 
JACKSON v. A.-G., No. 4898a, azite. 

4429. Add. Annotation :—Refd. Re Cuskell, Jack- 
son v. A.-G., [1931] 1 Ch. 389. 


4438. Add. Annotation :—Refd. Re Cocleil, Jack- 
son v. A.-G., [1931] 1 Ch. 389. 


4484. Add. Annotution :—Consd. Re Cockell, Jack- 
son v. A.-G., [1931] 1 Ch. 389. 


4485. Add. Annotation :—Consd. ?e Cockell, Jack- 
son v. A.-G., [1931] 1 Ch. 389. 


se eiieemmaacne denne A AOE EE Tees sete te py ft a att he 


PART IV. SECT. 3, SUB-SECT. 1. 

sv. Future liability contingent —- 
Rights of execulor to distribute residue.) 
—The father of a pauper tunatic 
daughter, who had become chargeable 
to the parieh council, admitted his 
lability to aliment her, & died in- 
testate. The son, as exor., divided 
the eatate, which was movable, 
yi larened hetween himself & his sister. 
At the date of division the daughter’s 
share had not been exhausted by the 
cost of her maintenance since his 
death :—Held: as any claim there 
might be against tho rest of the estate 
for aliment was merely contingent, the 
exor. was not bound to retain the 
remaining share of the estate to meet 
that claim.— EDINBURGH PARISH 
pethe le v. CouPER, {1924] 8. C. 139.— 


exors, to do so."’ 


ine.” 


to withhold 


dellberately the 


PART IV. SECT. 5, SUB-SECT. 1.—B. 

4548 i. What are—Bequeatl of stock— 
Teatator assessing no such stock at 
death.}—Re MILLAR, [1927] 3 D. L. R. 
270; 60 0. L. R. 454.—CAN. 


PART IV. SECT. 5, SUB-SECT. 4.—C. ae to pay: tn the 


n i, —— No to impose terms as | the wil 
condttion povden? 1 immediate ye all to 


ment.j~-Beppy v. Smiru (1845), 
L. T. Oo. 8. 390.— IR. : 


sw. Discretion given by will.}—A will 
contained a bequest (para. 5) tw pitf. 
of $300 per annum during his lifc- 
time, ‘“‘to be paid as soon as the 


securities °°: 


ALE OR OO Re ERE SO ES ON OE ET SR He = 


finnnoes of piers will permit my 
y 
directed that “ it shal 
bent to pay any bequest until three 
years after my decease, & my husband, 
& any other exors. after bis death, 
shal] decide when the amounts shall be 
aid & in what amounts from time to 
By para. 12 tostatrix autho- 
rised her exorm., * at any time to with- 
hold any payment of legacy or bequest 
until such time as they may cousider 
it advisable to make same ° :— Held : 
nothing in paras. 5 & 7 authorieed dett. 
ya¥ment of pltf.’s legacy ; 
& the dixcretivu given ny para. 12 did 
not put deft. in a poritto 
terma of 
The discretion was one to be reasonably 
exercised,—-SEYMOUR v. PRaTT (1925), 
57 0. L. R.278.—-CAN 
sx. Before tetera of adminisiration— 
Legacy very small.|-—- Ross v. 
(1872), 4 Ch. Ch. 27, 
PART IV. SECT. 5, SUB-SECT. 4.—D. 


4688 i. Out of what funds 
Testator by his will direc 
legatees mentioned in 


te from my own 
: the legacies were 
to be treated as legacies from testator, 
payable out of that portion of his catate 
earmarked in the way indicated.—Re 


4511. Add. Annotation :—Ae to (2) Consd. Re 
Cockell, Jackson v. A.-G., [1981] 1 Ch. 389. 

4527. Add. Annotation :—Consd. Re Cockell, Jack- 
son v. A.-G., [19381] 1 Ch. 389. 

4533. Add. Annotation :—-Consd. Re Cockell, Jack- 
son v. A.-G., [1931] 1 Ch. 389. 

4585. Add. Annotation :—Consd. Re Cockell, Jack- 
son v. A.-G., [1931] 1 Ch. 389. 

4591. Add. Annotation :—Consd. Re Quintin Dick, 
Cloncurry v. Fenton, [1926] Ch. 992. 

4607. Add. Annotations :-—Apld. I. R. Comrs. v. 
Smith, [1930] 1 K. B. 718. Consd. Parker v. 
Judkin, [1931] 1 Ch. 476. 

4880. Add. Annotation :—Consd. Re City Equit- 
able Fire Insce., [1925] Ch, 407. 

4658. Add. Annotations :—Consd. I. R. Comrs. v. 
Smith, [1980] 1 K. B. 718, Refd. Herbert v. 
I. R. Comrs., I. R. Comrs. v. Herbert (1925), 9 
Tax Cas. 593; Daw v. Inland Revenue Comrs., 
Duff-Dumbar v. Inland Revenue Comrs. 
(1928), 14 Tax. Cas. 58. 

4661. For ‘f (1844) "’ read ‘ (1842),.” 

4664a. Incomplete gift inter vivos—-Completion by 
appointment as executor—-No necessity for 
assent.]—He ComBARBACH, SAUNDERSON 0. 
JACKSON (1929), 73 Sol. Jo. 408. 

4685. Add. Annotution :-—Refd. Re Vander By], 
Fladgate v7. Gore, [19381] 1 Ch. 216. 

4687a. —--— Advances by co-legatees barred by 
Statute of Limitations--—-Not interest on such 
advances.|—-Poo..e vv. Poot (1871), 7 Ch. 
App. 17; 251. T. 771; 20 W. R. 133, L. JS. 

Annotations :-—Censd. ite Rees, Rees ». Goorge (1881), 17 

cis Refd. /ée Miluos, Milnes v. Sherwin (1885), 

4712a. —-- ——-.J—Frvyern v. Burrar (1837), 8 
Sim. 442; 569 FH. RR. 175. 


Annotutions :~Oonsd. Jie Parry, Scott. v. Leak (1889), 42 
Ch. D. 570. Refd. Harbin vo. Masterman [1896] 1 Ch. 341. 


4738a. ----- ——--.] —HokNER v. SAYNER (1838), 
Coop. Pr. Cas. 168; 47 E.R. 450, L. 0. 
4758. After this case add ‘‘ Sale of legacy to 
executor——In return for annulty-~— Validity of 
transaction.]---See WraUDULENT & VOIDABLE 

CONVEYANCES, Nu. 85a, poat.”” 
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 aelannane ath tlie tahlndaeme tanita deiatios ree emeadta evanteed nearer sen oman eee eres Te aE ae Ea! 


LARHAM (1024), 56 O. L. R. 137.— 
ara. 7 toxstatrix OAN. 
not be incutm- 
PART IV. eed Piven vee 4.— 
. (a). 


4703 1. Direction for postponement or 
accumulation---When leqatee may require 
rmayment.}—--Where testator gives a 
ematcs an absulute vested Interest in 
a defined fund, the ot. will order pay- 
ment on his osettaining twenty-one, 
notwithstanding that by the terme of 
the will paymeat is postponed to a 
subsequent period —Gorr tr. STROHM 
(1897), 28 O. R. 553.— CAN. 

4702 ti. —---- ~----.J-> Where ao tes- 
tator gives a legatee an absolute vested 
interest in a certuin dofincd fund, so 
that, according to the ordinary rule, 
he would bo entitled to receive it on 
: attaining the age of 21 years, but by 
the terms of the will payment is post- 
Ross | poncd until a subsequent period, e.g. 
° till the legates attains the age of 25 
years, the ct. will nevertheless order 
pay ene on_ his attaining 21 years.-— 
te TANNER ESTa'ri, GOULD v. TANNER 
PN a {1931} 2 W. W. R. 794.-— 


n to violate 


the will. 


yable. }—~ 


his exors. 


of my late wife amounting in 
$20,000 which sum is repre- 
sented by bonds in a ‘‘ oc 
in a parcel Hepet 

—Held 


PART IV. saad eee 4.—~ 
fi, Annuity charged on Jana Duty 
OF represen fe om transserring ta 
to delane=Lana Titles Act.}-—-Re 
Creat Karate (1914), 7 W. W. R 
614; 19 D. L. R. 190.—OCAN. 


bank ” 


13 


47688. ——— ———.]—Re LiyMan’s 


4869a. 


Trousr & 


TRUSTEE RELIEF AMENDMENT AcT, 1860 
(1860), 2 L. T. 662. 
4812. Add. Annotation :—Consd. Re Buxton, 


Buxton v. Buxton, [1980] 1 Ch. 648. 


-}+~—The ct. has power where 
realisation has been postponed for the benefit 
of the residuary legatees to direct that a 
legatee should be paid, not £4 per cent. under 
R. 8S. C., Ord. 65, r. 64, but £5 per cent. as 
from one year from the death of testator 
upon the legacy moneys.—Re BRINTON, 
BRINTON v. PREEN (1923), 67 Sol. Jo. 704. 








4877a. Capitalisation of reserve fund.]—A testator 


bequeathed to his son & grandson on the 
death of his wife the shares belonging to him 
at his death in a certain co. Between the 
death of testator & the subsequent death of 
his wife each of the 460 shares of the value 
of £35 each which belonged to him at the 
date of his death became, as the result of the 
capitalisation of a portion of the reserve 
fund of the co., consolidated with a new 
share of the value of £15 into a share of the 
value of £50. Testator’s estate, as the 
result of the capitalisation, also became 
entitled, in consequence of his holding of 
460 ordinary shares, to 920 pore ordinary 
shares of £10 each :—Held: (1) following 
Smell v. Dee (1707), 2 Salk. 415, the gifts 
were contingent, & (2) the origina] 460 shares 
together with the accretions became, on the 
death of testator’s wife the property of the 

ecific legatees.— Re BUXTON, BUXTON v. 

UXTON, [1930] 1 Ch. 648; 09 L. J. Ch. 834; 


Cases 4768a.--5110a. ENGLISH AND Empire Dicesr SuPPLEMENT. 


The whole of her residuary property of every 
kind she devised, bequeathed & appointed to 
her trustees upon trust to sell & out of the 
proceeds, first, to pay her funeral & testa- 
mentary expenses, debts, & the legacy duty; 
secondly, to appropriate & set apart two sums 
of £4,000 & £2,000¢to be held upon certain 
trusts for life & then over; & thirdly, to 
pay a number of pecuniary legacies, including 
one of £600. Testatrix declared that should 
her residuary personal, estate be insufficient 
to pay all the legacies then the legacy of £600 
should be reduced to £500; & every legacy 
& annuity was bequeathed free of legacy 
duty. There was a deficiency in the estate ; 
—-Held : (1) there were sufficient indications 
in the will that the testatrix intended the dis- 
tribution of her estate to be in accordance 
with the priorities mentioned, & the settled 
legacies must be paid in full before all the 
other pecuniary legacies; (2) the legacy of 
£600 must be reduced to £500 & this reduced 
legacy, plus the duty, must abate pro rata 
with the other postponed legacies, including 
those to the exors.; (3) the costs of packing 
& delivering specific legacies must be borne 
by the specific lezatees.—Re LEAcH, MILNE v. 
DAUBENY, [1923] 1 Ch. 161; 92 L. J. Ch. 225; 
128 L. T. 525; 67 Sol. Jo. 198. 


4910. Add. Annotation :—Refd. Jones v. Wright 


(1927), 139 L. T. 43. 


4953. Add. Annotation :—Refd. Re Whitrod, Bur- 


rows v. Base, [1926] Ch. 118. 


5065. Add. Annotation :—Refd. Jentins v. Jenkins, 


[1928] 2 K. B. 501. 


143 L. T. 37. 
4895a. 








PART lV. SECT. 5, SUB-SECT. 5.-—-A. 


ez. Question for court,)-—Ie ARMOUR 
(1926), 23 S. L. h. 524.--CAN. 


PART IV. pasa cara 5.— 
e a e fe 

4765 vii. —— -J--He DAny. 
(19261 1 D. L. RR. 822; 58 OO. L. RR. 
801.— CAN. 

4765 viii. —~-.)--~Testator died 
in 1888, & legacies became payable in 
1890.  Hiscstate was heavily insolvent, 
& the last of the debta was not finally 
discharged until 1919. From that date 
the trusteces accumulated funds until 
1924, when they brought an action of 
multiplepoinding & exoneration for 
distribution of the estato:—Held: 
(1 } while aa a goneral rule interest was 
allowed upon legacies from the death 
of testator or from the proscribed date 
of payment. there was no absolute 
rule compelling the ct. in all cases to 
allow such intorest, tho general rule 
boing displaced if circumstances showed 
it to be inapplicable ; §2) the genoral 
legatees wero not entitled to iutercat 
on their legacios from 1890 to 1919, 
in respect that, owing to the Insolvency 
of tho estate during that period, there 
was no, assact realisable to meet the 
legacies nor any interest-bearing sub- 
ject; (3) there was no absolute rulo 
to tho effect that the rate of legal 
interest should be 5 per cont., the rate 
of interest being in every caso for the 
discrotion of the ct. in the particular 








circumstances.-—W ADDELL’s TRUSTEES 
v, CRAWFORD, (1926] S. C. 654.—SCOT. 


4827 ili, —-—- ——.}—In determining 


-———- ——.]—Testatrix gave 
legacies of £100 to each of her exors. & 
trustees & then bequeathed all her plate, 
jewellery, ornaments, china, & other house- 
hold effects to two specific legatees absolutely. 


5072. Add. 


5110a. 





the right of legateos to interest upon 
legacies the payment of which is post- 
poned for a definite period by the will, 
the mere direction of such postpone- 
ment will not of itsclf alter the date 
from which interest ia to run, & 
testator’s reasons for such postpone- 
ment may be taken into considcration. 
If payment was delayed in order 
thereby to benefit a residuary legatee, 
then, in the absence of a direction to 
the contrary, no interest upon such 
postponed legacies would be payable 
before the expiration of the prescribed 
period. But where the postponement 
was intended primarily to enable the 
exors. to collect & realise the asseta, 
the postponed legacios would carry 
interest from such a time after the end 
of the “ exors.’ year” as the exora. 
had in hand realised asseta which 
could rightfully be applicd to the pay- 
ment of such re es.—NORPETH vt. 
eet: (1926] N. ZL. R. 39.— 


PART IV. SECT. 5, SUB-SECT. 5.—C. 


4868 {. When more than 4 per cent. 
allowed -~ Special  circumstances.}— 
WADDELL’S TRUSTEES v. CRAWFORD, 
No. 4765 viil, ante.—SCOT. 


PART IV. SECT. 5, SUB-SECT. 6.—A. 


4883 iv. ——— ——~- ——. ]}--A. by his 
will directed that certain pecuniary 
legadies, amounting in all tu the sum 
of £710, should be paid ‘“‘ with & out 
of the proceeds” of the sale of his 
investments comp stocks & shares. 
The investments the sum of 
£187 Os. 4d. At tho date when tbe will 
was made they were wo approxi- 
mately the sum of £481 13s. 6d. There 
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Annotation :—As to 
Pennington & Owen, [1925] Ch, 825. 

5079. Add. Annotation :—-Distd. Re Pennington & 
Owen, [10925] Ch. 825. 

-]—LLoyp v. SToppaRrT (1752), Amb. 

152; 27 E. R. 100, L. C. 





(1) Refd. Re 


et et: ee 


was a further direction that the legacies 
were to be paid free of aj] Crown duties. 
Testator further dealt with the residue 
of hie property item by item. On a 
summons raising the question whether 
the balance of the legacies was payable 
out of the general residue of the estate : 
—Hield: the bulance was not payable 
& as the fund lace nara testator for 
their payment was insufficient to pay 
them In full, they must abate ratably 
inter se.—Ite BOYD ESTATE, Bon v. 
Borp, (1928] N. I. 14.—IR. 


PART IV. SECT. 5, SUB-SECT. 6.—D. 


4961 ii. : Born 
ae BoypD v. Boyn, [1928] N.I. 14. 


— 


PART IV. SECT. 5, SUB-SECT. 8. 
sa Judgment for balance of tegacy— 
Priority over eta a ARPER Uv. 
HARPER (1890), 2 B. C. R. 15.—CGAN. 
A. (a) 


5111 v. ——- Appointment by codicil 
of new ereculors—Provision in codicil 
Jor remuneration of executors.}—Held : 
the exors. were entitled only to the 
commission mentioned in the codicil, 
notwitbstanding a provision in the 
codicil that the will should be construed 
as if the names of the exors. were 
inserted throughout in place of those 
of the original exors.— Re Bosat (1897), 
5 B.C. R. 446.—CAN, 

5111 vi. ——.}— Where testator gives 
a legacy to an executor or trustee, 
stating that it is given for his services 
in that capacity, & particularly where 
testator declares it to be in lieu of 
commission or remuneration, such exor. 


ronuera enema? set 4 


- Voi. XXIII.—-Rxeontors and Administrators, Cases 5160a-58e2, A 


60a. -——— ee ae ee vw. Leste (1857), & 
WLR. 815. 
Annotation : hala Re Dacre, Whitaker v. Dacre (1916), 85 
$202. Add. Annoiation :—Retfd. Re Griffiths, Jones 
~. Jenkins, [1926] Ch. 1007. 


5206. After this case add “See, also, CONFLICT | 
or Laws, No. 548a, ante.”’ 


I 
5240a. ——- ———.]—Testator bequeathed sums | 
of stock to his grandchildren, to be paid to | 
them on attaining twenty-one, with benefit 
of survivorship to those attaining that age, | 
but in case they should all die under twenty- 
one, then he willed the interest arising from 
such sums to their father for life, with | 
remainder over :—Held: the grandchildren | 
were entitied during their minority to have 
the interest arising from their legacies applied 
towards their maintenance.—Boppy  v. 
Dawes ire 1 Keen, 362; 61. 5. Ch. 145; 
48 E.R. 346. 

Annotations ‘Rela, F eating v. Allon (1844), 5 Hare, 573; 
Dundas v. Wolfe heures (18 63), 1 Hem. & M. 4253 Re 
Judkin’s “Trusts (1884), 50 L. T. 200. 

5245. Add. Annotation :—Distd. Re Reade-Revell, 

Crellin v. Melling, [1930] 1 Ch. 52. 


5246. ae Annotations :—Apld. Re Raine, Tyer- 
man v. Stausfleld, 1929) 1 Ch. 716. Distd. 
Re Reade- -Revell, Crellin v. Melling, [1930] 


5249. Add. Annotations :—As to (1) Apld. Re Ful- 
ford, Fulford v. Hyslop, [1950] 1 Ch. 71. As 

to (2) Distd. He Reade-Revell, Crellin v. 
Melling, [1930] 1 Ch. 52. Refd. Stern v. 

I. R. Comrs. (1930), 15 Tax Cas. 148. As | 

to (4) Refd. Re Raine, Tyerman v. Stansfield, | 
(1929) 1 Ch. 716. : 
| 

| 

| 


ee = Te So A I + ee a 





5250. Add. Annotation :—Apld. Re Rawen, Tyer- 
man v. Stansfield, [1929] 1 Ch. 716. 


5251a. —-—- ———.]-—A contingent or fuliees | 
pecuniary legacy payable to an infant upon | 
attaining twenty-one does not carry inter- 
mediate income under Law of Property Act, : 
1925 (c. 20), 8. 175, & there is no power under | 
Trustee Act, 1925 (c. 19), s. 31, to apply : 
the interest, or intermediate income thereof, | 
when invested, for the infant’s maintenance, | 
unless testator is the parent of or in loco | 
parentis to the infant, or has indicated | 
an intention by his will that the infant should | 
be maintained out of the income, or has | 
directed the legacy to be appropriated & | 
invested for the benefit of the infant.— | 
Re Raine, TYERMAN v. STANSFIELD, [1929] | 
1 Ch. 716; 98 L. J. Ch. 244; 141 1. T. 25. 

Awnotation :—Refd. He Reade-Rovell, Creliin r. Melling, 

[1930] 1 Ch. 52. 


6261b. .}—Testatrix, who died after | 
the commencement of Trustee Act, 1925 | 
(c. 19), by her will See: the ee 
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§278a. 


ct. ast, | ot. allows it in special circ 


thereof to set a specific sum, to ~ 
accumulate & ca the income thereof, 
until A. should 6 attain th e of twenty-one 


to pay &, if A. should ab that age, th 

P > Pay to her the income of that sum during 

e, & after her death to hold the ne 

ae in trust for her children :-— 
the trust for A., for a contingent interest tor 
her life, did not carry the intermediate 
income, the trustees had, upon the proper 
construction, Trustee Act, 1925 (c. 19), 
s. 31, no power to apply that income towards 
A.’s maintenance. — Re Reapn- REVELL, 
CRELLIN v. MeLuIna, [1930] 1 Ch. 52; 99 
L. J. Ch. 186; 142 L. T. 177. 


6273. Add. Annotations :—Folld. Re Stokes, Bowen 


v. Davidson, [1028] Ch. 716. Expld. te Raine, 
Tyerman v. Stansfield, [1929] 1 Ch. 716. 


-|—Where a legacy given to an infant 
is clearly indicated by the will to be intended 
for the support of the infant, interest on such - 
legacy will run from the death of testator, 
as the aupEet of the infant must begin 
immediately upon such death; & where such 
legacy is one of two or more legacies all in 
the same category & all given in the same 
group to the trustees of the will, no dis- 
tinction being made between any of the 
legacies, the other legacy or legacies will 
likewise carry interest) from the date of 
testator’s death.--te Strokes, BOWEN wv, 
DAVIDSON, [1025] Ch. 716; 07 L. J. Ch. 
273; 189 LL. VT. 3813; 72 Sol. Jo. 384. 





Annotation :-—Distd. 2éc Maine, 'Tyorman v. Stausileld, [1029] 
1 Ch. 716, 


5273b. Whether infant entitled to whole of income.| 


—Testator, standing in loco parentis, gave 
to trustees a legacy «of £4,000, on trust to 
yay it to A., on his attaining twenty-one. 
Ic authorised them to raise it by mtge. of 
his real estates, & out of the money thereby 
bequeathed, to raise such sum, not exceeding 
the interest at 4 per cent. of the expectant 
portion, as to them should seem sufficient 
for maintenance :--lfeld: the logatee, during 
minority, was entitled to maintenance only, 
& not to the whole amount of interest on the 
legacy.~~RUDGE v. WINNALL (1849), 12 Beav. 
357; 18 L. J. Ch. 400; 14 1. T. O. 8S. 325; 
13 Jur. 737; 50 BK. R. 1008. 


Annotations :—Retd. He liouse’s Nstate (1852 2). 9H oe oe 
Mentd. Ite Roose, Kvans v. Willlamson (1880), 17 1). 


5287. Add. Annotation :-——Distd. Ite Raine, Tyer- 


man v. Stansfield, [1929] 1 Ch. 716. 


§298. Add. Annolation :—Distd. Re Reade-Revell, 


Crellin v. Melling, [19380] 1 Ch. 52. 


5820. Add. Annotation :—Refd. Jie King, Public 


Trustee v. Aldridge, [1928] Ch. 330. 


5822. Add. Annotation :—Apld. Ke Maber, Ward 


v. Maber, [1928] Ch. 88. 


OR Header ee ee gt tam © mens tah te eae eth meee Ie 


in Ragland -—Held: in the ciroum- 


re, (at 3 Dot vis R. stances the exors. should pay the 
.V 21 


legacies into ot.. leavi ng K. mere 


exce : h purrroe 2 pplication 
neao) oe tec ou to him.~—tt TUpor 928 Bio. 
® mere uacy of the remunera- Australia” tafans legatee & sae 
tion given b e will ia not of itself ictled England, his will 
ER ont secon for ae from | Coles mice io Caktornia, be: | PART IV. SECT, 6, SUB-SECT. 1.—A. 
ee ae a ——Re Murrpy (1928), | queathed money on deposit in banks sk. Low-agent’s tuatness books. }— 
ae Se ne Gackt at | Gontey WR vee of est io 
£12,000, of | convey the residue o es & 
PART IV. SECT. 5, decreas Seige : & ap vinted 4. bre of the | residuary legaice. The exors. oon- 


EE ge flag Biimwelt oy yi 

y 
legacy Se naa af 
Or mo rT, &8 


J... : , . 15 


oe ee & a Paveen! into court—Hstate in 


vere? the residue, with the exoeption 


bane ea exora, of | deceased’s business books, which 


i. | they retained on tho ground’ that it 
confidentiality 
27 


were domiciled | would be a breach of 


‘Cases 5831-—-5428a. ENoiish aND Empire Dicusr SupPLEMENr. 


5381. Add. Annotation :—Refd. Re Whitrod, Bur- 
rows v. Base, [1926] Ch. 118. 


5834. Add. Annotation :—Refd. Re Whitrod, Bur- 
rows v. Base, [1926] Ch. 118. 


53835. Add. Annotation :—Apld. Re Whitrod, Bur- 
rows v. Bax (1925), 70 Sol. Jo. 209. 


5837. Add. Annotation :—Refd. He Whitrod, Bur- 
rows v. Base, [1926] Ch. 118. 


5340a. -}~—Testator left his property on trust 
for sale & realisation, & thereafter gave & 
bequeathed one-tenth part to A., two-tenth 
parts to C.’s children, ke the rest in tenth & 
twentieth parts to specific objects in a 
similar manner, & ‘“‘ to K. £30, to L. £40, to 
Nonconformist Ministers of D. the residue 
in equal shares’’ :—Held: the will must be 
read as though after disposing of nine-tenths 
of his residuary estate he directed the 
remaining tenth, charged with the two sums 
as therein provided, to be divided among the 
ministers, & there was an intestacy as to the 
undivided aliquot shares of persons who 
predeceased testator.—ARe WHITROD, Bur- 
ROWS v. BAse#, [1926] Ch. 118; 95 L. J. Ch. 
205; 184 L. T. 627; 70 Sol. Jo. 209. 


5341. Add. Annotation :—-Refd. Re Whitrod, Bur- 
rows v. Base, [1926] Ch. 118. 


ae .|—e Copr’s Trusts (1877), 86 











. 437. 


5354. Add. Annotations: -—.Consd. Baker v. Archer- 
Shee, [1027] A. C. 844. Apld. I. R. Comrs. 
v. Smith, [1930]1 K.B.‘138. Refd. Herbert v. 
J. R. Comrs., 1. R. Comrs. v. Herbert. (1925), 
9 Tax Cas. 593; A.-G. v. Belilios, (1928) 1 
K. B. 798; Daw v. Inland Revenue Comrs., 
Duff-Dunbar v. Inland Revenue Comrs. (1928), 
14 Tax. Cas. 58. 


5858. Add. Annotation :—Refd. Jie Oldham, Old- 
ham v. Myles (1927), 71 Sol. Jo. 491. 


5860a. ——.|—The interim interest 
from a fund set apart to meet future vested 
legacies, which do not carry interest in the 
meantime, is capital & not income of residue, 
& must, therefore, be invested, & the income 
only of such investment paid to the tenant 
for life of the residuary estate. The rule 
adopted in Allhusen v. Whittell, No. 5358, 
ante, in reference to contingent le acies, has 
no application to vested legacies.—Re WHITE- 








53638a. ——- ——— Gross or net amount. 


5423a. 


68 L. J. Ch. 229; 70 L. T. 122; 42 W. R. 
491; 38 Sol. Jo, 183; 8 R. 142. 


airy rtrd :—Distd. Re Hawkins, ai v. White, (1916) 


— In 
applying the rule in Allhusen v. hittell, 

o. 5858, ante, the income of .the estate 
should be calculated, not on the basis of the 
gross amount received, but at the net amount 
after deduction of tax.—Re OLDHAM, OLDHAM 
v. MYLES (1927), 71 Sol. Jo. 491. 


5378. Add. Annotations :—Consd. fe Barratt 


National Provincial Bank v. Barratt, [1925] 
Ch. 550; Ze Corelli (1925), 69 Sol. Jo. 525; 
Re Sullivan, Dunkley v. Sullivan (1929), 45 
T. L. R. 590. Apld. Re Trollope’s Will 
Trusts, Public Trustee v. Trollope, [1927] 
1 Ch. 596. N.F. Re Brooker, Brooker v. 
Brooker (1926), 70 Sol. Jo. 526. Consd. Re 
McKee, blic Trustee v. McKee, [1931] 2 
Ch. 145. 

For the cross-reference following this case 
substitute * .]—See, further, SETTLE- 
MENTS, Vol. XL., pp. 672-674; WILLS.”’ 








5375. Add. Annotation :—Refd. Re McKee, Public 


Trustee v. McKee, [1931] 2 Ch. 145. 


5407. Add. Annotations :—Apld. I. R. Comrs. v 


Soc. for Relief of Widows & Orphans of 
Medical Men, I. R. Comrs. v. Medical] Charit- 
able Soc. for West Riding of Yorkshire 
(1926), 186 L. T. 60. Refd. Re Blake, Re 
Minahan’s Petition of Right (1931), 100 
L. J. Ch. 261. 


5411. Add. Annotation :—Refd. Re J ones, Johnson 


v. A.-G, (1925), 133 L. T. 601. 


|—By his will dated Jan. 27, 1913, 
testator eponiited his wife M. & pltf. J. to bo 
his exors., & after directing them to pay his 
debts & funeral & testamentary expenses, 
bequeathed all his estate & effects, real & 
eet ag which he might die possessed of, to 
xis wife M. absolutely. M. predeceased testa- 
tor & died on Aug. 14, 1919. Testator died on 
Dec. 30, 1920, leaving real & personal pro- 
perty, but no heir-at-law or next of kin :— 
Held: there was in the will an obvious 
indication of an intention by testator that 
the exor. was not to take beneficially. He 
was in the position of a trustee, & on failure 
of a cestui que trust the beneficial interest in 
the personal estate vested in the Crown as 








ners err reerere 


towards deceased’s clionts if pare were 
to hand them ovor. In an action by 
the rosiduary legatee for delivery of 
the books :—Held; ptrsuer was on- 
titled to dolivery.--~ROBERTSON vr. 
ROBERTAON’S Execurorea, [1925] S. C, 
6006.—SCOT. 


PART IV. SECT. €, SUB-SECT. 1.-—-B. 


sm. Pipe berths oF es value of arsels— 
New distribution ordered.}-—CLARKE v. 
Hawke (1865), 11 “Gr 527 -—CAN. 


PART IV, SECT. 6, SUB-SECT. 3. 


Parsee Didy of administrator—To dis- 
tribute under Devolution of Estates Act. ] 
—Re BOWER (1905), 5 O. W. R. 3883 
90. L. R. 199.— CAN, 


PART lV. SECT. 6, SUB-SECT. 4.-— 
A. (b). | 


6878 1. General rule.j—Testator by 
sna he hit ave certain legacies & devised 
and to his widow for life or 

Ww Suaaaiond: ; upon cr death or 
marriage this land to go to the children 


HEAD, Peacock v. Lucas, [1894] 1 Ch. 678; 


TAS OYE ERE An NS 


of his sister. The residue of bis estate 
ho devised & bequeathed to " my 
exors.”” In the next clause he ap- 
pointed three of his nephews his 
oxors. :——-2eld > tho change made in 
the law by the Imperial Act of 1830 
adopted in this province & now foun 

in Trustee oe aie Ss. 1927, 3. 53 

docs not ap in cases in which 
testator himsolt aaa given tho probe? 
to his exors.; the Act applies only 
where there ig a bare eppetement of 
exors. so that the ra tion of luw 
has to be resorted to in order to see 
whether the estate of testator not 
otherwise disposed of vests In them 
benefloially virtute officii. In this case, 
as nothing in the will indicated a con- 
trary intention, the exors. took bene- 
ficially.—Re GRAcKY, (1929 D. L. R. 
260; 638 0. L. BR. 218.—CA 


$382 t. Vee infention for executor 
to take be apparent 
Construction a wil 7 F“Testator b by bis 
eh land to bis "widow for ry, oF 


widowhood, & upon 
marriage, this land to go to ‘eeihe children 
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of his sister. The residue of his estateo 
he dovised & bequeathed to “ my 
exors.’?’ In the uecxt clause he 
appointed three of his nephews his 
exors. One of these was at the date 
of the will a» infant of tender years 

& was only 13 years old at the time of 
testator’s death. Probate was granted 
to the adult exors. reserving to the 
infant a right to be adinitted to exor- 
ship upon attaining majority :-—Held: 

the change made in the law of the 


Imperial Act of pari known as 
Sugden’s Act, ado re a this gaa 
& oe found in ’ Act, R. S. O. 


1927, 150, a. 53, dices not ey RB to 
oases in which tor 

given the property to Bis exors., the 
Act applics only to cases where thero 
is a bare appolntment of exors., so that 
tho implication of law has to be resorted 
to in order to sce whetber the estate of 


‘testator not otherwise disposed of 


vests in them beneficially  virtule 
ofictt; &, as nothing in the will 
indicated a con intention, the 
exors. took beneficially.—#fe GRacry, 


{1929]1 D. L. R. 260 5 63 OQ. L. R. 218. 
—CAN. 


5448 a. 


5483a. -—— ——-.]—Dixon  v. 
5540. Add 


5556. Add. Annolalion:—Apld. = Ive 


6425 v 
directed. ‘that his real property, not 
Bpacifically devised, should be sold « 


alised. Le also directed that his 
debts, 
penses should be paid, an annuity 
rovided for his sister, & that certain 
Be oala all charitable save one, should 


Vol. XXIIL—Exeoutors and Administ ii ees 


bona vacantia.—Re JONES, JOHNSON v. A.-G., 
(1925) Ch. 340; 04 L. J. Ch. 341; 1833 
L. T. 601; 69 Sol. Jo. 460. 


§442a. —— ——.]—-Re Srvewriaut, Law v. Fen- 


wick (1922), 128 L. T. 416 ; 67 Sol. Jo. 168. 


Annotation :—-Polld. Re Leach, Milne vw. Daubeny, (1923) 
5442b. —— 





-J]—Re LEACH, MILNE v. DAv- 
BENY, No. 4895a, ante. 


-}—Held : the direction for payment of 
the ‘‘ testamentary expenses "’ of testator’s 
widow extended to the costs & expenses in 
obtaining letters of administration, & in 
connection with the administration of the 
estate of the widow ; & the costs of an action 
in the probate division.— He CLEMow, YO ». 
Ciremow,. [(1900] 2 Ch. 182; 69 L. J. Ch. 
oae ; 82L.T. 550 ; 48 W. RR. 541; 44Sol. Jo. 





ers ae vr :—Refd. Re Treasure, Wild v. Stanham, [1900] 


h. 048: Re Sharman, Wright v. Sharman, |1901} 2 Ch. 


280; Re Foarnsides, Baines v. Chadwick, (1903) 1 Ch. 250; 


King, Travers v. Kelly, [1904] 1 Ch. 363; Re Sponcer 
or, Poé wv. Spencer Cooper, (1908) 1 Ch. 130; Porte 
Williams, at ]}1 Ch. 188; O'Grady »v. Wilmot, [1916] 

aa ae aot 1; Re Massey, Ram v. Massoy (1920), 90 


5449a. ie of probate action.|——-Re CLEemow, 


YEo v. CLEMOW, No. 5448a, ante. 


5452. Add. Cilution :—previous proceedings, [1892] 


1 Ch. 450. 


5466. Add. Annotation :-—Consd. Re Forder, Forder 


v. Forder (1927), 187 L. T. 588, 


DUTFIELD, No. 
GO14b, post, 


MBELLERSH v. BRIDGER, 
BRIDGER (1853), 17 Jur. 908. 


SMITI ov. 


Reeves, 
Reeves v. Pawson, [1928] Ch. 351. 


a  euamnemmmienaeaentanmmanemanal ee 


PART IV. ee tp orn 1.— 
———.J—I. by his will 





{1926) 1 D. L. 
W. W. 1. 125; 


funcral & testamentary ex- CAN. 


ald :—Jield: testator not having 


liable. 1--Whero testator has doviscd 
lis real & perscnal estates to bis oxors., | with 
to soll or convert same Into money & 
out of the proceeds to pay his debts & 
legacics, ho has created a mixed fund |} ths purposes 2 disposition, & that tho 
080.~-GRAYSON ¥. WALSH, 


20 Sask. L. It. 288.— 


6611 fi. —----.J~—Testatrix dovised 
& bequeathed one-half of her estate to 


5594. Add. Annotation :—Apld. Re Fegan, Fegan 


v. Fegan, [1928] Ch. 45, 


5594a. Direction in will for payment of ‘‘ money 


secured on mortgage ’’ out of residue—Balance 
of unpaid pure a ie ee who 
at the date of his will in 1912 was the owner 
of several freehold properties, one of which 
was subject to a mtge. & of leasehold & other 
personal estate, gave & bequeathed all the 
freehold & leasehold properties of which he 
might die possessed upon trusts in favour of 
certain of his grandchildren & great-grand- 
children, & tho residuc of his estate upon 
trust for sale & conversion ; he then directed 
that his trustees should out of the money 
thereby produced pay (inter alia) his debts & 
legacies, & should out of the residue of such 
money pay & discharge “‘ any sum of money 
secured on mtge. of any of my freehold 
properties,’’ & should stand possessed of the 
residue of such money in trust to divide same 
as therein mentioned. After the date of his 
will testator paid off the mtge. & tvook a 
reconveyance of the mortgaged property. 
Shortly before his death, in June & Oct. 
1917, testator contracted to purchase certain 
frechold properties in respect of which he 
paid deposits, Jeaving balances of the 
purchase-moncy owing to the respective 
vendors. On Dee. 23, i917, testator made a 
final codicil, by which, after revoking the 
appointment of onc of his exors. & bequeath- 
ing a legacy, he confirmed bis will in all other 
respects. ‘Testator died on Dec. 26, 1017, 
without having completed the purchases OF 
paid the balances of the purchase-money, & 
shortly after his death his exors. completed 
the  deldriaaraet & paid the balances of the 
purchase-money ; whereupon the question 
arose Whether, as between the pereens claim- 


ee ee EE AS REET WME Ree Meee ane Ree ene meeg tee np = le Oak. A a Tm SRP ee arenes ete a nt ne 


of the facts that it is given ‘Lonoblior 
the general personal estate on 
truat for conversion & the proscesds of 
conversion are nade a mixed fund for 


eerie 2 or 


whole wstute subject to a gencral 
constractivo Matis for the payment 
of debts. To entitle specifically be- 
queathed personalty te bo exonernted 
from such Hablililty by the reslduary 
realty further evidence of testator’s 
intention to that offoct Ix necessary; 


(1926) 1 


recta that the prorecds of sale of 
his realty & personalty should form a 
mixed fund, the primary fund out of 
which tbe debts, funeral & testa- 
mentary expenses, tho annuity, & the 
legacies shonld be paid was the pure 
porsonalty, & the realty was only 
charged in aid of the pure personalty 
in so far ns it proved neuelent for the 
payment of all charges, except the 
charitable legacios which lapsed a8 far 
as the puro personalty proved in- 
suficicont.—Fe Parrox, CAUQHEY vw. 
CoPRLAND, [19241 N. 208.—IR. 

ac, Payment of death duties—-lbzemp- 
tion by statute— Full epee | to be given. }—~ 
hg AIKINS, ea ass ~~. 415; 62 

. L. R. 33.—CAN 


pee Iv. SECT. 7, SUB-SECT. 1.— 
A. (b). 


5462 I. Specific legucy—Of Ppa pete 
chattel.}—As between a specific lega 
of an incumbered chattel & Rae 
specific legatces & devisees, the former 
aa pee oe Piccola of the incum- 


encral dircetion that 
debe hall be eid will ae mae this.— 
Re SIMPSON, gale Pes 2D R. 1043; 
60 O. L. R. 810 


PART Iv. SECT. 7, SUB-SECT. 1.— 
A. (e) il. 


66114. Whether mized fund primarily 


the remainder of his property for the 


G., & after all her debts had becn paid 
legacies to others, & the 
balance to GG. The assets consisted 
mainly of realty, & were suflicient to 
discharge the debta & the funcral & 
cx ponsex without = re- 
course to the share given to G.:— 
Iiecld : the second half of the estate 
was charged with the payment of 
dobts in exonerwtion of G.’s share, &, 
the ordinary rules as to the abatement 
of ditferent parts of the estate for the 
payment of debts being a spp alte to 
the payment of funer & testa- 
mentary expenses, G.’a shares was 
exempt also rom the payment of those 
CX penses.-: OWE, GRASK ov. 
MCCLELLAND, Pia Ab Vv. L. KR. 200; 
(1929) Argus L. R. 211.—AUS. 


6513 i. Whether mixed fund 
primarily liable~—Neceasity for direction 
an will for payment out of mired fund.) 

—Since the Wills Act a residuary 
devise must for the purposes of ad- 
ministrution be rded as a specific 
devise, & in the o oe of assets for the 
payment of debta ranks with chee 
devises & specific bequests. resi- 
denary devise does not luse its right to 
contribution from specifically  be- 
queathed personalty for the paint 
of debte so far ag the general personal 
estate is insufficient, mercly by reason 


7 


cer rtai n 


testamentar 


such as a direction that the dobts aro 
to be paid out of the miixed fund, or 
that the procceds of conversion are to 
be regarded as personal ostute.— le 
Forsy1u, WYarr vw. A aes cee 
au. It. N. & W. 411; 46 N. 
W.N. 127.--AUS. 


PART IV. paea Soon nes a 
+ (8). 


5540 vi. J} —RICKER v. RIcKEK 
(1868), 14 Gr. 264 —~—CAN, 


5540 vii. ----- ~J- Seorr v. Suprie 
(1893), 23 UO. Th 3943.-—OAN. 


6546 1, Personal eatate tneufficient.|—- 
Lapr v. Lapr (1869), 16 Gr. 159.— CAN. 





PART IV. SECT. 7, SUB-SECT. 1.— 
©, (b) iff. 


§561 ti.——-.]—-Where land is devised 
which testator held as a purchascr 
subject to a vendor's en, unless is 
coutra Intention appears, it is 
primarily Mable fur the unpaid ban 
rae ae TT FER ar ae sat 

. R. 464; jae 
ate rH Sask. L. 397 1$oh 


5561 iii. —Re Nag 1928 
Dd. L. lt. 36. 5—GAN. sia : ve 
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kg. under testator’s will, those balances 
ought to be borne by the freehold properties 
. of testator in respect. of which same were 
' payable, or ought to be satisfied out of his 
residuary estate :—Heild: (1) inasmuch as a 
vendor’s lien for unpaid purchase-money 
differs essentially from a mtge., even in the 
modern & wider sense of that term, upon the 
true construction of the will in the absence of 
any context enlarging the meaning of the 
term ‘‘ mtge.,’’ the balances of the unpaid 
purchage-money owing at testator’s death 
were not ‘‘ sums of money secured on mtge.,”’ . 
& no roagraest intention was signified by the 
direction in the will to pay & discharge such 
sums out of testator’s resid estate, so as 
to exclude the operation of 1854 Act, which 
by virtue of 1867 Act, s. 2, extends to a 
vendor’s lien for unpaid. purchase-money ; 
with the result that the balances in question 
ought tu be borne by & satisfied out of the 
freehold properties in respect of which same 
were payaule, & the devisees thereof were 
not entitled to have those balances discharged 
out of testator’s residuary estate; (2) the 
confirmation of the will by the last codicil 
thereto, although executed after the mtge. 
on testator’s freehold property had beén 
pe off & after the vendor’s lien had arisen, 
ad not the effect of extending the meaning 
of the words ‘ ee | sums of money secured 
on mtge. of any of my freehold & leasehold 
properties,’ so as to include the balances of 
unpaid purchase-mon:sy in question.—Re 
BEIRNSTEIN, BARNETT v. BEIRNSTEIN, [1925] 
Ch. 12; 041. J. Ch. 62; 182 L. T. 2513 sud 
nom. Re BERNSTEIN, BARNETT v. BHRNSTELN, 


- Jegatee.J—By his will, testator bequeathed a 
legacy a £16,000 to trustees for his daughter 


A. during her life & after her death directed 
that the legacy should revert to & be added 
to his general residuary personal estate & 
o as the same was bequeathed by his will. 
estator then gave his general residuary 


pergonal estate to B. Testator devised his 


estates in certain places to other trustees -as 
a fund for the discharge of his debts, funeral 


& testamentary expenses & his pecun 
,legacies in aid of his personal estate, wit. 


power to his trustees, if they thought it 
expedient or necessary either before or after 
his residuary personal estate should be 
exhausted to raise money for those purposes 
by sale or mortgage & subject thereto upon 
trust for B., in fee. The personal estate of 
testator was insufficient for the payment of 
his debts & legacies, & B. supplied such 
deficiency, including the annual payments to 
A. in ect of her legacy. <A. survived both 
testator & B. On the death of B., the question 
arose whether, as_ testator's personalty 
was insufficient for the payments before 
mentioned, testator intended that the corpus 
of the legacy should be raised out of the real 


estate devised to B. for the benefit of B., 


who was testator’s residuary legatee :—Held : 
the words ‘‘ revert to & be added to my general 
residuary estate ’’ in the will, showed that the 
testator meant the legacy to be restored to 
the funds from which it was taken ; & it was 
not to be taken from the real estate merely 
for the purpose of augmenting the personal 
estate.—-Re SOMERSET (DUKE), THYNNE v. 
Sr. Maur (1886), 55 L. T. 753. 


69 Sol. Jo. 88. 5697a. —-—.]—Eyuius v. Cary (1687), 1 Vern. 


(c) After 1925 (Vol. XXITTI., p. 495). 


457; 23 E. R. 583. 


5620a. Special fund for payment of debts— sear: :—Dbtd. Mallison v. Middleton (1739), 1 Hq. Cas. 


** Contrary or other intention ’’—Administra- 


tion of Estates Act, 1925 (c. 23), 8. 85.]—-The | 5697b. 


rovision by testator in his will of a special 


98, n. 





.J}—BowpLEx v. SMITH (1706), Prec. 
Ch. 264; 2 Hq. Ca. Abr. 871; 24 E. R. 128. 


und, not being any of the funds mentioned | 5697¢. ———-.]—PaRKER v. WILCOx (1723), 2 Eq. 


in sect. 85 (2) of the above Act, for payment 


of his debts operates as the expression of a | 58974. 


‘contrary or other intention’’ within the 
sect., so as to exonerate, as between the 


different persons claiming through testator, 57288. 


&@ personalty fund which at testator’s death 
was subject to a mtge. from the primary 
liability to discharge it; but the fund is 
only exonerated to the extent that the 
special fund is available for discharging .the 
mtge. debt, &, in so far as it is inad equate, 
the mortga ed property remains primarily 
liable.—He FeGan, FEGAN v. FEGAN, [1928] 
1 Ch. 45; 97 L. J. Oh. 86; 188 L. T. 265; 
71 Sol. Jo. 866. - 


5640. Add. Annotation :—As to (4) Consd. Re 
Littlewood, Clark v. Littlewood (1930), 47 
T. L. R. 79. 

66418. ——.]—Marcu (Lapy) v. Fowxkp (1679), 
Oas. temp. Finch, 414; 23 BH. R. 226, L. C, 


Cas. Abr. 371; 22 E. R. 316. 


-]—WILLAN v. LANCASTER (1826), 3 
Russ. 108; 38 E. R. 516. 

-]|—Testatrix, who had power, 
under her brother's will, to appoint real & 
personal estate, gave the real estate to 
trustees to raise £1,000, & pay the amount as 
legacies to various persons & subject thereto 
for P. & his heirs. She then gave several 
legacies, payable out of her own personal 
state, & other legacics payable out of an 
unappointed moiety of her brother’s personal 
estate, after the decease of his widow, & she 
directed the duty on all the foregoing legacies 
to be paid out of her personal estate, & if 











deficient for full payment either of duty 


or legacies, such deficiency was to be made 
good out of the real estate, on which she 
charged same. By two codicils, testatrix 
left other legacies, & directed that the sums 





5654a. —-——- —--— To revert to residue on death of bequeathed out of her brother’s estate should 
PART IV. SECT. 7, SUB-SECT. 2.—A. | [1028] N. Z. L. R. 331.—N.Z. the exors. at the instance of the official 
i ri, —— Balance —Held: it was the d 


_ki-— ——.}—Lands are assets 

for the satisfaction of debts in the hands | of jand avid dy 
of an exor., under 5 Geo. 2,0.7; & | —ARwaO 

to a plea of plene admi pltf.may |. Gr. 188.—OAN. 


mortgagee treated as 
N v THOMPBON (1877), 


Oo aale * ° 
of the exors. to eell the land & the 
ae eee Evpis (1892), a2°C. R. 


reply lands.—GaRDINER ¥. GARDINER | eatator devised to r Hi, —-.}—He Susxm Easrars, 
oe ou batt 1; Suan 4 au a ict of and charged, wit & Rak iD. k R eso Oe vans ae 
"Fe (@) he - ai tator, leavi we children, to. whom | 8. L. R. 626.—GAN. es 

p i. ——.}—-Wriesr « Waridgat, | the lt descended On an apple. by 


t 
is 


re 


be paid, with the other legacies, immediately 
after her decease :—Held: the legacies given 
by the codicils were o on the real 
estate.—WILLIAMS v. Hugues (1857), 24 
Beav. 474; 27 L. J. Ch. 218; 30 L. T. 0.38. 
| at6 3; 4Jur. N.S. 42; 6W. R. 94; 583 E.R. 


57384. Add. Citations :—sub nom. NYSSEN v. 
_ GRETTON, 2 Y. & C. Ex. 222; 160 E. R. 378. 
5737a. ——.]—Testator directed his debts & 
funeral & testamentary exponses to be paid 
out of his personal estate. He then devised 
his freeholds to trustees to be sold, & the 
proceeds, after deducting costs, to be deemed 
art of the residue of his personal estate, & 
be subject to the dispositions thereinafter 
made of the same. Testator then gave a 
legacy of £1,000 upon certain trusts, & finally 
directed all the rest & residue of his personal 
estate to go to his wife for life, remainder 
over. The pure personal estate being in- 
sufficient to pay all the debts & legacies :— 
Held; the legacy of £1,000 ought to be paid 
out of the moneys arising from the sale of the 
real estate.—Re Woornuarp’s Trust (1854), 
18 Jur, 1012. 
5838a. ——.]---A general charge of debts & 
legacies upoo all the real estates of testator 
not annulled by a subsequent power to sell 
a@ particular estate only & apply the produce 
to the same purpose: but that estate was 
first applied.—Coxr v. Basset (1796), 3 
Ves. 155; 30 E. R. 945. 
Annotation :—Conad. Wrigley v. Sykes (1856), 21 Beav. 337. 
5864a. ——.]—WATERHOUSE v. CLOUT, Ex p. 
BOOKER (1871), 41 J.. J. Ch. 223; 20 W. R. 277, 
5008a. Charge of debts, legacies & expensos on 
specific bequest—Variation of stalu.ory order 
of administration.]|—By a will, testeicx rave 
& bequeathed ‘ All my farm stock, i:nple- 
ments & tenant-right but charged with pav- 
ment of all my just debts, & funeral & : 
testamentary expenses, & also with the pay- | 
ment thereout of the legacies mentioned in the 
will of my late husband W., & an additional 
legacy of £50 which 1 bequeath to my step- 
daughter E. unto & equally between my 
step-son G. & my son F.” :—Held: Adrminis- | 
tration of Estates Act, 1925 (c. 23), Sched. I., 
Part II., in the case of wills, a fortiori in the 
case of those executed before 1926, indicating 
with reasonable clarity the intention of 
deceased, is to take effect subject to varia- 
tions necessary to give effect to the intention, 
& therefore the farm stock, implements, & ! 
tenant-right were ee applicable for 
payment of the funeral & testamentary 
expenses & debts.—Re LITTLEWOOD, CLARK 
v. Litrnzwoop, [1931] | Ch. 443; 100 
L. J. Ch, 243; 144.1. T. 718; 477. LR. 79. | 
59178. —— ——- ——- ——— Administration of , 
Estates Act, 1925 (c. 23), Sched. I., Part 11j-— : 
A. share of residuary estate which lapses owing 
to the person who would have been entitled 
to it under the will of a testator predeceasing 
testator is ‘‘ property undisposed of by will” 
within clause 1 of above Part, & therefore | 
under sect. 34 (3) of the Act primarily liable, | 
subject to any direction to the contrary in the 
will, to the discharge thereout of funeral & 
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PART IV. SECT. 7, SUB-SECT. 2— | TED ding the whole 

Pa G. (e) i. | clea are @ ob 

6 i. ~———..}—If under a will there are | He Conner, [1930) 1 
general legacies & then of the | 2 1. L. lt. 348.—-CAN 


of 


19 


"Vol, 1 —Eineontors and Ad ministrators . * Cases s 5783a—S01M, é 


a 


rest & the residuc, real & 


4 
rr 
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testamentary expenses, debte & legacies.— 
Re LAMB,‘ VIPOND v. LAMB, [1929] 1 Ch .722 ; 98 
L. J. Ch. 805; 141 L, T. 60; 45 T. L. BR. 190; 
78 Sol. Jo. 77. coe 
Annotations --— . Re Petty, Holliday o, Petty, [raa0 


1 Ch. 7 . Re Atkinson, Webster v. Walter, [1930 
1 Ch. 47. ° istd. ite Kempthorne, Charies v. 
Kompthorne, [1930] 1 Ch. 268, C. A Re Cruse, 


Gass ¢. Ingham, [1930] W. N.'906. Apprvd. Re 
Hilton r. Bradbury, |2031) 1 Ob. 202. 
5917b. ———- ——-—- ———. ---—- ———_.]—-A testator by 
his will, after directing his executors to pay 
all legacies free of estate duty & to pay out 
of his estate any duty which might become 
payable on any gift made before his decease 
& after hequeathing certain legacies & 
annuities & the use & benefit of two freehold 
cottages, directed them to collect the income 
from the romainder of his estate & to pay 
75 per cent. thereof to E. H. during her life 
& on her death the income of the whole of 
the estate to be invested for the benefit of | 
the children of M. & A. on their attaining the 
ayo of twenty-one years, & if there should be 
no children then the whole of the accumu- 
lated funds was to be divided between two 
named charities. Testator died on Mar. 12, 
1929. It having beon held upon the originat- 
ing summons that, in consequence of the will 
having been attested by the husband of E. F., 
the 75 per cent. share of the income of the 
residuary estate was undisposed of by the 
will, until the death of E. H. or the birth of a 
child to either M. or A., the question then 
arose whether testator’s funeral, testamontary 
& administration expenses, debts & liabilities 
other than the estate duty in the will men- 
tioned ought to be paid primarily out of such 
undisposed of income or out of the corpus of 
his estate :—-Z[eld: (1) the “‘ real & personal ”’ 
estate of a deceased person made assets for 
the payment of hia debts by Administration 
of Estates Act, 1925 (c. 23), 8. 32 (1), include 
the share of income of testator’s residuary 
estate accruing after his death as to which he 
died intestate; (2) that property “ undis- 
posed of by will,’ made by sect. 34 (3), 
Sched. I[., Part IJ., para. 1, of that Act the 
prinnary fund for payment of the expenses, 
debts, & liabilities mentioned in that sub- 
sect. includes a share of future income of 
residuary estate which lapses by reason of 
the statutory inability of the legatee to take 
under the will; oH! upon the proper con- 
struction of the will & the sub-sect. there 
was no provision for payment of the funeral, 
testamentary, & administration expenses, 
debts, & liabilities, with the result that those 
expenses & the debts & liabilities, except the 
estate duty in the will mentioned, must be 
paid primarily out of the share of income 
which lapsed & any other property undis- 
osed of by the will—He Tone, HILrTon v. 
Braprury, [19381] 1 Ch, 202; 100 L. J. Ch. 
132; 144 L. T. 260, C. A. 


Tong, 





5917¢. a A | Be CRUSE, 
| Gass v. INGHAM, [1050] W. N. 206. 
69174. ——- ——- ——~- -——- —— Contrary in- 


tention of testator.}-— Testator devised & 
bequeathed his Saeed real & personal 
estate upon trust for sale & conversion, & 
after directing payment of hig debts, etc., 


ROSETTE 


Semiaat 
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in one mass, the S874. B Seainteg ys 
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on ~realty.—- 
W. W, R. 442; 
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Cases 591'7d—5977a. ENGLISH AND EMPIRE DicEst SUPPLEMENT. 


out of that mixed fund gave the residue 
thereof thereinafter referred to as the 
residuary trust fund, as to one-half to his 
wife & as to the other half to two daughters 
in settled shares. Testator died in 1928. 
His wife having predeceased him, her 
moiety - sed & passed as on an intestacy :— 
Held: e order of application of assets 
Seabed by Administration of Estates Act, 
1925 (c. 23), "Sched. I., Part II., being under 
sects. 38 (7), 84 (8), & Sched. in Part II., 

para. 8 (a), expressly subject to variation by 
the provisions of the will, which in this case 
clearly threw the debts, etc., rateably on the 
mixed fund, those debts, etc., were payable 
out of that mixed fund rateably, & not 
primarily out of the lapsed moiety.—le 
Perry, Houupay v. Perry, [1929] 1 Ch. 726 ; 

98 Li. J. Ch. 207 3°141 L. T. 31. 


Annotations :—- Distd. Pv evi atte Webster v. Walter, 


[1930) 1 Ch. 47. Rte Kempthorne, Charlies v. 
Kempthorne, a30y4 rd 1, 268 
5917e. a ry his 


will dated Dec. 2, 1911, a testator devised to 
his brother - “ all my freehold & copyhold 
property,”’ = Bove all his leasehold property 
& personal estate & effects, subject to pay- 
ment of his funeral & testamentary expenses, 
debts, & legacies upon trust for division 
amongst his brothers & sisters as therein 
mentioned. Testator died on Aug. 15, 
1928, & was at his death entitled, subject to 
the effect of the ay of the Law of 
ney Act, 1925 20), to two equal 
nint ares of ene frechold property 
comprised in his father’s residuary estate, 
& to one equal fourth part of certain freehold 
minerals purchased by him. He also owned 
the entirety of certain other freehold 
property. The residuary gift of personalty 
lapsed as regards three equal seventh parts 
owing to the death of two legatees in the 
testator’s lifetime: — Held: testator by 
directing that his debts should {first be paid 
out of the residue before division amongst 
the residuary legatees had shown an intention 


istlons : 
anignoy et T. L. 
{1930 -N. 2 
[1931] 1 vor 202. 
{1930} 2 Ch. 409. 
5919a. 


that in regard to the lapsed shares of residuc 
the order of administration prescribed by 

Administration of Estates Act, 1925 (c. 93), 
Sched. I., Part IT., should not apply, inas- 
much as the net amount of the residue avail- 
able for distribution could not be ascertained 
until after the debts had been paid. The 
debts were therefore not payable out of the 
lapsed shares in exoneration of the other 
shares. — Re KEMPTHORNE, CHARLES  v. 
KEMPTHORNE, [1930] 1 Ch. 268 ; 99 L. J. Ch. 
107; 142 L. T. 111; 46 T. L. R. 15, C. A. 


— Ald. Lg Ifttlewood | Clar Clark +. Littlewood 

R. Cruse, Gass v. Ingham, 
06. pista, Re Tong, Hilton v. Bradbury, 
Refd. Re Nowman, Slator v. Newman, 





As property undisposed of by will— 
Contrary intention of testator.]—In the 
administration of the solvent estate of a 
testator who died after the commencement 
of Administration of Estates Act, 1925 
(c. 23), a direction in his will to the trustees 
to pay his funeral & testamentary expenses 
& debts out of the proceeds of the sale & 
conversion of his personal estate is a pro- 
vision within the meaning of sect. 34 (3) of 
that Act. Its effect is to make the personal 
estate applicable towards the discharge of 
testator’s funeral, testamentary, & adminis- 
tration expenses, debts, & liabilities payable 
out of his estate, except death duties imposed 
on real estate, in priority to testator’s real 
estate which, owing to the death of the 
devisec thereof in testator’s. lifetime, was 
propery undisposed of by his will & which, 

ut for the provision in his will, would be 
primarily liable according to the order of 
application of assets specified in Administra- 
tion of states Act, 1925 (c. 23), Sched. I., 
Part II., cl. 1 —Re ATKINSON, . WEBSTER v. 
Water, [1930] 1 Ch. 47; 99 L. J. Ch. 35; 
142 L. T. 129. 


Annotations :—Consd. Re Kempthorne, Charles v. Kemp- 
thorne, (1930} 1 Ch. 268. Apld. 
Littlewood (1950), 47 T. Le. KK. 7, 
Hilton v. Bradbury, (1930) 2 Ch. 400, 


tte. Littlewood, Clark wv. 
Consd. fe ‘Tong, 


Part V.-—-Powers and Rights of Representative. 


5977a. One executor carrying on business in com- 


petition with testator’s business—-Breach of 
trust.]—By his will testator who, at the date 
thereof, was carrying on the business of a 
yacht broker, appointed pltfs., namely, his 
daughter B. & one W. & deft. exors. & 
trustees thereof, & directed them to carry 
on his business after his death; & in the 
event of a sale thereof by tho exors. the 
whole of the proceeds were bequeathed to 
B. Testator died on Aug. 1, 1928, & his 
exors., in pursuance of the directions con- 
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PART WV. SECT. 7, SUB-SECT. 9.—A. 
i, ——— ———.}—Testator, whose 


subsequently sequecirared 


his exors., & who | of certain advan 


2 eT 





£1,500 or 81,780 1s. 9d., had during 
his lifetime assigned the Policies in 
question to the Society by way of mtge. 

tera] pees or bi repayment 


tained in the will, carried on his business, 
until Feb. 1, 1929. when, testator’s tenancy 
of the business premises being about to 
expire, they ramoved the business to other 
premises, a lease of which was shortly after- 
wards granted to deft. alone, of which lease 
to deft. pltfs. did not become aware until a 
few weeks after the grant thereof, when deft. 
claimed the right to hold the lease of the new 
bangers for his own benefit, to exclude pltfs. 

rom the new premises & to set up & carry 
on his own account a business similar to & in 





for the unsecured creditors, with the 
result that the Peteoticn. tone al by 
the Act was entirely des 

HOLLAND, Ez Hoianp vlost 1028, 28 ar 


estate waa 
on the apa eee 
had effected several whole life pololes 


in respect of which the total amount 
at his gee was £4 ure bs sees 

which were protcoted Aus- 
tralian Mutual Provident Society ‘’s Act, 
1857, s. 14, to the extont of either 


in respect of which ad advanoes the amount 
of £3,560 12s. 3d. was due at the date 
of his death :—H 


ute the ‘ra 
obt Sante lece ure unped oxi 


tected 
portion of the policy moneys Tvailable 
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#3,500, | S. R. Avs. 69 ; 45.N. 8. 
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PART V. SECT. 1, SUB-SECT. 1.—A. 
8072 ili, ——- ——.}—-McCaLium ec. 


TORONTO GENERAL UsTsS CORPN., 
(1931) 1 D.L.R.9371; 43 B.C. R. 31. 


6014a. ——- —— .]—Testator devised & be- 


Vol. XXIV.—Executors and Administrators, 5977a—6088a. 


competition with testator’s business. Deft. 
having, since the issue of the writ in the 
action, assigned the lease of the new premises 
to B. & the goodwill of the business also | 
having been assigned to her, it became no | 
longer necessary te grant any of the relief 
claimed & necessary to determine only 
whether deft. was entitled at the date of the 
issue of the writ to the right which he then | 
claimed, for the purpose of deciding how the 
costs of the action ought to be borne :— 
Held: (1) in face of the claim made by deft. 
to the benefit of the lease, pltfs. were justified 
in bringing the action; (2) having regard to 
the special nature of the business of a yacht | 
broker which necessarily involved com- | 
petition between every individual broker | 
with all the others, it would have been a | 
breach by deft. of his fiduciary duty towards | 
the beneficiaries under the will, if he had at | 
the date of the issue of the writ set up on his 
own account an independent business of a | 
yacht broker in competition with pltfs., | 
carrying on their testator’s business; with 
the result that deft. must pay all the costs 
of the action._-Re THOMSON, ‘THOMSON v. 
ALLEN, [1930] 1 Ch. 203; 99 L. J. Ch. 156; 
142 L. T. 253. 








queathed to trustees estate A. & also all & 
singular his freehold & leasehold estates & 


death to her issue equally: &, if she should 
die without leaving lawful issue, his daughter 
E. if she should be living, was to take the 
annuity of £600 & the whole of the surplus 
rents, etc., of his H. & W. estates, both real 
& personal: & if neither of his daughters left 
issue, the whole of his estates, th real 
& personal, were to go to R. H. for life, with 
remainder to his issue, remainder to his heir 
at law. L. & E. survived testator: E. & L. 
both died without issue :—Held: (1) the 
representatives of L. & E. were absolutely 
entitled, in equal shares, to all such personal 
estate as was situate in H. & W. & which was 
not retained by the trustees as capital for 
carrying on the manufactory; (2) on the 
death of the survivor of BE. & L. without 
leaving issue, the whole of testator’s personal 
estate described in his will as situate in H. & 
W. consisting of his leasehold estate & the 
manufactory, & the capital retained by the 
trustees for carrying on the business, were 
subject to the trusts declared in favour of 
Rh. 1.3; (3) R. H. was entitled for his life to 
the whole of the income of the freehold estates 
at A., H. & W.& to the income of the capital 
retained & employed by the trustees in carry- 
ing on the business.-—-HORSEFIELD. v. ASTON 
(1846), 26 L.T.O.S. 8300; 2 Jur. N. S. 193, 
L. CG. & L. JS.3; affirmed, sub nom. ASHTON 
v. HORSFIELD, HORSFIELD v. SLIDEBOTITAM 
(1860), 2 L. T. 1; 6 Jur. N. S. 355, H. L. 


effects in H. & W. together with the steam 
engines & machinery, money in hand, etc., 
together with all & singular other his real & 


Annotations :--Cenerally, Retd. ‘Tyrone Karl v1. Waterford 
Marquis (1860), 1 De G. i. & J. 6138; Guthrie v. Walrond 
(1883), 22 Ch. D. 573. 

6014b. —-— -|-—Tertator directed that his 








ei aaa estates & effects, upon trust, that 
lis trustees, ctc., should carry on his cotton 
manufactory in the best & most proper 
manner they possibly could & he empowered 
them to retain as much ready moucy, as oa 
capital in the business, as by them wight be 
considered necessary, with fuli powss to 
carry on the same, & to keep the whole in 
good repair, & to renew the machinery : 
«& directed that at the end of every twelve 
months next after his decease, provided his 
daughters L. & E. were living, the profits, 
if any, & the surplus income from his H. & 
W. estates, after paying certain annuities, 
after retaining a sufficient capital tu carry 
on the manufactory, should be equally 
divided between his two daughters, share & | 
share alike; but if his trustees were not | 
inclined to carry on tbe cotton manufactory, | 
he empowered them to let the same, when he 
directed the reserved capital to be immediately 
divided between his two daughters L. & HB. 
share & share alike: & he further directed 
that the surplus rents of his H. & W. estates, 
after paying the annuities, were to be equally | 
I 


ee es + rere ne ee eee 7 7 


divided every twelve months after his decease 
between such two daughters, share & share 
alike. He directed his trustees to allow his | 
daughter E. to receive all the rents, etc. of 
his estate A. for her life & declared that at 
her death her issue were to be entitled to 
such estates, but if she left no issue then 
such estates were to go to his daughter I.. 


6016a. 


business should be carried on for the benefit 
of his widow or until her second marriage, 
with very full powers tu the trustees to carry 
on the same, & ‘‘to increase or abridge 
his said business, & his capital, stock & imple- 
ments therein,” & generally to act “ as most 
advantageous & mostly for the beneflt of the 
persons claiming under his will.’’ He also 
directed that all lis debts, funeral & testa- 
mentary expenses, & the “ costs, charges & 
expenses of carrying into effect the trusts 
of his said will,” should be paid out of the 
capital of said business ;-—Held; (1) the 
widow was entitl:-d for life or until her second 
marriage, to the whole of the profits made by 
such business after testator’s death; the 
cash at the banker's & the trade debts being 
assets or part of the capital of such business 3 
(2) the debts, funeral & testamentary 
expenses, & the costs of suit, etc., should be 
borne out of the capital of such business ; 
testator having exonerated his residuary 
estate from any such or similar charges.—- 
Dixon v. DuTVIELD (1862), 5 L. T. 741. 


6016. Add. Annotation:-—Refd. Re Murphy’s 


Eest@te, Morton v. Marchanton (1930), 74 
Sol. Jo. 321. 
No right to priority—-Assent to 
carrying on business.]— Ze Munrreuy (ELJAR) 
Estaté, MortTON v. MARCHANTON (1930), 74 
Sol. Jo. 321. 





& if she should then be dead, having left issuc, ; 6053a. Effect of Administration of Estates Act, 


such issue were to take; he then gave to | 
L. an annuity of £600 during her life, & charged 

the same on all his real & personal estates 
in H. & W. & bequeathed the same at her 








1925 (c. 23), s. 39.)—e Troutiopn’s WILL 
Trusts, PosLtic TRUSTEE v. TROLLOPE, 
[1927] 1 Ch. 596; 06 L. J. Ch. 340; 137 
L. T. 375; 71 Sol. Jo. 310. 


Ar en te ee RE TE er ale A RTT, 





PART V. SECT. 2, SUB-SECT. 1. 
duties paid— Where security for payment given.|\—Kt. 0. CALEDONIAN INSURANCE Co., [1924] 2D. Lb. R. 
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“Aeuee ‘AND ) Burren Drozer Sureumeamwr. 


e062. ‘Ada. Annotation :~Apid. J obnson v. Clarke, 
£1928] Ch. 847.. 
e074a. —— To pay specialty debt-—Mortgage valid 
as against bond—-Executor without notice of 
bond.}|—WaTERLOO INSURANCE Co. v, HIND 
(1862), 1 New Rep. 64. — 
6082. Add. Annotation :—Apld. I. R. Comrs. v. 
- Smith, [1980] 1 K. B. 718. 
6085. Add. Annotation :—Refd. Re Williams, 
Richards v. Williams, [1930] 2 Ch. 878. 
6117. Add. Annotation :-—.As to (1) Refd. Parker 
wv. Judkin, [1931] 1 Ch. 475. 

6188a. Effect of Administration of Estates Act, 
1926 (c. 23), s. 39.)—Re TrRoriopn’s WIL), 
Trusts, PuBLic USTEH v. TROLLOPE, 
[1927] 1 Ch. 596; 96 L. J. Ch. 340; 187 
L. T. 875; 71 Sol. Jo. 310. 

6147. Add. Annotation :—As ais (1) Refd. Parker 
v. Judkin, [1931] 1 Ch. 475 

6161. Add. Annotation :—Refd. Parken v. Judkin, 
{1981} 1 Ch. 475. 

6177. Add. Annotation :—Refd. Parker v. Judkin, 

~ 1981] 1 Ch. 475. 
6178. Add. Annotations :—Refd. Re Murphy’s 


—-: 1916, by his will eee, exors. & 
trustees, & bequeath Le i papieee r of absolute 

 & settled pecuniary legacies. Testator gave 
all his estate whatsoever unto appcts. upon 
trust for sale & conversion at such time &. 
manner as they should think fit, with power 
& discretion to postpone sale & conversion & 
charged the moneys to arise with the legacies 
bequeathed by his will. Testator’s will con- 
tained a residuary Fe sche investment clause 
in wide terms, & power to appcts. to 
appro sia any part “ot the estate in its actual 
condition in satisfaction of any legacy. The 
principal: asset of testator’s estate was a sum 
of nearly a quarter of a million pounds Irish 
Three per cent. Guaranteed Stock, & the 
estate was insufficient for payment in full of 
all the legacies. The Irish stock could not be 
sold even at a reduced market value of 
£151,411 & in the interests of the estate it was 
inexpedient to realise it at once. Appcts. 
having caused to be prepared a scheme of 
apportionment, appropriation & abatement 
among & between the legavies, applied by an 
originating summons issued on June 27, 1917, 
to the ct. for its sanction :—Held: appcts. 


ep ner TL LS I tt on aes ‘ 





Fetate, Morton v. Marchanton (1930), 74 could exercise the discretionary power of 

Sol. Jo. 321; Parker v. Judkin, (19381] 1 Ch. appropriation notwithstanding the fact that 

475. some of the legacies were settled by testator’s 

6271. Add. Annotation :—Consd. Re Mansel, Smith wil).—Re DANIELS, LONDON Crry & Mripianp 

v. Mansel, [1930] 1 Ch. 352. | EXECUTOR TRUSTEE Co., Lip. v. DANIELS 
6281a. -—— .|—Festator, who died on May 17, (1918), 87 L. J. Ch. 661; 118 L. T. 435. 

PART V. SECT. 2, SUB-SECT. ".— ; PART V. SECT. 2, SUB-SECT. 3.— entitled, by Dovotution ¢ of Estates Act, 

a) i. a Pad ) el 12, convey purchaser in 

eee hia debts on | wear MoDaxaes, | Good fat & for valuable consideration 

wa es aes | CN A ROE aOR | abe ator eae 

era no - —— m an a or the ae 0 — 

from ‘the conclusion that Fst the land FORE Nee ert eae del ite Down & S7innuRG, ( ate DL. R. 


his i debts should be pald by his exurs. 
conferred ‘an iinpiied power, of sala | there was no express devise of roalty |  paRT Vv. SECT. 8, SUB-SECT. 1. 


to the exors., a dovise was implied by 
mpon, Eee Ace ene puree a of ey oon Inf | the terma of the will, &, there being sa. Power to reduce 


Prooes 1 ch f debts, th quit-claim deed.j—~Where testator had 
a nora charge of de © oxors. uit-claim —~Where r 

v. ADAMB (1886), 13 A. R. 138. “CAN. had tul wer to give. ra mitge.— | agreed to sell land to K., & the exors. 

t (p. 577) i. —--—- Where execu- ey VINGIALE Du CANADA v, | reduced the purchase rico in order to 

tor’e power coupled with interest. }— | OaprraL Trust Corpn., [1927] 3 | keep K. on : 

WESSELS 0. wr ibaa (1860), 10 dD. L. R. 199; 600. L. R. 452.—OAN. from whom testator had bought the 





©. P, 215.—CA land, a quit-claim deed of their . 
bb (p. 577) Ha —— Legal estate in PART V. SECT. 2, SUB-SECT. 3.-— interest in the land :—Held: (1) the 
ieee pene ha erty bor of land a EOFs: ; B. (c), ange Oe rn A ag in redu ioe 
trust for the purpose of selling sp. Power to reserve b to one e by E. was reasonable 
lands, passes the legal estate & the neficiary-—Out tee Aecled to | proper; (2) they should not have 
beneficiaries take an “equitable interest. ved benefici of Kenzie »,. | executed the quit-claim deed without 


another . ALO 
~-TOOMEY. v. RUERRDRA Nata Bose ‘ 0.—CAN. a lying, under Trustee Act, R. 8. S., 
(1928), TL, 2 7 Pat, 690.—IND. Geawn (1868), 150s C.F. 180s CAN | TSO (c.'18),.6..04, toa jude of tine 
678) i, —— ——.]—Where | PART V. SECT, 2, SUB-8ECT. 3,— | King’s Bench for advice, but, since 


halt far tee eat ee bold a vee) thes conaldeces Garba the ert tere 
ro or twenty-one years, en : e 
sell It—-Held ; there was no power to | cyt’ Wheuer tieenee” oolusoon | Of the estate, thelr tallure to do #0 
sell conteaty to the oxpross provisions | Fisence obtained tm ly.|—Dow v. | Should be excused under oot. 44.— 
of the will, i axcopt De perhape in case. of WHOMPBON “(1860), exe. H. 4 All) LEMCKE Ke NaWLOvE bor tw: : 41998) 
em v. LOUDOUN, 
mee é L. R. 131. NZ. ecolu. sie Paci sonat | $50; varied (1927) ci OER 1049; 
ton oF phe Act.}-—Re Logan, (1927) Pe for ee ‘of acs mae a 
23 © ee tr that ~-CA : R (1 Bue) tne 175. 72), "1 PART V. SEOT. 6, SUB-GECT. 1. 
e nierference 
urt-—iWhether ao hap restrain execu: C Oincnnuas a re v¢.}—TBAHON ri fF on ary y! race a) a 80— 
ScHWANDT, br, (Hor le a L. R. “565: ; | CAN. value of estate.|\—Re B ig 3 ATE 
poet . R. 620; 2) Sask. L. R. sw. iffect of sale after three pare (1925), Ae S O. R. 41.—0 
341. Devolution o rare land dled on Deo - 32.) Re Hake 
h (p. 578) il. ~——— Sale not necessary =—G.,, the owner of 0, 1997) 8° 8 ) / oh R. 34 aan 6b N. 8. Re 
for adménistration purposea—Tille of | 1925, intestate. ete ct aamints: Ooi lcaw 4% . 
purchaser.}—An exor. or | tration were uted to his daughter 
tor has no absolute power | A., who was sole heiress-at-law & & (p. 60%) L —-—- Not after estate 
aa fewer peo | Slee! ts ac 
, conv a : 
see ee on of ot the ours a. halen Oe on, the same 2227. 008 . yea in 662. 
rotested |} fee . ‘a ab. he Liabitity 
in certain eters where oa et ie not | tenants. No osaution ha — hoes 


ork of 
for that Puree. T ARAKESWAR Das | registered by A. as administra & no esis hes ie Sr g 


Gupta v. AMBICA CHARAN Bnatta- | certificate of Ke pendens having been | the ct. to order that. the 
onansus (1927), 1 L. R..55 Calo. 8893.— ruvistered db any. oreditor :—Held: | of an exor. be paid out "of & ypc 
CAN, Dec. 40, 1928, the three-yoar bequest. on ecopunt of ite «rgnebting. 
h (p. 578) ifi, ——— ion to pur- |} period during which the estate was | by the work te ae ee ; 
Code ©. vested in A. as administraizix having qf ztaons 9] N.Z. L. R. 123.— 


MoMEAans, (1931]3 W. W.R.550.~GAN. | elapsed, she & her husband were 





Annotation :—Consd. Jones | v. Wright 


Add, A 
"(toni 189 L. T. 43. 


es4ie. —_— —— Charges “2 work in execution of 
his' will testa 


_ certain trusts, & 
or trustee of his will, who 
person e 


tor 

. ai that his tiles. should stand 
posacaned of. phere hereditaments upon 
declared that an 


W&as & 80 


exor. 
- OrTr a 


din any profession or business, 


might ind ividually y, or through his firm, act 
_in the course of his profession or business on 


6870. Add. Amnotation :—Refd. 
6388a. 


hehalf of the exors. & trustees, & charge for 
so doing :—Held: as the land was vested 
in the trustees upon the statutory trusts, 
any exor. or trustee of the will, who was a 


6405. Add. Annotation :—Refd. 


work or Sealine would be done on behait a 
of the exors. cao PRDLEY 

WALLACE v. WALLAOR, peaa* Ch. 168; ; 
06 L. J, Oh. 438 ; 137 L. T. 686; 71 Sol. Jo. 


Re Anderson- 

Berry, Harris v. Griffith, [1928] Oh. 290. 

———~, | LLeasehold erty peeaeine 
to testator, who was original leasee, havi 
been directed to be sold & the Leeccads 
divided :— Held: the exors. were entitled 
to be indemnified out of the proceeds.— 
Surrn v. Smrra (1854), 2 Hq. Rep. 727. 
Re Murpby’s 
Estate, Morton v. Marchanton (1980), 74 
Sol, Jo. 321. 





solr. or a person engaged in a profession or 
business, was entitled, under the will, to 
charge for work or busineas done in the M 
execution of the statutory trusts, because such (193 


6409. Add. Annotation :—Aa to (2) Distd. Re 
hy’s Estate, Morton v. Marchanton 
), v4 Sol. Jo. 321. 


wn sate oe 


Part VI.—-Liability of Representative. 


6600. Add. Annotation :—Folld. Firman v. Royal, 
[1925] 1 K. B. 681. 


6610. Add. Annotation :—Generally, Refd. Re 
Field, Sanderson ». Young, [1925] Ch. 636, 


6611. Add. Annotation :—Refd. Re Weld-Blundell 
Estate, Mowbray (Lord) v. Weld-Blundell 
(1929), 73 Sol. Jo. 6855. 


6446a. ——-- Sale of goodwill of business-— 
Solicitation of customers.| — The rule in 
Trego v. Hunt, {1896} A. C. 7, extends to a 
vendor's exor. completing a contract for the 
sale of the goodwill of a business, & the exor. 
will be restrained at the suit of the purchaser 
from soliciting customers of the business. — 





BOORNE v. WICKER, [1927] 1 Ch. 667; 96 

L. J. Ch. 861; 137 L. T. 409; sub nom. 6667a. --— Non-repair by representative.]—In 

BORNE v. WICKER, 71 Sol. Jo. 310. debt for rent against an administrator, as 
Annotations :—Distd. Re Thomson, Thomson v. Allen, (1980) assignee of the intestate, deft. pleaded, in 
1 Oh. 203. Refd. Facey v. Cooper, [1927] 2 K. B discharge of his liability otherwise than as 


6526. Add. Annotation :-—Refd. Arif? v. Rai coe 
nath Majumdar Bahadur (1931), 47 T. 1. R. 


238. 


anal V. SECT. 7, SUB-SEOT. 1. 
——.}-—SToRY v. DUNLopr (1887), 
13 ran, 375. —AN. 
n il. ——.]—Re WILLIAMA (1895), 22 
A. . 196 '96.—CAN. 


In reper Soa aanies 
— Disiributi on of estate in ignorance of 
guarantee.|,— SaUDRY vv. 
{1927] N. ZL. R. Bhi —N.Z. 


ne eepen of debt 
he of creditor 








r ii. ——- 
éontracied for ae 
to benefit o represen ‘ive’a right to 
indemnification. }—Where an exor. con- 
tracta a debt on behalf of the estate 
the creditor is in equity entitled to the 
benefit of the exor.’s right to be 
indemnified out of the aaseta of the 
estate in the handa of the cr i 
RTHERLAN a noe 
DrsRrisay, i928) 2 D. L. R. 
ee aw . R. 461; 23 Alta. i. oy 


Cen 
e 


PART V. SECT. 7, SUB-SECT. 3. 
Peale | cidweine pra s rial Pspegodbor by 


fusincee Yin of representa foe te of 
business— 

indemnified. 

LAGHER, eccrsy via E. 1307. —IR. 


PART V. SECT. a. 


, To recetve ovine lump ou: 
for whton oe minted by dereased | 


—R. p. ECORMESTON, (1926) ¢ D. L. R. 
1086.—OAN. 

sail’ ze action—To get aside ovr si 
Bcpoas es. Momax Moman (180e), 2 ris O. R. 


fo5), ta 8. 0. 
(1898), 24 8. © 





Ae MEN e EN Be ep, 


PAR’ V. SECT. 9. 

6426 1, —- — Power of executor to bind 

~~ Co-executor.) — Held: a settlement 

made by an exor. precluded the ca, 

7 & cestuts ae from opening 

the estate so 86 a Es eke 

TATE STR) 12 NS R. (3 R. & C.), 
604.—CAN 


PART V. SECT. 10. 
——. ——~, }— Re 


6438 fii. Hew 
JERMYN (1898), 29 O. R. 383. CAN. 


PART VI. SECT. 2, SUB-SECT. 3. 

6501 {. Covenant to gr’ Reo hn 
mortgage.J—In a will, the only pro- 
vision for the paymeut of debts, was 
the usual one, that all testator’s first 


eg oe m 
GRACEY (19 ahs "63" Oo. om : 
CAN. 


PART 2 SECT. 2, SUB-SECT. 5. 


is 


6521 —-WHYATT v. MARSH 
(1844), i U.C. BR. 485.—CAN. | 


Add. Ctlation »—reved. sub nom. 
JUGAN 0. SMITH, rl 8. Cc. Rt. 263.— 
SCOT. 
MURDOOH 1. Wat 
305.—CAN. 
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administrator, that the intestate underlct. 
for an unexpired term, to a tenant who had 
become insolvent & unable to pay rent; that 





———, }——~GRAY U. JOHNSTON, 


| dish 3, 8. 0. 659.—SCOT. 


ees 


g li -}-— J RFFERSO 
Mee, {) [1930] 4D. L. R. 08, CAN. 
ki, —-~.}—Itc Srrerron Harare 
Cay & Hrtu v. Mancorrs, » {19901 1 t 
W. W. RR. 824; 2 D. 
8, L. R. 481.—-CAN. 
sk. Necessity for considcration.}~—- 
The mother of plif. made a will by 
which she devised certain land with 4 
house on it to pitf., who was at that 
time living {n it with her husband. 
ayia oe will was made, accordin 
pits. lf her husband wish 
ve elsewhere, her mother att 9 
* Do not leave; ei ah on hore & fix 
this house up, & leave it to my 
daughter QP tf.) ai my death.” Tho 
ees d wife atayod on & mado 
meen ae relying on the promise, 
e mother made the will leaving 
the, roperty to pitf. equ aenuy the 
pil page Aid lid et oh tng the 
Peay to anonner daughter. In an 
or sitio G porformance of the 
ed agream ere Waa 
oo Oe ecboradlan of t pitt. 's evidence & 
no consideration passing to deceased. 
for the binding contract 
HOLLIDAY 2. T ORME ee D.L. he 
205; 65 0. L. R. , 


PART VI. SECT. 2, SUB-SECT. 10.—D. 


absolute :— Held. 

being no pais pe In ct., to coats net 

3D Leh. dle: vee) ewe We ie 

341-—CAN, ncaa 
27% 


Cases 0867269158, ENciisH AND Empire ‘Dieser Sireiuunye: 


the premises were of less value than the rent, 

viz. of the value of a certain sum, part of 

which deft. had paid to pltf., & part towards 

the expense of a party-wall; that, before the 

rent became due, deft. offered to surrender 

all his interest in the premises to pltf., who 

refused to aceept them; & that he had fully 

administered, etc. Replication ; ; that the 

premises were of more value than the sum 

mentioned in the plea, viz. of the value of 

the rent; & that deft. did not offer to 

surrender, etc. ‘ssue thereon :—Held: (1) 

the real value of the premises, as against deft., 

must be taken to be that which it would have 

been if he had not himself committed a breach 

of a covenant to repair in the original lease ; 

(2) the value, as between pltf. & deft., was 

not affected by the insolvency of the under- 

tenant, whose lease also contained a covenant 

to repair with a proviso of re-entry for breach 

' & for non-payment of rent.—HORNIDGE v. 

W1Ls0Nn (1840), 11 Ad. & EB). 645; 8 Per. & 

Dav. 641; 9L. J. Q. B. 72; 113 BE. R. 559. 

Annotations: gg i (1) Consd. Re. owes: a rathmore Oe 

Vane, Noroliffe’s Clatin (1887), $7 on. wae Refd. 

Rendall v. Andres (1892), 61 L. J-Q.B 

6711. Add. Annotation :—Apld. Gea Vv. Cohen 
(1929), 46 T. L. R. 121. 

6712. Add. Annotation ee Riley v. Brown 
(1929), 98 L. J. K. B. 739 


6718. Add. Annotation :—As to (1) poren Riley v. 
Brown (1929), 98 L. J. K. B. 


67182. J—An ee fe damages 
for breach of promise o/ marriage abates on 
the death of the alleged promisor & cannot be 
continued against the exors. of the deceased 
unless special damage can be proved. Such 
special damage must arise directly or naturally 
out of the transaction between the parties 
to the breach & must relate to matters within 
the contemplation of the parties at the time 


(as no REE can tan rin RA eT eta etanemetntty pen eect San eC I I MOET BEE A tiene 





weeny 














the alleged promise was made.—RILEY U. 
Brown (1929), 98 lL. J. K. B. 739; 142 L. T. 
42; 45 T. L. R. 618; 73 Sol. Jo. 499. 
6723. Add. Annotation :—Consd. Firman v. Royal, 
(1925) 1 K. B. 681. 
6762. Add. Annotation :—Refd. Re Field, Sander- 
- gon v. Young, [1925] Ch. 636. 
6885. Add. Annotation :—Refd. Hardie & Lane v. 
Chilton, [1928] 2 K. B. 306. 
6840. Add. Annotation :—Refd. Royal Exchange 
Assce. v. Hope, [1928] Ch. 179. 
6861a. -]|— BEAUMONT oe ao (1701), 
1 Hq. Cas. Abr. 8; 21 H.R. 8 
6861b. ————-.|—-K EMISH v. ae (1732), 
Kel. W. 74; 25 B. R. 497. | 
6911. Add. Annotation :—Apld. Re 
Munton v. West, [1927] 1 Ch. 262. 


6915a. ——~- Liability of executor for ‘‘ wilful 
default °’-What amounts to.}—Plitfs. were 
the two sons of testatrix, entitled in equal 
shares to her estate undisposed of by her will, 
including £214 14s. 5d. in the Post Office 
Savings Bank & £62 4s. in Savings Certifi- 
cates. Deft., as sole exor. of testatrix, 
en a ha vel ‘wind up her estate a solr. who, 
to him, had at one time been 

gaspended from practice, & who obtained 
from the first pltf. the Post Office Savings 
Bank deposit book & the Savings Certificates. 
Deft. heard for the first time of the solr.’s 
ried aime three months later, when the 
pltf. told him of it. Under deft.’s 
written authority, a warraft valued at 
£62 4s. had been issued in favour of the 
solr.’s firm, & the first pltf. wrote to deft. 
objectin, to his having taken that course. 
Later, the first ae asked deft. to employ 
another solr., but deft. did not do so, as the 
solr. was then promising to settle the matter. 
Ultimately the solr. absconded, & the sums 











Munton, 





ee ene 


PART VI. SECT. 2, SUB-SECT. 12.-- | 18 N.B. 2 606.—CAN. 6863 ii, ———.}—-Where exors. are 

- (b) i 6726 —— ——.)—Lxs v. | beld ee AA the estate for what it hag 

Pek: I. Pegsonal, | aly — fs sera is (1885), 9 0. R. 207-—CAN. cela Py Sars rane one csition, o pn aeree: 
é.j--1N Mar execu 

a tones of land & buildings to He & M. lpn ape hadags AM testator under the crop-payment 


covenanting to allow the lessees to 
erect a Healy n the ground floor 
of tho chie t building, & himself to con- 
tribute $1, 000 towards the cost. The ol 
er etO nee built, pltf. contributed 

e $1,000 & the lessees went 

pose H. died in Jan. 1923, & 
is wife, deft. A. & deft. co., ‘the 


22C 331.—CAN 





incurred by 


of ‘hip, eae one vw. MILLOY CEN 


PART VI. SECT. 4, SUB-SECT. 2.—A, 


‘ -]--A contract made or an 
exor. or administrator on behalf of the 
estate, but not relating to 
testator or 


the value of the asset lost 
to the estate is the value of the pur- 
chaser’s covenant pee ee ——LEMCKE & 
&. N EWLOVE 


al ouiea ton W. W. R. 761.—CAN 


executors named in the will, so ueined 
probate thereof. In Oot. 3, 
made an assignment in bkpocy. & ‘dett. 
oo. as appointed cus a bipoy. of the 
bkpt. estate. Pitf.’a claim in this 
on was to recover a ee sum 
made up of rent, taxes, cost o 
& interest. He alleged thet © 
entered toto, & from Jan. 1923 con- 
tinued in possession & receipt of the 
rents & profita & claimed ee he 
from them _ personall 
oo. entered upon e 


© agerega 
fall amount of the pear ate value 


—RYO Sante eae 
& a Co., (1929) 4 win Se 545; 
63 0. L. R. 288; 10 0. B. me tie 


PART vi ppp 8, SUB-SECT. 1. 
6726 i. General 


rule—Representatives 
not Hable. }---CoONNOLLY 8. paryme(get9) 


254: Var than L. R. 4457.—0 


te 

renders him personally Hable, even 
though It is oxpressed to be made “ as 
ae or “ as administrator.’’*—WatLcn 
Sele we ght iD. L. R. 126; 
(ings) 2 854; 36 Man. L. R. 


di. ——— <Administrator guilty of 
aud, ‘}—Dor d. DOBIE v. VANDERLIP 


fr 
(1836), 5 QO. 8. 85.—CAN. 


PART VI. SECT. 4, SUB-SECT. 5.— 
- (&). 
Pas i. Sale of testator’s estate— Below 
ue.}—Defts., as exors. of a 


puooeeis cin dren & a gran 
chil. In ti this ion. ltfs., two of the 
bro api tr that efta., exors., 
piece oy roc S i of trust by se 
the lands a undervalue. Pits. 
gave a Eotise or trial by j » & the 
tried with 


Neiaon 1928] 1 D. L. R. 
—CAN. 
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PART VI. SECT. r. 4, penny ae 
6906 i. iia of property.}—In 
Ontario ‘erots. re bound ‘to laure, 
Oo 
the estate Sta th heir Hands. & ure Hable 
cure denial if thee t to ingure 
Re Gamprm, (1925) 4 D. L. R. 768 ; "57 


PART VI. sea’ *y SUB-SECT. 5.— 


6918 {. Afisa, ton—By agent— 
Agent pr y em by Leceneed. } 
Sor, relying in faith on the 
statement of their pda s solr. that 
he had in his ties sufficient 


it was found that 8 

the solr. had as at eet the . 
money given to him testator to 
invest had, in fact, “ot the time 
of the re reeentation, no securities or 
money in —Held : the exors. 
were yee earn by Trustee on 

8. 0. 1897, o. 120, a. 32.— 

Sci ©. Bertamy (1900), aT A. RB. 
485.—CAN. 


of £14 148. 5d. & £62 48. were not recovered. 
In an action by pltfs. for a declaration that 
deft. was guilty of a breach of trust in per- 
mitting the sums to be retained by the solr., 
& for payment of them, deft. in his defence 
relying upon Trustee Act, 1925 (c. 19), 
s. 23 :—~Held: Trustee Act, 1925 (c. 19), 
8 23 (1), authorised deft. in signing the 
authorities to the solr.’s firm to collect the 
sums; (2) by virtue of sect. 80 (1) of the 
Act, trustees are not liable for losses due to 
the default of ‘“‘ any banker, broker, or other 
person with whom any trust money or other 
securities may be deposited’ unless the 
losses are caused by the trustees’ own wilful 
default; (3) an. exor. employing an agent 
to receive moneys belonging to the estate 
_ & relying on sect. 23 (1), will not be liable if 
the money is lost through the agent’s mis- 
conduct, unless the exor. has himself been 
guilty of wilful default; (4) deft. was guilty 
only of an error of judgment which, where 
losses are due to a solr.’s dishonesty, does not 
amount to “‘ wilful default on the part of 
an exor.— He VICKERY, VICKERY v. STEPHENS, 
{1931] 1 Ch 672; 100 L. J. Ch. 188; 144 
L. T. 662; 37 T. L. R. 242. 
6922. Add. Annot.tions :-—Consd. Re City Equit- 
able Fire Insce., [1925] Ch. 407; Re Vickery, 
Vickery v. Stephens, [1931] 1 Ch. 572. 


7059. Add. Annotation: — Refd. Re Munton, 
Munton v. West, [1927] 1 Ch. 262. 
7163. Add. Annotation: —Consd. Manley vt. 


Sartori, [1927] 1 Ch. 157. 

7169a. —-—.]—-FLOCKTON v. BUNNING (1868), 8 
Oh. App. 323, n. 

7190a. .]—Exors. must be allowec? a reason- 
able time for breaking up testator’s domestic 
establishment & discharging his seivants. 
Two months :—Held: not to be an unreason- 
able delay, having regard to the circum. 
stances.—F1geLD v. PEcKETT (No. 3) (1861), 
29 Beav. 576; 9 W. R. 625; 64 EB. R. 751. 
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7190b. ——-.]—BrowNeE v. Coxtins, No. 6308, 
ante. 


7219. Add Annotation :—Consd. Re Mason (1928), 
97 L. J. Ch. 821. 


7225a. Assets improperly obtained.|—Whert two 
exors. obtained part of the assets improperly, 
by signing joint receipts in favour of each 
other, while they had large balances in their 
hands respectively, the ct. gave interest on 
those sums at five per cent. against both 
exors.—BiIcK v. MoTLey (1835), 2 My. & K. 
812; 30 B. R. 962 ; sub nom. Beck v. MOTLEY 
4L. J. Ch. 68. 


7250a. ——.]—Where there is a direction in the 
will to accumulate a residue, with which the 
exor. does not comply, he must pay interest 
from the expiration of one year after testator’s 
decease up to the date of filing the answer.— 
Amiss v. HALL (1857), 8 Jur. N.S. 584. 

Annotation :—Dbdtd. Re Kmmot’s Estate, Emmet o. Emmet 

(1881), 17 Ch. D. 142, 

7256a. —~— .|—-Exor. charged with interest 
on divdends of stock received by him, & 
kept at his banker’s with his own money 
for a number of years, instead of being 
invested to accumulate.—GOODCHILD  v. 
Fenton (1820), 3 Y. & J. 481; 148 E.R. 
1269, Ex. Ch. 

7278a. ——.]— Ginroy v. Sreruens, No. 
7268, ante. 


7276a. —-— To authorise maintenance.]—CHARL- 
Ls v. SADEN (1836), Donnelly, 36; 47 H. R. 
‘ 10. 

7811a. Who may re-open.|—A., entitled to a share 
of a residue, made a settJement of the balance 
appearing upon a settlement of accounts 
with the exors. upon himself & afterwards 
on C., a volunteer :--Held: C. could not, 
against the will of A., open the settlement of 
accounts with the exors.-—PARKER v. BLOXAM 
(1855), 20 Beav. 295; 52 H.R. 616. 
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PART VI. SECT. 4, SUB-SECT. 5.— 
C. (a). 


6979 i. Bar to enforcement of remcdy— 
Conduct of party injured—Delay.}— 
oe vt. DRAPER (1851), 2 Gr. 316. 


PART VI. SECT. 6, SUB-SECT. 1. 

sd. Jurisdiction of court—To call upon 
executors to uccount.j}-—-The Surrogate 
Ct. has jurisdiction to call upon an 
exor. to account even before the 
expiration of the two 
for in his letters probate.—He Norp- 
TOMME EsTaTE, (1928] 3 W. W. R. 
290.—CAN. 


PART VI. SECT. 6, 8UB-SECT. 2.— 
B. (b). 


sm. Not where administration nted 
On application of Party t ested 
adversely to executor. ARRISON vv. 
MOGLASHAN (1859), 7 Gr. 531.—CAN. 


PART VI. SECT. 6, SUB-SECT. 5.—B. 

sh. Counsel's fee—For general work 
& advice—Not ailowed.j}—Re Dover 
ae {1925} 1 D. L. R. 1240; (1925) 
1 W. W. R. 776.—CAN. 

2, CU estate 
dificult to manage or solicitor required 
to render services way of business 


(1997) 3 ary BEN Lae 


nom, Re ROEMLR Estate, Ite MoTr v. 
RORMER, [1928] 3 D. L. KR. 860; [1928] 
2W. W. RHR. 566.—CAN. 


PART VI. SECT. 6, SUB-SECT. 5,— 
©. (a). 


7200 i. Under special circumstances. } 
—-Where the circumstances of the case 
render it reasonable that they should 
do so exors. are entitled to omploy 
the services of such agents as may bo 
necessary.—Re LEVEL Eatate, [1927] 
1D. L. R. 900; [1927] 1 W. W. kt. 
1000; 38 B. O. It. 211.—OAN. 


PART VI. SECT. 6, SUB-SECT. 5.-— 
D. (a). 


sp. Increased fee lo counsel—-Necessity 
of notice to parties tnterested.J—In a 
proper case, an increased counsel fee 
should be allowed the solr. of the exor. 
as betiveen soln & client. It is im- 
possible to la 
govern such amounte. The in- 
creased fee should not be applicd for 
or granted without notice to the parties 
interested; but in the present case, 
he parties were before the 
ct. & had argued the point, an increased 
counsel fee on the passing of accounte 
was allowed. to save her <u 
altho notice that it wonld be 
spoilt a for had not been given.—fZe 

CDONALD, EataTn, (1928) 2 D. L. R. 
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338; [1928] 1 W. W. FR. 653; 22 Sask. 
L. Rh. 288.— CAN. \ 


PART IV. SECT. 6, SUB-SECT. 6.— 
C. (a). 


ax. Payment to wrong benefictary— 
Delay in application to court for int C« 
tation of will.|—He PAaTTon, [1931] 3 
D. L. BR. 644.—OCAN. 


PART VI. SEOT. 6, SUB-SECT. 7.—A. 

sq. Jurtadiction of registrar—Should 
mol pass apes hia own accounts. }--~—Fe 
Bent, [1927] 1 D. L. BR. 592; 59 
N. 8. R. 107.—CAN. 

sr. Jurisdiction of Surrogate Court.] 
—He MAoINTYRE (1906), 11 O. L. H. 
136.—OAN. 

st. ~———-.] Ite BAKOCHLER, [1931] 2 
D. L. i. 097.—OAN. 

7296 1. Passing accounts—Cosis-~ 
Form 0, order.}—Ite One PAL ce 
MoKENNA ?. HASLETT, [1927) V. L. BR. 

1; 4 . L. T. 125; (1927) Argus 
L. R. 12.—-AUS. 

71296 i. ——— Application of King's 
Bench rules to 8 court. j--The 


‘Cases 748607060, - Ewanise 1 ‘AND  Exert Dicer Suveuesess. 


Part Vil. —Actions by and against Répeesoirtstive: 


74800. In whose name—Deceased 
to assignees before ati 


intestate, 
afterwards 
of administrator :—Held : 


1492a. Suit for account of testator’s estate. — 


Ct Pr property of 


“an intestate was assigned ipl lt a ok pre 
rh Lec Neral ; pee Sapaneae Ae a 
or payment for goods so . 

roe the name of the mp wate LR. 8 P. 
brought an action in his c acter 89. J. P. O. 63; 28 L. T. 476; 
such action wee 17H. 0. 41, P. C. 
well brought.— BRANDT v. HEATIG (1818), 2 : 


plied | 
the 
& 


22; 


Lapse of time will not of iteelf bar an exor.. 

of an exor. of his right to have an account of | 
his exor.’s testator’s estate. taken, with a 
view to ascertain such exor,’s liabilities as an 
accounting 


arty.—Smaru v. O’GRapDyY (1870), 
att 1 Moo. P. C. C. N. 8. 106 ;. 
19 W. R. 


| 7584. Add. Annotation :—Refd. Ke Forder, Forder 


v. Forder, ale 2 Ch. 291. 


Part VIII —Administration by Court. 


7812a, Public trustee-—Appearing as plaintiff & | 7867. Add. Annotation :—Refd. Horwood »v. States- 


defendant—-Improper.}— PHILLIPS, 22e, PUBLIC 
TRUSTRE v. MEYER, [1931] W. N. 271; 


1. T. Jo. 488. 
Compare No. 8757a, poat. 


‘PART VII. SECT. 1, SUB-SECT. 7. 
| ——- -——— Hvidence of opposite 
or tndereated ; party. ee v. 18 





_ PART VII. SECT. 1, SUB-SECT. 9.—A. 


~ 


_ PART VIL SECT. 2, SUB-SECT, 6.—A. . 


a General rulc.J—In liti ae with 
eae exors. are, with respect 

i costs, in the same position as parties 
who ES ate in thelr own ht.— 
GREA ESTERN nef Co. v. JONES 
(1867), 13 Gr. 855.— 

ew. Liability on Pusprot of appeal-— 
{pe merit or substance. )j— 
The costa of an appeal without merit 
or substance taken tie . , personal 
representative "Held : ayable 
by such representative in ig! rod Shai 
oapacity.--STRELIOFF t. 
MONAL BANK OF ee e525) 4 
Ww. Ww. R. 501.~-CAN. 


PART VII. SECT. 1, she afar ls cece 


1545 iv. ——~ J — v. 
Bern 1929) 2D. L. O44: 1 
W.W. RR. 778; 283.8. L. BR. 630. —CAN, 


PART VII. SECT. 2, SUB-SEOT. 38. 
ax. Application by originating ne 

ae presume death of ereceutor.J-—Pitf. in 
avtion aguinat oxors. alleged to be 
parvivine exors. mee under rule 
928 (bh), apply by or te eee notice 
for an order d 6 other 
exor. namod io 4 ihe ne eal is deemed or 
presumed to be dead, even though the 
eau in the statement of claim 
his death is formally denied in the 
ntatemient of aren rk BRICKER 
rita (Man.), 3 W. W. R. 

; (1930) 3 TL iL ote 146. —OAN. 


PART VII. SECT. 2, SUB-BECT. 5.— 
am. A : oreign court.}— 


f 
An exor. or administrator cannot, aa & 
general rule, be sucd as such in the ots. 


of any State or coun other than 
that in which ne roocire his appoint- 

ment.—-GoonB TCHELL, (1926) 
2 Ps L. Re 540; rise) 3, Ww. W. &. 67; 


35 Man. L. R. 5 
PART VII. SECT. 2, SUB-SECT. 5. 
80. wider 
tdolw’a reat Ad—Sixc months after 
death of huaband.}—-KROGMAN » Drox- 
SON, (i988) 2). L. R. 948.—CAN. 


pi. ——- Claim for dercaacd'’s 


hoard 
during lifetianre. ie Ah TNOMPSON ial 


N. 8. R. 48 


PART VI. BECT. 2, SUB-SECT. 8.—A. | 
ait.—- —— -——~-.}-The proper 
fom of judgment against e@xors. oF 
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man Publishing Co. (1929), 98 L. J. K. B. 450. 
7990. Add. Annotation :-—Refd. 


Re Robertson's 


Application (1929), 46 T. L. R. 17. 


Re ET eet ate ge eRe eet cane a enemnmign weg re -= 8 


administ. rators in respect of a ability 
of deceased is. fur payment Jn duo 
course of “a istration, unlcss there 
is on their a distinct affirmative 
admission o Aasotd sufficient to 
creditors; upon a judgment 
amount recovered to be pald in due 
course of adininistration it ia improper 
to issue ian Ci Re HExsTALy 
ae 1921} 1 W. W. Ri. 118; 36 
D. L.R . 10.—CAN, 


PART VII. SECT. 2, SUB-SECT. 8.---C. 

di. —-— Judgment aguinat defendant 
admintstrator of cstate.}—A certificate 
&® county ct. judgment aguinst 
. B., administrator of the estate 
of X.,” charges A. B. personally & 
not the es tate. Re Joyce & ScaRRY 
oe): billig oe L. R. 281.--CAN. 

fi. ——— Contribution from ees. 


EMERSON v. CANNIFF (1878), 26 Gr. 
149.—CAN. 


PART VII. SECT. 2, SUB-SECT. 9.— 
si. —— Widow's coats of a 

oe oe tender rat ge 
Ac, R. S. 8S., 1920 aos) 3 8) a, he 1S 


MowoHENKO 
ewer R. 139; aT) Savk. 


{1926} 1 W. 
L. H. 379,--CAN. 

Litigation caused by legatee.} 
— O°’ SULLIVAN ®. Harry (1885), 11 
8. C. R. $22.—OAN. 


PART VII. SECT. 2, SUB-SECT. 10.-—A. 

T763i. Garntshee reece ae 
in adminisiration — Damages re- 
covered by administratrix under Fatal 
Aceldents Act—Garnishee summons set 
aside, ern SPECKT iN. W. T.) 


PART VII. meats 2, ines SECT. 10.— 


(a 
st. Priortty of execution—Over pur- 
chaser from erecutor,)—HENRY Y. SUARE 
(1871), 18 Gr. 18.—CAN. 


PART VII. aS 2, SUB-SECT. 10.— 


(b). 
li, ——~—, = Head: land & tenements, 
gtr = fee oir Ty Sharer at the time 
Nalaeeent eesteie, his exor 
4 a en exor. 
= "adaninistrato atrator.—ForsyTa & Ricn- 
ARDSON ». Hat. (1830), Dra. 304.—OAN. 
ab. Judgment by defauli—Notwitrh 


or the 





ab injunction 
the hid 
19 Gr. 229. nGAN. 


PART Vill, SECT. 1, SUB-SEOT. 4. 

b i, —~—~ Cannot eniertain claim for 
‘debts f legaciee 1 Be apeap plied 
EatTaTE (1890), 22.N. s R. i a ie 


26. 


NERY. Rose ritiEt 


ay all 


LOR OO Ma" rR rere ny ete 9 = ree mere ee erat mt mena 


g i. —— Application for directions— 
Previous decree to deliver property in 
ae seth was 
recdoea © exor. 
for aouvery of jogat propert Y. in a suit 
in @ sub-court, & euppedaene y the exor. 
filed a petition in the High Ct. under 
Indian Su on Act, XXXIX of 
1925, s. 302, for directions as to the 
fund’ relating to a charity mentioned 
in the will but not dealt with © ae 
decres of the lower ct., the Hig 
had jurisdiction to‘ ‘give Hiecotimag a 
the matter was not adjudicated in "the 
suit, but would not give directions 
where the matter had been ceenely 
rece my a properly oonetituved Lag rn 


VAN LAKS 
Aaohe t L. *R. 51 Mad 49S IND. 

g ii, To determine who are bene- 
ficiaries.}—The ct. has jurisdiction to 
make an order determin who are 
the beneficiaries ontitled under a given 
will, & in such a case it may direct the 
registrar to conduct an inquiry for the 
purpose of ob the information 
a which such jurisdiction could 

Seek. be exercised.— He FLANAGHAN, 
figeo Z. L. R. 146.—-N.Z, 

sm. Surrogate Court — Accounts. — 
An order directing an inquiry upon the 
footing of wilful default into the 


sub-court. 
obtained 





accounts of an exor. or tor 
is beyond the jurisdiction of a Surrogate 
Ct. in Saskatchewan ; Ss one 
which can be made only the Ct. of 
King’s Bench. The j diction con- 


ferred on the Surrogate Cts. in Saskat- 
chewan is confined to “ matters & 
causes n >’ %€, Matters & 
causes relating to 
of the probate of wills & of 

ion & incidental matters.— 

oa Baar cada ESTATE, Blather 


Ts Co. MCELHINN (Saak. mY 
[ioeb)s W. W. zB. oo {1980/3 D, a5 i" 


290; 24 8. L Re to5.--CAN » 1192 


D.L. R.7 783; SWeWR 


PART VIL. SECT. 2, SUB-SECT. 1. 


Share next kin—~ Mortgugec 
of. }--Held : OF mttled to Ging pro- 
ovedings.—S vw. GALLAGHER 
(1888), 22 ae L. T. 8 ER. 


titled to bring P 4 —TRVLIN 
v. Gieekke Gl OL), 38 LL. T. $§.—IR. 


PART VIIL, SECT, 3, SUB-SECT. 2.-—B. 
7987 ii. ——. REY ®. 
sare setae roe - 692.—-CAN. 


of eaiate oH Opuaans, 1087 ma. i0eT io D. a 


bed 61 O. L. R 325.—CAN. 
one 


boas 
a consent oO Beit ppl dig 
uct spithout o  e re dD L. R. 16; 
63 0. L. R. 1 


PARKER _ 


| 7098. Add. Annotation >—~Refd. Haskell v. Marlow, ) 
ae (1928) 2K. B. 45. | ata 
$014. Add. Annotations :—As to (1) Refd. Re Ross, 
_ Ross v. Waterfield (1929), 46 T. L. R. 61; 
oP bere a cara or Robinson (1929), 
8018. Add. Annotation :—Refd. Hunter v. Stadt- 
: a oe Geaselschaft, [1925] 2 


8270a. ——- Separate sets of trustees of settled 
shares. Scorr, Scorr v. Scorr (1926), 
71 Sol. Jo. 430. 
8280a. Power of court to order—Ancillary to order 
‘relating to management of property—R. S. C. 
Ord. 56, r. 2 (18).|—When, in an administra- 
tion action upon a summons connected with 
the management of the property. under above 
sub-rule, a judge of the Oh. Div. sitting in 
chambers makes an order sanctioning the 
expenditure of a certain sum out of capital 
for the purposes authorised, he has ancillary 
jurisdiction under that sub-rule, by the 
same order, to give full practical effect thereto 
by further directing payment of the sum so 
authorised out of a fund of whatever amount 
standing in ct. to the general credit of the 
action.—Re Tmrry, TERRY v. Terry, [1029] 
2 Ch. 412; 8 L. J. Ch. 486; 141 L. T. 536; 
45 T. I. R. 539. 
8337. Add. Annotation :—Consd. 
Weatherill, [1929] 2 Ch. 218. 


$342a. Action against representative—Payment into 
court—Subsequent action by  creditors— 
Whether creditors entitled to fund in court. |— 
A bill was filed by a cestui que trust against’a 
surviving trustee & the representative of B., 
a defaulting trustee, to oftain a proper 
investment of the trust fund. 3B’s repre- 
sentative did not admit assets, hut &Imitted 
that be had in his hands part of B.’s estate, 
whicb he paid into court under the order of 
the ct. A decree was obtained, by which K.’s | 
estate was declared liable to make good the 
trust fund, & accounts were ordered to be 
taken of B.’s estate. A creditors’ suit was 
instituted for the administration of B.’s 
estate, & the common decree obtained :— 
Held: the decree in the first suit did not 
entitle pitfis. therein to the whole fund paid 
into ct. in that suit, but only to a proportional 
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PART VIII. SECT. 5, SUB-SECT. 3.— 
H. (d). 





part of it with the other creditors of B.— 
Sasuty v, Brron (1840), $ Beav. 10; 9 L. J. Ch. 
$49; 4 Jur. 670; 49 E.R. 6. 


Annotation :--Refd. Tomlin ¢. Tomlin (1841), 1 Haro, 236. 
8340. Add. Annotation :—Refd. Douglass'v. Lloyds 


Bank (1929), 34 Com. Cas. 263. | 
8871. Add. Annotation :—Refd. Re Anderson- 
Berry, Harris v. Griffith, [1928] Ch. 290. 
8484. Add. Annotation:—<As to (1) Refd. Re 
Cockell, Jackson v. A.-G., [1981] 1 Oh. 389, 
8484a. ~ Valuation of annulty payable under 
payment included.|—In order to qualify an 
annuitant, to whom a person who died in 
1922 was liable under a judgment by consent 
to pay the annuity, to prove for the value 
thereof in the administration by the ct. of 
the deceased persons estate, it is sufficient for 
the annuitant to prove, as a fact, that tf the 
annuity continues for the period normally to 
be oxpected, the estate will not suffice to meet 
the debts & the annuity in full.—Re PINE, 
ELVIN v. NIGHTINGALB, [1927] 1 Ch. 237; 
er J. Ch. 202; 186 L. T. 899; 70 Sol. Jo. 
8505. .4dd. Annotation :—-Refd. Re Bush, Lipton 
(B.), Ltd. v. Mackintosh, [1930] 2 Ch. 202. 
8507. Add. Annotation :—Refd. Re Bush, Lipton 
(B.), Ltd. v. Mackintosh, [1980] 2 Ch. 202. 





| 8509. Add. Annotations :—Apld. Re Bush, Lipton 
v. 


(B.), Ltd. v. Mackintosh, [1930], 2 Ch. 202. 
Refd. Re Cockell. Jackson v. A.-G., [1981] J 
Ch. 8&9. 

8512. Add. Annotution : ---Refd. Re Cockell, Jack- 
son ». A.-G., [LOSE] 1 Ch. 389. 

8516a. —-—-- -——-- In creditor’s action-- Benoeficiary’s 
action followed by creditor’s action.] --- Re 
SaGan, RUSSIAN COMMERCIAL & INDUBTRIAL 
TRADE v. KOGAN, KOGAN v. KoGan (10380), 
70 L. Jo. 10; 160 1. T. Jo. 557; [19380] 
W.N. 140. 

8520a. Rate of interest.}-—\Where an intestate dies 
insolvent proof can be made in respect of 
interest claimed by a creditor at the rate 
of 7 per cent. per annum calculated down to 
the date of payment, & Bkpcy. Act, 10914 
(c. 59), 8. 66, does not apply to such a case.— 
Re Wrisrs, [1929] 2 Ch. 260; 98 I. J. Ch. 
407; 141 L. T. 823; [1920] B. & C. R. 119. 

Annotation :—N.F. de Bush, Lipton (.), Ltd. ». Mackintosh, 

[1930] 2 Ch. 202. 


reams Te me ee 





n i. ——-.}—GILBERT v. JARVIS osta udes the proceeds of an in 

(1869), 16 Gr. 265.—CAN. sf. Parol evidence.)— Held: tho | Sutsnog policy ee ae hago tes 4 

master had properly received parol | S\onoyg are liable for all testamentary 

8199 fl. ——— ——— Where personal | claim in question._-Ross v. MAsoN e ealination thereof: funcral & the 
tf properly administered | (1862), 9 Gr. 568.—CAN. , 


estate sufficient 
——Limit of time for application for sale.} 


other testamentary expenses are borne 


by the protected policy moneys & the 


—-PEOPLE’S BANK ». MamRow,(1825- | pang VIN. SECT. 5, 8UB-SECT. 4.—C. | remainder of the estate in proportion 
1897), N. B. Dig. 312.—CAN. . j nie f j~Where | {9 their value.—MAITLAND ". UBLIO 
ni. —-— Disposal of assets. TRUSTEE, {1924] N. Z L. RB. 840.— 
PART VIII. SECT. 5, SUB-SECT. 3.—- | a creditor or one of the next of kin in- N.Z 
H. ° stitutes ae etn fate be era = 
Seas ae en exor. the institution o © on > a 
, h i. r brag ee on eae Ale or the obtal cine ad f secre will ‘Bot PART VIII. at. a SECT. 2. 
Chan LER’ : ring o e e 
78-CAN. Are ese ee o ration, a does not deprive oe mi sz. ear“ S on feeders ceed oy, or 
hil. N copes oe a of | iuless TItL. hae obtained ‘an order | Gr. 607.OAN. 
legal transaction: “Re Cure, £2 2- | appointing a receiver or an injunction : 
higlag ’ —N.Z restraining the exor. from exercising | PART VIII. SECT. 7, SUB-SECT. 3.-— 
8238 1. -——— debt— OCK v, Saw Ma Hone (1923 ee 
of apd by deceased—-Payment pear. i L. R. 2 Ran. 4.—IND. ss sb. along” of deceused, admtnis- 
he mtgoe. was entitled to prove for | paRT VIII. SECT. 7, SUB-SECT. 2.— | O91, Sao av gt Nova Botte 
the. mal estate of pure oe B. tb). Trouaet Co. v. UNITED Stares FiIpeliry 
Be R, P. %. GLOVER (1877), ay. Inaurance policy—Protected for | & GuaRaNTEE Co., (1931} 3 D. L. BR. 
5 . 3 payment of debte-~Under Life Insurance | 279.—CAN. 
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Cases 8520b—2014, ' Enews ‘anp Empree Dicest SUPPLEMENT. 


vo administration of the 
tes of erik ware by the Chancery 

Div., nag ghey Act, 1914 (c. 59), s. 66 (1), 
applies, reditors aro entitled to be paid 
interest only at a rate not exceeding 5 per 





8520b. 
estates 


cent. until all the debts proved in the estate . 


ae Fs paid in full.—Re Busn, Lirton 


B.), Lirp. ». Mackinrosa, [1930] 2 Ch. 202 ; 
9L. J. ‘oh. 6038; 143 L. T. 700; [1929] 
B. & O. BR. 216. | 


8757a. Costs of Public Trustee—As plaintiff In one 
‘capacity——Defendant in another capacity. }— 
fe ABERCROMBIN’S WILL TRusTs, PUBLIC 
TRUSTEE v. ABEROROMBIH, [1931] W. N. 109; 
171 L. T. Jo. 416. 
Compare No. 7812a, ante. 

8790a. .]—A bill was filed for the Siggy epee 
tion of the real & personal estate. ole 
of the real estate was specifically devise 
gave rise to questions of construction ; other 
part was devised to charities, which devise 
was void under the Statute of Mortmain. 
The residuary real estate descended on the 
heir, & the residuary personal estate was 





PART VIII. SECT. 8, SUB-SECT. 1.—A. 


dager ie their claims as such before 
he chief rade are entitled to be paid 


undisposed of, & went to the next of kin :— 
Held: the costs of suit attributable to the 
administration of the truste of the real estate 
were payable out of the descended estates, 
& that those relating to the execution of the 
trusts of the personal estate out of the 
residuary personal estate.—SaNDERS vv. 
Mriuer (1858), 25 Beav. 154 ; ve EB. R. 695 ; 

nom. ear preey MILLER, 6 W. R. eon 


tations :-—Consd. gi rela hompson, + 
“ 19 Ch, D. 552. Befd, Randfield v. Heineld Geese 
J. Ch. 668: Patching v. pear (1881), 51 L. J. Ch. 


4, 


peas: Add. Annotation :—As to (2) Refd. In the 
Estate of Plant, Wild v. Plant, [1926] P. 139. 

8841a. —— -——,.|—-Re Porrs, HOOLEY v. 
FountTaln, [1884] W. N. 106. | 

8866. Add. Annotation :—Refd. Re Porter, Porter 
v. Porter, [1925] Ch. 746, 

8891. Add. Annotation :—Consd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 


9014. Add. Annotation :—As to (4) Refd. In the 
Estate of Plant, Wild v. Plant, [1926] P. 139. 





for costs, in administration suite, should 
be made in such a form that a person 


8550 f1. ——- ——~ Costs of cc's 
their costa in in so do out of | who has not encumbered his share will 
pate ey A ecg el olen og the | estate | “oe the “intestave,—iee | bo relieved oa far as possible in the 
27 L. it. Ir. 418.-—IR. ’ OwASE v. LAYTON (No. 2), | matter of coste created by tho fact that 
tose] v LR. 218 AUS, another co-sharer has assigned x, 
PART VIII, SECT. 8, SUB-SECT. 2.—A. | PART VIII. SECT. 8, SUB-SECT. 2.—C. | SURANCE Co., TAD @ Nien AER ian 
+ fi. ——— Heatablishing claim aa such.)|— 8771 i. Le e & assignee——Whether | GuBpay (1928), I. L. R. 56 Calo. 447.—~ 
Next of kin who are successful in | legatee’s co only ‘allowed. ]~—~Orders | IND. ; 
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‘Vol, XXIV. Cases 37—1é6e. 


EXTRADITION AND FUGITIVE OFFENDERS. 


Part |.—Extradition to Foreign Countries. 


126. Add. Annotation :—Aas to (1) Refd. R. v. 


Brixton Prison, He p. Shure, [1926] 1 K. B. 


87. Add. Annotation i—Ae to (1) Refd. R. »v. 
Beebe (1925), 183 L. T. 786. 
44a, ——— ———.}KossEKECHATKO v. A.-G. FOR 127. 


TRINIDAD (1931), 48 T. L. R. 27; 75 Sol. Jo. 


741, P. C. 


121a. ——— Necessity for signature by magistrate 
hearing case. |--KOSSEKECHATKO v. i -G. FOR 
TRINIDAD (1931), 48 T. Tu. RR. 27; 


741, P.C. 


Part Il.——-Extradition 


146a. Onus of proof of surrender under treaty. }-— 
Applt. .was brought before a tribunal ct 
France on 1 claim for his extradition on a 


er 


tne emtntetene sete meen me fo ee ee ete ca eee 


PART I. SECT. 1, SUB-SECT. 1. 


oi. The Hast eine 
pepencencee of nce, Bene bee 
oe Rage il xcluded from the tra 
on Treaty of 1876, & not being 
States or parts of a State to which the 
Extradition oes of a & pote apply, 
** Fore 


Extradition in the Hast Indian posses- 
sions of Great Britain & France is 
overned tie Art. Fie of the Treaty of 
Mar. 7 that article con- 
femrpleting ee delivery at the 
request of any authority of either 
si h Contracting Party & not pro- 
any special procedure for tho 
purpose of ericadilicn, the British 
n Govt. may, on the statement 

of the Govt. of Pondicherry that a 
British Indian subject bas committed 
the offence of theft within its territory 
& on its demand, deliver him up to the 
Govt. of-Pondicherry, without holding 








an ing to satisfy iteelf that there 
is a prima facie cane es a the person 
whose extraditi sought.— J¢e 


MUTHU te (1930), . L. R. 53 Mad. 
1023.—IND 


PART I. SECT. 2, gyre 2.-——B. 


Perv Obtaini by a 
ziraditable offence. + She ie Manin ( 
5 (1897), 2 Terr. L. R. 304.— 
sb. Not eztradiiabdle. oats 
are not * other property * within the 
meaning of the words, “ obtaining 
money yelnebie security or other 
propert ¥ 2 | false pretences: « which is 
clause the eched. the Extra- 
dition Treaty with the Gaited States 
of America. Therefore, the offence of 
obtaining goods by false pretences is 
not extraditable under sald hat 
ae {1931] 2 W. W. — 





sc. Procuring abortion.]—The pro- 
curing abortion held extraditable on 
the demand of the State 7 Alabama.— 
1928} 1 D. L. R. 658; 
. R65; 39 B.C. K. 
nom. Ez Dp. ’O’CONNOR, 49 
Can Crim. Cas. 151.-—-CAN. 
of 


sd. Revenue offences — Breach 
Harrison <Anti-narcotic . 
7 Weebl eta ag of the United States of 
erica is entitled to apply for extra- 


dition for al breaches. of the 
“HH n Anti-Narcotic Law ’”’ with 


| sepee to ee ie et in, Possession = 
buying ” ** pel} ” etc., drugs. 


5 Sol, Jo. 


127. Add. Annotation :-—Consd. 
Prison, Ea p. Shure, [1926] 1 K. B. 127. 


186. Add. Annotation :—Refd. Eshugbayi Eleko 
v. Nigeria Government. (Officer Administer- 


R. »v. Brixton 


ing), [1931] A. C. 662. 


dtidee: ‘the Su reme Ct. of the 
United States has declared said Act to 
be within the powers of Congress 
because the incorporation therein of 
provisions for a tax or licence foe 
rendered it a revenue measure, yot on 
an application for extradition for auch 
offences, the Act. wesiae 3 been declared 
constitutional, both the judgment, 
which recognises the dual aspect of the 
eon, & the Act itself must be 
scn 48 a whole; &, therefore, the 
eonfendion that sald offences are 
breaches of a revenue law & thereforo 
not exteaditable wag not sustained.- 
Fe Onroxn (No. 2) (Man. ee 2. 
W. W. RR. 406; [1930] 1 D. 
42 Can. Crim. (ns, 293. —CAN. 


se. -}--In view of tho 
decisions of the "Supreme Ct. of the 
United States ding that the 
* Harrison Anti-Narcotic Law ’”’ is w 
revenue measure & that the provisions 
thercof for the eupprogen of narcotics 
are constitutional only because they 
are regarded as in aid of the oalieetion 
of the taxes imposed by the Act, 
offences against said provisions are 
breaches of a revenue Jaw & therefore 
not extraditable.—--Re Sreman, [1950] 
1 : Mee R. 970.—CAN. 


—--—,}--Jte SreMAN (NO. 2), 


Ses I. sag 3, SUB-SECT. 1. 

9 iv. plication by French 
Republto- Ie rrad won to Saar Bosin 
of Germa »}-—He INCAMPE, (1928) 3 
DL. RR. 240; 49 Can. Crim. Cas. 386.— 


ti, —— i pebiveg rt peceer Be torcinn 
need not origiisate 
country.— He 0’ am 1988)" “ 
D. L. 1. 5583 [1928] 1 W. W. BR. 65: 39 
B.C. R. gil; sub nom. Ex p. O'CONNOR, 
49 Can. Crim. Casa, 151.—CAN. 


PART I. aga A rabies 3.-- 
a 

68 i. Identity of accused.}—Evidence 
which under Canadian law may be 
inadmissible on a t 
prisoner had not been properly warned 
of the possible consequences of the 
making of a statement or giving answers 
to a policeman’s question is at least 
adsnissible on extradition pr 
to prove the identity oe pre person 
arrested with the charged. 
Re O'CONNOR, [1923] 1 D. L. R. 558 ; 
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charge of false pretences. 
formalities of extradition & was handed over 
to the Hnehsh police. 


from Foreign States. 


He waived all the 
He was convicted in 


11998) 1 Ww. W. R.. 653 39 B. O. R. 271; 
aub nom. Ra pn. O'CONNOR, 49 Oan. 
Crim. Cus. 151.-—OCAN, 


PART 1. meal a} aoennee: 3.— 


83 iv. -- --..J~While the imputed 
offence murt be shown to bo a crime 
under the law of the demanding State, 
yet, in determin! whether there {a 
such evidence of criminality as accord- 
ing to Canmuian law would justify a 
commitment if the crime had been 
coininitted In Oanada. rogard is to be 
had to the essence of the act fee 
& extradition is permitted if 
exists the elements of the if there 
offence according to Canadian law.— 
WASHINGTON TATE v. FLETCHER, 

1928) 3 D. &. R. 426; [1926] 2 
yr, W. RR, 508; 46 Can. Crim, 
220: 20 Sask. L. R. 575.—-CAN. 

6 i, ----— Whether admiaasible as proof 
of law of demanding Stale.) Fe Waanir, 
11928) 4D. lL. R. 615; 50 Can. Crim. 
Cas. 254.-—CAN. 

f i. --——.}—Re Crank (P. E. I), 
peey 3D. L. R. 7373; 51 Can. Crim. 

. 302.—-CAN. 

“a Feoretgn law--—Mode of proof.)-— 
Uvrar State v. JONES ( 4 44 Can. 
oe pet 366; (1925) 3 . WwW. R. 


PART I. SECT, 3, SUB-SEOT. 3.— 
C. (b) i. 


am. ony evidence admissible under 
lex fort—- ot hearsay. }~—He GRABOWBKY 
Goso. 543 Can. CU. U. 75.—OCAN. 


PART I. SECT. 3, SUB-SECT. 3.—D. 

so. Power of judge or commtastoner 
to grant.}—-An oxtendition sueee or 
cour, has the power in his di on to 
grant ball, but before it will be granted 
especially strong grounds should be 
shown in support of the application 
therefor.--- UNITED ritehag OVERN- 


tggts vy. GIFFORD IE. a! SCE 1 


W.W. R. 879 ; hae 
52 Can. O. CO. 355.— 
hina I. SEOT. 3, SUB-SEOT. 8.—E. 
h. :) MaRTin (NO. 2) 
(1897), 2 Terr. L. R. 304.—CAN. 


PART II. 

i.—— ——-—-.}—Where a person 
aires been accused of an extra- 
ditable offence arrested in the 
United States aaa instructions from 


As. 


eeeeewe fee 





- ENeusa AND ) Emre 1 


“Whgtand on a charge of fraudulent conversion 
based upon the facts contained in the in- 
formation upon which the claim for extra- 
dition was made :-——-Held: (1) the onus of 
showing that he had been surrendered in 
accordance with the extradition treaty 
between this country & Ccreore ody on applt., 
& he had failed to hat onus; 
(2) Extradition hee acto (c. 52), s. 19, 

which, in effect, enacts that a person extra- 

dited may be tried for any offence which can 
be proved by the facts upon which the 
surrender was grounded, was not abro d 
by the provisions of Art. IV. of a y of 
extradition made between this country & 





rare, applied is the Act of 1870 by ee 
embodied an Order in Council, which 
prohibited the trial of such person ‘for any 
offence other than Haag upon which he had 
been surrendered, &, consequently, the ct. 
had jurisdiction to try applt. for fraudulent 
_ conversion.— R. v. CORRIGAN, [1931] 1 K. B. 
627; 100L. J. K. B. 55; 144 L. T. 187; 47 
TL. B. ei 29 Cox, C. C. 198 ; 22 Cr. App. 
Rep. 106,0.C.A. 3 | 


146d. For what offences triable—Extradition Act, . 
1870 ie 52), s. 19——Effect of Treaty with 
plarranaa 1878.}—R. v. Veena No. 146a, 
a 


Ore pee ee ae A a 


Part [1!—Surrender between 


British Dominions inter se 


and the United Kingdom. 


148. Add. Annotation: aia (1) Fas Sobhuza 
If. v. Miller, [1026] A. ©. 618. . 
159. Add. Annotations :—Apid. Re Paget, Ex p. 


ee eeealanl 








the Canadian aaa Nie waives extra- 
dition proceedings, may be tried 
here for any other afore committed 
before he was brought back, e¢7en 
though such other offence is not an 
oxtraditable one, & it was not epee 
he was taken before an oxtraditio 
comr. & charged before him that he 
aEresd to Patti without extradition.— 
es rage & Lisurry (Alta.), 


not show tha 


warrant, & also 


the offence ch 


taken to the form of a warra 
failing to show jurisdiction, inca | ‘a did 


offender & that he was charged with on 
offence to which the Act appli 

Held: this objection was uiaustaltt- 
able in view of the facts ar har Baar in te 


Official Receiver, [1927] 2 
Re Jawett, [1929] 1 Oh. 108. 


Ch. 85. Refd. 


160. Add. Annotation :--—Refd. Campbell v. Pollak, 


[1927] A. C. 782. 


Oe at arene tee ERIE Fre mpemEN—S! 


stay proceedings taken under chap. III 
of the Act & to BD Gist any warrant to be 
cance. released, this does 
not oust the . Suriediction of the High 
Ct. to interfere where action has not 
been taken under a valid vera 


was & tive 


JAIPAL BHAGAT v. R.(1921), I 


use th 1 Pat. 57.—IND. 


not require the warrant to state chit 


was an offence 





pbs WwW. W. R. 748; (1930) 1 | wi the Act; moreover, the PART Ill. SECT. 2, SUB-SECT. 2. 
R, 8025; 24 Alta, 1. R. 325; 52 | warrant was merely one to apprehend, 
ee eet ae & hed boon endorsed in the manner | sant of the High Ot. is “a dudgo of 
PART III. SECT. 1, SUB-SECT. 3. PEENNEDY) 0. LITtLE, [1931] LR. | & Superior Ct.” within sect. 3. of 
sk. Not absconding jai.j— | So IR. Fugitive Offenders Act, 1881, & 8 
JAIPAL BHAGAT v. R (gan, ILL. BR. District Justice of Dublin Metropolis 


1 Pat. 57.— IND. 
PART Ul. SECT, 2, SUB-SECT. 1. 


tradition Act, 1903, 
f (np. 891) 8 —---.}---Objection was 


the Govt. of India & 


cotehmeerineanneengnenentn cement ttin/tenetaiednnamneaatinans 


30 


Cancellation of warrant—Juris- 
dintion of High Court.}—Although Ex- 


magistrate ’? who may exercise 
the powers comer b ‘f 
Act.—TxuE ( 
LiTT LE, Mat i ?. 39.—-IR. 


a. 15, empowers 
the local Govt. to 


5a. 


8. Add. 


13. 


17. 
18. 
22. 


28. 


62. 
6s, 





Add. Annotation : — Refd. De ew sv. 


- Vol. xxiv. Canes Sa—78a, 


FACTORIES AND SHOPS. — 
Part |.-—Classification and Definitions. 


Building site—Accident in dwelling- 
house at distance from machinery.]—PEAsE 


». Simms (W. J.), Son & Cooke, Lrp. teat) 


95 J. P. Jo. 811, D. C. 


Annotation :—-As to (1) Consd. Mumby | 
v. Volp (1929), 141 L. T. 663. 
oe cross-reference following this case 
Factory & 
relation tao Rating & Valuation { 
ment) Act, 1928 (c. 44).]—See 
RATING, post. 

Add. Annotation :—Consd. 

Revenue Officer v. Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Trac- 
tion Co., etc., etc. (1980), 143 L. T. 653. 
Add. Annotation :-—Consd. Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Traction 
Co., ete., etc. (1980), 143 L. T. 6538. 
Add. Annotation :—Consd. 
Revenue Officer v. Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Traction 
Co., etc., etc. (1980), 143 L. T. 650. 


Apportion- | 
ATES & 


Citation :—For “2B. & 8.153” read “8B. & 


S. 153 


United 
British 8.8. Co. (1928), 189 L. T. 628. 


Add, Annotation :——Generally, Refd. Atkinson | 


v. L. & N. E. Ry. (1926), 42 T. L. R. 79. 


—— ——.|— Resps., the occupiers of a 
see oride adequate guards for 
securely fencing the mill-gearing, & exhibited 
a notice prohibiting workmen from removing 
any guard without special instructions. The 
workmen removed nine guards for the pur- 
pose of setting the rollers, &, having replaced 
only eight of the guards, started the rollers. 
Owing to their neglect, one workman, who 
slipped & fell, was dragged into the coupling 
gear & was killed. An information against 
resps. under 1901 Act, s. 136, for neglecting 
to observe the provision of sect, 10 (1) (c) 
that the mill-gearing must be securely fenced, 





Stoke-on-Trent | 


29. Add. Annotations :-—Consd. 


36a 


Workshops Acts, 1901-1920, in | 38 


Stoke-on-Trent | 89. 


40 e 


food 


41. 


‘Add. Annotation :—Consd. 


Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent Asseasment 
oe & Potteries Electric Traction Co., 
, etc. (1930), 99 L. J. K. B. 428. Refd. 
reese Breavh, [1927] 2 K. B. 220. 


—--~ Need not be by owner of hullding.|]— 
Mumepy v. Voup, No. 08a, post. . 


Add. Annotation :—Consd. Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent Asseass- 
ment Committee & Potteries Hlectric Traction 
J0., ate., etc. (1980), 143 L. T. 650, 


Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent ean- 
ment Committee & Potteries Electric Traction 
Co., etc., etc. (1980), 143 L. T. 650. 


Add. Annotations :—Dbtd. Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent Assessment 
Committee & Potteries Electric Traction Co., 
etc., etc. (1930), 90 L. J. K. B. 428. Refd. 
Skinuer v. Breach, [1927] 2 K. B. 220. 


After this case add :— 

Factory & Workshops Acts, 1901-1920, in 
relation to Rating & Valuation (Apportion- 
ment) Act, 1928 (c. 44).]---See Rarms & 
RATING, post. 


Part I1l.—Accidents. 





had taken all adequate precautions by pro- 
viding the necessary guards, & that it was the 
fault of the workmen that caused the 
accident :—Held; under sect. 10 it was 
the ae of resps. not merely to provide 
ut to fence the machinery securely, 
as they had not performed this duty, the 
justices ought to have convicted them.— 
THOMAS v. BOLTON (THOMAS) & Son, Lrp. 
(1928), 1389 L. T. 397; 92 J. P. 147; 44 
mL. R. 640; 26 0. G. R. 459 ; 2S ‘Cox, 
C. U. 529, D. C. 


71. Add. Annotation :-——Refd. Atkinson v L. & 


N. E. Ry. (1925), 42 T. L. R 


76a. ——— Machinery equally ay Cassa or un- 


fenced—-Overhead shaft.]—Jiesps. were the 
occupiers of a factory in which was a machine 
driven by a pulley fixed on a horizontal shaft, 
which formed part of the miil gearing. The 


PART i ‘SECT. 1, SUB-SECT. ‘1 


Flour mill.}-—-H. me 
within Factories Act, 1 804. SELBY A 
aga (1901), 3 8. re L. R. 2 


——~ ——~, }—K. WonGe Sam 
B. toy (1929) 523 Can. Crim, Cas. 357. 


Held: a aryl yard, 
situate about five or ee a 
Rama THEA © R. (1926), I. thd ‘R. 
50 Mad. —IND. 
PART Ill. SECT. 1, SUB-SECT. 1A, 
charged. under jo0r Act 6 10°C) . 
er 1901 Act, 8. 10 (1 os 


ity 


Fear sr 


m i, -—., 


was dismissed, on the grounds that Pesps. 


cutter of @ horisontal milling mach ine, 
was not either securely fenced, or in 
such a position or of oo cons on 
aa to be equally safe to every person 


employed or wor in ry 
as it would iain Sco {it had 
beon securely fenced :—Held : oe the 
question whether a pa of tho 

: within 


cient to 


did not reach a degree 
classified as 


justity ont "part being 
** dange 


2) in any evont, to 
secure & a conti on, begs must be 
established to suppo the second 


branch of the coraplalnt, &, a the 
facts, Png € was not proven 
LAUD. v. Bane & StRoUD, (1927) 
S.C. GU. ) 21.—600T. 

76a 1. pee es oi were 


«Si 


‘the oocuplers ofa taotory. A workman 
a ee employment, follow! his 
wo utiles, climbed up & ladder to the 
ir ting in the oe -house to fix a belt 
on a pulley was caught in the 
shafting, Whirled round & killed. No 
one actually Hed the occurrence, but, 
ortions of deceased's clothing were 
es on the ahaft. hee oe ot ca nt 
t. An information against 


that, seer eons to Factory 
vor Act, 1901, 10 (1) Gh 

oO gearing, name. 
e of ehafting, wae neither meourels 
fenced nor in such 4a position nor of 
gach constraction as to be equally au 
safe to every porson Pot a eo or or work- 
ing in the beta oe n 

securely fenced naatioe ere 

ormation, but stated a case for 

the opinion of the EK. B. D. :— Held: 


oh 
= 


Cases ‘76a— 15a, ENGLISH. AND Emwrre Dicest SUPPLEMENT. 


Sa 


php belt slipped off the pulley & 
ard Seay of resps. attempted to put it bask 
le tha shaft was running & sustained 
injuries. The shaft & pulley were about 
thirteen feet from the floor & rie Lire not 
fenced or guarded. In auempung to put 
on the belt the workman stood on a -beam 
about seven feet from the floor, & was acting 
contrary to resps.’ instructions.. Resps. were 
summoned for not having the shaft fenced, 
but the justices, being of opinion that any 
fence would have been aacléad owing to the 
shaft being thirteen feet above the ground, 
dismissed the case :—-Held: the finding of 
the justices was not equivalent to a finding 
that the shaft was ‘‘in such position or of 
such construction as to be equally safe to 
every person employed or working in the 
factory as it would be if it were securely 
fenced,”’ which was the requirement of 1901 
Act, 8. 10 (1) (c), & there would have been no 

evidence to support the latter hate 

ATKINSON v. LONDON & NORTH oe y. 
Co., [1926] 1 K. B. 818; 95 L. J. . 266 ; 








| supply of mechanical power ctceced, to in 


actory & Workshop Act, 1901 (c. 22), 
s. 149 (1), is not limited to the case of supply 
by the owner of the building, & there is no 
reason to read into the sub-sect. after the 
ve - fa lied ’’ the words ‘‘ by the owner.” 

a building which was a factory 
see more than forty persons were employed, 
& carried on business as a shirt manufacturer 
in the basement & on the ground & first 
floors. The second floor was unoccupied. 
The third & fourth floors were let to Y., 
who carried on business there as a blouse 
manufacturer, employing more than forty 
persons. The factory of X. & that of Y. 
were respectively worked by separate & 
distinct electric motors, driven by electricity 
generated & supplied by the electricity 
undertaking of a municipal corpn. & each 
factory had a separate meter. ithout this 
supply of electricity the electric motors could 
not be driven :—Held: mechanical power, 
namely, electrical current, was supplied to 
different parts of the same building within 


et ae ar ae P. : Loh i, 79 ; sect. we (1). rayne th es building 

.G.R. H ox, ©. C. » D.C. was a tenement factory, e e owner, 

80. Add. Annotation :—As to (1) Consd. Dew v. was responsible under sect. 14 (6), (7) of the 

- United British 8.8. Co. (1928), 189 L. T. 628. Act rn natag oor case ct i 

91. Add. Annotation :—As lo (2) Consd. & Expld. provide ughout the factory, including 

r the two floors occupied by Y., should be 
Mumby v. Volp (1929), 141 L. T. 663. maintained in good condition & free from 

92. For “69 L. T. 622” read 79 L. T. 622.” obstruction.—Mumsy v. Vo, [1930] 1 K. B. 

98a. Duty to keep in repair & free from obstruction 460; 99 L. J. K. B. 218; 141 L. T. 683; 93 
—Part of factory In occu»ation of lessee.}|—-The J P. 197; 27L. G@. R. 504, D. C. 

Part I1V——Dangerous and Unhealthy Industries. 

118. Add. Annotations :—Folld. Manchester Ship such hatch shall either be fenced to a nae 
Oanal Co. v. Director of Public Prosecutions, of three feet or be securely covered .. .’ 
[1930] 1 K. B. 6547. Refd. Hamilton v. Held: (1) the duty of fencing or covering a 
Shelton Iron, Steel & Coal Co., Leigh vw. hatch, in compliance with reg. 34, which 
Same, Timmins v. Same (1926), 96 L. J. K. B. was not in use but which had been used 
295; Lewis v. Guest, Keen & Nettlefolds, during the process of unl a ship lay 
Watkins v. Same, Tucker v. Same, Ingram v. upon the person who by himself, his agents, or 
p. Nixon's Navigation Co., [1020] A, 0. 44. tact pen tie euer aiasten, < oficae re 
v. Nixon’s Navigation Co., not upon oO ; , oO cer in 

187. Add, Annotation :—Folld. Manchester Ship charge of the ship; (2) for the purposes of 
etn rite Breas of Public Prosecutions, a ‘oor er eae epvering of = pigs libsaine 
[ ] 547 adin 

188. Add. Annotation :—Refd. Manchester Ship the ship was ancillary to the main work of 

unloading, & the work of unloading was not 
ny ae Sgr via of Public Prosecutions, completed t il th eb atch was covers a 
MANCHESTER SHIP CANAL Co. v. DIRECTOR 

saa rags Regulations, 1925, reg. 84.]—— OF PuBLic PROSECUTIONS, [1930] 1 K. B. 
mate chin'ens aeishwott it acy baw ota BA BE Lag MB. 800) LAE 118) 66 
hold exceeding five feet in depth measured ee de : ieee ik Ta: 
from the level of the deck in which the hatch | 153. Add. Annotation :—Refd. Stroud v. Hath Gas 
is situated to the bottom of the hold, is not Light & Coke Co. (1927), 187 L. T. 623. 
in use for the pee of goods, coal, or other | 158a. —-— ‘‘ Temporarily used ’’—Machinery not 
material, or for trimming, & the coamings in actual use J —By Factory & Workshop 
are less than two feet six inches in height, Act, 1901 (c. 22), s. 79, the Secretary of State 

defts., in failing to fence the line of | machine whereby deceasod was injured al inj caused by a breach 

ahafting, had contravened Factory = & died. The jury returned a general of an absolute statutory duty’ 

Workshop Act, 1901, 8. 10 (1) (a), & verdict for deft. Hel ad: in the for the nenent of a ua, of 

should be eoasie .— MINISTRY = ticular oiroumstances there shoul be | which D os Ay . member.—-BOURKE © 

LABOUR FOR NORTHERN IRELAND ao new trial, there ha been a mis- | B & Lewis, Lrp. (927), 

Oowpy & a (19299) N. I. 110. —IR. perked on the < question of contribu- {; 38 C. L. me 27S. R. N. 

81 iii, ——- -———- 1 ——.}—In a neereonce upon basket the ty 339 ; ios7i Argus L. R. 3 Aus. 

employes aged ing ais ote deceased rg Lip. (1984), 840. Le R. PART IV. SECT. 2, SUB-SECT. 1—D. 

all that d F a 

Factorics & Sho Shope 4 hot, comer 83 iv o_o Oh _ | theme Gueetion for tone Buskrr ©. 

neglected & omitted securely or at all tributory n aigonce Bn not a defiance, to HEITON & Co., {1930} I. R. 17.— 

to fence the dangerous parts of a | an action a fo reco damages for | IR. 
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186. 


198. 
193. 


206a. 


PART V. SECT. 3, SUB-SECT. 1. 
i. —— Automatic vending machine. ] 


was away duri 
11.30 to 2.30, their hours of euper: 
employer had contravened the above 


achine 
attached to a tel ph pole in a public 
street is not a “ ake ” within Shops & 
Offices Act, 1921-22. 
of an automatic machine which is part 
of a shop but which can be operated 
from outside the shop.—LiGHTFOOT v. 
Huan & G. K. N 
N. Z. L. R. 848.——-N.Z. 


sk. pace par BE finye po for meals— 
hether part o ra of empimpment— 
Shops Act,1912 (c. 3), 8. 1 (3) & Sched. I.) 
—Two employees 
. work at J am. & 


Vol. XXIV.—Factories and Shops. Cases 158a—2lla. * 
' may make regulations in respect of dangerous 


machinery. By sect. 105 the provisions of 
the Acts with respect (infer alia) to fines in 
respect of death or injury are applicable as if 
any premises on which machinery worked by 
steam, water, or other mechanical power is 
temporarily used for the purpose of the con- 


‘struction of a building or any structural work 


in connection with a building were included 
in the word “ factory,’’ & as if the person 
who, by himself, his agents or workmen, 
temporarily uses any such machinery for the 
before-mentioned p se were the occupier 
of a factory. The Secretary of State, in 
pursuance of s. 79, made certain regulations 
casting upon employers of workmen the dutv 
of fencing floor-openings with a suitable guard 
rail & toe board or other efficient means :— 
Held: (1) the words ‘‘ temporarily used ’’ are 
not confined to the actual moment when the 
machinery is in use, but extend to the whole 
period during which the machinery is available 
for use in the constructional work, & there- 
fore that persons who had brought such 


machinery upon the premises were liable to 
conviction as the occupiers of a factory in 
respect of the death of a workman who fell 
through an unfenced shaft at a time when — 
the mechanical hoist for which the shaft was 

made was not in use; (2) the words 
‘“‘employers of workmen’ imposed upon 
sub-contractors, engaged in laying floors in 
a building in course of erection, liability in 
respect of the death of one of their workmen 
who fell through an unguarded well hole which 
the sub-contractors had left for a staircase in 
the construction of which the sub-contractors 
were not concerned.—- BARNETr v. CAXTON 
FLoors, Lirp., BUTLER v. KLEINE PATENT 
FrreE Resistina FLroorina SYNDICATE, Lrp. 
(1928), 140 L. T.188; 93 J. P.59; 45 T. L. R. 
141; 27 L. G@. R. 27; 28 Cox, O. O. 568, D.C. 


180a. -——- Regulations binding on ‘‘ employer of 


workman ’’—-Liability of sub-contractor. ]— 
BARNET?Y v. CAxTOnN Fioors, LTp., BUTLER 
v. KLEINE Patent’ Firm ResistTine FLOORING 
SynnicaT#, Lrp., No. 158a, ante. 


Part V.—Conditions as to Employment and Wages. 


Add. Annotation :—Refd. Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Traction 
Co., etc., etc. (1930), 99 L. J. K. B. 428. 
Add. Annotation :—As to (1) Consd. Ruther- 
ford v. Trust Houses, (1926]1K.B. 321. — 
Add. Annotation :—As to (2) Distd. Ruther- 
ford v. Trust Houses (19265), 89 7. P. Fo. 682. 
Shops Act, 1913 (c. 24), s. 1.— 
Where the occupier of premises for tic sale 
of refreshments, whether licensed for the sale 
of intoxicating liquor or not, elects under 
sect. 1 (1) of the above Act that instead of 
the provisions of Shops Act, 1012 (c. 3), s. 1, 
with regard to holidays, the provisions of 
sect. 1 (1) (a), (b), (c) & (d) of the above Act 
shall apply to shop assistants employed on 
the premises wholly or mainly in connection 
with the sale of intoxicating liquors or re- 
freshments for consumption on the premises, 
he must be taken to elect to adopt the 
extended definition of shop assistant in 
sect. 1 (5) of the above Act, namely, that 
‘“‘shop assistant’’ includes ‘all persons 








wholly or mainly cmployed in any capacity 


Act by not allow! 
automatic vending m 


p 
Qu. c+ the cage 


different classes, 
vegetables, are k 
his shop open for t 


BILL, LTD., [1929] 


a shop began 
stopped work at 


conduct of a 
which the 


PART Vv. SECT. 3, SUB-SECT. 2.--A. 


ei. —-— ——.}—IJt is unlawful for 
the keeper of a ‘sho 


in 
t 


overlies duri hours 
“Re of erocerion | is prohibited, although 
the same shop is used for the conduct 
of a“ furtive tea-room,”’ & for the sale 


tea room dur 
sale of goods which are not 
exempted by Shope Act, 1925, {s pra- 
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them an interval 
of three-quarters of an hour between 
those hours.— HUTCHISON v. CUMMING, 


for gales 
n-which the 


at the premises in connection with the 
business there carried on,” & he cannot 
afterwards be heard to say that any person 
so employed is not a shop assistant.— 
RUTHERFORD v. TRUST Houses, Lrp., (1926) 
1K. B. 821; 05L,. J. K. B. 871; 1384 L. T. 
630; 00 J. P. 62; 42 T. L. R. 148; 24 
L. G. R. 245; 28 Cox, ©. 0. 161, D.C. 


2i1a. Right of local authority to make closing 


order ‘‘ not being earlier than 8 o’clock ’’— 
Order requiring closing at 7 o’clock—Effect 
of Shop (Hours of Closing) Act, 1928 (c. 83), 
s. 4.)--Held: a closing order under Shops 
Act, 1912 (c. 3), requiring sweet dela 
close at 7 p.m. was not saved by Shops 
(Hours of Closing) Act, 1928 (c. 38), 8. 4, 
since the provision fixing the closing hour 
at 7 p.m. was inconsistent with the special 
provision of the 1028 Act that a closing order 
in respect of such shops might fix an hour 
“not being earlier than 8 o’clock in the 
evening.”-+KENYON v. STREET, [1931] 1 
K. B. 305; 100 L. J. K. B. 214; 144 1. T. 
403; 96 J. P. 38; 47 T. L. R. 1073 20 
L. G. R. 100; 29 Cox, C. C. 227, D.C. 


aoa pee preteens erecta Mh | Ro eee ts Ns A TAS | rON EES YS cE ER Atm <1" meek: mech ee oti otetelte men cente & 
ee 


hibited.—-WEYMOUTH v. SHACKOLOTH, 
22 Tas. L. R. 7.—AUS. 
fi. Meaning of ** open," }-~A. 
shop is open for t 3z when It is 
iaae accessible to customers for that 
urpose.— DEVONISH v. PorTeR, [1928] 


. A. 8S. R. 298.--AUS8. 
211 1. Customer in shop before closing 





which goods of | », Failure to complete purchase in 
uding fruit & ione_-Bhope (Early Cloying) Act, 1920 
keep | (@ 5g), Sched. I, Art. 2 (1).J—~An 

ose of selling 


auctioneer, who had closed his pre 

to the public at the appointed hour, 
but continued after that hour to con- 
duct retail sales by auction to F oshard 
who were already collected within the 


of frult & ‘vegetables.—HUNN  v. mises, was held rightly convicted, 
phe a wi fuses pea we REYNOLDS, 22 Tas. lu. Rk. 64.—AU8. A Respect that, while an auctioneer 
un 11.45 a.m., the other from e ii. —— ——.}—It is lawful for the | might complete any transaction which 
: pm ate 3 pm., approximately — kee r of a ahop, in which oods of wae ie proer a“ ne ie Rigisatiee g 

: each of the employees classes are kep sale, 
thoug ng of the period keep cach shop open for the fide | he was not entitled thereafter to put 


ap further articles to auction.— 
GORDON v. SOMERVILLE, (192818. C. (J.) 
45.—B8COT, 


hours in 


Cases £38200. - Exousn 4 ‘AND 5 Bacon Didher Sorrumeien. 


6-288. Add. Citation :—previous upoctabiain: a: 

nom. SHARMAN v. UNION Thon Works Co. 

| (1852), 3 Car. & Kir. 298, N.P. : 

: 286. Add. Annotation :—Refd. Pritchard v. Fame 
Clay (Wellington) (1925), 42 T. L. R. 189. 

261. Add. Annotation :—Refd. ees Mill Co. 
v. Hart (1926), 48 T. L. BR. 73. . 

268, Add. Annotations :—Apld. Jones v. Harris. 

(1928), 48 T. L. BR. 1. conse: Hart v. Rivers- 

dale Mill Co., [1928] 1 K. B. 176. Expld. & 


Distd. Sagar v. Ridehalgh & ‘Son, Ltd., [1931} Ann on 310 





workers Bececiesteine: as the. sectinaration 


for good, merchantable cloth, & paid her the 


. balance as her wages :—Held: this deduction 


was. not illegal as: being in contravention of 
the Truck “Acts.— Hart 'v. RiverRspaLte MIL. 


ae [1928] 1 K. B. 176; 06 L. J. K. B: 691; 


gta 915. P. 185; 43 T. L. R. 306; 


71 Sol. Jo. 407 yan ae . §. C. sub nom. 
RIVERSDALE Mira, Co. a, {1927} 1K.B. 
024, D. C.: 


Apia. Sagas vw ‘Ridebalgh, H. & Bon, Ltd., 


1 Ch. 310. 't 2640, ——.}—Pitf. was a weaver in dette.’ employ- 


264a, ——.)—Applt. was employed by resps. as 4. 
- . moulder of iron pipes upon meee ae under 
an agreement by which app to be paid 
Bid. for a complete pipe an ‘fon defects, & 
other & smaller agreed prices for agg de- 
fective in specified ways, ¢.g., 53d. for a pipe 
that was bent. These agreed prices were 
fixed at the time of applit.’s ec pley ment: 
No notices containing the terms of the agree- 
ment were ke ep by by resps. as required by 
Truck Act, 1896 (c. 44), 8 & no particulars in 
writing were supplied to applt. as required 
by thet Act :—Held: the agreement was a 
clear attempt to evade the above Act. The” 
workman was employed to mek pipes of fuil 
length & free from defects, & in paying the 
smaller prices for defective pipes resps. were 
g deductions “ for or in respect of bad 
or negligent, bdier or injury to the materials 
or other property of the employer.’’— 
PRITCHARD v. JAMES ‘LAY (WELLINGTON), 
Lrp., [1926] 1 K. B. 288; 95 L. J. K. B. 107 ; 
184 L. T. 244; 905.P.15; 42 T.U. R. 189 ; 
70 Sol. Jo. 266 ; 28 Cox, C. C. 122, D. OC. 
ae Riversdale Mill Co, v. Hart, [1927] 
264b. ——.]—By order dated Mar. 3, 1897, the 
Secretary of State exempted from the pro- 
visions of Truck Act, 1896 (c. 44), persons 
engaged in the weaving, of cotton in the | 97g 
county of Lancashire esp., & Pails of - 
cotton in Lancashire employed by opps ’ 
was negligent in performing certain wor 
in accordance with a custom which had long, | 277. 
existed in the Lancashire trade, the em- 
ployers deducted a reasonable sum from the 
. standard list’’ rates of wages which had | 279. 
been agreed between the employers’ & 


*« 


ment & his wages were calculated on the 
scaoeihe & kind of cloth woven in each week 
in accordance with a on list of prices 
agreed between the employer’s & workmen’s 
unions. According to the list of prices, Be 
became entitled for the week ending Aug. 1 
1928, after agreed deduction to a sum of 
£2 5s. Oid., but defts. only paid him 
£2 48. Old., claiming the right to ; deduct la. in 
rs righ f three yards of cloth woven with a 
fault rendering them unmerchantable. The 
evidence showed that it had been the practice 
of the mill for many years to make deductions 
for work not done with reasonable care & 

skill, the deductions not exceeding in amount 
the fhe ions sustained by the employers & often 
not being exacted. A similar usage existed 
in the bulk of the mils err yans on the 
Lancashire weaving trade, though some of the 
mill owners were trying to do without deduc- 
tions :—Held : this practice was not rende = 
illegal by the Truck Act, 1831 (c. 87), s. 3, 
as it did not involve a deduction for bad 
work from ascertained wages, but a deduction 
for bad work made in calculating the wages.— 
SaGaR v. RIDEHALGH (H. y & Son, Loro., 
[1931] 1 Ch. 310; 100 L. J. Ch. 220 ; 144 
L. T. 480 ; 95 J.P. 42; 17. L. R. 189 ; 29 
L. G. R. 421, C. A. 


Add. airs eke = ld. Hart v. Riversdale 
Mill Co., [1928], . 176; Sagar v. Ride- 
halgh & Son, td. w1081) 1 Ch. 810. 

Add. Annotations ety Hart v. Riversdale 
Mill Co., [1928] 1 K. B. 176. Refd. Sagar v. 
Ridehalgh & Son, Ltd., [1931] 1 Oh. 310. 
Add. Annotation : --—Refd. Sagar v. Ridehalgh 
& Son, ltd., [1931] 1 Ch. 310. 


Part VI.—Administration and Penalties. 
209, Add. Annotation :—Retd. Atkinson v. L. & N. B. By. (1926), 42 T. L. R. 79. 








_ PART V. SECT. 5, SUB-SECT. 2.— | with selling certain non-exempted | the comp! b the employee an 
B. (b). goods after prohibited hours. A Gom- alegation that had gommitesd the 
ni. Dedt owed to third .p- | Plaint purporting to be for a act charged without the employer’s 
PItl., who was employed b was | Offence was laid against an em ores: knowl consent or ivance :~— 
indebted to me Deft. wi with the |. this eee was bad 4 h | He dt the complaint 
Gunsent St pitt, pela tie emeant: | the. eaiae m tranenctlon. ‘The eanpl Nomthoore, “Erp 11530] 
Pitt 00. out o 8 iv. v . > 
Pi rubeocuantiy tg rovaver iH trate di co sale eee mares 
unt on the un 8 - | Spoor : ; 
ment to the Ww co. was 8 anten- aint the employer, the _ al. Prosecution by Chief I of .. 
vention of the Truck Act :—Held : complaints, by consen nt, » being hk eard | Foctorice—Liability as to } The 
ciroumstan was : was no evidence 3 
neta S eenites vention of Truck A Ast. statutory defence provided by ‘pect. a3 Tasinania may quite property roge- 
Pribauns Copan Fimups, Lrn. v. | of Marly: ot that the e peoples cute affenves under Shops Aot, 1925, in 
NEerisEn (183 )» WwW. AW L. R. $4.--- | bad ‘used. due to enforoe the { his official capacity, & so long he 
a el ema berm commdcend ‘without ( tr per dait's’ cotte oF an unstiscbeatet 
PART Vi. SECT. 3. the employer's knowledge, comment or | | ition.--REYNOLDS #. 


206 ii, ——-.}--Resp. waa charged conn There was, however, in { 32 Tas. L. R. 57.—AUB. 





Vol. xv. Cases 164186, 


FAMILY ARRANGEMENTS. 
Part II —Validity and Effect. 


164. Add. Annotation :—Roefd. Parr 


[1926] A. C. 239. 


Doreen 


PART I. SECT. 3. 


32 1. —— ayo the usual type of 
family arrangement, unless any item 
of a rouerty which is admitted by all 
the Bibi to belong to one of chem 
is allotted to another there is no 
*¢ aac nenee ”» or other transfer of owner- 


-s binding | family arrangement of 
be ane orally, & if 
toads yell a no question of registration 
ariges, b arrangement is fol- 
lowed by a writing containing reference 
to it, then the qnestion is whether 
ee i the terms «f the arrangement 
have been “ reduce: to the form of a 
document,” ¢.¢. forrnally recorded in 
a document with the pu ing that the 
should be evidenced by that document, 
& that is a gq on of fact in each 
case to be determined upon a considersa- 
tion of the nature & parescology of the 
writing & the circumstances which 
& the purpose with which it is written. 
—Ram GOPAL v. TULSHI RaM (1928), 


a em tea we meme ot 


Curnarvon's 


Chesterfield 8. E., Re Carmarvon’s Highclere 
S. E., [1927] 1 Ch. 138. 


I. L. R. 51 All, 79.— IND. 


ee a SECT. 1. 


——, H GOPAL v. BIHARI 
Lat (1927), ‘ “i 7 60 All. 284.—IND. 


t i. ——.]—Wherce it ts proposed us 
substitute the trusts of a deed 
family arrangement for those sininined 
in a will of which probate has been 
granted to certain named exors. it is 
proper to provide in such deed for the 
release of the sald oxora. from their 
obligations under the will & for tho 
vesting of the property in the exors., 
or in such person or persons as are to 
hold it, upon the trusts comprised in 
the deed ; & when the approval of the 
ct. is sought for such a deed, & when 
there are infant beneficiaries, thore 
should be evidence bofore the ct. from 
which it could properly be inferred 
that the deed is beneficial to such 
infants.—Re SNELLING, SNELLING ». 
Hanna, (1930) N. Z L. R. 426.—-N.Z, 


ve ae 165. Add. Annotation :—Consd. He 


Ca ee 


ary nee 


PART II. SECT. 7, 


186 il, —~—- ——~—.}--HAWKINA 0. 
ae [1928) 4 D. I. R. 188.-— 





PART II. SECT, 8, SUB-SECT. 1. 


sa. Compromise between husband & 
wife—HReapecting eee 8 pr Pate is 8 -Oon- 
cealment of fact b }—Specific 
prtoemanoe pl “ an agreement 
the Wnglish form made between 
hushand & wife, Armenian Christians, 
in the nature of a family comprominaa 
respcoting the wife’s separate property 
In the answer of the wife it was 
alleged that property purchased by 
the husband been concealed by 
him from ber when she executed the 
agreement :—Held: under the olr- 
cunstanees, that fact even if proved, 
was not sufficient to entitle the wife 
ty trent the agreoment as a nuolilty.— 
GREGORY v. COCHRANE (1860), 8 Moo. 
Ind. App. 275. -—-[ND. 


Cases 6—S5a. 


6. 


-Enciiso anp Emprme Dicrest SuPPLEMENT. 


FERRIES. 


Part |.—Definition and Nature of Ferries. 


Add. Annotation :—Generally, Consd. Bourne- |: 


mouth-Swanage Motor Road & Ferry Co. v. 
Harvey & Sons, [1930] A. C. 549. 
For the paragraph in the original volume sub- 
stitute the following paragraph :— 


-—-—,.}+—Defts., under a statute of 1791, built 


85. 


35a 
51. 
55a 


ae = 


9i. A franchiae— Under licence from 
Crown.)—A ferry fs a fr 
no one can erect without a 


a toll-bridge in place of an ancient fe on a 
public highway, & also approaches which by 
the Act were to be considered as part & parcel 
of the bridge. Pltfs., the county council, 
owned land adjoining one of the approaches 
& built a school on it. Defts. denied pltfs.’ 
right to free access to the school over the ap- 
proach :—Held: as the old highway consisted 


- of the approaches to the ferry plus the passage 


CT Ae Oe aS 


across the river, & the substituted highway 
consisted of the approaches to the bridge plus 
the bridge, & as the old approaches were 
highways to which owners would be entitled 
to access, the substituted approaches were 
highways by which adjoining owners had 
similar rights of access, & defts.’ claim was 
ill founded.—YORKSHL:E, East RIvDING, 
CouNnTYy COUNCIL v. SELBY BrRipG@E Co. OF 


13a. 


31a. 


PROPRIETORS, [1925] Ch. 841; 95 L J. Ch. 
86; 1383 I. T. 628; 41 T. L. R. 602; 69. 
Sol. Jo. 775; 23 L. G. R. 547. 


—-_—- ——— Persons able to cross on foot 
at low water.|—(1) Held: a franchise ferry 
between South Benfleet & Canvey Island had 
been granted to pltfs.’ predecessors in title. 

(2) The case is unique in one respect 
because at low water the tidal creek can be 
traversed on foot (ROMER, J.).—LAYZELL v. 
THOMPSON (1926), 913. P. 89; 43 T. L. R. 58; 
affd. (1927), 96 L. J. Ch. $32, C. A. 


—_—— .|—The landing stage constructed. 
in Poole Harbour at South Haven Point by 
the Bournemouth-Swanage Motor Road & 
Ferry Co. under their private Act of 1923 
is the private property of the co., & they are 
entitled to prevent any one from using it 
except in connection with their ferry & on 
payment of the appropriate tolls.—-BOURNE- 
MOUTH-SWANAGE MoToR Roap & FERRy Co. 
v. Harvey & Sons (1930), 144 L. T. 182; 95 
J,.P.9; 47T. LR. 16; 29 L. G. R. 22, C. A. 


& 








Part 1]——Creation and Transfer of Ferries. 


34. Add. Annolations :—As to (3) Refd. Layzell v. 


Thompson (1926), 43 T. LL. R. 68. . As to (65) 
Consd. Bournemouth-Swanage Motor Road & 
Prat Co. v. Harvey & Sons, [1080] A. C. 
549. 

Add. Annotations :—Consd. Bournemouth- 
Swanage Motor Road & Ferry Oo. v. Harvey 
& Sons, [1080] A. C. 549. Refd. Layzell v. 
Thompson (1926), 43 T. L. R. 58. 

-|—- LAYZELL v. Tompson, No. 





18a, 


” es 


ante. 


Add. Annotation :—As to (2) Refd. Layzell v. 
Thompson (1926), 43 T. L. KR. 58. 

Extent of right—Whether exclusive right of 
ferry—Construction of Act.)—By a private 
Act pltfs. were empowered to make & main- 
tain a motor road from South Haven Point 
in the parish of Studland in the county of 
Dorset to a public road leading from Studland 
to Swanage. By sect. 56 of the Act they 
were empowered to establish, maintain, work 
& use a ferry service for ngers, animals 
vehicles & goods between the Sandbanks & 
South Haven Point within Poole Harbour. By 
sect. (2, passed for the protection of the Poole 
Harbour Comrs., pltis. were req to 
establish or acquire & thereafter continuously 
work the ferry by means of a vessel propelled 
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PART I. SECT. 1. 


franchise, that 
Hoence 


an mee TR oper ere meats: 


from the Crown. It is publict juris, & 
when a ferry is erected, another cannot 
be erected without a licence; 
Crown has a remedy a quo wvrranio, 


by steam on a chain cable system, & by secta. 
62, 97, passed for the benetit of certain land- 
owners, they were required to provide from 
seven o'clock in the forenoon when summer 
time should be in force & from eight o’clock 
in the forenoon at all other times of the year 
until one hour after sunset on every day a 
minimum hourly service of vessels from each 
shore. The two sects. contained provisions 
enabling Poole Harbour Comrs. & the land- 
owners respectively to exercise certain powers 
& rights in case pltfs. should cease working 
the ferry or fail to work it continuously & 
efficiently. They established a ferry service 
in accordance with these provisions :—Held : 
the Act did not confer on pltfs. an exclusive 
right of ferry, & that they were not entitled 
to an injunction restraining defts., who for 
many years before the Act. had in fact carried 
assengers between the Sandbanks & South 
daven Point without claiming any franchise 
entitling them to do so, from carrying 
passengers bicycles & goods across the mouth 
of Poole Harbour within or near the limits 
of pltfs.’ said ferry.—BouRNEMOUTH-SWAN- 
AGE MoToR Roap & FERRY Co. v. HARVEY 
& Sons, [1980] A. C. 549; 99 L. J. Ch. 387 ; 
148 L. T. 313; 46 T. L. R. 489; 28 L.G. R. 
351, H. L. 
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& the former grantee has » remedy by 
action.—81R4AJGANJ LocaL BoarRpD 
the f ) « Bupmswak Patni 


Vol, XXIV.—Ferries. Cases 65-—15la. 


Part. IIl—Rights, Duties and Liabilities of Ferry Owner. 


65. Add. Annotations :—Refd. Layzell v. Thomp- 
son (1926), 43 T. L. R. 58 
Swanage Motor Road & Ferry Co. v. Harvey 


& Sons, [1930] A. C. 549. 


66. Add. Annotations :—As io (1) Consd. Bourne- 
mouth-Swanage Motor Road & F 
v. Harvey & Sons, [1930] A. C. 549. Generally, 
Refd. Winsford Entertainments v. Winsford 


; Bournemouth- 


Kast Rid 


U. D.C. (1924), 23 L. G. R. 254; Yorksbire 
ing Oounty Council v. Selby Bridge 
re {1925} Ch. 841; Bournemouth-Swanage 


Road & Ferry Co. v. Harvey & Sons 


‘erry Co. | 87. 


otor 
(No. 2) (1980), 144 L. T. 132. 


Add. Annotation :—As to (2) Refd. Bourne- 
mouth-Swanage Motor Road & Ferry Co. v. 
Llarvey & Sons, [1929] | Ch. 686. 


Part 1V.—Disturbance of Ferries and Remedies Therefor. 


109. Add. Annotation :—Generally, Retd. Bourne- 
mouth-Swanage Motor Road & Ferry Co. v. 
Harvey & Sons, [1929] 1 Ch. 686. 


150. Add. Annotations :—As to (1) Refd. Metcalfe 


v. Boyce, [1927] 1 K. B. 758. As to (3) Consd. 
Bournemouth-Swanage Motor Road & Ferry 


PART IV. SECT. 2, SUB-SECT. 3.—B. 


sh. Proof of acquisition of termini 
sufficient —Proof of origin unnecessary.) 
—In an action by a railway co. to 
interdict defender from conveying 
assengors for hire across a ferry :— 
field; conveyances from the owners 
of the lands on either side of the ferry 
of their whole rights gave pursuers, 


13a, ante. 


in the absence of any rival title in 


favour of defender, a prima facie title 
to sue, without the necessity of 
averring on what their author's titles 
were founded,—-LONDON, MIDLAND & 
ScoTtTisH Ky. Co. v. MSDONALD, (1924) 
8, C. 835.-—-SCOT. 


PART IV. SECT. 2, SUB-SECT. 4. 
ad. Right of ferry exercised by 


37 


Co. v. Harvey & Sons, [1920] 1 Ch. 686. 
Generally, Refd. Layzcll v. Thompson (1928), 
43 'T. L. R. 58. 


15ia. ---—— —-—.]-—LayzeLL v. ‘THOMPSON, No. 


others.}~-1n an action by a railway co. 
to interdict defender from conveying 
assongers for hire across a ferry :-- 
field: aw defence that pursuers had not 
exorcised an exclusive right of ferry, 
in respect that other persons had, 
without protest, ferried passengers for 
hire, was frrelevant.---LONDON, Mrtp- 
LAND & SooTiieH Ry. Oo. v. M‘DONALD, 


2. Add. Annotations :—As to (2) Refd. Peech v. 
Best (1980), 99 L. J. K. B. 587. As to (3) 
Refd. Peech v. Best (1930), 99 L. J. K. B. 537. 

8. Add. Annotation :—Consd. Peech v. Best 


(1980), 99 L. J. K. B. 537. 


FISHERIES. 


Part |—In General. 


Add. Annotations :—Expld. & Folld. Nicholls 
v. Ely Beet Sugar Factory, [1981] 2 Ch. 84. 
Consd. Peech v. Best (1980), 99 L. J. K. B. 


4., 


537, 


Vol. XXV. Cases 2—176a..— 


Part tl.—Public Fisheries. 


29. Add. Annotation :—As lo (2) Refd. The Fager- , 50. 


nes, [1926] P. 185. 


48. Add. 


Annotation :—Refd. 
Swanage Motor Road & Ferry Co. v. Harvey 
& Sons (No. 2) (1929), 94 J. P. 10. 


cldd. 


Annotation :—-Refd. 


The Harkaway, 


[1928] P. 199. 


Bournemouth- | 57. 


J.V. 158. 


Add. Annotation :---Refd. South Staffordshire 
Mines Drainage Comrs, ». Elwell (1027), 91 


Part Ill.---Private Fisheries. 


178. Add. Annotation :—-Consd. 
(1980), 99 L. J. K. B. 537, 


176. Add. Annotations :—Refd. Abrahams» Mac- | 
Fisheries, [1925] 2 K. B. 18; Roe v. Russell, 


{1928] 2 K. B. 117. 


PART Il. SECT. 1, SUB-SECT. 1.——A. 
_ 2 ii, — Whether right to 
interfere with obstruction. }—Though 
every subject has a common right of 
fishery in the sea, a person in possession 
of a weir built below low water mark 
maintain trespass against a wrong- 
who interferes with his possession, 
though, as against the Crown, the weir 
was wro ly there.—-WILSON 12. 
CopyrRE & AULLINGHAM (1888), 27 
N. B, R. 320.—CAN. 

20 i. ~—— Between high & low water 
mark—ELffect of grant of soil.}-——-The 
fact that the soil between high & low 
water marks been granted doer pot 
interfere with the public right of 
eer aaa). aN v. CODYRE & ALLING- 
HAM (1888), 27 N. B. BR. 320.—CAN. 


PART Ill. SECT. 1, SUB-SECT. 1.-—--B. 
109 fi. —— Whether prescrip- 
tive right of fishing from old bunks 
le from new banks.}—Where 

the right of salmon-fishing had been 
ox from banks on the bed of a 
river for more than forty years, but, 
from changes in the river, new banks 
had been formed, one of which had 
existed for leas than that period :—- 
Held :, the possession of the tishings 
from this new bank was only an exer- 
cise of the right of fishing previously 
exercised from the former banks, the 
substantial right of fishing being the 
matter to be regarded & not the par- 
_ ticular stations from which the ht 
was exercisoed.—EaRrt. OF ZETLAND v. 
TRNNENT’S TRUSTERS (1873), 11 Macph. 
(Ct. of Seas.) 469: 45 Sc. Jur. 311.-- 


ene. _ 





may 
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PART lll. SECT. 1, SUB-SECT. 5. 
130 {. Inland non-tidal lake—Land 
ame land" etionatng lo take k 
oO ake. 
BfoDowaLp ¢. Lirxton (N. B.), [1926] 
8 D. L. R. 779.—CAN, : 7 


PART IIl. SECT. 3, SUB-SECT. 1.—A. 


& i. ——,}—By the charter of the 
City ‘of Bt: Tako, oll the lande  é 


218 eee atelier end ome 


: 
| 
| 


Peech 


v. 


Best | 176a. Fishing rights---Whether part of ‘‘ premises ”’ 


| within Landlord & Tenant Act, 1927 (c. 36), 


right of 





4 


. 
Ce ey 


waters within certain defined limits, 
bounded by low water mark, were 
grant.d by the Crown toe the city, 
with tu: tho rights privileges 
appurtonast thereto, including fishing ; 
& to the freenon & inhabitants of the 
city was grantex] the sole & exclusive 


wivilege of flahing, & erecting weirs ! 


retween high & iow water marks :- 
Held: the exclusive right of fishing 
granted by the charter did nof extend 
to any part of the sex shore beyond the 
bounds of the city, though it was 
within the harbour of St. John.--- 
Wirson v. CopyreE & ALIMNGHAM 
(1988), 27 N. B. R. 320.—CAN. 


PART III. SECT. 3, SUB-SECT. 1.—B. 


184 xi. -—— -}—LITTLE ov. 
Moyer, (1929) I. BR. 439.— IR. 

168 . ---~-- -—---.}-——-Defts. denicd 
the validity of the documentary title 
relied on, & further contended that, 
by the provisions of Magna Carta, 
the Crown was prohibited from grant- 
ing a several or sole & exclusive fishery 
In the locus in quo in case such was not 
existing in or before the year 1189, 
& any grant by the Crown contrary to 
the provisions aforesaid was nin) & 
void; that a several or sole & exclusive 
fishery In the locus in > {in or before 
the year 1189 did not in fact exist, 
& was not historically porsible; & 
that the said decumenta of title & the 
historical evideuce given showed that 
the claim to a several or sole & exclusive 
fishery in the locus in was modern 
in origin, & dated at the carliest from 
the times of Queen Elizaveth & King 
James J. :—Held: there was nothing 
in the terms of Magna Carta, c. 16, or 
the writings of ancient lawyers, or the 
judgmonté in modern cases to support 
fhe propusition that, whether the 
sev he was actually in the 
hands of the Crown at the time of the 
death of Henry 11., or In the hands of 
an asvignec or feudatory of the Crown 
or even of an intruder, the original 
act of a perpen must bave n 


Os fee 


effected by the Crown itself.—-Moonr® 


1 


| eee ene nee 


sure? 


nn re ee tee ee een etme a 


s. 5.) --Where an incorporeal right, such as a 
fishing, 
corporeal hereditaments by the same lease, 
& the lessee uses both for the purpose of his 


is demised along with 


nie’ —— ee 


vt. A.-G., (1029) 1. Ji. 391.---TR. 


bb. Fight of lesace to cul bushes along 
bank ey for fishing.|-—Pltt. by 
indenture under sval, leased to deft. 
for a term of years, with the right to 
renew, pitf.’s land ou the KE. Kiver, 
G. County, for fishing purposes, with 
the right to enter & use the same in 
such & Way Os ht bo necessary for 
fishing in suid river, Damages claimed 
by pitt. were for outting bushes along 
the bank of the river :—-Held: tho 
burden of proof was upon pltf., & the 
right to fish from the bank of the 
river anvolved the right to do such 
cutting ax was necessary for that 
ie aca McCKUEN v. PAVTILLO (1927), 
9 N.S. HK. 452.~-CAN. 


PART III. SECT. 3, SUB-SECT, 4. 

d i. -——- Latent of rights acqutred. |}— 
Held; the right which may be acquired 
by possession of forty oars on & graot 
of salmon-fishingy pertaining to landr 
situated on one aide of a river (a) is not. 
limited to the fisbings in that part of 
the river which Is .x adverao of the 
lands; & (6) inay cxtend to fishings 
beyond the medium flum of the river.— 
EaRL OF ZETLAND v. TENNENT'S 
TRUSTEES (1873), 11 Macph. (Ct. of 
Sess.) 469; 45 Sc. Jur. 311..—SCOT. 


PART III. SECT. 4, SUB-SECT. 2. 
_sd. Ownership of land alndting on 
river—Tenant at will.}—A person in 
feptgarie of Jand bordering on a non- 
idal river, as a tenant at will of the 
owner, is entitled to be treated as a 
riparian owner, so far aa da the 
right of fishing.—-PHAL 9 VENNING 
(1882), 22 N. , rR. 303,.——CAN. 


PART Ill. SECT. 5, SUB-BECT. 1.—A 
m i. -)—LITILE v. 
MOYLETY, {1929} I. R. 4 9.—IR. 


PART Ill. SECT. 6, SUB-SECT. 2.-—C. 


o {. ——- Centuries.}-MooRE »v. 
A.-G., (1928) I. R. 191.—IR. 


oomeere 0 eee 


Cases 176a—407a. 


trade or business, the incorporeal right is 
part of the “ premises’ within above sect. 
Therefore, on the expiration of such a lease, 
the lessee, if he can show that the compensa- 
tion for goodwill to which under the Act he 


would be entitled would not compensate him |- 


for the loss of goodwill if he removed to & 
carried on his trade or business in other 
premises, may require a new lease of the 
premises which shall include the incorporeal 
right demised by the original lease.— 
WHITLEY v. STUMBLES, [1930] A. C. 544; 99 
L. J. K. B. 618; 143 L. T. 441; 46 T. L. R. 
555; 74 Sol. Jo. 488, H. L.; affg. S. 
sub nom. STUMBLES Vv. WHITLEY, [1980] 1 
K. B. 39 393, C.A 


348a, --— —--— No right to set up jus tertii.]-— 


856. 
366. 


In an action of trespass a deft. cannot set up 
a jus tert against a possessory title. The 
same rule ue to an action for polluting 
a several fishery & damaging the fish.— 


353a. 


ENGLISH AND Empree Dicest SUPPLEMENT. 


NicHotzts v. Ety Breer SuGaAr Facrory, 
[19381] 2 Ch. 84; 100 L. J. Ch. 259; 145 


L. T. 1138. 

.]—In May & Oct. 1922, some dead 
fish were observed in a river, at a ‘spot below 
that from which a drain-pipe leading from 
certain gasworks entered the river. Samples 
of the effluent from this pipe were taken on 
each occasion, which, on analysis, were found 
to contain matter highly aca to fish. 
The owner of the fishing rights over that part 








of the river affected commenced an action 


for an injunction & damages against the 
owners of the gasworks:—Held: it was 
satisfactorily proved that the effluent from 
the gasworks was, on each occasion, the 
causo of the death of the fish, & pltf. was 
entitled to an injunction & damages.— 
GRANBY (MARQUIS) v. BAKEWELI. URBAN 


Part 1V.——Fisheries in relation to Navigation. 


Add, Annotation :—-As to (2) Refd. The 


Carlgarth, The Otarama, [1927] P. 98. 


Add. Annotation :--Retd. The Carlgarth, The : 





368. 


District Counctn, (1923) 87 J. P. 105; 21 
L. G. BR. 329, 

Otarama, [1927] P. 93. 

Add. Annotation:—As to (2) Refd. The 


Carlgarth, The Otarama, [1927] P. 93. 


Part V.---Statutory Enactments relating to Salmon and 
Freshwater Fisheries. 


887. Add. Annotation 


:--Refd. I. R. Comrs. v. Forth Conservancy Board, [1931] A. C. 540. 


Part Vl.—Statutory Enactments relating to Salt Water 
Fisheries and Sea Fishing. 


485. 


fare oe 


286 1. Right of way—d: right to repair 

critlanienenta. ie 

had been granted in respect of two 
jeces of land, 


Add. Annotation 
ee ee 137 da Ph: 


:---Refd. Everton v. Walker 
504, 
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PART Ill. SECT. 7. 


nets used contr: 


}---Where right of fishery & rect. 80 of the 


surrounded on all sides 





a aimilar provision ; 


497a. - 


Game & Fisheries Act, s. 6°(5), makes it. 
the duty of every over seer to seize all 

y to the regulations, 
ominion Act makes 
by s. 3 


Jurisdiction of superintendent— When 
arising. b- Pitfs., who were the owners of a 











a et ce Se Re en es er 


aes close time. In spite of yee 
they caught 165 salmon during eleven 
succosaive weekly close times :—Held : 
oer the owners were Ity of a con- 
re) re) 


hig embankment, & described in tho 
leaso as ** bheri Jame alkar ”' :-~Held ; 
the expression “ rights over fisheries ” 
found in Bengal Tenancy Act 
193, includes, also, the user of lanc 
for the purpose of fishing or for the 
purpose of repairing embankments in 
he interest of fishing.-—-Nanir Lab 
MANDAL . Priya Natio Ray (1929), 
I. LD. R. 56 Calo. 1170.—IND. 


oc i. ~—— Power to restrict ing for 
salmon—Riparian owners oak Ae 


tidal river. }—PHaIR v'. VENKING (1883), 
22 N. B. R. 362.—CAN. 

oc il, ——- —— Jtiparian asa i de 
estuary— Titles ircd 


acqui prior July, 
1867.J]—DELANEY t. McDonaLay (1883)" 
23 N. B. R. 139.—CAN 


PART V. SECT. 8. 
gi. --—~— To seize nets,)-—Ontario 


Dominion Act the Governor in council 
is empowered to appoint fishery 
officers, & by order in council the 
Provincial officers are in substance 
mnmade Dominion officers.—SERO v. 
GAULT eee 50 O. L. R. 27; 64 
DL. Rr. —CAN. 


PART V. aad a ceive 1.— 


sk. Within two hundred yards of weir 
—Weir eee supplyir water to mills, 
factori or na ton—. 
(ir. ) Ac, 185 c. 88), 8. 37. i ae 
v. QUIRKE, (1928) I. R. 231.—IR 


al. Keeping puree-seine neg R. 
McPHERSON ( . ©.), [1929] 2 W. W. R. 
‘141; 51 Can. Crim oan: 419.—-CAN. 


PART V. SECT. 5, SUB-SECT. 8. 


coer aie he owners of a 
uly removed we 
bag-nets 


n i, 
tag: net 
during th 
2 


, fish 
leaders of their 


guilty 
travention of Salmon Fisherics (Scot- 
land) Act, 18698 (c. 123), 8. 15 (2), 
in respect thnt compliance with byc 
laws did not avold the duty of observing 
the statutory prohibition aiainet 
fishing for or taking salmon d the 
weekly close time.—ABERDEEN HakR- 
BOUR COMRS. v. STOTT, {1927] S. C. (J.) 
35.—SCOT. 


pleas V. SECT. 6, SUB-SECT. 1. 


Duty to erect grating in tail race 
of *mili——Althouph banks of adjoining 
owner affected.|—Deft. was fined at 
erate sessions for failing to erect a 

g or lattice across the tail raco 
of ef his mill at a point where the tail race 
Poe the river ‘“F.”” The river 
eae Ved a river in which there are 
a For a certain distance before 
& at the point where the tail race re- 
enters this river it is bounded on both 
sides by lands that belong to an adjoin- 
ing owner, & not to the deft., the 
owner of the mill. There was no grating 


steam fishing boat, brought an action in the 
county ct. against deft., who was a member 
of the crew of the boat, claiming a sum as 
money lent by them to deft. 
in defence that the sum claimed had been 
paid to him as wages; &, further, that the 
county ct. had no jurisdiction, the question 
between the parties being a dispute con- 
wages within Merchant Shipping 
J4 (c. 60), 8. 387, which could only be 
dealt with by a superintendent thereunder. 
At the trial it was found as a fact that the 


Act, 180 
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Deft. alleged 
| 


. 197; 


sum claimed had been lent to deft., & that 


there was no real dispute concerning wages : 
—Held: (1) the county ct. had jurisdiction 





or lattice on the tail race where it 
diverged from or re-entered tho river; 
to construct the grating or lattice, it 
would be necessary to erect pliers that 
would project into the banks, on the 
side of the tail race, the rope of 
the adjoining owner. Deft. had started 
the necessary work of erecting the 
grating, but had abandoned it in conse- 
quence of the objection of the adjoin- 
ing owner to any trespass on his lands. 
Deft. had the use of the tail race from 
the moment it left his own lands until 
it reached the river: - Fleld: deft. was 
under a statutory obization by 4 & 6 
Vict. c. 106, 8. 76, to crect the grating 
even though it entailed an = inter- 
ference with the banks of the adjoining 
owner.— RR. (STHWART) v2 RECORDER 
a Hid LONDONDERRY, [1930] N. J. 


PART VI. SECT. 2, SUB-SECT. 1.— A. 


ri, —— Grant of licence—Validity of 
regulations. |—Sect. 69A of the I‘isheries 
Act provided, among other’ things: 
that, under Licence from the Minister a 
vessel] registered as a British ship in 
Canada & owned by ‘'a Canadian or 
a Canadian co. with its principal place 
of business in Canada,” is allowed to 
use an “ otter ” or other similar trawl. 
Moreover under this Statute, rules & 
regulations might be made by Order 
in Council, & the same were made 
providing that such licence could be 
granted only to ‘“ Canadian built ’’ 
vessels, & that after ae 1932, nono 
but such would be eligible for Ucencc, 
& further providing that after Apr. I, 
1930, a licence fee of one cent a pound 
on the fish caught, should be payable. 
This feo in the case of deft. would 
amount to between $130,000 to 
$150,000 a ycar:—Held: ar the 
regulations ignore tho statutory limita- 
tion to British ships registered in 
Canada or owned by a Canadian, etc., 
& fix as the condition upon which tho 
licence would issue that such sve be 
Canadian built, & such condition being 
obviously beyond the keope of the Act, 
& the delegated powers, such regula- 
tions are ultra vircs, unenforceable, null 
& vold.—lht. v. NATIONAL FIs6H Co., 
LTp., [1931] Ex. C. R. 75.--CAN. 

sm. Prohibition against use of nets— 
Accused charged as “ master ar person 
tn charge’’°—No evidence that accused 
on board.j—Held: as there warn no 
statutory provision making the master 
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as such, for a con- 
bye-law, &, as the 
bye-law might be contravened by 
‘“any person,” the prosecutor was 
bound to prove that. the accused was on 
board the vessel at the tline.—SHiacn 
v. FaRQuUAR, [1920] S.C. (J.) 88.-- 
SCOT 


of a vessel Hable, 
travention of the 


PART VI. SECT. 2, SUB-SECT. 1.-—C. 


80 Prohibition against use of crayfish 
pots —- Condemnation of boat & appur- 
tenances— Failure to summon dota 
owners, }— FISHERIES COMRS. 1. BUTTON 
(1925), 21 Tas. I, R. 8.—AUS. 


PART VI. SECT. 4, SUB-SECT. 4. 


sp. Bounty— Time of service on ship--- 
Regulations of December 10, 1897.}-—- 
on: R. (1907), 11 Exch. C. R. 164. 


PART VI. SECT. 5, SUB-SECT. 1. 


hi, --—- —-—.}--(1) To justify an 
entry by a foreign fishing vessel into 
Canasian§ territorial waters on the 
wremid of “stress of weather,” the 
weather nrust, be such as to produce in 
the mind of a reasonably competent, 
& skilful master, possessing courage & 
firmness, & well grounded bond fide 
apprehension that ff he remains outside 
such waters he w:li put in jeopardy his 
vossel & cargo. In each case the 
questions whether the master fairly 
& honestly on reasonablo ground 
believed it necessary to take shelter, 
& whether he exercised reasonable 
skill, competence & courage in tho 
circvaynstances, are questions of fact 
for the tribunal whose duty it Js to 
find the facts. 

(2) The Conveution of Oct. 20, 1818, 
between Great Britain & the United 
States, respecting fsheries & boundary 
lines, did not apply to the Pacifle 
waters so fur us fisherics were con- 
cerned, & therefore could not. be avail- 
able as justification for the entry Jn 
question.—-ThHrt MAy_ vw. H., [1931] 
S.C. R. 3874; 3 D. L. R. 35.---CAN, 


h ii. - so, (1) To justify, as 
against ineurrence of penalty under the 
Customs & Fisicries Protection Act, 
RS. C., 1927, 8. 10, o ae be fishing 
vessel entering Canadian territorial 
waters on the grenund of * stress of 
weather,” there must be such a con- 
dition of atmosphere & sea 4&3 would 
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to entertain the action notwithstanding the 
section, inasmuch as that ct. had all along had 
jurisdiction to entertain an action for money 
leat & the section did not either expressly or by 
implication exclude that jurisdiction ; (2) the 
jurisdiction of the superintendent under the 
sect. did not arise until a party to the dispute 
called him to decide it, & here no party had 
called upon him to do so.—STURLEY v. 
PowE LL, [1930] 1 K. B. 677; 99 L. J. K. B. 
142 L. T. 484; 46 T. L. R. 236; 
Asp. M. L. ©, 97. 


497b. —-— Jurisdiction of county court. }—SrTurLey 
v. POWELL, No. 497a, ante. 


Te ea nn ne ene eamemnmenainenandan nema mimastaaeaentenneteret ed 


18 


produce in the mind of a reasonably 
competent & skilful master, possessin 
courage & firmness, a well groundo 
bond fide apprehension that if he 
remains outside such waters he will 
put in jeopardy his vessel & cargo. 
A want of bona fides would abrogate 
any right or privilege to shelter given 
by the statute. Further, weaknesses 
in a@ vessel may be such, as Instanced 
in certain respects in the present case, 
as, cy, glass of inadequate thickness 
in pilot. house windows a small height 
from tho sea, constituting a special 
danger from waves, that any distress 
arising from them should be deemed 
a distress created by the owner or 
master himself. 

(Z) The Convention of Oct. 20, 1818, 
between Creat Britain & tho United 
States, rexpecting fishories & boundary 
lines, has no application to Canadian 
terrliorial waters on the Pacifie Coast, 
8O far us finberies are concerned, ven 
if it, bad, deft. vessels could claim no 
priviloge under it, as the only permission 
to take shelter Ino Canadian waters 
given by the proviso to art. 1 thereof 
Js opermiasion to enter “ bays or 
harbours,”” & the place where they 
were seized wus not shown to bo a bay 
or harbour.-- THA QUEEN Ciry v. 1, 
THE TILL Mov. Re; Pun BONRISE 0, 
K., [1931} S.C. OR. 3875 [lest] 3 
D. ba. Fe. 147.--CAN. 


PART VII. SECT. 2. 


bi. - .--- Division of proceeds—-Ship- 
wrecked sailors on board sealer. 1 
CONNELL ¥. RORKE (1850), 4 Nfld. 
lL. It, 394,—NFLD. 


PART VIII. SECT. 1. 


O fy nee eee, | Deft. was convicted 
by a district fjustico of an offence under 
fisheries Act, 1924, but the district 
justica omitted to order a forfeiture 
of the fish as required by the Act: - 
Held; the omission invalidated the 
conviction. PTANGNEY 1, KERRY 
CounrTy  Ditiger Jvusricu, [128] 
J. Kt, 358 ,--- IR, 


PART VI{Lf. SECT. 6. 

§26 §. General rule -— Jurisdiction 
ouated.J—TR. (MoorK) v. O'HANRATIAN, 
{1v27, 1. RNR. 4N6.— 1R. 

m be wen Re. HAKRAN (1912). 21 
O. W. R. 95153 Of. WL. ON. 13075 3 
D. L. It. 753.--CAN. 


Cases 76-283 Enos anp Eure Diczst SUPPLEMENT. 


FOOD AND DRUGS. 


Part 11.—Adulteration and Impoverishment. 
78. Add. Annotation :—Folld. Bowker v. Wood- | 148. Add. Annotation :—Refd. Bowker v. Wood- 


roffe, Bowker v. Premier Drug Co. (1927 ), 96 roffe, Bowker v. Premier Drug Co. (1927), 
L. J. K. B, 750. 96 L. J. K. B. 750. 
78. Add. Annotation :—As to (2) Apld. Bowker v. | 150. Add. Annotation :—Ae to (1) Consd. Bowker 
- Woodroffe, Bowker v. aes ae Drug Co. v. Woodroffe, Bowker v. Premier Drug Co. 
- * (1927), 96 L. J. K. B. 750. ‘ (1927), a L. J. re te a ee F 
78a. —— ——.]—(1) Where « person is charged | 1508. ——_ Absence of recognise ndard.}— 
with selling to the prejudice of e purchaser an aoe v. heehee BowXEr v. PREMIER 
article of food which is not of the nature, RUG UO., No. (0a, ante, 
substance & quality demanded, & the article | 168a. Vinegar. |—PRESTON v. JACKSON (1929), 73 
is one for which there is no recognised Sol. Jo. 712. 
standard of quality, it is the duty of the ct. | 174. Add. Annotation :—Folld. Bridges v. Griffin, 
to fix a standard, in the sense of having regard [1925] 2 K. B. 238. 


to # minimum below which the article must | 187, After this case insert “ Addition of colouring 
be regarded as deficient. matter to milk.]—See No. 218a, post.” 

(2) Where an analyst expresses in & | 9183, ——_ Milk adulterated with colouring matter.] 
certificate an opinion as to the quality or —The defence that he purchased the milk 
ae of an article, the ct. must accept. with a written warranty is not available 

i Person ee cannot be con- oO vendor oF ane aeuibereted by. Par 
victed of aiding & abetting a retailer, if the eit ha Daisies ar reapers rere ee 
wholesaler was not present when the retail 











sale complained of took place, nor if there is | pee sa : ee ee such it 
no evidence that he knew the composition is to be read with any Act containing such 
of tne article.—BowreEr v. Nat rt taked wae y 1925). 134 
Bowker v. PreMteR DrvG Co., [1928] 1 o Cerone eM Ue en Abe Oves), 
K. B. 217; 96 L. J. K. B. 760 71387 L. tT. L. T. 224; 00 J. P. 7; greece a 24 
347; 015. P. 118, 48 T. L. R. 516; 26 Bee eee Cox: OTD 
L. G. R, 306 ; 28 Cox, ©. ¢. 397, D. 6. SR ee ee ee ee 
actured an rum. 
ane parti Tima to (3) Refd. Gough v. Roes (1929), 46 butter toffee,” supplied i6 to » confectioner 
98a. Liability of wholesaler—-Sale by retailer.]— with @ warranty, & putter,” & coconut fat. 
tohiier aa Oc eioe ry BOWKER v. PREMIER On a summons against applts. for givin 
se ct ies false warranty there was evidence t 
185. Add. Citations :—23 L. G. R. 15; 27 Cox, tofiee made partly with coconut fat had been 
C. C. 672. fe Fi years = Pas pea Sarre 
—25 ‘ The justices convic applts. :—He ® 
ans = ot ie etary 23 L. G. R. 223; 27 Cox, description ‘' butter toffee” implied that no 
Ada, fat, except butter, was used in the manu- 
Annotation :—As lo (2) Refd. Preston facture, & the conviction must be affirmed.— 
v. Grant (1924), 04 L. J. K. B. 125. Rizgy BroTruers Hauirax, Lrp. v. HALLt- 
147. Add. Annotation :—-As to (1) Refd. Bowker v. MOND (1927), 44 T. L. R. 238, D. CO. 
Woodroffe, Bowker v. Premier Drug Co. | 288. Add. Annotation :—As to (3) Refd. Conn v. 
(1927), 06 L. J. K. B. 750. Turnbull (1925), 89 J. P. Jo. 300. 
PART II. SECT, 8, , SUB-SECT. 3.— | 261.—AUS. got was | substantially chico contain: 
an on O 
04, ii, ——— ——- Sale servant or | PART IL. SECT. 3, SUB-SECT. 3.— | commodity was not of ae ‘ature, 
weit : ta: & quali manded.— 
of thio ‘oftenoo ot y Init oo. eiele 1423 i, —— Notion per seen by pur- MOODLEY v. Riga), 4 iN. L. R. 
does not cantonn with the chaser—Owus, of sproof. }-Where an | 395.——-S. AF. 


regulationg t i508. it unt ie an n 1 bok iby (ret ting th sed for does ere pnt 
ot, m e shown a ca a : 
that the sale was made on its behalf | form to the etatutory standard of | PART II. SECT. 5, steel 4.—A. 
servant nt who had | genuineness :—Held: the seller must sf. When returnable—Under Health 
authority to pall Ww ere & sale was | prove that the contents of the label {| ct, RYO 8. 363 (d). {The 2 provision 
@ servant who had novo re brought to the neo of the pur- | in above section, at 


y where any 
authority to sell an » it was held asor. — PATTERSO v. FinDLay, rosecation or under 
um bac saris did act eonstitate on erty 8. C. (J.) 53 oN SCOT. io XII. of the  priget ped relates to any 
offenco ; r substance, summons 
Locx & Co., Lr. +» (1928) 8. A. 8. RR. | PART HI. SECT. .8, SUB-SECT. 3.— | “ shall hot be made returnable in less 
mies wee axed aoousca | THAD, fouréeen days, from the day on 
accuse whio. oo) » means 
PART II. aout. 3. eeRmen 3.— | for = pa A pa Pp ete  bmerpie deers red summons is to be “ returnable in not 


sone! eT per cent. of chico: When — than uens gael days ”’ non 


110 tii, ——~ hak ed for coffee to get | such 
—Food & AG. her pro re 4 Ti an addition of chicory apes to | (1038) Ve Le R R. 64: (1998) Argus Le 
WALTERS v, MITTON, rosea 8. A. 8 commercial usage :—Held: what K. 
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4i4a. Exposure for sale—What amounts to.]—A 


439a. Protection of employer under Sale of Food 


eee 


PART Ill. SECT. 2, SUB-SECT. 1.—D, 
ag. Article sold— 
knowledge of disease necesaary.}— Held: 


| Vol. KXV.—Food and Drags. Cases 584901, = 


Part I{1—Sale of Unwholesome Food. 


. 358, Add. Annotation :—Refd. Frome United Brewories Co. v. Bath JJ -» [1926] A. C. 586. 


steer Feeney reer eee ee Ue 


Part V.—Particular Articles of Food. 


baker was delivering bread from an open car ; 
after completing his round, while he was on 
his way back to the bakehouse, he was 
stopped by an ag grand who weighed the 
remaining loaves found a deficiency :— 
Held: there was both an offering & an ex- 
posure for sale of the bread left in the car, 
since, when the journey started, it was 
uncertain which, if any, loaves would remain 
unsold, & they were taken for the purpose of 
being sold if customers raquited: them.-— 
KEATING v. Horwoop (1926), 135 L. T. 29; 
90 J.P. 14l; 42 T. L. R. 472; 241. GR. 
362 ; 28 Cox, C. C. 198, D. C. 


a ee ca ns Se Se ee a cae 


(Weights & Measures) Act, 1926 (c. 63)— 
When applicable.]——(1) Held: the language 
of Sale of Food (Weights & Measures) Act, | 
1926 (c. 68), s. 12 (2), has no relation & docs | 
not apply to a case where a defect of deft.’s | 

| 





machinery or a default of an employee under 

deft.’s control is the cause of the deficiency. 
This sub-sect. deals with the case where the | 
deficiency is duc to a bond fide mistake or 
accident or other causes beyond deft.’s | 
control, that is to say, not with negiigenve or 
other conduct of deft.’s servants ot other 
ea under his control. In such a case | 
eft. may avail himself of the provisions of . 
sect. 12 (5) if he satisfies the provisions of | 
that sub-sect., by having any other person, | 
including an employee, whom he charges as | 
the actual offender, brought before the ct. 
(2) On the question whether proceedings | 
against defts. for contravening this sub-sect. | 
were ‘' proceedings under this Act in respect . 
of an alleged deficiency of weight ’’ within : 
sect. 12 (2), whilst Lorp Hewarr, C.J., did | 
not express a decided opinion, one way or | 
the other, Avory, J., expressed the view | 
that proceedings under sect. 6 (2) of the Act | 





were in respect of an alleged deficiency of | qgg¢, 


weight, & Tarsot, J., expressed an opinion | 
to the contrary. 
(8) On proceedings against bakers under | 


penalty under sect, 12 (5) on the ground 
(per LorD HEewakt, C.J., & TALBot, J.) that 
having regard to the fact that the employee 
had been acquitted at petty sessions, it was 
not open to defts. to contend at Quarter 
Sessions that the employee was wrong’ 
acquitted, & on the ground (per Avory, J.) 
that in any case on the facts the employee 
charged was not the actual offender within 
the sub-sect.—-WALKLING, Lp. v. ROBINSON 
(1930), 98 L. J. K. B. 1713 143 1. VT. 105, 
106; 94 J. P. 73; 46 T. L. BR. 151; 28 
Il. G. R. 883; (1929), 29 Cox, C. C. 18]. 


Annolition :~-As to (3) Consd. Hammett (R. C.), Ltd. tr. 
Crees Haminett (R.C.), Ltd. v. Beldain (1931), 47 'T. L. Lt. 


439b. ----- -—--- Exereise of due diligence by 


employer-——Question of fact.]—-(1) Where an 
employer who is charged with an offence 
against the Sale of Food (Weights & Measures) 
Act, 1926 (c. 65), brings another person 
before the ct. under sect. 12 (6), as being the 
actual offender, the question whether the 
employer has used due diligence to enforce 
the exccution of the Act is une of fact & not 
of law. (2) The result. of compliance with 
sect. 12 (5) is that both the employer & the 
other person are convicted, but that the 
latter alone is liable to any penalty. (3) Qu. : 
whether in a case where the justices have 
convicted the eraployer & have refused to 
convict the actual offender, the employer 
may not appeal to quarter sessions. Watkling, 
Ltd. v. Robinson, No. 439a, is no authority to 
the contrary, since in that case the employer 
was found as a fact not to be the actual 
offender, & an appeal would have involved 
the allegation that he was wrongly acquitted. 
—J{aAMMET?Y (R. C.), Lap. v. CRABB, HAM- 
mMierr (R.C.), Lb. v. BELDAM (1931), 145 1. T. 
e ; _ a P.180;47 T. L. BR. 623 ; 20 L. Gh. 
, DG. 


- - Effect of compliance with sect. 12.] -- 
Hammurr (it. C.), Lip. v. Orans, HAMMETY 
(R. C.), Lev. ». Beipam, No. 439b, unle. 


sect. 6 (2) of the Act defts. duly laid an , 439d. ——-- What are “ proceedings in respect of an 


information against one of their employees | 
under sect. 12 (6); having him brought ' 
before the ct. as the actual offender & | 
tendering evidence in order to prove that | 
they used due diligence to enforce the 
execution of the Act, & that their employee 
had committed the offence without their | 
consent, connivance, or wilful default. At | 
petty sessions, the information against the 


employee was dismissed, but defts. were | 4890f. 


convicted. Defte. appealed to Quarter 
Sessions :-—Held: the Ct. of Quarter Sessions | 


had no power to exempt defts. from any | 
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| 
Mens rea-~—W hether | 


| 439e. ——_ Acquittal 
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on which the | the conviction should be qnashed.--- 
st ee Ee cileae knowing 5. OG, Os 

t aff ubercu , KNOW » R. Q. 93.— 
at: the time that it was #0 nitected. | 


» 


there was no evidence 
mnaristrate 


alleged deficiency of weight ’’---Proceedings 
under Sale of Food (Weights & Measures) Act, 
1926 (c. 63), s. 6 (2).J--WALKLING, Lip. v. 
ROBINSON, No. 439a, ante. 


of employee—Power of 
Quarter Sessions to exempt employer from 
penalty.}—WaLKLING, LD. v. ROBINSON, No. 
439a, ante. 


~~ ovveee Conviction of employer --Right of 
appeal to quarter sessions.)-- -HAMMETT 
(R. C.), Urp. v. Crapna, Hammerr (R. C.), 
Lrp. v. BELDAM, No. 439b. ante. 


ed 
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Cases 477—508. 
447. Add. Annotation :—Refd. Preston v. Grant, 
[1925] 1 K. B. 177. we 


485. Add. Citation :-—27 Cox, 0. C. 687. 


475. Add. Annotation :—Distd. Burrows v. Rapson 
(1927), 25 L. G. R. 307. 


475a. —-—— ———- Grocer occasionally selling bottled 
milk.] — Applt. carricd on business as a 
general grocer. He purchased for resale 
sterilised milk in sealed bottles, & resold about 
three dozen bottles a week in the condition 
in which the milk was received from the fac- 
tory. He was not registered as a n 
or purveyor of milk :—Held: there was evi- 
dence to support a conviction of applt. for 
carrying on the trade of a dairyman or 
surveyor of milk without being registered .— 
Roe v. RAPSON (1927), 25 L. G. BR. 397, 


476. Add. Annotation :—Refd. Easington Rural 


pa Council v. Gilson (1929), 46 T. L. R. 


476a. ——— Necessity for registration in every 
district where business carried on.|—A person 
carrying on business as purveyor of milk 
“must be registered under art. 6 of the Milk & 
Dairies Order, 1926, with the sanitary 
authority of each district in which he carries 
on business. It is not sufficient that he is 
registered with the sanitary authority of the 
district where his cowsheds & dairy are 
situated if he also carries on business in other 
districts where he has a regular milk round.— 
EASINGTON RuraAL District Councit v. 
GILSON (1929), 142 L. T. 420; 94 J. P. 56; 
ei A os R. 107; 28 LG. R. 49; 29 Cox, 


476b. ----- Change of tenancy—-Removal of pre- 

decessor from register—-Whether new tenant 

‘* person aggrieved.’’?}—On May 1, 1930, 

applit. succeeded a predecessor as annual 

tenant of premises used as a dairy. On 

May 12, 1930, resps., who were the local 

authority, having in the meantime given a 
similar notice to his predecessor, gave 

Sppit. a notice purporting to be given under 

Uk & Dairies (Amendment) Act, 1922 


FEN ce me ob eat et ne me an ee ee min ee eat te 


ENGLISH AND Empire Dicest SUPPLEMENT. 


100 we orme teens wanes memmetrae me ee ve 


(c. 54), s. 2 (1), calling upon him to shov 
cause why they should not remove his pre- 
decessor from the register of purveyors o. 
milk in respect of the premises on the grounc 
that they were satisfied that by default c. 
the latter the premises were not in a fi’ 
condition for the purposes of a dairy. Or 
May 13, 1930, resps., after hearing applt.. 
decided to remove his predecessor from thc 
_ register on that ground, & thereupon gave 
applt. notice that they had so decided 
An appeal by applt. under the above sub- 
sect. against the decision of resps. wa. 
dismissed by the magistrate on the grounc 
that applt. was not a ‘‘ person aggrieved’ 
by the decision within the sub-sect. On ar 
appeal from the magistrate by case stated :— 
eld: applt. was a ‘‘ person aggrieved ” 
within the sub-sect., & the case should be 
remitted to the magistrate to be heard ‘by 
him on the merits.—PRossER v. MOUNTAIN 
ASH URBAN DIsTRICT COUNCIL, [1931] < 
kk. B. 182; 100 L. J. K. B. 266; 144 L. T. 
549; 05 J.P. 84; 29 L. G. R. 218, D.C. 


476c. Artificial Cream Act, 1929 (c. 32)—Applica- 
reps Udi were convicted on informa- 
tions preferred against them under Artificia 
Cream Act, 1929 (c. 32), in respect of the sale 
by them of certain confectionery, describec 
as ‘cream filled Swiss rolls” & ‘“ vanille 
cream sandwich,’’ containing a cream-like 
ery or substance, which was not cream as 
efined in Artificial Cream Act, 1929 (c. 32) - 
—-Held: the Act applies onfy to the sale o. 
cream or artificial cream as a separate article 
of food, & has no application to confectionery 
or to a composite substance in connectior 
with confectionery. It applies only to « 
substance purporting to be cream & not to — 
substance purporting to contain cream.— 
Lyons (J.) & Co., Lrp. v. KEATING, [1931° 
2K. B. 6385; 100 L. J. K. B. 518; 14€ 
L. T. 263; 95 J. P. 150; 477. L. R. 442: 
75 Sol. Jo. 489; 29 L. G. R. 407, D.C. 


495. Add. Annotation :—Refd. Bridges v. Griffin 
(1925] 2 K. B. 233. 


508. Add. Citation :—28 Cox, C. C. 7. 
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PART V. SEOT. 3, SUB-SECT. 4.—B. 


e i. —-— Words descriptive of 
article sold.)—-Where margarine was 
sold in @ wrapper which bore, in large 
type, the words ** Charmo Margarine,”’ 
below which, in smaller type, were the 
words ‘containing a small quantit 
of buttor,” & the name ‘“ Charino “ 
was a duly approved addition to the 
word ‘“‘ inargurine,’’ & the seller, con- 
victed undor Butter & Margarine Act, 
1907, s&s. 8, appealed :—Jleld: the 
worda ‘‘ containing a small quantity 
of buttor,’’ woro morely descriptive of 
the artlolo sold, & did not form part of 
a fancy or descriptive nam: which ha 
not been approved; & conviction 
quashed.—SoOMERVILLE & BARR, LYD. 
ees [1925] S. Cc. (J.) 70.-- 





PART V. SECT. 4, SUB-SECT. 3. 
B08 jij, oes ee ee 
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dairyman was convicted of selling 
sweet milk which was not genuine, in 
respect that it contained less than 3 
per cent. of milk fat. The alleged 
deficicncy in fat was established, but 
it was Oo proved that the milk had 
not been tampered with in any way, 
the deficiuncy being due to the milk 


haviug stood for some time in the can, 


& to the samplo having been drawn 
at the bottom after the 
cream had rison. No evidence was 
led as to the eyed or impossibllity 
of redistributing the constituents of the 
milk in tbe can by stirring or otherwise : 
—Held: accused had failed to rebut 
the statutory prosumption that the 
milk was not genuine, & the conviction 
was right.——M'CALLUM v. BROOKS, 

ki. Price of milk varying wih 
quality supplied—enuine milk to be 
ELAS RES URPHY +. NICHOLSON, 
{1 1} 1. R, 582.—IR, 


from a 





PART V. SECT. 4, SUB-SEOT. 4, 
sp. Sale by driver of cart—Nanie o. 
defendant on cart—Whether evidence o' 
sale by defendant. }—On the hearing of ar 
information against resp. co. for sellin” 
adulterated milk the evidence showec 
that an inspector saw in the street — 
milk-cart bearing the same name & 
address as those of the co., & purchasec. 
from the driver of tho cart whicl 
was adulterated :—Held:; the evidenc’ 
| yas insufficient to establish, even prim 
facie, that the milk-cart was the car 
of the co. or used in its business, or tha’ 
there was any relationship between thc 
driver of the cart & the co.—HoOUsTO? 
‘3 Pry., Lp. [1928 
ac 539; [1928] Argus L. R. 356. 

{ 


PART V. SECT. 6. 


vt. WITTNER’S 
V.L. 
—A 


st. Flour—Sale in unmarked barrele— 
Seller not liable—Manuf 
packer liable.}—-R. v. BEEKMAN 
2 U. C. R, 57.—CAN, 


acturer oO 
(1844) 


Vol. XXV.—Food and Drugs. Cases 519 —572. 


Part Vi.—Control in Wartime. 


619. Add. Annofations :—Folld. Brocklebank v. 


558a, —— ——- ——.] 


R., [1925] 1 K. B. 52. Refd. R. v. London 
County Council, Ez p. Entertainments Pro- 
tection Assocn., Ltd., [1931] 2 K. B. 215. 


555. Add. Annotation :—As to (2) Refd. R. v. 


Minister of Health, Ex p. Yaffe, [1930] 
2K. B. 98. 





The Food Controller, act- 
ing under powers conferred by Defence of the 
Realm Regulations, reg. 2B, requisitioned al] 


the bacon landed on or before a certain | 572. 


specified date, & at the same time, acting 
under powers conferred by reg. 2F. re- 


quisitioned all bacon landed after such date : 
—RHeld; in assessing the compensation to 
be paid for the bacon requisitioned under 
reg. 2F. the arbitrator was entitled to take 
into consideration the fact that the Food 
Controller was already in possession of large 
stocks of bacon requisitioned under reg. 2B. 
—Swirr & Co. v. BOARD OF TRADE, [1926] 
2K. B.131; 05 L. J. K. B. 884; 135 L. T. 
391; 42 T. Tl. R. 461, C. A. 3 previous pro- 
ceedings, [1925] A. C. 520, H. lL. oO 
Add. Annolation :—Refd. R. v. Maidstone 
a Lx p. Maguire (1925), 133 L. T. 
710. 


Cases 45—927. § Excuisn anp Empmez Dicusr SUPPLEMENT. - 


FRAUDULENT AND VOIDABLE CONVEYANCES. 
Part |—Conveyances Impeachable by Creditors under 


Statute. 


45. Add. Annotation :—Consd. Re Simms, [1930] | 1838. Add. Annoiation:—As to (4) Consd. Re 
Lloyd’s Furniture Palace, Evans v. The Co., 


’ [1925] Ch. 853. 
126. Add. Annotation :—Apld. Re Wethered, Ex p. | 227. Add. Annotation :-—Retd. Re Phillips, Law- 


2 Oh. 22. 


Salaman, [1926] Ch. 167. 
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PART I. SECT. 1. 


sa. Homestead. }—-MEUNIER v. DORAY 
(1906), 6 Terr. L. R. 194.-—-CAN. 

sb. ——— Transfer prior to Land Titles 
Act, 1917.J}—-13 Eliz. c. 5, which is 
practically ro-onacted by R. 8S. 8. 1920, 
c. 204, s. 1, does not apply to property 
which at the time of the alleged 
fraudulent conveyance was not subject 
to the payment of the grantor’s debts 
or liable to be taken in execution. So 
where a transfer of a bomestead was 
comploted before Land Titles Act, 
1917, which altered tho law with 
reran? to executions against land, came 
into force, & was. because of the above 
' pole, unimpeachable at the time of the 
transaction, it cannot be affected 
retrospectively by said change in the 
. law.—PaoHAL v. MARKHAM, [1922] 1 

W. W. R. 818; 63 1D. L. R. 97; 15 
Sask. I. R. 308.—-CAN, 


PART I. SECT. 2, SUB-SECT. 1. 

a i. -}~-Deft. provided o house 
for her father in which to live rent free 
for the rest of his life, in consideration 
of which he transferred a busincss 
block to her with the object of securing 
her for the rental value of the house & 
the cost of upkeep. Kxecution crodi- 
tors of the father attacked the transfer 
under 18 Kliz. c. 5. & Fraudulent 
Preferences Act, R. 8. 8., 1920 (a. 204) : 
— Held: doft. held the title to the 
business block as trustee for her father, 
subject to a charge in her favour for 
the rent & upkeep of the house, & 
subject to deft.’s lien for such amount 
on her father’s cauity tho property 
should bo available for his c tors.-— 
COLONIAL INVESTMENT & LOAN Co. v. 
Husn, 11925) 4 D. L. R. 108; [1925) 
3 Ww. W. R. 157.—CAN. 

ad i, -— ——-.--EKRENLEYSIDE vt. 


4 il, ~——~-, ]-—W here a voluntary 
conveyance has the effect of rendering 
the grantor insolvent it is void as 
; Seeee his creditors no matter what. 

his intent in making it was.—BaxTik 
v. Derasz & Dickasz, [1929] 2D. L. RR. 
448; 1 W. W. R. 673; 10 6. B. R. 
473 ’ 23 S. L. R. 444.——-CAN. 

n i, ---—— Saskatchewan.J—13 Eliz. 
o. 5, Ia in force in Saskatchewan.-~ 
Bank OF MONTREAL v. RkKIS (1825) 3 
D. L. R. 195: [1995] 2 W. W. R. 160; 
19 Sask. L. R. 423.—CAN, 

so. T'ranafer administrator to 
eatate.}—In an action to have a transfer 
of land from deft. EK. as registered owner 
to herself as administratrix of her 
husband’s estate declared void as 

her oreditors & alternatively, 

void as a preference in favour of the 
estato :—Held: on the evidence, B.’s 
posienn up to, at, & anhbse 
er hushand’s death waa that of a 
trustee of the land for her husband, &, 
alternatively, if he was not the equit- 
able owner of the land, but it. bel d 
in whole or part to her absolutely, then 
she must be held to have elected by her 
conduct to take under & not in op - 
tion to his will under which his whole 
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estate real & personal was divided 
between hor & the toestator’s children, 
&, therefore, in transferring the land 
to the estate she did only what she 
cowd have been compelled to do.— 
SKOGMAN v. ELLERGODT & WISEMAN 
aera {1929} 4 D. Le. R. 710; 38 

° ° R. 235.——CAN. 


sd. Morigage—Summury procedure to 
set aside conveyance. }—The word “ con- 
veyance ” in rule 462, which provides 
® summary procedure under which a 
udgment creditor may have a fraudu- 
ent “ conveyance.”’ of land set aside, 
does not include a mtge.—-NERLAND 
v. CROSSFIELD SCHOOL DISTRICT, [1929] 
4D. L. R. 216; 2W. W. RR. 330; 24 
Alta. I. 1. 214.--CAN. 


PART lI. SECT. 8, SUB-SECT. 1. 


se. 4dssignment to cover money taken 
from trust account.|--Held: it could 
not be attacked by a creditor of the 
assignor.—-BANK OF HAMILTON 0. 
BuLAoK (1918), 37_D. L. R. 801; 24 
B. O. R. 394.—CAN. 


PART I. SECT. 3, SUB-SECT. 2.—B. (b). 


af. Bond fide sale in course of trade— 
In considerution of debt due to buyer & 
other creditors.}—The sale of wheat in 
question herein, the consideration 
for wbich was an Indebtedness of the 
seller to the buyer & the payinent by 
the buyer of cortain other creditors 
of the seller, held to be protocted as 
against attack under Fraudulent Pre- 
ferences Act, s. 4, by sect. 7 thereof. 
which provides that the priur pro- 
visions of the Act shall not apply to a 
bona fide sale made in the ordinary 
course of trado or calling to innocent 
purchasers or parties. ‘The proceeds 
of the wheat amounted to more than 
the amount of the consideration 
expressed in the bill of sale, but this 
could not be foreseen at the time of 
the transaction, & it was held that the 
excess was not large enough to be 
regarded as an eloment of fraud.— 
DESJARDINE v. CALLISBON, [1928] 
D. L. R. 147; (1923) 2 W. W. RR. 250. 


— 


PART I. SECT. 3, SUB-SECT. 2.—C. 

185 ii. .} Circumstances 
in which the purchaser was estopped 
from vacua up  consideration.— 
McCarry v. MoMURRAY (1871), 18 Gr. 
604,—-CAN. 


PART I. SECT. 3, SUB-SECT. 3.-——B. 

157 il. -——— —————- ———. + -MULHOL- 
LAND 0. WILLIAMBON (1868), 14 Gr. 
291 —CAN. 


PART I. etal 3, tgiaaad 3.— 


Cereal 





177 1. Exceptions to raule— 
Sellement supported by considera: 
tion——.doreement to c— Followed 


by immediate separation.)—HILL v. 
Hu (Maen.), (1926) 4 D. L. R. 588.— 


PART 1. SECT. 8, SUB-SECT. 3.-——E. 
204 fi. ——— Partition by father on 


. remarriage—Allegation dy asettior that 


8 


rence v. Huxtable, [1931] 1 Ch. 347. 
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conveyance in fraud of creditora—Onua 
of proof.}—In 1904 a Burman executed 
on his a deed of partition 
by which he purported to convey to 

daughter, the only child of his 
tirst marriage & then cight years of 
age, immovable property as her one- 
quarter share of the joint property of 
that marriage, & he appointed his 
own mother to take care of it. He 
remained in possession, but contributed 
to the support of his daughter, who 
resided with her maternal grandmother. 
At the time of the conveyance the father 
was considerably indebted, & his 
creditors, finding that they could not 
attach the property, settled with him 
upon easy terms. In 1915 the father 
promised his daughter?& her maternal 
uncle that the property would he 
restored to her. In 1925 the daughter 
sned for possession. Tho father pleaded 
thet the conveyance was in fraud of 
his creditors, & that the sult was barred 
by limitation :—ZZeld; upon the whole 
facts the father bad failed to discharge 
the burden, which was heavily upon 
him of proving that the conveyance 
was in fraud of his creditors,!}& not a 
genuine conveyance of his daughter’s 
share, possibly liberally calculated ; & 
consequently possession was not 
adverse to his daughter, but on her 
behalf.—-MA NGWk NAING v, Mauna 
fas MAUNG (1928), I. L. R. 7 Ran. 4,..— 


PART J. SECT. 4, SUB-SECT. 1. 


209 xix. .J)--HALIFAX BANKING 

Co. v. MaTrHEw (1888), 16 S. Cc. R. 
721.—CAN. 
KL. Suspicious circumstances 
insufficient.|---Mere suspicious circuim- 
stances are not sufficient to support a 
tinding of fraud even in a case wherein 
a husband & wife are alleged to have 
beon mixed up in it.—KosisHyn v. 
SZCZURKO & KOstTzsuYn (Sask.), [1929] 
3D. L. R. 474; 2 W. W. R, 289. 


CAN. 

sg. Plan to bring prop into 
existence—Valid.]-—KEARL v. WONNA- 
cCoTT (Alta.), eo 4D. L. R. 1051; 


[19237] 3 W. 93.—CAN 


PART I. SECT. 4, SUB-SECT. 2.—A. 


224 i ry -}—-DoE d. STEEL v. 
he (1842), 2 Ont. Dig. 2918.— 
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PART I. SECT. 4, SUB-SECT. 2.—C, 


q i, ——— ———. ]— SCHUBERT v. Kocu, 
{1928] 3 W. W. R.-823.—CAN. 


ti. -—— ——.}—The tranafer of his 
homestead from a husband to his wife, 
when he was insolvent & in order to 
proven his creditors from sa . 
1g their claims therefrom :—Held : 
frandwent.—BaRRETT t. TABON, 1105e } 
1D. L. R. 4743 [1925] 1 W. W. RR. 8&7: 


t il. ——— ——.}—The tranafer by a 
husband to hia wife of his homestead, 
which is exempt from seizure under 
cannot be set aside for the 

creditors 


the husband's — 


execution 
benefit of 


Vol. XXV.—Fraudulent and Voidable Conveyances. Cases 250—428a. 


250. Add. Annotation :—Consd. Re Simms, [1930] 


2 Ch. 22. 


252. Add. Annotation :—Refd. Re Lloyd’s Furni- 
ture Palace, Evans v. The Co., 


853. 


339a. ———- —-— Subsequent sale to third party—— 
Purchaser from sheriff entitled to recover.|— 
KIDD v. RAWLINSON (1800), 2 Bos. & P. 5Y ; 


853. 


[1925] Ch. 


126 Is. R. 1155. LYrp., 
Annotations :—Consd. Arundell v. Phipps & Taunton (1804), 
ae 139. pld. Watkins v Birch (1813), 4 He et 428. 2 Ch. 22 


Jeze 
t. 
Lombe (1820), 1 Brod. & Bing. 506. 


Latimer v. Bateson (1825), 77 Dow. & Ry. K. B. 106. 
nsd. Couk v. Walker (1855), 25 L. F. O. 8. 51. ef 

h v. Ingram (1817), 1 Moore, C. P. 189; 
eathcote (182U), 4 Moore, C. P. 


377. Add. Annotation :—Refd. Re 


Russ1aN MERCANTILE Co., LTD. v. 
SLOBODA & SLOBODA (Alta.), [1927] 4 
YD. L.R. 931 3 (1927) 3 W. W. It. 451.— 
CAN. 

ai. Tlusbund trustee for wife of 
property conveyed.j—GRAY v. Forb, 
[1925] 1 W. W. RR. 943; 34 B.O. R. 
oO17.—CAN. 

a ii. Goods purchased with wife's 
money-—d& goods of husband erempt 
Jrom  scizure Jor, debt, —REVELSTOKE 








SAWMILL Co., LTp. «& STRATFORD, 
[1928] 4 D.L RB. 772; (1°28) 3 W. WR. 
260.—CAN. 


PART I. SECT. 4, SUB-SECT. 2.—-D. 

sh. Conveyance by husband to wife—- 
Proof of validity against creditors— 
Affidavits necessary.}—-Where property 
is claimed by or on behalf of a wife 
under a conveyance to her during 
coverture, an explanation of the trans- 
action should be given on oath to show 
that it was bond fide, & good as against, 
the husband’s creditors : the affidavits 
for this purpose should be by the 
petitioners, & should be satisfactorily 
corroborated by disinterested persons 
of known aires —kr p. LYONS 
(1869), 2 Ch. Ch. 357.—CAN. 

gk. Jeeconucyance by wife to husband--- 
Land held by wife on trust for husband.) 
-—-WINDSOR AUTO SALKES AGENCY 1. 


MARTIN (1915), 7 O. W. N. 47135 = & 
O, W.N. 130, 252; 25 DL. RR. 549; 
33.0. L. RR. 354.—CAN. 


sl. Voluntary conveyance --T'o person 
of same name as owner—WNecessity for 
erplanation.J—Fx p. WRIGHT (1869), 
2 Ch. Ch. 355.—CAN. 

sm. Family arrangement—lWithout 
consideration.|—HAWKINS v. AGLAS- 
SINGER, (1928) 4 D. LL. It. 188.—CAN. 


PART J. SECT. 4, SUB-SECT. 3. 

ni, —— Payment of charges & incuim- 
Lrances.|}—The promise of a transferee 
to pay the charges & incumbrances 
against the property transferred is not 
an osnfficient consideration to support 
the transaction as against the creditors 
of the transferor. The question 
whether a trausfer was o voluutary 
one or not for good consideration fs 
only important as against creditors 
where It was made bond fide.~-BLUDOFF 
rm OSACHOFF, [1928] 3 D. L. R.170; 
(19238) 2 W. WL. 150; 22 Sask. L. It. 
103.--CAN. 


PART I. SECT. 4, SUB-SECT. 5.-——-A. 

264 iii. .}—GALIBERT ¥, 
SOCIETE [ADMINISTRATION GENERALE 
X BANQUE NATIONALE & CIik. GENERAL 
LD’ ENTREPRIBES PUBLIQUES, [1925] ¢% 
Le L. Tt. 1206; [1925] S. C. I. 683.— 


264 iv. -——-.]}—-CUMMINGS & 
EuULis v. O'FLYNN (1924), 34 B.C. R. 
275.—CAN, 

264 v. ——— ———.]_-A sale by a son 
lo his father, made when the son was 
in insolvent circumstances & with the 
common intent & effect of giving a 


J.8. 
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e 
Cromack 


357 3 Steward v. 


Lloyd’s Furni- 


yreferenee +—leld : 





sAWHIF, (1925) 1D. L. R. 658 3 (1925) 
TW. W. RR. 411: 35 Man. L. RR. 126.--- 
CAN. e 

264 vi. —-— ———-.]- - ENFIELD 
REALTY Co.  Prrerson  (Saxk.), 
[1926] 2 D. L. R. 1005.—-CAN. 

264 vii. —-—-- .)-- CANADIAN 
Or Co., LTD. vw. JAMIESON (Sask.), 


(1926] 2 D. L. R. 1046.-—CAN. 


PART I. SECT. 4, SUB-SECT. 5.--C. 


sd. Under ware antee-——V oluntary con- 
reyance sect aside.|—-ONTARIO WIND 
ENGINE & PUMP Co. ». Boso (Alta.), 
(1926)1 D.L. RR. 57; (1926]1 W. WwW. Rh. 


4 oe AN. 


PART I. SECT. 4, SUB-SECT. 6.- A. 


se, Under sale by parol.|--Leld : tho 
sale was void as against subsequent 
creditors.—-WILLIAMS vO RAPETIE 
(1880), 8 C. P. 186.—CAN. 


PART J. SECT, 4, SUB-SECT. 7. 


Bf. Cuieveyance to wife--Onus of 
proof—Discrarge of onus.J—If land is 
transferred vy u basband to his wife, 
who bond fide works the land on her 
own account, 2 porean alleging that the 
whole transaction, including the work- 
ing of the land, is colourable only must 
satisfy the ct. by showing factn & 
circumstances which go beyond ruising 
a mere suspicion.—JOHNSIONE LUMBENM 

XO. t. HaGesr, (1924) 1 DD. L. 1. 693 ; 
1W. W. RR. 3893 20 Alta. L. bt. 286,--- 
CAN. 


PART I. SECT. 4, SUB-SECT. 11. 


418 ia. --—-.J—-The assignment of a 
lease by the Jessee to a trustee, for a 
bond fide creditor of the assignor, with 
the Intention of thereby evading the 
creditors of the lessee, is not a fraudu- 
lent assignment.—DOoOK d. HIGGarp v. 
ae (1839), 1 Ont. lig. 480.— 


418 xili. —~-.]--SHavien vr. GOLp- 
HAR, (1925) 2 2D. da. Jt. 1216.---CAN. 
xiv. —FRte Rick, [192k] 
R. 06.—CAN. 

----— --—-—.J-—-Security given by 
un rineel vert debtor to a creditor with 
intent to give him a preference over 
other creditors is vold: but the 
existence of the intent may be 
negatived by showing that the debtor 
yielded to the importunity of the 
preferred creditor, & may also be 
negatived by proof of the cxistence of 
some other ruotive which may not bave 


418 
2 a a 


’ had its origin in the creditor, c.g. when 


evens is conveyed fs the result of 
of a criminal prosecution or where 
i” transaction has its origin in the 
recognition of a moral obligation to 
restore property improperly converted. 
—GOULDMAN  . HARRISON, [192%] 3 
D.L. R73; 620. L. . 391. CAN. 
sj. Mortgage ty obtain loan to guy 
credilor-—-Presumption that mortyage 
vuoid.}—MILLER v. OfsKR, [1925) 4 
LD. L. 12. 692.—-CAN. 


9 


void.—- HUNTER t. | 


a 


ture Palace, Evans v. The Co., [1925] Ch. 


395. Add. Annotation :—Consd. Jagger v. Jagger, 
[1926] P. 93. 


396. Add. Annotation :---Consd. Jagger v. Jagger, 
[1926] P. 93. 

422a. ——-.]|—Re Luoyp's Furnrrurs PALACE, 

KVANS v. THE Co., No. 428a, post. 


Add. Annotation :-—Consd. Ie Simms, [1930] 


428a. ——- Issue of debentures to one creditor— 
Issue postponed for benefit of company. ]|— 
Where a co. agrees to issue debentures to a 
creditor as security for past & future loans, 


sk. What constitutes preference — 
Sceurity given to creditor—~Deblor in- 
solvent.J~—-W.,  secretary-treasurer of 
plitf. Inunicipality, misappropriated 
funds. At his request. deft. went lim 
a cheque to pay off oa mtye., & in re- 
payment sent deft. his own cheque, 
Which was refusod by the bank. He 
also reoelved from deft. a cheque to 
purchase an intorest in land, whieh hoe 
deposited to the credit. of tho munici- 
piu ity. He notified deft. & assigned 
im securities to cover the two cheques. 
Within sixty days of the assignments 
pitf, began action to set them aside as 
preferential :--HMeld wider Assign: 
nents Act, RS. 8. 1909, then In foroe, 
the assiguinents to deft. were void as 
against nitf. & should be set aside.—- 
MouNT Hork Ruran MUNICIPALITY 2, 
WINDLAY (1922), 66 D. . R. 6605 15 
Sask. I. 1. 40. (1021) 3 W. W. RR, 
G58. CAN. 
sl. Whe tw oa“ sredior "~~ Agent 
mauling advance out of funds of principal 
—-No pressure by eae Jor Habel 
--MouNg? Hore RURAL MUNICIPALITY 


v. KINDLAY (1922), 66 1D. L. RR. 660; 
15 Sask. 1. R405 (1920) 3 W. WwW. RR, 
658.--CAN, 


PART I. SECT. 5, SUB-SECT, 1. 


o. Delete this case. 

ti. ~- On crops raised by vendee.}) 
it land is transferred by u husband 
to his wife, who bond flde works the 
land on her own account, even if the 
transfer is one that as against creditors 
ean be get aside, the wife is entitled to 
the crovs raised under her operationa, 
--JOHUNSIONK LUMBER Co, tv. LAUER, 
PPV24y) Dd. 1. 69S 5 TW. OW, Ut. B80; 
20 Alta. Ju. 1. 280.—CAN. 


t ii -The fact. that a 
sale of land Ios found to be fraudulent 


& vomablo ase aguinst execution 
creditors of the vendor, does not 
entitle them to aselze crops grown 


thereon by the venaco, although tho 
rule js otherwise if Gue transaction is 
shown to bo a mere sham.—--KANQUE 
CANADIENNE NATIONALE t. 'TENCHA, 
(1927) 4 D. L. KR. 665.--CAN. 


PART I. SECT. 5, SUB-SECT. 2..-A. 


sn. Nol receiver of company--- Alleged 
fraudulent aA Bika made before re- 
reiver uppointed,|-- ox 27. NUPIASING 


ty. Co., GOODERIA : VD, ese Ny. 
Co. (1481), 29 Gr. 1.- 


PART I. SECT. 5, SUB-SECT, 2. -C, 


ei, ---- Personal represcatative.j—- 
pitt, a 1 daughter of Lt., deceased, pur- 
chased judgments which had been 
obtained against R. in his lifetime. 
She later became administratrix of bis 
estate. She then, a5 administratrix & 
In her personal capacity, sued ber 
brother, deft., ape 3 transfers 
mude by KR. to deft. aving boon 
made to defraud creditors :—Held;: 
pitf.’s position as administratrix did 
not ontitle her to attack the fraudulent. 


28 


Cases 428a—831a. 


but delays issuing them for a considerable 
time in order to retain its credit with its 
the debentures are not 
voidable under 13 Eliz. c. 5, when the co. 


other creditors, 


goes into liquidation. 


If, as appears to be established by the ‘ 
authorities, a present fraudulent intention 
refer one creditor over the others is not | 
sufficient under the statute to avoid a con- 


to 
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veyance to that creditor, unless the debto. 
is himself in some way benefited by the 
conveyance, I am unable to see how the 
conveyance is avoided merely because the 


debtor always had the intention to prefe 


ee aE a en me noe a i OR 


the creditor at some time or another (ROMER. 
J.).—Re LLOYD’s FURNITURE PALACE, LTD.. 
Evans v. THE Co., [1925] Oh. 853; 95 L. J. Ch 
140; 184 L. T. 241; [1926] B. & C. R. 29. 


Part Il1_—Conveyances Impeachable by Subsequent 
Purchasers under Statute. | 


594. 


Add. Annotation :—-As to (1) Refd. Bird v. 


I. R. Comrs. (1924), 12 Tax Cas. 785. 


6048. Settlement with uses In remainder.] — Held : 
fraudulent against a purchaser.—ANON. 


619a. 





(1606), Lane, 22; 145 HE. R. 267. 


.|—-HEISIER v. CLARKE (1709), 2 Hq. 
Cas. Abr. 46; 22 EB. R. 41, L. C. 


Part |il—-Conveyances Impeachable from Position 


807a. ——-.|—A conveyance by a weak man for a 
small consideration set aside.—-CLARKSON v. 
HANWAY (1723), 2 P. Wms. 203; 24 EH. WR. 


700, L. C. 


Annotations :-—-Consd. Cray v. Mansfield (1750), 1 Ves. Sen. 





transfors. A debtor who fraudulently 
transfers his property cannot himself 
attack his fraudulent transaction, & 
his administrator has nu greater right. 
—-RYAN 0. CHARLESWORTH, 11930) 
S. C. Nn. 427 ’ 3 dD. L. kh. 431.- -CAN. 


PART I. SECT. 5, SUB-SECT. 2.--- 
D. (a). 


sp. Sccured creditor.J—lif the be- 
ourty of a secured creditor is sufficient 
to satisfy his claim in full he cannot 
bring action under Fraudulent Pre- 
forences Act, R. 8. 8., 1920 (ec. 204).-- 
BARRETY ©. BARON, [1925] 1 D. L. RR. 
474; (1925) 1 W. W. R. 87; 19 Sask. 
L. R. 207; 5 C. B. i. 448..—CAN. 


aq. S. PP. McLEAN_ v. RATEKIN 
(Sask.), {1926} 4 D. L. R. 174; [1926] 
2 WwW. W. R. 671,—CAN. 

at. Not creditor advising conveyance.) 
—BLAOKLEY v. KENNY (1889), 16 
A. R. 522.—CAN 


PART I. aa as tease 2.--- 
e oa s 

m i. --—-.}---Pitf. suing for a tort, 
such as slander or malicious prosecu- 
tion, is not a oreditor of deft. until 
ho bas rocovered judgment in the 
notion, & has no status to Impeach a 
convoyanoce as fraudulent against him, 
even though it was made because of 
the threatened § action.---FI8sHER — v. 
KowsLOWBK! ary 25 W. L. R. 417 ; 
5 WwW. W. R. 91; 13D. L. R. 785; 23 
Man. L. R. 769.—CAN. 

m ii, —---.}-A judgment creditor 
may in his own name iImaintain an 
action to set aside a conveyance as 
fraudulent & void, without having 
a lien by virtue of an exocution in the 
handa of the sheriff.— BRown v. WEIL, 
Oa 4D.L. R. 318; 610. L. R. 55.— 


sw. Judgment for alimony.}—W here 
a wifo, hav obtained a judgment for 
rmanent alimony, brought an action 
have a rolease executed by the 
husband set aside & the transaction 
declared preferential, fraudulent, & 
void, under Fraudulent Conveyances 


| 
, 
| 


| 


| 


of. Parties. 


37Y. 


Refd. Hawes v. Wyntt (1790), 2 Cox, Eq. Cas. 263; 
Blachford v. Christian (1829), 1 Knapp, 73. 


831a. Deed not fully explained to donor.]— 


PHILLIPSON v. Kerry (1863), 32 Beav. 628 ; 
QL. T. 40; 11 W. R. 1084; 55 E.R. 247. 


oven if plitf. was not ber husband’s 
creditor she could gevertheless bring 
an action, for under sect. 3 ‘* creditors 
& others * were protected.—SHKPHARD 
v. SHEPHARD, [1925] 2 D. L. HK. 897; 
5B OO. OL. 555; affy., {iM24) 3 
dD. L. KR. 566.—CAN. . 


PART I. SECT. 6, SUB-SECT. 1. 


sx. Whether proceeds may be fol- 
lowed.|—The fact that a conveyance 
is set. aside as fraudulent against. the 
transferor’s creditors docs not render 
available to them the proceeds of a 
policy of insurance which, after said 
transfer, was effected by the traus- 
feree in his own favour & paid for by 
him.—-CANADIAN CREDIT MEN’S TRus? 
Assoen., Lip. ». CHow Lun, [1931] 1 
WwW. Ww. It. 241; 1 D. Ta, ht. 1000,.-— 


CAN. 

PART I. SECT. 6, SUB-SECT. 2.—B. 
k (p. 219) i. —-—- ~-—-.]-—-The rule 

that in an action by a judgment 


creditor to set aside a transfer by his 
debtor as fraudulent against creditors 
the debtor is not a necessary or proper 
party when he has no interest in the 
lund transferred & no relief is asked 
agaist him does not apply where it is 
alleged that he stiJl bas an interest in 
raid land & a sale of the land is stayed 
for to satisfy the judgment.- —RvusseL. 
(Duke oF BrpKFORD) vw. Murriy & 
CARON (Sask.), (1929) 3 D. L. Re 787 ; 
2 W. W. R. 324.--- CAN, 

d (p. 220) i. Unless execution 
creditor.}—An execution creditor, who 
sues to set aside a transfer by his 
debtor on the ground that it is fraudu- 
lent agaiust creditors, is not obliged to 
sue on behalf of all other creditors of 
debtor as well as himself. Origin of 
the distinction in this respect between 
execution creditors & simple contract 
creditors reviewed.—ST. GREGOR MER- 
CANTILE Co. t. Hatpacmh & BANK OF 
MonrreaL, [1927] 1 D. L. R. 61: 
{1927] 1 Ww. WwW. R. 247 ° 21 Sask. lL. h. 
315.~-OAN. 

10 





Annotation :—Apld. 


Ellis v. Ellis (1909), 26 T. Lu. RK. 166. 


PART I. SECT. 8, SUB-SECT. 2.--D. 


action under Fraudulent Preferences 
Act, R. S. S., 1920 (c. 204), the onus 
is always on pltf. of proving debtor’ 
insolvency.—_MOLEAN _v.  RATEKIN 
(Sask.), (19271 4 D. L. R. 739; [1927] 
3 Ww. W. R. 444; a. fd., {1928] 4 DD. Li. hk. 
18; [1928] 2 W.W.R.4215 228.L. 4K. 
633; 10 C. B. R. 156.—CAN, 

o (p. 223) i. ——-.}—In an 
action to set aside as fraudwent against 
creditors a transfer between sisters ;--- 
Held: the corroborative evidence 
necessary to meet tho primd facie case 
Which pltf. established by showing a 
transfer between near relatives in cir- 
cumstances of suspicion, had been 
supplicd.—-LUNDQUiaT . Pura, [1925] 








3D. I. R. 84; [1025] 1 W. W. R 
8$34.—--CAN. 
o (p. 223) ii. ——- ———-.] —K USHNER 


» YASINKA (Sask.), [1927] 4 b. L. FR. 
697; (1927] 3 W. W. R. 328..—CAN. 
s (p. 223) f. . NOX w. 
SHaw, [1927] 3 D. L. R. 1185; (1927) 
aM W. R. 494; 31 Sask. L. R. 59: 


ee 
iJ 


s (p. 223) ii. --—- —-— .] —BROWN v. 
WEIL, [1927] 4 D. L. R. 218; 61 
oO. i. 535.~- ry 

s (p. 223) iii. -——- —-—-.] -~K USHNER 


‘ t, VYASINKA (Sask.), (1927) 4 D. L. R 


G97; [1927] 3 W. W. BR. 328,-—CAN. 
PART II. SECT. 3, SUB-SECT. 2.:-- 


_ 572 1. Necessity for valuable considera- 
tion.}--Dok PROUDFOOT v. McCrae 
(1842), 6 O. 8. 502.—-CAN. 


PART III. SECT. 1. 

li, — -— ~-—~— Grantor without business 
erperience.j\—Held: the instruments 
were void in equity.—-EDINBURGH LIFE: 
ASSURANCE Co. v. ALLEN (1871), 18 
Gr. 425.—CAN. 

pi. -}— The social relation- 
ship between donor donee, thu 
former a man of 88 years whose mental 
powers were greatly weakened, added 








Vol. XXV.—Fraudulent and Voidable Conveyances. Cases 834a—064a. 


834a. ——.]—-A voluntary gift will be set aside 
when the relations between the donor & the 
donee have at, or shortly before, the execution 

of the gift been such as to raise a presumption 

that the donee had influence over the donor, 
unless the donee discharges the onus of prov- 

ing that the gift was the spontaneous act 

of the donor, acting under circumstances 
which enabled the exercise of an independent 
Independent legal advice is not the 
only way in which the presumption can be 
& the presumption may be 
rebutted even if the advice, when given, 
was not taken.—IncnHE NoriAH v. SLAIK 

- ALLIE BIN Omar, [1929] A. C. 127; 
LJ.P.0.1; 140 L.T. 121; 45 T. 1. R. 1, 


will. 
rebutted ; 


P. C. 
844. 


844a. —-—.|—GREENLAW 2. 
L. J. 


Add. Annotation :—Consd. 
v. Shaik Allie Bin Omar, [192] A. C. 127. | 
Kina (1841), 
h. 129; 6 Jur. 18, L. ©. 

Annotations :-—Refd. Llewellyn v. Badeley (1842), 1 Hare, 


08 


Beaden v. King 
(1859), 28 L. J. Ch. 445; 
App. 553,n.; Fenner v. L. & S. BK. Ry. (1872), LL. R. 7 
Q. B. 767. 


1852), 9 Hare, 499; Boyd v. Barker 
Guest v, Smytho ( aoe 5 Ch. 


845. Add. Annotation :—Consd. Inche Noriah 
v. Shaik Allie Bin Omar, [1929] A. C. 127. 


895a. --—--.J—If a legatee agrees to sell to the 
exor. of the will his legacy for an annuity, 
the burden will lie on the cxor. to show that 
there was no unfairness in the transaction.—-- 
Re BiEr’s ESTATE, GRAY v. WARNER (1873), 
T.. R. 16 Eq. 577; 42 L. J. Ch. 556; 28 
L. T. 835 ; 21 W. R. 808. 

Annotation :~-Retd. Harloe v. Hurloe (1875), 44 L. J. Ch. a1, 


| 909a, -———.] DEANE v. RASTRON (1792), 1 Anst. 


64; 145 H.R. 801. 


Inche Noriah 


10 


964a. Purchase by devisee—-Representation that 
defective will duly executed. |---BRODERRICK v. 
BRODERICK (1713), 
KI. RR. 369, L. Cc. 


1 PP. Wines. 24 


23%): 


527; Walsingham v. Goodricke (1843), 3 Hare, 1223; ! Annotation :-—Refd. Bangh vo. Privo (1742), 1 Wilk. 520, 


ee een ON En omen ree 








to the facts that he bad made the donee 
his financial agent with respect to a 
certain transaction, «2 reposed much 
confidence in him, ws held to raise 
the presumption of uniue influence.— 
Re MCPHERSON, TRUSiS & QUARANTER 
Co., Lrp. ov. BRADForb, [1930] 3 
W.W. RR. 368: 5 DO. R915; affa., 
[1930} 3 D. L.. RR. 378.—CAN. 

p ii. —-~ Grant tn consideration of 
maintenance for life.}—-A women, & 
years old, transferred land to dofts, in 
consideration of her maintenance for 
life, which transfer the Supreme Ct. of 
Tasmania on ber death set asidc ax 
procured by undue influence :—Held : 
the transaction was properly sect aside. 
—WATKING v. COOMBES (1922), 30 
Cc. L. R. 180.—-AUS. 

p ili. —-—~ & illiterate. |;-—Conveyances 
set aside on grounds of improvidence, 
& want of proper professional ad vice.- - 
SHANAGAN wv, SHANAGAN (1884), 7 
OU. HK. 200.—-CAN. 

ri. ——- Deaf d& illiterale-- Onus oj 
proof.)-~ Action to set aside a con- 
veyance obtained froin an old woman 
who was deaf & unable to write, & 
who had no relatives or friends, by 
the reeve of the township in which 
she lived, & who was well kuown as 


a = eae RE cermin ae egy 


a 


eee ey me ee ee 


& justice of the peace, & an active, | 
shrewd business man, engaged in many : 


enterprises :—Held 
on deft., & plitf. uust prove her case.- - 
MOEWAN v. MILNE (1884), 5 O. ft. 100, 





t £. Onus of proof.j--The fact 
that deft., who had set up the defence 
of fraud to an action on a guarantee, 
proved that he could not read or writo 
the English language, that in which 
the guarantec was written, was held 
not to be sufficient of itself in the 
present case to raise such a prima facie 
presumption of fraud as to justify the 
trial judge in placing on plitf. the 
burden of proving affirmatively that 
that portion of the document, which 
deft. attacked, was in fact read over 
to him & that be understood the same. 
—-LASBY v. JOHNSON, (1928) 4 D. LR. 
956; [1928] 3 W. W. R. 447.- -CAN. 


PART Ill. SECT. 2, SUB-SECT. 1. 
832 ii. ——--.]—KkyYs v. KeY¥s, [1929] 
1D. L. R. 289; 8 C. RB. 153.--CAN, 


: the onus was not : 


ee ee NO ER mee meee see 


6 (p. 259) i. 
RAYMOND (Qnt.), (1927) 2 D. L 
389; 8 C. B. R. 181.—CAN. 


PART III. SECT. 2, SUB-SECT. 2. A. 

sw. Kiduciary relationship - Where 
no independent advice.) GQouLter tv. 
'TTARDIF (Man.), 11929) 4 2.1. 1. 2s. 
CAN. 


PART III. SECT. 2, SUB-SECT, 2..-B. 


sx. Onux of proovf---On purty alleging 
fuirness of transaction—Sale by parent to 
son, ]--In an actioh by a father against. 
his son to set aside a transfer on the 
ground Gf fraud, where udmittedly no 
peceniw , consideration passed at the 
time ‘ne father could not speak 
English, tse solr. who drew the transfer 
spoke Guly Ingetish, & the document 
was in kingi‘sh. & tho father was 
entiroly dependent on the son for 
information ax tc what was said & 
done, the burden of proof was held to 
be upon the son that his father knew 
well the nature & effect of the instru- 
ment, IWANCHUK oe IWANCHOK 
(Alta.), (1919) 3 WL. OW. Rt. 8635 48 
D. J. R. 381.---CAN, 


PART III. SECT. 2, SUB-SECT. 2.-- F. 


sy. When presumed— Husband in 
imynsired ph ysteal & mental condition - - 
Wife with business ability.) ~- McCar- 
FREY t McCarrrrey (1891), 18 A. Kh. 


| 499, ~ CAN. 
' PART III. SECT. 2, SUB-SECT. 2.:--M. 


sz. Fiancee & fianer’s father, ]--Where 
shortly after the death of assured the 
beneficiary, his flancée, aselgned to 
his father, without consideration, all 
her interest. in the policy & the bonefits 
thereof :-—7/eld : in the circumstances 
Khe shoud be declared entitled to the 
insurance money.— REDMOND v. BOUEY 
(Man.), (1927) 1 D. ja. R. 1057 5 (1927) 
1W.W.R. 386: affd., (1928) 4 DD. L. 
206; (1928) 3 WW. RR, 345; 37 Man. 
L. It. 458.--CAN. 


PART III. SECT. 3, SUB-SECT. 1. 


+ eaten g Lae Cas oe eR pees Mt see oo ae 


ri, -——.]— PItf, purchased land from | 


deft. Subsequently 
having been convicte 
sentenced to imprisonment, 


vite ‘s busband 
of a crime & 
deft. 


11 


| 


—e apeetey 


— =, J--PLARTZER ot. | induced pltf. to rotransfer the fand to 


him:- Meld: pltf. having been imposed 
on, & havingg conveyed the land for 
less tian the real value thereof & 
without. Independent advieo, the trans- 
fer should be set) aside. -Gonmr oo. 
HUNTER CLOET), 1 We. W. Lt. od. CAN. 


928 iii. ~ os ee p= MGMACHERN @. 
SOMEBERUGLLB, McusacHiiien oe. Waris 
(W870). $7 Vi. OL RR. H0u.- CAN, 


PART IJ. SECT. 3, SUB-SECT. 2.- A, 


035 i. M'rincinles of relich---Presump- 
tion of incapacity. --expectant heirs 
& roversioners peed to he protected 
ngainst the conspquences of theb own 
huprovidence im denting with designing 


j Ment—-Mortey vo TOTPn (is57), 6 Gr. 


176.- -CAN, 


PART Il. SECT. 4, SUB-SECT, 3. 


o fi. oe) OOP. a person. of 
Htile or ne business ability, who was 
possessed of a Jife interert ino eapital 
suin of consideruble amount, liad been 
adjudicated bkpt., & under threat of 
his creditors to realise the Jife inderest, 
had approached deft., @ moncy-londer, 
for assistunce. Notwithstandiug the 
business ignorance of pit, & the 
fnancia: straits in which he was placed, 
of which deft., by reason of previous 
transactions wlth him, must have been 
well aware, & without pltf., beds 
Independently advised, a sale of the 
Hfo interest to deft. was arrunged at 
a figure considerubly under its real 
valuc. In an actlon brought some 
eleven yeara Jater to have the trans 
action #et aside :--Fleld: although 
jnadequacy of counderution for oa 
traneaction is not of itselfs ulieient to 
give rise to a presitopifon of undue 
iifinence, the surrounding  cireum- 
stances in the present cease were 
sufficient to show that pitf. was in the 
bands of deft. & the subsequent delay 
in bringing action, & the conduct by 
pitf., in effecting further Insurance in 
pursuance of the transaction having 
taken place, while pltf, yet remained in 
ignorance of its impeachable nature, 

id not amount to a confirmation & 
same should be set axide.-~ HAIN 7, 
HUCHAHDSON, [1929] N. ZL, RR. 66%.-— 


A wt ee ne 


Cases 17—176a. 


35. 


35a. 


109a. 


188. 


155a. 


155b. 
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FRIENDLY SOCIETIES. 


Part IIl. 





Unregistered Societies. 


17. Add. Annotation :—Ae to (8) Refd. Greenberg v. Cooperstein, [1926] Ch. 657. 


Part IV.— Collecting Societies. 


Add. Annotation :—Apld. Bell wv. Harker 


(1927), 91 J. P. 189. 


———-.]—-Industrial Assurance Act, 1923 (c. 8), 
s. 26 (1), applies whether the transaction 
involves transfer of the whole membership 
or interest of the assured, or of only one 


policy out of several, & whether the trans- 
feree is or is not already a member of, or a 
erson assured with, the new _ society.— 
SELL v. HARKER, [1928] 1 K. B. 368; 97 
L. J. K. B. 155; 138 L. T. 226; 91 J. P. 189; 
44T. L. RR. 33; 25 L. G. R. 505; 28 Cox, C. C. 
451, D.C. 


Part Xll._—Officers. 


Agent-—-Termination of employment— Under 
amended rules.|—Pitf. was appointed an 
agent of defts., a friendly society, whose 
rules, though subject to alteration, provided 
at that time for the retention of agents in 
office so long as their conduct was satisfactory. 
After pltf. reached the age of sixty-five defts. 
altered their rules, by providing that agents 


should be compulsorily retired at the age of 
sixty-five, & defts. terminated pltf.’s employ- 
ment :—Held: as the rules, on the face of 
them, were alterable, plitf. was not entitled to 
a declaration that defts. were not entitled to 
terminate his employment.—PAGE v. LIVER- 
POOL VICTORIA FRIENDLY SociETy (1927), 
43 T. L. RK. 712, C. A. 


Part XIIl—Membership. 


Add. Annotation :-—Apld. R. v. Lancashire 
JJ., Ea p. Tyrer, [1925] ] K. B. 200. 


—~-—- What must be disclosed to directors.]— 
On the construction of Geo. 3, c. lxxiil., by 
which the Customs’ Annuity & Benevolent 
Kund was cstablished, & of the rules made 
under the authority of that Act :—Held: 
(1) in appointing a ‘ nominee ”’ of a sub- 
secriber’s interest in the fund the directors 
ought to be informed for what purpose the 
nominee is appointed & to whom money is 
to be paid. This may be done by the 
instrument appointing the nominee or by 
some other instrument signed by the sub- 
scriber. or by his will; (2) Semble: a 
‘nominee ’’ may be a person who is intended 
to take as a trustee for others.—-URQUHART v. 
BUTYERFIELD (1887), 37 Ch. D. 8573 57 
L. J. Ch. 621; 57 1. 'T. 780; 36 W. R. 376 ; 
4T. L. R. 161, C. A, 

---- Who may be nominee—tTrustee.]—— 
URQUUART v. BUTTERFIELD, No. 155a, ante. 


175a. Insurance of child for more than statutory 


PART XIII. SECT. 3, SUB-SECT. 2.-—-A. 


8X. 
policy 


action wherein pltfs. sought. to recover 


benefl 


boneficlaries of a deceased who was 
alleged to have become a member 
thervof :—-Held : 
& 386 (1) of Ineurance Act, 


a an industrial assurance 
co., issued three policies of insurance 


Conditions precedent— Delivery of 
c& payment of premium.j—Ip an | because no 
ta from a. fraternal socicty as the 
had not 


applying sects. 81 (3) | bind 
1995, | 


deceased's application for membership 
& the acceptance thereof did not effect 
a contract binding on the_ society 

asta or certificate of | 
membership, was delivered & pa d 
of the first premium or at least all of it 
been made, which, under said | 
sects., were conditions precedent to a | rv. 

contract.-—PEDERSON t. EM- 

rmrRE Hoswk Benerit Aasocn., (1981) ! 


12 


in respect of the life of a child, for 
sums which aggregated more than the 
statutory maximum, though each was for 
a sum less than that maximum. Each 
policy contained a provision that no payment 
would be made which either alone or in con- 
junction with other such payments exceeded 
the statutory maximum. On a charge of 
having committed an _ offence’ within 
Industrial Assurance Act, 1923 (c. 8), 
s. 39 (2) :—Held: (1) the words in sect. 4 (1) 
‘relating to payments on the death of 
children ’’’ were merely descriptive of the 
group of sects. in the 1896 Act headed ‘‘ Pay- 
ments on death of children,’’ & did not limit 
those sects. in their application to industrial 
assurance cos. to payment only, but included 
the provisions as to insurance ; (2) the above 
provision in each policy had no legal effect 
at all, & it could not be contended that in 
fact the co. did not insure for more than the 
statutory amount; (3) the proceedings were 
in time because, for this purpose, the insur- 
ance co. did not insure from the time only 
when the policies were taken out, but (LorD 
HewarT, C.J.) either insured on every 
| 2 W. W. Tt. 858.—CAN, 

| PART XIII. SECT. 4, SUB-SECT. 2.—c. 


sa. Benevolent association incorporated 
under Charitable dssoctiations Act, 
R. S. Al., 1913 (ce. 27)—Validity of 
dye-law as to nomination. THEOBALD 
WINNIPEG MUSICIANS ASSOCN., 
11D. L. R. 57: 36 Man. L. R. 
[1926] 3 W. W. R. 337.—CAN. 


ent 


[1927 
163; 


Vol. 


occasion when a premium was paid, or 
(Avory, J.) continued to insure during the 
time that the assured was not in default 
& the policies were in force.—HARKER v. 
BRITANNIC ASSURANCE C©o., Lrp., [1928] 
1K. B. 766; 97 L. J. K. B. 359; 138 L. T. 
395; 01 7. P. 51; 44 T. L. R. 243; 72 
Sol. Jo. 121; 26 L. G. R. 136; 28 Cox, C. C. 
475, D. C. 
tation :—As to (2) Distd. Hirst v. Liverpool Victoria 


Anno 
Friendly Society, Clark v. London & Manchester Assce. 
Co., {1930} 2 K. B. 209. 


175b. Proviso in policy limiting sum aroikrn| 
—In 1920 H. took out a policy of industria 
insurance on the life of his daughter, then 
aged three months, at a premium of twopence 
per week, & in 1925 he effected a similar 
policy on the life of his son, then aged one 
month, in each case assuring the amounts 
respectively set out in a Table contained in 
the policy. ‘The Table in the policy of 1920 
was made out on the basis of a premium of 
one penny per week & insured sums payable 
on the death of the life assured varying in 
amount according to age & the time the 
policy had b:-en in force ; it also contained the 
following si: tement: ‘‘ Twopence per week 
will assure double the above sums provided 
that in any case where the amount secured by 
the larger premium would exceed the limits 
of assurance prescribed by Friendly Socicties 
Act, 1896 (c. 25), viz., £6 for children under 
five years of age, & £10 for children under | 
ten years of age, the sum assured shall be : 
limited to £6 or £10 as the case may require.”’ | 
In the policy of 1925 was a statement that | 
the amount payable under it was subject to | 
the limitations of Friendly Soviecies Act, | 
{ 

| 





nn NT 


1024 (c. 11) :--Held > in view of ve state- 
ments in the two policies limiting the a nouut 
insured in each case to the statutory 
maximum, neither policy contravened the | 
provisions of the Friendly Societies Acts, | 
1896 & 1924, & was valid. 
In 1925 C. signed a proposal for a whole | 
life assurance on the life of her son, then | 
aged one year next birthday, at a weekly 
premium of one penny for a sum to be 


XXV.—Friendly Societies. Cases 175a—224a. 


assured increasing as per scale up to £15. 
On the same day she signed a proposal for 
an endowment assurance on the same life 
al a weekly premium of threepence for a 
‘“sum to be assured £7 148. payable on 
attainment of age fifteen or in the event of 
previous death as per scale.’’? Two policies 
were issued on the basis of these proposals. 
On the whole-life policy there was this 
memorandum: ‘“ This life is also assured 
under [the endowment] policy. Accordingly, 
the full sum assured printed in the schedule 
will not. come into operation until the attain- 
ment of the age of ten. The combined 
amount payable in the event of earlicr death 
shall not. exceed £6 on death under age three, 
£10 under age six, & £15 under age ten ”’ -—- 
Held: as the above quoted memorandum 
cut down the sums payable under the com- 
bined policies to the statutory limit, the 
policies did not) contravene the Friendly 
Societies Act, 1024 (c. 11), & were valid.--- 
Re Uirst & LIVERPOOL Victorta FRUENDLY 


Society, Re CLrark & LONDON & MAN- 
CHESTER ASSURANCE Co., [1980] 2 Ik. 3B. 


209; 90T. J. K. Bo 188; 142 1. TR. 2015 04 
J.P. 81; 73 Sol. Jo. 882; 28 L. G. RR. 58, 
C. A. 

175c. Who Is ‘‘ child ’* within Industrial Assurance 
Act, 1923 (c. 8), s. 3---Megitimate child. | -- - 
Above sect. provides that: ‘ Amongst the 
purposes for which industrial assurance cog. 
may issue policies of assurance, there shall be 
included insuring money to be paid for the 
funeral expenses of a parent. child, grand- 
parent, grandchild. brother or sister, & the 
issuing of such policies shall be treated as 
part of the industrial ossurance business of 
the socicty or co? Held: the word 
‘child’ in the above sect. includes an 
illegitimate child, & policies taken out by ao 
mother for the purpose of insuring money 
to be paid for the funeral expenses on the 
death of ber legitimate children were valid. 
- MORRIS v, BeITANNIC ASSURANCE CO.,, 
Lrp., [1931] 2 K. B. 125; J00 LL. J. WK. OB. 
203; 15 1. TT. 45; 47M Ln. 818; 75 
Sol. Jo. 206. 


Part XVII.-—Accounts and Inspection of Affairs. 


223a. Power of commissioner or inspector to hold 
public inquiry--Industrial Assurance Act, 
1923 (c. 8), s.17.}—The power conferred by 
above sect. upon the Industrial Assurance | 
Comr., or an inspector appointed by him for } 
the purpose, to examine into & report on 
the affairs of an industrial assurance co. Is 


Part XVIII—Disputes. 


not confined to holding an inspection bebind 
closed doors, but extends ta holding such an 
Inspection in a place open to the public.-~— 
Hrarrs or Oak ASSURANCE ©o,, Ltp. 1. 
A.-G., [1931} 2 Ch. 370; 100 J. J. Ch. 340 ; 
145 J. T. 662; 477. L. R. 5670; 75 Sol. Jo. 
615, C. A. 


224a, ——.1—Timims v. WILLIAMS (1842), 3 Q. B. 413; 2 Gal. & Dav. 621; 11 LJ. Q. B. 210; 
6 J. P. 685; 6 Jur. 1012; 114 1. R. 565. 
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Cases 322—430, 


ENa@LIsH AND Empree Dicest SurPLEMENT. ~ 


Part XIX.—Offences, Penalties and Proceedings. 


822. Add. Annotation :—Consd. Fishwick v. Gyani, [1925] 1 K. B, 617. 


Part XXII.—Dissolution. 


430. Add. Annotations :---As to (1) Refd. I. R. | 
Comrs. v. Soc. for Relief of Widows & Orphans 
of Medical Men, I. R. Comrs. v. Medical | 


eerste: 


PART XIX. sar en SUB-SECT. 1.— 
e a et 

wh. Action for libel-—Whether mroof 
of special damage necessary.}—Held : 
pitfs. were entitled to maintain an 
action to recover damages for defama- 
tion of the socicty as such; it was 
unnecessary, in the case of a trading 
corpn., society or partnership, to allege 
& prove special damages where 
dcfamatcry words were spoken or 
written of the corpn., society or partner- 
ship, in relation to its trade or busi- 
ness; & damages limited to the st aed 
done to the joint adventure might be 
wuwarded without proof of special 
damage,.--- frist PEOPLES Assck. Co. 
», DUBLIN  Crry Asscr. Co., [1929] 
1. Tt. 25.— IR. 


PART XX. SECT. 3. 


80. ight to secede.}---In the absence 
of asataintory provislons thore {s no 
power in @ branch lodge of a friedly 





er eee 


society to secede from the order to 
which it belongs, unless the power is 
exprosaly conferred by the rules of the 
society. Semble: even if the rules 
give a right to secede, there is no 
practical method of doing so, unless 
machinery ia provided for the purpose. 
-~—-INDEPENDENT ORDER OF ODDFEL- 
LOWS v. INDEPENDENT ORDER OF 
ODDFELLOWS BON AccorRD Lopar 
No. 11, {1901-3} 8. A L. R. 62.—AUS. 


sd. Kffect of secession—On property 
& fundse.|—A mere right to secede 
doee not confer a power in the seceding 
lodge to take away the funds con- 
stituted under the rules of the order. 
A rule of a aaa socicty providin 
that a lodge which is expelled sh 
forfeit its property to the ruling 
authority of the society is net ultra 
vires.— INDEPENDENT ORDER OF ODD- 
FELLOWS wv. INDEPENDENT ORDER OF 
ODDFRLLOWS BON ACCORD LODE 
No. 11, (1901-3) Ss. A. L. R. 62.—AUS. 
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Charitable Soc. for West Riding of Yorkshire 
(1926), 42 T. L. R. 612; I. R. Comrs. v. York- 
shire Agricultural Soc., [1928] 1 K. B. 611. 


sf. Secession by Scottish branch of 
English society—Refusal to grant cer- 
tificate of secession—Juricdiction of 
Scottish courts.)}—The Soottish branch 
of a friendly society, whose registered 
office was in England but whose rules 
had been recorded in Scotland, resolved 
to secede from the parent body, & 
applied to the secretary of the society 
for a certificate of secession in order 
that tho branch might be registered as 
a separate society in Scotland. The 
certificate having been refused, the 
branch brought a petition, under Ct. of 
Session (Scotland) Act, 1868 (c. 100), 
8. 91, for an order on the society to 

ant a cortificate:—Held: the ct. 
ad jurisdiction to entertain the poti- 
tion. & procedure by way of a summary 
ctition under sect. 91 was a convenient 
z practical method of invoking the aid 
of the ct.—Sons oF TEMPERANCE 
eh tal SOcIETY, [1926] S. C. 418.—- 


GAME. 


Vol. XXV. Cases 53—387. 


Part IV.—Persons having Rights over Game. 








53. Add. Annotation :—As to (2) Consd. Peech v. | 92a. Sale of part of land for erection of racing 
Best (1930), 99 L. J. K. B. 537. | stables--Breach of covenant for quiet enjoy- 
55. Add. Annotation :—As to (2) Consd. Peech v. ment.]—A landowner who has granted a 
Best (1930), 99 L. J. K. B. 537. lease of sporting rights over land to a tenant 
69. Add. Annotation :—Consd. TPeech v. Rest together with a covenant for quiet enjoy- 
(1980), 99 L. J. K. B. 587. mene & palates ee re Fania _ 
é . : : 1e tenancy sells part of that land to a thir 
76. are PE ea Pia Swayne v. Howells | party so that it ig or may be used for the 
' . erection of racing stables, is thereby dero- 
87. Add. Annotation :-—Consd. Peech tv. Bost gating from his grant so as to become liable 
(1930), 99 L. J. K. B, 537. . in damages to his tenant.—PEEcH v. Brest 
90. Add. Annotation :—Consd. Peech v. Best [1981] 1 K. BB. 1; . I. J. K. B. 537; 148 
(1930), 99 L. J. K. B. 587. L. ‘TI. 208; 46 TLR. 407; 74 Sol. Jo, 
91. Add. Annotation :—Consd. Peech v. Best | 520, C. A, 
(1930), 99 L. J. K. B. 537. 
92. Add. Annotation :—Consd. Peech v. Best | 98. Add. Annotation :-—As to (2) Consd. Peech v. 
(1930), 99 L. J. K. B. 537. Best (1980), 00 1. J. K. B. 587, 
Part VI.—Remedies for Infringement of Rights. 
142. Add. Annotation :—Refd. Andrews v. Carlton poachers charged with violenece.—R. 


(1928), 93 J. P. 66. 


PRARCHE (1929), 


247a. Summing up—Necessary contents.]---There | 299. Add. Annotation : 
must be a careful direction to the jury on the 


nature of common enterprise in the case of 


21 Cr. App. Rep. 70, C. C. A. 


-Consd. Farey v. Welch, 


[1929] 1 WB. B. 33s. 


Part Vil.—-Gamekeepers. 


354. Add. Annotation :—-Refd. Barnard v. Evans, [1925] 2 K. . 





PART IL. SECT. 1. 


ex. ‘* Taking or killing ’’ game under 
one year of age—What anu? to.|-- 
Sect. 4 of'Game Act, R. S. S., 1930, 
provides that ‘‘ no person shall hurt, 
trap, take, shoot at, wound or kill 
. the young under one year of age 
of any of the animals mentioned in the 
sect."’:—Held: (1) the application of 
the word ‘“ take ”’ therein is limited to 
the act of capturing an animal &, in 
order to constitute an offence, the 
would have to be of a Hvins 
et ie notwithstanding that sect. 
2 (5) provides that “‘ game ” means 
such animals dead or alive; (2) 
although the killing of such an animal 
is done when the animal is found 
lying hel lip by some other pcrsvn, 
& in order to end its suffering, the 
killing nevertheless comes within tho 
terms of the rel & is, therefore, an 
offence.—-R. v. ZIMMER & ZIMMER, 
{1931] 2 W. W. R. 562.—CAN. 


PART II. SECT. 3, SUB-SECT. 4.— 
A. (b) iff. 
sy. Provincial game Act—Killing of 
game by white man on Indian reserve. ]— 
Phe fact hat a the Dominion Parlia- 
rnent has exclusive Iegislative authority 


Part VIill.-—Licences. 


887. Add. Annotation :-~-Refd. Clark v. Weataway, [1927] 2 


ee en re nee oe 





| 
A 
E * 





ee a 


ovor “Sdn a £ lands reserved for 
Indians ” dees nat areeenl a provincial 
game aes clion Act which prohibits 
the killing of game out of season from 
being appled to the killing of game on 
aun Indian reserve where the offender 
is a white man.—R, ». McLeon, ae 30) 
eat W. R37; 54 Can. GC. C. 107.- 


PART IV. SECT. 3, SUB-SECT. 1. 


68. Right to shoot game—-Undaer Game 
Act Amendment Aci, 1925. }-~ Game Act 
Amendment Act, 1925, does not. give 
a farmer an ahsolute "rig ht to sheot 
game birds found doing damage to bis 
crop, provided be does not shoot acrosy 
a public highway; it moans merely 
that so far as the penalties imposed by 
said Act. are concerned they shal! not 
be enforceable against a farmer shont- 
ing under the circumstances therein 
described. The right of # munict- 

ality to protect its citizens by pro- 
ihiting the discharge of firearms with- 
in ite Himits is not interfered with.— 
R. ex rel, RANKIN b. PENDRAY, {1829) 
1 W. Ww, 30 3 ¢ 51 C an. ( ‘rim. Caa, 27; ’ 
40 b. C. i. 410.—CAN 


PART IV. SECT. 4, 
—-- .-R. 0. Synmpoy, [1929] 1 
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| 
| 
| 
: 
| 
| 
: 
| 


of snull 
| Mason, (1931) 


704. 


h. J3. eT 


2) em eaes etn De ell eee ME ee eee eT ree 


1). L. KR. 307; 50 Can. Crim. Caa. 389.-~ 
CAN. 


PART VIII. SECT. 1, SUB-SECT. 4. 


893 i. Defences—- Coursing hare.j— 
Deft. was prosecuted for pursuing a 
hare with a greyhound without having 
i gume certificate, -ontrary to Game 
Certificates (Ireland) Aci, 1842, ss. 2, oh. 
Deft. had coursed a hare with a single 
greyhound on certain lunds, but pro- 
duced a written permission from the 
owner of the lands to do su. The 
resident magistrate beld that failure 
to take out a Iicence under Game 
Licences Act, 1860, formed the basis 
«af the charge, & deft. was exempted 
on sect. 5, exception 3, of that Act, In 
respect of coursing a hare with his 
greyhound, & dismissed the summons. 
On case stated :—THeld : the resident 
magistrate was wrong in ‘deciding that 
deft. came within Game Licences Act, 
1860, 8. 5, exception 3.—-R. fe 
Vv. CLARKE, (1930] N. I. 174.-—- 


PART IX. SECT. 2. 
ez. Possessing the ‘‘ green hide of a 


| moose ’’ durtng close season— Possession 


ence.}—R. 


—No offence 
2 Dd, L. bs 288.--CAN, 


Cases 1—62a. 


ENGLISH AND Empire Dicrest SUPPLEMENT. 


GAMING AND WAGERING. 
Part |—-Gaming and Wagering Contracts Generally. 


Beck v. 
Refd. Kennedy 


1. Add. Citation :—-69 Sol. Jo. 824. 

2. Add, Annotations :—Apld. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 13; Weddle, 
Hackett, (1929] 1 K. B. 321. 
». Thomassen, [1929] 1 Ch. 426. 

5. Add. Annotation :—Consd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

7. Add. Annotulion :—-Consd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

13. Add. Annotations :—Folld. Barnett v. Sanker 


(1925), 41 T. L. R. 660. Consd. Ironmonger 
v. Dyne (1928), 44 T. 1. R. 497; Ellesmere v. 
Wallace, [1929] 2 Ch. 1. Refd. Cooper v. 
Stubbs, [1925] 2 K. B. 753; Weddle, 
Beck v. Hackett, [1929] 1 K. B. 321. 


15. Add. Annotation :—Consd. Ellesmere v. Wal- 


15a. 


15b. 


15c. 


lace, [1929] 2 Ch. 1. 


Limited to two parties.]-—ELLESMERE (EARL) 
v. WALLACE, No. 15c, post. 

Agreement to refer betting disputes to arbitra- 
tion.|— Where an agreement to refer betting 
disputes to a particular arbitrator is an in- 
tegral part of the bargin by which the bets 
are made, the agreement to refer is itself a 
contract by way of gaming or wagering & 
is unenforceable.—Jor LER, Lrn. v. DALMENY 
(LORD), SAME v. TATTERSALL’S COMMITTEE, 
[1927] 1 Ch. 300; 96 L. J. Ch. 174; 136 L. T. 
3753 43 I. lL. R. 1193 71 Sol. Jo. 20. 
Contract between Jockey Club & racehorse 
owner. |—(1) At the invitation of the Jockey 
Club, which was issued subject to the Club’s 
Rules of Racing, deft. nominated a horse for 
two races, namely, (a) the Peel Handicap, 
& (2) a long course Selling Plate of 200 
sovereigns. The horse did not run in either 
race. In an action by E. on behalf of him- 
self & the other members of the Club, the 


15d. 


trustees of the Club & W. & Sons as stake- 
holders, to enforce payment by the deft. 
of the entrance fees or the part of them agreed 
to be forfeited :—Held : the contracts for the 
two races, which were between the Club & 
deft. & not between the various entrants 
inter se, were in neither case by way of gaming 
or wagering within Gaming Act, 1845 (c. 109), 
s. 18, & the Club were entitled to. recover 
from deft. the amount of the fees agreed to 
be forfeited in the two races. 

(2) There cannot be more than two partics 
or two sides to a bet (RUSSELL, L.J.).— 
ELLESMERE (EARL) v. WALLACE, [1929] 2 
Ch. 1; 98 1. J. Ch. 177; 140 L. T. 628; 45 
T. lL. R. 238; 73 Sol. Jo. 143. C. A. 


Transactions in foreign currencies. — IRON- 
MONGER & Co. v. DyneE (1928), 44 T. L. R. 
497, C. A. 


Annotation :—Consd. Weddle, Beck v. Hackett (1928), 44 
T. L. R. 67. 


47. Add. Annotation :—Distd. Eliesmere v. Wal- 


lace, [1929] 2 Ch. 1. 


Add. Annotation :- -Distd. Ellesmere v. Wal- 
Add. Annotation :—Distd. Ellesmere v. Wallace, 


Add. Annotation :-——Distd. Ellesmere v. Wallace, 


Add. Annolation :—Distd. Burrell v. Leven 


Add. Annotations :— Distd. Burrell v. Leven 
Refd. Richardson 
v. Moncrieffe (1926), 43 T. L. BR. 32. 


51. 

lace, [1929] 2 Ch. 1. 
52. 

[1929] 2 Ch. 1. 
53. 

[1929] 2 Ch. 1. 
55. 

(1926), 42 T. L. R. 407. 
58. 

(1926), 42 IT. L. R. 407. 
62a. 


—-~— —-—.j|—An agreement by debtor to pay 
a debt resulting from a betting transaction :— 
Held: to be enforceable, although obtained 
under the threat that, notwithstanding ct. 


PART I. SECT. 1. 


1 i. Distinguished from speculative 
fransections.|:---The mere fact that a 
transaction Is speculative does not 
make it u wagering one.—KANWAR 
BHAN*SUKHA NAND vy. GANVAT RAI- 
JAM Jrwan (1926), I. L. I. 7 Lah. 
442.---IND, 


1 ii, ——--.]-: Every forward contract 
is to some extent speculative, but is not 
nocessarily a wagering contract. The 
recognised test to be applied is whether 
at the time of entering into the con- 
tract there was a definite agreement or 
understanding between the parties 
that the performance of the contract 
by delivery of goods was not to be 
demanded, but that differences in 
ee only should become payable.-~ 
RaMDIN HLAZARI LAL t. MANSAKAM 
Munrnipywar (19209), T. L. Re ot All. 
1027.-— BND. 


10 i. Severable contract.J}—Pltt. & 
deft. entered into an agreement 
whereby pltf. was to train deft.’s 
horses for trotting, & deft. was to pa 
#2 per week for each horse, give pltf. 
one-fourth of stakes won, & further 
when a horse was in a race & bad 
o reasonable chance of winning, deft. 
was to put £5 on the totalisator & pay 
to pitf. any dividend received :—Held : 
(1) an agreoment by an owner to pay 


| 


to his trainer one-fourth of the stakes 
won was valid & enforceable ; (2) the 
terin of the contract whereby invest- 
ment was to be made on the totalisator 
by deft. in pltf.’s interest was unlawful ; 
(3) the whole contract was not rendered 
unlawful thereby, the promises being 
independent, & the lawful promises 
being capable of enforcement.—WtlaoNn 
Me genre [1927] N. Z. L. R. 332.— 


d i. ———.|—WILSON v. HOGARTH, 
No. 10 {, ante.—N.Z. 

sa. Agreement for payment of 
differences—-Arising out of wagering 
contract.}—-Where a forward contract 
for the purchase & sale of goods is void 
on the ground of wagering under Con- 
tract Act, s. 30, a subsequent crose 
contract, a8 a result of which the 
differences payable under the original 
wagering contract are settled, is void 
under Bombay Act III. 1865, s. 1.— 
JIVANCIIAND GAMBHIRMAL, ETC. v. 
LAXMINARAYAN GANFSHRAM (1924), 
kL L. R. 49 Bom. 689.—IND. 

sb. Agreement by racchorse owner to 
guy trainer share of stakes won.|-—- 
LON vw. Hocartn, No. 10 i, ante.— 


80. Contract to buy &: sell on margin— 
Onus on defendant to ove illegal. }— 
Defts., Toronto merchants, d 
pitfs., Chicago brokers, to buy e sell 
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ain in Chicago on margin, which the 
atter did, advancing them money for 
which they sued. Defts. having refused 
to settle for losses sustained :-- Held: 
assuming the State luw to be that if 
the contract was to deal in such a 
way that only the differences in prices 
should be settled according to the rise 
& fall of the market, & no grain be 
either delivered or accepted. the con- 
tract would be a gambling contract & 
illeyal, it lay upon defts. to establish 
clearly that such was the character of 
the dealing.—-RIcE v. GUNN (1881), 4 
UO. R. 579.—CAN. 


PART I. SECT. 3, SUB-SECT. 1.—C. 

65 i. -—— Forbearance to post as 
defaulter.}-—A wagering contract. under 
Indian Contract Act «is void to the 
extent that no ct. will enforce such a 
contract, but it is not Wegal. <A col- 
lateral agreement, therefore, based upon 
a transaction which was originally a 
wagering transaction, is not on that 
account legal. 

A cheque arising out of a betting 
transaction, but given in consideration 
of a person’s rome to refrain from 
Spd the drawer of the cheque 

efore the Turf Club, & having bim 
declared a defaulter, is valid, & for 
good consideration. — BANVARD  v. 
atocrts (1928), I. L. R. 7 Ran. 263.— 


Vol. XXV.—:Gaming and Wagering. Cases 62a—229. 


proceedings were pending, he would be 
reported to Tattersall’s.—-BUxTON v. CUM- | 
MING (1927), 71 Sol. Jo. 232. 


Add. Annotation :—-Distd. Hyde v. 
(1926), 42 T. lL. R. 442. 


—-—— ———.]—Pltf. backed a horse with deft. 
for £10 & the horse won the race. There | 
was subsequently a dispute as to whether the 
result of the betting was payable at 100 to 1 | 
or at 33 to 1. The parties agreed to refer the 
question to Tattersall’s Committee. The 
Committee decided that the amount payable 
was £1,000, & that it was to be paid within 
seven days. In an action to recover the 
£1,000 piltf. alleged that deft. had agreed to | 
abide by the decision of the Committee :--- 
Held: as the parties only referred to 'Tatter- 

sall’s Committee the question whether the | 
bet was at 100 to 1 or at 33 to 1, & as thore 
was no further agreement by deft. for good 
consideration to pay such sum as the Com- 

mittee might find to be payable, the action 
fuiled.—HYDE v. TYLER (1926), 42 T. L. RR. 
652 ; 70 Sol. Jo. 856, C. A. 


Add. Annotation: *—Apld. Hyde v. 
(1926), 42 T. L. R. 442 

—— Agreement to compromise action.|—-A 
mere agreement to compromise an action 
brought for a gaming debt is not sufficient. : 
consideration on which to found an action | 
on the agreement.—BURRELL & Son 0. 
LEVEN (1926),-42 T. L. R. 407. 


76. Add. Annotation :—~As to 1) Consd. Ellesmere 
v. Wallace, [1929] 2 Ch. 


3. Add. Annotation pare ‘Ellesmere v. Wal- 

lace, [1929] 2 Ch. 1. 

94. Add. Annotation :—Refd. Ellesmere ». Wallace, | 
[1929] 2 Ch. 1. 

98. Add. Annotution :—Refd. Ellesmere v. Wallace. 
[1929] 2 Ch. 1. 

Add. Annotation :—Distd. Mllesmere v. Wal- | 

Jace, [1929] 2 Ch. 1. 


152. Add. Annotalion :—Refd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

164. Add. Annotation :—As to (1) Consd. Hum | 
phery v. Wilson (1929), 141 L. ‘I’. 469. 

171. Add. Annotation :—Refd. Ramdutt HKannkis- 

sen Dass v. Sassoon EH. D. & Co. (1929), 

» P. Cc 58. 

‘Ada. drolabons -—Consd. oe Hall ¢ jab 

v. Laurence, [1929] 2 K. B. 15 

182. Add. Annotation :—Consd. pets Hall Ciub 
v. Laurence, [1929] 2 K. B. 158. 

185. For ‘Gaming Act, 1838” read ‘ Gaming 
nets eae ee 

PART L SECT. 4, SUB-SECT. 2. 


h i, ———~.J}—Where deft. sold for ; 
pltf. horses won by pltf. at a raffle, & 


64. Tyler 


70. Tyler 


70a. 


107. 


181. 


we te i mm er eee wt 
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itlegal consideration the trial judge. 
should dismiss the action, even thongh 
| the illegality has not been plead 
| GOGGINA ». posers ee L. R. 


| Add. Annotation :—As to (1) Refd. Foster v. 


Driscoll, Lindsay v. api hag Lindsay v. 
Driscoll, [1929] 1 K. B. 


poses of business.|——A loan to a firm of 
bookmakers for the general purposes of the 
business & charged by deed on the assets of 
the partnership in the absence of proof that 
the money was required for the purpose of 
making bets, is not illegal as being “ for the 
reimbursing or repaying any money know- 
ingly lent or advanced for betting ”’ within 

Gaming Acts, 1710 & 1835.—HUMPHRERY v. 

WILSON (192 29), 141 L. T. 460; 46 T. L. R. 

535, C. A. 

-]—Money lent in England ou a security 

with a view to its being used by the borrower 

in playing here a game of cards for money 
cannot be recovered in an Hnglish Ct.— 

CARLTON LfALL Crus v. LAURENCE, [1929] 2 

K. B. 153; 98 I. J. K. B. 805; 140 L. T. 

534; 45 T. L. R. 195; 73 Sol. Jo. 127, D.C. 

1189. Add. Annotations :—Refd. Lill v. Fox (1858), 

3LL.T.0.8. 118; Foster v. Driscoll, Lindsay 

i Attfield, Lindsay v. Driscoll, [ 1929] 1K. B. 
Q. 

. Add. Annotation ;--Apld. Humphery v. Wilson 

(1929), 141 L. T. 400. 

192. Add. Annotation :—As lo (2) Apld. Humphery 
vy. Wilson (1920), Lil L. "I. 469. 

03. Add. Annotations :-~4As to (1) Consd. HElles- 
mere, Earl v. Wallace, [1920] 2 Ch. 1. As 
to (2) Apld. Carlton Hall Clab, Ltd. v. 
Laurence, [1929] 2 K. BB. 153. Comsd. 
Humphery ». Wilson (1920), L4L L. 'T. 469. 

205a. ——- —-—.|—Vitf. & other players of 

chemin de fer took it ipo turn to be croupier 

or banker. Deft., one of the players, bought 
counters to stake, & at the end of the gume, 
having lost £500, he gave a cheque for that 
amount to pltf. in payment of what he had 
lost to pitt. &/or other persons. In an action 

on the cheque :—-/éeld: a payment to a 

winner at gaming, or to a person whu accepted 

payment for winners, in the form of a cheque 
was void & unenforceable, & the action failed. 

RICHARDSON v. MONCRIEBFE (1926), 48 

T. L. R. 32 

| 213. Add. Annoltution : --Consd. Humphery v. Wil- 

son (1929), 141 L. T. 469. 

| 2294. Add. Annotation :—As to (1) Refd. Re Wilson, 

ia p. oy aul v. Keith, Prowse (1925), 133 

L. T. 814 

| 226. Add, Annotation :- ~-Reld. Falcon v. Famous 

Players Film Co. (1925), 42'T. L. R. 91. 

Add. Annolalion :-—Refd. Kulcon v. Famous 

Players bis Co. MTG20), 2 ea oe L. tt. he 


Pewee au 


he had lost. $400, u eae note for 
$1,200 to cover Hald $400 & $800 In 
cash which D. then lent to deft. On 
maturity of the note, deft. pald 3700 


| 
188a. -~-— Loan to pogecaee: te general pur- 





= 229. 


ee nee. ne ot ee ee cee ae Ma ~~ 


ed.-— 


’ > nt fe for $500, which 

he could not refuse to pay it over, on | 1203; (1925) 4 W. W. RR. 75.--CAN. | & gavo D. & new na : 
oe ground that ae had poe the - aes Gaming on grain ex- ees eaEN ale tea Ao Huth ot 
orscs by gambling.—-JAMIESON 0. | chain te sg page Mean age ee Aes the consideration for which that noto 


! 
{ 
received the purchase moncy :-——Held : pe 
\ 
J 


SHERWOOD (1856), 14 U. C. R. 282.-— | 
CAN. illegal 


PART I. SECT. 6, SUB-SECT. 1. Sanaselion | on 
181 jit, ——-.}+—- Where during 
game of dice cheques are given by one 


player to another player for money 


‘ the purpo has 


wholly or 


a 





urpore as, 
& grain exchange, 
i cannot be recovered where, uf least, 


@ substantial extent.— 
‘THOMAS v0. PARLEY Wo oi. (1929) 3 


or the original note had been Bivon. 
The $500 note bore the words “ value 
received.”” In an action in the county 
ct. on the $500 note the defence was 


eg., gambling 


been carried out. 


seb up that it bod been given In whole 
or in part for a gambling debt; &, 
therefore, because of sect. 56 (a) & (c) 


! 
advanced to cnable the former to ! D. L. R. 755; 2 W. —CAN. 

‘ : of County Cts. Act, It. 8. M., 1913, the 
be donnie tb tee tec ~diplgehe | PART I. SECT. 7, SUB-SECT. 2. | county ct. bad no jurisdiction. Juda 
egal co tion o I. —--- Containing words | ™mont for pitt. ee R a mr 

in = ection. " bro hia ach value received. ")-—Deft. gave D., & DL Ce OAN. - He 769; 
cheques evidence fellow player in a game of dice to whom »L. R. 7398. : 


4 
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Cases 289276, 


239. Add. Annotations :—Folld. Soc. Anon. des 
Grands Etablissements de Touquet Paris- 
Plage v. Baumgart (1927), 96 L. J. K. B. 789. 
Consd. Carlton Hall Club v. Laurence, [1929] 
2 K. B. 158. : 

240. Add. Annotations :—Apld. Carlton Hall Club 
v. Laurence, [1929] 2 K. B. 153. Refd. Soc. 
Anon. des Grands Etablissements de Touquet 
ee v. Baumgart (1927), 96 L. J. K. B. 

243. Add. Annotations :—Folld. Soc. Anon. des 
Grands Etablissements de Touquet Paris- 
Plage v. Baumgart (1927), 96 L. J. K. B. 789. 
Consd. Carlton Hall Club, Ltd. v. Laurence, 
[1929] 2 K. B. 153. 

245. Add. Annotations :—Folld. Soc. 





ee EA 





Anon. des 


245a, -—-~- 


Annota 
2K. B. 153 


ENGLISH aND Emprree Dicest SupPLEMENT. 


Grands Etablissements de Touquet Paris- 
Plage v. Baumgart (1927), 96 L. J. K. B. 789. 
i aa ee Hall Club v. Laurence, [1929] 





———-.]—-Where money is lent in 
a foreign country for the purposes of gaming 
é& gaming in that country is not illegal, & 
cheques payable in England are given for 
the money lent, pltf. can ignore the security 
é& sue as for money lent to deft.—SociiTEe 
ANONYME DES GRANDS ETABLISSEMENTS DE 
ToOUQUET PARIS-PLAGE v. BAUMGART (1927), 
96 L. J. K. B. 789; 186 L. T. 799; 43 
T. L. R. 278. 


tion :-—~Consd. Curlton Hall Club v. Laurence, [1929] 
dd. 


Part I1—Games, Gaming and Gaming Houses. 


247. Add. Annotation : — Consd. 
Wallace, [1929] 2 Ch. 1. 

251. Add. Annotation :-—Refd. EWesmere v. Wal- 
lace, {1929} 2 Ch. 1. 

252. Add. Annotation :--Consd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

253. Add. Annotation :—Consd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 


| 
254. Add. Annolations :--As to (2) Consd. R. v. | 
Kirby, Parker & Patrick (1927), 20 Cr. App. | 
Rep. 12; R. v. O. K. Social & Whist Club, 
Ltd. (1929), 45 T. L. R. 670. Refd. R. »v. 
Brennand (1980), 47 T. L. R. 22. 


255. Add. Annotation :—-Refd. Davis v. Parker, 
f[19381] 2 K. B. 210. 


255a. —-~- -—-— .}--The questions whether 
a house is used for unlawful gaming within 
sect. 4 of the above Act, & whether a game 
is unlawful within Betting Act, 1853 (c. 119), 
gy. 3, are for the judge, & not the jury.— 
R. v. Ktirmny, PARKER & PATRICK (1927), 20 
Cr. App. Rep. 12, C. G. A. 


—_ Pre er mpm ateanes » 


Ellesmere v. | 260. 





261. 





275. 





——— nome rae 





ae at 


PART I. SECT. 7, SUB-SECT. 3. 





267a. ———-.]—Progressive 


276. 


PART II. SECT. 1, SUB-SECT. 2.—-D. | being emitted. 


Add. Annotations :—As to (4) Refd. Richard- 
son v. Moncrieffe (1926), 43 'T. L. BR. 32. As 
to (6) Consd. Davis v. Parker, [1031] 2 K. B. 
210. Generally, Refd. R. v. Berg, Britt, 
Carre & Lummies (1927), 20 Cr. App. Rep. 
38; R. v. O. K. Social & Whist Club, Ltd. 
(1929), 45 T. L. RR. 5670; Daniels ». Pinks, 
(19381) 1 K. B. 374. 


Add. Annotation :—Refd. Richardson v. Mon- 
crieffe (1926), 44 T. LL. R. 32. 

whist, where’ the 
partners are shuffled as well as the cards, is 
not a game of skill, &, if played for money 
prizes, is an unlawful game.—R. v. O. K. 
Socian & WuHist CiLus, Lrp. (1929), 45 
T. L. R. 570; 73 Sol. Jo. 451; 21 Cr. App. 
Rep. 119, C. C. A. 


Add. Annotation :—Folid. Bennett v. Ewens, 
[1928] 2 K. B. 510. 

Add. Annotation :-—Consd. Davis v. Parker, 
[1931] 2 K. B. 210. 





The candy package 
emitted for the coin deposited was such 


s i, ~—--~ Contract to buy dc sell on 270 ii. Game played by problem 7 1 
margin. |-~-PKARSON v. CARPENTER & | checker boards.}—--D ‘Ono ». LEIGH & ue Wun cou ah Oe ne canis 
s il, —-—— Contract not speculative | 171 ig*t B.C. R153; a@ffo., [11929] 1 | preig: accused was not guilty, under 
trunsaction on part of plaintff.j—- | W. W. R. 122.—CAN. the Criminal Code, of keeping a common 


Woopwakn & Co., Lrp. v. KoEFORD 
ont) 62 D. L. 2. 431; 37 Can. Crim. 
Cas. $29; $1 Man. L. R. 286; ({192]) 
3°W. W. RR. 222.--CAN. 


PART Il. SECT. 1, SUB-SECT. 1. 


252 i. Prizes provided out of 
admission money.J—A person bired a 
hal) for one night. & another hall for 


b {. ——.J—R. Vv. 
D.L. R. 206; 48 Can. C 
60 UO. L. R. 582.—CAN. 

b ii. 
machine which answers 
tion in sect. 986 (4) of 








PART II. SECT. 1, SUB-SECT. 2.—E. 
ARNOLD, [1927] 4 
rim. Cas. 101 ; 


.j—An automatic vending 


Code, as atmnended by 1930 (a. 


gaming house.-ROBERTS v. R., [1931] 
S.C. R. 4175 revsg., 3 De Ll. R. 225.— 


CAN. 

fi. —- --—Held: a imnachinc 
known as the *‘ Caille Victory Vendor ” 
was one to which the prohibition in 
Gaming Machines (Scotland) Act, 
1917 (ce. 23), 8. 1 (1), re Ae ey eo 
v. MILLER, [1927] S. C. (J.) 87.—SCOT. 





the 
the Criminal 
11), 


descrip- 


two nights, & advertised that whist 
drives, open io the public on payment 
of one 3 hg for admission, would 
be held in the halls on those nights. 
A large number of people attended, & 
prises wore awarded to the successful 
players. The purchase of the prizes 
was defrayed out of the admission 
money: any balance over being retained 
b © promoter:-—Held: (1) the 
playing Pp fve whist was 
gaming, in view of the facts that the 
element of chance predominated iu 
the game, & that the prizea were derived 
from the jasion money, & it waa 
immaterial whether the proceedings 
“were or were not dotrimental to the 
morals of the community ; (2) aocused 
had managed, conducted, or carried 
on gaming in the premises, although 
his oporations had been restricted to 
three isolated ocoasions.—BUNTON tv. 
MILLER, [1926] S. C. (J.) 120.—SOOT. 


of 


; 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
i 


8. 27, is a “ mmeans of contrivance for 
playing a game of chance,” within sub- 
sect. (2) of sect. 986, regardless of 


‘ whether there is any real or material 


valuo in what the operator, t.e. the 
ayer, of the inachine receives at 
dimes, as the result of operating it.-— 
R. v. FREEDMAN, [1931] 1 W. W. R. 
775.—CAN. 

b iii, ——.)-—R. v. WILKES 
Hiscock. R. v. ROBERTSON, 
LD. L. lt. 995.—CAN. 

b iv. ~---—.}--Accused had on_ his 
premises an automatic vending machine 
in which customers placed a five cent 
coin, pulled a lever, & received from 
the machine a package of candy, with 


» Rw. 
[1931] 


or without “ slugs,’’ varying in number, | 


which had no commercial or exchange- 
able value but might be to 
operate the machine to show printed 
lugends for amusement only, no candy 


18 
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276 i. Whether dominant element of 
shill.) —Deft. kept for use by the public 
on his premises a number of machines, 
known by the name of “ Diddler.’”’ 
Any one wishing to use one of these 
machines purchased from deft. discs 
at the price of seven for He 


: inserted one disc in a slot & pulled a 


handle, which caused three rollers to 
revolve. On cach roller was printed 


: & number of devices, such as cherries, 


roses, etc. If certain, combinations 
of these dovices stopped opposite a 
pointer on the face of the machine, 
the player won a certain number of 
discs. With these he could purchase 
on the premises certain goods. The 
winning combinations & the odds for 
each were printed on the front of the 
machine in view of tho player.’ If 
none of these combinations moore 
opposite the pointer, the player lost 


Vol. XXV.—Gaming and Wagering. .Cases 278—266. 


278. Add. Annotations :—As to (1) Folld. Bennett 


v. Ewens, [1928] 2 K. B. 610. As to (2) 
Consd. R. v. Kirby, Parker & Patrick (1927), 
20 Or. App. Rep. 12. 


278a, Certainty of winning something.]— (1) A 


machine may be used for the purposes of 
‘ gaming ” & “ betting ’’ even though, if the 
directions affixed to it are obeyed, it is 
certain that the user will win something. 

_ (2) In a conflict of evidence it is for the 
jury to decide for what purposes persons 
‘resort ’’ to the premises in question.—R. 
v. BRENNAND (1930), 47 T. L. R. 22; 74 
Sol. Jo. 788; 22 Cr. App. Rep. 95, C. C. A. 


284a. House used for game where chances not alike 


favourable to all players.}—The committee 
of management of a members’ club installed 
in the club certain machines for the use of 
members only & for the purpose of giving 
additional pleasure to the members. The 


machines were operated by means of pennies | 


inserted in a slot. The player, having first 
inserted a penny, depressed a handle, causing 
three cylinders to revolve on which were 
depicted bells, bars & fruits. On the 
cylinders ceasing to revolve the player 
either lost h.3 penny or received winnings 
up to twenty pennies, according to the 
combination of fruits &/or bells &/or bars 
opposite a pointer. The machine auto- 
matically filled a jack pot from its winnings. 
& the pennies in the jack pot were returned 
to the player who obtained the combination 
of three bars. The machines were similar 
in type to other machines for the user of 
which persons had been convicted under the 
Gaming Houses Act, 1854 (c. 38), where the 
persons had used the machinei; i suops or 
places of public entertainment or in vro- 
prictary clubs. Four members of the coin- 
mittee of management of the club in question 
were charged under Gaming Houses Aci 
1854 (c. 38), s. 4, for being persons having the 
care & management of certain premises, to 
wit, the club, which were then being used 
for the purpuse of unlawful gaming being 
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286. 


284b. Game must be unlawful.| Applts., 


carried on therein. The contention of the 
members of the committee of management 
was that the position of a members’ club 
wes analogous to that of a private house, & 
that gaming upon the machines in a members’ 
club was therefore not unlawful gaming :--- 
Held: in order that a house should be a 
common gaming house within s. 2 of the 
Gaming Act, 1845 (c. 109), s. 2, it was not 
necessary that some person should be keeping 
the house for his gain, lucre or living: it 
was sufficient that it was a house kept or 
used for playing at any game where the 
chances of the game being played therein 
are not alike favourable to all the players; 
the chances of the game played on the 
machines in this club were not alike favour- 
able to all the players, & that the club waa a 
members’ club did not prevent tho club 
premises being kept or used for the purpose 
of unlawful gaming being carried on therein, 
& therefore the members of the committee 
of management of the club could be con- 
victed of the offence charged under Gaming 
Houses Act, 1854 (cc. 88), 8. 4.----DANIELS 2. 
Pinks, [1931] 1 WK. 2B. 8743 100 1. J. NW. OB. 
337; 14 LT. 372; 05S. P28; 47 TL. R. 
166; 75 Sol. Jo. 50; 29 T2 G. R. 120; 20 
Cox, C. O. 221, D2. 

pro- 
prictors of a place Known as “ Fun Fair,” 
invited the public to resort thereto, & the 
public did so resort, for the purpose of playing 
for money at a game with an automatic 
machine called the ‘t Circle of Skill,’? which 
the justices found was a game of skill :-- 
Held: applts. could not be convicted of 
permitting the above place to be opened for 
the purpose of unlawful gaming. ---DAVLS v. 
PARKER, [1931] 2 K. 8.210; 100 LJ. KG. 
590; 95 J. PP. 1465 47 da Wt. 41830 29 
L. G. BR. 387; sub nam. PARKER v DAVIS, 
146 L. T. 188; 75 Sol. Ju. 8342, D. ©. 

Add. Annotation :;---Apld. It. v. Berg, Britt, 
cot & Lummics (1927), 20 Cr. App. Rep. 


his disc. The machine was fitted with 
a control, by which the player could 
stop the rollers, one at a time, & sO 
ondeavour to obtain a winning com- 
bination. There were 15 machines on 
the premises. Deft. was prosecuted 
under Gaming Houses Act, 1854, 4. 4, 
that he, being the occupier of the 
premises, did use them for the purpose 
of unlawful gaming. The justice was 
satistied on the evidence that the 
majority of the persons who used the 
machine would be pliyers of less than 
average skill], &, therefore, held that. 
the game was one in which the chances 
were not favourable alike to all players, 
including the owner of the machine, 
& accordingly convicted the deft. :— 
Held: the conviction was right.—- 
GORDON v. DUNLEVY, [1928] I. R. 595. 


~~ 


276 ii. ——.}—R. v. LurrTRot, (1928) | 


3 W. W. R. 60; 50 Can. Crim. Cas. 
244.—OAN. 


276 iii. ———.}—The operation of the 
slot machine in question herein, when. 
at least, it is exposed for use with the 
object of gain to the proprictor, & 
operated by his customers, held tu be 
& *‘ mixed game of chance & skill”’ 
within Criminal Code, 8. 226 (a).— 

-_0 CaNnaDa MINT Co., [1928] 4 
D.L. R. 539 : {1928]3 W. W. R. 195; 50 
Can. Crim. Cas. 384.—CAN. 


276 fv. ——, }—It. v. WOLFE, {1928] 
4D. L. R. 841: [1928] 2 W. W. RB. 689; 
o0 Can. Crim. Cas. 180.—CAN. 


sa. Confiscation Necessity for search 
warrant.s-~-3t. 1. Tocco, (iasi] 2 
W. W. RR. 35.- CAN, 


PART II. SECT. 2, SUB-SECT. 1. 


sd. (ereral rule.|—Where a game an 
played on premises encourage an 
indulgence in all classes of the com- 
munity of the propensity. to gamble, & 
is injurious to public norala & a common 
law nuisance, the premises are a 
common gaming huise.~--DAWAGON wv. 
ae [1926] N. Z L. R. 721.-- 


club-—Need nat be 


284 i. F Os ie far 
tc common gaming 


onen to public.}—-A 
bouse is one in which a Jarge number of 
persons are invited habitually to con- 
gregate for the purpose of gaming, & 
it makes no difference that ifs use ts 
restricted to subscribers & members 
of a club, & it is not open to al) persons 
desirous of ade it.--J’e CHINNIAH 
(1923), I. L. BR. 47 Mud. 426.—IND. 

284 ii. ——- In whtch poker played. )}--- 
An Incorporated co., the proprictor of 
a “club” in which membership was 
secured by payment of a pertodical 
fee, & where stud poker waa played, 
the players being required to buy cards 
from the ‘‘ club” & gum, fruit, salah & 
or eoft. drinks peng sep ee on vac 
sale of cards :—Held: to have been 
properly convicted for keoping a 
cominon gaining house.—H. 0, TRAIN- 
MEN'S CLUB (1926), 45 Can. Crim. Cas. 
931; 20 Sask. L. H. 461; [1926] 
1 W. W. KR. 830.—CAN. 
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en 
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| 


o i. Place or ofice kept for making 
contracts for sale of stocha & goods on 
differences.}-—-K. vw. HAKKNESS (1005), 
6O, We. R219; 10 O. TL. it. 555.— 
CAN. 

@ i, ——- J - On A prosecution 
for keeping a common gaming house : 
—IJ]eld : premises ou which wore found 
cards, poker chips, dice, a round 
clotb-covered taile & a “ punch 
board,” were “ provided with any 
means or contrivance for unlawful 
betting or gaming *' within Criminal 


Code, 8. 986.—It. « Coy, [LO25) 3 
W. W. RR. 5383) 44 Can. Crim. Cus. 
119.—CAN. 

e it, ——- ----— J—I'be keeping of a 


“multiseller ’’ for gain:— Flelt: to 
render the place in which It was kopt 
& where it was “ played ” by porons 
resorting thercto, a common gaming 
honse.— RR. v, ELasz (1926), 45 Can. 
Crim. Cas. 257; 20 Sask, L. It. 605; 
11926] 2 W. W. kh. 368.-—CAN., 

sf. Under Guming Act, 1808, 8. 4.)--- 
WreaTHEHeb ov. Firazqinwonx, [1925] 
NZ L. . 331.--N.Z. 


PART II. SECT. 2, SUB-SECT. 2. 

h i, -—-—— -—— Acting us “ banker” 
but not residing in common gaming 
heuse.}— Held: wot to justify a con- 
viction as keeper of the house. Ti e. 
Dene (1924), 93 Can. Crit. Cas. 2628,--- 

h fi. ~~ --—-~- Under Gaming «Act, 
1908, 8. 4.}-—-WEATHERED v. Ifitz- 
GIBBON, (1925) N. Z Li. R. 332.--N.Z. 


Cases 288a—319a. 
288a 


. ———_ ———— Members of committee of members’ 
club.]-—DANIELS v. Pinks, No. 284a, ante. 


804. Add. Annotation :—Refd. Allen v. Whitehead 





ENGLISH AND EmprrE Dicest SUPPLEMENT. 


(1929), 45 T. L. R. 655. 


805. Add. Annotation :—Refd. Allen v. Whitehead 
(1929), 45 T. L. R. 655. 


Part II!.—Betting and Betting Houses. 


810. After this case add ‘“ Agreement to collect 
betting debts—Contrary to public policy. }—Sce 


ACTION, No, 599a, ante.”’ 


818. Add. Annolation :—Apld. Richards v. Price, 


[1931] 2 K. B. 204. 


819a. ‘‘ Loitering for purpose of bookmaking ’’—. 
Distribution in street of entry forms of football 
pool.]—Resps., on behalf of N., distributed 
forins in the street containing an, invitation 
to participate in football pools, together with 
an entry form & particulars of the terms of 
The recipients who 
accepted the invitation sent to N. forecasts 
of the results of football matches specified 


participation therein. 





h fii, -——— ---- J'rading in sale & 
purchase of cotton--On payment of 
differences. |— EMPEROR v. THAVARMAL 


RUPCHAND (1928), I. L. R. 53 Bom. 
367.—IND. 


b iv. -—--— ~ Acting as dealer.j-—— 
A person who acts as “ doaler”’ in a 
game of chance but is not a player & 
not. intcrested in any way in the 
‘profits made from the carrying on of 
tho game is not ‘* assisting in the «are, 
government, or management " vo, the 
place in which the gamo is played, 
within sect. 229 (2) of Criminal Code, 
&, therefore, cannot be deemed a 
* keeper ” thereof.—R. v. PANG Dat 
& Gin Bo (Man.), [1929] 3 W. W. RK. 
613; (1930) 1 D. L. R. 625; 38 Man. 

%. 365; 52 Can. Crim. Cas. 305.-— 


bo ve 





hv. Assisting caterer other 
than. controlling premises.}-—A 
person who has nothing whatever to 
do with the care, management, or 
overnment of a common gaming 
10usO can be Hable as the keeper 
thereof only if his acts were in aid of 
the keeper. In the present case what 
the accused did was held to have been, 
not in aid of tho club which controlled 
& manuged the preimises, but in aid 
of a caterer other than the club, 
although both the co. & the club were 
nanaged by one & the same person,— 
It. v. NEDSON, [1929] 2D. L. RR. 3173 
1 W. W. R. 665; 51 Can. Crim. Cas. 
213; 24 Alta. L. It. 59.—CAN. 


h vi, -----—- --—— Persons tn minor 
oattions.}—Parllament did not intend 
hat clerks & others in minor positions 

not charged or appearing to be charged 
with the care, governinent or manage- 
ment of a disorderly house should be 
deemed to be keeners.—R. v. SELOOK, 
{1933} 2 WwW. W. R. 745.—CAN, 


n i, —~——,.J—-The mero fact 
that the room in which a game of 
chance is played is in the same 
premises as & communicating with a 
shop under the sarne management as 
the roqgm does not justify the findin 
that there was in the game an clement. 
of ‘gain’? within the moaning of 
soct. 226 (a) of Criminal Code, if there 
is no evidence that any purchase was 
made from the shop by any of the 
players at any time.—T. v. PANG DaT 
& Gin Bo (Man.), [1929] 3 W. W. R. 
613; 52 Can. Crim. Cas. 305.—CAN. 


n ij, —— ——.}-—-The fact. that the 
accused, who was charged with keeping 
a common gaming house, sold beer, on 
the occasion in question, to the players 
on his premises held not sufficient in 
itself to justify the inference that 


eed 





od 


thereon. 


in the forms, together with a statement of 
the amount they were prepared to stake 
This was not payable until after 
the matches had been played. The aggregate 


of these amounts was divided among those 


189; 
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*‘ gain,” within the meaning of sect. 226 
of the Code, resulted to him, where 
there was no evidence that he was 
carrying on the business of selling beer. 
—K. v. LEMARE, [1929] 2 D. I. RR. 
795; 1 W. W. 1. 321; 51 Can. Crim. 
Cas. 137: 38 Man. lL. R. 42.-—CAN. 


n iil, -/—-R. v. RADINSKY 
(B. C.), [1929] 3 W. W. R. 2123 52 
Can. Crim. Cag. 131.—CAN. 

n iv. ——— J}--R. 0. FORDER 
(1930), 54 Can. Cc. Cc. 388.—-CAN. 

ri. ——- ——.}—Rh. v. CHARLIE 
SAM, [1929] 1 D. L. R. 166; 50 Can. 
Crim. Cas. 364; [1928] 3 W. W. 


424.—CAN. 
—~-~—.]—Before the 


eee ee 











r ii, 
presumption arising under sect. 985 
of Criminal Code from the finding of 
cards, dice, ctc., can be held to have 
been established all the conditions of 
its existence which are pews for 
in the section must be strictly proved ; 
therefore where the search warrant 
under which tho placo in which they 
were found is alleged to have been 
entered is not properly proved the 
resumption does not exist.—R. v. 
EMAIRE, [1929] 2 D. L. R. 795; 1 

. W. R. 321; 51 Can. Crim. Cas. 137; 
38 Man. L. R. 42.—CAN. 


ry iii. —-——.}—On an appest 
from a conviction for unlawfully keep- 
ing a common betting house :—/leld : 
certain perforated pasteboard cards 
marked in yaa ie & similar to those 
used for chec hats at a hotel, con- 
stituted, under the circumstances & 
in the absence of any explanation of 
their presence, a“ means or contrivance 
for betting ’’ within sect. 986 (2) of the 
Criminal] Code, &, therefore, the finding 
of them on the accused premises raised 
a prima facie case against him under 
said sub-sect. In order to raise a 
prima facie case under sect. 986 (2) it 
is not necessary that the search on 











which the means or contrivances for | 


betting were found should have becn 
made under a valid search warrant.— 
%. v. MILLER, [1931] 1 W. W. R. 537 ; 
3D. L. R. 2133; affd., [1931] 8. C. R. 
483.~-CAN. 


PART II. SECT. 2, SUB-SECT. 3. 


301 i. What amounts to suffering 
paming—Actual knowledge not neces- 
eary— But some 
Where betting last 
half with a considerable number of 
men went on in a room in a hotel near 
the bar where the licenseo was serving : 
—Held: on the evidence, notwith- 
standing the denial of the licensee that 
he. did not know betting was 


20 


pron) necessary. |-—— 


ng for an hour & a . 


sending correct forecasts, less a commission 
retained by N.:—Held: resps. were guilty 
of loitering on behalf of N. for the purpose 
of bookmaking—i.e. the negotiating by N. 
of bets made between the participants in the 
pool inter se.—RICHARDS v. PRICE, [1931] 
2K. 8B. 204; 100 L. J. K. B. 526; 145 L. T. 
95 J. P. 151; 
Sol. Jo. 345; 29 L. G. R. 396, D. C. 


47 T. L. R. 411; 


75 


place, he was properly convicted of an 
offence under Licensing Act, 1917, 
8. 139.-—-NORVAL v. NOBLETT, [1928] 
S. A. A. Rt. 38.—AUS. 

gi. .}—Conviction for allowing 
gambling on premises for which there 
was 2 retail liquor licence quashed, the 
holder of the licence not having know- 
ledge of the 5 ea 1 WHELAN 
(1908), 9 W. L. R. 424,—CAN. 


PART II. SECT. 2, SUB-SECT. 4. 








si. ——— Iiffect of inaccuracy. }— 
Held: as the inaccuracy was not so 


material or substantial as to mislead a 
stranger if one were to go to the 
locality & attempt to find the place 
intended to be raided with the help 
of the warrant, it did not amount to 
more than a misdescription & was not 
of a nature to vitiate the warrant.— 
EMPEROR v. TRAVARMAL RUPCHAND 
(1928), J. L. R. 53 Bom. 367.—IND. 


a i, -—— Invalid—-Iffect.}-—A con- 
viction for keeping a common gaming 
houso may be sustained, even though 
the search warrant, under which cntry 
was made, was defoctive.—R. wv. 
PIpDGEON (1926), 45 Can. Crim. Cas. 
233; 37 B. C. R. 309: 11926) 3 
W. W. R. 765.— CAN. 

sg. Wiiness——lrequired to be examined 
—Iltight to certificate of freedom.}—R. 
v. ScoTr, Ex p. Scott, (1927] 8S. A. 
S. R. 492.—AUS. 


PART III. SECT. 1. 

ti. Cards on premiscs— No 
facililics for innocent use.)-~MILLER v. 
His [1931] 3 D. L. Rt. 795, S. C.—CAN., 

8310 i. Letting or betting businese— 
Not illegal ipso facto.}—Neither in 
India nor in England has the legislature 
gone so far as to enact in express terms 
that betting transactions are illegal, 
but it is clear that in both countries 
the legislature regards it as undesirable 
in the public interest that any assist- 
ance should be aftorded by cts. of law 
to enforco obligations which have been 
created in connection with betting 
or wagering transactiens.— MITCHELL 





| 677.—-IND. 


PART III. SECT. 2, SUB-SECT 1. 
sk. Pathway—Sole access to three 
houses.)\—A patbway leading from 


!. public land to three separate dwelling- 


houses, to which it provided the only 
means of access, was entered from the 
lane through a gate which was never 


Oe eee : the pathway nebo a 
“public passage + a * af 2D 
within Street Betting Act, 1906 (c. 43), 


s. 1 CROMBIE, [1926] 


-—MACKIE 0. 
S. C. (J.) 29:—SCOT. 


$22. Add. Annotation :—N.F. Everett v. Shand 


(1981), 145 L. T. 216. 


$22a. Totalisator—-Not included.}—Held : persons 
betting by means of the contrivance known 
as a totalisator on a dog-race do not act in 
contravention of Vagrant Act (Amendment) 
Act, 1873 (c. 38), s. 8, inasmuch as a dog- 
ame or pretended 
game of chance ” within the sect. ; &, conse- 
quently, where a dog-racing track & a 
totalisator thereat belonged to a co., the 
contrivance being worked by its clerks, that 
charges against the gecretary & managi 
director of the co. & some of the clerks, of 
aiding & assisting persons betting at the 
track by means of the contrivance on dog- 
races in contravention of the section, were 
not maintainable & should be dismissed.— 
EVERETT v. SHAND, [1931] 2 K. B. 522; 100 
L. J. K. B. 612; 145 L. T. 216; 95 J. P. 147; 
47 T. L. R. 415; 75 Sol. Jo. 393; 29 L. G. R. 


race is not in itself a ‘ 


390. 


323. Add. Annotation :—Consd. Everett v. Shand 


(1931), 145 L. T. 216. 


325a. ——-- ———.}--EVERETT v. SHAND, No. 822a, 


ante. 


326. Add. Annotat.on :—Refd. Everton v. Walker 


(1927), 1387 L. T. 594. 


nate n= neta oe? 


PART III. SECT. 2, SUB-SECT. 8. 

fi. Investment received elsewhere 
than at tolalisator itaelf.])— During the 
progress of a trotting club’s meeting, 
totalisator tickets having been suld at 
the members’ & stewards’ stands from 
boxes not situated in the totalisator 
building, applt., a servant of the club, 
was convicted of the offence of per- 
mitting an investment on the totalisator 
to be received elsewhere than at the 
totalisator itself :—-7Z[eld: an invest- 
ment, received in an entirely separate 
building with no connection & no 
attempt at synchronising with the main 
totalisator is a payment made elsewhere 
than at the totalisator itself, & applt. 
was rightly convicted under Gaming 
Act, 1908, 8. 30 (3).—-GoGurn v. YOUNG, 
j1928] N. Z L. R. 753.—N.Z. 

r i. Paraphernalia for conducting 
hetting house.J—-R. ov. RBRENNAN & 
Ni«WLANDS (1928), 49 Can. Crim. Cun. 
351.—CAN, 


PART III. SECT. 4, SUB-SECT. 1.—A. 


m (p. 438) i. ~——-.}——-A person 
standing stationary in a public strect 
for a consideruble period is not thereby 

Ity of the offence of loitering under 
sottery & Gaming Act, 1917, 8. 40, 
although he has been requested by a 
police constable to cease from loitering. 
—MATTIN v. CURRIE, (1927) S. A. S. R. 
459.—-AUS., 


k (p. 439) {. S. ??. MUHAMMAD KHAN 
wv. R. (1927), I. L. R. 9 Lah. 255.— IND. 
t (py. 440) bo —-— ~—-— -—-—.|— 
Where certain persons rented an en- 
closure, part of a larger enclosure 
abutting on a public road, & invited 
others to come there & make bets :— 
Held: any person found betting there 
was rightly convicted of gambling in a 
public place.—R. v. Tursnt Das 
(1924), I. L. R. 46 All. 787.—IND. 
sl. Shed-——U sed by worlemen for meals. } 
~—At the trial of a workman, who was 
charged with using a place for the 
purpose of betting it was proved that 
on five dates libelled, betweon the hours 
of 12 noon & 1} p.m., he had engaged in 
ready-money betting with fellow-work- 
men in a shed in the emplovers’ pre- 
- The workmen were allowed to 
use the shed for the purpose of taking 
their meals, but the accused’s betting 
transactions were carried on without 
the permission or kuowledge of his 
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830. Add. Annotation :—Consd. Everton v. Walker 


(1927), 137 L. T. 594. 


Generally, 


ng 


b. Cc. 
415a. 





copics. 





858. Add. Annotations :-—As to (4) Refd. Clark v. 
Westaway, [1927] 2 K. B. 497. 
Refd. Clark v. Westaway, [1927] 2 K. B. 597. 

Refd. 
{1925} 1 K. B. 301. 

399a. Question for jury.]-—R. v. Brennanpn, No. 
278a, ante. 

401a. Holding whist drive.]—Whist: drives, where 
an entrance fee is charged & prizes offered, 
are illegal under Betting Act, 1853 (c. 119), 
8s. 1.--BENNETT v. Fiwens, [1928] 2 K. B. 
510; 97 L. J. K. B. 801; 
92 J. P. 120; 44 T. L. R. 645; 72 Sol. Jo. 
354; 28 Cox, ©. C. 522; 


As to (5) 


Schneiders v. Abrahams, 


130 L. T. 335; 
26 L. GR. 306, 


.|—Applts. were the responsible 
_ proprietors of a four-page weekly newspaper, 
which was sold at 6d. a copy, & which had in 
winter a weekly circulation of over 32,000 
The newspaper contained what was 
called a ‘' Free Football Competition "' with 


a coupon giving particulars of future foot- 


ball matches & a column for the competitors 


to fill in their forecast of the results, a prize 


of £150 being offered for a correct forecast of 


all the results & a prize of £100 for a correct 





pmivloxers :— Held: the shed was a 
Place *’ used by the accused for the 
purpose of betting.—- YOUNG v. DARRAH, 
[1929] 8. C. (J.) 17.—-SCOT. 


PART III. SECT. 4, SUB-SECT. 1.-—B. 


g i. -}-—Deft. assoon. was incor- 
porated ag & co. by letters patent, 
which were amended by adding certain 
Otject.s 4 purposes, viz., to encourage 
horse-racing, to construct, maintain, 
& operate race-courses, & other like 
objects & purposes. The co. estab- 
lished ao race-cenree & held = race- 
mectings, at whica betting on the races 
was permitted, & wus convicted under 
Criminal Code, ss. 228, 235, of the 
offences of keeping a common betting 
house, & recording & registering bets, 
ote. :-- Held > the co. was not protected 
by sect. 235 (2).---1t. ». LONG BRANOH 
Racina Aasocn., [1925] 2 D. lL. Kh. 
46; 43 Can. Crim. Cas. 283; 56 
O. L. It. 303.--CAN. 


PART III. SECT. 4, SUB-SECT. 2.-—-A. 


oi. —-—~ Sale of totalisator vouchers.) 
—A co. occupyipg a greyhound race- 
course on which a totalisator was 
erected, & the manager of the totall- 
sator, were charged with contravening 
Betting Act, 1853, 5,1. It was proved 
that persons betting through = the 
totalisator pS vouchers costing 
2s. cach, which were marked with the 
name of the doz on which the pur- 
chaser desired to bet. These vouchers 
represented the stakos, & after the 
race the whole money staked was 
divided among the backers of the 
winning dog, under deduction of 10 per 
cent. to cover expenses :—Held: the 
purchasers of vouchers entered into 
the betting transactions with each 
other, & not with the co. or the 
manager; & the fact that a charge 
was made for the use of the totalisator 
& for the service of operating it did not 
involve the co. or the man rina 
contravention of the sects. libelled.—- 
STRATHERN v. SCOTTISH GREYHOUND 
Racine Co., (1930) 8. C. (J.) 24.— 
SCOT. 

363 i. Wiel persons liable to penalties 
— Persona “ keeping "'—Serrant tn sole 
charge.}—Any person, whether servant 
or agent, or on his own account, who 
has for the time being the exclusive 
charge of premises, & who uses those 
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premises for the purpose of botting, Is 
guilty of huoping or using the premiscs 
as & common gaming house under 
Gaming Act, 1908, 8. 4, even though 
he ie# not the owner, & the owner ik 
ignorant of tho vse to which the 
premisce wore put, & though the 
premixos so used ars only part of the 


renuses of the ownere DAVIS 4. 
UTTALL, [1924] N. Z 0. RR. 65.--N.Z. 
363 if. ------- Licensee of hotel -- Permat- 
ting athera to ase prentizses for betting 
purposes.i--- DEKLEY vw. Dick, [1928] 
L. Ro f2t [19281 A. L. he. 62 


PART III. SECT. 6. 


415 1. ** Printing or knowingly cir: 
culating coupons ’—Construction — of 
Footoali Betting Act, 1921) (ce. 52), sa. 1, 
2.) — Commission agents issued a 
printed publication containing coupons 
for use fn predicting results of football 
matches & offering money prizes. 
Apurt: tram the coupons & mattors 
connectad therewith the pauper con- 
talued very ttle reading matter, & 
the majority of purchasers bought it 
for the sake of the coupons. ‘She com- 
mission agents were convictod of 
knowingly printing & circulating clr- 
culara or coupone of & ready-money 
football betting business :--7/eld > the 
pore was n circular or coupon of the 
susiness of applts, & conviction aus- 
tained.—-JAMEHON ©. SIncLaArR, [1925] 
s. C. (J.) 1.— SCOT. 


sn. © Readyenoney favtball  bettin 
business "’—Newsagenta eellling with 
publishers monthly.) — Conuolssion 
agents fssucd ao printed publication 
containing coupons for use in pre- 
dicting results of football matches & 
offering money prizes. It was Issued 
to wholesale newsagents, & distributed 
by them to rotall newsagents, who rold 
it to the public. Tho wholesale & 
retal) newsagents settlod their accounts 
weekly ; the wholesale newsagent ran 
monthly accounts with the commission 

nta, who paid the prizewinners, 
The prize money was pald, olthough 
the monthly accounts had not, becn 
settled :—-Helil: there wus evidence 
on which the “eek fae might hold 
that apnlts.’ business wax a rcudy- 
money foothall betting  business.---- 
JAMESON ov, SINCLATE, (1925) &. C. (J. 
1.—8COT. 


Cases 415a—449. 


forecast of nine results, but no money was 
to be sent with the coupons. Applts. were 
summoned for unlawfully publishing a coupon 
of a heh eveotd football betting business 
contrary to sect. 1 of the above Act. The 
justices found that the majority of the 
persons who bought the newspaper did so 
for the sake of the coupon, & that applits. 
had circulated coupons of a ready-money 
football betting business, & they convicted 
applts. :—Held: the case was typical of the 
mischief aimed at by the Act, & the justices’ 
decision must be affirmed, —SUTTLE v. CRESS- 
WELL, [1926] 1 K. B. 264; 95 L. J. K. B. 367; 
134 L. T. 144; 90 J. P. 3; 42 T.L. BR. 75; 
23 L. G. Kh. BY5 ; 28 Cox, C. C. 94, D. CO. 
ainnotations :—Apld. ‘Turf Publishers v. Davies, [1927] W. N 


1H0. Expld. Leng (Shetfield Pee Peart Si itoe, [1929] 
fae B. 366, Consd. Baker v. Sillitoe (1931), 47 T. lL. R. 


415b. —--- —-—.|-—TurF PUBLISHERS, LYrpD. v. 
DAviEs, [1927] W. N. 190, D. C. 


Annotation: Api. pene (SheMeld ‘I'elegraph) v. Sillitoe, 
{1929]) 1 K. 


415c. -|—Where a daily newspaper con- 
tained as one among its various features 
coupons in which the names of football teats 
were set out, & the public were invited’ to 
forecast the winners of matches in which 
the teams were aati to be engaged, the 
person who most near! a got the correct results 
receiving a prize: the proprietors 
& publishers of the » ewspaper were guilty 
of an offence under sect. 1 of the above Act, 
although the evidence only showed that some, 
& not the majority, of the purchasers of the 
newspaper bought it, wholly or partly, for 
the sake of the coupon, & although no com- 
petitor was allowed to send in more than one 
coupon from one & the same issue of the 

newspaper.—-Sik W. C. LENG & Co. 
(SHEFFIELD TELEGRAPH), LTD. v. STAT: 
11920] 1 K. B. 866, 98 L. J. K. B. 262; 140 
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L. T. 500; 93 J. P. 26; 45 T. L. R. 94; 72 
Sol. Jo. 810; 28 Cox, O. C. 598, D. C. 


415d. Prizes of indeterminate amount. ]}— 
plts. were the promoters of a scheme by 
Eber working men were invited to forecast 
the results of football matches & pay an 
entrance fee of one ey with each forecast. 
Prizes of an amount at the discretion of the 
promoters were awarded to the senders of 
the most correct forecasts :—Held: the fact 
that the amount of the prizes was indeter- 
minate was immaterial, & applts. were rightly 
convicted of circplating coupons of a ready 
one sage football betting business, contrary to 
eady Money Football Betting Act, 
te20 (c. 52).—BAKER »v. Sruuiron (1931), 
145 L. T. 685; 95 J. P.182; 47 T. L. BR. 632; 
29 L. G. R. 621, D. O 


422, Add. Annotation :—-As to (1) Apld. R. v. 
Dixon, Southampton Justices, Hw p. Porteous 
(1929), 142 L. T. 597. 

423. Add. Annolation :—As to (1) Refd. Pointon 
v. Cox (1926), 136 L. T. 506. 


424a. Information under Licensing Consolida- 
tion Act, 1910 (c. 24)—-Form of conviction.]— 
An information was preferred against applt. 
under -sect. 79 (1) (6) of the above Act for 
that he, being the holder of a justices’ licence, 
suffered his premises to be used in con- 
travention of Betting Act, 1858 (c. 119). 
Applit. was convicted, & appealed to quarter 
sessions, who allowed the appeal, on the 
ground that the conviction was bad on the 
face of it because it did not specify what 
contravention of Betting Act, 1853 (c. 119), 
was alleged :—Held: applt. was entitled to 
the precise information to which he would 
have been entitled if he had been gaara 
under Betting Act, 1853 (c. 119), & the 
decision of quarter sessions was right.— 
POINTON v. Cox (1926), 136 L. T. 506; 91 
J.P.33; 43 T. L.R.175; 251L.G4. R. 101; 
28 Cox, C. C. 308, D. C. 
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Part IV.—Lotteries. 


434. Add. Annotation :—Refd. Kerslake v. Knight 
(1925), 133 L. T. 606. 

443. Add. Annotations :—Apld. Howgate v. Ralph 
~e PART Ul. SECT.7% 


b i. Lottery & Gaming Act 
a bape Act, 1021, 8. 14.]—HOLMES 
a A. S. R. 255.— 


eae 





mon, 





mee eee, J ~-LAMPARD 0, WEST, 
[1936] 8. A.S. R. 293.—-AUS. 

b iil, ——— Similer transactions on 

other days—Admisaible. re a ees 


ere 


which it was visited by about twenty 
six of whom carried 
appeared to be betting slips in their 
hands. On the pouce sey ghee rd the 
stable, accused, who 

stable all the time, can into a neigh- 
pou stable (number 3), 

carry a bundle of 

The police took them back into atable 
number 4, where they were ed 


(1929), 141 L. T. 512. Refd. Kerslake v. 
Knight (1925), 183 L. T. 606. 
449, Add. Citations :-—94 L. J. K. B. 919; 183 


ha ect Ae tna Ftp Se ne etm ted i 


PART IV. SECT. 1. 


——.]—-POWER v. CANNIFF 
(85H), 18 18 U.C.] C. R. 408. —CAN. 
——.]}--LLoyp v. CLARE 
(1863), 12. P, 32 320. —CAN. 

The acoused, who 
was the agent of a tte co. at 
Belfast, published a par) hiet advertis- 
ing a prize of Rs. ch could be 


Ww. 


in the 
one of aso 


hi. -—— ——. 


v. GLEESON, [1926] S. . KR. 379.— | & taken into custody, & the money | automatically obtained b rs 
AUS. | found on them was seized. The | of Park Drive cigarettes. Accused sent 
oi. —— —— ——. ATERSON wv. | accused were convicted & sentenced :— | ten currency notes of Rs.5 each to the 
MACPHERSON, [1924] 8. ¢ ark ) 38.— | Held: the escape of the accused with | manufacturers of Park Drive ttes 
SCOT. ee papers from the premises to which | at Belfast, who put each note in a 
o ii, —-— ——- ——— Right to open ai warrant applied "x the fact that packet of cigarettes, mixed those 
closed envelopes.}—Held : tbe 6 pecial were thereafter taken back by the | packets with other packets which 


warrunt under Botting Act, 1853, s. Ot, 
entitled the police to open ital or 
other communications found on the 
prernisesr, although contained in closed 
envelopes, for the purpose of ascertain- 
ing whether they contained Sreneute 


MUIR, [1929] 8S. C. 





Hoe to these premises did not render 
he subsequent arrest & seizure {ll 
under the warrant.—Mo 


contained no notes, & sent them out to 
accused in India. On a prosecution 
of accused under second part of Indian 
Penal Code, s. 294A: : the 


ORRIS v. LANG- ; 
(J.) 103.—SCOT. 


Es 
“8 
Sea E 


relating to ries —STRATH ing to give evi lottery.—. 

BENSON, [1985] 8. C. (J.) 40. SCOT. M Hos.MEs v. ALLOHURCH, | VAZIRALLY (1928), I. L. R. 53 Bon 51. 
421 i, oe “of arrest.)}—Police, | [1926] 8. A. 8. R. 255.—AUS. ——IND. 

having obtained a warrant to enter a a | — Princip les on which ni. ——~- Bonds in serics— Payment 

stable (number 4), watched tho atable -r—-R. 0. SMITH (1926), 37 | not dependent on or aioe 

for « perlod of twenty minutes, during 5. o. R. 348.—CAN. In a prosecution for a contravention 
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L. T. 6086; 89 J. P. 142; 23 L. G. R. 574; 
28 Cox, C. ©. 27, 


451a. Lotteries authorised by Act of Parliament— 


462. 


462a. 


Must be Parliament of United Kingdom. ]}—- 
The exception in Lotteries Act, 1823 (c. 60), 
s. 41, which prohibits the sale of tickets in 
any lottery, ‘‘ except such as are or shall be 
authorised by this or some other Act of 
Parliament,’’ does not include a_ lottery 
authorised by any body other than the 
Parliament of the United Kingdom.—R. v. 
REGISTRAR OF JOINT Stock COMPANIES, 
eee Mork, [1931] 2 K. B. 197; 100 L. J. 
K. B. 638; 145 L. T. 522: 95 J.P. 187: 47 
T. L. R. 383; 29 L. G. R. 452, C. A. 

Add. Annotations :—Consd. A.-G. v. Walker- 
gate Press, Ltd.; A.-G. v. Bloomfield ; A.-G. 
v. Carlton (1980), 142 L. ‘I. 408. 

~—— Liability of individual 
directors.]~—(1) Liability under above sect. 
attaches, if there has been publication of a 
proposal or scheme for a lottery, although the 
matter has not actually proceeded to a 
lottery. 

(2) A limited co. is not liable to the penal- 
ties prescribed by above sect., but directors, 
who have issued a proposal jointly with a 
limited co., «re liable. They are, however, 
liable only for one penalty between them in 
respect of each offence committed.—A.-G. 
v. WALKERGATE PRESS, Lrp.; <A.-G. v. 
BLOOMFIELD ; A.-G. v. CARLTON (1930), 142 
L. T. 408; 94 J. P. 90; 46 T. L. R. 177; 
74 Sol. Jo. 106; 28 L. G. R. 2835; 20 Cox 
C. C. 68. 
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464a. 


matter, beyond the original purchase 








.|—A printer printed & sold to a 
purchaser a set of tickets adapted for use in 
a lottery, but no lottery was then in existence. 
The purpose was that the purchaser should 
institute & carry on a lottery by means of the 
tickets, by reselling them singly & providing 
out of the proceeds a prize for the holder of 
the winning ticket. The printer took no 
further interest, financial or otherwise, in the 
rice 
for the sale of the tickets as a set :—Held: 
the printer was properly convicted of publish- 
ing a proposal or scherne for the sale of tickets 
or chances in a lottery contrary to the above 
sect.— RANSON v. BURGESS (1927), 187 L. T. 
530; 91 J. P. 183; 48 T. L. R. 561; 25 
L. G. R. 378; 28 Oox, O. 0. 425, D. O. 


Annotation :--Folld. A.-G. ». Walkergate Pross, Ltd. : A.-G. 
” Bloomfleld ; A.-G. v. Cariton (1930), 1438 L. TL. 408. 
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464b. —--— -—-— Distribution of circulars advertising 


lottery.}—Resp. employed canvassers to call 
from house to house, inviting persons to 
undertake to buy tea from her regularly. 
ach week the canvassers carried with them 
handbills which declared that: ‘ To adver- 
tise our famous tea we will distribute among 
our customers cash gifts of £3 & £0,” as the 
purchaser bought one or two packets of tea 
per week. The circular continued: ‘ Rach 
customer’s name is entered in rotation ip 
our ledger & cash yvilts are paid out accord- 
ingly.’ The names & addresses of new cus- 
tomers were entered in the ledger in the exact 
order in which they had been obtained, the 
list of one canvasser’s customers on his return 


464. Add. Annotation :—Apld. Ranson »v. Burgess 


(1927), 137 L. T. 530. 
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of Lotteries Act, 1823, it was established 
that the promoters had formed & put 
into executions a schome for the sale 
of bonds, cach of which entitled the 
holder on certain conditions to £1450. 
To qualify for this sum a participant 
had first to obtuln a bond at the casi 
of is. either from the promoters or 
from a friend. This was the parent 
of a fanuly of bonds which was brought 
into existence by a jnoces: of sub- 
sales. The holder of the parent bond 
had to buy from the promoters four 
bonds for 3s. & to sell them to four 
friends for ls. each. These four bonds 
were the first generation, & each of the 
four holders of them had to repeat the 
same process, thus bringing the second 
goneration of sixteen bonds into 
existence. The poe had to be 
repeated until the sixth gcneration 
of 4096 bonds bud come into cxistence, 
making, for the complete series, 5461 
bonds. On the occurrence of this event 
the holder of the parent bond became 
entitled to £150. Not only was each 
individual bond a member of a family 
of bonds, but it could itself become the 
parent of a new fauidly, & the holder 
of it was entitled to £150 as soon as its 

generation was completed :-—- 
Held: the scheme wag a lottery, in 
respect that the occurrence of the event 
upon which pevent fell to be made 
could neither approximately pre- 
dicted nor materially influenced by the 
exercise of any knowledge, experience, 
art, or skill on the part of the holder 
of the parent bond.—BaRNES  v. 





STRATHERN, {1 929) 5. Cc. (J.) 41 eo 
SCOT. 
i. ——— Not dependent on 


8 alone.}--The chance, which the 

hibition in Criminal Code inst 
otteries & other apecies of gambling, 
has in conteruplation is the chance or 
risk which the competitor is taking. 
‘Therefore, in a case where he is required 
to estimate a number, the prohibition 


: 
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apolics uitess the correct number can 
be ascertamed by skill alone without 
any eloment of chance, oven though 
the number to be cstimated is an 
actually existinss mturabor at the time 
the estimate is mude.—lt. vo. IRWIN, 
Rit. LONG, 11928) 4D. LR. 6253 (1028) 
2 WW. RR. 5973) 50 Can. Crim. Cas. 
159; 23 Alta. L. RR. 506..--CAN, 


b fp. 454) i. -—-- Conducting ** auit 
clubs.’ }-—Ileld : a violation of Criminal 
Code, 8. 236 (c) (d).—K. uA. WD. 
MURRAY ‘TALLOHING, LYD., [1925] 3 

; Ae ht. 483; 44 Cun. Crim. Cas. 346. 


b (p. 454) ii. 





Club distributing 
“ chances" for prizes with ership 
cards.}—lield ; « violation of Criminal 
Code, s. 236.—R. vo. GRATTON i 
(1928), 46 Can. Crim. Cas. 41.-—-CAN. 


b (p. 454) ili. —~-~ Giring purchasers 
of goods tickets for clib--—-Club dia- 
tribuding priees.)}\—Held: a violation of 
Criminal Code, 6. 236.— RK. v. RODERICK 
Ay (1926), 40 Can, Crim. Cas. 110.-— 


b (p. 434) iV. ma nee eee FA 
firm of taflors gave zach of its customers 
on the weekly payment plan the 
privilege of being a meinhber of a 
‘club,’ each “wember of which had 
the chance week by week while the 
payments under his contract were 
uncompleted of having his nae 
arbitrarily chosen by the managernent 
as the member to receive a receipt for 
the unpald balance which entitled him 
to a suit at once, without further pay- 
ment :—Held: the scheme was a 
lottery & the conducting of it a viola- 
tion of sect. 236 (1) (c) of the Criminal 
Code —R. wv. AKKIGUN, [1931] 1 
Ww. W. It. 621.---CAN. 


FIT SHARING SYSTEM, D. nt.), 
(92 D. L. R. 619; 48 Can. Orim. 
—CAN. 
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{1927} 4 
Cas, 154. 


ee 
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to the office being completely entered before 
that of the next was begun. 


tesp. awarded 
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sq. Conducting lottery.-Sufficiency of 
evidence -- Finding of ticketa d> para- 
phernalia.| -Where a charge is laid 
under Crimtnal Code, 6. 236, evidence 
that tickets & other paraphernalia 
suitable for lottery purposes were 
found on the premises of tho accused 
doem not aniount to a primd fucte case. 
~~ Hoa. Wong Sm, (L929) 1D. Le. at. 
240; 530 Can. Crim. Cas. 231; 11928) 
3. W. W. it. 492.---CAN. 


PART IV. SECT. 3. 


st. Ari uniona—W hether exenupt under 
Criminal Code, 8. 236.)—-. v. LEBLANC 
Oo) (1926), 46 Can. Crim. Cas. 38.—~ 


PART IV. SECT. 5, SUB-SECT. 1. 


a ~~ Dolts. couductod in 
a series of games known us 
“ ers’ bagatetlh.”" Bystanders were 
invited to take part in each game on 
payment of threepeace to defts. The 
winner of a game received from defts. 
the sum of ninepence, & became 
entitled to join in the next game with- 
out charge :-—Held: dofts. did not 
thereby “ dispose ” of any ' property ” 
within Police Offences Act, 1915, 
4. 88% (b).—-DEKLEY v. McoKvoy, (1928) 
V. =... 117; (1028) Argus li. R. 47.-— 


nue 


aw. Sale of gambling device.J}—-A vio- 
Jation of Criminal Code, s. 256 (b), may 
be proved, although there is no evidence 
that at the time of the sale of the devise 
in question, ¢.g., a puuch board, there 
was a conscious arrangement between 
the buyer & seller that some property 
would be dlepowed of by chance by 
means of the device. The essential 
inquiry is, what is the purpose or 
known intended uxe of the device.~— 
(1926) 1 D. L. BR. 60; 


R. ©. AKISe 
l . Kt. 724.---CAN, 


1925] 3 W. 


Cases 464b—504a. 


472. 
479. 


496. 
497. 
498. 
501. 


502. 


Ah ce ot ts NE AS RELY ARASH 18 


her bonus each week to the next customer 
whose name was on the list after that of the 
customer last tp receive a bonus, provided 
that the customer was still regularly buying 
the tea. The names of customers who ceased 
to buy the tea weekly were struck out of 
the list, thus advancing the names of 
customers below them. It was stated in one 
of the circulars that during the twenty-four 
weeks ending in June, 1928, resp. had paid 
out £1,020 by way of bonus gifts. Applt., 
a superintendent of police, preferr an 
information against resp., charging her with 
publishing a proposal or scheme for the sale 
of chances in a lottery not authorised by 
Act of Parliament, contrary to above Act. 
The stipendiary magistrate dismissed the 
information holding that resp. had not 
published a proposal or scheme for the sale 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


of chances in a lottery :—Held: there were 
no materials to justify the magistrate in so 
holding. The case must be remitted to him 
with the direction to convict.—HOWGATE v. 
RALPH (1929), 141 L. T. 512; 93 J. P. 127; 
45 T. L. R. 426: 73 Sol. Jo. 253; 27 L. G. R. 
432; 28 Cox, C. C. 633, D. C. 


466a. ‘‘ Shall be deemed to be a rogue & vagabond ”’ 


—-—What must be proved—Lotteries Act, 1823 
(c. 60), s. 41.]—-When a person is charged 
under Lotteries Act, 1823 (c. 60), s. 41, with 
selling tickets in a lottery it is not necessary 
to show that he has the ‘‘ status ’’ or ‘‘ mode 
of life’ of a rogue & vagabond. The effect 
of the section is that. any person selling such 
tickets is to be punished as if he were a rogue 
& vagabond.—PROTHERO v. WATSON (1951), 
145 L. T. 643; 95 J. P. 184; 47 T. L. Qt. 627; 
75 Sol. Jo. 629; 29 L. G.-R. 528. 


Part V.—Races and Racecourses. 


Add. Annotation :—Refd. Weddle, Beck v. | 483. Add. Annotation :—Refd. Ellesmere v. Wal- 


Hackett, [1929] 1 K. B. 321. : 
Add. Annotation :—~Distd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 


lace, [1929] 2 Ch. 1. 


484. Add. Annotation :—Refd. Ellesmere v. Wal- 


lace, [1929] 2 Ch. 1. 


Part Vl.—Competitions. 


Add. Annotation :—-Distd. Suttle v. Cresswell 
(1925), 42 T. L. R. 765. 

Add. Annotation :—Refd. Suttle v. Cresswell 
(1925), 42 T. L. R. 75. 

Add. Annotation :-—Apld. Suttle v. Cresswell 
(1925), 42 T. I. RR. 75. 

Add. Annotation :—Refd. Suttle v. Cresswell 
(1925), 42 '. L. R. 75. 

Add. Annotation :-—As to (83) Refd. Greenberg 
v. Cooperstein, [1926] Ch. 697. 


ree = Re 
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504a. ——— Determination of order of popularity of 


specified articles.)}—The proprietors of a 
number of commodities organised, for adver- 
tisement purposes, a competition in which 
customers were asked to place thirteen named 
articles in the order of their popularity as 
shown by the actual voting of the entrants 
themselves. A number of money & other 
prizes were offered to those whose lists most 
nearly agreed with that shown by the voting 
as a whole. No entrance fee was charged, 
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PART V. SECT, 1, SUB-SECT. 3. 

sy. Coursing— Use of mechanical hare 
—Whether within Gaming & Betting 
act, 1912, 9. 7.}-—Resp. attended a 
licensed racecourse on which a sport 
consisting of the pursuit of a mechanical 
hare by dogs was held, & made bets 
on several of the dogs. Ho was charged 
before a magistrate with an offence 
under above sect., & the magistrate 
held, as a matter of law, on tho evidence 
before him, that the pursuit of a 
mechanical hare by dogs was ‘ cours- 
ing’ within above sect., & dismissed 
the information :-—Heli: the pursuit 
of a mechanical hare by dogs was not, 
** coursing ’’ within above sect., & 
the determination of the magistrate 
was erroneous in point of law.— 
KeEiIsOoO vw. McLACHLAN ees © 28 
8.1. N.S. W. 510; 45 N.S. W. W.N, 
143.--AUS. 


PART V. SECT. 3. 

484 i. Finality of decision— Absence 
of final decision.)}— Where a challenge 
oup, to be won in a bicycle race between 
compe clubs, was held by trustees 
under an trument of trust, by which 
all arrangements pertaining to the 
course, race, protests & matters “‘ con- 
nected with the welfare of the cup ” 
were to be dovlded by the trustees 
necording to vertain rules, the ct., 


| 


| 


upon the mere allegation of fraud, & 
before any decision of the trustees, 
refused to;exercise jurisdiction restrain- 
ing the trustees from parting with the 
cup to an alleged winner under protest, 
upon the ground that one of the win- 
ae riders did not. go round the course, 
that being a matter of fact for the 
decision of the trustees.— Hoss v. ORR 
(1894), 25 O. Its 595.——-CAN. 

484 ii. Appeal tu committee of 
Turf Club—Powers of committec.j— 
MONTGOMERY v. LEE STRERE (1926), 
29 W. A. L. R. 70.—AUS. 


PART VI. SECT. 1. 

d i. —— —— Receipt of money with 
coupons—Whether offence under Street 
Betting Act.}—In a complaint under 
Street Betting Act, 1906, it was proved 
that acc received in the stree 
from various persons a large number of 
slips accompanied by sums of money. 





The slips were odd pieces of paper, 
upon each of which were written the 
names of at least one group of eight 
football teams, to which was added a 
name, number or other symbol, for 
identifying the sender of the slip. 
Accused did not submit lists of football 
teams for the purpore of selection, 
the names of such teams being selecced 
by the sonders of the slips m liste 
of teams advertised or reported in the 


) 24 





pune press to play on the Saturday 
ollowing the date on which the slips 
were received by accused. The tcams 
selected were those which the senders 
of tho slips predicted would: be winning 
teams on that Saturday. Along with 
each slip was sent 1s., the understanding 
being that, after the resulta of the 
matches were published, accused would 
examine the forecasts made, & thoro- 
after would deduct from the money 
received a sum in name of commission, 
& hand over the balance to the person 
sending in the correct forecast. if only 
one forecast was correct, or, if more 
than ono forecast was correct, an equal 
share of such balance to each of the 
senders of correct forecasts. If no 
correct selection was sent in, there 
was no distribution, & the whole 
contributions were carried forward to 
the next week; which procedure was 
repeated until a correct forecast was 
made, or until the end of the football 
season arrived, when if there had been 
no correct selection received, the 
money in hand, less a commission to the 
accused, was distributed among those 
who had sent it -—Held: accused was 
e d in bett transactions & was 
guilty. of an offence under Street 

etting Act, 1906.—YEUDALL 2. 
ae ete: {1928} S. Cc. (J.) 44.— 


Vol. XXV.—Gaming and Wagering. Cases 504a—506. 


but each entrance form had to be accom- 
panied by part of a bag or wrapper from one 
of the named articles:—Held: since the 
competitors were not asked to judge the real 
merits of the articles but to guess how other 
people would guess at their popularity, there 
was material on which a magistrate was 
justified in finding that the result depended 


entirely on chance & in convicting the | 


advertising inanager of the promoters of an 
offence under Lotteries Act, 18223 (c. 60), s. 41. 
* —-Hosss v. WARD (1929), 93 J. P. 163; 45 
T. L. R. 873; 27 L. G. R. 410, D.C. 


senoteton :—Folld. Challis v. Warrender (1930), 144 J. 'T. 


504b. ——— Determination of order of popularity of 


theatrical réles.|—-Resps. sent to members of 


a 





| 
| 





? 
’ 
, 
‘ 


the theatrical profession & to persons whosc | 


names appeared in ‘ Who's Who ”’ books of 
10s. tickets in a ‘‘ Grand National Mutual 


Subscription Fund in aid of the Ellen Terry | 


9 


Memorial Museum ”’ with a request, to sell 
the tickets among their friends & return the 
counterfoils & money by a certain date. An 
accomnpanying circular explained that 25 per 
cent. of the money subscribed would be 


devoted to t..e museum & that the remaining | 


75 per cent. would be distributed ‘in such 
manner as tie organisers in their absolute 
discretion shall think {it,’? but that £20,000 


| 
| 
| 
| 


| 506. 


| 


bh 
or 


505. Add. 


would be distributed in prizes. It was 
apparently originally contemplated that the 
money should be used for a sweepstake on 
tlhe Grand National horse race, but owing to 
a communication from the police there was 
substituted a scheme whereby subscribers 
were invited to place in order of popularity, 
as shown by the general votes of the com- 
petitors, ten réles played by the late Dame 
KNen Terry :—-Held: the scheme was a 
lottery. Tho fact that the original books of 
tickets were sent only to members of the 
theatrical profession & persons in “ Who's 
Who” did not so limit the class of com- 
petitors as to render it possible by any 
element of skill to arrive at a reasonable 
forecast of how they would vote ; especially 
as they might be expected to sel] many 
tickets to persons outside those two cate- 
gories, sO that the competition was in effect 
open to the public.-—CnaLLis v. WARKENDER 
(19380), 14f LL. T. 487; 05 J. PL. 80; 47 
TR. 123; 29 LG. R.109; 29 Cox, C. 0, 
251. 


— Annotation « ~Apid. Hobbs «. Ward 
(1929). 93 F.2D. 1638. 
Add. Annotation > Distd. Hobbs om Ward 


(1929), 98 J.P. 16a. 


Cases 10—62, 


10. 


15a. 


GAS. 
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Part Il.—Lands and Works. 


Add. Citations :—94 L. J. Ch. 382 : 133 L. T. 
565; 89 J. P.177; 23 L. G. R. 525. 


Country road.) —-The word 
“ street,’’ as used in Gasworks Olauses Act, 
1847 (c. 16), s. 6, is not necessarily confined 
to what is ordinarily known as a street, & 


me 





over which there is a public right of way. 
A country lane with certain residences 
abutting upon it may be a street, althoygh 
it has not been dedicated to the public & no 
public right of way exists.—DAVIES v. RIPON 
CoRPN., [1928] Ch. 884; 97 I. J. Ch. 479; 
139 L. T. 636; 92 J. P.1538; 26 L. G. R. 530. 


Part Ill—Supply of Gas. 


31. Add. Annotation :—Refd.Scammell v. Hurley, 
[1929] 1 K. B. 419. 

37. Add. Annotation :-—Refd. R. v. Electricity 
Comyrs., Hz p. Yorkshire Electric Power Co. 
(1927), 91 J. 7. 1901. ; 

40. Add. Annotation :—Distd. Granger v. South 
Wales Electric Power Distribution Co., [1981] 
1 Ch. 551. 

Duration of agreement to supply—Power to 


51a. 


terminate.|—In 1906 a co. was incorporated 
by statute to supply ga: in a certain area in 
the place of a limited co., & by sect. 7 the 
statutory co. took the benefit of all contracts 
& engagements of the limited co. which had 
been supplying gas to the defts., an urban 
council, for public lighting. In 1909 the co. 
entered into an agreement under seal with 
the council in which it was recited that before 
the passing of the Act “it was agreed by & 
between the predecessors of the gas co. & the 
council that the agreement then in force for 
public lighting should continue to remain in 
foree & be binding on both parties until 
the council should determine the same,’ & 
that “it bas been deemed desirable by the 
said parties hereto that. the terms of the said 


operative part of the agreement the co. 
agreed to light all the public lamps within 
the district ‘‘from & after the first day in 
Sept. in every year up to the fullowing first 
day of May inclusive ’”’ on certain terms; & 
provisions were made for increasing the 
number of lamps. There was no provision as 
to the period for which the agreement was 
to run or giving either party a right to 
determine it. By a supplemental agreement 
dated June 30, 1921, the times of lighting & 
the charges were varied, & clause 1 (e) 
provided that new lanterns supplied by the 
co. should become the property of the council 
without payment after fifteen years if the 
agreements continued for so long, “‘ & if 
the said agreements be determined before 
the expiration of such period ”’ the council 
were to pay for them. On Apr. 30, 1927, the 
council gave notice to determine the agree- 
ment on Aug. 2&1], 1927 :—Held: having 
regard to the recitals in the original agree- 
ment & clause 1 (¢c) of the supplementary 
agreement & to the nature of the contracts 
they were determinable by notice.--CREDITON 
Gas Co. v. CREDITON URBAN DISTRICT 
CoUNCIL, [1928] Ch. 447; 97 L. J. Ch. 184; 


agreement for the public lighting shall be 
set out as hereinafter mentioned.” 


By the 


72 Sol. Jo. 


138 L. 'T. 723; 02 J.P. 76; 44 T. L. 1. 368 ; 
2255 26 L. G. R. 325, C. A. 
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Part IV.—Protection of Property of Undertakers. 


62. Add. Annotation :—As to (2) Refd. Brooke v. Bool, [1928] 2 K. B. 578. 
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PART Hl. SECT. 1. 
sx. Power to run pipes under highway 
- through municipality—--.No powcr to 
supply municipality—Right of munict- 
nility tuo sue jor tlle supply.)-~- 
-EISON tv. DOMINION ATURAL Gas 
oan Lrp,, [1931] 2 D. lL. RR. 229.-- 





PART Ill. SECT. 2, SUB-SECT. 5. 

sa. Powers of municipality as under- 
taker—No power to surcharge for delay 
in pagment.j—A municipal corpn., 
though it may allow discounts for 
prompt payment for supplies of gas or 
electricity, cunnot surcharge for delay 
in payment unless it is given statutory 
authority so to do, & no such authority 
at present exists. NErson = Crry 
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CorRPN. v. Bussprinaek, [1930] N. Z. 
L. R. 269.—N.Z. 


PART IH. SECT. 2, SUB-SECT. 6. 


sb. Hefusal to pay increased rates—- 
Right to cut off gus.J—Held: Natural 
Gas Conservation Acts, 1921 (c. 17), 
& 1922 (c. 23), were valid.—SANDWICH 
v. UNION NATURAL Gas Co. (Ont.), 
(1925) 4D. L. R. 7955 affg., (1925) 2 
Dd. L. R. 707 3 56 Q. L. R. 399.—CAN. 


PART IV. SECT. 2, SUB-SECT. 1. 


621i. Gas main—Darmaye by sub- 
sidence.}—A gas CO. opened a strect in 
a city & laid down a gas main. The 
city corpn. oonstructed an = under- 
xround drain, & by reason of a sub- 
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sidence of the drain, the gas main was 
broken. ‘The co. opened the street & 
repaired the gus main & the corpn. 
reinstated the drain & roadway. In an 
action by which the corpn. sought to 
recover from the co. the cost of such 
reinstatement, the co. by counterclaim 
sought to recover from the corpn. the 
cost of repairing the gas main :—AHeld : 
the lability of the corpn. for the 
damage to the gas depended 
upon negligence in the exercise of its 
statutory powers causing unnecessary 
damage to the co., & the onus of proving 
such negligence had not been dis- 
charged by. the co.— METROPOLITAN 
Gas Co. v. MELBOURNE CORPN., [1925] 
Ve. L. R. 132; 358 CL. R. 1865 31 
Argus L. R. 25.—AUS. 


Vol. XXV.—Gas. Cases 99-125. 


Part V.—Negligence and Nuisance.——Liability of 
Undertakers. 


99. Add. Annotation : —Refd. Shetlield Corpn. v. Kitson, [1920] 2 K. B. 322. 


Part VIIIl—Gas Supply in the Metropolis. 


114. Add. Annotation :—-Consd. A.-G. v. County od bury & Fordingbridge District Drainage 
London Electric Supply Co., [1926] Ch. 542 | Board v, Southern Tanning Co. (1920), Ltd., 


125. Add. Annotation :—-As to (1) Consd. Salis- oe cae K. B. 566. 
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PART V. SECT. 1, SUB-SECT. 1. ~~B. 
q. For “* Hecape of gas from gas main ’ 
read * Hacape of gus-~Krom gas main.”’ 


gas co. were Hable.-~CONSUMERS’ Gas 
Co. v. acy ade DL. R. 5643 (1926) 
s. CO. RR. ~CGAN., 


q i. —-—-- During installation of gas 
. eonnections---Destruction of buildings by 
fire following explosion.|~-Held: the 








Cases 10-—83a. 
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GIFTS. 


Part |—lIn General. 


10. Add. Annotation :—-Refd. Wimbledon & Putney Commons Conservators v. Tuely, [1931] 1 Ch. 190. 


Part Il—-Capacity to Give and to Receive Gifts. 











17. Add. Annotation:—Refd. Wimbledon & Putney Commons Act, 1871) to pay pensions, 
Putney Commons Conservators v. Tuely annuities, or superannuation allowances to 
(1930), 47 T. L. R. 17. ue in nae service who shall Paeiey from 

‘ . such service reason of age, infirmity, or 

19. Add. Annotation :—Apld. Wimbledon & otherwise. eae Mapa Fags aseuniss eee 
Putney Commons Conservators v. Tuely MONS CONSERVATORS v. TUELY, [1931] 1 Ch. 
(1930), 47 T. L. R. 17. 190; 100 I. J. Ch. 77; 144 L. T. 310; 47 

19a. ——- -—-—.]—It is within the powers con- T. L. R. 17; 74 Sol. Jo. 819; 290 L. G. BR. 
ferred upon the Wimbledon & Putney 78. 

Commons conservators (a corpn. constituted | 20. Add. Annotation :—Refd. Deuchar v. Gas 
under the provisions of the Wimbledon & Light & Coke Co., [1925] A. C. 691. 
Part Ill.—Gifts inter vivos. 

2éa. Gift for public purposes—Whether formalities | 69. Add. Citationa:—sub nom. BINION v. STONE, 
for compulsory acquisition apply.] — The Freem. Ch. 169; Nels. 68. ; 
formalities required for vhe exercise of the | 7ga, ———.]—ANon. (1667), Freem. Ch. 128 ; 
cet dager Le adeasaet cai a by statute for | 2° B. R. 1104. 
taking land for public improvements have ; at 
no application to the case of a voluntary 73h. Wenn pratt :* ee ar sate ae 
gift of land.—MicHaub v. MONTREAL (CiTy) E.R 1191. seueets oo, oye 
(1923), 92 L. J. P. C. 161; 129 L. T. 417, ere es 

.C. . Add, Annotation :-—Refd. Re Carroll (J. M.), 

54a. ---—.]—Declarations by an intestate, that he [1931] 1 K. B, 317. 


Fea = oo pT NEE nate: sation 


meant that a person with whom he resided 
should have his furniture & effects for what 
he owed her :—Held: sufficient to entitle 
such person to take, & retain possession of 
the property.—-ROYSTON v. HANKEY NBS) 5: 
3 Mou. & S. 881. 


83a. 





——.J—When a father purchases 
property with his own money, & takes a 
conveyance in the name of his son, the 
law presumes it to be an advancement for the 
son, & not a trust for the father. Those who 


PART I. 


2 i. Kesentials of gift--Transfer of 
property— Intention alone hit cient.) - 
JARVIA 1. anv, 1926] 3 Db. L. R. 
897.—OAN 


PART III. SECT. 1, SUB-SECT. 1. 


bi, —-—.])--MOMUROCHY v. STRWARYT 

(Alta.), ee 3D. L. R. 448s (1926) 
"2 W.W. 1. 463.-—CAN. 

sb. apenas by father for pupil 
daughters — Disposition d> reqistration 
in daughters’ names.)-——Held the 
father had mado a complete & 
etfective donation. Fianna vw, a ans 
REVENUE Comns., (1928) 5S. C. 20 
13 Tax Cas. 448.—-SCOT. 


PART IHL. Sect Or pasa 2.— 
« (& 

t i, ———.]——DICKSON v. CHAMBER- 
uN [1927] 2D. Il. R. 429; (1937) 
1 W. W. RB. 794; D9 Alta. L. R. 393.— 
LAN.” 


sd. What amounts ta— Conduct 
recognising right of donee.}-—GRIFFITHS 
v. eat (1927), 30 W. A. L. R. b.— 
AUS. 


PART Ill. SECT. 1, SUB-SECT. 2,—- 
B. (b). 


36 vi. .}—In an action of trover 
brought to recovor the value of cight 
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hundred seals alleged to havc been ! 


wrongfully taken at the seal-fishery, 
it appeared that pltf. bad found a 
quantity of seals panned & flagged 
by one W., who had abandoned them 
inself, but had sent a message to 
deft. that: he night, take tho seals sv 
left on the ice. Deft. slates to the 
locality where the seals were & found 
that pitf. had taken some of then on 
board his vessel, had counted others of 
the patch, & was in the act of taking 
on board his vessel the remainder, his 
crew being then in charge. Deft. 
then took charge of the remainder of 
the seals & had them cunveyed on 
board his own vessel, & refused to 
Peet pltf. to participate in the same. 
n an action by pltf. for the seals 80 
taken the jury found for pitf.; on a 
rule nisi to set aside the verdict : — 
Held: there was a valid gift from W. 
to deft. such as would cause a legal 
Geuee of property; &, further, it 
was in the vO wer of W. to transfer 
roperty floating on the sea which he 
ml himself the power to sec 
DOYLE v. BARTLETY (1572), 5 Nid. 
L. R. 445.--~NFLD. 


e 6 * x 
511i. Whether immediate rif intended. ] 
—-GARLAND v. O’REILLY (1911), 44 
S. C. R. 197.—CAN. 
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allege that it is a trust are bound to prove 





PART III. SECT, 1, SUB-SECT. 2.--~ 
- (@). 





n i. To bank manuger.j-—The 
payee of a promissory note payable on 
demand left it with his hank for the 
| pur pose of having the Interest on it col- 

ected. Subsequently he indorsed the 
note to his nephew & left it with the 
bank .manager, telling him that he 
wished to collect the interest on it while 
he lived & to have the note delivered to 
his nephow on his death, & the manager 
put the note into a large envelope in 
the bank which held documents 
belonging to the hnephow :—Held: 
there bad been a complete gift inter 
vivos of the note.—DICKSON _ v. 
CHAMBERLAND, [1926] 3 D. L. R. 765; 
11926) 2 W. W. R. 570; 22 Alta. L. R. 
270.—CAN. ; 


PART III. SECT. 2. 


.)}—Before it can be said 
that. influence which a donee is found 
to have had with his donor was such 
as to justify the ct. in setting aside the 
gift, under the doctrine of presumed 
undue influence, it must appear that 
the relations: between the donor & 
donce were such that. the latter was 
under some duty to advise or manage 
for, or look after the interest of, the 
donor. —- BRADLEY v. CRITTENDEN, 
{1931} 2 D. L. R. 961; reved., {1931} 
2W.W. FR. 669; 4D ce R. 384. —CAN, 





108a. 


169a. —-— —-—- —-—.]—-BFRKLEY vv. 


171. Add. Annoimtion :—Consd. Re 


227. Add. Annotation :-—Overd. Jie 





it, & the evidence for that purpose consists 
mainly, if not exclusively, of contemporaneous 
circumstances. ‘Testator has transferred pro- 
perty into the names of his sons :—Held: they 
were advancements, but there being doubts 
as to his solvency at the time, inquiries were 
directed on the point.—Cunristy v. COURTENAY 
(1849), 13 Beav. 96; 51 EB. R. 32. 


Been :—Consd. Batstone v, Salter (1874), L. R. 19 Ka. 


88a. Business in son’s name—Receipt of profits 


by father—Presumption of advancement.]— 
Lewis & BARDER v. PiczENICcK (1930), 74 
Sol. Jo. 107. . 


-|—Re COLLINSON, COLLINSON ». 
COLLINSON (1853), 3 Do G. M. & G. 409; 21 
L. T. O. S. 234; 43 E. R. 160, L. C. 











Anneiaion :—Consd. Bennct v. Bonnet (1879), 10 Ch. Db. 
108. Add. Annolation :—Refd. Gopeekrist Gosain 


v. Gungapersaud Gosain (1854), 6 Moo. Ind. 
App. 53. 


119. Add. Annotation :—Refd. Lewis & Barder v. 


Piczenick (1930), 74 Sol. Jo. 107. 

RYDER 
(1752), 2 Ves Sen. 533; 28 E.R. 340, L. C. 
Wilkinson, 
Page v. Public Trustee, [1926] Ch! 842. 


172. Add. Annotation :—-Consd. Cohen v. Sellar, 


[1926] 1 K. B. 536. 
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192. 





| 175a, —-— 


Vol. XXV.—Gifts. Cases S8a—268. 


Add. Annotation :—Consd. Cohen v. Sellar, 
[1926] 1 K. B.:536. 
Add. Annotation :---Consd. Cohen v. Sellar, 
[1920] 1 K. B. 5380. 
Add. Annotation :—-Consd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 


——-.]—(1) If a man who has 
promised to marry a woman, & has given to 
her an engagement ring in contemplation of 
marriage, refuses without legal justification 
to curry out his promise, he cannot demand 
the return of the engugement ring. 

(2) Semble: if a woman who has received 
an engagement ring in contemplation of 
marriage refuses to fultil the conditions of 
the gift & to carry out her promise, she must 
return the ring. 

(3) Semble: if an engagement to marry be 
dissolved by mutual consent, then in the 
absence of an agreement to the contrary the 
engagement ring & like gifts must ba returned 
by each party to the other.—-ConENn vv. 
SEeELLAR, [1926] 1 K. B. 6386; 05 T. J. 1K. 3B. 
G29; 185 L. T. 21; 42 I. TL. R. 400; 70 
Sol. Jo. 505. 

Add. Annotation :.--Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 
Add. Annotation :-~Refd. Coleshill vw. Man- 
chester Corpn., [1028] 1 K. B. 776. 





Part !¥V.—tncomplete Gifts. 


206. Add. Annotation :—Distd. Royal Exchange 


Assce. v. Hope, [1928] Ch. 179. 
Swinburn:: 
Sutton v. Featherley (1925). 70 Sol. Jo. 64. 


228. For the paragraph in original volume sub- 


stitute the following paragraph :—- 

Non-payment due to suspicious signature 
—Subsequent death of donor. }|—A lady, in her 
Jast illness, gave a cheque for £700 to a 
person with whom she had lived for some 
time, & the cheque was duly presented but 
not honoured, owing to the signature being 
of a very shaky & doubtful character. ‘Ihe 


| 
| 


259. 


donor died before the cheque could be again 
presented :—-Fleld; the cheque not having 
been paid, there was no valid & effectual pift 
of the money to the dunec.—/te SWINBURNE, 
Surron v. FRATHERLEY, [1926] 1 Ch. 38; 
05 L. J. Ch. 104; 144 1. T. 121; 70 Sol. Jo. 
64, C. A. 

Compare original volume, p. 542, No. 292. 
Add. Annotation : —Distd. Royal Hxchange 


Assce. v. Hope, [1928] Ch. 179. 


268. 


Add. Annotations :~ Apld. Re Comberbach, 
Saunderson v. Jackson (1920), 73 Sol. Jo. 403. 
Refd. Jenkins v. Jenkins, [1028] 2 K. 3B. 501. 


PART III. SECT. 3, SUB-SECT. 3. 

113 i. Contrary intention of donor— 
Investments as trustee for daughiers.|}— 
Held: the circumstances did not rebut 
the presumption tbat the money was 
intended as an advancement to the 
children.— JONES v. KINNEAR (1882), 
16 N. 8. R. (4 RK. & G.) 1.—. CAN. 


PART III. SECT. 7, SUB-SECT. 1. 
sg. Gift subject to condiltion— Whether 
absolute gift & condition void—Or gift 
nf life estate. }——AMJAD KHAN v. ASHRAF 
He (1929), 56 L. R. Ind. App. 215.-—- 


PART HI. SECT. 7, SUB-SECT. 2. 

172 v. ~-—.,}---A present 
made by an engaged man to his fiancée, 
in view of marriage, & intended for the 
use of botb of them during thelr court- 
Ship & after their marriage, is recover- 
able by his personal representative 
where he dies before the inarriage & 
during the continuance of the engag - 
ment.—SHEPPARD tv. ROBINSON, [1928] 


3D. L. R. 347; j192e) 2 Ww. W. R. 235: 
23 Alta. L. R. 461.—CAN. 
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PART III. SECT. 8. 


187 i. Onus of proof on donce-- Cirant 
yurporting to be for consideration, }--- 
Vhere a conveyance or ountge. Is 
expressed to be for valuable consideru- 
tion, but the faci is that none was paid, 
nothing but the clearest evidence can 
aval to show that a gift was intended. 
Where there is nothing but the instru- 
ment itself before the ct. from which 
to draw conclusions, it must be held 
to be the exclusive & conclusive evi- 
dence of the contract between the 
partics.--JONN Drere PLow  Co., 
LITp. rv. Perera & Spounx, (1929) 2 
DL. RR. 163; 238. L. Rk. 81k; 11928) 
3 W. W. i. 686.-.-CAN, 


PART III SECT. 10, SUB-SECT. 2. 


am. Giff af land aubject to mortgage. |-—- 
Where a father makos « gift of land to 
bis sou, the presumption ts that it ta 
made subject to mtges. which then 
actually exist against thy land, inchid- 
ing a mtgo. which had not been 
registered at the date of the gift.— 
ORENCZUK ¥». DOLINBKY (Alta.), {1927} 
3 'W. W. R. 596.—OAN. 
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PART IV. SECT. 1, SUB-SECT. 1. 

h i, ———-.J--MOnTON v. BRIGHOUKEK, 
(1927) 1 DL. R.1008; [1927] 8. Cc. R. 
118.—~-CAN, 


PART IV. SECT. us SUB-SECT. 1.—A. 

245 fi, -- — J-~ Equity will not per- 
fect an incomplete gift.-- JACQUES v. 
HOPKINS & Horktng, (1031) 2 W. WwW. RR, 
277; 3D. lL. HR. 410.--CAN, 


PART IV. SECT. 2, SUB-SECT. 1.-- B. 

ri. ---- Document not completed--— 
Nor proved to be document made by 
(lanor. |-— REILLY ¥. WOODWORTH (1924), 
Fe | N. B. h. 153.— CAN. 


PART IV. SECT, 2, SUB-SECT. 2. 
th ne ee HONEY 8, 
FERGUSON (1871), 18 Gr. 498.--OAN 

PART IV. SECT. 2, SUB-SECT. 3. 

e i, —---.}--Jte JENKINS & BRASH v. 
VOLCAN JRON Work S, BRAY v. VULCAN 
Iron Works (B.C.), [1927] 1 D. L. WR. 
1099.—OAN. 


269. Add. Annotation :—Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 601. : 





ENGLISH AND EMPIRE orgs SUPPLEMENT. 
276a. —— . Incomplete gift of real estate.|—Re 


COMBERBACH, SAUNDERSON v. JACKSON ( 1929), 
73 Sol. Jo. 403. 


Part V.—Gifts mortis causa. 


286. Add. Ainsizien :—As to (2) Refd. Wilkes v. 
Allington, [1931] 2 Ch. 104. 
202. Add. Annotation:—As to (1) Consd. Re 
Swinburne, Sutton v. Featherley (1925), 70 
Sol. Jo. 64. 


294a. —— ———.|—Semble : when testator, 
in his lifetime, hands over to a person a sum 
of money, & directs him, out of it, to pay the | ! 
expenses consequent on his sickness, & in case | 
of death, his funeral expenses, such money | 
does not pass under the will.—Jn the Goods of | 
Toomy (1864), 3 Sw. & Tr. 562; 34 L. J. | 
| 
| 
| 
| 
| 
| 
| 
| 





P.M. & A. 3; 28 J. P. 824; 13 W. R. 106 
164 KE. R. 1393. 
308. Add. Annotation :-—As to (1) Refd. Wilkes v. 
Allington, [19381] 2 Ch. 104. 
307. Add. Annotation :—Refd. Wilkes v. Aten: 
[1931] 2 Ch. 104. ‘ 


827. Add. Annotation :—Refd. Re Swinburne, 
een v. Featherley (1925), 70 Sol. Jo. 

3380a. ——-- ——— -]— Re WHILE, WILFORD v. WHILE, 
[1928] W. N.° 182. 


381. Add. Annolation :—Refd. Re Swinburne, | 
Sutton v. Featherley (1925), 70 Sol. Jo. 64. 
337a. —-——.]--~Where testator, in his last illness, 
said he wanted to leave something to C., & 
then directed her father to gct mtge. deeds 
out of a box in his room, & said he should | 
give the deeds for C., & handed them over to | 
her father :—Held: the gift was a good 
donatio mortis causd, & the donee was | 
entitled to the money secured by the deeds.— 
ite PATTERSON, MITCHELL v. SMITH (1864), 
10 L. T. 5620; 10 Jur. N.S. 578; on appeal, | 
4 DeG. J. & Sm. 422. 
Add. Citations :—95 L. J. Ch. 204; 133 L. T. 
465. 
Add. Annotation :—-Refd. Wilkes v. Allington, 
[1931] 2 Ch. 104. 
356a. Gift made in contemplation of death from 
incurable disease. -Death from different illness 
-—Gift valid.]--A donatio mortis causd is not 
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generally conditioned upon the donor dying 
from the same disorder as that from which 
he is suffering, & contemplates the prob- 
ability of death, at the time it is made. 

By a mtge. made in 1922 the widow of J., 
who was tenant for life under his will, mort- 
gaged a farm to W., a brother of J., to secure 
£1,000 & interest at 5 per cent. The widow 
died in 1923, having appointed her two 
daughters, E. & X., exors. of her will. The 
mtge. contained no personal covenant for 
payment of the principal, & the mtgec. 
accepted interest at 34 per cent., reduced in 
1924 to 3 per cent. In 1924 W., ‘who was on 
very friendly terms with his brother’ s family, 
gave the deeds relating to the farm, other 
than the mtge. deed, to E. & X., to retain 
in their custody. On Dec. 11, 1927, W., 
who had since 1922 been suffering from an 
incurable disease & knew that he could not 
possibly live long, called upon his nieces, 
who were aware of his state of health, & gave 
them an envelope indorsed in his own hand- 
writing: ‘‘ Deeds relating to X. farm to be 
given up at death. W.,’’ saying: ‘I have 
brought this down for you; ; put it away.” 
After he had left the house the envelope 
was opened, & was found to contain the 
mtge., which the nieces placed in their safe. 
On Jan. 23, 1928, W. died of pneumonia 
following a chill. In an action by his exors. 
for a declaration that the mtge. was a sub- 
sisting security & to enforce it :—Held: 
there was a valid donatio mortis causd by W., 
& a release of the mtge. to the two daughters 
of J. for the benefit of his estate.—WILKES 
v. ALLINGTON, [1931] 2 Ch. 104; 100 L. J. Ch. 


262; 144 L. 7, 745; 47 T. L. R. 3807; 75 
Sol. Jo. 221. 
Add. Annotation :—Refd. Re Swinburne, 


Sutton v. Featherley, [1926] Ch. 38. 


399a. Donee with access to keys — Presumption 


a ee v. Cox (1824), 3 L. J. O. S. 
B.4 
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PART IV. SECT. 8, 


sp. Donor rcpossessing himsclf of trans- 
fer & eee of title—Becfore transfer 
a onli -}--Registercd owner of land, 

th intontion. of making a gift of it 
to §., delivered to the father of S. a 
transfer of the land to S. & the duplicate 
certificate of title. He subsequently 

repossessed himself of the transfer & 
certificate before S. bad an opportunity 
to register the ‘transfer which he 
destroyed :—Held: the inchoate gift 
to S. was effectually revoked & S&S. was 
not entitled to be recorded as owner 
of the land.-—-SMirn t. SMITH ergo): 
19 DL. R. 192; 31 W. 1. RR. 607: 
8 W. W. RR. 1077.—CAN 


PART V. Seer. 1 
sr. Grounds for Dae aside~- Undue 
influence—-GUt ty parishioncr to parish 


prieat, J—Bowan t. WALKER, [1928] 
4D). L. R. 6380.—CAN. 


PART V. SECT. 2, SUB-SECT. 2.- 
st. lteceipis iasued to iecnaterce: a 


(3 
| 
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stock by Banks of England &: Ireland. }— 


Neither the receipt issued by the Bank 
England a transferee of India 
54 per cent. stock, 1932, which con- 
tained particulars of the consideretion 
paid for the “ interest or share in the 
stock transferred,”’ nor the receipt 
issued by the Bank of Ireland to a 
naferce of 3 per cent. local loans 
stock, can be the subject of a donatio 
mortia causi.—He M‘Wry, Ryan v., 
CASHIN & CosTerto, [1928] I. R. 486.— 


-PART V. pak ar 2, enna: 2.— 


S11 xxiii. —-—- ---—-.J~-A  donatio 
mortis caused may be made by the donor 
penne money upon deposit receipt 
a the joint names of himself & the 


receipt to the donco is sufficient de- 
livery, & a eatin by the donor to the 
donee to Ce! ayments out 
of the money ‘oes not invalidate the 


30 


The handing of the deposit ! 
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t.—FAYNE t. MaRTIN (1924), 659 


L. Ts 14.—IR. 
PART V. SECT. 2, SUB-SECT. 2.— 


$41 i. Life insurance policy—Docu- 
ment delivered to third party for donee.}— 
fleld: all the essen conditions of 
a valid & effectual donatio mortis causd 
had been established.—NELSON vr. 
PRUDENTIAL ASSURANGE Co., (1929) 
N, I. 113.—IR. 


PART V. SECT. 3, SUB-SECT. 3.—B. 


374 Vv. ——— ---The delivery by 
a-person in crtremis of the keys of his 
safe, accompanied by the words, “ They 
lead to everything I have go every- 
thing I have got is yours ” :—Held: to 
operate as a donatio mortis caused of the 
things in tho sufe other than the mone 
iu & bank represented by a pass 
found in the safe.—Cusack v. Day, 
(1926) 3 D. L. Re. 1028; [1925] 2 
W. W. R. 715.—CAN. 





Vol. XXVI. Cases 41--312a. 


GUARANTEE AND INDEMNITY. 


Part Il—Requisites of Guarantee. 


121. Add. Annotation :—Refd. Dlardic & Lane v. 


Chilton, [1928] 2 K. B. 306. 


134. Add. Annotations :—Refd. Hallv. 1. 2. Comrs. 


(1926), 185 IL. T. 759; Lewis ». Cammell, 
Laird & Co. (1929), 22 B. W. G. C. 410; 
Smith v. Union Castle S.S. Co., Ltd. (081), 
24 BR. W. CL. ©. 7). 


Part Il]1—Proof of Guarantee. 
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812a. Signature of drawer below that of third 


party.-Intention of parties considered. |}- -- 
Bills of exchange drawn to the order of the 
drawer & accepted were indorsed by a third 
party with the intention of rendering himself 
liable if the acceptor did not pay. They 
were afterwards indorsed by the drawer with 
the intention of completng them & making 
them enforceable against the third party 
if necessary, the signature of the drawer 
being placed below that of the third party 

on the backs of the bills. The acceptor not 
having paid the bills at maturity, the drawer 
brought an action upon then against the 
third party as indorser :—-Jleid: he was 
entitled to recover, tpasmuch as the fact 
that his signature instead of being above 
was below that of the third party on the 
backs of the bills was ® mere inadvertence 
which did not millify the intentions of the 
parties or eatiie ee rights which they would 











41. Add. Annotation :—Distd. Hardie & Lane v. 
Chilton, [1928] 2 K. B. 306. 

45. Add. Annotation :—As to (2) Retd. Re Lloyds 
Bank, Ltd., Bomze v. Bomze (1930), 47 
Ts Tis RK. 

83. Add. Adnotition :—Refd. Hawkesworth v. 
Turner (1980), 46 'l’. L. R. 3889. 

257. Add. Annotation :—Refd. Royal Exchange 
Assce, v. Hope, [1928] Ch. 179. 

295. Add. Annotation: arr, Smith v. 
Messers (1927), 44 TT, I. R. 48. 

308. Add. Annciation :—Consd. National Sales 
Corpn., Lita. v. Bernardi, Bernardi v. 
aa Sales Corpn., Ltd., [1931] 2 K. B. 
188. 

309. Add. Annotation :—Consd. National Sales | 
Corpn., Ltd. v. ,Bernardi, Bernardi v. 
een Sales Corpn., Ltd., [1931] 2 K. B. 

310. Add. Annolation :—Apld. National Sales 
Corpn., Ltd. v. Bernardi, Bernardi 1. 
oe Sales Corpn., Ltd., [103]] 2 KK. 1. 

312. Add. Annotation :—Folld. Nation’ SaJjes 
Corpn., Ltd. v. Bernardi, Hernar:i ef 
National Sales Corpn., Ltd., T1931 jy2 K. RR. 
188. 

PART I. ‘ 
b i. Original distinguished | the _ husband's 
from re ras contract. J—-Re pooees 








had the signature been obtained for 
benefit. WATKINS 
oF KR.) Co. v. Nouerr (Alta.), 11926) 

La 1. 626; [1926] 1 W. W. FR. 156. 


~——- ~—- For benefit of husband.) — 


(192712 D.L. R. 254; 600. L. BR. 165. | 
-~—C e : 
13 i. -}—The mere fact that a | 


pacuonuey agreement may toriinnts 
@ liability for the debt of another 
does not make it a guarantec instead 
of an indemnity where the former is 
not its immediate or main object.— 
McPHERSON ¥v. FORLONG, [1928] 3 
Ca hh. 45; 37 Man. L. R. 508.~—- 


sa. Distinguished from direction to 





See Huspann & Wrirr, Nos. 1370 |, 
1370 Hi, poet. ° 


PART II. ae = SUB-SECT. 5. 

Li. ~- ---.]-- vt. AUC ena 
19s), 1 W. 1 Te A418: affd., {1931} 4 
.L. It. $70.-—CAN. 


jae Il. SECT. 4, SUB-SECT. 1. 


furnish goods on credit of principal.)j— 55 — —.}-—-CA MPBELL L Mc IRAAC 
GRASETT tv. HUTCHINSON (1860), 10 (1873), ONS. RB. (3 G. & 0. 287.— 
Cc. P. 265.—-CAN. CA e 

sb. Distinguished from novation of 55 vii, -——.}-—-. had a cuntract 


contract.J—NATIONAL POLE & TREAT- 
ING Co. tv. BLUE RIVER POLE & TIE 
Co. (B. C.), [1929] 3 D. E.R. 638 ; 
reosd. on facts, aye 3D. i. i. 996 ; 
43 B.C. RR. 98.--CAN, 


PART II. SECT. 1. 
sc. Fidelity guarantee — Primary 
obligation of principal.J)—R. v. BLack 
(Ont.) (1899), 8 3 Exch. CG. R. 236.—CAN. 


PART II. SECT. 3, SUB-SECT. 2. 


44 ii. —~—— Lor benefit of third 
party.}—Where «a married woman 
signs an instrumont at the request of 
her husband, not for hia benefit, but 
for the accoramodation of o friend or 
iggiehl of his, the evidence necessary 

prove taat undue influence was 
ex the husband must be 
much orebeane than would be necessary 





tpi age) i 


with deft., the owner of a building, to 
do some work thereon. Pitfa. Kuppiied 
R. on credit, with material for the 
work; &, alleging & promise by deft. 
to pay for th: material if R. did not. 
sucd doft. a» upon a gnerantec, Li. 
having failed to, pay vo-Pteld s there 
being nothing in the evidence to 


suggest that there was any bargain | 


tera Veer et ee ee tae ee ne Oe re ee. -——. Paroeriey 


! 


with deft. that pltfs. would not register. 


a mechanic’s lien on deft.’a property, 
there was no considcration for tbe 
alleged cpronied of deft.---HHAKINE- 
tate Co caer roa L}929) 2 
qT. ri 2773 63 0. 5 At 62). a -C N. 


. IJ. SECT. 4, Seon 3.—A, 

ad. Alyreement by briler. " raped oY dee 
to purchaser-—Promtac oy ndor to 
indemnify bailee ayguinsl loss if goods 
not according to contract.)\—Held: the 
agreempent to deliver, & not the delivery 


] 


| 


eee, ea nn one tt rd 


fiwelf, formed the consideration for 
the proriine to lademnify.---OUNNARD 
®. PLUMMER (1844),4 N. Bo. (2 Kerr) 
418.---CAN. 


PART IJ. SECT. 1, SUB-SECT. 1.--A. 


se. Verbal agreement of guarantec 
vor surclyship.)-—Held: unenforceable 
becanne of Stat. Mrauads. --DoYLe v. 
Mc Hee a a $0. i. Re. 3845 47 


PART III. SECT. 1, SUB-SECT. 1.--B. 

sf. Promise to yutrantee dividend & 
Btocl:.|--~-ITeld es oonetooa Ruatnites Lo 
which Stat. FPrauda, 1. 8. O., 1944 
(c. 102), #. 6, spplted.- -QUANCE v. 
Brown, (1926) 2 0. UL. Ie B24; 5H 
QO. Ll. R. 578.—-CAN, 


PART IIL. SECT. 1, SUB-SECT. 2.--- A. 


196 ey - oo }e TUrpE vr. CaOowK 
eee ON, Ss. (3 Wt. & GG.) 261.—- 
CAN. 
196 iv. —- -.}] -Cann ig HANK OF 
ek Panaly oe 3. le RB. G43 65 
' @y, E. Ut. 544.--- CAN, 


sq. ee ie within C185. U0C,, 

46, 8. J0---de lo solvency of trader -—: 
Iv ecessily for writing. |—Mce oe v. 
SUN (1877), 1 A. lt, 153,--CAN 


PART III, SECT, 2, SUB-SECT. 2. 


263 i. Fromise to stranger- Surety, 
guarantur or Gail.j-~A promise to 
indemnify onc who is ai 5.urety, 
guarantor or ball for a third person fs 
not within Stat. Frauds,—McPnkeason 
v. FORLONG, {1928} 3 W. W. i. 45; 
37 Man. L. R. 508.—CAN. 


Cases 312a—678. 


otherwise have 
Corpn., rp. v. 


NATIONAL SALES CORPN., 


had.—NATIONAL SALES 
BERNARDI, BERNARDI v. 
Lrp., 
K. B. 188; 100 L. J. K. B. 386; 145 L. T. 
48; 47 T. L. R. 880; 36 Com. Cas. 270. 
323. Add. Annotation :—-Refd. Franco-British Ship 


Store Co. 
[1981] 2 


EN@LisH AND Empire Dicest SuPPLEMENT. 


v. Compagnie des Chargeurs 


Frangaise (1926), 42 'T. L. R. 735. 

345. Add. Annotations :—Distd. Reckitt v. Barnett, 
Pembroke & Slater, [1929] A. O. 176. 
Lloyds Bank v. Chartered Bank of India, 
Australia & China, [1929] 1 K. B. 40. 


Refd. 


Part IV.— Interpretation. 


421. Add. -innotution :-—Refd. Allen v. Royal Bank of Canada (1925), 05 1. J. P. C. 17. 


Part V.—-Liability of the Surety. 


479. Add. Annotation :—Refd. Smith v. 


(1928), 189 L. T. 250. 


559a. Guarantee of payments to contractor-—Sub- 
ject to due execution of work.|-—IdésHKeLBy 
v. FEDERATED FUROPKAN BANK, Lin. (19381), 
172 1. Eb. Jo. 182; [1981] W. N, 244, C. A. 

571. Add. Annotlation:-—As to (8) Refd. Royal 
Exchange Assce. ». Hope, [1928] Ch. 179. — 


574, Add. Citation --- 11 MExch. 623. 


udd ** —-— Sufficiency of 
consideration.|-- See LANDLORD & TENANT, 


587. After this case 


No. 4142a.” 


608. Add. Annotations :---Exyp d. Hider v. Northcott, 


[19380] 2 Ch. 422. 
Holder, [1931] 2 K. B. 81. 


608a. --—— Claim for repayment of income tax -- 





Whether maintainable. | 


tees to secure a co.’s continuous indebtedness 
to a bank, the interest being debited half- 
yearly against the co. in the co.’s account 


A etme ara ew 


PART IV. SECT. 2, SUB-SECT. 1. 

sh. Z'0) supply name of principal 
debtor --— Not admissible.) -IMPERLAL 
BANK OF CANADA wv. NIXON, [1926] 
40D. L. kh. 10523 59 O. L. R. 538.— 
CAN. 


ete 





PART IV. SECT. 5, SUB-SECT. 1. 

pi, --—— For definite engaycment.j-— 
Where uv guarantee has been given for 
the performance of a deiinite engage- 
ment, which has already come into 
existence & is not contingent, & the 
consideration for which is not variable 
us the result of future dealings between 
the partics, the guarantee is not a con- 
tinuing guarantes.—- WAsan <ALL v. 
Want Unuan (1980), 1. i. R. 52 All. 
997.- -IND. 
PART V. SECT. 1. 


449 §. Disposition by surcty of pro- 
perty—- Ta evade Gahility-— Toid.J—A 
guarantor is not more justitied in placing 
the whole of his property out of the 
reach of Hability to pay the debt than 
fs the principal debtor.---BLUDOFF v, 
OSACHOFY, [1928] 3 D. L. R170; (1928) 
2W.W.R.1503 22 Sask. lL. Re. 583.— 
CAN. 


PART Vv. SECT. 2 SUB-SECT. 1. arc B. 

k i. -—~-- Given for due performance 
of duties by insnector—Inspector liable 
for default of his depulge— Dejitir also 
covered by quarantce.J—VERRATT 0. 
McAULAY (1834), 5 O. R. 313.—-CAN. 


PART V. SECT. 2, SUB-SECT. 2.--F. 

sj. Failure of cunsideratiouw—Surely 
discharged.j——The rile of law is firinly 
established that tho total failure of the 
consideration for a surety’s promise of 
guarantec has the effect of discharging 


| 


Wood 


C. A. 
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him.-—GURDAS MALRAM CHAND ) v. 
GURANDITYA MAL (1929), I. Ll. 1. 11 
Lah. 77.-—IND. 


PART V. SECT. 3, SUB-SECT. 1. 


566 iv. --——-.}-—-S. lent G. a large 
sum of moncy on a intge. by G., & a 
ee kreect by applts. for the ‘** debt 
hat shall ultimately be due to S. from 


G.”” with ea maximum Liability of 
Ry. 18 lakbs:—Held: the vrantee 
was to the effect that the debt that 


shall remain due after realising the 
securities waa to be borne by the 
suarantors limited to the maximum 
inentioned; & the sult was consc- 
quently premature.— PHILLIPS v. MIT- 
on (1929), I. L. RR. 57 Cale. 764. 

sk. Under guarantee for payment of 
compensation for land compulsorily 
acquired, }--MURRAY v. THOMPSON, 3 
Ont. Dig. 5953-4.—CAN. 

sl, Under guarantee for price of goods.) 


—-OGILVIE v. MCLEOD (1862), 11 C. P. 
348.—-CAN, 
Co., Lrp. tv. 


sm. - ENEY 
BIRMINGHAM (1909), 7 KE. L. R. 163.— 
CAN. 


ae en 


sn. Under guarantee for delivery of 
qoods.|—-GEORGE v. BRAYLEY (1873), 
N. B. Dig. 397-8.—-CAN. 


' go. -———-.)—Hiaspy v. CUMMINGS 
(1853), 10 U. C. R. 222.—CAN. 
ap. Under guaranice for payment of 


demurraye.}--W ARREN t. NAT’L SURETY 
Co., [1927 ) 1 D. L. R. 554.—-CAN, 

sq. Natice by surety to creditor —A sking 
Sor limitation of liability to fired sum— 
Nat acted upon by creditar—Effect of. }— 
Watkins J. R. Co. ve. ROBERTSON, 
[1928] 1D. L. It. 979.--CAN. 


2 


with the bank. Finally, 
debtedness of the co. to the bank was satisfied 
by resps., & under Income Tax Act, 1918 
(c. 40), s. 36, resps. claimed repayment of 
income tax on the interest :——Held: as the 
bulk of the interest had been capitalised by 
the bank with the approval of the principal 
debtor, & as sect. 36 did not enure to the 
benefit of a guarantor, the resps.’ claim 
failed both as to the bulk of the interest & 
as to the balance.—INLAND REVENUE COMBS. 
vy. HoLtpmr, [193]] 
kK. B. 439; 145 Ly. 193; 47 T. L. 1. 330, 


e ° Le © rs. , 628. 
Consd. J. R. Comrs. 2 TOL aon. 
Resps. gave ran- | 631. 
Fn ae 1 Ch. 205. 
679. 


| 
| 
| 


the whole in- 


2K. B. 81; 100 L. J. 


Add. Annotutions :-—-Apld. ke Houlder, [1929] 


Refd. te Fenton, Ma p. Fenton 


Textile Assocn. (1930), 99 L. J. Ch. 358. 
Add. Annotation :—Distd. Re Houlder, [1929] 


Add. Annotation :—Refd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 


ee: 


PART V. SECT. 3, SUB-SECT. 2.-——A. 


sr. Money received by sheriff.J— 
SUMMERS v. HAMILTON (1840), 6 QO. 8S. 


113.—CAN 

st. Money received by de facto 
sheriff colore officit.}—KENT v. MEROKER 
(1862), 12 C. P. 30.-~CAN., 





PART V. SECT. 4, SUB-SECT. 1.—B. 


bv. Admissibility of parol cvidence-— 
To show liability limited to snecific 
transactions, } — 'The larantee bonds 
in question berein which ‘were given 
to plitf. bank held to be on the face 
of them continuing guarantees, &, 
therefore, parol evidence was not 
admissible to show that the liability 
thereunder was intended to be limited 
to certain specific transactions. — 
CANADIAN BANK OF COMMETCH v. 
RNOF’fMAN & CHERRY, (1928) 4 D. L. lh. 
87 ;[{1928]) 2 W. W. Lt. 662.—CAN. 


PART V. SECT. 4, SUB-SECT. 2. 


_ sw. Inspector—Deéfault of deputy 
wnspecior.j—Held: the surety was 
liable, & the fact of there being a 
remedy also on the doputy Inspector's 
bond was no answer.—VERRATT Ut. 
McAULAY (1884), 5 O. IR. 313.—CAN. 


PART V. SECT. 7, SUB-SECT. 1. 


8x. After judgment by defauli—- 
Whether amendment allowed.)}--ScoTr 
vw. M*Donatp (1841), 6 O. S. 238.—CAN. 


PART V. SECT. 7, SUB-SECT. 6. 


728 ii. ——- —--~ —-—-.} — THOM- 
BON, LORY, 4D.L. R. 755; 590.L. R, 
449.—-CAN, 


Vol. XXVI.—Guarantee and Indemnity. 


Cases 782a--—1115a. 


Part VI-——Surety’s Rights against Creditor. 


782a. ——— ——.]—BEcKETT v. Booru (1708), 2 | 
Eq. Cas. Abr. 595; 22 1. BR. 506, L. C. 
| 


Add. Annotation :—Consd. Re Fenton, Ex p. : 
Fenton Textile Assocn. (1930), 99 L. J. Ch. - 


788. 
358. 


Add. Annotation :—Refd. 
(1928), 1389 L. T. 250. 





809. 


815. 
824. 


| 849. 
1 Ch. 205 


Add. Annotation :--~As lo (2) Apld. Smith v. 
Wood (1928), 189 TL. T. 250, 
Add. Annotation :—-As fo (2) Refd. Smith v. 
Wood (1928), 189 J. T. 250. 
<ldd. Annotation :—Apld. Ne Houider, [1929] 


Smith v. Wood ! 851. Add. Annotation :-—Apld. Re Woulder, [1920] 


1 Ch. 205. 


Part Vil.—Surety’s Rights against Principal Debtor. 


898. 


902. 
1. J. Ch. 358. 


907. 


Add. Annotation :—Refd. Re Andcrson-Berry, 
Harris v. Griffith, [1928] Ch. 200. 
Add. Annotations :-—As to (1) Refd. Re Fenton, 
Ex yp. Fenton Textile Assocn. (1930), 
Generally, Refd. Re Ander- 
son-Berry, Harris v. Griffith, [1928] Ch. 290. 
Add. Annotation :—-As to (1) Refd. Re Ander- 
son-Herry, !) wris v. Griffith, [1928] Ch. 290. 


| 
| 
| 

ay | 
| 


947. Add. Annolation : 
v Barelaws Bank (1927), 187 1. Rh. 4. 


913. Add. Annotation : -—Refd. Re Anderson-Berry, 
Harris v. Griffith, [T1928] Ch. 290, 


915. Add. Annotation : 
Fenton Textile Assoen. (1930), 99 LL. J. Ch. 


-Refd. Re Fenton, dep. 


Refd. Liggett. (Liverpool) 


Part VII].—Rights and Liabilities of Co-Sureties inter se. 


1099. Add. Annotation :—As to 


Fenton, La p. Fenton Textile Assoen. (1080), | 


99 L. J. Ch. 358. 


PART VI. SECT. 3, SUB-SECT. 3. 


175 ii. >>> +.)--REVILLON 
WHOLESALE. Lib. vo. Nemes y, [1926] 
2D... R374; (1226) 2 WoW. RR. 166; 
7C. 2B. R. 583.—CAN, 


PART VI. SECT. 4, SUB-SECT. 2.-—-A. 


782 iv. -—— - Against assignee of 
interest in security.J-——GQARRETY tv. 
JOHNSTONE (1867), 13 Gr. 36.—CAN. 

7182 v. 
of — surety.}—QUAY _ 1. 
(1869), 16 Gr. 449.---CAN, 

7182 vi. -~-— Further advance by 
creditor to  debtor.| --Re HAmMInron 
on (1895), 10 Man. Li R. 473.— 


nse 








SCULTHORPE 





ean 2.— 
ts 1. 

822 i. Assignment of judgment. }-- - 
eau ve. Burn (1880), 30 C. P. 630.--- 


PART VI. SECT. 4, 
B. (c) 


PART VII. SECT. 1. 


~~SCHULTZ v. CAN, SURETY Co, (Alta.), 
were not yet dne & were still unpatd. 


(1927) 2 D. L. R. 580.—-CAN. 
PART VII. SECT. 2, SUB-SECT. 2.-.-A. 


872 ii. 
{1931} 1 D. T. R. 701.—CAN. 


PART VII. SECT. 3, SUB-SECT. 2.-—A. 
g i. ——.]—-SUTTON v. Hrxcy (1910), 
19 Man. L. R. 705.—CAN. 


PART VII. SECT. 4, SUB-SECT 3. 
---READ — », 


eee 
° 








937 iv. = 
McLEAN, [1925] 3 D. L. 
PART VII, SECT. 4, SUB-SECT. 4. 


964 i. Rights after debtor discharged— 
Debt due before dischurge— Payment by 
surety after.J-—~K. was surety for pay- 


Tm a ee 


| 
! 
I 
| 


' suit.— GANGADITAR 


---—~ Rights of mortgagee 


: debt, pa 


(1) Consd. J/fe | 


ee ane ee nee tere ee a ee “ee 


ment of a debt due by G. to D. G. 
uppued 29 be declared insolvent & io 
due courses ©, was discharged. 7. 
then sued KK. & got a decree against 
him. ‘hereufier WK. sned G. for 
recovery of the enount which he had 
beon compelled wo pry :---/Teld > the 
order of dischurge was a ban to the 

wv. KANIHAY (1928), 
1, L. RR. 50 All. 606. IND. 


FART VII. SECT. 4, SUB-SECT. 86. 
sa. On adehtor’s property—Agrecd to 
be deposited in hank lo mect surety's 
promissory notes- Property qarnished 
by ereditor.j|-—A surety having been 
called upon to 
fa the creditor part. of 

cash & gave hitn his promissory notes 
for the balance. ‘The principal, whe 


1115a. Form of order.’ 
(1928] WL N, 2665 66 L. Jo. 328. 


hint ou. AKRAITAMS, 


of co-suretics with their creditor has 
not. been ares to by all the co-eureties 
or fixed by Judgzmont doos not prevent 
those whe have made the settlement 
& paid theceunder from enforeing con- 
tribution from the others, if Che Jatter, 
Uthourh notified of & invited to take 
part in the negotiations for settlement, 
did nebhang &yomade no protest with 


P orespeeh thereto. STEWART vw. BRAUN, 


pay the He Aah 
» aD | 


was selling bls house, repaid the surety — 
, out of the proceeds the cash previously - 
i paid by him & promised to deposit the 
' balance of the proceeds inoia bank to: 
. the joint credit.of the surety & himself. 
: Instead of doing eo, he deposited it-in | 


sz. Where land transferred as security.) “his own name & it was garnished by | 


pitf. when the nut: given by the surety | 


* On aon interpleader issue between the 


-- GOUGH * GOODWIN, ; 


garnishur & the snrety who contended | 


that there had been an equitable 
assignment of the money so deposited : 
--I[eld: said -promike was nothing 
more than a voluntary one, never 
carried to completion, &, therefore, 
unenforceable as against the clalms 
of the principal's other creditors.--- 
HENSCHEL vt. HOFFMAN & HANK OF 
MONTREAL & HENSCHEL, [192K] 2 


DLR. 543: (10268]1 WoW. R. 763.-~— 


It. 716.— CAN. : 


CAN. 


| PART VII. SECT. 2, SUB-SECT. 2.— 


B. (a). 
1058 iv. eee The fact that 
4a settlement made by some of a number 





3 


ppoest 2 on nL. Re. dees [1024 4 


WoW. RR. BTL CAN, 
MCNEILL 0. 
da RYO. 


1058 ve. -- - +] 
SHorr (Alta.), (1926) 4 D. 
CAN. 
woe eee pe CADWELL 1%. 

CAMPEBAU (1912), 2b OO. WL FR. 2635 4 
GO. WLN. 6163 83 DL. RR. 545, --CAN. 

1058 vii. - --- Soe) TUCKER OU. 
BENNETT, (19271 2 DT. dd. WR. 423° 60 
(. I. 22. 118.--CAN, 
PART VIII. sear 2, SUB-SECT. 2.- 

» ‘nde 


1058 vi. -~--- 


108681. HReosd., ul ol. Ta. Wt. 48. 


PART VIII. SECT. 2, SUR-SECT. 4. --B. 


1116 4. Application of Mercantile 
Laws Amentment Act, i%56 (ec. 97), 
8.5-— Assignment of judgment. —-Neccasily 
for leave ta issue exceution. |}—~ Where a 
creditor takes judgment against two 
or moro sureties: & issues exccution 
aguinst cach, & one of them pays the 
judgment, the surety s0 paying is 
entitled to stand in the place of the 
ereditor & carry on, in bls own name, 
any proceedings alrendy tuken to 
enforce the judgment against the otber 
surety until he recelves the amount of 
the other’s contributive share, & he 
Is not required to obtain leave to Issue 
execution In his own name.— FABT »v. 
ZARCHEKOFF, {10261 4 D. L. R. 355; 
{1926} 2W. W. 1. 577; 20 Sask. L. R. 
596.~—-CAN. 


Cases 1149-12248. ENGLISH AND Empire Dicest SUPPLEMENT. 


Part 1X.—Determination of the Guarantee. 


1149. Add. Annoiation :—Retfd. Albemarle Supply Pearce, Associated Paper Mills v. Barne: 
Co. v. Hind, [1928] 1 K. B. 307. Meet ee eh 7 ce v. Wooc 

ion :— ( ), efd. Sassoon v 

ante ae rt aaa :—Distd. Re Houlder, [1929] International Banking Corpn, [1927] A. C 


: 711; Midland Motor Showrooms, Ltd. 
1186. Add. Annotation :—-As to (8) Consd. Smith v. Newnan: 1929) 9 th B. O56. ee . 
mNoOe LORS ini oe aah Ee ce0K,. 1228. Add. Annotation :—As to (1) Apld. Smith v 
1200. Add. Annotation :—Distd. Midland Motor 


Wood (1928), 139 L. T. 250. 
Showrooms v. Newman, [1929] 2 K. B.256. | 49038, charge by several persons of properties— 
1200a. -—-— -—— Hire-purchase agreement. | 


Release of deeds deposited by one.|—By < 
—Pltfs. were the assignees of the rights of 





joint & several memorandum of charge 
the lt. Co. under a hire-purchase agreement twelve persons, including six resps., depositec 
deeds with applt. as security to relieve applt 
from the entire burden of a guarantee giver 
by him to a bank for the overdraft of S. & Co. 


& they thereby respectively charged the 


dated J uly 8, 1927, whereby the co., ‘‘ the 
owners,’’ agreed to let to one T., ‘‘ the 
principal,’’ a motor car on the terms that he 


should be at liberty to purchase the car at a | 


fixed price, paying as a first payment 
£22 6s. 8d., & thereafter monthly payments 
of £14 38. 4d., until the whole was paid. 
The payments by the principal under this 
agreement were guaranteed by deft. as surety 
under a document signed by her on July 6, 
1927. The principal afterwards fell in arrears 
in payment of the monthly instalments, & 
on Feb. 3, 1928, he wrote to the owners 
offering a cheque for £20 drawn by a friend 
in part payment. On Feb. 4 the owners 
wrote accepting this cheque & stipulating 
that the rest of the arrears should be paid 
within one month. The cheque was sent to 
the owners, but the arrears, which amounted 
to £79, were not paid within one month, & 
the owners then took back the car, acting 
upon their powers under the hire-purchasc 
agreement. On Sept. 18, 1928, the owners 
assigned their rights under that agreement 
to pltfs., who claimed £122 in all from deft. 
as surety :—Held: (1) there was a binding 
contract) by the owners to give time to the 
principal debtor; (2) the lability for pay- 


| 


| 


| 
| 





ments under the hire-purchase agreement | 


was one & indivisible, & deft. was entirely 
discharged from her surctyship.—MIDLAND 
ge SHOWROOMS v. NEWMAN, [1929] 2 
K. B. 256; 98 L. J. K. B. 490; 141 L. T. 
380; “451. L. R. 499, C. A. 


hereditaments to which the cesda~ relatec 
with repayment of all money to become due 
from S. & Co. Applt., at the request of O. 

one of the twelve persons, allowed her tc 
take the deeds deposited by her away fo: 
the purpose of raising a loan. S. & Co 
having gone into liquidation, the bank callec 
upon applt. to make good his guarantee 
Thereupon resps. brought an action claiming 
that they were entitled to have all the deeds 
deposited by them under the terms of the 
charge discharged from the debt to whick 
they were made liable to contribute unde 
the charge, on the ground that, by applt 
allowing C. to withdraw the deeds depositec 
by her, their risk had been increased :— 
Held: (1) there had been an alteration made 
in the position of those whose properties 
remained deposited as securities under the 
charge by reason of applt. allowing the with- 
drawal by C. of the deeds deposited by her. 
& they not having consented to the alteration 
their properties, the deeds of which they hac 
deposited, were discharged from all claims 
under the charge; their right of marshalling 
had been affected by the withdrawal of the 
deeds of one of the partics, & the materiality 
of the alteration was a question to be decidec 
by them ; (2) the same reasoning was applic- 
able, whether what was contributed were 


securities or personal liability.—SMITH v 
Woop [1929], 1 Ch. 14; 98 L. J. Ch. 59; 186 
L. T. 250; 72 Sol. Jo. 517, C. A. ° . 
1224a. Guarantee of call on shares—Forfeiture o. 
shares—Discharge of surety.|—-The forfeiture 
by a co. of the shares of a principal debto. 
constitutes an interference with the rights 
of a surety who has guaranteed payment o. 


1216. Add. Annotations :—As to (1) Apld. Smith 
v. Wood (1928), 139 L. T. 250. As to (2) 
Consd. te Darwen & Pearce, Associated Paper 
Mills v. Barnes (1026), 05 L. J. Ch. 487. 

1217. Citations :—Delcte 9 Bing. 746 ; 3 Moo. &S. 
191; 181 E. R. 794. 


1222. Add. uAnnotations :—-Apld. ite Darwen & 


7 pirat 





van te 


PART IX, SECT. 2, SUB-SECT. 1.—-A. 


1179 vil, —— ~}+—NasH-S1M- 
INGTON Co., LTp. vt. THomMas (Sask.), 
(1926) 2D. Li R. 462, —CAN. 

ai, —-—~- ——.]}—Held: tho surety 





a re a ER UE 


sk. Sale o of B seas: exceeding stipulated [Fe 





Held; the contract constituted ~— 
amount. |-—Held : the euteiee yids not relationship of mtgor. mtgee 
Mable.—Trxas Co. (8 LYrp. wv. | between vendor & purchaser, & the 
Wersr & 'TOMLINSON Geen, ts N.L.R. | surety continued to be Hable under the 
24.—8. AF. gra “can. v. BLace (1902) 
u | 





hic not released from his ‘rnarantee.— 


UNN 0. THICKETT (Mane) 11925) 3 
Ww W. R. 786.—-CAN 
il. WINSLOW vw. 
VERNER (1890), 30 | - B. R. 150.— 
CAN. 


PART IX. SECT. 2, SUB-SECT. 1.— 
C. (h). 


si. Surrender of some chattels bought 
under lien note—No detriment to value o 
chatiela.J—Held ; the surety who signe 
the note was not released.-—ToovVEY 
a Soke Brock (1916), 34 W. LL. R. 
73.~ 


i a ee ee ee ee ee ee ee ee 


PART IX, oa de SUB-SECT. 1.— | 


sm. Making principal adebior bank- 
rupt.}—-Where a surety contended that, 
by making debtor bkpt., the phe’ 
had so prejudiced the ‘surety as 
discharge him from ability :—H eld: 
no duty was owed by a creditor to a 
surety either to put debtor into bkpcy. 
or to refrain from doing so.—IMPERIAL 
BaNK OF CANADA v. ALLEY, (1926) 
3D. L. R. 86; 59 0. L. R. 1.—CAN. 

sn. Retaking gonsessian of chattels 
under Ponditional fe sale agreement.)— | 


4 


PART IX, SECT. 2, SUB-SECT. 2.—A. 


so. Surety not PE oe 0, 
roving prejudice on surety. }—-CLOBE v 
TEWART, (1928] 2 D. *T. ay: 445.—CAN 


| 

| 

| 

| PART IX. SECT. 2, SUB-SECT. 4.— 
A, (a). 

ln 

| 

| 


——,.}—Held: it was no’ 
sho ow that the surety bins 
prejudiced by the giv tim 
ae Samer v. NcLeon (1861), 20 U. C. ‘R. 
7) 


instalments owing upon such shares, in that 
it substitutes a fresh & more onerous liability 
upon the surety than the liability under the 
original contract, & deprives him of his 
equitable right of lien upon the shares. A 
surety is, therefore, discharged by such for- 
feiture from his contract of suretyship.-—Re 
DaRWEN & Pearce, [1927] 1 Ch. 176; 95 
L. J. Ch. 487; 136 L. T. 124; 70 Sol. Jo. 


965; [1926] B. & C. R. 65. 


1329. Add. Annotation :—As to (1) Consd. Smith v. 
Wood (1928), 139 L. 'L. 360. le 
1342. Add. Annotations :--Refd. Re Darwen & 
Pearce, [1927] 1 Ch. 176; Smith ». Wood 


(1928), 189 L. T. 250. 


1348. Add. Annotation :—Consd. Midland Motor 
Showrooms v. Newman, [1929] 2 K. B. 256. 
-|-—MIDLAND Motor Suowrooms v. 


1345a. 
NEWMAN, No. 1200a, ante. 





1357. Add. Annotation :—Apld. Midland Motor 
Showrooms v. Newman, [1929] 2 K. B. 256. 


1872. Add. Annotation :-—Apld. Midland Motor 
Showrooms v. Newman, [10209] 2 K. B. 250. 
-|—MIDLAND Motor Syowrooms v. 


1879a. 
NEWMAN, No. 1200a, ante. 





Wi eemeee —“~ 





PART IX. SECT. 2, SUB-SECT. 4.— 
A. (6). 


ne 


1822 ili. —CORRIGAL 


’ v. 
BoULTon (1898), 17 U. GC. R. t31.-—- 
CAN. 


PART IX. SECT. 2, ania 4.— 
° (a . 


1340 i. Consent to judgment--—-Debt Ad: 
costs payable by instalments. }—When 
on an application for attachinent before 
Judgment, a surety executes a bond in 
form 6 In App. F to Civil Procedure 
Code, 1908, he is diseharged from his 
obligations if a compronilse deeree fa 
passed between pitf. & deft. allowing 
deft. to pay the deerctal amount by 


' Country Counctn, [1926} T. 1. 505.— | 


jnstalments, unless if. is proved that. | 


the compromise which 
quently embodied in the decree was 
in the contomplation of plitf. & the 


surety when the latter executed the | 


IBRAWIMJT ot. 
R. 44 Bouin. 


bond.— MAHOMEDALLI 
LAXMIBAL (1929), I. 
118,.—-IND. 


L. 


PART IX. SECT. 2, SUB-SECT. 4.-- 
B. (d). 


sp. Alferation in number of inatal- 
ments.j—Held: not mado on a basis 
of extension of time, so as to relcaso 
the surety from Hablility.—MaL«in 
(W. H.) Co., LTp. v. SHERMAN (1925), 
35 B, C. R. 445.—CAN. 


PART IX. SECT. 2, SUB-SECT. 4.— 
C. (a). 
1364 


———.]-—- BURNARD v. 
LYSNOR, 


XV. 
(1927) N. Z. L. R. 757.---N.Z. 


PART IX. SECT. 2, SUB-SECT. 7.—C. 


1448 fii, ——-.}-There must be 
soine positive act done by the employer 
to the surety’s prejudice, or such 
degree of negligence as to imply con- 
nivance & amount to frand.—LONDON 
GUARANTEE & ACCIDENT Co., LTD. 1. 
Crrty oF Harirax, (192711 D. L. R. 
1129; [1927] S. @ Rt. 165.—CAN. 


1451 i. Fraud of employee—Neglect 
of employer to supervise conduct-— Ncglect 


was BuDRE- - 


Vol. XXVI.—-Guarantee and Indemnity. Cases 1224a—1608. 


1397. Add. Annotation :—Generally, Refd. Berry 
v. Kerry, (1929] 2 i. B. 8t6. 


1478. :!dd. Annotation :---Distd. Smith ve Woud, 
{1929] 1 Ch. 14. 

1523. Add. Annotation: —Refd. Morris v. Iarris, 
{1927] C. A. 252, 


| 1561. Add. Annotation :-—Refd. Jonkins v. Jenkins, 
{1928} 2 K. B. 501. 


1570. Add. Annolations :--Refd. Firm of R. M. 
K. i. J. ». Firm of M. R. M. V. LL. (1026), 05 
I. J. P.C. 197; Pirie v. Richardson (1926), 
70 Sol. Jo. 1023; Cumberland 1, Lanarkshire 
Train Co. (1927), 20 B. W. C. C. 780; Jenkins 
v. Jenkins, [1928] 2 Kx. B. 501. 


1576. Add. Annotation :-~Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 50). 


(1577. Add. Annotation :—Refd. Jenkins v. Jenkins, 


1608. Add. 


ee ee mee ee eee ee eee ee 


in 


must be — gross.) —Circumstances 
n 


which :-—Held > gross negligence 
checking aecounts discharged 
surcty. — FRAHRR ve. WATERFORD 


1455 i. ----—- —-—- Checking accounts.) | 


—FRAHER te. WATERFORD COUNTY 
CounciL, [1926] T. BR. 505.—IR. 


PAR’ LX. SECT. 2, SUB-SECT. 8.-—A. | 


sy Ceneral rule.|—If It ls an express 
or binpiled? enudition of, or collateral 
to, the arcongemont for a guarantee, 
that an existing security, whether 


inchoate or camdete, should be made | 


or kept effeetive by the creditor for the 


benofit of the partics as a counter: | 


security, fallnre to observo that con- 
dition discharges the suroty absolutely, 
Jnasmauch as he has not got the contract 
he bargained for. 

Tf there is, in fact, in the possession 
of the creditor such a counter-security, 


. ft is the duty of the creditor, whether 


ite existonca is known to the surety | 


or not, to exercise reasonable care ip 
maintaining it for the benefit of the 
surety, so as to be available, un- 
impaired by reason of any negligence, 
on the discharge of the debt. If he 
fails in this duty, the ey, 
to credit’ against bia Habillty for the 
damages suffered by such breach of 
duty by the  creditor.--~NORTHUERN 
BANKING Co., LTD. 0, NEWMAN 
CALTON, {1927} J. R. 520.-—-IR. 


PART IX. SECT. 2, SUB-SECT. 8.--B. 


1480 i. Htclease of mortgage debt.) 
—Held: the surcty was not lable 
under the guarantes.—ORCHISTON v. 
A a [1924] N. ZL. Wt. 1170.— 


st, Failure to rencu chattel mortgage.| 
-—-LEACROFS 0. MCCANNELL, (19380) 2 
W.W.R. 105; 3D. L. l. 988. - CAN. 


PART IX. SECT. 2, SUB-SECT. 9.-—A. 


1496 1. When surety discharged — 
Release obtained by fraud--Gf debtor, \~~ 


the | 


jg entitled | 


& 1 
' bond guarunteetiy the fidelity of a 


| 
| 
| 
| 
| 
| 
| 
: 
| 
| 
| 
| 
| 
| 
| 
! 
| 
| 


| SHIRK 
: Coren, (1906), 878. GC. UW. 331.--CAN, 


fiY28} 2 K. B. 501. 
1582. Add. Annotation :—Age to (2) Consd. Smith v. 
Wood (1928), 189 T.. T. 250. 


Annolution :—Refd. Re Darwen & 
Pearce, Assoviated Paper Mills v. Barnes 
(1926), 95 L. J. Ch. 487, 


cet anne OF OO praemnncnee mem te 


When the relanse of the principal 
debtor by the creditor is accomplished 
by means of frand, on tho part of the 
former, the surety is not discharged, 
even ff he is not a party to the fraud 
by which the release was secured. — 


kk. ow. ‘Site CANADIAN SunRETY Co., 
f192G} dex. Ch) de 2103 affd. with 
$ ° “ 


variations, (LNsOy 
PD. 1. 18. 3821. CAN 
1499 i. When surely discharged — 
Release of deotor.)--MILNK  York- 
CGIUARANTHE  & StKCURITIICS 


S$. CG. MN. 4645 °° 5 


PART IX. SECT. 2, SUB-SECT. 9.-- 


B. (a), 
av. Sale af debtor's i by of redemp- 
lion, |--Held : vot @ reluase of debtor, 
nor of bik surety.--STHWAKT v. CLARK 
(1803), 13 O 1. 203.—CAN. 


| PART IX. eal 2, SUB-SECT. 9.--- 


(c). 
sw. Itelease of co-lessee--—Surety dis- 
tharqed.j---13MAN ov. WIDEN (Sask.), 
(1926)! D. Tu W. 247.-- CAN. 


' PART IX. SECT. 2, SUB-SECT. 9.— 
C. (b). 


1561 iv. omen HOLLIDAY 0. 
Houan (1893), 20 A. TR. 298.--CAN. 


PART IX. SECT. 2, SUB-SECT. 11.-- -B. 
at; Whether revocable by notice-- 
Midelity guarantee.’ Resp. executed a 


servant of applit.’s. Subsequently he 
yurported to withdraw the guarantes 
oy o written notice :- Fleld: (1) the 
uarantee, in the uature of a security 
or the servant's tidelity, I: not @ 
continuing guarantee which may be 
revoked by the guarantor at will; 


i (2) a guarantor for the fidellty of a 


servant is allowed as u Ieasure of 


' equitable relief, to recall his guarantee 


from such time as the servant ix proved 
gubty of mnisconduct or from such time 
as the position of the parties has com- 
pletely changed.---MYINGYAN MONICI- 
PALITY v. Mausa Po Nyusx (1930), 
Lb. Ro & Ran, 320.--IND. 


Cases 1658—1830. 


IENGLISH AND EMPIRE Dicest SUPPLEMENT. 


Part X.—Avoidance of the Guarantee. 


1658. Add. Annotation :—Refd. Re Lloyds Bank, 
Ltd., Bomze & Lederman v. Bomze, [19381] 1 


Ch. 289. 


1725. Add. Annotation :—Retd. Re Lloyds Bank, 
Ltd., Bomze & Lederman v. Bomze, [1981] | 


1 Ch. 288. 


(1928), 44 T. L. It. 721. 


1787. Add. Annotation :—Refd. Pontypridd Grdns. 


v. Drew, [1926] 1 K. B. 567. 


1789. Add. Annotation :—Refd. Pontypridd Grdaus. 
v. Drew (1926), 95 Iu. J. KK. B. 1080. 


1790. Add. Annotation :— Overd. 
Grdns. v. Drew (1926), 95 L. J. K. B. 1030. 


-|—Guardians who supply 
goods to a pauper by way of ordinary poor 
relief have no right to recover from the pauper 
the reasonable value of the goods so supplied. 
Birkenhead Union Guardians v. Brookes, No. 
1790, overd.—-PONTYPRIDD UNION v. Drew, 
(1927] 1 K. B. 214; 95 L. J. K. B. 1030; 136 
L. T. 83; 90 J. P. 160: 42 T. L. R. 677; 
24 L. G. R. 405, G. A. 


1790a. —— -—— 





Sol. Jo. 705 ; 
See, further, Poor Law. 


1800. Add. Annotation :—Consd. Re Harrington 
Motor Co., x p. Chaplin, [1928] Ch. 105. 
1826a. Limited to claims by third parties.]—-Pltfs. 


i 1726. 
1 Ch. 289. 





Add. Annotation :—Refd. Re Lloyds Bank. 
Ltd., Bomze & Lederman v. Bomze, [1931] 


1741. Add. Annotation :—Refd. Slingsby v. District 


Bank, Ltd. (1931), 47 T. L. BR. 587. 





Pontypridd 


destroyed. 


70 


Part XII.—Indemnity. 


1745. Add. Annotation :—Refd. Wiggins v. Lavy 


portable gangway, which could be moved 
over certain of defts.’ railway lines. 
the terms was that pltfs. “ 
to indemnify the co. against all claims & 
demands or liability whatsoever, whether in 
respect of damage to person or property, 
arising out of or in connection with the exist- 
ence or user of the gangway.’ 
were using the gangway some trucks were 
shunted down the line, & the gangway was 


One of 
agrec & undertake 


When piltfs. 


In an action for damages for 


negligence &/or breach of duty defts. denied 
liability & pleaded the above term of the 
supplemental agreement :-—Held : the under- 
taking was only one to hold defts. harmless 
against claims by third parties. -— GREAT 
WESTERN Ry. Co. v. DURNFORD (JAMES) & 
Sons, Lrp. (1928), 1 


139 L. T. 245; 447. L. R. 


415; 33 Com. Cas. 251, H. L.; affg., 9. C, sub 


137, C. A. 


Annotation 


took a lease of premises from deft. ralway 


co., &, by an agreement supplemental to the 
lease, detts. gave pltfs. pension to use a 


rene 





= nat eet See ~ 


PART X. SECT. 4, SUB-SECT. 2.—C. 


1685 i. Character.)—An offer, by an 
cinployer, who has knowledge of dis- 
honesty ou the party of his euploycee, 
nmouts to & representation to one 
fryin whom he seeks or obtains, without 
disclosure, w fidelity guaranty, that 
80 far as he Is aware, the employce 
whose fidelity is to be guaranteed is 
not dishonest. If that representation 
is untrue, if matters not that the 
eraployer’s failure to disclose the true 
situation was not wilful, intentional, 
or with a view to advantage hitmnself.— 
Eey-BLain, Lrp. v. Marrikws, {1925] 
2D.L. RR. 382 : 580. L. R. 383. "CAN, 


1685 ii. —-—.]---Where an employce 
is required to furnish a fidelity bond, 
& his employer knows that he has been 
dishonest In the office or service to 
which the bond is to apply, but fails 
to disclose such knowledge to the surety 
who gives the bond in ignorance of 
the former dishonesty of appct., such 
non-disclosure releases the surety.— 
RuRAL MUNICIPALITY oF CHURCH- 
BRIDGE No. 211 r. LONDON GUARANTEE 
ca oan Lirp., 11925)3 D. L. R. 
341; (1925} 2 W. W. R. 334: 19 
Sask. LL. R. 450.—CAN, 


1685 iii. S. P. MAYFIELD RuRAL 
MUNICIPALITY, No. 406 v. LONDON & 
a an Guicierie & ACCIDENT 

. OF CANADA, [1927] 1D. L. R. 403: 
veri 1 W. W. fh. 67; 21 Sask. 1. R. 
283.—CAN. 


gi. —-—— Slatement made in tgnorance 
& without fraud.j}-——For cm pone of 
a renewal of a fidelity policy, pltfs. 
certified a nents. that is Mes ah exes 


not 
default. as 





present 
The employee was aa th tact 


nT 


CAN 


PRE 1 emer NEON 


in arrears & default at the time, but 
the certificate was made without 
knowledge of this & without fraud :—— 
Held: ee tfs. could not recover under 
theo policy.--DOMINION OF CANADA 
GUARANTEE & ACCIDENT Co., LTp. v. 


ee me a a tn 




















HousiInac COMMISSION OF CITY OF 
Hauirax, [1927] 4 D. L. R. 161 
[1927] Ss. C. R. 492.—-CAN. 

PART X. SECT. 4, SUB-SECT. 3. 

1702 x. .}]—JOHN 
DEERE PLow Co. v. Maauss, [1929] 
2D. L. R. 262; 1 W. W. RR. 669; 24 
Alta. L. R. 65.—-CAN. 

h {. —-- Senarate bad ale lac Fl 


one explained -—- Sureties illiterate.\ — 


WATKINS J. R. Co. vy. MINKE, [1928] ! 
CAN L. R. 557: (1928) 8. Cc. R. 414.—- 


1718 i. As to nature of transaction. )}— 
It is a good defence to an action on a 
guarantec that it was executed by the 
surety in the belief, induced by the 
fraudulent inisrepresentations of debtor, 
that it is a dogument of another nature. 


—WaATKINGS (J. ae Co. v. HANNAH 
seeek. o)s Gr tee L. RR. 93; [1926] 
800.—-CAN. 


PART X. SECT. 5, SUB-SECT. 2. 


1730 ii. J—Held: the 
influence exerted by the husband was 
& the wife 
executed the guarantce as the result 
of her own considered judgment of 
tho consequences thereof.—-CANADIAN 








not undue influcnce, 


BaNk OF COMMERCE v. FOREMAN, 
eat 2p L. n. 530; ae i 
W. - R. 783; 22 Alta. L. . 443.— 
1730 iii, ———- ——-.]} —- When a inarried 


6 


:-~ Refd. ‘he Carlton (1931), 47 T. Le. Re 5 


| 
| 


| 
| 
| 
: 
: 
| 
| 
| 
| 


nom. DURNFORD (JAMES) & Sons, Lrp. v. 
GREAT WESTERN Ry. Co. (1927), 138 L. T. 


17. 


1830. Add. Annotation :-—As to (2) Refd. Stoney v. 
Eastbourne R. D. C., [1927] 1 Ch. 367. 





eee ee re ere mt 


woman oe hee Hability to a 
creditor of her husband upon a 
guaranty signed by her at her husband’s 
request, the onus is on her to prove 
that the husband had executed an 
overpowering influence upon her to 
induce her to sign it, & that the giving 
of the guaranty was an immoderate 
& irrational act on her part.—-RoyYaL 
BANK OF CANADA ¥. DIAMOND, [1929] 





} 3D), L. R. 390; 2 W. W. RR. 2675 3 
Man. lL. KR. 301.-—CAN. 
PART XII. SECT. 1. 
1744 iii. Person indemnified 


insolvent.J—Where a person entitled 
to be indemnified ts insolvent:— 
Semble: the contract to indemnify 
him has the same effect as if it were a 
guarantee to the A asa Su creditor of 
payment of the dcbt.-—-He WINDING-UP 
AcT & FRANCO-CANADIAN MORTGAGE 


Co., Lrp., Re hee OF MONTREAL 
(Alta. ger) 1 Ww. W. RR. 403; 8 
Cc. B. 76.—CAN. 


SZ. eee not extend to doing unlawful 
acts.)— Held: the fact. of a municipal 
council having undertaken to indemnify 
an officer for Jawful acts done in his 
official capacity, does not entitle him 
to look toa thein for pnacnaly against 
the consequences of uniawful acts.— 
IRWIN v. MARIPOSA CORPN. (1872), 22 
C. P. 367.—CAN. 


PART XII. SECT. 6, SUB-SECT. 1.—A. 


1825 it, ——. road aa ater ay v. 
STOVEL (1361), 12 O.P . 9.—CAN. 

1825 iff, —— .J— GRAND TRUNK 
Paciric Coast S.S. Co. v. VICTORIA: 
VANCOUVER STEVEDORING Co. (1919), 
43 D. L. R. 231.—CAN. 


Vol. XXVI.-—Guarantee and Indemnity. Cases 1867-—1908a. 


1867. Add. Annolations :—Refd. Re Harrington | 
Motor Co. (1927), 44 T. L. B. 58; Hoods’ | 
Trustees v. Southern Union General Insce. of | 
Australasia, [1928] Ch. 793. 


1877. Add. Annotation :—Refd. Admiralty come 
v. 8.S. Susquehanna, [1926] A. C. 655. 


1882. Add. Annotation :—Refd. Re Pinto Leite & | 


Nephews, &£ze p. Des Olivaes (Visconde), ; 
[1929] 1 Ch. 221. | 


1889. Add. Annotations :—As to (2) Refd. ea Naarss | 
v. Hyman, Hughes v. Hughes, [1929] A. C. | 
G01. Generally, Refd. May v. May, [1929] | 
98 L. J. K. B. 770. | 


1908a. —-— Indemnity against loss on de- | 
bentures—Sale of debentures by party in- : 
demnified.}— Deft. was the chairman of the | 
S. Co., which at the end of 1921 was secking | 
to issue £15,000 First Lien Debentures a 
rank pari passu with a previous issue of first 
lien debentures of the same amount; & deft., | 
having interested pltf. in the matter, sent | 
him a letter of indemnity, dated Feb. 17, | 
1922, in these terms: ‘‘ Regarding the issuc | 
of £15,000 First Lien Debentures of the | 
S. Co. at ths price of £80 per £100 . I | 
understand vou are subscribing for £3, 000 ay 
of the same at a cust to you of £2,400. | 
consideration of your giving me one- tere | 
of any profit you may receive on such invest- | 
ment, I hereby indemnify you, against any | 
loss thereon. ‘The expression ‘any profit’ 
only refers to the redemption price of £100 
per £80, which, when received, will show a 
profit of £20 per bond & the bonus out af | | 
ime proceeds oF any poyulies on. oil sales | 








PART XII. SECT. 7, SUB-SECT. 1. 


indSnauuts 


from the co.’s roperiee during the currency 
of the debentures. . The interest you 
will be entitled to receive from the co. is 
excluded from the consideration of profits.’ 
The debentures were redeemable on July 1, 
1925, but they were secured by two debenture 
trust deeds which gave power to extend the 
due date, & in Apr. 1925, steps were taken 
which resulted in its extension to July 1, 
1930. In May & June, 1925. a corre- 
spondence took place between pltf. & deft. in 
which pltf. announced his intention of selling 
the debentures, & deft. protested against 
this, claiming that they must be kept till 
their due date. On July 16, 1925, pltf. put 
the dcbentures up for sale, & in the absence 
of other bidders sould them to his son for £25. 
IIe then commenced proceedings to recover 
pe amount of his loss, but the House of 
Lords decided that nothing was payable 
under the indemnity until the due dato 
arrived. On July 18, 1928, the co. went 
into liquidation & pltf., having repurchased 
the debentures from his son, brought these 
proceedings to recover his loss :—Held: in 
selling the debentures pitf. had committed a 
breach of an implicd term of the contract, & 
having failed to maintain the position 
essential to enable deft. to receive the con- 
sideration for the indemnity, he had com- 
mitted a breach of uw term going to the root 
of the contract. Delt. had elected by his 
pleadings in the previous action to treat the 
contract as at an end & pltf. could not 
thercfore inaintain the present action.— 
Guy-P IL v. Fosrek, [L080] 2 Ch. 169; 09 
ys J. ea 520 ; me LN. 247, C. A. 


uhe* r vinel ie ed had ind to sailor: Line ape nts his mg gone into 
them, & the agents having liquidation had not actuaily pald their 


b i, —-- Claim by liquidator of | subsequeni{y zone into lHquidation, | vendor.--USMAN JAMAL & pols v. 
indemnificd party— Before payment of | official liqui: ator sued tho principals | Goran P URSHATTAM (19238), [. Ja RR. 
iability.|-—-Where commission agents ; for the amoun’, of lability :—Held: | 96 Calc. 262.-- IND, 


had incurred liability on bebalf of | he could recover the amount coven 


Cases 4—268a. ENGLISH AND EMPIRE 


Digest SuPPLEMENT. 


HIGHWAYS, STREETS AND BRIDGES. 


Part |.—Definitions 





4. <Add. Annotation :—Refd. Linton v. New- 
castle-upon-Tyne Corpn. (1929), 142 L. T. 49. 

5. Add. Annotation :—As to (4) Refd. A.-G. & 
Public Trustee v. Woolwich Metropolitan 
Borough Council (1930), 144 L. T. 182. 

18. Add. Annotation :—Refd. Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey 
& Sons (No. 2) (1929), 94 J. P. 10. 

20. Add. Annotation :—Refd. Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey 
& Sons (No. 2) (1930), 144 L. an 182. 

29a. -J—A.-G. v. TASKER, No. 268a, post. 

65. To the existing paragraph add as follows :—- 


(3) The words ‘‘ annual payment towards 
the cost of the maintenance & repair’’ in 
Local Government Act, 1888 (c. 41), 5. 11 (2), 
mean a payment to be made annually in 
respect of the expenditure of the particular 
year, not a fixed sum to be arrived at by 
tuking the average expenditure over a series 
of years. 


Annotations :-——As to (1) Gonsd. Manchester Corn ». Auden- 
shaw U. C. & Denton U. C., [1928] Ch. 763. JApld. Reigate 
Corpn. v. Surrey County Council. {1928] Ch. 35 


and Characteristics. 


66. Add. Annotation :—As to (1) Consd. Reigate 
eae v. Surrey County Oouncil, [1928] Ch. 


Add. Annotation :—Refd. Tloward-Flanders 
v. Maldon Corpn. (1926), 135 L. T. 6. 


Not confined to public highway.]—-Held : 
the word “ street’? even in London does not 
necessarily mean a public highway.—BARNES 
v. CADOGAN DEVELOPMENTS, Lrp., [1930] 1 
Ch. 479; 99 L. J. Ch. 274; 142 L. "1, 626. 


Add. Annoiation :—Apld. A.-G. & Public 
Trustee v. Woolwich Metropolitan Borough 
Council (1929), 93 J. P. 178. 


—— -} —A.-G. & PouBLIC TRUSTEE 
v. WOOLWICH METROPOLITAN BorovuGu 
OOUNCIL, No. 95la, post. 


146. Add. Annotation :—Apld. A.-G. & Public 
Trustee v. Wuolwich Metropolitan Borough 
Council (1929), 93 J. P. 173. 

164a. Whether public highway-—Claim of dedica- 
Aen ee ” MALLOCK (1981), 48 T. L. R. 
107. 


79. 


91a. 


1387. 


137a. 





Part IIl.-—Origin and Proof of Highways. 


178. Add. Annotation :—As to (2) Refd. Stoney v. 
Eastbourne R. D. C. & Devonshire (1925), 90 
J.P. 183. 

Add. Annotalion :—Refd. Stoney v. WMast- 
bourne R. D. ©. & Devonshire (1925), 90 | 
J.P. 67. 

Add. Annotations :—As to (1) Consd. A.-G. v. 
Tasker (1928), 92 J. P. 157; A.-G. v. Man- 
chester Corpn. (1930), 46 T. L. R. 629. 

Add. Annotation :—As to (1) Consd. A.-G. vu. 
Manchester Corpn., [1081] 1 Ch. 254. 

Add. Annotation :—Aa to (2) Refd. Layzell v. 
Thompson (1926), 43 T. L. R. 58. 
Add. Annotation :—Consd. Stoney v. HKast- | 
bourne R. D. C. & Devonshire (1925), 90 
J. P. 188. 

Add. Annotation :—-As to (1) Refd. Stoney vw. | 
Eastbourne R. C. & Devonshire (1926), 95 | 
L. J. Ch. 312. 
Citations :—For “LL. R. 3 Exch. 316” read | 
“L, R. 2 Exch. 316.” | 
Add. Annotations :—Aa to (1) Consd. Stoney | 
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sa. By lect ple fh NI -revails 


187. 
189. 


194. 
196. 


| 

| 

| 

| 

| 

216. | 
| 

219. | 


251. 


re eee 








er ee are 








accordance with plan showing het ) 
--RDMONTON TOWN tv. BROW & 


v. Eastbourne R. D. C. & Devonshire (1925), 
90 J. P. 183. Ae to (2) Refd. Dee Con- 
servancy Board v. McConnell, [1928] 2 K. B. 
159; Blundy, Clark & Co. v. London & 
North Kastern Railway (1931), 100 L. J. 


K. B. 401. Generally, Refd. Stoney v. East- 
‘bourne R. DD. ©. & Devonshire (1025), 90 
J. 2. 67. 


268a. |—Where nothing is known about a 
way except that it is used, the origin of the 
way is to be found in the user; & in such a 
case the user raises a legal presumption of 
dedication. 

Upon proof that a path had .been used 
by the public on foot & on horseback as of 
right during the period of living memory & 
that such right was reputed to exist there- 
tofore back to the early part of last century : 
—Held: the path was dedicated to the public 
as a bridleway at or about the commencement 
of, or prior to the commencement of, last 
century.—A.-G. v. TASKER (1928), 92 J. P. 


157. 








— A. G. v. DUNEDIN, [1920] N. ZL. R. 
261.—N.Z. 


qh. very —_ 


xe ~ | Curry (1893), 1 Terr. L. 
against previous possession. 1 MO | GAN. PART Ill. SECT. 2, SUB-SECT. 4.-— 
CAN o 06 vii. ——.J-- ke Porens, [1931] B. (a). 
: 3D. L. 1. 89.--CAN, 257 xi. J—In_ an action 


PART III. SECT. 1. 
r {.-—— -——.}-POINT ABINO 
Ags’n. . B Townsnir, ete 
R. 503 ; 


4 e 
11928) 3 D. L. R. 381; 61 0. v °R. “ore. 
AN. 


218 ii. 





PART III, SECT. 2, SUB-SECT. 2, | {#,™us 


206 vi. --—- Crown natents issued in | 


PART III. SECT. 2, SUB-SECT. 3.—C. 





Beale of dedication from user 
y the public could be made against an 
owner who was in fact out of possession 
or control; to justify such presumption 
t be sbown that there was somc 
od during which the owner could 
1ave taken action to exclude the public. 


8 





trespass, doft. alle 
way across Neg 
evidence as to ‘uninterrupted Sault 
user of the alleged road for a period 
cooxtensive with the memory of wit- 
nesaes, along with other circumstances 
in evidence, justified a finding of dedica- 
pen -—FULTON t. art {1931} 
8. Cc. R. 221; 1D. L. R. 733; affy., 
{1930} 4 Dd. Ju. nN. 43.— CAN, 


of 
a pee nt of 
yarrere -—T oH 


.)}—Held: no 


Oe EN OR ee 8 a 


270a. Motive of user immaterial.]-—- Hur v. 
WHITELEY, No. 298a, post. 

274a. ——— Reputed to exist for over one hundred 
years.|—A.-G. v. Tasker, No. 263a, ante. 


285. Add. Annotations :—As to (1) Distd. Hue v. 
Whiteley, [1929] 1 Ch. 440. Refd. Stoney v. 
Eastbourne R. C. & Devonshire (1926), 95 
L. J. Ch. 312. As to (2) Consd. Trafford v. 
Thrower (1929), 45 T. L. R. 502. 

298. Add. Annotation :—Generally, Refd. Boult- 
wood v. Paignton U. D. C. (1928), 92 J. P. 98. 


298a. Paths joining existing high- 

ways.]—Evidence of long public user, as of 

right, of a pathway or roadway for the 

purpose of passing from one public place to 

_ another, is not the less ground for inferring 

dedication because recreation may have 
been the sole motive of such user. 

H. & W. were neighbouring freebolders, & 
the sites of their properties originally formed 
part of the D. estate. The property of H. 
was originally let on a long lease in 1878 
to one G., together with a right of way over 
a rough road, of the nature of a timber road, 
leading up from the London Road towards 
the propert & past the property to Box 
Hill. In i¢!6 H. acquired the freehold of 
the property, & took a conveyance of the 
roadway in 1924. W., without the consent 
of H., opened a small gate for pedestrians in 
the boundary fence. In the action 
claimed a declaration that he was the free- 
holder of the said roadway & an injunction 
to restrain W. from trespassing thereon. 
Evidence was given of public user between 
Box Hill & the London Road for purposes 
of pleasure :—J/eld: the evidence of public 
user led to a presumption that tuc land had 
been dedicated, & that the motive. o7 such 
user was irrelevant.—HvuE vv. WarreLey, 
[1929] 1 Ch. 440; 98 L. J. Ch. 227; 40 
L. T. 531. 

310a. --—.]--A local authority acquired, in 1875, 
an area of land under its Act, in accordance 














with which it laid out strects & made ine | 
But a plot of land , 


provements in the area. 
included in the areca was practically neglected 


for sixteen years, & was then handed over to | 
the Jocal authority’s Parks Committee for , 
use as an open space & was drained & | 
certain | 


gravelled. Later, a fountain & 
structures were erected on the plot, & the 


ublic used the plot freely & continuously. | 
n or about 1928 the local authority wished | 
to build a tuberculosis dispensary & offices 
on the plot, & the Minister of [lealth eee 
n on- 
action by the Attorney-General on relation | 


its appropriation for that purpose. 


for an injunction to restrain the local 
authority from building so as to interfere 
with the right of user & enjoyment of the 


plot by the public :—Held: the public had : 


not acquired by user a public right of way 


eer ne 


cea ad 








ened 


a ee ae ein es 


. 
en a nc te ee 


over the plot; the public rights over the | 


i ee 
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plot were general & to some extent pre- 
carious, & could be destroyed under Public 
Hlealth Acts (Amendment) Act, 1907 (c. 53), 
s. 95.--A.-G. v. MANCHESTER OCOoRPN., [1931] 
1 Ch. 264; 100 L. J. Ch. 33; 144 L. T. 112; 
46 T. L. R. 629; 28 L. G. R. 684. 


311a. Footpath along sea cliff.|—Where there was 
evidence of the user by the public of a 
footpath along a sea cliff for some distance 
when its direction continued on a line slanting 
inland, & during the course of some twenty 
years, owing to erosion by the sea, the foot- 
path so used had receded about twenty or 
thirty feet inland, though the ct. was always 
slow to infer the dedication of a public right 
of way along a sea cliff, such a dedication 
could be here inferred, having regard to the 
fact that part of the footpath did not run along 
the sea cliff, & no objection to its user had 
been made by the owner of the land over 
which the footpath continued after leaving 
the sea cliff. Pltfs. having claimed that 
there was no public right of way over a strip 
of Jand under a portion of a fence removed 
by defts. :—-7/eld ; the public had wandered 
from the original right of way over the land 
of pltfs. when it was in the hands of their 
predecessor in title & was derelict, but the 
user of the new way by the public had never 
been acquiesced in, & there had never been 
aw dedication of it to the public use, & pltfs. 
were entitled to a declaration that there was 
no such public right of way.—--BoULTWOOD v. 
PAJGNTON UrAN Disrricr COUNCIL (1928), 
92 J. PL 9s. 

322a. -—- User by sufferance } - Deft. council 
claimed that there was a public footpath 
over pltf.’s park. On a plan attached to 
an inclosure uward of 1816 no such public 
footpath was set out, & since that time down 
to 1901 the park had been in settlement with 
no one capable of dedicating a right of way 
to the public. The wleged footpath led from 
the public road over part of the carriage 
drive to the hall, & Chen turned off through 
the park, leading lo only three farms & three 
or four cottages, & by its use a distance of 
about sixty-four yarda was saved. ‘here 
was no evidence «fl dedication, & the evidence 
of user was by the occupants of the farms & 
cottages & their fricnds :---Held: the proof 
of uninterrupted user was no more than evi- 
dence from which the ct. could infer that 
at some time the owner of the soil had 
dedicated the path to the: public of which 
there was no evidence, & the evidence of user 
was user by sufferance only since 1816, before 
which no such public footpath was shown to 
exist. FENWICK v.o HUNTINGDON HKURAL 
Districr Counc, (192%), 92 J. P. 4d. 

— -———,J-——BOUuLrwooD — v.  PAIGNTON 

URBAN District CotnciL, No. 3lla, ante. 

| 355a, —---- -----.) The purchaser of land sold 

“subject to rights of way,’’ after an un- 


| 





329a. 


iste sh ae wets soe | 


over & round the tomb which would 


the title to the land being vested in 


ae pea a % ee Revie ne be an infringement of the possessory 


(c) Giovt., papas ceeds aus Sone : ee nes OL eee 
oe i aright of access to atomberceted on rignta a ‘4 owber.-— (HON 8, 
ad. Lane less than presoribed minimum. | aun land & to worship there. Such © RovHAE ZAMANI Brauo (INCH) 


i gright must have been openly enjoycd | 
' without lcave, stealth, or force for a | 
leneth of time which suggents originally 

an ayreement or usace that has become 

a customary law of the place in respect. 
of the persons or things in which it is | 
concerned. But the establishment of . 
such right only does not include the i 
right to erect substantial structures - 


9 


? L723. 8 Han. 456.-- P 
inferred.}-—-C , LTD. (1928), 3. J dq Sitan, 456 IND 
©. Beatn & oe Lrp., {1927] N. Z. 


e R. 37.— + Ghee 


PART Hi. SECT. 2, SUB-SECT. 4,-—- 
B. (8). 


se. ftight to obatrucd—Locus in quo 
conveyed with adjoining property| - 
LEARY 0. ARMSTRONG yy BOY 12 
N, B. R. qd Han.) 22,.--0A . 


PART HI. one r SUB-SECT, 4.— | 
s Je 


317 ii, ——--./—Where a person bas 
possessory rights over a piece of land, 


Cases 365a—676. 


546. 


587. 
588. 
607. 


618. 


637. 


641a. 


PART UI. SECT. 2, SUB-SECT. 7. | 
404i. Non-user by public.) --BRITISH 
CoLumuta Hor ©o., LTp. ve. Distrricr 
OF Kent, (1925) 3 D. L. R. 17h: (1925) 
2 W., WW, KH. 31.-—CAN, 


suspected right of way had been established 
on behalf of the public, brought an action 
against the vendor for breach of the implied 
covenants expressed by his having conveyed 
as ‘‘ beneficial owner.’’ ‘The vendor’s cove- 
nant being qualified, the question turned 
upon whether there had been dedication of 
the right subsequently to 1782, the date of 
the last purchase for value by those through 
whom the vendor claimed. Pltf. produced 
two tithe maps, made respectively in 1802 & 
1840, in neither of which was the right of 
way marked :—Held: the tithe maps were 
made for a special purpose, & not for the pur- 
pose of showing public or private rights other 
than as regards tithe ; they were not, there- 
fore, prima facie evidence enabling pltf. to 
contend that the dedication was at a subsc- 
quent date, so as to shift upon deft. the onus 
of proving that the dedication was prior to 
1782.—STONEY v. HASTBOURNE RURAL 
OUNCLL, [1927] 1 Ch. 367; 95 L. J. Ch. 312; 
135 L. 'T. 281; 90 J. P. 173; 70 Sol. Jo. 690; 
24 LL. G. R. 333, C. A. 











355b. 


356. 


| 361. 





390a. 


ENGLISH AND EMPIRE Dicesr SuPPLEMENT. 








.]—A tithe map & award produced 
from the proper custody may, in cases in 
which the question is whether a highway was 
dedicated to the public before or after 
Mar. 20, 1836, be used in conjunction with 
evidence of uninterrupted public user 
throughout living memory as_ evidence, 
(1) that there was at the date of the award 
a@ carriage-way along the line shown on the 
map, & (2) of reputation that the way so 
shown had by the date of the award becn 
dedicated to the public.—A.-G. (FE&vEns- 
HAM’S (EARL) TRUSTEES) v. STOKESLEY 
ee District CouNcIL (1928), 26 L. G. R. 


Add. Annotation :—Refd. Layzell v. Thomp- 
son (1927), 137 L. T. 106. 


Add. Annotation :—As to (1) Distd. Great 
Western Ry. v. Monmouthshire County 
Council (1929), 94 J. P. 6. 


--~- Persons going to church.]—A.-Q. 
MALLOCK (1951), 48 'T. L. R. 107. 


v. 


Part V.—Rights in Connection with Highways. 


Add. Annotation :—Expld. Spillers, Ltd. v. 
Cardiff 


Cardiff Assessment Committee & 
Revenue Officer, [1933* 2 K. B. 21. 


Add. Annolation :—Distd. Curtis v. Geeves | 


(1930), 143 L. T. 48. 


Add. Annotation :—As to (2) Consd. Grant v. 


Derwent, [1929] 1 Ch. 390. 


Add. Annotation :--Refd. Noble v. Harrison, 


(1926] 2K. B. 332. 


Add. Annolutions :—-Apld. A.-G. v. Hornsey 


B.C. (1926), 43 TR. . R. 92. 
Derwent, [1029] 1 Ch. 390. 
Add. Annotation :-—Mentd. Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey 
& Sons (No. 2) (1929), 04 J. P. 10. 


- .J--Applt. was convicted of driving 
a motor car across the pavement in Thread- 
needle Street, contrary to City Police Act, 
1839 (c. xciv.), 8. 35 (7), which provides that, 
“ Wvery person who shall . . . draw or drive 
any cart or carriage . . 
across or upon any footway,” shall be guilty 
of an offence. 
ment into a courtyard forming part of the 
premises of the National Provincial Kank, 
there being no evidence of any other means 
of access to the courtyard from the highway. 
The footway was not constructed to allow 


Refd. Grant v. 


ment Act, 








651. 


657. 

. so that it can stand | 661. Add. 

He drove across the pave- | 665. Add. 
676. 


PART V. SECT. 2, SUB-SECT. 3. 


ni. Under Town Planning & Develop- 
1920,]—A 
comprising about 14,000 acres, situated | 
in a farming district. & wi 
boundaries of u district council area, 


pieco of 


of vehicular traffic crossing it, & there was a 
kerb six inches high. There were no pedes- 
trians on the foutway at the time, & the 
right of passage by the public was not inter- 
fered with. Applt. was an employee of the 
bank authorised to drive the car into the 
courtyard. There was no evidence cither 
as to the ownership of the footway or of any 
prior user of the courtyard for vehicular 
traffic :—Held: since access to the court- 
yard by vehicles was not shown to be 
essential to any user of the premises, the 
magistrate was entitled to convict.-—CURTIS 
v. GQEEVES (1930), 143 L. T. 48; 94 J. P. 
71; 46 'T. L. R. 1&7; 28 L. G. R. 1038; 29 
Cox, C. C. 126, D. C. 

Add. Annotation -—-As to (1) Refd. Howard- 
Flanders v. Maldon Corpn. (1926), 135 
L. T. 6. 

Add. Annotation :—-As to (2) Consd. Howard- 
Flanders v. Maldon Corpn. (1926), 1385 L. 'T. 6. 
Annotation :—Dbtd. Witham Outfall 
Board v. Boston Corpn. (1926), 1386 L. T. 756. 
Annotation :—Apld. Holt Bros. & 
Whitford v. Axbridge Rural District Council 
(1931), 95 J. BP. 87. 

After this cause add ‘‘ ----- Grant void for 
uncertainty.|—See CONSTITUTIONAL Law, 
Vol. X1., p. 564, No. 637.” 
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PART V. SECT. 3, SUB-SECT. i. 

sd. Jnterference wilh right -—- Pus- 
sengers waiting for cars— Nuisance. ]— 
BUTLER t. NOVA Scoma IL. & P. rs 
Le D.L. h. 680; 1M. 1. R. 407° 


land, 


thin the . 


PART III. SECT. 38._- 


434 i. Compliance with statutory 
requircments---Tailure of commissioncrs 
to file return of laying out—Laying out 
not invalidated.) —BROWN v. McChEEL 
(1841), 1 Kerr, 311.—-CAN. 


PART V. SECT. 1, SUB-SECT. 2. 


si. -——--  --—— =. ]—- HASAN 1. 
ZAMAN (192-4), 41 T. L. R. 88.—IND. 


was subdivided by the owner into 
twelve lots. A plan was deposited 
in the Lands Titles Registration Office, 
& showed certain private roads which 
were marked ‘“ private roads to be 
vested in” the owner:—Jield: the 
fee-simple of these roads did not 
vost by virtue of Town Planning & 


Dovelopmoent Act, 1920, in the district | 


counci].—LoxtTon DstTrRicr Councm. 
e Brees, [1987] S. A. 8S. lk. 463.—~ 
AUS. 
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PART V. SECT. 4. 
ei, —— —— —-- Grade of street 
lowered causing  subsidence.}——-NEW 
WESTMINSTER CITY CORPN. v. BRIG- 
HOUSE (1892), 20 S. C. R. 520.—-CAN. 


PART V. SECT. 5, SUB-SECT. 1. 

sf. Power of International Bridge 
Company-—To regulate charges.) — 
CANADA SOUTHERN Ry. Co. v. INTER- 
NATIONAL BrRipGE Co. (1883), 8 App. 
Cas. 723.— CAN. 


Vol. XXVI.—Highways. Cases 786a—1002s. 


Part VI.—Repair of Highways. 


786a. —-—— Increased burden of trafiic.|— 
A road was constructed by pltf. corpn. under 
powers conferred by a private Act of 1875, 
which enacted that the road should be con- 
structed according to a certain specification 
& that it should thereafter be maintained at 
pltfs.” expense. The road was completed in 
1878 as a waterbound macadamised road in 
accordance with the statutory requirements 
& was fully maintained by them for many 
years, but ultimately it deteriorated owing to 
the increase of traffic of a kind unknown in 
1878, & unless resort was had to tar-spraying, 
or to some similar modern expedient, the 
existing traffic would rapidly destroy the 
road :—Held:; (1) pltfs. were liable to 
maintain the road in the condition in which 
it was completed in 1878, & that liability 
still continued, notwithstanding the change of 
circumstances brought about by the increase 
of traffic; (2) the obligation to maintain the 
road rested on pltfs. alone.—MANCHESTER 
CorRPN. v. A JDENSHAW URBAN CouNcCIL & 
DENTON Unssn CouNcIL, [1928] Ch. 763; 97 
L. J. Ch. 276; 189 L. T. 509; 92 J. P. 168; 
44 'T. L. BR. 628; 72 Sol. Jo. 452; 26 L. G. BR. 
343, C. A. 


Add. Annotation :—As to (1) Consd. Reigate 
Corpn. v. Surrey County Council, [1928] Ch. 
359. 





the road were not ‘“‘ new streets’? within 
Metropolis Management Acts, 1855 & 1862. 
Defts. contended that the road in question 
had not been dedicated to the public before 
Mar. 20, 1886, & was therefore not repairable 
by them. Further, they said that each of 
the portions of the road was in fact & in law 
a ‘new street’’ within Metropolis Manage- 
ment Acts, & that neither they nor their 
predecessors had at any time taken into 
charge or assumed the maintenance of the 
paving or roadway of the street of which the 
said portions of the road formed part :— 
Held: (1) on the evidence there was nothing 
to show that the road in question was any- 
thing else than a public highway repairable 
by the inhabitants at large. The fact that 
repairs had been done by private owners for 
their own benctit was no evidence of any 
liability on their part to repair ratione 
tenure; (2) neither of the portions of road 
in respect of which the claim arose con- 
stituted a ‘‘ new street’ within Metropolis 
Management Acts. --A.-G, & PuBLic TRUSTE 
v. WooLWicH MrErRopoLIraAN Borouau 
CoUNCIL (1929), 93 J. P. 173; 27 L. G. BR. 
700. 


a ae ce ee Nt Yr 


997. Add. Annotation :.. Refd. A.-G. v. Tlornsey 


B.C. (1926), 43 TP. 1. 1b, 02. 
1002a. Walls & roof of tunnel.j-—In 1823 a road 


797. 


en eae was constructed as a private road by S., on 

oat ee ATbeTT 1 a? Held ener es through, & under his own Jand. In order 
; oa to make the road SN. tunnelled under an 

892. Add. Annotations :—As to (1) Apid.. A.-G. v. existing footpath. In 1923 the road became 


Hornsey B. C. (1926), 43 T. L. R. 92. Refd. 
Reigate Corpn. v. Surrey County Council, 
{1928} Ch. 359. 


945. Add. Annotation :—Consd. Garnett v. Pratt, 
(1926] Ch. 897. 


951. Add. Annotation :—Apld. A.-G. & Public | 
Trustee v. Woolwich Metropolitan Borough | 
Council (1929), 93 J. P. 173. | 


—-—.]—Relators were trustees of two 

, & as such owned lands abutting upon 
a certain road in the Metropolitan Borough 
of W. By notices dated Feb. 14, 1928, the 
trustees were required to pay to defts. two 
sums amounting to £1,473 11s. 2d., being the | 
estimated expenses of making up as a new | 
street certain portions of the road upon which 
their lands respectively abutted. The A.-G. 
claimed a declaration that those portions of | 
the road were highways repairable by the | 
inhabitants at large, & relators as co-pltfs. 
claimed a declaration that those portions of | 


a main road, pitfs., S.’s successors in title to 
the soil through which the tunnel was driven, 
being the road authority. In 1924 it became 
necessary to repair the walls & roof of the 
tunnel :—Held: (1) the walls & roof of the 
tunnel either formed part of the highway or 
were necessary for its maintenance, & the 
costs of their repair were costs within Local 
Govt. Act, 1888 (c. 41), 8s. IL (2), towards 
which defts. were bound to make an annual 
payment; (2) even if S., having in 1823 
tunnelled under an existing highway, became 
liable ratione nocumenti to repair the part of 
the tumnelled road under the highway, that 
liability did not descend to plitfs. under Local 
Govt. Act, 1888, s. 97, because pitfis. were not 
only S.’s successors in title but also a high- 
way authority.—REIGATE CoRPN, v. SURREY 
Country Councim., [1928! Ch. 359; 97 
L. J. Ch. 168; 138 L. T. 691; 92 J. P. 46; 
44 T. L. R. 308; 72 Sol. Jo. 154; 261.G Rh. 
278. 


951a. 
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PART VI. SECT. 1. _ 
780 i. Reved., 26 A. hk. 43. 


789 ii. —— Hvery 
road.}-~-A rnunicipality is liable in 
damages for an accident resulting from 
the breach of ita duty to keep every 
portion of a road in repair, that is, in 
& fit condition to be travelied upon.— 
RE MUNIOIPALITY O 

L. R. 523; 


[i925] 3 D " 1923) 3 
Ww. Ww R. 657; 35 Man. L. i 190.— 
CAN. 

789 til, —— —— ——-.}—A!though 


ov rtion of a public road must 
be kept in repair by the municipality 


portion of 





J.B. 





| 
i 


in which the road lies, the driver of a 
very heavy venicle is not entitled to 
drive it to the oxtreme edge of a raised 
road built of carth {pv absolute reliance 
that it will not crumble.— BLAcKIE v. 
MUNICIPALITY OF MintoTa, [1925] 4 

. L. R. 1054; [1925} 3 W. W. kK. 
561.—CAN. 


PART VI. SECT. 5, SUB-SECT. 1. 


sg. Liability of village—Village Act, 
R. i a. 1922 (c. 109), 3. 88.}~— Before 
a village can be held Hable for damage 
resulting from a defect in a road, it 
mnust be shown that the road 1a within 
one of the classes of roads specified 


i 


ll 





nt eet ee ee 


fn the above sect.— GREENAWAY 0. 
CANADIAN Pacirio Hy. Co., toast 
1D. L. lh. 092; (1925) 1 W. W. R. 
667; 21 Alta. L. R. 83L3 varying, 
(1024) 4 PD. L. KR. 9773 [1024] 4 
Ww. WwW. kh. 498.—CAN. 

se. {improved roud-~-Under control of 
Miniater-— Liability of adjoining owners. | 
--LANCTOT v. ST. CONSTANT CUORPN., 
(1931] 8. C. R. 614.—CAN. 


PART VI. SECT. 6, SUB-SEOT. 2. 


sf. Covenant ta “ repair "—Recon- 
struction not included.) . JOBN CITY 
v. oe {1931] Kx. C. R. 188.~-CAN, 
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“Cases 1058—1164a. Enauish anp Empre Dicest SuPPLEMENT. 


Part VIl.—Enforcement of Duty to Repair. 


10583. Add. Annotation :—Refd. A.-G. v. Hornsey B. C. (1926), 43 T. L. R. 92. 


Part Vill.—Powers, Duties and Liabilities of Highway 


1146a. 





that the access to 





PART VII. SECT. 1. 


1006 ii. ——~.]—Re FR. v. LAMBTON 
ty (1926), 46 Can. Crim. Cas. 13.— 


PART VII. SECT. 2, SUB-SECT. 1. 


sk. Not suspended by provision of 
statutory remedy.J\—lt. ve. TOWN OF 
Pakis (1862), 12 C. P. 445.--—-CAN. 


PART VII. SECT. 2, SUB-SECT. 8. —B. 


1107 i. Neglect to repair after con- 
viction—Writ de nocumento amovendo.] 
—Kh. v. PORTAGE LA PRAIRIE RURAL 
MUNIOIPALITY (1905), 2 W. L. R. 141; 
10 Can. Crim. Cas, 125.—CAN. 


PART VIII. SECT. 1, SUB-SECT. 1. 


b i, ———- ——-.]— STRONG wv. ARRAN 
(1913), 28 UO. L. R. 106; 4 0. W.N. 
765 ° 12 D. L. KR. 44.—CAN. 

sm. No power to alienate part of old 
road. )—Cuarrus v. LA SALLE, [1927] 
3D. L. KR. 764; 60 O. L. R. 5643 affd., 
Sarg D. L. Kt. 386; 62 0.L. R. 139. 


PART VIII. SECT. 1, SUB-SECT. 2. 


tio —— —— 18 Fict. c. 100.J)— 
QuEBEC NORTH SHORE ‘TURNPIKE 
RNoap TRUSTEES v. VEZINA (1884), 
Caas. Dig. (2nd ed.) 758.—CAN. 


PART VIII. SECT. 1, SUB-SECT. 4. 


1164a i. Duty to inspect trees.J}—A 
tree planted in a city highway fell 
upon a motor car. The tree had long 
been in a decaying condition :—Held : 
the city corpn., having by bye-law 
assumed the duty of caring for the troes 
ylanted upon the highway, were liable 
for discharging that duty uegiigently.— 
HvuESTIG v. City OF ‘TORONTO, [1926] 
3D. L. R. 142; 58 0. L. R. 6£8.—CAN, 


PART VIU. SECT. 1, SUB-SECT, 5. 


co i. S. P. PumkaskKY v. EDMONTON 
(Alta.), [1927] 2 W. W. R. 445.—CAN, 

r (p. 389) b. ——.]—Pltf. slipped & 
fell when pera | upon & granolithio 
sidewalk & was injured. For five or 
six days before this occurrence, tho 
side at the point where she fell 


Removal of footway.]—A municipal 
corpn., in exercise of its powers as highway 
authority under Public Health Act, 1875 
(c. 55), 8. 149, widened a narrow street in the 
town by entirely removing a raised & kerbed 
footway on one side, & throwing its site into 
the carriage-way without any notice to or 
consent of the owner of the adjoining house 
& premises, who was also owner of one-half 
of the soil of the road. The owner brought 
an action in the county ct. for a mandatory 
order to restore the footway, & for damages 

“for injury to his propety. 

egress from the property 

through doors in a garden wall was rendered v. 

inconvenient & dangerous by the removal of 

the footway, & the county ct. judge granted 


Authorities. 


L. T. 6; 
It was proved 


a mandatory injunction to defts. to restore 
the footway to a width of 1 ft. less than 
before :—Held : 
rightly directed himself in law, & there was 
evidence upon which he was entitled to find 
that the action of defts. in removing the foot- 
way was unreasonable & arbitrary, & it was 
not sufficient for the action to be bond fide ; 
& the order was properly made.—HOWARD- 
FLANDERS v. MALDON CoORPN. (1926), 185 
90 J. P. 97; 70 Sol. Jo. 544; 24 
L. G. R. 224, O. A. 


1164a. Duty to inspect trees—On private ground 

adjoining highway——-Patent danger.]—MAcKIE 
DUMBARTONSHIRE COUNTY COUNCIL, 
WESTERN DIstRicr COMMITTEE (1927), 71 
Sol. Jo. 710; 91 J.P. Jo. 634, H. L. 


the county ct. judge had 





was covered with glare ice & was 
consequently in a slippery & dangerous 
coudition. Pltf.’8 injury was not 
attributable to any lack of care on ber 
art. ‘he city authorities had know- 
edge of the dangerous condition for 
five or six days before the accident & 
made no attempt to romove the 
danger :—-Held: the city corpn. wero 
uty of gross nogligence within 
Jonsolidated Municipal Act, 1922, 
8. 460 (3), & were Hablo.—CoKERS v. 
BELLEVILLE, [1925] 2 D. L. R. 250; 
66 O. L. RR. 4513 revsag., [1924] 2 
D. L. R. 833.—-CAN. 


r (p. 389) ii. —— Dangerous condition 
wn to pedestrian, }—Where a person, 
who knows that a sidewalk is in a 
d erous condition because of a pilo 
of slippery snow thereon, deliberately 
makes use of it, instend of walking 
on the road as he hay previously done, 
& thereby sustains injuries, the maxim 
volentit non fit injuria is applicable.— 
ROBINBON v. ASSINIBOIA TOWN, [1927] 
3D. L. R. 614; [1927] 2 W. W. R. 
499; 21 Sask. L. R. 6538.—CAN. 


r (p. 389) iii. Depression caused 
by permitting children to use sidewalk 
as slide—Gross negligence. )—MAIrLaND 


v. PEMBROKE, [1929] 1 D. L. R. 191.— 


CAN. 

r (p. 389) iv. Exemption from 
liabiliéy except for gross negligence. |— 
McKEK v. WINNIPEG CrTy, {1929} 1 
AP L. R. 65; [1928] 3 W. W. R. 561.— 











r (p- 389) v. Used by children as 
slide.}——-MAITLAND ¥, PEMBROKE (Ont.), 
11929] 1 D. L. R. 191.—CAN. 


so. AMfethod adopted temporarily 
danycrous— Whether gross negligence. — 
Where ice or icy snow covered the 
surface of a sidewalk in a ay & the 
method of removing it used by men 
employed by tho city corpnu. was such 
as to make the sidewalk temporarily 
d roua to pedestrians who chose to 
walk on it while the work of removal 
was in progress, & an accident pened 
to a passer-by :—Held;: the adoption 
of this method was not in itself evidence 
of “* sy ee ee v. 
OTrawa Ciry, [1928] 1 D. L. R. 171; 
61 O. L. R. 405.—CAN. 
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PART VIII. SECT. 1, SUB-SECT. 7. 


o i. A public road 
crossed a stream by a bridge. There 
was a fence between the road & the 
land adjoining {t, erected by the 
sxroprictors of the latter. At a point 
mmediately adjoining the bridge there 
was & gap, 15 feet wide, in the fence. 
A pedestrian, on a dark ht, mis- 
taking this gap for the road, walked 
through it & fell into the stream & 
was drowned, In an action of damages 
ugainst the proprietors of the land 
adjoining the road:—fHeld: there 
was no duty on such proprietors to 
fonce a natural, as opposed to an 
artificially created, danger on their 
Jands, any such duty, where it existed, 
fulling on the road _ authorities.— 
MORRISON vt. LONDON MIDLAND & 
econ Ry. Co., [1929] S. C. 1.— 











o ti, ——- -}— Defts. constructed 
u bridge across a navigable stream, 
having in it a draw or swing to enable 
vessels to ply on the river. There 
was not any gate or other protection 
to guard the approaches to the bridgo 
when swung. A horse belonging to 
pltf. broke away from the person in 
charge of him, escaped out upon the 
public road, & ran a distance of about 
two miles to the bridge, reaching it 
while the draw was open to allow a 
vessel to pass, & rushing into the ga 
was drowned :—Held: deft. munici- 
pale could not be made answerable 
or the loss of the horse.—STEINHOFF 
amas CoRPN, (1887), 14 A. R. 12.— 


PART VIII, SECT. t, SUB-SECT. 8. 
_ 8g. Restriction during repairs—What 
is ent warning of danger.}—The 
duty of those making repaira upon a 
travelled road, is to take such reason- 
able care, by notice, lighting, guarding 
or otherwise, as may be reasonably 
moored | to prevent damages as the 
result of. the tempo condition of 
the road. When this is done, & the 
condition of non-repair & of temporary 
danger is brought home to o person 
using the highway, he is called upon to 
use reasonable care on his part for his 
own safety.— WISE v, TORONTO TRANB- 


1191a. ——— Obstruction during construction of 


new road.|—A corpn., in making a new road 
connecting two existing roads in the same 
straight line with a bridge across a ravine 
dividing them, pulled down an old wall which 
closed a cul de sac in which one of the roads 
terminated, partly constructed the new road 
& erected a wooden fence at the end, beyond 
which was the ravine. Pltf. drove his car 
after dark down a public road leading straight 
into the new road under construction, & not 
seeing the fence in time, which had no red 
lamp or other warning of danger upon it, & 
was not watched, drove through it & fell 
with his car into the ravine, sustaining serious 
Sle teen injury & damage to the car :— 
eld: the corpn. being in occupation of the 
land under construction as a new road, pité. 
was not a trespasser upon private property, 
but an invitee, to whom they owed a duty 
to warn of any hidden danger ; the unlighted 
fence was in the circumstances «a concealed 
trap, &, pltf. not being guilty of contributory 
negligence, defts. were liable to him in 
damages for negligence.—OLDIIAM v. SILEF- 
FIELD Coren. (1027), 136 L. TI. 681; 91 J. P. 
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it was bounded by a fence of wooden posts 
& bars; the middle of the road was levelled 
but not metalled ; across it, for laying an 
electric cable, defts. had cut a trench which 
they left unfenced & by night unlighted. 
They did not prevent persons, whether 
intending occupiers of houses or others, from 
walking down the new road. Plitf. on a 
Sept. evening, while there was still daylight, 
walked with a companion down the highway 
& into the new road along the southern 
footpath. Through a gap in the fence they 
went across other land occupied by defts. to 
a golf course. They returned somewhat 
hurriedly whon it was growing dark, & pltf. 
fell into the trench & was injured :—Held: 
the trench being apparent to all, there was 
nothing in the nature of a concealed danger 
or trap, & defts were not liable to pltf., who 
was a mere licensee.---COLESHILL v. MAN- 
CHESTER Corpn,, [1928] 1 K. B. 7763; 07 
L. J. K. B. 2203 138 L. TI. 6387; 02 J. P. 
37; 447. L. R. 2583 267. G. R. 124, C. A, 


1197. Add. Annotation :---Refd. Oldham v. Shefileld 


Corpn. (1927), 136 L. 'T. 681. 


69; 43 T. 1. 8. 2223; 251. G.. 94, C. A. 
Annotation :—Consd. Cleshill v Manchester Corpn., (1928] 


1K. B. 776. 
1191b. 





Trench dug in unfinished road.|— 


Ch. 127, 


1216. Agd. Annotation :---Apld. Manchester Corpn. 
vy Audenshaw U. C. & Denton U. C., [1928] 


1228a. Amount of payment—How calculated-— 


Defts. in execution of a housing scheme were 
laying out a new road running eastwards 
from a certain highway & closed at its eastern 
end by a quickset hedge. Footpaths had 
already been laid out & edged with kerb- 
stones ; 
northern side & heaps of earth & building 
materials made the footpath on this side 
impassable ; the footpath on the scuth side 


houses were being built on the’ 


Local Government Act, 1888 (c. 41), s. 11 (2).] 
--SANDGATE URBRAN District CoUNCIL v, 
KENT County Councin, No. 65, ante. 


1236. Add. Annotation :---Apld. A.-G. v. London 


& ILome Counties Jeint Mlectricity Authority, 
[1029] 1 Ch. 513. 


1287. Add. Annotulion :—-Apld. A.-G. » London & 


Hiome Counties Joint Electricity Authority, 


was still unfinished, but was traveicuvbls; 


PORTATION COMMISSION, [1928 2 
DL. R. 657; 62 O. L. It. 120.—CAN. 


PART VIII. SECT. 1, SUB-SECT. 9. 


sd. Street railway track adjacent to 
highway.J—Pltfs. in & motor. car 
attempted to cross the tracks of a 
street railway, which were at that 
point not laid upon the travelled 
highway but upon land owned by the 
city corpn. adjacent to the travelled 
highway. The place of crossing was 
in a dangerous condition, by reason of 
the tracks not being ballasted but 
simply resting upon exposed sleepers. 
Tho car was imprisoned thero & run 
into by a street car, & pltfs. were 
injured & the car damaged :—Held : 
the city corp. were liable since, 
although no obligation to = rcpair 
existed, there was a trap or concealed 
danger.—J AMES v. TORONTO (1925), 57 
CAN R. 322 ° affg. 27 O. W. ° 233.-— 


PART VIII. eal SUB-SECT. 11.— 


‘ an i. ae, or shar to en 
statutory du aght. motor car 
driven at night came into collision 
with a tramway island, & was damaged. 
In an action against defenders, as the 
local authority charged, under Edin- 
burgh Municipal & Police Act, 1879, 
with the ligh of the streets, it was 
proved that a red lamp situated on the 

and was not lit at the time of tho 
accident. It was also established that 
defenders had not failed in thelr duty 
with respect citber to the construction 
& condition of the lamp, or to the 
precautions taken to ensure that it 
should remain alight during the bours 
of darkness :—Held: the standard of 
per ormence could not be absolute, 
ut must be relative to the best avail- 
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[1929] 1 Ch. 613. 
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able means of vchieving cxact per- | rebate du cach year of 75 per cent. of 


formance, &, in the abscouce of evidence 
of any failure on the part of defenders 
to take every reasonable means of 
carrying out their statutory obliga- 
tions, they fell to be assoflzied.-—-- 
Kroay v KDINBURGH MAUISTRATES, 
(19261 S. C. 814.--SCOT. 

r i. —-—-.J—A corpn. planted treos 
along one of its strecte, & resp. sus- 
tained injurics througb his motor car 
colliding with one of tLe trees on a 
dark night. There was a strect-lump 
in the vicinity, but it had gune out. :-- 
Held: the corpn. having caused ua 
dungerous obstruction on the street, it 
was its duty to light & keep lighted 
the obstruction, 60 as to make lt visible 
to persous using the street.---OAMARU 
(MAYOR) v. CLARKE, [1927] N. Z. L. RR. 
464.—-N.Z. 


PART VIL. SECT. Be SUB-SECT. 11.— 


1210 §. Liability of driver—<Accidenlal 
injury.j—Held: the driver of a horse 
van, which was capsized aguinst a 
lamp-post by a gust of wind, was not 
Mabie in damages under Gencral Police 
& Improvemen! (Scotland) Act, 1862 
(c. 101), 8. 128, in respect that the 
breaking of the lamp was pot his act.— 
Hoae vp. MACPHERSON, (1928) 8. C. (J.) 
15.—SCOT. 


PART VIII. SECT. 2, SUB-SECT. 2. 


sa. Hight to rebate-—asis of catcula- 
eR village, an urban munici- 
pality within appit. county, was subject 
by statute to an annual genersl levy 
by the council of the county fur county 
road purposes. Under & provision of 
an Ontario statute of 1926, repealed & 
re-enacted as sect. 28 (5) of Highway 
Improvement Act, R. 8. Ont., 1927, 
the village first became entitled to a 
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the geueral annual rute raised in the 
Vilugo in the previous year. ‘The 
annual general rate imposed in the 
years 1926, 1927 & 1928 fneluded sums 
required by the council of the county 
to meet the iuterest & sinking find 
charges upou debentures Issued by It 
before 1926 in order to raise money 
for constructing & Improving roads 
formnipe purt of the county road 
kystem i #feld: in fixing the sum 
upon whieh resp. village was ontitled 
to the 75 per cent. rebate the apple. 
county was bound to jnchide the 
minount raised by it in the village 
towurds the Interest & sinking fund 
charges upon the debentures.—-LIN- 
COLN COUNTY Gouin. vo. Pory DAL 
HOUSIE VILLAGE Craen., 1931) A. © 
808; 100 1. 5. P.O. 9993 145 LT. 653; 
47 SL Tos ht. Blu, }. Ca CAN. 


PART VIII. SECT, 5, SUB-SECT. 1.—A. 


1240 xiv. —--—- ~--~.} -Sect. 730 of 
the Winnipeg Charter, which gives the 
city a right of indemnity ‘ of & from 
all costs, claliis, & damages *’? cuused 
by any obstruction, cueroaching or 
nuisance placed on any public road by 
any person, firm. or corpn. whether 
pursuant to permit or agreement with 
the city or not, does nut apply to claims 
for damuyes arising out of encroach- 
Ineut or nuisances created by the joint 
act of the city & the third party.— 
ScUALER v. WINNIPEG (Man.), [1929] 
‘ J‘). L. hi. 683; 2 WwW. W., ke, 358.--- 


1262 vii. --—- —— em J-~Tn the 
absence of a statute finpoklng the duty 
tu keep a sldewuik in repair :-—Held : 
deft. municipality was uot liable for 
injuries sustained by a pedestrian ae 
the result of its decay, where ite con- 
struction was authorised by statute 


Cases 1268—1280, ENGLISH AND Emre DicEst SUPPLEMENT. 


1268. Add. Annotation :—Roefd. Oldham »v. Sheffield 
Corpn. (1927), 186 L. T. 681. 


1378. Add. Annotation :—Refd. Oldham v. Sheffield 


Corpn. (1927), 186 L. T. 681. 


1280. Add. Annotation :—Refd. Oldham »v. Sheffield 


Corpn. (1927), 186 L. T. 681. 





& thero was no evidence of original 
i construction ; the fact that no 
bye-law authorising ita construction 
could be found, was held immaterial 
since no statntory provision made a 
bye-law necessary for the laying of 
sidewalks in streets the possession of 
which was already aenten in the 

municipality.-—GILROY v. BURNABY 
Cony | (1931]3 WW y. R.1;4DL. RK. 

1.—CAN. 

486 are —— ~——_~.}-—-GREER 

MuLauon Townenir, {1926} 4 D. L. z 
182; 659 O. L. R. 259.—CAN. 

1260 xxi are —— ee, b— LINGRELL 

v. STOCKS No. 363 MUNICIPAL DISTRICT 
(Alta) 1927138 D. L. R. 478; [1937] 2 

. 313,—-OAN. 

1260 xxiv. —— a, 
RuRaL MUNICIPALITY OF LIVINGSTONE 
(Sask. ), andar 2 7 L. Re 474; 1 


t (p. 402) 1, -—— ——_ ——.]-- 


THORESON 0. COULER, [1930] 1 D. L. HK. 
916.—OAN. 


g (p. 403) 1. 
The law does not impose an unva e 
obligation ou a traveller using a city 
or conntry road of remembering all tho 
pitfalls & dangers therein which he 
may have scen on previous journe a 
The most that can be expected o 
traveller who has knowledge of 
dangerous conditions is that the de 
_of care which be exercises sboulc be 

reasonably commensurate with his 
knowledge. Where a munic nality 
digs, for its own purposes, a pit. 
extending into the road allowance it 
is bound to make the adjoining road 
safe for travellers. 

Although country roads cannot. be 

expected to bo perfectly safe the public 
have a right to be protected against 
excavations or obstructions on or near 
tho travelled way which ronder the 

e for travellers using it.—- 
v. era HuraAL MUNICI- 


JESSON v. 














PALITY, (1930) 3 W. RR, 291; 4 
D. L. ht. re gan, 
(p. 403) il. —— ———- ——— Ditch 
or ratlings.]—W ALTON t. 
YorE 


UNTY “OORPN. (1881), 6 A. ht. 
408 


. 403) ili.—— —--— Defective street 
in gi ay subway. }— Where a city which 
is under a statutory duty to keep its 
atreota in repair is charged fn an action 
for damages with non-repalr, the fact 
that the particular piece of pavement 
from the non-repair of which plttf.’s 
injury is alleged to have resulted 
happens to bo under a subway oon- 
structed at the instance of, or for tho 
benefit of, the city under a contract, 
approved by the Board of Railway 
Comrs. for Canada, between the city 
& a railway co. & under which the cit 
agreed to maintain & repair sai 
Pavement, does not -change the 
character or origin of tho Hability, if 
anys a = 6 ee to ai ier ar re v. 


Crr NIPEG 2) an:), 

1293011 D. Yt. Te 499 : (i988) sw" 7 } 
133; 36 C. R. O. 2345 a@ffd., [1931] 2 

W. W. R. 709; 4D. L. R. 198.—CAN. 


g (p. 403) iv. Failure to rma 


proper provision at level croneing:) 
here a city, under a statutory duty 
to keep ita streets & sidewalks in repair, 
builds aldewalks u the rails at a 
railway crossing, thus invi pedes- 
trians {0 use them & so cross tho 
railway, it should see to it that suitable 
hae on for such crossing is made & 
re ee ay a He A tle ta who is ured 
ure to do so.—Mac- 
GneoGR ms Canaptas NATIONAL Rys. 
930) 3 W. W. 
302 est? B: ic des 872% 
930) R. 237. : 
ok (p. 404) pace Rocks near - 

way.-—Owing to tho failure of 





varg., 


KnreutT 
“‘W. W. R. 234; 


driver of Pee 8 car to follow a diversion 
of the highway oe car, after travelli 

Over & grass hit rocks imbedde 

in the earth © aati win : the 
fact that tho ” nanict had not 
erected a sign or signa ri cating the 
diversion or plese @ guard rail at said 
point was not negligence & the presence 
of the rocks in neatien peer the high- 
=A did not ren ble. ery pa 

ULEE, [1930] e a W. R. 60 


Kk (p. 404) i. ———- Failure of traveller 
to see.j—Where a traveller fails to see 
an obstruction which a person using 
ordinary care would have avoided, the 
rp lpint Meleposage tt does not arise.— 
ae LEY, [1925] 23 D. L. R. 218.— 


CA 

: (p. 404) ii. Imbedded wire.}— 
Pitf. was injured by tripping over a 
wiro imbedded in a street :—Held: 
defta. had not discha the onus 
of removing the presumption that they 
had failed in their duty.— Woovcock 
v. Wena (B. C.), (1027) 83 
W. W. R. 759.—CAN. 

k (p. 404) iif. Projecting tron 
covering of exeavation.}—Pitf., while 
walking on a sidewalk, stu mbled & 
fe}} as a result of the rojection over the 
cement part of the sidewalk of the fron 


— 
. 








coverin ig of an excavation which the 
ety. had allowed the abutting owner to 
make :— Held: the accident happened 


because of want of proper repair of the 
sidewalk, & the eclty had not. shown 
that it had done all that could 
reasonably be done to prevent the want 
of repair. MORAN v. VANCOUVER CITY. 
(1920) 1D. L. R.461; 40 1. C. ht. 450; 
{1928) 3 W. W. R. 660.—CAN. 


k (p. 404) iv. —— Projecting slab 
of concrete. }-—Held : the defect. was one 
which, in such a location, should have 
been remedicd: it would have becn 
negligence to have there constructed 
the sidewalk with such a rise, & 
deliberately to allow it to remain was 
not less a fault.— HENNESSY v. TORONTO 





Crry, (1928) 4 D. L. R. 378; 62 
0. L. Phe dininedy 
k (p. 4 Causing obstruction 


of meu. aa he failure of & munici- 
pally to cut down scrub & bush so 
growing at the side of a road-allowance 
near an intersection that it prevents 
pewons apt boas 3 on the road from 
aving a clear view of vehicles ap- 
Prosehing on the intersecting road 
oes not constitute a breach of the 
municipality’s duty ‘to repair under 
Rural Municipality Act, 8s. 196.— 
PARTRIDGE wv. RURAL MUNICIPALITY 
or LANGENBURG (Sask.), [1929] 3 
W. ie R. 555; (1930 1 D. L. R. 939 ; 





substantial barricade durin re airs.)-— 
Rotran oe. R., [1931] 1 D . 301.— 
CAN. 

k (p. 404) vil. —— Safely platform. } 
—Plit?. while ane @ motor car at 

ht wae injured by colliding with a 
safety {sland or platform which, under 
authority given deft. Ppt by ite charter, 
ep been Eat ed it on the street for 


f persons using tram cars. 
The judge held that. the platform was 
a‘ * becaure of the fact that it 
Sutcnod. ‘very litle in colour, if at all, 
from the — of the highway; & he 
awarded Bald: amages. Deft. ap: 
pealed eld: the appeal should 
allowed, ek latform was 
property & there was no 
Saati failure to furnish 
shes light at or near ome platform 
than it did supply or nt the 
platform -amounted ee 
F hich left the way in diare 
e. INNIPEG, [19 0} 
1D. L. R. 8Ié3 
Man. L. R. 430. .—CAN. 
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eci. Where an accident 
Peloton from | k of Tepalr of a road, 

presumption arises, without evidence 
that the younteipaility responsible for 
the road had notice of ite condition, 
that the statutory duty to repair has 
been alice rR arg v. MUNICIPALITY 


OF vata 1925) 3 D. L. R. 623; 

(1925] W . R. 657; 35 Man. L. R. 
190. —O e 

co fi, ———.}—In an action against a 


town for damages for injuries resulting 
from falling on @ slippery sidewalk :—- 
Held: the town which had recefved 
oral othe of the accident within 
24 hours thereof had not been preju- 
diced by the failure to give written 
notice of the accideut Li the time 
sti ted by sect. 627 (3) of Municipal 
Act, & there was reasonable excuse 
within the meaning of sect. 628 of said 
Act for the delay in giving the written 

nome ee BRIEN »v. Raat a TOWN. 
(19301 4 oe R. 8D. L. R. 


PART VIII. saat 5, SUB-SECT. 1.—- 


(a). 





1274 ii, —— «---JACOBBON 1. 
MUNICIPAL Districr Crown, (1930) 1 
PD. L. R. 847.—CAN. 

1289 i. ———- Damage 4 adjoining 
ounera—Conatruction of r causing 
flood.}—Municipality eld: Hable, 


~-MBEIER v. FRANKLIN, LIMPRECHT A 
FRANKLIN, STREICH 1». FRANK 
men: ), 11926) 3D. L. R. 433; [1936] 


R. 330.—CAN. 


oe il. Negligent consiruc- 
tion of ditches causing flood.}—STADNIOK 
v. BIFROST pasar {1927] 4 








D. L. R. 61; {1927} 3 W. R. 49; 
37 Man. L. R. 26.—CAN. 
1289 iii. Road materials 








carried into raceway by violent storm.) 
—Held: defts. were not lable. 
SNOOK tv. BRANTFORD TOWN COUNCIL, 
(1856), 14 U. C. R. 255.—CAN. 

q (p. 408) i, ——- -—.]--Deft. 
municipality when in pursuance of its 
statutory powers it was constructing 
a sewer along the side of a highway 
erected a barricade of planks against. 
which the earth eee from the 
excavation was piled up. The barri- 
cade & the pile of earth occupied Bo 
much of the sidewalk that a path only 
18 inches wide was left behind the 
barricade for the use of pedestrians. 
Owing to ordinary & the 
moist character of the earth so piled 
up, there was a seepage of water 
earrying slimy pare af clay through 
the spaces betwoen the A eran resulting 
in the surface of the pathway becoming 
Are aah at muddy & ai haere Pitf. 

in if ong t pathway 

pinion on on no surface & was seriously 

eld: deft. had created 

= pantinwad & nuisance which was the 

roximate & sole oe ms ais 

uries. — WATTS OF 

"BURNABY (B. C.), iegor 4 D on R. 
142; 2 W. W. RR. 612.—- 


r (p. 408) i. Highway repaired 
with iiflatninabile mairrial. cay rope pitf. 
was ile 3 @ inotor car fio a side 
road, which although a legal hway 
was not often used, the rear wheels of 
the car suddenly sank down & the car 
became immovable. It then caught 
tire & was totaly destroyed. e 
Joam undemeath the surface of the 
road was found to be on fire, although 
the surface appeared to be in & 
there was noth to indicate that the 
sub-surfdce was in the condition in 
which it actually was :—Held: taking 
into consideration all of the circum- 
stances, includ the locality, y, general 
nature of aay & mics at hand, 
& the extent of % the use of the road, the 
fact that deft. municipality used loam 
or swamp earth of an j ble 





1869a. Fireplug — Projection above 


™~ 


danointiens ¢—Apld. a pompeon < v. Brighton Corpn., 
Horsham L Conad, i 
Rochdale Corpn. 2 
Hewlett, eo a - a 


ieisa: 


Vol. XXVI.—Highways. Cases 1830a—1209, 


Part I1X.—Nuisances and Remedies. 
1330a. ——— -—— Enclosing highway.J—R. v. 


OapeEn (1702), Fortes. Rep. 251; 7 Mod. Rep. 
45; 92 BE. R. 839 


avement— 
Liability of water company.]—A fireplug had 
been lawfully fixed in a footpath by defte. 
Originally the top of the fireplug had been 
level with the pavement, but in consequence 
of the ordinary wearing away of the foot- 
path the fireplug projected half an inch above 
the level of the pavement. ‘he fireplug 
itself was in perfect repair. Pltf., whilst 
along the footpath, fell over the fire- 
plug was hurt :—Held: as the fireplug 
was in good repair, & had been lawfully 
fixed in the footpath, no action by pltf. 
would lie against defts.—Moork& v. LAMBETH 
WATERWORKS Co. (1886), 17 Q. B. D. 462; 
55 L. J. Q. B. 304; 55 L. T. 809; 50 
J.P. 756; 34 W. R. 559; 2 T. L. BR. 587, 


Oliver v. 
Hartley v. 
-C. Ry. v. 


{ 3081 2 2 
Poole Corpn. 


2 san: 
‘O11. Refd. Auld, ¢ 


soot 19 Q, 602; Steel v. eaten L. B,. Groot 
60 L. J. Q. B Mas6: Dawson v. ingley. «D yoy 
ne ae PL17; Papworth v. Battersea B. C. vie 19 J. 


- —— Liability of water company.|— 
A water co., at the dae & expense of the 
owner of a house, laid down a service pipe 
leading from their main under the street 
into the house, in which they eae a stop- 
cock for the purpose of regulating the supply 
This stop-cock was j.ratected by 
& cover or guard-box let into the pevement, 
which was provided with a lid or fiap. 
Owing to the hinge of the lid or flap being ont 
of repair, it projected above the pavemenit, 
& pltf. while passing along the street tripped 
over it & sustained injury. The apparatus 
conld not be repaired without being removed, 
or removed without breaking up the pave- 
satis The jury found that there was 
ey on the part of those who were 
ia 





of water. 


ae 





T. L. 
CO. A. 


Anon: one. Colne Valley Water Co. v. Hall (1907), 
96 L. 395 ts 


works Co. 
1878a. —-——- In contravention of City Police Act, 


1381a. 


Annotations :—Consd. 
Jo-Ps 313 
Per ad City Co 


Tolhausen v. reba 
W. Ry. [19 
Nephew, {1913) 1 K. U. "On. 


18901. Add. Annotations :—Refd. Williams v. Larsen 


street for the purpose of repairing the guard- 
box, were responsible for its repair, & liable 
in respect of the injuries sustained by pltf.— 
CHAPMAN v. FYLDE WATERWORKS OO., 
1894] 2 Q. B. 609; 64 L. J. Q. B. 183 71 

T. 5839; 69 J. P. 5; 48 W. R. 13; 10 
R. 580; 38 Sol. Jo. 629; 9 R. 582, 


Stacey v. Gas Light & Coke Co. 


gerne: Batt s Motropolitan Water 
Refd. Grand J auction Water- 
nage au [1904] 2 a B. 230 


NMeteanoliten wot ‘Board & West End Tailo 
(1910),9 L. G. R. 174. 


aa 


Curtis v. Grnvas, No. 641la, ante. 


1380a. Overcrowded inn yard—Vehicles left in 


highway.]-——An innkeeper had for some years, 
when his yard was full, placed the ve icles 
of his guests on a triangular piece of ground 
at the corner of two streets. This piece of 
ground having been ascertained to art 
of the highway :—Held: deft. was rightly 
convicted of an obstruction under Highway 
Act, 1835 (c. 50), s. 72.—GorING v. BAR- 
BIELD (1864), 4 Now Rep. 284. 


-|-—A person placing a dangerous 
obstruction in a highway, or in a private road 
over which persons have a right of way, is 
bound to take all necessury precautions to 
protect persons exercising their right of wa 
& if he neglects to do so, is liable for t 6 
consequences.—CLARK v. CHAMBERS (1878), 
3Q. B.D. 827; 471. J. Q. B. 427; 38 L. T. 
464; 42 J.P. 438 ; 206 W. BR. 618. 

Kull v. Para Corn. a ko 67 

Loog. goa K. B. ° 
n.” Taylor, (1922] 1 A. é 44. Rot ‘ 
Tod-Heatly & 186K), 9 a 138s 76 L. T. 1745 


McDowall v. 
618; Latham’ v. Johnson & 





Ruo v. 
02] 1 XC 


(1928), 21 B. W. ©. C. 339; Templeton v. 
Parkin & Co. (1929), 140 L. T. 619. 
Add. Annotation :—Distd. Oldham vv. 


le for the repair of the hinge :—Held: 
the co., who alone had power to break up the 


nature in constructing the road did not 
constitute negligence an its part.—- 
eat v. SPRUCE GROVE, MONICIPAL 
DisTricT or, [1931} tf D. L. KR. 555 ; 
{1930} 3 W. W. R. 605.—-CAN 
sk. Road under repair ola J ee, of 
Highways.)—Hela : oe rg the 
work of construction oF repair ts being 
carried on, the highway is removed from 
the direction, contro] & management 
of the municipality, which fa not Hable 
to travellers for damages resulting 
from ita state of repair until the high- 


way is again under its control & man- 


ment.—HORSFIELD ©. CANA IlURAL 
UNICIFALITY No. ies WwW. 2 
D. L. R. 8743; (1925) 1 
1067; 19 Sask. L. R. 378.—CA 


PART VIII. waa i aN SUB-SECT. 1.— 


1800 ix. ——-.}~A municipal corpn. 
is not Hable for Ure ef ligr ue 
failure inor repairs t 


make 
atreet, but is liable if the 
occurs through negligence or fault in 
the original construction, & if it can 
reggae that the construction in the 
, by thoee who were re- 
oe 


or it was of 4 Fa on 
lmpeioce, or faulty doecription, they 





| 


| 1399. 


a: en a oe ate iy a eerrmemet OE 





will be Liable if damages result.-- 
STEWART tv. MONCTON (3925), 53 
N, B. R. 427.—CAN. 


PART IX. SEOT. 1, SUB-SECT. 1.-—A. 


k i. —— Obstruction on part not used 

by dag ic.J—R. v. ieee (1825), 
Dig. 400.—CAN 

prncdited Dil of 

pare causing ruction to ovide 

ights at night. jonaeee v. ENCH 

(1839), 4 Ont. Dig. 7433. —OAN, 


sm. pipette 


PART IX. SECT. 1, 8UB-SECT. 1.—D. 


sn. Areas forming part of side- 
uncovered.}--On @ dark 
ht one of pitfs., wife of her co- 
pl ., stepped into an area, one of 
several, in the sidewalk of a atreet 
in a town & — injured. The areas 
were constrncted as part of a ballding 
adjacent ‘to the sidewalk & were for 
the benefit of owners or tenante 
of the bullding. No authorisation by 
the town corpy. for the construction 
ofthe areas wan shown, but it appeared 
that, since the year 1900, the co gta 
bad looked after the coveri of the 
areas, treating them as part. of the side- 
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Sheffield Corpn. (1927), 186 L. T. 681. 


RS OR TT RR mE ee aR RENAE! LAN 


ot at 





walk. Hefore the eens the area 
into which pltf. ea Parte bad been 
covered with a plank ut. on the night 
of the accident {tf was uncovered :— 
Held; the town corpn., having know- 
ledge of the condition, & having taken 
no pepe to close the areas, or to seo 
that they were adequately prote-ted, 
were liable to pitts — MCMICHAEL v. 
GoDknicH TOWN, ead di Ke 
Ne 


536; 620. L. R. 547. ~ 
so. Lift forming purt of pavement— 
Well o ift inadequately fenced.)\— 


HAYMAN ©.CIrry PROPERTY INVESTMENT 
TRUST OCorpn., LT p., (1929) 8. C. (CH. L.) 
65.—SCOT. 

ap. J'ctrol yum -)~-BRITISH AMEKI- 
OAN OFL Co. SHURE (Ont.), [1929] 
3D. L. R11’. CAN : 


PART 1X. SECT. 1, SUB-SECT. 1.-- 
K. (oe) i. 


sv. Street trudcra---Licence-—-"' Article 
or thing "’--Whal included. }—Held: @ 
live plg was an “article or thing eg 
within Street Trading (legwation) 
Act orther Ircland), #929, d. 1 (i). 
rR. (UW. DD CC. or PORTADOWN) 0. 
ARMAGH CHAIRMAN & JusTICESs, [1931] 


Caves 1435a—1519. 


1435a. Street traders—-Licence—Application to 
renew—Duties of borough council.]—(1) The 
remedy by appeal to petty sessions given by 
London County Council (General Powers) 
Act, 1927 (c. xxii.), 8.35 (2), to a street trader 
who is aggrieved by the refusal of the renewal 
of his licence as a strect trader is i arent 
beneficial, convenient & effectual as ma 
would be. Mandamus will therefore not lie 
to a Metropolitan borough council to compel 
them to hear & determine a street trader’s 
SpE cetHen for renewal of a licence. 

(2) In deciding such applications, the 
council is an administrative body, not a 
judicial one ; it may therefure properly take 
into account a report of a committee, & its 
decision will not be invalidated merely by the 
fact that some members taking part in it 
were not present at an earlier meeting when 
the applicant was heard. 

(8) Semble: the Act does not contemplate 
the calling of evidence before the council 
on such applications; but the justices at 
petty sessions who hear an appeal can 
conveniently hear such evidence as may be 
necessary.—R. v. LEWISHAM CORPN., Ea p. 
JACKSON (1929), 93 J. P. 171; 73 Sol. Jo. 
318; 27 L. G. R. 416, D.C. 

1435b. ——- ~——— Refusal to renew-—Appeal to 
petty sessions—Evidence.|—R. v. LEWISHAM 
CORPN., a p. Jackson, No. 1435a, ante. 


14385c. ——-—- ——— ——— Mandamus. ]—IKt. v. LEwI- 
SHAM CORPN., Ez p. JAC 't80N, No. 1435a, ante. 
14385d. ——— —-—— Liability for trading without— 
Notwithstanding legal impossibility of grant. | 
—The fact that a borough council is pre- 
cluded by the existence of Sunday Observance 
Act, 1677 (c. 7), from granting a licence for 
street trading on Sunday does not render 
impossible the conviction for trading without 


a licence of a trader who in fact trades on 
Sunday without a licence. — BAARS v. 
KxrEP, Brooks v. KENSINGTON BOROUGH 
CouncliL (1981), 145 lL. T. 260; 95 J. P. 153 ; 
ri Ll... 486; 76 Sol. Jo. 611; 29L.G. lt. 
1435e. Removal of refuse—Liability for 





charges.]—'The ‘‘ other services ’’ mentioned 
in London County Council (General Powers) 
Act, 1927 (c. xxii.), 8.37, are services ejusdem 
generis as the removal of refuse. 

Applts., a borough council, claimed pay- 
ment of their charges in respect of ‘ other 
services’? rendered by them to resp., a 
licensed street trader, being charges in 
respect of the general administration of 
Part VI. of the Act dealing with the regula- 
tion of street trading :—Held ;: in the absence 
of evidence of the removal of refuse or of 
services ejusdem generis as the removal of 
refuse, applts. were not entitled to recover.— 
WESTMINSTER CORPN. v. ARMSTRONG, [1929] 
2K.B. 451; 142 lL. T. 263; 98 L. J. K.B. 
707; 45 T. L. R. 634; 94 J. P. 18; 27 
L. G. R. 67 1; 29 Cox, C. C. 49, D.C. 





anger sa eaten nnmnette 


PART IX. SECT. 1, SUB-SECT. 1.—-N 


aq. Prickly bush protruding through 
Sence.}—-Where deft. permitted a gorse 
bush growing on his land to project 
over a street, & pltf. was injured by 
a thorn of the bush penctrating one 
af his eyes :—Held : doft. was liable.— 
C t. GREEN (1924), 27 W. A. L. R. 
62.—AUS. 
» Suffering trees to grow—Causing 
obstruction. tadras Local Boards Act.) 





—The allowing 


Penal Code, s 





1501 iii. 


ee 





of prickly-pear_ to 
apread on to a road used by the 
is a public mulsenes geet 
GOUNDAN (1928), I. lL. R. 52 Mad. 79.— 
IND. 


PART IX. SECT. 1, SUB-SECT. 4. 


Obstruction of access.) 
eve nee it is or is not unlawful to 
use a locomotive engine in a public 
street depends on the manner & extent 
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-EneiisH AND Empire Dicest SupPLemMent, 


1441. Add. Annotation:—Apld. Vanderpant v. 
Mayfair Hotel Co. (1920), 27 I. G. R. 752. 

1442. Add. Annotation :—Consd. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G. R. 752. 

1443. Add. Annotation :—Consd. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G. R. 762. 

1447. Add. Annotation:—Consd. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G. R. 752. 

1456. Add. Annotation :—Refd. Blundy, Clark & 
Co. v. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

1457a. Causing horse to shy.|—In an action 
for a nuisance it appeared that pltf. was 
driving at night in a cart drawn by a horse 
along a public highway, when the horse 
shied at a heap of earth & refuse placed by 
defts. on their land adjoining the highway, 
é& the cart was upset & pltf. injured. Evi- 
dence was tendered by pltf. to prove that 
other horse id shied at the heap on the 
same day :-—Held: if the heap was of such 
a nature as to be dangerous by causing horses 
passing on the highway to shy, it was a public 
nuisance.——BROWN v. ae & MIDLANDS 
Ry. Co. (1889), 22 Q. B. D. 391; 58 L. J. 
Q. B. 212; 60 L. T. 266; Mss P. 342; 5 
T. L. R. 242, D. C.3 on appeal, 22 Q. B. D. 
at p. 393, C.'A. 

Annotation :—Refd. Heath’s Garago v. Hodges (1915), 14 

L. G. R. 195. 





1465. After this case add ‘‘ Sce, also, AGRICULTURE, 
Nos. 070a, 970b.’’ 


1473. Add. Annotation :—Consd. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G. R. 752. 
1475. Add. Annotation :—Apld. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G. R. 752. 
1500. Add. Annotation :—Consd. Eastbourne 
Sea. Borough v. Fuller & Sons (1928), 93 
1509. Add. Cilation :—05 L. J. K. B. 81. 


15611. Add. Annotation :—Consd. Eastbourne 
County Borough v. Fuller & Sons (1928), 
93 J. P. 29. 

1512. Add. Annotation :—Distd. McGowan v. Stott 
(1923), 99 L. J. K. B. 357 n. 


15138a. .|— When any one places a motor 
omnibus or other vehicle which is likely to 
skid upon the highway, such person may be 
liable for placing a nuisance upon the road, & 
for negligent use of the highway.—WAaALTON 
(Isaac) & Co., LTD. v. VANGUARD MOTOR 
Bus Co., GIBBONS v. VANGUARD Motor Bus 
Co. (1908), 72 J. P. 605; 25 T. L. R. 13; 
53 Sol. Jo. 82; 7 Ju. G. R. 349, D. C. 


Annotations :-—Overd. Parker v. L. ay O. Co. (1909), 101 L. T. 
623. Refd. Barnes U. D. C. L. G. O. Co. oes 7 
L. G. RH. $59; Wing v. L. G. O. 05. {1909]) 2 K. B. 6 


1514. Add. Annotation: :-—Generally, Refd. Britan- 
nia Hygienic Laundry Co. v. Thornycroft 
(1926), 135 L. T. 83. 

1519. Add. Annotations :— Distd. Noble v. Har- 
rison, {1926] 2 K. B. 832. Consd. Reigate 
Corpn. v. Surrey County Council, [1928] Ch. 
359. 











“<== te a err A a ee 


In an action for nuisance 
by obstructing access to pitf.’s garage 
by the unreasonable user of a loco- 
motive engine & fae ed re purpose 
of delivering to an aneee 

{ from the doft.’s fot 


| of the user. 
| nuisance had been proved, & an in- 


ublic 
ndian 
e MOLAIPPA 


junction against unreasonable user & 
aver? 


dainages abou aon 


. 


McCARRON wv. Bro PRo- 
PRIETARY, LTD. STDs, 8. re 8 R. 
433.— AUS. 


1540. Add. Annotation :—Refd. Manchester Corpn. 
v. Farnworth, [1930] A. C. 171. 


1546a. Heap of refuse—Horse frightened.]—Pltf.’s 
horse shied at a heap of road-scrapings placed 
by defts. by the side of a public highway on 
land belonging to them, & personal injuries 
were, in consequence sustained by piltf.’s 
wife. Upon the trial of an action brought 
in respect of such injuries, evidence that other 
horses had shied at the same heap, on the 
same day, was rejected :—Held: such evi- 
dence was admissible, for if the heap was 
of such a nature as to be likely to cause 
horses to shy, it was a public nuisance, & 
whatever showed it to be likely to cause 
horses to shy was evidence for pltfs.— 
Brown v. EASTERN & MIDLANDS Ry. Co. 
(1889), 22 Q. B. D. 391; 58 L. J. Q. B. 212; 
5 T. L. R. 284, C. A. 

Annolation :—Refd. Heath’s Garage v. Hodges (1915), 14 

L. G. R. 195. 

1592. Add. Annotation :—Refd. Layzell v. Thomp- 
son (1926), 91 J. P. 89. 

1618. Add. Annotation :—Refd. Reigate Corpn. v. 
Surrey County Council, [1928] Ch. 359. 
1628. Add. Annoialion: —-Refd. Oldham  ». 

Sheffleld Corpn. (1927), 136 L. T. 681. 

1684. Add. Annotations :—Consd. Swadling v. 
Cooper (1930), 46 T. LL. R. 597. 
grove v. Burn (1929), 46 T. L. R. 59. 

1687. Add. Annotations ;:—Consd. Hargrove v. 
Burn (1929), 46 T. L. R. 69; Swadling v. 
Cooper (1930), 46 T. L. R. 597. Refd. The 


Vectis, [1929] P. 204; The Chatwood, [1930] 


P. 272. 

1652. Add. Annotation :—-Gencrally. Reta. Salis- 
bury & Fordingbridge District JVirainage 
Board v. Southern Tanning Co. (1920) s.td., 
[1927] 2 K. B. 566. 


1668. Add. Annotation :—Refd. A.-G. v. Shary: ; 1687. 


(1930), 99 L. J. Ch. 441. 
1672. Add. Annotation :—-Refd. Blundy, Clark & 


Co. v. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 
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Refd. Har- | 


1674. Add. Annotation :—Refd. Blundy, Clark & 
Co. v. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 


1675. Add. Annotation :—Refd. Blundy, Clark & 
Co. v. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 


1677. Add, Annotation :—Refd. Blundy, Clark & 
Co. v. London & North Eastern Railway 
(1981), 100 L. J. WK. B. 401. 


1680a. ——.]—Deft. co. built a large hotel, in- 
cluding a kitchen, close to pltf.’s private resi- 
dence & with windows overlooking pltf.’s 
premises ; & a hitherto quict highway, with 
very little traffic passing over it, became a busy 
street with vehicles constantly coming & going 
in connection with deft.’s hotel business. 
These vehicles made use of a very small 
yard adjoining pltf.’s house, opening into the 
strect, & the roadway there became con- 
gested at times. In consequence, pltf. com- 
plained of nuisance: (a) by obstruction of 
access to his residence ; (b) by depriving him 
of reasonable use of the public highway :— 
Held: on the result of the authorities, a 
private individual who secks to restrain the 
obstruction of a public highway must, in 
order to maintain his suit, prove that he has 
sustained particular & substantial & direct 
damage beyond the general inconvenience & 
injury to the public.--- VANDERPANT v, MAY- 
FAIR Hore, Co., Lrp., [1080] 1 Ch. 1388; 99 
L. J. Ch. 843 1412 1. TT. 198; O4 J. P. 23. 


1684. Add. Annotation :---.1s to (1) Apprvd, Blundy, 
Clark & Co. v. London & North KHastern 
Railway (1981), L00 1. J. KB. 407. 

1686. Add. Annotation :-~Refd. Blundy, Clark & 

Co. v. London & North Mastern Railway 

(1931), 100 La J. WW. B. 401. 

Add. Annotation :~~-As lo (1) Refd. Vander- 
pant v. Mayfair Hotel Co,. [£1980] L Ch. 138. 
1688. Add. Annotation : --Refd. Blundy, Clark & 

Co. v. London & North Hastern Railway 

(1931), 100 1, J. 1K. BB. 401. 





enn ee et ee mee oe aoe nt ee ary 


PART IX, SECT. 1, SUB-SECT. 11. 


st. Encroachment on private street— 
Authorised by Dean of Guild.|}—The 
proprietors of a building adjoining 
a private street in G., who were, also, 
the owners of tho solum of the strect, 
applied to the Dean of Guild for 
au Cony to extend thelr building over 
part of the foot pavement of tho stroct. 
Ihe master of works lodged objections 
in the public interest, on the ground 
that, under Glasgow Police Acts, 1866 
to 1924, the Dean of Guild had no 
jurisdiction to sanction an encroach- 
ment on a_ private strect :—-fleld: 
nuthing in these Acta deprived the 
Dean of Guild of jurisdiction to grant 
a lining for the erection of a building 
on a private street within the burgh.—- 
SAXONE SnoE Co., LTp. v. SOMERS, 


PART IX. SECT. 1, SUB-SECT. 14. 


k il. Broken-down motor car—-Nol 
left on piney for unreasonable time— 
Owner liable. |-—- PEDERSON t. PATER- 
BON (1918), 31 D. I. R. 368.—CAN. 

sv. House left in street at as (ae 
Street blocked~-Person moving house 
tiable.}-—Sootr vt. CALGARY & Rippock, 
(1927) 2D. L. R. 263; (1927) 1 W. W.R. 


PART IX. SECT. 1, SUB-SECT. 16. 


i. ——~ Contributory negligence— 
Fatlure to wear adequate footwear.}— 
In an action for damages for injuries 


r 


sustained by slipping on au fey side- 
walk, held that deft. cffy dad not 
neghgently permitted snow or ico to 
remain on the sidewalk > &, Inorcover, 
pitf. was guilty of negligence whieh 
seceasioned or contributed to the 
accident in that the kind of footwear 
which she was wearing was not 
ordinarily adequate to the circum: 
stanees.---KNIGHT Pp. SASKATOON, CITy 
OF, (1930) 3 WLW. RR. 103: 4D. La at. 
1910.—CAN. 

q if. ---- Municipality tinbic only 
for gross negligence.J--The cffect of the 
term © grose negligence ’? in a statute 
which imposes on a municipality the 
duty of keeping Its streets In renaltr, 
but provides that shall not be Hable 
for tnjuries resulting from snow or ice 
upon a sidewalk “except in cases of 
cross negiigenc«," de that its duty in 
cases within the proviso is substantially 
lower than ifs duty to keep its strects 
free from other defects & dangers not 
80 specificd.—-JOHNBON v. Str. JAMIA 
RuraL Muniersgrmry,  [1930} — % 
W.W. RR. 84; 4D. 7. R. 120.--CAN., 

sa. Flow of watler-—-Meaning of.)-— 
Water which soaks or seeps through 
a bank on land on to a road does not 
flow on to such road.—-JARRAD_ vw. 
Loaven, {1928] S. A. S. KR. 35.—AUS. 


PAKT IX. SECT. 8, SUB-SECT. 3.—A. 

1670 v. ——.J-—In an action 
for a mandatory injunction requiring 
deft. to remove a verandah & steps 
attached to her house, which cn- 


17 





eroached upon a atreet in a village, & 
enused ineonvenience to pitf. & other 
persons using the street :--Jleld - the 
jnconvenlence was such only ag was 
cammon to all persons using the atrect, 
& pltf., whose house was so altuated 
that persons coming from it, fn order 
to gain aceess to the principal street. 
of the village, had to make a detour 
by reason of the verandah & steps, 
suffered no apoclul damage or Injury 
by reason of the nuJaance, & was not 
entitled to thr rellef claimed. 
WHALEY v. Kuisny, ($928) 2 DL. RR. 
268; 610. L. RK. O745>—CAN. 





1670 vi. —~— JHARDEBAR 
JIVANTI w. AIMAY Kuvarst (1928), 
I. L. R. 53 Bom. 187. -IND. 


qf. --—---.--The owner of an auto- 
mobile is not. entitled to maintain an 
action against o municipality for 
damages for non-repalr of o highway, If 
bo has not taken out a licence to 
permit hitn to operate his car.-- 
SAMPSON © HRORERTAON, [1925] 1 
D. L. R. 624; 57 N.S. R. 498.—CAN. 

q ii. —-— Notice of claim.|——-The 
absence of the notice required by 
City Act, HK. 8. 8S. 1920 (c. 86), 8. 542, 
to be given the municipality ia a bar 
to an action for damages for injuries 
caused by snow or ice on a sidewalk.-—~ 
Hickman v0. Moosk Jaw CITy, eee) 


1D. R. 115; [1924] 3 W. 
§39.—-CAN. 
a iil. —— Sufficiency of.)-~ 





McGreoor v. R. 


(Ont.), 
D. L. R. 181.-—CAN. 


[1929) 1 


Cases 1690—-1844. ENGLISH AND Empme Digest SUPPLEMENT. - 


1689. Add. Annotation :—Refd. Blundy, Clark & 
Co. v. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

1691. Add. Annotation :—Refd. Blundy, Clark & 
Co. v. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

1700. Add. Annotation :—Refd. Blundy, Clark & 
Co. v. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

1709. Add. Annolation :—As to (2) Refd. Howard- 
Flanders v. Maldon Corpn. (1926), 135 L. T. 6. 

1710. Add. Annotation :—Refd. Blundy, Clark & 


Co. v. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401: 

1711. Add. Annotation :—Distd. Howard-Flanders 
v. Maldon Corpn. (1926), 185 L. T. 6. 

1717a. Remedy trespass not ejectment.J—DoE d. 
St. JULIAN SHREWSBURY (PARISH) v. COWLEY 
(1828), 1C. & P. 128; 171 BE. R. 1129, N. P. 

1747. After this case add ‘‘ Compare MAGISTRATES, 
Nos. 503a, 508b.”’ 

1760. Add. Annotation :—Refd. R. v. Newport 
ae Justices, Ex p. Wright, [1929] 2 K. B. 


Part X.—Interference with Highways under Statutory Powers. 


1761a. Duty of local authority—On request to 
exercise statutory powers.] — A local 
authority, requested to carry out in a “‘ street 
laid out but not dedicated ’’ constructive 
works under its statutory powers, need not 
necessarily inquire into the title of those 
making the request. But it must, in con- 
sidering whether compliance with the request 
will be a lawful exercise of the powers, have 
regard primarily to the physical conditions 


obtaining in the area of the proposed opera- 
tions; & those physical conditions will be 
one of the principal factors in determining 
whether relevant statutory definitions are 
complied with. This applies to powers con- 
ferred by either public general or private local 
statutes.—DAVIES v. RIPON CorRpn., [1928] 
Ch. 884; 97 L. J. Ch. 479; 189 L. T. 636; 
92 J.P. 158; 26 L. G. R. 530. 


Part Xl.—Excessive Weight and Extraordinary Traffic. 


1765. Add. Annotation :—Consd. Eastbourne 
eae f ee v. Fuller & Sons (1928), 


1771. Add. Annotation :—Distd. Hastbourne 
County Borough v. Fuller & Sons (1928), 93 
J. P. 29. 

1772. Add. Annotation :—As to (1) Refd. East- 
bourne County Borough v. Fuller & Sons 
(1928), 93 J. P, 29. 


1775a. -]—Defts., who owned & used traction 
engines for the purposes of their business, 
drove two of these engines on a very hot day 
in July over a highway belonging to pltfs., 
who were the highway authority for the 
district. The highway, which had been 
constructed as a first class main road for the 
purpose of bearing traffic of all sorts, had a 
mexphalte surface. In passing along the 
most exposed part of the highway, the driving 
wheels of these engines sank into the road at 
a point where the surface was very soft, with 
the resulf that the road was damaged. Pitfs. 
thereupon brought an action against defts. 
to recover extraordinary expenses, pursuant 
to Highways & Locomotives (Amendment) 
Act, 1878 (c. 77), s. 23, a8 amended by Loco- 
motives Act, 1898 (c. 29), s. 12. They also 
claimed damages for wrongful abuse of the 
highway by defts. & for nuisance & negli- 
ce :—Held: as agricultural traffic, includ- 





| 


ing heavy traction engines, was admittedly | 


namo ap fenton ++ the 





ey 





PART IX. SECT. 3, SUB-SECT. 5. 
sw. Cost of fencing bank—Whether 
within Rh Police (Scotland), Act, 
1892, s. 190.}~The magistrates of a 


that, in view of 


were eee 


the cost of fencing the bank :—Held : 
the sect. was inapplicable, In respeot 

elr amb ty, the 
words “any other be 


part of the ordinary traffic, & the weights in 
the present case were normal, no claim for 
excessive weight or for extraordinary traffic 
could arise under the Act of 1878; there was 
no excess whatever by defts. of the lawful use 
of the highway & no wrongful abuse of their 
rights of passing & repassing; the injury 
to the highway was due to a peculiar & 
unique conjunction of heat & of atmospheric 
& other conditions; defts.’ vehicles did not 
constitute a nuisance, & there was no negli- 
gence on the part of defts.—EAsSTBOUKNE 
Country BoRouGaH v. FULLHR & Sons (1928), 
93 J. P. 29; 72 Sol. Jo. 762. 


1810. Add. Annotation :—Distd. Eastbourne 
County Borough v. Fuller & Sons (1928), 
03 J. P. 29. : 

1841, aig this case add ‘ See, also, No. 1852, 
post.” 


1844. To the existing oa Sh So add as follows :— 
The surveyor of a highway gave a certificate 

under the above sect. to the effect that extra- 
ordinary expenses had been incurred by 
reason of extraordinary traffic caused by 
resp. in repairing ro in four separate 
townships. Six months later he gave another 
certificate which referred to extraordinary 
expenses incurred partly before’& partly after 
the date of the first certificate on a single road 
in one of the townships :—Held: the first 
certificate was good, &, with regard to 


re es oe aero. 





ous by some artificial construction 
connected with buildings or streete.— 
BUCKIE MaGisTRaTES v. SBEAFIELD’S 


lace ’’ fell to { DOWAGER COUNTESS) TRUSTEES,[1928) 


burgh, founding upon 8 on, | construed in the light of the context | S. C, 525.—SCOT. 

brought an action against the owners | & of tho heading of the group of sects. 

of a steop , which sloped | in which they occurred, &, so conatrued. PART IX. SECT. 8, SUB-SECT. 
down from the side of a street the placea to which the section referred di. —— ——.)—R. ov. FrvzakRaLp 
the sea shore, In order to recover | were limited to places rendered danger- | (1876), 39 U..C. R. 297.—CAN. 
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Vol. XKVI.—Highways. Cases 1844-9100. 


given.}—-WirRAL Hiauway Boarp v. Nrw- 
ELL, No, 1844, ante. 


expenses incurred. before it was made, the 
oe of six months limited by Summary 


nde Act, 1848 (c. 43), s. 11, for | 18588. — Wh " jeeae E 
vering the amount began to run from the —— Where several contracts.]—- Evsom 
ai. of e first certificate. Noise v. LONDON County COUNCIL, 


Borough v. Fuller & Sons (1928); 98 J. P. 29. 
1876. Add. Annotation :-—Refd. Kastbourne County 
Borough v. Fuller & Song (1928), 93 J. P. 29. 


1852. After this case add “ See, also, No. 1841, : 1872. Add. Annotation :—Refd. Eastbourne County 
ante.” 


1852a. ——— Where more than one certificate | 


Part XIl.—Stopping-up or Diversion of Highways. 


1887. Add. Annotation :—Refd. Linton v. New- | 


& lessees of buildings & lands abuttin gon the 
castle-upon-Tyne Corpn. (1929), 142 L. T. 49. | 


highway ; (2) the “ highway ”’ must mean the 


1894a. 
on highway—Condition precedent.]—-By sect. | 





Consent of owners of land abutting |. 


59 of a local Act ‘‘ the corpn. may from 
time to time by order stop up wholly or 


partially any highway which in their opinion | 


is unnecessary on such terms as to the vesting 


whole highway & not any part thereof; & 
the applt. was therefore a person aggrieved 
although his land did not abut on the part 
of the highway stopped up.— LINTON v. 
NEWCASTLE-UPON-TYNE Coren. (1929), 142 
I. T.49; 045. P. 20; 271, G. R. 607, H. L. 


of the soil & other matters as may be agreed | 1894b. ——— —-— —---- Meaning of highway-—Not 


on between th corpn. & the owners & lessees 
of buildings & lands abutting on the highway 
& on any highway being so stopped up all 


public & other rights of way & other rights | 1897. Add. 


in, over or upon the same shall be absolutely 
extinguished.’’ By sect. 117: ‘‘ Any person 
deeming himself aggrieved by any order or 
determination of the corpn. or by any 


confined to part of highway stopped up.|— 
LINTON v. NEWCASTLE-UPON-TYNB CORPN,, 
No. 1804a, ante. 

Annotation :--Refd. Oldham — ». 
Sheifield Corpn. (1027), 186 I. T. O81. 

. Add. Annotation :..Apld. RK. v. Postmaster- 
‘General, Ez p. Carmic hacl (1027), 06 L. J. 
kK. B. 347. 


conv 

san ditign Gederans cae ae gree 1958. Add. Annotation :-- Refd. Brown v. Harrison, 
may appeal... to the next practicable ct. Hourani v. Same (1927), 137 VT. 649. 

of quarter sessions under & according to Public | 1979a. —-~— Not costs of preparing for appeal--- 
Health Act, 1875 (c. 55), 8. 269 °° =i ld: (1) Order abandoned.!—-H. v. Wind (1825), 4 
it was a condition of the making of ar. «rder B. & U. 184; 6 Dow. &j ty. om ae 3243; 5% 
under sect. 59 that there shouid be an Dow. & Ry. M. Fe Bi. J.0.8 K. B. 
agreement between the corpn. & the owner 201; 107 i. R. 1028 


Part XItI.——Streets. 


1997. Add. Annotulion :—Consd. Sele Flanders | 2087a. .--- Boundary wall or fence.j -A bound- 
v. Maldon Corpn. (1926), 135 L. 'T. 6 ary wall or fence which is not in itself 
e082. ‘Add. Annotation :—As to (2) Consd: A. -C. r. a building may not be taken into considera- 
Hornsey H. C. (1926), 43 VT. L. RR. 82. tion in fixing the geneva building line of a 
2039. Add. Annotation :—As to (2) Consd. A.-G. & | street under alee oe sete Su 
Public Trustee ». Woolwich Metropolitan (c._ elviii).—Motins Maciinis Co., Lita. 0. 


: ; LONDON Gounty Counow CUN8L), 95 J. BP. 
Borough Council (1929), 93 J. P. 173. 202329 In GR. 627. 


2 — ) le | 

ai Pretwich UDO Topoy ial es T. 602, a 2093. Add. Annolatwn: :-—-Consd. Slack v. George 

2075. Add. Annotation :—Apld. Dennerley v. ) Parker & Sons, Ltd. (1029), 142 L. T1380. 
Prestwich U. D. C. (1929), 141 L. T. 602. 2100. Add. Annotation :-—Consd. Niltngbourne 

2076. Add. Annotation :—Apprvd. Dennerley v. | UL. D.C. v. Lipton, Ltd. (L040), 47 “ae OF 
Prestwich U. D. C. (1929), 141 ue Jt 602. : 120. 
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should alsu be made if roads when | yep aes 


PART XI. SECT. 4, SUB-SECT. 5. 
repaired are in @ better condition than (1913), 2 . W. RR. 669; 


1872 1. General rule.}—It is not the : before oxtracrdinary traffic com- ! 1289 3 ; ii D. 'L. R. 111.-—OAN, 
total sum actually opens are i i moenced.—Down County Counci v. | 
e road authority, | Brewagt, [1927] N. 49.—-IR. | PART XII. SECT, 2, SUB-SECT. 2,- -A 


is recoverable by t 
ether 


wh repair involves recon- 
8 Deductions & allowances — |; h a ~~ Under Higheay <del, 
Tad te a te eer eee oe the Init ewenient of road due to repair | B.S. N. iy 1921 —-Duly of jury under 


Down Cov: alg ws vw. Sraewanr, | sect. rth Me "eomatier whet ae pe 
72%, ante.— ' neceasiry. je. : 
Cee Ly BANG (1930), 1 M. P. 1t, 28.- 


PART XII, SECT. 2, SUB-SECT. 1. | CAN. 


the ciroumstances 
case; the state of the roads when the 
extraordinary traffic commenced, ita 
eral cperancs & suite petty for tho 
reasonably to be ted 


amount of ordinary | 


ee ne ee ee 


theres sx. Necesstly for com tisnee with | hid ——~ - ~--~ Duty of supervisor ty 
Rs taal of deft. Ad reel pr ( gtatutory formalities as vos ay Al ee eiew tia Amounts te to que iwwial uel. | 
& the t & nature of ae highway cannot without | --R. KLLIVEAU, Ls Brane 
reagonab required. rs complying with tse ovr ane for- © (1930), 4 we .P, R. 8 CAN, 
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Cases 2102—2285a. ENGLISH AND Empire Dicest SuPPLEMENT. 


2102. Add. Annotation :—Consd. Sittingbourne 


Sao C. v. Lipton, Ltd. (1930), 47 T. L. R. 


2208. Add. Annotation :---Apld. Ashby -de-la- 
Zouch Grdns. v. Summers, [1928] 2 K. B. 397. 


2204a. ——~. Recovery of expenses of repairing 

roy wher structure—London Bullding Act, 

1894, s. 116—Summary Jurisdiction Act, 1848 
(c. 43), 8. 11.]—A building in the metropolis 
having been certified to be dangerous, the 
county council did the work nece to 
make it safe, & on Sept. 15, 1924, demanded 
from the owner the amount of the expenses. 
The amount not having been paid, the 
council on Jan. 1, 1926, applied to a magis- 
strate under sect. 116 (1) of the above Act 
of 1894 to fix the amount of the expenses & 
to make an order that no part of the structure 
should be let for occupation until after pay- 
ment thereof. The magistrate dismissed the 
complaint on the ground that more than the 
period of six months limited by sect. 11 of 
the above Act of 1848 had elapsed between 
the time when the matter of the complaint 
arose & the date when the complaint was 
made :—Held: the six months’ limitation of 
time applied to proceedings under sect. 116 {1) 
of the Act of 1804, & the time ran from 
the date of the demand, & the magistrate’s 
decision must be affirmed.—LoNnpoN CouNTY 
CouNcIL v. OWNER oF 14, LEE-STREET 
STEPNEY (1926), 185 L. T. 182; 90 J. P. 
145; 42 T.L. R. 543; 24 1L. G. R. 386, D.C. 


2229a. Part of premises fronting another stroet.]|— 
Deft. in 1903 purchased a house which 
fronted on G. road. In 1907 she bought a 
strip of land which she used to form a 
carriage drive to the house. In 1904 her 
husband became the tenant of a field to 
the south of & adjoining the house & land. 
The field fronted on EH. road. In 1907 deft. 
purchased the field, but entered into a tenancy 
, agreement letting it to her husband, & from 
that time the field & the house & land had 
becn separately assessed by the local 
authority though in fact the tenancy agree- 
ment between deft. & her husband 
ceased to exist about 1918. In 1920 HK. 
road was made up, the usual course being 
followed under Public Health Act, 1875 
(c. 65), ss. 150 & 257, with the result that 
pltfs. claimed a charge, for the admitted 
proportion due from deft. of the expenses 
incurred in making up J. road, on the whole 
of deft.’s property, including her house & 
grounds as well as the field, as fronting, 
adjoining or abutting on E. road :—Held: 
the house & unds & the fleld must be 
considered as being one close, & as such the 
whole was liable to a charge for making up 
E. road as fronting, adjoining or abutting 
thereon. — ALTRINCHAM URBAN DISTRICT 





PART XII. SECT. 2, SUB-SECT. 2. | 
sa. Purchase for widening d& improve- 
ment—lWhat is due compe ion, 


Re MACDONALD & TORONTO CorpN, | Widen 
(1912), 27 0. L. R.179 3; 40. W.N. 54; Pot 
8D. L. R. 308.—CAN. ot 


sb. —— Power to acquire land 





additional] thereto on either or both 
sides of the street in question, provided 
land is required for the 

e strect & tha 
osed to be taken, is on ocither or 
sides of the street & whether or 
not. the land is owned in part by ono 


CoUNCIL v. O’BRIEN (1927), 91 J. P. 149; 25 
L. G. BR. 369. 

2244a. -|—(1) A notice given to a 
frontager to make up the portion of the 
street opposite to his premises under Public 
Health Act, 1875 (c. 55), s. 150, is not 
rendered inoperative because all the front- 
agers on the street are not. served, but he 
will be liable only for his proportion of the 
sum expended in making up those portions 
of the street which abut on the premises of 
such of the frontagers as are served with 
the notice, no change of ownership occurring | 
during the course of the proceedings. 

(2) The words ‘‘ the same’’ contained in 
the form of notice given in the above Act 
refer to that portion only of the street abutting 
on the premises of the owner on whom such 
notice is served, & not to the whole street. 

(3) Two winter months given as the time 
within which to execute works under a notice 
given under the above sect. is sufficient.— 
SUNDERLAND CORPN. v. GRAY, [(1928] Ch. 
756; 97 L. J. Ch. 411; 1361. T. 405; 91 
J.P. 52; 25 L. G. BR. 139. 

2252a. ‘*‘ The same.’’] -SUNDERLAND CORPN. 
v. GRAY, No. 2244a, ante. 

2253. Add. Annotation :—Consd. Cardiff Corpn. v. 
Cardiff Pure Ice & Cold Storage Co. (1930), 
95 J. P. 11. 

2254. Add. Annotation :—As to (3) Consd. Cardiff 
Corpn. v. Cardiff Pure Ice & Cold Storage 
Co. (1930), 95 J. P. 11. 

2254a. —-—.] —-SUNDERLAND CORPN.  v. 
Gray, No. 2244a, ante. 


2268. Add. Annotation :—As to (2) N.F. Sunder- 

land Corpn. v. Gray (1926), 136 L. T. 405. 
2280. Add. Annotation :—Refd. Cardiff Corpn. v. 

Cardiff Pure Ice & Cold Storage Co. (1930), 

95 J. P. 11. 
2282a. Two streets repaired at same time.| 

A local authority which has executed repairs 

to streets under Public Health Acts Amend- 

ment Act, 1907 (c. 53), s. 19, is not entitled to 
include two streets in the same account & 
apportion the combined expenses among the 
frontagers of both streets. Nor have the 
justices, before whom the local authority 
seek to recover such expenses, any juris- 
diction to investigate the accounts & separate 
the expenses of the two streets for the pur- 
ei of making o proper apportionment.— 

Nasi v. GILES (1926), 96 L. J. K. B. 216; 136 

L. T. 352; 91 J.P.19; 43 T. L. R. 121; 25 

L. G. R. 66, D.C. 
2285a. Effect of agreement between frontagers— 

Frontager not to be liable for maintenance of 

road until taken to by local authority— 

Frontager not entitled to repayment of 

apportioned share of cost of making up road.| 

—Moore v. Topp (1903), 68 J. P. 43; 

T. L. R. 642; 21. G. R. 376, C. A. 
Te 
“TOWNSHIP, COUNTY 
LINCOLN v. SOUTH GRIMSBY TOWNSHIP 
(1921), 19 O. W. N. 576; 58 D. L. R. 
599.—CAN. 

sd. Meaning of ‘‘forming” €& 
“making ” eet.j\—-To ‘“‘form” a 
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‘trect is to alter its natural surface so 
; + | owner & in part by another.—WeEL- | ° ‘ 
Gnder "Afunicipal’ Corpus, “Act, 1020, | KINGTON COREN, &) DEALY, 11929) | (ontoun fo." malo” a. stroct tm 
a, 193 a muni mal corn. ia ompowered N. Z. L. R. 352.—N.Z. | volves ‘adding where noce 
when widening a street, to poquire | PART XUt. SECT. 2, SUB-SHCT. 3. itifolal eurfuoo to, the natural or 
purpose, but if the o i. -}—Sourn GrimsBy Town: | 


to ulre, 
corpn. deems it ex ent, land 


SHIP v. COUNTY OF LINCOLN & NORTH 
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v. DisTRicr COUNCIL OF 
(1929), 8S. A. 8. R. 462.—AUB, 


2816. Add. Annotation ;—Refd. Dennerley »v. 
Prestwich U. D. C, (1929), 141 L. T. 602. 


2818. Add. Annotations :—Refd. BR. v. North 
Worceste 
Hadley, (1929]2 K.B.397. Consd. Dennerley 

.v. Prestwich U. D. ©. (1929), 141 L. T. 602. 


2840. Add. Annotation :—Refd. Crediton Gas Co. 
v. Crediton U. C., [1928] Ch. 447. 


2351. After this case add the following new sub- 
section :— 


vi. Other Cases. 


2351a. Action to recover expenses—Form of writ— 
Names & addresses of owners not known.]— 
Pitfs., being entitled under Public Health 
Acts to recover the expenses of making up 
a road from the owners of the lands abutting 
on the roadway & being unable to discover 
who some of those owners were, issued a 
writ against A., a known owner of some of 
the land, ‘‘ & the owners of certain lands 
adjoining’? the road ‘‘more particularly 
described in the indorsement ”’ on the writ, 
‘‘ whose names & addresses are not known to 
pltfs.”” Upon the summons for directions 
pltfs. desired to amend the writ by adding 
after the word ‘‘ owners”’ the words ‘at 
the time of the completion of the works 
referred to in the indorsement hereon,” & 
they also asked for leave to effect substituted 
service on defts. so described by affixing 
copies of the writ on the respective premises : 
—Held: the writ, in not giving the names & 


addresses of defts. other than A., did not. 


comply with the form of writ which had the 
basis of statutory authority & was prescribed 
by RK. 8S. C., Ord. 2, vr. 3, & Appundix A, 
Part 1; the writ, whether as originally iesued 
or as proposed to be amended, was bad us 
against the persons so sought to be made 


defts., & the words following A.’s name must | ; 
be struck out.—FRIERN BARNET URBAN | 2486. Add. Annotation :-—Refd. 


CoUNCIL v. ADAMS, [1927] 2 Ch. 25; 96 
L. J. Ch. 145; 130 L. T. 649; O01 J. P. 60; 
5L. G. R. 75, C. A. 
23538. Add. Annotations :—-As to (1) Refd. Sundcr- 
d Corpn. v. Priestman, [1927] 2 Ch. 107. 

As to (2) Consd. Payne v. Cardiff R. D. C. 
(1931), 47 T. L. R. 6382 

2357. Add. Annotations :—Apld. Bristol Corpn. v. 
Virgin, [1928] 2 K. B. 622. Refd. Paddington 
B. @. v. Finucane, [1928] Ch. 507. 

2860. Add. Annotation :-—Distd. Dennerley  v. 
Prestwich U. D. O. (1929), 141 L. T. 602. 


2364. Add. Annotations :—Apld. Paddington B. C. 
v. Finucane, (1928] Ch. 567. Refd. Bristol 
Corpn. v. Virgin, [1928] 2 K. B. 622. 


2366. Add. Annotation :—Refd. Friern Barnet 
U. C. v. Adams, [1927] 2 Ch. 25. 

2367a. Form of writ.}—FRierNn BARNET 
URBAN COUNCIL v. ADAMS, No. 235la, ante. 


2367b. ——— Before expiry of time for summary 
proceedings.}—The two remedies conferred 
by Public Health Act, 1875 (c. 55), 8. 257, 
are concurrent, & a local authority need 
not wait till the six months, during which 
the summary remedy is available, have 
expired before ee phat tgp to 
enforce the charge created by the sect.— 
SUNDERLAND CORPN.: v. PRIESTMAN, [1927] 
2 Ch. 107; 96 L. J. Ch. 441; 137 L. T. 688; 
26 L. G. R. 64. 








rshire Assessment Committee, Ez p. | 
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| 2405a. Burial ground ‘‘attached’’ to place of 


worship.]|—The exemption from liability for 
the expenses of private street works given 
by Private Street Works Act, 1892 (c. 57), 
s. 10, to a burial ground ‘‘ attached ’”’ to a 
‘‘place appropriated to public religious 
worship, which is for the time being by 
law exempt from rates for the relief of the 
poor,’’ extends only to a burial ground in 

hysical attachment or contiguity to the 

uilding, & does not include a burial ground 
at a distance, ‘‘ attached ’’ to the place of 
worship in the functional sense that it is 
owned & maintained by the congregation of 
the place of worship for their members.— 
Hoty Law Souru BrovuGcHron Burau 
Boarp v. FattswortTt Urpan DIstTrRIcrT 
CouncIL, [1928] 1 K. B. 231; 06 L. J. K. B. 
713; 137 L. T. 483; 91 J. P. 104; 48 
T. L. R. 619; 25 L. G. R. 324, D. O. 


2409. Add. Annotation :—Refd. Faulkner v. Hythe 
sorpn. (1926), 43 T. L. R. 55. 


2428a. -]—OHATHAM CORPN. v. WriaHt, No. 
2447a, post. 


2430a. ——— -}—CHATHAM CORPN. v. WRIGHT, 
No. 2447a, post. 


2430b. —-— After completion of works.]—When 
an objection is lodged to proposed works 
under Private Street Works Act, 1892 (c. 57), 
s. 7, the local authority must apply under 
sect. 8 to the justices to determine the 
objection before the works are executed. 
After the works are completed, the justices 
havé no jurisdiction to determine an objection 
under sect. 7.—-AULKNER v. Hytie CoRPnN.,, 
(1927} 1 K. B. 582; 06 L. J. K. B. 167; 136 
L. IT. 329; O91 J. P.22; 43 T. L. R. 553 TL 
Sol. Jo. 20; 25 L. G. RB. 60, D. O. 

2432. Add. Annotation :-~Refd. Faulkner v. Hythe 
Corpn. (1926), 43 T. L. BR. 65. 








Dennerley  v. 
Prestwich U. D. C. (1929), 141 L. T.. 602. 


2439a. -—— Sale by owner-——Necessity for demand 
on purchaser—Limitation of action.]—Dcfts. 
being a local authority having duly made a 

final apportionment under Private Street 
Works Act, 1892 (c. 67), 8. 12, of the expenses 

of certain private street works, demanded in 

1910 the amount thus apportioned from an 
owner of land abutting on the street thus 
made up. In 10927 the latter sold the land 

in question to pltf. without having satisfied 
defts.’ demand, & pltf. then proceeded to 
erect houses on the land in respect of which 
he became entitled to a subsidy. Defts. 
thereupon claimed to set off against the 
subsidy the amount of their claim against 
the owners for the time being uf the land 
in respect of the apportioned expenses, 
together with interest thereon :—Held: 
(1) although defts. might have lost their 
right to sue the original owner for the 
expenses they were not prevented from suing 
Itf. as a subsequent owner for the time 
balnig: A demand on such owner was 
necessary to complete the cause of action 
for such expenses & Stat. Limitations did 
not begin to run until such demand had been 
made: (2) on the footing that Real Property 
Limitation Act, 1874 (c. 57), 8. 8, was 
applicable, that sect. did not apply to defeat 
a claim against plitf., the owner for the time 
being, because defte. had no present right 
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Cases 2489a—2466a. Enauisn anp Ewrme Dicxst SUPPLEMENT. =e 
to receive the sum set. off from pltf. until the justices must adopt one of three courses : 


he became owner & twelve years from that - dmcrease the apportionments on the other 
date had not elapsed.—DENNERLEY v. PREST- frontagers to satisfy the balance of £200 ; 
WicH Ursan Disrraicr Counciz, [1930] 1 quash the whole of the a, Seka napa or 
K. B. 334; 99 L. J. K. B. 25; 141 L. T. 602; adjourn the matter, giving the urban sanitary 
94J.P.84; 45T. L. R. 659 ; 73 Sol. Jo. 580; authority the opportunity of considering 
27 L. G. R. 618, C. A. whether they wou d pass & new resolution 
2440a. ——— On default of instalment.}—A lucal increasing their contribution by the £200 
authority had carried out certain street (per CUR.).—CHATHAM CORPN. v. WRIGHT 
improvements, & premises had, under Private (1929), 142 L. T. 431; 94 J. P. 43; 28 
“ei wore Eee (c. 57), 6. bs (1), L. G. R. 4, D. C. 
come charged with the sum apportioned | 94499. Time fixed by order—Reasonable time— 
to them in respect of the pro vementny (hat What must be cofsidered.1 Under sects. 33, 
sum being eS roacpe a bias paid by instalments :— 84 of Cardiff Corpn. Act, 1884, the corpn. 
Held: the local authority, under the powers made an order that a street, not being a 


conferred by Private Street Works Act, 1892 


(c. 57), & 13 (1), & Law of Property Act, highway repairable by the inhabitants at 


large, should be paved, kerbed, etc., within 


1926 (c. 20) 8. 101, had power sell the two months The estimate & plan de ited 
: , hs. posi 
premises, not merely when the whole of the in accordance with sect. 33 of the Act ahowed 
apportioned sum was due, but also when an that under part of the street a sewer was to 
eee was in ee ae v. CAR- be laid by the corpn. while the work was 
7 KB Oe attra eure ue 31), 100 being done, & the order showed that some 
47 a: L. RB. oh a oa ie a ' Nee 2 5 J.P. 173; of the frontagers were required to connect 
AC 1. LR, O82 5 29 LG. B. 607. ) the works which they were required to do 
2443. Add. Annotation ‘—Refd. Faulkner v. Hythe with the new sewer. Certain frontagers did 
Corpn. (1926), 43 T. L. R. 55. 4 : not comply with the order, & the work was 
2447. Add. Annotation :—Folld. Chatham Corpn. done by the corpn., &, after service of notice 
RAAT v. Wright (1929), 142 L. T. 431. <a of apportionment of the expense of the work 
a. ——— -—-.]} An urban sanitary authority, & demand for payment, the corpn. applied 
acting under the Private Street Works Act, to the ct. by originating summons, for a 
1892 (c. 57), resolved to execute certain declaration that the proper proportion of the 
private street works in a street in their eodte of tha work. with brlaceet to date of 
district, & to contribu‘. a certain portion of ayment, was a charge upon the premises of 
the louie thereof, & that in settling the hose frontagers, in accordance with sect. 54 
apportioument of the balance of the. expenses of the Act:—Held: the time fixed by the 
thereof, regard should be had to the greater ardor was fot. in the. circumstances. un: 
or less degree of benefit to be derived from washable’ “nde wan there any avidencs-to 
the works, by the promises of the frontagers, establish that if the frontagers had done the 
& they approved provisional apportionments work themselves the corpn. would have 
on the frontagers which were duly served & hampered them by laying the sewer simul- 
deposited in accordance with the provisions taneously with their work. The frontagers 
of the Act. Two of the frontagers objected were entitled to comply with the order & to 


to the provisional apportionments on their 


premises, before justices, who exp a the restrain any interference with them in doing 


so, but not having so complied, they were 





opinion that the proposed works were not liable for the ex f th k being d 

| $ : pense of the work being done 
URMOCESSALY } thas the estimated expenses for them & the corpn. were entitled to the 
were not excessive; that the premises of the relief claimed.—C'ARDIFF CoRPN. v. CARDIFF 
objectors should not be excluded from the Purp Ice & Cop STorAGE Co., Ltp (1930) 
apportionment ; but they stated that they 95 J.P.11: 29 L. G. R. 29.0 “A” : : 
considered the OY ieee works were un- ve Maes iar eee 
reasonable in that it was not reasonable that | 2466a. Powers of magistrate.|—B. Corpn. 
the objectors should bear the whole of the proposed to execute certain private street 
amounts shown in their provisional apportion- works under Birmingham Corpn. (Con- 
ments. Accordingly they approved the plans, solidation) Act, 1883, ss. 46-50, which were 


substantially identical with Private Street 
Works Act, 1892 (c. 57). The corpn. duly 
complied with the formalities required & 
made a provisional apportionment on resps., 
the frontagers on the street, according to 
their respective frontages. Resps. objected 
that the works were unnecessary. On the 
hearing of this objection resps. called no 
evidence. The stipendiary magistrate held 
that some works were neceseany, but was of 
within the province of the justices. directly opinion that the estimated expenses were too 
er indirectly, to compel the urban sanitary | heavy. He reduced the estimate & ordered 
authority to make a larger contribution than | that one resp. should pay one-half & each 
that which they had already agreed to grant. other resp. two-thirds of the respective sums 

Upon the further consideration of the case, | named in the provisional apportionment :— 


sections, specifications, & estimates of the 
urban sanitary authority, but quashed in 
part the apportionments on the objectors’ 
premises, by reducing each of these two 
ee by £100. They confirmed 
the sa i pagar on the other frontagers : 
—Heid:; the justices had sought to compel 
the urban sanitary authority to increase their 
contribution at the risk alternatively of sacri- 
licing the scheme as a whole. It was not 











... | on the same sido of the road & adjacent | time being ** in Local Government 

PART XIll. mR ans eVneeer: + to tho work donc. Before any steps | Act, 1919, s. 243, meant the owner at 
7 : were taken to recover any part of t. | the time of the commencement of the 

cost defta. ted with the ownershi action, & therefore that defts. were not 
of the land. ‘Thereafter the coun Hable.--ULMAKRRA MUNICIPAL COUNCIL 
brought an action against them to | v. NuTarRas (1939), 28 & RK. N. 8. W. 
recover half the cost. of the work :— | 501; 46 N. S. W. W. N. 179; 9: 
Held: the words “the owner for the | L. G. R. 80.—AUB. , 
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80. Ouner at me of commencement 
of action.}—A municipal council did 
vertain. kerbing, & ttering 
work in a pubtic road. At that time 
defta. were the joint ownere of land 





Héld: inasmuch as the corpn. had not 

- yeaolved that the apportionment should be 
on any basis otbce than frontage, the 
stipendiary magistrate could not direct an 
apportionment on any other basis. Subject 
to that limitation, he must consider & 
determine, upon evidence, whether the pro- 
posed works plane in any, & what, Soa ie 
unnecessary, & must have regard to a 
alternative proposals, if resps. made ane 
supported them by evidence, & to the cost 
thereof.—BrkRMINGHAM CORPN. v. MOTHER- 
GENERAL OF CONVENT OF SISTERS OF CHARITY 
oF St. PAUL (1927), 91 J.P. 186; 447. L. R. 
31; 25 L. G. R. 517, D.C. 


2470a. ——~ Nat mor 66 of pews & vaults in & 
under church.|-——CHORLTON UPON MEDLOCK 
(CONSTABLES & DURGESSES) v. WALKER 


(1842), 10 M. & W. 742; 
7J.P.162; 152 E.R. 671. 


2528. Add. Annotations :—-As to (1) Consd. Salis- 
bury Fordingbridge District Drainage 
Board v. Southern Tanning Co. (1920), Ltd., 
{1927]2 K. B. 566. As to (2) Consd. A.-G. v. 
Sharp (19:0), 990 L. J. Ch. 441. Refd. Musical 
Performer:’ Protection Assocn., Ltd. v. British 
7 alasaaelae Pictures, Ltd. (1930), 46T.L. R. 


12 L. J. Ex. 88; 


2534. Add. Annotations :—Consd. A.-G. v. Sharp 
(1930), 99 L. J. Ch. 441. Refd. Musical 
Performers’ Protection Assocn., Ltd. v. 
British International Pictures, Ltd. (1930), 
46 T. L. R. 486. 

2672. Add. Annotation :—Refd. A.-G. v. Sharp 
(1930), 148 L. T. 867. 

2575. Add. Annotation :—Consd. A.-G. v. Sharp 
(1930), 99 L. J. Ch. 441. 

2580. Add. Annotation :—Consd. A.-G. *. Prices’ 
Tailors (1928), Ltd., [1930] 2 Ch. 316. 

2580a, Conversion of two shops into one. j-— 
Defts., who had purchased two houses with 
the shops on the ground floors projecting 
towards the street on which the premises 
fronted a few feet beyond the exterior walls 
of the two upper floors, submitted to the 
local oe plans of some proposed 
alterations. ese consisted in the main in 
the eneee is of the two shops into one 
continuous shop with a single entrance from 
the street in a new position. The local 
authority took the view that the proposed 
alterations amounted to taking down the 
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front of the premises for the purpose of re- 
building, so as to entitle them to prescribe a 

new building line under the Public Health 
Act, 1875 (c. 55), 5s. 156. Pad therefore 
refused to approve the a & called on 
defts. to set the ground aie font back to 
the existing exterior walls of the floors above. 
Defts. having refused to comply, this action 
was brought on the relation of the local 
authority & pltf. moved for a declaration 
that defts. were not entitled to build beyond 
the prescribed line & for an order on them to 
remove so much of the new front of the shop 
as projected beyond that line :—Held: the 
local authority no power to prescribe a 
new building line under sect. 165, because 
(1) on tho true construction of the sect. “ the 
front ” included the exterior walls of the two 
upper floors as well as the exterior wall of 
the ground floor, & (2) in any case the 
alterations made to the premises did not 
amount to taking down the front of the 
ground floor.—A.-G. v. Pricas® TArLors 
(1928), Lirp.. [1930] 2 Ch. 316; 99 L. J. Oh. 
511; 143 L. T. 416; 04 J. P. 226; 29 
L. G. kt. 15, C. A, 

2580b. -——_ ** Front ’’ of the premises-—What 
included.]—A.-G. v. Pricus’ TArLoRs (1928), 
Lrp., No. 2580a, ante. 

2591a. Meaning of ‘‘new  bullding ’’—-Recon- 
structed building not included.|——BALLARD 

v. Llorron’s Esrarn, Lrp. (1926), 24 L. G. BR. 

499, ID. ©. 

2592a. Meaning of ‘‘erections’’ & ‘* obstruc- 
tions ’*’ — Includes petrol pumps.] -— Clause 
36 (a) of a town planning scheme, provided 
that ‘‘where a )uilding line is shown 
upon the map (prepared for the scheme) 
in respect of any existing street or proposed 
new street no building or ercction other 
than boundary walls & fences shall be 
erected or set up nearer to the street than 
such building line.’ Clause 40 (b) of the 
scheme pr ovide d that “ no post, rail, fence, or 
other obstruction shall he erected in front of 
any shop or business premises in advance of 
the building lines fixed by clause 36, clause 37, 
clause 39 or this clause.’’ Clause 70 of the 
scheme provides penalties for breach of these 
clauses. Applt., who was the proprietor of a 
motor garage, which was situated in an 
existing strect for which a building line was 
shown on the map referred to in the scheme, 


PR eee mete ee eee a ae ae lk YE a Ne Oa nea Cee Spe me a FO ORR te net ape a ANE Smee, RS moe 


ro 510 1928) ‘Vv. L. at. 312; (1928) | xisling entrance a narrow road---Over 

PART XIII. spelen ee : Argus Le it t73-—-AU land of third party.}— Rost, v. BYDEN- 
sd. Single sc or ree names WAM LOCAL ADMINIATRATION KALTH 
te +5: tr pe fo Before works | wow (1928), 49 N. L. It. 203.8. AF. 


communicating with one another— tight 
of authority to recover cost from owners.) 
—A munici council in proceedi 
under Lo ovt. Act, 1025, es. 526, 
5237, may property adopt a & as fication, 
estimate & heme ribution of 
the cost of "forming, levelling, ¢ 
several streete colamunicating with one 
another & enforwe payment of a 
proportionate part of the cost of the 
whole acheme against the owner of 
premises adjoining or abutting on 
one or more only of such streets.— 
MacGowan v. ST. K1iLpa Crry, [1928] ii 
V.L. Ne 462; (1028] Argus L. "R. 254. 


sh. Bye-law a 
law passed b 


not been acd 


—-AU before the bye-law was passed.- 


se. “* Opening or eoeoer eae new La Sax 


eae What anwunis to.|--- Re 
i & Savunpmrs, [1931] 2 
D i. Te $40.—CAN, 


Cuapecs & 
2 


of: piesa 
sf. Notice to core CHAPPUS 
ks TOWN, “tibash a 2p kh. 
Defeetive notice ices Byecg ont ? CAN. 


acribed. period, Gan DEaN 
CoRPN., t. Recwewr (it (1928), 40 C. L. R. 


entered upon.}--VUNN v. BRAYBROOK 
SHIRE, yea toa Vv. I. 
Argus L. ht. 286.—AUB8. 


PART XIIL. SECT. 2, SUB-SECT, 6 


uthorising 

street— Before land acoured: een 
the council of a town 
authorising the opening & improving 
of a street shown upon a tered 
Ped as a jJocal improvement under 
ocal Improvement 
235, was held not to be invalid or 

J because the land for the «treet, 


DL. R. 950% 68 O. L. R. 140.—CA 


sk. Bye-law providin, for despa roa 
alke-~Streel not opened-— Ultra 


sl. han P entrance to new stree-— 
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R. 454; (1928) sm. Bye-law phi purt of road 
allywance ~-No alternative way of access 

to private land—Invaltd. )~GILMORE v. 

6.-—B. | WESTMINSTER, (1920) 4D. L. 1; 


64 0. L. HR. $44.-—CAN, 


PART XIII. SECT. 2, SUB-SECT. 6.-—D. 


b i. ----— Lota bordering on navigable 
rtver. }—Land Registry Act, c. 23 of 
1906, 8. 68, dealing with the sub- 

division of land into town or otber lots, 
provides: inter alia, that, in case a lot 
rordern on the shores of any navigable 
water, strects leading to & continuing 
to such water must be shown at a not 
areal distance 4 apart than 800 feot :— 
eld: the object of the section was 
to require laud epune Ss on navigable 
waters to be sub ad ae 
rovide straight & enntiakous GCOCHA 
te ue Ply ice! at intervals of not lees 
0 feet.—Re LONSDALE EaTATE 
9 B,C. It. 366.—-CAN. 


opent of 
yVG- 


ct, 1t. 8. O. 1927, 


by the wore: 
“LY TOWws. (i926 


& LA Sate 
Rh. 950; G2 


than 6 
(1907) J 


SUB-SECT. 8.—IMPROVEMENT LINE IN 


| 2619. Add. Annotation :—Apld. A.-G. & 





erected two petrol pumps in a forecourt in 
front of his premises, which was nearer to the 
highway & abutted thereon & was in advance 
of the building line shown upon the map & 
between that building line & the front 
boundary of the premises:—Held: the 
pumps were “ erections '’ within clause 36 (a) 
of the scheme & also ‘ obstructions ”’ within 
clause 40 (b), & applt. had been rightly con- 
victed of offences under those clauses.— 
SOCKENEE v. ABBOTT (1926), 24 LL. G. R. 444, 


2502b. Building already erected when building line 


prescribed—Right to compensation—In re- 
spect of restriction on future extensions. j-— 
SorRRpyY CounTy CoUNCIL v. OATERHAM 
se ma Lrp. (1930), 94 J. P. Jo. 
189, D.C. 


STREETS. 


For . ‘‘ Public Health Act, 1876,” read 


‘“‘ Pwblic Health Act, 1925.” 


2592c. “ Erection ’’--What amounts to.]—Held: 


the object of Public Health Act, 1925 (c. 71}, 
s. 33, is to facilitate the widening of streets 
by enabling local authorities to prescribe an 
improvement line to which buildings will 
eventually be set back, & it is contemplated 
that the authorities will for that purpose 


2592d 


Cases 2502a—2644a. .ENGLIsH AND Empire Dicest SUPPLEMENT. 


then exercise the power conferred on them by 
Public Health Act, 1875 (c. 55), s. 154, of 
purchasing premises. In order not to in- 
crease the burden of compensation which the 
exercise of that power involves, Public 
Health Act, 1925 (c. 71), s. 33 (5), enacts 
that no new erection can be placed on the 
street side of the improvement line. Resps.’ 
shop had in 1908 been moved back, leaving a 
aved forecourt in front of the shop so moved | 
back upon which they used to expose their 
goods, After an improvement line had been 
prescribed in 1927, resps. again enclosed the 
forecourt into the shop, bringing the shop 
front back to its old level, which was beyond 
and on the street side of the improvement 
line :—Held: this was a ‘‘new... erec- 
tion ’’ within sect. 33 (5).—SITTINGBOURNE 
URBAN DISTRICT COUNCIL v. LIPTON, UID., 
[1931] 1 K. B. 589; 100 L. J. K. B. 109; 
144 L. T. 241; 95 J.P.18; 47T. L. R. 120; 
29 L. G. R. 83, D. C. 
- ——— -—— Increase of burden on local 
uthority.]—SITTINGBOURNB URBAN  DIs- 
pear CoUNCIL v. Lipron, Lrp., No. 2592c, 
a 


2596. Add. Annotation :—Generally, Retd. Salis- 


bury & Fordingbridge District Drainage 
Board v. Southern Tanning Oo. (1920), Ltd. 
[1927] 2 K. B. 566. 


Part X1V.—Footpaths. 


Public Trustee v. Woolwich Metropolitan Borough Council 
(1929), 93 J. P. 178. 


ee cette STS em ER ce eee He tet 


Part XV.-—Bridges and Approaches thereto. 


2680. Add. Citation :—95 I. J. Ch. 86. 
2644a. Agreement to maintain bridge over canal--- 


Extent of duty—-Tow-path raised to avoid 
flooding—-Whether council bound to raise 
bridge. |—The construction of a canal involved 
the interception of a certain public road; & 
the canal co., in accordance with its statutory 
obligations, carried the road over the canal 
by means of a bridge. The canal subse- 
quently became vested in a railway co., who 
were required under sect. 17 of the Regula- 
tion of ilways Act, 1873 (c. 48), to keep 
the canal open & navigable. At a later date 
the railway co. entered into an agreement 
with the county council having jurisdiction 
in the locality under which the council agreed 
to remove the bridge & to construct a new 
bridge in substitution therefor ; & the council 
covenanted that they would ‘‘ from time to 
time & at. all times thereafter well & suffi- 





ciently maintain & repair the new bridge & 
the roadway & footpaths upon the same & 
the approaches thereto.” The agreement 
Sanaa for a headway of six feet between 
he arch of the new bridge & the-towing-path 
passing under it. The bridge & the neigh- 
bouring part of the canal for considerable 
distances on both sides of the bridge were in 
@ mining area which had been subsiding for a 
long time prior to the agreement; & within 
sixteen years thereafter, owing to further 
subsidences, there was a general sinking of 
the bridge & the towing ath. As, 
however, the water level remained the same, 
the railway co. found it necessary, in order 
to avoid flooding, to raise the towing path, the 
resulting effect being that the headway 
between the bridge & the towing path was 
reduced to four feet six inches, which was 
insufficient for the convenient working of the 





PART XV. SECT. aoe 1.—A. 
a). 


di. —-—- -—-—.}—Upon an applica- 
tion to a county ct. judgo for an order 
declaring a bridge about to be built 
across a stream to replace a bridge 
that had been carried away by a storm, 
to be a county bridge, the sole question 
was whether the bri was or wowd 
bo “ of a greater length than 300 feet ” 
within sect. 458 of the Munic! Act. 
Beforo the approaches on © west 


side of the bridge were constructed, 
the waters sometimes crossed the 
highway considerably west of a point 
300 feet west of the eastern bank, & 
an embankment that far west was 
rendered necessary on account of the 
waters overflowing the highway & 
being then constructed, became part 
of tho highway :—Held: the embank- 
mont was rendered necessary within 
the moaning of the Act & the bridge 
was therefore of greater Naa es than 
3800 feet.—Re PICKERING & ONTARIO, 


24. 


[1930} 1 D. L. R. 820; 64 O. L. R. 
611.—CAN. 


d fi. ——.]—He Sanpusk CREEK 
Bawen (Ont.), (1986) 3 D. L. R. 363.— 


PART XV. SECT. 2, SUB-SEOT. 1.— 
. A. (b). 


pi. —— ——— ———. + Re CaLEDONIA | 
& HaLpmanD (1912), 22 0. W. R. 
; 3 O. W. N. 1654; 6 D. L. R. 


961 ; 
267.—CAN 


canal :—Held: the covenant on the 
defte. to ‘“ maintain” the bridge did not 
impose upon them an obligation to raise the 
bridge so as to obtain the six feet of clearance 
for the use of the water way, even although 
ltfs. had found it necessary to raise the 
wing path.—Great WESTERN Ry. » 
MONMOUTHSHIRE CouNTY CouNcIL (1929) 
94J.P.6; 271. G. R. 569, C. A, 


2650. Add. Annotation :-—Refd. A.-G. v. Hornsey 
B. C. (1926), 43 T. L. R. 92. 


2661. Add. Annotation :—As to (2) Distd. Great 
Western Railway v. Monmouthshire County 
Council (1929), 94 J. P. 6. 

2705. Add. Annotation :—Refd. Manchestcr Corpn. 
vw. Audenshaw & Denton U. D. Councils 
(1928), 139 L. T. 509. 

2708a. Dock swing bridge—tLiability for main- 
tenance.|—Plitf. was injured by tripping 
over a nail projecting from the footway of a 
swing bridge which defts., the Port of London 
Authority, were under a statutory duty to 
maintain in repair, & which the public had 
a@ right to use only when it was not required 
to be swurg open for dock traffic. The 
cause of tle accident was the failure of defts. 
to maintain the footway in good condition. 
In an action for damages :—Held: the 
swing bridge was not a highway & defts. 
were not in the position of a surveyor of 
highways, & therefore defts. could not avoid 
liability on the ground of nonfeasance or on 
the ground that a surveyor of highways is not 
liable to pay damages to persons injured by 
his neglect of duty, & pltf. was entitled to 


. 
b 


recover.—GUILFOYLE v. Porr wir LONDON | 


AUTHORITY (1931), 05 J. P. 2173 48 2. DL. R. 
55; 75 Sol. Jo. 763; 29 L. G. R. 652. 

2712. Add. Annotation :—Refd. Manchester Corpn. 
v. Audenshaw & Denton U. D. Councils 
(1928), 139 L. T. 509. 

2716. Add. Annotation :---Apld. Manchester Corpn. 
eigen U. C. & Denton U. C., [1928] 
Ch. 7638. 


PART XV. SECT. 2, SUB-SECT. 2.— | 
e ( ¢) ° 





—_ ete nme tr ee caren Oa ee 


o i, -—— Transfer of arca to muni- 

peated a ar tf co. constructed | 
& tained a bridge & approaches : 
by which a road was carried across | 
their railway. ‘Tho area in which the 
bridge was situated was subsequentl 

annexed to a burgh, & the burg 

authorities called upon the co., as 
frontagers to a private strect, to con- 
atruct a paved footway along one side 
of the road :—Held: assuming that 
the co. were frontagers to 4 pee 
street, Burgh Police (Scotland) Act, 
1903 (c. 33), 8. 16, had not, either 


k |. 


| 
WAYS DEPT., 





expressly or by implication, altered or 
extended these obligations.—-~MAGis- 
TRATES OF LEVEN v. LONDON & NORTH 


PART XV. SECT. 3. 


- Apportionment of coat-- 
Bridge acrosa railway.)—PUBLIG Hich- 
ONTARIO 0. 
Paciric Ry. Co. (CLAPPISON BRIDGK 
Casm) (1924), 30 Can. Ry. Casa. 5. 
CAN. 


-- - Bridye over boundary | 244 
river.J—-In order to give jurisdiction 
to tho Municlpal Comr. to apportion 


Vol. XXVI.—Highways. Cases 2644a—2787. 


art of | 2717. Add. Annotation :—Apld. Manchester Co 


n. 
v. Audenshaw U. C. & Denton U. O., 1988] 
Ch. 763. 


2719a. ——- Damage by locomotive passing over 
bridge—Locomotive Act, 1861 (c. 70), s. 7.]— 
In respect of actual damage to a bridge, as 
distinguished from consequential loss, the 
liability to repair is imposed upon tho owner 
of the locomotive if he has the charge of it at 
the material time, but if some person other 
than the owner has the charge of it, the 
liability is upon that person. The above 
sect. does not make the owner & such other 
person jointly & severally liable for that 
damage.—-SOUTHERN Ry. Co. v. Gosporr 
Coren., [1926] 2 K. B. 89; 95 L. J. K. B. 
5645; 90 J. P. 161; 70 Sol. Jo. 651; varied, 
- (1927) 1 K. B. 331, C. A. 


2766a. Liability of borough council—Bridge built 
since 1835—-Public Health Act, 1875 (c. 55), 
s. 4.)—In 1882 seven streets were, in the 
course of the development of an estate, 
carried across a river on iron girder bridges. 
These streets subsequently became highways 
repairable by the inhabitants at large. An 
action was commenced by the A.-G. against 
the local authority for a declaration that they 
were liable to repair & keep in repair these 
seven bridges :---Held : having regard to the 
fact that the word “ street,”’ as defined by 
the above sect., includes, if this is not incon- 
sistent with the context, any bridge, not 
being a county bridge, pltf. was entitled .to 
the declaration.-—A.-G.v. HorRNsty Boroven 
CouNcIL, [1927] 1 Ch. 331; 96 L. J. Ch. 164; 
136 L. T. 502; 91 J.P. 61; 45 T. LR. 92; 
70 Sol. Jo. 1197; 25 L. G. KR. 260. 

2782a. ——-- Against Port of London Authority-— 


| Dock swing bridge. ]-—GQUILFOYLE v. PORT OF 
LONDON AUTHORITY, No. 2708a, ante. 


Add. Annotation :~—.48 to (3) Refd. A.-G. v. 
Flornsey B. C. {1026), 43 T. L. R. 92. 





| 2787. 


eect 





Ae rn me 


the costs of building a bridge over a 
river or stream forming tho boundary 
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betwecn two municipalitics, the latter 
inust previously bavo agrced to oon- 
struct the bridge. 

| ‘Tho power of a municipality to con: 
tract with another municipality to 
build by joint uction such a bridge 
must be excrcised by byo-law.— 
RURAL MONIGIPALITY OF PORTAUEB LA 


CANADIAN | pear v. ORAL MUNICIPALITY OF 


CakTIBR, [1995) 4 D. L. BR. 1036 5 
925} S&S. ©. bk. OL; ay., [1924] 
4 DD. L. R. 601 ; 11924) 3 e W. I e 


: an. i. 405; revay., 
(1924) 1 D. L. R. 775; [1024] 1 
WwW. Ww. It. 225.—CAN. 


Vol. XXVII. Cases 20—219. 


HUSBAND AND WIFE. 
Part |.--Contracts to Marry. 


Add. Annotation ‘—Refd. Skipp v. 





breach of ier ie of marriage abates on the 

the alleged promisor & cannot be 
continued against the exors. of the deceased 
roved. Such 
age must arise directly or naturally 
out of the transaction between the parties 
to the breach & must relate to matters within 
the contemplation of the parties at the time 
the alleged promise was made.-—RILEY v. 
Brown (1929), 98 L. J. K. B. 7389; 142 L. T. 
42; 45T.L. 2.613; 73 Sol. Jo. 499. 


Add. Annotation :—As to (3) Refd. Cohen v. 


Add. Annotations :—-Refd. Cohen v. Sellar, 
[1926] 1. K. Ib. 586; Riley v. Brown (1929), 


Cohen v. Sellars 


217a. Husband of mother’s deceased illegitimate 


OTITHWRWISE LOVE _ v. 
RESTALL (192), 45 '!. L. R. 518; 73 Sol. Jo. 


20. Kelly 
(1926), 42 T. L. R. 258. death of 

26. fAo08 ies ao Cohen v. Sellar, unless 8 ecial damage can be 

30. Add. Annotation :—Refd. Cohen v. Sellar, : 

{1926] 1 K. B. 536. 

36. Add. Annotation :—Refd. Guy-Pell v. Foster, 
{1930] 2 Ch. 169. 

88. Add. Annotation :—Refd. Riley v. Brown 
(1929), 98 L..J. K. B. 789. - 

39. Add. Annotations :—As to (2) Apld. Riley v. ee OR11 Ke ‘ 
Brown (1929), 98 L. J. K. B. 739. Generally, Bi ahclalel ema tia 
Refd. Cohen v. Sellar, [1926] 1 K. B. 536. 87. 

40. Add. Annotation :—As to (1) Consd. Riley v. 08 L. J. K. B. 739. 
serve th (202 0)) BB dai ds tee eae 180s 114, Add. Annotation :—Refd. 

40a, —— ——.'-—An action for damages for (1926] 1 KK. B. 536. 

Part Il.—Marriage. 

123. Add. Annotations :—Relfd. Gottliffe v. Kdel- 
ston, [1930] 2 K. B. 878; Inverclyde ». sister. |—RESTALL 
Inverclyde, [1031] P. 29. 

127. Add. Annotations :—As to (1) Refd. Nach- 385. 


imson v. Nachimson, [1930] E.. 2:7. As to 
(2) Refd. Republica de Guatemala ¢. Nunez, 
[1927] 1 K. B. 669; Inverclyde tw. Juvercly de, 
[1931] P. 29. Generally, Refd. Sloggett v. 
Sloggett, [1928] P. 148. 


on is ake A OR we then an 


219. 
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After this case add _ 
.}—See, now, Marriage Act, 1885 (c. 54), 





8. 2. 


en RR ee re mI Rt named titel 16 LOR ran tee 


PART I. SECT. 6, SUB-SECT. 1.~—A. 


30 fi. ——-.+—-MuUNN v0. HAAnT 
(1926), 37 B. O. R. 71.—CAN. 


PART I. SECT. 6, SUB-SECT. 5. 





vr i. ——,J]—In an action for 
breach of promise of marringe, corro- 
boration may be found in circum- 


stances which according to ordinary 
experience would be accep as 
showing that the relationship of 
ersons existed between the 
parties, but evidence of the most 
affectionate relations between a man & 
mistress is no evidence at al] from 
which the ct. might draw the con- 
clusion that the relationship of engaged 
persons existed.—Sawpon_ v. DALE 
(1929), 29 S. kh. N. 8. W. 573; 46 
N, &, W. WwW. N. 196.—AUS. 


PART I. SECT. 7, SUB-SECT. 1. 


sa. Not facta discovered subsequent 
to breach.}—SwyrRira vo. VACULCHIK 
(Alta.), (1926) 3 W. W. R. 795.—CAN. 


PART I. SECT. 7, SUB-SECT. 5. 


88 fi. ——— Necessity to plead dy waco 
—-The fact that in an fon for breach 
of promise of marriage the trial judge 
found that both pa fes had repented 
the pice Cunt ths aarecteent hae toon 
e plea e agreemen een 
rescinded by mutual consent before 
any breach thereof, there being no 
jon in such finding that they 

bh translated their feelings into the 
performance of any act or acte which 
would terminate the contract whether 
b mutual consent or otherwise. 
here in such an action deft. wishes 
to contend that pitf. was not ready 





eee acerca rece any RACE eC  TEE  — CTC SESET 


formance 1s 


& willing to marry bin, he should tu 
his defence plead that specifically as 
a condition precedent & allege its non- 
performance; Otherwise ita duc per- 
resumed .—-LAFAYETTE v. 
VIGNON, [1928] 3 D.L. R. 6133 (1928) 
2W.W. Kt. 506.—-CAN. 


PART Il. SECT. 3, SUB-SECT. 1. 

131i. Necessity for voluntary con- 
serd.i-- Sonus v. Sopusn, (19st) 2 
W. W. R. 900.-—CAN. 


PART II. SECT. 3, SUB-SECT. 3. 


142 1. General rule.J-—KAWALUK %. 
KAWALUK (Sask.), [1927] 3 D. L. R. 
493.—-CAN, 


PART Il. SECT. 4, SUB-SECT. 5. 

177 i. Effect of—Marriage votd.)-— 
Where in an action for a decree of 
nullity of marringo it is proved that 
at the time of the marriage a person 
to whom deft. bad been legally married 
was still alive & there is nothing to 
show that this Sart marriage had ever 
been dissolved, the decree will be 
granted.-—ENGLIBH v. ENGLISH, er 
1D.L. R. 419; (1928) 1 W. W. R14. 


— 


PART i. SECT. 5, SUB-BSECT. 2.—A,. 

fi. ——-.}-—A marriage between an 
uncle & bis nlece cannot be lawfully 
solemnised in Alberta whether the 
parties are domiciled in the province 
or elsewhere.—He SkemLer & Mackin 
(A'ta.), (1929) 4 D. I. H. 478; 2 
W. W. R. 645.--- CAN. 


PART II. SECT. 6, SUB-SECT. 1. 


sb. Failure to comply with require- 
ments-—Effert of.j~-Although a Iaar- 


1 


dave Heence, the publication of bannes, 
or the consent of parents is mado bys 
Statute a prerequisito to the solemnisa- 
tion of marriage, the non-fulfilment of 
sald requirement does not render a 
inarrlage void or voidablo, unless the 
statute expressly or by clear necessary 
intemdment so provides; & even the 
fact that the statute prohibits under a 
oat other than nullity solemnisa- 
tion without observance of the require- 
troent does not imply nullity. The fact 
that & marriage war aolemmnised without 
the Heence or publication of banns 
reguired by sect. 3 of Marriage Act, 
1924, dons not insko the marriage void 
or voldable.—-WvimE (OTHERWISE 
PATYON) v. Patran, [1930] | W.W. R. 
ate 1 DL. R. 747; 248. 7. It. 284. 


(ad; 


PART II. SECT. 6, SUB-SEOT. 2. 

t be ree ee In Dew, 1928, a 
woman brought an action of declaruator 
of marriage against the representatives 
of a man who bad died tn Sept. of that 
year, averring that a reeee had been 
entered into between them by declara- 
tion de praesentt in Doc. 1822. 1t was 
proved that the parties had for many 
years prior to that date been on terms 
of intimate friendship, & that deceused 
had more than once proposed marriage 
to the pursuer. On Dec. 28, 1922, at 
an hotel at which the partics were 
staying, they ctuted tn the presence 
of three witnesses that they accepted 
one apother a; husband & wife. A 
document attesting the ma was 
signed by the partics & by the wit- 
nesses. The pursuer & tho thice 
witnesses to the document deponed 
that the interchange of consent was 
serious, & was intended to constiv-ate 


Cases 335— 583. 


385. Add. Annotation :— Refd. 


Nachimson, [1930] P. 217. 








446. Add. Annotation :—Refd. Nachimson vv. 
Nachimson, [1930] P. 217. 
458a. |The detail & strictness of Marriage, p 


standard from that re 


deserted. In civil cases, 


marriage, & that no other person was 
present at the ceremony. On _ the 
other hand, a witness B. deponed that 
she was present d part of the 
ceremony, & that the proeee were 
of the naturo of a joke. At the date 
of this ceremony the deceased was 
seventy-six & the pursuer was about 
forty. The pursuer & one witness 
‘dopened that the parties occupied the 
same bedroom after the ceremony. 
The witness B. gave evidence to the 
contrary effact. 

' Ihe parties did not take up residonce 
together. The pursuer continuec to 
carry on her profession as a teacher 
under ber maiden name. Several wit- 
nesses deponcd that deceased had 
pateeduey ly ‘introduced the pursucr 
to them as his wife. Other witnesses 
gave evidence that deceased had 
denied that he was married to the 
pursucr. Deceased died on Sept. 2, 
1928, leaving about £20,000. In bis 
will, mado two days before his death, 
ho loft the purauer a legacy of £200 
under her maiden name :—Held: the 
exchange of serious matrimonial con- 
sent had been clearly established by the 
document & the ovidence of the 
pursvier & the three witnesses thereto, 
& the subsequent conduct of the parties 
did not displace this conclusion.— 


DUNN vw Dunn’s $=TRUSTERS, [1930] 
S. Cy 131.-——SCOT. 
t ii. ----—— Subsequent belicf by, ies 


party that marriage invalid.j—Mere 
consent. makes marriage, & the validity 
of the contract is not affected by the 
fact that one of the parties subse- 

uently forms an erroncous view that 
it was invalid for lack of some formality. 
oon v ELDER, [1930] 8S. C. 68.-—: 


PART II. SECT. 7 SUB-SECT. 3.—— 
C. (b). 
© i. ——-- Partics within prohibited 


degrecs.}---Where it is disclosed to an 
issuer of marriage licences that there 
is a legal impedimont to the proposed 
marriage by reason of the relationship 
of the appcets. by consanguinity he 
nots properly, in refusing to Ro the 
licence.—- Re SKIDLER & MackIE ( 

(1929) 4 DL. R. 478; aw, . R. 645. 


—CAN, « 


proof of a marriage required in a criminal 
prosecution for bigamy is of a totally different 
uired before a m. 

trate who is dealing with the question of he 
maintenance of a wife alleged to have been 
where there is 
evidence of the fact of a ceremony of 
marriage, followed by cohabitation of the 
parties, everything necessary for the validity 
of the marriage will be presumed in the 
absence of decisive evidence to the contrary, 
even though it may be necessary to presume 
the grant of a special licence. 
of impeaching the factum of a marriage & 
the presumption of law semper presumitur 


Nachimson  v. 
party. 


Statement in Halsbury 


EneuisH aND Empire Dicrest SuprLeMENT. 
pro matrimonio, lies upon the impeaching 


’s “The Laws of 


England,” Vol. 18, Husband & Wife, Part IT., 


492 ; 
91. 


580a. 


The burden post. 


REET ET EEE NR «att 


PART II. SECT. 7 eaiasiaacktan 5.— 
- (a). 
gi. Formal consent filed after 
marriage— Verbal consent fe before.) 
——LE acter wes v. ARROW- 
AMITH, {1931] 2D. L. R. 608; 1 
. W. R. 616.—CAN. 





PART II. SECT. 8, SUB-SECT. 2.—A. 


sa. Marriage of Doukhobortst.j}— 
CHERNENKOFF ¥v. CHERNENKOF?D, [1930] 
es W. RR. 1653; 3D. L. R. 1001.-- 


PART II. SECT. 8, SUB-SECT. 4. 


sb. Under Indian Christian Marriage 
Act, 1872—Between Roman Catholics.) 
—A civil marriage contracted before a 
registrar in accordance with the pro- 
Vertiar pe of Indian Christian Marriage 
Act, 1872, by persons LAG rin, Ben the 
ora Catholic faith is valid & loga 

‘hat Act deals with tho forms ay 


solomilen tion of marriages of ail 
Christians in India, inclu Roman 
Catholics.—SaALDANNA v. SALDANHA 


(1929), I. L. R. 54 Bom. 288.--—-IND, 
PART IJ. SECT. 9. 
so. Marriage in foret State—, 
Celebration by person wi power to 


do 80.)—-MELLEN v. DOBENKO, [1927] 
aan L. R. 1128; 61 0. L. R. 340.— 


PART II. SECT. 10. 


—-— —— Marriage Act, R. S. A 

c. 21 et gs. 20. The above feo 
oanno appl y to an alleged marriage 
of which there was no solemnisation 
whatever. other than the purchase of 
two wedding rings from an issuer of 
marriage licences & the placing of of ene 
of them on a finger of cach of 
parties, who did not belong to any coe 
or nationality which recognises this 
proceeding as a wala poATEAgo cero: 
mony.— PFTScHI. Buon (Alta.), 
1926) 4 D. L. Ro 1185; 11926) 3 
Vv. W. R. 598.—CAN. 


PART Il. SECT. 11, SUB-SECT. 1. 


e i. -}—The doctrine, that 
a person who goes through a form of 
marriage must be Papas Ms have 
acted innocently & legally & that, 


bi. 
1922 








ara. 604, a 
Sprvack (1930), 99 L 
94 J. P. 91; 
Sol. Jo. 1565; 28 L. G. R. 188; 29 Cox, C. C. 


510. Add. Annotation :—Refd. Skipp v. 
(1926), 42 T. L. R. 258. 


5386. Add. Annotation :—Apld. Spivack v. Spivack 
(1930), 99 L. J. P. 52. 


568a. ———.}SPIVACK v. SPIvACK, No. 453a, ante. 
——.]—RALSTON v. RarsTon, No. 2293a, 


583. Add. Annotation :—Consd. 
Nachimson, [1930] P. 217. 





roved.—SPIVACK v. 
- P. 62; 142 L. T. 
46 T. L. R. 248: 74 


Kelly 


Nachimson vv. 


until this presumption is rebutted, it 
must prevail over the presumption 
that a first husband or wife whose 
deaths. was not proved, but who had 
not been beard of for over seven years 
before the sccond marriage, was alive 
at the time thereof, can havo no applica- 
tion where it is found that tho person 
relying on such doctrine did not act 
in innocent good faith in going eheanan 
the form of a second marti ee 

IRWIN v. IRWIN (Man.), (eee? D it 
po ; (1926) 1 W. W. 849.— CAN 


Compiiance with Aaetiice 
det 21 (t (b).]-—-MoGinn v. ELLERTON, 
ELLERTON v. ELLERTON, [1925] 2 
D. L. R. 1136; [1925] 1 . WwW. 
062.—CAN. 


PART II. SECT. 11, SUB-SECT. 2.— 
B. (a). 


478 i. Many years.)—P., a Natal 
native,from about 1897 until just before 
her death in 1916 cohabited con- 
tinuously with A., a half-caste woman. 
When the cohabitation be A. had 
a husband, who was atill living. 
was evidence to to show that P. & A. 
had both said before 1902 that they 
were not married, & there was no 
evidence of any rogistration of a 
marriage betwoen P. & A. There 
was some evidence that P. & A. were 
reputed to be man & wife since the 
birth of their five children, all of 
whom had been brought up & educated 
by P.’s brother C., who had treated 
them as his nephews & nieces :—Held : 
the evidence adduced was not strong 
enough to rebut the presumption of 
marriage arising froin the lengthy 
cohabitation of - & ree eee v. 


PART II. secs be iaalias ioe 2.— 


§21 iv. 
PRoup, [1926] 3 D. L. R. 6 
S. C. R. 599.—CAN. 





air v. 
; [1926] 


PART Il. SECT. 11, SUB-SECT. 2.—E. 


658 ii. ———. + DaHLBERG v. Sw 
son, [1927]} 3 D. L. R. 669; gah a 
W. W. R. 617; 21 Saske L. 388.— 


cae 


a 
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Part 1_—Personal Rights and Obligations arising from 





595a. 


for the pa 
deed, but 


tenance. 


Bankruptcy of husband.]—The bkpcy. 
of a husband who has entered into a 
separation deed is an answer to any claim 
ent of agreed sums under the 
oes not convert his wife’s agree- 
ment to live apart with an allowance into 
an agreement to live apart without main- 
Her right to that maintenance is 
not in contract but is an incident of matri- 
monial status at common law. 
ment under a separation deed to receive an 
allowance merely suspends, but does not 
annul, that right, which revives as soon as 
the agreement is terminated by bkpcy., 
notwithstanding the receipt of a dividend. 
The dividend is not a transaction between 
husband & wife, but an incident in the 


Marriage. 


new 


An agree- 


611. Add. 


647. 


—_ 


we tee 


pes & its a ie does not operate as & 
argain with 

the common law right of the wife. 
separation agreement thus put an end to does 
not debar the wife from alleging the wilful 
neglect of the husband to provide reasonable 
maintenance for her within Summary Juris- 
diction (Separation & Maintenance) Acts, 
1895 to 1925.—Drewe v. DewRn, SNOWDON v. 
Snowpon, [1928] 
138 L. T. 552 ; 
72 Sol. Jo. 69; 26 L. G. R. 191. 


Annotation :-—Refd. Gottliffe v. Edel- 
ston, [1930] 2 K. B. 378. 


Add. Annotation :-~—Refd. Re Wilkinson, Page 
v. Public Trustee, [1926] Ch. 842. 


e husband compoun 
The 


P. 118; 97 L. J. P. 65; 
92 J. P. $2; 447. L. BR. 274; 


Part IV.——-Effect of Marriage with Regard to Wife's Property. 


656. Add. Annolation : 





PART III. SECT. 1, SUB-SECT. 1. 








k (p. 76) i. —— —— Effect 
of otal of Judicature Act, 1922, 
lite.J—An alimony = action 


n hefore the coming into force 

of Domestic Relations Act, 1927, c. 6, 

eee: is overned as to pltf.’s rights 

K deft a liability by Jud. Act, R. S. A. 

sags, = 2, 8. 21, notwithstanding ite 
repeal oe said sect. 75.—CLARKE v. 

CLARKR, (1928]1 D. L. R. 249; [1927] 
3 W. W. R. 728.—CAN. 


76) 1. ———— ——-~ Pro- 
by wife's prea ] --WEITZEL 
~L. R. 261.-- 


8 (p. 
voke 
v. WEITZEL, [1928] 3 D 
CAN. 








m (p. 77) 1. —— —— Invalidity 
of marriage.j—Held: pltf. was not 
entitled to succeed on an alternative 
claim for a quantum meruit for hor 
services as deft.’a housekeeper.— 
HOLMES v. HOLM*S ae [1927] 2 
can R. 979; {1927] 2 W. W. R. 253,— 


ft i, ——— —— Liability for interim 
diesbursements.|}—-Tbe Supreme Ct. of 

Alberta has the power in an alimony 
action to grant the wife an order for 
Garment of interim eure —_ 

REWRY v. DREWRY, (1928) 3 W. W. R. 
460.—-CAN. 








hh {. —— —— Husband pur- 
posely denuding seeped of his property.) 
—LIGHTHEART v. LIGHTHEART, [1927] 

1D. L. R. 386; [(1927} 1 W. W. 2. 


303. —CAN. 


eee Oo = Alimony 

separation agree- 
0. pate to oo }— 
y  KAWIN, {1927} 3 L. K. 
627} 1 WwW. W. R. $0; 21 
. R. 415.—CAN. 


ri, -— —— lores | for written 
demand for cohabitation c& restitution 
of conjugal rights.}—Held: pltf. not 
entitled to deoree for alimony, because 
she had not before action made a 
written demand for cohabitation & 
restitution of con rights.—Scot1r 
if Soorr, [1930 .L. R. 53; 64 

Oo. lL. R. "42 22. AN. 


rr il. r Pa i chaos gaara he 
diction 7) ‘upremeé ‘court o 
Scotia.}—McLEoD v. McL«op, [1931] 
aD. by R804 ; reveg., [1930] 8 D. L. R. 


383; 
Saak. L 





eed 


PART Ill. SECT. 2, SUB-SECT. 1.--A. 


am. Court cannot order wife to lice 
apart from huaband,)—-A judge awarded 


“a wife alimony & also expressed the 


opinion that it would be better for the 
a to live apart for a time. The 
ormal judgment contained a clause 
adjudging that pitf. vacate the 
preailree t-—-Tleld: the ct. had no 
poor to order the wifo to leave hor 
laband «© roof; &, oven if the juris- 
diction exi. ord, it would not he 
exercised af the instance of the wife 
against the protest of the husband.-—-- 
Scott v. Scorr, (£030) 1D. L. 53; 
64 O. L. R. 422.--CAN, 


PART ae SECT. 2, SUB-SECT. 3.—-B. 


645 if, --—- -——--.]--The statement 
at atin ‘in an action by a wife allegod 
2at deft. had induced pltf.’s husband 


to depart & reinain absent frou the 
home, wheroby pitf. had been deprived 
of the society coinfort & protection of 
her husband & partially of bis support : 
—Teld : the statement of clatin was 
had in Jaw & disclosed no cause of 
action.--Wrianatr v. Crpzion, (1029) 
VL... R17: (1929) Argus lL. 1. 102; 
affd., 43°C. L. RR. 4935 (1930), V. L. R. 
141: 38 A. dL. J. 4573 (1930), Arngrus 
L. 1. 105.--AUS. 


f i. .}~-In an action by a wife 
against her husband’s father for alionat- 
ing the affectiona of her busband, she 
alleged that she was prevented from 
the companionship of er bushand & 
Hecate daughter by deft.’s conduct in 

oe her husband away from her, 

at she was compelled to support 
Rarselt as best.she conld. There was 
no allegation of making defamatory 
statements by deft., & there was no 
allegation 0 raalice : :— Held: no 
reasonable cause of action was shown. 

—TALMAGE v. TALMAGE, [1928] 3 
D.L.R. 15; 62 0. L. R. 209,—-CAN. 


PART IV. SECT. 1. 





n i. ——- Acquired & disposed of 
thraugh huaband— Belong to husband. j— 
A number of hogs, either the progeny 
of two hogs acquired by x wife as com- 

nsation for services performed by 
bo er for a neighbour or bought with the 

of sale of such progeny, were 
Pataed. acquired & disposed of through 
the efforts & the expense of her hus- 
band :—Held; they did not belong to 


3 








| 


As to (1) Consd. Re Bower Williame, Ex p. Trustee, [1937] 1 Ch, AAL. 


a oy pean GER ate 


the «alifo as against the hushand’s 
areditors.-- JOUN Deere Plow Ca. v. 
Rowen, [195] J D. L. R. 7693 (1925) 
1 W. WW. Ik. 357.--CAN, 


sd. Lejucy i wife-—Death before 
reduction into possession— tight of 
husbund aa representative of wife.)—lIf 
& legacy is boqueathed to a married 
woinan, who dies before any act done 
by husband to reduce It. into possossion, 
he can only maintain au action for it 
ag tha represontative of his wife 
thongh he may be beneficially entitled 
to it.-- COLLINS: ». CAHIR (1850), 
N. B. n. (2 All.) 103.—-CAN. 


se. FIuabund not constituted ayent of 
wife by marriage.|——A husband is uot 
prima farie an agent for his wifo by 
reason of their rolationahip. The onus 
is on the person alleging such agency 
to prove that he is her agent.— 
MILLARD v. BEVAN LUMBIER & SHINGLIC 
Co., Etp., (1928) 2D. L. i. 367; 39 
B.C. hk. 430,—CAN, 


PART IV. SECT. 2. 


sf. Epechidaeeal, Fi interest. }-—STAN- 
DARD BANK v OULTON (1878), 3 
A. K. 93.—CAN. 


PART IV. SECT. 68, SUB-SECT. 2. 
= ship Ader gsr cool i on * 
erecta 


nd. }—-COHN 
BS bel 4D. L, Re. 431; 
(1925) 8 5 reve ager (1926) 
D. L. Re 223; 11928) 2 W. 
563.—GAN. 


sh. Crops grown by 1g bees hus- 


band's land—Strict proo Sag ripe 
ANDERSON ¥. bt Dane PLow 

OD. L. kh. 255; Py 
(1926) 2W. AN. 


alee 
-R.6 

Bj. On ‘wife's land— Burden of 
proof.)- BANQUE OANADIENNB NaTION- 
ALE v. TENCHA (Can.), {1927} 4D. lL. R. 
665.—CAN, 

sk. -——~-- —-—.]---In determining as 
between an execution croditor & the 
wife of the debtor whether tho crops 

grown on certain land were the pro- 
pe petty of the debtor or his wife, held that 
he effect of the ju ent in Banque 
Cunadienne Nat v. TJencha, 1s 
that the issue must be decided on the 
answer to the question, whose land was 
it that produced the crops, & not 
on the auswer to the ques on, whose 
business was the farming operaticus 


(Sask.), [19 





‘Eneuise AND Err Dicest stile 


Part V.—Effect of Divorce or Separation with Regard. to 


757a. Husband entitled to income of trust fund 
tion.]——-DUNCAN v,. 
Sim. 616; 6 Jur. 677; 69 H.R. 


Annotation :—Apld. Re Barnard, Barnard v. AVhite (1887), 56 


| rr 
(1842), 1 


LT. 9. 


Wife’s Property. 


OAMPBELL 


786. Add. Annotation :—Refd. 
. wv. Cook, [1926] A. O. 444. 


7871. Add. Annotation :—Refd. 
v. Cook, [1926] A. C. 444. 


A.-G. for Alberta 


A.-G. for Alberta 


Part VI.—Disposition of Property. 


906. Add. Citations :—reved. 


TRUSTEE v. WOLF, [1928] A. C. 544; 
129 L. T. 788; 39 T. L. 


L. J. Ch. 520; 
553; 67 Bol. Jo. 637, H. L. 


986. Add. Annotation :—Generally, Refd. Capron 


v. Capron, [1927] P. 243. 


1007. Add. Annotation :—Refd. Bosworthick v. 
-Bosworthick, [1926] P. 159. 





which produced them. —MAYER (F.) 
oor & SnHon Co. MOELLENDOHF, 
1930) 3 W. be ba 4D. L. R. 506; 


reve 1931) 1 R. 360; [1930] 
a Ww. We R. BI -CAN. a: 


* PART IV. SECT. 7, SUB-SECT. 1. 
sl. Conveyance to desi & ur fe-— 
Creales tenancy in common, }—At com- 
mon law, under a conv eyanico At land 
ie husband & wife, suey k an estate 
entireties ; but the effect of Married 
omen’s Property Act is to enable ube 
' wife to take ae though sbe were 
Jeme sole & so the effect of the marital 
relationship is ended so far as real 
property {s ouonterned. Undor Con- 
veyancing & me Property Act, 
R. 8. O., 1987, o. 137, s. 12, they now 
take ag i cnante “in common.-—SPRING 
v. pele: Cae - bd. L. R. 7283; 62 
O. L. R. 562.—CA 


PART VI. ah : SUB eer 5.— 


0111. Aentgnmen Ingperative—rans. 

Ter to pay husband's de Spe 
v. Dostin, & VACHON Sha R 

1139; [1937] 8. O. Ft. 868, dfOAN. 


PART VI. ener. 1, SUB-SECT. 5.— 
91 v.—— ‘ UNION BaNk 
PE ENeDich [192514 D. L. R. 1087.— 





PART VI. SECT. 8, SUB-SECT. 1. 

di, -—— —— Not on conveyance of 

eis) ble pag AnaMsB v. LOOMIS 

———— = RILEY v. Ay 

00K (1807) § - 0. R. 408. —_ 
—— ELL 


statutory 
GRAHAM U0. MENCILLY (1869), 16 “7 
661,— CAN. 


PART VI. SECT. 6, SUB-SEOT. 1. 
1190 i, Purchase out of wife’s incon 
-—Land, con ecyed sgh own name—Result- 
ing trust | we MORRI «, Morrna «& 
FRENOH, (1931) 3 Ww. W.R. 427.~—CAN., 
c i. Conveyance h alone— 
oe rer ry t. BurRToN (1855), 
ii — ry 
mene wen, Feld : an effectual 
transfer bes Let marital rights a2 the 
land -~ALLAN LEVES- 
CONTE 11857 er - 0. R. 9.—OCAN. 
o dil. —~Feld : *. di 
gift ox executed by a Burmess B oahust 
usband without ‘his wife's eonuant of 


nO titan 





a a 


sub nom. Pustuic | 1036. Add. Annotation :—Refd. Re Alington & 
ve L. ©. O.’s Contract, [1927] 2 Ch. 253. 


1106. Add. Annotation :—Apld. Re Mathieson, 


[1927] 1 Ch. 288. 


1162. Add. Annotation :—Refd. Re Lloyds Bank, 


Ltd., Bomze & Lederman v. Bomze, [1931] 1 


Ch. 289. 


‘ 11208. Add. Citation :—8 W. R. 333. 


part of the joint property of the 
is wholly void & souye s no 
title to the donee in res the 


Bo. wv. MATOR "Gel ta to conver. R. 
7 Ran. 374.—I 


al. Property ane é& mainiained by 
husband — No eli ll of fe 


et Sh aie a. agari g 


27] 4p. lL. R 
. WwW. R, 429,.—CAN. 
1i, -—— v. SHARP, 
[192 
wer ibedsde 


~~~. }-—SEMP 

PA Ww. R, 965; 7 Tk Sask. L. R. 
—_—— Wtfe not examined— 
Certificate of examination fraudulently 
pened. }+—Title set aside, subject to 
the rights of an innocent purchaser 
from the transferee to obtain the land 
on the terms of his agreement with the 
transferee.—-FROSTAD v. LIBEK, [1927] 
3D. L. Re 916; (1927) 2 W. W. R. 

630; 21 Sask. L. "TR. 603. 1 CAN. 
1 itl, ——— ~-——.}--The fact that the 


husband makes his bome on ce 
land, in viel he & another have each 





@ one- terest, brings it within 
Hoinesteads Act, 1916 (ce. 29).— 
MoDOUGALL tv . MoDovuagatn, Bet rie 2 
WwW, W. 637 ‘s 12 Sask. L. R. 289 


CAN, 

1 iv. ———, }— After a homestead 
under Homesteads Act has ceased to 
be such owing to its permanent 
abandoninent as a place of residence 
oe wite has no status under said Act 

oppose tt the validity of an assignment 
ot t d executed by her husband 
Prior to said date, although the 
wont was not executed aa the ot 
requires it to be, by her ; & her husband 
is no better ‘position in this res 
oe ans is.— DOUGLAS t. oo i 
As aee 167; [1928] 3 W. W. 373 
afd, 29) 2b DL. R. 401; 1 W. W.R. 
610: BB 3... R. 468. —CAN. 
lv. Order di. wtih con- 
sent of wife to dispo. granted 
under Dower ‘At.} Where & husband 
had refused a eihont reason. 
therefor, to liv e with his wife or sup- 
rt her & his treatment of her wae 
ound to have conduced to her adultery, 
it was held that it would not be “ fair 
rad reasonable under the circumstances,”’ 
to nt an order under Dower Act, 
R. 8. A. 1922, a. 185, ae dis 
with her consent to his d 
his homestead within said alg Under 
Dower ria Ds ae as it now 


he homestead 
hus ad 
when there is n 
with it, is absolutely null & 


4 








void, 


rrrbes} ] 





a 
i 
a | bare 
bs | 


not so merely as a affects the wife’s 


interest therein.—Ae MILLER zeae) 
1D. L. R. 147; [1928] 3 W. 
643,—CAN. 

ni, —— -—— — 
precedent. }—PENDLETON 
TON, (1927] 2 W. W. R. 720; re Bask, 
- 48 ged ayy one tf wife—When 

—Eee—_— € 0 e~ 

dispensed with.)-——AskI v. rig 
{1929) 4 ee . Rr 1068 5. ; 1 W. ak 


oh. .}—Where 
Ww ife is living apart from her febanid, 
pursuant to the terms of a separation 
agreement, which does not provide 
that she shall be disentitled to mony, 
& in which there is nothing in the 
nature of a release or an agrecnient for 
the release of dower, it cannot bo said 
that she is so Living ‘‘ under such 
clrounstances as disentitle her to 
alimony ”’ & an order dispensing 
with her signature, for the purpose of 
barring her dowor, to a deed of con- 
veyance of land of the busband will 
not Pe, e under sect. 13 of Dower 
(iBioh" 2D.L. R. 84; 650.L. R19. 


PART VI. SECT. 8, SUB-SECT. 2.—A. 
ol. Separate estate.}—The in 
terest of a wifein a polisy effected b 
her husband on his own life, & w 
has eclared by him to be for 
her benefit, is her "separate estate, 
& May, in her husband’s lifetime, be 
assigned pete pee a eee vw. CANADA 
LIFE Oo., PRocror v. 
Gear (184), 2 24 O. H. 607.—OAN. 


PART VI. SECT. 8, prteerll 2.—B. 
ni. erg of 
Ausband.}—S. effeated insurance 
on his own life in (avour of his wife 
under Married Women’s Policies 
Assurance (Scotland) Act, 1880. 
estates were afterwardh 
—Held : the policy Meare bint. as 
trustee for t formed no 
of his estate & ' ak at Hable to 
he diligence of hia creditors.——Srewarr 
v. Hopes (1901), 88. L. Pe 436.—8COT. 
n il, —— ~——., foe pant ue Paget 
policy of insurance payab to the 
=A 6 of the insured after Aeeth tone 
oak the estate of the Insured. No 
is rey. in Seyous of pone wife 
by a life i ne Nag be far the 
beneait o ne 36 wile of 





ONithout Da nda consent | Krsuns Lat Sap o, PoAsEEe 
ePaa ; Das ae (1928), I. L. BS 36 Cale. 1815.— 


‘ 
. 


4220. 4dd. Annotation :—Retd. Royal Hxchange 
Assce. v. Hope, (1928] Ch. 179. — 


1228a. ——— Necessity for survivorship of wife.}— 


In the year 1876 a husband during the life- 
time of his wife took out a policy on his life 
with an assurance co., whereby, after a 
recital that the assured “‘ for the benefit of 
his wife ” in pursuance of Married Women’s 
Property Act, 1870 (c. 98), had proposed to 
the co. to effect an assurance on his own life 


for £500, in consideration of the payment’ 


of the ee during the lifo of the 
, the co, covenanted that the property 
of the co. should be liable to pay to the exors., 
administrators & assigns of the assured the 
sum of £500. In 1918 the wife died, & in 
1929 the ‘husband died without having 
married. again. In 1891 the husband was 
adjudicated bkpt. & obtained his discharge 
as from Apr. 14, 1899 :—Held: upon the 
true construction of the policy & Married 
Women’s Property Act, 1870 (c. 93), s. 10, 
the interest in the policy moneys vested in 
the husband & upon his adjudication in the 
trustee in his bankruptcy subject to the 
trust in favour of his wife which enured for 
her benefit only if she survived her husband ; 
with the rest:lt that as she died before her 
husband & before the fund fell into posses- 
sion, the policy moneys belonged & were 
payable to the trustee in iat Sa 
Semble: Married Women’s Property Act, 
1870 (c. 93), s. 10, does not enable a husband 
to confer the benefit of the policy upon any 
wife who does not by surviving him become 
his widow.—Re Contr, [1930] 2 Ch. 37; 
143 L. T. 829; sub nom. Re CotwsER, Kx p. 
COLLIER’s Exors., 99 L. J. Ch. ail; [1929] 
B. & C. R. 173. 


1225. Add. Annotation :—Apld. Re Fleetwoud’'e 


Policy, [1926] Ch. 48. 


1226. Add. Annotations :—Consd. Ke Pitts, Cox v. 


Kilsby, [1931] 1 Ch. 546. Refd. Royal 


qn v atti 


Vol. XXVII —Hosbe and po Wi fe Cases 1220 1902 ; : 


Exchange Assce. v. Hope, {1928] Ch. 179; 
Re Collier, [1930] 2 Ch. 87. | 

1226a. —— It living at his death—Cash value 

_ Of policy sought to be taken by insured during 

life.|—-A husband took out an insurance 
policy for £500 on his life, & by the terms of 
the policy the co. agreed to pay that sum to 
insured’s wife, if she were living at his death, 
or in the event of her prior death to pay it 
to insured’s exors., administrators & assigns. 
The policy contained a proviso that, if at the 
end of twenty years insured was atill living, 
he should have the right to exercise any of 
six specified options. Insured being then 
still living, he exercised an option to receive 
the entire cash value of the policy with its 
share of accumulated profits & to discontinue 
the policy. A sum of £288 thus becamo 
payable. The co. were unwilling to pay over 
this sum except on the joint receipt of the 
husband & wife, & ultimately paid it into ct. : 
—Held: (1) tho policy came within sect. 11 
of the above Act, & created a trust in favour 
of the wife in certain events; (2) insured 
must be taken to have exercised the option 
for the beneflt of the trust; (3) unless the 
husband & wife came to an agreement, the 
fund must be accumulated in ct. until it 
could be ascertained by the death of cither 
party who was entitled to it.—Re Furrr- 
woon’s Pouicy, [1926] Ch. 48; 95 L. J. Ch. 
195; 1385 L. T. $74. 

1227. Add. Annotation :---Apld. Re Collier, [10380] 
2 Ch. 37. | 

1228. Add. Citution :—-95 I. J. Ch. 24. 

1233a. Number of trustees-—Fund to be retained for 
infants—Single trustee not a arn. 
Howson’s Pouicy Truss, [1885] W. N. 213. 

1234. Add. Annotations :—-Refd. Royal Exchange 
Assce. v. Hope, [1928] Ch. 179; Smith v. 
Wood (1928), 139 L. 'T. 250. 

1302. In second paragraph for ‘‘ on which ’”’ read 
** or child.” ' 
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nih. Whether see 
policy of assurance was effected by 
@ husband for the benefit of his wife 
under Married Women’s Polictesa of 
Assurance (Scotland) Act, 1880. There 
was competition between the widow & 
an assignee claiming under an asaigna- 
tion which bore to have been executed 
with the consent & concurreuce of the 
wife :—Held: the wifo had no power 
to discharge the trust in her favour 
created by the policy, & the insurance 
co. ought to have known that the deod 
was one which the eapouses wore ais- 
abled from granting.—-ScoTrisH Lirr 


PART VI. SECT. 9, SUB-SECT. 1.---A. 


t i. —— -———.}—-WHITEHEAD vv. 
WHITEHEAD (1887), 14 O. R. 621.— 
CAN. 

t i. —— ——.}—-BELL v. BELL, 


PART VI. wea ye UR eeon: 2.—~ 
eo a e 
1802 v. -}—Pltf., deft.’s 
_ husband, became entitled to a con- 
Veyance of certain land vested in ao 
» B itf.°a direction tle solr, 
convey: land to deft. The con- 
veyance was dated Ap . 9, 1920, & 
Was not tered until the ot bilan 
Until registration the deed 
not been delivered, & deft had been 
ng nothing cepa: sp a a : brigidey do 
presum n vyancemen y 
be ical ros eh evidence of actual 








intention, thore was cogent evidenco of 
pitf. baving ultimately made up hie 
ruind that his wife should bave the 
property.— HARRINGTON v. HARRING- 
TON, {1925] 2 D. L. R. 849; 560.L. BR. 
568.—CAN. 


DE Bury ». 
RR. 37; 22 


ae eens = amen 


13802 Vi. se 
DE Beny (1903), 36 N. B. 
Cc. L. T.184.--CAN. 


1302 vii, —— ‘ 
tu. CHALLONER, [1930] 4 D. 
CAN. 


CHALLONER 
di. Kh. 18.-— 


oi. —--—- Subsequent deal of gift by 
wife.J-—-Vitf., whe was tho former wife 
of deft. & the registered owner of # 
property known as the G. Hotel, sued 
to bave # caveat registered by him 
discharged, on the ground that be had 
no interest fu the property. The 
caveat was based upon the following 
document: “I hereby agree to give 
D. half of the property known as the 
G. Hotel, & to give him half the rent 
of the same from the present date, & 
he agrees to pay half of all debts against 
the above proporty up to date for the 
said half interest."" The land had been 
purchased in 1902 by deft. in tho name 
of pltf., bis then wife. Upou that 
purchase & the erection & equiproent 
of the botel building he applied the 
procecds of the sale of two quarter 


sections, ete of which was in bis name | 


& the vther in hers. They ran the 
hotel businessetogether, unts] 1905, he 
acting as Sarre she - puok & meni: 
keeper. ving ; » separate 
ihoy sold the Mentture, & loasod the 
hotel, & borrowed moncy on mtge. to 


5 


help pay off tho floating Mabiliticn. 


agate “nate ey eee ae pe 
rt eg 


The busband signed the mtge. as a 
joint coveuautor, & the leaso as a 
Sagi party. Before leaving her 
he asked her to sign the memorandum 
above set out which she did without 
demur:--eld: an expresa trust 
oxisted In favour of deft. for one half 
of the estate in questlon.— MEYNOLDS 
”, BETAON, (19381) 1 W. W. RR. 7035 2 
D. L. RK. 76 --CAN, 


sm. Grain & @tock wm land conveyed 
bo wife.J~—-A husband conveyed to his 
wife half of a quarter section of land. 
Musband & wife Iived togetber on, & 
farmed, the quarter section, & the 
husband worked on the farm aftor the 
transfer in the same way as before : 
—IJ]eld: the husband was the owner 
of grain grown on, & animals situate 
on, the quarter section..—NATIONAL 
TrRousT Co. v. HOLOwAYCHUR, [1925] 
3.W.W. RR. 382.—-CAN. / 


F’urchase in husband's nume~-- 
Subse nt transfer to ¢-—~Fatlure of 
CONS ation.)—-Wusband & wife pur- 
chased a house in Oct. 1920. he 
house waa in pltf.’6 name until Jan. 
1922, when it was transferred to the 
wife. In Jan. 1924, the husband was 
ejected frorn the house, & he brought 
aotion against the wife for a declaration 
that his wife held the house as trustee 
for him. On the trial the husband 
stated that when he made the con- 
veyance to his wife he did #0 on her 
undertaking that the members uf her 
family would vacate the house, & 
this was never carried out :—-Held : 


sn. 


Cases 1368—14898. Enguiso anp Ememe Dicest SupPLeMeEnt. 


1368. Add. Annotation :—As to (3) Consd. Re 
Lloyds Bank, Ltd., Bomze v. Bomze (1930), 


47 T. L. BR. 38. 


1365. Add. Annotation :—Refd. Re Lloyds aoe 
Ltd., Bomze & Lederman v. Bomze, [1931] 1 


Ch. 289. 


1869. Add. Annotation :—Refd. Re Lloyds Bank, 
td., Bomze & Lederman v. Bomze, [1931] 


1 Oh. 289. 


1 Ch, 289, 


1 Ch. 289. 


1 Ch. 289. 


1378. Add. Annotation :—Refd. Re Lloyds Bank, 
td., Bomze & Lederman v. Bomze, [1931] 


1878. Add. Annotation :—Refd. Re Lloyds Bank, 
Ltd., Bomze & Lederman v. Bomze, [1931] 


1894. Add. Annotation :—Consd. Re Lloyds Bank, 
Ltd., Bomze-& Lederman v. Bones, [1931] 


Part VII]_—Contracts of Wife during Coverture. 


1469. Add. 
1489a. 





Oe sn ces Say me 


pitf. could not succeed, as the only 
claim he could set up would bo that 
he had made a conveyance for a con- 
sideration that had failed, & his action 
would be either for specific performance 
or aie Sas TES opyY w. Bopy (1924), 
34 B. C. R. 815.—OCAN. 


a0. “Conveyance by husband without 
consideration —- Husband solvent— Cer- 
tificate of title issued to wife.}-—-Whero 
land was transferred, as a gift, to 
&® married woman by her husband, 
du the time that Married Woman's 
Act, S. M. 1892, c. 095, was in 
‘force, the husband be then solvent, 
& a certificate of title therefor tusued 
in her name under Manitoba Keal 
Property Act :——Held: the beneficial, 
as well as the legal, interest in the 
land vosted in her for her separate 
uso, & neither the land nor its proceeds 
could be taken in execution for debts 
of the husband subsequently incurred, 
notwithstanding Marri Woman's 
Act, s. 2, respecting property received 
by a married woman from her husband 
during coverture.— FRASER v. DOUGLAS 
(1908), 40 S. C. IR. 384,.—CAN, 


PART VI. ciel (3 SUB-SECT. 2.— 





ee et tec ee SONNETS Pa ee 


\ 


1887 ili, --—- ——.}—-The deposit 
by a Hindu of his own money in a bank 
in the joint names of himself & wifo, 
& on the terms that it is to be payable 
to eitber or the survivor, does not on 

death constitute a gift a Ma to 
his wife, there b dia no 
presumption of an faiailod advance- 
ment in favour of a wife. ee 
Ditta v. Ram Dirra (1928), 65 L. R 
a ree 235.—IND. 


~Held: to raise a ie 
saavntlng of | oint tenancy.—MAtTH 

vw. NaTIONAL TRUST Co. (Ont.), [19253 
4 D. L. R. 774. —CAN. 


m ii, -}~—D. deposited a sum of 
money in a bank to the juint credit of 
himself & hia wife, & they both ned 
oa dooument authorising the bank to 

pay all moncys at the credit of the 
account to either of them, & in the 
case of the death of either to pay the 
same to tho survivor. After D.'s 
death, his widow became insane & was 
confined in a public hospital. Money 
was paid b ae bank to the Public 
‘Trustee. ving been gree to 
sanity the widore redepasited in the 
bank what wae left of the money to 
the .joint credit of herself & two 
relatives :—Held: the money origin- 
ally deposited belonged to LD. & was 
placed to the credit of himself & wife 
as a means of abhi grains fermi s 
the affairs of himself & h sag Men 
therefore, the preauingtien gr vour 
of the right of his wife to what remained 

of the fund on his costh was rebutted. 
—STADDER vw. CanaD an Ben K Con 
aero ae et ne 3 tah T R. Bhl ; 64 








Annotation :—Consd. 
Weatherill, [1929] 2 Ch. 2138. 
Settlement of insurance policies on 
life of husband.]—By a post-nuptial settle- 
ment made in pursuance of ante-nuptial 


Green Vv. 


articles, certain policies of insurance on the 


life of the husband were assigned to trustees 


eee ee? 


sp. Banking account in joint names.} 
—A wife & husband opened a joint 
account in a bank, & both signed a 
direction to the bank: ‘* All money 
which may be deposited by us or either 
of us to the account is our joint pro- 
party but such money may be with- 

rawn by oith ae one of us, or the 
survivor of us. The money was all 
the husband’s, & was deposited to pa 
the expenses of the wife & her child, 
during the husband’s absence, & to 
mako payments in connection with hia 
property :—Held: the wife was not 
entitlcd to half the money to the credit 
of the account.—SouTiuby v. SOUTHBY 
aoa L. Tt. 429; 38 D. L. R. 





Right of ue as survivor.}— 
See Nos. 1336-1338 


PART VI. SECT, ae. ta), SUB-SECT. 3.—- 


1370 1. Wife yee independently ud- 
vised— Guarantee for husband.)—Want 
of independent advice standing alono 
is insufficiont to fustify rclief, but 
where there has been undue influence 
by tho husband & knowledge of its 
exercise or facts from which such 


transaction is contrary to tho wife's 
interests, a sufficient cause has been 
made out for tho granting of relief.— 
CANADIAN BANK OF Se v. 
FOREMAN ak a eels L. Rh. 
8d4; (1926) WwW. KR. Are revsd. 
on the facts 3957) 2D. 1. 
(1927) 1 W. W. R. 783; 
44%, CAN 

1370 ii. —— ——.)—-BRADLEY v. 
IMPERIAL BANK OF CANADA, {1926] 
3D. L. R. 38; 580. L. R. 650.—CAN. 


R. 530; 
22 Alta. L. lt. 














1370 iii. Bis beat note. }— 
FRYERS & Co. .v. STEEVES (N. B.), 
{192714 D. L ee 1077.-CAN. 

1382 iv. -}—On an inter- 


pleadcr issue between an execution 
creditor & the wife of the debtor as to 
the ownership of a motor car, the wife 
& her husband testifiod that the car 
had been bought with her money, 
which had come to herfrom the keeping 
of boarders & from the sale of her 
property. These moneys were all 
collocted by the husband & left by 
the wife in his hands to uso as he saw 
tit, & he placed them in his own account 
& used them indifferently with his 
own. He had never rendered ber an 
account of them, nor had she ever 
called on hin to do so. They had lived 
rs ther in amity since their m 
e had maintained her. The wife 
foativied that she bad an ment 
with the husband under which said 
moneys were to remain her property, 
but the circumstancea undé?r which it 
waa entezed into were not disclosed, 
ita terms were indefinite :—Held: the 
qnoneye in question had become ee | 
usband's by way of gift from his a 


6 


Ens 


knowledge should be inferred, & the 


upon trust to receive the money & pay the 
income to the wife during her life for her 
separate use, independently of any future 


—PAREN v. Buack & ARMSTR 
{1928]3 D.L. R. 715 (1928) 8 W.W. hs 
98; 22 Sask. L. R. 502.—C. 

aq. Presumption at undue influence— 
Guarantee for husband—Promissory 
note—Transaction not  explained.)— 


CANADIAN cara 4 COMMERCE Uv. 
van {1930} 1 D. L. BR. 1003.— 
sr, eee, | Se See. = -F-CANA- 





DIAN BANK OF COMMERCE v. DAVISON, 
[1930] 4 D. lL. KR. 605.—CAN. 


PART VI. SECT. 9, SUB-SECT. 3.— 

st. Wunds of wife managed by 
husbaund.j---Where a husband is en- 
trusted by his wifé with the manage- 
ment of her funds out of which he is 
to pay their expenses & make such 
investments as they from time to 
time agree upon, the decision of the 
eon whether the law implies a 
gift to the husband depends on the 
particular facts of tho case.— WALKER 
& i ene v. SILK, [1930] 2 W. W. R. 
ee ~2t. 2013 43 B.C. RR. 43.-— 


PART VI. ee 9, SUB-SECT. 4. 


d i. operty purchased with 
man's morceet oman realising pro- 
perty & appropriating proceeds ordered 
to account.}—ST. EvLor «. Exo (1925), 
36 B. C. RR. 153.—CAN. 


PART VII. SECT. 1, SUB-SECT. 1 


ae Married Women’s ei fate Me Act, 
ie Si Ov 1927—Effect. ]}~-The repeal 

by Married Women’s Propert ‘Act, 
lh. S. O., 1927, of sect. 18 of the Act 
na found in R. 3. O;; te had not the 
effect of reviving husband’s 
common law liability foe the debta of 
his wife contracted before the Bebe te 
rer v. ae ay {1929) 2 DL. L. R. 





PART VIII. SECT. 1, SUB-SECT. 1. 
f i. Held: a married 








woman, having separate real property, 
was not entitled to contract debts for 
ita improvement so as to make herself 
Hable individually, or jointly with her 
busband.—WRIGHT v. GARDEN (1869), 
28 U. C. R. 609. — CAN. 

1 i———- ——.])— Deft., a married 

woman, married to her Necueait husband 
in 1877 or 1878, & carey 0g on business 
separate from by raphe irr of 
her former husband’s farms, 1883 

& 1884 contracted the debt sued on. 
She was entitled to dower in the lands 
oo nee first toa peitciae died in 1875, 
which were sold, a sum 
& also to her ehare in his personal 
estate, neither of Pilar: e had 
received :—Held: Act of 1884, 
re Vict. c. 19 (0. ad not yaa encod effect, 

repealing the prior 

not necessary to sahow that dere. had 


Vol. XXVIL.—Husband and Wife. Cases 1489a—1800e, 


husband whom she might marry. There 
was no restraint on anticipation. During 
the life of her first husband the wife made 
promissory notes in favour of pltf., & pltf., 
the first husband being still alive, brought an 
action claiming a charge on the policies :— 
Held: the trust for separate use did not 
arise till after the death of the husband, & 
as the contracts of a married woman can only 
be enforced against property which formed 
part of her separate estate at the date of the 
contract, the action could not be maintained. 
—KINnG v. Lucas (1883), 23 Ch. D. 712, 718; 
63 L. J. Ch. 64; 49 L. T. 216; 31 W. R. 
904, C. A. 


1491a. ———.]—-A woman, married since the pass- 
ing of Married Women’s Property| Act, 1870 
(c. 93), joined her husband in signing a joint 
& several promissory note for money lent to 
him. The husband became bkpt. :—Held : 
her separate estate was liable for the amount 
due on the note, & it was not necessary to 
make any trustees for the wife parties to the 
action.— DAVIES v. JENKINS (1877), 6 Ch. D. 
728; 26 W. R. 260. 

An notations : —Refd. Flower v. Buller 0 15 Ch. D. 665; 

Pike v. Fitzgibbo: (1880), 14 Ch. D. 8 

1498. Add. Annotation : — Refd. ae v. Atkins 

(1926), 185 L. T. 45. 


1576a. -}—STONE v. WALTER (1649), O. Bridg. 
618; 124 EB. R. 778. 

1656. Add. Annotation :—Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 


1665. Add. Annotation :-—Refd. Dewce v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 


RE vy SS SE RR hy eter et + ee te emweeeat 


down .| -- 





married or had acquired separate cstate 
since the Act of 1884 came into force; 
it was sufficiently shown that she was 


Wee ge > 


119313 3 W. 


FORSBEHG ?. 
W. 12. 612.--CAN. 


1669. Add. Annotation :—Refd. Dewe v. Dewe, 


Snowdon v. Snowdon, [1928] P. 118. 

1680. Add. Annotation :—Refd. Dewe v. 
Snowdon v. Snowdon, [1928] P. 118. 

1717. Add. Annotations :—-Refd. Selby. v. 
(19026), 185 I. TT. 45: Dewe v. 
Snowdon v. Snowdon, [1928] P. 113. 

1782. Add. Annotations :—Refd. Selby v. Atkins 
(1926), 1385 L. T. 45; Dewe v. Dewe, Snowdon 
v. Snowdon, [1928] P. 113. 

1789. Add. Annotation :—Refd. Dewe v. 
Snowdon v. Snowdon, [1928] P. 118. 

1741. Add. Citation :—-2 C. & P. 25, n. 

1748. Add. Annotation :—Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

1750. Add. Annotation :~-Refd. Welton v. Welton, 
(1927) P. 162. 

1753. Add. Annotalion :--. Refd. Welton v. Welton, 
[1927] P. 162, 

1755. Add. Annotation :-—-Consd. Selby v. Atkins 
(1926), 135 T. T. 45. 

1800. Add. Annotations :--Folld. & Extd. Wright 
(Hi. S.) & Webb v. Annandale, [1980] 2 K. B. 
8. Refd. Welton v. Welton, [1927] P. 162; 
Arnold & Weaver 7. Amari, [1928] 1 K.B. 584. 

1800a. — Proceedings instituted 
against wife. }-— A husband took divorce pro- 
ceedings against his wife on the ground of her 
adultery. She consulted a solr., who upon 
her instructions put in a defence denying the 
charge & briefed counsel to appear for ae 
At the hearing the wife failed to appear, & 
decree was made against her dissolving the 
marriage on the grounds alleged in the 


ee no eee = one cement 


Dewe, 


Atkins 
Dewe, 


Dewe, 


women eerie et eee 


RT LL | ORES UR eet me en Ne gh nl as a 


UanuMm, | PART VII. sae i. SUB-SECT. 1.— 


1642 i. Jewell J-—A ring supplied 


possessed of separate ostate. & that PART VI'I. SECT. 2, SUB-SECT. 1. to a working miner's wifo :—Held : 
she intended it should be bound. — 1500 §. - Supply of goods not | nota necessary.-—PIANTA 0. MAOROW & 
ROBERTSON v. LAROCQUE (1889), 18 | necessaries.}---A.thority may bo given | Sons Pry., Lrp. (1925), 27 W. A. L. R. 
O. R. 469.—CAN. by implication that the husband | 99.—AUS. 


sa. Wife carrying on ecparate business | intends the wife 


— Suymatures by wife at request of husband 
— Liability of wife.}—Where a married 
woman, in ca on a business with 
the assistance of her husband, signs 


to tako means to 
supply herself with ueccssarics, 
inplication being for the benefit of the 


sy. Mur coat.}—The question whether 
a fur coat is & necessary Is one of fact 


the 
depenting on the circumstances of 


everything that he asks her to ‘sign & 
asks no queer one: she should be beld 
responsible ron her vena in tho 
absence of clear undue 
influence, whether it turns out to bo in 
her intorest or otherwise.—WaATKINS 


os R.) Co. v. NoBERT (Alta.), [1926] 
D. R. 526; (1926) 1 W. W. R. 
156. —CAN. 


sb. Lease taken by wife— Liability 
of wife—For breach of lease.}—Held 
the husband was not Hable, although 
he lived in the premises for about two 
months prior to the time he & his 
family vacated it & twice paid the rent 
ae a7 Bk eriod.] —- NATIONAL 

vw. DARLING (Alta.), 
roa7} 1 Ww. Ww. rR, 413.— CAN. 


sc. Entered into in married name— 
No reference to husband.}—The effect of 
Married Women’s Act, R. 8S. A., oe 
c. 214, is that a married w oman has 8 
fall & ‘complete freedom to bind hersclt 
by her own contracts as a man has. 
A married woman who contracted for 
la de Pia of goods in her own name, 


McDonald, without 
informing. the seller or without his 
knowing that she was in fact acting 


as agent for her husband or that she 
had a husband, ne personally ae 
Fur? 


—REID-WELCH o De 
MacporaLn [1928] 2 D. L. R 608 : 
(198s) 1 W. W. R. 789; 23 rs L. Rk. 


ad. ( “ontract to work by husband & 
wife—Liability to employer for children’s 


errr a a eg 


wife & not of those who supply her. | each case.—~-CGerniut & FORREST v, 
It. is only for what is reasonably neces- | KERSHAW, ae 3D. i. RR. 156; 
nary that the implicd agency is, not it can 2W. ht, 1866; 21 Sask. lL. hk. 


for whet tho wife muy see fit es order, 
Tf. =U 


—-RNOBERT SIMpson  Co., 
It. 174: G5 


Rucoues, (1930) 3 D. L. 
@. lL. It. 186.—-CAN. 


PART VIL. SECT. 2, SUB-SEKCT. 4. 


1514 1. Wife acting under express 
opp liehe lcs not dtsclosed—Liability of 
husband.) -—- Fourps wv. CUORTKLETT 
(1871), 21 C. P. 368.—CAN. 


PART VIII. SECT. 2, SUB-SECT. 5. 
1515 i. Credit given to wife—Husband 
not liable.J--Where an article was sold 
by pltfs. to a married woman & not 
to her husband, & credit was given to 
her alone :-—Held: the busband was 
not Hable for the prico.—BkEarry 
Bros., Lp. v. Mukpuy, (1930) 3 
D.L. R. 448; 65 O. L. RR. 20%.---CAN. 
ax. Credit given to wife-—Goods 
urchased fur wife’s business Mana sa 
by hisba Whether husband's credi 
cun aay or a crecution. }— DOMINION 
SAVINGS & INVESTMENT SOCIKTY v. 
KILRoy (1888), 15 A. R. 487.—CAN. 


PART VILL. SECT. 2. SUB-SECT. 6. 


ql. —-- Several lialrilily.J}— 
TobIs & Co. ». SirH, (1930] 3 
.L. &. “50. —CAN, 


ee VII. SECT. 3, SUB-SECT. 1. - 


A. (a). 
1576 iv. ~—----,]— ARBENAULT 
v, Bisnor, 11931) 2D. L. R. $25.—- 
CAN 


7 





| 


BZ. sarpieal operation.}—Even if a 
wifo hag money of her own, she is 
resumed to have authority to pledge 
er husband's credit for neceasarics, 
including surgical operations.—SELDON 
”. canoer! (1928) 10D. lL. . 638; 
1928) 1 W JW. hk, 630; 30 B. Cy R. 
05.~--CAN, 

sa. Kinployment of  deltective--Toa 
obtain evidence for divorce proceedings.| 
oe ae ILNER (1027), 49 N. L. Re. 
1 ap om r) 


PART VIII. or 3, SUB-SECT. 2.--- 


- (a). 
1691 ii. Jteved., 9 O. TR. 198. 


PART VIII. SECT. 3, SUB-SECT. 2.—G. 

1774 i. For ‘A husband Is Hable °° 
read * A husband Is not Mable.” 

sb. Purchase of husband's property by 
wife—Improvementsa made by husband 
after purchase by a wife 
from her aband the consideration 
being pes out of ber separate estate, 
waa held to bo maintainable against 
creditors of whose debts she had no 
notice. ‘The husband, after the pur- 
Chase, expended money in Improving 
the property. Ina suit by a judgment 
creditor of the husband to obtain the 
benefit of such expenditure :--7leld: 
the wife was entitled to show that tho 
debt for which the judgment was 
recovered had been satisticd DLefore 
action brought.---HILL ©. THOMPEON 
(1870), 17 Gr. 445.—CAN. 


oper, 


Onses 1800a—1995. Enugu axp Exrren Diczet SurPLEMENT. 


_ wife’s solr. bro 


no authorit 


petition. The -wife’s counsel applied for 
coste, but as no security for her costs had 
been obtained, no po were granted. The 

an 
Div. to recover the costa from the husband, 
on the ground of his wife’s agency of necessity 
at common law. The judge found as a fact 
that the solr. had acted without ne neegueense 
honestly believing that the wife was innocen 
& that she would be successful in her defence : 
~—~Held : in those circumstances the wife had 
to bind her husband, so as to 
make him liable for the costa of her defence 
to his petition for divorce.—ARNOLD & 
WEAVER v. AMARI, [1928] 1 K. B. pet et 


action in the K. B. | 


1800c. 


had been ty of a matrimonial offence, 

applies not only where the wife has been 
ly in adult but also where she has 
committed an isolated act of adultery. The 
rule applies alike whether in the particular 
matter the wife’ was proceeding nst the 


- husband, or was defending a suit brought | 


— her by the husband.—WRIGHT 
( 8S.) & Wrsp v. ANNANDALE, [1030] 2 
K.B.8;99L. J. K. B. 444; 143 L. T. 452; 
46 T. L. RB. 402; 74 Sol. Jo. $19, OC. A. 





}— 
Wrieut (H. S.) & WEBB v. ANNANDALE, 


No. 1800b, ante. 


L. r K. B. 288; 188 L. T. 691; 44 TL 
pra 72 Sol. Jo. 138. 
~~ Gonsd. Wright (H. S.) & Webb v. Annandale, 
mitt 2 K. B, 
1800b. ———- ——— ——- ——.]——-The rule that a 
solr, acting for a wife, who is living apart 
from her husband, cannot, in a common law 
action, recover his costs from the husband, 





1803a. .})] — WITHERS, BENSONS, CURRIE, 
WittisamMs & Co. v. CawsTon (1928), 72 
Sol. Jo. 191. 


1826. Add. Annotation :—Refd. Gottliffe v. Edel- 
ston, [1980] 2 K. B. 378. 


1888. Add. Annotations :—As to (1) Refd. fte 

Mason (1928), 97 L. J. Ch. 321; Ke Blake, 
if when those costs were incurred the wife, Re Minahan’s Petition of Right (1931), 100 
vip the fact was unknown to the solr., L. J. Ch. 251. 


AER RES eSY Cae aE ome 


Part X.—Wrongs of: Wife during Coverture. 


1851. Add. Annotations :—Refd. Gottliffe v. Edel- | 1875. Add. Annotation :—Refd. Greenwood v, 
ston, [1930] 2 K. B. 378; Greenwood v. Martins Bank, Ltd. (1931), 47 T. L. R. 607. 
' Martins Bank, Ltd. (1931), 47 T. L. R. 607. 
1860a. Liability of husband- -Goods overs? to 
husband & wife.|— 1 1897a. —— ———.]—-LANHAM v. Piare (1857), 29 
Ph ire cach L. T. 0.8. 171; 3 Jur. N.8. 704; 5 W. R. 
Anmemun bod seco eubinn tai a nae: 640, L. 0. & L. JJ. 


~ 


Part Xl-——Contracts for Separation. 


1020. aes Annolalion :—Generally, Refd. Hyman | 1934. Add. Annotation :—Refd. Hyman v. Hyman, 
uae Hughes v. Hughes (1928), 139 Hughes v. Hughes (1928), 130 L. T. 416. 


L. T. 416 
10380. Add. Annotation :—Refd. Hyman v. Hyman, | 1985. Add. Annotation :—Retd. Hyman v. Hyman, 


[1929] A. O. 601. Hughes v. Hughes (1928), 139 L. T. 416. 
ne Vill, SECT. 5, ice Diner 2. | > §®, Negligence ~~ Joint tiability of 
f i. Summary application for | /tsband—-Confined to actual personal 
delivery u title deeds. pat fee MELLOR | Re negligence of wife.}-—An inuocent. hus- 
(B.C.) (1 05), 2W. L. R.17.—-CAN. arid is PGs liable to be sued at common 
hie Work done b 
marriage 


gence for wife | Jaw jolutly with his wife for the 
—Effect of marriage on 


actual personal ue ell ence of his wife 
echiinins lien. |-—HA et has 4 HLAUGEN 
(Alta.), (1929) 3 D. L. hk. AN. 
so. Af arriage inwidid—-. ae ~ 
Action ‘wife’? for rent db wages-- 
No tmplied cantract. }--MARSHALL 1. 
SA {1981] 3 W. W. lh. 369.-- 


eer 


neked tort committed during coverturo. 
Jn an action for slander uttered by the 
wite, ethene the husband’s suggestion 
or approval, Judgment was directed to 
be entered against both sage for the 
damages assessed, the wifo being 8 

alive when judgment was reached.— 
HERCZEG v ree peg tPSUl iD. R. 
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1987. Add. Annotation :—Refd. Papadopoulos v. 
Papadopoulos (1929), 46 T. L. R. 44. 

1989. Add, Annotation :—Refd. Hyman v. Hyman, 

; Hughes v. Hughes (1928), 139 L. T 416. 

1941. Add. Annotation :—Refa. Hyman v. Hyman, 
Hughes v. Hughes (1928), 1389 L. T. ¥16. 

1948. Add. Annotation :—Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 199 L. VT. 416. 

1948. Add. Annotation a qetee Bros., Ltd. 
v. Bell (1930), 47 T. L. R. 4 

1954. Add. Annotation :—As to He Refd. Papado- 
poulos v. Papadopoulos, [1930] P. 55. 

1965. Add. Annotations :—Consd. Hyman  v. 
Hyman, [1929] A. ©. 60]. Refd. Dewe v. 
Dewe, Snowdon v. Snowdon, [1928] P. 113. 

1969. Add. Annotation :—Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 1389 L. T. 416. 

1989. Add. Annotations :—Refd. ae Ee Hyman, 
Hughes v. Hughes (1928), 1389 L. T. 416; 
May v. May (1929), 98 L. J. K. B. 770. 

2019. eager Annotations :—As to (1) Refd Hyman, 

Hyman, Hughes v. Hughes (1928), 139 
L. T. 416. Aeto (7) Refd. Honan] Hyman, 
Hughes v. Hughes (1928), 189 L. T. 416. 


2038. Add. Annotstions :—-Consd. Hyman v. Hyman, 


Hughes v. Hughef (1928), 139 L. T. 416. 
Apld. May v. May, [1929] 2 K. B. 386. 
20389. Add. Annotations :—Consd. Hyman v. 


Jiyman, [1929] A. C. 601. 
{[1929) 2 K. B. 386. 


2089a. a deed of separa- 
tion reciting that differences had arisen 
between a husband & a wife, it was agreed 
that the wife should during the life of the 
husband live separate & apart from him & 
free from his marita] control & wuthority as 
if she were unmarried, & that thc wife 
should retain as her separate prone aty 

_ certain articles which, if she should die in 
the lifetime of the husband without having 
non) ae of them, should devolve as if she 
died possessed thereof intestate & a 
widow. The husband covenanted that he 
would during the life of the wife pay to her 
an annual sum of £600. The wife was also 
to be entitled to certain furniture & effects 
for the use of herself during her life. 
Throughout the deed the parties were 
referred to as ‘' the husband ”’ & “‘ the wife ”’ 
respectively. It was provided that if the 
husband & the wife should be reconciled to 
each other & return to cohabitation the deed 
should become void. aie husband subse- 
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Apld. May v. May, 
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shared committed adultery & the wife 

tained a decree Oe the marriage. 
We then made default in paying the full 
annual sum provided for by the deed, & she 
brought an action to recover the arrears :— 
Held; the deed was not subject to any 
implied term that it should only operate so 
long as the marriage relation continued to 
exist between the parties, & pltf. bbasl ae 


to recover.—May v. May, [1929] 2 B. 
386; 98 L. J. K.B. 770; 141 L. T. 630, O. A. 
2040a. ——— Bankruptey of husband.)—Drwe #. 


DEWE, SNOWDON v. SNOWDON, No. 595a, ante. 


2049. Add. Annotation :—Refd. Willis v. Willis 
(1927), 96 L. J. P. 177. 


2061a, -——— ——— Refusal of nominee to undertake 
custody——Effect on deed.]-—Where the parties 
to a matrimonial suit had agreed to settle it, 
& a deed of separation had been approved to 
give effect to such settlement :—Held: the 
refusal of the husband's brother to undertake 
the custody of one of the children, as nominee 
of the husband, which custody had been 
agreed on between the husband & wife as 
one of the terms of the deed, was not a failure 
of such a vital tcerin as to prevent the settle- 
ment from being carried into effect.— 
WILLIS v. Wiis, [1928] P. 10; 96 L. J. P. 
177; 137 L. T. 62; 43 T. L. R. 657, O. A, 


2088. Add. Annotation :—-Apprvd. Hyman vv. 
Hyman, [1929] A. C. 601. 


2084. Add. Annolution :—Apprvd. Hyman _v. 
Hyman, [1929] A. C. 601. 


2085. Add. Annotation :~-Overd. Hyman v. Hyman, 
[1929] A C. 601. 


2085a. -}—A woman who, in a deed of 
separation, covenants in consideration of 
certain benefits not to claim from her husband 
in the future maintenance or alimony, & is 
afterwards granted a decree absolute of 
divorce, is not debarred from petitioning for 
maintenance after the dissolution of marriage, 
notwithstanding that the deed contained no 
provision for its termination on the marriage 
reing dissolved. eee v. HyMAn, [1929] 
A. ©. 601; 98 L. J. P. 81; 141 L. T. 829; 
93 J. P. 200 ; ‘6 L. R. 444 ; 73 Bol. Jo. 
817 ; 27 L. G. R. 879, H. L. 

Kwnoladivns s—Expld. May v. May. {1929} 2 K. B. 386. 
Conad. I. v. L., 13 P. Refd. Papadopoulos v. 
Papadopoulos (1929), 46 T. w th 44, 

2090. Add. Annotation :—Cenerally, Refd. Hyman 

v. Hyman, (1929) A. ©. 601. 
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2106. Add. Annotation :—As to (1) Refd. Hyman 
v. Hyman, [1929] A. C. 601. 


2111. ee en :—Refd. H. v. H., [1928] 


2144. Add. Annotation :—Refd. Hyman v. Hyman, 
[1929] A. OC. 601. i 


2151. Add. Annotation :—Retd. Hyman v. Hyman, 
[1929] A. ©. 601. 


2174. Add. Annotations :—Consd. Melvill v. Melvill 
” Woodward, [1930] P. 159. Refd. Bos- 


Part XII. 


2184. Add. Annotation :-—-Refd. Gottliffe v. Edel- 
ston, [1930] 2 K. 13. 378. 


21898. ——- -———.] — Practice Nott, 


° ° e 


2210. Add. Annotation :—Consd. Smith v. Schilling, 
[1928] 1 K. B. 429. 


2212. Add. Annotation :-—Refd. 
Edelston, [1930] 2 K. B. 378. 


2213. Add. Annotation :—Consd. Smith v. Schilling, 
[1928] 1 K. B. 429. 


2245. Add. Annotation :—Refd. 
Edelston, [1930] 2 K. 33. 878. 
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worthick v. Bosworthick, [1927] P. 64; 
Hyman v. Hyman, [1929] A. O. 601. 

2176. Add. Annotations :—Refd. Bosworthick v. 
Bosworthick, [1927] P. 64; Hymanv. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 416. 


2177. #dd. Annotations :—Consd. Bosworthick v. 
Bosworthick (1926), 186 L. T. 211. Apld. 
May v. May, [1929] 2 K. B. 386. Refd. 
Hyman v. Hyman, Hughes v. Hughes (1928), 
189 L. T. 416. 


2179. Add. Annotation :—Consd. Hyman v. Hyman, 
{1929] A. C. 601. 


” 


Legal Proceedings. 


2249. Add. Annotation :—As to (2) Consd. Green v._ 
Weatherill, [1929] 2 Ch. 213. 
2282. Add. Annotation :—Refd. 
Edelston, [1930] 2 K. B. 378. 
2286. Add. Annotation :—-Refd. 
, Hdelston, [1930] 2 K. B. 378. 
2287a. Action for libel by wife against husband--— 
Wife in business.]— RALSTON v. RALSTON, No. 
2293a, post. 
2290. Add. Annotation :—Refd. 
Edelston, [1980] 2 K. B. 378. 
2292. Add. Annotation :—Consd. 
Edelston, [1930] 2 K. B. 378. 
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bad character was no cxcuse for a 
breach of the conditlou.——-MOLENNAN 
». MCLENNAN, (1925) 3 D. L. R. 281; 
[1925] 8. OC. R. 279: affg.. [1925] 1 
D. L. R. 2773 57 N. 8. Rt. 480.-—CAN. 


2103 i. For arrears of annuity.}— 
BARLOW v. BARLOW (1927), 30 W. A. 
L. hk. 8.—AUS. ; 


sy. For agreed sum for maintcnance— 
Covenant not to eae a a separation 
agreoment it was provided, inter alia, 
that the husband would pay the wife 
£150 for her maintenance & support ; 
that the wife would koep the husband 
indomnified against. her debts; that 
tho wife would not commence pro- 
ceedings for maintonance against the 
husband, & that sho would not molest 
him. Custody of, & the duty of 
maintaining, two children of the 
inarriuge wore conferred on the wife. 
The husband did not pay the £150 
mentioned ; tho wife sued for this 
sum :—Held: tho wife was entitled 
to recover.—MEZZINT ». MEZZINE, 
{1927) 8. A. S. R. 167.--AUS. 
Bz. ~~~, ]}-~BAKYWELL t. BAKE- 
WELI (1927), 38 S. RN. S. W. 94; 
45 N.S. W. W.N. 45.—AUS., 


PART XI. SECT. 7, SUB-SECT. 2.---C. 


sa. Claim for—Whether claim for 
alimony can be joined.|—A claim for 
specific porformance of a soparation 
agrecmiont is inconsistent with a claim 
for alimony & so long as the former 
claim stands it is a bar to the obtaining 
alimony pendente lite or interim costs.— 
HENKE t=. HENKK, [1928] 1 D. L. R. 
1090; (1928]1 W, W. Rt. 337; 22 Sask. 
lL. lt, 267.-—-CAN. 


PART XJ. SECT. 8. 


2165 fii. -J—~A separa- 
tion agreement may have as a secondary 
object tho effecting of a permanent 
settlement of property, but unless a 
separation agrecment cloarly indicates 
such purpose the general e, that’ tho 

ment is no longer enforceable 
aftor resumption of cohabitation, 
should be anplied.—-NaTIonau TRUBT 
Co., Lip. v. BRLL, [1925] 4 D. L. R. 
1029; 11925} 3 W. W. R. 712.—CAN. 
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8b. Agreement for-—Failure of con- 
sideration.J—-WAKARUK v. WAKARUK 
(Alta.), (1926) 1 D. L. R. 493.—CAN. 


PART XI. SECT. 9. 


pi. - Good reason for variation— 
Onus of proof.}—A husband & wife 
having entered into a separation agree- 
ment under which the custody of their 
two eldest children were given to the 
futher & that. of the youngest child to 
the mother, & provision was made for 
access of both parents to all the 
children, the, mother subsequently 
launched a petition to obtain the 
custody & control of the oldest At 
the second child had been accidentally 
drowned in the meantime :—Held: 
the mother had failed to show any 
good reason why the ct. should inter- 
fore with the arrangement made by the 
separation agreement.— BRUIN v. 
BRUIN (1. C.), [1929] 4 D. L. KR. 802; 
2 W. W. lt. 218.—CAN. 


PART XII. SECT. 1, SUB-SECT. 1.-—-A. 


e(p. 249) i. —-—.}-~-In an action 
by a purchaser for specific performance 
of un agreement for the sale of land, 
8 notion by doeft.’a wife to be added as 
deft. onthe ground that, under Dower 
interest in the property, was refused.— 
SAMPSON v. THOMAS, (1925) 1 W. W. R. 
1018.—-CAN. 


PART XH. sae 1, SUB-SECT. 1.— 


s a e 

2221 ii. -}—Under K. B. Rule 
755 an order for payment may be 
obtained by a judgment. creditor 
against a married woman.—BISsHOP v. 
Buiack, (1925] 8 W. W. R. 879.— CAN. 

oi, -}~—Dofta. who were husband 
& wife, signed a PrOMURoOry note pay- 
able to pitf. on demand. pon default 
being made in payment, ae obtained 
judginent against defts. in the county 
court of jotoria. The judgment 


ally: — Held: a nullity. -——- MAYER 
FINANOE Co. v. Ross, (1929) N. Z L. R. 


748.—N.Z. 
-o ii, ——~.}-SILLIKER vv. FRASER, 
{1931} 4 D. L. R. 326.—CAN. 
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PART XII. SECT. 4; SUB-SECT. 1.—I, 

sc. Liability of husband—FParticipat- 
ing in litigation.}—In un action by a 
married woman against a third party : 
—Held: notwithstanding Married 
Women’s Property (Scotland) Act, 
1920 (c. 64), s. 3 (1), pursuer’s husband, 
in respect that co had _ actively 
participated in the litigation, fell to bo 
made duinely & severally Hable in 
expenses along with his o.— 
M‘MILLAN ¥. MACKINLAY, [1926] 8. C. 
673.—SCOT. 


PART XII. SECT. 1, SUB-SECT. 2.—A. 


e i. Interference with business 
carricd on by wife.)—Pitf., a married 
woman, carried on business as an hotel- 
keeper, & owned the chattels in the 
hotel. Deft., her husband, interfered 
with pltf. in her business by taking 
tho receipts, giving orders to servants, 
& maltreating pitf. An injunction 
was granted restraining’ deft. from 
interforing in the business or with the 
servants or agents, or removing any 
of pltf.’s chattels.— DONNELLY v. DON- 
NELLY (1885), 9 O. R. 673.—CAN. 

sd. Action for breach of _trust.}— 
Held: under the Married Women’s 
Proporty Act, 13890, a hushand can 
maintain an action against bis wife for 
breach of trust, & in cases where 
another person is sued with the wife, 
& that person sects up a claim to 
portion of the property, the right of 
action given by sect. 21 of that Act is 
not an exclusive remedy.—ANHARFTUS- 
SHR t. ANHAEUSSER & RotH (1930), 
8. BR. (Q.) 55.—AUS. 


PART XII. SECT. 1, SUB-SECT. 2.—B. 


2292 i. Action by a opains husband 
—Kor negligence.}—Pitf., a married 
woman, brought this action against 
her Lusband & another for negligence 
in the operation of a motor vehicle 
driven by her pusher’: rs woh she 
was @ passenger, whereby she was 
injured, & she claimed dam 

her injury. The statement 
contained no allegation of any express 
or implied contract:—Held: the 
action was for a tort within Married 
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claim 


22038a. 
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———.}—(1) Pltf. married deft. in 
1893. In 1899 the partics separated under 
a deed of separation & thenceforward lived 
apart. By the deed of separation deft. 
covenanted to pay an annuity to pltf., & 
the deed also contained a covenant for 
further assurance. After the separation 
pitf. set up in business as a garage pro- 
each & she subsequently converted this 

usiness into a private limited co. in which 
she held the majority of the shares & also 
was the chairman & managing director. In 
1929 she saw in a churchyard near her 
husband’s residence a tombstone on which 
was the following inscription: ‘In loving 
memory of Jennie the dearly beloved wife of 
W. R. Crawshay Ralston of the Bungalow, 
Valley. Died 20th May, 1916.” Deft. was 
the W. R. Crawshay Ralston mentioned in 
the inscription & he had caused the inscrip- 
tion to be made. Pitf. brought an action 
against her husband for libel & also for a 
declaration that she was the lawful wife of 
deft. :—Held: though the inscription was 
capable of a defamatory meaning, pltf., by 
reason of Married Women’s Property Act, 
1882 (c. 75), 3. 12, could not sue her husband 
on it, the action being for a tort & not for 
the protection & sccurity of her separate 
property. 

(2) If there were any doubt as to the 
validity of the marriage, in my opinion, an 
action at law in the K. B. Div. of the High 
Ct. is not the proper procecding in which to 
have that matter determined. I think it 
would be neccessary, if there were any doubt 
as to the validity of the marriages, to take 


2294a. 


2310. Add. 


proceedings under the Legitimacy Declara- 
tion Act, 1858 (c. 98) (MACNAUGHTEN, J.).— 
RALSTON v. RALston, [1930] 2 K. B. 288; 
OU L. J. BK. B. 266; 142 L. T. 487. 


2294, Add. Annotution:—Consd. RALSTON 1. 


RALSTON, [1980] 2 K. B. 238. 





For negligence—Injury sustained 
before marriage.]— Although by Married 
Women’s Property Act, 1882 (c. 76), 8. 12, a 
married woman has the same civil remedies 
for the protection & security of her own 
separate property as if it belonged to her as 
a feme sole, & by sect. 24 ‘ property ”’ 
includes a thing in action, nevertheless a 
right of action for a pure tort which accrued 
before the marriage of the parties is not a 
thing in action within sect. 24, & conse- 
quently such right is not part of the wife’s 
separate property. 

An unmarried woman sustained injurics 
through a man’s negligent driving, & issued 
a writ against him claiming damages in 
respect thereof. Before the trial of the 
action she married him :—Held: her right 
of action was not such a thing in action as 
would become her separate property within 
the meaning of the Act, but was barred by 
the gencral disability of husband & wife to 
sue each other for a tort.—GoTTLIFFE »v. 
Kprnston, [1930] 2 KK. i. 378; 99 L. J. 
K. BB. 6473; 145 L. 9. 605; 46 T. 1. RR. 644 ; 
74 Sol. Jo. 667. 

Annotations :.--Consd. Ralston v. 


Ralston, [1980] 2 Kh. B. 288. Refd. Gottliffe 
v. Edelston, [1950] 2 K. 3s. 378. 


Part XIIl._—-Matrimonial Causes. 


2817. Add. Annolation :---As to (2) Apld. Cavendish | 2321. Add. Annolations :--Consd. HH. v. H., [1928] 


v. Cavendish, [1926] P. 10. 
2318. Add. 





Annotation : 


Women's Bb ae Act, 1926, Rm. &, 
& was not maintainuble against pltf.’s 
husband.—GOLDMAN v. GOLDMAN, 


{1928} 2D. L. R. 152; 61 0. L. ih. 
657.—CAN, 
2292 il. —-— J-A wife, who 





was being driven by her husband in his 
motor oar, was injured in a collision 
between the motor car & a motor lorry. 
She brought an action of damagcs 
against the owner of the lorry & 
against her husband :—Held: the 
action against the husband was incom- 
vetent, in rospect that (a) at common 
aw the relationship existing between 
husband & wife is of so intimate a 
character that it is against public 
policy that the one should have a 
right of action against the other in 
consequence of a wrong done, & 
(b) Marricd Women's Property (Scot- 
Jand) Act, 1920, has not altered the 
Jaw in this respect.—HARPeR t. 
HARPER, {1929} S. C. (Ct. of Sess.) 
220.—SCOT. 


2292 iii. Married Women's Act, 
R.S.4.1922, 8. 2.--A provincial statute 
which purports to give a married woman 
the right to sue ber husband in tort is 
ulira virea, on the ground that it alters 
the common law status of husband & 
wife, a subject which under the term 
ie age’’ is assigned exclusively 
to the Dominion Parliament. There- 
fore, Married Women’s Act, R. 8S. A. 





Refd. 
Rugg-Gunn & Archer, [19315 P. 147. | 





! RP. 206. 
Ruge-Gunn ov. , 





eee - pyrene eae 


3922, ec. 214, 5. 2, which provides, trier 
alia, that a married woman shall be 
capable of suing & being sued in any 
form of action as if abe were un un- 
married woman cannot be relied on to 
support an action in tort by a wife 
against her busband.--LULL ». HILL, 
[1928] 4 DI. Le RR. 16h: [IH2h) 4 
WW. RI, 6735 affd., (192972 Dn. n. 
7453; 2 W, W. R41; 2f Alta. Le fe, 
105.— CAN. 


PART XII. SECT. 1, SUB-SECT. 2.- D. 


ad. Jurisdiction to decide on originating 
notive---ftight to durect an tasue.)---- 
Posten vr. Kosten, {1928} 3 W. W. ah 
a73. ae CAN. : 


PART XIII. SECT. 1, SUB-SECT. 1. 


m i, --— -——.J-—-A judge of 
the Supremo @t., sitting in his ordinary 
capacity, has no jurisdiction to inter- 
ferc with deerces pronounced by the 
ct. as a ct. for divorce & matrimonial 
causes under Matrimonial Causes Act, 
1857 (ce. &i)— LAMAN 4. 
(1925), 35 LB. C. Wi. 137.--CAN. 

ih ees The parties 
went through a fourm of marriage in 
Nova scotia. In un action for declara- 
tion of nullity based on absence of 
NS oe fraud: --Jield: the Supreme 
Ct. of Ontario had no jurisdiction to 
entertain the action, & would have 
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aoroans moras 


CLAMAN | 


Refd. A.-G. for Alberta v. Cook, 
[1926] A. ©. 444; Raeburn v. Raeburn (1928), 
138 L. TJ’. 672. 
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had none even if the marriage had been 
an Ontario marriage. Tho jurisdiction 
ef the HKecleshistical Cte, da Janghand 
has not been conferred upon the 
Supreme Ctl. of Outario.-- VAMVAKIDIS 
» Kircorr, [ieroy, 8 oD. Ta. a. 877; 
G4 Oo da. 1. 585.--CAN, 

ai, ----- High Cvurt--- Bombay-— 
To hear matrimonial suite between 
Jews.) —The High Ct. of Bombay has 
jurisdiction to entertiin a sult arising 
out of matrimonial disputes between 
Jows, & in deciding such disputes, the 
Jewish Jaw mueét bo applied “ with such 
adaptations to the clreumstances of the 
caso af justice may require.”’—--Bun- 
JAMIN % BENJAMIN (1025), 1. L. i. 
50 bom. 369. --IND. 


PART XHI. SECT. 1, SUB-SECT. 3. 
2320 §. Pructice of Heclesiastical 
Courts follmeed--Proceedinga tn forma 
pauperis in Maniloba.)—-COLERIDOR v. 
COLERIDGE (Man.), [1926] 2 D. L. 7. 
BIG ; {1926] 1 WwW. V ° R, 57.—CAN, 


PART XIII. SECT. 3, SUB-SECT. 1. 


pi. —--.)--Thoe fact that. at the 
time of her marriage, a wife has Jiving 


' a ebsld born as a consequence of ilicit 


| 


intercourse with another man, of which 
intercourse her husband had no know- 
ledge, does not entitle the latter to have 
the marriage set aside.—STANDER r. 
STANDER, {1929} App. D. 349.-——S. AF. 


2828a. rm a Vv. A.-G., No. 6069a, 
post. | 

2328b. Distinguished from — grounds for 
annulling marriage. |—A decree annulling a 
marriagé on the ground of impotence is a 
judgment in rem altering the status of the 
parties, & can be pronounced only by the ct. 
of their domicil. A decree ann a 

ze on this ground deals with a ge 

which till the date of the decree was voidable 
only & not void. In substance it is a decree 
for the dissolution of that marriage, & is 
thus distinguished from decrees annu 
marriages for illegality or informality.— 
INVERCLYDE ( herr aes Tripp) v. INVER- 
CLYDE, [1931] P 100 L. J. P. 16; 144 
L. T. 212; 95 J. po 73 ; 477. L. R. 140; 29 
L. G. R. 353. 


2881. Add. Annotation :—Refd. 
Inverclyde, [1931] P. 29. 

2384. Add. Annotations :—Refd. Salvesen (or von 
Lorang) v. Far erat Property Administrator, 
{1927} A. C ae ; Inverclyde . Inverclyde, 
1031) FP, Newbould v. A.-G. -» [1931] 


2845. Add. Annotation :—Folld. H. v. H. (other- 
wise N.) (1929), 45 T. L. R. 618. 

2845a. .]—Where the ct. finds in a suit 

for nullity of marriage that both the parties 

to the ceremony of marriage are impotent, 

each being incapable as regards the other, 

a decree nisi may be : a to each of the 

poe & either ma course 

r a decree absolu H. (OTHER- 

ween) Uae) 98 L. J.P. 155 ; 45% L. R. 


2870, Add. Annotation :—Refd. Newbould v. A.-G., 
[1931] P. 75. 

2881. Add. Annotation :—Refd. 
Inverclyde, (1981] P. 29. 


2452a. ——-.]—MANN v. MANN, No. 2496, post. 


2458a. ——.}—In this suit two questions arose: 
(a2) whether: a memorandum of agreement 
permitting the wife to live hy ae & apart 
was a deed of separation; (0) whether her 
ed a after having horeolt separated from 
er husband & signed the agreement, that 
they should set up house together in the 
interests of the children, constituted a sincere 
desire for resumption of cohabitation. For 
petitioner it was submitted that the memo- 
randum of agreement relied upon was not a 
deed of separation, but merely an agreement 


Inverclyde v. 








apply & in Ss 


Inverclyde v. 


ExgusH anp Emprae Digest SUPPLEMENT. 


for maintenance for a limited period. Even 
if it were a deed of ion, the wife waa. 
entitled to change her mind, & she had in 
fact shown a sincere desire to live together 
again with her husband, though her motive 
mi ht have been the welfare of the children : 

eld; the memorandum of agreement was 
a a valid & binding & subsisting agreement 
to live separate & apart. The wife’s pro- 
posal, not being e to restore the con- 
nubial relationship stmpliciter, but merely so 
that she & her husband & the children should 
set up house together, was not a sincere 
desire that they should live together. 
Petition dismissed.—Lacny v. Laory (1931), 
95 J. P. 179; 47 T. L. B. 577; 765 Sol. Jo. 
572; 29 L. G. R. 566. 


2479a. Extravagance of wife.}—(1) Hxtrava- 
gan ce of living on the part of a wife affecting 
he financial position & prospects of her 
husband may be a matter “so grave & 
weighty" within Yeatman v. Yeatman, 
No. 3001, as to render it contrary to the real 
truth of the case to treat the husband as 
guilty of desertion without reasonable cause, 
& therefore may afford a defence to a petition 
for restitution of conjugal rights. 
(2) A husband is not to be taken as having 
deserted bis wife without reasonable cause 
because his work in te compels him to live 


away from her.—G. v. G., [1980] P. 72; 142 
L. T. 311; 94 J. P. 1 46 T. L. R. 69; 
sub nom. G.-M. v. G.-A. D., 99 L. J. P. 14; 


74 Sol. Jo. 59; subsequent proceedings, sub 
ce GORDON v. GORDON (1931), 75 Sol. Jo. 
2479b. Husband’s work requiring him to live apart 
from wife.}—G. v. G., No. 2479a, ante. 
2487a. i ———.}—Lacgry v. Lacry, No. 2453a, 
ante. 
2490. Add. Annotations :—As to (2) Consd. REP 
v. Hyman, Hughes v. Hughes, [1929] P 
Generally, Refd. Hyman v. Hyman, 119203 
. C. 601 


2492. Add. Annotation :—Consd. Hyman v. Hyman, 
[1929] A. C. 601. 

2494. Add. Annotation :—As to Se Platte Lacey v. 
Lacey (1931), 47 T. L. R. 

2498. Add. Annotation :—Refd. ee v. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 416. 


2501. Add. Annotation :—Refd. H nv. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 416. 


ae REELED “Srp 20 is OT ACT AE LSE AAS AAS SEE SPURS PRIS Sa SAR ry yen rE S AOS SS SR 


PART XIII. SECT. 3, SUB-SECT. 2.—C. | writl 


husband was potent & there was no 
structural peepee on the part of 
the wifo, but the marriage had never 
been consummated owi to the 
opposition of the wife without any 
legitimate reason, the ct. granted a 
decree of nullity of the marriage on the 2452 i 
ground tbat there was an invincible 

repugnance on ‘the part of the wife 
to the act of consummation resulting 
jn paralyas of the wee isbeay was 








restitution of 





for restitution of conjugal 
rights is not a prerequisite to the bring- 
ing of an action in St orton emg! Pi for 
conjugal 
POLOVNIKOFF v. POLOVNIKOFF, (1030) 
2 W. Rh. R. 177.—CAN. 


on a 
roe of conjugal righ 
must satisfy the ot. that he or she has | of 
a aincere desire for a 

of those rights & a co on 


MATHEIN NWE v., eat Kwa (1929), 
ILL. R. 7 Ran. 451.—IND 


se. Defendant in }—The Aly 
has no i to pense with t 
preliminary order of restitution 
an action for restitution of rs 


rights failing which a divorcee on 

ground malicious desertion. 
tition for | such an action the mere fact that ae 
petitioner | ig in prison is no bar to the granting 


—ALDRED 


@ restitution order 
tion | ALpRED, [1929] App. D. 356.—S. AF. 


consistent only with a — witingnees o render them to the other 
S. ». 8. (L996), %e0 W. A. ae Sha tae v. WOODLANDS i 
AUS. (boas), 32 es ve ary rene ng PART XIII. sear hh SUB-SECT. 1.— 


dee te SECT. 3, oe hes ar 


2397 mie gone ade 
Hate, agar) 8D L. R. re : (iar ¥ 
WwW, W $66; 22 Alta, L. R. 5 
PART XIII. SECT, 5, SUB-SECT. 1.-—D. 
2438 ti, -~—.]-—A prior request in 


PART XIII. SECT. 6, SUB-SECT. 1.— 
F. 


ad. Petitioner 
A suit for San 8 fon at eons 
lies under Burmese B 
_ & husband will Oe obtain aa sucirresti 
tion on acoount of his 
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of. Petitioner ering from venereal 
disease 


that a husband is 
disease is 


Ws ret: be whi 
AINSBURY, 


rcs ae eal 8. AF. 


—A ° 
lesa) "ADD. D. 109.— 


Vol. XXVII.—Husband and Wife. Cases 9511-9780. 


2511. Add. Annotation s—Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 118. 


| 


25188. ——-.]—A husband & wife intermarried | 


in Feb. 1922, & continued to cchabit until 
July, 1927, when the wife left the husband. 
On Nov. 2, 1927, the wife petitioned for a 
divorce founded upon an act of sodomy 
alleged to have been committed on her by 
the husband in Mar. 1922, & alleged acts 
of cruelty consisting of (a) acts of shameless 
uncleanness & invitations to repeat them, 
& (6) ordinary acts of cruelty, such as acts 
of ill-temper & abuse. 

At the trial the judge in summing u 
the jury did not warn the jury against anting 
that the sodomy alleged had been committe 
on the uncorroborated evidence of the wife, 
who was an accomplice; nor did he clearly 
point out that before it could be held that 
there was cruelty as regards the sexual 
malpractices it must be shown that they 
caused danger to life, limb or health, bodily 
or mental, or a reasonable expectation of it. 
The jury’s verdict was that sodomy had been 
committed as alleged ; that the husband had 
been guilty >f cruelty of the class (a), & that 
he had not heen guilty of cruelty of class (b). 
The judge then made a decree nisi for dis- 
solution of the marriage. On appeal :— 
Held: (1) the judge ought to have warned 
the jury that cogent evidence was required 
to overcome the presumption of innocence 
of sodomy, & that they should not convict 
on the wife’s uncorroborated evidence; 
(2) the ct. must take notice of the fact that 
there had been condonation of the offence, 
even though the husband did not plead it ; 
(3) the judge had misdirected tuo jury by 
saying that the sexual malpractic*2 were 
cruelty in themselves, as there could act be 
legal cruelty without danger to life, linib, or 
health, physical or mental, or reasonal|+ 
apprehension of it; & (4) instead of directing 
a new trial the ct. should dismiss the wife’s 
petition. 


PART XIII. weet an SUB-SECT. 2.— 


2521 1. Question of fact & degree.}— peuds 
tter of degree.— 





Cruelty ma hia 
A. o. An 1025] 2D L. R.1195; [1925] | Me 8 
2W. Ww. 154 ; 19 Sask. L. R. 346.— 
CAN 
2521 Ii. .-—The question whether | 1144; [1925] 1 W. W. 
afraid of her | Sask. "LD. R. 


pitt. herein was actually 
usaband or not held net to affect the 
question whether his conduct amountgd 
to peel gruehty re defined in Ruasell 








Where Oe conduct be & husband, in 


Lion hat i wife to earn her own living 
ny Se 8 his earnin 
mistress for whom he openly indicates 
reference, so preys on the wifo’s 

| that, to his knowledge, it under- 
| mines her heath, it constitutes ¢ ener: 


— JONES VY. JONEA, ae} - D. ls 
262.—CAN. 


PART XIII. sags a SUB-SECT. 2..-- 


(5) The wife having on the evidence been 
& consenting party to the act of sodomy 
alle to have been committed it would 
be impossible for her to obtain a decree of 
divorce based solely on that act. 

(6) The rules with regard to condonation 
& connivance as a bar to a decree for divorce 
were well established in the practice of the 
Ecclesiastical Cts. before the Act of 1857. 
In my ncement these rules apply to cases 
in whic ground alleged for divorce is 
sodomy (GREER, L.J.).—STATHAM v. STa- 
THAM, [1929] P. 181; 08 L. J. P. 118; 140 
7 zi 202; 45 T. L. R. 127; 72 Sol. Jo. 847, 


2554. Add. Annotation: — Generally, Refd. Rae- 
burn v. Racburn (1928), 188 L. T. 672. 


2648a. Unnatural offences.|—-STaATHAM v. STa- 
THAM, No. 2518a, ante. ¥ 


2661. Add. Annotations :— Apld. Statham v. Sta- 
tham, [1929] P. 131. Refd. Ruge-Gunn v. 
Rugg-Gunn & Archer, [1931] P. 147. 


2704a. —~--- ——-.}--Where the ct. was satisfied 
that a wife had been raped by a man un- 
known, with the result that she gave birth to 
a child, it held that there was no adultery & 
dismissed the husband’s petition for divorce. 
—CLARKSON v. CLARKSON (1980), 148 L. 'T. 
775; 46 T. L. R. 623. 


2718a. —-—.]—An infection of resp. with ‘ crabs ”’ 
is, in the absence of prior misconduct or 
infection of petitioner, primd facie evidence 
that resp. has committed adultery.---Srmap 
v. STBAD (1927), 71 Sol. Jo. 301. 


2722a. —-—-- Staying with unknown woman in 
same bedroom-—Presumption of adultery. |-- 
Woo Lr v. WooLr, No. 2770b, post. 


27238a. --——.J—-ITALLaAm v. EiatLAm (1930), 
T. L. BR. 207; 75 Sol. Jo. 167. 


2730. Add. Annotation :-—Refd. Woolf v. Woolf, 
een P. lsd. 
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Coannice v. CONNOLLEY, [1925] 2 
WwW. W. RR. 426.-—CAN. 
on hh 


PART XIII. a BS ah. SUB-SECT. 3.-— 


2712 1. Single act-—- For purpose 
of supplying evidence.}—An act of 
adullery committed solely for the 
purpose of supplying evidence on 
which the spouro of tho party so 
committing it may base an action for 
divorce will not entitle pitf. to a decree, 
or 


t. 449; 15 


Although wunder circum - 


Ms eel a s LR. 548 ah. Husband describi himself on | stances the evide fo) ‘herein would 
: w L. R. : and ¢ t imaclf ¢ A 
“in ° durt ENG ~-A husband deserted 
7—CAN, Cu ¢ | his wite on oy.) 8 ab on ove of e RV ieiry plain that aid evidence 
° mei effect ree ine which she had baby three months staged F by deft. for the purpose 
cruelty per s¢.}—The mao pn SaTAnlAliy old, & on the other when she was about of enablin Hk to bring the uction, 
croelty may awe 3 a Te 11 96°: tn confined. On jolning the army | it was hel hat, the inference was at, 
Hoss ow we ee 1195 + | in 1916 the husband «tated that he was | most a highly improbable ono.— Dy. 
LC en a widower, & thereby tho wife was | AIMOND », Dy Anwonn (Sask.), [1928] 
» R. 346.—CAN. caused considerable & anxicty, & | 2D. L. 1. 121; 1 W. W. Rt 054. 


with difficulty obta 
out of his pay as his wife :—Held: 


Ioed 


an allowance 


2560 ix. —— A Gs urse of con- 
duct naiottatad to break the spirit of 
the sufferer & continued unti)] health 
breaks down, or rm likely to break down, 


under the str isc ty.—K AUFIELD 
a siose1 Ww eR 
159.—CAN. — : 


PART XI. SECT. Bd SUB-SECT. 2. 


on mistreas— 


rifine wtfe of preference eae for mistress. |— 


the husband's conduct amounted to 
cruelty.-—-STUART t. STUART (1926), 
TI. L. R. 53 Cale. 436.—IND. 


PART eo SECT. 5, SUB-SECT. 2.-—E. 


2688 ——,] — Action by a wife 
for judicial separation on the ground of 


PART XI. waa 5, SUB-SECT, 3.-— 


TEPITEN ©. 


| 

| 

had in esata boen commit ted, yet, since 
2725 vil. ———. }— 81 
STEPHEN, (1931} 2D. lL. ht. 892.-~ 
CAN. 


2725 vill. a oe v. 
,» whers the violence Bas 
pe nai use 6 fe in, re ner heer ee agai (1930) 2D. L. R. 197- 
or give Cause ear ere 
& was | the result of her oo nduct with 2725 ix. ———.}—8, ». B. & M., 
which grees tinued et 1 W. . W. BR 116; afd. {1931 } 
Piowing “that it evoked deft.— | 2 W. W. HR. 126.—CAN,. 
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Cases 2788a—2770b. ENGLISH AND Empree DicEest SUPPLEMENT. 


273388. 


27387a. 


Hotel evidence.]—On the trial 








of an undefended 
the ground of ultery with a woman 
unknown, the ct. declared its intention of 
1efusing to sanction the practice of resorting 
to hotels to establish a primé facie case for 
dissolution of marriage, & dismissed the 
Roo qe v. AYLWARD (1928), 44 
gp ae a in 1915 ceased to live 

8 wife, though she joined him 





with resp. as 


sometimes in America, London & Scotland, 


& letters passed between them of an 
affectionate nature. In 1919 applt. met D. 
in New York, who was living with her hus- 
band & two daughters on terms of affection 
&, up to the date of these proceedings, con- 
tinued to be on these terms with them. In 
Dec. 1920, with her husband’s consent, she 
went on a big game shooting expedition to 
Africa with applt.; applt.’s wife consented, 
though against her desire. Applt. & D. were 
drawn together through their mutual 
enthusiasm for sport. An expert photo- 
grapher was with them on the expedition but 
fell ill. Applt. & D. were away on trips with 
no one but natives for several days & nights 
together. D. was, in 1920, forty-five years 
of age, & there was no direct evidence of 
familiarity between them :—Held: there 
was not sufficient ground for the inference 
that adultery might reasonably be assumed 
as the result of an opportunity for its occur- 
rence.——RKoss v. ELLIsuN (OR Ross), [1930] 
aes 1; 06 L. J. P.O. 168; 141 L. T. 666, 


2748. Add. Annotations :—Distd. Mart v. Mart, 


2746. Add. 


[1926] P. 24. Refd. Selby v. Atkins (1926), 
135 L. T. 45; S.v. 8. & P. (1927), 44 T. L. R. 
52; Re A. B.’s Petn., [1928] P. 25; Inver- 
clyde uv. Inverclyde, [1931] P. 29. 
Annotation :—Refd. Mart v. 
[1926] P. 24. 


Mart, 


2747. Add. Cilations :—(1926] P. 24; 95 L. J. P. 


2749. Add. 
2758. Add. 
2758a, 
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2736 i. Whether necessary to prove 
direct fact— When oppor shown to 
efende 


exist-— Letter from r admitting 
incident.}—Smitn ov. SMITH, (1929) | BLEEKER  v. 
8. OC. (Ct. of Sosa.) 75.—SCOT. N, L. Kt. 133.—S. AF. 


aj. Failure to deny evidence given by 


L. T. 446, 

Annotation :—Consd. Rimmer vv. 
Rimmer (1930), 46 LT. L. R. 624, n. 
Annotation :—Refd. Sloggett  v. 
Sloggett, [1928] P. 148. 

Evidence of petitioner’s father—-That 


20; 134 





tition for divorce, on |. 


2763a. 


2770a. Admission of 


2770b. 
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2755 i, Statement by wife—dAe to 
illegitimacy of chiid— Admissible 

estallish fuct of wife's 
BLEEKER 


petitioner living apart from wife at material 
period.|—In this undefended petition for a 
divorce by a labourer the evidence of 
adultery depended upon the proof of the birth 
of a child to the wife some eighteen months 
after they had ceased to live together. Both 
parties continued to live at different addresses 
in South London, & the ct. accepted as 
evidence of non-access the evidence of the 
pone father that the petitioner had 

een living with him during the material 

eriod & had not slept away one night.— 

ADLOW v. HapLow (19380), 143 L. T. 774; 
46 T. L. R. 624; 74 Sol. Jo. 582. 


2762. Add. Annotation :—Folld. Little v. Little, 


[1927] P. 224. 














-]|—The adultery of a hus- 
band in his wife's suit for dissolution of 
marriage is sufficiently established, subject 
to identification, by the production of the 
decree in a former suit, upon which it appears 
that damages have been assessed against him 
as co-resp. in respect of the same adultery, 
& that he has been ordered to pay such 
damages, without the decree in question 
containing any express & separate finding 
that he committed the adultery in question.— 
LirtLe v. LITTLA, [1927] P. 224; 96 L. J. P. 
131; 1387 L. T. 495; 71 Sol. Jo. 493. 


2765a. Conviction for perjury—In action in which 


immorality alleged.|—A conviction for per- 
jury committed during a slander action, for 
falsely swearing that sexual intercourse with 
a certain woman had not occurred, is equiva- 
lent to a finding that there had been such 
intercourse, & the certificate of conviction is 
admissible as primd facie evidence of the 
intercourse in a subsequent suit for dissolu- 
tion of marriage in which the man convicted 
is resp.—-O’TooLE v. O'TOOLE (1926), 134 
L. T. 542; 42 T. L. R. 245. 


adultery by husband— 
Sufficiency of.}--BootTs v. Boor (1929), 73 
Sol. Jo. 159. 


Refusal to disclose name of woman. ] 
On an undefended petition by a wife for disso- 
lution of marriage by reason of the adultery 
of her husband, the evidence was that the 
husband passed two nights in a bedroom at 
an hotel with a woman. He then informed 











eet aN ee eee 


divorce. The evidence of adultery 
consisted of admirsions by resp. :— 
Held; this evidence waa admisaible.— 
HENLEY vr. HENLEY, (1927) 8. A. S. QR. 
3641.—AUS. 


sk. <Adimissions by respondent.}— e 


adultery. j— 
(1927), 48 


other side.}—Held;: a atrong circum- 
stance to be taken into account.— 
STacEY v. STACEY (Alta.), [10927] 2 
HEE R. 854; (1927) 1 W. W. BR. 821.— 


PART XIII. oe Mt SUB-SECT. 8.— 
a 6 e 


2743 i, Proof of non-access—Evidence 
of either spouse.j—~The rule of Fussell 
v. Ausaell, No. 2743, does not apply 
so as to exolude evidence of non- 
access, where there is no posaibility 
of bastardising a ochild.—-ROBERTS v. 
ROBERTS a (1928) 1 DL. R. 

2743 il. ———- ——.]-—— Held: the 
evidence of spousos was admissible to 
bastardise a child born during wedlock ; 
the rule to the contrary, upplied in 
Russell v. Rtuseell, No. 2743, not being 
part of the law of Scotland.— BURMAN 
v. BURMAN, ({1930] 8. Cc. 362.—SCOT. , 


PART XIII. SECT. 5, SUB-SECT. 3.— 
B. (d). 


hi, ---—— In regular course of business. )} 
—Where a person, ¢.g. a tradesman, 
physician, mechanic or taxi-driver, is 
baled to the house of ao prostitute in 
the regular course of his business, the 
inference that he committed adultery 
there should not be drawn against him 
in a divorce action in the absence of 
evidence in addition to that of the 
fact of such _ visits.— WRIGHT v, 
WricuHT, [{1928) 1 D. L. R. 
{1928} 1 W. W. It. 383.—CAN. 


PART XII. SECT. 5, SUB-SECT. 3.— 
B. (f) i. 


2770 i. Admission of adullery by wife 
--Sufficiency of.--In July, 1923, 
petitioner & hl entered into a separe- 
tion agreement, & thereafter lived 
separate & apart. During the separa- 
tion reap., in May, 1924, gave b to 
a-child. The husband petitioned for 
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Admissions, whether written or verbal, 
inade by resp. in a suit for dissolution 
of marriage are not in themselves 
sufficient proof of adultory ; but when 
other facts, tending to establish such 
adultery, have been adduced, the 
admissidns are corroborated evidence 
of such facts so adduced.—WHILKEIE v. 
WILKIE, [1928] N. Z. Is. R. 406.—N.Z. 


PART XIII. SECT. 5, SUB-SECT. 3.— 
B. (£) ii. 


2778 i. To petitioner’s solicitor. } 
—~Semble: a decree for divorce should 
Deft tananlisione nt caine coal 

oft.’s ons of adu. ‘ y 
when made to piltf.’s solr. or other 
officer of the ct. or on deft.’s testimony 
admitting adultery.—SAaNBORN v. SAN- 
BORN, {1928) 1 D. L. R. 8813 (1928] 
1W.W.R R. 168. 
CAN 





78; 23 Sask. L. 68.— 
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his wife of the fact, but disclosed no name or 
address of the woman in question either to 
his wife or to her solrs. or to the King’s 
Proctor to whom the papers in the case had 
been sent by the ct., although both the solrs. 
& the King’s Proctor applied to him for 
these particulars. As the result of inquiries 
by the King’s Proctor there was no evidence 
of any association of the husband with a 
woman other than his wife, still less of illicit 
association :—Held: the appeal must be 
allowed & a decree nisi eranted on the ground 
that if evidence were tendered in good faith 
which under all usual circumstances clearly 
pointed to adultery, it was the duty of the 
ct. to act upon it, unless the King’s Proctor 
could adduce cogent evidence to rebut the 
obvious conclusion, & in the present case 
there were circumstances on which the ct. 
ought to be satisfied in accordance with what 
had hitherto been the practice that adultery 
had been established.—WooLFr v. Woo.r, 
[1931] P. 184; 100 L. J. P. 73; 145 L. TT. 
36; 47 T. L. R. 277, C. A. 


tion & not dissolution of the marriage. 
Petitioner stated that she did not wish her 
husband to marry the woman who had ruined 
her home :—Held: permanent maintenance 
& custody being, at any rate, a part of the 
purpose for which the suit was brought, 
petitioner had a right to a decree of judicial 
ecperaton: The ct. had a discretion to 
refuse such a decree, but not an unlimited 
discretion, & that discretion must be exercised 
upon some legal ground, such as tho absolute 
& discretionary bars & the ground that the 
suit was not brought bond fide, but only for 
some collateral Saas It was not such a 
legal ground that the ct. thought it would 
be better that the relief to be granted should 
be dissolution, & not judicial separation.— 
BLANCHARD v. BLANCHARD (1928), 188 L. T. 
1780; 44 'T. L. R. 313; 72 Sol. Jo. Tas. 


2829a. ——— With her consent.]—STATHAM v. STA- 


mam, No. 2518a, ante. 


2830. Add. Annotation :-——Apld. Statham v. Sta- 


tham, [1929] IP. 131. 


2792a. 
Sol. Jo. 542. 





F. Ren-edies (Vol. XXVIL., p. 304). 


-}---SIMPSON v. SIMPSON (1931), 75 


2518a, ante. 


2830a. -—~-- —-—.]-—STATHAM v. STATHAM, No. 


2833a. Whether amounting to cruelty.]---Sra- 


Add the following case :— 


2813a. Petition for judicial separation— Whether 


petition brought only for collateral purpose. |-— 
A wife petitioned for judicial separation from 
her husband, on the ground of his adultery. 
She needed no protection against interference 
from her husband, but she required orders 
for permanent maintenance & for custody. 
The judge, following his usual custom, asked 
petitioner why she prayed for judicial separa- 


2025. Add. Annotation :.-Refd. Clark v. 


THAM v. SrATHAM, No. 2518a, ante. : 


2833b. Condonation~~-Whether special plea neces- 


sary.]—STATHAM v. SraTuAM, No. 2518a, ante. 


2850. Add. Annotution :-—-As to (3) Refd. Courage 


v. Courage (L931), 47 TT. da. RR. 895. 


Clark 
(1931), 95 J. BP. Jo. 304. 


2940. Add. Annolation :---Refd. Diggins v. Diggins 





PART XIII. eet ar, SUB-SECT. 3. 
ii. 

sx. Diary — Inadmissible ayainst 
co-respondent.|—-In an action of divorce 
on the ground of adultery :—Held - 
entries made by the defender in a 
privaje diary kept by her, the import 
of which was that she had committed 
adultery with the co-defender, although 
evidence against her, could not be 
founded on us cvidence against the 
co-defender.—CREASEY Vv. CREASEY, 
{1931} S. C. 9.—SCOT. 


PART XIII. SECT. 5, SUB-SECT. 3.--- 


E. (a). 

_ 2802 i. Acts other than those charged 
tn petition— Subsequent acts of adultery. } 
—Evidence of acts of adultery sub- 
eequent to the date of the petition can 
only be admitted where preceded by 
some evidence upon which the jury, 
without more, ht tind a charge of 

ultery, as alleged in the petition, 
to have been proved.—ELLIOTr ¥v. 
ELLIOTT, (1927) ° a. L. rn. 338.-—N.Z. 


PART XIII. SECT. 5, SUB-SECT. 3.-— 


F, (a). 

sl. Divorce—Mere adultery on part 
of taper rte Reh adultery on the 
part of the husband does not by iteeclf 
entitle a wife to a divorce according 
to Burmese Buddhist law.— MATHEIN 
NWE wv. Mauna Kua (1929), I. L. KR. 
7 Ran. 451.-—~IND. 


PART XIII. SECT. 5, SUB-SECT. 3.-- 


F. (b). 
fi. —— Unaatiafac evidence. }— 
DOWLINSEI v. RAWLUK (Man.), [1929] 
4 D. L. R. 20.-—CAN. 


PART XIII. net. 5, SUB-SECT. 8.— 
o (a). 
2844 li, ——~.}—In order to establish 


hee pine an ofa saber eg pre bid 
ve obligations o marri 
atate may suffice. 


OR AO em ag 00 = MR. 6 tenets 


Sendle: ‘hy bringing of a prior 
suit, which was ahandoned, fur divorce 
can bo relied on as constituting 
desertion.—-Bruck v. Broor (Alta.), 
(1926) 4 D. Le. BR. 1117; (1926) 3 
WwW. W. Tt. 605.—CAN, 


PART XIII. aa 5, SUB-SECT. 8.-— 


2860 i. Whalamounds to cohabitation — 
Parties living under same roof—us- 
band not recognising or treating wife as 
such.j—Held: tho busbend was living 
apart trom his wife without sufficient 
excuse in circumstances entitling her 
to restitution of conjugal 
LINKHART ov. LINKWAKT, 
Db. L. kt. 1180.—CAN. 


PART XHI. SECT. 5, SUB-SECT. 8.-- 
B. (c). 


—— 


rights. 
[1925] 2 


2868 ii. .l~-Petition by wife 
for dissvlution of marriage on the 
sround of the Lusband’s desertion :— 
leld: desertion begins when the 
intention to desert is complete, & that 
in this cause there never was auy 
intention on the part of the husband 





to desert his wife.—Lirrve v. LITruey, 


(1928] W. A. L, it. 60.---AUS, 


PART XIII. SECT. 5, SUB-SECT. 8.— 
B. (oe) i, 

sm. Non-compliance with decree far 
restitution-- What amounts tu.j--After 
a decree fur restitution of conjugal 
rights had been made against a wife 
she returned to hor husbaud & Hved 
with bim for three months. She 
returned sincerely willing to stay with 
bim tf her affection for bim was felt 
by her to be sufficient, but shoe had in 
her niud a condition unexpressed that 
she would not stay with him if she 
found her affection lusufficicnt. At 
the end of three months she left & 
refused thereafter to resumoe 
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(1926), 43 'T. L. R. 37. 


| 





co- | L. BH. 330.—AUS. 


OE ARR RRR RR CREE me me 


hahitation :---//eld: the wife’s con. 
duct. did not, amount to @ compliance 
with the decree, &, therefore, that her 
husband was entitled to a dissolution 
of marriage.-- TA Rida », EARRIS (1 oe 





40s. N.S. W. 59; 47 NLS. 
W.N. tt - AUS, 
PART XIII. SECT. 5, SUB-SEOT. 8. --- 
B. (0) il. 
j. —--—-.}--Malicilous dontal of 


n ij. 
carnal intercourse persisted in for four 
rears may constitute desertion, but 
ho standard of proof, both of the 
denial Ituelf & of tho absence of con- 
sent by the offended spouse, must be 
exacling.—-GOOLD v. GOoLp, [1927] 
S.C. 177.-—-SCOT. 


PART XIII. soc 5, SUB-SECT. 8.— 


29033 fl. -——- -—--- ———.]--LEE ¥. 
Lee, (I9Z7J 1 DL. 94; 590.1. BR. 
561.—-CAN. 


PART XIII. cer a SUB-SECT, 8..— 
° (g . 


2040 fi. ----~.}—-A divorcee refused, 
on the ground that o separation agroc- 
ment prevented a finding of desertion. 

In an action for divorce the existence 
of a separation agroement is not to be 
disregarded by the ct. merely becuuse 
deft. doos not set it up as @ bar.-—— 
Wasi v. WALSH & KIRKLAND, [1925] 
2D. L R. 7943 (1925) 1 W. WwW. RR. 
951; 19 Susk. L. R. 600.—CAN. 

2941 ii. ——— Deed not acted unon.J— 
Proposition, that, when a deed of 
separation is treated ag a nullity or 
set at nought, & the spouse who 
repudiates it persists in leaving the 
other as if deserted, the former is from 
that time guilty of desertion, doubted. 
—HoGGeEtt v. HOUGETT, (1926) V. L. HK. 
605; 48 A. L. T. 6233; [1926] Argus 


Cases £900—8040e. ENGLISH AND EMPIRE Diazst SupPLeMent. | 


2060. Add. Annotations :—Consd. Statham v. sia ooeacomen 


Statham, [1929] P. 181. 
Welton, [1927] P. 162. 


False assertion of pregnancy. |— 
Refd. Welton v. sor lioatian by a wife against her 
i foeband | or an order for maintenance on the 
ground of desertion, the justices have no 





2005. Add. Annotations :-—-Aa to (1) Consd. Hyman a 
v. Hyman, Hughes v. Hughes (1928), 139) fhay°the' wits had deceived the ‘hesband 
L. T. “416. Refd. Statham v. Statham, [1929] into marrying her by an untrue statement 
P. 131. that she was pr 1 —Dawson v. DAWSON 


29008. 








er Summary Juris- 
diction | (Married mya “Act, 1895 (c. 39), 


regnan 
(1920), 93 J. P. 187; 45 T. L. B. 397; 73 
o. 867; a7 L. G. RB. 868, D. O. 


justices are empowered on the application | 319a, Respondent second husband of petitioner— 


of a wife to make an order containing a pro- First husband having disappeared—Whether 
vision that the applicant be no longer bound bar to relief.|--SPeRGHON v. SPURGEON 
to aber with onl raiacke i Fey Fhagear} provision (1930), 46 T. L. R. 396. 

while orce e effec respe —_t : 

of a decree of judicial separation on the acta a priate affg., [1802] P. 222; 61 


ground of cruelty. But where the wife’s 


application is based upon ac 


of desertion | 3039. Add. Annotation :—Folld. L. v. L., [1931] 


only, such a clause should not be inserted in P. 63. 

the order, inasmuch as it prevents the | 3040a. Agreement not to sue for matrimonial 
continuance of desertion in strict law after offences prior to separation deed—Validity. ]— 
the date of the order. In the present case ~——By a separation deed executed by spouses 
the wife was granted a separation order who were then pe to a suit for judicial 
on the ground of desertion, & the non- separation on the ground of the cruelty of 
cohabitation clause was inserted in the the husband, it was agreed that neither of 
order :—Held: the justices were entitled them should sue the other for any misconduct 
-to find as they did, but were wee molded which had theretofore taken place, & the 
the non-cohabitation clause to be include deed further stipulated that any offence that 
‘in the order. In cases of cruelty it might either of them had committed should be 
be necessary for.the protection of the wife, forgiven or condoned, & that in case either of 
but that was not so in cases of desertion ; them should take proceedings against the 
& the non-cohabitation clause was struck other in respect of any complaint thereafter 
out.—SAYERS v. Savers (1929), 93 J. P. 72; arising no offence antecedent to the deed 


27 L. G. R. 366, D. C. 


should be pleaded or alleged by either or be 





PART XIII. — 5, SUB-SECT. 8.— 


2964 1. From time of intention to 
desert.}—Petition by e for dissolu- 
tion o marriago on the und of the 
husband’s desertion :-—~Held ; desertion 
begins when the intention to desert 
is complete, & in this case thore never 
was any intention on the part of the 
husband to desert his wife. Sle Sy id 
tae (1927), 30 W. A. TAI . 80. 


PART XIII, SECT. 5, SUB-SECT. 8.—E. 


29785 i. During imprisunment—Mani- 
Jest intention to desert.)}—-A husband, 
who was married in July, 1916, Hved 
with his wife for six weeks, & thereafter 
did not Uve with her again for over 
three yoarsa. In Nov. 1919, ho met her 
aoaidentally & livod with her for a few 
days, & then he went abroad to tako 
up an appointment. On the voyage 
out he wrote informing her that the 
apnoea had been cancelled. 

aftor ho nevor lived with his 
wife or communicated with her again. 
¥Yrom Apr. 1920 till June 1933 he 
was in prison, & in Oct. 1923 he was 
in imprisoned. 7 Oct. 1925, after 
8 release, he wrote to his vite’ s father 
stating that ne was about to go abroad, 
ering supply miatorial for 
divoree 7 — tela : : ursuer had 
bd raat Now i919 & indluding the 
men ov 
periods of defender’s incaroocration, in 
respect that, when liberated from 
prison, defender had shown no dis- 
osition to alter his intention to persist 
his tossti D.— PARKER v. _PAREER, 
{1926}‘S. O. 574.—SOOT. 


PART XIII. ene: a SUB-SECT. 8.—— 
Pi idy Oh pekino vagy terminated — 

oO periion. EY v. EY, 
(1028) 8. Q. 305.—AUS. 


PART XIIL —_— ee 8UB-SECT. 8.— 
G. (a). 


3008 1. What is “* reasonable cause °— 


Conduct falling short of matrimonial | separation.}—A perbionee in the 
offence—Not mee ee of temper & | absence of any fresh matrimonial 
habits. }—Mere of temper | offence, is not ontitlod to a decree for 
aeacuipanied oy ie e uso of a | dissolution of marriage upon precisel 
vulgar & abusive tongue, an occasional | the same grounds as those on whic 
pocinet a hysical violence not directed | she obtained Neca Mele separa- 
e perso® of her husband & | tion.—CoLu (192 
eee tg things Sf ht et Oca < ee I. L. R. 36 ¢ Cale. 166.— IND. 
Gecartion of bie hl di sy eee by sk. Counterclaim for judicial separa- 
CLARKE (alta. ), (1927) 3 W. W. +f tion & alimony—Same evidence as in 


728.—CAN former suit for same relief.}—In an 
: ere . action by a husband for judicial 

8 i. ——--~— Petitioner’s cruelty.}-—Soon | geparation the wife counterclaimed for 
after the marriage of the parties in judicial 86) aration & alimony, setting 
1923 the husband was guilty of acts of a Via ce, the same facts as were 
cruelty to the wifc, which resulted in ad & adduced in evidence in a 


permanent injuries to hor, ollowing | former action, in which she, 8 Pitt. 

on this conduct the wife left her | claimod the same relief against the 
husband in Feb. 1923, & although ne present pltf., but which was decided 
repeatedly requested her to return to | against her. There waa no subsequent 
him, she did not do so. Tho husband | regumption of marital relations or 
petitioned for divorce on the ground | other change in circumstances :—Held : 

of desertion :—Held: the husband | the husband was entitled to have 
must be prosumed to have intended | the counterclaim struck out on the 
the consequence of his acts; by his ound of res judicata, even if Domestic 
conduct he had compelled his wife to Rolati ations Act, 1927, wor )» 
trate him, & his petition must pe oh had been eacoa ates the die 


(1029), W. A. L. R. 86.—AUS. spective v6 effect.— DAvIs v. Davis (iga8) 
3D. L. it 68. O 5 (1928) 3 9 W. W. BR. 130 
PART XIII. SECT. 2. SUB-SECT. 3.— | 23 Aita. L CAN. 
oe (Be 


3026 i. Dissolution suit—Previous | pant XIII. SECT. 7, SUB-SECT. 3.— 
: ‘ormer B. (b) iii. 


was the 
ground that. by his wilful neglect of 3081 i. Invitation to commit adultery. | 
wife he conduced to her | —MoEwen »v. MonwEn Cian’ ), (1926) 
adultery. In a eres suit for | 3D. L. R. 430.—CAN 


divorcee he proved that wife & 
-resp. had, since the former suit, 3085 1. Consent to residence in - 
rig the t the provinoe & were living as man | ™our’s house.|—-Where a husban who 


ria :—Held: the dis- has no reason to believe that his 
Tinea” of the former suit was not a bar | & co-resp. have already committed 
to the subseqnent ait. — K BSLERING adultery acquiesces in & is acoewsory 
’: Eesurkivo 2 Nuverga) | to his wife’s eaving him & 
NEVERKA ( 19871 ‘ D. L. R. | live with. co-resp., will be held to 
7eT : 11927} 3 W. sank) [ [1987 —OAN have connived at his wife’s ultimate 


° misconduct &, therefore, to be without 
PART XIIb SECT. 7, SUB-SECT. 3.— | Ticens & Evane (Seek), i938) Hi 


ANS 
8087 1. Sulé fo ve (1ea6) 3 136 se i we Wek 
cone hg Be cee Tut For judicial | 569,--CAN. , 
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admissible in evidence. The wife subse- 
quently sued the husband for dissolution of 
marriage on the ground of his adultery 
alleged to have been committed since the 
date of the deed. The husband traversed 
the allegation, & by his answer counter- 
charged the wife with adultery antecedent 
to the deed. The wife disputed the right of 
the husband to make the counter-charge, 
having regard to the deed. The husband 
contended that the provisions of the deed 
were against public policy, in that they 
provided for the withholding from the ct. 
matters material & necessary for its con- 
sideration by virtue of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 178 (3):-- 
Held: on a motion by the wife to strike out 
the allegation in the answer of the husband 
of her adultery, the deed was not against 
public policy, & it did not constitute any 
bargain between the parties to pervert the 
course of justice by withholding from the ct. 
any matter material for its consideration, & 
the agreement made by the deed being one 
honestly entered into was good, & it was no 
wnswer to it to say that if the intention of 
the parties .ad been to obtain a collusive 
divorce or tus cloak the past, the deed could 
have had a dishonest & illegal operation.— 
L. v. L., [1931] P. 68; 100 L. 7. P. 76; 144 
L. 'T. 723; 47 T. L. R. 260; 75 Sol. Jo. 192. 


8042. Add. Annotation :—Refd. Hyman v. Hyman, 


Hughes v. Hughes (1928), 189 L. T. 416. 


3044. Add. Annotation :—Consd. Hyman v. Hyman, 


Hughes v. Hughes (1928), 139 L. T. 416, 


3047. Add. Annotation :—Refd. Hyman v. Hyman, 


Hughes v. Hughes (1928), 189 %.. VT. 416. 


3064. Add. Annovlution :---As to (1) Dista. Preger 


v. Preger (1026), 134 L. T. 670. 


3066. Add. Annotation :—- Distd. Preger v. Preger 


(1926), 134 L. 'T. 670. 


3067a. Payment to commit adultery. |—-MinaAnDaA 


v. MIRANDA (1981), 171 LT. Jo. 809, 


3068. Add. Annotation :-—Distd. Preyer v. Preger 


(1926), 134 L. T. 670. 


| 





pee er et eg Sao ire ae Saw 


3092a, ----~- 
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when the two latter were, to his knowledge, 
committing adultery; & that before the 
husband filed his petition citing his wife’s 
paramour as co-resp., he entered into a deed 
of separation which in terms permitted his 
wife *yeside at such places, & with such 
persons as she may from time to time think 
fit.’ The case was remitted from assizes 
to the Divorce Ct. on the question of con- 
nivance :—Held: there was a strong case 
for the husband being an accessory to his 
wife’s adultery, but, though almost terrilled 
to be under the same roof as co-resp., he 
resented & resisted as far as he dared the 
continuance of the adulterous relations. He 
did not encourage it. They defied him. Le 
was not an accessory, & did not enter into 
the deed with the idea of consenting to his 
Wife’s living in adultery with co-resp. Decree 
niet granted & papers sent to the King’s 
Proctor.—Ki1ne@ v. King & Evans (1929), 
142 L. T. 162; 73 Sol. Jo. 833. 

Agreement between husband & co- 
respondent as to damages.|—Petitioner filed 
a petition for divorcee on the ground of his 
wile’s adultery with co-resp., & it was dis- 
closed to the ct. that petitioner & co-resp. 
had agreed that co-resp. should pay petitioner 
£2,500 damages, of which £1,750 was to be 
paid down, & the rest later, & that: petitioner 
should claim no further damages front co- 
resp. & should put no obstacles in the way of 
a decree nist being made absolute. The 
petition was dismissed on the ground that the 
suit was collusive. After the dismissal resp. 
& co-resp. continued to live in adultery, & 
petitioner, who had received the £1,750, 
presented a second petition against them, 
cormnplaining of the adultery since the date of 
the former petition: - Held: petitioner had 
by the agreement prevented himself from 
complaining of any adaltery whether past or 
future, & he had connived at the adultery 
of which in his second petition he com- 
plained, & the secormd petition must be dis- 
muissed.---GIFFORD vv. GIFRFORD & HrigieMAN 
(1926), 43 T. L. R140. 


3069. Add. Annotation :--Distd. Preger v. Preger - 


(1926), 134 L. 'T. 670. 


3077a. ——- -——_ Petitioner 
respondent.} —In an 





PART XII. SECT. 7, SUB-SECT. 3.--- 


o ( ° 


8135 ii. 
species of statutory fraud on the 
ct.. &, like “fraud,” is incapable of 
exhaustive definition, & will ever be 
widened to prevent the mischief which 
the statute was intended to prevent. 
Collusion is possible in a good case, 
t.e. although tho ct. is convinced thut 
matrimonial misconduct was proved, 
yet if evidence of collusion, too gross & 
palpable to admit of beiug overlooked or 
explained, appeared, no decree should 
be made. 

In the present case the ct., having 
concluded that there was an arrange- 
ment between the parties to obtain 
a divorce & as to the testimony which 
should be offered to support the claim 
therefor, & that the testimony given 
by the resp. was in accordance with this 
arrangement, & largely untrue, refused 
the decree, hol that, aside from the 
admission as to the arrangement, the 


J.S. 





in fear of. co- 
undefended 
Seren by a husband it was admitted that 

e had spent many week-ends at his home 
under the same roof with his wife & co-resp. | 


CT ee een en eee senate eteeeanasenstiimeedeeadain inant 


| 


a a ee EE a 


divorcee 





3124a. 


uppearances of collusion were too KrOoBK 
& palpable to admit of being overlooked 


xplauined, & tusat the arrangement 
J—~— Collusion” is a | fh osn unos sat 1B 


itself was clearly collusive. —SAaANBORN 
ve. SANBORN, {1928] 1 DD. L. Kk. 881; 
[1928] ) WLW. RR. 18; 22 Sask. 1. Kk. 
168.-—CAN. 


3135 iii. -—--:,--Collusion is estab- 
lished (a) if there be an agreement or 
understunding or concerted action 
between the parties which has the 
effect of deceiving the et. either by 
causing untrue facts tuo be placed 
before the ct. or by suppressing facts 
which are material or pertinent; & 
(b) if there be an agreement or under- 
standing or vuncerted action between 
the purties which, from the nature of 
such agreement or understanding or 
action may be calculated to have that 
effect: but where the facts to be 
placed before the ct. are such as to 
support 4 Po fer for cithcr of two 
forma of relief, it ia not collusion for a 
petitioner, for valuable consideration, 
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ee ene 


(1928), 72 Sol. 


: 8093. Add. Annotation: --Distd. Preyer v. Preger 
(1026), 184 LL. T. O79. 

| 8004. Add. Annotation :—-Distd. Preger v. Preger 
| (1926), 134 L. I. 670. 

| $122, Add. Citation -—-184 LL. 'T. 670. 


ae v. "TOWNEND 


Jo. 518. 


ween eee ee wae i en eo er ores) 


to agreo with a resp. to change merely 
the formin of relief prayed for in the 
petiion.—-DOoUuTREBANDE vo DOUTRE- 
BANDE (1929), ZO S. It. N.S. W. 456; 
46 N. 8. W. W.N, 160.--AUS. 


3135 iv. ----- -}--To costablish col- 
lusion In an action for diveres Ib is 
necessary to show some understanding 
or agreement which Involves some 
iinposition on the ct. An agrecment 
between tho parties which doos not 
involve such an imposition or a sup- 
pression of facts, but merely facilitutes 
proct & smouthes the asperities of 
Itization js not collusion, although it 
is Hable to be looked into by the ct. 
Nor (oes the fact that an agreement 
involves monetary consideration neces- 
sorily render it collusive.—-BRALE ¥. 
Hieane & LINDON, (1929) 3 D. L. 1; 
% W. WwW, It. Ls 23 s. L. it. 548.—CAN, 

sl. Acts reyurded as unobjectionable 
Ly solicitor.}—Colluaion cannot be 
imputed from ordinary acts of parties 
which a solr. would naturally regard as 


30 


Cases 8148—88588. ENoLisH anp Empire Dicust SUPPLEMENT. 


3148. Add. Annotation :—Refd. Hyman v. Hyman, 
Hughes v. Hughes (1028), 189 L. T. 416. 


3168a. Application of rules to condonation of 
a aa v. STATHAM, No. 2518a, 
ante. 


8166. Add. Annotation :—<As to (1) Refd. Sneyd v. 
Sneyd & Burgess, [1926] P. 27. 


3171. Add, Annotation :—As to (1) Refd. Statham 
v. Statham, [1929] P. 131. 


3179a. -]—~ (1) Condonation has been defined 
as ‘‘ the complete forgiveness & blotting out 
of a conjugal offence followed by cohabitation, 
the whole being done with knowledge of all 
the circumstances of the particular offence 
forgiven.”’ 

(2) Petitioner alleged, but in the opinion 
of the ct. failed to prove, that he was induced 
to resume cohabitation by his belief, brought 
about by the fraudulent representation of his 








wife, that she was innocent :—Semble: such 


a belief would not be material if proved.—- 
SNEYD v. SNEYD & Buraxss, [1926] P. 27; 
ae J.P. 22; 185 L. VT. 124; 42 T. LR. 
3182a. ~—-.|—SNrEYD v. SNEYD & BurRGEss, No. 
3179a, ante. | ; 
3188a. Agreement for temporary separation after 
confession of adultery—Parties continuing to 
live apart for several years.|-—After a wife’s 
confession of adultery she & her husband 
agreed to live apart for six months, she to 
receive an allowance & it was agreed that 
at the end of that time their mutual position 
was to be reconsidered. After the six months 
they continued to live apart, & ten years 
after the admitted adultery the husband sued 
for divorce on that ground :—//eld: the 
agreement was made by a man who was 
distraught by the domestic calamity. There 
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was no condonation in the legal sense of 
complete reinstatement of the wife in the 
rights of a wife. The delay was excusable 
by the effect which the wrongdoing had upon 
the petitioner’s mind.—LETBE v. Larsy & 
WHITEHEAD (1928), 140 L. T.199; 465 T.L. R. 
6; 72 Sol. Jo. 7465. 

aE ac Annotation :—Refd. M. v. M., [1928] 

$218. Add. Annotation :—As to (1) Refd. Sneyd v. 
Sneyd & Burgess, [1926] P. 27. 

8223. Add. Citations :—[1926] P. 27; 95 L. J. P. 
22; 185 L. T. 124; 42 T. L. R. 247. 


3224a. -]—HowarpD v. BURTONWOOD (1742), 
Selwyn’s N. P. 13th edn., p. 9, n. 

Annotation :—Consd. Bernstein v. Bernstein, (1893] P. 292. 

8234. Add. Annotation :—Consd. Statham v. Sta- 
tham, [1929] P. 131. 

8288. Add. Annotation :—As to (1) Expld. 
v. Apted & Bliss, [1930] P. 246. 
3289. Add. Annotation :—Consd. Apted v. 

& Bliss, [1930] P. 246. 

3292. Add. Annotation :—Consd. Apted v. 
& Bliss, [1930] P. 246. 

3283. Add. Annotation :—Refd. Apted v. 
& Bliss, [1930] P. 246. 

8296. Add. Annotation :—Consd. Apted v. Apted 
& Bliss, [1930] P. 246. 

83389. Add. Annotations :—As to (2) Consd. T. v. 
1. (1931), 47 T. L. R. 629. Refd. Inver- 
clyde v. Inverclyde, [1931] P. 29. Generally, 
Refd. Newbould v. A.-G., [5931] P. 75. 

3345. Add. Annotation :-—Consd. T. v. T. (1931), 
47 T. L. R. 629. 

3358a. Fourteen years.}—On a husband’s 
petition for nullity of marriage on the ground 
of his wife’s incapacity through alleged 
invincible repugnance, it was held that as 





Apted 
Apted 
Apted 
Apted 
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inoffensive & unobjectionable,~LIn Ton 
Mv. GUDERIAN (1028), 1. L. R. 56 Cale. 
§30.—-IND. 


PART XIII. SECT. 7, SUB-SECT, 3.— 
C. (b) ii. 


3138 iti. —~—- —--—.]}--Tho fact. that 
a hushand’s suit for divorce bas been 
brought at the request of atuan, with 
whom deft. has been living for a 
number of years, & who has promised 
plitf. to pay all the costs in order that 
deft. may be mado froe to marry hisn, 
docs not coustitute collusion.-—-CHrist- 
MANSON VU. CHRISTMANSON  (Alta.), 
{oa 1D. L. . 6613 [1y27] 1 
a WwW. hh. 149.-—CAN. 


PART XIII, SECT. 7, SUB-SECT. 8.-— 
C. (b) v. 


$169 i. Respondent. assisting in 
identification.}-—The fact that deft. to 
a divoree action adinitted to pitd.’s 
solr. before the trial that she had been 
guilty of adultery with co-resp., & 
suppHod tho solr. with her photograph 
to be wsod for tho purpose of identiflea- 
tion, is not proof of collusion, where 
there is no evidence that pitt. evor 
had any arrangement with deft. that 
she should provide him with grounda 
for divoree.—-PaRRY v. Parry, [1926] 

D. L. R. 95; [1926] 2 W..W. R185; 
20 Sask. L.. Rt. 474.—CAN. 


PART XIII. SECT. 7, SUB-SECT. 3.— 
D. (a). 


am. Je defence to suil for divorce on 
ground i altel ke ers vw. A,, [1925] 
2D. L. 1195; (1925) 2 W. W. BR, 


unnecesaary.J--DBANE t. DEANE 
Fay, [1929] 8S. R. (Q.) 124.—-AUS. 


st. Proof of renewal of oun 


PART XIII. SECT. 7, SUB-SECT. 3.— 
D. (b) i. 


$169 iii. ——-.J—PREMCHAND JIIRA 
v. BAI GALAL (1927), 1. L. lt. 61 Bom. 
1026.— IND. 

3169 iv. -———~.]—Z/Zeld : condonation 
of adultery inay be mado subject to 
the cxpress condition that the guilty 
avouse Bhall nol. see or correspond with 
the other guilty person, so that when 
the condition is broken the condonation 
is cancelled & the right to found an 
action ou the adultery revived.~-- 
BAURR @ Bauer & Hass, [1930] 2 
W. W. RR. 16; 4D. L. R. 36; 24 
h. I. h. 409.---CAN, 


PART XIII. sca aaa 3.— 
- (g)s 
sh. Duty of wife’s advisers to in- 
vestigate the fucts before pleading cun- 
donation. |--Louis v. Louis & Srrap, 
{1929] S R. (Q.) 184.——AUS. 


PART XHI. SECT. 7, SUB-SEOT. 3.-— 
D. (h) iii. 


ce cement « wee 


$255 iil. -+-Any matrimonial 
offence which in itself is ground for 
divoree but which has been condoned 
may be revived by the subsequent 
commission of any other y 
reco, ed matrimonial offence, Epes 
ornelty.—A. v. A., [1925] 2 D. L. R. 
1195; [1925] 2 W. W. R. 154; 19 
Sask. L. R. 346.—CAN. 


PART XIII. oD im eevee: 3.— 
. v. 


8274 i. By desertion—For tivo years 
without Peasonable ey ounones 


adultery revived. RING &. 
ae {1996} 2 D. L. R. 8893; 
WwW. W. R. 78. . 
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nine | 3888 i. General rule,}—L 
(1926) | Rocuow (Que), [1927] 1 
1190.—C e , 


| 


}. For ‘“‘l. By desertion”? read 
** 3274 ii. ——-.”’ 


m i. ——.}—L. Vv. L. (Man.) [1930] 
1D. L. R. 72; 38 Man. L. R. 333; 
11929] 3 W. W. R. 3963 revsg., (1929) 
4 J). L. R. 801.—CAN. . 

m ii, ——--.J—Subsequent desertion 
will revive adultery which has been 
condoned.—LALEUNE 0. _LALEUNE, 
11930) 1 D. L. R. 72; 38 Man. L. I. 
333 ; 11929) 3 W. W. RR. 3963 reveg., 
{1 929) 4 dD. li. It. 801.---CAN. 


PART XIII. sao ay SUB-SECT. 4.— 
« (a). 


3312 ti, ~-—.]—Unreasonable & un- 
explained delay between a petitioner’s 
knowledge of the adultery committed 
by reap. & the filing of his petition for 
ssolution of the marriage may induce 
the ct. to dismiss the petition, as 
indicating acquiescence in tho injury 
complained of.-—Kine «. Kiva (1929), 
I. L. R. 57 Cale. 915,—IND. 


PART XII. SECT. Z, SUB-SECT. 4.--- 


sk. What delay unreasonable— 
Twenty-four years. ~-In an undefended 
uction of divorce on the ground of 
desertion brought by a against 
er husband twenty-four years after 
the alleged desertion :—Held; the 
fact that the pursuer had delayed to 
bring hor action was not per se sufficient 
to deprive her of her remedy.-— 
MONAYAN & MONAHAN, [1930] S. OC. 
221.—SCOT. 


PART XIII. BECT. q, SUB-SECT. 4.— 


ACHANCE 0. 
DL. R. 


3360a. ——- ———. 


the petition was not presented until over 
14 years after the marriage a very special 
burden of proof rested on the petitioner. 
After hearing the evidence of the parties & 
their witnesses & expert medical witnesses, 
the ct. dismissed the petition.—T. v. 
(OTHERWISE J.) (1931), 47 T. L. R. 629. 


}—T. v. T. (OTHERWISE J.), No. 


3358a, ante. 


8397. Add. Annotation :—Consd. Apted v. Apted 


& Bliss, [1980] P. 246. 


3438. Add. Annotation :-—Refd. Welton v. Welton, 


(1927) P. 162. 


aac ———.]—PLows v. Plows (1928), 44 T. L. T. 


3445a. Duty of solicitor to inquire as to adultery 


by petitioner.|—-Moyvse v. Moysir & CRICK 
(1929), 73 Sol. Jo. 192. 


84486. Add. Annotation :—Refd. Apted v. Apted 


& Bliss, [1930] P. 246. 


8448. Add. Annotation :—Expld. Apted v. Apted 


3449a. 


& Bliss, [1930] P. 246. 
-J]---GRAYSON uv. GRAYSON (127), 43 
T.L. R 225 





«innotation :--Refd. » pted v. Apted & Bliss, [1930] P. 246. 


3449b. 


t snetemaeentaentent 


PART XIII. SECT. 7, SUB-SECT. 4.— 





+}— Ths discretionary power of the ct. 
to grant a decree of divorce to a petitioner 


guilty of adultery is a regulated discretion | 


which it is the duty of the ct. to reduce to 
method. The primary essential for the 
exercise of its power by the ct. is that there 
should be secured to it the means of know- 
ledge of the material facts with reascmable 
certainty. With this end in view the fact 
that the exercise of the discretion is sought 
should appear on the face of tle petition. 
There should be lodged along with the 
pee ceuon for the certificate of a reistrar 
that the proceedings are in order, preliminary 


to setting down, a statement of the matters | 
exercise of the | 


in respect of which the 
discretion is prayed & the grounds on 
which the petition tn this behalf is based. 
The intervention of the King’s Proctor 
following suppression of fact or presentment 
of falsehood by a petitioner in these matters 
is not the only safeguard for the observance 
of due procedure. A party to a divorce 
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a petitionor who has hiniwelf been guilty 


Vol. XXVII.—Husband and Wife. Cases 3858a—-3440b. 


proceeding who is asking to have the discre- 
tion of the ct. favourably exercised & who 
in doing so acts in such a manner as to 
obstruct or divert the course of justice is 
guilty of a contempt of ct. & liable to its 
consequences. The multiplication of the 
tribunals in whom is vested the jurisdiction 
to decree divoree has rendered necessary a 
more precise procedure to secure the present- 
ment to them of the facts in cnch case 
matcrial to the exercise of the discretion &, 
if necessary, cases can then be adjourned for 
further consideration & the services of the 
King’s Proctor inade available. To formu- 
late & limit with precision the grounds for tho 
exercise of the discretion when the facts are 
once before the ct. is a practical impossi- 
bility ; they cannot be rigidly delined but 
certain broad principles can be gathered tron. 
authority. The more strict & early view 
that two or ato most three classes of cases 
only called for the exercise of the discretion 
savoured nore of estoppel than of the powers 
of the ct. as detined by statute. Those two 
Clisses arose cither when resp. had induced 
petitioner to believe in the death of resp. ov 
When a petitioning wife had been forced by a 
resp. husband to fead an imunoral life, & the 
question was treated as open whether con- 
donation of petitiener’s adultery constituted 
aothird class. ‘To-day these may be stated 
as guiding oprincigdes ; om governing cone 
sideration is now tie interest of tha ecom- 
munity at large tn roaintaining the sanctions 
of honest matrimous ; a strong affirmative 
case is still necessary fo Justify the ef. in 
departing from the discrelaonury prohibition 
of relief to a guilty petitioner; if is mimnni- 
festly contrary to law that a judicial dis- 
cretion in fuvour of a litigant who has been 
guilty of adultery should be exercised wien 
that course will probably encourage ime 
morality: if the exercise is not unlikely to 
have that effect Chere is an argument against 
leniency. On the one band condonation 
by a resp. of a petitioners adultery is, 
though not so in the earlier time, admittedly 
now a ground for exercising the discretion 5 
on the other hand, it is now a ground for 


refusing to excercise the discretion that the 


eos meee we one ee were a: - Heke ela ld al 


38448 fh oo os ]--A wife who wy 


C. (a) i. of adultery, or that it should onty be | deserted by her husband, having 

38907 tli, ——— --—- we—-McNaniy v. |) exercised in bis favour in exceptional | reason fo beHeve Ue was ded, marries 
MCNALLY, [1927] 2 D. L. It. 604; SU | Circumstances. The diserction of the | a second time. The first fitinhand, 
N.S. R. 268..—CAN., ct., on the wording of the section, fs for divorec. 


PART XIII. oe Ct apace 4.-- 


sn, 


GALLACHER 4%. 
8. Cc. (Ct. of Sess. ) 586.—-SCOT. 


quite open. 


(a) 


Letter instigating 
QALLACHER, 


dul! Withstanding 
adultery. }— 
[1928] 


discretion, 


The 


If anything, the words 
would appear to Indicate that ordinarily 
the decree nist would be granted mot- 
adultery of 
petitioner, but that in such w cuse the 
et. is not bound to grunt It. 
the section the ct. has an unfettcred 


& it as neither desirable 


turning oop, petilroned 
Jt ap peared feat: t 

etitloner had 
infraction of 


ihe evidenees that 

Bes polity oof an 
HUubstartially all the 
Miatters seb out dn Bivorce & Mateil- 
minvdal Causes Act, a. 16, & that the 
wife was w very deeply iugared worn 
without a stajn oon hee chiaracter s -- 
eld: allhough there is) power to 


the 


Loder 


PART XIII. SECT. 7, SUB-SECT. 4.-— 


D. (a) i. 
3445 {i. Disclosure of  petilioner’s 
adullery—~Duty to disclose.}--It is the 
duty of a petitioner who has becn 
guilty of a matrimonial offence tu 
admit the fact.in his petition, for the 
information both of the ct. & of the 
A.-G., & specie to ask for the 
discretion of the ct.— DEANK v. DEANE 


PART XIII. SECT. 7, SUB-SECT. 4.— 
D. (a) ti. 


3446 ££. Principle on which court 
acts.}—There is nothing in M 

Act, 1915, s. 131 (1), to indicate that 
the 1 rule is that the discretion 
of ct. should be exercised against 


i 


nor possible to lay down dethnite & 
rigid rules ny wich the ct. showd be 
guided in all cases. ‘The mere nwon- 
disclosure in his affidavit by a pelitioner 
of the fuct that he hus during the 
marriage comunitted adultery is not 
a sufficient ground for refusing a decrec 
nist to which be wowd otherwise be 
entitled.—-A DAMS ov. ADAMS, [1925] 
7. 2. 90; [1998] AL. R. 89.— 
AUS. 


3448 1. Factore governing exerctse of. 

—When itis admitted by petitioner tha 

he has been guilty of adwitery, the ct. 
will exercise its discretion in his favour 
fn a case that comes clearly within the 
rinciples Iaid down in Wtison v. 
tlson, No. 3448.—Lalro v. LAIRD 
(1927), 38 B. C. R. 297.— CAN. 
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| 


refuse petithooer a decree, the Judgo's 
discretion is left uofettered & absolute 
by the Jegislature, é it is in the best, 
infercsts of the wife, tn the cireuin- 
ktaneés, to be set free; the marriage 
will, therefore, be Aissolved on Gou- 
dition that petitiuner gives security 
for the maintenance of resp. in the 
terms of sect. 17 of the statute.—- 
HARNEY 1, Hanswy (1026), 39 B.C. 
275.—CAN. . 

3448 iii, —---.] -Zleld: even if the 
evidones against fhe pltf. Justified 
the inferences that he had conuoutled 
adultery, the circumeatances of the case, 
including the fufcrests of pith.’ child, 
warranted the ct. iu exercising its 
§fudicilal discretion in his favour,-— 
WRIGHT v. WRIGHT, [1925) 1 D. L. &. 
934; (1928] 1 W. W. R. 383,—CAN. 


Cases 3449b—3635a. 


adultery of petitioner has in some serious 
degree conduced to that of resp. & con- 
versely that a resp. should not rie the 
consequences of his or her proved adultery 
by putting forward similar acts of petitioner 
for which resp. was in any serious degree 
responsible. urther matters now _ con- 
sidered are the interests of children, the 
position of a mother in whose care children 
are, & possible conditions as regards the 
future of the guilty parties. All these 
considerations are held to affect the interest 
of the community at large—APTED v. 
Aptrep & Buiss, [1930] P. 246; 99 L. J. P. 
713; 143 L. T. 353; 46 T. L. R. 456; 74 
Sol. Jo. 338. 


3455. Add. Annotation :—Refd. Apted v. Apted 
& Bliss, [1930] P. 246. 

8456. Add. Annotation :—Refd. Apted v. Apted 
& Bliss, [1950] P. 246. 

3459. Add. Annotation :—Refd. Apted v. Apted 
& Bliss, [1930] P. 246. 

8459a. Regulated discretion to be exercised with 


method.]—-APreD v. ApreD & Buss, No. 
3449b, ante. 


8462. Add. Annotation :—Refd. Aptcd v. Apted 
& Bliss, [1930] P. 246. 

$468. Add. Annotation :—-Refd. Apted v. Apted 
& Bliss, [1930] P. 246. 

3469. Add. Annotation :—Retd. Apted v. Apted 
& Bliss, [1030] P. 24t. 

3470. Add. Annotations ;—As to (1) Folld. I. v. L. 


[1931] P. 63. Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 416. 


8475a. -———-.]—Aprmep v. ApreD & Butss, No. 
3449b, ante. 

3477. Add. Annotation :—Refd. Apted v. Apted 
& Bliss, [1930] P. 246. 

3484. Add. Annotation :—Refd. Apted v. Apted 
& Bliss, [1930] P. 246. 

3486. For ‘‘ Coupled with discretion ’’ 
‘* Coupled with desertion.’’ 


3490. Add. Annotation :—Refd. Apted v. Apted 
& Bliss, [1930] P. 246. 


read 


ete aetna ney ne le le GR ly tt pe a AON RTE FR Sees teen oe enn ete sete ate ets: tina 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 


3491. Add. Annotation :—Consd. Apted v. Apted 
& Bliss, [1930] P. 246. 


3499a. -}-APTep v. APreD & Buss, No. 
3449b, ante. 


8518a. Petitioner induced to believe in respondent’s 
death.]—APTED v. APTED & Buss, No. 
3449b, ante. 

3583. Add. Annotation :—Refd. Sloggett v. Slog- 
gett, [1928) P. 148. 

8587. Add. Annotation :—As to (1) Apld. O’Toule 
v. O'Toole (1926), 134 L. T. 542. 


3539. Add. Annotations :—As to (2) Refd. Arnold 
& Weaver v. Amari, [1928] 1 K. B. 584. 
Hat ag Refd. Welton v. Welton, [1927] 





3540. Add. Annotation :—Refd. Welton v. Welton, 
(1927] P. 162. 


3545. Add. Annotation :—Expld. Apted v. Apted 
& Bliss, [1930] P. 246. 


8559. Add. Annotation :—Refd. Welton v. Welton, 
[1927] P. 162. 

3560. Add. Annotation :—-Refd. Welton v. Welton, 
{1927] P. 162. 


3569. Add. Annotation :—As lo (1) Refd. Porter v. 
Porter (1928), 72 Sol. Jo. 826. 


B. Indorsement of Notice to Appear 
(Vol. XXVII., p. 375). 


Add the following case :— 


3635a. Form—Woman charged with adultery 
named in petition.]|—-(1) On a wife’s petition 
for dissolution of marriage, which was unde- 
fended, a woman named in the petition as 
having committed adultery with the husband 
was ordered to pay costs. 
(2) As the prayer in the petition contained 
a claim for costs against the woman named, 
in accordance with an instruction of the 
senior registrar, dated June 4, 1927, the 
notice indorsed on the copy of the petition 
served on the woman was in the form set out 
in Matrimonial Causes Rules, 1924, 
Appendix 1, in accordance with r. 2 of those 
rules, & the woman’s name formed part of 
the title of the suit as resp.—DaAvIis v. DAVIS 
& HELBING (1928), 138 L. T. 623. 











PART XIII. SECT. 7, SUB-SECT. 4.--— 
D. (a) v. 


3468 i. Whether conclusive in favour 
of petitioner.)}—On a petition for 
dissolution of marriage under Divorce 
& Matrimonial Causes Amendment Act, 
1920, a. 4, as amonded by 1921-22 Act, 
s. 2 (1), whore resp. proves to the ct.’s 
satisfaction thut the separation was due 
to petitioner's adultory, resp. is entitled 
to rely on that adultery as o bar to 
petitioner’s claim for relief, notwith- 
standing such adultery was condoned. 
-——-CHAPMAN v. CHAPMAN, [1926] N. 2. 
Iu. nN. 201.-—N.Z. 


PART XIIl. SECT. 7, SUB-SECT. 4.— 
D. (a) vi. 


3505 1. Desertion by respondent—Nov ex- 
cuse for petitioncr’s adultery— Bigaimous 
marriage.)--Bigamous adul by a 
husband, in wholly inoxcusable cir- 
cumstanoes :-—Jfeld : a bar to a decree 
nisi, oven though tho adultcry did 
not occur until three years after the 
wifo's desertion, & ocuuld not be 
regurded as conducing to or exousing 
that desertion.—THOoMas v. THOMAS 
(No. 2), (1926) V. L. R. 206; 47 
A. L. T.158; [1926] Argus L. R. 186.— 


3508 i. --—— Petitioner deatitule.}— 


A wifo was deserted by her husband 
tor four years & was forced by necessity 
& circumstances to become unchasto : 
—-Hield: her petition for divorce 
should bo granted.—REBERIO _ v. 
inno (1926), I. L. R. 54 Cale. 80.— 


3508 sii. -~-——,.J—Where_ the 
husband treated the wife with great 
brutality & subsequently deserted her 
without making any provision for her 
maintenance or that of the surviving 
child of the marriage, & thereafter 
frequently visited brothels; & the 
wife, driven desperate by want, & to 
maintain herself & her children, 
adopted the lifo of a prostitute, &. 
having saved some moncy, gave up the 
said mode of livelihood, & then filed a 
petition for the dissolution of her 
marriage, & in the pleading us well as 
at the trial did not conceal anything 
from the ct. :—Held: this was a fit 
case in which tho ct. should exercise 
its discretion in favour of petitioner.-— 
WILS0N-DER-ROZE v. WILSON-DE-KOZE 
(1929), I. L. R. 57 Cale. 891.—IND. 


aa. pidadny dae alloc raed y 
home life unhappy.}--~Wheroe a peti- 
tioner ea mado eT disclosure of 
adultery comuutted by him with two 





Rha after conduct on the part of 


wife which rendered his home life 


20 


excecdingly unhappy, &, having two 
n, was desirous of marry- 
ing again :—Held: in the particular 
circumstances disclosed, the discretion 
to grant a decree nisi for dissolution 
mnnigbt be exercised in favour of the 
petitioner.x—MURRAY  v. MURRAY, 
Smith & HopGens, [1928] S. A. S. R. 
136. -~AUS. 


PART XIII. SECT. 8, SUB-SECT. 1.—-D. 


sb. How suit commenced—Necessity 
for writ of summons.}—CALLANDEK v. 
CALLANDER (Sask.), [1927] 3 W. W. R. 
4149.—CAN. 


PART XIII. SECT.1.— 8, SUB-SECT 
F. (a). 


fi. Alternative claim for judicial 
sepuration.}—In a suit by a wife for 
divorce it ig not necessary, or indeed 
proper, to ask to have a separation 
agreement between the les set 
aside, or to include an alternative 
claim for judicial separation.—Camrup 
v. CaMRUD (Sask.), 11927) 4 D. L. R. 
365; (1927) 2 W. W. RR. 759.—CAN. 

f ii. —— Allegation denying col- 
lusion — Unnecessary.] — Babcock v. 
Bascock & KING (Sask.), [1929] 4 
D. L. R. 372; 2 W. W. R. 533.—CAN, 


sc. Any grounds may be adduced— 





$667. Add. Annotation :—Refd. Hyman v. 
Hughes v. Hughes (1928), 139 L. T. 


3741. Add. Annotation : — Folld. 
Hinton & Spillett (1930), 46 T. L. R. 585. 


37514. 











3778a. Discontinuance by solicitor—-Grounds for. - - 
Petitioner suing as poor person—Adultery 


induced by petitioner. ] 





123. 


——~—.]}-+-In a divorce ease, 
where co-resp. has not appeared, & where the 
jury award damages in excess of the amount 
claimed, the claim should not be amended 
until a summons for leave to amend has been 
served on co-resp.—HINTON v. HINTON & 
SPILLEPT (1930), 46 T. L. BR. 585, C. A. 


8770. Add. Annotation :—As to (2) Consd. Apted 
v. Apted & Bliss, [1930] P. 246. | 
| 


PINK v. PINK (1930), 
142 L. T. 579; 46 T. L. R. 214; 74 Sol. Jo. 


8783a. Wife’s petition—Woman 


adultery added as respondent with husband.]—- 
PEPPER v. PEprER & BAKER, No. 4848a, post. 


Notwithstanding existence of — other 
grounds.)—It is open to petitioner to 
claim o dissolution of narriage on any 
autborisod grounds which he can 
establish, & the fact that he inay he 
entitled to tho same rellef upon other 
grounds is no reason for refusing relief 
on the ground set up.~--CHAPLIN v. 
CHAPLIN (1929), S. A. S. k. 460.—- 
AUS. 

sd. By counterclaim—-In action for 
alimony.J—A claim for divorce nay be 
set up by # counterclaim to an action 
for alimony.— SCHERRER v. SCHEERER, 
11928) 1 W. W. lt. 305; 22 Sask. I. Rt. 
302,— CAN. 


PART XIII. SECT. & SUB-SECT. 1.--- 
e )e 


se. Farm of pleadings.|—In Saskat- 
chewan a claim for damages for 
criminal conversation may, ander the 
exception provided for in K. BK. Rule 


600, be jolued in an action for divorce, | 


or in an action for judiclal separation 
on the ground of adultery. 


purpose the necessary allegation of 


adultery in an action for diverce & a | 


for CO-resp. 


similar allegation in an action 
judicia] separation, followed by 
claim for damuges, is sufficient. 
Bancock v. Bascuck & KiNG (Sask.), 
ae 4 _ L. R. 372; 2 W. W. lm. 
v . 


ib 


PART XIII. SECT. 8, SUB-SECT. 2. 


"9: Non-diseclosure of acts of eaatey 
—-Nor of circumstances in which 
Ae ai abae left petitioner—ffect of.)-~ 
A hutband, who petitioned for divorce, 
on the ground of his wife’s adultery, 
failed, in the affidavit in support of his 
petition, to disclose certain acts of 
adultery alleged by resp. against hin, 
&, also, failed to disclose the cir- 
cumstances in which resp. left him :-- 
Held: the non-disclosure in the 
affidavit of these facts was, of itsclf, 
not a sufficient ground for dismissing 
the petition, but the petitioner sbould 
have been given an opportunity of 
explaining, if bo were ablo, how the 
affidavit came to be drawn as it was.— 
McKay vw. MCKAY, [1928] V. L. R. 6.— 


Right to cross-eramine 
petitioner as to— Evidence tn disproof not 
already given. }—Petitioner having failed 
to disclose, in his affidavit in support 
of his petition, acts of adultery alleged 
by his wif 





e to have been committed 
by him, was cross-examined to show 
that ho had committed such adultery : 
—Held: the *witness, not having 

y given evidence iu disproof of 
such ae aduitery, should not, by 
reason of Marriago Act, 1923, 8s. 8, 


For that: 





Vol. XXVII.—Husband and Wife. Cases 3067—4028a._ 





Add. 


3859a. - 





charged with | 
| 4028a,. —-— 





have been asked such questions at 
that stnge, unless previously warned 
that he was not. bound to answer them. 
—McKay v. McKay, [1928) V. L. RR. 
6.—-AUS. 


PART XIII. SECT. 8, SUB-SECT. 4.-—D. 

st. Leave to sue in forma naupcris— 
When granted.\~--COLERIDGE v. CoLK- 
RIDQE (Man.), [1926] 2 D. L. R. 896; 
{1926] 1 W. W. hi. 857.-~ CAN. 


PART XIII. SECT, 8, SUB-SECT. 4.-- 
es 


ry Jd te 

sv. there uncorroborated affidavit of 
petitioner only evidence.)—The ct. will 
net Tispense with the co-respondent In 
a sus 7oc disgohution of marriage on 
the uncerebornatod affidavit of peti- 
tioner Oniv.e-SCARKKS v. SPARKS, 
(L928) N. 2. 1. 2. 750.—N 


PART XIII. a 8, SUB-SECT. 4.-- 


+ (0). 

3826 i. Where leave  granted— 
Petition amented—-Substitiuled — service 
of notice of amendment — Advertisement. | 
~-When, on a petition for divorce, an 
order dispensing with the naming of a 
has been made & for sub- 
& snbscequently an 


stituted service, 


| appln. to amend the petition by adding 


a further churge of «adultery wus 
allowed, the ct. ordered thut sub- 
stituted setvice of the notice of 
wincndrent be served by registered 
post on an uncle of the petitfoner, & 
that a notice that the petition bad 
becn amended be advertised, & 
enlarged the time for appearance, but 
were of opinion that no further order 
was necessury for leave to proceed 
without numing ‘. co-resp.—-MARTIN 
te Martin, [19°71 5S. A. S. 1. 3863.—- 
AUS. 


PART XIII. SECT. = SUB-SECT. 4.— 
. (a). 

3836 j. Position of intervencr.|-—Held : 

a “party ’ witha K. Wn. Rule 951.— 

Busser, v. Busse. & McK ENNA 

(No. 3), [1927] & W. W. BR. 600,—CAN, 


PART XIII. SECT. 8, SUB-SECT. 5.~--B. 
3853 ii. -——~-.}-—-Snbstitutional ser- 
viec in a divoree action effected in 
accordance With an order thercfor 
regularly made is cyulvalent to personal 
service, & it |< not necessary that actual 
notice of the proceedings should reach 
deft. —VARTINGTON tv. PARTINGTON, 
[1925] 3 D. KR. 1085. : 
W. WR. 7233 reveg., 19 Sask. L. 'IR. 
4022 [1925] 1 W. W. bt. 1639.—CAN. 


PART XIII. SECT. 8, SUB-SECT. 5.— 


s a ° 
sa. J’arty must be ordinarity resident 
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Hyman, | 8825a. When 
416. (1927), 48 T. L. 
Hinton — v, 


Annotation :—Consd. 
Chalmers, [19380] P. 164. 

3859. Add. Annotation :-—Refd. 
McCausland (1927), 43 'T. L. R. 592. 








Sol. Jo. 826. 


a ne re LT YF RR Nm ee cet ee ee oe em tm 
ee arp at mre = ees ee oes onee ret. 


anted.]--GLEED v. GLEED 
. 678; 71 Sol. Jo. 729. 


3845. .idd. Citation :—11 P. D. 160. 


Chalmers __. 
McCausland v. 


-]—Where resp. is a minor, per- 


sonal service of the petition on resp. is good 
service, & the appointment of a guardian 
ad litem is not necessary.—MCCAUSLAND v. 
McCavusLanp (1927), 96 L. J. P. 149; 187 
J. T. 653; 43 T. L. R. 592; 71 Sol. Jo. 472. 

8867. Add. Annotations :—Apld. Raeburn v. Rae- 
burn (1928), 138 L. T. 672. 
v. Johnstone, [1929] P. 165. 

3955. Add. Annotations :—Apprvd. Johnstone v. 
Johnstone, [1029] P. 165. 
Shearn (1980), 143 L. 'T. 772. 

-]--Portrer v. Porter (1928), 72 


Consd. Johnstone 


Refd. Shearn v. 





ame mt 





within province. j—--McLion vt. McL&Eon, 
l {931 i L W, W. Rh. 81 l.- " CAN, 


PART XIII. SEeT: . SUB-SECT. 5.— 
e (0 ry 
3909 i. Service complete on proof of 
receipt ly respondent.}--SnKklUure — v. 
Sutin, (1928) V, lL. R. 585.—AUS. 


PART XIH. SECT. 8, SUB-SECT. 5.-~F. 


317 il. ~-—- Swornin England before 
conmeissioner for oaths— dAdmtasibility. ] 
-~An afidavit, purporting to be aworn 
in Englaud before a person desoribing 
hihnsclf as a come. for oaths, nae} be 
reeelved in evidonce of the facts 
deposed to therein in proof of service 
of tho petition & citation in a divorcee 
Kt.—-THOMAS tv. THhomMark, = [1926] 
Vv. I. i. 188 ; 47 A. L. je 157 ; (1926) 
Argus I. 1. 137.—AUS. 


PART XIII. SECT. 8, SUB-SECT. 8.---A. 


sw. féight of intervener to.J—-B. vB. 
& oS. OL), (1929) 4 Doda kt. 1060; 1 
W. W. 1 21. ---CAN. 


PART XI1J. SECT. 8, SUB-SECT. 8. --B. 

sx. Jfurlher kt betler particulars: -— 
When ordered.) ---Potitloner for divorce 
ordered, on motion of co-reap., to 
dcliver further & betler particulars of 
the dates & places whon & where tho 
acts of adultary montioned in the 
petition were committod.—GURBHOWATY 
v. Guarowary & Jonna, [1925] 3 
35 Man. L. HR. J24.--CAN, 


PART XIII. SECT. ae eae 11.-- 


r i. Adultery !y both parties.j-—- 
On the hearing of a petutlon & crosa- 
petition for divorce It appeared that 
both the husband & wife had committed 
adultery :—Jleld: the wife's petition 
should be dismissed, but that the 
marriage shoald be dissolved on tho 
hushand'’s cross-petition.--—S. ov. 8 
(1027), 30 W. A. GL. It. 40.—AUS. 


PART XIII. SECT. 90, SUB-SECT. 1.—A. 

sy. Not locul master.|---In an action 
for judicial separation & alimony 
applications for interim alimony must 
be mado to a tudge in chambers; a 
local master has no jurisdiction to 
entertain them. 

Where an order for interim alimen 
has bcen tnade by o local master, such 
order is a nullity, but a judge in 
chambers has no jurisdiction to set it 
aside where the application to bit is 
not by way of appeal. VOLHOFFER wv. 
VOLROFFER, [1925] 3 D. L. R. 552; 
(1025) 2 W. W. R. 304; 19 Sask. L. It. 
442.—CAN, 





Cases 4068a-——4280a. 


4063a. Under Judicature (Consolidation) Act, 1925 
(c. 49), s. 190 (8).|—Held: (1) the effect of 
the above sub-sect. was not to confine the 
power of the ct. to make interim orders to 
cases in which the facts were such as would 
warrant the ct. in making an order in pro- 
ceedings for judicial separation, but to confer 
on the ct. a general power to make interim 
orders of the same nature & class as could be 
made in properly instituted eat cae for 
judicial separation ; (2) a wife found guilty 
of adultery in a suit for divorce brought by 
her husband, whose petition had been dis- 
missed because by his conduct he conduced 
to her adultery, was a competent suitor for 
dissolution of marriage on the ground of her 
husband’s adultery, &, if she presented a 
petition for divorce, the ct. had jurisdiction 
dee the above sub- sect., in its discretion, to 
award her alimony pendente lite; (8) as the 
ineans of the wife were insufficient to support 
herself & her two children, she was entitled to 
alimony pendente lite, although the husband 
had contributed nothing towards her main- 
tenance for seven years before the institution 
of the suit, & she had been able in some pre- 
carious fashion to maintain herself.—WELTON 
o WELTON, [1927] P. 162; 96 L. J. P? 75; 

136 T. 675 ; 43 T. L. RR. 1743 71 Sol. To. 
121, 0. A. 

4097. Add. Annotation :--——-Distd. Welton v. Welton, 
[1927] P. 162. 

4098. Add. Annotation :.-- Distd. Welton v. Welton, 
[1927] P. 162. 


4098a. ge ce v. WErToN, No. 40632, 
aMule 

4111. Add. Annotation :—Generally, Refd. Gilbey 
v. Gilbey, [1027] P. 197. 

4131. Add. Ajnotalicha: :—Refd. Capron v. Capron, 
[1927] P. 243 ; Burrower v. Burrowes (1929), 
1411. T. 201. 


haart Annotation :—Consd. M. v. M., [1928] 
-_ I 238, 


4158. Add. Annolation :—Retd. Welton v. Welton 
(1926), 43 T. L. R. 161. 


4171a. No jurisdiction to vary amount under 
Supreme Court of Judicature (Consolidation) 
Act, 1925 (c.« 49), s. 196.)-—- ABBOTT 7, 
Anuorr, No. 5105a, post. 


4189a. In suit for judicial separation—Before decree 
nisi.|—The provision of alimony pendente 
lite is a privilege of the wife for her sub- 
sistenco during the litigation ; & a wife who 
has obtained a decree of judicial separation 


eee etn mpm 4 





eeneed 





ane aI Prey RmtreeemetS deere 


sz. Pending appeal.)—The Ct. of 
a eh of Saskatchewun ne juris- 
tiction to make an ordor for the pay- 
ment to a wife of interim alimony 
pending the disposition of her appeal 
from a decree nisi for divorcee. Such 
an order should not be made where the ae oJ) 2D. L 
wife las bean found guilty of adultery, | 614.—-CAN. 
anless special circumstances are shown 
to exist in her favour. The better 


ment by deft. to pltf. in an ate os for 

alimony of interim 

bursements was set aside, ea having 

ineans Of her own ample 

pose of maintaining herself & br 

he action to et Petaiery v. GIBES, 
, 


PART XII. SECT. 9, SUB-SECT. 1.— 


ENGLISH AND Empree Digest SUPPLEMENT. 


is not entitled to an allotment of alimony 

pendente lite, unless she has obtained an 

order for it before the decree, although she 
may have commenced proceedings earlier 
in the suit to obtain it.—M. v. M., [1928] P 

e128; 97 L. J. P. 101; 138 L. T. 648; 44 
T. L. R. 289; 72 Sol. Jo. 155. 


4242. Add. Annotation :—Refd. Re Carroll (J. M.), 
_ [1931] 1 K. B. 317. 


4244. Add. Annotation :—Refd. Re Carroll (J. M.), 
[1931] 1 K. B. 317. 


4278. Add. Annotation :—As to (2) Apld. Williams 
vw. Williams, [1929] P. 114. 


42782. ————- When appeal les.]—-The prin- 
ciple that the ct. will provide for the 
wife’s costs of a matrimonial suit originally 
arose from the fact that on her marriage her 
property pee to her husband, but it still 
obtains, though at the present day the 
question is whether as a litigant she has 
sufficient separate estate wherewith to pay 
the costs of a solr. The power of a registrar 
under Matrimonial Causes Rules, 1924, r. 91, 
to provide for the wife’s costs is discretionary 
& not subject to review unless he has clearly 
proceeded on a basis which is wrong. He is 
entitled to take into consideration the capital 
& income of both parties & the nature & 
availability of it in arriving at a conclusion 
as to the “ sufficient separate estate ’’ of the 
wife within the rule. Among other matters 
the amount of un allowance under an existing 
deed of separation is a factor, although partly 
& primarily intended as an alimentary pro- 
vision & not as a fund for yore | costs.—— 
WILLIAMS v. WILLIAMS, [1929] P. 114; 98 





L,J.1.40; 140 L. T. 3838 ; 457. L. R. 157 ; 
73 Sol. Jo. 77. 
4280a. —-— .}|—On a husband’s petitioning 





for divorce on the ground of his wife’s alleged 
adultery with a named co-resp., the paternity 
of a child being in dispute, the wife by her 
answer admitted the birth of the child, & she 
did not allege that petitioner was the father, 
but she denied adultery with co-resp. It was 
urged on behalf of petitioner that he plead- 
ings showed that the wife had not a good 
ground for her defence so as to justify an 
order against her husband to secure her 
costs. In accordance with an offer made by 
petitioner an order was made for security to 
be given without payment into ct.—He 
A. B.’s ey {1928] P. 25; eub nom. 
S.vS. & P., 2JePwod 3 188 L. T. 802 ; 
447. L. R. bos 72 Sol. Jo. 31. 
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costs to wife.}—There is no rnje or 
practice in Alberta which permits the 
granting of interim costs vad - we in 
a divorce action.— RoOUSSEA ouUs- 
1928) 3 D. LR. 195: : oak d 
104; 23 Alta. L. R. 371.—CAN 
——-,}—The is no rule or 
nirectice in Albe authorising tho 
granting of interim costs or an order 
for security for costs to a wife defend- 


alimony dis- 


r the pur- 
inging aEAU, 
Ww. ve 

660. L. R. 


practice is for the wife to apply to the I. (d) i. inv a div o 

trial judge for the eantialaniss of 4214 i. Hvidence Py vit — Bac cuore aon es Paenee abe 

allmony pending tho appeal; but if | Limited to saens Mi wit notice Of | GuypERaoN v. GUNDEREON, (1936), : 

be application ja made to the Ct. af motion. }—MAcK v. MACKENZIE, | WW. W. R. 715: 3D. L. 

ape bas we ne over AS oe (1930) 3 W, Ww. R B87. —CAN, Alta. L. R. 435.—CAN, 

rial judge c same exeroise : 

ita aiseretton.—MILTON t. Minton & rene XIII, SECT. 9, SUB-SECT.1.—-K. | PART XIII. SECT. 9% SUB-SECT. 1.— 

Cook, aig t 3 W. W. R. 824; a3] oe Ee enforcement-—Garnishec 

1D. i. R. 887.—CAN. sumimnang) Be ae v. neue: 43081. Against eon order made— 

oO —CA geil ina next 
PART XIIL, SECT. 9, SUB-SECT, 1.— Not info eee ke MOR ENN 
B. (¢). .| PART XIII. SECT. 9, SUB-SECT. & —A (Man.), fugst] 4D.) 4 gee ry R. «Be : 1927) 

4086 iv. —-—.}—An order for pay- sx. Whether court can grant interim -~——OAN, 
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4281a. 


Vol. XXVII.—Husband and Wife. Cases 4281044060 
4342a, —-— —_— District registrar—Poor persons’ 











J—A husband cannot 
refuse to pay & give security for his wife’s 
costs of divorce suit or issue as to domicil 
merely on the ground that he disputes the 
jurisdiction. A husband who appears under 
protest to a wife’s petition & disputes the 
jurisdiction on the ground of his having a 
foreign domicil may be ordered to pay his 
wife’s costs of suit up to the setting down 
of the issue & to give security for her costs 
attendant on the issue & down to the close 
of pleadings, on the ground per Lorp Han- 
WORTH, M.R., & LAWRENCE, L.J., that the 
ct. had jurisdiction to make the order under 
Matrimonial Causes Rules, 1924, r. 91; per 
Grume, L.J., that the ct. had inherent juris- 
diction derived from the practice of the old 








Ecclesiastical Cts.—JOHNSTONE v. JOIN- 
» STONE, [1929] P. 165; 98 L. J. P. 76; 140 
L. T. 451, C. A. 
4281b. Origin of principle.J—Wittiams v. 
WILLIAMS, No. 4278a, ante. 
4293a. -—-— What must be considered.]-— 


WILLIAMS v. WILLIAMS, No. 4278a, ante. 


4296. Add. Annctations :—Refd. Welton v. Welton, 


[1927] P. 162; Arnold & Weaver v. Amari, 
(1928) 1k. 8. 684. 


4305. Add. Annotation :—As to (3) Refd. Arnold 


& Weaver v. Amari, [1928] 1 K. B. 584. 


4306. Add. Annotation :-—Refd. Fanshawe v. Fan- 


4307. Add. Annotation: 


4313. Add. Citalions :—95 L. J. P. 18; 


shawe, [1927] P. 238. 


—As to (1) Refd. Baldwin 
Raper v. Baldwin Raper & Metz (1026), 42 
T. lL. R. 619. 


134 1. 'L. 


4354a, ----- 


sult commenced in district abr dala —In a 
poor persons’ undefended nullity suit com- 
menced in a district registry & determined 
on agsize in accordance with the Matrimonial 
Causes at Assizes Order, 1922, the district 
registrar has authority to appoint medical 
inspectors in accordance with the practicé 
of the Divorce Registry.—Stroun v. Stroup 
(OTHERWISE GRANTHAM) (1929), 45 T. L. R. 
248; 73 Sol. Jo. 221. 


‘* Discretion cases ’’---Adultery by 
petitioner—Insertion in defended list neces- 
sary.|—-Howen.t v. WowkeLttn & DAVIDSON 
(1926), 42 T. L. R. 407, 


4354b. —-—— Application to expedite trial --Grounds 


for refusing.]|-—The ct., on the ground of 
public policy, refused an application by a 
wife, petitioning for a divorce on the ground 
of her husband’s adultery, that the trial of 
the suit in the undefended list might be 
expedited so that the deerce might be made 
absolute, & resp. might marry the woman 
named in the petition, before the birth of a 
child expected to be born as the result of 
resp.’s relations with that woman.—P. v. P. 
(1927), 44 T. L. RK. 1145; 71 Sol. Jo. 964. 


4355a. Condition precedent to setting down--- 


Statement of grounds for exercise of discretion 
~—-Adultery of petitioner.|--APTED v. APTIED 
& Briss, No. o440b, ante. 


4378a. Degree of proof. Less than that required 


in prosecution for bigamy.]--- SPrvack v, 
Spivack, No. 4504a, anie. 


S euinamenaiin os ae oe i 


PART XIII. ae SUB-SECT. 1.-- 


43265. What interrogatortes aluwed— 
Relating to charge of aduitery.J—-On an 
examination for discovery, in an actiGn 
for judicial pepe aration & alimony, deft. 
should not be required to answer 
questions intended to fusten reaponsi- 

{lity on him for certain letters, where 
such letters tend to show that he has 
committed: adultery.—-LIGHTHEARY . 
LIGHTHRART (Sask.), [1926] 4 D. L. R. 
885; [1926} 3 W. W. RR. 494.—-CAN. 

43825 ii. ——- - --.]--The interro- 
gatories in question herein held to fall 
within the rule that the ct. should not 
order interrogatories in a petition for 
divorce where they can be materia 
only in so -far as they may tond 
to establish adultery. RAMMALL 1. 
BRAMMALL (B. C.), [ 929] 1 W. W. Rh. 
800.—CAN. 


PART XIII. SECT. 11, SUB-SECT. 1. 


n i. .}—In an action for divorcee 
if illces is evidence, not open to excep- 
tion, of admissions of adultery by the 
principal respondent it is the duty of 
the ct. to act an the admissions, even 
though there is no other evidence to 
support them. The ct. will act upon 
such uncorroborated cvidence only if 
convinced that the admissions wero in 
fact made and were genuine. 
MONAGHAN . MONAGHAN, [1930] 2 

W. R. 748; 4 D. L. kK. Mee 
reved. on facis, [1931] 2 WwW. W. 
2D. L. R. 934.—CAN. 

s i, .}—Pitf. in a divorce action 
in Alberta is not a compellable wit- 
ness; &, if the evidence adduced 
establishes bis. oF her case & oe) 00 
also ve anyt which 
absolute defence or w ae oe the gt 
& discretion to 


ecree must be tod ‘aithough 
nas not attend in person Be the 
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4406a. 





& the action i. an undefended oue.-- 
WMENY @. dimeny (Alta.), [1930] 1 
DL. RR. 253 5 (i020) 3 WLW. aR. 577: 
24 Alta. L. BR. 303.-- CAN. 

s fii, ——-.}--Jt Is Incumbent on a 
petitioner for divoree, even ino an 
undefended proceeding, to fully estab- 
ish the caso & reveal all matorjal 
facta; & he may be required to attond 
pe srsonaily at the hoaring.--- BAILKY 1», 
JAILEY (Man.), i929] 4 Dp. ta WR, 
1068; $ W. W. it. 708. --CAN. 

SY. 
evilence— Hiffect of decluration of no 
intention to remarry.}-In a djvoree 
action the rule as to the prepondcorance 
of evidence in civil actions should not 
be weakened, but the evidence required 
to establish pltf.’s case should be, if 
anything, stronger & more abel Yr ae derat- 
{ing than in other actions. Pitf. in a 
divorcee action who proves a axe 
entitling hin to a divorce {4 not pre- 
judiced or deprived of bis right to tho 
divoreo because he declares that if 
he gets it he docs nut intend to remarry, 
—LeEBOEVE uv. Limnokur & GERMAIN, 
{1928} 2D. L. KR. 255 (1028) 1 W. W. RR. 
423; 23 Alta. L. HR. "3Y8.— CAN. 


PART XIII. SECT. 11, SUB-SECT. 2, 


4376 i. Whether formal prouf essential 
~~ tos Gd dissolulion-— Damuges claimed 
against co-r ent.j--Whero on a 
petition for divorcee damages are 
claimed aguinst co-resp. primd fucie 
proof of marriage, if not PbuLled, is 
sufficient to ineet the strictuess of proof 
required in-the criminal. conversation 

vyhase of the proces ee 
Caronr & ek Orla (1925) 2 D. 3. R. 
467; 11925] 1 W. W. Kt. 824.—~-CAN. 


PART XIII. SECT. 11, SUB-SECT. 3. 


ee 
e 


4381 iii. —-—.}—Secta. 51 & 52 of 
the Indian Divorce Act contain the 
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Neceaatty for B fall aden of. 


ee ene Na me eee eee Fm ee ere er Ty 


Tie ne ee ee er ee ee 


cal cocci a aia iar: a ab as tan as 


———~ Substituted service of petition on 


j luv upon the question whether a resp. 


can give evidence against 
--- BON SIREM  v. 
JL. i 57 Cale. 


Or CO-TrOHp, 
tLhomselves of adultery 
KA TROULIMON (L929), I 
1159.- -IND, 

BZ. WWVielhor 
ainined for discovery. |-- 
MYRIOWYSZ, [1930] 3 We. W. WR. 
JIMBIJ 1 DT. RR. 154. - CAN. 


PART XIII. ai ist SUB-SECT. 3.-— 


respondent can he ew 
-MYRLOWYRZ &. 
RS: 


4384 i, “J Heaney instiluled in 
consequence of ey yp —Sutt for 
nullity.}-—-In w sult for nullity petitioner 
may be compelled ty answer quostions 
tonding to show that he has caer ma ttt 
aduitery.—W. v. W., (/9Z6) 8. ALS. ik. 
425.—-AUS. 


PART XIU. SEC?. 11, SUB-SECT. 5. 


h i, —— .j--Jn a sult by o 
husband 1 for dlvone, lefters owritlou 
by the wife to co-resp., but not delivered 
to liim,’ are not made evidence of 
aduitery admissible against co-resp. 
/ Ceylon kvidence Ordinanes, 18M, 

9, The fact that co-resp.’s counsel 
haa bascd questions in cross-examina- 
ion upon the contents of the letters, 


| which had properly becn admitted as 


evidence against the wifo, docs not 
make the letters evidence against co- 
resp.-- GABRIEL 0. ILIATAMBY, pen 
me C. 1333 05 Ts. Wo an C. Y: 134 
Lh. TT. 200. ~~. CEYLON. 

h ii, ---~ Jetlera to hushund from 
alleged adulterers . Taken from husbund's 
deake by witfe.\-—-Held:  adinissible.— 
Lsgrrtiater », LAIGHTHBART, [1927] 

D. L. Th. 386; [1997] 1 W. W. R. 
203: ai Sask. L. Jt. 300.—CAN. 

-Jbhe pursuer in an 


Sih fe Sees 


dation of divorce for adultery, instituted - 


in 1923, reclaimed against an Iinter- 
locutor, pronounced 1927, which 
assoiizied defender & co-defender. 


Cases 4406a—4768a. ENGLISH AND Empire Dicest SUPPLEMENT. 


respondent & co-respondent.J|—Tourr v. Torr 
& Woop (1928), 165 L. T. Jo. 55. 


4422. Add. Annotation :—-Distd. Preger v. Preger 
(1926), 184 L. T. 670. 


4427, Add. Cilation :—11 W. R. 85. 

4434. Add. Annotation :—Refd. Capron v. Capron, 

. [1927] P. 243. 

4439. Add. Annotation :—Consd. 
Cavendish, [1026] P. 10. 


4442. Add. Annotation :—-Refd. Bosworthick v. 
Bosworthick, [1927] P. 64. 


44474, -]—In undefended petitions for divorce 
the ct. should not be asked to act on evidence 
identifying resp. by photograph when per- 
sonal identification by witnesses could easily 
have been effected.—PRACTICE NOTE (1925), 
169 L. T. Jo. 05. 


4481a. ———.]-—-WILSON  v. 
(1929), 78 Sol. Jo. 284. 


4609. Add. Annotation :—As to (1) Consd. Wright 
(H. S.) & Webb v. Annandale, [19380] 2 


. B. 8. 


4686. Add. Annotation :-—Refd. 
 Sloggett, [1928] P. 148. 


4640a. Cruelty.]—There is now no 
statutory right of a party to a matrimdnial 
suit; to insist on the trial of any issue of fact 
by a jury. On a petition by a husband 
seeking dissolution of marriage on the ground 
of the alleged adulterv of resp. wife with the 
co-resp., resp. cour ter-charged petitioner 
with cruelty & prayed a judicial separation. 
An order having been made for the trial by a 
jury of the issue of adultery, the Ct. of Appeal 
refused to extend the order to include the 
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Cavendish  v. 





Wuson & BERRY 


Sloggett vw. 
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issue of ‘cruelty.—Ruaa-Gunn v. RuGe- 
GuNN & ARCHER, [1931] P. 147; 100 L. J. P. 
61; 145 L. T. 200; 47 T. L. R. 398; 75 
Sol. Jo. 424, C. A.; affg., S. C. sub nom. 
R.G.v. BR. G. & A., 47 T. L. BR. 370. 


4650. Add. Annotation :—As to (1) Refd. Statham 
v. Statham, [1929] P. 131. 


B. By Whom Assessed (Vol. XXVII., p. 452). 


After the cross-reference add as follows :— 


4677a. By court.|—-The ct. has power to direct 
that damages shall be assessed by a judge 
aione, unless one of the parties applies for 
trial by jury. The practice is now regulated 
by R. S. C., Ord. 36, rr. 2-6. & Matrimonial 
Causes Rules, 1924, r. 30 (b).—BEDFORD v. 
BepForp & POWDRILL (1926), 96 L. J. P. 
22; 136 L. T. 383. 3 


4746. Add. Annotation :—Generally, Refd. Bos- 
worthick v. Bosworthick, [1927] P. 64. 


4752a. Void second marriage—-Reference in 
decree nisi dissolving first marriage refused. ]— 
Hewetr v. HewetTr & Dupin (1929), 73 
Sol. Jo. 402. 


4763a. ——— As res judicata.}—(1) A finding 
of adultery as a fact on which a decree nisi 
has proceeded is not res judicata, so that it 
cannot subsequently be questioned in the 
Divorce Div. in any event, nor is resort to the 
Ct. of Appeal the only means of reviewing it. 
The decree nisi resembles any other order 
nisi in that it proceeds merely upon the 
materials before the ct. at the time of its 
pronouncement & cause can be shown against 
it being made absolute. (2) The King’s 








ere. 
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Before the case was put ont for hearing 
in the Innor Houso, pursuer presented a 
note, in which she asked leave to amend 
her record, & to lead evidence regarding 
certain incidents which occwrred in 
1925, for the purposo of throwing Nght 
upon the relations of defender & co- 
defonder prior to the date of the action. 
The ct. in the oxereiso of its discretion, 

anted the leave craved.—Ross vw, 
ae (1928) 8. C. (Ct. of Sess.) 600.— 


sz. Admissions-— Of adullery — By 
wife — Bastardising offspring.|-—Ad- 
missions by a wife, that the father of 
a child born to her during the marriage 
was not her husband :—d/eld : receiv- 
nblo in evidence, so far as thoy did not 
rolate to non-acccss.—JUSTICE  v. 
Juarion, (1925) 8S. A. S. R. 278.—AUS. 


PART XIII. SECT. 11, SUB-SECT. 12, 


4456 li. ——-— ——-.J—DAHNIRBERO vt. 
Swanson, (1927) 3 D. L. R. 669; 
(1927) 1 W. WLR. 617; 21 Sask. L. R, 
388,-—-CAN. 


PART XIII. SECT. 12, SUB-SECT. 1. 


sa. Discretion of Court of Appeal.)}— 
In an undefended divoreo action leave 
to adduce affidavit evidence of adultory 
Inay properly be granted when special 
circumstances are shown to oxist, as 
whon. the essential witnesses reside 
ontsido the provinoe & it is shown that 
tf. fs unable because of lack of means 
oO pay the expenses of a commission 
or of obtaining their attondance at the 
trial. Onan application for such leave 
each Judge in Chambers has to oxeraise 
his own discretion, having regard to 
the relevant facts of the case before 
him. Where he declines to cxercise 
that discretion, or acts on a wrong 
principlo or on wrong grounds when 
exercising it, the Ct. of Appeal must 
bring its own discretion to bear on tho 
question whether the leave should be 


*proper one in which to allow 


granted or refused._—-Woopn tv. Woop, 
(1931) 2 W. W. RR. 1903 revsg., (19391) 
1 W. W. it. 112.—CAN. 


PART XIII. pets SUB-SECT. 2. 


4480 i. When pnartics abroad —Peti- 
tioner unable to afford commission.) —— 
In view of the special circumstances of 
the present undefended action for 
divorce & the nature of the evidence 
sought to be adduced by the affidavits 
in question, held that the case igri 

ff. to 

wive atlidavits evidence of adultery. 
The witnesses were all living in 
England & plitf. bad not the means to 
enable her to secure their attendance 
or to meet the expense of obtaining 
their evidence by commission.-— Rick 
v Rick & PRESCOTT, [1929) 2 1). J. 1. 
3845; 1 W. W. RR. 713; 235. 1. lh. 
484.—CAN. 


PART XIII. SECT. 13, SUB-SECT. 3. 


4508 i. Witness out of the juris- 
diction.)—-Held: in an action of 
divorce under the provisions of Con- 
jugal Rights (Scotland) Amendment 
Act, 1861, 8. 13, & Evidence (Scotland) 
Act, 1866, 6. 2, it was within the com- 
petence of the Lord Ordinary to grant 
& commission to examine avitnesses in 
England, oven though the cvidence of 
these witnesses inight, apart from the 
pursuer’s own evidence, be  sub- 
stantially the whole evidence adduced 
in the case; &, in accordanco with 
established practice, the poverty of 
the pursner was per se a special cause 
within Icvidence Act, 1866, s. 2, for 
granting such a commission.— LAWSON 
t. Lawson, [1930] S. C. 18.—SCOT, 


PART XIII. SECT. 45. SUB-SECT. 2.— | 


at trial—Ordcr 


"gi. —— Wtthdrawal 
directing husband io pay interim costs 
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not affected.}—CAMRUD v. CAMRUD 
(Sask.), [1927] 4 D. L. R. 365; [1927] 
2 W. W. RR. 769.—-CAN. 


PART XIII. abe ae SUB-SECT. 5,— 


4676 i. General rule.}-—-The factors 
to be considered in granting damages 
against co-resp. arc (1) the actual value 
of the wife to the husband; (2) the 
injury to his feelings, the blow to his 
marital honour & the hurt to his 
matrimonial & family Hfo.—Haynrs 
v. HAYNES (Sask.), [1926] 4 D. L. R. 
4733; [19260] 2 W. W. R. 726.—CAN. 


PART XIII. eee 6, SUB-SECT. 5.-— 


sb. By jury.j}—It is not tho law in 
Saskatchowun that damages against 
co-resp. must bo assessed by a jury.— 
Riper v. RIDER, [1925] 3 D. L. Xl. 
370; [1925] 1 W. W. RR. 1051; 19 
Sask. L. HR. 384.—-CAN. 


PART XIII. SECT. 16, SUB-SECT. 5.--- 


4635 ji. Nol puniltive.}—RIDER 1. 
RIDER, [1925] 3 D. L. R. 370; $1925) 
1 Pen R. 1051; 19 Sask. L. R. 384. 





4685 ii. .J-——TRANTER v. TRANTER 
& LAMB, {1925] N. ae L. R. 593.—N.Z. 


PART XIII. eee 16, SUB-SECT. 5.— 


(sc). 

4890 i. Whether bar to claim for 
damages—Tllieit relationship continued. 
after knowledge.|—Co-resp.'s conduct 
in continuing adultorous relations with 
resp. after he became aware that she 
was gpiarried :—Held; to deprive him 
of any protection with eed arent to 
immunity from damages to which his 
prior ignorance of hor married stato 
might have entitled him.—HaAYNEs v. 
HaYNzEs (Sask.), {1926] 4p. L. R. 
473; [19236] 2 W. W. QR. 736.—OAN. 


4767a. 


Vol. XXVI.—Husband and Wife. Cases 4763a—4882a, 


Proctor, not being a party to the suit as 
originally constituted, cannot resort to the 
Ct. of Appeal, but if he comes to the con- 
clusion that the decree has been obtained 
contrary to the justice of the case he must 
intervene & show cause against making the 
decree absolute. For that purpose he may 
call fresh evidence to show that there has 
been no adultery notwithstanding the 
revious finding in the affirmative.— 
HALMERS v. CHALMERS, [1930] P. 154; 99 
L. J. P. 60; 142 L. T. 654; 46 T, L. R. 269; 
74 Sol. Jo. 216. 
Effect of—On status of parties.J—A 
decree for restitution of conjugal rights with 
the usual finding that the parties to the suit | 
are husband & wife, though it may not 
directly affect their status, nevertheless | 
I 
| 





proceeds upon the hasis of their status being 
thus conclusively established inter partes. 
Resp. in a suit for restitution of conjugal 
rights, who does not resist such a finding, 
cannot afterwards dispute the validity of the 
marriage of the parties. A subsequent suit | 
for nullity of the marriage, in which bigamy 
is alleged to have been in fact committed by 
one of the p.rties to it, does not, after this 
finding of its validity as between them, 
afford any exception to the gencral rule of 
estoppel.— WOODLAND v. WOODLAND (OTHER- 
WISE BELIN OR BARTON), [1928] P. 1603; 97 
L. J. P. 92; 139 L. T. 262; 44 'T. L. R. 495; 
72 Sol. Jo. 303. 





4848a. 


4848b. --—— 


4864a. -- 


ceedings are brought, the ct. in its discretion 
is entitled in such a case to reserve its 
decision & to say that it will make no order 
as to costs ‘‘ at present.’—GrRIST v. GRIST 
(1931), 48 T. L. R. 2; 75 Sol. Jo. 725, C. A. 


4837. Add. Annotation :—As to (2) Reftd, Darn- 


borough v. Darnborough & Smith, Clare 
Intervening (1026), 96 L. J. P. 24. 


4845. Add. Annotation :—-Refd. Capron v. Capron, 


[1927] P. 243. 


Wife’s petition-—-Woman charged with 
adultery added as respondent.|]—-If, in a wife’s 
suit for divorce, the married woman with 
whom the husband is alleged to have com- 
mitted adultery is made a resp. in the suit by 
an order made on summons under Jud. 
(Consolidation) Act, 1025 (c. 49), s. 177 (2), 
the ct. has power to award costs against both 
resps., but, as regards the married woman, 
limited to her separate ostate.—-PEPPrER v. 
Pepper & BAkin (1926), 06 L. J. P2173 186 
LT. 224; 48 VL RI. 





Davis & 





de —---s}-— DAVIS v. 
HELBING, No. 36385a, ante. 


--— Abortive triaJ.| - Grisr v. Grist, No. 
4836a, ante. 


4866. }*or first catchword ** —-—”°’ read ‘* Petition 


successful.’’ 


Annotation :—Refd. Papadopoulos v. Papadopoulos, [1930] 


LP, WV6« 


4778a. -——.}—Where there has been, in fact, a | 4879a. —----- 


Jo. 144, 


4878a. ——— ——- —---.]-- IP. v, P. (1929), 73 Sol. 


omens fe Although, if costs have been 


4790. Add. Annotations :--Reld. 


4836a. id 





PART XIII. SECT. 17, SUB-SECT. 2. 


refused. }-— Although a claim for divorce 


ceremony of marriage & there is issue, 
although the marriage be aftery ax’s declared 
null & void, the ct. has jurisdiction. on 
pronouncing the decree of nullity, to make an 
order for the custody of the child or children 
of the union under the terms of Supreme: 
Court of Judicature (Consolidation) Act, 
1925 (c. 49), s. 193, & not merely an order 
forits, or their, care & contro).——Le MESURIER 
(OTHERWISE GORDON) t. Jue Mesurier (1930), 
99 L. J. P. 33; 142 L. T. 4963 45 7T. LR. 
203; 74 Sol. Jo. 77. 


Bosworthick, [1927] ?. 64; Hyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 416. 

Abortive trial—-Discretion to make no 
order ‘‘ at present.’’]—Notwithstanding the 
general rule that in proceedings between 
husband & wife the latter is entitled to her 
costs of an abortive trial before further pro- 
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| 
| 
| 
| 
| 
| 
Bosworthick r. | 
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| 
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| 
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Granted when divorce decree 





4882. 


kb ee nen me eee 


cretion of the ect., it seems to be a rule 
of practice that a wife found 
of adultery who unsnecessfully appeals 
ayainst the judgment sbonld = not 


reasonably incurred on a wife's bebalf in 
presenting a case of w reasonable character 
on a divorce petition, she is allowed her costs 
even if she fails, yet, if she presents a petition 
which ought never to have been brought, the 
judve has a diseretion, in’ dismissing the 
petition, to refuse to grant her any costs 
except such as, under tho procedure of the 
et., she has already received before the 
hearing.---COURAGE v. Counadi (1931), 47 
T. L. 1k. 305, C. A. 


}—-Where a wife's petition is dis- 
missed, the facts that security for the wife’s 
costs has been ordered, & that the conduct 
of the wife’s solr. is not open to censure, do 
not deprive the ct. of its discretion to givé 
costs or to refuse them to the wife or to give 
costs against the wife.——-BAlLDWIN RAFER v. 
BALDWIN Rarer & Merz, BALDWIN RAPER 
v. BALDWIN RAPER (1926), 42 1. L. R. 619. 
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not be awarded any Costs. CORRUANZCA 
v CHRUSZOZ, [POSTE 1 We. We I he 
CAN. 


eullty 


is withdrawn at the trial, pltf. is entitled 
to judicial separation where the evi- 
dence warrants the granting of it & 
justifies the ct. in disregarding a 
separation agreement between the 
partics.—CaMRUD v. CaMRUD (Sask.), 
{1927} 4 D. L. R. 365; (1927) 2 
W.W. Qt. 759.—CAN. 

e i. Necessity for service.}—A 
decree nist in a divorce action should 
be promptly issued & served, whether 
it contains any special terms ar not.-— 
OLIVER v. OLIVER, [1928] 4 D. L. R. 
566; [1928] $ W. W. R. 33.—-CAN. 


PART XIII. SECT. Pi SUB-SECT. 3.— 
ri. — —— ——.}—Although the 
question of costs is within the dis- 
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| 
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get her costs of such appcal unless 
she shows special circumstances.— 
WHARTON vw. Wiarton & YOUNG, 
(1928) 8. R. Q. 251.—AUSB. 


r il. JyXismisaal of autt on ground 
of absence of juriadiction.}-—Held : it 
was not competent to award expenses 
to a wife, where the suit bad been dis- 
missed on the ground that the ct. had 
no jurisdiction, & the hushand had 
pot appeared to defend.—KELLY v. 
KELLY, [1928] S, C. 43.—-SCOT. 





ei. --—- eee Wrivoglous charges.) ~- 
A petition by a wife for judiciul 
separation on the ground of cruelty 
having been dismissed as frivolous & 
vexatious :-—Held; in the exercise 
of the ct.’s diacretion, petitioncr should. 


25 


| 


sii, -~---- Discretion of judye.|--The 
general pule governing the exercise of 
the trial judge's discretiows under K. B,. 
rule 623 to award coats to a wife who 
has ear iat prosecuted a matri- 
monial action is that she is entitled to 
costs unless in his. opinion her solr. 
hud not reasonable grounds = for 
believing that, he was prosecuting o 
just cause. Semble: there should be 
an exception whero the wife is possessed, 
of a separate estate. The discretion 
given the trial judge by rale 623 to 
wward costs to al unsuccessful wife is 
not dependent upon costs having been 
paid or secured to ber under the 
provisions of IC. 5. rule 622,---FLORNBY 
uw. HORNBY (Sask.), [1920] 4 D. L. RH. 
AUG; 2 W. WwW. h. 625.---CAN. ' 


30* 


4910. Add. 


4926a. om re 


‘Gas 48046008. ie ee AND + Bicenal aac icici 
4884. Ada. Annotation :—As to (1) Refd. Welton 


v. Welton, [1927] P. 162. 


4909a. ——— To secure wife’s costs—Undefended 


petition by wife-—-Subsequent defence on 
admission of adultery by wife.|—On the 
aceon ap oead by a wife of her prayer in 
rae for the dissolution of her marriage, 
cabada te was originally undefended, 
her thus and, by leave, filed an answer alleging 
tery admitted by his wife as her reason 
ce peice her prayer struck out. The 
registrar refused to make an order for securing 
the wife’s costs on the fact of the wife’s 
ion being brought to his notice. At 
the trial of the suit on the husband’s prayer 
the ct. granted the husband a decree nisi & 
made an order Zr the wife’s costs ‘‘in the 
ordinary way.’ A difficulty arose in the 
cataepretation of the order, inasmuch as the 
usual order for security had not been made :— 
Held: though solrs. acting for a wife must 
avail themselves of the rules in the divorce 
jurisdiction for securing payment of the wife’s 
costs from the husband, in this case the 
husband, until his wife’s admission of es alters 
had desired the success of his wife’s suit, & 
therefore the ct. directed, in the exercise of 
its discretion, that the husband must pay 
his wife’s costs properly incurred up to 
service of the summons for leave to file an 
answer.—GODDARD v. GODDARD (1929), 140 
L. T. 472; 46 T. L. BR. 229; 73 Sol. Jo. 174. 


Anngtation .—Consd. Courage v. 
Courage (1931), 47 T. I. I. 395. 


4918. Add. earerege :—Consd. Johnstone v. 


Johnstone, [1929] P. 165. 
——.]-——Davis v. Davis. (1930): 





74 Sol. Jo. 123. 


4985a. — —— 


5050a. ——— 


Horwood v. Statesman Publishing Co. (1929), 
98 L. J. K. B. 450. 





]—Where an anise has 
been. made “‘ consolidating’’ a husband’s 
petition for dissolution on the ground of his 


-wife’s adultery with the wife’s cross petition 


for dissolution on the agri of the husband’s 
cruelty & adultery, & the two suits have 
been tried together, the ct. has no power 
under Jud. (Consolidation) Act, 1925 (c. 49), 
s. 50, to order co-resp. to pay the costs of 
the wife's suit to which he was not a party.”’ 
—EaRL v. EARL & KYLE, Barn v. EARL 
(1926), 96 L. J. P. 23; 136 L. T. 388. 


4985b. Cross charges by wife.|—If a wife makes 


cross charges of cruelty & of adultery with a 
named woman against a husband in her 
answer to his petition for dissolution of 
marriage & the cross charges fail, the woman 
intervening being dismissed from the suit 
with costs & the husband being granted a 
decree nisi, there is one proceeding only, & 
co-resp. can be condemned in the whole of 
the costs, including those of the intervener. 
—DARNBOROUGH v. DARNBOROUGH & SMITH 
(1926), 96 L. J. P. 24; 186 L. T. 384. 


5049a,. ——~- Not cited—-Same name as person cited.] 


—In this petition by a wife for divorce a 
woman intervened who had not been served 
with the petition & against whom there 
was no charge, though her name was the same 
as that attributed in the petition to the 
woman actually cited. The ct. refused to 
allow the intervener her costs.—DARN- 
BOROUGH v. DARNBOROUGH (1929), 141 L. T. 
610 ; 46 T. L. R. 603; 73 Sol. Jo. 514. 


Profit costs—When ordered.]— 
GRIBBLE v. GRIBBLE (1929), 45 T. L. R. 192 ; 
73 Sol. Jo. 61. 





4960. Add. Annotations :—Expld. P. v. 


78 Sol. Jo. 144. 
(1931), 47 T. L, BR. 395. 


4985. Add. Annotations :—As to (2) Folld. Earl v. 
Harl & Kyle (1926), 96 L. J. P. 23. 


eect <r cerns 


ti, -—— -——~— ance a divorce 
tition by a huaband is decided in his 
avour, the wife is entitled to her aire 
if she has had them secured & her 
defence oe been bont fide.—KNIGHT 
©. Knicnur & Owns (1925) 2D. L. ht. 
467; (198571 W. WLR. 894. OAN. 

b i. ——— Coats not secured. }—-A wife 
who is unsuccessful in defending a 
divorce action is not entitled to costs 
where she has not had them secured.— 
JOHNSON v. JOHNSON & LERICKSEN, 
(1928) 3 W. W. R. 574.—CAN. 

b fi. ------.}-—It is not ai fixed 
principlo iu divorce actions that a wife 
adultery cannot recover avy 
costs against her husband.—-:DIOKIE£ tr. 

ig W. R. 463 ; 3 
J GaN 


PART XIII. SECT. bail RUE SBEE: 3. 


0 i. Disallowance of wife'a a casig— 
Misconduct of pad ee ry not @ 
peau d ground for refusing to make 


t a husband for the . 


payment of his wife’ ae cue of & suit 
or divorce, whether she be petitioner 


or pesp., that she had pocit SunE unsuccess- 


ful. he true teats is whether her solr. : 


has been guilty of tmproper conduct 
in initiating» oF defending the suit on 
her behulf.—Srratron v. STRaTron 
re apa 1928] 8, A. S. R. 245,—. 


Consd. Courage v. Osea 


P. (1929), 


5067. Add. sapere Ne :—Refd. 


Sloggett =v. 


Sloggett, [1928] P. 148. 


Refd. 


PART XIII, oe 1B SUB-SECT. 3.--_ 


Phe Possession of separate pro- 





ie y entails § liability.}—ELMAN tv. 

egies {1930} 2 W. . R. 295; 3 
lL. R. 1002. | CAN. 

were ii. -}— As between the 


husband & the wife, in a matrimonial 
suit, there is no ‘reason why the 
wife should not be made to pay to her 
husband the costs, which her conduct. 
has occasioned to her hus d, if she 
has the money to do i Ae here 
t, FORRESTER (1930), I. L. R. 57 Calc. 
1350 —~IND. 


PART XII, SECT. 18, SUB-SECT. 3.— 


F. (0). 
4968 i. Petition ae i ae 
}—H = K.B ° 8 

» & full costs 
the solr. of the 
cota: Sc pumeton v. PRESTON 


& MOXLEY, (1936) 4D be Re 1013 
CAN. 


Bacto gy ee by husband-—-Wife 
yy eooneorn v. moun: 

GOTN ey (1930 DL. R. 155; 
4g B.C. R. 349. SO AN. 


PART XII. SECT. ft SUB-SECT. 4.— 
f. Read now “ 4064 i.” . 
4964 it. S. P. Croase v. Crosse & 

Heats (1826), 238 WwW. A. L. R. 10.— 

AUS. 

26 


5068. Add. Annotations :—Consd. Hyman 
Hyman, Hughes v. Hughes (1928), 189 L. T. 


Ferrer ee ep ene CT PN SOA DERE IAPC ttt ASA Ertan Srrct ct NEON OA A TLS NASA 7S A ES I A 1 | 





PART XII SECT. 18, SUB-SECT. 4.--- 
+ (&) 


sx. Limitation to interim costs of 

espondent wife.J—MILTON ¥. MILTON 
& : COOK (nto. ny Ane 1 W. W. Ql. 
162; 1D 7.—CAN. 


PART XII. aah ae eh SUB-SECT, 4.— 


Php Necessity for knowledgc-— 
ore liable for costs—-No absolute oy } 
he Hability of a co-resp. for costs 
depends upon the facts of the par- 
ticular case. Petitioner herein was 
Iven coste against co-reosp. where the 
judge concluded that, even if he did 
not know that resp. ‘was married, he 
the means of knowledge or was 
careless whother she was or not.— 
BOURGOIN v. BOURGOIN, [1980] 1 
W. W. BR. 576: 3D. L. R. 155; 42 

ab: -—CAN. 


$020 i. Affect of Padi: ger ability 
of cor costs.}-—If 
co-resp. ew thee oe woman was 
@ divorce is granted, he ia 

rocesdinigs, 


Married & 
liable for if the costs of the 
including - eae the gto 


tee Ree: Sana: ein 
2 R. rae : “1088) 1 W. 
4 ~——OAN. 


PART XIU. SECT. 18, SUB-SECT. ie 
§058 A te ee, 
ExLiorr ELLIOTT a }: siti 

D.L. R. 700 ; 3 W. 


Vol. XXVII.—-Hushand and Wife. Cases 5068—S271b. 


416. 
: 181. 
5068a. —— Time for investigations not limited. 
rr sna v. Mackrnzrg (1928), 72 Sol. 
5070. Add. Annotation :—Consd. 
Sloggett, [1928] P. 148. 


5074, Add. Annotation :—Refd. Sloggett v. Slog- 
gett, [1928] P. 148. 


- Sloggett, [1928] P. 148. 


5076a. -]—The intervention of &, if necessary, 
the calling of evidence by the King’s Proctor, 
subject to the direction of the A.-G., in a suit 
for the dissolution of marriage, before decree 
nisi, is not limited to cases of suspected 
collusion.—SLOGGETT v. SLoGaGETT, [1928] P. 
148; 97 L. J. P. 71; 189 L. T. 238; 44 
T, L. BR. 394; 72 Sol. Jo. 192. 

Aneeen :—Refd. Clarkeon v. Clarkson (1930), 143 L. . 


Reta. Statham v. Statham, [1929] 


oe 


Sloggett v. 


Sloggett —v. 





ae Suppression of fact or falsehood by peti- 
tloner—--Where exercise of discretion of court 
desired.|—APTED v. APTED & Buss, No. 
3449b, ante. 


5108. Add. Annctation :—Refd. Apted v. Apted 
& Bliss, [1950] P. 246. . 


6112. Add. Annotation :—Refd. 
Sloggett, [1928] P. 148. 


5115. Add. Annotation :—Refd. Apted v. Apted 
& Bliss, [1930] P. 246. 


5117a. ——.J—APTED v. APTED & Biss, 
No. 3449b, ante. 


5121a. Concealment as ground for refusing to 
exercise discretion.]—If a petitioner seeking 
a decree on the ground of the adultery of the 
resp. has himself been guilty of a¢ ultery, 
complete frankness in the disclosure o1 it is a 
paramount condition of the exercise of tie 
discretion of the ct. in his favour. Although 


Sloggett vu, 





the facts are such as might warrant the | 


exercise of the discretion, if disclosed as 
material facts facts at the the hearing of the suit, 


20 ee tre en emnmencteten 9s meinen. pment eats enemas af 


their suppression then & the denial of them 
when set up in subsequent proceedings as 
cause*for not making the decree absolute 
render the exercise of the discretion in such a 
case mischievous as an encouragement to 
perjury.—Sruarr v. Stuarr & Hoven, 
[19307 P. 77; 99L. J. P.17; 142 1. T. 359 ; 
46 T. L. R. 132 ; 74 Sol. Jo. 58. 


5124. Add. Annotation :—Refd. Apted v. Apted 
& Bliss, [1930] P. 246. 

5183. Add. Annotation :—Consd. Apted v. Apted 
& Hliss, [10980] P. 246. 

5159a. Fresh evidence disproving adultery—-Not- 
withstanding finding of adultery. }--—-CHALMERS 
v. CHALMERS, No. 4768a, ante. 


5162a. —-— --.--- Co-respondent not a party to 
intervention. |---Where a decree nisi of divorce 
was reseinded on the King’s Proctor’s plea, 
to which co-resp, was not a party, & co-resp. 
applied to have the damages which he had 
lodged in ct. paid out. to him, the ct. held 
that it had jurisdiction to deduct therefrom 
the costs of the King’s Proctor’s intervention, 
but on the facts refused to allow any such 
deduction from the money lodged in ct., & 
ordered that the money be paid out to 


co-reap.’s solrs.—-CARAYSON ¥. GRAYBON & 
SEBRIGHT (10830), 1441.7. 157; 471. LR. 
36; 74 Sol. Jo. S03 

5163a. —--- —--—~-- sit KDDERWICK v. Hrp- 


DERWICK (1930), 74 Sol. Jo. 863. 
5194a. Not King’s Proctor.}--CHALMERS v. CHAL- 
MERS, No. 47650, ante. 


5197. Add. Annotation :--Refd.  Fictcher — v. 
Pletcher, [1928] P. 26. 
5286. Add. Annotation :--Refd. SVoodiand © v. 


Woodland (otherwise Belin), [1025] VP. 169. 
5257, Add. Annotation: ~ Geacrally, Refd. Woolf 
v. Woolf, [18st] P. 134, 
5271a. ——~.|——MILLER v. MILLER. (1928), 
72 Sol. Jo. 206. 


5271b. Who may apply—-Respondent.}~-MILLER 
v. MILLER (1928), 72 Sol. Jo. 206. 
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PART XIII. SECT. 20, SUB 20, SUB-SECT. 1 
5003 i. King’s Proctor.}—The King’s 
Proctor oan intervene in an action for 
divorce in the Suprume Ct. of Albert 
& can so intervene on the und o 
collusion or on the ground of materia) 
facts not brought before the ct.— 
ELKOWECH v. ELKOWECH, [1925] 4 
D.L. R. ie ya) 3 W. W. RB. 705 


affg. 1925 R. 676; 1925} 
rt WV ih 35 iene GAN. : 
PART XIII. SECT. ee SUB-SECT. 3.— 


sd. Decree obtained by evidence 
** framed u between defendant & de- 
ge! employed by oe ]—Held : 


ded, even 
though nat nather M etitinice nor her solr. 
were implicated in the ‘‘ frame-up. 


BUSsELL v. BUSSELL & MOKENNA™ (No. 
2) (Man.), (1927]3 W. W.R. 297.—CAN. 


PART XIII. sah ois 20, Paced 4.— 


- (g) 3 

Unsuccessful allegation of cal- 
luaion. Fit on an suervene by the 

Proctor, the allegation of 
collusion fails, the nenndlee in England, 
euet the King’s Proctor is not entitled 
to costa, is not necessarily per 


in the cae pe Ct. of rta, 
ELKOWEROCH vv. KOWECH, Be eae) t 4 
a R. bead . miig2s] 3 


PART xu. SECT, | 21, SUB-SECT. 1. 
sg. Appeal from judgment for alimony 


a pplication for stay perling sas tee put 
f arrcurs & security for costs,|-~ 

in view of r. 8 of the Ct. of Appeal 

Rules, & tollowing the Fnelish COSCE ON 

appeals to the Ct. of Appeal in matri- 

montis! causes, the application must be 

refused. ‘he refusal wus without 


coste.—- CHERNENKOFE ov. CHERNE Ne 
KOFEF, (1930) 1 W. W. Jl. 365; 
D. LL. R. 792; 248. L 4b. 317.---CAN, 


PART XIII. saa fay SUB-SKCT. 3.-—— 


sj. Refusal of trial judge 
tnfer adultery.|---Appeal dismissed.— 
HENDERSON 0, JF ENDERSON & MOKAY, 
Va $3 D. OL. KR. 8453; (1927) 2 
W. W. KR. 4733 21 Sask. I. lt. 676.— 
CAN. 

sk. Divorce 


lo 


obtained by  fruud-~ 
Action to set aside after husband's death.) 
-—~In an aetion’ fied a divorced wife to 
set aside the deeree absolute in the 
divorce action on the ground that It 
was Obtained by the perjured testi- 
mony of her husband :—~-Held; such 
an action lics & this right of action iy 
not affected by the fact that the 
busband had died before the actlon 
was brought, if, at least, he left an 
estate & the object of the action Is to 
enable her to have vested in her ap the 
en ay widow those rights in regrard 
to, & that interest in, the estate which 
bat for his alleged fraud in obtainins 
the divorce would have ” vented ju 


her.— BLATCHFORD  ?. PPh 
ALBERTA & VAN Reve pp 
RUYVEN v. BLATOHRFORD, Nba1) “1 


27 


W. W. It. 445; 


on Pri as ee t 
Ww. W. hk. 640; 2 
CAN. 


PART XIU. SECT. 21, SUB-SECT. 4. 

sl, Action Hi) declaration that decree 
voll for war juriadiction.}— Action 
for a declarant aon that two deoroca 
ordering Judicial separation & pera 
ermnanent alfraony were null & voi 
or lack of urisdiction, dismissed .—- 
CLAMAN 0. CLAMaN (No. 2) (1925), 
$5 B.C. Lad. -CAN, 


PART XIil. SECT. ea SUB-SECT. 1.-— 


sn. In decree of Judicial 3 abled »}--- 
An award of permanent alimony may 
be made in oa decree of judidal separa- 
tion iteelf.—WrpLey ov. WuLky, 
{1925] 8 W. W. ft. 46.--CAN. 

ap. Affect of—-Wife not deburred from 
nen eer: under Llomesteads Act, 

R. S. S., 1920 (c. 69). ie LONNEM 
rete ee D.L. i. rhe fla2o} 
ban 1384; 20 Sask, L. R. 275.— 


sq. —-— Not defence to application for 
relicf under Devolution of Eetatea Act, 
Rh. 8S. S., 1920 (ce. is): ~—Hle LONNEM 


oe 1926)1D. L. R. 279; (1926) 
1W. - 134; 20 Sask. L. Rt. 2765.— 
CAN. 
Res Suit for alimony -—-No juris: 


tction to order wife lo leave husband. 5-- 
A “judge awarded a wife alimony, & 
ere the opinion that it 
would be better for the parties to live 


SON ee A ale REE RENEE! RRS oN ee Oe ae I st me ede Se NL, SERCO Oy Sp Met tn tee 


udgment contained a clause adjudging 
hat. «pltf. vacate the premises :-~- 
Held: the ct. has no power to order a 
wifo to leave her hnsband’s roof; & 
even if jurisdiction existed, it would 
not be exercised at the instance of the 
wife against the protest of the husband. 
—Scorr v. Scorr, (1930) 1 D. L. R. 
63; 610. L. I. 422.--CAN. 


PART XUI. SECT. 22, SUB-SECT. 1.— 


6282 i. After decree of judicial 
separation— By application in chambers. } 


5275a. ———- Dependent on subsisting marriage. }]— 


PASTRE v. Pastne, No. 5320b, post. 


5820a. ——— Decree of competent court terminating 


marriage—-Foreign court.]|—-WEIss v. WEISS 
(1908), cited [1930] P. 82. 


Annotation :-—Consd. Pastre v. Pastre, [1930] P. 80. 
5320b. ——— 





Necessity for application for 
discharge.]—-The basis of a wife’s right to 
receive permanent alimony from her husband 
is that the marriage is subsisting & that she 
is still a wife. If after a decree for judicial 
separation & an order for the payment of 
alimony the marriage is put an end to by the 
decree of a ct. of competent jurisdiction the 
status of the woman as wife & her conse- 
quential right to alimony have ceased to 
exist. The order for alimony, however, 
which in its common form is limited till 
further order, remains effective till an 
application is made for its discharge.-~ 
PASTRE v. Pastry, [1930] P. 80; 99 L. J. P. 
20; 142 L. T. 400; 46 T. L. R. 175; 74 
Sol. Jo. 76. 


6327. Add. Annolation :—Generally, Refd. Hyman 


v. Hyman, [1929] A. O. 601. 


5832. Add. Annotations :—Consd. Gandy v. Gandy 


(1885), 30 Ch. D. 57. 
Hyman, [1929] A. C. 601. 
(1929), 98 L. J. K. B. 770. 


Dbtd. Hyman, v. 
Refd. May v. May 


5385a. Security for payment—No jurisdiction to 


order.]—B. v. B. (1920), 78 Sol. Jo. 334. 


t. Enforcement of Order (Vol. XXVII., p. 500). 


After ‘‘ Injunction—Restraining husband from 
receiving legacy]’’ add ‘‘—— Restraining 
husband from receiving dividends.] — See 
No. 5998a, post.” 


5360a. On lunacy of husband.]—The jurisdiction 


in lunacy to appoint a receiver of the estate 
of a person of unsound mind does not exclude 
other cts. from enforcing lawful claims against 


apart for a timo at least. ‘he formal | the amount of her salary.--NEWTON v. 


alluwed as 
innocent wife. 


the amount 


5364a. 


NEWTON (Man.), {1927 
756; [1927] 1 W. W. R. 106.—CAN. 
Bt. No fired proportion of joint 
income.}—There is no fixed rule as to 
what proportion of the joint incomes 
of the husband & wifo should be 
ermanent alimony to an 
Moreover, since under 
Domestio Relations Act, 1927, c. 5, 
of alimony 
discretion of the judge, an 
on the practice of the 
Courts Is not applicable in Alberta.~- 
HARRY v. Harry (Alta.), [19291] 4 


}1bd. LL. 


Cases 5275a-—5364a. ENGuisH anp Empme Dicest SupPLeMENr. 


his estate, including claims arising in the 
Divorce Diy. Although the primary duty 
of those concerned with the care of a person 
of unsound mind is to apply his estate for his 
maintenance, & there is power under Law of 
Property Act, 1925 (c. 20), 3. 171, to direct 
a settlement of the property of a lunatic or 
defective, the Divorce Div. is not thereby 
discharged from the duty. of providing for the 
permanent maintenance of a petitioning wife 
out of the estate of a husband of unsound 
mind. When by an order in lunacy a pro- 
vision has been directed for the wife during 
the lifetime of the husband & pending his 
incapacity, & the Divorce Div. approve the 
quantum of the order, the biol course, on 
application in that Div. by the wife for 
permanent maintenance, is to order it to be 
secured to her at the rate ordered in lunac 
so far as the husband’s means permit 
without prejudice to any further order in 
lunacy, the security not to be enforceable 
pending subsistence of the order in lunacy, 
& should it subsist during the life of the hus- 
band not to be enforceable till his death.— 
Oo. L. v. OC. F. W., [1928] 2 K. B. 223; 97 
L. J. P. 138. 


5862. Add. Annotation :—Refd. Turk v. Turk, 


Dufty v. Dufty, [1931] P. 116. 


Delay.J—In allotting 
maintenance one of the statutory duties 
of the ct. is to have regard “‘ to the conduct 
of the parties.’’ If a wife obtains a decree in 
an undefended case it does not necessarily 
follow that her conduct, for example, in the 
matter of delay, was approved by the trial 
judge. Even if the judge disapproved of 
the delay, he still had a discretion to pro- 
nounce the decree. In an undefended case, 
therefore, on allegations of unreasonable 
delay being made in the maintenance pro- 
ceedings, sufficient evidence must be received 
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in 1928, ipoiice for an order for leave 
to sell deft.’s interest in certain land 
in order to satisfy the arrenrs. It 
appeared that deft. & pltf. had lived 
together as man & wife for about a 
month at the’ ond of 1927. Pitf. 
swore that deft. lived with her during 
bis month at her parent’s home, & left 
Her early in Jan. 1928, & she had not 
lived with him since. Deft. swore that 


is in the | his home had been & atill was open for 
y rule based her to return to ut any time, & that. 
Kcclesiastical | it was at his home that they Jived 


together for a month :—Zeld: pit. 
was ontitled to an order for sale, but 


—CAMRUP v. CAMRUD (Sask.), (1927) 
4D. L. R. 365; (1927) 2 W. W. RR. 
769.—CAN, 


PART XIII. pace 25. SUB-SECT. 1.— 
e a e 

ec i. --—.J]—On an application for 
permanent alimony the ct. showd not 
recognise any right in the husband to 
reduce bis income by retaining unsale- 
uble & unproductive real ostute & 
paying taxes & interest thereon; but 
t should be aatute to frustrate an 
intention to make such payments tho 
means of escaping payment of metre 
~-~NNWTON t. NEWTON (Man.), ite ) 
1 ar R. 766; (1927) 1 W. W. RR. 106. 


PART XIII. SECT. me SUB-SECT. 1.— 
e 6 e 

e io ——.)—-MacIntosy vv. 

Macinrosn (N. B.), (1927) 3 D. L. R. 

eo ik, ——— -~——.}—Whero the wifo 

was @ school toacher, the ct. awarded 

her one-half of the joint income less 


‘the judgment 


D.L. R. 997; 3 W.W. R. 342.—CAN. 


PART XIII. SECT. 22, SUB-SECT. 1.—F. 

5325 fi. - Facts disrovered after 
trial.|—Amonut of permanent alimony 
increascd on consideration of facts 
discovered after the trial.—WkEDLEY 
v. WEDLEY, [1925] 3 W. W. RR. 46.— 
CAN, 

5328 1. Reduction —Husband’s means 
reduced.}—MAUCKINNON UV. MAOKINNON 
(1924), 58 N. S. R. 220.—OAN. 


PART XIII. sag te SUB-SECT. 1.— 


5333 i. Payment of arrcare— Whether 
enforced.}--PATTERSON v. PATTERSON, 
(1928) 4 D. L. R. 793; 638 O. L. R 


7 oo AN. 


PART XIII. SECT. 22, SUB-SECT. 1. 


sv. Order for sale of husband's land— 
Amount recoverable.J)—Pltf., tu Feb. 
1924, recovered a judgment against 
deft. for alimony. Payments under 
being in arrear, pitf., 

28 





the amount recoverable must. be limited 
to the arrears that accrued up to 
Dec. 1, 1927.—PATPERSON v. PATTER- 
oo a 4D.L. 8.793; 68 O.L. R, 


PART XH. oer 22, SUB-SECT. 2.— 


5360 1. On dissolution of marriage— 
For guilt of wife.}--Divorce & Matri- 
monial Canses Act, 1908, 8. 42, docs 
not authorise the ct., where a decree 
for dissolution of marriage has been 
obtained by a busbaud against u wife, 
to mmakoe an order on the busband for 
the permanent nmiaintenance of the 
wife.— Harris v. Harris. (1926] N. 2. 
L. R, 2%4.-—--N.Z. 


pi. ~——~-.}—The ct. bas power under 
Divorce’ & Matrimonial Causes Act, 
1928, s. $33 (1), to make an order pro- 
viding for permanent maintenance & 
approving aw» deed securing an annuity 
from resp. for the life of itloner.— 
Bonn v. Bonn, [1929] N. L. R. 909. 


‘. 


to enable the ct. properly to determine | 
whether the allegations are established &, | 
if so, how if at all the conduct in question | 
should affect the sum of money which the | 
husband should be ordeared to secure &/or 
to Pa Grey v. CHAPPLE (1929), 98 | 
L. J. P.95; 140 L. T. 699; 457. L. R. 278; , 
78 Sol. Jo. 207. | 


5365a. Before & after marriage. |-— | 
Held: the words “‘ conduct of the parties ” | 
in Supreme Court of Judicature (Con- 


solidation) Act, 1925 (c. 49), s. 190 (1), | 











Where the husband’s gross income was 
£25,337 a year, derived mainly from his 
interest in a business concern, the registrar 
by his report submitted that the husband 
should be ordered. to secure to his wife, who 
had divoreed him, by way of permanent 
maintenance for her life, the annual sum of 
£3,500 less tax, & to pay to his wife during 
their joint lives the further annual sum of 
£500 less tax. The ct. confirmed the report.— 
GILBEY v. GILBRY, [1927] P. 197; 96 
L. J. P. 65; 1387 1. T. 81; 43 T. I. R. 288. 


referred to the conduct both before & after ! Annotation :~-Apprvd. Stibbe v. Stibbe, (1031] P. 105. 


the marriage. | 5882b. - 


A petitioner having obtained a decree | 
absolute for nullity of marriage presented a | 
petition under sect. 190 of the 1025 Act tor | 
permanent maintenance. Tesp. in his reply | 
made serious allegations of misconduct both | 
before & after the marriage against pctitioner. 
Petitioner filed an affidavit in which she | 
dealt with the allegations of misconduct. | 
The registrar refused leave to resp. to file a | 
rejoinder & directed the allegations in the | 
answer as to misconduct to be struck out. | 
On appeal ‘he judge confirmed the registrar’s | 
order & «irected petitioner’s affidavit in | 
reply to be struck out. On appeal :--Ield : | 
the words ‘‘ conduct of the partics’’ in 
sect. 190 (1) referred to the conduct of tho 
parties both before & after the marriage, & | 
in exercising its discretion under the sect. it 
was essential that the ct. should have before | 
it all the relevant evidence of the conduct 
of the parties both before & after the 
marriage. Therefore, the order directing 
that the paragraphs in resp.’s answer con- | 
taining the allegations of misecnduet & the 
affidavit of petitioner in reply snovld be 
struck out must be set aside & leave would 
be given to resp. to {ile a rejoinder.—-RESTATL 
v. RESTALL, [19080] P. 189; 99 1. J. BP. lei; : 
143 L. T. 225; 46 7, L. WN. 8083 74 Sol. Jo. 
319, C. A. 


5373. Add. Annotation :—Apprvd. Hyman  », 
Hyman, [1929] A. ©. 601. 


5874. Add. Annotation :—As to (1) Apprvd. Hyman 
: v. Hyman, [19290] A. C. GOL. 


5375. Add. Annotation :—Refd. Hyman v. ITyman, 
Hughes v. Hughes (1925), 139 L. TE. 416. 
5882. Add. Annotations :—Refd. Gilbey v. Gilbey, 
[1927] P. 197; Shearn v. Shearn (1930), 143 
LP. 172. 

5382a. .|—Although the considerations 
which applicd in the Ecclesiastical Cts. to 
awards of alimony must have due weight. in 
detérmining the proper award of maintenance 
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-——.|——Resp., a husband, who had 
been divoreed, re-married, & by an ante- 
nuptial settlement settled property, which 
included the matrimonial home & the chattels 
therein & the major part of his capital, on 
his wife in futuro. Petitioner, his former 
wife, had obtained an order for permanent 
maintenance of £400 a year & of 2100 for her 
son, when resp.’8 annual income was about 
£1,500. Subsequently, when resp.’s income, 
not taking into account the settlement, was 
about £4,500, petitioner applied for an 
increase in the amount of the order, on the 
ground that resp.’s means had increased. 
The registrar increased the order for 
permanent maintenance from £400 to £1,200 
a year, less incotue tax, & from £100 to £150 
a& year, free of income tax, for the son :— 
Held: (1) resp.’s means had increased, as 
by sharing the advantages of the matri- 
monial home as gf right settled upon his wife, 
alarger portion of the £1,500 unsettled income 
was left free to be dealt with by him & by 
the ct.; (2) the order could not be made 
disregarding the settlement, which sub- 
sisted ; (3) un order for permanent main- 
tenance, or an increase of 1t, should not be 
based on the income of the husband during 
a year of exceptional prosperity ; (4) an order 
for permanent maintenance in such a case 
should not be based on the old practice of the 
Ecclesiastical Cts. in the case of a decree 
a mensd et thoro, of granting to the wife one- 
third of the husband’s available means, as 
the conditions arising from the two decrees 
were not the same, petitioner & reap. being 
divorced, & free to marry again; (5) in view 
of the increased means of the husband, having 
regard to the wife’s fortune, the ability of 
the husband & the conduct. of the parties, the 
order for permanent maintenance for the 
former wife should be increased from £400 
a year to £750 a year, less income tax.-— 
N. v. N. (1928), 188 L. T. 693; 44 'T. L. RB. 
324; 72 Sol. Jo. 156. 


to a wife after a decree of divorce, the assump- . 53884. Add. Citations :—[1926) PP. 1; 95 L. J. P. 


tion of a fixed arithmetical rule & an indis 
pensable process of applying that rule is 
erroneous, & disregards the duty imposed. on 
the ct. by Jud. (Consolidation) Act, 1025 
(c. 49), 8. 190-(1) & (2). Where the husband’s 
whole income has been cxpended on the 
requirements of the matrimonial home, a 
third of his means may well be required for 
the wife’s maintenance; but where, beyond 
everything called for by such requirements, 
the husband possesses an ample fortune, the 
amount of his income affords nu detinite | 
guidance as to the sum requir.d to supply 
his sometime wife with the neccssarics, 
comforts, & advantages incidental to her 
station in life. 
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30; 134 L. T. 24. 

Add. Annotations :—Apld. May v. May (1929), 
98 L. J. K.B. 770. Refd. Hyman v. Hyman, 
Hughes v. Hughes (1028), 139 L. T. 416. 


§391. Add. Annotation :--—-Consd. Turk v. Turk, 


Dufty v. Dufty, [1931] P. 116. 


5393. Add. Annotutions :---Apld. Restall v. Restall, 


[1930] P. 180. Refd. Gilbey v. Gilbey, 
(1927] P. 197. 


§393a. ——- ———- -——--— Wife owner of valuable 


jewellery.|\—In fixing the amount of 
permanent maintenance for a wife who has 
obtained a decree of divorce, the registrar 
is entitled to take into consideration the fact 
that she is the owner of valuable jewellery, 


Cases 58980-54100.  Rwerise AND Eurrs Diguer SUPPLEMENT. 


“which could be sold so as to produce an 
income.—LYSAGHT v. ghar (1828), 44 
T. L. R. 728; 72 Sol. Jo. 546. 


5896a. In discretion of court-——No fixed principles.) 
-——-SHERWOOD v, SHERWOOD, No. 5498a, post. 


5399a. ——— —-—.]—SHmERWOOD v. SHERWOOD, No. 
5498a, post. ; 

5408. Add. Annotations :—-Distd. Jenkins v. Jenkins 
(1880), 99 L. J. P. 63. Refd. Fanshawe ». 

: Fanshawe, {1027} P. 288. 

5405a. 
(Consolidation) Act, 1925 (c. 49), s. 196—~ 
Limited to cases of restitution of ete 
rights.}—The powers conferred on the ¢ 
Judicature (Consolidation) Act, 1925 (c. 49}. 
s. 196, to vary periodical payments is 
restricted in operation to cases of restitution 
of conjugal rig eee & i not apply to orders 
for alimony A iar ite.—ABBOTT v. ABBOTT, 
f1981] P. 2 100 i J. P: 36; 144 L. T. 
508; 47 T. L. R. 207; 75 Sol. Jo. 138 ; affd., 
47'T. L. RB. 222, C. A. 

5405b. ——— ——~—.]—Maintenance for a wife 
which the ct. may order on the dissolution 
of a marriage & the jurisdiction to review an 
order for it are matters of discretion con- 
ferred on the ct. by statute & not standar'd- 
ised by the rules applying in cases of judicial 
separation. The jur isdiction is now em- 
bodied in the Supreme Court of Judicature 
(Consolidation) Act, 1925 (ce. 49), s. 190 (1), (2), 
& if an order for m: -intenancé is limited 
‘until further order,” the ct. in reviewing 
it should regard all the” present circumstances 
of the case as if they had existed at the date 
of the original order. It may consider not 
only the descending income of the husband 
but the ascending scale of that of the wife. 
Even in the absence of the limitation relevant 
facts us to the fortune of the wife may have 
weight in relation to the discretionary power 
to review, if occasion arises under sect. 
190 (2), by reason of the inability of the 
husband to pay. The ct. does not derive its 

ower to review an order for maintenance 

rom sect. 196. The Act is a consolidating, 
not an amending one, & the latter sect., 
having regard to its terminology, is limited in 
its operation to cases of restitution of con- 
jugal rights.——-TurRK v. TuRK, Durry »v. 
Durry, [1931] P. 116; 100 L. J. P. 90; 145 
L. T. 381; 47 T. L. R. 445; 75 Sol. Jo. 894. 

5406a. -—— --— Statutory discretion under 
Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 190.}—TuRK v. TURE, 
Dourry ». Durry, No. 5405b, ante. 

5406b. --——- Order limited ‘‘ until further order ’’-— 
Circumstances to be considered as at date of 
order.J—TcRK v. TorK, Durry v. Durty, 
No. 5406b, ante. 
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husband, on the 


5404 i. Jnana 0 court. }— increased means of the husband or the 
increased wife.—- 


Where an order for maintenance has 


5410a. Sw 


Under Supreme Court of Judicature | 


5410b. 


5410¢. 


5408. Add. Annotation :—~Consd. Abbott. vw. Abbott 


(1980), 100 L. J. P. 86. 


5410. Add. Annotationa:—Apld. Turk v. Turk, 


Dufty v. Dufty, [1931] P. 116. Consd. 
Abbott v. Abbott (1930), 100 L. J, P. 36; 
Smith v. Smith (1931), 145 L. 'T. 28. 
No provision for variation in 
original order. |—There is no practice whereby 
a consent order for maintenance, not con- 
taining words of release such as “ liberty to 
apply,” or “ until further order,”’ cannot be 
varied by petition for increase or decrease, 
provided that the order could have been 
made under the statutory powers of the ct. 
otherwise than by consent of the parties. 
Where after a lapse of eight years a husband 
. petitioned for a reduction in a consent 
order for maintenance, expressed to be made 
a unconditionally, ” the registrar refused to 
make an inquiry on the ground that he had 
no power to vary such an order, as it con- 
tained no such words of release. On appeal 
the judge referred back the petition for 
investigation.—SmiTa v. Smira (1931), 145 
L. T. 23; 47 T. L. R. 868; 75 Sol. Jo. 331. 








To increase maintenance .|— The 
power to increase the amount provided by 
an order for permanent maintenance upon an 
increase in the means of a husband ee 
by Matrimonial Causes Act, 1907 (c. 12), & 
Jud. (Consolidation) Act, 1925 (c. 49), which 
repeals & re-enacts the power pven by the 
former Act, is retrospective in eration 
& extends to dealing with orders made under 
the previous Act, namely, Matrimonial 
Causes Act, oe (c. 32).—EDMUNDS v. 
Epmonps, [1926] P. 202; 95 L. J. P. 151; 
136 L. T. 186. 
Order of registrar.}—The direction 
given by the registrar under r. 69 of Matri- 
monial] Causes Rules, 1924, that an order on 
an application for maintenance or periodical 
payments should issue is a decision of the 
registrar within the meaning of r. 45 of the 
same rules & is therefore appealable. If 
the judge on the hearing of the appeal comes 
to the conclusion that the direction of the 
registrar was wrong & ought not to have 
been made, he can recall the order issued ix 
pursuance of such direction & make such 
order as in his judgment he deems just. 
The judge on the hearing of the appeal 
should, of course, give due weight to the 
decision of the registrar, & should be slow to 
disturb that decision on a mere question of 
quantum, unless it clearly appears from the 
paved facts that it would be wrong to allow 
fh he amount ordered by the registrar to be 
secured or paid to stand.—STIBBE v. STIBBE, 
Owe ve 105; 100 L. J. P. 82; 144 L. T. 








aol 


permanent | of the powae under sect. 42, though it 
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5411 li, -——— Offer of home rey hue- 
been 


necessities of the 
been made hy the Supreme Ct. in | Harris v. HARRIS, {1926} N. Z L. R. | band.-—Where an order 


divorce proceedi & where such | 974.—N.Z. 
order is subsequently registered in the 54100 il. 








made for the maintenance by a ee 


magistrate’s cb. pursuant to Destitute ie in rere Bahl as Hata perment of a deatitute wife by her 


band, ai gi that the ling” to 


Persons Amendment Act, 1926, & 8, | & atatrimonial Causes Act, 1908, a. ph ad _pubsequen 


the Supreme Ct. haa, notwithstanding tor revision of 


such regiatration, sole jurisdiction to 


Seaitai: J 


of 
vary, modify, & suspend such order.— permanent maintenance in favour 
Wrisox 2. ‘Worris, 1929} N. % L. R. | & Wife or children of the * macrings, ie 
— N.Z. ot. may, in the case of chil . 
or reduce the order; but the che husband is aed to comply with the 


decree for eet thee vite with himself 
uitable aoe does not afford sufficient 
fmine under te Persons Act, 
Bal. 11, for remitting the order when 


order for —~—-MOLLOY v. MoL- 


uriediution court-—-T'o t. to increase an onde for 
trcrenss widjeionmnre ibe ot. has ne of, hike no power Saintaaces made in favour LOY, gas A. s R. 403.—AUB. 
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Bat ia. a ——. }-~ TURK v. TURK, Durry v.. 
Dourry, No. 5405b, ante. 

5414a. ———. ———_ Increase in income caused by 
own acts.]—N. v. N., No. 5382b, ante. 

5416a,. ——- ——.}+—TURK v. Turk, Durry v. 
Durry, No. 5405b, ante. 

5424. Add. Annotation :—Apld. Restall v. Restall, 
({1930] P. 189. ; 


5446. Add. Annotation :—Refd. Fanshawe v. Fan- 
shawe, [1927] P. 238. 
shawe (1927), 43 T. L. R. 666. 

5449. Add. Annotation :—Consd. Fanshawe v. Fan- 
shawe, [1927] P. 238. : 

5450. Add. Citations :—[{1926] P. 98; 95 L. J. P. 
83; 185 1. T.1; 42 T. L. R. 418; 70 Sol. 
Jo. 508, O. A. | 
Add. Annotations :—Refd. Fanshawe v. Fan- 
shawe, [1927] P. 238; Gilbert v. Gilbert & 
Boucher, [1928] P. 1. 

5452a. -- By consent.|—-The ct. has no statu- 
tory power to order the payment of a lump 
sum by a resp. husband after a decree 
absolute for dissolution of the marriage by 
way of permanent maintenance for the wife 
petitioner. ‘Where, however, both parties 
consent to such a course the ct. may make a 
consent order for the payment of the lump 
sum agreed upon.—JENKINS v. JENKINS 
(1930), 99 L. J. P. 63; 142 L. T. 656; 46 
T. L. R. 309; 74 Sol. Jo. 170. 

5452b. -+—Although the ct. has no 
power under Supreme Court of Judicature 
(Consolidation) Act, 1925 (c. 49), s. 190, to 
order a lump sum to be paid to a wife by 
way of permanent maintenance, if the 
parties consent to such 4 course tre ct. will 
make a consent order ee out a? ayree- 
ment for the payment of a lump sum. or 
lump sums, & will include in the order « 
condition that no further proceedings be 
taken without the leave of a judge.—OLDING 
v. OLDING (1930), 99 L. J. P. 128; 143 L. 'T. 
310; 46 T. L. R. 589; 74 Sol. Jo. 467. 

5459a. —-— No present order for maintenance 
justified—Future justification probable.}—— 
(1) Where the ct. cannot in the circum- 
stances prevailing at the time of the applica- 
tion make an order for the maintenance of 
the wife under Supreme Court of Judicature 
(Consolidation) Act, 1925 (c. 49), s. 190, 
but is of opinion that in the event of a 
change in the circumstances such an order 
might properly be made at some time there- 
after, the proper course is to make an order 
on the husband to pay a nominal monthly 
or weekly sum so as to keep alive the juris. 
diction conferred upon the ct. by proviso (6) | 
to sect. 190 (2), & thus enable it under thnt ' 
proviso to increase the periodical payments 
should the occasion for such an increase 
arise. 

(2) The insertion of the words “‘ liberty to 
apply ” in an order for maintenance does not 
snatle the wife at a subsequent date to 
make an effective application for increased | 
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6416 i. ——— Increase in wife's means 
_— .}—-STANTON v. NEW: 
Ton, (1928] 8S. R. Q. 192.—AU8. 
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eae the wife sa beeauenty 


to make soos. their 


a gt HE . “oe Sat ee ere 
; 


Vol. XXVII.—Husband and Wife. Cases S41la—S487a, 


maintenance should her husband's income 
increase, and those words, therefore, should 
not form part of the order.—STEPHEN v. 
SiEPHEN, [1981] P.197; 100 L. J. P. 86; 145 
L.T.541; 47T. L. R.478; 75 Sol. Jo. 442, C. A. 


No. 





5468. Add. Annotation :—-As to (1) Refd. Shearn 
v. Shearn (1980), 143 L. T. 772. 


5469a. ——— What court should consider.]—(1) 
The ct. has no pove ‘to reservo liberty to 
apply for security in making an order for 
maintenance under Supreme Court of Judica- 
ture (Consolidation) Act, 1925 (c. 49), 
s. 190 (1), (2), on a decree for divorce. Tho 
insertion of such a provision would permit 
the conversion at a subsequent date of an 
order to pay maintenance into an order to 
secure it, & this is ultra vires of the statute. 
(2) In considering the question of security 
which must thus be ordered in the first 
instance, if at all, the intorests of both 
spouses are to be considered. The main- 
tenance ordered will be secured as far as 
circumstances permit, but in cases where 
the nature of tho means of the husband 
renders it impossible to sccuro the whole 
maintenance proper to be ordered, the 
question arises whether it is in the interest 
of the wife to order security of a part, as 
compulsion of the husband to realise or 
transfer assets in order to givo security under 
sub-sect. (1) may han:per him in earning 
the income out of which he may be ordered 
to make payments under sub-sect. (2). The 
wife has no greater inherent. right to security 
than to an order for payment simply. Ler 
right is to present maintenance, & if the 
property of the husband produces no present : 
income or if an order for security would 
for any reason, such as the husband’s absence 
from the jurisdiction, be unenforceable, it is 
more in the wife’s interest that an order for 
payments should be made than an order to 


secure. 
(3) Qu.: whether an order to secure a 
lump suin can be enforced under tho 


Administration of Justice Act, 1920 (c. $1), 
ss. 10, 12.—SHmwann v. SHEARN, [19031] P. 13 
1001. J. 2.413 1438 LT. 772; 46 T. LR. 
652; 74 Sol. Jo. 536. | 

6471. Add. Annotation :—Consd. Shearn v. Shearn, 
[1931] P. 1. 

5477. Add. Annotation :-~Reid. Re Nelson, Norris 
v. Nelson (1918), {1928} Oh. 920, n. 

5481a. .--- Application by guilty wife In un- 
defended suit.|—FERGUSSON vv, FRRGUBHON 
(1931), 48 T. JK. 86; 75 Sol. Jo. $14, 

5486. Add. Annotations :—-As to (3) Consd. Legge 
v. Legge (1928), 456 T. L. KR. 157. Refd. 
Shearn v. Shearn (1030), 148 L. 7. 772. Aa to 
(4) Expld. Legge v. Legge (1928). 45 T. L. R. 


157. 
5487a. --—- ———.]— LEGGE v. Luaam (1928), 45 
TT. L. R. 167; 73 Sol. Jo. 69, O. A. 


Annidation :—Reld. Shearn v. Shearn (1930), 143 L. T. 772. 
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6498a. ——— Time for—After decree absolute.]— | 5515. Add. Annotations :—As to (6) Consd. Allison 


WARWICK v. WARWICK (1928), 73 Sol. Jo. 12, 


5494, Add. Annotation :—-As to (1) Consd. Shearn 
v. Shearn, [1931] P. 1. 


5497a. Past & probable future earnings.]— 
SHERWOOD v. SHERWOOD, No. 6498a, nost. 


5498. Add. Annotations :—Expld. Sherwood v. Sher- 
wood, [1929] P. 120. Consd. Stibbe v. Stibbe, 
[1981] P. 105. - 


5498a. -——— Amount of deduction.!— 
(1) In estimating the disposable income of 
a divorced husband after meeting his lia- 
bility for taxes for the purpose of allotting 
permanent maintenance to his wife in future 
within the ag of Dayreil-Steyning v. 
Dayrell-Steyning, No. 6498, the amount of 
deduction from his gross income in respect 
of income tax & super tax is the amount of 
those taxes chargeable on income received 
during the current year. 

(2) There is no fixed rule that the ct. will 
allow to the wife one-third of the husband’s 
disposable income as permanent maintenance. 
It is no more than a rough working rule & 
does not impose an absolute limit. Further, 
in estimating the amount of the allowarice 
the ct. must not focus its attention only 
on the disposable income of the husband in 
the year preceding the making of the order, 
but must have regard te his earnings in 
previous years & to ‘is probable earnings 
in the future. | 

(3) In making an order for permanent 
maintenance the ct. is given a wide discretion 
by Supreme Ct. of Judicature (Consolidation ) 
Act, 1925 (c. 49), s. 190 (1), with which the 
Ct. of Appeal will not readily interfere unless 
it is satisfied that the ct. below has proceeded 
on some wrong principle.—SHERWOOD ». 
SHERWOOD, [1929] P. 120; 98 L. J. P. 66; 
140 L. T. 280; 45 T. L. R. 53; 72 Sol. Jo. 
874, C. A. 

Annotation. :--~.18 lo (2) Reid. Stibbe v. Slibbe, [1931] P. 105. 
5499. Add. Annotations :—Apld. Warwick v. War- 
wick (1928), 73 Sol. Jo. 12. Refd. Gilbert v. 
Gilbert & Bougher (1927), 96 L. J. P. 187; 
Skipwith v. Skipwith (1928), 139 L. T. 317. 


5518a. Order securing to wife provision made by 
order in lunacy.}]—C. L. v. O. F. W., No. 5360a, 
ante. : 

5513b. Order giving liberty to apply-——-For main- 
tenance at future date.]--- STEPHEN _ v. 
STEPHEN, No. 545%a, ante. 


5618c. ---——- With regard to security.]--SHEARN v. 
SHEARN, No. 5460a, ante. 


L. Enforcement of Order (Vol. XXVIT., p. 518). 
5518d. Whether enforceable out of jurisdiction—- 
Under Administration of Justice Act, 1920 
(ec. 81), ss. 10, 12.]——-SHEARN v. SHEARN, No. 
546Va, ante. 
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th :—Held : 
gx. Znformation for disobedience of | having 
gre heel order Ser ag order 
for maintenance made t deft. in 
1923 was quashed in Feb. 1928. In 
May, 1928, an information for dis- i 
obedience of the maintenance order on ought to ha 
pur to the date of quashing was 
eard, & an order was then made that 


diso 


deft. be imprisoned until the main- 
er should be complied 
the maintenance order 
been quashed, the justices had 
no jurisdiction to inquire into any 
fonce of the order alleged 
to have been committed before it waa 

uashed, & consequently the informa- 
‘ve been dismissed.— N 
GALLOWAY v. WATSON, oan! V.L. R. 
808; (1928) Argus L. 


v. Allison, [1927] P. 808. Generally, Refd. 
Shearn v. Shearn (1930), 1485 L. T. 772. 


§523a. J|—Under Jud. (Consolidation) 
Act, 1925 (c. 49), s. 187 (2), a reversionar 
interest of a husband is not an asset which 
can form part of the security to be ordered 
for his periodical p ents to his wife, on his 
non-compliance with a decree of restitution 
of cOnjugal rights.—ALLISON v. ALLISON, 
[1927] P. 308; 96 L. J. P. 181; 137 L. T. 
823; 438 T. L. R. 828; 71 Sol. Jo. 682. 








5529. Add. Annotation :—Refd. Shearn v. Shearn 


(1980), 148 lL. T. 772. 


5529a. ——— -}—TuRK v. TURK, DUFTY v. 
Durty, No. 5405b, ante. 


55381a. ——— Application—After decree for divorce 
——Mode of application.|—Upon the occasion 
of a wife’s petition for restitution of conjugal 
rights the ct. ordered the husband to make 
certain paces payments to her for herself 
& the children of the marriage. Later, the 
wife obtained a decree nisi for divorce, but 
as she, at the expiration of six months, made 
no move to have the decree made absolute, 
her husband applied by motion, under Jud. 
(Consolidation) Act, 1925 (c 49), s. 196, to 
have the periodical payments suspended or 
dischasved :—Held : the husband could make 
the application by motion, & was not con- 
strained to apply by petition under Matri- 
monial Causes Rules, 1924, rr. 63 & 70.— 
SKIPWITH v. SKIPWITH, [1929] P. 93; 97 
L. J. P. 109; 188 L. T. 317, ©. A. 


5537a. ——— Application—After decree for divorce 
——Mode of application.|—SKIPWITH v. SKIP- 
WITH, No. 5531a, ante. 


554Z2a. ——~ To order settlement where wife not 
domiciled in England.|—(1) The property ofa 
guilty wife, amenable, under Jud. (Consolida- 
tion) Act, 1925 (c. 49), s. 191, to the jurisdic- 
tion to order a settlement of it, is prima facie 
the property of a woman in England & subject 
to Iinglish jurisdiction. That jurisdiction can 
be invoked against a person not domiciled in 
England, & in respect of property beyond the 
jurisdiction, only subject to the principle 
that English cts. will not infringe the - 
authority of foreign tribunals in their 
domestic affairs, or adjudicate with regard 
to property when their judgment will be 
ineffective. Apart from jurisdiction over 
property, the exercise of jurisdiction in 
personam in such a case depends upon the 
question whether the party to be affected by 
it is within the reach of the compulsory 
process of the ct. 
(2) The provisions of Matrimonial Causes 
* Act, 1857 (c. 85), s. 42, for service out of the 
jurisdiction, apply to the service of the 
petition in a suit, & not to proceedings for a 
settlement. 
(3) The practice with referente to appear- 
ance to a petition for a settlement is governed 
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sy. Only circumstances at or immedi- 
alely after dissolution of -j— 
The ct. should not consider extraneous 
events subsequent to the dissolution 
as good ground for varying a settle- 
ment.— JACKSON v. JACKSON, [1928] 
ave Z. L. R, 88.—N.Z. 
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by Divorce Rules, rr. 71 & 72, & (4) an 
appearance under these rules, qualified during 
the proceedings upon it, by denial of the 
existence of jurisdiction, is not to be regarded 
as a submission to that jurisdiction.— 
‘TALLACK v. TALLACK & BROEKEMA, [1927] P. 
211; 96 L. J. K. B. 117; 187 L. T. 487; 48 
T. L. R. 4673 71 Sol. Jo. 521. 

Annotation :~-As to (1) Refd. Shearn v. Shearn (1930), 143 

L. T. 772. 

5543. Add. Annotation :-—-Generally, Refd. Tallack 

v. Tallack & Broekema, [1927] P. 211. 


5543a.. Petition for settlement—Service—Out of 
jurisdiction.]—TaLbLack v. TALLACK & BROE- 
KmEMA, No. 5542a, ante. 





5543b. ——— Appearance to—Practice.]—TALLAck 
vy. TALLACK & BrorkEema, No. 5542a, ante. 
5543c. ——— ——— Effect of-—Whether submission 


to jurisdiction.)—TanLack v. TALLACK & 


BROEKEMA, No. 5542a, ante. 


5549. Add. Annotations :-—As to (1) Consd. Janion 
v. Janion (1926), [1929] P. 237,n. Refd. Har- 
greaves v. Hargreaves, [1926] P.42; Melvill v. 
Melvill & Woodward, [1980] P.159. As to (2) 
Refd. Jag ser v. Jagger, |1926} P. 93. 

5551. Add. An -otation :—Consd. Bosworthick v. 
Bosworthick (1926), 95 L. J. P. 171. 


5576. Add. Annotation :—Refd. Tallack v. Tallack 
& Broekema, [1927] P. 211. 


5579. Add. Annotation :-—Refd. Tallack v. Tallack 
& Broekema, [1927] P. 211. 


5582. Add. Annolation :—Refd. Fanshawe v. Fan- 
shawe, [1927] P. 238. 

5583a. .|—After a decree nist for dissolution 
of marriage the ct. has no jurisdiction under 
Jud. (Consolidation) Act, 1925 (c. 3°), 8. 192, 
to entertain any application for en ‘nquiry 
into, & variation of, settlements intil -fter 
the decree has been made absolute.—GILsseRrr 
v. GILBERT & Boucurr, [1928] P. 1; 06 
L. J. P. 187; 137 L. T. 619; 48 T. DL. ht. 
589; 71 Sol. Jo. 582, C. A. 


5588. Add. Annotation :--N.F. Webster v. Webster 
& Williamson, [1926] P. 198. 
5588a. ——— .]—Although there is the fullest 
power to vary settlements, the ct. will regard 
the interests of the children as the important 
element for consideration in varying a scttle- 
ment. Where an ante-nuptial settlement 
did not provide for the contingency of one 
of the spouses dying & the survivor marrying 
ain, the ct., when varying the settlement 
after dissolution of the marriage, declined to 
insert in the settlement a provision enabling 
the husband to appoint a portion of the trust 
funds to a future wife & future children.— 
WEBSTER v. WEBSTER & WILLIAMSON, [1926] 
P.198; 95 L. J.P. 97; 135 L. T. 670. | 
Annotation :—Distd. Scollick v. Scellick, [1927] P. 205. 
5588b. J—In varying a settlement the | 
ct. will exercise the wide powers conferred 
upon it by Jud. (Consolidation) Act, 1025 
(c. 49), s. 192, with regard to the facts of the | 
case & the interests of children. If on the | 
facts before the ct. a child of a first marriage 
may gain advantages concurrently with the 
creation of a fresh power of appointment | 
enabling children “of a second marriage to | 
share a settled fund with it, the ct. will create 
that power, although it is not original 




















ly 
existent in the settlement, & although its 
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creation may eventually involve some pecuni- 
ary sacrifice on the part of the child of the 
first marriage.—-SCOLLICK v. SCOLLICK, [1927] 
P. 205; 96 L. J. P. 96; 187 L. T. 485; 71 
Sol. Jo. 584. 

5596. Add. Annotation :—Refd. Bosworthick v. 
Bosworthick, [1926] P. 159. 


5596a. J—Held: the settlements ought not 
to be varicd beyond what was necessary for 
the benefit of the injured wife & her child.— 
PRINsEP v. PriInsEep, [1980] P. 85; 99 
Ne A P.35; 142 L.7T.172; 46 T. L. R. 29, 

-{nnotation :~-—Refd. Alston v. Alston, [19209] P. 311. 


5589. Add. Annotation :—As to (2) Refd. Webster 
v. Webster & Williamson, [1926] P. 198. 


5600. Add. Annolalion :---Retd. Webster v. Web- 
ster & Williamson, [1926] P. 198. 

5603. Add. Annotation :—-Distd. Webb v. Webb, 
[1920] P. 159. 

5619. Add. Annotation :—Refd. Melvill v. Melvill 
& Woodward, [1930] P. 159. 

5622. Add. Annotation :—-Refd. 
Bosworthick, 11926] P. 159. 

5623. Add. Annotation :—Refd. Bosworthick v. 
Bosworthick, [1927] P. 64. 

5623a. Bond to secure annulty— Appointment 
of annuity.j|—-A post-nuptial provision for 
his life made by a wife for her husband by a 
bond, or by the exercise of her power of 
appointment, giving him an annuity for his 
life expectant upon her death, are post- 
nuptial settlenents within Matrimonial 
sauses Act, 1859 (c. 61), 8. 5, & Jud. (Con- 
solidation) Act, 1925 (c. 49), s. 192, & give 
rise on the dissolution of the marriage to the 
power of the ct. to vary the settlements.-— 
Boswortrnick v. BoseworrHick, [1027] P. 
04; 06L.3.P.171 3 186.7. 211; 42 TL. R. 
719; 70 Sol. Jo. 857, C. A. 

d peat ie : Apprvd. Melvill c. Melvill & Woodward, [1930] 





s 


Busworthick v, 





5623b. —-— Life pollcy-—-Contingent interest in 
policy money.]}—-A life policy effected after 
inarriage by one of the spouses on the life of 
the spouse effecting it, with a contingent 
interest of the other spouse in the policy 
money, 18 a post-nuptial settlement, & after 
divorce the ct. has power, under Jud. (Con- 
solidation) Act, 1925 (c. 49), 5. 192, to make 
orders with reference {9 the application of 
the policy money.-—GULBENKIAN v. GUL- 
BENKIAN, [1027] P. 237; 96 LL. J. P. 53; 
136 L. T. 800; 43 T. L. R. 2673 71 Sol. Jo. 
31]. 

5624a. -—-—— Settlement not made In contemplation 
of marriage.|—The expression ‘‘ ante-nuptial 
or post-nuptial settlements,” in Jud. (Con- 
solidation) Act, 1925 (c. 49), s. 192, does not, 
as regards the parties whose marriage is the 
subject of the decree, include a settlement 
of the property of either spouse not made in 
contemplation of any particular marriage, 
but giving the spouse power to appoint an 
interest to any future wife or husband.— 
HARGREAVES v. HARGREAVES, [1926] P. 42; 
951. J.P. 31; 184 L. T. 548; 42 T. L. RB. 
252. 

Sead :—Consd. Melvill v. Melv ill & Woodward, {1930) 

§624b. —-—— Settlement made by wife after com- 
mencement of divorce proceedings by hus- 
band—Subsequent marriage with co-respon-~ 
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Cases 5624b—8760b. Excise awn Empree Dioxst SUPPLEMENT. 


dent.J—A resp. wife after her husband had 
filed a petition seeking dissolution of his 
marriage with her on the ground of her 
adultery, executed a settlement of interests 
to which she was entitled under a will & 
under the marriage settlement of her parents, 
& settled them on herself for life with 
remainder to all or any of her children or 
child, of whom she had two by her then 
husband, who being males should attain the 
age of twenty-one years or being females 
should attain that age or marry, reserving 
a general power of appointment by will in 
default of any surviving children “& further 
reserving a power of appointment both of 
capital & income in favour of any survivin 

husband. After decree absolute she execute 

a deed poll, declaring that her income under 
the settlement should be for her separate use 
without power of anticipation. Shortly 
after the execution of the deed poll she 
intermarried with co-resp. in the suit :— 
Fleld: the settlement was a “ post-nuptial 
settlement ’”’ made on the parties whose 
marriage was ‘‘ the subject of the decree,” 


& was therefore within the definition in- 
Supreme Court of Judicature (Consolidation): 


Act, 1925 (c. 49), s. 192, of the class of 
instrument with which the ct. had power to 
dea] under the sect.—-MELVILL v. MELVILL & 
Woopwarp, [1930] P. 159; 99 L. J. P. 65; 
143 L. T. 206; 46 T. 1. R. 327; 74 Sol. Jo. 

2383, C. A. 
5625a. ——— Questions for consideration.|—-JANION 
v. JANION (1926), [1929] P. 287,n.; 98 
L. J. P. 11,n.3; 141 L. T. 226,n.; 45 
T. L. R. 381, n. 
- Annotations :-—Folld. Prinsep v. Prinsep, [1929] P. 225. 

Consd. Alston v. Aleton, (1920) P. 311. 

5625b. -]—(k) In deciding whether a 
settlement comes within the meaning of 
‘* post-nuptial settlement ’’ on the parties 
within the purview of Jud. Act, 1925 (c. 49), 
s. 192, the material question is whether the 
settlement in question is upon the husband 
in the character of husband or on the wife 
in the character of wife or upon both in the 
character of husband & wife. Mere form is 








immaterial. The settlement may be one in 


the strictest sense or it may be, for instance, 
a covenant. to pay by one spouse to the 
other or by a third party to a spouse. What 
is material is that the settlement should 
rovide financial benefit for one or other or 
0th of the spouses as spouses & with reference 
to their married state. (2) In dealing with 
a settlement under the powers conferred 
by sect. 192 the ct. will not be fettered in its 
application of the settled funds by remote & 
contingent interests therein of volunteers.— 
PRINSEP v. Prinser, [1929] P. 225; 98 
L. J. P. 105; 141 L. T. 220; 45 T. L. R. 
376; 78 Sol. Jo. 429; subsequent proceedings, 
[1929] P. 265; varied, 46 T. L. R. 29, C. A. 
Annotation :—As to (1) Oonsd. Melvill v. Melvill & Woodward, 
{1930] BP. 159. 
5629. Add. Annotation :-—As to (1) Folld. Bos- 
ve v. Bosworthick (1926), 95 L. J. P. 
171. 
56380. Add. Annotations :—Refd. Webster v. Web- 
ster (1926), 185 L. T.670; Soollick v. Scollick 


(1927), 98 L. J. P. 96; Melvill v. Melvill & 


Woodward, [1930] P. 158. 
5843. Add. Annotation :—As to (1) Consd. Hyman 
v. Hyman, [1929] A. C. 601. 


Ra 
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5650. Add. Annotations :—Refd. Webster v. Web- 
ster & Williamson, [1926] P. 198; Scollick v.. 
Scollick, [19271 P. 205. — . 


5653. Add. Annotation :—Refd. Webster v. Web- 
ster & Williamson, [1926] P. 198. 


5674. Add. Annotation :—Generally, Refd. Tallack 


v. Tallack & Broekema, [1927] P. 211. 


5680a. ———-  -——- ———-  —-——.]— ALEXANDER 0. 
ALEXANDER (1929), 45 T. L. R. 193 ; 78 Sol. 


Jo. 127. 
5680b. Power in favour of after-taken 
spouse & issue of sécond marriage—Accelera- 
tion—Notwithstanding benefit to guilty party.] 
‘—The operation of a power in a marriage 
aeciiger ge for the rese per aaaerou is ended trust 
nds of a surviving party em 8 
upon his or her after-taken spouse & the 
children or issue of his or her subsequent 
marriage may be accelerated in the event 
of the dissolution of the marriage so far as to 
become effective without actual survivorship 
& during the lifetime of the other party. - 
By varying the settlement accordingly the 
ct. may effect this acceleration for the 
benefit not merely of an innocent party but 
alao for that of a guilty spouse on the basis 
(inter alia) of the interest of the children of 
the dissolved marriage, in the opinion of the 
ct. being adequately protected by the terms 
& conditions of the acceleration.— ALSTON v. 
ALSTON, [1929] P. 811; 98 L. J. P. 155; 141 
L. T. 642; 45 T. L. R. 642; 78 Sol. Jo. 644. 


5686. Add. Annotation :—Distd. Webb v. Webb, 
[1929] P. 159. 


5688. Add. Annotation :—Consd. Webb v. Webb, 
[1929] P. 159. ; 


5688a. -]—By a marriage settle- 
ment the settled fund of a wife who had 
obtained a dissolution of the marriage was 
held in the absence of issue in trust, if the 
husband survived her, to yield him a specified 
income for a term with an absolute interest 
in a part of the corpus & subject thereto for 
her next of kin absolutely & if the wife sur- 
vived, for her absolutely. The ct. ex- 
tinguished the interest of the husband in his 
wife’s fund, but refused to order the fund 
to be reconveyed to her freed from the trust 
for her next of kin so as to extinguish their 
interest.—-WEBB v. WEBB, [1929] P. 159; 
98 L. J. P. 72; 140 L. T. 692; 46 T. L. R. 
228; 78 Sol. Jo. 174. 


6691. Add. Annotation :—Distd. Webb v. Webb, 
11929] P. 159. 


§700. Add. Annoiation :—Refd. 
Bosworthick, [1927] P. 64. 


5718a. Interests of volunteers.|—-PRINSEP  v. 
PrinsEp, No. 5625b, ante. : 


5730a. ——— -]—-TAYLOR v. TAYLOR (1926), 
161 L. T. Jo. 236.” 


5752. Add. Annotation :—Refd. Jagger v. Jagger, 
[1926] P. 93. Pweee 


5760a. Hearing in camera-—— Whether ordered— 
Question involving legitimacy.}—-Ropmrrson 
v. ROBERTSON & Burt, Re Issun, RopERTson 
v. ROBERTSON (1928), 72 Sol. Jo. 585. 
5760b. Jurisdiction of registrar—To inquire into 
matters antecedent to decree absolute, }— 
‘Where a wife had obtained a decree absolute 
of divorce & on her petition for variation of 
settlements the resp. raised the plea that it 














Bosworthick v. 
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had been a collusive divorce, the registrar 
held that he could not inquire into such 
matters nor accept evidence thereon :— 
Held: on submission of the registrar’s report 
to the president, the registrar had no juris- 
diction to investigate those matters ante- 
cedent to the decree absolute._-MoRRIss v. 
Mornkiss (1930), 143 L. T. 776. 


5766. Add. Annotation :—Folld. See v. Gilbert 
& Boucher (1927), 43 T. L. R. 589 


5710. Add. Annotation :—Refd. Boswoithick v. 
Daidone (1926), 186 L. T. 211. 


-——~- ———.}- -Daviss v. DAVIES 
31920), 73 Sol. Jo. 569. 


5781a. Child born before marriage.]|—In a divorce 
suit, to which only the husband & wife were 
partion : :—Held: an order giving to the 
usband custody of the child of the parties 
born before the marriage must be refused, as 
the ct. was not competent to find the facts 
necessary to make the child a legitimated 
child by virtue of Legitimacy Act, 1926 
(c. 60).—BEDNALL v. BEDNALL & Sinivus- 
SAWA, oe") P. 225; 98 L. J. P. 150; 137 
L. T. 682; 143 T. L. R. 598; 71 Sol. Jo. 453. 
Annotations:— Folld. G Green v. Green, {19291 P.101. Refd. 
Jones v. Jones (199), 98 L. J. FE 
5781b. -|—The ct. has no icin to make 
an order for custody in divorce proceedings, 
in the case of a child of the parties who was 
born before their marriage & had not been 
declared legitimate, in accordance with 
WK Ree Act, 1926 (c. 60). The word 
ildren” in Jud. (Consolidation) Act, 
ies (c. 49), 8. 193, means legitimate children. 
Petitioner was given the “ care & control ”’ 
of the child by a direction of the ct., made 
under the general jurisdiction of tus High 
Ct. in respect of infants.—GREEN v. GKEEN, 
(1929) P.101; 98 L. J. P.58; 140L. T. 95 ; 
sub nom. G. v. G., 45 T. LL. R. 7; 73 Sol. Jo. 
111. 
Annotations :—Folld. Jones v. Jones at #8 L. 
Refd. He Carroll (J. M.), [1931] 1 K. B. . 
5781c. S. P. Jonus v. JONES ano. 98 L. J. P. 
74; 140 L. T. 647; 45 T. L. R. 202; 73 
Sol. Jo. 192. 


57814. Adopted child.}—-The decision in Jones 
v. Jones, No. 5781c, & Green v. Green, No. 








J. P. 74, 





ners whereby the ct. is debarred from 
nouncing, in a matrimonial cause, an 
ee er for custody of a child of the parties 
born before wedlock, does not apply to an 
adopted child, & in this undefended nullity 
suit the wife petitioner was granted an order 
for the custody of a child adopted by the 
arties after the ceremony of marriage.—- 
AANTIN (OTHERWISH CRAWLEY) v. MARTIN 
(1980), 142 L. T. 560; 46 T. L. R. 257; 74 
Sol. Jo. 216 
5781e. To vary order of magistrate made under 
Guardianship of Infants a wine v. 
Vieon & Kurrner, [1929 . 245; ov 
L.J.P. 9; 141 L. T. 293; 93 J. P. ee ne, 
O. A. 3 subsequent proceedings, 99 L. J. P. { 


5781f. un on v. VIGON & KUTTNER aaa) 
99 L P.9; 141 L. T. 610; 46 T. L. 
641; 93 J. P. Jo. 6243; 27 L. GR. 766 ; 
previous proceedings, [1929] P. 245, C. A. 

5792a. -——- Father’s disobedience to decree for 
restitution of conjugal rights. fresh is no 
settled practice that after a husband’s dis- 
obedience to a decree for restitution of 
coninee rights, the custody of children 
should be refused to the husband or given 
to the complaining wife. ‘The paramount 
consideration must be the welfare of the 
children.—-W. v. W., [1926] P. 1113; 965 
L. J.P. 56; 185 1. . 3838; 42 T. L. R. 470, 

5802a. Discharge of inchoate order.}——-VIGON 
v. Vieon & Kuriner, [1929] P. 245; 99 
L. J.P. 9; 141 lL. VT. 293; 08 J. P. 112, ante 
C. A.; subsequent proc eedinga, voL. J.P. 9 


5821a. Applications for special payments——Pro- 
cedure. ]-——After a final decree of dissolution 
of marriage, although orders for the custody 
& maintenance of the children of the dissolved 
marriage have been made & remain in 
existence, the ct. has jurisdiction, under 
Su me Court of Judicature (Consolidation) 
Act, 1925 (c. 49), 8. 198 (1), to entertain 
Soc: for special payments, additional 
to those already ordered, in respect of the 
children. The proper procedure is for the 
person having the custody of the children 
to proceed by way of judge’s summons 
under Matrimonial! Causes Rules, 1024, r. 744. 
—HVYRE v. HYRE (1930), 99 L. J. P. 64; 142 





‘Cases 5760b—5821a, 


nm ne eee 


PART XIII. saa i SUB-SECT. 6. - 
tJ a e 

sa. Ohtldren removed from juris- 
Sp per a beri valid according to law 
of p of residence. }—-Where the hus- 
panne is domiciled in Alberta at the time 
an action for divorce is the 
Supreme Ct. of Alberta has jur diction 
in such action to make an order award- 
ing the custody of the children to the 
mother, even though they have been 
removed by the father to a fore 
State & are residing therein at bh : 
time of the appin. for the order: & wi 

where merits warrant it make soak 
an order provided it appears that 
nee the laws of said State the order 

will be as valid by the cta. 

thereof.——Goro TH. GoroRTH, [1929] 
IDL. R. 5B [1928] 3 W. W. R. 483. 
—CAN 


PART XIll. SECT. Pearse SUB-SECT. 6.— 


sh. Guilty Although in a 

husbaend’s ile ‘or divorce he was 

Srp entitled to a decree on the gro 

of adultery, the wifo waa, in view o of all 

of the sneer pe ven the Praarrieet 
children & tenance for them 

& herself dum sola ¢ casta vizertt.— 





Amr me 





ee oe omen tre eee eR: 


LILLIE vv. Pe oe els 
866; [1926] 1 
Sask. L. R. 442. GAN. 


PART XIII. ae rh SUB-SECT. 6. — 
° e 6 @ 


6701 1. Interceta of children—~- & 
parents.}~-A wife obtained a decree of 
divoroe for adultery in an action which 
also containcd «a conclusion for the 
custody of the two i ane of the 

age. The Lord . 
ing tho aueuee a sololy fr from om thee oint 
dren's w re, 


of view of the 
awarded the custody to ve father :— 
od of oy Act, 


Held: (1) eared 
1925 (cu. 45), g@. er dae 
ed upon ar Leietoma Gi ar. righ 
preferences in the spouses to the cus- 
tody of their children, ge pig oe was 
not to abolish those By - 

ferences, but to provide. ee t 
should not be enforced if the res 
would be adverse to the children’ : 
welfare ; ae the wife, as innocent 
‘ primary. claim to tho 
nS hee ar of the Fpfidren:; (3) on the 
facts she was, from the point _ view 
of the children’s welfare, as suitable 
e guardian as the ther.—-H UME v. 
Hume, {1926} ;B. GC. 1008.—-SOOT. 
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L. T. 660; 46 'T. L. R. 268; 74 Sol. Jo. 466. 
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PART XIII, SECT. — SUB-SECT. 6.—- 


Pies S 


“Adultery by a wife 
pught not to be eed or all time 
& under all circumstances aa sufficient 
to disentitie her tc access to or even 
to the custody of the shildren. The ct. 
wil] have regard to the particulur cir- 
rr trae of each case, always bear- 

he eo mind that the ha benalt & the 

interest of the infant is the parawount 
consideration..—BoOLTON wv. BOLtTron, 
[1928] N, Z. L. hk. 473.---N.Z. 


PART XIII. saad 23, SUB-BECT. 3.— 


of, ——~—.}—-An order fur interim ali- 
mony may be enforced by execution.— 
MoCLUSKY vw. McCriusgxy, [1925] 2 
W. W. R. 649.—CAN. 


PART XIII. oe erst SUB-SECT. 3.-— 


6913 1. —~~-- -—-— Debtors (Ireland 
Act, B72 (c. 5T)s} -~Resp. was orde 
to pay to petitioner, alimony pendente 
lite payne yments to he made weekly. 
Petitioner brought a  oamons for an 
ordor that deft. should be committed 
to prison for failing to pay such weekly 


Cases 5927—6060a. 


5927, Add. Annotation :—Consd. Cotton v. Heyl, 
[1980] 1 Ch. 510. 


5957a. —— +.|—Process of sequestration in 
the Divorce Ct. is governed by Matrimonial 
Causes Rules, 1924, r. 79 (a), & not by 
R. 8S. C., Ord. 43, r. 6. According to the 
former a writ of sequestration is a remedy 
for non-payment of a sum of money at the 
time appointed, & is appropriate to the case 
of non-payment of an instalment of alimony. 
If it is contended that the issue of the writ 
would be futile or unreasonable by reason of 
the absence of available assets, the onus lies 
upon the party against whom relief is sought 
to establish that fact.—CAPRON v. CAPRON, 
[1927] P. 248; 96L. J. P. 151; 187 L. T. 
568; 43 T. L. R. 067; 71 Sol. Jo. 711. 


5959. After this case add 
ae .]/—See, also, Exncurion, Vol. XXI., 
p. 594, Nos. 1751-1758.”’ 


5068. Add. Annotations :—As to (1) Refd. Allison 
vw. Allison, [1927] P. 308 ; Burrowes v. Bur- 
rowes (1929), 141 L. T. 201. 


5980. Add. Annotation :—Consd. Burrowes v. 
Burrowes (1929), 141 L. T. 201. 


5993. Add. Annotation :—Refd. Fanshawe v. Fan- 
shawe, [1927] P. 238. 

5995a. Restraint from receipt of dividends— 
Until payment of costs.|—A wife was granted 
a decree of judicial separation on the ground 
of her husband’s cruelty in an undefended 
petition, & an order for permanent alimony 
for herself & her four cluldren was made at 
the rate of £950 a year. The husband had 
capital of at least £40,000. When each 
instalment of alimony became due he adopted 
an attitude of passive resistance, & on three 
successive occasions she secured payment 
only by execution on her husband’s house- 
hold cffects, & on one occasion she secured 
& charging order on certain of his securities 
for the payment of a monthly instalment 
accrued due. Therefore she applied for an 
order to secure, under the control of the ct. 
or of a receiver, sutficient of the husband’s 
capital from which payments of the monthly 
instalments could be made to her as they 
became due. The judge held that owing 
to a defect in the matrimonial law the ct. 
had no power to grant the relief asked for. 
The summons must be dismissed, but the 
husband would pay the wife's costs :—Held : 
under the law as it now stood, the husband 
could not be treated as in contempt with 
regard to future payments, but as he was in 
contempt as regards past payments & had 
expressed an intention to disobey the order 
for alimony as regards future payments, the 
ct., while not overstepping the proper 
limitations with regard to future payments, 
would make an order restraining him from 

receiving any dividends in respect of invest- 


rm ee 


instulments :— Held: payment of ali- 
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ments to the extent of £395 16s. 8d., being 
the amount of the arrears of alimony & costs, 
directing that the solr. of resp. should receive 
the dividends & pay the same to the 
petitioner, & would give liberty to apply in 
chambers in regard to future arrears.— BUR- 
ROWES v. BURROWES (1929), 141 L. T. 201; 
45 T. L. R. 401, O. A.; reversing S. C. sub 
nom. B. v. B., 78 Sol. Jo. 334. 


5995b. Until payment of alimony.]— 
BURROWES v. BURROWES, No. 5995a, ante. 


6005. Add. Annotation :—Refd. Fanshawe v. Fan- 
shawe, [1927] P. 238. 


6006. Add. Annotation :—-Refd. Fanshawe v. Fan- 
shawe, [1927] P. 238. 


6006a. .|— The ct. will interfere by way 
of injunction to restrain a husband from 
dealing with his property so as to defeat an 
order for costs or alimony pendente lite, when 
the amount of the latter has been fixed & an 
instalment of it is already due & in arrear, 
but will not so restrain him in respect of 
instalments of alimony to become due at 
a future date. — FANSHAWE v. FANSHAWE, 
[1927] P. 238; 96 L. J. P. 183; 187 L. Ty 
496; 43 T. L. R. 666; 71 Sol. Jo. 762. 


6011. Add. Annotation :—Refd. Fanshawe v. Fan- 
shawe, [1927] P. 238. 























6012a. ———-.|-—IFANSH AWE v. FANSHAWB, No. 
6006a, ante. 
6026a. .]—Petitioner, in 1919, went 


through a ceremony of marriage with resp. 
In 1923 resp. was convicted of bigamy, she 
having been lawfully married to A. on 
Dec. 26, 1903, which marriage was still 
subsisting. The ct. pronounced a decree 
nist of nullity, & under the powers conferred 
by Jud. (Consolidation) Act, 1925 (c. 49), 
s. 183 (1), allowed petitioner to apply for the 
decree to be made absolute after the expira- 
tion of one month.—OQOsBoRN v. OSBORN 
(OTIIERWISE IvIL) (1926), 70 Sol. Jo. 388. 


6042a. Application for substitution of alterna- 
tive decree—Judicial separation.|—Circum- 
stances in which such application was granted. 
—Rocu v. locn (1926), 161 L. T. Jo. 395. 


6069a. ——— Marriage annulled for incapacity. ] 
A final decree annulling a marriage on the 
ground of the incapacity of one of the 
parties to it to consummate it -has retro- 
spective operation, so that the effect of the 
decree amounts to a declaration that there is 
no marriage. ‘The contract of marriage may 
be impeached & declared null & void if there 
was incapacity to implement it, notwith- 
standing that in certain cases the right to 
complain to the ct. may be lost by reason of 
the conduct of the party complaining.— 
NEWBOULD v. A.-G., [1931] P. 75; 100 
L. J.P. 64; 1441. T. 728; 47 T. L. R. 297; 
75 Sol. Jo. 174. ' 
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absolute.—-MOLLoY v. MomLtoy & 
BURG, {1929) S. A. Ss. R. 80.—AUS. 











mony pendente lite can be enfo ab injunction restraining resp., until tho 

by imprisonment under Debtors | hearing of the suit, from molesting 

rene! acts sat 8. 6, rage im- ede bateapan by going & remainin Aa PART XIII. SECT. 25, SUB-SECT. 4. 
prisonment can be awarded, in ono | petitioner’s house.—MULLENS v. MUL- . . 
order, in respect of default in payment | LENS, [1928] V. L. R. 55; [1928] | ga. Decree in undefended divorce 
of more than one instalment.-—-TEES | Argus L. R. 6.—AUS. pension.|}—Held: @ decree in an un- 


v. Tres, [1930] N. I. 156.—IR. 


PART XIIL SECT. 24, SUB-SECT, 1. 


6996 i. Ae to what matters granted— 
Restraint frum peneroton |e ct. 
has jurisdiction, in an undefended suit 
brought by a wife for judicial separation 


PART XIII. SECT. 25, SUB-SECT. 3. 


6058 i. Non-puyment of costs—By 
getitioner—-Not valid ground.}-—Held : 
the non-payment of the taxed costs of 
suit was not a sufficient 
which to stay the granting of the decree 


defended action cf divorce, was a 
decree in absence to which Ct. of 
Session (No. 1) Act, 1838, 8. 4, applied, 
& it was, therefore, competent to bring — 
& suspension of such decree. . 
NINGHAM ©. CUNNINGHAM, (1928) S. C. 
(Ct. of Sess.) 790.—SCOT. 


und on 
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6094a. 


temporary scnpurution.|}—A husband & 
Wife agreed to separate immediately 


Vol. XXVII.—Husband and Wife. Cases 608la—G124b. 


6081a. ——_—. ——_.]}—-R. v. LERESCHE (1887), 56 


L. J. M. C. 1385; 35 W. R. 805, D. C. 


6085a. Only one justice present throughout hearing 


—Validity of proceedings.|—On the hearing 
by justices of an application by a wife under 
Summary Jurisdiction (Separation & Main- 
tenance) Acts, 1895 to 1925, for a maintenance 
order, on the ground of her husband’s wilful 
neglect to provide her with reasonable 
maintenance, there was an adjournment, 
after four justices had heard evidence. At 
the resumed hearing there were two justices 
present, only one of whom had been present 
at the first hearing, & they made an order 
against the husband :—Held: the pro- 
ceedings were rendered null & void by there 
being present throughout only one justice, & 
the matter must go back to the justices.— 
LEWIS v. LEWIS (1928), 92 J. P. 88; 72 Sol. Jo. 
869; 26 L. G. R. 323. 


6085b. Power to make applicant elect—Summons 


containing several grounds of complaint.]— 
Where a summons under Summary Juris- 
diction (Separation & Maintenance) Acts, 
1895 to 1925, claiming an order for main- 
tenance, non-cohabitation, & custody, con- 
tained tw. of the statutory grounds of 
complaint, namely, wilful neglect to provide 
reasonable maintenance & persistent cruelty, 
either of which, if established, would justify 
such an order being made, the justices have 
no right to put appct. to her election upon 
which ground only she will proceed. Both 
must be disposed of.—TYRRELL v. TYRRELL 
(1928), 188 L. T. 624; 92 J. P. 45; 26 
L. G. BR. 188; 28 Cox, C. C, 485, D. C. 


6088. Add. Annotation :—Refd. Diggins v. Diggins 


(19286), 43 T. L. R. 37. 

——— Traveller—Whife liv. with 
mother by consent.]——A. wife, whose hueband 
was a traveller, by the tacit consent of both 
of them, lived with her mother. 
ing of her summons on which she was granted 
a maintenance order on the ground of her 
husband’s desertion, evidence was given to 
the cffect that he had sent her money from 
time to time, & that for the six weeks pre- 
ceding the issue of the sumimons such moncy 
had in fact exceeded the 15s. a week ordered 





by the justices. Marital relationship had 
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—-——— Refue ' cf ned » | ROSKIWICH 7. 
6098 i. Refusal to cohabit-~Aflcr | W, W. It. 833; 


CAN. 


At the hear- | 


to be found. Que: 
of suid Act is constitutionally valid. - 
eye 
o> 1). 


also taken place shortly before the issue of 
the summons. On an appeal by the husband 
against the order:—Held: there was no 
evidence of desertion, particularly in view 
of the tacit consent of both parties that the 
wife should live with her mother, & the 
justices were wrong in making the order 
they did make.—GRAEFF v. GRAEFF (1928), 
93 J.P.48; 27L.G.R.6, D.C. 


6098. Add. Annotation :—Retd. Hyman v. Hyman, 


Hughes v. Hughes (1928), 189 L. T. 416. 


6099a. —--- -——- Occupation of separate rooms.]— 


6099b. -—-— - 
6108a. -—-- 


6109a. ---.-~ 


A wife who continued to live in the same 
house as her husband & to take meals with 
him, applied for a summons for alleged 
desertion on the grounds that he treated her 
as nothing more than a servant, & insisted 
on their having separate rooms, & had refused 
to cohabit with her. The summons was dis- 
missed :—Held: the justicos had rightly 
dismissed the surnmons.-—STEVENS Vv. STHVENS 
(1929), 93 J. P. 1203 27 1. G. BR. 862, D.C. 
room mm TOBIN Vv. TOBIN (1980), 
04 5. P. Jo. 808. 
weeewee ee ee Pee BURROW  W. 
Burrow (1980), 143 L. TP. 679; 04 J. P. 226 ; 
28 L. G. BR. 4838, 0. C. 

soo, |---Mrrk ov. Mapk 
06; 29 Cox, C. C. 170, 





(1930), OF J. DP. de. 
D.C. 


61240. ——— Termination of separation agreement-— 


On bankruptcy of husband.] --Drwrv. Dews, 
SNOWDON v. SNOWHON, Nou. 5695a, ante. 


6124b. —-— Failure to continue payments under 


whether Part LV. 


Ja. 


separation agreement.|-—By an agreement of 
separation a husband undertook to pay his 
wife 17s. 6d. a weck by way of maintenance, 
& the wife undertook that she would not. by 
any means whatsoever endeavour to compel 
the husband to allow her any alimony or 
maintenance other than the above sum of 
17s. 6d. a week. On the husband failing 
to continue payments under the agreement, 
the wife took out & summons under Summary 
Jurisdiction (Separation & Maintenance) 
Acts, 1895 to 1925 for an order against her 
husband, on the ground that he had wilfully 
neglected to provide reasonable maintenance 
for her & her infant child. The justices 
the patornity of thelr child, displayed 
Indifference to her physical welfare, 
threatened to put hor out of the house 
& to do her bodily harm & actually 


assaulted her, although not severely, 
on two isolated occasions :—VT/eld : 


(1930) 1 
R. 796. ~ 


after their marriage until the husband, 
& constable in theo Royal Ulster 
Constabulary, bad sufficient length of 
service to permit him to support lis 
wife. When the agreement expired 
the husband refused to cohabit with 
his wife & refused & neglected to 
maintain her:—Held;: the husband 
had deserted the wifu.—TIMonEY t. 
TIMONEY, [1926] N. 75,—IR. 


k {. —--~-,J—In order to give 
&® magistrate jurisdiction to issue 4a 
summons & make an order under 
sect. 26 (2) of Domestic’ Relations Act, 
1927, against a husband who has 
deserted his wife, the magistrate must. 
be applied to by the wife & must. be 
“ satisfied that her husband, being 
able wholly or in part to maintain his 
wife & family, has wilfully ncglected 
80 to do’; & he cannot be held to be 





80 satisfied unless he has given @ judicial : 


consideration to cvidence in support of 
that fact. A mere plea of ¢g 
the husband cannot be considered an 


admission of the different facts required 


ty by | 


| 


1 i, --—~.}—Deserted Wives’ Main- 
tenance Act, BR. is. S., 1920, 8. 2 (2), is 
not exchisive oa the question as to 
whether a wife has been = deserted 
Within the meuning of the Act, but 
it is possible for a wife living apart 
from her husband to be “ & married 
woman deserted by ber husband,” 
although the living apart is not due 
to the husband's legul cruelty or to his 
neglect or refusal to supply her with 
necessaries. if the husband without 
being legally crucl has left her & gone 
to live elsewhere she is a deserted wife ; 
she also is a deserted wife if he, without 
being guilty of such eruclty, has 
ordered her out of the house where he 
continued to reside. —8cuwah  v. 
Scrwap (Sask.), (1929) 3 W. W. RH. 


PART XI. SECT. 27, SUB-SECT. 2.— 


6121 |. Peretstent cruelty — What 
amounts to.}—A husband who reflected 
on his wife’s chastity & questioned 
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| 
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| 
| 
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| 
| 
| 
| 


guilty of porvistent. cruclty.—MoKIgR- 
NAN DY. MOKYTERNAM, [1926] 1 D. L. Rh. 
553; [1926] 1 W. W. 199; 35 
Man. L. R. 41%.—CAN. 


6121 il. }) ~f. v. GARDNER 
oa) (1927), 47 Can. Crim. Cas. 180,— 


? 
ae 


 esenanshienemtenliilicnamhtaeemeoaneedl 


6121 fii. ———~.f--An order 
under Wives’ & Children’s Maintenance 
& Protection Act, RS. M. 1913, o. 206, 
ss. 8, 9, based on a finding of per- 
sistent cruelty,’’ upheld.—NRILAON v. 
NEILAON, 11928} 2 D.L.R. 776, (1928) 
Ne W. R. 833; 37 Man. L. KR 337,— 


se. What amounta to cruelly.J-—-On a 
complaint ie uw mM ed = woman 
charging crucity & neglect to main- 
tain, evidence of violence towards tho 
wife to enforce sexual intercourse 
during her periods, & of actual sexual 
intercourse then enforced ou her is 

imissible.—-GoHHA v. GouRA, (1925) 
8. A. S. hi. 166.—AUB. 


ee errs 
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. , ; 
dismissed the summons, holding their juris- 
diction was ousted by the undertaking of the 
wife, & the proper foram for her claim was 
the county ct. :—Held: as the payments 


under the ri aagreaies had not been main- 
tained by the husband, the justices had 


jurisdiction, &, if a case of wilful neglect were 
proved, to make an order, at any rate for an 
amount not exceeding 17s. 6d..a week.— 
MoOnmannny v. McCREANNEY (1928), 188 
a rs 671; 92 J. P. 44; 26 L. G. R. 186, 


Annotation :—Retd. Wes v. les (1931), 145 L. T. 71. 


| 61246. See v. FLETCHER (1028), 92 
J.P. 04; 26 L. G. BR. 808, D. ©. | 


6124d. ——— Must be neglect amounting to mis- 
conduct.|—-Before an order for maintenance 
can be made by justices on the ground of 
wilful neglect to maintain, the husband must 
be proved to have been guilty of such wilful 
neclect as amounted to misconduct.—JONES 
v. JonHs (1929), 142 L. T. 168; 46 T. L. RB. 
83; 94 J. P. 81; 27 L. G. R. 771; 29 
Cox, C. C. 38, D.C. - 

6124e. --——- Wife required to live with mother- 
in-law. ]—-MILLICHAMP v. MILLICHAMP (1981), 

’ 95 J. P. 207; 75 Sol. Jo. 814, D. O. : 


6128. After this case add :— : 
.}—-See, now, Summary Jurisdiction 
Seuiiin & Maintenance) Act, 19265 (c. 61), 
8. (4). 


6128a. -——— Effect of Summary Jurisdiction (Sepa- 
ration & Malntenance) Act, 1925 (c. 51), 
s. 1 (1)-—Neglect of marital duties by wife.}— 
On this appeal from justices the ct. explained 
the true effect of the change made by Sum- 
mary Jurisdiction (Separation and Main- 
tenance) Act, 1925 (c. 51), 8. 1 (1), in 
sect. 4 of the principal Act of 1895, as not 
gee bar ea that a married woman was entitled 
4) maintenance even though she did not carry 
out her marital obligations. 

The marriage took place twenty-two years 
ago, & there were a number of children. In 
Jan. 1929 the parties separated. Soon after- 
wards the wife summoned the husband for 
desertion, & her summons was dismissed. 
Later, solrs. for the wife wrote to the husband 
that she was willing to live with him again & 
make a fresh start. On Mar. 27, 1981, she 
summoned him for alleged desertion & wilful 
neglect to maintain her. At the hearing on 
Apr. 2, the justices heard the complaint on 
the basis that it was one for wilful neglect, & 
dismissed the summons. The wife appealed. 
The husband was not represented :—Held: 
the legislature had not provided that a 
married woman, who had not committed 
adultery, tr in any circumstances what- 
ever be entitled to an order for maintenance. 
The law still took account of the mutual 
character of marital obligations. The -jus- 


* 











PART XIII, SECT, 27, SUB-SECT. 2.— 


6126-1. Causing to leave & live apart— 
Husband's failure to pay allowance 
during separation—Or provide home, }— 
Appit., the husband, had, while 
intoxicated, threatened his wif, & she 
id mtn , being rie of sane Sub- 
nently she wro recon- 
ciliation, but the letters were un- 
answered. The husband contributed 
nothing to her support except a sum 
of 10s. & hor tram tare to Adelaide & 
almost eight months after she h 


left him definitely refused to take her 
back or support her. 


the magia ted relief for neglect 
maintain, Sut refused to grant 


ld: 
should have been found by the special 
magistrate.—MORGAN = t. 
11927) 8. A. 8S. R. 140.--AUS. ° 


PART XIII. SECT. 27, SUB-SECT. 3.-— | 
‘ « (8). 


af. Variation of order of Children's 
Court. |—After service of « petition for 


tices had thought that the wife had renounced 
her Maia duties, but the summons would be 
sent back to them so that they ht state 
their precise reasons for their conclusion.— 
CLARK v. OLARK (1981), 146 L. T. 487; 95 
| J. F. 170; 75 Sol. Jo. 616; 29 L. G, RB. 559, 


6128b. Effect of separation deed.j—-This was an 
| spree from the decision of a metropolitan 
police magistrate dismissing a summons by 
a wife on the und of wilful neglect to 
provide reasonable maintenance. She had 
entered into a common form separation deed 
which provided for the payment to her by 
the husband of £2 a week. The payments 
fell into arrears, & a judgment against the 
husband went unsatisfied. In the following 
year the wife entered into a deed by which in 
return for the payment of a lump sum to 
start her in a new life in Canada, both spouses 
covenanted (inter alia) not to petition for 
judicial separation, restitution of conjugal 
rights, or divorce, & the wife covenanted in 
all respects to support & maintain herself 
& indemnify her husband against all liabilities 
into which she might enter. 

The wife was paid the money & went to 
Canada. She had a breakdown & returned 
to England. She summoned her husband 
for wilful neglect, & said that he had become 
substantially better off. The summons was 
dismissed. She appealed :—Held: there was 
no evidence to show whether or not the 
magistrate had considered himself bound by 
the effect of the separation deeds to dismiss 
the summons. Whether the later deed 
operated as a final release of the husband 
was still an open question. It had never 
been decided what was the effect on the 

. magistrate’s matrimonial jurisdiction under 
the Summary Jurisdiction Acts of a wife’s 
agreement to waive maintenance. Order 
rescinded, so that the matter might be 
reconsidered by the magistrate.—BURTON v. 
BURTON (1929), 142 I. T. 165; 94 J, P. 32; 
29 Cox, C. C. 26, D.C. 

61388a. Jurisdiction to make—On summons for 
maintenance. |—-Where a wife under Summary 
Jurisdiction (Separation & Maintenance) 
Acts, 1895 to 1925, merely asks in her 
summons for an order for maintenance on 
the ground of wilful neglect it is improper 
for justices to decree a separation or make 
an order for the custody of children.—Sm1tuH 
v. SmirH (1980), 144 L. T. 156; 95 J. P.17; 
47T. L. R. 9; 74 Sol. Jo. 755; 28 L.G. R. 
644; 29 Cox, C. C. 187. 


61387a. —— ——— -—— Rule not applicable 
to wage-earners.]—This was an appeal from 
@ maintenance order granted to a wife by the 
justices on the ground that her husb had 
wilfully neglected to provide reasonable 








maintenance. The husband was earning £3 
are near 
On these facta an order of a dren's Ct. 


: divorce, a magistrate 


suspending the order, or by 
Reyinente under [t to cease ther. 
— Ag fara a Sole aa ~5.W. 

sg. Under Wives & Children's Main- 
tenance & Protection Act—Enforce- . 
et rf f of th 


d either by redu 


MORGAN, 
575; 46 N.B. W 


—S order .}-—-- 
| Hogs o-one, 801) Ps Went 184. — 
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6144a 


Vol. XXVIL—Husband and Wife. Cases 6187a—6102a, 


a week, & the wife, in addition to living rent 


free as a caretaker of flats, was earning from 

10s. to 15s. a week as a waitress. The 

magistrates made an order that the husband 
a 


‘should a y his wife £1 a week, & the order 


includ & non-cohabitation clause. The 
husband appealed :—Held: the non-co- 
habitation clause was unwarrantable & 
must be struck out. The strates were 
well warranted in their conclusion that there 
was wilful neglect to maintain. The con- 
ventional standard of maintenance in the 
Divorce Ct., one-third of the joint income, 
was not applicable to wage-earners. The 
allowance was reduced to 10s. a week.—~ 
Jonzs (A.) v. Jonzs (D. L.) (1929), 142 L. T. 
167; 94.3. P. 30; 27 L. G. IR. 768; 29 
Cox, C. C. 30, D. CG. 





RD 


-}—ANSELL v. ANSELL 


(1980), 94 J. P. Jo. 410, D. C. 


6147a, Refusal of wife to live with husband— 


Without good reason—Effect of.]—-Under 
Summary Jurisdiction (Married Women) 
Acts, 1895 (c. 39), & 1925 (c. 51), the et. will 
find great difficulty in granting a wife’s 
application for maintenance where she has 

ed her proper obligations to her 
husband & has without good cause refused 
to live with him.-— WEATHERLEY  ». 
WEATHERLEY (1929), 142 L. T. 163; 04 J.P. 
38; 46 T. L. R. 28; 73 Sol. Jo. 730; 28 
L. G. R. 1; 29 Cox, U. C. 22, D. C. 


6151a. ———- On summons for maintenance. ]}-— 


SMITH v. SMITH, No. 6138a, ante. 


6161. Add. Annotation :-—Consd. Price v. Price 


(1927), 43 'T. L. R. 609. 


6164a, ——- -—— ——--.]—A commlsint by a wife 


against her husband for wilful neglect to 
maintain her or her infant child seed not, 
under Summary Jurisdiction Act, 1848 ‘«. 43), 
8. 11, be brought within six months from the 
time when by such neglect he caused her two 
live separately & apart from him, inasmuch 
as by Summary Jurisdiction (Separation & 
Maintenance) Act, 1925 (c. 61), 8. 1 (1), the 
complaint may now be made notwithstanding 
that the neglect has not caused her to leave 
& live separately & apart from him.—PRICE 
vy. PRICE (1927), 43 T. L. R. 609; 71 Sol. Jo. 
482, D.C. | 


6177a. ——- Four summonses dismissed. ---Fifth 


6179a. - 





PART thn. a i rt SUB-SECT. 3.—- 


| pk —— After divorce.}—Where the 
parenta of two legitimate children have 


4 7 


summons on same cause of complaint. |-—- 
On an appeal by a busband from an order 
directing him to pay his wife £1 a week for 
maintenance on the ground of his desertion, 
it was shown that four previous summonses 
taken out by the wife in the same ct. for 
desertion had been dismissed, & that the 
fresh proceedings disclosed no new facts. 
The order was discharged on the ground of 
res judicata.— WALL v. WALL (1030), 94 J. P. 
Ae 94 J. P. Jo. 303; 28 L. G. R.-477, 





an order for maintenance from a bench of 
justices under Summary Jurisdiction (Separa- 
tion & Maintenance) Act, 1925 (c. 51), is not 
necessarily barred by a deed of separation 
which makes an allowance for her mainten- 
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6188b. Husband without legal 


| 
J—A wife’s right to claim & obtain 


Cd De ee ee 


ne et 


; been divorced a ct. of summary juris- 

| diction bas no jurisdiction to make an : 
; Act, 19 

the against tho father, 

although the complaint is not laid by | 


3Y 


ance, but it must depend on the terms of the 
deed whether she is or is not deprived of that 
right.—Dicarna v. Dreaarns, [1927] P. 88; 
96 L. J. P. 14; 186 L. T. 224; 90 J. P. 208; 
43 T. L. R. 37, D.C. 


sate -—Refd. MoCreanney v. McCreanney (1928), 138 
s s 4 a 
6179b. 





-}--A wife entered into a separation 
deed under which the husband covenanted to 
pay her dum casta during joint lives one- 
third of the joint incomes, his income to be 
ascertained in a prescribed manner & any 
dispute relating thereto to be settled by 
arbitration. After a small sum had been 
paid a disputo arose, & the wife was granted 
a maintenance order for £2 a week, on the 
ground of wilful neglect to maintain. The 
husband appealed on the ground that the 
jurisdiction of the magistrates was barred by 
the deed, but it was held that there was 
nothing in the deed to exclude the wife’s 
statutory remedy, & the appeal was dis- 
missed.——Itms vv. Ines (1931), 146 TL. T. 71; 
05 J. P. 136; 47 1. L. ..896 3 75 Sol. Jo. 
359; 29 L. G. BR. 537, D..C. 


6180a. —--.-- ———.]--On a wife’s summons for 


maintenance on the ground of persistent 
cruelty, the only independent corroboration 
of the wife’s charges related to an incident 
folowing a quarrel, after which wife & 
husband cohabited & within a few days, on 
going away for a holiday, she wrote him an 
affectionate letter. The justices made an 
order for fifteen shillings a weck, with a non- 
cohabitation clause. The husband appealed ; 
appealed :—Held: the cheerful return of the 
wile to cohabitation & her affectionate letter 
were strong evidence that she did not look 
upon the quarrel incident as cruelty, & there 
was no evidence of persistent cruelty. Order 
discharged .---GOODMAN v. GOODMAN (1901), 
95 J. P.05; 207. G4. BR, 278, D.C. 


6188a. Power of magistrates—To make applicant 


elect--Summons containing several grounds 
of complaint.]-—TyrreLi v. TYRRELL, No. 
6085b, ante. 

representative—- 
Whether ground for appeal.|—LkESLin v. 
LESLIE (1930), b4 J. P. Jo. 305. : 


6191a. ——— ——— —-~--- What amounts to—Cross- 


examination of husband.|—-Where a_ wite 
seeks a scparation & maintenance order on 
the ground of her husband’s desertion, & 
the only evidence given is that of the husband 
& the wife, then the husband’s evidence in 
cross-examination may be corroboration of 


‘her evidence so as to justify the justices 


in making an order.—WILLIAMS v. WLLLIAMS 
(1928), O38 J.P. 42; 27 L. Gi, R.4, D.C. 


6192a. ——— Statement by probation officer— 


Otherwise than as witness.|—In a case in 
which a wife summoned her husband for 
desertion the justices adjourned the hearing 
with a view tu the probation officer using 
his good offices to effect a reconciliation. At” 
the resumed hearing be informed the ct., not 
as a witness, that his efforte had been fruit- 
less, & in the course of his statement expressed 
a favourable view as to the character of the 
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| the mother, but by an officer of the 
Children’s Relief & Vublic Welfare 
26,for | Board,—-ALDERMAN v. KEM, (1228) 
q S. A. 8. R. 4.--AUB8. 

t 
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husband. The justices refused to make an 
order, & on the wife’s appeal it was urged 
that the justices’ minds were biased in favour 
of the husband by the probation officer’s 
improper & unsolicited testimonial :—Held : 
the justices were entitled to come to their 
decision on the evidence. The note of the 
proceedings contained no reference to any 
observations by the probation officer & no 
extraneous evidence should be allowed in 
the. Div. Ct.—PEARCE v. PEARCE (1929), 938 
J.P. 64; 271. G. R. 364, D.C. 


6217a. Adjourned hearing hefore different justices 
—QOnly one justice present throughout whole 
hearing—-Validity of proceedings.|—-Lewis v. 
Lrwis, No. 6085a, ante. 


6280a. ——— Attachment of husband’s income— 
Discharge of maintenance order.]—Where 
a maintenance order under Summary Juris- 
diction (Married Women) Act, 1805 (c. 39), 
has been discharged on the ground of the 
wife’s adultery, she may nevertheless enforce 
payment of arrears accrued due down to the 
date of discharge & obtain an order for the 
attachment of her husband’s income. Such 
an order is not an order ‘ under this Act” 
within Summary Jurisdiction (Marriefl 
Women) Act, 1895, s. 6.—OUTERBRIDGE W. 
OUTERBRIDGE, [1927] 1 K. B. 368; 96 L. J. 
K B. 74; 186 L. T. 303; 90 J. P. 204; 43 
T. L. R. 33; 70 Sol. Jo. 1118; 28 Cox, O. C. 

281, D.C. 

6233a. ——~ Made in Do-mninion—-Maintenance 
Orders (Facilities for Enforcement) Act, 1920 
(c. 33).]—A married woman obtained in a 
police ct. in Australia a maintenance order 
against her husband ordering him to pay 
£5 10s. per week for her & her child’s mainten- 
ance. An application was subsequently 
made by her to a ct. of summary jurisdiction 
in England under the above Act to conlirm 
that order as against her husband who was 
resident in England. Upon that application 
no evidence was submitted to the justices on 
behalf of the husband. The justices con- 
firmed the order with the modification or 
variation of substituting £2 10s. per week, 
1.¢., £2 for the married woman & 10s. for the 
child, in lieu of £5 10s. per week, they being 
of opinion that they were bound to reduce 
the amount payable under the order to the 
limit prescribed for such orders made by a 
ct. of summary jurisdiction under Summary 
Jurisdiction (Married Women) Act, 1895 
(c. 39) :—Held : (1) the justices had power to 
state a case for the opinion of the K. B. Div. 
on the question whether they were right in so 
deciding; (2) they were wrong in holding 
that in dealing with an order under the above 
Act of 1920 they were bound to limit the 
amount payable to the sum prescribed for 
orders made under the above Act of 1895. 
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* PART XIII. eet ra SUB-SECT. 6.—- 


, tration. 

Ob. ----~ Under Maintenance Orders 
(Facilities for Enforcement) Act, 1923.] 
—A maintenance order was made | 


the 


against one C. in England in 1908. A 


Nee te ete ee 


greater purtion of which was 
referuble to the period prior to regis- 
A sworn complaint by th 
original English complainant contained 
the only ovidence of non-compliance 
prior to the date of registration. Proof 
of the identity of C. with the person 


(3) The expression ‘‘ Summary Jurisdiction 
Acts’’ in sect. 7 of the above Act of 1920 
does not include Summary Jurisdiction 
(Married Women) Act, 1895 (c. 39) (Avory, 
J.).—-PEAGRAM v. PEAGRAM, [1926] 2 K. B. 
165; 95 L. J. K. B. 819; 135 L. T. 483; 90 
J. P. 186; 42 T. L. R. 5380; 70 Sol. Jo. 
670; 28 Cox, OC. C. 213, D.C. 


62386. After this case add ‘See, now, Criminal 
see Administration Act, 1914 (c. 58), 
s. 82 (1).” 


6241a. After this case add ‘ , 
See, now, Summary Jurisdiction (Separation 
& Maintenance) Act, 1925 (c. 51), 8. 2 (2).”’ 


6242. Add. Annotation :—Distd. Pastre v. Pastre, 
[1980] P. 80. 








6242a. ——-- ——— By consent of parties. ]—EBERT 
v, EBERT (1930), 94 J. P. Jo. 56. 
6242b. ——— Effect of—On right to recover arrears 


of maintenance.|—-OUTERBRIDGE v. OUTER- 
BRIDGE, No. 6230a, ante. 


6250.° Add. Annotations :—As to (1) Apld. Outer- 
bridge v. Outerbridge (1926), 90 J. P. 204. 
Naat Peagram v. Peagram, [1926] 2 K. B. 

a. 

6250a. Necessity for strict 
proof.|—In this case justices refused to dis- 
charge a maintenance order which they had 
made on the ground of the husband’s cruelty. 
The husband had applied for discharge of 
the order on the ground that since the order 
the wife had committed adultery. The 
justices found that the husband conduced to 
his wife’s adultery by his failure to keep up 
payments under the order, & refused to 
discharge it. The husband appealed :— 
Held: the justices were not warranted on 
the facts in finding conduct conducing, 
which must be strictly proved & must be 
the direct cause of the adultery. Appeal 
allowed & original order discharged. 
Norris v. Norris (1930), 94 J. P. 79; 28 
L. G. R. 137. | 


6250b. --—- —-— .]}— Observations upon the 
administration of the jurisdiction conferred 
on justices by Summary Jurisdiction (Married 
Women) Act, 1895 (c. 39), s. 7, as amended 
by Summary Jurisdiction (Separation & 
Maintenance) Act, 1925 (c. 51), s. 2, to dis- 
charge a maintenance order on proof of the 
wife’s adultery.— BROADBENT v. BROADBENT 
(1927), 48-T. L. R. 186, D.C. 


6250c. —-—- Time for application.|— 
A connie under Summary Jurisdiction 
(Married Women) Act, 1895 (c. 39), s. 7, that 
a married woman has committed adultery, 
is subject to the six months’ limitation im- 
posed by Summary Jurisdiction Act, 1848 
(c. 43), 8. 11. 
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made that C. be imprisoned until the 
arrears of maintenance had been paid, 
& against that order a rule nist for 
prohibition had been granted :—Zeld ; 
the sworn complaint was not a de- 
Position within Maintenance Orders 
(Facilities for Enforcement) Act, 1923, 
2 
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oapy of the order, which was certified ugainst whom the original order was s. 11, & could not be accepted as 
as a true copy. by a person de- | made consisted & similarity of | evidence of non-compliance with the 
scribed as “clerk to the justices,” | names, evidence that C. had been | order prior to the date of its pegistra- 
was rogistered in N.S.W. in 1929. Pro- | concerned in maintenance proceedings {| tion in N.S.W.—Re McMast® Fx p. 
ceédin were taken in this State | in Kngland, & evidence as to the nature | Cormack (1929), 47 N.S. W. W. N, 
against C. in Aug. 1930, to enforce | of his occupation & his request as to | 148.—AUS. 

payment of arreara of tenance, service of the process. An order was 
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6250e. ——— - — 


6250f. ——— 


Vol. XXVII.—Husband and Wife. Cases 6250c—6275a. 


A wife obtained an order for separation & 
an allowance in 1922. In 1926 justices pur- 
ported to discharge the order by reason of 
adultery of the wife found by them to have 
been committed in 1915 :—Held: the justices 
had exceeded their jurisdiction.—WALLER v. 
WALLER, [1927] P. 154; 96 L. J. P. 58; 136 
L. T. 642; 43 T. L. R. 285; 71 Sol. Jo. 
232; 28 Cox, ©. C. 329, D. C. 

| 


Anncalions >—Folld. Mellars r. Melars (1931), 95 J. P. Jo. 


6250d. ——- -———- -—-—_ -———.]—A__ husband, in 


Refd. Dutch v. Dutch (1928), 45 T. L. R. 33 


seeking the rescission of a maintenance order 
on the ground of the wife’s subsequent 
adultery, must make his complaint within 
six months of the alleged act of adultery, or 
within six months of his knowledge, or his 
means of acquiring the knowledge, of the 
ae de act.—Dutcn v. DurcH (1928), 98 
L. J.P. 44; 140 L. T. 96; 92 J. P.197; 45 
T. L. R. 33; 72 Sol. Jo. 796. 





-—-—.]—-In this appeal from 
an order by magistrates the ct. took the point 
that, apart from the merits, the husband was 
out of time in applying for the revocation of 
a maintena.ace order made in Sept. 1904. 
The order was for 6s. The husband com- 
plained by summons towards the end of 1930 
that his wife, now aged 60 years, had com- 
mitted adultery with a man up to Mar. 1930, 
& claimed that the order be discharged. The 
wite’s defence was a denial of adultery with 
the man for whom she had acted as housc- 
keeper til] his death in 1929. The justices 
found that adultery had been committed, & 
revoked the order on Jan. 5, 1981. The wife 
appealed on the ground that if, was contrary 
to the weight of evidence :—Kild: on the 
evidence before the justices the wif. ooght 
not to have been found guilty of adultery , but: 
apart from that the husband was out of titu: 
in applying for the discharge of the order of 
1904. ‘The ground of the husband’s corm- 
plaint occurred more than six months before 
he took proceedings, & therefore the justices 
had no jurisdiction to hear the summeons.—- 
MELLARS v. MELLARS (1931), 145 LL. T. 550; 
95 J.P. 169; 29 L. G. R. 5638, IC. 








committed.—__BosTon v. Boston (1928), 188 
Ll. T. 647; 925. P. 44; 26 L. G. R. 1838. 


6251a. Revival of order.|—-(1) A separation order 
granted to a wife, & made under Summary 
Jurisdiction (Married Women) Act, 1895 
(c. 39), 8. 5, upon cause being shown upon 
fresh evidence to the satisfaction of the ct., 
if the order has been discharged by the 
justices, may be revived by them under 
Criminal Justice Administration Act, 1014 
(c. 58), 8. 80 (3). (2) A finding of adultery 
against a wife by justices is not conclusive, 
whercas a subsequent finding by a judge of 
the High Ct., that the adultery alleged was 
not committed, is conclusive. Such a finding 
by a judge of the High Ct. is a new fact, & 
the nature of his finding is also a new fact, 
& both these facts are ‘fresh evidence ”’ 
within the statutes.--Pratrr v. Prarr (1927), 
06 L. J. P. 1233 187 1. T. 491; 487. LR. 
5233 71 Sol. Jo. 433; 28 Cox, CG. C. 413. 


6252. Add. Annotations :—Refd. Colchester v. 
Peck (1926), 135 LL. T. 323 BR. v. Copestake, 
Is p. Wilkinson (1926), 90 J. P. 191. 

6255. Add. Annotations :—Refd. Colchester wv, 
Peck, [1926] 2 K. B. 366; BR. v. Copestake, 
Ex p. Wilkinson, [1927] 1 K. B. 468, 


6255a. ——- ---- -.J—PrRarr v. Prat, No, 6251a, 
ante. 
6255b. ------ - ~ 6) -- Where the justices had rade 


® maintenance order on a wile’s complaint 
that. her husband had wilfully negleeted to 
maintain her, & thereafter revoked the order 
on. the husband’s application, in view of his 
claim that he had undertaken to provide a 
home for her but she had. refused to return ; 
the wife appealed. It was submitted on her 
behalf that there was no cause shown on 
fresh evidence for the revocation of the main- 
tenance order :—Held 1 appearing from the 
correspondence which had passed since the 
maintenance order that the husband had 
offered to maintain her if she returned, & 
there being no evidence that the offer was not 
made bond fide, there was fresh evidence upon 
which the justices could act & the order was 
rightly revoked... -Kay vw. KAy (1931), 95 


Particulars of adultery.!—— J. P.86; 20 L. GR. 215, BD. C. 
A wife had obtained an order under Summary | gogge. ah Ae Ain heats Ola ion 


Jurisdiction (Separation & Maintenance) 
Acts, 1895 to 1925, that her husband should | 
pay her 30s. a week by way of maintenance. | 
The order did not contain a non-cohabitation | 
clause. Subsequently the husband took out 
a summons asking that the order for mamn- 
tenance should be discharged, on the ground 
that the wife had committed adultery. The ! 
husband gave evidence that, since the date | 
of the maintenance order, hia wife had given 
birth to a child, & of non-access on his part. 
This was the only evidence of adultery. 
The justices found that the wife had committed 
adultery, & discharged the weekly order for | 
maintenance :—Held : (1) the evidence of the | 
husband of non-access to bastardise his child | 
was not admissible, & the justices’ order dis- | 
charging the maintenance order must be 
set aside ; (2) in proceedings under Summary 
Jurisdiction (Separation & Maintenance) Acts, | 
1895 to 19285, if there is a charge of adultery, | 
the act or acts of adultery should he specified 
with particulars, if ible, of the place where, 
the time when, & the name of the person with 
whom itis alleged the adultery has been 


4) 


summons for desertion the husband charged 
his wife with adultery & gave evidence in 
support thereof. The justices made a main- 
tenance order. Two months later the justices 
revoked the order on the application of the 
husband raising the same cary» of adultery & 
adducing additional evidence in support of 
the charge :--Held: it was open to the 
husband to call the evidence at the heazing 
of his wife’s sntnmons which was afterwards 
given on his application to revoke. It was 
not fresh evidence & the appcal must be 
allowed. There would be no limit in the 
Divorce Ct. to the number of fresh trials if the 
evidence in this case was held to be fresh 
evidence.—Cross v. CRosS (1931), 95 J. 2. 
86; 29 L. G. R. 276, D.C. . 


6271. Add. Annotation :—Refd. Mart v. Mart, 
(19261 P. 24, 

6272. Add. Annotation :— Distd Peagram v. Pea- 
gram, {1926} 2 K. B. 165. 

6275a. ——- Order made in Dominion.]-—-Pxa- 
GRAM v. PEAGRAM, No. 6233a, ante. 


Cases 6288a—6300a. ENGLISH AND Empire Dicest SupPLeMENT. 


ante. 

6286a. ——- ——-.]—JoNzES (A.) v. JONES (D. L.), 
No. 6137a, ante. 

6286b. To rescind order-—-Dismissing summons. ]— 
BURTON v. BURTON, No. 6128b, ante. 

6300. Add. Annotation:—Distd. Fletcher v. 
Fletcher, [1928] P. 20. 


6300a. 
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Wife's appeal.|—A wife who has 
failed in her saphiantion before justices for a 
Maintenance order on the ground of her 
husband’s desertion, is not entitled to an 
order against her husband for security of the 
costs of her appeal against the justices’ 
decision. —FLETCHER o. PLETcrm {1928] P. 
20; 97 L.J.P.13 138 L. T. 135; 913.P.208; 
447. L. R. 18; 71 Sol. Jo. 846. 








Vol. XXVIII. Cases 1a—25b. . 


INCOME TAX. 


Part |.—--Administration. 


la. -——- Duty to decide question of trading—- 


Finding that sum constitutes ‘‘ trading re- 
ceipts *’ insufficient.|—Where in any appeal 
under the income tax Acts the question is 
material whether any person or firm was or 
was not trading during a given pcriod, it is 
the duty of the Special Commissioners to 
find in terms whether such person was or 
was not trading, & a finding that the sum on 
which an assessment has been made con- 
stituted ‘“‘ trading receipts ”’ is not sutficient. 
The term “ trading receipts ”’ is wide enough 
to cover receipts of payments after trading 
has ceased as the result of contracts entered 
into previously, but such receipts would not 
be assessable to income-tax. A firm dis- 
solved parinership at a certain date; there- 
after notl'ng was done except to take 
delivery of 3tock previously bought, & apply 
it in fulfilment of orders previously booked : 
—Held: there was no evidence of the firm 
having continued to trade after the date of 
dissolution, & that the profits of these con- 
tracts were not assessable under Sched. LD. 
—HILLERNS & FOWLER v. MURRAY (1931), 47 
T. L. tk. 553. . 


SUB-SECT. 1.—IN GENERAL (Vol. XXVIII., p. 5). 


9a. 


13. 


15. 


16a. 


24a. 


25a. 


PART IL. SECT. 2, SUB-8SECT. 1. 
25 ii. —— 
Acts contain in each year, except in 


ears 
tne annual value of property which 
has been 


Add the following ‘case :— 

Delivery of lists by person In receipt “f income 
belonging to others—Duty of bank.! —- A.-G. 
v. NATIONAL PROVINCIAL BANK, Irp. (19838), 
447. L. R. 701. 


! 


10. 


Secr. 1.—APPLICATION 
AXKV 


11a. General 


Add. Annotation :—Refd. Pickford v. Quirke, 
Pickford 2. I. R. Comrs. (1927), 188 L. T. 500. 


OF SCHEDULE (Vol. 

IITI., p. 6). 

rule.|}—(1) Income tax under 
Schedule A., as under every other Schedule, 
is assessed on profits & gains, & the test 
in regard to liability to tax under Schedule A. 
is not whether the person taxed had an 
independent, ownership of the property, but 
whether he had protits & gains ia respect of 
his occupation. 

(2) A person who by a will is given a right 
of residence in a house rent free so long as 
he wishes, & who is in residence during the 
vear of assessment, is assessable to income 
tax for that year under Schedule A. in respect 
of his beneficial occupation; & the amount 
at which he is assessed must be included in 
uw return of the total income for super tax 
purposes in the following year. 

(8) When the right of residence is given to 
two persons jointly, itis for the Special Comrs. 
to fix the proportion of the total assessment 
applicable to each person, &, when such a 
finding has been made, it should be accepted 
in any higher ct.—-SHANKS uv. INLAND 
REVENUR Comna., | (929) 1 iS. 1. 3423 08 
L. J. K. B. 3413 M0. T. 1573 73 Sol. Jo. 
76; 45'T. LL. R. 283 14 Tax Cas. 240, C. A. 


Annotations »--As lo (2) Consd. Satton ara Revenue 


Comrs, (1929), 45 T. 


Le KX. 005, 


Apprvd. |. Jt. Coma, v. 


Miller, (1930) A, ©, 222, 


Part Il.-—-Schedule A. 


Add. Annotations :—Generally, Refd. Glenhboig 
Union Fireclay Co. v. I. R. Comrs. (1922), 12 
Tax Cas. 427; Naval Colliery Co. (1897), Ltd. 
v. I, R. Comrs. (1928), 138 L. T. 5933 Ormond 
Investment Co. v. Betts, [1928] A. C. 143. 
Add. Annotations :—As tv (1) Consd. Shanks v. 
I. R. Comrs., [1920] 1 K. B. 342. Aa to (2) 
Refd. Miller (Lady) v. I. R. Comrs. (1930), 15 
Tax Cas. 25. 

Application of Rules in administrative 
county of London.}---TowLr c. IMPROVED 
INDUSTRIAL DWELLINGS Co,, LTD., JOHN- 
STONE v. CONSOLIDATED LONDON PKUPER- 
TIES, Lyrp., No. 25c, post. : 


| 


| 
| 
| 
{ 
| 
| 
| 
| 


Right of residence given to more than one : 


person.}] —-SHANKS v. INLAND REVENUE 


Comns., No. lla, ante. 

Annual value—House let in apartments.}-- 
Where a house or tenement is let in different 
apartments or tenements & occupied. by two 
or more persons severally, the annual value, 








.}--The Finance 
of revaluation, a provision that 
adopted for the purpose of 


me ee eee 


1 


under 1918 Act, Schedule A., No. VIT., 
r. § (¢c), is the aggregate of the hypothctical 
rack rents of the separate tenements, & not 
a hypothetical rack rent for the whole payable 
by one who would then sublet its separate 
tenements for the sake of protit.—-WILLIAMS 
v. SANDERS, [1927]2 K.B.4908; 961. J. K. Bb. 
912; 137 L. T. 820; 49 T. Le R. 663; 11 
Tax Cas, 673. 


Annotation :-—Reid. Embleton v. Norwich Union Life Insee. 
Sou., Norwich Union Life Jnsee. Soc. o. Mmbleton (10927), 
1) T'ax Cas, O51, 


25h. 


income tax under Sehed. A. for one 
year shajl be taken as the annual value 
of that property for the samo 
for the pext year :— Held; 
vision doves not preclude 
in the asaexsment or an ad 


ditional frat | 





Blocks of flats.|--Certain premises con- 
sisted of a number of blocks or buildings, 
each containing a number of self-contained 
flats which had separate entrance doors 
from the public staircase. ‘The rents pay- 
able by the tenants included the payment 
of rates & taxes & the maintenance, lighting 
& cleaning of staircases & the performance 
of various other“services by the landlord : 

Held: (\) in accordance with 1918 Act, 
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/ aesexsment nmuder Income Tax Act, 
| 1918, a, 125, where the original asess- 


surposo | taent ia found not to have included the 
this pra- | whole annual value.-INLAND KEVENUE 
an Increast {1928} 8. ©, (Ct. 


COMES. tv. DICKSON 
of Sess.) 762.--SCOT. 


Schedule A., No. VII., r. 8 (c), one assessment 
must be made in respect of each block or 
building, & not a separate assessment in 
respect of each flat; (2) the allowance for 
repairs must also be Made in respect of each 
building aD accordance with Schedule A., 
No. V., r. 7; (8) the premises not being let 
at rack rent, in estimating the annual value 
the payments made by the owner for rates, 


etc., in the preceding year were to be 
excluded, as provided by Schedule A., 
No. IV., r. 1.—Norwicnh UNION Lire 


INSURANCE SOCIETY v. EMBLETON, EMBLETON 
v. Nokwicn UNION LIFE INSURANCE SOCIETY 
(1927), 137 L. T. 415; 11 Tax Cas. 681. 


Annotations :—-As to (2) Folld. Towle v. Fe Meo Industrial 


Dwellings ‘Co. (1930), 46 T. L. 1. 
Williams v. Sandera, [1927] 2 K. B. 


(1) rx. 3 (c) of No. VITI.. 


25c. 


265d. 


25e. 


PART II. SECT. 2, SUB-SECT. 6. 


gservancy board was established by 
statute to keep a river in a navigable 
condition & to control the navigation 
thorein. 
in it to enable it to carry out ita duties, 
but. it did not own an 
which profits were 





POP biel Refd. 


- ——.]—Held: 
of Sched. A of 1918 Act is not excluded from 
application to the administrative county of 
London under the General Rule applicable to 
Sched. A as being either a rule affecting the 
valuation of lands, tenements or heredita- 
ments or a rule relating to the ascertainment 
of the value of such lands, tenements or 
hereditaments; (2) the annual value of a 
house or building let in different tenements is, 
where the house or building is within the 
administrative county of London, the aggre- 
gate of annual values of the separate tene- 
mnents as fixed in the vaJuation list under 
Valuation (Metropolis) Act, 1869 (c. 67); 
(3) blocks of self-contai ued flats can properly 
be assessed & charged on the landlord under 
r. 8 (c), the unit of assessment being a block 
of flats approached through the same 
entrance from the street; (4) r. 7, sub-r. (2), 
of No. V. of Sched. A to 1918 Act is not 
excluded by the General Rule applicable to 
Sched. A from application to the adminis- 
trative county of London as being a rule 
affecting valuation of lands, tenements « 
hereditaments or relating to the ascertain- 
ment of valucs of such lands, tenements & 
hereditaments. Rule 7 relates in its entirety 
to the circumstances in which deductions 
may be made from the annual value already 
ascertained under Valuation (Metropolis) 
Act, 1869 (c. 67).—-TOWLE v. IMPROVED IN- 
DUSTRIAL DWELLINGS Co., LTp., JOHNSTONE 
v. CONSOLIDATED LONDON PROPERTIES, LTn., 
[1931] 1 K. B. 268; 100 L. J. K. 2B. 87; 144 
lL. T. 281; 953. P. 51; 47 T. L. R. 743 29 
LG. R. 41, CA 

Premium paid for lease.|—Held: the 
comrs. were entitled, in determining the 
annual value of premises, the lease of which 
had been assigned to applt., to take into 
account the premium originally paid by the 
assignor for the: lease, plus interest thereon.— 
oo v. ABBOTT (10927), 11 Tax Cas. 575, 
Gross value—Whether property included in 
valuation list—Property in occupation of 
Crown——Computed annual value entered as 
ratable value in valuation list.|—-LEwis v. 
Evay (1927), 11 Tax Cas. 723. 





Conservancy board.}—A  con- 


its jurisdiction. 


Wide powers were vested | It appealed :— Held 


pro y trom within 


heritage 
erived. Under Sch 


| 


28. 


208. 


36a. 


Annotation :—Reld. 
Comrs., [1931] 


37. 


50a. 


50b. 


Annotation > 


Co., 
51. 


sect. 54 of {ts Act. it levied dues upon 
all shipping entering the river within 
Having boen assessed 
to income tax under Sched. A. No. III., 
Rule 8, upon the balance of theac dues, 
ld: the balance was 
not. a Depa arising out of lands or 
the meaning of 
od. A., & the board was not asseas- | 
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ENGLISH AND Emprre DIGEst SUPPLEMENT. 


Add. Annotation :—Refd. Fry v. Salisbury 
House Estate, Ltd., Jones v. City of London 
Real Property Co., [1930] A. C. 432. 


Add. Annotation :—Refd. Glenboig Union 
Fireclay Co. v. I. R. Comrs. (1922), 12 Tax 
Cas. 427. 





-]—Resp. board, which was con- 
stituted for the regulation & improvement 
of the navigation of the upper portion of a 
firth, was authorised to levy shipping dues, 
& these dues were its sole revenue :—Held : 
as the dues did not arise from ‘‘ property in 
lands, tenements, hereditaments, & herit- 
ages,’ the board was not liable to be assessed 
in respect of them to income tax under 
1918 Act, Schedule A., No. III., vr. 3.— 
INLAND REVENUE Comers. v. ForTH Con- 
SERVANCY BoarRpD, [1929] A. C. 213; 98 
L. J. P.C. 34; 140 L. T. 251; 93 J. P. 97; 
45 T. L. R. 83 ; 27 L. G. R. 167; 14 Tax 
Cas. 709, H. L. 


Korth Conservancy Board v. I. Tt. 
. C. 540 


Add. oe :—Distd. I. R. Comrs. v. 
Forth Conservancy Board, [1929] A. C. 213. 
Apld. Curtis Brown, Ltd. v. Jarvis; Jarvis 
v. Curtis Brown, Ltd. (1929), 14 Tax Cas. 744. 


Blocks of flats.|—-Norwicn UNION LIFE 
INSURANCE SOCIETY v. EMBLETON, EMBLETON 
v. NORWICH UNION LIFE INSURANCE SOcIETY, 
No. 25b, anle. 


——-— Whether gross value in Valuation List 
conclusive as to rent. }—Applts. were the owners 
of premises within the Metropolitan arca with 
regard to which it was admitted that for the 
years to which the appeal related, 1924-25 & 
1925-26, the actual rentals received exceeded 
the gross Sched. A assessments by more than 
the authorised reduction mentioned in 1918 
Act, rule 7 (2), No. V, Sched. A. They 
contended, however, that they were entitled 

a repairs allowance under rule 7 (1), 
because (a) in view of the Valuation (Metro- 
polis) Act, 1869 (c. 67), no alterations merely 
in value of the hereditaments during the 
quinquennial period could during that period 
be taken into consideration for the purposes 
of rule 7 (2) (the repairs allowance had been 
granted for earlier years within the same 
quinquennial period—1921-22 to 1023-24) ; 
& (0b) the gross value in the Valuation List 
was for all Income Tax purposes conclusive 
of the annual value & must be treated as 
the rent of the premises within rule 7 (2). 
The General Comrs. dismissed an appeal on 
these grounds against the assessments for 
the years 1924-25 & 1925-26. The co. 
appealed :—Held: applts. were not entitled 








.to the allowance.—METROPOLITAN PROPER- 


yrES Co., Lrp. v. DUNHAM (1920), 14 Tax 
Cas. 740. 
-~Refd. Las iG v. Improved Indugtrial Dwellings 


{1981] 1 hk. B. 263 


Add. Danitatione sees to (2) Apld. I. R. 
Comrs. v. Glasgow Musical Festival Assocn. 


(1926), 11 Tax Cas. 154; Scottish Woollen 


able under that eclee: —INLAND 
REVENUE COMRS.  v. ORTH CoN- 
sha a BoaRD, [1929] C.(H.L.) 1. 
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sb. Company for 
woollen ind 
merobership of w. 


f 
oo., 
alch was restricted to 


54. 


58a. 


59a. 


Technical College, Galashiels v. I. R. Comrs. 
(1926), 11 Tax Cas. 189. Consd. Geologists’ 
Assocn. v. I. R. Comrs. (1928), 14 Tax Cas. ! 
271; Sir G. B. Hunter (1922) “C”’ Trust, | 
Trustees v. I. R. Comrs. (1929), 14 Tax Cas. 
427. Refd. Chesterman v. Taxation Federal 
Comr., {1926} A. C. 128; Girls’ Public Day 
School Trust v. Ereaut (1930), 99 L. J. K. B. | 
643; Me Hood, Public Trustee v. Hood (1930), | 
148 L. T. 691; Luipaard’s Vlei Estate & Gold 
Mining Co. v. I. R. Comrs., [1930] 1K. B. 5938. 
Generally, Refd. I. R. Comrs. vw. Falkirk 
Temperance Café Trust (1926), 11 Tax Cas. 
353; I. R. Comrs. v. Peeblesshire Nursing 
Assocn. (1926), 11 Tax Cas. 335 ; I. lt. Comrs. 
v. Yorkshire Agricultural Soc. (1927), 44 
T. L. R. 59; General Medical Council v. I. RB. 
Comrs., English Branch Council of General 
en Council v. Same (1928), 97 L. J. K. B. 
78. 


Add. Annotation :—As to (1) Apld. Salisbury 
House Estate v. Fry (1929), 98 L. J. K. B. 


22. 


Convalescent home for members of 
friendly society.|—-An unregistered friendly 
society, of which there were over two million 
members, liad for its principal objects the 
relief of dist-essed members & the widows & 
orphans of membcrs, & the promotion of 
social intercourse & recreation in its lodges. 
Members of the society paid a small sub- 
scription, which was divided & allocated to 
various benevolent funds. A house & 
grounds were bought by the socicty for use 
as a convalescent home by its members. 
The purchase price was paid partly by the 
society & partly by contributions by its 
members. ‘The home was maintuined by the 
society & was furnished to accorrrodate 
twenty or thirty members. No cxpense vas 
incurred by a member during his residwoce 
at the home, & medical men gave their 
services to it gratuitously :-~-Held : the home 
was a hospital within LOIS Act, Schedule A., 
No VI., r. 1 (ce), & the society was entitled to 
be allowed the amount. of tax charged in 
respect of the premises of which the home was 
composed.—RoyaL ANTEDILUVIAN Orpen 
OF BUFFALOES v. OWENS, [1928] 1 K. B. 446 ; 
97 L. J. K. B. 210; 188 J. T., 644; 44 
T. L. R. 122; 71 Sol. Jo. 928; 13 Tax Cas. 
176. 








—-—.]—Applts., a limited co., owned & 
carried on a high-class secondary school 
managed by governors who were puitly 
elected by the shareholders & partly 
nominated by the Crown. By the co.’s 
arts. no protit was to be divided amongst 
members. Practically the whole of the | 
receipts of the co. arose from fees paid for 
pupils :—Held: the elements of permanence 
connoted by the word “ foundation” were | 
part of the essence of a public school, & as | 
these elements were absent applts. were not ' 
entitled to an allowance on the ground that i 


ee 
a nn ere re 





; 


Vol. XXVII.—Income Tax. 


| Annotasion -—Overd. Girls? 


Cases 51—62a. 


the school was a public school.— BIRKENHEAD 
ScHOOL, Ltn. v. Drina (1926), 43 T. L. RR. 
483; 11 Tax Cas. 273. 

Public Day School. Trust +, 


Lreaut (1930), 99 L. J. K. B. 643 


60. 


62. 


62a. 


Add. Annotation :—Expld. Ereaut 7. Girls’ 
A ea Day School Trust (1930), 90 J. K. B. 


Add. Annotation :—Distd. Ercaut v. Girls’ 
eee Day School Trust (1930),99 T..J.K.B. 


—~—— School carried on by company paying 
dividends.]—-The Girls’ Public Day School 
Trust was incorporated as aco., but ifs memo- 
randum & articles were framed with the object 
of establishing schools that would ive a good 
education at the lowest possible cost. The 
Trust School was open to the general public, 
a Jarge proportion of its pupils were scholars 
from the public elementary schools, & a 
great proportion of its governing body were 
nominated by the local education authority, 
&, further, the school was largely main- 
tained by public moneys, & in the view of 
the Board of Mdueation the school satistied 
the regulation which prohibited any DParlia- 
mentary grant to a school conducted for 
private profit. In accordance with the 
Board’s wishes it was provided that the co. 
should be converted into an educational 
trust at the end of a period & exceeding 
fifty years from $905. & that in the event of 
w® winding up before the end of that period 
the surplus assets of the co. should be subject 
to an educational trust & should not be 
distributed among the shareholders; that 
during the period above-mentioned — the 
dividend paid on share capital should not 
exceed @ sum equal to 4 per cent. a year. 
The Comrs. found on the facts the 'lrust 
School was a public school, & as such entitled 
to the benelit of the exemption from income 
tax provided for by 1918 Act, Sched. A, 
No. VI, r. lL (e) -—Meld: there was ample 
evidence on wiiteh the Comrs. could find 
that this school was a public school, & the 
possibility of profit arising to an individual 
in the course of carrying on a school did not 
of necessity prevent the school having the 
character of a public school. 

The existence of a perpetual foundation is 
not by itself conclusive, but only one of the 
factors to be considered. ‘There is no 
distinction between monev used for a public 
school raised by debentures at interest, & 
money raised by preference shares with 
limited intcrest. The judgments in Blake v. 
London Corpn., No. 60, were not intended to 
lay down a rule that no school from the 
conduct of which any person could derive 
pecuniary benefit could in any circumstances 
be a public school.-~Guins’ Posnio DAY 
ScHoon TRUST v. Hneaut, [1981] A. C. 12; 
99 LJ. K. B. 648; 95 J.P. 3d; 46/77. Ll. 
6388; 74 Sol. Jo. 612; sub nom. Mreaur v. 


persons engaged in the woollen in- 
dustry in Scotland, was formed “* with 
a view to the advancement of the 
woollen industry in Scotland, to pro- 
mote by means of a college systematic 
education, instruction & study in all 
hranches of tho industry.” Its income 
& property were dedicated to these 
objecta, & no profits could be distri- 
buted among its members. It owned 
& occupied a college at which classes 


ee te ee ee 





a 





were held for instruction In the prin- 
ciples & practice of woollen & worsted 
cloth manufacture. The students were 
fifteen years of ago & upwards, & paid 
fees for the courses of fostruction :— 
Held: (1) the collegs was not a 
“public school’; (2) the college 
bulldings were ‘“ heritages owned & 
occupied by a charity,” & the co. was 
entitled to exemption under 1921 Act, 
s. 30 (1).—ScorTrisk WooLLEN TECH- 
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NICAL COLLEGE v0. INLAND TEVENUE 
Comys., [1926] 5. C. 952; 11 Tux Cas. 
13 COT 


PART Il. SECT. 4, SUB-SECT. 2. 


k i, --—-~- Woollen technical college.|-— 
ScoTrisoh WOOLLEN ‘TECHNICAL UOL- 
LEGE v. INLAND REVENUE Covns., 
ante,— SCOT. 


Cases 62a—91. 


69. Add. Annotation :—Retd. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364. 
71. Add. Annotation :——Refd. Miller (Lady) v. | 


Girts’ Pusiic. Day ScHoo.u Trust, Ltp., 
143 L. T. 716; 28 L. G. R. 603; 15 Tax Cas. 
529, H. L. | 


owes nereeny mn 


714. 
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I. R. Comrs. (1980), 15 Tax Cas. 25. 


Add. Annotations :—Ags to (8) Consd. Fry v. 
Salisbury House Estate, Ltd., Jones v. City 
of London Teal Property Co., [1980] A. C. 
432. Generally, Refd. Huxham v. Johnson 
(1926), 186 L. T. 410. 


ve ne ee ee 


: Part III.—Schedule B. 


77. Add. Citationa :—70 Sol. Jo. 586; 10 Tax Cas. 
3 


79a. 


87. 


Cee ab eT tr terete 


1911 


non-residents derived from_ mines.}— 
Kent v. R., (1924) 4 D. L. R 
(1927) 3S. GC. RR. 388.—CAN 


Add. Annotation :—Refd. Huxham v. Jchnson 
(1926), 136 L. T. 410. 

‘¢ Dealer in milk ’’-—Land insufficient for keep 
of cattle—-Liability to be assessed under 
Schedule D.]—-Resp. occupied a farm which 
was charged to tax under Schedule B. on 
which he kept a number of cows for milking. 
The soil was of such a poor quality that resp. 
had to expend considerable sums yearly on 
feeding stuffs. The produce grown on the 
land represented only about thirty per cent. 
of the food required for the cows. Resp. 
sold his milk to regular customers in the 
district, & only purchased milk for resdle 
when his own supply was insufficient for his 
customers’ ordinary requirements. He sold 
his cows when they became dry. The general 
comrs. held that resp. was not a dealer in 
milk, & they discharge-' an assessment made 
upon him in accordance with 1918 Act, 


Schedule D., Case III., r. 4:—Held: resp. 
was a dealer in milk whose land was insuffi- 
cient for the keep of the cows within the 
rule, & the further question whether the 
assessable value afforded no just estimate of 
the profits was for the comrs. to find, & the 
case must be remitted to them for that 
purpose.—HUXHAM v. JOHNSON (1926), 186 
L. T. 410; 11 Tax Cas. 266. 


annotation :—Refd. Stephenson v. Waller (1927), 13 Tax Cas. 


79b. ‘* Seller of milk ’’—Land Insufficient for keep 


of cattle—Liability to be assessed under 
Schedule D.]—A farmer may be a “ seller of 
milk’? within 1918 Act, Schedule D., Case 
IIl., r. 4, even though he merely sells, by 
wholesale, the milk produced on his farm ; 
& it is not necessary that, to come within the 
rule, he should own some outside trading 
organisation for the disposal of the milk.— 
STEPHENSON v. WALLER (1927), 44 T. L. R. 
155; 72 Sol. Jo. 102; 13 Tax Cas. 318. 


Part V.—Schedule D. 


Add. Annotations :— Consd. Machon v. 
McLoughlin (1926), 11 Tax Cas. 83. Expld. 
Shanks v. I. R. Comrs., [1929] 1K. B. $42. 


‘142 L. T. 509 ; Sutton v. I. R. Comrs. (1929), 
14 Tax Cas. 662. 


Distd. I. R. Comrs. v. Miller, [1930] A. C. 229. 90. Add. Annotations :—As to ( 1) Consd. Leeming 
oe ee : ela bilh eer ae . 7 aes Her Eos Bale ee pene 
Tollemache v I. R. Comrs. (1926), 136 L. T. bt ‘Ouse stale, -3 YODES Vv. 
444; Ormond Investment Co. v. Betts, [1928] ae eg ee on die ai Co., [1930] 
A. ©. 143; Tilling-Stevens Motors v, Kent Tr di A : OM, td . 9 iverpool Corn 
County Council & Transport Minister (1928), rade Assocn. v. Monks, [1926] 2 K. B. 110. 
07 L. J. Ch. 371; I. R. Comrs. v. Dalgety & | 91. Add. Citations :—[1926] 2 K. B. 110; 95 
Oo. (1929), 98 L. J. K. B. 542; Diggines vw. L. J. KR. B. 519; 134 L. 'T. 756; 10 Tax Cas. 
Forestal Land, 'Timber & Railways Co. (19380), 442, ¥ 

PART Il. SECT. 5. PART III. at: had supplied the capital, he con- 
Under Taxation Act, It. S. B. C., 77 i, —-— —— Poultry farm.J—aA | Gucted all buying & selling & he 
(c. 222), 8. 155-—Nol income of | poultry farm consisted of thirty-three | COBtrolled the bank account, which 


fo ie 
crops 


acres of land, all of which was in grass 
except half an acre upon which green 
were grown for consumption 


was in hia name. He made no regular 
payments to his sons, but supplied 
them, on request, with snch moneys as 


sd. rrcars—Where land under con- 
trol of court—~ Liability of occupier.}— 
A receiver was appointed over cortain 
lands in 1908. The owner of the lands 
which were being sold under the Land 
Acts, was in ocoupation of thom under 
® ct. lease revees the time of his death 


in 1917. er his death the lands 
were let for grazing under Court the fruits of the soi 
Grazing. A ments, & were. subse- 


quoney. ey under a Court tag 
greemen or @& year. 

income tax having been claimed by tho 
Revenue Comrs., the receiver applied 
to the Jand judge for directions :— 
Held: the owner of the lands Who 
had beon in occupation was Hable for 
the arrears of tax under both Scheds. A. 
& B., up to the time of his death.— 
a Fo.Ley’s Estate, (1928) I. R. 576.— 


by the poultry in winter along with 
other feeding stuffs. A permanent 
stock of about one thousand head of 
poultry was kept, & in addition forty- 
six shoep were grazed on the land, 

somue of the grass was out for hay :— 
icld: the land was occupied for the 
purpose of husbandry, in respect that 
were used to a 


the poultry, & the poultry farmer was 
entitled to be assessed on the profits 
of the business under Schedule B., & 
not under Schedule D.—-LEAN  v. 
INLAND REVENUE. [1926] 8.0.15; 10 
Tax Cas. 341.—SCOT. 

88 i. Claim to relief—As joint tenants 
—What ameunts to partnerahip.}— 
p. & his sons for several years 
easad & worked a farm jointly, but 
without any deed of rship. 
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material extent for the sustenance of’ 


were necessary for their requirements. 
No record of these disbursements or of 
the financial results of the working of 
the farm was kept :—Held: the facts 
did not justify the inference that a 
partnorship od  existed.—INLAND 
REVENVE COMRS. % WILLIAMSON 
(1928), 14 Tax Cas. 385.—SCOT. 


se. Arrears—-Liability of occupter. 
An occupier of lands, even though ine 
be the owner, is not Hable for arrears 
of income tax under Sched. B. of 
Income Tax Act, 1918, which should 
have been levied upon, & ultimately 
mre Dye, the ane occupier.— 

OLAN v. JOYCE IRWAN, [19 
I. R. 559.—IR. | a! 
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911. Trade association—Co-operatire . 
company.}—Held; the -applt., ineor- 


Add. Annotation :—Corisd. Ducker v. Rees 





93, 
Roturbo Development Syndicate, I. R. Comrs. 
v. Rees Roturbo Development Syndicate, 
{1928} A. C. 182. 

93a. Exchange transaction. Undcr an 


agreement made on Mar. 8, 1921, for the 
supply of marble by a co. to building con- 
tractors, the contractors agreed to advance 
£20,000 of the price, percentage deductions 
being made from the amount due on each 
consignment of marble until the advance had 
been repaid. On Mar. 17, 1921, the £20,000 
was paid to the co., & in anticipation of the 
marble being purchased in Italy, though not 
till the autumn of 1021, the co. at once 
arranged for the conversion of the greater 

art of the £20,000 into lire at one hundred 

three to the £, & a lira account was opencd. 
In May, 1921, the lira had appreciated in 
value, &, as the money was not yet required 
by the co., their nominee, without the co.’s 
knowledge or authority, directed the sale of 
the balance of the lira account, & at seventy- 
two to the £ the lire realised a profit of 
£6,707, which was received by the co. The 
lire were subsequently repurchased for the 
purposes of the contract for £19,386, which 
was allowed as a deduction from the co.’s 
profits for income tax purposes :—Held: in 
computing the co.’s profits for the purposes 
of assessment to income tax for the year 
1922-23 the £6,707 was not a prolit arising 
out of the contract for the supply of marble, 
but was merely an appreciation of a tem- 
porary investment, & was not assessable to 
income tax as part of the profits of the co.’s 
trude.--MCKINLAY v. JENKINS (UY. T.) & 
Son, Lp. (1926), 10 Tax Cas. O74, 


Annotation :—Distd. ‘Phompson v. I. R. Comps, ». R. Comrs. 
vw. Thompson (1927), 12 Tax Cas, 1091. 


Comrs. v. 


95. Add. Annotation :--Refd. I. KR. 
Fisher’s Isxors., [1926] A. C. 395. 

96. Add. Citation :—-affd. (1924), 12 Tax Cas. 
586, C. A. 

96a. Sale of patent rights.|---A syndicate formed 
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97a. 


97b. 


foreign patents carried on business mainly 
by granting licences to rhanufacturers at 
royalties. Certain foreign manufacturers re- 
fused to take licences, unless they were also 
given an option of purchase exercisable 
within a given period, & the syndicate 
entered into a contract with an American 
co. to grant them a licence to use & work the 
syndicate’s American patents, with an option 
of purchase thereof. The co. having exer- 
cised its option of purchase, & paid to the 
syndicate a sum for the purchase of the 
Amorican patents out & out, the Special 
Comrs. decided that profits on the sale of the 
patents arose in the course of the co.’s business 
& were chargeable to income tax :—-/ecld: the 
Special Comrs, had not wrongly directed them- 
selves, & there was ample evidence to support 
their conclasion of fact.---DUCKER v. Rmes 
RorvuRBO DEVELOPMENT SYNDICATE, INLAND 
REVENUE Comks. 2. Rees RoTuRBO DEVELOP- 
MENT Synpicate, [1028] A. C. 182, 07 
J, J. KK. B. 317; 188 1. T. 698; 447. 1. TR. 
807; 72 Sol. do. 1713 sub nom. REES ROTURBO 
DEVELOPMENT SyYNbDIcaty, Lrp. v. Duckrnr, 
Rees Rorunno DEVELOPMENT SYNDICATY, 
Lrp. v. INLAND Levenue Comrs., 13 Tax Cas. 
SOG, LH. J. 
Add. Cilation : 
W.7. 


Add. Annotation ---Folld. Mills 
(1929), 46 T, L. 10s, 

So Po Mins ve. donee (1929), $42 1. 1 
46 TL 1. R218: t4 Tax Cas. 760, TE 1. 
Payments for grant of shop rights of patented 
invention.]---Applt. was ianaging director 
of a co. engaged in the dyeing industry, & 
also carried on the business of seling yarn & 
machinery on his own account. Lie had 
invented new apparatus for dyeing which 
was patented in the United Kingdom «& 
America, Ile exploited this invention by 
providing & selling the necessary machinery 
to firms in Amenca, & he did not dispute that 


ffl. A927), 438 TN. TR. 727, 
v. Jones 


B87 s 


to work & develop a group of English & 


Ce re te ete ee. 


porated under Agricultural Assocns. 
Act, R. S. B.C. 1911, ¢. 6, & through 
which was marketed the milk & cream 
HE hese by its sharcholders, was 
jable to pay income tax under the 
PDoeminion Income War ‘lax Act, 1917, 
upon the balance, less certain allow- 
ances, shown by its financial report for 
the year 1923 in respect. of that year’s 
operations & distributed among its 
8 holders as dividends or interest. 
on paid-up capital.—FRASER VALLEY 
MILK PRODUCER'S ASSOCN. v. MINISTER 
OF NaTIONAL REVENUE, [1920] 3 
Dk R. 19; 8. Cc. R. 4848; aff, 
11928} Ex. C. R. 215.--CAN. 

sd. Distribution of bonus---No option 
to shareholders lo take cush-—--Distribu- 
tion by company as capital.J—A co. 
resolved that its accumulated profits 
should be distributed as a honus 
amongst the shareholders, & that the 
directors should be authorised to dis- 
tribute such number of unissued shares 
of £1 each paid up to 10s. as should be 
equivalent to the amount to be 
capitalised in satisfaction of such 
bonus; & it was agreed that the co. 
should’ allot & issue to cach share- 
holder his respective pronoreoe of the 
unissued £1 shares cach credited as 
pee up to 108., that the shares should 

credited as pald up to 108., & that 
the shares so credited should be accepted 
in satisfaction of the bonus. In the 
books of the co. each shareholder was 
credited with his proportion of the 
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of Sched. 


bonus lu paylient of 10s. in respuet of 
each of the shares se allolted & issued 
to him i--/ledé ss the proportion of the 
bonus so credited to each sharebolder 
wus “ profile or bonus ercdited 7 Lo 
him within [neome Tax Assessment 
Act, 1915- i921, 6. 14 0b), & wae pro- 
erly included dn o his | ineame.-- 
JAMES t. FRDERAL ComMhk. oF TAXATION 
(1924), 34 OC. L. 1. 404.--AUS 


sl. Jvistribution of property on dis- 
continuurte of tusiness by compuny-- 
What ts * ineoae.? f-- A reserve made 
up of scerctions to the value of real 
estate & goodwill ik not ** income ” 
Wilkin Income War Tux Act, 1917, 
8.3(9), but a reservo madeup to trading 
protita or that portion of a eo.'’s income 
which has not heen paid out it andis- 
tributed ineeise. of the co., 
before the distribution it has become 
capital,—- Ae ANDERSON ESTATE, [1025 } 
4D. J. HR. 116; [19245] 3 W. W. Lt. 


Mle ee ee Se EA Toney: 
lender, visiting Berlin on business, 


purchased # large consignment of toilet 
paper. Hefuredellvery hud been made, 
he found a purchaser in London, to 
whoein he re-sold the whole consignment 
ata profit. The transaction was out- 
Ace the scope of hls ordinary bnsincas : 
the transaction, although 
isolated, was an adventure in the nature 
of trade, the profits of which were 
assessable to income tax under 


5 


Wales | 


| he was assessable to income tax, under Case J. 


D., on the profits made on the 


| 
: 
| 
| 


Sehbed, 7, Case Le - RUrnipan ov. 
INLAND RevENUI Comus., [1920] 
8. C, (Ct. of Sess.) 379.--8COT. 


t io ----.]J- MORRISON oS MINISTER 
OF CueromMs & txcise, (1928)2 D. G. i, 
Tos (1VZX} iixch, C. Lt. 75,--CAN. 

Qi om oe From the date of 
incorporation to byZg0 a oco.’s profits 
werd allowed to acetate until |., 
{he thapager & owner of all the shares, 
declarcd a divodeud of 92 per cent. 
amouuting to $40,000 paid out of buch 
necumulated  oprosite - -Held ss) such 
dividend Was net a return of capital, 
but incomoa & snbject to taxation. - 
GAGNE «. FINANCE ALINisten, (1925) 
laxeh. (2. It. 10.---CAN. 


& ti, ee] Hore om MEN IST OF 
NATIONAL Revenue, [E020] fax. CL 
14*,---CAN. 

di. S. 2. MACPHENSON v. TAXATION 
Come. (1927), 27 8S. RK. NLS. W. 105; 
4iN. S&S. W. W.N. 33.--AUB. 


sk. dncoine of aceumaulated fund— 
Under urill for benefit of testator’s 
children afler twenty-one years.) ~Held : 
such income wos taxable under Income 
War Tax Act, 1917, a8 amended by 
10 & 33 Gen. 5, a. 49, 4. 4).---MeLeop 
vt. CUBTOMS & xcs MINISTER, [1925] 
Exch. C, K.105 5 affd., (1926)}3 D.U. R. 
531; [1926] &.C. RK. 457,.--CAN. 


sl. --——.} MINISTER OF NATIONAL, 
REVENUE 0, Ttoyval. Trust Co., (19355 
B.C. 1K. 485; 3 D. L. lt. 474.— CAN. 


Cases 97b—99t. 


99a. Pg ey as 


98 i. Compensation for loss of office.) -- 
Where a co. 
obtained a certain sui of mone 


machinery. Under the agreements made 
with these firms, however, in addition to the 
price paid for the machinery, he was entitled 
to further payments for grant of ‘‘ shop 
rights,’ 7.c. the right of the purchasers 
to use the machinery & processes in their own 
mils or within a limited area. Applt. 
contended that these payments were for the 
acquisition of an exclusive licence to use the 
patented processes in a limited area, that 
they were payment for portions of the patent 
rights & therefore capital payments in respect 
of which he was not assessable. The Special 
Comrs. found that the agreements were 
primarily for the sale of machinery & that 
the grant to the purchasers of ‘‘ shop rights ”’ 
Was consequential on the sale; & therefore 
that the payments for the ‘“ shop rights ”’ 
must be included with the payments for the 
machinery in the receipts of applt.’s busi- 
ness :—Held: the Comrs. had decided rightly 
on the evidence before them.—BRANDWOOD 
v. BANKER, BRANDWOOD v. INLAND REVENUE 
Comrs. (1928), 14 Tax Cas. 44. 


98. Add. Annotation :-—Refd. Davis v. Harrison 


(1927), 11 Tax Cas. 707. 


99. . Add. Citutions :—sub nom. JuRsEY’sS (LOBD) 


_Execurors v. BassomM, Derby (LORD) v. 
Bassom, 1385 L. T. 274; 10 Tax Cas. 357. 
——-,J- Applt. owned a stud farm & 
was assessed to income tax under Sched. B in 
respect of the occupation of the land. He 
was also assessed unde- Sched. D in respect of 
fees paid for the services of his stallions. On 
an appeal against the assessment under 
Sched. D :—-Held: as there was a practice of 
earning the fees this constituted a trade 
separately assessable under Sched. D, & it 
was not to be treated as a part of the com- 


of managing agonts sm. 


Qs 


99b. 


99c. 


ENGLISH AND Empire Digest SUPPLEMENT. 


osite undertaking of breeding & racing 
orses.—GLANELY, LORD v. WIGHTMAN (1931), 
145L. T.446; 477. L. R. 462; 75Sol. Jo. 542. 


Repaid excess profits duty.;—Where a trader 
was assessed to income tax on the amount of 
excess profits duty repaid to him :—Held: he 
had been rightly assessed.— HILL v. MATHEWS 
(1925), 10 Tax Cas. 25. 


———.}+—-NEsBITT (A. & W.), Lop. v. MITCHELL 
(1926), 11 Tax Cas. 211, C. A. 


Annotation :—Apld. Olive & Partington v. Rose (1929), 73 


Sol 


99d. 


. Jo. 766. 


Repayment after trading ceased.|— 
Held: liable to be assessed to income tax.— 
KINKE’s TRUSTEES v. INLAND REVENUE 
Comrs. (1920), 186 L. T. 582; 11 Tax Cas. 
323, H. L. 





Annotation :—Apld. Olive & Partington v. Roso (1929), 73 


Sol. Jo. 


99e. 


99r eS ree 


k. Itead uow * 99ai.”’ 
Moncey remitted from branch 


766. 

Appropriate case.|—Held: the whole 
amount assessed under Case VI. was correctly 
so assessed.—OLIVE & PARTINGTON, LID. v. 
Rose (1929), 73 Sol. Jo. 766; 14 Tax Cas. 701. 


Sum set off against unpaid duty.]— 
Applt. became liable for the payment of 
excess profits duty in respect of the profits of 
his business in 1918 & 1919. By agreement 
with the Revenue authorities the greater part 
of that duty was not paid when due, but was 
allowed to stand over as an amount due to the 
Revenue. In 1920, however, applt.’s busi- 
ness suffered a big loss & there was a large 
deficiency in duty. By agreement in Jan. 
1023, after setting off the sums due to the 
Revenue from applt. for excess profits duty 
for 1918 & 1919 & those due to be repaid 
by the Revenue to applt. in respect of his 
losses in 1920, a small balance was due to 
applit. & was repaid to him in Jan. 1923. 





er 





 ceattentaiherneatond 


acquired in pursuance of ita objects 
certain platinum bearing properties 
from a vendor syndicate. The co. 


compensation for the liquidation of the 
principal co., the amount is a receipt 
arising froin business & is, therefore, 
Mable to be asscssed to income tax.— 
ite ‘TURNER, Mortisgon & Co., Lirp, 
(1928), T. L. R. 56 Cale. 211.--- IND. 


98 ii. Compensation for war tijurics 
paid by American authorities.|—Held : 
ob the facts found by the Connirs., their 
conclusion that the sums received were 
income & liable to taxation was not 
justifled.---LAIRD vo. INLAND REVENUE 
Comrs, (1929), 14 ‘Tax Cas, 395. 
SCOT. 

99 i. Stud fees.}—Applt. was a farmer 
& breeder of horses, & occupied three 
farms, in respect of which ho was 
assessed to income tax under Schedule 
B. Ho was also the owner of a number 
of stallions which he used for the 
service of his own mares, & in addition 
ho sold for fees their services tu tho 
mares of other owners, the stallions 
travelling ‘* rounds ’”’ for this purpose 
in the care of bis own servants. He 
appealed against assessments to income 
tax made upon him under Schedwe D. 
in respect of stallion fees, & the comps. 
decided that in regard to stallion fees 
the expenses required to make the 
profite from service to mares, plus any 
exponsés of keeping up the atud to the 
number of s ons earning feos should 
be allowed, but the number of horses 
to be used for replacement should not 
exceed one-third of those carning fees : 
eld: applit. was assessable to 
income tax under Schedule D,. in 
respect of profits from stullion fees, in 
nocordance the principle laid 
down by the comrs.—MaRSHAL v, 
aoa (1926), 11 Tax Cas. 524.— 


office.}—Money remitted to the head- 
quarters of a firm in British India, 
from a branch situated in a foreign 
country, is presumed to bo protits & 
not capital, & is assessable to Income 
tax.—He MURUGAPPA CIIKTTIAR (1925), 
J. iL. R. 4 Mad. 464.—IND. 

sn. Gift of money to jockey from race- 
horse owner aftcr winning race.\)——Held : 
an omolument which arose or accrued 
to the jockey by reason of his vocation 
as such, & Hable to asscssment for 
income tax.—WINQ wv. O'CONNELL, 
(i927) I. R. 84.—-1R. 

sp. Compensation for detention of 
ships requisitioned 4 Government. }— 
Held: a@ trading recetpt, & chargeable. 
—ALLIANOE & DUBLIN CONSUMERS’ 
Gas Co, v. MSWrLLiaMms, [19286] I. RR. 1. 


st. Profit from sale of land at enhanced 
price—Whether tarable.}—StotTr v. IN- 
LAND REVENUE Come. (1927), 48 
N. L. R. 471.—S. AF. 

sw. Profits of company—-Maintaining 
& conducting club for benefit of members 
—Whether taxable.}—Re DIBRUGARH 
Disrricr CLuB, Lrp. (1927), I. L. KR. 
55 Calc. 971.—IND. 


sy. Letting houses—— Tazable.}— 
Re COMMERCIAL PROPERTIES, LTv. 
(1928), 1. L. R. 55 Cale, 1057.—IND. 

az. Projsits from unlawful enlerprise— 
Sweepstakes.)—Profits derived from 
carrying out a sweepstake, being 
protits derived from a criminal enter- 
prise, are not assessable to income tax. 
See vt. DcaGan, [1929} I. R. 406. 


sa. Profits from sale of rights of co.— 
in suance of original me— 
Whether capital or income.}—Resp. co. 


6 





began devclopment work on one of the 
properties, opening up some of the 
claims & sinking a shaft. but on en- 
countering a strong flow of water 
Ah Tite the work on the ground that 
it did not want to expend money on 


' @ pumping plant, in view of the more 


important work of Purchening all 
properties upon which the reef dis- 
covered by the co.’s technical advisor 
was found by hiin to exist. The co. 
thereupon purchased certain further 
properties, thereby exhausting its 
cash resources. ‘hereafter one of the 
co.'s directors stuted that the occurronce 
of platinum in the properties required 
a large working capital, & suggested 
that a new powerful co. should be 
formed to se over the rights held 
by resp. co. The board of resp. co. 
approved of this & an agreement was 
arrived at whereby in effect resp. co. 
sold its properties to the new Co., 
reap. co. having been assessed to pay 
income tax on the profits arising out 
of the sale :—fZeld : the profits result- 
ing from the sale to the new co. were 
obtained in an operation of business 
in a scheme for profit* making & were 
therefore income & not accruals of a 
capital nature.—INLAND REVENUE 
Comers. v. LEYDENBERG PLATINUM, 
LTp., [1929] App. D. 137.—S. AF. 


sb. Deductions for clevator reserve d& 
commercial reserve made from payments 
to farmer by co-operative wheat ‘o- 
ducers’ association. }-—~ 7leld: the deduc- 
tions in question are but loans or 
advances under contract made by the 
farmers out of the price of their grain 
to the applt. for carrying on the 
business & acq elevators, which 
are all repayable to the grower, & are 


98g. 


99h. 


99). 


el ee aretha 


not gains or 
within Income 
are not taxable under the said Act.— 
SASKATCHEWAN CO-OPERATIVE WHEAT 
PRODUCERS, 
NATIONAL KNEVENUE, [1929] Ex. C. lh. 


18Y ; 
D. 
80. 


distillery com: 
owned bonde 
on certain conditions, it undertook to 


store 


urchase, for threc years, or for a 
longer period, ar required. The con- 
ditions were (inter alia) that, in return 


L. KR. 162.-—-CAN. 


Applt.. was assessed to income tax for 1923 
on the amount of the excess poe duty so 
set off, the contention of the Revenue being 
that in effect the excess prone duty for 1918 
& 1919 had been repaid to applt. :—Held: 
the mutual agreement to set off one claim 
against the other amounted to a payment by 
applt. within Finance Act, 1921 (c. 32), s. 86, 
& a repayment by the Revenue, & the amount 
of such repayment was a subject-matter of 
income tax for 1923.—TARRANT v. ROBERTS 
(1930), 47 T. L. R. 199; 75 Sol. Jo. 27; 15 
Tax Cas. 754. 


Profits made in illegal business.|—Income 
Tax Acts are not necessarily restricted in 
their application to lawful businesses only. 
The question is one of construction of the 
particular words used.—CANADIAN MINISTER 
OF FINANCE v. SMITH (1926), 42 T. L. BR. 734 3 
10 Sol. Jo. 941; sub nom. MINISTER OF 
FINANCE v. SMITH, 95 L. J. P. C. 193, P. C. 
Repayment of sum illegally demanded by 
Food Controller for licence to purchase milk.} 
—Held: in the computation of liability to 
income tax the amount repaid must be 
treated as « receipt of the year in which it 
was originaily paid to the Food Controller.— 
ENGLISH DAIRIES, LTD. v. PHILLIPS, ENGLISH 
Darrirs, Lrp. v. INLAND REVENUE CoMRS. 
(1927), 11 Tax Cas. 597. 

Royalties.J—Applt. co. carried on business in 
the United Kingdom as literary agents, 
acting on behalf of authors in making 
arrangements with publishers & others for 
the publication or disposal of author’ 
literary productions. The co. remitted to 
the authors the ruyalties less the co.’s com- 
mission & expenses. The co. was assessed 
for the ycar 1925-26 in respect of sums paid 
under such arrangements to certain aid hors 
who were not resident in the United 
Kingdom. The books concerned were 
written out of the United Kingdom. The 
co. appealed to the Special Comrs. The 
Comrs., in an interim decision, determined 
that the copyright royalties in question were 


An pence oe ee 








onan 


rofits of the agsocn. had 


far Tax Act, 1917, & 


LTp. v. MINISTER or 


affd., {1930) S. CG. Wl. 402; 3 
Profits of slorage of whisky by 
ny.)-—A_ diatillery co. 
warehouses, in which, 
after 


its customers’ whisky, 


tensive repairs. 
mediately 





bean completed, 
therefore, to enter into the compute- 
tion of the co.’s profits & vains for the 
durpose Of income tux dn any yeur 
efore that in which the coutructs were 
completed DAILVUAINE-TALINK bR Dis: 
TILLERLES v. INLAND REVENUE CoMks., 
[1930] S.C. 87K; 15 Tax Cas. 613.—- 
SCOT. 


The 
put into 


VoL XXVIII—Income Tax. Cases 99f—104. 


not profits or gains arising from any trade, 


rofession, or vocation exercised in the 
nited Kingdom; that they were profits 
or gains arising from property in the United 


Kingdom; & that the non-resident authors 
were assessable in the name of the co. under 
rule 5 of the General Rules. At a further 
hearing the Comrs, held that the assessments 
should be under Case VI. of Sched. D, & 
they should be in the amount of the royalties 
less the agents’ commission & incidental 
cxpenses, so far as they related to the 
royalties brought into charge, & not, as con- 
tended on behalf of the revenue, without any 
such deduction. Both parties appealed :— 
Held: that the royalties were annual profits 
or gains arising from property in the United 
Kingdom & so were assessable under Sched. 
D; & that allowance should be made in the 
assessments for the expenses indicated.— 
Curtis Brown, Lrp. v. JARVIS; JARVIS v. 
Curtis Brown, Lrp. (1929), 14 Tax Cas. 
744; 73 Sol. Jo. 819. 


99k. Purchase of bonds cum coupon & simul- 


100. 


| 104, 





6d. Damages for fuilure to repatr ship 
within specified period--Bascd on losa 
of profis.§— Shipowners purchased 
ship secondhand, which Ha eid OxX- 
VCase 

the 


OO EN Hee ENCE AEE a ene a eRe ES te eB” 


& ough), not, | 


taneous sale ex coupon—-Tax deducted from 
interest---Whether balance assessable.]---A 
financial trust co. purchased Treasury bonds 
cum coupon & simultancously sold the same 
amount of bonds ex coupon. They cashed 
the coupons next due to be paid, receiving 
the interest due, less income tax, which was 
deducted under Sched. C:—Held: the co. 
were not bound to bring the balance of 
interest into account as a prollt or gain 
taxable under Sched. D.—THOMPSON  v, 
Trust & LOAN Co. OF CANADA (1931), 100 
I. J. K. B. 622; 47 V'. L. R. 525. 

Add. Annotations :-—Consd. I. KH. Comrs. v. 
Forth Conservancy Board, [1929] A. C. 213; 
Leeming v. Jones (1929), 14h I. TW. 472. 
Refd. Forth Conservancy Board v. J. HR. 
Comrs., [1931] A. C. 540. 

Add. Annotations :--Consd. I. R. Comrs. v. 
Korth Conservancy Board, [1929] A. C. 213. 
Apld. Forth Conservancy Board ». I. lh. 
Comrs., [1931] A. C. 640. Refd. Brighton 
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the Jand free of cost to applt. on the 
premises. The 60. covenuntad to 
commence & coutinue oe opera- 
tons, &, on discovery of ofl, to instal 
inachinery for ara it, ole. It 
atruck ofl, sold all the of] produced itn 
1927, & paid to applt., as belug the 
royalty under tho agreement, one- 
tenth of the gross proceeds thereof. 
The question now in issue was whether 
vr uot applit., iu respect of the amount 
sO recelved by her as royalty, was 
or income 
tax under Ineome War Tax Act, 1917 
(Dom.), a4 amended. Applt. was not 
0 dealer iu or in the business of buying 


a 


wah im- 


hands of 


for storage, customers should pay to 
the co. a sum caleulated hy taking a 
fixed rentcharge per cask of whisky 
for each week of storage, less a 
deduction for any deficiency due to 
leakage. The deduction for  de- 
ficiencies could not be ascertained 
until the casks were rumoved at the 
conclusion of storage, &, until then, no 
sum was demandahble from customers. 
The Revenue maintained that, in 
estimating the co.’s profits é& gains for 
purposce of income tax, the weekly 
rent charges fell to be treated as 
profits accrul week by week, &, 
subject to an allowance being made for 
the deficiencics as ultimately ascer- 
tained, should be brought Into account 
as profits of the year in which they 
accrued : : the profits from 
storage contracts were neither carned 
nor ascertainable untill those contracts 


; 7.8. 


-—Held : 


shipbnilders to curry out the repairs, 
but they failed to complete the repairs 


until five mouths after the expiry of | 


the pertod specified in their tender. 
Tbe owners having claimed as damages 
a sum based on the estimated profits 
which 
during the five months 
wtimately com romiscd by a payment. 
of 43,000 :--Ield: this sum = = con- 
stituted 
were Hable to Income tax, In respect 
that it was compensation for the loss 
of trading. profits, not for injury to # 
capital asset.-—-BURMAN STEAM SHIP 
Co. v. INLAND REVENUE Cou MRs., 
{1931} 8. C. 156.—8COT, 


$0. Royalty.}-—Applt. sold to @ cu. 
land, inchiding minerals, for oa cash 
sum, sharcs in the cu., & a royalty, 
so called, reserved of 10 per cent. of 
all oil, etc., produced & saved from 


7 


the ship would have eurned | 
the claim was | 


rofits on which the owners ; 


& selling of} Jands or loases i /leld : 
applt. was net so assessable. SVOON KK 
o. MINISTER OF NATIONAL TLEVENUK, 
3D. 1. FR. 186; 


fIMSEI S. CL. Tt. soo, 


 revsg., (1931) 1 D. i. dt. 7235 (1950), 


| 
| 
! 


qe rene e- 


| 
ansesHable by the Crown 
| 

| 


Kx. (. R. 229. CAN, 


sf. Payments by insurance company 
for losa of profita d& fired charqes.|—~ 
BrinsHh COLUMBIA Fin & CEDAR 
LUMBER Co... Etp. ©. MINISTER OF 
NATIONAL REVENUR, [1950] Ex. C. Tm. 


59. CAN. 


PART V. SECT. 1, SUB-SECT. 2. 


sc. Transmission of electricity & 
supply of air through plpes.}--Held : 
the co. did not carry ou the business 
of ‘* manufacturer "’ within Assessment, 
Act, 8. 10 (1) (d@).—Re COLEMAN & 
Nor. Ont. Licgat & Powrr Co. (1927), 
60 0. L. Rt, 403.-~CAN, 

31 


Cases 104—114b. ENGLisH anD Empme Dicxst Supplement. 


College v. Marriott, [1926] A. C. 192; 
Salisbury House Estate v. Fry (1929), 98 
L. J. K. B. 722. 

104a. Government grant to dock company.}— 
Where a dock co. had received a Govt. grant 
equivalent to half the interest on certain 
loans to the co. for a period of two years, 
the grant being made to assist the co. in 
carrying out useful work for the relief of 
unemployment :—Held: the grant was 
capital & was not liable to income tax.— 
SEAHAM HARBouR Dock Co. v. CROOK 
(1930), 47 T. L. R. 23,C. A. affd., 48 T. LR. 
91; 75 Sol. Jo. 830, H. UL. 

104b. River dues—-Surplus income applicable in 
discretion of Conservancy Board.|—A con- 
scrvancy board was established by statute to 
preserve & improve a river & firth & to 
control the navigation therein. Its members 
were appointed or elected by local authori- 
ties, Govt. departments, railway cos. & ship- 
owners. It possessed wide powers to dredge, 
light, buoy & otherwise improve the naviga- 
tion of the river, & it was empowered to levy 
dues on vessels entering the river or firth. 
These dues constituted its sole revenue, & 

* were directed by statute to be applied to the 
oses of the undertaking as the Board 
might determine :—Held: the board ‘was 
assessable to income tax on the surplus 
revenue arising from these dues under 
Case VI. of Sched. D of 1918 Act.—ForrH 
CONSERVANCY Boar. v. INLAND REVENUE 
Comrs., [1931] A. 0. 540; 100 L. J. P.C. 193; 
145 lu T. 121; 95 J. P. 160; 47 T. Ll. 
429; 75 Sol. Jo. 359; 29 L.G. R. 541, H. L. 

112. Add. Annotations :—Distd. Forth Con- 
servancy Board v, I. It. Comrs., [19381] A. C. 
540. Refd. I. R. Comrs. v. Forth Con- 
servancy Board (1928), 14 Tax Cas. 709. 

112a. Company-——Carrying on several businesses.}— 

co. may carry on more than one trade 
within 1918 Act, Schedule D., Case I. 
Whether the activities of a co. constitute one 
business or two separate businesses is a 
question of fact.—ScaALEs v. THOMPSON 
(GEORGE) & Co., Lrp. (1927), 188 L. T. 331; 
13 Tax Cas. 83. 

118. Add. Citation :—10 Tax Cas. 29. 

Add. Annotations :—Expld. Leeming v. Jones 
(1929), 141 L. T. 472. Distd. Jones v. Leeming, 
11930] A. C. 415. Refd. J?e Bankruptcy 
Notice (No. 292 of 1928) (1928), 44 I. L. R. 
533; I. R. Comrs, v. liysaght, [1928] A. C. 
234; Rees Roturbo Development Syndicate 
v. 1. R. Comrs., Rees Roturbo Development 
Syndicate v. Ducker (1928), 138 Tax Cas. 366; 
Forth Conservancy Board v. I. R. Comrs., 
[1931] A. C. 540. 

114. Add. Citations: — [1027] A. C. 312; 96 
L. J. K. B. 379; 1386 L. T. 580; 43 T. L. RB. 
116; 71 Sol. Jo. 18; 11 Tax Cas. 297, LI. L. ; 
affg., [1926] 1 K. B. 550. 

Add. Annotations :-——-Refd. Kirke’s Trustees 
v. I. R. Comrs. (1926), 186 L. T. 582; Nesbitt 
v. Mitchel (1926),.11 Tax Cas. 211; Con- 
stantinesco v. R. (1927), 11 Tax Cas. 730; 


Devon Mutual Steamship Insce. Assocn. v. | 


Ogg (1927), 138 Tax Cas. 184; 1. R. GComrs. vz. 
Newcastle Breweries (1927), 12 Tax Cas. 927; 
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PART V. SECT. 2, SUB-SECT. 1.—A. 
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ment of the municipal golf courses | GOLF CouRsE COMMITTEE v. INLAND 
was oa trade or business the profits of | REVENUE Comma., {1929} S. C. (Ct. of 
which were assessable to income tax | Sess.) 419.—SCOT, 


Rees Roturbo Development Syndicate v. I. R. 
Comrs., Rees Roturbo Development Syndicate 
v. Ducker (1928), 13 Tax Cas. 366; Jones v. 
Leeming, [1930] A. C. 415; Taxes Comrs. v. 
British Australian Wool Realization Assocn., 
Ltd. (1930), 47 T. L. R. 67. 


‘*Turning over ’’ cotton mills.|—During 
the boom in the Lancashire cotton trade in 
1919, applt., with other persons, engaged in 
the operation known locally as ‘‘turning over”’ 
a cotton mill, i.e. acquiring a controlling in- 
terest in the mill, organising its administra- 
tion & finances, & reselling it to a new co. 
The operation was successful & applt. joined 
other syndicates, composed partly of the 
same persons engaged in ‘‘turning over ”’ 
three other mills. In each case a profit 
resulted to appit. On Mar. 24, 1923, the 
additional comrs. for the division in which 
applt. resided signed the book containing an 
estimated assessment upon applt. to income 
tax under Schedule D. for the year 1919-20. 
The book was not delivered to the general 
comrs. until Apr. 18, 1923 ; notice was given 
to applt. on May 5, 1923, & the assessment 
was signed by the general comrs. on Sept. 5, 
1923 :—Held: (1) though each adventure 
of ‘‘ turning over’’ a mill, taken singly, was 
not a trade, but a capital transaction, yet 
the succession of such adventures, in each of 
which applt. took part, might constitute the 
carrying on of a trade, & the Special Comrs., 
on an appeal against the assessment, were 
not estopped by their previous decisions 
from reconsidering the whole of the facts, & 
finding that applt. was carrying on a trade, 
on the profits of which he was liable to 
income tax; (2) the assessment was made in 
time, having been made when it was signed 
by the additional comrs. within the three 
years allowed by 1918 Act, s. 125 (2), & the 
subsequent steps need not be within that 
time.—PickFonD v. QUIRKE, PICKFORD v. 
INLAND REVENUE Compas. (1927), 138 LL. T. 
500; 44 T. L. R. 153 13 Tax Cas. 251, C. A. 





114b. -——— Isolated transaction—Assignment of 


option.}—Resp. joined with three other persons 
in obtaining an option to purchase a rubber 
estate in the Malay Peninsula. As the 
estate was too small for resale to a co. for 
public flotation, they acquired a further 
option to purchase an adjoining estate. 
Ultimately the two estates were sold to a co. 
at a profit. Kesp. having been assessed to 
income tax on & sum representing his net 
share of the profit appealed. The Comrs. 
found that resp. acquired the property or 
interest in the property with the sole object 
of turning it over again at a profit, & that he 
at no time had any intention of holding the 
property or interest as an investment, & 
confirmed the assessment. They subse- 
quently found, on the case being referred 
back to them, that the transaction was not 
a concern in the nature of trade :—Held: 
having regard to the finding of the Comrs. 
that the transaction was not @ concern in 
the nature of trade, & to its being an isolated 
transaction of purchase & resale of property, 
the profits arising therefrom were not in the 
nature of income but were an accretion to 





110 i. ha fe ee ne etstlora 
for use of links.}—-Held: the manage- | under Sched. D., Case I.—-CARNOUSTIR 


8 


capital, & were therefore not subject to tax 
under 1918 Act, Sched. D, Case VI.—Jones 
v. LEEMING, [19380] A. C. 415; 99 L. J. K. B. 
.318; 143 L. T. 50; 46 T. L. R. 206; 74 
Sol. Jo. 247; sub nom. LEEMING v. JoNEs, 


15 Tax Cas. 333, H. L. 


116a. Company letting out offices— Rents & 
profits from contracts for services.]—A co. 
formed to acquire, manage, & deal with a 
block of buildings let out the rooms as 
unfurnished offices to tenants. 
provided a staff to operate the lifts & to act 
as porters & watch & protect the building. 
The co. also provided certain services, such 
as heating & cleaning, for the tenants if 
required, at an additional charge. 
of the four years ending April 5, 1925, 1925, 
1927, & 1928 the co. was assessed under 
Sched. A to income tax on the gross value of 
the building as appearing in the valuation 
list under the Valuation (Metropolis) Act, 
The co. admitted its liability 
to be assessed in respect of its profits from 
the services supplied to the tenants under 
Sched. D, but the Crown claimed in making 
the assessn ents under Sched. ID to include 
the rents cl the offices as part of the receipts 
making allowance for tax 
assessed under Sched. A :—Held: 
were profits arising from the ownership of 
land in respect of which the assessment 
under Sched. A was exhaustive, & they 
therefore could not be included 
assessment under Sched. D as trade receipts 
of the co.— I"ry v. SALISBURY House Esratk, 


1869 (c. 67). 


of the trace, 


Lrp.; JONES v. CITy oF 


PROPERTY Co., Lirp., [1930] A. ©. 482; 99 
L. J. KB. 4083 148 1. T. 773 46-7. R. 
336, 3858; 74 Sol. Jo. 282; 15 ax Cos. 266, 
H. 1.3 affg.. S.C. SAnispury House hears, 





119 2. ee Poetry farm.j\— 
LEAN t. INLAND REVENUE, No. 77 |, 
ante.—SCOT. 

sf. Difference in value of slock-in- 
trade on sale of business.J—--Resp. & 
his partner sold their business fo a co, 
They treated their stoek-in-trade as 
being of the value of €43,357. but the 
co. treated it as being worth £58,383 : 
—Held: the difference between the 
tivo sume was not 8 profit derived from 
the business of the partnership, & 
resp. was not assessable for ineouie tax 
in rospect of his share of such difference. 
—Dorennry vr. Comte. or TAXES, [1927] 
A.C. 327; 96L.9.P.C0.453 1361. T. 
706; 43 T. L. 1. 207,.—N.Z. 

sl. Sale by lumber company of timber 
at profit.\— Held not a sale in the 
ordinary course of trading by the co., 
but a sale of part of its capital assets, 
& the amount received was an gti 
tion of capital—A.-G. ror Rrrriay 
CoLuMRIA v. STANDARD LUMBER Co., 
Lrp., [1926] 2 W. W. RR. 167; 36 
B. C. R. 481.~—CAN. 

sm. Purchase, conversion, d> re-sele 
Of ship—Isolated transaction.)--A ship 
repairer, a blacksmith, & a fish sales- 
man’s employee, who had not pre- 
Viously been connected with each other 
in business, bought a cargo steamers, 
Converted it, partly by their own 
labour, into a steam drifter, & sold It 
within four montha of the date of 
urchase at a profit:—-Jleld: the 
ransaction, though fsolated, was the 
carrying on of a trade, the profits of 
Which were assessable to income tax.—- 
INLAND REVENUE Coors. v. Livinc- 
STON, [1927) 8. C. 251; 11 Tax Cas. 
538.—SCOT. 


en. Carrying on a trade—Whal 
amounts to-—Question of law.}—The 
uestion whether a taxpayer in buying 
selling land was carrying on the trade 


eee en ree 
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123. 
Co. 


118. 


120. 


121. 
122. 
| 


The co. 


For each 


vt. 


the rents 


in the 


LONDON JRKAL 
59. 
vas. 21S. 


ed cere ne = em es cee eee 


Annotations Consd. Vases Corrs. v. 
Wool Kealization Assoco., Ltd. (hus), £7 Po dh. i. 57. 


125. Add. Annotation :---Refd. 
Yorkshire Agricultural Soc. ()927), 44 T. 1. BR. 


127. Add. Citations :—-96 La J. KB. 356 


Cases 114b—127. 


Lrp. v. Fry, [1930] 1 K. B. 804, C. A.; & 
Ciry oF LONDON REAL PROPERTY Co. v. 
JONES, 45 T. L. R. 578, C. A. 


Annotations :—-Consd, Collyer v. Hoare & Co., [1931] 1K. B 
Refd. {. Rt. Comrs. v. Scottish Central Klectric Power 
(1931), 145 L, ‘'T. 169, 


Add. Annotations :-—Consd. Leeming v. Jones 
(1929), 141 L. T. 472. 
v. Bassom, Derby v. Bassom (1926), 185 L. T. 
274: 1.R. Comrs. v. Lysaght, [1928] A. C. 234. 
Add. Annotations :--As to (2) Consd. Alabama 
Coal. Tron, Land & Colonization Co. v. Mylam 
(1926), 11 Tax Cas. 232; Leeming v. Jones 
(1929), 141 L. T. 472. 
Development Syndicate v. I. R. Comrs., Rees 
Roturbo Development Syndicate v. Ducker 
(1928), 18 Tax Cas. 366. 
Hall vo J. R. Comes. (1926), 135 Ta. T. 759. 
Add. Annotations :-—-Distd. Alabama Coal, 
Iron, Land & Colonization Co. v. Mylam 
(1926), 11 Tax Cas, 232, 
British 
Assocn., Ltd. (19380), £7 T. L. Wk. 57. 

Add. Annotation :---Refd. Rees Roturbo De- 
velopment Syndicate v. I. R. Comrs., Rees 
Roturbo Development Syndicate ». Ducker 
(1928), 13 Tax Cas. 866, 

122a. --— Managing trust lands for benefit of 
holders of Alabama bonds.|-—//e/d: a trading 
co., & assessable on profits made 
realisation of such Jands.—ALABAMA COAL, 
Tron, LAND & COLONIZATION Co, rp. v. 
MYLAM (1926). 11 Bax Cas. 232. 


Refd. Jersey’s Exors. 


Refd. Rees Roturbo 


Generally, Refd. 


Refd. ‘axes Comrs. 


Australian Wool Realization 


in the 


British Australian 


1 RR. Comers. v. 


10 Tax 


or business of « Jand jobber so as to ot beld the estate th 192), after which it 


wake the proecceds of auch sales part of 
his gross tinceme is a question of law, 
& an inference drawn by the Special 
Income Tax Ct. from the facts found 
by if does not bind the ct, to which 
aw care bas been stated under s, 60 of 
Act 40 of 19252--INLAND REVENUK 
Come vw. Srorr, [1928] App. D. 252.-~ 
Ss. AF, 


60. Statutory trustees managing recrea- 
tion ground. j--A body of trustees were 
appointed-under a provisional order to 
hold & menage certain land tna burgh 
us w rcereation ground. The trustecs 
were in part elected by the holders of 
season tickets of admission to the 
rround, & in part appointed by the 
town council of the burgh from anrong 
its members, The ground was lald ont. 
in wardens, tennds courts, & bowling & 
putting greens & wax epen to the 
public on pay.sent, admission being 
by season, mouthiy, fornightly, or 
dally tickets. The great majority of 
those admitted were daily ticket 
holders. The revenue of the trustces 
from the sale of tickets exceeded the 
expenses of management i— Jeli: the 
trustees carried on a trade or business, 
& not a mutual assocn. for the benefit 
of ao body of subscribers,—INLAND 
REVENUE COMRS, »,  STONEHAVEN 
RECREATION GROUSD TRUBTEERS. 11930) 
8. C. 206; 15 Tax Cus, 419.- -8COT. 


PART V. SECT. 2, SUB-SECT. 1.— B. 


di. — Formed to acquire eatate-- 
Profit on reenale.\—--A Winited co, was 
formed in 19tf to acquire a heritable 
estate belonging to «a trast, the share- 
bolders being the beneficiaries of the 
trust. The objects of the co., an set 
forth in its memoranduin of assocn., 
included the purchase, development, & 
rale of heritable property. co. 


9 


A A SE er, 


gradually sold) portionr of it. It also 
bought da Tela, & re-sold) im £925, 
another heritable property i- eld > 


fhe eo. was assessable to income tax 
under Sched, D, Case £,, on the protite 
earned on these transactions, in respect 
that they were profits acerting from 
carrying ona trade of buying & selling 
heritable property.— BALQOWNTE LAND 
Trt, Gin: v, INLAND Revenue 
Comna,. (1929) 5. C. 790; 14 Tax Cas. 
G84,--- SCOT. 

d li. «> - Connpany letting flats— 
Sale of flats-. Realisation af caqital.-— 
INLAND REVESUR COMES, © PPYNDLAND 
IXvVERtTMENT Co, Lrp. (1929), 14 Tax 
Cas. 694.--8COT. 

ap. Ayricultural land.|- eld: nas 
the tana had been bought as an 
investment of capital, the profit was 
an anceretion to ce vpltal, & not tax- 
able,--Wroant ev. Dieery Comin. or 
Taxes, (1927) 95. A.8. Rh. 212.-- AUS. 

tq. Profile on re-nale of land Weld: 
the premises were bought with the 
intention of being used fn the business 
of a taflor which applt. was then 
carrying on, & not with a view to profit 
on re-sale, The proper test. Ie whether 
the gain made waar an enlargement of 


! eopital arising from the mere realisa- 


tien of property, or was a vain made in 
husjness operations In the course of 
carrying on a echeme for profit making. 
~ Brown vw. Svar Taxartov Comer, 
(1927). 309 WL A FT, Ti, 30,-- AUS, 

sr. Licensed prenviser—-Sale of interest 
in-- Siam recovered for goodwill. \--The 
amount of the consideration receelwi d 
for the sale of the goodwill of a hotel 
roperty held by the vendor aa lesnee 
2 Income assexun ble to income tax under 
Income Tax Act, 1924, a. 11 (2).— Re 
IncoME Tax AcT oF 1924 (No. 2), 
{1928} 8. R. Q. 333.— AUB. 


Cases 127—196. 
Add. 


128. 
129. 


130. 
131. 


82 Capea sa gS IER Hy WF 


131b. 


Annotations :~~Generaily, Consd. Girls’ 
Public Day School Trust v. Eveaut (1930), 99 
L. J. K. B. 643. Refd. General Medical Council 
vy. I. R. Comrs., English Branch Council of 
General Medical Council v. Same (1928), 97 
L. J. K. B. 578; Stoke-on-Trent Revenue 
Officer v. Stoke-on-Trent Assessment Com- 
mittee & Potteries Electric Traction Co., etc., 

etc. (1980), 148 L. T. 650. 


Add. Annotation :—Refd. Levene v. I. R. 
Comrs., [1927] 2 K. B. 38. 

Add. Citation :—-10 Tax Cas, 424. 

Add. Annotation :—Refd. Levene v. I. R. 
Comrs., [1928] A. C. 217. 

Add. Annotation :—Consd. IJ. R. Comrs. v 
Lysaght, [1928] A. OC. 234, 

Add. Annotationa:—-As to (1) Consd. I. R. 
Comra. v. Lysaght, [1928] A. C. 234 ; Proctor 
wv. Ryall, Ryall v. Proctor (1928), 14 Tax Cas. 
204. Ae to (2) Refd. Fleming v. Wilkinson 
(1925), 10 Tax Cas. 416. Generally, Refd. 
Levene v. I. R. Comrs., [1927] 2 K. B. 38. 


was em- 
loyed by a British co. as general manager of 
th heir sugar estates in Demerara where ‘he 
* lived & where his salary was wholly earned & 
aid. He was in England on leave from 
une to Sept. 1918, & during that time the 
co., at his request, placed to the credit of his 
banking account in England £525, being an 
advance on account of salary falling due 
before Apr. 5, 1919 & an assessment to 
income tax was made upon him for the year 
1918-19 in respect of this sam under Schedule 
T)., Case V. His wife had been for several 
years, & was throughout the year 1918-19, 
the owner of a house in Kent, towards the 
upkeep of which he contributed out of other 
income arising in England, but since Sept. 
1917, she had been mainly living with him 
in Demerara, the house being left unoccupied. 
During his stay in En ear in 1918, applt. 
lived for the most part in hotels & in fact 
spent only one night at the house. 
Special Comrs. having decided that applt. 
was resident in the United Kingdom during 
the year ending Apr. 5, 1919, & that he had 
been rightly assessed to income tax in respect 
of the above sum as having been received 
in the United Kingdom during that year from 
an employment abroad :—Held: inasmuch 
as applt.’s salary was payable in Demerara, 
the sum credited to him in the United King- 
dom must be regarded as remitted to him 
from abroad & as constituting income from 
a foreign possession chargeable under 
Schedule D., Case V.—FLEMING v. WILKINSON 
(1925), 10 Tax Cas. 416, C. A. 
.|-—Consideration of the meaning of the 
expressions ‘‘ resident”? & ‘‘ ordinarily resi- 
dent’ in Income Tax Act, 1918 (c. 40).— 
LEVENE v, INLAND REVENUE Comrs., [1928] 
A. O. 217; 97 L. J. K. B. 8377; 189 L. T.1; 
44T. L. R. 874; 72 Sol. Jo. 270; 13 Tax Cas. 





i EAT? 


T. 12 
Todd, [1929] A. pid. R. v 
Tax Comrs., Ex p. Bohiowuger (1998), 18 


The. 


Enauisy anp Empire Diausr SUPPLEMENT. 
1316. ——.]—No special or technical meaning is 


attached to the terms “resident” & 
‘* ordinarily resident ”’ as used in 1918 Act; 
accordingly the question whether a person 
is “‘ resident” & ‘ ordinarily resident’’ in 
the United Kingdom for the purposes of the 
Act is essentially a question of fact for the 
ai 

a rson is ordinarily resident in a country 
for income tax purposes, if his residence 
there is not casual or uncertain, but is in the 
ordinary course of his life.—INLAND REVENUE 
Comns. v. Lysacut, [1928] A. C. 284; 97 
L. J. K. B. 385; 189 L. T. 6; 447. L. RB. 
374; 72 Sol. Jo. 2703; sub nom. LYSAGHT 


vw. INLAND REVENUE Comrs., 13 Tax Cas. 


511, H. L. 
—Consd. Morley v. Lawford & Co. (1928), piso 
5; Kgy vee Delta Land & Tavestment 

. St. Marylebone Thooiie 
ax Cas. 746 
-]—INLAND REVENUE Comms. v. ZORAB 
(1926), 11 Tax Cas. 289. 





Annotation :—Refd. I. R. Comrs. v. Brown (1926), 11 Tax 
Cas. 292. 


181e. ——-.]— INLAND REVENUE ComRrs. v. BROWN 


(1926), 11 Tax Cas. 292. 


181f. Trade carried on by sales agent for foreign 


countries of manufacturers in United King- 
dom.}]—Applt. entered into separate agree- 
ments with each of a number of manu- 
facturers in the United Kingdom, under 
which he was appointed as their sales agent 
in specified ‘‘ agency districts ’’ in countries 
out of the United Kingdom, undertaking 
generally (inter alia) to promote in the 
district the sale of the manufacturer’s goods. 
The manufacturers supplied advertising 
material but all other expenses were met by 
applt. out of his remuneration, which con- 
sisted of commission only, based on the net 
cash received by the manufacturer in respect 
of all goods shipped to the relative agency 
district, with a small guaranteed minimum. 
The whole of the commission was paid into 
an account in a bank in England. Between 
Nov. 16, 1916, & June 16, 1923, applt. was 
in the United Kingdom for the following 
periods only: Apr. 14, 1919, to Aug. 10, 
1919; July 26, 1920, to Nov. 22, 1920; 
Dec. 20, 1921, to Apr. 12,1922. He returned 
to England again on June 16, 1923. When 
in England epplts visited the ‘manufacturers 
with whom he was under agreement, to 
discuss business matters & to receive instruc- 
tions. He lived, when in England, at a 
my ha re ty of his wife, in which his 
hildren lived continuously :— 
Held : nie ‘trade was at least in part carried 
on in the United Kingdom & that the 
assessments should be confirmed.—SPIErs v. 
MACKINNON (1929), 14 Tax Cas. 386. 


182. Add. Annotation :—Refd. ed (London) v. 


Lethem, Muller (London) v.,I. R. Co 


MmPs., 
(1927) 1 K. B. 780. 


486 H. L. 186. Add. Annotations :—Apprvd. Egyptian Delta | 
“Be Gd er Rage Ops ok ais | AU” nates, Pot inate at 
Gorpt. (1929), 98 L. J. K. B. 693. Ch. 863. 


PART V. SECT. 2, SUB-SECT. 3.—B. 
st. General rule.}— A partnership 
resides, for purposes of income tax, 
at the "place hare Ite real business is 
carr on; & the pos Pt pening is 
carried on where the 
ment & contro 
business actually abides. There may 


trol of the whole oof ite 


be two such places of residence, but the 
suggested second residence must not 
merely heve a delegation of the manage- 
ment of some portion of the er- 
ag? business, however extensive, but 
elegation See Doe of the 
managemen oe business as a W 
The esting as to whore the individual 


10 


parties actually have their 
of residence is 


INoome Tax Comer. v. T. 8. 
TANJORE aT pr teets o 


Fre, 
(1927), 
I. L. R. 50 Mad. 847, 


189. Add. Annotations :—As to (1) Distd. Noble v. 

R. 102. Consd. 
Fry v. Burma Corpn. (1929), 98 L. J. K. B. L. 
693. Generally, Consd. Egyptian Delta Land 
& Investment Co. v. Todd, [1929] A. C. 1. 

140. Add. Annotation :—As to (1) Refd. Cockerline 
(W. H.) & Co. v. I. R. Comrs. (1930), 47 


Mitchell (1926), 43 T. L. 


T. L. R. 18. 


141. Add. Annotation :—Refd. Egyptian Delta 
Land & Investment Co. v. Todd, [1929] A. ©. 1. 
142, Add. Annotations :—-Consd. Fry v. Burma 
Corpn. (1929), 98 L. J. K. B. 693. Refd. 
Proctor v. Ryall, Ryall v. Proctor (1928), 
Egyptian Delta Land & 
Investment Co. v. Todd, [1929] A. C. 1. 


142a. —— . By resident director under power 


14 Tax Cas. 204; 
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Ch. 863. 


Cas. 565, 


of attorney——Profits retained abroad.]—Applts., K. B. 56. 


insurance & reinsurance brokers & agents in 
London, had an office in Paris for the purpose 


of direct insurance on behalf of cos. for which A.O 


they acted as agents, & applts. in some cases 
represented the same cos. in London & in 
aris. A resident dircctor of applits. had the 


160. 
A.C. 1. 


sole conduct of the Paris business under a 


rower of attorney. The results of the Paris 
usiness wer} incorporated in applts.’ balance- 
sheets, but no part of the French profits was 
remitted to London :—-Held: as the power 
of attorney did not, except as against third 
parties, divest the directors in London of 
their power of control over the French busi- 
ness, applts. were assessable to income tax 
rofits, including those 
of the Paris office.--NosBin (B. W.), Lrp. v. 
MrrcnugeL, (1926), 43 T. L. R. 102. 


144, Add. Annotations :—-Expld. Egvptian Delta 


on the whole of their 


Land & Investment Co. 
A. C. 1. 
{[1926] Ch. 863. 





44a. ——.|—-A co., which is registered in 
England but carries on its real business 
abroad, does not necessarily reside in 
England, so as to be liable to income tax, 
because it is obliged by law to perform in 
England certain duties which cannot. be 
performed abroad, such as having a registered 
office & keeping a register of shareholders. 
For income tax purposes a co. resides where 
its real business is carried on.—-~HGYPTIAN 
DectaA LAND & INVESTMENT Co., Lrpb. v. 
Topp, [1929] A.C.1; 98 L. J. K. B. 1; 140 
L. T. 50; 44 T. L. R. 747; 72 Sol. Jo. 545 ; 
sub nom. Topd v. EGYPTIAN DELTA LAND & 
INVESTMENT Co., Lrp., 14 Tax Cas. 119, 


de 


145. Add. Annotation :—Aa to (1) Consd. Egyptian 
Delta Land & Investment Co. v. Todd, (1929) 


A.C. 1. 
153. Add. Annotation :—Refd. 


Soc. (1917), 12 Tax Cas. 1. 


ee 


PART V. SECT. 2, SUB-SECT. 2.—-C. 

144 i. Registered office in Enylund-— 
Business & manayement abroad 
General control by English office— Dual 
residence. |—A oO. can carry on business 
in more places than one, & in places 
whore it does not. reside. 

Three railway cos. were incorporated 
in England. A. co. owned a line of 
railway erate wally: in ae 


aE sir oneuis - . a line 
ua w ortuguese E 

Africa with the exception of six miles 
situate in Southern Rhodesia, & C. oo. 
owned a line situate wholly in Southern 


Refd. Baelz v. Pubiic Trustee, 


I. R. Comrs. v. | 
Cavan Central Co-op. Agricultural & Dairy | 


Land & 
A.C. |. 


168. Add. 


WW a 
a da, 


[1929] 


Land & Investment Co. v. Tod 
Mentd. Baelz v. Public Trustee, [1926] 


159. Add. Annotation :—Consd. Beg 
Land ; & Investment Oo. 


164. Add. Annotation :—Refd. 
Investment Co. 


Eccott, [1926] A. C. 
Scanlan, Neilsen, Andersen v. Collins, Muller 
(London) v. Letbem, Muller (London) v, IT. ht. 


155. Add. Annotations :—Apld. Eeyptian Delta 


[1929] A. O. 


156. Add. Annotation :—Consd. Michael Faraday, 
Rodgers & Hiller v. Carter (1927), 11 Tax 


157. Add. Annotations :—As to (1) Refd. Rees 
Roturbo Development Syndicate ». I. R. 
Comrs., Rees Roturbo Development Syndi- 
cate v. Ducker (1928), 18 Tax Cas. 366. Ae 
to (2) Consd. Egyptian Delta Land & Inveat- 
ment Co. v. Todd, 

Refd. I. R. Comrs. v.: Cavan Central Co-op. 
Agricultural & Dairy Soc. (1917), 12 Tax 
wig 1; Lysaght v. I. R. Comrs., [1927] 2 


[1929] A. 0.1. Generally, 


tian Delta 
v. Todd, [1929] 


Add. Annotation :—Consd. Egyptian Delta 
Land & Investment Oo. v. 


odd, [1929] 


Keyptian Delta 
v. Todd, [1929] 


166. Add. Annotations :---Refd. Maclaine v. Eccott, 
f1926] A. CC. 
Collins, Tarn v. Scanlan (1926), 185 TL. T. 
744; Whitney v. 1. Kh. Comra., [1926] A.C. 875 
Belfour ». Mace (1928), 188 J.. T. 8388; 1. R. 
Oomrs. v. Pakenham, I. R. Comrs. v. Long- 
ford, [1928] A. C. 252. 


Annotutions :---Consd. 


424; Nielsen, Andersen v. 


Maclaine — v. 


AZ4. Apld. Tarn v. 


Comrs. (1927), 44 1. 1. BR. 53. Refd. Lysaght 


168a. 





Hull, 


the 


v. 1. R. Comrs., [1927] 2 WK. B. 55. 


Foreign shipping company.]—~(1) With 
a view of avoiding delay in bringing before 
the ct. revenue appeals on cases stated by the 
General or 
points of argument need not be delivered & 
the case may be set down by either party. 
(2) A Danish co. & an English co. established 
a line of steamera between Copenhagen & 
& the English co. were appointed 
exclusive agents for the Danish co. at Llull. 
The English 
this end, quoted rates, accepted consignments 
of goods & put them on board the steamers of 
Danish co. 


Special Comrs., henceforwurd 


co. controlled the freights at 


The bills of lading were 


signed ‘‘ for the master’? by one of the 


Hhodesia. C. co. had ite head office 
& general control in England, but also 
had officos in Buluwayo, where a 
general manager & staff conducted & 
managed the e. C. co. worked the 
lines of A. co. & B. oo. as one with its 
own, & the three cos, shared the profits 
& Josses of the juint venture upon 4 
specified basis:-—-Held: <A. co. & 
. co. were in partnership with C. cu. 
& the partnership business was carrie 
on within Southern Rhodesian territory 
by the Iutter oo. within Southern 
Rhodesia Income Tax Ordinance 20 of 
1915.—Kuopssia Rys. v. Comi. OF 
Taxes, (1925] App. D. 138.—S8. AF. 


il 


English co.’s clerks. 
lected the freights for outward bound goods 
& any other moneys due from the con- 
signors, & remitted what was due to the 
Danish co. 
ments to income tax for the four years ended 


The English co. col- 


On an appeal against assess- 
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sx. Sualury curned & received in 
Canada by person reatding in foreign 
country. }—Tleld : such person wae not 
assessuble by the corpn. of the clty 
where he earned his salary.--/te Fox 
& WINDSOR Compn. (1925), 57 0. L. WR. 
243.—CAN. 


sy. Royalties recetved in Canada by 
patentee residing in foreign couniy 
Heli: the patentee was chargeabia.— 
Ite Pork ALLIANCE Corp., Lrv., (1926) 
4 D. L. R. 1152.—-CAN. 


Apr. 5, 1918-1916 of the English co. as 
agents for the Danish co. :—Held: on the 
pacie of Erichsen v. Last, No. 168, the 

anish co. exercised a trade in the United 
Kingdom to the extent to which goods 
were taken on board their ships at Hull for 
carriage elsewhere, & this trade was carried 
on by the British co. as their regular agents. 
Therefore, the Danish co. were assessable to 
income tax in the name of the British co. for 
the three years ended Apr. 5, 1915, under 
1842 Act, s. 41, in respect of the profits 
arising from such trade, so far as regards 
freights collected by the British co. in respect 
of such goods, & for the year ended Apr. 6, 
1916, under 1842 Act, 8. 41, as amended by 
Finance (No. 2) Act, 1915 (c. 89), s. 31, in 
respect of all the profits arising from such 
trade, whether the freights were collected 
by the British co. or not. 

(8) Two Dutch shipping companies owned 
four steamships known as the Batavier Line 
which traded regularly between Rotterdam 
& London. A Dutch firm, W. & Co., were 
the directors & had the management & con- 
trol of both companies. & were also the 
shipping agents of both companies. By gn 
agreement in 1899 made between the Dutch 
firm & one of the cumpanies the firm were 
authorised to appuint sub-agents, where 
they deemed it necessary. In 1904, & again 
in 1916, the Dutch firm appointed applta. sule 
agents in London of the Batavier Line & 
thereafter appits. did all that was required 
to be done in connection with the ships 
of the Batavier Line in London. Assess- 
ments to income tax having been made on 
appits. as agents of the Dutch companies 
in respect of the profits of their business of 
shipowners :—Held: the Dutch companies 
were exercising uw trade in the United 
Kingdom, even assuming that the Dutch 
firm, in appointing applts. as agents, acted 
as shipping agents & not as directors, they 
nevertheless constituted applts. direct agents 
of the two Dutch companies in London.— 
TARN v. SCANLAN, NIELSEN, ANDERSEN & 
Co. v. CoLLins, MuLLER (W. H.) & Co. 
oe v. LETHEM, SAMD v. INLAND 
{EVENUE Comms., [1928] A. C. 34; 97 L. J. 


a = ee 


Cases. 168a—178a.° ENnouiso anp Empree Digest SuPPLEMENT. 


K. B. 267; 188 L. T. 241; 44 T. L. R. 53; 
71 Sol. Jo. 1002; 18 Tax Cas. 91, 126, H. L. 


Annotations :—Reid. Belfour v. Mace (1928), 138 L. T. 338; 
Calico Printers’ Association, Ltd. v. Barclays Bank (1931), 


145 


LL. T. 51. 


169. Add. Annotations :-—As to (2) Refd. Whitney 


170. 
172. 


173. 


173a. —— 


vy. I. R. Comrs., [1926] A. C. 87; Belfour wv. 
Mace (1928), 188 L. T. 338; I. R. Comrs. 
at ee I. R. Comrs. v. Longford, [1928] 


Add. Annotation :—Refd. Belfour v. Mace 
(1928), 138 L. T. 338. 
Add. Citations :—[1926] A. C. 424; 95 


L. J. K. B. 616; 135 L. T. 66; 10 Tax Cas. 
481. 


Add. Annotations :—As to (2) Apld. Tarn v. 
Scanlan, Neilsen, Andersen v. Collins, Muller 
(London) v. Lethem, Muller (London) ». I. R. 
Comrs. (1927), 44 T. L. R. 53. Generally, 
Refd. I. R. Comrs. v. Pakenham, I. R. Comrs. 
v. Longford (1927), 96 L. J. K. B. 882. 


Add. Annotations :—-As to (1) Refd. Nielsen, 
Andersen v. Collins. Tarn v. Scanian (1926), 
135 L. T. 7443; Muller (London) v. Lethem, 
Muller (London) v. I. R. Comrs., [1927] 1 
K. B. 780. As to (2) Apld. Gavazzi v. Mace, 
Gavazzi v. I. R. Comrs.. Bovd v. Stephen 
(1926). 185 L. T. 634. Folld. Belfour v. Mace 
(1928), 1388 L. T. 838. 


C.if. & consignment business. }]— 
Applt. acted as representative of an American 
co. in connection with the sale of the co.’s 
products in L. & in the Nerth of England 
generally. There was no written agreement 
defining his position. The business was 
carried onin two ways: (a) ‘ C.i.f. business.”’ 
An offer to buy bacon or hams at prices 
stated by the bidder was received by applt. & 
cabled to the co. If the co. accepted it they 
cabled to applt. accordingly who notified the 
bidder, usually first by telephone & later 
in writing. The written acceptance sent to 
the bidder represented the transaction as a 
purchase by applt. for the bidder from the 
co. Applt. received neither the goods nor 
documents relating to them nor did he 
collect any moneys. Ile was paid a com- 
mission on all orders originating in his 
‘* territory.’’ (6) ‘‘ Consignment business.”’ 
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sa. Realisation of wool by Imperial 
Goavernment---Whether profits carned in 
Victoria.j—Vursuant to an agreement 
between the Imperial & Commonwealth 
Governments, resp. ¢o. Was iIncor- 
pee in 1920 in Victoria, with a 
road office at Melbourne, for the 
purpose of selling the uudisposed of 
surplus of wool acquired for the war, 
& distributing the proceeds. Tho 
Commonwealth Govt. transferred to 
the oo. ita undivided half of the 
Australian wool & in cash its share of 
profits already realised, in considera- 
tion of the issue of priority wool 
certificates & fully-paid shares to its 
noniuness, the wool suppliers. The 
co. alao agreed with the Inperial Govt. 
to sell on its behalf for a commission 
all the rest of the wool,. whether 
Australian or not. The wool was all 
sold during the oars 1921 to 1924; 
the co. had no other dealings In wool. 
The contracts of salo were made, & 
deliveries & payments thereunder 
took place, outside Australia. The 
Pp of the half share of the 
Australian wool araely exceeded the 
suin at whioh it been taken into 
the books of the co. The priority wool 
certificates wore redeemed, & the wholo 


of the capital credited as paid on the 
shares was paid off under successive 
schumes sanctioned by the ct.; thero 
remained a large surplus in the hands 
of the liquidator of the co. Asscss- 
ments were made upon the co. under 
the Income ‘Tax Act, 1915, of Victoria, 
in respect of proportions of the surplus 
proceeds of sale & of the commission 
earned. The co. raised objections 
thereto, & a special case was stated : 
-—HIeld: (1) the surplus —sresulted 
merely from the realisation of capital 
assets, & thereforo no part of it was 
income chargeable to tax under sect. 35 
of the Act; (2) no part of the surplus, 
or of the commission, was a profit 
“earned in or derived in or from 
Victoria”? so as to be chargcable to 
tax under that sect.—TaxEs CoMR. tv. 
BrRrTIaH AUSTRALIAN WOOL REALIZA- 
TION ASSOON., Lrp., [1931] A. C. 224 ; 





100 L. J. P, C. 28; 144 L. T. 314, 
P, C.—AUS. 
sb. Whether profiis carned in 


Queensland.}—As the general scheme 
of the Queensland Income Tax Act 
of 1924 bases Hability to tax there- 
under upon the source of the income, 
not the residence of the taxpayer, 
boing in Queenstand, & as the power 
of a legislature to tax property, 
whether real or personal, is ted 


12 


territorially, sect. 10 (2) of the Act, 
which purports to tux profits arising 
from the sale of ‘ any ‘personal pro- 
perty whatsucver,” applies only to 
personal property in Queensland ; 50, 
too, para. (ii) (0’, which was added to 
sect. 10 (2) by an amending Act of 
1926, & purports to tax money reecived 
from aco. in respect. of ahares issued in 
circumstances stated in para. (11) (a), 
cannot be construed as referring to a 
co. Which docs not curry on business, 
or possess assets, or derive its profits 
from a source in Queensland. 
quently, a wool grower resident in 
Queensland is not Hable to income tax 
under sect. 10 (2) of the above Act in 
respect. of sums received by him as a 
shareholder in the British Australian 
Wool Realization Association, Ltd. 
Further, the excess of the sums 60 
received over the market value of the 
shares when issued cunnot be treated 
as an addition to the profits of the 
shareholder's business, because income 
tax having been paid by him upon the 
shares When issued they ecame 
property with ita own incidence, if 
any, to tax.--TaxEs ComMR. vt. UNION 
TRUSTEE Co. OF AUSTRALIA, LTD., 
[1931] A. C. 258; 100 L. J. P. ©. 31; 
144 L. T. 326; 47 T. L. R. 203, P. C. 


— 


onse- 


Consignments were sent by the co. to appt. | 
to be sold on its behalf. They were sold by 
auction. The bills of lading were made out 
toapplt. Hecollected the proceeds of the sales 
& was responsible for bad debts. He was | 
paid the usual agency commission for such | 
business :—Held: the co. exercised a trade | 
within the United Kingdom.—Rowson 1. | 
STEPHEN, Rowson v. INLAND REVENUE | 
Comers. (1929), 14 Tax Cas. 543. 

Add. Citations :—affd. (1928), 138. L. T. 338; 
13 Tax Cas. 539, C, A. 

Add. Citations :—sub nom. GAVAZZI v. MACE, 
GAVAZZI v. INLAND REVENUE Comrs.. Boyp 
(T. L.) & Sons, Lro. v. Sreruen, 135 L. T. 
634; 10 Tax Cas. 698. 


Add. Annotation :—Consd. Belfour v. Macc | 








178. 
179. 


(1928), 188 L. T. 338. 

Add. Annotation :—Refd. Muller (London) v. 
Lethem, Muller (London) v. I. R. Comrs., 
[1927] 1 kK. B. 780. 

Add. Citations :—({1926] A. C. 424; 95 
ret K. B. 616; 135 L. T. 66; 10 Tax Cas. 


Add. Annolutions :—As to (2) Consd. J. R. 
Comrs. v. Pavenham, I. R. Comrs. v. Longlord 
(1927), 06 L. J. K. B. 882. Apld. Tarn v. 
Scanlan, Neilsen, Andersen v. Collins, Muller 
(London) v. Lethem, Muller (London) v. I. Be. 
Conirs. (1927), 44 T. L. R. 53. 


Add. Annotations :—-As to (1) Consd. Belfour 
v. Mace (1928), 188 L. T. 338; Tarn v. Scanian, 
Nielsen, Andersen v. Collins, Mwler (london) 
v. Lethem, Same v. I]. R. Comrs., [1928] A. C. 
34; Taxes Comrs. v. British Australian Wool 
Realization Assocn., Ltd., (1980), 47 T. L. R. 
57. Refd. Maclaine v. Hecotd, [sV26] A. C. 
424; Rowson v. Stephen, Rowson v [, lt. 
Comrs. (1929), 14 Tax Cas. 643. Aw ts (2) 
Consd. Scales v. Atalanta S.S. Co. of Coper- 
hagen (1925), 134 L. T. 411. 

Add. Annotations :-—Consd. Maclaine — v. 
Eceott, [1926] A. C. 424. Refd. Niclsen, 
Andersen v. Collins. ‘Tarn ». Scanian (1926), 
135 L. 'l. 744; T. R. Comrs. v. Pakenham, 
I. R. Comrs. v. Longford (1927). 06 1. J. K.B. 
882; Muller (London) v. Lethem, Muller 
(London) v. I. R. Comrs., [1927] 1 K. B. 780. 


186a. ——— Agent appointed by agent of principal.] 
—TARN v. SCANLAN, NIELSEN, ANDERSEN & 
Co. v. COLLINS, MULLER (W. H.) & Co. 
(LONDON) v. LETUEM, SAME v. INLAND 
REVENUE Comgs., No. 168a, anle. 

188. Add. Annotation :—Consd. Egyptian Delta 
ree & Investment Co. v. Todd, [1929] 

~C. 1. 


180. 


181. 


185. 


186. 


ee 


198a. ——~,]—TARN v. SCANLAN, NIELSEN, 





ANDERSEN & Co. v. COLLINS, MULLER (W. H.) | 
& Co. (LONDON) v. LETHEM, SAME vw. 


INLAND REVENUE Comns., No. 168a, ante. | 


200a. ——— Purchase of business within three years | 
—No evidence of vendor’s profits.]—-Held : 
it was the comrs.’ duty to determine to the 
best of their judgment the average profita 
of the business for the three years respectively 


eee as nee ener ann a Te a en BO erent mee 2 sme mene wee eee eee 
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193 i. Assessment on agent—Foreign 
shipping company—What deductions 
aliowed.J—In the assessment of the 
income of a shipping co., of which 
the principal place of business is out 
of Australia & which carries passengers, 
ete., shipped in Australia, from the 


made of s0 much 


sum which represents 10 per cent. of 
the amount pavable to it in reanect of 
the carriage of passengers, ete., & upon 
which the agent of the co. is i 

pay income tax, no deductipn can be 


income as is avallable for distribution 
& {is distributed to the members or 
shareholders of the co.—UNION 8.8. 


Vol. XXVIII.—Income Tax. Cases 178a—2040. 


preceding the years of assessment.—-OGILVIE 
v. BARRON (1925), 11 Tax Cas. 603. 

200b. —-— Foreign corporation—Registered office 
transferred to England.|—A mining co. 
incorporated, having a registered office & 
carrying on business in Burma, decided to 
transfer its registered office & the control 
of its business to London, which it did as 
from July 1, 1925, thereby becoming liable 
to be assessed to British income tax. An 
assessment was therefore made upon it for 
the year ending Apr. 5, 1926 :—Held: the 
assessment should be under the rule applicable 
to Case I. of Sched. D.in respect of its profits 
‘upon a fair & just average of three years 
ending on that day of the year immediately 
preceding the year of assessment.’’ The fact 
that the seat of the co.’s continuing business 
was transferred to England did not mean 
that at the date of transfer its trade was 
“set up & commenced ” within the meaning 
of rule 1 (2) applicable to Cases I. & IT., 80 as 
to make it liable to assessment upon the 
profits of ity first year’s trading as a co. 
registered in England.—Fry vv. BURMA 
Conpn., [1980] f is. B. 249; 98 L. I. KB. 
603; 141 L. T. 361, C0, Aw; affd., [1980] ALC, 
321; 99 1. J. K. 1B. 3805; 142 1. 1. 600; 15 
Tax Cas. 113, LH. L. 

204a, ~~ -- Date when accounts ‘‘ usually ’’ made 
up---Effect of change of date.|— Borntwick 
(Tuomas) & Sons, tery. v. NOLDER (1026), 11 
Tax Cas. 261. 

204b. Money recovered under insurance policy— 
Stock destroyed by flre—-Whether trade 
receipt.|-—Held: the tradcr must bring the 
whole of such moncy receivol from the 
insurance co. in respect of the goods destroyed 
by fire into his protit & loss account as a 
trading receipt, in order to arrive at his 
profits for income tax purposes.—GLIKSTEN J. 
& Son, Lyrp. v. GREEN, [1929] A. C. 4815 98 
L. J. K. B. 363; 140 LT. 625; 45 T. L. J. 
274; 14 ‘Tax Casa. 301, IL Li; affg. 8. C. sub 
nom. GREEN v. GLIKSTEN (J.) & Son, LYp., 
f1928) 2 K. B. 1938, C. A. 


Ascertainment of profits where stocks under- 
valued.|---When the opening & closing stocks 
of a business are both undervalued, the real 
profits of the year cannot be ascertained by 
merely raising the valuation of the closing 
stock & not taking into consideration the 
similar undervaluation of the opening stock. 
—BomBay Comr. oF INCOME TAX v. 
AHMEDABAD NEW Corron MILLS Co., Urn. 
(1929), 46 T. L. BR. 68, P. C. 
204d. Finance Act, 1926 (c. 22), ss. 29, 34— 
Accounts customarily made up -- What 
amounts to.]— DUNHAM v. HoscuTieé (MALAYA) 
RUBBER Estates, Lrp.; DUNHAM v. ALLIED 
SUMATRA PLANTATIONS, Lrp. (1929), 14 Tax 
Cas. 726. 

———,] — See, now, Finance Act, 1930 
(c. 28), 8. 14. 

204e. ——— Whether applicable to additional assess- 

ment on discontinuance of business.|.--Held : 


Ae eprmeeerettnes ennai enna sient Lae 


204c. 





— ine eee ees 
Sat etter ae ote —— 


Co, OF NEW ZEALAND, LTp. &. FEDERAL 
COMR. OF TAXATION (1924), 35 C. L. It. 
909; 31 Argus JIL. It. 337.—AUS. 
fable to 
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sz. Under Assessment <Act.j}-~Re 
DonaLp Mason & Co. (Ont.), (1927) 
4 D. L. R. 1061.—CAN. 


of the assessable 
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| Cases 204e—204. Ears axp Empree Dicer Scrpuzmenr. 


(1) the computation of “ the profite or gains 
of the year ending on Apr. 5 in the year 
preceding the year of assessment in which 
the discontinuance occurs ”’ for the purposes 
of an additional assessment under Finance 
Act, 1926 (c. 22), s. 31 (1) (8), could not be 
made by resort to Finance Act, 1926 (c. 22), 
s. 84 (1), as the profits or gains to be ascer- 
tained were not the profits or gains in the 
ear preceding the year of assessment, but 
he profits or gains in the year to’ which the 
additional assessment related ; (2) in ascer- 
taining these profits there was in a case when 
the annual accounts of the business were 
made up to a date other than Apr. 5, no need 
for a fresh account, but the profits would be 
ascertained by an apportionment under 
sect. 85 of the Act.—MANSON v. WRHSLEY, 
[1931] 2 K. B. 875; 100 L. J. K. B. 567; 
146 L. T. 464; 47 T. L. R. 448, C. A. 


204f. Option to be assessed otherwise than on basis 


Annotat 


of oe year——-Finance Act, 1926 (c. 22), 
s. 29 (83)—-Necessity for receipt of profits in 
period preceding three years anterior to year 
of assessment.]—A co. took over a business 
as a going concern as from Apr. 3, 19265, '& 
was assessed for the years 1925-26 & 1926~-27 
by reference to the average profits of ‘pre- 
ceding years as having succeeded to the 
trade. The profits of the business for each 
of the years ending Mar. 31, 1925, & Mar. 31, 
1926, were less than the average annual 
profits for the six “ears ending Mar. 31, 
1924. The co. having given due notice, 
claimed that it was entitled under Finance 
Act, 1926 (c. 22), s. 29 (3), to be assessed for 
the year 1927-28 on the basis of tho average 
profits of the business for the three years 
ending Mar. 31, 1927 :—Held: the co. not 
having been in possession of the source of 
the profits for any part of the period pre- 
ceding the three years mentioned in the 
sub-sect., the sub-sect. was not applicable, 
notwithstanding that the co. fell to be treated 
for income tax purposes as successors in the 
business.—BROWN (E. G.) & Co., Lip. »v. 
Srmwakt (1029), 14 Tax Cas. 423. 

ion :-—Consd. Botts vr. Laycock, Sons & Co. (1930), 


142 L. T. 506. 


204g. 





———— ———.]}—Applt. co. was formed in 
Oct. 1924, to take over a partnership business 
of wool merchants, the partners themselves 
becoming the holders of practically all the 
shares. In the year ending Mar. $1, 1926, 
the co. sustained a loss of £64,016. Under 
Finance Act, 1026 (c. 22), Part 1V., dealing 
with income tax, the assessment on a three 
years’ average was abolished, & it was pro- 
vided that the profits for income tax purposes 
should be computed on the amount for the 
bal preceding the year of assessment. It 
eing obvious that in the readjustment of 
the system in that way hardship would arise, 
to mitigate certain cases of hardship sect. 29 
(3), was: framed. The question in dispute 
.was whether in the circumstances above set 
-out the co, had shown that it was within the 
mischief which sub-sect. 3 aimed at 
alleviating. The co. contended that secta. 28 
& 20 of Finance Act, 1926 (c. 22), were 
intended cover all cases where the 
abolition of the three years’ average, would 
cause exceptional va ergs Sato also that in 
a case where there had & pcos Sats 
ownership of the business during the 


14 


ears on which the 1927-28 average would 
ve been computed the new owners, in this 
cage the co., should be treated as having been 
in notional possession of the source during 
the six years mentioned in sub-sect. 3 of 
sect. 29 preceding the three average years. 
On an appeal against an assessment to income 
tax Sched. D for the year ending Apr. 5, 
1928, in £68,082 less 2539 wear & tear 
allowance, the comrs. held that the co. came 
within the provisions of sect. 29 (8), & were 
entitled to the relief ted by that sub- 
sect., & they reduced the assesament to 
£5,480 less the £539:—Held: though the 
co. could bring their case within the first 
part of sect. 29 (3), it became impossible to 
apply that part of the sect. unless the co. 
could show that it was in possession of the 
profits during the six years, preceding the 
three years before 1926-27, but in fact the 
co. was not in possession of the profits for any 
portion of those six years. To work the 
sub-sect. the co. must have been in possession 
for some part of the six years, either all of it 
or part of it. The co. must have been in 
possession or the sub-sect. did not arise at 
all—BErts v. Laycock, Sons & Co., Lrp. 
(1930), 142 L. T. 506; 15 Tax Cas. 431, C. A. 


204h, ———  —— Validity of notice—Notice by 


accountants.|—-A firm of chartered account- 
ants had been employed by applt. co. as 
their accountants & auditors for many years. 
They bad each year interviewed & corre- 
sponded with the appropriate inspector of 
taxes with regard to the co.’s income tax 
liabilities with a view to agreement as to the 
figures upon which liability was to be based. 
All returns were signed by the co.’s duly 
authorised officer. The co. was admittedly 
entitled to exercise the option with regard 
to the basis of assessment afforded by 
Finance Act, 1926 (c. 22), 8s. 29 (8), if it so 


_ desired. 


The accountants informed the inspector in 
two letters dated Oct. 3 & 4, 1927, that the 
co. claimed ‘‘to be a ee for the year 
1927-28 ’’ as if sect. 29 had not been passed. 
No reference was made to the year 1928-29. 

In a letter dated Oct. 25, i927, the 
accountants purported to withdraw the 
claim. The amount of the liability for the 
year 1927-28 computed on the average basis 
was greater than the amount on the pre- 
ceding year basis. The co. ry dane against 
an additional assessment for the year 1927-28 
on the difference between these amounts, 
contending, inter alia, that the accountants 
had no authority to give the notice required 
by the sect. & that valid & effective notice 
was not given. It was not suggested that 
the accountants had specific authority to 
lodge the notice or that the co. had con- 


_ firmed the accountants’ action :—Held: the 


accountants had not a genergl authority to 
bind the taxpayer in the matter; they had 
not been held out as having such authority ; 
& further the notices were invalid as purport- 
ing to be made by reference to one year only. 
DRayson (A. W.) & Sons, Lap. v. YALLOP 
HoaRsE v. BRUCE (1929), 14 Tax Cas. 449. 


204}. Trade set up within two years of year of assess- 


ment—-Effect of Finance Act, 1926 (c. 22), 5. 29 
& Finance Act, 1927 (c. 10), s. 23.}—The K. 
Rubber Estates, Ltd., commenced to trade on 
July 16,1925. Theco. claimed that the asseae- 


204k. Discontinuance of business.}—MANson vw 


Vol. XXVII.—Income Tax. Cases 204/—2100. 


ment made upon it under sched. D for the year 
1927-28 should be reduced to the amount of 
the profits of the year of assessment, on the 
ground that sect. 23 of Finance Act, 1927, 
extended the application of proviso (a) of 


cover any case where a trade had been set up 
or commenced within the period of two years 
referred to in sect. 23. he special comrs. 
on appeal refused the co.’s claim :—Held : 
sect. 23 of Finance Act, 1927, did not so 
extend the application of proviso (a) of sect. 
29 (1) of Finance Act, 1926.—KuaLa MubA 
RUBBER Estates, Lrp. v. Topp (1930), 15 
Tax Cas. 440. 
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206a. French ‘‘ Société en nom collectif.’’}—Applts. 


in these two cases were, for the years material 
in the present connection, the only persons 
interested in the profits of a Société en nom 
collectif, a business organisation under French 
law in many respects similar to a partnership. 
The Sociélé was directed & controlled in 
France but carried on business in various 
countries including the United Kingdom. It 
Was assessed in respect of the protita of the 
trade carried on in the United Kingdom :— 
Held: the Société was a legal person distinct 
from the individuals composing it & the 


. profits in question were not the profits of a 


207. 
208. 


209. 


210. 


Annotations 
(1929) 1K. B. 285, 
Horsfall, (1929}1 K. B. 285 


210a. ——- Partnership.|—By a 
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for income | purposes, 

contract of co-partnersbip is not 
effectual for income 
to the dates on which it is executed.-— 
AYRSHIRE 


Comme (one) a Cas, 764 
i * : ,) ax. ie * 
sb. Informal arrangement during 


Peeing on eee 
ai on firm of coal expo 
importers 


partnership within sect. 20 of 1918 Act.— 
Dreyfus (C. Iu.) v. INLAND REVENUE ComRrs., 
Dreyrus (L. L.) v. INLAND REVENUE COMRS. 


-(1929), 14 Tax Cas. 560, C. A. . 
‘Add. Annotation :—Refd. Seaham Harbour 


Dock Co. v. Crook (1930), 47 T, J. R. 28. 


Add. Annotations :-—-As to 2) Consa. Hrv v. 
Burma Corpn. (1929), 98 L. J. K. *3. 683. 
As to (4) Folld. Elliott v. Duchess Mill (i926), 
95 L. J. K. B. 963. Consd. Stewart & You ig 
v. Walker (1926), 11 Tax Cas. 123. As to (3) 
Consd. Leitch v. Emmott (1929), 98 L. 7. K. B. 
459. Refd. Martin v. Lowry, Martin v. 1. R. 
Comrs., [1926] 1 K.B. 650. Generally, Refd. 
Betts v. Clare & Heyworth, [1926]2 K. B. 289. 


Add. Annotation :—-Expld. James Shipstone 
ra one Ltd. v. Morris (1929), 14 Tax Cas. 
Add Citations :—revad. [1926] 2 K 

95 L. J. K. B. 872; | 
T. L. BR. 479, C. A.s: revsd. sub nom. CLARE & | 
Heywortu v. Berrs, (1927] A. C. 443; 96 | 
L.J. K. B. 645; 1387 L. T. 806; 43 T. L. R. | 
887; 11 Tax Cas. 469, H. L. 


:—48to (1) Overd. Knceshaw v. Clay & Torsfuil, 
4s W& (2) Consd. Kneeshaw v. Cluy & 


deed dated 
Nov. 22, 1922, A. & B., partners in a firm, 
dissolved partnership as from Apr. !, 1922. 
Upon the dissolution of the partnership A. , 
continued to carry on business at the firm’s 


: 
| 
: 
| 
| 


ame 





were -_, 





tax purposes prior 


obtain from. his 


Motor SERVICES 
INLAND REVENUE 


PULLMAN 


between the 


w coal merchant | that havin 


made, during a coal strike, | the conduc 


sect. 29 (1) of Finance Act, 1926, so as 


. B. 289 ; 
1385 L. IT. 380; 42 | 210¢. 





; an Boaters ee arerecmel eae | 
. Whether sas main feature of which was that coa 
capes ne hit oar was Inveiced by tho firm to the mer- 
ehunt. at cost, the merchant to pay also 
to the firm one-half of whatever net 
exeess over this cost price he might transactions. An 
enstomers. The 
| arrangement continued fur a few 
| months onty & warn hrought to an end 
by sn accounting & divisdon of profits 
The -specisl 
coinre. on appeal procendings decided 
regard to ali the facts of 
of the business between | 
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parties. 


address, but from Nov. 22, 1922, until his 
death in June, 1923, B. oarried on, in his 
own name at his private address, a small 
amount of business previously done by the 
firm. By a deed dated Dec. 15, 1922, A. 
took O. into partnership as from Apr. 1, 1922. 
An assessment having been made on the firm 
for 1922-23 upon the average of the profits 
for the three years ended Mar. 31, 1922, the 
comrs, found that the partnership between A. 
& B. was not dissolved until Nov. 22, 1922, 
& that there had been no discontinuance 
of the business, but that A. had succeeded 
to the business of A. & B., & that A. & C. 
had succeeded to the business carried on by 
A. after the dissolution of his partnership 
with B.:—-Held: there was evidence upon 
which the comrs. could come to their con- 
clusions, & they had not misdirected them- 
selves in law.—-FARADAY, RonGEers & ELLER 
v. CARTER (1927), 11 Tax Cas. 565, C. A. 


210b. .----- Absence of formal contract. ]—-During 


Mar. 1928, there were negotiations & detailed 
correspondence between the resp. co. & 
another co. who were proposing to purchase 
the business of resp, CO, culminating in a 
letter dated Mar. 21, 1928, in which the 
prospective purchasers indicated that the 
terms contained in the correspondence, & as 
arranged at interviews between the parties, 
were generally aceepted ‘subject to such 
terms being fully set out in a formal contract 
or agreement, to be submitted to us & 
finally approved of.” On Mar. 29, 1928, 
two of che directors of resp. co. resigned & 
entered the service of the purchasera. On 
Mar. 30 resps. gave notice to their foreign 
agents terminating their engagements. The 
formal contract was dated Apr. 16, 1928. 
Resp. co. were assessed for the year 1927-28 
in accordance with the provisions of rule 11 (2) 
on the footing that the succession took place 
after Apr. 6, 1928. The General Comrs. 
allowed their appoal against this assessment, 
finding that a contract for the sale & purchase 
of the business cxisted before Apr. 6, 1928, 
The Crown appealed :—Held: the corre- 
spondence did not constitute a contract & 
that there was no evidence of a de faclo 
succession before Apr. 6.—Topp v. JONES 
Bros., Lrp. (1930), 15 Tax Cas, 396. 

—--~ Purchase from lIiquidator.]-— A co. 
carried on business as (a) motor engineers, 
(6) cinema theatre proprietors, &, until a 
short time before going into liquidation, 
(c) haulage contractors ke char-a-banc pro- 
prietors. On the liquidation of the co. 
applts. purchased the co.’s lends & propeny 
& stock-in-trade, the purchase-price being 
£16,000, of which £15,850 was stated, in the 
agreement of sale, to be in respect of lands 
é& property, & £150 in respect of stock. 
Applts. retained the co.’s employees & con- 
tinued without any interruption the work in 
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the pertics, the trade In question was 
carried on jointly within r. 10, Rules 
ene to Cases I, & II, Rohed. b, 
& they found as a fact that the trans- 
actions involved were partnership 
HMsCHHINCnt 8 Wa 
accordingly conirmed charging the 
total profile jn one suin separately 
frumany other Habilitics of the parties: - 
—Held; the cvidence justified the 
cot.’ decision... GARDNER Glows) & 
Bowring, Harpy & Co., Lip. wv. 
INLAND REVENUE Comra. (1930), 15 
Tax Cas. 602.--8COT, 


31* 


Cases 210c—217a. 


the co.’s hands. They carried on business as 
motor engineers & as cinema theatre pro- 
prietors but not at any time as haulage 
contractors & char-a-banc proprietors. The 
General Comrs. held that applts. had not 
succeeded to the business previously carried 
on by the co.:—-Held: there were no 
grounds for disturbing the Comrs.’ decision 
as being erroneous in point of law.— WILSON 
a BaRLOW v. CHIBBETT (1929), 14 Tax Cas. 
4. 


210d. ——— Transfer of tied houses to different 


brewery.}—Applt. co., a brewery co., acquired 
the control of another co., the B. Brewery 
Co. by an arrangement whereby the share- 
holders in the latter exchanged their shares 
for shares in applt. co.. The B. Co. then 
leased its brewery & its tied houses, com- 
prising the whole of its property, licensed & 
unlicensed, to applt. co. at an annual rent. 
Applt. co. supplied its own products to the 
tied houses, which became ‘‘ tied ’’ to them, 
& brewing at the B. Co.’s brewery im- 
mediately ceased. Shortly after the date of 
the lease applt. co. purchased all the stock 
& loose effects of the B. co., & about a year 
later they purchased the brewery at a 
valuation, the lease, as regards the brewery, 
thus only remaining in effect for about 
eighteen months. Applt. co. appealed 
against assessments made on the footing 
that it had succeeded to the business of the 
B. Co. & that ace :rdingly in arriving at 
Sepi co.’s liability the profits of the B. Co. 
should be brought into the computation. 
The General Comrs. held that the assess- 
ments had been correctly so made :—Held: 


212a. —— 


217a. 


EnegLisn AND Emprre Dicest SuPPLEMENT. 


Comrs.’ decision.—SHIpsTONE (James) & 
Sons, Lrp. v. Morris (1929), 4 Tax Cas, 413. | 


Annotation :—Retd. Reynolds, Sons & Co. v. Ogston (1930), 
15 Tax Cas. 501. 


211. Add. Annotations :—Consd. Reynolds, Sons 


& Co. v. Ogston (1980), 15 Tax Cas. 501. 
Refd. Shipstone (James) & Sons, Ltd. v. 
Morris (1929), 114 Tax Cas. 413. 


212. Add. Citations :—[1927] 1 K. B. 182; 95 


L. J. K. B. 963; 186 L. T. 51; 42 T. L. R. 
707; 70 Sol. Jo..891; 11 Tax Cas. 56, C. A. 


Add. Annotation :—Refd. Borthwick v. Nolder 
(1927), 11 Tax Cas. 261. 


-|—Held: in order to establish 
that there been a falling short of the, 
profits or gains of a trade within the exception 
to r. 11 of the Rules applicable to Cases I. 
& II. of Sched. D., it has only to be shown 
that the profits or gains in the year of assess- 
ment have fallen short from some specific 
cauge, & not that the aggregate profits or 
gains since the change have so fallen short ; 
& if the profits or gains in the year of assess- 
ment are found to have fallen short from some 
specific cause, income tax is computed on the 
actual profits or pane of that year instead of 
on the average of the three preceding years.— 
KNEESHAW v. CLAY & HORSFALL, [1929] 1 
K. B. 285; 98 L. J. K. B. 325; 140 L. T. 188 ; 
72 Sol. Jo. 809; 14 Tax Cas. 295, C. A. 


Advances made to company by com- 
pany’s solicitors.|—A firm of writers to the 
signet advanced money from time to time 
without security & without any written 
acknowledgment to a limited co. for which 
they had acted as law agents since its 








the matter was primarily a question of fact 
& there were no grounds for disturbing the 
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213 ii. ---A firm of manu- 
facturing confecttoncrs, in which 
changes of partnership bad taken place, 
claimed that a falling short of profita 
was due to two specific causes, (1) an 
increase in the price of sugar due to 
interforenoe with the Cuban supplies 
by the American Govt., the formation 
of a pees ring in New York, & 
curtailment of furopean = sup ilies 
owlng to the French occupation of tho 
Ruhr, & (2) an increase in bad debts 
caused by the falluro of inexperienced 
venturers in the confectioncry trade :— 
Held: (1) the oxpression ‘ specific 
cause "’ denoted an exceptional circum- 
stance, which could be clearly idoenti- 
fied, & to which the shortage of profits 
could substantially be attributed ; 
(2) tho causes of the falling off of profits 

eged were not “ specific causes.””— 
STEWART & YOUNG v. INLAND REVENUE 
Comra., [1926] 8. C, 883; 11 Tax Cas. 
128.—-§COT. 


218 iil, --—- Absence of abnormally 
Javourabie conditions of preceding year.) 
-—-A co. Which had succeeded to a coal 
merhants’ business formerly carried 
on by a firm appealed under r. 11 of 
the rules applica e to Cases I. & II. of 
Sched. D, against an assessment to 
incomo tax for the year following tho 
succegsion, based on the profita of the 
business in the year immediately pre- 
coding the year of assessment. It 
appeared that the profits in the earlier 
year had been inilated by the existence 
of & coal strike in that year which had 
resulted in a serious shortage in the 
. eupply of coal & had enabled the firm 

to pose of waste coal at abnormally 
high rates of profit. The co. claimed 
an ustment of the figures, on the 
ground that the falling short of its 
profita in the year of assessment was 








sfoceataperentit sled 


inception. 
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due to one of two alternative “ specitic 
causes * within the rule, viz. (1) tho 
cessation of the unusual conditions 
prevailing, as a result of the coal 
strike, in the preeeding year; or (2) a 
profound & unprecedented disturbance 
of the coal trade In consequence of the 
capture of foreign markets by other 
countries :-—Jfeld: the absence during 
the year of assessment of the abnormal! 
conditions affecting profit-making 
which prevailed in the preceding year 
constituted a ‘* epeeus cause ”’ within 
rule 11, for the falling short of the co.’s 
protte in the year of assessment. 

NLAND REVENUE v. ANDERSON, FREW 
& Co. vr. INLAND REVENUB, {1930) 
S. C. 860; affd. (1930), 48 T. L. ht. 
126, H. L.—SCOT. 
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oO jf, Farm land—LEyrpense 





8 of 
fencing. A farmer is entitled to 


deduct under Land & Income Tax 
Amendment Act, 1924, 8. 31, expendi- 
ture for the purchase & erection of 
vermin proof fencing.—LINDSAY vt. 
TAXATION CoMR, (1927), 30 W. A. L. R. 


— 
e 


© ii, Annuity.}—The payment 
of an annuity payable by a taxpayer & 
charged upon his land on which he 
carries on his business as a pastoralist 
is not money “ wholly & exclusively 
laid ont or expended for the purpores 
of his trade,”’ within Income Tax Act, 
1915, 8. 19 (2) (g) (Vict.), &. therefore, 
may not be deducted m his gross 
income.— CaLVERT v. Vicrornia TAXES 
Comm. (1927), 40 C. L. R. 142.—AUS. 

Donations to public, social, 
é: ecclesiastical inatitutiona.] 
—Held: donations made to publio, 
social,charitable & ecclesiastical institu- 
tions, at the request of friends of such 
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The co. failed, & the advances 
were irrecoverable. On an appeal to the 
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institutions, as well as amounts paid 
in the office to casual visitors for 
tickets to performances, lotteries, etc., 
under an alleged commercial practice, 
with the object of benefiting applt.’s 
business, & not for charitable pur- 
poses, are not disburseincnts or 
expenses “ wholly, oxclusively & 
necessarily laid out or expended for 
the purposes of earning the income,” 
& cannot be deducted from the profits 
& gains of the co. in arriving at_its 
taxable income.—O’REILLY & BE- 
LANGER, Lrp. v. MINISTER OF NATIONAL 
es {1928} Iexch. C. R. 61.— 


0 iv. --—— Loan lo experimental com- 
pany.}—A firm of law agents from time 
to time made advances to one of their 
clients, an experimental Hmited co. 
which had been formed to manufacture 
a Lew metal ee Ae Jt was intonded, 
after the business bad been established, 
to promote a large public co., & the 
firm anticipated considerable legal 
work in this connection. The advances 
were hot made by the firm as factors 
for the co. The co. having failed, the 
loans became irrecoverable, & the firm 
claimed to deduct the loss thus incurred 
in arriving at the profits of their pro- 
fession for income tax purposes -— 
IIcld: the advances were not money 
“wholly & exclusively laid out for 
purposes ”’ of business & the deduction 
of them was inadmissible.—InLAnD 
REVENUE Comms. v. A. & B., [1929] 
g, Cc. (HH. L.} 76.—SCOT. 





Ov. Cost of reconstruction of 
shop.}-Hyam v. INLAND REVENUE 
Comrs., [1929] S. C. (Ct. of Sess.) 384.— 
SCOT. 

o vi. Expenses of winter grasing 





of sheep.}-—-INLAND REVENUR COMRBA. 
v. MARSHALL & MITCHELL, [1929] 8. C. 
Ct. of Seas.) 136.—SCOT. 


Ds 
217c. Excess 


General Comrs. from an assessment to income 
tax under Sched. D. the firm claimed that the 
amount of the advances was a permissible 
deduction in ascertaining their profits & 
oo as writers to the signet :—Held: the 
oss was not a permissible deduction, as it 
did not represent moneys wholly & exclusively 
laid out or expended for the purposes of the 
firm’s profession within r. 3 of the rules 
applicable to Cases I. & II.—HaGart & 
BuURN-MURDOCH v. INLAND REVENUE Comrs., 
eae A. C. 386; 98 L. J. P. C. 11383; 141 

.T.97; 45 T. L. R. 338; sub nom. INLAND 
REVENUE Comrs. v. HaGarr & BurRN- 
Muourpocn, 14 Tax Cas. 433, H. L. 


217b. ———— Rent—Proviso for abatement if profits 





insufficient.}—Resp. co. were assessed to 
income tax for the years 1923-24 & 1924-25 
under Sched. PD of the Income Tax Act, 1918, 
in respect of its prolits in the respective sums 
of £800,000 less £450,000 wear & tear of 
plant & machinery & £800,000 less £350,000 
for wear & tear. The co. claimed that as it 
had paid in 1922 & 1923 two sums of £630,000 
& £960,000 respectively under a lease dated 
Dec. 29, 1921, those sums ought to be allowed 
as deducticias from the profits in the years 
of assessmert. ‘The co., under the terms of 
that lease, were in possession of a very large 
number of properties in different parts of the 
world used by them for the purposes of their 
trade & for which, under the lease, it had to 
pay £960,000 a year. The document of 
Dec. 29, 1921, was in the form of a strict 
lease, but contained a proviso that if the 
profits of the business of the co., after pro- 
viding for the rent therein reserved, should 
be insufficient to enable the ca. to pay 
interest on debenture stock & gpevific mort- 
gages, the dividend on preference saves, a 
dividend of 10 per cent. on ordinary shures, 
then the rent should be abated to the extent 
of the deficiency ascertained. The comrs. 
held that the payment= of £630,000 & 
£960,000 were not payments antecedent to or 
necessary to earn prolits, but contingent pay- 
ments dependent & payable only out of 
rolits carned & were not allowable deduc- 
ions from profits assessable to Income tax :~—- 
Held: the question was one of mixed fact & 
law & therefore the decision of the comrs. 
could be reviewed; & having regard to the 
document of Dec. 29, 1921, which was a 
genuine lease, the payments made for the 
ea leased were an outgoing of the 
usiness which ought to be allowed for.— 
UNION COLD STORAGE Co., Lrp. v. ADAMSON 
(1930), 144 L. T. 140,C. A.; affd., 172 L. T. Jo. 
445, H. L. 
profits duty---Holding company & 
subsiduary company.]—-The whole of the 
share capital of resp. co. was held by another 
co., which accordingly was assessed to & paid 
excess profits duty on the profits of the two 
cos. as though the subsidiary co. were a 
branch of the main co. In the computation 
of the main co.’s income tax liabilities on the 
three years’ average basis, allowance for 
excess profits duty paid was made in the 
same manner as a deduction would be allowed 
for an ordinary outgoing in the course of trade. 
The main co. went into voluntary liquida- 
tion in 1918, liability to income tax ceasing 
before Apr. 6, 1918. In consequence of the 
operation of the average basis for income tax, 
the main co. had received effective benefit in 
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Vol. XXVIII.—Income Tax. Cases 21'7a—224a. 
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respect of a se only of the excess profits 
duty paid. esp. co. claimed deductions in 
the computation of its income tax liabilities 
for subsequent years in respect of the excess 
profits duty paid, for which allowance had 
not effectively been given to the main co., 
in so far as such duty was attributable to its 
own profits. The General Comrs. on appeal 
allowed the claim & the Crown appealed. — 
Held: the co. was not entitled to any 
deduction.—Oa@sTon v.. REYNOLDS, Sons & 
Co., Lrp., Rryno._ns, Sons & Co., LYrpb. »v. 
Oasron (1930), 15 Tax. Cas. 501, ©. A. 


222a. Company—Payment to director as induce- 


ment to retire.|— //eld > a payment by a co. 
to a director in order to induce him to retire, 
in circumstances in which the other directors 
had come to the econelusion that it was 
essential in the tuterests of the co. that he 
should retire, was ao business expense de- 
ductible from the cow's protits for purposes 
of income tax. Mrretmnn oe None (RB. W.,), 
Lrp.. [1927] 1 KR. B. 719; 961. J. K. B. 484; 
137 L. T. 838: 483 RL. R. 245; 71) Sol. Jo. . 
1753) xuh nom. Norte (Bo. W.), Lrpo- v. 
Mircneu.. Mircuvia ov. None (B. W.), Lrp., 
11 Tax Cans. 372.0. A, 


Annolutions :-- Refd. Movley r+. Lawford (1928), 44 T. L. BR. 
ee Anglo-Persian Off Co. o. Dale (1931), 47 TL. Ry 


224a. 





-—— -—--,}--Applt. eo. was a member 
of the Cold Rolled Brass & Copper Assvoen., 
an unincorporated body having us its objects 
the fixing of prices for goods manufactured 
by its members, & the provision of a common 
fund to be applied in the interests of its 
members, The common fund consisted of 
members’ entrance fees & monthly payments 
proportional to output tonnage, & in the 
event of the Association being wound up 
was distributable between the members in 
proportion to their contributions, In 1918 
the Ministry of Munitions had large surplus 
stocks of brass & cupper & the Assocn. was 
specially authorised by ita members to 
negotiate with the Ministry in regard to its 
disposal. As a result the Assoen. contracted 
to purchase the metal from the Ministry at 
fixed prices per ton, & this contract, & also 
the draft arrangenrent for the disposal of the 
metal to the Assocn.’s members, were sub- 
sequently approved by the Assocn. in general 
meeting. By these arrangements members 
were given, firstly, an option of purchasing 
a quantity of the metal proportional to their 
monthly output, at prices scheduled by 
the Association varying according to quality 
& size, & secondly, an option to apply for 
any residue. The whole of the metal was 
thus disposed of by the Association at prices 
higher than those paid to the Ministry, & the 
“ profit” was carried to the common fund. 
Applits. debited in their accounts the full 
cost of the metal purchased by them from 
the Assocn., & did not bring into the accounts 
their share in the ‘ profit.’”” They were 
assessed to income tax under Case I. of 
Sched. D. on the basis that they were entitled 
to deduct only the net cost of the metal, 
i.e. the full cost less their share in the 
“profit”? :—Held: applits. were able to 
share in the distribution of the metal only 
on payment of the prices scheduled by the 
Assocn.; their share in the “ profit’ was in 
proportion, not to the price paid, but to the 
quantity taken; the profit carriéd to the 


Cases 294a—231. 


— gommon fund could not be arded as the 
- individual members’ profit ; in the cir- 


cumstances applts. were entitled to deduct 
as a business expense the price paid by them 
to the Assocn.—CuirrorD & Son, Lrp. v. 
Purriok, CLirrorD & Son, Lrp. v. INLAND 
REVENUB Oomrs. (1928), 14 Tax Cas. 189. 


224b, Subsoription to guarantee fund of British 


4 


Annotati Ons o-— 
Comra., 


Empire Exhibition.]—Applts., 


ae oor gr 
subscribed to the guarantee fun 


hope of obtaining preferential] treatment in 
the allocatiun of contracts for asphalting work 
within the exhibition grounds. They did 
not in fact obtain any contract at all from the 
exhibition authorities. Having been called 
upon to pay a considerable part of the amount 
guaranteed they sought to deduct the sum 
so paid from their profits assessable to income 
tax as a trade expense. The Genera] Comrs. 
held it was an allowable deduction :—Held : 
the question was one of fact, &, as there was 
evidence to support the finding of the General 
Comrs., their decision must be affirmed.— 
MORLEY v. LawForpD & Co. (1928), 140 L.-T. 
125; 45 T. L. R. 303 72 Sol. Jo. 8255 14 
Tax. yes ears As A. 


Hagart Burn-Murdoch wv, "LR 


arent a va 386. Rel, Bourne & Hollingsworth 


v, Ogden (1929), 45 T. L. R. 
224c. Subscription to hospltal—Where employee 


treated.|—-Applts,, who gave considerable 
subacriptions to a |:ospital. at which their 
employees were frequently treated, claimed 
to deduct the amount of the subscriptions as 
a trade expense under r. 3 (a) of the rules 
Hed «the to Cases I. & II. of Sched. D. :— 

eld: the question whether the subscriptions 
were given with the view of obtaining a staff 
that would earn profits, or whether they were 
given merely because the staff had in fact 
been treated at the hospital, was a question 
of fact for the Special Comrs., & their decision 
must be affirmed.—BouRNE & HOLLINGS- 
worrH, Lrp. v. OanEn (1929), 45 T. L. R. 
222; 73 Sol. Jo. 127; 14 Tax Cas. 349. 


226a. Liability to bank on loans to meet acceptances 
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~~Subsequent compromise of bank’s claim. ]— 
Applt., who carried on business as an 
exporter of cloth, habitually financed his ship- 
ments by drawing bills on the buyer in 
sgh hai & borrowing from a bank in London 
on e security of the bills & shipping 
aecguicnes In 1920 a buyer became unable 
to meet his acceptances, & applt. found himself 
responsible to the bank for a large sum. In 
computing his assessable profits for the year 
ended Mar. 31, 1921, he was allowed ta deduct 
asum of £22 410, being the estimated amount 
of the bank’s claim gp him, but subse- 
quently he advanced certain contentions 
seaine the bank & eventually, at the end of 

___ 138 the bank accepted £8,0 0 in settlement 


of the 
British Empire Exhibition at Wembley, 
‘solely, as the Genera] Comrs. found, in the 


_Enouse AND ‘Eorme Diczst SUPPLEMENT. | 


of ite claim. Apnit. objected to additional 
assessments made in order to bring into charge 
the difference between the £8,000 & the 
£22,410 previously allowed, contending that | 
the sums advanced by the bank were a 
liability for the year ended Mar. 31, 1921, & 
that the subsequent reduction of the debt. 
was immaterial in determining his liability 
for that or any later year :—Held : . applt.’s 
transactions with the bank constituted part 
of his business & that the loss incurred was 
a trading loss; & the computations for the 
purposes of income tax must be reopened & 
adjusted by reference to the actual amount 
of this loss.—BERNHARD v. GAHAN, BERN- 
FARD vy. INLAND REVENUE Comrs. (1928), 18 
Tax Oas. 728, C. A. 


226b. Royalties—Deduction of commission & ex- 


227. 


228a. 


229. 


231. 


penses of literary agents.]—Curtis BROWN, 
Lyrp. v. JARVIS; JARVIS v. CURTIS BROWN, 
Lrp., No. 99}, ante. 


Add. Annotations :—Consd. I. R. Comrs. v. 
Scottish Central Electric Power Co. (1931), 
145 L. T. 169. Refd. Naval Colliery Co. 
(1897). Ltd. v. I. R. Comrs, (1928), 148 L. T. 
693; Miller (Lady) v. I. R. Comrs. (1930), 15 
Tax roaeot th Collyer v. Hoare & Co., [1931] 





lvoe of owner’s rates.J]—A co. 
owned & occupied for the purposes of their 
business certain lands & heritages which 
were “ mills, factories or other similar 
premises’? within 1918 Act. The annual 
value of those milla & factories was £5,976, 
& the co. paid owner’s rates in respect of 
these premises to the amount of £1,752 
annually. Both in 1927 & 1928 the co. were, 
for the purposes of Sched. A, allowed to 
deduct the sum of £1,752 paid by them in 
respect of owner’s rates from their assess- 
ment of £5,076, & in making their return for 
Sched. .D ‘they claimed to be allowed to 
deduct the £5,976 as the annual value of the © 
premises & also tho £1,752 as disbursement 
of money. wholly & exclusively laid out or 
expended for the purposes of the trade :-— 
Held: the owner’s rates payable by a trader 
who owns the premises in which he conducts 
his trade are not a permissible deduction in 
the computation of his profits & gains for the 
purpose of assessment under Sched. D, 
whether or not the promises are-of the nature 
of ‘* mills, factories or other similar premises.’ 
—INLAND HKEVENUVE COMRS. v. SCOTTISH 
CENTRAL ELECTRIC POWER Co. (1931), 145 
L. T. 169; 15 Tax Cas. 761, H. L. 


Add. Annotations :—Consd. Fry v. Burma 
iad ie (1929), 98 L. J. K. B. 693. Refd. 
I, R. Comrs, v. Scottish Central Electric 
Power Co. (1981), 145 L. T. 169. 


rae Annotation peta Collyer v. Hoare & 
., (1931) 1 K. B. 123. 





of tax under souedte A. —- INLAND 
REVENUE Comrs. v, 


allowable deduction. Semdie: it would 


_ H CENTRAL | have been otherwise, if the Act bad 
fon tho ourpie t: owned, & oooupted KLECTRIC POWRE Co., (1948) 8 ©. 860, | imposed a duty on the 00. 40 create 
heri ' which were “ mills, factories —§COT, teeerve fund.—ALLIANCE & DUBLIN 
oF other similar | premises," within | panr y, SECT. 2, SUB-SECT. 7.—D. | Ii Sid Ine AYERS (2990) 
Hereee petela : a eal mine the Statutory : pean chon, te Bank— Losses writien off during 

tom He n ma Q sa. com a cig 
Purpooe or gaine of the q0. tar the reserve i< —Loss in ie ay le mm 2 | peti agate of compu . }—He 
assesament to income orming part o ONTREAL 
r Schedule D, the whole annual | Held: since the words ah tee Act | (1809), 14 B. é. R, 282,—-GAN, 
walue of its premises fell to be authorising the creation a the reserve Loseea on sales of temporary 
deducted, & not merely the amount | fund were Genie’ & enabling only, | investments in plain larcoain curtties, }— 
at which pie premises were aiberintd the exercise of the power was dis- temporary investments 


purpose of oo: 


Held; euch 
-oretionary, & the lees was not an could not be regarded ae an in 
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236. 


Add. Citation :—12 Tax Oas. 227. 

Add. Annotation :—Consd. Morley v. Lawford 
& Co. (1928), 140 L. T. 126. . 

Add. Citation :-—~12 Tax Cas. 232. 

Add. Annotations :—Consd. Morley v. Law- 
ford & Co. (1928), 140 L. T. 125. Refd. 
eat mamas v. Smith (1926), 95 L. J. 


236a. Calls on shares in company formed to take 


238. 


289. 


240. 


over trading company’s buying agency.)— 
Held: not a tradin eae bet eg lose of 
capital & not a sum that could be properly 
deducted.—_M. Jacoss Youna & Oo., Lrp. 
v. HARRIS (1926), 11 Tax Cas. 221. 


Add. Annotations :—Refd. Naval Colliery Co. 
(1897), Ltd. v. I. R. Comrs. (1928), 188 L. 'f. 
et ; Collyer v. Hoare & Co., [19381] 1 K. B. 
Add. Annotations :——As to (1) Consd. Mallett 
v. Staveley Coal & Iron Co., [1928] 2 K. B. 
405. Refd. J. R. Comrs. v. Northflect Coal 
& Ballast Co. (1927), 12 Tax Cas. 1102; 
Thompson v. I. R. Comrs., I. R. Comrs. v. 
Thompson (1927), 12 Tax Cas. 1091. 


Add. Annaiation :—Refd. Eastman v. Shaw 
(1927), 48 I’. L. R. 649. 


241a. Payment of Labilities of subsidiary com- 


244. 


244a. aL ° kA 


pany.|—-Held: a loss of capital, & no de- 
duction could be alleuowed.—BAKER v. MABIE 
Topp & Co., Lrp. (1927), 13 Tax Cas. 235. 
Add, Annotations :—-Refd. Mallet v. Staveley 
Coal & Iron Co. (1927), 188 L. T. 201; 
Collyer v. Huare & Co., [1931] 1 K. B. 123, 


co. leased a  cinematograph 
theatre with its fixtures, furniture. machinery, 
etc.. for twenty-one years under a lease 
which provided for an annual rest & a 
premium payable by quarterly instalments 
over the whole periad of the lease. The 


lessors reserved the. right in certain circum. ; 


stances to terminate the lease at six months’ 
notice. If this right were exercised al] 
future instalments of the premium were to 
be cancelled. In negotiations before the 
terms of the lease were settled there had been 
@® provisional agreement under which a reiat 
was to have been paid equal to the total 
annual payments of rent & premium secured 
by the lease. The General Comrs. on appeal 
proceedings allowed the co.’s claim to deduct 
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instalments. of the premium. The Crown 
appealed :—Held : the payments were capital | 
expenditure.--GREEN v. Favourrrm CINEMAS, 
LTD. (1930), 15 Tax Cas. 390. 


248a. Payment in consideration of surrender of 
lease — Mining fease.} — Sums paid by a 
colliery co. to the lessor in consideration of. 
the surrender of a portion of the area demised 
by a mining lease, & for the release of the co. 
from the obligations underfiken by the lease, 
are capital payments, & are not allowable 
deductions.—MALLetTr v, STAVELEY Coan & 
Tron Co., Lrn., [1928] 2 K. B. 405; 97 
L. J. K.B. 475; 189 L. T. 241; 13 Tax Cas. 
772, O. A. 

Annotations :-—Folld. Cowcher ». Mills (1927), 18 Tax Caa. 
216. Distd. Anglo-Persian OIL Co. ¢. Dale (1931), 47 
T. GL. RR. 487. ~ [. Th. Gomes, v. Northfloot Coal & 
Ballast Co. (1927), 12 Tax Cas. L102. 

248b. -|—Resps. carried on business at 

premises held on a lease expiring in 1923. 

In 1916 the business was closed down. & the 

lessor agreed to accept a surrender of the Ieage 

in consideration of a sum to be paid by 

instalments of £250 a year, & reaps. isaued a 

debenture to the lessor securing the instal- 

ments by a floating charge on all their assets. 

In 1921 the lessor accepted £600 from resps, 

in satisfaction of all further liability under the 

debenture :—Held: the payment of £600 
was not an admissible deduction.--COWCHER 
® Mitts & Co., lirp. (1927), 138 Tax Cas. 

216, 

Add. Annotations :---Consd. British Insulated 

& Uelshy Cables ». Atherton, [1926] A. Cy 

205. Refd. Mitchell vo. Noble (1926), 48 

T. L. R. 100. 


249a. Payment to agent to terminate agency.|--—- 
The Anglo-Persian Oi! Co. paid to its agents 
in Persia the sum of £300,000, in compensa- 
tion for the latter relinquishing a contract of 
agency. Tho co. treated that sum in its 
books as a payment out of revenue, & 
charged instalments of £60,000 to revenue 
account during each of the following five 
years. The Crown claimed that these were 
not permissible deductions, but should be 
placed to capital account :--sTeld: the 
question was not entirely one of fact, on 
which the decision of the comrs. was binding, 
for questions as to what are, or are not, 
permissible deductions turn upon certain 
defined principtes of law, as laid down by 


oo | 





249. 
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from its profits for income tax purposes the 





ment of capital: the tnvexstment & 
realisation of such funds from time 
to time was merely part of the bank's 
ordinary business, & the loss incurred 
was a loss incurred in the production 
of Income.-—TAXATION CoM. v. COoM- 
MERCIAL BANKING Co. OF SYDNEY 
1927), 27 S. R. N. SS. W. 231; 44 
r 8. WwW. W. N, 65.—AUS, 


PART V. oe C eee TV 


e i. Loess on trade branch. 
A trader havi two branches in his 
trade (viz. a cloth business & a rally 
business) carried on both, each wit 
borrowed capital: & as the cloth busi- 
ness endeti in a loss, he had to close.it 
in 1924: & al) that portion of the 
borrowed capital which was aunk In the 
cloth business was lost before 1924. 
The trader having had to bey interest 
on that jost capital in 1924-25. the 
{oor of sment, claimed deduction 
herefor from the assessable profits of 
his remaining banking business for the 
ear 1994-25 :-—Held: tbough the 
ranches were distinct, the trade was 





ee rary 


one, & though the float capital waa not 
available for use in the trade, viz. 
the banking business, in the year of 
aswessament, the interest paid on it 
showld be deducted under  Indfan 
Income Tax Act, « 10062) Gil).--AKE- 
NACHALAM Coierry ov. Ircome Tax 
ees (1928), ]. L. It. 52 Mad. 286.--- 


PART V. SECT. 2, BUB-SECT. 7.— 
E. (b). 


246 ii. —— Instalment of purchase 
price—d> costs of plant itions. } - 
Held: capital expenditure.— Hosk- 
BERRY-SURPRISE MINING Co. te. K., 
(1924) S.C. R. 444; (192414 D. L. BR 


se. ftailway compuny-—Krpense of 
making cenit ms.}-~-Held : sums ex- 
pended by a railway co. in making 
deviations in ita Une from time to tim: 
were expenditure of » capital nature. -— 
Reopuata RY. t. Come. OF TAXES, 
[1925] App. D. 438.--8. AF. 


sf. Company owning one ship—- Ship 
setzed & eed by enemy—Expenditure 
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on reconditioning ship.j—-dield : nat a 
proper dacduction, In respect. that tho 
expenses were oot a recurMdng maln- 
tenance expendiiure, but were of tho 
nature of capital outiny. ~LINLAND 
REVENUE v. GRANITE Crry 8.8. Co., 
{1927] 3. C. 705.---SCOT. 

sh, Joss on conversion of plant & 
works --- Under arrange men aith 
Minister of AMunitions.|:~- eld > a lows 
of capital, & not adminible as 4 
deduction for income tax purposes.— 
LorHIAN CeuremicaL Co., Lrp. vu, 
ROGERS, LOTHIAN CugMicaL Co., Lip. 
», [NLAND REVENUE Comrs. (1926), 
11 Tax Cas. 608.—8COT. 

sj. Value a woul on bucks of sheep 
qgrurchased h station.) ~~ WEBSTER 
o. WEATERN TAXATION 
Derury Comk. (1027), 39 ©, L. R, 
1303 {1927] Arwus L. RR. 113.— US. 

sk. Coat of reconstructton of shop.\— 
Hyam v, Inwanp Revener COMRS., 
{102918. CG. (Ct. of Seas.) $84.---SCOT. 

sl. Comatderation for right to depoatt 
miterial by carting contract.}- INLAND 
REVENUE Comms. v. Apam (1028), 14 
Tax Cas, 34.—SCOT. 


AUBTHALIA 


Cases 249a—278. 


250. 


251. 


252. 


Lorp Cavr in British Insulated & Helsby 
Cables, Lid. v. Atherton, No. 264; (2) in 
making the payment the co. was not en- 
larging its operations, nor improving its 
oodwill. It was not, within the meaning of 

ORD CAVE in Atherton’s Case, ‘ bringing 
into cxistence an asset or an advantage for 
the enduring benefit of its trade.’’ The 
payments were such as the co. might have 
made for caficellation of an onerous contract 
to supply its products; they were payments 
attributable not to fixed but to circulating 
capital & might properly be debited to 
revenue account.—ANGLO-PERSIAN O1L Co., 
Lap. v. DALE (1931), 100 L. J. K. B. 504; 145 
L. T. 529; 47 T. L. R. 487; 75 Sol. Jo. 408, 0. A. 


Add. Annotations :—Apld. Marsden v. I. R. 
Comrs. (1919), 12 Tax Cas. 217. Refd. 
I. R. Comrs. v. Huntley & Palmers, Ltd. 
(1928), 12 Tax Cas. 1209. 

Add. Annotations :—Reftd. Small v. Easson 
(1920), 12 Tax Cas. 351; British Insulated & 
Helsby Cables v. Atherton, [1926] A. C. 205; 
Mitchell v. Noble, [1927] 1 K. B. 719; Anglo- 
ease Oil Co. v. Dale (1931), 47 T. L. R. 


Add. Annotations :—Refd. Mallet v. Staveley 
Coal & Iron Co. (1927), 188 L. T. 201; Afglo- 
Persian Oil Co. v. Dale (1931), 47 T. L. R. 
487. 


_ 282a. Difference between cost & proceeds of sale 





of fixtures of branch shops.|—A trading co., 
with a number of Lranch shops controlled 
by a head office, followed a policy of opening 
& closing their branches in accordance with 
the local demands & the probabilities of 
rofit or loss :—Held: the difference between 
she cost of new fixtures, fittings, & utensils 
for the new shops, & the receipts from the 
sales of equivalent second hand _ fixtures, 
etc., from the shops that were closed, was a 
capital expenditure, & was not a revenue 
expenditure which could be debited to the 
trading account of the co. in ascertaining 
the profits which were assessable to income 
tax —EASTMANS, J-Tp. v. SHAW, EASTMANS, 
LTD. v. INLAND REVENUE Comre, (1928), 45 
7 - R. 12; 72 SA. Jo. 744; 14 Tax Cas. 213, 
1.1L, 
Add. Annotation :—Refd. Roebank Printing 


257. 


260. 


261. 


262. 


264. 


265. 
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Add. Annotation :—Refd. Seaham Harbour 
Dock Co. v. Crook (1980), 47 T. L. R. 23. 


Add. Annotations :—As to (1) Refd. Small v. 
Easson (1920), 12 Tax Cas. 351; Mitchell v. 
Noble, [1927] 1 K. B. 719. As to (2) Distd. 
British Insulated & Helsby Cables v. Ather- 
ton, [1926] A. C. 205; Mallett v. Staveley 
Coal & Iron Co., [1928] 2 K. B. 405. Refd. 
eee Oil Co. v. Dale (1931), 47 
T. L. R. 487. 


Add. Annotation :—Refd. Curtis Brown, Ltd. 
v. Jarvis; Jarvis v. Curtis Brown, Ltd. (1929), 
14 Tax Cas. 744. 


Add. Annotations :—Distd. Mallett v. Staveley 
Coal & Iron Co., [1928] 2 K. B. 405. Refd. 
British Insulated & Helsby Cables v. Atherton, 
[1926] A. C. 205; Mitchell v. Noble, [1927] 1 
K. B. 719; Morley v. Lawford (1928), 44 
T. L. R. 716; Rees Roturbo Development 
Syndicate v. I. R. Comrs., Rees Roturbo 
Development: Syndicate v. Ducker (1928); 18 
Tax Cas. 366; I. R. Comrs. v. Hagart & 
Burn-Murdoch (1929), 14 Tax Cas. 433. 


Add. Citation:—sub nom. ATHERTON  v. 
BRItTIsnht INSULATED & HELSBY CABLES, LTD., 
10 Tax Cas. 155. 

Add. Annotations :—Apld. Mallett v.-Staveley 
Coal & Iron Co., [1928] 2 K. B. 405; Anglo- 
Persian Oil Co. v. Dale (1931), 47 T. L. R. 
487. Consd. Morley v. Lawford (1928), 140 
L. T. 125. Retd. Mitchell v. Noble, [1927] 1 
K. B. 719. 


Add. Annotations :—Refd. British Insulated & 
Helsby Cables v. Atherton, [1926] A. C. 205; 
Mallet v. Staveley Coal & Iron Co. (1927), 
138 L. T. 201 ; Anglo-Persian Oil Co. v. Dale 
(1931), 47 T. L. R. 487. 


268a. ——— Books used for professional purposes— 


purposes.— DAPHNE v. 
, 


Solicitor.]—The word ‘* plant '’ in Finance Act, 
1925 (c. 36), s. 16, does not include a solr.’s 
books which he consults for professional 
SHAW (1926), 438 
T. L. R. 45; 71 Sol. Jo. 21; 11 Tax Cas. 
256. 


276a. Replacement of obsolete plant or machinery 


—Meaning of obsolete—Question of fact for 
commissioners.}]—-SouTrH METROPOLITAN GaAs 
Co. v. Dapp (1927), 13 Tax Cas. 205. 


Co., Ltd. v. I. R. Comrs. (1928), 13 Tax Cas. | 278. Add. Annotations :— Consd. Salisbury House 


864. 


Estate v. Fry, [1930] 1 K. B. 304. Refd. 
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PART V. SECT. 2, SUB-SECT. 7.—F. 
253 1. Loss on adrunces to sasw-emiller 


Held: 


the loss was a 


for Income tax purposes the co. claimed 
to be entitled to deduct. this Joss :— 


. ¥ 
TAXES, (1928) 8. A. S. R. 313.—AUS. 


“* lose not con- 


to secure supplies of timber ~ Adrances 
wrilten aff us baal debts on liquidation of 
samemiller.|-- Tebd: Che dose was pro- 


erly deducted.-- Hoga & Co. Lip. rv, 
isin: oF TaxrKas, [125] N. ZL. OR. 
206. —N.Z. 

264 i. Ltutled to tradina de! ta— 


Wrethir adil of managins ctetor to 
company snl uedt.}--A calico priutin 

co. paid its managing director in par 

by a commission on profits. During 
the first yeur of. the arrangement the 
directors authorised bim to draw two 
aume on account of hia conmmiseion, & 
in subseqtient years he drew sume on 
this account without apecial authority 
but with the knowledge of the direct ors. 
These eums were debited to ai coin- 
mission sccount. During the year 
ending Der. 31, 1923, be drew out 
85.141 In sums varying botween £1450 
& £4100. It was subsequently ascer- 
tained that no commission was due for 
that year, & the commission account 
showed a balance due by him to the co. 
of £3,391. In arriving at ite profite 


nected with or arising out of the 
trade. ""—- KOFRBANK PRINTING Co., LTp. 
ve. INLAND REVENUE Comns., [1928] 
S. C. (Ct. of Sess.) 701.—SCOT. 


PART V. SECT. 2, SUB-SECT. 7.—G. 

of. —— Payment for qualification 
shares.}—SHaAPiro v. INLAND REVENUE 
Comns. (1928), 49 N. L. R. 436.—S. AF 


PART V. SECT. 2, SUB-SECT. 7.—-J. 

b i. Liminished value of rails & 
and abn }—Heli : a railway co. was not 
entitied to any deduction for such 
diminished value.—RyHopRstTA Kye. v. 
aes OF Taxks, [1925] App. D. 438.— 


b ti. ——.]—Held: an article is 
*urneless * when it is unfit through 
wear & tear for the purposes for which 
it was used, & is incapable of being 
repaired, dr is in such a condition that 
a reasonable business man would 
prefer to subatitute a new implement 





‘rather than incur the cost of rep 
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PART V. SECT. 2, SUB-SECT. 7.—L. 


p i. Senarate assexaments under 
Schedules B. & D.J-—-A farmer bred 
horses & cattle on a considerable scale. 
He used his stallions for his own horse- 
breedi purposes, & also earned fees 
by sending them on journeys for the 
service of other owners’ mares. In 
this connection he kept a reserve of 
atallions to replace ‘any which might 
become incapacitated. All hia stallions, 
of which only a small proportion carned 
fees, formed part of one undivided 
stud. He was to income tax, 
on the profits of his poner farming 
business under Schedule B., & on the 

rofits of his fec-earning stallions under 

thedula D. As a method of fixing 
the amount of profits assessable under 
the latter Schedule, the comrs. deter- 
mined to regard a ce number of 
stallions as exclusively used in earning 
fees, & to allow the deduction of the 
cost of their full upkeep & attendance, 
& to provide for replacements by allow- 





Brighton College v. Marriott, [1926] A. C. 


284 


285. 


287. 


288. 


290. 


291. 


292a. 


292b. 


to the extent | fa husiness, & that the whole of 
athe stallions in the stud to e | farming ee ee 


his stallions should be sct against the 
revenue derived from them :—-Held ; it 
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a similar deduction in respect of | treated as entirely separate from his | was primarily » question for the comrs, 


of one-third of the number of Lebar 
stallions. The farmer contended tha 
his stallion-owning business should be 


192. 


Add. Annotation :—Refd. Collyer v. Hoare & 
Co., [1931] 1 K. B. 123. 


Add. Annotations :—Apld. Waldie v. I. R. 

Comrs. (1919), 12 Tax Cas. 118. Distd. 

aaeere & Burn-Murdoch v. I. R. Comrs., 

[1929] A. C. 386. Refd. Bourne & Hollings- 

worth v. I. R. Comrs. (1921), 12 Tax Cas. 

psi ison v. Mabie Todd (1927), 18 Tax 
as. e 


Add. Annotations :—Apld. Mallett v. Staveley 
Coal & Iron Co., [1928] 2 K. B. 405. Consd. 
Morley v. Lawford (1928), 140 L. T. 126. 


Comrs., [1929] A. C. 386. Distd. Fry +. 
Salisbury House Estate, Ltd., Jones v. City 
of London Real Property Co., [1980] A. U. 
482; Collyer v. Hoare & Oo. (1930), 47 
T. L. R. 7. Expld. Collyer v. Hoare & Co., 
[1931] 1 K. B. 123. Folld. I. R. Comrs. v. 
Scottish Central Electric Power Co. (1931), 
145 L. T. 169. Refd. Small v. Easson (1920), 
12 Tax Cas. 351; Bourne & Hollingsworth 
v. I. R. Comers. (1921), 12 Tax Cas. 483; 
British Insulated & Helsby Cables v. Ather- 
ton, [1926] A. C. 205; Mitchell v. Noble, 
[1927] 1 K. 3B. 719; Green v. Gliksten (1928), 
139 L. T. 12; Rees Roturbo Development 
Syndicate v. I. hk. Comrs., Rees Roturbo 
Development Syndicate v. Ducker (1928), 
13 Tax Cas. 366; Anglo-Persian Oil Co. v. 
Dale (1931), 47 T. L. R. 487; Union Cold 
Storage Co. v. Adamson (1930), 144 L. T. 
140. | 


Add. Annotations :—Consd. Morley v. Law- 
ford & Co. (1928), 140 L. T. i25. Refd. 
British Insulated & Helsby Cables v. Atherton, 
[1926] A. C. 205; Anglo-Persian O;' Ca. vu. 
Dale (1931), 47 T. L. R. 487. 

Add. Annotations :—-As to (1) Consd. Morley 
». Lawford & Cv. (1928), 140 L. T. 126. 
As to (2) Refd. Mitchell v. Noble, [1927] 
1 K. B. 719. Generally, Reftd. Small v. 
Easson (1920), 12 Tax Cas. 351; 1. R. Comrs. 
v. Scottish Central Electric Power Co. (1931), 
145 L. T. 169; Wnion Cold Storage Co. v. 
Adamson (1930), 144 L. T. 140. 

Add. Annotations :—Consd. Hart v. Riversdale 
Mill Co. (1927), 96 L. J. K. B. 691; Morley 
v. Lawford & Co. (1928), 140 L. T. 125. Apld. 
Collyer v. Hoare & Co. (1930), 47 T. L. R. 7. 
Distd. Fry v. Salisbury House Estate, Ltd., 
Jones v. City of London Real Property Co., 
[1930] A. C. 432. Consd. Collyer v. Hoare & 
Co., [1931] 1.K. B. 123; 1. R. Comrs. v. 
Scottish Central Electric Power Co. (1931), 
145 L. T. 169. Refd. 1. R. Comrs. v. Lysaght, 
[1928] A. C. 234, . 
J—Younes, CRAwsHAY & YOUNGs, 
Lrp. v. BROOKE (1912), 6 Tax Cas. 393. 


Loss on individual rents of tied houses— 
No loss on aggregate rents.|—A brewery co. 
as a necessary incident of the profitable 
working of its business acquired licensed 
houses which it let to tied tenants who in 
some cases paid a premium as well as a rent. | 
After the premium had been taken into 

account it was found that in some cases the 
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tied tenant paid less rent than a free tenant 
would have paid, & in some cases more. If 
the rents & premiums of all the tied houses 
were aggregated, no loss in rent had becn 
suffered by the company in consideration 
of the tie:—Held: in considering whether 
an expense had been incurred by the co. in 
the letting of tied houses which could be 
deducted from the profits of the business as 
having been wholly or exclusively laid out 
or expended for the purposes of the trade, it 
was only the aygregate loss on the letting of 
all the tied houses that could be taken into 
account, & as in the aggregate no loss had 
been sustained there was no expense to be 
deducted.—CoOLLYER v. HOARE & Co., Lin., 
(LOS81J 1K. BL123; 100 L. J. K. UB. 249; 144 
l.'D. 71; 47 T. LR. 7, OC. A. 

Add. Annotation :—Refd. Thomas v. Evans, 
Jones v. South-West Lancashire Coal-Owners’ 
Assocn. (1927), 11 Tax Cas. 790. 


Add. Annotation :—Refd. Collins v. I. R.- 
Comrs. (1924), 12 Tax Cas. 773. 

Add. Annotation :—Refd. Collins v. I. 
Comrs,. (1924), 12 Tax Cas. 773. 

Add (Citation :-—-2 Tax Cas. 100. 

Add. Annotations :---As to (2) Consd. Thomas 
v. Kvane, Jones v. South-West Lancashire 
Coal-Owners’ Assocn. (1927), 11 Tax Cas, 
790. Generally, Refd. Pegg & Jones v, J. RH. 
Comrs. (1910), 12 Wax Cas. 82; 2. 2. Comrs. 
». Westleigh Mstates Co., I. R. Comrs. v. South 
Behar Ry., I. KR. Comrs. v. Kecentrie Club 
(1925), 12 Tax Cas. 657. 

Add. Annotations :--- Apld. Pegz & Jones v. 
I. R. Comrs. (1919), 12 Tax Cas. 82. Consd. 
Thomas wv. Evans, Jones v. South-West 
Lancashire Coal-Owners’ Assocn. (1027), 11 
Tax Cas. 790. Refd. I. R. Comrs. v. West- 
leigh Mstates Co., 1. R. Comrs. v. South Behar 
Ry., I. R. Comrs. v. Eccentric Club (1025), 12 
Tax Cas. 657. 


nr 


- Add. Annotations ;-- Consd. I. R. Comrs. v. 


Westleigh Estates Co., 1. R. Comrs. v. South 
Behar Ry., I. R. Comrs, v. Eecentric Club 


(1925), 12 Tax Cas. 657; Cornish Mutual 
Agsce. v. I. R. Couirs., [1026] A. C. 28). 


Distd. Liverpool Corn Trade Assocen. v. Monks, 
[1926] 2 Kk. GB. 10. Apld. Jones v. South- 
West Lancashire Coal-Owners’ Assocn., [1927] 
A. C. 827. 


Add. Annotation :—Refd. Butler v. Mortgage 
Co. of Egypt (1927), 138 £.. T, 828. 

Add. Annotations :---Retd. British Insulated & 
Helsby Cables v. Atherton, ; 1026] A. C. 205; 
A.-G, v. Metropolitan Water Board, [1928] 1 
K.B. 833. 

Add. Annotations :—Distd. Scales v. Thomp- 
son (1927), 138 lL. T. 331. Consd. Butler v. 
Mortgage Co. of Egypt (1925), 1389 L. T. 29. 
Add. Annotations :—Distd. Scales v. Thomp- 
son (1927), 188 L. T. 331. Consd. Butler v. 
Mortgage Co. of Egypt (1928), 139 L. T. 29. 
Refd. Fry v. Salisbury House Estate, Ltd., 
Jones v. City of London Real Property Co., 
[1930] A. C. 432, 

insurance-—— Mutual society.) — 
A mutual insurance assocn. was formed, its 


ne ee ee ae ae re ert lle BS Re ee ee ee eR es he ae OT OE ale te 





to determine, & no cause been 
shown for disturbing their determnina- 
tion.— MARSHALL v. INLAND REVENUE 
COMR8., {1927} 8. C. 243.-—-SCOT, 


Cases 3072—816. 
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Deduction 
due to broker 
not ssseasa, 
of the whole 
received b 
his account, but only in reepect of the 
difference “between the sum of the 
dividends & 


sole activity being the indemnity of its 
members, who were coal-owners, 8 ar 
liability for compensation in respect of fata] 
accidents to workmen. The members of the 
assocn. were the persons protected by it, 
every member being Hable to contribute a 
sum not exceeding £25 in the event of a 
winding up. The assocn. formed a general 
fund by making calls upon members propor- 
tionate to the wages paid in their works for 
the time being, & the balance of the tara | 
call fund was transferred to a reserve fund, 
into which any extraordinary calls were also 
aid. A member, on retirement, was entitled 
get back in cash a proportion of his share 
in the above reserve fund, but, apart from 
this, members had no right at all to the cash 
in the reserve fund, though the interest 
uccruing on the reserve fund could be used in 
diminution of members’ calls:—Held: (1) 
the sums paid by the members to the assocn. 
were admissible deductions in computing the 
profits made by a member for the purpose of 
assessment to income tax, as the money was 
laid out by the respective members on a true 
insurance principle ; (2) the surplus funds of 
’ the assocn. were not assessable to income 
tax, as the assocn. was mere machinery for 
the purpose of enabling subscribing members 
to insure themselves.—THomMas tv. EVANS 
(RICHARD) & Co., JONES v. SOUTH-WEST 
LANCASHIRE CoaAL OwneERS’ Assocn., [1927] 
1K. B. 38; 95 L. f. K. B. 990; 185 L. T. 
673; 42 T.L. R. 708; 11 Tax Cas. 790, C. A.; 
affd. sub nom, JoNES v. SoutTu-WeEsT LAN- 
CASHIRE Coat OWNERS’ Assocn., [1927] A. O. 
827; 96 L. J. K. B. 894; 137 L. 'T. 737; 43 
T. L. KR. 725; 71 Sol. Jo. 680, H. L. 
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—Cancellation of shipbuilding contracts. |— 
A marine insurance co., having entered into 
contracts for the building of four ships, 
accepted delivery of two of the ships & 
then, owing to a slump in the shipping trade, 
cancelled the contracts for the other two 
ships on payment of £70,000. It was con- 
tended that a new business of dealing in ships 
had been begun by the oo., & that the 
£70,000 was a proper deduction in arriving 
at its profits :—Held: the co. was not carry- 
ing on any trade, from the profits of which 
the £70,000 was an admissible deduction.— 
DEVON MuTUAL STEAMSHIP INSURANOE 
Assocn. v. OaG (1927), 13 Tax Cas. 184. 


809a. Loss on investments—What amounts to.]— 


Applts., an insurance co., had investments 
in British railway stocks, & it was admitted 
by the Crown that any loss suffered by applits. 
on such investments was deductible m 
their profits for purposes of income tax. The 
result of Railways Act, 1921 (c. 55), was 
that applts. received in exchange for their 
various railway holdings stocks in the four 
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—Held: the client was 
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6 holders, | d 
ble for income in Bonds. a 
amount: of the dividends 
the broker & credited to {| ho should not pa 


dividend because 
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amalgamated railway cos. created by that 
Act. The market value of these new stocks 
was leas than the original cost to applits. of 
the old stocks, & they claimed that the loss 
so occasioned to them should be allowed as 
a deduction from their profits for 1922 & 
1923 in nara hee Serge income tax liability : 
—Held: as the effect of what had happened 
was that the old investments had been closed 
& realised, & new investments had been 
begun, applts. were entitled to the deduction 
claimed.—RoyaL INSURANCE Oo., . v, 
aaa (1928), 44 T. L. R. 6380; 14 Tax Oas. 


812a. Employment—Actress.].— The expression 


‘employment’? in Sched. E. of 1918 Act 
meeue something analogous to an office or a 
post. 

An actress earned her living by accepting 
& fulfilling engagements for which her 
ee qualifications fitted her. During 

he periods of assessment in question, she 
exercised her activities by (a) acting in various 
stage plays in England & one in the United 
States of America, under various contracts 
with theatrical producers; (b) poromnlns 
for the films; (c) performing on the wireless 
for the British Broadcasting Corpn., & 
{@) performing for gramophone companies 
or reproduction on their records :—Held: 
the actress was assessable under Sched. D of 
1918 Act in respect Of the profits which she 
derived from her profession or vocation as 
an actress & not under Sched. E in respect of 
the profits of her employment.—DAvVIEs v. 
BRAITHWAITE, [1931] 2 K. B. 628; 100 
L. J. K. B. 619; 145 L. T. 698; 47 'T. L. R. 
479; 75 Sol. Jo. 526. 


3138a. —-— Remuneration of solicitor-trustee under 


316. 


trust.|—A solr.-trustee was empowered by 
clauses in the instruments creating the 
trusts to charge for work done by him in 
connection with the trusts. By agreement 
between himself, his co-trustees & the bene- 
ficiaries, his remuneration was calculated as 
a percentage of the annual income of the 
trust funds, which income had already been 
brought into charge to tax:—Held: this 
remuneration was chargeable to income tax 
against the solr. under 1918 Act, Schedule D, 
Case II., as his profits or earnings arising 
from an employment, & was not constituted 
of annual payments payable wholly out of 
profits or gains brought into charge to tax 
within Rules applicable to all Schedules, r. 19. 
—JONES v. Wriaurt (1927), 189 L. T. 48; 44 
T. L. R. 128; 72 Sol. Jo. 86; 18 Tax Cas. 221. 


Add. Annotations :—As to (3) Apld. Whelan v. 
Henning, [1926] A. C. 293. Distd. Ormond 
Investment Co. v. Betts, [1927] 2 K. B. $26. 
As to (8) Expld. Diggines v. Forestal Land, 


~ Timber & Railways Co. (1980), 142 L. T. 509. 


al. Dividends paid in Victory Bonds 
taxution.}-—- ey *9 
having accumulated profits, declared a 
dividend, & by consent of the share- 
the same in Oey. 

a shareholder, in 
income return for thet year, 
income tax on this 
t was paid in Victory 


Bonds which were exempt from income 


(See [1931] A. C. 380, H. L.) . Refd. Kirke’s 


+ mabe ener 


of the bond in question which intro- 
duces the exemption in taxes. Such 
payment is not the payment of the 
capital of the bond at maturity nor is 
it the parent of interest upon 
presentation & surrender of coupons 
which is what is exempt from taxation. 
The amount so received as dividend 
represcnoted by said bonds was Hable 
to Income tax as profita & _— 
OF NATIONAL 
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claimed 


the sum charged for | tax :— : the P a pee of the | WATEROUS t. MINISTER 
intereat.—. ut & TORONTO Crry, | distributed dividend in question In |; Revenvusg, [1931} Ex. C. R. 108. 
[1927] 2D. L. R. 1100; 60 0. L. BR. | this case, in bonds, does not b the | CAN. 
18.—CAN. transaction within the a 


22 


“ ob. on” 


Trustees v. I. R. Comrs. (1926), 186 L. T. 
§82; Turton v. Mitchell (1927), 1388 L. T. 
865 ; Leeming v. Jones (1929), 141 L. T. 472. 
Generally, Refd. Leitch v. Emmott, [1929] 2 
K. B. 236; Miller (Lady) v. I. R. Comrs. 

(1930), 15 Tax Cas, 25. 


Add. Citationa :—[1926] 1 K. B. 4830; 
Tax Cas. 139. 


Add. Annotations :—Apld. Turton v. Mitchell 
(1927), 1388 L. T. 365. Consd. Leeming »v. 
Jones (1929), 141 L. T. 472. Apld. Diggines 
v. Forestal Land, Timber, & Railways Co. 
(1930), 142 L. ‘T. 509. Refd. Ormond In- 
vestment Co. v. Betts, [1927] 2 K. B. 326; 
(see [1913] A. C. 380, H. L.) ; Merrifield v. Wall- 
paper Manufacturers, Ltd., (1931]2 K. B. 148. 


Different holdings of War 
Loan.]—Applt., who owned £2,850 5 per cent. 
War Loan inscribed in the books of the Bank 
of England, in June, 1924, converted this 
holding into 44 per cent. Conversion Loan, 
the interest on which was payable under 
deduction of income tax. Applt., however, 
continued throughout the year 1925-26 to 
hold a smal, amount of 5 per cent. War Loan 
Post. Office issue, to which he had succeeded 
on the death of his daughter, & which he was 
not aware he could convert :—Held: applt. 
continued throughout the year 1925--26 to 
hold the same source of income, i.e., 5 per 
cent. War Loan, & under Schedule D, 
Case ITI., r. 2, he was assessable to income tax 
for that year in the full amount of the interest 
received from such War Loan in the preceding 

ear.—TURTON v. MITCHELL (1927), 1388 L. T. 

65; 13 Tax Cas. 245. 


—— - + ---, ]-—The words ** interest 
‘, « . on any securitics issued under the War 
Loan Acts, 1914 to 1917,” in 1918 Act, 
Sched TD, Case ITI., r. 1 (f), designated oae 
taxable subject-matter & not several sources 
of income. 

A taxpayer was the holder of a number of 
5 per cent. National War Bonds, 1928 (‘Third 
Series), These bonds were on Dec. 1, 1924, 
converted into 5 per cent. War Loan Stock, 
1929-47. The taxpayer in the following 
year purchased additional 5 per cent. War 
Loan Stock, 1929-47. Both the 5 percent. 
National War Bonds, 1928, & the 5 per cent. 
War Loan Stock, 1929-47, were securities 
issued under the War Loan Acts. A question 
arose whether they were of the same class or 
source for the purposes of rr. 1 & 2 applicable 
to Case III. of Sched. D of the Income Tax 
Act. The taxpayer contended that Uiey 
were the same source, & therefore the assess- 
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\ APHR MANUFACTURERS, 
Lrp., [1931] 2 K. B. 148 : 


; 100 L. J. K. B 
816; 145 L. T. 461. | 
—— ——— Holdings of 
husband & wife.}]—- Where applt.’s wife, 
who was living with him, was in receipt 
of £9 16s. 10d. interest of War Loan in the 
year preceding the year of assessment, in 
which year applt. held no War Loan, & applt. 
in the year of assessment bought War Loan 
from which he received interest amounting 
to £3,662 108. :—Held: appl, had been in 
possession of the source of such interest in 
the previous year, & was assessable only in 
the sum of £9 168. 10d. in respect of interest 
of War Loan.--WALKER v. HOWARD (1927), 
138 I. T. 367; 13 Tax Cas. 3138. 
Annotation -— Overd. Leitch ov. Kumott, [1929] 2 KE. B. 236. 
Compare No. 570a, post. 
$21a. Surrender of Victory Bonds in payment of 
death duties---Unpaid interest taken into 
account in valuation.|----Where Victory Bonds 
are surrendered in payment of estate duty, & 
the accrued but still unpaid interest is taken 
into account in the valuation of the bonds, 
the interest is not subject to income tax.-— 
Monks v. Foxr’s Exucurons, [1928] 1 K. B. 
351; 97 I. J. KW. BB. 241; 188 L. T. 208; 44 
T. L. BR. 1163 72 Sol. Jo. $13 13 Tax Cas. 171, 
826. Add. Annotation :---Refd. Seaham Harbour 
Dock Co. v, Crook (1030), 47 T. La, R. 28. 
884. Add. Annotation --- Refd. I. RK. Comyrs. 
Folder, [JO3112 KR. B.S]. 
386. Add. Annotdtions ----Consd. Perrin v. Dickson 
(1929), 98 lL. J. K. 2B. 683. Refd. Leeming 
v. Jones (1029), 141 L. VT. 472. 
887. Add. Annolutions :~--Consd. Ne Fitch’s Will 
Trusts, Public Trustec v. Nives (1928), 139 
L. T. 656; Perrin wv. Dickson (1929), 98 
lL. J. K. 3. 683. Refd. Gleuboig Union Kire- 
clay Co. v. I. R. Comrs. (1922), 12 Tax Cas. 
427; I. R. Comrs. v. City of Buenos Ayres 
Tramways Co. (1004), (1926), 12 'Tax Cas. 
1125. 
346a. ---—— By insurance company—-In considera- 
tion for annual payments. ]----A contract with 
an insurance co., by which the assured, io 
consideration of annual payments, is to receive 
other annual payments at a later date, does 
not create an annuity chargeable with income 
tax, except to the extent that the payments 
made by the co. consist of interest on those 
made to them by the arsured.—-PERRIN r. 
Dickson, [1930] 1 KK. B. 107; 98 1. J. K. B. 
83; 142 L. 'T. 20; 46 T. L. R. 621; 14 
Tax Cas. 608, C. A. 
347. Add. Annotation :—-Consd. Pirrin v. Dickson, 
(1929), 98 L. J. K. B. 683. 
dd, Annotations :—-Refd. Sherwood v. Sher- 


MERRIFIELD v. WALLP 





317c. 





Uv. 


computed on the basis of the income arising | wood, [1020 } P. 120; Stibhe a. NStibbe, 
within the year preceding the year of assess- , [1931] P. 105. 
ment. The Crown, on the other hand, con- | 354a. --—~ -—-— Right of wife to refund of personal 


tended that the income arising from 5 per |! 


cent. National War Bonds & 5 per cent. War 
Loan Stock was income arising from different 


income of the year of assessment :—Held: as 
both the § per cent. National War Bonds, 
1928, & the 6 per cent. War Loan Stock, 
1929-47, were securities issued under the 
War Loan Acta, 1914 to 1917, the interest 
arising from those securities arose from the 
same source & ought not to be split up for 
the purpose of charging income tax.— 


sources, & therefore the assessment for the | 
year in question ought to be computed on the ; 





! 
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allowance.jJ—On an order being made against 
a resp. living abruad, whose income was not 
subject to British tax, for payment of main- 
tenance free of tax to his former wife living 
in England, he must remit a sum which, 
after the payment of incorfie tax at the 
standard rate, gave petitioner the sum named 
in the order, & she was also entitled to the 
benefit of any personal allowance by way of 
refund from the income tax authorities.— 
SHEARN v. SHEARN, [1031] P.1; 1001. J.P. 
41; 148 L. T. 772; 46 T. L. R. 652; 74 
Sol. Jo. 536. 


23 


Cases 356-—302, 
856. Add. Annotation :—Apld. South American 


369c. 
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Stores (Gath & Chaves) v. I. R. Comrs. 


(1926), 12 Tax Oas. 905. 


861. Add. Annotation :—Generally, Refd. Shearn 


v. Shearn, [1981] P. 1. 


867a. ——— Agreement to pay super-tax on wife’s 


come in excess of specified sum—Whether 

usband entitled to marshal Wife’s income.]— 
A husband & wife lived apart upon the terms 
of a separation deed by which the husband 
covenanted during the joint lives of himself 
& his wife to pay to trustees for the benefit 
of the wife such a sum in each year as, after 
deducting income tax at the current rate, 
should amount to the sum of £3,000. 
Clause 11 of the deed was in these terms: 
‘‘ In addition to all other payments by this 


indenture agrced to be made by the husband |' 


or his representatives after his decease he or 
they shall pay & discharge all super-tax which 
shall be da betine in respect: of the income of 
either the husband or the wife except any 
super-tax in respect of any income of the wife 
not coming to her under or by virtue of this 
indenture in excess of £1,400 for any year.”’ 
Apart from the deed the wife had an income 
exceeding £1,400 a year :—Held;: in conr 
puting the super-tax payable by the husband 
in respect ot the income of the wife, the 
husband was not entitled to marshal the 
component parts of the wife’s income so that 
one part. namely, the an::ual amount payable 
under the deed plus £1,4U0, should be exempt 
from super-tax as to £2,000 thereof, & as 
to the balance should bear the lower rates 
of tax, & that the higher rate of tax should 
fall upon another part, namely, the excess 
of the wife’s total income over the first- 
mentioned part; but clause 11 of the deed 
required that the whole super-tax payable 
in respect of the total income of the wife 
should be divided in the proportion which 
the amount of one of the above-mentioned 
parts of the wife’s income bore to the amount 
of the other, & that the husband should pay 
super-tax in the proportion which the first- 
mentioned part bore to that secondly 
mentioned.—FLEETWOOD-HESKETH v. FLEET- 
WooD-HESKETH, [1029] 2 K. B. 55; 98 
L. J. K. B. 417; 141 L. T. 317, C. A. 


Payment of interest to debenture holders— 
Out of accumulated profits.|—-The words 
‘profits or gains brought into charge to 
tax’ in rr. 19 & 20 of the All Schedules 
Rules to 1918 Act, mean profits or gains 
brought into charge to tax in the same year 
of assessment as the payment is made of the 
interest from which income tax is deducted. 

_ <A trading co. wrote off against capital 
depreciation a balance of £68,929 standing to 
the credit of its profit & loss account & 
representing accumulated past protits on 
which the co. had paid income tax in previous 
years. During years of charge the co. made 
nd profits, but it paid debenture interest, 
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deducting from the payments tax at the 
standard rate which is claimed to retain on 
the ground that the £68,929 was to be re- 
garded as available for the payment of the 
interest, & that the interest was; therefore, 
‘payable wholly out of profits or gains 
brought into charge to tax” within r. 19 
of the All Schedules Rules under 1918 Act :— 
Held: as during each of the years of charge 
the co. had no profits or gains brought into 
charge to income tax, the interest had not 
been paid out-of money already brought into 
tax within r. 19. The case, therefore, did 
not fall within r. 19, but within r. 21, by which 
the co. must account to the Crown for the 
amount of the tax which it had deducted.— 
LUIPAARD’S VLE! HstaTE & GOLD MINING 
Co., Lrp. v. INLAND REVENUE COMRS., 
[19380] 1 K. B. 693; 99 L. J. K. B. 830; 142 
L. T. 689; 46 T. L. R. 204; 15 Tax Cas. 
573, C. A. 

Add. Annotation :—Consd. Martin v. Lowry, 
Martin v. I. 2. Comrs., [1926] 1 K. B. 550. 


877. Add. Annotation :—Generally, Refd. I. R. 


378. 


Comrs. v. Holder, [1931] 2 K. B. 81. 

Add. Annotations :—Refd. Re Jauncey, Bird v. 
Arnold, [1926] Ch. 471; I. R. Comrs. v. 
Holder, [1931] 2 K. B. 81. 


380a. Instalments paid after death of moneylender 
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-—Instalments not representing capital.}]—— 
A moneylender made loans on promissory 
notes which provided for payment to him 
of monthly or more frequent instalments. 
Up to the date of his death he was assessed 
under Case J, Sched. D, in respect of the 
profits of this business, all instalments due 
& paid prior to his death being brought into 
the relative computations. Instalments fall- 
ing due after his death were collected by the 
administrator of his estate but it was not 
suggested that the administrator was at any 
time carrying on any trade. Assessments 
were made on the administrator on the basis 
that so much of the instalments collected by 
him as did not represent repayment of 
capital was ‘‘ interest of money” within 
rule 1, Case III., Sched. D. The adminis- 
trator contended that the sums in question 
were not assessable as ‘*' interest of money ”’ 
within Income Tax Acts :—Held: the sums 
in question were *‘ interest ’’ assessable under 
Case LII.—BENNETT v. OasTon (1930), 15 
Tax Cas. 374. 

Add. Annotations :—Consd. Sterling Trust 
v. 1. R. Comrs., I. R. Comrs. v. Sterling Trust 
(1925), 12 Tax Cas. 868. Distd. Dickson 
v. Hampstead B. C. (1927), 91 J. P. 146. 
Aplid. A.-G. v. Metropolitan Water Board, 
{1928} 1 K. B. 883. Consd. J. ht. Comrs. 
v. Dalgety & Co. (1929), 98 L. J. K. B. 
542; Shanks v. I. R. Comrs., (1929] 1 K. B. 
342; I. R. Comrs. v. Scottish Central Klectric 
Power Co, (1931), 145 L. T. 169, Refd. Birt, 
Potter & Uughes v. I. R. Comrs. (1927), 12 
Tax Cas. 976; 1. R. Comrs. v. Pakenham, 


PART V. SECT. 4, SUB-SECT. 2.—E. 


am. Moriygage interest.}-—Raza Raa- 
HUNANDAN PRARHAD SINGH v. COMR, 
OF INCOME Tax, BinaR & OR1Baa (1929), 
ay L. R. y Pat. 48,— IND. 


PART V. SECT. 4, SUB-SECT, 3. 


392 1. Annual payments partly paid 
mi of tared income.)}—Appit corpn. had 


xcheme by borrowing A 1 
from the Board of Public Works & as 
to the remainder by borrowing on 
mortgages secured on the revenue of 
the corpn. The revenue account of 
the scheme for the vear in question 
showed a deficit which was eventually 
made good from public funds. The 
loan interest was due & was paid out 
of the borough fund before the subsidy 


raised the funds required for a housing ' was received. The total taxed income 
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a small portion ; of the corpn. was sufficient to cover the 


whole of the loan interest payable. 
The corpn. was assessed under Finance 
Act, 1927 (c. 10), 8, 26, on the same 
footing as in Birm' os Mag Corpn. v. 
I. R. Comrs., No. 393b, & the arsesa- 
ment was upheld by the special] comrs. 
on appeal. The corpn. demanded a 
case :—Held: the corpn. was htly 
80 assessed .— BELFAST CORPN. t. TURN- 
BULL (1930), 15 Tax Cas. 474.—IR. 


393. 


I. R. Comrs. v. Longford, Gascoigne v. I. R. 
Comrs., [1927] 1 K. B. 594; Birmingham 
Corpn. v. I. R. Comrs., [1980] A. C. 307; 
Fry v. Salisbury House Estate, Ltd., Jones 
v. City of London Real Property Co., [1930] 
A. C, 432; Sutton v. I. R. Comrs. (1929), 14 
Tax Cas. 662; I. R. Comrs. v. Miller, [1930] 
A. C. 222 5 Jones v. Leeming, [1980] A. C. 
415; Luipaard’s Vlei Estate & Gold Mining 
Co. v. I. R. Comrs., [1930] 1 K. B. 593; 
sheng acme v. I. R. Comrs. (1930), 15 Tax 
as. 


Add. Annotations :—Apld. Dickson v. Hamp- 
stead B. C. (1927), 91 J. P. 146. Refd. 
I. R. Comrs. v. Pakenham, I. R. Comrs. v. 
Longford, Gascoigne v. I. R. Comrs. (1927). 
136 L. T. 699; A.-G. v. Metropolitan Water 
Board, [1928] 1 K. B. 833; Birmingham 
Corpn. v. I. R. Comrs., [1930] A. C. 307; 
Luipaard’s Vlei Estate & Gold Mining Co. 
v. I. R. Comrs., [1930] 1 K. B. 593. 


393a.—-—.]—-Under Housing of the Working 


Classes Acts & Metropolis Management Act, 
1855 (c. 120), resps., » metropolitan borough 
council, assigned to the London County 
Council all vstes authorised to be raised by 
resps. under Metropolis Management Act, 
1855, or London Govt. Act, 1899 (c. 14), to 
secure money advanced by the London 
County Council. The moncy so raised was 
used by resps. in connection with the con- 
struction of flats for the working classes in 
pursuance of a scheme prepared by them 
under Housing, Town Planning, etc., Act, 
1919 (c. 35), 8. 1. In making payments of 
interest on the suins ad vanced resps. deducted 
income tax under Rules applicrd:e to all 
Schedules, r. 21. The interest was ceid out 
of the general fund in the hands of .espa., 
into which fund were paid all profits or gains. 
whether derived from a housing scheme cr 
from elsewhere. Resps. had only one banking 
account, out of which all payments, including 
the interest, were made & into which all 
receipts, including the profits & gains derived 
from resps.’ electricity undertaking, or 
otherwise, were paid. No special fund in 
respect of any housing scheme was main- 
tained. Resps. possessed profits or gains 
brought into charge to income tax sufficient 
for the payment of interest on the summa 
advanced, apart from any revenue derived 
under any housing scheme :-—Held: as none 
of resps.’ profits & gains other than the 
receipts of the housing scheme contributed 
to the payment of the interest, & as resps. 
had an indemnity against loss on the scheme, 
resps. were liable to account for the amount 
of the deductions.—DiIcKson v. HAMPSTEAD 
Borovues Councirt (1927), 91 J. PP. 146; 
43 T. L. R. 595; 25 L. G. R. 402;:°11 Tax 
Cas, 691. 


Annotation :—A d. Birmingham Corpn. v. I. R. Comrs., 
{1929] 2 K. Bast. . ca 


893b. 





-]}—The Birmingham Corpn. undertook 
a Housing Scheme, under the provisions of 
the Town Planning Act, 1919 (c. 35), &, under 
the provisions of sect. 7. the Local Govt. 
Board undertook to, & did. refund to them, 
by means of an Exchequer subsidy, the loss 
thereby incurred. In order to finance the 
scheme, the corpn. issued housing bonds, & 
when paying interest upon them they 
deducted income tax. They alleged that 
that interest was paid out of their general 
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borough fund, which was used in financing 
their markets, gas, electricity, tramways & 
other undertakings, & that as the inconie in 
respect of that fund & those undertakings had 
already been brought into charge for income 
tax purposes, they were entitled to retain the 
amounts deducted :—Held: as the corpn. had 
an indemnity against loss on the housing 
scheme the interest s0 paid could not be re- 
garded as a general payment out of profits 
brought into charge, & the corpn. must account 
to the Revenue for the tax so deducted under 
rule 21 of the rules applicable to all Scheds. 
—BIRMINGHAM CORPN. v. INLAND KEVENUE 
Comrs., [1929]2 K.B.187; 98 L. J. K. B. 498; 
141 L. T. 889; 93 J. P. 216; 45 T. L. R. 
463; 27 L. G. R. 651, OC. A.; affd., [1930] 
A. ©. 307; 99 IL. J. K. B. 200; 142 L. T. 
683; 94 J. P. 123; 46 T. L. BR. 262; 28 
L. GR. 201; 15 Tax Cas. 172, H. L. 

Add. Annotations: — Apld. Birmingham 
Corpn. v. I. BR. Comrs., [1929] 2 K. B. 187. 
Refd. Sterling ‘Trust v. J. R. Comrs., I. BR. 
Comrs. v. Sterling Trust (1925), 12 Tax Cas. 
868; Luipaard’s Vici Estate & Gold Mining 
Go. v. I. BR. Comrs. (1940 90 L. J. K. B. 830. 


394a, ——— ---—.]--The profits of the Metropolitan 


394. 


Water Board were assessable under 1918 Act, 
Schedule A., No. U1., r. 3, by reference to 
the profits of the year preceding the year of 
assessment. The sccounts of the Board for 
the year ending Mar. 31, 1022, showed a loss, 
& no assessment was made for the year 
ending Apr. 5, 1923. The accounts for the 
year ending Mar. 31, 1923, showed a profit 
of over two millions, out of which the Board 
paid over one million interest on water stock, 
& debentures, deducting & retaining the 
income tax thereon. On an information 
claiming that the Board was liable to account 
for the amount of the tax so deducted, the 
Board contended that the interest paid for 
the year 1922-23 was payable out of profits 
brought into charge for 1922-23 within 
Rules applicable to all Schedules, r. 10, & 
was in fact paid out of the profits for 1922-23, 
& that, although the income tax for 1022-23 
was to be measured by the profits of the pre- 
ceding year, the profits for 1922-23 had been 
brought into charge, & rule 2] did not apply : 
-—Held: asthe Board had been assessed at 
zero under Schedule A for 1022-23, the 
interest had not been paid out of profits 
brought into charge, & the Crown was 
entitled to succeed.~- A.-G. v. METROPOLITAN 
Water Boanp, [1928) 1 K. B. 883; 97 
LJ. K. B. 214; 1388 L. T. 346; 44 T. 1. KR. 
135; 72 Sol. Jo. 80; 13 Tax Cas. 294, C. A. 


Annotattons -— Distd. Salisbury House state v. Pry (1029), 


98 


I. J 
Mining Co. v. 1. . Cours, (1930) 1K, Bogs. 


897. Add. Annotations :—Consd. Sterling Trust 


K. 1B. 722. Apld. Luipaurd'’s Viel Fatale & Gold 


v. I. R. Comrs., I. KR. Comrs. v. Sterling 
Trust (1925), 12 Tax Cas. 868. Apld. Dickson 
v. Hampstead B. C. (1927), 91 J. BP. 146. 
Consd. A.-G. v. Metropolitun Water Board, 
[1928] 1 K. B. $33. Refd. Birrningham Corpn. 
v. 1. R. Comrsn., (1930) A.C. 307; 1. RR. Comrs. 
vy. Dalgety & Co., [1930)1 K. B. 13 Luipaard’s 
Vlei Kstate & Gold Mining Co. v. I. R. Comrs., 
[1930) 1 K. B. 693. 


416a. —— Debentures.|—A co. issued deben- 
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tures, stating in the prospectus that the 
interest thercon would be payable * free of- 
English income tax.” The debentures them- 


Cases 4160-441. 


selves, & the trust deeds by which they were 
secured, provided for payment of interest 


’ at 53 per cent. per annum “ free of Bnglish 


425. 


427. 


income tax,’’ & the co. undertook, in addition 
to the interest, to pay or idemnify the owner 
of each coupon against the English income 
tax on the interest to which the coupon re- 
lated :—~Held: the contract was void, as regards 
the stipulation for payment of interest free 
of income tax.—SourH AMERICAN STORES 
(GaTH & CHAVES), Lrp. v. INLAND REVENUE 
Comps. (1926), 12 Tax Cas. 905. 

Add. Annotations :—Consd. I. R. Comrs. v. 
Pakenham, I. R. Comrs. v. Longford (1927), 
96 L. J. K. B. 882; Archer-Shee v. Garland, 
[1931] A. C. 212. Refd. Baker v. Archer- 
Shee, [1927] A. C. 844. 

Add. Annotation :—N.F. Manton’s Trustees 
v. Steele, Steele v. Manton’s Trustees (1927), 
11 Tax Cas 549. 


428a. ——— Securities in control of foreign custodian 


of enemy property——-Payment of dividends by 
Anglo-German Mixed Arbitral Tribunal— 
When interest accrues.|—-Before the war one 
K., who was a naturalised British subject 
ordinarily resident in the United Kingdom, 
deposited certain securities, stocks, & shares 
with a bank, in Germany for safe custody, & 
the bank collected the interest & dividends 
& put them to the credit of K.’s account. 
From the outbreak of war in 1914 K. ceased 
to operate the account & he died in 1916. 
The bank, however, continued to credit the 
account with the interest & dividends until 
1917, when the German Govt. appointed a 
custodian to take over & administer enemies’ 
property in Germany, & the bank then paid 
the interest & dividends to the custodian. 
K.’s last surviving exor. died in 1921, & resps., 
the exors. of such survivor, recovered the 
interest & dividends, together with interest 
thereon, through the Anglo-German Mixed 
Arbitral Tribunal. Resps. were assessed to 
income tax in respect of these sums for the 
years 1922-23 to 1026-27 under Cases IV. 
& V. of Sched. D. on the ground that they 
were income arising to resps. in those years 
as they accrued only when received under the 
decree of the Tribunal :—Held : the dividends 
& interest accrued in the years when they 
were paid into the bank, & it was now too 
late to make assessments in respect of the 
years before K.’s death, & as to the years 
after his death assessments could be made 
only so far as the assessinents were in time, 
& the further sum paid as interest thereon 
under the dcoree. of the Tribunal was not 
income but was compensation comparable 
to damages for detention of a chattel & there- 
fore was not assessable to income tax.— 
Simpson v. Maurice’s Exors. (1929), 45 
T. L. R. 681; 14 Tax Cas. 580, C. A. 


428b. ——- —_- —— & interest thereon—Whether 


interest income.]—SiImMPpsoN v. MAURICE’s 


Bxors., No. 428a, ante. 


430. Add. Annotations :—Apld. Manton’s Trustees 


{19380] A. C. et Refd. I. R. Comrs. v. 
Blackwell (1925), 184 L. T. 372; Baker v. 
segs = ic) ee eee 
Jonrign decree of divo: "ce. <_ Held « | Case V. in respect ¥ 


annual remittances receiv 


vw. Steele, Steele v. Manton’s Trustees (1927), 
11 fax Cas. 549. Consd. Fry v. Burma Corpn., 


Enoiish anp Empmer Dicrst Supplement. 


_Archer-Shee, [19271 A. O. 844; I. R. Comrs. 
v. Pakenham, I. R. Comrsa. ». Longford (1927), 


96 L. J. K. B. 882°; Hamilton v. I. R. Comrs. 


(1981), 171 L. T. Jo. 457. 


430a. ——— Foreign agreement for repayment by 


serene company of loan with interest-—-Not a 
security.)|~—MANToN’s (LoRD) TRUSTEES v. 
Srpe.y, STEELE v. MANTON’s (LoRD) TRus- 
TEES (1927), 11 Tax Cas. 549, C. A. 


430b. ——- Company making investments on real 


431. 
433. 


437. 
441. 


estate abroad. A co. incorporated in the 
United Kingdom, & carrying on business 
there at its head office in the making of loans 
of money upon the security of land in 
Hgypt, was assessed to income tax until 
Apr. 1, 1922, under Schedule D., Case I., 
upon the profits of the co.’s business. As 
from Apr. 1, 1922, the entire control of the 
business was removed to Egypt. The trade 
of the co. wholly consisted of the lending of 
money to approved borrowers in Egypt in 
accordance with Egyptian law, at rates of 
interest varying from 6 to 84 per cent. 
No loans were entertained without good real 
security being given, &, in the event of the 
borrower’s default, roceedings were invari- 
ably taken in the local cts. to realise a 
security, & if it could not be sold immediatel 
the co. would go into possession :—Hel 
as from Apr. 1, 1922, the co., though it 
carried on a trade or business, was properly 
assessed to income tax under Schedule D., 
Case IV., in respect of income arising from 
securities in a place out of the United 
Kingdom, & was to be taxed in the full 
amount of such income, whether it was 
remitted to the United Kingdom or not. 
There was no evidence upon which the comrs. 
could find, as they had, that the taking of 
securitics for the loans ‘advanced was only 
‘‘ an incident ”’ in such business ; on the con- 
trary it was an indispensable condition of the 
business. The case being one coming both 
under Case IV. & Case V. the Crown had an 
option to tax the co. under either case.— 
BUTLER v. MORTGAGE Co. OF EGypt, Lrp. 
(1928), 1389 L. T. 20; 13 Tax Cas. 803, C. A. 
Add. Annotation :-—Refd. Ormond Invest- 
ment Co. v. Betts, [1928] A. C. 143. 

Add. Annotations :——As to (1) Consd. Fry v. 
Burma Corpn., [1980] A. C. 821. Refd. 
Whitney v. I. R. Comrs., [1926] A. C. 37; 
Archer-Shee v. Baker (1927), 11 Tax Cas. 
749; I. R. Comrs. v. Pakenham, I. R. Comrs. 
v. Longford (1927), 96 L. J. K. B. 882 3 Proc- 
tor v. Ryall, Ryall v. Proctor (1928), 14 Tax 
Cas. 204. As to (2) Expld. Fry v. Burma 
Corpn. (1929), 98 L. J. K. B. 603. Generally, 
Refd. Leeming v. Jones (1929), 141 L. T. 472; 
Diggines v. Forestal Land, Timber & Railways 
Cu., Ltd. (1930), 142 L. T. 509 ; I. R. Comrs. 
v. Dalgety & Co., [1930] A. C. 527; Spiers v. 
Mackinnon (1929), 14 Tax Cas. 386. 

Add. Annotation :—As to (1) Refd. Ormond 
Investment Co. v. Betts, [1927] 2 K. B. 326. 
Add. Annotations :—Apld. Sutton v. I. R. 
Comrs. (1929), 45 T. L. R. 326. Oonsd. 
A.-G. v. Farrell (1930), 99 L. J. K. B. 605. 
Distd. Stedeford v. Beloe (19381), 47 T. L. R. 
408. Refd. Tollemache v. I. R. Comrs. (1926), 
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under a Swedish 
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but also incorporeal Near tugy pe 
INLAND REVENUE ComRa, AND 
ries yo38 B.C O. 224 ; 13 “Tax Cas. 
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441a. —— 


442. 





rtnere in a firm, & as sharcholders 
a pute’ co., both of which carried 


lia. 
d dividends, & reaps. were 
the yor 1923-24 under rule i 
of Case V. on the 


96 L. J. K. B. 766; I. R. Comrs. v. Paken- 
ham, I. KR. Comrs. v. Longford (1927), 96 
L. J. K. B. 882; Garland v. Archer-Shee 
(1930), 142 L. T. 443. | 


Application of American 

law.}—Testator, a subject of the United 

States, directed that his residuary estate 

should be held upon trust to dispose of the 

income thereof to the use of his daughter, 

now the wife of applt., during her life. 

Testator’s residuary estate consisted wholly 

of foreign securities & foreign stocks & 

shares, & the existing trustees were an 

American trust co. <Applt. appealed against 

assessments to income tax made upon him in 

respect of his wife’s income arising from the | 
will under Case IV. & Case V., r. 1, as being 

income arising from foreign securities, stocks | 
& shares, & chargeable to tax, whether 
received in the United Kingdom or not, & 
claimed that, by reason of the interposition 
of the title of the trustecs, it should be 
assessed under Case V., r. 2, as being a forcign 
possession other than stocks & shares & 
chargeable only to the extent to which it 
was remitted to the United Kingdom. The 
assessments were ultimately upheld by the 
House of Lords upon the assumption that the 
American law was the same as the law of 
England. Upon an appeal by applt. against 
further assessments to income tax made upon 
him in respect of the same income for the 
three succeeding years, expert evidence was 
adduced as to the law of the United States to 
the effect that under that law the wife had. 
no estate or interest in the securities, stocks 
or shares, but that her sole right was to 
compel the trustees to discharge {cir duties 
under the will :—-Held: as the resull of this 
evidence, the income in question was ussesss- 
able under Case V., r. 2.—ARCHER-SHEE v. 
GARLAND, [1931] A. C. 212; 100 L. J. KL. 
170; 144 L. T. 508; 47 T. Ll. Ro. Y7L 3 aud 
nom. GARLAND v. ARCHER-SHEE, 15 Tax Cas. 














693, H. L. 


Far the existing paragraph substitute the 
following paral 
weer |--~Tegtator, a citizen of 
the United States left the residue of his 
roperty in trust for his daughter during 
er life. The trustees, who had full power 
over the investment of the trust fund, 
were a co. constituted under the law of 
the State of New York & resident therein. 
The trust fund consisted of foreign govt. 
securities, foreign stocks & shares, & other 
foreign property. The trustees paid over 
such of the sums they received as they 
considered to be income, after deducting 
expenses, to the order of the daughter at a | 
bank in New York. No part of the income 
was remitted to the United Kingdom. 
the husband of testator’s daughter & resident 
in the United Kingdom, was assessed under 


} t-- 


ote mega ectacemenne 





— wen. 


Schedule D., Oase IV., in the full amount | 
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average of the 


446a. ong a, oe ee 


446b. —~~ 


amounts Bo arising in the three precod- 
Remittances were received 


formed the hasia of av additional assess. 
ment on resps. for the etalk B your, 
1925-24, under rule 2 of Cuse V. 

1923-24, however, no remittance was 
received from the firm, & resps. con- 
tended that there was therefore no 
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of the income of the trust :—Held: (1) the 
daughter was specifically entitled under the 
will in equity during her life to the interest 
& dividends of the securities, stocks, & shares 
comprised in the trust fund, & her husband 
was assessable under Case 1V.,r. 1, & Case V., 
r. 1, to income tax in respect thereof, except 
such, if any, as were shown to be ‘ foreign 
possessions. other than stocks, shares & 
rents,’’ whether such interest & dividends 
were remitted to the United Kingdom or 
not; (2) the matter should be remitted 
to the comrs. to stato which of the items of 
the trust fund were (a) “ securities”? within 
Jase 1V., r. 1, (6) ‘‘ stocks, shares or rents ”’ 
within Case V., r. 1, & (c) ‘' possessions out 
of the United Kingdom other than. stocks, 
shares or rents’? within Case V., r. 2.— 
BAKER v. ANCHER-Sunr, [1927] A. 0. 844 ; 
a6 L. J. K. B. 8083; 187 1.,T. 762; 48 
T. L. R. 7583 71 Sol Jo. 727, IL. lis) revag. 
S.C. eub nom. Stem ve. BAKER, (1927) 1K. 3B. 
108; sub nom. ARCHER-SUsE v. BaKnr, 11 
Tax Cas. 7493) subsequent proceedings (1928), 
15 Tax Cas. 1, CC. A. 


ei rnilolanys Ex ld. Gariand ow Archer-Sheo (1930), 14$ 
Bel A 


Apld. Archer-shee e«. Garland, (1981) A. OL 


212. Refd. Watkor eo Howard (1927), 238 I. 1. 367. 
4443, ——— 


Includes interest paid under 
foreign agreement for repayment by foreign 
company of loan with interest.|---MANTON's 
(LORD) TRUSTEES oo». STRELE, Sreene vu. 
Manron'’s (LORD) ‘Vausrerms (1027), 11 Tax 
Cas. 549, C. A. 


ce ar ane 


445. Add. Annotationa ; ~~ Distd. Fry v. Burma 


Corpn., [1930] A. C. 821, Consd. Leitch v. 
Emmott, [1929]2 K.B. 286. Refd. Egyptian 
Delta Land & Investment Co, v. Todd, [1920] 
A. © 13; Hamilton od. Re. Comers. (181), 
171 I. T. Jo. 457. Mentd. Bacla ve Public 
Trustee, [1926] Ch. 865, 


Advance on account of 
salary pald into banking account in United 
Kingdom.]—-- FLEMING vo. WILKINSON, No. 
13la, ante. 


ommeneamtnentedend 





Sales agent for foreign countries 
of manufacturers in United Kingdom.]-—- 
SereRS v. MACKINNON, No. 13Lf, ante. 


Add. Citations :~%5 L. J. K. B. 304; 10 
Tax Cas, 263, H. I. 

Add. Annotations :-~Apld. Grainger v. Max- 
well, [1926] 1 K. B. 430. Consd. Diggines v. 
Forestal Land, Timber & Railways Co., 
[1DS1] A. C. 380. Refd. 1. Re Comrs. v. 
Drysdale Trustees (1928), 15 Tax Cas. 560 ; 
ane v. Archer-Shee (1980), 142 L. T. 
4433, 

After this case add 

-]—See, now, Finance Act, 1926 
(c. 22), 8. 22. 








Resrn., ; 450a. —--~ Foreign holdings aggregated.].-By r. 1 


of the Rules applicable to Case V. of Sched. D 
of 1918 Act: ‘‘ The tax in respect of income 
arising from stocks, shares or rents in any 
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income from that source to be assessed : 
— [ells each foreign possession must 
be treated separately in determining 
whetber or not Hability existed for 
any year, & if jn any year no income 
arose from a particular possession, 
no Hability coull exist for that year 
In reapect of that posseasion.—- INLAND 
REVENUE CoMRS. tv, DRYHDALE’S 
ee (1928), 13 Tax Cas. 565.— 


the three 


fu 
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Cases 450a—467a. 


place out of the United Kingdom shall be 
computed on the full amount thereof on an 
average of the three preceding years, as 
directed in Case ]., whether the income has 
been or will be received in the United 
Kingdom or not.” :—Held: the income on 
the full amount whereof the tax was to be 
computed meant the income arising from the 
‘class of foreign possessions consisting of 
stocks, shares or rents, & not the income 
arising from the separate items making up 
that class. 

An English co. holding shares in several 
foreign cos. claimed that for the purposes of 
assessment to income tax each holding 
should be treated as a separate source of 
income :—Held: the assessment for each 
year should be arrived at by including the 
average amounts of the whole of the dividends 
arising to the co. from foreign cos. In the 
three years of average.—DIGGINES _ v. 
ForestraL LAND, TIMBER & RAILWAYS Co., 
[1931] A. C. 880; 100 1. J. K. B. 145; 144 
L. T. 614; 15 Tax Cas. 630, H. L. 

Annotation :-- Apld. Merificld v. Wallpaper Manufacturers, 
Ltd, [1931] 2K. B. 143. | 
450b. 





Income received during less period than 
three years.]—-An investment co. received 
during the first year of its existemce a 
dividend from foreign shares & had no other 
income from fore®zn possessions. In assess- 
ing the co. to income tax under Case V. :— 
Held: (1) Rules applice ble to Cases I. & ITT., 
r. 1 (2), had no application to the receipt of 
dividends on foreign securities, & the only 
relevant rule was the rule applicable to 
Case I. 3 (2) Finance Act, 1024 (c. 21), 8. 26, 
which was founded upon an_e erroneous 
assumption as to the effect. of Case V., r. 1, 
could not be referred to for the purpose of 
interpreting that. provision; (3) the assess- 
ment for the first year should be nil, & for 
the second year one-third of the amount of 
the dividend.--ORMOND INVESTMENT Co. v. 
Berrs, [1928] A. C. 143; 97 L. J. K. B. 342 ; 
138 L. T. 600; 13 Tax Cas. 400, H. L. 


Annotations :-—-Generally, Consd. Fry v. Burma Corpn. (1929), 
98 L. J. K. B. 693. Refd. Curtis Brown, Ltd. v. Jarvis, 
Jarvis v. Curtis Brown, Ltd. (1929), 14 Tax Cas. 744. 


452a. ——.]—LEEMING v. JONES, No. 114b, 





ante. 

453. Add. Annotations :—Folld. Lyons v. Cowcher 
(1926), 10 Tax Cas. 438%. Apprvd. Martin v. 
Lowry, Martin v. I. RK. Comrs. (1926), 43 
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460a. 


467a. 


ENGLISH AND Emprre Dicest SuPPLEMENT. 


T. L. R. 116; Leeming v. Jones (1929), 141 
L. z ne Consd. Jones v. Leeming, [1930] 
A. ©. 415. 


457a. —— ——— —— Director’s commission on 


underwriting shares.]|—Applt., a co. director, 
received commission from a syndicate for 
underwriting shares in a new co., & he was 
assessed to income tax under Schedule D. for 
the year 1919-20 in respect of the com- 
mission. He was not concerned in any other 
underwriting transaction in 1919, 1920 & 
1921 :—Held: the commission was an annual 
profit or gain within Schedule D., Case VI., 
& applit. had been properly assessed to income 
tax in respect of sucl: commission.—LYONS 
vy. COWCHER (1928), 10 Tax Cas. 4388, 


459a. ——— Assignment of option.]}—LEEMING v. 


JONES, No. 114b, anle. 


Purchase & sale of properties by 
builder.|-—Applt. was a builders’ foreman 
until Feb. 1923, & subsequently a director 
of a co. carrying on the business of a builder 
& contractor. During the years 1920 to 
1924 he bought on his own account some 
seven properties, of which he sold four 
during the period, & still owned the remainder 
in 1926 :—Held: the profits, if any, were not 
assessable under Case VI. of Schedule D., 
& the case should be remitted to the Special 
Yomrs. to consider whether the transactions 








‘in qnaestion constituted a trade assessable 


under Case I.—PKARN v. MILLER (1927), 11 
Tax Cas. 610. 


saat ashe :— Apprvd. Leeming ». Jones (1929), 141 L. T. 


462. Add. Annotations :—Consd. Leeming v. Jones 


Refd. Jones vr, Leeming, [1930] A.C. 415. 


(1929), 141 L. T. 472. Distd, Fry v. Salis- 
bury House Estate, Ltd., Jones v. City of 
London Real Property Co., [4930] A. C. 432. 
Reid. Brighton College v. Marriott, [1926] 
A. C. 192; Huxham v. Johnson (19286), 
136 L. T. 410; Martin v. Lowry, Martin v. 
I. R. Comrs., [1926] 1 K. B. 550. 


— Tax on gross amount of dividend.] 
R. 20 of All Schedules Rules to Income Tax 
Act, 1918, provides that the profits or gains 
to be charged on a co. shall be computed in 
accordance with the provisions of the Act on 
‘the full amount of the same before any 
dividend thereof is made’ & that the co. 
‘‘ paying such dividend shall be entitled to 
deduct the tax appropriate thereto ”’ :— 
Held: by “the tax appropriate thereto ”’ 








PART V. SECT. 9. 

4701. Exemntion of charities-— Charil- 
able purposes. |—- By the law of Scotland 
a trust for “ charitable or benevolent ”’ 
purposes is a trust for “ charitable ”’ 
purposes along, & is a trust for “ charit- 
able purposes only " within 1918 Act.— 
JACKSON'S TRUSTEES vt. INLAND 
REVENUE, (1926) S. C. 5703; 10 Tax 
Cas. 460.-—-SCOT. 


470 ii. ——— ——- Stimulating interest 
tn music.}—INLAND REVENUE COMRS. 
vw. GLasGow MuaicaL FESTIVAL 
Agssocns, [1926] S. OC. 920; 11 Tax 
Cas. 154.--SCOT. 


470 iii. —— Supplying nurses.) 
-~An assocn. was formed for the pur- 
oso of improving & extending nursing 
adiities In a county. The members 
were divided into threo classes accord- 
ing to income, the largeet olass con- 
sisting of persons in comparatively 
poor oaircumstances. An annual 
anne bomlip fee was Soa aa varying, 
poror ane the alaas, roe. ag ; : 
9 &. - per annum. © fees 
charged for tho services of a nurse, or 





for admission to the assocn.’s hospital, 
varied from sums which, in the caso 
of the poorest class, wore considcrabl 
below the cost of the services rendered, 
to sums which, the case of the 
wealthiest olass, were reasonably 
equivalent to such cost. Nursing 
facilities, whon not required for 
members, were granted to non-members 
at increased rates. ds were held 
by the assocn. which had been raisacd 
by public subscription, & the Paar pe 
bad been acquired with funds similarly 
raised. In respect of special charit- 
able donations, nocessitous cases from 
oertain parishes received the services 
of ao nurse gratuitously :—Held: the 
assocn, was established for ‘* charitable 
purposes yg Sea lolita REVENUR 
COMRS. wv. EXBLESSHIRE NURSING 
Cryer ee S.C. 315; 11 Tax Cas. 
335.— SCOT. 
470 iv. Promotion of tem- 
erance. }—-Testator oxpressed his desire 
t tho leading of a sober life might 
be made more easy for the inhabitants 
of F., & with that object conveyed half 
of the residue of his estate to trustees 


OR 








for the purpose of providing F. with a 
temperance public-house. His trus- 
tees spent part of the funds in estab- 
lishing a temperance hotel, containing 
a middje-class cafe & a cheap working- 
class cafe, free reading & recreation- 
rooms, & bedrooms, & a lecture-hall, . 
which could be hired at moderate 
figures. Their policy was to make the 
hotel pay its way without earning 
profits, & the balance of the trust funds 
waa invested & the interest was used 
to make good an annual deficit on the 
working of the hotel:—Held: the 
interest formed part of the income of a 
trust established for ‘‘ charitable pur- 
poses only,’ & was “‘ applied to charit- 
able purposes only.”?’ — INLAND 
REVENUE ComRs. v. FALKIRK TEM- 
PERANCE CAFE TRUBT, [1927} 8S. °C. 
261; 11 Pax Cas. 353.—SCOT. 

470 v. ——- Improvement of 
spiritual, intellectual, social & physical 
condition of young men.}—YOoOUNG 
MEN’S pOHRISTIAN ASBOCN. OF MEL- 
BOURNE *. FEDERAL COMR. OF TaXa- 
TION (1926), 37 C. L..R. 351; (1926} 
Argus L. R. 97.—AUS5. 





472b. 


Axnotation :— Distd. 
(1930), 143 L. ‘L. 691. 


472¢c. 





$78 i. 
purposes only ’’—-Promotion of temper- 
ance.J—INLAND REVENUE COMRS. v. 
FALKIRK TEMPERANCE 


was meant the tax at the standard rate on the 
gross amount of the dividend paid by the 
co. & not a proportionate part of the tax 
paid by the co. in the year in which the 
dividend was paid in respect of its profits or 
gains; &, therefore, in making the return 
of his total income for the purpose of surtax 
the shareholder must include the gross 
amount of the dividend, & not the pro- 
portionate part of the total income on which 
the co. had borne tax for the year of assess- 
ment in which the profits distributed were 
made,— HAMILTON v. INLAND REVENUE 
Comrs., [1931] 2 K. B. 495; 100 L. J. K. B. 
693; 145 L. T. 303, C. A. 


471. Add. Citation :-—10 Tax Cas. 738. 


Add. Annotations :—Refd. I. R. Comrs. v. 
Yorkshire Agricultural Soc. (1927), 44 T. tL. R. 
59; Institution of Civil Engineers v. J, R. 
Comrs, (1931), 47 T. L. R. 466. 


472a. ——-— -—— Relief of members of medical 


association & dependants in necessitous cir- 
cumstances.] — ‘T'wo socicties whose funds 
were applied entirely to making grants for 
the relief of subscribing members or their 
dependants i: necessitous circumstances :— 
Held: charities, & entitled toexemption from 
income tax.—-INLAND REVENUE COMRS. ». 
SOCIETY FOR RELIEF OF Wipows & ORPHANS 
OF MEDICAL MEN, INLAND REVENUE Comnrs. 
v. MEDICAL CHARITABLE SOCIETY FOR Wrest 
RIDING OF YORKSHIRE (1926), 136 L. T. 60; 
a i: LL. R. 612; 70 Sol. Jo. 887; 11 Tax 
as. 1. 








whose main object was “ united action to 
secure legislative & other tenperunee re- 
form’’:--Held: not a body uf persons 
established for charitable purposes oniy, & 
its income, inasmuch as it was not apptied 
to charitable purposes only, was not entitled 
to exemption from income tax.--INLAND 
REVENUE Comers. v. TEMPERANCE COUNCIT. 
OF CHRISTIAN CHURCHES OF FENGLAND & 
WaAtTES (1926), 136 L. T. 27; 42 T. I. R. 618; 
10 Tax Cas. 748. 


tte Hood, Public Trustee ». Hood 








Seaside boarding-house with re- 
duced charges./—By a declaration of trust 
‘a home or place of residence ”’ was founded 
& endowed, ‘“ where persons requiring tem- 
porary rest & change of air for the benetit of 
their health may obtain same.’’ About half 
the income of the home came from payments 
by visitors, who included convalescents, 
persons needing rest & change, & holiday 
applicants :—Held : since on the construction 
of the trust deed there was throughout an 











* Applied to charitable 





CaFE TRUST, 


Temperance reform.]—A society 


| 
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overriding charity which fulfilled the 
character of a charitable convalescent home, 
the trustees were entitled to exemption from 
income tax on the ground that the trust was 
established for charitable purposes only.— 
INLAND REVENUE Comrs, ». ROBERTS MARINE 
MANSIONS TRUSTEES (1926), 43 T. L. R. 270; 
11 Tax Cas. 425, (. A. 

——— Agricultural soclety.;—An agri- 
cultura] society, founded mainly for the 
purpose of holding an annual agricultural 
show, had alsuvu among their objects the 
improvement of live stock & poultry & of 
machinery & appliances used in agriculture, 
& agricultural education & scientific research, 
& they claimed exemption from income tax 
upon the dividends from their investments, 
on the ground that they were a society 
established for charitable purposes only :-- 
Held: there was evidence on which the 
Special Comrs. could find that the society 
was established for charitable purposes 
only.—-INLAND Revenue Comers, vv. YORK- 
BSHTRE AGRICULTURAL Sociery, [1928] 1 K. B. 
611; 97 1. J. K. B. 100; 188 L. T. 192; 44 
T. L. R. 59; 72 Sol. Jo. 68; 13 Tax Cas. 58, 
C. A. 





Annotations :—-Apld, Geologists’ Assoen, v. To R. Comra, 


(1928), 14 Tax Cas. 271, 
tion of Engineers t. 


Retd. Midland Counties Inatitu- 
LR. Comers, (1028), 14 ‘Tax Cas, 285, 


472e. —-— —-— General Medica] Councll.]-—Held: 


not a body established for charitable purposes 
only, & not entiticed to exemption from 
income tax on the income from its funds.— 
GENERAL MeEvICAL Councin ov. INLAND 
REVENUE Comrs., ENGL RRANGH COUNCTIL 
OF GENERAL MrnicaL CouNciIL »v. TNLAND 
REVENUE Comnrs. (1928), 97 I. J. K. B. 578; 
1389 L. T. 225; 44 T. L. RR. 480; 13 Tax 
Cas. 819. C. A. 


Annotation --- Refd, Justitution of Civil Kngineers vo. T. 1. 
Comer. (A931), 470 TL fa RR. 466, 


4721, —--— -—— Simplified Spelling Soclety.]— 


473. 


The Simplified Spelling Society is not a body 
established for *‘ charitable”? purposes, & is 
therefore not entitled to cxemption from 
income tax under 1918 Act, 8s. 37 (L) (6).— 
Sma G. Bo. Hunrer (1922) “CO” Trust, 
TRUSTEES v. INLAND REVENUE COMES. 
(1929), 45 T. L. Ik. 344; 78 Sol. Jo. 284 
14 Tax Cas. 427. | 

Add. Annolations :—Consd. Salisbury House 
“state v. Fry (1929), v8 L. J. K. B. 722. 
rte Brighton College v. Marriott, [1026] 

. C. 192. 


| 476a. ~-—~- —-—- Temperance reform.}——INLAND 





te 


purposes ‘* only.’’--GENERAL NURSING 
COUNCIL FOR SCOTLAND ¥. INLAND COT. 
HEVENUE Comrs., [1929] 8. C. 
14 Tax Cas. 645.--SCOT, 


REVENUE ComMks. v. TEMPERANCE COUNCIL 
OF CHRISTIAN CHURCHES OF ENGLAND & 
WALES, No. 472b, ante. 
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eee S. C. 205; 13 Tax Cas. 443,— 


sewers: 








sw. Whether preferred shares ‘ bor- 


664 ; 
rowed capital " within Income War T'ax 


No. 470 iv, ante.—SCOT. 


473 ii. —— Stimulating interest 
in music.J—INLAND REVENUE ComnRa. 
v GLASGOW MUSICAL FRATIVAL 
Assocn., [1926] 8S. C. 920; 11 Tax Cas. 
154.—S§COT. 

473 ili, ——- al Nursing 
Council.}—Held: ,the dutiea per- 
formed by the Council were, at least in 
part, carried out {in the professional 
interosts of the registered nurses; &, 
pater Near ig A the Council was not 
entitled to exemption from income tax 
under Income Tax Act, 1918, 8. 37 (1) 
(b), as a body established for charitable 








AOD eta Nn ae pee ae A, 
ae eres 


6st. h.cemption of person not ordinarily 
resident in United Kingdom— Holder of 
securities issued free of tax.jJ—Held: 
the whole circumstances must be con- 
sidered, & the Special! Comrs. were 
entitled to find that appct. was 
ordinarily resident in the United 
Kingdom.—E¥Ib v. INLAND REVENUE, 
{1926} S. C. 589.--SCOT. 


.)-—JTeld : the Special 








av. 
Comrs. were entitled, on the 
stated, to find that appit, was ordinarily 
resident in the United Kingdom.— 
PEEL v. INLAND REVENUE COMRBS., 


29 


facts |; 


| 


Act, 1917, 8. 3 (77.).J— Dero FRENKA, 
Lip. vu. CURTOME & EXcIsk MINISTER, 
{1927) Exch. C. It. 207.—CAN. 

sx. Under stalidory agreement avith 
Government -—~Comatruction of agreement.) 
—NOVA SCOTIA STKEL & CoaL Co., 
Lrp, v. FINANCE & CUORTOMR MINISTER, 
{1922} 2 A. C. 176, P. C.—-CAN. 

sa. Onus of proof.|)--The onus of 
proves that an income is exempt 
rom taxation under the Taxing Act, 
ls upon the one elas ue exornp- 
tlon.—-EKENNEDY  ¥. INISTER OF 
NATIONAL REVENUE, [1929j Ex. C. R. 
36.—CAN. 


476b. re 


Cases 476b—4880.  ENGiisn anp Ewrmr Dicest SuPrLEMENT. ~ 


Geologista’ Association.|—The 
Special Comrs. found that the main function 
of the Geologists’ Assocn. was the combina- 
tion of members for scientific purposes & 
mutual improvement, that all the benefits 
of the Assocn. were enjoyed primarily by the 
members, & that although their studies tended 
indirectly to the promotion of education 
generally, the Assocn. was not a body of 
persons established for charitable purposes 
only, & was therefore not entitled to exemp- 
tion :-—Held: the question was one of fact, 
& that there were no grounds on which the 
Comrs.’ decision could be disturbed.—GE- 
OLOGISTS’ ASSOCIATION v. INLAND REVENUE 





aasets distributable among them :-—Held: 
the aseocn. waa not “a body of persons .. . 
established for charitable purposes only ” 
within 1918 Act, s. 87 (1) (b), so as to be 
entitled to exemption from income tax in 
respect of consolidated stock owned by it 
& representing donations. The assocn. had 
widely philanthropic objects, but it fell 
within none of the four principal divisions 
into which charity was divided.—KEREN 
Kayvemety Ly Jisrosit, Lrp. v. INLAND 
REVENUR Comrs., [1981] 2 K. B. 465; 100 
L. J. K. B. 606; 145 L. T. 320; 47 7. L. R. 
461, C. A. 

Compare CHARITIES, No. 2lia, ante. 








ce te a ee aang OU Swedish Travel Association.]— 
AI NMNOLATLOTUS J - 5 an mi AG uuion oO ° O anereny . 
Kenuinesi © fn R. Cowra. ( 1928), Td Tax Cus. 285. Refd Held: not a. charity.—ANGLO-SWEDISH 


SocleTy v. INLAND REVENUE Comms. (1931), 
47 T. L. R. 295; 75 Sol. Jo. 232. 


477. Add. Annotation :;—Refd. I. R. Comrs. v. 


Tnostitution of Civil Engineers v. I. RR. Comrs.. (1931), 


47 °T. L. 2. 466. 





476c. —— Institution of Mining Engineers. ]— 
The Special Comrs. found that the Institution 
of ne Engineers was an association of 
persons for their mutual improvement in 
technical & professional knowledge, the 
acquisition of which, althougb beneficial to 
the public at large, through the better 
management of cual mines, was of direct 
advantage to the members in the practice of 
their profession. They decided therefore 
that the Institution was not a body of persons 
established for charitable purposes only & 
was not entitled to ex: nption from income 
tax :—Held: the question was one of fact, 
& the Comrs. had evidence before them 
to support their conclusion.—MIDLAND 
COUNTIES INSTITUTION OF ENGINEERS v. 
INLAND REVENUE ComRs. (1928), 14 Tax 
Cas. 285, ©. A. 


476d. —-—: --—- Institution of Civil Engineers. }—- 


The Institution of Civil Mngineers ts in law a 
charity & therefore is exempt from income 
tax.— INSTITUTION OF CIVIL ENGINEERS v. 
INLAND REVENUE Comrs. (1931), 100 
L. J. K. B. 705; 145 L. T, 558; 47 T. L. R. 
466, C. A, 


476e. -.---- ——- Zionist Association. }]-—An assocn. 


incorporated as a co. limited by guarantee 
had as its main object, as stated in its 
memorandum of assocn., ‘‘ to purchase, take 
on lease or to exchange or otherwise ac- 
quire any land, forests, rights of possession & 
other rights, easements & other immovable 
property in... Palestine, Syria, or other 
parts of Turkey in Asia & the Peninsula of 
Sinat for the purpose of settling Jews on such 
Jands.””. Then follow in the memorandum 
twenty-one specified objects & powers which 
included power to cultivate & improve any 
lands & erect: buildings thereon, to let any 
land of the co. to any Jews, to acquire, 
construct & manage tramways, railways, 
harbours, docks, hydraulic works, telegraphs, 
telephones, factories & workshops, & to 
purchase & sell, work & develop mines & 
mhining rights, & to carry on the business of | 
mining & metallurgy. <All the twenty-one | 
objects or powers were stated to be subject | 
to a proviso that they were to be ‘* exercised | 
only in such a way as shall in the opinion of 
the assocn. be conducive to the attainment | 
of the said primary object.” No part of the | 
income of the assocn. was distributable by 
way of dividend, bonus or otherwise by way 
of pow to the members of the assocn., nor, 
in the event of a winding up, were the surplus 


480. 


483. 


483a. 


483b. 


Yorkshire Agricultural Soc., [1928] 1 K. B. 
611. | 

Add. Annotation :—Refd. A.-G. v. Metro- 
politan Water Board, [1928] 1 K. B. 833. 


Add. Annotations:— Apld. Marie Celeste Sama- 
ritan Soc. of London Hospital v. I. 2. Comrs. 
(1926), 43 T. L. R. 23. Consd. Daw v. I. R. 
Comrs., Duff-Dunbar v. I. R. Comrs. (1928), 
14 Tax Cas. 58. Apld. I. R. Comrs. v. Smith, 
[1930] 1 K. B. 718. 

———.|—-Testator devised his resi- 
duary estate on trust for applta., who were a 
society established for charitable purposes 
only & were entitled to exemption from 
income tax on their income from investments. 
Pending completion of the administration the 
exors. paid to the trustees for applt. society 
certain sums on account of income. Applts. 
claimed repayment of income tax, but the 
Inland Revenue Comrs. refused repayment 
so far as related to income received by the 
exors. before the date when the residue was 
ascertained :—Held: as the income when it 
was received was the income only of the 
exors. & the money paid to the charity was 
only a sum equal to the income payable to 
the charity as a matter of equitable book- 
keeping in due course of administration, 
uppits. were not entitled to the repay- 
ment claimed.—-MARIE CELESTE SAMARITAN 
Socrety oF Lonpon HosprraL v. INLAND 
REVENUE Comrs. (1926), 48 T. L. R. 23; 11 
Tax Cas. 226. 

———— Sums received under revocable disposi- 
tion——Effect of Finance Act, 1922 (c. 17), 
$.20 (1).}-—-INLAND REVENUE COMMISSIONERS 
v. St. LUKE Hostrrern TRUSTEES, REGISTERED, 
No. 576a, post. 








483c. Exemption of industrial societies—1918 Act, 


30 


s. 39—-Number of shares unlimited.]—Resp. 
Society, which was registered under Industrial 
& Provident Societies Act, 1893 (c. 39), 
claimed exemption under Sched. D. on the 
ground that the number of ita shares was not 
limited by its rules or practice. The Society 
was formed to carry on the business of 
(inter alia) manufacturers & dealers in butter, 
cheese, milk & other dairy products. Admis- 
sion to membership was at the discretion of 
the committee & subject to taking up a 


qualifying number of shares; further every 


member was bound by the Society’s rules to 
sell to the Society any milk produced on 
any lands farmed by him if required to do 


5 


so. The number of shares held by any 
individual member was limited to 200. 
The majority of the members were dairy 
farmers, & milk dealers & consumers were 
not in prhctice admitted to membership. 
Approximately 98 per cent. of the Society’s 
es were made to non-members. The 
Crown contended that practically the whole 

. of the Society’s sales were to non-members, 
& that the restriction of membership in 
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general to persons willing to poly milk 
to the Society & the exclusion of milk dealers 
constituted an effective limitation of shares. 
The General Comrs. found in favour of the 
Society :—Held: the number of the Society’s 
shares was not limited within 1918 Act, 
s. 89 (4), either by its rules or practice, & 
it was entitled to the exemption.--BENsTED 
v. MIDLAND Dairy Farmers, Lrp. Soc. 
(1928), 14 Tax Cas. 87. 


Part Vi. -—Schedule E. 


484. Add. Citations :—revsd., [1927] A. C. 417; 96 
L. J. K. B. 623; 186 L. T. 770; 91 J. P. 75; 
43 T. L. R. 279; 71 Sol. Jo. 191; 25 L. G. R. 


128; 11 Tax Cas. 446, H. L. 


Add. Annotations :—Consd. Watson v. Rowles 
(1926), 95 L. J. K. B. 959. Refd. Ingle v. 
Farrand, (1927] A. C. 417; Seymour v. Reed, 
[1927] A. ©. 554; Lysaght v. I. R. Comrs., 
[1928] A. C. 234; Rees hRoturbo Development 
Syndicate «+. I. R. Comrs., Rees Roturbo 
Development Syndicate v. Ducker (1928), 13 
Tax Oas. 860}; Morley v. Lawford & Co. 
(1928), 140 L. T. 125. 


489a. ——— Foreign director of British company. 

—Applt. in the first case was appointe 
foreign director of a British co. for fourteen 
years from 1918. The co. had subsidiary 
cos. on the Continent, the principal one being 
a French co. of which applt. was managing 
director. He was also a director of s, German 
co., & had control over selling oryanisations 
in other European countries. He waa thus 
responsible for the whole of the Dritisn co.'s 
Continental business, & his only remunera- 
tion was a fixed salary payable by the Britisa 
co. plus commission on the co.’s profits from 
trading on the Continent. Since 1918 applt. 
had lived in Paris with his family. He came 
to London once a month to attend the co.’s 
directors’ meetings, his function being to 
report & advise the directors on questions 

ecting the Continental business. It was 
no part of his duty to attend to the general 
business of the co. Applt. was assessed in 
respect of salary & commission for cach year 
from 1920-21 to 1926-27 by the General 
Comrs. for the division in which the co.’s 
registered office was situated :—Held: (1) his 
office was an office within the United 
Kingdom; (2) the General Comrs. had 
jurisdiction to assess for 1920~-21 & 1921-22 
as well as for later years.—PROCTOR v. 
RYALL, RYALL v. PrRocror (1928), 14 Tax 
Cas. 204. 


Add. Annotations :—As to (1) Distd. Henry v. 
Foster (A.), Henry v. Foster (J.) (1931), 45 
L. T. 225. Refd. Seymour v.. Reed, [1927] 
‘A. C. 564; Benyon v. Thorpe (1928), 07 L. J. 
K. B. 705. 

492. Add. Annotations :—Apld. Seymour v. Reed, 
[1927] A. C. 554. Refd. Slaney v. Starkey, 


486. 


490. 





PART VI. SECT. 1, SUB-SECT. 1. 


g i. PERE hase! ares 4 
the provisions of sect. 100 of Sout 
Africa Act, which provider that the 


| from 
- remuneration of judges of the Supreme | 
| 


Eee = — Caron 


Ct. appointed after Union shall not 
be ditninished a their continnance 


in office, a judge of the Supreme Ct. 


appotnted after Union ta not exempted 

perg oore tax under Act 40 
of 1925 on the amount of his salary.— 
KRAUSE v. INLAND REVENUE CoMRs., 
{1929) App. D. 286.—-8. AF. 


PART Vi. SECT. 
li, ———Agent of company sharing tn 


[1931]2 K. B. 
47'T. L. R. 40 


493. Add. Annotations :—Distd. Reed v. Seymour 
(1927), 11 Tax Cas. 625. Refd. Slaney v. 
Starkey, [1931] 2 K. B. 148. 

494. Add. Annotation :—-Consd. Reed v. Seymour 
(1927), 11 Tax Cas. 626. 

495. Add. Annotations :-—Consd. Seymour v. Reed, 
[1927] A. C. 654. Refd. Hartland ». Diggines, 
[1926] A. C. 280; Slaney uv. Starkey, [1931] 
2K. 3. 148. 

-----—- Whitsuntide offerings to curate. }— 

A. voluntary collection was taken in church 

at Whitsuntide for the benefit of the assistant 

stipendiary curate licensed by the Bishop to 
that church. Contributions were solicited 
by the Vicar in the parish magazine on tho 
ground of the curato’s “ devoted & earnest 
ministry amongst us :-—Held: the assistant 
stipendiary curate was the holder of an office 
or employment of profit within Sched. lo of 

1918 Act, & the Whitsuntide offerings were 

chargeable to income tax as emoluments of 

his office under Sched. 1, r. 1, of 1918 Act.— 

SLANEY v. STARKEY (Rev. H. 8S.), [1931] 2 

K. B. 148; 100 L. J. K. B. 8413; 146 L. T. 

463; 47'T. L. R. 823; 75 Sol. Jo. 247. 

Gift to directors of company.|—— 

Held: the payment, although called a gift, 

was extra remuncration paid to the directors, 

& was assessable to incorne tax.—RADCLIFFE 

v. HOLT (1927), 11 Tax Can, 621. 

——— —- —- After retirement.]—It was 
the custom of a co. to grant an annual] allow- 
ance to members of its staff by way of pension 
on retirement. Resp. had been managing 
director of the co., & after his retirement the 
directors made him a voluntary allowance 
annually. They subsequently stopped this 
annual allowance & paid resp. a lump sum 
as a gift in lieu thereof :—Held: the allow- 
ances could not be regarded as supplementary 
salary. They were not ‘a profit or gain 
arising from an employment,’’ nor could they 
be considered as receipts in respect of an 
office, but were merely gifts, & resp. was not 
liable to income tax on the sums so received 
by him.—Benyon v. THORPE (1928) 97 
L. J. K. B. 705; 44 T. L. R. 610; 72 Sol. Jo. 
453; 14 Tax Cas. 1. 

Annotution :--Reld. Stcdeford v. Beloo (193)), 47 T. L. R. 408. 


ea ; Stedeford v. Beloe (1981), 


495a. 





496a. 











496b. 





a enaed ate enna mercial 


! cal bap }—Held: Hable to income tax. 

-— SEELEY & Co. v. BROWN, [1927] 1 
i W.W.R.185; 37 B.C. BR. 514.---CAN, 
| di. 





ay of locomotive engineer 
| according to m run by Locomutiuve,)— 

Held: not Hable to _ taxation.—He 
ASSESSMENT AcT (1902), 9 B. OC. it. 


209.—CAN. 
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Cases 496c—514. 


496c. —_—_- ———_- Headmaster’s pension.]——In Feb. 


497. 
499. 


500. 
601. 


501 a. Sen yo 


1928, the headmaster of a school, by reason 
of ill-health, tendered his resignation, which 
was accepted, to take effect at the close of 
the term ending Apr. 2, 1928. On Mar. 21, 
1928, a meeting of the warden & council of 
the school was held at which a resolution was 
passed to grant to the retiring headmaster an 
immediate payment of £1,000 & “ an annual 
pension’ of £500. There was no scheme 
then in existence under which the head- 
master could have qualified for a pension, 
& no negotiations took place between the 
headmaster & the warden & council before 
the payment was made. The council had 
the right at any time to rescind the resolu- 
tion & to cease payment of the allowance :— 
Held: the allowance was not an annuity or 
pension chargeable to income tax under 
Sched. I of 1918 Act.—STEDEFORD v. BELOE, 
[1931] 2 K. B. 610; 100 L. J. K. B. 496; 
145 L. 'T. 426; 47 T. L. R. 408; 75 Sol. Jo. 
300, C. A. 

Add. Annotation :—Distd. Jones v. Wright 
(1927), 44 T. L. R. 128. 

Add. Citations :—-affd. (1926), 95 L. J. K. B. 
059; 185 L. T. 614; 42 T. L. R. 691; 70 
Sol. Jo. 706; 11 Tax Cas. 171, C. A. 


Add. Citation :---10 Tax Cas. 609. 


For ‘ (1926), 161 L. T. Jo. 235” read ‘‘ No. 
510, post.” 





Applied In payment for shares.]—- 
Applt., the chairman & managing director of 
aco. in which he held shares, agreed that he 
would take up additional sharcs in the co., 
in pene for which sums due by the co. 
to him by way of remuncration were to be 
applied :—Held: applt. was assessable to 
income tax under Schedule 1h. in respect. of 
the remuneration, notwithstanding that, it 
had been applied in payment for shares.— 
PARKER v. CHAPMAN (1928), 188 L. T. 7293 
13 Tax Cas. 677, C. A. 


501b. ——-- ——-- Compensation for loss of office. |— 


608 1. Basie of asscasment.}—Where 
resp. was employed as solr. to a board : 


The arts. of assocn. of the D. co. fixed the 
tenure of office of directors & their remunera- 
tion. Art. 109 provided that ‘‘ in the event 
of any director dying or resigning his office 
... the co. shall pay to him or his repre- 
sentatives by way of compensation for the 
loss of office ”? a sum equal to the remunera- 
tion received by him in his last five years of 
office by way of director’s fees. The re- 
muneration to which a director was entitled 
was payable free of income tax. The sums 
paid under art. 109 to the three resps. were 
assessed to income tax under Sched. E of 
Income Tax Act, 1918 :—-Held: payments 
made under art. 109 to directors were not in 


.the nature of fortuitous payments but in 


respect of services rendered as_ directors, 
there being a direct relation between the 
holding of the office of director & the right to 

ayment of the sums, & the co. contracted 
py the arts. of assocn. to make such pay- 
ments as part of the remuneration of directors. 
The sum payable was a profit from the hold- 
ing of the office of director the payment of 
which could have been enforced by action.— 
HENRY v. Foster (A.), HENRY v. FOSTER 
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502 e 


ENGLISH AND Emprre Digest SUPPLEMENT. 


(J.), HONTER v. DewHurst (1931), 145 L. T. 
225, C. A. 

Add Citations :—{1927] 1 K. B. 90; 95 
L. J. K. B. 796, 185 L. T. 259; 42 T. L. R. 
514; 70 Sol. Jo. 707; 11 Tax Cas. 625, C.A.3 
reved. sub nom. SEYMOUR v. KEED, [1927] 
A. C. 554; 96L. J. K. B. 839; 187 L. T. 
312; 43 T. L. R. 584; 71 Sol. Jo. 488, H. L. 
Add. Annotations :—Consd. Davis v. Harrison 


(1927), 11 Tax Cas. 707. Refd. Slaney v. 
Starkey, [1931] 2 K. B. 148. 


502a. —-— Accrued benefit—Professional foot- 


| 


502b wo 


504. 


504a. 


505. 
506. 


507. 


baller.|-Resp. was employed to play foot- 
ball for a club in return for payment, &, on 
his being transferred in accordance with the 
rules of the Football Assocn. to another 
club, he was given by the first-named club 
@ sum as accrued benefit:—Held: the 
payment was neither a gift nor compensation 
for loss of employment, but was really 
remuneration fur services, & was assessable 
to income tax.—-DAVIs v. HARRISON (1927), 





96 L. J. K. B. 848; 137 L. T. 324; 43 
T. L. R. 623; 11 Tax Cas. 707. 
Actress.J—DAVIES v. BRAITHWAITE, 


No. 3l2a, ante. 


Add. Annotations :---Distd. Dauncey v. How- 
lett (1026), 135 L. T. 279. Consd. Davies v. 
Harrison (1927), 96 L. J. K. B. 848. Refd. 
Borthwick v. Nolder (1927), 11 Tax Cas. 261. 


Additional remuneration of company 
director.|.—Dauncry v. HowLirr, No. 510, 
post. 


Add. Annotation :—Refd. Machon v. Mc- 
Loughlin (1926), 11 Tax Cas. 83. 

Add. Citations :—95 L. J. K. B. 392; 
Tax Cas. 247, 

Add. Annotation :—Refd. Michelham’s Trus- 
tees v. I. R. Comrs., Michelham (Lady), 
Lxors. v. I. R. Comrs,. (1930), 144 L. T. 163. 


Add. Annotations :—Consd. Sutton vw. J. R. 
Comrs. (1929), 14 Tax Cas. 662. Refd. 
Machon v. McLoughlin (1926), 11 Tax Cas. 
83. 





10 


507a. S. P. MAcHON v. MCLOUGHLIN (1926), 11 


510. 


514. 


—RHeld: he was chargeable to income 
tax for the year of aseesament in 

of a sum for fees, thstan 
that the bills of costs which includ 
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notwi 


Tax Cas. $3, C. A. 


For the existing paragraph substitute the 
following paragraph :— 

Additional remuneration of com- 
pany director.!—Resp. as director of a co. 
was entitled as remuneration for his services 
to £3,000 per annum free of income tax. 
Towards the close of the year of assessment 
the co. in gencral meeting resolved that the 
directors be paid by way of additional re- 
muneration for their services such a sum as 
after the provision of income tax would 
entitle them to receive the further sum of 
£25,000 free of tax :—Held: resp.’s share of 
such additional remuneration was not a per- 
quisite, ‘but was assessable by additional 
assessments under Income Tax Act, 1918 
(c. 40), Schedule Ic., rr. 1 & 5.—DAUNCEY v. 
HOWLETT (1926), 135 L. T. 279; 10 Tax 
Cas. 454. 


Add. Annotation :—-Refd. Hartland v. Dig- 
gines, [1926] A. C. 289. 








such sum were not taxed or paid 
within tho P Sead of assesament.— 





516. Add. Annotation :—Expld. Proctor v. Ryall, 
Ryall v. Proctor (1928), 14 Tax Cas. 204. 

§16a. Company director—Registered office. |— 

CTOR v. RYALL, RYALL v. PROcTOR, 

No. 489a, anie. 

519. Add. Citation :—10 Tax Cas. 118. 
Add. Annotation :—Apld. Nolder v. Walters 
(1930), 15 Tax Cas. 380. 


526a. —— ———- ———.]— MACHON v. MCLOUGHLIN, 
11 Tax Cas. 83, C. A. 





Vol. XXVII.—Income Tax. 


Cases 516—545a. 


' 527a. ——-~ Cost of motor-car & telephone—Air 


530. 


pilot.|— Held: an air pilot could not deduct 
for the purposes of income tax any part of 
the cost. of a motor-car & a telephone, which 
were not used in the performance of his 
office, but only in preparing to perform it.-— 
NoLDER vv. WALTERS (1030), 46 T. L. R. 397 ; 
47 Sol. Jo. 387; 15 Tax Cas. 380. 

Add. Annotations :—- Refd. Machon v. Mc- 
Loughlin (1926), 11 Tax Cas. 83; Reed v. 
Seymour (1927), 11 Tax Cas, 625. 


Part -Vil—General Allowances, Exemptions and 
Abatements. 


539a. Personal allowance—In respect of wife— 
Whether earned income of wife included in 
husband’s total income.] — THOMPSON _ »v. 
BrRvwceE (1927), 11 Tax Cas. 607. 

540a. ——— Child receiving instruction at ‘‘ educa- 
tional establisnment.’’]-——-A teacher's house, 
where he gives to individual pupils private 
jessons & directions for home study & 
practice, is not an ‘ educational establish- 
ment”? where a pupil receives full-time 
instruction, so as to entitle the father to a 
deduction from income tax under 1920 Act, 
s. 21 (1).---TTuasnip v. HASEMER. (1927), 138 


L. T. 207; 44 T. lL. R. 1123; 72 Sol. Jo. 31; 


18 Tax Oas. 212. 


540b. Earned income relief—How calculated.]— 
Applt. was employed as assistan! secur:tary to 
a limited co. whose superannuation fuud had 
been approved by the Comrs. of i-iand 
Revenue under 1921 Act, s. 32, & his annual 
contribution to the fund was therefore 
deducted as an expense in arriving at. the net 
amount of his salary assessable to income 
tax. In the assessment one-sixth of the net 
amount was allowed as earned income relief, 
but applt. contended that one-sixth of his 
gross salary, before deducting the super- 
annuation contribution, should be so allowed : 
—RHeld: earned income relief must be cal- 
culated on the net amount of remuneration 
assessable after deducting allowable expenses. 
— FRAME v. FARRAND (1928), 13 Tax Cas. 861. 


LO RRA see EES a nae AAD fintemnmly HL 1 Pinon my 


| 
| 


| 
| 
\ 


540¢c. —~—-- 


-—-—-,]---Applt. made, under deduction 
of income tax, certain annual payments 
which were charged upon his total income. 
THis income consisted of a salary & uncarned 
income taxed at the source. The charges 
exceeded the taxed income. Te claimed 
that in the assessment of his salary for the 
year 1927-28 he was entitled to an earned 
income allowance of one-sixth of the whole 
amount of his salary. He was given an 
allowauce of one-sixth of the amount of his 
salary remaining atter deducting from it the 
amount by which the charges exceeded the 
taxed income. ‘The Greneral Cours. rejected 
his appeal on the point & he appealed to the 
High Ct. :—J/leld : the earned income allow- 
ance was rightly computed on the amount of 
salary remaining after deduction of the 
charges treated as paid out of it.— ADAMs v. 
MuskKiER (1980), 15 Tax Cas. 413. 


545a. —--—- Whether vested or contingent Iinterest.| 


ta en ee ee ne ee 


---Resp., who came of age in July, 1022, 
Claimed relief under Income Tax Act, LOLS 
(ce. 40), 8. 26, in respect of the accumulated 
income of a fund given to his parents by a 
relation in 1902 with a letter, which, after 
referring to a gift for the benefit of resp.’s 
brother, continued: ‘J also hand you a 
stock receipt representing the investment of 
£500 in Consols which, with the accruing 
dividends thereon, will fall due to your 
youngest boy (resp.) as he attains the age of 
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_ 536 fi. Whether grossa or net 
income under will.|\—Hcld:  applt.’s 
income under her father’s will, for (he 
urposes of a claim to repayment of 
neome tux in respect of personal 
allowance, etc., was one-half only of 
the net income of the estate after the 
deduction of all pret cbharges, including 
the expenses of management of the 
trust.—-MURRAY v. INLAND REVENUE 
Coss. (1926), 11 Tax Cas. 133.-- 
scoT. 

§36 iil, -—- .}—A_ beneficiary 
was entitled to income from (inter alia) 
two trusts, under one of which, after 
the expenses of the trust were paid, 
he was entitled to a liferent euenerly. 
of the whole residne of the estate; 
under the other, after the expenses 
of the trust were paid, to (1) an annual 
sum, & Se subject to a trust for accu- 
mulation for a particular purpose, the 
annual income of the estate during his 
life. The beneficiary, being a British 
subject resident abroad, was entitled 
to certain relief from British income 
tax under Finance Act, 1920, 6. 24 (1): 








| 
| 


-—-Teld : in computing the *f amount of 
his total fneaqme from ell sources ”’ for 
the purpose of this relief. the beneficiary 
was not eutitled ts Include, along with 
the actual anins received by him from 
the trusts, the manageinent ex ponses 
of the trusts.-— MACHKARLANK v. INLAND 
RsvVENTE Comna., (3929) S. C. (Ct. of 
Sess.) 453.—SCOT, 

539a i. Personal allowance-—W hether 
bankrupt entitled. --Property in handa of 
trustee.)— Held: during sequestration 
the Incomnco from the sequestrated 
estate, which was  veate in the 
trustee, was the trustee's Income & not 
the bkpt.’s, & that neither the trustec 
nor the bkpt. was entitled to claim the 
reHef sought.—INLann REVENUE 
Comes. v. FLEMING (1928), 14 ‘Tax 
Cas. 78.—-SCOT. 

545i. Relief in respect of income 
accumulated under trust -- For benefit 
of peracn “ contingenily on his attain- 
ing some aRpeci, age *'--Double con- 
tingency.}—Claims for repayment of 
tax refused, where the contingency 
upon which the fund wna held for the 
benefit of claimants was not that 
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prescribed by LOLS Aet, «. 25, Lut waa 
a double contingcoacy, namely, gur- 
vivance of thele mother & attainment 
of a apecitied ago. -INLAND REVENUE 
Comite. v. Bont, [1.271 8S. C. 698.-- 
SCOT. 


t i. SP ge Cae ye ee --——-J - TILLARD ", 
Comer, Or Taxis, [1928] N. Z L. Lk. 
345.-—-N.Z. 

sm. Jtight to discount—Tazation Act, 
RS. wd, Vil (ce. 222), 2. 10.) 
—QRANBY CONROLIDATED MINING, 
SMELTING & Pow Co., LTD. 0. A.-G. 
For Bririse CoLumura, (1923] A. C. 
a Py L. J. P.C. 743 128 L. T. 677. 


ad. Alining company-—Reconstruction 
—ILtight of shareholders to deduction in 
respect of calla paid--lwome Tas 
Asseasment Act, LOLS-1918, sa. 18 (1), 
53.)--JAQUES 9, FRDKRAL COMK. OF 
TAXATION (1924), 34 C. L. R 3285 31 
Argus L. R. 61.---AUS. 

sf. Tazable income—" Acecruing & 
arising "—-Meaning of.|}—Held: the 
words * accrue & arise ” when applied 
to income are to be governed by the 


Cases 545a—~558. ENGLISH AND Evers DIGEST SUPPLEMENT. 


twenty-one years. You will observe that 
you & W. are practically trustees for carrying 
this out’’:—Held: resp. took a vested & 
not a contingent interest in the gift, & was 
not entitled to the relief conferred by the 
gect. in respect of the income of the fund 
which had been accumulated for his benefit.— 
ROBERTS v. HANKS (1926), 184 L. T. 754; 10 
Tax Cas. 351. 


545b. ——-.]—The words ‘‘for the benefit of”’ 


in 1918 Act, s. 25, include a case where the 
accumulations of income are added to the 
capital of a trust fund in which the bene- 
ficiary has only a life interest, & where the 
accumulations never pass to the beneficiary.— 
DaLe v. MITCALFE, (1928] 1 K. B. 383; 97 
L. J. K. B. 161; 188 L. T. 167; 44 T. L. R. 
21; 71 Sol. Jo. 981; 18 Tax Cas, 41, 0. A. 


Annaatian :—~Refd. Re Fniford, Fulford v. Hyslop, [1930] 
545c. 


.]—The words “‘ specified age ’’ in 1918 
Act, s. 25, mean an age expressed by a 
definite number of years, & not an age 
which can be ascertained only by reference 
to some other occurrence as, for instance, the 
death of testatrix, who has directed that an 
accumulated fund shall be paid to a bene- 
ficiary twenty years after her death,— 
WHITE v. WHITCHER, [1928] 1 K. B. 453; 97 
L. J. K. B. 821; 188 L. T. 205; 44 T. L. R. 
118; 18 Tax Cas. 202. 





545d. Lunacy percentage.|—-Under Lunacy Act, 


1880 (c. 5), & the Rules in Lunacy, 1892, 
the Crown 1s in certain circumstances entitled 
to receive 4 per cent., but not exceeding 
£400, of the clear annual income of a lunatic. 
A., a lunatic, had a considerable income & 
the whole of the funds were in ct. The 
income as it came in was credited to the 
lunatic’s account by the Paymaster-General, 
& the appropriate lunacy percentage was 
debited annually in that account. Applt., 
the committee of A., was assessed under 
Case IIT. of Sched. D. for the year 1926-27 
in the sum of £452, the amount of War Loan 
interest. arising in 1925-26; the remainder 
of the lunatic’s income was received under 
deduction of incometax. Applt. claimed that 
a deduction of £161, the lunacy percentage 
for 1925-26 on the whole of the lunatic’s 
income, should be made from the assessment, 
on the grounds that the lunacy percentage 
did not form part of the lunatic’s income & 
that there was no authority for charging it 
to income tax. The Crown contended that 
there was no provision in the income tax 
Acts for allowing such a deduction, that the 
ayment was merely an application of the 
unatic’s income, or alternatively that the 
deduction from the assessment should be 
restricted to the percentage appropriate to 
that source of income:— Held: lunacy 
entage is a payment out of the lunatic’s 
come, & that no deduction is admissible 


548a. 


for income tax purposes.—A. B.’s COMMITTER 


v. SIMPSON (1928), 14 Tax Cas. 29. 
545e. Repayment of tax on interest on advance 
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sources from whiob the income accrues 
& arises, not by the piace where it is 
recelved ar earned.—incomME Tax 
Comins, vo. PRA PHRAISON SALARAE 
(1928), i. L. R. 6 Ran, 598.— IND. 


sg. Company—Sale of aaseta on wind- 
ing up—TIntereat on deferred pa 

Whether income.}-~NORTH PACIFIO 
LUMBER Co., LTD. v0 MINISTER OF 


NaTIONAL REVENUE, 
CAN 


Cc. R. 68.— 
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sh. Provincial income taz—Whether 
ae apap deduction from income 
araiie under Dominion statute. }——H eld: 


exclusively & 


from bank-—-To what sums applicable.}— 
1918 Act, s. 36 (1), providing for repayment 
of tax on “ interest,’ on an advance from a 
bank, paid to a bank in the circumstances 
there detailed, does not apply to sums 
originally payable as interest on an advance 
by the bank, which are not actually paid by 
the customer, but having been added to the 
principal debt at fixed intervals, according 
to the ordinary practice of bankers, are 
subsequently paid, having become capital 
upon which interest is due ; nor does it apply 
to a sum paid to the bank by the guarantor 
of advances by a bank to a customer, pay- 
ing off the debt due from the customer to 
the bank with interest thereon.—INLAND 
REVENUE Comrs. v. Houpser, [1931] 2 K. B. 
81; 100 L. J. K. B. 439; 145 L. T. 193; 47 
T. L. R. 330, C. A. 


546. Add. Annotation :—Refd. Whitney v. I. R. 


Comrs., [1926] A. C. 37. 


Premium paid by insurer under reduc- 
tion of premium system.|]—Resp.'s life was 
insured under a policy of whole-life insurance 
expressed to be at a yearly premium of 
£48 5s., which entitled him to participate in 
the insurance co.’s surplus funds by means 
of the ‘reduction of premium system.” 
The insured had in each year the option of 
taking the reduction of premium for that 
year in cash or of converting it into the 
equivalent reversionary bonus. The co.’s 
premium notice showed £48 5s. as the 
premium payable on the policy & £33 15s. 6d. 
as bonus, leaving £14 9s. Gd. as the ‘‘ amount 
to be paid.’’ HKesp. remitted £14 9s. 6d. to 
the co. but claimed that the amount of the 
remium paid by him in the year was 
48 5s.:—Held: the reduction of premium 
had been provided by the policy, that the 
amount of the premium pald by resp. was 
£14 Ys. 6d., & that he was entitled to relief 
from income tax on that amount only.— 
WATKINS v. JONES (1928), 14 Tax Cas. 04. 





549. Add. Annotation :—Consd. Perrin v. Dickson 


(1929), 98 L. J. K. B. 683. 


549a. —— Policy on joint lives of two persons— 


Payment of premium shared equally.]—A 
person who has entered into an insurance on 
the joint lives of himself & another person at 
a single premium which is shared equally 
between them, has not ‘‘ made an insurance 
on his life’’ within Income Tax Act, 1918 
(c. 40), s. $2 (1), & is not entitled under that 
sect. to a deduction of the amount of the 
annual premium from his taxable profits.— 
WILSON v. SIMPSON, |1926] 2 K. B. 500; 95 
L. J. K. B. 885; 1386 L. T. 766; 42 T. LR. 
690; 10 Tax Cas. 753. 


552. Add. Annotations :—As to (1) Consd. Gold 


Fields American Development Co. v. Con- 
solidated Gold Fields of South Africa, [1926] 
Ch. 338. <As to (3) Refd. I.«R. Comrs. ». 
Dalgety & Co. (1929), 98 L. J. K. B. 542. 


558. Add. Annotations :—Consd. Gold Fields Ameri- 


e 


hot a disbursement ore 
necessarily 
34 


{1928} Exch. 


can Development Co. v. Consolidated Gold 


expended for the purpose of 
the income,” & such amount cann 
be | deducted from the total 
income of the taxpayer in arriving at 
the income which is taxable by the 
Dominion Govt. under Income War 
MINISTER OF NaTIONAL VENUE, 
nse “‘ wholly, eet Ex. Cc. R.1; 2D. L. R. 80.— 
laid out or AN. 


“Fields of South Africa 


[1926] Ch. 388. 


-Apld. I. R, Comrs. v. Dalgety & Co. (1929), 


555. 


556. 


98 L. J. K. B. 542. Refd. Hamilton v. I. R. 
Comrs. (1931), 171 L. T. Jo. 457. 


Add. Annotations :—Consd. Gold Fields 
American Development Co. v. Consolidated 
Gold Fields of South Africa, [1926] Ch. 338. 
Apld. I. R. Comrs. v. Dalgety & Co. (1929), 
98 L. J. K. B. 542. 


Add. Citations :—[1926] Ch. 838 ; 95 L. J. Ch. 
329; 135 L. T. 14. 


557. Add. Citation :—10 Tax Cas. 59. 
557a. Right to relief on whole income paying 


Dominion tax—Without deduction of sums 

d in debenture interest.|—A co. which was 
ncorporated & controlled in England earned 
practically the whole of its income by trading 
operations in Australia & New Zealand, & 
it was assessed in respect of those profits to 
both British & Dominion income tax. From 
the trading profits when received in the 
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Annotation i - 
T, Jo. 45 


557b. —---- Without regard to 1918 Act, s. 17.}— 


Vol. XXVI.—Income Tax. Cases S88—670a. 


United Kingdom certain debenture interest, 
from which the co. had deducted United 
Kingdom income tax, was paid. The co. 
claimed relief from double taxation in respect 
of Dominion income tax under 1916 Act, s. 48, 
1918 Act, s. 55, & 1920 Act,s. 27 :—~Held: (1) 
the co. was ontitled to relief in respect of the 
whole income earned in the Dominions, & 
was not obliged to subtract therefrom the 
amount paid in debenture interest.; (2) 1918 
Act, s. 17, has no application to the relief 
given by 1920 Act, s. 27.—INLAND REVENUM 
Comres. v. DaLagry & Co., [19380] 1 I. B. 1; 
98 L. J. K. B. 642; 141 L. T. 418; 46 
T. lL. KR. 636; 73 Sol. Jo. 428, C. A.; affd., 
[1030] A. C. 627; 99 L. J. K. B. 342; 148 
L. T. 101; 46 T. L. BR. $49; 15 Tax Cas. 
216, H. L. 

Rela. Hainilton vv, I. 2. Comrs. (1931), 171 


INLAND REVENUE Comrs. v. Danarry & 


Co., Lirp., No. 557a, ante. 


Part VIll—Miscellaneous Provisions Applicable to the 
Duties Generally. 


567. 





For existing paragraph & citation read 
-—~TARN v. SCANLAN, NIELSEN, 
ANDERSON & Oo. v. COLLINS, MILLER (W. HH.) 





& Co. (LONDON) v. LETHEM, SAME v. IN- 
LAND REVENUB ComMRs., No. 168a, ante. 
567a. —-—- Literary agents—Royalties paid to non- 


570a. 


resident authors.|—CurtTis BROWN, LTD. v. 
JARVIS; JARVIS v. CURTIS Brown, in., 
No. 99j, ante. 


After death of husband.]-—JZeld : 
the first year after her husband's death a 





. 


not taxed at source was liable to income tax 
under Case IIT. of Sched. D. computed on 
her income from the same source in the 
preceding year, notwithstanding that by 
proviso | to r. 16 of the Rules applicable to 
all Schedules that inegme was to be deemed 
the profits of her husband.” This proviso 
operated only to convert the wife’s income 
into the husband's income for the purpose of 
collecting tax.—Leiron v. IMMmorr, [1929] 
2K. B. 586 ¢ 98 1. J. K. B. 678; 141 L. TT. 
811; 14 Tax Oas. 633, 0. A. 


widow in receipt of income from War Stock 


sontaainneenmme ad tuateloenal 


PART VIII. SECT. 1, SUB-SECT. 1. 


k {. --~—In Oct. 1923, a trustee 
was assessed in respect of the income 
of an estate, which be was directed to 
recelvo & accumulate unti) 1933, & 
then to distribute among persons not 
ascertainable until the date fixed for 
distribution :--Held : the asscsesment 
being made in 1923 for taxes payable 
in 1924, the validity of the assessment 
should be determined by reference. to 
the Act in forow at the date of the 
assessment.—He MCLEOD & WINUBOR 
CoRpNn., (1925) 3 D. L. IR. 89; 357 
O. lL. R. 15.—CAN. 


k it. Payments to foreign com- 
pany for user of filins—-Company maki ng 
uments as trustee. }-——-UNIVERSAL FILM 
NUPACTURING CO. (AUSTRALASIA), 
LTD. vo. TRE STATE OF New SovTi 
Wats (1927), 40 C. L. R. 333.—AUS. 


k iii. —— Entire control of business 
by foreign firm.}-——FERGUSON v. DONO- 
VAN, {1929] I. R. 489.—IR. 


i iv. ———.}--Testator left a liferent 
of £20,000 & of one-third of the residue 
of his estate to each of his wife & 
daughter, & £20,000 & one-third of the 
residue to his son absolutely. The 
beneficiaries were all capers & resident 
in thia country. estator held 
£40,000 5 per cent. War Stock, the 
interest on which was payevle without 
deduction of tax. The interest due 
on June 1, & paid to the trustees on 
that date, amounting to £1,000, was 
treated by them as capital, & estate 
duty was paid thereon. The trustees, 
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having been assessed to income tax 
on the £1,000 of Interest, contended 
that. trusteca acting for behoof of a 
British resident who was capar were 
not ussessable to income tax. The 
Comrs. decided that the trustecs were 
assessable us regarded the two-thirds 
of the {interest effelring to the portions 
destined to the testator’s wife & 
daughter in life rent, but not. aa regarded 
the one-third payable by them to the 
son :—ZTleld : 
able to tax on the whole interest, 
uuder Rulo 1 of the Miscellaneous 
Rules applicable to Sched. D,— RErp’s 
TRUSTERS 1. INLAND REVENUE COMRS,, 
(1929) S. C. (Ct. of Sess. 439.—SCOT, 
kv. Wife--Gift of tncome to—- 
Direction to maintain. children-~ Whether 
tiable as truatee.)--‘Testator devised & 
bequeatbed the whole of his property 
to his wife in trnst for bis children— 
the wife during her Ife to receive the 
income thereof for the support & 
maintenance of herself & the children, 
& after her death the proceeds of the 
gale of such property to be enually 
divided between the children :—/feld ; 
the wife was entitled to receive the 


income of testator’s estate subject to ! 


no Hability to account for its applica- 
tion, provided she discharged the duty 
of supporting & maintaining the 
children; &, therefore, she was not 
a‘ trustee " within Income Tax Asscss- 
meni Acts, 1922-1925, 4. £.-- MANNING 
vp. FEDERAL COMR, OF TAXATION ( 1528). 
40 C. L. R. 5063; (1028) Argus L. RK. 
165.—AUS. 

se. Liability confined to residents.}— 


35 


the trustees were agscss- | 





Annotation :---Consd. Cowdray (Viscountess) v. I. KR. Comrs. 
(1930), 15 Tax Cas. 255, 


eg ee egret ete me 
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J., resident in the United Statos, 
executed a trust deed of donation In 
favour of the Royal Tinst Co., av 
trostac, giving cortain Canadian securi- 
fick unto (he trustee, in trust, for hds 


i sarviving children, also rosiding In the 


United States, to he held by the trustee 
vptil five yearn after his death, torcther 
With all acenmuationn & additions 
thereto ; when the entire trust estate 
waa to bo converted Into cash, & din- 
tributed to his childron as im the sadd 
deed provided. The Crown assossed 
the Income aceruing from = this con- 
tingent trast asset fur the your 1927, 
Honce thin appesdi te Held : wnder the 
Income War ‘Tax Act, 1907, & Amond- 
menta thereto, only the Income of 
residents in Canada js taxable, &, as 
none of the beneficiaries under the 
trust aforesaid resided in Cunuda, the 
present appeal was allowed & the 
asscHAmont was set aside.--HovaL 
Trust Co. 0. MINIBTER OF NATIONAL 
on {1930} Kx. C. HR. 172,--- 


PART VIII. SECT. 1, SUB-SECT. 2. 


5701. Liability of married woman to 
he charged-—- Married woman living tn 
United Kingdom separate from husband 
— Income from property aut of United 
Kingdom.}-—-Tho wife of a professor at 
Cairo University received annually 
& Share of income from Canadian 
pope ty: which was held by a body of 

cottish trustees. Until 1922 she 
lived with her husband in Caire, & 
accompanied him to England on 
furlough for three mont evory 


Cases 575—585a. 
575. Add. Annotation :—-Refd. I. R. Comrs. v. 


Pakenham, I. R. Comrs. v. Longford (1927), 
06 L. J. K. B. 882. 


575a. Income payable to or for benefit of infant-— 


Income applicable In paying premiums on 
educational endowment policy.j--The father 
of a young girl conveyed a sum of stock to 
applts. as trustees, & directed them to take 

out an educational endowment policy for 

such sum as could be insured for an annual 

payment of £30 for his daughter, the endow- 

ment to begin on her attaining the age of 

fifteen, & to continue for four years. The 

income of the trust fund was dedicated to the 

paymentof theannual premiums. The truster 

further directed applts. to utilise the educa- 

tional endowment payable under the policy & 

any other income available from the trust 

fund for the education & advancement of his 

daughter from the time when she became 

fifteen until her majority. If the daughter 

attained the age of twenty-one the capital 

of the trust fund was to be made over to her | 
absolutely, but if she died before, the fund 

to revert to the truster or his representatives. | 
The trust deed contained no gift of income | 
to the daughter. While the daughter was 

still under fifteen applts., on her behalf, 

claimed repayment of income tax deducted 

at the source from a sum of £33, the annual 

income of the stock, on the ground that that | 
income was the income of the daughter for 

income tax purposes, ‘ that, as she had no 

other income of her own, she was within the 

limit of total exemption :—Held: — the 

danghter had no present beneficial right to 

receive the income & the claim failed.— 

Dewar v. INLAND REVENUE Comrs., [1931] 

A.C. 666; 1001. I. P.C. 169; 145 LT. 305 ; 

ATT. 1. RR. 427, He LL. 


576a. Person receiving income under revocable 


six years---Meaning of ‘‘ years.’ |-—Kesps. 
were a body established for charitable pur- 
poses only, & a subscriber covenanted by a 
deed made in 1027 to pay to them annually 
for seven years a sum which would leave to 
them the sum of £8 after deduction of income 
tax. The period between the date when the 
obligation to make the first payment arose 
& the date when the last payment would 
fall due was less than six years. Resps. 


| 
| 
| 
| 
disposition-- For period which cannot exceed 


577. 


580. 


585a. Sum claimed already allowed as deduction. ] 


ENGLISH AND Emprre Digest SUPPLEMENT. 


claimed repayment of income tax :—Held: 
as the duration of the payments did not 
exceed six years the income was to be 
deemed the income of the subscriber, & the 
resps. were not entitled under 1918 Act, 
s. 37 (1), to repayment of the tax.—INLAND 
REVENUE Comrs. v. ST. LUKE HOSTEL 
TRUSTEES, REGISTERED (1930), 144 L. T. 50; 
46 T. L. R. 580; 15 Tax Cas. 682, C. A. 


Add. Annotutions :—Refd. Whitney v. I. R. 
Comrs., [1926] A. C. 87; Re Hulton, Hulton 
v. Midland Bank Exor. & Trustee, Ltd. (1930), 
99 L. J. Ch. 316; Luipaard’s Vlei Estate & 
Gold Mining Co. v. I. R. Comrs., [1930] 1 
K. B. 593. 

Add. Annotations :—As to (3) Apld. R. v. St. 
Marylebone Income Tax Comrs., E2 p. 
Schlesinger (1928), 13 Tax Cas. 746. Refd. 
L. & N. E. Ry. v. Easington Union Assmt. 
Com. & Easington-with-Thorpe Parish 
Council (1925), 95 L. J. K. B. 255. 





Applt. co. habitually financed its purchases 
by loans from its bankers repayable on 
demand; the loans were for no specified 
period, but were paid off with interest when 
the co. received payment for the goods, 
usually within three months. The interest 
was paid without deduction of income tax, 
& was debited in the co.’s profit & loss account 
as a business expense. It had been allowed 
as such in computing the profits on which 
the co. was assessed under Cas I. of Sched. D. 
for the four years ended Apr. 5, 1925. The 
co. claimed repayment of tax under 1918 
Act, s. 36, for these four years on the interest 
paid to the bank, contending that it should 
not have been allowed as a deduction in 
computing profits, that this error could be 
corrected by additional assessments, & that 
the interest must be treated as having been 
paid out of profits or gains brought into 
charge to tax. The Comrs. of Inland Revenue 
refused the claim, & on appeal the Special 
Comrs. upheld this decision :—Held: as in 
fact the interest had been deducted in arriving 
at the assessable profits, it had not been paid 
out of profits brought into charge to tax, 
& that it was not open to the co. to claim 
revision of the assessments.— MULLER & Co. 
LONDON, LTD. v. INLAND REVENUE COMRS. 
(1928), 14 Tax Cas. 116. . 
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sumitner During the furlough in 1922 
the stato of ber health necossitated her 
removal to a nursing home, where she 
remained fthrowghout the financial 
yoar 1923-24. The professor returned 
to Cairo at the end of bis feave in 192%, 
visiting thin country again the follow- 
img Runner, For the year 1923-24 the 
trustees were agsossed to income tax 
upon the wife’s share of Canadian 
income :—Held : the income was 
liable to be charged to income tax upon 
tho wife, & was not to be deemed to 
be the husband's profits. DERRY  v. 
INLAND REVENUE, [1927] 8S. C. 714.— 


ScoT. + 
571i. Liability of husband to be 
married woman 


charged — Whether 
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| 
| 
| 
| 
| 
| 





— 





"Hiving with her husband."'}-—Cireum- 
stunces in which :—Held: a wife wus 
not “ living with her busband °’ 80 as 
to make her profits assessable & charge- 
able in the husband’s name.-— DONOVAN 
v. Crorts, (1926) I. R. 477.—IR. 

571 ii. Royalties ae to wife for 
right to publish norels.}-—-Where a 
novelist wrote bouks in the Union but. 
granted to her publishers in England 
the right of printing & publishing her 
novels in book form in Gt. Britain & 
elsewhere, they undertaking to pay her 
a percentage of the published price of 
the novels as royalties -—Held > since 
her facilities were employed within the 
Unien both in writing the novels & 
in dealing with her publishers, the 





——onn 


source of the inecorne was in the 
Union & the royalties had rightly been 
Included in the taxable income of her 
busband.—MItLion o. INLAND REVENUE 
Comr., [1928,; App. D. 207.—S. AF. 


PART VIII. SECT. 1, SUB-SECT. 4. 

sf. Agrecment to operate telegraph 
system—Ondertaking by operating cuom- 
pany to pay ountng company’s income lar 
on annual payments under agreement. }— 
Held: such undertaking could not be 
pleaded by the owning co. in answer 
to the Crown's claim for income tax.— 
R. ve. MONTREAL TRLEGRAPH Co. & 
GREAT NORTH WESTERN TELKOGRAPH 
GE CaSaDs {1925} Exch. C. R 
| Cc . 


Vol. XXVIII.—Income Tax. Cases 588—6138a. 


Part IX.—Procedure after Assessment. 


588. Add. Annotation :—As to (2) Refd. Ingle v. 
Farrand, [1927] A. C. 417. | 

589. Add. Annotation :—Distd. R. v. St. Maryle- | 
bone Income Tax Comrs., Ex p. Schlesinger | 
(1928), 13 Tax Cas. 746. 

591a. Whether assessment made in time.]-——Pick-.| 
FORD v. QUIRKE, PICKFORD v. INLAND | 
REVENUE Comrs., No. llda, ante. | 

592a. Discontinuance of business---Mode of com- | 
putation---Finance Act, 1926 (c. 22), s. $1.]-. - 
MANSON ¥. WESLEY, No. 204e, ante. | 

592b. When justified—What amounts to “ dis- | 
covery ’’ by surveyor.|—The allowance by an 





inspector of taxes of a debt as bad for pur- 
poses of the creditor’s asscssment to income 

tax under Sched. D docs not bind the Crown 
contractually ; nor is an assessment not 
appealed against conclusive against the sur- 
veyor as it would be if an appeal against the 
ussessmcnt had been determined, though, 
semble, such dotermination would not preclude 

an addition! assessment. But in order to 
justify an adcitional assessment there must 

be a ‘‘ discovery ” by the surveyor that pro- 
perties or profits chargeable to tax have been 
omitted. ‘ Discovery ” does not mean a 
mere change of opinion, but the ascertain- 
ment of facts which, if they had been known 
when the first assessrnent was made, would 
have increased it. What the statute requires . 

is not a prophecy to be judged by after 
events, but an estimate of the value de 
presenti of the debt for a jorult & loss | 
account.—ANDERTON & Harsreap, Deen. vz, | 
BIRRELL (1931), 47 'T. L. BR. 528. | 
595a. -——— Absence of accountant’s certi- | 
ficate.] —Applts. delivered to the inspector | 
of taxes balance sheets & trading & profit | 
& loss accounts of their business oe 
! 





the period of three years, on the average 
profits of which their Sched. D. Nability was 
to be computed; they alsu delivered to the 
assessor of taxes a statement showing the 
average profits to be £1,447 after making the | 
PART IX. SECT. 1. 

586 i. Jurisdiction of commissioner -— | 
Avoidance of tar owing to fraud.\— 
MOREAU v. FEDERAL TAXATION COMR. 
(1926), 39 C. L. lt. 65.—AUS. 

586 ii. Alferation of assesament.) 
—Appits. owned certain land the value 
of which for taxation purposes was, in 
1923, £24,626. In 1924 a new assess- 
nent was made by the Comr. & the | 
value fixed at £32,197. In 1925 the © 





—-FEDERAL Coan. 


the value at £46,835 :—TJ/eld : the only 
sect. under which the Comr. can alter 


an assessment which bas been made 600 i. The 


596. Add. Citation :-- 
61ia. 


611b. 


613a,. —-— 


| the tax is pnyable unless the Conir. of 
| Tuxation has reason to believe that sn. 
there bas been au avoidance of tax 
i owing to fraud or attempted evasion, 
does not apply to the unakinuge of altera- 
tionk & additions before Sent. 26, 1925, 
the date when Income 
ment Act, 1925, by which the proviso 
was enacted, received the royal assent. 
TAXATION v,. 
Rip (1927), 40) C. L. It. 196.--AUS. 


Tux AsseRs- 


PART IX. SECT. 2, SUB-SECT. 2. 
hearing--Whelher taz- 


adjustments required for income tax purposes. 
The inspector asked that the accounts should 
be certified by a qualifled accountant in view 
of their magnitude, & applts. refused on the 
ground that there was no statutory authority 
for such a requirement. In due course the 
statement & accounts were laid before the 
Additional Comrs., who, not being satisfied, 
made an assessment of £2,000, against which 
applts. appealed. On the hearing of the 
appeal the Gencral Comrs. were of opinion 
that examination of the books as proposed by 
applits. would vccupy them for several weeks, 
& even then would not enable them to 
establish the correctness of the accounts 
because they were not __ professional 
accountants. The Cotmrs. accordingly, not 
being satisfied on the evidence tendered that 
the assessment was excessive, decided to 
confirm it unless within two months applts. 
should produce accounts audited by a 
qualified auditor. Applts. expressed dis- 
satisfaction with the Comrs.’ decision as being 
erroncous in puint of law & required them to 
state a case:—J//l eld: the Comrs.’ decision 
was not ultra vires.~-llunr & Co. v. JOLY 
(1928), 14 ‘Tax Cas, 15. 


-12 Vax Cas. 147. 


— -——- ——---,] - UNION Conn STORAGLI 
Co., Lap. v. ADAMSON, No. 217b, ante. 


——— —-—-,) --ANGT.O-PERSIAN OIL Co., 
Lyrp. v. DALE, No. 249a, ante. 

——-—.J—With the object of 
reducing the wmnount of income tax payable 
in respect of the ocenpation of Jand & the 
profits from dealing in cattle, a farmer & 
his sons, who lived with him, entered into 
an agreement of partnership. ‘The terms of 
the agreement were not carricd out, & the 
General Comrs. were of opinion that there had 
been no partnership in fact, & refused the 
relief claimed in reapect of each alleged 
partner :——-Held: there was evidence to 
support the finding of the comurs., which 








PART IX. SECT. 2, SUB-SECT. 3.-- A. 
Jurisdiction of High Courl-— 
To hear appeal by commissioner from 
Koard of Apneal.sb—-FunenaL TAXA- 
TION ComMkR, ov. Munro, — BririH 
IMpertAL On Co... Lip. vo. FEDERAL 
‘TAXATION Comm. (1926), 38 C. I. it. 
153.—-AUS. 

s0. -——— Tn review queations of fact,| -- 
FEDERAL ComMk. OF ‘TAXATION — v. 
CLARKE (1927), 40 C. L. RK. 246.---AUS., 

ag. Conelusiveness of aaseasment, | - 
Tields assesamonts for Tncomo Tax 
under Sched. 1). of Income Tax Act, 
1918, meade upon & person who becomes 


is sect. 37 of Land & Income ‘Tax 
Assessment Act, 1907, & baving once 
made an assessment the Comr. may 
Jet it stand or may alter it from time 

time subject to the restriction 
imposed by the legislature for tho 
benefit of the taxpayer to prevent his 
being harassed by froquent ro-asreKs- 
mentsy.—O’CONNOR wv. STATE TAXATION 
yatta (1927), 30 W. A. L. R. 50.— 


586 Hii. --eld: the 
eecond proviso to scct.. 2 of Income Tax 
Asseyament Act, 1922-1025, namely, 
that no alteration or addition shall be 
made in or to any assessment madc 
under the Acts re led by that Act 

r three years from the date when 








| 
| 
| 
Comr, made a new assessment & fixed | 


payer entitled to te heard.)---In order to 
coustitute a valid determination of tho 
comr, under Tneome Tax Assessiunent 
Act, 1322, s. 21 (3), it is not necessary 
that the tuxpayer shull have been 
heard.—-FEDERKAL CoMR. OF TAXATION 
tv. AURTRALIAN TES8KLATED TILE Co. 
PROVRIETARY, LTp. (1925), 36 C. La. RR. 
119; 31 Argos L. R. 218.--AdJS. 


sl. ‘* Determination.’’)--- The word 
“ detertniuation ’ ino Jnucome Tax 
Asscesmuent Act, 1922, 8. 21 (1), implies 
a communication of the deternminu- 
tion tu the taxpayer.— FEDERAL COMR. 
OF TAXATION U. AUSTRALIAN TESHSE- 
LATED TILE Co. PROPRIRTARY, LTb. 
L. R. 218.—AUS. 


37 


| 
| 


bkpt., & from which no appeal had been 
taken, cannot bo questioned by tho 
official assignee upon proof of debts, 
& the Kevenue Comrs. cannot be 
enied upon to prove that the amounts 
assessed were Just & proper, having 
regard to bkpt.’s Income at. the material 
times, the assessments being In default 
of appeal. final & eonelusive,”” under 
Income Tax Act, 191%, 8. 195,—-Jte 
QUINLAN, [19281]. R. 548.— IR. 


PART IX. SECT. 2, SUB-SECT. 38.---B. 

608 i. Na 7M fe on question of facl— 
What ia question of fact— Question of 
domicil. |—IVEAGH v. REVENUE Comks. 
& ReEvenve Comus. v. IVEAGH, [1930] 
JI. HR. 386.—IR. 


6148, —— 


614b. ae aa 


618. 


622. 
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617k When case be stated— 
ey. ae 


precedent, }— 

(Bavin) Hs Y Sane. Lrp. 1. 

VENUE eee {1926} 8. 870; 
11 Tax Cas. 9 6.—SCO COT. 


PART IX, SECT. 2, SUB-SEOT. 8.--C. think that such altorations or additions 
oi, —— —— Where juriatiction | are necessary in order to 
ereeienary, _ EE ater period FaRip- | completeness & ercurany of the repens 


AMMAD 
TAR Cone: (1987), I. L. R. 9 Lah. 817. 


tc 


could not be.set aside.—DICKENSON v. GROSS 
(1927), 187 L. T. 351; 11 Tax Cas. 614. 


Accuracy of accounts. ]}—Applt. 
appealed to the Special Comrs. against 
certain Sched. D assessments made upon him 
in repent of business profits & untaxed 
interest. The Comrs. refused to accept the 
accounts submitted by applit. as satisfactory 
evidence that the assessments were excessive 
& adjourned the eae for some months 
on his undertakin 





accountant. Such accounts were not pro- 
duced & the assessments were confirmed :— 
Held: the question was one of fact which it 
was for the Comrs. to determine.—-WALL v. 
CooPER (1929), 14 Tax Cas. 552, C. A. 


Ordinary residence.) -— Applt. 
lived in the United Kingdom until 1909 
when she went to India to be married. Her 
husband died in 1916. Except for one 
geriod of five months she was not in the 
nited Kingdom between 1909 & July, 1919, 
when she returned to the United Kingdom 
a remained for fifteen months. She spent 
art of each of the income tax_years 1921-22 
1927-28 in the United Kingdom, the 
periods spent in the United Kingdom within 
each year ranging from forty days to one 
hundred & seventy-seven days in aggregate. 
She lived in hotels & had no house of her 
own either in pores country or elsewhere. 
She had no propery ia this country except 
investments in War Loan. From 1921 her 
son was at school in this country. The 
Special Comrs. had found, in es pro- 
ceedings for the year 1924-25, that she was 
not resident & not ordinarily resident in the 
United Kingdom. Her claim to exemption 
from income tax on income within the pro- 
visions of the sects. mentioned above for the 
year 1927-28 was refused by the I. R. 
Comrs. On her applying, under Finance 
Act, 1924 (c. 21), s. 27, for the claim to be 
determined by the Special Comrs., the 
Comrs. considered that ated regard to the 
continuance of regular & lengthy visits to 
the United Kingdom the circumstances were 
different from those previously under con- 
sideration in relation to the year 1924-25, & 
they held she was resident & ordinarily 
resident in the United Kingdom. She 
appealed :—Held: the matter was a question 
of fact & the Comrs.’ decision could not be 
disturbed as being erroneous in point of law. 
—KinLtocH v. INLAND REVENUE CoMRs. 
(1929), 14 Tax Cas. 736. 
Add, Annotation :--Refd. Owl Mill Co. (1920), 
Ltd. v. ae Klbott v. Duchess Mill (1926), 
95 L. J. K. B. 635. 
Add. pene :—Apld Pickford v. Quirke, 
peers v. I. R. Comrs. (1927), 43 T. L. R. 
059. Refd. R. v. St. Marylebone Income Tax 
Gane, ka p. Schlesinger (1928), 18 Tax 
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to exercise the 
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628a. ——— 


furnish accounts | 
certified, so far as int be possible, by an. 


629a. 


59 ie 
(1927), 12 Tax Cas. 1148 
629b. —--— Incomplete finding as to residence— 


© ii. alteration of © iii, 
assessment. Awe Gig Ct. will not, by 
mandamus or process of a like nature, 
compol the Federal Comr. of Taxation 
power given him to 
mako alteration in, or additions to. him to state 


“any assessment, where be does not 


—Ex p. Carp a Tin MIN {NOOME 
Co., Lr. “bad, 35 ‘OL. R. 552; 1 | Ran 4 492.— IND. 
Argus L %. 23.—A US. 


EncusH anp Emprme Digest SupPLEMENT. 


Cas. 746; Anderton & Halstead, Ltd. v. 
Birrell (1931), 47 T. L. R. 628; Towle 
Im noha s Industrial Dwellings Co., [1931] 1 
K. 6 


INCOME Tax Comrs., Ez ae SCHLESINGER 
(1928), 18 Tax Cas. 746, C 


-}+—Certain premises were leased 
to tenants for a term of seven years from 
Nov. 17, 1925, at a rent of £125 per annum 
by a lease dated Nov. 10, 1925. y a deed 
dated Nov. 11, 1926, the tenants agreed, in 
consideration of the owner undertaking to 
execute certain alterations & repairs, to pay, 
from the date of completion of the altera- 
tions, & for the remaining period of the lease, 
an additional £125 per annum. The 
additional £125 per annum was described as 

‘‘rent.’? The owner, resp. in the present 
case, contended that it represented repay- 
ment by instalments of the tenants’ obliga- 
tion to him. The premises were assessed 
for the purposes of Sched. A for the year 
1926-27 in the amount of £250. The 
General Comrs. on appeal reduced the assess- 
ment to £125. The Crown appealed. The 
case was remitted to the Ganeral Comrs. for 
further findings & was subsequently settled 
by agreement.—THORNLEY v. BROWN (1929), 
15 Tax Cas. 459, O. A. 


Discretion of court.|—Under 1918 Act, 
s. 149, it is within the discretion of the High 
Ct. to remit a case to the Comrs. for re-hearing 
& decision without requiring that it be 
amended & returned for the decision of the 
ct. itself.—pwarpbs v. ‘‘ OLD BUSHMILLS ”’ 
DISTILLERY Co., Lp. (IN LIQUIDATION) (1926), 
10 ‘'ax Cas. 285, H. L. 








Annotations: -—Refd. Aylmer v. Mabaffy (1925), 10 Tax Cas. 


Comrs. +. ‘Old Bushmills’? Distillery Co. 


Failure of commissioners to comply with 
directions of court-——-Consent of Crown to 
dismissal of appeal.]-—Estimated assessments 
were made upon resp. for the years 1923-24 
& 1924-25 in respect of literary profits, & 
she appealed against them on the ground, 
anter alia, that she was not resident in the 
United Kingdom. She was not present at 
the hearing of the appeal nor was any 
evidence called on her behalf, & an adjourn- 
ment was therefore applied for on behalf of 
the Crown. The General Comrs. refused the 
application & found, on statements made by 
her cet tee that she was “ resident 
abroad,” not that she was not resident in 
the United Kingdom, ‘* & that the income was 
earned abroad.’’ When the case first came 
before the kK. B. Div. it was remitted to the 
Comrs. to hear evidence for the purpose of 
ascertaining ‘‘ facts as to the residence of the 
resp. in the United Kingdom & whether the 
mcome accrued in the United Kingdom or 
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To compel commissioner to 
ole ae Nt On ew Does OF 1a] 
—Held: where an easee secks for 
a mandamus trom the High bh Ct. against 
the Comr. of Income ‘Tax requiring 
@ cage on points of law 
different from those he had Lees 
before the Comr. to state a his 
application cannot be entertained 
A. K. A. C. T. VY. 


CuETTYaR FIRM vo. 
Tax Comp. (1938), “at L. R. 4 


insure the 


not.”” The Comrs., however, after the 
rehearing of the appeal at which resp. was 
present, found only that she was “ resident 
abroad,” & that-her profession was “ exer- 
cised abroad,’ except as regards the three 
articles written in this country. On the case 
again coming before the K. B. Div.. the 
A.-G. pointed out that the Comrs. had not 
complied with the directions of the ct. as to 
the form of their finding as regards residence, 
but said that, while he could not admit that 
on the facts proved the Crown were wrong 
in taking the view that resp. was resident, in 
the United Kingdom, he would not, in all the 
circumstances, ask for the case to be again 
remitted & would consent to the appeal being 
dismissed.—FARRAND  v. 
(1929), 14 Tax Cas. 470. 

630. Add. Citation :-—12 Tax Cas. 166. 

631a. Notice requiring commissioners to state & 
sign case—-Must be in writing—Oral applica- 
tion to commissioners insufficlent.)—R.  v. 
INCOME 'Tax Comks. For EXpMoNTON, Ex p. 
THOMPSON, [1929] 1 K. B. 220; 08 L. J. 
K. B. 201; 140 L. T. 380; 45 T. L. R. 91; 
sub nom. RK. v. EDMONTON INCOME TAX 
ones Ex 7 Tuomson, 14 Tax Cas. 313, 

632a. Transmission of case after ‘‘ receiving ’’ 
same.|]—After stating a case the comrs. sent 
it to the office of the person requiring it, the 
surveyor of taxes, at the office occupied by 
the latter at the time the appeal was before 
them, the address of which was on all the 
official documents in the appeal. The sur- 
veyor had left the office in the interval & 
gone to another one :--Hfeld: GWe case had 
been “received ’’ by the surveyor within 
IMIS Act, s. LAO (1) (d)——Gratnaucer ov. 
SINGER, [1927] 2 K.B. 505; 96 L. J. WK. B. 


917; 137 L. T. 692; 483 T. L. R. 501; 
Tax Cas, 704. 
632b. Exchanging points of argument.j— (1) It 


is not necessary to exchanype points of argu- 
ment, but cither party may, not later than 


ten days before the argument, give to the ' 


SATTERTHWAITE | 


° 


iD oe 


Vol. XXVIII.—Income Tax. Cases 629b—642a. 


other party notice in writing of any point 
intended to be made which would be likely 
to take the other party by surprise, in default 
of which the ct. may adjourn the argument 
on such terms as may be just. 

(2) A case may be set down by either party 
subject to the same conditions in all respects 
as cases have heretofore been set down by 
the party at whose instance they have been 
stated.—-PRacTicE Norn, [1926] W. N. 250. 
.]—-TARN v. SCANLAN, NIELSEN, ANDER- 
sEN & Co. v. CoLlLins, MULLER (W. I.) & 
Co. (LONDON) v. LETHEM, SAME v. INLAND 
REVENUE Comrs., No. 168a, ante. 


| 632d. Setting down case.]—VPractick: Nore, No. 

632b, ante. 

.J—TARN v. SCANLAN, NIELSEN, ANDER- 
SEN & Co. v. CoLLIns, MULLER (W. H.) & 
Co. (LONDON) ». LetriemM, SAME ov. INLAND 
REVENUE Comrs., No. 168a, ante. 

632f. Remitting case to commissioners -— For 
amendment—. Grounds for granting or refusing 
application to remit.|.~ILAYTHORNTHWAITE & 
Sons, Lirp. vy Wency (1927), 11 Tux Cas. 657, 
C. A. 

633a. On appeal against assessment on _ person 
carrying on non-resident’s regular agency— 
Order for costs made against agent.)-—- 
Wincock ov. Pinto & Co. (IN ‘THE NAME OF 
KuMMER) (1925), 16 Tax Cas. 415, CL. A. 

638a. Summary proceeding's- -Limitation of action 
~-~When time begins to run.| >On Dec. 19 a 
collector of taxes commenced summary pro- 
ceedings to enforce payment of an instal- 
ment of income tax pavable ‘on or before ”’ 
the preceding July t. ‘Phe first demand note 
in respect of the instalment in question had 
been issued on ofane UZ. Phe magistrate 
dismissed the case on the ground that the 
period of six months within which the pro- 
ceedings should have been commenced ran 
from June Pos--Feld es proeeedings could 
be commenced within six months from 
July 1.--MANN ¢. CLEAVER (LUSO0), 16 Tax 
Cas. $07, D.C. 


632c. 





| 632e. 
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Part X--—Penal Provisions. 


642a. Penalties—Power to compound.!-» Under 
1918 Act, 5. 222 (1), the comrs. may compound 
any penalties, which in their opinion have 
been incurred, without any proceedings to 


PART IX. SECT. 2, SUB-SECT. 3.—D. 

sp. Evidence—Not limited to material 
before Board of <Appeal.|\—FEDERAL 
TAXATION Comk. v. LEWIS BERGER & 
Sons (AUSTRALIA), Lrp. (1927), 39 
C. L. R. 468.—AUS. 

st. Burden of pie aI ody ps Hb a 
To estahlish right to benefit claimed. }j— 
MOREAU tv. FEDERAL TAXATION COMR. 
(1926), 39 C. L. R. 65.—AUS. 


271; 


of income within 


being applicable 
PART IX, SECT. 3. MEEHAN, (1925) 


634 i. Whether aruilable—Not action 
for return of money— Assessment levied 
in default of return.J]—Dr. R. N. 
SINGHA v. SECRETARY OF STATE FOR 
INDIA IN COUNCIL (1927), I. L. HR. 5 
Ran. 825.—IND. 


PART X. 

Ji. —— Laying iuformation—Within 
what time.}—Crininal Code, 8, 1142, 
aupplics to prosecutions under Income 
1917 (n, 28).—R. v 


i925} 1 WwW. W. 
AN 


it. 
Cas, 325.-—-CAN. 


made a return’ 


1W. W. Rt. 5675 13 Can, Crim. Cas. 
34 Man. L. R. 597.-—CAN, 

j ii, sennctant meres 

tion under Income War Tax Act, 1017 
(cm, 2%), 9. 8, for falling to make @ return 


dermand made tocrefur, must ve laid 
within six wouths from the day or days 
as to which accused is charged with 
being in default, Criminal Code, 6. 1142, 


2 


j iti, --—-- By “ person uho has not 
made return °—Who is.)---Where on 
teing charged for failing to make a 
return after demand made therefor, 
accused satiefies the magistrate that 
he bed made a return when it was first 
duc, be is not. a *S person “who has not 
within Income War 
Tax Act, 1917 (a. 28), 6. & & is under 
no lability for falliug to rauke another 


enforce such penatties having been taken — 
| A.-G. v. JOUNsSbTONE (1920), 136 T. BP. 3) 5 
| 10 Trax Cas 755. 


eo ee ee ee ie ~ ee eet 


BATTERS, (1925) 1D... 7265 [19254 
TW. W. 1.2755 35 Man. Le 1. 146.--- 
CAN. 





.}-—-An infcrina- 


} iv. Appeal ——“ Criminal 
cause.) Resp. having pleaded guilt 
on oan tafornmation laid for uo breac 
of Income War ‘ax Act, 1917 (ec. 28), 
3. 8, the magistrate deeided that he 
could impose a fesKer penalty than that 
jinposed by sect. 9 (1), & his decision 
way wfhrmed on appeal s-- /leld : 
Kpecial leave to appeal to the Supremo 
Ct. could not be granted, the procecding 
being « “‘eriminal catee "  withta 
Mupreme Ct. Act, ss. 36.--1 ot. DELL, 
JWNZV5J 2d. . B.oT yy (1925) S.C. OW. 
59: 493 Can. Crim. Cas. 246,—-CAN. 

sw. Proceedings under Income War 
Tax Ack—By whom instituted, }--- Rov. 
Een (ON, 2.) (1926), 47 Can. Crim, Cas. 
106.—CAN. 

x. —--- Appealsa—Coats.}—-T. v. Ep 

BR.) (1927) 3 Db. Le MA. 8265 428 


thirty days after 


thereto.n— R ry vw. 
dD Le Re All; 
619. 43 Can. Criin. 


A A RT A EE A a A 
1 


8 
CN, 


War Tax Act, F ; ‘ ‘ ‘ 
Donen, (1925]1 D. L. R141; (1925) ) return oupen the demaude--1. ce. ' Can. Crim, Cas, 240.--CAN, 
5.8. 39 32 


Cases 644—664a. 


ENGLISH AND Empire Dicest SUPPLEMENT. 


Part X1—-The Super Tax. 


Note.— By the Finance Act, 1927 (c., a 8. 88 (1) (0), Super Taz is replaced by Sur-Tax for the year 
9-30 & subsequent years. 


644. Add. Annotation:—As to (2) Refd. Re 
Og Saar Craig v. Armaghdale (1928), 44 


645. Add. Annotation :—Refd. Re Hulton, Hulton 
v. Midland Bank Exccutor & Trustee, Ltd. 
(1930), 99 L. J. Ch. 316. 


646a. Nature of sur-tax.]—- In every essential 
feature super-tax & sur-tax are the same tax. 
Re Huron, Hutton v. MiIpLAND BANK 
ExucutroR & TRUSTEE, Lrn., [193]] 1 Ch. 
77; 99 L. J. Ch. 316; 144 L. T. 3435; 46 
TT. L. R. 348; 74 Sol. Jo. 233. 

646b. Party chargeable dying insolvent—-Super tax 
due in respect of several years—To what 
years appropriation of payments made.|]—Jte 
CAMPBELL, COMMERCIAL BANK OF SCOTLAND 
v, CAMPBELL (1923), 10 Tax Cas. 585. 


648. Add. Annotations :—Apprvd. Whitney v. 1. R. 
Comrs., [1026] A. C. 37. Refd. I. R. Comrs. 
v. Pakenham, I. R. Comrs. v. Longford (1927), 
96 L. J. K. B. 882. 


649. Add Citation :—10 Tax Cas. 88. 


Add. Annotalions :-——Refd. Birt, Potter & 
Hughes v. I. R. Comrs (1927), 12 Tax Cas. 
976; I. R. Comrs. v. Pakenham, 1. R. Comes. 
v. Longford (1927), 06 L. J. K. B. 882; 
Cockerline (W. H.) & Co. v. I. R. Comrs. 
(1980), 47 T. I. R. 183 United Kingdom 
Advertising Co. a. Whiting (1931), 47 T. 1. 4. 
420. 

654. Add. Annotations :-- 48 to (1) Refd. Whitney 
® 1K. Comrs., [1926] A. C. 37. Generally, 
Refd. I. Rk. Comrs. v. Pakenham. I. R. Comrs. 
». Longford, Gascoigne v. I. R. Comrs., [1927] 
1K. 33. 5904. 


661. a Citations :---[1020] 2 K. 





BG. 246; 05 


J. MK. B. 604; 134 L. T. 609; 11 Tax Cas. 
at 
Add. Annotation :—Refd. I. KR. Comrs. v. 


Wright, [1927] 1 K. B. 333. 


662. Add. Citations :---134 LL. T. 7543; 10 Tax Cas. 
351. 
662a. —--— —-—— -J—A co. having a sum con- 





sisting of accurnulated profits standing to the 
credit of its reserve fund & being empowered 
so to do by its arts. of assucn., passed resolu- 
tions that its capital should be increased by 
the creation of new shares, & that it was 
desirable to capitalise the sum & make it 
available for distribution among the share- 
holders as capital free from income tax, & 
further resolutions pursuant to which the 
sun was applied in payment up of the new 
shares, which were to be offered to the share- 
holders iu proportion to their existing shares 
with an option to them either to accept the 
new shares go fully paid up, or to take their 
nominal value in cash. A shareholder havi ing 
accepted the whole of the new shaves offered 


nr 


ee a rR a 


to him as fully paid, was assessed to super | 


tax in respect. thereof. The Special Comrs. 
bovine Cischarsed the: agsessinent -—Held : 


PART XI. SECT. 1. 


sz. tt what rule leviable—Unin- | company.) - 


| eepnraied ‘dsevciahion nered into 
- INCOME 


so far as the question raised was a matter of 
fact, it was concluded against the revenue 
by the finding of the Comrs., & so far as it 
was a matter of law, it was concluded against 
the revenue by Bouch v. Sproule (1887), 12 
App. Cas. 385, Inland Revenue Comrs. v. 
Blott, Inland Revenue Comrs. v. Greenwood, 
No. 663, & Inland Revenue Comrs. v. Fisher's 
Executors, No. 664, the co. being dominant 
for all purposes, & the shares not bearing the 
character of income.—INLAND REVENUE 
Comrks. v. WRIGHT, [1927] 1 K. B. 3333 95 
L. J. K. B. 982; 1385 L. T. 718; 11 Tax Cas. 
181, C. A.3 revsg. S. C. sub nom. INLAND 
REVENUE ComRs. v. COKE, SAME v. WRIGHT, 
[1926] 2 K. B. 246. 
Annotation :—Distd. Parker v. Chapman (1928), 138 L. 'I’. 729. 
662b. On amalgamation of company.|— 
Held: part of resp.’s income.—INLAND 
REVENUE Comrs. v. RoBerts (1927), 13 
Tax Cas. 277, C. A. 
Add. Annotations :—-Apld. I. I. Comrs. v. 
Kisher’s lixors., [1926] A. C. 3805; J. R. 
Comrs. v. Wright (1926), 95 L. J. K. BB. 982. 
Distd. Parker v. Chapman (1928), 138 L. T. 729. 
Refd. Whitmore v. 1. R. Comrs. (1925), 10 
Tax Cas. 645; Martin v. Lowry, Martin v. 
I. R. Comrs., [1926] 1 K. 3. 550; Baker v. 
Archer-Shee, [1927] A. C. 844; I. R. Comrs. 
». Dalgety & Co. (1929), 98 L. J. K. B. 542; 
Giimson v. I. R. Comrs., [1930] 2 K. B. 246. 





6638. 


664. Add. Citations :-—-{1926] A. C. 395; 95 
L. J. K. B. 487; 184 L. T. 681; 10 Tax 


Cas. 302, H. L. 

Add. Annotations :—--Folld. Whitmore v. I. R. 
Comrs. (1925), 10 Tax Cas. 645. Apld. I. R. 
Comrs. v. Wright (1926), 95 L. J. K. B. 982. 

|— A limited co. ap- 
propriated for distribution among its ordinary 
shareholders as a capital bonus £200,000 
undivided profits which had been carried to 
the credit. of its reserve account, the amount 
to be applied (1) in subscribing for one 
hundred & lifty £1,000 4 per cent. debentures 
of the co., & (2) in paying up in full fifty 
thousand £1 unissued ordinary shares of the 
co. All the ordinary shares were held by one 
of the directors. The debentures, all of 
which were issued to this shareholder, were 
redeemable at one month's notice by the co. 
ut any time, & at one month’s notice by the 
holder after May 25, 1920. On Apr. 16, 
1920, the whole of the £150,000 due on the 
debentures wus paid by the co. to the holder, 
interest being waived by him, & the co. 
thereupon borrowed £72,500 from him at 
G per cent. interest, a liability reduced to 
£33,117 by June 30, 1920:—Held: the de- 
bentures constituted a capital receipt in the 
hands of the shareholder, & he was not 
assessable to super tax for the year 1920-21 
in respect of the amount of the debentures.— 
WHITMORE v. INLAND REVENUE COMRS. 
(1925), 10 Gua Cas. peo 


664a. 
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esr Jwurk Penk Sich (1947), 


Tax Comer. v. | 55 L. R. Ind. 14.—IND. 
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665. Add. Annotations :—Refd. I. R. Comrs. v. 


666. 


667. 


668. 


668a. ~—— Part retained by trustees—-For payment 


Fisher’s Exors., [1926] A. C. 395; I. BR. 
Comrs. v. Wright (1926), 95 L. J. K. B. 982. 


For the existing paragraph substitute the 
following paragraph:— 

Distribution of profits—Assets of company 
written up—Loans to directors written off.]— 
A partnership business was converted into 
a limited co. in 1916, practically the whole 
of the shares therein being held by two resps., 
the original partners, who were brothers, & 
were aiso the governing directors. Ihe 
accounts showed profits of £117,000 for the 
three years ending Dec. 1919, but no divi- 
dends were declared or paid. The co., having 
power to lend money, granted loans amount- 
ing to £283,000 to resps. at 5 per cent. interest. 
against which the capital assets were in- 
creased in value by £226,000 & profits drawn 
upon to the extent of £57,000. The actual 
cash lent was mainly provided by a bank 
overdraft. Ata later date resps. duly passed 
resolutions purporting to cancel the debt of 
£283,000 by writing it off against the general 
reserve fund. Resps. having been assessed 
to super tax «pon £283,000 :—Held: (1) the 
loans were gcnuine loans, which gave rise to 
no liability tc super tax, even if cancelled, 
except as to the £57,000 taken from profit: & 
loss account; (2) the purported release of 
the debt was wholly invalid & ineffectual. & 
resps. remained liable to the co. to repay the 
whole amount of the £285,000 but were not 
liable for any super tax thereon.—IJILALL v. 
INLAND REVENUE Comes. (1926), 185 L. Ty 
7593 11 Tax Cas. 24, C. A. 

Add. Annotation :—As to (1) Corst. Verrin v. 
Dickson (1929), 98 L. J. K. B. 688, 


Add. Citations :--95 Ta J. K. Be 465, 42 
T. L. R. 239; 70 Sol. Jo. 3663; 10 Tax Cas. 
235. 

Add. Annotation :--Dbtd. I. TR. Corrs. v. 
Pakenham, 1. R. Comrs. v. Longford, Gas- 
oene v. J. R. Comes., [1927] 1 K. BR. 
a4. 
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of death duties.J—Applt.’s first husband, Ly 
his trust disposition & settlement, gave the 
whole of his property, real & personal, to 
trustees for payment of his debts, except 
those heritably secured on his real estate, 
his funeral expenses, & the management 
expenses of the trust, any legacies he miyzht 
leave, & an annuity to a niece, & subject | 
thereto, in the events which happened, the 
trustees were to hold the whole of his propert v | 
on trust to pay out of the free income thereot 
an annuity to his sister, & subject to the | 
implement of all prior purposes of the trust, | 
the trustees were, as svon as convenient after | 
his death, to convey all his lands & estates t | 
appit. in life-rent during her life, with! 
remainders over to a series of heirs, & to hold | 
| 
| 
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the whole of the residue of his property in| 
trust for her in life-rent during her life & on | 
her death to the person then entitled to the | 
landed estates in fee. In addition to all , 
powers competent to them by statute or | 
common law, testator conferred on his | 
trustees all powers of administration com- | 
petent to a fee simple proprietor, &, in| 
particular, power to sell any part of his | 
property & to grant leases of any part of the 
heritable property. On the death of testator 
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-{nnotation : 
[1920)1 KB. 348. 


668b. -—-— 


Cases 665—670a. 


in 1919, heavy death duties became payable 
on the heritable estates, which were already 
heavily mortgaged. The trustees elected 
to pay the duties by sixteen half-yearly 
instalments, of which the earliest were met 
out of the proceeds of sale of testator’s 
stocks & shares. Pending the realisation 
of such part of the heritable estates as, after 
necessary reductions of the charges thereon, 
would be sufficient to mect the remaining 
instalments, the trustees retained the estates 
& the management thereof in their own hands, 
& paid applt. only the free annual income. 
On the footing that she was entitled to the 
life-ront of the estates from the date of her 
husband's death, applt. was assessed to 
super tax for the year 1923-24 on the whole 
annual value of the estates as assessed to 
lncome tax, Sched. A., for the previous year, 
& this assessment was upheld by the Special 
Comrs. on appeal :----Held : appit. was assess- 
able to super tax for the year 1928-24 only 
on the amount of the free income actually 
receivable by her from the trustees for the 
preceding year, the trustees & not applt. 
being owners of the estates for the purposes 
of Sched. A. for that year.—Die Ronpeck 
(LADY) vw. INLAND ReVENUL Comrs. (1928), 
13 Tax Cas. 345, TL. 4. 


Distd. Shanks «. Jnland Rovenue Comres., 


——— During minority.] -- Applt.’s 
grandfather left a share of his estate in trust 
for his son, appil.’s father, for fife & after 
the father’s death in teust for the issue of the 
father in such shares & on such conditions 
as the father should appoint. in default. of 
appointment, jm trust for those children 
equally who should attain the age of twenty- 
one. The father died in 110. Tis will 
exercised the power of appointment men- 
tioned above & provided, infer alia, that the 
property settled by the will of the grand- 
father should on the father’s death be 
divided into as inany shares as he sbould 
have children surviving bim, & that each 
child’s share should be held by trustees on 
trust to pay the income to the child for 
twenty years from the father’s death & after 
that period, if the child survived, to transfer 
the corpus to him absolutely. As the result 
of Chancery proceedings with reference to 
the father’s will the et. ordered, inter alia, 
that a certain sum per annum should be 
paid to the guardian of applt. out of the 
income of his share in the yrandfather’s 
estate, for his maintenance during minority. 
It was contended that this amount only 
should be brought into the computation of 
appit.'s liability to super-tax :- //eld: the 
Income of the share of the estale sappro- 
priated to applt. was all income of applt. for 
super-tax = purposes.--STreRN — v. INLAND 
REVENUE Comks. (1029), 15 Tax Cas. 148, 
C. A. 


670a. Partnership---Payments to widow of deceased 


partner——For use of firm name.]|—--A partner- 
ship deed provided that in the event of 
death of a partner the remaining partners 
might continue to use the firm’s name, 
marks, & youdwill, paying to the exors. of 
the deceased partner for this privilege 
the sum of £500 quarterly for a period of 
five years, ‘ after which it may be enjoyed 
without further payment.’’ One of the 


Cases 670a-—678c. 


partners died, leaving one-half of his residuary 
estate in trust for his widow, applt. The 
value of deceased’s share in the capital & 
income of the partnership was agreed & 
paid to the exors. in full discharge of all 
claims except the quarterly payments. 
These payments were duly made, at first in 
full, but later under deduction of income tax. 
Applt. was assessed to super tax for the year 
1926-27 in respect of her half share of the 
four quarterly payments received in 1925-26 : 
—Held: the payments were income assess- 
able to super tax.— MACKINTOSH v, INLAND 
REVENUE ComMRs. (1928), 14 Tax Cas. 15. 

671a. Loans to controlling shareholder of private 
company-——No dividends declared.|— Applt. 
was the controlling shareholder of five 
private limited cos. From time to time he 
withdrew from the business of each of the 
cos. sums which he used to finance the pur- 
chase in his own name of premises to be 
occupied by himself trading as a firm. The 
sums so withdrawn were described in the 
cos.” accounts as ‘‘ loans ’”’ to applt. trading 
as such firm. Each of the cos. had power to 
advance money on loan, with or without 
security, but, while in some cases the loans 
shown in the accounts to have been made to 
applt. were subsequently approved formally 
in general meeting, no previous formal 
authorisation was given for any of the loans. 
The loans were not secured by any document, 
& no provision was mad. as to repayment or 
interest thereon. None of the cos. ever 
declared a dividend for any of the years 
material to the case. The Special Comrs. 
decided that the loans in question had not 
been made in the course of the businesses 
carried on by the cos., & that they were not 
genuine loans but constituted income of applt. 
for the purposes of super tax :—Held: there 
was ample evidence before the Comrs. to 
support their conclusion of fact.—JACOBS v. 
INLAND ReVENUE ComRs. (1925), 10 Tax 
Cas. 1. 

672. Add. Citation :-—134 L. 'T. 408, 

672a. Arrears of interest received by purchaser of 
bonds.]|—-Where a taxpayer purchases bearer 
bonds, on which the interest for several years 
is in arrear, & his purchase confers upon him 
the right to the arrears, & several years’ 
arrears are subsequently paid to him in one 
sum, the whole of that sum forms for the 
purpose of super tax, under 1918 Act, 
s. 0 (3) (c), part of his income for the year in 
which payment was received.—LEIGH tv. 
INLAND REVENUE Comrs., [1928] 1 K. B. 73; 
96 L. J. K. BB. 85835; 1387 L. T. 303; 43 T. L. R. 
5283 11 Tas Cas. 590. 

Annotation :-— Refd. Simpson v. Maurice’s Exors. (1929), 14 

Tax Cas. 580. 

673. Add. Citations :—185 L. T. 2723 affd. (1928), 
189 L. T. 26; 44 T. L. R. 420; 72 Sol. Jo. 
239; 13 Tax Cas. 677, C. A. 

678a. Income received by executor before assent 
to. legacy.}— Under the will of his father, who 
died in Aug. 1921, resp. was entitled to a 
specific legacy of certain shares in two cos. 
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for income tax, war bis fucome for | tires paid by trustees.}—Held: the 


ENGLISH AND Empire Digest SUPPLEMENT. 


Owing to difficulties in administration the 
exors. did not assent to the legacy until 
June, 1924, & in the meantime dividends had 
been declared upon the shares in Feb. & 
Aug. 1923, & in Mar. 1924, which dividends 
were retained by the exors. until their assent 
in June, 1924. Resp. was assessed to super. 
tax upon these dividends for the years 
ending Apr. 5, 1924, & Apr. 5, 1925, 
respectively, on the basis that they were his 
income for the years when such dividends 
were payable by the cos. Resp. contended 
that as he was not in a position to require 
payment of the dividends from the exors. 
until June, 1924, they were not his income or 
receivable by him until then, & that he was 
wrongly assessed :—Held: the doctrine of 
relation of the exor.’s assent to the date of 
the death applied, & resp. was rightly 
assessed.—INLAND REVENUE COMRS._ v. 
HAWLEY, [1928] 1 K. B. 578; 97 L. J. K. B. 
191; 138 L. T. 710; 138 Tax Cas. 327. 


673b. Income from share of residue—When resi- 


due ascertained.] ——Applt. on attaining the 
age of twenty-five became entitled to a 
quarter share in the capital & income of the 
residue of his father’s estate, which consisted 
mainly of real property heavily mtged. The 
will provided that the property was to be 
divided when the youngest child attained 
twenty-five, which happened in 1916, & not 
before, & that until then the exors. & trustecs 
should apply the surplus income, after pay- 
ment of legacies, annuities, etc., in reduction 
of the mtge. debts. In fact the exors. did 
not divide the property & continued, from 
1916 to 1925, to apply the surplus income to 
reducing the mtges. All testator’s debts 
other than the mtge. debts had been paid off 
before Mar. 1919, & payment of certain 
legacies & annuities was begun in Dec. 1919, 
but no payment was made to the residuary 
legatees until 1921, after which small annual 
payments were made. The delivery of a 
residuary account was not necessary in this 
case as no legacy duty was payable on the 
residue. Assessments to super tax for the 
years 1920—21 to 1925-26 were made upon the 
applit. to include one-fourth of the income 
from the property, less annual charges, but 
witheut deduction for repayment of mtges. : 
——Held: so long as the mtge. or other debts 
remained unpaid the exors. were entitled 
to retain any assets coming to their bands, 
the applt. did not enforce conveyance to 
himself of his share of the residue, & there- 
fore the income arising from his share was 
not bis income for super tax purposes.— 
Daw v. INLAND REVENUE CoMrs., DUFF- 
DUNBAR v. INLAND REVENUE Comrs. (1928), 
14 Tax Cas. 58. 


Annotation :—Expld. & Distd. I. R. Comrs. v. Smith, [1930] 
1K. B. 713. 











Question of fact.]—A. testator by 
his will devised & bequeathed all his real & 
personal estate tu exors., whum he also 
appointed trustees upon trust to sell & 
convert, with power to postpone, &, after 


PART X(t. SECT. 3, SU8-SECT. 2.—C. 


sa. Income received by settlor under 
voluntary scllement— Deductions— Oul- 
goings by trustecs.|\—Held: only the 
free income paid over to the settlor 
after payment of the outgolugy by the 
trustees, with the appropriate addition 


super tax purpuses.— INLAND REVENUE 
Comra, wu. HAMILTON (LORD) OF 
soon (1926), 10 ‘Tax Cas. 406.— 


ab. Free life rent use & enj 
house—4AU outgoings excep 
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asscesinents made to include the out- 
gulugs paid by the trustees, as increased 
by the appropriate addition for Income 
tax, were properly made.—DONALD- 
BON’S EXECUTORS ct. INLAND REVENUE 
Sona . (1927), 13 Tax Cas. 461.-—- 


payment of his funeral & testamentary 
expenses, debts & legacies, to divide the 
residue amongst his children in equal shares. 
At the time of testator’s death the estate 
was subject to mtges. of cousiderable amount. 
The exors. had from time to time made 
advances to the children, & were in the habit 
of crediting a beneficiary’s share of the 
income of the residuary estate in reduction 
of the interest on &, if sufficient, the capital 
of the advances to him. One of testator’s 
sons having been assessed to super tax for 
the veer ending Apr. 5, 1926, on income 
which included the sum so credited to him 
in the preceding year, appealed against the 
assessment on the ground that the residue 


as there was a mtge. on the estate for a large 
sum, which was still outstanding, & therefore 
that he had no income from testator’s 
residuary -estate to which super tax could 
attach. The Comrs. held that in those 
circumstances they were precluded by Daw 
v. Inlund Revenue Comrs., No. 678b, from 
holding that the residue had been ascertained, 
& they discharged the assessment :-—JU/eld : 
the question whether the residue had been 
ascertained & the bequest assented to by 
the exors. was a question of fact to be deter- 
mined by the Comrs. & not by the ct. ; there 
was no rule of law that the mere existence 
of an outstanding mtge. prevented the 
residue from being ascertained ; the Comrs. 
had misdirected themselves in law in holding 


that Daw’'s case, No. 673b, prevented them. 


from coming to a decision on the facts, & the 
case must be remitted to them for a finding 
whether on the facts the residus had been 
ascertained so as to constitute a trust fund ; 
also, Daw's case, No. 673b, doridea no 
principle of law, but was merely a decision 
on the particular facts of that case.--- 
INLAND REVENUE Comns. v. SMITH, [1930] 1 
K. B. 713; 99 L. J. K. B. 3861; 142 1. T. 
517; 15 Tax Cas. 661, C. A. 


674a. Annual value of family mansion occupied 


under will.|—-Held: the occupant of a family 
mansion, under the terms of a will by which 
trustees were given general powers of manage- 
ment of the real estate & a discretion to 
admit to the mansion the present occupant 
or certain members of his family during his 
lifetime, must be regarded as being in 
occupation under the will, & the profits & 
gains representing the annual value of the 
house formed part of his income for purposes 
of super tax.--TOLLEMACHE v. INLAND 
REVENUE Comrs. (1926), 96 L. J. K. B. 766; 
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years, shortly afterwards extended for another 
year in consideration of resp. contributing 
£141 towards further repairs, but it was 
agreed therein that the rent under any new 
lease should be £140 per annum :-—Held : the 
sums paid by resp. for repairs at the beginning 
of his tenancy were capital expenditure, & 
the difference between the net Schedule A. 
assessment on the house & the rent of £385 
actually paid under the lease formed part 
of his total income for super tax purposes. 
INLAND REVENUE Comps. v. Fanaus (1926), 

10 Tax Cas. 665. 


Annotations : —Consd. Shanks v. T. R. Gomrs., [19291 1K. B. 
342. Refd. 1. k. Comrs, r. Miller, [1930] A. CL 222. 


had not as yet been ascertained, in ich 674c. Beneficial occupation—Right of residence in 


house rent free.] -— SHANKS wv. INLAND 


REVENUE Comng., No. lla, ante. 


-J—Testator by his trust dis- 
position & settlement directed his trustees 
to hold & retain his lands & estates at M. & 
to pay all duties & burdens & the cost of 
repair & maintenance &, in the event of his 
death without issue, to allow his wife “ to 
occupy & possess during her lifetime free of 
rent or taxes both fandlord’s & tenant’s ”’ 
the mansion-house of M. with the offices & 
furniture & other effects therein & the game 
on his estates.  Testator having died without 
issue, his widow, under the terms of the 
trust, oceupied the mansion-house & lands 
at. M. during the year ending Apr. 5, 1920, 

On an appeal by her to the Speeial Comrs, 
against an additional asscssment to super 
tax for the year ending Apr 5, 1921, on a 
sum representing (a) the annual vahie of the 
mansion-house & Jands, & (b) certain pay- 
ments by the trustees for rates & wayes, the 
Comrs. upheld the additional assessment, 
but their determination was reversed by the 
First Division of the Ct. of Session as the Ct. 
of Exchequer in Scotland :-—Held: (1) as 
occupier in her own right of the mansion- 
house & lands the widow was rightly assessed 
on the annual value of her free enjoyment as 
being income liable to super tax. The 
liability of the occupier to super tax is not 
determined by the question whether he has 
power to let or otherwise to convert the 
annual value into money; (2) the money 
paid by the trustees for rates was ea for the 
benefit of the widow & ought to be included 
in her total income for super tax purposes.— 
INLAND HEVENUE CoMmauxs. v. Mituer, [1930] 
A. ©, 222; 90 1. J.P. C. 87; 142 L. T. 407 ; 
46°'T. IL. R. 207; 74 Sol. Jo. 1383 sub nom, 
MILLER (LADY) ¥. INLAND REVENUE COMRS., 
15 Tax Cas. 25, H. L. 








136 L. T. 444 :43 T. L. RK. 58; 11 Tax Cas. 
277. 

Annotations :-—Consd. Shanks v. I. R. Comra., (1929) 1 K. 3B. 
342. Apprvd. Sutton v. I. R. Comrs. (1929), 45 T. L. R. 
565. Consd. Stedeford v. Beloe (1931), 47 T. L. RR. 40s, 
Refd. Miller (Lady) v. L. R. Comrs. (1930), 15 Tax Cas. 25, 

674b. Difference between net Schedule A. assess- 

ment & reduced rental paid under lease.|— 
Resp. negotiated for a lease of a house at a 
rent of £135 per annum, but it was eventually 
agreed that if resp. would pay £683, which 
was necessary to put the premises in a fit 
state for habitation, a lease would be granted 
at a rent of £35 per annum. The sum of 
£683 was paid before the execution of the 
lease. The circumstances in which the rent 
was fixed at £35 per annum were not set out 
in the lease, which was for a term of seven 
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Annotations :—Generally, Consd. Fry v. Sallsibury Louse 
Estate, Ltd., Jones». City of London Real Property Co., 
1930] A. C. 482. Refd. Sutton vo. E.R. Comrs. 11920), 14 
‘ax Cas. 662: LT. R. Comers. v. Scottiah Central lelectric 
Power Co. (1931), 145 L. VT. 1695) Michethame’'s Trustees ». 
1. RK. Comrs., Michelhum (Lady) lexors, o £. 4t. Comers. 
(1930), 144 L. T. 163. 


674e. Profits of partnership—Executor of deceased 
partner becoming partner.]—-Applt. was the 
sole extrix. & residuary legatee of her late 
husband, who, until his death in 1916, was 
a partner ina firm. At the time of his death 
large sums were owing to the firm from 
residents in enemy countries, & by arrange: 
ment with the Inland Revenue these were 
allowed as bad debts. on the understanding 
that ca gon received in respect of them 
should brought into account for income 
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tax as profite of the firm of the year in which 
they were received. On her husband’s | 
death applt. became a partner in the firm. 
In 1921 a sum was received in respect of the 
enemy debts, in respect of which the firm was 
assessed to income tax in the year ended 
Apr. 5, 1923. By arrangement between the 
partners appit. bore a proportion of the 
assessinent in respect of the sum so received 
proportionate to her late husband’s share of 
the profits:—Held: no part of the sum 
received in respect. of the enemy debts formed 
any part of applt.’s total income for super 
tax purposes.— LAssEN v. INLAND REVENUE 
a (1927), 1388 L. T. 463; 13 Tax Cas. 


6741. —--—-- Distributed by agreement after accumu- 


lation.|---In 1918 one of the partners in a 
firm died. Availing himself of certain pro- 
visions in the deed of partnership he had by 
his will nominated his son to be a partner & 
to succeed to his interests in the firm as 
from the date of his death. The partnership 
deed made such @ nomination subject to the 
consent of the other partners, provided that 
such consent should not be unreasonabl 
withheld. This consent was not given . 
was eventually, in 1926, formally refused. 
Throughout this period what would have 
been the deceased father’s share of the profits 
Was carried to a suspense account & 
remained undistributed. Under the pro- 
visions of the partner nip deed if the son 
were adinitted as a partner this share of the 
profitea from the date of the father’s death to 
the date of the son’s admission would belong 
Wholly to applt. in the first case; but if the 
son were not admitted these protits would be 
divisible equally between the first applt. & 
the three other partners. Two of the latter 
three retired & relinquished any claim they 
might have in the matter. It was agreed in 
1026 that the accumulated protits should be 
distributed as to 26 per cent. to the one other 
then remaining original) partner (whose 
exors. were applts. in the second case) & as 
to 75 per cent. to the first applt. This 
distribution was not actually made until 
1028. ‘The son in 1920 & again in 1028 
attempted unsuccesafully to contest by 
litigation the validity of these proceedings. 
The Crown contended that the parties were 
entitled, on the basis of the 1026 agreement, 
tou shares of 75 per cent. & 25 per cent. 
respectively in the profits m= question year 
by year from 1918 onwards & were assessable 
to super tax accordingly. The special 
comrs. on appeal upheld this view. Applts. 
detmnanded cases :-—Held : the tirst appit. was 
assessable in respect only of the 25 per cent. 
to which he was entitled in any event & in 
the second case there was no _ liability.— 
FRANKLIN v. INLAND KEVENUVUE COMRS., 
SWAYTHLING'S Exors. v. INLAND REVENUE 
Comks. (1030), 15 Tax Cas, 464. 


674g. Undistributed profits of company—Finance 


Act, 1922 (c. 17), s. 21—** Reasonable time **-— 
Termination by liquidation.|—The share 
capital of a limited co. registered in 1922 was 
held by four persons, & the co. was a co. to 
which above sect. applied. In Feb. 1924, 
the directors came to the conclusion that the 
prosperity of the business, which was 
speculative, might not continue. Accounts 
for the year to Mar. $1, 1924, were prepared, 
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showing a profit of approximately £34,000, & 
were presented at the general meeting on 
May 14, 1924. No dividend was declared 
& at the same meeting a resolution for the 
voluntary winding-up of the co. was passed, 
& a liquidator appointed. The Special 
Comrs. issued a direction to the co. that for 
super tax purposes the co.’s income for the 
year ended Mar. 31, 1924, should be deemed 
to be the income of the four sharebolders. 
This direction was discharged by the Special 
Comrs. on appeal, but was restored by the 
Board of Referees on a re-hearing. The 
contention of the co. was that above sect. 
had no application in the circumstances 
of the case, & that on the passing of the 
resolution for winding-up it had no power to 
declare a dividend :—Held: the co., by going 
into liquidation while the ‘‘ reasonable time ”’ 
contemplated by the Act was still running, 
terminated that reasonable time, & that in 
view of the intended liquidation it would 
have been reasonable fur them to have 
distributed the whole of the available income. 
—SUTCLIFFE (LIONEL), Lrp. v. INLAND 
REVENUE Comks. (1928), 14 Tax Cas. 171. 


What amounts to income—Profits 
appropriated to endowment policies. |—Applt. 
co. was formed in 1918 as a private limited 
co. by a husband & wife, who at all times 
held all its issued capital except five one- 
shilling shares. ‘The objects for which it was 
established did not include tke carrying on 
of any business to which the Assurance Co. 
Act, 1909 (c. 49), applies. The only business 
that the co. carried on was the issuing of 
ondowment policies & the management of 
the funds received by way of premiums for 
such policies. ‘The only policies issued were 
a small number of policies issued to the 
husband & wife in 1918 & 1919, payable in 
1928 & 1929. Atter the surrender of certain 
policies in foree only for a few months in 
1918 & 1919 the only policies remaining were 
four policies, the consideration for each of 
which had been the transfer in one amount 
to the co. as a lump sum premium, of National 
War Konds of a face value equal to the 
amount assured by the policy. Under these 
policies the co. undertook to repay the sum 
assured ‘ toyvether with any bonus which at 
the time of payment will be attached to the 
pulicy.””. There was no provision in the 
policies or in the co.’s articles giving the 
policy-holders a title to any share in the co.'s 
profits. The co. each year “ appropriated ” 
to the account kept for each of the policies 
an amount approximately corresponding to 
the interest on the bonds transferred as the 
premium for such policy & made correspond- 
ing investments, which were treated as held 
against the policy :—Held: the interest in 
question was income of the co. for the 
purposes of sect. 21.—ENDOWMENT Co., 
Lrp. v. INLAND REVENUE Comms. (1929), 
14 Tax Cas. 353. 








Sums applied in repayment 
of share or loan capita) or debt.|—A private 
limited co. was incorporated in Mar. 1915, to 
purchase from H. certain freehold & leasehold 
properties known as the C. Estate, subject to 
mtges. owing thereon amounting to £238,000, 
which were vested in H., who also held all the 
shares in the co. with the exception of two 
which were held by two directors of the co., 


who together with H. were the directors of 
the co. The Arts. of Assocn. of the co. con- 
tained an article, No. 95, which provided that 
“so long as any mtge. or charge affecting 
any property of the co. shall remain out- 
standing & unsatistied the net profits of the 
co. shall be applied in the discharge & satis- 
faction, so far as the same shall be available, 
of the principal moneys & the moneys secured 
by any mtge. or charge for the time being 
outstanding & unsatisfied, unless the co. 
shall by special resolution direct to the 
contrary.” There was also a deed poll 
executed by H. in Nov. 1916, by which it. 
was provided that the net profits of the co. 
should be applied, without any deduction 
for interest- on mtge. debts to which he was 
entitled, in the discharge & satisfaction of 
the principal moneys & interest payable in 
respect of the mtge. debts mentioned in the 
sched. to the deed poll, to which H. was 
not beneficially entitled. These outstanding 
mtges. were afterwards taken over by LI. 
No dividends had ever been paid by the co., 
but the mtges. had been reduced from 
£238,000 ti. £186,000, & the co. had also 
accumulate... a reserve fund of £80,000. ‘The 
Special Cormrs. made a_ direction under 
Finance Act, 1922 (c. 17), s. 21, which was 
confirmed by the Board of Referees, that. for 
the purposes of assessment to super tax the 
actual income from all sources of the co. 
should for the periods ended June 24, 1924, 
1925, & 1926, respectively, be deemed to be 
the income of the members of the co. :— 
Held: (1) neither art. 95 of the Arts. of 
Assocen. of the co. nor the fact that no special 
resolution had been passe@ ftw the co. 
altering the requirements of that article pre- 
cluded the Special Comrs. from ine king a 
direction undcr Finance Act, 1922 (ec. 17), 
s. 21 (1), that the co. had not distributed a 
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roasonahle part of its income to its members, | 


& therefore the income of the co. should for 
the purposes of assessment to super tax be 
deemed to be the income of its members ; 
(2) the fact that Finance Act, 1927 (c. 10), 
s. 81 (1), expressly provided that sums 
expended or applied in redemption or repay- 
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times material in the present case the whole 
capital was held by two persons, who were 
also the co.’s sole directors. G., Ltd., in 
pursuance of one of the objects for which it 
was formed, acquired in 1918 the whole 
issued share capital of another co. The 
funds necessary for this transaction were 
obtained partly by loans from the two 
directors, & partly by a loan from a bank 
obtained on the conditions (a) that all the 
shares so acquired were deposited with the 
bank as security, & (6) that all dividends on 
the shares were paid to the bank, as & when 
received, in reduction of the amount due to 
the hank. From 1019 to 19238) dividends 
were received & paid over under this arrange- 
ment. During these years G.. Ltd., had no 
other income, Its expenses were met by 
loans from the directors who also from time 
to time lent to the co. further sums which 
were paid to the bank to reduce the balance 
due from the co. At May 21, 1922, the co.’s 
finaneial year ended on May 21, the amount 
owing to the bank was £4,965. In Nov. 
102%, the bank advanced further sums with 
which the co. made other investments. The 
ammount owing to the bank at) May 21, 1928, 
was £7,083. The Special Comers, issued 
* directions ? under Finance Act, 1922 (e. 17), 
s. 21, that the dividends received by Ga, 
Lid., during the year to May 21, 1022, 
£19,500, & during the year to May 21, 1928, 
£06,500, should be deemed to be income of 
the two sharehoiders for super tax purposes. 
On appeal the Special Comers. discharged 
these * directions.” "he oT. Re. Comrs. 
required the case to be reheard by the Board 
of Referees, who restored the °° directions.” 
The co. appealed to the High Ct. :- -dleld : 
(a) as regards tho first year, the co. could 
not make any distribution & the decision of 
the Board of Referees could not stand 5 
(O) as regards the second year, the Board of 
Referees were entifled to come to the decision 
Which they had given, as there was a balance 
available for distribution, the amount of the 
dividends received having been in excess of 
the amount owing to the bank in respect. of 
the 1918 Joan. --Guazen Kap, Lrp. oe. INLAND 
RevENvE Coma, (19380), 15 Tax Cas. 446. 


ment of any share or loan capital or debt 
should be regarded as income available for 
distribution among the members of the co. ; 
& therefore in terms applied to the present 
case, did not prevent such sums being 


Annotation :- Consd, Colville Estate, Ltd. eb. 2t. Comers, 
(1980), 100 J... KB. 10n. 
6741. ----— —---. Direction by Special Commissioners 
--- Construction of  articles.| -- CoLVILi 


regarded as available for distribution among 
the members of the co. under the general 
provisions contained in Finance Act, 1022 
(c. 17), 8s. 21 (1); (8) where there has been 
no distribution by a co. among its members 
of a reasonable part of its actual income, & 
in consequence a direction has been made 
by the Specia] Comrs. under Finance Act, 
1922 (c. 17), 8. 21 (1), that the actual income 
from all sources of the co. shall for the pur- 
poses of assessment to super tax be deemed 
to be the income of the members, the whole 
of the income of the co. & not merely that 
art of its income that might reasonably 
ve been distributed by the co. among its 
members, is to be treated as being covered 
by the direction of the Comrs.—CoOLVILLE 
ESTATE, LTD. v. INLAND REVENUE COMRS., 
(1930) 2 K. B. 393;°100 L. J. K. B. 101; 
144 L. T. 28; 15 Tax Cas. 485. 
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private co. incorporated in 1918. At all 
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674m. -- 


Estate, rp. v. INLAND REVENUE COMRS., 
No. 674), ante. 

----- - Amount of Income affected. ] 
COLVILLE ESTATE, Lip. v. INLAND HKWVENUE 
Comrs., No. 674), ante, 


ee ee 


674n. Sums expended by trustees—-Upkeep of trust 


property.}—Applt. was the tenant for life 
of a mansion & land under a will which 
provided that the trustees should pay all 
outgoings & expenses of keeping up the 
property. Applt. was assessed to super tax 
in respect of the sums su expended by the 
trustees :—Held: us applt. had had the 
benefit of the sums expended by the trustees, 
he was properly assessed to super tax in 
respect thereof.—SUTTon v. INLAND KEVENUE 
Comrs. (1920),45 T. L. R. 565; 14 Tax Cas. 
662, C. A. 


6740. -—--- Payment of rates.|—-INLAND REVENUE 


Comers. v. MILLER, No. 874d, ante. 


Cases 674p—683. 


674p. Dividends paid out of fund not assessed to 
income tax.}]—-Where a shareholder receives 
a dividend from a limited liability co. paid 
out of a fund consisting of income received 
by the co. in earlier years, which owing to 
the principles of measurement of income tax 
has not in fact been assessed to income tax, 
such dividend is not liable to assessrnent to 
the shareholder’s super tax.—GIMSON 1. 
INLAND REVENUE Comes., [1930] 2 K. B. 
246; 99L. J. K. B. 6382; 1438 1. T. 704; 15 
Tax Cas. 595. 


Annotation :—Distd. Hamilton v. I. 2. Comrs. (1931), 
L. IT. Jo. 457. 


680. Add. Annotations :—Refd. Hartland v. Dig- 
gines, [1926] C. A. 289; Sutton v. I. KH. 
Comrs. (1929), 45 T. L. R. 565. 

681. Add. Annotations :—Consd. Sutton v. I. R. 
Comers. (1929), 14 Tax Cas. 662. Expld. 
Michelham’s Trustees v. I. RR. Comrs., 
Michelham (Lady), Exors. v. I. R. Comrs. 
(1930), 144 1. T. 168. 

681a. —-—~- ----~.]—-Lord M., who died on Jan. 7, 
1917, by his will bequeathed an annuity of 
£25,000 free of income tax to his wife. The 
Ct. of Chancery decided that the annuity was 
bequeathed free of both income & super tax. 
The trustees of the will appealed against 
assessments to income tax for the five years 
ended Apr. 5, 1926, made upon them in 
respect of so much of the annuity as was not 
paid out of profits & gains brought into 
charge to tax. The will provided for the 
payment of the annuity primarily out of the 
income of the residuary estate, but, if in- 
sufficient, resort might be had to the capital 
of the residuary estate from time to time to 
make good the deficiency. The trustees 
alleged that for the purpose of arriving at: 
the assessment under rv. 21 of the rules 

applicable to all scheds. & Finance Act, 1927 
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683. 


ENGLISH AND Empire Dicest SUPPLEMENT. 


(c. 10), s. 26, the amount of the annuity ought 
to be taken to be £25,000 with the appro- 
priate addition to make the grossed amount 
which would produce £25,000 net after deduc- 
tion of income tax only, which for example in 
1925-26 would have been £31,250; & no 
addition should be made in respect of any 
super tax. The Crown claimed that there 
ought to be added that portion of the super 
tax assessed on the recipient of the annuity 
which bore the same proportion to the total 
super tax assessed on the recipient as the 
sum of £25,000, together with additions 
calculated on a similar basis for the previous 
year bore to the total income from all sources 
of the recipient during that year, & that a 
further addition should then be made to the 
sum so arrived at sufficient to make the total 
sum, after deduction of income tax at the 
rate current during the year, produce the 
gum so arrived at. The comrs. held that the 
payment of the super tax by the trustees 
was an additional annuity to Lady M., & 
that in computing the amount of the annuity 
for the purpose of assessment under r. 21 
& sect. 26 the super tax with the income tax 
appropriate thereto must be included :— 
Ileld: there had been given to Lady M. an 
additional annuity of such a sum as, after 
the deduction of the income tax thereon, 
would leave the amount of super tax for 
which she was chargeable in respect of the 
annuity given by the will, & income 
tax was payable on that additional annuity. 
-— MICHELHAM’S ‘TRUSTEES v. INLAND 
REVENUE Comrs., MICHELHAM (EXECUTORS 
OF DOWAGER LADY) v. INLAND REVENUE 
Comrs. (1030), 144 L. 'T. 163; 15 Tax Cas. 
737, C. A. 

Add. Annotations :—Refd. I. R. Comrs. v. 
Pakenham, I. R. Comrs. v. Longford, Gas- 
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PART XI. SECT. 3, SUB-SECT. 38.---A. 

st. Lump sum puid to retiring 
partner.)~—One of the partnera of a 
firm having retired, tho partnership 
business was continued by the remain- 
ing partners, & the retiring partner 
recejved £1,500 ©“ {n full satisfaction of 
his whole share & interest in the profits 
of the year current at the date of 
dissolution of the original partnership,’’ 
& it was further provided that there 
should be paid to him quarterly * out 
of tho future profits of the business ”’ 
sums amounting to £500 for the first. 
year, & diminishing gradually to 2100 
or the fifth year :—Held: (1) the 
£1,500 was not a share of the protits 
of tho firm, but. the price or considera- 
tion paid for a discharge by the 
retiring partner of his cluim to partici- 
ate in the profits of the firm prior to 

8s retiroment, & tho agrecinent did 
not affect the axacertulument of their 
share of the profite up to that date: 
(2) the quarterly payments “ out of 
the future profits " did fall to be taken 
into account in oetimating their profits 
after that date.—RUTHERFORD § ¢t. 
INLAND REVENUE COMRS., eee S.C. 
689; 10 Tax Cas. 683.—SCOT. 


PART XI. SECT. 8, SUB-SECT. 8.—B. 


fi. Annutty & income tar thercon.|— 
By an antenuptial marriage settlement 
« husband conveyed funds to trustees 
for payment of an annuity of £600 free 
of income tax to his wife, & for pay- 
ment. of the balance of tho froe income 
to himself. By a subsequent agrec- 
ment, following upon divorce, the wife 
disch her claims under the settle- 
mont, & the husband granted a man- 
date to the settlement trustees to pay 
an annuity of £600 free of tax to the 
wife, & the bulanco of the free income 
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to himself. ‘The intention of the agree- 
ment was declared to be that the wife 
should receive an absolutely free 
annuity of £600, & the husband bound 
hinself to relicve ber of income tax 
thervon in the event of her being found 
liable to pay it -—Held - in computing 
the husband’s income for super tax 
he was entitled te deduct, in respect of 
the annuity, such a sum as would, 
after deduction of income tax, amount 
to £600; & that rule 23 (2) did not 
invalidate the payment of £600 in full 
to the wife, in respect (a) that the 
annuity was payuble under tho agrce- 
ment out of net income belonging to 
the husband, which had already borne 
tax, & (b) that the husband bad under- 
taken that the wife could receive such 
a aum as, after deduction of tax, 
should amount to £600.——-HUTCHISON 
vt. INLAND REVENUK COMRs., [1950] 
S. G. 293; 15 Tax Cas, 89.—SCOT. 

sy. Allowance by father to son-— 
Finance Act, 1922, s. 20 (1). A father, 
who had paid a sum of money to his 
son, a married man, of full age, under 
u& gratuitous bond by which he had 
bound himself to pny to the son an 
annuity for a period of three years, 
claimed to deduct the sum in question 
fu calenlating the amount of his total 
income for super tux purposes, on the 
ground that above sect. (c) applied 
to tho case :—-J/eld: the deduction 
was inadmiasible, in respect that the 
income disponed fell exactly within 
the description contained in above 
sect. (b), being for a period of less than 
six years, & it must accordingly be 
deemed to be the father’s income for 
super tax purposes.—GILLIES v. INLAND 
REVENUE Comrs., [1929] S. C. (Ct. of 
Sess.) 131.-—SCOT. 

sz. Loss on purchase of shures in 
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other companies.}~——In 1920 applt. co. 
was Incorporated In India & entered 
into agreements with two English cos. 
what had promoted it & were at all 
times practically the only shareholders, 
to purchase froin them oa large block of 
shares in 13. C., Ltd., the consideration 
being the allotment to them of an 
equal number of fully paid shares of 
Ks. 200 cach in applit. co. Half the 
shares were to be, & were, allotted 
immediately ; the English cos. could 
retain the B. C., Ltd., shares for 
3 years, & pledge them to secure 
their own liabilities. Im 1923, no 
further shares having been allotted 
& no B. C., Ltd., shares delivered, a 
supplemental agreement was made 
under which the Inglish cos. in 1924 
sold all the B. C., Ltd., shares, the 
price realised & dividends boing 
credited to applt. co.:; it was part of 
this agreement that the shares already 
allotted should satisfy the original 
purchase consideration. In respect of 
super tax for 1924-25 under Indian 
Income Tax Act, 1922, apnplt. co. 
alleged that the transaction had 
resulted In a loss to them which they 
were entitled to deduat from profits 
otherwise accruing. They contended 
that in ascertaining the result of the 
transaction the allotted shares must be 
taken at their normal value of Ks, 200 
wach. It was found the com- 
missioner that in 1920 each share in 
applt. co. was worth Ra, 98 :—Held: 
no loss was proved as the English coa. 
were liable to appit. co. for the amount 
by which the sum realised was leas 
than the nominal value of the allotted 
shares.—TRUSTEES CoRPN. (INDIA), 
LTrv. v. COMANSSIONER OF INCOME TAX 
— 57 L. R. Ind. App. 152, P. C.— 


684. 


685. 


687a. 


691a. 


coigne v. I., R. Comrs., [1927] 1 K. B. 594; 
Jones v. Wright (1927), 189 L. T. 43; Perrin 
v. Dickson (1929), 98 L. J. K. B. 683. 


Add, Annotations :—Apld. Perkins’ Exor. v. 
J. R. Comrs. (1928), 13 Tax Cas. 851. 
Refd. I. R. Comrs. v. City of Buenos Ayres 
Tramways Co. (1904), Ltd. (1926), 12 Tax 
Cas. 1125; Glazed Kid, Ltd. v. I. R. Comrs. 
(1930), 15 Tax Cas. 445. - 


Add. Annotation :—Generally, Refd. I. R. 
Comrs. v. Pakenham, I. R. Comrs. v. Longford 
(1927), 96 L. J. K. B. 882. 


.]}—The exor. of a deceased taxpayer 
appealed against super tax assessments which 





had been made on deceased in respect of his ! 


wife’s income from settled funds & from 
certain shares. Deceased had obtained an 
advance of £11,000 from the trustees of his 
marriage settlement on the security of shares 
not forming part of the settled funds. Sub- 
sequently he had charged his life interest in 
the settled funds, thereby forfeiting it in 
favour of his wife. Later he was adjudicated 
bankrupt, & the mortgaged shares which 
had become practically valueless were sold 
by the Official Receiver for a nominal con- 
sideration to the wife, who thus became 
entitled to the equity of redemption. In 
1920 the shares again became very valuable, 
& the trustees, to whom the £11,000 was still 
owing, issued an originating summons to the 
parties interested, & as a result the ct. 
sanctioned a compromise by which the 


trustees were to retain each year any amount |- 


by which the wife’s aggregate income from 
the settled funds & the mortgaged shares, 
after deducting income tax & super tax on 
that aggregate income, should exceed £4.99). 


The whole balance of the debt to the trustce | 


was thus paid off within fifteen months & 
deceased’s exor. contended that the surplus 
income so applied should be deducted from 
the wife’s total income in computing the 
deceased’s liability to super tax :—Held: 
the surplus income of the wife appropriated 
by the trustees formed part of deceased’s 
income for purposes of super tax.—-PERKINS’ 
EXEcuTOR v. INLAND REVENUE COMRS. 
(1928), 13 Tax Cas. 851. 


—-— Or _ settlement.]--Where 
trustees of a settlement sect apart certain 
sums annually for the maintenance of an 
infant beneficiary & allow the balance of the 
income to accumulate, the income that is 
“being accumulated is ‘‘ reccivable’’ by the 
infant within 1918 Act, s. 5 (3) (c), & he is 
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Annotation : -—— Refd. 
Hesketh, (1929) 2 K. 1. 55. 


| 700a. ——-- ---~ = 


Vol. XXVII.—Income Tax. Cases 688—700a. 


liable to be assessed to super tax in respect 
of it. But representative assessments to 
super tax cannot be made upon the trustees 
or the guardian of the infant beneficiary, 
either in respect of the actual total income 
of the infant, or in respect of a total income 
limited, as regards the particular trustee or 
guardian, to that income with which the 
trust or guardiansbip is concerned.—-INLAND 
REVENUE Comrs. v. LONGFORD (COUNTESS), 
SAME v. PAKENHAM, []928] A. C. 252; 97 
L. J. K. B. 488; 1389 L. T. 121; 447. L. R. 
410; 13 Tax Cas. 673, H. L. 


691b. —_— Chargeabllity of guardian of minor.]— 


INLAND REVENUE CoMRS. v. LONGFORD 
(CouNTESS), SAME v. PAKENHAM, No. O9la, 
ante. 








.]—-By his will testator bequeathed 
to his wife an annuity of such a sum as, 
after allowing for income tax at the highest 
rate for the time being & for super tax, 
would yield her, free of all such tax, a cumu- 
lative net yearly sum of £3,600, & directed 
that there should be no apportionment of 
super tax between the annuity & tho rest of 
his wife's income, but that the whole of the 
super tax payable by his wife up to but not 
exceeding super tax on £3,500 a year, with 
the income tax thercon added to it, should 
be attributed to the annuity & paid by his 
trustees :—Held : the trustees were not liable 
to repay to the annuitant out of residue 
& sum arrived at on the footing that tho 
annuity was to bear the highest rates of 
super tax payable on the annuitant’s total 
income, but were liable for no more than what 
would be payable on a super taxable sum of 
£3,500 with the income tax added thereto, 
namely, at the present rate of income tax, 
£4,200. With the present exemption, from 
super tax, of the first £2,000 of the incotne, 
the trustees would thus have to pay the super 
tax payable on a total income of £6,200.— 
Re ARMAGHDALE (LOkD), CrAata v. ARMAGI- 
DALE (LADY) (1928), 44 T. L. R. 239. 


Mleetwood - Wesketh v. Irleetwood: 


Add. Annotations :-- Refd. Whitney v. IT. i. 
Comers., [L926] A. CG. 373 R. Comrs., v. 
Pakenham, JI. R. Comrs. v. Longford (1927), 
061. J. K. B. 882. 

Add. Annotation :—Refd. Cowdray (Vis- 
countess) v. I. R. Comrs. (1920), 15 Tax Cas. 
256. 

-—-~-.]—-COWDRAY (ANNIE, 
VISCOUNTESS) v. INLAND ReviNnuge ComMRS. 
(1930), 15 Tax Cas. 255, C. A. 
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INDUSTRIAL, PROVIDENT AND SIMILAR SOCIETIES. 
Part 1.—Nature and Qbjects. 


4. After this case add 


Exemption from income tax.]—See Income 


| Tax Act, 1918 (c. 40), s. 39 (4), & INcomE 
| Tax, No. 4838c, ante. 


- Part V.—Membership. 


27a. 


#69, C. A. 
85. 


44, 


45. 


57. 
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PART III. 

12 i. Alteration of rules——Profils ap- 
plicable to non-menbera —-Validity.)—~ 
An industrial & provident society can 
alter Its rules froin time to time so as 
to apply its profits to auy lawful 
purpose, & is not bound to apply thom 
only amongst its members. So long 
as the purpose is lawful the rule is not 
coutrary to the provisions of the Act, 
& the Hegistrar has a duty under 
sect. 7 (d) thereof to register the new 
rule.— NEW ZRALAND FRUITQROWERS 
FEDERATION, LTD. v, REGISTRAR OF 
Lae Socrer“s, [1931] N. Zl. R. 


he ee 


* o e 


PART VI. SECT. 2. 

ef. Power to borruw—Restricted by 
rulecs.J—Where the rules of a socicty 
rogistered under Industrial & Provident 
Societies Act, 1908, which bas no 
implicd power to borrow money, 
uuthorise only borrowing by taking 
deposits or on bonds, borrowing b 
means of debentures is unauthorise 
& ultra vires.—SaDLeER v. AUCKLAND 
CO-OPERATIVE SocixTy, LTp., (1926) 
N. Ms. L. h. 84.—-N.Z. 

sk. Duty of lender.}~-A person 
propose to lend money to a souiety 
regixtored under Industrial & Provident 
Socicties Act, 1908, must satisfy him- 
self as to its power to borrow, & must 
seo that the loan which he is about to 
make is within the limits of that power. 
-~-SADLER v. AUCKLAND CO-OPERATIVE 
ae Lrp., (1926) N. Z L. R. 





Withdrawal-—--Validity of notice---Notice ex- 
piring before resolution to wind up but after 
notice of meeting at which resolution passed. ] 
-——RKRe UNITED CITIZENS’ INVESTMENT TRUST, 
Lap. (1931), 48 T. L. R. 124; 75 Sol. Jo. 


Add. Annotation :—Refd. Re Burradon & , 
Coxlodge Coal Co., Martin’s Bank, Ltd. »v. | 
The Co. (1980), 23 B. W. CG. 0.7. | 

| 


Add. Annotations :—As to (1) Overd. Biddulph 
& District Agricultural Soc. v. Agricultural 
Wholesale Soc.,. [1927] A.C. 76. Consd. Hole 
v. Garnsey, [1930] A. O. 472. 


Add. Citations :——affd. sub nom. BIDDULPH & 
DIstRIcT AGRICULTURSL Society v. AGRI- 
CULTURAL WIOLESALE SocIETy, [1927] A. C. | 





46a. 


76; 95 L. J. Ch. 576; 186 L. T. 168; 42 
T. L. R. 761, H. L. 


Add. Annotation :—Expld. & Distd. Hole v. 
Garnsey, [1930] A. C. 472. 


Necessity for assent.]—An alteration in 


the rules of a Society registered under 1893 








Part VIl_—Disputes. 


Add. Annotution :--As to (2) Refd. Biddulph & District Agricultural Soc. v. Agricultural Whole- 


sale Soc., [1927] A. C. 76. 





C. A., 1924 (c. 173), has no power to 
lend money directly, but merely powor 
to guarantee loans, & a loan made by 
the soclety cannot give it a lien or 
charge under the Act.—ROBLIN RURAL, 
CREDIra Sooty v. Nrwron, [1927] 
1D. L. R. 105; 36 Man. L. R. 117; 
[1926] 3 WwW. W. RK. 569.—CAN. 


PART X. SECT. 1, SUB-SECT. i. 
sp. Cancellation of registry.)—The ct. 


will make an order to wind up a society . 


registered under 1893 Act, notwith- 
standing the cancellation of the 
registry under sect. 9 of that Act. 
— te CASTLECOMER CO-OPEKRATIVE 
Socigery, (1926) I. R. 238.—IR. 


PART X. SECT. 1, SUB-SECT. 3. 


91 i. Who are contributories — 
Liability on loan guarantee shares— 
Compulsory allotment.J—The F._ Co- 
operative Agricultural Society, Ltd., 
was incorporated & registered under 
Industrial & -Provident Societies Act. 
1893. Thecomnittce were empowered 
hy the rules of the society to obtain 
loans ‘“‘to an extent not exceeding 
such amount as may be authorised by 
p general meeting.’” The rules further 
provided that, for the purpose of 
securing advances, the society might 
issue to every momber such number of 
loan guarantee shares of the nominal 


_ value of £1 each as would be equal to 


the number of ordinary sharea held 
by each such member, & that each 
member shonid be bound to anply for, 
& accept, allotment of such loan 

arantee sharea when making applica- 

n for ordinary shares. fhen the 
allotment of the ordinary shares of 
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Act, requiring members of the Society to 
subscribe for additional shares is not binding 
on members who have neither voted for the 
alteration nor otherwise assented to 
consequently, 
placed on the list of contributories in the 
voluntary liquidation of the Society in respect 
of such additional shares.— HOLE v. GARNSEY, 
[1930] A. C. 472; 99 L. J. Ch. 243; 148 L. T. 
153; 46 T. L. K. 312; 74 Sol. Jo. 214, H. L. ; 
revag. S. C. sub nom. Re Wirts & SOMERSET 
FarmErs, Lrp., [1929] 1 Ch. 321, C. A. 


it ; 


such members cannot be 


the Society took place, no loan 
guarantee shares were then issucd or 
applied for. In consequence of losses 
which the society incurred, the com- 
nuttee found {it necessary to obtain a 
bank overdraft amounting to £1,700. 
Subsequent trading proved uwnsuccess- 
ful, & in the year 1925 seven members 


“of the committee gave their personal 


narantees to the N. Banking Co., 
atd., {n respect of the society’s in- 
debtedness. Notices were sent out 
convening a special meeting of the 
society & intimating that members 
would be asked to apply for loan 
guarantce shares, & that, failing 
applications, such shares would be 
isnued to members to the extent to 
which they were obliged to accept the 
sane. This meeting was held, &, no 
applications for loan guarantee shares 
being received, such shares were forth- 
with allotted to members in accordance 
with the terms of the notice convening 
the meeting. Au order for the winding 
up of the socicty was made, & the 
chief clerk included in the list of 


contribu tories the fiames of. the 
persons to whom loan guaran 
shares ; been allotted. The 


members affected moved to vary 
the chief clerk’s certificate on the 
ground that they had been wrongly 
included in the list of contributories :—- 
feild: the liability of each member to 
accept loan arantee shares was an 
origina] liability from the time of his . 
olning the society, & applits. were 
iable, as contributories, in respect of 
the loan guarantee 8 allotted to 
them.—Jte FOREGLEN Co-OPERATIVE 
eka pla Sociery, LTp., {19380} 


Vol. XXVIII. Cases 25—373. 


INFANTS AND CHILDREN. 


Part Il—The Crown as parens patria. 
25. Add. Annotation :—Consd. Re Carroll, [1931] 1 K. B. 317. 
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Part II]—-Civil and Legal Banactiy and Disabilities. 


42a. ——— ———.]—Re KEANE, LUMLEY v. DEs- | 62. Add. Annotation :—Refd. Re L. A. & B. F.M., 


BOROUGH (1871), L. R. 12 Eq. 115; 24L T, Oflicial Keceiver v. The Debtors (1926), 95 

780; 19 W. R. 1025; sub nom. Re KEANR, L. J. Ch. 258. . 

en LUMLEY v. DEsporovuGH, 40 L. J. Ch. | 101. Add. Annotation :—Refd. Re Mills, Mills v. 
Lawrence, [1930] 1 Ch. 654, 


Part V.—- Contracts. 


145. Add. Annotation :—Refd. Express ea Co. | 194. Add. Annotation :-—-Refd. Skipp v. Kelly 
v. Jackson (1929), 99 L. J. K. B. 18 (1920), 42 T. IL. R. 258 
! 


149. Add. Annotatior: :—As to (2) Consd. oo on 
Dairy Co. v. Jackson (1929), 99 L. J. K. B. 207. Agoole ke at ia Apld. Pearce v. Brain, 


181. 
Chattel transferred under void contract 
160a. Contract for exchange of chattels.|—A con- En >. ; 
tract for the exchange of chattels entered te ae v. Brain, No. 160a, 


into by an infant is a contract for goods ; | : 
lied, &. if not for necessaries, is absolutely | 209. Add. Annotation :.--Refd. Pontypridd Union 
weld. Grdns. v. Drew (1026), 00 J. 1. 169. 


under Infants Relief Act, 1874 (c. 62), 
s.1. But an action by an infant pltf. for the | 210. Add. Annotation : --Consd. Pontypridd Grdna. 
v. "Drew (1926), Vb L. J. K. 2B. 1080. 


recovery of a specific chattel transferred to 
deft. under such a contract will not succeed, | 948, 4dd. Annotation :—Refd. Pearce v. Brain, 
[1929] 2 K. B. 310. 


unjers pltf. can show a total failure of con- 
7 

Ber OR Sg Te ene pone: ABE Yin » 216. Add. Annotation :—Refd. Jones v. Great 

Western Ry. Co. (19380), 47 T. L. BR. 39. 


such an action as in an action for the ree ery 
279a. Flying instruction-- Infant law student.]-— 


207a. 





of money paid under a void agreement.—~- 
PEARCE v. BRAIN, [1929] 2 K. B. 810; 98 | 


L. J. K. B. 559; 141 L. T. 264; 45 T. Ll. HAMILTON v. Bunnetr (1930), 04 J. P. Jo. 
601; 73 Sol. Jo. 402; 98 J. P. Jo. 380, D. C. 136; 74 Sol. Jo. 122, 1). C. 

181. Add. Annotation :—Apld. Davies v. Beynon- | 847. Add. Citations :---05 LL. J. Ch. 268 5; [1926] B. 
Harris (1931), 47 T. L. R. 424. & C. RR, 19. 


Part VI—Misrepresentation as to Age. 


NS Refd. Bri G. W. Hy. (1862), 2 BO & 3.402; Saundrey 
sees ri ee a B. ot Nt ae . Gr . Mitchell (1463), 9 Jur. N.S. 068; Leslie v. Shells, (1914) 


J. P. 228; 8 Jur. N.S. 762; 10 W. R. 229 ; 3738, Add. Annolation :---Refd. lie I. A. & 

















121 EB. R. 924. B. FP. M., Official Receiver v. ‘The Debto 
Annotations :—Folld. De Roo v. Foster (1862), 12 C. B. N. He ue Cray OS: Oe he: ee 
272. Consd. Miller v. Blankley (1878), 38 L. T. 627 (1926), 96 L. J. Ch. 258 
PART V. SECT. 2. Ww. RR. 721.—CAN. nlonalie his minority to avoid the 


a b. Whole contract must be re- ra ae -KHAN GOD », LAKHA SINGH 
tateliowen inomrenes Ace UOa5, 6 ar | puadiated. a party to an entire cone | (1928), I. L, R. 9 Lab, 701. ~IND. 
ofe1924-25, &. 175, a contract for litg | Wack wh sucks to mupnuliats Ht on the | PART VI, SECT. 2, SUB-GECT, 2 
insurance entered into by an infant | Fe ae ke Cee Gia ro 376 fli. ———-.}—Where an Infant has 
him, LAR da ad th Aa ato A visions thereol which are beneficia obtained on advantage by  falaoly 
ro een MOOUeH Te promise Bee him « wudlats other oTinionk stating himself to be of full age, equity 
4 secepted as conditional pa meat of which he valiegis to he pre udicial.—- wil] restore hfs {Ihzotten pratt & TOICEHE 
Menle Cen the a ee ee HENDERSON v. MINNKAPOLIS STEEL & | tie raid earner be Patt Ke ee 
Ag os ‘Tp., | ar acts In law induced by the fraud.— 
2 We oe CO. v. ARMSTRONG, [1928] NOSE’ D. ne “i ceo isagl a KUMAR GANGANAND SINGH v. MAHa- 
‘W. W. R. 49.—CAN. W. W. R. 613..—CAN, : RAJAN Six RaMESHWAR SINGH Banta 
PART V. SECT. 3. bDuR (1927), I. L. BR. 6 Pat. 388.— IND. 
: : 376 iv. .}~—Held : a minor, who 
142 ii. ‘an, }—- IMPERIAL BANK PART V. SECT. 4, SUB-SECT. 3. has entered tuto a contract. by means 
OR CANADA v. ReIp, (1928) 3 D. L. R. b. On appeal, 15 O. L. It. 53. of a false representation as to his age, 
k, On appeal, 28 Man. L. R. 229. 


though not Hable under the contract, 
PART V. SECT. 4, SUB-SECT. 2. 








° may, in equity, be required to return 
PART VI. SECT. 1. the benefit be has recelved by making 
360 viii. ——.}— Held: amé{nor, who, | a falee representation as to his age, 
by falsely repreaonting himself to be a | whether he be a deft. or UN Parad 
major, has induced a ae Pere to enter | Gui v. LAkya Stnow (1928), 1. L 
into a contract, is not estopped from ! 9 Lah. 701.-—IND. 
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AL ee re ne 


183 vii, —— ae Meh es v. 
BRUNER (1915), 19 D. L. R. 869; 31 


Cases 395a—-731a. 


Part Vil.—Torts. 


ENGLISH AND Emprre Digest SUPPLEMENT. 


305a. ——- ——..]—_HawLny v. ALEXANDER (1930), 74 Sol. Jo. 247. 


454a. 





reported in 
7 De G. M, & G. 691, 


588a. ——- Right to sell timber.]|—-MASON v. Mason 
(1724), cited in Amb. at p. 371; 


p. 224; 27 BH. R. 246. 


Annotation :—Consd. Tullit v. Tullit (1759), Amb. 370. 
The IJ*agernes, 


557. Add. Annotation : — Refd. 
{ 1920] P. 186. 
557a. ——-, | 





—DAVIES vv. 


657a. 





205; 59 DW. R. 853. 


PART VII. SECT. 1. 


ef. General rule.)-—-An Infant is Hable 
for bis torts of all kinds, & the tender- 
hess of his age is Immaterial, e copt 
when the action is founded on n.alice 
or want of care. -—- CON'MNENTAL 
QUARANTY CORPN. OF CANADA, LTD. 
v. MARK (9B. C.), (1926) 4 D. L. R. 707 ; 

8811. Tort indenendent of contract— 
Infant liable.J--An infant who sells 
goods, of which be is in possession 
undor a Hen agreement, is liable in 
damages for tho conversion, since it is 
nol a wrong connected with tho 
contract.---MCCALLUM v. URCHAK 
(Alta.), [1926] 1 W. W. RR. 137.-—CAN., 

qi.--—--.}—-A father, who negligently 
left. ua shot gun & shells where they were 
wecessible vo his eleven-year-old son : 
-~Held: Hable in damuxger to infant 
pitf., who was injured by the discharge 
of the gun In the hands of the son. 
‘Tho fact that the mother of pltf. might 
have prevented the accident did not 
prevent reeovoery agalnst the father & 
son by pitf.— BLack v. HUNTER, [1925] 
4). L. R. 285; (1925) 3 W. W. R. 
303.—CAN. 





q il. -J—A father is not re- 
sponsible at common Jaw for the 
torte of hia infant child, committed 
witheut his knowledge, consent or 
Banction, & not in the course of his 
employinent of the child.—BOoBRY v. 
See 11928) 3 W. W. RR. 392.— 

qa iti, ~—-——-.})—Whoere although == a 
minor is in a motor car which is in his 
sole or joint possession, another person 
in physicn!y running it, tho former is 
not. “driving or hipaa Se the car 
within sect. 12 of Motor-Vehiclo Act 
Amendmout Act (1927), 1926-27, 
which provides that while a minor is 
Hving with his parent tho parent is 
civilly Hable for logs or damage sus- 
tained by any person through the 
negligence of the minor “ in driving or 
operating a motor vehiclo on any 
highway.’’) Deft., 16 yoara of age, 
hired a motor car from pltf. co. to go 
for a drive, taking two other boys with 
him. The three boys agreed to share 
equally in paying for the hire of the 
car, although the contract waar signed 
hy W. only. The car, ehrougy reck- 
lew driving, was wrecked & W.’s two 
companions killed. All three took 
turns in driving, but at the time of 
the accident one of the boys killed 


-——,. | —-SALSBURY v. BAGOTT (1677), as 
Swan. 608; 36 EH. R. 745. 
Annotation -—Consd. Field v. Moore, Field», Brown (1858), 


A lease granted to an infant is 
binding on him unless he repudiates it within 
a reasonable time after attaining his majority. 
BryNon-HaARRis (1931), 
T. L. R. 424; 75 Sol. Jo. 442. 


J—Hastines v. ORDE (1840), 11 Sim. 


Mos. at 
685a. 





232, H. L. 


Part VIIIl—Property. 


666. Add. Annotation :—Generally, Refd. Republica 
de Guatemala v. Nunez, [1927] 1 K. B. 669. 
669a. Covenant to disentall & resettle—Ineffective 
as resettlement.|—-NIGHTINGALE v. FERRERS 
(EARL) (1733), 3 P. Wms. 206; 24 H.R. 1031. 
Annotation :-—-Refd. Tarleton v. Liddell (1851), 17 Q. B. 390. 
Not acceptance of jointure.|—Lucy v. 
Moore (1730), 4 Bro. Parl. Cas. 343; 2 I. ft. - 


731a. Settlement with sanction of court—Effect 
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of.|;—A settlement made with the sanction 
of the ct. on the marriage of an infant, of 
certain funds alleged to represent the infant’s 
share under a will :—Held: not to operate 
as a confirmation of prior dealings by the 
trustees of the will.—ZAMBACO v. CASSAVETTI 


(1871), L. R. 11 Eq. 489; 24 L. T. 770. 


was at the wheel. The co. sued the 
infant W., & also his father, for 
damages to the car, contending that 
the father was lable undor_ said 
sect. 12. Action dismissed :— Held : 
the appeal should be dismissed as 
against the father & allowed as against 
the son.—Vicrornns U_DrRivE YOUR- 
BELF AUTO LIVERY v. Woop & Woon, 
[1930] 1 W. W. RR. 522, 633; 2 
2D. L. R. 8il; 42 B.C. R. 291.— 
CAN. 

sg. Liability of stranger.J—Titf. was 
injured by a bullet from an air-rifle fired 
from a window In deft.’s house by a boy 
of fifteen years, a friend of deft.’s four- 
teen years old son :—ZJ7eld : on the facts 
negligence on the part of deft. was not 
shown, & he could not bo made Hable for 
the wrongful act of the boy.—MOnNTE- 
SANTO v. D1 UBALDO, [1927) 3 D. L. R. 
1045; 600. L. It. 610.—CAN. 


PART VIII. oa ip a SUB-SECT. 1.—- 
- (a). 


c i. -+-Held: the estate of an 
infant, being an ostato tailin possession, 
could be sold under R. S. O. 1877, 
c. 137.—Re GRAY (1895), 26 O. R. 355. 
—CAN. 

ah. Execution of conveyance by infant 
—Applicatin — By petition. }—Ie 
MILLA, OWEN v. CAMPBELL (1854), 4 
Gr. 630.—CAN. 


PART VIII, sea 1, 





SUB-SECT. 1.— 


sj. Power to order sale—On Si bess 
tion of offictal guardian-—In foreclosure 
action.J—The rights of infanta are 
protected & represented by the official 

uardian, who, in foreclosure actions, 

as the right. to ask for a sale by the 
ct. in case he deems it In the interest 
of the infant, while in England no 
official is voated with the like powers.— 
Kreme vv. BRatTriz, [1929] 1 D. L. R. 
55 > 63 QO. L. R. 176.—CAN. 


PART VIII. SECT. 3, SUB-SECT. 1. 


ri, ——.J—A conveyance of land or 
mtge. made by an Infant 
absolutely void, but voidable. —MILLs 


v. Davis (1860), 9 C. P. 510.—CAN. 


PART VIII. SECT. 3, SUB-SECT. 2. 


460 fi, ——.]—L’'HIRONDELLE vv. 
THE KinG@ (1917), 16 Exch.,C. R. 196. 
— CAN. 
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PART VIII. SECT. 4, SUB-SECT. 1. 


472 1. Person entering liahle to account 
to infant—Whether applicable to tenant 
in common,j—The genera] rule in 
equity, that an infant is entitled to 
treat a person, who takes possession 
of hiv estate, as hie bailiff or agent, 
applies to a case where the party in 
sosseRsion is a tenant in common with 
he infant, although there has not been 
any ouster or exclusion of the Infant, 
or any denial of his title.—CouURCIER 
v. COURCIER (1879), 26 Gr. 307.—CAN. 


PART VIII. SECT. 4, SUB-SECT. 3. 


sk. Fight to receive insurance moncys 
— Whether bond or security requircda. )}— 
A guardian, appointed or constituted 
by Domestic Relations Act, 1927, 
c. 5 (Alta.), is anthorised to receive 
& manage insurance moneys payable 
to thre infant & to give a valid discharge 
therefor; & when such money or pro- 
perty is received without action, the 
guardian is not required to furnish 
a bond or other recurity, there being 
nothing in said Act authorising the ct. 
to require raid guardian to give security. 
If. however, the guardian is forced to 
bring an action in order to obtain the 
money, the practice of the ct. would 
require the moncy to be paid into ct. 
subject to its order, & security would 
probably be required before the pay- 
ment over to the guardian.—Re 
Domratic RELatTiIoNS Act, 1927, Re 
PULKABREK, [1928] 4 D. L. R. 821; 
(1928] 3 W. W. R. 323.—CAN,. 


PART VIII. saa 8, SUB-SECT. 2.— 


sl. By mother purporting to act as 
guardian—Rent accepted after infant 
attained majority.)— Where a Hindu 
married woman with, her two rary 
sans & she purporting Co act as guardian 
for her third son, an infant, granted a 
lease of a certain property of which she 
was in possession, for 21 years with a 
covenant for renewal for another term 
of 10 years, & the infant. after attaining 
majority, ratified the lease by accepting 
rent:—Held: the mother, who was 
not the guardian, could not enter into 
any contract on hehalf of the infant 
which would be binding on him: & 
as the contract was void ar regarda the 
infant, it conld not be made good by 
ratification.-MARENDRA Nata &RI- 
MANI v. KarLasH NATH Das (1827), 
1; L. R 55 Calo. 841.—IND. 


831a. Ascertainment of period 


Vol. XXVIII.—Intants. Cases 810—1068, 


Part X.—Maintenance and Advancement. 


810. Add. Annotations :—Consd. Hyman v. Hyman, 


[1929] A. C. 601. 


Refd. H. v. H. (1928), 
97 L. J. P. 84. 


of twenty-one 
years.|—-Testator, who died in Nov. 1893, 
gave his net residue, subject to certain life 
annuities which did not exhaust the income, 
in trust for a bachelor’s children who should 
attain twenty-one, with a gift over in default. 
In Mar. 1896, the judge ordered the surplus 
income to be accumulated for twenty-one 
rears from testator’s death, i.e, until 

ov. 6, 1914, or until the bachelor’s previous 
death without leaving issue. During this 
twenty-one years’ period the bachelor married 
& died leaving three children, two of whom 
were still living. Temporary orders for 
maintenance were made. In Nov. 1914, the 
judge declared that as from Nov. 6, 1914, the 
two children then living were entitled to 
maintenance under Conveyancing Act, 1881 
(c. 41), s. 43 (1), but that notwithstanding 
sub-sect. 2 any income not so applied passed 
as on an intestary. In July, 1927, the elder 
child attained twenty-one, & her contingent 
moiety vested in possession. The question 
having arisen whether, having regard to 
Law of Property Act, 1925 (c. 20), s. 165, the 
order of Nov. 1914 ought still to be acted 
on with regard to the younger child’s con- 
tingent moicty :—-Held: (1) the effect of 
sect. 165 was that the years of minority 
accumulation, which commenced during the 
twenty-one years’ period, were not to be 
reckoned in ascertaining that period, & the 
income of the younger child’s contingent 
moiety must in the first place be applied for 
her maintenance under Conveyancing Act, 
1881, s. 43 (1), & the balance could be validly 
accumulated under sub-sect. 2; (2) quite 
apart from sect. 165, the moment the elder 
child attained a vested interest as a member 


ee oe 


838. 


question of intestacy as to any part of the 
capital or income.—Re MARER, WARD 2. 
Marer, [1928] Ch. 88; 97 L. J. Ch. 101; 
138 L. T. $18. 


Add. Annotations :—Ditstd. Re Reade-Revell, 
Crellin v. Melling, [1930] 1 Ch. 52. Refd. Re 
Raine, Tyerman v. Stansfield, [1929] 1 Ch. 
716; He Fulford, Fulford v. Hyslop, [1930] 
1 Ch. 71; Stern v. I. R. Comrs. (1930), 15 
Tax Cas. 148. 


1006a. —--— Whether limited to children living at 


date of will.}—FREGMANTLH v. TAYLOR 
(1808), 15 Ves. 363; 33 E.R. 791. 


1057. Add. Annotation :—Distd. Re Reade-Revell, 


1058a. 


Crellin v. Melling, [1930] 1 Ch. 52. 


~.]-—Testatrix, who died after 
the commencement of Trustee Act, 1025 
(c. 19), by her will directed the trustees 
thereof to set apart a specific sum, to accumu- 
late & capitalise the income thereof, until A. 
should attain the age of twenty-one years ; 
&, if A. should attain that age, then to pay 
to her the income of that sum during her life 
& after her death to bold the capital sum 
in trust for her children :—Held: as the 
trust for A., for a contingent interest for her 
life, did not carry the intermediate income, 
the trustees had, upon the proper construc- 
tion of Trustee Act, 1925 (c. 19), 6. 31, no 
power to apply that tucome towards A.’s 
maintenance.—Me RKADE-REVET.L, CRELLIN 
». MELLING, [19380] 1 Ch. 62; 99 L. J. Ch. 
136; 142 L. T. 177. 





er 





1059. Add. Annotations ;—Consd. Re Raine, Tyer- 


man v. Stansfield, {1929} 1 Ch. 716.  Distd. 
Re Reade-Revell, Crellin v. Melling, [1930] 
1 Ch. 52. 


1060. Add. Annotation :—Distd. Pe Reade-Revell, 


Crellin v. Melling, [1930] 1 Ch. 62. 


of the contingent class, there could be no | 1066. Add. Annotahions:—As to (2) Folld. Ie 
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PART X. SECT. 1, SUB-SECT. 1.—A. | 





7157 ii. ——. }--Tt is the father’s 
duty to maintain & educate his children, 
who are incapable of supporting them- 
selves, &, although the law has always 
recognised this duty, civil cts. have 
no direct means of enforcing this obliga- 
tion so as to compel him to maintain 
them out of property in which they 
have no intereats.— WALTER v. W ALTER 
(1927), I. L. R.$5 Cale. 731.—IND. 

sx. No civil lialtlity to maintain. }— 
can Wriagat, (1931] 3 D. L. R. 200.—— 


PART X. meee 1, SUB-SECT. 1.— 


783 ve. —— —— Medical services 
rendered to aon.) — WILLIAMS v. 
ae (1927), 30 W. A. L. R. 11.— 


- Statutory liabilit 

ractual as against.}-—- Even if Wives’ 
& Children's Maintenance & Protection 
Act, R. 8S. M., 1913, enables one who 
has maintained the infant children of 
anotber to hold their father liable to 
him for their maintenance apart from 
contract, nevertheless, where there is 
an express or iinplied contract between 
them on the subject’ the question of 
the liability of the father to the other 
party is governed’ thereby.—-DeE 
CLERCQ v, BELLENS (Man.), {1929] 4 
CAR R. 1060; 2 . W. R. 206.— 


Action to enforce—Fro- 





° 
Sz. 


Priority of 


cedure, |—-In the absence of an exprcas 
or imped contract. between uw parent 
liable under Maintenance Order Act, 
hk. S. A, 1922; for the maintenance of 
a child & the person or institution 
which has maintained the child, the 
procedure provided for by sect. 5 of 
the Act must be resorted to where 
aymeunt for said maintenance js sought 
rom the parent.--SISTERS OF CHARITY 
OF THE PKOVIDENCE GENERAL Hos- 
VITAL OF DAYSLAND t. MARTY, 
EpMONTON. Crry ». Marry (Alta.), 
11929) 4D. L. R. 787; 32 W. W. RR, 


265.—-CAN 

80. —--— Jurisdiction of county 
court. }-—Infants Act, hi 8. LB. Jey 1924, 
s. 80 (8), provides that ‘‘ any order 
mude under this-secrt. may be enforced 
in the same mann¢r as an order cande 
by a judge of the Supreme Ct.’’ :— 
Hield: the remedy so provided is tho 
only one which can be resorted to, &, 
therefore, the county ct. is without 
jurisdiction over an action brought 
under sect. 80 (4) of said Act by a 
municipality to recover expenses in- 
curred for the maintenance of a 
* neglected ” child.— DisTRICT MUNSI- 
CIPALITY, COLDSTREAM OF v. BELLEVUF 
(B. Cu), [1929] 4 D. L. KR. 525 8 
W. W. R. 597.—CAN. 


PART X. SECT. 1, SUB-SECT. 2.— A. 

sp. Agreement by third party to main- 
tain infant.}— Where any person has 
expressly or impliedly undertaken to 
pay for the maintenance of a child, 
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neither the child himself, nor, if he ts 
dead, bis estate ia tlable for such wuiain- 
Lenance.--McCGuINessS vu. MCCGUINESS, 
{ 1925] N, %. Ta. Rh. 456. NZ. 


PART X. tel is even: 2.-— 
- (8). 

934i. One fund supplementary to 
other-—Ttesurt had lo prinary fund frat.) 
—~-Tostator directed that sums of 
£3,000 should be tnvested & held for 
euch of his children, & should be paid 
over to each of thom at the age of 
twenty-five, & empowered his trustoes, 
for lnartriauge or re Het In business, 
to pay to a child, although not yet of 
that ago, any portlon of that sum. 
The realdue of bls estate ho left tn 
ferent to bls wife & in fee to his 
clLildren equally.  [n a question as to 
whether the wife’s ferent or the income 
of the childron’s logacies was liable 
primo loco for the cort of mnalntaining 
& educating the children :--//eld: as 
the children were vested in separate 
estate, the cost of thelr maintenance & 
education fell to be met In the first 
lace out of the income of that oxtate.— 

ER's TRUSTEES t. KER, [1927] 5. C. 
52.-—-SCOT. 


PART X. SECT. 1, SUB-SECT. 2.-—N. 


4056 i. Expression of contrary intcn- 
tion—-What  conatitutes-- Direction for 
accumulation of tneome until con- 
tingency.)— Re LYNCn’s TRUSTS, LYNCH 
vw. LYNCH, (1931) 1. It. 517.—-IR. 


Cases 1066—1158. Enouiss: anp Eurme Dicst SupruEMent. 


Stokes, Bowen v, Davidson, [1928] Ch. 176. 
Expld. Re Raine, Tyerman v. Stansfield, [1929] 


] h. 716. 


1074a. To enable business to be carried on— 
Giving guarantee for firm of which son was 
an advance to the son, 


partner.]|—Held : 


within the description in a settlement of 
money advanced “ to enable him to 
his business.’’--—-BERRY v. MORSE (1847), 1 
H. L. Cas. 71; 9 BH. R. 678, BH. L. 


aa By petition. |—Re Coorg, [1883] W. N. 


on 


Part Xl——Care and Custody. 


1148. Add. Annotation :—-Refd. Re Carroll, [1931] 





parent’s right & desire for the custody of his 


1K. B. 317. child where the hudicaaesdeiey et ae does not 

1156a. .]|—The welfare of a child is the para- require a contrary decision.Re THAIN, 
mount consideration guiding the ok in THaIn v. Tayior, [1926] Ch. 676; 95 
making an order as to its custody. But it L, J. Ch. 292; 1385 L. T. 99; 70 Sol. Jo. 
is not the only consideration, & the next 634, C. A. 


consideration is the right of a parent, par- 
ticularly of a parent whose conduct has not 
been impeached, & effect will be given to a 


Sree ma eee 8 


PART XI, SECT, 1. 


o 1. Under Children’a Protection Act, 
1927—Fffect of prone? 3 in magis- 
trate’s court.)j-~Undor Children’s Pro- 
tection Act, R. 8. O. 1927, co. 279, 
a. 25, the fact that the proceedings In 
the magistrate’s ct. do not prevent the 
judge of the Supreme Ct. from directing 
that the custody of the child be given 
to the parent, is recognised ; but it 
ye judge is of opinion that the parent 

as neglected & deserted the child, 
or has so conducted himself that |;: the 
opinion of the judge hv ought not to 


be allowed to set up his prima Figud 
. he 


right to the custody of the chil 
may in his discretion decline to make 
the order.—Hte CHIKRMELEWSKI], (1928) 
D. L. R, 49; 61 QO. L. R. 651.—CAN. 
aq. Jurisdiction of Supreme Court~-- 
Of Onturio—Child adupted by defendant 
under Adoption Act, 1921—ffecl of 
order of county court judge.}--CULLEN 
sr. Infant out of jurisdiction.) —The 
ct. has jurisdiction to make an order 
as to the custody of an Infant although 
the infant is beyond the territorial 
uriadiction of the ct.—-hHe HARDING, 
1929); 2 DL. L. R. 623; 683 OL KR. 
618.—CAN. 


st. Infanis Act, R. S. S. 1920-— 
Parents living apart-—-Right of mother.) 
-—-SUTOLIFFK v. SUTOLIFFR, (1930) 1 
W. W. KR. 625; 2 D. L. R, 645.—CAN. 


PART XI. SECT. 2, SUB-SECT. 1. 

4 f. In case of male child.}— 
Where the question of the custody of 
an infant ie involved between parents, 
it ts preforable in all ordinary circum- 
stances in the caae of a male child that 
it should be bronght up by & have the 
oare & peuidance of its father.— 
eat ly . Parsons, (1928) N. Z. L. R. 


PART XI. SECT. 2, SUB-SECT. 4.—A. 


1126 iv. ——— —— ——.]—A child 
{a further protected by Children’s 
Protection Act, R. 8S. O. 1927, c. 279, 
s. 25 (3), which provides that when 
it has been abandonod or d » or 
has been allowed by the parent to be 
brought by a Children's Aid Society, 
ot by another person, in circumstances 
which show that the parent was un- 
mindful of his parental duties, the judge 
shall not give the child to the nt, 
unless satiafied that, baving to 
the welfare of the child, he A a fit 
person to have the custody of it. When 
once a child has been taken from ite 
parente & made a ward of a Children’s 
Aid Socicty & then placed out with 
foster parents, the parents have for- 
felted their natural rights, & others 
have acquired righte. The words 
* having regard to the welfare of the 








child ”’ indicate that the intention 
of the statute is that the judge, in 
determining whether the _parent is a 
fit person to have the child restored to 
him, should coritrast the situation of 
the ohild in the care of its foster parents 
with that which it would occupy if 
restored to its natural parents.—-Fe 
CHIEMELEWSK1, (1928) 2 D. L. R. 49; 
61 O, L. Rn. 651.—CAN. 

1126 v. --—- —-—- ——.]}— In excreis- 
ing its jurisdiction, deriVed from the 
Ct. of yore fy ag to the custody of 
a child whorn its parent has allowed 
to be brought up by another person 
at that person’s exponse, the duty & 
power of the K. B. of Saskatchewan to 
decide the question of custody in 
accordance with the principle of equity 
that the paramount consideration jn 
such cases is the child's welfare in Its 
widest sense is not limited or impaired 
by Infants’ Act, RK. 8. 8. 1920, c. 155, 
8. 7 (6). Therefore, altbough tho ct. 
concludes that the parent has not been 
“unmindful of his parental duties ”’ 
within suid soction, it should not, 
nevertheless, order the child to be 
restored to him if in its opinion the 
child’s welfare in the widest sense, t.e. 
its material, moral, religious & physical 
well-being, requires that the order 
should be refused.— Re Ross, Koss v. 
MoNruin. & McNBILL, (1928) 3 D. L. RR. 
351; [1928] 2 W. W. R. 161; 22 Sask. 
L. R. 565.— OAN. 

1131 iii, - -- ——.}—-Whoere a child, 
shortly after its birth & after the death 
of its mothor, bad been placed in 
chargo of a relative by its father on 
account of his inability, under the 
cirouinstences, to retain personal 
custody of so young a child, & wherv, 
seven yoars later, the father having 
remarried, & being able to provide a 
comfortable home not inferlor to that 
in which the child had been oared for: 
~~Tleld: the father was not lacking in 
affection, neither he boen un- 
inindful uf his parental dutios, nor had 
he surrendered his parental rights, & 
the presumption that it was in the 
child’s best interests to be with its 

varent bad not been rebutted, & the 
athor’s claim must accordingly be 
preferred to that of the foster-parent. 

ri, —— Falidity of agreement.}— 
CHISHOLM v. CHISHOLM (1908), 40 
Ss. ©. Rk. 115,—QOAN. 


PART XL. SECT. 2, SUB-SECT. 4.—B. 


1141 ii, ——— —— ——.)—Whero a 
daughter, then being past fvurtcen 
years & aight months of age & not 
without adequate intelligence to make 
a reasonable ctoeice, eaxp er 
desire to remain with resp. with whom 
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aa iv. 
-alienable 


Annotation :—Refd. Re Carroll, (1931] 1 K. B. 317. 


1158. Add. Annotation :—Refd. Re Carroll, [1931] 
1K. B. 317. 





she had been living happily for seven 
yeara, the ct. refused a writ of habeas 
corpus to the mother.—MARSHALL v. 
FOURNELLE, [1927] 2 D. L. R. 1738; 
(1927 ] S. C. ° 48.—-CAN, 


PART XI. SECT. 4, SUB-SECT. 1. 


1151 xx. area cys vw. Cony, 
a7) 3 DD. L. R. 349; ee 1 
yee - R. 603; 21 Sask. L. 38¥1.— 


1151s xxi. ———.}—Re STANGER 
(Man.), [1929] 1 D. J4 R. 944.—OAN. 

11584 iv. .}——Re Yoong, {(1926] 
1 * L. R. 511; 68 N. 8. R. 372.— 

1154 v. ——.}—Re Gr 
GaTJENS (B. C.), [1927] 
382.—CAN. 





HM, GkEHM ¥v. 
4 Dd. L. R. 


1154 vi. -——.]-—-The first & para- 
mount matter for the consideration of 
the ct. is the welfare of the child, which 
is not to be measured by money only 
or by physical comfort only, but is to 
be taken in its widest sense. The 
moral & religious welfare of the child 
must be considered, as well as its 
Physical well-being, nor are ties of 
affection to be disregarded though they 
are. not conclusive. — WALTER v. 
NE TER (1927), 1. L. R. 55 Cale. 731.— 


° 


PART XI. SECT. 4, SUB-SECT. 2.—A. 


aa i. -}—A fatber will not be 
deprived of the ra vier of his children, 
merely because his wife prefers to live 
away from him.—#He GkRay, [1925] 4 
D. L. It. 381.—CAN. 

aa fi. S. P. M. v. M., [1926] 8. ©. 
778.—SCOT. 

aa ili. -+—-Where a wife has 
deserted her husband & taken their 
children with her, but is unable to 
prove such conduct against hin as 
would justify her in doing so, there is 
no just cause to deprive him of his legal 
right to the custody of the children.— 
Jie Dzypz, He NOZECKI (Men): {1927} 

Dd. Ia. RK, 1110; [1927] 1 e W. R. 
80.—CAN,. 











-}+-A father has an in- 
right to the*custody of hia 
minor son, unless there are over- 
whelning circumstances to the con- 
trary.—ABDUL Aziz KHAN vw. NANHE 


aA VY. --—Re SrMONSO 
B8ON v<. SLAATEN (Sask.), 
D. L. R. 543,—CAN, 


aa vi. ———.]——Opr an application by 
a father to obtain from the mother 
custody of an infant eon from six to. 
seven years old, where there were no 
allegations of moral {impropriety on 
either n’s part :—Held : although 
from point of view of the present 





N, BIMON 
(1997) 3 


Vol. XXVI0I.—Intants. Cases 1160—1948. 


1179. Add. Annotation :—-Refd. Re Carroll, [1981] 
1K. B. 817. 

1236. Add. Annotation :—-Refd. Re Carroll, [1931] 
1K. B. 317. 

1242. widd. Annotation :—-Refd. Re Carroll, [1931] 
1K. B. 317. 

1246. Add. Annotation :---Refd. Re Carroll, [1981] 
1K. B. 817. 


1160. Add. Annotation :—Refd. Re Carroll, [1931] 
1 K. B. 317. 


Bea Annotation :—Refd. Re Carroll, 


® ° e 


[1931] 


1170. Add. Annotation :—Refd. Ke Carroll, [1931} 
‘1K. B. 817. 
1174. Add. Annotation :—Refd. Re Carroll, 


[1981] 
1 K. B. 317. 


Part Xla.—Adoption. 








happiness of the child, the ct. might 
hesitate to remove him from the cus- 
tody of the mother, the paramount 
consideration of the future as well of 
the present welfare of the child, who 
was just approaching a time of lifo 
when a father’s care & guidance would 
be all important, required that he 
should be in the custody of the father. 
—Re HYLTon, (1928) N. ZL. R. 145.— 


PART XI. SECT. 4, SUE SECT. 2.—G. 


o. Revsd., [1925] 1 D. L. R. 761; 
[1935] 1 W. W. R. 378; 19 Sask. L. I. 


247. 

o i. ./+—Where a child, upon tho 
death of its mother, had been placed 
temporarily by the father in the care 
of a near relative under an arrange- 
ment whereby he was to pay for its 
maintenance, but he had failed to 
keep up the payments, & upon his 
remarriage the relative refusod the 
custody of the child to its father :— 
Held: in the circumstance, the father 
had not surrendered his parental right 
over the child, nor had the prima fucie 
presumption that it was for the child's 
benetit that it should be in the custody 
of ita natural parent been displaced.-— 
Re Mruts, [1928] N. Z L. R. 158.-—- 


e ° 





PART XI. SECT. 4, SUB-SECT. 3.—A. 

st. Child handed luo father—& in 
custody of father's relations.|—A wife, 
living apart from her husband, met 
him in tho street, placed the younger 
child of the marriage, a girl aged five 
months & at that time in a delicate 
state of health, in his arms, & Ieft tho 
child with him. The mother made no 
inquiries aa to the provision which the 
father was able to make for its care, 
nor did she afterwards make any 
ing as to its welfare. Tho father 
having died, the mother brought an 
action for raring of the child against 
relatives of the father, {n whose care 
the child had been i by him. 
Circumstances in which the ct. ordered 
delivery of the child to the mother. 
Semble: the mother had not aban- 
doned the child within Custody of 
Obildren Act, 1891 (c. 3).-—-M‘LRAN 
vo. HarRpIEe, (1927) 8. C. 344.—SCOT. 


PART XI. SECT. 4, SUB-SECT. 3.—B., 


b i. —— Adultery—Interest of child 
firs congideration.| —- Adultery by a 
wife onght not to be regarded for all 
time & under a)l circumstances as 
sufficient to disentitle her to access to 
or even to the custody of the children. 
The ct. will have regard to the par- 
tit circumstances of each case, 
always bearing in mind that the benefit 

& the interest of the infant is the 
- paramount consideration.—BOLTON rt, 
OLTON, 11928] N. Z. L. R, 473.—N.Z. 


PART XI. SECT. 7, SUB-SECT. 2.—A. 

1216 if. —— ~——— Right of court of 

at to inter fere.}--—-Re PatsreY, [1928] 
1D. 1. R. 403. . 


2 Soe perenne AR epee 


See Adoption of Children Act, 1926 (c. 29), & cases infra. 


2 earrereee <9 








o i —— ——.]—HRe HARDING, 
sae D. L. R. 623; 63 0. L. R. 
, 1221 i. Infant tobe freed from 
improper restraint:]—The writ. of habeas 
corpus is the proper remedy of a mother 
who wishes to regain possession of her 
child illegally kept or detained from her. 
——STEVKENSON U. FLORANT, [1925] 4 
D. L. R. 680; (1925) 8. C. 5382: 
affd., {1927]) A.C. 211; 06L.5.0U.C.1; 
1; 6 L. T, 265 ’ 43 be L. kh. 6.—CAN. 


PART XI. SECT. 7, SUB-SECT. 2.— 
B. (6). 


1239 1. Nurse.J—-The parents of a 
child placed it in the care of a nurso 
employed ot an hospital shortly after 
its birth. The parents then had no 
home of their own, & were in pour 
circumstances, the mother was blind, 
& the father’s sight seriously lupuirod. 
When the child was’ about three years 
old, the parcuts had a home of their 
own, & (hough the child was well 
treatud at the hospital the parents did 
not have tec access to him, & were 
losing touce web him :—-HMeld: tho 
child sbould bo handed over to the 
father.—FRe Rowers (1923), 19 Tas. 
lL. ht. 11.~—-AUS. 

sv. Lelative-—Hnivusted urith custody 
Y father mother. }—EK1ivENKO v., 

Avon, [1928] 4D. L. R. 9553; (1928) 
S.C. ht, 421,--CAN. 


PART XI. SECT. 7, SUB-SECT. 4. 


1252 i. ——~- Husband aguinat wife— 
Child oul of the juriediction.|-—Upon an 
appln. under Infunts’ Act, R. 8. O., 
ec. 186, by the fatbor of ar infant, for 
an order for the custody of the Infant, 
it was held as the infant was not at the 
time recident in Outario, the Supreme 
Mt. of Ontario had no jurisdiction. 
Aa the procedure under Infants’ Act 
ia an alternative procedure to the 
procedure By t of habeas corpus, 
the Jurisdiction inust be limited to cases 
where o writ woud be granted; & a 
writ will not be granted where the 

erson directed to he produced in ct. 
3 without the jurisdiction. It is only 
in extraordinary circumstances that the 
ct. will appoint a guardian to an infant 
who resides abroad, & has uo property 
in the Jurisdiction: & in this case the 
circumstances were not 60 extra- 
ordinary as to cail for the exercise of 
this jurisdiction.---Re SHanp, (1928) 
2 D. L. RR. 981 ; 84 oO, Ric h, 145.— CAN. 


PART XI. SECT. 8, BUB-SECT. 3. 


e i. Grounds for setting order 
asiudle—Order signed by two justices— 
Only one present at hearing.|-—Re 
MAILMAN, (19297) 2 D. L. R. 529; 47 
Can. Crim. Cas. 106; 59 N. 8. H. 61; 
subsequent proceedings, {192733 D. L. HK. 
1111; 59 N. 8. H. 384.—CAN. 

e if, Mistrial.}--On appeals 
by a father from orders made on 
petitions under the Act fons the 
Adoption of Children, R. S. LB. C. 1924, 





veconeniratin 





c. 6, whereby his infant children were 
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taken from his puady & control & 
given for adoption Into the care & 
custody of the respective petitioners :— 
Held; there had been a mistrial & 
a now hearing was ordered.—PAINTER 
v. McCABR, SHEPPARD »v. MOCABE, 
[1902812 Db. LR. 135 (192k) 1 WoW. 
1493 39 B.C. 1. 2490.—CAN, 

sw. implied right of further applica- 
tion-—-Neceasity for change of ctrcum- 
stances,}~'vhe principle that orders as 
to the custody of ohildren are subject 
to further application & are to be 
treated as {tf expressed to be made 
‘until further order '’ does not enable 
applications for custody to be made 
from time to time under the same 
clroumstances aa those which existed 
at the tine tho existing order for 
custody wan made. Au order uward- 
ing the custody of a child is subject 
to the doctrine of rea judicata with 
respect to all questions affecting the 
matter up to the time it was rendered. 
Tf, howevar, a chauge ts shown to havo 
arisen Ino tho clrearostances of the 
parties aince tio order was made 
which warrautis a reconsideration of 
the question, the ct, will not be bound 
by the order, but wil) use its discretion 
in view of the altered conditions, 
alwaya keeping in mind the fact that 
the welfare of the child is the pura- 
mount  consideration.--WaALLIsS 0, 
WaLLie & GRANT, [1929] 2D. TL. RB. 
253; 7] W. W. k, 681; 23 8S. L. Rk. 
489,-- CAN, 


PART XlIa. 


sx. Effect of --Uiider Adoption Act, }-~ 
Re WaRREN (1926), 37 B.C. RR. $23.—- 
CAN. 

sy. By agreement.}—Undor Ohbild 
Welfare Act, C. A., 1924, c 30, an 
ameuded in 1926, o. 4, o. 15, & porson 
who, when a child within the said Act, 
was adopted tnnder an agreement 
entored into prior to Sept. 1, 1921, 
between a pecon having his or her 
legal guardianship, & the adopting 
parent the yame rtatus, Including 
the right of inhorlting from his or her 
foster parente dying afctcr sald amend- 
mout Pye as to prevents expressly 
Hmited to heirs of the body, aa if be 
or she were thelr child by natural 
birth, whether or not said adupted 
pergon was a‘ child ’ when the amend- 
ment came into fores, & is, therefore, 
to be deemed the child of the foster 
parents for the purposes of Life Insur- 
ance Act, C. A., 1924, c. 99. The Act 
does not, however, create & now canon 
for the construction of wills. Therefore, 
where the adopted daughter was the 
niece of the foster father’s wife, & his 
will, after making provision for suid 
adopted daughter by name, gave part 
of the rasidue of his estate to hie & 
his wife’s next-of-kin, the daughter 
took under the residuary bequest aa 
his wife’s niece & not as toatator’s 
ehild.—ite Scorr Esrare, (1998) 1 
W. Ww. R. 168.—-CAN. 


ez. Kegiatration of adoptton.}--An 
authority to adopt was presented for 


Cases 1257—1491. ENGLISH AND Empire Dicest SUPPLEMENT. 


Part XIIl.—Religion and Education. 


1257. Add. Annotation :—Refd. Re Carroll, [1931] 2a. —— ——.] —- RADCLIFFE v. READETT 
1 K. B. 817. (1852), 18 L. T. O. S. 316. | 
ree eg ion Rota. Be Carroll, [1981] | 974, Add. Annotation :—As to (8) Refd. Re 

1262. Add. Annotation :—Refd. Re Carroll, {1931} Carroll, [1081] 1K. B. S17. 
B. 817. 
tation :—A 1) Refd. Re 
1268. Add. Annotation :—Retd. Re Carroll, [1981] tae. eI 19S] LEB BT, | ie 
B. 317. 
1269. Add. Annotation :—Refd. Re Carroll, [1931] | 1806. Add. Annotation:—As to aie. Refd. Ke 


1 K. B. 317. 


Carroll, [1931] 1 K. B. 817, 


ee en eee 


Part a snigudinndite, 


1482. Add. Annotation :—Refd. Re Carroll, [1931] 


1 K. B. 317. 


1441a. —-— Necessity for citation of next-of-kin of 
minor.]——The ct. refused to appoint the 
paternal uncle guardian to a minor, for the 
purpose of instituting a suit on his behalf 
in reference to the 
validity of the will of the minor’s father, 
without first citing the mother to show cause 


against the mother 





omen pee snd 


caer by the adoptive son’s 
natural father, who was then his ncarest 
male agnate, treating the son as having 
assed into the adoptive family. 
Registration was effectod, the rogls: «r- 
ing officer having eatisticd himeclt, as 
required by sect. 41, that the person 
presenting was entitled tu do so 
according to soct. 40, & it not having 
been objected that he was not so 
entitled :-—Held: the document waar 
duly rogistered, since the natura] 
father, as tho adoptive son’s nearest 
male agnatec, was the proper peraon to 
act as his natural guardian in the 
absence of any guardian judicially 
, appointed; further, that any doubt 
upon the facts was removed by the 
certificate of tho registeri officer, 
—VENKATAPPAYYA vu, ENKATA 
Hey tied Rao (1928), I. L. R. 58 Mud. 


sa. Adoption order—Form of—Need 
not show facts giving furisdiction.J— 
He MOMRROQUETTE (N. S.), {1929] 1 
DD. LL. R. 704; 51 Can. Crim. Cas. 218. 

sb. Power of court to change name.)-— 
Re X., 11930) 3 W. W. RK. 640.-—OAN. 

ad. Hxemplion from succession duty.) 
—~-The child in question herein :— 
ITeld : to be one to whom testator in 
question stood for not less than ton 
years imincdiately prior to his doath 
“in tho acknowledged relationship of 
& parent,” within seot. 2 of Succession 
Duty Act, Kh. 8S. B.C. 1924, &, there- 
fore, the amount golng to her under his 
will was entitled to exemption under 
sect. 4 of said Act.— REDMOND v. A.-G. 
roR British COLUMBIA, [1931] 3 
W. W. R. 18.—-CAN. : 


PART XII. SECT. 1, SUB-SECT. 2. 

1265 vi. nless prejudicial 
to child.}—Re LAURIN (1927), 60 
O. ie h. 409.—CAN.. 

ki, ——— Not tuterfered with— ffect 

of Child Welfare Act, C. A., 1924 (c. 30), 
ss, 2, 186.}—He SKAI SKI, POPHAM 0. 
1927)1 D.L. R.781; (1827) 
1W. W. RB. 355; 47 Can. Crim. Cas. 81; 
$6 Man. L. R. 221.-—CAN. 


PART XIII. SECT. 1. 
sx. Infants Act, 2. 8S. S., 1920 (c. 155), 





Sc aaemmamencel 


BERTRAND, 


& 20—Hffect of. —Re NakKAUCHI 
eee {1927] D. Ih. R. 1087; 
are W. We R607 . $1 Sask. DR 


why such an appointment should not be 


made.—ZIn the Goods of JENKINS (1869), L. R. 


Dee oemeeeneente ectee ee ee ee 


By. ——, J—le SHERWIN 
gatas Phd LANGLKY iestarr, [1927] 

» i. Rh. 10983 (1927) 2 W. W. RR. 
BOD: 21 Sask. L. R. 644.—CAN. 


PART XIII. SECT. 2. 


sz. Surviving parent.]— Although 
Domestic Relations Act, 1927, c. 
(AJta.), does not expressly provide 
that where only one parent ts living 
that parent shall be the guardian, the 
obvious inference from its provisions 
is that so long as the surviving parent 
is a fit & proper person to have the 
guardianship, that parent is the 
“guardian appointed or constituted 
by the Act,’’ & the power given by 
sect. 64 to the ct. to appoint a guardian 
does not arise.—Zte DOMESTIC RELA- 
TIONS AcT, 1927, Re PULKABREK, 
Oe Can L.R. B21; {1928} 3 W.W. Rh. 


° e 





sa. Surviving pers ~Seet. 24 of 
Infants Act, li. 8. 8S. 1920 (c. 155), as 
umended by 1925 25, (c. 42), provides : 
* On tho death of either parent, the 
surviving parent shall be the guardian 
of their infant children ’? :—Held: this 
sect. appoints & constitutes the sur- 
viving parent the guardian without an 
order from the ct. being necessary, & 
being so appointed & constituted the 
guardian bas the charge *& miunage- 
inent of the estate under sect. 28 of 
sald Act; & management of the cstute 
includes ‘authority to receive it.—Jte 
SHERRER, (1930) 3 W. W. R. 229; 4 
1). L. R. 1011.—CAN. 


PART XIII. SECT. 3, SUB-SECT. 4. 


1877 i. Necessity for rovate.) — 
Heid: not necessary.—--Re PRITCHARD, 
11930] 2 W. W.R. 112; 4D. L. R. 
1030; 24S. L. Tt. 480.—CAN. 


PART XIII. SECT. 5, SUB-SECT. 1.—A. 





li. Jurisdiction to appoint 
when parents unfit.}-—He STEELE, [1930] 
2D. L. R. 212.—CAN. . 


ab. ‘Caleutia Supreme Court.}—On 

ap plication, made by the father to the 

High Ct. in ite original jurisdiction, for 
being appointed a guardian of the 
person & property at the infant, there 
eing no opposition on the part of any 
other relation of the infant :—Held: 
the of the Supreme Ct. gave 
that ct. all the rita of the Ct. of 
Chancery in Eng rovided by 
clause a3 thereat that the upreme Ct. 


54 


1P.& D. 690; 88L. J. P.&M.72; 211. T. 
300; 83 J. P. 712. 


1448. Add. Annotation :—Generally, 
Carroll, [1931] | K. B. 317. 


1491. Add. Annotation :—Refd. Re Carroll, [1931] 
1 K. B. 317. 


Refd. te 





should be authorised to appoint 
guardians & keepers for infants & 
their estates according to tbe order 
observed in England. ae Guardian 
& Wards Act, 1890, 3, saved this 
jurisdiction of the Chartered High Cts., 
this ct. had power to make the order 
asked for.—Jte TARUNCHANDRA GHOSH 
(1929), I. L. KR. 57 Cale. 533.—IND. 


PART XIII. eek a SUB-SECT, 1.— 


1418 iii. -}—Guardians & Wards 
Act, VIII. of 1890, clearly shows that 
the ct. can exercise its jurisdiction to 
appoint a guardian of the person of the 
minor even if he be posdessed of no 
pee peny WALTER 0. WALTER (1927), 

RK. 55 Cale. 73).— IND. 

m i. .}—Where the husband is 
dare fled in Alberta at the time an 
action for divorce is begun the Supreme 
Ct. of Alberta bas jurisdiction in such 
action to make an order awarding the 
custod of pe children to the mother 
even though they have been removed 
by the fath er to a foreign state & are 
residing therein at the time of the 
wuppin. for the order; & will where the 
merits warrant it make such an order 
provided it appears that “under tho 
aws of said state tho order will be 
recognised as valid by the cts. thereof. 
--GOFORTH v. GOFORTH, [1929] 1 
Dp. a om; [1928] 3 W. "Ww. R. 483. 


sco. Not infant hasing trtercat in 
property of undivided AMitacshara 
fumily.J-—-GuaRIB-UL-LAH ». KHALAK 
Ta (1903), 19 T. L. BR. 447, P. C.— 








PART XIII. SECT. 5, SUB-SECT. 2. 
sd. Consent of oficial gquardian—W tth- 
drawal of.}—e OTL er ae Sa ae AcT, 
fie Happon, [1927] 2 R. 747; 
dae NG W. R. 737; 38 B. C. R, 


PART XIII, SECT. 5, SUB-SECT. 3.—A. 


1456 i. Discretion ofjudge—Notinter- 
fered with unless erroneously exercised.) 
—Re STONE & BatMaIn (1929), 1 
M. P. R. 192.—CAN. 


se. Surviving pla -Notwithstand- 
ing statutory right.}—Notwithstanding 
the provisions of sects. 24 & 28 of 
Infants Act, R. 8. 8. 1920, with respect 
to constitu the surviving rent 
of infant children their & 


Vol. XXVUOI.—Infants. Oases 1582—1961a. 


Part XIV.—Legal Proceedings. 


1582. Add. Annotation :-—Refd. Cooper v. Dum- 


mett (1930), 70 L. Jo. 394. 
1563a. 
WwW 





1751. Add. Annotation :—Refd. Re Clayton’s Petn. 


(1927), 43 T. L. R. 659. 


1772a. ——-  ——.]}- HULBERT 
[1931] W. N. 171, C. A. 


1772b. ——— —-—.]—Ke Picton, Picton v. Picron, 


[1931] W. N. 254. 





conferring authority on him or her 
as such take charge of & manage 
their estate, the ct. still has juris- 
diction to make an order, on the 
application of such parent, appointing 

m or her to act as guardian, under 
bond, for the purpose of receiving 
certain moneys payable to the children. 
—HKe_ Crason  LsraTe, | [1931] | 1 
W. W. R. 504; 2 D. L. R. 530.— CAN. 

af. Individual, not oration. }-—In 
appointing & guardian of the property 
of a minor the capacity ¢¢ fitness of the 
individual have be, twken into con- 
sideration. It is for“this reason that 
an individual only is appointed. by 
the ct., as guardiun.—ASHALATA RAY 
»” SOCIETY FOR YHE PROTECTION OF 
CHILDREN IN INpra (1930), I. L. R. 
58 Calc. 15.—IND. 


PART XIV. SECT. 1, SUB-SECT. 1. 


sh. Consent or authority of next friend 
of infant plaintiff—Necessity for.J— 
Ryan vw. TRask (Alta.), [1926] 1 
W. W. R. 772.—CAN. 


PART XIV. SECT. 1, SUB-SECT. 2.—B. 

pj. Action without next friend-— 
Appearance by defendant—Waiver.)— 
The bringing of an action by an infant 
without u next friend is only an 
irreguiarity, which wil) be waived by 
an unconditional appearance by deft.--- 
HoeBER v. S“ZRLES & SZELES, [1929] 3 
DL. R. 193; 2 W. W. RK. 11; 23 
S. L. R. 499.— CAN. 


PART XIV. oe ° ao 2.— 


1605 i. Power to compromisce—If for 
benefit of infant.}—VItf., an infant, 
suing by his next friend, was given 
judgment in the county ct. for $529 
damages & costs. Deft. told the next 
fricnd that he, deft., was sure to win 
on the appeal, & proposed a secttie- 
ment. Tho next friend being alarmod 
by deft.’s statement signed a settle- 
ment on fhe following day in the 
presence of deft. & the latter’s solr., 
whereby, in consideration of the 
abandonment of the appeal, the judg- 
ment was reduced by $150 & deft. was 
given time for its payment. On 
deft.’8 appIn. an order was made 
confirming the settlement & setting 
aside the execution. On appeal there- 
from ‘—Hfeld: the order should be 
set aside.—-TRUEN 1. BozYNARKI, [1928] 
3D. L. R. 484; (1928) 2 W. W. R. 340; 
37 Man. L. R. 363.—CAN. 


PART XIV. SECT. 1, SUB-SECT. 6. 


sk. General rule.j}—Where a suit is 
brought by a minor pltf. to the know- 


led of, & without objection from, 
deft., & pltf. becomes a major before 
the sult is heard & decided, it is not 
a nullity, & is maintainable.—FULI 
Bist co. Kyoxcar Monpar (1927), 
I. L. e 55 Calc. 712.—IND. 


PART XIV. aad 1, SUB-SECT. 10.— 


h. Revaed., 4 A. R. 449. 
sl. Applications as to property.}—-On 


——.]—PrRactTice Nore, 


re ~ pr 


A A A ee RN Ny ta = 


uv. 


1841. For ‘“ Pitf.’s solr. ought to be appointed” 


read ‘ Pitf.’s solr. ought not to be ap- 


[1926] pointed.” 


THURSTON, 


(1796), 
N.P. 
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applications respecting the property 
of infants costs must be kept down & 
the cheapest & most cxpoditious pro- 
cedure adopted. Where there is a 
choico as to the manner of procedure 
& the more expensive procedure is 
taken, the solr. cun recover only those 
costs which would have been allowed 
him had the cheaper procodure been 
folowed.— RovaL Trust Co. v. 
BONSALL, [1925) 3 D. L. R. 1413 (1925) 
eave W. WK. 103; 19 Sask. L. R. 513.-— 


PART XIV. SECT. 2, SUB-SECT. 2.—-A. 

1818 i. Neceasity for separate repre- 
sentation.|-—SRAIK ARDUL KARIM v. 
THAKURDAS THAKUR (1928), I. L. T. 
55 Calc. 1241.—IND. 

pi. —— ——-.}--JONKS v,. GIBBONS, 
1929] 4 D. L. RK. 1067; 40 B.C. lh. 
oe » 


PART XIV. sae 2, tsar 2 


sm. Infant for whom appearance not 
entirei.-—Meld : it la competent to 
appoint & eurator ad lilem, to a pupil, 
called as acfpoder in an action, for 
whom appearance bas not been entered. 
—DRUMMOND’S ‘TRUSTEES v. PEL’S 
TRUSTEES, (1929] ~. C. (Ct. of Sess.) 
484.—SCOT. 


PART XIV, SECT. 2, SUB-SECT. 2.— 
B. (a) ti. 


sn. Guardian responsible for document 
or transaction on which action founded. } 
—VENKATABOMESWARA KAO v. LAKSH- 
MANASWAMI (1928), [. L. R. 52 Mad. 
2745.---IND. 


PART. XIV. a 2, SUB-SECT. 2.— 


° e 


1856 i. Power to consent---7'0 decree.) 
—-KUMAR GANGANAND SINGHIE wv. MAMA- 
RAJAH SIR RAMESIIWAR SINGH DAHA- 
vor, No. 19161, post. 

sx. Duration of appointment.).- A 
guardian ad lifem uppotuted for a 
minor deft. by the trial ct. continues to 
represent him in all staves of the lis, 
until such guardian has been  per- 
mitted to retire, or been removed, by 
the ct.: & itis be alone who can file 
an appeal on behalf of the minur.— 
LATAFaT ALI KHAN vt.” MOHAMMAD 
Gak Kiran (1929), I. L. R. 52 AU. 
494.—IND. 


PART XIV. SECT. 2, SUB-SECT. 5, 
1898 ii. ———.}—HFWETT v. SMITH, 
[1927] Ss. ° 8. R, 338.—AUS. 


PART XIV. SECT. 2, SUB-SECT. 7.—-A. 


1916 i. Where fraud or coliusion 
can be alleged.}-—A suit by a minor to 
sot aside a vonseut decree, on the 
allegation that a fraud was practised 
not on the ct. but on himself, is main- 
tainable. 

It i» the duty of a guardian ad lifem 
to be as vigilant in guarding the 
interests of the minor as be would be 
expected to be if Lis own interests 
were involved, & the ct. will ordinarily 
relieve the ininur from the effect of a 


55 





pe et ee a a . = 


1952. Add. Annotation :—Apld. Mansfield v. Robin- 
son, [1928] 2 K. B. 353. 


1961a. Liability to solicitor employed by him— 
General rule.]|—-MARNELLI 
2 Hsp. 


v. PICKMORE 


472; 170 HK. R. 424, 
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consent decree & give him an oppor- 
tunity to defend the sult, if the guardian 
did no more than put his signature to 
a petition of compromise without 
considering for himself tho question 
of benefit. to the minor, But the ot. 
will not allow a miner to avold a 
consent decree, Ef, in the circumstances, 
it. considers that the sottlement was for 
the benefit of the minor.-~ KOMAR 
GANGANAND SINGH 0 MANARAJAH SIR 
RAMEAHWAR SINGH HAHADUR (1927), 
LL. R. 6 Vat. 388.— IND. 

g Negligence of guardian ad 
litem.)--"' Gross negligence."” which 
may be interpreted as culpable noglest 
of the interests of a miner deft., on 
the part. of his guardian ad Atem will 
entifle the minor to the avoidance of 
procesdings taken against him. The 
Negligence vaust be such negligence as 
leada to tho lors of a right whioh, ff 
the suit fad bean defended with due 
care, nust bave been successfully 
assertod.--Bei RAJ eo. Ram SARUP 
(1925), 4. Ma 1k. 48 All. 44.--IND. 


PART XIV. SECT. 2, SUB-SECT. 7.-—B. 

1922 ii. --——--.]--CLinnokRN vo. For- 
STALL (1843), 5 €. Inq. Ik, 531.—IR. 

1922 ii. ---—.] —A «decree for a salo 
in a mtge. cause ought not to give tho 
infant a day to show cause.-— CLINTON 
vy, Bernarn (1844), Drury temp. Sug. 
287.~-1R, 

1922 iv. —-—--.J--A day to show cause 
ought not to be riven to the minor.— 
Hurron v. MAYNE (1846), 3 Jo. & Lat, 
686.-—IR. 

1922 v. ----—.}--A final order of 
foreclosure should reserve a day for 
infant deft. ta show ceunse.-— LONDON 
& CANADIAN LOAN & AUBNCY CO. 9, 
livicure (TR&1), ROP. ft. 480.-—-CAN, 

1922 vi. Jnfant need not show caause-—~— 
Ontario praelier.\— It ig not now neces- 
Kary in a Judgment for foreclosure that 
widiay should be reserved for an infant 
deft. to show chum... Tho rights of 
infants are aaa ata by the Offielal 
Guardian, who dn foreclosnre aetions 
has the right to agk for a sule by the ct. 
--- Keep ov. Bearrre, (8207 1D. be. KK. 
o5; 63.0. L. 2. 176, CAN, 


PART XIV. ade SUB-SECT. 10.--- 


ete ee 


80, Official guardian~- Defending as 
guardian ad litem-—W here legal guardian 
capihle of safeguarding infant's rights, | 
--Although under Offfelal Guardian 
Act, B.S. A. 1922, « 22, the OMetal 
Guardian becomes a guardian ad Ultem 
on being served with the statement of 
claim in an action agajiust an infant, yet, 
Binee by ap ine to the ct. he may be 
relieved of his position as guardian ad 
litem where there is a natural & Jegal 
guurmtian capable of safeguarding the 
infant's interests. he lucurs the persona) 
Hability for costs of an ordinary 
guardian ad litem where, instead of 
applying to be so relieved, he sees fit 
to defend the action.—Sukpeakn v, 
ROBINSON, [1928] 3 D. L. RK. 347; 
{1928} 2W. W. BR. 235; 23 Alta. L. RR, 
461.—CAN. 


Cases 20272196, ENause AND Eyre Diaxer Sibi 


Part XV. —Wards of Court. 


2027. Add. Annotations :—-Apld. Greenway v. A.-G. 2069. Add. sere ial :—Refd. Re Carroll, [1981] 


(1927), 44 T. L. R. 124. Refd. Hearts of “1K. B. 317 
hens Assurance Co. v. A.-G. (1931), 47 T. L. R. | 2087. Add, Annotation : :—Refd. Re Carroll, [1931] 

, 1K. B. : 
2088. Add. Annotation :—Refd. Re Carroll, [1931] 


2030. Add. Annotations:—As to (1) Refd. Re 1 K. B. 817. 


Lanyon, Lanyon v. Lanyon (1927), 43 T. L. BR. 
714. As to (2) Consd. Re May, Eggar v. 567; 11 W. R. 819. 
May (1931), 47 ‘T. L. R. 515. See, also, No. 735, ante. 


SR Oe tr at ets aoe etn nN coe 


Part XVI.—Protection of Infants. 


2196. Add. Citation :—28 Cox, ©. C. 43. 
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PART XVII. SECT. 2, SUB-SECT. 3. | = az. Contributing to child becoming | juvenile delinquont or likely to make 

sy. Causing child to be in danger of juvenile delinquent—-What must be {| such child a juvenile delinquent, the 
becoming immoral—- Safficiency of evt- proved. |— Before @& person can be held child in question must, have become a 
dence ~—- Parents unmarried. }—R. v. | guilty under sect. 33 (b) of Juvenile avon delinquent.——Re STRoM, fape0! 
OKRAINETZ, [19! a0) 3 W. W. R. 826; | Delinquents Act, 1929 (c. 46), of an | 1 W. W. R. 878; 53 Can. C. C. 224.— 
5% Can. &. C. 340.—CAN. act. contributing to,a child becoming a | CAN. 
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5. Add. Annotation :—Reld. Blundy, Clark & Co. v. London & North Eastern Railway (1931), 
100 L. J. K. B. 401. 
| Part I1.—Jurisdiction. 
14. Add. Annotations :—As to (1) Apld. Stevens v. 234; 46 T. L. R. 654; 74 Sol. Jo. 504; 28 
Willing & Co., [1929] W. N. 53. Refd. Price | L. G. R. 518, C. A, 
v. Corpn. D’Energie De Montmagny, [1927] | 39. Add. Annotations :—-As to (2) Consd. A.-G. v. 
A, OC. 363. Sharp (1030),00 L.J.Ch. 441. Refd. Hughes 
20. Add. Annotation :—Apld. Rex Co. & Rex v, Satchell (1925). 134 1. T. 93. Generally, 
Research Corpn. v. Muirhead & Comptroller- Refd. Musical Performers’ Protection Assocn., 
General] of Patents (1926), 44 R. P. C. 38. Ltd. v. British International Pictures, Ltd. 
22a. .|—Beppow v. BEppow (1878), 9 Ch. D. (1930), 46 T. L. Re 436. . } 
89; 47 L. J. Ch. 588; 26 W. R. 570. 40. Add. Annotations: --Refd. Preston v, Raphael 
Anctne ‘= Consd orth London Ly. v. G. N. Ry. (1883), Tuck, [1926] Ch. 667; Naar Performers’ 
1 2 omas v. Williams ( $80), 14 Protection Assocn., Titd. v. British Inter- 
Ch. D. 864 art lid i : : . pe eee 10¢ .T TY 
Beall (88d), 20 Ch D. Sol; Bonnard. 9, Perryman national Pictures, Lad. (1930), 40 'T. 1. 1. 486. 
[1891] 2 Ch. 269; Jackson v. Barry Ry., [1893] 1 Ch. 338. 42. Add. Annolation :--Apld. A.-G. v. Sharp 
86. Add. Annotations :—Apld. A.-G. v. Sharp (1930), 99 LL. J. Ch. 441. 
(1930), 99 L. J. Ch. 441. Refd. Musicel 45. Add. Annotationa :---Consd. A.-Q. v. Sharp 
Performers’ Protection Assocn., Ltd. v. (1930), 99 J. J. Ch. 441. Refd. Musical 
British International Pictures, Ltd. (1930), Performers’ Protection Assocn., Ltd. v. 
46 T. L. Kt. 486. British International Pictures, Ltd. (1930), 
36a. ——-.}—In an action by the A.-G. to. 46 'T. L. R. 4865. | 
restrain the breach of a statute, the ct. has | 47. Add. Annotations: ----Apld. A.-G. v. Sharp 


Vol. XXVIII. Cases 5—118a. 


INJUNCTION. 


Part |—Nature of Injunction. 








jurisdiction to grant an injunction although 
the statute imposes a penalty, tu: cxample, 
a fine, for the breach. The grant of an 
injunction is an additional or iene 
remedy .—A.-G. v. SHARP, [1931] 1 Ch. 121; 
99 L. J. Ch. 441; 143 L. T. 367; od J. Pp, 


(1930), 99 L. J. Ch. 441. Refd. SuSE y NG 
Vordingbridge District Drainage Board v. 
Southern Tanning Co. (1420), J] Thal. .» {I927) 2 
K. B. 5663; Musical Performers’ Protection 
Assocn., Ltd. v. British International Pictures, 


Ltd. (1930), 46 7. LL. R. 4865, 


Part Ill—Interlocutory Injunctions. 


105a. S. P. GREAT WESTERN Ry. Co. v. BirMiIna- 


HAM & GLOUCESTER Ry. Co. (1844), 3 L. T. 
O. 8. 317, L. C. 


118a, ——— —_-.] New 


: Nimrov Co., Tarp. v. 
PERUVIAN Paciric Ry., Lrp., INTERNATIONAL 
CONBTRUCTION & JINANCE SYNDICATE, LTD. 
& URBANA: (1907), 51 pee ik 137. 


ee 


PART I. SECT. 1. 


9 1. Where court cannot enforce per- 
formance.J—Law v. OTTAWA oa 
PUBLIO SGHOOL eee EL ae 
D.u. R. 483; 63 0. L 1.—C 


PART II. SECT. 1. 


sa. General rule.}—The discretionary 
power to grant an injunction must be 
exercised reasonably & in harmony 
with well-established princlples.— 
.PRaTT v. SOHEVRCK (Sask.), ots : 
D. L. R. 1169; (1926] 3 W. W. 


a Dees 
————, }-K AULBAOR v. BOYLAN 
(968) 1 E. L. R. 136.—CAN. 


PART Ill. SECT. 1, SUB-SECT. 1. 





86 sy. Alternative method of 
operation possible.|-— Defts. os the 
carrying out t of certain buildin era- 


tions made use of mechanica “tritts, 
which caused a noise, continuously 
ceminery. b 


uring usiness hours, of eo 
neem nature as to make it 
practicall im ossible for business to 
a building owned by 

pitz. co. ‘Despite the proteste of the 
0O., nO @ had been made by deft, 


: 
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to conduct their operations during 
hours when business would not be 


io a certain gum, constituting a flouting 
affected. or during ordinary buziness 
| 


charge over all the assets of the co. 
present or future, & prohibiting the 
creation of ang mtere, or Gharge In 
priority to it. Afterwards the «co. 
gave a debenture iv W. to secure 
portion of the purchaso-money of certain 
goods sold to {tt by W., & constituting 
a floating charge over tue asset #0 
sold, Subsequently, W. recovered a, 
Judgment against the co. for portion 
of the money secured by hls debenture, 
& tssued execution, under which the 
sheriff seized goods of the cn. M. 
claimed the goods & the sheriff Inter- 
dace fe M. then Instituted a suit 

> rostrain the sale of the goods by the 
sherit? :--7Teld:) an injunction should 
be granted to restrain the sale for seven 
days, with leave to elther party to apply 
for the appointment of a receiver or 
ee ete of the goods, to which they 


hours in some leas noisy method. such 
an alternative metbod could he used, 
though only at si increase in the cost 
& duration of the operations :~~/leld : 
defts. were bound to take, & had not 
taken, all reasonable precautions to 
intnimise the nuisance creatod by them, 
& the injunction should be continued 
until the hearfug of the sult. to restrain 
the use of the drills during certain 

epeuule’ hours.-~DAILY TELUGRAPH 

Smre LTp. v. STUART (1928), 28 S. Kk. 

.W. 29L; 45 N. 8. W. W. NN. 48.-— 

AUS. 

59 ii.-——— .]--CUMBERLAND Pier 
& ae Co. MoDougaLL (1911), 9 
BE. L. R. 204. "CAN. 








ava HL. rasa 1, ee were respects vely entitled till the 

v. } learing 0 @ CARC.——~MATHTESON  »v, 

(Saale pera es ues D. b. 1. 1169; (1026) WAHLEN (1026), 28 8. lt. N.S, W, 339; 
W.R —CAN. 45N.8. W N. 47.-—-AUS. 


PART III. SECT. 1, SUB-SECT. 2.—C. | PART ITI. SECT. a: SUB-SECT. 2.--D. 
T xxiv. -}--The Apatco, fi, —~ Injury .}—~Moorsz, 
fia gace a debenture to M. to secure | ETC. vo. A.-G., i907) . 669.—IR. 
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Cases 178—888, 


Insce. Corpn. (1929), 98 L. J. 


ENGLISH AND Emprre Diaest SUPPLEMENT. 
173. Add. Annotation :—Refd. P 


e v. Scottish pe Add. Annotation :—¥olld. Wall v. Exchange 


. B. 308. 
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Investment Corpn., [1926] Ch. 143. 


Part IV.— Perpetual Injunctions. 
199. Add. Annotution :—Refd. Gottliffe v. Edelston, [1930] 2 K. B. 378. 


Part V.--Mandatory Injunctions. 


270. 


Add. Annotation :—-As to (1) Consd. Howard, 
Flanders v. Maldon Corpn. (1926), 185 L. T. 6 





298. Add. Annotation :—Refd. Grant v. Derwent, 
{1929} 1 Ch. 390. 


Part VI.—--Injunction quia timet. 


815. Add. Annotation :—Consd. 


(1930), 99 L. J. K. B. 537. 
325. 
332. 


336. 


Peech ». 


Best 839. Add. Annotation :—Refd. Graigola Merthyr 


Co. v. Swansea Corpn., [1928] Ch. 235. 


Add. Annotation :—Refd. Farnworth v. Man- 
chester City Corpn., [1929] 1 K. B. 533. 
Add. Annotation :—Refd. Graigola Merthyr 
Co. v. Swansea Corpn., [1928] Ch. 235. - 


Add. Annotation :—Refd. Graigola Merthyr | 8369. Add. Annotation :—Consd. VPeech v. 
Co. v. Swansea Corpn., [1928] Ch. 235. 


344. 


862. Add. Annotation :—As to (1) Refd. Graigola 
Merthyr Co. v. Swansea Corpn., [1929] A. C. 


Best 


(1930), 99 L. J. K. B. 537. 


Part Vil—-Damages in lieu of or in addition to Injunction. 


871. Add. Annotation :—As to (1) Apld. Coplovitch 
v. Williams (1929), 73 Sol. Jo. 484. 


os sateaaneetelaleritmicomeeed 





ae ea SECT. 1, SUB-SECT. 2.—E. 
.}~ Moorr, ETO. Uv. 

7 1927) 1. R. 569.—IR. 
er xvii, ——.J—DrForest Puono- 
ILM OF CANADA, LTD. v. FAMOUS 
PLAYERS CANADIAN Corp., [1929] 1 
rp L. HK. 301; 31 Que. P. IR. 278,— 


me 


PART III. SECT. lias 3.— 
- (a). 


sb. Injunction involving continuation 
of iegal course of conduct.}—Water 
Clauses Consolidation Act, 1897, & 
aubsequent logislation in lieu thereof, 
requires that grants of use of water 
thereunder shall be circumscribed in 
the manner in which the licences held 
by deft. co. are circumscribed : said 
licences provide that the’ territory 
within which the power to be gencrated 
by the use of the water thereby granted 
may be sold, bartered or exchauged .is 
an area within 50 miles of Rossland. 
Therefore the continuance of an-intcrim 
tnjunction restraining deft. co. from 
outting off said power, which it had 
been supplying to a co. beyond such 
area, was refused, since it would require 
it to continue an illegal course of 
conduoct.—-GRANBY CONSOLIDATED MIN- 
ING, SMELTING & POWER Co. v. WEST 


KOOTENAY POWER & peat oe {1928) 

L. R. 724: [1938] 8 W. R. 

Sor ioe. 11929) 2D. L. . 6d1: 2 
470.—-CAN,. 


PART III. SECT. 2. 
194i. Whether granted after decision— 
To preserve peony pendin nee abies }— 
Injunction preserve rights pending 
an appeal, granted.—PREVEDOROS v. 
PREVEDOROS “CB. O.), [1927] 3 W. W. R. 
755.—CAN, 


pee IV. SECT. 1, SUB-SECT. 2. 


-}-—COCKBURN ¢. EaGER 
ase). 24 Gr. 409.—CAN. 
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PART IV. SECT. 1, SUB-SECT 4. 


217 vi. .J—The ct. will not 
grant an injunction to restrain the 
breach of a contract for the sale & 
delivery of future chattels, expressed 
in an affirmative form, even though 
the contract so expressed involves a 
negative in substance, in a case where 
damages would be a complete remedy, 
where the contract is of such a vature 
that it cannot bs specifically enforced, 
& where payment for the goods in 
question has not been made.—Woon 
v. CORRIGAN (1928), 28 S. R. N.S. W. 
492 ° 45 N. Ss. Ww. Ww. N. 134.—AUS. 


PART V. SECT. 2. 


-]}--To entitle 
pitta ‘a mandatory injunction on an 
terlocutory application he must. make 
out a strong prima facie case to the 
right which he asserts & for active 
interference by the ct. If his right ts 
reasonably clear, & particularly if 
there exists an urgent & paramount 
necessity for the injunction in order 
to prevent serious damage to pitf., the 
injunction will issue before trial.— 
PRATT v. SCHEVECK (Sask.), [1926] 4 
D. ae 1169; [1926] 3 W. W. R. 657. 


aeend 














PART V. SECT. 38. 
sd. Injunction to remove buildin ind, 
GILPINVILLE, LTb. v. Si CAM 
1927} 1 D. L. R. 730.— 


PART V. SECT. 4. 

267 il. .}—Mandatory injunction 
refuaed, where the injury complained 
of was capable of being compensated 
by a small money payment, & it would 
be oppressive to grant a mandatory 
injunction.—CaRPET Import Co., LTD. 

la ale {(1927IN. ZL. R. 


267. iii, ——- en person cannot - 
tho ot. to sanction his wrongful act & 
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388. Add. Annotation :—-Refd. Bhagchand Dag- 
dusa Gujrathi v. Secretary of State for India 
in Council (1927), 43 T. L. R. 617. 


allow him to pay monetary compensa- 
tion only. @ may be compel Ne to 
undo his wrongful act. But cts. in 
India have a wide discretion in granting 
mandatory injunctions, & as a rule 
such injunction will not be granted if 
the injury to pltf.’s legal rights is small, 
monetary compensation can be esti- 
mated, & is small, the granting of 
injunction {s oppressive on deft. & 
specially if there is delay on pltf.’s part 
in protesting against the injury or in 
filing the suit. — DAWSON v. ROUHAE 
ZAMAN) BEGUM (PRINCESS) (1928), 
I. L. R. G6 Ran. 456.— IND. 


PART VII. SECT. 1, SUB-SECT. 1. 
ese. Damages & account of profits— 
Although defendant “able to penailty— 
Penalty not recoverable by party agq- 
grieved.j—The right to grant damages 
in addition to an injunction, is not 
limited by a statute which imposes a 
penalty not recoverable at the action 
of the person aggerioved. Where the 
ct. found that pltfa. were entitled to 
damages because deft. co. operated 
motor vehicles over routes to which 
pitfs. had been given a_ certificate 
under Motor Carrier Act, it ordered 
that an account be taken of the - 
amount of money received by the co. 
while so operating, for cOmpensation, 
& that this amount be paid as damages. 
—LOUNSBURY v. SUTHERLAND MOTOR 
Bus Co. (1928), 54 N. B. R. 7.—CAN. 


PART VII. sar i re 2.— 
B. (a). 

411 i. Quantum of damage sustained 
fetee ury small. i. . Tule laid down 
Shelfer v. ightiing Co. that 
ane in oer of es njunction may 
be erento’ if the injury to pltf.’s legal 
right is small, & capable of being 
estimated in money. & can be ade- 
quately compensa by a small money. 
payment, & the case is one in which it 
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401. Add. Annotation : — Consd. Rely-A-Bell Hilditch, [1930] 1 Ch. 500. Refd. Horton’s 
eureler & Fire Alarm Co. v. Eisler, [1926] Ch. | Kstate v. Beattie (1926), 42 T. L. R. 701. 
: Generally, Refd. Farnworth v. Manchester 

408. Add. Annotations :—-As to (1) Apld. Price v. City Corpn., [1929] 1 K. B. 638. 


1 ne 


Part VIIl_—Effect of Conduct of Parties. 


464. Add. oe :—Refd. Lynde v. Nash, | 551. Add. Annotations :—Refd. Grant v. Derwent, 


[1928] 2 K. B. 93. [1928] Ch. 902; Chatsworth Kstates Co. v. 
469. Add. Annotation :—Refd. A.-G. v. London & Fewell, [1931] 1 Ch, 224. 
Home Counties Joint Electricity Authority, | 568. 4dd. Annotations :—Consd. Marbé v. George 
{1929} 1 Ch. 618. ae babuies ays ee A ed )» a a - 
. . Se ‘ hts | k. Li. 980. pprvd. Herbert Clayton ac 
.OTe ant a ai ttion :—Refd. Aldridge v. Wright’; = Water, Ltd. v Oliver, [1930] AO. 20D, 
| 572. Add. Annotation :—Consd. Marbé v. George 
511a, --— Encouragement by plaintiff.]|—Copro- | Kdwardes (Daly’s Theatre) (1927), 96 L. J. 


VITCH v. WILLIAMS (1929), 73 Sol. Jo. 484. 


528. Add. Annotations :—Consd. Ariff v. Rai 
Jadunath Majumdar Bahadur (1931), 47 
IT. L. R. 238. Refd. Canadian Pacific Ry. 
Co. v. R., [1931] A. C. 414. 


K. B. 980. 
574. Add. Annotation :—Consd. Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 628. 


579. Add. Annotation :—-Consd. Hyman v. Hyman, 
[1929] A. CO. 601. 








Part IX.—-Against whom Injunction may be Granted. 


585a. Public official.) —Rrex Co. & Rex ResKARcH | 608. Add. Annotation -—-Retd. The Jupiter (1927), 
CorrPn. v. MUIRHEAD & COMPTROLLER- 137 L. I’. 333. 
GENERAL OF PATENTS, No. 842a, post. 





+ 
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Part X—RMatters in respect of which Injunction may be 
Granted. | 


618. Add. Annotation :—As to (1) Refd. Peech v. whether the covenant is broken by the 
Best (1930), 99 L. J. K. B. 537. original covenantor, or by an assignee with 
629. Add. Annotation :—Refd. Express Dairy Co. notice.-—-ACHILLI v, TOVELL, [1927] 2 Ch. 


v. Jackson (1929), 99 L. J..K. B. 181. 243; 96 L. J. Ch. 4985 137 L. T. $053 71 


Sol. Jo. 746. 
638a. Enforcement of contract contrary to terms 
thereof. | dag eas refused. ae SAVAGE 706. Add. Annolationa :—Refd. Lord Strathcona 


S Lrp. v. LONDON EXHIBITIONS, S.S8. Co.» Dominion Coal Co., [L926] A.C, 
Lap (1809), 43 Sol. J oO. a1. — 108 5. Rely-A-Bell Burglar & Fire Alarm Co. 

649. Add. Annotation :—-Consd. Re Wait, [1927] 1 v. Kisler, (1926] Ch. 609; Re Wait, [1927] 
Ch. 606. 1 Ch. 606. 


675. Add. Annotations :—Consd. Chatsworth | 413- 4¢@. Annotation :---Refd. Lord Strathcona 


e ‘ ~ j OS, 
“orb . Jenkins, [1927] 2 Ch. 225. 7 . 
677a oe ects pa . a of a aE 716. Add. Annotation :-—Folld. Riely-A-Bell Burg- 
SAV eRANt: pnb substan damage thie “ot, |. Jar & Fire Alarm Co, v. Kisler, [1926] Ch. 609. 
has no discretion to award damages in lieu | 717. Add. Annolation :—Refd. Crediton Gas Co. v. 


of a mandatory injunction. ‘This rule applies Crediton U. C., [1928] Ch. 447. 





an eee - 








would be oppressive to deft. to grant ; PART X. SECT. 2, SUB-SECT. 3.—A. 
an injunction, was applied herein, sk. Eenforcemeut of agreement to deliver 
where pltf. sought a mandatory in- | produce to compuny.}—By tho arta. of 
Junction because of the encroachinent | agsocn. of a co., whose business was 
of deft.’s building on o few inches of | ty market the fruit grown by its 
pitf.’8 lot.~-CLARK v. MCKENZIE, | moumbers, It waa provided that each | between a fruit grower & certain 
[1930] 1 W. W. R. 67; 1D. L. R. 2263 | member should deliver to the co. | assocna. for the marketing of the 


PART X, SECT. 2, SUB-SECT. 3.— 
C, (b). 
42 B. C. R. 71.—CAN ninety-five per cent. of his fruift grower's crops waa held by the ct. to be 


655 iv. ——— Contract of agency.)— 
The contract in question which was 


flinmediatel after  ench variet nothing more than a contract of agency 

PART IX. SECT. 3. Hiewat ahaule be ready, sultatle & not to be specifically enforced by way 

af. General rule.|—An_ injunction, | fit for harvesting or picking but not | of injunction or | receivership. — 

which is in the nature of an execution, | later than a certain date ip each year: | KELOWNA QGROWKIs' EXcUANGR & 

wil} only be granted in personum, & | —Held: the obligation Impored on 

will nut be granted against any person | gach wember of the cv. was not ono In 

bot a party to the action.—MOORE v. | reypeot of which the ct. sgould at the 

A.-G., [1930] I. R. 471.— IR. instance of the co. grant an injunction. 

—PAKENHAM UPPER FrauUIT Co., LTb. 

PART X. SECT. 2, SUB-SECT. 2. | », Crosny, {1925} V. L. HK. 27; 35 

621 v. ——.j—CHRISTIE v. Frasemn | C. L. R. 346; 31 Argus L. K. 
(1904), 10 B. C. R. 291.—CAN. 13.—AUS. 
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OKANAGAN UNITED GROWERS v. DE 
CAQUERAY (1922), 70 D. L. R. 865; 
(1922) 3 W. W. li. 1115.—CAN. 


655 v. ——.}—Rose v. CANADIAN 
NATIONAL Rys., (1928) 2 D. L, KH. B80 ; 
{1923} 1 W. W. Kt. 940; 37 Man. L. ft. 
279.—CAN. 


720. Add, Annotation :—Apprvd. Lord reear ears 
2 Co. v. Dominion Ooal Co., [1926] A. 

724 Add. Citations :—95 L. J. P. C. 71; 184 
L. T. 227; 31 Com. Cas. 80; 16 Asp. 
M. L. OC. 585. 


Add. Annotations :—Distd.Ontario Jockey Club 
v. McBride, [1927] A. C. 916. Mentd. Torbay 
Hotels v. Jenkins, [1927] 2 Ch. 225. 


730a. ——.] — WILLIAMS v. WILLIAMS (1817), 8 
Mer. 1 7; 3605. R. 61, L. OC. 

annotation :—Consd. Morison v. Moat (1851), 9 Hare, 241. 

785. Add. Annotation :—Refd. Behnke v, Bede 
Shipping Co., [1927] 1 K. B. 649. 

750. Add. Annotation :—Consd. A.-G. v. County of 
London Electric Supply Co., [1926] Ch. 542. 


155. Add. Annotation :—Consd. Salisbury & Ford- 
ingbridge District Drainage Board v. Southern 
Tanning Co. (1920), Ltd., 1927] 2 K. B. 566. 


785. Add. Annotations :— Apld. A.-G. v. Sharp 
(1930), 99 LL. J. Oh. 441. Refd. R. v. Grain, 
Lz p. Wandsworth Grdns., [1927] 2 K. B. 205. 


800. Add. Annotation :—Refd. Notley v. Birming- 
ham (Bishop) (1930), 99 L. J. Ch. 305. 


807. Add. Annotation :—Apld. Wing v. 
(1928), 44 T. L. R. 258. 
Cancellation of affillation.] — Injunction 
Se —-WING v. BURN (1928), 44 T. L. R. 
») 


811. Add. Annotation :—As to (8) Refd. Musical 
Performers’ Protection Assocn., Ltd. ». 
British International Pictures, Ltd. (1930), 
46 T. L. R. 486. 


818. Add. Annotation :-—Refd. Musical Performers’ 
— Protection Assocn., Ltd. v. British Inter- 
pone Pictures, Ltd. (1930), 46 T. Ll. R. 
> 
829. Add. Annotation :-—Refd. Putsman v. Taylor, 
[1927] 1 K. B. 637. 


829a. -—-— -—--— —---.]-—The first deft. entered 
the service of pltfs. as a traveller under an 
agreement by which he agreed that he would 
not at any tine thereafter ‘' divulge or make 
known any of the trusts, secrets, accounts, or 
dealings of or relating to’ pitfs.’ business. 
Upon leaving pltfs.’ service, he entered the 
service of the second defts., who knew of 
the terms of the above agreement, & he kept 
a list of pitfs.” customers in the district in 
which he travelled & divulged to a consider- 
able extent to the second defts. the terms 


Oa Fe A Et AT TTS I | TRY PIES CNC oe et eater sis 6 ey «ep 


Burn 


808a. 





peewee 








ENGLI8SH AND Empizz Digest SupPLEMENT. 


upon which pltfs. did business :—Held: 
tis. were entitled to an injunction against 
both defts., an order for delivery up of papers 
& books & damages.—SuMMERS (WILLIAM) 
& Co., Lrp. v. Boyce & Kinmonp & Co. 
(1907), 97 L. T. 505; 23 T. L. R. 724. 
880a. —— —— peeee as 1909, V. & Co., defts. 
in an action, were endeavouring to perfect 
a system known as the ‘‘ CO. A. V.’’ system, 
for lighting motor cars by electricity, & the 
A. I., Ltd. who were pltfs., were licencees 
of patents for a dynamo suitable for the 
electrical lighting. of motor vehicles. The 
parties, with a view to utilising pltfs.’ dynamo 
in connection with the “C, A. V.” system, 
agreed for one year that pltfs. should give 
defts. the ‘‘sole selling agency’’ for the 
dynamo, which was to be supplied at cost 
price; defts. were to use their best endeav- 
ours to introduce & sell the dynamo, & were 
not to become directly or indirectly interested 
in the sale of any other dynamo, & the parties 
were to mutually communicate improvements 
in such dynamo. Defts. were to be allowed 
@ commission of 10 per cent. on cost price, 
& the ultimate profits were to be equally 
divided, but the agreement was not to 
create a partnership. Defts. during the 
pendency of the agreement received certain 
testimonials. After the termination of the 
agreement, pltfs. brought an action to restrain 
defts. from using or publishing these testi- 
monials, & moved for an _ interlocutory 
injunction :—Held: defts. were sole pur- 
chasers or sole consignees of pltfs.’ goods 
upon ore terms, that there could not be 
implied from the agreement a contract 
between the parties, that all information of 
which defts. became possessed during the 
pendency of the agreement should not 
afterwards be used by defts. for other pur- 
poses, & that a fiduciary relationship had not 
been established between the parties as would 
have existed had defts. been in fact pltfs.’ 
agents.— ACCUMULATOR INDUSTRIES, LTD. v. 
ee (C. A.) & Co. (1912), 29 R. P. C. 
381. 
835a. ——— —-—- Mining report.]-- NEw Nimrop 
_Co., Lrp. v. PERUVIAN PaciFic Ry., Lrp., 
INTERNATIONAL CONSTRUCTION & FINANCE 
SynpicatE, Lrp, & CRANKSHAW (1907), 51 
Sol. Jo. 737. 


one mew Cerra ees 





in this action claimed an injunction to 


PART X. SECT. 4, SUB-SECT. 1.— 
A. (a). 


sl. Z'0 restrain iUegu act -—— Un- 
authorised acts of servant.)-—The ct. 
will not grant an interdict reatraining 
the co. from doing certain illegal acts 
on the mere ground that a servant of 
the ao. has comnutted such acts when 
ate ca, not only hag not ie ae 

acts, but has exp pro 

iittted its sorvantsa from doing the 
acts complained of.-—-GOLDSMID =r. 
SouTH AFRICAN AMALGAMATED JEWISH 
Pruras, LTp., [1929] A. D. 441.—S. AF. 


PART X. SECT. 4, BUB-SECT. 1.— 
A. (b). 


n. Add “ (1914), 20 B. C. R. 215.” 
PART X. SEOT. 5. 


810 v. ———,}—A grocer kept 
on his preniifaes a aoda water tat fouutaus, 
from which he a empty aerated 
water bottles a La him by 
Among the 
were some em- 





Members of tee aay 


bottles so tendored 


hossed with the name of a firm of 
aerated water. manufacturers. The 
manufacturers intimated to the grocer 
that, when Sete their waters, they 

always retained t ee gree in their 
bottles, & that, their bottles 
without their ene the grocer was 
partici ee fon the illegal “= owe 
prope he grocer having ore 

rele ta intimation, the manufacturers 
sought interdict against his use of 
their bottles. After a proof as to the 
circumstances in which the manu- 
facturers allowed to their customers & 
to the public possession of their 
bottles :—Held: members of the 
public were not precluded from 
a quiring a right to use the manu- 
facturers’ bottles, & the tendering by 
members of the public to the grocer of 
bottles embossed with the manu- 
facturera’ name did not certiorate the 
grocer that such bottlea were in fact 
the property of the manufacturers, & 
the grocer was under no duty to the 
manufacturers to inquire into the 


60 


ir | SE 


history of each bottle tendered to him; 
interdict refused.— LErrcH & Co., LTp. 
tr. LEYDON; BaRk & Co., LTp. v., 
MACGEOGHEGAN, 11930, 8. C. 41; affd., 
4I7T.L. Res 81 HH. L.—SCOT. 


sp X. SECT. 6. 


sm. To restrain director & employee 
from setting 
canvasei ng former i tneea: The ee 
that de 
employee of pitf. co. held not or Cor tie 
it to an injunction restraining him, after 
he had resigned his employment, from 
carrying on a rival business for himself 
or from canvassing customers of the 
co. With whom he became acquainted 
during such employment, where he 
not taken away any written lists 
or other materials rtaining to the 
co.’s business & obtained by him in the 
course of his employment, Although he 
continued to hold in the mere legal 


sense ee — a 
WarrTe’s AUTO ear Ve 2. 
Walrs, (1928) 3 Ww ay. R. 9. GAN, 


842a. 
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PART X. SECT. 8, SUB-SECT. 4. 
bi. Land bought with notice of prior 


restrain deft., who had been in pltf.’s 
ent as works manager & chemist, 
& who during his employment had 
acquired knowledge of secret processes 
for the manufacture of various articles 


made of rubber sponge by pltf., from dis- 


closing such processes. Deft. on this pro- 
_ cedure summons asked for further & better 
Sy abe ola of the secret processes :—Held : 

eft. was entitled to such particulars, but 
that they must be disclosed only to three 
experts not trade rivals of pitf., deft. himself 
& his legal advisers, & the order must be in 
such a form as to prevent the persons to 
whom the secret processes were communi- 
cated from disclosing them, & copies of the 
particulars must be returned to pltf. when the 
proceedings were closed.—-SoRBO RuUBRER 
SPONGE Propucts, Lop. v. JEFRIES (1930), 
47 R. P. C. 464. 


Against public official.|—-Where a pub- 
lic officer, @g., the Comptroller-General of 
Patents, claims the right to disclose informa- 
tion to the public which pltf. in an action is 
prima facie entitled to withhold from pub- 
licity, it is p*oper to restrain that public 
official from taking a step which would result. 
in that information being disclosed.—Rrx 
Co. & REx RESEARCH CORPN. v. MUIRHEAD 
& COMPTROLLER-GENERAL OF PATENTS (1926), 
96 L. J. Ch. 1213; 1386 L. T. 668; 44 R.P.C. 88, 





858a. Conversion of goods—Perishable goods.]—- 


Pitfs., who were an American co., carried on 


business as exporters of fruit. They had | 


been exporting fruit from Colombia for many 
years, & they had a large number of contracts 
with the growers of bananas & dont with 
about 97 per cent. of the exportable bananas 
in that country. Under those contract: thy 
bananas which were to be sold to pitts. 
became the property of pltfs. as soon as they 
were severed from the trees. Defts. im- 
ported into England a cargo of bananas, 
-under contracts which they had made with 
a co-operative society formed by some of the 
banana growers in Colombia, who desired 
to break down pltfs.”. monopoly & find 
another outlet for their produce. Pltfs. 
claimed that 2,041 stems of bananas, an 
unidentified part of the cargo imported by 
defts., were from growers with whom pltfs. 
had contracts, or were from estates covered 
by those contracts, & they obtained an 
interim injunction restraining defts. from 
converting to their own use or otherwise 
dealing with or in any way disposing of 
bananas, the property of pltfs., save by 
delivery of the same to pltfs. or their agents : 
—Held: the order for an interim injunction 
was unsatisfactory & embarrassing, because 
(1) the bananas were perishable; (2) the 
order did not identify the bananas, dealings 
in which it was sought to restrain; (3) it 
did not order delivery to pltfs. The order 
must be varied by ordering the sale of a 
ecified number of bananas to he selected.— 
NITED FruiT Co. v. FREDERICK LEYLAND 
& Co., Lrp. (1930), 144 L. T.97; 47 7. da R. 
33; 74 Sol. Jo. 735, C. A. 


PER v. SMITH & HAMILTON 
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9 y : PART X. SECT. 14, SUB-SECT. 2. 
ie Meh haa eRe St ee 906 i. Use of letters tmplytng member- 
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888. Add. Annotation :—Aa to (2) Refd. Musical 
Performers’ Protection Assocn., Ltd. v. 
British International Pictures, Ltd. (1930), 
46 T. L. R. 485. 


904. Add. Annotation :—Refd. Tolley v. Fry (J. 8.) 
& Sons (1929), 46 T. L. R. 108. 


J—A society, composed mainly 
of architects, was formed into a co. limited 
by guarantee under Cos. Acts. By its arts. 
of assocn. membership of the society was 
open to persons qualified in certain ways 
approved by the council of the society, & 
paying a certain entrance fee & yearly 
subscriptions ; & members were authorised 
to use the letters ‘' M. S. A.” as a professional 
designation. Deft., who was an architect, 
but had never been & was not a member 
of the society, used tho lettera ‘M.S, A.’ | 
as a professional designation. The society 
brought an action against. him for an injunc- 
tion, which he did not defond, & by its state- 
ment of claim alleged, among other things, 
that the continuous & exclusive use of the 
letters by its members had given the letters 
a detinite meaning & value in the minds of 
the public, & the use of them by unauthorised 
persons would damage the society. On 
motion for judgment in default of appear- 
ance :—/leld: pitts. were not entitled to an 
injunetion.—Socrry oF ARCHITECTS v. KEND- 
Rick (1910), 102 T.. TI. 626; 26 T. L. RR. 
433. 

906b. Use of professional designation implying 
membership --Of professional institution.]— 
Pitf. society was ineorporated in 1885, 
under Cos. Act, L867, as a co. not for gato 
without the use of the word “ limited ”’ 
under licence of the Board of Trade. In 
1886 plItf. suciety recommended its menbers 
to adopt as their professional designation the 
use after their names of the term “ Incor- 
porated Accountant.” Dy 1905 that designa- 
tion had come to mean to that section of the 
public who had dealings with accountants 
a member of the society, which, by its system 
of tests & examinations, had conferred upon 
its members the valuable privilege of a 
recognised status for ability & integrity. 
In that year deft. association was incorporated 
under the Cos. Acts as a co. limited by 
guarantee. Shortly after its incorporation 
its council recommended its members to 
adopt the designation  “ Incorporated 
Accountant " with the addition of the 
abbreviation ‘f Lon. Assoen.” In an action 
by pltf. society against deft. assocn. & G., 
one of its members, claiming (a) an injunction 
to restrain G. from using in connection with 
his business of accountant the designation 
‘incorporated accuuntant,” & (6) an injunc- 
tion to restrain deft. socicty from holding out, 
by advertisements or otherwise, that its 
members were entitled to use such designa- 
tion: — Held: the designation ‘“ incor- 
porated accountant’? was a fancy & not a 
descriptive term, & had come to denute 
membership of the society, &, therefore, that 
the unauthorised use of it inflicted an injury 
on pitf. society, in respect of which it was 


006a. 
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{LS. FP. CANADIAN Pacitic Ry, Co. a profeagional inatitulion—- 
G, ee (1887), 6 Man. L. BR. 37.-- | * 
AN. 


| I, 4.??}---INSTITUTE OF CHARTERED 
| ACCOUNTANTN OF MANITOBA v. BEL: 
|} LAMY, [1927] 8 D. L. R. 10713 11427) 
| 2 Ww. . R. 106; 36 Man. L, R. 453.— 


Cases 906b—1028. 


entitled to maintain an action. Plitf. society 
had # pecuniary interest in preventing deft. 
assocn. from attempting, by representations 
& inducements held out to members of the 
professions, to reduce the status of pltf. 
society by conferring improperly an indica- 
tion of that status. Pitt . Bociety was entitled 
to the injunctions which it claimed. 
—SocieTty oF Accountants & AUDITORS 
v. Goopway & LONDON ASSOCN. OF 
ACCOUNTANTS, LTD., [1907] 1 Ch. 489; 76 
L. J. Oh. 884; 96 L. T. 826; 23 T. L. R. 
286; 51 Sol. Jo. 248. 

Annotation :—Distd. Socicty of Architects v. Kendrick (1910), 


102 L. T. 526. 

906c. After expulsion.]—Deft. took 
honours at the final examination for member- 
ship of the Institute of Chartered Accountants 
in England & Wales, but he was afterwards 
adjudicated a bkpt. & was excluded from 
membership under the provisions of the 
charter of the institute. After his exclusion 
deft. continued to use letter-paper headed 
‘‘Honours Final. Institute of Chartered 
Accountants.”’ In an action by the institute 
for an injunction the evidence was that this 
heading cqnveyed the impression that deft.: 
was still connected with the institute :—. 
Held: though deft. was entitled to state 
that he bad obtained honours in the examina- 
tion, the institute was entitled to an injunc- 
tion against his making the statement in 
such a way as to Icad t.» the belief that he 
was a member of the institute or was con- 
nected with it.—INsTITUTE OF CHARTERED 
ACCOUNTANTS OF ENGLAND & WALES v. 
HARDWICK (10919), 35 T. L. R. 842, C. A. 

9238a. —-—- Misrepresentations—-As to what took 
place tn court.]|—GittuTrm SareTy Razor, 
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eae v. PELLETT, Lrp. (1909), 26 R. P. O. 


928. Add. Annotation :—Dbtd. R. v. Payne, [1896] 
1 Q. B. 577. In my opinion, in some 
instances, the cts. have gone rather too far 
(LORD RUSSELL, C.J). 


929a. Publication by newspaper—Commenting on 
matters in dispute.]|—GuvuILDING v. MOREL 
BROTHERS, COBBETT & Sons, Lrp. (1888), 4 
T. L. R. 198. 


Suct. 30.—OTHER PURPOSES. 


959a. Bottles of manufacturer marked with name— 
Whether refilling by another person re- 
strained.|—Applts., who were manufacturers 
of aerated water, marked their name on the 
bottles & claimed an exclusive right of 
property in them. Resp. was a grocer who 
had no contractual relationship with applts., 
& he had in his shop a soda fountain by 
means of which he supplied customers with 
aerated beverages for consumption off the 
remises. The customers had to bring a 
ottle or other receptacle, & in practice 
resp. filled it without examination & without 
inquiring into the customer’s right to use it. 
Occasionally applts.’ bottles were used in 
this way. In an action by applts. against 
resp. to restrain him from receiving from 
customers bottles marked with applts.’ name 
for the purpose of filling them with beverages : 
—Held: there was no duty on resp. to 
ascertain which bottles were appits.’ property, 
& the action failed.—LeEITcH (WILLIAM) & 
Co., Lrp. v. Leypon; Barr (A. G.) & Co., 
Jiarp. ve. MACGEOGHKGAN, [1931] A. C. 90; 
100 L, J. P. C. 10; 144 L. T. 218; 47 
T. L. R. 81; 74 Sol. Jo. 836, H. L. 








1 me oe 


Part Xl.——Procedure. 


ingbridge District Drainage Board v. Southern 
Tanning Co. (1920), Ltd., [1927] 2 K. B. 
66. 
1028. Add. Annotation :—.As to (1) Refd. Catton v. 
Ashwell & Nesbit (1927), 44 T. L. R. 180. 








990. Add. Annotation :—As to (1) Refd. Vander- 
pant v. Mayfair Hotel Co., [1930] 1 Ch. 1388. 


992. Add. Annotation :-—Refd. Vanderpant v. May- 
fair Hotels Co. (1929), 27 L. G. R. 752. 


1000, .ddd. Annotation :—Refd. Salisbury & Ford- 


ee yn ns nt eben 





PART X. SECT. 27. 


937 vil. --———-.J)--In 1883 W. being 
seized of certain lands, conveyed half 
thereof to G. in fee, deseribing the 
suInG by metes & bounds, &, after- 
wards, died, having devised the other 
half to M. There was a house on the 
lands In question so situate that bal 
of it was ou the portion pranted to G., 
& half on the portion devised to M. 
No especino mention of the house was 
made cither in the deed to G. or in 
the will, M. now commenced, in 
dctlance of G.'a protests, to pull down 
the half of the house situate on the 
land devised to her, & G, appliod in tho 
present action for an injfinction to 
restrain the samo:—Held: he was 
ontitled to the retief claimed.—WRaY 
So neeon (1885), 9 O. KR. 180.— 


PART XI. SECT. 1, SUB-SECT. 1.—A. 
b. Kevsd., 2 A. li. 226. 


PART XI. SECT. 1, SUB-SECT. 1.— 
B. (a). 


968 vi. ——— —-—.J—In an action 
brought by a ratepayer as plitf. on 
behalf of himself & otber citizens in the 
municipality, except the mayor, alder- 
men, & councillors thereof, for declara- 


tions & an injunction restraining the 
erection of a tuwn hall, the A.-G. & the 
corpn, of the town were joined as deft., 
the only relicf claimed against the 
A.-G. being a declaration :—Iield : as 
pltf. was intorested only as one of the 
public, the A.-G. was a necessary pitf., 
& in the absence of special circuim- 
stances the A.-G. was wrongly joined 
as a deft.—QURBAN ©. A.-G. : 
BRIGHTON CORPN., (1928] S. A. S. lh. 
457.—AUB. 

PART XI. SECT. 2, SUB-SECT. 2. 

ap. Pluintiff—Having: only cquitable 
interest.}—Injunction granted.— BESIN- 
NETY v. WHITH, (1926) 1 D. L. R. 95; 
affy., (1925) 3 D. L. R. 660; 57 
oO. L. hR. 171.—CAN. 

st. Having mere  intercsse 
termint.}—Pltf. having a mere trleresse 
termint is not necessarily debarred 
from maintaining an action = for 





i injunction.—MIDNAPUR ZGAMINDARI & 


Co., LTp. v. RaM KANAI SINGH DEO 
ie Sawa (1925), I. L. R. 5 Pat. 80. 


PART XI. eect ve Bue seer: 3.— 
1035 1. Fact of appearance—M ust be 


err Wig Appa iar te v. Mackey (B.O.), 
{1929} 4D. L. 


R. 658.—CAN. 


62 


PART XI. SECT. 2, SUB-SECT. 3.—C. 

1046 i. Urgency—Preserwation of 
property in dispute.]—WILMOT v, MAIT- 
LAND (1851), 2 Gr. 556.—CAN. 


PART XI. SECT. 2, SUB-SECT. 7. 
1083 i. The application—Necessily 
for full disclosure of facts.)—Y¥ ARMIE 


PART XI. SECT. 3, SUB-SECT. 1. 


di. S. P. Davipson & VANCOUVER 
TERMINAL GRAIN CoO. tv. NORTH 
WESTERN DREDGING Co. & VANCOUVER 
HARBOUR Comms, (1925), 35 B. C. R. 
534.—CAN. * 


PART XI. SECT. 5, SUB-SECT. 1. 

sv. Duration of injunction omitted 
from order—Right to amend.)— Deft. 
who was employed by pitf., covenanted 
that he would not, in the event of the 
termination of that employment, 
directly or indirectly solicit or influence 
customers in a certain trict for a 
period of three years. He committed 
a breach of the covenant, & pitf. 
brought an action claiming an Injunc- 
tion restraining deft. for three years. 
An interim order was made restraining 
deft. until a specified date, & subse- 


1134. Add. Citation :-—2 R. P. C. 73. 

1168a. Order must identify goods—Injunction to 
restrain dealing with part of cargo. }—-UNITED 
Fruit Co. v. Frepenicxk Leynanp & Co., 


Lrp., No. 833a, arite. 


Vol. XXVIII.— Injunction. 


1208. Add. Annotation :—Refd. Manchester Corpn. 
e. Farnworth, [1980] A. C. 171. 


1216. di’. Annolation :---Refd. Horton's Estate v. 
Beattie (1926), 42 T. Ll. RR. 70d. 


pee ree en wee 


Cases 1184—1540. 


Part X{1—Breach of Injunction and Remedies Therefor. 


1846. Add. Annotation :—Refd. Boyce v. Morris Motors (1987), 44 BR. P. Co 106. 


1477. Add. 


pee a wee eee 





quently, an order was made by consent 
whereby deft. was restrained from 
committing, or attempting to commit, 
any breach of the covenant, simpliciter, 
& without stating the pcriod for which 
the order operated :- ?'eld: the in- 
tention of the parties vas to restrain 
deft. during the currency of the period 
of prohibition stated in che covenant: 
& the ct. had jurisdiction to correct. 
the judgment.—WarRRrEN TEA Co., 
pee REINGLASS, [1928] 5. lt. Q. 29. 


PART XI]. SECT. 5, SUB-SECT. 2. 


sw. Judgment in default of defence.) 
—Where in an action for an injunction 
deft. fails to deliver a defence & pltt. 
is given judgment by default he should 
be granted such an injunction as the 
facts alleged in the statement of claim, 
which because of the abscneo of a 
defence must be deemed to be admitted, 
show him to be entitled to.-- BRENNAN 


Annotation :——Refd. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 1. G. R. 752. 
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Part XIV.—Costs. 
| 1540. 





v ARCADIA COAL Co., rp. (Aita.), 
[1929) 4 D.. R. 10255 3 We Wen. 
446,—CAN. 


PART XI. SECT. 5, SUB-SECT. 10.—-A. 


fi. Grounds for granting appeal, ] 
—WINNIPRG LAUNDRY ». CAVERLEY 
(Man.), [1927] 4 D. L. R. 528.-—CAN. 





PART XII. SECT. 2, SUB-SECT. 1.--- 
A. (a). 


1349 ii, —--- ——--.}--Tho order of 
the ct. reatruining a nujsance must bo 
scrupulously obeyed; but where the 
director of deft. co. had stopped the 
noise during certain. hours only in the 
honest belief that the injunetion did 
not forbid the earrying-on of the co.'s 
business fa ordinary working houre 
With Ub. satmio machinery & plant, the 
et. did not make on order of committal 
but ordered ‘he monaging director to 
pay the vosts of th. raotion.—'THOMBON 


63 


Add. Annotation : 
v. Pollak, [P27] ALC. Tau. 


| 


Refd. Donald Campbell 


ve J. Pare, Larp., (LOS0) N. ZZ. LL. i. 36. 
--N.Z. 

ei.  -- breach doublful.j--- WOLBaN 
m™ RVAN (1093), 23 OL W. RR. O61 5 4 
O.W.N. G68; 10D. L. RR. 90... CAN, 


PART XIV. SECT. 5. 

sx. Haration on Supreme Courl | 
-- Jno vefion fh the Supreme Ct. 0 
Ontario for un injunetion restroining 
deft. frowns eareving oo or being cone 
eerned toooby business simdiar to that. 
Of PIU. toowwhese business he had heen 
employed, & for diunapes unepeciled 
a too onmennat, the judge prauted the 
ingumefion sousht, but awarded no 
damages, The directed that pits.’ 
costs showdd be paid by dett., but did 
hol give quay <poaed lection ts ta tite 
Beale Of eats.) Tleld s  pilfs. were 
entitled to cunts on the Supreme Ct. 
stable: Domtntan Loos Laar Co, 0. 
MANUEL, [Ee25) 2 0 Ta. Ut. 4205 47 
q). L. ft, KA. GAN, 


60. 


75. 


116a. 


120. 


125. 


cL, 





PART II. SECT, 1, SUB-SECT. 3.— : 


sx. For breach of contract—Special 
contract to receive.|-Held : 
that pitf. was received under a special 
contract did not deprive bim of his : 
Ordinary rights as a guest, 
Claim in that capacity to damages was 
denied ; 
& in tort. 
defts. to furnish him with a room at 
ho more than $1.50 a day; if they had 
no room at that price, another just as 
goud should have been furnished at : 


Add. Annotalion :-—Refd. 


INNS AND 


Vol. XXIX. Cases 1—177a. 


INNKEEPERS. 


Part I.—In General. 


Add. Annotation :——Generally, Refd. Aria v. 
Bridge House Hotel (Staines) (1927), 137 
L. T. 299. 

Add. Annotation :—Refd. Torden v. Brooke- 
Hitching, [1927] 2 K. B. 2837; Winkworth v. 


40. 


Raven, [1931] 1 K. B. 652. 

In the ‘‘ Held”’ paragraph for ‘ (2) defts. 
were not entitled because,’’ read ‘ (2) defts. 
were not entitled to rely on Innkeepers 
Liability Act, 1863 (c. 4), 8. 1, because.” 


NHN 8 = eee 


Part I1.—Duties and Liabilities of Innkeepers. 


Winkworth = v. 
Raven, [1931] 1 K. B. 652. 


Add. Annotation :—Refd. 
Raven, (1931] 1 K. B. 652. 
Hole in floor.]—Plitf. went to a public- 
house by appointment to meet. a friend, &, 
as his friend hac not arrived, walked into the 
parlour, & then fell through a hole in the 
floor, which was being repaired. <As far as 
appeared his only object in going to the house 
was to meet his friend. Jn an action against 
the landlord for negligence in not fencing the 


Winkworth 1». 





the house as a guest, the jury found for pltf. 
The ct. refused a rule to enter a nonsuit, 
which was asked for on the ground that there 
was no evidence, either of negligence oy the 
part of deft., or of pltf. being ip ti house 
as a guest.—-AXFORD 2 PRIOR (13665, 14 
W. R. OL. 

Add. Annotalion :—Refd. 
Raven, [L931] 1 K. B. 652. 
Add. Annotation :—Refd. Coleshill v. 
chester Corpn., [1928] 1 K. 3. 776. 


Winkworth — ¢. 
Man- 


Extent of duty.]}—An innkeeper is 
bound to supply only such accommodation 
for his guests & their goods as he in fact | 
possesses, & undertakes only that the accom- | 
modation which he offers is reasonably fit 
for that purpose. He is not an insurer of his 
guest’s goods against. injury, though, subject 
to Innkeepers’ Liability Act, 1863 (c. 41), he 
may be considered an insurer of them against 
loss. In the case of injury to the goods, he is 
responsible only if negligence on his part 1s 
proved. <A guest at an hotel that was an inn 

laced his motor car in the hotel garage, a 

uilding suitable for protecting a car in 
ordinary weather, but not suitable for pro- 
tecting a car with water in the radiator or 


-_ 
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ae ma ty one et 


Lrpb., [1930] 


o (8). 


the fact 


118 


put, his 


he could not sue in contruct 


It was the contract duty of | a mere Hecusxee, 


that price. The contract was broken { the question 
by debarring pitf. from bis room | 

without giving him another room & by | 

ordering him out of the house.— | licensee. 


| 
hole, & in which pltf. alleged that he was in | 
| 
| 
| 
| 


the 


151. 


. 


water jacket in time of severe frost. During 
his stay at the hotel there was a frost of vreat 
severity, & the water in the water jacket 
heeame frozen & the engine of the car was 
damaeod 2 Held : tn relation to the car the 
innkeeper’s duties were those of an inn- 
keeper only, he was not negligent in not 
einptying the water from the water jacket, 
&, in the absence of negligence, he was not 
liable for the damage to the car.-—WINK- 
WORTH t. RAVEN, [LE38)] 1 1K. B. 652; 100 
ln. JL. RB. 2065 144 5. 9 604s ATP da RR. 
254; TS Sol. Jo. 120, 1. C. 

Add. Annotation: ~ Refd. Aria wv. Bridge 
House Hotel (Staines) (1927), 137 L. Ty 
299. 


151a. ----— Motor car stolen from parking place.]-— 


166. 


eee mS ae 


LaPrerrT vt. ForD Pd OTEL OF TORONTO, 
3 ORD. } 
QO. L. It. 340.-—-CAN. 

PART II. SECT. 2, SUB-SECT. 1. 
i. Reasunable rare—Jimiled fo” vr, 


de 


rooms where guest likely ta go, j--While 
a person in attendance nl a banquet 
riven by an assoen. in a hotel is an 
invitee of the hotel proprietor, & not 
extent 
Invitation fs of the outmost importancs, 
& if an accident happeus & the lovitha- ; 
tion did not. extend to the tine & place — 
Is circuinstances of the aeciagnt, then 
whether the proprietor 
& Hable in to be dotermined in view of 
the duty which he owes to a mere 


1 


R. 


A guest at an botel parked! his metor car in 
the space adjoining the hotel as directed by 
the hall-porter of the hotel, & which space 
was commonly used for the purpose. While 
the guest was at. dinger al, the hotel the car 
was stolens-. Meld: there had been no 
alteration in the law regarding the liability 
of an innkeeper for the loss of goods brought 
on his premises by a guest, & where the 
relationship of innkeeper & guest existed as 
repards eating & drinking, that relationship 
extended also to the vehicle of the guest 
brought by him to the inn, & the common law 
rule still applied & was not affected by 


Innkeepers’ Liability Act, 1868 (ce. 41).-- 
AgkiA v. Brrpok Houst Toren (STAINES), 


rp. (4927), 137 1. T. 209, 
Add. Ansolation :- Consd. 
Raven, [I9si] bt iW. B. 642, 


Winkworth ov. 


| 169a. Failure to empty radiator of car.) WINK- 


WORTH 2. RAVEN, No. Pbéa, aare, 


i 
,177a. -----.)--CHAMIER ov. De Vern lorens, 


Lrp. (1928), 72 Sol. Jo. 155. 
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Whore a guest at such w banquet fn 
deft.’s betel, after the conclusion 
thereat, met bis death by falling Into 
a private-serviees clevator shaft --- 
Held s deft was not Uable.-- KNIGHT 
Giwasp Then PAcuae DKVELOP- 
Menr Co. {1927/17 Do 1a. 2. 498 5 [7926] 
S.C. H. 674... CAN. 


123 i. Invifed visitor.}--In an action 
' for damages for injuries resulting from 
‘fn fall sustained when entering doft.’s 
hotel on a visit to one of tho sample 
' pooms:~-Held: the action must be 
‘ disnuisased, since the slope on which 
pitf. fell was not a “ trap,” & she bad 
sreviougs knowledge of {it.-—Way v. 
ELAND HoTeLy Co. (B. C.), {1927) 
1 & W.W. i, 224.—CAN. 


Oh 


i224 


of the 


Cases 185—221. 


185. 


Add. Annotation :—Expld, & Distd. Carpenter 
v. Haymarket Hotel, Ltd. (1930), 47 T. L. R. 
11. 


186a. ——.]—On Oct. 30, 1929, about 5.30 p.m., 


Ce ete ee ee 


PART JI. SECT. = SUB-SECT. 1.— 


' ga, 
Weld: 


pltf. & her husband arrived at defts.’ hotel 
with their suit cases & engaged a room for 
the night with a view to attending a dance 
in the neighbourhood. After having tea in 
their room they dressed for the dance. 
Pitf., having replaced a diamond ring which 
she was wearing by a pearl ring, put the 
diamond ring into a jewel-case & placed that 
in her suit case, which she latched but did 
not lock. When they went down to dinner 
pitf.’s husband locked the door of their 
room & took the key with him. 
they returned to their room, & on leaving it 
to go to the dance pltf.’s husband again 
locked the door & then handed the key in at 
the hotel office. About 2.30 a.m. the follow- 
ing morning they returned to their room in 
the hotel, having got the key from the hall 
porter. On getting up between 8 & 9 a.m. 
pitf. opened her suit case & jewel case & 
found that the diamond ring was missing. 
Defts. were immediately informed of the loss 
& search was made for the ring, but without 
result. Defts. had exhibited in the hotel 


a te et ee ete ee ate a meee nee: ee 


Valuahles erhibited gublicly.}-— 


pitf.'s conduct. in showin: hia | [J920) 2 D. L. R. 
CAN. 


collection of precious stones to per-ons 528.- -- 


er ete eee nee etna, 


After dinner 


221. 


on the hotel, more or less publicly, was 
not such negligence as to deprive him A. (a) 
if his rights against the innkeeper.— 
SUERRILL v. NG ee 


D HOTEL Co., 
12; G3BOo. L. BR, 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 


a copy of Innkeepers’ Liability Act, 180% 
(c. 41), s. 1, & in the room occupied by pltf. 
a notice that all articles of value should be 
deposited at the office. Pitf. brought an 
action in the county ct. against defts. as 
insurers for damages for having failed to 
keep the ring safely. At the trial the above 
facta were proved or admitted, & it was 
found as a fact that the pltf. had taken 
reasonable care of the ring; but the judge, 
thinking that he was bound to do so by a 
previous case, gave judgment for defts. On 
appeal to the Div. Ct.:—Held: there was 
evidence to support the finding that pltf. 
had taken reasonable care of the ring & 
accordingly that the loss of it was not due 
to negligence on her part; the fact that she 
had not deposited the ring at the office in 
compliance with the notice did not imply 
that she had retained the protection of it in 
her own hands to the relief of defts.; & 
therefore that she was entitled to judgment 
against defts. in the action.—CARPENTER v. 
HAYMARKET JloreL, Lrn., [19381] 1 K. B. 
864; 100 L. J. kk. B. 33; 144 L. T. 119; 
47T. L. R. 11; 74 Sol. Jo. 703, D.C. 


Add. Annotation :—As to (2) Consd. Wink- 
worth v. Raven, [1931] 1 K. B. 652. 
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PART HI. SECT. 2, SUB-SECT. 2.— 


245 i. Goods brought to inn by quest— 
Although value of goods greatly in excess 
of amount owing.|\—NEWMAN Vv. WHITE- 


HEAD (1909), 9 W. L. R. 6885 2 Sask. 
L. h. 11.—CAN. 


Vol. XXIX. Cases 3-——148a. 


INSURANCE. 


Part |——-General Principles. 


8. Add. Annotation :—As to (2) Refd. Greenhill of pltf., & since pltf. did not know of the 
v. Federal Insce. (1926), 95 L. J. K. B. 717. condition as to notice, & since the clause as 

11a. Inconsistency between policy & proposal form to notice was in such simnall print that it was 
'  —Policy prevails.|—KAUFMANN v. BRITISH not such as a reasonable man, reading with 
SuRETY INSURANCE Co., LTp., No. 218a, reasonable care, would regard as forming 
post. part of the contractual terms, pltf. was 

13. Add. Annotation :-—Refd. Greenhill v. Federal entitled to recover.-~Koskas v. STANDARD 
Insce. (1926), 05 L. J. K. B. 717. MARINE INSURANCE Co., LTp. (1926), A2 

18a. Type calculated to elude observation—Insurers Te LR. 6925 afd. (1027), 187 L. T. 1653 43 


refused benefit of clause.|—Deft. co. insured 
a quantity of leather, consigned c.i.f., for a 
voyage from New York to Tunis, by a cer- 
tificate of insurance which provided : ‘‘ This 
certificate represents & takes the place of the 
policy & conveys all the rights of the original 
policy-holder as fully as if the property were 
covered by a special policy direct to the 
holder of this certificate.’? One of the con- 
ditions of the ;olicy was in much smaller 
print than othcr parts of the policy & was 
as follows: ‘‘ In case of loss or damaye to the 
property hereby insured the loss shall be 
reported to the representatives of the co., 
or, if there be no representative of the co., to 
Lloyd’s agent, as soon as the goods are landed 
or the loss is known or expected.”’ On the 
day after the arrival of the goods at ‘Tunis 
the consignee sold them to pltf., who found 
them to have been damaged by sait. water. 
In an action by pltf. on the eertiteute of 
insurance deft. co. contended, (1) that pif, 
was not the right person to sue, & (2) thut 
the clause in the policy as to giving notice 
within a limited time had not been complied 
with :—Held: the certificate, having been 
issued by deft. co. itself, enured to the benefit: 





PART I. SECT. 2. WATERTOWN, 


O. KH. 640.---CAN. 


NEW 


T. L. R. 169; 
Cas. 160, C. A. 


Annotation: —Consd. Ye Monchy v. Phaentx lusce. Co. of 
Hartford (1928), 139 L.'T. 705. 


17 Asp. M. Iu. C. 240; 32 Com. 


20. Add. .Annotation :-—Consd. Tlolt’s Motors, 
Ltd. ». South Hast Lancashire Insurance Co. 
(1930), 35 Com. Cas, 281. 

26. Add. Annotation :.- Retd. Lake v. Simmons 


(1926), 95 L. J. WK. BB. osu. 


29. Add. Annotation :—Refd. Stumbles v. Whitley 
(1929), 46 'T. L. Kt. 37. 





36a, -J-—-KAUFMANN v.) Bririsit Surery 
INSURANCE Co., Lip., No. 218a, post. 
63. Add. Citation :---31 Com. Cas. 10. 


143a. Valuation of property -Speculative prospect 
of appreciation.]-~--If in a proposal to effect 
an Insurance upon property the value put 
upon the property by the assured is based upon 
what he believes to be a reasonable prospect 
of appreciation, he must make it plain to 
the insurer that the value stated is not 
immediate but speculative. If the assured 
does not make this disclosure to the insurer, 
the insurance will be void even though the 
statement of value by the assured does not 
amount to a conscious & deliberate over- 


York (1884), 6 | premium had been paid in time :—- 
Held: the evidence was insufficlent to 
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es ee re Cetatare q fi. ——.}— QUEEN INSURANCE Co. atmo pe Pe of Pane « 
conditions of Alberta Insurance Act, | OF AMERICA vo. BRITIBN TRADICRS ca = () ne paleo etl - rind 
1926, including the condition Jimiting | INsuraxce Go, (1928), 37 BC. 1. 4 7 ltt OU en ee ho productio 
the time within which an action for | 2023 affd., aub nom Britisn TRamERSs | Sacte case made out by the production 


the recovery of a claim “* under or by 
Virtue of this policy ’” may be brought 
against the insurer, apply to an oral] 
contract for insurance as well as to one 
evidenced by a policy.-—-GLOVER 2. 
EQUITABLE FIRE & MARINE INSURANCE 
Co. (Alta.), 11929] 4 D. L. BR. 9463 3 
W. W. KR. 352.—CAN. 


PART I. SECT. 3, SUB-SECT. 1. 


m i. Duty of inaurer.jJ—It ts the 
duty of insurance cor. to make the 
policies issued by them accord with & 
not depart from the terme of their 
proposal form, & to express both 
documenta in clear & unambiguous 
terms.— BRAUND wv. MUTUAL, LIFE & 
CITIZENS ASSURANCE Co., LTD., [1926] 
N. 2. L. R. §29,.--N.Z. 


PART I. SECT. 3, SUB-SECT. 2.—B. 
g- Read now “ 18a i.’’ 


PART I. SECT. 4, SUB-SECT. 2. 


sg. Purchaser wnider conditional sales 
agreement.j—WaTERLOO Morors, LTp. 
CARO {1931} 1 D. L. R. 762.— 





PART I. SECT. 8. 


.]—CLARKE v. UNION FIRE 
Co., Cuam oF AGRI- 
Fyre Inscurance Co. oF 


* 





qa i. 
INSURANCE 
CULTURAL 
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INSURANCE Co.» QUEEN INBURANCE 
Co. OF AMERICA, [1928] 2 D. L. Rh. 
399; (1925) S.C, Rh. 9.-- CAN. 

iii. To disclosure of all material 
facts.|— A re-Insurer is entitled to the 
fullest disclosure of all facta known to 
the original insurer which arc material 
to the risk: & the failure of the 
original insurer to disclose such a fact 
invalidates the contract of re-insurance, 
The fact that the crops of an applicant 
for hail insurunce had been visited by 
hail storms during the sare season 
held a fact materlal to the = risk.-— 
FRKDERAL INSURANCE CO. OF NEW 
JERSEY tv. WESEQUESTER FIRnk  IN- 
BURANCE Co. (Alta.), [192913 W. W. R. 
646; [1980] 1 Do L. RR. 6253 24 Alta. 
L. h. 330.---CAN. 


PART I. SECT. 9, SUB-SECT. 2. 

sa. Allegution of fraud---Ry tnaurerse 
against ugent--Onua on tngurera. }--- 
Plitfs. produced at the trial an original 
policy & oa renewal certificate covering 
the date in question. 
contended, nevertheless, that — the 
renewal premium had not Jn fact been 
paid before the date of the accident, & 
attempted to establish their position 
by showing that thelr own agent bad 
been guilty of a frand, for the benefit 
of himself or the insured or both, in 





The insnrers | 





concocting evidence to show that the | 


3 


of the poHey & renewal receipt.— 
WESTERN MINANCE CORPORATION, LTD. 
v. LONDON & LANCASHIRE GUARANTEE 
& AcCIDENT Co, OF CANADA, [1025] 
37).0. RR. 5925 [1025] 2W.W. ER 454, 
~ CAN. 


PART IJ. SECT. 9, SUB-SECT. 3.—A. 


sb. Second policy.)---CRawKrord 0, 
WESTERN ABSURANCK Co, (18735), 23 
C. P. 365.—CAN. 


PART I, SECT. 8, SUB-SECT. 4. 

144 ix, ---—.)--MUMA 0», NIAGARA 
Districr MuruaL INSURANCE Co, 
(1862), 22 U. C, It. 214.—-CAN, 

147 vii. - - «| -JOUNSTON 0, 
Perish AMERICAN INSURANCE Co., 
j193t} 38D. L. RR. 300.---CAN, 

a i. Verdict unsupported by 
evidence--Pouer of Court of Appeal, jJ— 
Bropy v. Dom. Lire Ass’ck. Co., 
(1028) 4 DD. L. RR. 5295) affg., (1928) 
gy). Jn 3. 241; 60 N.S. RR. 116.-- 
CAN. 

ac. aed repudiated -AU promsiona 
avoided.) Where so policy of tusurance 
{xh repudiated in its entirety by the 
Insurer no provision thereof can bo 
fiveked as a bar to an action on the 
policy.——Woon v. ARMSTRONG, (1931) 
a W. RR. 369; 3 DI. RR. 321.~-- 


Cases 143a—200. 


valuation.— Horr TrRapina Co. 
INSURANCE SOCIETY OF CANTON, Lrp. (1929), 


45 T. L. R. 466, C. A. 


156. Add. Annotation :—As to (1) Apld. Page v. 
Scottish Insce. Corpn. (1929), 98 L. J. K. B. 


308. 
158. Add. Annotation: 





160a. coeitey a. 





{1929] 2 K. B. 356. 
171a. 








reason, 
material respect. 
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PART I. SECT. 11. 


156 i. General rule.) > The cause of 
action upon which A. recovered against, 
an fuguranee co. was different from 
that. upon which it reeovered against 
., but that diferenee did not defeat 
the right of the insurances co. to be 
subrogated to the rights of Bo The 
test of subrogation Is, ** Can the right 
to be insisted on be deeuicd to he one, 
the enforcement of whiel will diminish 
the loss ¢" ConmarercraAL FINANCE 
OoRPN., 2th. t. MERCHANTS CASUALTY 


INSCK. Go.: COMMERCIAL FINANCE 
CORPN., LD. 0. WHS TRRN ARSUE., 
Lip, (1938l) tb DL. Re 2125 66 


O.L. KR, 10.-- CAN. 


157 iv. -]—Where fn 
a contract of insuranes a provision for 
subrogation contains no Hmitations or 
restrictions the fnsuroer's right of 
subrogation should not be restrictad 
within narrower limits than equity 
would have given him in the absence 
of the provision, A motion by the 
fusurer under such a coutract for an 
order compelling the insured to permit 
the former to use the latter's name in 
euing third parties was therefore 
allowed, where the insured pressed 
for the order because of its belief that 
tho cause of the loss might eventually 
he found to have been the result of a 
tort rather than a breach of contract.-- 
NORTHERN AABOR. CO. v. MANITOBA 
Poor ELKVATORS, [1928] 3 We. OW. L. 
154.—CAN. 


d i. Under Saskatchewan In- 
surance det, gs. 213 (82). Under sect. 
28 (12) Of Saskatchewan Jusurance 
Act, Pe24 (ec. 20), the rights of an 
Insurer as assignee of an insured’s 
clainh to) recover dameges from a 
third party for Cort are the same as 
those of an assignee of a legal chose ip 
action under the English Jud. Act, &, 
therefore, bai view of the weight of 
opinion on the Interpretation of the 
latter Act, the said provision of the 
Tnsurauece Act dues not entitled the 
insurer to become the assignee of part. 
only of the thaured’s claim. Therefore 
where only part of his claimn is assigned 


| Rn oe 





ee eee, 


Consd. Page v. Scottish 

Insce. Corpn. (1929), 98 L. J. K. B. 308. 

Lost article subsequently found. ] 
TLOLMES v. PAYNE, No. 3281a, post. 

170. Add. Annotation :—As to (2) Apprvd. News- 
holme v. Road Transport & General Insce., 


-——-.J}—- A proposal form for 
the insurance of a motor-bus was signed 
by the person wishing to effect the insurance, 
but the answers to the questions therein, 
which were warranted to be true & to form 
the basis of the contract, were filled in by 
the insurance co.’s agent, who, although told 
the true facts, wrote, for some unexplained 
answers which were untrue in a 
The agent was not autho- 
rised by the insurance co. to fill in pro- 
posal forms, & it did not appear that the 
co. knew that he had in fact done so. 
duties were to procure persons to effect 
insurances & to sec, as far as he could, that 
proposal forms were correctly filled up; he 
was not authorised to give a cover note or to 
enter into a policy of insurance. 
was issued to the persi-n who had signed the 
proposal form, & during its currency he 


; 
| 


| 


| 
| 
| 
| 
\ 
; 
| 
| 


v. UNION 


ENGLISH AND Empree Dicest SuPPLEMENT. 


made a claim under it, but the insurance co. 
repudiated liability on the ground of the 


untrue statements in the proposal form :— 


Held: 


that the 





330, C. A. 
177. 
184. 
192. 
Lis 


1938a. —— 


A policy 
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to the insurer, the action against the 
third party maust 
fusured’s nate. 
worth, (1950) 1 We. W. 3. 961.---CAN, 


PART I. SECT. 14, SUB-SECT. 1. 


m i. -----.]-- BINKLEY v. STEWART 
(1912), 22 O. W. RR. 3303; 3 O. WN. 
1427; 41D. L. R. 150.—CAN. 

sd. Liability for unauthorised use 
of company's funds—On liquidation. }— 
Two telegrams sent to the agent of a 
fire casualty insurance co. which were 
signed by the co. & its Hquidator 
respectively read aa follows : ‘* Notice 
heing prepared by Hquidator to cancel 
ull tire policies stop suggest to make 
arrangements for placing tire: business 
only elsewhore.”? There was some 
question as to which of tho telegrams 
the agent received :--Held : regardless 
of which one reached him, it did not 
authorise him to use the co.’s funds 
then in his hands for the purpose of 
Yacing insurance of its customers 
tn another eco., & that he was Hable 
to the Hiquidator for the amount. so 
uxed.—-NEWTON t. BRANDON, [1928] 
ane W. ht. 28; 22 Sask. L. R. 221.— 


PART I. SECT. 14, SUB-SECT. 2. 


170 iii, ———- ——- ——-. + BANKERS’ 
& TRADERS’ Insuranck Co., Lp, v, 
JUMNA KHAN (1925), 27 8. R.N.S. W. 
13.-~AUS. 

bi, ----- --—-,}/ St. Reais Pastry 
Snore xv. CONTINENTAL CASUALTY Co., 
j1929) 1 D. l. R. 900; 63 0. L. R. 
337.---CAN. 

e i. ——.]}—Where appct. for an 
insurance policy was not to incur any 
Hability until he should have accepted 
the policy, but the agent paid the 
premium before appct. had agreed to 
accept the policy :---Meld: an action 
by the agent against appct., to recover 
the amount of the premium as money 
paid for deft. at. his request, could not 


succeed.—BILRROUGH tv. DEMAER, 
(1927) 1 D. L R. 542; [1927] 1 
W. W. R. 133; 21 Sask. L. R. 239.-— 


CAN. 
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| 


be brought in the | 
MITCHELL, & WORM- 


- excep 


the agent of the insurance co. in 
filling in the 
amanuensis 0 
ledge of the true facts by the agent could not 
be imputed to the insurance co., & therefore 
insurance co. 
repudiate liability on the ground of the untrue 
statements in the proposal form.—NEws- 
HOLME Bros. v. ROAD TRANSPORT & GENERAL 
INSURANCE Co., Lrp., [1929] 2 K. B. 356; 
98 L. J. K. B. 751; 
T. L. R. 573; 73 Sol. Jo. 465 ; 34 Com. Cas. 


Propose! form was merely the 
the proposer, that the know- 


was entitled to 


141 L. T. 570; 45 


Add. Annotations :—-As to (1) Expld. News- 
holme Bros. v. Road Transport & General 
Insce. Co., [1929] 2 K. B. 356. 
Distd. Newsholme Bros. v. Road Transport 
& General Insce. Co., [1929] 2 K. B. 356. 


Add. Annotation :—As to (1) Apprvd. News- 
holme Bros. v. Road Transport & General 
Insce. Co., [1929] 2 K. B. 356. 

Add. Annotation :—Distd. 
Road Transport & General Insce. (1928), 45 
T. L. R. 123. 


As to (2) 


Newsholme sv. 


—NEWSHOLME Bros. v. ROAD 


TRANSPORT & GENERAL INSURANCE CoO., 
Lrp., No. 171la, ante. 

200. Add. Annotution :—As to (2) Expld. & Distd. 
Newsholme Bros. v. Road Transport & General 
Insce. Co., [1929] 2 K. B. 356. 
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e ii. S. P. Hickey v. McGuinness 
(Alta.), 11927] 3 W. W. Rh. 565.—-CAN. 


PART I. SECT. 14, SUB-SECT. 3. 

179 i. Contract to grant policy-- 
ire insurance.|-- There is no principle 
of law requiring it. to be held that every 
agent of a tire insurance co. must. be 
taken, regardless of the class of his 
agency or his instructions from his co., 
to have the aetual, in the sense of 
implied, authority to bind bis eco., by 
an oral acceptance of a proposal for 
insurance, for a detinite or indetinite 
interim = — period.— POTVIN ow. CGiILEN 
FALI8S INSURANCE Co., [1931) 1 
W. W. lh. 380.---CAN. 


PART I. SECT. 14, SUB-SECT., 4. 

k j.——-.]}—Applt., who was illiterate, 
went to the locul office of resps. to 
insure his house & furniture against 
lire, & at the roquest of-the agent of 
resps., signed & proposal form, the agent 
suying that he would tix everything up. 
The agent, without asking applt. any 
questions, filled in the form, & inserted 
ju it an untrue answer to one of the 
questions :--Z/eld ;) resps. were not 
prevented from relyin upon the 
untruth of the answer iu cho proposa!l.— 
JUMNA KHAN 0, BANKERS & TRADERS 
INSURANCE CO.,  LTn. (1925), 37 
nue R. 461; 43 N.S. W. W.N, 98.— 


PART I. SECT. 14, SUB-SECT. 5. 


200 xix. —--— -———.}x—To a claim by 
pltfs., carrying on bueiness in partner- 
ship, for the value of tobucco insured 
with defta. & destroyed by tire, defts. 
pleaded that it was a condition of the 
proposal for insurance that the tobacco 
should be the property of the tirin 
only. whereas a portion wus in fact the 
Orie, of three of the members 

ointly. In their replication —pltfs. 
alleged that defts.’ agents had know- 
ledge of the above fact at the time the 
proposal was made & issued the pclicy 
notwithstanding such knowledge, & 
that defts. were estopped from denying 
Faakectt 6 under the policy :—Held: an 

on to the replication, as bad in 


208a. er 


231. Add. Annotation :—-Apld. Ke National Bencfif 
232a. 


208. Add. Annotation :—Expld. Newsholme Bros. 


v. Road Transport & General Insce. Co., 
[1929] 2 K. B. 358. 


Refusal of company to {nsure.}- - 
Applts. were in possession of a motor car 
under a hire-purchase agreement, it being a 





Vol. XXIX.—Insurance. Cases 208—232a. 


if not in words a refusal to insure within the 
meaning of the question._-Ho.t’s Morons, 
Lrp. v. SourH Fast LANCASHIRE INSURANCE 
Co., Lrp. (1930), 35 Com. Cas. 281, 0. A. 


209. Add. Annotation :—Apld. Re National Benetit 


Assurance Co., [1981] 1 Ch. 46. 


term of the agreement that they would insure | 218a. Representation of underwriter— Estoppel of 


the car with the B. insurance co. The B. 
co. refused to accept the insurance “ owing 
to information received”? & told applts.’ 
brokers that this was their reason for refusal ; 
but the brokers did not communicate the 
fact to applts., but told them that the B. co. 
had refused the insurance because they did 
not cover that class of car. Applts.’ brokers 
then succeeded, in obtaining an insurance of 
the car with the L. co., but when the original 
period of that insurance was coming tu an 
end the L. co. wrote that they could not 
invite renewal. <Applts. had not in fact 
wished for a mone & had not made any 
application to the L. co., & they then effected 
an insurance with the present resps. The 
proposal form of resps. contained a number 
of questions & a stipulation that the truth 
of the answers "o those questions should be 
the basis of tie contract. To a question 
“Was any co. or underwriter declined to 
insure ?”’ applts. answered, No; the fact 
being that without applts.’ knowledge the 
B. co. had declined to accept their insurance, 
& the L. co., as applts. were aware, had 
intimated that they would not renew. 
Applits. claimed on their policy with resps., & 
resps. refused to pay, on the ground that the 
question in the proposal form had been 
answered untruly & that there had been 
concealment of a material fact. Applts. 
brought an action on the poliey & the 
judge, by whom the action was tried, gave 
judgment for resps. Applts. appealed :-—- 
Held: as regards the KB. co. the answer of 
applts. was untrue, & the fact that they were 
unaware of its untruth was immaterial; & 
as regards the LL. co., although there had 
been no refusal to renew because there had 
not been any actual request for renewal the 
intimation that the co. would not invite 
renewal was a material fact which ought to | 
have been disclosed to resps., & was in fact | 


nee = ee 
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insurer.|—-The claimant owned a motor car 
which he sometimes let: out on hire & some- 
times used himself for his own pleasure. He 
wished to insure the car, & instructed brokers 
to effect an insurance. The brokers inter- 
viewed the underwriter of resps., & he showed 
them a form of policy & said that it would 
cover both private pleasure & private hire 
by the insured. The claimant on being’ 
informed of this signed a proposal form for 
a policy & his broker stated in the form that 
the purpose for which the car would be 
used was “ private hire”; the broker meant 
thereby that. private hire would be the 
principal risk. Resps. then issued to the 
claimant a policy which in words covered 
“private pleasure or private hire.’ but 
which provided that the signed proposal 
form was incorporated with it & formed the 
basis of the contract. An accident occurred 
while the claimant was using the car for his 
own pleasure, & he made a claim under the 
policy. Resps. refused to pay, on the ground 
that as the proposal form was the basis of 
the policy & only rebited to the car while 
on hire an aceident occurring while the car 
was not on hire was not covered, The 
dispute was referred to arbitration, & the 
arbitrator awarded in favour of the claimant, 
subject to the decision of a special case. On 
argument of the case -—Mell: the arbitrator 
had acted rightly in adiitling evidence — of 
the interview between the brokers & tho 
underwritcr, & even apart from such evidence, 
as there was an inconsistency between the 
proposal form & the policy, the later docu- 
ment must prevail. On the facts, resps. were 
estopped from disputing the claim because 
their underwriter knew that the claimant 
had taken out the policy in reliunee on his 
representation that it would cover private 
pleasure.-—KAUFMAN?® vt. Barris SURETY 
INSURANCE Co., Lip. (1929), 45 TT. L. R. 309. 


Part Il._—Marine Insurance. 


Assce., Ez p. English Insce., [1928] Ch. 74. 

-]--The H. Co. entered into an 
agreement for reinsuring marine risks with 
the L. Co. Later, it was voluntarily wound 








respect of the claim, Following the practice 
of the Co., J3., notwithstanding the pro- 
visions of Starmp Act, ISU (e. 59), 6 Marine 
Insurance Act, 1906 (ce. 41), treated the 
agreement & the claim under it) as valid. 
After the dissolution of the TT. Co. he was 


| 
| 
| 
| 


up, & B., the liquidator, agreed the L. Co.'s"! Le Sy 
a for i ines cae & paid dividends in advised that he should have disaliowed the 


prernaee omereteneir rtentmrettnirr eran en 


law & disclosing no cause of action, | that if there was any nusrepreventation 
should be dixsmissed.——PETREAK & Co. ; us to any fact. material to be known knowledge  acqgublred oprior to bis 
v. LONDON GuaRANTEYV & Acciprsty | for estimating the risk, or any oniission appointment as agent eould not be 
Oo., LTp., [1925] App. D. 371.—S. AF. | to state such fact, defta. should not be | impated to deft, -—O'K ckrk vt. LONDON 

200 xx. —— }—L. & Co., agents liable. Pitt. did not disclose the fact © & a iNBURGH INSURANCE Co. LT., 
of defta.. who had Do ex press power to that his house bud previously been § (fu2k) N. 7. 85.-- ER. 

do so appointed M. as their loca] agent 9 bornt down & that an insurance co, 200 xxi, oss Tteeeo a. 
in a district, but did not inform defts., | bad pald him in respect of that Jose fe | NORTHWESTERN NATIONAL INSURANCE 
who neither approved of, nor ratified, ! Held : (1) M. waa net deta.” agent, C'o., (230, Lb db. b. a72s G40. da i. 
the appointment. M. sent to lL. & . & M.'s knowledge of the earlier fre, ano. CAN. 

0. culars of a proposed insurance | Whenever acquired, conld not ba ! 
against fire for pitf. on his dwelling- | imputed to defi«., & pitf. had concealod = PART 1. SECT. 14, SUB-SECT. 6. 
house, & a policy wus issued by a material fact & thereby relioved defts. © 9 9 i, -—-—-.]_-PARSONS ¥. QUEEN Ix- 
defta, to plitf, The policy provided | from all liability under the policy: © gunance Co, (1882), 2 O. It. 45.—CAN. 
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Cases 282a—480a. ENGLISH AND EMPIRE 


claim, & the dissolution was annulled, but 
an action to recover the money was dismissed, 
as no mistake of fact by B. was proved. On 
misfeasance summons by a creditor of the 
:—Held: the combined effect of Stamp 
Act, 1891 (c. 39), ss. 93, 97, is that a contract 
of sea insurance not expressed in @ sea 
insurance policy is null & void.—Zte age 
& COLONIAL INSURANCE Co., Lrp., [1930] 1 
Ch. 102; sub nom. fe Home & COLONIAL 
INSURANCE Co., MAY v. BARHAM, 99 L. J. Ch. 
113; 142 L. T. 207; [1929] B. & C. R. 86. 


233. Add. Annotation :—Distd. Koskas v. Standard 
Marine Insce. (1926), 42 T. L. R. 692. 


236. Add. Annotations :—-Refd. Koskas v. Standard 
Marine Insce. (1926), 42 T. L. R. 6892; De 
Monchy v. Phoenix Insce. Co. of Hartford 
(1928), 1388 L. T. 703; Tredegar v. Harwood, 
[1928] Ch. 59. 

237a. Policy containing fire policy clause—Validity.] 
—SYMINGTON & Co. v. UNION INSURANCE 
Society OF CANTON, No. 855a, post. 

247. Add. Annotation :—Refd. English Insce. v. 
National Benefit Assce., [1929] A. C. 114. 


248. Add. Annolation :—Refd. Cornish Mutual 
Assce. v. I. R. Comrs., [1926] A. C. 281. 


-l—By an agreement between two 
insurance cos., the EK. Co. & the N. Co., 
therein described as a participation agree- 
ment, it was (inter alia) provided that the 
N. Co. should be entitled to & accept a quota 
of a one-cighth of all ;isks accepted by the 
K. Co. through its marine department. The 
participation was fixed at 50 per cent. of the 
share retained by the KE. Co. at its own risk 
of all marine assurances accepted on or after 
a specified date, with a maximum limit on 
any one ship. The liability of the two cos. 
was to commence automatically at the same 
time, the expressed intention being that the 
two cos. should participate part passu in 
all marine insurances accepted by the E. Co. 
The N. Co. was to be entitled to a pro- 
ortionate part of the net premiums & other 
cnefits received by the EK. Co., & was to bear 
its proportionate share of losses. The E. Co. 
was alone to settle all claims which might 
arise under its policies & the N. Co. was to 
be bound by the scttlement. The E. Co. 
was to receive from the N. Co. commissions 
on the net premiums & on the profits derived 
by the N. Co. from the whole of the business 
under the agreement. By another clause in 
the agreement the N. Co. was absolutely 
bound in every case to follow the fortunes of 
the E. Cu. No stamped policy of assurance 
was ever issued to the E. Co. by the N. Co. 
in respect of any risk coming within the 
agreement. The N. Co. having been ordered 
to be wound up by the ct., the i. Co, claimed 
to prove in respect of certain claims arising |; 
under the agreement. The liquidator dis- ; 
allowed the claim :—Held: the agreement 
was a contract for ‘‘ sea insurance,’’ & not 
being expressed in a duly stamped policy 
was invalid as not complying with i 
requirements of Stamp Act, I891 (c. 39), & 
Marine Insurance Act, 1906 (ce. 41)— ! 
ENGiisH INSURANCE Co. v. NATIONAL BENE- | 
| 
{ 


252a. 





wee 


ey ee ee a ee: 


FIT ASSURANCE Co, (OFFICIAL RECEIVER), 
[1929] A.C. 114; 98 L. J. Ch. 1; 44 T. L. R. 
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PART II. SECT. 5, SUB-SECT. 1.—E. 
416 i. ---— Ry wsage—-Custom of 
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Liuyd'a—Custom not sl eldae ag pee + 4% 
Unper Canada by 3 
KREFE & LYNCH OF CANADA, Lip. 


Digest SUPPLEMENT. 


801; sub nom. Re NATIONAL BENEFIT 
AsscE. Oo., LTD., Ex p. ENauisH Inscw. Co., 
ee 140 L. T. 76; [1928] B. & O. R. 67, 


Aiibichine :—Reld. Re Norske Lloyd Insce. Co., Ltd., 
1928] W. N. 99; Re Home & Colontal Inace. Co., Ltd. 
(1929), 45 T. L. R. 658; Re National Benefit Assurance 
Co., [1931] 1 Ch. 46. 
252b. ——— Effect on recovery of premium.}—Re 
NATIONAL BENEFIT ASSURANCH Co., No. 
2527a, post. 
253. Add. Annotation :—Consd. Royal Exchange 
Assce. v. Hope, [1928] Ch. 179. 


254. Add. Annotation :—Refd. Royal Exchange 
Assce. v. Hope, [1928] Ch. 179. 
432a. -——~ Unless notice of agency 
acquired before repossession.|—-By Marine 
- Insurance Act, 1906 (c. 41), s. 53 (2). a broker 
who effects a policy of marine insurance on 
behalf of a person who employs him for that 
purpose has a lien on the policy in respect of 
any balance on any insurance account which 
may be due to him from that person, unless, 
when the debt was incurred, he had reason to 
believe that such person was only an agent: 
—Semble: the same knowledge which, under 
this sect., would defeat the establishment of 
a lien when the pouey is effected is equally 
effective to defeat it if acquired between that 
time & that at which possession of the policy 
is resumed after it has been parted with. 
The lien, therefore, of a broker in respect of a 
balance on an acccunt under this sect. which 
is due to him from his employer, who, at the 
time when the policy was effected, he had no 
reason to believe was only an agent, does not 
revive if the broker, having parted with 
possession of the policy to his employer, 
knows or has reason to believe, when it comes 
again into his hands, that his employer was 
only an agent.—NiEAR Hast RELIEF v. KING, 
CHASSEUR & Co., LTD., [1930] 2 K. B. 40; 99 
L. J. K. B. 522; 35 Com. Cas. 104. 
Add. Annotation :—Consd. Near East Relief 
v. Wing, Chasseur & Co., [1930] 2 K. B. 40. 
Add. Annotation :—Refd. Near East Helief 
v. King, Chasseur & Co., [1930] 2 K. B. 40. 
Add. Annotation :—Generally. Refd. Near East 
Relief v. King, Chasseur & Co., [1930] 2 
kK. B. 40. 
444. Add. Annotation :—Refd. Near East Relief 
v. King, Chasseur & Co., [1930] 2 K. B. 40. 
Add. Annotation :—Consd. Reckitt v. Barnett, 
Pembroke & Slater, [1929] A. C. 176. 
463. Add. Annotation :—-Consd. Aron v. 
(1928), 189 L. T. 562, 
Before or after Joss.]|—A firm of 
sellers in Africa sold goods, which were resold 
by the purchasers to pltfs. under a contract 
which required the second sellers to pass on 
to the second buyers the usual policy in the 
trade insuring against the usual risks. The 
goods were found to be damaged on delivery. 
A substantial part of the damage was caused 
at a time when plitfs. were not interested 
in the goods covered by the insurance, but 
by an indorsement on the policy all claims 
under it were assigned to the holder of the 
olicy :—Hcld : under Marine Insurance Act, 
1906 (c. 41), s. 50, a marine policy was 
assignable, unless it contained terms expressly 
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' TORONTO INSURANCE & VESSEL 
1.}— | AGENcY, Lrp., Lider poe 4 D. I. R. 477: 


2 Geo. 3, Cc. 
; 690. L. R. 335 CAN 
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prohibiting the assignment, & it could be 
assigned either before or after loss. The 
effect of assigning the policy in the manner 
in which the policy was assigned, which 
was the or ary manner in which policies 
were d in Hngland, was to to 
the person holding the policy the right to 
sue on any claim which the assignor had on 
the policy, irrespective of the fact that at the 
time of the loss or damage the assignee was 
not interested in the subject-matter lost or 
damaged. Pltfs. were the assignees of the 
policy ; tho assignor of the policy had a right 
to make a claim in ect of the damage; 
! pim was assignable, & it was in fact 
assigned to pltfs., & they were entitled to sue 
the underwriters in sev pee of the damage.— 
ARON (J.) & Co. v. MIALL (1928), 98 L. J. 
K. B. 204; 189 L. T. 562; 34 Com. Cas. 18; 
17 Asp. M. L. O. 529, C. A. 


488. Add. Annotation :—Consd. 
(1928), 189 L. T. 662. 

é ——.J—ARON (J.) & Co. v. MIALL, 

No. 480a, ante. 

497. Add. Annotation :—Refd. Miall 

(1928), 189 L. T. 562. 


505a. Pontoon with crane fixed thereon.|—Held : 
not a ‘‘ ship or vessel ’’ within the rules of an 
indemnity assocn., on the ground that the 
quality of adaptability for navigation was 
not sufficiently present to bring it within the 
meaning of those words in the rules.—MER- 
CHANTS’ MARINE INSURANCE Co., LoD. v. 
NORTH OF ENGLAND PROTECTING & IN- 
DEMNITY Assocn. (1926), 43 T. L. R. 107; 
71 Sol. Jo. 82; 32 Com. Cas. 165, C. A. 


519a. What included in ‘‘ tackle & furniturs of the 
barge ’°—Moorings.]—Pltf.’s barge was in- 
sured by defts. The insurance was expressed 
to be on the ‘‘ body, tackle, apparel, ordnance, 
munition, artillery, boat, & other furniture ”’ 
of the vessel, ‘‘ while lying mvored at East- 
ham Ferry stage or elsewhere, with liberty to 
be towed to any dock or place not beyond 
the Rock Light to load coal, for repairs & (or) 
overhaul, while there & until back again at | 
her moorings or held covered ; with liberty |, 
to moor in the Manchester Ship Canal while | 
the operations for deepening the Eastham | 
Canal are in progress. During the currency | 
of the poucy the moorings to which the | 
‘insured barge was attached were damaged 
& pltfs. claimed under the policy :—Held: 
the underwriters were liable.—NEw LIvEr- |! 
POOL EasTHAM FERRY & HOTEL Co., Lim. v. 
OcEAN ACCIDENT & GUARANTEE CORPN., 
Lrp. (1929), 142 L. T. 349; 85 Com. Cas. 
37; 18 Asp. M. L. C. 68, C. A. 


Add. Annotations :—-As to (2) Refd. Wads- 


Aron v. Miall 





488a 


Aron v. 
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assured upon said cargo or any portion 
thereof.” During the currency of the policy 
pitfs.’ steamship became a total loss wit. 
all her cargo, & pltfs. lost their right to 
recover from the different consignees the 
aly fa which was in process of being earned 
by them at the time of the casualty. Pitfs. 
claimed to recover under the icy from 
deft. insurance co. in respect of t loss :— 


Held; the words ‘‘any charges of said 
assured open said cargo '’ included, & were 
intended cover, the freight that was in 


aes of being earned by the ship, & 
herefore pltfs. were entitled to recover 
under the policy in pee of that loss.— 
GULF & SouTHErRN S.S. Co. (INCORPORATED) 
v. BRITISH TRADERS INSURANCE Oo., LTD., 
[1930] 1 K. B. 451; 99 L. J. K. B. 208; 142 
L. T. 4086; 385 Com. Cas. 198; 18 Asp. 
M. LC. 94. 

Add, Annotation :—Refd. Hoff Trading Co. v. 
De Rougemont (1929), 34 Com. Cas. 29]. 


Add. Annotations :—-As to (5) Distd. Lind v. 
Mitchell (1928), 98 L. J. K. B. 120. Refd. 
Wadsworth Lighterage & Coaling Co., Ltd. v. 
Sea Insurance Co. (1929), 35 Com. Cas. 1. 
Generally, Refd. Banco de Barcelona v. Union 
Marine Insce. (1925), 134 L. ‘I’. 350. 

712a. Effect of decrees of foreign State--On 
Hability of foreign reinsurance company to 
discharge obligations.|---By virtue of decrees 
of the Soviet Govt., insurance business in 
Russia was declared to be the monopoly 
of the State, & financial transactions in Russia 
were regulated. In an action to determine 
the effect of the above decrees on treaties 
of reinsurance entered into between a Russian 
reinsurance co., having a branch office in 
London, & an English reinsurance co. :— 
Held: the decrees did not prevent the 
Russian co. from discharging their liabilities 
to the English co. under one of the treaties 
by a payment in London out of their assets 
outside Russia, or by means of a set-off 
against the liabilities of the English co. to 
them under the treaties.—-FirstT KUSSIAN 
INSURANCE Co. v. LONDON & LANCASHIRE 
INSURANCE Co., [1928] Ch. 922 ; 97 L. J. Ch. 
445; 140 L. T. 337, 447. L. RR. 683. 

Add. Annotations :-—-Consd. Sowerby v. 
Lindsay (1928), 139 L. T. 545. Refd. Kxcess 
Insce. v. Mathews (1025), 31 Com. Cas. 43. 


Add. Annotations :~-Consd. Firemen’s Fund 
Insce. v. Western Australian Insce. & Atlantic 
Insce. (1927), 188 L. T. 108; Merchants’ Marine 
Insce. v. Liverpool Marine & General Insce. 
(1928), 97 L. J. K. B. 589. Refd. Excess 
Insce. v. Mathews (1925), 31 Com. Cas. 43. 


Add. Annotation :—Consd. Firemen’s Fund 


585. 
666. 


718. 


719. 


720. 











worth Lighterage & Coaling Co. v. Sea Insur- Insce. v. Western Australian Inece. & 
ance Co. 11920)° 85 Com. . 1. Generally, ;. Atlantic Insce. (1927), 138 L. T. 108. 

Refd. Lind v. Mitchell (1928), 98 L. J. K. B. | 720a. .J—Pltfs. insured a consign- 
120. ment of gunpowder on a voyage & reinsured 


551a. Insurance of i, Da upon cargo— Whether 

freight included.|—By a policy of insurance 

the deft. insurance co. insured pltfs., who | 

were shipowners, in respect of one of their | 

ips ‘‘ on cargo as per form attached.” 

The form attached provided that the in- | 

surance was (inter alia) ‘“‘ upon any charges | 

of said assured bs cargo .or any | 

portion thereof.” ‘The policy further pro- | 
vided that the term “ o” a6 in th 

policy included (inter alia) “‘ charges of said 
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with defts. Both the original policy & the 
reinsurance policies covered perils of the sea 
& jettison, & were expressed to be “ war- 
ranted free from loss arising from... 
destruction ...in a port of distress or 
otherwise.’’ The original policy contained 
no admission of seaworthiness, but the rein- 
surance policies did contain such an admiseion, 
& they provided that defts. would ‘‘ pay as 


id thereon,”’ & that the a ag should 
subject to the same terms ag in the original 
: 33 


Cases 720a—788a. ENGLISH AND Empri Digest SUPPLEMENT. 


policy. The vessel carried, in addition to 
the gunpowder, drums of sulphuric acid, & 
owing to heavy weather some of the drums 
burst & the acid disabled the machinery, 
with the result that the ship had to put in to 
a port of distress. There the required repairs 
could not be carried out with the gunpowder 
on board, & it was thrown overboard & 
became a total loss. Plitfs. paid the owners 
as for a total loss, & claimed to be reimbursed 


by defts.:—Held: as the way in which the | 


sulphuric acid was stowed & loaded affected 
the safety of the ship & rendcred her unsea- 
worthy, pltfs. were under no liability on the 
original policy, & they could not recover 
from defts. on the reinsurance policies.— 
F'iREMAN’S ‘UND INSURANCE Co. v. WESTERN 
AUSTRALIAN INSURANCE Co., Isrn. (1927), 138 
L. T. 108; 43 'T. L. R. 680; 17 Asp. M. L. C. 
332; 33 Com. Cas. 36. 


720b. ‘‘ On a voyage.’’}—Pitfs. insured a consign- 


ment of oranges from any port in Spain to 
Antwerp, &, after the ship had left Valencia 
& had been in wireless communication with 
Gibraltar, they reinsured with deft. by a 
slip, which referred to the fact that the ship 
1 been in such communication wlth 
Gibraltar & which contained the words “on 
&® voyage,’ meaning, according to the 
evidence, that the risk should attach only 
from a named port in the course of the voyage. 
The ship stranded before she reached Gibra)- 
tar, the oranges were “amaged, & pltfs. had 
to pay on the policy. In an action on the 
contract of reinsurance :—Held: on the true 
reading of the slip, the intention was to limit 
the risk to the voyage from Gibraltar, & the 
action failed.—-EaGLeE, Srar & MBririsu 
DOMINIONS INSURANCE Oo., Lrp. v. REINER 
(1927), 43 T. L. R. 259; 71 Sol. Jo. 176. 


720c. Insured object in damaged condition at 


expiration of insurance—Continuation of risk 
for ‘‘immediate consequences ’’ of such 
damage.|—-Pltfs., reinsurers of a risk under a 
marine policy, reinsured that risk with defts, 
The policies were subject to the following 
conditions: ‘‘In the event of the vessel 
not being at the place of destination on the 
date of the expiration of the policy, the insur- 
ance shall continue in force till the end of the 
day when the vessel arrives at her first place 
of destination ;”’ & ‘If the insured object. 
1s In a damaged condition at the time when 
the insurance expires, the risk shall continue 
for the immediate consequences of such 
damage until the object without unnecessary 
delay has been repaired or sold.’? On the 
date of the expiration of the policy, the 
vessel had not arrived at L. Bay, her first 
place of destination, but before reaching it 
she grounded on a reef & was taken into 
Iu. Bay badly damaged. Temporary repairs 
having been effected, she continued’ her 
voyage, but as she began to leak ayain she 
had to be run ashore in order to prevent 
sinking, & was subsequently sold as a wreck. 
Pitfs. having paid the original insurers as 
for a total loss, claimed against defts. on 
their reinsurance policy :—Held: the loss 
was an immediate consequence of the damage 
done by the original stranding, & the risk 
covered by the policy continued, until the 
vessel was repaired with no unnecessary 
delay, for the immediate consequences of 
the original damage.—MERCHANTS’ MARINE 


“, 


INSURANCE Co. v. LIVERPOOL MARINE & 
GENERAL INSURANCE Co. (1928), 97 L. J. 
K. B. 589; 189 L. T. 184; 44 T. L. R. 612 317 
Asp. M. L. C. 475 ; 33 Com. Cas. 294, C. A. 


729. Add. Annotation :—Retfd. Bergens Dampskibs 


Assurance Forening v. Sun Insurance Office, 
Ltd. (1930), 148 L. T. 435. 


729a. Insurance against total or constructive or 


bir Sy total loss—-Meaning of ‘‘ arranged ”’ 
—— Artificial total loss not included.]—— The 
owners of a Norwegian steamship were 
insured with pltfs. & other underwriters. 
Pitfis. re-insured their risk with defts. The 
insured steamship stranded in the Black 
Sea but was floated off & eventually reached 
Constantinople. Owing to the absence of 
adequate repairing facilities at this port, it 
was extremely doubtful that the vessel’s 
condition would permit her to reach a port 
where repairs could be carried out without 
the risk of her becoming a total loss. In 
these circumstances the owners & under- 
writers agreed to settle the matter: the 
vessel was to be regarded as a total loss & 
the underwriters were to pay an agreed sum 
which in fact was more than her full repaired 
value at the time. Pltfs. claimed a pro- 
Pee part of the sum so paid from 
efts. The material portion of the policy 
of re-insurance was as follows: ‘‘ Insurance 
- upon hull & machinery, etc., valued as 

in original policy. Being against total & 
(or) constructive & (or) arranged total loss of 
vessel only as per Bergens Damp Club 
olicies & to follow their settlements ”’ :— 
eld: the action failed. On the true con- 
struction of the contract there must be either 
a constructive total loss or a genuine claim 
for one which claim is settled by arrange- 
ment. The word ‘ arranged ’’ really meant 
sere a Renee & did not cover an artificial 
total loss created by the will of the parties.— 
BERGENS DAMPSKIBS ASSURANCE FORENING 
v. SUN INSURANCE OFFICE, LYrp. (1930), 143 
L. T. 485; 46 T. L. R. 543; 74 Sol. Jo. 568. 


781. Add. Annotation :—Generally, Refd. Excess 


Insce. v. Mathews (1928), 314 Com. Cas. 43. 


784. Add. Annotation :—As to (1) Consd. Fire- 


men’s Fund Insce. v. Western Australian 
Insce. & Atlantic Insce. (1927), 138 L. T. 108. 


735a. Unsuccessful action against insurer—Failure 


to pay costs—Liability of reinsurer to insurer. | 
—By a policy of marine insurance a vessel 
was insured by her owner with the present 
pltf., who by another policy reinsured the 
vessel against the risks, & for the period, 
covered by the original policy, for total loss 
only. A claim by the owner against the 
present pltfs. on the original policy ‘failed 
on the ground that the vessel had been 
scuttled; & the present pltfs. obtained a 
judgment against the owner for costs, but it 
was impossible to recover the costs. The 

resent pltis. then claimed tlese costs from 

e present deft., one of the underwriters of 
the reinsurance policy. There was in the 
reinsurance policy a sue & labour clause, 
but no express contract by the reinsurers to 
pay the costs in question :—Held: that the 
sue & labour clause .was inapplicable to such 
a claim, & as there was neither an express 
nor an implied contract to pay the costs in 
question the action failed.—ScoTT1sH MrrRo- 
POLITAN ASSURANCE Co., LTD. v. GROOM 
(1924), 41 T. I. R. 35, C. A. 


ms 
748. Add. baht eae Goole &, Hull 

Steam wing Oo. v. Ocean Marine I ; 
(1927), 44 T. L. R. 1838. sonia 


768. Add. Annotation :—Consd. Hoff Trading Co. 
v. De Rougemont (1929), 34 Com. Cas. 291. 


765. Add. Annotation :—As to (2) Apld. Hoff 
Trading Co. v. De Rougemont (1929), 34 
Com. Cas. 291. 


766. Add. Annotation :—Consd. Hoff Trading Co. 

v. De Rougemont (1928), 34 Com. Cas. 180. 
782. Add. Annotation :-—Refd. Lake v. Siminons 
(1926), 95 L. J. K. B. 586. 


Add. Annotation :—As to (2) Apld. Kauf- 
mann v. British Surety Insce. Co. (1929), 
45 T. L. R. 399. 


Add. Annotation :—Refd. Lindsay Blee 
Depots, Ltd. v. Motor Union Insce. Co. 
(1930), 46 T. L. R. 572. 


Landing dispensed with by owner.]-— 

Itfs., a firm of merchants at O., imported a 
cargo of bunker coal from the Tyne, having 
insured the risk of the ocean transit with the 
P. co. until the goods were ‘ discharged & 
safely landed,’ including ‘ all risks of craft 
to & from ves-el & whilst in craft awaiting 
landing.”’? The storage risk, while at moor- 
ings at O., was covered by defts. Pltfs.’ 
practice was to have bunker coal discharged 
into barges & to leave it in the barges until 
@ vessel required bunkers & then to supply 
that vessel from a barge alongside. When 
the coal in question had arrived at 0. & 
1,000 tons of it had been discharged into a 
barge, the barge sank during the following 
night & part of the coal was lost & part was 
damaged. Plitfs. having claimed frem lefts., 
the latter compromised the claim «& took 
third-party proceedings to recover a «uon- 


786. 


845. 


852a. 





tribution from the P. co. on the ground wi : 
| 1206. Add. Annolations :—-As lo (8) Consd, CGreen- 


double insurance :—Held : as pltfs. dispensed 


with landing the P. co.’s risk terminated | 


‘ when the discharge was completed, &, as 
the discharge of the 1,000 tons had been 
completed, the proceedings against the third 
party failed.—LINDSAY BLEE Depots, LTp. 
v. Motor UNION INSURANCE Co., LTD. 
(1930), 46 T. L. R. 572. 


855a. Effect of clause.|—Claimants insured with 
defts. a quantity of cork from a port or place 
between Bordeaux & Nice to the United 
Kingdom. Claimants were cork growers & 
had a factory & warehouse near Algeciras, 
& they had sent from the agra to Algeciras 
quantities of cork for shipment, & had allowed 
it to accumulate on the jetty there until 
there should be enough for a cargo.. While 
@ quantity of cork was on the jetty awaiting 
shipment & before the policy was issued, a 
fire broke out on the jetty, & to prevent the 
fire spreading, the authorities jettisoned part 


of the cork & threw sea-water on the. 


remainder, with the result that a large 
ortion of the cork was lost or damaged. 

e policy, when issued, contained (inter 
alia) a marginal clause that the poy was 
not to enure to the benefit of any fire 
insurance co., but loss reasonably attributable 
to fire was covered. It also contained a 
warehouse to warehouse clause. A claim 
under the policy was referred to arbn., & the 
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. PART Il. SECT. 16, SUB-SECT. 3.—B. (g). 
——,}—Boak v. MEROHANTS’ MARINE INSURANCE Co. (1876), 10 N. 8. It. (1 K. & C.) 288; affd. (1877), 18. Cc. It. 
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arbitrator treated the marginal clause as non- 
existent, on the ground that it was not 
included, or stipulated for, in the slip which 
represented the true contract ,between the 
parties, & he also found that the loss was one 
reasonably attributable to fire :—Held: 
(1) the goods on the pier at Algeciras, having 
come in the ordinary course of transit from 
the shippers’ manufactory at San Roque, 
were covered by the policy ; (2) there being 
an existing firo & an imminent peril, the 
damage caused by water, used either to 
extinguish the fire ovr to prevent it from 
spreading, was a proximate consequence of 
fire, which could be recovered under the 
general words of the policy, as being ejusdem 
generis with fire; (3) the underwriters were 
not relieved from liability by the restraint 
of princes clause: (4) the case must be 
remitted to the arbitrator upon the question 
Whether the policy issued, so far as it con- 
tained the fire policy clause, was or was not 
contrary to the usual form of marine ingur- 
ance on goods.-—-SYMINGTON & Co. v. UNION 
INSURANCE Socigry oF CANTON (1928), 97 
LJ. KK. B. 6463; 130 L. 'T. 886; 447. 1. RR. 
635; 18 Asp, M. L. C. 19; 84 Com. Cas, 23, 
Add. Annolation:--As to (2) Refd. Kagle, 
Star & British Dominions Insee. v. Keiner 
(1927), 43 T. 1. RR. 259. 

1087. Add. Annotation : ~Refd. Koscolo Mango & 

Co. v. Stag Line, Tad., [131] 2 K. 1G. 4s, 


906. 


1099. Add. Annotation :.-Retd. Foscolo Maugo & 


Co. v. Stay Line, Ltd... J AMRb} 2 K. B. As. 
1203a. a | LY TLEDALE ov. DIXON 
oo 1 Bos. & BP. N. RR. 15t; 127 1. RR. 
Vs 





eneclaiin = mot, Morrison v. Muspratt (1827), 12 Moore, 


hill v. Federal Insce. (1926), 95 L. J. K. B. 
717; Hoff Trading Co. v. De Rougemont 
(1928), 84 Com. Cas. 180. 

1220. Add. Annotation :--Refd. Glicksman v. 
Lancashire & General Assce., [1927] A. C. 
139. 

1252. Add. Annotation :- Consd. Greenhill v. Pede- 
eal Insce. (1026), 05 Li. J. 1. B. 717. 

1265a. .}—In an action on a policy of marine 
insurance on a cargo of celluloid shipped from 
America to France, defts. pleaded that 
assured had wrongfully concealed certain 
facts material to be disclosed to them. The 
cargo had in fact been previously carried, 
partly on deck, in a protracted voyage from 
New York to Halifax, where, the vessel being 
unable to proceed further, it was unloaded 
& part put in a warchouse, & the rest left on 
the open quay, exposed to severe weather, 
for over two months: -Ifeld: these facts 
were material to be disclosed to the under- 
writers, & as they were not disclosed, & there 
was no waiver of non-disclosure, the policy 
was vitiated.—-GREENUILL v. VispDERaAL IN- 
SURANCE Co., {[1927] 1 K. LB. 65; 95 L. J. 
K. B. 7173 135 L. T. 2443 70 Sol. Jo. 5655 
31 Com. Cas. 249; 17 Asp. M. I. C. 62, 
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Annotation :-—Consd. Hoff Trading Co. v. De Rougemont 
(1929), 34 Com. Cas. 291. 





Cases: 19081705. 

1308. Add. Avsiotesions 1—~As to (1) Consd. News- 
 holme ra vw R ort & General 
Insce. Co., [1929] 3 K. B. 356. Ae to (1) 


Consd. .Holt’s Motors, Ltd. v. South Hast 
Lancashire ce Co. (1980), 86 Com. 
Cas. 281. Refd. Oollins v. Associated Grey- 
hounds Racecourses (1929), 141 L. T. 529. 
ead Refd. Re Drabble Bros., [1980) 2 

1809. Add. Annotation :—Consd. Holt’s Motors, 
Ltd. v. South East Lancashire Insce. Oo. 
(1980), 85 Com. Cas. 281. 

1442. a Annotation :—As to (2) Refd, Wads- 

h Lighterag e & Coaling Co. v. Sea Insce. 
Co. meat 35 Com. Cas. 1. 

1465. Add. Annotation :—As to (1) Consd. Fiumana 
Societé Di Navigazione v. Bunge & Co., 
[1930] 2 K. B. 47. 

1474a. Absence of panting beams.]—Held: the 
vessel was unseaworthy.—LUND v. THAMES 


& MERSEY MARINE INSURANCE Oo., Lip. 
(1901), 17 T. L. R. 566. 


1545. Add. Annotations : — Refd. Cosmopolitan 
a ping Oo. (Inc.) v. Hatton & Cookson, 
(Liverpool) (1920), 143 L. T. 296; 


Wiacsena Societa » Navigazione »v. Bunge 
& Co., [19380] 2 K. B. 47. 


1547. Add. Annotation :—Consd. Cosmopolitan 
Shipping Co. (Inc.) v. Hatton & Cookson, 
(Liverpool) (1929), 148 L. T. 296. 


1557. Add. Annotation :—Consd. Greenhill  v. 
Federal Insce. (1926), 00 L. J. K. B. 717. 


1575. Add. Annotations: — Refd. Wadsworth 
Lighterage & Coaling Oo. Ltd. v. Sea Insce. 
Co, (1929), 35 Com. Car. 1; Foscolo Mango & 
Co. v. Stag Line, Ltd., 193) | 2K. 3B, 48. 


1589. Add. Annotation :—As to (2) Dbtd. Greenhill 
v. Federal Insce. (1926), 05 L. J. K. B. 717. 


1608a. What amounts to Insurance agalnst.}— 
A policy on a barge provided: ‘' the insur- 
ance is against the risks of total &/or con- 
structive &/or arranged loss including general 
phigies & salvage & damage to such vessel 
by collision with any other vessel or bi tae 

any fixed floating or other object oe Oe Bas 

lightning stranding or sinking.”’ arge 
sank through general debility —H a the 
policy did not make the insurers liable for 
ordinary wear & tear, & therefore they were 
not liable although the word “ sinking 
was used in the policy. WADSWORTH 
LIGHTERAGE & Coatine Co., Lrp. v. SEA 
Inson. Co., Lip. gee) 45 T. L. R. 697; 35 
Com. Cas. 1, O. 


1611a. J—Paenix INSURANCH Oo. OF HART: 
FORD v. DE Moncny, No. 2404a, post. 

1616. Add. Annotation :—Refd. Wetherall & Co. 
v. London Assurance (1931), 144 L. T. 646. 


1841. Add. Annotation :—Refd. Banco de Barce- 





# 
1648, .Add. _ Annotation + — Reta. Clan _ Line 
ers Board of Trade, © ‘The - Clan 
Matheson, 11929) A. O. 514. 
of Trade 


1650. Add. Annotations :—Consd. Board 

v. Hain S.S. Co., [1929] A. 0. 584 ; Merchants’ 
Marine Insce, v. Liverpool Marine & General 
Insce. (1928), oo a J.K.B. 6589. Refd. Man- 
comunidad del Vapor Frumiz v. Royal Ex- 
change Assce. (192 ), 48 T. L. BR. 108; Olan 
-Line Steamers v. Board of Trade, The Clan 
Matheson, [1929] A. O. 514. 


1660a. ——— .]—A sailing ship, of which pltf. was 
mtgee., was insured b bY a policy, underwritten 
by deft., against perils of the sea & fire, &, 
as per Institute Time Clauses, clause 8, 
against loss of the veasel ‘‘ caused through 
the negligence of master, mariners, engineers 
or pilots.” The vessel was damaged by 
ice & she leaked badly, & the captain, 
expecting a gale in which he thought she 
would be lost, decided to abandon her, & 
he set fire to her to prevent her from being a 
danger to navigation, & he & the crew then 
abandoned her. In an action by the mtgee. 
on the policy deft. did not allege any mis- 
conduct by the assured, by the mtgee., 
or by the erga J owner, & there was no 
avidence that the abandonment was a wilful 
casting away of the ship by the master :— 
Held: on the facts the abandonment was 
unreasonable pa the part of the master & 
constituted negligence, & this negligence, 
resulting in the continuing, action of a 
previously enti ig of the sea, was 
covered by clause even apart from that 
clause, as the peril of the sea had endangered 
the ship & the negligence of the master 
resulted in proper measures not being taken 
to save her, pltf. was entitled to recover 
under Marine Insurance Act, 1906 (c. 41), 
8. - (2) (a OE —LIND v. MITCHELL (1928), 98 
L. 120; 140 L. T. 261; 17 Asp. 
M. L. C 562 ; 84 Com. Cas. 81; 45 T. Li: 
54, CO. A. 


1675. Add. Annotations :—Refd. Firemen’s Fund 

e. vu. Western Australian Insce. (1927), 

43 T. L. R. 680; Clan Line Steamers v. 
Board of Trade (1928), 97 L. J. K. B. 785. 

1684. Add. Annotation :—Refd. Adelaide 8.S. Co. 
vw. A.-G., [1926] A. C. 172. 

1687, Add. Annotation :—Cenerally, Refd. Gulf & 
Southern 8.8. a (Incorporated)-v. British 
Traders Insce. Co., [1980] 1 K. B. 461. 

1696. Add. pmemhent :—Refd. Wetherall & Co. 
v. London Assurance (1931), 144 L. T. 645. 


1701. Add. Citations :—31 Com. Cas. 145; 16 
Asp. M. L. C. 579, 
1708. Add. Annotation :-—Refd. Mancomunidad 


Del Vapor Frumiz v. Royal Exchange Assce., 
[1927] 1 K. B. 667. 


1705. Add. Annoinlion:: :—Consd. Mancomunidad 
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1706. ee 


Annotation :—Retd. Mancomunidad | 
De) Vapor Frumiz v. Royal Exchange Assce., | 
(1027] 1 K. B. 567. 


1708a. ‘‘ Collision with any object »»__Bumping on 

rocks.|—-A policy of marine insurance on the 

hull & machinery of a steamer covered the 

ordinary perils of the sea & contained the 

following clause: ‘‘ Subject to the Institute 

‘ Free of Particular Average absolutely ’ time 

clauses as annexed, but this insurance to 

include damage received by collision with any 

object (ice included) other than water.” The 

, having stranded, bumped on the rocks 

& amaged her bottom plates :—Held: the 

contact with the rocks was a “ collision with 

an object ’’ within the policy.—MaNcomu- 

NIDAD DEL Vapor Frumiz v. ROYAL Ex- 

CHANGE ASSURANCE, [1927] 1 K. B. 567; 96 

L. J. K. B. 229; 186 L. T. 587; 43 T. L. R. 
103; 17 Asp. M. L. C. 205. 


1709. Add. Annotation :—Refd. Adelaide S.S. Co. 
A.-G., [1926] A. C. 172. 


1710. Add. Annotation :—Refd. Adelaide 8.S. Co. 
v. A.-G., [1926) A. C. 172. 


1718. Add. Annotuiions :—Apld. Symington v. 
Union Insce. Scec. of Canton (1928), L. J. 
K. B. 646. Refd. Tem rea Shipping Co. v. 
Louis Dreyfus & Co., 144 1. T. 13. 


1719a. Damage caused by water—To extinguish 
or check fire.|—SyMINGTON & Co. v. UNION 
INSURANCE SOCIETY or CANTON, No. 855a, 
ante. 


1727. Add. Annotation :—Apld. spires Mg 
Union Insce. Soc. of Santon (1928), 97 L. J. 
K. B. 646. 

1782. Add. Annotation :—Refd. Foster v. Liiscoll, 
Lindsay v. Attfleld, Lindsay v. Driscoll 
(1928), 98 L. J. K. B. 282. 


1786. Add. Annotation :—Refd. Adelaide 8.8. Co. 
v. A.-G., [1926] A. C. 172. 


1750a. ——— Action of port authority—Extinction 
of fire—-Damage by water.|—SyMINGTon & 
Co. v. UNION INSURANCE SOCIETY OF CANTON, 
No. 855a, ante. 

1766. Add. Annotation :—Refd. Clan Line Steamers 
v. Board of Trade, The Clan Matheson, [1929] 

. A. ©. 614. 

1809. Add. Citations :—134 L. T. 350; 16 Asp. 

M. L. C. 604. 

1817. Add. Annotation :—Refd. Symington v. 
ee Insce. Soc. of Canton (1928), 139 L. T. 

1827. Add. Annotation :—Generally, Refd. MacColl 
& Pollock, Ltd. v. Indemnity Mutual Marine 
Assurance Co. (1930), 47 T. L. R. 26. 


1828. Add. Annotation: Refd. Wadsworth 


etry & Coaling Co. v. Sea Insce. Oo. 
(1929), 35 Com. Cas. 1. 
Clan 


1888. Add. Annoiations :—Consd. Line 
Steamers v. Board of Trade,: [1929] A. C. 
514; Hain 8.8. Co. v. Board of Trade, [1928 
9K. B. 534. Refd. eer Irvine v. Boa 
of Trade, [1927] 1 K. B. 269. 


Add. Annotation :—Consd. Clan Line 
mga wv. Board of Trade, [1928] 2 K. B. 


1850. Add. Annotations :—As to (1 rear Board 
of Trade v. Hain 8.S. Co., ll 9] A. C. 534, 
Consd. Clan Line Steamers v. Board of Trade, 
{1929] A. - ae Generally, Rett Adelaide 


1849. 
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Cayzer, ae v.. Board of Trade (1926), 


42T. LR 


1851. Add. Annotations :—Consd. Clan Line 
Steamers v. Board of Trade, [1929] A. O. 514. 
Refd. Hain 8S.S. Co. v. Board of Trade, 
{1928} 2 K. B. 584. 


1854. Add. Annotations :—Consd. Clan Line 
Steamers v. Board of Trade, [1929] A.C. 614. 
yarn A a S.S. Co. v. A.-G., (1926] 


Steamers v. Board of Trade (1928), 97 
L. J. K. B. 785; Merchants’ Marine Insce. 
v. Liverpool Marine & General Insce. (1928), 
97 L. J. K. B. 589; Board of Trade v. Hain 
S.S. Co., [1920] A. C. 684. Refd. Adelaide 
S.S. Co. v. A.-G., [1926] A. O. 172. 


1860. Add. Annotations :—Consd. Hain S.S. Oo. v. 
Board of Trade, [1928] 2 K. B. 534; Clan 
Line Steamers v. Board of Trade, (1920) A. O. 
514. ‘Refd. Board of Trade v. Cayzer, Irvine 
(1927), 48 T. L. R. 625. ; 


1870a. ---— »|+—Pltfs. were the owners of the 
steamship A. While loading a general cargo 
at New York a fire broke out & general 
average expenditure was incurred. 
share of the cargo-owners amounted to 
18,000 dollars, & this was paid to pltfs. 
After repairs & reloading the A. proceeded 
on her voyage, but was struck & sunk by 
another steamer. ‘The cargo was discharged 
& the A. raised & tuken into Chester, near 
Philadelphia, where the voyage was aban- 
doned. Further general average disburse- 
ments were made. By the law & practice of 
Philadelphia cargo-owners were not liable to 
pay more than the salved value of the cargo. 
This they paid. The tirst defts., the London 
Assurance, were the insurers in part of the 
hull & machinery against perils of the sea & 
fire. The second defts., the British Traders 
Insurance °Co., Ltd. . were the insurers of 
part of the cargo’s proportion of general 
average disbursements, & the fourth deft., 
A. H. Wenderson, was an underwriter of a 
similar policy at Llvyds for the other part. 
The third defta., the United Kingdom Mutual 
Assurance Assocn., Ltd., were a club of which 
Itfs. were members, & as such entitled to be 
indemnified against liabilitics for cargo’s pro- 
portion of gencral average not otherwise 
recoverable. Pltfs. claimed under the 
policies. The London Assurance denied 
liability. The third defts. admitted liability 
if & when any balance was ascertained. The 
other insurers disputed the amount claimed 
& the method of computation. The bills of 
oe. provided that gencral average should 
be adjusted under York-Antwerp Rules, 
1890, & under the policies the same rules 
were to apply :—Held: the 18,000 dollars 
recovered in New York must be taken into 
account when computing the liability of the 
disbursements underwriters. In the case of 
the hull underwriters the values to be con- 
sidered were those at the termination of the 
adventure & the loss incurred by reason of 
the diminution or extinction of the value of 
the cargo was a loss which fell upon tbe 
assured, the shipowner, & came within 
Marine Insurance Act, 1906 (c. 41), s. 66 (4). 
GREEN STAR SHIPPING Co., Lp. v. LONDON 
nT te (1931), 145 LL. T. 160; 36 Com. 
08. . 


1858. Clan Line 
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Cases 18742580, neuiaa: AND EMPIRE Diaest a 


1874. Add. Annotations :—As to (1) Refd. Green 
Star shipping ( re v. London Assurance (1931), 
—=—«4146 OL. 0; sereSt Shipping Co. v. 
Drefus Tie & Co., [1931] 1 K. B. 196. 
1876. Add. Annotation :—Refd. Goole & Hull 
Steam Towing Co. v. Ocean Marine Insce., 
[1928] 1 K. B. 589. 


1886. Add. Annotation :—Refd. Green Star Ship- 
ping Co. v. London Assurance (1931), 145 
T. 160. 
1887. Add. Annotation :—Refd. Green Star Ship- 
ing Co. v. London Assurance (19381), 145 
. T. 160. 
1888. Add. Annotations :—-Consd. Green Star Ship- 
ing Co. vw. London Assurance (1931), 145 
u IT’. 160. Refd. Tempus Shipping Co. v. 
Louis Dreyfus & Co., [1931] 1 K. B. 196. 
1948. Add. Annotation :—Refd. Mancomunidad 
Del Vapor Frumiz v. Royal Exchange Assce., 
[1927] 1 K. B. 567. 


1965. Add. Citation :—[1904] P. 198, n. 


Add. Annotations :—Refd. The Normandy, 

{1004} P. 187; Mancomunidad Del Vapor 

mon : Royal Exchange Assce., [1927]: 
. B. 56 


* 1981. Add. Annotation :—Apld. Admiralty Comrs. 


v. S.S. Chekiang, [1926] A. C. 637. 


1982. Add. Annotation :---Refd. Admiralty Comrs. 
v. S.S. Chekiang, [19261 A. C. 637. 


2010a. --—- Recovery of uamages in collision 
action.]—Defts.insured pltfs.’ steamer against 
the usual marine risks, the steamer being 
valued in the policy at £4,000. During the 
currency of the policy the steamer collided 
with another steamer. The ship was repaired 
at pitfs.’ cost, & a collision action by pltfs. 
against the owners of the other steamer was 
settled, & the owners of the other steamer 
aid over to pltfs. £2,500, as being half 
he damages. In an action against defts. 
pltfs. contended that, as the balance of their 
Joss was £2,500 they were entitled to recover 
that amount, it being less than the value of 
£4,000 put on the steamer in the policy :— 
Held: defts. were liable only for £1,500, 
being the difference between £4,000 & £2,500, 
the amount recovered by plitfs. from the 
owners of the other ship.—GooLe & HULL 
STEAM TOWING aie Lrp. v. OCEAN MARINE 
INSURANCE Co., Lrnp., [1928] 1 K. B. 589; 
97 L. J. K.B. 1753 138 L.'T. 548; 44 T. L. R. 
183; 72 Sol. Jo. 17; 17 Asp. M. L. C. 409; 
33 Com, Cas. 110. 


2014a. Loss less than amount paid into court. 
Resps. insured applits.’ tug boat by a policy 
of marine insurance, which provided that, on 
a claim for a constructive total loss, ‘the 
insured value was to be taken as the repaired 
value, & that nothing was to be taken into 
account for the damaged value, & also that 
‘all claims were to be subject to English law 
& usage. The tug was sunk by collision, 
& applits. at once gave notice of abandon- 
ment. Salvors employed by resps. raised 
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the tug. in a tew Mak & the abandonment 
was not accepte The salvors, without 
the knowledge oa applte. made an offer to 
resps. for the tug, & resps. requested them 
to put it into writing, which they did. The 
appellate ct., considering the evidence as to 
the probable cost of repair, held that there 
had been only a partial loss to an amount 
less than that paid into ct. :—Held: (1) the 
sinking was not an actual total loss ; (2) resps. 
were not precluded from denying that they 
had accepted the abandonment; (8) there 
had been no constructive total loss within 
Marine Insurance Act, 1906 (c. 41), 8. 60 (2) (i), 
since even at the date of the abandonment 
it was not unlikely that the tug could be 
recovered, & it was unnecessary to consider 
whether the old rule, that the crucial] moment 
was the commencement of the action, had 
been modified by sects. 61 & 62; (4) the 
appellate ct. was not bound to accept the 
highest estimate of the cost of repairs given 
by resps.’ witnesses, & the ct.’s finding as to 
the sum necessary, being justified by the 
evidence & not being based upon any error 
of principle, could not be questioned.— 
Caprain J. A. Cares Tua & WHARFAGE Co. 
v. FRANKLIN INSURANCE Co., [1927] A. C. 
G98; 96 L. J. P. C. 182; 137 L. T. 709; 
17 Asp. M. L. C. 8319, P. C. 


2055a. ——- ——-.]—Oaprain J. A. Cates Tua & 
WHARFAGE Co. »v. FRANKLIN INSURANCE 
Co., No. 2014a, ante. 


2074. Add. Annotation :—Refd. Lambert v. I. R. 
Comrs. (1927), 12 Tax Cas. 1058. 


2082. Add. Annotation :—As to (1) Refd. Canada 
Atlantic Grain Export Co. (Inc.) v. Eilers 
(1929), 35 Com. Cas. 90. 


2110a. -]—MAEBURN v. LECKIE (1822), cited in 
Abbott’s Merchant Shipping, 14tb ed., p. 15. 

A e aa8 a aaa Alcook v. Royal Exchange Assce. (1849), 

2145. Add. Annotation :—Expld. Captain J. A. 
Cates Tug & Wharfage Co. v. Franklin Insce., 
[1927] A. C. 698. 


2152a. Sunken ship—Recovery probable at date 
of abandonment.}—-Caprain J. A. CATES Tua 
& WHARFAGE Co. v. FRANKLIN INSURANCE 
Co., No. 201 4a, ante. 


2189. Add. Annotation :—Refd. Australia (Owners) 
v. Nautilus (Owners) (1926), 95 L. J. P. 145. 


2191. Add. Annotation :—Refd. Tempus Shi ipping 
oe. v. Louis Dreyfus & Co., [19381] 1 B. 

2214. Add. Annolation :—As to (4) Apld. Holmes 
v. Payne, [1930] 2 K. B. 301 

2286a. ——.}—VaAcuUM Om Co. v. UNION 


INSURANCE SOCIETY OF CANTON, LTD. (1926), 
82 Com. Cas. 53, C. A 


2833a. ——— Negotiations for ship between under- 
writers & third party.|—CapraiIn J. A. CatTzs 
Tuc & WHARFAGE Co. v. FRANKLIN INSUR- 
ANCE Co., No, 201 4a, ante. 
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2341a. —— 


2351. Add. Annotation :—Consd. A.-G. 


23852. Add. Annotation :—Consd. A.-G. 


2379. Add. Annotation :—Refd. 


2889. Add. Annotations :—Consd. Dee Conservancy 


Board v. McConnell, [1928] 2 K. B. 159. 
Refd.Sheppy Glue & Chemical Works v. Mcd- 
way River Conservators (1926), 24 L. G. R. 
457; Allgemeine Versicherungs-Gesellschaft: 
Helvetia v. German Property Administrator, 
[1931] 1 K. B. 672. | ; 


2340. Add. Annotations :~_-Consd. Dee Conservancy 


Board -v. McConnell, [1928] 2 K. B. 159. 
Refd. Whitney v. I. KR. Comrs., [1926] A. C. 37. 
Damages for negligence in 
watching wreck.]—Defts. & other under- 
writers insured pltfs.’ steamship <A. against 
total loss, & to the extent of three-quarters 
against damages which pitfs. might have to 
pay for collisions with other vessels. 
was sunk in a river & in fact was a con- 
structive total loss. Notice of abandonment 
was given & acceptance thereof refused. 
Pitfs. & defts. agreed without prejudice to 
their rights to take joint action to salve the 
property. The master of the A. employed 
a tug to watch the wreck & warn other 
vessels. Owing to the negligence of the 
crew of the tug the steamship S. came into 
collision with the A., & both vessels sustained 
damage. In an action brought, in the 
names of plitfs., by & for the benefit of defts., 
against the S., the owners of the S. counter- 
claimed & recovered judgment for tho 
whole of their damages & costs, & the undcr- 
writers paid threc-quarters of the damages 
& costs to the owners of the S. :—Held: the 
underwriters were jointly liable to indemnify 
pltfs. against the remaining one-quarter of 
the damages & costs of the S., the liubility 
not arising under the policy but sipon the 
contract of indemnity.—SuartT & STEAYSAIP 
ALLEGHANY OF LONDON, Lim. v. MERORANTS’ 
MARINE INSURANCE Co., Lin. (1898), i4 
T. L. R. 564; 83 Com. Cas. 312. 





2346. Add. Annotation :—Refd. Glen Line, Ltd. v. 


A.-G. (19380), 46 T. L. R. 451. 

v. Glen 
Line & Liverpool & London War Risks 
Insce. Assocn. (1929), 34 Com. Cas. 309. 

v. Glen 
Line & Liverpool & London War Risks 
Insce. Assocn. (1929), 34 Com. Cas. 309. | 


2355. Add. Annotations :—As to (2) Consd. A.-G. 


Vv. 


Glen Line & Liverpool & London War 
Risks Insce. Assocn. (1929), 34 Com. Cas. 


309; Page v. Scottish Insce. Corpn. (102%), | 


98 L. J. K. B. 308. Refd. Allgemeine 
Versicherungs-Gesellschaft Helvetia v. Ger- 
ae Property Administrator, [1931] 1 K. B. 
de 


2356. Add. Annotation :—Refd. Glen Line, Ltd. v. 


A.-G. (1930), 46 T. L. R. 451. 


2875. Add. Annotations :—Relfd. A.-G. v. Glen Line 


& Liverpool & London War Risks Insce. 

Assocn. (1929), 34 Com. Cas. 309; Allgemeine 
Versicherungs-Gesellschaft Helvetia v. Ger- 

ee Property Administrator, [1931] 1 K. B. 
12. 

Goole & Tull 
Co. v. Ocean Marine Insce. 

. R. 133. 


Steam Towi 
(1927), 44 T. 





Vol. XXIX.—Insurance. Cases 2389—2468a. 


2404a. Prosecution of clailm—Condition limiting 


oe Ee 


The A. : 


7 — Sn eS ee ee 


| 
| 
| 
| 
| 


{ 


2461 


| 2468 


t 
} 


a ee ee ee ee er em ee ee 


time for.|—-Pltfs. were interested in a 
certificate of insurance which was issued 
under two policies of marine insurance 
subscribed by defts. in respect of 100 barrels 
of pure gum turpentine shipped from Florida 
to Rotterdam. The policies provided for 
payment for ‘‘ leakages from any cause in 
excess of 1 per cent. on each invoice.” It 
was the practice of the trade, at the port 
of shipment, to gauge the barrels of turpentine 
& to express the result in gallons, & at the 
port of discharge to weigh it & to express the 
result in kilograms with an allowance for 
reduction on account of the varying tempera- 
ture conditions of 3°26 kilograms to the gallon. 
The policies also contained a stipulation 
providing that no suit or action for the 
recovery of any clair should be maintainable 
in any ct. unless such suit or action be 
commenced within one year from the 
happening of the loss out of which the claim 
arose, but that limitation clause did not 
occur in the certificate. When the vessel 
was discharged a shortage in rospect of the 
gallons of turpentine shipped was ascertained 
to have taken place. Defts. having refused 
to pay upon the ground that there was no 
sufficient ovidence of the loss & that the 
claim was not instituted within the year, 
the present claim was brought by the pltfs. 
on the certificate :--Held: the limitation 
clause was not one which bound the certificate 
holder. Tho rights of the original policy 
holder, which were conveyed to the certificate 
holder, comprised the rights given by the 
policy qualified by all the conditions & 
walranties which affected the nature & extent 
of the insurance granted, but did not impose 
an obligation affecting only a limitation of time 
within which the rights so given were to be 
enforced ; (2) an actual physical loss had been 
proved based upon the calculations, & there 
was no ground for imputing that loss to any 
cause other than JIeakages.—PH@nrx INsuR- 
ANCE Co. OF HartTrorp v. Du MONcrHy (1929), 
141 L. T. 489; 46 T. L. KR. 6483 18 Asp. 
M. I. 0. 7; 35 Com. Cas. 67, Hl. 1.3 affg. 
S. ©. sub nom. De MoNcILy v. PHCENLX INSCRE. 
Co. oF HarTFORD (1928), 138 L. T. 708, 0. A. 


Refd. Lothian v. Kp- 
worth Press (1926). 1387 L. T. 582, n. 


. Add. Annolalion :---Consd. Ufolmes v. Payne, 
[1930] 2 K. B. 301. 


a. —— ---——.J—A ship belunging to the Glen 
Line was insured, hull, machinery, etc., with 
the Liverpool & London War Risks Insurance 
Assocn., against the usual war risks. On the 
declaration of war on Aug. 4, 1914, the 
ship was seized by the German Government 
& was interned unti] after the Armistice. 
The Glen Line gave notice of abandonment, 
which was accepted by the Assocn. as for a 
constructive total loss on Aug. 4, 1914. 
After the peace the Glen Line presented a 
claim to the Mixed Arbitral Tribunal, under 
article 297 (e) of the Treaty of Versailles, in 
effect, for compensation for loss of prospective 
profite arising from the seizure of the ship by 
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2527a. 


‘ 


-tion agreement, hereinafter called 


the Germans i y on the outbreak 


immediate] 
- of the war, & this claim was comp 


romised 
for about £140,000. Thereafter the British 
Government, as reinsurers to the extent of 
80 per cent. of the war risks undertaken by 
the Assocn., who made no claim to the com- 
pensation, claimed that the compensation 
was received by the Glen Line as trustees for 


' the Assocn., & that the British Government 


were entitled to 80 per cent. of the trust 
moneys :—Held: the compensation re- 


covered under the treaty was analogous to | 


eae recovered for loss of freight in 
spect secured by an existing charter & 
Lege therefore be treated as belonging to the 
Sener & not to the abandonee. ders LINE, 
Lrp. v. A.-G. (1980), 46 T. L. R. 451; 36 
Com. Cas. 1, H. L.; revag., S. G eub nom. 
A.-G. v. GLEN LINE, Lrp. & LIVERPOOL & 
LONDON Wark Risks Insce. ASSOCNn., Lrp. 
(1929), 34 Com. Cas. 309, O. A. 
Unstamped insurance.]—In 1920 the 
EK. co. & the Y. co. entered into a participa- 
tion agreement effective as from Jan. 1, 1920, 
which was a reinsurance treaty binding the 
K. co. to cede & the Y. co. to accept a 
ticipation of all risks mentioned of the share 
retained by the E. co. accepted after Jan. 1, 
1920. In Sept. 1921, the E. co. arranged 
that the N. co. should take over the Y. co.’s 
position as from Jan. 1, 1920; &in Jan. 1922, 
an arreement,. hereinafter called “the Out- 
wards VJreaty,’’ on the same lines & with 
the..same provisions as those of the agree- 
merit with the Y. co. was entered into between 
the Ki. co. & the N. co. In 1921 the N. co. 
& the E. co. entered into another parvicipe. 
46 e 
Inwards Treaty,’ the N. co. ceding & the 
HK, co. accepting a share of all marine risks. 
The Inwards Treaty had no provisions for 





_after allowing for sums 


the issuing of policies, or for particulars 
sufficient to make ible the issuing of 
policies, to satisfy z provisions of Stam 
Act, 1891 (c. 39), & Marine Insurance Act, 
1906 (c. 41). No stam policies were in 
oe issued under any of the three agreements, 

no 1S giecegge were ever actually paid to 
the co., which was credited with the 
proper proportion of the net premiums 
received by the E. co. On the compulsory 
winding-up of the N. co. the E. co. claimed 
to be entitled to prove for sums BD gr by it 
for premiums under the Outwa Treaty, 
aid or credited to it 
by the N. co. under the Inwards Treaty. 
The Official Receiver rejected the claim on 
the ground that both treaties were invalid & 
inadmissible in evidence, because they were 
contracts of marine insurance which did not 
comply with the requirements of Stamp Act, 
189. (c. 39), & Marine Insurance Act, 1906 
(c. 41), & were unlawful; & upon a summons 
asking for an order that the proof should be 
allowed :—Held: (1) as the Outwards Treaty 
was invalid & void, the entries of premiums 
to the credit of the E. co. were not evidence 
of payment, & therefore no claim under 
Marine Insurance Act, 1906 (c. 41), 8. 84, 
could be made; (2) even if premiums had 
been paid such a claim could not ae been 
made, as Stamp Act, 1891 (c. 39), ss. 92, 93, 
97, amounted to an implied probibition of 
offences by incurring liability for premiums 
in respect of unstamped sea insurances, & 
there had therefore been “‘ illegality ’’ on the 
part of the E. co. with the result that a claim 
for return of premiums under Marine Insur- 
ance Act, 1906 (c. 41), s. 84, must fail.—Re 
NATIONAL BENEFIT ASSURANCE Co., Lrp., 
[1981] 1 Ch. 46; 100 L. J. Ch. 38; 144 L. T. 
171; [1929-30] B. & C. R. 266. 


Part I11.—Fire Insurance. 


2544. Add. Annotation :—Refd. Halifax Building 
Society v. Keighley, [1931] 2 K. B. 248. 


oe Elton Cop Dyeing Co. (1928), 34 Com. Cas. 


2546. Add. Annotation :—Refd. Halifax aes 9560. Add. Annotation :—As to (1) Consd. Page v. 


Society v. Keighley, [1931] 2 K. B. 248 


2548. Add. Annotation :—As to (1) Refd. Shell- Mex 308. 


PART III. SECT. 1, SUB-SECT. 3. 


af. Insurance by liquidator——Liqui- 
datar_ becoming trustee for purchaser— 
No ditty to inform inaurera.}--W pete 
property was insured against fire by 
iquidator in possession, & at tho 
of the loss he was at tit i in ioascestuil. 
but then as trustee for ga who vee 
meanwhile purchased ror ry 
but had not yet received tatie® —Hel 
he had beon under no oaks duty to 
notify the atone ee of said change.— 
MONTREAL sa a . 0. CALEDONIAN 
INSURANCE Oo. & ALWAN OB ASSUR- 
te Oo., [1981] 2 a RB 571: 3 
D. R, 80 08; affd., {1931] 8 W. W. R. 


PART a SECT. 1, SUB-SECT. 4. 
I "thie pro Beene of neond ) 
nD roposals for insurance against 
fire yo pect of a building & of 
Paruiture @ oa Lenrpiow of the proponent, 
one of the ons was 
‘* Have you, e Sen husband ever 


had a fire ’ '—Heid: 
‘« husband * there meant husband then 
rey pila es ©. THe LONDON 
& ACCIDENT Co., LTD. 
Goany “OO C. L. fz 127.—AUS. 


provety ty i goods) “Nowra” BRE gg tle 


& 
hckerein (1892), 218. CG R. oe8.—. 
eae 
doeeiaaiacaais Quest 

lation: rr previous pean epaahy Redlraspe of 

}~-A proposal for a policy 
contained the question, ‘‘ Has the - 

ent... ever any po. 


ponent . 
cancelled by any insurance co. ? 
The aucured had in egitim had a policy in 
another ody ig &, ce remium thereon 
not having been » the insurance 
oo.’a officer intima that his co. did 
net deaire to a the ‘ pay 
assured was not prepared y 
the premium the co. would have n 
alternative but to cancel the policy. 
14 


the word ; 


Scottish Insce. Corpn. (1929), 98 L. J. K. B. 


The premium not being paid the officer 
roduced a cancellation voucher which 
o het eres with him when he went 

to call a aasuted: & assured ss 

signed the voucher & the po 

cancelled :—-Held: the termina on of 

the red art 0 ithe unilateral act of 

the oo. Lacagas was cancelled 
within tae eeaine = question in 
the proposal.— BRYCE 

& GuNnnaL INSCE. Coe Lrp., [1930) 

N. Z. L. R. 231.—N.Z. 


PART Ill. SECT. 2, SUB-SECT. 2. 
ti—— —— Whether action by 


insurer Chaney or common law 
gre yf ASGCE. 


a Co. 
GRi“sHawWw Brose « (1928) 
2D. LR. 412; Bor. eas 5.— CAN. 


t Ltabiltty neured—. 
Refusal to subrogale.)~ Guome & 


Roregsrs Frias Insora’ 
Ce eer (1937) 3 D. L. R. 689; 60 
e L. R. 7. s 





2562. Add. Annotation :—Consd. P 


‘ Insce. Corpn. (1929), 98 L. J. 


2568. Add. Annotation :. 


2572. Add. Citation -—31 Com. Cas. 10. 


aanr Il]. SECT. 8, SUB-SECT. 1. _ 


Party in whose name property 
piaced. 1—Plitf. was held to have an 
insurable interest oo ; property which 
had been placed in namo by his 
brother for nae bul pur ae of preventing 
his brother’s itors getting it.— 


LAMBERT v. haces seoenee GENERAL 
COMMERCIAL INSURANCE Co. (1929), 
64 O. L. R. 439.—CAN. 


PART III. SECT. 8, SUB-SECT. 2.—B. 

b (p. $311) i. ——.]—CHAREE v. 
FIDELITY-PHOENIX FIRE ae 
Co. OF Ne YorK, (1926) 1.D. L. R. 
808 ae . BR. 148.—CAN. 





h (p. $12) i. ee a mtgor. 
against whom toreclo roceedings 
had been bro “oon ued until 


sale was still t A Deinersa owner of 
the 1e property & in possession of it he 

to have an insurable interest 
at that time. ForDORnOHUK v CAR & 


GENERAL INSURANCE TORPN., LTD., 
ayer) can W. R. nBhs 8D. L. R 


PART III. SECT. 5. 


h i. —— Covering note issued by 
broker—Loss before issue of policy—-- 
Broker not liable as insurer.|}—-BROIT 
v. BENNIE S. COHEN & SON (N.S. W.), 
res (1926), 27 8. R. N. 8. W. 29; 

. 8S. W. W. N. 44.—AUS. 

rte i, ——~.}—SUN ee Orrics 
v. Roy (Can.), [1927] 1 Db. I. R. 173 
8,0. R. 8.— CAN. 


PART INI. SECT. 7, SUB-SECT. 2. 


2599 i. Erplosion—Grain-dust  er- 
plosion.}—-A policy of Insurance araiust 
ire, Which includes the condition that 
the co. shal] make good loss or damage 
caused by the explosion of cou! or 
naturgl gas in a building not forming 
pare of gas works, & loss or damage 

y flre caused by any other explosion, 
covers loss caused by a grain-duat 
explosion, where, although the origin 
of ae explosion cannot be positively 
proved, its most probablo cause {is 
found to have been the ignition of tho 
pesticies of grain-dust suspended in 

he air.—RiepLE BREWERY, Lp. v. 
MERCHANTS FrRE ASSURANCE CORPN. 


oF NEw YorK (Man.), {1926} 1 
W. W. R. 497.—-CAN. 
l i. ———.]}—A policy of flro insurance 


upon & building contained the words 
‘‘ only while the premises are occupied 
as a private dweiling.’’ ‘The premises 
were vacant wh a fire occurred. 
In an action upon the policy :—Held: 
the words quoted were part of the 
deacription of the property insured.— 
COOPER ?., a pent CaSUALTY INSCE. 
Co., [1928] 2D. L r. 1007; 620.1. Rf. 
311.—CAN. 

Pe —— Use as “ bunk house.""}— 

ay v. PROVIDENT ASSURANCE 
co. 1931} 1 D. L. R. 418.—CAN 
-}-Pitf 





heninat loss by fire of furniture in a 


house ‘only while occupied.as a 
oreiine ”":——-Held: the words were 
used the licy as part of the 
descri lin erodes e property & not as a 
condition modify the statutory 
conditions ; a mere temporary vacancy 


or absence of the oocupant easntinble 
in the circumstances will not be ground 
for a finding that the oe was not 

** occupied as a avons METCALFE 


v. GENERAL ACCI CE Co., 
psn 2D. L. R. 268 ; 64 0. Tl, R. 
a pe BE pecs oy the terms of 

Moy, covered building insured 
hile » constructed & 


w oocupted 
as described.’’ A fire occurred 
while pitt, waa not living in the build- 


9 mame 


tv 


—As to (2) Consd. Lake v. 
Simmons (1926), 95 L. J. Kk. B. 586, 


a a eT, AN A A, SUTRA a a 


was insured 


Vol. XXIX.—Ingurance. Cases 2562—2657. 


e v. Scottish | 2610. Add. Annotation :—Refd. 
Whitley (1929), 46 T. L. R. 87. 


- B. 808. 


Stumbles_ v. 


2635. Add. Annotation :—As to (2) Apld. Syming- 


A eae eas 





& clot ere & no one else lived 
there :—. : tho property was not 
ee cca ” within the meaning of the 
olicy.—LAMBERT t. ANGLO-SCOTTISH 
ENERAL COMMERCIAL INSURANCK Co., 
De D.L. R. 284; 640.7... RR. 439. 


sh. “ Burning of prairie.”| Wrar 
RAND Karatreta, Lrp. vr. NEW ZEALAND 
aupunaNce Co., Lrn., [1925] App. D. 

5 "ie 

i. Occupied. ”)--By the terms of a 
policy issued b _Hefts. 
building insured ‘* only while occupied, 
constructed, & situated as deserihed.’’ 
A fire ocourred on Oct. 18, 1928, PIL. 
was not then living in the building, 
though he had left some furniture & 
clothing there, & no one else lived 
there :—Jleld ;: 
occupied at the time of the fire within 
the meani of the policy.-~ LAMBERT 
v. ANGLO-SCOTTISH GENERAL COM- 
MERCIAL INASCE. Co. (1929), 64 O. L. XR. 
439.—CAN. 


PART lll. SECT. 7, SUB-SECT. 3. 


2629 v -}—A con- 
dition, that the insurer is not Hable for 
losa ‘* if ony eupecdaent insurance is 
effected with any other insurer, unless 
& until the insurer assents thereto,”’ 
is not applicable so as to defoat tho 
insured’s claim for logs, merely becauso, 
without the insurer’s assent, he sub- 

seguentiy obtains from another co. u 
a6 cy which never attaches by reason 
of ths apniication of the condition 
therein, that ** the insurer is not Liablo 
for lusa if 1.arc is any prior insurance 
with any other fy:;virer.”’°-——IIOME INSUR- 

ANCE Co. oF NEW YORK v. rhe 
ee 3D. L. KR. 929; (1927) S.C 

481.—CAN. 

r (p. 320) i. —---— Loss between tesue 
of cover note & policy—Whelher con- 
ditions of cael applicable. }— NIcHOL- 
BON tv. THR SOUTHERN STAR FIRE 
INSURANCE Co., Lrp. (1927), 28 S. Et. 
N. 8. S.W. 124; 45 N.S. W. W.N. 35.— 


d (p. 320) i. —-~- On change of nature 
of occupation on insured premises. r 
Wrat RAND ESTATESR, LTD. v. 














ZEALAND INSURANCE Co., LTD., ripe3) 
App. D. 245.---8. AF. 

ee (p. 320) 1. ——- —-- --—.J— 
Missiquor & ROUVILLE MUTUAL Fini 
Insce. Co. wv. EASTERN TOWNSHIPS 
TELEPHONE oe bar 1D. L. R. 526; 
43 Que. K. B. 122.—CAN. 

ee (p. 320) ti. -———-- ——-~ -----. }}--The 
words ‘‘ stored or kept.’’ in statutory 


condition 5 (b) in Sched. B to Alberta 
Insurance Act, 1926, do not apply to 
gasoline which ‘is in actual use & course 
of pecans bets for domestic purposes, 
where, at least, the amount su in use 
is less than one quart.—HAaLi v. 
CONNECTICUT FIRE INSURANCE Co., 
{1931} 2 W. W. 'R. 200; 3 D. L. R. 
329.—CAN. 


PART III. SECT. 7, SUB-SECT. 4. 


fi. ——~ Exception from liability 
loss ap bP ages stolen hail - 
agers of proof on company. UCIANI 
BRITISH AMERICA ASSURANCE Co., 
(i911. L. R. 168 : 65 O. Li: Kt. 
lose if. Pan senior pe shabety Io jor 
or damage res rom hquake 
ondltona < arteing therefrom 
reaulis of earth- 
ARMERA CO-OPKRA- 
. Lrp., & Bank or NEw 
Z v. NEw a ie ap teh ee 
Co, Lt. 
16 


it covered the ; 


the property was not | 


re re 


ton v. Union Insce. Soc. of Canton (1928), 

o7L. J. K. B. 646. 
2657. Add. Annotation : 

Union & Rock Insce., [1928] 1 K. B. 554. 


OE SRE es eR ERY OO EER Od OED SPY SS Y TE RRED —satimaerttin nt « ttt 


ing, though he had loft some furniture 


“ -Consd. Looker v. Law 


PART III. SECT. 8. 


2650 iti. e—-In 1925 pitf. 
made two proposals for fire insurance 
with deft. co., each containing the 
question, ‘‘ Have you or your husband 
ever been a claimant on a fire insurance 
office or had a fire! ’’ In one pro- 
posal the answer supplied was ‘* Fire 
in 1914 from adjoining shops, Throssell 
Street, Colle,’ ” & in tho other *‘ known 
to company.” Pitf. had lived sage 
from her Pe ieuit for many years, & 
he had died in 1923. ‘The husband bad 
had one fire iu 1898 & another in 1917. 
In the caso of tho first fire ho had been 
convicted of arson, & the Insurauce co. 
concerned had refused to pay insurance 
In respect of the second fre :—Held 
the unawer was uvutrue.-— BRADBURY 
® LONDON GUARANTER & ACCIDENT 
we Lrp., 1928) W. A. L. R. 38.-- 


oe 





PART Ill. SECT. 9, SUB-SECT. 1. 

g (p. 324) i, -—-- --—- Concealment 
of increased risk. J—HNMITH v. AMERIOAN 
KQUTITABLE ASSURANCE Oo., {1931] 2 
D. 1. HR, 830.- ~ CAN. 

m (pp. 324. 4.- -(nsurance by partner - 
ship: ~C onerabnr nt of previous loss by 
purtnera individually. aba policy of 
insurance against fire over the mer- 
chandise stock of plifa. who were 
carrying on) baslvess in partnership 
was offected with deft. co. Tho 
pro x0sul form contalned a question: 

te as proposent, either individually 
or us #& member of a partnershl 
or co., or his or her wife ov hushand, 
ever had property damaged = or de- 
stroyod by tire?’ :-—- /ield; the 
question referred not only to floss fo 
respect, of the partnership property, 
but. also to less suffered by the partners 
individually befure the formation of 
the partnership.—NICHOLAS & Bak- 


NEKIT v0, NEW ZEALAND INSOK, Co., 
{1930} N. hs. hh. rae 698.—-N.Z. 
nn (jp. $25) b. ---—-- —--- Slalement 


that applicant ** oumer & property 
free from incumbrance—-Applicant zrur- 
chaser ut ugreement do property 

subject lo vendor’s aC aa y wiliating 
by second representation J~- BURBIDGE 

HALIFAX FIRE INSURANCE lar 

11931] 1D. L. R. 818; affy., (1980) 4 
D. L. R. 763.--CAN, 

sk. Application of statulory —con- 
dition- -Necessity for fraud,|---Kat- 
BHRWITZ 0. UAURUENTIAN Insce. Co., 
[1931] 4 PD. L. RR. 401.--- CAN. 


PART III. SECT. 9, SUB-SECT. 2.-—C. 


t (p. $31) i. ~-—- --- — -}~ DAVIDBON 
», LAURENTIAN INAURANCE Co. (1931), 
3D). L. R. 407.— CAN. 

coi. —-— Hemoval of clfjoining 


premises. }---Insurance on a harn. De- 
fence, change in risk without notice to 
defts. :—- eld: the removal of u farm 
dwelllr -house from the nefghbourhood 
of the barn, leaving the barn near a 
side road not. much travelled & the 
removal of pitf. & his family from ae 
farm leaving no ono actually living in 
the house at the time of the fire were 
changes material to the risk witbin the 
condition In the policy.—-WYDRICK v. 
SALTFLEET & BINBROOK MUTUAL Fine 
INSURANCE Co., (1030) 1. 3. KR. 241; 
64 O. L. R. 521.—CA e 


PART III. SECT. 10, SUB-SECT. 1. 
1(p. 383) i.——- ~—— Agreement 





claim of i:muortgager.}-—TAMBON 

ed SD ALATINY NROR. Co. {1928] 3 
D. L. RR. $67.--CAN. 

p (p. 833) L ——- -—- IJneured 


arrested for areon.}—An insured under 
a policy of fire insurance was 


arrested 
for arson immediately after the fire 
33* 


Cases 2718—2862. 


2718. Add. Annotation :—-Consd. Lake v. Simmons 


(1926), 95 L. J. K. B. 586. 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


2754. Add. Annotation :—As to (2) Apld. Halifax 


Building Society v. Keighley, [1931] 2 K. B. 


248. 


2740. Add. Annotation :—Generally, Refd. Lake | 2767. Add. Annotation :—Refd. Page v. Scottish 


v. Simmons (1926), 95 L. J. K. B. 586. 


Insce. Corpn. (1929), 98 L. J. 


. B. 308. 


Part IV.—Life Insurance. 


2789. Add. Annotution :—Apld. Re National Bene- 
fit Assurance Co., [1931] 1 Ch. 46. 


ees ee ae eR Lt 


& kept in custody, or under bail, for 
six months, when he was acquitted, 
& thon cndeavoured to comply with 
the Insurer’s requests for proof of loss. 
When the adjuster, who had been 
instructed to adjust the loss, loarned 
of the criminal proceedings he had 
stayed his hand :—WHeld ; the insurod 
was relieved by reason of necessity 
& mistake from strict compliance with 
the conditions in the policy as to 
furnishing proofs of los&s.—QUON »v. 
Britisu & KUROPEAN INSCE. Co., 
LTpD., [1924] 3 W. W. Hh. 545.—CAN. 


t (p. 333) i. -----— —----.J--The docu- 
ment in question berein held to be not 
such a proof of loss as is required by 
clauso 15 of the sched. to Fire Insurance 
Policy Act, 1925; since it did not 
declare that the account furnished by 
the Insured was “ just & true,’ but 
merely that it was ‘‘to the best of 
my knowledge & belief true,” & it sas 
not a solommn declaration.—GLAGOVSKY 
vw. NATIONAL FIRE INSURANCE Co. or 
canoe [1931] 1 W. W. R. 573.—- 


a tO ERS 


PART III. SECT. 10, SUB-SECT. 2. 


Mm i. ---~.J---MATERGIO vw. CANADA 
ACOIDENT & Fini ASSURANCE Co.,, 
{1926) 1 i L. R. 1002; 58 NLS. KR. 


5.-— ° 


an. d fler recovery of Judgment against 
railway company responsible for fire-— 
) Kdw, 7, ¢ 32, 8 9.)---BANTING »v, 
WESTERN ASNURANCE CO., BANTING 
v. LAW Union & CROWN MORTGAGE Co. 
(1911), 21 Man. lL. RR. 142.--CAN. 


60. Kecpenser of adjuater-— Right of 
tnsurer lo deduct. )-- MoniE & CAMPBELL, 
WILSON & Horne, Lp. vw. WorLD Fis 
& MARINE INacr, Co., (1928) 1 D. L.-kR, 
1040; [1928] 1 W. W. Rt. 748.—CAN. 

8p. Amount of insurable interest at 
time of loss-- Agreement for sale of 
ALG atl art «payment. reccived.)}-— 

TEEKA ot. CUMBEKLAN FARMERS’ 
MUTUAL FinE INSURANCE Co., [1930] 
4 D. lL. R. 58R CAN. 


PART Ill. SECT. 13, SUB-SECT, 2.—A. 

2749 ii. ——--.J—Swuer vw. New 
Z¥ALAND INSURANCE Co., LFn., [1927] 
VL. RR. 249; 48 ALL. 1.1825 (1927) 
Argus L. K. 194.— AUS. 


PART Il. SECT. 18, SUB-SECT. 2.—B. 

li. Purchaser of property 
subject to morigage——- Although fire before 
registration of tranaferJ-—-ROYAL 1N- 
SURANCE Co., LTp. v. MYLIUS (1926), 
aie L. R. 4773 [1927) V. lL Ro] 


> 








ee 
° 


1 ii, —-— Delay in reinstatement --- 
Fight to claim tosa of rent d> profita.}— 
Pursuant to Imperial Actas Applica- 
tion Act, 1922, a. 49, pltf., as a person 
interested in or entitled to buildings 
which had been destroyed by fire, 
requested deft. insurance ca. to cause 
the money for which such buildings 
had been insured to be laid out or 
expended as far as the same would 
go towards ae or reinstating 
the buildings. Doft. failed to comply 

th the request within a reasonable 


ea eee omen ma 











ON meet nee ne ee oo: eae 


time. Pltf., having established his 
right to compliance claimed to be 
entitled to dumages for loss of rent & 
protits occasioned by deft.’s default :— 
Held: the sect. conferred on pltf. no 
right beyond that to have the moncy 
Jald out or expended as far as it would 
go towards rebuilding or reinstating 
the buildings.—MyLius vv. Royau 
INSURANCE Co., LTp., [1928] V. L. Rh. 
126; [1928] Argus L. h. 98.—AUS. 


sq. liffect of avoidance of policy.}: 
Iieid: the insurance moneys referred 
to in Fire Prevention (Metropolis) Act, 
1744 (c. 78), 8. 83, were those which 
wore properly payable by the insurance 
co. Upon adjustment pursuant to the 
policy, & if no moneys were payable 
by reason of the avoidance of tho 
policy, then there was nothing upon 
which the lessor’s claiin to reinstate- 
ment could operate. —AUCKLAND Crry 
Cornpvn. v. MERCANTILE & GENERAL 
Inscr. Co., Lrp., [1930] N. Z L. i. 
800.—N.Z. 





PART Ul. SECT. 15. 


2769 i. Fight to—Aoneys made pay- 
able to third party in policy.)-—- Re 
WILNER, [1928] 2 D. L. R. 396.—-CAN. 


2769 ii. Insurance by adminis- 
trator bencfictary as owner—Whether 
estate entitled to ree part.)— 
FULLERTON vv. PHILADELPHIA — FIRE 
Assocn,, [1929] 1 D. L. RR. 5433 60 
N.S. R. 294.—CAN. 


2769 iil, ——~- Insurance effectcd by 
mortgayec---- Loss payable to third party— 
Order of distribution. }-- Under an agree- 
ment for tho sale of land mortguged to 
a co. the purchaser assuwed payment 
of the ntge. & covenanted to insure 
the buildings on the land with loss 
payable to the vendor. Part of the 
purchase-nonoy was advanced by the 
mitgee. which took from the purchaser 
as security an assignment of his interest 
in the land & in the agreement for 
purchase. The mtgoe. then insured 
the buildings under a policy in which 
suld purchaser was made the assured, 
& the loss was made payable to itself 
& the vendor as their interests might 
appear :--/leld - although the mtgec. 
Was not legally obliged to insure for 
the vendor's protection, yet as it had 
done so by the wording of the policy, 
he had the right to take advantage of 
its provisions in his favour, & in the 
distribution of the insurance moneys 
the mtge. co. as mtgeo. ranked first, 
the vendor’s lien for unpaid purchase- 
money came next, & the mfge. co. as 
ussignee of the purchaser's interest was 
third.—Re MCMILtLan Estate & CaL- 
GARY BREWING & MALtina Co., Lr. 
(Alta.), [1929] 4 D. L. R. 640; 3 
W. OW. AR. 202.— CAN, 


? 


PART IV. SECT. 4, SUB-SECT. 1. 

2781 i. Application of statute—Insur- 
ance on oon life—For benefit of another.) 
s—Re MORRIS, HATTER v. BOWMAN’S 

LDRS. SUPPLIES (Ont.), [1927] 1 
D. L. R. 805.—CAN. 


16 





2862. Add. Annotation :—Refd. 
Ltd. v. South East Lancashire Insurance Co. 
(1930), 35 Com. Cas. 281. 





ere 





Holt’s Motors, 





PART IV. SECT. 5. 


k i. .}—Under the Act to secure 
to wives & children the benefit of life 
insurance, ht. S. O. 1887, c. 136, 8. 6 (1), 
as amended by 51 Vict. c. 22, s. 3, 
& 53 Vict. c. 39, 8. 6, the insured has 
no power to declare by his will that 
others than those for whose benofit 
he has effected the policy or declared 
it to be, shall be entitled to the insur- 
ance money, nor to apportion it amon 
others than those for whose _ benefi 
he has effected the policy or declared 
it to be.—Re GRANT (1895), 26 O. R. 
120.—CAN. 

k ii. Znsurance for benefit of named 
wife dé daughter—Death of wife— 
Second wife not designated.J—L. was 
insured by the society for $2,000, 
payable to “ my wife,’? naming her, 
** one-half,” & the other half to his 
daughter. His named wife predeceased 
him, & he married again. Ulis second 
wife & daughter both survived him. 
He made no change In the designation 
of beneficiaries: —//eld: his second 
wife was cntitled to the $1,000 made 
payable to “‘iny wife.’’—le Liuoyp & 
ANCIENT ORDER OF UNITED WORKMEN 
(1913), 29 O. L. R. 312; 50. WN 
5.—CAN. 

ri. Jnsurance for benefit of intended 
wife---Lollowed by marriagc-—V alid.)— 
Re WytHk, [1927] 2 D. L. R. 1161; 
60 O. L. R. 323.—CAN. 

sq. Jnsurance for bencfit of siz 
mamed children-—Death of three— Altera- 
tion of will.j—-A person insured his 
lifo for the beneilt cqually of six of 
his children, three of whom died with- 
out issue in his lifetime. By his will 
he altered the shares of the three 
survivors, giving a portion to another 
child & portions to four grandchildren, 
& cansed the policies to be cancelled 
& re-issued payable to ‘“ his exors. 
in trust,” & died in 1894, while R.S. O. 
1887, c. 136, was in foree :—Tleld: 
the apportionments to the four children 
were valid, but those to the grand- 
children, while valffi as legacies, were 
invalid as against ereditors.—MCINTYRE 
r, Sincox (1898), 29 O. RR. 593; affd. 
(1899), 30 O. R. 488.--CAN. 

sr. Jnsurance for benefit of children— 
Names struck out—He-marriage-~ Hight 
of children to take.)\—Re JAMIESON & 
INDEPENDENT ORDER OF FORKSTERS, 
(1931) 2 D. L. R. 404.—- CAN, 

st. Invalid change of beneficiary— 
Collection of moncys by first beneficiary 
on behalf of second——Duty to pay over.) 
—ZWICKER t. PETTINGILL, (1931] 2 
D. lL. R. ?5.— CAN. 


PART IV. SECT. 9, SUB-SECT. 1.—A. 

sv. Effect of Ontario Insurance Act, 
1927—Doctrine limited to misrepresenta- 
tions uithin knowledge of assured.}— 
ZIMMERMAN tv. NORTHERN LIFE ASSUR- 
ANCE Co. OF. CanaDA, (1931] 2 D. LL. R. 
489.— CAN. 


PART IV. SECT. 9, SUB-SECT. 1.—B. 


r i, ———.}-TURNER v. BRITISH 
COLUMBIA MutruaL B 
0 





ENEFIT ASSOCN. 
.), (19237) 4 D. L. R. 541; [1927] 
W. R. 341.-—-OAN. 


2902. Add. Annotation :—Refd. 


Holt’s Motors, 
Ltd. v. South East Lancashire Insurance Co. 
(1930), 35 Com. Cas. 281. 


2096. Add. Annotation :—Apld. Looker v. Law 


Union & Rock Insce., [1928] 1 K. B. 554. 


2907. Add. Annotation :—Apld. Looker v. Law 


2907a. 


ene: 


Union & Rock Insce., [1928] 1 K. B. 654. 


-|—On July 10 L. sent to defts. a 
proposal for an insurance on his life, in which 
he stated that he was ‘‘ now free from serious 
disease or ailment.”’ The proposal contained 
this declaration: ‘‘ It is hereby declared that. 
the above particulars are true, & it is agreed 
that this proposal & declaration shall be the 
basis of the contract of assurance.’ On 
July 15 defts. replied stating ‘‘ The proposal 
made by you... hasthisday been accepted 
& if the health of the life proposed remains 
meanwhile unaffected, the policy will be issued 
on payment of the first premium. ... The 
risk of the co. will not commence until receipt 
of the first premium, & the directors mean- 
while reserve the power to alter or withdraw 
this acceptance.”” On July 21 I. began to 
feel ill, & on th> next day a friend filled in a 
cheque for the fst premium, which L. signed 
in bed. The cheque was not sent off till the 
evening of July 24, by which time L. was 
seriously ill with pneumonia. On July 26 
defts. received the cheque, & thereupon they 
sent to L. a certificate of that date stating 
that the proposal had been accepted, & that 
upon the payment of the first quarterly 
premium a policy would be issued in due 
course. On July 27 L. died. His adminis- 
trators sued defts. for the sum insured :-— 
Held: (1) the acceptance of the prujpoasal by 
defts. was made in reliance upon the continacd 
truth of the representations therein, & as the 
risk had been materially increased between 
proposal & acceptance, a condition which 
defts. had made a condition going to the root 
of the contract had not been fulfilled ; 
(2) since contracts of insurance were con- 
tracts wherrime fidei, there was a duty of 
disclosure on the part of the assured to 
inform defts. of his change of health, which 
was a matcrial change in the risk insured, & 
the position was here even stronger because 
defts. had inserted express terms in their 
documents to protect themselves.— LOOKER 
v. LAW UNION & Rock INSURANCE Co., LTb., 
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29387a. 


Vol. XXIX.—Insurance. 


Cases 2902—2969. 


[1928) 1 K. B. 554; 97 L. J. K. B. 823 ; 137 
L. T. 648 ; 43 T. L. R. 691, 

Application of bonus to revive policy. ] 
—Rowan v. ATLAS ASSURANCE Co., Lib. 
(1928), 72 Sol. Jo. 285. 





2939. Add. Annotation :—Distd. Newsholme Bros. 


v. Road Transport & Gencral Insce. Co., 
[1929] 2 K. B. 356. 


2950. Add. Citationa :---[1927] 1 Ch.55; 95 L. J. Ch. 


Add 


434; 135 L. T. 558; 42 T. L. R. 504, C. A. 
Annotation :—Refd. Royal London 


Mutual Insce. Soc. v. Barrett, [1928] Ch. 411. 


2954. Add. Annotation :—-As to (1) Distd. Royal 


ry 


2966. Add. Annolalion :—Consd. 


London Mutual Lnsce. Soc. v. Barrett, [1928] 
Ch. 411. 

-|—An assurance co. issued a 
policy containing the following condition: 
5. Suicides, etc. The policy shall be void 
if the life assured dies by suicide or by the 
hands of justice. In any such case the 
directors may allow to the policy-bolder 
such part of the sum assured as they shall 
think fit, & the policy shall remain in foree 
to the extent of the pecuniary interest of 
third parties bond fide acquired for valuable 
conisderation, satisfactory proof of which 
will be required, provided notice thereof in 
writing shall have been received & admitted 
by the directors at least one month prior to 
the date of death.” The co. advanced 
money to the assured on a mtge. of leaschold 
property & on assignment to them of the 
policy by way of security. It was provided 
by a clause in the mtge. that the co. should 
satisfy themselves primarily out of the policy 
money. The assured committed suicide, & 
the co. commenced an action against his 
extrix. for the purpose of enforcing their 
security :—Held: upon the true con- 
struction of clause 5, the expression “ third 
parties”? did not include the assurer, & the 
co. was entitled to procced to enforce the 
security aguinst the leaschold property, & 
the policy was void.—RoYAL LONDON 
MvuTUAL INSURANCE Socikry v. BARRETT, 
[1928] Ch. 411; 971. J. Ch. 1773 139 L. T. 
208; 44 T. lL. R. 363+ 72 Sol. Jo. 240. 
Royal London 
Mutual Insce. Soc. v. Barrett, [1928] Ch. 411. 





2969. Add. Annotations :-.-Consd. Roval Exchange 


Assce. v. Hope, [1928] Ch. 179; Re Pitts, 


PART IV. SECT. 9, SUB-SECT. 2.—D. 


2906 i. Material alteration in health.) 
—A., after making a proposu) for a 
policy of life insurance & undergoing, 
on Mar. 8, a medical examination, 
consulted a doctor the next day. «& 
on his advice war, on Mar. 16, operated 
upon for hydrocele. On Mar. 15 the 
premium had been paid & a provisional 
receipt given, & on Mar. 20 the co.'s 
acceptance of the risk was posted. A. 
died from heart failure on Mar. 24 :— 
Heid : (1) non-disclosure of any 
material circumstances arising at any 
moment between the proposal & the 
completion of the contract avoided the 
contract; (2) the consultation on 
Mar. 9 & the operation were material) 
facts, which A. ought to have coin- 
municated to the co.—WaLL 1. 
SOUTHERN CROSS ASSURANCE CO., LTD., 
{1927} N. Z. L. R. 106.—N.Z. 


PART IV. SECT. 10. 


e i. Provided doctor not seen 
since metlical examination—Effect of 
consultation—Policy never effective.}— 
Rirronr vw. New YORK LIFE INSUR- 





ANCE Co., (1930) 4 D. L. R. 790. -- 
AN. 


sw. Lanse—Whether policy resus- 
cituted. —- BIRKETT v. ORTHERN LL. 
Ass’ce Co., [1927] 4 UD. L. kt. 91: 60 
Q. L. I. 666.—CAN, 


PART IV. SECT. 11, SUB-SECT. 1. 


2920 vii. Cheque 
accepted subject to completion of apnplica- 
tion for restoration ~—Alleged waiver of 
condition. )|—Voss ov. IMPERIAL Lire 
ASSCE. Co., Lrp. (Alta.), [1928] 3g 
W. W. R. 593.—CAN. 


2920 viii. —--— -——- Policy not 
complying with apnlication.|--Where 
appet. for a policy of fe fnsurance 
paid an inter{fm premium = thereon 
covering the period expiring with the 
date fixed for payment of the annual 
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remium, & the policy was delivered to 

im & he subse agit gave @& pro- 
missory vote for the full amount of the 
annual premium, which note wae 
dishonoured, he was held Hable on the 
note, even though the policy was not 
e terms of the proposal therefor. 
—GREAT WEST LIFE ASSURANCE Co. 


17 


| 
| 


t. BELEREY, [1930] 3 W. WwW. BR. 280 3 
(1934) 1 D. LL. RR. 53.--CAN, 

bi. —— Inideblednese ercecding reserve 
value---Termination of ; vtliey.) —'Thar- 
DALL v. SUN Lirk ASSURANCE Co. Or 
CANADA, {1927} 2 1. L. RR. 502; 60 
OG. L. Jt. 201.---CAN. 


PART IV. SECT. 11, SUB-SECT. 2. 


6x. Cancellation of re-inalalenent -~ 
What amounts to-- Direction to insurer 
to apply funds to premitong of another 
policy. | -~MCEWEN 0. NOWSH AMERICAN 
my ye ASSCE. Co., (1930) 3 D. L. it. 526. 


PART IV. SECT. 11, SUB-SECT. 5.---A. 

ai, —— Death in garage -- Deceased 
working on motor vehtele while enyine 
running—— Deceased aware of dang r from 
so doing.|--Held: on the evidence 
it was oot a case of siicide.-— Lo svoN 
Live Ine. Co. ow Lang setar Co,’s 
TResTeB, $1929] 37. Le. RR. 3285 
S.C. W.1E7) 52 Can. Crim, Cas. 31; 
revsg. S.C. sub nom. LANG SHintT Co.'s 
TRUSTEE v. LONDON LIFE _INS. Co., 
a eg D. L. Rh. 89; 60 0. L. R. 476. 


Cases 2000—3128. 


Oox v. Kilsby, [1931] 1 Ch. 546. Refd. James 
v. British General Insce., [1927] 2 K.B. 311; 
Perrin v. Dickson (1929), 98 L. J. K. B. 688; 


Re Collier, [1930] 2 Oh. 387. 


2093a. Extension of period of policy by insured— 
Effect of.])—By an insurance policy dated 
Aug. 18, 1925, an assurance co. agreed to 
pay the assured, his exors., administrators or 
assigns £1,000 in the event of his death on or 
The assured assi 
of the policy to deft. In 
1926, the assured arranged for an extension 
of the period of insurance to Oct. 31, 1926, 
& this extension was given effect to by 
indorsing on the policy a declaration ‘‘ that 
the sum assured shall be payable in the 
event of the death of the life assured on or 
No assignment was 
ever made of the benefit of this extension. 
The assured died on Oct. 1, 1926 :—Held: 
(1) the extension of the period of the policy 
by indorsement was not a new contract of 
insurance, but a variation of the original 
contract of which the benefit was vested in 
deft., & she was entitled to recover the 
money by virtue of the assignment to 
the policy ; (2) the effect of the transaction 
was that the assured entered into the con- 
tract for the extension of the policy for the 
benefit of deft. & as trustee for her, & deft. 
was, on that ground, entitled to the policy 
money.—ROYAL EXCHANGE ASSURANCE v. 
Hopes, [1928] Ch. 179; 97 L. J. Ch. 153; 138 | 
L. T. 446; 44 T. L. R. 160; 72 Sol. Jo. 68, 


before Jul 
the benefi 


31, 1926. 


before Oct. 81, 1926.”’ 


C. A, 


3050. Citations :---For ‘ ba yp. LANCASTER ”’ read 
“Re JAcoB’s Estarn, LANCASTER v. GASELER, 


Bap. LANCASTER.” 
8052a. 


to him an 


which might be effected in respect of the | 
annuity ; but it was declared that it should 
not be incumbent on the grantor to keep on 





PART IV. SECT. 11, SUB-SECT. 7. 

sy. Limiation of Walility where death 
due to flying — Unless in active service of 
Afilitia.)~--A fe tusurance policy tasued 
in 1924 provided that if the insured 
should die within five years from the 
dato thereof aa a direct or Indirect 
result of making or attempting to tinake 
any veronautic flight, only 25 per cent. 
of the amount of the policy would be 
payable thereunder, but that this 
exception should not apply if the 
aeronautic asocnsion were made * while 
tho insured is o od in the active 
service of the Militia of Canada.’’ In 
June, 1927, insured waa killed ag a 
result of making an acronautic flight 
while engaged In the performance of 
his duty as an officer in the Permanent 
Active Air Force of Canada :——-Held: 
after reviewing the statutes in force 
at the time the policy was tasued, which 
atatutes remained unaltered through- 
eut the life of the contract. & also the 


*- 


—— ee. ]-— Tho 


grantee of an 
annuity effected a policy on the life of the 
grantor, al. his own expense. 
had a power of redemption on payment of 
£2,600, & it was provided that in case the 
grantor should, ‘ at the time of making such 
rb rad pina by notice in writing elect to 
take the policy, the grantee would assign 


Reiaruy — Vahtdity.) 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


foot any policy. The policy became valuable, 
& the grantor gave the month’s notice of 
repurchase, & declared his election to take 


the policy :—Held: (1) the grantee had no 
right afterwards to surrender the policy for 


ed 


uly, 3052b. 


insurance 





L. C. 


olicy 
er of 


— 


his own profit. 
might have let the policy drop, he was not, 
at any time, entitled to surrender it for his 
own.—-HAWKINS v. Woopa@aTE (1844), 
Beav. 565; 8 Jur. 748; 49 E. R. 1 


Contract to redeem annuity—Whether 


Lysons (18 


Semble: (2) although he 


7 
185. 


oa included.]|—MILWARD v. 
6), Donnelly, 51; 47 E. R. 220, 


8052c. ——- Annuity not redeemed by grantor.|— 
Upon the execution of a mtge. from A. to B. 
to secure an annuity, B. insured A.’s life, & 
wrote to A. a letter, stating that the policy 
was to be assigned to A. as soon as the 
annuity was redeemed & all arrears & 
expenses paid. A. died without having 
redeemed the annuity. B. paid all the 
premiums on the policy till A.’s death :— 
Held: 3B. was entitled to receive the policy 
money from the assurance co. & the bonuses 
payable in respect thereof.—BASHFORD v. 
CANN (1863), 83 Beav. 109; 9 L. T. 43; 11 
W. ht. 10387; 55 E.R. 808. 


Annotation :—Refd. Preston v. Neele (1879), 12 Ch. D. 760. 
8066. Add. Annotations :—Consd. Royal Exchange 


Agsce. v. Hope, [1926] Ch. 179. 
v. Wood (1928), 189 L. T. 250. 


Refd. Smith 


8091. Add. Citations :-—95 L. J. Ch. 196; 185 
‘, 374, 


8097. Add. Annotation :-—Generally, Refd. Trede- 


gar v. Harwood (1827), 44'T. L. R. 17. 


| 
| L. T. 3 
| 
| 


The grantor 





King's Regulations & Orders fur the 
Royal Canadian Air Force, effective 
Apr. 1, 1924, the insured was not fin the 
service of the Militia ; & even if it could 
be said that he was in the service of 
the Militia, he was not “in the activo 
service”? of it.—TORONTO GENERAL 
TRUST CoRPN. v. GREAT WEs8?t LIFE 
ASBURANCE Co., [1930] 1 W. W. R. 
881;2D. L. R. 770.—-CAN. 


PART IV. SECT. 18, SUB-SECT. 1.—A. 

6 i, ——- —— For mortgage—Sub- 

ee », CHAMBERLAIN, 

{1923} 2 D. L. R. 1033; $33 Man. L. R. 
81; 11923) 2 W. W. R. 99.—OCAN. 

oli. —— To non-preferred be 

’ Re MURPHY 


y.J— 
iP. K. 1), (1926] 4 D. L. B. 1136.— 
CAN. 


PART IV. SECT. 13, SUB-SECT. 1.-——E. 
m i, —— -——.}—Re BENJAMIN 
(1926), 69 O. L. R. 392.—CAN. 


18 


ne oe 


3104. Add. Citalion :~-134 L. T. 557. 
Add. Annotation :—Refd. Buerger v. New York 
Life Assce. (1927), 43 T. L. R. 601. 


8104a. --—- To unauthorised agent—Receipt forged 
—No discharge.|—EDMISTON  v. 
TEMPERANCE & GENERAL ASSURANCE Co., 
Lrp. (1929), 168 L. T. Jo. 70. 


policy ‘‘ then vested ”’ in him, | 3128. Add. Annolations :— Consd. Home & Colonial 
Insce. ve. London Guarantee & Accident Oo. 
(1928), 45 T. L. R. 184. 
Waring & Gillow, [1926] A. C. 670. 


Se eemeeaoeel 


SCOTTISH 


Refd. Jones v. 


PART IV. SECT. 14, SUB-SECT. 2.—B. 


ga. Deposit with insurers as 
collateral = security or advancea— 
Protected policies—Marshalling—Pro- 


tected fund primartly liahle.|—Re How- 


LAND $ aD HOLLAND (1928), 28 
Ss. R. N. Ss. a 369 P 45 N. Ss. WwW. . N, 
88.—AUS. 


PART IV. SECT. 15, SUB-SECT. 2. 


nf. Application for declaration 
as to—HWho may apply—Ontario Insur- 
ance Act, 1924, 3s. 154 (2). }-Re TURNER 
& CANADLAN ORDER OF FORESTERS, 
(1926) 4 D. L. R. 793; 49 0. L. R. 
348.—-CAN. 


sq. Production of grant of probate— 
Neceastty for. }—NATIONAL LIFE INSUR- 
ANCE Co. v. McCousBray, [1926] 2 
neat R,. 560 ;° 11926) 8S. C. R. 277.—- 





Vol. XXIX.—Insurance. 


Cases 3134a—3176. 


Part V.—Accident Insurance: Insurance against Liability 
for Accidents to Third Persons. 


8184a. Liability of broker for negligence—Fallure 
to inform insurer of alteration in business of 
assured.|—CooLrr, Lrp. v. Wine, Heats & 


Co. (1980), 47 T. L. R. 78. 


3139. Add. Annotation :—As to (2) Apld. News- 
holme v. Road Transport & General Insce. 


[1929] 2 K. B. 356. 


3141. Add. Annotation :—Apld. Roberts v. Anglo- 
Saxon Insce. Assocn. (1927), 96 L. J. K. B. 590. 

-———.}-—MorGaAN v. PROVINCIAL IN- 
SURANCE Co., Irn. (1931), 48 T. L. R. 52. 

8144. Add. Annotation :—As to (1) Apprvd. News- 

Transport & General 
Insce. Co., [1929] 2 K. B. 356. 

8148. Add. Annotation :-—Generally, Refd. Lake », 
Simmons (1926), 95 L. J. K. B. 586. 

8155. Add. Annotation :-—-Refd. Rowett, Leaky v. 
Scottish Provident Institution (1926), 05 


3141a. 





holme Bros. v. Road 


L. J. Ch. 484. 
3157a. 
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PART V. SECT. 1, SUB-SECT. 4.—A. 

3149 sv. aging’? in 
hazardous at eves Olas ated act form- 
ing part of hazardous occupation. }— 
DOMINION OF CANADA GUARANTER & 
ACCIDENT INsuk. Co. v. MAHONEY 





(Can.), [1929] 4 D. L. RR. 8233 affd., 
[1930] S. C. RR. 123.-—CAN. 
8158 iv. ——--.]-— MACGINN v. FI- 


DELITY & CASUALTY CO. OF NEW 
YORK, [1928] 3 D. L. R. 814.—CAN. 

m Injury self-inflicted.) -- 
BULLAB ot. EMPIRE LIFE [INSURANCE 
M., [1938114 D. L. BR. 442. CAN, 

at. Newspaper insurance—-I“inality of 
adjudication as to nert of kin.j— Held : 
it was condition precedent to pay. 
ment, that tho person claiming should 
produce the decision of the proprietors 
of the paper that he was the next of 
kin of deceased.~-LAW v. NEWNEs, 
soon 21 RR. (Ct. of Sess.) 1027.— 


{aces 
° 


BV. —--—-,J—-Where deceased 
left three brotbers & a sister, & the 
editor adjudged the sister next of kin 
& paid the money to her :—Held: 
the brothers had no right to share In 
the sum so paid.—HuUNTER v. HUNTER 
(1904), 7 F. (Ct. of Sess.) 136.--SCOT. 

sw. Condition against second insur- 
ance-—-Life insurance policy providing 
for partial prepayment for disability. |— 
SouTH Britisn INsuraANCE Co., LTp. 
te. WILLIAM BARCLAY Nicon, [1928] 
S.R. Q. 53; 22 Q. J. P. 1.—AUS. 

ex. Flusband d& wife covered—Both 
killed in same accident--Whether lia- 
bility limited.J—A policy of assurance, 
whereby the assurer indemnified the 
assured against certain risks with 
respect to his motor car & accidents 
aris out of use of the motor car, con- 
tained a clause reading : 
to owner. This policy covers the 
assured & the assured’s wife against 
Personal accidents occurring to them- 
selves while riding in, mounting, or 
dismounting from, any motor car 
the following extent, & subject to the 
limita as set forth :—(a) Death.—-The 
underwriters will pay to the assured’s 
exors., administrators or assigns the 
sum of £1,000 in the event of death.”’ 
The deceased & his wife were both 
killed in a_ collision between the 
assured’s motor car & a train :-—Held : 


**In charge of any vehicle.’’}—By 
a policy of insurance against 
accident the insurers undertook to pay £250 


— 


“* Accidents ; 


the risks assnred against were the ! 


| across a river on a ferry 


in case of death, ‘‘if the reader while a 
poo in a public thoroughfare be killed 
y accidental impact with a moving vehicle,” 


provided that ‘‘ the reader be not at the time 


of the accident in charge of any vehicle.”” An 
insured person, who’ was riding a bicycle, pot 


off at the foot of a hill, &, having pushed it. 


-——ATeld : 


3157b. 


some way, stopped to speak to another man 
& stood holding his bicycle, & an unattended 
motor-car came running down the hill « 
struck the oe person & caused his death : 
the 
bicycle, &, as the deceased man was “in 
charge of ”’ the bicyclo within those words in 
the policy, the insurers wero not liable.—- 
Harver v. Associratip NEWSPAPERS, LYD, 
(1927), 43 TT. Ta. I. 331. 

S. P. HANSFORD v. 
NEWSPAPER, Lp. (1928), 44 T. L. R. 349; 


word ‘ vehicle’? included a 


LONDON BPXPRESS 


72 Sol. Jo. 240. 


death by Scottish 
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death of the assured & his wife, but 
that the policy was limited in amount 
to one sum of #1,000.—Re Oatre, 
PUBLIC TRUSTEE v. Hoon, 
S. A. S. R. 220.—AUS. 


sy. Defence to claim hy inaured--- 
Breach of law.) -~Av insured under an 
accident. insurance policy accidentally 
dilechan psd 
with the cesult that the foot had to 
be amnputas :d. 


hat the acallent occurred while the 
{insured was breaking the Jaw by 
hunting & shooting ducks out of season 
in violation of Migratory Birds Con- 
vention Act (Dom.) & Game Act, 1924 
(Sask.), & by carrying a loaded shot- 

m in on automobile contrary to the 
atter Act :--Held: while the inaured 
may have hunted ducks during the 
day of the accideut, he was not in 
the act of doing ao when he shot hiimn- 
self, the hunting being then over & 
whandoned;: the evidence was in- 
sufficient to justify a finding that tho 
run owas) being carried loaded = in 
he automobile.--WESYTERN FINANCE 
Corpepn,, Urn. t. LONDON & LANCAALIERE 
GUARANTEE & ACCIDENT Co. OF 
CANADA, [1928] 3 D. L. li. 5025 [1928) 
2W. W. i. 45).--CAN, 


sz. Dreuth due to * disablement" of 
car— Death by drowning.|-- A policy of 
accident insurance  coverec death 
** guatained by the wrecking or dils- 
ablomeut of any privately owned 
automobile .... in which the jasurod 
is riding or driving, or is accidentally 
thrown from within such wrecked or 
disabled antomobile.”” A clause of 
the general conaultions provided that 
the insurance did not cover “ injuries 
fatal or unfatel of which there shall be 
no visible inarks or contusion on the 
exterior of the body at the place of 
injury.”” A motor car which the 
insured waa driving had been brought 
& when the 
insured, who had taken his seat in it, 
started it ip order to drive off the ferry 
it backed off the forry into the water. 
The assured & the other occupants 
were able to cliinb on to the roof of the 
car, but the ear, after drifting some 
distance, weunt to the bottem & the 
insured was drowned. There waa no 
evidence of the cause of the backing of 
the car. The judge dismissed the 
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[1927] ° 
' should he allowed. NEwcon vo TOMI 


a shot-zun into hls foot | 


“Vo an action on the : 
pouley the inscvers set up the defence ; 


Meee wr ene ee a a er 


3176. Add. Annotation :---Refd. Rowett, Leaky v. 
Provident 
lL. J. Ch. 434. 


= Sete elie eee ees Nee Se ere mt ae pee 


Institution (1926), 95 


action. folding that the Insurod's 
death wre not die to the wrecking or 
disublement of tho car but to drown- 
ing. On appeals - Weld: the appeal 


Canaba (Altn.), 
vt: floeu] 3 


ASSURANCE Co. OF 
[9Z0; 2 DW ba Re 


W. OW. RR. Sou. > CAN. 


PART V. SECT. 1, SUB-SECT. 4.--B. 


3161 vio cre meee PILE | wan 
dusured with doft. co. under uw polley 
which provided, dater alia, that if he 
sustained tho loss of a foot, cansed 
directly & solely by violent, accidental, 
extornal & visible injury, he should be 
entitled to revoive £250, pale fable how- 
ever, to the condition that the policy 
did not cover injuries arising from 
provoked assault, tebting or breach of 
the poace. During a fumlly dispute 
pitf. was threatening his brother with 
an tron Dar, when he was designodly 
shot in the log by bis father, & an the 
result) of the Injury his foot had to 
be gainputated. Sho father was con- 
victed of unlawfully wounding -— 
Held: the tujury was accidental within 
the policy, bat that if was the result. 
of w provoked assault, & pitf.’s claim 
therefore fuflod.-—- GUuane v. SOUTHERN 
CROSS ASKURANCK ([o., Lip. (1927), 
30 W. A. L. BR. 65. AUS. 


3170 iii. ----- --~- .]-~BARNABY 0. 
UNION ARSURANCE SOCTETY, [LVS] 1 
D. L. R. 1002.—CAN. 


az, Injury caused by undawful uiound- 


” ing. J-—Pitth, was insured with deft. co. 


nnder a policy which provided (inter 
alia) that. if he sustained the loss of a 
foot, caused directly & solely by vivleut, 
acceldental, external, & visible Injury 
he should bo entitled to recetve £250 
subject, however, to the condition that 
the policy did uot cover injuries 
arising from provoked assault, fighting 
or breach of the peace. During a 
family bl ni pitf. was threatening his 
brother with an iron bar, when be was 
designediy shot in the leg by his 
father, & as the result of the injury his 
foot had to be amputated. Tho father 
was convicted of unlawfully wound- 
ing :-—-Held : the injury was accidental 
within the meaning of the policy, but 
it was the result of a provoked assault, 
& piltf.’5 claim therefore failed.— 
GRANT v. SOUTHERN CROSS ASSURANCE 
Co., LTD., {1928} W, A. li R. 65.—AUS. 


Cases 8194a—8202a. ENGLISH AND Empire Dicest SuPPLEMENT. 


- 83194a, —— ——.]—- James v. British GENERAL 
o., No, 3214a, post. 


3200. Add. Annotation :—Refd. Koskas v. Stan- 
dard Marine Insce. (1926), 42 T. L. R. 692. 


Condition against acting to detriment 
of insurer—Fallure to raise defence of 
diplomatic privilege—By order of diplomatic 
superior.]|—Deft., who was First Secretary 
of the Peruvian Legation, took out a policy 
of insurance against legal liability to members 
in connexion with the 
driving of his motor-car, the policy providing 


INSURANCE 


3202a. 





of the public 


negotiations & pro ad 
an action for personal 
& the latter served on the insurance co. @ 
third-party notice claiming an indemnity. 
An appearance without protest was entered 
in the action on behalf of deft., &, as the 
Peruvian Minister forbade deft. to raise the 
plea of diplomatic immunity, no such plea 
was inserted in the defence. 
a verdict for pltf. for damages, & the insurance 
co. repudiated liability on the ground that 
deft. had broken the conditions of the policy 
by insistin 


Pltf. brought 
uries against deft., 


The jury found 


that the plea of diplomatic 


that ‘‘the assured... shall not in any immunity should not be raised :—Held: the 
way act to the detriment or prejudice of the Sie i of diplomatic immunity was waived 
(insurance) co.’s interests,’’ & that ‘‘ the co. y the entry of appearance without protest, 


is entitled to take absolute control of all 


& as deft. was bound to obey the direction 





PART V. SECT. 1, SUB-SECT. 8. 


e. Kor “ Jicld: defts. were Ilable 
to pay indomnity for subsequent, fl- 
ness notwithstanding receipt ’’ read, 
‘Field: deft.'s Hubility upon the 
policy was Hiuited to one claim for ove 
necident.”’ 


PART V. SECT. 2, SUB-SECT. 2. 


n i. -——— ——— “ Business of farmer” 
—What ad ra v. GUARDIAN ASSUR- 
ANCE Co.,, LTD. & CRACKNELL & CRIMP, 
[1928] N. Z L. RR. 108.—N.Z. 


n fi. Notice to agent—Whether 
compliance uith condition in policy. |— 
In an antion against deft. co., pitf. 
claimed indemnity against a judgment 
recovered ugainat him by one Bb. on 
account of bodily injuries sustained 
by Ib. as the result of (he operation ¢ 
pitt.’s motor car. The action was 
sased upon a provision in the policy 
insuring pltf. against legal MubLity 
for bodily injurles sustained by any 
one in respect of the operation of his 
car. The defence relied upon pltf.’s 
fallure to givo written notice to the co, 
in the manner required by the policy. 
Pitf. had notifled doft. co.’s agent. on 
the -day following the accident by 
exhibiting to him the lettor from the 
injured party's solr. threatening action 
unless the compensation claimed was 
pald.  lvidence was given to show that. 
on previous occasions verbal notice 
was given to the agent, & notices so 
pe were recognised & acted upon 

yY payment of claims :— Held: the 
agent was authorised to act for the co. 
notwithstanding the provision in the 
policy requiring the insured promptly 
to give written notice to the co.; 
vorbal notice given was sufficient within 
the meaning of the contract & the 
defence of absence of written notice 
falled.-—-DUNPHY v. SCOTTIBH MRTRO- 
POLITAN Ass'CE Co., [1928] 1D. L. RR. 
420; 49 N.S. RR. 476.--CAN, 

aw. J/naurer interfering in litigation— 
Counterclaim asserted by insurer’s 
solicitors. F-- MALLET? v LUMBERMEN’S 
MurvuaL Casuatry Co., (1928) 8 
D. L. h, 150.—-CAN, 





sx. Liability to third party—Effect | 


of release from tneured.)-- Pith. in an 
action brought under Insurance Act, 
1925, 8s. 24, had been injured by a 
motor car owned by AL. who was 
insured by deft. co. against ability for 
such injuries. Following the aceident 
the adjuster for the co. paid M. a sum 
of money, & she gave him a receipt, 
which the trial judge found to be a 
release of the co. from any furtber 
Hability to her arising out of the 
aocident. Pitf. sued M. & recovered, 
in default of defence a judgment for 
damages, but, being unable to obtain 
satisfaction thereof. brought this action 
against the oo. —Meld: the release 
Riven by M. barred pitf.’s action, since 
his right of action under the sect. was 
“subject to the same equities as the 
insurer would have if the judgment. had 


been salisfied.’-—-BaRLOW ov. MER- 
CHANTS CASUALTY INSURANCE Co. 


a. C.), {1929} 4 D. lL. KR. 701; 3 
. W. R. 724.-—CAN. 
Ve 


8 Accident caused 
of assured.)—Pitf. was injure 
which, with the ownor’s D ieahtracekr 
was boing driven by his daughter & 
pitf. recovered judgment aguiust her 
for dumnages. The owner was Insured 
under a policy in the usual form under 
which the liability of the co. extended 
to persons driving the car with the 
permission of the fnsured; & the co. 
took full charge of the defence of said 
action. The present action was 
brought under sect. 24 of Insurance 
Act, 1925, & judgment given for pltf. 
The co. appealed on the grounds: 
(a) that the daughter was pot insured 
under the policy; (b) as regards her 
the contract was void as a guming 
contract ; (c) as she could not recover 
pitf. could not; (d) the named insured 
did nol, as required by the terms of the 
py direct in writing to whom the 
ndecinnity payable to unnamed persons 
showd be applied :—Held: that the 
co. was not cutitled to succeed on any 
of the above grounds, & the appeal 
showd be disniissed.—VANDEPITTE v. 
PREFERRED ACCIDENT INSURANCE Co. 
or NEw YORK, [1930] 3 W. W. R. 1433 
4). L. R. 6545 varg., (1930) 2 D. L. R. 
562; 42 B.C, lt. 255, C. A.—-CAN. 


sz. Failure to pay supplementary 
eka areal We co. insured = D. 
under an indemnity policy against 
abilities resulting from Workmen's 
Compensation Act for a period of one 
year from Jan. 26, 1924. The pre- 
mium was bused upon the whole 
remuneration of the insured’s em- 
pluyous during the period of the policy 
as follows: «a * minimum ” premium 
& an “estimated premium” were 
shoe tea to be paid, & were in fact 
pald, in advance by the employer, &, 
at the expiry of the policy, an adjust- 
ment. was to be made so that a supple- 
mentary premium may then be due 
by the Insured or a reimbursement 
may be made by the co., according to 
the amount of wages arg by the 
insured during the Hfe of the policy ; 
but, in apy case, the * minimum ” 
prenuum was to bo retained by the co. 
On Aug. 2, 1924, an employee of D., L., 
Was injured, but a petition to sue the 
elnployer under the Act was served 
only on Jan. 28, 1925, &, on the same 
day, D. made an assignment in bkpcy. 
L. having been granted a tapas to 
sue the trustee, one G., obtained judg- 
ment for $5,300 & costs against the 
present resp. who had succeeded G. as 
trustee. On Jan. 27, 1925, one day 
after the expiry of the policy & one 
day prior to the service of the petition 
on D., an adjustment had been made 
as provided for in the policy & a supple- 
mentary premium of $1,020.58 was 
fee shown to be due by D. On 
Jan, 22, 1927, resp. sued Spplt: co. for 
the payment of $6,490, ing L.’a 
claim of $5,300 & the costs, under the 
judgment secured against resp. which 
he had not yet paid. Applt. co. re- 
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daughter 
by a car 


pudiated its Liability on the ground 
that the supplementary premium of 
$1,020.58 h not been paid by the 
insured :—J/eld: applt. co. was Hable 
for the amount claimed by the resp. 
Under the terms of the policy, the 
obligations of each party were not 
simultaneous & that of the insurer to 
indemnify was not made subject to 
the ob tion of the insured to pa. 
the supplementary premium. Applt.’s 
Hability was complete & absolute on 
the date of the accident, t.c. Aug. 2, 
1924; on that day, applt., having 
received all the premiums then due, 
became bound to pay to the employer 
the amount of the indemnity to 
awarded to the injured employee under 
the Workmen’s Compensation Act.— 
EMPLOYERS’ LIABLLITY ASSURANCE Co. 
v. LEFKAIVRE, [1030] S. © R. 1; 1 
dD. L. R. 689; 11°C. iB. R. 290; a9-» 
45 Que. K. B. 224; 10 C. B. BR. 559; 
agg., 30 Que. P. R. 214.—CAN. 


PART V. SECT. 2, SUB-SECT. 3. 


qi. ——- ——.]-—-Fltf., a workman 
employed by the M. Co., was injured, 
& obtained an award for compensation 
under Workmen's Compensation Act, 
1902. <At the date of the award the 
M. Co. wero being wound up. Pitt. 
alleged that the C. Co., were liable 
to indemnify the M. Co. against losses 
or liability under the award, & brought 
an action for a declaration that he had 
a first charge upon the money which 
the M. Co. were cntitlod to receive 
from the C. Co., & for an order for 
piuyment. The C, Co. admitted that 
ney had issued a policy which was 
valid & subsisting ut the date of pltf.’s 
injuries, by which they agreed to 
indemnify the M. Co. against loss for 
damages on account of bodily injuries 
sulYered within the period of the policy 
by any employee :-—d/eld ; pltf. had 
no status to maintain the action.— 
DISOURD1 v, SULLIVAN GROUP MINING 
Co. & MARYLAND CASUALTY Co. (1910), 
15 B. C. R. 305.-—CAN. 


q ii. .-}—The words ‘‘ Every 
such policy shall provide that the 
insurer shall, as well as the employer, 
be directly Hable to any worker insured 
under such policy &, in the event of his 
death, to his dependants, to pay the 
compensation for which an einployer 
is liable, & that the insurer shall be 
bound by, & subject to, any order, 
decision or award made fdgainst the 
employer of such worker under the 

rovisions of this Act,’’ appearing in 
Vorkers Compensation Act, 1926, 
s. 18 (3), mean that when compensa- 
tion has been assessed awarded 
against the employer, the insurer as 
well as the employer is Hable to pay it, 
& that the original proceedings for 
the establishment of the liability must 
be between the worker & his dependants 
on the one side, & the employer on the 
other.— DEVINE v. DEVINE & QUEENB- 
LAND INSURANCE Co., LTnp. (1928), 
28 8 R.N. 5. W. 603; 46 N.S. W. 
WwW. N. 140.—AUS, 








of his Minister there was no breach of the 
conditions of the policy, & deft. was entitled 
to the indemnity claimed.—DICKINSON vY. 
DEL Soar, [19380] 1K. B. 376; 99 L. J. K. B. 
162; 142 L. T. 66; 45 T. L. R. 637. 


$2038a. Insurer defending claim —~Claim not 
covered by policy—Repudiation—Estoppel.]—- 
ETCHELLS, CONGpON & Murr, Lro. v. EAGLE |; 
Stan & British Dominions INscr. Co., 
Lrp. (1928), 72 Sol. Jo. 242. 


$205. Add. Annotation :—Apld. Wales v. Iron 
Trades Be Assocn. (1928), 21 B. W. 








* e 


| 

3205a. S. P. WALES v. [IRON TRADES EMPLOYERS’ | 
ao Ip, (1928), 21 B. W. C. C. 316, ! 
tte® 
3205b. .}—A workman was | 
employed by a co., which went into liquida- | 
tion, & ceased to carry on business. The 
co. were insured at the time of an accident 
to the workman with an assocn., whose arts. 
formed the contract of insurance. By the 
arts. the assocn. undertook liability if com- 
pensation became payable for more than six 
months, so lorg as the insured co. remained 
a member of ~he assocn. Membership was 
to cease if the co. went into liquidation, or 
ceased to carry on business. The workman 
having applied for an award of weckly 
compensation as against both his employers 
& the assocn., on the ground that the rights 
of his employers against the assocn. had been 
transferred to him :—Held: on the contract, 








i 


the undertaking of liability by the assocn. 


after compensation had been paid for more 
than six months did not vest that liability 
once & for all, but merely indemnifi«d tihe co. 
during its continuance of membeorkip, & 
membership having ceased, the contract of 
insurance lapsed, & the assocn. was under ao 
liability to the workman.—HINDMARCH vw. 
CARTERTHORNE COLLIERY, Jvrp. & DURHAM 
COLLIERY OWNERS’ MUTUAL PROTECTION 
Assocn. (1928), 21 B. W. C. C. 44, C. A. 
Arann :—- Consd. I?e Bebside Coal Co. (1029), 45 T. 1. 1. 


8206. Add. Annotations :—Distd. Hindmarch v. 
Carterthorne Colliery Co. & Durham Colliery 
Owners’ Mutual Protection Assocn. (1928), 
21 B. W. C. C. 44. Consd. Wales v. Iron 
Trades Employers’ Assocn. (1928), 21 B. W. 
C. C. 316. 

3210. Add. Cilation :---95 L. J. K. B. 25. 

Add. Annotations :-—-As to (1) Distd. Hind- 
march »v. Carterthorne Colliery Co. & Durham 

, Colliery Owners’ Mutual Protection Assocn. 
(1928),21 B. W.C. C. 44. Generally, Consd. 
Wales v. Iron Trades Employers’ Assocn. 
(1928), 21 B. W. C. C. 316. 

$212a. —--- Liability of insurer must exist—At 
date of winding-up.|}--— Held: Workmen’s 
Compensation Act, 1925 (c. 84), 8. 7, applied 
only where at the date of the winding-up 
there was some liability of insurers, the 
benefit from which was capable of being 
transferred to the workmen, & it could not 
apply to a case where the liability had come 
to an end before that date.—He BEBSIDE 
Coat Co., Lp. (1929), 45 T. L. R. 327; 22 
B. W. C. C. 239. 

Annotation :—Apld. Re Burradon & Coxlodge Coal Co., | 

Martin’e Bank, Ltd. cv. The Co, (1930), 23 B. W.C. C. 7. 


3212b. At time of appointment of | 


receiver for debenture-holders.}---A colliery . 


a a a ee 


ea et ee ee ne ee 








Vol. XXIX.—Insurance. Cases 3202a—3214a. 


co. entered into a contract with insurers in 
respect of liability under Workmen’s Com- 
pensation Acts by becoming a member of an 
owners’ mutual protection association. Under 
the arts. of assocn. power was given to make 
calls on members in order to meet claims & 
current expenses; if a call were not paid 
before the date fixed the contract of in- 
surance was to expire fifteen days after such 
date. On June 12, 1928, calls were made, 
& the co. having failed to pay on June 27, 
being the date fixed, its contract of insurance 
expired, in accordance with the arts. of 
assocn., fifteen days after the failure to pay. 
The co. had issued a debenture to a bank 
secured by a fixed & floating charge, & under 
the powers in the debenture the bank, on 
Oct. 13, 1928, appointed a receiver. In a 
debenture-holders’ action brought by the 
bank the ct. appointed the same person 
receiver & manager. The bank took out a 
summons to decide whether in view of the 
contract made with insurers workmen claim- 
ing under the Act were preferential creditors 
or not :—Held: the material date was that 
of the appointment of the receiver (viz.), 
Oct. 13, 1928, & as the contract: with insurers 
had expired before that date, it could not 
operate to deprive the workmen of their 
preferential rights.—-He Burrapon & Cox- 
LODGE Coan Co., Lirp., MARTIN’S BANK, 
Lrp. v. Turk COMPANY (1930), 23 B. W. C. C. 
7,0. A. 

8213a. S. P. WALES v. IRON 'TRaDES IIMPLOYERS’ 
rat tines Lrp. (1928), 21 B. W. OC. OG. 316, 


3214. Add. Annotations :-- 48 to (1) Folld. James 
wv. British General Insee., (1927) 2 K. B. 311. 
As to (3) Folld. James v. British General 
Insce., [1927] 2 K. B. 32). 


3214a. -——.- ——..|---A policy of insurance pro- 
vided that the insurance co. would indemnify 
the assured against alf sums which he might 
be tevally liable to pay for damages or 
compensation to any person for accidental 
bodily injury or accidental damage to 
property where such injury or damage was 
caused by the driving of the insured’s motor 
car, including aw costs when incurred with 
the consent of the co. While the insured 
was driving his inotor car a collision took 
place between it & a motor cycle, the result 
being that. the driver of the Jatter vehicle 
was injured, a passepger thereon was killed, 
& both vehicles were damaged. At the time 
of the collision the insured was drunk through 
his own unpremeditated folly. ‘he insured 
was convicted of the manslaughter of the 
deceased passenger. The injured driver 
brought an action for personal injuries against 
the insured, in which he was awarded damages 
& costs, & the insured incurred costs. The 
insured also incurred costs ip repairing 
the vehicles, in attending an inquest on 
deceased, & in defending himself in the 
police ct. proceedings before his trial. In 
an action by the insured against the co. for 
indemnity against these damages & costs :—- 
Held: (1) the policy covered liabilities of 
the insured for accidenta] bodily injury to 
any person or accidental damage to property 
caused by his negligence, even though grogs 
& attended by criminal consequences ; (2) the 
policy, by covering these liabilities, was not 
void as against public policy, & the insured 


2] 


Cases $214a—3217b. ENGLisH anD Empire Dicest SUPPLEMENT. 


was entitled to the indemnity which he 
British GENERAL In- 
SURANCE Co., [1927] 2 K. B. 811; 


claimed.—JAMEB v. 


K. B. 729 ; 
71 Sol. Jo. 278. 


$21 6a. haat 





—JAMES Vv. 
Co., No, 8214a, ante. 





dition 6. 


friends or relatives of the insured is con- 
ditional upon such friend or relative being 
a licensed & competent driver & not being 
insured under any other policy. 


10. 


See naar a mre tame 
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PART V. SECT. 2, SUB-SECT. 4 


3217 i. Motor driven by relation of 
assured — With assured’s uuthorily.-— 
An aceldent occurred while a motor 
car was being driven by C., a duly 
licensed driver. The car belonged to 
().’8 wife & was being porte with hor 
ermnission. Judgmont was recovered 
ay the injured party against C., but 
was unsatistied :--Z/eld 2: C,. war “a 
erson insured against liability for 
njury or dainage to persons or property 
of others within Ontario Insurance Act, 
1927, 8. 85 (1), & pltfs. were entitled to 
recover from the insurance co. the 
amount of the unsatisfied judgment. 
obtained ugainst C.-—- SCHOENFELD $v. 
Por AUTOMOBILE & ACcIpENT IN- 
BURANCE Co., [1930] 2D. L. R. 1; 65 
oO. I. RR. 29.---CAN. 


ri. ------ Notice —- Sufficiency of.)-- 
W bere notice by an insured under a 
policy of automobile insurance that a 
elatun for damages had been made upon 
it was given, through {its solrs., to the 
insurer’s agents five days after the 
insured received the claim :—Held: 

the notice had been given ‘ promptly ” 
within the meaning yi statutory con- 
dition 8, sched. D, & the notice in 
question was one of the accident as 
well as of the claim, &, if not perfect, 
was iinperfect. so that sect. 258, em- 
owerilng the ct. to relieve from the 
orfeiture or Seis of, a policy 
where there has been “ imperfect com- 
pliance ”’ as to anything to be doue by 
the insured, was applicable.— NortTH 
LETHBDRIDGE GARAGE, LTD. o. Conn- 


NENTAL  CABUALTY_ i +» 131930) 1 
W,. W. RR. 491; . R. 835; 2! 
Alta. I. RK. 300: Pont (13D) { 


W. W. RR. 37.—CAN. 


ci. ~J—A olause in an insurance 
policy was as follows: ‘“ No lability 
at tt 1 to oe 00: under t 
r0licy reapect of any loss, damage, 
or labllity occurring while an motor- 
ated iP coeueenon hated which in- 
ge under this policy 
hi “with the dn wledgo and/or consent 
of th or of any n to 
ery lentes is gran by this 
policy, driven by or is in charge 
of any person under the influence of 
liquor *’ :—Held: the clause oxempted 
the co. from liability when the motor 





; 
| 
E 


137 L. T. 156; 43 T. L. R. 354 ; 


-|—JAMES v. BRITISH GENERAL 
INSURANCE Co., No. 3214a, ante. 


3216b. Protection against criminal consequences. 
BRITISH GENERAL INSURANCE 


Actual driver also insured— 
Ratable contribution.]—G. took out with the 
M. co. a motor car insurance policy covering 
himself & any friend driving with G.’s 
consent, & providing as following: ‘‘ Con- 
The extension of the in emnity to 

{ 


If at the happening of any accident, 
injury, damage, or loss covered by this 
policy there shall be subsisting any other 
insurance or indemnity of any nature what- 
ever covering same, whether effected by 
insured or by any other person, then the co. 
shall not be liable to pay or contribute | 
towards any such damage or loss more than 
a ratable proportion of any sum payable in 
respect thereof for an nina 


| 
| 
| 


96 L. J. 
sonal! 


brother-in-law, took out with the G. co. 

similar policy, providing that ‘' insured will 
also be indemnified hereunder while 
driving a car not belonging to 


im 


provided that there is no other EasitAnce! in 


Condition 





L., G.’s. 


FN ee he ee OE of Nel ee Se ee 


vehicle was being driven by insured 
himself whilst under the influence of 
liquor.— JURY v. NORTH ISLAND MOTOR 
UNION MuUrvaL INSOK. Co., [1930] 
rs 4. Ll. R. 562.— 


ii. ** Collision with another 
object mr. Shoulder of bridge.|---AUSTIN 
Vv, JORDAN, eagle D.L. 1 292.—-CAN. 


c ili. — --- - - Objects hurled at cur 


by explosion. i SANFORD v. CANADIAN | 


KIRK INSURANCE Co., (1931) 3 W.W. RR. 
416.-—CAN. 


By. Conditions of policy——Breach by | 


tnaured — Waiver.|—Where conditions 
of a policy of insurance against liability 
| imposed b A law on the insured for 
injuries suffered by another person are 
that the insured ‘ shall not voluntarily 
assume any liability ’’ & ‘* shall co- 
operate with the insurer, except in a 
pecuniary way, in all matters which 
the ineurer deems necessary in the 
defence of any action,’’? & the solr. 
for the insurance CO., after undertaking 
the defence of an action brought by an 
injured person against the insured, 
learns that the latter has broken said 
conditions, but, nevertheless, elects to 
continue to defend the action, the 
insurance co., is precluded from raising 
the defence to an action against it on 
tho policy that the policy was avoided 


by said breach.—CADEDDU v. aoe NT 
RoYAL ASSURANCK Co., [1 929] 2 
Db. L. R. 867; 8 W. Ww. Tr. 161 * 41 
B.C. RR. 110. ~—CAN. 


sf. ---— --—- ---—~,J--ENGLAND t. 
DOMINION OF CANADA GENERAL IN- 
SE Ve Co., 119381) 3 D. L. R. 489.-- 


a. - Effect-—Assured cannoi 
recover amount of j ent recovered 
ee him.}- OBERG vt. MERCHANTS 

ASUALTY ence Sart Jee 2 
D. L. R. 156; 42 B.C. R. 317.—-CAN. 


sa. Omission of statutory peer bk 
Effect of.}—When a contract of in- 
surance is one to which Part IV. of 
Alberta Insurance Act, 1926, applies, 
t.e. a contract ein Alberta for other 
than life, aeaident or sickness insurance, 
& the insurer has negiected to incor- 
porete in or with the policy the statu- 

ory conditions, with such variations 
or eqgptetent 7 any. as he desires to 


de such con- 
ditions ee be leas of 


owe 


respect of such other car whereby 
may be indemnified,’’ & that ‘‘ if at the time 
of the occurrence of any accident, loss or 
damage there shall be an 
or insurance subsisting whether effected by 
insured or by any other person the corpn. 
shall not be liable to pay or contribute more 
than a ratable proportion of any sums payable 
in respect of such accident loss or damage.” 

While Il. was driving G.’s car with G.’s con- 
sent it had a collision, & L. had to pay damages. 
G., as trustee for L., claimed against the M. 
co., & L. on his own behalf claimed against 
the G. co. :—Held: in each policy the pro- 
vision as to ratable contribution qualified 
the preceding clause, & each co. was liable to 
pay claimants half the amount claimed.— 
GALE v. Motor UNION INSURANCE Co., LTD., 
Loyst v. GENERAL ACCIDENT Fire & LIFE 
ASSURANCE CoRPN., LTD., [1928] 1 K. B. 
359; 96 L. J. K. B. 199; 188 L. T. 712; 438 
T. L. R. 15; 70 Sol. Jo. 1140. 


3217b. Action by repairer against insurers for 
ht of insurers to be subrogated 
to owner’s saad cent ere an 


repairs—Rig 


ee ne ee 


insured 


other indemnity 


ES at alee e d e  oo vhm ew ermmmenomnee 





by him to the prejudice of the insured 
or any beneficiary, but. the statutory 
conditions would apply when for the 
benetit of the latter.—NorTH L»ETH- 
BRIDGE GARAGE, LTD. v. CONTINENTAL 
CASUALTY Co., atv 1 OW. W. RR. 491; 
2D. L. R. 835; 24 Alta. ee R. 390; 
revag., 11930) 1 we w. Nt. 37.—CAN. 


sb. Construction of Insurance Act, 
Rk. S. O. 1927, & 85.)}-—Pltf. had been 
injured by S8.’s automobile & had 
recovered judgment for damages & 
costs against S. & issued execution 
which was SSEiaied: unsatisfied. Pltf., 
under Insurance Act, HK. S. OQ. 1927 
(c. 222), 8. 85, sucd deft., which had 
insured 8S. against Hability for injury to 
another, for the amount of her judg- 
mont :-—Held: the right of action 
given by 5s. 85 js slinply a right to sue 
on the policy in the place & stcad of 
the insured;  pltf. must establish 
Hability on the policy against tbe 
insurer in the same manner & to the 
Bane extent as if the action had been 
brought by the insured; & tbe facts, 


required to be established as part of 
pitf.’s case, that the bodily ury to 
another, insured against, h been 


inflicted by the insured’s automobile, 
& that the insured was legally Hable in 
damages to pltf. for the Injury, 5 oe 
established as against the ins 

the production of the fuleantenit 
obtained by pltf. aguinst the insured. 
But in the present case deft., by reason 
of an admission at the trial, Was pre- 
cluded = from ageey i ‘that ‘the 
Hinbility of S. to pitf. had not been 
ostablished by roduction of the 


ju ent S.—CoNTINENTAL 
CARUALTY » vw. Yorks, [1930] 
Focsce ot preer rae are hed 
{1929} 3 . L. R. 662 64 0. L. 
109. Ol AN 


sm. Notice of cancellation—M eaning 
of “registered mail co cece regis- 
tered = mail.j— CLAPP TRAVELLERS’ 
INDEMNITY Co. - (1931) 3D. L. R. 505. 


te 
° 


eee Compans Hable for accident by 
used with designated ireailer— 
““ecident while used with 


trailer & another—No  Uabdility.}— 
Boyce vo. Norwics UNION 
INSURANCE SOOLETY, {1931} 4 D. L. R. 


117.—CAN. 


action by the repairer of a motor car against 
an insurance co. for repairs executed at their 
request, the co. contended that they were 
entitled to set-off, on the principle of sub- 
rogation, the claims of the assured, the 
owner of the car, against the repairer, who 
had been driving the car on the occasion of 
a collision. The insurance cd. had com- 
menced an action, in the name of the owner, 
against the repairer for the damage done to 
the car by his negligent driving, but, at the 
date of the commencement of the action 
by the repairer, certain claims of the assured 
under the policy in regard to third party risks, 
etc., were still unsettled :—Held: the fact 
that these claims were then unsettled pre- 


a a a re et A A Se ANNES 


vented the insurance co. from being sub- | 
rogated to the owner’s rights against the | 


repairer, & the co. were not entitled to rely | 
on these as a set-off to the repairer’s claim.—. | 


PaGE v. ScorrisH INSURANCE CORPN., 
FORSTER v. PAGE (1929), 98 L. J. K. B. 808 ; 
140 L. T. 671; 45 T. I. R. 250; 73 Sol. Jo. 
157; 84 Com. Cas. 236, C. A. 


8217c. Condition as to efficient condition of 


3217d. Policy covering any car used ‘* instead of | 





$280 jii. S. P. Vicrory v. Sas- |. 
KATCHEWAN GUARANTEE & FIDELITY | 
-» LTD., {1927) 3D. L. R. 647 ; (1927) 


Co 


2W. W. 
varied, {1928) 2 D. L. BR. 829; (1928) | 
s. Cc. R, 264.~-CAN. : 


PART VI. SECT. 8. | Crry oF HALiFax, 
$3233 iii. : ——-,J— ! 21203 (1927) 8. C. 
RupaLt MUNICIPALITY OF ENFIELD v. | 
LOnbdo 


E 
Lrp. 26) . 
11926} 2 W. . R. 737.—CAN. 


vehicle.|—The claimants were the holders of 
a policy by which resp. co. had undertaken 
liability for darnage caused by or to a motor 
car. The policy contained a condition that 
‘‘ the insured shall take all reasonable steps 
to maintain such vehicle in efficient con- 
dition.”’ & it provided that the observation 
of the conditions should be a _ condition 
precedent to the liability of the co. The 
claimants removed the foot-brake from the 
vehicle, leaving only a hand-brake, & in this 
state of affairs the vehicle caused damage, 


ee ne ee a nr ee ee 


& was itself damaged, in an accideni, but the | 


exact cause of the accident could wet be 
ascertained :—Held: the condition was o. 


condition precedent, & as it had been broken : 


the co. was not liable on the policy.—- 
Jones & JAMES v. PROVINCIAL INSURANCE 
Co., Lrp. (1929), 46 T. Iu. R. 71. 


the insured car ’’---Jnsured car sold-.--Whether 
new car covered.|:—Defts. contracted 


-- — 2 


by a: 


policy of insurance to indemnify the pltf. . 


against ‘‘ all sums which the assured shall 
become legally liable to pay as compensation 
for... bodily injury ... caused to 
person or persons by a motor-car deseribed 
in the sched. hereto.”’ The car was therein- 
after referred to as the “‘ insured car.”’ 


any | 


The . 


policy further provided that “ this insurance - 
shall cover the legal liability as aforesaid of | 
the assured in respect of the use by the: 


assured of any motor-car, other than # hired 


car, provided that such car is at the time | 
of the accident being used instead of the : 


er eee aT Se eee Se meee ss tree 


PART VI. SECT. 1. 


. Gray CLAIMS 


263; 37 Man. L 


3243 i. 
' within twelve 


Rk. 577; 21 Sask. L. R. 551: | 


N GUARANTRE & ACCIDENT Co.,, 
(Sask.), (19 4 D. 


so. Misrcpresentation.}—On appeal 
from a judgment in favour of pltf. 
bond :---Held 


| 
L. R. 37; ' an action on a fidelity eld : 
| his application 


the answers by pitf. in 


23 


Tt. 76; rered., . 
8} 1 W.W.R, 


Vol. XXIX.—Insurance. Cases 8217b—382172. 


insured car.”’ Pltf. sold the insured car & 
bought a new car of a similar type. While 
pitf. was using the new car an accident 
occurred, causing personal injury to a third 
person, & pitf. referred the claim to defts., 
who repudiated liability on the grounds that 
pltf. was not using the new car ‘ instead of ”’ 
the old one & that when the insured car was 
sold the insurance ceased. In an action for a 
declaration that defts. were liable to in- 
demnify pltf. against the claim :-—Held: the 
policy must be read as if, after the words 
“instead of the insured car,’ there were a 
proviso that the insured person should at 
the time of the accident have an insurable 
interest in the insured car, &, as he had at 
that time no insurable interest therein, the 
action failed.—ROGERSON v. SCOTTISH AU'TO- 
MOBILE & GENERAL INSURANCE Co., LYp.. 
(1030), 144 1. T. 400; 47 T. 1. R. 405 74 
Sol. Jo. 802 3 86 Com. Cas. 189, C. A.; affd., 
48 'T. lh. R. 17; 76 Sol. Jo. 724, H. th. 


3217e. Two policies Condition in each policy 


exempting insurers if insured covered by 
another policy—Effect.]---WipprEnn v. RoAD 
TRANSPORT & GENERAT INSURANCE Co., 
Lp, (1931), 48 T. i. R. 593 75 Sol. Jo. 852. 


$217f. Effect of non-disclosure---Previous theft of 





car. |}—Pltf. insured a motor car against loss, 
the policy providing that the proposal should 
be incorporated in the contract. The pro- 
posal, which was sinned by pltl., concluded 
with the declaration: ‘ol hereby declare 
that the above motor car is my own sole 
property & that all the particulars stated 
above are true, & that no facts have been 
omitted or any information withheld with 
which the underwriters should be acquainted. 
I further agree that this declaration shall be 
the basis of the contract between — us.” 
Among the questions contained in the pro- 
posal form was the following: ‘' Flow many 
accidents or losses have arisen during the 
past three years in connection with this or 
any other motor vehicle owned or driven by 
you or your driver?” Pitf. in his answers 
did not disclose the fact that within three 
years he had had another car which on three 
occasions was abstracted or stolen, but on 
each occasion was recovered a few hours 
later. The insured car was stolen & pltf, 
sued the underwriters :~ Meld: the undis- 
closed information was material & therefore 
the action failed.---PAnitA ov. Lie rmiiiktinaron 
(1931), 47 T. lL R. 4653; 76 Sol. Jo. 542. 

Duty not to inform jury of insurance. |-.- 
Sec NEGLIGENCE, Vol. XXXVI., p. 127, 
No. 842, & Supp. 

Compulsory third party insurance. |-— See 
Road Traffic Act, 19380 (¢. 43), as. $5-44. 


ee ee ee ee ee eee’ 


3233 iv, ~-—— ee forthe insurances, ts to the salary of the 

BUREAU, 
CANADIAN SURETY Cu. (No. 2), (1927) ° of 
3.W. W. R. 1:37 Man. L. 
[1928} 1D. L. .677 3192 
. R. 235.-—CAN. 


Embezzlement—Committed 
prior to notice of 
| Giscervery-—W hat amounts to.}—LONDON 
| GUARANTRE & ACCIDENT Co., Lip. v, 

{1927} 1 D. L. R. 
Rt. 165.-—CAN. 


Lrp. ov». ; bonded employee & ag to the system 

eheck oor supervision oof  pltf.'s 
accounts were untrue in fact & matertal 
mispresentationa which induced deft. 
to enter into the contract; &, more- 
over, that, eince the truth of said 
answers, & the maintenance of the 
system Of aecounting & of componsa- 
tiov of the employee were, under the 
couditions of the bend, conditions 
precedent to plii.*s right of recovery, 
pltf..s failure ts comply therewith 
rendered the bond vold ab inilia.-- 
MCCAMMON v. ALLIANCE ASHURANGCK 


in 
, Co. LTD., [1931] 2 Ww. W. RK. B2h.-~- 
CAN. 


Cases $8252—8279a. ENGLISH AND Emptre Digest SUPPLEMENT. 


Part Vil.—lInsurance against Burglary and Theft. 


38252. Add. Citations :—affd., [1927] A. C. 140; | 
136 L. T. 2683; 48 IT. L. R. 46; 70 Sol. Jo. 
1111; 32 Com. Cas. 62, H. L. 


Add. Annotation :—Refd. Farra v. IHethering- | 


ton (1931), 47 'T. L. BR. 465. 


3256. Add. Annotation :—Refd. Lake v. Simmons 


(1926), 95 L. J. K. B. 586. 


3257. Add. Annotation :—-Generally, Refd. Jake v. 
Simmons (1926), 95 L. J. K. B. 586. | 
8258. Add Citations :-—-revsd., [1926] 2 K. B. 61; | 
95 L. J. K. B. 586; 185 L. T.129; 42 T.L. BR. | 
31 Com. Cas. 27], 
revad., [1927] A.C. 487; 961. J. K. B. 
621; 137 1. T. 233; 43'T. L. R. 417; 71 Sol. 
Jo. 369; 33 Com. Cas. 16, LI. L. 
38260a. ‘‘ Dishonesty ’’-—Discounting bills of ex- 
subsequently dishonoured.] — VItf. 
was insured by two policies, subscribed by 


425; 
C.A.; 


70 Sol. Jo. 584; 


change 





Nd. 


deft., against loss or deprivation of bills of 
exchange through theft & any other loss 
whatsoever through theft or other dishonesty. 
During-the currency of the policies pltf. was 
induced by false representations to discount 
certain bills of exchange. 
honoured, & pltf. brought an action on the 
»olicies on the ground that he had suffered a 
ee through having dealt in the bills. 

contended that the above provision in the 
policies only covered accidental loss of docu- 
ments or physical deprivation of the pos- 
session of documents :—Held;: 
was caused by dishonesty within the policy.— 
WASSERMAN v. BLACKBURN (1926), 43 T. L. R. 


The bills were dis- 


Deft. 


pitf.’s loss 


3269. Add. Annotation :—-Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. 


Part Vill.—Other Kinds of Insurance. 





32792. 


sengers. 





PART VII. SECT. 1. 

_ 8248 i. Commencement of risk—-Cover- 
ing note issued by broker— Logs before 
issue of policy—-Lroker not liable as 
insurer.) —Brorr v, BENNIt S. COMIN 
& SON (N.S. W.), LT. NE 27 
S ik. N.S. W. 293 44 NS. WLW. 
41.—-AUS. 


PART VII. SECT. 2. 


sa. Rurglary from “ safe or vault 
described in schedule.’’} -- Where money 
stolen by burglars was, at the tile of 
the burglary, in a vault so deseribed, 
but was not in the safe In the vault: — 
Held: the assurance was not. contined 
to money in the safe.—Woopwakb’s, 
Lrp. vw. UNTrRD STATES FrpeLiry & 
GQUARANTKE Co., [1927] 2 D. TL. RK. 126 | 


11927) 1 W. WW. R. 529; 38 B.C. R. 
171. CAN. 
sb. * Visible auirka of force & 


violence made by a tool.’"|---A poliey of 
burglary insurance 
demnity against loss ocoasioned oe 
felonious entry by ‘“ actual force & 
violonee ’ of which force & violonce 


‘**there shall be visible marks mado | 


upon the preniuses at the place of such 
entry by tools, ete.” The visible mark 
upon the premisos in question was a 
hole in the wire netting of a window 
sorveon which was rusty, but intact 
before the ontry, & through which it 
was adiuitted the burglar had entered. 
A sinall piece of wood witli rust. marks 
on it was fuund outside the windaw :-- - 
Held: the trial judge was justified in 
inferring, as he did, 


provided for in- | 


To be used only for commercial | 
travelling— Damaged whilst carrying pas- 
-- Held: w statement in a proposal 
form that a motor car was to be used only 


| 
| 


that forea & | 


Violence had beon used to effect the | 


ontry, & that tho visible mark thereof 
had been made by a too! of some sort. 
A stick used to break the wire netting 
of wa scroen_is a “ touol’’ within the 
meaning of the policy.-—MULLETT »v. 
UNITED STATRS FIDELITY & GUARANTY 
Ca., (1929]3 D. L. KR. 140: 2W. WLR. 
146; 41 B.C. R. 81.---CAN. 


sc. ** Evrcluding infidelity ’’—Effect of 
theft by director or servant of company. | 
—The expression ‘excluding = infi- 
delity ’’’ in’ an insurance policy in- 
demnifying a co., against the logs of 
monoeya while locked up in a safe in 
specified premises excludes a theft of 
the money by any director of the co., 





reenn — 


ag also theft) by a servant. of tho co. 
who owes o duty of faithfulness to the 
Go. in respect of its moneys.—- FRENCH 
HAIRDRESSING SALOONS, LTD. tv. 
NATIONAL EMPLOY ERS MUTUAL 
CHENERAL TNACK. ASSOON., LTD., [1931] 
App. D. 60.-- S. AF. 


PART VIII. 

di, —--— ——-- Racchorac.)-- RAMSAY 
yo HARTFORD Livis Stock INSURANCEH 
Yo., [L980] 2°. L. WR. &05.--—CAN. 

gi. ——- Misstatements in proposal— 
What amount to.j--A motor vehicle 
in the possession of the purchaser 
under a hire-purchase agreement Was 
destroyed by fire. An action was 
brought by the two parties to the hire- 
tras yar agreement under a policy 
ssued in the mames of both parties. 
Dofts. pleaded that all bonefit. under the 
policy had been forfeited through 
tiisstatements in the proposal. Tho 
proposal began ‘ Iwo, the under- 
signed desire to Insure ous motor 
vehicle.”” After the words ‘ owner’s 
full name,” was writton the numes of 
both pitfs. ‘* for their respective rights 
& interests.” The question ‘ Have 
‘ou evor made a claim against any 
hisntaiice co.”? Was unswered * No.”’ 
The proposal was signed by only one 
pitf, Although pitt. who signed the 
preposal had uever made a Claim, the 
other had done 60 :---Held: @ On- 


| git, on the ground that tho evidence 


roved the plea, should be set aside.— 


| 
| 
| 


IKYERS & PADDINGTON MvuTOR SER- ; 


vier, Lp. e Datgery & Co,, LTp. 
(1926), 20 S. R. N.S. W. 195; 43 
N.S. W. W. N. 39.—-AUS. 

g ii. .J-—-A preposal 
for the insurance of a motor car.con- 
tained the question, ‘* Has any proposal 
for insurance, or any policy ever been 
withdrawn, declined or cancelled ? ”’ 
Pitf.’3 answer was ‘ No.”’ = Pitf. bad 
held a policy ovor the car with another 
co., but by arrangement, & to obl 
pltf., this policy had been terminated : 
—Held: the word ** cancelled ” meant 
the determination of the policy by 
the unilateral act of the co., & the 
termination of the policy by mutual 
arrangement did not amount to a 
cancellation, & the answer to the 
question in the proposal was true.—- 


24 











for commercial travelling was a statement 
descriptive of the risk covered by the insur- 
ance, & the insurers were not liable for an 
accident which happened while the motor 
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WILLCOCKS wv. NEW ZEALAND LNSUR- 
ANCE Co., [1926] N. GZ a. R. 805.— 

g iil. -}--Held: a 
statement that the motor car insured 
was & new one, whereas in fact it was 
a second-hand one, was a material 
representation which avoided the 
policy.— ABASS v. GLORE & RUTGERS 
KF, Ins. Co., (1927) Lb D. L. R. 435; 59 
N.S. R. 81.—CAN. 

g iv. —- Driver under influence of 
drink—-Whether assured entitled to 
recover-~—Construction of policy. J—-BalJ- 
NATH 0. ATLAS ASSURANCE Co., LTD. 
(1927), 48 N. L. RR. 467.—S. AF. 


gv. Insurance not to be effective 
until payment of premium—Failure to 
pay premium.)--Held; the insurance 
co. was not entitled to sue the assured 
for a short period premium, as the con- 
tract was not complete until the 
premium was paid & accepted, & the 
handing over to the assured of the 
policy containing the proviso did not 
amount to a waiver of the condition.— 
SOUTH BRIrisH INSURANCE Co., LTDb. 
t. STENSON (1923), I. UL. KR. 52 Bom. 
5323.—IND. 


g vi. -—— Amount recorerable.}—On 
ap appraisal of tho value of an automo- 
bile which has been stolen & destroyed 
by tire, the fact that the sound value 
& the replacement value are found to 
be the same {is not orror on the face 
of the award, but is only another way 
of saying there was ai total loss.— 
SEARLE tv. ALLIANCE INSURANCE CO. 
(NO. 3), (i926) 4 D. L. R. 1173; [1926] 
3 .W. W. RK. 563; 36 Man. L. Rh. 110.— 
CAN. ‘. 
ge vil. —— Condition that car not 
operated by aasured’s son—Car driven 
até gon’s = request-—Son  present.J—A 
policy of insurance re vat a motor car 
contained a term that it was not 
covered if the car was ‘'o - 
by assured’s son (naming him). The’ 
car was taken out by the son without 











. assured's consent, & against his express 


© Ariver :-—Held : 


prohibition, & was destroyed by tre 
upon a highway. The fire occurred 
when the car was being driven by a 
friend of the son, at the son’s request, 
the latter being in the car with the 

the son was still 


8279c. 





assured upon the policy was dismissed. 
— O'REILLY v. CANADA ACCIDENT & 
Fire Aass'’ce Co., [1928] 4 DD. L. RR. 


O. L. R. 413.— CAN. 


neured for * private personal use.’’) 
—The owncr of a motor car insured it 
inst loss or damage by fire. 


should apply ‘* only to a car for private 
ersonal] use,” & that no Hability should 
e incurred if & when it was being 
used otherwise; & condition 4 expressly 


car was being used to carry passengers, 
calrying passengers not being within the 
description.—-ROBERTS v. ANGLO-SAXON IN- 
BSURANCE ASSOCN. (1927), 96 L. J. K. B. 590; 
137 L. T. 243; 43 T. I. R. 359, C. A. 


8279b. ———- Concealment—Refusal of company to 


insure.]J—HoLT’s Morors, Lrp. v. Souriu 
East LANCASHIRE INSURANCE Co., Ltn., 
No. 203a, ante. 


-—— Business car driven by son & 
others—Failure to disclose convictions against 
son.}—Applt. took out with resps. ¢ motor 
car policy of insurance in respect of a car of 
which he was the owner. Applt. employed 
more than one driver in the course of his 
business, & at the time when the insurance 
was effected the agent of resps. told him that 
if he paid an extra premium the policy would 
protect him whoever might be driving the 
car, & applt. paid the extra premium accord- 
ingly. During the currency of the policy 
the car, while being driven by a son of applt., 
came into collision with a cyclist. The 
cyclist brought an action against applt. for 
damages, & applt. referred the claim to 
resps., who rey idiated liability on the ground 
that at the tine when the policy was taken 
out applt. had failed to disclose a material 
fact. It appeared that before the insurance 
was effected applt.’s son had been convicted 
several times of motoring offences, chiefly in 
relation to a motor-cycle, & resps. con- 
tended that this was a material fact which 
ought to have been disclosed by applt. 
Before the policy was issued applt. had 
received a proposal form from resps. & had 
answered all the questions in that tuia fully 
& truthfully, & he did not know thet any 
further information was required. Ac thut. 
time he had not his son in mind. Apes 
claim against resps. was referred to arbn. as 
required by the policy, & the arbitrator 
awarded in favour of resps. on the ground 
that a material fact had not been disclosed. 
Applt. now appealed to the Div. Ct. to have 
the award set aside :—Held: the arbitrator 
had decided rightly & the award must be 
confirmed.—BoOND v. COMMERCIAL ASSUR- 
ANCE Co. (1930), 35 Com. Cas. 171, D.C. 





rating ’’ the car within the 
ibitive term, & an action by the | t. 


SCOT. 


62 UO. L. R. 6543; revad., 63 


viii. After returning from hire 





Con- L. ht. 72.—AUS. 


on 3 of the policy was that it 


g x. 
hircr-— Condilium 


Vol. XXIX.—Insurance. 


82832. Add. Annotations :—Refd. Lake v. Simmons, 


Cases 3278a—3S282a. 


[1927] A. O. 487; Holmes v. Payne, [1930] 2 
K. B. 801. 


| $282a. ——- Goods supplied in replacement of 


a er eR 


was excluded by the polley.-—APURKAY 
SCOTTISH AUTOMOBILE & GENERAL 
INSURANCE Co, LTbv., [LV29)S. C. 49. -- 


g ix. ---- Conditim rendering policy 
vod if interest passed from insured to 
third party---kacept by will or operation 
of law Sub-hiring from 
KELILLY Bros. 0. MERCANTILE MUTUAL 
INSURANCE Co., Lip. (1928), 30 W. A. 


Insurance of interest of 
against 


Bros. 0. MERCAD cILE MuruaL INSUR- 


i A NL LER 
7 


goods lost—Right to retain although lost goods 
subsequently found.}—(1) By a Lloyd’s policy 
pitf. & other underwriters insured deft. 
against “all loss wheresoever which the 
assured may sustain by the loss of or damage 
to’”’ certain specified articles, one of which 
was a pearl necklace. During the currency 
of the policy deft. missed the necklace & 
informed the representative of the under- 
writers that she had lost it. She made ao 
thorough search of her house for it, & after- 
wards at the sugyestion of the underwriters 
a further search & inquiries were made, 
but without result. An agreement was then 
entered into between the underwriters & 
deft. that they should give her by way of 
replacement. of the necklace other articles 
of jewellery up tu its insured value. After 
she had received under tho agreement 
articles of somewhat Jess than a third of that 
value the necklace was found at her house, 
where it fell out of an evening cloak in which 
it had become concealed. In an action by 
pltf. against deft. claiming a declaration that 
the necklace had not. been lost, reseission of 
the replacement agreement, & the return 
of the articles which she had received under 
that agreement :---l/eld: the replacement 
agreement was in the circumstances a valid 
& binding agreement unaffected by mistake 
or musrepresentatiog on its true construction 
it did not contain an implied term that if the 
necklace should be found the agreement 
should be void ; & under it deft. was entitled 
to retain the articles which she had received 
& to receive other arficles up to the agreed 
value, the underwriters taking the necklace 
as salvage. 

(2) Uncertainty as to recovery of the thing 
insured is, in my opinion, in’) non-marine 
matters the main consideration on the ques- 
tion of Joss. In this connection it is, of 
course, true that a thing may be mislaid & 
yet not lost, but, in my opinion, if a thing 
has been unistyid & is missing or bas dis- 
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pormon,”? a finding that the insured wis 
intoxicated when he was driving tho 
automobile at the time of the accident 
in question depri os him of the benefit 
of the policy > Che fusurer Is not under 
the burden of proving that the aceldent 
was duo to intoxication. The moan- 
! discusned.— 
GENERAL CASUALTY INSURANCE Co. 
oF PARIS 0 LAMBERT & VANCE, [1930] 


ing of “ Intoxieation ”’ 


hirer, j-— 


2W.W. RR. 5485 3 DLL. 3t. 1007; 43 
B.C. R. 133.-- CAN. 


w xiii, --- - ---- Meaning of “ in- 


transfer of | toricuted."}—-"' An intoxicated person,” 


conditions of Insurunce Act, 1925 


excluded liability for loss or damage 
arising while the car was ‘ let out. for 
hire.’’ —T'be car was normally used in 
a private hiring business conducted 
by tbe owner. & was only rarely 
employed by him for private personal 
urposes. After returning from a hire 
ate one night it was put in its garage, 
& was shortly afterwards destroyed by 
fire. The owner made a claim under 
the policy. but the co. denied lia- 
bility :—Held : the co. was not lable, 


pe cee ee + ne re 0 eee ee ee eee 


ANCE Co., LTp., }1928] W. A. L. RR. 72. 
—AUS. 

g xi. --——-- Statutory condition against 
morlyage— What amounts to mortyaye—- 
Chattel moriyage as collateral security.) 
---GATEHOUSE v. MERCHANTS CABUALTY 
Co., (193011 W. W.. 927; 2D.~L. A. 


i #95.—--CAN. 


in respect that the risk to which the :| 
car was exposed while In the gurage . 
was incidental to its ordinary employ- | 
ment, te. in the hiring business, &, : 
accordingly, the loss waa one which : 





g xii. Statutory contition ayainat 
permitting car to be driven by intoxicated 
person us of wproof.)-~Where a 


statutory condition provices that un 
jpsurne shall not be Hable under a 
policy of automobile insurance while 
the automobile is being driven ‘* with 
the knowledge, consent or connivance 
of the insured by an intoxicated 


25 


! 
! 
| 
| 
interest--- Effect of sub-hiring, |-- RELLY | within sect. 154 (5) of the statutory 
| 
| 
| 
| 


: 


(c. 20), is ONG Who has taken alcohol in 
Kuch quantity as to render blinself an 
unsafe person to be in charge of an 
automobile.--MCK NIGHT vv. GENERAL 
CASUALTY INSURANCE Co. OF PARIB, 
(1950) 3 W. Wo 753 4 1 B16: 


affd., (1931) 2 W. W. RR. 315: 3 
D. L. lt. 476.—-CAN, 
g xiv. ----— Use of car for “ burincsa 


or pleasure "'-- efficiency test.)- Deft. 
co. issued to pitt. a policy of insurance 
by which the co. agreed to pay for or 
make good any loss of or damage to 
his motor car. The policy provided 
that the co. should nut be Hable for 
loss or damage by mechanical break- 
down, & under its conditions the eo, 


Cases 3288a— 3330. ENGLISH AND Empire Dicest SuPPLEMENT. 


appeared, & a reasonable time has elapsed 
to allow of diligent sdarch & of recovery, & | 
such diligent search has been made & has 
been fruitless, then the thing may properly 
be said to be lost (RocuE, J.).—HoLMes v. 
PAYNE, [1980] 2 K. B. 801; 
441; 143 L. T. 349; 46 T. L. BR. 418; 74 
Sol. Jo. 464; 35 Com. Cas. 289. 


Meaning of ‘‘ lost.’’] —- HoLMEsS v. 





3282b. 
PAYNE, No. 3282a, ante. 


3282c. ——— Baggage policy---Condition for declara- 
tion of ‘‘ specially valuable articles ’’—-Furs 


LERS’ INSURANCE *Assocn., Lrp. (1981), 48 


T. L. 1. 63; 75 Sol. Jo. 797. 


8288. Add. Annotations :—Refd. Royal Exchange 
Agsce. v. Hope, [1928] Ch. 179; Perrin v. 
Dickson (1929), 96 L. J. K. B. 683. 


8289. Add. Citation :--95 L. J. Ch. 24. 


3289a. Machinery —- Latent defect-— Whether a 
casualty. |—Plitfs., who were marine engineers, 
took out a policy on ‘‘ machinery & the like | 


8818. Add. Annotation :—Refd. Hoff Trading Co. 
v, De Rougemont (1929), 34 Com. Cas. 391. | 
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was not to be Hable in respect of any- 
thing which might occur whilst the car 
was engaged in racing or reliability 
speed, er other trial, or if it wero used 
for any purpose other than business 
& pleasure. Preparatory to its use 
in a race In which be intended to com- 
peto, pitf. entrusted the car to an 
ongineer to be overhawed. Whilst 
the ongincer was driving the car along 
a roud for the purposo of testing its 
efficiency, the car caught fire & was 
destroyed :—-Weld: (1) even if the 
insured had at tho time of the proposal 
for insuranoe the intention of using the 
var for the purposes of conipeting In 
races or in reHability, apeed er other 
trials, that Intontion was not a fact. 
matorial to the risk, & its non-dis- 
closure did not avoid the policy; (2) 
at the time when the loas occurred, the 
car was not eng. in a roliability, 
pope or other trial within the con- 

on of tho policy; £) the purposc 
for which the oar was thon being used 
was one within the meaning of the 
terms ‘‘ business & pleasure.” 
ORTNER ». AUTOMOBILE INSURANCE 
a or <AUSTRAIAA, Lid. 1930), 
AUS 


— 


R. 194; Argus L. kh. lod- 


ri, —— Jotnt insurance of hirer ct: 
party hiring— Rreachk of condition by 
ame pany. +—-Where two persons are 
jointly insured, the breach of a con- 
dition by the one in ae sole power 
it is to observe such condition will 
oontaminrte the whol iftneurance if 
the innucent person contracted with 


! 
& fur coats not included.}—KING v. TRAVEL- 
| 
| 


Fe te ae en ee ee ER nn ee ee 


Ss Fe a ea ma So es et ry eg 
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full knowledge of & subject to such | 


condition, 
interests of the two insured are distinct 
& notwithstanding that the contract 
might construed as a geeparate 


notwithstanding that the ; 


insurance for sach.-—McLaREN & Oo. | 


99 L. J. KX B. ! 


v. NEW ZEALAND, INSCK. Co., [1930] 
N. Z. J. Rh, 437.—-N.Z. 

q i, —— -——.)}—MacDonaLn 1%. 
GUARDIAN Assck. O0., [1929] 1 
_ © (p. 422) i. -— —---- Neceasity for 
insurable intcrest--- Meaning of “ the 
ineured.”)}—Held: ‘the insured ”’ 
within Alberta Insurance Act, 1926, 
8. 284 (a), is the person who is really 
intended to bo insured. ‘Therefore 
where with the authorisation of the 
owncr of a crop it is insured in his 
name, but for the benetit of another 
who pays the prendiums but has no 
interest in the crop, the policy is a 
wagering policy & void; even though 
at the time the true facts are known 
to the insurer's local & general agents 
through whom it is issucd.—MOHRING 
D, GLEN FALLS INSURANCE Co, (Alta.), 
nt 3OW. We. OR. 7875) (9380) 38 
. 1. KR. 456. -CAN, 


PART X. SECT. 1. 


Pi, --- JR. e500 CLUB OF 
CALGARY (Altn.), (1926) 3 W. W. OR, 
468; 46 Can. Crim. Cas. 276.—CAN. 


sd. LkHscrimination tn rates charged—- 
Investigation by Su infendent of 
Jusurance under Ontarte Inaurance Act, 
1924, s. 262— Posilion & duties of 
Superintendent J— Re GENKRAL ACCI- 
DENT ASSURANCE Co,, [1926172 D1. R&R. 
Jaa ° Fi oO. Lis Kn. 478.-—-CAN, 


se. Cupital -— Statulory ALNaiAlaeg 
In 1865, Pay ae co. was incorporated by 
an Act of the late province of Canada 
with power to carry on the busmess o 
insurance gencrally, & its capital was 
stated to be two million doliarea, with 
power to fMmorease the same to four 
milifon dollara. By an Act of Partia- 


26 


Part IX.—Wagering Policies. 


1 $380. Add. Annotation :-—Refd. Weddle, Beck v. 
Hackett, [1920] 1 K. B. 321. 


| 


| 


| 


: Mullion dollars. 


a = Ree ee hI ae ne re ae et ct et te 


(sundry small contracts & repair jobs .. .) 
from & during construction.” 
covered ‘‘ all riska incidental to testing the 
machinery ’’. & was ‘‘ also specially to cover 
cost of repairs &/or loss of &/or damage to 
the interest... through any latent defect 
in the thing insured.” 
fit a steamer with a new intermediate pressure 
cylinder, but the cylinder, when tried under 
steam, was found to be defective, &, a second 
one having also been found to be defective, 
pitfs. had to fit a third. 
policy :—Held: as the existence of a latent 
defect was not a casualty & the cost of 
replacing a thing which had a latent defect 
was not recoverable as loss or damage due 
to latent defect, & as the words “ cost of 
repairs ’’ did not cover expenditure on the 
replacement of material which was 
herently defective, & as the testing merely 
revealed, & did not cause, the latent defect, 
the action failed.—MacCoLL & POLLOCK, 
Lrp. ». INDEMNITY MUTUAL MARINE ASSUR- 
ANCE Co., Lrp. (1930), 47 T. L. R. 26, 


The insurance 
Pitfs. contracted to 


In an action on the 


in- 


+ 


seme ee ne ad ne en ee ee 


ment of 1870, the capital was reduced 
to one inition dollars with power to 
increase the same to four milion 
dollars in sums of not less than one 
The business of the 
co. Was Lo be carried on in two distinct 
branches, Life & Accident Insurance 
business, & to bo known as the Life 
Branch, & other forms of insurance to 
be known as the General Branch 
business. The capital stock of one 
million dollars was to apply to the 
Life Branch only. with power to 
iucrease the same to two million 
dollars: authority was given to raise 
one million dollars for the purposcs of 
the General Branch husinoas th 
power to Increase the same to two 
inilion dollars. In 1871, the powers 
of the eco. were by statuto .rertricted 
to Life & Accident Ingurance, & it was 
further provided that ‘* All provisions 
of the Act of Incorpn. of the said co., 
& the Act. amending the same, which 
are inconsistent with the provisions of 
this Act, are hereby repealed.’’ In its 
report to the Department of Insurance 
the co. stated ite capital to be four 
milion dollam, & the Superintendent 
of Insurance ruled that it could only 
be two millfon dollars & amended the 
report accordingly. Hence the present 
appeal :—Held > the capital of the co. 
for Life & Accident Insurance business 
was fixed at two million dollars by the 
Act of 1870 & was not alte b 
subsequent le tion. The ruling o 
the Superintendent of Insurance was 
LIFE ASSURANCE Co. OF CANADA vt. 
SUPERINTENDENT or INSURA 
{1930} Ex. Cc. R. 21; fe 6 [1930 
S.C. R. 612; [1931] t no R. 113; 
reved., (1981) 4D. L. R.43;3W.W.R 
205, P. O.—CAN. 


Vol. XXIX.—lInsurance. Cases 3366—-3406. 


Part Xl—Mutual Insurance Associations. 


33866. Add. Annotation :-—Refd. Dominion Iron | 3396. Add. Annotation :—Refd. Brown v. Harrison 


& Steel Co. v. Invernairn, [1927] W. N. 277. (1927), 96 L. J. K. B. 1025. 
8367. Add. Annotation :—-Refd. Cornish Mutual | 3397. Add. Annotation :-—Consd. Brown v. Harrison 


Assce. v. I. R. Comrs., [1926] A. C. 281. (1927), 96 L. J. IX. B. 1025. 
3868. Add. Annotations :—Reid. Cornish Mutual Mae 
Assce. v. 1. R. Comrs., (1920] A. C. 281; 3398. rite Wee ks eee v. Harrison 


Greenberg v. Cooperstein, {[1926) Ch. G57; 
Re United General Commercial Inusce. Corpn., | 8406. Add. . Annotation :-—Refd. Re National Benc- 
Uke 2 Ch. oF; lit Assurance ( 10., [1031 )1 1 Ch. 46. 


PART XL SECT. 4, 'BUB-SECT. - 1. on proportion, of lusses pices e: TNBUGARG ie CLUB + (1886), 7 Nila. L. kh. 
sf. Provision for lien on ships insured i Falidity.)~—MRe Tucker, ep. MARINE | 123.—-NFLD. 
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Cases 10— 447. 


’ EN@LIsH AND Empire Digest SUPPLEMENT. 


INTERPLEADER. 
Part |1.—Interpleader in the High Court. 


10. Add. Annotation :—Apld. Republica de Guate- 
mala v. Nunez, {1927} 1 K. B. 669. 

42. Add. Annotation :—Refd. The Jupiter (No. 8) 
(1927), 187 L. T. 333. 

88. Add. Annotation :—Refd. Earle v. Hems- 
worth R. D. C. (1928), 44 T. L. R. 605. 

178a. J—-The sheriff in possession of 








goods under a writ of fi. fa. being served with 
notice of an adjudication in bkpcy. against 
debtor, & notice by the assignee to quit 
possession, the execution creditor obtained 
an order requiring the sheriff to make a 
return to the writ. The sheriff sold the 
yoods :—Held: he was entitled to file a bill 
of interpleader against the assignee & the 
execution creditor, & the assignee was, on 
interpleader, entit led to the proceeds of the 
sale.—CiILD v. MANN (1867), L. R. 3 Eq. 
806; 16 L. T. 49. 


178a. Claim of equitable nature.] — The sheriff 


having taken 
deft., 


a sale from his co-adminis’ rator, was served 
with a notice from another party, that he & 
others were also entitled to shares in the 


goods, as next of kin to the intestate, & | 


that, upon a bill filed by them in the Ct. 
of Ch. deft. had been restrained by injunction 
from selling, mortgaging, or disposing of the 
goods, & that they should hold the sheriff 
answerable for all loss & damage occasioned 
by the seizure :—--Held: this was not such a 
claim as entitled the sheriff to apply for relief 
under Interpleader Act, 1831) (c. 58).— 
ROACH v. WRIGHT (1841), 8 M. & W. 1553 
1 Dowl. N.S. 56; 101. J. Ex. 267 ; sub nom. 
Rovuc# v. WRIGHT, 5 Jur. 755. 


Annotations :-—Refd. Bird v. Crabb A 30 L. J. lex. 318; 
Richards v. Jonking (1886), 17 Q. B . 644. 


324. Add. Annotation :---Refd. epublica de Guate- 


ae ie ei os ei: 


mala v. Nunez, [1927] 1 IK. B. 669. 





in execution goods which | 
who was one of the administrators of | 
an intestat. e, had become nossessed of under | 





433. Sheriff not bound by estoppel affecting 


debtor.|—A sheriff who comes to seize the 
goods of a debtor under a writ of execution 
is not bound by an estoppel, which might 
have prevented the debtor himself from 
claiming the goods.— RICHARDS v. JOHNSTON 
(1859), 4 1. & N. 660; 28 L. J. Ex. 322; 33 
L. on S. 206 ; 5 Jur. N.S. 520 ; 157 E. R. 
1000. 


Aunolacae :—Apld. Richards v. Jenkins (1887), 18 Q. B. D. 
ol. 


443a. 








.|--On Aug. 20 the sheriff, under a 
fi. fa. against A., took possession of B.’s furni- 
turein A.’shouse. Both before & after seizure 
B. gave forma! notice tothe sheriff that the 
furniture was his, & on the 23rd issued a 
writ in an action against the sheriff for an 
injunction & damages. On the 25th the 
sheriff issued an interpleader summons, under 
which an issue was directed & an order made 
for the sheriff withdrawing from possession 
on payment of £100 into ct. & the sheriff 
withdrew from possession on Sept. 1. B.’s 
title was afterwards admitted by the judg- 
ment creditor, & the £100 paid out to B. 
I. having brought the action to trial against 
the sheriff for damages & costs :—Held: the 
sheriff had not exceeded the scope of his duty 
in retaining possession till ordered to with- 
draw under the interpleader order, & the 
action must be dismissed, but without costs, 
on the ground that the sheriff might have 
applied to the judge, under the interpleader 
order, to dispose of the matters in question 
between him & pltf.—AYLWIN v. EVANS 
(1882), 652 L. J. Ch. 105; 47 L. T. 568. 

cidd. Annotation :---Refd. Republica de Guate- 
mala v. Nunez, [1927] 1 K. B. 669. 


B. Appeal by Claimant (Vol. XXIX., p. 494). 


NotTEe.—ight to appeal with leave is given by a new 
r. 11 substituted by R. S. C. (No. 1). 1929. 





a 





PART Il. SECT. 1. 


sa. Ability of applicant to pay claim 
without ineurring liability to other 
elaimants.}—An  interpleader — order 
should not) be made whon appet. can 
pay the subject-matter of the claim to 
ono of the claimants without incurring 
any liability to any othor cloimant.—-- 


Inwin t«. Boypy Broa. & Orns: 
[1930] 1 rw. W. R. 603; 3 DD. LL. 
sli; 248. L. R. 570.—CAN. 


PART II. SECT. 3, SUB-SECT. 2.—C. 


70 v. =, J--WESTERN CANADA 
Loan & SAVINGS Co, v. COURT (1877), 
25 Gr. 151,.--CAN. 


PART II. eee. rf ‘hacia! 3.— 
- (a). 

140 i. Necessity for notice of claim to 

execution creditor. -—FRaASER v. EKSTRON 

a mae (1900), 7 Terr. L. R. 1. 


PART II. SECT. 5, Satori 1.—C. 





so. Purchaaer from Pie hether 
tendor general ayent 8. C., 
ec. 59.J—RAYB &. G'OONNOR (sets, 31 


U..O. R. 261.—CA 


| 
| 





| ge 


sd. Assignee of Judyment—c& execu- 
tion creditor of asaignor—Rights of 
assignee.}—On an interpleader = {issue 
wherein the claimant contended that 
a certain judgment, on which moneys 
had been realised under execution, 
had been assigned to him in considera- 
tion of a debt. owed bim by the axssignor, 
& deft. in the issue, an execution 
creditor of the assignor, contended that. 
the assignment did not cover said 
judgment :—-Held: for the purposes 
of the issue, the parties were in the 
saine position as if the dispute as to the 
right to the money was being litigated 
between the claimant & the assignor, 
that is, the claimant could only assert, 
against the execution creditor, what- 
ever claim he might have against his 
assignor, & the execution creditor 
stood, as against the claimant, exactly 
in the shoes of the assignor.—- Ryous 
- ony ITKOWSKI & oes ie! 1 

52h; [1028) 1 WwW. . 332; 

25 Sask L. R. 305 --CAN. 


PART II. SECT. &, SUB-SECT. 4.—C. 
248 i. Necessity ube hn claimant— 
4 evaod dn circum: 
ecbicines ye iets 11928) 

31 D. L.. 292.—CAN. 
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PART II. SECT. 6, SUB-SECT. 4.-—A. 


273 i. Necessity for affidavit.}—On a 
sheriff's application for an interpleader 
order claimant must file affidavit 
substantiating his claim & disclosing 
his title to the goods.—?e SITERIFF OF 
EDMONTON, KOSTYNUK v. PARAYKO, 
{1930) 1 W. W. RR. 53.—CAN. 


PART II. SECT. 8, SUB-SECT. 4. 
e. On appeal, 11 P. R. 296 


m i. As between Irgal d&> equit- 
able assignees of chose in aetion.}—On 
an interpleader issue between an 
equitable assignee & a legal assignee 
of a chose in action tho former should 
be made pitt. —SHATILLA t.. NASH- 
SIMINGTON Co., Lrp., (1929) 2 D. L. R. 
aaa WLW. R. 719; 238. L. R. 433, 





—— 


PART II. SECT. 8, SUB-SECT. 7. 


d (p. es On appeal, 11 P. R. 296. 
g (p. 491) i. .]—FCRLONG tr. 
Rep (1886), 120. R. 607. —CAN. 
li. Sere ies) 
Bros ». CUNNINGHAM, [1931] 
_W. R. 62: 2D.L. R. 04g CAN. 








ees ee 








Vol. XXIX.—Interpleader. 


96 L. J. K. B. 4413 
T. L. R. 187; 71 Sol. Jo. 35, C. A. 

464. Ad’. Annotation : —Apld. Republica de Guate- 
mala v. Nunez, [1927] 1 kK. B. 669. 

471. Add. Annotation :—Refd. R. v. Minister of 
Health, #z p. Yaffe, [1930] 2 K. B. 98. 
J\—BovucicAULT — v. 

(1886), 2 T. L. R. 646, D.C. 


454. Add. Annotation :—Refd. Republica de Guate- | 
mala v. Nunez, [1927] 1 K. B. 669. 

455. Add. Annotation :—-Refd. Republica de Guate- 
mala v. Nunez, [1927] 1 K. B. 669. 


456. Add. Annotation :—Refd. Republica de Guate- 
mala v. Nunez, [1927] 1 K. B. 669. 





497a. 





a SER |p 





Cases 454—595. 


136 L. T. 743; 43 


PONSFORD 


508a. Whether entitled to costs.|—MOoRLAND uv. 


SuB-sECT. 3.—SUMMARY DECISION OF DIVISIONAL 





Cuitry (1833), 1 Dowl. 520 


Court (Vol. XXIX., p. 495). 508b. ——-.] — Dasns v. Liumpimi£s (1835), 1 
NoTEe.—Sce note to Sub-sect. 2, B., ante. Bing. N. C. 412; 3 Dowl. 377; 1 Hodg. 4; 
462a. With leave.]—-Under R. S. C., Ord. 57, 1 Scott, 826; 4°L. J.C, P. 101; 131 B. B 





r. 11, an appeal lies by special leave from the 1176. 


decision of a judge sitting without a jury on 503c. 
the trial of an interpleader issue.—REPUBLIUA ! 
DE GUATEMALA ¥. NUNEZ, [1927] 1 K. B. 669 ; | 





802 ; 


(—Wesr vu, 
Bing. "N. C. 527: 
132 KK. R. 206. 


(1836), 2 
2 Scott, 


ROTHERHAM 
1 Hodg, 461; 


Part Ill.—-Interpleader in County Courts. 


ov}. Add. Annotation :—Refd. ee v. Boot, [1928] 2 


Ae rn ee te ee re nn re tee ee 





seen: nee eee Ns a men os 


PART III. SECT. 1. 


-)—RKELLINGPON & HOSA 
(scan y. [1927] 2 2 WwW. W. Rt. 309.—-~CAN. 


8 een 


PART II. SECT. 11, SUB-SECT. 3.—B. 


556 siv. LKecept where 
accurate division tmpossible.|—While, 
where each party to an interpleader 
issue succeeds in part, the rule is that, 





d i. Tasues involving under $800.)— 
The district ect. has jurisdiction in 
interpleader matters where the value 
of the goods does not exceod $800.—~ 
KNOX v. SHAW, [1927] 3D. L. R. 1185 ; 
[19277 2 W.W. R494: 2b Sask. L. . 
503; 8 G4). B. RR, 831.—CAN. 


© i, ---—.) A Aiatrict et. judaye has 
no wields tiga to doal with an inter- 
pleador issue which brings the title to 
land in question, clshouch tho issue is 
sought as a result of a seizure of land 


where possible, each should recel a that 
portion of the costs which fs applicable 
to that part of the issue on which he 
has succeoded, yot, In the present case, 
the order of the trial judge that no 
costs should be allowed was held to 
have been the proper one since the 
nature of the case would not allow of 
un accurate division of the costs & 
the order did substantial jastice.-— 
Itveus v. ZAWITKOWSKI & Ross, [1928] 
1D. L. R. 621 5(19238) 1 W. W. RR. 332; 
22 Sask. Tu. HR. 305.—OAN. 
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2K. 8B. 336. 


by the sheriff under an exooution under 
a district ot. Judgmont.-—F pea 
MutTuan Pat. INRURANCK Co, 
Fostex, (i24,38 Do i. Re 746: [1925] 
2W.W. SC 5153 19 Sask. fb. 587.— 
CAN. 


el. 7 sel aside bill of sale as fraud on 
creditors, }---Vo an infarpicuder Issue 
the district et. has jurisdletion to set 
aside a bib of sale, ou the round that 
itis a frand au ceeditors, as being rellef 
wneciliary toa minttor falling within theo 
jurisdiction of the eb. under District 
Courts Act, 1 8, 5., 1920 (e. 40), 8. 27. 
~-]ONOX «. Siraw, [1927] 3 P. Ls i. 
1145; [1927] 2 OW. OW. RR. 4945 2 
Sask. L. R. 593; $C. B. Re o$3).--CAN. 


Vol. XXX. Cases 9a—14la. 


INTOXICATING LIQUORS. 


9a. 
addition of quinine to 


Ca 


Part |.—Definitions. 


—— Addition of quinine.|—-Whether the 
wine makes the 
mixture cease to be a wine within Licensing 
(Consolidation) Act, 1910 (c. 24), so as to | 19, 
exempt the seller from holding a justice’s | 


licence, depends on the proportion of the 
mixture.—SHARP v. SPARKES (1926), 70 Sol. 
Jo. 1069, D. C. 

Add. Annotation :—Refd. Lorden v. Brooke- 
Hitching, [1927] 2 K. B. 237. 


Part I11_—Application for Licenses. 


49. 


Add. Annotation :—As to (2) Consd. R. v. 
Southampton County Confirming Committee, 


poat, 


Ez p. Slade, {1929] 1 K. B. 263. 


55a. 





Whether co-extensive with parish. |—- 
R. v. SMETHWICK CONFIRMING AUTHORITY, 


Ez p. Hout BrREwnry Co., Lrp., No. 366a, 


92. Add. Annotation :—-Refd. Thomas v. Newing- 
ton Licensing JJ. (1926), 


136 LL. T. 688. 


‘Part I1V—-Grant of Licenses. 


140. Add. Annolation :—Refd. Thomas v. Newing- ; 
ton Licensing JJ. (1926), 186 L. T. 638. 


141. Add. Annotation :—Refd. Thomas +. Newiny- 
ton Licensing JJ. (1926), 136 L. T. 638. 


141a. -——- —— nba hearing of summons 
epee. , the licensee & the 
owners of a pubis hous SOUBE, applied to the | 





against applicant.| 


PART I. 


i. “ Spirits "°—Include m—In- 
land Revenue Act, Ft. S.C., 1906 (c. 51), 
. 185.}—Re R. v. MoKENZIE (1929), 

§ Can. Orim. Cas. 144; 58 N. 

313. eae 

ef. “ Li *"i—The word “‘ liquor ”’ 
in Li uot Act, 1926, 1924-25, c. 53, 
includes “beer” unless the context 
otherwise 200 ulres.—R. v. CroiT, [1924] 
4D.L.R. BB: (1924}]2 W. W. R. 377: 
60 Can. Crim. Cas. 143; 22 Sask. L. R. 
525.—OAN. 

e ii. “ Beer "’—Coupled with “ fluid 
papee C of producing intocication. ers 
oe bead Act, 1912 (N. S. W.), a 3, 

“ Hiquor ” as mea & 
fncluding ‘“‘ wine, spirits, beer, porter, 
stout, ale, cider perry or any cape 
or fermented fluid atin pete 
of producti Se ts —H 
wa: spirite, beer, 
stout, ale, cider, perry ’? must 
payee ie according to thefr ordinary 
popular meaning, kth e words “‘ capable 
of prod latesioatton "in the defini- 
tion quali only the words “ any 
spirituous or fermented fluld what- 
ever,”-——RUBSSELL vt. GALE py 40 
rey R. 687; 45 N. 8, W. W. N. 120.— 


sa. ** Residence "—Temperance Act 
(Man.), hig (ce. 118}—Z ppg 
foe isa re) nfo.) R. aC emiT (1926) 
W. We ie a6 ” Crim. A 

303: 5 S Man. - Re 1.—CAN. 


ES Eee 60 RED 


latter Act 1936 28 se 4 
Cc. a. 

LEVINE, Am ibe * R. 550; 46 

Gan: Grim. Ons. 343° 38 bane L. R. 


nd 


Cn at 


95. gate) 


_— R. 
RYALL (Man, ), [1927] 1 W. Ww. R. 635: : 
48 Can. Crim. Cas, 360. sails 








ad. eel ee ole Fr. —R, wv. 
ag tiga hg jou ), 927] 3 
“oAN. hk. 40; 48 Can. Orin’, CO 401. 


ees WiTE (1928), 49 

can. Crim. Can. 264. —CAN. 
~~ - | ~HABERLACK v. 

1929} 1D. L. R. 2352; (1926) 1 

W. R. 120; 45 Can. Crim. Cas. 
a8 20 Sask. L. R. 293.—CAN. 

k ii. ~—-—.]-—R. ( 1g OSC e: Bual- 
KIEWI0Z zap iB D. lL. R. 
715; [1926 t% 759; 46 
—R. vw. Crane (Sask.) 
ane Gan. Crim. Cas. 265; 1926} 

R. 373.——-CAN. 


———.}--FR. 


Burr, 





v. ROTTERMAN 
oo 5 (1926), 47 Can. Crim, Cas, 44.~— 


mperance A 
“t (EDpIE) o 


1924 (G tie). 
Gaosiey, ne R. 1001; 
1927] 1 W. a oe be 95: 7 Can. Orim. 


957; 36 Man. L. he sodas 
k vi. oan bw DIGERNESS 
(Bask), [1 (1937). W. W. R. 680; 49 
6.—CAN. 


sl, ——- ray 7 keeping lodgers. 

The accused, who was charged Th 
having quar in a place other than the 
residence in which she resided, lived 
in a house in which she had five 

one of whom waa her daughter, & 
another the latter’s husband, who came 
there only twice a month, The 


] 


licensing justices on Mur. J for a renewal of 
the licence, which was due to expire on 
Apr. 4. The justices, on the ground that 
summonses were pending against the licensee 
for supplyi 
intoxicati ing liquor for consumption on the 
premises, adjourned the cunsideration of the 
application to ehe next: transfer sessions to 


during non-permitted hours 


aia & son-in-law usually had their 
meals with the accusod in the kitchen. 
The other three were not boardors, 
The Hquor In question was a caso of 
beer which was found on the stair- 
way leading from the kitchen to the 
basement, The magistrate diaminsed 
the charge & the Crown appealed 
contending that the keeping of sald 
lodgers & boarders had destroyed the 
character of the Beasts asa‘ private 
dwelling-house ":—Held: the appeal 
should be dismissed.-—H. 0 MACKLIN, 
od 4D. L. RR. 7173 [1928] Z 

y,W.. 4868; 60 Cau. Crim, Cas. 171: 
7 "Man. L. it. 405.— CAN. 


se. * Oceupant.”"}-—-P. ov. Dirersort 
(1928), 49 € ‘an. a Criin, Cas. 220.--CAN. 


sh, “* Gueat.”"|}—A non-paying guest 
of a hotelkeeper may be a bond fide 
eat within Liquor Act, 1928. ge v. 
ENDERSON (Sask. ‘e (1926) 2 W. W. R. 


PART IV. SECT. 2, SUB-SEOT. 2. 


j. Application not complying with 
utory requirementa— Adjournment of 
ene court.}+-A licensing ct., con- 
atitn under ene Aste, 1912 to 
1926, nee no jurisdiction to adjourn 
an appln. for a proviastonal certificate 
fora i Siied victualler’s license which 
does not comply with sect. aie a) & ae 
of the Acta, or otherwise to d 
such an appln. than by Fd va al te 
The ct. may, however, 2 ourning 
itealf, ene ulee such an p Sppin made, 
after’ compliance ee statutory 
conditions ss to notices, at an adjourned 
itting.-—R. . KNYvETt, Ez p. WEBER 
(1928), 22 Q. °y. P. R. 138.— US, 


Cases 141a—340a. | 
‘be held on Apr. 12. On Mar. 4 the licensee | 267. Add. Annotations :—Aa to (1) Consd. R. v. 


149. Add. Annotation 


wag convicted on the summonses, & on 
Apr. 12 the licensing justices refused the 
renewal :—Held: the adjournment did not 
amount to a refusal of the renewal.— THOMAS 
vw. NEWINGTON LICENSING JJ. (1926), 186 
L. T. 688; 48 T. L. R. 1813; sub nom. 
THOMAS v. NEWINGTON LicENsING JJ., 
MEvx's BREWERY Co., Lip. v. NEWINGTON 
LICENSING JJ., 91 J. P. 37; 25 L. G. R. 109. 


:—Apld. Frome United 
Breweries Co. v. Bath JJ., [1926] A. C. 586. 


158. Add. Annotations :—Refd. Maclean v. Workers’ 


Union, [1929] 1 Ch. 602; R. v. Huntingdon 
Confirming Authority, {1929] 1 K. B. 698. 


202a. Applicant’s willingness to contribute to com- 


204. 


206. 


233. 


284. 


PART IV. SECT. 2, SUB-SECT. 6.— 
A. (b) ii. 


8. Where old licence has been forfeited 
or “* otherwise 70880 - 


pensation fund.]—-A question arose which of 
two adjacent licensed houses should be 
granted a renewal of its licence, & which 
should be suppressed. The owners of each 
house submitted to the licensing justices 
plans of proposed alterations, & the owners 
of one of the houses offered to pay £1,250 


ENGLISH AND Emprre Digest SUPPLEMENT. 


Southampton County Confirming Committee, 
Ez p. Slade, [1929] 1 K. B. 263. Refd. R. 
v. Sea JJ., Ez p. Rawson (1927), 91 
J. e 1 td 


268. Add. Annotation :—Expld. R. v. Southampton 


| 292a. 


County Confirming Committee, Hz p. Slade, 
[1929] 1 K. B. 263. 


——-.]—Though licensing justices have no 
jurisdiction to make the grant of an ordinary 
removal of a licence subject to any condition 
as to payment of monopoly value, they are 
entitled to refuse the removal upon the sole 
ground that it would confer a great pecuniary 
gain upon appct., & that he ought to apply 
for a new licence & pay monopoly value.— 
R. v. SOUTHAMPTON COUNTY CONFIRMING 
ComMITrEn, Ex p. SLapDB, [1929] 1 K. B. 
263; 98 L. J. K. B. 62; 140 L. T. 167; 93 
J. P. 87; 45 T. L. R. 72; 72 Sol. Jo. 873, 


' OC. A. 


298a. Grounds for refusal 


to the compensation fund if the alterations | — 


were sanctioned. The same licensing justices 
sat as compensation authority to consider 
the question of redundancy, & decided to 
renew the licence of the house whose owners 
had offered the contribution, it appearing 
from the evidence that that house, when 
altered, could be made th : better of the two. 
They then, as licensing justices, approved 
the alterations to that house :—Held: (1) in 
considering the question of the contribution 
offered to the compensation fund the licensing 
justices had taken extraneous matter into 
account, & as this must necessarily have 
alfected their minds as compensation autho- 
rity, their decision must be quashed ; (2) it 
‘was contrary to the spirit of the Licensing 
Acts, though it might be within the letter 
of them, that the powers of the compensation 
authority should be delegated to the licensing 
committee so that the two bodies were 
identical, it being clearly intended that they 
should be separate & independent bodies.— 
R. v. SHEFFIELD JJ., Ex p. Rawson (T.) & 
Co., Lrp. (1927), 188 L. T. 234; 91J. P. 193; 
44T.L. BR. 48; 25 L. G. R. 536, D.C. 


Add. Annotation :-—Consd. KR. v. London 
County Council, Ha p. Entertainments Pro- 
tection Assocn., Ltd., [1931] 2 K. B. 215. 


Add. Annotation :—Refd. Short v. Poole 
Oorpn., [1926] Ch. 66. 


Add. Annotation :-—Refd. Stoke - on - Trent 
Revenue Officer v. Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Traction 
Co., ete., ete. (1980), 148 L. T. 650. 


Add. Annotation :—Refd. R. v. Holborn 
Lice JJ., £x p. Stratford Catering Co. 
{1926), 90 J. P. 159. 


had “ otherwise ceased to exist '’ :— 
Held , the words ** otherwise ceased to 
exist *’ did not apply to a ceasing to 
a no-licence vota, & 
therefore an application by a publican 


exist owing to 
to exist "’-—Cessa 


| 299. Add. Annotation :—Apld. R. v. 


298a. 


328. 


339. 


of removal—Great 
pecuniary gain conferred on applicant.|— 
hk. v. SOUTHAMPTON COUNTY CONFIRMING 
COMMITTEE, La p. SLADE, No. 292a, ante. 


Holborn 
Licensing JJ., Ex p. Stratford Catering Co. 
(1926), 90 J. P. 159. 


Security of tenure.]—On an 
application for the transfer of a license the 
licensing justices may consider the security 
of tenure given to the proposed licensee as 
a matter affecting his ‘‘ fitness or propriety.”’ 
They may also adopt a certain standard 
length of notice as generally desirable, & if 
they do so, it is convenient that they should 
make it publicly known, provided that it is 
not made a hard & fast rule to be applied 
indiscriminately.—R. v. HOLBORN LICENSING 
JJ., Ex p. STRATFORD CATERING Co., LTD. 
(1926), 136 L. T. 278; 90 J. P. 159; 42 
T. L. R. 778; 241. G. RR. 509, D. OC. 


Add. Annotations :—Refd. R. v. Sheffield JJ., 
Ha p. Rawson (1927), 91 J. P. 1938; KR. »v. 
London County Council, Ha p. Entertain- 
ments Protection Assocn., Ltd., [1981] 2 
K. B. 215. 


Add. Annotation :—As to (2) Folld. R. v. 
oo JJ., Ez p. Rawson (1927), 91 J.P. 





840a. ——— All relevant matters—-Means of access 


to premises.]-— Appcts. desired to alter 
licensed premises in a manner requiring the 
consent of the licensing justices. The 
justices refused to sanction the proposed 
alterations, unless appcts. bricked up a door 
which was in the yard behind the premises, 
& which gave access to a site on which a public 
market place was being erected :—Held: 
the words of Licensing (Consolidation) Act, 
1910 (c. 24), 8. 71, which were descriptive 
of the alterations requiring the justices’ 


PART IV. SECT. 2 
D. (a 


ak. After 
Removal to other prem 
Licences Act, 1825 (c &1), 8. - 


ee ee 


: t. 30 (1) | for a licence in an area which since | above sect. does not contemplate the 
of New Zealand n Act, 1910, | 1903 had been a no-licence areca by t of a new licence, the exi 
as amended in, 1990, provided that no | {ote could, Bor Pe een Toe LS fcence being site oeomiien tos ta 
ew ublican’s noe re) ; . & . . J. 
granted in any licensing district except | P. C..164; 145 L. T. 316, P. C.—N.Z. | destroyed premisea.——A.-( saa 


when a Hoence had been forfeited or 


2 


ed premises.—A.-G. (MACKEN 
ve. Cavan, (1928) I. R. 8. IK. / 


IS, 


8é66a. -——— 


368a. ——— ——— Objection to condition by licensing 


381. For the existing paragraph substitute ie 


Vol. XXX.—Intoxicating Liquors. Cases 240a—381a. | 


consent, did not limit the justices to con- 
sideration of those named matters; & it was 
their duty to consider all relevant matters, 
of which the means of access to the premises 
might be one.—R. v. WatTrorp LICENSING 
Exe p. Trust Hovusss, Lrp., [1929] 
1K. B. 318; 98 L. J. K. B. 198; 140 L. T. 


842. Add. Annotation :—Refd. R. v. 


350; 98J.P.41; 456 T. L. R. 89; 72 Sol. Jo. 
825; 27L.G.R.8, D.C. 

Watford 
Licensing JJ., Ex p. Trust Houses, [1929] 
1 K. B. 318. 


855. Add. Annotation :—Folld. R. v. Leicester JJ., 


Ez p. Allbrighton, [1927] 1 K. B. 557. 


Part V.—Confirmation of Justices’ Licenses. 


Smethwick Confirming Authority, Ea p. 
ae Brewery-Co., Ltd. (1929), 98 L. J. K. £ 





of notices of an application for the provisional 


ordinary removal of a justices’ license for the 


sale of intoxicating liquors, required by 
Licensing (Consolidation) Act, 1910 (c. 24), 


ss. 15, 26, 338, although no objection was 


taken to the adequacy of such notices at the 
hearing before the licensing justices. 


(2) Held: the word “ place ” in Licensing 


(Consolidation) Act, 1910 (c. 24), 8. 15 (1) (b), 


did not of necessity denote a lesser area or 


unit than the word “ parish.’’—R. v. SMETH- 


WICK CONFIRMING AUTHORITY, Ea p. HOLT 


BREWERY Co. (1929), 98 L. J. K. B. 678; 


141 L. T. 586; 93 J. P. 233; 45 T. L. R. 


580: 27L. G. R. 644, D.C. 


justices—Duty to consider obtect!on—In 
presence of parties..—An application was 
made to licensing justices for a new license to 
premises at S. The application was opposc d, 
but the license was granted unconditionally. 
The confirming authority, after hearing the 
case for & against the application, confirmed 
the license subject to two conditions. Notice 
of this decision was given to the licensing 
justices, who told the confirming authority 
that they did not agree to the second con- 
dition. At a further meeting of the con- 
firming authority it was decided to confirm 


eJ—(1) A confirming authority 
has jurisdiction to consider the adequacy 


es + ome, 


the grant subject only to the first condition. 
No notice was given to the parties, & they 
had no opportunity of appearing at this 
meeting & arguing as to the variation of the 
conditions. A rule nisi for certiorari to 
quash the order of the confirming authority 
was obtained on the ground that the authority 
acted without jurisdiction in confirming the 
license :—Held: (1) as soon as the con- 
firming authority had ascertained the views 
of the licensing justices it was their duty to 
sit judicially in the presence of the parties 
interested to determine whether or not the 
alterations made by the licensing justices 
should be accepted. As this had not been 
done, the order mado by the confirming 
authority was a nullity & the matter must 
go back to them to hear & determine it in the 
presence of the parties interested; (2) the 
meeting of the confirming authority ought 
to be constituted of the same members as 
were present at the original meeting.—H. v. 
HUNTINGDON CONFIRMING AUTHORITY, [1929] 
1 K. B. 698; sub nom. Georan & STAMFORD 
Horets, Lrp. v. HUNTINGDON CONFIRMING 
AutTuonity, 98 L. J. K. B. $31; 141 L. T. 
16; 45 T. L. R. 260; 73 Sol. Jo. 173; 27 
L. G. R. 319; sub nom. R. v. HUNTINGDON 
JONFIRMING AUTHORITY, La p. Groran & 
STAMFORD HOTELS, Lirp., 93 J. P. 81, OC. A. 


368b, —--- ———- —-— —- — Constitution of meeting. ] 


—RK, v. HUNTINGDON CONFIRMING AUTHORITY, 
No. 368a, ante. 


369. Add. Annotation :—-Apld. K. v. Huntingdon 


Confirming Authorit;, [1929] 1 K. B. 698. 


Oe = mt ne ee earn me ee oe 


Part VIl—-Compensation. 


following paragraph :— 
oppose.}—On an applfcation to the licensing 
justices of a county borough for the renewal 
of an old on-licence the justices referred the 
matter to the compensation authority of the 
borougfi under Licensing (Consolidation) Act, 
1910 (c. 24), s. 19, & at a further meetin 

they resolved that a solr. should be instructe 

to appear before the compensation authority 
& oppose the renewal on their behalf. The 
solr. duly a d & opposed, & the com- 
pensation authority refused the renewal, 
subject to payment of compensation. Three 
of the justices who sat & voted as members 


of the compensation authority bad been 





PART IV. SECT. 2, SUB-SECT. 10. 
el. Power to deal 
reference of petition for inquiry.}-—A 


te on a 


Instructing solicitor to | 


weer ree —eeion ane t 


parties to the resolution of the licensing 
justices authorising a solicitor to appear on 
their behalf :—-Held: the three justices were 
disqualified from sitting on the compensation 
tribunal on the ground of bias, & the decision 
of the tribunal must be set aside.—F ROME 
Unrreo Breweries Co. v. Batu JJ., [1926] 
A. C. 686; 95 L. J. K. B. 730; 135 L. T. 
482; 90 J. P. 121; 42 T. L. R. 671; 24 
Ts. G. R. 261, H. L. ; Teva. S. C. sub nom. R. 
vy. BaTa COMPENSATION AUTHORITY, [1925] 
1 K. B. 685, C. A. 


Annotation :—Distd, lt. v. Leicester JJ., Kc p. Albrighton, 
(1927) 1 K. B. 557. 


381 a. -- 





—-—.]—-The mere fact that a 
licensing justice has originated an objection 
to the renewal of a licence, which, conse- 


Tee OTT Onn nen rene] epmrapadunnamenmtingannse tmenemeenidiiieaam came nenmeenadin namin 





nsing ct. has no jurisdiction to deal (Amendment) Act, 1919, 6 6.—EHzr p, 
at costa gi bokapes to it of 4 | So A §; 
petition for inquiry under Liquor | S. R. N. 8. W. 185 


UTHON, He SOMERVILLE (1927), 
AUS 


* 


Cases 8818-708, ENcLisH anp Empre Dicest SupPLEMENT. 


quently, is referred by him & other justices ; 381b. Delegation of powers to Boensing justices— 
to the compensation authority, does not Fah v. Suesvrerp JJ., Ea p. 
lisqualify hin by reason of interest from Rawson (T.) & Co., Lip., No. 2020, ante. - 

sitting & adjudic | 


, 88 a2 member of that } 
authority, upon the matter of that licence.— | 304. Add. Annotation :—Folld. R. v. Sheffield JJ., 
Ex p. Rawson (1927), 91 J. P. 193. 


R. v. Laiopster JJ., Faz i ALLBRIGHTON, 
[1927] 1K. B. 657; 96L. J. K. B. 310; 186 

416, Add. Annotation :—Apld. R. v. Customs & 
Excise Comrs., [1928] A. C. 402. 


L. T. 685; 913. P.31; 48 T. L. R. 188; 


26 L. G. R. 149, D. ©. 
of Licensing Justices. 


548. Add. Annotation :—Refd. Lorden v. Brooke- 
Hitching, [1927] 2 K. B. 237. 


548. Add. Annotation :—Refd. R. v. Leicester JJ., 
Ex p. Allbrighton, (1927] 1 K. B. 667. 


558a. —-— On appeal from licensing justices.]— 
Where, under Licensing (Consolidation) Act, 
1910 (c. 24), s. 29 (1), there is an appeal to 
quarter sessions against the refusal of licensing 
justices to grant a renewal, transfer or special 
removal of a justices’ licence, the judgment 
of quarter sessions, by sect. 29 (6), is final, 
& no appeal from it lies to the High Ct. by 
way of case stated.—PIPER v. St. MARYLE- 
BONE LICENSING JJ., [1928] 2 K. B. 221 ; 97 
L. J. K. B. 602; 189 L. T. 144; 92 J.P. 87; 
447. L. R. 610; 261. G. R. 308, D. C. 


wee 


Part 1X.-—-Hours of Sale. 


575a. Add. Citations :—[1926] 2K. B.519; 96 L. J. K.B.1; 90J.P.155; 24L.G. R. 471. 


Part Vill._—Decisions 


455. After this case add :—~ 
C. Other Cases. 

455a. Withdrawal of certificate for extension. }— 
There is no appeal to quarter sessions from 
the licensing justices’ withdrawal of the 
certificate previously granted by them under 
Licensing Act, 1921 (c. 42), s. 8, for an 
extension of the permitted hours in the 
evening.—R. v. LONDON COUNTY JUSTICES, 
Ez p. MprropouiTan Potice Come. (1981), 
100 L. J. K. B. 575; 145 L. T. 641; 95 J. P. 
204; 47 T. I. R. 619; 20 L. G. R. 534, } 

* D.C.; affd. sub nom, Re CoLerra (1981), 48 

T. Ll. R. 118, ©. A. 

468. Add. Annotation :—Generally, Refd. R. v. 
ae ore JJ., Ex ». Allbrighton, [1927] 1 


Part X.—-Occasional Excise Licences. 


588a. ——— Application by nominee of Secretary of 
State In State management district— Whether 
Secretary of State successor of Liquor Control 


racecourse proprietors, & marquees, pro- 
vided by the State management, on the race- 


607a. Sale of wine to which quinine added 


Board within Licensing Act, 1921 (c. 42), 
Sched. III., clause 9.}—F., a nominee of the 
Secretary of State, applied to justices for an 
occasional licence under Licensing (Con- 
solidation) Act, 1910 (c. 24), s. 64, to sell 
alcoholic liquor on the racecourse at Carlisle 
races. The ee declined jurisdiction on 
the ground that the structures owned by the 


en eeminemaainemaneiia 


course where the liquor would be sold, would 
be in the occupation of the State within the 
meaning of clause 9 of Sched. ITI. to Licensing 
Act, 1921 (c. 42), & that therefore no licence 
was required :—Held: that these structures 
& marquees were not so occupied & the 
justices must hear & determine the applica- 
tion.—R. v. CUMBERLAND JUSTICES, Ea p. 
FEARNLEY (1930), 144 L. T. 246, D. C. 


Part X1l.——Offences. 


SHARP v. SPARKES, No. 9a, ante. 


J- | 708. 


Add. Annotation »—Refd. Allen v. White, 
head (1929), 45 T. L. R. 655. 





PART VIII. SECT. 1, SUB-SECT. 1. 


ei. 
drawn. }—Ez 


B 
G 


RODER, Ee p. Stewaat, Ex p. JOE 
o Get, (1930) 1 D. L. R. 490 ; 25 
Can. Orin. Cas. 95.—OAN. 
PART VIII, SEOT. 8, SUB-SECT. 1.—-B. 
spector—F' Objection tonload by 


A lHoensing 
of intention ta object to an ap 


Hoense had been 





information with- 


yp. HENDERSON, Zz subsequent 


for a writ 


to ication license. 
Teavectar rect no 


or to address the ct., & 
gran by the ot., 
treated the license as being valid in 
foceaiigee, atta tte otal 
e ©, 8u wently, mo 
of certiorari to quash 
grant of the cents Bes : bid rex 
aggrieved, compe 
make the appiln., but by his conduct 
fn- | he had disqualified himself trom relief 
By way. of certiorari & certiorard was 
thheld, @ TBR LICRNSING 
AT Dairy, Ex p. KELLY, 


Drve Co., [1938] 4 D. L. R. 661; 50 
Can. Crim. Cas. 378.—CAN. 

20. ——— ———..}—- R. o. Baain, Ar p. 
the | PART XUL SECT. 1, BUB-SECT. 1.— 
without OE A © 
MCMILLA4Nn (1927), 49 Can. . Cas. 
350.— GOAN. - 

sq. —— Purchase of more beer than 


(ae) 8. R. Q. 151.—A income Persons found on 
‘gs ee ee ee iaes with & bottles. 
Hoetce, Geis the bate of de ene | PART VILL SECT. 8, suB-secT.1.—0. | Rv. Dawaa, Ata DL R048; 
Seen homare eotion, & th t he a application on Se Fiat i. bs poibsereahe 7 large quantities 
a or. : sr. CO) 
did not desire to give or offer evidence | CrowLEy, Ez p. KENNETH Staries | of liquor—No bottles found on premises.) 


716. Add. Annotation :-—Expld. Allen v. White- 
; head (1929), 45 Avs L. R. 656. 





716a. Se 


had 


—R. v. PATRNAUDEK (1928), 49 Can. 
Crim. Cas. 384 AN. 


st. ——— One bottle oJ gin found in 
shed-——~No Sf ownership. }—R. 
aig (1928), 49 


rs) 
Can. Crim. Cas. 346 


sv. Qonvictton for sale to peraons 
mend 


w A ment of.}—YOUNG v. 
7 haba {1937) 8. A. 8. R. 185.— 


sw. More liquor on premises than 
reasonably required for wse of resi- 


oO wful sale.|— 
Proof of the fact of there being on the 
pre of an 
iquor 


unlicense:! person more 
than is reasonabiy required for 
the use of the persons residing therein 
is, by Licensing Act, 1015, s. 237, to 
be deemed yrimd facie evidence both 
of an unla sale of liquor & that that 
salo was made by the person whose 
premises they are, whether independent 
evidence of a sale given or not.— 
SCALES v. CHARLESTON, (1929] V. L. R. 
184; (1929) Argus L. RK. 167.—AUS. 


PART XII. SECT. 1, SUB-SECT. 1.— 
. A. (e) if. 

635 fil. —— Two offences not eractly 
of same kind.}—Under Liquor Act, 
1925, 1924-25, c. 53, a person con- 
victed for any one of the acts which 
sect. 78 declares to be offences & who 
is subsequently convicted for another 
of such acts is aged of a second offence 
even though the two offences were not 
exactly of the same kind.—R. ». 
POLLARD, (1928) 4 D. L. R. 623; [1928] 
3 ‘WV. W. R. 78 ; 50 Can. Crim. Cas. 157. 


e 
Ry. 


ke p. 


0 , 
(1928), 51 Can. Crim. 


O’H te CN 3) 
"HEARN 2. 
Cas. 93 -OAN. 

6 (p. 82) ii. RS —~,}— fk. v. 
HosseM (N. S.) (1928), 51 Can. Crim. 
Cas. 26.—OAN. 


PART XII. SECT. 1, SUB-SECT. 3.—A. 


656 fi. —— ——- ——.]—Where a 
few minutes to closing-time on a busy 
eve @ drunkon man entered a bar, 
where there were from ade | to seventy 
people, & the barman told him to get 
out, &, the man having turned towards 
the door, the barman, thinking he had 
left the premises, took no further 
effective ps to see that he had done 
ao, & a few minutes later the police 
found the man standing at another 
part of the bar-counter :—Held: to 
constitute the offence of ‘‘ permitting ”’ 
drunkenness on lice premises there 
must be evidence , 
or his servante or agente, consented to, 
or consciously allowed, the drunken 
man to re on the premises, & a 
** permission ” in this sense not 
boen established. —McPARLAND vv. 
SPARKS, (1826) N. z. L. R. 689.—-N.Z. 


PART XIl. SECT. 1, SUB-SECT. 3.—-B. 
Com ni 


heer eee etl niet 


charged an hotel-keeper that “ you 
did erg A liquor to a person in a 
state o texication, it was proved 
that the Wquor had not been supplied 
by accused, but by his son & assistaut 


——.]— The proprietor of a 
refreshment-house, resp., was charged with 
harbo prostitutes, contrary to Metro- 
politan Police Act, 1839 (c. 47), 8.44. It was 
proved that, though resp. received the profits 
of the business, he did not manage i 
left it in charge of a manager, to whom he 

ven express instructions not to allow 

tutes to assemble on the premises. 
p. only visited the premises once or twice 
a week, & there was no evidence that any 


that the licensee, | 


: after 


Vol. XXX.—Intoxicoating Liquors. Cases 716—738a. 


or with 


but 





ae eae as —nemneetnsin > eengenee 


in the accused’s absence. The accused 
was convicted of the offence charged :— 
Held: the complaint was not lacking 
in specification, in respect that, in a 
prosecution under Licensing Acts, it 
was unnecessary to state the name of 
the person ado A whom the offence 
had been committed, unless special 
circumstances required such a state- 
ment.in fairness to accused dismissed.— 
acon ov. Beaa, [1928] S. C. (J.) 29.— 


PART XII. SECT. 1, SUB-SEOT. 5. —B. 


_ 8X. Onus on Crown— To prove 
importation.|—Deft. was arrested, in- 
dicted & tried & convicted for harbour- 
ing a quantity of dutlablo goods, 
to wit, spirituous Ilqguors unlawfully 
imported into Canada, of the value of 
over $200, whereon the duties lawfully 
payable had not been paid, In vivla- 
tion of Customs Act, Dominion Acts, 
1907, o. 11. On the trial the evidence 
showed that the liquor in question was 
found in an automobile owned & driven 
by deft., & aqme evidence was offered 
by the indicating unlawful 
importation, The trial judge in- 
structed the jury that the burden of 
procf ou! lawful importation & payment 
of oun wa? upon deft., & the Crown 
was only bourd lo establish harbouring 
without lawful “xcuse:—Held: under 
the instructions given to them tho jury 
would be likely tc place the whole 
burden upon accused, whoreas, under 
the wording of the atatute, the necessity 
of proof by the Crown of pied ab spat 
was implied, &, conrequently, there 
should. be a new trial.—R. v. SHEKLL- 
MAN, [1928] 1 D. L. 8 857: sub nom, 
R. A SCHELLMAN, 59 N. 8, BR. 5635.— 


PART XIlf. ae jt 6.— 
e a s 

sy. Minor .supplied with liquor 

Ievidence neceasary to prove—Magis- 

trale deciding from appearance of minur.) 

—K. vo. Warrras. (1928), 50 Can. Criin. 


| Cas. 343.—CAN. 


PART XII. SECT. 3, SUB-SECT. 1. 


sl. Aiding persons to commit offence 
of being found unlawfully on premiscs 
sing houra.|-—Whbere on 
are found unlawfully on liconaed 
premises after closing hours, even 
though the licensee waa not a consenting 
party to their original entry, & after 
their entry pressed them to depart 
but showed looseness & lack of control 
not desirable in a Hoenses, & did not 
turn such persons out of the premises, 
the licensee is guilty of ald & assist- 
ing such persons to commit the offence 
of being found unlawfully on Hoensed 
premises after cloaing hours.~—ARM- 
BTRONG wv. KBLLEHER, [1925] N. Z. 
L. Qt. 422.—N.Z. 


PART AH. SECT. 3, SUB-SECT. 2.~—-A. 

127 vi. ———-, J-— Liquor oe yet 
on licensed premises, by way of gift, 
by the wife of the Hoensee to her guests 
at a time when such persons were not 
lawfully entitled to be supplied :— 
Held: an offence under Liceusing Act, 
(1926) N. Z L. R. 751.—N.Z. 


5 





| 


ae ea een ee a — 


: 


during apecified 
Validity of.}-—Held: 


ee aE = 8 ee ER, ann = ne eee ee ee 
° 


offence had been committed in his presence 

his. knowledge :—-Held: having 
delegated all his authority to the manager 
& become a mere absentee, he was responsible 
for the acta of the penete & was liable 
to conviction.—ALLEN v. 
1K.B. 211; 99 LJ. K. B. 146; 142 L. T. 
141; 45 T.L. R. 655; 94 5.P.17; 27L.G. R. 
652 ; 20 Cox, C. C. 8, D.C. 

733a. ——- Sale by unauthorised servant.|—A 
boy of sixteen, employed by the holder of an 
off-licence solely as an errand boy, supplied 
bottles of whisky to a customer in his 


HITHEBAD, [1930] 





728 ix, ——- -—~-—— —~-——.]— A resident 
in a licensed botel was visited by three 
friends, who were non-residents. After 
the permitted hours for the sale or 
supply of liquor, he ordered & paid for 
three roun of drinks, which were 
consumed by himself & his guests :— 
Held: the hotelkeeper had supplied the 
liquor to the residont’s guests, & had 
been guilty of «a contravention of 
Licensing Act, 1921 (co. 42), 8. 4 (ay 
M‘BAIN v. MITOHELL, [1927] S. C. (J.) 
57.—SCOT. 


——— —-—-, }—-A Hoensec ofa hotel, 
who was seated on a form outside 
the hotel, was asked to supply liquor 
to an unexceptod person. e went 
inside the hotel, came out & handed 
the Jiquor to the pergon, who paid him. 
There was a light In a room in the hotel 
described by witnesses as the saloon 
bar :—Held: an offence had been 
committed against Licensit Act, 
1917, 8. 185, & tho ct. would take 
judicial notice of the fact that Hquor 


ei, 


was kept in «o saloon bar,—-A LLCHUROH 
vw. HeaAuKY, (1927) 8. A. 8S. R. 370.— 


eti, ~ - Clstomer bringing caply 
botile---Bottl. filled do dulivered = at 
customer’s hovwae.s --A customer ontered 
a Heensed grocer’s shop outwith por- 
mitted hours & asked for a half-bottlo 
of wine, banding the grocer an empty 
bottle & the sum of 10d. ‘The grocer 
ut. the wino in the bottle & handed it 
0 W TNeSsKALO ny fn bis a get abe 
with directions to delivor it at the 
eustomer's house. In faot the cus- 
tomer took it froin the boy a fow yards 
from the shop:~-eld: the trans- 
action was a completed sale of Intoxl- 
cating Mquor in contravention of 
Licensing Act, 1921, 8. 4 (a), & sect. 
5 (b) was inapplicable in respect that 
it upplied only tu transactions which 
do not amount to a completed salo.—— 
VALENTING v. BELL, [1930] 8S. 0. (J.) 
5).---SCOT, 

Sule 1 


733 i. servant. |—-W here 
a servant supplies his own guesta with 
liquor after closing hours without the 
knowl of the ltcenses, the latter 
cannot be convicted of unlawful) 
allowing liquor to be consumed on 
ee rice ii ”. OLAUSEN, 
2 





3URKE ». CLAUSEN, (1928) N. Z. L. R. 
27.—N.Z 


am. Proof that person making illegal 
sa. licensee's agéent—Takinyasa from 
legal & asd gales placed in same cash 
register.J—-R. v. RICHARDSON (Sask.) 
(1925), 45 Can. Crim. Cas, 142.---CAN. 
sn. Proclamatton prohibiting — sale 
1 hours of named day-— 
the power con- 
ferred upon the Governor in Council 
by Liquor Act, 1912 (N, 8. W.), 
s. 57 2) (6b), was a@ power to name a 
day dur the whole of which licensed 
premises sball not be open for the sale 
of liquor & vo power was given to direct 
that, during specified hours of a named 
day, licensed premises should not be 
open for the sale of liquor.—DFELANEY 
». GANT (1927), 40 OC. L. H. 174.—AU8, 
e-law prohtbiling sale on New 
Bale to pone | fide traveller. } 
-~-A county Heensing ct. issued a bye- 
law that all licensed premises within 


employer’s absence, at a time when the 
premises were not open for business, & out- 
side the permitted hours. He had never at 
any time been authorised to sell to or supply 
customers :—Held: he was not a servant 
agent of the employer within Licensing 
Act, 1921 (c. 42), 8. 4 (a), so as to make the 
employer liable under that sect. for supplying 
intoxicating liquor otherwise than 


or 


the 


(1926), 1385 L. T. 153. 


751.. Add. Annotation :—Refd. Evans v: Fletcher 


(1926), 135 L. T. 163. 


762. Add. Annotation :—Folld. Evans v. Fletcher 


(1926), 185 L. T. 158. 


755a. -—-— -——— During non-permitted hours.]— 
Resp., the licensee of a public-house, was 
found drunk in the kitchen of the premises at 
.m. during non-permitted hours, the 
oor being wide open at the time, & he 
was summoned for being found drunk on 


10.80 
front 





ens areas apenas Mann 





the district, including inus & hotels, 
except as regarded travellers & lodgers 
therein, should be closed wholly on 
New Year’s day, &, when New Year’s 
day fell on a Sunday, then on Mondey, 
Jan. 2:—Held: under this bye-l:w 
a Monday falling on Jan. 2 must pe 
treated as a Sunday, &, accordingly, 
an hotel-keeper who had supplied a 
customer on such a Monday, outwith 
the permitted weck-day hours, had not 
infringed his certificate where the 
 Gustomor was a bend fide traveller 
who could lawfully bave been muupliod 
on Sunday.-——HkNPKRSON 4%. Oss, 
(1928) S. C. (J.) 74.—-SCOT. 


PART XII. SECT. 3, SUB-SECT. 2.—B. 


sp. Light in  bar.J—FRANOE v. 
aoe 11926) 8S. A. 8. R. 214.— 


aq. Customers leaving premises during 
ohibited houra—Carrying bottles.)-—A 
icensxeo was convicted upon an informa- 
tion a oe that a disposal of Mquor 
unlawfully took place on his licensed 
remines during prohibited hours. 
‘he evidence for the prosecution was 
that during prohibited hours two men 
were seen coming out of deft.’s licensed 
premises, & that one of them was 
carrying six bottles of beer, & the other 
tour bottles. No evidence was called 
by deft., who was convicted :—-Jleld : 
no inferonce could be drawn from_the 
evidence before the ct. that the beer 
in question was disposed of after closing 
time rather than before; the liquor 
War presumed to have been. lawfully 
acquired until the contrary was shown, 
& the conviction should be quashed.-— 
WaLsH ¢, MACKKRR AS, [1928] V. 1. R. 
186; [1928] Argue L. R. 67.—-AUS, 


PART XII. SECT. 3, SUB-SECT. 8. 


ar. What anununts to permititing.}—A 
person ‘‘ permits” the unlawful con- 
sumption of liquor on his loensed 
reniises if this takes place with his 
owledg@’d or connivance or by his 
failure to use due diligence to prerent 
{t.—Jon.Ly ». Virao, (1927) S.A. 8. R. 
188.—AUS. 


PART XII. sane 4, SUB-SECT. 1.— 


st. What constitutes offence.}—The 
mere fact of being drunk in a public 
lace ia not an offence under Criminal 
ode, s. 288 (f). It ie the creating 
of a disturbance which is almed at by 
that. provision.—-R. ve. OszormM, [1927] 


etmitted hours.—ADAMS v. CAMFONTI, 
[1020] 1 K. B. 95; 98 L. J. K. B. 40; 189 
L. T. 608; 92 J. P. 186; 44 T. L. R. 822; 
28 Cox, C. C. 588; 26 L. G. R. 542, D. C. 


760. Add. Annotation :—Consd. Evans v. Fletcher 


uring 


757. 


ENGLisH AND Empire Digest SUPPLEMENT. 


licensed premises under Licensing Act, 1872 
(c. 94), gs. 12. The justices dismissed the 
summons on the ground that the time at 
which resp. was found drunk was after the 
bours when the sale of intoxicating liquor was 


permitted :—Held: since at the time in 
question the premises were open & there 
was nothing to prevent the sale of food & 


non-intoxicating liquor at that time, the 
justices ought to have convicted resp.— 
EVANS v. FLETCHER (1926), 185 L. T. 153; 
90 J. P. 157; 42 T. L. R. 607; 24 L. G. R. 
424; 28 Cox, O. O. 231, D.C. 


Add. Annotation :—Generally, Refd. Evans v. 


Fletcher (1926), 135 L. T. 153. 


764. 


‘* Drunk ’’—Question of fact.]-Whether 
accused is ‘‘ drunk ’”’ within Criminal Justice 
Act, 1925 (c. 86), s. 40 (1), is a question for 
the jury.—R. v. PRESDEE (1927), 20 Cr. App. 


Rep. 95, C. C. A. 


tome en ee 


3D. L. R. 1018; [1927] 2 W. W. R. 
703; 49 Can. Crim. Cas. 1; 22 Alta. 
L. It. 5§82.—OCAN. 


PART XII. SECT. 4, SUB-SECT. 1.— 
B. (b). 


764a i. “© Intoxicated *’ —- What 
amounts to.}—In order to be guilty of 
driving a motor car while intoxicated, 
the driver’s intoxication must be of 
that decree which renders his driving 
of the car ao danger to the public.— 
McRak v. McLAUGHLIN Motror CAR 
Co., Ltn. (a ite): rth 1D. L. R. 


372; [1926] 1 R. 161.—CAN. 
PART XII. SECT. 6. 
bi. —— What musi be nroved.—On @ 


prosecution for unjJawful possession of 
a still it must be proved that informant 
was an officer of the Inland Revenue De- 
partment or was authorised to take the 
proceedings, that accused’s arrest was 
undor warrant, & the Liquor referred 
to in the certificate of analysis was that 
which wan seized.—R. v. McKENZIE 
Man.), (1927) 1 W. W. R. 549; 45 Can. 

‘rim. Cas. 137.—CAN. 

_b if. —-— Prior charge of hiding still 
dismissed—A utrefois oat ays Nats v. 
MCKENZIE (Man.) (1926), 45 . Crim. 
Cas. 380.—CAN. 

b iii. Penalty for—dJ urisdiction 
of mayistrates to mitigate fine.|—D. was 
summarily convicted by justices & 
fined £1 in respect of an offence under 
Illicit Distillation (Ireland) Act, 1831, 
8,16. The prosecutor objected to this 
fine, on the ground that under sect. 39 
of the same Act tho justices could not 
reduce the penalty to a sum less than 
£6 :—Held: the justices had juris- 
diction under Finance Act, 1923, s. 13, 
to impose any penalty not exceeding 
£500, notwithstanding the fact that 
Illicit Distillation (ireland) Act, 1831, 
a. 39, limited the power of mitigation 
4 prescribing a minimum pena ty of 
£ — RK, aNe I. 


P vw. ArMwacH JJ., [1929] 
71.— IR. 
Prosecution before police 
magistrate—Intervention of justice of 
.}—A justice of the peace, ha 








ving 
ntervened in a prosecution under 
Excise Act by assuming to adjourn 
the trial on the non-appearance of the 
poe magistrate before whom the 
nformation waa laid & who had 


a summons to deft. to ap before 
» & conviction 6 on the 
adjourned date of trial by another 


( 





764». Severity of sentence—-Wanton driving—By 
person ‘‘under influence of drink.’’]—R. v. 
BURDON (1927), 20 Cr. App. Rep. 80, C. C. A. 

788. To the cross-references following this case add 


ss _____: Sale or supply in prohibited hours.]— 
Sce No. 733a, ante. 


refused to plead & te whose jurisdiction 
he objected, was gueshed: since said 
intrevention was in direct. violation 
of sect. 134 of said Act.—R. v. PYKE, 
{1928] 1 W. W. R. 590: 49 Can. Crim. 
Cus. 186; 23 Alta. L. R. 341.—OAN. 


b v. Right of accused to list of 
goods seized-—Sufficiency of list.)—In 
order to comply with Excise Act, s. 82, 
the list of goods seized, a copy of which 
that section requires to be served on 
the Parent from whom they were taken, 
must include al] the goods seized, & the 

reparation & service of a 
a @ condition precedent to 
trate’s eons 
[1928] 1 W. W. 
Cas. 343.—CAN 
v. YaRian (Man.), {1926} 3 W. W. R. 
586.—CAN. , 


PART XII. SECT. 8. 


sx. Making part of rectifying ap- 
paratus suitable for rectification of 
apirils----Effect of absence of 3till.J— 





roper list 
he magis- 
ction.—Re — TESOSKI, 
R. 433; 49 Can. Crim. 


i 





R. ». WOLcHuK, [1930] 3 W. W. R. 
468; 54 Can. CO. C. 389.—CAN. 
PART XII. SECT. 11. 

r (p. 105) i.—— ——~ “ Hall's 
wine.’ J—R. v. AXKLER (1917), 40 
O. L. R. 304.—-CAN. 

d (P- 105) i. ———~ ——’ Mens rea.}— 
R. v. LAMBERT (Ont.), [1926] 2 D. L. R. 
362: 45 Can. Crim. Cas. 300.—CAN. 

Kf. 10H i. ere = Wee | er 
m é specified.}—R. v. IVAN nt. 
(1926), 45 Can. Crim. Cas. 237.—CAN. 

p (p. 305) i. ——— ———-.]}- -Sawcezuk 
» PapaEtTtr, (1927) 1 D. L. R. 849; 
47 Can. Crim. Cas. 78; 59 O. L. R. 
638.—CAN. 


(p. 105) i. —— Transporta 
tien | rail.)—R. v. O’KREFE’S BEVER- 
AGES, Lrv., [1926] 1 D. L. R. 620; 45 
Can. Crin. Cas. 153 > 58 Q, L. R. 221.— 


r (p. 108) i. —— Motor car in 
which liquor for sale found.]—R. v. 
MartcH (Ont.) (1926), 46 Can. Crim. 
Cas. 92.—CAN. 

a (p. 106) i. ——— Discretion of magis- 
neha alter ¢ -1—R. v. gree, 
Oe E. I.) (1926), 46 Can. Crim. Oas. 

96.—C. e 

b (p. 106) i. ——- —— Grounds fur 

allowing—. 


R. ©. SAGons Tony 


got sworn. }-— 
(1925), 45 Can. 








| police magistrate, before whom deft. | Crim. Cas. 260.—OAN. 


d (p. 106) 1. Liquor Control Act (Ont.), 
1927—. of Province to prohibit 
keeping of tntaxicating liquor within its 
bounds.}--Deft. was convicted by a 
police magistrate of an offence com- 
mitted in Dec. .1927, against. Liquor 
Control Act (Ont.), 17 Geo. 5, ce. 70, 
ga. 72 (2). The liquor which he was 
found to have unlawfully in his 
" eat was beer manufactured in 

he Province of Quebec, & was intoxi- 
cat: liquor, within the Act, which 
deft. had imported into Ontario:—Jfeld: 
the Province had the right to prohibit 
the keeping of intoxicating lquor 
within its bounds for purposes other 
than those authorised by Dominion 
Legislature ; s. 72 (29 should be viewed 
as a measure of control of the Hquor 
traffic in the Province & enacted for 
the purpose of making control by the 
Province effective, & not as a pro- 
hibition of import.—R. ». Ruppick, 
11928] 3 D. L. R. 208; 49 Can. Crim. 
Cas. 323; 62 0. L. R. 248.—CAN. 

d (p. 108) fi. Sale to person 
whose ee — been pec yr SRR ka 
wine. reld: ving regar quor 
Control Act, R. 8. O., 1927, 8s. 94, & 
other sects. of the Act, sect. 84 of that 
Act has no application to the case of a 
manufacturer of native wine, but 
relates solely to the sale of intoxicating 
UGE by a Govt. venvor to a person 
whose permit has bev. cancelled.— 
R. v. DOMINION WINEGROWERS, LTD., 
(1930) 1 D. L. R. 460; ©1929), 52 Can. 
Crim. Cas. 155; 64 O. L. Rt. 427.-— 


d (p. 106) iif. Residence ceasing 

be residence by conviction—Effect on 
occupant of part.}—R. v. Cowan (Ont.), 
(1929), 51 Can. Crim. Cas. 187.—CAN. 

d (p. 106) iv. What is illegal 
place.}-—1f, while in course of trans- 
portation through Ontario, the liquor 
wots out of the custody of a common 
carrier, whether in a warehouse or 
elsewhere in tho possession of one who 
is not a common carrier, it is in an 
{legal place within Liquor Control 
Act, 8. 90.—Re Winpsor ‘TERMINAL 
Warrnousr: & Transvorr Co., Lrp., 
[1929) 3 D. L. R. 926; 52 Can. Crim. 
Cas. 38; 63 O. L. lt. 630.— CAN. 

d( P 106) v. Iho ts occupant-— 
Whether husbund— House owned by 
wife.}--R. v. JOLLY (Ont.) (1929), 52 
Can. Crim. Cas. 147.—CAN. 

d (p. 106) vi. ——-- Who is guest: - 
Father of proprictor living in hotel.|—- 
nan Hawn (1929), 53 Can C. C. 327.--- 














a (p. 106) vii. ----— Sale by wife-- 

uy of absent husbund,)--R. v. 

Wuirr, {1930} 3 D. L. R. 151; 53 
Can. C. C. 240.—CAN. 

d (p. 106) vill. Liability of em- 
ployer for act of emnloyee—Onus of 
proof.|—R. v. Bus (1930), 54 Can. 
C. C. 242.—CAN. 

_@ (p. 106) ix. No formal con- 
viction mude—Powers of Appellate 
Court as to conviction.J\—R. v. Bos- 
conn (1930), 54 Can. C. C. 231.-~ 


sr. Carriage of Liquor Act (Ont.)— 
Not applicable to carriage on person.)-— 
R. v. TuRCOTTE (Ont.), (1926) 3 D. L. R. 
138; 46 Can. Crim. Cas. 59.~-CAN. 


bb (p. 106) i. Service of summons 
Dp piictency. }-Zte Brown, [1927] 2 
D. L. R. 849: 47 Can. Crim. Cas. 314; 
59 N. 3. R, 303.—CAN. 

co (p. 106) i. Temperance Act (N. S.), 
1923—Charge of keening liquor for sate 

Pr conviction for har ing 
same liguoar-—-Under Cuatoma Act, 
1927.}—-Re WILNEFF, (1928) 4 D. L. R. 
869; 50 Can. Crim. Cas. 196.—CAN. 

eo (p. 106) fi. —— Evidence of 

ent provocuteur—Whether corrobora- 
t necessary.J—R. v. KRIcE (N. 8.) 
(1929), 52 Can. Crim. Cas. 380; revag., 
52 Can. Crim. Cas. 137.—CAN. 


. 66 (p. 106) lil, ——- —— Sufficiency 
of evidence.] -~ki. v. DAUPBHINEE (N. 8&.), 
(1930) 2 1). L.. 12. 13%: 52 Gan. Crim. 
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Cas. 401; affg., [1929] 3 D. L. R. 622; 
51 Can. Grim. Cas, 4298.—CAN. 

co (p. 106) iv. —— Unsaleable 
quantily. =. vw. KERWIN 980), 58 
mn. © O. 257; 1M. P. R. 172.—- 
CAN. 

oc (p. 106) v. Conviction for 
second offence u Previous con- 


viction more than limitation neriod for 
prosecutions befare.}—Exr pn. Woons 
(N. S.), (1928) 2 PD. L. R. 771; 49 
Can. Crim. Car. 141.—-CAN. 

oo (p. 106) vi. —— Jurisdiction of 
additional stipendiary for (Cty of 
Sydney.J—R. ve Morrison; Rh. uv, 

ILLMAN (N. 8S.) (1929), 52 Can. Crim. 
Cas, 388.—CAN. 


co (p. 106) vii. —-— Right of appeal 
Srom county court judge--Sitting in 
appeal from mayistrate.j}-—R. v. VERGE 
(N. 8.), (19380) 1 1. TL. Re g@4: 
M. P.R. 455 (1929), 42 Can. Crim. Cas. 
406.—CAN. 

co (p. 106) vidi, —---- + J 
KR. v. Corver, (1930) 2D. L. R. 218; 
53 Can. C. C. 42; 1M. P. BR. 325.-- 

oo (p. 106) ix. —---- Writ of assistance 
~--Laesued as of course.J---Re Wri's or 
ASSISTANCE, {1930} 2 1D. TL. RR. 409; 
453 Can. C. GC. 2083) sub nom. Wap. 
A.-G. Nova Scorra, 1 M. P. RR. 286. 
CAN. 


co (p. 106) x. -~---— Amendment by 
1929 Act--Hiffect on right of inapector to 
costs.) —-hR. v. BONNER (1930), 535 Can. 
GC. 46; 1M. P. RR. 83t.- CAN, 

ana (p. 106) i. Zemnerunce Act 
(Man.) 1924 (c. 118)—Second offence— 
First conviction more than six months 
previously— Conviction for second offence 
wnvalid.|—-R. v. ZAMrMER (Man.), 
{1926] 2 W. W. RR. 721; 46 Can. Crim. 
Cas. 76.--CAN. : 


aaa (p. 106) ii. —-—- —~-~— Con- 
viction for second offence valid.J|—N. v. 
McInwain, (1927) 1 D. L. R. 1150; 
ft927; i W. W. RR. 3533 47 Can. Crim. 
Cas. 204; 26 Man. L. R. 349.—-CAN. 


aaa (pn. tel) afl, ——— Whether 
under different section of Act.J-—KR. ». 
SNARE (Man.), [19%7] 1 W.W. WR. 138; 


47 Can. Crim. Cage. 115.—CAN. 











mandatory.J—R. v. CHERRY, [1927] 
3D... 455 5 (1927) 2 W. WwW. 1. 290; 


48 Can. Crim, Cas. 180; 36 Man. L. kh. 
565.—CAN. 

aaa (p. 106) v. —-— -—--—— --—~— Not- 
withstanding 1927 (ce. 33), 8. 5.J-—lh. v. 
GASPARD (Man.), (1927) 3 W. W. lt. 
301; 48 Can. Crim. Cas. 358.-—-CAN. 


aaa (p- 106) vi. ——-—- Arrest--Without 
warrant—Faitlure to prove arrest by 
constable— Arrest invalid. }— R. v. 
ZENICK (Man.), (1927) 3 W. W. 
48 Can. Crim. Cas. 308.-—CAN. 

aaa (p. 106) vii. ——-- --—— On Sunday 
—Arrest valid.}—R. v. Smiri, (1927) 
2D... 4.982; [1927] 1 W. W. It, 734; 
47 Can. Crim. Cas. 345; 36 Man. L. RR. 
386.— CAN. 

aaa (p. en vifi. -——--- Keeping for 
sale. J—HR. v. Nepr, [1927] 3 W.W. Rh. 
353; 48 Can. Crim. Cas. 275; 37 Man. 


J.. RN. 5,-—CAN. 
Unlawful 


asa (pp. 106) Ix. 
posseasion of liguor— JAiquor on premises 


not privale dwelling-hause—Previous 


ee 


completion in respect OF Game mre nssee | questioned before there ts an adjudica- 


R. v. Ricarn, (19271 4 D. L. RR. 777; 
[1927] 2 W. W. §&. 594; 48 Can. Crim. 
Cas. 252; 37 Man. L. lt. 1.—CAN, 

aaa (p. 106) x.-—~— Trial—Whether 
local venue,j-—R. v. Dk (Man.), [1927] 
4p. L. KR. 1065, [1927] 3 W. W, KR. 
520; 49 Can. Crim. Cas. 57.+—-CAN. 





asa (p. 106) xi. —-- Stay of proceed- 
ings-—Crown entitled to stay procecd- 
inga.)--Th. (THOMPHON) 1. HAMMATT 
(Man.), {1926} 3 W. W. Kt. $50.—CAN. 
aaa (p. 106) xii. -—-~--- Sentence-— 
Imprisonment with har labour— 


d 
Invralid.}—N. v. STEFLE (Man.), {1926] 
2W. W. R. 370: 45 Can. Crim. Casa. 
254.-- -CAN. 
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. 
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aaa (p. 106) xiii. —— ——- ——— — 
Power of court to amend,)-—H. v. Hale 
(Man.), {1987] 2 W. W. R. 320; 49 
Can. Crim. Cas. 253.—OAN. 
Amount—Offence by company.)—R. v. 
Suna’s WINNIPEG BREWERY, LTD., 
{1927} 3 W. W. R. 258; 48 Can. Crim. 
Cas, 322; 37 Man. L. R. 18.—CAN. 

aaa (p. 106) xv. Appeal—ZTfear- 
ing by county court jud Cannot be 
reviewed by certiorari.|—lt. v. CHAPMAN 
fen.) (1926), 45 Can. Crim. Cas. 266. 


aaa (p. 106) xvi. —-— Costs— 
Of informant.--Taration,}-—NTi. v. SIMO- 
VITCH (Man.), (1927) 3 W. W. Rt. 568; 


aaa (p. 106) xvii. SY hana of 
hotel uth bottle in hallway——Mena rea. | 
—-Mens rea is an ossential element of 
the offence, under Manitoba Temper- 
unce Act, of having intoxicating liquor 
in a place other than the dwelling-house 
in which accused resides, without the 
licence therefore required by the Act. 
Therefore, where a hotel preprietor 
charged with sald offence was con- 
vieted mainly on the fact that he was 
found in the belay of the hotel with 
an open bottlo in his hand coutaining 
{ntoxicenting Hquor, his explanation 
of its possession pene that he had 
Necked it up tn the hall, thinking it to 
10 empty, & Intending to remove it, 
it was held, on appeal, that tho 
explanation was a reasonable one, & 
since if trac, as it appeared to be, 16 
established an absence of mens ree 
the conviction should be quashed.-— 
Rv. McHane, (1928) 2D. 1. BR. 621; 
f[1928; 1 WoW, RR. 8495 40 Can. Crim, 
Cag, 324: 37 Man. lL. RR. 321.--CAN. 
naa (p. 106) xvili, ---——- Proof of con- 
riction wuler.j--A document headed 
“ Certifiente of Conuvietion ’” & = pur- 
porting ta be a copy of u conviction 
under Manitoba Tamperance Act, 1924, 
is not proof under Govt. Ufquor Con- 
trol Act, 1988, 8. 151 (4), of a con- 
vietion under the former Act, -—K, #. 
RiceBera, (W029, 1D. b. R. 2205 40 
Can. Crim. Cus, 387 5 (1028) 5 W. WLR. 


534.--CAN 


aaa (p. 106) xix. Liquor Control Act, 
1927-- Heasons for Judgment given by 
judge--.dudgment effective without notice 
lo arcused.) --fte . vw GALBRAITH 
(1925), 20 Can. Crim, Cas. 398.---CAN, 

aaa (py), 106) xx. Government Liquor 
Control Act, 192%—-Previous conviction 
—-Meaning of.}--“ Previous — convie- 
fion ’ in above Act, 4. 17%, moans ao 
convicticn under that Act, & does not 
refer to convictions under prior Acts 
now repeated.-—R. 2. Racepnnra, (1929) 
1D. L. . 220: 50 Can. Crim. Cas. 
387: [1928] 3 W. W. at, 534.—CAN, 

aaa (p. 106) xxi. -. -- -—-- Order of 
proceedings.) ~ Seer. 178 (a) of Govern- 
ment Liquor Contra! Act, 1928, whieh 
presembes the order of the procecdings 
where & previous conviction I¢ charged, 
ix directory only; & If the case Is one 
in which evidence of @ previous con- 
victlon is @ necessary cleinont of the 
dubsequent offence, the spirit of the 
sect. in not violated by the production 
of this evidence before the accused ts 
questioned as to the previous con- 
viction, where the essential condition 
of the sect. that the accused bo not 











tlon on the second offence Js observed. 
ht. v. Bibowts, (1930) 2 W. W. Rk. 
251; 3 D. Le Re. 7435 53 Can. C. C. 
2783 39 Man. lL. Kt. 15.-—CAN. 

aaa (p. 106) xxil. ——— ‘' Liquors which 
are intoricating” — Whether “ beer” 
é& “wine” within words.)—The fact 
that a beverage with respect to which 
a charee ts lald under Govt. Liquor 
Control Act, 1928, is called ‘f beer” 
or “ wine ” is nol sufficient to enable 
a macistrate to determine judistally 
that it is intoxicating. The Act does 
not deal with everything which goer 
under the name of ‘* beer ’’ or ° wine, 
whether Jt be intoxicating ornot. The 
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yors “which are intoxicating "’ in 
2 (21), which defines “* liquor,” 
refer to all classes of “liquor” dealt 
by the Act eer . MOXLEY, 
[ioe 1D.L. R. 2 


50 Can. Crim. 
Oe ; [1928] 3 W. Ww. R. 537, 576. 


aaa (p. 106) xxii, —— pore ibe 
possesrion of t Home-made wine.] 
—R. «. TILBURY, {1938] 3 W. W. R. 
127.—OAN. 


Py pets 106) Late = Neces- 

. vw NEDELEC 

ede oss poe E. MPEEeS 
. Oaa. 34.—-CAN N. 

fo proe Be -R. v. TOKAROHUK (Man.) 

ne 9), 61 Can. Crim. Cas. 380. cates 

sale. B or BLooM (i ‘itn or ken Jor §2 








p. 108) xxv. ———- —— Burden 
oe pest 106) eee Pr an 


one iD. re aee) xxvi{, ——— _o of per- 

mit—Effect.-+~Where a general permit 
for the purchase of liquor has been 
issued under Govt. Liquor Control Act, 
1928, after ropes ap prove! given, 
with respect to a “ re ence "’ of the 
kind defined in sect. 2 (33) (b) of the 
Act, the permit holder the right, 
after the expiration of the permit, to 

keep on said premises liquor which he 
y: pure sri while the permit 
was in foreso.— Kh. ee {test} 
1Yp. L. R. 672; (i999) 3 ~R. 
3753; 62 Can. ‘Crim. Cas. M500 : 38 
Man. L. R. 318.—CAN. 


aaa (p. 106) xxvill, ——- Object of Act— 
Suppresston of transactions & not manu- 
hig std dame v.«NEDELEKC (Man.) a 
‘DL R. 896: 52 Can. . Cas. 


aaa (p. 106) xxix. —-— Having 
hee in place other than residence. 

. v¥. TWARDOWSKI, 11930 | 1 WwW. W. R. 

OBT ; 5638 Can. C. C. 202; 38 Man. L. R. 
1} ee AN. 
106) xxx. —-— ‘ Public 
punce hal amounts to.j|—- eld: 
he pied shop in wodion herein was a 
*publo place’? during the hours it 
Wan O > ace business.— R. v. SEILKE, 
{1930 Ww. R. 653: 3D. L. i. 
ti 54 Cnn. C.C, 237; BB Man. Ll. It. 
549..--OCAN, 


d (p. 107) i. ——— 


20 triable by at 
tw. ae Uitee e Can. 
ars Cas. 12 


d (p. 107) i. chderspbicar debs Liquor Act 
ae B), 1927 —- Conviction’ under — 
Contents of affidavit on @ Srom.}— 
R. v. CHATKAU RESTIGOUCHE, [1928] 
4 D. LR, 292; 50 Can. Crim. Cas. 


331,—OAN. 

d@ (p. 107) ii. Sale of liquor by 
em ontrary to orders o ora- 
heli pO of corporation fat . 
CHATEAU _ I goUuCcHn, peg? 
im. Cas, B81. 


D. L. R. 392; 60 Can. Crim 
—OCAN, 


d (p. 107) iv. BE al to county 

judge—Proof of 3a of notice of 
appeal. --—-R. @. CYR, T1928} 4D. L. R. 
50 Can. Crim. Casa, 316.—-CAN. 


a jp) 107 D —~-~ eer possession 
0 
nae Aig Ginas ¢ & a > (1929), 


02 Can. 


Ni (p. 107) = 
T Rv. rp ate (Sank) 
(1985), 45 Can. Crim. Cas. 268.—OAN. 


MN (p. f07) i. Sale of beer— 
Judicial notice of nature of beer.}— 
Beer, being a spirituous & also a malt 
liquor, comes within the first of the 
threes classes of liquor refe to in 
the definition of “liquor ’’ in above 
Act, the Act in force at the time of 
the transaction in question herein, & 
falls within the absolute prohibitions 
of sectsa, 10 & 41 af said Act deo 
out any bn Lebo font A is intoxica 
facnathta enteitares & cain leant 
8 a Bate mi raes saa 
le taken once the Hquor in q 
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is shown to be UINN v. HUEL, 
(16383 8 W. W. R. yer = QUENN ¥. 


(p. 107) ii. Act (Sask.), 
1945 Cc. faves ay aged 
dition 


pire ehoweete 
ay or ” association. 1. (Mo ouaatt) 


.- ARMY & VETERANS ASSOCN. 
or eau (Beak) ), (Aas eo. 0 W. W. R. 
695; 46 Can. Crim. ~——OAN. 

w( - 107) iv. gen 

What a 


aoe to.}-—-R. 
var ye ie ay +) (1927), 48 Can. Crim, 
Cas. 


pe, of 


rr (p. ide chocolates. Rtv. Pua cap 
{1927} 1 W. W. R 


880; 48 Can. Crim. 
Cae, 153; 88 B.C. R. '267,—CAN. 


rr (p. 107) iv. -——— ———— ———- Pwur- 
immoderate amount.}—Where 
& ed with unlawfully 


keeping intoxi 

the fact that the aconsed purchased an 
erate amount of liquor from the 

government, picts is in If evidence 

of an overt act of wrongdoing which 

the accused is called upon to answer & 


n is 








: .—-~ Second offence— | from which the justice may, under 
rete ac ee nd ghee sect. . of haga ona Liquor, Act 
ape IR fa eased y for second R. 8. B. C., 1924, infer the co n 
o MERRITr | Of such ‘an act. The Siesta of what 
ine aj 2 ie eA Le 940; (1937] 1 | constitutes an imfoderate amount of 
. Crim. Cas. 74; | liquor is one of fact depending on all 
21 Pasi 535 8 _—CAN., the c stances of the case. —R, v. 
I (p. 107) vi. —— Conviction for | QUULETTE, [1980] 8 W. W. R. 37; 53 
eette oak it is dangerous vo Pad? 107) 8 nal necekearag 
e e that it rous ew. B 
pi convict on the uncorroborated evi- | R._v. McDonatn, fioa) 1 w Y 
genes of an accomplice applied in nd 48 ; 
on appeal, a conviction for R. 208.--OAN. 
unlawfully purchasing trom the Govt. 107) vi. Interdiction order— 
Liquor Bo greater quantity of }—R. GRANT 
liquor than is allowed: to a C. a if ake 4 D. Pe Bisa 784 . 736) 
on any one day. The witness held to Crim. Cas 
have nN an accomplice was a perron 


whom the accused as 


pur- 
chase the Hquor fer him as an agen 


oh a vii. ——— Burden of proof-— 
NEw DOMINION 





accused.|-—~R. v. 
& who ae that the accused CLUB (1925), 35 B. CO. R. 503.—CAN. 
already 7 pure aged his lawful: Puen: rr ( 107) iif A 
Tuner HEAD PGE! Wy Bake: | li lo Nena of renpmae a 
Cas, 2 2 Sask. L. R. 293.—OAN, a Qubmnson) v, , PERRI, = {eae 2 


i aa nD to Si of selling 
bin hane a 0 
oof of right on accused.}—The 
‘iquor ” in Liquor Act, 1925, 1924-25, 
c. 53, includes “* beer ”’ unless con- 
teat otherwise requires. 
where an accused {s with selling 
liquor unlawfully, sect. 135, which 
piece on & person so accused the 
urden of Seoein the right to sell it, 
covers the case where the evidence for 
the nrecnen. establishes a sale of 
** bee CruiIT yf S28) 4 
D.L. R. 681; : (1928) 2 Ww, R. 377; 
50 Can. Crim. Cas. 143; 22 Sask. L. R. 
525.—CAN 
ll (p. 107) viii. —---~ Keeping for sale 
-—Whether yroof of intoricating cha- 


Therefore, 


: racter necessary.|\—Where on the hear- 


e 
pr eR Bee tel anae eSe Seeee Rol 1a 
[aan od 


ing of a charge of keeping liquor for 
sale contrary to sect. 78 of Liquor Act, 
1928, it is proved that the accused had 
beer for sale, evidence ofits intoxicating 
character is not necessary to sustain a 
couviction.—R. v. COoRBELL, [1930 2 
W. W. R. 334; 583 Can. C. C. 319; 
24 8. L. R. 607.--CAN. 
11(p. 107) ix. Liquor 4ct, KR. S.S., 1930 
—A nweal—Time gt ee }—R. 
v. PELLETIER, [1931] 1 W. W. R. 720.-- 
CAN. 
ll (p. a x. Power of Liquor Board 
to aue d&: be sued.]—Liqguor Hoard of 
Saskatohewan was crea by Liquor 
Act, 1925, & as a board distinct in 
entity from the members thereof & 
from the Crown; el enous Bot 
expressly doclared be 
corporate empowcred ie sue & te ba 
the necessary intendment of the Act 
in view of the powers een the Board 
is that it ma oer ts designated 
name avail itself of & be made amenablo 
0 the o process of the cta.; it 
is not n in ordor to support & 
find of that intendment to conclude 
that the Board is a bod 
BANK OF MONTREAL Ut. 
W. W. R. 303.—CAN. 
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rr p. (107) ii. -——- —— Jn restaurant 
— found in push accessible 
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corporate.— 
OLE, [1931] 1 


28 


fen 


WwW. Ww. 143.—C 
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a0: 37 B. O. R. 289.—CAN. 
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rr (p. 107) ix. --~- 
Where iiquor legally purchased, is 
legally possessed or cdéntrolled, some 
overt act of an illegal nature must be 
the “bn by the Crown in order to raise 
he presumption created by sect. 91 
the Government Liquor Act, 

S. B. C., 1924; but where there is 
avionics of either illegal purchase or 
illegal possession, sect. 91 casts upon 
the accused the onus of proving his 


innocence of a charge of violating ae 


pot ae one of the ways refe to 
—-R. v. CANA A: 11930) 12 
we ie 92; 53 Can. C. C. 411.—- 


W. 
CA 





rr ‘(p. 2. ) x. Trial—W hether 
local venue R. v. Lynow, (1927) 1 
W. W. R. 503; 47 Can. Grim. Cas 
176; 38 B. &. R. 124.—OCAN. 

rr (p. 107) xi. - Previous con- 
vielion charged —-- Procedure.}~--Under 
seot. 93 (a) of Government Liquor Act, 
hk. S. B. C., 1924, where a porson 
accused under the Act is also c ] 
with a previous conviction, the proper 
procedure for the magistrate trying the 
case to follow is that. ne should in the 
first instance read to the accused only 
that portion of the inforniation preci 
with the subsequent offence & shoul 
before presto the 





adjudicate thereon 
accused whether he was so viously 
convicted ; moreover he should not 
before adjudicating on the subsequent 
offence read Bs whole information 
BRANDOLINI, [1930] 1 
n. 890 : 54 Can. C. C. 1223; 
42 B. GC. R. 536. —CAN. 
re (p. 107) xii. ~—- —--- ———. +f. 
v. ROWAN, eee 2 W. W. R. 377; 
Rowan, 54 Can. ©. C. 
559.—“CAN. ‘ 


42 5 "8: R. 

rr (p. 107) xHif. ‘* Room tn an 

inn re hat amounts to.}—A room il 

the rear of the ground floor of a oe. 

ing house was used exclusively 

proppeor & his family as a viotee 
-room, & the roomers were 

admitte therein on 6 

invitation :—Held: the room was 

a“ room in an inn ”’ within sect. 48 "3) 

of Government zener > Act, 3 R. 8. B. C., 

Gena He eee isan 

oO 
W. W. BR. dai —0OAN. 
rr (p. 107) xiv. —-— Previous. con- 

erent Ole }—Where an informa- 


sub nom 
197; 





— 


tion under Government Liquor Act, 

. B. C., » alleges a provious 
conviction, it is not contrary to sect. 
93 thereof for the magistrate to read 
the bel ae 43 the porneHoD. A one 
accused ore proceeding e 
hearing of the ch of the subsequent 
offence. The ce cate in question 
herein, purporting to be that of the 
registrar of a repr ct. :—Held: not 
to comply with the requirements of 


sect. 98 (6) as to proof of a previous 
SE ay —R. v. DALBERGH, [1931] 1 
W. W. R. 260.—CAN. 
a (p. aon) i. —— ——.J—R. v 





WESTERN WINE & L1quo ar R. v. 
WOOTTEN (Alta.), {2978} t W. We a 








§5; 39 D. L. R. 29 Can. Cr 
Cas. 307.—CAN. ° 
10 fe g (p. 108) {. Pupplying liquor 
nfant—Ignorance of age immaterial.| 
—R. v Sor ide wae i 6]1D. L. R. 
Ot 3 H eee Ww. . 465; y 45 
. Cas. a0: 22 Alta. L. R. 
hh (p. 108) 1. 
statutory j n filing of copy of 


conviction o pepo at fa }—hR. v. Sr. 

ELMO HOTEL Co., LTD. Ne tcc ) (1926) 
4D. L. R. 864; [1926] 3 W. R. 

$24: 46 Can. Crim. Cas. 301. —CAN. 


hh (p. 108) ii. Local option 
areas—Creation.|—Re JT:OCcaL OETON 
PROVISION OF GOVERNMENT LIQUOR 
CONTROL ACT OF ALBERTA, Re 
HARDISTY, , & RIBSTONS, [1937] 4 

L. ee NE W. QR. 711; 
25 hits’ nA 53 CAN. 

ne (p. 108 8) ie kad ~A 
“hamlet ’ & territory Lge ea 
terete were created a local option 
area, & a plebiscite was taken therein 
which was docided in the negative. 








After the creation of the area, but 
before the taking of the plebiscite me 
hainlet was created a age, wit 


area wholly within that of said local 
option arca. On a reference by tho 
Lieutenant-Governor in Council for 
the opinion of the ct. :—Held: it was 
competent for the Lieutenant-Govornor 
in uncil to create such village a 
local option area for the purpose of 
taking a loca] option plebiscite therein 
before the expiration of two  yoars 
from the taking of the plebiscite in said 
enlarged reget —RKRe Farmkvirw, (1930) 


2 WwW. W. 542; 54 Can. OC. C. 160; 
24 Alta. Le "R. 603.—-CAN. 
hh (p. 108) iv. Seizure on 





Sunday-—Legality.!—A search & seizure 
inade, without yatrent by @& pre- 
veutive officer of the Albe Liquor 
Control Board under the authority 
conferred on him by sect. 113 (2) of the 
Government Liquor Control Act of 
Alberta is not illegal because made on 
au Sunday.—RK. ex o% Mag sean rah v. 


POSTERNAK, [1929] 2 W. 2. 4873 
51 Can. Crin. Cas. 436: en Alta. L. R. 
202,—-CAN. 

bh (p. 108) v. —— #—— -—--.}-— 


WriGnT (Alta.), [1929] 1 W. W. ie 
O17 : 52 Can. Crim. Cas, 285.—-CAN. 


hh (p. 108) vi. ae placid 
order----J urisdiction to make ex parte.) -- 
A valid interdiction order under sect. 
101 of Government Liquor Control 
Act of Alberta can be made ez parte.--— 
aS: v. JONES, (1931) 1 W. W. RR. 808; 
b. L. R. 199;  revag., [1931} 1 
W. ane R. a —CAN, 
eae Ly ) vii. Forfeiture of 
car--—W hat eh be proved.}—A magis- 
trato is not justified in ordering the 
forfeiture of a motor car under sect. 116 
of Government Liquor Control Act of 
Alberta unless tho fact that the car 
had been scized has been established 
by evidence properly receivable or 
unless, where the accused pleaded 
guilty, there was an allegation in the 
neon & complaint that the car 
coo —HRe KIRKHAM & 
fo30P 3 - W. R. 10; eub nom. Re 
ae: Scere 54 Can. C. C. 149.— 


hh (p. 108) viif. ———~ Room ceasing tu 
J.8. 
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be privale residence.|}—Acoused was 
convicted under Government Liquor 
Control Act of Alberta of having 
liquor in his ew eae without a 
ponat entitling him to do so. The 
acts found by the magistrate were 
that the accused had an individual 
permit under which the HNquor in 
question was bought, that the Uquor 
was found in his possession in the 
room in which he resided, but that the 
room had ceased to bo a private 
residence within tho meaning of the 
Act because of tho fact that a prior 
occupant had been convicted: of a 
breach of the Act, & that thero was 
no evidence that the accused had 
notice of that fact :—Held: the con- 
viction should be affirmed.—R. v. 
PEARN, [1930] 2 W. W. R. 206; 54 
oan C. C. 194 > 24 Alta. lL. Rh. 530..-- 


sr. Alcoholic Liquor Act (Que.), 1925 
—WNecessity for notice of appeal—kiyht 
of justices suspend sentence.|} — 
QUEBRO LIQUOR COMMISSION v. TRAI- 
RAUDEAU (1927), 50 Can. Crim. Cas. 
434; 44 Que. K. B. 417.—CAN. 


st. Customs Act, Rk. S. C., 
(c. 48)—Burden of proof—Of legal 
iwmportation o n accused. |\-— 
Re R. v. MOKENZIE (1926), 45 Can. 
Orim. Cas. 144; 58 N.S. R. 313.—CAN. 


sv. S. P. Re R. v. BLANK, [1926) 1 
D. L. R. 328; 45 Can. Crim. Cas, 82; 
58 N.S. R. 204.—CAN. 

sw. --—- —— Not on bailee.] — 
R. ve Le Buane (N. B.), [1927] 2 
De hk. 793; 47 Can. Crim. Cas. 302. 


1906 





sx. —-— Removal o ee unlawfully 
tmported into Ca Jl. v. BAI, 
(1927) 1 D. L. R. 896; 47 Can. Crim. 


Cas. 58; 59 ie S. . 86.—CAN. 


sy. Appeal—-Right of.J—Nh. v. 
Bala, [1927] 1 D. a R. ae 47 Can. 


-_——~ Wen contnlinure 
with geek. “92, 1—R. v. ROCHE ce 
48 Can. Crus. Cas. 210; 59 N.S. 
218.—CAN. 

sa. Inland Revenue Act, Rt. S. C., 
1906 (c. 51)—Onilewful brewing— Kvi- 
dence.J—R. v. SmitTn (Ont.), (1926) 3 
can 1. 419; 46 Can. Crim. Cas, 218.— 


sb. -——— Prosecution under— Con- 
dition pe aa ake of list of scized 
articles. }—-R. ILLIAMS) v. YARISH 
(Man.), (1926) 3 3. WW W. R. 586.-—-CAN. 











Contenta. oh Fh pena vw. YARKISH 
(Man.), [1926] 5 W.W. K. 586--CAN. 


sd. —— Conviction—Form of.}—lit. 
(METCALFE) v. Bat, [1926] 4 D. L. R. 
829; (1926) 2 W. W. BR. 582; 
Can. Crim. Cas. 151; 20 Sask. L. It. 
591.--CAN. 

se. Axcise Act, R. S. C., 1906 (c. 51) 
— Possessing wash—-Conviclion—Form 
of. }--h. v. DRAGAN, [19027) 1 W. W. it. 
914; 47 Can. Crim, Cas. 391; 8 
B. C. R. 420.—CAN. 


sf. -——-- Brewing beer without licence.) 
—t. (HIANNA) v. ERNEST (B. C.), 
{1927] 1 W. W. 1. 961; 48 Can. Crim. 
ee 19 AN 


e 


. Fxcise Act, R. S.C. 1927, c. 60-— 
U s awful posse. under—TBeer brewed 
for own use---After noilice.)}—R. v. 
KostTyNiuk (1925), 50 Can. Crim. Cas. 
374.—CAN. 





——-jJ~R. ov. 
Roe cuiin (N. B. ), (1929) 1 D.L. Kh. 
$13; 51 Can. Crim. Cas. 24.—CAN. 


si. Sufficiency of evidence.) 
—Ii. v. Baniun, {1920} 2 W. W. K. 
419; 51 Can. Crim. Cas. 417; 38 
Man. L. h. 239. Big 

sm. ccessily for had 
reu.j—. vt. BLAIR, siriry Z2w. W. 
893.—-CAN. 

Bea Brewing gt for Bae sos of 
‘amil ens ~-h. uv. 
fomey 11080) 2 WW. i. 3053 4 


9 


se 








aa ee eens 


oat ©. OC. 98; 


—- Writ 
authority to 
OLL FF (Sask.), [1930] 1 . L. 
8307 (1 (1929), 52 Can. Crim. Cas. 249.— 


sp. .}~-Tho power of 
search under a writ of axsistauce issued 
under Exoise Act is not restricted to 
any particular time of the day or night 
or to any particular building or other 
place, & therefore extends to the 
soarching of a private dwelling in the 
niga f ea hk Perce ane (1930) 
2W Ww. 54 Can. C. O. 1893 
2198.1. x “88. —CAN. 


d (p. 109) i. - —— Form of.}— 
A oonviction for an offence ainat 
the above Act omitted the provision in 


24 Ss. L. R. 594.— 


ae Oe ee 











respect to the isa of a warrant of 
distress, & the imposition of imprison- 
-ment in default :—He the con- 
viction was bad.—R. v. McFARLANE 
eens 24 N.S. R. (12 R. & G.) 54.—-- 

dddd (p. 109) 1. -—-- Suspension of 
operation by Province — Right of 


overnor-General to revoke suspending 
order,)-—-SHEBHAN vo. SHaw, [1928] 2 
D. L. hk. 468; 49 Can. Crim. Cas. 357. 


sx. Camda T'emperance Acl, 1927 : 
8 149--No appeal from mayistrat 
having Arie deua tag) Baers ». GuAiAnt 
(1930), 54 Can. OC. C. 328.--CAN. 


o (p. 110) {. Forfeiture of license— 
Right of municipal corporatton-—W here 
power to enforce byc-lawa given by 
statute.) The power given to ee 
ag) ‘PLB. under LR. 8. O. 1887, c. 184 

285, ‘to determine the timo during 
which Victualling UHeenses shall be io 
foree,” dows not. confer any powor to 
forfeit such licenses, but merely to 
tix the duration of the Heense. The 
rower to create a forfeiture of property 
8s one which ost be expressly given 
to a corpnu. by the Legislature, & such 
an extraordinary powor is least of all 
to be inferred where tho Legislature 
has provided other means of cuforcing 
bye-laws by means of fue & amercia- 
ment, as in this cuse.---BANNAN v. 
‘TORONTO COREN, (18092), 22 O. KR. 274. 


o (p. 119) Hl. —— Conditiona of. 
bliean’s license is not subjec 
orfeiture under Licensing Act, 1v1T. 

A. 185, unless all three offences havo 
beon committed whilst deft. has been 
the holder of the same lHeoense,--R. 0. 


MUIRHEAD, Ke p. LYONS, [1927] 
8. A. S. li. 116.—AUS. 
MH o(p. 110) i, -—-— Minor—Necessity 


for jail ledge.}-~-The selling of beer by 
®& beor licensee on his licensed premises 
to a person under twenty-one years of 
ago {sg not an offence aguinst Govern- 
ment Liquor Control Act, 1028, if the 
licensee duos not know that such 
person {gs under age.—-h. v. Kipp, 
(1930) 3 Ine I. Th 730; T1929) 3 
W. OW. RR 3773) 6¢ Can. Crim, Cas. 
191; 338 Man. L. HR. 32t.--CAN. 


ooo (p. 110) i, roam ame: Male by 
servant.J—Where%a sale of Hquor In 
Maat of Government Liquor Act, 

. B.C., 1924, ia made by a servant 
sentiG acting retin the general scope 
of his employment, tho mastor can bo 
convicted therefor, even though the 
salo was inade by the servant in 
contravention of his master’s expross 
instructions Ht v, Van Bos., LIp., 
de 7. W. RR. 559; 53 Can. C, C. 

te e C. It. 340. -——CAN, 
af: cats 


Held: under sect. 128 ‘of Gove seninent 
Kiquor Control Act, 192%, a Lconsed 
brewing co. was liable for a violation 
of the sect. by its rervants although its 
manager had no knowledge thereof & 
had expressly instructed its e mploy ous 
not to break the law.——R. v. 
BREWING Co., (1930) 1 We W. RR. 238 ; 
2 D. Ju. R. 227; 4 53 Can. C fo Cc. 56 ; 38 
Man. L. R. 4 41.—OAN, 
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8 8 
Part XV.—War Legislation. 
843 Add. Annotation :—Refd. Adams v. Camfoni (1928), 139 L. T. 608. 
ae i.-—_ - — ——.}—R. v. Droz (Ont.) | ss. 16-18.}—A.-G. (BUTLER) vo. SHEE- 
Bape Gan 0 a ati "16 (1987), 47 Can. Crim. Cas. 250.—-CAN. | HAN, {1937] I. R. 546.—IR. 
Ca nD. —— Mens rea necessary.J— sb. Information under Excise Act— 
ee ee, ]—— RR, 9. SIMON R. v. ~ CRAWFORD (N. . )» po87 2 Description of Sor ans a uereney) 
(out) dst"), 47 Can: Crim. Cas. 167.— | D. L. R. 6653; 47 Can. Crim. 134, aged P0 BEND ENON: zp. BRODER, 
Fee Ss8) bre. Gio” 82 Gan, Grim 
ddddd ili, rugoist— re eG ». ROssiGNoL, (tos 1B DL H, 4a04 8 
dence. | —He CaRnou Vie? ) (19a), UIs, R. v. MiocHAUD (N. B.), 
48 Can. Crim. Cas. 208; 59 N. 8. R. ett i iD. kB . 745; 51 Can. Crim. eet Presumption that eiorreee 
183.—0 il, ane W. 60 co v. ae ee ee 
nol dient it oe ie —— ——.}—R. v. Gopnout | jy W- HR. 607; 54 Can. O. 151; 
mv mene ie onalysed — Ne "2 3.) [1929] 1 D. L. R. 606; 41- : 
Maton vashede “= Hyp, Crim. Cas. 201.—CAN. sd. 


(Onn ong 2 I. R. "998; 3 
Can. Criin. Cas. a9 .—OAN, 


o (p. ee i. Conviction for second 
offence-—Invaltd—W here first conviction 
ed.\—R. v. Woons (N. S.) (1926), 

6 Can. Crim. Cas. 171.—CAN. 


f (p. 111) i. Licensing Act, 1917— 
pepome Sor sale—Sale from motor car 
—Bottles not proved to be exposed 
view.}-—The holding of a publican’s 
license..does not exempt the mee 
from Licensing Act, 1917, s. 163. 
Where the holder of a publican’s 
license was on a public road having a 
motor car loaded with bottles of 
liquor, two of which were sold to a 
constable, but were not proved to he 
qxposed to to view :—Held: the liquor 
had not been “ exposed for sale ” 
heel vw. ALICHURCH, [1927] & A. 


8S. R. 174.—AUS. 
ioe 111) on Carrying liquor 
ving not expo 

or sale. 1\—Tho ae of a publican’ 8 
foonse was on a public road having a 
: Motor car loaded with bottles of liquor. 
The licensee had carried the liquor 
in duestion, some of which was exposed 
ie view, from his hotel to a road some 
undreds of yards distant. Licensing 

ae 1917, 8. 280, providos that where 
liquor is carrivd about: from one place 
to another the burden of proving that 
such liquor was not... exposed for 
salc shal! be cast on the Pe reson exposing 
the same :-—feld ; tho liquor had been 
carried about, & the onus under the 
ene had not ueen discharged by the 
~—~ Ban v. ALLOHURCH, 

one ‘S. < 8. 2 tre ——AUS. 


o (p. 111) i. —-— Onus of proof.)--- 
Where an accused is charged with 
unlawfully keep liquor for sale the 
mere possession of the liquor is not 
sufficient under Gov. Liquor Act, 

. 8S. B. C., 1924, 8. 91, to place the 
onus on him of proving “hig innocence 
if the liquor bihoag peenly purchased by 
him & found ence where he was 
legally entitiod to havo liquor.—R. vw. 
cAN: (B. C.), [11929] 1 W. Ww. R, 797.— 





(p. T11) 1. ----- Delegation of 
Guthortiy: }-—-A. dclegation by a superior 
officer of authority to execute a writ 
of assistance issued to him under 
Exolse Act, R. 8S. C., 1927, c. 60, must 
be direot & specifically directed to each 
search & seizure authorised, & wiust 
be exercised with due & proper dis- 
ore elon. - rel. KELLY t. HOBINSKY 


epi ati ]1 W. W. R. N3; 52 
Ges. 253.—OAN. 


r(p. 121) ti. ——— Outside Protince— 
Iatent to keep ue sty ee ]}—fh. wv. Roy, 


sk. Avian! aT iquor-—~ 
afl Poase Haun r (Gaak.) (1925), 
45 Can. Guim. Ons. 147. 


1. ees ae (N. 8.) 
(1926), 46 46 Can. Crim. Cas. 327.—CAN. 





sq. —— What amounts to—Posses- 
ston of undrinkable mash-~Conviction 
hed.J—R. v. Boone E (Ont) (1925), 

5 Can. Crim. Cas. 


sr. ee ae bapetes 
52 Can. Orim. Cas. 146.—C. 


st. Ueiial-ciicaion. of time 
Picadas xe perily served—A pplica- 
tion refused.J—R. v. HENNEBERRY 
(1926), 45. Can, < Can. : oe Cas. 156; 58 








BV. sop in private quest 
room — What amounts —MaAc- 


0.}— 
MILLAN v. BOHME (Ont.) (dao. 62 © 


Can. Crim. Cas. 92.—CAN. 


sw. —— Conviction under Dominion 

= wa ovincial statutes—-} bee ttaG }—fh. 

oyKo (Alta.), [1929] 1 W. W. R. 
929. —CAN. 


sx. —--- Not purchased from Com- 
mission-—-Onus of proof. 9 fitiedg a charge 
of unlawfully having liquor not pur- 
chased from the Commission the fact 
that the liquor was found in the 
residence of the accused, a permit 
holder, is not now sufficient te shift 
back upon the Crown the onus of 
proving that the liquor was not pur- 
Ghased from ne ar v, 
SMITH, [1929] 3 W. lt. 387; 52 
Sane Crim. Cas. ii: 38 Man. I. Rr. 


—— On Indian reserve—What 
hakounie to.}—The possession of an 
iutoxicant by a white person in the 
temporary or permanent abode of an 
Indian is not an offence eee sect. 
126 (c) of the Indian Act, Cc. 
1927, where auch place of eons i not 
on an Indian reserve. The words “ on 
any reserve” in sect. 126 (c), with 
the subsequent words of the sub-sect. 
yevern the whole sub-sect.—R. v. 

‘HOMPSON (B. C.), (1929) 3 W. W. RB. 
383; 52 Can. Crim, Cas. 278.—CAN. 


sz. Improper use of label—Mens rea 
necessary. )—R. v. eevee Cone) eat); 
47 Can. Crim. Cas. 262.—-CAN. 


ag Pit ip hap ced of _analyst— Presump- 
ng from v. JOHNSTON 
(nt. ) (1826); 46 Can. Crim. Cas. 360.— 


f (p. Hs i, —— Right of—By 
Crown.|—R. v. Hopason (192 iN 17 
7 Crim. Cas..171 ; 59 N.S. R. 202.— 


ee 111) ti. —— To what court. }— 
LARK (1879), 44 UC. R. 385.— 


“rps 111) iii. ——- Power of Uate 

——-Cannot review order for "destruc. 
tion of I «Re Batt Re 
THEBAULT, 1927} 2 D. Ll ae. 647 >: 47 
Can. Crim. . 184; 359 N.S. I. ‘191. 


— CAN. 
bh (p. 111) 4. Yect, of — 





Licen — Liquor 
(General) Act, 1924 (No. 62 of 1924), 


10 


ee 





caresses of—Right of rave 
- mayor to appeal.J—N. v. LEE, [1930] 

2 W. W. R. ae 53 Can. 0. C. 255; 
2438. L. R. 384.—CAN., 
vehicle— 


se. Confiscation of motor 
pene not Jaane FP sang seen to 
ee onay oD 52 ae Crim. Cas, 43. —CAN. 


sf, Owner innocent.]—Where 
the owner of a vehicle is an innocent 
porson with respect to a breach of the 
Act by a person to whom he has 
ontrusted the vehicle, i.e. has been in 
no way associated with such breach, 
an order for the forfeiture of the vehicle 
should not be made.——R. v. HOWLETY, 
Re WieGcins & GLOBE MORTGAGE & 
LOAN Co., Lrp., [1930] 3 W. W. R. 
452; nom. Re RR. v. HOwLett, 
Kee Dp WiaGarns & GLOBE oeage & 
LOAN Oo., 54 Can. C. 386; 3 
Man. I. BR. 206.—CANR. 


nena Sage 0 Bet eg ha which ee 
illegally e Truc erty 

innocent third party—Noat viable le to rns 
Seiture.}—When goods seized under the 
Kxcise Act are the property o Ew 
innocent third party who has id 
claimed them in accordance a 
sect. 124 of the Act, they are not 
subject to forfeiture to the Crown.— 





Re Tux inte a Aon Man. Tae tp 4 
PART XIII. 


sh. Interdiction order—Removul of -— 
Applicant proved to have refrained from 
drunkenness for twelve months.]—When 
on an appln. under Govt. Liquor Act, 
ee S. B.C. 1924, c. 146.8. 6Y, to acounty 
ot.judge to set asido an interdiction order 
it is proved that appct. has refrained 
from aruckennees | or at least eye 
months it is re pan are the judge to 
sot the order aside Conano, [1928] 
2 W. W. R. 6 605; 50 Can. Crim. Cas. 


si. —— Conditions of tssue.]}—Before 
& person can be interdicted under 
Govt. Liquor Act, R. 8S. B. OC. 1924, 
c. 146, he must clearly be found to be 
within the class of persons who “ by 
excessive nking, oto.’’ are subject 
to interdiction under sect. 66 of the 
Act. A magistrate or other inter- 
diction official has no wer to make 
the order without frst etving the pergon 
againet whom the order is sone 3 
opportunity to show cause w il! Bees 
should not be made.—R. v. ST. ELOor, 
[1928] 2 W. W. R. 692. CAN. 


PART XIII. SECT, 7. 


Pe PN 433) t To what court-— 
ngs nearest to place er cause A 
complaint arose.}-—-R. Conw 
(B. 0. . 52 Can. Crim. Cas. "161; (1929) 

3 W. W. BR. 268.—CAN. 


PART XIV. SECT. 1, SUB-SECT. 2. 

fi.—— —— Pa for customs 
duce.|—PaRKMAN ¥. BENOIT (P. E. I.), 
[1926] 2 D. L. R. 975.—CAN. 
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JUDGMENTS AND ORDERS. 
Part |._—Definitions. 


14a. Order of Registrar-General—Under Legitimacy 
Act, 1926 (c. sag F -}—The re-registration, as 
provided for in the sched. to above Act, 1926, 
of the birth of a child originally illegitimate, 


the child having become legitimate by virtue 


30a. —-—— Order dismissing application to postpone 
hearing of action.|—-An order made by a 
judge dismissing an application to postpone 
the hearing of an action in his list, & ordering 
appct. to pay the costs, is a ‘“‘ judgment or 


of the provisions of that Act, is not a record order,’ from which an appeal lies by leave to 
of a binding decision. —JoNnuES v. JONES (1929), the Ct. of Appeal.—MAXxWELL v. KEUN, 
08 L. J. P. 74; 140 L. T. 647; 45 T. L. RB. | [1928] 1 K. B. 645; 97 L. J. K. B. 805; 188 
292; 73 Sol. Jo. 192. L. T. 310; 44 T. L. R. 100; 72 Sol. Jo. 
48, O. A. 
21. Add. Annotation :—Apld. Northwood v. | 44. Add. Annoiation :—Apld. Re Debtor, [1929] 
L. C. ©. (1927), 137 L. T. 49. 2 Ch. 146. 
Part II.—Classification. 
§2. Add. Annotations :—Refd. The Goulandris, status of the parties. —-INVERCLYDIs alr 
[1927] P. 182; Ingenohl v. Wing On (Shang- Wisk Tripp) v. INvercLypH, [1931] P. 
* hai) (1927), 44 RB. P. OC. 843; Salvesen (or 100 L. J. P1653 1441. a 212; 95J.P. 73. 
von Lorang) v. Austrian Property Adminis- 47 'T. 1. R. 140; 20 1... OR. 853. 
trator, [1927] A. C. 641. 101. Add. Annotation onan Cabal v. Pollak, 
54a, —-—— Decree annulling marriage.]—-A decree [1927] A. C, 732. 


127. Add. Annotation :--Folld. Earl v. Karl & 


annulling a marriage on the ground of im- 
Kyle, Earl v. Earl (1026). 06 14 J.P. 28, 


potence is a judgment in rem altering the 


eee ee <r ents Gene ©. 8 MAREE {OR te pe Ee mt LMI TR a Cm OR omnw etfs ee nn ee 


PART I. SECT. 1. 


di. —~—--.J—A wife obtained on 
Nov. 7, 1928, @ decree for judicial 
separation & costs. The costs were 
taxed, & oxecution issued on Feb. 22, 
1929, & @ return mulla bona mado three 
days "later, In the meantime, she had 
obtained on Jan. 23, 1929, in the same 
proceedings a decree for permanent 
alimony, none of which was paid. Her 
husband had conveyed p moyen erty to 
the other deft. herein on 26, 
1928, before the costs were toxad: _- 
Held: the first mentioned decree was 
4a judgment of the Supreme Ct. & the 
wife was a croditor entitled to invoke 
the provisions of Fraudulent Con- 
veyances Act, R. 8. B. C., 1924 (ec. 96), 
with nab ait to said conveyance by her 
hus BROT AM v. emer hs & 
Maaur, [1930] 1 W. 6OU4L; 3 
D. iL. R. 497; 42 ad Cc. R. ai. CAN, 


PART II. SECT. 2, SUB-SECT. 1. 


63 A Spi aie one purpose— VV hether 
final Purposes. -}—Where no 
Hetenes ( is dina statement of claim 
which specifically eteune damages & 
judgment by default entered for 

damages to be assessed ‘thie judgment 
precludes ee oe questioning the 
right of pltf. to nena: & leaves the 
quantum of damages the only question 
to be determined. Such a ju ent, 
thongh interlocutory as to the asaeus- 
ment of damages, is final as to pitf.’s 
Motos to damages.— HILL v. rte 


& AERO Co., LTb. (1929) 3 
Ti "Rh 616: 2 Ww. W. kh. 97 23 


ie ag ie .» [1929 2D. t. R 
356-CAN ‘reug., (1929) 





———, J 


65 fii. 
the rule that’ when the ct. Ps brid the 
substantial question of petty, & 


ough 
a final ju ent for the purposes of 
Raa PoP : oh an sppesl from 
udgment in an action f 
for the wrongful cutting of t timber on 


: costs.) — BABCOCK 1, 
—CAN. 


pitt.’s levea, & for an injunction, the 
appeal in question was an interlocutory 
: peal; & ti: 0 preliminary objection 

that it wae cut of tine was sustained.-~ 
MAIR © DUNCAN LUMBER Co. [1928] 
aM W. R. 108; 2" B.C. RR, 260.—~— 


65 iv. ——— ---- ——.]—-Tho word 

‘judgment’? in clause 13 of Letters 
Patentis intended to cover an order as 
well as a decree, but the effect of the 
adjudication must be such as to put 
an end to the suit or Peo ne so far 
as the ct. before which the sult or 
proceeding 1s concerned, or if its 
effect, if it is not complied with, is to 
put an end to the suit or proceeding. 
If it has this effect, the adjudication Is 
a judgment, otherwise not.—CHmaM- 
BARAM ae a © CHETTYAR FIRM 


(1928), I. lL. R. 6 Ran. 703.—IND. 
o (p. 128° {. —~— Order on applica- 
ition under Devolution of Iistates Act. }—~- 


An application on originating notice 
by an administrator for the advice of 
the ct. as to whether a certain person is 
entitled to share as a beneficiary in 
the estate of an intestate is not Inter- 
locutory but final.-- Re JOHNSON 
ESTATK, JOHNSON tv. JOHNSON & Woon, 
{192913 DL. R. 803; 1 W. WwW. lh. O75: 
23.8. L. Rt. 486.—CAN. 

a i. —— Order. allowing set-off of 
STANDISH (1900), 
19 P. R. 195. 


74 Nii, ——— ——.}—B ee v. HOME 
INSURANCE Co., (1927] 3 D. L. R. 1044; 
Fade 8. O. lt. 451; ona d, (1929) 

5 Dek ts {1928} Ss £.0. R. 486.— 
here the ct. 


to «assess apap or 
decides the tantial question of 
liability In an action & merely oe 
the ent of mages to 
referee, roserv nothing to itaelf, the 
ju ent should be regarded aa s 
es gin eopae or ue purpores ot 
BBOTSFORD 
Ter, Man. & Dev. Co.” Bh D.L. R. 
279; 36 B. O. R. 386.—CA 


ll 


{. -—~—-— Order fixing remuneration of 
recutor. |-— Te DAVIES, DAVIES 0. DUG. 
GAN (10927), 38 13. O. 1t, 249. -CAN. 


q ii, -- - Order directing sheriff to 
proceed with erecntion.} --Held : tho 
order was an tnterloeutory order.- 
MAINLAND Potaro COMMITTRIs or 
PARKCTION 7 Tom Yee, [PSs] J 
W.W. m2 17). Te. 2. 990.--CAN, 


PART II. SECT. 2, SUB-SECT. 5.-- 


bb i. -—---—— -}--Puf. having oe 
an action by a apucially Indorsed writ, 
moved before a judge in chambers 
te Bee suaemont under HK, 

» OO rd. 14, r. 1, & it was ordered 
that Hdgment ‘should be entered for 
pitf. for the principal sum & that the 
action should proceed as to interest :— 
Held: the order for judgment was a 
final judgment.—NatrionaL Luen LN- 
eae Oo, v. feet a (1925] 2 
b. L. . BR. 550; 11926) 8. C. BR. 277.— 


kk lI. ry apoornl from tho 
judgment of Appellate Division, Ont., 
sctting aside the awards of the official 
arbitrator fixing the rentals to be paid 
upon tho renewal of certain leases, & 
oii A the matter back to him for 
reconsideration, with liberty to supple- 
ment the evidence alread ven, 
was quashed for want of jurisdiction, 
= the ground that the judgment 

saled from was not ai“ finel 

adgmient ”* within sects. 2 (l) & 36 of 
bes Supreme Court Act.—-'TORONTO v. 
THOMPBON, [1930] 8. OC. R. 1205; sul 
nom. Itc THOMPHON & TORONTO, (1930 j 
1D. L. RR. 999.—CAN. 


maintaining inscription 


a final judgment.— 
SKAIFR, 





sb. Judgment 
in law.}—ZHeld ; 
DOMINION TEXTULE Co. v. 


PART IL. SECT. 2, SUB-SECT. 6. 


157 ti. ———. fie diy OANADIAN 


CREDIT ED. [ge6 8D. L. hk. 
178; {1928] 8°60 BOA. AN. 


Cases 188—2198. a EN@uisH AND Empire Diarst SUPPLEMENT. 


(158. Add. Annotation -—Retd. The Lord Strath- 
cona (No. 2), [1926] P. 18. 





176a. ——- J—The ct. will not, in a special 
case, make a declaration of a future t. 
G. made his will as follows :—‘‘I give 


devise & bequeath all my real & personal 
estate whatsoever & wheresoever unto & to 
the absolute use of my dear wife H., her heirs, 
exors., administrators & iy a in full 
confidence that she will do what is right as 
to the disposal thereof between my children 
either in ber lifetime or by her will after her 
decease. The construction of this will being 
submitted to the ct. on a special case, to which 
the widow H. was pltf. & the children defts. : 
—Held; the widow was unquestionably 
entitled to testator’s estate for her life, but 
the ct. declined to make any declaration as to 
the future rights of the parties or to make 
any order as to costs.—SMITH v. GIBSON 
(1871), 26 L. T. 659; 20 W. R. 88. 

184 Add. Annotations :—As to (1) Refd. A.-G. for 
Ontario v. McLean Gold Mines, [1927] A. C. 
185; Wigg v. A.-G. of Irish Free State, [1927] 
A.C. 674. As to (2) Apld. Jaeger v. Jaeger 
Co. (1927), 44 R. P. C. 437. Generally, Refd. 
Ruislip-Northwood Urban District Council v. 
Lee (1931), 145 L. T. 208. 


185. Add. Annotations :—Refd. Whitney v. I. R. 
Comrs., [1926) A. O. 37; Wigg v. A.-G. of 
Trish Free State, [1927] A. ©. 674; Grant v. 
Knaresborough U. C.,, [1928] Ch. 310. 

185a. ~-——- —-—-- --—.}- -Upon the establishment 
of the Jrish Free State, the two applts., who 
were established civil servants of the Crown, 
were transferred to the service of that State. 
They retired in consequence of the change of 
Government, & being dissatisfied with the 
retiring allowances granted to them by the 
Minister of Finance, they brought an action 
against the A.-G. for the Irish Free State 
claiming declarations as to their rights :— 
Held: applts. could assert their rights by 
an action against the Attorney-General, as 
in Dyson v. A.-G., No. 185.—Wiaea wv. A.-G. 
FOR IRISH FREE Stats, [1927] A, C. 674; 96 
L. J. P. C. 88; 187 L. T. 460; 48 T. L. R. 
457, P. C. 

187a. .|-—-Held: an action against the 
Air Council for a declaration that a patent 
was valid was not maintainable.—-ROWLAND 
v. Am CounciL (1923), 39 T. L. R. 228; 67 
Sol. Jo. 365; 40 R. P. C. 87; on appeal, 
39 T. L. R. 455, C. A. 

187b. S.P. RowLAND & MACKENZIE-KENNEDY v. 
AIR COUNCIL (1927), 96 L. J. Ch. 470; 137 
L. T. 704; 43 7. L. R. 717; 44 R. RP. C. 
458, C. A. 

Annotation :~-Refd. Gilloghan r. Minister of Health (1931), 

av TEL. R. Ag. 


198. Add. Citalion :-—12 fax Cas. 166. 


198a. ———- Must enforce private right.)—What 
weighs with me in the matter is that the right 
in question which pltf. seeks to have set up 
by a declaratory order is not a private right 
at all. Pitf. has no personal right to have 
sewers kept in pro condition. It is a 
matter, as Lorp HALSBURY says, for the 
whule district ; it is a matter committed to 
the special jurisdiction of a department which 
is a Government department, who have to 
act, not with regard to the interests of any 
particular individual, but with regard to the 
intereste of the district generally. JI am not 








aware that any ct. has ever in such a case 
made a declaration at the suit of a member 
of the public, & still less in a case where, as 
I have said, I am not satisfied that any real 
principle of justice requires the ct. to deter- 
mine the matter (MAUGHAM, J.).—-CLARK »v. 
Epsom RuraLt Districr Counciz, [1929] 
1 Ch. 287; 98 L. J, Ch. 88; 140 L. T. 246. 
93 J.P. 67; 45 T. L. R. 106; 27 L. G. BR. 328, 


Annotations :—Delete Anderson v. Equitable 
Life Assce. Soc. of the United States (1925), 
42 T. L. R. 128. ; | 
Add. Annotation :—Consd. Ruislip-North- 
wood Urban District Council v. Lee (1931), 
145 L. T. 208. 

Add. Annotation :—Refd. Ruislip-North- 

wood Urban District Council v. Lee (1931), 

145 L. T. 208. 

202a. Right to proceed to trial—Notwithstanding 

default of defence.]|—Where pltf. could not 

have obtained a declaration of the nature 
sought (see Rates & Ravina, No. 1158a, 
post), on a motion for judgment in defanlt 
of defence without evidence, & he was clearly 
entitled to the declaration at the date of the 
writ, subject to his substantiating his case 
by proper evidence :—Held: he was entitled 
to proceed to trial for that purpose & obtain 

his declaration with costs.—GRANT- v. 

KNARESBOROUGH URBAN CouNCIL, [1928] 

Ch. 310; 97 L. J. Ch. 106; 138 L. T. 488 ; 

92 J.P. 30; 447. L. R. 224; 26 L.G. R. 165. 

~—--.]/—A claim for a declaration not 
followed by any claim for consequential 
relief is as a rule useless & should be dis- 
couraged. Tor example, a landlord who 
claims that a tenancy was terminated by 
notice to quit ought to ask for possession. 

Similarly a tenant who relies on a lease void 

at law for want of a seal ought to ask for 

specific performance.—-GRAY v. SPYER, [1921] 

2 Ch. 549; 91 L. J. Ch. 98; 126 L. T. 238 ; 

revad. on other grounds, [1922] 2 Ch. 22, C. A. 

Add. Citation :—2 B. R. A. 779. 

Add. Annotations :—Consd. Ruislip-North- 

wood Urban District Council v. Lee (1931), 

145 L. T. 208. Refd. Jaeger v. Jaeger Co. 

(1927), 44 R. P. C, 437. 

.J—The male deft. owned two fields in 
which were a number of vehicles with 
structures on them or structures on wheels 
which had been vehicles, owned by his wife, 
the other deft., & let by the male deft. to 

ersons who resided in them. PIltf. council 
brought an action in the King’s Bench Div. 
against defts. claiming (only) a declaration 
that these structures were ‘‘ temporary build- 
ings ’’ within Public Health Acts Amendment 
Act, 1907 (c. 53), 8.27. The trial judge made 
that declaration. On appeal it was con- 
tended for defts. (a) that there being a 
remedy provided by sects. 6 & 27 of the Act 
by which plitf. council could sue for penalties 
in a summary manner, there was-no juris- 
diction in the High Ct. to grant the declara- 
tion; &(6) that asthe council had not claimed 
an injunction & could not have claimed an 
injunction, which is a remedy for the pro- 
tection of personal and proprietary rights, & 
as there was no actual dispute between the 
ies, there was no jurisdiction in the High 

. to grant the declaration :—Held: (1) this 

: case was distinguishable from Barraclough v. 
Brown, No. 222. In that case it was decided 


199. 


201. 


213a. 


214. 
219. 


219a. 
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that where a statute gave a right to recover 
expenses in a ct. of summary jurisdiction 
from @ person who was not otherwise liable, 
pitf. had_no ty to sue for these expenses 
in the High Ct. In the present caso by 
sect. 27 (4) of the Act of 1907 pltf. council 
had a right to pull down or remove these 
structures if they were ‘‘ temporary build- 


' ings ’’ within the sect. without reference to 


220. 


222. 


224. 


any ct., & there was jurisdiction in the High 
Ct. to grant the council the declaration for 
which they asked :—Held: (2) since 
Guaranty Trust Company of New York v. 
Hannay & Co., No. 219, & Russian Com- 
mercial & Industrial Bank v. British Bank for 
Foreign Trade, Lid., No. 199, R. S. C., Ord. 25, 
r. 5, is shown to be intra vires, & the language 
of that rule must be read in its natural & 
ordinary meaning. On the assumption that 
pitf. council in this case could not have 
claimed an injunction, the High Ct. had 
jurisdiction to make this declaration.— 
RuIs.tip-NoRTHWOOD URBAN DIsTRIcTr 
CoUNCIL v. LEE (1931), 145 L. T. 208; 95 
J.P.164; 20 1. G. R. 335, C. A. 


Add. Annotations :—Refd. The W. H. Randall, 
{1928} P. 41; iiorwood v. Statesman Publish- 
ing Co. (1929), 93 L. J. K. B. 450. 

Add. Annotations :—Consd. Clark v. Epsom 
R. D. C., [1929] 1 Ch. 287. Apld. Musical 
Performers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 T. L. R. 
485. Distd. Ruislip-Northwood Urban Dis- 
trict Council v. Lee (19381), 146 1. T. 208. 
Refd. Wigg v. A.-G. of Irish Free State (1927), 
96 L. J. P.C. 88. 

Add. Annotations :—Refd. Salisbury & Ford- 
District 


251. Add. Annotation :—Consd. RR. v. 


Vol, XXX.—Judgments. Cases 219a—387. 


Southern Tanning Co. (1920), Ltd., [1927] 
2K. B. 566; A.-G. v. Sharp (1930), 99 
L. J. Uh. 441; Musical Performers’ Protection 
Assocn., Ltd. v. British International Pictures, 
Ltd. (1980), 46 T. L. R. 485. 


226a. —--— -———- Dramatic & Musical Performers’ 


Protection Act, 1925 (c. 46).|—-MUSICAL PER- 
FORMERS’ PROTECTION ASSOCN., LTD. v. 
BriTisH INTERNATIONAL PicrursEs, Lin. 
(1930), 46 T. L. R. 485. 


280. Add. Annotation :—Consd. Everctt v. Ryder 


(1926), 135 L. T. 302. 


231. Add. Annotations :—Apld. Grocdel v. Hun- 


garian Property Administrator (1027), 44 
T. L. R. 65. Retd. Groebel v. Hungarian 
eee Administrator (1925), 70 Sol. Jo. 
3: 


231a. Power of local authority to pull down 


building.] -- Rursiip-NorrHwoop  URrpBan 
District Councit v. Lar, No. 219a, ante. 


239. Add. Annotations :—Roefd. Layzell v. Thomp- 


son (1926). 43 ‘TIT. L. R. 68; Jaeger v. Jueger 
Co. (1927), 44 R. P. C. 437. 

) Grain, 
Hap. Wandsworth Grdns., [1927] 2 K. B. 205, 
Refd. A.-G. v. Sharp (1930), 00 L. J. Ch. 441. 


260a. As to validity of foreign judgment.]-- Cir- 


cumstances (sce ConFLicr oF Laws, No. 
1135a, ante) in which:-—-Zleld: the ct. had 
power to make the declaration asked for.-—- 
ELLERMAN Lines, Lrp. v. Reap (1027), 
44 7. L. R. 73° revad. on other points (1928), 
44 T. L. R. 285, C. A. 


262a. As to whether structure ‘‘ temporary bulld- 


ing.’’}—-Ru1sLir-NorTuwooD UrnkRAN  DIs- 


ingbridge 


Drainage 


Bvard  », | 


tee eee 8 etm 





TRICT COUNCIL v. LEE, Nu. 219a, ante. 


Part IX—Effect of Judgments and Orders. 


282. Add. Citation :—[1925] B. & C. R. 265. | 337. Add. Citation :—revsq. S. O. sub nom. le 


320. Add. Annotation :—Refd. Knight v. Knight 


(1925), 95 L. J. Ch. 33. 


PART Il. SECT. 3, SUB-SECT. 5. 


q i. ——.}-MEISNER v. MASON, 
{1931} 2 D. L. R. 156.—CAN. 


r i. .J—The rule that the cts. 
should not be called on to decide 
merely theoretical propositions applied 
to an appin. by the liquidator for the 
approval by the ct. of hix action In not 

eeming certain property of the co. 
from a tax sale-—He GREAT WEST 
PERMANENT LOAN Co., [1928] 3 
W. W. R. 628.—CAN. 


sd. Declurutory Judgments Act, 1908 
-—— Discretion of court-+ Antictpatory con- 
atruction.|\—Tho jurisdiction of the ct. 
to give or make a declaratory judgment 
or order under sect. 3 of the above 
Act is discretionary, & the ct. will not 

ve or make such judgment or order 

y way of anticipatory interpretation 
or construction of statutory powers in 
tho abstract, without knowledge of tho 
facts & circumstances under which 
such powers might be exorcised, or 
without any certitude that many of the 
powers will ever be exercised. Neither 
will the ct. exerciee its discrotion to 
give or make any Judgment or order on 
& question of construction which, 
whichever way it is decided, does not 
n y put an end to the litigation. 
DAIRY PROPRIETARY ASSOCN. (INC.) 





aR CO TAT a Be 


e. NEW ZKALAND Dany PRODUCE 
CONTROL Boarp, (1926) N. ZL. WM. 
535.—-N.Z. 

80. —-— Whether binding on Crown. |-~- 
The Crown is not bound by the above 
Act, jn a case where the question raised 
involves a docision affecting & monetary 
claim against the Crown.—McDoOUGgAaLL 
v. A.-G., [1925] N. Z. L. Nr. 104.--N.Z. 


PART IX. SECT. 2. 


of. ——- Lands subject to mortgage. )--- 
Registered judgment binds only the 
Interest of the debtors uxisting at the 
tiine of registration, & therefore can- 
not affect a mtge. already given by 
debtor before the Judgment.—YorK- 
SUIKE GUARANTEE & SECURITIES CORPN. 
Cee (1900), 7 B.C, R. 348.— 
CAN. 


ce ti. -—— Janda acquired by debtor 
subsequently to unsatisfied erecution— 
Whether bound by judgment.|—BENT v. 
BANKS (1872), 9 N.S. WR. (2 N.S. D.) 
504.—CAN. 

ec fil, ——— Entered on warrant o 
atlorney—Executed by husband & wife 
-—-Whether valid against wife's real 
estale;|~When a woman, entitled to 
real eatate, joined with her husband in 
executing & warrant of attorney on 
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Snryp, Ea p. OXFORD (BP.), 62 L. J. Oh. 724, 


en er trees Aa ty Ne a 


which a judgment was centered & 
recorded, in order to bind such real 
estate, the Ot. of Probate is not 
justified in treating the Judgement as 
anullity.-—Ie NELSON'S Esratr (1856), 
3.N. 8. I. (2 Thom ! 1.---CAN, 


c iv. -——-- Subseyucnt death of debtor 
tnsolvent-—Right to issue exerution 
against representotive.1--~Where a jnde- 
ment has been duly. recorded in the 
Hfetime of a deceased party, & his 
estate has been declared Insolvent by 
the Probate Ct., an execution muy 
nevertheless be fssued on such judg- 
ment, on a@ proper suggestion of the 
facts on the record, agalnst his exor. 
or adininistrator, bul. can be extended 
only on the land bound by such judg- 
meont.—BURROWEA wv. I8NOR, Cong. 
Dig. 570.—CAN 


PART IX. SECT. 6. 


$336 1. Effect of covenant lo pay 
interest— Mortgayge.}-—By a mtge. tho 
Intgor. covenanted, by 8 separate 
covenant, to pay intercst. The mtgeo. 
obtained Judgment against the mtgor. 
for the principal & Interest due :— 
Held: the security of the mtge, was 
not merged itn the judgment.— 
i padad WiLuaAms, (1895) 1 1. R. 


Cases 8608408.  ENGLIsH AND: Empmer Dicest SurPLEeMENt. | 


Part XIII.—Enforcement of Judgments and Orders. 


366a,. ——— ——— ———.]—-GrirFiTHs v. HUGHES 
. 809; 4 Dow. & L. 719; 


(1847), 16 M. & 








‘“pule” or “ order’ within the above sect., 
s0 a8 to be capable of being registered as 
ment.—SHaAwWw wv. NEALE 


(1858), 6 
27 L. J. Oh. 444; 81 L. T. 


O. 8. 190; 4 Jur. N.S. 695; 6 W. R. 635 ; 


10 BE. R. 1422, H. L.; revag. ‘on other points 


371. After this case add ‘*‘ -——— Order of Probate 


2 New Pract. Cas. 281; 16 L. J. Ex. 176; a judgm 
ae T. O. 8. 57; 11 Sur. 318; 1658 E. R. H. L. Oas. 581 ; 
866b. ——- ——— ———-.]—-GipBs v. Fuiaut (1853), 
13 C. B. 808 ; wi L. R. 329; 22 L. J. 0. D (1855), 20 Beav. 157. 
256; 17 Jur. 1034; 138 E. R. 1417, 
368a. .}—A rule for taxation of costs, & 


an allocatur thereon, do not amount to a 


Part XVI.—Interest on 


407a. —-— Erroneous decree.]—HAMILToN 
HovuautTon (1820), 2 Bli. 169; 4 E. R. 290. 


Annotation. : — Consd. Bateman »v. en (1853), 16 


Beav 


419a, ——- Costs ordered to be charged on 
eld: as the costs were an equitab 
they bore interest at four per cent.—Lip- 
PARD v. RICKETTS (1872), L. R. 14 Eq. 291; 
41 L. J. Ch. 595; 20 W. R. 898. 


p. 281, 


ve 637, 


422a. 





property:} 
e charge, 


448a. S. P. 


Division.|—See ExrcuTors, 
No 3486.” 





Vol. XXIII, 


Judgments and Orders. 


Annotations :—Oonsd, Eardley v. Knight (1889), 41 Ch. 
Apprvd. Re Drax, Savile v. Drax, [1903} 1 Oh. 181. 


-|—The ct. will give interest on 


costs payab e out of a fund which cannot 
be immediately realised.—Re CAMPBELL’ 
TrRusTs (1871), 19 W. R. 427. 


430. Add. Citation :—16 Asp. M. L. O. 524. 


Fox v. CHARLTON, 
(1865), 6 New Rep. 352. 


CHARLTON v. Fox 


Part XVIl.—dudicial Decisions as Authorities. 


498a  emennenes 





itself ; 


AF TEC Re ASS Se Opt eR ER CENA! SS ARENA WS ONE AO “mn anehl 


J—-(1) When any tribunal is bound 
by the judgment of another ct., either superior 
or co-ordinate, it is bound by the judgment 
& if from the opinions delivered it is 
- clear what the ratio decidendi was. which led 


a eR I LA Nee = a ee 


PART XIII. sare fe ,, SUB-SECT, 1— | 23 Act or the Province of conses in 1860, 


sf. General ride.J—-An action lies on 

a judgment for a sum certain even 
‘havc the judgment recoverable 
therein: will have no more binding 
effect than the former judgment: & 
the ct. has no power to prevont the 
judgment creditor from bringing the 
action & recovering thereon & no power 
to Impose terma on him for so doing.— 
Murrnukan wv. NEWMAN, [1931] 1 
an R. 689; 2D. L. R. 519.-- 


PART XIII. SECT. 1, SUB-SECT. 2. 


sg. Judgment in favour of legatee of 
one purtner-—-Againat other partner 

executor——Previous judgments aoaine 
sante partur—RBy secured & simple 


contract creditors, }--HARPER v. HARPER | 


(1890), 2B, C. R. 15.—-CAN. 


ah. Judgment obtained by ds gare ae 

Queber-—Defendant residen 

with wrtt in O 0.}—Deft. as Lt 

resident & domiciled in the Province 

of Ontario, was served there with a 

writ of stat by which an action 
8 


for the price o ot gee sold bade delivered 
was commenced against him in tho 
Superior Ct. of Quebeo. The causo 


of action arose partly, at — in 
Ontario, He did not Bed page es jude 
inmeut was en 
default. In an action ae n nat fudge 
ment brought in a Diviston 

ntario by same pitt. age one deft. 
the latter ple he Quebeo 
judgmont was of no iroot oe Ontario, 
& that in truth 1 eer nett pi pegmee pas 
pitf. :-—Held : prove 
found in Jud. re R. 0. ape, C, ty 
as, 51, 52, which were enacted by an 


actions upon judgments obtained in 
th i Be hatin Quebec, which, moeceds.:| 

to the principles of international 
tae applicable as between the different 
Prov inces of the Dominion, are entitled 
to extra-territorial recognition, i.e. to 
those cases in which the writ was 
carved within the Province of Quebec 
upon a person domiciled & resident 
therein & who owed allegiance to the 


Vict. c. 4 must be confined to 


laws of Quebec.—LUNG v. LER, ee 
a cn L. R. 180; 63 0. L. R. 194.— 


"sj. Judyment against lands—Enforce- 
ment aps sail to sue out execution. } 
—RBANK OF UPPER CANADA v. BEATTY 
(1862) 9 Gr. 321.—CAN. 


agit XIV. 


Pot feat fad Ped ERAL PRODUCTS roe | 
0 N i 

v. CONTINENTAL TRUST Co. (1906), | 
37.8. C. oh 517.—CAN. 


PART XVI. SECT. 2. 


sa. From date of order.}—Pitfa. 
pide gil an action to recover a liqui- 
da sum. Deft. defended the action, 
& delivered a counterclaim. A con- 
sent was entered into between the 
parties, by which it was 
all proceedings | ac 


y instalments, & if the 
instalments ahould be in arrear for 
more than eeven days, the balance 
then due should amecietely 2 become 
phan ble by deft. Deft. was 

his counterclaim, & Wins 0 neent | 
was to be made a rule of ct. 
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with: ; 


: 


ee ent 


to the judgment, then that ratio decidendi 
is also binding. But if it is not clear, then 
it is not part of the tribunal's duty to spell 
out with great difficulty a ratio decidendi in 
order to be bound by it. 





was subsequently made staying the 
action on these terms. Default vine 
eel made by deft. in the payment of 
the instalments, a writ of jl. fa. was 
issued, direct: the sheriff to levy 
execution on the goods of deft. for 2 a 
certain sum, which included tbe 
balance then due & interest thereon at 
the rate of 4 per cent. per annum from 
the date . the said order of the ct. 
mabe oe aby lied for fs injunction to 
e sheriff from acting under 
rh fl. fa:—Held: since the order of 
the ct. was one for the ayment of a 
sum of money, it follow at interest 
was leviable at 4 per cent. per annum, 
& that it ran from the date of the order, 
Accordingly the amount for en the 
. fa. was issued was correct, & the 
sheriff could not be ete by in- 
junction from levying execution.— 
"ARBENBLOOM v. MOREL (GLASGOW), 
EID: & SHERLOCK, [1930] I. R. 361.— 


PART XVII. SECT. 1. 


-+-It is well settled b 
jusenionte of the Privy Council both 
that eect. 11 of Code of Civil 
cedure, 1908, is not exhaustive ot tr, the 
subject of res judicata, & that for. tho 
general principles applicable thereto it 
is ] te to refer to decisions in we 
English cts.—MUNNI Btn v, 
Natu (1931), 68 L. R. Ind. App. 138, 
P.C. —IND. 





Onty i. erp part of decision binding 
decidendi.}—Only the 

principle upon which a case in decided 
a sour of de gedlal Sage 96 

uriadiction - & & inferlo —Re Ma 
Yav. Ma is TEEN (1088), 1 I. L. R. 4 


an neent | Ran. 313.— 


506a. 


(2) If a decision of the House of Lords 
rests upon the special & peculiar circum- 
stances of the case, the case does not bind tho 
House, or any ct., by a general principle ; 
but if the decision rests upon a general 
doctrine, it binds all cts. & the House, & that 
doctrine is part of the law of the land until 
the legislature be moved to interfere— 
GRBHAT WESTERN Ry. Co. v. Mostyn 
(OWNERS), THE Mostyn, [1928] A. C. 57; 
97 L. J. P.8; 1388 L. T. 408; 92 5. P. 18; 
447. L. R. 179; 26 L.G. R. 91; 17 Asp. 
M. L. CO. 367, H. L. 


506. Add. Annotation :—Roefd. Koskas v. Standard 


Marine Insce. (1926), 42 T. L. R. 692. 


-|—It is-the duty of a judge to ascer- 
tain the construction of the instrument before 
him, & not to refer to the construction put by 
another judge upon an instrument, perhaps 
similar, but not the same. The only result 
of referring to authorities for that purpose is 
confusion & error, in this way, that if you 
look at a similar instrument, & say that a 
certain construction was put upon it, & that 
it differs only to such a slight degree from 
the document before you, that you do not 
think the diffe-ence sufficient to alter the 
construction, you miss the real point of the 
case, which is to ascertain the meaning of 
the instrument before you. It may be quite 
true that in your opinion the difference 
between the two instruments is not sufficient 
to alter the construction, but at the same time 
the judge who decided on that other instru- 
ment may have thought that that very 
difference would be sufficient to alter the 
interpretation of that instrument. ‘Yo: have, 
in fact, no guide whatever; & the result, 
especially in some cases of wills, has ween 
remarkable. There is, first, document A., 
& a judge formed an opinion as to its con- 
struction. Then came document B., & some 
other judge has said that it differs very little 
from the document A., not sufficiently to 
alter the construction, therefore, he construes 
it in the same way. Then comes document 
C., & the judge there compares it with 
document B., & says it differs very little, & 
therefore, he shall] construe it in the same way ; 
& so the construction has gone on until we 
find a document which is in totally different 
terms from the first, & which no human 
being would think of construing in the same 
manner, but which has by this process come 
to be construed in this manner (JESSEL, M.R.). 
—ASPDEN v. SEDDON (1874), 10 Ch. App. 
396,n.; 44 L. J. Ch. 361,n.; 31 L. T. 626; 
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BURRADON & COXLODGE COAL 
(1930), 23 B. W. OC. O. 7, O. A. 


Lr. v. 
Co., Lrp. 


525a. ——-.]—In doubtful cases the cts. attach 


some importance to the fact that a decision 
has stood unchallenged for a considerable 
time, but neither the House of Lords nor the 
Ct. of Appeal has shown the slightest com- 
punction in overruling cases of much higher 
authority than the decision in this case 
[Birkenhead Guardians v. Brookes (1906), 95 
L. T. 859, decided by Ripizey & Darina, JJ.) 
if, when the matter is presented to them for 
consideration, they are of opinion that the 
decisions are wrong (ScruTTON, L.J.).— 
PONTYPRIDD UNION v. Drew, [1927] 1 K. B. 
214; 95 L. J. K. B. 1030; 186 L. T. 88; 90 
J.P. 169; 42 T. LL. R. 677; 70 Sol. Jo. 795 ; 
24L. G. R. 4056, C. A. 


526a. -——-.]—Great importance is to be attached 


Anno 


520a. Se eo 


542. 
551. 


559a. Affectin 


to old authorities, on the strength of which 
many transactions may have been adjusted & 
rights determined. But where they are 
plainly wrong, & cspecially where the subso- 
quent course of judicial decisions has dis- 
closed weakness in the reasoning on which 
they were based, & practical injustice in the 
consequences that must flow from them, I 
consider it is the duty of this House to over- 
rule them, if it has not lost the right to do so 
by itsclf expressly affirming them (LORD 
LOREBURN, C.).---Wiest HAM UNION v. 
EDMONTON UNION, [10908] A.C. 1; 77 L. J. 
K.B.85; 98L.T.1; 72 5.P.9; 24T.L. R. 
108; 6 L. @. R. 39, iT. h. | 

tation :-—Consd. Bourne ». Keune, (1920) A.C. 815, 


Original construction erroneous.] 
—Originally, the Act of Parliament in 
question did not receive that construction 
which the language put seems to warrant ; 
but we are bound by the weight of authority, 
& however we may regret that the true 
construction of the Act seems to have been 
departed from, we cannot now put that 
construction upon it which, unfettered by 
authority, we might be inclined to do (HUL- 
LOCK, B.).—BootH v. IBpBoTson (1827), 1 
Y.& J. 354; 148 E.R. 707. 

Add. Annotation :-—-Refd. United States Ship- 
ping Board v. Strick, [1926] A. O. 545. 

Add. Citations :—-{1926] A. 0. 545; 31 Com. 
Oas. 357; 17 Aap. M. L. ©. 40. 
revenue.|]-—Tax cases ought not to 
be unsettled (LonD SUMNER).---SMrTHs (JOHN 
& Son v. Moors, [1921] 2 A. 0. 18; 90 
L. J. P. 0. 149; 125 1. T. 481; 97 T. L. RK. 
613; 65 Sol. Jo. 492; 12 Tax Cas. 266, H. L. 





on appeal (1875), 10 Ch. App. 304, L. JJ. 


Annotation :—Apld. Re Whiting, Ormond v. De Launay 
(1913), 82 L. J. Ch. 309. 


506b. Cases decided on demurrer.|—Observations 





569a. —— -) — Where a broad principle has 
been decided by the House of Lords it is very 
undesirable that it should be frittered away 


—_ 


0. ).—— 


517a. 


of Sorutron, I..J., as to the extent to which 
cases decided on demurrer are to be regarded 


as authorities.—Sr. ANNE’s WELL BREWERY . 


Co. v. RoBents (1928), 140 L. T. 1; 92 
a P. 180; 447. L. R. 703; 26 L. G. R. 638, 
. A. 


-}—It is difficult to know the circum- 
stances in which, in the course of the hearing 
of a case, a judge makes an interlocutory 
observation, 1 think it woald be most 
unsatisfactory to rely upon such an inter- 
locutory observation as an authority which 
binds me (BENNETT, J.).—Re BuRRADON & 
CoxLopGE Coax Co., Lirp., MARTIN’S BANK, 





Annotatwns :—-Apld. Robertson 
8.8. Appalachee (1926), 1: 
Fuod Extract Co. (1927), 20 B. W. 0. 


569b 


15 


by fine distinctions (Lorp COAvs, 

EWTON v. GUEST, KEEN & NEITTLEFOLDS, 
Lrp. (1926), 135 L. T. 886; 70 Sol. Jo. 680; 
19 B. W. C. O. 119, H. L. 


vo S.S.A 


poaiachec: Rovira v. 
36 L. T te 


rire vo. Marmito 
‘ .}—When a question of law has 
been clearly decided by the House of Lords, 
it is undesirable that the decision should be 
weakened or frittered away by fine distinc- 
tions (LoRp CAvs, O©.).—JONES v. SouTH- 
West LANCASHIRE CoAL OWNERS’ ASSOCN., 
(19027] A. O. 827; 96 L. J. K. B. 894; 137 
L. T. 7387; 48 T. L. R.725; 71 Sol. Jo. 680; 








Cases 569b-—624a. 


sub nom. THOMAS v. EVANS (RICHARD) & Co.; 
JONES v. SOUTH-WEST LANCASHIRE COAL 
OWNERS’ ASSOCN., 11 Tax Cas. 790, H. L. 


——.|]—-GREAT WESTERN Ry. Co. v. 
oe (OwngERS), THE Mostyn, No. 498a, 
ante. 


577. Add. Annotation :—Refd. eo - Riversdale 
Mill Co. (1927), 96 L. J. K. B. 6 


588a. —— ——. ee decision of the eines ct. in 
a colony which is regulated by English lawis not 
assumed to be wrong, because it conflicts with 
a decision of the Ct. of Appealin England ; it 
is otherwise if the conflict is with a decision 
of the House of Lords or of the Judicial 
Committee of the Privy Council.—RoBIns 
v. NATIONAL Trust Co., [1927] A. C. 515; 
6L.3.P.C. 84; 187 L. T.1; 43 T. L. R. 
248; 71 Sol. Jo. 158, P. C. 

Annotation —Refd. Pope A ppllance Corpn. v. Spanish River 





569c. 


Pulp & Paper Mills, (1929) A. C. 269. 
588b. ——- ——.]—GrEAT WESTERN Ry. Co. v. 
Mostyn (OWNERS), THE Mostyn, No. 498a, 


anle. 


595a. Question of maritime law.|—-A judgment of 

the House of lords upon a proper maritime 

question, whether given in an English or in 

' a Scottish ap He is of equal authority in 

all the Admlity. Cts. of the kingdom.— 

CURRIE v. MCKNIGHT, [1897] A. C. 97; 66 

L. J. P. C. 19; 75 L. T. 457; 13 T, L. R. 

538; 8 Asp. M. L. 193, H. L. 

Aottion :—Refd. Blairmore 8.€£ Co. v. Macredie, [1898] 

597. Add. Annotations :——Consd. Barton-upon- 

Irwell Union v. Wycombe Union, [1926] 2 

K. B. 3. Refd. Wycombe Grdns. v. Barton- 
upon-Irwell Grdns. (1926), 48 T. L. R. 89. 


600. Add. Annotation :—Consd. Re Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. ©. 248. 

601. Add. Annotation :—Consd. Re Transferred 
Civil Servants (Ireland) Compensation, (1929) 
A. C, 248. 

602. Add. Annotation :—-Refd. Re Article X of 
Articles of Agreement for Treaty between 
Great Britain & Treland (1928), 45 T. L. R. 57. 

608a. -—— ——--.]—-The English cts. are not bound 
by the sue ents of the Privy Council. 
They pay them the greatest respect, but 
there are numerous cases where the House of 


ENGLISH AND Empire Dicest SUPPLEMENT. 


Lords has declined to follow judgments of 
the Privy Council (ScrRurrToN, J.) 
SERVICE v. SUNDELL (1929), 99 L. J. K. B. 
55; 46T. L. R. 12; 73 Sol. Jo. 729, C. A. 


604. Add. Annotation :—Refd. Venn v. Tedesco, 
(1926] 2 K. B. 227. 


605. Add. Annotations :-—Consd. Venn v. Tedesco. 
Fag Rs HS B. 227; Lynn v. Bamber, [1930] 
. B. 72. 


608. Add. Citations :—95 L. J. K. B. 866; 90 
J.P.185; 42 T. L. R. 478; 24 1. G. R. 496. 
Add. Annotation :—Refd. Lynn v. Bamber, 
[1930] 2 K. B. 72. 


———.]--Now ought I to follow Bulli’s 
Case? It is not technically pene on me. 

. In my view, the decision of the Privy 
Council in Bulli’s Case is one which should be 
followed. It accords with equity principle. 
It is supported by powerful opinion & 
‘decisions. It is agreeable to good sense & 
justice with respect to fraud. I therefore 
hold that it represents the existing law in 
these cts. (McCARDIE, J.).— LYNN v. BAMBER, 
[1930] 2 K. B. 72; 99 L. J. K. B. 604; 143 
L. T. 231; 46 T. L. R. 367; 74 Sol. Jo. 298. 


609. Add. Annotations :—Refd. Venn v. Tedesco, 
[1926] 2 &. B. 227; Lynn v. Bamber, [1930] 
2K. B. 72. 

614a. Colonial appellate court.|—-RoOBINS v. 
NATIONAL TrRusT Co., No. 588a, anlc. 


618a. Exchequer Chamber.]—A decision of 
the Exchequer Chamber .. . is an authority 
binding the English cts. up to & including the 
Ct. of Appeal (per Cur.).—MAINE & NEw 
BRUNSWICK ELECTRICAL POWER Co. v. HART, 
1929] A. C. 631; 98 L. J. P. C. 146; 141 
L. T. 370, P. C. 


Question of fact.]—-A decision of the 
Court of Appeal on fact is not binding on any 
other court, except as between the same 
parties. When the decision is that from 
certain facts certain legal consequences 
follow, the decision is, I think, binding on 
the Court of Appeal in any case raising sub- 
stantially similar facts (ScRUTTON,.L.JJ.).— 
NEWSHOIME Bros. v. Roap TRANSPORT & 
GENERAL INSURANCE Co., [1929] 2 K. B. 
356; 98 L. J. K. B. 751; 141 L. T. 570; 45 
T. L. R. 573; 34 Com. Cas, 330, C. A. 


608a. 











624a. 
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sm. On colunial court— Contrary 
of Privy Council.)—-LOBB v. 

Rockwoop Runa CREDITS SOCIETY, 
No. 603 ii, post.—CAN. 

sn. On Supreme Court of Canac 
The Supreme Ct. of Canada is not +A 
by or subject to the decisions of ae 

ouse of Lords unless & until the 
bunt Parlininont beluguemsee the cenit | D 

at Par ent being now,as the resu : 
of the Imperial conference. of of 1926, | 35 Man. 1 -R.4 
the only wuthority which haa Jurts- 
diction to make such a binding declara- 603 fil. 
tion upop the cts. of this nation; & 
where a decision of the aye reme Ct. 
is now found to be in conflict with a 
decision of the House of Lords the law | way by ae 
as declared by the former should be House of 
followed by the other cts. In Canada.—. 
GRORGIA Soe SION Co. v. Paco 
GREAT EasTr Co., ait 929} 1 
D.L. Re as see SW, W. R. 466; on 
riper L. R. 161; 8. C. BR. | the House 


PART oa SECT. 4, SUB-SECT. 2. 
608 ix. —-— -—— Contrary decision 


Privy 





t oxpresaly states in 


—-CAN. 
603 iv. 





by Flouse of F ocsiceer BAe a decision 
of the Privy on a point actually 
decided by it is binding on a Canadian 
ct., even though there is a contrary 
decision on the same point by the 
House of Lords, yet where a statement 
of law cited from a judgment of the | I. L. R. 
Council is merely a dictum, 
the Canadian ct. is free to follow the 
House of epee sag cre vw. RocKwooD 
eel ate 1926) = 
- 819; “ug36) 3 
9.—CAN 





—.}- 
|} Canadian law: with reapect to the 
subject in hand is English law, & a 
point thereof has been decided in one 
gia Cound & subse- 


contrary w 
ouse of Lords in a 8 decision ya Which 


Privy Counoai] erred, a 
must apply the law as 80 apes by 


of Lords. EL 
oF MONTREAL, {1931] 2 W. W. R. 304, 


—— Courts in India. }— 


A decision of the Privy Council binds 
all the cts. in India, at any rate as soon 
as the decision is promulgated & comes 
to the knowledge of a ct. in India.— 
NINGAPPA MARBASAPPA ARLESHVAR 
v. GYANAJ!I POUCRAJI MARWADI (1926), 
51 Bom. 231.—IND. 


603 v.. —— —— ——.]—The 
decisions of the Privy Council are 
absolutely binding on al! cts. in India. 
—Re Ma Mya v. MA THEREIN (1926), 
I. L. R. 4 Ran. ee 


Where | PART XVII. SECT. 4, ” SUB-SECT. 3. 


624 iv. j= decision of the 
Appellate Div. is binding on it & oy 
trial qucees within the Browne unless 

Pa until it is overruled by a higher ct. 
The belief that a higher ct. would take 
a different view from that cxpressed 
By the pd ocee vine none founded 
Be tne other cases 
deel d by the i ee ct., is not a 
sufficient reasoning for not following 
the decision of the Rn gree Div.— 
DowseEtTT ev. Ep FAN 41925) 


4D. lL. R. 796; (1936) 3 
447; 46 Can. Crim. Cas 0.—CAN. 





ian ot. 


—WILL ¥ 


16 


628a. 


628b. 


628c. 


629a. 


630a. - 


631 a. = ea 


631b. 


642. Add. Annotation :-—- 


642a. 


642b. 





631 


the English Ct. of Appeal, which is not 
in conflict with 
Supreme Ct. of Canada & hus not been 
departed froin by the Privy Council 
or overruled by the House of Lords, is 
binding on the K. B. of Manitoba with | 
co-ordinate Jurisdiction, 
followed unless [bt lawy 
from by the concurrence of the judges 
earlier 
DonaLp vr. Lewis, [1929] 4 D. L. RR. 
uffg., [1929] 1 

» KR. 310.---- 


in the 


interpreted in the Ct. 
decision, even though that decision is 
contrary to one given by a Ct. of Appeal 
of another 
LAMONT (Man.), (1927] 1 D. L. R. 669; 


oe 


f i. 
(Alta.), No. 624 iv, ante.—CAN. 


f ii. 


ct. of a province aro absolutely binding 
on «ll subordinate cts. in that province. 


——Ke Ma My 
1. R. 4 Ran. 313.---IND. 








-]—(1) Where a Ct. of Appeal has 
before it a series of judgments of the Ct. of 
Appeal*which do not appear to be consistent 
with each other, & the later judgment was 
given when the Lords Justices were not aware 
of some of the previous decisions, in such 
circumstances, as a matter of judicial comity, 
it is open to the ct. to consider all the previous 
decisions of the Ct. of Appeal & to form its 
own views as to which are the more accurate 
& which it shall follow. 

(2) A Ct. of Appeal consisting of three 
Lords Justices is not entitled to overrule a 
decision of a Ct. of Appeal expressed by ae 
Lords Justices (ATKIN, L.J.).—-GLASKIE v. 
Watkins, [1927] 2 K. 8.181; 96 L. J. K. B. 
469 ; 137 L. 7. 1382; 43 7. L. RB. 314; 71 
Sol. Jo. 192, C. A. 


——— Conflicting decisions.] — Guaskin ev. 
WATKINS, No. 628a, ante. 


a by Scrutrron & 
SARGANT, I..JJ., where there were con- 
flicting decisions of the Ct. of Appeal as to the 
construction of a rule of ct., on the right of 
the ct. to consider & decide the matter for 
itself.—-SmMiTu «. ScHimnInG, [1928] 1 K. B. 
429; 971. 3. kK. B. 276; 188 L. T. 475; 44 
T. L. R. 109, C. A. 
—— Court of Criminal Appeal.]—PracricEe 
Nore (1928), 20 Cr. App. Rep. 1865. 


— Exchequer Chamber.]-- Mainz & New 
BRUNSWICK MLECTRICAL POWER Co. v. HART, 
No. 618a, ante. 


---~~ Colonial appellate court.]—Rob- 
INS v. NATIONAL TrusT Co., No. 588, ante. 


——--- Question of fact.]-—~NrEWwsHoisr, Bros. 
Vv. ROAD TRANSPORT & GENERAL [NSUHANCI 
Co., No. 62Aa, ante. 

Lola -Refd. Lowther v. Clifford. 
[1927] 1 Kk. H. 130. 


~-—— Conflicting decisions.].--Where there 
are two previous decisions of the Div. Ct., 
one of which was decided by u ct. of two 
judges & the other by a ct. of three judges, 
the rule of the Div. Ct. is to respect the 
decision of the ct. of three judges. ~-DE 
VRIES v. SMALLRIDUB, [1928] 1 K. af 482 
97 L. J. K. B. 244; 138 L. T. 497, C. A 


So Olsematiens: where picks e were 
two inconsistent lines of authorities as to the 


eed 

















Oe ee 8 ete cele ie a EE oe SR enema 


fii, ——- —--.)—A decision of 


a decision of the 


the result of an 
opinion, is, 


t to the intcrpretation of an Act ate. 
same terins as those of the Act 
of Appeal's 
the 


who gave 


province.—LOWERY . | 351: 64.0. L. BR. 
XW, LL. RR. 649; 
1 W. W. 1. 95.—CAN. Pie 7 


-}—-DoOWSETY t. EDMUNDS 








decision 
follow it.----R. v. 


Ya v. MA THEN (1926), D. L. 2. 282: 


| 
” 
|“ 


NS 2vD.L. R. 428 ; ; 5 58 O. L. Wt. 444. 


645 i. Court equally divided, | 
decision of a Div Bien Court, though 


by the Judicature Act, 
binding on another ct. of 
& muse be 
be departed 


30] ; 
63 0. L 
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sn. On court itself.}-- 
reached the conclusion that its previous 
Was erroneous, 
THOMPSON, [1931] 2 
1 W. W. R. 26.--CAN. 


aitnotalies :—- Refd. ds yp. St. 


68a, = 





The ct. having 


Vol. XXX.—Judgments. Oases 628a—685a. 


construction of Rent Restriction Acts, on 
the duty of the ct. to consider & decide the 
matter for itself.—RATKINSKY tv. JACOBS, 
[19290] 1 K. B. 24; 97 L. J. K. B. 666; 138 
L. T. 739; 92 J. P. 142; 447. L. R. 548; 
72 Sol. Jo. 354; 26 L. G. R. 880, D. C. 


.J~When there is the decision of a ct. 
of co-ordinate jurisdiction upon the point, 
unreversed by a ct. of error, we Biante to 

consider ourselves bound by it (WILDE, O.T. . 
—BarKER v. STEAD (1847), 8 C. B. 946; 
5 Ry. & Can. Cas. 46: 16 L. J. C. P. 160 ; 
ny T. O. S. 390; 11 Jur. 90; 136 KE. R. 





Law of Property Acts.]---Where 
a Jearned judge, after consideration, has come 
to a detinite decision on a matter arising out 
of this exce paialy complicated & difficult 
legislation [the Law of Property Acts], it: is 
very desirable that. the ct. should follow that 
decision (MAUGHAM, J.).-—e SMITH, VINCENT 
v. SMITH, [1080] 1 Ch. SS; 99 LL, J. Ch. 27; 
142 L,I. 178. 


.}- Semble : a decision of the Exchequer 
Chamber, where the judges were equally 
divided, will be regarded as binding on the 
Ct. of Appeal.—-Hairwr ve. RiverspaALeE MILL 
%., [1928] 1 K. B. 176; 961. J. K. 2B. 601: 
137 L. T.364; O14. i". 136 ; 5 43 T. 1. RR. 896 ; 
71 Sol. Jo. 407, C. v ; on appeal from 8. C,. 





sub nom. Riverspare Minn Co. ow Tarr, 
[1927] 1 K. B. 621, D.C, 
680a. ——-~.]—If{ one authority were produced to 


me, & my own opinion were the other way, 
I would not follow that autherity ; but if the 
authorities are numerous, } admil that I 
must be bound (Jessen, M.i.).--- Re BeriiLeom 
Hosviran (1875), Le. R. 1d Ny. 457; 
441.J.Ch. 406; 23 W. Rh. 644. 

Katherine Hospital (18381), 
DD. 378. 

-~QOf course, if other judges 
have expressed different views as to the 
construction, & their decisions are binding 
on this ct., this ct. has simply to bow & 
submit, whatever its own opinion may be 
(Ji BSEL, M.R.).—Fe WRIGHT, La p. WILLEY 


(1883), 23 Ch. D. 118; 652 Li. J. Ch. 646; 48 
L. T. 380; 31 W. Kt. 5638, C. A. 


alas <ecGoneil: Dashwood v. Mugniuc, [yeun) 3 Ch. 


Refd. Bourne v. Keane, [1919] A. (B15 


nt nee eer tae te wt 1 nem renee ee = omen _ 


cari tail as binding ee ~ite Ma 
Mya v. MA THRIN (1926), I. L. RR. 4 
Ran. 313.-—IND, 

so. Application uw 
Application eviously refused by 
Supreme Courl.J—--An appla. pursaaot 
to Service & Exccution of Process Act, 
1901-1924, 8. 1, for leave to oxecute 
i Victoria a writ, of attachment issued 
out of the Supreme Ct. of New South 
Wales having been refused by the 

Supreme Court of Victoria, an appli. 
under the same section was made for 
leave of oa justice of the High Ct. to 
execute the writ in any state other 
than New South Wales :—WHWeld: tho 
High Ct. ought not to make an order 
which had been refused by a ct. of 
co-ordinate jurisdiction in the matter 
on facts identical with those brought 





el 


The High Court--- 


division of 


decision.— 


refused to | before the High Ct.---JONES v. JONES 
(1928), 40 L. kk Sts; Epe8] 
V.. R112; i ipeniaenis L. it. 46. 
AUS. 


PART XVII. SECT. 4, SUB-SECT. 5. 


641 i. On another Divisional Court— 
Court equally divided.}—The decision 
of an equally divided Div. Ct. is binding 


on all Div. .-—-DRISCOLL t. CoLeerEn 


e 


| 
-]—Decisions of the highest | 


PART XVII. cad 4, SUB-SECT. 7.— 


PART XVII. SECT. 4, SUB-SECT. 7. - 


653 i. General rule.}.- Where cts. H 
have co-ordinate jurisdiction re 693 fi. Ross v. Fisker, (1926) 
practice in India appears to be t 3D. L. i 280 : 1926) 2 W. W. R 
the decisions of one such ct. are an 422; 20 Sask. L. It, 653.—OAN. 
17 34° 


Cases 708a—789a. ENoiiso anp Empme Digest SuPPLEMENT. 


705a. —— ———- ——— Tax cases.}|—One edght: 
especially in tax cases, which apply equally 
in Scotland & in ae Soe to pay the very 
greatest deference ecisions of ri e pain 
cts. (GREER, L.J.).—SHANKS v. INLAND 

REVENUE Comns., [1929] 1 K. B. 842; 98 
L. J. K. B. 341; 140 L. T. 157; 14 Tax Cas. 
249, ©. A. 

Annotation :—Refd. I. R. Comrs. v. Miller, [1930] A. C. 222. 


7OBb. ———.}—Although I think it is quite 
true that the general considerations on 
which this case falls to be 
the same in Scottish & English law, it is 
quite a different thing to say that Scottish 
& English law are as much the same that 
you can quote cases & make them Scottish 
authorities (LORD DUNEDIN ).—LEITCH 
(Wiru1AM) & Co., Lrp. v. LEYDON, BARR 
(A. G.) & Co., Lrp. v. MACGEOGHEGAN 
[1931] A. C. 90; 100 lu. J. P. C. 10; 144 
L. T. 218, H. L. 


—— Rating & Valuation (Apportion- 
ment) Act, 1928 (c. 44).}—We have before us 
a volume containing nearly one hundred 
Scottish decisions, many of them relating to 
trades & hereditaments very similar to those 
coming before the English cts. The English 
cts. are not, of course, bound by those 
decisions, though they are naturally care- 
fully considered by us; for it is eminently 
undesirable that exactly similar heredita- 
ments should be derated in Scotland but not 
in England (Scrurron, L.J.).—STOKE-ON- 
TRENT REVENUE OFFICER v. STOKE-ON- 
TRENT ASSESSMENT COMMITTEE & POTTERIES 
ELECTRIC TRACTION CO., ETC., ETC., [1931] 
1K. B. 885; 100 L. J. K. B. 1; 143 L. T. 
650; 04 J. P.177; 281. G. R. 650, C. A. ; 
on appeal, |1981] A. C. 151, H. 1. 


709a. ———- -——-.]}—-Decisions of the cts. in Ireland 

are not binding on an English ct., & if they 
conflict with decisions in England, or if they 
are not consistent with the ct.’s view of the 
English law, the ct. will decline to follow 
themn.—Re INMAN, INMAN v. INMAN, [1903] 
1 Ch. 241; 72 L. J. Ch. 120; 88 L. T. 178; 
51 W. R. 188; 47 Sol. Jo. 92. 


Add. Citations :-—95 L. J. K. B. 986; 135 
L. T. 618; 42 T. L. R. 609; 70 Sol. Jo. 
734, C. A.; affd. sub nom. NBWCASTLE 
BREWERIES, LTD. v. INLAND REVENUE COMRS. 
(1927), 96 L. J. K. B. 785 ; 187 L. T. 426; 43 
T. L. R. 476; 12 Tax Oas. 927, H. L. 


Add. Annotation :—Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 


728a, —— Shipping decisions.|—American 
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st. Indta.J—-The decisions of the 
Sudder Dewani Adawlat & the Sudder 
Nizamat Adawlat are not binding on 
the H --Re Ma a vo. Ma 
bet pe ‘T. L. R. 4 Ran. 313.— 


sv. ———.}-—-Deolsions of the highest 

ot. of a aiprovince aro a eointaly binding 

on all inate ota. in that provines 
& ordinarily decisions of a full bench 

@ superior ct. are binding on benches 

Se eae Chane tae 

u te) at o singly, 

x declaiote of benches are binding on 


single jud 
THEIN (1926), I. 
IND. 


aw. 
exercise 


Burma, 


Ran. 318. ed 


a ree ae ae ee nee ents ee ee 


determined are | 


ee ae Tee eastneeneen ened 


8.-— He 
L. R. 4 Ran, 313.— 


—— Bu Scale Court of 
Lower Burma—Whether ng—On 
High Court. rue High pe in the 


& 
appellate jurisdictions is Ay bound by 
decisions of the Chief Ct. of Lower 
although ite decisions are 
conditional authorities of the 
value to which the 
respect must bo attached. Re 
Mya v. Ma Tretn (1926), I. L. R. 4 


shi oe bdo treated with great 
are rae do not necessarily control the 
shipping decisions "ae the English cts.— 
Gosst MiTAnD wv. CANADIAN GOVERNMENT 
MERCHANT Maar [1928] 1 K. B. 717; 138 
L. T, 421; 447. L. R. 148; 17 ee. M. L. C. 
385; 83 Com. Cas. 189, 0. A.; sub nom. 
GossE MILLARD v. CANADIAN GOVERNMENT 
MERCHANT MARINE, AMERIOAN CANNING CO. 
v. CANADIAN GOVERNMENT MERCHANT 
MARINE, 97 L. J. K. B. 198; on appeal 
[1929] A. C. 223, H. L. 


789a. Discrepancy between reports.) — Where a 
case was reported in 1893 both in the Law 
oris & in the Law Times, & the reports 
differed both in the narrative of facte & in 
the words of the judgmente, Lorp Buck- 
MASTER assumed that in the Law Reports 
there was a revision by the judges of the 
ie reagan that they delivered & accepted 
an authoritative statement.—Falk- 
MAN v. PERPETUAL INVESTMENT BUILDING 
Socrery, [1923] A. OC. 74; 92 L. J. K. B. 60; 
ee T. 386; 87 J.P. 21; 39T. L. R. 64, 
789b. Duty of counsel to cite authorised reports 
when existing.|-—— Practrick Notrr, [1931] 
W.N. 121, H. L. 
Cooper’s Reports.|—-I may observe, in 
passing, that Sir George Cooper’s reports are 
not reports of the very bighest authority, 
& though they are sufficiently accurate, it 
should be remembered that Str W. Grant did 
not correct his decisions in those reports, 
whilst he did his decisions reported in 
Merivale (STUART, V.C.).—BAKER v. PECK 
(1860), 3 L. T. 656; 9 W. R. 186; on appeal 
(1861), 4 L. T. 38, L. 0. & L. JJ. 


——.]—Mr. Dickens was not a very 
accurate reporter (LmAcH, M.R.).—LIVESEY 
v. HARDING erry as reported in Taml. 
460; 48 EH. R. 183 


772. Add. Awolation <= Reid: Liynn v. Bamber, 
[1930] 2 K. B. 72. 

.]|— Except on points of practice, the 
Weekly Notes should only be cited as interim 
reports of cases during the period required 
for their publication in the Law Reports 
(SWINFEN Eapy, J.).—He SMiITH’s SETYLE- 
MENT, WILKINS v SMITH (1902), as reported 
in [1903] 1 Ch. 3738. 


-]—I do not think the Weekly 
Notes ought to be cited as authority on will 
cases (LORD CozENS-HakRpy, M.R.).—RHe 
HowELL, Re BUCKINGHAM, LIGGINS v. 
BUCKINGHAM, as reported in [1915] 1 Ch. 241. 
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Ma MYA v. — -—-—— On 
sibordinale courts. }—On points where 
there is no decision of the High Ct., 
subordinate cts. in Lower Burma are 
still bound bet the of the Chief 
Ct., & subordinate cta. in Upper bilo 
are “still bound by the bala aah Ge 

in Upper Burma nder 
Govt. of India Act, 7 ae , the High 
Ct. has power, if it so desires, to direct 
the subordinate ots. in Upper Burma 
nee to theniselves az bound by the 
test weig: ad ons of a bench of the Chief Ct. 
Me - even of a 


ere 


binds 


e judge of thst ct.— 
Ma Mya — Ma THEIFN (1926), 
I. “L. R, 4 Ran. 313.— IND. 


ER a ee ee EF ne ie ee newer 


301a. 


amended by striking out the word 
** common.”’—BRADSHAW _ v. C. 
NaPIpD TRANSIT, [1927] 1 D. L. R. "699 : 


1886, as. 66, 67—Hffect of Order in 
Council of June 15, 
BROWNE, 


DL. R. 1021; 52 Can. GC. C. Sit; 24 


72 ili, —— A 
in cases of trial for high treason or 
inlaprision of treason, bas no right to 


(oar), 37 


sb. A pecs panel inadequate—-Power 
of judge to 
indicted & 
harbouring 4 


fully “tm 


po 
value of over $200, whereon the dutics 


Vol. XXX, Cases 2992 —304a. 


JURIES. 
Part Vil.—duries of Issue and Assessment. 


202a. ——— ——— Necessity for request or consent of 


defence. }—Counsel for the rosecution should 
not ask for the jury to be issed from ct., 
for the purpose of a discussion taking place, 
when the defence objects to the withdrawal 
of the jury. The jury should be dismissed 
only at the request of, or with the consent 
of, the defence.—R. v. ANDERSON (1929), 
142 L. 'f. 580; 21 Cr. App. Rep. 178; 2 
Cox, C. C. 102, C. C. A. 


295a. Communications to judge—Right of counsel 


to inspect.|—Hosss v. TINLING, Hlosss v. 
NOTTINGHAM JOURNAL, No. 304a, post. 


-]—Where a jury, before hearing 
all the evidence for the defence, finds a verdict 
for pltf., it is in the discretion of the judge to 
decide whether the jury should be discharged 
or whether the case should be continued 
before the same jury.— DE FREVILLE v. DILL 
eet) 43 T. %. R. 481; 71 Sol. Jo. 430, 
C. A. 








Annotation :~-~Refd. Bon #. Tinling, Hobbs v. Nottingham 
Journal], [1929] 2 K. B. 


304a. ——- Whether one for new trial.|—In an 


Itf. set out in his statement 
eged libel, & in a separate 


action for libel 
of claim the a 
paragraph 
ractically repeated, but somewhat extended, 
he statements in the alleged libel. Defts. 
did not plead justification or fair coxament, 
but paid 20s. into ct. in respect of the allezed 
libel as sufficient damages; they made uo 
payment into ct. in respect of the innuendo ; 
& they gave notice under R. S. O., Ord. 86, 
r. 37, of their intention to give in evidence 
certain matters in mitigation of damages. 
At the trial pltf. gave evidence that save 
for one lapse he was a man of unblemished 


reputation. was Cross- 


Thereupon he 


—— 





PART I. 


was summoned, 


. Cc. R. 64.—CAN. 
& the jury, 
trial, 


PART VII. SECT. 1. combined :-—-Held : 


North-West Territories Act, 





1920.J—-R. tv. 
R. ov. SpeIpEL, | [14- 50} 1 
W. R. 422; 1 D. TL. LR. 823; 4 


inercasc the 


tria)] failed.--R. « 


._ L. R. 421.—CAN. 1D.L. KR. 657 ; 


sc. Jtiyht to 
Accused. except 





partics eeu be 
nspect the itty anel—R. v. Baum | the jury panel in t 
s. N's W. 40 


1; 44 
Ww. nt 1300—AUS. 


add to.}-——Deft. was arrested, 
tried & convicted for 
quantity of dutiable 
to wit, spirituous liquors unlaw- 


| 

| 

{ 

| 

PART VII. SECT. 2. | 
: 

| 

i 

{ 

F 

into Canada, of the | (19: 


— ee owe me, 


alleged an innuendo’ which |. 


lawfully payable had not been paid, 
in violation of Customs Aci, Dorn nion 
On the trial a 
previously sum- 
others were 
excused from rerving & & new panel 
Tho original pane! 
was not discharged, but the names on 
both panels were throw n into one box, 
impaneciied for deft.’s 
drawn froin the names as sO 
the effect of the 


sa. Order granting—‘‘ Common” in- | Acts, 1907, c. 11. 
advertentl inserted—Amendment of | number of jurors, 
order.J—Held : the order should be moned, were absent, 


legixlution Acts «! 1919, 
was to give the trial judge anthority 
to retain the panel summoned, & to 
by additions 
thereto, & the objection to the oat 
position of the jury drawn for deft.’ 
e, SiHELLMAN, 11928] 
bub nom. lt, vo. SCURLL: 
MAN, 59 N.S. "12. 635.-—CAN. 


nimber 


anepect.J—While the 
Jury Act, 1t. S. 3., 1920 (c. 43), maken 
no provision as to when Interested 
rermnitted to inspect 
6 hands of the local 
registrar (the panel is never in custody 
of the sheriff in Saxkatchowan), the 
custom of allowing such Inspection at 
any time within 10 days of the o 
of the ct. is a wise practice, any 
departure from it by the local registrar 
should be made only on pe order aac a 

udge.—]i. v. BRONFM (No. 2), 
(igs) 9 W. W. RR. 783 i D.L. R. 1036. 


19 


h 


cxamined as to specific incidents not 
mentioned in the libel or in the particulars 
served under R. S. C., Ord. 36, r. 37, it being 
suggested that he was a man of bad reputa- 
tion. This line of cross-examination was 
objected to, but was allowed. Wefore the 
conclusion of the cross-examination the jury 
intervened with an intimation that they 
desired to find for the defts., which they then 
did without any summing up. On appeal :— 
Held: (1) the cross-examination was adniis- 
sible as cross-examination to credit, but. if 
the incidents were denied by pltf. no further 
evidence could be called to rebut pltf.’s 
denials, & the jury should have beon told 
that while they were not bound to accept 
plitf.’s denials, those denials, though un- 
accepted, afforded no evidence that the 
incidents had taken place; (2) the cross- 
examination was not admissible to mitigate 
damages, & the jury ought to have been 
directed to this effect; (3) the jury should 
have been told that their intervention was 
premature, & they must hear the pltf.’s 
case to the end & be directed as to the 
issucs they had to try ; & (4) the trial having 
been in those respects unsatistactory, there 
must be a new trial. 

(65) Communications from the jury to the 
judge should be shown to the partics’ counsel 
(per ScruTTON, L. J.). 

While the better practice is for communica- 
tions from the jury to ba shown to parties’ 
counsel, the question whether they should 
be shown or not is one for the discretion of 
the judge (per Sankey, J. J.).—HOBBS v. 
TINLING, HOBBS v. NOTYINQHAM JOURNAL, 
(1920) 2 K. B.1; wo L. J. K. B. 421; 141 
a T.121; 457. L. R. 328; 73 Sol. Jo. 220, 

» Ais 


Teeth Reece ee Tents eee Senne MEE ety eared 


PART VII. sharia SUB-SECT. 3. -- 
- (b) a. 
183 i. Keved., 8345.0. I. 228. 


PART VII. SECT. 5, SUB-SECT. 4. 

ed. Several auctions tried tugether,|—- 
Fivo actions were urcught by dilferent 
pltfs. against twu efts. & wers by 
ee tried together before a judge 

& jury :--~-Held: the consent to try 
the actions together did not give a 
right to more than feur peremptory 
chalionges on each side.--Gay Co., 
Lrp. vw. Triok, (1927) to. Te kt. 
1091; 60 0. L. It. 4, - CAN, 


PART VII. SECT. 6, SUB-SECT. 1, 


Oo jk. --~ Lanel improperly sunt- 
mumed.|-- PILf. in an action in a 
Division Ct. required u jury, pursuant. 
to 8. 124 of Division Cts. Act. The 
clerk of the ct. summoned @ jury, but 
not in the manner presceribod by the 
Act. Deft. objected & the judge 
disposed of the difficulty by calling a 
jury from the body of the ct. Vhe 
action pie tried by the jury thus 
formed & judgment was entered for 
pitf. upon the jury’4 verdict :--s/eld : 
the judge had ne power to deprive 
either party of the right to have a 
tria! Hi a jury qualified & summoned. 
ue ie ng to the atrict requirements 

he Act.--FOLEY v. SANGATER, 
(19201. Du. Lt. 279; 640. L. R, 23.—- 





ec. 7, & 43, 


ning 


ee ee i erent eee, pee eC RE ae 


Cases 827—571a, 


827. Add. Annotation :—Refd. Hobbs v. Tinling, 
Nottingham Journal, [1929] 2 


Hobbs v. 


. B. e 


421. Add. Annotation :—Refd. Campbell v. Pollak, 


[1927] A. C. 732. 


423a. ——— Jury finding verdict before all evidence 
given.|—Dr Frevitte v. Ditt, No. 380la, 


ante. 


428b, ——— Jury informed that defendant insured.] 
—Where the established rule of practice, 
that in an accident case it should not be 
intimated to a jury that deft. is insured, has 
been violated, it is within the discretion of the 
judge to discharge the jury at the expense 
of the party whose advocate has violated the 
rule-—GRINHAM v. DAvins, [1929] 2 K. B. 
249; 98 L. J. K. B. 708; 139 L. T. 379; 44 
T. L. R. 5628; 72 Sol. Jo. 303, D. C. 


475. Add. Annotation :—Refd. Dew v. 
british 8.8. Co. (1928), 139 L. T. 628. 


571a. 








476. Add. Annotalion :—-Expld. Dew v. 
British S.S. Co. (1928), 1389 L. T. 628. 


based on a 


ENGLISH AND Empire Digest SuPPLEMENT. 


United 


-|—Where an action for damages, 


reach of a statutory regulation 


made under Merchant Shipping Act, 1894 
(c, 60), was tried by a judge with a jury, 


& several questions were left to the jury, | 


United | 40 


which they answered :—Held: as the answers 
of the jury to the questions left to them were 
sufficient to determine the case, the judge 
was not entitled to ask them to reconsider 
their findings on the question of the effective 
cause of the accident, & the judge had 
thereby misdirected the 
UniTep Britiso S.S. Co., 
98 L. J. K. B. 88; 139 L. T. 628; 17 Asp. 
M. L. C. 518, C. A. 


Annotation :—Retd. Service »v. Sundell (1929), 99 L. J. K. B. 


jury.—-DrEw vv. 
Lrp. (1928), 





PART VII. SECT. 10, SUB-SECT. 4. 


_ sd. Agreement after further considera- 
tion for few minutes—No ground for 
setting verdict astde.|—BARRY v. RUBEN- 
aren (N. B.), [1926] 1 D. L. HR. 445.— 


PART Vii. SECT. 10, SUB-SECT. 6. 


se. Hight tu visit locus in quo privately 
—& communicate result to fellow- 
gjurymen.| — Although a juryman is 
entitled to apply to the subject befare 
the jury the general know) while iu 
each man is supposed to have, he ought 
not to attempt to inform his mind as 
to the particular facts of a case from 
outside sources. If he fa personally 
acquainted with any material fact, he 
should submit to be sworn as to it:— 
Tield: where a matter in dispute 
depended upon the condition of things 
existing at a certain locality, it was an 
improper & Irregular procceding for 
some of the jurymen to visit the 
looality privately, & u direction to the 
ury that they were entitled to take 
nto consideration what night be told 
to them by vet of their fellows as to 
what they had seen & observed for 
themselves was «a wrongs direction.— 
Wav tr. Way (1928), 28 S. RL N.S. W. 
345; 45 N.S. W. W. N. 101.—AUS. 


PART VIl. SECT. 10, SUB-SECT. 8.— 
B. (a). 


sf. Discharge for misconduclt—liow 
vacancy made eae }—Where a juror 
mnisconducts himself, he should be 
discharged, & either a new juror added, 
or the whole jury discharged & a fresh 
jury impanelled. Such juror may be 
taken from tho persons present in the 
et. room If there be none of the sun.- 
monod Jnrors present.-~-ReBaTI MOHAN 
CHAKAVARTY t. EMPEROR (1928), 
1. LR. 56 Calo. 150.—-IND, 


———~ 


sg. ———.)—Every judge has an in- 
herent power to discha the jury for 
misconduct.—ABDUR IASHID v. IEM- 
Teun (1929), I. L. R. 66 Cale. 1032.— 


PART VII. SECT. 10, SUB-SECT. 8.— 





q i. a at power given a trial 
judgo by King’s Bench Act, hk. 8S. &., 
1920 (co. 39), 8. 47 (1), to dispense with 
a jury, although a jury has been claimed 
by one of the parties, is one which 
should be pxareiacd witb judicial dis- 
crotion, f.e., the judge must give some 
geod reason for depriving the party 
of his right to a jury.—-HBLOOMAERT v. 
DuNLop (Sask.), [1926] 4 D. L. R. 273 ; 
[1926) 2 W. W. It. 817.—CAN. 

4 fi. -—-— Jsaue lefllojury immaterial. } 
—In an action against a police officer 
for assault & battery, malicious prosecu- 
tion & malicious urrest, the trial judge 
dispensed with the Jury in the trial 
of the claim for assault & battery. 
Ho also ruled that in the trial of the 
Glaim for maliclous prosecution it Was 
his duty under Jud. Act, KR. S. O. 1914, 
c. 56,8. 62, to decide all questions both 
of law & fact as to tho existence of 
reasonable & probable cause ; & he said 
that the jury would bo called upon to 
try only the issues as to malice & 
damages. A Jury was then called & 
sworn & the trial proceeded. The evi- 
dence being closed, & the Jury having 
retired, the trial judge gave judgment, 
disinissing tho claim fur assault, « 
finding that there was reasonable & 
srobable cause for the prosecution. 

ve abso held, on the facts, as a matter 
of law, that there was no foundation 
for the claim for malicious arrest. He, 
therefore, disuiulssed the whole action 
& discharged tho jury :--d/eld ; having 
regard to Jud. Act. R. S. O. 
o. 88, 68. 64-57, 63, the trial Jjudgo had 
a discretion to dispense with the Jury, 


20 


& his discretion was properly exercised. 
—OWENS v. MARTINDALR, [1928) 4 
Dd. Ju. 1. 932; 63 O. L. Rh. 87.---CAN. 


PART VII. SECT. 13, SUB-SECT. 1. 


466 ii. ——-.]—Mayrs Cask vt. 
Peecore (1925), 62 N. B. RR. 272.— 


PART VII. SECT. 13, SUB-SECT. 3.—C. 


638 ii, —— ——.}— MoT avisn Bros. 
v. LANGER (B. C.), [1920] 4 D. L. RR. 


PART VII. SECT. 13, SUB-SECT. 4. 
651 i. Special matter~—Statement of 


reasons. |-—Held: the reasons could 
not bo ignored.—Surron v. Siri, 
{1927} 3 D. L. R. 1008; [1927] 2 


W. W.D. 481; 38 B.C. ml. 455.—CAN. 


PART VII. SECT. 15. 


671 ii. —--- J--If an answer 
given by a jury to a question Is not 
clear or sufficiently explanatory, it is 
a proper course for the trial judge to 
ask thom to retire again & answer such 
supplomentary questions as may be 
submitted to them for the purpose of 
further elucidation.— PATTERSON — v. 
SARKATCHEWAN CREAMERY C©o., LTD., 
{1921} 3 W. W. R. 654; 62 D. L. R 
387: 14 Sask. L. R. 544.—CAN. 


671 iif, —— ——.]—Wherce au jury 
has ven a neral answer to 4 
question & has been sent back to give 
a more dofinite answer & does answer 
more definitely, the last answer is 
its real answer & the one which must 

vern.— BARLOW tv. CANADIAN PACIFIC 

¥., (1926) 2 D. L. R. 956; [1926] 
2 WwW. W. R. 11: 31 Can. Ry. Cas. 
414; 35 Man. L. RR. 517.—CAN. 





72a. 
79a. 


216a. 


worms 


LAND 


Vol. XXX. Cases 14—216a. 


IMPROVEMENT. 


Part |.—Apart from Statute. 


14. Add. Annotation :—As to (2) Apld. Re Jacques Settled Estates, (1980] 2 


Ch. 418. 


Part I1l_—Under Settled Land Act, 1925. 


———- —~—.]~Re SHERBORNE’S (LorpD) | 
SETTLED Estats, No. 79a, post. 
Authorised improvements — Improvements | 
executed before Settled Land Act, 1925 | 
(ec. 18).]|—(1) A tenant for life of certain | 
settled estates had expended on the settled | 
property large sums of money for improve- 
ments, repairs & other works. Among the 
items of expenditure so incurred were certain 
electric light installations to the mansion 
house & the erection of batteries. These 
particular wor<s had been carried out before 
the coming int. force of above Act, & were 
therefore not ‘‘ authorised improvements ”’ 
under Settled Land Acts, 1882 to 1890, for 
which the ct. could have granted repayment 
to the tenant for life out of capital, although 
under the new Act of 1925 they would be 
‘‘ authorised improvements.”’ On an applica- 
tion by the tenant for life to be recouped 
out of capital these sums so expended by him : 
—Held: notwithstanding the fact that these 
works were executed prior to ahove Act, 
there was, under the new Act, jurisdiction in 
the ct., if it thought fit, to order repay “ient 
of these sums to the tenant for life out of 





| 
capital moneys; & conscquently as these 
particular items were “ authorised improve- | 
ments ’’ under above Act, they could be | 
repayable out of capital, notwithstanding | 
the fact that they were incurred on works 
executed before Jan. 1. 1926. Having 
regard, however, to the fact that certain of 
the works had been carried out several years 
previously, there would have to be a rebate 
to allow for a diminished value. | 
(2) The tenant for life having further claimed | 
that he should be repaid a proportion of the } 
proceeds of sale of a part of the settled land, | 
for tenant right valuation, on the ground that , 
by his careful management before the sale | 
he had enhanced its value :—Held: suck a | 





claim was really one to be repaid out of 
capital moneys, for an improvement not 
within Settled Land Acts, & the ct. had no 
jurisdiction to allow it.—Re SierBoRNN’s 
(LoRD) SETTLED [Estatsr, [1929] 1 Ch. 345; 
98 L. J. Ch. 273; 141 L. T. 87. 


Annotation :— Refd. Re Jucques Settled Estates, (1930] 2 
Ch. 418. 


79b. 


79c. 


79d. 


79e. 


Part 1V.—-Under Private 


When effective.|}—An improvement rent- 
charge imposed on land within the improve- 
ment area under London County Council 
(Improvements) Act, 1899, s. 61 :—Held: 
not an effective charge on the land until 
after a resolution of the council approving 
the assessment, notwithstanding that the 
improvement itself had been completed at 
an earlier date ; & if the land was cuntracted 


ecw neenens ime ene 6 





ee ee 


PART VI. 


ee ee RN eR nie RE tps Mm et A eee ee orate 


—~—-- Effect of sale of land.] - Ie 
Borouau Courr Esrare (1061), 75 Sol. Jo. 
830. 


—— Electric lighting.|—Re Srernornn’s 
(LorD) SETTLED Hsraru, No. 7a, ante. 


—— ——.J—-Re WrELv-BLUNDELL EsrTate, 
MOWBRAY (LORDS vv. WELD-BLUNDELS, 


(1929), 73 Sol. Jo. 586. 


e]J—In 1919 the tenant for life of 
settled land effected the installation of 
electric light in the mansion house & adjoin- 
ing cottages, which hed previously been lit 
by oil lamps. The cost of the installation 
was paid by the tenant for life out of his own 
money. The tenant for life now asked the 
ct. to authorise the trustees of the settlement 
to apply out of capital moneys the cost of 
the installation, the amount of such cost to 
be repaid to them out of the income of the 
settled Jand in fifteen years from the date of 
the order in half-ycarly instalments :—-//eld : 
the improvement being one that would have 
had to be made sooner or later, the order 
asked for should be made, repayment to be 
made by twenty hualf-yearly instalments, 
whereof the first must be regarded as having 
fallen due on June 30, 1926.—lte JACQUES 
SertLeD Lstratres, [1030] 2 Ch. 418; 99 
L. J. Ch. 5343 144 1. T. 108. 





88. Add. Annotations :— Consd. Ke Smith, Vincent 


v. Smith, [1930] 1 Ch. S&. Refd. Jte Whit- 
aker, Rooke v. Whitaker, [1929] 1 Ch. 662. 


Improvement Acts. 


to be sold free from incumbrances after the 
completion of the improvement but before 
the date of such resolution, the purchaser 
was not entitled to a conveyance of the land 
free from the improvement rentcharye.--- 
Re Farrer & GILBERT'S Contrracr, [1914] 
1Ch. 125; 831. J. Ch. 177; 1100. 1. 23; 
58 Sol. Jo. 98, C. A. 


Nee nl 


sd. By locatee of Crown land—-Basis of asseasment.)— HIGHLAND v. SHERRY (1900), 32 O, R. 371.—-CAN. 


21 


Cases 12-129, ENGLISH AND Emprre Dicest SuPPLEMENT. 


LAND TAX. 


12. Add. Annotation :—Refd. I. BR. Comrs. v. | 118. Add. Annotation :—Refd. Parr v. A.-G., 


Forth Conservancy Board, [1929] A. O. {1926} A. C. 239. 
213. 122. Add. Annotation :—-Refd. Elder v. Northcott, 
(19380] 2 Ch. 422. 
SECT. 4, SUB-SECT. 4. | —Jowerr FepERAL TAXATION | Fe wane Tax AoTS, WILSON'S Cask, 
h i, —-— In ascertaining unimproved | Come. (1926), "38 0. I, i. 325-—-AUS. | [1997] ¥. L. R. 909; 49 A. L. T. 54; 
value—Lund held under Cron leases. | h ii. ——- —— Licensed premises.}— | [1927] Argus L. It, 328.—AUS. 
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Vol. XXX. Cases 1—870a. 


LANDLORD AND TENANT. 
Part 1.—Relation of Landlord and Tenant. 


1. 
[1927] 2 K. B. 279. 


182. Add. Annotation :—Refd. Taylor v. Twin- 


berrow, [1930] 2 K. B. 16. 


Add. Annotation :—Refd. Oakley v. Wilson, 


280. Add. Annotations :--Apld. Weld v. Petre, 
{1929} 1 Ch, 83. 


Refd. Barratt v. Richardson 


& Cresswell, [1980] 1 K. B. 686. 


267. Add. Annotation :—Refd. Canadian Pacific 


Ry. Co. v. R., [1931] A. O. 414. 


Part I1—Agreements for Lease. 


330a. ——-.]—DoE d. HASTINGS v. WATERS (1850), 


16L. T. 0.8. 213. 


862. Add. Annotation :—As to (1) Refd. Franco- 
British Ship Store Oo. v. Compagnie des 
Chargeurs Francaise (1926), 42 T. L. R. 735. 


Add. Annotations :—Consd. Todd v. Jones 
Bros., Ltd. (1930), 15 Tax Cas. 306. 
Keppel v. Wheler, [1927] 1 K. B. 577. 


Agreement ‘‘subjeCt to the terms of a 
lease.’?}—Deft. employed house agents to let 
shop premises at 155, High Street, Bromley, 
Kent, & on Dec. 9, 1980, pltf., after inspect- 
ing the premises, offered to take a lease. 
reply the house agents wrote to him on the 
same day: ‘‘ Corner shop, 155, High Strect, 
Referring to our conversation 
this morning on the telephone, we confirm 


868. 


370a. 





Bromley. 





PART I. SECT. 2, SUB-SECT. 1. 


sx. Contract of quarantee.J}—RBy an 
ement defte. guaranteed fulfilment 
of the conditions of the transfer of a 
lease, including payment of rent to O., 
the lessor & his son, the transferor. 
This agreement contained a clause 
roviding that, should B., the trane- 
eree, become insolvent, O. & his son 
might claim from defts. immediate 
payment of the balance of the sum of 
$10,250, being the amount due by B. 
under the assignment, & upon pay- 
ment of that balance, defts. should 
be entitled to the benefit of the term 
allowed under the original lease & the 
transfer thereof. B. made an assign- 
ment under Bkpcy. Act, by virtue 
whereof the term created by the leasc 
& transfer became vested itn the 
trustee, who did not elect to retain the 
premises or to disclaim :—Held: the 
effect of the transfer, lease, & guaranteu 
was to establish the relation of lessor 
& lessee between O. & B.— OLIVIER v. 
SoLtoway, Minis & Co., (1930) 3 
D. L. R. 851; 65 O. L. R. 356; 1 
©. B. R. 356.—-CAN. 


PART I. SECT. 2, SUB-SECT. 2. —A. 


29 1. Definition—Substitution of land- 
lord by tenant.}—Attornment is not a 
Mere agreement in favour of a third 
party to pay rent, but has been defined 
as the act of the tenant in putting one 

raon in the place of another as his 

andlord.— JUGENDRA LAL SARKAR v. 
MonrsH CHANDRA SaDnIR (1928), 
I. L. R. 55 Cale. 1013.— IND. 


PART I. SECT. 2, SUB-SECT. 2.—B. 


sa. Under clause in agreement for 
sale.J—In deciding whether an attorn- 
clause in an agreement for tho 
sale of land created the relationship 
of landlord & tenant between the 
vendor & the purchaser the ct. has to 
determine whether the parties {fntro- 


| 


La Le OF tn ett me eld Te rem oe: 


ee ee ee een 


that, subject to the terms of a lease, our 


client is prepared to accept your offer to take 


Refd. hand 


ln 


te kre ae er toe 


duced tne clavse bond fide, & this 
question rise be determined on tho 
circumstances of the particular case. 
Although the fact that the rental 
reserved is fluctu:ting is not usually 
of much point, yeu it is a clroumstance 
to be  considered.--BLOOMAERT  ». 
DUNLOP, [1927] 3 D. L. R. 573 (1927) 
ane W.R.1014; 21 Sask. L. R. 424.-— 


PART I. SECT. 3, SUB-SECT. 1.—-A. 
68 xxvi. -—— -—~ --—.]—- VERTANNES ¥. 
Roprnson (1927), I. L. R. 5S Ran. 
427.—IND. 
68 xxvii. ——— -—-.J—- MODONALD 
Ce ee (1889), 22 N.S. ht. 67.—— 


63 xxvili, -—— -~-—.])—BROCK v., 
BENNESS (1898), 29 O. R. 468.~—-CAN. 
63 xxix. —--—----—-.]-- In an action In 


ejectinent by a landlord who put tho 
tenant into possession, the tenant is 
estopped from denying the landlord’s 
title at, the point of time of the demise, 
& further cannot jut forward fn defence 
any adverse title to a portion of the 
demised premises acquired by him 
during the tenancy. The estoppel 
operates in the case of a tenant who 
remains in possession even after the 
ternduation of the: tenaney by notice to 
quit.—_MeuIBAR_ RAHMAN ¥. ISUB 
Sunatr (1928), I. L. R. 66 Cal. 13.-- 

sb. Lessor unincorporated society.}— 
Heid: an unincorporated society such 
as the Chinese Natlonal League of 
China, although not within the pro- 
hibition of sect. 8 of the Companies 
Act, R. 8. B. C., 1924, inasmuch as it 
has not “ for its object the acquisition 
of gain,” is incapable of ragaeara ¢ a 
lease: the appellate ct. erred in holding 
that applt. was estopped from setting 
up incapacity of the alleged landlords 
on the ground that to do so would be 
tantamount to impeaching the title 


23 


solrs. . . . 
on the same day, & after negotiations as to 
its terms deft.’s solrs. wrote on Dec. 29, 
1930, to pltf.’s solrs. : 
received our client’s instructions on the draft - 
lease, & he is prepared to accept your client’s 
alterations. 
jlease engrossed, & will forward you a counter- 
part for execution by your client in due 
course.’’ This was done, but deft. then 


we ee ne a ee ee 


the above premises on a 7, 14 or 21 years’ 
lease at a rent of £350 per annum for the 
first 14 years, rising to £375 for the last 
7 years .... We have instructed Mr. 
Bromley’s solrs. to put the draft lease in 
immediately to forward to your 


93 


The draft lease was forwarded 
‘We have now 


We are, therefore, having the 


ens ne eee nae em eee ~ ” eee ee ne en ee 


to the promises of the persous by whom 
it way Jot into possession of thom as 
tonunt. To extend the — estoppel, 
which exists where the relutionship of 
landlord & tenant is adnuutted or 
oslLablished, & which prevents the 
touant qaestioning the landlord’s title, 
so as Lo make it apply to a@ cuse in 
which tho real question {s us to the 
existence Of that relationship, seems 
to be wrong In principle & is quite 
unwarranted by the authoritios.--- 
CANADA MORNING NEWS Oo, v. 'THOMP- 
SON & BINNINGTON, LOW YR QUAN & 
War Hen, (1930) S. CL RR. 3888: 38 
LD). L. HR. 433 5 revag., (1920) 2D. L. RR. 
114; 1 W. W.R. 548; 41 BG. RR. 24; 
revag., {1928} 4 DD. LL. We. 628: §¥ 
W.W. R35: 30 B.C. RR 230.—CAN, 


PART I. SECT. 8, SUB-SECT. 1..-—E. 


1541. Whether tenant esloppalt—W htle 
possession retained---A fler expiration of 
tenancy.|—-In an ection in ejectment 
by a landlord who put tho tenant into 
pence ous the tenent th vstopped 

rom denying the landlurd’s title at 
the point of time of the demise, & 
further cannot ae forward in defence 
any adverse title to a portion of the 
demised premises acquired by him 
during the tenancy. The estoppel 
operates in the case of a tovant who 
remains in possession even after the 
termination of the tenancy by notice 
to guit.--MUJIBAK RAHMAN v. [sun 
punan (1928), I. L. R. 56 Cale. 15,—~ 


PART I. SECT. 3, SUB-SECT., 3. 


ad. Lease by life tenard to reversioner-— 
Until death of lessor.}-~-A lease by a life 
tenant for a term certain ts the 
revoersioner, containing & covenant by 
the lessee to pay rent to the lessor, “ her 
heirs & a,”’ does not estop the 
leasee from 8 owing that he has become 
owner on the lessor’s death.—THaTonER 
v. BOWMAN (1889), 18 O. R. 265.--- CAN. 


Oases 370a—568. 


381. 
390. 
396a. 


refused to execute the lease, & on Jan. 24, 
1981, granted a lease of the premises to some 
one else. On Feb. 3, 1931, pltf. commenced 
proceedings for specific ‘performance, or, 
alternatively, damages :—Held: there was 
no binding contract to grant a lease, as the 
expression ‘“ subject to the terms of a 
lease ’’ in the letter of Dec. 9, 1930, meant , 
‘‘ subject to the terms to be contained in a | 
lease executed by the lessor.’’ 
that even if deft.’s solrs. were the agents of 
deft. to communicate by their letter of ; 
Dec. 29, 1930, the fact that deft. had himeelf | 
agreed to the terms of the lease, so that this 
letter was a sufficient memorandum of the 
agreement signed by the deft.’s duly autho- 


! 


It followed ' 


| 


472a. 


Eneuisn AND Empire Dicest SUPPLEMENT. 


to deft. for seven years, but no lease was 
ever granted. Deft. entered into possession, 
& subsequently, with pltf.’s consent, assigned 
his interest in the agreement & premises. 
Before the expiration of the term pltf. com- 
menced an action against deft. for rent, the 
action being heard after the expiration of 
the seven years provided for by the agree- 
ment :—Held: specific performance of the 
agreement could have been granted & the 
action was therefore maintainable.—GILBEY 
v. oo. (1912), 106 L. T. 607; 56 Sol. Jo. 
363 


—_— ~—.]---ANON. (1718), 2 Eq. Cas. Abr. 
48; 22 EB. BR. 42, L. C. 


rised agents within Law of Property Act, | 476. Add. Annotation :—Consd. Ariff v. Rai 
1925 (c. 20), s. 40, there was no binding Jadunath Majumdar Bahadur (1931), 47 
conereey: ioe0 the yay of ae eed of T. L. R. 238. 

ev. 9, was that there co e no . . 
concluded agreement until the lease had | 482. aoa fee mee aces neath oo 
been executed.—RAINGOLD  v. BROMLEY, T L. R. 938. Refd. Canadian Pacific R 
[1931] 2 Ch. 307; 100 L. J. Ch. 387; 145 ie 


L. T. 6 
Add. Ge ee -—As to (1) Refd. Blay v. 
Pollard & Morris, [1930] 1 K. B. 628. 


Add. Annotation :—Reftd. Hawkesworth v. 
Turner (1930), 46 'T. L. BR. 389. 


Letter purporting to enclose engross- 
ment—-& engrossment.|—-A prospective lessee 
having orally agreed to take a lease from a 
prospective lessor, a draft lease embodying 
the terms was approved by their respective 
solrs. By arrangement the engrossments of 
the lease & counterpart were then prepared 
by the lessec’s solrs., who subsequently wrote 
to the lessor’s solr. purporting to enclose the | 
engrossment of the lease for his signature, & 
saying they had written to the lessee & 
expected to exchange parts shortly. By 
mistake the engrossment of the counterpart 
was enclused to the Iecssor’s solr., & the 
engrossment of the lease to the lessee, who 
subsequently delivered it to the lessor’s solr.’s 
messenger in exchange for the engrossment 
of the counterpart. 
leasec, relying (inter alia) on Stat. Frauds, 
repudiated the oral contract :---Held: 
lessee’s solrs.’ letter purporting to enclose the 
engrossment of the lease coupled with that 
engrossment, subsequently handed over by 
the lessee in person, constituted a sufficient 
memorandum of the oral contract.—HORNER 
v, WALKER, [1923] 2 Ch.218; 921. J3.Ch. 573 ; 

129 L. T. 782. 








| 
: 
| 
| 
| 
| 


| 
| 


| 


Annotations :—Distd. ae ev. St. Paul (1791), 1 


Co. v. R., [1931] A. C. 414. 


-}—Under an oral agreement, in 
1913, applt. leased to resp. a small piece of 
land in India. It was intended in due course’ 
to execute a lease in writing for five years, 
renewable every five years, & in anticipation 
thereof resp. erected substantial structures 
on the leased land. No lease was, in fact, 
ever executed. In 1922 applt. served notice 
to quit upon resp., asserting that resp. was 
a monthly tenant ; & in 1923 a suit for 
possession of the ‘land was instituted by 
applt. It was established that in 1918 resp. 
had notice that applt. refused to perform the 
terms of the oral agreement of 1913 :-—Held: 

the acts of resp. were all referable to the oral 
contract of 19183 whch was enforceable 
against applt. for a certain time, but resp. 
had allowed his right to enforce that contract 
to become statute-barred.—ARIFF v. Rat 
JADUNATH MAJUMDAR BAHADUR (1931), 47 








T. L. R. 238. 
; 499. Add. Annotation :—Refd. Rve v. Purcell, 
Shortly after this the [1926] 1 K. B. 446. 
the | 501. Add. Annotation :-—-Refd. Rye v. Purcell, 
[1926] 1 K. B. 446. 
503a. ———.]|—ALLAN v. Bowrr (1790), 3 Bro. 


C.C. 149; 29 E.R. 459, L. C. 


1 Ves. 326. 


. Clayton e. A. 34), 1 Coop. temp. Cott. 97. 


Add. Annotation :—Consd. Ladies’ Hosiery 








permanent lease deft. in rospect 


princely? between tho obligation of a 


444. Add. Annotation :---Refd. lexman v. Corbett, | & Underwear v. Parker (1929), 46 T. L. R. 43. 
‘108 e 2 : ‘ 
Oa er eerstbshe ; | § 568. Add. Annotations :-—-As to (1) Refd. Ariff v. 

463a. ——. i ae Caror (1708), 4 Ves. 91 ; Rai Jadunath Majumdar Bahadur (1931), 
31 E. 47 'T. L. R. 238. As fo (2) Distd. Borman v. 

' 470a, ——— Pi aaa to let certain premises | Grittith, [1930] 1 Ch. 493. 
: _. | Unless he was assured of the possesaion DAR (1928), I. L. R. 55 Cale. 1090.— 

PART li. sana ar, deat SECT. 2 | of a pormanent right in the land, IND. ‘ 

gna es : , | tbat if gue ros pie a haa not 
ether par ormance— o grant such a lease it n TeAsOn- | 

Entry &° Sen with ¢ acquiescence ably be expected that he would have PART Il. SECT. 6, SUB-SECT. 1. 

of lessor:|-—Where there was a parol | objected to ae, construction of such se. Extent of obligation.}—The Indian 

agreement between piltf. & deft. to la building :—H iv a suit of eject- | law does not co a distinction in 
the effect. that pltf., would grant aii ment by the aoe deft., not having 

1 

| 


of a pleco of land, & where no lease 
was aithor execuied or registored, 
but deft. was put into poasession & 
erected structures thereon to pltf.’s 
knowledge, where it appeared that 
pitf. must have realised that doft. 
would not have constructed the same 


obtained a lease in conformity with 
Transfer of Property Act, s. 107, read 
with Registration Act, s. 49, conld 
reaist ojectment only if the case could 
be brought reel the range of one or 
other o era ast of equity 
which nave been eld to apply to this 
country. ---ARIFF tr. JADU NaTH M \vsUu™M- 


A 


| 
| 
| 
| 
| 
| 
| 


essor & of a vendor, so far as regards 
tho duty to give a good title, though 
the incidents of these different types 
of contract may be different as regards 
the obligation to give disclosure or to 
furnish proof thereof.-—JYoTIPRAsaD 
SINGH Deo ¢ . HV. Low & Co. (1929), 
I. 1. R. 57 Cale. 1189.—IND. 


. : _ Vol, XXX.—Landlord and Tenant. 


600. Add. Annotation :—Refd. Torbay Hotels v. 
Jenkins, [1927] 2 Ch. 225. 





v. Wheeler, [1929] 2 Ch. 224. 


639. Add. Annotation:—As to (2) Apld. Curtis 


637. Add. Annotation :—Apld. Curtis Moffat, Ltd. | 
Moffat, Ltd. v. Wheeler, [1929] 2 Ch. 224. 


Cases 600—13872a. 


834. Add. Annotation :—Refd. York Glass Co. v. 


Jubb (1925), 184 L. T. 36. 


845a. ——— Failure to perform condition precedent. 


—HISCHER v. KAMALA NAICKER (1860), 
Moo. Ind. App. 170; 2 L. T. 94; 8 W. R. 
655; 19 BE. R. 495, P. C. 


864. Add. Annotation :-—Refd. Re Gough (1927), 


71 Sol. Jo. 470. 


Part Ill._—Leases. 


981. Add. Annotation :—-Refd. Palmer v. Crone 
[1927] 1 K. B. 804. 


1082a. Duck v. BRADDYLL (1824). 
M‘Cle. 217; 13 Price, 455; 147 BE. WR. 1047. 

AnD Or :—Folld. Doe d. Kettle v. Lewis (1830), 10 B. & 

1195a. -——.]—Sussex (COUNTESS) vv. WRoOTH 
(1582), Cro. Eliz. 5; 78 E. R. 272; sub nom. 
Sussex (COUNTEss) & WortTHS Cash, 4 Leon. 
65. 

1197a. ———.]—SLocoMB v. HAWKINS (1612), Yelv. 
222; 80 EB. 8. 145: sub nom. SHECOMB v. 
Hawkins, Cro. Jac. 318. 

Annotations :—Consd. \3erry v. White (1662), O. Bridg. 82. 
Refd. Mun v. Baylies (1673), Freom. K. B. 340; Wintor 
v. Loveday (1697), 1 Com, 37. 

1225a. —-—- ———-.]-— ANON. (1553), 

95, pl. 437; 73 E. R. 895. 


1258. Add. Annotation :—Refd. Manchester Corpn. 
v. Audenshaw U. C. & Denton U. C., [1928] 
Ch. 763. : 


1295. Add. Cilation :—sub nom. R. v. Hasrines 
Poor Law Union Guarpians, 13 CL ‘I’. 362. 

1313. Add. Annotation :~-Refd. Tayler a. fwin- 
berrow, [19380] 2 K. B. 16. 

1855. Add. Annotation :—--Refd. Lowther v. Clifford. 
[1927] 1 K. B. 130. 
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PART II. ee aaa 1.-- 
e a 6 
af. Valuation of furniture.|—~-WALKER 
vw. KELLY (1874), 24. C. BP. 174.-- CAN, 


PART II. ee i 1.—- 
- (p). 

Right of party to waive 

condition in his favour.}— PARAMOUNT 

THEATRES, Lrp. v. BRANDENBRERGER, 

{1928} 4 Db. L. R. 573; 62 O. L. R. 

679.—CAN. 


PART I. SECT. 8, SUB-SECT. 2.— 
A. (b) i. 


or 
e 








Bro. N. ©. 





TORONTO GENERAL 





ek 3U3.-—-CAN. 


STORAGE,  Lirp, 


m i. —-— Breach due to former tenant 
holding over.}—-REGENT TAILORS, Lip. 
v. oe (1931) 1 D. L. R. 492.-— 


3.W. W. i. 665. 


A. (¢). 

pi. —— To set off money paid under 
agreement against damages.}—-On the 
breach of a contract. forfeiture does not 
attach, in the absence of a stipulation 
therefor, to money handed 


[1926] N. 144.—J3R. 
over, not 
as a deposit to bind the bargain, but 
merely as a part payment under the 
contract; but the party to whom the 
money was paid is entitled to have set 
off, as against the claim for the return 
thereof, whatever sum he may be 
entitled to as damages for the breach.— 
knGa CHow v. Batrour. [1928] 3 
D.L. HR. G08; [1928] 2 W. W. RR. 158; 
22 Sask. L. R. 556.—CAN. 


PART IIL. SECT. 1, SUB-SEOT. 6. 


. Unincorporated body—Effet of 
lease to.}—A lease cannot be etoan 


I. ie araacict 





1872a. 


attempt to do so Is nugatory, 
utmost effect that can be given to such 
an attempted lease is to construe it 
as a lease to the members of the body 
as the membership existed at the date 
of the ugreement.---HENDICRSON 1», 
TRUSTS CoORPN,, 
[1928} 3 D. lL. R. 411; 62 O. L. RR. 


PART III. SECT. 2, SUB-SECT. 1. 


_ 972 v. ~~. --- WILLIAMS = MACHING 
Co. oF WINNIPKG, Lip. v. WINNIPEG 
(Man.), 
D. L. R..1167; (1926) 3 Ww. Ww. fk. 
451; reved., (1928) 1 D.L. R.12; (1927) 


PART lil, SECT. 6. 


CAN. 
ni, —— ‘* Rights, liberties, ivileyes 
PART Il. SECT. 8, SUBSECT. 2.— | d: appurtenances."’]— Held: ah pasa 
the right tu advertise premises by gw i. --— - — ‘Balance to be 
means of & man standing with an 
advertisement board at the entrance to 


an arcade.—-HENRY, LTp. ve. M'GLADE, 


PART III. SECT. oH SUB-SECT. 1.— 
* a). 
1378 i. Presumption of ezxercise.]-— 
Canuac vv. Scorr, CaAHuac v. ERLE 
(1872), 22 C. P. 551.—-CAN. 


PART III. sien 12, SUB-SECT, 1.— 


a --~-An agreement to lease 
made between deft. as lessor & pltf. as 
lessee contained an option to purchase were the tenants of salmon fis 
of which the following are material 
: “* & it is bereby declared & 
agreed that if the lessee at any time 





-- Destruction of premises——By fire.] — 
Deft. demised to pltfs. for three years a 
piece of land with a factory on it, & pltfs. 
were to keep the inside of the factory in 
repair. The agreement said nothing as to 
the repair of the outside & as to insurance, 
but gave pltfs. an option of purchase during 
the term. Deft. insured the factory against 
fire, &, on the occurrence of a fire whieh 
almost completely destroyed it, he received 
compensation from the insurance co. Pitfs. 
then gave notice of the exercise of their 
option of purchase & paid a deposit, but 
deft. declined to reinstate the walls & roof, 
& alleged that in exercising the option pltfs. 
had to take the property as it} was. In an 
action for a declaration that pltfs. were not 
bound to proceed with the purchase, deft. 
counterclaimed for specifie performance :-— 
Held: since at the date of the exercise of the 
option pltfs.. to the knowledge of deft., 
thought that he was going to re-erect the 
factory, the parties were never ad idem, & 
pltfs. were entitled to a retarn of their 
deposit, & the counterclaim for  specifle 
performance failed. --- LONDON TLOLRPROOF 
Hosingey Co., Lrp. 7. PapMonie (1928), 44 
T. I. R. 400, C. A. 


oe. 
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The , hereby granted shall give to tho Jessor 
one month's notice in writing that he 
desires to purchase the freehold of the 
BAI Jand hereby demised the lessor on 
or before the expiration of such notice 
will... transfer the said) donned 
promises to the Jessce,’’ ete. The notice 
of his desire to exercise the option was 
given by pitf. to deft. on Nov. 27, 
1928. The term of the lease ox pired 
on Dec. 1, 1928: > Jleld: the option 
required for its exercige that ono 
month’s notice therennder should be 
given at a time to oxpire within the 
terin of the lease & this condition, 
which wuuat be strictly construed, vot 
having been compiled with there was 
no binding contract of sale.—-GARDINEK 
v. FLuX, (1920) N. 4. L.. Lt. 697.---N.Z. 


PART III. SECT. 12, SUB-SECT. 1.----C. 


[1926] 4 


arranged.”*)---An option given the lesseo 
of a hotel to purchase it within a yoar 
for $45,000; $15,000 cash & ** the 
balance to be arranged,’'’ held to be 
unenforceable because Incomplete. - 
McSons.eKy ve MUnpHy, (1928) 4 1.7. 7. 
790; (1928) 3 W. W212. 580; 40 BLO R. 
403; affd. subs nom. Mourriy vw. Mc- 
SoRLEY & PHINGCK Hpwanb Hori, 
LTp., (1929) 4 DL. R. 24758. OC. RR. 


54 2.-—CAN. 


PART Ill. SECT. 13, SUB-SECT. 1.—A. 


sk. l’remises no longer available for 
purposes contemplated. |-—A pene co. 
ngs 


under a lease for nineteen fishing 
seasons. During the currency of the 


lease, the President of the Air Counsell, 


unincorporated body by name, & any : prior to the expiration of the term | acting under statutory powers, made 


25 


Cases 1469-1611. 


ENGLISH AND Emprre Diarst SupPLEMENT: 


Part IV.—Underleases. 


1469. Add. Annotation: —Refd. Melzak v. Lilienfeld, 
[1928] Oh. 480. 


1470. Add. Annotations :—As to (2) Apld. Flexman 
v. Corbett, [1930] 1 Ch. 672.  Refd. Melzak v. 
Lilienfeld, [1926] Ch. 480. 


1514. Add. Vr li a L. J. Ch. 805; 135 


1526a. ——_— Underlessee of sub-term in mort- 
gaged premises—Covenant for further assur- 
ance in mortgage—Underlessee entitled to 
conveyance of legal estate—-Law of Property 
Act, 1925 (c. 20), Sched. I., Part Il., paras. 8, 
6 ( d ere in 1926 had become entitled to a 
sub- in certain mortgaged leasehold 
praniiece Rg Spi by purchase by a pre- 
decessor in title from a mtgee. The original 
mtge. was made in 1848, & contained a 
covenant by the then mtgor. with the then 
mtgee. his exors. administrators & assigns 
(inter alia) for further assurance of the 
nominal reversion in the three outstanding 


days in the head lease, thereby mortgaged, if | 


required. In the head lease were certain 


covenants by the lessee for repair of the 


premises. The freehold of the demised 
property ultimately became absolutely vested 
in pitf. for an estate in fee simple. A. had 
gone into possession of the mtged. premises, 
but relinquished such possession before 
the trial of the action. Pltf. alleged that 


a 


there had been a breach of the covenant to 
repair contained in the head lease & claimed 
(inter alia) damages against A. It ap ppeared 
that the nominal reversion in the head lease 
had never been got in by any one, & A. 
denied that, as there was no privity of estate 
between him & pltf., he could be held liable 
under the repairing covenant contained in 
the head lease. It was alleged, however, by 
pltf., that having regard to the fact that A., 
by reason of the covenant for further assur- 
ance contained in the mtge., was a person 
‘‘ entitled to require a legal estate to be con- 
veyed to or otherwise vested in him’”’ under 
Law of Property Act, 1925 (c. 20), Sched. I., 
Part II., para. 8, such legal estate, namely, 
the nominal reversion, vested in him by 
Sched. II., Part II., para. 6 (d), & rendered 
him liable on the repairing covenants con- 
tained in the head lease :-—Held ;: on the facts 
of the case, A. was liable by reason of the 
operation of Sched. J., Part II., paras. 3 & 
6 (d), a8 a person entitled to require a legal 
estate to be conveyed to or otherwise vested 
inhim; &, further, that he had not availed 
himself of the provisions of the Sched. to 
the Law of Property (Amendment) Act, 1926 
(c. 11), enabling persons to disclaim the vesting 
of auy legal estate affected by oncrous 
covenants.—PEACHY v. YOUNG, {1929] 1 Ch. 
449; 98 L. J. Ch. 237; 140 L. T. 608. 


Part V.—-Agreements Collateral to Leases. 


1569. Add. Annotations :~-Consd. Jameson v. 
Kinmell Bay Land Co. (1931), 47 T. L. R. 
410. Apld. Miller v. Cannon Hill Estates, 
Lad, [1981] 2 K. B. 118. 


1578. Add. 


Annotation :—-Refd. Re Savile Settled 
Kstates, Savile v. Savile, [1931] 2 Ch. 210. 


1609. Add. 
(1980) 99 L. J. K. B. 587. 
1611. Add. 
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pddawe vonvorting the greater part 
of the area occupied by the fishings 
into a danger zone for the purposes of 
acral gunnery & bombing Sona oi 
The bye-laws provided that practice 
wouwd take placo within the zone four 
uve a week throughout the year, & 
t, during practice, bo person might 
ate the zone, or br thoreon any 
vehiolo, animal, vessel, aircraft or 
thing, & penalties wore imposed for 
contraventions of the bye-laws. The 
effect of a due observance of these 
byo-laws would be to render the fishings 
ar ble of poasesaion for the purposes 
e leave, & although bombing & 
fring ng practles had taken place only on 
oh of the days rene ea oe 
fishery co. had not airemntes 
the byo-laws were promu aa a to 
exereise their right of fishing. In an 
aution by the fishery co. 
landlord for declarator that they were 
entitled to abandon the leasc :-—He 
na the effect. of the bye-laws waa to 
cause total eviction from the fishings, 
the landlord could no longer fonteteth 
the pursuers in possession of the sub- 
jects of the loage, as he was peas toa 


Annotation :—-Refd. Peech vv. 


enncraton :—Refd. ee Liverpool 


an tiesulaiate antieeimee ened 


Part VI.——Licence. 


Best 


Eastham Ferry & Hotel Co., Ltd. v. Ocean 


Accident & Guarantee Corpn., Ltd. (1929), 








ee er nn an ROD ee mtn Se 


do, &«&, rdingly, pursuers oe 
ontitled to SB abando the lease.— eae 
SALMON Co. v. SPEEDIE, (1929) S 

(Ct. of Sess.) 593.—SCOT. 


PART III. SECT. 18, SUB-SECT. 2. 


al. Terms introduced differing from 
terms of veni—-Lease execited 
under order for fic performance.}— 
Where a Jease has been executed under 
an order of ot. for the specific per- 
formance of an. agreement, the party 
ob such lease is not estopped 
from proving that conditions & 
covenauvts have been introduced into 
t different from those which were 
contained in the original ment.— 
eae yp v. KENNY (1817), 1 Nfld. 
L. R. 3.—NFLD. 


ae IV. SECT. 3, SUB-SECT. 1. 


1435 iif, ——.}—-Buyoy Lat SEAL 
. BRNARASIDAS KaaNDELWAL (1927), 
L ce R. hy Calo. 948. coe 


wo, Trausfer of 
eee to 


bropert Act, 1&8 
Z a. 108 ae. a underleaac for 
the entire residue of the under leasor’s 


26 





142 L. T. 349. 
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term operates, in the absence of a 
contract to the contrary, as an under- 
lease, & does not, as ordinarily under 
English law, constitute an assignment 
of the lease.-~-HUNSRAJ v. BEJOY Lan 
Saya Own. 57 L. R. Ind. App. 110, 


PART IV. SECT. 5, SUB-SECT, 2. 


1471 i. By what conan underleasee 
bound— Usual Abad pit PPR Shoplet of 


licensed Sei th $.]-— MCGARRY. 
CONDY a a 27. 8. és N. 8. Ww. 917: 
44N. .N. AUB, 

PART VI. SECT. 2. cUoeEee 2. 

r i. ——.]}~NEW BRUNSWICK & 
Nova Scotia LAND Co. v. Kran (2849), 
ne kh. ee 

r ~———~. }—- DU00 v. " Dupuy 
158d): 9 Ap Cas. 150. 38 L. I-P.C. 
12; 50 L Pe Cas. 150: 88 Da 


a i. ~-——.}+—RUTTER v. ORDE (B. C.) 
(1918), 59 S.C. R. 688; 49 DD. L. kk, 
691.—CAN, 


aii, ——.}-—-Rova. Bank OF CaNaDa 
: R. (198), 62 8. C. R. 313; 68 
.b. —CAN. 


Vols. XXX. & XXXI.-—Landlord and Tenant. 


1643. Add. Annotation :—Refd. L. C. C. v. 
B. C., [1928] 2 K. B. 688, 

1650. Add. Annotations :—Refd. Chaplin v. Smith, 
[1926] 1 K. B. 198; Walton Harvey, Ltd. v. 
Walker & Homfrays, Ltd., [1931] 1 Ch. 274. 


1657. Add. Annotation :—Retd. Johnson v. Clarke, 
[1928] Ch. 847. 


1664a. Acquiescence.]—Whether any & what 
restrictions exist on the power of a licensor 
to determine a revocable licence to occupy 
land depends upon the circumstances of each 
case. In 1926 the Crown proceeded against. 
applts. alleging that poles, carrying telegraph 
wires, which they had erected on the roadway 
of a Canadian Govt. railway, were a trespass 
thereon, & claiming damages; alternatively 
the Crown claimed a declaration of applts.’ 
rights, if any. As to the main section of the 
telegraph line, the poles, as they stood in 1926, 
had been erected upon the roadway between 
1905 & 1910 without leave or licence. As to 
two branch lines, the poles had been erected 
in 1893 & 1911 respectively, in each case 
while an agreement was in negotiation though 
no agreement was evertually concluded. 
The whole telegraph line, which was about 
500 miles in Jength, was used by the public 
as well as by applts.:—Held: (1) on the 
facts, at the date of the proceedings all the 
poles were on the roadway with the licence 
of the Crown. Although applts. had 
originally been trespassers in respect of the 
main line poles, many years’ acquiescence & 
a claim to the payment of rent, had long 
since prevented them from being so regarded ; ° 
in the case of the branch lines, it was to be 
inferred that the poles had been. erected by 
licence ; (2) the licence was revoexbin in the 


Hackney | 


Cases 1643—1810a. 


absence of any facts from which a contract 
that it should be irrevocable could be implied ; 
(8) having regard to the circumstances, the 
licence could be revoked only by a notice 
determining it upon a specified future date 
such as would give applts. sufficient time, 
not only to remove the poles & wires, but 
also to arrange for erecting them elsewhere. 
CANADIAN PacirFio Ry. Co. v. R., [1981] 
A. C. 414; 100 I. J. P. C. 129; 145 TL. T. 
129, P. C. 

1677a. ——-— ---—~.]---CANADIAN Paciric Ry. v. R., 
No. 1064a, ante. 

1682. Add. Annotation :—-Refd. Messager v. British 
Broadcasting Co. (1927), 97 L. J. K. B. 261. 

1685. Add. Annotation :-—Refd. Canadian Pacific 
Ry. Co. vw. R., [1931] A. C. 414. 

1686. Add. Annotation :—-Refd. Candian Pacific 
Ry. Co. v. R., (1931) A. C. 414. 

1693. Add. Annotation :—Refd. Walton Harvey, 
aie sy Walker & Hoinfrays, I4d., [1931] 1 
Ch. 274. 

1694. Add. Annotation :---Consd. O’Cedar v. Slough 
Trading Co., [1927] 2 K. B. 128. 

1694a. ----- Use of Government railway roadway 
for telegraph poles.|; CANADIAN Pactric Ry. 
Co. ow R., No. 1664a, ante. 

1700. Add. Annotation :---Refd. Walton Harvey, 
Ltd. o. Walker & Homdfrays, Ltd., [1931) 1 
Ch. 145. 

1705. Add. Annolation :---Refd. Johnson v. Olarke, 
[1928] Gh. 847. 

1711. Add. Annotation : —Refd. Salisbury House 
Estate v. Fry (1929), 98 L. J. K. B. 722. 

1728. Add. Citation :--2 ©. L. R. 1449. 

1758a. ——-.]—-HunT v. COLSON (1833), 3 Moo. & S. 
790. 


Part Vil.—-Premises Included in the Demise. 


1783a. —---- Garden not included.|---ANON. (1561), | 
Moore, K. B. 24, pl. 82; Dal. 20, pl. 5; 72 
K. R. 415. 

1788. Add. Annotation :-—Refd. Callard v. Beency, | 
([1930] 1 K. B. 353. 

1810a. -——- Liberty of passage for pipes—Extent 
of right.]—Deft. co. were the lessees from a 
firm of architects for a determinable tenn of | 
twenty-one years from June 24, 1923, & also 
occupiers of the first floor of a block of build- | 
ings known as I. Court under a lease which | 
contained a reservation ‘‘ excepting & re- 
serving unto the lessors & the person or | 
persons for the time being occupying the other | 
parts of the building the passage of gas water 
& other pipes & electric wires through the 

demised premises & the free running of water | 








a eee 











& soil in & through the pipes connected with 
the demised premises.’”” In May, 1924, pltf. 
took a lease of the second floor of I. Court 
from the firm, subject to a similar reservation. 
In exercise of the right reserved to the lessors 
& persons occupying other parts of the 
premises pltf. conducted pipes from her 
premises through deft. co.’s part of the 
premises. Deft. co., after the operations had 
proceeded for some time, alleged that great 
inconvenience would be caused to them, & 
cut the pipes :—Held: the reservation gave 
no right to the lessora or pitf. to introduce 
any new pipes or wires into tue premises.—-~ 
TAYLOR v. BarrisH LecaLt Lire ASSURANCE 
Oo. (1925), 94 L. J. Ch. 2814; 183 LL. T. 453 ; 
23 L. G. R. 585, CO. A. 
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a iti, ———~.)—O’Brizn v. R., [1027] 
2D. L. R. 1139.—CAN. 

sj. Agreement to display advertisements 
in movuble frames on spaces in poe 
offices.}—Held: not a iease, but a 
licence to use the spaces.—U. K. 
ADVERTISING Co. t. GLASGOW BaG- 
Wasn Lacnory, [1926] S. C. 3063.— 


sk. Agreement or operation 
theatres. }— Defts., the lessees from pltfs. 
of two theatre buildings, entered into 
an agreement with the P. co. for the 
operation by it of the theatres. The 
t contained no words of 
demise or grant, no provision for 
exclusive occupation, & did not pur- 
port. to confer upon the P. ev. any 


of 


estate or interest in the land upou 
which the buildings stood :—Held: 
notwithstanding the use of the word 
‘rent " in the a ment, & notwith- 
standing that it provided for exclusive 
management by tho LP. co., the agrec- 
ment was not to be rewarded as a lease 
but merely as a licence; & pitfs. were 
not entitled to forfeit the lease to defts. 
for breach of the covenant therein 
contained nut to assign or sublet 
without Jeave. J'o be a lease, a 
document must confer 4 right of 
oxelusive occupation. ~ BROCKVILLE ¢. 
Dospre & RavcHniz, BrRockvitee », 
PAHAMOUNT THEATRES, LTb., BROCK- 
VILLE v. Dorppix, Rrrowk & PARA- 
MOUTNY TREATRES, Lrn., (1929) 3 


27 


LD. L. R. 583; 64 0. DL. it. 75.--CAN. 


PART VI. SEOT. 4. 


1665 ii. -~——-, }-—- MACLAREN Co. 
ELEC. REDUCTION Co. (Can.), [1026] 
Dd. L. jit. §93.—-CAN. 


PART VI. SECT. 5, SUB-SECT. 1. 
1669 iv. ~—--- ---~-.J-—-FIBLDER xv. 

| BAaNNISTER, (1860) 4 Gr. 257.--OAN, 
PART VIL. SECT. {, S8UB-SECT. 2.~--B. 


1778 1, What ta appurlenant to house 
or messuaye--Not space between : 
front & street.|—-KEiw v. Mimioo, (1927 | 
IDL. R. 235; 590. L. R. 579.- -CAN, 





. 
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Cases 1825—2042a. ENGLISH AND Emprre Diarest SuPPLEMENT. 


Part Vill.—Nature, Creation, 


1825. Add. Annotation :—Refd. Ladies Hosiery & 
Underwear, Ltd. v. Parker, [1930] 1 Ch. 304. 

1848, Add. Annotation :—-As to (1) Consd. Taylor 
v. Twinberrow, [1930] 2 K. B. 16. 

1848. Add. Annotation :—Aas to (2) Refd. Lowther 
v. Olifford, [1927] 1 K. B. 130. 

1968. Add. Annotation :—Refd. Anchor Trust Co. 
v. Bell, [1926] Ch. 805. 

1975a. Duty of tenant from year to year—To use 
premises in tenantlike manner.} —A tenant 
from year to year is under an implied obliga- 
tion to use the demised premises in a tenant- 
like manner & to yield them up so used at the 
end of thetenancy. The obligation continues 
as long as he continues tenant. If he alters 
the character of the premises, he commits a 
breach of the obligation, & is liable in damages 
for the injury to the reversion._—_MARSDEN v. 
KDWARD Tinyxes, Lrp., [1927] 2 K. B. 1; 
96 L. J. K. B. 410; 186 L. T. 5938, C. A. 


1978a. —--— Option to take lease ‘‘ for any term ! 


suitable to ’’ occupier.|—Where premises had 
been for some years in the occupation of R., 
who produced a letter addressed to him in 
1915 & signed by the landlord, purporting to 
give R. an indefinite option of purchase, & 
alternatively an option to take a lease of the 
iy erty for any term suitable to R., & an 
ndertaking that so long as R. remained sole 
tenant the rent agreed on should not be 
increased ;—-Held : on the true construction 
of the agreement KR. was merely a tenant 
from year to year.—JOHNSON v, CLARKE, 
[1928] Ch. 847; 97 L. J. Ch. 837; 189 L. T. 
552 ; 72 Sol. Jo. 556. 
1982. Add. Annotation :.-Consd. Ladies Hosiery 
oP adi Ltd. v. Parker, [1930] 1 Ch. 
201 1a. -}— By a lease of 1838, land at the rear 
of four houses, numbered 16, 18, 20, & 22, 
was leased for a term ending Sept. 29, 1923, 
& by an underlease of 1906 was sub-let to J. 
till May 9, 1923. By an agreement of 
Oct. 10, 1914, J. let it to P. for three years 
from Oct. 12, 1914, at a rent of £2 a week, 
payable weckly. On the land, & extending 
along the rear of Nos. 16, 18, & 20, was a 
shed, in which P. carried on the business of 
a general dealer until 1923, when he assigned 
the business to his wife & thereafter managed 
it for her. In 1919 pltf. co. took an assign- 
ment of the land behind Nos. 16, 18, 20, & 
22 for the rest of the term compr ‘ised in the 
lease of 1838, subject to the underlease of 
1906. On July 8, 1920, the Midland Bank 
acquired the leasehold reversion imme- 
diately expectant on P.’s tenancy under the 





and Duration of Tenancies. 


same year pltf. co. acquired No. 18 & the 
land behind for fifty years from Sept. 29, 
1920, subject to the lease of 1838. After 
the end of his tenancy in 1917, P. had con- 
tinued in possession of the land & the shed, 
aying rent first to J., & after Mar. 1923, at 
r ’s direction, to the "Midland Bank, which, 
in 1925, acquired the freehold reversion of the 
land at the rear of Nos. 20 & 22. No rent 
was paid by P. to pltf. co. There were 
negotiations at a later date for apportioning 
the rent between the bank & pltf. co. which 
did not result in a concluded agreement. 
In Sept. 1928, defts. entered into an agree- 
ment to purchase from the Bank the land at 
the rear of Nos. 20 & 22, & at the same time 
their solrs. wrote to pitt. co.’s solrs., asking 
if the co. would grant them a lease of the land 
in the rear of No. 18. After some corre- 
spondence pltf. co. refused to grant a lease 
of the land, & in Apr. 1929, commenced this 
action, claiming a declaration that it was 
entitled to the land, & alleging that deft. P. 
was at most a weekly tenant :—Held: by 
MAvuGHaAM, J. (a) mere continuance in posses- 
sion by one originally in possession as tenant 
under a legal title, with the consent of the 
erson who has become the landlord, may 
ead to the inference of a consensus that the 
one so continuing shall be a yearly tenant, 
but on the facts a consensus that P. should 
become a yearly tenant of pltf. co. could not 
be inferred ; (6) the inference of a tenancy 
from year to year, which is drawn from the 
payment of rent by a tenant after the expira- 
tion of his tenancy, ought to be drawn only 
when such payments are by reference to a 
yearly rent, & P.’s payments of £2 a week 
rent to J. or the Midland Bank, after the 
expiration of the term granted by the agree- 
ment of 1914, were not so paid; by the 
Court of Appeal, on the facts there was 
no consensus between pltf. co. & defts. 
giving rise to the relation of landlord & 
tenant, without deciding the question 
whether, if there had been such a consensus, 
it would in law have created a yearly or 


a weekly tenancy.—Lapiges’ Hostrry & 
UNDERWEAR, LTb. v. PARKER, [1930] 1 Ch. 
304; 00 L. J. Ch. 201; 142 L. T. 299; 46 


T. L. R. 171, C. A. 
NOUR :—Consd. Swift rv. Ambrose (1931), 47 T. L. R. 
o04, 


2042. Add. Annotation :—Consd. Swift v. Ambrose 
(1931), 47 T. L. R. 594. 


2042a. ——— Payment of rent after expiration 
of renewed tenancy.}—Pltf., by an agree- 
ment dated Mar. 5, 1928, let a flat to deft. 





agreement of 1914: 


PART VIII. SECT. 4, SUB-SECT. 1.-——-D. 


—DOE d. PURDY v. 
. iB i (Ber.) 530.— 


Sean eenented 


1858 fi 
PETERS (1838), 2 
CAN. 

PART VIII. aah ‘ Ce 2.— 


1884 vii. ——.}-— having 
given to B. his bond i in oy 500, con- 
ditioned, among other th ; that OC. 
& D. should reside on a certain lot of 
land so long as they conducted them- 
selvon in a Inanner agreeable to A. :— 
no notics or pene was 





& on Oct. 6 in the 
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necessary before briz ejectment.— 
Steer TISpaLE (1860), 10 GC. P. 


PART VIII. SECT. 5, SUB-SECT. 1. 


1946 i, —— Purchaser under agree- 
ment for sale at price payable Ade instal- 
ments—Afler forfeiture for non-pay- 
ment.}-—-PRINCE v, MOORE (1864), 14 


C. P. 349.—CAN. 
PART VIII. SECT. 5, SUB-SECT. a 
sl. Action for damages—Aga 


lofadlona-< Feewoent of roof by eB feeb ] 


28 


from that date until Mar. 3, 1929, with an 
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—Held: damages not fecove zable.-— 
HASTINGS 0. TRONID Ae, 927 S. R. Q. 
389; 21 Q. J. P. 156.—AUS. 


PART VIII. SECT. & SUB-SECT. 2.-— 


2034 —— +————.} -H ans 
CaPrE BRETON ELEc. Co., (1926) 4 
D. L. R. 683; 58 N.S. R. 341.—CAN. 


Sa eT 


2034 eo eas 
Tre (1848), 5 N. R. 3. Kerri 


. 


option to renew the tenancy for a further 
Deft. exercised the 
option, & on the expiration of the renewed 
tenancy on Mar. 3, 1930, remained in occupa- 
tion of the flat & continued to 
reserved by the agreement, bu 
arrangement was arrived at between the 
parties as to the terms on which deft. occu- 
in these circumstances a 
‘tenancy from year to year was created by 
implication of law & deft. continued liable to 
pay rent until the determination of the 

nancy by a proper notice to quit.—Swirr 
v. AMBROSE (1931), 47 T. L. R. 594. 


2058. Add. Annotation :—Refd. Taylor v. Twin- 


period of one year. 


pied :—Held : 


berrow, [1930] 2 K. B. 16. 


2078. Add. Annotations :—Consd. Swift v. Am- 
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pay the rent 
no definite 


2101. Add. 


brose (1931), 47 T. L. R. 504. 
v. Clifford, [1927] 1 ik. B. 130. 
2079. Add. Annotation :—Refd. Rye v. Purcell, 
[1¢26] 1 K. B. 446. 
2080. Add. Annotation :---Refd. Lowther v. Clifford, 
[1927] 1 Ik. B. 130. 
2090. Add. Annotation :—Refd. Rye v. Purcell, 
[1926] 1 K. B. 446. 
2097. Add. Citations :—-[1927] 1 K. B. 130; 
J.PL113; 24 1G. RR. 281. 
Add. Annotation :-—Refd. Mansfield v. Robin- 
son, [1928] 2 K. B. 358. 
Annotation :—Refd. 
Clifford, [1927] 1 K. B. 130. 
2150a. Demise to two & their children-—-Whether 


Refd. Lowther 


90 


Lowther 


v, 


after-born children entitled.]-——-Srmvrens v. 


LAWTON (1588), Cro. Eliz. 121; 78 i. R. 870. 


Part 1X.—Renewal of Tenancies. 


2242. Add. Annotation :—Consd. Swift v. Ambrose 


(1931), 47 T. L. R. 594, 


2243. Before this case, for ‘‘ See, now, Law of 
Property Act 1925 (c. 20), s. 145,” read 
‘* See, now, Law of Property Act, 1922 (c. 16), 


8. 145.” 


2263. Add. Annolation :—Refd. Curtis Moffat v. 


- Wheeler, [1929] 2 Ch. 224. 
2282a. 
243; 209 E. R. 135, L. C. 





Annotations :-—Consd. White «. White (1804), 9 Ves. 554. 
Expld. Allan v. Backhouse (1813), 2 Ves. & B. 65. 


a ea EER | pepe nee 2 nn 


PART VIII. ars : a SUB-SECT. 4.--- | began to 
. (a). 


2101 i. —-—— As tv option to yner- 
chasc.|—-A Crown lease provided that. 
the lessee upon paying a certain stated 
sum would be entitled to a conveyauce 
of the lands in fee simple. The lessees 
failed to renew their lease but held 
over. In 1927, the present occupants 
sont the Crown a cheque for the umount 
mentioned in the lease & requested a 
deed to the lands in question. The 
Crown returned the cheque & refused 
to convey the land for the sum offered, 
hence the present petition of right :-— 
Hfeld: the option to purchase con- 
tained in the lease in question herein, 
being unlimited as to time, was therc- 
fore inoperative & void because of the 
rule against perpetultios, & was not 
exercisable. The tenant who 
over with the consent of the landlord 
becomes a tenant from year to year & 
holds upon the terms created by the 
lease, so far as they are applicable to 
a tenancy from year to year. An 
option contained in a lease to purchase 
the reversion & so destroy the tenancy 
is not one of the terms of the tenancy ; 
it is a provision outside of the terms 
which regulate the relations between 
the landlord as landlord, & the tenant 


me 


.|—STONE v. THEED (1787), 2 Bro. C. C. 


Anan mL  premmeee oe + 


| 
| 
| 
| 
! 


holds | 


as tenant, & is not one of the terms of | 


the original tenancy which will be 
incorporated into the terms of the 
Yearly tenancy created by the tenant 
holding over after the op 
lease.—-TORMEY wv. R., [1 
178.—CAN. 


PART VIII. SECT. 6, SUB-SECT. 5.—A. 


sm. Agreement to ynurchuse—Agree- 
ment not carried out.j}—Held: the 
tenancy was not  determined.— 
CROSKILL v. WoORTMAN (1863), 10 
N. B. R. (5 All.) 648.—CAN. 


PART VIII. SECT. 9, SUB-SECT. 8. 


sn. Sub-lease for life & years.)}-— 
Held: the term of years waa 
reversionary & not concurrent, & 


ration of the . 
30) Ex. Cc. FR. | 


eee ete enre ie ones eri = 


' KART BROTHERS. 


Shaftesbury Kar] ». Marlborough Duke (1833), 2 My. & K. 
1 


1). Refd. Bradford «. Brownjohn (18638), $7 L. J. Ch. 





198, 
2282b. ——~—.J—-KEMPTON v'. BACKMAN (1790), cited 
in 7 Ves. at p. 176; 32 E.R. 72. 
2286a. ----— —---—.]—- Kei ov. Rospins (1838), 2 
Jur. 773. 
2287a. —-— --——-.]~-GkreNWOOD v. EVANS (1841), 


Consd.. 


ee et ee eens — 


N. I. 


AAMT a, 
127.- -aR, 


PART IX. SECT. 2, SUB-SECT. 1.--B. 


2158 sv. -A covenant to 
renew runs With the land, & ean be 
specifieally enforced by the assignees of 
a portion of the holding.—SECRETARY 
OF SPATE FOR INDIA IN COUNCIL 
eo. VoLKART BroTuerRs (1926), J. L. 
h. 50 Mad. 595.— IND. 


AP GOLPRICK, {1927] 


wrens eee - 


PART IX. SECT. 2, SUB-SECT. 3. 


ni, --—-.}-—Where @ renewal clause 
in a lease confers on the lessee the right 
to obtain froin the Jessor on the expiry 
of the old term, but not until then, 
the grant of a new lease in presenti in 
continuation of the old, the lessor 
cannot, during the currency of the lease, 
though himself presently willing to 
grant a new lease, compel the lessee to 
accept It, even though the latter may 
have given notice of his intention to 
exercise bis right of  renewal.—- 
KENNEDY tv. BRERKYMAN, [}025] N. Z. 
LL. Ik. 178.-- NZ. 


PART IX. SECT. 2, SUB-SECT. 5. 


2181 v. ---—.] —- SECRETARY Or 
STATE FOR INDIA IN COUNCIL vp. VOL- 


No. 2159 v, ante.—- 

2184 i. Representative a, lessee — 

Executor.)--NUGENT — v, ‘LELLAN, 
{1927} 4. D. I. R. 845.—CAN. 

p i. ——--- Not after transfer of lease- 

hold interest to  othera.j— Jowrsn 
CHANDRA Foy tv. ANNADA 


* 


CHARAN 
CHAUDHURY (1926), I. L. BR. 53 Cale. 
590.--- IND. | 


PART IX. SECT, 2, SUB-SECT. 6. 


sp. Jtenewul by former partner. }-— 
He 


the artnership.—PONG tv. QUONG, 
(1927) 3 D. L. R. 128; (1927) S.C. R. 
271.—CAN. . 
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| 
| 
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| 


oo en. cee 


: the lease waa hold ip trust for : 


4 Beav. 44; 49 Io. RR. 254. 
Annotations : — Apld. Jones v. Jones (1846), 5 Haro, 440. 
Expld. Hudleston | 
Retd. Hayward ve. Pile (1870), 22 TT. 8933 Bate (Marquis) 
ow. Ryder (1884), 53 1. 


ov. Whelpilale (1852), 9 Hare, 775. 


J. Cb. '990, 


ce ek 


run when the life died.--- | PART IX. SECT. 2, SUB-SECT. 9. -A. 


2200 v.--— - - Agreement indefi- 
nite.}--GEABY 9. CLIFTON Co., []928] 
3D... RNR. G4: 68 OO. 1. 1. 257. --OAN, 


ri. el A lease of a house 
& consalting-rootus  coutained  «@ 
covenant for ronewal & an option to 
purchase, under which the house was 
purchased :--Hfeld: the covenant for 
revewnl only applicd to the entirety 
of the premises, & not. to the consulting: 
rooms alone.---MORRIS vv DUNSTONK, 
{1925] 8. A. 8. lt. 340.—AUS, 


r Si. ——=—,)—~—SECRETARY OF 
STATE FOR INDIA IN COUNCIL ¥v. 
VoLtKary Lrornens (1928), L. KH. 55 
Ind, App. 423,--IND. = 


aq. Notice of exercise of option-—‘7'o 
whoin given.|-- A clauso in defta.’ sub- 
lease, wlich was for two yoars, gave 
them an option fora further period of 
three years at a named rental, “ three 
months’ notice in writhug to be iven 
In the ovent of thik option being 
excreisod.” In the mead lease to hh. & 
Co. it was provided that the Jessors 
should appoint) & keep some person 
restding in the city of T.. where tho 
Dulldiug was, “as their agent, to 
whom the lessees may pay their rent 
& give all notices, & who will be 
authorised to receive applications for 
& grant all legal consents, waivers & 
other concessions to the lessees,” On 
Nov. 30, 1927, defta. addressed to the 
owners who resided in the United 
States, & to B. of the clty of 'T’. “* their 
agent,’’ a notice of their election to 
continue as tenants for the furtber 
period of three years. The notice wus 
not served upon the owners but upon 
HK. :—~—Held: the notice was properly 
given to the orlginal landlords, to 
whom it, & Cu. had previously re- 
leased their interest; defts. were not 
bound to go to the United States & 
serve tbe landlords, wherever they 
were to be found.—-GRAY v. CHAMANDY 
& Sons, {1929} 2 D. L. R. 706; 63 
O. L. R. 495.—OAN. 





Cases 2806a—2906). ENnoiish anp Emprmer Dicest SupPLEMeENT. 
Sor. 5.—TENANCIES OF BUSINESS PREMISES. 


See Landlord & Tenant Act, 1927 (c. 36). 


2306a. Application for new lease-—-Time for— 


Extension of time—dJurisdiction of county 
court.|-e«Under the rules of procedure made 
under Landlord & Tenant Act, 1927 (c. 36), 
a county court judge has no jurisdiction to 
grant an extension of time to a tenant who 
desires to make application to the court for 
a new lease at a time later than the time 
ee by sect. 5 (1) of the Act.— 

ONEGAL 'TWEED Co., Lrp. v. STEPHENSON 
(1929), 98 L. J. K. B. 657; 141 L. T. 262; 
45 T. L. R. 503; 73 Sol. Jo. 367 ; 93 J. P. Jo. 
880, D. C. 


2806b. ——_—- —-—- Service of notice before Act in 


2806c. 


force—-—Effect of.])—A tenant whose tenancy 
expired on Mar. 25, 1929, sent on Mar. 23, 
1928, a notice in the prescribed manner by 
registered post to his landlords requirin 

them under sect. 5 of above Act, which Ac 

came into force on Mar. 25, 1928, to grant 
him a new lease of his premises in lieu of 
claiming cumpensation under sect. 4 of the 
Act. In the county ct. the judge took the 
objection that the notice having 

before the Act was in force, he had no juris- 
diction. That decision having been affirmed 
by the Div. Ct., pltf. appealed :—Held : 
the landlord having in his possession on the 


' day when the Act came into force a notice 


containing all the requisite: for a proper claim, 
& that day being a day more than a year 
before the termination of the tenancy, the 
county ct. judge had jurisdiction to hear the 
claim.—DOoBBIN v. OGDEN (1929), 98 L. J. 
K. B. 821; 141 1. T. 51; 45 T. L. R. 349; 
73 Sol. Jo. 190, C. A. 


Who may apply-—Receilver for de- 
benture holders-—Notwithstanding ldquida- 
tion. ]~-A co. was the lessee of certain premises 
under a Jease expiring on June 24, 1930. In 
1925 the co. issued a debenture by which 
it charged all its undertaking & all its 
property, present & future, including its 
uncalled capital in favour of the debenture 
holders. On Apr. 22, 1929, the co. gave 
notice to the landlords under Landlord & 
Tenant Act, 1927 (c. 36), s. 5, requiring them 
to grant to it a new lease of the premises. 
In July, 1029, the debenture holders in 
exercise of the power on that behalf in the 
debenture appointed a receiver of the. pro- 
erty & assets therein comprised. The 
andlords having failed to comply with the 
co.’s request for the grant of a new lease the 
receiver on Sept. 28, 1929, commenced an 
action in the county ct. in the name of the 
co. to obtain the grant of a new lease. On 
Oct. 15 a compulsory order was made to 
wind up the company & a liquidator was 
appointed. At the hearing in the county ct. 
preliminary objections were taken on behalf 
of the landlords: (a) that an order having 
been made to wind up the co. the receiver 
could no longer continue the action, & 
(6) that the notice by the co. requiring the 
grant of a new lease was not in the *‘ form 
peed * by County Court (Landlord & 

enant) Rules, 1928, Ord. 650B, r. 2. The 
county court judge upheld the preliminary 
objections. On appeal :-—-Held: (1) the 





right to apply for a renewal of the lease under 


. sect. 5 was a right given by the co. to the 


debenture holders as part of their security, & 
the receiver was entitled to enforce that 
right notwithstanding the liquidation of the 
co.; (2) sect. 5 did not require that the 
notice of claim for a new lease should be in 
any prescribed form, & therefore Ord. 508, 
r. 2, so far as it required that the notice 
should be in a prescribed form was ulfra vires. 
—GoUGH’S GARAGES, LTD. v. PUGSLEY, 
[1930] 1 K. B. 615; 99 L. J. K. B. 225; 143 
L. T. 38; 46 T. L. R. 283; 74 Sol. Jo. 215; 
28 L. G. R. 239, D. C. 


2806d. ——— Whether prescribed form necessary— 


County Court (Landlord and Tenant) Rules, 
1928, Ord. 50s, r. 2.}—GouGn’s GARAGES, 
Lrp. v. Puasiey, No. 2306c, ante. 


2806e. Grant of new lease—What included-—In- 


een served |: 


— 


2806f. Basis of compensation.|—(1) Held: 


corporeal. right—-Fishing.|—Where an _ in- 
corporeal right, such as a right of fishing, is 
demised along with corporeal hereditaments 
by the same lease, & the lessee uses both for 
the purpose of his trade or business, the 
incorporeal right is part of the ‘‘ premises ”’ 
within Landlord & Tenant Act, 1927 (c. 36), 
s. 5. Therefore, on the expiration of such a 
lease, the lessee, if he can show that the 
compensation for goodwill to which under 
the Act he would be entitled would not com- 
pensate him for the loss of goodwill if he 
removed to & carried on his trade or business 
in other premises, nay require a new lease of 
the premises which shall include the in- 
sha etn right demised by the original leasc. 
—-WHITLEY v. STUMBLES, [1930] A. C. 544; 
99L. J. K. B. 518; 148 L. T. 441; 46T. L. R. 
555; 74 Sol. Jo. 488, H. L.; affg., S. C. aub 
nom. STUMBLES v. WHITLEY, [1930] 1 K. B. 
393, C. A. 


the 
basis of compensation under the Act is not 
the loss suffered by the tenant, but the 
benefit accruing to the landlord. 

(2) Under sect. 4 (1) it is irrelevant to 
inquire whether the ‘“‘ higher rent ”’ is derived 
from a letting for the purpose for which the 
premises were previously let or for any other 
purpose; & if the landlord could let the 
premises for any other purpose at a higher 
rent than they would have realised for the 
same purpose, goodwill included, he will not 
be liable to pay compensation to the tenant. 
—Ilupp v. MarrsEws, [1930] 2 K. B. 197; 
99 L. J. K. B. 621; 143 L. T. 383; 94 5. 7. 
204; 46 T. L. R. 495; 74 Sol. Jo. 465; 28 
J.. G. R. 486, D. C. 


2806g. Action for compensation—Time for bring- 


ing.}—Held: a tenant is not entitled, before 
the tenancy has expired & before he has 
quitted the holding, to bring an action to 
recover compensation under Landlord & 
Tenant Act, 1927 (c. 36), 5. 4 (1)«—SMITH v. 
METROPOLITAN PROPERTIES Co., Lrp. (1931), 
48 T. L. R. 32; 75 Sol. Jo. 813, D. C. 


2806h. Ability to let premises at higher rent— 


Purpose of letting—-How far material.}-- 
Ucpp v. MATTHEWS, No, 2306f, ante. 


2306j. Contracting out of Act—-Adequacy of con- 


} 


| 


sideration.|—Horitr v. Canoagan (1930), 46 
T. L. R. 271, C. A. 
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2880. Add. Annotations :—Refd. Ariff v. 
Jadunath Majumdar Bahadur (1931), 47 
T. L. R. 288; Canadian Pacific Ry. Co. v. 


R., [1931] A. C. 414. 
2331. Add. 


Corpn., [1929] 2 Ch. 291. 


2871. Add. Annotation :—As to (1) Refd. O’Cedar 
v. Slough Trading Co., [1927] 2 K. B. 123. 


2375. Add. Annotations :—Apld. Noble v. Harrison, 


Annotation :—Refd. 
Williams (1928), 139 L. T. 22. 


2861. Add. Annotation :—Roefd. A.-G. v. Leeds 


Rai 


2381. Add. Annotation :—Refd. Coleshill ». Man- 
chester Corpn., [1928] 1 K. B. 776. 
2887. Add. Annotation :—Refd. Coleshill v. Man- 


chester Corpn., [1928] 1 K. B. 776. 


Bernard  v. 


2390. Add. Annotation :-—Refd. Booth v. Thomas 


(1926), 95 L. J. Ch. 160. 


2405. Add. Annotation :---Refd. Flexmman v. Cor- 


bett, [1980] 1 Ch. 672. 


2406. Add. Annotation :----Refd. Klexman vw. Cor- 
bett, [1930] 1 Ch. 672. 
2438. Add. Citation :--134 I. T. 319. 


[1926] 2 K. B. 332. Refd. Pontardawe Rural | 2455. Add. Annotation :—Refd. James Shipstone 


District Council v. 
1 Ch. 656. 


bett, [1930] 1 Ch. 672. 
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PART X. SECT. 2, SUB-SECT. 3.—A. 


at. Land leased in lota by reference 
to plan—Lessor not entitled te depart 
fom lan.}—BURNS vv. DILWORTH 
RUST 


OARD, [1925] N. Z. L. R. 488.-— 


PART X. SECT. 5, SUB-SECT. 1. 


sw. Common court-—Repair—latent 
of obligation.}—The wife of the tenant 
of a house in a tenement brought an 
action the proprietors for 
damages in respect of injuries, which 
she alleged she had sustuined in con- 
meq uenee of a fall caused by her foot 
catching in a depression in the pave- 
ment of a common court at the back 
of the tenotnent. Pursuer avorred 
that the depression had been there, & 
the condition of the pavement had 
been defective & dangerous, for some 
years, & that the defective state of the 
avement was open & obvious. She 
d not aver that sbe was unaware of 
the defect, or that she had ever com- 
plained of it to defenders, nor did she 
deny defenders’ averment that she 
had lived in the tenement for ycars :— 
Held; pursuer’s averments were not 
relevant to infer liability against de- 
fenders.—YOONG v, CAMPBELL, [1924] 
8. Cc. 157.—SCOT. 


_ 8x. Clause exempting landlord from 
liability in specified cases-~Whether 
wegligence included. |\—While the Janitor 
of an apartment block was using high- 
test gasoline in ridding one of the 
rooms of vermin, about which tho 
tenant of the room had complained, an 
explosion occurred & the tenaut was 
burned & hor effects destroyed. The 
janitor was authorised by the president. 
of deft. co., which was the landlord, 
to so use the gasoline, & the work 
required the removal & replacing of 


Moore-Gwyn, [1929] | 


Part Xl._—Covenants. 


2498. Add. Annotation :---Consd. Flexman v. Cor- | 


fixed boards & rails which were part . 
of the permanent structure of the | 


building. The lease exempted the 
landilo from all liability for any 
accident, loss or damage arising {1 or 
about the buil 
heating, steam, water, gus or electric 
lighting, or from any plant or appli- 
ances incident thereto, & whethcr 
arising from fire, frost, rain, weather 
or defecta in construction or materials 
*“‘or from any cause whatsoever ”’,; 
it also exempted the landlord. from 
Hab for any acts of any agent, 
servant or workmen in any way 

or e fn or about the 
bail or premises or in any capacity 


ding or premiscs from- 


ATS. 


RIT en an en Pee 


whatsvever; it also provided that 
“ the lessors are not responsible for the 
cleaning or caretaking ” of the demised 
premises :~——/eld: oven if the janitor's 
acts constituted negligence, the work 
was not * cleaning ” within the mean- 
ing of the lease; the ejusdem gencris 
Trulo was not applicable to the acts 
referred to in the exemption clauses ; 
the expression “ agont, servant or 
workmen,” inclnded all persons acting 
for deft. for whose acts it would be 
he} cesvousible & thus ineInded deft.’s 
president; & the exemption clauses 
covered negligent acts.— FINNEMORE 
» TT. UNDERWOOD, Lrp., [1930) 2 
W. W. RR. 348; 3 DL. RR. 93803) 24 
Alta. I. R. 610, revag., {1930] 2 
D. L. kk. 8733 1 W. W. RR. 665.—-CAN, 


PART X. SECT. 5, SUB-SECT. 2. 


2380 vili, -——— ~—--—- —-——- -——-.}~ 
Wart v. ADAMS BROTHERS HARNESS 
MANUFACTURING Co. (Alta.), [1928] 
1D. a R. 59; (1927) 83 W. W. R. 580. 


— 


PART X. SECT. 5, SUB-SECT. 4. 


2895 iv. -—- ~-—-—-.]—CONNOR », 
NEISON, Moats & Co., [1925] N. Z. 
L. R. 123.—N.Z. 

b il, ——- -----. Where # landlord 
lets suites of room to separate tenants 
& provides a common means of access 
which they muat, or are entitled to 
muke use of, be is under an implied 
contractual obligefion of inspecting 
the access from time to time, &, whon 
necessary, repairing it 4o as to prevent 
the risk of accident, & is Hable In 
damages for injuries sustained by the 
tenaut because of his failure to carry 
out this duty. This rule was appliod 
in the present case to the giving wa 
of the railing on «i rear balcony whic 
served as a rear exit & entrance to the 
pltf.’s suite & those of the other 
tenants on the same floor. Senile: 
the baleouy railing in the condition 
it was at the time of the accident con- 
stituted a trap.—-MCPHERSON ov, CREDIT 
Foncizrn FRANCO CaNApIEN (Alta.), 
(1930) 1 D. L. Kh. 179; 24 Alta. L. HR. 
240; [1929] 3 W. W. R. 348; ofty., 
11929] 4 D. L. RR. 305; 2 WL. W. Ke. 
623.---CAN. 


PART X. lanai % eee 3. 
e a a 

1 i. Other trade carried on— 

Conseguent refusal of justices lo renew.) 
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ee re Seine 


& Sons, Ltd. v. Morris (1920), 14 Tax Cas. 


2498a. -——- Question of fact.}|—By an agreement, 
in the form of a letter dated Dec. 12, 1928, 


ee re ee ee eae (me a 


—Held: nex the tenant had brought 
about the refusal of the renewal of the 
Heence by her own act, the lessor wae 
entitled to recover possession of the 
premises & damages for breaches of 
covenunta.---Maguine vo. Day, [1926] 
N. 1S80.--—-iR, 


Lii. ----- Proposed transfer of license 
to other prenises-—Leaviny  denised 
premises vnlicenacd.|- Pitts. were the 
owners of Certiin presises to which 
a BcVveD-day Heense was attached, & 
deft. was thelr lesseo & the holder of 
the Heengo. The lease contained u 
covenant by the Jesseoe not to do, or 
suffer to be done, on the promises any 
act wherchy the Heense night be 
forfeited or the ronewal thereof with- 
held, & alko a covenant that he would 
insure the Hoense against forfotture in 
the joint names of the lessors & the 
lessoe ia the suman of £500. ‘The lessee 
further covendnted to deliver up the 
romises on the expiration of the lease 
n all respects in such condition as 
should be consistent with the due 
perfomance & observance of the said 
covenants. Deft., who war also the 
owner of other promises, situate in the 
same licensing aroa, & to which a@ six- 
day Heense was attached, served notice 
to have the scven-day Heense trans- 
ferred to the pronfaes to which the 
Aix-day Hoense was attached :--- dZeld ; 
as the effect. of the trunsfer would be 
that pltfa.’ promisce. to which the 
seven-day Hoense wa attached, would, 
for the purposes of Licensing (ir.) Act, 
1902, bo statutorily aeored never to 
have been Heensed, 30 tnat when the 
Juase expired pitfs. would got back 
promises to whieh no Teense wits 
attached, they were ontitled, lo view 
of the covenants fu the [oase, to an 
injuoetion to restrain deft. from exercis- 
ing the right of transfer conferred on 
him by Intoxicating Liquor Act, 1927, 
Kod?) (ft). - Hearucore vo. MAGOTRE, 
(1920) J. kt. 170. IR. 


PART X. SECT. 14, 


sy. Lease of warehouse sjurr,|--A 
lessee of warehouse space sued his 
leasor for damages caused by the 
freezing & bursting of @ standpipe in 
the warehouse. here waa 0 pro- 
vision iu the lease as to heating :— 
Held: the landlord was under no duty 
to prevent tho standpipe from freezing. 
YYTHES v. GIBSONS, LID., (1927) 2 

dD. lL. R. 834; 8. C. R. 352.-—CAN. 


aa 


Cases 2498a--2760, 


& signed by deft., deft. agreed to purchase 
from pltf. for £800 a leasehold house for the 
s residue of the term of 94 years comprised in a 
lease of 1849. The letter stated that deft. 
understood the ground floor & basement to 
be let to a tenant holding over as a yearly 
tenant at a rent of £60 a year, payable 
quarterly, & it fixed Mar. 25, 1929, as the 
date for completion. Pltf. signed an acknow- 
ledgment agreeing the terms as in the letter. 
In the lease of 1849 were lessee’s covenants to 
do outside painting, deliver up, repair, insure, 
produce assignments, not to allow building 
without consent, & not to carry on offensive 
trades or do ‘‘any ... thing which may be 
to the annoyance, damage, or inconvenience 
of the occupicrs of the neighbouring 
premises’; & there was a proviso for re- 
entry on non-performance of any of the 
covenants. The abstract was sent to deft.’s 
solrs. on Jan. 15, 1929, deft. meanwhile, to 
pltf.’s knowledge, negotiating for the purchase 
of the frechold. On Mar. 4. deft.’s solrs. 
wrote to pltf.’s solrs. that deft. would not 
buy the house unless H., the tenant, who was 
In arrear with the rent & was not, as pltf. 
had represented her to be, a desirable tenant, 
was bought out. They added that there was 
no binding contract, which they later 
explained to mean that the lease of 1849 had 
not been produced to deft. Deft. did not 
complete by the date fixed. In an action by 
pitf. for specific performance :——Held ; (1) the 
question whether covenaits in a lease are 
‘* usual covenants ”’ is in each case a question 
of fact for the ct. to decide upon the 
evidence. 

I think it right to express my opinion, 
after having heard & considered all the 
numerous authorities which have been cited 
to me, that the question whether particular 
covenants are usual covenants is a question 
of fact, & that the decision of the ct. on that 
point must depend upon the admissible 
evidence given before the ct. in relation to 
that question. I think that it is proper to 
take the evidence of conveyancers & others 
familiar with the practice in reference to 
leases & that it is also permissible to examine 
books of precedents. 1t is permissible to 
obtain evidence with regard to the practice 
in the particular district in which the 
PEUnUbee in question arc situated (MAUGHAM, 


(2) A covenant to do nothing to the “ in- 
convenience of occupiers of neighbouring 
premises ” is usual only in leases of properties 
on large estates, & in a lease of one house is 
unusual & onerous; (3) the proviso for 
re-entry on breach of any of the covenants 
in the lease must be held on the authorities 
& on the evidence to be an unusual & onerous 
provision ; (4) in the circumstances deft.’s 
right to object to the lease as containing 
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unusual & onerous covenants had not been 
waived.—FLEXMAN v. CORBETT, [1930] 1 Ch. 
672; 99 L. J. Ch. 370; 143 L. T. 464. 


2501a. ——— Reference to opinion of conveyancers. } 
—FLEXMAN v. CORBETT, No. 2498a, ante. 


2501b. ——— Reference to books of precedents. ]—- 
FLEXMAN v. CORBETT, No. 2498a, ante. 

2501c. --—— Reference to practice in district where 
premises situated.}—FLEXMAN v. CORBETT, 
No. 2498a, ante. 

2502. Add. Annotation :—Consd. Flexman v. Cor- 
bett, [1930] 1 Ch. 672. 

2524. Add. Annotation :—Consd. Flexman v. Cor- 
bett, [1930] 1 Ch. 672. 


2525. Add. Annotation :—Consd. Flexman v. Cor- 
bett, [1903] 1 Ch. 672. 

2526a. —-—,]—-FLEXMAN v. CORBETT, 
No. 2498a, ante. 

2529. Add. Annotation :—-Refd. Flexman v. Cor- 
bett, [1930] 1 Ch. 672. 

2537a. Covenant to nothing to the inconvenience 

. of occupiers of neighbouring premises—-Lease 

of single house.]—-FLEXMAN v. CORBETT, No. 
2498a, ante. 

2570. Add. Annotation :—Refd. 
(1930), 99 L. J. K. B. 637. 


2573. Add. Annotation :—Refd. O’Cedar v. Slough 
Trading Co., [1927] 2 K. B. 123. 

2641. Add. Annotation :—-As to (2) Folld. Booth 
v. Thomas, [1926] Ch. 397. 


2651. Add. Annotation :.—As to (1) Consd. Booth 
v. Thomas, [1926] Ch. 397. 

2663. Add. Annotation :—CGenerally, Refd. O’Cedar 
v. Slough Trading Co., [1927] 2 K. B. 123. 

2664. Add. Annotation :—Consd. Peech v. Best 
(1930), 99 L. J. K. B. 537. 


2696. Add. Annotation :—Generally, Refd. Met- 
calfe v. Boyce, [1927] 1 K. B. 758. 


2697. Add. Annotations :—As to (2) Apld. Booth 
v. Thomas, [1926] 2 Ch. 397. As to (3) Refd. 
Booth v. Thomas, [1926] Ch. 397. 


2708. Add. Annotution :—Refd. O’Cedar v. Slough 
Trading Co., [1927] 2 K. B. 123. 


2707. Add. Annotation :—Refd. O’Cedar v. Slough 
Trading Co., [1927] 2 K. B. 123. 


2719. Add. Annotation :—Apld. Booth v. Thomas, 
[1926] Ch. 397. 

2727a. Suit in equity.J—Hunt v. DANVERS (1680), 
T. Raym. 370; 83 E.R. 193. 

ce «DD tt ». Athert 1872), L. R. 7 

Anpotations :— Bald. Tignmnett, 3. Athenton (172) 

2741. Add. Annotations :-—Refd. O’Cedar v. Slough 
Trading Co., [1927] 2 K. B. 123; Aldridge 
vw. Wright, (1929) 2 K. B. 117; Vanderpant 
v. Mayfair Hotel Co. (1929), 27 L. G. R. 752. 

2760. Add. Annotation :—Refd. Stoney v. East- 
bourne R. D. C. & Devonshire (1925), 90 
J. P. 133. 
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PART XI. SEOT. 5, SUB-SEOT. 4.— sL. R. 49.—. After inadequate notice of breach.}—- 
sbi pane ma ee Goes aisw. Ge 
2695 iil, ----~ ——- Institution of | PART XL wa al 3 aaa 641.—CAN. SS 
action to enforce right of re-entry.]— : ¥ with 
Held: the institution by a loasor of 2720 iil. Failure to comply wr 
legal proceodings st a leasee to | O7der asto fire appliances—Necessating | PART XI. SECT. 5, SUB-SECT. 4.—D. 
enforce the lessor’s alleged right, to | Tie ee OF TROMTSON, (1928). 1 | _ 2756 i, Varied, (1996) 4 D. L. R. 
re-enter under the lease was not a CINTYRE v. THOMPSON, (1928) 527; [1926] 3 W_W. R. 11. 
breach of the lessor’s covenant for | W- W. R. 907.—CAN. ae) : 
ab. Right to dumages—Breach of 


quict. enjoyment, & did not give the 
lessee a net to equitable relicf.— 
Davip Jones, LTD. v. LEVENTHAL 
(1927), 40 CG. LL R. 357; [1988] 


PART XI. SECT. 5, SUB-SECT. 4.— 
A. (b) vill. 
sa. Eviction for breach of covenant— 


argvere to erect rare esi: 
8] s ©. NNED : 
2 th sp CAN, 
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Vol. XXXI.—Landlord and Tenant. Cases 2769—2048a. 


2769. Add. Annotation :—--Refd. Grant v. Ed - 
~ gon, [1931] 1 Ch. 1. — sai ee 


2776. After this case add ‘‘ Sec, now, Law of 
Property Act, 1925 (c. 20), s. 79.” 

2783. After this case add ‘ Sce, now, Law of 
Property Act, 1925 (c. 20), s. 79.” 

2789. Add. Annotation :—Refd. Grant v. Edmond- 
son, [1931] 1 Ch. 1. 


2792a,. ——— -]—By a lease dated July 21, 
1926, pltf. demised to deft. certain premises 
at an annual rent of £1,100. The premises 
were demised to deft. in consideration of the 
sum of £1,000, of which the sum of £200 was 
paid on the execution of the lease, & the 
remainder was to be paid by instalments. | 
The lease provided that, in the event of the | 
term thereby granted being determined by 
re-entry, all the premium remaining unpaid 
at the date of such re-entry should become 
immediately payable. The lease gave the 
lessee an option to purchase the premises 
at any time during the first seven years of 
the term, at the price of £13,000, less the 
whole or such part of the premium of £1,000 
as should have been paid. Before granting 
the lease to doft., pltf. had mortgaged the 
demised premises, & on Oct. 12, 1926, the 
mtgee., acting under a power contained in 
the mtge., sold the premises to deft. for 
£8,350. The conveyance of Oct. 12, 1926, 
to deft. was silent with regard to the premium 





reserved by the lease of July 21, 1926. Pitf. 
claimed to recover from deft. £800, being the 
balance of the premium of £1,000 reserved 
by the lease. eft. contended that on the 
making of the conveyance of Oct. 12, 1926, 
all his obligations under the lease were finally 
determined. He also relied on Law of 
Property Act, 1925 (c. 20), s. 141 :—Held: 
deft.’s liability to pay the premium was not 
discharged by his purchase of the demised 
premises on Oct. 12, 1926. The premium 
was to be paid for the granting of the lease 
& had to be paid if the lease was granted 
irrespectively of what happened to the lease 
afterwards & of the ace that the lessee 
purchased the reversion. The reservation 
of the premium was not a grant out of the 
subject-matter, but was a separate personal 
covenant to pay the premium because the 
lease was being granted. Law of Property 
Act, 1925 (c. 20), s. 141, did not apply. 
Pltf. was therefore entitled to recover.— 
HILL v. Booru, [1980] 1 K. B. 881; 09 
L. J. K. B. 49; 142 L. T. 80; 46 T. L. R. 
50; 73 Sol. Jo. 782, C. A. 


2801. Add. Annotation : ~Refd. Grant v. Hdmond- 


son, [1931] 1 Ch. L. 


2806. Add. Annotation :-—Refd. Grant v. Wdmond- 


son, [1031] 1 Ch. 1. 


2809. Add. Annotation :-. Refd. Grant v. Edmond- 


son, [1931] 1 Oh. J. 


Part XIl.—Restrictions on Use of Premises. 


2872. Add. Annotation :—Consd. Melzak v. Lilien- 
feld, [1926] Ch. 480. 


2909. Add. Citations :—95 L. J. Ch. 62; 135 | 
L. T. 91. ! 





2918a. ——— Part of premises sublet.]—In 1906 
there was granted to K., as lessee a dwelling- 
house & premises for a term of ninety-nine 
vears at a ground rent of £8 a year, & the 
essee covenanted with the lJessors that he 
would not, without the lessors’ previous 
licence in writing, use the demised house, or 
any part thereof, ‘‘ for any purpose whatso- 
ever other than for the purpose of a private 
dwelling-house, wherein no business of any 
kind is carried on.”” There was a further 
covenant by the lessee that he would not 
do or suffer to be done in or on the demised 
premises anything which might, in the judg- 
ment of the lessors, be or grow to the injury 
or annoyance of the lessors or their tenants, 
or the occupiers of adjoining premises. In 
1914 the lessee, without the knowledge of or 
licence from the lessors, sublet three rooms 
of the first floor of the demised house to a 
subtenant, whose tenancy expired in June, 
1926. On July 19 the lessee, without any 
licence from the lessors, sublet the same three 
rooms to P. as a subtenant at a rent of £1 
a week. In an action by the lessors against 
K. & P., & the mtgees. of K., claiming 
possession of the house as against all defts., 
on the ground that the lease had been forfeited 
by reason of the breaches of the two 





aod 


PART XIL SECT. 3, SUB-SECT. 4.-— 
- B. (a). only. }— 








covenants :—/feld:; (1) there had been a 
forfeiture of the lease by breaches of both the 


_ restrictive covenants, & tle words in the 


first covenant, ‘‘ wherein no business of uny 
kind is carried on,’’ must be construed as 
adding to the stringency of the covenant that 
the house should bo uscd asa private dwelling- 
house; (2) Rent Restriction Acts afforded no 
defence to the action, as K. was in actual 
possession of the whole of the dwelling-house 
in the interval between the two tenancies, & 
1923 Act, s. 2 (1), eame into operation, & 
the premises had become decontroiied.--- 
Barron v. KEEBLE, [1928] Ch. 6175; 97 
L. J. Ch. 215; 139 lL. YT. 136. 


2922. Add. Annotation :—Refd. he Debtor (No. 3 


of 1926) (1926), 135 L. T. 689. 


2929. Add. Annotations :—Refd. Tie Debtor (No. 3 


of 1926) (1926), 136 L. T. 629; Frost v. 
Caslon, Frost v. Wilkins, [1929] 2 K. B. 138. 


2943a. Covenant not to carry on trade of alehouse, 


beerhouse or tavern Keeper or licensed 
victualler—Carrying on of fedorpadesen es 
covenant in a Jease that the trades or busi- 
nesses of alehouse keeper, becrhouse keeper, 
tavern keeper, or licensed victualler should 
not be carried on on the demised premises, 
is not broken by the carrying on of a 
restaurant with a wine & beer on-licence 
subject to the condition that alcoholic liquor 
should only be served with meals.-~LORDEN 
». BROOKE-HITCHING, {[1927] 2 K. B. 237; 
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Letting premises for use as tea-rooms | restraining such breach.—SaAHREROLAY 
Ys fea: a breach of covenant, | ©. WoOOLFSON, [1925] App. D. 38.-~- 
& the person injured by the breach of | 5. AF. 


ei, —— Tea & refreshment roome— |} covenant was entitled to an interdict 
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96 L. J. K. B. 400; 187 L. T, 60; ; 915. P. 
81; 43 T. L. R. 268; 71 Sol. Jo. 333. 

2045. Add. Annotation eer Lorden v. Brooke- 
Hitching, (1927] 2 K. B. 2387. 

2952. Add. Annotation : ,—-Refd. Lorden v. Brooke- 
Hitching, [1927] 2 K. B. 237 

2953. Add. Annotation :—Refd. Tordéi v. Brooke- 
Hitching, ([1927]2 K. B. 237. 

2981a. ——— Subletting part of premises.|/— 

_ Barron v. KEEBLE, No. 2918a, ante. 

2904. Add. Citationa :-—96 I. J. Oh. 1; 184 L. T. 56. 

i After this case add : 

.]—-See, now, Landlord & Tenant 
' Act, 1927 (c. 36), s. 19 (2). 

2005a. Making openings in party-waill.} 
—LILLEY & SKINNER, LID. v. CruMP (1929), 
73 Sol. Jo. 366. 

Annotation :—Folld. Ball Bros., 

2 Qh. 325. 


2995b. 
ment.}—By a lease dated Apr. 2, 1930, 
certain premises were demised to deft. for a 
term of years. The lease contained cove- 
nants by the lessee (inter alia) (a) not to make 














Ltd. v. Sinelair, [1931] 





any alteration or addition to the premises,. 
except such as might from time to time have. 


been authorised by the landlord in writing ; 
(6) not to cut, maim or injure any of the 
walls or timbers thereof; & (c) not to assign 
or under-let the premises or any part thereof 
without the written consent of the landlord. 
The lessee having contracted to sub-let the 
pleat pace to A., & for this purpose desiring 

carry out certain structural alterations, 
which included the alteration of the position 
of a staircase, in pursuance of the covenant 
in the lease, asked the landlord for his per- 
mission. The landlord refused his sanction 
to the suggested alterations except on certain 
conditions, which were unacceptable to the 
lessee. The lessee thereupon threatened to 
earry out the alterations, & the Jandlord 
commenced an action for an injunction. to 


Part XIII. 


3081. Add. Annotations :—Consd. Jameson  v. 
Kinmell Bay Land Co. (1931), 47 T. L. R. 
410. Apid. Miller v, Cannon Hill Estates, 
Ltd., [1931] 2 K. B. 113. 
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h j. -——— Screaming baby.j)---The 
landlord sought to evict the tenant 
because of the screaming of tho 
tenant’s two- -yoar- “old child: & oon- 
tended that he “ ee ”” that the 
tenant was permitting th eo averrany to 
be sued for tho purpose of disturbing 


for a 


let adjo alo 


other tenants when the baby screamed 
erein, & that his, the landlord’s, 
‘bolief ’ waa the sole test of a breach 
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PART XL. SECT. 8, SUB-SECT. 5.- -A. Pee eonicer: let to a Pa poi se & 
6 (0) covenan’ no 

any shop in the same block of buil 

oo Oe y 


ooo 


greengrocer 

Ley been a breach of covenant by the 
andlord., UTHERLAN 

ates N. Z L. R171. ° NZ. 





pli cise co.’s manager, of premises 


restrain him from ‘go doing. Questio ns arose 
(a) whether Landlord & Tenant Act, 1027 
c. 86), s. 19 (2), applied, & (b) whether the 
ndlord had under the circumstances un- 

reasonably withheld .his consent :—Heid: 
(1) the sub-sect. ‘applied & must be read 
into the a appro covenant, & the land- 
lord could not unreasonably withhold his 
consent if the alteration or addition sought 
to be made would in fact effect an improve- 
ment. The circumstances under which an 
alteration or addition constitutes an improve- 
ment considered; (2) in the circumstances | 
of the case, the ‘withholding of consent: on 
the part of the landlord was unreasonable, 
& the alteration could have been made 
without any further application to him.— 
Batts Bros., Lrp. v. Srnoiarr, [1931] 2 
Oh. 3265; 100 L. J. Ch. 877. 

2997. Add. Annotation :—Refd. Torbay Hotel v. 
Jenkins, [1927] 2 Ch. 225. 

2998. Add. Annotation :—Refd. Ward v. Paterson, 
[1929] 2 Ch. 896. 

8002. Add. Annotation : PPh ar Lorden v. Brooke- 
Hitching, (1927] 2 K. B. 237. 
8007. Add. Annoiations : — Consd. Southwark 

Revenue Officer v. Hoe (R.) & Co. (1930), 
143 L. T. 544. Refd. Shaw v. Public Trustee 
(1929), 141 L. T. 465. 
8026a. Not to allow placards, posters or advertise- 
~ ments other than plates or other similar 
announcements—lIluminated sign.])—~Held: a 
breach of the covenant.—GIFFORD v. DENT 
(19286), 71 Sol. Jo. 88. 
3027. In second catchword for ‘‘ grantor ’’ read 
‘* grantee.”’ 
3083. Add. Annotalion :—Refd. Richardson v. 
Moncrieffe (1926), 43 T. L. R. 82. 
8085a. ———- Obligation of lessor as to adjacent 
heres Pl ge Lip. v. SLOUGH TRAD- 
ING Co., No. 5070a, post. 
3067. ane: Citations cL et 
L. J. Ch. 44563; 185 L. T. 107. 


Ch. 620; 965 


Fitness of Premises. 


3102. Add. Annotation :—Refd. Miller v. Cannon 
Hill Estates, Ltd., [1931] 2 K. B. 118. 
3106a. House ‘‘ fit for habitation **___Boiler instal- 
lation—Gas burner without chimney flue. }— 
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not to enter into any atiol lease, & 
deft. oo. was are to pitf. in 

by reason of the breach.—GEaRY 0. 
CLIFTON CO., [1928] 3D. LL. R. 64; 62 
0. L. R, 2 257. —CAN. 


Aone XII. SECT. 3, SUB-SECT. 8. 
To keep open continuously— 
ine of hotel] Deft. leased to Litt. 
certain hotel properties consisting of 
an inn & an annex. Pitf. covenanted 


let 


:— Held : inare 
v. DEVEREUX, 


-}—In a lease to 


of the covenant. There was no ques- part. of a hotel building for use as a | to continually conduct & carry on the 

tion but that the other tenanta were | store, the lessee agreed to use the store | business of a high-class inn :—Held: 

term 4 disturbed ov the child’s | for eae we lay & aale of the agreement meant. keeping open the 
ut thoro was evidence that Be 5 of goods, & lessor serene hotel in tho way that was 


tenant was doing all h 


e could to quiet 
it :—Held h 


: it was oe irs ed to hold duri 
shall 


Arty a pare into 
the term of athe leare herein 


leases here Therefore, it was no breach that the 
main  buil 


ding according to 
closed during the winter 


on the evidence, that the erie used for the purpose of dese pg custom, 
could have had any ead pbe: belief tha. any of the above-mentioned articl months, the annex Peing site pores 
the tenant was committing a howe A the of the lease, deft. oonunuonaly. a: Pie 
of said Soa a ae eee v. | co. made a renewal lease to G. of CORP.» ait: 6 Cobmwaw, ii dat ih 
BERMAN, 11930] 2 W. W. R. 569; P ately adjoining L. R. 37 65 0. 
oe ae L. R. 255; 39 Man. L. R. | those cer ge to pitt, me vos postr D. L. R. § 
oarri on y G.° 
" PART XIIL SECT. 3, ts 1— 

PART XII. rf 8, SUB-SECT. 7.—A. of goods. the Gal Sit was te ols B. (a). | 

at to Se per oate tose >? the renewal of G.'s lease was f Boryp v. DICKESON, 
What amounts breach.}—Where | a breach 0 ont with pltt 119807 2D. piu R. 96.—CAN, 


39, OC. A, , 


8157. Add. Annotation :—Consd. Haskell ». Mar- 


ss ae Vol. XXX1—Landlord and ‘Tenant, Cases 8106a—82198, © 
BOTTOMLEY v. BANNISTER (1031), 48 T. L. R. 


low, (1928] 2 K. B. 45. 


8159. Add. Annotation :—Refd. Fisher v. Walters 


(1926), 90 J. P. 195. 


8160. Add. Citations :—90 J. P. 195; 241. G. R. 
3160a. 








: ———.|—-The tenant of an in- 
dustrial dwelling-house, which, as regards 
rent, came within Housing Act, 1925 (c. 14), 
& Increase of Rent & Mtge. Interest (Re- 
strictions) Act, 1920 (c. 17), & the rent of 
which had been increased under the latter 
Act, sought to recover from his landlords, 
deft. corpn., his medical expenses & damages 
for loss of work incurred by reason of an 
accident suffered by him when, in opening 
one of the windows of the house, as soon as 
he had unlatched the top sash it fell owing 
to the breaking of the sash cord & severely 
crusheg his hands. THe based his claim on 
the alleged failure of the landlords to perform 
their statutory obligations under Housing 


a 
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Act, 1925, to keep the house “‘ in all respects 
reasonably fit for human habitation” &, 
alternatively, under Increase of Rent & Mtge. 
Toterest (Restrictions) Act, 1920, to keep the 
house in “good & tenantable repair’ :— 
Held: (1) whatever was the effect of the 
above mentioned Acts upon a landlord’s 
responsibility for the condition or state of 
repair of houses coming within the scope of 
those Acts, upon which, as applied to the 
facts, the ct. was not unanimous, it was a 
condition precedent to the liability of the 
landlord that notice of latent, as well as of 
patent, defects should be given to him by the 
tenant, whether or not the landlord had a 
right of access to inspect the state of repair 
of the house, & the absence of such notice 
was fatal to plitf.’s claim. (2) Observations 
upon the meaning of the words ‘‘in all 
respects reasonably fit for human habitation ”’ 
in Housing Act, 1925, 8. 1.—-MORGAN v. 
LIVERPOOL CorpN., [1927] 2 K. B. 1813; 96 
L. J. ik. B. 234; 1386 1. T. 622; 01 J. P. 
26; 483 T. L. R. 146; 71 Sol. Jo. 85; 26 
L. G. R. 79, C. A. 


Part XIV.—- Fixtures. 


[1931] 2 Ch. 183. 


3163. Add. Annotation :-—-Consd. Spyer v. Phillip- 


son, [1931] 2 Ch. 183. 


32198a. 


3211. Add. Annotation :—As to (2) Consd. Spycr 


v. Phillipson, [1931] 2 Ch, 183. 


PART XIII. SECT. 3, SUB-SECT. 2. --- 
D. (b) if. 
3181 if, —--- Defect of repair. 


}—- 
KELPON v. STEWART, [1928] 3 W. W.R. | 9 
" 9O.W.N. 291,481; 350.1. RR. 162.--- 


640.—CAN. 


PART XIII. SECT. 3, SUB-SECT. 2. -.. E. 


8156 i. Breach—-What amounta to~—- 
Hot ashes left in yard.}\—Defts. agreed 
for reward to provide board & lodging 
for infant pltf., who was injured while 
playing in the yard of the premises 
through coming in contact with some 
hot ashes placed there by one of defts. : 
—Held: defts. were lIiable.-- IRWIN tv. 
HAMAL, (1927) N, 4. L. R. 7.—N.Z. 


PART XIII. SECT. 3, SUB-SECT. 2. --F. 


_ 80. Room in building leased to un- 
incorporated association — Injury to 
member of assoviation—Failure to 
provide fire-escapes.|—A building in the 
city of L. was owned by deft. co. & 
occupied by the co. & various tenanta. 
It was four storeys in height, & on the 
fourth storey were two reoms fitted 
up & used as lodge-rooms. Deft. co. 
had leased one of these rooms to an 
unincorporated fraternal association 
or lodge, & the premises were occupled 
by the lodge under that lease in 
Jan. 1927, when a fire broke out in the 
building. Pltf., a member of the 
lodge, was attending a meeting in the 

ge-room at the time, & was severely 
injured in apy Yes to escape from 
the burning buil g. There were no 
fire-escapes, & the building was so 
constructed as to make ft a fire-trap :— 
Held; pitf. was not an invitee, but 
® mere licensee, of defts., though an 
invitee of defts.’ tenant; he did not 
come upon defts.’ premises for any 
purpose in which he & defts. had a 
common interest, there was no 
contractual relation between them.-— 
TAYLOR ». PEOPLE'S LOAN & SAVINGS 
Corrr., {1929} 1 D. L. R. 160; 63 


‘ 


| 
| 
| 
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3161. Add. Annotation :---Refd.Spyer v. Phillipson, | 8212. Add. Annotation: Refd. Spyer v. Phillip- 


son, [1081] 2 Ch. 183. 


veers} The lessee of a flat, which he held 
for a term of twenty-one years, without the 
consent of the lessor installed in some of the 


O. TL. Re. 86. affd., [1980] S.C. l. 
100 , 2D. 1. 2'. 891.--CAN. 

sd. Vheatre-—<aling-plant inade- 
uate.J--DAVEY v. ORRISTOFT (1915), 


PART XIV. SECT. 1. 


af, General rules.) —- Whether at 
article has become in Jaw affixed to 
land ot nut is to bo determined in the 
KAIMO Way as between vendor & pur- 
chaser, mitwzor. & mtgee. or landlord & 
tenant, but a tenant has the right as 
uguinst his landlord to detach & 
remove trade. or ornamental fixtures 
Installed by him, during or at the 
expiration of his term. If an article 
is embedded in the soil or is attached 
tu any building or pennanent ereotion 
thereon by a permanent fastening, i. 
is primd facic aw fixture. Unless so 
attached, an article is not regarded as 
“embeddel ’ in the soll merely 
because ft is placed on a brick, concrete 
or wood foundation, or even in bodes 
constructed in the foundation to 
receive it, or because it sinks accl- 
dentally into the foundation, or because 
earth or other matter accidentally 
accumulates round it an as to give It 
the appearance «f being embedded. 
A belt. carried trom shafting to a 
machine for the purpose of working M1, 
ia not in itself sufficfent to make the 
machine a fixture. The connection of 
a hydraulic press with underground 
water-pipes, or the insertion of the 
nozzle of a bellows in a hole which it 
i Faas fits in some part of a forge. 
affixed to the premises, is sufficient to 
make the press, or the bellows, prima 
facie a fixture. If an article ts prover, 
primAé facie, to be a fixture, the onus of 
showing that it was intended fo con- 
tinue a chattel Hes on those who 
contend that it is a chattel. The 
relevant evidence to prove the inten- 
tion is the circumstances of the conse, 
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cr en 
cee ears ee ene a tr a a er 


rooms certain valuable antique panelling, 


& mutnly the degree of annexation & 
the object of annexation. Declan 
tions of intention by Che party who 
affixed the article are not relevant. 
An article which Is no further attachod 
to the premises Chan by ite own welgbt 
in primé facie not a fixture, but it will 
be held to be a fixtare (a) if it Is: part 
of a maehtine or other article which is a 
fixture: (>) if i can be tuferred from 
the circumstances that [t was intended 
to become «a part of the freehold, If 
an artidka which is fixed is taken ont 
of its place by w mtgur., & an equally 
good or better article la substituted for 
it, the migeo. {s not entitled to elaim 
both articlos as fixtures; bo must. 
elect’ which he will have.---Re May 
AC LTp, (1929), 8. A. Ss. ht. a0K.-- 


PART XIV. SECT. 2, SUB-SECT. 1.~- 
(a), 


3177 1. General rule.j--A building 
not attached to the land. oxcept by 
its own wolght, cannot bo considered as 
part of the realty unless the clrouin- 
Ktances show that it was tutonded to 
be part of the land; & tho ona of 
showing such intention is upon the 
party who asserts that Jt i6 not 
ebattel.-— CUNNINGITAM v0. BIGFURBON 
& Sravrusson, (1930) 2 W, W. R. 189; 
3D. 1. Wt. 955; 24 8. I. RR. 5k 
CAN. 


PART XIV. saa a SUB-SECT. 1.— 


209.-—-CAN. 


ed. Manure lying tn heaps.)-— 
Manure lying in beaps in a barn-yard 
is a chattel which may be taken awa 
by the outgoing tenant, even after b 
tenancy has expired, & trover will He 
for it if held or taken away by the 
landlord.—FosHay v. BARNES (3869), 
12 N. B. R. (1 Han.) 460,.— CAN. 


$0. Be Ooi ak v. MONAHAN 
(N. B.), (1927) 2 D. L. BR. 


Cases 8219a—8500. ENnaLisH anD: EMprre Dicest SupPLEMENT. 


ornamental chimney-pieces & so-called 
*‘ period ”’ fireplaces. No portion of the 
structure of these rooms was altered in order 
to fix the panelling, but it was placed in 
position by inserting into the walls wooden 

lugs to which it was attached by screws. 
Some slight structural alteration was effected 
in fixing the new chimney-pieces & fire- 
places. The lessee having died during the 
currency of the term, his exors. claimed the 
right to remove the panelling, chimney- 
bree & fireplaces, alleging that these instal- 

tions were tenant’s fixtures, & as such 
removable by them. The lessor, on the 
other hand, contended that the panelling & 
chimney-pieces had been fixed & installed in 
such a way as to become part of the structure 
of the demised premises ; that their removal 
would cause damage to the structure; that 
the installations by the lessee constituted 
Jandlord’s fixtures, & that his exors. were not 
entitled to remove them. In an action by 
the Jessor to restrain the exors. from removing 
the fixtures:—Held; (1) in determining 
whether a particular chattel was a tenant’s 
or a landlord’s fixture the ct. had to consider 


what were the object & purpose of the annexa-. 
tion, & what would happen if the annexed. 


chattel were removed. So long as the chattel 
could be removed without doing irreparable 
damage to the demised premises, neither 
the method of attachment nor the degree of 
annexation, nor the quantum of damage that 
would be done either to whe chattel itself or 


$251b. Ornamental chimney-piece. | 


remove it, except in so far as it threw a light 
upon the question of the intention with 
which the tenant affixed the chattel to the 
demised premises; (2) the ct. could not 
infer an intention on the part of the tenant 
that the fixtures in question should become 
part of the demised premises, but the proper 
inference to be drawn was that the tenant 
intended himself to enjoy them & not to 
benefit the demised premises. Therefore 
the fixtures were tenant’s fixtures, & the 
exors. were entitled to remove them.— 
SPYER v. PHILLIPSON, [1931] 2 Ch. 183; 100 
L. wie 245; 144 L. T. 626; 74 Sol. Jo. 
787, C. A. 


3225. Add. Annotation :—Consd. Spyer v. Phillip- 


son, [1931] 2 Ch. 183. 


8251a. Oak panelling.]—-SrpyveR v. PHILLIPSON 


No. 3219a, ante. 
SPYER v. 





PHILLIPSON, No. 3219a, ante. 


3251c. Period fireplaces.|—SPYER v. PHILLIPSON, 


No. 3219a, ante. 


8327. Add. Annotation :—Consd. Spyer v. Phillip- 


son, [1981] 2 Ch. 183. 


8848. Add. Annotation :—Apld. Spyer v. Phillip- 


son, [1931] 2 Ch. 183. 


8418. Add. Annotation :—Refd. Spyer v. Phillip- 


son, [1931] 2 Ch. 183. 


8488. Add. Annotation :—Refd. Berry v. Berry, 


[1929] 2 K. B. 316. 


to the demised premises by the removal, had | 8494. Add. Annotation :—Refd. Spycr v. Phillip- 


any bearing on the right of the tenant to 


8565. Add. Annotation :—Refd. Re Savile Settled 
Estates, Savile v. Savile, [1931] 2 Ch. 210. 


Part XV.—Rent. 


3574. Add. Annotation :—Retd. Berry v. Berry, 


[1920] 2 K. B. 316. 


PART XIV. SECT. 2, SUB-SECT. 2.— 
CO. (b) ii. 


3256 li. —-—— ———.]—-Re Roy Wo.L¥F 
BREWING Co. (Ont.), [1926] 2 D. L. R. 
1002 ; 7 C. B. R. 6 5.—OAN. 


3256 iil. --—On an inter- 
pleader issue, between a judgment 
creditor of the manager of a newspaper 
& printing business & the lattor’s 
father, who owned tho business & the 
Bd ert in which it was carried on, 
1old that tho printing presses were 
the property of the father. The 
evidence favoured the view that. he, 
& not the son, was their real purchaser ; 
&, moreover, they were part of the 
realty, since they wore attached to the 
building for the better onjoyment & 
use thereof as a printing ostablishment, 
& becoausc thelr removal would dis- 
figure & disturb tho building itself.— 
RICHARDSON v. HARDIE, [1928] 2 
W. W. R. 246.—CAN. 


PART XIV. SECT. 2, SUB-SEOT. 2.—E. 


$279 i. Boiler—c& other machinery. }—~ 
RoGERs v. ONTARIO BANK (1891), 31 
O. RR. 416.---CAN. 


PART XIV. a a) SUB-SECT. 2.— 








3434 vi. ——— ——.. }+- Fixtures which 
a tenant ia entitled to remove must be 
removed during the tenancy or within 
such time beyond the o term as 
the tenant holds the misea under a 
right still to consider himself a tenant. 


son, [1931] 2 Ch. 183. 


3586. Add. Annotation :—Refd. Grant v. Edmonda- 
son, [1931] 1 Ch. 1. 


$590. Add. Citations :—~sub nom. WINSTON v. 


Nee —nerereeep nant campmor taste tw Mey ude ntatiat tt Ptr se nares sth ef Ver mtsnwytnanentrntt eS EA A wre PU RA er a = SP ACA A CN 


This rule applies whether the lease 
expired by cfluxion of time or was 
properly determined during its cur- 
roncy.—NATIONAL TRusT Co.. LTD. 
v. PALACE THEATRE, LTpD., (1928) 1 
W. W. R. 502, 805; (1928) 2 D. L. R. 
59, 739; 23 Alta. L. R. 427.—CAN. 


PART XIV. SECT. 7, SUB-SECT. 4. 


3461 iv. -}—Gtiork Lanp Oo. v. 
Heasuip, (1927) 3 D. L. R. 604; 60 
O. L. R. 499.—CAN. 


PART XIV. SECT. 7, SUB-SECT. 8. — 
B. (d). 





ee. Covenant to deliver up personal 
pope’ specified in eet addilions 

erelo.}-—-A lease provided that: ‘* The 
lessee will, at the expiration or other 
sooner determination of the said term, 
Niemen surrender & yield up unto 
he rai lessor the said demised 
premises with the appurtenances 
thereon & together with all buildings, 
erections & fixtures thereon, & the 
personal property included in Schedule 
A. hereto at ed & any personal 
property prougnt upon the demised 
premises in addition thereto or in licu 
or in substitution therefor ’’ :—Held: 
the persona] property covered by the 
covenant included all the reonal 
property in question herein brought 
upon the Ee ses for use in the theatre, 
whother brought thereon by the lessor 
or by the lessee; it be hald that 
such of said property as did not dis- 
place any of the personal property 
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theretofore in the theatre was “in 
addition thereto,” within the meaning 
of that phrase in the covenant, & such 
of it as took tho place of any property 
thercetofore in it was ‘in lieu of or in 
substitution therefor.” — NATIONAL 
Trust Co., Lrp. v. PALACE THEATRE, 
Lrp., [1928] 1 W. W. R. 502; [1928] 
2 vy “ R. 59, 739; 23 Alta. L. R. 427. 
sages A e 


PART XIV. SECT. 8, SUB-SEOT. 1. 


sf. Conversion—During continuance 
of term—Liquidator of tenant company 
elds removal.}—GEELONG CITY 

VILDING Pry., Lrp. v. BENNETT, , 
(1928] V. L. R. 214; (1928) Argus 
L. R. 138.—AUS. 


PART XV. SECT. 3, SUB-SECT. 1. 


sg. Payment of deposit—Interest as 
part payment of rent.}—-A lease pro- 
vided that the lessee should deposit 
a certain amount witb fhe lessor, that 
the interest on the amount deposited 
was to be taken in part payment of 
the rent, & that the principal amount 
was to be taken’ in arge of the 
last ycar'’s rent. Upon default in 
payment of the first year’s rent, & 
re-entry upon the land by the lessor, 
the lessee sued to recover the full 
amount deposited by him with the 
lessor :—Held: (1) the amount left 
by the lessee with the lessor was not a 
doposit, in the strict. le senac of the 
term, liable to be forfeited on default 
of payment of rent; (2) the lessee was 


s 


teal 3 Keb. 187; 2 Lev. 80; T. Raym. | 39380. 
Add. Annotation :—Refd. Brownlow v. 


(1696), 1 Ld. Raym. 58. 


3685. Add. Annotation:—Apld. Maine & New 
Brunswick Electrical Power Co. 


[1929] A. OC. 631. 


8751. Add. Annotation :—Apld. Re Wells, [1929] 


2 Ch. 269. 


8779. Add. Annoiation :—Refd. Rye v. Purcell, 


{1926] 1 K. B. 446. 


8808. Add. Annotation :—Distd. British & North 
a a Bank v. Zalzstein, [1927] 2 K. B. 


8854. Add. Annotation :—Refd. Re Pinto Leite & | 
Nephews, £2 p. Des Olivaes 


[1929] 1 Ch. 221. 


8867. Add. Annotation :—Refd. Tredegar v. Har- 
wood (1928), 97 L. J. Ch. 392. 
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entitled to recover the return of his 
deposit, less the rent that becamo pay- 
able in the first year.—VARADARAJA 
PEKRUMAL KoIL v. MUNIAPPA PILLAI 
(1929), J, L. Rh. 53 Mad. 141.—IND. 
sm. Senant paying rent to be fired 
by arbitration — Sul- tenant paying 
amount so fixed — C'onstruction. |— 
MEIKLE Co., LTD. v. Breketr & SON, 
Lrp., [1931] 3 D. L. R. 684.—CAN. 


PART XV. saat “ib 8, eee 9.— 


3680 iv. -—— -]—A lcase 
provided that, on breach of any of 
certain covenants, the lessecs should 
forfeit & pay unto tho lessor a further 
additional rent or sum of fifty pounds 
sterling. The trial judge decided that 
this additional yearly rent was not 
in reality rent, but was in the nature 
of a penalty; & taking as the measure 
of the damages the injury to the 
reversion, he assessed damages at one 
shilling :--Held: the additional rent 
was in the nature of a penalty, & the 
dumages had been assessed on a proper 
basis.-BRADSHAW v. LEMON, [1929] 
N. I. 159.—IR. 


PART XV. SECT. 4, SUB-SECT. 1.—D. 


3734 i. What amount to days of grace 
Whether postponement of forfeiture. }— 
Appct. & first reap. were lessor & lessee 
respectively under an agreement of 
lease which provided (inter alia) 
(a) that the rent should be payable 
in advance on the first day of every 
month without demand or notice; 
(4) that in the event of the non- 
payment of rent within 7 days from 
the due date thereof the lessor should 
be entitled to cancel; (c) that nothing 
in (6) should be taken as giving the 
lessee the ht to claim 7 days’ grace 
within which to pay the instalment of 
rent :—7iel@: clauses (b) & (c) indi- 
cated that the parties contemplated 
that there should be 7 days of grace 
before forfciture operated.—-FEIGEN- 
BAUM 0. MILLS (1929), 50 N. L. KR. 235. 


tans 
° e 


PART XV. aad és, SUB-SECT. 2.— 
e a e 

3765 i. General rule.J)—PEPPER v. 

WUTLER (1875),.37 U. C. R. 253.—CAN. 


PART XV. SECT. 4, SUB-SECT. 3. 


sh. 4 e— Assignment afler expiry 
of term— containing pobenaal for 
renewal.}--BENGAL NATIONAL BANK, 
Lrp. v. Janaki LatTH Roy (1927), 
IL. L. R. 54 Cale. 813.—IND. 


PART XV. SECT. 5, SUB-SECT. 1. —B. 

sj. Failure to k 
able repair.}—The landlord of a house 
brought an action the tenant 
for decree for payment of the rent due. 








premises in tenant-- 


en A 
ee ee 
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Vol. XKXI.—Landlord and Tenant. Cases 3500—4116a, 


Hewley 


v. Hart, 


4105. Add. 


Add. Annotations :—Consd. 
Pickard (1911), [1926) 2 K. B. 846, n.; 
Richmond v. Savill, [1926] 2 K. B. 580. 


3958. Add. Annotation :— As to (1) & (2) Refd. 
Walton Harvey, Ltd. v. Walker & 
Ltd., [1931] 1 Ch. 274. 


3890. Add. Annotation :—As to (4) Consd. Haskell 
v. Marlow, [1928] 2 K. B. 46. 


Annotationa :—Refd. 


Dalton». 


omfrays, 


Dalton =v, 


Pickard (1911), [1926] 2 K. B. 645, nu.; 


4116a. 





(Visconde), ' 


Raym. 82 


 oeeaaeeenineenanaaid ab poems 364: eho ened inact amtinnd Aateee ae 


semwert s es 


In defence the tenant averred that the 
landlord was in breach of his obligation 
to keep the premises in tenantable 
condition, in respect that he had failed 
to renew certain piping which he knew 
or ought to have known was defective, 
with the result that a pipe burst & 
defender’s ctIects wero damaged, & 
she was compelled to leave the house. 
Defender retained the rent, & also 
counterclaimed for the damaye sntfered 
by her :-—-Held: a landlord's clafin for 
rent was liquid only if he had fulfilled 
his obligations under the mutual econ- 
tract of lease, & defender was ontitled 
to retain her rent, & also to counter- 
claim for the damage sho alleged ashe 


had sulfcred.-—IFINGLAND & MITCHELL 


v. Howl, [1926] 8. C. 319.—SCOT. 
PART XV. aaah 6, SUB-SECT. 1.— 


» (@). 
sk. WFheahe — forcible expulsion 
necessary --didornient by tenant to 


person with tile peramount.|— To con- 
stitute eviction fovcliblo expulsion Is 
not neceasary. If is not necessary 
that the tenant should go out of 
possession; & if, upon a claim being 
made by a person with title para- 
mount, the tenant consents to an 
attorniment to such edad to change 
the tithe under which he holds, or enters 
into a new urrangement for holding 
under hin, this wili be equivalent to an 
eviction & a fresh taking.— JOGENDRA 
LAL SARKAR » MOoOHESH CHANDRA 
ape (1928), I. L. Ht. 55 Cale. 1013.-— 
IND. 


PART XV. anal aaa 1.-- 
- (@). 

sl. Arror in areca leased---Claim for 
reclification.J—-The Crown leased from 
suppliant a certain space on two floors 
of a building owned by it, by_a written 
lease duly exeented by the Minister as 
wrovided for by rcet. 18% of Publie 
Vorks Act. & under aythority of an 
Order fu Councll. The measureuicnts 
stated in this lease were made by 
officers of the Department of Public 
Works & the contract & plans accotn- 
panying the same were prepared b 
them. It was claimed by supplant, 
concurrently with the exceution of the 
lease, that the superficial] area men- 
tioned in the lease was in error & 
should be greater & that the total 
rental based thereon should be accord- 
ingly increased. It wasagreed between 
the partiva that the arca leased was 
improperly measured, & thereupon a 
second or amending Order in Council 
was passed recognising that an error 
had on tnade in stating the area in 
square feet Ieased & authorising the 
amnending of the first Order in Council 
accordingly. No new contract, how- 
ever, was executed In conformity with 
this amending Order in Council. The 
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Richmond v. Savill, [1926] 2 K. B. 530. 


———-,.|—-A grantee of a rent reserved 
on a lease for years may sue tho lessee for 
the rent where the lessee has attorned.-— 
GOODMAN v. 
Freem. K. B. 1; 84 E.R. 1116. 

Annotation :->Refd. Brownlow wv. Hewley (1696), 1 Ld. 


PACKER (1670), T. Jo. 13 


Crown took possession under the lease, 


& later, before {ts tormination, re- 
scinded the several Orders in Counell, 


vacated the premises & returnod the 
keys, & repudiated its obligation to be 
bound under the lease. SuppHant 
then notified the Crown that it would 
hold it responsible for the rent for the 
balanee of the term, but that it would 
endeavour to rent the epace vacated 
on the Crown’s account, & would give 
the Crown credit for any sums #0 
received : --Held: the acts of the 
suppliant did not constitute oviction 
of the Crown from the lensed promises, 
& the Orown was Hable for the rent 
for the entire term of tho lonse.--- 
JOURNAL PuUnTANHNG Co,, Tep. tv. 3, 
1930) kx CLR. 1975 4D. LR. 644.--- 
CAN 


PART XV. SECT. 6, SUB-SEOT, 2. 


am. Application of rule to India.\ — 
Susi, KUMAR Bitwas ov, AHANI 
KANTA CHAKRAVARTI (1927), I. L. R. 
65 Cale. 689.--IND. 


PART XV. SECT. 6, SUB-SECT. 5.---C. 


3984 i. Lands inundated.|—Unioas 
thore ls auy stipmlation {n the agroomont 
of tenancy to the contrary, a tenant is 
not entitled to claim abatement of 
rent on the ground that the productive 
poner’ of the land have deterlorated 
ry rvason of its Hablity to inundation 
at high ‘vater. Jt Is only when a 
pa of the premises leased ia entirely 
ort by inundation of the sea that an 
abatement of rent on that account, 
can be clalined.—VISUWANATH 0. 
RANKKISHUA (1925), I. L. KR. 50 Bom, 
04.—IND. 


PART XV. SECT. 7. 


4005 {. Whether fuiure rent released— 
Refusal of rent for eyes period, }--~ 
A. lundlord’s refusal of rent for a 
ecrtain rental period does not. in itself 
free the tenant from the obligation of 
paying, or at Icast tendering, subse- 
quent rent as it) falla due.-- BLACK v. 
STKEBNICKL, (1940) 1 W. W. It. 437; 2 
1D. L. Jt. 675; on appeal, (1930) 4 D.L. R. 
7144; 2 W.W. it. 656; 39 Man. L. KR, 


PART XV. SECT. 9, SUB-SECT. 3.—C. 


so. Lund & chattels let at stngle rent—- 
Land : chattels subject to mortyage.}— 
An owner of lands & chattels thereon 
made an equitable La of both the 
land & chattels. Subsequently, by 
virtue of ponserenc My, Act, 1881, 
8. 18, be made a Icase of both the lands 
& chattels, reserving a single rent :— 
Hleld: the rent wae not apportionable 
between the lands & the chattels, as 
the rent issued out of the lands to the 
exclusion of the chattels.—MUNSTER 
& LEINSTER BANK, LTD. v. HOLMLINs- 
HEAD, [1930] I. It. 187.—IR. 


Cases: Alas —4016. “Hiweaana AND , Ener Daw ‘Suprinwewr.’ 


41428. —— ———_ ——. Bufficienc 
ton!) A dedlazation set out an agreement 


in writing, whereby pitf. 


'T. to take, a house, at a yearly rent, & deft. 


thereby also agreed to see 
by T., or to pa 
that ltf. let the 


67; 2 W. R. 198; 
CAVALIERO v. 
248. 


SLATER, 


It for bh him. Averment, 
ouse,.& T. became tenant 
terms of the agreement. 

that neither T. nor deft. paid the rent :— 
Held :. the consideration for deft.’s promise 
was the letting of the house.—-CABALLERO v. 
Siarar (1854), 14 0. B. 300; 28 L. J. O. P. 
189 E. E. ik sub nom. 


ie 


of considera- 
to let, & 
e rent paid 


Breach, 


T. O. 8B, 


ae we TE A Et dee set ta TS, 
Ty ne eae oo SEE qed “re ony Sy; 2 ‘ 


4162. Add. Annotation -—Refd. | Hardie & tans v, 
Chilton, [1928] 2 K. B. 306. 


4168. Add. Annotation :—Refd. Hoystead v. Taxa 
tion Comr., {1928} A. O. 155. 

4167a. Rescission of purchase agreement deter- 
mining tenancy.]—-TURNER v. Warrs, No. 
6636a, post. 


(4260. Add. Annotation :—Refd. Swift v. Ambrose 
(1981), 47 T. L. R. 594. 


4262. Add. Annotation :—Retd. Akt. Dampskibs 
Steinstad v. Pearson (1927), 187 L. T. 533. 


4276. Add. Annotation :—Refd. Oakley v. Wilson, 
[1927] 2 K. B. 279. 


Part XVIl—Rates and Taxes. 


4368. Add. Annotation :—Refd. Miller (Lady) v. 
I. R. Comrs. (1930), 15 Tax Cas, 25. 


4381. Add. Annotation :—Refd. Perrin v. Dickson, 


[1929] 98 L. J. K. B. 688. 


4882. Add. Annotation :—Retd. Shanks v. 1. R.+ 


Comrs., [1929] 1 K. B. 342. 


4907. Add. Annotation :—As to (2) Refd. R. v. 
Customs & Excise Oomrs., [1928] A. C. 402. 


4406a. --—- 





sp. Some heire or esuccessors-in- 
tnterest.J—A sult for rent is maintain- 
able against some of the heirs or 
successors-in-interest of oa deoessed 
tenant, without bringing al) the heirs 
or wuocessors-in-Interest on the peoons 
~—JAGAN MOHAN SARKAR Lv. Saar de at 
KUMAR yt ye a (1925), I. are 


PART XV. Bead 1 SUB-SECT, 2.— 


4154 1. Validity of lease--—Lease b 
statutory body---Not in accordance wil 
statute.J---A. sued as clerk to comrs. 
exorcising « public trust under an Act 
vf Parliament, 3 Vict. c. 53, upon an 
alleged demise of tolls for a year, at 
un rent payable every fortnight in 
advance, sect. 27 of that Act requiring 
the rent to be made payable monthly ; 
the lease stated In the declaration is 
said to be subject to the Act :—Held: 
on demurrer to the declaration, pltt., 
as Sth to the comrs., could not be 

ed 10 recover on such a con- 
Roding because {t was a contract sub- 
stantially differont from the one which 
the comrs. were expressly direoted by 
the statute to make.-—-IRELAND v. 
Noas.k (1847), 3 U. GC. R. 235.— CAN. 

4154 li. —-~ Corporate seal of lessors 
not attached — never in 
possession.}] — NEWPORT INDUATRIAL 
is aa pial rape Co. v. HEUGHAN, [1928] 

3D. L. R. at oe 0okL it. ae 
afd., (1829) 3 ~ R108; 8. O R 
4 1— CAN e 


PART XV. SECT, 10, SUB-SECT. 2.—_ 


4166 i. Cancellation of lease-—After 
oe of. rent—-No bar to action.}— 
CONFEDERATION LAND 

Goer (19380) 2D. 1L. R. 315.—CAN, 


PART XV. SECT. b. 'e} SUB-SECT. 38.— 


sq. Holding over i 
resumption of 


Javour of 
aacesion by tandlord. j~In an action 
© recover rent of premises leased by 


covenant in 


deft. from pltf., deft. pleaded, inter 


alia, that the tenancy had been 
determined. The issue was decided 
in favour of bynae & judgment was 
entered in pit favour & no appeal 

aken. No notice to quit was given, & 
there was no surrender of the premises, 
& no acceptance of surrender, & no 
resumption of possession by pltf. :-— 
Held: diemissing deft.’s oneal with 
costs, pitf. was entitled to recover for 
rental of the premises for the time 
subsequent to the recovery of the 
previous judgment.—GANNON v. FAR- 
QUHAR TRADING Co. (1928), 60 N.S. R. 
80.—OAN, 


PART XV. sae aa SUB-SECT. 3.— 





——~ Assignee of agree- 
or tease— Lease granted to 
original dessee.}—-Where the assignec 
of an agreement for a lease enters upon 
the subject premises & exvroiscs acts 
of owyership thereon & also pays 
money to the lessor in accordance with 
the amount mentioned as rent in the 
careament for a lease, he is jiable to 

lessor in an action for use & 
oceupation, even though after entry 
by him the lessor grants a lease of the 
premises to the original lessee under the 
terms of the agreement for . green: — 
acs v. BEECHER (1928) Ss. R. 

S. W. 527: 45 N.8. W. oN N. 67.— 


ee inde SECT. 1, SUB-SECT. 2.-—-B. 


cement altering incidence of 
an -What { amtbunte to. saad Jandlord & 
“tenant entered into a preliminary 
agreement for a lease of certain 
premises for £90 pny week, the tenant 
pay all taxes, 
Prior to the execution of 
lessor discovered that the pbtprael 
that the tenant was to pay 
was contrary to the terms of Hoderel 
& State Land Tax Acts. The landlord 
then neque that the lease nou 
proves or @ rent of £100 per et = 
promised that he would a 
volun annual allowance ss the 
lesseo an amount cqual to the 
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lease of which pltfs. were assignees, the lessor 
covenanted to pay all rates 
of the demised premises. Deft. was assignee 
of a sub-lease which contained a covenant to 
pay to pltfs. all rates, etc. :—-Held: 


, etc., in respect 


the 
the sub-lease was not subject 


to an implied term that pltfs. should them- 
selves pay or be liable to pay the rates.— 
READ (W. H.) & Co., Ip. v. WALTER (1931), 
48 T. L. BR. 15, 

Covenant by sub-lessee---Whether | 4416. Add. Annotation :—Refd. 
assignee of head-lease ]’able.J—By a head- 


Musmann v. 


Engelke (1927), 96 L. J. K. B. 824. 


difference between the amount of the 


Federal & State land tax paid by the 
lussor in respect of the premises & 
£520, the latter sum being the annual 
amount of £10 por week. The leage 
was then executed, stipulating for 
& rent of 2100 per week :—Held: the 
nbove facts did not disclose a ‘’ con- 
tract, agreement or arrangement .. . 
altering the incidence ” of any land 
tax within Land Tax Act Assessment 
Act, 1910-1926, s. 63, or Land Tax 
Act, 1915, 8s. 68. ---Re Lucks, LTn., 
ete Vv. L. R. 180; (1928}] Argus 
. R. 155.—AUS. 


PART XVI. SECT. 2, SUB-SECT. 4.——A. 


h i. —— “* Which now are.’’}—Dett., 
in 1872, leased a farm from pltf. for 
a yoar from Sept. 27, 1872 :—Held: 
deft. was not liable for the taxes for 
1872, for the words, ‘ all rates, eto. 
which now are,’’ referred to the kind 
or eprher el of pad taxes .assessable 

the land.—MAONAUGHTON v. 
1a@ t1874), 35 U. C. R. 111.—CAN. 


PART XVI. SECT. 2,SUB-SECT. 4.-—C. 


st. Covenant lo pay ‘‘ any future land 
tax "’—Rate im under bridge Act 
not included.}—JONES (Da vip), LTD. v. 
LEVENTHAL (1927), 27 S. R. Ww. 
360; 44N. 85. W. W.N. 105. —AUS, 
i oy pare 


sa. Covenant to puy 
land tar—Bri By 
dated Nov. 30, 1909, apoE dounieed 
certain business premises in Sydney to 
her ils  iaene y prob cechei to ay 
all ra 8 parlia 
mentary, municipal, local, or otherwise 
impo or to ‘imp upon the 
premises or payable by the owner or 
pacuples in res thereof, landlord's 


Act 3, enacted 
Parliament of New South Wales 


4447. Add. Annotation :—Refd. BR. v. Customs & 
' Excise Oomrs., {[1928] A. C. 402. Reraee 


4457a. Right to deduct from rent—Under land- 
lord’s covenant to refund excess over specified 
sum.}-—The lease of a flat beginning at mid- 
summer at a rent of £400 a year, payable 
«in advance at the rate of £100 on each 
quarter day, contained a covenant by the 

_ lessors that, in case the total sum paid by 
the tenant in any one year of the term in 
respect of rates & taxes should exceed £125, 
the lessors would, on production of the 
relative receipts, refund to the tenant the 
difference between the total sum paid by 
him & £125. If this difference were not 
refunded by the lessors within fourteen days | 
of demand the tenant was to be at liberty | 


Part XVI1.—Assessments, 


4458. Add. Annotation :—Generally, Retd. Lowther 
v. Olifford, [1927] 1 K. B. 130. 


4464, Add. Annotations :—Refd. Calder’s Yeast Co. 
v. Stockdale (1926),96 L. J. Ch. 357; Lowther 
v. Clifford, [1927] 1 K. B. 180. 


4465. Add. Annotation :—Refd. Lowther’ v. 
Olifford (1926), 135 L. T. 200. 

4467. Add. Annotation :—Refd. Lowther t. 
Clifford, [1927] 1 K. B. 180. 

4468. ddd. Annotation :—Refd. Lowther v. 


Clifford (1926), 135 L. T. 200. 


94471. Add. Citations :—[1927] 1 K. B. 180; 95 
. Jd. K. B. 676; 135 L. T. 200°; 9C J. P. 
113; 24 L. G. R. 231. 

Add. Annotation :—Refd. Mansfield v. Rhovin- 
son, [1928] 2 K. B. 353. 


4475. Add. Annotation :—Refd. Lowther v. Clif- 
ford, [1927] 1 K. B. 130. 


4477. Add. Annotation :—Refd. 
Clifford, [1927] 1 K. B. 180. 


4479. Add. Annotation :—Refd. Lowther  v. 
Clifford, [1927] 1 K. B. 1380. 


! 
’ 
' 
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Lowther v. | 





Vol. XXXI.—Landlord and Tenant. Cases 44474576. © 


to deduct such difference from the next 
instalment of rent. The lease contained a 
covenant by the tenant that he would duly 
& punctually pay & discharge all rates, 
taxes, duties, charges, assessments, & out- 
goings payable in respect of the demised 
premises. The tenant in a year of the 
tenancy between midsummer & midsummer 
paid ee half-years’ rates, amounting in 
all to over £125, & having demanded the 
refund of the excess from the landlords, 
& having failed to get} payment of the same 
within fourteen days of the demand, deducted 
it from his next instalment of rent :—Held: 
under the landlords’ covenant to refund, the 
.tenant was entitled to make the deduction.— 
SoWERBY v. LINDSAY (1928), 189 L. T. 546 ; 
447. L. R. 714, C. A. 


~ 


Charges, Outgoings, etc. 


4482a. Special expenses rate—-Sewerage purposes, | 
—A special expenscs rate levied for the 
purposes of sewerage is, like a poor rate, an 
outgoing for which the occupier, & not the 
owner, of a property is liable. —OALDER’s 
Yurast Co. v. SrocKvALB, [1928] Ch. 840; 96 
L. J. Ch. 357; 1386 1. T. 458; 91 J. P. 673 
sub nom. OaALvEr's Yast Co. v. STOCKDALE, 
25 L. G. RR. 854, ©. A. 


4489. Add. Annotation:---Apld. Lowther  v. 
Clifford, [1927] 1 ik. 5. 130. 
4508. Add. Annotation :-~Refd. Lowther _ v. 


Clifford (1926), 135 L. 'I. 200. 

4510. ddd. Annolation :---Refd. Dependable Up- 
holstery, Ltd. a7. Breasted (1931), 17 Pe Ta. RR. 
52 

4534a. To what tenancies applicable.|.—Iinance 
(1909-10) Act, 1910 (c. 8), 3. 48, does not 
apply to tenancies eutered into after the 
passing of the Act.---R. », Customs & Mxcisi 
Comns., [1928] A. ©. 402; O7 TL. J. K. B. 
T71; 44 T. J. 1. 7765; sub nom. KR. v. Cus- 
ToMs & Excise Uomus., Ba p. Paaumr, 130 
Il. T. 617; 92 J. PL. 178; 26 Lb. G. KR. 587, 
H. lL. 


Part XVIII.—-Repairs. 


4546. Add. Annotation :---Refd. Grant v. Edmond- 
son, [1913] 1 Ch. 1. 


4552. Add. Annotation :—As to (3) Refd. Grant v. 


Edmondson, [1931] 1 Ch. 1. 


4568. Add. Annotation :—Consd. Morgan v. Liver- 
pool Corpn., (1927] 2 K. B. 1381. 


CO eeaememeael 








i ee, 





provided for the erection of a high | posed by the L 
evel bridge across Sydney Harbour, 


two-thirds of the expense to be borne by 


the Exchequer of the State, & one- | specified shires was 
third to be paid out of the proceeds of | foro 
@ rate leviable yearly of one half- | meaning of the 


mny in the pound upon the un- 
proved valne of” (i alia) * all 
lands thin the city of Sydney & 
teable under Sydney Corporation 
By sect. 10 the Sydney 
were required to collect the 
rate & pay the proceeds to a apectal 
account at the Treas :— Held: 


LEVENTHAL 
[1930] A, C. 


ary sh. Limited to pr 
fesp in refusing to pay the bridge tax | covenanted be 
not committed a 1 of | accruing on 
covenant as the bri tax was a land | PoLLocK 
tax being a tax on d directly fm- | 4D. L. R. 27.-— 








iblature of the State, 
& the fact that the area of the tax was 
limited to the city of Sydney & certain 
immaterial; thero- 
the bridge tax was within the 


ayable by applts. as lessors.—Moknis 
vt. Davip JONES, 
259; 99 L, J. 
142 L. 7, 468, P. C.—AUS. 


PART XVI. SECT. 8, SUB-SECT. 2. 


non-pu tenant. 
v. ear pid (seus i650) 
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4569. Add. Citations :-—90 J. P.195; 241. G, BR. 
327. 

4569a. ---—--  -—---.] --- MORGAN LIVERPOOL 
Coren., No. 3160a, ante. 

4578. Add. Annotations :—Refd. Fisher v. Walters, 
[1926} 2 K. B. 315; Morgan v. Liverpool 
Corpn., [1927] 2 K. B. 131. 


ee eee Te 


Vv. 
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PART XVII SECT. 1, SUB-SECT. 4. 


4467 1. Drainaye erpenses.j—By « 
covenant in a lease of icensed premises 
the lessee undertook to pay, satisfy, & 
diacharge all rates, taxes, charges, 
assessinenuts, Impositions, & outgoings 
whatsoover at any timo charged or 
finposed upon or in respect eof the 
demised pretuises. Pursuant to an 
order of a licensing inspector a septic 
tank sanitary system was installed in 
substitution for the sanitary system 
already in use :-—Held: the covenant 
imposed upon the lessee the obligation 
tw pay the cost of Installation.— 
Lomax v. LOVE, [1929] V. LL. R. 84; 


memorandum 


Lrv., 
P. ©. 161; 


ton 


of taxes 
Not nenalties 


Cases 4562—4760a. ENaiisH anp Empire Digest SUPPLEMENT. 


4582. Add. Annotations :—Consd. Griffin v. Pillet, 
[1926] 1 K, B. 17. Refd. Fisher v. Walters, 
[1926] 2 K. B. 815; Morgan v. Liverpool 
Corpn., [1927] 2 K. B. 131. 


4584. Add. Annotations :—Distd. Fisher v. Walters, 
[1926] 2 K. B. 315. Refd. Morgan v. Liver- 
pool Corpn., (1927] 2 K. B. 131. 

4588. Add. Annotations :—As to (2) Consd. Fisher 
v. Walters, [1926] 2 K. B. 315; Morgan v. 
Liverpool Corpn., [1927] 2 K. B. 131. 

4588a. ———-.]} —- MORGAN v. LIVERPOOL 
Corpen., No. 3160a, ante. 

4609. Add. Annotation :—As to (1) Refd. Marsden 
v. Heyes, [1927] 2 K. B. 1. 

46388. For oxisting citations read ‘‘ as reported in 
21 Ch. D. 18.” 

4662. Add. Annotation :—As to (2) Consd. Field 
v. Ournick, [1926] 2 K. B. 374. 

4670. Add. Annotation :— Refd. Field v. Curnick, 
[1926] 2 K. B. 374. 

4694. Add, Annotation :—As to (1) Refd. Haskell 
v. Marlow, [1928] 2 K. BB. 46. 

4698. Add. Annotation :—-Refd. Haskell v. Marlow, 
{1928} 2 K. B. 46. 





4699. Add. Annotation :—Refd. Haskell v. Marlow,. | 


[1928] 2 K. G. 465. ’ 
4707. For ‘‘ a house in Spitalfields is now painted,”’ 
read ‘‘ never painted.”’ 


4785. Add. Annotation :—Refd. Manchester Corpn. 
' eeu ee U. C. & Denton U. C., [1928] 
Yh. 763. 


4789. Add. Annotation :-—- Refd. Haskell v. Marlow, 
[1928] 2 K. B. 46. 


4739a. —-— Dilapidations---Neglect to repair.]— 
Testator devised a dwelling-house to his wife 
for her life, she ‘‘ keeping same in good 
repair & condition, reasonable wear & tear 
excepted,’’ & after her death he directed that 
same should fall into his residuary estate, 
which was to be divided among his children 
in equal shares. Testator’s widow occupied 
the premises until her death, a period of 
forty-two years. She did nothing actively 
to injure the premises, but did nothing sub- 
stantially to counteract the natural process 
of decay. Pitfs., the trustees of the will, 
alleged that she had neglected to keep the 
premises in good repair & condition in con- 
formity with the terms of the will, & claimed 


PART XVIII. SECT. 2, SUB-SECT. 2.— | Picture 
D. (a). ‘* alterations ”’ 


sv. Repairs creating Leer Shesmabate! 
of landlord to person residing with 
fenant.)~-Where a landlord, in making 
repairs, creates a trap which. is known 
to him, or should be known to him, & 
an¢njury is caused thereby to one who 
haga right to bo on the premises & 
who is ignorant of the trap the land- | - 
lord is Jiablo.—FRAsER v, PEARCE, me 
11928) 2D. L. R. 543 1 W. W. R. 837; 
39 B. ©. R. 338.—CAN. : 

aw. Tenant not thercby under duty to 
repair.}-—UNITED CiGak Srores, LTp. 
v. BULLER & Hucuss, [1931] 3D. L. R. 
144.—-CAN. 


PART XVIII. SECT. 8, SUB-SECT. 1. 


sc. licrations necessary to compl 
with law.}—Where ao receipt for ren 
of a moving-picture theatre stated 
that ‘‘ all repairs & alterations ’’ were 
to be at the lessee’s expense, & at the 
time the lease was made it was not 
contemplated by the parties that the 
building was, as in fact it was, ocon- 
trary to the regulationg under Moving 


68.—N.Z. 
4729 i. 





sw. -——— Roo 


Act :—Held: 
was not intended to 
cover such alterations as might be 8x 
neeessary to make the building comply 
with the law, & therefore said 
Was not an ‘‘ agreement to the con- 
trary ’’ within sect. 17 (3) of Fire 
Marshal <Act.—McM 

(LB. C.), (1929) 3 W. W. RR. 159; affd., 
ee) 2 W. W. R. 203; 


08; 42 B.C. R. 486.—CAN, 


PART XVIII. SECT. 8, SUB-SECT. 2.— 
D. (a) vii. 


4726 i. Rebuilding subsidiary part— 
Floors.}—A covenant to keep in repair 
involves an obligation to renew, where 
the thing affected is a subordinate part 
of the whole structure, as in the case 
of a roof, floor, or wall.—STAaPLeEs & 
Co, v. BERRYMAN, [1928] N. Z L. R. 


1¥ali.j—Stapies & Co, | 
v. BERRYMAN, No. 4726 i, ante. 


Roof, }— 
BERRYMAN, ATS i, ante. 
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from her exors. the cost of the necessary 
repairs :—Held: testator’s widow, havi 
accepted & occupied the premises, was boun 
by the terms of-the devise ; the words of the 
exception were not to be treated as mere 
8 usage, & a reasonable meaning must be 

iven to them, but having regard to the 
fength of time during which no substantial 
repairs had been done to the premises, & to 
the extent of the damage thereby caused, the 
widow, as tenant for life, was not protected 
by the words of the exception, & her exors. 
were liable for the damage arising from the 
natural process of decay.— HASKELL v. MAR- 
Low, [1928] 2 K. B. 45; 97 L. J. K. B. 311 ; 
188 L. T. 621; 44 T. L. R. 171, D.C. 


4749. Add. Annotation :—Consd. Haskell v. Mar- 
low, [1928] 2 K. B. 45. 


4750. Add. Annotation :—Consd. Haskell v. Mar- 
low, (1928] 2 K. B. 45. 


4757. Add. Annotation :—Refd. Haskell v. Marlow, 
[1928] 2 K. B. 45. 


4760a. To keep in good & proper order & con- 
dition—-Ornamental waters—— Removal of 
mud.]—Among the covenants in a lease was 
one by which deft. covenanted at all times 
during the term to maintain, keep, & leave 
‘* all pleasure grounds,”’ lawns, walks, borders, 
& shrubberies in good & proper order & 
condition. Included in the pleasure grounds 
were ornamental waters consisting of two 
ponds & three lakes, which afforded boating 
& trout fishing. Pltf. complained of various 
breaches of the above covenant, particularly 
in respect of the accumulation of mud in 
the lodge lake & in a portion of the upper 
boat lake, thereby causing deterioration in 
the trout fishing, & required the lakes to be 
cleared of mud & weeds. Deft. had regu- 
larly cut the weeds in the Jakes & kept in 
order the sluices & weirs, but repudiated 
liability to clean out any of the mud :— 
Held: in order to comply with the covenant 
which was absolutely unqualified in terms, 
deft. was liable to remove so much of the mud 
in the lodge lake, & also in a specified portion 
of the upper boat lake, as would leave a 
sheet of water of not less than 2 feet 6 inches 
in depth throughout.—HORLIcK v. SCULLY, ° 
[1927} 2 Ch. 150; 96 L. J. Ch. 4203; 187 
L. T. 559; 71 Sol. Jo. 331. 


eatadnattaetinnaemeennal 


tbe word ; PART XVIII. SCT, 8, SUB-SECT. 2.— 
s i. 


To yield wo in good repair— 
Bridg —Washed away by flood. 
KIDDIFORD, ETC. v. LYSAGHT, [1927] 


N. Zz. L. R, 563.—-N.Z. 
sy. f'o Icave premises in original state 
—-Destruction by fire.}-—Pltf. Ilct his 
3 Lu ht house to deft. co. to be used as Uquor 
. eas, ae warehouse, deft. co. agreeing to mako 
the necessary structural alterations to 
suit their purpose, & to restore the 
house to pltf. at the end of the leasc in 
its original state. During the period 
of the lease, one night, in the absence 
of a watchman, the liquor storc-room 
& the whole house were destroyed by 
fire. In a suit by the lessor for 
damages :—Held: though, under a 
general covenant such as the above, 
a lessec would under the English law 
be liable for all damage including one 
arising from fire, yet, under Indian 
Transfer of Property Act, 8. 108 (e), 
he is not liable for damage by fire in 
the absence of proof that the fire was 
due to his negligenoe.—Hast INDIA 
MatTuias (1928), 


reccipt 


ORDIB vt. ForRp 


Strapies & Co. v. Disti 


LLERIES rf. 
I. L. I. 51 Mad. 994.—IND. 


4768. Add. Annotation :—Refd. Bean v. Flaxton 
R. D. O. (1928), 189 L. T. 820. 


4775. Add. Annotations :—Refd. Field v. Curnick, 
pee 2: K. B. 374; Marsden v. Heyes, [1927] 


4841. Add. Annotation :—Folld. Terroni v. Corsini, 


[1981] 1 Ch. 615. 


4841a. ——— Grant of reversionary lease before 
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ment of d , was immaterial.—TERRONI 
& NEccnt v. Corsini, [1981] 1 Ch. 515; 100 
L. J. Oh. 289; 145 L. T. 95. 


1 Ch. 145. 


4857. Add. Annotation :—Refd. Walton Harvey, 
Itd. v. Walker & Homfrays, Ltd., [1931] 


4868. Add. Annotation :—Refd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1. 


4869. Add. Annotation :—Generally, 


Refd. St. 


4841b. —— 


determination of original lease.|-—JoyNeEn v. 
WEEKES, No. 4841, ante. 


What is ‘‘ reversion ’’--Landlord 
& Tenant Act, 1927 (c. 36), s. 18 (1).]-— 
Pitfs. & deft. were partners. One of the 
partnership assets was the lease of the 
premises on which the business was carried 
on, expiring on Mar. 25, 1930. On Oct. 7, 
1929, the landlord granted to the three 
partners a reversionary lease for fourteen 
‘years from Mar. 25, 1930, at an increased 
rent. On Oct. 29, 1929, by an agreement 
made between the parties for dissolution of 
the partnership, it was provided tbat the 
artnership assets should be sold to the 
ighest bidder of the three partners & pro- 
ceeds divided, deft.’s share being one-half ; 
also, that the cate for completion should be 
Nov. 18, 1929, & that deft. should out of his 
share make certain payménts, & should pay 
the rent under the lease, all rates, taxes & 
outgoings in respect of the premises, & “ all 
trade debts & other liabilities whatsoever in 
respect of the said premises & business ”’ 
down to the date fixed for completion, making 
these payments out of his share of the pro- 
ceeds of sale. The agreement came before 
the ct. for construction, & it was declared 
that the phrase, “ other liabilitice whatsoever 
in respect of the said premises,” included the 
liability in respect of damages whick tho 
landjord could, on Nov. 15, 1929, have 
recovered for breach of the re airing cove- 
nants in the Jease. On an application for a 
decision whether at that date the damages 
recoverable by him in respect of non-repair 
were to be estimated on the basis of the 
depreciation in market value of the reversion 
expectant on the determination of the lease, 
or of that expectant on the determination of 
the reversionary lease :—Held: the ‘ re- 
version’’ was the immediate reversion 
expectant on the lease, & the fact that a 
reversionary lease had been granted, to take 
effect at a date after the date for the assess- 
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4879. AL € id. 


| 4883. Add. Annotation : 


4891. A 
4900. Add. Annolation :—-Refd. 





Anne’s Well Brewery Co. v. Roberts (1928), 
140 L. T. 1. 

Annotation :—Distd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1. 


4882a. —---~ -—-—.]|—-Defts. were the owners, but 


not the occupiers, of part of an ancient city 
wall, which also formed the back wall of an 
ancient inn owned by pltfs. The portion 
of the wall belonging 30 defts. collapsed, 
demolishing pltfs.’ inn:--HMeld: (1) the 
doctrine of Rylands v. Fletcher (1868), L. VW. 
3H. lL. 330, had never been applied to affect 
the liability of an owner who was out of 
possession at the time when Pele injury took 
place ; though defts. did not erect the wall, 
they took it over when they bought the 
property as the boundary & retaining wall 
for their property, & they wero only using 
that property in the ordinary ways in which 
property is used, so that they were outside 
the authority of that ease; (2) there was no 
reason to suppose that when they let. the 
property to their tenant it was in a ruinous 
condition, or that in the exercise of a reason- 
able diligence they should have ascertained 
that it was in a ruinous condition : & pltfs. 
failed to bring their case within the principle 
of Todd v. Flight, No. 4870, ante.-—St. 
ANNE'S WELL Brewery Co. v. Roneres 
(1928), 140 L. T. 1; 02 5. P. 180; 44 T. 1. i. 
703; 26 L. G. It. 688, C. A, 

--Rtefd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1. 


4887. Add. Annotation :---Refd. St. Anno’s Well 


Brewery Co. v. RKobarts (1928), 140 L. T. 1. 


4889. Add. Annolation :—Refd. Morgan », Liver- 


pool Corpn., [1927] 2 K. B. 131. 

Add. Annotation :—-As to (2) Refd. Wisher v. 
Walters (1926), 90 J. P. 195. 
Morgan v. Liver- 
pool Corpn., [1927] 2 K. 43. 131. 


4903. Add. Annotation :—Refd. Fisher v. Wulters 


aia 90 J. P. 195. 


eines aneladiadiai. Seatkamelinitiecasn-aidieicateietete kien niin en ee  ek Lae 





PART XVIII. air ae 6, BUB-SECT. 1.— 


4887 ili. -}—Where a balcony 
common to al) the tenants was in a 
defective condition & wae unsafe, & 
bt landlord was notified of such 
condition, but did not repair it, & 
thereafter a tenant foll from the 
ny ba was injured :—Held: the 

Usble.— Amin vo, EBRAHIM 
par 47 rN. i R. 1.—8. AF. 


PART XVIIL arte BS 8UB-SECT. 2.— 


e 





4900 ii, ——— ——.j]—Male pltt. was 
tenant of furnished apartment, 
which eontained & gas heater used for 
hea water for use neti the apartment 
& in the other ovens in the same 
house. The heater was defective to 
the snow lecs: of ibe jandiced. ee 


the ‘Beat burning 
mead ta female Dt Bit waa. seriously 


was 
liable ¢ able to both aot tor synouss the 
was not part of demised 


J.B. 


premises, there was a aacliie ALTEG- 
ment to keop it in repair, which gave 
riao to an action by the Sealers for 
damages for breach of 
HORNE v, MOULDS (Alta.), “oa a 
Ran R. $39; (1927) 1 W. Ww. kh, 827 


m i, —— —-- ---2 eee = Unless under- 
brine to pete doknowledged.}—In & 
house rented by pltf. from deft. there 
was wa defective chimney, which deft. 
undertook to rebuild. {fo also under- 
took tu resbingle the roof. Two 
months after pltf. had moved into the 
house & placed his chattels in it, the 
house was burnt down & with it pitf. 's 
chattels. the undertaking to repair & 

reshingle not having been fulfilled. 
The tire was caused by sparks from 
the chimney reaching the old shingles 
on the sreof. Pitf., who had re- 
peatedly warned deft. of the danger, 
sued in tort for the value of his chattels: 
—ZJf{eld > deft. was property held liable. 
The rule requiring a tenant to minimise 
bis loss by himself repairing at the 


41 


expense of his landlord does not apply 
where the landlord acknowledges his 
Al adept & promisus to fulfil ft. 
By hig agreernont deft. assumed the 
duty of pop elcing within a reasonablo 
thne; & Ihin nugloct to do so after 
repested warnings wus o nepligeneo 
entitHng pltf. to sue in tort. AMPLE 
”, ae y, (W920) 4 Dod. RR. bid; G4 
QO. J Je ht. Zs; 3, CAN. 


ni. ~— =. J-- Where the owner 
of ven hotel leased the premises, & 
pltf. fell through an opening in a 
verandah :--2ield: pitf. waa not 
eutitled to recover a8 against tho 
owner, even if thore were an ex press 
covenant ay him to make outakde 
repalrs, as de Vee was @ etrauger to tho 
covenant. ARCILLE t&. DONNELLY 
(1909), 14 O<{. W. RR. 10445 1 0. WL NN, 
ee —CAN. 
ti. ——~ —~-.}--Premises, the 
proporty of deft., were let to W., who 
t different portions to sub-tenanta, 
inclu an upstairs room to D. 
letting to W. was within Rent Restric- 
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Cases 49825139. ENGLIsH AnD Empme Dicxst SupPpLEMENT. 


4932. Add. Annotation :—Apld. Marsden v. Heyes, 


{1927]2 K. B.1. 


4943. Add. Annotations :—As io (1) Consd. Stevens 


Part X1X.—Waste. 


4998. Add. Annotation :—Consd. 


Marsden iv. 


Heyes, [1927] 2 K. B. 1. 


5003. Add. Annotation :—Refd. Marsden v. Heyes 


tion Act, N. 1., 1925 (c. 12). 
district nurse, having visited D., 
descended the stairs, & whilst taking the 


v. Willing & Co., [1920] W. N. 53. Refd. 
Price v. Corpn. d’Energie de Montmagny, 
[1927] A. CO. 363. 


4970. Add. Annotation :—Refd. Spyer v. Phillip- 


son, [1931] 2 Ch. 183. 


4978a. Cutting down trees—Excepted from lease. 


—Foster’s Cast (1585), Gouldsb. 1; 
hh. R. 955. 


(1926), 06 L. J. K. B. 410. 


5006. Add. Annotation :—As to (2) Refd. Rye v. 


Purcell], [1926] 1 K. B. 446. 


5016. Add. Annotation :—Consd. Haskell v. Mar- 


low, [1928] 2 K. B. 45. 


5050. Add. Annotations :—-As to (1) Refd. Marsden 


v. Heyes, [1927]2 K. B.1. As to (2) Refd. 
Gottliffe v. Edelston, [1930] 2 K. B. 378. 


Part XX.——Insurance and Damage by Fire. 


5069a. In named office ‘‘ or in some other re- 


sponsible Insurance office to be approved by 
the lessor ’’—-Duty of lessor.]|—A covenant 
by a lessee to insure the demised premises in 
the joint names of the lessee & the lessor 


in-a named insurance office, ‘‘ or in some other.. 


responsible insurance office to be approved. 
by the lessor,”’ does not confer upon the lessee 
an alternative to be exercised at his volition ; 
& under this covenant the lessee cannot 
properly tender an office which is not ap- 
proved by the lessor.—TREDEGAR v. HAR- 
woop, [1020] A. O. 72, 97 L. J. Ch. 302; 
189 L. T. 642; 44 'T. L. ht. 780, H. L. 


5070a. Not to do anything to impose heavier 


insurance burden on premises—-Obligation of 
lessor as to adjacent premises.|-—Lessees of 
factory premises for a term of twenty-one 
years covenanted to pay as additional rent 
such sums as the lessors might expend in 
effecting or maintaining the insurance of the 
demiscd premises against fire, & not to do or 
suffer anything on the demised premiscs 
which would render payable an increased or 
extra premium for the insurance of the 
demised premises or other premises adjacent 
thereto. The lessors covenanted to keep the 
demised premises insured against fire & that 
the lessees should have quiet. enjoyment 
of them. Subsequently, the lessors Ict 
premises adjacent to the demised premises 





Pitf., a 


sa. Stones collected by tenant to 


to another lessee, whose trade as a wood- 
worker rendered it impossible for the in- 


surance of the demised premises to be effected 


except at considerably increased premiums : 
—Held: (1) the lessors, by dealing with the 
adjoining premises in a way which was not 
unreasonable or unbusinesslike, which did 
not affect the originally demised premises 
physically & which had rendered it, not less 
easy or legal, but substantially more 
expensive to conduct on them the business 
for which they had been demised, had not so 
interfered with the purpose for which those 
premises had been demised as to have 
derogated from their own grant of them ; 
(2) the covenant by the lessees not to do or 
suffer anything on the originally demised 
premises which would render payable an 
increased or extra premium for the insurance 
of those, or adjacent, premises did not 
impliedly put the lessors under a similar 
obligation with regard to their user of 
adjacent premises.—O’CEDAR, LTp. v. SLOUGH 
TRADING Co., [1927] 2 K. B. 123; 96 L. J. 
K. B. 709; 137 L. T. 208; 43 T. L. R. 382. 


5075. Add. Annotation :—Refd. Tredegar v. Har- 


wood (1927), 44 T. 1. R. 17. 


51389. ldd. Annotation :~—-Refd. Walton Harvey, 


Jitd. v. Walker & Homfrays, Ltd., [1931] 
1 Ch. 145. 





PART XIX. Sete SUB-SECT. 1.— | the bank of the river:—MWeld: the 


burden of proof was upon pltf., & the 
right to fish from the bank of the river 


last stop on to the hall the floor gave 
ways & pité. received serious injuries ;— 
Held: pltf. could not succeed cither in 
contract on the statutory obligation 
to oe implied in the letting, or 
in tort.—O’RHILLY v, DOUERTY, [1923] 
N. I. 32.—IR. 


PART XIX. SECT. 2, SUB-SECT. 1.—A. 


4933 ill. ———-.}—Jield > the lessees 
vf a canal-slip, by enlarging it & 
making other alterations, had not 
comniutted waste; the permanent 
character of the property demised was 
not substantially altered, & there was 
no loss to the inheritance.— RENK v, 
CARLING Export BREWING & MALTING 
Co., neat D.L. R. 881; 630. L. R. 
582.—CA s 


tmprove cullivation—Property in.j—A 
tenant who, for the purpose of clearing 
the land & rendering it more fit for 
cultivation, collects the stones there- 
from, has the proporty in the stones, 
& the landlord has no interest in them, 
& is liable for their value if he disposes 
of them.—LEwis v. GoDsON (1888), 
15 O. R. 252.—-CAN. 

sb. Bushes cut along river—Necessary 
for exercise of fishing rights.J)—Put., by 
indenture under seal, leased to deft. 
for a term of years, with the right to 
renew, pitf.’s land on the Kast River, 
G, County, for fishing purposes, with 
the right to onter & use the same in 
such a way as might be necessary for 
fishing in said river. Damages claimed 
by pltf. were for cutting bushes along 


involved the right to do such cutting 
as was uccessary for that purpose.— 
McKEEN t. DParrttto (1927), 59 
N.S. R. 452.—CAN. 

so. Cultivating waste land.J|—A lessee 
who cultivates waste land of the 
colony is not to be presumed to have 
done 60 with the concurrence of his 
lessor, & for his benefit.—NEWMAN vw. 
Gorr (1817), 1 Nfld. L. R. 26.—NFLD. 


PART XX. SECT. 2, SUB-SECT. 2. 


5145 1. Under covenant to rebuild— 
Eextent of liability.|\——DUNKELMAN: v. 
LISTER, [1927] 4 D. L. R. 612; 61 
O. L. R. 89.—CAN. 


5147 i. ~-~——, J-—H FAKE v. Crty 
SECURITIES Co., {1931} 1 W. W. R. 
782,—OAN. . 


Vol. XXXI.—Landlord and Tenant. Cases 5186a—5737. 


Part XXI.-—Assignment and Devolution of Leases. 


5186a. Covenant not to ‘‘ part with possession ’’--- | 5282. 4dd. Annotation :-—  Facr v. Ginnin 
Necessity for entire exclusion from legal epee te Farr v. Ginnings 


possession.|—A lessee’s covenant not to iis = 
“part with the possession of the demised 5282a. Covenant to repair.]—-Where a lease 


. ; iva contains a covenant by the lessee to repair, 
Piha: tescae eo ast patie 7 ater py & a provision that the lessor’s consent to an 
the local penis rey re 4 a on uae nites assigninent by the lesseo is not to be un- 

gal possession of part oF the premises. reasonably withheld, the mere fact that the 
On the particular facts & documents in the 


lessee is committing a continuing breach of the 


; ular ’ ae : : : 
artic case a seven years’ exclusive covenant {o repair does not necessarily entitle 


cence to erect an advertisement hoarding 





: ; ; the lessor to refuse his consent to an assign- 
ee are tabs wae oe oe ment, at all events where the amount of dis- 
ot Phe ehage ee igesacie a aes rere repair is not very serious.—FARR v. GINNINGS 

——") 4a ° eg ry) Ag *) 
HAMS, [1931] 1 Ch. 470; 100 L. J. Ch. 278; Ue patted et: 
145 L. T. 18. 5286. Add. Annotation :--Dbtd. Tredegar 7. Har- 
s) ‘ ”) 

5192. Add. Annotation :—Refd. Chaplin v. Smith, woot het 

[1926] 1 K. B. 198. 5295a. ——— Stipulation converting free public- 
5192a. Erection of advertisement hoarding ~-- Ripert cad POR [e2 ON TE e S 2 

Covenant not to ‘‘ part with possession.’’] ees ee ee 

STENING v. ABRAHAMS, No. 5186a, ante. 5298. Add. Annotation - -Apld. Gardner v, Cone, 
5204. Add. Annotation :—-Refd. Roe v. Russell, [1928] Ch. B55. | 

[1928] 2 K. B. 117. 4 i 5310. Add. Annotation :-- Refd. Curtis Moffat v. 


Wheeler, [1920] 2 Ch. 224. 
563821. Add. Annotation :—Refd. Curtis Moffat v. 
Wheeler, [1929] 2 Ch. 224. 


5226. Add. Annotation: :—Apld. Chaplin v. Smith, 

(1926] 1 K. B. 192%, 

1. ttion :— - Wilkins v. Carlt 

saat eee bo geo) 0: a  ibabk Aad: Aanainiinn + Hells Curie Mattat i. 
5239. Add. Annotation :—Refd. Roe v. Russell, Wheeler, [1929] 2 Ch. 224, 

[1928] 2 K. B. 117. 5361. Add. Annotation :—-Consd. Curtis Moffat v. 
6241. Add. Annotation :—Apld. Chaplin v. Smith Wheeler, [1920] 2 Ch. 224. 

[1926] 1 K. B. 198. | 5867. Add. Annotation :--As to (2) Refd. Ite 
5269a. Effect of Landlord & Tenant Act, 1927 Griffiths, Jones v. Jenkins, [3926] Ch. 1007. 

(c. 86), s. 19 (1).]—(1) Where a landlord, | 5450. Add. Amnotations :---Consd. Dalton — uv. 
who is also a brewer, consents to the sssign- Pickard (1911), [1926] 2 Kh. B. S45, nj 
ment of the lease of a free public-houve, hut: Richmond v. Savill, [1926] 2 i. B. 530. 
stipulates that, for the remainder of ti + | 5454. Add. Annotation :—Apld. Curtis Moffat v. 
term of the lease, the house shall be a tied Wheeler, [1029] 2 Ch, 22t. 


house, Such stipulation is a “fine” or | 5292. Add. Annotation ;--Refd. Liggett (Liver- 
benefit “in the nature of # fine” within Law pool) v. Barclays Bank (1927), 137 1, TY 443. 


: ct, 1925 (c. 20), s. 144. 5 Maes 
e oy bandera: e eat Ae ie (c. 36), | 5494. A dd. Annotation :---Apld. Taylor v. 'win- 
| | herrow, [L080] 2 I. 1 16, 


s. 19 (1), does not apply to a breach of con- ; 
tract, which took place before the Act came 5508. Add. Annolation :-~-Refd. Akt. Dampskibs 
into force.—GaAanrbDNER & Co. v. Cont, [1928] Steinstad v. Pearson (1927 187 1. T. 538. 
Ch. 055; 97 L. J. Ch. 401; 140 L. T. 72. 5636. Add. Annolation: As to (1) Consd. Re 
5272. Add. Annotation :—-Refd. Curtis Moffat v. Harrington Motor Vo., Me p. Chaplin, [1928] 
Wheeler, [1929] 2 Ch. 224. Ch. 105. 


ee a LY 


Part XXII.—Assignment and Devolution of Reversion. 


5698. Add. Annotation :—Refd. Grant v. Edmond- | 8725. Add. Annotation :-—Refd. Booth v. 'Thomas, 
son, [1931] 1 Ch. 1. | {1926} Ch. 397. | 

5701. Add. Annotation :—Refd. Rye v. Purcell, | 
(1926) 1 K. B. 446. 


5714. Add. Annotation :—Consd. Rye v. Purcell, | 5737. Add. Annotation : —Apld. Kye v. Purcell, 
[1926] 1 K. B. 446. [1926] 1 K. B. 448. 


PART XXI. SECT. 1, SUB-SECT. 2.— | PART XXI. SECT. 1, SUB-SECT. 2.-- | PART XXI. SECT. 10, SUB-SECT. 1.--B- 
B. (a) iii. D. (a) iv. 5463 {. —— Laepress covenant by 
sz. General rule.}—Unlesa there is sa. Ltefusal lo consent ts assignment | lessee for payment.|--Where a lcase 
a restriction against the alienation of | to forcign company.}--Held: that the | contains an express covenant to pay 
any portion of the demised property, a | reason alleged for withholding consent | rent, the lessoo continues Hable on tik 
restraint upon alienation of the Vernised was not adequate to prevent the with- | covenant, although the lease fs assigned 
pre oes not prevent the aliena- | holding of such consent being un- | over.—MCCROHAN v, EDWARDS ( Alta.) 
tion of a portion.—CUTINIA v. SALVA- | reasonable.— CHARLES ATKINS & CO., a Lb. i. BR. 490; [1027] 1 
asi MINAZES (1926), I. L. R. 50 Mad. ae y peceuvvere {1928} 8. A. 8. it. V . Kt. 9.--CAN. 
IND. 179.— 
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Canes 57680—6144. Ewotisn ano Empire Dicest SurrLeMent. _ 


Part. XX1H1.—Notice to Quit. 


5788a. -—— 
1 Jur. 793. 


5796. Add. Annotations :—Refd. Roe v. Russell, 
[1928] 2K. B. 117; Skinner v. Geary (1931), 


47 T. L. R. 597. 


5803. Add. Annotation :—Refd. Canadian Pacific 
Ry. Oo. v. B., [19381] A. O. 414. 


5833. After this case add :— 








Ch. 274. 


5840. Add. Annolation :—Distd. & N.F. Newman 
v. Slade, [1926] a K. B. 328. 


~——.] — DoE d. AUSTIN v. CoOWDEROY (1837), 


—.]—See, now, Law of Pro- 
gers Act, 1925 (c. 20), 8. 61.” 


5885. Add. Annotation :—Refd. Walton atts 
Ltd. v. Walker & Homfrays, Ltd., [1981] 1 


(6841. Add. Citations :—25 L. J. K. B, 884; 135 


L. T. 640; 42 T. L. BR. 607. 


8866. Add. Annotation :—As to (2) Apid. Newman 
o. Slade, [1926] 3 K. B. 828. 


5956. Add. Annotation :—Refd. Fordree v. Barrell 


(1931), 95 J. P. 141. 
5978. After this case add :— 


‘* See, now, Law of Property Act, 1925 (c. 20), 


8.140 (1), (2); Law Property (Amendment) 


Act, 1926 (c. 11), 8. 2. 


5980. Add. Citation :-—95 L. J. Ch. 49. 
5906. Add. Annotation :—Refd. Taylor v. Twin- 


berrow, [1930] 2 K. B. 16. 


6065. Add. Annotation :—Refd. Wilkins v. Carlton 


Shoe Co. (1930), 94 J. P. 207. 


Part XXIV.—Determination of Term. 


6111. Add. Annotation :—Expld. & Distd. Walton 
Harvey, Ltd. v. Walker & Homfraya, Ltd,, 


[1981] 1 Ch. 274. 


6144. Add. Annotations :—As to (1) Distd. Turner 
v. Watts (1928), 138 L. T. 680. As to (2) Consd. 
” | Turner v. Watts (1927), 44 T. L. R. 105. 





PART XXIII. SECT. 1, SUB-SECT. 3. 


sm. Jease subject to kandlord's right 
to sell—Whether term determined by 
suie.]——A lease reserved to the landlord 


“the right to sel] tho land at any time, 


but the lessee shall have the rght 
to reap any crop he sown 
Held: this ‘clagee did not sufliciently 
rovide that on a sale the term would 
e determined tpao facto; but, at the 
most, only reserved the right to sell 
& to dotermine the term, & unequivocal 
notice of determination had to be given. 
won 2. WELCH, oe 2 
Mar - R. 265; 22 Sask. L. RR. 42 


a» tee 


PART XXIII. SECT, 2, SUB-SECT 1. 


80. Alust be reasonable—Not neces- 
sarily defermining lease at end of year 
of tenancy.}--In the case of a lease 
not governed by Transfer of Property 
Act, 1882, s. 106, the notice to quit 
need not necessarily determine the 
leaso at the end of the year of tho 
tenancy, but it must be reasonatle. 
It is, however, for the final ct. of fact, 
in each case, to determine what is 
poencnae notice. —~——DAMODAR PRASAD 

vw LACHMI PRASAD SINGH 
Goasy a, L. R. 7 Pat. 496.—IND. 

ep. Lease for jive yeara-—~Terminable 
on ** —- month’s notice ’’—Two months 
gin. }—-Fte JOHNSTON & LITTLE, [1931] 

bd. la R. 327 .~-- -OAN. 


PART XXIII. saccl 2, SUB-SECT. 3.— 


6817 ii. —~—.}—In the case of 4 
rural tenancy from year {io year a 
year’s notice to quit is not neccossary, 
& reasonable notice only being required. 
Notioo given in ee to quit at the end 
of the following June is reasonable.— 
TSHABALALA vt. VAN DER MERWE 
(1926) 47 N. L. R. 75.—S. AF. 

5819 iii. -+-Where a tenancy 
edie ple head to haart ia created by express 


there is ~ —apecial 
stivulstion ina- 


eee for i 
tion, such a eee is 
im lied by pond 


a notice to q in 
er to be su ont must be a half- 
frst or come other iring at the end of the 
t or ee sone other year of tenancy.— 
WAL Rau Ale.) Sale} 3 
pu 134; Ww, 87 
PART XXIII. SECT. 3, SUB-SECT. 3.— 
5837 iv, —— ——— Where tenant held 





over after terminalton of tenancy.)—- 
A wookly tenant, who, ation” ‘the 
termination of his tenancy, holds over 
with the consent of his landlord, with- 
out any agreement other than that 
implied by law from the continuance 
in possession & er ‘ance of a weckly 
rent, continues to hold as a weekly 
tenant & is not entitled to one month’s 
notico under Conveyancing Act, 1910, 
8. 127, for the determination of such 
tenancy. ~~BURNHAM v. CARROLL Mus- 
GROVE ee ae Ltn. & Viwroria 
ARCADE, LYrp, (1927), 28S. R. N.S. W. 
169; 45 N.S, W. W.N. 23; affd., 41 
C. na R. 540.—AUB. 

5837 Vv. ——— Week's rent pay- 
able in advance in arrear.J—-Whero in 
a weekly tenancy of a dwelling-house, 
there being no finding as to the area 
of the premises, it appoared that the 
rent was payable weekly iu advance, & 
that, at the date of the service of notice 
to quit, a week’s rent in advance was 
owlng :—Held: the tenant was not 
entitled to tho statutory notice of at 





Jvast 28 days prescribed by Fair Rents | 


Act of 1920, 3. 14, in the case of a 
lesseco who duly pays the rent of the 
Awelling-house leased by him & other- 
wise performs the conditions of his 
luase.— INNES wv. ee ta Ex p. 
iT ees (1928), 22 Q J. P. 83.— 


5840 i. What amounis to week's 
notice.|—Iu order that a weekly 
jonbaey may be determined by a notice 

uit, the notice must be one which 
ia res at the ond of a periodic week 
from the commencement of tho 
tonancy.--How wv. MANSFIZLD, [1923] 


N. 7. Le Rn. 91 NZ, 
———.}-—-HaRrrT +. 


ees vii, 
NapD Hagt v. HaNnaon (Alta.), 
1937) aw. Ww. R. 318.—CAN. 


PART XXIII. each hi SUB-SECT. 1. — 


sf. Whether ec for possession 
may be included.}—A notice of deter- 
tnination of a lease & a demand for 
possession may be contained in the 


same document.— ERNEWZIN vt. WELCH 
{1928) 4vd.L. R. 498; (1928) 2 
: e e R. 623.—CAN. ‘ 





PART XXIII. saa 5, SUB-8ECT. 1.— 


$945 ii. S. P. Sanpmson v. ORDER OF 
es (Alta.), {1927} 3 D. L. R. 1024.— 
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PART XXIII. saa 6, SUB-SECT. 1.— 


1 i. Lessor after agreement to seil 
teased lund.|\—The fact that «a landlord 
had agreed to sell the leased land to a 
third party did not ety eer 
& Tenant Act, RK. 8. &. 1920 160, 
jnapplicable. ‘He had the right % eae 
the terms of the lease to Web ages 
jt upon such a sale.— ERNEW 
Wetcn, [1928] 4 D. L. R. 498; rents 
2 Ww. Ww. R. 628.—CAN N. 


PART XXIIL. SECT. 6, SUB-SECT. 2 


5994 ii. .}—In the case of 
joint tenants, each is intended to be 
bound, & it has long been decided that 
service of notice to quit upon one joint 
tenant is primd facie ad ence that it 
has reuched the other joint tenants.—- 
uote vv. AJIIUDPIN SARKAR 
(1929), I e L. nn. oT Cale. 10.—IND. 


PART XXIV, on A ae PU Seer: 2.— 
ik. 

sa. Hirpress right of non-payment for 
lease misunder- 
stood by lessee.J-—Upon an application 
for ejectment, the lessecs set up the 
answer that they had mistaken tbe 
terms of the lease & were under the 
impreseion that the terms were similar 
to those of a previous lease, which 
gave them seven days’ grace to pay 
the arrear rent :—Held: as the pro- 
vision in the lease giving only five days’ 
grace was clear & unambiguous, the 
aneswor was no defence.—ILUNG v. 
MaNnnE & MAnne# (1925), 46 N. L. R. 
68.—S. AF. 


PART XXIV. SECT. 1, SUB-5ECT. 8. 


sb. Power given to lessor io cancel 
lease—On breach of covenant to pay 
rent-— A fter period notice to tenant-— 
Suffice of notice.je—A whartfside 
site in 0 Harbour, E. London, 
had been leased to applt. by the Union 
of S. Africa, who was the owner of the 
site, & an action for ejectment had been 
brought by the S. African Rys. & 
Harbours. Clause 3 of the loase of the 
elite provided that “ sahbould the lessees 
nil pay_the said rental on the day 
fhe same shail fall due, tho 
adininisuetion, after posting wrt 
notice to the leasee’s address, & receiving 
no payment within a further period of 
fourteen days, shall have the right to 
cancel loase. The rent be in 
arrear tration purported to 








6192. Add. Annetation :—Consd. 
6281. Add. Annotation -—Consd. 
62385. Add: Annotation :—Refd. 


63078. — 


Vol. XXXI.—Landlord and Tenant. Cases 6199-6908, 


Richmond v. 
Richmond ve. 


Savill, [1926] 2 K. B. 530. 


Savill, [1926] 2 K. B. 530. 


Fairclough & 
Sons, Ltd. ». Berliner, [1931] 1 Ch. 60. 


Agreement by tenant to pay arrears 
of rent & give up posséssion.|——-The rent of 
premises being in arrear, the landlord 
obtained judgment against the tenant for 
possession of the premises. Subsequently 
& document was signed by the tenant, which 
provided that, if the landlord would with- 
hold the writ of possession, the tenant would 
pay the rent & give up possession of the 
premises at the cnd of the quarter :—Held: 
the document was not inconsistent with the 
tenant’s right to obtain relief against for- 
feiture under Jud. (Consolidation) Act, 1925 
(c. 49), s. 46.—NaNncE v. NAyLor, [1928] 
1K. B. 263; 97 L. J. K. B. 39; 138L.T.165; 
44T.L. R. 11, 0. A. 





6315a. ———- ——--- On payment of rent—How rent 


calculated.|-Dok d. Harcourt v. Rog (1813), 
4 Taunt. 883; 123 K. R. 579. 


6352a. On person on premises.]—Where a notice 


addressed to the lussee is left with a person 
on the premises, & there are reasonable 
grounds for supposing that that person will 
pass it on to the lessee, the service is good 
within Law of Property Act, 1925 (c. 20), 
s. 196 (3).—CANNON BREWERY Co., Lrp. v. 
SIGNAL Press, Lrn. (1928), 139 L. T. 384; 


v. Rossia Insce. of Pet: (1926), 136 L. T. 
72. Refd. Employers’ Liability Assce. Corpn. 
v. Sedgwick, Collins, [1927] A. 0. 95. 


6861a. Joint tenants — Application by one.}]— 


Where joint lessees hold under a lease, no 
one of them alone is ‘‘ the lessee” within 
Law of Property Act, 1925 (c. 20), 8. 146 (2). 

The co., as lessor, after serving a schedule 
of dilapidations & two notices on B. & L., 
who were joint lessees, brought this action, 
by which they sought, against both defts. 
to recover possession of premises com rised 
in two leases. The leases contained full 
repairing covenants, which defts. had neg- 
lected to perform. Defts. originally appeared 
by the same solrs., & put in a defence signed 
by counsel on their behalf. But at the date 
of the hearing deft. Iu. appeared by another 
counsel instructed by another firm, while 
3. did not instruct solrs. but appeared in 
person. L. asked fur relicf against the 
forfeiture under sect. 146 (2); B. did not 
desire such relief, preferring to give up 
possession :—Held: relief against forfeiture, 
where there are joint lessees, cannot be granted 
on the application of only one of them.— 
FAtRCcLOUGH (T. M.) & Sons, Lip. v. Uar- 
LINER, [1931] 1 Ch. 60; 100 L. J. Ch. 29; 
M4 L. T. 175; 74 Sol. Jo. 755, sub nom. 
BERLINER vo. Karo oouae (IT. M.) & Sons, 
Lrp., Famciovan (T. M.) & Sons, Lrp. v. 
BERLINGER (1930), 47 T. TR. 43 74 Sol. Jo. 
703. 


44 T. I. R. 486; 72 Sol. Jo. 285. 


6356. Add. Annotations :—Refd. Field v. Curnick, 
[1926] 2 K. B. 374; Marsden v. Heyrs, 1827) 


2K. B. 1. 


6358. Add. Annotations :—Apld. Sedgwick, Collins | 





give the notice required by clause 2 
of the lease & thereafter to cancel the 
lease :—Held : a written notico to the 
effeet that the rent wus in arrear & 
calling upon the lessee to pay the same 
within 14 days from date was a sufficient 
compliance with the clanse.-—WINTER 
yp S. AFRICAN Rya. & IWaknours, 
[1929] App. D. 100.---8. AF, 


PART XXIV. SECT veo 4.— 


6221 i. Re-leHing—-T'o new tenant.}— 
When following notice of forfeiture of 
plitf.’s lease the lessor executed a lease 
of the samo premixes to another lessee ; 
—Held: there had been an effectual 
re-cutry.—- WINTER v. CAPILANO 
TIMBER Co., [1927] 4 D. L. BR. 36; 


varying, [1927] 2D. L. BR. 784; [1927] 

iW. WR. $11; 38° B.C, R. 401.— 

CAN. 

PART XXIV, SECT. 1, SUB-SECT. 4.— 
C. (6) 1. 


6308 xiv. -J}~—GORDON vv. WIL- 
HELM (Sask.), [1936] 4 D. L. R. 1042; 
[1926] 3 W. W. R. 641.—CAN. 

6317 fii. .J—In Saskat- 
chewan, where a lessor has actually 
re-entered for non-payment of rent, 
although the re-entry hax been without 
process of law, the ct. cannot gran 
relief against forfeiture of the lease.— 
RAMSAY v. HILDRED, bee WwW. W.R. 
G92 ; 4 Dd. L. R. 494.—C ° 


sx. Effect of breach of other covenant.| 
—Forfeiture for mere non-payment of 
rent on its due date haa always been 
looked upon as a thing against which 
a ct. af equity sbould afford relief. 
With to an alleged breach of a 
covenant by the tenant to insure, held 
that, in view of the conduct of the 
e@ in relation to the covenant 
during the thirteen years which had 











6388. Add. Annotation :-~Refd. Tredegar v. Har- 
wood (1928), 97 L. J. Ch. S02, 

6391. Add. Annotation:—As to (?} 
Griffiths, Jones v. Jenkins, [1926] Oh. 1007. 


Refd. Re 


| $398. Add Annotation :—-Apld. Chaplin v. Smith, 





rr to oo] am te 


elapsed since the raukier of the learo, 
the Jossors should not oe allowed to 
invoke the breach ax a ground for 
refusing the Jeasees relief from for- 
fefture for non-payinent of rent; 
although some condition as to the 
insurances might be made a term ba 
which such relief shonld be grantec 
(QoDBON & RAY vt. PANTAGES, [TUS01 3 
W.W. RK. 400s (Posty f On b. Re. 428. 
-~ CAN, 


PART XXIV. SECT. 1, SUB-SECT. 4.— 
D. -(a) i 


6322 viii. ———.'’-—Where a grant of 
land to the congregation of S. provided 
that if the congregation should become 
united with any other congregation or 
cease to exist as a separate & 
independent congregation, the grant 
should become absolutely oull & vold, 
& a power of re-entry was reserved to 
the grantor, & the grantor served a 
notice demanding posscssion on the 
ground that the grant had become null 
& void by reason of the unlon of the 
congregations of C. & 8. :—Held: 
oa sufficient notice was a condition 
precedent to exforcing the forfeiture, 
& the notice given was not sulicient.--— 


ortsed by leasor.}—GoRDON 28. 
LHELM (Sask.). (19863 4 D. L. R. 
1042: 058 3 WW. W. RK. 641.—CAN. 
PART XXIV. a 1, SUB-SECT. 4.-—— 


ei. ——~ Acceptance of rent by lessor’a 
agent.}—-Where at the time 2 lease was 
entered into the lessor’s rental agents 
agreed with the lessee that she could 
gub-let & thereafter with knowledgo 
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[1926] ] K. B. 198. 
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of the enb-letting paid de ront derived 
from the sab-tenants +-sleld: the 
lessees Was en tithe on genoral equitable 
principles, apart from the Laws 
Declaratory Act, to be granted relief 
from forfeiture because of the breach 
of a covenant Jn the lease not to eub-lot 
withont Ieave.--MaAtrenn 9. Whion, 
pgsoy 1 WoW. RR 398s 2D. LL. XH. 
231 , 43 I, CU. Nn. 111, C. A.-—CAN. 


PART XXIV. SECT. 1, SUB-SECT. 4. — 


- (6), 

6396 LE. Breaches crcluded from relicf—- 
Re-entry on brmkrupley -— Lease of 
livensel house do vther premises.)-~ 
Held: @ Jerse of uw Heensod house & 
promises, with the out-olliees, yard && 
garden & two small dwelling-housen 
at the rear was a loase of “a hone 
need or intended to be aed as a public- 
house or a beershop ” within Con- 
veyancing Act, 1892, 6. 2 (3) (¢), as 
the inclusion of the two small brag 
houses in the lease did not exclude It 
from the sub-section,—He Drew, 
(1929) J. R. 504.-~3R. 


PART XXIV. SECT. 1, SUB-SECT. 5.— 


A. (a). 
6436 iii. —— Covenant by landlord to 
supply yoods---Landlord offering lo 
sunply goods afler serving notice of 
breach of covenant—No_ waiver.|-—Re 
JACKSON (J. B.), Lap. & Gerras, [1926] 

D. L. R. 7121 ; 58 oO. L. R. 564.-—CAN. 


PART XXIV. wee More 5.— 
6455 xx. wa] GTUPREN v. BRAT- 

rrr (N. 8.), (1929) 4 PD. L. BR. 698.—~ 

CAN. 

PART XXIV. SECT. 1, SUB-8ECT. 8.— 


A. (d). 
6511 ff. ----— ——.]}-—~A era 
cannot, during the currency of @ 


Cases 6528—6674a. 
6528. Add. Annotation :—As to (1) & (2) Refd. 


Barratt v. Richardson & Cresswell, [1930] 
1K. B, 686. 


6558. Add. Annotation :—Consd. Turner v. Watts 


(1928), 97 L. J. K. B. 403. 


6573. Add. Annotations :—Apld. Turner v. Watts 


(1927), 44 T. L. R. 105. 
Watts (1928), 138 L. T. 680. 


Refd. Turner v. 


6628. Add. Annotation :—Refd. Re Savile Settled 


Estates, Savile v. Savile, [1931] 2 Ch. 210. 


8636a. Substitution of licence or tenancy at will 


under purchase agreement—Rescission of 
agreement.|—By an agreement in writing 
dated Aug. 28, 1926, deft., the weekly tenant 
of a house to which Rent Restriction Acts 
applied, agreed to buy it from pltf., the 
landlord, for £900. The agreement provided 
that deft. acknowledged owing pltf. £63 10s. 
arrears of rent, & that plitf. would accept £50 
in settlement ; that, until certain mtges. had 
been transferred from pltf. to deft., pltf. 
should remain in absolute ownership of the 
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or a tenant at will, & after its rescission, if 
she had been a licensee, she was not a tenant 
who had held over under the Acts, & if she 
had been a tenant at will, her tenancy had 
been at no rent, &, by Increase of Rent & 
Mtge. Interest (Restrictions) Act, 1920 
(c. 17), s. 12 (7), if must be ignored, with the 
result that the house was to be treated as 
untenanted & pltf. had an unrestricted right 
to recover possession of it; (3) the rescission 
of the purchase agreement did not deprive 
pitf. of his right to the arrears of rent which 
had accrued due to him before the agreement 
was made, but it did destroy deft.’s right to 
enforce the agreement with pltf. to accept a 
Jess sum than that which was in fact owing.—- 
TURNER v. Watts (1927), 97 L. J. K. B. 92; 
44 7. L. R. 105; 26 L. G. R. 78, D.C. 
Affd. (1928),97L. J. K.B.403; 138 L. T. 680; 
92 J. P. 113; 44 T. L. R. 337; 26 L. G. R. 
261, 0. A. 


6656. Add. Annotation :—Refd. Metcalfe v. Boyce, 


[1927] 1 K. B. 758. 


premiscs; & that, until completion of the | 6674a. ———.]—In 1910, deft., a county police 


conveyance, deft., who was to remain in 


passession, should pay to pltf. interest on the |- 


£950 at the rate of 6 per cent. with interest’ 
on interest dating from Sept. 1, 1926. Deft? 
also agreed to pay certain deposits, pltf., 
on failure of such payments, to be entitled 
to rescind the agreement & enter into pos- 
session of the house. Deft. agreed to main- 
tain the house in a good state of repair & to 
pay rates, taxes, & insurance. On Feb. 27, 
1927, pltf. rescinded the agreement under 
the powers reserved in it, but deft. refused 
to give him possession of the house :-- Held: 
(1) the effect of the agreement, as indicating 
the intention of the partics, was to determine 
the weekly tenancy, & to substitute for it 
either a licence or a tenancy at will, which, in 
its turn, was revoked or determined by the 
-peseission of the purchase agreement, & deft. 
had no contractual right to resist the claim 
for possession; (2) deft. was not protected 
by Rent Restriction Acts, because after 
Aug. 28, 10926, deft. remained in possession 
of the house by virtue of the contract of 
purchase, & not as a statutory tenant, & 
under that contract she was either a licensee 


constable, became quarterly tenant of a 
house. In 1912 the county police authority, 
which had till then made a grant in aid of 
the rent of houses occupied by police con- 
stables, decided that for the future the chief 
constable should be the tenant of those 
houses, that the constables should occupy 
them as servants, that the chief constable 
should pay all rent, rates & taxes, & that a 
deduction should be made in regpect thereof 
from the men’s pay. Deft. knew of, & made 
no demur to, this arrangement, but no 
express notice to determine his tenancy was 
given. From 1912 onwards the demands for 
rent were sent to deft., addressed to the 
county authority. These deft. took to 
the police office, received the full amount 
due, & paid it at the estate office of the 
landlord, being given a receipt acknow- 
ledging payment by the county authority, 
which receipt he sent to the county treasurer. 
No demands for rates & taxes were made to 
deft. This course of business continued for 
fourteen years, deft. continuing to occupy 
the house & his name remaining on the 
estate books as tenant. There was no 
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lowse, re-enter for non-payment of rent 
for which he has distrained on goods 
still held by him under the distress.—-- 
BLACK 8. STEBNICKI, [1980] 2 W. W. . 
656; 4D. L. RR. 715: 389 Mane L. Rh. 
123.----CAN, 

6517 i. Where insufficient distress on 
premisea,|--In an action to reeover 
possossion of premises under a lease pro- 
viding for forfeiture for non-payment 
of rent. :---J/eld : the lessor must prove 
that be has distrained, & that no 
kufficient distress was to be found an 
the premises countervailing the rent; 
& an insuthcient distress in not a 
waiver of tho right of re-entry. 
HARVEY v. JOUNSTON (1901), 8 Nfid. 
L. R. 404.--NFLD, 


PART XXIV. sar ar 2, SUB-SECT. 2. — 
- (@). 


6573 i. Form of words.|—Pltf., the 
owner of a building of which defts. as 
sublessees, occupied a part, sought by 
this action to eject them. Defts. 
claimed the right to remain, having 
accepted, nas thoy alleged, an option 
for a continuance of thoir tenancy, 
provided for in their subloase. Before 
pitt. became the owner of the building, 
. %. & Co., the lessees of the whole 


Ney cae enemas = 


building, whose subtenanta  § defts. 
were, executed in favour of their land- 
lords the then owners of the building, 
a document dated Sept. 17, 1927, 
which recited their lease & default: in 
aymont of rent & taxes, & witnessed 
hat. they, called {in the document the 
** releasora,’”? abandoned all their rights, 
wivileges, & benefits under the lease 
: released & quitted claim unto the 
Jlandlards, called the ‘‘ releasees "’ all 
their right, title, & claim under the 
[ease, upon the understanding & agrce- 
ment that the releasecs did not by or 
under the document or hy any subse- 
quent acts in taking possession of or 
dealing with the premises, assume any 
responsibility to the releasors or any 
one claiming under them in respect of 
the lease :—Held: this document was 
a surrender & not merely evidente of a 
forfeiture.—-GRAY wv. CHAMANDY & 
Sons, [1929] 2D. L. R. 706; 63 
O. L. R. 495.—CAN, 


PART XXIV. en vf papas 3.— 


ad. Agreement acted on by parties. )|— 
The renunciation of an existing lease 
by -the tenant, & the grant of a new 
lease by the landlord, can bo inferred 
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from a writton obligation on tho part 
of the lundlord to grant a new lease 
followed by actings of partics amount- 
ing to ret interventus by possession 
on the part of the tenant, not only 
where the landlord ts a feo-simple 
proprictor. but also where he fs an beir 
of entail in possession; & a lease so 
constituted is binding upon succeed- 
ing heirs of entail.—CaMPpBxKLTOWN 
Coat Co. e. ARGYLL (DUKE), [1926] 
S.C. 126.—SCOT. 


PART XXIV. ea 3.— 
. i. 


k i, ——.}—LR CaIxX v. WIELAND 
(1862), 4 R. & G. 71, n.—-CAN. 


PART XXIV. sb e SUB-SECT. 3.— 


6688 iii. —-—- ———.]—-P ETROPOLIS ft. 
CLARKE, [1928] 1 D. L. R. 1012; 60 
N.S. R. 22.-—-CAN, 

p i. ——-.}—Held: retention of the 
keys & advertising the house for rent 
were ambiguous acts; they were, 
upon the evidence, referable to the 
leasor’s promise to try to rent the house, 
& did not show an acceptance of a 
surrender.—GREEN v. TRESS (1927), 60 
O. L. R 151.—CAN. 
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written surrender or assignment of the 
tenancy :—Held: (1) there was evidence 
from which the inferences of fact could be 
drawn that in 1912 deft. agreed with the 
landlord that he would forthwith surrender 
his tenancy, that the landlord agreed with 
deft. to accept the surrender & accept the 
chief constable as his tenant, & that the deft. 
would in future occupy the house as a 
servant of the chief constable & not as a 
tenant, & on those facts there had been a 
surrender of the tenancy by operation of law ; 
(2) deft. was in the circumstances estopped 
from denying that he had surrendered or 
assigned the tenancy.—METcALFE v. Boycr, 
(1927, 1K. B. 758; 96 L. J. AK. B. 8765 136 
I. T. 606; 91d. P. 55; 48 T. LL. RR. 149, 
D.C. 

6715. Add. Annotation :—Consd. Metcalfe v. Boyce, 
[1927] 1 K. B. 758. 

6735. Add. Annotation :-—Distd. Taylor v. 'Twin- 
berrow, [1930] 2 K. B. 16. 

6737. Add. Annotation :—Refd. Taylor v. Twin- 
berrow, [1930] 2 K. B. 16. 

6742. Add. Annotation. ---As to (1) Refd. Canadian 
Pacific Ry. Co. ¢ R., [POST] A. CL 4d. 

6762. Add. Annotati.ng :-—Consd. Dalton — vr. 
Pickard (1911), [1926] 2 Kk. B. 545, n.; 
Richmond v. Savill, [1926] 2 K. B. 530. 

6764. Add. Annotation :---As to (2) Consd. Rich- 
mond v. Savill, [1926] 3 K. 3. 530. 

6765a. -] spin a. MILLWwarp (1929), 
73 Sol. Jo. 158. 

6766. Add. Annotation :-—Consd. 
Savill, [1926] 2 K. B. 630. 

8767. Add. Citations: -—95 L. J. K. B 
136 L. T. 21, n. 


Add. Annotation :—-Consd. 
Savill, [1926] 2 K. B. 530. 
eae en --95 T. J. WK. B. 10425) 156 
PS 1D. 
6837. Add. Annotation :—-Folld. Simons vt. Associ- 
ated Iurnishers, Ltd. (1080), 47 DT. LL. R. ds. 
6838a. Performance of covenants between giving 





ce ee 


Richmond © v, 


Ve 


t) 


Richmond ec, 


| 


notice & expiry of notice ~ Validity.) By a: 


Part XXV.—-Delivery and 


6925. Add. Annotalion :---As fo (1) Refd. Marsden 
v. Heyes, (1927) 2 K. B. 1. 


6930a. 
of dispossession---Holding over 





by 


Value of premises during period : 
sub- : 


tenant.|—Ciry TaiLors, Lrp. v. BARDER, | 
Crty TAarLors, Lrp. v. Rogers (1929), 75 : 


Sol. Jo. 235. 

6955a. -oe.J— SMITH v. Hua@nies (1980), 189 
L. T. Jo. 399, D.C. 

6957a. 
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court, |---W here, 


Determination of tenancy by notice to | 
quit ‘‘or otherwise ’’—Mortgagor attorning | 


aeeriting: 


4 


ere es 


following «4 


lease dated Dec. 31, 1925, pltf. demised 
certain buildings to defts. for a term of 
years at a yearly rent. The lease contained 
covenants by defts. that they would at all 
times during the term keep & at the expira- 
tion or sooner determination of the ee 
Yield up the demised promises in substantial 
repair. The lease contained a proviso that 
if defts. should desire to determine the lease 
at the expiration of the first: five or ten years 
of the Jease & should give to the lessor six 
calendar months’ notice in writing of such 
desire, & should, up to the time of such 
determination, perform & observe the cove- 
nants on their part, then immediately on the 
expiration of such five or ten years, as the 
case might be, the demise & everything 
therein contained should cease & be void. 
but without prejudice to the remedies of 
either party against the other in respect of 
an antecedent. breach of covenant. On 
Aug. 17, 1929, defts. served pltf. with a notice 
in writing to determine the lease on Feb. 28, 
1930. PItl., having refused to recognise the’ 
validity of the notice on the ground that. at 
the date thereof breaches of the repairing 
covenants renamed unremedied by defts., 
brought this action Gaiming a declaration 
that the Jease was stil subsisting & binding 
on defts.: eld: (ts the condition — ta 
perform the covenants: ino the Tease upon 
which defts. were empowered to determine 
the Jease was a condition preecdent ; (2) as 
the breaches. albhoujrh Ghev were unremedied 
at the date of the notice, lad heen remedied 
by the time the notice expired, the condition 
was fulfilled. with the result, that the lease 
had been effectually determined. -- SUIMONS v, 
ASSOCIATED FURNISTIERS, Jrp., [Yor] t Oh. 
370; 100 LL. J. Ch. 2345 1441. T5505 47 
T. dW. 183) 75 Sob. Jo. 27. 


U848. Add. Annotalion :-~—Refd. Morris v. Harris, 
[1027] A. C. 252 


Pere Pots 
Srcr. 11..--RIGHT OF TENANT TO COMPENSA- 
TION FOR IMPROVEMENTS AND GOODWILL. 


See Part TN., Sect. 6, ante, p. 30. 


Recovery of Possession. 


tenant—-Provision for notice in mortgage 
deed.]—-A intge. deed contained a clause by 
which the mtgor. attorned tenant from year 
to year to the mtgees. at a nominal rent. 
It was also provided that, if che mtgor. 
made default in payments under the deed, 
the mtgees. might give to the mtgor, seven 
days’ notice in writing tu determine the 
tenancy created by the deed. The mtgor. 
defaulted & the mtgecs. served on him a 
notice to quit. The mtgor. refused to give 
up possession :—J/eld: the term or interest 


re 
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dispute, | arr (1914), 20 W. TL. R. 210; 26 


PART XXIV. ants 3, SUB-SECT. 1. — | 


6771 ft. ——~.)—DALYE v. ROBERT- 
80N (1860), 19 U. C. R. 411. —CAN. 
PART XXIV. SECT. 6. 
sa. Forfeiture clause—Olject of.)-- 
Re STAVIaS, ETC. (1928), 66 Que. S.C. 
474.—- CAN, 
PART XXV. SECT. 2. 
6916 i. Grounde for interference by 


a aettlement was made, hy which the 


' tenant waa to quit. the premises, & the 


' tenant vacated accordingsy :--Held : 


the tenant’s claim for dumages for 
eviclion & to set aside ‘the agrecment 
for setWernent should ve dismissed, 
as the tenant was not at ruch a dis- 
advantage with the landlord a4 to call 
for the intervention of the et. for his 
protection, & be must stand by the 
bargain he made.—McKay vr. SEX: 
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| 
, 
| 
| 


». I. Kh. 86,—-CAN. 


qf. Tenant holling over & paying 
rent — Subsequent non-payment of rerd.| 
-—-fjectmment Hes for won-paeyment of 
rent under Consol]. Stat., e. 83, 6. TY. 
where the tenant continues in possession 
& pays rent after the expiration of the 
lense. DOE d, DEVEBER vt. Rog (1888), 
oT N. B. Ft. 494.—-CAN. 


71027a. — 
ersonally to reside on premises—-Members of |’ 


Cases 695%a—~7082. ENGLISH AND Empmz Diersr SuprLeMent. 


of the mtgor. in the mortgaged property 
had been ‘ duly “actermined by a legal notice 
to quit or otherwise’ within above Act, 


&, therefore, justices bad power to issue a 
warrant to give possession of the property 
to the mtgees.—DupLgEy & DistRicT BENEFIT 


BuILDING Socizty v. Gorpon, [1929] 2 
K. B. 105; 98 L. J. K. B. 486; 141 L. T. 
583; 98 J. P. 186; 45 T. L. R. 4243 27 
L. G. R. 448, D. C. 


6968a. —-—— Statutory tenancy—-Closing order— 


Rent Restriction Acts not in contemplation of 
arties at commencement of tenancy.] — 
eft.’ husband was from 1917 to his death 

in 1925 the weekly tenant of an old cottage, 

& after his death deft. continued to occupy 

the cottage by virtue of Rent Restriction 

Acts. The landlords having failed to comply 

with their obligation under Housing Act, 


Se ee aoe aa a Re cE age 


1925 (c. 14), a. 1, to keep the cottage reason- 
ably fit for habitation, a. closing order was 
made in 1930 under the Act. In an action 
by the landlords for possession deft. counter- 
coat for damages for loss of her tenancy 
& the nee ct. judge gave her £25 damages : 
—Held: en the tenancy commenced in 
1917, it could not have been within the 
contemplation of either the landlords or the 
tenant that in 1930 the tenant would have 
under the Rent Restriction Acts security of 
tenure which would prevent the landlords 
from determining the tenancy by a week’s 
notice to quit; the question of damages 
must therefore be considered without regard 
to the Rent Restriction Acts, & as the tenant 
had been given more than a week to vacate 
the premises she could recover no damages.— 
JOHN WATERER Sons & Crisp, Lp. »v. 
Hvuaains (1931), 47 T. L. R. 305, D. C. 


Part XXVII—Rent ia Mortgage Restriction Acts. 





—-— Notwithstanding tenant ceasing 


enant’s family residing on premises.}|—-KreEit- 
nee v. VIDOFSKY (1927), 43 T. L. R. 335, 


Annotation :-~— Overd. Skinner v. Geary (1931), 47 1. L. R. 597. 
7028a. Operation of Acts—In rem.}----Certain huts 


built by I.M. Office of Works in 1915 for 
munition workers became vacant in 1923. 
They were subsequently let to tenants. In 
1928 the Crown sold the property to the 
W. Estates, Ltd., who leased the same to 
Itf. The rental value of the premises 
rought them within Rent Restrictions Act. 


Acts did not bind the Crown. It was also 
admitted that the Crown had vacant posses- 
sion after July 31, 1923:—Held: both 
appeals must be allowed. The Crown was 
not bound by Rent Restrictions Acts, other- 
wise there was no necessity for 1920 Act, 
s 12 (10). The Hent Restrictions Acts 
a ianeee in rem & not in personam, & so if 

e principal Act did not ap pply to the 
premises, the Act of 1923 also did not apply. 


_There must, therefore, be an order for 


possession in both cases.—CLARK v. DOWNES, 
CLARK v. MAwBY (1931), 145 L. T. 20; 29 
L. G. R. 571, D. C. 


Pitf. sought possession of the premises 
occupied by the two defts., whose tenancies 


commenced from Oct. 1024. 


judge dismissed the claim, holding that the 
, Pitf. ap 
The case was argued on the footing that the 


premises were controlled. 


ere ere eee oe 


PART XXV. sama SUB-SECT. 2.— 








ei, ——- When applicadble—Noi to 
land purchased at tar sale.|}—FYVHRI v. 
ee faethe Dd. ae R. ae A hae te 


ott. wom eee Not by purchaser under 
agreement for sale--~No assignment of 
lease. |-——Re BERGEN & Mort, (1924) 
1D.L. R. 499; rial ee W.R. 494 ; 
18 Sask. L. Rk. 290.- -~-CA 


© ili. —— Questions aes inable.}--- 
Ona raat tseagte pres under Land- 
lords & ‘Tenants Act, RK. S. M., 1913 
(c. 109), against an overholding tenant 
it is competent for & the duty of the 
county ot. judge to determine the 
quostion of tenancy & the termination 
of it; & ho may do 80 on contlicting 
ovidenee. —TUFTS v. THOMSON ae 
1D. L. R. 896: 1 W. WR. 899: 38 
Man. L. RR. 513 ‘alfo., (1928) 3 W. WR. 
i66.—CAN. 


fi. | ppeal—Order by pudoe tn 
retuned yN oO ap DE Se! Hes to the Ot. of 
AD from an order made by a judge 
of the K. B. eer St Ban Bppes 
to him from an order mad 
ct. Judge on an aprileat on ate 
Lan lon & Tenant Act for a writ of 





ossossion.~—CANADA ee i . 
CHULTZ (Sask.), P38! 4 D. L. R. 
7243 [1926] 2 W. h. 797.—-CAN. 





ft ii. Proceedings for—v¥ hether 
applicable in involved case.}-—Pltf. sold 
a property in Vancouver to dofts. 


The county et. 


ealed. 


under agreement for sale for $40,000. 
Defte went into possession & after 
paying $21,000 were in default. The 
parties then entered into a further 
agreement whereby the option to 
purchase was still in foree, but the 
payments to be made were expressed 
in rent. After making further pay- 
ments amounting to $2,500, defts. 
were again in default, & pitf. "applied 
for & obtained a writ of possession 
under the overholding sections of 
Landlord & Tenant Act :—Held: 

a case so involved & in which if action 
had been brought relief against for- 
feiture might be considered, the 
section of Landlord & ‘Tenant Act 
invoked did not apply; summary 
remedy should not be invoked except 
in cases of the ordinary relationship 
of mary & tonant.-—-Ray v. RuBY 
HOR: ue 8} 1 D L. R. 17; 39 

.C. BR. 128 —CAN. 


f ili. Injunction agatnat enforce- 
mont of—Action pending to determine 
construction of lease. }---WELOH v. ERNE- 
WEIN, [1928] 3 W. W. R. 20.—CAN. 


q i. -—— Based on wrong decision— 
Irregularities in proccedings — Validity 
ee: order.}~-The fact that summary 

roceedings under Landlords & Tenants 

Not were not entitled in the ot., as 
rovided by sect. 21 of the Act, & the 

act that t 





as provided thereof, are 
arities which cannot be attacked 
except in the proceedings themselves 
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Semen onte adaltetenantateneteaeneadiaiaaipeimateteenaiantbaeladedien ame 


7028b. Acts not binding on Crown.]——CLARK vw. 
DOWNES, CLARK uv. MAwBy, No. 7028a, ante. 


7082. Add. Annotations :——Consd. Skinner v. Gear 
(1931), 47 T. L. RR. 697. 
[1928] 2 K. B. 1173; Lloyd v. Cook, Goudge 


Refd. Roe v. Russell, 





or on an appeal.—TuUFrTs v. THOMSON, 
[1928] 3 W. W. R. 666.—CAN. 


sb. Action for SH at a Count ty 
Court—T'enant under void lease.}— 
tenant who has entered & paid rent 
under a parol lease void ance Statute 
of Frauds can maintain an action in 
the county ct. for damages for wrong- 
ful eviction. ‘The of Apr that the 
tenant in such a case ia relying on acts 
of part performance, & that he may do 
fo only in a ct. which has jurisdic s0n 
which the county ct. has not, to grant 
specific performance was held imma- 
terla] since piltf. did ot require 
specie performance é& was entitled in 
the county ct. to rely on the common 
law rule under which on entry & pay- 
ment of rent under a lease void under 
the Statute of Frauds a tenancy from 
yoar to year is ine NE pore ue 
PaLtMason, McDoNn y. Pataraso 
(Man.) (19 {1930} 1 D. L. PR! 475; 1929) 
R. 534; 38 Man. L. KR. 371L— 


PART XXVII. SECT. 1, SUB-SECT. 1. 


7022 1. Amnplication to premisea— 
Letting not eee The provisions 
of Rent strictions aot 
1923 ND, ‘9, ot Toasy relating to th 
lle sal of rent, only apply as 
between landlord & tenant, & are 
applicable only to a house which is 
let.—WaALLacE ev. Fogarty, (1926) 

I. R. 255, 9571.—IR. 


Vol. XXXI.—Landlord and Tenant. 


v. Broughton, Simson v. Miatt, Bartram v. 
ore Barker v. Hutson, [1929] 1 K. B. 

7086. Add. Annotations :—<As to (2) Apprvd. Lloyd 
v. Cook, Goudge v. Broughten Simson oa 
Miatt, Bartram v. Brown, Barker v. Hutson, 
[1920] 1 K. B. 108. Refd. Catto v. Curry, 
{1926} 1 K. B. 460. 


7087. Add. Citation :—24 1. G. R. 321. 

Add Annotations :—As to (1) Dbtd. Brooks v. 
Liffen, [1928] 2 K. B. 847. Apprvd. Lloyd v. 
Cook, Goudge v. Broughton, Simson v. Miatt, 
Bartram v. Brown, Barker v. Hutson, [1929] 
1 K. B. 103. Apld. Ratkinsky v. Jacobs, 
[1929] 1 K. B. 24. Refd. Oakley v. Wilson, 
f1927] 2 K. B. 279. 


7087a. ——— ——-.]—-LLOYD v. Cook, Gounar r. 
BROUGHTON, SIMSON v. Miarr, BARTRAM vv. 
BROWN, Barker v. Huson, No. 7352d, 
post. 

7087b. Rent-free tenancy.]—The Rent Restriction 
Acts afford no protection to a tenant who is 
rent-free.—BRACEY v. PALES, [1927] 1 K. B. 
818; 96 L. J. K.B. 305; 136 L. T. 282; 48 
T. L. R. 69; 25 L. G. R. 156, D. C. 

.tnnotation :-—Refd, ‘Curnerv, Watts (1927), 44 T. L. R. 105. 


7037c. -|}—TURNER v. WatTrs, No. 6636a, 
ante. 

7088a. Part of premises sub-let after passing of 

1928 Act.}— Held: where, after the passing 

of 1923 Act the mesne tenant of a whole 

house sub-lets to a tenant rooms which were 

not ‘previously sub-let & which constitute a 

dwelling-house, 1920 Act applies to those 

rooms by virtue of proviso to sect. 2 (J) of 

1923 Act.—CHARVONIA v. EstTeRMAN, {19311 

2K. B. 541; 100 L. J. BK. B. 7387; iar i. Ts. 

419; 05 J.P.171; 47 1. L. . 583; 75 Sor. Jo. | 

459; 20 L. G. RR. 4938, D.C. | 

71040. Add. Annotations :—Aa to (1) Distd. Leslie 

v. Cumming, [1926] 2 K. B. 417; Ebner ». | 

Lascelles, [1928] 2 K. B. 486. As to (2) Apld. | 

Ratkinsky v. Jacobs, [1929] 1 K. B. 24, | 

| 

| 

| 

| 

| 


——— 








Consd, Fordree v. Barrell (19231), 95 J. P. 
141; Haskins v. Lewis, [1931] 2 kK. LB. 1. 
Refd. Thompson v. Rolls, [1926] 2 K. B. 426; 
Lloyd v. Cook, Goudge v. Broughton, Simson 
v. Miatt, Bartram tv. Brown, Burker v. ; 
Hutson, [1929] 1 K. B. 108. | 
1041. Add. Citations :—05 L. J. K. B. 10073 24 | 
L. G. R. 315. 
Add. Annotations :---As to (1) Consd. Fordree | 
v. Barrell (1031), 95 J. P.141. Refd. Ebner». |! 
Lascelles, [1928] 2 K. B. 486. As to (2) Refd. | 
Thompson v. Rolls, [1926] 2 K. B. 426. 


7041a, .|—Where the tenant of an entire | 
house within the limits of the Rent Restric- 
tion Acts sub-lets part as a dwelling-house - 
& thereby becomes mesne tenant of the whole ; 








Bee eh ei 





PART XXVII. SECT. 1, SUB-SECT. 2. 


7040 1. Continuation of application of 


dwelling ’’ apply 


ne ee ee eee: ap ene eee aR ee sete ae 


Restrictions Act, 1923 (No. 19 of 1023), 
b. 3 t ).|~ The words “ let a8 a separate 
to “a house,” 


premises, the part sub-let remains under the 
protection of the Acts by reason of the 
proviso to 1923 Act, s. 2 (1).—-DoMENDIETTI 
v. RYAN (1929), 141 L. T. 239; 938 J. P. 206; 
45 de L, R. 432 ; 73 Sol. Jo. 318 ; 27 L. G. R. 
451, 1. C, 


7041b. --..-- Grant of Hcence.]-—Where the tenant 


of premises protected by Kent Restriction 
Acts has granted to another person a licence, 
under which the paramount user of part of 
the premises is to be user for the purpose 
of the business of that other person, that 
part of the promises is no longer protected 
by the Acts; & the position is not affected 
by the fact that a licence only & not a sub- 
tenancy has been granuted.—-GEs tv. LTAgLEeTOoN 
(1931), 100 L. 7. Ke. B. 644: 145 L. TT. 445; 95 
J.PL176; A7/'T TR. 5283 401. GR. £98, D.C. 


1047. Add. Citation :-—24 L. G. R. 147. 


Add. Annotations :---Distd. Cohen v. Gold, 
(1927) 1 K. B. 865.) Apprvd. Lieyd v. Cook, 
Goudge v. Broughton, Simson v. Mintt, 
Bartram v. Brown, Barker v. Hutson, [1929] 
1K. B. 108. Refd. Catto ». Curry, [1926] 
LK. B. 460; Oakley uv. Wilson, [1027] 2 
K. B. 279. 

7049. Add. Annotations :—-Consd. Jewish Maternity 
Soc. Trustees v. Garfinkle (1926), 95 Ju J. 
K. B. 766.) Distd. Barton ov. Keeble, [1928] 
Ch. 617. Refd. Brooks ov, Litfen, [1928] 2 
K. B. 347. 

7051. “Add. Crlations 2-185 1. T4786; 24 1. Gh. 


7057a. —~-—-.}--Certain premines, part of whieh 
was used as a shop, had been Jet to a tenant 
who resided on He premises. Phe land- 
lord having served upou the tenant a notice 
to increase the rent, the tenaut claimed to be 
protected under the Rent Restriction Acts + —~ 
Held: as the tenant dwelt in the house & 
had a right to dwell there, the house was a 
dwelling-house, & the fact that part of it 
was used for business purposes did not prevent, 
it being a dwelling-house to which 1920 Act, 
s. 12 (2), applied.---flioks vo SNOOK (J928), 
03 J. P.65; 73 Sol. Jo. 43; 271. G. R176, 
CO. A. 

7061. Add. Annotation :-—Consd. Leslie v. Cum- 
ming, [1026] 2 K. B. 417. 

7062. Add. Annotations ;:-~Refd. Leslie ». Cum- 
ming, [1926}2 K. B. 417; lsbner v. Lascolles, 
[lv28]) 2 K. LB. 486. 

7063. Add. Citations :—bb L. J. K. B. 1; 
L. T. 21; 24 L. G. R. 27. 

Add. Annotations :--Ag lo (1) Folld. Weat 
Wales Joint Board for the Mentaliy Defective 
». Evans (1928), 1389 L. T. 382. Consd. Ilas- 
kins v. Lewis (1080), 47 T. J. R255) Forndree 
vw Barrell (1931), 95 J. 2. 141 Dbtd. 


omer om a 


134 


wee: neta ee te) tem ak 


serve: bLhat purpose, The boese & the 
shop bad separate cutrunces from the 


ts strect, but there was internal com- 


Acts—Sub-leting furnish of ua a “ honse.”—- { munication between them. The land- 
ee ce hog ig one ae Wiieace . VouRmrY, 1926] I. Jord tuving brought an action of 
Jet Sa shane th ? } 255, 257.——IR. removing from the shop :- eld: the 
fu ished : ped basa Ber yey unit. of location was a complex one 
aut lething te . ho pocolahod: watts PART XXVIL SECT, 1, SUB-SECT. 3. -~ consisting In part of a dwelling-honse 
it ceage to be . house te which Rent & , A (b}. ae & in part of a shop, the latter was nol 


Mtge. Restrictions Act, 1923 (No. 19 
of 1923), applied ey eroce v. 
WHITTLE, [1926] I. R. 425, 428.—IR. 


PART XXVII. SECT. 1, SUB-SECT. 3.— 


A. (a). consisted of a dwe 
7045 ii, ——- —— Rent & Mortgage 


7065 i. Hhop.}—Premises in a country 
town were ict to a tenant under a single 
contract ¢? lease, & at an nnapportioned 
rent of less than £70 


room used a8 @ shop, 
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TN. 
| 

{ pont of the dwelling-house, & aocord- 

! ingly [nerease of Kent & Morte 

| intercet (Restrictions) Act, 1920, did 
not apply to it; & decree of removing 
runted.—SM‘CLYMONTS TRUBTERS vt. 


The tubjects | ¥¢ 
scorT. 


-house, & of 4 
constructed to | 


36* 


Cases 7068—7108b. 


Haskins v. Lewis, [1931] 2 K. B. 1. Refd. 
Leslie v. Cumming, [1926] 2 K. B. 417; 
Thompson v. Rolls, [1926]2 K. B. 426; Ebner 
v. Lascelles, [1928] 2 K. B. 486. 


7063a. Separate use of part as business premises -— 
Other part sub ' ere 
let to a tenant in 1900. The house con- 
sisted of two rooms in the basement, a shop 
& parlour on the ground floor, two rooms on 
the first floor & two rooms on the second 
floor. The tenant originally carried on a 
tailor’s business in the shop & resided in the 
house with his family. Subsequently he 
ceased to carry on the tailor’s business & his 
daughter carried on a drapery business on 
the ground floor, & his son carried on a 
betting business on the first floor. In 1927 
the tenant moved to another house where 
he resided with his family ; he then sub-let 
the two rooms in the basetnent to one sub- 
tenant as a residence, and the two rooms on 
the second floor to another sub-tenant as a 
residence. The landlord served notice to 
quit upon the tenant, & then commenced 
proceedings in the county ct. to recover 
possession of the premises. The tenant 





relied upon the protection given by HRent_ 


Restriction Acts. The county ct. judge 
found as a fact that the ground floor & the 
first floor constituted business premises, & 
that the tenant had sub-let the remainder of 
the premises & so parted with possession of 
them. Ue accordingly beld that the tenant 
was not entitled to the protection of Rent 
Restriction Acts & gave judgment for the 
landlord for possession :—-J/7Zeld : an order 
could be made for the recovery by the Jand- 
lord of possession of the whole of the premises, 
notwithstanding that the basement & second 
floor had been sub-let to two tenants as 
residences, those sub-tenants being protected 
by 1020 Act, 5. 5 (5) & s. 15 (3), & bee oming 
tenants of the landlord.—-ILASKINS ¢. LEWIS, 
[LOSE y2 WK. BB. 1s 100 LF KR. B. 1803 144 
LT. 3878; 95 J. VP. 57 5 ATT. 1. R195 5 29 
LG. KR. 199, C. A, 


Annotations :—-Consd. Fordroc a. ae G4°.50.. P11, 
Apld. Skinnor v. Geary (1931), 47 TP. L. R. 597 


7067a. --—- Dwelling-house taken for purpose of 
subletting.|——-A dwelling-house consisted of a 
ground floor & basement. The tenant did not 


herself occupy the dwelling-house or any part 


of it, but sublet. the ground floor furnished, 
& the basement unfurnished, to sub-tenants 


whose occupation ceased shortly before the | 


end of the tenancy :---Held : 1920 Act was 


not. prevented from applying to the dwelling- | 


house, so as to entitle the tenant to rely 
upon sect. 2 (3), because (1) the tenant took 
& used the dwelling-house only for the pur- 
pose of subletting it, inasmuch as the taking 
& user of preniises only for that purpose did 
not make them business premises to which 
the Act did not apply; (2) the tenant did 
not herself occupy the dwelling- -house, & her 
ae wenante ceased to oceupy. it before the 


PART XXVII, SECT, 1,SUB-SECT.3.— | certain offices at a 


a. For the word “ Aofel”’ In tho 
catchwords substitute the word | 
* house.’’ | 

0 i. ~~, }—~—A farmhouse was 
let with a farm, the tonancy expan 
at Martinmas 1923. In Mar. 1922, 
the tenant sub-let the house, garden, & 


the house. 





value o 


ratable value of tho garden & oftices 
being Ices than one-quarter of that of 
On the expiry of the farm 
tenancy at Martinmas 1923, tho land- 
lord let to the subtenant the house, 
| garden, & offices, with the steading X 

farmyard, ata rent of £35. 
tbe garden, officea, ste 
a farmyard was tvore than one-quarter 
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end of the tenancy ; (3) the tenant had sublet 
the ground floor furnished to sub-tenants, who 
ceased to occupy it before the end of the 
tenancy.—EBNER v. LASCELLES, [1928] 2 


- K. B. 486; 97 L. J. K. B. 497; 139 L. T. 
140; 92 J. P. 114; 44 T. L. R. 460; 72 
Sol. Jo. 303; 26 L. G. R. 295, D.C. 


Annotations :~-As to (2) Dbtd. Fordree v. Barrell (1931) 
ee be As to (3) Consd. lordree v. Barrell (1931), 
7090. Add. Annotation :—Refd. Lloyd v. Cook, 
Goudge v. Broughton, Simson v. Miatt, 
Bartram v. Brown, Barker v. Hutson, [1929] 
1K. B. 103. 
Add. Citation :—24 L. G. R. 250. 
Add Annotations :—Apld. Doulin v. Purcell 
(1926), 136 L. I’. 633. Apprvd. Lloyd v. Cook, 
Goudge v. Broughton, Simson v. Miatt, 
Bartram v. Brown, Barker v. Hutson, [1929] 
1 K. B. 103. Folld. Domendietti v. Ryan 
(1929), 141 Ju. T. 239. Consd. Charvonia v. 
Esterman (1931), 47 T. L. KR. 533. Refd. 
Oakley v. Wilson, [1927] 2 K. B. 279. 
7095. Add. Citation :—24 L. G. It. 321. 


Add Annotations :—-Dbtd. Brookes v. Liffen, 
[1928] 2 K. BB. 347. Apprvd. Lloyd v. Cook, 
CGoudge v. Broughton, Simson v. Miatt, 
Bartram v. Brown, Barker v. Hutson, [1929] 
1 K. LB. 103. Consd. Ratkinsky v. Jacobs, 
[1929] 1 K. B. 24. Refd. Oakley v. Wilson, 
[1927] 2 K. B. 279. 

7097. Add. Annotalions :—As to (1) Distd. Lovi- 
bond (J.) & Sons v. Vincent, [1929] 1 KK. B. 
GS7. Consd. Skinner «. Geary (1981), 47 
T. T. Ro. 597. Generally, Refd. Roc v. 
Russell, [1928] 2 Ik. 1B. 117. 

7097a. Meaning of ‘‘ family ’’---1920 Act, s. 12 
(1) (g).) —PRice v. GouLD, No. 7107b, post. 


Add. Annotations :--Distd. Ebner v. Las- 
celles, [1928] 2 Ik. B. 486. Consd. West. 
Wales Joint Board for the Mentally Defective 
a Kvans (1928), 139 1. T. 882; Tlaskins vt. 
Lewis, [1951] 2 K. B. 1; Skinner v. Geary 
(1931), 47 T. L. RR. 597. 

~——- —-—— ca SPURLING tv, 
(19 26), cited: 1931 ]2 


* 


7091. 


7101. 


a 


PUGH 

K. 13. at. p. 2638, D.C. 

Peal: Apnea: Fordree v. Barrell (1931), 95 J. P. 
14 


7103b. e]-- The tenant of a 
‘iw siting: sHiouse Which was within the rental 
limits of 1920 Act, sub-let furnished certain 
rooms of the house to two persons, reserving 
for herself merely one room & the scullery. 
The sub-tenants were given by the tenant the 
right, as against herself, to exclusive posses- 
sion of the rogms in question, On becoming 
aware of the sub-Ictting the landlord of the 
house gave notice to terminate the tenancy, 
& thereafter took procecdings to recover 
possession of (a) the whole house or (b) the 
rooms Which had been sub-let :—Held: the 
rooms which had been sub-let had become 
decontrolled by virtue of 1920 Act, s. 12 (2), 
& therefore that the landlord was’ entitled to 
recover DUSSeest0n of those rooms.—FORDREE 


| 71038. 








Pn en ee ak a ee ee ee 








rent of £20, the , of that of the house :—WHeld: as the 

| value of the land & other premises let 
with the house since Murtinmas 1923 

exceeded one-quarter of that of the 
house, 1920 Act did not apply to the 

| subjects, the uddition of the farmyard 
& steading Lbaving altered the identity 

| o the  houso, & thus elidcd sect, 12 (6) 

| of t.—HALDANE t. SINCLAIR, 
elosTy s. wy 562.—SCOT. 


The ratable 
g; 
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-7108¢. —— 


7103d. 


7103e. 


Vol. XXXI.—Landlord and Tenant. 


v. BARRELL, [1931] 2 K. B. 257; 100 L. J. 
K. B. 615; 145 L. T. 219; 95 J. Pp. 141; 
47 T. L. R. 404; 29 L. G. R. 440, C. A. 


Application of 1920 Act, s. 2 (3).] 
—EBNER v. LASCELLES, No. 7067a, ante. 


-|—Where there has been no 
default by a tenant under 1923 Act, s. 4, 
no order at all for possession or ejectment can 
be made in respect of premises protected 
by the Act, so long as they are lawfully 
occupied ; & the fact that a tenant has sublet 
the whole & does not occupy any part him- 
self will not be a ground for an order for 
possession being made against either tenant 
or sub-tenant.—WEstT WALES JOINT Boakp 
FOR MENTALLY DEFECTIVE v. Evans (1928), 
139 L. T. 382; 44T. L. R. 565; 261. G. R. 
447, D. C. 
——--.}—-(1) For a considerable period 
before 1919 deft. was tenant & occupier of a 
dwelling-house at N., which came within 
Rent Restriction Acts. In 1919 he went to 
live at a house in another locality of which 
house Iris wife was tenant. By permission 
of deft. a sistcr of his wife, with her husband, 
then went to :-side in the house at) N. In 
May, 1930. notice to quit the premises at N. 
was served by pltf., the landlord, on deft., 
who thereby became statutory tenant of the 
premises. In June, 1030, deft.’s  sister-in- 
law Jeft the premises, & deft. permitted his 
sister to live in them. In an action brought 
by pltf. against. deft. for possession of the 
house, the county ct. judge found that deft. 
was not in actual occupation of the house at, 
the material time & that he did not. retain 
possession within Rent Restriction Acts by 
the occupation of his wife’s or his own 
relations, since the purpose of that occupat :on 
was not to preserve the house as a residency 
for himself. The county ct. Judge accord- 
ingly made an order for possession of the 
house, & this order was affirmed by the Div. 
Ct. On appeal:— Held: the appeal should 
be dismissed on the ground (per Scrurron 
& SLESSER, L.JJ.) the fundamental principle 
of the Rent Restriction Acts being to protect 
a tenant who is residing in a house, a tenand, | 
to be entitled to the protection of the Acts, | 
must be in personal occupation or actual | 
possession ®f the premises in respect of which | 
he seeks that protection, & (per GreER, Lf.) | 
the findings of the county ct. judge involved | 
| 
| 
! 
{ 
| 
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that deft. had sub-let the house & so was, 
by virtue of 1923 Act, s. 4 (h), precluded 
frum claiming to retain possession. 

(2) In my view Collis v. Flower, No. 71085, 
was wrong, for the reasons that [ have been 
stating. The common law tenancy was 
terminated. The exor. had a common law 
tenancy, & it was terminated by notice to 
quit. He did not remain in occupation of | 


eee ee ei 
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TMOSl. 2. Ag) 


7105a. 


7107. Add. 


7107a. Daughter of deceased 


Acts applied, died intestate & Iecaving no 


Cases 7108b—7107a. 


the house, & in my view, the original tenant 
having no right, as we have now decided, to 
dispose of the property by will, had no right 
to give any statutory right to the exor., & 
the exor., who had not lived in the house, 
could not claim to be a statutory tenant. 
In my view, therefore, Collis v. Flower, No. 
7105. is no longer an authority. 

The administrator case stands on a 
different. footing, because one has to look in 
all these cases to see what the facts were. 
The adininistrator case is the case of Aellows 
v. Low, No. TOV7 ‘There the facts ‘were 


different. The original tenant was a weekly 
tenant. It was a common law tenancy, & 


during her tenancy she died intestate. 
Consequently, whatever rights she had in her 
common law tenancy remained to her repre- 
sentatives in an iutestacy. No notice to 
quit was ever given. Consequently the 
common law tenancy remained. Then the 
landlord claimed that on the death of the 
tenant intestate, with no member of ber 
family residing in the house, the tenancy 
lapsed. It was held that the administratrix 
was a person who derived title under the 
original tenant, & consequently, that the 
residence could uot be interfercd with. The 
point of that case whieh renders it a right 
decision is that no notice to quit the conmon 
law tenancy had ever been given. The 
common Jaw tenencs, therefore, remained, 
& it remained in the person who at common 
law was entitled ta it, & hier tenaney had 
never been terminated. Consequently 
Mellous ve Low, No. 7097, on the facts, 1s 
right, but if notice to terminete the comuion 
Jaw tenancy had been given the ct. could not, 
inamy opinion, have said, wntess the matter 
could be brought within the very curious 
clause about intestacy to which J have 
referred, that such an administraterx not 
being in possession is entitled to be protected 
by the Act (ScRUTTON, UJ.). SKINNER v, 
Guwary, [POst}p 2K. EB. S406; 1001. J. 1. 
Tin; 955.P. 104; 407. LR. 5697; 207. G. hh. 
boy, GC. A, 

ILAsiins v. Laswis, No. 706da, 
cite, 


7105. Add. Annolationa :-—Distd. Lovibond (J.) 


& Sons a. Vincent, [LO29] 1 KK. Bb. 687. Overd. 
Skinner vy Geary (1931), 47 TT. Ja BR. 57, 
Refd. Roe v. Russell, (1028) 2 K. B. 117. 


~.| -SKINNESK ?. GEARY, No. T1hOde, ante. 

7106a - -.}- SKINNER v. Grany, No. T108e, 
ante, 

Annotation :--Consd. Prick vv, Gould 


(1930), 144 L. 'T. $33. 

tenant.) —Deft.’s 
father, who was tbe statutory tenant of a 
dwelling-house to which Itent Restriction 


PART XXVII. SECT. 2, SUB-SECT. 4. 


7106 i. Executor of tenant.}—Held: 
® tenant's rights under 1920 Act were 
prog clice personal, & no interest 
In deceased’s tenancy could devolve 
on defts. as ber exors.—DRURY vv. 
JOHNSTON, [1928] N. 1. 25.—IR. 


sd. Widow or member of deceased 
tenant's fae -}—Pitf. waa the owner 
ofa dwe fing bh vuee subject to Increase 
of Rent & Mtge. Interest (Restric- 
tions) Act, 1920. The premises had 
been let as a weokly tenancy, in ur about 


| 
| 
I 
| 
| 


1923, to N., who was then in pltf.’x 
cmployment, at the rent of Ss. per 
week. N. died intestate in June, 1926, 
leaving deft. his widow, who up to 
the thc of his death resided with him, 
On the death of her husband, deft. 
remained in ocenpation & cutered Into 
legal possession of the bouee under 
Inercure of Rent, ete. (Restrictions) 
Act, 1920. 8. 32 (1) (9). Deft. rmoarried 
again ip Mar. 1928, & her sccond bus- 
band & his chlidren came to reside in 
the house oceupled by her. The 
landlord instituted ejectnient pro- 
cecdings against deft., who claimed the 
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protection of Tnerease of Tent Mestrie- 
tions) Acta. Inercase of Hent & 
Mtye. literest (Restrictions) Act, 1920, 
k 12 (1) (yg) provides that “ the 
expreshion tenant Includes the widow of 
ao tenant dying fotestate who was 
residing with him at the time of his 
death "'i-- Meld: the widow acquired 
@ vested interest. as tenant, 6 Chere 
was nothing In Inereane of ent & 
Mtge. Interest (Restrictions) Act, 1920, 
Which divested thin interest on her 
hecomb marriage.—-APHLEY vt. BARK, 
{}¥28) N. 1. 343.~— IR. 


Cases 7107a—7150. ENGLISH AND Empree Dicest SuPPLEMENT. 


widow. Deft. was admittedly a member of 
her father’s family, ‘‘ residing with him at 
the time of his death,’’ within 1920 Act, 
s. 12 (1) (g) When he died deft.’s father 
owed six months’ rent to the landlord of the 
house :—~Held: deft. was a statutory tenant 
of the premises. & had to observe all the 
terms & conditions of the contract of tenancy 
which her father had originally held, but her 
statutory tenancy had begun with her, & 
she was not liable to pay the arrears of rent 
owing by her father at the time of his death, 
‘they being a liability which had been incurred 
by a preceding tenant.—TICKNER v. CLIFTON, 
[1929] 1 K. B. 207; 98 L. J. K. B. 69; 140 
L. T. 136; 93 J. P.57; 46 T. L. R. 35; 72 
Sol. Jo. 762, D. C. 


7107b. Brothers & sisters of deceased woman 
tenant.}|-—-The word ‘‘ family ”’ in sect. 12 (1) 
(g) of the 1920 Act includes brothers & 
sisters. The primary meaning of the word 
‘* family ’’ was children, but that meaning is 
susceptible of a wider meaning according to 
the context in which it is used, & the Legis- 
lature used the word “‘ family ”’ to introduce 
a wide & flexible term.—PRICE v, GOULD 
(1980), 143 L. TT. 333; 
ae qt. 411; 74 Sol. Jo. 437; 28 L. G. RK. 

7107c. Death of widow of tenant—-No further 
statutory protection.]—-On the death of the 
statutory tenant of certain premises within 
the limits of the Rent Restriction Acts, his 
widow continued to occupy, by virtue of 1920 
Act, s. 12 (1) (f). The widow subsequently 
died, & her daughter, who had been living 
with her on the premises, contended that by 
virtue of the same sect. the right of tenancy 
passed to her :—eld: as the Acts do not 
confer any right. of property, but merely a 
personal right. of occupation, the tenancy of 
the deceased tenant passed to his widow only 
under the above sect., & did not pass to any 
one else after his widow’s death.—PaAIn v. 
Coss (1931), 95 J. P. 201; 47 T. L. R. 596; 
29 L. G. R. 623, D.C. 

7112. Add. Annotation :—Apprvd. Lloyd v. Cook, 
Goudge v. Broughton, Simson v. Miatt, 
Bartram v. Brown, Barker v. Hutson, [1929] 
1K. B. 103. 


7125. Add. Annotation :—-Refd. Lloyd v. Cook, 
Goudge v. Broughton, Simson v. Miatt, 
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94 J. P. 210; 46 |. 


Bartram v. Brown, Barker v. Hutson, [1929] 
1 K. B. 103. 


7182. Add. Annotation :—As to (2) Refd. Leslie v. - 


Cumming, [1926] 2 K. B. 417 


7135. Add. Annotation :—As to (1) Consd. Bracey 
v. Pales (1926), 43 T. L. R. 69. 


7145a. What amounts to increase.]|—-By a local 
Act, the rates in S. were consolidated & 
became a comprehensive borough rate. In 
May 1927, by virtue of the Act, which 
provided that in certain cases owners might 
be rated instead of occupiers, the city council 
passed a resolution transferring the liability 
for the rate as regards premises of which the 
ratable value did not exceed £10. The 
resolution took effect on Oct. 5, 1927. The 
rate, which the owners became liable to pay, 
was calculated on the basis of nine-tenths 
of the amount in the pound of the full con- 
solidated rate previously payable by the 
occupier. The landlords of certain premises 
of a ratable value not exceeding £10 claimed 
that they were entitled to increase the rent 
of one of their tenants, under 1920 Act, 
by the amount of the full consolidated rate 
previously payable by the tenant :—Held: 
under sect. 2 (1) (b), the landlords were 
entitled to increase the rent, as there had been 
an increase in the amount of the rates for 
the time being payable by the landlords over 
the corresponding amount paid by them in 
the period specified by the sect.; but the 
amount of the permitted increase was an 
amount equivalent to nine-tenths of the full 
consolidated rate, & not the full amount of 
that rate —HopGkKINSON v. HiEwirr (1928), 
139 L. T. 401; 44 T. L. R. 694; 93 J. P. 23 ; 
27 L. G. R. 210, D.C. 


7149. Add. Annotations:—Apld. Hodgkinson vv. 
Hewitt (1928), 139 L. T. 401. Folld. Kvans 
v. Baxter (1930), 04 J. P. Jo. 178. 


7149a. --—---.]—-Where a landlord pays 
the rates & receives an allowance he is not 
entitled under 1920 Act, s. 2 (1) (0), to 
increase the rent by the full amount of the 
rates but only by that amount less the 
allowance.—EVANS v. BAxTer (1930), 46 
T. L. R. 270; 74 Sol. Jo. 284, D. C. 


7150. Add. Annotation :—Refd. ElVington Tenants 
v. Hatton (1928), 139 L. T. 211. 
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PART XXVII. SECT. 2, SUB-SECT. 7. 


7108 i. “ Separate"? — Whether 
physically separate— Or partitioned off.) 
—Ditf., the owner of a house conalsting 
of four floors & a basement, erooted tn 
each of the back rooms on the first & 
second floors a partition, which con- 
verted each large back room into two 
rooms. He put electric fittings in cach 
floor, & did other work in connection 
with the cae & water supply, & let 

ortion of the house to deft., describing 
t in the agreement as * consisting of 
a flat of three rooms & front basement 
on parlour ficor.” Ithad not aseparate 
or separate sganitary accom- 
modation, & there was no physical 
separation of it, an a reaidence, from 
the rest. of the house :—Held* (1) the 
dwelling-house had not been ™ 
Ade reconstructed by way of conversion 
into two or more separate & srlf- 
contained flata ’ within Ront & Mtge. 
Restrictions Act, 1983 (No. 19 of 1923). 

The rent be in arrear, plitf. served 
notice to quit on deft., & instituted 
ejectment p :—Held : (2) the 
letting was a new letting of portion 


of altered premises, so as to entitle 
plitf. to cha a rent without regard 
to the standard rent of the whole 
house; (3) deft.‘s claim for apportion- 
ment of thé rent must be dismissed ; 
(4) pltf. was entitled to an order for 

ossossion, the ct. granting a stay for a 

wited period, the order for possession 
not to iasue if the rent was paid within 
that ‘riod.—_ BoYLE v. FITZSIMONS, 
{1926 ie R. 378,.— IR. 

7109 1. ‘ Self-contained ”—-Whether 
complete residence—Neceasity for parti- 
tion.|}—BOYLE vv. FYTZSIMONS, No. 
7108 i, ante.—IR. 


PART XXVII. beer. 8, SUB-SECT. 2.— 
- (0). 


7128 i. House converted into flate— 
Whether ren! ut firat letting as flat.}— 
Dove v. No. 7108 1, 
a — 


aa. Rates previously paid landlord 
~——Right to throw upon tenant.}-—Apart 
from any qnestion of special agrec- 
ment, Inorease of Rent & Mo 
Interest (Reatrictions) Act, 
landlord of pre 


§2 


Frvzsinons, 


1923, 
prevents a to 


which the Act applies, so long as he is 
not entitled to obtain possession, from 
throwing upon the tenant the burden 
of rates, which he, the landlord, 
habitually pays or allows, though his 
contract to pay the rates may be void 
eh i aa v. Davy, [1928] I. RR. 


PART XXVII. soe ‘i SUB-SECT. 3.— 
® a ® 


sl. Service of notice—Proof.|—Held : 
Ne as 1920 Act required no particular 
ormalities or solemnities té be observed 
in connection with the service of 
notices, service could be proved by 
evidence in the ordinary way ; (2) upon 
the facts it must be inferred that notice 
had been received by the tenant.— 
ee ve. STEWART, [1926] S.C. 743.— 


sm. fyreement for increased rent.}— 
Deft. resisted a claim on the und 
that, as no notice to quit h been 
served, nor any valid notice of increase 
of rent, the increase was irrecoverable 
under Increase of Rent & Mo ge 
Interest (Restrictions) Acts of 1920 & 


1923, pltf. contending that the latter 
Act authorised an agreement for an 


Vol. XXXI.—Landlord and Tenant. Cases 7154—7188a. 


7154. Add. Annotation :—As to (2) Consd. Harris 


v. Norris (1930), 148 L. T. 280. 


7155. Add. Annotation :—As to (1) & (2) Consd. 


Harris v. Norris (1930), 143 L. T. 230. 


7155a. Tenant of part of dwelling-house—Right to 





notice from landlord of part.]—On Aug. 4, 
1914, @ house was let in two parts, upper & 
lower, each part being let at a rent of 8s. Od. 
a week. Subsequently the tenant of one 

art became tenant of the whole house at 

7a. a week, & the landlord gave him notice 
to increase the rent under 1920 Act, s. 3 (2). 
Resp. having become tenant of the whole 
house, desired to sublet the lower part, as 
had been done previously, & he sublet to 
applt. at a rent of half the whole rent resp. 
himself paid for the whule house, namely, 
8s. Gd. plus half the permitted inercase. 
Applt. contended that the &s. bd. a week was 
the standard rent of the part he occupied, & 
that as no notice was served upon him of the 
permitted increase he was not liable to pay 
any more. Iltesp. sued for pussession on the 
ground of non-payment of rent & rates in 
respect of the su-b-tenancy. ‘he county ct. 
judge gave judg:nent for resp. as pltf. Deft. 
appealed :——Held : resp. could not charge a 
rent in excess of the standard rent unless 
he could bring himself within the last 
sentence of sub-sect. (2) of sect. 3 “ where a 
notice of increase of rent which at the time 
was valid has been served on any tenant, the 
increase may be continued without service of 
any fresh notice on any subsequent tenant,” 
but the reference there to the tenant was to 
the tenant of the dwelling-house in respect 
of which the question arose & the inadiord 
of part was not entitled to increase the ren 
of the part unless notice of increase was 
given to the tenant of the part.—Hannree v. 
NorRIs (1930), 143 1. T. 230; 94 J. P. 199; 
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Jeading in any 


circhuinstances at 


46 T. L. R. 830; 74 Sol. Jo. 201; 28L. G. R. 
246, D.C. 


7165. Add. Annotation :—CGenerally, Refd. Abbey 


v. Barnstyn, [1030] 1K. B. 660. 


T171. Add. Annotation :—Refd. Roe v. Russell, 


[1928] 2 K. B. 117, 


7175. Add. Annotation :---Refd. Roe v. Russell, 


[1928] 2 K. B. 117. 


7181a. Decision of county court judge—Right of 


appeal to High Court.]-—Landlords served on 
one of their tenants a notice of increase of 
rent, purporting to increase his rent on 
account of their liability for repairs & other 
grounds. The tenant ultimately disputed the 
increase on the ground of repairs only. 
The landlords applied to the county ct. 
under 1920 Act, s. 2 (6), to determine the 
question whether the notice of increase was 
valid, whether they were responsible for the 
whole of the repairs, &, if not for what 
proportion they were responsible :—-Held : 
although questions of ww were involved in 
the matters submitted, the terms of the Act 
made the decision of the county ct. judge 
final, & no appeal lay from it.---KLVINGTON 
TENANTS, Trp. op. Harron (1928), 139 1. T. 


2113; 92 0. PP. 92; 4 °T. 1. R. 4583 72 
Sol. Jo. 8195 200. G0 803, PD. €. 
7188a. Necessity for apportionment-—Onus of 


material respect, & 
Was of accurate ak it could be in the 
the tine when = It 


proof.|—The tonant of part of a dwelling- 
house to which the Kent Restriction Acts 
applied proved, on an application by him for 
an apportionment of the rent of the whole 
house to determine the standard rent of the 
rooms occupied by him, that the whole house 
was let on Aug. 3. 1914 :---/eld: he had 
established a prim facie case of necessity 
for an apportionment, & the onus was then 
cast. on the landlord to show that the rouvms 
occupied by the tenant were let as a separate 
dwelling-house on Aug. 3, 1914, & so had a 
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increased rent had beeome due -— 
Held : arnsend ment of a defective notice 
was not restricted to the method 


increased rent, not exceeding the limits 
prescribed by the Act, although a notice 
to quit & a valid notice of increase of 
rent had wot been served. The 
circuit judge gave a decree for the 
amount elaimed :—eld : the decision 
must be aflirmed.-—-- LANGLEY v. POWER, 
(1928] I. R. 351.—-ER. 


PART XXVII. sr eT a SUB-SECT. 3.— 
s ( e 


sn. Notice increasing rent during 
currency of lease.|-—-A notice to be a 
valid notice must be correct in sub- 
Stance as well aa if form. 

A notice is not valid which purports 
to increase the rent during the currenc 
of the original torm of years for whic 
the tenant holds the premises.— 
roe v. BYRNE, [1926] I. L. 411, 


sp. Notice altering terms of tenancy.| 
—A notice is not valid which purports 
to alter the terms & conditions of the 
original contract of tenancy, by alter- 
the Hability for repairs.—SAamMMON 

ev. YRNE, {1926} I. R. 411, 415.—IR. 


sq. Immaterial errors—Effect of.J— 
In an action for recovery of arrears 
of rent, the tenant maintained that 
&® previous notice of intention to 
increase rent was invalid, in respect 
that (1) the notified Increase of rates 
was inaccurate, & (2) a charge for 
stair gas had wrongiy been included in 
the increased rates :—Held: as the 
tenant bad suffered no prejudice, & 
as the notice did not contain any 
statement which was false or mis- 
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was given, the notico was not Invalid.—- 
CLYDEBANK INVESTMENT Co., Lp, v, 
MARSHALL, (1927] 3. ©, 860.--SCOT. 


PART XXVIII. arse 3, SUB-SECT. 3.— 
- (C}. 


sr. 48 to amount of rent.}--A notice 
of intention to increase rent, which 
was in writing & in the statutory form, 
was objected to by the tenant ag incom- 
petent, on the ground that the land- 
lord had stated, as the “ rent payable,” 
not the standard rent, but a higher 
amount which bo was receiving at the 
date of the notice, & had further failed 
to set forth how the existing excess 
over standard rent had become due :- - 
Held: aa the tenant had already for 
some time been paying without 
objection rent at the figure stated in 
the notice, the onus “waa upon him to 
establish that the amount {tn excess 
of standard rent was not, legally 
exigible, & as he had fafled to do so, 
bis objection fell to be repelled.— 
M'KELLAR 0. M‘Mastes, [1926] S. C. 
754.—B5COT. 


7167 i. Amendment—~ Mode of.}-—-A 
notice of intention to {Increase rent, 
which was in writing & in the statutory 
form, showed under the appropriate 
headings how the proposed increase 
wasmadeup. Asthe item of occupier’s 
rates was subsequently found to have 
been ovcrestima the original notice 
was amended by a corrective notice, 
sent by the landlord’s factors 
received by the tenant hefore any 
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prescribed by 1923 Act, 4. 6, the primary 
purpose of which was to validate 
defective noticos which had been acted 
on, & it was compoetont to amend the 
notices by tho mothoed adoptod.— 
M'KRLLUAK v. M‘Maatnr, (1926) 8. C. 
754.—-SCOT. 


7167 ii. —---- Juriadiclion of court.)]-- 
Incrense of Kent & Mtge. Interest, 
(Restrictions) Act, 1926 (No. 24 of 
1926), 6. 14, bas been framed to pat 
the ct. Into the position of being able 
to do substantial Justice between land- 
Jords & tenants, & the power conferred 
goer far beyond the mere vorrection of 
clerical errors or the rectifying of 
nustakes of fact.—HWigGiIne v. WARREN, 
(1927] I. KR. 558.—IR. 


7167 iil —-- Affect of.}—Theo ct. 
mule aimendiaents In the notices on 
terms which appeared tu the ct. to be 
just & reasonable, & gave Judgment for 
the lapdjord for portion of the rent 
claimed :—Held: as a result of this 

rocedure, the tenant, instead of 
Loliide continuously under her agree- 
mnent, became a atatutory tenant as 
froin the date upon which the frst 
of the amended notices was decmed 
to lave taken effect.--NOLAN  v. 
GRAVES, (1929) I. ®. 7. --IR. 


PART XXVII. auCe. 8, SUB-SEOT. 3. — 
at. 48 cowtlilton precedent to increase 


of rent —Agreement for increased rent.}-— 
panes v. POWER, (1928] I. R. 351.--— 


Cases 7188a—728la. ENGLISH AND Empire Digest SUPPLEMENT. 


standard rent of their own, an apportionment 
of the rent of the whole house being thus 
rendered unnecessary.—PLATMAN v. F'ROR- 
MAN, [1929] 1 K. B. 376; 08 L. J. K. B. 351 ; 
140 L. T. 405; 93 J. P. 184; 45 T. L. R. 
184; 27L.G.R. 150, D.C. 


7195. Add. Annotation :---As ta (1) Refd. Lloyd 
v. Cook, Goudge v. Broughton, Simson v. 
Miatt, Bartram v. Brown, Barker v. Hutson, 
[1929] 1 K. T3. 108. 


7219. Add. Annotation :—Refd. Re Keystone 
Knitting Mills Trade Mk. (1928), 97 L. J. Ch. 

7225. Add. Annotation: — Consd. Elvington 
Tenants v. Hatton (1928), 139 L. T. 211. 


7T225a. Who fs tenant-——-1920 Act, s. 12 (1).]— 
TICKNER v. CLIFTON, No. 7107a, ante. 
7231. Add. Annotation :—Refd. Wilkins v. Carlton 
Shoe Co. (1030), 94 J. P. 207. 
7235a, —— ~---— —~--—.]—BOND v. PETTLE (1921), 
' Times, Jan. 15, D. C. 


Annotations :—~ Distd. Lever Bros., td. v. Caton (1921), 
ts L. lt. 664. Folld. Murton v. Aldis (1929), 141 L. T. 





7235b. —--- ———-- ——-—.]—MuRTON v. ALDIs, No. 
7318b, post. 


7287. Add. Annotations :--Refd. Roe v. Russell, 
[1928] 2. K. B. 117; Lovibond J. & Sons v. 
Vincent (1929), 98 L. J. K. B. 402. 


7238a. ——,]—DOMENDI: TTI v. Ryan, No. 
7041a, ante. 


7250. Add. Annotation :—-Refd. Turner v. Watts 
(1927), 44 1. L. R. 105. 


7254. Add. Annotations :-—Distd. Campbell v. Lill 
(1926), 185 L. T. 26. Consd. Roe 2. Russell, 
[1928] 2 K. B. 117. Apld. Lovibond (J.) & 
Sons v. Vincent, [1929] 1 Ik. B. 687. Consd. 
Price v. Gould (1930), 143 T. IT. 833. Refd. 
HKbner v. Lascelles, [1928] 2 K. B. 486; 
Haskins ». Lewis, [1931] 2 K. B. 1; Skinner 
v. Geary (1931), 47 T. 1. RR. 597. 


7254a. By will.|—The right of a statutory 
tenant under 1920 Act is a purely personal 
right, & cannot be transmitted by will.-— 
LovIBOND (JOHN) & Sons, Lrp. v. VINCENT, 
[1929] 1 K. B. 687; 981. J. KR. B. 402; 141 
L. T. 116; 93 5. P. 161; 45 T. L. R. 388; 
73 Sol. Jo. 252; 27 1. G. RR. 471, C. A. 


Annotations > —Consd. Price vr. Gould (19380), 143 L. ‘I’. 333. 
Refd. Abbey v. Barnstyn, 








7254b,. ———.]}—Where a statutory tenant purports 
to assign his interest & makes a declaration 
of trust in favour of the assignee, who is 
thereupon put into possession. the effect is to 
terminate the statutory tenancy & the 
assignee acquires no title or right to possession 
of the premises, but is simply a trespasser.— 
WILKINS v. CARLTON SHOE Co., Lrp. (1930), 
04 J. P. 207; 46 T. L. R. 415; 74 Sol. Jo. 
463; 28 L. G. R. 358, C. A. 


7254c. Right to sublet.|—A statutory tenant of 
a dwelling-house, holding upon terms which 
do not prohibit subletting, may sublet part 
of the dwelling-house, provided the remainder 
is not already sublet. His power to sublet 
is subject to apportionment of the standard 
rent of the dwelling-house. 
The words “ lawfully sublet ’’ in 1920 Act, 
s. 15 (3), & in 1923 Act, ss. 2 (2), 4 (5), & 
7 (1), do not apply exclusively to a dwelling- 
house of which the tenant is a contractual 
tenant, but apply also to a dwelling-house 
of which the tenant is a statutory tenant.--- 
Ror v. Russetn, [1928] 2 K. B. 117; 97 
L. J. K. B. 290; 138 L. T. 253 ; 92 J. P. 81; 
44 T. L. R. 278; 26 L. G. R. 145, C. A. 


Annotations :—Consd. Lovibond (J.) & Sons ». Vincent, 


{1929} 1 K. B. 687. Reid. Fordree rv. Barrell (1931), 95 
J, 1. 141; Haskins v. Lewis, [1031] 2 K. B. 1; Skinner 
wv. Geary (1931), 47 T. L. RR. a97. 


—-~—~.]--See, also, Nos. 7041, 7237. 


7261. Add. Annolation :—Refd. Middlesex County 
Council v. Hall, [1929] 2 K. B. 110. 


7264. Add. Annotation :-—Consd. Roe v. Russell, 
[1928] 2 Kk. 3. 117. 

7265. Add. Annotations :—Expld. Lovibond (J.) 
& Sons v. Vincent, [1929] 1 K. B. 687. Refd. 
Roe v. Russell, [1928] 2 K. B. 117. 


7268. Add. Annotation :—Refd. Skinner v. Geary 
(1931), 47 I. L. R. 597. 

7280. Add. Annolations:—Apld. De Vries »v. 
Sparks (1927), 187 lL. T. 441. Distd. Turner 
v. Watts (1927), 44 T. L. It. 105. 


7281. Add. Annotations :—Consd. Standingford v. 
Bruce, [1926] 1 K. B. 466; De Vries v. Sparks 
(1927), 137 L.. T. 441. 

7281a. Notice to quit--What amounts to.]-—An 
agreement made by a tenant with his land- 
lord for good consideration to give up pos- 
session cannot constitute a notice to quit 


Geary (1931), 47 kT. n. R. O97, 


ae at te te en nen ce Se ee NE SR ENE TOR Rep ee i ees + nee 


PART XXVIII. sas 3, SUB-SECT. 4,— 


7189 t. Where house reconstructed--- 
Conversion tuto flats.J)— BoyYir - rv. 
krrzsimmona, No. 7308 i, ante.— IR. 


PART XXVII. ser. < SUB-SECT. 2. -- 
« (8). 


72761. Rreach of covenant — Adjudica- 
tion as bankrupt.jJ—Where a lease of 
remises contained a proviso that, on 
the bkpey. of the Teasee, it showd be 
lawful for the lesser to re-enter upon 
the premises, & that, thereupon, the 
tenancy should absolutely cease, & 
as the lessee had been adjudicated 
a bankrupt, the ct. granted the applin. 
of the lessor for the reeovery of 
posscseion of the premises, made within 
aw year of the bkpcy. af the lessee, 
as, since Conveyaneing Act, 1892, 
s. 2 (3) (c), applied. sub-sect. 2 of that 
rection did not apply to the lease; &, 
nocordingly, the rertrictions imposed 
by Conveyancing Act, 1881, 8. 14 (1), 


(1930) TK. BB. 6605 Skinner tv. 


Se een a epee rere, 





did not apply to the leussor’s right of 
re-entry. The term of years for which 
the lease was granted expired in 1024, 
but the lessee continued to remain in 
possession :—Zleld : the lossee was not 
entitled to the protection of Increaso 
of Rent. & Mortgage Interest (Restric- 
tions) Act, 1923, as he had broken one 
of the conditions of his tenancy by 
allowing himself to be adjudicated 
bkpt., &, therefore, he was no longer 
entitled to possession, even as a 
atatutory tenant.—-Re Drew, [1929) 
I. R. 504.—IR, 


PART XXVIII. oe oy SUB-SECT. 2.— 


_. 1278 i. Premises used for immoral or 
illegal purpose—What amounts to— 
Offence against licensing laws.}—- A 
tennant of Hcensed premises was con- 
Vieted ofan offence against the licensing 
luws, but the conviction was not re- 
corded on the licence:—Held: the 
tenant had been convicted of using 
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| 
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| 


| within 1920 Act, s. 5 (1) (c), as substituted 
for the original sect. by 1923 Act, s. 4, so 








the premises for an {illegal purpose, 
& the ct., considering it reasonable to 
do so, made an order for possession.— 
FOLAN wv. LKE, [1926] I. R. 87.—IR. 


PART XXVII. ote SUB-SECT. 2.— 


sv. ‘* Greater Heri Limited to 
tenant personally.)—Where deft. was 
tenant of a house, which was ocoupied, 
not by him, but by his sister & her 
husband, & in proceedings for possession 
it was contended that the ct. should 
consider hardship to deft.’s sister & 
eeu :—Held ; *‘ hardship ’ under 
Rent & Mtge. Nestrictions Act, 1923 
(No. 19 of 1923), 5s. 4 ) (d), was 
arabe ay to a tenant personally, & 
no hardship borne by third parties 
could be taken into consideration.— 
COOLEY tv. WALSH & Coonry, [1926] 
Il. R. 239.—IR. 


sw. What amounts to.) — 
KAVANAGH v. WHITTLE, [1926] I. R. 
425, 428.—-IR. 
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as to entitle a landlord, who on the strength 

of the agreement has contracted to sell the | 
premises, to recover possession of same.— | 
De Vries v. Sparks (1927), 137 L. T. 441; | 


43 T. L. R. 448; 25 L. G. R. 497, D.C. 
7291. Add. Citations :—95 I. J. K. B. 901; 24 


L. G. R. 531. 


Add. Annotation :--Generally, Refd. Fordree 
v. Barrell (1931), 95 J. P. 141. 
7296. Add. Annotation :—As to (1) Folld. Hicks v. 


Snook (1928), 93 J. P. 55. 


e. Premises Required by Local Authority or for 
Statutory Underiaking (Vol. XXX1., p. 581). 


Add the words ‘or for Purpose in Public 


Interesi.’’ 


7298a. *‘In public interest °’—What is— Whether 
extension of trade.|—Goocn v. STRATMAN 
(1927), 43 T. L. R. 475, D. C. 





as ee ct a el a eS 


7301a. ——- ——.|—_WEst Wates Jomnr Boarp 


FOR MENTALLY 

T103b, ante. 
7302a. 

ane. 





7307. Add. Citation :—24 1. G. R. 141. 
Add Annotation :—Refd. De Vries v. Sparks 


(1927), 187. T. 441. 


7308c. Part of premises sub-let--Remainder used 
for business purposes.]—-LTASKINS v. 


No. 7063a, «nte. 


7318. Add. Annotation :-—-Dbtd. Mutton v. 


(1929), 141 L. 'T. 168, 
7318a. 
Times, Jan. 15, 








ened 


D. C. 


Annotations :—Distd. Lever Bros., Lid. v. Caton (1921), 37 
Consd. Murton vr. Aldis (1929), 141 L. T. 168, 


———~ ~——.]—On an application for 


T. 1. i. 664. 


7818b. 





DEFBUTIVE 7. 


J—EBNER v. LASCELLES, No. TO07a, 


-]|—BOoND v. PETTLE (1921), 


HVANS, 


NO, 


| 


LEWIS, 


Aldis 
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possession of a cottage made before justices 
under Small Tenements Recovery Aci, 1838 
(c. 74), it was proved that M. worked fur «. 
at certain gas works from Apr. 1920, ti! 
Jan. 1921. Adjoining the gas works was a 
cottage, the property of C., which was let 
to M. at the commencement & in consequence 
of his employment. In Jan. 1921, on the 
termination of his employment, M. ° reeeived 
notice to quit the cottage, & was asked to 
pay a certain sum for rent. Ue applied to 
the county ct. & the rent was settled by the 
county ct. judge at 5s. per week.’ M. paid 
this rent up to Sept. 8, 1928. On June 1, 
1928, ©. having suld the gas works, including 
the cottage, to a limited liability co., conveyed 
the same to the co. 
co. served a notice to quit on M., who sub- 


Re eee 


oh 


On Sept. 22, 1028, the | 


sequently tendered the rent due from Sept. & . 


to 22, which was refused. On Oct. 13, 1928, 


the statutory notice under the Act of 1838 . 


was served by the co.on M. The cottage was : 


reasonably required by the co. as a residence | 
for a man engaged in their whole-time employ- | 


ment at the gas works. 


Ce a een tt eal 


ae meee ee te 


The existence of : 


Cases 7281a—7351b. 


alternative accommodation was not proved 
by the landlord. The justices found that 
no new tenancy had been created & that 
there was no obligation on the co. to prove 
alternative accommodation. Accordingly 
they ordered that a warrant of ejectment 
should issue :-—-Held: at the time ejectment 
was sought the cottage was not let to applt. 
in consequence of his employment, the 
tenancy then being held under an entirely 
new contract, & that there were no materials 
on which the justices could find that no 
new tenancy had been created. Accordingly, 
as resp. had not proved the existence of 
alternative accommodation, the order that 
a warrant of ejectment should issue must be 
quashed.—-MurTon v. ALbDIs (1929), 14] L. 2. 
168; 93 J. PL 18d; 27 1. G. R. 609, D.C. 


73820. Add. Cifalion :—-2.4 1. G. R. 192. 
7322. Add. Annotation :.--Apld. Middlesex County 


| 73220, ---~- 


73362. Appeal to High Court 


Council v. Hall, [1920] 2 kK. B. 110. 


sores ene] The alternative accom. 
modation which must be offered to the tenant 
by an applicant for possession under the Rent 
Restriction Acts of premises used as a 
dwelling-house & also as business premises, 
need only be as regards their user as a 
dwelling-house, & not as regards their user 
aus business premises.---MLDDLESEX COUNTY 
COUNCIL wv. HALL, [1020] 2 K. BB. 1103 998 
la J. K. B. 4823 14i db. TR. 2485 08 3. PB. 
1S; 457. lL. RATE; 738 Sol do. $66, 27 
. G. R. 427, Dp. €. 

Right to raise point 
of law not taken in county court.! -i.eriveis 
2. Liimsr (1981), LOO 1. d. WK 788, DL. 


7342. Add. Annotation :-—Retd. Sieffield Corpn, ov. 


73514. - 


7351b. 


from the office of their iirm, & was 


Juuxford, Sheffield Corpo. 7. Morrell, [1920] 
2 Ix. 1. 180. 

---- Dispute not on question arising 
under Rent Restriction Acts.--Dispute as to 
renewal of lease.|—-//efd: 1920 Act, s. 17 (2), 
applied. ~-BRANCH ov, BENNETI’S DATES, 
Lrp. (1928), 44 Pod. dt. 605, 

- Lessee at rent less than two-thirds 
of ratable value.|-—~LLoyp ». Cook, GoupaK 
Mv. BROUGHTON, SIMSON vo, Miarr, BARTRAM 
ve. Brown, Barker we Tburson, No. 7362d, 
post, 

-- Assignee of lease.|--In 1013 
pltf. became the assignee of a lease of a 
house with twenty-six years unexpired. He 
went into occupation with his family & lived 
there until 1925, when he let three rooms on 
the ground floor to deft. on a weckly tenancy, 
the rooms constituting a separate dwelling- 
house within the Acts. Ife afterwards 
claimed to recover possession from deft., 
on the ground that 1928 Act, s. 2 (1), anplied 


so as to decontrol the premises :—-Jeld : 


ne a ee 


order for possession against LC. 3 it 
further followed that, wa the dwelling- 


sa. Where tenant disentitled to pro- 
tection—Tenant not in occupation. |}— 
‘Prior to 1920 F. C. became tenant of a 
dwelling-house under a contract of 
tenancy from month to month at the 
monthly rent of #1 16s, 8d.) In 1920 
¥. © went to reside elsewhere & never 
subsequently returned to the houxc. 
In 1920 F. C.’s brother, J. C., went, 
with F. C.’s permission, to reside in 
the house. A notice of increase of 
rent was served in 1920, subsequent 
to J. C. going into occupation. F. C. 
& J.C. were partners in business, & the 
rent of the dwelling-house was paid 


debited in the firm’s acemiuute to J. C.'s 
salary or to his share of the profits. 
J.C. was rated in respect. of the oeccupa- 
tion of the dwelling-honse. Both F.C, 
& J. CL etated in evidence that there 
wis no aasizninent of the tenancy from 
EOC. to JJG. Phe landlord brought an 
action in the Circuit Court against both 
BO. & JL CU. to recover possession :— 
Held: the proper inference from the 
evidence waa that J. C. ocecupled the 
dwelling-:ouse as tenant at will to his 
brother I’. C.; accordingly the proviso 
to sect. 4 (1) of the 1923 Act, applied ; 
it therefore followed that the landlor 

was not precluded from obtaining an 
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house had been lawfully sablet to J.C, 
before proceedings were commenced, 
J.C. was entitled to retain possession 
under #ect. 4 (2) of the 1923 Act, not- 
withstanding the judgment for recovery 
of possession against I. C,--Sisi ov. 
Cromrs, [L930] J. 2, 98.---0R. 
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—_— 
s 


p. Read 7342 i.’’ 


1342 fi. ——— ——~-.J-—=— BOYLE v. Firtz- 
SIMONA, No. 7108 i, ante.—IR, 


Cases 7851b—-78508a. -KINGLISH AND HMPIRE DIGEST SUPPLEMENT. 


the possession by pltf. of the whole house at 
the passing of 1923 Act. & up to the time 
of the letting to deft. (1) was not possession 
of the ‘‘ dwelling-house ’’ in question, (2) nor 
was it possession by him in the capacity of 
‘landlord,’ & sect. 2 (1) did not apply so 
as to decontrol the premises.—COHEN v. 
GoLp, [1927] 1 K. B. 865; 96 L. J. K. B. 
419; 136 L. T. 723; 43 T. L. R. 376; 25 
L. G. R. 198, D. C. 

Annotations :—Overd. Lloyd v. Cook, Goudge v. Broughton, 
Simson v. pit eee v. Brown, Barker 9, noon 
td 1K, FT N.F. artigos v. ae [1929] 1 

. B. 24. Coned. Domendictti v. Ryan (1929), 141 L. 'T. 

diy. Refd. Barton »v. Heeble, if 1928} Ch. 517; Kingsley v. 
Adler, (1929) 1 K. B. 525. 

7352a. - ---- ---— Quarterly tenant.|—-A quarterly 

tenant of a dwelling-house which he has 
sublet may be the “‘ landlord ”’ of the premises 
within 1923 Act, s. 2, so that, if he obtains 
possession of the whole of the dwelling- house 
after the passing of that Act, the house 
becomes decontrolled. —OAKLEY . WILSON, 
[1927] 2 K. B. 279; 96 1. J. K. B. 783 ; 
137 L. T. 479; 48 T. IL. R. 5215; 71 Sol. Jo. 
409; 25 LL. G. R. 316, D.C. 

Annotations :— Refd. Lioyd v. Cook, Goudge ». Probe bon: 
Simson «. Miatt, Bartrain v. Brown, Barke 
(1929) 1 K. B.103;3; Ratkinsky v. Jacobs, 1929). 1 K. i“ 24° 

dapeb. ~-—-— Mesne tenant—-Part subsequently 

sublet.)—In Nov. 1922, P. became tenant 
of an entire house on a three years’ lease 
from a superior landlord. In Nov. 1924, 
he sublet four of the rooms therein to 
D., who subsequently ipplied that the 
standard rent of his rooms should be fixed 
by an apportionment of the rent of the entire 
house :---Held: the opening words of the 
proviso to 1923 Act, s. 2 (1), were merely 
descriptive of the position at the time when 

the question of decontrol arose, & should be 
construed as ‘‘ where part: of a dwelling- 
house is or during the currency of this Act 
shall be lawfully sublet,’’ & D.’s rooms were 


saved from decontro] by the proviso.— 
DouLIn vo. PANCELL (1926). 1386 L. T. 633; 


43 T. 1. 8.140; 25. G4. R. 71, D.C. 


Annotations :~-Apprvd. Lloyd v. Cook, Goudge v. Broughton, 
Simeon v. Miatt, Bartram v. Brown, Barker v. Hutson, 
ee 1K. B.103. Refd, Oakley v. Wilson, [1927] 2 K. B 
‘ TY. 


7352c. ------ —-— Tenant at rent less than two-thirds 
of ratable value.|—-The tenant of a dwelling- 
house under a ninety-cight years’ lease at. 
a rent which was less than two-thirds of the 
ratable value of the house was in possession 
of the house at the passing of 1928 Act :— 
Held: notwithstanding 1920 Act, s. 12 (7), 
the tenant was not, as against the freehol ders, 
to be deemed to be the landlord of the house 
for the purposes of 1923 Act, s. 2 (1), so as 
to cause the house to become decontrolled.— 
BROOKES v. LAIFFEN, [1928] 2 K. B. 347; 1388 
L. T. 676; 92 J. P. 102; 44 T. L. R. 350; 
26 L. G. R. 199, C. A. 


Annotations :—Oonsd. Lloyd v. Cook, Goudge v. Broughton, 
Simson v. Miatt, Bartram ve. Brown Barker v. Hutson, 
(030) 1K. B. 103. Apld. Ratkinaky v. Jacobs, (1929) 1 

ae 24.. Consd. Domendietti v. Ryan (1929), 141 L. 8. 


78024. -—---— ~-——-,]--—-(1) The expression os landlord is 


a ee 
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Thitsunday 1924 


7355 i. aay Secovery of possession by | landlord let t 
lundlord—-H hat amounts to posseasion— | sunday 1924 to a new tenant. At the 
«lctual distinguished from notional Whitsunday term 


wesession.]~—The tenant of a dwell 


iouse, to which the Acte appli tenant centered 


RS RO a ln ks ne ee ae ee = ee enn ae es te ee ee 


gave notice of intention to remove at | 
he house as from Whit- 


removed from the house, & the new ; 
into posseasion :— 


in 1923 Act, s. 2 (1), is not to be construed in 
the strict sense as requiring a tenant & a 
contract of tenancy, but it must be used 
either in the looser sense of ‘“ owner,’’ or 
in the still looser sense of a person who at 
a later stage is going to a a aed as a landlord 
contesting with a tenant the terms of his 
tenancy. Neither in 1920 Act, nor in 1923 
Act, is the word ‘landlord’? used in its 
technical sense of a person between whom 
& tlie tenant a contractual relationship of 
landlord & tenant exists. 

Where a person who is a “ landlord ”’ 
within 1923 Act, s. 2 (1), can prove either 
that he was in possessior of the whole of the 
dwelling-house at the date of the passing of 
1923 Act, or at any time since that date, 
1920 Act ceases to apply to that dwelling- 
house & to every part of it. The whole house 
& every part of 1t is decontrolled, & a sub- 
sequent letting of the dwelling-house, or of 
any part of it, cannot revive control. 

(2) The expression ‘‘ the tenant ”’ in 1923 
Act, s. 2 (2), refers to the sitting tenant, 7.e. 
the person who is the tenant at the time when 
the lease referred to in the sub-sect. is granted. 

(3) Where a lessee at a rent less than two- 
thirds of the ratable value is in actual 
possession of the dwelling-house after July 31, 
1923, the dwelling-house is thereby decon- 
trolled, because, under 1920 Act, s. 12, the 
lessce must be treated as the landlord, & a 
subsequent sub-letting of certain rooms form- 
ing part of that dwelling-house does not 
revive control.—LLoyp v. Cook, GOUDGE v. 
BROUGHTON, SIMSON v. MIATT, BARTRAM Vv. 
Brown, BARKER v. HuTSON, [1929] 1 K. B. 
103; 97 L. J. K. B. 657; 189 L. T. 452; 92 
J.P.199; 44 'T. L. R. 761; 72 Sol. Jo. 533 ; 
261. G. R. 809, C. A. 

Annotations :-~As to (1) Conad. Natkinsky v. Vemare ee 
1K. B. 243 Domendietti v. Ryan Coe a 

als to (2) Folld. Kingsley », Adle er, o2O1 i. Ban, 

Poaciani, 


Consd. Abbey 7. Barnatyn, [1930] 1K Ki My 660. 
eet: ayene Downes, Clark v. Mawby (1931), 145 


78688. ——-— -—-— ——.|]—-Where, at the date of 
the passing of 1923 Act, a landlord was in 
possession of one part of a dwelling-house, 
«& he had a tenant in possession of the other 
part, & the tenant subsequently gave up 
possession of his part:--Held: the house 
became decontrolled, & a subsequent tenant. 
was not protected by Rent Restrictions Acts. 
-—RATKINSKY v. JACOBS, Le 1K. B. 24; 


A 


97 I. J. K. B. 566; 138 LT 739 3; 92 J. P. 
142; 44 T. L. R. 548 ; 72 Sol. Jo. 354; 26 
L. G. R. 380, D. QO. 


Annotation :—Apprvd. Lloyd v. Cook, Goudge v. Broughton, 
Simeon v. Miatt, Bartram v. Brown, Barker v. Hutson, 
{1929) 1 K. B 103. 


7858b. ———.]|—-BARTON v. KEEBLE, No. 2913a, 
ante. 


7358c. —-— Application of proviso to 1923 Act, 
s. 2 (1).] HARRIS v. STacey eet: 73 Sol. 
Jo. 668, C. A. 

| 7359a. By grant of lease to tenant—-Who is tenant.] 

-LLOYD v. CoOK, GOUDGE v. BROUGHTON, 
SIMSON v. MIaTT, BarTRAM v. BROWN, 

| BARKER vt. HUTSON; No. 7352d, ante. 





es Mae oe lm, 


H er ee landlord had not come into 

In Mar. 1924, the pera of e house 
within 1933 Act, s. 2, & 1930 ‘Act 
tinued rn apply to the house.— 
Ciabonin HERITABLE ESTATES, LTD. 


vw. MetTuven, [1927] 8. OC. 39. scot. 


ee oe. 


the old tenant | 


| 
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7859b. —-— —-—~.]—PItf. was the landlord & deft. 


the tenant of a dwelling-house, containing 
nine rooms. Subsequently pltf. let to deft. 
part of the dwelling-house, consisting of six 
rooms, & forming a separate dwelling-house, 
for a period of four years terminating after 
June 24, 1926:—Held: that within 1923 
Act, s. 2 (2), pitf. was the landlord of the 
part of the dwelling-house let to the tenant, 
& deft. was the tenant, although at the time 
the long lease was granted he was only the 
tenant of the whole house, & the part con- 
sisting of the six rooms was not in existence 
as a separate dwelling, & consequently, the 
said part of the dwelling-house was decon- 
trolled.— KINGSLEY »v. ADLER, [1929] 1 
kK. B. 526; 98 L. J. K. B. 218; 140 L. T. 
438; 93 J. P. 107; 45 T. L. R. 226; 73 
Sol. Jo. 93; 27 L. G. R. 220, D.C. 

——- ----- Contractual tenant.}—Bvy an 
agreement for a lease dated Jan. 31, 1919, 
the shop & premises, No. 9, C.,S., B.. were 
let to W. for a term of two years from Mar. 25, 
1919, at a rent of £45 per annum, the tenancy 
to continue thereafter, but to be terminable 
by six montis’ notice in writing. On 
Sept. 16, 192:, the landlord gave W. six 
months’ notice to determine the tenancy, 
which expired on Mar. 25, 1922, but W. con- 
tinued to vecupy the premises at arent of £54 
per annum after the notice expired. On May 7, 
1926, W. died, having by his will appointed 
his wife his sole executrix & universal legatce. 





cd 


~1 


Mrs. W. did not go into physical possession 
of the premises before May 26, 1926, when 
she entered into an agreement to, take the 


same rent. On July 26, 1926, she assigned 
the benetit of the agreement to deft. On 
Dec. 5, 1927, pltfs. acquired the freehold of 
the premnises, & on Jan. 5, 1928, gave notice 
to deft. terminating the tenancy at the 
expiration of the term. Deft., however, 


‘claimed to hold over under Rent & Mortgage 


Interest) Restriction Acts, 1920 & 19238, & 
pitfs. brought these procecdings for posses- 
sion, claiming that although the premises 
had been a dwelling-house within the Acts 
they had been decontrolled ag a result. of the 
agreement of May 26, 1926. On appeal from 
an order made by the county court judge for 
possession :-—-feld : (1) there was evidence 
before the county court judge to support his 
finding that W. became a contractual tenant 
at the increased rent after the termination 
of the tenancy agreement of Jan. 31, TWILL); 
(2) Mrs. W. was consequently a contractual 
tenant at the date of the agreement of 
May 26, [9265 (8) the agreement of May 26, 
1926, therefore operated to decontrol the 


premises. There is no reason for giving 
“the tenant ’ in 1988 Act, s. 2 (2), the 
limited meaning of statutory tenant. 


ABBEY v. BARNStTYN, | 1930] LIK. B. 660 5° 99 
L. J. KB. 869, Pres LL. . 619; 04 9. BP. 
196; 407M b.. 296, 28 1. Gn 3h, Dc. 


Vol. XXXII. Cases 4—167a 


LIBEL AND SLANDER. 


Part |.---In General. 








4. Add. Annotations :—Refd. Broome v. Agar Harrison (1928), 139 Tl. T. 521 
(1928), 1388 L. T. 698; Lockhart v. Harrison | 24a, oe Heiae ae nn v Fry T. S$. & Sons 
(1928), 139 L. 'T. 521. Lrp., No. 167a, poal. —— 
18. Add. Annotations :—Consd. Broome v. Agar | 26a, -J]— Osnorn v. Boutter (THOMAS) & 


(1928), 1388 L. T. 698. Refd. Lockhart v. Son, No. 1084a, post. 


+ 


Part Il.—--Parties. 


41, Add. Annotations :—As to (1) Consd. Horwood JI. J. &. B. 450. BR The \V y 7 
v. Statesman Publishing Co. (1929), 98 [1928] P. 41, etd. ‘The W. 1. Randall, 


Part Il]——Identity of Person Defamed. 


58a. —-—-.]-SOLOMONS v. MEDEX (1816), ] Stark. | 77. Add. Annotations :--~Apld. Cassidy v. Dail 
191; 171 BE. Rh. 443, N. P. | Mirror Newspapers, [1829] 2 1. B. 33). Retd. 

15. Add. Annotation :—As to (1) Refd. Cassidy ». | Thomson v. MeNulty (1927), 71 Sol. Jo. 744, 
Daily_Mirror Newspapers, [1929] 2 K. B. 331. | 


Part IV.—-The Statement. 


121. Add. Annotations :—-ls to (2) Apld. Tolley x. | manufacturers, Issued, as an advertisement 
Fry & Sons, Ltd., [1931] A.C. 333. As to (4) | of their goods, a caricature of pitf., a promi- 
Consd. Lockhart ». Harrison (1928), 139 nent amateur golfer, depicting him as playing 
L. T. 521. Generally, Consd. Cassidy v. golf, with a packet: of their choeolate pro- 

Daily Mirror Newspapers, [1920] 2K. 3. | truding from his pocket, & a caddy was 


ool. represented with him, who also had a packet 

135. Add. Annotation :—Consd. Tolley v. Fry J. 8. of chocolate, the excellence of which he 
& Sons (1929), 46 T. L. BR. 108. test the ee of pltf’s drive. 

i ot The artiserpent wi ' ished wit 

146. Add. Annotation :—Apld. Tolley v. Fry J. 8. | i Tawiflen: iu a a 
& Sons (1929), 46 T. L. R. 108. | thereupon brought an action. claiming 
167a. Amateur sportsman—Imputation: of pro- : damages, allesing that it constituted a libel. 
fessionalism.}—Defts., a firm of chocolate | By his statement of claim he alleged that 
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PART II. SECT. 1, SUB-SECT. 8. who stated that they understoad the 
words to refer to the editor of the newa- 


sa. Action by unincorporatcd assucia- h +A 
on. | : op te Bel : rticdle applied to i 
tion.j}—An unincorporated assocn. ; Papers --Held 2 the ar a PART IV. SEC 2 are | 
: the editor, & it was no defences to show | . SECT. 1, SUB-SECT. 1.- 
hha tea al ha oetcca Wey prea a that the writer beef not intended to | C, (a). 
| 


-~ 


VTIABRING (1927), 48 NL. Re 145.—- 
5. AF 


aliogod {ibe! Mantot gue far the libel refer to the cditor.— NASIONALE Pris sh. 7 have taken judgment against 
& It cannot sue after incorporation for feu} Resp, being indebted to Ge & 
the injury alleged to bo done to its Co. on an account for goods purchased 
members ‘before it was incorporated.--- PART Iv. SECT. 1, SUB-SECT. 1..--B. upon which BU BELELOBAN had been issued, 
GIDNEY v. ANGLO-INDIAN & Domi- ah, ae tat Pek, ea ee called upon G. & Co. for the purpose 
CILED. EUROPEAN FEDERATION (1939) 92 ii, Publication of authorised patent | of pointing ont that Ure auecount was 
LbL.RY PR A O50 IND. WON ¢ medicine testimonial, Jey. published | wrong. Ho was aceoinpaniod by a 
pad Rete in the newepaperrs a testimonial pire i friend L. whe knew the ohjeet of his 
porting to have been given by ptf. 


ve, LONG, 11930] App. J. $7.—S. AF. 
} 

| : visit. While discussing the account, 

PART III. SECT. 1. , recommending the use of 6 patent | applt.. a director of the firm, sald to 

li, —— ——.}—THomson & Co. v. j medielne cold by deft. PME. bad not pesp, in the hearing of LL. & PL (an 

McNurry (1927), 71 Sol. Jo. 744, H. L. | given or authorised the publicatlon of employee of the firm): ‘1 have taken 

—SCOT. the testimonial: --/7eld- the tesll- | judgement against you & you can do 

momal was capable of being held | what you tke.” G. & Co. had not in 

defamatory & on the evidence, | fact taken judgment, applt.'s state- 

defatuution had been established. - "ment beng based upon  Ineorreet 

MAzaTT? (on Masorry) oc, AeME PRo- | information obtained by telephone, 

preva, LT, 1030) 3 WOW. Re. i300) during the course of the toterview, by 

4D. L. . 60.--CAN, }, from the firm’s solrs., & conveyed 

nj. Accusation of being spy.J—Pltf. : by BP. to na His i—Hleld;s the words 

alleged that he had been called a | were not defamatory per se, but were 

Nationalist epy, but alleged no apeclal | cupable of 4 emery mvgning.— 

s 
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PART III. SECT. 2. 

66 iv. Evidence of sense in 
which understood — Intention imma- 
terial.}~—-Where deft. published an 
article which the ct. found was in- 
tended to canvey the meaning that one 
or more of the torial staff of a certain 
newspaper had deliberately falsified 
for political purposes, a correct report 
of a specoh & witnesses were called | not per se defainatory.—HARDAKER ?. 


1 
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circumstances :-—Held : the words were | SMITH v. LAWRENOE (1929), 50 N. L. Ft. 


132.—-S. AF. 


Cases 167a-—S66b. 


174. 
188. 
229. 
292. 


Wd J. K. 2B. 828 ; 


‘‘ defts. thereby meant, & were understood 
to mean, that pltf. had agreed or permitted 
his portrait to be exhibited for the purpose 
of the advertisement of defts.’ chocolate ; 
that he had done so for gain & reward ; that 
he had prostituted his reputation as an 
amateur golf player for advertising ied etre ; 
that he was seeking notoriety & gain by the 
means aforesaid ; & that he had been guilty 
of conduct unworthy of his status as an 
amateur golfer.”’ At the trial evidence was 
given by golfers to the effect that if an 
amateur golfer lent himself to a scheme for 
advertising, people might think he was not 
maintaining his amateur status, & that he 
might be called upon to resign his member- 
ship of any reputable club. It appeared 
from correspondence passing between defts. 
& their advertising agents that the question 
of the possible cffect on the amateur status 
of pltf. & others similarly caricatured had 
been brought to the attention of the defts. :— 
Hield: in the circumstances in which the 
publication took place, as explained by the 
evidence, the caricature was capable of 
bearing the meaning alleged in the innuendo, 
& there ought to be a new trial limited to the 
assessment of damages.—TOLLEY v. FRY 
(J. 8.) & Sons, Lrp., [1931] A. C. 333.5 100 
151.1; 47 T. LR. 
351; 75 Sol. Jo. 220, H. L. 

Add. Annotation :—Consd. Tolley v. Fry J. S. 
& Sons (1929), 46 T. L. R. 108. 

Add. Annotation :—Refd. Tolley v. Fry J. 8. 
& Sons (1929), 46 'T. L. R. 108. 

Add. Annotation :-—As to (1) Refd. Watt v. 
Longsdon (1929), 98 L. J. K. B. 711. 


Add. Annotation :—Consd. Tolley v. Fry J. S. 
& Sons (1929), 46 T. L. R. 108. 


525a. Candidate for seat in Parliament.|— Defama- 


tory words, which are actionable in them- 
selves, are not the less so because they are 
alleged to have been spoken of one as a 
candidate to serve in parliament.—Harwoop 
v. ASTLEY (1804), 1 Bos. & PLN. RR. 47; 127 
i. ht. 375, Hx. Ch. 


Annotation -—Refd. Paukhurst v. Hamilton (1887), 3 T. L. R. 
5Ut 


Re eT AES I 9 RUE eal) ears 





AE | te ere Re AER «teen 


ENGLISH AND Emprre Digest SUPPLEMENT. 


541. Add. Annotation :—Refd. Broome v. Agar 
(1928), 188 L. T. 698 

577. Add. Annotation :—Consd. Cassidy v. Daily 
Mirror Newspapers, [1929] 2 K. B. 331. 

-]—PLUNKEET v. GILMORE (1725), 

Fortes. Rep. 211; 8 Mod. Rep. 215; 92 

EB. R. 822. 





672a. 





4.—IMPUTATION OF UNCHASTITY IN 
FEMALE. 


866a. Photograph of husband of plaintiff with 
another woman—-Alleged to be engaged.]— 

(1) Defts. published in a newspaper a photo- 
graph of one C. & a Miss X. together with the 
words ‘‘ Mr. C., the race-horse owner, & 
Miss X., whose engagement has_ been 
announced.” Plitf. was, & was known 
among her acquaintances as, the lawful wife 

of C.; but defts. did not know this :—Held: 

the publication was capable of conveying 

a& meaning defamatory of pltf. &, the jury 
having found that it conveyed to reasonably 
minded people an aspersion on her moral 
character, that she was entitled to damages. 

It is impossible for the person publishing 

a statement which, to those who know certain 
facts, is capable of a defamatory meaning 

in regard to A., to defend himself by saying: 

‘*] never heard of A. & did not mean to 
injure him.’ If he publishes words reason- 
ably capable of being read as _ relating 
directly or indirectly to A. &, to .those who 
know the facts about A., capable of a defama- 

tory meaning, he must take the consequences 

of the defamatory inferences reasonably 
drawn from his words (SckuTron, L.J.).— 
’ASSIDY v. Datty Mirror NEWSPAPERS, 
[1929] 2 K. B. 831; 98 L. J. K. B. 5963; 141 

a a 404; 45 T. L. R. 485; 73 Sol. Jo. 348, 
Annotation :—Consd. Ralston v. Ralston, [1930] 2 K. B. 238. 
866b. Inscription on tombstone erected to living 
wife.|——Pitf. married deft. in 1893. In 1899 
the parties separated under a deed of separa- 
tion & thenceforward lived apart. By the 
deed of separation deft. covenanted to pay 
an annuity to pltf., & the deed also contained 


SUB-SKCT. 


PART IV. SECT. 1, SUB-SECT. 2.— 


B. (a). 
80. Imputation of adullery — Not 
amounting to crime of seduction.) -- 
Merkore v, PAWLUEK, [1991] 1 W.W. RR. 


PART IV. seed Cvapaaiiae 1.— 
« (B). 


240 i. Dishonest trading.}— 
Rasim Bans v. Bacncua LAL (1928), 
» Il. R. $1 All. 509.-—-IND, : 


PART IV. sage 2, cee 1.— 
» (a). 
sd. Accusation of unethical practice.) 
—-LAWRENCH @. FincH, [1931] 1 
D. L. HR. 689.-—-CAN. 


PART IV. SECT. 2, SUB-SECT. 1.— 
D. (b). 





se. Painicr ~- Jinpuiation of non- 
membership of trade wunion.j-—-Held : 
not dofamatory, as tho words did 
touch pltt. in nfs vocation, nor were 
they spoken of him iu the way of his 
calliug, 80 as to be actionable without 
special damage.—-M'MULLAN_v. MUL- 
wa & FaRReww, [1929] I. R. 470.--- 


SUB-SECT. 1.— 


PART IV. SECT. 2 
D it 


af. Slevedorce—- Misconduct as member 


of trade union. }-—VP1tf., a wharf-labourer, 
had accused deft., the union secretary, 
of being short in his cash. A moeting 
of the union was called to consider 
pltf.’s conduct, & thereat doft. called 
pltf. & others “dirty stinking scabs 
& parasites,’’ & stated that they were 
the firat’ three men, in the event of 
industrial trouble, the union would 
have to fight. After discussion, the 
meeting resolved that pltf. apologise 
to deft., or in default, should resign. 
Pitf. did not do either, &, at a subse- 
quent meoting, was expelled from the 
union for not abiding by a decision of 
the meeting. Deft. thereafter success- 
fully objected to pltf. being employed 
as a stovedore:—Held: the words 
were not applicablo to pltf.’s conduct 
in his calling, & were not actionable 
per ge.—TAYLOR v. HAMILTON, [1927] 
5. A. Ss. R. 3$14.-—AUS, 


PART IV. SECT. 2, SUB-SECT. 1.— 
E. (c) iii. 


5625 i. Member of Parliament.}—The 
term “ office *? includes the position of 
a member of Parliament, whether or 
not such person holds an office in the 
gtrict common-law sense of the term.— 
PRATTEN v. THE Lapour Dai.y, LTD,, 

1926) V. L. R118; 47 A. L. PB. 147° 
1926) Argus L. R. 153.—AUS8. 


2 


PART IV. SECT. 2, SUB-SECT. 2.— 


s a * 

549 i. Descriplion of crime in technical 
terms unnecessary.j)—In order for words 
to be actionable per se as an imputation 
of the commission of a crime they need 
not describe the crime in technical 
language.—-BUREAU —u. CAMPBELL, 
[1928] 3 D. L. R.907; [1928] 2W. W. R. 
0335,-—CAN. 


PART IV. SECT 7 eae 2.-— 
- (c). 
sg. Siealing names &: addresses from 


filcs.)---LAWRENCE v. FINCH, [1931] 1 


D. L. R. 689.—-CAN. 
PART IV. SECT. 2, SUB-SECT. 2.— 


- (a). 

559 iil. —~-.]— Words which Lmpute, 
not the actual commission of a crime, 
but merely that the person spoken of 
would, if given the opportunity, com- 
nut a particular crime are not slander- 
ous per se.—DUBORD v,. LAMBERT, 
f1928)3 D. L. R. 538; [1938] 2 W.W. RB. 
529; 23 Alta. L. R. 491.—CAN. 


PART IV. SECT. 2, SUB-SECT. 3. 
858 i. Charge of having had disease. ]— 
An imputation of past infection is not 
aotionable a¢.— Halis v. 
(1927), 69 O. L. 5 evad. on other 
97; (1928) 


geunds, ASS delat oD L. ’R. 


883. 


885. 


900. 


Vol. 


a covenant for further assurance. After the 
separation pltf. set up in business as a garage 
proprietor, & she subsequently converted 
this business into a private limited co. in 
which she held the majority of the shares & 
was the chairman & managing dircctor. 
In 1929 she saw in a churchyard near her 
husband's residence a tombstone on which 
was the following inscription: ‘“ In loving 
memory of Jennie the dearly beloved wife of 
W. R. Crawshay Ralston of the Bungalow, 
Valley. Died 20th May, 1916.” Dett. was 
the W. R. Crawshay Ralston mentioned in 
the inscription & he had caused the inscrip- 
tion to be made. Pitf. brought an action 
against her husband for libel & also for a 
declaration that she was the lawful wife of 
deft. :—Held: though the inscription was 
capable of a defamatory meaning, the pltf., 
by reason of Married Women’s Property 
Act, 1882 (c. 75), s. 12, could not sue ber 
husband on it, the action being for a tort & 
not for the protection & security of her 
separate property.—-RAISTON v. RALSTON, 
[1930] 2 K. B. 238; 99 L. J. K. B. 266; 142 
L. T. 487. 
Add. Annotation :—As to (1) Consd. Tolley v. 
Fry J. S. & Sons (1929), 46 'T. lL. R. 108. 


Add. Annotations :—Refd. 1. v. Denyer, 
[1926] 2 K. B. 258; Auto-Mart (London) v. 
Chilton (1927), 43 T. L. R. 468; Hardie & 
Lane v. Chilton (1927), 06 Ll. J. K. B. 1040. 
Add. Annotations :—Consd. Broome v. Agar 
(1928), 138 L. T. 698. Apld. Cassidy ». 
Daily Mirror Newspapers, [1920] 2 K. B. 331. 


907a. ———.]—Cassipy v. Dairy Mirror Nuws- 


931. 


PAPERS, No. 866a, anie. 


Add. Annotation :—Refd. Tolley v. I'ey J. 8. 
& Sons (1929), 46 T. L. 1. 108. 


XXXII.— Libel and Slander. Cases 866b-—1014, 
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ment published by defts., in which it was 
alleged that pltf., then Free State Minister 
of Labour & head of the Free State Military 
Secret Service, was responsible for the murder 
of L., & knew who were the men implicated 
in an attack on British troops at Queenstown. 
Defts., in their plea of justification, did not 
justify the allegation of murder nor the 
allegation that plitf. was a murderer. But 
they said: “Jf & in so far as the words 
complained of meant or were understood to 
inean or were capable of meaning that pltf. 
took no steps to bring to justice persons guilty 
Of the death of L. or of the attack on the 
British troops at Queenstown, or that pltd. 
was unfit to hold any office of trust or 
responsibility, or of any kind, or that pltf. 
was a person with whom no honest or re- 
sponsible man ought to have anything to do, 
such words were & are true in substance & 
in fact.” PIG. having obtained an order 
for particulars of the justification, defts. 
delivered particulars of seventy-two murders 
cornmutted in Treland over a period of five 
years with an allegation that plt?!. had assisted 
to organise them or had employed people to 
organise them :--/e/d s notwithstanding that 
defts., in their plea of justification had 
wvoided justifying the allegations of murder, 
the particulars delivered by defts. were 
adimissible.—-MacGrava re Buack (1926), 95 
la J. KB. 951s 1385 0... 504, CLA. 


| 1006. clded. Annotalion: -Consd. Broome a. Agar 


(1928), 188 LT. 608, 


1010. Add. Annotations :--Ax lo (1) Consd, Tolley 


v. Fry J. NS. & Sons (20. d6 PL da WR. 108, 
Refd. Cassidy v. Daily Mirror Newspapers, 
f1929] 2 K. B. 831.) Generaliy, Betd. Watt 
v. Longsdon (1929), 98 LL. od. WK. b. TIL; 


951. For the existing paragraph substitute thi. 


following paragraph :-— 
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PART IV. SECT. 2, SUB-SECT. 4. 

h i. -}—In order to succeed in 
an action under Libel Act, Kt. 8S. M. 
1913 (c. 113), 8. 12, the words coim- 
plained of must unequivocably charge 
adultery, etc. ; tho action does not lic 
for words which may bear both an 
innocent & injurious meaning.— 
WILLIAMS v. BROWN, [1927] 3 W. W. RB. 
305; 36 Man. L. K. 101.—CAN. 


PART IV. SECT. 4, SUB-SECT. 1. 

867 vi. ——.]—SUTITER v. BROWN, 
[1926] App. D. 155.—S. AF. 

867 vii. -J}--In arriving at the 
meaning of words alleged to be 
defamatory, the words must be cen- 
strued to have the meaning which a 
reasonable person reading then in their 
context would be likely to give them.— 
JONUNSON wv. RAND DaAtLy MAIL, 

875 v. -}~—Deft. published of the 
directors of plifs., an incorporated 
building society, in a newspaper, a 
notice stating. amongst other matters, 
that “certain persons representing 
themselves to be directors of the society 
had been self-appointed by the most 
despicable, foul, & fraudulent means, 

in consequence, all business trans- 
acted by them...is wholly & 
catirely contrary to rules & regulations 
& law ”:—Held: the paragraph was 
capable of the meaning attributed to 
it, namely, that the business of the 
society was being Ulegally tranaactcd, 
& as such it was defamatory of pltfs.— 

WEN Sounp BUILDING & SAVINGS 
Sociery v. MEIR (1893), 24 O. R. 109.— 
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PART IV. SECT. 4, SUB-SECT. 2. 


883 i. Unless speeial cireumstances 
proved. J-—Applt. & resp. were neigh 
hbouring shopkeepers. ‘bere was trade 
rivalry between the parties, which 
interested the whole township. 
appit. & resp, were known to every one, 
Warfare was conducted by placards, 
Resp. placed In his window w placard 
“One man, one trade, one wife.” 
Appit., who was a married man living 
opart from his wife, & hod a howse- 
keeper who was separated from her 
nue Lani uined that the words 
imputed improper relationships be- 
tween him & his housekeeper, & claimed 
damnages for Jibel:- elds the words 
were capable of ber stn the defamatory 
Incaning complained of, & ft waa a 
reasonable inference that they referred 
to the relations between applt. & his 
housekeeper.-— CLARK +t. Vakk, [1030] 
N.Z Ia. BK. 480.--N.Z. 


PART IV. SECT. 5, SUB-SECT. 2.—A. 


se. Words not ordinary English 
words. |—--Where the words complained 
ot are vot ordinary Enulish words, & 
pitf. adduces no evidence to show that 
they were wnderstood tn the Konse 
alleged iu the fonucnido, he falls to 
establish a cause of action.—MEIER ¥, 
Kiorz (Sask.), (1928) 1D. LL. Re OF; 
(1927, 3 W. W. RR, T5635 reesd., [19233 
£U.0.B. &5 (1928) 2 WOW sty 22 
Sw. LL. 3s0.-CAN. 


PART IV. SECT. 6, SUB-SECT. 1. 


064 ii. -- ef—-- ROBINSON 1, 
SUGARMAN (1897), 17 BP. Wt. 419.-- CAN. 


3 
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Both | PART IV. SECT. 6, SUB-SECT. 2.--A. 


a nnn Ce open Te 


| 


we 


| 


Minter wv. Priest. [PB80) A. CL 558. 


*914. Add. Annotation :---Refd. Tolley v. Irry JS. 
& Sons (1929), 46 T. LR. LOS. 


O64 ii - © - Vpn tn wetion for 
Jibel or «lander Che statement of ciafin 
most sel out the exact words corm- 
plained of.--SHANNON t. King, [E908] 
2WLW. ER Obs. CAN. 


979 il. -—---.}—Evans », MARTYN, 
~ CAN. 


PART IV. SECT. 7, SUB-SECT. 1.—B. 

{Oltv. ~--- oP Where the dine can 
be @hearly druwn beoveen what wre 
simftements of fact é& oxpressions of 
opinion, a judge may ore as a matter 
of eonstiiction taat fhe words coin- 
plotued of are ineapable of being any- 
things but e¢tatemients of facet. o ST. 
LepGkre oo BRENNAN (E97), 28 
Sr. NLS. W, 23. AUS 

1011 vi. --- --ytee dn wut for 
damages for Uibel based upon an 
article published in defts.”’ pewspaper, 
pitf. aeged the article imputed to 
him the helnous ering of being a 
member of a terrorist organisation to 
murder # certain cluay of persons. 
Defte. pleaded privilege & fair comiunent 
In os omatter of public Interest. :--/eld: 
it is for the et. fo sueh a ease dm the 
first place toe mile whether or uot ak a 
matter of law the article is capable of 
the construction suggested by pltf., & 
next to decide whether it is so a6 8 
question of fact, te. whether an 
ordinary tmoan likely io read the article 
would understand it in the sense 
neged by pitf.—SuBpn4s CHaAnnpia 
Hose v. Kearunr & 8ONB (1928), 
]. L. R. 55 Calc. 1121.—IND. 


Cases 1018—1177. 


1019. Add. Annotations :—As to (1) Consd. Broome 
v. Agar (1928), 138 L. T. 698; Lockhart v. 
Harrison (1928), 139 L. T. 521. 


521. 
1082. Add. Annoiation :—Consd. Broome v. Agar 4045b. 


(1928), 138 L. T. 698, | 
1045a. J—Pitt,, 





Deft. pleaded justification. 


Held: 





1069. .4dd. Annoiations :—Consd. Watt v. Longsdon 


(1929), 98 L. J. K. B. 711. 


Boulter (Thomas) & Son, [1930] 2 Ix. B. 226. 
1084. Add. Annotation :—-N.F. More v. Weaver, 


(1928) 2 K. B. 520. 
1084a, —-— 


—~——. | 








business ; 


person. 
(2) Semble (per ScnoTron & SLuUssER, 
I.JJ.): Where a document containing 


defamatory statements is published by being 
read out to a third person, or where the | 1177. Add. 
publication of the defamatory statement is 


PART V. aint ie eaten 1.— 


1084 y. ~--—— —-—~ —-—,.]-—GREENAN 
vt. MINNEAVOLIS Mutkesnina MACHINE 
Co. & CHRISTIANSEN (Alta.), [1929] 4 
DL. KR. o0L; 8 WW. OW, RR, 215.—CAN. 

1084 vi. --—. — -~ -———-.|— HALL v. 
GEIGER (1. CL), (P9208, 4 D. LL. R420; 
3 W. W. dt, 80.---CAN, 


PART V. SECT. 1, SUB-SECT. 3.—A. 
1106 fil. ---~---.}- IIankins «. DoNky 
(1888), 17 O. R. 22.--C 


PART V. SECT, 1, SUB-SECT. 3.—- 
C. (a) il. 


41134 iv. wee Jee Prima 
facte the person who fs the * deckired 
printer ” of a newspaper is responsible 
for everything that is printed in it. 
Ne can, however, escape Hability by 
showing that he was absent bund 
Jide, that is, not with the purpose of 
evading responsibility, when a par- 
tiewar article complained of was 
printed. But ii be does so, he is bound 
to give evidence as to who the actual 
printer of the paper In his ubsence was. 
—-HaR Swarour vr. MunaMMAn Sika 
(1928), I. I. Rh, 30 All. S06.-~IND, 


PART V. SECT. 1, SUB-SECT. 4.-—A. 

ag. Effect of course of trial.J--Where 
a deft. enters upon his defence at the 
trial, although pltf., by reason of the 





a chauffeur, 
action for slander against his former mistress, 
complaining that she had falsely alleged that 
he gave ‘joy rides’? in her motor car. 
The jury found 
that deft. had uttered the words complained 
of, but that they were not defamatory of 
He : the question of libel or no 
ibel was peculiarly a question for the jury, 
& it was only in the most extreme cases that 
the judge should allow his view to overrule 
that of the constitutional tribunal.— BroomEr 


(1) If a business com- 
munication is privileged, as being made on a 
privileged occasion, the privilege covers all | 

‘ jncidents of the transmission & treatment 
of that communication wh-ch are in accord- 
ance with the reasonable & usual course of 

& it is in accordance with the | 

reasonable & usual course of business for a 

business man to dictate his business letters | 

to a typist, even although these Ictters 
contain statements defamatory of a third 1104. Add. 
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ENGLISH AND EMPIRE Dicrest SUPPLEMENT. 


v. AGAR (1928), 138 L. T. 608; 44 T. L. R. 
Annotation :—Folld. Lockhart v. Harrison (1928), 139 L. T. 


In a libel action, where the words 


complained of are not of necessity defama- 


brought an, 


N.F. Osborn v. 


C. A. 
1085. Add. 


1086. Add. 


| 1087. 


failure to prove some cssential issue, 
has hot yet made out a primd facic 
case, & deft. makes out. that issue, it 
enures to the benetit of pltf. & supports 
the action. On an appeal by defts. 
fronta judgment against them for libel, 
defts. coutending that publication had 
not been proved nor, as held by the 
trind judge, admitted in the pleadings : 
~~ Held: all parties were bound by the 
course of the trial & there was no good 
eround for disturbing the verdict.- - 
PATCHING t. HOWARTH, = [1930} 
W. W. RR. 1203 4 DD. L. Re. 4895 4 
RL. 808: affg., 11980) 2D. 1. Rh. 
T7162. 1 W. W. RR, 5335.-—-CAN. 


sh. wfdanission — What amounts to.) 
—In an action for slander or Hbel an 
alternative plea of justification which 
also denies that the words complained 
af av any words were spoken of pltf. 
by deft. is not. an admission of the 
publication of the slander; & the trial 
judge may permit the plea to be with- 
drawn at the trial— NaGy t«. WERB, 
(1930) TW.W. 85750 2 D. Le RB. 
234; 248. L. HR. 269.—CAN. 


PART V. SECT. i aca 4.— 


-epe 
wewe 


sj. Notice under Libel d Slander Act, 
8. 8. J —SENTINEL- REVIEW Co, v. ROBIN- 
son, [1927] 4 D. Le R. 232: 610... R. 
62; revsd., [1928] 3 DL. R. 97; (19238) 
S.C. R. 852.—CAN. 
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Part V.—Publication. 


to a clerk to whom it is dictated, the com- 
munication in either case amounts to slander 
& not to libel. 

Semble (per GREER, 
munication amounts 
Boutter (Tuomas) & Son, [1930] 2 K. B. 
226; 99 L. J. K. B. 556; 143 L. T. 460, 


| 
| 
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tory, & the question of libel or no libel has 
been properly left to the jury, the verdict 
arrived at by them that the words were not 
defamatory must stand. 

It is not true to say that a jury’s verdict 
in these circumstances can never be assailed. 
A plain & obvious defamation incapable of 
any innocent explanation, if found by the 
jury to be non-libellous, would certainly be 
set aside (LORD BUCKMASTER).—-LOCKHART 
v. HARRISON (1928), 1389 L. T. 521; 
T. L. R. 794, H. L. 


44 


L.J.): Such com- 
to libel.—OSBORN v. 


Annotation :—Refd. Gottliffe  v. 
Kidelston, [19380] 2 K. B. 378. ; 
Annotation :-—Refd. Gottliffe — v. 


Edelston, [1930] 2 K. B. 378. 

Add. Annotations :--As to (1) Refd. Smith v. 
Schilling, [1928] 1 Kk. B. 429. 
Refd. Martin v. Benson, [1927] 1 K. B. 771. 
Annotation :—As to (2) Refd. 

Edison (1931), 47 T. 1. RR. 6385. 
1168. Add. Annotation :—Consd. Osborn v. Boulter 
(Thomas) & Son, [1030] 2 K. B. 226. 
Annotation :-—Refd. 
[1926] P. 185. 
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PART V. SECT. 2, SUB-SECT. 1.----A. 

sk. M’ords overheard by third party.) 
—There is publication of a slander if 
the defamatory words are overheard. 
by a third person regardless of whether 
the utterer kuew of his presence or not. 
- -GRANDY tv. McNicon, [1931] 1 
W.W. RR. 814; 3 D. L. 1k, 264.—CAN. 


PART V. SECT. 2, SUB-SECT. 2.— 


sl. Inquiry under Combines Investiga- 
ftom ciel. —A Comr. appointed by the 
Crown under the authority of Com- 
bines Investigation Act, 1927, & of 
Inquiries Act, 1927, to conduct an 
inquiry & investigate the businesses of 
certain organisations, is cutitled to the 
saine protection as if he was a judge 
of a ct., the occasion being absolutely 
privileged.— O’CONNOR v. WALDRON, 
(1930) 4 D. L. R. 22; 65 0. L. R. 407 ; 
affd., {1931} 4 D. L. R. 147.- CAN. 


PART V. SECT. 4, SUB-SECT. 1. 

qa i. ——.}—IRISH PEOPLE'S 
ASSURANCE SOCIETY v. DUBLIN CITY 
ASSURANCE Co., LTp., {1928] I. R. 
204; on appeal, [1929] lL. R. 25.—IR. 

q ii. Days of publication. )—~In 
an action for ibe] based on the circu- 
lation of a certain petition to the 
Minister of Justice in the months of 
Nov. & Dec. prior to the br of 
the action, one of defts. moved to 
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As to source of information—Libel by 
trade protection society. ]—Defts., an assocn. 
of traders formed for the purpose (inter alia) 


of supplying information to its members, | 


issued a report in which appeared an inquiry 
as to the address of pltf. Pltf. sued defts. in 
respect of this publication, alleging that by 
it defte. meant & were understood to mean 
that he had moved from the address where 
he had resided for eight years, & where he 
still resided without leaving any indication 
of his movements, with the object of avoiding 
payment of his debts. Defts. denied the 
innuendo & pleaded that the words were 
published on a privileged occasion & without 
malice. Defts. by their particulars stated 


Part VI.-- 


1245. Add. Annotation :—Refd. Godman v. Times 


Publishing Co., [1926] 2 K. B. 273. 


1302a. Imputation as to disclosure of confidential 


information—By solicitor—Proof of dis- 
closure of comrinunications made by clients 
to solicitor.|—Moorge v. Terrien (1833), 4 
B. & Ad. 870; 1 Nev. & M. K. BB. 559; 110 


anion :—Refd. Taylor v. Blacklow (1836), 3 Bing. N.C. 
5. 
1310. Add. Annotation :—Refd. Godman tw. 'Times 


Publishing Co., [1926] 2 K. B. 273. 


1318. Add. Annotation :—-Consd. Godman v. Times 


Publishing Co., [1926] 2 IS. 33. 2738. 


1317. Add. Annotation :—-Apld. Godinan v. Times 


Publishing Co., (1926) 2 K. LB, 278. 


1318a. As to witnesses to be called.]. linacouinw ez. 


Burns (1894), 10 T. 1. Re 400. 


1329. Add. Annotations :-—As to (1) Refd. More 2. 


Weaver, [1928] 2 WK. B. 520. 118 to (2) Refd. 
Hearts of Oak Assurance Co, 1, A.-G. (1931). 
47 T. L. R. 579. 


1339. Add. Annotations :—-As lo (3) Refd. Collins #. 


Whiteway, [1927] 2 K. B. 376. 
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that a member of their assocn. made an 
inquiry with regard to pltf., & the secretary, 
In pursuance of his duty to further the 
objects of the assocn., instructed their inquiry 
officer to inquire for pltf., & that the inquiry 
officer was informed that pltf. had left, & 
thereupon defts. in the honest belief that 
this was true published the information fov 
the benefit of the members. On an applica- 
tion by pltf. for further & better particulars : 
—Held: defts. were bound to give further 
particulars to enable plt!. to test the question 
Whether the inquiry was made by a member 
of deft. assocn.--ELKINGTON v. LONDON 
ASSOCN, FOR PROTECTION OF TRADE (1911), 
BER. Lay Oe A 


--Defences. 
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| 
| 
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1346. cldd. 


1347. Add. Annotations : 


1347a. Court of referees . Under 


1841. Aldi. Annotations :--.As to (1) Apld. Veal v. 


fleard (1980), 46 1. LL. RR. 448. Refd. 
Bottomley v. West Derby Assessment Com- 
inittece, ete., ete, (L981), A7 TN L. RR. 46s, 


Agolation «- Consd. Hearts of Oak 
Assurance Co. ve AG. (1931), o7 TN La aR. 


57. 

‘Refd. Collins », White- 
way, [1927] 2 K. BL. 878; Hearts of Oak 
Assurance Co. o. ALG. (131), 47 TM I RR. 
57. 

Unemployment 
Insurance Act, 1920 (c. 30).| -A ct. of 
referees, constituted Gude the above Act 
& the regwations thereunder for the purpose 
of deciding claims made upon the unemploy- 
ment insurance funds, is sa veh. dischareing 
administrative duties onfy, & conumuticadions 
made to thatet. are not absolutely privileged, 
as wowdd be the ease UW they were made to a 
judicial body in the discharge of its dutics.--- 
COLLINS v. Wirrrtiway (Henry) a Co., 
fAV27F 2K. B. 8783 O89, J. IN. BB. T9035 137 
1. TT. 2075 43 Te Ta. 2. 582. 





Refd. Ilearts of Oak Assurance Co. 7. A.-G. 


(1931), 47 TD. L. TR. 579. 


strike out the statement of claim 


becanso of pltf.’s failure to furnish as 
required by an order for particulars 
the particular days in those months 
on which the publication was alleged 
to have taken place :—-//eld; — the 
order was in this respect too wide & 
the motion was dismissed without 
costs.-- Peck vy. LA VALLEY (Alta.), 
[1929] 2 DL. 370; LW. W. RR. 
873.—CAN. 

sm. (Publication to specified perso 
must be pleaded.)--In an action for libel 
the statement of claim alleged publica- 
tion bué did not state the person to 
whom publication was made. No 
particulars were asked for, & at the 
triul pltf., without objection, gave 
evidence of publication to — deft.’s 
stenographer. At the end of the trial 
the judge suid be would hear applica- 
tions to amend, but counsel for deft. 
then said he did not wish to amend & 
relied on his preliminary objection 
that, since publication to a third 
person was not pleaded, the stutcment 
Of claim disclosed no cause of action. 
The judge agreed with this contention 
& dismissed the action. Pitt. appealed : 


—Ileld: the appeal should be allowed | MA PHET 
» honesty Admission by 


& judgment go for pltf. for the amount 
of damages the trial judge would have 
allowed had he given judgment for 
Itf.—-HaALL wv. GEIGER, [1930] 2 
Vv. W. R. 790; 3 D. L. h. 644 ; 42 
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PART VI. SECT. 1, SUB-SECT. 4.- A. 
4274 fi, es eed Under oo plea of 
justification the on. fits on deft. to 
prove that cach defamatory statement 
to whdeb the plea is pleaded, is true & 
for the public benefit: boo reason of the 
faucets set out in the plea which facts 
deft. is alsu bound tu prove, & upon 
failure to prove aay one of these 
mmatters the plea falls.--Mcrcn ov. 
SLEEMAN (102K), JO 8. HL NLS. OW. 
125; 46 N.S. We. W.N. 52.--AUS. 


PART VI. aaa 1, SUB-SECT. “©. 
e ( es 
1282 i. General rale-- -Same strictness 
of proof required as on tndictment,|-- 
Mays t. DEGERD ESS (Sask.), (29207 4 
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PART VI. SECT, 1, SUB-SECT. 3g.---C. 

sk. Gareasonable verdict - Set aside. | 
—~ Where the Jury found that the 
word& complained of, if defamatory, 
were trae, & on appeal it was adiuitted 
that seme of the cllegutions were 
unteue :-- eld: the verdict was such 
anoone ase jury Gould benve found os 
reasonable mon,” & shoubt baset aside, 
& » new trial had. io ise. SMPPi’s 
NEWSPAPERS, Lp. (1927), 27 Ss. F. 
NOS. W. 3135 44 NOB. OW. OW. ON, 87, 
P.C.-- AUS. 


PART VI. SECT. 1, SUB-SECT, 4. --A. 

kd. --r--.)-- Tf deft. does not fn his 
plea of Justification state the epectiie 
facts or duastances, on wWiieh he relies, 
be mast do eo fn his) partantars,—- 
BARNKA wv. SYREN (Man.), (1926) 3 
W. W. RR. 476.--CAN. 

k Fi, ----.)- BURNESB oY SYKES 
(Mun.), (1927) Lo. GL. Wk, 282.--CAN. 

m i: -+:.)) Bossy or NATIONAL 
PaacssS, Lryp., (easor PW. We Tk 63s ; 
2 yy di. $t. 1005. CAN. 


PART VI. SECT. 7 aii i 
Under Muntctpal Act, 
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Re. oS. O., 1994 (e, 192).J-—-NIKON v0. 
ra eer (1927), 60 O. L. . 76.-- 


ee 


Cases 1874—-15650. Enauise ann Empire Dierst SuPPLEMENT. 
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1395. Add. Annotation :—Refd. De Freville v. Dill 
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1407. Add. Annotation :—Refd. More v. Weaver, 
[1928] 2 K. B. 520. 


1429. Add. Citation :—134 L. T. 286. 


1446a. -}—To constitute a communication 
made on a privileged occasion there must be 
a legal, moral, or social duty to make the 
communication, as well as an interest in the 
recipient to receive it, & the question, which 
is for the judge & not the jury, whether such 
a duty exists depends on the circumstances, 
the nature of the information, & the relation 
of the recipicnt & the informant. 

One B., the foreign manager of a co. which 
carried on business abroad, but was in 
voluntary liquidation, wrote to deft., who 
was a director & was also the liquidator of 
the co. in Iingland, a letter containing gross 
charges of immorality, drunkenness, & dis- 
honesty on the part of pltf., who was the 
managing director of the co. abroad. Deft. 
wrote in answer that he had long suspected 
the. pltf. of immorality, & asked B. whether 





he could obtain a sworn statement of the } 


. matters disclosed in his letter from the 
’ persons mentioned therein as his informants, 
adding that it might ‘ even be necessary to 
_ bribe” them, & that he understood that one 
of them was “ a woman of the lowest type on 
earth—a prostitute all her .ife”’; that plitf.’s 
wife was an old friend of his, & that he would 
be unfair to an old friend if he did not place 
the facts before her, but that without a 
sworn. statement he would not speak. With- 
out obtaining any corroboration of the 
allegations in 3B.’s letter, & without com- 
miunicating with plt!., deft. showed B.'s 
letter first to S., the chairman of the board 
of directors & the largest sharcholder in the 
co., & then to pltf.’s wife. The allegations 
in B.'s Ictter were unfounded, but deft. 
believed them to be true :—Weld: (1) the 
publications to 8S. & B. were made upon 
privileged occasions, but the publication to 
the pltf.’s wife was not upon a privileged 
occasion ; (2) in the circumstances relating 
to the publications to S. & to B. & to pitf.’s 
wife there was evidence'of malice which ought 
to be left to a jury.—Wartt v. Lonaspon, 
[1980] 1 K. B. 180; 98 L. J. K. B. 711; 142 


PART VI. SECT. 2, SUB-SECT. 2.— 
A. (¢) ii. 8 Ran. 359.—IND 


NARAYAN 


1358 sv. ~—----..]~-NIRSO 
3), I. h. hi 6 Pat. 23: . 
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ANUKUL CHANDRA MITRA (1927), 
1. L. R. 55 Calo. 85.—IND. 
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4 A. (0) iv. 


d i, -——.-+-Held : whore orimiual 
Proceedings are taken for defamatory 
statements alleged to be made by 
parties to judicial proceedings in 
affidavits filed by them, the accused 
cannot claim the protection of the 
Eee rule of absolute privilege, & 
if the statements are in fact defaina- 


1437 
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duly under one of the exoeptions to 1500 viii. 
Indian Penal Code, s. 499.—Mvotz ! principle on 


CHAND v, BUGA SINGH (1930), 1. L. RR. 


B. (a). 


1414 ij, —--—.)— Words spoken by a 
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are absolutely privileged ; 
no jurisdiction to entertain an action 
in respect of them, & 
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BaLrocr (1837), 

L. RK. In. 600.—IR. 
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L. T. 4; 45 T. L. BR. 619; 73 Sol. Jo. 644, 
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1455. Add. Annotation :—As to (2) Consd. Watt v. 
Longsdon (1929), 98 L. J. K. B. 711. 

1457a, ——- ———.]—-WatTr v. Lonaspon, No. 
1446a, ante. 

1460. Add. Annotation :—As to (3) Consd. Minter 
v. Priest, [1980] A. C. 558. 





1466a. ——.J—Warr v. Lonaspon, No. 
1446a, ante. 
1466b. -; -}—In an action for defamation 








it is for the judge & not for the jury to decide 
whether an occasion is privileged or not, & 
the question of express malice, which respec bn 
the privilege, if it is qualified privilege, ought 
to be put to the jury only after the judge has 
ruled that the occasion is privileged.— 
MINTER v. Priests, [1930] A. C. 558; 99 
L. J. K. B. 391; 143 L. 7.57; 46 T. L. R. 
301; 74 Sol. Jo. 200, Hl. L. 

Annotation :—- Refd. Harris v. Iarris (1930), 47 T. L. R. 15. 

1470. Add. Annotation :—Refd. Robinson v. South 
Australia State (No. 2), [1931] A. C. 704. 
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1.4486. Add. Annotation :—Apld. Osborn v. Boulter 
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1526. Add. Annotation :—Refd. Collins v. White- 
way, [1927] 2 K. B. 378. 
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1545. Add. Annotations :-—Consd. Minter v. Priest, 
[1929] 1 K. B. 655 ; Watt v. Longsdon (1929), 
98 L. J. K. B. 711. 

1550. Add. Annotation :—As to (1) Apld. Watt v. 
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tection for a eomnunication otherwise 
actionable as defamatory. js ‘ the 
common convenlence & welfare 
| society.’’ The communication is only 
protected when it is fairly warranted 
y some roxsonable occasion or 
exigency, & when made in discharge 
of sonic public or private duty such as 
would be recognised by people of 
ordinary intelligence & moral principles, 
or is fairly made in the legi te 
defence of a rson’s owm interests. 
It {s not sufficient that the pcrson 
making the statement belleves, honestly 
| 
| 








the ct. bas 
will, upon 


& not without some ground, that the 
duty or interest exists. There must, 
in fact, be such a duty or interest 
as, under all the circumstances, 
warrants the communication.—HaLis 
v. MITCHELL, (1928) 2 D. L. R. 97; 
{1928] S. Cc. hn. 125.—CAN. 
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UsMAR, {1920] App. D. 121.—8. AF. 
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kat erys ar eer ts sare Prous v. Priest, 
- O. , efd. . WwW i 
[1928] 2 K. B. 620. ae ee 


1579a. -|/-~ Communications passing 
between a solr. & his client, on the subject 
upon which the client has retained the solr., 
& which are relevant to that matter, are 
absolutely prevlesed oon v. WEAVER, 
{1928} 2 K. B. 520; 140L.T.15; 447. L. R. 
710; 72 So. Jo. 556, C. A. 

Annotation :-—Consd. Minter v. Priest, [1929] 1 KB. 655, 


1592. Add. Annotations :—As to (1) Refd. Hearts of 
Oak Assurance Co. v. A.-G. (1931), 47 
T. L. R. 579. Generally, Refd. Collins ». 
Whiteway, [1927] 2 K. B. 378. 


1594a. —— Regarding solicitor employed by 
Lage LAWRENCE v. HALL (1928), 72 Sol. 
o. 87. 


1596a. Communication to clerk to justices—-Objec- 
tion to grant of moneylender’s licence. }— 
A letter written to a justices’ clerk in 
response to a public notice of an application 
to the justices for a certificate for a money- 
Jender’s licence is not absolutely privileged 
in # libel action by thé moneylender against 
the writer of the letter, but the oecasion on 
which such a letter is sent is a privileged 
occasion, & pltf., in order to succeed, must 
prove malice on the part of deft.—VEAL v. 
HEARD (1930), 46 T. L. Rt. 448. 

1597. Add. Annotation :—Refd. Hearts of Oak 
ee Co. v. A.-G. (1931), 47 T. L. R. 
) ‘ 


1608. .4dd. Annotations :—As to (1) Refd. Tolley 
v. Fry J. 8. & Sons (1929), 46 T. L. R. 108; 














a Watt v. Longsdon (1029), 98 L. J. K. B. 


1615. Add. Annotation :—As to (1) Refd. Watt v. 
Longsdon (1929), 98 L. J. K. B. 711. 


1626. Add. Annotation :-—Consd. Watt v. Longsdon 
(1920), 98 L. J. K. B. 711. 


1638a, -——-—- ———.]—--Tnomas Wirnrens & Sons, 
Irn. v. SAMUEL WITHERS & Co., Lip. (1926), 
44R.P. C, 19. 


1642. Add. Annotation :—Refd. Watt v. Longsdon 
(1929), 98 L. J. K. B. 711. 


1661. Add. Annotation :—Refd. Hearts of Oak 
ee Co. v. A.-G. (1981), 47 T. LL. R. 
odd. 

1662. Add. Annotation :-—Refd. Wearts of Oak 


eae Co. v. A.-G. (1931), 47 T. Ta. RR. 
div. 


1665. Add. Annotation :-—Refd. Wearts of Oak 
Assurance Co, v. A.C. (1931), 47 T. I. RB. 
570. 

1666. cidd. Annotation :.- 48 to (1) Consd. Hearts 
of Oak Assurance Co. vf A.-G. (1931), 47 
T. d. KR. 579. 

1667. Add. Annotution :—-- Generally Refd. Hearts 
of Oak Assurance Co. v. A.-G. (1981), 47 
V1. R579, . 

1690. Add. Annolation: —Refd. Wearts of Oak 
Assurance Co. » A.-G,. (1981), 47 T. Ta. R. 
579. 

1699. Add. Annolution:--As to (1) Refd. Mac- 
kenzie-Kennedy v. Air Council, [1027] 2 
Kk. 33. 517. 

1735. Add. Annotation : -Refd. LTroome v. Agar 


Minter v. Priest, [1930] A. C. 558. 
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(c) vii. 

1580 iii. —— -}+—A solr., in 
corresponding with third parties, is in 
no better position than his client. He 
is not free to write everything his 
client may suggest or state. e is 
bound to exclude from his letter any- 
thing defamatory that is not relevant 
to the occasion.—M'Krouy v. O'BRIEN 


PART VI. SECT. 8, SUB-SECT. 3.--- 
A. (oc) ix. 





Pema a tae 


e i, By member.-—-A com- 
inunication made to a city council by 
® member thereof while the subject 
of the policing of the city was being 
discussed at a mocting of the council 
held, in an action for slander, to have 
becn made on a privileged occasion.— 
EDWARDS tv. GATTMANN, [1928] 3 
mary R. 187; [1928] 2W. W. R. 713. 


PART VI. SECT. 3, SUB-SECT. 3.— 
A. (¢6) xii. 

0 i. -———-. } A _ public political meeting 
is not a privileged occasion.— BUREAU 
v. CAMPRELL, [1928] 3 D. <&. R. 907; 
[1928] 2 W. W. R. 535.—CAN. 


PART VI. SECT. 3, SUB-SECT. 3.— 
A. (0) xiv. 
sl. Statement as to miniater’s conduct 
7 one church o holder to another 
~— Occasion pri ed.J-- KNAPP U. 
McLxop, [1926] 2 D. L. R. 1083; 58 


oO. L. R. 605.—CAN. 

sd. Stalement at public meeting—As 
to atlitude of newspapcr—Relaling to 
erpentiture of public funds.|—ROBERT- 
SON v. MoBripe, (1921) 4 D. L. BR. 
132,—OAN. 


PART VI. SECT. 8, SUB-SECT. 3.—B. 


1631 vi, .}—To clothe an occa- 
sion with privilege on the ground of 
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common !ntere: ¢, tae common interest 
must be in th. subject-matter of 
the communication complained of. -- 
Sapiro v. LEADER PUBLISHING Co., 
[1926/3 D.L. R. 68; [19261 2w. Ww. RR. 
268; 20 Sask. L. R. 449.---CAN. 

sm. Statements reflecting on missionary 
appealing for fundg- To  cammiltce 
formed to aid appeal.J—Hayronp v, 
cn ee [1927] S.C. TS0-~- 


PART VI. SECT. 3, SUB-SECT. 3.--C. 

1649 xii. -—----.}) -HenNN ov. Sari 
(1912) 11M Rebs 6D. LR. is. 
CAN. 


PART VI. sack a helical 4.— 


an. Publiely heard before a Court of 
Justice ~Libel & Stonder Act, BOS. O. 
W144. Cowie vv. Rowinsos, [1923] 
3D. LR. 776; 620.1. 1. 85t.- CAN. 


PART V3. Seer ie ‘aia 4.-- 
eo Cc e 
so. Publication of  exhibit-—Privi- 
leged.}—-BUYLER UV. NARKATOON STAR- 
Puornix, Lrp. (Sask.), [1929] J 
WwW. W. R. 672: 1930) Tod L. &. 
1009; 248. L. R, 2s83.---CAN. 


PART VI. SECT. 3, SUB-SECT. 4.— 
B. (d). 


ap. Under Libel &: Slander Act.)-- 
HANSEN v. NUGGET PUBLISHERS, LTD., 
11927} 4 D. L. R. 791; 61 0. L. RB. 
239.—-CAN. E . 
. -} -SESTINEL-REVIEW Co. t. 
ROMINAON, [1927] 4 D. L. R. 232; 61 
O. L. R. 62.—CAN. 


PART Vi. SECT. 3, SUB-SECT. 4.— 





B. (6) {. 0 
1678 ii. ——.}—Hvuanes vr. SUN 
Pusiisuine Co. (1925), 35 B.C. R. 


422.—CAN. 
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PART VI. SECT. 3, SUB-SECT. 4.— 
K. fe) ib 

1698 i. Report of judunent 
dlone.| DUNCAN ®, ASHOCIATED SCOT: 
That Neweearars, Lrp., (P2op Ss. ce. 
(Ci. Of Sera.) bdo SCOT. 

sr. Peporl of erroneous lranstalion by 
interpreter. {> -Applt. e@o., baving pub- 
lished «a statement alleged to have 
been made by resp., who was Com- 
missioner of Police iu: Western Samoa, 
that the attempted arrest of a certain 
native was i mistake, waa successfull 
shed by the latter for Hbel in the THigh 
Ct. of Western Samoa, On appeal 
Hields the report, belay a report. in 
English purporting to set out what 
resp. Said fn Itnugiish, was lbellous 
notwithstumling Ghat 't may be a true 
report of what the interpreter said tn 
Samoan.—SAMOAN GUARDIAN NEWH- 
PAPER & PRINTING Ca. t. MCCARTY, 
HOS0] NLA L. RR. 50s. NZ 


PART VI. SECT. 3, SUB-SECT. 4. - D. 

1723 1. What ia «a public necting. J— 
The meeting In question herein, ono at 
which a Jecture or address was given, 
fo which an admisslon fee was charged, 
& which was entirely wider the control 
of the lecturer & at, which there was 
nothing In the nature of « discussion : 
-~Heli: not. to have been @ ** public 
meeting? within Libel & Slander Act, 
HR. S. S., 1922 (c. 46), 8. 10.—-HKPFER- 
MAN v2“ ReOINA DAILY Srarn,” (1930) 
43 W. W. RR. 656.—CAN, 


PART Vi SECT. 4, SUB-SECT. 2. 

1738 fi, —-e-.}--The ‘rolled up 
Jeu’ to an action for bel ie a plea of 
air comment only, & where thore is no 
plea of rahe dpe evidence is not 
admissible to prove the truth of de- 
famatory allegations of fact, & the 
defence of fair comment is no answer 
to such allegations._—-LEEOH ©. LEADER 
Pusrssuine Co., Urp., (19286)2 D.L. RR. 
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Cases 1739—1989. ENGLISH AND Emprre Digest SUPPLEMENT. 


1789. Add. Annotation :—Aa to (1) Apld. Burton v. a libel action defts. pleaded justification, & 
Board, [1929] 1 K. B. 301. that pltf. had, in return for payment, under- 
1847a, —--- ———~.]—Havarp v. CoRBETT (1899) taken in writing to indemnify them against 
15 'T. lL. RB. 222, GC. A. : any actions for libel. Pité., in his reply, 
1849a. Right to give particulars—Although no plea diepueeas Naa ee - ee a he bei 
of justification.]—Where deft. in an action for Peon danlad Mak an oeilee thas oe: 
libel pleads that the words complained of are to the all aa caer in Oe ie concen aiec 
fair comment, made in good faith & without o the alleged undertaking &1ts construction 


: : oa : tried separately before the other 
malice, on matters of public interest, he is should be eae y 
entitled to give particulars of the facts upon issues :—Hecld: when pltf. asked for an order 


which he based his comments, although those that one issue should be disposed of before 
facts are defamatory of pite. ee thorn is Ho the trial of the other issues, the order should 


«att 2 Dy be made only when there were special cir- 
root acer a . ae tae cumstances justifying it, & as there were 


L. T. 289. C. A none in the present case, the order must be 
1854 7 d i ( ; & 1 f ificati refused.—BorTTromMuLEy v. Hurst & BLACKETT, 
a. Indemnity--& plea of justification-— Lan. & Houston (1928), 447. 1. BR. 451, 0. A. 


Scparate trial of issue as to Indemnity.j—--In 


. Part VIl.—Malice. 


1868. Add. Annotations :-- Consd. Watt v Longsdon : qualified privilege for a publication, & 
(1929), 98 L. J. K. B. 7113 Minter v. pitf. fails to adduce any evidence of malice, 
Priest, [1980] A. C. 558. Refd. Cassidy 7. | | the judge is not obliged then & there to 
Daily Mirror Newspapers, [1929] 2 K. B. | withdraw the case from the jury, but, if 
381; Tolley v. Fry J. S. & Sons (1929), 46 | deft. proposes to call evidence, may in his 
T. L. R. 108. discretion defer ruling on the question of 

1910a. Accusation of incompetence—--Whether | malice until he has heard the evidence for 

proof of competence in other transactions | deft. In the exercise of this discretion the 
admissible.]-—Brink v. BAZALGETre (1849), 3 | position of deft. who has to adduce evidence 
| 
| 
l 


Ixch. 602; 18 , J. Ex. o48; 154 E.R. upon other issues in the action should be 

1024. pga ee RON rere v. va a Hi 

ste ces: %, ont eeet SMe: _— Savin. “Nie (DaLy’s THEATRE), Lorp., [1928] 1 kk. B. 269 ; 

car Fr ies SUV areata 96 L. J. K. B. 980; 188 L. T. 51; 43 
1948a, --— --Jj--Where deft. establishes a} | Pt He BOB, GA. 


Part VIIl—-Damages and Costs. 


1988. Add. Annotations :—Consd. Hobbs v. Tinling, | 1989. Add. Annotations :—Refd. Thomson — v., 


Hobbs vw. Nottingham Journal, [1929] 2 McNulty (1927), 71 Sol. Jo. 744; Cassidy 
Kk. B. 1; Tolley v, Fry J. S. & Sons (1929), ue Daily Mirror Newspapers, [1929] 2 K. B. 
46 T. L. RR. 108. 331. 
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28; [1926] 1 W. W. RR. 6733; 20 Sask. 
Ju. FR. 8389 .-—--CAN. 

1738 fil. S.P. Barnes vv. SYKES 
(Man.), [1926] 3 W. W. li. 476.---CAN. 

1738 iv. -——-.]—Jn an action for 
Hbel, wader the “© rolled up plea ” deft. 
has theo right, without pleading 
justifiertion, to adduce evidence to 
establish the truth of allegations of 
fact upon which comment is) based, 
as distinguished from comment itself. —- 
Boys ® Stak Pra, & Pu. Co., [1927] 
$D.L. R847 3 60 O. L. , 392,--CAN, 
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facts in his defences, to extend the 
linits of inguiry.—-WHEATLEY tv. AN- 
pees & MILUER, [1927] 8S. CO. 133.--- 


at such inquiries, but all other press 

representatives wore excluded :—Held : 
| there was sufliciont evidence to fustify 

the jury in concluding that the libel 

bad been published at defts.’ implied 

request.—PVATMORE vt. BOON ; Boon v, 
| PaTMoRE, 22 ‘Tas. L. R. 75.---AUS. 


PART VI. SECT. 6. 


sv. No a 
DALY tv. TR TRANSPORT & GENERAL 
Workers’ Union, [1926] I, R. 118.— | PART VII. SECT. 2, SUB-SECT. 2.—A. 
CAN. 1875 xii, ———.1}— DUNNETT tv. NEL- 


PART VII. sage a SUB-SECT. 2.— 


f i. .+—Declining to give an 
epolons is not evidence of malice.— 
HALIS vt. MITCHELL (1927), 5g O. L. R. 
590.—CAN. 


PART VII. SECT. 2, SUB-SECT. 4.—A. 


1957 ii. .)~CoOLE vt. THE 
OTERATIVE PLASTERERS FEDERATION 
OF AUBTRALIA (N.S. W. Buancn) & 
Hepson (1927), 28 S. R. N.S. W. 62; 
45 N.S. W. W. N. 33.—AUS. 


| 
| 
| sw. Implied request to publish.j-- J. 
| Was employed as a reporter by the pro- 
prietors of ‘The Mercury,’’? a daily 
; nowspaper, & was also employed by 
PART VI. SECT. 4, SUB-SECT. 6, { the committee of a trotting club to ; 
1844 ii. --- ooo Bossy or, | take notes of a private inquiry held by 
NATIONAL PRESS. Ler, {1980] 1 | the stewards into the running of pitf.’s 
| 
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1848 i.“ Rolled up plea ’—Plea of | eres eee ar ke ider fox 
fair comment not justification. }—LEECH hale aoe ite ounee a aor ies 
?. LEADER PuBLIAHING Co., Lt, No. | E2tee months, Hub Masmuch as the 
1738 fi, anfe.-CAN : owner was not summoned tu answer 
¥ . Ags War ae os the charge made against him at the 
1848 ii. Ss. Pp. BARNES v. SYRES | inquirg, the disqualification was void. 
(Man.), No. 1738 fil, an{e.—CAN. On tho morning following the inquiry, 
st. ——-.]—Where the defence of ; the Hhel complained of was published 
in ‘‘ The ercury,” the matertal 





fair comunent is pleaded the commenta 
must be warranted by the facts stated 
in the wtiting complained of, in the 
sense that the facts muat afford a 
reasonable foundation for the com- 
ments, & it is not logitimate for 
defender, by the averment af new 


portion of which read : ‘‘ Tho stewards 
decided the charge twas sustained, « 
disqualified the horse, owner, & rider 
for three months.” It was proved 
that doftse. Issued no instructions to J. 
not to report information he received 
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ai. —— Additional — slanders.} --- 
MERCEREAU t. Hock, [ 1930) 1W.W.R. 
ae 3D. L. R. 159; 248. L. R. 483. 
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1992. Add. Annotation :—Refd. Hobbs v. Tinling, 


Hobbs v. Nottingham Jo 1, [1929 
are g urnal, [ } 2 


2020. Add. Annotation :—.As to (2) Consd. Hobbs v. 


Tinling, Hobbs v. Nottingham Journal, [1929] 
2K. B. 1. 


2037. Add. Annotation :—Expld. Hobbs v. Tinling, 








Hobbs v. Nottingham Journal, [1929] 2 
K. B. 1. 
2041a. -]—In an action for libel pltf. 


set out in his statement of claim the alleged 
libel, & in a separate paragraph alleged an 
innuendo which practically repeated, but 
somewhat extended, the statements in the 
alleged libel. Defts. did not plead justifica- 
tion or fair comment, but paid 20s. into ct. 
in respect of the alleged libel as sufficient 
damages ; they made no payment into ct. in 
respect of the innuendo; & they gave notice 
under R.S. C. Ord. 36, r. 37, of their intention 
to give in evidence certain matters in mitiga- 
tion of damages. At the trial pltf. gave 
evidence that save for one lapse he was a 
man of unblemished reputation. There- 
upon he was cross-examined as to spccific 
incidents not :n«:ntioned in the libel or in the 
particulars served under R. S. C. Ord. 36, 
r. 37, it being suggested that he was a man 
of bad reputation. This line of  cross- 
examination was objected to, but was allowed. 
Before the conclusion of the cross-examination 
the jury intervened with an intimation that 
they desired to find for the defts., which they 
then did without any summing up. On 
appeal :—Held: (1) the cross-exarmination 
was admissible as cross-examination tc credit, 
but that if the incidents were denied by pitt. 
no further evidence could be called to resist 
pltf.’s denials, & that the jury shouid hav> 
been told that while they were not bound 
to accept pltf.’s denials, those denials, though 
unaccepted, afforded no evidence that the 
incidents had taken place; (2) the cross- 
examination was not admissible to mitigate 


—— 


damages, & the jury ought to have been 
directed to this effect.—HosBs v. TINLING, 
Horners v. NorTrinauaAmM JOURNAL, [1929] 2 
K.B.1; 98. J. K. B. 421; 141 L. T. 121 ; 
45 T. L. R. 828; 73 Sol. Jo. 220, C. A. 

2045. Add. Annotation :—-As to (1) Apprvd. Hobbs 
”. Tinling, Hobbs v. Nottingham Journal, 
[1929] 2 K. B. 1. . 

2174 Add. Annotation :---Refd. Smith v. Schilling, 
1928] Kk. b. 429. 

2180. Add. Annotation :-—-Refd. Martin v. Benson, 
[1927] 1 KW. K. 771. 

2184. Add. Annotation :---Refd. Campbell v. Pollak, 

[1927] A. CL 782. 

Add. Annotation :—-As to (1) Refd. Martin 

@. Benson, [1927] 1 KK. 3B. 771. 

2198a. — Consideration of all circumstances.]— 
Where an action for defamation is tried by a 
judge with a jury, & pltf. recovers nominal 
damages only, the judge, in deciding whether 
there is ‘‘ good cause” for depriving pltf. of 
costs, should take into rousiloration all the 
circumstances of the case, both before & 
after the issue of the writ. The smallness of 
the damages is only one clement for considern- 
tion. The judge must exercise a discretion 
independent of any view expressed by the 
jury on the question of costs.-—MARTIN v. 
BENSON, [1927] 1 K.B. 7713 90T. J. K. iB. 
4053; 1387 LT. 188. 48 -'T. LR. 247. 

2200. Add. Annotation: --Refd. Martin v. Benson, 
(l9v27] 1K. 2B. 771. 

2202. Add. Annolution: - Refd. 

[1u27] 1 WK. 3. 770. 

2203. Add. Annotation :-- Refd. 
(1027) 1K. B. 77. 
22038a, ---—- --—--.|--MARTIN  v, 

2108a, anle. 
| 2206. Add. Annotations :---Refd. Campbell v. Pol- 
Jak, [1927] A. ©. Martin v. Benson, 
[1927] 1 K. 2B. 771. 
2207. Add. Annolation -- 
(19s 7) 1 aK. 3. T7I. 


| 2195. 
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Martin v. Benson, 
Murtin v. Benson, 


Benson, No. 


——— —_—_—_— 


Consd. Martin v. Benson, 


Part IX.-—Injunction. 


2225. Add. Annotation :—Refd. Broome v. Agar 
(1928), 138 1. T. 698. 

2263. Add. Annotation :—Refd. Tolley v. Fry J. S. 
& Sons (1929), 46 T. L. R. 108. 
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PART VIII. SECT. 1, SUB-SECT. 2.— | 
B. (a). 





sx. Conduct of both partices.j— Pitt. | 
in opening his case to the jury, stated 

that he would be satisfied with an 
undertaking by deft. to publish an 
apology in their newspaper, & further 
stated that the defamatory article 
complained of by him was false from 


ro LEMAIRE t 
Lip. (1987), 28 &. 
AUS. 


awarded a verdict 

dnsessed at one furtbing :- Meld : 
jury ynay take inte coosideration the 
eonduct. of both parties, even up to 
i themoment when it returns its verdict, 
SMITHS SUWAPALPERS, 


PART VILI. SECT. 1, SUB-SECT. 3.- C. 


C', Mitigation of Damages. 
; Kor ‘S Sect. 3, ante,"”” read ‘‘ Sect. 1, sub- 
3, ante’ 


sect. 
the law presumes that some damage 
will flow in the ordinary course of 
things from the mere invasion af piers 
rights, & the falsity of the hbnputation 
Is presuined in favour of — pitf- - 
Hau e. Mircre.y. (1927), 59 O. Ta WR, 
590, - CAN, 


& daluages were | 
the | 


bey N.S. OW. Gd. --- ! 


' PART VII. SECT. 2, SUB-SECT. 1. 
By. Security for costa — Action against 


beginning toend. | Deft. by his counsel, | SS c U mu wsyuper. jm CARROL v NATIONAT 
thereupon offered to give such ay} : 2080 vi. a ee BOTAN IN te : chieg it) : . v sls on, " ‘ a 
undertaking as asked for by pitf.. This | eae oe AR Lp. (1027), 48 cea Mie DELO We Weds 
offer pitf. refused to accept. During , > 44: the Seve. Os See oe Jesus nla: 6 
the course of the trial, cross: : ne obo BARTMA? . 


examination was dirccted to show the 
truth of the article complained of, 
though the character of plitf. was not 
attacked in the article. Pitf. was 


PART VIII. cae Ah SUB-SECT. 4.—— 


1 
-Jn Jibel it is not 


2156 iv. —---.]- 
necessary to prove special da:nage, for 


NIAN POBLISHING Co, OF CANADA, 
[1927] 3 9). LL. ok. 4765 {1927] 2 
W. W. RR. 308: 36 Man. L. RR, 581.- - 
CAN. 


Caves 290Ge—2601a. Enorish avy Exerex Dioxst SUPPLEMENT. | 


Part X.—Pleading, Practice and Evidence. 


2298a. ——- ——-.}—HALL v. Bryce (1890), 6 | consolidation of the two actions. Whether 
T. L. R. 344, C, A, an order for consolidation should be made in 

any particular case is in the discretion of the 

2300a. Separate actions for same libel.]— judge or the master.—Horwoop v. STarTEs- 





Where two pltfs. bring two separate actions MAN PUBLISHING Co. (1929), 98 L. J. K. B. 
agen same defts. in respect of the same 450; 141 L. T. 64; 45 T. L. R. 237; 73 
alleged libel, the ct. has jurisdiction to order Sol. Jo. 110, C. A. 


Cee ee ee ee 


Part Xl.—Criminal Proceedings. 


2307. Add. Annotation :—Generally, Refd. Martin 
v. Benson, [1927] 1 K. B. 771. 2488. Add. Annotation :—Retd. R. v. Brixton 


2441. Add. Annotation :—Refd. Broome v. Agar Prison, Ex p. Shure, {1926} 1 K. B. 127. 
(1928), 138 L. 'T. 698. 


Part X11.—Slander of Title. 


2528a. ———.]—CrusH v. Cruss (1605), Yelv. 80; | 2582a. —-—.]—JoHNson v. SmiTH (1584), Moore, 
80 E. fh. 55. K. B. 187; 72 E. R. 522. 


2587a. ———.]—If one hath colour of title to land, 
an action of the case will not lie against him 


2536a. Title need not be shown.]—J!anvin v. May- 
NARD (1595), Cro. Eliz. 410; 18 BE. W. 661. 





2555a, —- ———.]-—-NunsE v. PouNFORD (1629), | for saying, 1 have better title to the land 
Het. 161; 124 1. R. 421. than you, though his title be not so good as 
2560a. .]—In slander of title for alleging that | the other’s title is—ANon, (1654), Sty. 414 ; 





82 E. R. 823. 

2591a. ———.]—-Where a trade circular is issued 
bond fide an interim injunction will not be 
granted to restrain it unless it is in violation 


another had a lease for one thousand years 
of pltf.’s land, it is no defence that such a 
lease was actually made, because deft. took 
upon himself the Lnowledge of the law.— 





ILDMAY’s Case (1684), 1 Co. Rep. 175 a; | of some contract between plitf. & deft., how- 
Jenk. 247; 76 KE. R. 379; sub num. MILD- ever much the balance of convenience may 
MAY v. STANDISH, Cro. Hliz. 34; Moore, be in favour of granting.—SociETE ANONYME 
kK. B. 144. DEs MANUFACTURES DE GLACES v. TILGH- 
Annotations :—Reid, Rowe v. Roach (1818), 1 M. & &. 804; | ‘“MAN’S Patent SAND Buast Co. (1883), 
British Ry. & Traffie & Klectrie Co. v. C. it. C. Co., Lid. & 25 Ch. D1; 53 L. J. Ch. 1; 49 L. T. 451 ; 
Li. C,O., [1922] 2 KB. 260, | | 48 J. P. 68; 32 W. R. 71; Griffin’s Patent 

2560b. —-——-.]-—MILLMAN v. Prarr (1824), 2 B. & | Cases [1884-86], 209, C. A. 
C. 486 ; 3 Dow. & Ky. K. B. 7285 107 BE. Re) antation :—Apld. Household & Rosher v. Fairburn & 

405. | Hall (1884), 51 L. ‘T. 498. 


Oe eee nee ee ee eee ee en ann ee cn ee are erenneethamnemnnetnannanentsmbametneadtiendannentetiieaitediemenienninliameel 


PART XI. SECT. 1, SUB-SECT. 4.—A. (b). 


sa. 4Adnocuting force to effect governmental, industrial, or economic change.J—RK. v. Wem (Ont.) (1929), 52 Can. 
Crim. Cas. 111.—-CAN. 
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LIEN. 


Vol. XXXII. Cases 27a—S20a. 


Part 11.—Legal or Possessory Lien Generally. 


27a. 





post. 


152. Add. Annotations :— Refd. Lowther v. Harris, 
[1927] 1K. B. 393. Mentd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 


[1920] 1 K. B. 40. 


171. Add. Annotation :—-Apld. Near East Relief 
v. King, Chasseur & Co., Ltd., [1930] 2 K. B. 


40. 


-}—MULLINER v. FLORENCE, No. 193, 


180, Add. Annotation :—As to (8) Refd. Albemarle 


Supply Oo. v. Hind (1927), 43 T. L. R. 783. 





208a. 
| 362; 


184. Add. Annotation :—Refd. Albemarle Supply 
Co. v. Hind (1927), 43 T. L. R. 783. 
193. To the existing 
“ Distinction 
discussed.” 
-.]-—- ROGERSON ¥v. REtD (1830), 1 Knapp, 
12 Wh. 1. 357, W. LL. 


aragraph add as follows :-- 
etween a pledge & a lien 


Part Ill.-—General Lien. 


242. Add. Annotation :—Consd. Near Kast Relief v. King, Chasseur & Co., [1980] 2 K. B. 40. 


Part 1V.--—Particular Lien. 


$21. Add. Annotation :—Refd. Albemarle Supply 
Co. v. Hind (1927), 43 T. L. R. 783. 


322. Add. Annotation :—Refd. Albemarle Supply 
Oo. v. Hind (1927), 43 T. L. R. 783. 


322a. ——- No authority to create lien.|—Pltfs. . 
let three taxicabs to B. on _ hire-purchase | 
agreements, which provided that 3B. should | 
not have authority to create s tien on the |! 


te lee REE LS TE SN TE SN RN NE mAh SE mE. te 


PART I. 


am. Origin of —Necessity for statutory | 


r 


authority--In clear & unambiguous 
language.|—A lien {8 not to he con- 
sidercd to be imposed without a plain 
declaration of the 


clear, & unambiguous 
Re Harpy, (1929) 1 9). L. R. 300; 
affg., 62 O. L. R. 367.--CAN. 


PART II. SECT. 9, SUB-SECT. 4.-~A. 


178 L. Claim of general lien——Waivrer 
of tender—Feur amount of particulur 
lien.J-~Where the holder of guoods 
detains them for different claims, as 
to one of which he has a lien & the 
other not, the owner must tender the 
proper amount, unless the holder either 
expresaly oer by fair implication dis- 

enses with it.—BuFFALO & iAKE 

URON RY. Co. v. GORDON (1858), 16 
U. C. R. 283.—CAN. 


PART IV. SECT. 1. 





1f. a Tee of ey of 
procee after payment of sundry 
accounts. aid into court.J|--KELLY 
Bros. & Co. v. TourRmsr Hore. Co. 


(1916), 15 O. W. R. 29; 


20 0. L. R. 
267.—CA s 


m {. —— Merchant giving veasel to 


» Failure of merchant tc 
supply vessel.}—Held : the merchant’s 
peculiar Uen upon the profite of the 
vyeese! ceased to attach.—GILL vv. 
Power (1851), 3 Nfld. L. R. 197.— 


PART IV. SECT. 2, SUB-SECT. 1.—A. 


sx. Lien or repaire—LExnforreahle 
inat ¢ itionnl§ sale = vendor.)— 
ARLY (J. H.) Moror Co., Lp. tv. 
eal {1931} 3 W. W. R. 521.— 





S ennamenadioninetioda 


Dd: ° 
815 f. General -ule.|---An ortifieer’s 
en arises only when the work in 


’ pesypect of which tho charges arose Las 


intention of the ; 
Legislature to {impose it, shown in ! 
lunguage.-- | 


eee ee eR cere ee ees ee le on ee ones en cae re ee ne are ne ann 


been done by the order or at the 
request of the owner or of soine person 
authorised by him.— rtankk vw. AUTO- 
MOBILE FINancre Co, Of AUSTRALIA, 
Lrp, (19288), 41 C. i. ft. 167.--AUS. 
322a i. Order given by hire-purchascr 
-—-No authority to creale licn.|---Held : 
the vendor was entitled to a return of 
the subject-matter of the agreement 
without poione of the cost uf repairs 
ordered by the hire-purchaser,-—ALLI- 
ANCE FINANCK Co. & STANDARD 
Morora, Lrp. ». Simons Gakaukh & 
Bem (1925), 36 B.C. R. Li7.-~ 


322a ii, ——- -~--.)--Held: tho 
repairers tiul not acquired a lien, in 
respect thit the Itrer’s tithe excluded 
the right to create a Hen.— LAMONKY v, 
Fouips, Lrp., (1926) 8. C, 89.—SCOT. 
332a ii. -——- ——--.)---Although in a 
LLire-purchase agreement there may 
be a clause ecxpresely nogativing any 
authority to create a lien, it loos not 
revent, a lfen ariaing for bo in done 
the subject-matter of the aygroc- 
inent.— MOYES tv. Maunus Moros, 
Lrp., (1927) N. Z. L. Tr. 906.—-N.Z. 
322a iv. ---—-— ———.]— Where an 
agreement for the conditional sale of 
a motor car contained the following 
clause: ‘** We shall not at any tiie 


! (that is, the buyer) suffer or pormit any 
' charge or 


lien whether possessory or 
otherwise to extat against said auto- 


- mobile,” 1¢ was beld that this clause 
' negatived the idea that the buyer could 


authorise the coe of repuirs in such 
a way as to give the ropair-r a lien. — 
ALLIANCE FINANCE On. & STANDARD 
Morors, Lrp. v. Smorons, [1928] 3 
WwW. W. R. 621.—CAN. 


il 


taxicabs in respect of repairs. 
1025, the cabs, with the consent of pltfs., 
had been garaged at defts.’ parage, & B. 
owed defts. the balance of a gencral account 
for garage rent, goods supplied, & washing, 
cleaning, & repairing the cabs. 
never been aware of the terms of the agree- 
ments between B. & pltfs. 
pitfs. terminated the agrecments, as B. was in 


OE OO A EE Ae NS A CO OR eR A Am Ws me 


: PART IV, ou * SUB-SECT. 1.-— 


Up to May I, 


On May 1, 1926, 


ee eee emt HR mann re Nay ee ge RRS, 





3228 Ve ee wren) An artiflecr’s 
Jie arises: only when the work In 
respect oof whisoh the chances wrose 


was done by the ordar or at the request 
of dhe owner or some person authorised 
by hittin. Where the owner of a jotor 
eur det if fo another under a hire- 
purchase ugreemont, whieh provided 
that repairs to the car should be made 
44 the owner’s tomines only, & the 
birer cased the oar to be repaired by 
&@ perso) Who was not the owner's 
nonwnee ~--Hedd: the person who 
repaired the car was not entitled to a 
lien for his charges as ugsinst tho 
owner, CISHER v AUTOMOBILE 
KRINANCHE Co. OF AUSTRALIA, Lrp., 
[IMSS] A. Tr. R. 8655 [19281 V2 T. 2. 
496,-- AUS. 

322a vi. —--- —---.] ~ Deft. sold an 
auto-truck, taking a Ven agreement to 
KeCUrG the balance of the purchase 
price, Which was duly registored. Tho 
owner haviog an swecident, brought 
the truck to pitf., who nade extensive 
repairs, & Peedi the truck ‘for the 
cost. of the repairs. On the truck 
being taken for tral by an ostensible 
buyer, after the owner wus in default 
under the lien agreamont, it was selzed 
by deft.’a bailiff under the Hen agree- 
nent. Ta an setion to recover the 
truck it was bold that pltf. waa entitlod 
to hold the car subject to his Hen :-— 
Held: where the vendur had not 
taken possesion & where there had 
boun no default up to the time of repair, 
the purchaser bad the right & duty 
to have the property repaired 60 as to 
Kive rise to a Golumon law Hen In favour 
of the person who did the work.-~ 
GUBREVITCH vt. Meusourt (1921), 28 

» i R. 394,.—CAN. 


$228 vil, ———- ——-— <Acquiescence of 
tendor.|—-A wotor car sold under & 
conditional sale agreement & lent by 


Cases 822a—454,  ENauiso aND Empree Digest SUPPLEMENT. 


arrear with his payments, but defts. refused 
to hand them the cabs, asserting that they 
In an action for the 
delivery up of the cabs & damages for their 
the lien might attach 
notwithstanding the provision that B. should 
not have authority to create a lien, &, 
although defts. did not have continuous 
 Satiraeht of the cabs, yet since, in letting 

; ly for hirg, they parted 
with possession without any intention to 
abandon the right of lien, the action failed. 
——-ALBEMARLE SuPPLY Co., Lrp. v. HIND & 
Oo., [1928] 1 K. B. 307; 97 L. J. K. B. 25; 


had a lien for repairs. 


detention :—Held : 


take them out to 


188 L. T. 102; 43 T. L. R. 783; 71 Sol. Jo. 
7177, C. A. 
Annotation :—Refd. 
Oo., Ltd., [1930] 2 K. B. 40. 
324. Add. Annotation :—Refd. Albemarle Supply 
Co. v. Hind (1927), 43 T. L. R. 652. 


332. Add. Annotation :—As to (1) Distd. Albemarle 
Supply Co. v. Hind (1927), 43 T. L. R. 652. 


370. Add. Annotation :—Refd. 
Holder, [1931] 2 K. B. 81. 


371. Add. Annotation :—Refd. Jebara v. Ottoman 
Bank, [1927] 2 K. LB. 254. 


Near Fast Relief v. King, Chasseur & 


I. R. Comrs. v. 


Part V.—Equitable Lien. 


437. Add. Annotations :—Refd. Ariff v. Rai Jadu- 
nath Majumdar Bahadur (1931), 47 'T. L. R. 
238; Canadian Pacific Ry. Co. v. R., [1931] 


__ ALO. 414, 


the buyer to a friend for hia temporary 
use was damaged while in the latter’s 
possession & left by him with a 
mechanic to be repaired. ‘I'he agent 
of pltf., the vendor’s assignee, saw the 
cur in the mechanuic’s garage while It 
wan yet unrepaired &, without question- 
ing the authority of the borrower of 
the car to order tbe repairs, which 
were obviously necessary, suffered it to 
remain there, merely BeEIs the 
mechanic what the repairs would cost 
& how long it would take to make 
them, & requesting him to send in an 
account of his charges aguinst the car: 
—~Held: the agent had so conducted 
himself as to justify the mechanic in 
concluding that pltf. expected him to 
muko the repair, &, therefore, what- 
over was the extent of tho borrower's 
authority to order them, pltf. could not 
be heard to sny that the mechanic 
had no authority to make them; & 
the mechanic was, therefore, entitled 
to a Hen for the repairs.---STHRLING 
SECURITIUS Corpn., Lrp. v. HICKS 
MoTrok Co., Lrp., [1928) 4 D. L. KR. 
165; [i28) 2 W. W. 1. 745 22 Sask. 
L. It. 507.----CAN. 


PART IV. SECT. 2, SUB-SECT. 1.-—C. 
m. dtevad., 15 8S. CO. RR. 104. 
so. Alunufacturer of — bricks--For 
ouncr of — brickyard.J—-ROBERTS — t. 
BANK OF TORONTO (1804), 25 O. JR. 
1045 21 A. I. 629.---CAN, 


PART IV. SECT. 2, SUB-SECT. 4. 


sp. Wharfinger.|—It is not necessary 
that the proprietor of a wharf or quay 
upon navigable waters, used for the 
loading & unloading of vessels, should 
have a warchouse or shed or other 
conveniences for the storage of ede 
& proteotion thereof from the weather ; 
& as syoh whartinger he is entitled to 
a Hen on goods unloaded at his wharf, 
for money due to him for wharfage.—- 
Sra vu. BicKKORD (1879), 26 Gr. 612.---- 











eee one epee: 


PART IV. SECT. 3. 

fi. -—— Arcessive seicure.}-— A 
throsber cannot, under Threshers’ Lien 
Act, 57 Vict. c. 36, maintain a lien on 

nin for tho threshing of which he has 
eat pate to recover the price of a subse- 
quent unpaid: threshing.—SiMrson %. 
OAKES (1902), 14 Man. L. R. 262; 23 
Cc, L. i 54.—-CAN. 

{ if. ody assignee of lien. }— 
Pitt.’a grain on his farm was selged 
by dofts., purpor to be assignees of 
O., who had th ed the grain for 
pitf, & who was, as defts. alleged, 
entitled to a Hen on the grain under 
'Threshera’ Lien Ordinance. At the 
time of the seizure only $38.89 was 











a 
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owing by pltf. to C., & that sum was, 
by agreement between pitf. & C., 
not then payable. Tho alleged assign- 
ment to defts. was after this aree- 
tment. It was a general assignment 
of all carnings of a threshing machine 
used by C. in threshing plitf.’s grain :—- 
Held; defts. had no legal right to 
make the entry & seizure; &, defts.’ 
seizure being for 8160, it was, at all 
events, for an excessive amount, & 
Negaul.—-SUMPLE v. SAWYEK-MASSEY 
Co. (1010), 13 W. L. R. 428..-—CAN. 

f hil. Damayes claimed from 
thresher for delay.jJ— Deft. on Sept. 9 
agreed to thresh pltf.’s crop as soon as 
he finished other threshing. He 
finished the other threshing in Oct., 
but, excopt for a few hours ou Dee. 21, 
he failed to throsh for pltfs. until May. 
Damages were held recoverable by 
uss as being fairly supposed to have 
been in contemplation of the parties, 
on several heads. When deft. tinished 
threshing in May he selzed under the 
Threshing Lien Act + #/eld - as pltfs.’ 


wee oe 


existiug cluinis, being for damages 
as above & a claim fur teams 


supplicda which should have’ been 
supplied by decft., were not in the 
nature of payment made on account 
of threshing, but in the nature of 
counterclaim, the seizure was lawful 
& pltfs. could not claim dumageos for 
conversion.— FINLAYSON ¥v. SILZER, 
[1923] 1 W. W. 1. 882; 14 Sask. L. ht. 
169.—CAN, 

fiv. ——.}—l’o00o. ELEVATORS, LTD. 
Cees (19380) 1D. L. lt. 271.--- 

e 

f v. -- -- Notice of claiinm—-Time for 
giving.-—UNRAU tv. MARTENS, [1931] 
3W,. W. 2. 502.— CAN, 

{ vi. Zhresher employce’s lien——On 
carnings of enployer—Nature c& extent 
of.}-~The ‘olaim ” which Thresher 
Kmployees Act, Rh. S. 8. 1920, c. 209, 
s. 3, gives to a person employed on 
or about. a threshing machine is not a 
mere right to make @ demand but an 
actual charge on the earnings of tho 
tachine, which takes effect as soon as 
the wages are earned. The claim is 
restricted, however, to the amount of 
wages barocd witb respect to threshing 
done for the particular person in whose 
hands are the earnings against which 
the claim is asserted.—-STEEDSMAN ft. 
ey as {1928]) 2 W. W. R. 281.--- 


f vii. E’vremption —— Meaning of 
“ carnings.”"}}-WACHNOW tt. MYERS 
(No. 2), [1931] 3 W. W. lh. 289.—CAN. 

k i, ——— Under Business Profite War 
Tax Act, 1916 (c. 11), s. 24—Neceasity 
for registration. ANADIAN PEERLESS 
JEWELRY Co. Roya. Truat Co. ov. 
R. (1928), Q. Rr 64 8. Cc. 574.—OGAN. 
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454. Add. Annotations :—-Refd. Royal Exchange 


Assce. v. Hope, [1928] Ch. 179; Smith v. 
Wood (1928), 139 L. T. 250. 
jaw. a) . eel —— Priority over subsequent 


mortyage.|—Re ANDREW MOTHERWELL 
OF CANADA, Lrp. (Qnt.), [1927] 1 D. L. 
80 7 8 C. B. It. §8.——CAN. 


k fil, ——.}—Re McKenzie Co., 
[1928] 1 D. L. R. 336.-—-CAN, 
k ivs For sale tar—Special War 


Revenue Act, 1922—Kffect of.J---It. v. 
Jack Pink LuMBER Co., mm. & 
JANADIAN BANK OF COMMERCE, (1928] 
4 D. L. R. 976; [1928] 3 W. W. Rf. 
4 1 +H) oo CAN ° ‘ 

k v. ——~ —-—~ Jiffect of repeal of.|— 
Be SENER [1928] 2D. L. Re 396.— 


m i. Enforcement—By sale 
—Requisites of valid sale.)—GILLIS v. 
SOUNDING CREEK, {1927] 2 D. L. R. 
136; [1927] 1 W. W. R. 481; 22 Alta. 
L. R, 546.—CAN. 


sa. Kor rates. |—BURCHELL v. SYDNEY 
CORPN., [1927] 1 D. L. R. 486; 59 
N. 8. R. 94.—CAN. 

sh. Under Rurul Credits Act, C..A4., 
1924 (ce. 173).]—A rural credit society's 
statutory Hen under the above Act 
binds growing crops & crops to be 
grown, & takes priority over an 
execution which did not come into the 
sheriff’s hands until after the making 
of the loan by the socicty.—Losps v. 
RocKwooD RURAL CREDITS SOCIETY, 
11926)2 D. L. R. 819; [1926] 2W. W.R. 
1; 35 Man. L. R. 499.—CAN. 








PART V. SECT. 3, SUB-SECT. 8.—A, 


d i, ——~— ——— ——-.}}+— FLETCHER v. 
CLAGGETT, ({1927] 3 D. L. - 1 eet 
{1927] 2 W. W. RR. 362; 21 Sask. L. R. 
682.—OAN. 


d ii. —-—- -—--— -—--—.]}—-AUMANN t. 
McKenna, (1928) 3 W. W. R. 233.-— 
CAN. 

d iii, -- ~~~. ~ —~ -—-—.J—MATEYCHUK 
vt. KUCHERNOWSKI, [1930] 1 D. L. R 
3U7.—CAN. 


PART V. SECT. 3, ue ener 8.— 
» (8). 


438 iii. ———.}-—FREEBURG v. Far- 
MERS’ EXCHANGE BANKERS, [1922] 1 
W. W. ht. 845; 63 D. L. R. 1423; 15 
Sask. lh. Rh. 318.—-CAN. 


PART V. SECT. 3, SUB-SECT. 20. 


1 (p. 273) i. ——— Person hiring out 
tea for lugging operaliona— Driven by 
employee of contractor.}—-MULLER v. 
SHIBLEY Aas, 8 W. L. R. 423 13 
B. C. R. 43.—CAN. 

1 (p. 273) ii. ——— Person working with 
his own team.}—Pitf. who had hauled 
poles with his own team under an 
agreement for payment at so much per 


a 


Bank, Ltd. v. 
2 Ch. 383. 





lineal foot, & who did all the work 


himself except for some gratuitous 
help given bim by his young son, held 
to have been, not a bare contractor, 
but a wage-carner entitled to a Hen 
under the Woodmen’s Lien for W ages 
Act, ; B. C. 1924, ec. 276.- 
SOHMIDT 0. STUCKEY & PEARSE, 11928] 
2 DL. R. 928; (1928) t W. WwW. Nn, 913. 


] (p. 273) Sil. 
nee to place of ee Ine: }— AIKENS 
. O'BRIEN, [1928] 2 b. L. R. 751.--- 


o (p. 273) i. —— ——.]—HENDSBER 
v. “SONORA TIMBER Co., LYD., ee) 
1D. L. R. 642; 59 N.S. R. — 
CAN. 


p (p. 273) i, ——~— ——~~.]}— BAXTER v. 
Kenney (1900), 35 N. B. R. 179.— 
CAN. 

t(p. 273) i. —— “* Gippo contractor.’’] 
—Boyp & ANDERSON »v. SUPERION 
Spruct MILts, LtTp. (B. C.), [1927] 
2 W. W. R. 54.—CAN. 


b (p. 273) i. ——.]—SHEEPWASH v, 


DEER MOUNTAIN LUMYER Co. (1925), 
37 B.C. lh. 418.—CAN 
b (p. 273) th. —--~-- Musried woman— 


Engaged by husbund to cook for crew 


of men engaged to uet lumber, j— 
PATTERSON v. BOWMASTER (LU904), 37 
N. B. RR. 4.-- CAN, 





Not volunteer or 
v, GRAHAM, 
60 N. ht. 


b (p. 273) iii. 
trespasser. |—- RODDICK 
{1929} 1 D. L. R. 5353 
257.-~CAN. 

d (p. 273) i. 
loga.J—-VAN KOUGHNET 0. 

ROGERS, [1930] 1 WLW. 
CAN. 

d (p. 273) il. Work for which wood- 
man’s lien attuches.}--HAGLUND ov, 
DERR eat), 38 B.C. 1. 435.-- CAN. 

© (p. 273) t. -~-- Deals & manu- 
Satine lunber. }--BAX: tERY. KENNEDY 
(1900), 835 N. B. R. 179. --CAN. 


aa (p. 273) i. Filing woodman’s lien -- 
Affidarit — Sufficiency.J—-NULSON — v, 


S. 


Person reeciving 
QUAIFE & 
RR. 2i4.---- 


PrRSON (B. C.), [1927] 3 W. W. XK. 
161.—-CAN. 
aa (p. 273) ii. -—— Lime for —Within 


Statutory period-—When period begins.) 
-—HEANEY v. LOBLEY (1909), 11 
Ww. L. R. 545.~ CAN, 

aa (p. 273) iil. Slatement of claim for 
woodman’s lien—-Power of caurt toa 
amend—As to location of logs.j— 
MONTREAL TRUST Co. v, DOL reas 


YaRps, Lrp., [1928] 2 D. L. R. 
{1928} 1 W. W. ht. 509; 39 B.C. “te 
325.—CAN. 


see ee ee 


co (p. 273) f. ~~, }-- 
ARNOLDI v. GOUIN (1875), 22 Gr. r. 314. == 
CAN. 

n (p. 274) i. ——- -——-— Employed at 
rate per hour.)--DUNN v. SEDZIAK 

. (1908), 17 Man. L. R. 4843: 7 WL. LR. 

563.—-CAN. 

b (p. 274) 1. ——~- Workman for 
materiaiman.J—-ALLEN tv. HARRISON 
(1908), 9 W. L. R. 198.—-CAN, 


d (p. 274) i. Sub-contractor 
supplying _material.|—-MONTIJOY — v. 
Hewarp ScHoot Districr Corpn. 
(1908), 10 W. L. R. 282.—CAN, 

d (p. 274) il. ——— Sub-contractor.}-—- 
KEENAN Bros., LTD. v. Se 
{1928} 2 D. L. R. 849; [1028]S5. C R. 
203; reveg. sub nom. LANGDON v. KING, 
32 O. W. N. 407.—CAN, 

bb (p. 274) i, —-—.}—Ross rv. Gor- 
fe! (1808), 1 Alta. L. R. 516; 9 


W.L. R. 319.— CAN. 
bb (p. 274) il Installation of 
}—MALLEPT v. Kovar (1910), 


furnace. 
14 W. L. R. 327.—CAN. 
bb (p. 274) ili. 
in consideration of grant of it Of aon 


F emenatiienned 








~~-~— Person hauling ! 


Re Prevost, Lloyds | 553a. 
iarclave Bank, Ltd., {1930} 


Vol. XXXI.—Lien. Cases 457—553a. 








ee tae Arran 2. 
MIN, » 11929) 3 D. L. RR. 
h. a *s. -—CAN. 
Per tib se 274) iv. 
* tréfling work ” 


IEEXTENSION 
3 7 +] > 6-4 
=e 4 Lanbing work —- 
~dnadivisille con- 


tit. }- Cakk +t. Drmpsry, [1931 
dD. a TR. YSd. — CAN, ina 
qQ (Dp. 274) i. ——~ —— —-—-,]— 


eye LUMBER Co., LTD, ». KOROTKY 
(Sask.), [1927] 1 W. Ww. dt. 945.-—CAN. 





aq (p. 274) ii. :] 
FIOPFSTROM t. STANLEY eee L4 
Man. L. kh. 227; #22 a. * 37.— 
CAN, 

aq (p. oT4) lil, —---- ---- See ts 
SAN AGHA . SIGFUSSON, i128) I 
D.n. Tt. 7263 [lousy 2 W. W. . 16: 
22 Sask. L. R. 310.---CAN, 

qq (p. 274) Iv. mee 2 me eee 
FREEDMAN @t. GUARANTY. “Tres Co., 
ea DL. R. Se: 6t ood. bk. 200, 

aq oe 2TL) vec oe Poe 
STUART & SINCLAIR, burp. Tt. BILrMone 


PARK Estates (1931), 3 D. le Re o45. 
--CAN. 


tt (p. 274) i. —--—- Work: dane 
with privity or consent. }~ MICHABLIS 
vw RYAN Morors, (1923} 1 DD. Le. RR. 





1186; 16 Sask, L. RR. 352; [1923] 1 
W. W. Rt. 401.-—CAN. 
bbb (p. 274) i. -—----- ----~ Nale of 


property before lien filed - Draft drawn 
on vendors for part of Wendj— MAKING 
®, ROBINSON (ISS4),6 0. R. t. CAN. 


©ee (}). 274) i. ---- 2 ee Sub-con- 
tractors clainiing for wor Ie or material 
Contractor filly naid though incall 
to vtomplete.)-; GODDARD tv. COULSON 
(1884), 10 A, Re. 1.--CAN, 


e08 (y). S74) ih, -—- —- 
— "FIN Ot BRECKENRIDGE - LUND 
LUMe ns & COAL Co. (1910), d88S.C, i. 
29.— ‘CAN, 

B00 (pr. LTA) LIT. - eee ee eee 


- CANADIAN iOUTPMENT & Su ePLy 


Co. vy BELL & Paes (1913), 24 

W.. Rr. 415; tL ad. dd. RR. 620.- ‘CAN. 

eee (p. 274) Ive -—--- -—---- Schonl 

, board.) MALLE’ 7 Kovarn (1910), 
4 W. Ut. 327.- CAN, 

eee (pp. 2741) veo meee Person 


| 


endilled under agreement to purchase.) - 
Monraoy vr. HEWARD SCHOOL DISTHICE 
CoRPN, (1908), 1G WW. Ta dt. 282.- CAN, 

eee (p. 2741) vi. Church 
erecled Jor unincorporated Anne gation, | 


Ronn wv. Se aaa (ha), 31 
W. dt. ale AN, 
eee (yy. 274) vil. ——-~- , Agree 


ment made wth husband of owner, |e 


Bocacn oa. Thuan (Man.j, [§920] 4 
Dod. R. 1061; 2 WL. OW. di. 2iu.-— 
CAN. 

000 (p. 274) 4. —— ——. SECURITY 


LUMBER Co. op. ANAK A, (1927) 2D. E.R. 
987; [1927] 1 W.W. . 975; 21 Sask, 
J.. KR. 459.—-CAN., 

000 (py). 274) il. — - ~~ - --—. J--JACKAON 
W pie eS VPPLY Co. v. BARDECK (1915), 
31 N ~R. 151; 8 W. W. RR, 468.--- 
oAN. P 

000 (p. 274) fil ——- ——- Tight to 
ahandon Wien on ypart.jJ—SPrarnkn & 
Mckay tv. LORD, DOMINION LUMBICK 
& COAL Co. v. LORD, [1929) 2D. LL. dt. 
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re raist as t a fide purchaser 
ov value without notice. The Hability 
assumed under the covenant implied 
by sect. 54 of the Land Titles Act on 
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(1915), 30 W. L. R. 918; 21D. L. RR. 
407.—-CAN. 


= Lien for wages— Under Builders‘ 
& Worlemen’s Act, 1902—As against 
creditors. |-—-BRYBON v. Rosser MUS: 
ci AULEY (1909), 18 Man. L. LR. 658.- 


PART V. SECT. 5, SU:3-SECT. 1. 


g (p. 201) i. —--—- Supre ne Court.) - 
MARIN v. RUSSELL & JGBSON & Pins 
BRITISH COLUMBIA PapieR MANU- 
FACTURING Co., LTn. (1892), 2 B.C. RR. 
98.—CAN, 


g (p. 291) if. —— County court — 
ctins for nersonal order to pay.) - 
Post v. JONES (1892), 2 B.C. BR. 250.— 


CAN. 
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Mckay 


CAREY, v. Canny (1907), 73 
W.L. ml. 287; 1 Alta. L. R. &81.-- CAN. 

g (p. 291) iv. —— Muster in chambers 
—Sellting aside judgment: of official 
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appear.J—Gursr tt. LInpEN (19172), 
21 0. W. R. 3083 3 OL WON. 7505 1 
D. I. R. 908.-—-CAN. 
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BANK OF MONTREAL U. Hare NE it (1884), 
10 A. RR. 492.---CAN. 
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HOWLETT & BELL t. DORAN & GAL- 
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BUNTING t. BELL (1876), 2 Gr. 
CAN. 
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BAGSHAW wt. JOHNSTON (1901), 3 
O. L. R. 58; 22 C. L. T. 33.—CAN 
__ a (p. 292) vi. ane ee ee J 
BRitisHh COLUMBIA MILLS, TIMBER & 
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CAN. 
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Hovsk, Lirb., & Darr. (t981y 4 
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TOWNSLEY v. BALDWIN (1889), 18 
QO. R. 403.—CAN. 
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NELSON ?. BREWSTER (1906), 7 Terk. 
L. 1. 458; 3 W.L. R. 362.—CAN. 

® (p. 292) iii, —— --—— —-—- --—-,]-— 
IMPERIAL ELEVATOR Co. 7 WELCH 
(1906), 4 W. L. RR. 51; 16 Man. L. R. 
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GIDNEY v. MORGAN (1910), 16 B. Cc. R. 
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W TEAS vw, "HARVEY (1910), 
W. LL. RR. 287.---CAN. 
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Cookk v. Mocrorr, [1026] 1 W. W. Rt. 
827; 36 B.C. R. 393.--CAN. 
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Giicney vv Mokay (1905), 15 Man. 
L. LR. 612; 2 W.L. R. 303.—CAN. 
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io LLISON (1877), 24 ‘Gr. 


HOVENDEN wv. 
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o (p. 262) iv, —— -—-~-- .}-- 
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HALL v. Uo Ci§S)), 
CAN. 
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BICKERTON t. Dakis: 
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PART V. SECT. 7, SUB-SECT. 1.~~ 
A. (b) i. 


rescission, \—-Tte 
CemMienr Co., 
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PORTLAND 
L. RR. 742; 
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MAINLAND 
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ENGLISH AND Empree Dicest Supplement. 


LIMITATION OF ACTIONS. 
Part |——The Statutes of Limitation Generally. 


Add. Annotation :—Refd. Harnett v. Fisher, 
[1927] A. C. 578. 


Add. Annotations :—Apprvd. Ramdutt Ram- | 


kissendass v. Sassoon E. D. & Co. (1929), 
98 L. J. P. C. 58. Refd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 610; Lynn »v. 
Bamber, [1980] 2 K. B. 72. 


Add. Citations :—[1927] 1 K. B. 268; 1386 
L. T. 7, A.; affd. sub nom. BOARD OF 
TRADE v. CAYZER, InvinE & Cd., [1927] A. O. 
610; 96L. J. K. B. 872; 187 L. T. 4193; 48 


28. 
31. 
36. 


T. L. R. 625; 71 Sol. Jo. 560; 17 Asp. 
M. L. O. 281; 82 Com. Cas. 351, H. L. 

Add. Annotation :—Consd. Ramdutt Ram- 
kissendass v. Sassoon E. D. & Co. (1929), 98 
L. J. P. OC. 58. 

Add. Annotation :—Refd. Weld v. 
(1928), 97 L. J. Ch. 309. 
Add. Annotation :—Refd. 
(1928), 97 L. J. Ch. 399. 
Add. Annotation :—Refd. 
(1928), 97 L. J. Ch. 399. 


Petre 
Weld v. Petre 


Weld v. Petre 


a er ee tet 


Add. Annotation :—Consd. Aylott v. Went 
Ham Corpn., [1927] 1 Ch. 80. 

Citalion :—For ‘'20 J. P. 99” read ‘‘ 90 
J. P. 99.” 

Add. Annotations :—Distd. Aylottv. West Ham 
Corpn., [1927] 1 Ch. 30. Refd. Dennerley v. 
Prestwich U. D. O. (1929), 141 L. T. 602; 
Royal Trust Co. v. A.-G. for Alberta (1929), 
46 T. L. R. 25. 

Add. Citation :—{1927] 1 Ch. 30. 

Add. Annotations :—Refd. Dennerley v. Prest- 
wich U. D. C. (1929), 141 L. T. 602; Stevens 
v. Hampstead Borough Council, [1929] 2 
Ch. 239. 

ldd. Annolation :--Consd. Austrian Property 
Administrator v. Russian Bank for Foreign 
Trade (1931), 47 T. L. KR. 550. 

Add. Annotations :—Folld. Hungarian Pro- 
perty Administrator v. Finegold (1931), 100 
L. J. K. B. 383. Refd. Mackenzie-Kennedy 
vw. Air Council, [1927] 2 Kk. B. 617. 

Add. Annotation :—Consd. Austrian Property 
Administrator v. Russian Bank for Foreign 
Trade (1931),47 T. L. It. 550. 


717. Add. Annotation :—Refd. he Mason (1928), 
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PART I. SECT. 1. 








winciple that there is no 
fn procedure. Statutes of 


Limitation cannot be considered as 


anything else than matters relating to 
coduce &, ordivarily, such statutes 
uve their operation from the dato 
fixed in the statute & 
matters brought before the ct. after 
the commencement of the operation 


of the statute.—KHONDKAR MAIAM- 
MAD SALEH v. CHANDRA KUMAR 
et ead (1929), I, L. Re 56 Cale. 
1}1 aes ° 


PART I. SECT. 2, SUB-SECT. 1. 
15 
Whether defence of limitation erie) 
—In a reference to arbn. it is an implie 
term of the contract that the arbitrators 
muat decide the dispute accord to 
the na pi uss contract, & 
very defence w 
pate in a at. of law, including limita- 
tion, can be raised 
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Part I1.—Simple Contract Debts and Personal Actions. 


Add. Annotations :—Consd. Re Mason (1928), 
97 L. J. Ch. 821. Apld. Hungarian Property 
Administrator v. Finegold (1931), 100 L. J. 
K. B. 383. Refd. Wigg v. A.-G. of Irish 
Free State (1927), 96 L. J. P. CG. 88. 

Add. Citations :—{1927] 1 K. B. 269; 136 
L. T. 7, O. A.3 affd. sub nom. Boarp oF 
TRADE v. CAYZER, IRVINE & Oo., [1927] A. C. 
610; 96 L. J. K. B. 872; 137 L. T. 419; 
43 T. L. R. 625; 71 Sol. Jo. 560; 17 Asp. 
M. L. C. 281; 32 Com. Cas. 351, H. L. 

Add. Annotation :—Refd. Ramdutt Ram- 
kissendass v. Sassoon (E. ID.) & Co. (1929), 98 
L. J. P. C. 68 

After this case add :— 

-—— Action by administrator of enemy 
property.|—See Auiens, Nos. 215r, 215s, 
ante. 

Add. Annotation :—Consd. Dennerley v. Prest- 
wich U. D. C. (1929), 141 L. T. 602. 

Add. Annotation :—Refd. Lowe v. Bentley. 
(1928), 44 T. L. R. 388. 

Add, Annotation :—Consd. Lowe rv. Bentley 
(1928), 44 T. L. R. 388. 


111a, Claim to interest on loan—Claim to principal 


has been excluded b 
the partioes.—-RamM 
SENDAAS v. SASSOON F. D. & Co. (1929), 
56 L,. R. Ind. App. 128.—IND. 


PART II. SECT. 2, SUB-SECT. 1. 


-}--Pltf. sued to 
recover balance on account of advances 
mude to deft. pursuant to a contract 
The agreement pro- 
vided that the advances 
repaid on demand, & also provided for 
repayment towards the advances by 
the sale proceeds of consignments of tho 
othecated, & sent b 
cutta for sale :—Held: the 
account was not a mutual open & 
current account, & Art. 59 of Limita- | D.L. 
tion Act (IX. of 1908) applied.—Tra | CAN. 

SYNDICATE, rT v. 
CHANDRA KAMAL BEZRORUAH (1929), 
I, L. R. 56 Cale. 575.—IND 


PART II. SECT. 2, SUB-SECT. 5.—B. 
bi, —— Highway Trafic Act, 19233 | Exch. 


16 


agreement of | (c. 
UTT 


barred. ]—Plitfs., as the exors. of N. who died 


48), ss. 43a, 54—KEffect of.}— 
CARLINO v. ZIMBLARTE, [1927] 2 
D. L. R. 945; 60 0. L. R. 269.—CAN. 
Bx. Jdamages for wrongful tac-sale. |\— 
Held: action on the case within 
Statute of Limitations.-—-KOWNATZKI 
’. BEAR LAKE MunNicrpaL Diarricr, 
11930) 3 W. W. R. 353: [1931] 1 
Ll). L. R. 3343 revsd. on other grounds, 
11931} 1 W. W. RR. 757: 2 D. Le OT. 
318.—CAN. ‘ ‘ 


PART II. SECT. 2, SUB-SECT. 7. 


sa. Note given under Municipatilies 
Seed Grain <Act—-Failure to observe 
condtlions of Act. |—CARMICHAEL RURAL 
MUNIOIPALITY v. GrupeRG, [1929] 1 
.L. R. 124; [1928] 3 W. W. R. 454.— 


RaMEK15- 


should be 


deft. to 


PART II. SECT. 2, SUB-SECT. 9.—A. 


. sb. Claim for injurtous affection— 


Within S of Limitations (Nova 
Scotia), s. 2 (d).}—MILLER v. R., {1927 ] 
C. R. 52.—OGAN. 


128. 
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in 1921, alleged that about Nov. 4, 1907, N. 
lent to deft. a sum of £1,500, the loan to bear 
interest at the rate of 5 per cent. per annum, 
& claimed in this action, the writ in which 
was issued on Nov. 1, 1928, payment of the 
loan with the interest thereon which accrued 
during the six years ending on Nov. 1, 1928. 
In spite of the fact that the recovery of the 
loan was barred by the Limitation Act, 1623, 
on June 30, 1926, that was to say, six years 
after June 30, 1920, the date when the last 

ayment of interest was made, as pltfs. 
admitted at the trial, pltfs. nevertheless pro- 
ceeded with their claim for payment of so 
much of the interest as accrued between 
Nov. 1, 1922, & June 30, 1926, the date at 
which the claim for the principal was barred, 
on the footing that at each half-year during 
that period a cause of action accrued in 
respect of each 
interest :—Held: the principal sum having 
been barred by the statute, the interest so 
claimed was, as being only accessory to the 
principal, barred with it.—E.prmr v. Norru- 
coTtT, [1930] 2 Ch. 422; 99 L. J. Ch. 548; 143 
L. T. 614. 


Add. Annolation ‘'— Refd. Weld v. Petre(1928), 
07 L. J.-Ch. 399. 


131a. Assault.J]—-To an action of assault & battcry 


a plea of no assault within six years, is bad ; 
for Stat. Limitations limits it to four years, 
& the statute must be precisely, & not argu- 
mentatively pleaded.— BLACKMORE v. TID- 
DERLEY (1705), 2 Ld. Raym. 1099; 11 Mod. 
Rep. 38; 2 Salk. 423; 6 Mod. Rep. 240; 
88 E. R. 869. 


139a. —-— Arbitration condition preceden:.;.--The 


 cepaauemienamnmsteemicmemedionsenenn an a'eeaiin adtant monaeremen nan anetant 


Crown requistioned appcts.’ ship undcr « 
charterparty, which provided that an; 
dispute under the charter should be referred 
to arbn. under Arbn. Act, 1880 (c. 49), & 
which concluded as follows: ‘ & it is further 
mutually agreed that such arbn. shall be a 
condition precedent to the commencement of 
any action at law.” Jno July, 1917, the ship 
was lost, but appcts. did not proceed to arbn. 
until Dec. 1923. The Crown contended that, 
as the arbn. was not commenced within six 
years of the loss, the claim was barred by 
Stat. Limitations, 1623 (c. 16):---Held: 
under the arbn. clause no cause of action arose 
until the award was made, & time did not 
run until the making of the award, & the 
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Annotation :-—Consd. 


(le. 
148. 


284. 
815. 


355. 


856a. -- 


claim was not barred.—BoaRD OF TRADD v. 
CaYzer, IRVINE & Co., [1927] A. C. 610; 
96 L. J. K. B. 872 3 137 L.7T. 419; 487. L. R. 
625; 71 Sol. Jo. 560; 17 Asp. M. L. ©. 281; 
32 Com. Cas. 351, H. L.; affgy. S. OC. 
sub nom. CAYzER, [RvInE & Co. v. BOARD 
OF TRADE, (1927] 1 K. B. 269, C. A. 

Ramdutt Ramkissendass v. Sassoon 
D.) & Co. (1929), 98 L. J.P. CL 58, 

Add. Annotation :—-Refd. Lynn v. Bamber, 
[1980] 2K. B. 72. 


182. Add. Annotation :—Refd. Dennerley v. Prest- 
wich U. D. C. (1929), 141 L. T. 602. 

185. dd. Annotations :---Expld. Flder v. North- 
colt, [1980] 2 Ch, £22; 71. R. Comers, a. Holder, 
[1931] 2 K. B. St. 

206. Add. Annotations :-~ As to (1) Apld, Re Mason 
(128), 97 L. J. Ch. 821. Refd. Le Blake, 

half-year’s payment of og Pe one Petition of Right (1931), 100 

210. Add. Annolation :-—Consd. Dennerley v. Prest- 
wich U. D.C. (1929), 141 L. 1. 602. 

217. Add. Annotation :-—Refd. Douglass v. Livyds 
Bank (1920), 34 Com. Cas. 208. 

229. Add. Annotation :—-Refd. Dennerley v. Prest- 
wich U. D.C. (1029), P41 b. TY. 602, 

254. Add. Annotations: --Refd. Legh wv. Legh 
(1930), 4S dW. i; Lynn vw Bamber, 
[1980] 2 WK. OB. 72. 

256. Add. Cilations :--{1027] 1 BR. B. 4023 96 


LJ. WK. 1.55, C. AL; aff, (L927) ALC. 578 | 
961.0. K.B S50; 187 1. TT. 602; 015. P. 
175; 43 ToL. RR. 6673 71 Sol. Jo. A703 25 
L. G. R. 454, 1... 
Add. Annotation :-- Consd. De Frevilfe vw. Dill 
(1927), 96 1. J. K. BL 1056, 
Add, Annotation :—-Refd. Vornett v. Fisher, 
[1927] A. C. 573. 
Add. Annotation :~ Retd. 
Hdelston, [1980] 2 I. Be. OTs. 
Add. Annotation :- -Apld, fe Blacher (Vinee), 
hep. Debtor, FPEE 2 Che TO. 
Promise to pay directors’ fees. By 
adoption of balance sheet including fees.]-. - 
Balance sheets including fees due to directors, 
& signed by directars pursuant to Cos. 
(Consolidation) Act, L9YO# (c. 60), s. 11S, are 
not acknowledgments of those feces within 
Lord Tenterden’s Act. 

After an order for the comyyusory winding 
up of the co. the applicant put in a proof for 


Gottlite v. 
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PART IU. SECT. 5, SUB-SECT. 1. 


134 vi, Undischarged Danke) 
—~—Where a creditor, having obtainec 
the leavo of the lusolvency ct., sued an 
insolvent in an ordinary civil ct. to 
recover a dvbt, the adjudication being 

force, the former was not entitled 
in computing the period of limitation 
for the suit, to exclude the time during 
which the insolvency proceedings were 
Pending.—MacCHANJEEHI AHMED v. K. 
GOVINDA PRABRAU (1928), I. L. R. 5! 
Mad. $62.—IND. 


PART II. SECT. 5, SUB-SECT. 2.-—A. 

sd. Crop-payment agreement.) -~ A 
lessee under a crop-payment lease 
agreed to deliver in the name of the 
lessor one-third of the crop & in 
addition enough thereof to pay certain 
taxes. He finished delivering whea 
to the lessor’s credit on Oct. 9, 1923, 
& on that date had marketed all the 
remainder of the crop in his own name. 
The amount delivered for the lessor 
was not sufficient to fulfil the terms of 





the covenant to deliver :—-Held: the ! 
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breach of the werectuent Was Committed 
on said date & Stat. Ufmitations coim- 
menced to run ther from, & the agree: 
ment not belag under seal, the perfod 
of Wuitation was six yours.-- GORDON 
te Tipseporocan, (1931) 2 We. OW. at. 
ool. CAN, 


PART II. ae 5. SUB-SECT. 2.— 
e (% » 

147 i. Date of makiny.J}—Whero ao 
promissory note fe payable with interest 
on demand, Stat. Limitations begins 
to run from the date of the note.— 
IMPERIAL BANK OF CANADA 0. SIMPSON 
(Man.), 11927) 3 W. W. R. 500.—CAN. 


PART II, SECT. 5, SUB-SECT. 2.—M. 


9, Money repayable *' as soon aa 
possible °'--Time runs from date of 


adrility to pay.)—INGREBRETSEN — 2%. 
CHRISTENGEN, {1927} 3 W. W. i. 135; 


37 Man. L. R. 93.—CAN. 


PART Il. SECT. 5, SUB-SECT. 2.—U. 


235 fi. ——— Proviso for compensation 
by will—Time does not run until death 


17 


of employer.) -HUNTI U. MIOMPSON, 
11927) 2 Db. I. Re. 840, 60 O. LA. i 
185,-~CAN. 


PART Il. SECT. 5, SUB-SECT. 3.--A. 


sf. Sfadute barred claiin for dantages: 
Property orenderch useless by other 
causes. | TURGEON ® QUEBEC, [LUZ] 
2D. 4. iH. 273; offf., 40 Que. WB. 
453.- CAN. 


PART II. SECT. 5, SUB-SECT. 3.-~-B. 


ti. wrnnee J KRIR UV. ATLANTIO 
& Nonrtu-Wrat ty. Co. (1495), 25 
“. C. jt. 197,~--CAN. 


PART II. SECT. 6, SUB-SECT. 2.—-A, 

sg. sdellan barred by Drought Arca 
Lielief Act, 1922.) ~-WiILLIAMs uv. SAUT- 
NK (Alta.), [1929 } a W. Ww. ie 193.--- 
CAN. 


PART II. SECT. 8, SUB-SECT. 2. 


oj, —--.)—GANDA SINGH vb. BRAG 
SiINGH-BHAGWAN SINGH, Mar. Buasi 
(1926), I. L. KR. 7 Lah. 403.— IND. 
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Cases 356a—785a. 


7538. 


ENGLISH AND EMPIRE DiIGEST SUPPLEMENT. 


Uh. 44; 99 L. J. Ch. 423; 
[1929-30] B. & C. KR. 218. 
Retrospective operation.]/—Above 
Act came into operation on Jan. 1, 1829 :— 
Held: an action commenced in Hilary term, 
1829, could not be maintained upon a verbal 
promise made before the passing of the Act.— 
TOWLER v. CHATTERTON (1829), 6 Bing. 268 ; 


£950 in respect of directors’ fees. The 143 L. T. 423; 
liquidator rejected the proof to the extent 
of £350, allowing only £600 on the ground | 400a. 
that all directors’ fees which had accrued due 
more than six years before the date of the 
winding-up order were barred by Stat. 
Limitations. The director’s fees due to 


appct. appeared from balance sheets duly 








signed by two directors & passed by the co. L. & Welsh. 74; 3 Moo. & P. 619; 8 L. J. 
Upon a suminons taken out by the applicant Oo. 8. ©. P. 30; "130 E, R. 1280. 

asking that the decision of the liquidator | 4jinotations :—Expld. Moon v. Durden (1848), 2 Exch. 22- 
rejecting his proof to the extent of £350, Consd. ht. v. Leeds & Bradford Ry Co. (1852), 18 Q. B. 


Bartlett (1835), 3 Ad. & KI. 884; Batchelor v. Mid- 
iietan (1848), 6 Hare, igs R, »v. Crowan (Inhabitants) 
(1849), 13 Jur. "10095 Leary v. Pattrick (1850), 14 Jur. 
932; Tfenshall v. Porter, (1923] 2 K. B. 193. 

4.49. Add. Annotation :—Refd. Re Coliseum 

(Barrow), Ltd., [1930] 2 Ch. 44. 


578. Add. Annotation :—Refd. Harnett v. Fisher, 
[1927] A. C. 573. 


696. Add. Annolation :—Generally, Mentd. Smith 
v. Wood (1928), 189 I. T. 250. 


allowed in “the full sum of £050 :—Held : 

(1) a board of directors, acting as a board, 
& passing a resolution adopting a balance 
sheet which includes directors’ fees, does not 
bind the co. to pay those fees; (2) a balance 
sheet so adopted & signed by directors 
pursuant to Cos. (Consolidation) Act, 1908 
(c. 69), s. 113, is not a written promise by the 
co. or its agents to pay the directors’ fees.— 
Re Coutssum (Barrow), Lrp., [1930] 2 


Part I11.—-Specialties. 


Add. Annotations :—Consd. Dennerley  v. co. to its shareholders, & filed witb the 


, (1920), 46 'T. L. R. 25. 
765. 


757. 


758. 





were 


PART HI. SECT. 8, SUB-SECT. 


409 viii. jo PHUL SINGH 
, n Hatosnas (1927), 1 L. R. 40 ALL 801. 





6.—A. 


409 ix, ----—— -——.]--In order for a 
writing to be sufficient. to take a case 
out of Stat. Limitations it must amount 
eithor to an express promise to pay the 
debt or to a clear & unqualified admis- 
sion of a still-subsisting Habillty from 
which an express promise to pay the 
debt will be implied by law. A con- 
ditional promise will not suffice unless 
there be proof of the fulfilment of the 
condition, but, i such proof be offered, 
a prondse either express or implicd 
will be converted Into an absolute one, 
& as such will support a claim alleging 
a pronige to pay on request.—- REED vr, 
THIEL, er 4D.L. R. 723 [ieee] 2 
en W.R.115: ; 22 Sask. L. RR. 495.--- 

409 —-—.}-MacBain tv, Mac- 
BAIN, [1929] S.C. (Ct. of Sess.) 213.— 
SCOT. 


PART II. SECT. 8, SUB-SECT. 6.—C, 


sh. slccount stated—Hffect of general 
acknowledgment .jJ— Where a chitha con- 
tained a series of items of debt, all 
taken by deft. from pltf. with the dates 
of the loans mentioned therein, & in 
the end bore the following indorse- 
ment. ‘*Ixamined the acconnt. It fs 
correct "':—-Fleld: vach item was a 
reparate debt. in itself, & the indorse- 
ment was merely an acknow ledgment 
of the existing debt, giving a fresh start. 
1o limitation in respect of such items 
only as were not, at the date of indorse- 
ment, barred by limitation.— Droras 
TEWAR vt. INDRABSAN TEWARL (1929), 


Prestwich U. D.C. (1929), 141 L. T. 602. 
Refd. Ruoyal Trust Co. v. A.-G. for Alberta 


Add. Annotation :—Retd. Dennerley v. Prest- 
wich U. D. C. (1920), 141 L. 7’. 602. 

Add. Annolations :—Distd. 
Prestwich U. D. C. (1929), 141 L. TT. 
Refd. Weld v. Petre (1928), 97 L. J. Ch. 399. fi. 
Add. Annotation :—Refd. Dennerley v. Prest- 
wich U. D. GC. (1929), 141 L. T. 602. 


785a. -~--- - In balance sheet.J—-A balance 
penance in an annual por sent by a 


registrar of companies, & stating the total 
amount of the co.’s indebtedness under its 


debentures for principal & interest accrued 


Dennerley 1. 
602. 


Fieri 
shect 


Fm Ne nt ne La ote ~ 


i: lL. R. 38 Pat. 106.-- IND. 


PART = SECT. 8, SUB-SECT. 6.-—D. 


450 ——_— Nir iae tas v 
Paeon. “(Man. )» 11926) 4 b. L. ht. 
590.—CAN. 


PART II. SECT. 8, SUB-SECT. 6.— 


° ° 


485 ii. —--.J—2te WaAnN ESTATE. 
ea 4D. I. RR. 44035 [19987] 3 
WwW. ht. 138; 37 Man. L. RR. 95.--- 


a 


PART II. SECT. 8, SUB-SECT. 6.— N. 


sh. l’se of technical capression by 
layman. jJ—Deft., against whom  pltf. 
Claimed a total sum of £1,000 upon 
Various causea of action, some well 
founded & some not, gave Itf. a 
document in these words : n case 
of my becoming bankrupt & death 
1 owe you £1,000 for money lent”; 
iu law none of the causes of action 
were yuoney lent, although a layman 
might have so described them :— 
Held: there was an absolute acknow - 
ledgment sufficient to take the causes 
of action out of the Stat. of Limita- 
tions.—-COHEN tv. COHEN (1929), 42 
CL. RR. 9s 3 ALL. J. 1025 (1929) 
Argus L. KR. 204.--AUS. 


PART II. SECT. 9, aaa ; eee 
e (a ry 
650 ii. -—--——.}—-ln order for a part 


payment of a debt to avoid the effect 
of Stat. Limitations it is not necessary 
that the payment should actually pass 
from the debtor to the creditor in the 
form of money. Therefore, where the 
debtor, the maker of a promissory 


18 


thereon since their issue is, although not sent 
to the debenture-holders, a sufficient acknow- 
ledgment by the co. of its liability under the 
debentures to take the case out of the opera- 
tion of Civil Procedure Act, 1833 (c. 
3.—Re 
IMPORTING & MANUFACTURING Co., BURN- 
HAM (VISCOUNT) vt. 
IMPORTING & MANUFACTURING Co., 
[1928] Ch. 8386; 97 L. J. Ch. 369; 
18; ie ad tra Be R. 


42), 


ATLANTIC & Paciric Frere 


ATLANTIC & PACIFIC 


140 L. T. 
702; 72 Bel: ve: 598. 


note, Setar iel wor k ty “tiie erediter 
for which he was entitled to a certain 
sum W& they agreed that it should be 
applied on the note then overdue & 
the creditor so applied it :-—Held : tho 
arrangement took the debt out of the 
Statute. W vrN vw BROWN, [1931] 
2W. W. Tt. 735.--- CAN, 
PART ll. SECT. 9, SUB-SECT. 1.— 
F. (d). 

li, --——.]—-Where two persons who 
are mutually indebted agree that the 
stualler account, although doubtful in 


une Fennec, shall be acknowledged 
in full mrt payment of a larger, 
but sot ully ascertained, amount 


owing by the person Betting up the 
former account, such an arrangement, 
although made orally, interrupts the 
running of the Stat. of Limitations 
with respect to the balance of the 
lurger account. GUILBERT tv. CUM- 
MINGS (Man.), [1929] 4 D. L. R. 705; 
3 W. W. 2. 39.—CAN. 


PART II. SECT. 9, SUB*SECT. 5.—A. 

740 ii. ———~.}—-When a creditor 
holds two promissory notes made by 
the same debtor a payment made 
ae rally on account prevents Stat. 

imitations from running as against 
the whole debt. The tact that after 
such payments equalled the amount 
due on one of the notes the creditor 
handed it over to the debtor at the 
latter’s request after crediting to it all 
the payments made up to that time 
cannot alter the character of the pay- 
menta as of the date when each of 
them was made.—WooD v. RicHMoND, 
[1928] 3 W. W. R. 737.—CAN. 





Vol. XXXII.—Limitation of Actions. 


Cases 819-—956a. 


Part 1V.—Money Charged Upon or Payable out of Land 


or Rent, or Secured by a Judgment, and Legacies, 
and Personal Estates of Intestates. 


819. 


(1928), 97 L. J. Ch. 399. =, 
834. Add. Annotation :- -Refd. Re Blake. Re Sr daa eae 
Minahan’s Petition of Right (last). 100 Limitation 
L. J. Ch. 251. 
848. Add. Annotation :---Refd. Purnell v. Roche, | 
1927] 2 Ch. 142. | 


862. 


873. 


915. 


056a. ------ 


re rer ee 


PART IV. SECT. 1, SUB-SECT. 1.--C. 


Add. Annotation :--Refd. Weld 2. Petre 


Add. Annotation :—-Consd. Barratt v. Richard- 
son & Cresswell, [1930] 1 KX. 3B. 686. 


Add. Annotation :—Refd. Dennerley v. Prest- 
wich U. PD. C. (1929), 141 LT. 602. 


Add. Annotation :--As to (1) Refd. Weld «. 
Petre (1928), 97 L. J. Ch. 309. 


~——,. J—- Ry an indenture of lease dated 
Feb. 9, 1909, th» predecessor in title of pltf. 
demised certain premises to deft., R., for the 
termn of ninety-nine years from Dec. 25, 1908, 
at a yearly rent of £6 68., payable quarterly 
on the usual quarter days. 
for himself & his assigns to pay the rent on 
the said days, & it} was provided that, if & 
when any part of the rent should have been 
legally demanded or net, it should be lawful 
for the lessor to re-enter upon the premises. 
On Apr. 30, 1924, the term became vested in 
deft., C. Neither on Dee. 25, 194, mor 
thereafter to the date of the writ, dia cither 
R. or GC. pay to pltf. the rent due uadew +i 
lease. In an action by pltf. for possessio: 
of the premises, begun on Jan. 28, 102s: - 
Held: (1) although plitf?s right to re-enter 
upon the premises first accrued to him in 


respect of the non-payment of rent on 


or 


Dee. 1914, his claim to possession was 
not. barred by Real) Property Limitation 
Act. 1874 (ce. 57), s. 1, & Real Property 
Act, IS888 (c. 27), s. 8. as not 
having been made within twelve years next 
after the time at which the right to make 
such entry had lirst accrued, but his right to 
re-enter acerued afresh in respect of each 
subsequent quarter day whenever any part 
of the rent reserved under tho lease was in 
arrear for twenty-one days, & he was, there- 
fore, entitled to rely on the last non-payment 
of rent before writ) issued or any previous 
non-payment up to twelve years before 
writ: (2) the case was governed by 8.3) of 
the Real Property Limitation Act, 18338 
(ec. 42). 8. 3, whieh provides that all actions 
for debt for rent there mentioned shall be 
commenced & sued within twenty years 
after the cause of sueh aetion, but. not. after, 


R. covenanted & not by Real Property Limitation Aet, 
SOR (a. 27) 8. 42, whieh provides that no 


arrears of rent shall be recovered by any 
action but within six vears next after the same 
shall have become adne. & that, therefore, 
deft... ©.. would have to pay or tender to 
pltf. all, & not merely six years of, the arrears 
of rent owing under the fease in order to 
defeat pltt.’s claim by recourse Go Coton 
Law Procedure Act, P52 te. TO), s. LI, & 
to obtain relief under Supreme Ct, of dJudiea- 
ture (Consolidation) Act, 1925 (ec. 40), 8. 4.—-- 
BARRATT ov. EiciARnDsON & CRWSSWELL, 
[1930] 2 WK. OB. GSu 3 90 5.0. KB. 451; 142 
i. TT. 6065; JOP. Ta 270 


wt Fre 
eS oe cesearinle Sota i! Be ee ce ee ee ce cee alten nme UU eRe Hh meee: 


OSOCTETE BELGE DEN TERPRISES DNDUA- 8). Breach of condition ino morlyage 

Pee Ney Pee on ( 2 CTRIELEES IMMOBILIBRES ot. WEBSEER deed. J Aosimople mitye., exeeuled on 

N cl n 60 : 6 a on unt AN oe NS Minn (Alta): pie. ¢ bb. ba. bt. tae Mayo, (909, fora Germ oof three years, 
Tae Ua. fi Be cots ees YON ars Tee he, EEGs FLEW AW TK contained a stipulation to the effeet 
ai, —-—- Recetvership order.|--A Ye: S17. CAN, that, if the omifgeor. transferred tho 


ceivership order based on a judgment. 
does not become ineffective, when the 
renniedy on the judgment 
barred by Stat. Limitations. - WILKINS 
vt. MINER (Alta.), (1927) 1 DD. Le. K. 
2863 [1926] 3 W. W. KR. 77%.---CAN. 

&j. Liow judgment kept alive---Ie- 
vivor.}—Where a judgment is about to 
become barred by Stat. Limitations, 
twelve years having nearly run, it may 
be kept alive by applying for leave to 
enter on the judginent roll a suggestion 
reviving the judgement & allowing 
execution to be issued thereon. PItf.’s 
alternative is to resuc on the Judgment. 
—SECURITY LUMBER Co., LYbp. t. 
Koskig, (1924) 1 W. W. Rh. 548.—-CAN. 


PART IV. SECT. 1, SUB-SECT. 1.----E. 

852 ii, —— -——.]—A debt under ia 
covenant in a mtge. executed under 
seal js ai specialty debt, & 
period of Hmitation applicable thereto 
is twelve years.-——-INVESTORS Mokr- 
QAGE SECURITY Co. v. MCDONALD & 
HEnry, (1927) 1 W. W. BR. 671; 21 
Sask. L. lt. 409.—CAN. ; 

852 iii. In mortgage not under 
seal.j}—An action on the personal 
covenant in a mtge., which is registered 
egainst land in Alberta but which is pot 
under seal, is an action on @ simple 
coutract debt, & the period of Hmita- 
tion applicable thereto is six years.— 





the : 


becomes, 


852 ive = wp ooM., by nite. 
Hinder seal & reyistered, miteed. land in 
the provinces of Agberta te pltf.. a sub- 
asequentiv, by trcusfer, not under seal, 
moade purshant to Alberta Dated Titles 
Net, & registered transferred the land ta 
B., Who thereby beearie fiable te pitf., 
under the cevenant dieptied by virtue 
of s. fd (1) of said Act, to pave the 
mitge, qngoney., More than six Vvears. 
but Jess than Po yeor., after registra- 
tion of the trausfer or any payment 
on necount or written acknowledgment. 
of Jjabilitv by 2, pltf. ened os. in 
Alberta for pawment:—--s/leld? Jae 
linbility to jpuitf. was not stutute 
barred, ‘The periog of Mrnitation in 
Alberta for bringdng actien to recover 
money securcd by intee. made wonder 
Alberta Land Vithes Aet if 12° years, 
- JTresrs & GUARANTEE Co., Lip. 

Bexron, {IU29) 3 Dn. TL. bh. Be; 
: reesy., [TOUR] 4 Dw. R. 
2 OW. WLR. 8005 23 Alta. 1. 2. 
‘ ye .- CAN. 


852 ve. en we] ABT FTECRAIN 
rv. CHATARBHUD & ANMAD-ULLAH KHAN 
(1927), I. . R. 50 All. 4258.-- IND. 


sa. Peer of bale for arrcirs of intereal 
ander mortgage deed--Whethe ertend- 
ing ta repayment of —ymrineipal.j-- 
Josern on. JoRErn (1924), I. lL. HR. G6 
Ran. 771.-— IND. 


19 


Inorfguged property, the mitgeo, shonld 
beat Tberty to sue before the expiry 
of the term. Qn Mar 8 1901, the 
ritvor. piood surety for one A. in tho 
ninetunt of E.'s 50 & hypotheented a 
Hall share in the property covered 
by the deed of 1909. No actual notice 
of this transaction wos given to the 
first ontgee. A suit wea. Med on tho 
mitgee, OF 1909, on Mar, 27, 1924, & the 
Wea of Hinitation was setup by defta.: 

Held > the suit) wag within Chae. - 
Asiiq Htsarmn oo. Cratraneniis  & 
AUMAD-ULELAH KiAN (1927), J. L. RR. 
oO All 424. IND. 


PART IV. SECT. 1, SUB-SECT. 1.—-H, 


sm. wWonwey duc on covccnant—In 
agrermenkt for sale j—~Keal Property 
Limitation Act, Hh. 8. M., 1093 (c. 146), 
4. 24, applies to an action on a covenant 
in an agreement for sale for payment 
of the purchase-price.-- LOWKKY — 9. 
LAMONT (Man.), (1927) 1D. LL. ft. 660; 
{AN27) 1 WoW. RR. 95.--- CAN. 


PART IV. SECT. 1, SUB-SECT. 4.--- 


B. (11}, 
ki. J -—-Seervais v. SUBAR, [1925 } 
ip. LL RR. 5493; 61 0. Lb - 


. aR. 490; 
recad, on other grounds, {1929) 2 DL. &. 
633; 63 0, L. &, 331.— CAN, 


Cases 959—1088. 


964a. 





.]|—HORrrTON 
L. T. O. S. 292, L. JJ. 


976. Add. Annotations :—Refd. Re Lloyd, Lloyd v. 
Lioyd, [1903] 1 Ch. 385; Lewis v. M 
Algate v. Vugler, Clark v. Potter (1924), 93 


lL. J. K. B. 840. 
976a. —-—— 





.]}—The allowance of interest upon 
a legacy charged upon real estate, & due 


Chay, 385; Lewis v. 


EnGuisH AND Emprre Digest SuPPLEMENT. 


959. Add. Annotution :—Consd. Barratt v. Richard- 
son & Cresswell, [1930] 1 K. B. 686. 


2”. THOMPSON (1855), 25 


the filing of the bill, & not from the date of 
the decree, though the bill is not filed by the 
legatee.— OHAPPELL v. RES (1852), 1 De G. 
M. & G. 393; 20 L. T. O. 
415,417; 42 EB. R. 603, L. C. 


Annotations -—Retd. Re 
More? 
Oreo), 93 L. J. K. B. 


S. 57; 16 Jur. 


d, Lioyd v. jaoye {1903] 1 Ch. 
. laste v. Vugler, Clark v. Potter 


1008. Add. Annotation aga Barratt v. Richard- 


upwards of six years, is to be calculated from 1 Ch. 606. 


son & Cresswell, [1980] 1 K. B. 686. 
1011. Add. Annotation :—Refd. Re Wait, [1927] 


Part V.—Land or Rent. 


1029. Add. Annotation :—-Refd. Palmer v. Crone, 


[1927] 1 K. B. 804. 


1033. Add. Annotation :—Refd. Weld v. 


(1928), 97 L. J. Ch. 399. 


1037. Add. Annotation :—Refd. Barratt v. Richard- 
son & Cresswell, [1930] 1 I. B. 686. 


etter eectintre ESRI OY eSATA eee 


PART V. SECT. 1. 


oc i, —-—- As againat Crown.}--An 
adverse possession of land in New- 
foundland for sixty years is a bar to 
the righta of the Crown, & the same kind 
of porsersion for seventy years will 
deprive the Crown of ite right of ent. 
upon those Jands.——R.. v. KOUGH (1819 
1 Nid. L. R. 172.—-NFLD. 


© fl, ---—- Slataute of Limitations 185, 
s&s. 9.J—- Hg cae tae v. McPnikrson 
vem 10 N.S. 1. (1 R. & OC.) 116.-— 


o iii, —-—- When que ion for jury -- 
Rights of plaintiff. \— ee » LYONS ¥. 
ORAWYORD (1842), 6 O. - 334.—CAN, 


0 iv. ---— Iee- en ‘by recristerca 
ounter.J—-Whore a porson has by 
uninterrupted possession of Jand for 
over twelve vears acquired the right. 
io exclusive possession thereof under 
Limitation of Actions Act, that right 
cannot be destreyed in favour of the 
registered owner merely by the latter 
regubing possession for a period less 
than the statutory ono.-—-SimRTcLirr‘ 
can [1924] 1 W. W. R. 1059.— 


0 or purchase price 

hyp ve Faibe of land, re IRANDON 7 DALE, 

tee 1 ay W. 277; 2D. 4. KR. 
a ae rte. R. ae, (. A.-- CAN. 


PART V. ae een SUB-SECT. 1.— 


eletiout 


1057 ae eee vt. NOBLE 
et?) ay O. I. R. 342; 40. W.N. 
359; 9D. L. R. 7384. CAN. 


1057 vi, -—-~ Tenant halding over.}— 
Dor d. OHartua v. CoTron (1851), 
8 ee C. KR. $13, -~ CAN. 

1057 vii. -~-~--.}—-PireR v. STEVENSON 
(1013), 28 O.L. NR. 379; 4 O. WON. 
961; 12 D. L. R. 820.--CAN. 

1087 viii. -——.J—Where it is found 
by the trial judge, & the ovidenco 
Bupportea such finding, that defts. 
those under whom they claim bave 
heon in possession of the land in 
question, & exercising acts of owner- 
oa for a period of more than 20 years, 
& that pltfr. & those under whom they 
vlaim have been out of possersion for 
& corresponding period, Stat. Limita- 
tions bars any action by the latter | 
against the former in reepect to the 
ownership of the land.-~-—HaLrrax 


PowER Co. v. Crmirtre (1915), 48 
N.S. R. 264.—CAN. 

10857 tx. ——.]—Sounia v. ARN- 
RTRONG (1917), 51 N. S. R. 3135; 36 
D. L. ere N. 

1057 x. -- >. .] -MONTREAL TRUAT 





| 
iif 


1041. Add. Annotations :—As to (1) Refd. Purnell 


v. Roche, (1927]2 Ch. 142; Barratt v. Richard- 


Petre 


son & Cresswell, [1930] 1 K. B. 686. 


1088. Add. Annotation :—Folld. Salisbury & Ford- 


Co. v. CrosBy, [1931] 2D. L. h. 534.--- 
CAN. m 


ti. -+—-WESTERN OCANADA LOAN 
pee GARRISON (1888), 16 O. R. 81.— 


t ii, ——.J—Townsnre or CoL- 
hiberidale Bourn v. HACKETT, eee 4 
~L. R. 3137; 61 0. L. R. 77; affa. 
sud nom, HACKETT v. ene 
SOUTH MUNICIPAL CORPN., [1928] 3 


D. L. RN. 107.—CAN. 
<p ity BELL (1871), 3 





t iii. 

Ch. Ch. 239.—CA 
t iv. sapien v. KUN, 
Cane. Die. 2nd ed. 845.—CAN. 

t ~—Tleld : pe had 
cntablished an actual, visible, undis- 
turbed, & continuous possession of 
a town lot, of : hich she or her husband 
or both had been in Possesaion since 
1891, by themselves or thoir tenants 
& which had been used or cultivated 
os a garden, for more than twelve 
years; & she was ontitled, under 
jounoral Real Property Limitation 

1874, to a declaration that all the 
rights of defts. in the lot had been 
extinguished in her favour.-—Brap- 
BUAW v. PATTERSON (1911), 18 W. L. R. 
402; 4 Sask. L. R. 208.—CAN. 


PART V. SECT. ia 7 dailies 1 
- (a) ti. 
z i, ——~—- Agreement for possession 
during life.}—ROoan v. KRONBSBEIN 
(1886), 12 O. R. 197.—CAN. 


PART V. ia & SUB-SEOT. 








ees 


1.-— 





co i. Acts done wtth consent of 
ouner.|——-Held : the operation of Stat. 
Limitations in favour of the owner 
was not suspended.—KaAULBACH 1. 
rae vee 9 N. 8. R. 500. Septet 
—.J—CLARKE wv. BABBI 
i182} 2,0. L. R. 7; [1927] S. C. R 


d i. Cutting wood on upland d& grase 
on mneadow.)—Held: not of very 
serious importance in establishing a 
title by occupation without more.— 
DUNOANSON tv. ATWELL (1914), 14 
EK. L. R. 348.-—CAN. 


: PART V. sae ae SUB-SECT. 


ee ee i. Adverse tide may des 38 
20 a0 U: ng. 

- title dolalir peesoeion may 4 be i 
an 


against rallw Mkt As 
| originally obtained by them for railway 


pt osea.—— ERIE & NiIaGARA Ry. Co. 
OUSSEAU (1890), 17 A. R. 483.— 


CAN. 
20 


1 Patent 


ingbridge District Drainage Board v. Southern 
Tanning Co. (1920), Ltd., [1927] 2 K. B. 566. 


PART V. SECT. 3, SUB-SECT. 1.— 
B. (b) v. 

1094 i. Non-user not abandonment.) 
—JIn the case of minera] rights, non- 
user does not amount to abandonment 
of possession on the part of the owner, 
whose right is not barred so long as 
the minerals are not worked by some 
one else; & by working a part of the 
minerals or opening up particular 

quarries, possession over & continuous 
fleld of minerals or of quarries cannot 
be obtained.—Gor1t Ram BHOTICA v. 
THAKUR JAGARNATH SINGH (1929), 
L. kh. 9 Pat. 447.—IND. 


PART V. SECT. 8, SUB-SECT. 1.— 
B. ‘b) xii. 


Prose. 


n i. 





Conflicting 
LAWSON ¥v. WHITMAN (1851), 
(1 Thom.) 208.—CAN. 


sg. Isolated acls of 8. ] 
SHERREN t. Daanson (1887), TLS. C. R. 
581.—CAN. 


PART V. aes iY sin “(helena i— 


ri.-—-- -— rec ae LESSEE 
, tevin (1853), 2 N. S. R. (James) 
——CAN. 

r ii. Tenant at will of remainder 
—Right of owner to enter.}—~—Where a 
party was allowed to enter on a lot 
of wilderness land, with the privilege 
of clearing & chopping a portion of it, 
but under such an arrangement as to 
the remaining portion as would make 
him a tenant at will of the whole; 
but the owner also entered from time 
to time & cut & disposed of the 
timber :—Held: Stat. Limitations did 
not run in favour of the tenant except 
as to the part exclusively occupted by 

im.-—-DoE d. MCKENZIE v. MOSHER 
ee 2 Pug. 355.— CAN. 


-_}—McNISH ¥. 
1875). 25 C. Pp, 290.—CAN, 


fi. ——-.}—Re LINET 41871), 3 Ch. 
oF #90.—¢ —OCAN. 
-}—COSGROVE v. CORBELL 
(1868), 14 Gr. 617. —CAN. 


sn. No sale tendo by anyone for nearly 
twenty yeare.}—WaLLBRIDGE v. GIL- 
80. Possession <iniies conditional agree- 
ment——Failure of awner to con- 
guton, one —BIsHOP wv. Cox, [1928] 2 
990.—CAN. 
we Willingness to pay rent——A dverse 
eee bpm order of court,}— 
4 RaM Roy v. ATaL SINGH 
Cage 56 L. R. Ind. App. 119.-—-IND. 
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1180a. ———.}— BARRATT v. RICHARDSON & CRESE- 


WELL, No. 956a, antic. 
1140. Add. Annotation: 


[1927] A. C. 573. 


1157. Add. Annotation 


1190a. Tenancy 


jis not retrospective, 


—As to (1) Distd. Taylor 
v. Twinberrow, [1930] 2 K. B. 16. 


1145. een Annotation :—Refd. Harnett. v. Fisher, | 


-~-Consd. 
Richardson & Cresswell. {1930] 1 K. B. 686. 


created before 
Property Limitation Act, 1833 (c. 27), s. 7, 
& applies only to 


Vol. XXXII.—Limitation of Actions. Cases 1130a—1385. 


(1928), 97 L. J. Ch. 399. Refd. Barratt v. 


Richardson & Cresswell, [1930] 1 KB. B. 686. 


Barratt sv. 


Act.]— a 1 Sie 


ae eee tee a 


1310. Add. Annotation :—Refd. Horlick v. Scully, 
{1927] 2 Ch. 150. 

1353a. -—-— Not by possession by permission of 
mortgagee.]— LIAL. DoE d. SuRTRBES (1822), 
5B. & Ald. 687 ; 
106 BE. R. 1342. 


Annotations : + Ret. Doe d. Corby »v. 
_B. :; Heath v. Pugh (1881), 6 Q. B.D. 


1 Dow. & Ry. K. B. 340 ; 
Brauston a ee 


Subsequent disability of ae 


gagee.|—In 1902 frechold hereditaments 


In Feb. 1907, the 


Annotations :—Distd. Doe d. Jukes v. 
M. & W. 


ag Doe d. "Angoll +. 
Doe d. Birmingham Canal Navigations 


tenancies at will, created after the passing 
of the Act. or at most to such tenancies at 
will as existed when it passed. Therefore, 
where B. became tenant at will to A. in 1817, 
& continued such tenant till 1832, when 
B. died :—Held: the right of A. was not to 
be deemed to have accrued in 1817, but in 
1832, the statute in question having passed 
in 1833. —Doxr d. Evans v. PAGE (1844), 5 
Q. B. 767; 1 Dav. & Mer. 601; 18 I. J. 
Q. B. 153; 2L. T. O. S. 420; 8 Jur. 399; 
114 BE. R. 1439. 
Sumner (1845), 14 
yman wv. Moore (1 ert 9. B. 
Angell (1846), 9 Q. B. 328. Apld. 
Proprietors) v. 


Refd. Com!]] v. Hudson (185 57), 
Devine v. Holloway (1861), 14 Moo. ie Cc. ¢ 


39: Doe d. ia 


rele (1847), 11 Q. B. 127. 
6 W. R. 37; 


290; Horan v. Hand (1861), 14 Moo. P. OC. C. 310 
1272. Add. Annotation :—Refd. 


Re Blake, 
Minahan’s Petition of Right (1981), 
I. J. Ch. 251. 


Re 
100 


1284. Add. Annotations :—-Refd. Purnell v. Roche, | 


[1927] 2 Ch. 142; Barratt v. Richardson & | 


| 


were assured to a mtgee. 
mtgee. became, & thenceforward continued 
to be, of unsound mind. The last payment 
in respect of interest. before the date on which 
the mtgee. became of unsound mind was 
made on Jan. 30, 1907. In Mar. 1907, the 
husband of the mt gee. accepted, on behalf 
of the mtgee., a further payment on account 
of interest. Since that payment no further 
payment of interest was made. On oa 
summons for foreclosure issued in 1926 by 
the mtgee. :—Held: (1) the right to com- 
mence proceedings first accrued, at the 
latest, at the date fixed for the redemption 
of the mtge., which was a date earlier than 
that on which the mtgee. becamo of unsound 
mind; (2) the foreclosure proceedings must 
be dismissed, inasmuci: as, in view of the 
express words of Real Property Limitation 
Act, 1837 (c. 28), a disability beginning after 
the date when the right tc. bring the action 
first accrued, or must be deemed to have first 
accrucd, would not entitic the mtgee. to the 
protection given by Revd Property Limitation 


Cresswell, [1930] 1K. B. 686. Act, 1874 (c. 57), 8. 3.--PUuRNELL . Roc in 

2 2 2; 96 J. (* OL; 

1286a, ——----——.]—-PURNELI.v. ROCHE, No. 1300n, | ee STL Sol f 462. iil 
pom: 1385. Add. Annotation :—Retd. Purnell v. Roche, 


1208. Add. Annotations : pacar Weld v. Petre 


se ee ree 





PART V. SECT. 38, SUB-SECT. 1.—C. 

ff 1. ——— Occupation of room in build- 
ing.|--IREDALE vw. LOUDON (1908), 
40 S. C. R. 313.—-CAN. 


Be V. SECT. 3, SUB-SECT. 3.—A. 


--A decree against. a Hindu 
wi ia in relation to her deceased 
husband’s property is binding upon the 
reversioners although it is founded 
upon limitation; but under the 
Indian Limitation Act, 1908, Sched. [., 
Art. 141, a suit. by tho reversionary 
heir for possession of immovable 
property of the estato, as to which no 


A Ne = a eS ae el | UNE! Sere Arm ee 



















emanated tne em te Se eee 


by an agent dis ine fertual to Ratisfy 
the provisions of Real Prope ty Linaltu- 
lion Aet, 2833, 8. 14.-- Me ‘LEOD 
PEARSON, [1031] 3 W. Ww’, ht. 4.--- CAN. 


PART V. SECT. 12, SUB-SEOCT. 1.— 
A. (a). 


1350 fii. ——--.]}--Dok d. McGreaok 
», HAWKE, DOF d. MCGREGOR v. CROW 
(1837), 5 O, S. 406.-—CAN, 

1350 iv. ——— 6 Will, 4, c. 43, a. 2.J— 
Dor d. CuIpMAN v. DEVEBER (1854), 
&8 N. B. (3 All.) 23.--CAN, 

1350 v. —-~—- Heat a adi Limita- 
tion Act, R. S. M., 7 89.)—- Pela Net v. 


decrec had been made against the | yiarcHaND (1895), "10 Man. L. RR. 322. 
gow. is a i hed beet te : — CAN. 
yereed nm swelye years 0 1850 vi. - i -- Phe statutory 
ae estato rages 3 into possession, even | iyives, under Land ‘Citles Act of 
ough deft. has been in adverse Saskatchewan are subject to pro- 


possession for la yeara at the date 
of the death of the wi yeas We ae: 
BAt vw. UTBAVA LAL (1929), L. R. 56 


. Reved., 2 0. L. R. 637. 


PART V. SECT. 5. 


247 Sil. AB guests. 

The owner of a house allowed 
papetia to reside therein & contributed 
to their support. He paid the rent 





nes een noe 





visions of Real Property Limitation 
Act. of 1874 (liup.). Where ae time 
for bringing an acti ion on the mtye. buds 
expired, the mntgee.’s rights un a the 
mtge. are also exthigulebed & the 
fect of Che extinguishment is to vext 
the land in the mtgor. free from any 
rights of the mtyec., as if a release had 
heen exeented : & the mtgor. has the 
right to have the mtge. discharged.-—- 
CocksaHturr Plow Co., lp. v. Kor- 
W. JR. 171.~--- 


& taxea & executed all necessary CAN. [1931] 3 W. 

in ie cha Or one me noe ot 1355 i, Acknowledgment of right-- 

ene one at will & Stat. Limitations Insufficient when wien by mortgages fo 

did not ron ar against t wner.—~ | himaclj- a ‘Jause Ea arta 
Fie ae w. v. CALEER, 1B 

PRAKIN ¢. Pi PRARIN, 80s} 2 L R. 359.— 7 " ona. CAN. 


PART V. SECT. 6. 


Acknowledgment by 
agent. J—~An acknowledgment of title 


@ i. - 





| 
| 
| 
l: 
| 
| 
| 
; 


. Asstynment under Insolvent Act 
875.)--COURT v. WaLaH (1883), $ 
A. It. 294.—OAN, 
sr. Kiyht of equitable mortgagee to re- 


21 





eee 


[1927] 2 Ch. 142. 


tA ee A lle RO TE erent me a 


Oe eee oe wien eee 


cover-- - Notunthalanding peers re: piel 
barred.| + - Lee Ae Se 8 LSTarTe (18U2), 
29 L.A. Ib. 19t---] 


PART V. al 12, SUB-SECT. 1.-- 
at. Tecovery of judgment in action o 
ejectment urntiin tr june years before autt 
for foreclosure, |\— He Stat. Liimnita- 
tions was prevented from operating 
except from the Judgmont.—MCKKEN 
Y McKay (etrea 1873), Kh. D. 121.--- 

AN. 


PART V. SECT. 12, SUB-SECT, 1.-—-C. 

di, --— Not pone hy lesace of 
mortgagor.) - He ANANT2 S HALLMAN, 
11927) 3 D. L. RR. 658: 600. 1. BR. 
643: affd. sub nom. Mopern REALTY 
Co, », SHANTZ, [J928) 2.1. 1. 705; 





[928] S.C. 1. 213. -CAN. 
PART V. Ree Pe SUB-SECT. 2-- 
.« (a). 

1398 i. Entry by morlgance.) - 
Drprorpy », BOULTON (3878), 25 Gr. 
561.--OAN. 

1398 ii. Twenty years’ delay afler 
dervree for LESLIK 


redemption, |—— fe 
(1893), 23 O. Jt. 143.---OAN, 
sv. Nale by mortgagee—Whether 
remainlerman barred.}—When a mtgee. 
bas transferred possesslou of the mtged. 
property for a valuable consideration, 
a auit to redeem by a pitf. who at the 
date when the mtgee. transferred 
powsession had # contingent: interest in 
remainder in the property is governed 
by Art. 140 & not by Art. 134 of 
Indian Limitation Act, 1908, the suit 
consequently is not barred, if it is 
brought witbin twelve years from the 
date when pltf.’s estate falls into 


Cases 1436—1651. 


1486. Add. Annotation :—Consd. Weld v. Petre 
(1928), 97 L. J. Ch. 399 

1478. Add. Annotation :—Refd. Taylor v. Twin- 
berrow, [1930] 2 K. B. 16. 

1485. Add. Annotation :—Apld. Taylor v. Twin- 
berrow, [1930] 2 K. B. 16. 


1486a. Effect of purchase of freehold reversion on 
lessor’s right of re-entry.]—In 1900 pltf.’s 
father became the yearly tenant of a cottage, 
which he thereupon allowed deft.’s husband 
to occupy rent free as tenant at will. In 
Feb. 1919, pltf.’s father purchased the free- 
hold of the cottage. In 1925 deft.’s husband 
died & she continued to occupy the cottage 
on the same terms. In 1928 pltf.’s father 
died, having by his will devised the cottage 
to pltf. In Oct. 1929, pltf. brought an 


Part. Vl.—Actions 


1582. Add. Annotation :—Consd. Irish Catholic 
Church Property Insce. v. I. R. Comrs. (1918), 
12 Tax Cas. 13. 


1548. Add. Annotation :-- Refd. Windsor Stean. 
- Coal Co. (1901), Ltd., [1928] Ch. 609. 
1551. Add. Annotation :—Consd. Irish Catholic 


Church Property Insce. v. I. R. Comrs. (1918), 
© 12 Tax Cas. 13. 
1568a. -——-—- --—-— —-—.]——Tes' atrix, who dicd in 
1890, gave her residuary real & personal 
estate to two persons whom she appointed 
her exors. upon trust for sale & conversion, 
& out of the proceeds to set aside £2,000 upon 
trust to pay the income to L. during widow- 
hood &, after L.’s death or marriage, to fall 
into residuc & subject thereto gave the 
proceeds of sale of the residue to her six 
children in equal shares. L. died in 1916. 
An action was commenced in 1925 by persons 
interested in a share of residue against the 
personal representatives of the two exors., 
who were dead, claiming a declaration that. 
certain sums of Oonsols & bank stock had 
been wrongfully expended or disposed of by 
or converted to the use of the exors., & an 
order that these sums should be replaced. 
Defts. alleged that these sums had been 
expended in 1894 in satisfying labilities of 
testatrix, & pleaded the appropriate statute 
of limitation. The exors. had set aside surns 
to answer the £2,000 legacy in part, & on 
l..’s death payments of capital were from 
time to time made to the persons interested 
in remainder, the last payment being made 


in June, 1021. Hf the stock had been paid 
away in 1894, the statute of limitation 


afforded a good defence except in regard to 
the share of the au legacy, which only 


ee ee cet ae ear ere 


*ounoaalnti, oven hounrt: it is Wrought | 
more than twelve years after the date | 
| 


of ihe. 


of tho transfer under which deft. 
olaims.—SKINNER v0. NAUNIHAL SINGH 
(1929), L. Tt. 56 Ind. App. 192.—-IND. 


PART V. SECT. 12, SUB-SECT. 2. —B. 


1483 v. -}—Whore of five tenants 


G i. ee 
| 8W.W. 
in common of a farm, three acquired | 





a title against the other two by virtue 
of the Statute of Limitations :— 
Held: that the title so acquired by tho 
three tenants in common was a joint 
tenancy of the two-fifths, & they were 
then tenants in sada of their 
original three-fifths, 


Trust Co., [1925 


S& joint tenants 








. 


wees eee 


two-fifths a 
LIVINGSTONE (1901), 21 C. La. 
20. lL. R. 381.—CAN. 


PART V. SECT. 16. 
——,J-—Cook v. Cook (1915), 
R. 506.—CAN, 


PART VI. SECT. 1, SUB-SECT. 1.—D. 


1571 i. Interest in posscssion— Date 
of breach of trust, Sinisa oy WESTERN 
{1925} 2 W. W. R. 678.—-CAN. 


PART VI. SECT. 1, SUB-SECT. 2. 
sa. Payment into Treasury by trustee 


29, 


ENGuisn AND Emprre Dicest SupPpLEMENT. 


action in the county ct. against deft. for 
possession of the cottage, in which a plea 
by deft. that the claim was statute barred 
was overruled, & judgment was given for 
pltf. On appeal :—Held : when pltf.’s father 
purchased the freehold of the cottage in 1919 
his yearly tenancy merged in the freehold & 
the rights which deft.’s husband had acquired 
against him as yearly tenant under Real 
Property Limitation Acts, 1833 & 1874, were 
gone, &, as the new statutory period against 
him as freeholder under these Acts had not 
determined at the date when the action was 
brought, deft.’s plea failed & the judgment in 
favour of pltf. should be affirmed.—TAYLOR 
v. TWINBERROW, [1930] 2 K. B. 16; 99 
L. J. K. B. 313; 142 L. TV. 648. 


against Trustees. 


fell into possession in 1916:—-Held: (1) as 
the claim was against exors. holding on 
express trusts, it was not a claim to rccover 
a legacy within Real Property Limitation 
Act, 1874 (c. 57), s. 8, & the statute of 
limitation applicable was Trustee Act, 1888 
(c. 59), 8. 8, under which the period for which 
the statute had to run in order to afford a 
defence was only six years ; (2) the payments 
relied on, being payments in rospect of the 
part of testatrix’s estate accounted for, did 
not constitute an acknowledgment of liability 
in regard to that part which the exors. were 
said to have misapplied; (3) the statute 
afforded a good defence in regard to the share 
of the £2,000 legacy also.—He OLIVER, 
THEOBALD v. OLIVER, [1927] 2 Ch. 3233 96 
L. J. Ch. 496; 1837 L. T. 7883; 71 Sol. Jo. 
710. 

1584a. Misapplication of fund——-Payments 
in respect of sum accounted for. j—-te OLIVER, 
THEOBALD v. OLIVER, No. 1568a, anie. 

1588a. -—--.|—Stat. Limitations cannot be pleaded 
by trustees, in answer to a charge of breach 
of trust, to defend them from the conse- 
quences of neglecting their duty in having 
sold an estate charged with the payment of 
a sum of money, without satisfying that 
demand.-—MILNES v. CowLrEy (4817), 4 
Price, 108; 146 FE. R. 408; subsequent pro- 
ceedings (1820), 8 Price, 620. 

1632. Add. Annolation :—-Refd. Re Blake, 
Minahan’ Petition of Right (1031). 
L.. 1 Ch. Bod. 

1636. Add. Annotation :—Refd. Douglass v. Lloyds 
Bank (1929), 34 Com. Cas. 263. 

1651. Add. Annotation :-~Apld. Re A Debtor, 
L107) 1 Ch ate 








Re 
100 


Oo aonuled: = 
3 a 521; 


1 cengneg? NaROnIa we en ‘(ar shi nicatt 
: out,|—Where money has been paid 
, into the Treasury pursuant to National 

Trustees, Executors &€ Agency Co. of 
| Australasia Limited Act, e. 19, the 
power conferred by s. 20 of the Act 
| on the Supreme Ct. or a judge thereof 
| to order payment ont to a claimant 

is, subject to the specified exceptions, 
| limited to the period of six yeurs after 

such payment in, whatever procedure 
| is adopted.— NELSON v. THE NATIONAL 
| TRUSTEES, EXECUTORS & AGENCY Co. 
| OF AUSTRALASIA, LTp., Re Le ey: 
| Ne Pe 384; (1928] ‘Argus L. R. 243. 


R. 1117; 


Vol. XXXII.—Limitation of Actions. Cases 1658—18165. 


1653. Add. Annotation :—Refd. Weld v. Petre 
(1928), 97 L. J. Ch. 399, Ee ene 


1665. Add. Annotation :-—Refd. Re Mason (1922), 
97 L. J. Ch. 321. 


1674. Add. Annolalions :-.Refd. Re Mason (1928), 


| 97 L. J. Ch. 321; Re Blake, Re Minahan’s 
| Petition of Right (1931), 100 L. J. Ch. 251. 

| 1677. Add. Annotations :—As to (1) Refd. Re Mason 
As to (2) Refd. Re 
of Right 


(1928), 78 L. J. Ch. 321. 
Blake, Re Minahan's Petition 
(1931), 100 L, J. Ch. 251. 





Part VIl.---Equity and the Statutes of Limitation. 


1687. Add. Ainotation :-—As to (2) Refd. Weld vr. 


Petre (1928), 97 1. .J. Ch. 399. 

1709. Add. Annotation: Refd. Weld ov. Petre 
(1928), 97 lL. J. Ch. 899 

1709a. ~- —-.]—In 1900 W. mortgaged 








shares to L. to secure a loan with interest. 
J. received dividends to clear the interest, 
up to 1908, when they ceased & the shares 
became of practically no value, L. retaining 
them, but without foreclosing. In 1916 & 
thereafter the value of the shares increased 
enormously, & such large dividends were 
paid that by 1921 J.. had received sufficient. 
to pay off the c+pital of the loan & all interest. 
in arrear, He died in 1923.  Pltfs., who 
were entitled to the equity of redemption of 
the mtge., took out a summons claiming 
redemption, & also repayment of the excess 
of the amount of dividends received by L. 
or his exors. over & above the amount due 
under the mtge. :—--Held: (1) equity ought 
not to deprive a mtyor. of his right bo redeem 
if the debt Lad been or could be repaid, the 
security were stil available, & the position 
of the mtgee. had not) been altered to his 
prejudice by the delay 3 (2) the lim't cf twelve 
years applicable by Real Property Lisi ation 
Act, 1874 (ce. 57), in the case of a ites. of 
realty would not, by equitable principles. 
be extended so as to support: a plea of delay 
& laches & be made applicable to a mtge. of 
personalty.— WELD v. PreTRE, [1929] 1 Ch. 
333; 97 L. J. Ch. 399; 139 L. T. 5963 44 
T. L. R. 739; 72 Sol. Jo. 560), C. A. 


{ 1758. Add. Annotations :-—Consd. Re Blake, Re 


Minahan's Petition of Right (1931), 100 

| 1. J. Ch. 251. Refd. Re Mason (1928), 

| V7 LL. J. Ch. 321. 

11761. Add. Annotations :--—-Consd. Re Mason (1928), 
QO7 1, J. Ch. 821. Refd. Re Blake, Le 
Minahan’s Petition of Right (1951), 100 


L. J. Ch. 251. 


1761a. —--- -———. Petition of right.] --Circurmstances 
(see Diescunr, No. S86a, anle), in which:— 
Held: suppliants’ petition was barred by 
Stat. Limitations, 1625 (e. 16)..-Ne MASON, 
(1920 [1 Ch. 13 07 1. .5.Ch. 8215 180 0 7%. 
477; 44 1. I. RR. 8608; 72 Sol. Jo. 645, CL A. 
stunotations Consd. Ae Blake. Je Minahan'’s Petition of 
Night (1937), (00 be. J. eh. 2nd. 


1761b. -- ---- J RY died in London in 
1876, intestate & without any surviving 
issue. Under an order of the ct. dated 1883 


B.’s personal estate was paid to the Crown, 
_M., the suppliant, as Jeval personal repre- 
sentative of a grandson of Bas paternal aunt, 
by this petition of right. chimed to be entitled 
to the estate :—Held: Stat. timitations, 
1623, barred the claim, & also thers were no 
facts alleged in the petition whieh established 
a trust in respect to any part of toe money, 
stocks & funds constituting or representing 
the personal estate of the said U., or form- 
ing part of the consolidated  fund.--—-fe 
BLAKE, Me MAINAHAN'S Prerrrton Or TaIGsre 
(1931), 100 I. J. Ch. 25f 3; 16 1. TD. 43 47 


WT. TR. 857, 


me er eee. 


ee ee 


Part VIll.-—Fraud and the Statutes of Limitation. 


1776. Add. Annotation :-- Refd. Lynu v. Bamber, 
[1930] 2 1K. B. 72. 

1798. Add. Annotation :— Refd. Iwon v. Bainiber, 
[1980] 2 AN. 23. 72. 

1795. Add. Annotations :— Dbtd. Lynn v. Bamber, 
[1930] 2 K. B. 72.) Refd. Board of Trade v. 


| 1798. Add. Annolations :—Folld. Legh ov. Legh 

(1930), 1483 7. T. 1513 Lynn av Bainber, 
HO8O; 2 NK. I 72. 

1813. Add. Annolation :-Refd, Aylott v. Weat 


1814. Add. Annolution ;--Consd. Lyan ec. Bamber, 


| 
! Ham Corpn., [1927] 1 Ch. 30. 
| 11980) 2 K. B. 72. 


Cayzer, Irvine, [1927] A. C. G10; Ramdutt 


Ramkissendass 7. Sassoon EF. D. & Co. (1029), | 1815. Add. 


98 L. J.P. C. 53. 


ee 


PART VII. SECT. 2, SUB-SECT. 1. 
1704 i, —--—~- Unless inequitable to do 
$0.}—Though the Stat. of Limita- 
tions by its terms does not operate 
directly upon equitable rerucdi¢s, such 
remedies ure barred in cts. of cquity by 
analogy to the Statute. The anulogy 
is found jin the case of constructive 
trusts, where the equity is fustcencd 
upon the trustee not because he 
intended to become the fiduciury of 
Property, but because of the character 
of his dealings & in spite of his intention 
to take the property for himself. But 
cts. of equity have refused to see oiy 
analogy when a person, intending to 
act in a@ capacity which is fiduciary, 
has received as & for the beneficial 
roperty of another, something which 
6 is to hold, apply, or account for 


| 


(19804 


ppecilically for his benefit. Such a 
person is cither ul express trustee or, 
iff that name doc. not in strictness 
belong to hin, he stands in the same 
position as u direct or express trustec. 
Therefore, where pltf. cntrusted the 
sule of ber furniture to dcft. & autho- 
ised him to receive the proceeds on 
her bebalf, & where deft. reccived 
money from an insurance co. on account 
of a loss sustained by ypltf.:—ZJZ/eld: 
deft. was under an obligation to 
account specifically for the uney, the 
receipt of which was not intended to 
create @ incre debt; &, therc"ore, the 
Stat. of Limitations did net apply 
to an action to recover puch suns; buf. 
where pitf. was entitled tu payment of 
@ sum of money frum a person It 
Germany & authorised deft. to obtain 


23 


| 
| 
: 


| 


Annotation :---Refd. tynn ov. Bamber, 
2 WK a. 12, 


Such money & pay itt te her, the 
transaction which the parties per- 
formed to enable deft. to acquire such 
teney showed that. he was not ox pected 
to account speeiieally for the money he 
received or the goods Into which it wus 
transfornicd or the proceeds of these 
goods, & this cause of auction wis 
subject to the Etat. of Limitations.~- 
COHEN tv. COHEN (1929), 42 C2 fA 
Yb; 3 A. da J. 1025 [1029] Argus 
J... 11. 204.--AUS. 


PART VIII. SECT. 1, SUB-SECT. 2. - -B. 


se. When time begins lo run--Con- 
rergion—-L'rom Jirel intimation of person. 


in possession. J—VUGH wv. ABSHUTORIL 
fen, (1928), L. Ht. 56 Ind. App. 93.~— 
1 e 

36* 


Cases 1816—-2016. 


1816. Add. Annotation :—Refd. Lynn v. Bamber, 
[1980] 2 K. B. 72. 
Legh v. Legh 


1817. Add. Annotations :—N.F. 
(1930), 143 L. T. 151; Lynn v. Bamber, 
Legh 


{1930} 2 K. B. 72, 
1818. Add. Annotations :—Consd. Legh v 
N.F. Lynn v. Bamber, 


(1930), 148 L. T. 181. 
[1930] 2 K. B. 72. 


1819. Add. Annotations :—Apld. Legh v. Legh 
(1930), 148 L. T. 151. Consd. Lynn v. 
Bamber, [1930] 2 K. B. 72. 


1819a. -}—In an action for an account 
where the plea of limitation is raised, a reply 
that there has been a fraudulent conceal- 
ment of the true facts is a good answer © 
the plea, & the doctrine of equity will appl y 
& time only begin to run from the time 
truth became known.—L45auH v. LeaH (1930), 
143 L. T. 151. 

Annotation :-—Folld. Lynn v. Bamber, [1930] 2 K. B. 72. 

1819b. -}+—-Since the Judicature Acts 
the equitable principle that active & fraudu- 
lent concealment on the part of deft. con- 


Part IX. 


1837a. -l—When a statute gives a penalty 
to the King & to the informer, & the informer 

. does not sue within the year the King may 
sue for the whole penalty at any time within 
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stitutes a good reply to Stat. Limitations is 
applicable even to pure common law causes 
of action; & even without the element of 
active concealment the Statute is no answer 
to a claim based on fraud. 

In 1921 deft. sold pltf. plum trees war- 
ranted as ‘‘ Purple Pershore.” Pltf. some 
years afterwards, finding that the trees were 
not “ Purple Pershore,” brought an action 
in 1928 claiming damages for breach of 
warranty. Deft. denied the breach & 
pleaded the Stat. Limitations. In his reply 
pltf. alleged fraudulent representation by 
deft. & also fraudulent concealment of the 
breach :—Held: (1) either of these pleas 
was relevant in answer to the Stat. Limita- 
tions; (2) pitf, upon the evidence had 
failed to establish the charge of fraud.— 
LYNN wv. Parra, [1930] 2 K. B. 72; 99 
L. J. K. B. 504 ; 143 L. T. 281; 467. L. R. 
367; 74 Sol. Jo. 298. 

1820. Add. Annotations :—Consd. Legh vw. Legh 
(1930), 143 L. T. 151; Lynn v. Bamber, 
[1930] 2 K. B. 72. 


Penal Actions and Other Proceedings. 


two years.—R. v. FRANKLIN (1704), 6 Mod. 
Rep. 220; 2 Ld. Raym. 1038; 3 Salk. 351; 
87 Bh. BR. 971. 


Part Xil.-—Pleading and Practice. 


1948. Add. Annotations :—Apld. Cheang Thye Phin 
v. Lam Kin Sang, [1929] A. C. 670. Expld. 
Elder v. Northcott, [1930] 2 Ch. 422. 

1969. Add. Annotation :-—Distd. Re Wheuter, 
[1928] Ch. 223 . 

1975. Add. ‘Annotation :--—Consd. Lowe v. Bentley 
(1928), 44 T. L. R. 388. 


1976a. Counterclaim need not be barred when 
action brought.]—-Stat. Limitations 1623 (c. 
16), 8. 3, bars a counterclaim on a cause of 


* action which arose more than six years before 


PART IX. SECT. 1, SUB-SECT. 2. 
1888 i. Who is “ partly grieved ’— 
Provincial Treasurer of Albcrta.}—R. v. 
ys NORTHERN Ry. Co., (1923) 
: 93L.I.P.0.18; 89T. LR 
091 nO AN 


PART XI. SECT. 1, SUB-SECT. 3. 


se, Writ out of time-—Acceptance of 
serrice.-—-When a solr. has accepted 
service of a writ which was issued 
more than twelve months prior to the 
date of the acceptance of scrvice & 
which has not been renewed by order, 
the alain of pltf. cannot be affected 
by tho fact that the period limited 
by Stat. Limitations has run between 
the date of the issue of aa) writ & 
the date of the acoeptance ervice 
erie ite! v. BENTALL (No. 2), (1928) CAN 

3 W. W. R. 683.—-CAN, . 


N.S. R. 619 


sw. Fieri 


eh Coon 


eemcwen Jem 


that at the time of action brought 
defts. had ceased to 
the section :—Held: an order allowed, 

adding as parties the trustees of school 
saction 44, should have been made only 
upon terms reservin 
under Stat. Limitations.—- DoUGLaAS BEBAN L 
©. RAWDING, peer D. LL. R. 463; 59 


ee XI. SECT. 7. 


facias—Sale wrder-—Pro- | of his 
perty bou oe tin by defendant—Claim 

}-—JONES v. HUTTON (1853), 
R. 554.—OAN, 


PART XII. SECT. 2. 


| ULSIFER ¥. K1NG, [1926 
1D. L. R. 1006; 68 N.8. R. 412.— 


the delivery of the counterclaim, though less 
than six years before the issue of the writ in 
the action.—LOWE v. BENTLEY (1928), 44 
T. L. R. 388; 72 Sol. Jo. 264. 


1977. Add. Annotation :—Refd. Lowe v. Bentley 
(1928), 44 T. L. R. 388. 


2002. Add. Annotation :—Refd. Purnell v. Roche, 
[1927] 2 Ch. 142. 


Add. Annotation :—Refd. 
Pollak, [1927] A. C. 732. 


2016. Campbell — v. 


Held; the evidence was such that the 
jury could pot reasonably have found 
that a wrong had been committed 
within the period within which it 
inust have been committed a oe 
for pltf. to aes —Hua v. 
UMBER Co., [1928] 1 DCL .R. 
aaa. aa 1W.W. RR. 35; 39 B. 6. R. 

1998 ‘a ———.}-—Deft. signed 
an authorisation to pltf. to make use 
name as next friend in an action 
against him for damages, & so became 
liable to pltf. for his account for et 
services, unless there was an agreement 


be trustees for 


defts.’ rights 





to the contrary: Deft. & his mother 
swore that there was such an agree- 
ment, the trial .judge found 


at deft.:—Held: on a ppeal, it 
still remained for pitt. to prove that 
his cause of action arose within six 


PART XI. SECT. 2, SUB-SECT. 1.— 


d i. Reservation of rights under 
statute.}-—In an action agsine. oo 

as makers of a Droraieeory nore 
disclaimed neronal liability a gist 
ground that the note in question was 
given by them as trustees of school 
acotion 44, that the money was ob 

& used by them for ool purposes, 
that pitt. was aware of the a & 





PART XII. SECT. 8. 
jon cepa © cngersion alleged tn 
or 8 conve on 
have been committed between certain 
dates by ente upon 
he combined 





cutting timber thereon, 
effeot of the statement of claim & 

Stat. Limitations was to confine plitf.’s 
4eht of redreés to tted 


riod alleged. e jury 
a eneral verdict in favour of pltf. -— 
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years, or, otherwise, that it was kept 
alive by payment, & the burden was 
not npon deft. to prove a negative, &, 
there clear proof that the cause 
of action da not arise igh ome ih SA pot 
deft.’s apps must be 

FULLERTON ) Deeeeon mitt ve 1 
D. L. R. 409; 59 N.S. R. 494.—C 


PART XII. SECT. 4. 


2005 ix. ——.}—-Cuntis v. Harris, 
{1928} 4 D. L. R. 317 CAN. 


Vol. XXXII. Cases 4102. 


See AND SCIENTIFIC INSTITUTIONS. 


Part |.—Definitions and Nature. 


Add. Annotation :—As to (2) Consd. Re 


Institution of Engineers v. I. R. Comrs. (1928), 
Prevost, Lioyds Bank, Ltd. v. Barclays 14 Tax Cas. 285. Consd. Institution of 
Bank, Ltd., [1980] 2 Ch. 383. Civil ne incers v. IT, R. Comrs. (1981), 47 

5. Add. Aaacacas: — Refd. Midland Counties T. 1. R. 


Part Il.—Property. 
10a. Power to purchase—Statuary—Construction 


| LEIGHTON v. HUGHES & A.-G. (1889), 6 'T. 0. R. 
of Chantrey bequest.]-—/2e CHANTREY’s WILL, 


564, O. A. 
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PART I. SECT. 2.. 


sa, Leyistration—Refusal of registrar 
to iasue certificate— Mandamus. |—On 
appeal] from the refusal of a preroga- 
tive writ of mandamus directed to the 
registrar of cos. conte ng him to 
issue a certificate under Savinga & 
voen Association Act, 1827, c. 62, 

80, to enablo applt. to continue in 
business as an assocn. with guaranteed 
shares :—J/eld: the conditious which, 
under rs. 80, bad to be fulfilled before 
the cortificale could be obtained had 
not been complied with, & the 
certificate & the writ of mandamus had 
been rightly refused.—He PIONEER 
Savings & LOAN Soc. & Pe REGISTRAR 
OF CoMPANTES, [1928] 1 1). L. R. 830; 
eN 17W.W. RR. 361; 39B.C. R. 372. 

sb. Membership—Whether question 
for arbitration.}--Savings & Loan 


ca 


LOAN S00 ETI ES. 


eee Ae ar ee mee tee 


Associations Act, 1926-27, c. 62, 8. 20, 
doer not remit to arbitration the 
question whether a person is or is not 
& member.—FuURNEsS v. GUARANTEE 
Savincs & LOAN  ASS8OON,, [1928] 
ars ha 175; [1928] 2W. W. R. 337. 


— 


PART Ii. SECT. 4, SUB-SECT. 1. 


sc. Inslalment savings cerlificate— 
Application for cancellation— M isrcepre- 
sentation by  society.\—Deft. assocn., 
under Savings & Loan Assocs. Act, 
B. C., could issuefour classes of shares, 
including ‘‘instalment shares” & 
“savings shares.” Its agent, C., 
obtained from pltf. an application, on 
deft.’8s printed form, for an ‘“ instal- 
tient savings certificate,’ & deft. 
issucd to pltf. a certificate for ‘ instal- 
ment shares.” It had no power to 
issuc an “instalment savings ccertifi- 
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cate.” Pitf., after ascertaining his 
rights & obligations under the certifi- 
cate issued to him, sued for cancellation 
of the applica on & cortificate & for 
return of moneys paid, on the grounds, 
(a) that the ap lication was a nullity ; 
(0) that it was for a savings certificate, 
& in view of the kind of cortificate 
issued, was not poo ees & (c) mis- 
representation eee — Held: the 
application should be declared null & 
void unless it was clearly established 
that by ‘‘ instalment savings certifi- 
cate ’’ both pltf. & C. meant a certificate 
for certain specific kind of share 
which deft. could issue; & the onus 
of establishing that their minds were 
ad idem as to this rested on deft.— 
BAKER v. GUARANTY Savinas & LOAN 


ne 


BABOON [1931] S. C. R. 199; [1931] 
D. R. 968; revsg., [1930] 3 
D. L. x 475.—CAN. 


1. 


27b. 


Vol. XXX. Cases 1—69a. 


LOCAL GOVERNMENT. 
Part |—The Ministry of Health. 


Add. Annotations :—Distd. A.-G. v. Sunderland 
Corpn. (1929), 46 T. L. R. 10. Refd. A.-G. 


v. Manchester Corpn., [1931] 1 Ch, 254. 





Add. Annotation :—Distd. A.-G. v. Sunder- 
land Corpn. (1929), 46 T. L. R. 10. 


Part I1—-Local Authorities generally. 








|—Pltf. sued deft. for a £50 
penalty for acting as a comr. in the exccution 
of a local Act without being qualified. 
Deft. proved that he was qualificd in the 
particular manner specified by the Act, 
but did not prove that he had taken & 
subscribed the oath :—Held: a verdict was 
properly found for deft., since he was sued 
as acting as a-omr. without being qualified, 
& not for acting ag a comr. without having 
taken & subscribed the oath.—-Turrer v. 
NEWTON (1853), 14 C. B. 114; 2C. LL. RR. 85; 
221. T. O.S. 108; 17 J. P. 824; 2 W. RR. 
86; 1389. RR. 48. 

—-—-,|—-A member of a local board, 
who having been concerned in a contract. 
by the board has thereupon ceased to be such 
member by force of P. H. Act, 1875, Sched. IT. 
r. 64, is a person disabled from acting as a 
member by a provision of the Act. within 
r. 70, & if afterwards he does so ext, he is 
liable to a penalty of £50.—F Lire: vv. 
Hunson (1881), 7 Q. B. D. 611; bi I, !. 
Q. B. 48; 46 L. T. 125; 46 J. P. 872; 30 
W. RR. 349, C. A. 





Annotation :—Apld. R. v. Rowlands, (1906) 2 K. B. 292. 


39. Add. Annotation :—Refd. Withain 


48a. 


49. 
50. 


Outfall 


a 


Board v. Boston Corpn. (1926), 136 Ta. T. 756. 


Increase to meet cost of living---Whether 
war bonus-—-Construction of local super- 
annuation Act.]—The ct. held that increases 





in remuneration granted during the war | 


to an employee to meet the increased cost 
of living were not, for the purpose of a Jocal 
superannuation Act, ‘‘ war bonuses granted 
as such.’’—-CANNON ¥. SOUTHWARK Borouait 
CounciL (1929), 45 T. L. R. 403. 

Add. Annotation :—Refd. Brown »v. Dagen- 
ham Urban Council, [1929] 1 K. B. 737. 
Add. Annotations :—Refd. Brown v. Dagen-. 
ham Urban Council, [1929] 1 K. L. 737; 


| 52a. -—— 


mn ee 
* 


Fisher v. Oldham Corpn., (1930) 2 K. B. 864. ° 


re er ena eS eee RY RE NN et OER Sr: 


After dismissal-—--Remuneration 
accrued due.|——~BROwN v. DAGENHAM URBAN 
CouNCIL, No, 212a, post. 


Add. Annotation :—Consd. Brown v. Dagen- 
ham Urban Council, [1920] 1 K. B. 737. 


Add. Annotation: Refd. A.-G. v. Still (1927), 
441. Ta R. 102. 

Add. Annotation :---Refd. R. v. North Wor- 
cestershire Assessment Committee, Ha p. 
Hadley, (1929] 2 Kk. 13. 307. 

Resolutions contravening Trade Disputes & 
Trade Unions Act, 1927 (c. 22)-—Duty of 
local authority.]-~Prior to above Act various 
committees of a focal authority passed 
resolutions, which were confirmed by the 
council, to the effect that certain of their 
employees be required to become members 
of one of the trade unions in tie resolutions 
referred to. By above Act i was provided 
that it should not be lawful for any local or 
other public authority to ronke it 4 condition 
of the employment, or continuance in employ- 
ment, of any person that he should or should 
not be a member of a trade union; & that 
any such condition should be void. Shortly 
after the passing of above Act instructions 
were given by a committee that only men 
belonging to a specified trade union should 
be employed in respect of certain casual 
Jabour; & an employee, who was dismissed 
accordingly, obtained a declaration in’ the 
county court that his dismissal was illegal. 
A member of the council thereupon brought 
forward a motion having for its object, that 
instructions should be given that the regolu- 
tions of the committees should cease to be 
operative ; but the motion was defeated :—- 
Hleld: in the circumstances the et. should 
declare that if was not Jawful for the local 
authority to require any person, as a condition 
of employment or continuance ino employ- 
ment, to become or to be a member of a trade 


tree 


eee eee 
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PART II, SECT. 3, SUB-SECT. 2.-- A. 


sx. Non-payment of tuxes.}--In Aug. 
1927, resp. purchased land in_ the 
township of G. The taxes for 1927, 
being then due & unpaid: were assumed 
by resp. In Oct. 1929, resp. agreed to 
convey the land to D. upon certain 
terms, one of which was that she 
should assume payment of the unpaid 
taxes :—Held: resp.’s taxes being 
at the time of the election in 1930 
overdue & unpaid, he was not eligible 
to be elected a member of the township 
council or to sit or vote therein.—-h. 
v. Smuck, (1930) 3 D. L. R. 714; 65 
0. L. R. 213.—CAN. 


sy. Violation of Municipal Act tn 
7 ature of money,}—K. ° LITTLE, 
{1931} 3 D. L. R. 522.—CAN. 


PART II. SECT. 4. 


sa. Contract fir qriblic udtilitics--- 
Charge of ratea under.) — Fear pp. MONCTON 
TRAMWAY Egecraicirv & GaAs Co, 
oN. U.), (1927) 3 D. L. R. 1112.--CAN, 


PART II. SECT. 5, SUB-SECT. 1.—A. 

ab. tight toacquire —Uruder Ordinunce 
4, 1926.j—Ordinanee 1, 1926, does not 
expressly or impliedly anthorise a 
Health Board ‘to acquire immovable 
preperty. — MAYVILLE Local Ab- 
MINISTRATION & HeALrin Boarp tr. 
ees 1928), 49 N. OL. 8. 148.-- 


PART II. SECT. 6. 
63 i. Durution of office--42 Vict, ce. 1, 
s. 66.J—LETTENEY v. DILLON (1885), 
18 N.S. HR. (6 R. & G.) 146.—CAN, 


) 


} 
| 
| 
| 
| 
| 
| 
| 
| 


PART IU. SECT. 7, 

sz. Dutes of meclings fired at firat 
meeting - kighttoalter.| The fact that 
nomimicipal coupe) hag exerclnod {te 
Uiserctionary power te fix the dates 
tor ite regular racetings to bo held 
throughout the year, does not prevent 
it from subsecquentiy advancing the 
date of one of sald meetings, at loast 
where Jt dees do by mnoninous resolue 
tion of afl its members passed at ae 
regiar meeting. SHLLoTo Droge Co. 
oD, ELANNA, (1951) 3 W. W. IK. 1083 3 
DD. L. RR. 567.—CAN. 


PART II. SECT. 8. 
® sc. Cannot exercise powers reserved to 
munizipal council ag a whole.}—SiMmon 
v. PP a (1931) 2D. L. R. 75, 


Cases 60a—176. 


77a. 


93 J. P. p. 40; 


union; Semble: it was not obligatory on the 
local authority upon the passing of the Act, 
to resolve that the resolutions of the com- 
mittees were no longer to have effect.—A.-G. 
v. BIRKENHEAD CORPN. (1928), 93 J. P. 33; 
27 L. G. R. 102. 


——— Audit (Local Authorities) Act, 1927 (c. 81) 
—Appeal to Minister of Health—Discretion 
of Minister as to costs.|—-The Div. Ct. having 
allowed an appeal on a case stated by the 
Minister of Health under above Act, raisi 
the question whether or not resp., a distric 
auditor, had asl disallowed certain sums 
yea by applts., a local education authority, 
r paving the pipers of two non- 
provided schools: : (1) -on the con- 
struction of the provisions of sect. 2 of above 
Act, the questions of applts.’ costs of the 
appeal & of resp.’s right to be paid his costs 
of the ap eal out of the funds of applte., 
were in the discretion of the Minister of 
Health ; “o on the construction of these 
provisions, the ct. had power to grant resp. 
leave to appeal from its decision to the Ct. 
of Appeal.—LANCASTER (COUNTY PALATINE) 
CoUNCIL v. CROWE (No. 2), [1929] 1 K. B. 
604; 98 L. J. K. B. 358; 140 L. T. p. 560; 
45 'T. L. R. p. 1738; 27 


‘L. G. RB. p. 102, D. C. 


Annotation :—Refd, Stoke Newington Borough Council v. 
Richards (1929), 45 T'. L. R. 


77d. 


81. 


83. 


PART IL SECT. 9, 9,  BUB-SECT. : 
ad. Pe ne crows 





——— Appeal to Court of Appeal—-Power 
of Divisional Court to grant leave.]—LAN- 
CASTER Cage PALATINE) OOUNCIL vw. 
Crowe (No. 2), No. 77a, ante. 


Add. Annotation :—Apld. A.-G. v. London 
& Tlome Counties Joint Electricity Authority, 
[1929] 1 Ch. 618. 


Add. Annotations :—Apld. Woolwich Corpn. 
v. Roberts (1927), 96 L. J. K. B. 757. Consd. 
Brown v. Dagenham Urban District Council, 
[1929] 1 K. B. 737. Distd. Field »v. Poplar 
Corpn., [1929] ‘1 K. B 750. Apld. 
Tynemouth Union, [10930] 1 cn 616. Refd. 
R. v. Grain, Wa p. Wandsworth Grdns., 
[1927] 906 L. J. K. B. 663; R. v. Health 
Minister, Ea p. Dore, [1927] 1K. B. 766. 





Part Ill. 


176. Add. Annotation :—-Refd. ee - 
91. a 





made 








of- collateral 
CATHERINES CORPN, 
ELECTRIO ues se 


84. 


91. 


96. 


99. 
100. 


105a. 


«comrs. had not been signed by 


110. 


y) 
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Add. Citations :—affd. (1927), 25 L. G. R. 
347; sub nom. WOOLWICH BoRoUGH Councr, 
v. RQBERTS, 91J.P.1231; 48 T. L. R. 576; 
71 Sol. Jo. 488, H. L. 

Add. Annotations :—As to (1) Consd. Clarke v. 
Epsom R. D. C., [1929] 1 Ch. 287; Musical 
Performers’ Protection Assocn., Ltd. v. 
British International Pictures, Ltd. (1930), 
46 'T. L. R. 486. 

Add. Annotation :—Refd. Blundy, Olark & 
Co. v. London & North Eastern Railway 
(1981), 100 L. J. K. B. 401. 


Add. Annotation :—Consd. Scammell v. Attlee, 
[1929] 1 K. B. 419. 

Add. Annotation :—Refd. Blundy, Clark & 
Co. v. London & North Eastern Railway 
(1981), 100 L. J. K. B. 401. 

-——— Action on contract—-Statutory require- 
ments not fulfilled.|—FPltf., clerk to comrs. 
of a local lighting & watching Act, drew up 
a contract to be executed by defts., who had 
accepted a tender for work to be done 
according to certain proposals of the comrs., 
one of which was that the contract should 
be prepared by the solr. to the comrs., at the 
expense of the contractors. Defts., as con- 
tractors, offered to execute the contract, 
but refused to pay pltf. his charges for 
drawing it up, on the ground that they were 
unreasonable. By the local Act the contract, 
on the part of the comrs., was required to 
be signed by five or more of them, which 
was not done, &, by the metropolitan general 
paving Act, the comrs. are entitled to sue 
or be sued in the name of their clerk :— 
Held: pitf. could not sue defts. for refusing 
to execute the contract in his capacity of 
clerk, as the contract on the part of the 
ve or more 
of them, when tendered to defts., as required 
by the local Act, & as the charges made by 
pitf. on defts. for preparing the contract 
were duc to him in his individual character, 
& not as clerk to the comrs.—CURLING v. 
JOHNSON (1833), 10 Bing. 89; 3 Moo. & S. 
496; 2L. J.C. P. 264; 131 BE. R. 839. 


Add. Annotation :—As to (1) Refd. Orediton 
Gas Oo. v. Crediton U. C., [1928] Oh. 447. 


The Parish. 


Corpn. v. London County Council (1980), 





B. 677. 
security.—ST. ; In Nov. 1925, B., an auditor of the said 
v. ¥DRO- Department, commenced his audit of 


the council’s accounts for the two half- 


issued 0 Northern Irriga- 
i ONTARIO, [1928] L. 200; 62 pearl ending respectivel eens 31, & 
peat rict.} ees gah tno & R. 30 sos : te P90] et D. L. R. pt. 30, 1925. He ormed the 
ASSOC v. RTHBRIDGE | 99, P. O.—CAN. . clerk that the legality of the payment 
Nor a ee PCrONn Ana MANAGES, of the bonus had been q estion ed in 
WWW nee on ares 1 ae oad ew | «0 PART UL SECT. 9, SUB-SECT. 2. | the Ministry of Local G Govt. by reason 
; i Right t payments of the ner 8 polnta for su uation : 
o i. ight to investigate —Held: had jurladiction to investi: 
88. be held as l | made prior to under audit. nr gate pa riiente made prior to _ 
security— Righe of holder. L—-Held : the | A clerk of 4 ays dintelet oe under audit. — =, WALSH perio? 


debentures of 
issued & plac 
cominisaion were by 
Railwa 
8. 11 (2), 


Itf. municipal corpn. 
in the lands of deft. 
Hydro-Eleotric 
Act, 1914, % Geo. Vv. o. 81, 
to be held py the commiasion 


in addition to his 
he contended, ha 


received, during foe 
Mar. } 1920, to ri ee ne . 


d been duly 
him. During that period fae 


salary, 


GOVERNMENT PuRLIO. Pe CH 
MINISTER, NoeorT. R. 377.—IR. 


PART II. SECT. 10. 


25 _ cua 
this oe 


as. collateral security to the oom: | ments made to him were entered tence to arbitration— Under 

mission's own bonds issued under expenditure book & est 12 & 183 Geo. 5, c. 140 (Ont.)—Arbditra- 

sect. 6. This statutory duty was me various inspectors of the Looal Govt. s not enktilod to submit questions for 

interfered with by the au ten Department, who . passed them as grit of gees ll ig “zon matters of 

eyesinies Holding tanliat oun 1984 Me es a euch Derm spear a th inp Nourm Yor: GeaS), af 57 
Pp. “were ali au rs e RK 

that use of them whicts was in practice | said ‘Department & certified as correct. L. R. Weehie OF NQRIK , 


2 


191. Add. Annotation :—Refd. A.-G. v. 
106. Add. Citations :*-[1927} 


Vol. XXXIII.—Local Government. Cases 191—508a. 


Part V.—The Urban District. | 


Leeds 


Corpn., [1929] 2 Ch. 29]. 
1 Ch. 128: 96 
L. J. Ch. 38; 186 L. T. 235, 


210. Add. Annoiation :—Consd. Brown v. Dagen- 


ham Urban Council, [1929] 1 K. B. 737. 


212a. —-— ——-- ——-.]}—(1) Under P. H. Act, 


271. 


282. 


303. 


350. 


508a. Senior 


1875, s. 189, an urban district council have 
power to remove their clerk from his office 
at pleasure & without cause or notice, & this 
power cannot be negatived or impaired by 
any provision as to notice to be given to 
terminate the employment in any contract 
of service entered into between the parties. 


Part Vil—-The 


Add. Annotation :—Refd. Edwards v. A.-G. 
for Canada, [1930] A. C. 124. 


Add. Annotation :—Refd. Brown v. Dagen- 
pen Urban Council (1929), 98 L. J. K. B. 
65. 


Add. Annotations :—Refd. St. Nicholas Acons 

v. L. CO. C., [1928] A.C. 469. Mentd. Stevens 

v. Willing & Co. (1929), 167 L. T. Jo. 178. 

Add. Annotation :—Distd. R. v. Transport 

Lae te Ex p. H.C. Motor Works, [1927] 2 
. B. 401. 


(2) The clerk can maintain an action against 
the council for salary accrued due to him at 
the time of his removal from office.—BrRown 
v. DaGpnttAM URBAN COUNCIL, [1929] 1 
kK. B. 7387; 98 L. J. K. B. 565; 140 
L. T. 615; 93 J. P. 147; 45 T. L. R. 284; 
73 Sol. To. 144; 27 L. @. R. 225. 


Annotation: —Distd, Ficld v. Poplar Corpn., [1929] 1 K. B. 750. 
220. Add. 


Annotation --—Generally, Refd. Ti. v. 
Grain, Far pe Wandsworth Grdns., [1927] 1 
K. 3B. 540. 

Add. Citations :-—{1927| 1 K. B. 765; 96 
L. J. K. B. 3223 187 1.1. 303 91S. PL 45s 48 
T.L. KR. 268; 71 Sol. Jo. 160; 25 L. G. R. 166. 


Borough. 


~~ Reduction --- Conditions aaa a A 
borough council reduced the salary of the 
senior sanitary inspector. They had not 


dismissed him nor had he resigned, & he 
did not consent to the reduction. The 
council did not obtain the unconditional 
consent of the Minister of Health to the 
reduction :—-Held : the council had no power 
to make the reduction.--~[Ptenp v. PorLaR 
Corpn., [1929] 1 K. B. 750; 98 L. J. K. B. 
5675; 140 L. T. 691; 94 J. P.o157; 465 
T. L. R. 333; 73 Sol. Jo. 155; 27 1. G. R. 
370. 


sanitary 
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PART VII. SECT. 2, SUB-SECT. 1.—A. 


sg. Jurisdiction-- When court may 
ee LAS ae municipal couneil is a 
legislative body having a limited & 
delegated jurisdiction. When it has 
acted within its jurisdiction, the ct. 
cannot foterfere ; the justness or falr- 
ness of its action cannot be questioned 
by the ect. When it goes beyond its 
jurisdiction, or when it Is shown that 
members of the council are corruptly 
ec to advance, by municipal 
legislation, their own ends, or those of 
some favoured individual, the ct. may 
interfere.—Re Howarp & ToRONTO 





Corrn,, Re SWRKET & TORONTO CORPN.,¢ 


{1928} | D. L. R. 952; 61 0. L. RR. 


363.—CAN. 


PART VII. SECT. 2, SUB-SECT. 1.-—- 
B. (a). 

sx. Implied power to insure--~ Power 

exercised for ulterior purpose-~Whether 

contract valid.}—QUEENSLAND INSUR- 

ANCE Co., LTD. v. SUBIACO MUNICE- 

Roa (1927), 30 W. A. L. R. 32.-- 


PART VII. ee ick edadiacanialae 1.-- 
e Cc e 
346 fii, ——— -—E-R. v. COUNCIL 
OF THE TOWN OF CHARLEVILLE, Es p. 
CORONES, {1928} Ss. R. Q. 153.—AUS. 


PART VII. SECT. 2, SUB-SECT. 2.-~B. 


qa (p._ 63) i. —— ——.}-—R. (Harp- 
an” BENNETT (1896), 27 O. R. 314.— 


bb i. Necessity for residence in 
ward—Candidate cannot be resident of 
two wards.}—-HOKANSON v. LAMPLE 
(Man.), [1927] 1 W. W. R. 725.—CAN. 


PART VII, oe te) SUB-SECT. 2.— 
e (@). 


f (p. 66) {. mma ———, RR, (HaRp- 








inspector—Reninevation 





a a 


em ee ee re 


feet ene ns ee 





ee ee ne em 


ING)», Bennet C86), 27 O. R 8d4.-- 
CAN. 


m (p. 68) i. S. od. KLLIoTr v. St. 
CATHARINES MUNIOVL!4AL CORPN, (1908), 
(SO. L. R257; 13:0. W. RR, 89.-—-CAN, 


PART VII. SECT. 2, SUB-SECT. 4.-~A. 


447 1. Qualifications --Business assega- 
ment— What amounts to assessment.) — 
Re KDMONTON CHARTER, Ii. (CLARKE) 
v Bury (Alte.), (6927) 2 OD. J. RR. 
885; {1927} 1 W. W. It. 456. —CAN, 


PART VII. SECT. 3, SUB-SECT. 2. A. 
sy. Suspension. ~~ Afunieipad Act, 
Ro S. N.WS., 1928, 4. DP& —-Not applic- 
ahle to office held daring good behaviour, | 
‘MCDONALD vt. McKAY, fFI980) 4 
Db. L. PR. 5005 revag.. PINRO; 2 Tr. RR. 
nO. CAN. 


PART VIl. SECT. 3, SUB-SECT. 2. --D. 


sj. Seerctary-treasurer --Appoinlinent 
to run till auccesso: cpnointed ~-Right lo 
notice. }—-P1tl, was appointed secretary - 
treasurer of deft. munictpality under a 
bye-law which provided for the 
appointinent ef cortuin officials ‘for 
the year 1926, or until their successors 
be appointed.” Ry another bye-law 
passed on Feb. 3, 1927, o& successor to 
pitf. war appointed; but no notice 
of dismissal was given pltf., & he sued 
for the salary for the timonth of 
Feb. 1927 :--Jfeld: the meaning of 
the bye-law appoloting pltf. wan that 
bie hiring was for the whole of the 
year 1926 & thoreafter until his suc- 
cessor waa appointed; &, thereforo, 
his contract cume to an end on the 
appointment of bis successur, & he 


Wa ne nen a Nw 


we er een oe ee —— H 
—_——- | 


a A ee ne er et ee 


was entitled to be paid, with respect | 


to Feb. oni 
month chat he rendered services.— 
BLAKELEY 0. CHARLESWOOD RURAL 
MCNICIPALITY, {1928} 2 D. L. K. 657 ; 
1928] 1 W. W. R. 828; 37 Man. L. R. 


331.,-CAN. 
3 


for the tints: during that — 
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PART VII. SECT. 3, SUB-SECT. 3. 
vee ees = )--A town counell ma 


qi. Mie 
dismisny {ita officers without notice 
wilhout onuse. --NEWBY vo. BROWNLER 


; (1916), 34 W. Bs dk. 278 5 10 WLW. Te, 


2AY,--OAN. 

Qik. S. #. WItson uv, Yoric (1881), 
46 UL) Ut. 3&9. --CAN, 

q ili, ---- —- --.}- LARK INA ov. SUM- 
MERSIDE, [1928] 4 1. L. 1. 8-41.--COAN. 

ri, —- B.C. Municipal Act.j— 
Z4uIGLER vt. Vierona Ciry, (1922) 1 
W. W. RR. 75; 70 DD. In WR. 722; 30 
B.C. RR. 384.--CAN. 

ai. swe Malidity of resotution, } 
—-Where the necoxsary majority could 
only be obtained by including the vote 
of an aiderpan who had = attended 
mectings ut which the question of dis- 
missal had been considered, but who 
had not. been present af a meeting at 
which important ovidencs was taken: 
~-Held: the resolution of dismissal 
was null & vold.—Fost.r ». HALIFAX, 
f1926) 1D. L. R. 1253; 567 N.S. RB, 
26%.--CAN, 

a fh o-~ Right of: Pelequled by 
council lo departmental heads.) --The 
murdcipal council of Sydney passed a 
resolution providing that the discharge 
or disrating or er a arc of any 
employes sbould be left in the hands of 
the beads of the respective departineuts 
subject to appeal to the town clerk, 
whosae ducision was to be final. An 
employee Who was subsequently dis- 
missed by a departinental bead brought 


an action against the council 
for wrongful dismissal :--lfeld: the 
council had power to delegate ite 


authority to dischurge employee: the 
ower given to departmental heads 
n that reaper was revocable, & tho 
connell not denuded itself of ita 
antbority & the dismissal was lawful.--- 
BAYLY v. MUNICIPAL COUNCIL OF 
SYDNEY (1927), 285. R. N.S. W. 149; 
45 N. 8. e e N. 40.—A US. 


Cases 549—759. 


549. Add. Annotation :—Refd. A.-G. v. 
Corpn. (1929), 99 L. J. Ch. 9. 

550. Add. Annotation :—Refd. A.-G. v. 
Corpn., [1929] 2 Ch. 291. 

550a. Maintaining printing, bookbindin & 
stationery works—Intra_ vires.]—A.-G. wv. 
SMETHWICK CORPN. (19381), 95 J. P. Jo. 811. 

Improvement of navigation.|—The 

corpn. of N. restrained from soliciting, at 

the expense of the+borough fund a bill in 


Leede 
Leeds 


557a. 





ENGLISH AND Emprre Digest SUPPLEMENT. 


Parliament to enable them to improve the 
navigation of the river W.—-A.-G. v. Nor- 
WICH CORPORATION (1851), 21 L. J. ‘Ch. 139 ; 
igs L. T. O. 8S. 58, L. JJ.; previous pro- 
oe (1848), 16 Sim. 225. 


ations :-—Consd. Munt v. wands 2 & Chester Ry. 

aoe. (1830), 13 Beav. }. Apld. A lymouth Corpn. 

eye . R. 445. Refd, A.-G. v. Wigan Corpn. (1854), 
ay, 


662. Add. Annotation :—Refd. Brown v. Dagen- 
ham Urban Council, [1929] 1 K. B. 737. 


Part XII.—The County. 


699. Add. Annotations :—As to (1) Consd. Collins 
v. Whiteway, [1927] 2 K. B. 878. Refd. 
Hearts of Oak Assurance Co. v. A.-G. (1931), 
47'T. L. R. 679. 


718. Add. Annotation :—Apld. A.-G. v. London & 


Home Counties Joint Electricity Authority, 
[1929] 1 Ch. 518. 


PART VII. SECT. 4. 
i. —— Wunds in hand to meet 
nance efied! of corporation to 


accept goods.|-~NErTUNK METER Co. | PART VII. aad 8, SUB-SECT. 3.—- 

v. HALIFAX CiTy (1909), 7 Hh. LL. ie 2.— - (e). 
CAN. n 

remuneration of council.}—An action 

PART VII. meer 5, SUB-SECT 1. for an injunction restraining a muni- 

» (a) ix. cipal council from acting on a bye-law 

sk. Bi aie pail v. Nkw- ase by it increasing the remunera- 

CASTLE JJ. (1830), Dra rive —CAN. ion of the members of the council doe» 








PART VII. SECT.8, SUB-SECT. 1. 
n. Varied, 9 Alta. L. R. 343. 


i. —— ae Cea haane INCrEUse of | 


7385. Add. Annotations :—As to (3) Consd. A.-G. v. 
Sharp (1930), 99 L. J. Ch. 441. Generally, 
Refd. Damps Selsk Svendborg v. London, 
Midland & Scottish Ry. Co. (1929), 20 Ry. & 
Can. Tr. Cas. 67. 


759. Add. Annotation :-—As to (1) Consd. Aylott v. 


West Ham Corpn., [1927] 1 Ch. 30. 
ne lie.—-RoOBERTSON v. TORONTO, 
Fone L. hi. 793; 660. L. BR. 38. 


~CA 


PART XII. SECT. 7. 


sl. Action for damage to bridge. )— 
The corpn. of a county can waintain 
an action fordamuges to, or destruction 
of, a bridge lying withi> its limnits.— 
WRLLNGTON COUNTY CoRPN. U.WILSON 
(1865), 16 C. 1. 124.—CAN. 





204a. 


Vol. XXXII, Cases 10—841. 


LUNATICS AND PERSONS OF UNSOUND MIND. 


Part |.—In General. 


10. Add. Annotation :—Refd. Re Belliss, Polson 


v. Parrott (1929), 141 L. T. 245. 


26a. ‘* Legally incapable ’’—Issue of lunacy com- 


mission.|—WINTHROP v. WINTHROP (1845), 
1 Coop. temp. Cott. 196; 5 L. T. O. 8. 325 ; 
47 K. R. 815, L. C. ; subsequent proceedings 
(1816), 15 L. J. Ch. 403, L. C. 


Part Il.--Civil Capacity. 





~~—--~.]-— Whenever a person did an act... 
which act if done by a person with a perfect 
mind would make him civilly or criminally 
responsible to the law, if the disease in the 
mind of the per:on doing the act was not so 
great as to mak? him unable to understand 
the nature & consequences of the act which 
he was dvuing, that was an act for which he 
would be civilly or criminally responsible 
(LORD EsrEr, M.R.).— HANBURY v. LLANBURY 
(1892), 8 T. L. R. 6559, C. A; previous 
proceedings, [1892] P. 222. 


204. 4dd. Annotation ;—-As to (3) Apld. Re Belliss, 


Polson v. Parrott (1929), 141 L. T. 245, 





-——.]-~-Where a woman caged 93 
executed an alleged will a few months before 
her death altering the principle of equi! 
division of her property between her children, 
two married daughters, which had been 
followed in her previous testamentary dis- 
Sara & in family benefactious during her 
i 


fetime, it was held (a) that testatrix enter- | 


tained an illusory belief that she had bene- 
fited one daughter far more than the other, 
& (b) that her memory had so far failed that 
she could no longer remember her past 
actions towards her daughters so as to dis- 
place illusory notions. Therefore she had 
not at the time of the making of the alleged 
will a disposing mind & understanding 
within the definition in Banks v. Goodfellow, 
No. 204, & the alleged will was pronounced 
against.—Re BELLISs, POLSON v. PARROTT 
(1929), 141 L. T. 245; 45 T. L. R. 452; 73 


| 206a. -—-—.]--He [testator] had such a degree of 





a ne = a ee 


— 


te re me ee ee Ps 


. (1928), as reported in 139 1. TT. 234; 


265a. --~. 


|; 294. Add. 


knowledge & understanding as to... know 
pitt. quite well, to remember that pltf. & 
he had been engayed in preparing his will 
& to appreciate that he was asked to execute 
as his will the document which was then put 
before him... Applying the principle laid 
down in Parker v. Fulgale, 8 P. D. 171, 
testator’s execution of the will so far as 
ib had been resolved tipon while he had the 
capacity, was pro iauto good execution 
(LORD MERRIVALE, [.).—-"SHOMAS vv. JONRS 
44 
YT. Ia. R. 407. 


| 264a. Disposition valid-—Capacity when Iinstruc- 


tions given.|--Where a testator is of sound 
mind when he gives tnstructions for a will, 
but at the time of signature accepts the 
instrument drawn in pursuance thereof 
without being able to follow its provisions 3-— 
Held: he must be deemed to be of sound 
mind when it is executed. —PERERA — v. 
Penera, [1901] A. 2 354: 701. J. P.O. 46; 
St L. TI. 87h; 17 T. L. R388, PLC. 


Annotation: -Consd. Thomas eo Jones (£928), 239 Le 'f. 
Yi. ‘ 


“sf -ffoByY ov dhopy (1828), 1 Hag. 
Bec. 1465 16248. 2. 637. 
Annolaltion:---Refd. In the Estate of 


Musgrove, Davis v. Mayhew, [1927] DP. 264. 


339. Add. Annotation: —4a to (2) Consd. Re 


Belliss, Polson vy. Parrott (1929), 141 0. T. 
245. 
Add. Annotation :-—Consd. Re Be'lisg, Polson 


Sol. Jo. 628. 
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PART II. SECT. 8, SUB-SECT. 2.-- 
A. (a) i. 
150i. Whether marriage invalidated— 
egree of ineanacitly—Party incapahle 
of understanding nature of contract.)—- 
The mental capacity required for a 
valid contract of marriage Ia the 
eapacity to understand the nature of 
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the contract & the dutica & responsi- | 


bilities which it creates. In an action 
for the annulment of a marriage on the 
ground tirat deft. was at the time of 


the marriage mentally incapable of 
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' 341. 


nt eee ee ae eee ee ee 


catering into the contract the evidence 
sufficient to establish that canctuslon 
must be of uw very clenr & definite 
churacter.—CHERTKOW tv. FRINSTEIN 
(Can). (1930) § OD. TR. bats Cbgae] 
S&C. 2. 335; 
339: 2W.W. RR. 2575 24 Alta. L. i. 
PSN: rersy., [WV29} 9 D. La. 2. 980501 
W. W. ik. 467. ~CAN. 


PART II. SECT. 8, SUB-SECT. 4.-—- 
B. {@). 


281 il, ——— J —'Tbe proof neeese 


vw Parrott (1929), 141 1. TP. 245. 


| 
] 


affy., IN929) 3 Do. ne 


t 


\ 


aes ae fee ee te ea 


sary to establish a willis not. an avsoiute 
or ecaaelusive ane, but such proof aa 
would) satisfy a prudent man. The 
burdep of proof as to the excecution & 
the testamentary eapacity of testator, 
al the ime of the execution of a will, 
hea upon ita propounder, who has to 
explain away tho suspicious clreum- 
stances appoaring in the case.--So0- 


' RENDKRA NATH CHATVERIDT 0. JAHNAVI 
CHARAN MUKHEHIL (1925), 1. L. It. 66 


Cale. 390.-- IND 


Cases 460a—829b. Enarish anp Empire Dicest SUPPLEMENT, 


Part IIl_—-Presumptions and Proof of State of Mind. 


468a, ———.|—-WooprorDE v. Burn (1884), 6 Nev. & M. 152, n. 
Annotation :—Reld. Doe d. Tatham v. Wright (1836), 1 Har. & W. 729. 


eee oe cane ets ene ae 


Part V.—Jurisdiction of Chancery Division of High Court 
of Justice. 


498a. 





e 





NORRIS v. SANDFORD (1851), cited in 16 Beav. at p. 361; 51 E. R. 818; 
sub nom. Morris v. SANDFORD, 1 W. R. at p. 95 


Annotation :—Retd. Norris v. Stuart (1852), 16 Beav. 359. 
512. Add. Annotation :—Refd. C. L. v. C. F. W., [1928] P. 228. 





Part. Vi.—durisdiction in Lunacy. 


529a. Jurisdiction to direct settlement of lunatic’s 


property—Change of circumstances—Causing 
party to ‘‘suffer an injustice °’—Law of 


Property Act, 1925 (c. 20), s. 171 (1).)—| 
_ A lunatic not so found had been of unsound 


mind since 1882. She was a spinster aged 
eighty-one, & was possessed of personal 
property of the value of £2,000. From the 
time when she became of unsound mind she 
had lived under the care «f an uncle & aunt, 
who had provided £2,076 towards her main- 
tenance. The uncle died in 1885 & the aunt 
in 1907. By the will of the latter an annuity 
of £300 was bequeathed for the support of 
the lunatic. Upon the death of the aunt a 
sister of the lunatic was appointed receiver 
of her estate & acted until 1920, when she 
was relieved & a sister of appcts. was appointed 
in her place. QOn her death in 1925 one 
of appcts. was appointed & was receiver 
of the lunatic’s estate. In 1880 before her 
reason left her the lunatic made a will, by 
which she ae irene her property to her 
three sisters, all of whom were dead. On an 
application by appets., the residuary legatees 
under the aunt’s will & second cousins of 
the lunatic, to the ct. to exercise the powers 
vested in it by sect. 171 of the above Act, & 
to direct a settlement to be made of the 
property of the lunatic:—Held: (1) the 
phrase ‘suffer an injustice’? in sect. 171 
(1) (c) must not be rigidly contined to a 
deprivation of a strict: legal right, since that 
would stultify the operation of the sect. 
altogether, but it: must in its context include 
the destruction of a clear moral claim, or 
even the disappointment of a thoroughly 
legitimate & well founded expectation,’ & 
in the circumstances appcts. would “ suffer 
an injustice ’’ if the recent change in the law 
of intestacy were allowed to defeat the moral 
claim which they had to succeed to the estate 
of the lunatic, particularly in view of the 
continuous recognition, pecuniary & other- 
wise, which their side of the family had 
throughout shown of the obligations imposed 


(2) there had been ‘‘a change of circum- 
stances’? within the sub-sect. since the 
execution by the lunatic of her will, by reason 
of the deaths of her three sisters to whom she 
had Ieft her property ; (3) the case was one 
in which the ct. ought to exercise the discre- 
tion vested in it by sect. 171, by directing 
the receiver to execute a settlement of the 
property of the lunatic, to be eppoves by 
the judge in lunacy, which niust be subject 
during the life of the lunatic to her right to be 
maintained out of the income, & if & so far 
as might be necessary out of the capital 
thereof, & subject also to any effective dis- 
position by will or decd which the lunatic 
might make should she recover.—Re FREE- 
MAN, [1927] 1 Ch. 479; 96 L. J. Ch. 225; 136 
L. T'. 657; 71 Sol. Jo. 272, C. A. 


Annotation:—As to (1) Consd. Re Greene, Re Whitwortb, 
Re i. A., Re Fraser, Fle Wood, [1928] Ch. 528. 


529b. ——- ———- ——— ———.-]—_Under a marriage 


settlement dated Oct. 16, 1879, personalty 
funds were scttled by a husband & wife upon 
trusts under which, after“the death of the 
husband in 1915, the wife was entitled to the 
income for life with a power of appointment 
by deed or will among the issue of the 
marriage, & in default of appointment the 
funds were settled in trust for the two sur- 
viving children, now aged forty-six & forty- 
four years, who by inquisitions in 1902 & 
1910 had been certified to be of unsound mind. 
In default of children who attained twenty- 
one or being daughters married, the wife’s 
fund would have passed to the wife absolutely 
& the husband’s fund to the husband, who 
had given all his property to his wife. By 
his will the wife’s father, who died in 1886, 
gave his residuary real & personal estate 
upon trusts under which, in the evente 
which had happened, his daughter. the wife, 
received the income for her life with a power 
of appointment by deed or will amongst her 
issue. In default of appointment the residue 
was settled on trusts under which the wife’s 
two children were the only beneficiaries. 


on them by their kinship to the lunatic; 


A ne es hee eee I NTE, HE AORN Nd OD  - e S: 


Neither of the children had made a will &, 
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‘PART V. SECT. 3, SUB-SECT. 1. KEATING ¢. KEATING, [1918] 1 I. R. 


8 person of unsound mind not so found, 
e | 453.—IR. 


7 : a judge of the Oh. Div. exercising th 

sb. To appoint person to convey-— | jurisdiction conferred by Trustee Act, 
Property of lunatic sold in partition | 18938, 8s. 30, 31, 33, will appoint a 
action.}—Where in a partition action | person to convey the lands on behalf 
the ot. has sold lands the property of ' of the person of unsound mind.— 


6 


sd. ——— Morigages vested in two 
fe rac” Si dad J. J. D., [1928] I. R. 


87 ii. icy 
“rustee diarcgarded.J}—There is nothing 
n the 1036 amendments to Hospitals 


a3 the Insane t, 1927, e by 
'0 Geo. 5 (c. 66), to indicate that the 


apart from their mother & an aunt aged 
eighty-two, who was a spinster of unsound 
mind, their next of kin were second cousins, 
so that if they survived their mother & aunt, 
the Crown would take on their deaths under 
an intestacy. In these circumstances the 
wife took out summonses under the above 
sect., asking the ct. to direct settlements of 
the children’s personal property under the 
marriage settlement & her father’s will, 
which should include trusts in her favour 
absolutely after the death of each child or, 
alternatively, a general power of appoint- 
ment by will so as to enable her to benefit 
friends & charities in which the family had 
always been interested, Before the applica- 
tions were heard an arrangement was come 
to between the wife & the Crown by which, 
subject to the approval of the ct., the Crown 
consented to the wife’s having a gencral 
power of appointment over the whole of the 
marriage settlement funds & over the 
father’s residuary personal estate to the 
extent of £21,140, being the amount provided 
by the wife out of her own money as a 
maintenance fun.1 for the children, upon the 
wife’s abandonin;: all claim to the rest of her 
father’s residuary estate, valued at about 
£285,000, & agreeing to supplement the 
income of the mantenance fund for the 
benefit of the children as _ theretofore :.-- 
Held: there was no ground justifying the ct. 
in making a settlement in respect of the wife’s 
father’s residuary estate, for no injustice 
would be suffered by the wife within sect. 
171 (1) (c), if each child’s share of the property 
was allowed to devolve as on an jitesincy 
on his or her death, nor ought the tirusia to 
be altered under sect. 171 (1) (b) 3 but as tie 
Crown did not oppose a settlement of th: 
marriage settlement funds, orders would be 
made for settlements of the two children’s 
shares so as to give the wife 1 :eneral power 
of disposal over the funds. The provision 
of the maintenance fund of £21,400 did not 
afford a ground for directing settlements 
under sect. 171, but the wife would remain 
free to apply for recoupment under Lunacy 
Act, 1890 (c. 5), s. 117, if so advised. 

An application for a scttlement was made 
by a widow, aged eighty-one years, & first 
cousin of the patient, who was sixty-two ycara 


| 
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of age. The only other near relatives of the 
pationt were two first cousins, who were born 
in 1847 & 1850 respectively & who were & 
always had been resident in South America. 
Appet. stated that by reason of her own great 
age & that of her two cousins in South 
America any settlement which the ct. might 
be pleased to direct would not be of any 
material benefit to the patient’s next of kin, 
unless its scope were extended to include 
children of any deceased first cousins of the 
patient's mother :—Held: there was no 
sufticient. ground shown for directing a settle- 
ment to be made. 

A patient had made a will in 1887, by which 
he had disposed of his residuary estate equally 
between his wife & children as a class.” The 
wife had since died, as had also one of 
patient’s sons, leaving issue. The patient's 
family were desirous that the deceased son’s 
issue should be in no worse position than 
they would have been if their father had 
survived the patient :- Held: the case was 
a proper one for the exercise by the ct. of its 
discretion under sect. 171, by directing a 
settlement. 

The property of a patient was derived under 
the will of his maternal prandfather. Jt had 
been settled by the patient’s mother on her 
marriage with his father, whom she had 
divorced in 1877, & who had not since been 
heard of. The object) of an application for 
a settlement was te exclude any claim by 
the father or his famuly :.--Veld: a settle- 
ment ought to be directed. 

A patient had made a will in 1922, leaving 
the whole of his property to his wite, & in 
1925 became of unsound mind. The will 
had been lost. On an application by the 
wife for a settlement, evidenve was produced 
which satisfied the ct. as to the fact of the 
loss & as to the contents of the will :--Held : 
a settlement carrying out the terms of the 
will ought to be directed.--Re GREENE, [He 
Wuitwortu, Me We A., fe FRASER, Ne 
Woon, [1928] Ch. 628 3 971... 0. Ch. 378 5) 139 
L. 1.1525 44 1. 1. R. 449, OL A, 


Annotation :—Au lo (1) Consd. Re 
Silva, Silva v. Silva, [1029] 2 Ch. 108. 


545a. Jurisdiction to authorise action by com- 


mittee.|.- Re HiInchiiers, No. 1428, post. 


Part Vil_—Judicial Inquisitions as to Lunacy. 


81. Add. Annotations :—Consd. Ficarts of Oak 


Assurance Co. v. A.-G. (1931), 47 T. L. R. 
579. Refd. Greenway v. 
T. L. R. 124. 


"18a. —_— By natural daughter of bastard lunatic 


tenant for life—As check on remainderman.] 
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jurisdiction & power of the ct. to make 

PART VI. SECT. 1, SUB-SECT. 2. | lunacy orders affecting inmates of 

‘ol of Public »srovjnecial hospitals for the Insane has 

heed taken away or interfered with ; 

& the ct. npon an application for an |. 

order declaring lunacy wil be governed, 1), Ta. KR. 507; 65 OW. TR. 459.- 
not by a.y considcration of the policy - 


--Re WEBB (1846), 2 Ph. 1165; 2 Coop. temp. 
Cott. 102; 17 L. J. Ch. 276; 41 H.R. 885, 
L. C. 


Add. Citation :--- previous proceedings, 2 L. T. 
O.&. 325, L. € 


Vet 
e 


of the Poblic Trustce, but by cousidera- 
tion of the rights & welfare of the 
alleged lunatie & those dependent 
upon him, having regard to the nature 
of his estate.-—-He Rrower, oA 4 

—¢ N. 
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827b. —— 


Cases 827a—1836c. ENGLISH AND Empire Dicest SUPPLEMENT. 


Part VIIl—Appointment of Receiver. 





Committee infirm.)—He Bircn 
(1808), Shelford on Lunatics, 2nd ed. 187. 
Committee resident at distance 
from estate.]|—Jte SHAMAN (1808), Shelford 
on Lunatics, 2nd ed. 187, 





829. After this case add ‘* On jurisdiction of other 


courts to enforce claims against lunatic’s 
estate.| —See HusBAND & WIFE, No. 5360a, 
ante.”” 


Part X——dudicial Powers over Estate. 


dd. Annotation :—Refd. Re Freeman, [1927] 
_Ch. 479. 


981. Add. Annotation :—Refd. Ic Freeman, [1927] 


trustees, & for the appointment of a person 
to convey on behalf of the devisees of the 
surviving trustee :—Held: the petition was 
properly presented in Lunacy as well as in 


1 Ch. 479. 
7006s: -——--,|—-F?e FisHer (1850), 2 H. & Tw. 
4490; 19 1. J. Ch. 521; 14 Jur. 233; 47 


E. R. 1759, L. C. 


1012. Add. Annolation :--As to (1) Refd. O. L. v. 


C.F. W., [1928] P. 223. 


Chancery.—Re Mason (1875), 10 Ch. App. 
273; 441. J. Ch. 678; 23 W. R. 737, L. JJ. 


Annotations: ;—Expld. Re Setter: Trusts (1878), 10 Ch. D. 


29. Gonsd. Ie 


» {1899} 1 Ch. 79. Refd. Caswoll v. 


Sheen (1893), 69 x. T. 854, 
1336b. Jurisdiction of Chancery 


Division—Sole 


1069. Add. Annotation :—Refd. C. lL. v. C. F. W.,’ 


[1928] P. 223. 


1070. Add. Annotation :—Refd. C. L. v. C. F. W., 


[1928] P. 223. 


trustee insane-—& out of jurisdiction.]—A 
petition for the appointment of new trustees 
& for a vesting order, where the cxisting sole 
trustee is of unsound mind & out of the 
jurisdiction, need not be presented in Lunacy 


1091. After this case add ‘‘ See, also, No. 1378a, 


post. 
1229. Add. Annotation :—-Refu. Re Price, [1928] o7 W. 
Ch. 679. 
1336a. --—- One of several trustees insane.]-— | “‘p.'y 11899) 1 Ch. 


as well as 
Trusts (1878), 10 Ch. D. 29; 
R. 164. 


in Obhancery.—Re GARDNER’S 
40 L. T. 52; 


Annotations :— -Consd. Conwell v. Shoen (1893), 69 L. T. 854; 


'Testator devised real estate to trustees, their 
heirs & assigns, upon certain trusts. The 
surviving trustee devised all estates vested 
in him as a trustee to three persons, one of 


1336c. —.-- —-—- Not so found.]—The High Court 


has jurisdiction under the Trustee Act, 1893 
(c. 53), to appoint a new trustee in the place 


whom, 


presented 
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PART IX. SECT. 4 


m i - Non-compliance with 
stadudory eniitpcmenta: —Person in fact 
insane: -TTabeas corpus nol granted.) 
tir p. Bowyer (1030), 54 Can. C. C. 
302.-—-CAN. 


ee we eee: 


PART X. SECT. 1, SUB-SECT. 1.---A. 


sa. Guardian appointed by Alinister 
of Public Worka & Mines —aumder 
Hospital Act, R.SLN.S., 1923—Powers 
a? hue ics ~1 nalogous to powers &? dutics 
wauler Lunacy <Act.J--Re CuRRAN & 
KWasreRN Trust Co., (19380) 3D. L. FR. 
oS Wi 


PART X. SECT. 1, SUB-SECT. 1.— 
B. (a). 


i, --— Transfer of funds to— 
Laaialic not absolutely entitled —Inquiries 
ordered.}—Re Cnarreris (1678), 25 
Gr. 376,—CAN. 


t i. Foreign committee— Recognition 
by court.)}—Re Hioxson, [1927] 4 
D. L. R. 607; G61 O. L. R. 180.—CAN. 


PART X. SECT. 2, SUB-SECT. 3.—A. 


1057 hi. - ~~ ---—-.]---A sale of the 
homestead of a hinatic so found mada, 
nnoder an order of the ct., by the com- 
mittee of bis cstate cannot be deemed u 
voluntary sale, &, therefore, the pro- 
coeds of the aale are exempt from 
seizure. Where the ostate of a lunatic 
so found was insolvent, & it was 
necessary to provide for his future 
maintenance :—Zield: in determining 
the privrity as betweon claims for 


after proving his testator’s will, 
became of unsound mind. A. petition was 
for the appointment of new 


NT 





maintenance & those of the ereditors 
that the Lunacy Act did not expressly 
cover the caso, what was omitted niust 
be supplled by apriytne the decisions 
uuder the English statutes dealing 
with the same subject, &, in view of 
them & of the facts of the case, privrity 
must be given to the maintenance 
charges; but. considering the advanced 
age of the lunatic, the net proceeds of 
the sale of the ‘‘ exemptions ” should 
be sufficient. for that. PEO ate 
hein arias ESTATE, attire IW. Ww.R 
985; 2D... 2. 683 B. BR. 365. 
- -CAN. 


PART X. SECT. yee 3.— 


Sd 


ad. Hstate insolvent.)--A person of 
unsound mind had been placed in a 


private mental hospital at a fixed : 


annual charge for maintenance & treat- 
nent, which had been sanctioned by an 
order of the ct. She died intestate, & 
her estate was insufficient to meet all 
claims :—Held : payment should be 
made in the following order of priority : 
( 1) funeral expenses ; (2) the lunacy’ 
‘ percontage ”’ (3) the committce’s 
costs of diniiesins the matter out of 
lunacy ; (4) arrears due to the hospital 
for maintenance. The assets were not 
sifticient to meet the payment next in 
priority, viz., the general costa of the 
cee —Fe P., er ID2G) I. R. 422.— 


PART X. SECT. 2, SUB-SECT. 3.—I. 


See case in Sect. 2, sub-sect. 3, E. 
(b), ante. 
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————— ———— 
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of a sole surviving trustee who is a lunatic 
not so found.—Re M, [1899] 1 Ch. 79; 68 
L. J. Ch. BO: 


47 W. R. 267; 15 T. L. R. 





PART X. SECT. 5, SUB-SECT. 1.—A. 


ti. Lunatic foreigner residing abroad 

ae of land in Ontario—Power of 
court.|—A man resident in the State of 
New York was -declared a lunatic. 
He was the owner, subject to a mtge., 
of land in Ontario, & the foreign com- 
mittee applied to the Supreme Ct. of 
Ontario for an order dec alge J him a 
lunatic, with a view ae 
authority to sell the land :—Held 
the ct. had power to declare the man to 
be a lunatic, to appoint a committoe 
& to authorise & direct the committesc 
to sell the land, although the Innatic 
WAS 8 foreigner in a forcign iand, & 
under the care & custody of the law 
of that land.—/te Prper, [1927] 4 
D. eh on 924; 610. L. R. 257. —OAN. 
-}—As rogards 
land cituate in Ontario, the provisions 
of Lunacy Act, authorising the sale of 
land, apply only where the lunatic 
has been so found by an Ontario ct.— 
Re WICKSON, [1927] 4 Dal. It. 607; 
61 0. L. R. 180, —CAN, 


PART X. SECT. 8, SUB-SECT. 1.—D. 


1261 i. Stock in name of joint trustees— 
Lunacy of one—New yada appointed 
by deed containing vealing declaration— 
oe of order.}—Re GQ. HW. L., [1928] 

. R. 543.—IR, 

sl. Shares held in joint tenancy— 
Tanacy of one tenant.}—Held: the ct. 
had power under its statutory juris- 
diction to sever such joint tenancy, & 
to reaHse the Iunatio’s anaren if his 
interest & bencfit so De ~_— 
a) ©. Harrison, [1937] I. R. 











Annotation :—Consd. Re James’ 
1 Ch. 61 


1878a. 


54; sub nom. Re J. M., 79 L. T. ; 
Sol. Jo. 76. Soerten a 


Mortgage Trusts, {1919} 








|—On May 26, 1927, the 
receiver of a lunatic’s estate, who had been 
authorised to continue the lunatic’s business, 
obtained an order from the master directing 
-him to distribute £1,800 amongst certain 
scheduled creditors of the business whose 
debts had been incurred subsequently to 
the date of the receivership order. “The 
scheduled creditors were not parties to the 
order. On May 29, three days after the order 
was pronounced & before it was completed, 
the lunatic died. The order was subsequent] y 
completed on June 14. In July the exors. 
of the lunatic’s will applied for an order for 
payment out of ct. to them of the fund 
representing the lunatic’s residuary estate, 
& on July 28 the master refused to make 
the order excopt upon the terms of effect 
being given to the order of May 26. Subse- 
quently to the making of this order an order 
was made for the administration of the 
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might bave been varied or rescinded at any 
time by the master before it was finally 
competed, & it gave the creditors no equit- 
able charge on the £1,800 thereby ordered 
to be distributed among them ; (2) the juris- 
diction in Junacy ceased on the death of the 
lunatic, & the master had no jurisdiction to 
direct that effect should be given to the 
order of May 26; (3) the exors. were entitled 
to the fund in ct. without revard to the order 
of May 26, but- inasmuch as an order had since. 
been made for the administration of the 
lunatic’s estate, the fund must be paid to the 
credit of the administration action.—-Re 
WHEATER, [1928] Ch. 223; 07 L. J. Ch. 
97; 18. TT. 438; 44 T. TR. 1503) 72 
Sol. Jo. 17, C. A, 

No. 


WHEATISR, 1378a, 


ante, 


Annolation ¢-—-As to 


Apld. le 
Wheater, [1028] Ch. 223. 


(1) 


1411. ddd, Armnotation : —~Apld. Re Wheater, (1028) 


Ch. 2238. 


lunatic’s estate —AHeld: 


1459a. 


ret 





511; 45 li. R. 837, L. 7. 


(1) the order of 
May 26 was a mere direction to the receiver 
to make the payments in question which 


———.]—-CHARLTON  v. 
- (1861), 8 De G. FL & J. 
815; 41. T. 455; 7Jur.N. 8S. 614; 


156; 30 1. J. Ch. 


——— 


Part XI.—Actions. 
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Part X1I1.——Costs. 


1466. After this case add ‘ --- 
-—~See TIUSBAND & WIFE, Now, 2180, 218Va.” 


1419. After this case add ‘‘ Whether deduction 
admissible for income tax purposes.]} —~Sce 
IncoME 'TAx, No. 546d, ante.” 


- Mairied woman.) 


1606. Add. Annotation :—Consd. Re Wheater, [1928] Ch. 225, 


Part Xi1l—Administration in Regard to Reception and 


1670a. 





Care of Lunatics. 


When criminal information granted.; | 1688. Add. Annolation : 


-~Retd, Stoke Newington 


—Ezx p. LOWE (1872), 36 J. P. Jo. 700. Borough Council vw. Richards (1029), 46 
Ted. R. 650. 
Part XIV.---Certification, Reception, Treatment and 
Discharge of Lunatics. 
1852. Add. Annotations :—Apld. De Freville ». | 1856a. —--~.J--PItf. was certified by deft., a 


Dil] (1927), 96 L. J. K. B. 1056. 
Harnett v. Fisher, [1927] A. C. 573. 


PART 
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XI. SECT. 6, SUB-SECT. 1. 


bi. —— Appointment of curator ad 


litem.}—DAavIDSON 0. 


ScoTr’s Suip- 
G & ENGINEERING Co., LTD., 


BUILDIN 
{1926} S. C. 970.—-SCOT. 


| 





Apprvd. | 


PART XIV. SECT. 1. 


1856 i. duty of doctur lo act in good | 


faith & with reasonable éare.)--trcum- 
Rtances in which an application under 
Mental Diseases Act, R. S. A., 1922 
(c. 223), 8 25, for the stay of an action 
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mnedical man, to be a lunatic & a persan to be 
detained under care & treatment :—Ileld: 


againat a doctor for negligence In that 
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pitf had been committed to an ral Sata 
without o pore inquiry being held, 
was refused.—-HiIBHEKD v. JAMIESON 
(Aita.), (1927) 4 D. L. BR. 807, 1005; 
{1927} 3 W. W. It. 643.—CAN, 


Cases 185¢e—1897. Evauise anp Eurine Dicrsr SurPLEMEnt. 


statutory duty of certitying pitt as lunatic, 
utory duty o pit. as a lunatic, 
owed a duty to him to exercise reasonable 
care; (2) since no reception order could have 
been made by a a Srtibahaae without the 
certificate of a doctor, & as the certificate 
was given by deft. with a view to the obtain- 
ing of such an order, the giving of the cer- 
mice was the direct cause of the order & 
Itf.’s ae ar —HaRNETT v. FISHER, 
[ie 7]1K. B. 402; 961. J. K. B. 56; 135 
L. T. 724; 42'T. 1. R. 745; 70 Sol. Jo. 917, 
O.A.;3 oe L appeal, (1927] A. 0. 673, H. L. 
Annotations :— fo (1) ) Folid. De Freville v. Dill (1927), 96 
oe ee B 1086, sto (2) Bould. De Freville v. Dill (1 27 7), 
1856b. S. P. Du cation v. DILL (1927), 96 L. J. 
K. B. 1056; 188 L. T. 83; 43 T. L. R. 702. 
1856c. Effect of certificate.|—HARNETT v. FISHER, 
No. 1856a, ante. 


1856d. S. P. De Frevitiz v. Dint (1027), ue 
oe K. B. 1056; 188 L. T. 88; 48 T.L. R 
702. 


1859. Add. Annotation :—Refd. De Freville v. 
Dill (1927), 96 L. J. K. B. 1056. 


1862. Add. Annotations :—-As to (1) Apld. De 
Freville v. Dill (1927), 96 L. J. K. B. 1056. 
Refd. Harnett v. Fisher, [1927] A. ©. 573. 


1863. Add. Annotation :—Refd. De Freville v. Dill 
(1927), 96 L. J. K. B. 1056. 
1865. Add. Annotation :-—Refd. De Freville v. 
Dill (1927), 96 L. J. K. B. 1056. 

1867. Add. Annotation :—Refd. De Freville v. 
Dill (1927), 96.L. J. K. B. 1056. 

1869. Add. Annotations :—Refd. De Freville v. 
Dill (1927), 96 L. J. K. B. 1056; Harnett v. 
Fisher, [1927] A. O. 578. 
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Part XVI—Mental Deficiency. 


1897. Add. Annotation :-—As to (2) Distd. Woodward v, Oldfield (1927), 96 L. J. K. B. 796. 
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Part I!—Qualifications and Disqualifications. 




















45. Add. Annoiation :—Apld. R. v. North Wor 
° - same proceedings, even though it is proved 
cestarshire | Assomment Pa Ex p. sien ne wiles business was conducted ex- 
clusively naging , 
82a. Interest as fellow trade unionist—No trade | branch once, & that the. ties st ee 
dispute involved.]—Upon a summons by the in fact quite unawaro that his firm had ever 
e for a separation order on the ground acted for her. The test is not whether there 
Se desertion ya eeee Sper ay | Sprucliction| is in ens: pe pdelaro a Deletes man 
nce cts, 18 & | coneerned in th seodi j 
1925, the wife complained that her faced that the tribunal asinct impartial. es 
had refused to cohabit with her & treated (2) Appet. for a certiorart in such civeum- 
her only as a servant, though they continued stances does not waive his right to take 
iene per the same roof & preoliasten & podecks ion to Ser een ms one clerk ha not 
ay meal together. ving exercised it, when he does n 
The justices dismissed the psa et The that he was entitled to it. bane . ‘Essex 3)., 
wife appealed, & submitted that as one of p. PERKINS, (1027| 2 K. B. 475; 96 
the sitting justices was a member of the same J. K. B. 580; 187 1. 'T. 455 ; a JY. 
trade union as the husband, that justice ve 43°T. TR. 415; 28 Cox, C. C. 405, 
must be regarded as an interested person, DG. 
AS aap rakdent Satori we nul . oe :— | 102. ae ear - Libis Maclean v. Workers’ 
ing the law say nion, th. 602. 
that a magistrate could not sit if one of the | : er 
parties happened to be a member of the aaine 105. : tdd. ria tele :—Gonsd. Re. wv. Jiondon 
tena : he j ee. : vounty Council, a p. Vntertainments Pro- 
rade union as he in a matter in which no tect ‘ 
: ‘ ection Assocn., Lid.. “tet 2k, B. 215. 
trade dispute was involved.—STEVENS v. Refd. R. v. Shoftiet JJ... H R 
Srevens (1020), 98 J. P. 120; 27 L. GR. i927).010 Pit 
83. Add. Annotation :—Distd. R. v. Leicester JJ., | oe ee asaya bute dee Lantimadeet 
Ez p. Allbrighton, [1927] 1 K. B. 557 MeV SEau iba Cd ane 
84. Add. Annotation --Refd Maclean» Work rg? ionfirming Authority, (120) 1 kh. B. 698. 
Union, [1929] 1 Ch. 602. ; : ; re 114. Ai eta aa = Apld. * before “RR. v. 
97. Add. Annotation :--Apld. R. v. Kssex i, 1 449 Fenda ae | a 
Ex p. Perki 192719 K. B. 475. 119. Add. Annotation :--Refd. K. vw North Wor- 
x p. Perkins, [ ] 75 | ‘ctapahira oA wank « 7 
97a. Clerk’s firm acting against defendant in |, Wa ies tl p01 8 K. B. oi Mee 
earlier proceedings. |-—(1) Certiorari will issue sie a a eee : 
to quash ao maintenance order made by 128. Add. Annolution ee Maclean v. Workers 
justices, when it is shown that the justices’ Union, [1920] 1 Ch. G2 e 
clerk is a member of a firm of solrs. which | 150a. ---—-— —---.]-—R. v. sssiex JJ., Ha p. Prr- 
acted for the wife at an earlier stage of the KINs, No. 97a, ante, 
r PART I. SECT. 2. Gace Le Fg eae AP fin KI AA b. tas 221; 49 Can. Crim. 
n AD int t town 929), L. Pa om Bes 78 —UAN. 
trate—Effect Un dusiadiction. The t hear sd. JHanhedicnuce of maintenance 
that a police magistrate holding an PART VI. SECT. 2. order Information heard after order 


=t Phe er a for the province of 
appointed by a later 
commission a 


ice magistrate for a 
certain town erein does not cance! 


the former epeemtmeny or affect his | x 


iurisdiction thereunder.—R. v. PLUM- 
mecOri o. ee) 3 W. W. it. 518; 

{1930] 1 D. lL. R. 766; 38 Man. L. R. 

391; 52 Cann Crim. Cus. 288.——CAN., 


Pate I, SECT. 4, gig theme 2.—A. 


———~. + —~R. Harry Fonu, 
gsr 3 Ww. Ww. Ww. R. 479. —CAN. 


PART II. SECT. 2, SUB-SECT. 1.— 
A. (b) i. 


di.—— M insurance agent 
placing part of ineurance on munici 
pia peta Rot breach of 
KINGSETT) v. 
Dy it 284 DL. R. 


icipal 
Momuerance Cal (Aita,, We v3 


1189: tg iy 
Can. 


— ie SECT. 2, SUB-SECT. 1.—-E. 


——~. —K. vv. eHewN 
Pe <. TD, {1999} 1 }1D. L. "R. 687; 
Can. Crim. Cas. 348.-—-CAN. 
wie Es x-} “ithe onsen of ceri on power of 
uiescenco 
will not Canaty meg 


or we of On 00 & 


302 i. 
must be atlrictly within 
order for a magistrate to have Juris- 
diction, under Criminal Code, Part 
VI., to try ow charge summarily 
without the ‘consent of the accused 
it must plainly appear that the cake 
ia one with respect, to which such 
jurisdiction {s conterred.-- R. vo. FRAY, 
fi928j)3D.u.. R. 205; (idzs| 1 W. Ww. dt. 
67N; 4%) Cull, Crim, Cas. 316; 23 Alta. 
L. It. 344. -CAN, 

305 i. Afutfers not cuoynisable by justices 
under sumne jurtediction—Offence 
punishable by fine a: yh seat ice }— 
R. v. MANUEL, [1928] 2 ne kk. 755; 
0 ae Crim. Cas. 32.---CA 
-}-—-A polics nancate has 
nee i viediction Po try summarily 
without the consent of the ee 
a charge under Criminal Code, a. 295, 
of eset oceasioning act. ual hodily 
harm, &, therefore, cannot have such 
juriediction over sald offence conferred 
on him merely by tho laying of the 
charge under sect. 274 for unlawfully 
wounnt or inflicting grievous bodily 
harn. v. LETENDRE, ives 
W. on R. 680; 50 Can. Crim 
419.— CAN. 


ab. Offence ai time ee not 
triable summarily.}-—R. v. 


ll 


Crealure of statute--Offence 
statute, }---In 


ed 
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quashed. }--- An order for maintenance 
nade against deft. in 1923 was quashed 
in Feb, 1028. In May, 19238, an 
Information for diaobed ence of the 
mainteanance order prior to the date 
of quashing was heard, & an order whs 
then inade that defi. ue lmprinoned 
until the malntenanes order should 
be complied with ~-—AHetd: the main- 
tenance order having veen quashed, 
the justices had no jurisdiction to 

aout. into any disobedience of the 
order alleged to buve been committed 
before {t was quashed, &, copacquently, 
the juformation ought to have been 
disiissed.—GALLOWAY wv. WATHON, 
{19 ti V. I. 1. 808; (1928) Argus 
Ll. 1%. 201.—AUS. 


PART VI. SECT. 3. 
sf. Action to recover detA——Failure. 
of debtor to appear—Warrant texud 
to arrest porty.J—CLARKE 0. PLUMMER 
& Manceiious, {1928} 1 D. L. R. 94h; 
ot 1 W. W. R. 234.--CAN. 


—-— Contructel in diatrict in 
unis action brought.j—He Lewis, 
He D. ELECTROLUX, LTp. Gear. 28 

.RN.& . W. 578; 4 45N. 8. W.W.N. 


185.~AUS. 
sj. ——- --~~- AcHon for rates.}-—~ 
BRISBANE Crry Counci. v. Hopgs, 


Cases 3384a—488a. ENGLISH AND Emprre Dicgrest SUPPLEMENT. 


334a, 





Part Vil.—Indictable and Summary Offences. 








‘* Before charge gone into.’’] 
—Deft., who was represented by a solr., was 
charged before a ct. of summary jurisdiction 
with an offence for which, if convicted, he 
would be liable to imprisonment for a term 
exceeding three months. . He was not in- 
formed of his right to trial by a jury on 
appearing before the ct., before the charge 
was gone into, but he was so informed after- 
wards, when all the evidence had been heard, 
but before the ct. had announced their 
decision. Deft. protested twice by his solr. 
that he could not at that stage be put to 
this election, but on being informed by the 
chairman that if he did not elect, the case 
would be sent for trial, he stated by his solr. 
that he would be dealt with summarily. 
Deft. was then convicted & fined :—Held: 
the proceedings were a nullity as the giving 


343. 


345. 


Part VIll.—Procedure under 


482. Add. Citation :--2 B. h. A. 626. 
433a. ——-— Omission in copy——Signature.]—-Where 


a suminons, issued by a magistrate at a 


1 Ae eta nt Ht 








a mapeempaen ¢ ere. 








mmm i. —---: Necessity for consent 


of that information to the person charged on 
his appearing before the ct., ‘‘ before the 
charge is gone into,’’ in accordance with 
above sect. is a condition precedent to the 
validity .of the subsequent proceedings. 
Accordingly the conviction was quashed.— 
R. v. DIXON, SOUTHAMPTON JUSTICES, Lz p. 
PORTEOUS (1929), 142 L. T. 597; sub nom. 
R. v. HAMPSHIRE JUSTICES, La p. ‘PoRTEOUS, 


94 J. P.70; 467. L. R. 157; 28 L. G. R. 
#4; 29 Cox, C. C. 113, D.C. 
Add. Annotation :—Folld. R. v. Dixon, 


Southampton Justices, Ea p. Porteous (1929), 
142 L. T. 597. 


Add. Annotation :—As to (1) Folld. QR. v. 
Dixon, Southampton Justices, Za p. Porteous 
(1029), 142 L. TT. 697. 


Summary Jurisdiction. 


metropolitan police ct., commanding a deft. 
to answer an information for breach of a 
nuisance order previously made against deft. 


ECO So GE Se AAR Fre ew 





en ame a ere ee 


after the evidence was all in, dcft.’s 





(1928) S. R. Q. 102; 22 Q.5.P. 1. 6% 
—AUS, 


PART VI. SECT. 6. 


Pp i. Jn respect ‘of violation of Cuatoms 
Act—-Whether limited by vai 4 goods. | 


—It. v. BOUTILIER, [1928] 2 LR 
3555 49 Can. Crim. Cas, 312. OMA. 
ak. No power to convict wander 


Customa <Act, 1927, 8. 217.) R. t. 
BEEN: 11931] 2 D. Ll. 1. $4..~ CAN. 
lb He BATHS, [1931] ] 
9410.-- CAN. 


PART VI. SECT. 7. 


8. Diseretton to order trial before 
regular court.j—~—While under Juvenile 
Delinquents Act, 1929, the Juvenile Ct. 
has jurisdiction to conduct the trial of 
any offence committed by aio child 
within the statulory age limit, yet, 
since sect. 9 of the Aet provides that he 
may in bis discretion order the child to 
bo | ahaha against by iddictianent. 
in the ordinary course. it would seem 
that the better course for hin to pursue 
is to make such an order where the 
alleged offence is a vary grave one, 
such as arson.- R. ov. H., 11031). 
W. W. RR. 017.--CAN. 


PART VII. SECT. 2. 
kki, ——-.J—RH. v. Piney Sow (LB. a 
(1922) 2 W. W. R. 66 D. L. 
146; 37 Can. Crim. ca. 196.—-CAN. 
nn i, —— Where new trial ordercd— 
Jury trial asked for in notice Pugh Rdiaale } 
--~li. vw. MATYENS, [1928] 4 L. 
831; 50 Can. Crim. Cas. L35. CAN. 
nn ii, ——- Corporation.)}---R.  . 
~"CANS Ciub, [1931] 3 W. W. HK. 601. 


-}~—R. v. NELBON (1901), 8 
B. 0. ‘3 110.—-CAN. 
sez i. pvocordenas under Opium & 
Narcotic Drv i aict, 1923.)-——R. v. Lew 
HING ier be 


ite Gs, {1926] 2 W. W. R, 


70.—CA 

ee es ve. Saw HING, 
ae Anes D. 7 ie 1000 ; : 45 Can. Crim. 

age A —_— PR. v, DENIS (Man.), 
(1927) 3 W. W. BR. 4003 49 Can. Crim. 
Cas, 8 Pip cide 

eve lv -k~Re R. ve. RUTHERFORD 
{ive ] 4 


Yn. L. R. 434; 48 Can. Crim. 
Cas. 237 ; r 60 oO. L. R. 654.—CAN, 


we 


pi. Re. 





meena 


of accused, )}-—-LAMBERT v. R, (1926), 47 


res cane Cus. 159; Q. R. 42 K. 2B. 
sintn ii, —— ——.]-—f. v, BONNIS 
(1927), 47 Can. Crim. Cas. 103; 


QO. ke as ee —CAN., 

m iii. ----—— ———.]}— Rh. v. JOHNSON 
MoKENaie (1927), 48 Can. ides Cag. 
254: 59 N.S. It. 326.--CA 

mmm _ iv. mode KR. n AANINE, 
[IV3t) t Ww. Ww. n W348; £1 DL. hl, 
941.. CAN, 

ooo i. vw. Drnts (Man.), 
119 27)3 W. W. RR. 400 ; 49 Can. Crim. 

000 i Opium & Narertie Drugs 
wtel.|--Under Opium & Narcotic Drugs 
Act, a magistrate nay bear a charge 
numtartly, without putting the accused 
to his aaa tap —-VIAU v. OTIS (1927), 
44 Que. K. 3B. 406.---CAN. 

sn. Lindichibte uffences triable sum- 
marily—-Incest.|--The Juvenile Ct., or 
the magistrate presiding In that et., 
has ho jurisdiction to stnumnarily try 
an adult for incest.—LREROUX tv. i., 
11928) 1 D. L. R. 209: 49 Can. Crim. 
Cas. 111; 44 Quo. K. B. 308.— CAN. 


PART VII. SECT. 7. 


an. Jurisdiction——Ojfentler under age 
when offence comimitted—-Over age when 
tried. |—The exclusive qubedichon of 
the Juvenile ct. extends to the case 


———~.J—-R. 


where, although the olfender was under 
elhteen years of age at the time the 
offence was committed, he is over that 
age When put on trial.—R — V. Baral 
RELH (BB. C.), (E980) LD. Pa Es 
{192) 2 W.W. RR. 2233 52 Cae Crim. 
Cas. 267.-- CAN, 


oi er VII. SECT. 1, SUB-SECT. 1. 


— ——.}+- R. v. O'HARA 
i B. ) (1927), 48 Can. Crim, Cas. 231. 

ee Information laid by telephone.}— 
C. signed an information for an offence 
against Canada ‘Temperance Act, 
leaving the date-& a place for the 
magistrate’s name in blank, & mailed 
it to trate J. He, being ill, 
Heap the information to magistrate 

. C. then requested magistrate M., 
ane the telephone, to take the informa- 

op & to issue a suminons thereon. 
Summons was issued &, at the hearing, 


12 


counsel appeared & objected to the 
Magistrate's jurisdiction, but took no 
further part in the proceedings :-— 
Held: tho information was improper, 
beeause not laid & signed before the 
ineugistrate & the marie aa actod 
er te jurisdiction.-- Kh. MURRAY, 
Corr (1910), 40 N. ‘RB. Rt. 289; 
i. rr, It. 519.—CAN. 


PART VU. SECT. 1, SUB-SECT. 4. 


362 v. —~—.}-- District Ct. wes, 
r. 8, which was made applicable to 
proceedings under Customs Acts by 
r. 58, provides that where it is intended 
that u summons only shall issue to 
bring a deft. before the ct., the informa- 
tion or complaint muy be made eitber 
in writing or orally, as the district 
justice of the peace shall see fit :-— 
Held: therefore, an iufurmation in 
writing required by Customs & Inland 
Revenue Act, 1879, was uo longer a 
NeCCSSary preliminary to the issue of a 
summons charging an offence under 
Yustoms Acts.— A.-G. v. HEALY, [1928] 
1. R. 460.--—JIR. 

362 vi. J-- Where a deft. Negally 
brought before justices objects that 
there is no written complaint or 
sunmunons, & is nevertheless convicted 
without either, the conviction is not 
sustainable & will be quashed as having 
been made without jurisdiction.—- 
He Sra v. KOLKIN, hx p. oe 
[1929] S. R. (Q.) 113; 23 Q. J. Jk. 


59.—AUS. 





PART VIII. ener 1, SUB-SECT. 5.— 


(a) 

377 i. What alee t separate 
offences— Not “having opium dé co- 
caine.”’"}—R. v. Coow BEN (1925), 45 
Can. Crim. Cas. 152; 36 B C. R. 319; 


1926) 1 W. W. R. 384.—CAN. 


PART VIII. a 1, SUB-SECT. 5.— 
). 
——— ——,}—R. v. ISBELL, 
50 Can. Crim. 
ee O. R. 489; affd., 
i1930) ; bb R739: : al Can. Crim. Cas. 
363; 63 0. i R. 384.—GAN. 
sp. Necessity to state ralue of propery 
~-Nalure of proceedings 
value.}—R. v. THOMPSON, [1928] ae 


387 vy j}— 
at 4 D. L. R. 322; 
Cas. 


D.L. R. 859; 50 Can. Crim. Cus. 183 ; 
62 0. L. R. 610.~- CAN. 


PART VIIT. aay SUB-SECT. 6. — 


tion not instituted by minister, depart- 


in the ct., is in all respects in the proper form 
& duly signed by the magistrate, the Sion 
through inadvertence from the copy of the 
summons which is served upon deft. of the 
signature of the magistrate or any signature 
is a mere defect in form which does not 
invalidate that copy of the summons or the 
service thereof.—lt. v. Hay HALKETT, Ex p. 
RovusH, [1929] 2 K. BR. 431; 98 L. I. K. RB. 
497; 141 L. T. 519; 93 J. P. 209; 45 
T. L. R. 507; 27 L. G. R. 523; 28 Cox, 
C. C. 648, D.C. . 


448a. —-—- When power to take oath.]--OaTn 


BEFORE JUSTICES Cask (1611), 12 Co. Rep. 
130; 77 Iu. R. 1405. 


Annotation :--Apld, Bane v. Methuen (1824), 2 T. J. QO. 8. 
C.P. 121. 


500a. 





— —-—~- Not necessarily right of property.] 
—A local Act authorised the corpn. to 
make a bye-law prohibiting the playing of 
mechanical organs anywhere in the borough. 
In 1892 the corpn. made such a bye-law. 
The applt. was summoned for playing such 
an organ in the borough in breach of that 
bye-law on Apr. 7, 1928. He claimed a 
right so to pla. the organ by virtue of a 
licence which hal been given to him by the 
lord of the manor, & contended that the 
jurisdiction of the justices was thereby 
ousted. The justices convicted him, «& 
stated a case :-—Held: the appeal must be 
allowed & the conviction quashed, because 





cee ae et te te ee terns see 


| where the 


person Le 


d. L. ht. be ee 


sq. Atforney-CGencral---Where prosecu- 
: ar q 62 Ol b. i 3! 


rrr | a re ee A RE 


oe ee, 


Issuiioy 

Jurisdiction, but sab 
of the Jatter to direct. that. the recused 
brought 
convenicet. Rea. 


503a. -——-- Breach of bye-laws 


S03b. - - 


ustice 
eet to the right 


hefore 
ISBELL, 
59 Can. Crim. Cas. 815 


“CAN. 


Vol. XXXIII.—Magistrates. Cases 438a—508b. 


(a) the local Act expressly saved “ all rights 
of a profitable or beneficial nature in, over 
or aftecting the commons” that had been 
exercised before the passing of the Act; 
(6) the lord of the manor had, before 1890 
& continuously until these proceedings, 
licensed the playing of such organs on the 
commons & had received between £300 & 
4400 annually in respect of such licence ; 
(c) the applt. had played his organ on a part 
of the commons in pursuance of such a 
licence ;_ & (d) the claim was not ‘ impossible 
in Jaw" & ousted the jurisdiction of the 
Justices; Semble: there is no sufficient 
authority for the proposition that the right 
Which alone will avail is the right of property. 
coe uv. CARLTON (1028), 03 J. P. 
05, D.C. 





Playing football 
in street--Open space Intersected by public 
footpaths —-Claim overruled.]---PEARSON — v, 
WHITKIELD (1888), 52 4. P. Jo. 708, D.C, 

--~ Auction held in street.]-—-A bye- 
law made it an offence to sell goods, oetic., by 
auction in any stree! of a city without 
the Jeave of the constable. CC. being sum- 
moned for selling on oa plof of ground, set 
up the defence that it was private property, 
& not part of a street :--/leld : this was a 
bond fide claim of title. & the justices properly 
declined jurisdiction.  PAtILuips 7 CANHAM 
(No. 1) (IS72), BO. PEO. 


PART VIS!I. SECT. 4, SUB-SECT. 3. «A. 

gt. fereaigencel  Neeessity for plea 
by defendand.s  Accus d was econvieted 
before a stipepdtere daagistrate: am a 
ehange of fiaviae beou di possessiian of 
aw still, Gouteary to the provirtons of 
ISxedse Ato On a application fora 


had =o his 


him, if 
[192s] 4 


ment of Slate or authoriseal person.) 
A district justice raised a preliminary 
objection to the bearing of nu summons 
charging an offence under Customs Act, 
yviz.—-that complainant was the At- 
torney-General, the district justice being 
of opinion that under Customs & Inlind 
Revenue Act, 1879, 8. 11, an officer 
of the customs & excise must be the 
complainant i—J/eld: the objection 
Was unsustainable 4s Criminal Justice 
Administration Act, 1924, 6. 9 (2), 
authorised the A.-G. to prosecute in 
any ct. of summary jurisdiction In all 
cases in which a prosecution is not 
instituted by a minister, dept. of State, 
or authorised person.---A.-G. v. HEALY, 
(1928] I. lt. 460.—IR. 


PART VIII. SECT. 2, SUB-SECT. 1.- - D. 


d i. — Constable nrust show 
aecused could not conveniently be amet 
with.j-- Le MusiaLn (N. Ss.) [1920] ] 
1). L. R. 708; 51 Can. Crim. Cas. 142. 








{ i, —— Janpossibility of werrer.): 
A summons issued under Highways 
Traffe Act: was not served within 10 
days of the offences as required by 
sect, 562 of the Act: Meld: appear- 
ance & plea did not walve the delay. A 
statutory time limit cannot be se 
Waived.—-7ie ELLERBY | (1980), 0 53 


Can. C. C. 355: 656 O. T. RR. 167. 
CAN. 

gi, —--- ---—-.J—Re Davib (N. 5.2), 
11929] 2D. L. R. 701; 51 Can. Crim. 


Cas. ] 99.—CAN. 


PART VIII. SECT. 2, SUB-SECT. 2.—A. 


sr. Before whom returnable. |\— Where 
a magistrate or justice with general 
jurisdiction, takes an information fur 
an indictable offence under the Code, 
ss. 653, 654, & issucs his warrant, that 
wurrant is returnable before him or 
before any other “ justice” having 
territoria] jurisdiction at the place 


PART VIII. SECT. 4, SUB-SECT. 1. 


sa. Summary trial of indictable 
offence—-Criminal Code, v2. 884.]-- 1h. 
. RUBERTS (Sask.), [1928] ED. wa it. 
“605 (1927) 3 W. W. 844, - CAN, 

di. Viseretion lo adjourn —- Length 
of dime.) Where an acensed is ont 
on bail an adjournment of ao pr - 
Jinsinary joquiry may be for more 
than eight. days; the dimitation of 
cight days fimposed by seet. G70 Ce) of 
the Criminal Code om aS rerand 7" is 


entirely for the benett & protection of | 


amoacemsed) whods in enstady. Ror. 
SOLLOWAY, Roe. Minps. pica, 
WLW. BR. 4862 S55 Can. OC. OS ESOS Bt 
Alta. L. I. 408. CAN, 

sb. foffert of adjourninent On jaris- 
diction of magistrate Child Welfare 
Ach | The werd Sheard tm seer. 
Wt €2) of Child Welfare Aet, 2 A. 
(924 (¢. $0), ineludes © paartly beard"; 
SX ifacaseids conti od from day to diay 
ft is ‘Sheard "oon enen das ibis spoken 
to uotil it is finaly heard. tried, deter- 
migmed oA adjudged.  Dyphtsethore | Ge 


Cuno Wanbare omer. CaueMNTS, 
Poean MeNICTRPALITY oF, PEGsoi 
WWM Te ie, ED ne De Bae OS 


Man. la dt. 482.- CAN. 


PART VIII. SECT. 4, SUB-SECT. 2. 


oi. ~—- - Pour ta authorise another 
justice to act.\---The Mugistrates Act, 
io. SS, 1020, 6.0, which provides 
that at the request of the justice 
before whom the information or corna- 
plaint was made any other justice may 
“take part in the case.”” Goes not 
increly empower the first Justice to 
eall ip another justice to ect with him 
in the cave, but empowers him to 
authorise another justice to adindicate 
solely in the matter... BagimeK  t. 
ANDERHON, (1929) 3 BD. L. BR. what 
W. W. RK. 728; 52 Can. Crim. Cas. 23; 
235. L. R. 377.—CAN. 
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a 


wrilo at hades corpus With eoartioraré in 
Qbd, the  proceecdpeape ikelooed tT lnat. 
aeeused: bad nob been aadded) ugron bo 
plead fo the ehomre : Held s ealling 
upon aeensed te plead isoan essential 
part oof the arraignment & the eon- 
Vietfou shoul! be quashed. dhe 
Cuew bra (begs, Pb bs. OL Re fog. 
CAN. 


PART VIII. SECT. 4, SUB-SECT. 3.-~ 
B. (b) Mii. 


484 i.----  Murlher charge preferred.) 
-- When acensed ia brought before a 
miaugistrate after balng properly arrosted 
he can be proceeded against on a fresh 
charge, al ihoaul & AUINNONs COolmaAnd - 
ing his eppearance or warrant for 
arrest. hag not been fe-aed thereunder. 
---Fe LAMB (Man.), (i027) 1 We We at 
492; 47 Cun. Crim, Cave %77.---CAN. 


PART VIII. SECT. 4, SU&-SECT, 3.—- 

B. (b) iv. 

Objection taren at time 
kt. a. MURRAY, ler p. 

Corre (1910), 40 N. BB. Ro 2ko5 9 

Ki. Re 1. CAN, 


PART VIII. SECT. 4, SUB-SECT. 5. 


qice = J Rov. MeDonanp, [1928] 
21). 1. 1.787; 50 Cun. C. C. 65.--CAN, 


PART VIII. SECT. 4, SUB-SECT. 7. 


sc. J’aower to order arrest of witnesa--- 
Criminal Code, s. 675.J--kaz p. COYLE 
(P, eK. 7), 1927) 4 DOL. ML Lies 49 
Can. Crim, Cus. 91.--CAN. 


PART VIII. SECT. 4, SUB-SECT, 8. 

sd, Aus be according to rules of 
evidence, j-—-BR. v. DUNN (Ont.) (1926), 
45 Can. Crim. Cas. 139.--OAN. 

mb ea Rea. LAPOINTE, 
F951 p 1. Pe EW. 933.---CAN, 

pi. --~—.J—A justice of the peace 
hag nv authority to administer an oath 


490 f. = 


of appearance.) 


Cases 503-—~6$1a. 
593. Add. Annolation :—Consd. 





to accused, & examine him thereunder, | 
(ALDRIDUE)  v. 


Pointon v. Cox 


(1926), 136 L. T. 506. 


6038. Add. Annotation :—-Consd. Pointon v. Cox 
(1926), 136 L. T. 506. 
63ia. Improper consideration of previous con- for 


victions—Inquiry into previous convictions 
not in open court.jJ—At a ct. of summary 
jurisdiction the three applts. were c ed 
for that they then being in a certain fishing 
district under the control of a board of 
conservators, unlawfully did fish for salmon 
or trout otherwise than by means of an 
instrument which they were duly licensed to 
use contrary to sect. 63 (1) of the Salmon & 
ee oe Fisheries Act, 1923 (c. 186), 
8. (1). 

The charges related to alleged offences on 
July 6 & 20, 1929. At the conclusion of the 
hearing as to the charges relating to July 6, 
the justices retired to their ante-room, & 
after they had decided to convict each of 
applts., sent for information as to any con- 
victions for previous fishing offences by 
applts. for the purpose of considering the 
appropriaté penalty for each applt. They | 
were informed that two of applts. had been . 
twice previously convicted, & one of them : 








he has pleaded= guilty.—R. 
Brown, [1927] 3 








ee ee ee: 


charyes.|-——Justices cannot convict a 
man unless a legal offence is proved, 
& they cannot convict him of an offence 





ENGLISH AND Emprre Dicest SUPPLEMENT. 


once previously convicted of such offences. 
They obtained this information from their 
clerk & did not see the police reports of 
applitse. nor obtain information with regard 
to anything but these alleged convictions 
fishing offences. The justices then 
returned into ct. & announced that applts. 
were convicted & each of them fined £6. 
Thereupon the charges relating to July 20 
were commenced. In opening the case 
against applts., the solr. for the prosecution 
referred to the convictions which had just 
been recorded against each of ap pplts. Objec- 
tion was taken to this by appl solr., but 
the justices proceeded with the case & again 
convicted applts. & fined each of them £6 :— 
Held: all the convictions must be quashed. 
On the charges first heard, the justices, 
having decided to convict, should have 
returned into ct. & then publicly & openly 
in the presence of applts. made inquiries into 
any previous convictions there might be 
against them, in which case oe ante would 
have had the opportunity of dealing with the 
matter. As to the charges subsequently 
heard the prosecuting solr. not only referred 
to the convictions that had just been recorded 
against applts., but to convictions which 








to be paid to the owner thereof.—H. 
ex rel, ARNOLD ¥. WESTERLAND (Alta.), 
{1929] 3 W. We aa 408; 52 Can. Crim. 


. R. 335.—-CAN. with which he has not been charged, | Cus. 127.—CA 
pi, mes J—It. 0 . STRPTIENS, F. | but, if he is properly before them on an 
Ss foe) (1926), 45 Can. Crin. information wh ois Se ee PART VIII. SECT. 5, SUB-SECT. 1.— 
not. supported by the evilence, he inay + (a). 
PART VIII. SECT. 4, SUB-SECT. 9. be orally charged with any other 613 i. Proper hearing of 
645 ii -R. v. Henpenson, | Offence which the evidence is sufficient | Party.}— Criminal Code, 8. 721, does 
Ex "Bun NDLE (N. B.), [1926) 2 | tO support, & subject to being given not authorise any interrogation of 
D Lr. 583 3; 45 Oan. Crim. Cas. 310. | & proper opportunity of meeting it, | Prisoner by a magistrate other than tho 
‘CAN. ey | may be convicted of it. In such acase | asking him whether he has any cause 
‘ 


to show why he should not be con- 


PART VIII. SECT. 4, SUB-SECT. 10. 

sf. Z'o call further evidence.j|—I1t is 
within a magistrate’s discretion to 
allow the prosecution to adduce further 
evidence after ita case has been closed. 
—H. (PaRkkR) v. Sorry, [1927] 4 
dD. L. KR. 4103 (1927) 2 W. W. RR. 722; 
48 Can. Crim. Cas. 249; 21 Sask. 
I. FR. 600.~CAN, 


PART VIII. SECT. 4, SUB-SEOT. 11. 


556 iii. ——~—. }- On a prisoner 
being brought before a magistrate for 
trial on the day of the arrest the 
inagistrate was informed, both by the 
prisoner & by telegram from o counsel, 
that the latter had been retained for the 
defence & was requested by them to 





i there are not two independent charges 


pending against appet. at the sainc 

time.— Re ENaLETON: Ez p, WILLIAMS 

ee te 28 oh nr. N.S. W. 616; 45 
. W. N. 189.—AUS. 


PART VIII. SECT. 5, SUB-SECT. 1.—A. 


d i. ———.])—Deft. was convicted 
by a district Justice of an offence under 
Fisheries Act, ila but the district 
justice omitted to order a forfeiture 
of the fish as req uired by the Act :— 
ield: the conviction is the spoken 

ronouncement of the district justice, 
& the note in the justice’s minute 
book of his decision, eae by 
District Ct. Rules, r. 50, stating the 
effect of the conviction is the record 
of that punishment.—TANGNEY vt. 


grant an adjournment to pennit of | Kerry roona. DisrrRicrt JUSTICE, 
the counsel's attendance :— Held: the | (1928] I. R. 358.—IR. 

refusal under such circumstances of 

a roasonable remand was a wrongful | PART VIIL. SECT. 5, SUB-SECT. 1.-— 
denial to the accused of the right given B. (a). 


him by Crimina) Code io make a full 
dcfence & bave his counsel present. 
the discharge of the prisoncr was, 
therefore, ordered.—-R. t. HALLCHUR, 
11928] 1 D.L. R. 7313 [1928] 1 WLW. RR. 
646, aed CAN, 

R wv. 


d (p. 345) i, 
Dupras, Lrp., R. LATRAVERSE, 
11927] 3 D. a "R. 399; 47 Can. Crim. 
Cas. 324.—CAN. 

ai. —— Nuniber of adjournments. }— 
MmasmNGRE v. PARKER (1885), 18 


N. 8. XR. & G.) 287; Go. 2 T. 
ee 





(1926), “40 Can. Crim. Cas. 143. —CAN. 
+R. tv. RODGERS 
(Ont.), [1926] 4 D. L. R. 609; 46 Can. 
Crim. Cas. 372.—OAN. 


PART VIII. sage a SUB-SECT. 1.— 
« (S). 


sn. Value of articles stolen or amount 
of injury done—Criminal Code, s. 376.] 
—A conviction under sect. 376 of the 
Crimina] Code for the theft of part of a 
fenoe which imposes a penalty greater 
than $20 without an adjudd oetion fig te 


684 vil. ——- 


al. £ sae a adjournment—Charge | & findi the magistrate of the 
under Liquor Act— Whether magistrate | «value o the article or articles “stolen 
deprived of fuurisdiction. }—HatLy ® | or the ainoant of inj done "’ is 
raYLor, (1 261 3D. L. R. a ae invalid with respect to the penalty. 


2W. W. R. 46 
50: 20 Sask. L. *d. sR CAN. 


PART VIII. SECT. 4, SUB-SECT. 183. 


am. Charge not supported evidence 
s-ubailubed hare Whether toe 


ane intention of the sect. is to peu 
magistrate, in addition im- 

po sing a fine payable to His Maleaty 
er the amount of the value o 

the article stolen or the amount of the 
injury done to the fence in question 


14 


| 
| 
| 
| 
| 
| 
| 


“255; 


victed. This can be done by asking, 
“What does he say, guilty or not” 
but if tho reply be not 4 clear admission 
of all the elements of the pee the 
magistrate must proceed to inquire 
into the charge without Ad ee 
aaa v. LEE, [1925] 2 W 

190; . Orim. Cas. 380" 35 
B. C. H AOL —CAN. 

6138 ii, ———.J)—-R. v. JOHNSON 
McKENZIE (1927), 48 Can. Crim. Cas. 
59 N. S. R. 326.—CAN. 

a i. —-- eid of value of articles 
stolen.J—A conviction under sect. 376 
of Criminal Code for the theft of part 
of a fence which imposes ao penalty 
greater than $20 without an adjudica- 
tion upon & finding by the magistrate 
of the ** value of the article or articles 
stolen or the amount of injury done ”’ is 
invalid with respect to the penalty. 
The intention of the section is to permit 
the magistrate, in addition to imposing 
a fine payable to His Majesty, to order 
the amount of the value of the article 
stolen or the amount of the injury done 
to the fence in question to be paid to 
the owner thereof.—R. ez rel. NOLD 
v, WESTERLAND (Alta.), [1929] 3 
W. W. lh. 408; 52 Can. Crim. Cas. 
127.—CAN. 


so. Offence charged proved —_fiont to 
convict of minor offence.}—Where an 
accused is charged with having opium 
in his possession contrary to “ 4 of 
Optum & Narcotic D Act, R. S. ai 
1927 (c. 144), & under the magistrate 
findings that offence is proved, it is 
not legally open to the te to 
refuse to convict therefor & to convict 
instead of the minor offence of smoking 
opium, eere tcl Sey he pede pomeyot the 
purpose o r) 
the opium was to smoke it i Bimeeit 

not to oe in it.—R. v. LOUIE YER, 
[1939] 2 D. L. R. 452; 1 W. Ww. R. 

> Crim. ‘vas. 405 


Ps a e ? 24 
Alta. L. R. 16.-—OAN. 


had been vitiated as already stated. 
question was not whether substantial in- 
justice had been done, but whether the rules 
They had not been 
observed.—Hastines v. OsTLtE (1980), 143 
L. T. 707; 94 J. P. 209; 94 J. P. Jo. 222; 
46 T. L. R. 331; 28 1. G. 2. 324; 29 Cox, 


had been observed. 


C. C. 177, D.C. 


improperly obtained.|——-Hastinas vu. 


No. 63la, ante. 


642. Add. Annotation :~-Refd. 
(1926), 1386 L. T. 506. 


681b. ——— Reference by solicitor to soneiane 
| 
H 
| 
| 


Pointon 


Vol. XXXIII.—Magistrates. Cases 63la—SLlila. 


The 


793. .1ded. 
ASD ; 
OSTLE, 


v. Cox 


I85, 


679. Add. Annotation :—Refd. Palmer v. Crone, 
f1927] 1K. B. 804. 

707. Add. 4nnotation :—As to (2) Refd. Gough v. 
Rees (1929), 46 T. L. R. 108. 

Annotations : --- Consd. Musical YPer- 

formers’ Protection Assoen., Ltd. », British 

International Pictures, Ltd. (1930), 46 T. L. R. 

Ruislip-Northwood 
Council v. Lee (1981), 146 1. TT. 208. 
ark «. Epsom B.D. C., 19297 1 Ch, 287. 

793a. ---—- —---.}—-MUSICAL PERFORMERS’ PrRoO- 
TECTION Assocn., Lirp. ve. Brivisn INTER-: 
NATIONAT, PicttURES, Ltn, (1980), 46 T. TR. 


District 
Refd. 


Urban 


Part X.—Clerks to Justices. 


808. Add. Annotation :—Consd. 


solr, 





NO A Peme r, rE 


PART VIIL ar a SUB-SECT. 1.— 
« (0). 

fi, -——~ ——-.]—Re BAKER (1900), 

20 C. L. T. 16.—CAN. 


PART VIII. = ee 1.— 


sc. Conviction under Taxcise -4ct, 
8. 180—Whether in respect of more than 
one offence.J}—-A conviction under 
Exciso Act, s. 180, for that the accused 
“ unlawfully did conceal or keep, or 
allow, or suffer to be concealed or kept,” 
ete., is not one in respect of two or 
more offences.—-R. v. Cokena ToNnG 
SENG, [1928] 1 W. W. R. 33; 49 


PART VIII, sare re SUB-SECT. 1.— 
e 6 . 

644 i. Juint  trial—Sepurate _con- 
metions.}—A magistrate has no juris- 
diction to heur separate offences 
against different persons together, even 
where the persons charged consent to 
the adoption of that course, & the 
proc ngs in such cases are void 
ab initio.—RUSSELL v. BATES one) 
27 8 KR. N.S. W. 257; 44 N.S. W. 
We 79; reved. 40 C. L. Kt. 209.— 


PART VIII. SECT. 5, SUB-SECT. 1.-—E. 


ni. —--—,.}—A magistrate may, 
before making the appropriate entry 
in the Criminal Record Book, alter his 
decision as to the quantum of punish~ 
ment imposed ; but if the alteration is 
made for a purpose which constitutes 
an improper exercise of his discretion 
in the matter of punishment, such 
alteration is irregular, & the detention 





of accused in pursuance thercof is 
illegal > Ke CAVENETT, [1926] N. Z. 
L. ° 755.—N.Z. 


PART VIII. SECT. 5, SUB-SECT. 3.—- 
A. (a). 





697 vy. —— .}—Applt. was con- 
victed before a stipendiary magistrate 
for harbouring spirits unlawfully im- 


ne te ee ee eee 


en ae. 


ne ee 88 re ee ee 


ee me ee ee ee es ee 


| 


R. wv. Ely JJ., 
Ex p. Mann (1928), 45 T. L. R. 92. 

S11a. Should not act as solicitor for prosecution — 
At quarter sessions.|—It is highly undesirable 
that the clerk t» county justices, who have 
committed a prisoner for trial at quarter 
sessions, should act at quarter sessions as 

for the prosecution, 

sessions on proper materials come to the con- | 


&, if quarter 


ee ene as et 


orted into Canada whereon the duties 
Bad not been paid, contrary to Customs 
Act, 1927, 217. The warrant of 
commitment did not show that the 
value of tho goods wus under $200, & 
was, on that ground, attacked as bud 
on ite face, aa not showing jurisdiction 
in the eenvicting et. :--- eld: in not 
showippy such value to bo under $200 
the werrant cf eommitment did not 
fas] to show Ju edietion.— Me MANUEL, 
J1929) 1 DP. ig. de. G15 S.C. RR. 109; 
451 Can. Crim, Casa. 0%,-—CAN. 

697 vi. —- - ) kr mpm Me- 
DONALD (N. 8.) (1928), 54 Can. Crim, 
Cas. $0.---CAN. 


i. 


SUB-SECT. 3.— 


705 ii, ~---— Offence under 
Opium & Narcotic Drug Act, 6. 5A 


PART VIII. area 5, 


(2) (¢). J] —R. (WauGn) v. Wong MaH, ; 
66 1. lL. Re ! 


{1922] 1 W. W. RR. 675 
617; 36 Can. Criin, Cas. 
Alta. L. R. 363.—-CAN. 

712 fi. - ---.1 Ree Sitaw CN, 
(1929), 54 Can. Crim. Cag. 79.--CAN. 

p i. Felease on bail pending sentence -— 
Subsequent appearance on another charge 
— Right of magistrate to sentence for 
previous charge.|-- RR... WREDMARK 
(1928), 50 Can. Crim. Cas. 44.-—-CAN, 


sd. Substitution of new warrant — 
Term of imprisonment ertended—New 
warrant invalid.) Ite WHETON (N. 8.) 
(1926), 46 Can. Crim. Cus. 247.—CAN. 
se. Duplicate warrant—-Oriqginal war - 


rant lost or destroyer .|—- Re MO7ELLE 
(1028), 50 Can. Cris:. Cas. 44.---CAN, 


319; 17 


Y.) 


PART VIII. sy va 5, SUB-SECT. 3. 


(bh) iii. 
9724 ji, - ---.}-- Where & valid) war- 
‘rant of commitment, has been sub- 


stituted for an invalld one before the 
return of a writ of habeas corpus, an 
order for the prisoncer’s discharge will 
not be made.--Jt. ut. SCHWANRECK, H. 
t. DE LA GOHGENDIERRE, (1851) 3 
DLR. 7452 8 WoW. 2. oo.) CAN, 


ig | 


2 eo ete ee eee ts, 


clusion that he has done go, they are entitled, 
after prisoner has heen convicted, to take 
that conclusion into consideration in deciding 
whether they should order the costs of the 
prosecution to be paid out of the county fund 
under Costs in 
(c. 1H), a. 1—-R. oe. Muy J, Hag. MANN 
(1928), 03 J 
Jo. 861 3 27 


Criminal Cases Act, 1008 
. P46; 46 PR. 92; 72 Sol. 
1. G. Ro 25D. &, 


PART Vill. SECT. 5, SUB-SECT. 3.—- 
A. (v). 

ad ioe 

fencing un 


Validity. | -- After sen- 
aeenwed to elx montha’ 
Loprisoninent. tbe convieting moapgis- 
trate ordered that the warrant of 
commitment. be withheld for 24 hours, 
Within that die the aecused volun- 
tarily left the cicy but returned thereto 
about three inontis later, when sha 
was arrested upder sadd warrunt & 
linprisoned. She applied by was of 
habeas rorpure fov her release :- lield : 
the arrest & Jinprisoninent were law- 
ful; the order for the withholding of 
Lhe warrant wae beyond the miugels- 
trate’s power, he then being ftacctus 
affieta, & tt no way atfected the 
xentenea-- Hoa. Scorr (Man), LEg2n} 
SOW. W.OR. 7030 52 Can. Crim. Cas, 
13%. ~CAN. 

sf. féuns from date of arrest Not 
date of coni'etion | ~he Wma (ON. S,) 
(1089), 52 Can. Crim, Cas. 03. --CAN, 


PART VIII. ert 5, SUB-SECT. 3.-— 
« (0). 


suspend sentence — 


Power to f 
under Criminal 


Summary conviction. : 
Code, Part XVJ—R. on. BROWNLER, 
(1927) 4 D. L. R. 703, 48% Can. Crim, 
Cas, 218; 61 0, L. HH. 25,~CAN, 


PART VIII. SECT. 5, SUB-SECT. 4. 

aa ji. -—— Under Liquor Act.! - Un 
iInaking a conviction under LJquor Act, 
1925, 1924-25, «. $3, a Justice of the 
peace has no authority to order that 
the costs be pald to him, & such a 
provision in the conviction cannot be 
treated nao a nullity on an appln. for 
habeas corgus.-- REX v. TAgtOK, [1928] 
1 W. W. FR. 588; 50 Can. Crim. 
348: 2% Susk. L. R. 47.---CAN, 

sp. Right of magistrate to fee—-Dro- 
ings under Criminal Code, Part 
XVIJS—it. ov. = SERVETNYK  (Sask.) 
(1926), 45 Can. Crim. Cas, 280.~-—CAN. 


PART IX, SECT. 9, SUB-SECT. 3.--M. 
Rh. oo.) | SWITZKI, 
79 ; Pe hale C. 4). 
i. e 


BE. 


wimme ey Jem 


Sq. me eee eee oe ~. ‘ 
(1930) 2 W. W. 4 
B42; 248. 0. fh. 58 


Cases 890—1015. 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


Part Xl.—Quarter or General Sessions. 


890. Add. Annolation :—Refd. Stoke Newington 


Borough Council 
de Ju. Qh. 650. 


v. Richards (1929), 45 


891. 


Add. Annotation :—Refd. Stoke Newington 
Borough Council v. Richards, [1930] 1 K. B. 


222. 


Part Xll.—durisdiction of Quarter Sessions. 


958a. —--- Under Levy of Fines Act, 1822 (c. 46).] 


—By above Act the ct. of quarter sessions 
are empowered to discharge a_ forfeited 
recognisance in those cases only where the 
party has been committed to gaol. or has 
given security to appear at the sessions, &, 
therefore, where a party, whose recognisance 
had become forfeited for not appearing to 
an indictment, & against whom process had 
issued, paid to the sheriff the sum mentioned 
in the recognisance, in order to prevent 
a sale of his goods, & the justices at sessions 
afterwards by an order mitigated the. 
recognisance to a small sum, & directed the 
sheriff to discharge the residue from the 
recognisance :-—Held : such order was void, 
& the party was not entitled to recover from 
the sheriff the sum which the justices had 
ordered to be discharged.--IIAYNES — v. 
HayTon (1827), 7B. & C. 293; 5 Man. & Ry. 
IK. B. 807,n.; 5 Tan J. OO. S. M. GC. 1386; 
108 BF. Wt. 7835 subscquent proceedings, 6 
lad). O; SB. Wa Be 231. 


perry | 


Annotations :—-Distd. Harper v. Hayton (1829), 8 I. J. 0. S. 
Hiding of Yorkshire (1837), 7 Ad. & ISL 583: 


120. Expld. & Distd. #e Thornton, R. rc. West 


858b. —--—— ------.J--Above Act empowers the ct. 


of quarter sessions to discharge a forfeited 


recognisance in cases where the sheriff has | 


levied part of the amount, & the party has 
been committed to prison for the remainder ; 
& if, in such a case, the sessions discharge 
the reeognisance while the money so levied 
in part is in the hands of the sheriff, he must 
refund it to the party.— HARPER v. LTAYTON 
(1820), 5 Man. & Ry. WK. 2B. 305; 38 Man. & 
Ry. M.C.18; 81.3. 0.8. M,C. 129. 


958c, —-—— ---——.]---Where a party bound in recog- 


nisance to keep the peace is subsequently con- 
victed at petty sessions of an assault, & the 
conviction is returned to the quarter sessions, 
the justices there are not authorised, under 
above Act, to order an estreat of the recognis- 
ance; but the proceeding for that purpose 
must be by scire facias, as before the statute. 
—hR. ov. West Ripping oF YorRKSNIRE 
Justices, Re THORNTON (1837), 7 Ad. & El. 
5383; 2 Nev. & P. IW. B. 457; Nev. & P.M. C. 
385; Li2 E.R. 590; sub nom. R. vu. Wrst 





958d. 


FY 


991. 


eee nen ee te cele ee ec a reeens 


991a. .- 


RIDING OF YORKSHIRE JUSTICES, 
THORNTON, 7 Il. J. M. Cc. 9. 


Ex p. 


Annotation :—Distd. R. v. Ely Justices (1855), 5 E. & B. 
489. 


eee 








A party who had applied for 
a beer licence, under 9 Geo. 4, c. 61, which 
was refused, appealed against the refusal 
to the Oct. quarter sessions, & entered into 
a reecognisance to try the appeal, abide the 
judgment of the ect., & pay such costs as the 
ct. might award. The appeal was dismissed ; 
& the ct. ordered applt. to pay costs to resp., 
‘ forthwith.”? A blank was left in the order, 
as to the sums, which the clerk of the peace 
had not time to fix before the sessions 
adjourned. The sessions adjourned to the 
next November. Before the adjournment 
day, the clerk of the peace fixed the costs, 
& filled up the order. After the adjourned 
sessions had terminated, but before the next 
sessions, which were held on the next Jan., 
payment was demanded of applt., who did 
not pay. On affidavit of this, the sessions 
holden in Jan. estreated the recognisance :—- 
Held: the sessions had power to estreat the 
recognisance, & that process might be taken 
upon it under above Act.—R. vu. ELY JUSTICES 
(1855), 5 Bh. & B. 480; 251.5. M.C. 1; 26 
L. T. O.S. 57; 20 J. P. 116; 1 Jur. N.S. 
1017; 4W. R. 5; 119 1. R. 668. 


‘] 


BED Dg Refd. Rawnsley ». Hutchinson (1871), L. R. 


Add. -Unnotation :---Folld. R. v. Judge, Lie p. 
Isle of Ely Justices (1931), 100 Tn J. WK. . 


Oo, 


wo eee eee eg ]-Though disobedi- 
ence toa Crown Office subpoena is contempt 
of the Iligh Ct., disobedience to a subpoena 
from quarter sessions is not.-—R. v, JUDGE, 
Ee p. isu or hy Jusrices, [1931] 2 K. B. 
442; 100 L. J. W. B. 850; 144 L. T. 647 ; 
95 J. PL97; 47 1 R. 2635; 75 Sol. Jo. 120; 
20. G. R. dis, D.C. 


1002a. Power to reduce charges—-To found juris- 


diction.]—Charges of suflicient gravity should 
not be reduced merely to found the juris- 
diction of petty or quarter sessions, but 


should be committed to assizes.—R. v. 
BENNETY (1925), 20 Cr. App. Rep. 183, 


CM.C. A. 


a 


Part XII1——-Appeals from Courts of Summary Jurisdiction. 


eo 


LEY, OK. & B, 218; 25 L. J. M. CL. 107; 


SN. A A eh a Ren pn NE a NE Se ORR ee nee RE Se a 


PART XIII. SECT. 1, SUB-SECT. 2.—A. 


1015. Add. Citations :--sub nom. Harrve v. Bay- | 
9: 


Jur. N.S. 882; 119 B. R. 845; sub nom. 
hi. uv. HARROsS, £ W. R. 461. 








i i. —--~.J]—R. rv, Pocock, R. v. ELLIson (Ont.), [1927] 4. D. L. R. 1121; 49 Can. Crim. Cas. 95.—CAN. 
16 


1100. Add. Citation :-—2 B, R. A. 1135. 


1170. Add. Annotations :—Refd. R. v. Edmonton | 


1175a. ae ils 


Income Tax Comrs., Ex p. Thompson, [1929] 
1 K. B, 220; R. v. Newport (Salop) Justices, 
Ex p. Wright, [1929] 2 Kk. B. 416. 


a an information for a 
criminal offence has been dismissed by a 
ct. of summary jurisdiction, that ct. has 
jurisdiction, on the application of the 
unsuccessful prosecutor, to state a case on 
a question of law, & in the event of its refusal 
the High Ct. has jurisdiction to compel it 
to do so.— kh. v. Newport (SALOP) JUSTICES, 
Itz p. WRIGHT, [1929] 2 Ik. B. 416: 98 LL. J. 
K. B. 555; 141 I. T. 5633 908 J. PL 179; 
45 T. 1. R. 477; 78 Sol. Jo. S845 271. G2 R. 
518; 28 Cox, C. C. 658, JD. C. 





1176. Add. Annotation :—As ito (2) Refd. R. »v. 


Newport (Salop) Justices, Ka p. Wright, 
[1929] 2 1k. B. 416. 


1215. Add. Annotation :--Apld. R. v. Edmonton 


1219. Add. Citations -—96 JT.. J. K. 


1229. Add. Citations : [1027] 1 K. B. 815; 


Income Tax Comrs., Ex p. Thompson, [1929] 
1K. B. 220. 

B. 495 28 
ox, ©. C. 261. 

Ade V6 
I. J. KB. U5; 915. P14: 25 LG. RR. 
353 affd., (1927) 1K. B. 858; 961. 0K. iB. 
383 3 137. T2103 91. P2645 48 TTR. 


Vol. XXXIII.—.Magistrates. Cases 1100—-1811. 


ee cee em ne a ee 


3263; 71 Sol. Jo. 293; 25 1. G. BR. 188, CL A, | 


Add. Annotation :—Distd. Lawrence v. Martin, 
[1928] 2 K. B. 454. 


1229a. Appeal by clerk of urban district council. -- 


Recognisance entered into by = clerk — 
Validity.|—On the application of a clevk of 
an urban district council fora case to be srated 


for the opinion of the fHligh Ct., the ciawh | 


himself entered into the recognisance con: — 


ditioned to prosecute the appeal, rendered 
necessary by Summary Jurisdiction Act, 
1857 (c. 43),8.3. Ona preliminary objection 


1236. Add. Annotation : 


1236a. 


4311. Add. Annotation: ~-Apid. Rev. 


at’ the hearing of the appeal, that the 
recognisance should have been entered into 
by the clerk on behalf of the council, so as to 
render their goods liable, for the reason 
that the council had by resolution authorised 
the clerk to lay the original information &, 
if unsuceessful, to carry the proceedings 
further, & that the clerk ‘duly authorised ” 
had sworn the information, & entered into 
the recognisance “Sas principal? :--—-/teld ¢ 
the recognisance was good, in that in fact the 
clerk as informant was applt., being ati 
liberty by virtue of Publie Tlealth Act, E875 
(e. 5d), 8. 250 to institute & carry on any 
proceedings which the loeal authority was 
authorised to institute, & the above words 
of authorisation were surplusage.- - LAWRENCE 
® MARTIN, [PV2S] 26. BB. d4dd ss OT LKB. 
7075 TRO WAT S783 ODI. Pts 44 Tn RR. 
O21; 261. GQ. Rn. 454. 

Distd. Marsland v. ‘Tag- 
gart, [PN2s8] 2 Ww. Be aay, 

- Death of one justice 
surviving justices.|- A complaint was heard 
by three justices, who unanimously dis- 
hissed if, but agreed to state a case for the 
opinton of the High Ct. Before the case 
Was stated one of Che justices died, & the case 
Was signed by the steviving two justices 
only: Meld: asthe otdication of the justice 
to sien the case was created by law & not by 
voluntary contract, Aas dis faitare to fulfil 
thal obligation was due ti his death & not 
fo any spontaneous cet oan his part. the 
Crown had jurisdiction te proceed with the 
mutter. -MARS LAND «o. TPacGartbr, [Pes] 2 


Signature by 


KO. AAT OF dA dD. IN. db as7 yy PnP. 
923; 92 3. Po diss ad ood. bho: 2b 


1. GR. 8773 28 Cox, OL old, Dp ©. 


Newnort 





PART XIII. SECT. 1, SUB-SECT. 4.—-G. ) from its receipt as 


st. Request for jury—Discretion to 
drant or refusc—-36 Vict. c. 58, 8s. 2.) -- 
Rt. uv. WASHINGTON (1881), 46 U. C. i. 
221.—CAN. 


PART XU. SECT. 2, SUB-SECT. 2. --- 
: ). 


eee 


1173 ii. Where complainant 
failed to appear.) —The right of appeal 
given by Criminal Code, s. 749, against 
the dismissal of an information or 
complaint does not exist when the 
dismissal is due to the complainants 
or informant’s failure to appear.— 
GHITTERMAN v. Rawr, [1928] 2 
WwW. W. RR. 631; 50 Can. Crim. Cas. 
282.— CAN. 


PART XIII. sac a SUB-SECT. 4. — 
- (a). 


sw. Annexation giring reusons for 
decision—Whether authorised.}-- Held: 


an annexation should not be made to ! 


a stated case giving reasons for the 
decision brought under review, there 
being no warrant for such an annexa- 


tion in Summary Jurisdiction (Secot- | 


land) Act, = 1908.—CocKBURN __. 
Gorpon, (1928] S. C. (J.) $7.--SCOT. 


PART XIII, Shee 2, SUB-SECT. 4.- - 
- (a). 

c i. Criminal Code, 8. Thl-—Strict 
complianee therewith—Neerssity Jor.} 
—In the absence of rules of ct. pro- 
viding otherwise, the time for serving 
& filing a case stated under sect. 761 
of the Criminal Code is threo days 


ater ne ne DG SR ere Oe tne me ee renee - 


, 
i 


| 
| 
| 


provided 
76) (5) 2), & where 
werve: & file the ease within those three 
ava & it was not scrved or filed within 
bear the ease.  ff.oa. deoMeyve, pod 2 
WAV. fie oak: 

Man. 1. 


Pods. CAN. 


if Was possible tao: 


i ‘yinn Cas. 3h2 5 635 O18 Tbe. 
that titne the et. bas ne juridietion to, 


(Salop) Justices, fir op. Weight, (1929) 2 
oe oe 
by oseet. ° TSBIELE, PIOvayp boda da ne. S225 50 


Can. Crim, Cas. 8b y 62 08 Ba 1. aa; 
affd., IIYZO! 2 dD. bE. ne Ga25 ob Can, 
CAN, 


gy. To set aside judgment — irrelecant 


' considerations tatraduced by magistrate 


nt Cuo. CL. 68 Go: 3g: 


PART XIII. SECT. 2, SUB-SECT.6. A. | 


1294 ii. Under levcise -tel 
Vyuatutharised infercention of justice, | 
A Justice of the peace having intervened 
in @ proseeution under Excise Act by 
assuining to adjourn tbe trlal on the 
non-appeurance of the police mais: 


i trate before whem the information was 


Jaid & who had issued @ sainmonk to 
deft. to appear before bint a@ conviction 


made on the adjourned date of trial : 
by another police magistrate, before | 
whom deft. refused to plead & tu whose 


jurisdiction he objected, was quashed, 


since said intervertion was in direct | 


Violation of sect. 
Jt. 2. PYKE, [1928S] 2 WoW. Et. 590; 
49 Can. Crim. Cas. P86; 25 Alia. L. KK. 
$41..--CAN, 


sx. 70 inquire aato authority & juris 


! diction. of inayistrate---do as to manner 


tin whith authority exercised.) -- Upon a 
motion to quash an infortnation & 
procecdings taken before a 
magistrate or justice of tle ( 
the ct. ray inquire as te Lo: anthority 
& jurisdiction, & a8 to whe ler bis 
powers & authosity were cxcresed ip 
such a manner & in such place or places 
as to bring bin acts within tds juris- 
diction territorial & otherwlse.-—K. v. 
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34 of sald i 
[34 5 auld Ac CAN. 


No opportunity given to applicant to 
ecplaing, Bouwniie, MABONDO (1928), 
WON. I. 8.62. S. AR. 


PART XIV. SECT. 2, .UB-SECT. 6. --C. 
1301 vi. ~ yp dk. 8. COWBKLE (E928), 
50 Cun. Crit. Cas. Sat. CAN. 
1301 vii, ~~ -.J- 1. 9. Wiuorns 
ya24), 50 Can. Crinn. Cas. 193.-- CAN, 
41301 vill. —-- .J° Room Hann. [1929] 
Py. go. 0.319; 60 Cam. Crim, Cus. S19. 
-- CAN. 
730% ix. ©) -.]) ANSON © PARKER, 
T1O2K) NL AT. RR. 400. NZ. 


PAR1 XIN. SECT. 2, SUB-SECT. 6. --D. 
1302 vi. - - .J- Ro. ov. Bomrtnrer 
(NS. (1028), 00 Can. Crim, Cas. 186. -- 


.|)- SUEMEBRLANDD ov, 


k i. - 
Syacn, (LOYS] S.C. OS.) 40.--SCOT. 


police — 
mae, | 


| 
| 


PART XII. SECT. 2, SUB-SECT. 8.—A. 

az. Liability of Justice Refusal to 
daclude material faris in ceuse slated.) — 
the refunu of wa justice of peace to 
Inelude ig tt stated case Important 
facts & points found or raised before 
hin: beld te be arbitrary & unreason- 
able, &, therefore, he was beld Hallo 


| for the costs of an application to the ct, 


on behalf of the prosecution to require 
him to do so, although before the 


Cases 1976—1898a, ENa@uisH AND Emprre Digest SupPpLEMENT. 


1876. Add. Annotation :—Consd. HK. v. London 
p. Entertainments Pro- 
tection Assocn., Ltd., [1931] 2 K. B. 215. 


1898a. ——~.]|—-Mandamus will issue to justices 


ae eaitneeaneaten and adie aman eieet ainaten ten ataa tae 


County Council, Fx 








application came on for hearing 4 
further case was stated by the justice 
which covered the ground as requested 
by the appct.—R. ez rel. DONALD »v. 
THOMPSON (Sask.), [1929] 2 W. W. R. 


PART XIII. SECT. 3, SUB-SECT. 3.-—- 
A. (b) i. 


1850 iv. - -- .J--An appeal was 
token from a swumMary conviction on 
the ground that the conviction was 
bad ju that the costs dirceted to be 
paid by the accused were not fixed & 
that the person to whom they were to 
be paid was not named. After hearing 
argument on cach side of that question, 
the county ct. judge quashed the con- 
viction for said reasons. Thereafter 
an order of mundamus was obtained 
directing the county ct. judge to hear 
& determine the appeal on the merits 
notwithstanding any defect in the 
conviction. From that order the 
accused appealed :—Held; tho appeal 
should be alowed without costs & the 
order of mandunus vacated.—R. ». 
STUBBA, He Gross, [1930] 2 W. W. RR. 
219; sub nom. He Gross, 4 D. L. KK. 
200; 63 Cau. C. C. 384; 39 Man. 
L. KR. 1; revay., (19380) 3 DD. L. RR. 404; 
HN W.T. 902; 63 Can. C. CG. 175.— 


PART XIII. SECT. 3, SUB-SECT. 3. - 
A. (b) ii, 


1380 i. Juriadiction declined.) -- A 
mandamus goes where & person having 
w jurisdiction to exercise declines to 
exercise it; bocauge of his decision on a 
preliminary question which does not 
go to the inerits of the case as regards 
cither the facts or the law. On tho 
oponing of an appeal from a conviction 
by a magistrate for a breach of sect. 
176 (¢) of the Mxcise Act, uapplt. 
objected that the Crown had not filed 
in the et. appealed to a transcript of 
the evidence taken in the police ct., 
& had made ne attempt to order that 
it showd be so filed. The county ct. 
Judge adjourned the hearing of the 
wppeal & ordered the Crown to file the 
depositions ; the Crown having tailed 
to do so, he allowed the appeal & 
1 Nea a the conviction. The Crown 
then applied for a mandanus com- 
nanding the judge to enter con- 
finuances of the appeal, hear the 
Gharge & the witnesses ou whieh the 
conviction was made, & make a 
decisjon thereon :-- Zelda: the aman- 
damus asked for should be grantod.-— 
R. ov. POCcHREBNY, [1930] 1 W. W. Tt. 
130; affd., (1880) 1 W. W. TR. 688 ; 
a3 Can, C. GC. 1635 38 Man. L. R. ogn. 


Lemennd 
® 


PART XIII. SECT. 3, SUB-SECT. 3.— 


sa. Z'o make order for detention of sus- 
pected person-~--Order refused on grounds 
unsustaineble in law-—Offer to atate 
case. J—-Where an appln, has been made 
to a district justice for an order under 
Public Safety Act, 1927 (No. 31 of 
1927), s. 16 (2), for the detention of a 
person suspected of an offence under 
the Act, & the district Justice refuses 
to make the order on grounds unsus- 
tainable in law, mandamus lies, not- 
withstanding that the district justice 
has offered to state a case for the na 
Ct., a case stated not being eq y 
convenient & effective in the circum- 
stances.—A.-G. v. M'BRIDE, [1928] 
I. R. 451.—IR. 


PART XIII. SECT. 4. 


1(p. 429) i, Irregularity in trial 
_ a request of appellant. }— Where on 





2 
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a irregularity in the course of a 
trial, viz., in the taking of a view by 
the magistrate, had been brought 


about at the express request of appit. 
he was held to have no just ground of 
complaint.—KR. v, Cox, [1929] 2 
D. L. R. 785; 1 W. W. RR. 542; 51 
ean Crim. Cas. 203 ’ 41 B. Cc; hi. 9 ,— 


bb (p. 430) i. —-—-.}+—-Justices of the 
peace & police magistrates cannot. give 
themselves jurisdiction by crroncuusly 
& capriciously deciding preliminary 
points contrary to all evidence. 
Children’s Protection Act, R. S. N. B., 
1927, defines a child as a ‘ boy or 
girl actually or apparently undcr 
sixtecn years of ago.”” Where the only 
evidence of tho aye of a girl before gy 
police magistrate was a statement by 
the girl herself that she did not know 
her age, but thought she was sixteen : 
—Held: the police magistrate acted 
without jurisdiction in iinding that 
she was a child under sixteen years of 
age, & his order: & all proceedings 
before him were quushed.——R. v. 
LIMERICK, Er pn. QUEENS COUNTY 
(1928), 54 N. B. R. 467.-~-CAN. 

bb (p. 430) ii. —-— Jurisdiction in 
Jact existing— Magistrate nisdescribing 
himeelf.)-—-R. oe.) MunraNna, RR. ot, 
caceee (1930), 54 Can. C. C. 118.--- 





bh (p. 430) i. Probability of 
prejudice. }— Where a legal practitioner, 
having no direct interest in a local ct. 
action, on the norning on which judg- 
nent in the action was to be delivered, 
discussed the action with one of the 
Justices who heard the action, & made 
certain statemeuts calculated to pre- 
Judice hin against one of the parties :— 
Held: an order in the nature of a writ 
of certtorari showd be granted removing 
the hearing of the action into the 
Supreme Ct.—-BURKE v. STAEHR, fe 
ADELAIDE LOCAL COURT ACTION (1927), 
£.A.5S. R. 180.--AUS, 


hh (p. 430) fi. —-—,J—Hr p. 
BoOKHNER (N. 8.) (1929), 52 Can. Crim. 
Cas. 412; (19380) 1 DD. L. RR. 662.--- 
CAN. 


kk (p. 430) i. Suffictency of 
record— Not clear whether accused ques- 
tioned as to having defence.}—R. v. 
McGann (N.S.), (1930) 1 Do. L. RR. 961 ; 
IM. 2. a. 855 52 Cun. Crim. Cas. 397. 








Failure to hear 

HLRENO, FIT- 
W. 
9; 23 


kk (p. 430) fi. 
cnee.}--- FITCHITT vv. 





ev 

CHITT v. SOBECK, [1929) 1 W. 
737; 51 Can. Crim. Cas. 22 
. L. R. 622.—CAN. 


kk (p. 430) iii, ------ Witness iwm- 
properly aworn.j—-R. ov. CUMMINSKEY 
(1930), 54 Can. CG. C. 306.—-CAN. 

h (p. 431) 4. absence of furis- 
diction. }—'I'he ‘* Nat’ Bell’? case does 
not have the effect of oi dairy an 
appet. for hubeas corpus witb certiorari 
in ald from proving dehors the record 





that the magistrate had no jurisdiction 
tu convict bhim.—Rh. »v. HENDERSON 
C.), (1929) 4 D. L. R. 084; 2 


B. 
W. W. R. 209; 52 Can. Crim. Cas. 82. 
~—CAN, 


h °- 431) ii. -}--While Rex v. 
Nat Bell Liquors, Ltd., holds that, if 
the jurisdiction of the magistrate is 
conceded, then the formal] conviction 
is conclusive & excludes from con- 
sideration on certivrari the sufliciency 
of the evidence supporting the con- 
viction as to the facta alleged therein, 
doug the decision does not go so far as 

o prevent the receipt of extrinsic 
to show that an accused 
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evidence 


who have refused to hear an application 
under Small Tenements Recovery Act, 1838 
(c. 74), because they have adopted a general 
practice not to hear such cases on the ground 
that the county ct. is a more suitable tribunal. 


eee A bt SRE A TON a 


person pleading not iity in a ct. 
with limited territorial jurisdiction 
was deprived of the right to have it 
established in the course of the evidence 
as 4 condition precedent to the 
exercise of the jurisdiction that the 
charge was one triable in the ct. pur- 
porting to deal with {t.—R. v. GUSTAF- 
SON (B. C.), [1929] 3 W. W. R. 209; 52 
Can. Crim. Cas. 151.—CAN. 


h (p. 431) iii, ——-.-—Two orders 
were made by police magistrates 
directing confiscation of certain parcels 
of intoxicating Hquor which h been 
seized by liquor inspectors for alleged 
contravention of the Liquor Control] 
Act. Upon motion to quash the 
orders :— Held: the judge had no 
jurisdiction to inquire whether there 
was evidence to support the orders or 
whether the magistrates had mis- 
directed themselves in considcring the 
evidence.—-f?e WINDSOR TERMINAL 
WAREHOUSE & TRANSPORT Co., LTD., 
[1929] 3 D. L. R. 926; 52 Can. Crim. 
Cas. 38; 63 O. L. R. 630.—CAN. 


h (p. 431) iv. .}-—-In re COLLEGE 
OF PHYSICIANS & SURGEONS & MAHOOD, 
(1929) 4 D. L._R. 123; 2 WwW. W. R. 
461; 24 Alta. L. R. 219.—CAN. 


h (p. 431) v. -While Rex 
v. Nat Bell Liquors, Ltd., (1922) 2 
W. W. ik. 30, holds that, if the juris- 
diction of the magistrate is conceded, 
then the formal conviction is con- 
slusive & excludes from consideration 
on certiorari the sufficiency of the 
evidence supporting the conviction as 
to the facts alleged therein, yet the 
decision does not go so far as to prevent 
the receipt of extrinsic evidence to 
show that an accused person pleading 
not eat in a ct. with limited terri- 
torial jurisdiction was deprived of the 
right to have it established in the 
course of the evidence as a condition 
precedent to the exercise of the juris- 
diction that the charge was one triable 
in the ct. purporting to deal with it.— 
Nt. vw. GUSTAFSON (15. C.), [1929] 3 
W. W. RR. 209; 52 Can. Crim. Cas. 








151.—CAN. 
h (p. 431) vi. ---—- Zuo courts below 
reaching opposite verdicts. |—N. 


. 
SPEAKS, [1931] 3 D. L. R. 790.— CAN. 


k (p- 431) i. Reference to re- 
pealed Act—Offence in fact cominitted.] 
—-Where a conviction is attacked on 
certiorari on the ground that the Act 
referred to therein & on which it pur- 
ports to be based had been repealed 
at the tine when the offence was 
alleged to have been committed, then 
sect. 1124 of the Criminal Code requires 
the judge who hears the application 
to peruse the depositions & determine 
the guilt of the accused, & if he is 
satistied that the offence actually 
alleged in the conviction has been 
committed or if the depositions show 
that an offence of the nature deseribed 
in the conviction has been committed, 
the conviction should pot be held 
invalid. Sect. 1124 should not be 
applicd, however, wnless the judge is 
satisfied of the guilt of the accused 
beyond a reasonable doubt.—R. ¢ 





Loo YIP YEN, [1930] 1 W. W. R. 351; 
53 Can. C. C. ; 42 B.C. R. 877. 
CAN. 

nn (p. 431) i. —-—~- Order for main- 


tenance— Attack on original commit 

order. }—Where the judge of a Juvenile 
Ct. has admitted aa evidence a com- 
rmittal order made under Child Welfare 
Act & regular on its face, & has used 
that order as the basis for mak a 
maintenance order net a m - 
pality & the municipality has not 


—R. v. Kent JJ., Ex p. 'TRmeLow (1927), 137 | 1409. | ‘. ae 
L. T. 25; 913.P.38: 437. L AG aan te . Add. Annotation :—Retd. 


L. G. R. 120, D. C. 





availed itself of ita right of appeal, the 
Ct. of Appeal should not allow an 
attack to be made on the origina) 
order on &@ motion to quash the subse- 

uent order as made witbont juris- 
diction.— RURAL MUNICIPALITY oF 
COLDWELL v. CHILDREN’s AID SOCIETY 
OF St, ADELARD, [1929] 1 Dd. Ll. h, 
909; 1 W. W. R. 333; 51 Can. Crin. 
Cas. 180; 38 Man. L. R. 31.—CAN. 


nn (p. 431) ti. ---— Failure to hear 
cvidence— Nature of eridence need nat 
be disclosed.J—YORKE ov. MictTas, 
(1930) 2 W. W. RR. 62: sub nom. Rev. 
Mircnas, 53 Can. C. C. 2505 84S. 1. 2. 
411.—-CAN. 


ddd (p. 431) i. ~~~ .J—Before a 
judge can substitute 4 conviction for a 
magistrate’s conviction which on being 
removed on certiorari he holds to be 
invalid he must be satisficd beyond a 
reasonable doubt & from a perusal of 
the deposition as his only guide that 
the accused has been guilty of un 
offence of the nuture described in the 
invalid conviction. Where he is not 
so satisfied the conviction aust he 
quashed ; there is no pr vision in the 
Code warranting the rotting of the 
case to the magistrate for rchearing.— 
RK. ex rel. ARNOLD v, WESTRKRLAND 
(Alta.), [1929] 3 W. W. RR. 408; 52 
Can, Crim. Cas. 127.—CAN. 


ddd (p. 431) ii, ------. | Tee. Ghovisn 
(1930), 58 Cun. C. C. 222. CAN, 

sc. Order for return of denositions. }-- 
Where a magistrate causes depositions 
to be taken by a stenographer, ap- 
pointed by himself pursuant to the 
authority given him by sect. 37 of 
Summary Convictions Act, R.S. B.C, 
1924, & the depositions are ordered 
to be returned on certiorari, the 
depositions or transcripts must be 
deemed to be in the custody or power 
of the magistrate.—H. vr. Wong Yor« 
(B. C.), (1929) 3 W. W. RR. 1993 52 
Can. Crim. Cas. 1963) revsd., [1930] 1 
W. W. OR. 3883; 2 DL. i. 55230 55 
Can. C. C. 68 5) sub nom. dic JONNSYON, 
428. C. 1. 246.---CAN, 


sd. Firfension of time for] Be. 
Brown, (1931) 3 D. L. i. 205.-- CAN. 


PART XIII. SECT. 7. 


f (p. 432) i. ——- To first sittings in 
county where conviction took nplace.}-— 
R. v. FRABER, [1928] 1 D. L. RB. 803; 
49 Can. Crim. Cas. 189.—CAN. 


kk (p. 432) i. ---— J'o what sittings ! 
applicable. |}—W here notiee of an appeal | 


governed by seet. 750 of the Criminal 
Code is duly given for the proper 
sittings of the et., the ct. bas juris- 


diction to enter & hear the appeal) at | 


any time during the sittings, & if it. is 


hot entered or heard at that sittings | 
the ct., is without jurisdiction to con- | 


sider it at a subsequont sittings. 1. 
tr. Rekusu, [1930] 1 W. W. hi. 669 ; 
a3 Can. CG. C. 1993 24 Alta. LE. 2. 43d. 
---CAN. 


eee (p. 432) i, —--- - wt fter payment of | 


Jine—What anounts to payment.j—-Ou 
an appeal under Summary Convictions 
Act, R. S. B. C., 1924, from a con- 


viction for a violation of Motor Vehicle | 
Act, under which @ fine was imposed ; ; 


~—IHeld: on the facts the amount which 
had been paid by the accused following 
his conviction had been paid, under 
the alternative method mentioned in 
sect. 78 (c) of the former Act, as @ 


i eenetetenmteeesteecet nd ee 


Vol. XXXIII.—Magistrates. Cases 1898a—1400, 


sie eee 


deposit of a sum suflicient to cover 
the sum adjudged to be paid together 
with the further suin which the justice 
deemed sufficient to cover the costs of 
the appeal; &, therefore, the objection 
that sinco applt. had paid the fine 
imposed the ct. was without juris- 
diction to hear the appeal should be 
overruled.—- RR. or. TALBOT. [1930] 3 
W ~ W.R. 2993 affd., {L931} 3 DOL, RR. 
676; 1 W. W. hi. 66u.-- CAN, 

2, 000 (p. 432) fi, - © - Mrom decision of 
judge in chambers on case stated.) Ry 
tv. BARR (1930), 5€ Can. CL 4 B72.--- 
CAN. 


te eee oe 


hhh (p. 432) i. ——-~ -—-~—- Findings of 
fact.) — R. v. BELLMAN (Ont.) (1925), 
45 Can. Crim. Cas. 144.-- -CAN. 


bbh (p. 432) fi. ——— Where conviction 
within fourteen days of next sitting of 
appeal court.}---R. v. NORMAN (1923), 
49 Can. Crim. Cas. 405. ~-CAN., 


hhh (p. 432) fii. ——-- ---.) - Re ov, 
Morris (1924), 49 Can. Crim. Cas, 
389.—CAN. 

hhh (p. 432) Iv. —- + ees] Re, 
bat tod (1928), 49 Can. Crim. Cas. 401. 


_— 


bhh (p. 432) v. -—--- Lrtension of — 
After expiration of fired period.) - RR. 
v. BOUTILIER (1928), 50 Can. Crim. Cus. 
186.—-CAN. 

sv. Who may anneal-—Under Crim- 
inal Cude, 8. 749.) ---h. v. Hicks, (1926) 
1 W. W. R. 182: 46 Can. Crim. Cas. 
; 37 B.C. R. 280.---CAN. 


avaa i. To nearest court—Uow 
nearest court ascertained.)|-- R. v. Horr 
(1925), 48 Can. Crim. Cas. 40; 
ope R.50l; (1926) 1 W. W. RR. 47.-— 





aaaai., O., Rot. CANADIAN ROBERYE 
DOLLAR Co., rh. (1926), 37 B.C. lt. 
264.—CAN. 


dddd@ i. ——~ —--~ 1—R. ov. MclLat- 
CHBEY, xp. StiwattT (N.B.), (1926) 2 
Dp. L. R. 334; 45 Can. Crim. Cua, 
243.—CAN, 

dddd ii. --.- -- Vo power to set 
aside own decision, We tv. MARTI 
NELDO, [Esdt ft DD. be i. oko. CAN, 


Nearest lo place 
where cause of action arose Proof of 
nearness. joo Re re AAR & NEWELL, 
{LMst] ZW. W. a. Los. CAN. 


p (p. 433) i. -——- Nature of --Whether 
trial de novo. J—-K. v. LAURLENTE, [1928] 
3W.W. k. 265... CAN, 


p (p. 433) ii. -- —-- Duly of court. To 
consider firelings of nurgistrate,j-- i. 1 
AULENBACH (N, 3.) (1929), 52 Can. 
Crim, Cas, 374, --CAN. 

pp. 438) HE > 
1900 ON. SL). 4b 
(19350), 63 Can. a. 
402.--CAN. 

bb (p. 433) bo -—~ Jurisdiction, -- 
On an appeal from a summary con- 


O (p. $335) i. - 


No right to pucy 
Rior, Lawhisek 
PM. at. 


172: 
a3. 


i vietion under Criminal Code it is coin- 
| pHanee with the conditions of appeal, 


& not proof of such compliance, tuat 
gives jurisdiction to the district ct. 


! to hear the appeal; therefore, so long 


as the case ia properly kept alive by 
adjeurnments suid proof may be made 
at any time, &, therenpon the et. will 
be justified In exercising the habe 
diction thus shown to exiet.— UL. 
HOLAYCHUE (Alta.), [11929] 1 DOE 
706; 1 W. W. at. 278; $1 Can. Crim, 
Cas. 98.--CAN. 
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| 


R. «. London 


County Council, Ex p». Entertainments Pro- 
tection Assocn., Ltd., [1931] 2 K. B. 215. 


cme ee Te ee ee ae ee ee: eee cee RE REIT EE rT ae * 


@o (pp. 493) fo ee  Over seme 
tenee.J—-TR. t. SKLBO, [1931] 1 W. W. RR. 
207.---CAN, 

ee (p. 133) fi. de to de- 
positions taken before magistrate. RR. 
t CROIKBHANKS (1930), 53 Can. C. C. 
184; 1M. BP. 2. 394.--CAN, 


gg (p. 433) i, ——~- ——--.}-On an 
appeal from « conviction founded on 
an alleged plea of guilty, {t Is open to 
accused to raige the point that he did 
not, in the true legal sense, plead 
xuilty to the fnformation or complaint 
preferred against him, sinee he did not 
understand the nature of the chargo & 
pleaded guilty in ignorance.:--R, 
OLNEY (18. C.), (1926) 4 D. 1. &. 869 ; 
[1926] 3 W. W. RR. 273; 46 Can. Crim. 
Cans. 106.--UAN. 


BE Cp. Ask) dhe ~~ ele Rea 
GAPSKY, [Ir] 2oW. We me Ata. - 
CAN. 

Ege (yy. 153) iii. —---- Diserction of judge 


fo allow tetthdrawal of plea.}- warp. 
STANTON (TY28), 28S. RNS. 1. 5163 
4) N.S. RW. N, 118.-—-AUS. 


bh (p. hood - Tn favour of 
Cromud Rye Gites, (PUseays dn Oi. 0. 
273; 03 Chan, CL . 2gie. CAN. 


bbb (p. (63) i. - ) Right of Crown 
la estreal bail bond.| - On an upplica- 
tion Co cesteent ou ddd bond givem to 
RCCTIPG paviocnt of costs oman appeal 
from a stiinarey convietion to whieh 
Part NV. oof the Crtminal Codo) was 
appheabte, whiek oppend owas din 
Hiissed willi costs A the costs subse 
quently taxed: fbeld ss the Crown 
was entitled to an ordes estreatings tho 
recognibaneo & dite ting that it te 
enforced oagadned fhe bonesmen. — 1. 
t. AMPATHRAGN O&O MAted, poy od 
WOW. 66m) oon Cun. C8 oO Buk: 
2AM: Ta Te ET: ; . 


sw. /vostponcmen ofappeal - Groanda 

for granting. |} lov Cuomyow, §§926 ) 

11, R. 628; 48 Cun. Crita. Cas, 17%, 
36 23. C. 2. 424.--CAN. 


ax. atypical te Division Court From 
conniction daiposing fine & tmprison- 
monkey Re Re. ot ISNOWLES (Ont.) 
(1929), 52 Can. Crim. Cas. $77.—--CAN, 


BY. - On case stated | Under the 
combined operntion of Mununary Con 
vietlons Ae? of Ontario, Roe. On, 1927, 
Keo, Weeetl. cObof the Criminal Code of 
Canada, an appeal upon a stated cane 
lien frome a couvietlon by a tnagistrate, 
The forum for hearing the appeal ds 
the Div. (tb. of the Appellate Division. 
(OR or titi Bink, Lr, Piosoy 2 
D. i. 2 249: 58 Chas. OC. 47> 65 
O. 1. KR. 11.--CAN. 

sz. svayment of fine under protest--- 
Right) to appeal preseaced. jon et 
MeGitn CB. C.) 1929), v2 Can. Crim, 
(as. 14).—-CAN. 


sa. Powers of appellate court--To 
recall witnesses called in inferior crurt.} 
---On an appeal under the provisions 
of the Justices Act, 19%1, the judo 
npon the hearing of the appeal, hax 
power ino a proper case & Ju the 
exercjee of a judicial diseretion to take 
further evidence, & for that purpose ta 
order that the witnesses called in the 
lower et. be recalled & examined in his 
prescoce.~ HUNTER 1, WALLS (1028), 
“ALS. OL. $36.-.-AUS. 

sb. fufornuant admitting perfury---- 


Conviction quashed.) Roa LE URETON 
(1927), O4 N. B, It. 580.--CAN, 


Cases 1607—1676a. ENGLISH AND EMPIRE Dicrst SUPPLEMENT. 


Part XIV.—Appeals from Quarter Sessions. 


1607. Add. Annotation :—-Apld. Piper v. St. Mary- 
lebone Licensing JJ., [1928] 2 K. B. 221. 


1622a. Proper heading.]—In a case of D. v. P. the 


appeal was by resp. The case was headcd | 1676. 


& set down as I’. v. D. 

Avory, J., said that the rule was that, as 
the parties were at quarter sessions, so they 
remained. The present case ought to have 
been headed between “ D. & P., resp.”— 
PRACTICE Note (1930), 47 T. L. It. 168. 

1645. Add. Citation :--1 B. lt. A. 549. | 
1656. Add. Annotation :—Consd. Stoke-on-Trent | 


2A) 


Revenue Officer v. Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Traction 
Co., etc., etc. (1930), 148 L. T. 650. 


For further information—Order not 
appealable.}]—- The Ct. of Appeal cannot 
interfere with the exercise of the power of the 
Div. Ct. to remit a case for further informa- 
tion under Supreme Court of Judicature 
(Consolidation) Act, 1925 (c. 49).—SouTsH- 
WARK REVENUE OFFICER v. HOE (R.) & Co. 
(1930), 1438 L. T. 544; 94 J. P. 170; 46 
T. L. R. 528; 281. G. R. 446. 








Vol. XXXII. Cases 14—148, 


MALICIOUS. PROSECUTION AND PROCEDURE. 


Part |.—Distinguished from Trespass and 
False Imprisonment. 








14. For existing citations read appeal, sub nom. GNAY v. Burr, 5 ¢ 
MAGNAY v. Burt (1843), Dav. & Mer. 652 ; 381. Ex. Ch. = a 
sub nom. BIRT v. MAGNAY, 7 Jur. 127; on 

Part II1.—Malicious Abuse of Civil Proceedings. 

100a. ——— Omission to pass money through to him, informing hin that he had such a 
court.|—An order was made against pltf. warrant, the messenger not having it then 
in a county ct. committing him to prison, with him, & desiring him to give bail; that 
but was suspended so long as he paid £1 a he sent word that be would on the following 
month into court. Deft., the judgment day; & that he accordingly did so, giving 
creditor, asked him to pay him the £1 direct, a bail-bond at the officer's house ; but never 
& promised to »ass it through the ct. Plt. being actually detained :--Held : these facts 
paid the deft. the money, but deft. did not did not amount to an arrest; &, therefore, 
pass it through the ct. Tltf. having been the averment was not. proved.—-BERKY v. 
imprisoned was held entitled to damages.— ADAMSON (1827), 6 B. & ©. 528; 9 Dow. & 
CHAPMANN v. Mon.LEy (1891), 7 T. 1. R. 257. Ry. K. B. 558; 108 KE. OR. 5463) sub nom. 

Berry v. Sempronius, 6 iL. J. O. 8. K. OB. 

101a. -—-—- No dotention—Bafl given.]—-In an 215. 
action for a malicious arrest, pltf., in order to | Annotations :--Consd. Goorge vr. iudford (1828). 38 O. & 
support an averment in his declaration, Le Apld. Tee cara ee Man. & lty. Ke Hy 
that he had been arrested, proved the writ ; | Pilling (1834), 2 Crs M. Grae Retd. eae. Chaupiati 


the warrant ; that the officer sent a messenger 


(1848), 6 C. B. 365. 


Part I1V—Essertials to Action. 


148. Add. Annotation sie dde lee sue ik Morriss v. Winter (1920), 45 ae oe It. 643. 


PART II. sPART IL SECT. 1.0 1. 


20 {. General rule.}—The definition 
of “prosecution ’” is not confined to 
proceedings before a magistrate or a 
orimina) ct. The proceedings relating to 
the granting of sanction to prosecute, 
though they may not. lead to imposition 
of fine or imprisonment, render the 
person charged Hable to fine or im- 
prisonment, &, therefore, come within 
the meaning of the term “ prosecu- 
tion.’,— RABINDRA NATH fay v. 
JOAKNDRA Nata DEB (1928), J. L. R. 
58 Cale. 432.-—IND. 

20 ii. .J-—A prosecution exists 
when a criminal charge is made 
before a judicia] officer or tribunal.— 
NAaGBNDRA NaTH Ray wv. BAsanTa 
Das BAtRAGYA (1929), I. L. HR. 57 
Cale. 25.—IND. 

88 fi. ~—--—.}—A sult for canaee | 
for malicious prosecution eannot 
ceed when the proceeding alleg "6 
give rise to the cause of action had 
ended in the dismissal] of the complaint 
under Code of Criminal Proceedings, 
1898, s. 2038, & no process had boen 
issued against itf., & the mere fact 
that pltf. ha crons-examined ¢he 
witnesses for complainant cannot alter 
the character of Bak proceedings. 
iean se Nanpd LAL Sanu 
(1928), I. L. R. 8 Pat. 285.— IND. 


PART IL SECT. 2, SUB-SECT. 2. 

40 ii, ———.}—In any country where, 
as in India, the prosecution is not 
private, an action for malicious prose- 
cution, in the most literal sense of the 
word, cannot be raised against any 
private inavidwal. But giving in- 


J.B. 








— 


| 
| 


eee: CRN ee a: eee ne es ment ER ne eS 


SfOPMAUOR to Sere ts authorities, which, 
naturally, leads to prosecution, is just 
the same thing.—NAGENDRA NATH 
ad v., BASANTA Das BasRAGYA (1929), 
I. L. R. 57 Cale. 25.-—IND. 


PART II. SECT. 3, SUB-SECT. 1. 


7414. Who may bring action.)—There 
is no such thing as a joint cause of 
action for denawen: for malicious 
prosocution.—LEARY & DUPPERON 1. 
IcGHER (Sask.), (1929) 2D. L. I. 
201; 1 W. W. R. 228. -—CAN, 


ree Wi. SECT. 1. 


~~~, )-—RaMa ged : Soma- 
. R. 51 


78 vi. 
AUNDARAM ASARY (1927), I 
Mad. 642.— IND. 


PART IV. SECT. 1, 8SUB-SECT. 1.—A. 
121 ti, —-~ ———.]} —Pltf. must prove 
that he was inbucent, & that his 
ipnocence was pronounced oe the 
tribunal before which the accusation 
was made. Where a nolle prosequi ix 
caterer: although it eatablishes that 
e pr ge terininated in favour 
of pltf., it does not establish his 
innocence.— RICH v. FORMAN (1927), 
29 W. A. L. K. 13.—AUS. 


PART IV. SECT, 1, SUB-SECT. 1.- 


(a). 
133 ix. Op the trial 
of an uvtion for maticlous prosecution 
the ed tion Whether pltf. was funocent 
or guilty of the criminal charge of 
which he complains is still open «, 
consequently, where the case is one in 
which all t e facts resulting in that 


21 
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is Soc xc cata Dees ee Siew ee ee 


ae eee eee em 


en ee 


| determings dn favetr of deft. 


Se eee meee ee enti os nm ee etna ke et, 


anne Were within the knowledge of 
the two parties, a finding in the elvil 
action Chat pltf, was really guilty, not- 
Wilhstandingg his acquittal, necessarily 
the issue 
Whether there was reasonable & prob- 


"able cause for the laying of the erlminal 


(19st) 1 
Kt. O51. --- 


charge. MEIER e. 
}), qe. R458 t 
CAN. 


PART IV. SECT. 1, SUB-SEOT. 2. 


di. Discontinuance of proceedings.| — 
DALLING », McKapnurcK (PP. EH. f.), 
[1926] 2D. L. R. 990. -CAN. 


PART IV. SECT. Fa SUB-SECT. 1. 


MLE, 
JPO30) 3 WW. 


182 xvi. -) MHEVTOALFE tv, 
STEWART, 1930) 1 b. b. ith oad s 42 
B.C. HR. 96.- CAN. 


e a e 

205 xi. -—---.]---In a sult to recover 
the price of goods sold, goods in a store 
wero selzed under an order of attach- 
ment. The salt failed as against A. K 
who claimed to be the owner of the 
business, & the order of attachment 
was dissolved. <A. F. then brougbt 
action for damagos: -Jfeld; the action 
wan not matnutafuable either for 
maliciously suing out. process, because 
of the absence of malice & the existence 
of reasonable & probable canse; or 
for trespass, because, even aseuroine 
A. F. warn the owner of the gnods. 
as to which the ct. was pot satisfied, 
the selzare was under a valld attach- 
ment order.—EEINSTEIN wt. PAULIN- 


37 


Cases 574—586. 


Part V.—Evidence. 


ENGLISH AND Empire Dicest SUPPLEMENT. 


574, Add. Annotations :—-Refd. Campbell Bee [1927] A. C. 732; Martin »v. Benson, [1927] 


Part Vil—Pleading and Practice. 


586. Add. Annotation :—Refd. La Radiotechnique v. Weinbaum (1927), 137 L. T. 638. 


eR epee cen reverent rth nena lt AGE AA AA Sette Oy * 


OHAMBERS Co., LTD., [1921] 1 W. W. BR. 
664; 59D. L. "Rh. 605.—CAN. 


PART IV. SECT. 2, SUB-SECT. 2.-—-A. 

sees i. “vgn ee jurt cause or 

cuse. }—-MANN v. NICKERSON 

(B. 0) {1927 3 oy L. ia 728; [1927] 
wee R. 623.—CAN 


—, J—Pa ULSON 2. CLEMENTS 
ie ii 11927] 8D. L. R. 716.—CAN. 

230 ffi, ———-.}—Govt. Liquor Act, 
R.S. B.C. 1924, a. 146, has not changed 
the law with respect to malicious 
prosecution. Where in an action 
against a chief of police for malicious 

rosecution because of his applying 
or,& the oxecution os a search warrant 
issued under acct. 
the most charitable view that could 
be taken of his action was under the 
information given him by hie informant 
he was requested to Investigate c:, 
instead of making a proper investig..- 
tion, he immediately applied for the 
warrant, it was held that said view 
coupled with the finding already made 
of an absence of reasonablo & pro- 
bable cause would support a finding of 
maliceo.-- GRrapy & GRapy v. DEVITT, 
[1928] 1 W. W. It. 924.—-CAN. 

230 iv. —-—-.J— NICKERSON v. MAN- 
NING, [1928}) 3 D. L. dk. 4943 !1928) 
8. C. R. 91.--CAN. 

241 Xvi. —-—.}—HENDERSON _ v, 
BainLeuL, (1927) 3 D. Le. R. 3743 


aa W. Rt. 197; 36 Man. L. R.- 


ee 


ve vil, -—-~:..])-—Deft. took proceed- 
jugs against pitt. his mother, under 
Lunacy Act, 1898, 8. 4, charging her 
with being a person deemed to be 
insane wandering at large. A warrant 
was issued & she was arrested, but upon 
being brought before a magistrato she 
was discharged. She then brought an 
action for malicious prosecution, Deft. 
adinitted that he was not justified in 
swearing that) she was wandering at 
large, but. he said that he had acted in 
good faith & in order to prevent her, 
in her own jnterests, from disposing of 
her property. The judge, in directing 
the jury, told) them that on that 
admission the proceedings must be 
deemed to bave been taken without 
reasonable or probable cause, but that 
in deterutining whethor they were 
taken maliciously they should con- 
sider whether the deft. was actuated by 
un bouest. desite to protect pitf.’s 
property in her own interest) or by 
some indirect or improper motive : 
—licld: they were proper. rly direeted.— 
RAPLEY v, PLEY gun 30 S. R. 
N.S. W. 94; 47 N.S. W. W.N. 36.-— 


73 (1) of said Act. 


| 
| 
| 
| 
| 
| 
| 





PART IV. SECT. 2, SUB-SECT. 2. —B, 


252 i. Holding to bail—-Solicitor 
taking note in own name for debt due to 


are }—BourGko!s v. MITTON, (1931] 
1D ei R. 998.—CAN. 
—— ——.]-—JONES v. EOKLEY, 


11988} 2D. L. R. 943.—CAN. 


PART IV. SECT. 2, SUB-SECT. 4.—-A. 


284 xiv. ———.}- MECKLENBURG v. 
CANADIAN Paciric Ry. Co. (Alta.), 
{1928) 1 D. L. R. 706,-—CAN. 


Ricates rae as ara v. MOLAUGH- 


Lp. met ie 

926), r D: x. ne g13° ; *11926] 1 
R. 161.—-CAN. 

sa. Perseverance in prosecution— 
After discovery that facts relicd on are 
not true.J—A prosecution, even if 
commenced under a bond fide bclef 
in the guilt of the accuscd, may become 
mala fide by continuance after {it Is 
discovered that the facts upon which 
it was based are not truc.—-lABINDRA 
NATH Das v. JOGENDRA NATH DEB 
(1928), 1. L. R. 56 Cale. 432.---IND. 





‘PART IV. SECT. 3, SUB-SECT. 2.—A. 


862 v. ———.J—While, in an action 
for mntiotoun prosecution, matice may 
be inferred fron: want of reasonable & 
probable cause, yet that inference 
cannot be drawn where all the facts & 
circumstances of the case would tend 
to show. that there could be no malice 
in the sense of tho initiation of proceed- 
ings in a malicious spirit, i.e. from 
an indirect & improper motive.— 
O’LOUCHLIN t. GRANDJEAN, [1929] 1] 
BA R.198; [1928] 3 W. W. RR. 740.— 


362 -——. J—PuILLirs v. CODERRE 
(Sask. Ns igs 41D. L. R. 658.—CAN. 


362 wg i REEN vt. HARRY 
(B. C.), wib297 4 D. L. R. £10.—-CAN. 
1i.-—— -—-— eure upon the 


evidence, deft. failed to make afull & 
fair statement of all the facts either 
to his solr. upon whose advice he said 
he acted, or to the magistrate, & 
therefore the advice & direction said 
to have been received by them did not 
afford an answer to pltf.'’s contention 
that there was a lack of reasonable & 
rrobable cause, ar Ns v. DENNY & 

"INCENT, A tal 4p. L. R. 363; O4 
O. L. R. 290.—CAN. 


m i. Police constable.|—In the 
absence of a professional adviser, the 
fact that the prosecutor sought the 
best advice obtainable in the neigh- 
bourhood (that of a police constable), 
& that he acted on that opinion, wi j 
not in itself be a sufficient defence to 





22 


nee 5 | eee 
ee a Sa NE 





an action for malicious tho a — 
ASSHETON v. MERRETT, [1928] S 
8. R. 11.—AUS. 


oi, ——~ —— Plaintiff about to leave 
jurisdiction. Te hed v. ORCUTT, 
[1928} 4 D. R. 27.—CAN. 


PART IV. SECT. 8, SUB-SECT. 3.—E. 


417 i. Absence of probable cause not 
implicd.|—SuUBRATI v. SHAMS-UDDIN 
(1928), I. L. R. 50 AM. 713.—IND. 


417 ii. —---- Successful plea of autre- 
fois convict. aE eae ee v. 
GOMMER, [1931] 3 D. L. R. 735.—CAN. 


sx. Plaintiff committed for trial.J— 
The fact that pltf. in an action for 
malicious prosecution was committed 
for trial after a preliminary hearing is 
not prima facie proof that deft. had 
reasonable & probable cause for such 

“osecution. ALL 0. GEIGER (NO. 2), 
11930] 2 W. W. RR. 794; 3D. L. R. 
8545 45 B.C. R. 116.—OAN. 


PART IV. SECT. 3, SUB-SECT. 4.—A. 


432 vi. —— cp 4 v. MARTIN- 
part {1928] 4 D. L. R. 9323; 63 
oO. L. hk t. 87. —OAN. 


PART IV. SECT, 8, SUB-SECT. reoan 





oe v. 
. L. R. 


436 xii. ——— --—— Nai 
HOLMAN . K. I.), [1926] 3 
480,—-CAN 


436 xiii. -}~—In an action 
for malicious prosecution the question 
whether there was a want of reasonable 
& probable cause is one for the judge 
alone to decide &, if the facts pertaining 
to it are not in dis ute, there ia, there- 
fore, nothing for the jury to pass on; 
but where the evidence as to the facts 
is conflicting the judge does not 
abdicate his Bed aed by asking the 
jury : ‘* Did deft. take reasonable care 
to inform Miicett of the true facta of 
the case? ’’ & by instructing it that 
if it finds in the negative then thero 
is a want of reasonable & probable 
cause.—PERRY v. Woopwarns, LTp. 
(B. C.), [1929] 4 D. L. R. 7513 3 
WwW, Ww, R, 49.—CAN. 


PART IV. en Cl 4.— 
e a s 














467 iv. -}~—PIDGEON vv. 
HoLMAN P KE. I.), [1926] 3 D. L. R. 
480.—CAN 


ae Vv. agi ea peas age 2. 
537 ON v. HOLMAN 
[. i 7. 
AN. 


oe aone 


)s (1926) 3 "D. L. R 480.— 


Vol. XXXII. Cases 68—581, 


MARKETS AND FAIRS. 
Part Ill—Rights and Liabilities in connection with 


Markets and Fairs. 


68. Add. Annotation :—Reftd. Hardie & Lane »v. Chiltern (1927), 96 L. J. K. B. 778. 


Part IV.—Holding of Markets and Fairs. 


108. Add. Annotation :—Refd. Layzell v. Thompson (1927), 137 L. T. 106. 


Part VIl.-—Disturbance. 


312. Add. Annotation :—Refd. Layzell v. Thomp- 


son (1926), 91 J. P. 89. 


339a. Right to prevent sale in dwelling-house.]— 
DUNSTABLE (PRIOR) v. B. (1433), Y. B. 11 


Hen. 6, fo. 19, pi. 18. 


Annotations :—Consd. Lor‘dion City Case (1610), 8 Co. Rep. 
121 b; Hutchins v. Plaver (1663), O. Bridge. 272. 
Moreley v. Chadwick (1782), 3 Doug. K. B. 117: 
bury Corpn. v. Bricknell (1809), 2 ‘Taunt. 120, 
Mosley v. Walkor (1827), 7 B. & C. 40. 


Mauchester Corpn, v. 
Refd. Ballard rv. Bonnet (1759), 2 Burr. 775: 
Canton District: Market. Co. ». Lyndon (1861), 25 J. 


290 3 


field Corpn. v. Chapman (1843), 12 M. & W. 18, 
Penryn Corpn. »o Best (1878), 8) lex. 


Dp. 292 pone. 
>». 292. Eypld. 
22° Gh Des. 
Llandaff Ry 


Lyons (1882), 


GQ. BK. Ry. Co. », Goldsngd (1884), 9 App. Cas. 927. 


415. Add. Annotations :-—-Consd. A.-G. v. Sharp 


i Abid. Protection 
i ne a - 
onsd. 
Expld. Muccles- | 485. 


(1930), 99 L. J. Ch. 441; Musical Performers’ 
Assoen., 
national Pictures, Ltd. (1930), 46 . L. R. 


Td. British Inter- 


v. 


Part IX.—Sale in Market Overt. 


472a. -—--.]—Although a sale by a tradesman in a | 528. ddd. Annotation :---Refd. 
shop in the City of London is a sale in market. | TETAS bleca, SA! "yy 
overt, a sale to a tradesman in a shop in the 

City of London is not a sale mt market overt. 

/TD. 


—ARDATH TorRacco Co., 
(1930), 47 T. L. R. 177. 


I a ee ene pmuiaittantanadtiataitaeakieltd 


PART Il. SECT. 1. 


sa. Whether structure divided into 
shops forms private markct—-CGoods dis- 
played on parement.|— BOMBAY MUNT- 
CIPALITY v. YENKANNA ELLAPPA (1928), 
I. L. R. 52 Bom. 780.—-IND. 


PART II. SECT. 3, SUB-SECT. 1. 

36 i. Acquisition of sile—Necessity for 
hLyc-law.]-—CITY OF EDMONTON v. MAwu- 
pone (Alta.) (1907), 7 W. L. R. 201. 


PART VII. SECT. 1, SUB-SECT. 3.-—C. 

sf. Buying goods outside market.J|— 
Although no market tolls are charge- 
able by an owner of a market, buyers 
can disturb, in an actionable sense, the 
market. by buying outside its Iimits.— 
pad v. DOHERTY, (1928) I. Rh. 


PART XI. SECT. 1, SUB-SECT. 1.—A. 

501 fi. ——— What amounts to.}—Ql. 
v. THORNBERT, [1925] 2 W. W. R. 175 ; 
19 Sask. L. R. 429.—CAN. 


PART XI. SECT. 1, SUB-SECT. 2.—A. 
_ sk. Sale agent of company-~ Tax 
imposed by Corporations Tazatian Act, 
R. S. S., 1920 (c. 31), paid by company. } 
—R, v. AUNE, [1925] 2 W. W. RH. 53y | 
44 Can, a Cas. 194; 19 Sask. L. R. 
566.—C N. 


PART XI. SECT. 1, SUB-SECT. 3. 

531 |, Hawking prohibited in 
certain streets during certain hours.}— 
A municipa] bye-law that ‘‘ uo person 
shal] act as a hawker or pedlar or trade 
or exhibit his wares in other such 
capacity ”’ in certain specified portions 
of the municipality save between the 
hours of 6 a.m. & 2 p.m. is intra vires 
sect. 6 (3) of Ordinance 4 of 1928 
(Transvaal).—FEINGTEIN v. BAaLETa, 
(1930) App. D. 319.—8. AF. 





v OCR !} 
| 


k i. -—- Restrict-an for benefit of 
local shopkeepera. \|-—-A county council 
pore a bye-law providing — that. 
iawkers should pay a license fee o 
#5 every half-year, It was admitted 
that the fee was fixed so high to 
restrict the trade of hawkers in fuvour 
of that of local shopkeepers :—-//eld : 
the bye-law was void for unrensonable- 
ness.---HAMILTON wv. Yates, [1930] 
N. ZL. lL. R, 359.—N.Z. 


PART XI. SECT. 2. 
Li, ----- Sale of controversial re- 
ligious books.J--3t. vt. STEWART (1929), 


53 Can. C. C. 24..-CAN. 
PART XI. SECT. 3. 
q i. «> -- Offer of goods in crchange 


for trading stampsa~ Whether sale or 
offering for sale.|}—-Deft. arranged with 
various retail merehants that) each 
should receive from hii trading stamps 
the property in whieh, however, was 
to remain in him, & should pay tii 
fifty cents per bundied stamps, & 
give one to cach customer for cvery 
ten cents of cash purchaser, while 
deft. should advertise the merchants 
in certain directorics & otherwise. A 
blank space was left in these directories 
for pasting {[n such stampa”, & every 
customer who brought to deft. one of 


the directories with a fixed number of | 


stamps pasted in was entitled to receive 
in exchange any article be might 
select out of an assortment of goods 
kept in stock by deft. Apart. from this 
the gvods were not for sale :--- Held: 
thefe transactions did not constitute 
a selling or offering for sale by deft. 
within a municipal byc-law, passed 
under HR. 8. O. 1897, c. 223, 6. 543 (30), 
(31).—R. v. LANGLEY (1899), 51 O. RR. 
295 Ki 20 C. L. i CAN. 

* ti.—— For principals assessed 
in municipality—Though non-resident. ] 
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ene oe a tee ee nm re te ren en ee oe ee. 


v. Minister of 


Health, He p. Yaffe, (L030) 2 #. B. OS, 


| §31. Add. Annotation :----Folld. Mdwards v. Wan- 
stall (1929), 46 WT. L. R. LOL. 


At mae a oe a ee ena . oo 


2. v. Murray (1903), 24 0. L. T. 
OAN. 


t hoo For non-resident 
trader--- Ontensibly acting for resident 
frader.|- eo. Gran (1928), 50 Can. 
Crin,. Cas. 366.--CAN, 


ai. -—--— Not company selling goods at 
remises rented for two months, j--—lK. v. 
JOMINION GENERAL JOBBIHS, LYTD., 
(1925) 3 oY. Le R. 5703 (1925) 2 
W. W. RR. 280; 44 Can. Crim. Cas. 
220; 34 Man. L. R. 67.--CAN. 


aii, ----— Person neddling bread from 
wagon. |-— hv. MACKEYR Irieap, LYp. 
(Ont.) (1029), 62 Can. Crim, Cas. $14.— 
CAN. 

Ci, ------- - Incase af company.|——- 
A co. Incorporated under the Dominion 
Companies Act. is subject, to a municlpal 
bye-law, enacted under statutory 
authority, which requires transbenut 
traders to take out a Heence, where the 
real objeets of the bye-law are the 
raulsing of revenue & regulation & It is 
not intended, or made, to wrply tw 
federally incorporated cos, speclully.-— 
It. v. CONTINENTAL SALVAGK CORPN. 
Lirp., [i930] 2 W. W. at. 562; 64 
Can. ©. ©. 145; 39 Man. L. R. 70.-— 
CAN. 


h i. —-——-,}—-The conviction was 
for that deft., being a transient trader. 
occupying a plece of business in the 
town of M., did sell certain goods, 
wures & merchandise, contrary to a 
bye-law :---Held: the want of an 
allegation in the conviction that deft. 
war a transient trader whose name had 
not been duly entered on the agsesament 
roll for the current year was fata).-— 
R. v. CATON (1888), 16 O. R. 11.—CAN. 








h if. Proof of one sale—No proof 
that goods to be supplied by aon 0 
business outside municipalily.}—R. 1». 


OGLE (1910), 15 W. L. R. $25.—-CAN. 


& 





ee Vol. XXXIV. Cases 880; 


MASTER AND SERVANT. 
Part !—The Relationship. 














8. Add. Annotations :—As to (1) C : 
leton v. Parkin Wma. & Co, ooo} 140 Len, | Aga A Shipping, sto. Oe [1827] AO. geo. 
BW. Aes one v. Larson (1928), 21 ge ee ae Son a Normanton 
: 7 . H.) & Son 28), L. J. K. B. 1465. 
13. a a SNe We ans hla eae rai 51. ae meres :——Consd. Fisher v. Oldham 
». Parkin Wm, & Co. (1929), 140 LT. 619, eee ee 
14. Add. Annolation :—Retd. 'Fompleton ». Parkin|  Corpn., 11930] 2 KB. 361. nam 
Wm. & Co. ( faa?) 140 L. T. 519. 54. Add. Annotation :—Consd. Bull v. West 
15. Add. Annotations :—-Consd. oberts  v. African Shipping, ete. Co., [1027] A. O. 686. 
ins es) Sie B. W. C. C. 154;| 55. Add. Annotation :---Consd. Leggott (G. W.) 
fempleton v. Parkin Wm. & Co. (1929), 140 & Son v. Normanton (C. 1H.) & Son (1928), 
Li Poa! Pica Arsenal Co- 08 L. J. K. B. 145. 
operative Society 30), 144 1. T. 10. | 55a. Lightermen hired with lighter.|--- Applts. let 
nee Pc vy. Larsen (1928), 21 B. W. on hire to reaps. a lighter aunnen i two 
mes ; native lightermen. The lighter was moored 
20. Add. Annotation :—Refd. McGee v. Muir to resps.’ ship, & was used by them during 
Wm. & Co. (192), 140 L. T. 646. ne ra in loading the ship. During the night 
6 dacs! he lightermen negligently left the lighter, 
25a ‘ ee 3 ee Ge pected which got adrift, &, owing to the absence of 
ment, a whils.eugared in tual capt I MA the Jightermen, was carried out to sea, ran 
Auge damage to hin wader the ee ashore, & broke up: Meld: the lightermen 
és be deemed for anythin ppenads vant 18 being under the orders & control of reaps. 
Ae tet enicloement ih, os 1 r e aa s during the night as weil as during the actual 
Hine ache wiastce ss entitled ta o me loading, resps. were responsible for their 
Gane toe tne Aaa ee hin, negligence & were liable to applits, in dam- 
“Lecoorr (G. W.) & So . - INGA ANCL ages.—Buun (A. H.) & Co. tt. Weer AFRICAN 
(C. H.) & Son (1928), 98 L. J. K. B. 145; 140 ee nee ee ee 
L. 7. 224; 45. L.R.165,D.C. Bi8; 17 Asp. MAL. G.202,P. CG. 
; . 5A8 ; sp. M.L. ©, 202, DP. C. 
27. Add. Annotation:—Consd. Bull v. Vest | Annotation :—Folld, Lomgott (G. W.) & Son, Normanton 
African Shipping, etc. Co., [1927] A. U. 336. | (C. H.) & Ba (1928), M% TL. J. K. 3.045. 
29. ee aan peel :-——Consd. Bull v. West oe aed: ae a 
rican Shipping, etc. Co., [192 . C, 686. haa aerate 
oe Co., [1927] A. C. 686. faq Add. Annotation :--Retd. Marconi's Wireless 
° Parkin Wm, re Co Tigsu) 140 eee v. unre Co. v. Newman, [1930] 2 K. B. 
46. Add. Annoiation:—Consd. Bull v. West | 88. Add. Annotation :--Refd. Brooke v. Bool, 
African Shipping, etc. Co., [1927] A. C. 686. [1928] 2 K. B. 578. 
PART I. SECT. 1, 52 iv. diet in Ay action against | of a dul gualitiod dnctopub ven whose 
ai. Hospital & nurees.}—Nvpena v. | 20 infirmary for damages for personal orders thie defenders had no control ; 
Provost MUNICIPAL HosPrraL Boarp, | i®Jjaries pursuer averred that sho | & action dinuissed.--LAVELLIC  v. 
No. 59 ff, post.—CAN. Sn eee le talpmey ot ultra - Piero ane INFIRMARY, [1930 
viole apent; that the nurse WO 128. . 
in ch » Wh ain th loyinent asaeee iste 
PART 1. SECT. 3, suB-smov, 1.— | 1p quam, wun wae in the owpplorment | 9). Lau nmeto of 


211. For ‘‘CAN.’’ read ‘‘SHANG- 
HAL” 


PART I. cae 2, SUB-SECT. 1.— 


. to the rays for tuo Jong @ period ; that 
she thereby sustained inves & that 

was due suloly 
negligence of the nurse for whom the 
responsi blo. 
further averred thai she bad relied on 


the injury 


defenders were 


» (a). 


certain defte., members of Ite Board 
of Managemont, for personal Injuries 
sustained through the nevilwence of a 
nurse employed fn the hospital. The 
rules provided ({nler alia that nurses 
should be selected by the Honrd, & 


to the 
She 


62 ii. ——-.]— Hospital liable for 
the negligence of nurses after an 
operation.—N YBERG v. PROVOST MUNI- 
CIPAL HospirTraL BOARD {1037) J 
D. L. R. 969; (19273 8. G R. 926.— 


hospital for the p of har vld draie 
an operation, &, 0 to the fact tha 
the r nursing staff was not 
sufficient to give her the care considered 
hecessary by her physician a spoctal 
nurso was employed & added 
temporartly to the roguige staff 
but charged to pltf.:—Held: the 
Special nurse 80 engagud was the 
employee of the hospital & not the 
Mere assistant of pitf.’s physician. & 
the hospital was responsible in semages 
for negligence on her part resulting 
in severe injury to Ee ag v. 
CoLonugsreR CounTry Hospital, [1938) 
bate L. H. 1139; 60 N. 8. R. 62.— 





the knowledge & skill of the nurse In 
applying the treatment. She did not 
aver that dcfondera hurt acted negli- 
gently in the selection of their medical 
or nursing stuils, or of the apparntus 
employed. Defendtss averred, & pur- 
suer did not gear. that their electrical 
department was in charge of, & super- 
intended by, a doctor, & that the 
treatment received by pwursuer wus 
administered by the purse upon his 
instructions :---/feld: in the absence 
of any averment that the nurse cr the 
doctor was professionally incompetent 
or that the apparatus was defective, 
pursucr had failed to state a relevant 
case nxt the defenders, in respect 
that the averments disclored that, at 
the time of the injury, the nurse was 
not acting in a min jal or sdminis- 
trative capacity ae @ servant of de- 
fenders, but was exercising ber pro- 
fesional care & skill, &, further, that 
she was acting under the instructions 


1 


could pot be dismntssed by the Board on 
botice. Shere wax no provision fu tho | 
rujes as ty payment of remuneration 
to any one but the seecrcetury of the 
hospital, & thers was oo evidence of 
any express contract with any member 
of the nursing staff:--J/elé: there 
was ne evidence that the nurse was the 
servant of deft. members of the Board. 
—ATKING v. JAMES, (192%) 8S. A. SB. OH. 
305.— AUS. 


PART 1. SECT. 3, 
A. (© 

aa. sy operations. }—Ttesp. had 
charge of the mining operations in 
applt.’s mine. Applt. 
dynamite, the tools & accessories. 
ee hired the men, paid them, con- 
trolled them, & dischurged them. Ue 
was allowed to do the work as he 
pleaséd, except that be was indicated 
where the mining should take roping 
He was not in any way the subordinate 


SUB-SECT. 5.-— 


Bupplied tho 


Cases 188—262a. ENGLISH AND EMPIRE VIGEST SUPPLEMENT. 


Part |1.—Particular Classes of Servants. 


138. Add. Annotations :—Apld. Re Mackay, Re action for false imprisonment. —Fisnmn v. 


Rowland, Re Barry (1928), 44 T. L. R. 688. OLDHAM CoRPN., [1930] 2 K. B. 364; 99 
Refd. Birmingham Corpn. v. Labour Minister, L. J. K. B. 560 ; 143 L. T. 281; 04 J Pb; 
Lee, Re Hudson (1927), 92 J. P. 17; Re 1382; 46 T. L. R. 390; 74 Sol. Jo. 299; 28 


Blackpool Corpn. & Barritt, etc. (1931), 95 
J. P. 103. 


155a. Police appointed by watch committee of 
borough.}]—The police appointed by the 
watch committee of a borough corpn., if 
they arrest & detain a person unlawfully, 
do not act as the servants or agents of the 
corpn. so as to render that body liable to an 


L. G. R. 293 ; 29 Cox, C. C. 154. 


156. Add. Annotation :—Folld. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364. 


162. Add. Annotation :—Expld. & Distd. Fisher 
v. Oldham Corpn., [1930] 2 K. B. 364. 


1638. Add. Annotation :—Consd. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364. 


Part IIl—The Contract of Service. 


191. Add. Annotation :—Refd. Express Dairy Co. 
v. Jackson (1929), 99 L. J. K. B. 181. 


196. Add. Annotation :—Consd. Express Dairy Co. 
v. Jackson (1929), 99 L. J. K. B. 181. 


Pitman.]—Orb. v. Burxus (1843), 1 
L. T. O. 8. 85. 


280. Add. Annotation :—Refd. Marbé v. George 
ah ghee (Daly's Theatr’) (1927), 96 L. J. 


287. Add. Annotation :—Refd. Sagar v. Ridehalgh — 
& Son, Ltd., [1931] 1 Ch. 310. 
J—ELLiotr v. Hunter (1909), 128 
. lL. T. Jo. 196. 
252. Add. Annotations :—Consd. Marbé v. George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. Apprvd. Herbert Clayton & Jack 
Waller, Ltd. v. Oliver, [1930] A. C. 209. 
252. After this case add :— . 
~——,]}—See, further, THEATRES, Vol. 
XLIT., p. 910, Nos. 68 et seq. & Supp. 





2442. 





212a. 





Part 1V.—Duration and Termination of Contract. 


262. Add. Annotaion :—Distd. Milsted v. Hamp & 
og & Glendinning (1927), 71 Sol. Jo. 
8 

262a. ——— .J—Plitts. agreed to employ deft., 
& deft. agreed to serve pltfs., for three years 
& thereafter from year to year subject to 


three months’ notice by pltfis. Deft. was to 
devote the whole of his time to the business : 
—-[eld: the agreement was wholly one- 
sided & unenforceable.—MULSTED (W. H.) & 
Son, LTp. v. Hamp & Ross & GLENDINNING, 
LTp. (1927), 71 Sol. Jo. 845. 








of the co., his whole obligation towards 
the latter consist in he dee he 3 a 
sufficient quantity of mineral rock of a 
given size for the run of the mill. He 


PART III. SECT. 5, SUB-SECT. 2.—B. 
engaged by a coiliery co. to drive a 


stonemine in one of their pits at a 
fathomage rate, & permitted by tho 


Held; in the circumstances, a brusher, 


237 1. To prove usauge—Where usage 
universal,)——A custom cannot be read 


was responsible in damages if he 
failed In this respect. He was paid 
twenty centa per wagon: & in addition, 
applt. pee the insurance premiums 
ae by the Workmen’s, Compensa- 

tion Board to cover accidents to resps. 
employees; but this was done as the 
result of an express condition of the 
agreemont between resp. & applt. 
Resp. had to deliver rock ite the 
required size. The rock was loaded 
into small wagons & carried to the 
mill. The loading was done by means 
of a ateam shovel opcrated by one of 


‘the employees of Sept co. When 
the rock was found too large, it was 
laid aside & it became resp.’s duty to 


reduce it to the required size, Kesp., 

while perfo ay latter operation, 
& while engaged in drilling a hole in 
one of the rocks, was seriously injured 

by an explosion’ of dynamite :—Held: 

pile tchong an sareye nae contractor.— 
QUEBEC ABB & CORPN. v. GOUTURR, 
(1920) 8 D. Lo Re “B01 : 8. Cc. R. 166.— 


PART I. ead Y hoadiasal 5.— 


$0 -}—PRELAN ©. Marin Roapsa 
BOARD (1927), 30 W. A. L. R. 16.— 


ab. Power to. employment & 
insist on Giavelacal 3 of any employee. ras 


contract to cngage two miners to aasist 

him in the work, was a servant, & not 
an independent contractor. —PAaRK v. 

pa hed aie Lente Coat Co., Haa- 
v. WILsons & CLYDE Coat Co., 

(1928) s. Gta; agd., {1929) S. 38, 


F Pinan 


PART II. SECT. 9. 


so. Inspector ap oinked under Noxious 
Weeds <Aet,j— ere a municipality 
appoints an afhiecr to perform a public 
service in which the corpn. has no 
special intcrest, & from which it derives 
no special bencfit in its corporate 
capacity, such officer ia not the servant 
or agent of the municipality, &, there- 
fore, it is not Hable for bis negligence 
in the performance of his dutiea.— 
MEAD ». mere UIs RURAL MUNICI- 
PaLIrTy, (1928] 2 D. L. R. 524; [1928] 
1 W. W. R. 756.— CAN. 


PART II. SECT. 10. 


ex. Representative before L 
Board.|-—The relationship between oft. 
brewery co. & plitf., who was deft.’s 
representative before the Liquor Board 
of Saskatchewan & who was remuner- 
ated by a commission on beer sold 
through him to the Board, held to be 
oat va ar r& nt BOLE & not that of 
prince agent. BOLE 

stek's, LTp., [1931] i L. R. ree: 
[1980] 3 W. W. R. 51 0. LOAN. 


2 


a 


into a written contract of service unless 
it is so universal that no workman 
could be supposed to have enteréd 
into the service without looking to 
jit as part of the contract, & even where 
because of their generality or univer- 
snility certain rights may fairly be 
said to constitute a custom there 
can bé no justification i Nahata 
that a workman who did not in f 

know of them entered Mate his hiring 
having them in mind.—Yousna v. 
Coe eee ea sae -» (1929) 


452; 2 W. R. 385; 
38 Man. L. It. 283 ; aa. {1931 ] 1 
oon” R. 49; 1D. L.. R. 645, P. C.— 


sd. To prove value of services. }—In 
an action brought on a quantum meruit 
for work dona & services rendered 


~ evidence was given of an ment 
not in writing, whereby de 
to pay a certain w salary & alee 


@sum of £200 at the end of two 
It was also proved that deft. ha 
the weekly salary but bad refused to 

pay the sum of £200 :—Held : thourk 
the parol agreement was one to which * 


‘Stat. Frauds was applicable, it was 


nevertheless admissibic ar evidence ees 
the value of plitf.’s eservices.— 

v., GRIFFITHS NDB. LYD. (4928) mr) 
S."R. N.S. W. 425; 45 N. &. W. WON, 
130.—AUS. 


296. After this case add :— 


“* See, also, Nos. 387, 388, post.’? 
387. Add. Annotation :—Distd. Jacks Wm. & Co. 


Vol. XXXIV.—-Master and Servant. Cases 296—506, 





v. Palmers Shipbuilding & Iron Co. (1928), 


98 L. J. K. B. 366. 


388. Add. Annotation :—Folld. Jacks Wm. & Co. | 
v. Palmers Shipbuilding & Iron Co. (1928), 


98 L. J. K. B. 366. 


896. Add. Annotation :—Consd. Savage v. British 


India Steam Navigation Co., Power 1. Same 


(1930), 46 T. L. R. 294. 
$96a. re 








——.}—In actions by the captain 
& by the chief officer of an ocean passenger 
steamer for alleged wrongful dismissal there 
was no written contract of employment, & 


| 
| 
| 
! 


the only documents relating to employment ' 
were various circulars dealing with the age 
at which officers must retire, their rights to 


pension, & their right to leave on full pay 
after certain periods of service. 


made it clear that pensions were only to be 
paid at the discretion of the employers :— 


Heid: 


the contract of employment was 


determinable by either party at any time on 

reasonable notic2, & in the case of the chief 

officer reasonabl:: length of notice would have | 
been 12 months, & he was entitled to judg- | 
ment for 12 months’ salary. 
the captain the action was dismissed.— 
SAv4GE v. British INDIA Stram NAVIGA- 
TION Co., Lrp., Power v. Bririsy INDIA 


STEAM NAVIGATION 
T. L. R. 294. 


Co., 


Lip. 


The circulars | 
| 
| 
| 


In the case of 


(1930), 


396b. ——- -——— Chief officer.}] —- Savaar v. | 


British INDIA STEAM 
lrp., POwER ov. 


NAVIGATION Co., Lrp., No. 306a, ante. 
4149. Chief officer.|—SAVAGE v. 


STEAM NAVIGATION Co., 


| 
| 
| 


BRITISH INDIA STEAM NAVIGATION Co., Lrn., 


No. 396a, ante. 


stances pltf., a private tutor, was entitled 
to three months’ salary in lieu of notice.-— 
WILSON v. UcELLI (1929), 45 T. L. R. 3065. 


453. Add. Annotation :-—Refd. Brown v. Dagenham 


| 

414b. Tutor.]—-The ct. held that in the circum- | 
| 

| 

| 

U. D. C., [1929] 1 K. B. 737 ! 


463. Add. Annotations :—As 


271. 
{[1930] A. C. 277. 
470a. 








lo 
Bouzourou v. Ottoman Bank, [1930] A. ©. 
Apld. Ottoman Bank v. 


Order relating to place of work. i 
An order by a master to his servant to remain 
in a place within the area of his employment 


(2) Apprvd. 


Chakarian, 


is a lawful order unless it involves imuine- | 
diately threatening danger by violence or . 


disease to the person of the servant. 
Applt., a Christian Turkish subject in the 


employment of resp. bank, was ordered by | 





PART IV. SECT. 2, SUB-SECT. 1. 


se. Termination by servant—Induced 
by fraudulent misrepresentation of 
master:|—MALCOLM v. WESTERN CANA- 


MIAN Magcio SI. Brack Fox & 
cl ig (B. C.), (1929] 4 D. L. R. 580. 


PART IV, SECT. 2, SUB-SECT. 10.— 
B. (b) (i). 


393 v. —— ——.} MESSER v. 
BaRRETY?Y Co., {1927} 1 D. L. R. 284; 
59 O. L. R. 566.—CAN. 


PART Iv. sae re ama 10 
. (6) il. 
421 ti, —— ——.]} Where 8 con- 


8 re AE RE A TAM 


i eet eee 
ee eee ae amen, 





A100. ee 


481a. ---—— By violence or disease.] 
491a. What 


502. 


508. Add. Annotations :--Consd. hams 
David Sharratt & Sons, Lid. (1930), 85 Com. 


them to be transferred from their Stamboul 
branch to their branch at Mersina, a distant 
lace in Turkish Asia Minor. He refused 
go on the grounds: (a) that Mersina was 
not within the area of his employment ; 
(b) that the order was unreasonable in the 
view of his ignorance of Turkish, & the 
bostile attitude of the Turkish civil authori- 
ties to him. He was thereupon dismissed 
without notice, & brought an action for 
wrongful dismissal :—Held : (1) on the facts, 
Mersina was within the area of applt.’s em- 
ployment, & (2) as he did not suggest that 
compliance with the order would involve 
him in personal danger, the order was lawful 
& his disobedience to it a faule grave which 
under the contract justified his dismissal.— 
Bouzourou v. OTrroMaNn BANK, [1930] A. C. 
271; 901.5. P.C. 166; 142 L. T. 535, P. C, 


~}--Resp., an Armenian & a 
Turkish subject, was in the permanent 
employment of applt. bank. In 1922, while 
employed at their Smyrna branch, he was 
sent on business of the bank to the head 
office at Constantinople, & was given tem- 
porary employment there. He informed 
applts. that his life was in danger in Con- 
stantinople from the Turkish authorities, & 
asked to be transferred to a branch outside 
Turkey. That) being refused he fled from 
Constantinople. le was dismissed without 
notice, & brought an setion for wrongful 
dismissal :—Ifeld: as the evidence estab- 
lished that resp.’s) personal safety was in 
real danger in Constantinople, his flight was 





NAVIGATION Co., not a faute grave entitling appits. under the 
British InpU. STEAM contract to dismiss him; & as his disability 
to perform his contract, whether in Con- 

Britise INria : stantinople or elsewhere, could not at the 

Lrp., PowEn v. date of his dismissal be regarded as perma- 

nent, his offer to serve outside Turkey 

entitled him to maintain the  action.-— 


OTTOMAN BANK ¥v. CHAKARIAN, [1930] A: C. 
277; 0014. S01. CL 975 142 L. T. 466, Po . 
— BovuzovurRov 
v. OTTOMAN BANK, No. 470a, ante. 


470b, ante. 

amounts to.]--VAN WHYENBERGH 
(.) ». Brivisy Ace TATe SILK Coren., Lp. 
(1930), 74 Sol. Jo. 90. 


Add. Annotations : As to (1) Refd. Uarrods, 
Ltd. » Lemon, [1981] 2 K. . 157. As 
fo (2) Consd. Ramsden v. David Sharratt & 
Sons, Ltd. (1030), 35 Com. Cas. 314. dienerally, 
Refd. A.-G. v. Goddard (1029), 08 1. J. K. 2. 
743. 

Ramaden  ». 


Own ee 
ee ne 


tract. of employment is for a definite 
time, & the employee is dismissed 
without: cause, he may ab once corn: 
mence action for the breach of contract. 
The measure of damages ta the actual | 
Joss sustained ; the amount of damages 
may be much less than the wages for 
the unexpired period, depending upon 
pitf.’s success in obtaining equally 
good eluployment elsewhere. In the 
ease of menial servants, however, usage 
has catablished the right to distaiss at 
any time by giving a month's notice, 
or a month’s wages ip licu of notice. 
A farm hand is a mnenial servant within 
the meaning of this rule.-—PEIDL tv. 
Bonas, (1931) 1 W. W. RR. 225; 2 
D. L. R. 362.—-CAN 


3 


PART IV. SECT. 2, SUB-SECT. 10.—D. 

p io---.j--A notice served on 
Apr. 4 to take effect on May 4 is not 
30 days’ notice.—-PIEKCK t. MYLOR 
ScHooL Disrrier, (1929) 3 D. LL. B. 
49; 1 W. W. 2 923; 23 8. 1. 
365.---CAN. 


PART IV. ial 9 SUB-SECT. 11.— 
- (a) 


t {. -——.j—Where the dismiasal of 
an employee is for causo, he is not 





cotitled to any notice.—VAILLANCOU 
v. ., {1927} Exch.'C. Ht. 21.—CAN. 

t fi. .J—Ross v. WILLARDS 
CuocoLarses, Lrp. (Man.), (1927] 2 


D. L. R. 461.—CAN, 


Cas. 314. Retd. Lever Bros., Ltd. v. Bell 
(1930), 47 T. L. R. 47. 


509. Add. ea ‘—Refd. Brown v. Dagen- 


ham U. D 


C. (1929), 140 L. T. 615. 


530a. Driving motor car te common danger.|/— 


Pitf., a commercial traveller, was employed 
by defts. under an agreement which provided 
that plitf. was to use a motor car for the 
carriage of samples. Pltf. was convicted 
of driving the car to the common danger & 
was fined, & his driving licence was sus- 
pended for three months. Defta. terminated 
Itf.’s employment, on the ground that these 
facta constituted misconduct justifying dis- 
missal. In an action for wrongful dismissal 
defts. also pleaded that, before the agreement 
was made, pltf. ought to have informed them 
that he had previously been convicted of being 
drunk when in charge of a motor car & been 
sentenced to imprisonment for driving it in 
a manner dangerous to the public :—Held: 
(1) there was no obligation on pitf. to disclose 
his previous conviction for a motoring offence ; 


(2) the conviction during the currency of the |. 
agreement, even although pitf.’s licence was 4. 
suspended, was not a ground for terminating | 


- the agreement, as pitf. could have got some- 


one to drive the car.—HaNps v. SIMPSON, 


Eneiish anp Emer: Dicrst SurrLeMeEnrt. 


Fawcerr & Co., Lp. (1928), 447. L. R. 296 ; 
72 Sol. Jo. 138. 


565. Add, Annotation :—Apld. Hands v. Simpson, 


Fawcett (1928), 44 T. L. R. 295. 


565a. What are material facts—Employment of 


594. 


commercial traveller—Not . previous con- 
viction for motoring offence.|—-HANDs  v. 
mae Fawcett & Co., Lrp., No. 530a, 


Add the following paragraph :— 

Another replication to the same plea 
alleged that plitf. was an African & a negro, 
& t. negroes were enslaved in divers 
States of the United States of America, & 
bought & sold as slaves by the citizens of the 
same States; that the captain of the C., 
before pltf. deserted, threatened to sell him 
as a slave to certain citizens of the United 
States; that San Francisco is in one of the 
said United States, to wit California; & 
pltf. had just & ‘reasonable grounds for 
believing & did believe, that, on the arrival 
of the O. at San Francisco, the captain was 
about to carry his threat into execution; & 
thereupon pltf., in order to prevent ‘the 
captain from selling him as a slave, deserted 
the C. :—Held: on demurrer, a bad replica- 
tion, as not showing that California was a 
State in which pltf. could be sold as a slave. 


Part V.—Remuneration. 


Add. Annotations :—-Distd. Stevens v. Hamp- 
stead Borough Council, [1929] 2 Ch. 239. 
Refd. Dennerley v. Prestwich U. D. C. (1929), 
141 L. T. 602. 


v. LIVER- 
POOL Coren. (1927), 137 L. v3 306; 915. P. 


AS SereS eens ates | tment 


: 106; 25 L. G. R. 859, C. A. 
Ann: -—Folld. Kelsey v. Rirmingbam Corpn. (1927), 92 


J. 


2 Ch. 239, 
628b. 


. 12; Stevens v. Hampstead Borough Council, [1929] 


.|——KELSEY v. BIr- 
MINGHAM CORPN, (1927), 92 J. P. 12. 


So RS 0 ee | enenen 


628c. ———- —-—- ———- War bonus not included—- 


PART IV. waaay a hr acetal 11.~ 
: vii. 
548 ii. ——.}—A native servant 


addre 


essed 
insolent & insul 
hia employer's customers, a European. 
in the presence of a 
a a servants : 
was diemissing 
him, & was not Hable for sary for the 
unexpired portion of the onth.— 
Goal v. WILSON & COLLINS (1997), 48 
N. L. R. 31.—68. AF. 


Contract to pay ‘‘full regular pay.’’|—A 
borough council passed a resolution that all 
employees volunteering for greet service 
during the war should be paid ‘‘ full regular 
pay,’’ less allowances by the Govt., & their 
positions should be kept open until their 
return. Pltf. enlisted in Nov. 1914, & served 
till July, 1919. Between those dates several 
increments of pay & war bonuses syhaae 
awarded to the council’s employees :—Held : 


grossly 
ting nature to one of 


@ remark of 4 


of native 
—He the master 
tified in suinmacily 


aamemanmal 


687 vil. 
KINzxEI., [1931] 2 





629. 


630 


644. 


649 


the ‘‘ full regular pay ’’ was the pay he had 
been receiving down to the date of enlist- 
ment & did not include any increases or 
bonuses.—-STEVENS v. HAMPSTEAD BOROUGH 
CouncIn, [1929] 2 Ch. 239; 98 L. J. Ch. 289; 
142 L. T. 229; 45 T. L. R. 430; 93 J. P. Jo. 
2865; 27 L. G. BR. 590. 


Add. Annotations :—Distd. Adams v. Liver- 
eer Corpn. (1927), 187 L. T. 396. Apld. 
Hs hn aba West Ham Corpn., [1927] 1 Oh. 30. 
Stevens v. Hampstead Borough 
Council, [1929] 2 Ch. 239. 
Add. Annotations :—Apld. Adams v. Liverpool 
ih yn. (1927), 137 L. T. 396. Folld. wehbe 
oan Borough Council, ade 


pen asides -—Refd. Mellor v. Beard- 
more (1927), 44 R. P. 0. 175. 


Add. Annotation :—Generally, Refd. Pockney 
v. Atkinson (1929), 142 L. T. 185. 


700. Add. a neiasst :-—Refd. Brown v. Dagen- 


oe V. SECT. 2, SUB-SECT. 1.—C. 


--~— ‘Nel profits ’---Right of 
enplover. ie Pecrenene dedts. 

DIAN OREDIT CORPN., . (b). 
119380) 3 ‘pe tT 2 719.—CAN. 


PART V. SECT. 2, SUB-SECT. 1.— 
D. ee 


PART V. SECT. 2, SUB-SECT. 1.—G. 


NBIGNER 
a R. 539.- "OAN. 


ham U. D. C., [1929] 1 K. B. 737. 


713; (1927) 1 W. 
Man. L. R. 464 


W. R. 776; 36 


.—CAN 
PART V. SECT. 2, SUB;SECT. 6.— 
oi. -— 


An Rr 
whe has become 6: emaneip ated from the 
control of his father, Bi entitied to 
recover wages earned by him by work- 
ing a a stranger, even ered he 

at the time of the t 
should be. credited ‘on a 
debt” ne rom his gear to his 


METHERAL 
Gay i987] 1 ri Ww. w "R. 990.—CAN, 


}-——MAR- 


PART IV. SECT. 2, SUB-SECT. 11.— 648 vi. ———- ———. }}—A farm labourer, 
A. {j). hired for the season at so much per sf. Against whom maintainadle— 
566 sv. vw. | month, is entitled to pen of M. supplying Wages of 
REM ER Motors, ss mies 4 | wages at the end of tng unless | planter’s + ¥ v, BORKE 
Y,. J 526: (1928) 3 W.W. R. 192. the contract provides to the contrary.— | & HACKETT (1819), 1 Nad | L. R. 190.— 
= Cowan v. EISLER, t19a7} 2° D. L. R. | NFLD. 


4 


701. Add. Annotations :—Refd. Brown v. 


739a. oar aas 


739b. ——— ———.]—-Re 


769. Add. Annotation: 


769a. 





Vol. XXXIV.—Master and Servant. Cases 701832: 


7i1a. Agreement to pay commission—Onus of 


Dagen- 
ham U. D. C., [1929] 1 K. B. 737; Fisher v. 
Oldham Corpn., [1980] 2 K. B. 364, 





Part Vl.—Breach of Contract 


782, Add. Annotations :—Refd. Guy-Pell v. Foster, | 
[1930] 2 Ch. 169; Huntoon Co. v. Kolynos 


(Incorporated), [19380] 1 Ch. 528. 


782a. Failure to obtain permit—Employment of | 


alien.}—-BARANOWSKI v. EINSTEINS ELECTRO- 
CHEMICAL PRocEss, LTp., BARANOWSKI v. 
EINSTEINS ELFCTRO-CHEMICAL Process, LTD. 
(CONSOLIDATED) (1931), 75 Sol. Jo. 247 


789. Add. Annotations :—Consd. Fowler v. Com- | 
Apld. | 


mercial Timber Co., (1980]2 K. B. 1. 
Re Gramophone lecords, Ltd. (1930), 69 
L. Jo. 201. 

~J—By a written agreement pltf. 
was appointed managing director of deft. co. 
for five years at a certain salary. Before 
the expiration ot the five years a resolution, 
which was supported by pltf., was duly 
passed for the vc luntary winding up of the 
co. as by reason of its liabilities it could not 
continue its business. 
claiming damages for breach of the ayrec- 
ment to employ him for five years :---Held: 








a term could not be implied in the agreement. | 


that if the co. went into voluntary liquida- 
tion with the assent or approval of pltf. he 
should lose all right to recover damages for 
the breach of the agreement, & that he was 
entitled to damages for that bieach.-~- 


FOWLER v. COMMERCIAL TIMBER Coa,, LrD.. | 
(/1930)2 K. B. 1; vo L. J. WK. WB. 520; bes | 


L. T. 891, C. A. 
GRAMOPHONE HECORDS, 
Lrp. (1930), 69 L. Jo. 201 ; 169 L. T. Jo. 193; 
[1930] W. N. 42. 





Kolynos (Incorporated), [1930] 1 Ch. 528. 


762. Add. Annotations :—Refd. Guy-Pell v. Foster, 


[1930] 2 Ch. 169; Huntoon Co. v. Kolynos 
(Incorporated), [1930] 1 Ch. 528. : 

Meaning of ‘‘ year to year.’’|--. 
Applt. was by an agreement of service 








In an action by pltf. | 


Refd. Huntoon Co. v. | 


: 
| 
| 
| 
| 
| 
| 
| 
: 


appointed by the resps. as a London manager : 


for a period of six months from Dec. 1, 1928, 
at a named salary subject to renewal, & by 
clause 6 of the agreement it was provided 
that if at the expiration of six calendar 
months the governing director on behalf of 


eet 


| 881. 
832. 


W71a.--— Damages for loss or 


| 790. Add. 


proof.|—-Harvt v. BenNETT & Co. (1928), 72 
Sol. Ju. 2865. 


and Remedies Therefor. 


the co. should in his sole & absolute discretion 
think fit the engagement of applt. should 
continue from year to year, & by sub- 
clause (c) it was provided that in the event 
of the agreement being extended the co. 
should as soon as practicable appoint applt. 
to be a director of the co. ‘The six months 
from Dee. 1, 1928, would expire on May 31, 
1929. Applt. was not appointed a director, 
& at the end of a year fram the time when the 
six months expired the co., by their letter 
dated May 29, 1980. gave him six months’ 
notice to terminate the agreement, whereupon 
applt. brought an action claiming damages, 
& the matter went to arbn. s- Meld: (1) the 
“year to year” period began at the end of 
the trial period, ie. at the end of the six 
months, when the  geverming director 
exercised his option & that the appt. was 
therefore entitled to one year's loss of salary ; 
& there were no materials on which any 
damayes could be awarded for loss of salary 
as a director; (2) applt. was not entitled to 
recover damages for loss cf prestige &/or 
publicity. — Ne GOLOMB & PORTER (WILLIAM) 
& Co., LUp.'’B ARBITRATION (1031), 144 0. 7. 
583, ©. A. 

prestige or 
publicity.| --Re GOLOMB & Posen CWLLLTAM) 
& Co.’s ARBITRATION No. TO, ante. 


782. Add. Annotation :-~Refd. Brown ve Dayen- 


ham U. D. G., [1929] | K. 13. 737. 


788. Add. Annotations ;—-Consd. Marbé v. George 


Edwardes (Daly’s Theatre) (1927), 96 L. J. 
K. BK. 980. Refd. fee Golomb & Porter & 
Gols Arbn. (1931), 144 UL. 1. 588. 

Annotations ;: -Consd. Ne Golomb & 
Porter & Co.’s Arbn. (981), 144 1. Te 583. 
Refd. Marbé #. George Kadwardes (Daly’s 
Theatre) (1927), 43 T. 1. 2. 460. 


798. Add. Annotation : --Consd. Savage v. British 


India Steam Navigation Co.. Power v. Same 
(1930), 46 T. Le R. 204, 

Add. Annotation :---Consd, Sagur v. 
halgh & Son, Ltd., [L981] 1 Ch. 819. 
Add, Annolution :--Refd. Sagar v. Ridchalgh 
& Son, Ltd., [1981 Lb Ch. 310, 


Ride- 


{; 144 


PART V. SECT. 2, SUB-SECT. 6.— ; 
A. ) agreement had been appled to applt... | 


sj. Want of notice—Of shipping of 
servant—21 Tie Cc. $. ‘Gorr v. 
Bannon (1859), 4 Nfid. L. R. 286.— 


PART VI. SECT. 1, SUB-SECT. 2. 


n i. Whether Wages Agreement 
part of comtract.}—Applt. was verbally 
engaged in 1920 by hd ia a railway 
co., a8 & machinist in thelr shops at the 

going rate’ of wages. In 1927 he 
recelyed notice of dismissal on the 
ground of reduction of staff. He sued 
for wrongful dismissal, contending that 
a written agreement, entered into by 
resps. with a labour organisation & 
called Wages Agreement No. 4, formed 
part of his contract of employment, & 
that under it resps. could not dismiss 

upon a reduction of staff, as they 





ee is ce ek 





who Was not a member of the organisa- 
tion, ag to the amount of his wages, the 
notice given him, & fa other respects ; 
resps. Ktated at the trial thet. they had 
applied the agreemeat to all the men 
employed in their eahops :--MHeld: 
Wage Agreement No. 4 did not form 
part of the cuntract for the employ- 
went of applt., the fact that resps. had 
applicd it to him being equally con- 
sistent. with the view that they had 
done x0 45 48 matter of policy. Further, 
that having regard to the terms & 
nature of the agreement it. did not by 
itself coustitute a contract betweeu 
any individual employeo & his em- 
ployer; observance of its term b 
employer could not be enforcec 
action even by the o : 
“only by calling a strike.—-Youns v, 
CANADIAN NORTHERN Ry. Oo., [1931] 


5 


had retained men junior to him. The > A. C. 63; 100 I. J. P.O. 5 
CAN. 


an | 
by | 





L. T. 255, P. C.- 

am. failure to send oul traveller --- 
Remuneration therelry reducal,| - ERSON 
a. GALLS, Lrp., (19380) PW. We Tt 
905; 2. L. R. 099s 3s Man. L. Tt. 
613; revag., 19930) 1 1) 1s. it. 544.—CAN. 


PART VI. SECT. 3, SUB-SECT. 2.-~— 
B. (ce) iil, 


793 ill, —---- --—-.}-—-Where a con- 
tract of employment provides that. 
either party may terminate {ff on 
notice given at a certain time the 
Hervant can recover us dumuges for 
wrongful dismissal only the equivalent 
of the amount of wages agreed on for 
the perlud so provided, i.¢c., where 
30 days’ notice is provided for he can 
recover only 30 days’ wages.—PIeKRCE 


nisation, but | », Mytor ScHoot Diarnict, ity 4 
3D. L. R. 49; 1 W. W. RR. 328; 2 
Ss. L. It. 365.——CAN, 


37 * 


Cases 880—1054. 


ENGLISH AND Emprre Dicest SuPPLEMENT. 


Part Vil—Duties and Liabilities of Master. 


880. Add. Annotation :—Refd. James v. British General Insce., [1927}2 K. B. 311. 


Part Vill— Duties and Liabilities of Servant. 


490. Add. Citations :—06 L. J. K. B. 152; 


L. T. 271. 


895. Add. Annotation :—Refd. Re A Debtor (No. 
229 of 1927), [1927] 2 Ch. 367. 

908. Add. Annotations :—As to (1) Refd. Harrods, ' 

. v. Lemon, [1981] 2 K. B. 157. 

to (2) Consd. A.-G. v. Goddard (1929), 98 

Generally, Refd. Ramsden 


Ltd 


I. J. K. B. 748. 


136 


v. 


David Sherratt & Sons, Ltd. (1930), 35 


Com. Cas. 314. 


928. Add. Annotation :—Refd. Putsman v. Taylor, 


[1927] 1 K. B. 637. 


As 


938. Add. Annotation :—Refd. Boorne v. Wicker, 
[1927] 1 Ch. 667. 

941. Add. Annotation :—Refd. Putsman v. Taylor, 
[1927] 1 K. B. 637. 


Part IX.—Liability of Master to Third Persons. 


962a. Authority to sell.|—SENIoR v. WOLMER. 
713 KE. R. 990: 


(1628), Benl. 132 ; 


SEIGNIOR & WOLMER’S CASE, 


966. Add. Annotation :-—Refd. Bull v. West African 
Shipping, etc. Co., [1927] A. C. 686. | 


970a. 


Barnes, 84; 94 B. R. 793. 
987. 


2K. B. 244. 
091. 


2K. LB. 244. 


Bank, I4d. (1931), 47 T. L. 


a er 


PART VII. SECT. 1. 


sk. Contract to = anply medical atten- 
tion—E.wrtent of liah rility. --Pitf., who 
was on employee of deft. co., brought 
this action against the co. upon a 
contract whereby it agreed to furnish 
him with medical & surgical treatment 
in caso of illness, in consideration of 
moneys deducted from time to time 
from bis monthly salary. Falling ti], 

he was treated in the company’s 
hospital as physicians & surgeons 
employed by the co. He asserted 
breach of contract in that he had not 
been skilfully & properly treated :— 
Held: the co. having exercised due 
care & skill in selecting its medical 
staff, had done all it undertook to do 
& was not, to be regarded as warrant- 
ing that in all details of treatment the 
physicians & surgeons selected would 
exercise reasonable care & skill, & tho 
action was  dismissed..—JaRVIsS tr. 
INTERNATIONAL NICKEL Co., [1929) 2 
.L. R. 842; 63 0. L. R. 564.—CAN, 
sl. ---—- No liability for negligcnce of 
doctor.}—Where an employer contracts 
with a properly qualified physician to 
furnish medical serviecs to his em- 
ployees, payment therefor being 
provided for by periodical deductions 
from their pay, the employer is not 
Hable in damages to an employee who 
contracted an infectious discase as the 
result of the negligence of the physician 
in not diagnosing as such discase a 
disease which was prevalent among the - 
omployeos. ST aMEeTOR © PHCENIX 
ee Aas ener & Bunn, [1931] 1 
as: . L. R. 777.—CAN, 


-]|—Respondeat superior extends to 
civil matters only.—R. v. LEVER (1746), 


Add. Avnolatinns :—Refd. Kreditbank Cassel 
G. m. b. H. v. Schenkers, {1927] 1 K. B. 826; 
Reckitt ». Barnett, Pembroke & Slater, [1928] 


Add. Annotations :—Consd. Kreditbank Cassel 
G. w. b. H. v. Schenkers, [1927] 1 K. B. 826 ; 

Reckitt v. Barnett, Pembroke & Slater, [ 1928] 
Distd. Slingsby v. District 


Britt v. Conmeye & Nevill (1928), 44 T. L. R. 


ar A A CTR arena peNaeEEtes mtd eteehe woke 


3 


294 ; 
sub nom, 


Godb. 360. K. B. 609. 








Lloyds Bank v. Chartered Bank of 
India, Australia & China (1928), 97 L. J. 


996. Add. Annotations :—Consd. Poland v. Parr, 
[1927] 1 K. B. 236. Refd. Britt v. Galmoye 
& Nevill (1928), 44 T. L. R. 293. 


1005. Add. Annotation :—Distd. 


Addie R. & 


Sons (Collieries) v. Dumbreck, [1929] A. C. 


358. 


(1929), 4 


R. 587. Refd. 


ee een neo nen OC nRESEDO TL EE De Tot te no 


ariel IX. SECT. 3, SUB-SECT. 1. 

964 fi, --—- ——.]—ANDERSON 0. 
RovER., 11998) 3D. L. R. 248.— CAN. 

964 iii. JA master is 
liable for the conduct of his servant 
whom he selects & puts in his place 
to discharge the duty he has under- 
inken. & this law is applicable in a case 
of bailment. The conduct of the 
servant is then the conduct of the 
master, & the master is Hable to the 
bailor VAN QEEL v. W inne 
oan D.L. R. 94; 63 0. L. R. 143. 


PART IX. SECT. 83, SUB-SECT. 4.—A. 


ee ee 








981 xxi. -/—-EHSTATE VAN DER 
Byt v. SWANEPOEL, [1927] App. D. 
141.—S. AF. 

981 xxii. ——~.)—BURRIA v. DART- 


neue TOWN (1927), 69 N.S. R. 227.— 


981 xxiii. Dog shot by servant.j— 
SWABEY v. PALMER a 869), (1900-1911) 
] Can. Dig. 51.—CAN. 
981 xxiv. .+~—Where a co. hold- 
ing a miner’s progpecting licence sent 
employees into the wilderness § to 
prospect for it under conditions which 
mado it necessary for them to cook 
their own food & supplied them with 
the cooking utensils :-—-Held : the em- 
ploy eos in making a fire to cook break- 
st preparatory to their day’s work 
were acting within the scope of their 
employment, & the co. was, therefore, 
Hable for aga caused by their, 
negligence in failing to put out the 
fire.—-MURDOCH tv. CONSOLIDATED MIN- 


6 








| 
| 
E 
| 
| 
| 


1011. Add. Annotations :—Consd. Lloyds Bank v. 
Chartered Bank of India, Australia & China 
(1928),97 L. J. K&. B. 609; Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2K. B. 244. 
Refd. Fenton Textile Assocn. 

45 T. L. R. 264. 


1054. Add. Annotalion :—Expld. & Distd. Fisher 
v. Oldham Corpn., [1930] 2 K. B. 364. 


v. Thomas 


Ae eaten eee en ots ces: 





ING SMELTING & POWER C0. [1928] 
1 D.L. RR. 853; [1928] 1 WwW. Ww 8 ; 
39 B.C. R 386; revad., [1929)1 D. L. BR. 
913; 8.C. R. 141. —CAN, 

985 i. ——— Servant acting for master’s 
henefit.)—Wine Ker v. Butt (B. C.), 
{1927] 2 D. L. Rh. 641.—CAN. 


PART IX. SECT. 3, SUB-SECT. 4.—C. 


997 iii, -——.] —- M‘INTosH  v. 
CAMERON, [1929] S. C. (Ct. of Sess.) 
44.—SCOT. 


PART IX. SECT. 3, SUB-SECT. 6.—-D. 


1026 i. General rede— Master not 
liable—Act outside scope of authority.}— 
Where a servant, acting on the 
assumption, not reasonably founded, ° 
ie property of his master & also 

rhe Hah of another were in common 

took upon himself to interfere, 
with a view to sa his master’s 
property, with the resglt that the 
other owner’s property was destroyed : 
—Held: the servant having no express 
authority so to act, no autbority would 
be implicd.—BrRoxKEN ASSsOcI- 
ATED SMELTERS PTY. v. MONAGHAN, 
[1928] S. A. S. R. 400.—AUS. 


1030 i. —-—-- ——— Where act contrary 
to orders.}—CroTon v. LEONARD & 
| JOuNs, (1931) 2 D. 1. R. 38.—CAN. 


PART IX. SECT. 83, SUB-SECT. 13.—A. 
e ee — ghey ia of a & 


v. SARNIA 
Barpar Co, o Gott D Lk L. R. 742.— 


1098. Add, Annotation :—Distd. Britt v. 
& Nevill (1928), 44 T. L. R. 294. 


1100a. 





——.]—A.., 


motor car, 
to take friends to a 


72 Sol. Jo. 122, 


1143. Add. Annotations :--—Consd. 
Larsen (1928), 21 B. W. C. GC. 339 
v. Parkin Wm. & Co. (1929), 140 


1145a. ———.]|——-THE ENTERPRISE, 


who had B. in his employ- 
ment as a van-driver, lent him his private 
after the day’s work was finished, 
j nd theatre. 
negligent driving injured pltf. :—Held : 
the journey was not on the master’s business 
& the master*was not in control, he was 
not liable for his servant’s act.—BritT?T v. 
GALMOYE & NEVILL (1928), 44 1. L. R. 294 : 


TAYLOR (1853), 9 L. T. 302. 


1149. Add. Annotation :—Consd. Fisher v. Oldham 


Corpn., [1930] 2 K. B. 864. 
1173a. 








J—R. v. Lever, No. 970a, ante. 


1178. Add. Annotation :—Consd. Allen v. White- 
head (1929), 45 T. L. R. 655. 


Vol. XXXIV.— ‘Master and Servant. Cases 1098—1490. 


Galmoye | 


as 


B. by ; 


STRONG  »v., 








12381. Add, Annotations :—Retd. Silverman v. Im- 
erial London Hotels (1927), 137 L. T. 57; 
lundy, Clark & Co. v. London & North 

Kastern Railway (1931), 100 L. J. K. B. 401. 
12384. Add. Annotation :—Refd. Brooke v. Bool, 
[1928] 2 Kk. B. 578. 

1240. Add. Annotation :--Consd.<isher v. Oldham 
Corpn., [1930] 2 K. B. 364. 

1255. Add. - Annotation :—Refd. Brooke v. Bool, 
[1928] 2 K. B. 578. 

1266. Add. Annotation :~-Refd. Brooke v. Bool? 


1267. Add. Annotation :-—Consd. Dee Conservancy 
Board v. McConnell, [1028] 2 K. B. 159. 
1271. Add. Annotation :—Refd. Brooke v. Bool, 

[1928] 2 K. BB. 578. 
1274. Add. Annotation :—-Consd. Reigate Corpn. 
v. Surrey County Council, [1928] Ch. 359. 
1275. Add. Annotation :-—Retd. Brooke v. Bool, 
[1928] 2 K. B. 578. 
| 1276. Add. Annotation :--—Refd. Brooke v. Bool, 
| [1928] 2 K. B. 578, 


| QYUR])Y Ie : = 
Williams v. | [1928] 2 K. B. 578. 
; Templeton | 
L.T.519. | 
\ 


Part X.—Rights of Master against Third Persons. 


1306a. .|———— 
Edw. 3, fo. 14, pl. 15. 





v. Prize (1373), Y. B. 47) 1807. Add. Annotation :--Refd. Scammell G. & 


Nephew v. Hurley, , L020} 1 K. B. 419. 


Annotation :-—Consd. Lumley v. Gye (1853), 2 BE. & B. 216. 


1806b. ——.]J—-ANON. (1469), Y. B. 9 Edw. 4, 


fo. 31, pl. 4. 
1306c. 
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PART IX. SECT. 3, SUB-SECT. 13.— | 
B ) ' Ployed a man to take his horse from | 


1090 iii. --When where an 
employer is sought to be held liable for 
the negligence of a servant, e.g. one 
employed to drive a motor car, the 
question arises whether the accident 
occurred while the driver was in the 
course Of his employment, the master 
should be held liable unless the proper 
finding is that at the time of the 
accident the servant was on an in- 
dependent & separate journey of his 
own; in other words, the master is 
liable even if the proper finding is that 
the servant waa doing something 
Ha eta to the course of his em- 
mag also have been carrying out a 
Purpone of his own.---WeEstr & WEST 1. 
J 





ACDONALD’A CONSOLIDATED, LTD., & | ‘ 
3) Viaxrrcn vp. Bonn, (1928) 1 W. Wy Tt 


MALcou_m, [193)} 2 W. W. R. 657; 3 
D. L. R. 812.—CAN. 
1090 iv. 


THOMAS, [1931] 
3 WwW. Ww, R. 
W.W.R. 44; 4 





-] — BATTISTONI 1. 
1D. L. R. 559; (1930) 
6173; revad., 
D. L. RR. 526.—CAN, 


1090 v. ———.]—JARVIA v. SOUTHARD | 


Motors, Lrp., [1931] 2 W. W. KR. 812. 
—CAN. 


PART IX. SECT. 3, SUB-SECT. 13.— 
B. (6). 
v 


1096 iv. —— -}—-Boypd vv. 
SMITH, [1931] 3 D. L. R. 748.—CAN. 


PART IX. —— a tanta 13.— 
se 6 eo 

1111 &. Servant.}-—In the absence of 
authority to the driver of a vehiale to 
entrust another employee with the 
duty of driving it, the owner is not 
responsible for the negligence of the 
Substituted driver.-—TUDHOPE v. 

ENDERSON, HENDERSON v. TUDHOPE, 
11930) 3D. L. 

38.—-CAN, 





D 
R. 245; 65 O. L. R. 


[198i] 3 | 


-}—AbDAMS & BAFEALDS CASE (/591), 
1 Leon. 240; 74 FE. Kt. 219. 
Annotation :—Consd. Lumley v. Gye (1843), 2E& Bowin. | 





1320. Add. Annotation :--Refd. Wardie & Lane v. 


Chilton, [1928] 2K. B. 308, 


eee eee ee ne wet eee 


1115 fff. -—--- ~--—.}---Applt. em- 


his business premiscs to ai paddock, 
Without the authority of applt., the 


; man entrusted this duty to a young 


oyment, even if at the same time he | 
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| 52 fi, ante 


boy, who rode the horse so recklessly 
that resp. was knocked down & 
injured :—/J/eld : applt. was not Hable, 
-—'THOMBON t. HAMILTON, [1927] N. Z. 
L. R. 11.—N.Z. 


PART IX. SECT. 3, SUB-SECT. 13.—E. 


sj. Negligence in effecting arreaf.)-- 
Where a co. has statutory power to 
employ &, praetically, to appoint 
constables, & a constable so appointed 
acts negligently In attempting to «(feet 
an arrest in the course of his cuploy- 
ment by the co., he renders the co, 
liable for the damage caused therchy.— 


449: 50 Can. Crim. Cas. 273 3 37 Man. 
L. ve 435.— CAN. 


PART IX. SECT. 6, SUB-SECT. 2.—A. 


1216 viii. ---—.}—- Defts., a railway 
co., being authorised to construct a 
line of railway, entertd into a cuntract 
with <A. for that purpore. The 
contractors, In order to gci ballast to 
complete the road, laid down a track 
across pitf.’« land, leading to ep gravel 
pit. & uscd it for the transportation of 
gravel to. the rallway :—J/eld: defts, 
were not Hable for the acts of the con- 
tractors, the trespass having been 
committed withunt their anthurtty, 
& bebyg merely collatera)l to the work 
which thes had agreed with A. to 
perfomn.--PAYNE 9, FREDERICION Ry. 
Co. (1871;, (1825-1897) N. B. Dig, 753. 
—CAN, 


1240 i. ——.}—-NYBEHG tv, PROVOST 
MUNICIPAL Mogens Boarp, No. 
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| 
| 
| 
| 


1490. Add. Annotation :-- Expld. & Dista. Fisher 
v. Oldham Corpn., [EQ80] 2 ht. 1. 364. 


PART IX. SECT. 6, SUB-SECT. 2. - 
B. (c) i. 

1266 3. Fire spreading to adjoining 
land .- Contract to cut dh tren bush.) --- 
NATIONAL ‘Pros Co., Urb. wv. DANSON, 
Presa; pW. OW, aR. 966; 3 OD. da It. 
149.- -CAN,. 


PART IX. SECT. 6, SUB-SECT. 2. -- 
B, (c) ii. 

sk. Julyiaqive warning of danger.) -- 
Persons lawfolly doings a work which 
interferes with ao publle right. eg 
contractors working on on highway, 
musbt use reasonable care not to injure 
persous lawfully exercising that right, 
&, theretare, must take rearonable 
precautions to warn such persons of 
dangers created by the doing of the 
work which the Jattor could not with 
reasonable care discover. -MeCCULLOCIE 
v STAR ConastRoecitio. ©... [19281 1 
D.L. R970; fiv2sy tw. WwW. R. 2th; 
22 Sank. L. Tt. 231.--CAN. 


PART X. SECT. 2, SUB-SECT. 1.--A. 

bi, -—--- Nolin absence of enticement 
or promiae.|-- An uctton for seduction 
doe not lie where the Intercourse did 
not result from enticement or pronuses 
on the part of duft.--CLing v. BATTLE, 
92x; 4D. LR. 189; [1928] 3 W. Ww. dt. 
11.—CAN. 

bil. - - - Jreynancy follwing second 
seduction. }--The fact. that a man has 
Kedueed an unmarried female withoat 
resulting damage does not preclude ber 
froin sueceeding In an action brought 
under sect. 3 of Seduction Act, HR. S.S., 
1930, where his subsequent seduction 
of her is followed by pregnancy or 
ness & consequent louss.—- BELUNGKE 
v. KOWBELL, (1931) 2 W. W. RB. 245 ; 
affy., 11930, 3 W. W. FR. 638.—CAN. 


PART X. SECT. 2, SUB-SECT. 1.—B. 
1344 vili. ———.}-—-In Jan. 1924, pitf.’s 
daughter, who was then 16 years of 


Cases 1505—1725.  Enauish anp Emprre Dicest SuPPLEMENT. 


Part XI.—Liabilities of the Servant to Third Persons. 


1505. Add. Annotation :—Consd. Fisher v. Oldham 
Corpn., [1980] 2 K. B. 864. 


1518. Add. Annotation :—Consd. Scammell G. & | 1539, Add. Citation :-—sub nom. MARKWETH 
Nephew v. Hurley, {1929] 1 K. B. 419. 


1525. Add. Annotation :—Consd. Leitch (William) 


” 


& Co. v. Leydon, Barr (A. G.) &. Co. 


v. 
Macgeoghegan (1930), 47 T. L. R. 81. 

Vv. 
ReYNOLDS & WerEstwoop, 2 Barn. K. B. 


327. 


Part Xll—Rights of the Servant against Third Persons. 


1558. Add. Annotation :—Refd. Hardie & Lane v. 
Chilton, [1928] 2 K. B. 306. 


1565. Add. Annotations :—Consd. 
Imperial London Hotels (1927),137 L. T. 573 
Forbes, Abbott & Lennard v. G. W. Ry. (1927), 
138 L. T. 286: Apld. Compania 
de Petroleo ‘‘ El] Aguila ” », Essex Transport 


Silverman v. 


exicana 


& Trading Co. (1929), 141 L. T.. 106. Consd. 
The Hayle, [1929) P. 275. 
Manchester Corpn., [1928] 1 K. B. 776. 
1572. Add. Annotation :—-Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 
1579. Add. Annotation :—Retd. Halliwell v. Ven- 
ables (1930), 99 L. J. K. B. 353. 


Refd. Coleshill v. 


Part XIII.—Liability of Master in Case of Accident or 


1657. Add. Annotation :—As to (1) Refd. Dew v. 
United British S.8. Co. (1028), 139 L. T. 628. 


uge, went into the service .of O°L. 
The terms of the hirlng were not 
proved, but appeared to be for about 
1t months, from Jan, till Christmas, 
as she continued in O’L.’s service till 
the end of 1924, & re-ontered it in 
Jan, 1925, During the year 1925 she 
made the sequaintance of deft., & 
became on ony terms with lim. 
About Christmas, 1925, she told deft. 
that she was not going back to O’L. 
the following year, but would look for 
another place. Deft. fndueced her to 
re-engage with O'°L. During the your 
1926 immoral relations took place 
between her & deft. Towards the end 
of 1926 she told deft. that she was not 
going back to O'L. the following year ; 
but. again, at the request. of deft., she 
re-engaged with O’L. in Jan. 1927, for 
that year. Misconduct) took place 
between them again in that year, 1927, 
& she became prognant in Nov. 1927. 
Sho remained in O°’L.’s employment 
until Jan. 1928, & thon took service 
with other people. She subsequently 
went into the Union Hospital, where 
she gave birth to a child on Aug. 5, 
1928. Puff. brought a civil bill against 
deft.,. claiming damages = for his 
daughter’s seduction by deft., & also 
for fraudulently inducing her to enter 
into the service of O'L, in the years 
1926 & 1927 for the purpose of seducin 

her, with allegations of consequen 

pregnancy & loss of service. The 
Cireult Ct. judge dismissed the civil 
bill. Pitf. appenled to the High Ct. :— 
Held: by the High Ct., & on appeal, 
by the Supreme Ct., that the decision 
of the Cireult Ct. judge was correct, as 
at the time of the seduction pltf.’s 
daughter was in the service of O’L. & 
not that of -plitf.. & the fact that she 
was under age was immaterial. Deft. 
was not estopped from relying upon the 
existence of the contract of service 
made between pltf.’3 daughter & O’L., 
although he, deft., had induced her to 
onter Into it fn order that he might 
carry on the iat intercourse which 
had coimmenced in the previous year.-— 
Aaa ARCHDEACON, [1931] I. R. 


PART XI. SECT. 2, SUB-SECT. 2. 
1508 il. ———.}-ANANTaruUR Din- 


er me re rete a ere ee ee = mage e 


Death. 


1A Oa tae Mt ot Sn a a aida a hdainaeenmnamenent 


v. ISMAIL 
ad. 512.— 


THICT BOARD 
SAHIB (1927), 
IND 


meta rie 
~L. RR. 51 


PART X. SECT. 2, SUB-SECT. 5. 


sk. Lffect of order under Child Wel- 
Jare Act.) — BILINSKI v. KOWRELL, 
[1930] 3 W. W. RR. 648; affd., [1931] 
2 W. W. R. 245.---CAN. 


PART XII. SECT. 1. 


1568 iii. ~ -—— --—.]-—- Pltf. had been 
cmployed by deft. on work for which 
deft. had the gencral contract. Deft. 
discharged him & pltf. threatened 
deft. that be would * got even with ” 
him. PH. then obtained employ- 
ment by the hour with a sub-contractor 
on the same contract. Pitf.’s services 
cowd bo dispensed with at any time 
with or without cause. Deft. asked 
the sub-contractor to discharge pltf., 
&, becnuse of this request, pltf.’s em- 
ployment was discontinued by the sub- 
contractor, although he was satistied 
with pltf.’e work. Pltf. sued for 
damages. The trial pulse found that 
there was justification for  deft.’s 
interference with pltf.’s employment 
with the sab-contractor, & dismissed 
the action. Pltf. appealed :—/eld: 
the appeal should dismissed .-— 
Divers v. BURNETT, [1930] ] W. W. R. 
ae D. L. R. 930; 42 B.C. R. 203. 


PART XIIL. SECT. 1, SUB-SECT. 1.—-B. 


1613 vil. .J—Held: the 
contract between employer & employed 
involved on the part of the former 
the duty of taking reasonable care to 
provide proper appliances, & 
maintain them in a proper condition, 
& ro to carry on his operations as not to 
subject those employed by him to 
unnecessary risk.— HURLEY v. BOYCE, 
{1928} 1 D. L. R. 1058; 61 O. L. R. 618. 
——CAN. 


ene 





{ (p. 198) i. —— & give warning of 
dangerous character of work.}—TREM- 
BLAY v. PROULX (Can.), (1929) 3 
Dd. L. R. 469; affg., 43 Que. K. B. 
504.—CAN. 

el. Permitting servant to act in 
contravention of bye-law — Liability 
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1725. Add. Annotation :—Consd. 
African Shipping, etc. Co., [1927] A. ©. 686. 





Bull v. West 





en ee rn 





of master.) -- A bye-law of Toronto 
provided that no vehicle should be 
driven upon any street in the city in 
charge of any driver less than sixtecn 
years old :—Held: the prohibition of 
the bye-law was not for the protection 
of the driver, but for the protection of 
the pable: & the breach of it by the 
omployer of a boy under aixteen, in 
permitting the boy to drive a horse on 
public streets, did not give the boy a 
cause of action against his employer 
for injury sustained while so driving.— 
MILLIGAN ¥. THORN (1914), 32 0. L. R. 
195; 70. W. N. 310.—CAN. 


1623 i. Dody to mainiain premises— 
Free from concealed danger. |—Circum- 
atances in which :—/eld: the master 
was not Hable. —SiGERSETH v. PepRR- 
sen, (1927) 2 D. L. R. 651; 5. GA R 
34 CAN 


C (p. 198) i. ——-.}+—For an employer 
to allow ice & snow to accumulate at a 
place where its employees are required 
to go ju performing their duties may 
constitute  negliigence.—TRACHE _ », 
CANADIAN NORTHERN Ry. Co., (1929) 
2D. L. R. 321: 1 W. W. R. 100; 35 
C. i. C. 258; 23S. L. R. 576.—CAN. 


PART XIII. SECT. 1, SUB-SECT. 1.—D. 
1624 v. Varied, 14 D. L. R. 575. 


PART XIII. SECT. 1, SUB-SECT. 3.—B. 


h i. .}—Pitf., a chambermaid, 
after making up a room at the end of 
a corridor on a Dec. afternoon, left 
the room, &, after taking a few steps, 
fell over a man lying on ¢he floor, & 
was injured. The corridor was fairl 
dark at the time & was not. lighted. 
The man plitf. fell over csphenre 
immediately after the accident. The 
jury found defts. were negligent in 
not having the corridor properly 
lighted :—Held: the verdict should 
not be disturbed.—BootTu v. Forp & 
Saaw (1927), 38 B. C. R. 270.—CAN. 


PART XIII. SECT. 1, SUB-SECT. 3.—C. 


1658 vil. ———.}—ARMSTRONG  v. 
CANADIAN NORTHERN RY. (Man.), 
1917) 3 W. W. R. 219; 35 D. L. R. 

68.—CAN. ‘ 





1787. Add. Annotations :—Consd. 
Manchester Corpn., (1928) 1K. B.776. Refd. 
Imperial London Hotels (1927), 


Silverman v. 
187 L. T. 57. 


1802. Add. Annotation :—Refd. Dew v. United 
British S.S. Co. (1928), 130 L. T. 628. | 


Coleshill vv. | 


British 





1815. Add. Annotations :—-Refd. Dew v. United 

8.8. Co. 
Scammell G. & Nephew v. Hurley, [1929] 
1 K. B. 419. 

1818. 4dd. Annotation :-—-Refd. Dew v. 
British S.S8. Co. (1928), 130 LL. T. 628, 


(1928), 189 L. T. 628; 


United 


Part XIV—Workmen’s Compensation Acts. 


2045. Add. Annotation :—Retd. Roberts v. Gardner | 2057b. —---— Film actress.}—-An actress employed 
to perform in a crowd was injured during the 


(1928), 21 B. W. C. C. 154. 


2057. Add. Citations :—136 1.. T. 322; 20 B. W. 


C. C. 189. 


Add. Annotation :—-Refd. Watson v. Govern- 
Centre 


ment Instructional 
(1928), 97 L. J. K. B. 506. 


2057a. —-—- Unemployed youth undergoing in- 

dustrial training—In Government instruc- 
not a 
within Workmen’s Compensation Acts.— 
GOVERNMENT INSTRUCTIONAL 


tional centre.|——Held : 


WATSON Vv. 


(Birmingham) 
was 


direction, 
BRITISH 


— = 


workinan 


making of a film. 
found that she had not entered into a contract 
of service, but was only employed to render 
certain services, & therefore held that she 
not a 
The appet. appealed :—Held: 
evidence to support. the finding & no mis- 

Appeal 
INTERNATIONAL Proruorics (1930), 
23 B. W.C. C. 3867, CL A. 


The county ct. judge 


the Act. 
there was 


* workman within 


dismissed.----ARMOURB 0, 


JENTRE, BIRMINGHAM (1926), 97 L. J. K. B. | 2067a. Termination of employment by wreck.) ~~ 


596; 189 L. T. 2803; 44 7. L. R. 5763 72 
Jo. 384; 21 B. W. C0. C. 174, O. A. 


recone 
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PART XIII. SECT. 1, 
D,. (a) 
n i. ———.]-——SIGERSETH v. PEDERSEN, 
No. 1623 1, ante.—CAN. 
sm, Plant let with crew to third party— 
Plant unfit for required purpose—-Oumer 
of plant not informed as to required 
2urpose.|—Held ; the owner was not 
able for damages for the death of 
one of the crew.—DuURER v. ALGOMA 
STREL Corpn., LTD. (1916), 35 O. L. R, 
371; 90. W.N. 389.—CAN. 
sn. Amount of damages recoverable.]|— 
BELLAMY ©. GREEN, [1927] 2 D. L. R. 
27; 38 B. Cc. R. 182.—CAN. 


PART XIII. art a SUB-SECT. 5.— 
e a s 

1697 xvili. —— -]}—M‘ EWAN vv. 
Epinporcn & Districer TRAMWAYS 
Co. (1899), 6 8. L. T. 400.—SCOT. 

o i. -—In Nova Scotia the 
Crown is entitled to raise' the defence 
of common employment.—Conron v, 
R. (1913), 14 Exch. C. R. 472.—CAN. 


PART XIII. SECT. 1, SUB-SECT. 5.— 
C. (d) iv. 


SUB-SECT. 3.—~ 








1770 iv, ——— ——.}—M‘CARTAN v. 
BeLtrasr HarRBoUR Comms., [1911] 2 
I. R. 143, H. L.—IR. 


PART XIII. SECT. 1, SUB-SECT. 5. ~ 
O. (d) v. 
1782 ii, —— -j}-—Switzen . 
OTTrawa, [1928] 4 D. L. It. 991; 63 
0. L. R. 188.-—CAN. 


PART XIII. SECT. 2, SUB-SECT. 8.—A. 


so. Negligence of person entrusted 
unth duty of seeing plant in proper 
comMltion—Fellow-servant.)}—-A repairer, 
while at work In a mine, was fatally 
injured by a runaway hutch which had 
broken loose from an endjess cable 
while descending a gradient. The 
accident was due to the wrong adjust- 
ment of a clip which attached the hutch 
to the cable, & which, If properly 





mee re a ee | en ee nie 


adjusted, would have had the effect | 


of braking the butch. The clip, the 
cable, the hutch, & all the fittings & 
apparatus were in proper condition, 
but the workman employed as 
‘cHpper”’ had failed through care- 
lessners to adjust the clip properly as 
the hutch passed him :---Held: the 
clipper, to whose negligence the acci- 
dent was due, was not a person who 
had been, in the sense of Employers’ 


Sok. | 


meen eee wee Re en commen oe 





Liability Act, 1880, 5. 2 (1), entrusted 
with the duty of seeing that the plant 
was in proper condition, but an 


| 


ordinary fellow-servant of the decensed | 


workinan: employers agsoilzied. 
ROBERTSON 2. KINNEWD CANNEL & 
soNs Coan Co., 119380) 8. C. 935. 


PART XII5. so ra SUB-SECT. 3.-— 


1887 j. Need voi be in employer — 
Ship’s mochinas ur ahint.j-— A labourer, 


ones yod by ;:tevedores, brought 
actions for damazes, on account of 
personal injumles sustained by him 


through the fall of a rianehion when 
onygaged In discharging carro. against 
the shipowners & bis own employers: 
-——Weld: (1) the action against tho 
shipowners was relevant; (2) the 
action against the stevedores fell to be 
dismissed as irrelevant, In respect. that 
the stevedores were mnder uo duty of 
inspecting the vessel to see Lo its safety 
for their servanta.--M'LACHLAN 0. 
THE PEVERILL S.s. Go, Uep. & Mac- 
anncon & FERVUBON (1896), 23K. 
(Ct. of Sess.) 753; 33 Se. L. BR. 634 5 
48. L. T. 19.—SCOT. 


PART XIV. SECT. 1. 
f i. —-—-.]—-NIELSEN &. 

{1927) 1 D. L. R. 3583 $4927) 1 
W. W. RR. 20; 21 Sask, I. HR. 228.-- 
CAN. 

f it. —----.) -A iaetor track is not a 
“factory ’ withiu Workimen’s Coin 
pensation Act, Hi. 8. S. 1920, 0. 210, 
sg. 5, Which provides thal “* factory 
means a building, worksiiop or place 
where machinery driven by ateam, 
water or other mechanies) power {6 
used. 2... 7 - READER VU. Moork JAW 
CARTAGE (o., 11928) 3 oD. b. HR. 532; 
(1nz8) 2 WLW. R. 404; 22 Sask. La 1. 
395.—CAN. 

sp. Benevolent = interpretatwn.| — 
OLARKE 8. WENTWORTH STORES, LTD., 
(1928]2 D. L. R. 798.-- CAN. 


PART XIV. SEOCT..2, SUB-SECT. 1.—A. 
afl. —--~ ——.}-- Lynecn v. LIMERICK 
County Cocncrt, (198611. K. 176.— IR. 

a if. ——— Workgany cullecled & pata 
by foreman.J—A steamsbip co. em- 
ab “ed a number of dock labourers, 
without the intervention of a stevedore 
or other independent contractor, to 
unload thelr vessel at a rate of re- 
mnneration which depended, not on 


9 


DORATY, | 


ee oe a meee i eae 


wie eee te 


ee Pe eR, 


A deck hand signed on under a running 
agreement for a voyage to the leeland tishing 


are 


the days or hours worked by each man, 


) but on the naimber of tons of grain 


taken off the vessel Phe rate of 
remunerathon for tha work fo be done 
Was a fixed sui per ton, & the agere- 
gate ngsotnt was pad by the eo. to 
certain representatives oof Che mon, 
who divided if equally amongst those 
who had done the work, There were 
56 men, divided Inte S gangs of 7 men 
each, Ono member of each gang was 
culled a‘ foreman? buat he didi the 
suing work & teceived tho same 
romuneration as the other men. While 
unloading Che vesse! one of these mon 
was fatally iniared, & bls depeudamts 
Claimed compensation,  Resps., con. 
tended that they had no control, &, in 
fact, cxorcised no control or super- 
vision over tho sueu’K work, & that, 
in view of all the faela, the deeeasod 
wits not. a workinan fn thefr employ- 
ment within the meanhue of the Act. 
The Judo found as a fact that he was 
a oworkiman din their cmoployment c-- 
Weld: thers wun evidence to support 
the finding of the jaudpe. SCANLON vp, 
HARSTEGCPOOL SRATOATLA STEAMSHIP CO., 
Lip. oNo. 2) (128), 22 0B. W. OC. 
O45. IR. 

ci. -- Nurewe.|---dMeld: not within 
Act 25, 1914.-—Lowe vr Bruce (1926), 
47 N. 1. #.159.--S. AP. 

oc fi, ---- S§ Domestic service’): A 
worker who resided at mis own home 
was employed by ao retired  muanu- 
facturer to do gardenine & attend 
generally to the wants of the latrer’s 
household, & while cngaged ip cutting 
a branch off a tree in bis employer's 
garden fell & gsulfored Injuries Crom 
which he died + Meld; deceasea was 
ongagod in domestic service >’? within 
Workeis Compensation Act, 1922.--- 
Goctau rv CHAPMAN, LIV3S0) NG. Tr. i 
81. WN Z. 

ce ili, ~~~ Foluntary work -- A asist- 
ance by neighbour.j- Applt. & resp. 
were nelghbouring farmers.  Agyplt. 
being fl, asked reap. to look after bis 
farin for a few days while he went 
away. [tesp. consented, but oo Pree 
muneration was discussed. During 
tho harvesting of applt.'s crop resp, 
was removiag an obstruction from the 
harvester when the horees. being 
restive on account of tbe proximity of 
a tush fire, moved on, & reap.’ band 
was caught in the machinery & 
injured :~--f/eld; there wasp no ¢con- 
tract of service.—-WILLIAMS v. GooD- 
WIN, (1928) W. A. L. Kt. 107.——AUB, 
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Cases 2067a—2127a. HEINGLISH AND Empire DiGEst SUPPLEMENT. 


grounds in Nov. After encountering bad 
weather the vessel ran aground in the early 
morning on a desolate section of the coast of 
Iceland. The crew remained on board for 
four & a half hours exposed to strong, cold 
winds & rain before the master ordered the 
abandoning of the vessel at 9 a.m. They 
waded fifteen to twenty yards through the 
surf, which was between knee & waist deep, 
& then set out to obtain aid. The deck hand 
was in good health, & one of the best of the 
party. They were without food, & had to 
cross several deep streams, encountering 
heavy sandstorms on the way. At 1.30 

the deck hand stumbled in one of t one 
streams & was completely submerged, after 
which he lost heart & strength, & by 2.15 p.m. 
was losing consciousness & unable to walk 
He was carried by his companions until dark, 
when the party huddled together for warmth 
under a sandbank. At dawn the deck hand 
was found to be dead. To a claim by his 
widow for compensation the employers 
answered that he was no longer in their 
employment at the time of the accident. 
The county ct. judge found that death was 
due to personal injury by accident arising 
out of & in the course of the employment, 
& made an award in favour of the dependants. 
The employers appealed, & argued that by 
Merchant Shipping Act, 1894 (c. 60), s. 158, 
& Merchant Shipping (International Labour 
Conventions) Act, 1925 (.. 42), s. 1 (1), the 
employment terminated when the vessel was 
wrecked :—Held: there was evidence to 
support the tinding, & such finding did not 
run counter to the argument put forward by 
the employers founded on the Merchant 
Shipping Acts. —~Maver v. ‘“SaALon’”’ SHIP 
OWNERS (1929), 22 B. W. C. C. 424, C. A. 


2079a. ——— Not born within normal period of 
gestation.)—A claim for compensation in 
respect of such a child :—Held: rightly 
rejected.—RACE v. WARDSEND STEEL Co. 
(1927), 20 B. W. C. C, 260, C. A 


2086. Add. Citations :—96 L. J. K. B. 185; 186 
L. IT. 290; 19 B. W. C. C. 457. 
2111. Add. Annotation :—Folld. Bloor v. Ship 


Sutton (1926), 20 B. W. C. C. 12. 


2112a. -J—A father brought a claim for com- 
pensation on the ground of his partial de- 
pendency on the earnings of his deceased son. 
The county ct. judge held on the facts that 
the family had enough for the ordinary 
necessaries of life without any contribution 
from the son, & dismissed the father’s applica- 
tion. The father appealed :—Held: the 
existence of dependency was a question of 
fact for the judge, & there was no mis- 
direction.—-MALCOLM v. SOUTH GARESFIELD 
COLLIERY Co., Lrp. (1930), 23 B. W. C. C. 
44, C. A. 

2118a. Validity of marriage—Onus of proof.]—- 

A workman was killed leaving dependent 

upon his earnings a woman who claimed to 
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PART XIV. SECT. 2, SUB-SECT. 2.—A. 

2086 i. —-— Of widow of workman— 
Workman not the father.}—Held: the 
word ‘child’? includes illegitimate 
children of the worker, but doea not 
include other pal gaan children to whom 
ne aon tn sea 
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included. )—-The term 
its primary sense meaus a brother of 
the whole blood, & it is only in a 
secondary & extended sense that the 
term is deemed to include a brother 
of the half blood. Whether’ the term 
is to be taken in its primary or 


be his wife & a daughter of the woman by a 
former marriage. On a claim for com- 
pensation made by these two persons the 
employer disputed liability on the ground 
that they were not members of the deceased’s 

family within 1925 Act, sect. 4 (3). He put 
forward as the lawful wife of the deceased 
one A., who had gone through a form of 
marriage with the deceased in 1895. To this 
the applicants answered that such marriage 
was invalid, A. being herself a married 
woman at the time. At the hearing A. was 
called as a witness, & it was proved that A. 
had married D. in 1882, but that in 1887 D. 
deserted her & had never been heard of since. 
The county ct. judge held that in order to 
succeed appcts. must displace the validity of 
the 1895 marriaye, & in order to displace the 
validity of that marriage they must prove 
that D. was alive in 1895. He found that 
they had failed to prove that D. was alive in 
1895, & made his award in favour of the 
employer. Appcts. appealed :—Held: it 
was a question of fact for the judge & there 
was no misdirection. Appeal dismissed.— 
rc. v. TARR (1930), 23 B. W. ©. C. 

0 A 


Add. Annotations :—Consd. Fife Coal: Co. 
v. M‘Arthur (1926), 96 L. J. K. B. 330. 
Expld. Welsh Navigation Steam Coal Co. v. 
Kvans, [1927] A. C. 834. 

2115. Add. Annotations :—Consd. Fife Coal Co. 
v. M‘Arthur (1926), 96 L. J. KK. B. 330; 
Welsh Navigation Steam Coal Co. v. Evans, 
[1927] A. C. 834. 

2117. Add. Annotation :—Consd. Welsh ote 

oe Steam Coal Co. v. Evans, [1927] A 

3 


2118. Add. Annotations :—As to (1) Refd. Welsh 
Navigation Steam Coal Co. v. Evans, [1927] 
A. C, 834. As to (2) Refd. Welsh Navigation 
Steam Coal Co. v. Evans, [1927] A. C. 834. 
As to (4) Refd. Nugent v. Londonderry 
Collieries (1929), 141 L. T. 619. 


2120a. -|—The expression ‘ ordinary 
necessaries of life ’’ in Workmen’s Compensa- 
tion Act, 1925 (c. 84), s. 4, indicates food, 
clothing, & shelter, but does not extend to 
such a thing as savings out of the surplus 
in earnings.—WELSH NAVIGATION STEAM 


2114. 








COAL Co. uv. EVANS, [1927] A. C. 834; As 
L. J. K. B. 906 ; 137 L. T. 775; 43 7.1L 
730; 71 Sol. Jo. 694; 20 B. W. C. C. oT 


H. L. ; revsg. S.C. sub nom. EVANS v. WELSH 
NAVIGATION STEAM COAL Co. (1926), 96 

L. J. K. B. ae C. A. 
Annotation :—Apld. Malcolm v. South Garesfield Colliery 

Co. (1930), 23 B. W.C. C,. 44. 
2127a. Probability of future support.)—A cab- 
driver was regularly employed at £2 6s. 
per weck but, on the death of that employer, 
remained out of work for eighteen months. 
At the end of that time he obtained*occasional 
employment driving to funerals, but his 
Mikal at this form of work only averaged 
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* brother ” in ; term “‘ minor brother ”’ in sect. 2 (1) (@) 
of the Act means a minor brother of 
the whole blood, & does not include a 
minor sag Co her.—Re MaunGc KYANn 


(1930), I. L. R. 9 Ran. 4 46.—IND. 
PART XIV. eer: "i SUB-SECT. 2.— 


CoRRI AL BaLsowniE COLLIERI secondary sense depends in each case 
Lip. (1928), . R. Ss. W. 583" upon the context in which it is found. 2100 iii, ——. v. GREY 
45 N.S. W. w A 184.—AUS. In the Workmen’s Compensation Act, | Counry CoUNCIL, ose N. Zz L. R. 
sa. Brother —- Whether half-brother | Which is a quasi-penal, statute, the | 125.—N.Z, 
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5s. a week. On returning from driving to 
a funeral he fell from the seat of his cab, & 
died from a fracture of the skull. At the 
time of his death he was wholly, & his 
widow mainly, dependent on a son’s assist- 
ance. On a claim for compensation brought. 
by the widow, as a dependant, the county 
ct. judge, in making an award in favour of 
the employer, said that he must be satisfied 
that there was a partial dependency at the 
time of death before he could speculate as 
to what the future might or might not bring 
forth. The dependant appealed :—Held: the 
. probability of the workman, if he had lived, 
regaining full employment, & once more 
supporting the dependant being a factor 
to be considered in deciding whether there 
was dependency, & it being doubtful whether 
this factor had been taken into account, the 
case must go back to the county ct. judge 
to consider such a_ probability.—Ler +. 
Munro (1928), 98 L. J. K. B. 49; 140 1. T. 
129; 72 Sol. Jo. 779; 21 B. W. C. CG. 401, 
C. A. 
Annotation :-~Consd. Nugent v. 
(1929), 141 L. T. 619. 
2128a. Probability of increase in earnings.]—J/eld : 
in deciding whether dependency existed at 
the death the probability that but for the 
accident the deceased’s earnings would have 
increased between the date of the accident 
& the date of his dcath may he taken into 
account.—NUGENT v. LONDONDERRY COL- 
LIERIES, Lrp., [1930] 1 K. B. 159; 99 
L. J. K. B. 34; 141 L. T. 619; 45 T. 1. R 
623; 22 B. W. C. C. 474, C. A. 
2134. Add. Annotation :—-As to (2) Consd. “they v. 
Pickerings (1926), 96 L. J. K. B. 256. 
2143. Add. Annolutions :—Refd. M‘Arthur v. bte 
Coal Co. (1926), 19 B. W. C. C. 669; Lee v. 
Munro (1928), 98 L. J. K. B. 49; Brazewell 
v. Emmott & Wallshaw (1929), 140 L. T. 
603; Nugent v. Londonderry Collieries 
(1929), 141 L. T. 619. 


2143a. Motive of marriage immaterial— Marriage 
while in dying condition.] --In 1913, the sister 
of the wife of a workman caine to Jive with 
both of them. In 1915 the wife died & the 
sister-in-law stayed on as the workman’s 


Londonderry Colliories 


housekeeper, becoming entirely dependent ! 
In Dee. 1925, the | 


on him for her support. 
workman was operated on for scrotal 
epithelioma, but: resumed work in June, 1026. 
In Mar. 1928, he was certified as suffering 
from an industrial disense & underwent 
another operation. In Apr. he went to 
hospital, but was discharged after four days 
on the ground that his case was incurable, 
& it was then thought that he was in a dying 
condition. On June 7, he married his sister- 
in-law with the view of making her a 
dependant within the Act. Qn July 21, 


1928, he died. At the time of his death he | 


was in receipt of a weekly payment of com- 
pensation from his employers. The widow 
claimed compensation on the ground of total 
dependency. The county ct. judge found 
that the widow would not have been a 
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PART XIV. SECT. 2, SUB-SECT. 2.— | 

C. (0) ‘ili. | 

2154 iil. Sum lesa than | 
cost of own maintenance.}— There is no 
inference of partial dependency in the 
case of a member of the workman ’s 

family who contributes to a fumily 
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whole 
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spent upon the neces- | 
h whole famuly, @ sum | 
jess than the proportion of the fund | 
actually spent upon his OW neces- 
garies, while retaiping surplus earnings 
sufficient to allow him to contribute 
proportion.-—BLLIOT 
HARRIsON & 


dependant at the time of his death but. for 
the accident, &, therefore, refused com- 
pensation. The widow appealed :—-/feld: 
appet. having proved that, if the workman 
had not been incapacifated from carning 
wages, she would at’the time of his death 
have been totally dependent upon him, & 
having also proved that at that time she was 
in fact his wife, she was entitled to an award. 
The fact that she married him after he had 
become incapacitated was immaterial, & 
any motive she may have had for marrying 
him was irrelevant.---BRAZEWELL v. EMMOTT 
& WALLsHAW, Lrp. (1929), 140 L. 'R. 603; 
45> T. L. R. (94; 73 Sol. Jo. 126; 22 B. W. 

CM. C, 152, OC. A. 
Annotation :—Apld. Nugent v. Londonderry Collieries, Ltd. 

(1929), 140 1. T. OLD. 


2146. Add. Annotation: Refd. Lee v. Munro 
(1928), 98 L. J. K. B. 49. 
2151. Add. Annotation :--Refd. Lee uv. Munro 


(1928), 98 L. J, KM. BB. 4g. 

2166a. of -A workman, when 

on shore, which was about three months in a 
year, lodged with his married sister & paid 
her J0a. a week, & he also paid her £1 a week 
whilst at sea, out of which, after paying the 
expenses of his keep. she made a_ profit. 
The county ct. judge found that the sister 
was partially dependent on his carmmings :- -- 
Held: it was a question of fact, & there 
was evidence to support the finding, & no 
misdirection. ~BLOook vv. SUuTrToNn (OWNS) 
(1926), 20 B.W.O. GC. 12, GC. A. 

2167. Add. Citation :---19 B.W. CL 304, 

dd. Annotation :—Folld. Shotts tren Co. v. 

Curran, [1929] A. C. 409. 


2173. Add. Annotations :--~As to (1) Distd. Lee v. 
Breckman (1928), 138 4. 'T. 610. Consd. 
Smith v. Stepney Corpn. (1929), 22 B.W.O.C. 
451, 

2179a. ——— Expenses.|-- Applt., a traveller em- 
ployed by resps., had been engaged at 
aw Salary of £450 a year, but subsequently 
resps. by a letter agreed at his request. to 
show his remuneration as being £150 salary 
& £300 for expenses. Applt. met with an 
accident & applied for compensation. The 
county ct. judge found that the agreement 
in the letter was a thing done for Income tax 
purpose, & that applt.’s earnings must be 
treated as £150 a year, & that he was not a 
workman within Workmen’s Compensation 
Acts :--//eld: as there was no evidence as 
to what appit.’s expenses in fict were, the 
judge’s decision was right.-—-SkKIDMORE $v. 
BuLvock, Lape & Co., LTp, (1928), 44 
T. 1. 2.675; 21 B. WwW. C. ©. 199, C. A. 


2199. Add. Annotations :—As lo (1) Consd. Nimmo 
». Thomas Jones (Estates), Ltd. (4929), 22 
BB. W. CO. C. 642. Folld. Farleigh v. Parker & 
Lang (1930), 23 B. W.C. C. 490. 


| 2202. Add. Annotation :--Consd. Farleigh 
Parker & Lany (1930), 23 B. W. C. C. 490. 
' 9203. Add. Annotation :—-Refd. Farleigh 
Parker & Lang (1930), 23 B. W. C. C. 490. 
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B. Wid. ©. 454.--SCOT. 


PART XIV. SECT. 3, SUB-SECT. 2.—A. 


ti. ~—— Nurse.|—Held : employed 
to perform work of a casual nature.— 
Lows v. Bruce (10926), 47 N. L. R. 


”. | 
Co. (1929), 22 | 459.--8. AF. 
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PART XIV. SECT. 3, SUB-SECT. 5. 


2218 iv. —--—— —---- -——.] —Deceaseod 
& his partner contracted with applt. to 
cut & cart 1,000 cubic feet of clay at 
ba. 3d. per cubic yard. 
their own tools & lorry, paid their own 


the only atipulation 
had to deliver sufiicient clay to keep 


what part of the pit thec 
taken from & where the loads were to 
be dump ‘ eceased 
vee pues by a fall of clay in thapit :— 

eld: 
contractor.—WEsST AUSTRALIAN PoT- 
TERY Co., LTp. v. NIL, [1928] W. A. 
lL. h, 105.—AUS. 


0 i. — 
‘deft. to sink 
per foot. 


Cases 2204a—2290a, ENcLisH AND Empmer Dicest SuPPLEMENT. — 


2204a. -/—A casual labourer was em- 
loved by a builder in the doing of the repairs 








‘to the roof of a farmhouse & was paid by the 
hour. The farmer, for whom the repairs 
were being d§ne, suggested to the builder 
that when the job was finished the builder’s 
men should assist in removing the branch 
of a tree which was overhanging & damaging 
the roof. The builder agreed, but nothing 
was said as to terms. The work on the roof 
having been finished at dinner-time, the 
labourer climbed the tree, & in the course 
of sawing the branch, fell off the tree & was 
injured. He claimed compensation from the 
builder & the farmer in the alternative. The 
county ct. judge found as facts that the 
contract of service between the labourer & 
the builder came to an end at dinner-time & 
that there was an implied contract that the 
farmer should pay the labourer for his 
labour, & held that, although the labourer’s 
employment was of .a casual nature, the 
lopping of the tree was work done for the 

urposes of the farmer’s trade or business. 
e therefore made an award for the labourer 
against the farmer. 


Held: there was evidence to support the 
findings & no misdirection. Appeal dis- 
missed.—-FARLEIGH v. PARKER & LANG 


(1930), 23 B. W. C. C. 490, C. A. 


2212. Add. Annotation :—-Distd. Templeton v. 


Parkin Wm. & Co. (1929). 140 L. T. 519. 


22138a. -—-— Jobbing glazier—Supplying own tools.| 


-—Held:; there was evidence to support the 
finding of the county ct. judge that appct. 
was an independent contractor.—-WILLIAMS 
v. eal Lrp. (1928), 21 B. W. C. C. 839, 
C. A. 


2216. Add, Citation :—subsequent proceedings, 15 


B. W. C. C. 257, O. A. 


Add. Annotations :—Consd. Templeton v. 
Parkin Wm. & Co. (1929), 140 L. T. 519. 
oe te v. Larsen (1928), 21 B. W. 
©. C. 339. 


2216a. ---— ——— Club collector.}-—A club collector 


was appointed by a co-operative society 
& received a shilling in the und on 
all contributions collected by him. The 
society reserved the right to terminate the 
appuointinent with or without notice, & pro- 
hibited the collector from canvassing for any 
other ilmm in competition with the society. 
He was not obliged to work on any particular 
day or hour &, provided he did not keep 
money over the week-end, could pay in 
money collected whenever he pleased & at 
any branch. He could not go oni holiday 
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2220 i. 





tants, & worked when they liked, 
that they 


ottery workiny. apt: indicated 


ed at the pottery. D 


deceased was an independent 


———~.}--Pitf. engaged witb 
a woll at an agreed rate 
Deft. exercised no contre! 


The farmer appealed :— | 


ee ee 


or direction over pltf. in the execution 
of tho work, pltf. being 
sinker :—Held: pl 


teages.}—Lesp., requiring 
system & a hot & cold water supply 
put une Epa noes got me 
ay was to be | Mumiostlon rte Oat, eet works 
© was to be paid £4 4s. a week for 
doing it, & iff was to take six 
Appct.’s son eccasio 
& the £4 4s. a week was to include any 
help that the son might give. 
also employed ‘‘ a handy man ”’ at 5s. 
a day & another man to assist appct., 
& she paid both these men. pensa . Pry 
the work appct. went to the | Lanv, (1930) 1. R.6; 23 B. W.C.C., 646. 

houge, which waa vacant, & | —iR 
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2220. Add. Annoiations :—Consd. 


2220a. 


an expert well- 
tf. was an inde- 

ndent contractor.— DELLoW v. BELL, 
1927} N. Z. L. R. 140.—N.Z. 


Engagement at weekly 


do the work. 


nally helped appct., 


without the consent of the society. He was 
given further elaborate written instructions 
which dealt in detail with the method in 
which he should carry out his duties. The 
county ct. judge found that the collector 
was a workman & not an independent con- 
tractor :—Held: the question was one of 
fact & there was evidence to support the 
finding & no misdirection. Appeal dis- 
missed.—HoBBS v. RoyvaL ARSENAL Co- 
OPERATIVE Socintry, Lrp. (1980), 144 L. T. 
10; 23 B. W. C. C. 254, C. A. 

Roberts v. 


Gardner (1928), 21 B. W. C. C. 164. Refd. 
Hobbs v. Royal Arsenal Co-operative Society 
(1930), 144 L. T. 10. 

-]—A co., who carried on the business 
of manufacturing cutlery, let out the grinding 
of knives to one T. on a verbal agreement, 
terminable by a month’s notice on either 
side. Under this agreement T. occupied a 
part of the co.’s premises, for which he paid 
rent, & was provided with power, water, 
light, & coal. He on his part provided the 
necessary labour, grinding wheels & othcr 
accessories. He could employ & dismiss 
what men he liked, & the co. could not object 
to any workman he employed except by 
terminating the agreement. Work was given 
out to him by the co.’s foreman at agreed 
prices & he made his profit out of the prices. 
He was allowed to do the work in his own way 
& in his own hours. He was not paid over- 
time, & had a key of the room in which he 
worked. The co. had first claim on his 
time & their foreman frequently came to see 
how the work progressed, but gave no 
directions. If the work had to be finished 
in a certain time, he was bound to finish it 
in that time, the co., if necessary, directing 
him to work overtime or get extra assist- 
ance. When work was slack, he was allowed 
to take in work for other firms, but the co.’s 
work continued to take precedence. His 
National Health Insurance cards werestamped 
by the co. In 1919 he had been paid com- 
pensation by the co. for an accident. In 
Oct. 1927, he ceased working regularly & 
on Jan. 24, 1928, he was certified as suffering | 
from silicosis. On a claim for compensation, 
the county ct. judge held on these facts that 
T. was employed under a contract of service 
& was a workman entitled to compensation. 
The co. appealed :—Held: there was no 
evidence of any right on the part of the co. 
to control & direct how the work was to be 
done. The man was an independent con- 
tractor & not a workman within the meaning 
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up what it would take to do the work. 
He dictated a list of the materials 
required, & these were ordered, & 
resp. paid for them. A friend of 
db ’s, a farmer, showed appct. where 
to lay the pipes & where the bath was 
to be put. Resp. on one occasion 
spoke to appct. about the line one 
drain would take as regards certain 
flower beds, but did not tell him where 
to run the drain. Otherwise appct. 
was left to himself as to how he would 
do the work. During the course of 
the work appct. waa injured :—Held : 
there was clear evidence that appct. bad 
entered into a contract of service at 
the weekly wage of £4 4s. for the period 
required for completing a specified 
work, & accordingly appct. was entitled 
tion.-LOGUE »v. |} 
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of the Act.—TrMPLETON v. ParnKIN Wm. & 
Co., Lap. (1929), 140 L. T. 519; 22 B. We 
C. C. 110, OC. A. 


2225. Add. Annotation :—Refd. Murphv »v. ee d 
son & Glass (1930), 23 B. W. GC a a saad 


2227a. -]—The a on the 
will of J. formed themselves into a limited 
co. for the purpose of managing testator’s 
estate consisting of a large amount of house 
property. Under its memorandum & arts. 
of assocn. it had power to carry on, inter alia, 
the business of builders, contractors, & 
dealers in building materials. The co. 
employed a contractor to do certain house 
repairs. A labourer employed by the con- 
tractor on this work was injured by the 
collapse of a scaffolding, & claimed com- 
pensation from the co. on the ground that 
the agreement with the contractor had been 
entered into in the course of or for the pur- 
poses of its trade or business & relied on the 
powers given the co. by its memorandum & 
arts. The county ct. judge found as a wo 
that, notwithstanding the memorandum «| 
arts., the co. war formed for the purposes of 
managing the estate & making a distribution 
among the benef:ciaries. He held that the 
co. was not carrying on a trade or business 
& was not, therefore, liable to pay com- 
pensation as a principal under sect. 6. The 
workman appealed :—Held: the nature of 
the purposes for which the co. was formed 
was a question of fact for the county ct. 
judge. The finding was supported by the 
evidence & there was no misdirection.— 
Nimmo v. THOMAS JONES (ESTATES), I/rp. 
(1929), 22 B. W. C. C. 642, C. A. 

2229. Add. Annotation :—-Distd. Watson v. Gover:- 
ment Instructional Centre (Birmingham, 
(1928), 97 L. J. K. B. 596. 


2232a. Limited company managing estate of de- 








ceased. |}— NIMMOv. THOMAS JONES (STATES), | 


Lrp., No. 2227a, ante. 

2234a. ———.]--M., Ltd., agreed to deliver a crane 
to H. & G. & to provide a skilled erector & 
the necessary unskilled assistance for its 
erection at their works. ‘The erector sent by 
M., Ltd., was given authority to engage 
unskilled assistance but had no express 
authority to engage or pay for overtime. 
The crane was late in delivery & H. & G. 
pressed the erector of M., I.td., to erect if as 
quickly as possible. The erector, therefore 


asked the wages clerk of H. & G. whether a . 
foreman in the regular employment. of He & , 
a 


G. could remain & work overtime on 
Sat. afternoon. The foreman duly worked 
overtime as an unskilled assistant & was 
paid by the erector. On the following 
Tues. one of the partners of H. & G. pressed 


the erector to work overtime again &, after! - 
a discussion as to wee of them should pay 


ee - = 
Sl ee a RR een a wees 


PART XIV. SECT. 4, SUB-SECT. 1. 


tint i. Grantor of a right to take 

-}-An agreement whereby a 
Innece nee grants to another the 
right of access to his land to take 
timber therefrom for which the 
gTrantee paye a royalty is not a contract 
or *‘ part of or a process in the trade 
or calling »” of a farmer within Workers’ 
Compensation Act, s. 13, & conse- 
quently the landowner is not a principal 

cannot be made jointly & severally 
liable with the granteo pursuant to the 
provisions of that sect.—MICHALICK tf. 


Mc Cawilt: ligee j 
N.Z. 





SCANLON ©. 





53 Bom. 


2232 1. Foreigner resident abroad-- 
Acrident to workman in this country.| ~~ 
AARTLEPOOL SEATONIA |; 
ase Co., LTD. (Ny. 1), (1929) L. Tt. 96.~-- 
I 


PART XIV. SECT. 4, SUB-SECT. 3. ~B. 


eee eas ior 
railuay company.}-—RaBia & REA‘ 
INDIAN PENINSULAR Ry. (1928), 1.1L. R. 


203.—IND. 


for overtime, suggested that the erector bad 
better have the foreman as before. The 
partner called the foreman, & the following 
conversation took place between the partner 
& the foreman: “C., the erector, wants you 
| to stay. Will you help?” “ Yes, I will.” 
“The same arrangement as Sat.’ On the 
same day the partner wrote a letter to M., 
Ltd., in which he said, ‘‘ We have instructed 
your foreman to work overtime to-night & 
our foreman will help him. We, of 
course, W ill debit you with the cost: of our 
man’s time.’ At 9 p.m. that night the 
foreman fell from a ladder while assisting in 
the erection of the crane & was killed. 
HW. & G. & M., Tad., were each made resps. 
to an applicatic v7 for arbn. by the dependants 
of deceased workman. 


‘The county ct. judge 
found that the 


workman had ceased his 
employment with HH. & G. on the ‘Tues. 
at. 5 p.m. & was then engaged by M., Ltd. 
fle made an award for appets. against M., 
ltd. M., Ltd., appealed +-—Held: — there 
Was misdirection, & no evidence to support 
the finding of a fresh contract of service with 
M., Ltd. The contrast of service with 
EL. & Gi. was still subsisting at the time of 
the accident, & the workman was lent or let 


















orm 


37 § Parr v. Shotts Fron Co, Aves 
BB. Ww. C. 741. Refd. Mhunagan vw. Ac ied 
Whitley Ano; WB. We 2 8095 Raehurn 
vy. Lochgelly Tron & Coal Cc. (1926), 20 
Bp. WwW. CL e. ae Peng roft v ae warts & 
Lloyds (1028), 21 W. 0. CGC. 2745 Wiles v. 
[Klerman’s Wilson ins Sep 21%. W.O.C, 
1943; Brown v. Aveling & Porter (1929), 
22 B. W. C. C. 165. 
2976. Add. Annotations : —Refd. Raeburn v. Loeh- 
gelly Iron & Coal Co. (1926), 20 B.W. C. OC, 
637: - Bradley v. London & North Hastern 
Ry. Co. (191), 145 1, TS. 80. 


- | PART XIV. SECT. 4, SUB-SECT. 3.— D. 
sa. Worleman recetoing weekly qay- 
| Me nls from contractor --Workinan son 
| of contractor.) Weld: although the 
' goptractor explained that be would 
! not have made the payments but for 
the fact that the workman was hile 
: gon, the fecta justified the arbitrator 
| in finding that the ,on had elected to 
take his father as hixy debtor in the 
obligation to pay compensation, & he 
wae varred from claiming against the 
rincipal.—GEppEs v, DUNFERMLINE 
Diener CommytrKe, [1927] 8. OC. 797; 
.c. C. 815.--SCOT, 


on hire within sect. 5 (b), & therefore LL. & G. 
remained Llindble.—- Mtiasary c. HeNDERSON & 
GLASS (1930), 28 BL. WO C. Oh. OG. A. 

2238. Add. Annotation: -Refda. Geddes v. Dun- 
fermline District Comueuittes (1927), 20 
B. W.C. C. S15, 

2239. Add. Annotulion:--Coasd. Nimmo », 
Thomas Jones (iMstates}, Ltd. (1020), 22 
B.W. C. CO. 642, 

| 2243. Add. <Annotalion:—Consd. Nimmo — wv. 
Thomas Jones (fistates), ftd. (1929), 22 
B.W. GC. C. 642. Ps 
9956, Add. Annotation :-—Refd, Geddes v. Jun- 
fermline District Coramittee (1927), 20 
B. W. O. C. 875. 
9261. 4dd. Annotations: Consd. McFarlane v. 
Hutton (Stevedores) (1926), 06 1. J. 1K. B. 
257. Refd. Muscroft v. Stewarts & Lloyds 
| (1928), 21 B. W. OC. CO. 274. 
' 9964. .idd. Annotations >  Apld. ee ”. 
| Hutton (Stevedores) (126), YG di. K. 56 


Sim andestoiist tilgeats, “Tete emeye! 


N. L. L. Rt. 946 
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Cases 2278—2817b. 


2278. After this case add :— 
— .]|—See, also, No. 2281, post. 
2281. Add. Annotation :—Consd. Bradley  »v. 


London & North Eastern Ry. Co. (1931), 
145 L. T. 30. 


2284. Add. Annotation :--Refd. Raeburn v. Loch- 
gclly Iron & Coal Co. (1926), 20 B. W. C. C. 637. 


2285. Add. Annotation :—Consd. Dixon v. Ayre- 
some 8.S. Owners (1930), 99 L. J. K. B. 250. 
2297. Add. Annotation :—Distd. Lee v. Breckman 
(1928), 188 L. T. 610. 
After this case add ‘ See, also, Nos. 2586- 
2589 b, post.” 
2299. Add. Annotation :—-Consd. Lee v. Breckman 
(1928), 1388 L. T. 610. 


23800. Add. Annotations :—As to (1) Refd. Simpson 
_  % London, Midland & Scottish Ry. Co., 
[1031] A. C. 351. Ae to (2) Consd. Lee vw. 
Breckman (1928), 1388 L. T. 610; Holden v. 
Premier Waterproof & Rubber Co. (1930), 
144 1. T. 519. 
2301. Add. Annotation :—Refd. Smith v. Stepney 
Corpn. (1929), 22 B. W. C. C. 451. 


2804. Add. Annotations:—As to (2) Consd. 
bradley v. London & North Eastern Ry. Co. 
(1931), 145 L. T. 30. Refd. Raeburn v. 

| Lochgelly Iron & Coal Co. (1926), 20 B. W 
C. C. 637; Ferguson v. Shotts Iron Co. 
(1927), 20 B. W. C. C. 741, 

2805. Add. Annotation :—Consd. 
London & North Lasterr: 
145 L. 'T. 30. 

2308. Add. Annotations :—As to (1) Apld. Racburn 
v. rarer Tron & Coal Co. (1926), 20 
bB. W. . 637. Consd. Bradley v. London 
& Mn : castern Ry. Co. (1981), 145 L. T. 





Bradley v. 
Ry. Co. (1931), 


30. Refd. Ferguson v. Shotts Iron Co. 
(1927), 20 B. W. CG. ©. 741. 

2309. Add. Annotations :-—Consd. Cole ve L. & | 
N. Wt. Ry. (1928), 21 B. W. ©. C. 87. Refd. 
Ferguson v. Shotts Iron Co. (19237), 20 
B. W. C. C. 741. 

2810. Add. Annoiutions :—Consd. Cole v. L. & 
N. iE. Ry. (1928), 21 B. W. C. C. 87. Refd. 
Ferguson v. Shotts Iron Co, (1927), 20 
B.W. CO. CL. 741. - 

2810a. ~---- Anthracosis.|-—A platelayer employed 


by 3 a “railway co. worked in tunnels on an 
average of two days a week. From May 10 
to Aug. 2, 1024, he was at work cont. inuously 
in a ae tunnel where a considerable amount 
of work was being done, & the full train 
service was running. On Aug. 2, he coughed | 
up a hump of black staff, & consulted a 
doctor, who, on Oct. 1, certified that he was 
suffering from anthrac OBiR, a form of dust | 


ee 





See ies St eee 


PART XIV. eet ak SUB-SECT. 1.— 


2282 ia. S.J’. ie SAND uv. NORTHERN 
oe LYTb., [1928S] N. ZL. R. A61.— 


the heart. 


PART XIV. SECr Ga: SUB-SECT. 1.-— & it was not 


| 
| 
| 
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while at ee about ten minutes later, 
& died shortly afterwards. 
due to heart failure, caused by the 

| strain of the whole work of the shift 
haa upon a diseased condition 
There waa no 

any particular or exception 
roved that the extra 
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disease. He obtained light work as a 
gardener, but abandoned that on Oct. 9, 1925, 
& did no further work. No notice of any 
accident was given, nor was any claim made, 
until he commenced proceedings for an 
award some three years after he had given 
up work as a platelayer. The county ct. 
judge held appct. had not discharged the 
burden of proving that his past or present 
incapacity was due to injury by accident 

' which arose out of or in the course of his 
employment by resps.:—Held: the judge 
was bound in law to come to the conclusion 
to which he did, & there was no misdirection. 
—CoLr v. Lonpon & Norra Eastern Ry. 
Co. (1928), 21 B. W. C. C. 87, C. A. 


2316. Add. Annotations :-—-Apld. Flanagan uv. 
Ackers Whitley (1926), 19 B. W. C. C. 399. 
Consd. McFarlane v. Hutton (Stevedores) 
(1926), 96 L. J. K. B. 357. = Distd. Ferguson 
v. Shotts Iron Co. (1927), 20 B. W.C. C. 741; 
Muscroft v. Stewarts & Lloyds (1928), 21 
B. W. C. C. 274. Consd. Davis v. London, 
Midland & Scottish Ry. Co. (1930), 23 
B. W. C. C. 368; Jones v. Blaenavon Co. 
(1931), 24 B. W. G.C. 148. Refd. Bradshaw 


ai v. Richardsons, Westgarth & Co. (1931), 24 


B. W. C. C. 64. 


2317. Add. Annotations :—Apld. McFarlane v. 
Hutton (Stevedores) (1926), 96 L. J. K. B. 
357. Distd. Muscroft v. Stewarts & Lloyds 
(1928), 21 B. W. C. C. 274. Refd. Ferguson 
v. Shotts Iron Co. (1927), 20 B. W.-C. C. 741. 


2317a. Workman with heart disease—Death from 
strain.|—-A workman, employed in a mine, 
exerted himself in the ordinary course of his 
employment in lifting & replacing the wheels 
of a tub which had left the rails. He imme- 
diately complained of pain. Ife went to 
work the following day, & on his way home 
fell dead. Death was due to the bursting 
of the right auricle, owing to the walls of the 
heart having steadily become thinner over a 
period of years. Medical evidence was given 
to the effect that the strain of lifting would 
tend to make the workman’s condition more 
critical & so lead to the collapse. The county 
ct. judge held the workman’s death was 
caused by an accident, & he awarded com- 
pensation :—Held: it was a question of 
fact, as to which there was evidence to. 
support the tinding.—FLANAGAN v. ACKERS 
hes Naa & Co, (1926), 19 B. W. C. C. 399, 

» A. 








re —-A stevedore, who for many 
years had done his work without ailing, while 
employed unloading a ship had to till a tub 
with iron ore, & at a certain point in the 


re ert a ie mead RARE Me, 


chill.}—Award in workman's favour 
upbeld.— Burr v. BROKEN 
SoutTn, LTp. ene 26S. nN. N. 
307 ; 43 N.S. W. W.N. GO. AUS. 


sk. Disease proceeding een bactili, |-— 
disease proceeding shes bacilli 


Death was 


roof of 
strain, | A 


may be a personal injur y accident. 


ws b 
vigour with which the deceaaed had —SIMP8ON t. FINLAYSON (1926), 26 
sb. Heart ie caused by strain— | been worki caused his death:— | S.R.N.S. W. 280; 43 N.S. W. WLN, 
No evidence of excessive strain— | Held: the arbitrator was entitled to 60. AUS. 


Whether injury by acetdent.) --A work- 
man, whe was employed as a peurnes 
in a mine pee a shift at 1] 

on Dec. 30. It was the last ahitt 

the yoar, & the man worked ets 
vigorously than usual in order to fintsh 


caused 
Wonuan: 8 


{1929] S 


early for hia own urpotes About 
13.20 a.m. on Dec. he pommamncd 
of a pain in his aide. He collapsed 


M TiLLAR vt. COLTNESS 
. C. (Ct. of Sess.) 429. —§COoT.. 


PART XIV. eect S. SUB-SECT. 1.— 
es Vv. 
sf. Facial paralysis—Resulling from 


hold be 1 workman's death was not 
ir? by “‘ accident ”’ within 
ompensation 


sl. Infective jaundice.|\—Held: there 
was evidence on which the arbitrator 
was entitled to hold tho contracting 
of the discase was au accident, & the 
workman’s dcath resulted from an 
ury by accident.—RAEBURN vt. 
LocnGELLY Iron & Coan Co., LTp., 
(1927) S. C. 21.—S8COT. 


Acts.— 


Iron Co., LTn. 
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transit of the tub to deflect it so as to allow 
it to clear an obstacle. While pulling the tub 
into the right position he suddenly said 
‘Oh!’ & ceased work for a moment, but, 
recovering, put some iron ore into the tub, 
when he again felt ill & stopped. He lay 
down, & within half an hour from his saying 
“Oh!” was dead. On a post mortem 
examination it was found that he suffered 
from coronary disease of the heart, which 
sooner or later would have caused death :— 
Held: death resulted from a strain incurred 
in the ordinary exercise of the man’s work, & 
this amounted to an accident, as to establish 
an accident it was not necessary to find a 
sudden or special strain, & an award should 
be made in favour of the dependant.— 
McFARLANE v. Hurron BROTHERS (STRVE- 
DORES), LTD. (1926), 96 L. J. K. B. 357; 136 
L. T. 647; 20 B. W. C. C. 222, C. A. 


Annotations :—Consd. Muscroft v. Stewarts & Lloyds (1928), 
21 2B. W.C.C. 274. Apld. Hore v. General Steam Navigns- 


2336. Add. 


be affected. There was no evidence that 
he did slip when the tibin snapped in Aug. 
1025. The county ct. judge held the injury 
was due to the tirst accident in 1919, & 
awarded compensation :—-Held: there was 
no evidence to support the finding, & the 
award must be set aside.—WERRIN v. 
UNITED NATIONAL COLLIERIES, Lap. (1926), 
20 B. W. C. C. 166, C. A. 

Annotations :-—-Distd. Lawrence  v. 
Matthews (1024), Ltd. (1928), 97 L. J. K. B. 
758. Consd. Leo v. Breckman (1928), 138 
1. T. 610. Refd. Wolden v. Premier Water- 
proof & Rubber Co. (1930), 144 L. T. 619, 


2339. Add. Annotations ;—As to (1) Refd. Moule v. 


Marmite Food Extract: Co. (1927), 20 1k. W. 
C. C. 446. As to (2) Consd. Gorman v. 
Barclay Curle (1925), 10 B. W. C. C. 564. 
Refd. Robertson v. S.S. Appalachee, Rovira 
vy, Same (1926), 136 L. TT. 488; Simpson v. 
London, Midland & Scottish Ry. Co., [10381] 


tion Co. (1929), 22 B. W. C. GC. 100. A. G, 851. 
2820. Add. Annotation :—Refd. Davis v. London, | 2340a,. ——-.]-—Pruce v. DAviry, No. 2460b, post. 
Midland & Scottish Ry. Co. (1930), 23 | 2340b. Distinction between negligence & perform- 


B. W. C. C. 368. 


2327. Add. Annotativ7:.: :—As to (1) Refd. Raeburn 
v. Lochgelly Iron & Coal Co, (1926), 20 B. W. 
C. C. 637; Ferguson v. Shotts Iron Co. 
(1927), 20 B. W. C. C. 741; Bradley v. 
London & North Eastern Ry Co. (1931), 145 
L. T. 30. 
2329. Add. Annotation :—Folld. Bradlicy  v. 
London & North Kastern Ry. Co. (1931), 
145 L. T. 30. 
2829a. -——.]—-BRADLEY v. LONDON & NGRTH 
EASTERN Ry. Co., No. 2737a, post 
2331a. ——.J]—A workman, emploved as 4 
ripper, was subject to the disease of ostecvo- 
periostitis, rendering his bones brittle & even 
linble to a spontaneous fracture, but he was 
able to do his work, & in 1919, by an accident 
whilst so employed, suffered a fracture of his 
right femur. Le received compensation, but 
in 1920 resumed work, & continued so to 
work until 1924, when the seam on which he 
was employed was shut down & he ceased to 
work. In Aug. 1925, he was out for a walk, 
& after walking two or three miles & while 
standing still his right tibia suddenly snapped, 
& he claimed compensation for the injury, on 
the ground that it was attributable to the 
accident suffered by him in 1919. The 
medical theory advanced was that, after the 
injury suffered from the accident in 1919, the 
muscles of the leg became inelastic, & if he 
slipped his power of recovering himself would 
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ance of act in unusual manner----Question of 
fact.].- Decensed was the driver of a steam 
lorry. He left the lorry, which had been 
proceeding along the high road, for purposes 
of his own for a few minutes. Returning to 
the road he beckoned to the steersman of the 
lorry to come on. Apparently he attempted 
to board the lorry when in motion; he 
slipped & fell under the wheels & was killed. 
His widow claimed compensation, The 
county ct. Judge held that the act of the 
deceased was not done for the purposes of 
& in connection with bis eniployers’ trade or 
business & made an award in favour of the 
employer :—Held:) the distinction between 
negligently doing an act which was within 
the authority & doing an act which you are 
employed to do in such an unusual way as 
tu tuke it outside the authority had not been 
sufficiently considered by the county ct. 
judge. It was a question of degree & of 
fact. ‘he matter must therefore po back 
for reconsideration.---PAYLOK v. Lock (1030), 
gov lL. J. K. B. 245; 142 LL. VT. 637; 23 
B. W. CC. C. 65, ©. A. 


342. Add. Annolution :. -Consd. Wowells v. G. W. 


Ry. (1928), 97 L. J. K. BB 183. 


J-—-A dock labourer was 
employed to load cargo into a steamer in 
a docile He could have reached the shed 
where he worked by a@ provided route over 
a metalled road, but as this was a long way 


re ee ON Le pe ten ee te LOR ee pe eee pe nn te ee ent ne 


PART XIV. SECT. 5, SUB-SECT. 2. —A. | 
2382 ii. ——.]—Where it cannot bo | 


said that 4t was part of the workiman’s 
duty to hazard, to suffer or to do the 
act which was the cause of his injury, 
it followa that the accident was uot 
one * arising out of ” the employment, 
within Workmen’s Compensation Act, 
Rk. 8. S. 1920, c. 210, 8. $.—KILGREN 
vw. BROWNING RURAL MUNICIPALITY, 
{1928) 3 W. W. R. 699.—CAN. 


2332 tii, ——.j—The rule that “ arising 
out of the employment ’’ means arising 
out of the work which the workman 
was employed to do, applied in holding 
that pitf., who was employed as a 
blacksmith in or about the construc- 
tion of a railroad, was entitled to 
recover for an in iad from a pleco of 
molten babbit which expluded while 
he was engaged in ‘* ba hidgee J " & 
when he was looking into an axle-box 


on machinery used in the construction 
work to ascertain [f sufficient babbit 
had been poured. It was held on the 
evidence that it was part of pitf.’s duty 
to do the babbitting on the occasion of 
the accident; & that when for said 
purpow he looked into the axle box, 
while his assistant was pouring the 
metal, he did something incident to 
his craployment.— WELL v. Monuan, 
(1920) 2D. L. R. 155; 23 5. Lb. ft. 


p i. ——~ Fighting utth fellow-work- 
man. |—Appect. was employed in a room 
of resp.’s factory with Iinstractions, 
he alleged, to prevent. employees from 
other roc:ns from loitering there. An 
employee from another room baving 
entered, appet. ordered him to leave, 
following which blows ensued between 
thia employee & appct., appct. 
recelved facial injuries :—J/eld: the 


15 


accident to appet. did uot arise out 
of or in the course of his employ ment.---—- 
BRowN v. ALBANY Beut, Lrp. (1927), 
29 W. A. L. RR. 132.---AUS. 


2337 I. “* In the course of the employ- 
ment."")--WELIS v. MORGAN, [1928] 3 
WwW. W. lt. 710.-—CAN. 


q i. -—-—.}-— RALLIL Bros, v. PREROMAL 
(10929), J. L. RR. 52 Mad. 747.—IND. 


PART XIV. SECT. 5, 
B. (a) 


ti. ——~—, | --HOLDING 9, SOUTH 
AUSTHALLAN RAILWAYS OCOMR., [1925] 
SS. A. S. it. 92.—AUS. 


c i.—— Farlly due to wilful miscon- 
duct of workman.|--BAKER v. NEW 
SOUTH WALES RAILWAY Comns., (1927), 
a8 si. ie S.W.50; 459 N.S. W.W.N, 


enone 2.— 
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round he took a shorter cut, which involved | 


his crossing a number of railway lines on 
the level, & while doing so was knocked down 
& killed by a light engine. The county ct. 
judge found that deceased could have used the 
provided way through the docks, but as he 
did not do so, but used an unauthorised route, 
albeit one commonly used to the knowledge 
& with the implied permission of the co.’s 
officials by a large number of workmen, & ag 
at the time when the accident happened he 
was not doing anything which he was under 
any obligation to do, the accident did not 
arise in the course of the employment :— 
Held: this was a misdirection. On the facts, 
the workman was onthe employers’ premises, 
proceeding to work over an accustomed & 
permitted, though not a provided, route, & 
the accident arose out of & in the course of the 
employment.—-HOWELLS v. GREAT WESTERN 
Ry. Co. (1928), 97 L. J. K. B. 183; 138 L. T. 
544; 21 B.W.C. C. 18, C. A. 


Annotation :-—-Distd. Black v. Hesperides §.S. Owners 
(1929), a2 B. W. OC. OC. 295. 


2845. Add. Annotation :—Refd. Sparey v. Bath 
R. D. ©. (1930), 23 B. W. C. C. 263. 

2847. Add. Annotation :—Refd. Anderson v. Hick- 
man H. & Co. (1928), 21 B. W. ©. C. 369. 


2848, Add. Annotations :—Consd. Sparey v. Bath 

re Dp. C. (1930), 23 B. W. C. C. 263. Refd. 
ev. British & Argentine Meat Co. (1923), 
ia. (1927), 20 B. W. C. C, 341. 

2350. Mad Annotation :-—Consd. Sparey v. Bath 
R. PD. C. (1930), 23 B. W. C. C. 263. 

2354a. ---—-- Leaving dock side _ for ship. |— 
McCoiyum v. NORTHUMBRIAN SHIPPING Co., 
Lrp.(1931), 172 L. T. Jo. 488, C. 

2355. Add. Annotatians :---Consd. ‘Sparey v. Bath 
R. D. C. (1930), 23 B. W. C. C. 263. Refd. 
Black ». Hesperides S.S. Owners (1929), 22 
B. W. C. C. 205. 

2355a. ---.- Road repatrer.---Accident on scene of 
repairs. |-~ -A workman was employed in tar- 
spraying operations in a lane four miles from 
his home. Both he & his forenan went to 
their work on bicycles. The lane was being 
tarred in consecutive sections, each 
section was first swept in preparation for the 
spraving. The foreman having blown his 
whistle at the end of the day’s work, the 
workman immediately went to his bicycle, 
which he had left at the commencement of 
his work at the side of the lane. He mounted 
it & rode in the direction of his home over a 
section of the lane which had been swept 
preparatory to its being tarred on the follow- 
ing day. While he was riding over this 
section he was kicked by a horse owned by an 
independent contractor who was engaged 
for the purpose of transporting the tar- 
spraying machine from place to place. He 
fell from his bicycle sustaining severe injuries 
which incapacitated him. ‘The county ct. 
judge found as a fact that the workman’s 
employment had ceased & that the accident 
did not arise in the course of the employ- 
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camp. Pitf.’s work was 
the section of the line ran 
the dam & the quarry. Pitf. often 
spent week-ends at the 
other workmen he frequently returned 
to the camp on a 


ment. The workman appealed :—Held: the 
estimate of time & space within which an 
accident can be held to have arisen in the 
course of the employment is a question of 
fact for the judge. There was evidence to 
support the finding & no misdirection. 
Appeal dismissed.—SPAREY v. BATH RURAL 
Disrricr Councin, (1930), 23 B. W. C. C. 
263, C. A.3; affd. (1931), 48 T. L. BR. 87; 76 
Sol. Jo. 813, H. L. 

23856. Add. Annotations :—Consd. Dixon v. Ayre- 
some 8.S. Owners (1930), 99 L. J. K. B. 250. 
Refd. Morrison v. S.S. Aboukir, Woods v. 
Same (1928), 21 B. W. C. C. 163; Black v. 
oo S.S. Owners (1929), 22 B. W.C.C. 


2357. oe Annotation : -—Consd. Howells v. G. W. 
y. (1928), 97 L. J. K. B. 188. 

2360. een Annotations :—-Apld. Howells v. G. W. 
Ry. (1928), 97 L. J. K. B. 183. Folld. 
Anderson v. Hickman H. & Co. (1928), 21 
B W. C. O. 369. 

2364. Add. Annotations :—Apld. M‘Pherson v. 

Reid M‘Farlane (1926), 19 B. W. C. ©. 575 ; 

Pruce v. Davey (1926), 1386 L. T. 601; 

Robertson v. S.S. Appalachee, Rovira v. 

Same (1926), 186 L. T. 488. Consd. Lye v. 

British & Argentine Meat Co. (1923), Ltd. 

(1927), 20 B. W. C. C. 841; Moule v. Marmite 

Food Extract Co. (1927), 20 B. W. C. C. 446; 

Howells v. G. W. Ry. (1928), 97 L. J. K. B. 

183 ; Black v. Hesperides S.S. Owners (1929), 

22 B. W. C. C. 295; Sparey'v. Bath R. D.C. 

(1930), 23 B. W. C. C. 268. Refd. Anderson v. 

Hickman H. & Co. (1928), 21 B. W. O. C. 869. 


2866. Add. Annotations :—Apld. HKobertson  v. 
S.S. Appalachee, Rovira v. Same (1926), 136 
L. T. 488; Moule v. Marmite Food Extract 
Co. (1927), 20 B. W. C. ©. 446. Refd. Ander- 
son v. Hickman H. & Oo. (1928), 21 B. W. 
C. C. 369. 

2868a. No obligation to use conveyance. |— 
Employers used female labour for the picking 
of potatoes on their farm. In order to induce 
women to come from a distance they provided 
@ horse lorry to convey them to & from their 
homes, but the women were under no 
obligation to use the lorry. The usual course 
was for the women, when they had finished 
their work, to walk back to the employers’ 
yard, where the lorry was waiting. On a 
particular day the worker, having finished 
her work, was standing in the yard with her 
fellow -employees, & the employers’ foreman 
told them to load up on the lorry. Thewomen 
sat as usual with their legs dangling over the 
side of the lorry. As the lorry left the yard 
one of the worker’s legs was crushed 
between the lorry & a gate-post. The county 
ct. judge held that the worker was not in 
the yard under any express or implied term 
of her contract of service, that the yard was 
not within the ambit of her work, & that it 
was unnecessary for her to be there either for 
the performance of her duties or for the pur 
pose of going home, & made an award in 
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favour of the employers. The worker 
appealed :—Held: the case was covered 
by authority, & the accident arose out of & 
in the course of the worker’s employment. 
It is sufficient for a workman to show that an 
accident occurs when he is on his employer’s 
premises & travelling by a permitted route.— 
ANDERSON v. HICKMAN H. & Co., Lrp. (1928), 
21 B. W. C. C. 369, C. A. 


2868. Add. Annotation :—-Refd. Robertson v. S.S. 
7 eat Rovira v. Same (1926), 136 L.'I'. 


2870. Add. Annotation :—Refd. Robcrtson v. S.S. 
7 aa Rovira v. Same (1926), 136 L. T. 

23870a. -——— Different boat used by workman.|-— 
ROBERTSON v. APPALACHEE (OWNERS), Ro- 
vira v. SAME, No. 2552a, post. 

2372. Add. Annotation:—Consd. Gorman  v. 
Barclay Curle (1925), 19 B. W. C. C. 564. 
2881. Add. Annotation :—Distd. Standen v. Smith 

(1927), 20 B. W. C. C. 305. 
2384a. -]}—A butcher’s boy was allowed to go 
home for his tea, for which there was not a 
fixed time, & generally he was told to deliver 
or take orders frum ctstomers on his way 
there or back. If he had orders to deliver, 
he rode a bicycle, & on Dec. 17, 1926, he was | 
told he might go for his tea, & was to deliver | 
| 





an order on the way, & take two orders 
coming back. He delivered the order, had 
his tea, & was bicycling back, but before he | 
had called for the two orders he was knocked 
down by a motor lorry & injured. The 
county ct. judge found that at the time of 
the accident the boy was engaged on his own 
affairs in returning from tea, & thar the |! 
accident did not arise out of & in the course | 
of his employment :—Held: there was 
evidence to support the finding, & no mis- | 
direction.—LYE v. BRITISH & ARGENTINE 
Meat Co. (1923), Lp. (1927), 20 B. W. C. C. 
341, OC. A. 

2884b. ———.|—-A workman employed on a night 
shift was permitted to leave the premises to 
get his supper. There was no uecessity for 
this, & he could do as he pleased. He did 
in fact leave the premises for his supper & | 





-— 


——— 


met with an accident in a public street :—- 
Held: the accident did not arise out of & 
in the course of the employment, because at. , 
the time of the accident the workman was | 
not doing anything in discharge of a duty | 
which he owed to his employers.—- MOULE vt. — 
Marmite Foop Extnracr Co. (1927), 20 | 
B. W. C. C. 446, C. A. 
2388a. ——-.]—-A watchman was employed on au , 
estate in which sewers were being constructed | 
in a trench by the side of a highway. He! 
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PART XIV. SECT. 5, SUB-SECT. 2.— 
D. (b) i. 200.--SCOT. 
on. Workman standing by open door 

vf railway carriage—Door left open.j— 
eld; the workman had not exposed 
himself to any ter risk than that 
to which an ordinary traveller fu the 
n would have been exposed, & the 
accident had arisen out of his employ- 
ment.—GREAT INDIAN PENINSULAR 
Ry. Co. v, KASHINATH CHIMAJI (1927), 

I. L. R. 52 Bom. 45.— IND. 
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PART XIV. SECT. 5, SUB-SECT. 2.— 
D. (b fi. 


ad i, —— Workman urinati by Jlatform to the 
tonary truck-——Wtthout preliminary juries from which 
inquiry as to shuniing.}—M'INTOSH 2. 


CARMICHAEL, [1929] 8. C. (Ct. of Sess.) 


g it. —-— Cycling long platform.) . - 
A workman, cmployed ai a railway 
station on shunting & other dutins, 
was instructed to deliver a Jetier af a 
eignal cabin 300 yards distant from the 
The usual & oenky recognised 


messenger to go on foot along the plat- 
form & scrosr several sets of mils. The 
worknan, however, horrawed a fellow- 
servant's bicycle which had buen left 
fn) the ataifon office. 
ride along the platform, but faded to 
keep a straight course & fell from the 


while the aceldent had happened in the 
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could go anywhere on the estate, but had to 
give special attention to the open trench 
& to lock after the red lights at night-time. 
He was provided with a watchman’s box & 
a coke brazier. During one of his watches, 
which was twenty-four hours in length, he 
took the brazier into a workman’s day shelter 
on the estate, but 300 yards from the trench, 
covered the shelter completely over with a 
tarpaulin, took his boots off, & lay down to 
sleep. He was later found dead in this 
situation, having been suffocated by the fumes 
from the coke brazier. On a claim by the 
widow the county ct. judge held that, as the 
deceased was on his employer’s premises in 
pursuance of his duty, the accident arose 
out of & in the course of the employment. 
The employers appealed :-—-Held : there was, 
on the evidence, no causal connection 
between the employment & the death, &, 
therefore, the accident did not: arise out of 
& in the course of the enployment.-—- 
BUCKLAND v. FRencu (OW. & C.) (1029), 45 
T. I. R. 1983 22 BW. 0. C. 182, C. A. 

2390. Add. Annotation :--Refd. Dixon », Ayre- 
some S.S. Owners (1930), 00 L. J. K. B. 250. 


2395. Aldd. Annotations :---Consd. Dixon ». Ayre- 
some SS. Owners (19380), 00 1. 0. 1. 1. 240; 
Dyson ov. Vickers-Armstrony, Ltd. (1929), 
M2 i. T. 3840. Refd. Shephard v. London 
Midland & Scottish Railway (1030), 143 
beh -220, 

2401. Add. Arinolations :. Consd. isuric v. Anchor- 
Donaldson Line (1925), 10 B. W. CO. C. 612, 
Apld. Gorman v. Barclay Curle 41925), 16 
B, W. C. CO. 564. 


2407. Add. Annotations :-- Consd. Vaylor ov. Lock 
(1930), 90 I. J. WK. BB. 2465 Baylor v. Lock 
(No. 2) (1980), 144 la T. 428. Retd. Altobelli 
v. Bilis (1926), 130 1. T. 602. 


2467a. Injured workman leaning on tubs.| A 
workinan injured his finger while working 
underground in a coal pif. & went to the 
underground first-aid station, a quarter of a 
mile away, to have it dressed. fle retarned 
to his work along the haulage way. Going 
in the same direction as himself, & at the 
sine pace, was a line of empty tubs. He 
availed himself of this line of tubs by leaning 
on them as he walked, & putting bis lamp 
inte one of them. As he approached his 
place of work he Jeaned over the edge of the 
tub to get his lamp without noticing that the 
roof imimnediately in front was low. He was 
caught between the tub & the rgof & injured 
his apine, The county ct. Judge accepted 
the wovkman’s story of the accident, d& held 
that he had not added a peril to his employ- 
ment. The employers appealed :--/feld: 
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course of the deceased’ emaployment, 
he hed taken @& ak, in using the 
Dieyele, whieh was not. reasonably 
Incidents) to his employinent, bat was 
an added pert! to whieh by bis own 
conduct be tad exposed himself; &, 
accordingly, the aceldent did not. arise 
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2417a. 


there was evidence to =P ort the finding, & 
no misdirection. Appeal dismissed.—BAKER 
v. Wrest CANNOCK COLIJERY Co., Lrp. (1931), 
24 B. W. C. CO. 281. 


2409. Add. Annotation :—Refd. Stephen v. Cooper, 


[1929] A. C. 670. 


2415. Add. Annotations :—Consd. Altobelli v. Ellis 


(1926), 186 L. T. 602 ; Edwards v. Gwauncae- 
gurwen Colliery Co., James v. Same, Jenkins 
v. Same (1926), 96 L. J. K. B. 337; James 
v. Penderyn Limestone Quarries (Hirwain) 
(1926), 20 B. W. OC. C. 27; Jardine v. Steel 
Co. of Scotland (1926), 19 B. W. C. OC. 726; 
Olarke v. Southern Ry. (1927), 96 L. J. K. B. 
572; Stephen v. Cooper, [1929] A. C. 
570. Apld. Davison v. Holmside & South 
Moor Collieries, Napper v. Lambton, Hetton 
& Joicey Collieries (1929), 140 L. T. 611. 
Consd. Dixon v. Ayresome S.S. Owners (1930), 
99 I. J. K. B. 250; Dyson v. Vickers-Arm- 
strong, Ltd. (1929), 142 L. T. 340; Quickfall 
#. London & North-Eastern Ry. Co. (1929), 
142 L. T. 315; Shephard v. London, Midland 
& Scottish Railway (1930), 143 L. T. 220; 
Mannaby v. Llay Main Collieries, Ltd., [1931] 
1 . B. 602. Refd. Durie v. Anchor- 
Donaldson Line (1925), 19 B. W. C. C. 512; 
. Taylor v.-Lock (No. 2) (1980), 144 L. T. 428. 


2417. Add. Annotation :—Consd. Dixon v. Ayre- 


some 8.8. Owners (1930), 99 L. J. K. B. 250. 


~~ Workmen repairing hydraulic appa- 
ratus—--Not using ladder prc vided-— Electrocu- 
tion. |-—-Deceased workmen, whilst employed 
on Oct. 24, 1929, by resps. in the repair of 
hydraulic apparatus, met with a fatal 
accident. When the repair was effected it 
was necessary to go about 100 yards in the 
works to turn on a valve starting the water 
power to see whether the repair would resist 
the water pressure, & if it failed to resist the 
pressure some one had to turn off the valve 
as soon as possible. The obvious & proper 
route to the valve was up a ladder & along 
an air pipe, using the hydraulic pipe as a 
handrail, & for an ordinary able workman 
this was neither difficult nor dangerous. 
Deceased went to the valve by this route, 
turned it on, but returned another way, 
which involved his going along the crane- 
way, on which there was a danger from 
moving cranes & a live electric wire, & he 
put his hand on this wire & was electrocuted. 
Directly the valve was turned on the workman 
gave or received a signal from the workmen 
at the place of repair. The county ct. judge 
found that one of the objects of the deceased 
in returning by the way he did was to give or 
receive a signal as soon as possible, but held 
that the deceased workman, in adopting that 
route for the purpose of effecting that object, 
had acted in an unnecessary & unreasonable 
way & had by so acting stepped outside the 
sphere of his employment, & therefore the 
accident did not arise out of the employment, 
& consequently s. 1 (2) did not apply :— 
Held: there was evidence to support the 
finding of the county ct. judge, & being a 
question of fact the Ct. of Appeal could not 
interfere with the finding.—SHEPHARD 2. 
LONDON, MIDLAND & ScoTTisH RAILWAY 
ao 143 L. T. 220; 23 B. W. CG. C. 105, 
Je I 





2419a. ——- Workman putting hand into exhaust 


pife—-To find hammer. ]—'The workman was 
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employed as a labourer by a & occasion- 
ally as a grinder. The grinders’ shop had 
some fifteen pipes running into it, all of which 
except one were inhaust pipes to draw the 
dust, arising from the grinding, out of the 
air. One was an exhaust pipe with a strong 
draught of air into the shop. Some days 
before the accident the workman, whilst 
rag yeh in the shop, mislaid his hammer, 
& being told that sometimes the hammers 
were put in the mouth of a pipe he put his 
hand in one of the inhaust pipes & drew out 
his hammer, the end of the hammer being 
visible. He again mislaid the hammer, & — 
next day, Sept. 19, 1928, put his hand again 
in the same pipe, but not finding it there, 
tried the next pipe which was the exhaust 
pipe which had a fan close to the mouth, & 
his fingers were cut off. He claimed com- 
pensation under the Act. It would have 
been possible without danger to have put his 
hand in any of the pipes except the exhaust 
one. The county ct. judge held that the 
act of the man in searching in the mouth of 
the pipe was an added peril to his employ- 
ment, & a peril voluntary superinduced by 
him on what arose out of the employment ; 
the accident did not arise out of & in the 
course of his employment, & further, the act 
being entirely unnecessary because the 
hammer could have been seen if it had been 
placed in the exhaust with the fan so near the 
mouth of the pipe, & absulutely unreasonable 
because the outward draught was very 
strong & quite sulficient to show that there 
must have been a rapidly revolving fan close 
to the outlet, the act was not within the 
sphere of the employment at all :—Held: 
the question whether this act of the work- 
man was one within the scope of his employ- 
ment was one of fact involving a question 
of degree, & therefore a question to be 
decided by the county ct. judge, & his award 
could not be interfered with.—Dyson 0». 
VICKERS-ARMSTRONG, LTD. (1929), 142 L. T. 
310; 22 B. W.C. C. 551, C. A. 


2425. Add. Annotations :—Consd. Edwards  v. 


Gwauncacgurwen Colliery Co., James v. 
Same, Jenkins v. Sarae (1926), 96 L. J. K. B. 
337; Clarke v. Southern Ry. (1927), 96 
J. J. 1K. B. 572. Apld. Howells v. G. W. Ry. 
(1928), 97 L. J. K. B. 183; Stephen v. 
Cooper, [1929] A. C. 570. Consd. Dyson »v. 
Vickers-Armstrong, Ltd. (1929), 142 L. T. 
340; Quickfall v. London & North-Eastern 
Ry. Co. (1929), 142 L. T. 315; Shephard v. 
London, Midland & Scottish Railway (1930), 
143 L. T. 220; Taylor v. Lock (1930), 99 
L. J. K. B. 245. Refd. Hannaby v. Llay 
Main Collieries, Ltd., [1931] 1 K. B. 602; 
Taylor v. Lock (No. 2) (1930), 144 L. T. 428. 


2425a. -——- Workman walking along line—Short 


cut.}—-An electrician was employed in the 
erection of an overhead cable to convey 
electrical current across country. The work 
had reached a stage where the cable was 
being carried over a single line of railway. 
The workman entered his employment when 
he met his foreman in the morning, but he 
had to walk a mile & a half after meeting the 
foreman, to the spot where he had to work. 
The proper route to this spot was along a 

, then along a footpath, & then acrouss a 
field, but a considerable distance could be 
saved by walking part of the way along the 


Vol. XXXIV.—Master and Servant. Cases 2425a—2489a. 


railway line. The workman chose to tres- 
oe along the line, but, as a gale was blowing, 

e walked with his head down against the 
wind. He thus failed to notice the approach 
of a train which struck & killed him. The 
widow claimed compensation. The county 
ct. Judge made his award for the widow on! 
the ground that the workman was merely | 
acting negligently in the course of his employ- | 
ment. The employers appealed :—Held : the | 
workman was not employed to trespass on | 
the railway, & the accident arose out of the | 
added peril to which he had thereby exposed | 
himself & not out of the employment. | 
Appeal allowed.—STeEPHENSON v. BRITISH | 
INSULATED CABLES, Lrp. (1930), 23 B. W. | 
C. C. 549, C. A. 


2426. Add. Annotation :—Refd. Taylor v. Lock | 
(1930), 99 L. J. K. B. 245. 


2426a. ——— Alighting from train in motion.]— 
ALTOBELLI v. JOHN ELLs & Sons, Lrp., No. 
2574a, post. 


2430a. Taking short cut through danger area: 
—-The deceased workman was a genera 
Jabourer empluved by resps. as a stand-by 
man around a mechanical navvy to assist 
the engine-driver. During a short interval 
when he was not required at the navvy, he 
went away to a neighbouring kiln to warm 
his hands or to warm himself, which he was 
entitled to do. He returned to his proper 
place for his work by taking a ‘ short cut ”’ 
which brought him under the bucket of the 
navvy. ‘This he had been warned by his 
employers not to do. As he was proceeding 
back to work by this ‘* short cut,” the engine- 
driver’s foot slipped off the controis, with 
the result that the bucket fell o8 the 
workman’s head & killed him :—Hed: the : 
workman was performing the work whict 
he was employed to do in a way in which he » 
was warned not to do ity but he was, never- | 
theless, doing something for the purposes of 
his employment. The case therefore came i 
within Workmen's Compensation Act. 1925 
(c. 84), s. J (2), & the widow was entitled ; 
to compensation.—-BROTHERTON ov. JACK- | 
SON (J. & A.) (1928), 98 L. J. K. B. 763 140: 
L. T. 271; 21 B. W.C. C. 382, ©. A. 


2437. Add. Annoiations :—-Consd. Altobelli v. Wilis | 
(1926), 186 L. T. 602; Clarke v. Southern | 
Ry. (1927), 96 L. J. K. BB. 6725) Laylor «. | 
Lock (No. 2) (1930), 144 1. 'T. 428. Refd. 
Davison v. Holmside & South Moor Collieries, 
Napper v. Lambton, Hetton & Joicey 
Collieries (1929), 140 I. T. 511; Dixon v. 
Ayresome S.S. Owners (1030), 00 LJ. A.B. : 
250; Taylor v. Lock (1930), 90 1. J. K. ds. 
245. 

2437a. Attempt to board lorry in motion.|}--- 
Deceased workman ut the time of the acci-- 
dent was twenty-five years old, & an active ° 
man. He was employed by resp. as driver ; 
of a motor steam lorry of about 7 tons 
burden, &asteersman wasalso employed on the 
lorry. On Apr. 12, 1929, whilst driving, he 
rot down & went across a field, in which he 
had seen his father, to get some tobacco front ' 
lim. After he had got the tobacco he : 
relieved nature against the hedge, & joined . 
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on, but fell & was run over by the hind wheel 
& killed. The steersman did not see what 
happened, but felt a bump when the lorry 
went over the deceased. There was a step 
about 17 inches from the ground, & then an 
iron platform 12 inches by 13 inches next to 
the small door leading into the cab where the 
driver sat. The dvor opened outwards on 
to the iron platform. There was no handrail 
or handle on the outside of the lorry to give 
any help to any one entering the cab. There 
was evidence that men got on to these 
lorries every day when going at three miles 
an hour. The question arose whether the 
accident arose out of & in the course of the 
employment. ‘The county ct. judge held 
that it was a question of degree, & taking 
into consideration the speed of the steam 
lorry, its weight, its construction, & its 
accessibility whilst moving at three miles an 
hour, the deceased, in attempting to enter it 
& trying to get through the open door or 
clambering over it, added a hazard & needless 
peril to his employment, & was thereby 
doing something different in kind from what 
he was employed to do, & voluntarily 
exposing himself to a visk which was not 
reasonably incident to his employment; & 
therefore the aceident did not arise cut of 
& in the course of the employment :——//eld : 
the county ct. judge had not misdirected 
himself in law & there was some evidence on 
which he could come to the conclusion be 
did, therefore his award could not be inter- 
fered with.— TayLor v. Lock (No. 2) (1930), 
144 L. "I. 428; 23 2. W.O. C. 444, CA, 


2439a. Farm hand adjusting mowor.] —-A workman 


employed as a harvest hound on a@ farm was 
engaged in driving a two-horse mower with 
a cutting-blade for cutting the corn, & jad 
occasion to replace a chain which had become 
detached from the back-band of one of the 
horses. Ile did not) put the cutting-blade 
out of gear, bub) stood up from his seat on 
the machine & attempted to walk out on the 
pole between the horses in order to reach the 
detached chain. There was no express 
prohibition against walking on the pole, but 
the customary & proper method of replacing 
a chain was to stop the mower, put the 
cutting-blade out of year, fasten the reins, 
dismount from the machine & walk to the 
horses’ heads. ‘The weight of the workman 
on the pole caused the horses to start, setting 
the cutting-blade in motion. tle fell on to 
the blade & was seriously & permanently 
injured. In a claim for compensation the 
arbitrator found that the injury sustained 
was not due to an accident arising out of the 
employment. On appeal by the workman - 
it was held by the Second Division of the Ct. 
of Session that there was evidence on which 
the arbitrator could make that finding. 
The workman again appealed :---feld: the 
accident arose from an added peril to which 
the workman had voluntarily exposed him- 
self & consequently did nut arise out of his 
employment. —SYTEPHEN 2. Cooper, [L929] 
A.C. 570; 98 L. J0P.C. 973 141 1. 9. 300 ; 


"45 %. L. R. 413; 73 Sol. Jo. 208; 22 B. W. 


C. C. 339, He. LL. 


the road some 300 yards in front of the lorry. © Annotations :— Apld. Stephenson ¢. british Insulated Cables, 


He beckoned to the steersman, who then - 
drove on at three miles an hour, & whilst it . 
was moving the deceased attempted to get | 
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Ltd. (1940), 23 BL WC. CL 549.) Refd. Quickfall x. London 
& North-Kastern iy. (1920), 142 L. T. 315; Bhepbard v. 
London, Midland & Scottish Ry. (1936), 143 lL. T. 220; 
Taylor v. Lock (No. 2) (1930), 144 L. T. 428. 


24389b. Riding 


2448a. 
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Cases, 2486b—2400b. Enciisa awn Empme Dicusr SupPLEMEnr. 


bicycle along railway platform 
carrying heavy weight.}--—A workman in the 
course of his employment had to take a mud- 
door from the ship on the repair of which 
he was engaged to get it repaired. The mud- 
door was a piece of metal about 9 in. by 4 in. 
& weighing 7 lb. to 8 lb. He walked with it 
down the pier to the shore-end where the 
repairing shop was, & when it was mended 
got on toa bicycle & rode along a platform 
on the east side of the pier reserved for 
passengers. A railway ran down the centre 
of the pier & on each side was a raised 
platform about 7 ft. wide, the one on the 
eastern side for passengers the other for 
traffic. Public notices were put up at the 
water end of the pier that the eastern plat- 
form was for pedestrians only, & at the 
other end that the western platform was for 
traffic only. The man fell in front of an 
approaching. train & was killed. His 
widow claimed compensation as being de- 
pendent on the earnings of the deceased 
workman, but the county ct. judge held that 
she was not entitled, as though the accident 
arose in the course of the empleymene it did 
not arise also out of the employment, as the 
getting on the bicycle was an act which it 
was no part of his employment to hazard 
or do, & therefore the accident, not being 
within sect. 1 (1) of the Act, it was im- 
‘material that in fact the act was done for the 
purposes of & in connecti:n with the em- 
ployers’ trade or business, since before 
sect. 1 (2) was applicable, the workman must 
show that the act arose out of the employ- 
ment within sect. 1 (L):—Held: the riding 
of the bicycle along the pier was something 
different in kind from anything the man 
was required or expected to do in his employ- 
ment, & such an act was outside of the sphere 
of the employment, consequently the accident 
did not arise out of the employment, & 
sect. | (2) of the Act of 1925 had no operation. 
~-—QUICKFALL v. LONDON & NORTH-EASTERN 
Ry. Co. (1929), 142 L. T. 3156; 22 B. W.C.C. 
653, C. A. 


2440. Add. Annotation :—Consd. Poland v. Parr, 


[1927] 1 K. B. 236. 


2446, Add. Annotation :—As to (1) Refd. James v. 


Penderyn Limestone Quarries (Hirwain) 


(1926), 20 B. W. C. C. 27. 


2447. Add. Annotations :—Apld. Painter v. C. & 


§. L. Ry. (1926), 20 B. W. C0. C. 157. Refd. 
Vickers v. Miners, Thames Steam Tug & 
reese Oo. v. Ingram (1927), 96 L. J. K. B. 
.|— A porter, after a gate of 
a train had been shut, got on to the small 
piece of platform outside the gate to talk to 


eee eemaieiaenenntaniellicuadinndlatediiehon idee catemeomeanenemeatanenadtaadentmtnatand 


tc centeeenenntmammadl 











he died. 


ne OE eee ewes Reba = 


number of crows 


the gateman, &, as the train gathered speed 
very quickly, was carried into the tunnel & 
seriously injured. He acknowledged that 
the only time af shag had a right to be on the 
platform of a train was for the purpose of 
removing luggage. There was also a regula- 
tion forbidding any porter to do what he 
was doing at the time of the accident. The 
county ct. judge. held the accident did not 
arise out of the employment, & as the act 
that caused it was not done for the Burpee 
of & in connection with the employers’ trade 
or business, the accident was not to be deemed 
to have arisen out of the employment :— 
Held: there was-evidence to support the 
award, & no misdirection.—PAINTuR v. CITY 
& SouTtH LONDON Ry. Co. (1926), 20 B. W. 
©. ©. 157, O. A. 

2449. Add. Annotation :—Refd. Taylor v. Lock 
(1930), 99 L. J. K. B. 246. 

2452. Add. Annotations :—-Refd. Durie v. Anchor- 
Donaldson Line (1925), 19 B. W. C. C. 512 ; 
anaes v. Barclay Ourle (1925), 19 B. W. 0. O. 

2458. Add. Annotations :—Consd. Pruce v. Davey 
(1926), 186 L. T. 601; Robertson v.S.S. Appa- 
lachee, Rovira v. Same (1926), 136 L. T. 488 ; 
Moule v. Marmite Food Extract Co. (1927), 
20 B. W. O. C. 446. 

2460. Add. Annotation :—Consd.. Taylor v. Lock 
(1930), 99 L. J. K. B. 245. 

2460a. Farm labourer——Carting turf to own 
cottage.|—-Applt. was employed "by resp., 
his cousin, as a farm labourer. He had all 
his meals in the farmhouse & was paid 10s. 
a week. Resp. allowed him to cut turf & use 
it for his own purposes, & also allowed him to 
have the use of a horse & cart to cart the turf 
to his cottage. While so carting it, he was 
run into by a motor car & received serious 
injuries :—-Held: the accident did not arise 
out of & in the course of = aa employment. 
—STANDEN v. SMITH (1927), 20 B. W. C. C. 
305, C. A. 

2460b. Leaving premises to purchase provisions. }]— 

Deceased was employed as the only shop 

assistant in a shop, & used to have his tea in 

the shop & went to fetch the milk for his tea 
from across the road. The shop was left 
open during his tea hour if he liked. While 
crossing the road to get the milk, he was 
knocked down by a motor cyclist, & was 
killed. Deceased paid for his own milk for 
his tea, & if he chose to might have got his tea 
out :—Held:; the injury having occurred at 
the time when deceased had left the place of & 
the course of his employment to get the milk 
for his tea at his own cost for his own purposes, 
the accident did not arise out of & in the 
course of his employment, as he was not with- 





i en 


Evidence was given that a | templation of the parties when the 
were in the ficld 


contract of servi 


labourer taking gun to 
shoot crows.--A man, who was em- 
ployed by a farmer to do general werk 
on the farm, was working in a potatoe 
field, grubbing potatoes. He was 
using, with the assistance of another 
man, & grubber, which was a machine 
drawn by two horses. He had taken 
his employer’s gun from a storcroom 
in a bouse on the farm without his 
eniployer’s pernusdion. & he fired at a 
hl pale cee : spade e ig de then 
p Oo gan on the gru r, the gun 
shortly afterwards accidentally went 
off, & he received injuries from which 


sq. Farm 


earlier in the day & that crows would 
injure the potatoes. The employer 
had a Hoence for the gun, enabling him 
to shoot over his own land. He did 
not use the gun himself & he had no 
ammunition. He never gave the work- 
man permission to use the yan. The 
workman hag no licence :-—Held: the 
act of the workman in carrying a 
loaded gun was entirely different in 
kind from the class of acts which he 
was employed to do; the risk 
ooctausioned by so do. was not a risk 
inoidental to his employment; & the 
workman waé not ac 


or in & manner 
which was reasonably within the con- 
20 | 


ce was, made, & 
accordingly that the accident did not 


arise out of the employment.— 
LOUGHREY t. Morrison, [1930] I. B.. 
93 ; 23 B. W.C. C. 660,—IR. 


PART XIV. soa a SUB-SECT. 2.— 
. (a). 

st. S¥orkman standing by open door 
of railwa Meteo In disobedience of 
prego a a ene eee ree framed 
er sec e ety o 
in wenceal. not of Soekiien, & tne 
employer was le-—GREAT INDIAN 
PENINSULAR Ry. Co. ¢. KasaInaTs 


2472. Add. Annotations :—Consd. Edwards  v. 


2479a. 


2488. Add. Annotation :—Refd. Clarke v. Southern 


2486. Add. Citation :-—186 L. T. 208. 
2488a. Riding on engine.|—The duty of C., a 


- The county ct. judge found that, although 


in the test laid down in Parker v. Black Rock | 2489. Add. Annotations :-—Consd. Edwards v. 


(Owners), No. 2456, & by Lorp ATKINSON in Gwauncae en Oolliery ©Co., James v. 
‘St. Helens Colliery Co., Lid. v. Hewitson, Same, Teckina: v, Same (1926), 96 L. J. K. B. 
No. 2364.—PRvucE v. Davey (1926), 136 387; Jardine v. Steel Oo. of Scotland (1926), 
L. T. 601; 20 B. W. C. ©. 287, C. A. 19 B. W. 0. C. 726; Clarke v. Southern Ry. 


(1927), 96 L. J. K. B. 572. Apld. Stephen 
v. Cooper, [1929] A. O. 670. Expld. & Folld. 
Hannaby v. Llay Main Collieries, Ltd., [1931] 
1K. B. 602, C. A. Refd. Dixon v. Ayre- 
some S.S. Owners (1930), 909 L. J. K. B. 
2650; Dyson v. Vickers-Armatrong, Ltd. (1929), 
: L 22 B. W. C. C. 551; Shephard v. London, 
while cleaning a machine for pulping cheese. Midland & Scottish Railway (19380), 148 1. T. 
She was employed to dust bottles & sweep 220. ° 
the floors & not to do any work in connection | 2492a, ——.]—Some miners had been conveyed 
with the machine, & permission to help on the from their work at the face to the shaft in 
machine had been refused :—Held: as the a train of tubs provided by the employers. 
girl was injured when doing something entirely Some conveyance was necessary in order to 
different in kind from what she was employed enable the men to leave the pit within the limit 
to do, the accident did not arise out of or of seven hours permitted for each shift. 
in the course of her employment, & Work- Subsequently the ‘employers provided a 
men’s Compensation Act, 1923 (c. 42), s. 7, “spake,” ie, a train of special vchicles 
did not apply to such a case.—DUNNISON v. containing seats. On the occasion of the 
KEILLER, LTD. (1926), 19 B. W. 0. O. 409, accident the driver in charge of the spake, for 
o fhe some purpose of his own, did what he had 
sometimes done before, namely, instead of 
using the spake used a train of tubs for con- 
veying the miners, who knew that riding on 
tubs was prohibited, but did not complain. 
The train of tubs broke & overturned, & two 
of the miners were killed, & one was slightly 
injured :— Held: the prohibition was of the 
class that dealt with conduct within the 


Gwauncaegurwen Colliery Co., James v. 
Same, Jenkins v. Same (1926), 186 L. T. 
494. Refd. Hannaby v. Liay Main Collierics, 
Ltd., [1931] 1 K. B. 602. 


———.|—A young girl was injured 





i eee, 
‘ 


Ry. (1927), 96 L. J. K. B. 572. 


workman in the employ of the S. Railway, 
required him to go from point A. to point B. 
on their premises. Instead of going by a 


i a nn a 


public road he proceeded to walk along the sphere of the employment, & Workmen's 
permanent way, a shorter route, in disregard | - Compensation Act, (2% (ec. 84), 8. 1 (2), 
of anemphatic prohibition. It wasacommon applied. It was necessary for the employers 
practice, acquiesced in by’ the railway’s that the men should leave. within a specifled 
responsible officers, though forbidden by ! time, & the act was done for the purposes of 
their rules, for workmen passing between A. | the employers’ trade or business, & compensa- 
& B. to travel on an engine if one happened | tion should be awarded to the dependants of 
to be running at a convenient time. hen | the two miners who were killed, but not to the 
C. had walked about three-quarters of the | slightly injured miner, who waa, for that 
distance along the line an engine going in | reason, not covered by sert. 1 (2).—Epwarps 
the same direction passed him at a low speed, | v. GWAUNCAEGURWEN COLLIERY Oo., JAMES 
&, to save himself the trouble of completing |. v. SAME, JENKINS ». SAME (1926), 96 L. J. 
the journey on foot, he attempted to mount - K. B. 337; 136 1. T. 494; 20 B. W. CGC. C, 
the engine in motion, with the result that | 75,0. A. 


Annotations :~-Consd. Brotherton ». Jackson (1928), 98 L. J. 
K. LB. 76. Expld. Hannaby vr. Liay Main Colllertos, Ltd., 
11931] 1 K. 13. 602. 

2494. Add. Annotations:—As to (1) Consd. 

Hannaby v. Liay Malin Collicries, Ltd., 


he was seriously & permanently injured. 





the prohibition was a very real onc, C. was 
Ce aee to choslaeperarnet as he = ott | 
‘for the purposes of & in connection with ”’ | sheet ae eas 
: ’ : re ’ [1931] 1 K. BB. 602, C. A. Refd. James v. 
ae raped ies hes O86 yar ) aera hs Penderyn Limestone Quarries (irwain) 
r* Seer anche Hae gat : (1926), 20 B. W. C. 0. 27; Stephen v. Cooper, 
Held: the above sub-sect. did not extend | 19297 A. C. B70 
compensation to workmen who were not in [1920] A. ©. : 
their employment at all, &, as O. in going into | 24948. -——~-.] ae ee shards nr’ ed say cgecgi 
a definitely prohibited area, had gone outside | pany a short train & to get down to open 


his h f ] t, he could not gates, through which the train had to pass, 
cove Oninae. ¥ Sourianh Ry. Co. & also to do the necessary shunting. He 
(1927), 96 L. J. K. B. 572; 137 L. T. 200; should have ridden in the front waggon, but 


used to ride by means of his coupling stick 


20 B. W. C. C. 309,.0. A. Bartha bulice 26: de LO canto bins to eet off 


Annotations :— . Brotherton v. Jackson (1928), 98 L. J. | 
K. B76. Consd, Quickfall ». ‘London & ‘North -Raatern & on more easily. Whilst so engaged the 
Ry. Co. (1989), 142 L. T. 3165; Shephard v. London, train went over a stone & jolted him off, & 
Midland & Scottish Railway (1930), 1423 L. 1. 220. Apld. the injury he received resulted in the loss 


Sig Cipeigey v. British Insulated Cables, Ltd. (1930), 23 
B. W.C. C, 549. 
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PART XIV. as har fies hase 2.— | The cabin was connected by an Inside 


Oraneman 

ladder.)}-A craneman in chavse of an 
electric crane climbed. from 

which waa 16 feet above the floor of 
Gee lin GIES on upont the ean 
CrAnS, @ 3 

jam, as the crane had fafled to act. 


of aleg. Riding on a waggon by means of a 


oe. RNIN 


ction was part of bie duty. | side structure, & in doing so he fell to 

ey eauin ve me ee cali vf the whe of A fester 

i safety Leider with the top platfonn, ujured :--- de arbitrator was 

t t around which, for the purposes of ; entitled to hold that the accident did 

a ohatee han | safety, wos @ handrail. ‘Tle crane- | not arfag ont of the cmployment, as 
j 


s cabin, | man’s duties required him to return, | the workman was doing a prohibited 


— ee ten: ene mene a 


on. completion of his tnspection, to his {| act.---M’CoRMACK ¥. STRWARTH & 
cabin. He attempted to dcscend from | Lioyps, {1930} 8 C, 103K; 23 
the platform by climbing over the | B. W. C. C. 576.-~-BCOT. 

handrail, & clambering down the out- 
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order to n- 





Cases 2494e—2806a. ENGLISH AND Empire Digest SUPPLEMENT. 


coupling pole was prohibited :—Held: the 
prohibition was not one defining the sphere 
of the man’s employment, though the breach 
of it, apart from’ Workinet’s mpensation 
Act, 1925 (c. 84), s. 1 (2), would have pre- 
vented the accident arising out of the employ- 
ment. There was evidence to support the 
finding of the county ct. judge that the act 
done was for the purposes of & in connection 
with the employers’ trade or business, & the 
accident, by sect. 1 (2), was to be deemed to 
arise out of the employment.—JAMES v. 
PENDERYN LIMESTONE QUARRIES (HIRWAIN), 
Lrp. (1926), 20 B. W. C. C. 27, C. A. 
Annotations :—Apld. Davison v. Holmside & South Moor 
Collierics, pepe v. Lambton, Hetton & Joicey Colllerics 
(1929), 140 L. T. 511. Consd. Quickfal] x. London & 
North-Eastern ity. Co. (1929), 142 L. T. $15; Hannaby 
v. Tday Main Collierics, Ltd., [1931] 1K. B. 602. Refd. 
Stokoo v. Mickley Coal Co. (1928), 138 L. T. 566. 

2496. Add. Annotations :—As to (1) Consd. Ford v. 
Wellerman Bros. (1930), 99 L. J. K. B. 600. 
Refd. Edwards v. Gwauncaegurwen Colliery 
Co., James v. Same, Jenkins v. Same (19286), 
06 L. J. K. B. 887. 


(2408. Add. Annotation :—Distd. Paleokas (or 
ara) AG Mount Vernon Colliery Co., [1931] 
| A. C. 697. : 


2499. Add. Annotalions:—As to 
Kdwards v. Gwauncaegurwen Colliery Co., 

» James v. Same, Jenkins v. Same (1926), 96 
L. J. K. B. 8387; Apld. M’Corquindale v. 
Carnbroe Coal Co. (1928), 20 B. W. C. ©. 689. 
Consd. Clarke v. Southern Ry. (1927), 96 

L. J. K. B. 572.  Distd. Wood v. Garscube 
Colliery Co. (1927), 20 B. W. C. C. 837; 
Brotherton v. Jackson (1928), 98 L. J. K. B. 

76. WRefd. Dennison v. Keiller (1926), 19 


B. W. C. C. 400. Expld. Hannaby v. Lliay | 


Main Collieries, Ltd., [1931] 1 K. B. 602. 
Apld. Paleokas (or Pollock) v. Mount Vernon 
Colliery Co., [1981] A. C. 597. Consd. 
Stephenson ». British Insulated Cables, Ltd. 
(1930), 23 B. W. C. C. 549. As to (2) Apld. 
Edwards v. Gwauncaegurwen Colliery Co., 
James v. Same, Jenkins v. Same (1926), 96 
Il. J. K. B. 387. Consd. James v. Penderyn 
Limestone Quarries (Hirwain) (1926), 20 
B. W. C. C. 27; Carter v. British Thomson- 
Houston Co. (1927), 187 I, T. 329. Apild. 
Stokoe v. Mickley Coal Co. (1928), 138 L. T. 
566. Consd. Stephenson v. British Insulated 
Cables, Ltd. (1930), 23 B. W. C. C. 549. 
Refd. Clarke v. Southern Ry. (1927), 96 
lL. J. K. B. 572. Generally, Refd. Davison v. 
Holmside & South Moor Collieries, Napper v. 
Lambton, Hetton & Joicey Collieries (1929), 
140 L. T. 611; Quickfall v. London & North- 
Kastern Ry. Co. (1929), 142 L. T. 315. 


2499a. ----- ----— Order by unauthorised con- 
tractor.]—Resps., coal masters, employed a 
contractor to win coal in a pit they were 
working, & the contractor employed applt. 
as a mine worker for that purpose. It having 
become necessary to tire certain shots in this 
pit, the shot-firipg was entrusted by the 


ss aatiemeshnnatmnemnentninshatieddinaaaitin hemmomnemaimen tock Rites diatabatetin ne tatint oo matas oe tatan or noeneme oie anneenten treaties meee nn emeemnceateaeaemaae ee enero omaeemenmeamaeemenencataentantbetal 
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2498 lil, —— ~——- Firing shots— 
Shot firer connecting cable with charge— 
uture firing by miner.}—Held : the 

shot firer was entitled to compensation. 
—Woop ». GARSOUBE COLLIERY Co., 
LYrp., ean 8S. C. 877: 20 B. W. 0. C. 
837.-— COT, 





ame ty 


®. CARNB 
&. Cc. 14.—8COT. 


(1) Consd. 


the workman, when injured, was doing | 
an act not within the scope of 
employment, &, even assu 
done for the purposes of the employer’s 
business, it was not an act to which 
Workmen’s Compensation Act, 1923 
(c. 42), 8. 7, applied.—M‘CoRQUINDALE 

re) ROE aL Co., Lrp., (1927) 


bi. —— Fireman con electric d i. se ooweng fare 
detonator into Suse detonator.|—Held: | about mine. }— ca hyo cinouldering 
22 


resps. to a duly appointed fireman, who alone 
was authorised to fire the shots. The fire- 
man, in breach of Explosives in Coal Miner 
Order of Sept. 1, 1913, allowed the contractor 
to couple up the cable employed in the 
rocess of shot-firing to the shot, the firemar 
hen connecting the other end of the cable tc 
the firing apparatus & firing the shot. After 
six shots had been fired in this way, the con- 
tractor, without informing the fireman, 
instructed applt. to couple up the cable t« 
the seventh shot, & while applt. was in the 
act of coupling up the cable the charge 
exploded & seriously & permanently injurec 
him. Upon an application by applt. for 
compensation from resps., the arbitrator 
found in law that the accident arose out o. 
& in the course of his employment & made ar 
award in favour of the applt. :—Held: the 
accident to applt. did not arise out of or ir 
the course of his employment, but arose out 
of & in the course of the prohibited act, & 
1925 Act, sect. 6 (1), did not apply, as applt. 
was not employed on any work which the 
... contractor had undertaken with the principa. 
, to execute.—PALEOKAS (OR POLLOCK) v. 
MOUNT VERNON COLLIERY Co., Lrp., [1931° 
A. ©. 597; 100 L. J. P. C. 225; 145 L. T. 
460; 47 T. L. R. 485, H. L. 


2501. Add. Annolations :—Consd. Edwards v 
Gwauncaegurwen Colliery Co., James v. Same 
Jenkins v. Same (1026), 96 L. J. K. B. 387 
Distd. Carter v. British Thomson-Houstor 
Co. (1927), 137 L. T. 329. Refd. James v. 
Penderyn Limestone Quarries (Hirwain 
(1926), 20 B. W. C. C. 27; Stokoe v, Mickley 
Coal Co. (1928), 188 L. T. 566; Hannaby v. 
ora Main Collierics, Ltd., [19381] 1 K. B. 
602. 

2508. Add. Annotations :-—Consd. Stokoe v. Mickley 
Coal Co. (1928), 188 L. 'T. 566. Refd. Guest 
v. Gaston, [1927] 1 K. B. 1. 


2506a. —-—— ——~.]—S., a stoneman, wags 
employed by resps. driving a drift througt. 
rock by shotfiring & was found deac 
within three yards of the working face, hic 
body being very badly damaged & his left 
arm practically blown off, he being a left- 
handed man. The drill & ratchet were founc 
burnt, broken, & twisted a few yards from the 
working face, & the standard soine way from 
the face & undamaged. The drill & ratchet 
together with the standard were used for 
drilling holes to put the shots in, but if a 
shot misfired & the stemming was drilled 
out the standard was not used. S. was a 
licensed shot firer, & his duty would be tc 
deal with the case of a misfire, but the use 
of a hole in which a shot had misfired was 
prohibited, as also the drilling out of it the 
stemming in order to put in another charge, 
it being directed that a fresh hole must be 
bored not less than a foot from the old hole. 
There was no evidence that there had been 
any attempt to drill a fresh hole. The 
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cigarette was ‘“ burning material ” 
his within Coal Mines General Regulations, 
ming it way , 19138, r. 12; (2) there was evidence on 
which the arbitrator was entitied to 

‘ hold that the workman had been 
ty of serfous & wilful misconduct, 
showed that 





n respect that the facts 
be had created a dangerous situation 
as @ result of a deliberate act of the will. 

. Wemyss Coa. Co., (1928" 


. —S0TH ¢ 
material to He | s\'C. 180.—-SCOT. 


county ct. judge held the man was killed 
whilst doing a prohibited act, but, as his 
motive was to save himself the trouble of 
drilling a fresh hole, he was not at the time 


of the accident doing an act for the purposes 


v. Hormsipe & Sours Moor CoLriieri«s, 

. NAPPER ». LAMBTON, HETTON & 
JoicREY CoLLieRtgs, Lip. (1920), 140 L. T. 
ar 45 T. L. R. 188; 22 B. W. C. O. 51, 
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of & in connection with the employers’ trade 
or business within Workmen’s Compensation 
Act, 1925 (c. 84),s. 1 (2), & his dependant was 


Annotation :—Consd. Haunaby ¢. Llay Main Colliertes, Ltd., 
{1931} 1 K. BB. 6ey. 


2512b. ———_.]}~—By Coal Mines Act, 1911 (c. 50), 


not entitled to recover compensation :— 
Held: the persona] motive of the man in 
‘doing the prohibited act was not a criterion 
as to whether he was doing it for the purposes 
of & in connection with the employers’ trade 
or business, & as the man was engaged at the 
working face within the sphere of his employ- 
ment he must be deemed to have acted for 
the purposes of & in connection with the 
employers’ trade or business, &, though doing 
a prohibited act, he was brought back within 
sect. 1 (1), & compensation was payable as for 
an accident arising out of & in the course of 
the employment.—STOKOR v. MICKLEY COAL 
Co., Lp. (1928), 188 L. T. 566; 21 B. W. 
C. C. 70, C. A. 


Annotation :-—Refd. Davison v. Holmside & South Moor 
Collieries, reer vt. Lambton, Hctton & Joicey Collicries 
(1929), 140 L. T. 511. 


2511. Add. Citations :---96 L. J. P. ©. 17; 136 
L. T. 66. 


Add. Annotations :-—-As to (2) Consd. James v. 
Penderyn Limestone Quarries (Hirwain) 
(1928), 20 ®. W. C. Cy 27. 
Mickley Coal Co. (1928), 1388 L. T. 566. Refd. 
Davison v. Holmside & South Moor Collieries, 
Napper v. Lambton, Hetton & Joicey 
Collieries (1929), 140 L. T. 511. 


Apld. Stokoe v. | 


s. 48 (2), no miner may ride on sets or trains 
of tubs where the haulage is worked by 
gravity or mechanical power. A workman, 
when signing on for work at a colliery where 
he was employed as a salvage man, was 
supplied with a summarised copy of this 
provision. Men-riding trolleys were pro- 
vided for carrying the men up the dips at the 
end of their shift. The workman, with two 
other salvage men, was ordered in the middle 
of a shift to move twenty-six pipes from the 
bottom to the top of a dip, a distance of 
about seventy yards. Half the pipes were 
loaded & hauled up on a ‘inher teulloy: 
The workman, instead of walking dewn 

assist in loading the remainder, got into an 
empty tub attached to the descending timber- 
trolley. In the descent the tub became 
derailed by an accident in the haulage engine- 
house & the workman was killed. His widow 
claimed compensation. The county ct. judge 
found that the workman rode in the tub for 
the purposes of & in vonnection with his 
employer’s business in that he did it to save 
time, & held that he was still within the scope 
of his employment, although acting in contra- 
vention of the statutory prohibition, inas- 


much as the prohibition was only concerned 
with the mude of carrying out his work. An 
award having been made in favour of the 
dependant, the employers appealed :- Held: 
the question was one of degree & therefore 





2512a. -]—By the Coal Mines Act, 1911 (c. 50). 
s. 43 (11), an official of a mine is permitted 
to travel on foot on a haulage road while the | 
haulage is in motion, but by sect. 48 (12) of | 


that Act is not permitted in the circum- | 


stances of this case to ride on the tubs. An 
overman, whose duties took hitn to all parts 


of the mine, was at some distance from the | 


bottom of the shaft at the time when it was 
his duty to hand over his duties to another. 
He got into a moving tub for the purpose of 
riding to the person to whom he had to hand 
over his duties, & whilst so riding received 
injuries which caused his death. On a claim 
by his widow the county ct. judge found that 
the workman’s act in riding on the tub was 
done for the purposes of & in connection with 
his employers’ business, but it was an act 
which was not within the scope of his employ- 
ment. He therefore made an award in 
favour of the employers. A shifter, in con- 
travention of Regulation 25 (a), made under 
Coal Mines Act, 1911 (c. 50), got into an open 
train, which was being hauled along the way 
by a pony, without the permission of the 
manager. In consequence he received in- 
_ juries which caused his death. On a claisn 
by his widow, the county ct. judge made a 

imi award. Both appcts. appealed :— 
Held: the question of whether the workman 


{ 


i 


was orang within the scope of his employ- | 


ment at the time of the accident was one of 
fact, & there was evidence to support the 
finding that he was not. This being so, the 
accident did not arise out of & in the course 
of the employment, notwithstanding that the 
act of the workman was one done for the 

of & in connection with his em- 
ployers’ business. The judge’s decision was 
| t & there was no misdirection.—_DAVISON 


23 


one of fact for the county ct. judge. In this 
case there was evidence to support the finding 
é& no misdirection.--HANNABY v. LLLAY MAIN 
Conmeries, Lrp., (19s), 1 kK. B. 602; 100 
Lh. J. KB. 3585 144 1. 1903 23 B. W. 
Cc. C, 4038, C. A. 


2512c. Riding on journey of trams.]---A miner 


& his son, working on the same shift, had to 
return to the pit shaft by the main drift along 
which journeys of trams were being hauled. 
While they were returning, the cable of a 
journey of trams broke & ran back some 
twenty yards. The son was then found to 
be pinned underneath the corner of an over- 
turned tram & the father was found lying 
across another derailed tram, holding the 
signal rope & seriously injured. The boy died 
immediately & the father died two daya later. 
The widow claimed compensation on behalf 
of herself & her surviving childgen. ‘The 
county ct. judge found that the workman had 
been riding on the journey of trams contrary 
fo the prohibition contained in Coal Mines 
Act, 1911 (c. 50), 6. 43 (2), & consequently 
was not acting in the course of his employ- 
ment at the time of the accident. He 
therefore made an award in favour of the 
employers. The dependants appealed :—- 
Held: there was evidence to support the 
finding & no misdirection.—-EDWARD8 § v. 
OCEAN COAL Co., Lirv. (1920), 22 B. W. 0. C. 
254,C. A. 


2515a. Workman entering prohibited place by 


mistake.J—-A series of cubicles for electrical 
works were in course of being fitted up, some of 


Get e880. Rota axD Bacmae Dicasr Sorrimanr. 


which had been completed & contained live 
| electrical machinery, & were locked. There 
was an express order to the workmen not to 
enter the completed cubicles. The cubicles 
being worked upon were quite close to those 
finished, being in the same series. The work- 
man, @ very Hen fag ae man at his job, was 
very short-sighted, 
in ono of. the completed cubicles, he having 
unlocked the others. The county ct. judge 
drew the inference that the workman had 
entered a completed cubicle by mistake, & 
was there for the purposes of his employers’ 
trade or business, & that the accident arose 
out of & in the course of his employment :— 
Held: there was evidence to support this 
inference of fact, & although the workman 
was acting contrary to a prohibition, the 
accident must be deemed to arise out of & 
in the course of the employment.—CARTER v. 
British THOMSON-Hovuston Co., Lrp. (1927), 
137 L. T. 329; 20 B. W. C. ©. 831, C. A. 
2528. Add. Annotation :—Consd. Dixon v. Ayre- 
some S.S. Owners (1930), 99 L. J. K. B. 250. 


2585. Add. Annotations :—Consd. Hannaby v. 
Llay Main Collieries, Ltd., [1981] 1 K. B. 
602. Refd. Edwards v. Gwauncaegurwen 
Colliery Co., James v. Same, Jenkins v. Same 

' (1026), 96 L. J. K. B. 3837. 
2641. Add. Annotation :—Refd. Dixon v. Ayre- 
, some 8.S. Owners (1930), 99 L. J. K. B. 250. 
2547. Add. Annotations :—As to (2) Refd. Durie v. 
Anchor-Donaldson Line (.925), 19 B. W. 
C.C. 512; Taylor v. Lock (1930), 99 L. J. K. B. 
245. Generally, Refd. Simpson v. London, 
Midland & Scottish Ry. Co., [1931] A. C. 351. 


2548. Add. Annotations :—Apld. Morrison v. 8.S. 
Aboukir, Woods v. Same (1928), 21 B. W. 
O. C. 168. Refd. Black v. Hesperides S.S. 
Owners (1929), 22 B. W. ©. C. 295; Simp- 
son v. London, Midland & Scottish Ry. Co., 
[1931] A. C. 361. 

2552. Add. Annotation :—Refd. Dixon v. Ayre- 
some 8.8. Owners (1930), 23 B. W. C. O. 29. 

2552a. Drowned when using boat not provided by 
ie ee sailors got leave to go on 
shore. The bo’sun said that they were not 
bound to be back in the ship until 6.15 a.m. 
A launch had been provided to take the 
sailors on leave to the shore & back again, & 
the captain told the men that the last journey 
to the ship by the launch would be made at 
8 p.m., & that if they came back later than 
that, they would have to find some other 
means of returning to the ship. The men 
desired to enjoy their leave till later than 
8 p.m., & tried to arrange with the man 
who worked the launch to come for them at 
10 p.m., offering to pay him 2s. each, but 
the ‘launch never came for them at 10 p.m., 
so they got into the first boat handy, a dinghy, 


& borrowed a scull with which they propelled - 


the dinghy from the stern. The dinghy, 
though the men were unaware of it, was 
rotten & sank, the result being that three of 


& was found electrocuted | 


the five men were drowned :—Held: there 
was no contractual obligation on the deceased 
men to return to their ship by the boat they 
used, which was not mroyiied by the em- 
ployers, & as no such duty was on the men 
to use that boat, the accident by which they 
lost their lives was not in the course of per- 
forming some duty arising out of their con- 
tract of service, or, in other words, in the 
course of their employment.— ROBERTSON v. 
APPALACHER (OWNERS), Rovrna v. SAME 


(1926), 186 L. T. 488; 20 B. W. OC. C. 57, 
C. A. 


Annotations:—Oonsd. Morrison v. SS. Aboukir, Woods ve. 
Same (1928), 21 B. W.C.C. 163; Black v. Heaperides 8.S. 
Ownors (1929), 22 B. W. C. ©. 295. 
2552b. Standing up in boat to take hold of gang- 
way—Boat sinking.|—-M. & W. were members 
of the crew of a ship lying in a river about 
twenty-five feet from the wharf. The ship 
provided no boat for the purpose of going 
to or from the shore. A game of football 
was being played on shore, at which the 
captain & some of the officers were present 
& in which M. took part. On returning to 
the wharf after the game M. hailed W., 
who got into a canoe at the foot of the gang- 
way & fetched M. When M. got up to take 
hold of the gangway, the canoe filled, & both 
men were drowned. The county ct. judge 
held the accident was occasioned by a 
reasonable attempt to get Mold of the gang- 
way, & such attempt involved more than an 
ordinary risk of navigation to Which any 
passenger would be exposed, & was an act 
specifically connected with his employment 
on the ship, & he made an award in favour 
of the dependants in both cases, on the 
ground that both men had been drowned in 
an accident arising out of & in the course 
of their employment :—Held: there was 
evidence to support the finding.—MORRISON 
v. ABOUKIR (OWNERS), Woops v. SAME 
(1928), 21 B. W. C. C. 163, C. A. 
2552c. Seaman crossing barges instead of using 
boat.|——A sailor who was on shore on leave 
from his ship returned to the ship by walking 
over barges which lay between it & the 
uay, &, while doing so, fell into the water 
was drowned. The employers had pro- 
vided a boat & boatman for the members 
of the crew to get from & to the ship, but 
most of the crew used the way over the 
barges, & that was acquiesced in by the 
officers :—Held: the sailor being under no 
obligation or duty to his employers to return 
by this means, was not in the course of his 
employment in so doing, & therefore the 
accident did not arise in the course of the 
employment.—BLacK »v. HSPERIDES S.S. 
OWNERS (1929), 22 B. W. C. C. 295, C. A. 
2552d. Fall from ship’s bulwark.] — The deceased 
workman was a coal trimmer. On the day 
of the accident, he & the foreman of the 
trimmers gone on resps.’ steamship 
A. to place the chute in position, so that the. 





PART XIV. SECT. 5, SUB-SECT. 2.—F. 
Sige a quay lk canal tase oan 
ge & quay. cana , with a 
cargo of grain which was to be trans- 
ferred to a ship hae Mle de the 
uay, drew up on the river aide of this 
ship & lay alongside it secured in that 
position by bawsers. The only reason- 
able way the men on the b had of 
ving ashore was to cross this ship & 
n cross the gangway between it & 


to 
lavatory on the 
having oroesed 


there no 


the quay. In the interval before the 
discharging of the cargo - A 
master of the barge went ashore to 
obtain refreshme 

use a lavatory, there 
a barge. O 


e 
to get from it 
gangwea. 


hi she bess wipes be aippod.& | 
‘fall into the ver & was drowned. IR 


There was some evidence that the crew 


of the barge could not go asbore with- 

out the permission of the master of 

nts, cash a cheque, & | the barge, but .there was no evidence 
be! no | that the master could not go ashore 

n hia without leave some superior 

he ship he was pro- | officer of his :—Held: the 


employers 
accident arose out of & in the course 


to the ; 
ag of the employment.—LaWwLor ve. 
GRAND CaNak Oo., (1929) I.R. $23.— 


24 


coal could be shot into the hold. Having 
done that they both left the ship. The | 
foreman merves on to the ship’s bulwark | - 
& from there he stepped on to the top of the 
handrail on the quay, a distance of about 
two feet, & then hopped on to the quay. 
The deceased workman followed, but in 

stepping off the ship’s bulwark he slipped, 
fell, & was killed. After the Eooident the 
foreman noticed for the first time that there 
was a ladder provided to bridge the two-foot 
space between the ship’s bulwark & the 
handrail on the quay, & it was admitted that 
stepping across from the ship’s bulwark to 
the quay was not the right way of loaving 
the ship. The county ct. judge made an 
award in favour of the employers :—Held: 
the manner in which the deceased workman 
left the ship was not so far removed from 
anything contemplated by either party as 
to preclude the ct. from holding that the 
accident arose out of & in the course of the 
employment. The case must. be remitted 
to the county ct. judge to assess com- 

ensation.—Dixon vv. AYRESOME SS. 

WNERS (1930), 099 L. J. K. B. 250; 142 
L. T. 455; 18 Asp. M. L. C. 115; 23 B. W. 
C. O. 29, C. A. 


2559. Add. Annotations :—As to (3) Apld. Howells 
v. G. W. Ry. (1928),97 L. J. K. B.183. Consd. 
Dyson v. Vickers-Armstrong, Ltd. (1920), 142 
L. T. 840; Sparey v. Bath R. D. C. (1930), | 
23 B. W. C. C, 263. Refd. Jardine v. Steel 
Co. of Scotland (1926), 19 B. W. ©. C. 726. 

2560. Add. Annotation :—Consd. Hannaby v. Llay 
Main Collieries, Ltd., [1931] 1 K. B. 602. 

2569. Add. Annotation :—Refd. Gorman. Varclay | 
Curle (1925), 19 B. W. C. C. 564. 

2572. Add. Annotations :—Expld. Fdwards ». ' 
Gwauncaegurwen Colliery Co., James 1%. , 

| cae Jenkins v. Same (1926), 96 L. J. K. B. | 
96 L. J. K. B. 572. Refd. James v. Penderyn | 
Limestone Quarries (Hirwain) (1926), 20 | 


B. W. C. C. 27; Stokoe v. Mickley Coal Co. 
(1928), 188 L. T. 566; Davison v. Holmside 
& South Moor’Collieries, Napper v. Lambton, 
Hetton & Joicey Collieries (1929), 140 L. T. 


2581. Add. 


| 2682. Add. 


Consd, Clarke v. Southern Ry. (1027), | 2583. Add. 


2586. Add. 


travel by train from L. to K. daily, & he was 
paid by applts. for the time oceupied in so 
travelling, & his railway ticket was also paid 
for by applts. Deceased, having gone to 
sleep, got out of the train whilst it was in 
motion leaving K. & all oa on the platform 
as he landed, fell heavily on his back, his 
head striking the platform violently, & died 
of the injuries received :-—Held: though 
deceased was in the course of his employment 
while travelling in the train, he wags com- 
mitting an illegal act in getting out of the 
train while in motion, & was doing an act 
which did not arise out of the employment, 
but under the above sect. it must be deemed 
to arise out of & in the course of the employ- 
ment as having been done in pursuance of & 
for the purposes of the employers’ trade or 
business, & the act done was not so contrary 
to law as to put the mun wholly outside the 
sphere of the employment, & his widow was 
entitled to compensation.--ALYOBELLI tv. 
JouN KEiuiis & Sons, Lrp. (1926), 136 L. 3. 
602; 20 B. W. C. C. 190, C. A. 


2578. Add. Annotations :—--Apld. Lye v. British & 


Argentine Meat Co. (1923), Ltd. (1927), 20 
B. W. Cc. CGC. 8413) Moule » Marmite Food 
Kixtract Co. (1927), 20 B. W. C. C. 446. 
Refd. Proce v. Davey (1926), 186 1. 'L. 604. 


2579. Add. Annolations ;---Consd. Moule v. Mar- 


mite Food Extract Co. 
446. 
19 B. W.C. CO. 56430 Prace wv. Davey (1926), 
136 lL. T. GOL. 

Annotation ----Consd. Vflolden sv. 
Premier Waterproof & Rubboe Co. (E30), 
144 1. T. 519. 

Annotations :--Consd. Lawrence v. 
Matthews (1924), Ltd. (1028), O7 L. WK. 3B. 
758; Holden v. Premier Waterproof & 
Rubber Co, (1930), 144 L. T. 619. 
Annotation :~-Refd. Lawrence — v. 
Matthews (1924), Ltd. (1928), 97 L. J. K. WB. 
758. 


(1927), 20 B. WoO. CL 


Annotation :---Refd. Wolden — v. 
Premier Waterproof & Rubber Co. (19380), 


144 L. T. 519. 


upholstery makers claimed compensation for 

[1931] 1 K. B. 602, injury by accident arising out of an assault 
2578. Add. Annotations :—Consd. Dennison v. committed upon hin in the course of his 
Keiller (1926), 19 B. W. C. C. 409. Apld. employment. Whilst engaged in loading 


Stephen v. Cooper (1928), 21 B. W. C. C. 
643; Davison v. Holmside & South Moor 
Collieries: Napper v. Lambton, Hetton & 
Joicey Collieries (1929), 140 L. T. 511. Refd. ! 
James v. Penderyn Limestone Quarries | 
(Hirwain) (1926), 20 B. W. C. C. 27 ; Brother- | 
ton v. Jackson (1928), 98 L. J. K. B. 76; 
Stephenson v. British Insulated Cables, Ltd. | 
(1930), 23 B. W. C. ©. 549. 
2574a. -]—Deceased was a mosaic worker em- 
paved applts., who had a flooring con- ! 
ract at ke & deccased was ca:tying out at 
KK. mosaic work for the purposes of the 
contract. It was the duty of deceased to 








PART XIV. SECT. 5, SUB-SECT. 3.-—-A. 


£ i. Workman fetching hot water for 
tea.|}—Following a practice or cust6) 
known to his employer, a worker left 
ee upon which ho was working to 
ee m one pert of Pe em ores 
remisons another during em- 
‘Moyer’s time, in order to procure hot 


doing thls for the p 


provided, 


25 


| 
| a UJ 
511; Hannaby v. Llay Main Collierics, Ltd., | 2589a. —~-- .J—-A porter employed by furniture & 
| 
| 


water for tea for the midday meal of 
himeetf & his fellow-workers ; 
ge of more eou- 
venlently supplying therm with the hot 
water which the employer habitually 
encrally as a mutter of 
statutory obligation, sometimes with- 
out that compulsion, but in e 
Wise on the way to the employer's 


furniture into a railway van outside resp.’s 
premises au altercation arose between appct. 
& the van driver in conseguunce of a 
suggeslion made to the driver that he should 
assist in expediting the work. The driver 
struck appct. in the face, & so injured one 
of his eyes that it had to be removed. The 
county ct. judge dismissed the application, 
finding that though the assault was an 
accident, it was not one of the risks cf appct.’s 
employment that he should be assaulted, & 
it was not the result of doing anything of 
service to his employer, & it was not an 
uccident arising out of the employment :-— 
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boiler contaising the hot water, he was 
injured by a motor car on a read on 
the emplayer’s premises :——Held: the 
accident arose In the course of bis enm- 
ployment, & he was entitled to com- 
vensation.---PEARBON v0. FREMANTLE 
HaksoUR TRusT (1929), 42 O. L. R. 
320.---AUB. 


he was ; 


like case. 


Refd. Gtorman v. Barclay Curle (1925), ) 
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2589b. 


«tntnolation ;—Reid, Hold 
Co. (1930), 23 B. W. CL. C. 46 


2594b. Workman murdered by mad fellow-work- 


Cases 2589a—2618a. ENGLisH aND Emprre Diacsst SUPPLEMENT. 


Held; the decision was right, as there was 
evidence upon which the judge could support 
his decision, & no misdirection.—LEE v. 
BRECKMAN (S. & I.) & Co. (1928), 188 L. T. 
610; 44 T. L. R. 235; 72 Sol. Jo. 154; 21 
B. W. C. C. 32, C. A. 


-}—A ship’s fireman who had been on 

shore was carried back to the ship quite 
drunk. The ship sailed with the en 
man absent from his duty. An hour after 
the ship had sailed a fellow-workman was 
ordered to go & fetch him. The workman 
found the drunken man in his bunk & gave 
the message, whereupon the drunken man 
seized a razor & inflicted severe injuries on 
the workman. The injured man claimed 
compensation. The county ct. judge found 
that the workman was injured by accident 
arising out of & in the course of his employ- 
ment & made an award in his favour. The 
employers appealed :—Held: there was 
evidence to support the finding & no mis- 
direction. Appeal dismissed._—RENNIE  v. 
DALGLEISH STEAMSHIPPING Co., LTp. (1930), 
23 B. W. C. C. 501, C. A. 





2594a. Attendant of urinal—Assault by drunkard. |} 


—A workman employed as an underground 
. urinal attendant in the East End of Lendon, 
was struck in the eyes by a drunken sailor 
who refused to pay a penny for using a water- 
closet. As a result, the workman, who 
already suffered from pa‘ial loss of sight, 
was totally blinded. The county ct. judge 
heard no evidence as to the quantum of con- 
Rigas but decided as a point of law that: 

e could not hold that the accident arose out 
of the employment in the absence of evidence 
that the employment exposed the workman 
to some risk of assault. He therefore made 
an award in favour of the employers. The 
workman appealed :—Held: the workman, 
by the nature of his employment, was 
exposed to risks to which ordinary members 
of the public were not exposed & the 
accident arose out of the employment.— 
SMITH v. STEPNEY Conrpn,. (1929), 22 B. W. 
C. C. 461, C. A. 


ene. Naas Waterproof & Rubber 


man.|~-A workman was murdered in a 
rubber factory by a fellow-workman, who 
suddenly developed homicidal mania. His 
father claimed compensation as a dependant. 
The county ct. judge made an award in his 
favour, holding that, though there was no 
special risk attached to the nature of the 
employment, the workman was bound by 
his duty to work near the man who ultimately 
went mad, & was therefore exposed to a risk 
not equally shared with the rest of the com-. 
munity. The employers appealed, & it was 
argued on behalf of the dependant on appeal 
that a risk was attached to the locality in 
which the workman was murdered by reason 
of the presence of a madman :—Held: the 
risk of being attacked by a madman did not 
arise out of the employment either by reason 
of the duties performed by the workman or 
by reason of the locality in which they were 
performed.—HOLDEN v. PREMIER WATER- 
PROOF & RUBBER Co., Lrp. (1980), 144 L. T. 
ve 47 T. L. R..169; 28 B. W. C. C. 460, 
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2507. Add. Annotations :—Refd. Holden v. Premier 


Waterproof & Rubber Co. (1930), 23 B. W. 
C. ©. 460; Simpson v. London, Midland & 
Scottish Ry. Co., [1931] A. C. 361. 


-|—A ship’s fireman was found 
injured at midnight at the bottom of a roped- 
in hold, after having been helped on board 
three hours earlier in a hopelessly drunken 
condition. The accident happened when he 
was pa in c ing food, it being no 
part of his duty to do so, on that night. The 
county ct. judge found that the workman 
must have crawled through the ropes round 
the hold without having any duty whatso- 
ever to do so, & held the accident arose 
neither out of nor in the course of his employ- 
ment :—-Held: the judge could have come 
to no other conclusion on the evidence, & 
there was no misdirection.—WATSON v. 
ALEPPO (OWNERS) (1927), 20 B. W. C. C. 
634, C. A. 





2604. Add. Annotation :—As to (2) Refd. Lawrence 


v. Matthews (1924), Ltd. (1928), 97 L. J. 
K. B. 758. 


2605. Add. Annotation :—Refd. Lawrence  v. 


oe (1924), Ltd. (1928), 97 L. J. K. B. 
758. 


2612a. Splinter in finger—-Workman making pack- 


ing-cases.]---A workman engaged in making 
wooden packing-cases complained to a welfare 
worker in his employers’ works that he 
thought he had a splinter in the little finger 
of his right hand, but she could find nothing 
except a small black speck. It was a 
frequent occurrence for a workman to request 
the welfare worker to remove a splinter from 
a finger, & this particular workman had done 
so on several occasions. The finger became 


‘red & swollen, & five days later a doctor 


found a small bleb on it containing pus. The 
workman was feverish & was sent to hospital, 
where he died of septic pneumonia ten days 
after his complaint to the welfare worker. 
In his evidence the house-surgeon of the 
hospital said, ‘‘ There was no sign of a foreign 
body. In my view there must have been 
some injury or crack at place of bleb. Crack 
might be microscopical or it might be a 
foreign body entering there. The latter is 
the most usual.’’ There was no evidence 
that the workman did any work at home which 
might cause a similar injury. On a claim 
by the dependants, the county ct. judge 
found the following facts: (a) sepsis was due 
to the entry of a foreign body, the point of 
entry being indicated by the bleb, (b) deceased 
had previously got splinters in his hand, such 
as led to festering, (c) such a splinter would 
be likely to produce the condition of 
deceased’s finger. From these facts he drew 
the inference that the deceased was infinitely 
more likely to get a splinter at work than 
elsewhere, & that he, therefore, Gied from 
an accident arising out of & in the course 
of his employment. The employers 
appealed :—Held: there was evidence to 
support the findings of fact, & the county 
ct. judge was entitled to draw from those 
facts the inference which he did.—HUuRsrT v. 
WALTER’S PaLM TOFFEE Co., LTD. (1929), 
22 B. W. C. C. 215, C. A. 


2618a. Scratches—Furniture remover.j—-A work- 


man, employed to drive a lorry & move 
furniture, frequently received scratches in 


26192. 


Vol. XXXIV.—Master and Servant. Cases 2618a—266Sb. 


the course of his work, but usually took no 
notice of them.. On returning fron his work 
one evening he showed his wife that his 
fingers were scratched. He sulfered great, 
pain under the arm during the night & died 
. within seven days of septic poisoning. He 
had no hobby or occupation at home which 
exposed him to scratches. The county ct. 
judge found that death was due to an injury 
arising out of the employment. The 
employers appealed :—Held : there was evi- 
dence to support the finding & no mis- 
direction.—PIPEer v. De’atH Bros. (1929), 22 
B. W. C. C. 73, C. A. 


2619. Add. Annotations :—Apld. Juawrence  v. 


Matthews (1924), Ltd. (1928), 97 L. J. K. B. 
758. Consd. Lee v. Breckman (1928), 1388 
L. T. 610; Holden v. Premier Waterproof & 
Rubber Co. (1930), 144 L. T. 519. Refa. 
Simpson v. London, Midland & Scottish Ry. 
Co., [19381] A. C. 351. 


-|—A commercial traveller was killed 





2658a. 


2652. Add. Annotation :—Refd. Stroud v. Bath 


Gas Light &. Coke Co. (1927), 187 L. T. 628. 


.|—A workman in charge of a 
coke-conveyor was found entangled in the 
machinery, & died shortly after being re- 
leased. There was no explanation of how he 
met with the accident, but when last seen 
shortly before he was acting in the course of 
his duty. The county ct. judge drew the 
inference from the facts before him that the 
workinan was acting in the course of his 
employment :—Held: the county ct. judge 
was entitled to draw the inference he did, & 
there was no misdirection.—STROUD v. BATH 
Gas Liaur & CoKxE Co, (1937), 187 L. T. 
623; 20 B. W. C. C. 496, C. A. 








«lnnotation :—Consd. Muscroft v. Stewarts & Lloyds (1928), 
21 B. W. CLG, 274. 


2656. Add. Annolations :-As to (1) Consd. Jones 


v. Cory (1926), 20 B. W.C. C. 2515 Museroft 
v. oo & Lloyds (1928), 21 B. W. C. C. 
274. 


by a falling tree while motor-cycling upon his 
employers’ business. The fall of the tree 
was apparently caused by a gale of unusual 
force :—Held : «:- deceased was brought into 
a danger zone by reason of his employment, 


2658. Add, Annotation : ~ Apld. Kdwards v. Ocean 
Coal Co. (1929), 22 B. W.C. GC. 254. 

2660. Add. Annotation :-- Refd. Gill v. Perrott 
(1928), 21 B. W. Cc. G. 8. 

2665. Add. Annotations ;---Consd. Raeburn v. Loch- 





the accident arose ‘‘ out of the employment ” 
within Workmen’s Compensation Act, 1925 
(c. 84), 8.1, & the question as to what caused 
the fall of the tree was irrelevant.—]AWRENCE 
2. MATTHEWS (1924), Lrp., (1929) 1 K. B.1; 
97 L. J. K. B. 758; 140 L. T. 25; 44 
T. L. R. 812; 21 B. W. C. C. 345, C. A. 


gelly Iron & Coal Co, (1926), 20 B. W. GC. C. 
637; Bradley v. London & North Kastern 
Ry. Oo. (19381), 145 LP. 30. Refd. Ferguson. 
v. Shotts Jron Co, (1927), 20 B. W. C. C. 741. 


2666. Add, Annotations :- Consd. Cole vu TL. & 


& N. KE. Ry, (1928), 2b 2B. W. GC. GC. 87. 


Refd. Ferguson v. Shotts Jron Co. (1927), 20 
B. W.G. ©. TAL. 


Annotation :-—Consd. Holden v, vrenuer Waterproof & 
2668a. --—- Dispenser. --Scratch.]---Appet. was 


* Rubber Co. (1930), 144 L. I. 519 
2624. Add. Annolation:—Consd. ILvidin  »v. 


Premier Waterproof & Rubber Co. (1939), 
144 L. T. 519. 


2627. Add. Annotations :—Azs to (1) Consd. Holden 


v. Premier Waterproof & Rubber Co. (1930), 
144 L. T. 519; Simpson v. London, Midland 
& Scottish Ry. Co., [1931] A. C. 351; Sparey 
#. Bath R. D.C. (1980), 23 B. W. CG. C. 263. 
Refd. Lawrence v. Matthews (1924), Ld. 
(1928), 97 L. J. K. B. 758 ; Smith v. Stepney 
Corpn. (1929), 22 B. W. C. C. 461. As to (2) 
Refd. Lawrence v. Matthews (1924), Ltd. 
(1928), 97 L. J. K. B. 758. 


Re a err TT eR AR ND, 


employed by two doctors in partnership as 
a dispenser, her duties being to fill medicine 
bottles & clean instruments. On Nov. 9, 
1926, at 10.80 a.m., whilst. so employed, she 
noticed that her right thamb was bleeding, 
but was not sure how the scratch which 
caused the bleeding bad occurred, & she had 
not felt pain. She inferred that she must 
have knocked it at the time on a rough 
bit of wood at the side of the sink or on the 
edge of a cork box. She applied iodine, but 
as the bleeding did not stop she went to the 
assistant, who bandaged her thumb, & she 


2629. Add. Annotation :—Consd. Holden v. 
Premier Waterproof & Rubber Co. (1930), 
144 L. T. 619. 

2646. Add. Annotation :—Consd. Muscroft  v. 
Stewarts & Lloyds (1928), 21 B. W. C. C. 274. 


2647. Add. Annotations :—Consd. Davis v. London, 
Midland & Scottish Ry. Co. (1930), 238 

B. W. C. C. 368. Refd. Hurst v. Walter's | 
Palm Tolfee Co. (1929), 22 B. W. C. C. 215. | 
2649, Add. Annotations :—Apld. Stroud v. Bath Gas | 
Light & Coke Co. (1927), 187 L. T. 625. \ 
{ 

q 


continued at work until 11.30, when she 
went to one of the partners, who dressed the 
wound, On Nov. 16 she felt too unwell to 
go to work, & subsequently was in the 
infirmary until Jan. 38, 1927, eulfering from 
septic poisoning :—-Hleld: (1) there were 
sufficient facts proved before the county ct. 
judge to enable him to draw an inference one 
way or the other, so that there was no 
necessity for surinise, conjecture, or fucss ; 
(2) the employers had had knowledge of the 
accident, & notice was not necessary.-— 
GILL v. PERRoTT (1028), 21 B. W. C. C. 9, 
C. A. 

2668b. ——- Workman moving gutters with sharp 
edges.|—-On et 16 a workman was 
employed as a laboufer in moving semi- 
circular rain gutters with somewhat sharp 


eee et retyemen amen | reee 





Consd. Stokoe v. Mickley Coal Co. (1928), 138 
L. T. 566. Apld. Edwards v. Ocean Coal Co. 
(1929), 22 B. W. C. C. 254. 


2651. Add. Annotation :—Consd. Simpson _v. 
rae Midland & Scottish Ry. Co., (1931] 
. C. 351. 


eter 
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PART XIV. SECT. 5, SUB-SECT. 4.—A. | B. (a). | 
A ee a —_—— Pid ol ski Aer | 

——_— =, J 1ER- | ¢ mangle—Patn wrongfu 9 
a ad: | Gtéri ; sw. Cluim unsuccessful -—- Oriyin of 
infection unexplained.|-— OAKES v, HOL- 


2642 ~=sviii. 
aro v Desux & BLESSINUTON | attrinded by workman to prick from 
LIDAY, {1927} N. Z. L. R. 263.—N.Z. 


TEAM TRAMWAY CO., [1927] Ir. 75; | thorn.}—BRipson v. PrrtH Dioce- 
20B. W. Cc. C. $50 in! 84N TRUSTEES (1925), W. A. L. R. 
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Cases 2668b—2697. Enauisu anp Empren Dicrst SurrLeMENt. 


2676. Add. Annotation : — Refd. 
2680. Add. 


2681. Add. Annotations :—Consd. 


2690a. 


edges, & returned home with a slight wound 
On the following day. 


in. his right shoulder. 
he told a fellow-workman that he was 
‘* feeling his shoulder,’ but he continued at 
work until May 21. A doctor was called in 
on May 28, but the workman rapidly grew 
worse & died on.May 25 from septicamia. 
The widow spoke to the employers’ time- 
keeper of the death & gave formal! rfotice on 
June 11. The county ct. judge held he was 
entitled to infer an injury resulting from an 
accident which arose out of & in the course 
of the employment, & also held the employers 
were not prejudiced by any delay in giving 
notice :—-Held: there was evidence to 
support the findings, & no misdirection.— 
FLETCHER v, SINCLAIR IRON Co., Lirp. (1928), 
21 B. W. C, C. 62, O. A. 

Simpso 
London, Midland & Scottish Ry. Co., 
A. ©. 361. 


n wv 
1931] 


Annotation :—Consd. Simpson vv. 
London, Midland & Scottish Ry. Co,, [1931] 
A. ©, 8651. 

Simpson v. 
Jiondon, Midland & Scottish Hy. Co., [1931] 
A. C. 351. Refd. Stroud v. Bath Gas Light 
& Coke Co. (1927), 187 L. T. 628. 


Chronic glaucoma.|——A stoker, 
who was already blind in his left eye, com- 
plained that he had become completely blind. 
Me alleged that a foreig: body had entered 
his right eye, but at the time of the alleged 
accident he made no complaint of anything 
having entered his right eye. A doctor, who 
examined him, diagnosed the case as one of 
chronic glaucoma. The county ct. judge 
found that the workman was at all material 
times suffering from chronic glaucoma, & 
that there was no injury by accident arising 
out of or in the course of his employment :— 
Held: there was evidence to support the 
finding, & no misdirection._-WARSAWA Ut. 
a es (OWNERS) (1921), 21 B. W. C. C. 
85, C. A. 








2600b. ----— ~--— Cataract.]-— A foreman elec- 


trician had since the age of seven worn 
spectacles in order to save a permanent 
squint. On Apr. 16, 1926, an ignition tube 
burst, & some particles of dust & carbon 
struck his right eye. The right side of the 
face was blackened, butefter his eye had been 
bathed & particles of carbon washed out, 
he continued at work until Jan. 1928, 


although from time to time the right eye. 


became inflamed. In Feb. 1928, cataract 
was diagnosed, & in Oct. 1928, the right eye 
was excised. After the operation the work- 
man resumed: his work with the same em- 
ployer & earned the same wages. On an 
application for compensation the county ct. 
judge said he was not satisfied that the 
workman had made out a primd facie case of 
incapacity due to the accident in 1926 & 
did ‘not call on the employers, but dismissed 
the application with costs. The workman 
app 
against the weight of evidence :—Held: the 


_—, 


ed on the ground that the award was | 


evidence justified the county ct. judge in | 


2692. Add. Annotation :—Consd. 


a 


2697. Add. Annotations :— 


finding that the incapacity was not due to 
the accident.—Jonzs v.. PeETTIFuR (A. & E.), 
Lrp. (1929), 22 B. W: C. C. 405, C. A. 


2691. Add. Annotations :-—As to (1) Consd. Johnson 


v. Warren (F.) & Co. (1928), 21 B. W. O. C. 
411. Expld. Ohurch v. Dugdale & Adams, 
Ltd. (1929), 22 B. W. 0. C. 444. «yj 
Simpson v. 
London, Midland & Scottish Ry. Co., [1931] 
A. ©. 351. | 


2698. Add. Annotations :—Apld. Stroud v. Bath 


Gas Light & Coke Co. (1927), 1387 L. T. 623. 
Consd. Stokoe v. Mickley Coal Co. (1928), 188 
L. T. 5666. Apld. Edwards v. Ocean Coal Co. 
(1929), 22 B. W. O. O. 254. Consd. Simpson 
v. London, Midland & Scottish Ry. Co., 
[1931] A. ©. 351. 


2693a. ———- Rallway guard travelling as pas- 


senger.|—A railway guard, instructed to 
travel from Glasgow to Gourock in order to 
take charge of a train there, got into an 
empty compartment at Glasgow. On arrival 
of the train at Gourock he was missing, but 
articles belonging to the man were found on 
the seat of the compartment. He was after- 
wards found lying unconscious in a tunnel 
between Glasgow & Gourock at the left side 
of the direction of the train, & he died from 
a fractured skull without recovering con- 
sciousness. The compartment at Gourock 
had its left door shut but the window open. 
Upon a claim by his dependants for com- 
pensation, the arbitrator negatived violence 
& suicide, & found that the man met his 
death by falling accidentally from the window 
of the compartment, & on these facts he cori- 
cluded that the accident arose out of & in the 
course of the deceased’s employment & 
awarded compensation :—Held: the arbi- 
trator was entitled on the facts found to draw 
the inference that the accident to the deceased 
arose out of as well as in the course of his 
employment. 

The rule to be deduced from the authorities 
for application to unexplained accident cases 
is that where the evidence establishes that 
in the course of his employment the workman 
was properly in a place to which some risk 
particular thereto attaches, & an accident 
occurs capable of explanation solely by 
reference to that risk, it is legitimate, not- 
withstanding the absence of evidente as to 
the immediate circumstances of the accident, 
to attribute the accident to that risk, & to 
hold that the accident arose out of the 
employment, but the inference as to the 
origin of the accident may be displaced by 
evidence tending to show that the accident 
was due to some action of the workman 
outside the scope of his employment (per 
Cur.).—SIMPSON v. LONDON, MIDLAND & 
ScoTTisH Ry. Co., [1931] A. C. 351; 
L. J. P. C. 98; 144 L. T. 730; 47 T. L. R. 
i 75 Sol. Jo. 155; 24 B. W. OC. C. 1, 





bay v. 
London, Midland & Scottish Ry. Co., [1931] 
A. C. 851. Mentd. Jones v. Great Western 
Ry. Co. (1930), 47 T. L. R. 89. 


ld. Simpso 





number of men were employed on |! the edge of the docks & to relieve 


PART XIV. SECT. 5, SUB-SECT. 4.— 
' B. (i). Aaa premises, no ae mat aa | eer ae on the track, bag waa 
. —— Workman leaving on WAS prov - was | on employer's premises, or at some 
ee ane reke Siaraties ores customary. for’ the employees to go | little distance outaide the premises at 
importer oined the Grand Canal | acroas a on to a track about | steps which led down to the water's 
Docks. Although a considerable | three feet. e which passed along | edge. The dinner hour for the men 
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2706. Add. 


2710. Add. 


2710a. —-— 


2710b. 


2714. Add. 
2720a. 
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Vol. XXXIV.—-Master and Servant. Cases 2706—2784a. 


Annotations :—Consd. Muscroft v. 
Stewarts & Lloyds (1928), 21 B. W. C. C. 
274. Expld. Simpson v. London, Midland 
& Scottish Ry. Co., [1931] A. C. 351. Refd. 
Gill v. Perrott (1928), 21 B. W. C. C. 9. 

Annotation :—Consd. Muscroft  v. 
Stewarts & Lloyds (1928), 2 B. W. CG. CG. 274. 
-]—A miner, who was known to 
be suffering from valvular disease of the 
heart, returned to work against his doctor’s 
advice. His condition was such that he was 
liable to collapse or sudden death at any 
moment. He went down the mine at 
10.30 p.m., & was alive & well at 3 o’clock. 
At 4 o’clock he was found dead in his stall, 
lying back as though asleep. There was no 
evidence of any fall of roof, & he had no pick 
in hishand. He was alone at the time of his 
death, & there was no evidence of what the 
man was actually doing :-—Held: there was 
no evidence that the man’s death was caused 
by any strain at work, & no evidence that 
death resulted from any injury by accident 
arising out of the employment.—Muscrorr 








Sm ma a i de ca ne REN een NR 


a STrEwarRts & LiLoyps, rp. (1928), 140 


L. T. 64; 21 B. W.C. C. 274, C. A. 








whitewashing while standing on a plank sup- 
ported by trestles. He suddenly fell dead 
on to the floor. A post-mortem examination 
showed that he had been suffering from 
advanced disease of the heart. The widow 
claimed compensation. The county ct. judge 
held that there was no evidence of any 
accident. The dependant appealed :—-J/eld : 
it was purely a question of fact for the county 
ct. judge & there was no misdirection. Aypeal 
dismissed.—POGSON v. TUNNACLIETE (3231), 
24 B. W. C. C. 86, C. A. 


2718. Add. Annotation :— Refd. Ferguson v. Shotts 


Iron Co. (1927), 20 B. W. C. C. 741. 
Annotation ;—Consd. Flanagan — v. 
Ackers Whitley (1926), 19 B. W. ©. ©. 309. 
man eeen Hernia strangulated in fresh empioy- 
ment.]---On Feb. 6, 1930, a blacksmith rup- 
tured himself while at work. A. doctor 


-]---A plasterer’s labourer was 


showed him how to reduce the hernia & he . 
was able to continue his work without any | 
outward sign of incapacity until on May 14, | 


1930, he was discharged owing to slackness 
of trade. On June 25 he entered the em- 


ployment of fresh employers as a blacksmith ; 


2721. Add. 


734a, —---- 


& on the same day, while lifting a steel bar 
weighing a hundredweight, strangulated the 
hernia & an immediate operation became 
vecessary. The lift was not an abnormal one, 
but was in the ordinary course of a black- 
smith’s work. He was totally incapacitated 
for seven weeks © claimed compensation for 
that) period from the previous employer. 


“The county ct. judge found that the in- 


capacity caused on June 25 was a direct 
consequence of the accident on Feb. 6. The 
cinployers appealed :-—//eld: it was a 
question of fact for the county ct. judge, & 
there was evidence to support the finding & 
no misdirection. Appeal dismissed.—BRrapb- 
SHAW v. RICHARDSONS, WrsTaarrH & Co., 
Lrp. (1931), 24 B. W. CC. C. 64, CL A. 

Annotation :--~Refd. Simpson — v. 


London, Midland & Scottish Ry. Co., [1931] 
A. ©, 351. 


27381a, —- - Death from drinking caustic soda in 


tea.|— A workman was entitled to refresh- 
himself with a cup of tea while he was work- 
ing. Near to his place of work there was a 
bucket of caustic soda which was occasionally 
used to wash the walls. On drinking from 
his cup he felt a burning sensation & became 
totally incapacitated from the offects of 
drinking caustic soda. ‘here was no. evi- 
dence as to how, ot by whom, the caustic soda 
could have been put into the cup. The 
eounty ct. judge held that the accident did 
not arise out of the employment, & made his 
award for the employer. The workman 
appealed :~ Teld: on the evidence — no 
inference could be drawn that tue accident 
arose out of the employment.  Appenl dis- 
missed.-—Giany vo. Maroknw Brows & Co.,, 
Lip. (1931), 24 B. W. CG. ©. 210, 


ome} oA miner was about. to insert 
a fuse in a detonator in the course of his 
duties when the detonator exploded & injured 
him. The sherilf-substitute held that the 
cause of the explosion was not proved «&, 
the workman having discharged any onus 
laid on him by proving that) the explosion 
caused the injury, found that the accident 
arose out of the emyloyment & made an 
award in his favour, Phe employers 
appealed. The VFirst’ Division of the Ct. of 
Session by a majority aflirmed the award. 
The employers appealed to the House of 


was from 1 to 2 o’clock, One of the 
Workinen was told by the foruwman to 
return to work one day before 2 o’clock 
to do certain work, & he returned 8 
ordered. Hsut when he returned he 
found that) the work, which it wus 
intended he should do, was not re- 
quired to be done. As it was then 
only a short time before the ordinary 
hour for resuuiuing work, he remained 
on the employer’s premises in a shed 
in the company of sume of his fellow- 
workmen. He subsequently went out 
of the hut, making use of a slaug 
expression used by the men when 
retiring to relieve nature. We was 
never secn alive again. Several hours 
later his body wus found floating in 
the Canal Basin. Thé cause of death 
Was, admittedly, drowning :~--J/eld: 
there wags evidence frofu which the 
Judge could infer that when the work- 
man left the hut he had gone for the 
purpose of relicving nature: there 
was also evidence that the deuth of the 
Workman was caused by an accident ; 
& that accident arose out of & In the 
course of the employment.—TRACEKY 
vw. KELLY, [1929] 1. R. 634.— IR. 


J.B. 
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o i, ——.J— FERGVRON ov. SHOTTH 
Iron Co., Lrp., (1927) 3. C. sab; 20 
B. W.C. C. 741.- SUCT. 


PART XIV. a ae 5, SUB-SECT. 4. . 
. ). 


di, -———.!> -PItL., who was operutcd 
on for bernia some. years previously, 
suffered a recurrence of the trouble 


while at bis work Held: although, 
if there is an unexpected personal 
injury arising from some physiological 
condition set ap in the course of the 
work, that muy be described 4s on 
accident even when there Is nothing 
unusual or particular which sets it up, 
yet the onus on pitt. in the present 
case of establishing that his condition 
was the result of a recent hernia had 
not been discharged.— -AVLING v. 
WELLINGTON CORPN,, (L930) MN. Z. L. It. 
337.—N.a. 


PART XIV. SECT. 5, SUB-SECT. 4.-— 
B. (m). 
No evidence how accident 
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vecurred Deceased kitied by raiheay 
wagons ab place of wark.|-- Deceased, 
who Was Cinployed of deft. eo. to 
sweep up the coui dropolag on the 
wharf alongside one of its ships which 
was discharging, was discovered some 
short distanee away from the scene of 
his work Janhimed fetween two railway 
waous & futally tajgured, It being im- 
possible to say how he got into the 
position in which he was found :-— 
Ifeld: there being evidence that 
deceased was seen ab bls work shortly 
before the aeceident, ai presumption 
arose that he continued In the course 


of dds craploymont.. -ARCHIBALD — v. 
UNION STKAMSHIP Co, Or NEW 
AALAND, (1930) N. Z. TL. BO 170.-- 
N.Z. 

hil. - 02+ Rheumatic feecr—- Working 


im damp room.|—-Appet. worked for 
three months daa damp room. She 
wie in good health when she com- 
meneed to work there, but contracted 
rheumatic fever ana resull of exposure 
to the damp conditions :—-Held: she 
had suffered injury by accident.--~ 
RYAN t. NEWSOME (1929), W. A. L. R. 
69,---AUS. 
38 


Cases 2734a—2708. ENGLISH AND Empire Dicest SupPLEMENT. 


Lords :—Held: it followed from the facts 
of the case that the accident arose out of & 
in the course of the pe ae hag perc —LOCHGELLY 

' Iron & Coaz Co., Lrp. v. LINDORES (1929), 
22 B. W. C. ©. 376, H. L. 


27385a. ——— Seaman stooping in course of duty— 


Burst blood-vessel.J—-The chief officer of a 


vessel, fifty-eight years old, while on duty 
on the bri ge, stooped to get some string out 
of a cupboard in the course of his duty & 
then stated to the captain that he felt queer, 
sat down, & later fell unconscious on the 
bridge. He recovered consciousness in five 
minutes, but died about eight hours after- 
wards. There was no inquest or post 
mortem. At the hearing of a claim by the 
widow the doctors on both sides agreed that. 
he died very probably from cerebral 
hemorrhage. His own doctor, who had 
attended him for twenty-five years, . said 
he was a healthy man, & there was no 
evidence of anything wrong with his heart. 
The county ct. judge found that the cause of 
death was the breaking of some _ blood- 
vessel due to the stooping which caused the 
fall which subsequently led to the death, 
but held that he would not be justified in 
making an award for the dependant. The 
dependant appealed :—-Held: on the finding 
that death was due to the stooping, it fol- 

* lowed that death resulted from injury by 
accident arising out of -he employment.— 
Hore v. GENERAL STHAM NAVIGATION Co. 
(1929), 22 B. W. C. C. 100, C. A 


2787a. ----~- Fumigation of ship with sulphur. -. 
Gastritis from fumes. ]-—-At 6 p.m. on July 30, 
1930, a ship was fumigated with sulphur, all 
hatches being battened down. All hatches 
were opened at 2 a.m. on July 31, & at 8 a.m. 
a body of workmen came on board to remove 
gear. Among them was a man in good 
health & forty-six years old, who worked at 
a winch about two feet from one of the 
hatches & nearer to the fumes than any other 
of the workmen. The fumes froiw the sulphur 
were coming up the hatches at that time but 
were not bad. At midday the workman felt 
very ill & complained that it was due to the 
fumes. He vomited during the dinner hour, 
but worked in the afternoon on another ship. 
lie worked on & off feeling very ill until 
Aug. 8, when he was sent to hospital suffering 
from gastritis. None of his fellow-workmen 
appeared to suffer from the sulphur fumes. 
At the subsequent arbitration the county ct. 
judge found, in accordance with medical 
evidence, 
fumes & also that the occurrence was an 
wccident. He therefore made his award in 
favour of the workman. The employers 
appealed :-—-Held: there was evidence on 


which the judge could find that there had | 


been personal injury by accident within the 
Act & there was no misdirection. 
dismissed. BRADLEY vt. _ Lonpon & Norru | 


PART XIV. SECT. 5, SUB-SECT. 5. —A. 


a cr oe rer nn 
~_eoo eee, 


that the illness was due to the: 


Appeal | 


of the Baiilases oe not exoustate 
the cimployer from Hability to com- 
pensate the employee if the accident 


EASTERN Ry. Co. (1931), 145 L. T. 80; 24 
B. W. C. C. 41, C. A. 


2737b. ——— Farm bailiff hiring employer’s horses.) 
i farm bailiff hired horses from his em- 
oyer for the purpose of moving his furniture 
ahs he residence appointed for him. The 
aga unbridled one of the horses in 
order to use the straps to tie up his furniture, 
but the horse took fright, knocked him down, 
& killed him. The county ct. judge found 
as a fact that the accident arose out of the 
employment & made an award in favour of 
the widow. The employer appealed :— 
Held: the question was one of ‘tect for the 
county ct. judge. There was evidence to 
support the finding & no misdirection. 
Appeal dismissed. JACKSON v. Frost (1930), 
23 B. W. C. C, 347, C. A. 
2742. Add. Annotation :—Refd. Smith v. Wemyss 
Coal Co. (1927), 21 B. W. C. C. 483. 
2747. Add. Annotation :—Refd. Wood v. Garscube 
Colliery Co. (1927), 20 B. W. C. C. 837. 
2757. Add. Annotation :—Refd. Wood v. Garscube 
Colliery Co. (1927), 20 B. W. C. C. 837. 
2759. Add. Annotation :-—As to (2) Refd. Gilmour 
v. Garrallan Coal Co. (1926), 19 B. W. C. C. 
683. 

2766. Add. Annotation : ones Young v. 
Keeble (1928), 21 B. W. C. C. 204. 


| 2768. Add. Annotation :-—Apld. Thor rpe v. Sadler, 
Sadler v. Thorpe (1927), 20 B. W. C. C. 488. 


2768a. ———.]—-A workman was struck on the 
elbow while passing through a swing door. 
Jie suffered great pain & had to see a doctor. 
At the end of a week symptoms of osteo- 
myelitis showed themselves. The arm 
gradually grew worse & was finally amputated. 
The county ct. judge held the incapacity 
was due to the accident :—Held: there was 
evidence to support the finding, & no mis- 
direction.— VINCE v. ABEL & ImRay (1928), 
21 B. W. C. C. 151, C. A. 


2783. Add. Annotation :—Apld. Gilmour v. Gar- 
rallun Coal Co. (1926), 19 B. W. C. C. 683. 


2787. Add. Annotations :---Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
90 L. J. K. B. 664. Apprvd. Birch Bros., 
Ltd. v. Brown, [1931] A. ©. 605. 


2790. Add. Annotations :—Consd. Evans v. Gilbie 
(1926), 96 L. J. K. B. 117; Wagstaff v. 
Gutta Percha Co. (1927), 20 B. W. ©. C. 430; 
Williams v. Tredegar Iron & Coal Co. (1927), 
90 L. J. K. B. 722; Stevens v. Birmingham 
& ty (1929), 22 B. W. C. C. 311; Wilsons 

| lyde Coal Co. v. Burrows (1929), 141 

| L. T. 594; Bitch Bros., Ltd. v. Brown, 

| (1931] A. O. 605. Refd. Wilsons & Clyde 

ian Co. v. Burrows (1929), 22 B. W. C. C. 

8 

| 2793. Add. Annotations :—Refd. Stevens v. Bir- 

mingham Corpn. (1929), 22 B. W! C. C. 311; 

Birch Bros. i Ltd. v. Brown, [1931] A. C. 605. 


Se mene 
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alive tly attributable to the Ww iiful 
disubedience of the workman within 
Workmen's Com pene ioe Act, 1923, 


Woe. iii. gsc tc on. tcorkman. }— 


NN & Co., Lp. could have been avoided by deft. by 
(aye), 28 8 KR, S. W. 470; 45 | the oxercise of ordiuary care & 
N.S. W. W.N., ian —AUS. diligence. Whore, therefore, the find-- 


ing of the comr. was that the workman 
Was passing along a epg track 
contrary to the es frained by deft. 
co., & was run over by an engine which 
Was: going faster than the proeseribed 
speed :—Held: 


PART XIV. _— ec SUB-SECT. 5.— 


ay on ratlway track.)-— 
Contributory negligence on the part ; 
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the accident was not : 


ee ene Me ee te ne ee 


i 


s. 3 (1) (0) (i®.—UORMILA Das t. TATA 
IRON Cu,(1928),1. L. R. 8 Vat. 24.— IND. 


PART XIV. SECT. 6, SUB-SECT. 1. 


sy. Poasibility of future injury— 
Whelher courl may consider. oir 
v. WILLLAM BarrRp & a -- (1929] S. 
(Ct. of Seas.) 21.—SCOT 


2811a. 


2823a. 


Vol. XXXIV. 
2795. Add. Annotation :—Refd. Gilmour v. Gar- 


rallan Ooal Co. (1926), 19 B. W. C. C. 683. 


2799. Add. Annotations :—Consd. Werrin v. United 


National Collieries (1926), 20 B. W. ©. C. 168. 
Reid. Bradshaw v. Richardsons, Westgarth 
& Co. (1981), 24 B. W. C. C. 64. 


2808. Add. Annotations :—Consd. Lewis v. Guest, 


Keen & Nettlefolds, Watkins v. Same, Tucker 
v. Same, Ingram v. Crawshay (1927), 96 
L. J. K. B. 664. Distd. Ruddy v. L. M. & 
S. Ry. (1929), 22 B. W. C. CG. 138. Consd. 
Birch Bros. v. Brown, [1930} 2 K. B. 225. 
Refd. Williams v. Cwmaman Coal Co. (1927), 
20 B. W. C. C. 476; Lyon v. Taylor Bros. 
(1928), 21 B. W. C. C. 415; White v. 
London & North-Eastern Ry. Co. (1929), 22 
B. W. C. C. 613. 


2811. Add. Annotation :—Refd. Fyfe v. Fife Coal 


Co. (1926), 20 B. W. C. C. 548. 


—— --———-.]—-Where an award was made 
terminating weekly payments. on the grounds 





that refusal to undergo certain trentment was | 


unreasonable, & that the onus lay on the 
workman to prove that the proposed opera- 
tion would not hive cured him & that he was 
reasonable in refusing the operation :——-Held: 
the onus lay on the employers to show that 
the workman would have recovered if he had 
undergone the treatment.—INDIA RUBBER, 
GuTta Percua & TELEGRAPH Works Co., 
ae v. CHAPMAN (1920), 20 B. W. C. C. 184, 


* 


2815. Add. Annotation :—Refd. Cauldon Potteries 


v. Johnson (1926), 20 B. W. C. C. 42. 


2822a. -——-~ Whether refusal unreasonatis,'— ‘The 


question whether the refusal] of a workman 
to undergo treatment is reasonable or u..- 
reasonable, is one of fact.—FyYFe v. irk 
OoaL Co., Lrp. (1927), 1388 L. T. 65; 20 
B. W. C. C. 548, H. L. 


-.|—A workman strained the 
niuscles of his back in the course of his 
employment & received compensation for 
five months. He also suffered from septic 
teeth. Acting on their doctor’s certificate 
his employers stopped compensation & the 
workman filed a request for arbn. The 
employers answered that, if the workman was 
stil incapacitated, the incapacity was due 
to natural causes. The workimau’s doctor 
had advised him to have his teeth out, 4s 
their condition retarded his recovery, but 
he had refused to have this done, & at the 
hearing the county ct. judge was advised by 
the medical assessor that the condition of the 
teeth had perpetuated theinjury. The county 
ct. judge found that the workman had acted 
unreasonably in not having his tecth removed, 
as by that means he would probably have 
fully recovered by the time that the employers 
had stopped compensation. He found * that 
appet. had failed to prove that his con- 
tinued incapacity was due solely to the 
accident.’’ He made un award of a penny 
a week, allowing the workman the costs of 
the arbn. The workman appealed from the 
award of # penny a weck, & the employers 
crosa-appealed on the question of costs :— 
Held: the county ct. judge was justified in 
awarding only a penny a week, because he 
found that he could not otherwise assess the 
quantum of incapacity due to the accident 
so long as the efi of the septic teeth 
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2831a. 


dnwotatiuns :---Retd. Church 1. 
(1929), 22 BOW. CLG. 410: Sutto 
Lea Green Collery, Ltd. (029), 22 BOW. CO. ©. a2). 


2836b. ——-—.]--A baker suffered [rom dermatitis, 


Master and Servant. Cases 2795-—2836b. 


remained, also the award as to costs could not 
be disturbed because he had found that 
there vas some incapacity due to the eccident. 
—Rupny ve. LONDON, MIDLAND & SCOTTISH 
Ry. (1929), 22 B. W. C. CG. 188, CG. A. 


Annotations :-—-Folld. Watts, Watts & Co. ». Hole (1930), 23 
Bb. W. GO. ¢ 


. 119 Refd. Sedgwick v. Leads Forge Co. 


(1930), 23 B. W. CSG. 14d 
2831. Add. Annotations :—Consd. Church v. Dugdale 


& Adams, Ltd. (1929), 22 B. W. C. C. 444; 
Dixon v. Sutton Heath & Lea Green Colliery, 
Ltd. (1020), 22 B. W.C. C. 521. Refd. John- 
ree ve. Warren (F.) & Co. (1928), 21 B. W.C. 0, 





-|—-A miner received an injury to the 
spine, which caused paralysis of the lower 
part of the body. An operation was un- 
successful, & the injury was classed as 
incurable, The miner was taken to his home 
& suffered great pain. Lle committed suicide 
by cutting his femoral artery, & left a letter 
addressed to his wife explaining his act. 
The county ct. judge held the man was not 
insane when he committed suicide, & death 
had not resulted from the injury +—Held: it 
was a question of fact, a8 to which there was 
evidence to support the finding, & there wag 
no wmisdirection.— BeEVAN tv. LANCASTERS 
S7ream CoAL CoLMienies (1927), 20 B. W. 
CG. C. 241, OC. A, 


Annotation : --Consd. Chureh ». istupdale & Adana, Ltd. 
(1929), 22 B. We. GC. dd. 


2838. ddd. Annotations :-- As to (2) Refd. Bevan v. 


Lancasters Steam Coal Collieries (1927), 20 
B. W.C. OC. 241. Generali, Consd. Johnson 
v. Warren (F.) & Co. (1928), 21 B. WLC. C. 
411; Chureh v. Dugdale & Adaros, Ltd. 
(1920), 22 B.W.C. OC. 44405 Dixon o. Sutton 
Heath & Lea Green Colhery, Ltd. (i020), 22 
BW. CGC. C. 621. 


2836. Add. Annolalion ; ~Refd. Johnson v. Warren 


(.) & Co. (1928), 21 B. W. CO. ©. 401i. 


2836a. --—---.]—A workman while leading a horse 


was badly injured by the animal falling on 
him. [le did no work for two years, & then 
conmunitted suicide. Me had received medical 
attention thoughout the two years. On 
a claim made by the wicow for compensation, 
the county ct. judge found that the workman 
was not insane when he committed suicide, 
& that death did not result from the injury, 
& made an award ip favour of the employers. 
The widow appealed: -J/eld: there was 
evidence to support the finding of fact & no 
misdirection. JONUNSON v, WAKEEN (I) & Co. 
(1928), 21 B. W. CG. C, 404, ©. A. 

Dugdale & Adwias, Ltd. 
Dixon v. Sutton Heath & 


which was pronounced incurable. He 
became depressed &, it was said, had de- 
lusions, one of which was that, by receiving 
weekly compensation, he was robbing | his 
employers. Six months after being certified 
as suffering from dermatitis, he committed 
suicide. Ona claim for compensation by his 
widow, as dependant, the county ct. judge 
made an award in favour of the employers 
on the gruund that death was not due to 
causes directly attributable to the accident : 
—hHeld: the award of the county ct. judge 
amounted to a finding of fact that there was 
nv insanity. The finding waa supported by 
the evidence, & there was no misdirection.—— 


Annotation :—Re 
2836c. 


2840. Add. 


2849a. ———-- 


Ce ermmnmennan attioeel 


PART XIV. SECT. 7, SUB-SECT. 1.— 
2850 ii. —— ——.}-An accident 


CHURCH v. DuapALy & ApaAms, LTD. (1929), 
Fae cg sebeice ras 


fd. Dixon v. Sutton Heath & Pi Green 
Colliery, Ltd. (No. 2) (1930), 23 B. we oe 








as suffering from miner’s nystagmus. He 
had been a cheerful man before the onget of 
the disease, but gradually became depressed 
& ultimately showed signs of marked nervous 
& mental derangement. He walked un- 
steadily & failed to recognise his friends. 
On the evening of Oct. 12, 1928, he attended 
on the certifying surgeon & was afterwards 

ymut on a tram, his home being not far from 
he tram terminus. A friend found him at 
a spot about 400 yards from the tram 
terminus & about 400 yards from his home, 
crawling on his hands & knees. The friend 
Jed him to a fence which led to his house. 
His body was subsequently found in a canal 
24 miles from where his friend had left him. 
The widow claimed compensation on the 
grounds that. her husband committed suicide, 
that he committed suicide while he was 
Insane, & that the insanity was a direct 
effect of the nystagmus. The county ct. 
judge made an award in her favour, in which 
he said, ‘' 1 do not say he was insane, but 
that the suicide was duc to mental derange- 
ment.”” The employers appealed :-—Held ; 
there was evidence to support the findings 
& no misdirection.— Drxo ¢ v. SUTTON HEATH 
& LRA GREEN CoLLiIery, Lirp. (No. 2) (1930), 
23 B. W. C. C, 135, C. A. 


2839. Add. Annotation :-—Consd. Lewis v. Guest, 


Keen & Nettlefolds, Watkins v. Same, 
‘Tucker v. Sume, Ingram v. Crawshay (1927), 
96 L. J. K. B. 664. 


Annotation :—-Refd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins »v. Same, 
Tacker v. Same, Ingram v. Crawshay (1927), 
96 .L. 0.1K. B. 664, 

---— Error in entry-.-Verbal notice 
correctly given.|--The workman, a miner, 
inet with an accident arising out of & in the 
course of his employment with applts. He 
went into his employers’ ambulance room & 
received treatment. An entry was made in 
the accident. book describing his injury as an 
Injury to the left knee. The injury was in 
fact to the right knee, & the workman subse- 
quently developed tubercular trouble in his 
right Knee. In answer to a claim for com- 
pensation, the employers relied on the entry 
in the accident. book & said that they had 
had no notice of the injury to the right knee, 
in accordance with Workmen’s Compensation 
Act, 1925 (c. 84), s. 14. The county ct. 
judge found on the evidence that the work- 
man's right knee was in fact injured by the 
accident & that the entry in the accident 
book was an error. He also held that the 
entry in the accident book referred to the 
accident & that notice of the accident was 
given orally by the workman in the 
ambulance room, & that that notice com- 
plied with sect. 14 (2); that the incorrect 
entry was no bar to the claim for com- 
pensation, & that the employers were not 
prejudiced, & he made an award in favour 
of the workman :—Held: the employers 





— 





ocourred on Jan. 16 :—Held: a notice 
ven on Jan. 22 was sufficient.— 
REAT INDIAN PENINSULAR Ry. Co. 
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2856b. -—— 


2885a. 


2890a. ——— 
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were not prejudiced by the incorrect entry 
in the accident book, as notice of the accident 
had been properly given to them in com- 
pliance with sect. 14. Therefore the award 
of the county ct. judge must be affirmed.— 
CroucH v. APPLEBY IRON Co., LTD. (1930), 
143 L. T. 264; 23 B. W.C.C. "69, C. A. 


2849b. Contents—All injuries need not be specified.| 


—T'he mere fact that notice has to be given 
does not imply that all injuries must be 
specified. 

A workman gave notice of an accident, 
in which he complained of injury to his ribs, 
& his employers paid him compensation. 
He returned to work after two months. He 
then began to suffer with his hip, & eventually 
had to cease work on that account. His 
employers resisted a second claim for com- 
pensation, on the ground that no injury to the 
hip was specified in the notice of the accident. 
The county ct. judge found that the injury 
to the hip was due to the original accident, 
that the employers had not been prejudiced 
by any failure to mention the hip in the notice 
of accident, as they had paid compensation 
to the workman after an cxamination by their 
own doctor :—Held: there was evidence to 
support the findings, & no misdirection.— 
WILES v. KLLERMAN’S WILSON LINE (1928), 
21 B. W. C. C. 194, CLA 


.j-~-A workman cut his 
finger slightly. Ile continued at work for 
about a month, when his thumb became 
swollen & he had to go to the infirmary, 
where a week later he died of blood-poisoning. 
Notice of the accident was not given to the 
employers until a month after the workman’s 
death. The county ct. judge found that 
notice of the accident had not becn given as 
soon as practicable, & that the employers 
were prejudiced by the want of notice :— 
Held: it was a question of fact, as to which 
there was evidence to support the finding.— 
EVANS v. Simpson (JAMES) & SON (1926), 19 
LB. W. C. C. 407, C. A. 

-|—On Jan. 31, 1927, a 
workman suffered an accident to his right 
thumb. Ile left work as a result of the 
accident, & a week later, on Feb. 7, notice 
of the accident was given to the employers 
on his behalf. The county ct. judge found 
that the notice was not given as soon as 
practicable after the accident, but he also 
found that the employers were not pre- 
judiced in their defence by such want of 
notice :—-Held: there was cvidence to sup- 
port the findings, & no misdirection.— LIInks 
vy. Riscor (JAMES) & Sons (1927), 96 L. J. 
K. B. 1068; 20 B. W. C. C. 558, C. A. 


——~.|—-GILL v. PERROTT, No. 2668a, 





eer ee eee 











ante. 


2887. Add. Annotation :—Refd. White z:. Leicester- 


shire Colliery & Pipe Co. (1931), 24 B. W. 
C. C. 128. 








has not been given as soon as practicable 
after the accident, it is a question of fact for 
the county ct. judge whether the employer 
is or is not prejudiced in his defence by the 
want of such notice, & if there was evidence 





v. KASHINATH CRIMAJI (1927), I. L. R. 
52 Bom. 45.—IND. 


2890b. ——— 
2890c. ——— 


2890d. ——— 
2912a. 


2921. Add. 


2925a. 


2930. Add. Annotations :—Consd. 


Vol. XXXIV.---Master and Servant. Cases 2890a—204la. 


upon which the judge could so decide, 
the ct. will not interfere.—Derrry vy. GREAT 
bah ear Ry. Co. (1926), 19 B. W. CG. C. 





.|—Evans v. Simpson (James 
& SON, No. 28562, ante. 


.|— Hinks v. Riscoze (JAMES) & 
Sons, No. 2856b, ante. 


-|—FLETCHER v. SINCLAIR IRON 
Co., Ltp., No. 2668b, ante. 


& failure to hear counsel.]-—An 
agreement made between an injured work- 
man & employers was émbodied in an award 
given by a county ct. judge in 1929. By 
this agreement the employers agreed to pay 
a certain sum weekly to the workman on the 
basis of partial incapacity. In 1930 the 
employers applied for a review of the weekly 
payments before another county ct. judge, 
who sat with a medical assessor. At this 
hearing the judge at an early stage in the 
case expressed the view that the material 
question for him to decide was the present 
condition of the workman, & that he was not 
concerned with the condition in 1929. 
Counsel for the workman took no objection 
to this expression of opinion, & did not 
attempt to tender evidence as to the work- 
man’s previous condition. The judge then 
suggested that the workman should be 
examined by the medical assessor, which was 
done, neither counsel offering any objection. 
On receiving the report of the assessor the 
judge immediately proceeded to make an 
award ending the compensation on the 
ground that the workman had eatirely 
recovered, without first calling on eovwusel to 
-address him. No objection was taken by 
counsel for the workinan, nor did he ask for 
an opportunity to address the ct. The work- 
man appealed on the grounds (a) that the 
judge had refused to hear evidence as to the 
workman’s condition in 1929, & (b) that he 
had given no opportunity for counsel to 
address him on behalf of the worknian before 
making his award :—//eld: counsel tor the 
workman, having by his silence allowed the 
judge to think that he acquiesced in the 
manner in which the trial was being con- 
ducted, could not now raise objections which 
could, & should, have been raised in the ct. 
below.—Navy, ArMy & Alr Force INstT- 
TUTES v. LINDSEY (1930), 23 B. W. C. C. 
172, C. A. 











2917. Add. Annotations :—As to (1) Consd. Piper 


v. De’ath Bros. (1929), 22 B. W. C. C. 73. 
Refd. White v. Leicestershire Colliery & Pipe 
Co. (1931), 24 B. W. C. C. 128. 

Annotations :— Refd. Drewitt =v. 
Britannic Assce. (1927), 137 L. T. oll; 
Soyer v. Johnson, Matthey (1927), 96 Lid; 
K. B. 1011. 


2925. Add. Annotation :-—Refd. Brown v. Aveling 


& Porter (1929), 22 B. W. C. C. 165. 
Erroneous entry in accident book as 
to limb injured— Verbal notice correctly given.]} 
—CROUCH v. APPLEBY IRON Co., Lrp., Na. 
2849a, ante. 





Drewitt  v. 
Britannic Assce. (1927), 187 L. I. 511; 
Soyer v. Johnson, Matthey (1927). 96 L. J. 
K. B. 1011. Apld. Brown v. Aveling & 
Porter (1929), 22 B. W. C. C. 165. Consd. 
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; 2930 


| 
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a. 


29414. 


Halsey v. Erith Oil Works (1930), 28 
B. W.C. C. 1; Sharrod v. Warwickshire Coal 
Co. (1929), 22 B. W. Cc. C. 599. Refd. Shotts 
Tron Co. v. Fordyce, [1930] A. C. 503. 


——- -—~-—.]---The workinan, aged 
seventeen, who was employed in shifting tubs 
in & out of a stall, felt. a pain in his right arm 
on Friday, Nov. 20, 10209, & could not raiso 
it for a minute or two. He told a fellow- 
workman, who assisted him in his work until 
the end of the shift. at 2.30 p.m. He went 
home & told his mother about his arm, & lay 
down on a sofa for the rest of the day & all 
night. His condition was such that a doctor 
was sent for, who examined him on the 
folowing day. According to the evidence 
of the boy, of his mother, & of his step- 
father. he was at 5 o'clock on Nov. 20. very 
WW & muddled in his mind, & unable to leave 
the sofa even for purposes of nature. On 
the other hand, the doctor said that the boy 
was rational & master of himself with a 
normal temperature fer three or four days 
after the accident, but that after that his 
ness became serious, On Dee. 8, he was 
sent to hospital, but. the canse of the iliness 
was not found to be due to osteo-myelitis 
for some considerable time. He there under 
went nine operations & remained in hospital 
until May, 1930, by whieh time he had 
become a complete physical wreck. No 
notice of the alleged aecident was given to 
the employer until Mar 1930. Phe work- 
man's reason for giving oo notice of the 
accident was that he thoueht that he would 
be all right by Monday, Pee. 2.0 The county 
ct. judge accepted the evidence of the work- 
man’s doctor as to the condition of the 
workman for the first few days after the 
accident, & found as facts that there had been 
an injury accident, by that the osteo- 
myclitis had developed after the injury & at 
the seat of the injury, & that the employer 
was not prejudiced by want of notice, as 
nothing more could Lave been done for the 
workman than was done. dle beld that there 
was reasonable cause for no notice having 
been given, as the boy reasonably considered 
at the outset that the injury would not have 
incapacitated bim after the following Monday, , 
& that afterwards he was in too great. pain 
to apply bis mind to the question of giving 
notice. Tle therefore made his award for 
the workman. Phe employer appealed :-— 
Held: having accepted the evidence of the 
workman's doctor as to the workiman’s state 
of mind, the county ect. judge was bound in 
law to find that notice could have peen given 
within the first few days after the accident, 
& the fact that the workman was sanguine 
as to Immediate recovery was not a © reason: 
able cause” for his failure. Further, the 
county ct. judge had misdirected hiraself in 
finding that the eanployer was not prejudiced 
in his defence at having no notice until 
Mar. 1930.—WHITE v. LEICESTER COLLIERY 
& Pires Co., Lip. (1931), 145 L. TT. 235; 24 
B. W.C. C. 128, C. A. 





| 29389. Add. Annotation :—Consd. Sharrod v. War- 


wickshire Coal Co. (1929), 22 B. W.C. C. 599. 


ne sf In Jan. 1925, a miner was 
struck in his right eye by a piece of coal. 
He never went off work, but from the first 
suffered pain in the eye which increased. A 
year after the accident a white patch 
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appeared on the eye. In Apr. 1928, he was 
run over by an omnibus & prevented by that 
accident from working. Hic then began to 
go blind in the right eye. In Sept. 1928, he 
first gave notice to his employers of the 
accident to his eye in 1925, & subsequently 
claimed compensation. At the _ hearing 
medical evidence was given to the effect 
that the condition of the eye was consistent 
with the blow it received in 1925. The 
county ct. judge said in his award, that he 
was satisfied that the blindness was caused 
by the blow received in 1925, but that the 
workman never thought that the injury was 
in any way serious. IJe therefore held that, 
in those circumstances, there was reasonable 
cause for giving no notice of the accident 
until Sept. 1928. The employers appealed : 
—-Held: there was misdirection; on the 
evidence the injury was serious to the man’s 
knowledge from the first, & the workman 
had shown no reasonable cause for failing 
to give notice of the accident at the time it 
occurred.-—-SHARKOD Vv. WARWICKSHIRE COAL 
Co., Lrp. (1929), 22 B. W. C. C. 599, C. A. 
2047. Add. Annotation :—Consd. Sharrod v. War. 
wickshire Coal Co. (1929), 22 B. W. C. C. 599. 


2049a, ——- --——-.]—-WILEs v. ELLIERMAN’S WIL- 
SON LINE, No, 2849b, ante. 

2954. Add. Annotation :—As to (3) Apld. Dobson 
Steam Vishing Co. v. Lewis (1929), 22 B. W. 
C. O. 419. 

2956. Add. Annotations :—Consd. Telephone Manu- 
facturing Co. v. Abel (1928), 21 B. W. C. C. 
288. Apld. Dobson Steam Fishing Co. v. 
Lewis (1929), 22 B. W. C. C. 419. 


2958. Add. Annotation :—As to (2) Consd. Tcle- 
phone Manufacturing Co. v. Abel (1928), 21 
B. W. O. C. 289. 

2968a. —--- —----.J--An injured workman was 
treated in hospital by a consultant of the 
hospital. She returned to work, but ceased 
work ayain owing to the injury. She was 
then requested by her employers to submit 
to an examination by the same consultant 
acting as their medical adviser. She refused, 
on the ground that he would be a necessary 
witness on her behalf in any arbn. pro- 
ceedings. The cmployers applied for sus- 
pension of weekly payments until the 
examination bad taken place. The county 
et. judge granted the application, on the 
ground that the reason given for the refusal 
was itself unreasonable :—-Held : to find that 
the refusal was unreasonable merely because 
the workman objected to being examined, at 
the instance of the employer, by a con- 
sultant at the hospital at which she had been 
treated, was not sufficient. The matter 
must be further inquired into to ascertain 
(1) whether this consultant was the only 
medical adviser available to the workman, 
& (2) whether the woman’s case, if it went 
td arbn., would be imperilled by reference 
to this particular consultant.—TELEPHONE 
MANUFACTURING Co., Lrp. v. ABEL (1928), 
21 B. W. C. C. 289, C. A.; subsequent pro- 
ceedings (1929), 22 B. W. C. C. 84, C. A. 


2968b. Reasonableness of refusal.|—An 
injured workman was treated in hospital 


Teed 
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by a consultant of the hospital. She returned 
to work, but ceased work again owing to the 
injury. She was then requested by her 
employers under Workmen’s Compensation 
Act, 1925 (c. 84), s. 18, to submit to an 
examination by the same consultant acting 
as their medical adviser. She refused on 
the ground that he would be a necessary 
witness on her behalf in any arbn. proceedings. 
On an appin. by the employers under sect. 18 
to suspend the weekly payments, the county 
ct. judge held that her refusal was unreason- 
able & granted the appin. On appeal the 
case was remitted for further inquiry to 
ascertain (a2) whether this consultant was the 
exclusive adviser of the workman, (b) whether 
the workman’s case, if it went to arbn., 
would be imperilled in any way by reference 
to this particular consultant, & (c) whether 
the employers’ request that the workman 
should be examined by this consultant was 
reasonable. The county ct. judge found in 
favour of the employers on all points. The 
workman appealed :—Held: on the evidence 
the workman was reasonable in refusing to 
submit to examination by this consultant 
at. the instance of the employer, & the county 
ct. judye’s findings could not be supported. 
TELEPHONE MANUFACTURING Co., LUrp. v. 
ABEL (No. 2) (1929), 22 B. W. C. C. 84, C. A. 


2970a. Voluntary payments under agreement--- 
Employer’s right to examination.|]-——Where a 
workman & employers come to an agreement 
whereby voluntary paynients are in future 
to be made to the workman, in lieu of pay- 
ments under an order of the ct., the em- 
ployers are entitled to have the workman 
examined by their medical adviser under 
sect. 18.—DoBson STEAM FtsHina Co.,:LTp. 
v. LEWwIs (1929), 22 B. W. C. CG. 419, C. A. 


2971. Add. Annotation :---As to (3) Refd. Kitchen 
v. Koch & Co. (1930), 23 B. W. C. C. 349. 

2988. Add. Annolation :-—~Refd. Drewitt  v. 
Britannic Assce. (1927), 137 L. T. 514. 


2999. Add. Annotations :—Consd. Soyer v. Johnson, 
Matthey (1927), 96 L. J. K. B. 101]; Shotts 
Iron Co., Ltd. v. Fordyce, [1930] A. C. 5038. 
Apld. Sharrod v. Warwickshire Coal Co. (1929), 
22 4. W. C. C. 599. 

2999a. et+—(1) The question whether the facts 
found by an arbitrator constitute reasonable 
cause for the failure of the injured workman 
to give notice of the accident or to claim 
compensation within the statutory period 
is a question of law, & therefore the arbi- 
trator’s decision on the question is open to 
review. 

(2) In Apr. 1924, resp., while working as a 
drawer in applts.’ employment, injured the 
Imuscles of his back. He _  itnmediately 
reported his injury to the proper officer, who, 
thinking the injury trivial, did not report it 
to headquarters. Resp. continaed his work 
as a drawer at full wages, with the exception 
of a fortnight in Sept. 1927, for nearly four 
years, when he became totally incapacitated, 
& he had since been {it for light work only. 
His injury took the form of muscular rheuma- 
tism in the back & attendant sciatica. In 
Oct. 1928, he made a claim for compensation, 
& until that date applts. had no knowledge 
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that he intended to make any claim against 
them. Throughout the whole period he 
suffered considerable pain, which he 
associated with the injury. He did not 
intend to claim compensation so long as he 
was able to earn full wages in applts.’ em- 
ployment. _The arbitrator found in law that. 
resp.S failure to claim compensation 
tinteously was without reasonable cause & 
refused compensation:—Held: resp. had 
proved that his failure to make a claim within 
the statutory period was occasioned by mistake 
or other reasonable cause.—SHoTTs [RON Co., 
Lan. v. Forpycy, [1930] A. C. 503; 99 L. J. 
P.C. 101; 143 L. T. 200; 46 T. L. BR. 364; 
74 Sol. Jo. 400; 23 B. W. C. C. 73, H. L.; 
affg., 8. C. aub nom. Forpycr v. Srorrs IRON 
Co., rp. (1929), 22 B. W. C. C. 911. 


Brown v. AvELING & PorTER, Lip. (1929), 
22 B. W. C. GC. 165, C. A. 


af eee al :— Folld. Haleey r. Erith Of Works (1930), 23 


(1c. 1. Befd. Sharrod tv, Warwickshire Coal Co, 


(1929), 22 LB. W. GC. G: 509 
8025b. ———.]-—A workman, on Jan. 6, 1927, trod 


on & piece of pipe, causing him to fall on his 
right arm. He made no claim until Aug. 
1929. At. the hearing he said: “ I felt sick, 
but could not find the first-aid man. Fourteen 
days after ] went to a doctor. J carried on 
with my work; it} was dificult & painful. 

.. At the time T realised there was an 
accident. T thought a good deal of the 
injury, but F thought it would work off. I 
made no claim beeause T thought it would 
work off & there would be no necessity to 
make a claim. That was why L mado no 


Annotation :—As to (1) Consd. White v. Leicestershire Colliery 
& Pipe Co, (1931), 24 B. W. CGC. C. 128. 


3005. Add. Annotation :—Consd. Soyer v. Johnson, | 
Matthey (1927), 96 L. J. K. B. 1011. 


3008. Add. Annotations :—Consd. 


137 lL. TT. 


claim, 


cm ee 


Drewitt —v. 
511. 


IT was able to earn my money.” 
continued working until Nov. 1928, when he 
went off work on account of bursitis until 
Apr. 1929. 
months, & then, owing to slackness of trade, 
was discharged. In 


Tle 


After Apr. he worked for two 


Nov. 1929, a medical 


3013. Add. Annofatiins :-—Refd. 


3016. Add. 


TT ements 


Britannic Assce. (1927), 
Consd. Kitchen v. Koch & Co. (1930), 28 
B. W. C. C. 349, 


Drewitt v. 
Britannic Assce. (1927), 137 L. T. 51); 
Soyer v. Johnson, Matthey (1927), 96 lL. J. 
K. B. 1011. 


Annotations :—Consd. Drewitt  v. 
Britannic Assce. (1927), 187 LL. 'T'. 
Soyer v. Johnson, Matthey (1927), 96 L. J. 
K. B. 1011. 


3020. Add. Annotations :—As to (2) Consd. Soyer 


v. Johnson, Matthey (1927), 96 L. o. in. B. 


1011. Refd. Kitchen v. Koch & Co, (1929). 
23 B. W. 0. GC. 349. 
3025a. -——-.]—-A workman, who had _ been 


employed by the same employers for thirty- 
nine years, received a jerk while helping to 
pull a barrow through loose sand on Jan. 5, 
1926. He felt pain & reported that he 
thought he had ruptured himself, but he 
continued at work until June 17, 1927, when 
he became very ill after attempting to lift 
& heavy article & went to bed. On the 
following day he was found to have a hernia. 
He made a claim for compensation on 
Aug. 3, 1927, giving the date of the accident, 
as Jan. 5, 1926. The employers contended 
that no claim had been made within six 
months of the alleged accident. The county 
ct. judge held that there was reasonable cause 
for failing to make a claim within six months, 
because the workman believed that the 
pain was temporary, & that he would 
soon recover. The employers appealed : -- 
Held: there was misdirection, & the workman 
had shown no reasonable cause for failing 
to make a claim within six months.— 
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511; 
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8029. Add. 
3030. 


3031. Add. 


3031a. 


man ceported that from Nov, 1028, to Apr. 
1929, his incapacity was due to the bursitia, 
& in all probability the bursitis dated from, 
the fallin Jan. 1027. The county ct. judge 
decided that on those facts he was bound to 
hold that the workinan had shown no reason- 
able cause for not raking the claim within 
six months of Jan. 6, (027 +--Held: there 
was evidence to support the finding & no 
misdirection. PLALSEY a. Mirra Om WorKs 
(1030), 238 B.W. CLO. 3,8 A, 

Annotation: ~~ Refd. Prewitt  v. 
Britannic Assce. (1027), 127 $.. R. Ott. 

Add, Annotations :--- Consd, Sharrod ve War- 
wickshire Coal Co. (1929), 22 5. WL GLO bons 
Shotts Iron Co., Ltd. eo. Frordyee, {Pasa}, AL. 
503. Refd. Soyer v. Johnson, Matthey (1927), 
96 L. J. K. Be. 10th; Brown vv, Avoeling & 
Porter (1929), 22 4B. W.C. ©. 165, 
Annotation: ~ Apld.  Drewitt — v. 
Britannic Assee, (1927), 167 L. T. Ot. 


wae|--On Apr. 16, 1926, a workman fell 
& injured his knee. Ile was paid full wages, 
although incapacitated. until Sept. 3, when 
he was summarily dismissed from employ- 
ment for misconduct. In the hope of being 
reinstated, he threatened to bring an action 
for wrongful dismissal, but; made no claim 
under Workmen’s Oompensation Act, 1026 
(c. St), until two days after the statutory six 
months had expired. Tho county et. judge 
found that the workman never tnlended to 
claim within the necessary permod of six 
months, & there was no reasonable cause for 
the delay, & he refused to award compensa- 
tion :—-Held: the evidence supported the 
findings, & there was no misdirection. 

When the workman knows that the injury 
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,3021 iv. In Apr. 1924, @ 
colliery drawer injured his back in 
ote 4 to replace a derailed hutch. 
With the exception of a fortnight in 
Sept. 1927, when he was off work for 
medical treatment, he continued at 

usual occupation, earning full 
wages, until Mar. 1928, when he left 
his employment to undergo treatment 
for trouble arising from the injury. 
In Oct. 1928, while still incapacitated, 
he made a claim for compensation. 
In addition to the above facts it was 
established that the workman was 





ei a ew aa, 


suffering from muscular rhewnatism 
& sciatica, & that these troubles arose 
froin the injury in Apr. 1924; that 
over since the date of the accident the 
workman associated his trouble 
with the accident; but that be had 
not intended to claim compensation 
so Jong a# he was able to carn full 
wages. It wan also cstablikbed that, 
fmmediately after the naccidunt, the 
workman had notified the tireinan of 
the injury. but that the lattc:r, con- 
sidering the injury trivial, bad not 
reported it to his superiors, & that 
prior to Oct. 192%, the employers had 


35 


5) 
ee t 
t 


ne knowledge, cither actual or imputed, 
of an intended claim :—Held : 
although the workman was throughout 
aware of his injury, the fact that he 
was able to carn full wages jin his 
ordinary employment for fuur years 
after the acciient showed that he was 


- not unreasonable in sasuming that the 


ere ee ee 


injury was not such avy would cause 
him to become ineapacitated;  &, 
accordingly, that his delay in claiming 
compensation was due to a ‘ reason: 
able canse.”’—ForDYCE v. SHOTT’s 
pata Co., Lrp., [1929) 8. C. 813.~- 


Cases 3081a—3056c. 


‘he suffers from was occasioned by an accident 

giving him a right to compensation, & fails 
to make a claim within six months, if that 
failure was prompted by his own interests, 
& was not induced by any action of the 
employer which would lead him to believe 
he could get compensation without making 
a claim, he shows no reasonable cause 
(ScruTTron, L.J.).—DREWITT v. BRITANNIC 
ASSURANCE Co., rp. (1927), 1387 L. T. 511; 
20 B. W. C. CO. 434, C. A. 


— Ald. Brown v. Aveling & Porter (1929), 2 


Annotations : 
3 16 De. Consd. Shotts lron Co. Ltd. v. orice. 
C. 1. 


[1920] A. C. Refd. Halscy v. Krith Works (1930), 

23 BW. C. 

3038a. —---— Unwillingness to claim compensation. ] 
—Snorrs Iron Co., Lrp. v. Forpycr, No. 
2999a, ande. 


3033b. Expectation of compensation without neces- 
sity of making claim.|—In Apr. 1925, a chef 
severed the ligaments of his right hand in 
handling a dish which broke, but he continued 
his work at his full wages. His employers 
knew of the accident, but were not aware the |: 
chef could not do his full work. In July, 
1926, he was dismissed, & in that month made 
a claim for compensation. The county ct. 
judge found that the workman did not refrain 
from making a claim because he formed the 
view that he would receive compensation 
should incapacity supers ne in the future 
without the necessity of making a claim, & 
that the employers did nothing to encourage 
such a view, & there was no reasonable cause 
for not making the claim within six months 
of the accident :—Held: there was evidence | 
to support the findings, & no misdirection. 

There would be reasonable cause for not 
making a claim within six months, if the | 
workman could prove that there was a tacit 
understanding that the employers knew all 
about the possibility of a claim & were pre- 
pared to give him compensation, even though 
his claim might fall outside the six months 
(LORD HANWwortTH, M.R.).---SovEen v. JOHN- | 
SON, MATTHEY & Co. (1927), 96 LL. J. KW. 4H. 
1011; ; 20 B. W. C. C. 504, C. A. 


| 

| 

3035. Add. Annotations :-—As to (1) Consd. Drewitt 

v. Britannic Assce. (1927), 187 L. T. dll. | 

Folld. Soyer v. Johnson, Matthey (1927), 96 | 
L.J.K.B.1011. Apld. Sharrod v. Warwick- 

shire Coal Co. (1920), 22 B. W. C. C. 599; | 

White . Leicestershire Colliery & Pipe Co. | 

| 

{ 

j 

| 


* 


« 


(1931), 24 B. W. CO. C. 128. Refd. Brown v. 
Aveling & Porter (1029), 22 13. W. C. CG. 165 
Shotts lron Co. v. Fordyce, (1980] A.C. 503. 


3088a. Delay of certifying surgeon. }---KIrcHen | 
v. Kocn (C.) & Co., 


3044. Add. Annotation :---Apld. Delahunt. v. Moody 
(1927), 21 B. pee Cc. C. 688. 
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f i, ——.]—The Workmen's Com- 
pensation Board has no jurisdiction 
over righta of action or pee aaes 
in the Kxchequer ane ty. 

agai 4 4 
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n 
DAGKLAND wv. SS ALA, 
DL. R. 426; perl a AY. W 
38 B. O. R. 440.—CAN, 


sa. Control af Board— By court. | 
On construction of Workmen’s Com. 
pene Oe Act (Accident Funda), 
922, c. 177, sw. 13 :—-Held: 

the hirtonictent of the ct. to interfere 


* carrying out the 
Act.” 


—-R. er ref. DAVIES 





with acts of the board is excluded only 
with respect to acts within the juris- 
diction of the board, & the board’s 
jurisdiction is IHmited_ to 
arising under this Act.”’ & its regula- 
tions are to be for the purpose of 


Therefore where a Dutra 
of the board goes beyond the authority 
which the Act. confers on the board, 
the ct. can declare it, & an assessment 
based thereon, unauthorised & invalid. 


GALL CONSTRUCTION Co., LTp. (Alta.), | 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


3045. Add. Annotation :—Apld. Delahunt v. Moody 
(1927), 21 B. W. C. C. 588. 


3047. Add.- Annotation :—Refd. Woodrow »v. 
Trawlers (White Sea) & Grimsby (1929), 
141 L. T. 676. 


8055. Add. Annotation :—Apld. Pullen v. Enthoven 
(1927), 20 B. W. C. C. 248. 


3056a. .|—Appct. was in receipt of # weekly 
payment on account of injuries received in 
the course of hisemployment. The employers 
gave notice of termination of the weekly 
payment, on the ground of recovery as 
certified by their doctor. The workman 
replied with a counter-certificate of his 
doctor. The matter was submitted to the 
medical referee, who certified that the man 
was fit for most forms of work. The em- 
ployers ceased making the weekly payments, 
& the workman appealed to the county ct. 
judge as to the effect of the certificate. The 
judge, sitting with the same medica] referee 
as assessor, who explained his certificate as 
being one of complete recovery, held the 
man was fit for work on the date when com- 
pensation ceased, but awarded compensation 
from the date of cessation of the weekly pay- 
ment to the date of his award :—Held: (1) 
compensation was not payable after in- 
capacity had ceased; (2) the certificate of 
the medical referee was sufficient & con- 
clusive.—PULLEN v. ENTHOVEN & SON (1927), 
20 B. W. C. C. 248, C. A. 


3056b. —-—.]--In a reference to a medical referee 
made under Workmen’s Compensation Act, 
1925 (c. 84), s. 19 (2), the medical referee 
certified that the workman was fit to resume 
his ordinary occupation, but described it as 
being something different from what in fact 
it had previously been. ‘The county ct. judge 
refused to treat the certificate as conclusive, 
& received evidence as to the nature of the 
respective occupations, the parties having 
objected to the certificate being sent back 
to the medical referee for explanation or 
correction :—//cld: the certificate being 
ambiguous was not conclusive, & the parties 
having refused the opportunty of the 
ambiguity being explained by the medical 
referee, the Judge was entitled to hear the 
evidence tendered & act upon it.—AUSTIN 
v?. PARTINGTON STEEL & Tron Co., Lrp. 
(1928), 21 B. W. C. CG. 7, Co. A. 


3056c. |—A stoneman in a colliery was 
certified by a medical referee to be suffering 
from miners’ nystagmus, & unable to do 
work which involved stooping. The county 
ct. judge, after hearing evidence, interpreted 
that certificate as meaning that the workman 
was unable to do work which involved con- 
tinuous stooping, such as his old cmployment 
necessitated. & made an award on the basis 
of oar pie oa, ——Ifeld: the judge 
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3044 i. Position of judge—Sils as 
ariitrator.|] — DELAHUNT wv. Moopy, 
[1928] I. R. 208; subscyuent proceedinge, 
o%. BW. GC. C. 939, P.C 
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30538 xv. ——.}—M‘CREADIE 
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3057a. 


3057b. 
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had properly treated the certificate as con- 
clusive, & interpreted it rightly, & was 
justified in hearing evidence as to the amount 
of stooping that would incapacitate the man 
in order to make an award for the proper 
compensation.—-TAYLDER v. LAMBTON, HET- 
TON & JOICcEY COLLIERIES, Lrp. (1928), 21 
B. W. C. C. 115, C. A. 


As to possibility of recurrence.]—A 
medical referee, to whom a dispute as to the 
condition of a workman who had sustained 
injuries by accident arising out of & in the 
course of his employment had been referred 
under Workmen’s Compensation Act, 1925 
(c. 84), s. 19, after giving two certificates 
of partial recovery, certified that in his 
opinion the workman had _ completely 
recovered from the accident & was fit for 
his ordinary work :—Held: the medical 
referee must be taken to have directed his 
mind, not merely to the condition of the 
workman at the moment, but to the possibility 
of a recurrence of incapacity, & that his 
certificate was final & conclusive. 

Where, therefore, upon an application by 
the employer to :nd the compensation, the 
workman lodged : minute informing the ct. 
that skiagrams taken since the last certificate 
of the medical referee had disclosed con- 
ditions not apparent on external examination, 
& that there was a reasonable probability 
of a recurrence of incapacity :—Held: it 
was not competent to the arbitrator, or, 
failing him, to the appellate ct., to direct 
an inquiry into the facts set forth in the 
minute, & that the only course open to the 
arbitrator was to end the compensation.— 
WILsonsS & CLYDE CoAL Co. v. Burncows, 
[1929] A. ©. 651; 98 LL J.P. GC. 1&0; 44] 
I. T. 594; 45 T. Tu R. 615; 22 B. W. C. &. 
430, HI. L. 

What amounts to ambigulty.]--- 
Evans (RicHARD) & Co., Lrp. v. GILBIR, 
No. 3541a, post. 

~———-,| — AUSTIN t. PARTINGTON STEET, 
& IRON Co., Lrp., No. 3056b, ante. 











3057c. ——- What amounts to.]—-A medical referee 


8059. Add. Annotations :—Consd. 


ee 





certified that a workman was fit for work 
as a stevedore, or at any other form of 
unskilled labour, but that occasionally in 
actions where a particularly strong grip 
was necessary he would be working at a small 
disadvantage as compared with his con- 
dition before the accident. The county ct. 
judge, contrary to his own opinion that the 
man was not fit for work as a stevedore, held 
that the certificate was conclusive against: 
the workman :—Held: the certificate was 
unambiguous & there was no misdirection.-— 
MONTGOMERY v. GENERAL STEAM NAVIGA- 
TION Co., Ip. (1929), 22 B. W. C. C. 48, 
_ A. 
Somerville v. 
Barclay Curle (1925), 19 B. W. C. ©. 536; 
Penman v. Caprington & Auchlochan Col- 





1 


te te rn 


lieries (1926), 19 B. W. C. C. 604. Refd. 
Lafferty v. Darngavil Coal Co. (1926), 20 
B. W.C. C. 671; Catton v. Ashwell & Nesbit, 
[1928] Ch. 484. 


8061. Add. Annotations :—~Refd. Lewis v. Tredegar 


3061a. 


Annotations : 
Colliery Co, (1931), 21 B. Ween ©. 
Great Western Collfery Co. 9030), 23 DB. WW. a. CL 477. 


fron & Coal Co. (1929), 22 B. W. C. O. 268 ; 
Hands v. Great Western Colliery Co. (1930), 
23 B. W.C. C. 477, 

| ——.J—A miner was certified in 
Dec. 1925, as suffering from miner's 
nystagmus, & was paid compensation. In 
Aug. 1026, the employers stopped com- 
pensation after serving notice under Work- 
men’s Compensation Act, 1926 (c. 84), 8. 12, 
on the ground that the workman no longer 
suffered from the disease. A counter-notice 
having been served, the issue was referred 
by the registrar to the medical referee, who 
certified that the werkman was totally 
incapacitated, but that such incapacity was 
due to other causes than nystagmus. On an 
application by the workman for an arbitration 
in Jan. 1929, evidence was tendered that 
nystagmus had once more become active, 
but the employers raised the preliminary 
objection that the medical referee’s certilicate 
Was conclusive against the workman, & 
destroyed the effect of the certifying surgeon's 
certificate of Dee. 1925. The county ct. 
judge upheld the objection & made an order 
dismissing the application for arbitration. 
The workman appealed :-- Held: the certifl- 
cate of a medical referee being only con- 
clusive as to the matters therein. certified, 
& miner’s nystagmus being oa recurrent 
disease, the certificate was not of itself a 
bar to the claim of the workinan for com- 
pensation, & it was for the county ct. judge 
to decide whether there had been in fact any 
recrudescence of the original  discase.- - 
Lewis po. PreEpEGAR Inon & Coan Co. (1929), 
22 B. W.C. C. 208, CL A. 

; . Mdwards ¢. Venrhieeibor Navigation 
voniite Tee ale MT ’ Refd. Thins Y% 





3068. Add. Annotation :—Distd. Parker v. London 


Brick Co. & Forders (1927), 20 B. W. C. C. 
573. 


3074. Add. Annotation :.--Fotid. Lewis v. Cammell, 


3076. Add. Annotation: 


3076a. —-- - --- 


22 B. W.C. C. 410. 
--Folld. Lewis v. Camrmell, 
Laird & Co. (1929), 22 B. WL. 0. C. 410. 
~o-f- A staevedore carning (58, a 
week injured his knee on Mar. 14, 1928, & 
remained totally incapacitated until Mar. 16, 
1929. He was then given light work, but 
left it on Aug. 1, 1029, stating that fhe was 
once more totally incapucitated. Corre- 
spondence followed between the representa- 
tives of the workman & the representatives 
of the employer; in the course of this corre- 
spondence the latter repudiated the sug- 
vestion that the workman was totally 
incapacitated, but «ventually agreed to pay 
certain sums to the workman as cormpensa- 


Laird & Co. (1929), 


We eee ee a re en ee ee ee ee ete ek mR ee pee ee ee eat 


_ 8057 i. Ambiguous renort—Duly of 
judge to clear.j}—Employers, who hud 
been paying compensation to a 
labourer in respect of an injury to his 
eye, served upon him a medical certifi- 
cate to the effect that he had recovered ; 
&, no counter-certificate having been 
received from him, they stopped pay- 
inent of compensation ov Apr. 5, 1927. 
In a subsequent application by the 
workman to have a Memorandum of 


agreement recorded, tbe arbitrator, 
on the application of the omployers, 
made a remit to a medical referec. 
On Feb. 2, 1928, the referee reported 
that the workman’s condition was such 
that he was not “ at present ’’ debarred 
from dong lebouring work. The 
arbitrator granted warrant to record 
the memorandum, but suspended com- 

nsation as from Apr. 5, 1927, until 
he further orders of the Ct. :— 


37 


| 
| 


Jleld: the arbitrator was not entitled, 
on the ovidence before him, to suspend 
compensation as from Apr. 5, 1927, &, 
in view of the circumstances disclosed, 
the capacity of the workman 45% 
hetweep Apr. 5, 1927. & Feb. 2, 1928, 
should be Inquired into b the 
arbitrator rathor than by ae tther 
remit to the medical referce.—M‘ LEL- 
LAN t. THORBURN & Son, [1920] 8. C. 
(Ct. of Sess.) $4.—S8COT, 
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tion, partly in the form of a lump sum for 
arrears & partly in the form of weekly pa 
ments for the future. In accordance With 
this agreement the workman on Jan. 21, 
1930, signed a receipt agreeing to accept the 
sum, ‘“‘ being weekly compensation at the 
rate of £1 a week from Aug. 1, 1929, to 
Jan. 23, 1930." The wording of the recei : 
continued: “ This weekly payment is to 
continued during my partial disablement 
resulting from the accident in accordance 
with the provisions of the [Workmen’s Com- 
pensation] Act, the amount of any payment 
due during decreased partial disablement to 
be settled hereafter.””’ Weekly payments of 
£1 were’ paid to the workman under this 
agreement. On Nov. 5, 1930, the workman 
filed a request for arbn., asking for compensa- 
tion on the basis of total incapacity at 308. a 
week from Aug. 1, 1929, & claiming the 
difference. 'The county ct. judge found that 
a binding agreement had been made between 
the parties as to the amount payable for 
partial inc apacity, but on a finding that the 
workman was in fact totally incapacitated, 


he held that, though there had been no | 


change in the workman's physical condition 
since Jan. 21, 1930, he could make an award 
for 308. a week on the basis of total in- 
capacity, as the agreement did not purport 
to deal with anything but partial incapacity. 
The employer appealed :---Held: the agrec- 
ment dealt with the question of the extent 
of the incapacity as well as with the rate of 
compensation, & there was no evidence 
justifying the judge in disregarding an agree- 
ment which he had found to be a binding one. 
Appeal allowed. SmirH v. UNTtON CASTLE 
oe aa ia Co., Lap. (1931), 24 B. W. Cc. C. 


9 


3081. Add. Annotations :—As to (1) Apld. Dodd v. 


Oceanic Steam Navigation Co. (1928), 21 
B. W. C. C. 118; Tempus Shipping Co. v. 
Trott (1920), 141 L. T. 19. Extd. Hayter v. 
Southern Ky. Co. (1030), 100 L. J. K. B. 378 ; 
Winfield v. London, Midland & Scottish 
Railway (1931), 24 B. W. C. C. 158. Refd. 
Robinson a Vickers-Armstrong aa 22 
B. W. C. C. 171; Ruddy v. L. M. & S. Ry. 
(1929), 30 B. W. C. C. 138 ; Mock bill v. 
Homer City S.S. Owners (1929), 22 B. W. 
» O. 260; Evans v. El Uruguayo SS. 
Owners, Barlow v. Pacific Steam Navigation 
Co. (1930), 23 B. W. O. ©. 383; Fairfield 
Shipbuilding Co. v. Harris (1931), 24 B. W. 
C. 0.110. As to (2) Refd. pas eae Aaa Darn- 
gavil Coal Co. (1926), 20 B. W. C. 671. 
Generally, Refd. Howarth v. Singleton (1928), 
20 B. W. OC. C. 136. 


8086. Add. Annotation :-—Consd. Parker v. London 


pee Oo. & Forders (1927), 20 B. W. C. C. 


Cases 3076a—-3116. ENGLISH AND Emprer Dicest SUPPLEMENT. 


aaa Co. & Forders (1927), 20 B. W. C. C 


8097. Add. Annotation :—Folld. Parker v. London 


Brick Oo. & Forders (1927), 20 B. W. C.C. 573. 


8098. Add. Annotation :—Folld. Parker v. London 


pee Co. & Forders (1927), 20 B. W. ©. C. 


3098a. —-—.]—-An infant workman lost his left 


arm below the elbow aa a result of an accident. 
The employers admitted liability, & paid full 
compensation. On Nov. 5, 1926, the work- 
man signed a receipt. for payments in the 
form of an agreement, id beet he agreed that 
the payments were to ‘be continued only 50 
long as he was totally disabled, but that the 
amount of payment in respect ‘of any subse- 
quent partial incapacity should be settled if 
& when the question arose. In Jan. 1927, he 
applied for registration of an agreement in 
the terms of Form 24, that the weekly 
pokeres should continue during partial or 

tal incapacity or until the same should 
be ended or diminished in accordance with 
1925 Act. The employers objected to that 
agreement being recorded, on the ground that 
the terms of the real agreement of Nov. 5, 
1926, were not therein correctly stated, & 
thereupon the workman filed a request for 
arbn. on Feb. 23, 1927. The boy obtained 
work as a messenger boy on Feb. 11, 1927. 
The county ct. judge ordered the document 
of Nov. 5 to be recorded as the agreement 
between the parties, & dismissed the request 
for arbn.:—Held: a totally incapacitated 
workman in receipt of full compensation 
under an admission of liability was entitled, 
either to a recorded memorandum of agree- 
ment stating his rights in the terms of Form 
24, or, if the employers objected to that, he 
was entitled, on the question so raised, to 
apply in arbn. proceedings for the judge to 
grant an award in such terms; the document 
of Nov. 5 did not give the workman his full 
rights as expressed in Form 24, & was not 
binding on the workman, being an infant, 
& when the employers objected to the 
recording of a memorandum in the terms of 
Form 24 a question was raised fit for arbn., 
& an award should have been made having 
regard to the terms of Form 24, & there was 
no power on the proceedings to order a 
memorandum of agreement to be «recorded, 
& the case must be remitted for the proper 
award to be made to suit the circumstances 
of the workman having actually returned to 
work.—PARKER v. LONDON Brick Co. & 
Forpers, Lrp. (1927), 97 L. J. K. B. 42; 20 
B. W. ©. C. 573, C. A. 


3099. Add. Annotation :—Distd. Parker v. London 


ae Co. & Forders (1927), 20 B. W. C. CO. 
78. 


3090. Add. Annotation :——.As to (1) Consd. Hayter | 3100. Add. Annotation :—Folld. Parker v. London 
v. Scores Ry. Co. (1930), 100 L. J. K. B. Se Co. & Forders (1927), 20*B. W. ©. C. : 
3% e 


8091. Add. Annotation :—As toe (1) Folld. Parker 8116. Add. Annotations :-—Consd. Hall v. British 
v. London Brick Co. & Forders (1927), 20 Oil & Cake Mills (1930), 23 B. W. C. C. 529. 
B. W. O. O. 578. Refd. Ford v. Wellerman Bros. (1930), 99 
3008. Add. Annotation :-—Distd. Parker v. London L. J. K. B. 600. 


PART XIV. SECT. 11, SUB-SECT. 1. | PART XIV. SECT. 11, SUB-SECT. 3. | PART XIV. SECT. 11, SUB-SECT. 5. 
$101 1. Jurisdiction of court ols bed ay. Statement of claim— Action under sz. Joint commtittee—Consideration of 





tn iralonéRmplover Fatdent tx tng: | {OHO (ec Oye Dee of aekdent | Lies | lon-~gee of} Wercmgn © » Com 
mn Em cr reat n on—. - 
land. }-—SoaNnLo DEACON, (eat Lo D. £3! penesion (Broken Hill) Act, Sched., 


Spatonta 8.5. ¢ O0-, Lr. (NOD B 1999) tipe7 77/2 W.W.R 3 31 "iagk L 
I. R. 96.—IR. 483.—OAN, 
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iI., provides that awards of com- 
tion shall be made by the joint 


3120a. —— 





sufferi 
might 


-}|— Deceased, on leav 

remarked to a fireman that he ha 

by a fall of rock. He died the next day. 
e post mortem examination showed he was 


off work, 
been hit 


368 


- Dixon e. Sutton Heath & Lea Green 
d. Davia v. 


3165. Add. Annotations:—Apld. Fox v. Price (1926), 


3129b. —— i] 


8140a. 


8151. Add. Annotations :—-Refd. 
Moody (1927), 21 B. W. C. GC. 588 ; Wandrow | 
v. Trawlers (White Sea) & Grimsby (1929), | 


3162a. 


county ct. judge rejected the remark as 
evidence of an accident, &, after hearing all 
the evidence, found that no accident had 
occurred :---Held: the statement was in- 
admissible as evidence of an accident, & the 
finding, being one of fact, & there being no 
misdirection, could not be disturbed.—-JONES 
v. CORY BROTHERS & Co., LTp. (1926), 20 
B. W. ©. ©. 251, C. A. 

— WOLSEY  v. 
BRrotruEns, No. 3897, post. 





PETHICK 


3140. Add. Annoiations :—Distd. Rees v. Imperial 


Navigation Coal Co. (1926), 20 B. W. ©. C. 
287. Refd. Broome v. Minister of Labour 
(1926), 186 L. T. 322. 


j—An infant workman lost a 
little finger while handling a machine. He 
was paid varying amounts of compensation 
for some months, & when this was stopped 
asked for an awsrd. The county ct. judge 
allowed the employers to give evidence as 
to the scope of the workman’s employment, 
& found asa fact that he was not employed 
to touch or handle any machinery :—Held : 
the employers were not estopped by previous 
payments of compensation from putting the 
true facts of the workman’s employment 
befére the judge, & his finding thereon was 
purely a question of fact.—NOMERACSKY 2. 
JANTERBURY DRESSING Works (1928), 21 
B. W. C0. C. 41, C. A 








Delahunt 2. 


141 L. T. 676. 


3161. Add. Annotation :—Consd. Dixdn v. Sutton 


Heath & Lea Green Colliery, Ltd. (1929), 22 
B. W. C. ©. 521. 

----~.j--Where_ conflicting medical 
evidence was given, & the county ct. judge 
followed the view expressed by the medival 
assessor, who was sitting with him :—-Held: 
the county ct. judge must form his own 
opinion on the facts as proved & then accept 
advice given by the medica] assessor as to 
the scientific inference to be drawn from those 





facts, & having entirely founded his award | 





20 B. W. 0. C. 160. Consd. Dixon v. Sutton 
Heath & Lea Green Colliery, Ltd. (1929), 22 
B.W.C. Cc. 621. 


8165a. ----- Duty of judge to ‘deal with questions 


of fact.|— Held: the county ct. judge had 
not himself dealt with those questions of fact 
with which it was his duty to deal, but had 
relied on the findings & opinions of the 
medical assessor. ‘The case must go back for 
the judge to find the relevant facts, & give 
his decision.—DIxon v. SuTron HEATH & 
LEA GREEN COLLIERY, Lrp. (1929), 22 B. W. 
C. 0. 621, C. A. 


8165b. -——---.]--A workman was pushing a hand- 


cart laden with seaffolding & ladders when 
he slipped & injured his right knee. He 
received compensation for six months. The 
employers then discontinued the weekly pay- 
ment after serving a notice under 1925 Act, 
8k 12. The workman's application for re- 
sumption of the compensation was resisted 
on the ground that. the incapacity, if any, 
was due, not to the accident, but ta ulcera- 
tion due to syphilis. "Phe county ct. judge 
sat with an assessor to whom, after hearing 
the medical evidence, he addressed threo 
questions which were stated to counsel & 
were not objected to. On recciving the 
answers of the assessor the county ct. judge 
made his award in favour of the workman. 
The employers appealed : - /feld : the county 
et. judge had exercised bis own judgment on 
the evidence, ineluding the evidence con- 
tained in the answers given by the medical 
assessor.—H ann ov». Brrisu Om & CAKE 
Minis (1930), 23 B. W. OO. 520, CA. 


| 3169. Add. Annotation :- Retd. Maxwell v. Keun, 


Lane, Bodley Tfead & Butler & Tanner, 
Maxwell v. Keun, Jonathan Cape & Butler 
& Tanner (1927), 44 T. 1. K. 100. 


3172a. ----- Pending arbitration -Application for 


leave to issue execution for arrears. |—-J.uwis 
», DOBSON Sream Fisigna Co., Lip. (1929), 
73 Sol. Jo. 483. 


3184a. ———..]---A workman, whose night arm was 


injured, was for sore time paid compensa- 
tion on the basis of total incapacity. The 


on the opinion formed by the medical | 


Pers 


comnittee to a mine-worker, whotn the 
medical authority has cortified to be 
sufferi from pnevmaoconiosia &/or 
tuberculosis to such a degree that he 
should not bo re-engaged, Upon an 
application for compensation by a 
mine-worker, whom the medical 
authority had certified to be suffering 
from eumaconiosis & tuberculosis 
to the degree mentioned in the schedule, 
the joint committee, refused to make 
an awarni upon the ground, amongst 
others, that the mine-worker had 
received compensation in respect of bis 
disablement ert id lead isoning 
ance Workmien’s Compensation Act, 


sna 





16 :—Held: the recetpt of com- 
Ponsation by a mine-worker undor 
orkmen’s Compensation Act, 1916, 


was @ matter outside the ambit of the 
jurisdiction of the joint committee, &, 
the action of the joint committee tn 
taking into consideration extraneous 
mattera which were outside its juris- 
diction, amounted in law to a failure 
to hear & determine the application, 
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& a writ of mandamus shoud Jaane.—- 
Re ATKINSON, Er p. Kowe (1928), 25 
3.12. N.S. W. 601; 40 N. 8. W. W.N. 
194.—AUS. 


PART XIV. SECT. at SUB-SECT. 6.-- - 


sa. Power ly refuac application “ utth- 
out prejudice.”*}~Where a circuit ct. 
judge ordered an application to be 
* -efused without prejudice * :—Held - 
the refusal of compensation was final, 
& as the refusal could not be treated ax 
a noliity, nor as a mere adjournment 
of the application, the judge bad no 
jurisdiction to entertain a serond 
application.—DkLanHUNT v. Moupy, 
(1928; 1. R. 208; vent proceed. 
ings, 22 B. W. C. ©, 939, P. C.~-IR, 


sb. Poucr to grant decree for ecpenses 
in name of agent-dieburser.}.- Held: 
althongb Workwen’s Compensation 
Act, 1925, did not in terms authorise 


the sheriff, sitting aa arbitrator, to 


39 





OY een ae eS NN ORI Luks Ee perenne ems ot to ne ey gaemarere om 





roe 


alow decrecs for exponiorK ta go out In 
the name of the ageunt-dk.ourser, such 


! @ power, not being expressly excluded, 


| 


was to be inferred, there being po 
reagon, on grounds of cauity or 
expediency, for refusing to the shorlff, 
as a statutory arbitrator, a eh 
which ha posseswed in his ordinary 
Judiciat capacity. ~ CoAKLBY v. Sum- 
MERLEY TRON Co., Lirp., [1929] 8. C. 
(Ct. of Sess.) 182. 8COT. 


PART XIV. gh SUB-6ECT. 6. 


se. Duty to refer—On application of 
party.}--Held: it waa not for the 
sheriff to determine whether in his 
opinjon there was, or would be, @ 
conflict iu medical testimuny, but he 
was bonnd to summon a medical 
referee, if either party applied for a 
medical referee ou the ground that 
there was, or would be, such a con- 
flict. —COCHBANK v. Barrkp (WILLIAM) 
& Co., {1930] 8, Cc. 640.—B860T. 


Vol. XXXIV.—Master and Servant. Cases S180a—8184, 


assessor his award could not stand.—Fox 
v. Price (1926), 20 B. W. OC. CO. 160, 0. A. 


Annolations :~-Consd 
Colliery, Ltd. (1929), 29 B. WwW. Cc. Cy 521. 
from heart & other diseases, & London, Midland & Scottish Ry. Co. (1930), 23 B. W. C. C. 


ave ‘died at any moment. The 


Cases 3184a—8227a. ENauLish AND Empire Dicest SUPPLEMENT. 


employers then applied for a review on the | 3226a. ———.|—-Where a workman injured his left 


ground that he had partially recovered. At 
the hearing the workman was not called, 
but the county ct. judge examined his arm. 
The only evidence given was that of two 
doctors, one called by each side, who agreed 
that the workman was suffering from a 40 per 


_cent. incapacity. The judge made an award 


8188. 


diminishing the compensation payable, in 
which he said that he was unable to find on 
the evidence that the workman was either 
an ‘‘ odd lot.’’ or came within Workmen’s 
Compensation Act, 1925 (c. 84), s. 9 (4). 
The workman appealed on the ground that 
no sufficient evidence had been given that 
he had regained sufficient capacity to work 
to take him out of the category of ‘‘ odd 
lot,’’ & that, therefore, the onus was upon 
the employers of proving that there was in 
fact work available at which the man could 
carn wages which onus had not been dis- 
charged :—Held: taking into consideration 
the judge’s power to use his own knowledge 
of the local labour conditions, there was 
evidence to support the finding & no mis- 
direction.— GLADSTONE 
NANULE (1928), 98 L. J. K. B. 161; 140 
L. T. 171; 21 B. W. C. ©. 894, C. A. 

Add. Annotation :—As to (1) Folld. Cauldon 


a v. Johnson (1926), 20 B. W. C. C. 
2. 


3192a. ———- ———-  ———..]—-C. ULDON POTTERIES, 


LTp. v. JOHNSON, No. 3821a, post. 


$197. Add. Annotation :-—Refd. Jones v. Blacnavon 


Jo. (1931), 24 B. W. CG. C. 148. 


8200a. ——.-- -——-.}--A carpenter alleged in his 


application for compensation that he had 
fractured his skull nine months earlier by 
hitting his head against a tie-pole & then 
tumbling on to a concrete floor. The county 
et. judge found that he bad failed to establish 
the occurrence of any such accident, but 
allowed him to amend his application by 
alleging in the alternative fiat the fracture 
was due to hitting his head against the 
concrete floor. The county ct. judge again 
found against the workman, but in the course 
of his award said: ‘‘ I adopt Lorp Sat- 
VESEN’S reasoning in Wright and Greig v. 
M'Hendry (1918), 11 B. W. C. C. 402,” & 
quoted a passage dealing with various possible 
causes for the falling down of workmen, 
some being causes arising out of the employ- 
ment & some not. He also stated a sum 
to which the workman would be entitled if 
in law there had been an accident. The 
workman appealed :—Held: the county ct. 
judge, by the form in which he had given his 
reasons, had introduced a doubt into the 
award, & as it was possible that he might 
have held that there was some special risk 
incidental to the employment, the case must 
go back for re-hearing.—-EvVANS v. BIERRUM 
& PARTNERS (1930), 23 B. W. C. C. 131, C. A. 


3208. Add. Annotation :—Distd. Parker v. London 


ei Co. & Forders (1927), 20 B. W. C. C. 


8224, Add. Annolaiions :—Consd. Evans v. Ebbw 


Vale Steel Iron & Coal Co. (1929), 22 B. W. 
C. C. 274. Refd. Williams v. Watson (H. J. 
& S, A.) (1930), 23 B. W. C. C. 161. 
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PART XIV. SECT. 12, SUB-SECT. 1. 


3226b. 


SPINNING Co. v- 


38226d. ———.] 


hand, but the county ct. judge found that 
there was no incapacity resulting from the 
accident & no probability of any :—Held: 
the evidence supported the findings, & there 
was no misdirection.—WAGSTAFF v. GUTTA 
PercHa Co. (1927), 20 B. W. C. C. 430, C. A. 


.]—A workman earned £9 9s. a week as 
a stone contractor under a contract at a fixed 
price, upon which he himself worked, & also 
employed others. While so working he was 
injured by an accident. The county ct. judge 
said that he did not accept the evidence 
which had been given as to the inability of 
the workman to do the full work of'a con- 
tractor, & refused compensation :—Held: 
it was a question of fact, as to which there 
was evidence to support the finding, & no 
misdirection.—-JONES v. GARFORTH COL- 
LIERIES, Lrp. (1926), 20 B. W. ©. O. 109, 
C. A. 





Annotation :—Refd. Dodd v. Oceanic Steam Navigation Oo. 
(1928), 21 B. W.C. C. 118. 


3226c. 





J—In July a seaman caught his left 
hand in the cogs of a windlass, & in Aug. had 
the little finger amputated. He was paid 
compensation until Dec. He claimed com- 
pensation as for total incapacity, with a 
declaration of liability. The county ct. judge 
made an award in favour of the employers :— 
Held: there was abundant evidence to sup- 
port the award.—BarRRY v. PORTHLEVEN 
SHrp OwnERS (1928), 21 B. W. C. C. 219, C. A. 
A timber-feller was injured while 
felling trees by reason of a chip flying into 
his right eye. After six weeks his panel 
doctor certified that he was fit to resume his 
ordinary work. lle resumed work, but with 
some assistance. The workman claimed 
compensation, alleging permanent partial 
incapacity. At the hearing the panel doctor 
who had granted the certificate gave evidence 
to the effect that the workman’s right cye 
had lost 50 per cent. of its visual power. 
The county ct. judge found that there was a 
difference of 2s. between the pre-accident & 
post-accident earnings, & made his award 
for the workman for 1s. a week. The em- 
ployer appealed :—Held: there was evidence 
to support the finding & no misdirection. 





Appeal dismissed.—ROBERTS v. GREGSON 
(1931), 24 B. W. C. C. 155, C. A. 
$227a. ——-.|—A workman suffered an injury to 


his finger by an accident arising out of & in 
the course of his employment, with the 
result that the finger had to be amputated. 
Compensation was paid, but was determined 
upon the certificate of the employer’s doctor 
that the workman was no longer incapaci- 
tated. In proceedings instituted by the 
workman medical evidence was given on hie 
behalf that his grip was weakened, that the 
muscles were still tender, & that he was still 
partially incapacitated. The doctor called 
on behalf of the employers agreed that the 
grip was weak, but stated that the workman 
was capable of doing sore work which would 
be beneficial. The county ct. judge found 
that the workman had fully recovered, & 
made a declaration’ of liability only :-— 
Held: there was no evidence to support the 
finding, & the case must be remitted for 


EES HSER RATS SRNR wid “veretchemnans A thereat 





$215 i, —-— ———.}-—-MOooRE v. Nimmo, [1929] S. O. (Ct. of Seas.) 607.—SCOT. 


4n 


3231a. 


3281b. 
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3228 ii, ——.]—A workman was 
awarded com 
total inca yaad in Feb. 
May 13, 1926, ho 


Vol. XXXIV.—Master and Servant. 


compensation to be assessed.—BucK ov. 
DENNING (1926), 19 B. W. C. C. 388, 0. A. 


8228. Add. Annotations :—As to (2) Consd. Wil- 


liams v. Tredegar Iron & Coal Co. (1927 i 
96 L. J. K. B. 722; Bevan v. Nixon’s Nec 
tion Co. (1928), 189 L. T. 647; Tannoch v. 
Brownieside Coal Co., [1929] A. C. 642. 
Apld. Stevens v. Birmingham Corpn. (1929), 
22 B. W.C. C. 311; Birch Bros.,Ltd. v. Brown, 
(1930] 2 K. B. 255. 48 to (2) Consd. Birch 
Bros., Ltd. v. Brown, [1931] A. C. 605. 
Refd. Broughton v. London & North Eastern 
Ry. Co., [1930] 1 K. B. 578; The Croxteth 
Hall, The Celtic, [19380] P. 197; Earl »v. 
Thomas W. Ward, Ltd. (1930), 143 L. T. 
745; Mothersdale ». Cleveland Bridge & 
Engineering Co. (1980), 99 L. J. K. B. 261; 
West Leigh Colliery Co. v. McNeil (1929), 
22 B. W. C. C. 541; Jensen v. Jones (R. E.), 
Ltd. (1930), 23 B. W. C. C. 518. Generally, 
Refd. Lewis v. Guest, Keen & Nettlefolds, 
Watkins v. Same, Tucker v. Same, Ingram v. 
Crawshay (1927), 96 L. J. K. B. 664. 


$230. Add. Annotations :—Consd. Lewis v. Guest, 


Keen & Nettlefolds, Watkins tv. Same, 

Tucker v. Same, :ngram v. Crawshay (1927), 
96 L. J. K. B. 664; Birch Bros., Ltd. v. Brown, 
[19:30] 2 K. B. 255. Refd. Bevan v. Nixon’s 
Navigation Co. (1928), 139 L. T. 647; White 
A Pais & North-Eastern Ry. Co., [1931] 
wy e Use 


~_}~A miner working at the face haal 
his right hand crushed in June, 1905. As a 
result, in May, 1912, the middle finger of 
that hand was amputated & he returned to 
work on the surface as a trimmer. His 
earnings as a trimmer exceeded hh. pre- 





accident earnings, & his compensation -vas , 


therefore reduced to a penny & week. on 
Jan. 1929, the pit was closed down. ‘The 
workman was unable to obtain work & 
. applicd for compensation. The employers 
contended that the workman was fully able 
to work, & that his inability to obtain work 
was due to labour conditions. The county 
ct. judge made an award for 28, 2d. 4 week. 
The employers appealed :—Held: there was 
evidence of partial incapacity & no mis- 
direction.—Woopcock v, TYDESLEY COAL 
Co. (1929), 22 B. W. C. C. 502, C. A. | 
-}—A workman employed as a wheel- 
wright & van driver met with an accident 
arising out of & in the course of his employ- 
ment, which necessitated the removal of his 
left eye. After a period of total incapacity 
he resumed his work as a wheelwright, but 
was unable to drive a van, & he was ulti- 








see Aeron aine ps ments eae ey tana a 





nsation in respect of 
1925. On 


became fit for ight pecldent Be. 





| 





pot being duc to any unreasonable 
conduct on the worktmnan’s part or to 
the intervention of any new cause 
apart from economic circumstances 
was atill attributable to the origina 


accordingly, 


4238. Add. 


anemia ee Ay TN Lg SP et nits ae wins tere ee 


Cases 8227a-—3285a. 


mately discharged for business reasons. In 


‘ respect of his injury he obtained an award of 


compensation, first, for partial incapacity, 
&, afterwards, on his application for a review 
In consequence of his inability to get work 
owing to his obvious distigurement, for total 
incapacity. After he had become nearly 
blind owing to cataract in his right eye, the 
employers’ insurance co, offered him employ- 
ment as a cleaner in their office at a wage 
which was double the market rate of wages 
for that work, but the workman refused this 
offer by reason of his infirmity. Upon an 
application by the employers for a review 
torminating or reducing the compensation, 
the county ct. judge found that the offer of 
the insurance co. was «a genuine offer & 
reduced the cotnpensation to half the differ- 
ence between the workman’s pre-accident 
wages & the wages offered him by the 
insurance co, :—Meld : there was no evidence 
on which the county et. judge could properly 
find that the workman's proved inability to 
earn wages by reason of the loss of his left 
eye had ceased ty exist, inasmuch as the 
offer of the insurance co., in the cireum- 
stances in which it) was made, had no evi- 
dential value as a test of the man’s carning 
capacity in the open market.~—~BIRCH Bros., 
Lrp. ov. Brown, (1931! 4.6. 605; 100 1. S. 
kk. BG. 651; 145 LAT 38s 5 47. 2. RR. 4X5 ; 
75 Sol. Jo. 488 3; 24 3b. WoC. OC. 255, ILL. 


3232. Add. Annotations :---Consd. Lewis v. Guest, 


Keen & Nettlefolds, Watkins vv. Same, 
Tucker v. Sume, Ingram ve. Crawshay (1027), 
96 J. J. K. B. 664. Refd. Cushion v. 
Tredegar Iron & Coal Co. (1927), 20 B. W. 
GC. C. 454; Bevan v. Nixon’s Navigation Co. 
(1928), 139 L. 'T, 647. 

Annotation : —- Refd. Broughton vt. 
London & North-Kastern Ry. Co, [Las] 1 
K. LB. 578, 


8235a. ——- —-~—--.]---The amouut. of the average 


weckly earnings of a workman before accident 
was 50s. After the accident he returned to 
lighter work, but was paid at exactly the 
same rate as before the accident. He, how- 
ever, only carned an average weekly amount 
of $78. Sd., owing to slackness of trade. Ile 
brought a claim for compensation at the rate 
of 6s. 2d. a week, being one-half the difference 
between his pre-aceident & post-accident 
earnings. ‘The county ct. judge made a 
declaration of liability only on the ground 
that he found no loss of earning capacity 
due to the accident since the return to work. 
The workman appealed :-—-Held. the loss 


ce oe ene me ee 


went. The pit iu which he was 
omployed as a  yuunp  engineman 
having been closed, the working was 
thrown out of employsuent. He was 
unfit, owing to his injury, for his 


that the former work ag na drawer, bat ho was 


work. He made efforts to obtain such 
work, but, owing to abnormal economic 
conditions, he was unable to do so. 
If he had obtained light work the effects 
of his injary would have worn off, & 
he would have recovered ful] capacity 
by Sept. 13, 1926. Owing, however, 


to his failure to obtain Ught work he 
was still ly inca tated at the 
latter date. Apart from this fa{lure 


to obtain work, his condition was not 
duc to any failure on bia part to take 
reasonable measures to promote the 
recovery of capacity. The arbitrator 
having suspended payment of com- 
pensation as from pt. 13, 1826 :— 

eld: the continuance of incapacity, 


arbitrator was pot entith-d to suspend 
payment of compensatiou.—~ KENNEDY 
vy. SHoTtTs Inon Co., [1929] 8. C. (Ct. 
of Sess.) 29.~-8COT. 


PART XIV. SECT. 12, SUB-SECT. 4. 
3235 1. Whether incapacity wilhin 
the Acte—Slucicnecsa of work.j--A work- 
man, employed 4s @ drawer in a rine, 
who bad been Injured, was pald com- 
ensation first as for total, & luter as 
or partial, incapacity. He then 
obtained work with the aame employers 
as a pump engineman at wages higher 
ethan he bad carned 48 8 drawer, & 
compensation was suspended by agree- 
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| 


ft for various jobs, including that of 
puinp ongineman, at which he could 
eam iis former wage. He was unable 
to find work owing to the state of the 
eoal mining industry & not owing to 
lis injury. The arbitrator having 
ended compensation in the roeantime 
ae at the date when the workroan 
obtained work as & pump engine- 
man:—feld: as the workman was 
fit for work at which he could carn 
as bigh wages as be had cared os a 
drawer, he was not entitled to com- 
ensation.~~INVERARITY >. EDINBURGH 
COLLIERIES, Lyrn., (1929) 8. OC, (Ct. of 
Sexs.) 338.---SCOT. 


Cases 3285a—3247a. ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


Annotat 
Ry. Co., 
Celtic, (193 


of earnings after the accident being entirely 

due to labour conditions & not to the tact 
that the workman was injured, the decision 
of the county ct. judge was right.—Lyon v. 
aoe Bros. (1928), 21 B. W. C. C. 415, 


on BBY A O. Be 


ondon & North-Hastern 
. The Croxteth Hall, The 


8238. Add. Annotation i—Aes to (1) Refd. Lewis 


v. Guest, Keen & Nettlefolds, Watkins v. 
Same, Tucker v. Same, Ingram v. Crawshay 
(1927), 96 I. J. K. B. 664. 


8289. Add. Citations :—96 L. J. K. B. 205; 136 


3239a. —— 


L. T. 427; 19 B. W. O. O. 4765. 

Add. Annotation :-—Refd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, Tucker 
vy. Same, Ingram v. Crawshay (1927), 96 
L. J. K. B. 664. 


Lis miner who, in Apr. 1926, 
had the symptoms of nystagmus, on Apr. 30 
went on bi until Dec. 2. On July 13, 
he obtained a certificate that he was dis- 
abled by the disease as from June 14. The 
county ct. judge held, although totally in- 
capacitated from June 14, the workman 





_would not, in any case, have been at work |. 


. owing to the strike, & refused compensation : 


—-Held: if a workman was totally incapaci- 
tated by an accident, it was immaterial that 
he might also have been prevented from 
earning money by som: other cause.— 
WILLIAMS v. OWMAMAN COAL Co., L/D. 
(1927), 20 B. W. O. C. 476, O. A. 


3240. Add. Annotation :—Consd. Lewis v. Guest, 


Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
06 L. J. K. B. 664. 


3241. Add. Annotation :—Refd. Lewis v. Guest, 


3243a. 


Keen & Nettlefolds, Watkins v. Same, Tucker 
v. Same, Ingram v. Crawshay (1927), 96 
L. J. Kk. B. 6684, : 

Cesser of work obtained in lieu of 
compensation.|~-When a workman, partially 
incapacitated by an accident during the 
course of his employment, obtains work in 
lieu of compensation, the cesser of that work 
entitles him to an award, even in cases where 
the cesser is due to the state of the labour 
market & would have resulted in his being 
unemployed in any event.—LEwWIs v. GUEST, 
KEEN & NETTLEFOLDS, Lirp., WATKINS 0. 
SAME, TUCKER v. SAMB, INGRAM Vv. eae 
Broruers, [1928] 1 K. B. 20; 96L. J. K. B. 
664 ; 137 1. 7. 386 ; 43 T. L. R. 436; 11 Sol. 
Jo. 888 ; 20 B. W. ©. ©. 359, C. A. 





An S476 Williams v. Cwmaman Coal Co. (1927), 
20 B. W. S. Lyon v. Taylor Bros. (1928), 21 
RB. W. CG. C. 415. e. Cushion v. Tredegar Iron & 
Coal Co. (1927), 20 te C. C. 454; Bevan vw. Nixon’s 


Brown, (1930] 2 K. ib. 256; 
Kastern 


139 Le T. 647; Birch Bros., Ltd. rv. 
White ». London & North- 


y. Co. (1929), 142 L. T. - a a Manis: Watson 


(H. J. & 8. A.) (1930), 28 B. W. 


8243b. 





-]—A coal miner, pe had worked 
for ‘many years underground, became, by 
reason of an attack of nystagmus, only able 
to do surface work at a lower wage. 
work was unavailable, owing to the state of 
the labour market, though the workman, 
but for the peiaee 1us, would probably have | 
been able tain employment under- | 
und page the effect of Workmen’s | 
‘compensation Act, 1928 (c. 48), 8 
was re-enacted as Workmen’s Compensation | 
Act, 1925 (c. 84), 8. 9 (4), was necessarily | 
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Annotations :—A Lyon v. Taylor Bros. 
Ce Pepa, 


' 366; 


$248c. 


. 16, which | | 82478. 


to exclude the idea that the words “ able to 
earn’ in Workmen’s Oompensation Act, 
1906 (e. 58), Sched. I., applied to any cir- 
cumstances not personal to the wor n 
himself. It dealt'expressly with the case 
of the man who could not find work, & it set 
the criterion whether the failure to find work 
was due wholly or mainly to the accident, but 
failure to find work due solely to the atate of 
the labour market was expressly excluded by 
the sect., & it was impossible to say that 
Cardiff Corpn. v. Hall, No. 3284, post, when 
applied to a case after the passing of 1923 
Act, was pibpiin Spret he oe Nrxon’s NAVIGA- 
TION Co., Lrp., [1929] A. O. 44; 139 L. T. 
. 647; 44 7T. L. "R. 805 ; 21 B. W. ©. ©. 237, 


dhe 21 B. W. 


15. Tannoch v. Brownleside Coal Co., 
(19291, A. We 642. Distd. Evans v. Ebbw Vale “Steel, Iron 
& Coal Go. (1929), 22 B. W. C. C. 274. Conad. Statham 


v. Oxcroft Colliery a (1929), 22 B. W. C. C. 
eoupe sdale v. Cleveland Bri & Engineering Co. (1980)° 

9L. J. K. B. 261. ey: London & North- 
Westen Ry. Co., A. 3o"¢ 


{1931} 2, Api. Woodcock v. 
Tydesley Coal Co. (1929), 2 . Cc. 502. Refd 
Gladstone § spines © Co. v. Nene Ht 98 L. J. K. B. 
161; v. Walker (1929), 22 B. W. C. C. 
Birch Bros., Ltd. a. Brown, 7f2936) 2K. B. 255; 
Broughton ®. London North-Iaste Co., 11930 
K. B. 578: The Croxteth Hall, The ‘Coit, [1930] P. 197. 
Reta. Williams: v. Watson (H. J. S. A.) (1930), 23 





by an injury by accident arising out 
of ‘%& in the course of his employment by 
resps. whilst working as a fitter in the erecting 
department of their works, on becoming fit 
for light work, was employed by resps. in the 
gauge department of their works. A claim 
by him for compensation in respect of the 
difference between his pre-accident earnings 
& his present earnings was opposed by resps. 
on the ground that the full week’s work in 
that department was five & a half days, but 
that owing to trade conditions the department 
was only working five days, & that, if applt. 
had worked a full week, as he was physically 
capable of doing, his earnings would have 
exceeded his pre-accident earnings. The 
arbitrator awarded compensation :—Held: 
on the facts, resps. had failed to prove that a 
normal week’s work in the gauge department 
was more than five days & that the award 
was rightly made. 

The question whether, where a nartially 
disabled workman is actually earning wages, 
the compensation to which he is entitled is 
to be assessed by reference to the normal 
earnings under normal market conditions in 
that employment or by reference to_his 
actual earnings in the conditions prevailing 
at the time was left open by the House. 

Semble: it does not necessarily follow from 
Bevan v. Nixon's Navigation Co., No. 3248b, 
where a man is actually earning wages in a 
suitable employment & the wages which he is 
receiving are the wages usually paid at the 
time in that employment, that the arbitrator 
is bound to assess his compensation on the 
basis of what he would have been earning if 
the conditions of employment in that occupa- 
tion had been more prosperous. ee v. 
LONDON & NORTH EASTERN Ry. Co., [1931] 
A.C. 52; 99 L. J. K. B. 633; 144 L. T. 1; 
46 T. L. R. 648; 23 B. W. C. C. 330, H. L. 


j—A blacksmith was za Shag while at 
work by a splinter of iron ente aes Sirens A 
& impaifing its vision by one- 





3251a. 


3264. Add. 


3269a. 


3269b. 
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returned to work for a short period, but did 
not do overtime, & threw up the work on 
the ground that it was unsuitable. He was 
nervous of Josing the sight of the other cye. 
The employers called medical evidence that 
he was fully able to do his work. The county 
ct. Judge made an award in favour of the 
workman on the basis of partial incapacity. 
The employers appealed :—-Held: there was 
evidence to support the finding & no mis- 
direction.—-COLQuITT v. UNITED STEEL Co., 
Lip. (1928), 21 B. W. C. C. 409, C. A. 


-|—A workman lost an eye in 
the course of his employment. He refused 
to follow medical advice & wear a glass eye, 
but brooded over his accident, & got into a 
nervous state. The county ct. judge held 
the nervous condition caused incapacity & 
was directly due to the accident :—Held: 
it was a question of fact, as to which there 
was evidence to support the finding, & no 
misdirection.—HODSON v. STAR PAPER MILLS, 
Lip. (1927), 20 B. W. C. C. 265, C. A. 








3261. Add. Annotation :—Consd. Bevan v. Nixon's 


Navigation Co. (1928), 189 L. T. 647. 


Annotation -—Consd. Statham  v. 
See Colliery Co. (1929), 22 B. W. C. C. 
330. 








.|—A collier suffered a succession 
of accidents, but was given work with partial 
compensation until, in 1921, he left the 
colliery & became a club steward at higher 
wages. In 1922 he was granted a declara- 
tion of liability against the colliery co. In 
1928 he was dismissed from his position of 
club steward & failed at three clubs where 
there were vacancies to obtain the pos:tion 
of a club steward. He claimed that he wes 


a ree ee, 


unfit to work as a collier at the coal face, & . 


his old employers refused to employ him 
otherwise. He therefore made a claim for 
compensation against his old employers tn 
the form of a review of the declaration of 
liability. The county ct. judge made an 
award in his favour of 7s. 6d. a week on the 
grounds that, although he could do surface 
work, he was unable to work at the coal face, 
& that the job of a club steward was not a 
well-known branch of the labour market, & 
should therefore be disregarded :—-Held: 
there was no evidence on which the county 
ct. judge could find that the work of a club 
steward was exceptional; it was a well- 
known class of employment in which the man 
was capable of working. The case must be 
remitted for a rehearing, taking this fact into 
consideration.—STATHAM v. OxckRoFr COL- 
LIERY Co., Lrp. (No. 2) (1929), 22 B. W. C. C. 
330, C. A. 

After retirement.]|—A workman lost 
the use of an eye by accident & wore a shade 
over it in consequence. Liability being 
admitted he received full compensation until 
he was able to do his ordinary work again. 
An agreement was recorded whereby the 
employers undertook to provide the workman 
with employment, & admitted their liability 
to pay compensation “as & when their 
liabhity shall arise.’”?” The workman continued 








} 


doing his work without compensation until 
having reached the age of sixty-six be was 
compuleorily retired under his employers’ 
superannuation scheme, but at the same time 
became entitled therounder to a pension of 
10s. per week. After his retirement the 
workman filed a request for arbitration, claim- 
ing to be entitled to be paid full compensation 
as from the date of his retirement. He gave 
evidence that. he had tried to obtain work 
since his retirement but had failed. The 
county ct. judge held that although the 
workman was physically capable of perform- 
ing his old work with his old oe belek his 
age & the loss of the eye prevented him getting 
fresh work in the labour market. He made 
an award in his favour of 10s. a week. LHe 
found the workman's average weekly carn- 
ings before the accident. to be £3 5s. & his 
post-accident carmings £2 2s. The first 
figure included payment-for overtime & the 
second did not. Furthermore there had been 
a fall in the rate of waves since the accident. 
The employers appealed on the grounds that 
the workman was not incapacitated, & that, 
if he was, compensation had been calculated 
on the wrong basis, because the judge had not 
taken into consideration the question of over- 
time & fall in the rate of wages :-- Held: there 
was evidence on which the county ct. Judge 


could find that the workman was partially in- 


capacitated, but, in arriving at the amount 
of compensation payable he had not taken 
into account the high rate of pre-accident 
wages & overtime. Also the question of 
pension must be considered. STEVENS 2. 
RIRMINGHAM Coren, (1020), 22 RB. W. CL. CO, 
311, 0. A. 


Annotation o--Refid. Birch Bros., Utd. rv. Brown, JIO3t] 
A. C. 605, 


8274a, —--— —---.|--A workman, whoso left eye 


was dofective, sulfered, in 1919, an injury to 
his right eye while working as a miner, for 
which compensation was received until the 
beginning of 1924, when he was given work 
underground. This was found to be unsuit- 
able, & he was given surface work on the 
screens, & was paid compensation for partial 
incapacity. He left this work at the com- 
mencement of the stoppage due to a dispute 
in the coal trade in 1926, but was not re- 
employed at the conclusion of the stoppage, in 
Dec. 1926. In Feb. 1027, the workman 
applicd to have his compeusaticn jncreused, 
on the ground that the work on which he 
had been employed was a special kind of 
surface work found for him by his -mployers. 
The county ct. judge held resps. were not 
liable to pay compensation as claimed on 
the grounds set out in their particulars. 
The particulars referred to in resps.’ answer 
contained the allegation that the workman 
was not incapacitated from doing ordinary 
surface work :~~/7eld: the award must be 
taken to niean that the judge had found as 
a fact that the workman was capable of 
doing ordinary surface work, & there was 
evidence to support such a finding.--CUBHION 
v. TREDEGAR IRnow & CoaL Co., Urn. (1927), 
20 B. W. C. C. 454, C. A. 
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ing of the arbitrator refusing to award 
compensation should not be disturbed. 
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3248 if. —— rk, & did nut carry out medical | —FOKRESTER v. TORRENSFORD: Sanp 
from the. ‘medical evidence tha advice to do light work of any sort as | & GRAVEL Prts, LTp., (1928) 8. A. 
quent to an injury the workman | 4 curative muasue :—Held: the find- | S. R. 427.-—-AUB. 
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Cases $82'75a—3200a. 
82758. ——.] A miner, in 1916, lost his right 


3282. Add. 


3284. Add. 


eye by accident, & received compensation. 
He subsequently returned to work at the 
face, but in June, 1924, had another accident 
through which his left eye was injured, & 
he was paid compensation. In Mar. 1925, 
he returned to light work, receiving also a 
weekly sum by way of compensation. On 
July i, 1925, the employers applied for a 
review & termination of the weckly pay- 
ments. The workman stated in evidence 
that he was afraid to work below ground 
again, & the county ct. judge held work at 
the coal face was not suitable, & the man’s 
refusal to do it was reasonable :—Held: the 
case must go back for the judge to decide 
whether the unsuitability of the work 
resulted from the first accident or the second, 
or both, & to assess the compensation pay- 
able only in regard to incapacity from the 
second accident.—ASTON COAL Co., LTD. v. 
STANCIL (1926), 20 B. W. C. C. 198, C. A. 


Annotation :—---Consd. vans v. Ebbw 
Valo Steel, Iron & Coal Co. (1929), 22 B. W. 
C. G 274. 


3283. Add. Annotalions :-—Refd. Lewis v. Guest, 


Keen & Nettlefolds, Watkins v. Same, 
' Tucker v. Same, Ingram v. Crawshay (1927), 
137 L. T. 386; Birch LBros., Ltd. v. Brown, 
[1030] 2 K. B. 255. 


3283a. Accident to infant---Inability to do work of 


employer on becoming adult.|---An infant 
employed by a railway co. lost his left foot 
in an accident while at work. He was fitted 
with an artificial foot & given suitable employ- 
ment until he came of age. His employers, 
being then unable to find him work in an 
adult grade, dismissed him. ‘The workman 
claimed compensation as a_ totally in- 
capacitated adult worker, but the employers 
refused to pay except on the basis of partial 
incapacity. The county ct. judge held that 
the workman was not entitled to be treated 
as totally incapacitated either as an ‘‘ odd lot’”’ 
or under Workmen’s Compensation Act, 1925 
(c. 84), 8. 9 (4). The workman appealed :— 
Held: there was evidence to support the 
finding & no misdirection.—BARNES  v. 
LONDON & NortTH EASTERN Ty. Co. (1929), 
22 B. W. C. C. 205, C. A. 


aie s--Refd. Earl v. Thomas W. Ward, Ltd. (1930), 


BL. TT. U4 5 ee v. Watson (H. J, & B.A. ) (1930), 
~W. C.C. 151. 


Se eee ae Hamilton vv. 
Shelton Iron, Stecl & Coal Co., Leigh v. 
Same, Timinis v. Same (1926), 136 L. T. 427; 
Lewis v. Guest, Keen & Nettlefolds, Watkins 
v. Same, Tucker v. Same, Ingram v. Crawshay 
(1927), 96 L. J. K. B. 664; Rhodes v. Digby 
Colliery Co., [1927] 1 K. B. 15 eae nce 
Bevan v. Nixon’s Navigation Co. “tone 139 
L. T. 647. Consd. Gladstone Spinning Co. 
v. Nangle (1928), 98 L. J. K. B. 161; ne 
ve. L. & N. EL Ry. Co. (1929), 22 B. W.C.C 

205% Evans v. Ebbw Vale Stecl, Iron & 
Coal Co., Ltd. (1920), 22 B. W. C. C. 274. 
Apid. Wemyss Coal Co., Ltd. v. Walker 
(1929), 22 B. W. C. C. 866. Consd. Earl v. 
Thomas W. Ward, Ltd. (1930), 1438 L. T. 
745. Distd. White v. London & North- 
Eastern Ry. Co., [1931] A. C. 52. Dbtd. 
Williams +v. Watson (H. J. & S. A.), 
(1930), B. W. C. C. 151. Refd. Cushion r. 
Tredegar Iron & Coal Co. (1927), 20 B. W. 
>: C, 454; Tannoch v. Brownieside Coal Co., 
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8288a. Application to industrial disease. | 


3289a. 


sons :— Consd. 
(1929), 22 B. W. Cc. C. 637: 
Rorae’ & Engineering Co. (1930), 909 L. J° K. B. 261. 


Charlton vr. Union "Castle Line, Ltd. (19 
rae vw. Englefield Collicries, Ltd. (1929), 22 B. W, 


8290. Add. Annotation :—Consd. Birch Bros., Ltd. . 


ENGLISH AND Emprre Digest SUPPLEMENT. 


[1929] A. C. 642 ; Statham v. Oxcroft Colliery 
Co. (1929), 22 B. "Ww. C. C. 3380; The Croxteth 
Hall, The Celtic, [1930] P. 197 ; Mothersdale 
v. Cleveland Bridge & Engineering Co. (19380), 
99 L. J. K. B. 261; Birch Bros., Ltd. v. 
Brown, [1931] A. C. 605. 


3286. Add. Annotation :—Refd. Bevan v. Nixon’s 


Navigation Co. (1928), 189 L. T. 647. 


3287. Add. Annotations :—Refd. Bevan v. Nixon’s 


Navigation Co. (1928), 189 L. T. 647; 
Hughes v. Pwll-Heli Granite Co. (1929), 29 
B. W. C. C. 637. 





Applit., 

who was a miner employed by the resps., was 
disabled by miners’ nystagmus & was paid 
compensation, but ultimately the medical 
referee certified under 1925 Act, sect. 19 (3), 
that applt. had recovered & was fit for 
ordinary work. On an application by resps. 
to end the compensation the medical referee 
informed the arbitrator that he did not intend 
to certify that applt. had completely re- 
covered in the sense that he was not more 
susceptible to the disease than before the 
attack :—Held: sect. 9 (4) of the Act applies 
not merely to physical incapacity for work 
but also to cases of industrial ‘disease, &, as 
complete recovery had not been established, 
the arbitrator was not entitled to end the 
compensation as from the date of the certifi- 
cate, & applt. must be permitted to go to 
proof of his averments in opposition to resps.’ 
claim to have the compensation ended.— 
CONNOR v. CADZOW COAL Co., LTD. (1931), 48 
T. L. R. 10; 75 Sol. Jo. 763, H. L. 


Unable to find former employment.) 
——A miner who had lost the sight of 

right eye in an accident recovered sufficiently 
to be fit to resume his old work. Although 
he had taken all reasonable steps to obtain 
work as a miner or quarryman, he 
failed to obtaim any. The sheriff-substitute: 
found that the workman's failure to obtain 
employment was mainly a consequence of 
the injury & treated his incapacity as total 
under sect. 9 (4). On appeal to the First 
Division of the Ct. of Session the decision 
of the sheriff-substitute was reversed on the 
ground that sect. 9 (4) did not apply to a 
case where the workman had recovered 
sufficiently to be fit for his former employ- 
ment. ‘The workman appealed to the House 
of Lords :—Held: the words ‘‘ employment 
of a certain kind,” in sect. 9 (4) are applicable 


_ although the employment which the workman 
is fit for & is attempting to obtain is 


his pre-accident employment.—TANNOCH v. 
BROWNIESIDE COAL Co., [1929] A. C. 642 ; 
98 L. J. P. C. 156 ; 411. 7. 599; 45 T. L. R. 
ee 73 Sol. Jo. 499; 22 B. W. C. C. 383, 


Hughes v. Pwl-Heli Granite Co. 
Mothersdale,v. Cleveland 


Birch Lros., Ltd. v. Brown, een 2 K. i 255; 


30), 143 L. T. 66; 


v. Brown, [1931] A. C. 605. 


3290a. ———.]—In May, 1923, a miner suffered a 


permanent -injury by accident to his left 
foot & was paid compensation. In May, 
1924, he was given by his employers light 
employment as a signalman, together with 
compensation for partial incapacity, & he 


3291b. One 
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continued to do the work satisfactorily until | 83295a, —— 


the general stoppage in 1926. His services 
were then dispensed with, & he was unable 
to obtain employment elsewhere. At the 
hearing it was proved that the workman 
could not do work which involved activity 
of the feet. The sheriff-substitute found 
that the workman was fit only for a special 
& limited class of work which he would have 
no chance of obtaining in the competitive 
labour market, & awarded him compensation 
for total incapacity. On appeal this decision 
was affirmed by the First Division of the Ct. 
of Session. The employers again appealed : 
—Held: there was ample evidence to support 
the finding of the arbitrator.--WeEmyss 
CoaL Co., LTD. v. WALKER (1929), 22 B. W. 
C. C. 366, H. L. 


Annotation :-—Refd. Smith v«. Union Castle Steamship Co. 
1931), 24 B. W. C. C. 72. 


3291a. Charitable employment given by employer.}] 


~——An hotel employee was in 1922 injured by 
an accident which converted him for all 
practical purposes into a one-armed man. 
He received compensation until 1926, when, 
as a result of an arbn., the county ct. judge 
made an order tht the employers were liable 
to pay him compensation. & that he was at 
liberty to apply tw the ct. ‘‘ should he at any 
time be so advised.” No other award was 
made, as the employers undertook to find 
him employment at 30s. a week. The em- 
ployment found for him was to stand in the 
street holding a sign advertising the hotel. 
In 1930 he was dismissed for pilfering & 
applied to the ct. for compensation by way 
of review. The county ct. judge made an 
award in his favour on the basis «i tutal 
incapacity. The employers appealed - - - 


| 


Held: (1) the award of the county ct. judge | 


must have been made on findings that the 
workman was totally incapacitated & that 
the employment found for him by his em- 
ployers was only a charitable employment, 
& there was evidence to support these 
findings; (2) the workman, being found to 
be in the category of ‘‘ odd lot ”’ labour, the 
fact that he had been dismissed for tnis- 
conduct was irrelevant in coming to a decision 
as to whether or not there was incapacity for 
work. Appeal dismissed..—JENSEN v. JONES 
(R. E.), Lrp. (1930), 23 B. W. C. C. ols, 
C, A. 


hand becoming useless.}—As a 
result of an accident a workman lost the 


i 
{ 


| 





—— 





| 8295b, ---—~- 





| 


third finger of his left hand, the second & | 
fourth fingers were shrunken, & the thumb | 
& first finger became weak, thus making the | 
hand practically useless. The county ct. 

judge found that the workman was an “' odd 
lot,” & also that be should be treated as | 


totally incapacitated under 1925 Act, s. 9 (4). | 


The employers appealed :—Held: there was | 
evidence to support the findings, & no mis- 


direction. Appeal dismissed. ~- EVANS 2. 
C. C. 364, C. A. 





-}—In 1911, a workman lost his 
right arm as a result of an accident. From 
1913 te 1922 his employers engaged him on 
light work. In 1922 it was agreed that he 
should in the future be paid 7s. 6d. a week 
compensation in respect of the estimated 
difference between what he could earn at 
Jight work & what he would have been earn- 
ing if he had not been injured. After 1924 
he was given the work of record-keeping. On 
Dec. 24, 1927, he was discharged, the works 
being closed on account of trade difficulties. 
On Jan. 0, 1028, after sixteen days, he was 
re-enzaged on light work on the terms of 
the 1922 agreement. The workman reccived 
unemployment benefit for the period he was 
unemployed & also the weekly compensa- 
tion of 7s. 6d., & did not try to obtain other 
employment. On May 13, 1928, he filed an 
application for arbitration, claiming an 
increase of compensation during the period 
he was unemployed on the basis of total 
incapacity. It was agreed that the amount 
recoverable in these proceedings, if successful, 
was 65s., being two suns of 358. a week less 
the two payments of 7s. 6d. The arbitra- 
tion was begun in Aug. 1928, & continued 
in Oct. In his evidence the workman aaid 
that. he was ‘a storekeeper plus messenger,”’ 
& that he could act) os a watchman-yate- 
keeper, At the bearing in Oct. the county 
ct. Judge intimated that, he was prepared ‘to 
accept the argument pul forward on behalf 
of the workman that) he was an ‘* odd lot,” 
but again adjourned the case to Feb, 1929, 
for further consideration. In Feb., after 
hearing further argument, the county ct. 
judge found that the workman was partially 
incapacitated, that there were classes of 
employment in which he could earn bis 
pre-accident wages, & that 7s. 6d. was 
sufficient compensation during the two weeks 
in question. The workman appealed : 
Held: the findings of the county ct. judge 
amounted to a findin:: of fact that the work- 
man was not an ‘ odd lot,” & there was 
evidence to support such a finding & no mis- 
direction..--EVANS ov. EBpuw Vane Stree, 
Inon & Coat Co., devo. (1929), 22 B. W. 
C. C. 274, C. A. 

weg fe A partially incapacitated 
workman in receipt of reduced compensation 
was unable to obtain work & claimed com- 
pensation on the basis of total incapacity on 
the ground that the injury was responsible 
for the fact that he was now only fit for light 
work, which was in fact unobtainable. The 
county ct. judge foand that the workman 
was neither an “odd lot” nor within 1025 
Act, 8. 9 (4), but fit for light work. He algo 
found that his failure to obtain employment 
was due to industrial conditions & not to his 
physical disability, & that the employers 
were right in reducing the compensation. 
The workman appealed :—~ Held: the find- 
ings of the county ct. judge were the exact 
findings in the case of Cardiff Corpn. v. Hall, 


Taomas W. Warp, Lrp. (1930), 23 B. W. | 
| 


No. 3284, which was approved in Bevan v. 
Nizon’s Navigation Co., Lld., No. 3243b, 
& there was no misdirection. Appeal dis- 
missed.—-WILLIAMS uv. Watson (II. J. & 
S$. A.) (1930), 23 B. W.C. C. 151, C. A. 


$298a. ———.}—A wood-working machinist cut his 
hand on a circular saw. He was paid full 
compensation for over two months, but when 


Annotation :-—Consd. Earl v. Thomas W. Ward, Ltd. (1930), 
23 BL W.C. C. 229. 

8292. Add. Annotation :—Refd. Earl v. Thomas 
W. Ward (1930), 143 L. T. 745. 

3205. Add. Annotation :—Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
96 L. J. K. B. 664. 
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8299a. 


8800a. —-— 


Cases .2298a—8315a. ENcLis anp Emrimx Dicrst SUPPLEMENT. 


the cut had healed the compensation was 
stopped & he applied for continuance of the 
compensation. After filing the application 
he gbtained a job with fresh employers & 
cut himself again. At the hearing, at which 
it was alleged that the workman was suffering 
from traumatic neurasthenia, the county ct. 
judge found that he was able to do light 
work on the ground in the open air, but 
away from machinery, if such work could be 
found, but that he was quite unfit to go back 
to his old job. On the ground that there 
was no evidence that there was any light 
work available of that particular limited 
kind, the judge awarded bim continuance of 
compensation at the full rate from the date 
when it had been stopped. The employers 
appealed :--Held: there was no evidence to 
justify an award for payment of compensa- 
tion at the full rate. Appeal allowed. Case 
remitted.—ATKINS v. SPRECKLEY (CHARLES) 
& Co., Lrp. (1931), 24 B. W. C. ©, 59, C. A. 





——-—— -——.}—A workman met with 
an accident arising out of & in the course of 
his employment which resulted in the loss 


of his right arm. He received full com- ; 


pensation based on total incapacity for some 
time, when it was reduced. Owing to failure 
to obtain work he again claimed full com- 
pensation. Arbn. proceedings having taken 
: pce the county ct. judge made an award 

ased on partial incapacit:, holding that the 
failure to obtain work was not ‘‘ wholly or 
mainly ’’ due to the injury, but to the state 
of the labour market :—Held: there was 
material upon which the county ct. judge 
could base his decision. The workman 
having failed to prove that his failure to 
obtain work was a consequence, wholly or 
mainly, of the injury, & there being no mis- 
direction, the appeal failed.—MoTHERSDALE 
v. CLEVELAND BRIDGE & IENGINEERING Co. 
(1930), 99 L. J. K. B. 261; 142 L. T. 541; 
23 B. W. C. C. 47, C. A. : 


.J~—A workman, in Dec. 1924, 
lost his left eye in an accident, & received 
compensation until he was re-employed at 
full wages atl his old work in Mar. 1925. 
In Aug. 1925, he was discharged owing to 
slackness of trade & received unemployment 
benctit for a year. He was unable to give 
any clear evidence of what be had done subse- 
quently, but from Oct. 1928, to June, 1929, 
he was employed by the guardians. From 





~ 


The employers a ‘pean on the ground that 
there was no evidence of either partial or 
total incapacity & no evidence to bring 
the case within sect. 9 (4) :—Held: there was 
misdirection & no evidence to support a 
finding of incapacity due to the injury.— 
HvuGHES v. PwWLu-HELI GRANTTE Co., Urn. 
(1929), 22 B. W. C. C. 637, C. A. 


8301a. Ability to do work in ordinary course of 


employer’s business.]—-On Jan. 5, 1923, the 
workman, who was at the time of this appeal 
fifty-nine years old, while working as a 
general labourer, was injured by an accident 
arising out of & in the course of his employ- 
ment by resps. His left foot & leg thickened 
& swelled, & ever since he has walked with a 
limp with the aid of sticks, & been unable 
to do any work involving standing up. In 
Jan. 1924, an award was made in his favour 
for full compensation on the ground that his 
injuries left his labour as an “ odd lot,’’ but 
on resp.’s undertaking to give him some work 
suitable to his impaired powers & to pay him 
@ wage equal to bis pre-accident earnings, the 
only award made was a declaration of 
liability. He was given the work of cleaning 
valves to do, for which he could sit at a 
bench, & he continued so to work till Nov. 
1929, when, owing to slackness of trade, he, 
with many other able-bodied & injured men, 
was discharged. Since that time he had been 
unable to obtain any work, employers having 
told him they were slack & had nothing to 
suit him. Applts. having refused to pay him 
compensation, he filed a request for arbn. 
& the county ct. judge awarded him full com- 
pensation on the basis of total incapacity on 
the ground that he was the class of man for 
whom employers were called upon to find 
special jobs of light work, & that conse- 
quently his labour was an “ odd lot’’ :— 
Held: the workman being able to do, & 
having done, the job for six years, of cleaning 
valves, a job necessary to be done in the 
ordinary course of business of his employers, 
his labour was not an ‘ odd lot,’’ that was 
to say, he was not only able to do certain 
very special jobs depending on finding a 
very special employer who either from com- 
passion or because he had a special job was 
able to give him employment, therefore he 
was not totally incapacitated.—BARL v. 
THOMAS W. WARD, Lrp. (1930), 143 L. T. 
745; 23 B. W.C. C. 229, C. A. 


June, 1929, he was again in receipt of un- | 3802. Add. Annotation :—Refd. Bevan v. Nixon’s 
employment ae eae ities for Navigation Co. (1928), 139 L. T. 647. 
compensation in Aug. 1929. Evidence was Sek ‘ 

given that he had applied three or four times | 9808. Af « nnoiation «—Coned. Birch Bros., Ltd. 
to his old employers for work, but unsuccess- arrows ot : 


applications for work to two other firms. 
The employers alleged that the only reason 
why they had been unable to re-employ him 
was because he had always applied far work 
at times when there was no work to be had, 
but that there had been work available for 
him in the past, & there was work available 
for him at the date of the hearing. There 
was no evidence that the refusal of work by 
the other two firms was due to the fact that 
he had lost an eye. The judge found that 
the workman had failed to obtain employ- 
ment wholly or mainly in consequence of his 
injury, & made an award in his favour under 
sect. 9 (4) on the basis of total incapacity. 
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« fully, & that he had been unsuccessful in his | 3805. Add. Annotations :—Consd. Lewis v. Guest, 


Keen & Nettlefolds, Watkins v. Same, Tucker 
v,Same, Ingram v. sg ner a = (1927), 96 
L. J. K. B. 664 ; Barnes v. L. & N. EB. Ry. Co. 
(1929), 22 B. W. C. C. 205; Evans v. Ebbw 
Vale Steel, Iron & Coal Co. (1929), 22 B. W. 
C. C. 274. Refd. Cushion v. Tredegar Iron 
& Coal Co. (1927), 20 B. W. C. C. 454. 


3315a. ——.]—-A workman was employed as a 


seaman on a fishing-boat at £3 a week. On 
Feb. 11, 1926, his finger was cut by a rope, 
& he was paid compensation until July 2, 
when he was certified fit for light work. He 
then obtained a situation on a trawler, until 
Sept., payment being on a profit-sharing 
basis, & his share of the profits being £21. 
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He next worked on another trawler until 
Feb. 1927, payment: being on the same basis, 
but there were ‘no profits. On Nov. 5, 1926. 
he filed a request for arbn. claiming half the 
difference between his pre-accident wages 
& what he was able to earn on the trawlers 
on the profit-sharing basis. The county ct. 
judge assessed his weekly earning capacity 
since July 2, 1926, at £2 6s., & awarded him 
7s. 6d. a week compensation :—Held : 
(1) there was no evidence that the workman 
suffered any loss of earnings by reason of his 
injury, & no evidence to support the award ; 
(2) the workman had not discharged the onus 
of showing a reasonable probability that 
incapacity would ensue in the future, & 
was not entitled to a declaration of liability. 
—McLEop v. BLACK (1927), 20 B. W. C. OC. 
* 530, C. A. 


3825. Add. Annotation :—As to (1) Consd. Gardner 
v. Vickers (1928), 44 T. L. R. 563. 

33829. Add. Annotations :—Aa to (1) Refd. White v. 
London & North-Eastern Ry. Co. (1929), 142 
L. T.435. Generally, Refd. Gardner v. Vickers 
(1928), 44 T. L. R. 563. 

8341. Add. Citations .—[1927] A. C. 126; 96 
L. J. K. B. 284; 186 L. T. 258; 19 B. W. 
Cc. CO. 416. 

Add Annotation :—-Refd. Curran v. 
1928] 2 K. B. 469. 

3354. Add. Annotation :—As to (1) Refd. Nugent 

- Londonderry Collieries (1929), 141 1.. T. 
9. 

3355. Add. Annotations:—Consd.Welsh Navigation 
Steam Coal Co. v. Evans, [1927] A. (. 834; 
Nugent v. Londonderry Collieries {}429), 
141 L. T. 619. 

3357. Add. Annotations :—Consd. Campbell v. Furt- 
land Colliery Co. (1926), 19 B. W. C. C. 604 , 
Shotts Iron Co. v. Curran, [1929] A. C. 409. 


3359a. -)—Where a workman who had 
been killed by an accident arising out of & 
in the course of his employment left his 
- mother & several brothers & sisters under the 
age of fifteen partially dependent on his 
earnings :—Held: the brothers & sisters 
were entitled to the children’s allowance.- -- 
Suyorrs IRON Co. v. CURRAN, [1929] A. C. 
409; 98 L. J. P. C. 73; 141 L. T. 65; 45 
T. L. R. 251; 22 B. W.C.C. 1, H. LL. 
8859b. ——— Brother under fifteen.]—-SHorts 
IRow Co. v. CURKAN, No. 335¥a, ante. 
8859c. How calculated—Period of calculation --. 
Posthumous child.]—A workman having been 
killed by accident arising out of his employ- 
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ment, his widow claimed compensation for 
herself & her posthumous child born* some 
ten wecks after the workman’s death. The 
employers paid a sum of money into ct. in 
respect of the child’s allowance based on 
15 per cent. of £2 a week for 780 weeks 
or fifteen years:—Held: the child was 
entitled to a sum calculated by ta 15 
per cent. of £2 a week over a period from 
the death of the workman to the date when 
the child in fact would attain the age of 
fifteen, which, in this case, was some ten 
weeks more than fifteen years.—ATHEY v. 
PickeRimas, Ltp. (1926), 968 L. J. K. B. 
250; 186 L. T. 5853; sub nom. Re ATHEY, 
PickrRINGS, LTp.’8 APPLICATION, 20 B. W. 
C.C. 215, C. A. 


3359d. ---.- Amount of lump sum.]---A workman 
died as the result of an accident, having 
previously received from his employers 
£65 5s. bd. in weekly payments as compensga- 
tion. On his death his employers paid into 
ct. £534 14s. Td., made up of £2384 148. 7d., 
i.c., £300 less £065 5s. hd., for the lump sum 
payable to the widow, & £300 for children’s 
allowance. The total amount to which the 
children would have been entitled, if not 
limited in any way. was calculated to be 
LOL7 Lds. The county ct. judge decided that 
the amount paid in was reasonable &, at 
the request of the widew, made an order for 
payment out of part of the amount. :-—-Held : 
(1) the amount paid into et. ny the employers 
was insufficient, & the dependants were 
entitled to the frll £600, since if the lump sum 
calculated under Workmen's Cotapensation 
Act, 1025 (c. 84), 8. 8 (2), was reduced below 
£300, then, if the figures weerranted it, the 
children’s allowance under sect. 8 (3) might 
exceed £300, provided that, the Jump sum & 
the children’s allowance together did not 
exceed £600; (2) the widow was not deprived 
of her right of appeal by having accepted 
payment of part of the amount paid in, 
because, although she might have approbated 
the order on her own behalf, she had repro- 
bated it in the interests of her children. 
(3) Semble: a request for arbn., & not an 
appeal, was the proper procedure for the 
widow.---MATLCOLM tt. Bannen, WALKER & 
Co., Lrp. (1927), 137 1. T. 4703; 20 B. W. 
©. C. 516, ©. A. 


3359e. ---— One child over fifteen partlally de- 
pendent.!--A workman died as a result of 
an accident leaving a widow & two children 
under fifteen all wholly dependent, & also 


Re ee 6 





eee es en en ee same RE ee AOE 6 ORY Aen ad Nee ey “ 


were vot dependent on decensed.--- 
KR DMONDSTONE vb. CIRMEAVERS (10260), 20 


3339 i. From what sum deducted—— | PART XIV. saad 13, 5UB-SEOT. 1.— W.A. TL. Te #? - AUS, 
Not 1 NL, \-~~ ° . : . . 
anchiin Conenecio hee lees, enacts 3349 fi. ---—_-~—...]-——Applts., being | Vi, ~- -- Incapacity of ure Cura ny 
that weekly payments of compensation | tbe father, mother, brothers, & sixtern | Sather oe ee ser cs bac jJ— 
made to the workman before his death {| of deceased, claimed conmpensation | A workinan who was ed by ap 


{ 
i 
shall be deducted from the lump sum, | 
but not frorn the children’s allowance : 
—~-Held: such ae fell to be | 
deducted from the lump sum prior to | 
its aggregation with the children’s 
allowance, & not from the aggregate | 
of the lump sum & the allowance; &, 
accordingly, such portion of the chil- | 
dren’s allowance, calculated according | 
rules, as was neceasary to raise | 
the ‘egate to the maximum of 
£600, Oi to be added to the Jump sum 
after deduction from the latter of any 
payments made to the workman.— | 
ARRELL ©. MURBDOSTOUN COLLIERY | 
Co., [1931) & C. 143: 23 B. W. C. C. 


member. 


under Workers’ Compcusation 
19)2~-1924, on the ground that they 
were partially dependent on ceccased. 
Appite.& deceased had resided together, 
& deceased, who was an Infant, bad 
been in receipt of a wage of 128. 6d. per | 
week at the tine of his death, which, | 
or most of which, he was in the habit 
of contributing towards the expenses | 
of the household of which he was a . 
{be magistrate forind that |; 
the cost of the keep of deceaxed came 
to more than the amount which he paid 
into the family & that apps 
dependent on him :—Hedd ;: the m 
trate waa entitled to find that appite. 
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Act, | Secldent arisiug out of his cuplov- 
ry j nent, left his mother & sistor partially 
; depoudent upon bis earnings. His 
| father, a wage-earner & not dependent, 
| was totally ineapacitated by the news 
of his son’s death. The artltrator 
1} took the loss of the father's carning 
‘ into consideration jn assessing the 
i lump sum payable to the dependanta., 
The employers appealed :--deld: the 
lose oof the father’s wage-carniag 
capacity was irrelevant to the aasces- 
ment of the componsation.—Swan v, 
COLYTNESa LRON » LTD. (102%), 21 
B. W. C. C. 667.—-SCOT 


0. Ftevad., 19 B. W.C. 0, 461. 


{ 

‘ 

{ 

{ 

Bp | 
were not | 
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one daughter over fifteen partially dependent. had since 1921 become terminable at a day’. 

Fhe county ct. judge held the presence of notice, & it was the practice of the employe 

the daughter over fifteen, & only partially to put up notices from time to time announc 
dependent, required him to calculate the ing that the- particular mill in which thi 
children’s allowance on the basis of partial workman: was engaged would cease work or 
dependency :—Held: the children’s allow- the following week. Whenever he was thu: 
ance must be calculated on the basis of their thrown out of work the workman attemptec 
being wholly dependent, & the existence of to get other work, but always failed & hac 
another member of the family over fifteen, to draw unemployment benefit. He would 
who happened to be only partially dependent, if the mill happened to have reopened, appl: 

did not affect the calculation.—GREEN v. at the works on the chance of being taken or 
PREMIER GLYNRHONWY SLATE Co., Ltp., - again. Liability for the accident was ad 
[1928] 1 K. B. 661; 097 L. J. K. B. 32; 138 mitted by the employer, but a dispute aros: 

L. T. 00; 20 B. W. C. C. 563, 0. A. as to the erounl ue ayereee Libera 
8364. Add. Annotation :—Consd. Lewis v. est carp ee Ob wit te Fave OF COMPENSAtOr 
Keen & Nettlefolds, Watkins v. eae should be calculated. The county ct. judg 
Tucker v. Same, Ingram v. Crawshay (1927), eS that the total earnings during the fifty 

96 L. J. K. B. 664. wo weeks should be divided by twenty 

: . three, representing the number of weeks o. 

3866. Add. Annotations :—-Consd. Lewis Vv. Guest, employment. There was no evidence befor. 
Keen & Nettlefolds, Watkins v. Same, the judge that the irregular cessation o. 
Tucker v. Same, Ingram v. Crnawshay (I 927), work was a normal incident of the workman’: 

96 L. J. K. B. 664. Refd. Bevan v. Nixon’s employment beyond the statement of th: 
Navigation Co. (1928). 139 L. 'T. 647 ; Barber, workman that employment had been irregula: 
Walker & Co. v. Flint (1928), 98 L. J. K. B. since 1921. The employer appealed :— 

we Held: the county ct. judge had not com 
3371a. ———,|—STEVENS v. BIRMINGIIAM puted the workman’s average weekly earning. 
2ORPN., No. 3269b, ante. in the manner best calculated to give th 





rate per week at which the workman wa. 
being remunerated. Appeal allowed. Cas 
remitted for reconsideration on the basis o 
1925 Act, s. 10 (i), & the proviso thereto.— 


8373. Add. Annotations :-—Consd. Hamilton vv. 
Shelton Iron, Steel & Coal Co., Leigh v. 

i ae v. Same (1926), 06 L. J. K. B. | 

295 ; wis v. Guest, Keen & Nettlefolds, aa idee ee CaM 
Watkins v. Same, Tucker «. Same, Ingram | enna oe aber ay aie aia, Lrp 

v. Crawshay (1927), 96 L. J. K.B.664. Retd.; (1% oe Aer as Al gar ee 
Bevan v. Nixon’s Navigation Uo. (1928), 139 | "notation « Oo. gt ees Onis Ee )p eae: 


L. T. 647. 

| ee ee ee” 8377c. .|—At the hearing of an arbn. a 

3375. eg ed Ve ese oR he a ch Bros., Titd. which the county ct. judge found partia 
; pent incapacity only, a dispute arose as to th 

3377a. Accident occurring before operative date average weekly earnings of the workman, ¢ 
of 1923 Act—Compensation to be calculated stevedore. The workman claimed that they 

by reference to 1906 Act. }---A workman earn- amounted to £5 10s., but the employer con 

ing £1 188. 6d. a weck was injured by an tended that they were £3 10s., being the 
accident on: July 10, 1923. Liability was actual weekly amount paid by them to the 
admitted & compensation paid. The 1923 workman while in their employment. The 

Act did not come into operation until Jan. 1, county ct. judge, without considering, the 
1924. In Sept. 1924, he resumed work at provisions of 1925 Act, s. 10, in calculating 
lighter employment, but was in receipt of the average weekly earnings, took the figure 
higher wages. In Dec. 1928, he was dis- of £5 10s. for the purpose of assessing the 
charged. In June, 1929, he filed an rag ones amount of compensation. The employe. 

tion for arbn. The county ct. judge found appealed :—Held: average weekly earnings 
that he was still partially incapacitated & must be calculated in accordance with 192€ 
made an award for a weekly payment of Act, 5s. 10. Appeal allowed. Case remittec 











ee 


£1. The employers appealed :—Held: the for reconsideration of compensation on the 
accident having occurred before Jan. 1, 1924, basis of both sects. 9 & 10.—FENTON v 
compensation for partial incapacity should CHARLTON (J. E.), L7p. (1931), 24 B. W. C. C. 
have been awarded in accordance with the 176, C. A. 

1906 Act, & the judge, in making the award | gggs5. 4dd. Annotation :—Refd. Broughton v 
he did, must have applied the principles of BAG Ou. & North-Eastern Ry. Co., [1930] ° 


the later Acts.-—WILLIAMS v. SNGLEFIELD | kK. B. 578 
: EI ) 4. Py O29 22 e ye e ‘es : : : ° e 
532, C. An inp. (1929), me We Oe 3889. Add. Annotation :—Refd. Stevens v. Bir- 


ingham Corpn. (1929), 22 B. W. C. C. 311. 
8377b. Duty of court to apply 1925 Act, sect. 10.}— ass ee 
A orkinan was Anjured on. Feb. 6, Mu 3390. Add. Annotation :-—Refd. Colquitt y. Unitec 








Out of the fifty-two weeks prior to that date Steel Co. (1928), 21 B. W. C. C. 409. 

he had been in work for twenty-three weeks | 3390a. -}—A_miner, in 1913, sustained — 
& out of work for twenty-nine. He had been fracture of his right leg & was wholly in- 
employed by the same employer since 1914, capacitated, for which he received full com- 
but owing to bad trade his contract of service | pensation at 35s. a week. The employer: 





PART XIV. SECT. 18, SUB-SECT. 2. | PART XIV. SECT. 13, SUB-SECT. 2.— | madethe workman’s position matoriall. 
—-A, C. (a). roe ae ne had peck under the oic 
sd. Application of Workmen's Com- 3374 i. ——— Offer of suitable work— | contract, tne arbitrator was n0 
ponantion Act, R. S. S., 1920, 8. 15.)— | As non-union Bt ll —Held: as the | entitled to Sy hes Senos 
ORTON t. T'ANGMAN RURAL TELE- | employers had not discharged the onus | M‘DoNALD on alae coe 
PHONE Co., Lrp., [1930] 2 W. W.R.168; | of poviee that acceptance of the con- | CO., LTD., [1927] 8. C. : - 
4D.L.1R.78; 248. L. R. 371.—CAN. dition in their offer would not have 
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suber quently claimed to reduce the com- 
ara lon to 3s. 5d. a week, on the ground 
hat he was then capable of earning wages 
as a clerk, storekeeper, or lampman. The 
workman filed an application for arbn. 
claiming the continuance of compensation 
for total incapacity. The judge referred 
certain questions to the medical referee who, 
in his replies, stated that the workman 
suffered pain in his right leg which would 
prevent him standing eight hours as a store- 
keeper or Jampman; but which would not 
prevent him doing the full work of a clerk. 
The judge examined letters written by the 
workman & found that he was sufficiently 
well educated to earn 30s. a week as a clerk 
&, on the answers given by the medical 
referee, made an award for 7s. 8d. a week 
with costs. The workman appealed :—Held : 
there was evidence to support the finding of 
fact & no misdirection.—YEOMAN v. GREAT 
WESTERN COLLIERY Co., Lrp. (1929), 22 
B. W. C, C. 547, C. A. 


3892a. ——— Lack of accommodation for work- 
man’s family.]|—-A workman employed by a 
railway co. as a ‘oreman ganger, living in a 
village in Lincolnshire with his wife, whose 
lungs were delicate, & his four children, was 
partially incapacitated as the result of an 
injury from an accident arising out of & in 
the course of his employment. His average 
weekly earnings before the accident amounted 
to £3 1s. lld. The co. offered him, first at B. 
& then at S., work which he was capable of 
doing & in which he could earn £2 6s. 9d. a 
week; & they made him weekly payments 
of 7s. 7d. The workman refused the eruploy- 
ment offered as not being ‘‘ suitabie '' on ¢he 
grounds that, as he alleged: (a) in neitSer 
of the places mentioned could he find accom- 
modation for his family, & (b) that his wife's 
health would suffer if she had to live in cither 
of them; & he applied to the county ct. for 
an award of compensation :-—Held: the 
lack of accommodation for the family of the 
workman & the possible or probable injury 
to his wife’s health were irrelevant to the 
question whether available employment was 
‘* suitable.”’—BrROUGHTON v. LONDON & 
NortTH-RASTERN Ry. Co., [1930] 1 K. B. 
578; 99 L. J. K. B. 238; 142 L. T. 475; 46 
T. L. R. 202; 74 Sol. Jo. 138; 23 B. W.C.C. 
17, C. A. 

3892b. ——— Injury to wife’s health.]-—-BRovUuGH- 
TON v. LONDON & NORTH-EASTERN Ky. Co., 
No. 3392a, ante. 


3396. Add. Annotation :—Refd. Yates v. Hems- 
worth Rural District Council (1929), 22 
B. W. C. C. 649. 

3399. Add. Annotations :—Retd. Re Transferred 
Civil Servants (Ireland) Compensation, (1929] 
A. C. 243; Yates v. Hemsworth Rural 
District Council (1929), 22 B. W. C. C. 649; 
Nixon v. A.-G., [1931] A. C. 184. 

3401a. ——— Must be paid in respect of incapacity. ] 

—By Local Government & other Officers’ 


a Ne Se 


a ne 


aad 
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PART XIV. mae ed SUB-SECT. 3.— 
e a e 


i 
3415 1. Whether incidental advantages | 
included— Value of tuttion to appren- 





}--An apprentice, net in receipt of 
aby wages, was totally incapacitated 
as a result of an accident arising out 
of & in the course of his employment : 
—Held: the value of the tuition he re- 
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3423b. Payments 





ceived could not.be taken tnto account 
toy the purpose of awarding compensa- 
tion.— Davis v. DELAHUNT, J1930) 1. RR. 
262: 23 B. W.C. CU. 668.~-IR. 

sa. Ammon he ia actually earning. )-— 
Held: as the workman war employed 
& there was no other employment 
open to him at which he cou 
her wages, the proper figure to take 


Superannuation Act, 1922 (c. 59), s. 6 (8), 
where a servant of a local authority adopting 
the Act has attained the age of sixty-five, he 
shall cease to hold his employment, provided 
that the local authority may, with the consent 
of the servant, by resolution extend the 
period of employment for one year or any 
less period & so from time to time as they 
may deem expedient. A dustman, aged 
sixty-seven, employed by a local authority 
which had adopted the above Act was 
injured & became entitled to be paid com- 
pensation. He was paid full compensation 
for a short. time & then given a small weekly 
pension. The worktmnan claimed compensa- 
tion on the basis of total] incapacity. ‘There 
was no evidence as to whether the employ- 
ment of the workman had been extended by 
resolution, or as to whether the pension was 
paid in respect of the incapacity. The 
county ct. judge found partial incapacity & 
held that the pension was being paid by the 
employers in respect of such incapacity. Tle, 
therefore, made an award of compensation 
for partial incapacity, reducing the weekly 
payment by the aniwunt of the weekly 
pension. The workman appealed :—Held: 
there were insutlicient) materials before the 
county ct. judge to enabic him to come to a 
proper decision as to whether the pension 
was in respect of incapacity or not. Appeal 
allowed. Case remitted for rehearing.— 
Yates ve. Hemsworrnk RuRAL Distrior 
CoUNCIL (1920), 22 1. W. Cc. CL. 6489, Co. A. 
3420. Add. Aroolation :- Distd. McGee v. Muir 
Wm. & Co. (1929), 140 1. T. 546, 
34238a. Payments received under part-time agency 
agreement.|--A workuian was employed as o 
fitter by a firm of engineers, & at the same 
time was acting under an agreement with a 
benefit society as their part-time agent. 
Under this agreement he agreed to obey the 
orders of the socicty & perform all his duties 
in accordance with official instructions. 
Ile was to be paid a weekly salary calculated 
on a percentage basis. The workman suffered 
an accident in the course of his employment 
as a fitter. The county ct. judge, in order 
to compute his averege weekly carnings, 
added together the weekly payments received 
efrom both sources. The employers appealed 
on the ground that the relationship between 
the society & the workman was that of 
principal & agent, & not master & servant, 
& that his payments under the agreement 
should not; be taken into account :-—Held: 
the judge had rightly construed the agreement 
as establishing the relationship o. master & 
servant between the society & the workman, 
—RoOBEKTA v. GARDNER (WILLIAM) & SONB 
(1928), 21 B. W. C. C. 164, C. A, 


s 


Annotation. :---Refd. Habbe v. Ltvyal Arscnnl Co-opcrative 
4 ( ‘ 


10 


out of public funds---Com- 
pensation for loss of wages—-Workman sitting 
on Court of Referees.}--The earnings which 
are to be taken as the basts of the compensa- 


Society (1930), 144 L. T. 





+ eee ees nn oo 


, in assessing compensation waa the 
! amount be was actually earning.—- 
i Dykes v. Barn, 11920) 5S. C. (Ct. of 
; Seny.) 555,.--8COT. 

| sb. Profit sharing by fisherman-- 
| Dicemed to earn wages at $780 a year—— 





2 ee RENIN en a 


Amount flced conclusively.}-—MARITIMYS 


d eam | Fish Corpn. v. Conoon, (1930) 1 


D. L. ca 800.— CAN. 
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tion payable to an injured workman under 
'Workmen’s Compensation Act, 1925 (c. 84), 
are the earnings in his employment, & do 
not include other earnings such as payments 
to the workman from public funds to make 
up loss of wages for days when instead of 
working he sits as workmen’s representative 
on the Ct. of Referees of a local employment 
comimittee.—McGEE v. Mor W. & Co., Lrn. 
(1929), 140 L. T. 546; 45 T. L. R. 202; 73 
Sol. Jo. 109; 22 B. W. CO. ©. 198, 0. A. 


3427. Add, Annotation :—Consd. McGee v. United 
oe Companies, Ltd. (1930), 23 B. W. ©. C. 


8481. Add. Annotation :—Consd. McGee v. United 
ot Companies, Ltd. (1930), 28 B. W. C. C. 


3433. Add. Annotations :—Ags ito (1) Refd. Hamilton 
v. Shelton Iron, Steel & Coal Co., Leigh v. 
Same, Timmins v. Same (1926), 96 L. J. K. B. 
295. Aeto (5) Refd. Bevan v. Nixon's Naviga- 
tion Co. (1928), 189 L. T. 647; Doncaster v. 
Sudlow (R.) & Sons (1929), 22 B. W. C. C. 
664. Generally, Refd. Lewis v. Guest, Keen 
& Nettlefolds, Watkins v. Same, Tucker v. 
Same, Ingram v. Orawshay (1927), 96 
L. J. K. B. 664; Birch Bros., Ltd. v. Brown, 
[1930] 2 K. B. 256. 


3449a. Irregular employment—-Workman lable to 
day’s notice.|—McGErEe v. UNITED STEEL 
‘COMPANIES, Lrp., No. 3377b, ante. 


3455a. Overtime.]—STEVEN: v. BIRMINGHAM 
CoRPN., No. 326Ub, ante. 


8455b. Pension.|—STEVENS 
Corpn., No. 3269b, ante. 


34655c. Occasional increased wages when working 
away from home.|—The workman, a ganger, 
aged fifty-five years, met with an accident in 
the course of his employment & two fingers of 
his right hand were injured. After receiving 
compensation on the basis of total in- 
capacity for about four months, he resumed 
work with his old employers. He was after- 
wards discharged & was out of work. for 
about two months. He then obtained work 
with a municipal authority, his weekly wages 
varying from £2 to £38 1s. 6d. He claimed 
compensation under the Act, on the basis of 
partial incapacity, alleging that his average 
weckly earnings before the accident wete £4 
& that he was able to earn £2 10s. 8d. after 
the accident. At the hearing he stated that 
his average pre-accident weekly earnings as 
& ganger when at home amounted to £3 15s., 
& when not at home £5. The county ct. 
judge made an award in favour of the work- 
man of £1 a week to take effect from the 
date of the accident. The county ct. judge 
said that he thought he had arrived at that 
ligure by taking into account the workman’s 








V. BIRMINGHAM 


occasional pre-accident earnings of £5 a/ 


week :—Held: there was no ground for 
interfering with the award of £1 per week. 
as the county ct. dudes had not considered 
anything irrelevant. e award must there- 


US Lt ee ede a otha Sb et cece cele ee ete 4 et et tne ate ae 





PART XIV, SECT. PU accel 3.— | sh, Employment 


B. (a 


en eet ee eR ae eee 8 


B. (0) fi. 


sumiger 
| months as club servant.}-—Pltf.'a em- 


fore be affirmed.—ForD v. WELLERMAN 
Bros, (1930), 09 L. J. K. B. 600; 143 L. T. 
590; 23 B. W. C. C. 183, C. A. 


‘8466. Add. Annotation :—As to (1) Consd. Temple- 
ton v. Parkin Wm. & Co. (1929), 140 L. T. 
519. 


$469. Add. Annotations :—As to (1) Refd. Temple- 
ton v. Parkin Wm. & Co. (1929), 140 L. T. 
519. Ae to (2) Refd. Hobbs v. Royal Arsenal 
Co-operative Society (1930), 170 L. T. Jo. 159. 
As io (3) Consd. Roberts v. Gardner (1928), 
21 B. W.C.C. 154. Refd. Williams v. Larsen 
(1928), 21 B. W. C. C. 339. 


3472. Add. Annotation :—Folld. McGee v. Muir 
Wm. & Co. (1929), 140 L. T. 546. 


8475. Add. Annotations :—Apld. Gardner v. Vickers 
(1928), 44 T. L. R. 563; Re ely Set raga 
Insurance Act, 1920, Re Leeds rpn. & 
Chadwick (1928), 92 J. P. 192. Refd. Scott 
fe erie Iron Co. (1980), 99 L. J. P. C. 

8477. Add. Annotution :—Consd. Kinneil Cannel & 
Coking Coal Co. v. Sneddon (or Waddell), 
[1931] A. C. 575, H. L. 

3482a. ——— Causing temporary unemployment.|-— 

Applt., who was employed by resps. a8 a 
riveter on piecework, received notice, on 
Sept. 8, 1926, owing to the coal strike of 
that year, that there was no more work 
available for him. He accordingly ceased to 
work till Dec. 8, when he was re-employed 
by resps. On Jan. 11, 1927, he mat with an 
accident causing total incapacity. On an 
application for compensation, the county ct. 
judge held the interruption was a normal 
incident & there was no break in the employ- 
ment, & he awarded compensation on the 
basis of applt.’s earnings f-** the twelve 
months prior to the accidenf’*—Held: the 
interval was not one of the incidents of a 
discontinuous employment, & there was a 
break in the employment, & the case must 
go back to the judge to assess compensation 
on that basis.—GARDNER v,. VICKERS, , 
are 44 T. L. R. 5668; 21 B. W.C. C. 129, 

«As 
Annotation -—-Refd. McGee v. United Steel Companies, Ltd. 
(1930), 23 B. W. GC. C. 273. 
$491. Add. Annotation :—Refd. Marchant v. Char 
oe Trawling Co. (1929), 22 B. W. C. C. 
7. . . 
3498a. Promotion due to illness.|—A workman, 
who had been employed as a deck-hand, was 
romoted boatswain of a steam trawler, owing 
is the illness of one of the vessel’s officers just 
before she left harbour. Within twenty-four 
hours of putting to sea, the workman suffered 
an accident. In the course of subsequent 
proceedings regarding the payment of com- 
pensation, an issue was raised between the 
parties as to whether the weekly payment 
should be calculated on the earnings of a 
boatswain or a deck-hand. The county ct. 
judge held that at the time of the accident 
he workman was employed in the grade of 


ower 
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asis of an average weekly wage 0 
4 158., & the break in the employ- 
ata during thé winter montbs was 


pension should be assessed on the 
£ 


during 


$432 vill, -———.}—DUNSTONE v. | ployment, with a club, lasted onl ed as go incidental to 
FERRARI, {19291 V. L. Re 165; 47 | nuring the summer months, for which his erup log Dent with the club as to 
A.L. T. 141; [19298] Argus L. R.188.— | he received a weekly wage of £4 15a., | diventitie him assessment. on this 
AUB. d the winter months he wae | basis.—LEaTHAM v. PETONE ° 
as an independent contractor | BOWLING CLUB [1930] N. Z& LL. R. 
on his ‘own. account ;—Held: oom- | 176.—N.Z. 
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a boatewain, & awarded compensation on that 
basis. The employers appealed :—Held : the 
judge had rightly directed himself as to the 
grade of the workman at the date of the 
. accident.— MARCHANT v. CHAR STEAM TRAWL- 
ING Co., Lrp. (1929), 22 B. W. GC. C. 249, C. A. 


the evidence auld gonee the finding, in that 
the workman had failed to show that there 
was a reasonable probability of an ensuing 
incapacity.—WILLIAMS v. TREDEGAR IRON 
& Ooas Co., Lrn. (1927), 96 L. J. K. B. 722 3 
137 L. T. 464; 20 B. W.C. C. 480, C. A. 


3494. Add. Annotation :—Consd. McGee v. United | 4”notations :—Folld, West. Leigh: Colliery Co. v, McNeill 
Steel Companies, Ltd. (1930), 23 -B. W hee aS rye tarts C. 541. Consd. Birch v. John (1930), 
. . mi ae . ie :. e¢ }. 


273. ; 

$511. Add. Annotation :—Consd. Niddrie & Benhar 
Coal Oo. v. Dee, [1927] A. O. 299. 

8518. Add. Annotation :—-Refd. leonard v. Red- 
brook Tinplate Co., [1930] 1 K. B. 648. 


8521. Add. Annotation :—Apld. Williams 1. Craw- 
ra Bros. (Cyfarthfa) (1929), 22 B. W. C. C. 





8530a. —— -]—On a finding that a workman 
has fully recovered & there is no evidence of 
any probability of future incapacity, the 
judge has no power to order a declaration 
of liability to be recorded.—PoRTER v. 
oe Lrp. (1926), 19 B. W. ©. OC. 414, 





3530b. -———.]-—A miner had his right eye 





3531b, ——~— —-—.]—-McLgop v. BLACK, No. 3815a, 


arte, 


35382. Add. Annotation :--—Consd. Birch v. John 


(1930), 23 B. W. GC. CG. 345. 


8540a, -—--. .—---.}--A grocer’s assistant lost his 


left index finger & received compensation 
for a year. When his compensation was 
terminated, he claimed a renewal of the 
weckly payments or a declaration of liability. 
The county et. judge found as a fact that the 
workman could do his ordinary work & 
refused to grant a declaration of liability. 
The workman appealed :--Held: on that 
finding of fact a declaration of liability could 
not be granted. Appeal dismissed.-—BirncH 
v. JOHN (1980), 23 BL. WLC. CL 845, CLA. 


injured by a spliiter of coal while working | 3540b. ----. ----.[-- A guillotine cutter on May 2, 


at the coal face & was paid compensation 
therefor. The employers subsequently 
applied to terminate the weekly payments. 
At the hearing the medical evidence was con- 
flicting, & accordingly the judge referred 
certain questions to the medical referee, who 
answered that the workman was fit for work 
at the coal face & that he did not think that 
there was any greater danger to either eye 
from such work than there would be if the 
vision of the right eye were normal. ‘lhe 
judge thereupon terminated the weekly pray- 
ments, but made a declaration of Jiabib‘y. | 
The employers appealed :—Held: there was | 
no evidence of any reasonable probability of | 
incapacity arising at a later day, &, therefore, | 
no ground for making a declaration of | 
liability.—-WeEsT LiiaH CoLLimny Co., Lrp. | 
v. MCNEIL (1929), 22 B. W. GC. €&. 541, CO. A. 


3530c. Admission by employer of partial Incapacity. 
—-On Sept. 26, 1926, a workman was kicked 
on the knee by a horse & injured. He was 
paid full compensation until May od, 1927, 
when the employers gave notice of their 
intention to reduce the weeky compensation 
to 10s., & did in fact so reduce it. The work- 
man applied for 30s. to be continued. The 


1080, by an accident injured his right eye, 
which subsequently had to be removed. He 
was paid compensation by his employers 
until Sept. 22, 19380, when they alleged that 
he was no longer incapacitated for work by 
reason of his injury, On a claim for a con- 
tinuance of compensation the county et. 
judge on Dee. 10, 1930, found that by Nov. 3, 
1030, the workman had become capable of 
earning as auch as before his accident, 
though he should not for the present resume 
work as a guillotine cutter or attend 
machinery, & awarded bim a lump sum 
representing compensation from Sept. 22° to 
Nov. 3 The award stated that the lump 
sum was “in full satisfaction & discharge of 
all elaims for” compensation. No request 
was made in the county ct. for a declaration 
of liability. The workman appealed: - 
Held: the award should be varied by 
deleting the words ‘in full satisfaction & 
discharge of all cJairos for’ & adding a 
declaration of liability in the terms of Aing 
v. Port of London Authority, No. 3548. 
Appeal allowed. No costs on either side.--- 
ARMSTRONG v. Voto Dry Barrery Co., 
Lrp, (1031), 24 B. W. CG. OC. 88, CL A. 


employers in their answer submitted to an 3541a. ------ After termination of compensation.]-— 


award of 108. a week to continue. The 
county ct. judge found that the man was able 
to do his full work on May 5, 1927, but ordered 
that compensation should be paid at 308. up 
to July 4, 1927, & then terminate altogether : 
—Held: the award was inconsequent, & the 
case must be sent back to the judge for a 
rehearing._SHEAY v. TITE (B. W.) & SONS 
(1927), 20 B. W. C. C. 616, C. A. 

3531a. Onus of proof on workman.}— Where 
the county ct. Judge found that employers | 
were not liable to pay compensation, as the 
workman was not incapacitated from doing 
his ord*mary work at his ordinary wages :— 
Held: the judgment of the county ct. judge | 
involved a finding that the workman was : 
not entitled to a declaration of liability, & ' 








PART XIV. BECT. 14, SUB-SECT. 3. 
$518 1. Vakdity of—Jurtediction of 
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(1) Where a county ct. judge, upon a 
certificate of a medical referee that « work- 
man who has been injured hag entirely 
recovered & is fit for his usual employment, 
not containing any suggestion of the 
possibility of a recurrence of incapacity 
due to the injury at a future date, makes an 
order terminating the compensation, there 
is no jurisdiction to make a declaration of 
liability. (2) The fact that the certificate 
does not refer, one way or the other, to the 
possibility of future recurrence or com- 
plications, does not make it in any way 
ambiguous. ‘‘ Recovery ” primé facie means 
that there is no Jiability of a recurrence of 
iJness & consequent incapacity.---EVANS 
(Ricuanp) & Co., Urn. v. Gitpus (1926), 96 


ER He erie 
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arbitrator.}—An arbitrator ought not ne W. 275: 43.N.S. W. W.N. 84.— 
to , 


award,— 


a@ Pp ve 
Laver +. Brices (1936), 26 8. R. 


Cases 3541a—3559a. ENGLISH AND Empre DicEst SUPPLEMENT. 


L. J. K.B.117; 1361. T. 98; 19B. W.0.C. 


375, C. A. 
Annotations :—As to (1) Oonsd. MeLeod ». Black (1927), 20 
B. W.C. rs eer taff v. Gutta Percha Co. (1927), 20 
B. W. Williams v. Tredegar Iron & Coal Co. - 


O. 
Ltd. (1927), ‘fin J. K. B. 722. 


8541b. Award of one penny a week—When 
justified.J—Rouppy v. LONDON, MIDLAND & 
SCOTTISH Ry., No. 2823a, ante. 


3541c. ——.]—In Nov. 1926, a seaman was 
moving planks during heavy weather in the 
Channel, when, owing to a lurch of the ship, 
he was thrown down & at the same time 
struck by one of the planks. He complained 
of injuries & was examined by a doctor when 
the ship called at R. No serious injury was 
discovered & he proceeded with the ship to 
B. On the voyage to B. he became so ill 
that: he was only able to take his turn at the 
wheel by sitting in a chair. At B. he was 
operated on for hernia & his back was put 
into a plaster j jacket. He returned home in 





Apr. 1927, & in June, 1927, his employers | gssga. 


agreed to ie y him full compensation. In 
Apr. 1928, he underwent a second operation 
for hernia, which was completely successful. 
In Dec. 1929, the employers applied for a 
review of the weekly payments, specifying in 
their application that they asked only for 
‘diminution. ‘he county ct. judge, sitting 
with a medical assessor, found that he was 
no longer incapacitated by the hernia, but 
that he was incapacitated bv osteo-arthritis 
not due to the accident. On those findings 
he made an award of a penny a week. The 
workinan appealed :—Held: there was 
evidence to support the findings & the judge 
was justified in diminishing the compensation 
to a penny a week.-—WatTts, Watts & Co., 
Lan. v. HOLE (1930), 23 B. W. C.C. 119, C. A. 


8543. Add. Annolations:—-As to (1) Consd. 
Williams v. Tredegar Iron & Coal Co. (1927), 
06 L. J. K. B. 722. As to (2) Consd. McLeod 
v. Black (1927), 20 LB. W. C. C. 530; West 
Leigh Colliery Co. v. McNeil (1929), 22 
B. W. CO. C. 641. 

3545a. Order giving liberty to apply.|—Employers 
having paid a workman full conipensation for 
some months for an accident in their employ- 
ment, applied for a review of the weekly 
payment & for termination, but offered to 
accept a declaration of liability. The county 
ct. Judge held they were not entitled to 
terminate the weekly payments, as the 
workman was still partially incapacitated, 
but such payments should cease, & no such 


(1929), 22 B. W. C. O. 223; Wilsons & Clyde 
Coal Co., Ltd. v. Burrows. (1929), 141 L. wT. 
594; Wilsons & Clyde Coal Co. v. Burrows 
(1929), 22 B. W. C. C. 430. Ae to (2) Consd. 
McLeod v. Black (1927), 20 B. W. C. C. 530 ; 

Wagstaff v. Gutta Percha Co. (1927), 20 
B. W. C. C. 430. Apld. Williams v. Tredegar 
Iron & Coal Co. (1927), 96 L. J. K. B. 722. 
Consd. Ruddy w. L. M. S. Ry. (1929), 22 
B. W.C. C. 138. Apld. West Leigh Colliery 
Co. v. McNeil (1929), 22 B. W. ©. C. 541. 
Refd. Watts, Watts & Co. v. Hole (1930), 28 
B. W. ©. C. 119; Armstrong v. Vulco Dry 
Battery Co. (1931), 24 B. W. CO. C. 38. 
As to (3) Consd. Drewitt v. Britannic 
Agssce. (1927), 187 L. T. 511. Distd. Soyer v. 
Johnson, Matthey (1927), 96 L. J. K. B. 1011. 
Refd. Sharrod v. Warwickshire Coal Co. 
(1929), 22 B. W. C. C. oe Shotts Iron Co. 
v. Fordyce, [1930] A. C. ” 503. Generally, 
Refd. Lee (Exeter) v. James (1928), 21 
B. W. C. C. 220. 


I 
accident which caused. shee te partial 
incapacity by loss of the left index finger & 
was paid full compensation for a short 
period. He was then re-employed, earning 
an average weekly amount equal to his pre- 
accident wages. Help was given him where 
heavy work was involved, but his capacity 
was nearly as good as before the accident. 
From time to time his employers before the 
accident had to stand men off from work as 
the amount of work varied, & after the 
accident the workman was stood off work 
in the same way for periods of two & six 
weeks in 1928 & of seven wecks up to the 
middle of June, 1980. Alleging that he had 
been stood off more than other men on 
account of his injury, the workman made a 
claim for varying amounts of compensation 
as from the date of his first return to work 
& for a declaration of liability. The em- 
overs submitted to a declaration of liability. 

he county ct. judge found that the workman 
had not been stood off more than other 
workmen, that he was receiving his pre- 
accident rate of pay, & that that rate of pay 
was really being earned by him. He there- 
fore held that the workman was only entitled 
to a declaration of lability. The workman 
appealed :—Held: there was evidence to 
support the findings & no misdirection. 
Appeal dismissed.._—-DoUGHTY v. BRAITH- 
intra: oe .) & Co., Lrp. (1930), 23 B. W. C. C. 
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payments should be made so long as they | 3559. Add. Annotations :—As to (1) Consd. Barnes 


employed & continued -to employ the work 
man at a wage equivalent to his pre-accident 
wages, With liberty to either party to apply. 
Ife also ordered the employers to pay the 
costs :—Held;: (1) the order was a right 
order, as liberty to apply carried out the 
effect. of a declaration of liability ; (2) the 
employers having failed to establish their 
right to termination of the weekly payments, 


the judge rightly exercised his diseretion in | 3559a. 


ordering that the employers should pay the 
costs.—SIDNEY LEE (ISXETER), LTD. v. 
JAMES (1028), 21 B. W. C. C. 220, C. A. 
3548. Add. Annotations :—As to (1) Consd. Birch 
Bros., Ltd. v. Brown, [1930] 2 K. B. 255; 
Birch v. John (1930), 23 B. W. C. C. 345. 
Refd. Evans v. Gilbie (1926), 96 L. J. K. B. 
117; Williams v. Crawshay Bros. (Cyfarthfa) 


§?. 


v. L. & N. E. Ry. Co. (1929), 22 B. W. C. CO. 
205; Evans v. Ebbw Vale Steel, Iron & 
Coal Co. (1929), 22 B. W. C. C. 274. Apld. 
Earl v. Thomas W. Ward, Ltd. (1930), 143 
L. T. 745. Refd. Williams v. Tredegar Iron 
& Coal Co. (1927), 96 L. J. K. B. 722; 
Williams v. Watson (H. J. & S. A.) (1930), 
23 B. W.C.C. 151. As to oor wa Evans v. 
Gilbie (1926), 96 L. K. J. B. 117 


J—A workman having beer injured, 
the employers entered into ag agreement 
with him, which was duly recorded. This 
agreement gave the workman 308. a week for 
total or partial incapacity ‘‘ or until same 
shall be ended, diminished, increased or 
redeemed.’’ Later the workman returned to 
work at his old wages, on the express agree- 
ment contained in correspondence that his 
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rights under the registered agreement were 
kept alive, & that if the work was not con- 
tinued & old wages paid, he should go back 
to such rights. As he was able to continue 
at work, the employers applied for a review 
to diminish or terminate the payments pay- 
able under the registered agreement. The 
workman claimed that he had not, been paid 
his full old rate of wages under the second 
agreement & was entitled to have them made 
up to the old rate, & further, that by reason 
of this agreement the employers had no power 
to review the payments payable under the 
registered agreement. The county ct. judge 
held the employers’ application to review 
was in breach of the agreement in the corre- 
spondence, & dismissed the application : 
Held: the employers had expressly reserved 
their rights under the registered agreement 
to have the weekly payment reviewed. The 
workman’s attempt at work having been 
successful, the employers’ application to 
review was a proper one, & the judge was 
wrong in dismissing it. The right order on 
the facts was to discharge the registered agre- 
ment & direct a declaration of liability to be 
recorded.—Hironivs & Co., Lrp. v. HART 
(1927), 20 B. W. C. C. 609, C. A. 





3571a. Consideration for agreement—-Sufficilency. | 


—An underground calliery workman left his 
employment in Mar. 1921, on account of 
illness. On July 18, 1922, he was certified 
to be suffering from nystagmus, the disable- 
ment, according to the certificate, being 
deemed to commence on that day. The 
workman applied for compensation, & the 
employers paid full compensation for total 
incapacity for four years, & theo cvsscd 
payment. In proceedings for an awar? 
instituted by the workman, the case was 
treated by both parties on the basis of an 
agreement to pay compensation as for total 
incapacity having been made, but the county 
ct. judge held there had been no consideration 
on the part of the workrnan for the agree- 
ment, & as the workman was not entitled 
to any compensation since he had not been 
employed by resps. during twelve months 
prior to the date of the. certificate, the 
agreement was outside Workmen’s Compensa- 
tion Act, 1925 (c. 84), & could not give 
jurisdiction within the Act:—-Held: there 
had been good consideration, inasmuch as 


| 8665. Add. 


3657. Add. 


3659a. Grounds for removal 
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ments were reduced to 158. a week. In 
Jan. 1929. the workman was given light work 
at a weekly wage of £2 1s. 8d. He then 
claimed a review of the weekly payments on 
the ground that his pre-accident wages were 
£2 10s. 3d., & that he was therefore entitled 
to £1 5a. Usd. during the period of his total 
incapacity instead of the £1 2s. 8d. which he 
had been paid & had accepted, & ds. did. a 
week from the time he was given light work. 
The county et. judge held that the payment 
OF the compensation over so long a period 
implied an avreement between the parties 
on the terms that. the rate of compensation 
should be £1 29. 3d. a week based on a pre- 
accident wage of £1 18s. 10d. & that since 
there had been no change of circumstances 
& no question had arisen within the meaning 
of the Act. the workman was bound by that 
agreement. ‘The workman — appealed :-- 
Held: the county et. Judge, having found on 
the evidence that there was an implied agree- 
ment, was right in holding that the parties 
were bound by it, laiwis ov CAMMELE, 
LARD & Co., Lop. (120), 22 B. We. Cc. €. 
410. CL. A, 

Annolation : -Consd. Paterson — v. 
Ardrossan Harbour Co, (1926), 10 B. W.G. ©. 
621, 

Allegation by work- 
man that scope of agreement not understood 
by him.)}--Cireumistances: in which :-- Meld : 
an order for removal of a memorandum from 
the record was wrong, & minat be discharged, 
--QUARRELT vp. LAMPORY & Torr (1928), 21 

B.W. LC, 112, GC. A; 

Annotation -—Consd. Winlield 2, 


London, Midland & Scottish Railway (1951), 
24 B.W. CL. C. 158. 


| $668. For “ No. 3310” read “ No. 3090.” 


| 


‘ 
1 
' 


the workman had forborne to take steps, | 


either by applying to the certifying surgeon, 
or by appeal to the medical referee, to get 
the date of the certificate of disablement 
altered, & the agreement was binding upon 
resps., & the workman was entitied to an 
award.—REES v. IMPERIAL NAVIGATION 
era ©o., Lrn. (1927), 20 B. W. C. C. 287, 
A. 
-}]—A workman injured by 
accident in Dec. 1927, was paid compensation 
at the rate of £1 28. 3d. a week, this rate being 
based by the employers on the supposition 
that the pre-accident wage was £1 18a. 10d. 
a week. These payments were accepted by 
the workman until Dec. 1928, when the pay- 
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3668a. ------- ——- ---- 


- - Adjournment of application 
for leave to issue execution.|-— Hayter vv. 
SOUTHERN Ry. Co., No. sobse, post. 


3668b. ~-—— -- -- Award of one penny a week .-- 


Execution for arrears.]--Jn 1908 a workman 
lost two fingers of his right hand & received 
compensation until 1206, An agreement 
was then made between the partics that the 
employers should employ the workman at. 
his pre-accident average weekly earnings, 
& that an award should be made for one 
penny a week to continue during such period 
as the workinan should be so employed or 
until the same should be ended diminished, 
increased or redeemed. The award was duly 
made by consent on Nov, 9, 190. The 
workman remained at work until Sept. 7, 
1929, when the employers closed down. their 
works. The workman then claimed his 
arrears of Id. a week & applied for leave 
to levy execution for these arrears. The 
county ct. judge made the necessary order. 
The employers appealed :--/Teld: — there 
having been no variation of the award for a 
penny a weck the workman was entitled to 
issue execution for the accumulated arrears, 
Appeal dismissed.—SepGwicK ov. LaceDSs 
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8 . 16, SUB-SECT. 3.-— § pensntion, & thoreafter, according as 
eon aa i iia decision is in the ofirmative or in 


PART XIV. SECT. 16, SUB-SECT. 1. 

3614 li. cae ae is the duty | the negative, to refer the matter to the 
| 
| 


ri. Withdrawal of.)~-I1t 1g com- 
petent to withdraw an application for 
the recording of a memorandum ff it is 
done timneously.—M'‘GINLEY v. FarRME 
Coa.Co., (19 7j 8.C.149; 20B.W.C.C. 
725.—SCOT. 








. sj af: : » MeL dum.-—- 
of the sheriff-clerk to consider the sheriff or to record the memoran : 
question whether he ought or onght WittiaM Bat & Cu., 
not to refuse to record the nemorandum | 
on the ground of inadequacy of com- 
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TONNER v. 
Lrp., GALLACHER v. WILLIAM BAIRD 
& Co., LYv., {1927] Ss. Cc. 870.—8COT. 


8668c. 


Foran Co., Lip. (1980), 23 B. W. O. O. 144, 


—- ——— What is sufficient memorandum 
relating to future payments.]}—The work- 
man, having suffered an accident arising out 
of & in the course of his employment, was 
paid by applts., his employers, full com- 
pensation for a time. On Mar. 10, 1930, 
notice to end the compensation was given 
by the employers under 1025 Act, s. 12, 
based on a certificate of complete recovery. 
The workman replied with a counter certifi- 
cate, & the question was referred to a medical 
referee. Meanwhile the employers paid four 
weeks’ compensation into ct. An agreement 
was then come to between the employers & 
the workman under which the money in ct. 
was to be paid out to the employers, & the 





Cases 3688b—S668¢. Enauise ann Emeree Dicrst SurPLEMENT. 


issue execution, notwithstanding the fact 
that the employers had already commenced 
proceedings under sect. 12 to terminate or 
reduce the weekly payments under the 
recorded agreement; (2) the employers 
could always apply under r. 82, sub-r. (5), 
for an adjournment of the application to 
enable them to proceed under sect. 11 of the 
Act by way of review; (3) leave to issue 
execution ought to be allowed, but execution 
ought to be suspended for one month to 
enable the employers to apply for a review ; 
(4) the decision of the question whether 
sect. 12 extended to anything but payments 
made under agreements that are not recorded 
was reserved.—HAYTER v. SOUTHERN Ry. 
Co., [19381] 2 K. B. 274; 100 1. J. K. B. 378 ; 
144 L. T. 5389; 23 B. W. C. C. 389, C. A. 


compensation was fixed at 18s. 6d. a week to | Annotation :—.As to (1), (2) & (3) Folld. Winfield ». London, 
be paid by the employers as from the date Midland & Scottish Railway (1931), 24 B. W. C. C. 15 
when they stopped the compensation until | ggegr, -—— —---.}--In 1928 a workman 





3668d. --—-----——— Appeal lies to Court of Appeal. ] 


further review of that amount. This agree- 
ment was sent to the registrar & was recorded 
by him. The registrar then made an order 
for payment out of the sum in ct. to the 
employers. Subsequently, again proceeding 
under sect, 12, the employers reduced the 
weekly payments, & the workman, not con- 
_ tinuing the proceedings under that sect., 
applied for leave to issue execution under 
r. 82 of the Workmen’s Compensation Rules, 
' 1926. The county ct. judge gave leave to 
issuc execution, & the quest. on arose whether, 
having regard to the agreement & the order 
of the registrar, the compensation was owing 
under a memorandum, award, or certificate 
within the meaning of r 82 :--J/eld: agree- 
ment between the partics on which the 
registrar made his order was a memorandum 
within r. 82 relating to the future as well as 
the past, & therefore execution was properly 
leviable as to the future weekly payments.— 
ALLEN ? DIGBY COLLIERY C O., lLirp. (1931), 
145 LL. 'T. 601; 24 B. W. C. 1, 214, C. A. 





--An appeal from a decision of a county ct. 
judge on an application for leave to issuc 
execution in respect of compensation due to 
an injured workman does not lie to the Div. 
Ct., but to the Ct. of Appeal.—Fowkss »v. 
LEICESTERSHTRE CoLLIERY & Pier Co., Lip., 
[1931] 2 K. B. 570; avs L. J. K. B. 593; 
145 L. T. 421; 24 B. W. C. GC. 205. 


3668e. --—--- ----——- After soumenseienl of pro- 


ceedings to terminate payment under 1925 
Act, sect, 12.]—-In Aug. 1929, a workman 
met. with an accident, & was paid full com- 
pensation by his employers. In Apr. 1930, 
an agreement was recorded under Which he 
Was paid compensation at an agreed rate. 
In July the employers obtained a certiticate 
from their doctor that the workman had 
practically recovered from the accident in 
1929, & served upon the workman a notice 
of their intention to terminate the com- 
pensation under 1925 Act, s. 12. The work- 
inan did not follow the procedure prescribed 
by that sect., but applied under r. 82 of 
Ww orkmen’s Compensation Rules, 1926, for 
leave to issue execution under the recorded 
agreement. The county ct. judge refused 
the ai pasncceten :—Held: (1) under the re- 
corded agreement a workman was in the 
position of a judgment creditor, & was 
entitled under r. 82 to apply for leave to 


RA 


having met with an an accident his employers: 
paid him full compensation of 308. a week on 
the basis of total incapacity. In Aug. 1930, 
an agreement was recorded under which the 
payments of 30s. a week were to be con- 
tinued by the employers. In Jan. 1931, 
the employers, following the procedure pre- 
scribed by sect. 12 , served upon the workman 
a notice, in accordance with a certificate of a 
medical practitioner which stated that the 
workman had partially recovered, that they 
would from & after the expiration of ten days 
therefrom reduce the weekly payment of 
30s. under the recorded agreement to 11s. 1d. 
The workman did not follow the procedure 
open. to him under the proviso to sect. 12 (3), 
but applied to the registrar under r. 82 of 
Workmen’s Compensation Rules, 1926, for 
leave to issue execution under the recorded 
agreement. The matter was referred by the 
registrar to the judge, who held that the 
workman was entitled to leave to issue 
execution unless the cmployers applied for 
a review. On appeal by the employers :— 
Held: leave to issue execution ought to be 
granted, as the certificate of the employers’ 
doctor, on which they relied as a ground for 
ending the compensation, was not final & 
conclusive, & did not establish partial 
incapacity, & therefore they were in default 
in making weekly payments under the 
recorded agreement within the meaning of 
r. 82, sub-r. (1); but the execution must be 
suspended in order to give the employers an 
opportunity to apply for a review under 
sect. 11 of the Act.—WINFIELD v. LONDON, 
MIDLAND & Scorrish RAILway, [1931] 2 
K. B. 284; 100 L. J. KR. B. 453; 145 L. T. 
242; 24 B. W. C. C. 158, C. A. 


Annotation :—Cotton v. Lutton (1931), 24 B. W. C. C. 179. 
-3668¢. 


after 
serving notice ander 1925 Act, 8. 12, stopped 
the weekly payments of compensation paid 
to an injured workman under a recorded 
memorandum of agreement. The workman 
obtained leave under r. 82 to issue execution 
against the goods of the employer. The 
employer appealed to the Div. Ct. :—Held: 
the appeal could not succted in view of the 
decision of the Ct. of Appeal in Winfield v. 
London, Midland & Seoltish Railway Co., 
No. 3668f. 

Qu.: whether an appeal did not properly 
lay to the Ct. of Appeal instead of to the 
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Div. Ct.—Cotron v. Lurron (1931), 241 3698b, —-—~ --—— ———.|—In pursuance of Work- 


B. W. C. C. 179, 


8668h. —-—- Suspension—Pending application for 
review.|—HAYTER v. SOUTHERN Ry. Co., 
No. 3668e, ante. 


8668]. ——-.}—WINFIELD v. LONDON, 
MIDLAND & ScoTTIsH Ry., No. 3668f, ante. 


$669. Add. Annotation :—Refd. Bundy v. Motor 
ery Owner Drivers’ Assocn, (1930), 143 L. T. 

3676. Add. Annoiation :—As to (2) Consd. Vickers 
v. Miners Thames Steam Tug & Lighterage 
Co. v. Ingram (1927), 96 L. J. K. B. 490. 

3690. Add. Annotation :——Refd. Catton v. Ashwell 
& Nesbit, [1928] Ch. 484. 

8692. Add. Citations :—96 lL. J. P. C. 143; 136 
L. T. 609; 20 B. W. 0. GC. 1. 
Add. Annotations :—Apld. Macauley v. Baird 
(1927), 20 B. W. ©. C. 802; Catton v. Ash- 
wel] & Nesbit, [1928] Ch. 484. Consd. Anchor 
Donaldson v. Crossland, [1929] A. ©. 297. 
Refd. Woodrow v. Trawlers (White Sea) & 
Grimsby (1929), 141 L. T. 676. 


3694a. ——-- Whether applicable when agreement 
recorded.}-—-HAYTi'R v. SOUTHERN RAILWAY, 
No. 3868c, ante. 


3694b. ——--- -}--WINFIELD v. LONDON, MID- 
LAND & ScorrisH Ry., No. 3668f, ante. 


3695. Add. Annotation :-——Aas to (1) Refd. Yates v. 
Hemsworth Rural District Council (1929), 22 
B. W. C. C. 649. 


3697. Add. Citations :—[{1927] 1 K. B. 152; 96 
L. J. K. B. 127; 1386 L. T. 134. 


Add. Annotations :—Consd. Tempus Shipping 
Co. v. Trott (1929), 141 L. T. 19. Refd. 
Robinson v. Vickers-Armstrong (1920), 22 : 
B. W.C. C. 171. 


3698a. —— Notice of intention to end payments-—--. 
Validity.|; — A workman was injured by 
accident arising out of & in the course of 
his employment. Resps.’ doctor gave his 
certificate that the man had partially 
recovered, & resps. served notice on the work- 
man in pursuance of Workmen’s Compensa- 
tion Act, 1923 (c. 42), 8. 14, that they would 
cease payment of compensation within ten 
days. No counter-certificate by the work- 
man’s doctor was served in pursuance of the 
sect., but the workman filed a request for | 
arbn. The county ct. judge awarded &s. | 
a week on the basis of partial incapacity 
from the date of the hearing in the county 
ct., & not from the date of termination of the 
weekly payment, on the ground that the | 
workman had not complicd with sect. 1d, | 
date :—Held: the notice was bad, in that | 


& was not entitled to compensation from that 
it purported to end compensation when the 











, 
t 











workman was certified to be partially 

recovered only, & the compensation of 8s. 

a week for partial incapacity was payable 

from the date the employers ceased payment 

of compensation.— HOWARTH v: SINGLETON 

oe E.) & Sons (1926), 20 B. W. O. C. 136, 
. A. 
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accrued prior to liquidatton.|—-Held 


men’s Compensation Act, 1925 (c. 84), 
8. 12 (3), resps. served a workman with notice 
that they would end the weekly paynients, 
or alternatively would take him back to 
work, & they ceased to pay him compensa- 
tion on a date which was two days short of 
the ten clear days required. ‘The workman 
filed a request for arbn. claiming (inter alia) 
a declaration of liability, alleging that he was 
still incapacitated. Resps offered to accept 
an award of a declaration of Hability, & 
before the hearing offered the sum by which 
the weckly payments fel] short of the proper 
wmount iat was due in respect of the two 
days. The county ct. judge was satisfied 
the workman had recovered & was able to 
do his work, & held, payment for the two 
days having been offered, there was no 
further liability on. resps., & made the 
declaration of lability offered :—Held: the 
notice was good, & was not invalidated 
because the payments were not made for 
the full period of ten days from the dnte 
thereof.--CoorER v. COLLINS JSLECTRICAL, 
Ltp. (1926), 20 B. W. OC. C152, C. A. 


3698c. ------ Jurisdiction of registrar-.~Limited to 


matters relating to sums paid into court.].-- 
Where proceedings for ending or diminishing 
weekly payments have been commenced 
under sect. 12 & prosecuted as far as to obtain 
a certificate of a medical referee, but no money 
is paid into ct. by the emplovers under 
sect. 12 (ii), any questions arising on the 
certificate are not for the registrar but for 
the judge, either on review under sect. TL 
or on original arbitration under seet. 21, the 
jurisdiction conferred on ‘he registrar by 
sect. 12 (ii) being limited to determine the 
destination of sums paid into ct. under 
sect. 12 (ii).— Tempus Sirprina Co., Erp, v, 
Trorr (1920), 141. T. 103 45 T. LR. 201 5 
22 13. W. CO. O. 18h, CL A, 


3700. Add. Citations :--[1027) 1 K. B. 43856; 96 


I. J. K. B. 261; 136 1. VT. 88. 


3701. For the existing paragraph substitute the 


following paragraph :~- 

Power to terminate pxyments -~ Incapaclty 
ceased.|~-On Oct. 17, 1928, a workman con- 
tracted miners’ nystagmus in the course of 
his employment, & by voluntary agrecment 
the employers paid him a weekly sum by 
way of compensation until Sept. 3, 1025, 
when they stopped the weekly payments, on 
the ground that the man had completely 
recovercd, After the employers had com- 
menced procecdings for a review, vhe work- 
man admitted that the tucapacity had ceased 
on Sept. 3, but claimed compensation up 
to the date of the award: JJeld: the 
county ct. judge had no jurisdiction under 
Workmen’s Compensation Act, 19238 (c. 42), 
s. 14, to award any payment after the 
incapacity had ceased, & he ought to make a 
retrospective award terminating the weekly 
payments as from the date of recovery.— 
Ocean Coan Co. v. DAVIES, [1927] A. ©. 27) ; 


ete en eee iE On hn tie © geese = ote ee = tne ee emg 


1906, «. 5 (3)--Nol where liability | the receivers were appointed or took 


aver possesaion of the assets of the co. 


PART XIV. SECT. 18, SUB-SECT. 1. | -—t/nder Worismen’sa Compenantion Act, | compensetion having accrucd befare 


3673 i. Effect of pa nt in— Money 
mot subject to arrestment.)—WILLIAM 
Bairp & Co. v. CAMPBELL, [1928] 8. &. 


the workinan was entitled tu the whole & whetheror pot the accident occurres 
of the anwunt due to him for com- before Jan. 1, 1924 (7.4 the date on 


314.—SCOT. pensation as a preferential debt, with- | which the Workmen’s Compensation 


PART XIV. SECT. 18, SUB-SECT. 3. —A. 
3686 1. Limtt of preferential payment 


out any Hmitation to 2100 as mentioned | Act (N. 1.) came into operation). ~- 
ins. 5, sub-x. 3, Workmen’s Compensa- | GRAHAM v. MASKELL & SMYLIE, (1923) 
| tion ‘Act, 1996, the Mability for sach | 
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N. 1. 187.---IR. 


8701b. ——- -- 


06L. J. K. B. 3864; 136 L. T. 449; 43 T. L. R. 
108; 70 Sol. Jo. 1219; 19 B. W. C. C. 429, 
H. L.; revag. (1926), 96 L. J. K. B. 255, C. A. 


Annotations :—Consd. Macaulay v. Baird (1927), 20 B. W. ie C. 


802; Niddrie & Benhar Coal Cu. v. Dee, [1927 Cc. 
299 ; aa te vw. Sadler, Becca v. Thorpe (19 Hr 20 
B. W. C. 488. Apld. Luwe v. Essex County Council 
(1927), 20 Ss. W. CC, C. 4423 Pullen v. Knthoven (1927), 
0B. W. CG. C. 248. Consd. Catton v. Ashwell & Nesbit, 
{1928) Ch. ae ; Dodd v. Oceanic Steam Navigation Co. 
(1928), 21 B oe e ©. 118; Anchor Donaldson v. Cross- 
land, [1929] A C. 297; Mock bill cf Hower City S.S. 
Owners (1929), 22 B. W. C. C. 260. Apld. Lewis v. 
Dobson Steam Fishing Co. (1929), 73 Sol. Jo. 483; Bevan 
». Grovesend Steel & ‘Tinplate Co., Ltd. (1929), 22 
B. ao A hee Folld. eae Shi building Co. D. 
Harris (1931), 3. C. 110. Refd. Akers v. L. & 
N. kK. Ry. on 36), "50 B. ow Gr "e 195; Howarth v. 
Mingleton mity3) 20 B. W. GC. C. 136; Parker v. London 
Brick Co. & Forders (1927), 20 B. Wc » ©. 573; Woodrow 
vo. Trawlers (White Sea) & Grimsby 14598), 141 L. T. 676; 

aivane v. Kl Uruguayo 8.8. Owners, Barlow v. Pacifi 6 
Steam Navigation Co. (1930), 23 B. W. C. C. 383. 


3701a. —— -——-.|—-PULLEN v. ENTHOVEN & SON, 


No. 8056a, ante. 








an accident & was paid Sonat by his 
employers for total incapacity. On receipt 
of their doctor’s report that the workman 
was fit for light work, the employers made 
two offers of light work to the workman at 
the sume rate of wages as before his accident. 
- After the second refusal, the employers 
‘ ceased to pay compensation. The county 
ct. judge held the workman was unreason- 
, able in refusing the offers of light work &, 
applying Occan Coal Co. v. Davies, No. 3701, 
anie, the employers were entitled to stop 
payment of compensation when they did :—- 
Held: the ovidence supported the findings. 
& the judge had correctly applied Ocean Coal 
Co. v. Davies, No. 3701, ante.—LOwE v. 
Essex Country Oounci. (1927), 20 B. W. 


there was no case to answer. 


- Gases 3701—3702b. ENGuisH anD Empire Dicest SuPPLEMENT. 


but began fresh proceedings for an arbn. by 
way of review, asking for an order that the 
weekly payments should be continued. At 
the arbn. the. employers, at the close of the 
workman’s case, objected to the method 
adopted by the workman & submitted that 
The work- 
man applied for leave to amend, to turn the 
proceedings into an original appln. under 
sect. 21 of the Act, but the county ct. judge 
refused to allow this, & upheld the employers” 
objection, making an award in favour of 
the employers. The workman appealed :-— 
Held: the county ct. judge should have 
allowed the amendment, so that the case 
could have been considered on its merits.— 
ROBINSON v. VICKERS-ARMSTRONG, LTD. 
(1929), 22 B. W. C. C. 171, C. A. 


3702a. — — +w—-.}— A workman met with an 


accident, which he alleged caused an inguinal 
swelling. He was paid full compensation 
until Sept. 20, 1926, when the payments 
were reduced. The workman filed an applica- 
tion claiming compensation at the old rate, 
& the employers filed a counter-application 
for termination of compensation. Thecounty 
ct. judge found that the workman had 
entirely recovered on Sept. 20, 1926, & that 
the swelling from which he sulfered at the 
date of the trial was not a result of the acci- 
dent, & made an award for the employers on 
both applications :—Held: the employers, by 
paying compensation, were not estapped from 
saying that the injury was not caused by the 
accident, & there was evidence to support 
the judge’s findings, & no misdirection.— 
‘THORPE v. SADLER (A. lL...) & Son, SADLER 
(A. LL.) & Son v. THORPE (1927), 20 
B. W. C. C. 488, C. A. 


C. GC. 452, C. A : 
3701c. -- —-—-,}—BEVAN v. GROVESEND STEEL ee caruatis Pista Watts, Watts & Co., Ltd. rv. Hole (1930), 


& TINPLATE Co., Lirp., No. 3954¢, ; 
seeds ; a seer me ans ter, | 37020. J--On May 15, 1027, a trimmer 
: sar 3 Ee eae ere met with an accident on board a liner causing 











whose compensation for the loss of his sty 
finger had been stopped under 1925 Act, s. 12 

filed a request for arbn. The employers in 
their answer offered to submit to an award 
on the basis of partial incapacity, but at the 
Baume time gave notice that they denied 
liability. An award was consequently made 
for an agreed amount until the same should | 
be ended or diminished. leven months 
Jater the employers applied to review with 
a view to termination of the weekly payment 
on the ground that the workman had com- 
pe recovered. The county ct. judge 
ound as facts that the workman could do 
his pre-accident work, but that his physical 
condition was the same in all material respects 
as at. the time of the previous award & refused 
to terminate the weekly payments. The 
employers appealed :--Held: the two find- 
ings of fact were wholly inconsistent with 
each other, but once the county ct. judge 
had found that the workman could do his 
pre-accident work, all right to compensation 
ceased.— FAIRFIELD SHIPBUILDING Co., LTD. 
v Harris (1931), 24 B. W. C. C. 110, C. A. 


3701e. Failure by workman to adopt procedure— 
Application for review—Right to amend.|— | 
Employers, using the machinery provided | 
by Workmen's Compensation Act, 1025 
(c. 84), s. 12, stopped weekly payments to 
a workman on their doctor’s certificate. 
The workman did not avail himself of sect. 12, 


ce oe a ee ee ee 
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hernia. He received compensation until 
Nov. 12. ,Onreceipt of a medical report that 
he was fit to fesurne work, his employers 
gave notice on Nov. 2, that the weekly 
payments would be terminated. The work- 
man did not obtain a counter-certificate, 
but, on Nov. 24, his solrs. wrote suggesting 
that he had not been examined for hernia, 
that an operation would be necessary, & 
that the notice of Nov. 2 should be cancelled. 
The employers thereupon requested the 
workman to presents himself for further 
examinations, & as a result of these examina- 
tions again repudiated liability to pay com- 
pensation. The county ct. judge found that 
there was no incapacity on Jan. 7, 1928, but 
he made an award of compensation for eight 
wecks from Nov. 12, 1927, on the ground 
that compensation was not properly 
terminated on that date, in that the employers 
by subjecting the workman td further 
examinations had shown that they did not 
rely on their first medical report. He 
estimated the period during which the 
employers were satisfying themselves after 
Nov. 12 as to the workman's condition at 
eight weeks :—Held: the workman had not 
discharged the onus of proving incapacity 
after Nov. 12, 1927. The judge, in awarding 
compensation to the workman, in fact, for 
the trouble he had been put to by the 
employers after notice of termination had 
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been given, had misdirected himself.— 
DoDD v. OCEANIC STEAM NAVIGATION Co., 
Lrp. (1928), 21 B. W. C. C. 118, C. A. 


3702c. Action for declaration—Of breach of statu- 


tory duty by employer—Whether maintain- 
able.}|—Pitf., a workman in the employment 
of defts., was injured by an accident, & defts. 
admitted liability & made a weekly payment 
of compensation. Ultimately a doctor 
reported that pltf. had recovered, & defts. 
stopped the payments & applied for a review 
thereof, & paid into ct., with a denial of 
liability, the amount of the weekly payments 
up to that date. - While the county ct. pro- 
ceedings were still pending, pltf. brought an 
action, alleging that he had not reeovered 
from his injury, & claiming (1) a declaration 
that under Workmen’s Compensation Act, 
1925 (c. 84), 8. 12, defts. had committed a 
breach of their duty by stopping the pay- 
ments otherwise than in pursuance of an 
agreement or arbn., & (2) an injunction 
restraining a continuance of the breach :— 
Held: under sect. 21 the only tribunal to 
determine the question of incapacity was the 
county ct., & as “hat question had not yet 
been determined Lv that tribunal, pltf. could 
not show that his incapacity was continuing 
since the date when defts. stopped the weekly 
payments, & the action failed.---CaTtvon vt. 
ASHWELL & Nesp, Lrp.. [1028] Ch. 484; 97 
L. J. Ch. 1993 139 L. T. 34; 44 ‘0. L. RR. 422 ; 
72 Sol. Jo. 317; 21 B. W. C. C. 97, C. A. 


Cases 3702b—3702f. 


ing, applied for an award of weekly compen- 
sation & for an interiin award of weekly com- 
pensation until the question of the liability 
of his employers should be decided. The 
arbitrator made an interiin award of a weekly 
payment, & authorised the employers to pay 
the money into ct. instead of paying it to the 
workman :—Held : under sect. 12 the work- 
man was entitled to an interim award, & 
the arbitrator had no power to authorise the 
employers to pay the money due thereunder 
into ct. instead of paying it to the workman. 
—ANCTIOR DONALDSON, LyYpb. v. CROSSLAND, 
[1929] A. ©. 297; 98 L. I. PLC. 7; 140 L. T. 
282; 45'T. L. RR. 97; 2] B. W.C.C. 448, HL. 


Annotations :—Distd. Moekbill ». Homer City S.8. Ownors 
(192), 22 BL. W. CO. CL 2 eo, 
(White Sea) & Grimsby (1929), 141 
Hevanir, Gravescid stech & Tinplate Co. (£929), 82 5. W. 
«C. ve HT. ’ 


Pavcitle Steam Navigation Co. (1230), 23 B. We. CLC. 388. 


Folld. Woodrow v, Trawlers 
L. T. 676. Consd. 


Mvans 6. M1) Uraguave Su8. Owners, Barlow 2. 


370Ze. —----.]|--Where employers, on receiving a 


certificate of the worknian’s doctor that he 
is fit for work, stop the payment. of the weekly 
sums to him for compensation for an accident 
arising out of & in the course of his employ- 
nent, but are intormed that the certificate 
was no admission of recovery having regard 
to the fact that if was made on a National 
Health Insurance form, which did not admit 
of stating a man is fit for lizht work only, & 
subsequently the workiuian's doetor reports 
that he is only fit for light work, on an applica- 
tion by the workman for an interim award 


Annolations :— Consd. Anchor Donaldson vt. Crossland, [192!! 
A.C. 207. Refd. Robluson v. Vickers-Armuistrong (1929), 
171; Woodrow v, Trawlers (White Seca) & 


22 B. WC... 
Grimsby (1929), 141 L. T. 676. 


3702d. Power to make interim award---Pa;nent 


that. the employers should continue to pay 
the compensation until the bearing of the 
arbitration, the county ct. judyve, sitting as 
an arbitrator, has a power inherent in) him 


into court.|—-A workman suffered Injuries 


through an accident arising out of & ia the | 
course of his employment, & his employers | 


paid him weekly compensation until a certain 
date. They then terminated the payment, 
on the ground that his incapacity had ceased, 
but there was no award or recorded agree- 


under Workmen’s Compensation Act, 1925 
(c. $84), 8. 12, to make such an interim award 
in order that the provisions tn the section 
shall be made elfeetive. -Wooprow — v. 
TRAWLERS (Wirth Sra) & GrRiMsey, Urp., 
[1930] 1 K. B. 1763 99 LL. KK. BL 7s 141 
L. T. 676; 22 BB, W.O. 456, CL. A. 


ment, 


The workman had not returned to 
work, & his employers had not served on him 
a notice under Workmen's Compensation ; 


S.S. Owners, 


Annotations :— Consd. Bevan vr. Grovesend Steel & Tinplate 
Co. (1929), 22 0. WLC. C. 872; 


Kivans vo. fel Uruguayo 


Barlow wv Pacitic Steam Navization Co. 
(1930), 23 Bo W.C. CL. 383. 


Act, 1925 (c. 84), 8. 12 (8). On the termina- | 3702f. -—---- Time for making application.]-—An 


tion of the payments the workman, on the | 
ground that his incapacity was still continu- 
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3702d i. Fower to make intcrim 
award—Withdrawal by emyloyera of 
application for medical reference.}— 
Held: an interim award fell to be 
refured, In respect that the employers, 
having applied for a medical reference, 
were entitled to the protection of con- 
Signation until the settlement of tho 
Gixpute.— MacauLay eo. WILLIAM BaiRD 
ions con 8.C. 788; 20 B*W.C. C, 


ees, 
e e 


o i. —— On return to work.]—The 
employers of a workman, who had 
been injured by accident, paid com- 
pensation, as for total incapacity, 
without any award having been made 
or any memorandum of agrecment 
having becn recorded. After a time 
the workman started work again with 
the same cmployers, not at his former 
work as a machine moulder, but an a 
labourer. ‘The employers ceased pay- 
ment of compensation as from: the 
date of the workman’s re-employment, 
without having served any certificate 
or notice under sect. 12 (3). The 
workman brought an application for an 
award of compensation as for partial 
incapacity from the date of the cessa- 


! 
‘ 


| 


a ae Ee 


ne ee eee nantmmes maeelioatatd 


tion of payments, & moved the 
arbitrator to make an interim award 
of corupensation. ‘The arbitrator re- 
fused the motion :: d/eld:) an interhun 
award was fneompetent, in respect 
that, as the workman had “ actually 
returned to work,” the etuployers: were 
entitled, under sect. 12 (1), to end 
all payments of compensation. - - 
MS DOUCGAL vt. SINGER MANOUPACTURING 


Co., (E931, S.C. 47; 25 3. W. C. C. 


6'6.-. SCOT 

so. ‘* Weekly payment "—--What is.|— 
In order to muke a phyment a“ weckly 
payment under the principal Act" 
within Workmen’s Compensation Act, 
1923 (c. 42), 8. 14, it must be shown 
(a) that there was an aduission, express 
or implied, of Nabllity under the Act, 
& (b) that the payment was made in 
respect of that admission. 

Where employers paid a sum of 
money to a workman, who signed 4 
receipt bearing that the payspent was 
made without an admission of Hability 
on their part :-—Held: as it did not 
appear tiat the payment complied 
with the above requirementa, sect. 14 
did not apply.—LAFFERTY v. DARN- 
GAVIL CoaL Co., LTp., (1927) 8. C. 
60; 20 B. W. C. C. 671.—SCOT. 
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| exiuinined 


application for an interim award being an 
interlocutory application can only be made 


en te OS ee ee NAL Ree eyeey meee Hie A att 
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sd. Sereice of ccrbificate of recovery - 
Time for ~Service mere than 6 daya 
after eraminationy A inedical prac- 
titiener, Instructed by as enployer to 
exaining aw workman in receipt of 
weekly opuyments, reported fo the 
cmaployer on Jan. 16, 1950 that he had 
the worktnnam on Dee. OO, 
1929, when be bad found Bin to bave 
wholly reeavered, & that, te econftrin 
bik diagnosis, de had subsequently 
had othe workingn X-rayed &  w 
surgeon's Opinion taken. On Jan. 18, 
two days after receiving the medical 
certificate, the enployer served = tt 
upon the workinun, along with notice 
that his weekly payments would be 
ended. In arbu, aleehan the 
workman maintained that) the ¢m- 
ployer was not cntltled under sect. 12 
(3) to end his weekly payments, becuse 
he tad failed to serve the certificate 
within six days after the medical 
examination, & he contended that the 
six days’ time-Himit coutained In sect. 
19 (2) rnust be read inte the provisions 
of sect. 12 (3): Meld: the employer 
hud ended the workman's weekly pay- 
meots In compliance with sect. 12 (4). 
—M‘'GEE v. M'BRAYNE, [1931] S.C. 
69 3 73 Bb, W. C. C. 627 .--- SCOT. 


Cases 37021-—3787b. ENGLISH AND Empire Dicest SuPPLEMENT. 


ending arbn. & cannot be made for the first 

ime at the arbn. itself.—Evans v. En 
Urvuauayo 8.8. OWNERS, BARLOW v. PACIFIC 
STEAM NAVIGATION Co., Lp. (1930), 23 
B. W. C. CO. 883, ©. A. 


3704a. Under recorded agreement—-Effect of supple- 
mental unrecorded agreement.]—HrITrcHENS 
& Oo., Lap. v. Hart, No. 3559a, ante. 


38704b. Application to review subsequent to applica- 
tion to redeem— Ineffective. ]---ELLIoTT, Lrp. 
v. Hosss, No. 3769a, post. 


3708. Add. Annotation :—-Refd. Curran v. Kays, 
[1928] 2 K. B. 469. 


3710a. —-—-.]—-A miner was certified on Nov. 22, 
1919, as sulfering from nystagmus & received 
compensation. After some years’ the 
employers requested ‘a review, on which 
the county ct. judge terminated the weekly 
payments as from Aug. 21, 1925, the date of 
his award, on the ground that the workman 
had recovered from his disablement & was able 
ta do his ordinary work asaminer. There was 
no appeal by the workman from this award. 
Three years later, on June 12, 1928, the 
workman obtained from a certifying surgeon 
a certificate to the effect that he was suffering 
from nystagmus, & thereby disabled from 

. earning full wages at his old employment. 

The date of the commencement of disable- 

ment not arte, on this certificate, the 

workman went to the medical referee, who 
issued a certificate confirm'ug the certificate 

of the certifying surgeon, & fixing Nov. 22, 

1919, as the date of the commencement of 

disablement. The troedical referee also 

certified that the workman was only fit for 
surface work. On that the workman com- 
menced arbn. proceedings, claiming com- 

pensation for partial incapacity as from 1925 

& a declaration of liability. The employers 

contended that. the matter was res judicata, 

& this contention was accepted by the county 

cet. judge. The workman appealed :—-Held: 

the award of Aug. 21, 1925, was final between 
the partics & could not be alfected by the 
certificate of the medical referee.---WILLIAMS 

v. CRAWSHAY Bros. (CYFARTHFA), LTb. (1929), 

22 B. W.C. C. 2238, C. A. 

3718. Add. Annotations :——Distd. Thorpe v. Sadler, 
Sadler v. Thorpe (1027), 20 B. W. Cc. C. 488. 
Consd. Curran v. Kays, [1928] 2 K. B. 496. 


3721. Add. Annotation :—-Consd. Charlton v. Union 
Castle Line, Ltd. (1930), 143 L. T. 66. 


8725. Add. Annotation :-—Refd. Lewis v. Guest. 
Keen & Nettlefolds, Watkins v. Same, 
‘Tucker v. Same, Ingram v. Crawshay (1927), 
96 L. J. K. I. 664. 

8726. Add. Citation :---136 L. T. 129. 


3726a. ——--.]-—A baker’s assistant, aged eighteen 
years, lost his right index finger. The em- 
ployers consented to an award 
payment & then applied for a review asking 
for termination. Their application was 
granted, but the workman obtained a declara- 
tion of Jiability. The workman then applied 
for a review, asking for an increase, & pro- 
duced evidence that he had tried other work 
but was unable to do it. The county ct. 
judge refused the workman’s application on 
the ground that the workman had failed to 





- 


satisfy him that he was unable to do his pre- 


accident work. The workman appealed :— 
Held: there was evidence to support the 


for a weekly | 


finding & no misdirection. Ap dismissed. 
ee v. WILSON (1930), 23 B. W. C. C. 


3781. Add. Annotations :—Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay heat 
06 L. J. K. B. 664; Charlton v. Union Castle 
Line, Ltd. (1980), 143 L. T. 66. Refd. Cushion 
v. Tredegar Iro Coal Co. (1927), 20 
B. W. C. C. 454. 


3733. Add. Annotation :—As to (2) Refd. Lewis v. 
Guest, Keen & Nettlefolds, Watkins  v. 
Same, Tucker v. Same, Ingram v. Crawshay 
(1927), 96 L. J. K. B. 664. 

37384a. Workman generally more fit for work.]— 
A colliery repairer had a series of hernia & 
operations for hernia commencing in 1922. 
In 1927, on the workman’s appln. for com- 
pensation, the county ct. judge found as a 
fact that he was not fit to do the work of 
repairer, & awarded compensation. In 1928, 
the employers applied to terminate the weekly 
payment, & the matter was referred by the 
judge to the medical referee, who reported 
that the workman was fit for his former work 
as a repairer. The judge said that, on this 
occasion, he accepted the evidence of the em- 
ployers’ doctors which he had rejected at the 
former hearing & made an award terminating 
the weckly payments. The workman appealed 
on the ground that the judge had merely 
reversed his first decision without any chanye 
of circumstances. In view of this argu- 
ment, the judge was written to & asked what 
change of circuinstances he found which 
justified him in cominy to his decision in 
1928. In reply the judge said he had found 
that the workman was generally more fit 
for work :—Held: there was evidence that 
the man was fitter gencrally, & there had 
been, therefore, such a change of circum- 
stances as justified the later award.— 
PARTRIDGE, JONES & Paron JOHN, Lp. v. 
SULWAY (1928), 21 B. W. C. C. 423, C. A. 


3737. Add. Annotations :—-Consd. Lewis v. Quest, 
Keen & Nettlefolds, Watkins v. Same, 
‘Tucker v. Same, Ingram v. Crawshay (1927), 
96 L. J. K. B. 664; Bevan v. Nixon’s Navi- 
gation Co. (1928), 1389 L. T.647. Refd. Cushion 
v. Tredegar Iron & Coal Co. (1927), 20 B. W. 
C. C. 454; Barber, Walker & Co. v. Flint 
(1928), 988 L. J. K. B. 83. ” 

8737a. ——~ -]--The principles laid down in 
Bevan v. Energlyn Colliery Co., No. 3366, 
ante, for computing the weekly payment in 
cases of partial incapacity, where there 
has been a fluctuation of wages since the 
accident, have been incorporated in Work- 
men’s Compensation Act, 1925 (c. 84), to 
a limited extent by’sect. 11 (3), Apart from 
that sect. the principle does not apply to 
cases under the Act, the provisions of 
Workmen’s Compensation Act, 1906 (c. 58), 
Sched. I. (3), with regard to partial incapacity, 
having been repealed by Workmen’s Com- 
pensation Act, 1923 (c. 42).—CaLow v. 
SHELTON IRON, STEEL & CoaL Co., Lp. 
(1928), 21 B. W. C. C. 125, C. A. 


8787b. General fall in wages.}—A collier being 
partially incapacitated by an accident arising 
out of & in the course of his employment, 
entered into an agreement with his employers 
by which, after reciting that the wo "s 
average y earnings for twelve months 
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3745a. 


3749. Add. Annotation :—.As lo (1) Apld. Glad- 
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before the accident were £3 19s. 4d., it was 

that the employers should find him 
suitable employment & pay him the wages 
which he could earn therein &, in addition 
to those wages in each week, half the 
difference between his said average weckly 
earnings & the wages he could earn at the 
said employment by working while the pit 
was at work, but not in any case exceeding 
£1. After weekly payments under the ayree- 
ment had been made for some years, the rate 
of wages having fallen, the employers applied 
to have the payments reviewed under 
Workmen’s Compensation Act, 1906 (c. 58), 
Sched. I., 8. 16 :-—-Held : a change in the rate 
of wages, being one of the events con- 
templated & provided for by the agreement, 
was not such a change in the circumstances 
as entitled either party to have the weekly 
payments reviewed.— BARBER, WALKER & 
Co. v. FLINT, [1929] 1 K. B. 256; 98 L. J. 
K. B. 83; 140 L. T. 154: 21 B. W. OC. CG, 
428, C. A. 


—.|--A workman, who was paid com- 
Seger for the loss of three fingers, & who 

ad returned to !.ght work, was discharged 
owing to the closing down of his employers’ 
works. He registered with the Labour 
Exchange & for some months received un- 
employment benelit, together with a pro- 
portionate amount of compensation from his 
late employers. When the unemployment 
benefit ceased he claimed full compensation, 
proving that he had made genuine attempts 
to obtain work but had failed owing to his 
injury. The county ct. judge awarded a sum, 
less than the full compensation, to date from 





the application for review & not frons the |! 
cessation of the unemployment benefit: :--- | 
Held: the workman was entitled to com: ! 


pensation on the basis of total incapacity as 
from the date when the unemployment 
benefit ceased.—KinG v. BrirtsH STEEL 
ConrPpn., Lirp. (1928), 21 B. W. C. C. 37, C. A. 


-4nnotation :——Refd. Hughes cv. Pwil-Heli Granite Co. (1929), 
22 B. W. C. C. 637. 


3748a,. -—---~.|—-A workman was injured by acci- 


dent on July 4, 1926, & was paid com- 
pensation for total incapacity until Jan. 


1929, when the weekly payments Leas 


reduced to 258s. In Mar. 1929, the workman | 
applied for an increase by way of review. | 


The county ct. judge held that there had | 3766 
| 


been no change of circumstances & refused 
the application. The workman later renewed 
his application, alleging that a change of 
circumstances had been created by the com- 
bined effect of the state of the Jabour market 
& his own injury, & claimed to come within 
sect. 9 (4). The county ct. judge found that 
the workman had not really tried to obtain 
employment, & again held that there had 
been no change of circumstances that would 
justify a review. ‘The workman appealed :-— 
Held: there was evidence to support the 
finding, & no misdirection.—-CHARLTON v. 
UNION CASTLE LINE, Lrp. (1930), 1483 L. T. ! 
66; 23 B. W. C. C. 65, C. A. 
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stone Spinning Co. v. Nangle (19238), 98 L. J. 
K. B. 161. 
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a. Particulars —Contents 
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37538a. —_—- Effect of Workmen’s Compensation 


Act, 1926 (c. 42).|—A workman, being a 
minor, who met with an accident arising out 
of & in the course of his employment before 
the above Act came into force, is, if he was still 
under twenty-one years of age when the Act 
came into force, entitled to obtain a review 
during the extended period permitted by the 
amending Act.—Epwarp Ourran & Oo. v. 
Kays, [1928] 2 K. B. 469; 07 L. J. K. B. 
806 ; 1301. T. 294; 21 B. W.C. 0. 203, 0. A. 


3754a, —-—-- ——.-. -_--.}--An infant workman at 


fifteen years of age commenced work at 8s. 
aweek. At sixteen years of age when he met 
with an accident he was receiving 128. a week, 
& reccived compensation based on that figure. 
When he was twenty years old he applied 
for a review of the weekly payment. his 
evidence being that three years earlier he had 
been offered a post on o liner. The county 
ct. judge found that the workman was not 
suitable for a post at sea, d&, apparently 
without considering whether the man might 
have obtained work elsewhere at an increased 
wage, he further found that at the date of the 
hearing the workman would probably have 
been earning. if uninjured, no more than the 
amount which he was carning when he met 
with the accident. The workman appealed : 
—Held: the reasons given by the county ct. 
judge for his award were unsatisfactory & 
the case must be remitted for further con- 
sideration. Appeal allowed. Case remitt&a,— 
MILLER v. TAYLOR WSON (IESE), (00 1.5K. BG. 
611; 1451. T. 6390; 24 8. W. OL C. 287, CA, 


3754b. — --- Question of fact.[--4n intent work- 


man met with an accident while employed 
as a motor-lorry driver’s imate & received 
compensation, On attaining twenty one the 
workman asked for a review of the weekly 
payment, alleging that but. for the accident 
he would now have been able to carn wages 
as a motor-lorry driver, At the hearing of 
the arbn. the workman called evidence to 
show that he had learned to drive a motor 
lorry, but the county ct. judge disbelieved 
this evidence & made an award in accordance 
with an offer submitted to by the employers. 
The workman appealed :-—Held: the ques- 
tion was purely one of fact & there was no 
misdirection. Appeal distnissed.~- RUSTON 
v. RynuURN (1931), 24 BL W. ©. C. LOL, OC. A. 
of.}-- Upon an 
application by an employer to review a weckly 
payinent & diminish it, or tetminate or 
diminish it, the appropriate form 16 Form 5, 
under which certain particulars :re to be 
given. These do not include particulars of 
the extent to which diminution is asked for, 
but the county ct. judge has a discretion to 
order or tu refuse such further particulars 
under vr. 29 (2). His decision on the point 
is not a decision on a question of law, & 
there is no appeal therefrom. Semble: such 
particulars ought to be sparingly ordered, & 
not with the object. of compelling the county 
ut. judge to give costs to one side or the other, 
& there is mach greater reason for asking for 
particulars of the extent of diminution of a 
weekly payment where termination is not 
asked for, than where the employer is asking 


tee tne ee EM is Ee eR Gop ena 5 aa cape SPRONtORL ore See Ahm Mm gh Soe + 





Ee a 


nt of | Coat Co., Lrp., (1926) 8. C. 972.-- 
sco 


ManoRk PowIs 


Cases 3766a—3801b. 


for termination or diminution.—VICKERS, 
Lrp. v. Miners, TuamMes Stram Tua & 
LIGHTERAGE Co. v. INGRAM (1927), 96 L. J. 
K. B. 490; 187 L. T. 226; 71 Sol. Jo. 350; 
20 B. W. C. C. 269, C. A. 

3769. Add. Annotation :—-Apld. Elliott, Ltd. v. 
Hobbs (1929), 22 B. W. C. C. 509. 


3769a. -/—A workman suffered an 
accident to his right eye in Apr. 1923. 
Liability was admitted & compensation paid. 
In Dec. 1927, the weekly payments were 
reviewed & the county ct. judge made an 
award in respect of partial incapacity at the 
rate of 178. 6d. a week, such rate to date 
from Feb. 1927. Compensation continued 
to be paid at this rate without any suggestion 
on the part of the workman that the rate 
should be altered. In June, 1929, the 
employers filed an application for redemption 
of the 17s. bd. per week under sect. 13 on the 
basis of permanent partial incapacity. The 
workman’s solrs. wrote to the employers 
that the workman objected to the applica- 
tion to redeem, but that they could not object 
to it as they themselves felt that his medical 
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condition was & would continue to be the | 


same as it had been for the past two years. 
At the hearing of the application on July 1. 
medical evidence was called to the effect 
that the workman’s condition was stabilised 
& that there was unlikely to be any change 
in either eye. The county ct. judge, 
* however, dismissed the ap, lication to redeem, 
stating that he was doing so in the exercise 
of the discretion which, in his opinion, the 
legislature, had given to him. The em- 
ployers gave notice of appeal, & later the 
workinan filed an application for review on 
the ground that his incapacity had increased : 
—Held: (1) the employers have an absolute 
right to redeem, & the judge has no discretion 
to refuse such application ; (2) the applica- 
tion of the workman to review not being in 
existence at the date of the hearing of the 
employers’ application to redeem & the right 
of the employers to redeem having become 
crystalised by that date, the subsequent 
application to review could have no effect.— 
ELMiorr, Lirp.v. Llobas (1920), 22 B. WwW. C. C. 
. 609, C. A, 

3775. Add. Annotation :—-As to (1) Consd. Curran 
v. Kays, [1928] 2 K. B. 469. 

3777. Add. Annotation :-—Apld. Eliott, Ltd. v. 
Hobbs (1920), 22 B. W. CC. C. 500. 

3781. Add. Annotations :—-As to (2) Refd. Curran v. 
Kays, [1928] 2 K. B. 169. Generally, Refd. 
Klhiott, Ltd. uv. Hobbs (1929), 22 Bb. W. C. C. 
509. 

3799. Add. Annotations :---.As to (1) Apld. Raeburn 
v. Lochgelly Iron & Coal Co. (1926), 20 
B. W. C. C. 637. Consd. Bradley v. London 
& North Eastern Ry. Co. (1031), 145 Li. TP. 
30. 

3801a. -—-— Scheme inapplicable where employ- 
ment occasional-—What is occasional work.]—— 

PART XIV. SECT. 22, SUB-SECT. 1. | 


sc. Furious Industries (Silicosis) 
Scheme, 1W28---Duty to furnish informa- 
tion as to previous emplojnnent—- Time 
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he shall forfeit: an 


for furnishing.)-—Various Industries 
(Silleosis) Scheme, 1928, para. 13, 


enacts that a claimant for compensa- 
tion under the Scheme nmiust. furnish 
the cmployer from whom compensa- 
tion is clalmed with true information 


his cine gee 


| surgeon to be 
refusec 


as to his previous employment, & that, 
if the claimant withholds information, 
right to compcnsa- 
tion under the Scheme. 
who had been certified by the certifying 
totally diasbled by 
silicosis, claimed compensation from 
His claim having been 
he brought arbn. proceedings, 
& in the initial writ furnished for the 
first time the particulars 


ENGLISH AND Empire Dicest SupPLEMENT. 


By Metal Grinding Industries (Silicosis) 
Scheme, clause 2, the scheme is made to 
apply to all workmen employed in the grind- 
ing of metal ny mechanical power or in glaz- 
ing, when such glazing is carried on in the 
same room as the grinding, but by proviso (a) 
thereof the scheme is not to apply, if such 
employment is occasional only, & for not 
more than eight hours in any week. A 
workman, employed by knife-blade manu- 
facturers, superintended the girls in the 
glazing shop, & also worked on the processes 
of glazing known as rebuffing & whittening. 
In the course of his work he used an abrasive 
wheel in the whittening shop, whittening 
involving the raising of silica dust. He 
became totally disabled from silicosis & was 
certified accordingly. The county ct. judge 
found that the work done by the workman 
in rebuffing & whittening was ‘ occasional 
only & for not more than eight hours in any 
week,” & was, therefore, within the above 
proviso, & that he was thereby precluded from 
the benefit of the scheme. The workman 
appealed :—-Held: for the employment to 
fall within the proviso if must be both 
‘occasional only ’’ & ‘for not more than 
eight hours in any weck.’’ In this case the 
workman was called on, under his ordinary 
employment, to do the work, &, therefore, 
such work was not ‘‘ occasional only.’’— 
MAKIN v. NEEDHAM, VEALL & TYZACK, LTD. 
(1929), 22 B. W. C. C. 76, C. A. 





3801b. ——.-- Disablement before Scheme in opera- 
tion.|— By Various Industries (Silicosis) 
Scheme, dated Dec. 11, 1928, workmen 


engaged in certain processes are brought 
within the operation of the 1925 Act. By 
para. 2 the scheme came into operation on 
Feb. 1, 1929, & is made to apply to all work- 
men employed at any time on or after Jan. 1, 
1929, in the processes therein specified. By 
para. 11 1925 Act, s. 14, requiring the claim 
to be made within six months of the happen- 
ing of the accident, is made to apply, the 
disablement. being treated as the date of the 
accident. A street’ mason employed on 
Jan. 1, 1929, on a process within the scheme 
was taken ill on Jan. 8, & later went to 
hospital suffering from silicosis. He did not 
know until Apr. that he was entitled to 
compensation. On Apr. 28 he wrote to the 
certifying surgeon who, however, was away. 
Hie took no further steps to get certified until 
at the end of June he was discharged from 
hospital in order to see the certifying surgeon, 
who examined him & certified him on July 2, 
1929, to be disabled by silicosis as from 
Jan. 10, 1929. On July 12 he first gave 
notice to his employer of the accident & 
made a claim. The county ct. judge held 
that the accident having occurred between 
Jan. 1 and Feb. 1, 1929, was not one to 
which the scheme applied, & that there was 
no reasonable cause why the workman should 
have delayed making his claim until two 
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previous elmploywent required by 
para. 13 of the Scheme :-- eld; there 
being in para. 13 no time Hniit) within 
Which the informnation must be fur- 
nished, the workman, baving furnished 
| it in the initial writ, was not in breach 
; Of para. 13; &, accordingly, he had 
| pot forfeited his right to compensa- 
| 
| 


A workman, | 


tion.—-HENRY r. GLADSTONE, [1931) 
: S. C. 228.—SCOT. 
as to 
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days after the six months had expired. The 
workman appealed :—Held: although the 
Scheme did not become operative until 
Feb. 1, 1929, it nevertheless applied to all 
workmen employed on or after Jan. 1, 1929, 
& therefore app ied to a workman employed 
on Jan. 1, 1929, who was certified after that 
date as being disabled. On the second point 
the award was upheld on the ground that 
there was here no reasonable cause for the 
delay in making a claim. Appeal dismissed. 
—HO tT v. HOBSON (ANDREW) & Sons (19380). 
23 B. W. O. C. 242, C. A. 


380ic. Order extending Workmen’s Compensation 


Act, 1906 (c. 58), s. 8, to fronworkers’ 
cataract —- Construction of Order.] — Held: 
the proviso to Workmen’s Compensation 
(Ironworkers’ Cataract) Order, 1925, was not. 
governed by the operative words in par. 2 
which contained the absolute Jimit of six 
months in all, & where the incapacity was 
continuing, compensation could he allowed 
for the continuing incapacity. Semble: the 
absence of a bed in a ward or a vacancy in a 
place for an operation would be a good 
medical reason for “he non-performance of an 
operation within. the four months.—DAVIESs 


v. BaLpwins, Lrp. (1926), 186 L. T. 462; | 


What amounts to modification.]—1925 Act, 
s. 43 (3), gives the Secretary of State power 
to ‘“‘make Orders for extending the pro- 
visions of this section to other diseases & 
other processes, & to injuries due to the 
nature of any employment specified in the 
Order not being injuries by accident, either 
without modification or subject to such 
modifications as maY be contained in the 
Order.”’?’ Workmen’s Compensation  (In- 
dustrial Diseascs) Consolidation Order, 1929, 
para. 1, extends the provisions of sect. 43 
‘subject to the modifications hereinafter 
specified,” to (inter alia) cataract caused by 
exposure to rays from molten or red-hot 
metal. Para. 3 provides that ‘‘a person 
suffering from cataract shall not be entitled 
to compensation under the provisions of the 
said sect. on account of that disease for more 
than six months in all,” subject to a power 
of extension at the discretion of the arbitrator 
acting on the advice of the medical referee :~-: 
Held: para. 3 was a © modification ” within 
sect. 43 (3), & was therefore not ultra vires.— 
LEONARD v. REDBROOK 'TINPLATE Co., Lrp., 
[19381] A. C. 205; 100 L. J. K. B. 285; 144 
L. T. 346; 47 T. L. R. 187; 23 B. W.C, C. 
875, H. 1. 


20 B. W. C. C. 116, C. A. 


Annotation :—Consd. Leonard v. Redbrook Tinplate Co., 
(1930) 1 K. B. 643. 


3801d. Right to compensation not limited to skilled 


3801f. Metal Grinding Industries (Silicosis) Scheme 
—-Necessity for employment on process when 
Scheme brought into force.|--By para. 2 of 


J.8. 


workers.]—-Applt. was employed by resps., 
who were varnish manufacturers, as a general 
labourer. He was twenty-two years of age 
& his wages were £2 a week. His work was 
to help with the loading & unlosding of 
vehicles, & clean & fill old varnish druss. | 
In the course of his work he came into contac? ! 
with rosin, turps, wood-oil, gum, etc., & he | 
had to use turpentine for cleaning his hands 
as soap would not remove the dirt. In Dec. 
1929, the certifying surgeon ccrtified that he 
was suffering from dermatitis produced by 
dust & liquids & was thereby disabled for 
work. On a claim for compensation under 
the Act the county ct. judge awarded him a 
weekly sum for compensation from Dec. 7, 
1929, until Feb. 1, 1930, when it was to be 
terminated. He held that applt. was not. 
then disabled from earning full wages at | 
the work at which he was employed ; that he | 
was employed as a labourer simply & that 
he had full capacity to perform all kinds of 
general labouring work ; & that the wording 
of sect. 43 (1) (i) precluded appit., who was a 
labourer, from recovering compensation a8 a 
worker in the varnish-making industry or | 
otherwise than as a general labourer :—- 
Held: the view taken by the county ct. 
judge that the workman did not come within 
sect. 43 was erroneous. There was nothing 
in the words of that sect. which limited its 
een to skilled workers in a process. 
It applied to any ordinary unskilled labourer 
who suffered from any industrial disease due 
to the nature of his employment, & who 
was thereby disabled from earning full wages 
at the work at which he was employed.— 
GILMORE v. FREDERICK BoruM, Lip. (1930), 
99 L. J. K.B. 640; 143 L. T. 307; 46T. L. BR. 
484; 74 Sol. Jo. 402; 23 B. W. C. C. 198, 
C. A. 
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3801e. Extension of section to other diseases by 


Order in Council—-Subject to modification— 
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Metal Grinding Industries (Silicosis) Scheme, 
which came into force on Jnly 1, 1027, the 


. Scheme is made to apply to any workman 


employed on or after that date in certain 
processes connected with the grinding of 
metals, By para. 7 the certifying surgeon 
is to certify the date of disablement, & by 
para. 4 the workman, to qualify for com- 
pensation, must have been employed in the 
specified processes within the three years 
previous to the certified date. By para. 5, 
where the workman has been employed in 
the processes for not less than live years, the 
onus is on the employer to prove that the 
disease is not due to employment in the pro- 
cesses instead of on the workman to prove 
that the disease is so dus. A workman had 
been employed as a nail & tack maker for 
thirty-five years & as such had for many 
years to use 2a sandstone grindstone, On 
Feb. 7, 1930, the workman ceased work, & 
on Aug. 19, 1930, he was certified by the 
certifving surgeon to be suffering from 
silicosis, the date of disablement being fixed 
as Feb. 77,1930, Onaclaim for compensation 
the county ct. judge found that, although the 
workman had not been employed in any 
process mentioned in para. 2 of the Scheme 
since the Scheme came into force, yet as he 
had been lt gee previously in such a 
process for nof. less than five years, he held 
that the employers had failed to discharge 
the onus put upon them by para. 5 of the 
Scheme, & therefore held that the disease 
must be deemed to be duc to the employment. 
He accordingly made an award in favour of 
the workman. The employer appealed :— 
Held: by the finding of fact that the work- 
man had not been employed in any process 
mentioned in the Scheme on or after the date 
when the Scheme came into force, the work- 
man was not within the Scheme at all, & 
therefore para. 5 could not be made to apply 
to him. Appeal allowed.—Huaaxs © yv, 
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Harrison & Cook (1931), 24 B. W. C. C. | 3816. Add. Annotations :—<As lo (2) Consd. Cauldon 


104, C. A. 


8802. Add. Annotation :—Apld. Young v. Keeble 
(1928), 21 B. W. O. O. 294. 


Potteries v. Johnson (1926), 20 B. W. C. C. 42. 
ea Young v. Keeble (1928), 21 B. W. ©. C. 


8805. Add. Annotation :—Consd. O'Neil v. Wilsons | 3816a. Certificate of death—Various Industries 


& Clyde Coal Co. (1926), 19 B. W. C. C. 656. 
3807. Add. Annotation :—Refd. O’Neil v. Wilsons 
é& Clyde Coal Co. (1926), 19 B. W. C. C. 656. 
3810. Add. Citations :—[1927] A. C. 461; 96 
L. J. K. B. 608; 137 L. T. 257; 71 Sol. Jo. 
429; 20 B. W. C. C. 391. 
Add. Annotation :—Refd. M'‘Dougall  v. 
Bunueriee Iron Co. (1927), 20 B. W. C. C. 
4.19. 
3811a. Silicosis—-Construction of Various Industries 
(Silicosis) Scheme, 1928.|—-By clause 2 (vii) 
of Various Industries (Silicosis) Scheme, the 
scheme is made to apply to all workmen 





employed in the potteries in certain specified . 


processes only. One of such specified pro- 
cesses is ‘‘ any process in or incidental to the 
manufacture of china or carthenware, in- 
cluding sanitary earthenware, electrical 
earthenware, & ware tiles.”’ A workman 
was cmployed to put spouts & handles on 
teapots made of Jet & Rockingham ware, 
& was certified as being totally disabled ; 
from silicosis. Kvidence was given before 
the county ct. judge that Jet & Rockingham 
ware was a special branch of the pottery 
trade & did not come within the meaning 
of the trade term “ earthenware ’—Held : 
the words used in describing the processes 
specified in the scheme are to be interpreted 


—— 
. 


(Silicosis) Scheme, 1928—-Whether presence of 
medical referee at post-mortem essential.]— 
By clause 14 (1) of Various Industries 
(Silicosis) Scheme, 1928, it is provided that 
where an application is made on behalf of 
dependants of a deceased workman to a 
medical referee for a certificate that death 
has been due to silicosis or silicosis & tubercu- 
losis, the medica] referee must, after a post- 
mortem examination, give a certificate in 
accordance with the facts & such certificate 
shall be conclusive. It is further provided 
by the same paragraph that the post-mortem 
examination shall, if possible, be made by or 


under the personal supervision of the medical 


referee. The last provision is directory & 
not imperative. Therefore, where, on the 
death of a workman, a coroner ordered a 
post-mortem examination, which the medical 
referee was not invited to attend, & subsc- 
quently, after an examination of portions of 
the lungs, the medical referee gave a certifi- 
cate that death was due to silicosis & tubercu- 
losis :—Held: (1) the provisions of clause 
14 (1) of the Scheme were complied with & 
the certificate was conclusive; (2) further, 
the correct procedure to quash a certificate 
would be to obtain a rule nisi for a writ of 
certiorari.—HINDMARSH v. JOHNS (EDWARD) 
& Co., Lrp. (19380), 23 B. W. C. C. 537, C. A. 


in the technical sense in which they would | ggigg, ___ .|—A french polisher had suffered 


be understood by those engaged in the trades 
concerned & not in the wide sense in which 
they might be understood by the general 
public.—DoncastTerR v. SUDLOW (It.) & SONS 
(1929), 22 B. W. C. OC. 564, C. A. 

3818. Add. Annotation :—Consd. Edwards v. Pen- 
rhiceiber Navigation Colliery Co. (1931), 24 
B. W. C. C. 117. 

3814. Add. Citations :—[1928] 1 K. B. 291; 96 
Ll. J. K. 3B. 38473 187. T. 26; 91 0. P. 483 
21 B. W. C. C. 226. 

3815a. ----.- —--— -----.]---A certificate of disable- 
ment granted to a workman under 1925 
Act, s. 48, certified as the date of disable- 
ment a date more than six months before 
the date of the certificate. Consequently a 
claim by the workman for compensation 
founded upon the certificate was not made 
within the period prescribed by 1925 Act, 
s. 14 (1), namely, six months from the 
occurrence of the accident, the disablement 
being treated by sect. 43 as the happening 
of the accident. If the certificate had been 
granted immediately after the examination | 42 


oo 


intermittently from dermatitis since 1925, 
while working for different employers. The 
medical referee issued a certificate on Jan. 30, 
1928, in which he certified that on Jan. 80, 
1928, appct. was no longer disabled by 
dermatitis. On Mar. 10, 1928, appct. was 
examined by the certifying surgeon, who on 
that date certified that she was suffering 
from dermatitis & had been disabled thereby 
since Sept. 29, 1927. Onaclaim by the work- 
man for compensation based on the certify- 
ing surgeon’s certificate of Mar. 10, 1928, the 
county ct. judge held the two certificates 
being inconsistent, the certificate of the 
medical referee must prevail to the effect 
that the workman was not disabled after 
Jan. 30, 1928 :—Held: there was no vital 
inconsistency between the two certificates, 
bearing in mind the intermittent character 
of dermatitis, & the certificate of Mar. 10 
was consistent with dermatitis having broken 
out again.—Macy v. CoRK MANUFACTURING 
Co., Lirp. (1928), 21 B. W. C. ©. 306, C. A. 


totation :-~Consd. aS «. Crawshay Bros. (Cyfarthfa) 


of the workman by the certifying surgeon (1929), 22 B. W.C. C. 22 
the claim for compensation could have been | 8819a. Certificate incomplete—Death of certifying 


made in time :—AHeld: on the facts, the 
failure to make the claim within the pre- 
scribed period was due to the delay of the 
certifying surgeon &, so far as the workman 
was concerned, was occasioned by reasonable 
cause, within proviso (b) to sect. 14 (1), & 
the workman was entitled to compensation. 
—KITCHEN v. Kocn (C.) & Co., Lrp., {1931} 
A. 0. 753; 100 L. J. K. B. 459; 145 L. T. 
618; 47 T. L. R. 558 ; 75 Sol. Jo. 571, H. L. 


— 


PART XIV. SECT. 22, SUB-SECT. 3.—- 
se. Failure to show disablement due 
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to disease — Omission LID. wv. 
ie thereby.’’|}-—Heid . fatal.— BROKEN S. A, Ss. R. 49.—AUS. 
HILL ASSOCIATED EBMELTERS P. 


surgeon—Subsequent certificate by successor 
phoma hited Jaly 12, 1926, eighteen 
months after the workman had left his 
employment, Dr. S., the certifying surgeon 
of the district, certified that the workman 
was suffering from lead poisoning. The 
certificate did not comply with the regula- 
tions as no date of disablement was filled 
in, nor were the words °*‘ I certify that the 
disablement commenced on the day 


Of. word , PRIETARY, VELLA, [1927] 


‘RO- 


Vol. XXXIV.—Master and Servant. Cases 3819a-—3S21b. 


of ” struck out. Before the work- 
man could see Dr. 8. to have the omission 
put right the doctor died. After Dr. F. had 

een appointed in his place the workman, 
on Aug. 12, 1926, obtained a certificate from 
him in which the date of disablement was 
filled in as Nov. 23, 1924. In answer to the 
workmen’s request for arbn., based on Dr. 
¥.’s certificate, the employers denied liability 
to pay compensation on the ground that, as 
Dr. 8.’s certificate did not specify the date of 
disablement, sych date was deemed to be the 
date of the certificate, & was fina] & con- 
clusive, & Dr. F.’s certificate was accordingly 
invalid, & as the workman had not been in 
their employment for more than twelve 
months prior to that date of disablement, 
he could not recover compensation. The 
county ct. judge upheld that contention :— 
Held: the first certificate was incomplete 
in that it had not dealt with the date of dis- 
ablement in either manner provided by the 
regulations & was invalid, & the workman, 
not being able by reason of the death of Dr. 
S. to have the matter put in order, was 
entitled to rely on the second certificate.— 
POWELL v. CAULDUN POTTERTES, LTD. (1926), 
96 L. J. K. B. 245, 1386 L. T. 532; 20 B. W. 
C. C. 16, C. A. 


Annotation :~Folld. Hands v. Great Western Colliery Co. 
(1930), 23 B. W. C. C. 477. 


8819b. Certificate ineffective—Issue of second 


certificate.|—A miner was certified by the 
certifying surgeon as being disabled from 
Mar. 31, 1924, by miner’s nystagmus. From 
Oct. 1924, to Mar. 1929, he worked on the 
surface as a partially incapacitated workman. 
On Mar. 8, 1929, he was served under 1926 
Act, s. 12 (3) with a doctor’s certificate 
alleging complete recovery, & the question 
was ultimately referred to a medical referee, 
who, in Apr. 1929, certified that the workman 
was not then suffering from miner’s nystag- 
mus & was fit to resume work underground. 
On Dec. 12, 1929, the workman obtained 
from the same certifying surgeon a certificate 
that he was disabled by miner’s nystagmus, 
but the certificate did not certify a date from 
which disablement commenced, nor were the 
words “& I certify that the disablemen 

commenced on the day of " 
struck out in accordance with the instructions 
contained in Form 3 in the schedule to the 
regulations as to certifying surgeons, which 
states ‘‘ [if the surgeon is unable to certify 
a date on which the disablement commenced, 
he should strike out this part of the certificate. 





3821a. —-— 


In Mar. 1930, the workman filed an applica- 
tion for arbn. based on an allegation of 
recurrence of the industrial disease which 
originally manifested itself in 1924. The 
county ct. judge made an award in favour of 
the employers on the ground that the date 
of disablement must. be taken to be Dec. 12, 
1929, & that the certifying surgeon had no 
power to displace the certificate given on 
Dec. 12, 1929, by the certificate given in 
Jan. The workman appealed :—Held: the 
certificate of Dec. 12, 1020, was ineffective, 
as no date of disablement could be inferred 
from it, & the certifying surgeon was entitled 
to issue an effective certificate giving the 
date of disablement as Mar. 31, 1924. Case 
remitted for compensation to be awarded.— 
HANDS v. GREAT WESTERN COLLIERY Oo., 
Lrp, (1980), 23 B. W. C. C. 477, C. A. 


3820. Add. Annotations :--- Apld. Cauldon Potteries 


v. Johnson (1026), 20 B. W.C. C. 42. Consd. 
Davies v. Baldwins (1926), 1386 I. TT. 462. 
ae Young v. Keeble (1928), 21 B. W. C. CO. 





~.J—A certificate was given by the 
certifying surgeon that a workman was 
suffering from lead poisoning. A leading 
symptom of the disease was stated on the 
form to be dupuytrens contraction. Full 
compensation was paid until an application 
by the employers to review the weekly pay- 
ments. The workman was still incapacitated 
by dupuytrens contraction. The county et. 
judge refused to treat. the certificate as con- 
clusive as to dupuytrens contraction being a 
symptom of lead poisoning, &, on contra- 
dictory medical evidence given at the 
hearing, & also on knowledge he had acquired 
some years before while sitting on a com- 
mission to consider industrial diseases, 
including dupuytrens contraction, held the 
symptoms, though still the same as those set 
out in the certificate, were not due to the 
certified disease, & reduced the compensation 
to ld. a week. The case involved a point of 
law, &, early in the hearing, counsel callea 
attention to that fact, but. the judge omitted 
to take any notes of the procecdings :-—- 
Held: (1) the certificate that the symptoms 
were due to the certified disense was con- 
clusive, & evidence to the contrary was 
inadmissible, & there was no evidence of 
any new factor or new disease to support an 
award in reduction of compensation. 
(2) Observations on the judge's duty to take 
a note.—-CAULDON DPorrmritte, LTp. v. 
JOHNBON (1926), 20 B. W. C. CO. 42, CO. A. 


SS A ce ce A aS“ 


disa e ill be deemed 
S Hae eee ae date on which | 4nnotation:—As to (1) Apld, Young v. Keeble (1928), 21 
this certificate is given].” On obtaining this Be We CeCe a0 
certificate the workman made a claim for | 3821b. As to cause of death or incapacity.) —A 
compensation on his employers, who appealed workman, employed as a painter, was from 
to a medical referee. The medical referee on July to Sept. 1927, laid up with an ulcer on 
Jan. 4, 1930, dismissed the employer’s appeal. his ankle & with heart trouble. From 
The certifying surgeon then issued a second Oct. 19 onwards he became unfit for further 
certificate which he ante-dated Dec. 12, 1929, | work with loss of power in his left arm & 
& in which he certified that the workman’s | leg, he became mentally incapable, his 
disablement commenced on Mar. 31, 1024. memory failed, & his heart got worse On 
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that cortified by the cerlifying surgeon, 
& more than twelve months before the 
workinan entered bin new employment 
& refused compensation :—£ 2 @ 
date of disablement stated in the 
certificate of the certifying surgeou 
was conclusive.—-TENNENT v., Moone 
(A.-G.) & Co., Lrp., {1920} B. Cc: (Ct. 
of eae.) 7.—8COT. 


a certificute that he was dixubled owing 
PART XIV. SECT. 22, SUB-SECT. 3. | to miner's nystagmus, & that disable- 
c. ment had commenced on a date since 

af. As to date of commencement of | he entered his new employuicn:. 
disease.|}—A miner, who had previously | appeal by the employers aguinst the 
suffered from miner's wuystagmus, | certificate was dismissed by the modical 
Obtained work from new employers. | roferec. an arbn. the arbitrator, 
ortly after entering this employment {| aftera proof, held that the disablement 
be obtained from a certifying surgeon | had commenced on a date carlicr than 


6: 


Nov. 16 he was admitted to hospital, where 


the medical su erintendent found that he | 


had long-s disease of the heart 
caused by kidney trouble.. On Nov. 23, the 
certifying surgeon visited the hospital, & 
sae ne 7 — rt the Soe Sebi 
suffe rom oisoning or ite sequel, 
& had: heed disabled as from Oct. 19. The 
medical superintendent was ignorant both of 
the visit & of the certificate of the certifying 

eon &, when the workman died on Dec. 23, 
certified that the cause of death was cerebral 
hssmorrhage caused by valvular disease of 
the heart. The county ct. judge held he was 
not bound to find that death was due to the 
disease certified by the certifying surgeon, 
& refused to make an award in favour of the 
dependants, on the ground that they had not 
discharged the onus of proving that lead 
poisoning either caused, contributed to, or 
accelerated death :—Held: there was evi- 
dence to support the finding, & no mis- 
direction. YOUNG v. KEEBLE, Lrp. (1928), 
21 B. W. CO. ©. 294, C. A. | 


38821c. ——-.]|—An odd job man in spinning mills | | 
was certified as suffering from epitheliomatous | . 


ulceration of the skin due to mineral oil. 
- He died five months later. The county ct. 
’ judge held the certificate of the certifying 
surgeon was conclusive & debarred him from 
hearing any evidence on behalf of the 
employers, which tended to show that he had 
not contracted the diseas in their employ- 
ment & that death did not result from the 
disease :—Held: the judge was not entitled 
to refuse to hear the evidence, & the case 
must be remitted for rehearing.—NEEDHAM v. 
ACE M11. Lp. (1928), 21 B. W.0.C. 189, 0. A. 


3821d. As to date of disablement.] —- ‘I'he certi- 


ficate which a workman must obtain from 
the certifying surgeon under 1926 Act, s. 43, 
as @ condition precedent to a claim for 
compensation on the ground of disablement 
by an industrial disease is conclusive as to 
the date of disablement, & it is therefore not 
competent for the arbitrator to determine 
that the disablement commenced at an 
earlier date.—Wiisons & CLypE Coa Co., 
Ltp. v. FLYNN, [1980] A. C. 516; 99 L. J. 
P. C. 189; 1483 L. T. 862; 46 T. L. R. 441; 
74 Sol. Jo. 487; 23 B. W.C. C. 159, H. 1. 


Cases 3821b—3822a. FEINGLIsH anD Empire Digest SUPPLEMENT. 


loading lorries containing old iron, rags & 
bones. By May 2 the dermatitis had become 
so bad that he had to cease work. On 
Aug. 28, 1980, he obtained a second certifi- 
cate from the certifying surgeon that he was 
suffering from dermatitis, but fixing the 
date of disablement at the date of the 
original disablement, Mar. 14, 1928. On 
this occasion no notice of disablement was 
given to resp., & he remained unaware of the 
certificate till the workman commenced the 
present proceedings against him for com- 
pensation on Sept. 19, 1930. The county 
ct. judge declined in the circumstances to 
treat the second certificate as conclusive of 
the date of disablement in accordance with 
1925 Act, s. 43 (2), & on the evidence that 
the workman had recovered from the dis- 
ablement of Mar. 14, 1929, by Nov. of that 
year, dismissed the application. On appeal : 
——Held : (1) as no notice of disablement had 
been given after the second certificate as 
required by 1925 Act, s. 14 & r. 41, sub- 
r. 2, of Workmen’s Compensation Rules, 
1926, so that resp. was never given the 
opportunity of appealing to the medical 
referee as provided by reg. 8 of the Regula- 
tions as to Certifying Surgeons, the certificate 
was not conclusive of the date of disable- 
ment; (2) as there was evidence to support 
the county ct. judge’s finding that the work- 
man had recovered from the old disablement, 
the appeal must be dismissed._-MASON v. 
Fostrur, [1981] 2 K. B. 172; 100 L. J. K. B. 
305; 145 L. T. 88; 24'B. W.C. C. 88, C. A. 


8822a. Where possibility of recurrence.|—-A miner 


obtained from a certifying surgeon a certifi- 
cate to the effect that since Oct. 17, 1920, he 
had been disabled by winer’s nystagmus. 
From 1920 to 1924 he was paid compensation 
on the basis of total incapacity. From 1924 
to 1926 he worked on the surface. In Oct. 
1926, a medical referee certified that he was 
still disabled by miner’s nystagmus. From 
1926 to 1930 he was out of employment, & 
was paid ig a en on the basis of partial 
incapacity. In Jan. 1930, the employer 
served a notice under 1925 Act, s. 12, 
together with a doctor’s certificate; the 
workman served a counter-certilicate & the 
dispute was referred to the medical referee. 


On Feb. 15, 1930, the medical referee sertified 
that the workman was not then suffering 
from miner’s nystagmus, but that his in- 
capacity to do other than surface work was 
due to other defects. The workman then 
went to a certifying surgeon, & on Mar. 27, 
1930, obtained another certificate to the 


Annotation :---Consd. Kdwards v. Penrhiceiber Navigation 
Colllery Co. (1931), 24 BSW. C. C. 117. 


3821e. —-—.]}—ELLERBECK COLLIERIES, Lip. v. 
CORNHILL INsuRaNcE Co., Lp. (1981), 
48 T. L, R. 78. 


38211. Failure to give notice of disablement. | 





a 





—~A workman was employed by resp. as a 
labourer at breaking up concrete floors & 
relaying them. After varying periods of 
co at Oger he ultimately stopped work on 
July 22, 1929, & on July 80 obtained a 
certificate from the certifying surgeon that 
os ey epee from ag titis ses gs et ite 

ur employment by resp., xing 
the. date of disablement as Mar. 14, 1929. 
Resp. paid the workman compensation till 
Nov. 19, 1929, when resp.’s doctor reported 
that the workman had practically recovered 
& was fit for any work except on cement. 
Resp. then employed the workman at other 
work till Dec. 24, 1929, when he was dis- 
missed for want of work. After a period of 
unemployment the workman obtained work 
in Apr. 1980, with new employers in un- 
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effect that he was then suffering from miner’s 
nystagmus, & that the date of disablement 
was Oct. 17, 1920. In May, 1930, the work- 
man filed an application for arbn. claiming 
compensation on the basis of partial in- 
oeeat ie The arbn. took place on July 7, 
1930. The county ct. judge held that the 
medical referee's certificate of Feb. 15, 1980, 
was conclusive, & refused to allow the work- 
man to give evidence of events subsequent 
to that date on the ground that such evidence 
would contradict that certificate. He accord- 
ingly made his award in favour of the em- 

loyer. The workman appealed :—Held: 

e county ct. judge had mi ted himself 


jn not consid _whether the evidence 


_ tendered went to show that there had been a 


8834. Add. Citations :-—affd. 


‘Vol. XXXIV.—Master and Servant. Cases 8820a—897e, 


recurrence of the disease since Feb. 16, 
1930. Appeal allowed. Order for new trial. 
—E:DWARDS v. PENRHICEIRER NAVIGATION 
ar cae Co. (1981), 24 B. W. CO. O. 117, 


3824. ddd. Annotation :—Retd. Mason v. Foster, 


[1931] 2 K. B. 172. 


8825. Add. Annotations :—Consd. Rees v. Imperial 


Navigation Coal Co. (1926), 30 B. W. C. C. 287. 
Refd. Powell v. Cauldon Potteries. (1926), 
96 L. J. K. B. 245; Williams v. Orawshay 
Bros. (Cyfarthfa) (1929), 22 B. W. C. C. 228. 


8828. Add, Annotation :—-Consd. Lowe v. Wilsons 


& Clyde Coal Co. (1929), 23 B. W. C. C. 558. 


3829a. What amounts to decision.) —A medical 


referee, in his certificate, said that it was 
impossible for him to give a certificate either 
agreeing with or against that given by the 
certifying surgeon, as it was outside his 
province as an ophthalmic surgeon. The 
county ct. judge having held the certificate 
of the certifying surgeon was conclusive :— 
Held: there had been no decision by the 
medical referee, & the case must go back for 
‘the appointment of a fresh medical referee.—-- 
JONES v. WILLIAM MUIRHEAD MACDONALD 
Veo Oo., Lisp. (1926), 19 B. W. CG. C. 


8830. Add. Annotation :—Refd. Wilsons & Clyde 


Coal Co. v. Flynn, [19380] A. C. 516. 


$831. Add. Annotations :—Distd. Macy v. Cork 


Manufacturing Co. (1928), 21 B. W. O. O. 306. 
Refd. Wilsons & Clyde Coal Co. v. Flynn, 
(1930] A. C. 516. 


3832a, ———.}—Wirtsons & CLYDE CoAL Co. v. 


Frynn, No. 8821d, ante. 

sub nom. VANS 
(RicHARD) & Co., Lrp. v. Scaninn (19375, 
137 L. T. 161; 20 B. W. C. C. 348, H. L. 
Add. Annotation :—Apld. Lewis v. Tredegar 
Iron & Coal Co. (1929), 22 B. W. C. C. 268. 


_——— Ne pn 








8834a. ———.]—-Macy v. Conk MANUFACTURING 


Co., Lrp., No. 8818a, ante. 


8835a. Certificate of death--Under Various In- 


dustries (Silicosis) Scheme, 1928.]}-—Hrnp- 
MARSH v. JoHNa (Enwarp) & Co., Lrp., No. 
3816a, arte. 


3837a. Continuity of employment.}—The words 


‘‘the employment” in modification (b) of 
1925 Act, s. 43 (1), meant any employment, 
to the nature of which the disease was due, 
in which the workman was employed within 
the twelve months previous to the date of 
disablement. 

Appit., a miner, who had suffered from 
miners’ nystagmus, entered the service of 


resp. coal co. on Apr. 27, 1927. After two 
periods of unemployment, during which he 
received unemployment benefit, he returned 


to the resps.’ colliery on Nov. 7, 1927, & 
before commencing work wilfully & falsely 
represented himself in writing as having 
never suffered from miners’ nystagmus. He 
ceased working for the resps. on Aug. 26, 
1928, & was certified as disabled by miners’ 
nystagmus as from that date. Upon a claim 
by applt. for compensation, the arbitrator 
stated that applt.’s employment was con- 
tinuous from Apr. 27, 1927, down to Aug. 26, 
1928, except for the periods when he was 
temporarily out of work owing to slackness 
of trade, & as no false declaration was made 
when he first entered resps.’ service he 
awarded him compensation :—Held: the 
employment of applt. was not a continuous 
employment from Apr. 27, 1927, but that his 
resumption of work with cespa. on Nov. 7, 
1927, after a period of unemployment was 
* entering the employment ” within modifi- 
cation (0), &, as the false declaration was 
made by applt. within twelve months of his 
disablement, no compensation was payable. 
—Scorr v. SUMMERLEF JRON Co., 11931) 
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PART XIV. saad ae SUB-SECT. 3. 


$827 i. Powers of referee—Fization 
of date of disablement.}—Opinion by 
LORD HUNTER that a medical referee 
pe ~ power — alter the Gate cored 

6 ce g surgeon as the da 

of disablement.— LOWE v. WILSONS 
& CLYDE CoaL Co., Lrp., [1930j 8. C. 
32; 23 B. W. 0. C. 558.—SCOT. - 


PART XIV. SEOT. 22, SUB-SECT. 4. 

» False repreeentation—W hether 
mare ** at time of entering employment,”’ 
—A miner who had previously suffered 
from miner’s nystagmus, an industrial 
disease, obtained employment at his 
trade in Apr. 1927. In May, 1927, 
he wilfully & falsely made a repre- 
sentation in writing that in Apr. 1927, 
he had not previously suffercd from the 
. For a perlod of three weeks 

in Aug. 1927, be was unemployed, after 
which he again obtained employment 





under the same employer He con- 

tinued in their emp oyment until 

ov. 1927, on whic te he was 
by the ce n 

be incapacitated by y us from 

earning full -—Held: he was 


not barred by the provisions in 
sect. 48 (1) (6) from recovering com- 
pensation, in respect that the written 
representation was uot made “ at the 
time of en the employment.” — 
WERY Co., Lp 719293 8 NOR 
Sess.) 227.—SCOT. . 
ah. -——  ——.}--Held: a false 
on eaterlug aay employment tp the 
an’ 
nature of Sntck the Disnase fa due & 


At RRR OR Oot OE ce a Ng an 


in which be has been engaged within 
the twelve months previons to the 
date of digablement, is a bur to the 
recovery of compensation by him, 
although he hes entered the employ- 
ment & made tho representation out- 
with the twelve snonths, & although 
there has been a break in the employ- 
ment within the twelve months.—- 
Hicaerms uv, Capzow Coan Co., [1931] 
Ss, C1. 54 ’ 23 yi. WwW. qi. Ci. 621 eo SCOT. 
sj. Meaning of ‘* entering employ- 
ment.” }—Held: the words ‘ the om- 
ployment’ in modification (b)_ of 
1925 Act, 8. 43 (1), mean any employ- 
ment, to the nature of which the 
disease was cue, in which the workman 
was employed within the twelve 
months previous to the date of dis- 
ablement, & therefore (1) whore a 
miner had on entering the employment 
of one employer, made a false repre- 
sentation as to previous iinmunity from 
miner’s nys us, was, with 
twelve months of «0 entering but 
while in the employment of another 
employer, cortified to enue 
from miner’s nystagmus, Le was not 
entitled to compensation, & (2) where 
a miner had, on entering the employ- 
ment of one employer, made a 
representation as to previous im- 
munity from miiner’s ny us, 
was, more than twelve months after 
leaving that emyfloyment, & while in 
the employment of another employer, 


certitied ta be suffering from miner's 
nys us, he was not berred from 

6oym tion from the second 
employer; (3) where a miner had 
made @ false ropresentation of im- 


munity from miner’s ny us on 
re-entering the employment of a 
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previous employer after a period of 
wiemployment, that representation 
had been made on “ ontoring the umn- 
ployment ’’ within tho sub-sect., &, 
accordingly, he was barred from 
recovering compensation on the re- 
currence of the  disease.—-ScoTr =v, 
SUMMERLER THON Co., Lth,, CONNKLLY 
mn, A. G. Moore & Co,, Litn., GILLULEY 
n A. G. MOOKE & (CO., LTD. [1929] 
S.C 830: affd,, (1G99] ALO, 30, AT. 
-- §COT. 


ak, --- -.|--A workinan entered the 
omployment of a colliery eo. in Jan, 
1927. The employees of this oo. wero 
engaged by porsons described os con- 
tractors, who were, however, admitted, 
for the purporcsh of tho case, to be 
merely the cy.’s agents The par- 
ticular contractor by wham tne work- 
man had heen engaged received notice 
from the eo. that he & his squad would 
not. be required after Nov. 7, 1927. 
Before that date the workman arranged 
with another contractor for a new job 
in the coliery, to begin on Nov. 8; 
&, on starting work on Nov. 8, he 
sigoed «a declaration tn which he 
falsely ropresented that he had not 
previously suffered from  milner’s 
uystagius. After belng employed 
under this contract for more than 
twelve months, he was certified asx 
disabled by miner's nystagmus asx 
from Dec, 2%, 1928 :—IHeld: the false 
dcelaration made on Nov. 8, 1927, was 
not made by the workman at the 
“time of if the employment,”’ 


en 
within sect. 43 (0), &, sccordingly. 
he was not deprived of his t tw 
cornpensation.—-MOORE —¥. ANOR 
Powrs Coa. Co., [19811 8. C. 33 28 
B. WwW. Cc. Cc, §%4.--BCOT. F 


Cases 3837a—3887a. 


A. ©. 87; 99 L. J. P. C. 170; 143 L. T. 726 ; 
46 T. L. R. 625; 23 B. W. C. C. 312, 


8842. Add. Annotation :—Refd. Lewis v. Tredegar 
Iron & Coal Co, (1929), 22 B. W. ©. C. 268. 


$843. Add. Annotation :—Consd. Mason v. Foster; 
[1931] 2 K. B. 172. 


3848a. New accident.]----MASON  v. 
No. 8821f, ante 


3843b. Recurrence after settlement & return to 
work.J—M’ DouGALL v. SUMMERLEE IRON Co., 
Lrp. (1927), 20 B. W. C. O. 419, H.L. 


Annotations :-—Expld. Wilsons & Clyde Coal Co. v. Flynn, 
[1930] A. C. 516. Refd. Mason v. Foster, [1931] 2 K. B. 
172. 


8847. Add. Annotation :—-Apprvd. Blatchford v. 
Staddon & Founds, [1927] A. C. 461, 


3852a. Application for leave to issue 
execution.|—FOwWKES v. LEICESTKRSHIRE 
OoLLIERY & Pier Co., No. 3668d, ante. 


8855a. ————- Order giving leave to issue execution. ] 
—-CoTTONn v. LuTtTon, No. 3668g, ante. 


8858. Add. Annolations :-—As to (1) Consd. Vickers 
v. Miners, Thames Steam Tug & Lighterage 
Co. v. Ingram (1927), 96 L. J. K. B. 490. 
As to (2) Refd. Vickers v. Miners, Thames 
Steam Tug & Lighterage Co. v. Ingram 
(1927), 96 1. J. K. B. 400. 


3860a. Effect of agreement for compensation— 
"Facts as to agreement not presented in county 
court.|—-On an applicatic 1 for review & 
redemption of aa payments a workman 
alleged that: he had negotiated with persons 
representing a new co. which had taken over 
the business of his employers, & the new co. 
had agreed to pay him £650 in full settlement 
of his claims. The county ct. judge had 
previously decided in a similar case that the 
workman could not rely upon such an agree- 
ment with the new co., as such agrcement was 
only with a third party, & not with his 
employers. The parties treated the case 
as governed by that decision, & the question 
of the agreement was not gone into at the 
hearing. The application was then procceded 
with as an application for review & the judge 
held the workman had recovered, & by his 
award stopped further weekly payments. 
The workinan appealed, on the ground that 
the judge could not terminate the payments 
in view of the agreement :—-Hecld: (1) the 
ct. could not entertain an appeal as to the 
cffect of the agreement, as the facts as to 
that agreement had not been presented in the 
county ct., & there were no materials before 
the ct. on which they could come to a 
decision; (2) the question whether the 
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workman had recovered was a& question of 
fact, as to which there was evidence to 
support the finding, & there was no mis- 
direction. East KENT COLLIERY Co. v. 
HEATH (1926), 20 B. W. C. C. 97, C. A. 
8878a. ———.]—HoBBs v. RoYAL ARSENAL Co- 
a wake Society (1930), 170 L. T. Jo. 159 


ater ——.]—HrwortH Coat Co. v. BARNES 


930), 23 B. W. C. C. 46, C. A. 


8881a. |—Employers applied to review 
weekly payments being made on the basis 
of total incapacity. hey called a doctor 
who said he thought the man might do 
watchman’s work or wash motor cars. Two 
doctors called on behalf of the workman 
said he was unfit for anything but the 
lightest form of work sitting down without 
bending. 'The judge found the man was only 
partially incapacitated, & consequently re- 
duced the compensation :—Held: it was 
purely a question of fact, & there was evi- 
dence to ay tet the finding.—Mrars Bros. 
v. DAVIES (1929), 22 B. W. C. C. 292, C. A. 


3885a. ———.]—Davison v. Hommsipre & Sovuru 
Moon CoLLtERnigzs, LTp., NAPPER v. LAMBTON, 
HetTron & Joicey ConLuieErRiges, Lrp. No. 
2512a, ante. 


3885b. ———.] --HANNABY v. LuAy MAIN CoIr- 
LIERIES, LTp., No. 2512b, ante. 


3887a. Duration of exposure—Resulting in derma- 
titis.—A woman worked as a washer in a 
laundry during July & Aug. 1928. She left 
without any signs of dermatitis. On Sept. 6, 
1928, she was employed in a similar capacity 
by another laundry, & left work on Sept. 19 
with symptoms of dermatitis. On Sept. 28, 
she obtained a certificate from the certifying 
surgeon under scct. 43. Her second em- 
ployers admitted liability & paid com- 
pensation, but discontinued the payments 
in Dec. on their doctor’s certificate that she 
had recovered. He further stated that she 
suffered from a condition of the skin which 
rendered her particularly susceptible to 
dermatitis, & that but for this she would not 
have developed the disease after so short a 
period of exposure. On a claim for con- 
tinuance of the compensation, the county ct. 
judge made an award in favour of the 
employers. He found that the exposure of 
the workman to dust or liquids was of short 
duration & only resulted in dermatitis owing 
to an unusual proclivity to such disease on 
her pri The workman appealed. On 
appeal it was ued that the employers were 
estopped from denying that the disease had 
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for compensation it was submitted 
that there waa no evidence to support 





3865 v. ——.}— BATHURST ft. 
WORKMEN'S COMPENSATION BOARD, 


$843a 1. Recurrence afler scitlementi 
d> return to work.}—Hed: when a 
workinan who had suffered = from 
nystagmus was cortified as being no 
longer disabled by the discase, com- 
ponsation nfust be onded, & that, on 
any recurreace of the disease, a fresh 
application must be mada to 
tho certifving surgeon.—-BrRowNn vt. 
WiituamM Drxon, Lrv., 11939) 8S. C. 
(Ct. of Sess.) 206.—-SCOT, 


PART XIV. scat 4 SUB-SECT. 2. — 
e (Bie 





3865 iv. ———. -+—-Ou tho hearing 
before the Workers’ Oompcnsation 
Commission of a claim by a workman 


the claim, but tho commission over- 
ruled the submission & an award was 
made in favour of the claimant. There- 
after, at tho request of resp., the chair- 
man stated a case asking the opinion 
of the Supreme Ct. whether there was 
evidence to justify the finding of the 
commission :—Held: aftor the making 
of the award the 8 aie a could not 
bo submitted to the ct. unless the 
commirsion had decided to reconsider 
the matter; the mere fact that the 
chairman had stated a case did not 
establish that it had so decided, & 
therefore it was not competent for the 
ct. to entertain the matter.— ROBERTS 
v. Jones (1928), 28 S. R. N.S. W. 543; 
445 N. a WW, Ww. N. 156.—AUS. 
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{1928} 1 D. L. R. 114.—CAN. 

88665 vi. -}—An award of 
compensation having been made in 
favour of the widow of a d 
workman, the employer obtained a 
stated case. Thereafter the employer 
presented a note craving an order for 

ssion of the process, in order 
that the notes of evidence might be 
available to satisfy the ct. that there 
was no evidence before the arbitrator 
upon which he could reasonably arrive 
at certain of his findings in fact :-— 
Held: the ct. could not, by a review 
of the evidence, interfere with the 
arbitrator’s findings in fact, & motion 
refused.—Scotr wv. MITCHELL, {1930} 
8. Cc. 105.—8§COT. 
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been contracted through long-continued 
exposure within Statutory Rules & Orders, 
1929, No. 2, by reason of their admission of 
liability & payment of compensation :— 
Held: the point as to estoppel not having 
been taken in the county ct. could not be 
raised on appeal, & on the evidence the 
county ct. Judge was bound to find that 
exposure was not of long-continued duration. 


incapacity :—-Held: although the finding of 
the county ct. judge on the point was not 
too clear, the case had been argued & dealt 
with under sect. 9 (4) alone. The issue as to 
partial incapacity, not having been raised 
on the claim, in the ct. below, or in the notice 
of appeal, could not be taken in the Ot. of 
Appeal.—Pitump v. RALEIGH Orcni& Co. 
(1928), 4 B. W. C. C. 878, GC. A. 


The question was one of fact.—Appeal dis- 8915a. Estoppel.] -- LANE v. ‘ PUREWITE ”’ 


missed.— LANE v. ‘ PurEwrre ”’ UNDRY 
ee Lrp. (1929), 22 B. W. C. C. 


3891a. —~—.]—-MALCOLM v. BARBER, WALKER & 
Co., Lap., No. 3359d, ante. 


3896a. Hearing unsatisfactory—Rehearing ordered. } 
—-HUCKNALL v. MANCHESTER CORPN. (1928), 
21 B. W. C. C. 8, O.A. 

3897. Add. Annotation :—Refd. Jones v. Cory 
(1926), 20 B. W. C. C. 251. 

3901a, —— -|—A workman, who had suffered 
an injury to his knee, was paid compensation 
by his employers for a time. He underwent 
a successful operation & his compensation 
was stopped. He later suffered another 
injury to the sani: knee, & brought proceed- 
ings for further corapensation. After hearing 
evidence, the county ct. judge came to the 
conclusion that he was not satisfied as to any 
further injury after the cessation of com- 
pensation. The county ct. judge then 
considered the question of a declaration of 
lability &, while doing so, asked a medical 
man, who happened to be present in ct., 
whether there was any probability of further 
injury to the workman. The opinion of 
the medical man was not given as evidence 
on oath nor was he called by consent. of the 
parties. The county ct. judge then made aa 
award to the effect that the workman had 
recovered from his injury on the date when 
compensation was stopped, but granted a 
declaration of liability by consent. The 
workman appealed :-—~Held: although the 
procedure followed with regard to the doctor 
was undesirable & irregular, it had not been 
detrimental to the workman, because the 
county ct. judge had already made up his | 
mind on the main question before him. ‘There 
was ample evidence to support his finding 
on the question.~~RANsoM v. FULUAM Footr- 
BALL & ATHLETIC Co., LTp. (1928), 21 B. W. 
C. C. 376, C. A. 

3904a. -——— -J—-A workman, whose com- 
pensation had been stopped, claimed a 
continuance of compensation on the basis 
of total incapacity, & it was argued on his 
behalf that he was entitled to be paid on 
this basis under Workmen’s Compensation 
Act, 1925 (c. 84), s. 9 (4). The county ct. 
judge found as a fact that the workman was 
partially incapacitated as a result of the 
accident but had, since the payment ceased, 
been doing work which he did before the 
accident. He held that sect. 9 (4) did not 
apply, but gave no reasons for so holdin 
beyond stating that the workman refusec 
work offered him on the ground that he could 
not do it. when in fact he could have done 
it. He, therefore, refused to find total 
incapacity but gave a declaration of liability. 
On the appeal by the workman it was argued 
that, the county ct. judge baving found 
partial incapacity, the case should be remitted | 
to him to assess the amount of such 
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LAUNDRY SERVICE Co., Lrp., No. 3887a, 
ante, 


8927a. Date of termination of incapacity.]-—A fire- 


man had to have his right thumb amputated 
as the result of an accident in the stokchold 
of a ship. On Nov. 6, 1028, his employers 
obtained a certificate to the effect that he - 
was fit. to return to his work, & thereupon 
zave notice to terminate the weekly pay- 
ments on Nov. 15. ‘he weekly paymonts 
were stopped on that day although « certifi- 
cate had been furnished by the workman 
which stated that he was not fit to resume 
his old occupation, but. also stated that there 
was plenty of other work he could do. The 
workman applied for an arbn. The arbn. 
took place on Jan. 29, & Feb. 5, 1929. 
On Mar. 1, the county ct. judge made his 
award in which he found as a fact that the 
workman was able to carn his pre-accident 
wager, & that up to the date of the hearing 
there was a dispute whether he had recovered. 
He did not give a finding as to the date on 
which the workman had become able to earn 
his pre-accident wages, buat ordered the 
employers to continue to pay the full amount 
of weekly payments as from Nov. 15, 1923, 
to Meb. 5, 1929. The employers appealed :-- 
Held: the judge should have found in fact, 
the date when incapacity ceased. If by 
fixing Feb. 5, 10209, as the date down to 
which compensation must be paid, he intended 
to hold that incapacity continued to that 
dute, there was no evidence to support such 
a finding.---MockBILG v. HOMER City SS. 
OwNERS (1929), 22 B. W. C. C. 260, 0, A. 


Annotations :-- Consd. Kvans ¢. 1 Uruguayo 8.8. Owners, 
Barlow 7. Paeifie Steam Navigation Co. (i980), 238 
B. W. GC. CG. 388. Refd. Beven « Grovesend Steel & 
Tinplate Co, (1929), 22 BW, WLC. OC. 572 

3927b. Whether workman within Workmen’s Com- 


pensation Act, 1925 (c. 84), s. 9 (4).|---An 
eroployer having reduced a workman’s com- 
pensation to 128. 3d. a week, the workman 
applicd for an arbn. on the ground that, 
although be was only partially incapacitated, 
he was unable to earn anything. At the 
hearing the workman said thut it was 
impossible to say what he could earn if he 
could get light work. On that evidence it 
was submitted on his behalf that he was 
brought within sect. 9 (4). The county ct. 
judge made an award in favour of the 
employer that the workman was only 
entitled to 128. 3d. a week as from the date 
of reduction. An appln. was plaid tie 
made to the county ct. judge on behalf of 
the workman for an amendment of his note, 
or for a new trial, on the ground that sect. 9 (4) 
had not been properly considered at the 
hearing. -The county ct. judge refused to 
grant a new trial, but said that he had not 
considered gect. 9 (4) until the end of the 
case. The workman appealed from the 
award & from the refusal to grant a new trial : 
—Held: the applin. was clearly made under 
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sect. 9 (4), & the county ct. 
taken to have realised that 
the award which he did.—StTorrr v. Morris 
(1929), 22 B. W. C. ©. 177, CO. A. 


8082a. Reliance on medical assessor-—On question 
of fact.|—An e-driver while c g felt 
sudden pain in his stomach. He continued 
to drive his engine, but the pain increased 
& he went home. The next morning his 
doctor stated that he had a strangulated 
hernia. The workman claimed compensa- 
tion. At the hearing the judge sat with a 
. medical assessor. He held that the workman 
had not discharged the onus of proving that 
there had been an accident in the sense of an 
abnormal strain, & stated in his ju ent 
that the medical assessor had advised him 
that the man never had a strangulated hernia. 
-He made an award in favour of the em- 
ployers. The workman appealed, asking for 
a new trial:—Held: the hearing was un- 
satisfactory, the judge having misdirected 
himself on the points at issue, & having 
accepted the opinion of the assessor as to 
what his findings of fact should be. Appeal 
allowed. New ‘trial ordered in another 


county ct. with directions to apply the |" 


ae laid down in Clover, Clayton & Co., 
. Vv. Hughes, No. 2316.—Davis v. LONDON, 
MipLAND & ScorrisH Ry. Co. (1930), 23 
_ B. W. C. C. 368, C. A. 
8945a. Not to be supplemented by note taken 
by articled clerk—-Note ap; arently complete. | 
-——A miner, after helping to put a tram on the 
rails, died within a few minutes. At the 
post-mortem examination it was found that 
death was due to effusion in the pericardium. 
At the arbn., on the claim by his dependant 
for compensation, the employer’s doctor 
gave evidence to the effect that there was no 
connection between the exertion & the 
sudden collapse. In making his award for 
the employer, the county ct. judge said that 
he preferred the evidence given for the 
employer to that given for the dependant, 
& held that death was not caused by accident 
arising out of & in the course of the employ- 
ment. The dependant appealed, & on the 
hearing of the appeal counsel for the depen- 
dant asked for permission to read, in addition 
to the judge's note, a note taken at the 
hearing in the ct. below by an articled clerk. 
Permission was refused :—Held: there was 
evidence to support the finding, which was 
purely a question of fact for the county ct. 
judge, & no misdirection. Appeal dis- 
missed.—-JONES v. BLAENAVON Co., Lip. 
(1931), 24 B. W. OC. OC. 148, C. A. 

Add. Annotation :—-Distd. Bevan v. Groves- 
end Steel & Tinplate Co. (1929), 22 B. W. 
C. C, 572. 
3954a. Acceptance of money paid into court— 

Appeal as to costs.|}—-On the hearing of a 
claim for compensation apes agreed to 
accept £10 paid into ct. on Jan. 7, 1927, the 
date of the answer filed by resps., in full 
satisfaction of the claim. Under the award, 
the £10 was to be paid to applit. with a declara- 
tion of liability, but resps. were given costs 
after the date of filing of. their answer. 
apie. appealed from so much of the order 
as directed costs to be so paid :—Held ; Spplt. 
could not take the benefit of the aw. & 
appeal from a part of it to which she objected, 
& there was no right of appeal._-WALDEN v. 
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GRAMOPHONE Co., Lrp. (1927), 20 B. W. C. C. 
346, C. A. : 


3954b. ——- By widow—-Appeal as to amount of 
children’s allowance.|—-MALCOLM v. BARBER, 
WALKER & Co., Lrp., No. 8359d, ante. 


8954c. Appeal against date of termination of com- 
pensation — Application for review.]— An 
infant workman was in receipt of com- 
pensation from the date of his injury to 
Aug. 10, 1928. On that ‘date the employers, 
without perociiles | the procedure indicated in 
sect. 12, stopped the compensation on the 
ground that the workman had fully recovered. 
The county ct. judge heard the workman’s 
claim for a continuance of the weekly pay- 
ments on Jan. 8, 1929, when he found as a 
fact that the workman had fully recovered 
on Aug. 10, 1928, but granted a declaration 
of liability. The workman claimed that on 
this finding he was entitled to a continuance 
of the weekly payments to Jan. 8, 1929, in 
accordance with sect. 12. The county ct. 
judge adjourned the case for further argument 
on this point, & on Aug. 14, 1929, gave a 
considered judgment in which he held that, 
on his previous finding as to the date of 
recovery, the liability of the employers to 
make weekly payments ceased on Aug. 10, 
1928. In May, 1929, the infant workman 
had come of age. In Sept. 1929, he entered 
an appeal against the decision of Aug. 14, - 
1929, by which the judge had ended pay- 
ments as from Aug. 10, 1928, & int Oct. 1929, 
he filed an application in the county ct. for a 
review of the declaration of liability. On 
the hearing of the appeal the employers 
took the preliminary objection that by 
starting proceedings both by way of appeal 
& by way of review, the workman was both 
approbating & reprobating the award :— 
Held: (1) on the preliminary objection, the 
two sets of proceedings were in respect of 
independent matters & did not amount to 
approbation & reprobation; (2) on the 
merits, the county ct. judge having fixed the 
date of recovery of the workman, the em- 
ployers could not then be ordered to continue 
the weekly payments after that date.— 
BEVAN v. GROVESEND STEEL & TINPLATE 
Co., Lip. (1929), 22 B. W. C. C. 572, C. A. 


8963a. Mistake.|—An application for leave 
to extend the time for service of notice of 
appeal on the ground of mistake under the 
rules dismissed.—BRownN v. BIKCH BROS., 
Lip. (1929), 22 B. W. C. C. 404, OC. A. 

3963b. Receipt of ex gratia payment.]-—An 
application for leave to extend the time for 
ap against an order made in 1924 
ending e weekly payments dismissed, the 
workman having in the meantime received 
from the employer a sum expressed to be 

id ex gratia._—H OLDEN v. SEY (1929), 

2 B. W. C. O. 507, C. A. ® 

8967. Add. Citations :—96 L. J. K. B. 254; 
B. W. C. C. 198. 


8968a. ———.]—-An infant workman having ob- 

tained an award, the employer appealed. 
Pending the appeal the employer agreed to 
withdraw the appeal, provided a lump sum 
was accepted by those acting on behalf of 
the infant :—Held: the proper order was 
to remit the case to the county judge 
to oonsider the sufficiency of the amount 
offered in view of the chances of appeal. being 
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succesaful, & on the approval of the judge 
being given, the aupest should stan ais- 
miseed with liberty to apply.— MARSHALL v. 

~ KIDpLe (1027), 20 B. W. ©. ©, 614, O. A. 


8969b. ——.}—In a@ proper case pendi the 
hearing of an appeal the Ct. of Aapedl will 
eprecre the terms of a lump sum settlement 
& question as to the extent of an em- 
ployer 8 liability to an infant workman.— 
EAMAN v. INGRAM (J. G.) & Son, Lip. (1929), 

22 B. W. ©. C. 888, CO. A. 

3969c. Remission of compromise to registrar for 
registration. |}—K Nnicut v. SKINNER (1928), 21 
B. W. ©. 0. 368. 

3976a. ———.}—DAVIS v. LONDON, MIDLAND & 
ScotrisH Ry. Co., No. 8932a, ante. 

8981. Add. Annotations :—Refd. Middleton Estate 
& Colliery Co. v. Finan (1926), 20 B. W. C. C. 
207; Vickers v. Miners, Thames Steam Tug 
& Lighterage Co. v. Ingram (1927), 96 L. J. 
K. B. 490. 

8081a. ~———.]—Employers applied by way 
of review that a weekly payment ee to 
a workman might be ended or inished. 
The county ct. judge made an award diminish- 
ing the weekly payment but ordering the 
employers to pay the costa. The employers 
ap ed from so much of the award as 
related to costs :—Held: the judge has an 
unfettered discretion in the matter of costs, 
& there was no evidence in this case that the 
discretion had not been exercised judicially.— 
CO-OPERATIVE WHOLESALE Socrety, Lp. 
v. LALLY (1930), 283 B. W. O. C. 618, C. A. 

3988, Add. Annotation :—Refd. Middleton Estate 
aad Co. v. Finan (1926), 20 B. W. C. C. 





{ 

3988a. ——- ——.]-RupDDY v. LONDON, MIDLAN®: | 
& Scorrisn Ry., No. 2828a, ante 

8990. Add. Annotation :—As to (1) Refd. Vickers | 
v. Miners, Thames Steam Tug & Lighterage 
Co. v. Ingram (1927), 96 L. J. K. B. 490. 


89984. ———- Denial of lability.}—A workman 
having been injured by accident, his employers 
applied for a reference to a medical referee 
under Workmen’s Compensation Act, 1925 
(c. 84), 8. 19, on the und that there was 
a dispute as to whether he was fit for his 
employment & as to whether any incapacity. 
from which he might be suffering was due 
to the accident. Four days later the work- 
man filed an objection to the reference on the 
rome that, as the employers were refusing 

admit that the accident arose out of & 

in the course of the employment, the matter 
should be dealt with by arbn. & not by 
reference. On the same day he filed his 
3 for arbn. The sberiff-clerk allowed 
the reference to the medical referee & his 
decision was not appealed from. The 
employers filed an answer to the workman's 
applin. for arbn., in which they objected to 
the arbn. proc on the ground that the 
r had | been referred to a 
medical referee, & farther alleged that the 
workman was not entitled to any compensa- 
tion because the accident had not arisen out 
of & in the course of the employment. The | 
medical referee re that the workman 
was partially incapacitated, & two days later 
the parties arrived at an agreement for 
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settlement. On argument as to the costa the 
sheriff-aubstitute held that the workman’s 
applin. for arbn. was premature, unwarranted 
& unnecessary, & while aw. no coats 
on the reference to the medical referee, gave 
the costes of the alleged abortive arbn. pro- 
ceedings to the employers. On appeal it was 
held by the Second Division of the Ot. of 
Session that the sheriff-substitute was wrong 
in depriving the workman of the costs of the 
arbn. proceedings on the ground stated by 
him, & remitted the question of costs to him 
for further argument. The employers 
appealed :—Heid ; the medical referee having 
no power to decide whether the accident arose 
out of or in the course of the employment, 
it was perfectly proper for the workman to 
take the earliest opportunity of getting that 
point determined by arbn., & was entitled 
to act as he had done.—Barr & HIGGINe, 
Lrp. v. GREEN (1928), 98 L. J. P.O. 17; 140 
L. T. 441; 21 B. W. C. C. 489, H. L. | 


4009. Add. Annotution :—Refd. Campbell v. Pollak, 
{1927} A. C. 732. 


4012a. --—- Employer ordered to pay costs.|/~— 
SIDNEY LEE (ExEren), Lrp. v. Jamnes, ‘No. 
3545a, ante, 


4013. Add. Annotation :—Refd. Middleton Eatate 
| Co. v. Finan (1926), 20 B. W. ©. C. 


4014a. -}-—On an application to review weekly 
payments the employers received a letter 
from the workman’s soirs., asking what was 
- the exact amount of diminution they claimed, 
& replied that they intended to ask for a 
reduction of the 15s. a week to 2s. 6d. a week 
or to such other sum as the ct. should hold 
6 The county ct. judge reduced the 
weekly payment to 108., & ordered the 
ceapleyets to pay the costs :—-Held: on the 
correct rea of the letter stating the 
diminution claimed the employers were 
successful on the award given, & the order 
as to costs should be set aside, &, by consent 
of the employers, each party was ordered 
to pay their own costs.—-MIDDLETON ESTATRH 
& Ooitireny Co., Lip. v. FINAN (1926), 20 
B. W. C. ©. 207, C. A. 
4014b. ———.}-—It is not a judicial exercise of 
discretion for the county ct. judge to order 
the employers to pay the costs of proceedings 
for review in which they have been successful 
in obtaining a reduction of the weekly pay- 
ments. On appeal the Ct. of Appeal ordered 
that the costs of the arbn. should be paid 
by the workman.—GRHAVES (J. W.) & Sons, 
Lrp. v. RoBERts (1929), 22 B. W. C. ©. 401, 
C. A. 





4014c. --—- Ambiguous answer by workman--- 
Workman to pay costs. |-—Kmployers asked 
for termination or diminution of a weekly 
syment to a workman on the ground that 
ia was fit to resume work. The workman 
ut in an answer in which he admitted that 
e wae fit for light work, but alleged that 
the employers had neglected to provide any 
light work. He also said that he was pre- 
pared to accept such reduced com ion 
as might be found to be half the difference 
between his average pre-accident i 
& the average weekly amount he could earn 
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4042a. ——.]—KKniagur v. SKINNER (1928), 21 


PART XIV. SECT. 24, SUB-SECT. 1.—J. 

sk. Remit to medical referee—Fee of 
referec—— By whom payable. 
Mable for payment of the fee under 
Workmen’s Compensation Act, 1923 
c. 42), #&. 25 (1), is the person applying 
or registration at the time when the 


at such light work as 
im. The county ct. judge made an award 
diminishing the weekly payment, & gi 
the costs to the employers on the ground tha’ 
they had succeeded on the main issue, the 
answer being ambiguous, & leaving it open 
to the workman to e at the hearing that 
his labour was an “ odd lot ’’ & that he was, 
therefore, entitled to resist any reduction. 
The workman appealed on the ground that 
the county ct. Judge had failed to exercise 
judicially his discretion as to costs :—Held : 
“the county ct. judge had not violated any 
principle of law in exercising his discretion 
as to costs. Appeal dismissed.—MInLAND 
EMPLOYERS’ MUTUAL ASSURANCE, Lp. »v. 
Lewis (1980), 23 B. W. C. C. 192, C. A. 


t be available for 


4019. Add. Annotation :—Consd. Campbell 0». 


Pollak, [1927] A. O. 732. 


4032a. Workman’s expenses in getting to medical 


referee’s house.]|——The ct. has no power to 
make an order that a workman, who is 
ordered to attend before a medical referee 
to determine whether he is entitled to con- 
tinue in the receipt of a weckly payment for 
* comipensation, shall be paid a sum for his 
expenses in getting to the medical referee’s 
’ house.—RicHarps v. UNITED NATIONAL 
OOLLIERIES, Trp. (1927), 96 L. J. K. B. 716; 
ie ae ; 71 Sol. Jo. 490 ; 20 B. W.C.C. 


4034a. Taxing fee—-Liability of :vorkman to refund 


to employers.|—Notwitbstanding Workmen’s 
Compensation Act, 1925 (c. 84), Sched. I. (12), 
where a workman has brought unsuccessful 
proceedings against his employers, & has 

een ordered to pay their costs, he may also 
be made to refund to them the taxing fee 
which they have paid for having those costs 
taxed.—ELWELL v. CRANE FOUNDRY Oo. 
[1929] 1 K. B. 88; 97 L. J. K. B. 641; 189 
L. T. 300, O. A. ' 
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Ze porn award :—Held : 





yecnses Of the provuf, on the ground that 
ne had already awarded them to tho 
employers & could nof recall his own 
the offect of the 
answer to the question of law was to 
recall the interlocutor of the arbitrator 
on the woerits, that the award of 
romit to the medical referee is made.— | expenses being merely ancillary fell 


Easton v. NIDDRIE & BENHAR Coax | With it, &, accordingly, it was now 


Canes 40140—4068a.  Encuase anp Empree Digest Supplement. 


B. W. 0. 0. 844, 0. A. ; subsequent proceedinge, 
21 B. W. 0. 0. 368, ©. A. a 


b. ——-.}——Evans v. Urnicuayo 8.S. OWNERS 
(1980), 23 B. W. O. 0. 227, 0. A. 


4042c. —-—-.]}—EMsLEy v. Haaaas (J.) & Co., 


Lp. (1931), 24 B. W. O. O. 243, C. A. - 


4042d. ———.]}—BARLOW v. PAciFic STEAM NAVI- 


GATION Co. (19380), 28-B. W. C. 0. 228, C. A. 


4055a. ——- Owing to subsequent decision of 


appellate court.]|—Where a county ct. judge’s 
award was according to the law as interpreted 
at the date of the hearing, but such inter- 
pretation, owing to a subsequent decision 
of the House of Lords, was proved since to 
have been wrong :—Held: his order giving 
costs to the successful workman must be set 
aside, & applts, the employers, must have 
their costs both in the county ct. & in the 
Ct. of Appeal.—AKERS v. LONDON & NORTH 
EASTERN y. Co. (1926), 20 B. W. C. O. 195, 


4067. Add. Annotation :—Consd. Kinneil Cannel 


& Coking Coal Co. v. Sneddon (or Waddell), 
[1931] A. C. 675. 


4068. Add. Citation :—96 L. J. K. B. 268. 


Add. Annotation :—Consd. Kinneil Cannel & 
Coking Coal Co. v. Sneddon (or Waddell), 
{1931] A. OC. 575. 


4068a. --—— Claim for compensation by stepson-— 


——Right to widow to common law remedy. ]—-- 
After an action of damages under the common 
law of Scotland had been brought against 
a colliery co. by the widow of a miner who 
had been killed in the pit, on behalf of herself 
& children, a stepson of deceased, who had 
no claim at common law, presented an 
application for compensation under 1925 
Act. In that process the co. paid into ct. 
the maximum amount payable under the 
Act, & the arbitrator awarded the stepson 
compensation. In their defences to the 
common law action the co. pleaded that the 


ARR oe chelate ate 


workman appealed, & that appeal was 
dismissed with costs. Subsequently 
an application was made on behalf of 
resp. employer for an order that the 
costs incurred by him in the appee 
showd be imnade costs in the arbitra- 
tion :—Held : although the order asked 
for might havo been made on the 
hearing of the appeal, the Ct. had now 


Co., Ltn., [1927]8.C.3; 20 B, W.C.C. 
652.—SCOT. 


PART XIV. ee SUB-SECT. 1. —- 


sl. Set-off-—-Coats of separate decrecs.| 
~—~Hed: as both decrees were steps 
in the statutory adjustment: of lia- 
bility for compensation in respect of 
the sume accident, & therefore partes 
ejuadem negolti, the omployers should 
not bo deprived of thelr right to set 
off the one decree for exponses against 
the other.— BYRNE ov. Barry & Co, 
{1929} 8. C. (Ct. of Sesa.) 624.— SCOT. 


PART XIV. SECT. 24, SUB-SECT. 1.-— 


am. iaston to arbitrator on appeal 
—-Power of arbitrator as to costs.J}-—An 
arbitrator, after a proof, decided 
against . the workman, & found the 
employers entitled to oxpenses. In a 
ata case the question of law was 
whether the arbitrator was ontitled, 
on the facts found proved, to decide 
against the workman. The ct. 
answered the question of law in the 
negative, & remi the case to the 
arbitrator. The arbitrator a 
motion by the workman for the ox- 


open to the arbitrator to reconsider 

the question of the expenses of the 

roof.—-MORTON v DAVID COLVILLE & 
na, [1931] S. C. 234.—S8COT. 


an. Fee of caurt for recording memo- 
randum—Payable by employer only— 
Validity of Act of Sederunt.|}—The fee 
of 108s. prescribed by the Act of 
Sederunt of July 16, 1929, for examining 
& recording a memorandum of agree- 
ment is a “fee of ct.” within the 
meaning of sect. 40 of Sheriff Cts. 
(Scotland) Act, 1907, & the furthor 
provision in the Act of Sederunt that 
ho fee is payablo by the employer 
whether the memorandum is presen 
by him or by the workman does not 


make it ulira vircs.—CARRON Oo. ¥. 
THOM (1931), 24 B. W. C. C. 245, H. L. 
—~ SCOT. 

PART XIV. SECT. a SUB-SECT. 2.— 


4062 i. Jurisdiction to vary order as 
to costs—-Judgment specifically dealing 
with cosis.}—An award was made by 
an arbitrator under Workmen’s Com- 
pensation Act, 1916, iu: favour of a 
workman who stare a a a her 
weekly paymen © costes e 
arbitration. From this award the 
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no jurisdiction to make it.—LAUER 
vy. Briccs (1928), 28 S. R. N.S. W. 
389; 45 N.S. W. W. N. 110.—AUS. 


PART XIV. Bevis 25, SUB-SECT. 1.— 


f i. ——.]—The fact that pltf., 
who was suing in Admity. for damages 
resulting from a collision which caused 
the death of her husband, had accepted 
benefits under Workmen’s Compensa- 
tion Act :—Held: not to bar her, 
under the principle of election, from 
proceeding nst the ship.—DaGs- 
LAND v. 8.8. Caraa, [1927] 4 D. L. R. 
426; (1927) 3 W. W. at. 973; 38 
B. Gc. R, 440; revsd. sub nom. THE 
CATALA v. DAGSLAND, [1928] 8-D. L. R. 
334 > Kx. Cc h. 83.—CAN. 


r i, -———-- --~—-.-—-A workman who 
has suffered injury owing to the 
negligence of his employer is not 
debarred by Workers’ Compensation 
Act, 1926, a.- 63, from b ng an 
action at common law against his 
employer to recover damages for the 
injury so sustained unless he has made 
a claim under the Act & obtained a 
decision thereon.—CONNELL v. UNION 
Go: 088), 285. R. N.S. W, 





STEAMSHIP 
242 > 45 N. 8. ° WwW. N. 62.—AUS., 


defenders having paid into ct. the maximum 
cai ripe pr payable under 1925 Act, & 
not being liable to proceedin 
of said Act, the precast action was incom- 
j he option of the widow 
either to claim compensation under the Act 
or to take proceedings independently of it 
could not be defeated by the arbn. 
ings taken by the stepson, & the 
competent.—KINNEIL CANNEL & COKING 
Coa Co., Lip. v. SNEDDON 
[1931] A. O. 575; 100 L. J. 


petent :—Held : 


independently 


roceed- 


ion was 588. 


oe WADDELL), 
.C. 1183 145 


L. T. 289; 47 T. L. R. 386; 75 Sol. Jo. 


295; 24 B. W. C0. C. 181, A. L.; affy., 8. C. 
sub nom. WADDELL v. KINNEIL CANNEL & 
CokInG Coat Co., Lap. (1930), 23 B. W. C. C. 


567. 


4071. Add. Annotation :—Dbtd. & Distd. M‘Cat- 
ferty v. MacAndrews & Co., [1930] A. C. 599. 


Appeal from order on question of law.] 
—Held: (1) an appeal lies (in Scotland by 
means of a reclaiming note) from an order 
of the ct. in the action assessing compensation 
under 1925 Act, s. 29 (2), but on the same 
principle as if the proceedings had been by 
arbn., namely, that the determination is 
final as to fact, bus is open to review as to 
(2) upon the construction of 1925 
Act, s. 29 (2), in conjunction with 1925 Act, 
s. 14 (1), the expression ‘‘ within the time 
hereinbefore limited for taking proceedings 
under this Act’’ does not mean that the 
action must be brought within six months 
from the occurrence of the accident, but 
means that the claim must be made within 
the six months as a condition of taking pro- 
ceedings for the recovery of compensation ; 
if the conditions of sect. 14 (1) are complied 
with the Act imposes no limit of time within 


4072a. 





law ; 


which the action must 
PART XIV. SECT. Pa SUB-SECT. 1.— 


4075 iv. ; Whether award 
open to review.|—M‘CAF¥YERTY v. Mace 
ANDREWS & Co., [1929] S. C. (Ct. of 
Sess.) 529.— SCOT. 


4077 i. ——~ Deduction of costes of 
unsuccessful action.}—ADAIR v. COL- 
VILLE & Sons, Lrp., [1927] 8. C. 116; 
20 B. W. C. C. 702.—8COT. 


4081 i. Unsuccessful proceedings 
brought more than siz months after 











accident.] —- M’'CAFFERTY v. Mac- 
ANDREWS & Cvo., Lrp. (1929), 22 
B WwW. Cc. Cc. 807.—SCOT. 

bio— —— 


——,]— ADAIR v. 
CoLvILLE & Sons, Lrp., [1927] S. C. 


116; 20 B. W. C. C. 702.—8COT. 


who has brought an action against 
his employer, founded solely upon the 
employer’s HMability at common law, 
who has obtained a ju ent in 
his favour, is not entitled, if that judg- 
ment subsequently set aside upon 
appeal, to have compensation 
in the action under Workmen’s Com- 








PART XIV. eur: = SUB-SECT. 2.— 


workman sustain ury by accidcno 
arising out of & in the course of his 
employment. On Feb. 4 his wife 
received from his employers &3 as 
com tion for two weeks, & on 
Feb. 13 she received 30s. as compensa- 
tion for a further week. She had no 
authority from the workman to apply 


* 


s. 41. 


M‘CArrERTY v. MACANDREWS & Co., LID., 
[1930] A. C. 690; 99 L. J. P. ©. 146; 148 
L. T. 682; 46 T. L. R. 559; 28 B. W, CG. C. 
286, H. L. 


4076. Add. Annotations :—As to (1) Distd. Adair v. 
Colville (1926), 20 B. W. O. 
Delahunt v. Moody (1927), 21 B. W. 0. CO. 


C. 702. Refd. 


4081a. ———- ———.]} —M'‘CAFFERTY v. MACANDREWS 
& Co., Lrp., No. 4072a, ante. 





Sect. 27.—REPAYMENT OF POOR RELIEF. 
Sce Workmen’s Compensation Act, 1925 (c. 84), 


4137a. When right arises—Payment by guardians 
pending settlement of claim—-By arbitration 


or agreement.|——In an action brought by 


be brought.— | 





Se 





for or obtain compensation, &, while 
he knew that she had reecived the 
mayinent of £3, he did not know that 
t had been paid as compenration. 
He knew, however, that the paymont 
of 30s. made to his wifo on Feb. 15 
was a payment of compensation, & 
he allowed her to retain & use the 
money. The workman having sub- 
sequently brought an action against 
a third party to recover damages in 
respect of his injurios :~-J7eld : he was 
barred from suing for damages, In 
respect that he had already recovered 
compensation within sect. 30 (1) of the 
1925 Act.—ReEp v. STEVENAON, (1028) 
S. C. (Ct. of Sess.) 799.—-SCOT. 


4085 i. —-— Paymend of compensation 
—No claim under Act,}-—-In an action 
claiming damages for personal injurics 
caused by deft.’s negligence, deft. 
specially pleaded in bar that pltf. was 
precluded from recovering damages 
fear hin by Workmen’s Cornpensation 
Act, 4. 38, in that the accident was cne 
in respect of which compensation was 
payable under the Act by pitf.’s em- 
ployer, from whom pitf. had in fact 
claimed & recuvered such compensa- 
tion. It was admitted that, for a 
xoriod of 6 months from the date of 

he accident, pitf.’s exnployer had pald 
him weekly, upon the day of each week 
upon which his woekly sulary was paid 
before the accident, an amount equal 
to half the amount of his previous 
salary. The ct. found aa & fact that 
itf. accepted the payments with the 
Liowie that they were made to 
him as jing due under the Act :— 
Held: pltf. notwithstanding be had 
made no claim under the Act, had 
recovered compensation sO was 
barred under sect. 88.—D1mXKon v. 


71 





debenture holders against a co. to realise 
their security receivers were appointed of 
the assets comprised in the debentures. 
the date of their appointment there were a 
number of workmen in receipt of weekly 
payments from the co. as compensation for 
accidents suffered by them causing total or 
partial incapacity. These pa 
ceased on the appointment of the receivers, 
the workmen were paid outdoor relief by the | 
guardians. 
guardians under Workmen's Compensation 
Act, 1925 (c. 84), 8. 41, for repayment of 
the money so expended by them :—Held: 
. the words ‘ pending the settlement of his 
claim ”’ in sect. 41 did not refer to the settle- 
ment of the workman’s claim by the pay- 
ment of a lump sum, but to the aettiement 
of compensation by an award or by agree- 
ment between the workman & the employer ; 
therefore, as the claims of the workmen 


At 


nents having 


On an application by the 


S, AF 





—---- From contractor. )~- 
GEDDES v. DUNVERMLINE DierkicT 
COMMITTER, [1927] S. OQ. 797; 20 
LB. C. 814.—8COT. 

sm. ‘* ftecover " damuyes ~- What 
amounts to.|-~The phrase * to recover ”’ 
dainages tn Workmen's Compensation 
Act, 1925 (c. 84), 8. 30 (1), means 
“to reeclve payment of darmages, & 
whero a workman has been unable to 
obtain payment under a common law 
judgment in his favour against a third 
purty, he fa entitled t. claim = com- 
pensation from his employers.-~~Cum- 
BERLAND ¥. LANARKSHIRE THAMWAYS 
Co., sae C. 407; 26 43. W. C, C. 
780.—8CO ° 


PART XIV. SECT. wa SUB-bECT. 2.—- 
. (a) 

4096 i. From whom = recoveruble— 
Agent of employer.) A workinaiu em- 
ployed by the County Counell of the 
County of Galway obtained an award 
of compensation under Workmen’s 
Compensation Act, 19006, against the 
County Council in respect of {pjurtes 
sustained by boing knocked down by 
a motor ambulance to the County 
Galway Board of Health & Public 
Assistance. The County Council sued 
the Hoard of Health for indemnity 
under sect. 6 of that Act :—Held: that 
the Board of Health was merely the 
statutory agent of the oy Council 
& that the indemnity given by sect. é 
was not intended to enable an em- 
ployer to seck an indemnity 5 

is own agent.—-GaLway Co. CoUNCIL 
vw. GALWAY BOARD OF HEALTR, [1931] 
ee 668; affy., {1931} I. R. 549.— 


n i, 


e ° 


Canes’ 418%e—4415.. “Ewousn . AND Eurme Dicest Surruemenr. 


jn the pret resent case bad long since eet Tan Oo. an 2), (1929) 1 Ch. 589; 98 

| reipgea y the co. by the weekly sums, L. J. Oh. 77; 140 L. T. 3563 98 J. P. 108; 

ne guardians were not entitled to the repay- 45 T. L. R. 169; 78 Sol. Jo. 92; a L. G. R. 

bal they claimed.—Re Lewis MERTHYR 184; 22 B. W. C. C. 31; [1928] B & GC. R. 
CONSOLIDATED OoLLiIERins, LLOYDS BANK wv. 149, 0. A. 


Part XV.—Apprenticeship. 
oe Papua fo a" Goo eat ae 4415. At end of paragraph add :— 


, the indenture was invalid, & a service by 
4200. Add. Annotation :—Refd. Express Dales Co. 


‘an apprenitice under it conferred on him no 
v. Jackson (1929), 99 L. J. K. B. 181. settlement.’ 


A Re eee fe a mee ke re = et ey 





, i. § a ran 
? ae eo ee : ak eee 
’ 7 o 1, ¢ fee wet 
. ‘Vol x x x | v - Cases Es { ie: 


_ MAYOR'S AND CITY OF LONDON COURT. 


Part !1.—Jurisdiction. 


21a. Specific performance.]—-This {specific per- CuR.).— WILLIAMS ¥. SNOWDEN, [1880] W. N., 
formance] being an equitable right appearing 124. 
incidentally in the course of the cause, the | 31. Add. Annotation :—Distd. Lake v. Oronin, 


recorder was bound to give effect to it (per Hunt v. Cronin, [1929] 1 K. B. 31. 


Part IIl.—-Practice and Procedure. 
68. Add. Annotation :—Refd. Re Keystone Knitting Mills Trade Mk. (1928), 97 L. J. Oh. 816. 
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Cases lo —87. 


ENGLISH AND EMPIRE Digest SuPPLEMENT.. 


MEDICINE AND PHARMACY. 


Part |.—Physicians and Surgeons. 
15, Add, Annotation :—Distd. Way v. Bishop, [1928] Oh. 647. 


omen 


Part 1!—The General Medical Council and Similar Bodies 
in the Dominions. 


Zia. Removal 


72. 


o i, 
report of discipline committee. }—Cu 
COLLEGE OF atta ey & Sur- 


GxONE [1927] 2 D. L. R. 957; [1927] 

2W Ww. Re 9 #108 Can. orm aor (te27 BIOL 
° varying, e 

2D. L. R. #01 CAN. . W. RR, 388; 


a i. —, oo Jurtaed 
oe }—Re MCLAUCHLAN & COL- 


oF Et & SURGEONS, 
1927) 2 R. 953; [1927 (Alta.), [1929] 3 D. L. lt. 62.— CAN. 
dj A iar Crim. Cas. 290; fi. 
22° Alta. L. tid 3.—OAN. aa 
bi.—— —— —--.}--LATIMER 0. 


COLLEGE OF PHYSICIANS & SURGEONS 


from register—On application— 
Discretion of Council.]—A medical practi- 
tioner whose name was on the medical register 
applied to have his name removed at his own 
request under chapter 13 of the Standing 
Orders. After the application was received by 
the Council & before it was heard & determined 
the Council received information that the 


practitioner had been n guilty of conduct prima 
am 


facie constituting ous conduct in a 
pr ges respect. An inquiry was then 
eld & the Council adjudged that the prac- 
titioner was guilty of infamous conduct in a 
professional respect & by their direction his 
name was erased from the register :—Held : 
the practitioner was not :ntitled to have’ his 
name removed from the medical register on 
his mere sr sar pe for that purpose ; until 
the Council ordered his name to be removed 
he was still a registered medical practitioner, 


e 


Part Ill. 


Add. Annotation :—Refd. De Freville v. 
(1927), 96 L. J. K. B. 1056. 





PART II. SECT. 2. 


ust he apecified in 
URCH 





sevore eee 
restored to t 


iction of discipline 





Act, R. S. B. 


& in ordering his name to be erased for 
infamous conduct in a professional respect 
the Council had acted within the powers 
conferred upon them by the Act & by their 
Standing Orders validly made thereunder.— 
R. v. GENERAL MEDICAL CoUNCIL, [1980] 1 
K. B. 662; 99 L. J. K. B. 217; sub nom. 
R. v. GENERAL MEDICAL CouNcIL, Ea p. 
KYNASTON, 142 L. T. 890; 94 J.P. 94; 46 
T. L. R. 197; 28 L. G. R. 159, OC. A. 


24. Add. Annotations :—As to (1) Refd. R. »v. 


80. 


but in all the circumstances of the case 
the punishment imposed was 
his name should be 
e register on Dec. 31, 
1927.—Re McLane ‘HLAN & COLLEGE 
OF gs haa & eer ag erie 

L. KH. 5 > 
48 Can. Crim. 


aa i, ——— -———.]-—-CRAWFORD 1. 
COLLEGE OF PHYSICIANS & SURGEONS 


-—— No right to adopt : 
findings of committee.}—The Medical 

C., 1924 (c. 157), does not 
authorise the executive committee of 


General Medical Council, [1930] 1 K. B. 562. 
As to (2) Consd. Maclean v. Workers’ Union, 
[1929] 1 Ch. 602. 


‘Add. Annotations :—-As to (2) Apld. Maclean 


v. Workers’ Union, [1929] 1 Ch. 602. 
Refd. KR. v. General Medical Council, [1930] 
1 K. B. 662. As to (3) Refd. R. v. General 
Medical Council, [1930] 1 K. B. 562. 


Medical Practitioners. 
Dill | 87. 


Add. Annotation :—Consd. Fisher v. Oldham 
Corpn., ([1930] 2 K. B. 364. 





too a DAN. W. R. 234; 4D. L. R. 


PART Ul. SECT. 1, SUB-SECT. 2. 


sa. Practice—Whether time spent in 
study of profession.|—Time put in in 
the study of a science or profersion 
cannot be considered as time nt in 
the ‘‘ practice ’’ of it as ‘that term 
is commonly Berean: —~INNIA v. 
Pana {1928] 3 L. R. 624 
res } 2 W. W. R. 638; D3 Alta. L “Rr 
5.—CAN 


(e773 


PART III. SECT. 3, SUB-SECT. 1.—B. 





or British CoLumsBra, [1931] 3 ‘ of Physicians 57 iv. ‘Use of apparatus.}—The 
D. L. R. 304.—CAN. Bae oO OF ene College an And the | test of the officient use by a | physician 
b if. ——— -——— Power of a Uate facts report same to the Council. of an apparatus for Pras rtaining a 
court — To set aside order of | It, cannot adjudicate on the facts | diseased ponaen, an X-ray 
council made without jurisdiction.)— | found by it. The fact that the machine, is the o inary standard of 
Re cele ba a & COLLEGE oO mumbership of the executive committee nie a maintained by its competent 
PHYSICIANS Soy  ftO37) 3 war identical with that of the Council 1uipulators. won a hee are 
D. L. R. B58 5 mt te ie R when a certain case was before them 11930] 2 W. W. SAY ee R. 
47 Crim 290 ; 22 ‘Alta. L. R: | does not entitle the Council to merely e 15; 24 Alta. L. R Sts iy [19303 
55 ;: adopt the adjudication made by the | 3 D. "L. R. 500. GAN. 


PHYSICIANS 
a va 


17 Gan. Crim. Cas. 29 
AGN : varying, i987) 2 D- L. Rh. 701.— 
b lv. nt.}--Whe It." uct 
unishme ere applt.’s conduc 
Waa ce iced a it 


discipli 
it was right in punishing him therefor, 





Co 
& BURGRONS, 


R. 957; (1937 ; ed to the 
DF Alte. L.R. | & adj 


To m aa iii, —— 





ne hie within the 
powers of the council & 


udication.— He 
8 Ww. W. R. 234; 4D. L 





See eal foun the Ocunellithe ct. noid: 
m tae Counc ec O1G8 | shown othe?. 

that it has not adjudicated by 8.}—Agal 
matter before it, the matter should be 
remitt Council for rehearing 
ee 1930) 


Right of member to Rr 
seamed. }--A member of the College 
whose conduct is the subject of inquiry 
is entitled to be represented unsel 
not only before the committee but also 


74 


641i. Less degree than might have been 
nst M., the 
medical su tendent in ch of 
the hospital, on 
his all 


t treatment. 
evidence show that M. failed to 
tee roe the ear-trouble from which 
suffered as appetite se & altho 
was not able to ascertain what t. 
exact trouble bhasa he did not send for 
nor advise eending for an ear falist : 
eld: alla i ea practitioner is 
ulired to bring to the performance 


on the 


req 


i 


108a. ——— Work performed before operative date 
of Medical Act.]—The Medical” Act, 1858 

c. 90), has not a retrospective effect, so as to 
prevent a person who is not registered under 

it from maintaining an action for medical or 


Vol. XXXIV.—Medicine and Pharmacy. Cases 1080—20a, 


LAS, [1927] 2 K. B. 292; 96L. J. K. B. 788; - 
137 L. T. 618; 91 J. P. 148; 48 T. L. R. 
525; 71 Sol. Jo. 409, D. ©. 


109a. Failure to effect cure—-Whether breach of 


surgical advice given, or medicine supplied, warranty.}—Pitf., who had been treated for 
before the Act came into operation.— cancer by deft., an unqualified medical 
WRIGHT v. GREENROYD (1861), 1 B. & S. practioner: brought an action against him 
768; $31L. J. Q. B. 4; 5 L. T. 347; 26 or (1) fraudulent representations ; (2) negli- 


J.P.118; 8 Jur. N.S. 98; 121 E. R. 896. 
Macnaghten v. 


105. Add. Annotation :—Folld. 


Douglas, [1927] 2 K. B. 292. 
For the existing paragraph substitute the 


106. 
following paragraph :— 





does not apply 
prevent him fr 


205a. —— 








of his duty is reasonable care & ave 

skill ; he is not responsiblo merely 
because some other practitioner of 
greater skill & greater knowledge 
might have prescribed a _ different 
treatment. If a physician in charge 
of a case is unable to diagnose the 
trouble he is under no legal obligation 
so to inform the patient & to advise 
the calling in of a specialist.— JARVIS 
v. INTERNATIONAL NIOKEL Co., [1929] 
; D. L. R. 842; 63 0. L. R. 564.— 


PART ITI. BEoT soe SUB-SECT. 1.— 


86 iv. —— -——~-.}-—Hospital liable 
for the negligence of nurses after an 
operation.——_NYBERG v. PROVOST MUNI- 
CIPAL HOSPITAL BOARD 1927) 1 
D. i R. 969; [1927] 8. CG. R. 226.— 


86 Vor .J}-—Pltf.entered dofts.’ 
hospital for the purpose of undergoing 
an operation, & owing to the fact that 
the regular nursing staff was not 
sufficient to give her the care considered 
necessary by her physician, a special 
nurse was employ aided 
temporarily to the regular staff but 
charged to pltf.:—Held: the special 
nurse 80 cn cd was the employce of 
the hospital, not the mere assistant 
of pltf.’s ‘physician, & the hospital 
was responsible in damages for negli- 
gence on her part resulting in severe 
injury to pit oes v. COLCTIESTER 
CounTry Hoapitay, [1928] 1 D. L. R. 
1129; 60 N.S. R. 62.--CAN. 

86 vi. Insufficient staff. }—- 
Defts., the O. Board of Health, main- 
tained a County Hospital, to which 
pitf. was admitted, & where she under- 
went, an operation. Pltf. was ad- 
mitted to the hospital upon the terms 
that her father would pay defts. 48. per 
day for the treatment therein. After 
the operation pltf. was burnt by a hot- 
water jar, which, she all » had been 
placed in her bed by another patient, 
& she sued the defts for damages. 
The jury found that defts. contracted 
to care & maintain pitf.; that defts. 
were guilty of neg ce or b of 
duty tn the care maintenance of 
pitf.; &, in answer to the question 
whether the negligence was that of 
eiNindugh lnsuticlont wet fe 
oe n as same : 

went outaide the statutes 


once 
relat: to the relief of the poor, & 
pilose to contract with paying 








——~.]~—-Medical Act, 1858 (c. 90), s. 32, 
to an osteopath, so as to 
om recovering at law fees 
charged for treatment as distinct from 
diagnosis or advice._-MACNAGHTEN v. Doua- 


Non-payment of annual retention | 
fee.]|—Dentists Act, 1921 (c. 21), 8. 7 (1), 


gence; & (8) breac 
could cure pltf. in three months. 
could not agree as to the alleged fraudulent 
representations or as to the alleged negligence, 
but they found that deft. di 


of a warranty that he 
The jury 


not warrant 


& cure in three months :—Held: deft. was 


Part ViI.— Dentists. 


patients, they were bound by the 
ordinary law of contract.—-MULRENNAN 
v. OFFALY BOARD OF HEALTH, [1930] 
I. R. 345.—IR. 


86 vii. ———.]—In an action against 
an infirmary for damages for personal 
injuries pursuer averred that she 
attended the infirmary for ultra-violet 
ray troatment; that the nurse in 
charge, who was in the employment of 
defenders, allowed her to be exposed 
to the rays “or too long a period ; that 
she thereby sustained inj ; & that 
the injury wae dye solely to the 
negligenco of the nurse for whom 
defenders were responsible. She further 
averred that she had relied on the 
knowledge & skill oz the nurse In 
applying the treatment. She did not 
aver that defenders had acted negli- 
gently in the selection of their medical 
or nursing staffs, or of the ppnerae 
employed. Defenders averred, & the 
pursuer did not deny, that their 
electrical department was in charge of 
& superintended by, a doctor, & that 
the treatment received by tho pursuer 
was administered by the nurse upon 
bis instructions :—-Held: in the 
absence of any averment that the 
nurse or the doctor was professionally 
incompetent or that the appears was 
defective, pursuer had failed to state a 
relevant case aguinst defenders, in 
respect that the avermente disclosed 
that, at the time of the injury, the 
nurse was not acting in a ministerial 
or administrative capacity as a servant 
of defenders, but vias exercising her 
professional care & skill, &, further, 
that she was acting under the instruc- 
tions of a duly qualified doctor over 
whose orders the defenders had no 
contro] ; & action  disinissed.—— 
LAVELLE v. Giascew  Royarn IN- 
FIRMARY, [1930] 8. C. 123.—SCOT. 

86 viii. ae Negligent orerctios oO 
apparatus.}—HARKIES 0. LORD : 
FEIN HosprrayL, [1931] 2 D. L. R. 
440.—CAN. 


PART III. SECT. 7, SUB-SECT. aA. 

less iioner — Frac- 
lasing Drithcat tconce—What must be 
proved.}—R. 0 LAvUDIE (1930), 53 
Can..C. C. 189.—CAN. 


PART Ill aca %, SUB-SECT. 3.— 


e (8). 
ti. -—. HORSEMAN Uv. 
[1926] 8. A. $1 AUB. 
t ii. ——-.}——O°CONNELL v. CULLEY, 


75 


NAIRN, 


| 


entitled to judgment on the cause of action 
for alleged breach of warranty, although 
there must be a new trial of the claims on 
which the jury had di 
EVANS (1930), 46 T. L. R. 578, OC. A. 


sagreed.—-BURRELL v. 


_impliedly authorises the Dental Board to 
provide for non-retention on, or removal 





tee oe 





11927) V. L. R. 502; 49 A. L. T. 92; 
[1927] Argus %.. RR, 423.~-AUS. 


t if. -|-~ Held: deft., an 
osteopath, holding the degree of 
Doctor of Ortcopathy, used the word 
‘* Doctor ”? in advertisements, in con- 
junction with ‘' osteopath.” as an 
occupational dorignation relating to 
tho treatment of haman ailments, & war 
therefore flty of an infraction of 
Ontario Medical Act, 8. 40 (1925). 
The addition of the word *‘ osteopath "’ 
after the words ‘“ Doator Pocock * 
in his advertisemonts, simply indicated 
the mothod which he, profearsing to be 
a doctor, in the sense in whieh that 
word is ordinarily understood, used in 
the treatment of human ailments.—-h. 
v. Pocook, (1928) 2 D. L. R. 937; 60 
ee Crim, Cas. 76; 62 0. L. BR. 113.-—- 


epee ae 


PART VI. SECT. 1. 


a i, —-~- ——- --—-.]---The rule as 
to the skill required of a dontist is the 
same as that with regard to the skill 
of a member of any other branch of 
the therapeutic art. Where he Iie 
registered & injury results from bis 
treatment, the presumption is that he 
is competent & that the treatment 
was correct, until the contrary is shown. 
-—~MCTAGUGART v. POWERS, [1927] 1 
.). L. it. 28 Py 36 Man. hie Kt. 73 > {1926] 
8 W. W. R. 513.—OAN. 


® a ii, ---—.J-~Tho doctrine that the 
question whether treatauent a 
mbysiclan was negligent, ty to be texted 
y the principles of the pliysician’s 
school is not applicable to the mechani- 
cal manipulative labour of a dentist 
involved in the pe of tecth; such 
work fs governed by the nile applicable 
to all skilled labourers, f.e. that if the 
work undertaken by them fmplles skill 
it, must be used, & when injury ia 
sustained that could not have arisen 
unicss there had been an absence of 
reasonable skill or _ negligenca, 
then there is Hability.—-DRINNEN v. 
DOUGLAS, 11931] 1 W. W. RR. 160; 3 
D. L. R. 606.—-CAN. 

a ili. -—— Hxcessive ee a aa 
BOABE v. PAUL, [1981) 1 D. I. R. 6623 
affd., {1931} 4 D. lL. i. 445,— CAN. 


PART VI. SECT. 2. 

202 ff. --—-- Conditions Fetter cir ae 
Medical (Dentists) Act, 1927 (Vict.), 
gs. 14 (1) (6), requires that an a pet, 
shall have “entered on a d te 
course of training '’:—lHeld: the 


Cases 205a—242b. Enauish anp Empmer Diorsr SuprlemMent. 


from, the poutstee in default of payment of 
the annual retention foe Dasenalex 6. 
SLADEN, [1928] Ch. 818; 97 L. J. Oh. 148 ; 
138 L. T. 677; 447. L. R. 287; 26 L. G. R. 


217. 


205b. ———- ——— Conviction for misdemeanour.]-— 
‘* misdemeanour ”’ 
Act, 1878 (c. 88), s. 18, is not confined to 


The word 


by virtue of being so 
take & use the ae 
ental practitioner; (0) 8 
or affix to or use in connection with 


, be entitled 
tion of dentist or 
not take or se 


premises, any title or april Aaa Eseonenly 


in Dentiste 


calculated to suggest that 
icin seep status or noaiifice 
professional status or qualification which 


on other than 


indictable misdemeanours.—PtIcKuP v. he fn fact possesses & which is indicated by 
Unirgep Kinapom DENTAL Boarp, [1928] particulars entered in the register in respect 
2K. B. 489; 97 L. J. K. B. 604; 180L. © of him” :—Held: a person who has no 
607; 92 J. ’P, 147; ; 447. L. R. 544; 72 qualification, but who has been d 
Sol. To. 869; 28 Cox, O. O. 586; 26 L. G. R. under the provisions of the above on the 
898, D. O. ground of his previous practice of dentistry, 


218. Add. Annotation :-—Refd. R. v 
Joint Stock Companies, La p. “More. [1981] 2 
K. B. 197. 

218a. ——. 


Nahe pr! without 
entists Act, 1921 (c. 2]), s 


registered under the panoial ae shall, 


« 


242, Add. Citation :—28 Cox, C. C. 308, D. OC. 


242a. —-—- Prosecution under Dangerous Drugs 
, Act, 1925 (c. 74)—Act not in operation.]— 
’ Conviction b panggst ——R. v. KYNASTON (1928), 
ep. 180, 0. C. A. 


pret ~ ~— © Person authorized ’’ to supply drugs-- 
car r of shop owned by company.]— 

Whet er or no the qualified manager of a 
owned by a limited co. 


ES ee te ee C etetennd S enperekueatiamnnmmmal 


19 Cr. App 


chemist’s shop 





1 mee ee rmermemcie Sate 


words were satisfied by appot. euler 
upon a defined & continuous course 
aa actical instruction in dental surgery 
eee DENTAL BOARD or 
1 DENIBON (1928), 41 
o ve Ie “102. — AUS. 


202 iii, - Principal means of 
lavelihood derived from  dentistry.)-— 
ie fact that during part of the. tive 

ears mentioned in sect. ei (1) (a) Meee 
of f Act 18, Si oe an ss pat er 
apprenticeshi 
does not make wit “impossible for his 
sole or Pare means of livelihood 
during that poriod to have been 
derived from dental work outside his 
work as an a porentione denta) 
mechanio,— HIRST v. uTrH AFRICAN 
ey ee COUNCIL (roaoy SUN. lL. R. 
a Biot 


reir ees 





26 8. R. N. 8. Wwe 468; 


207 
KEENE i oa6 
oN, eee 


43 N. 5. W. 


207 v ee + ALBERTA 
DENTAL ASBOON. v. Sear, a ey 2 
se 45; 8 


ot pomp oi for regtstration— 

Entered on a definite course of trae 

8 }—From i905 to 

Mar, “ibid, abper, pursued a course of 

pise inst Cation in the ous 

gehen of & activ work under the 

direction of a 
dentist. From ar, “1910 » onw 

until the Medical (Dentists) Rote Hatt 


came into operation, he ac 
tant erent qualified && 
i, “ied wor he 
meo # or 8 
practice of soouet BS ogc : the 
words ‘‘ entered on 8 definite course of 


training,’’ in s. 14 4) (bo) of “the Act 
were satisfied b @ & t enter- 
ing on a defin ze cob wous course 
of practical instruction in dental 
wurgery & dentistry.—DENTAL BoaRD 


** Dental surgeon ’’— Registration after 
: haaeeararrare, — By 


Registrar of 


is not entitled to describe 


bimself as a 
eon.’’—A.-G. v. WEEKS (1931), 


ental surg 
48 T. L. BR. 61,C. A. 


228. Add. Annotation :—Refd. Albemarle Supply 
Co. v. Hind, (1928] 1 K. B. 307. 


“A asain 224. Add. Annotation :—Refd. Dominion Press v. 


Part IX.——Drugs. 





OF VICTORIA v. 
Vv. L. R. 371; 
253.—AUS. 
sd. See - Graduate— M eaning 
}— Th word aduate '’ in 
Dentistry “act, R. 8. B. C. 1924, c. 66, 
faust b), does not Biron a that ‘appot, 


raining Dror 


& OOLLE 
iiosb}< D.L. R. 889; proses we Ww. R. 


DENISON, 


nee 
{1928]) Argus L. R. 


PART VI. SECT, 3. 


Applt. a Pp ylegy 
dentist had agreed rresp., 
who weer nota po ces a bps ores oe 
which on by rep a) 
former Pnabeed, as ay answer to 
action by resp, to restrain oP trom 
in vortain ed 


ractising 
locality in terms of a covenant such 
effect contained in agreement, 
appit. Labia’ ae legality of “he 
agreement :—H m carries 
on a business ill a 0 . . servant 
to work for him tho ® may take 
in it; & the Saree 
ment in the present case was 


as oonstitut the e sant 0g on eee. 
entistry "’ by a person 
registered d Hist 


ractice of 
who was not a en 
contravention of haa ale Amendment 
Act, 1921-22, a8. 3. TT wv. 
WATKINS, (1928) N. *. L. R. 628.—- 
_—T |} A person who for 
takes impressions of en 
mouths & eubseaueutly fite the plates 
into their Hi betas apa nto 


nging the 2 calling o 
entist, within sect. 5 of Act | Peep 


(Natal).—R. wv. Petia 1929) 
App. D. 10.—8. 
PART beg SECT. 1. 
druge—Procuri: 
druga’ no he ae wnauthorians 


Customs & Excise Minister, [1928] A. O 


oo TRS eR mtn Se eee 


. 340. 


carrying on business in pursuance of Poisons 
& Pharmacy Act, 1908 (c. 55), is himself 
‘“ keeping open shop > as well as the co. 
which employs him, he is at all events a 
‘‘person authorized ’’ to supply the drugs 
to which the Da 
Regulations, 192 
the register 

times available for inspection.”’ 
tation must be put on the words “ at all 


oy fan Drugs (Consolidation) 
apply, & is bound to kee 
rescribe by reg. 11 (1) ‘‘ ata 


Some limi- 





person——Doctor supplying wife with 
orders on chemist. rie complaint, 
which charged a medical practi toner 
with procuring d rous drugs for 
Dr wife, yen conan. oe of y Dengerous 
rugs Ac 8. Lor 
us Dr ] Bias, 18st, as 
iibelled ¢ t accused had deli’ 
his wife ave orer oo of citterant 
dates, pe aver BY pte » in which he 
pretes tended that the drugs specified in 
orders were required by him for 
rofamsional use only, “‘ while you well 
w that the order forms were granted 
by you for the purpose of enabling your 
wife to obtain the drugs for her own 
use, she not b & person licensed 
or otherwise authorised to be in 


the drugs: : the complaint 
adler charged an offen les dant 
the A © regulation ii libelled, in res 
that ox: the order forms, inaam i 
they “* for Ly paaiect use 
only,”’ pe not eal li ons; (2) the 
fowed new See thes ve been fol- 
owed negatived the view that acc 

ensing his own medicine; 
(3) the wife was not a messenger on 
bohalf of her husband, but a 
i aptagted on her own 

Wn use.~—-STRATHBRN ¢. Ross, 

treaty Ss. ‘C. (J.) 70.—8O0OT. 
Whai 


af. Bi rad riphadsy ion ’’ oo drugs - 
amounts Gop anes Tipp v. R., 
ee oC. 482; 4D. L. R. 530. 

miei Rigi ly PE ty ah 


are poet. R ©. Nip Gan ( (1930), 33 63 


Ft. 
C. 321; 423 B. CG, 


San Bibesassibiv's Tdability for 


—Bathnent in druge. 
LAMONTAGNE ¥. Rt 929), 54 Can. C. CO. 


257. 


257a. oo 


- Vol. XXXIV. —Meilicine and Pharmacy. Cases 24Bb—2608. ae 
| times,” but: aes must = taken at least to 


mean *‘ at. all times when the premises are 
open for business,’’ & therefore when the 
manager on going out to lunch left the 
register, for safety’s sake, locked up in the 
poison e puoerd, so that his assistant was 





L. T. 433; 955. P.21; 47 T. 1. R. 104; ‘20 
L. G. R. 94; 20 Cox, C. C, 242. 


242c, ——— Register to be “at all times aus 


for inspection ’*—Meaning of ‘‘ at all times.’’) 
~—-DAVIES v. WINSTANLEY, No. 242b, ante. 


Spee tai oa it to a police officer who | 2538a, Exemption-—Article of which properties 


the manager was rightly 
eravicid of an offence against the re 
tions. —-DAVInS »v. WINSTANLEY (1930), 144 | 


*‘known admitted & eperoves of **—What 
amounts to.]—-A.-G. ». Lewis & BURROWS 
(19381), 48 T. L. BR. 77; 76 Sol. Jo. 885, 


Part X.—Poisons. 


Add. Annotations :—Consd. Davies v. Win- 
stanley (1930), 47 T. L. R. 104. Refd. R. v. 
Cory, {1927] 1 K. B. 810; A.-G. v. Walker- 
gate Press, Ltd., Same v. Bloomfield, Same 
v. Carlton (1930), 142 L. T. 408. 


-}—Davigs v. WINSTANLEY, No. 





242b, ante. 


259a. ——— Qualified manager of company.|]-— 


DAVIES v. WINSTANLEY, No. 242b, ante. 


260a. ‘* Conducted by himself ’’--Sale of poison 


from automatic machine.|—-By sect. 3, sub- 
sect. (1), of the Poisons and Pharmacy Act, 
1908: ‘‘ Any person who, being a duly 

registered pharmaceutical chemist or shiemist 
& druggist, carries on the business of pharma- 
ceutical chemist or chemist & druggist shall, 
unless in every premises where the business 


registered pharmaceuticaljchemist or chemist 
& druggist, as the casc may be,... be 
guilty of an offence under sect. 16 of the 
Pharmacy Act, 1868.” 

Deft., a duly registered chemist & druggist, 
sold & offered for sale (inter alia) lysol, a 

oison, from an automatic machine which 

e had a as just outside the door of his 
sho eld: the sale of the lysol by means 
of t 10 automatic machine was not an offence 
under Pharmacy Act, 1868 (c. 121), 8, 15, & 
Poisons & Pharmacy Act, 1908 (c. 55), 8. 8 
The business carried on by means of the 
automatic machine war hond fide conducted 
by deft. himself within Poisons & Pharmacy 
Act, 1908 (c. 55), 8. 8 (1).—- PHARMACEUTICAL 
SociztTy OF GREAT BRITAIN v. WATKINSON, 


is carried on the business is bond fide con- » dL, 
ducted by himeelf or some other duly 


rte 





PART IX. SECT. 2. 


246 i. “* Held out or recommended to 
public ’’—Necessity for notice or adver- 
tisement to be ed—Tonte food.)-— 
Manufacturers & vendors of a prepara- 
tion known as “ Zomogen,” on which 
the duty had not heen paid, werc 
charged with a contravention of tho 
Acts. It was proved that no ski} in 
chemistry was needed or used in the 
process of manufacture of the be PCD Ore 

It was composed epee (Oe 
ox blood & marrow. Its predo nat 
constituent as a health cesar Sy 
restoring commodity was hemoglobin, 
an article which was frequently recoin- 





IE Oo 8 tame UF Ie tet ee cd Ot Pe RETIN, = tt ae 





h iv. ---—,J---Opium was found 
by the police in the house of accused, 
but he was acount at the time, & 
testified before a poticy magistrate that 
the opium found was not there with his 
authority, knowledge. or consent :-—- 
Held: accused had uischarged the 
onus cast on him by Opiuin & Narcotic 
Drug Act, R. S. C., 1927, a. 15. +1. rv. 
QUN YING, Pe 3 D. L. 7. 25 ; 63 
Can. C. C. $78; 65 O. L. TR. $69.--- 
CAN. 

—-hR. wt. 


h entence.} 
HENRY Gow, (1930] ry Ww. W. R. 3809; 
53 Gan. C. C. 247; 42 B. C. R 305.-— 


meet ta oe ee tae 


a Whether Court 
mended by medical men to supply spy oa c.j-—-R. v. Cnow 
deficiencies of red biood corpuscles in | 9f - TY ee ee at ang 
their pationte, & was, used eapecially | & Duck UET (1929), 43 B.C. R. 152. 

n cases of anemia was odve 
& sold to the public as a tonic food, & * vil. —~- Conviction under amended 


the labels on the bottles stated that. mod " 
cal men from overy part of the world 
deacribed it as a marvellous success 
in the immediate restoration of health : 
—Held: the method in which the 
preperarcn was manufactured, used, 
ae rendered it liable to duty under 
the Aoct.—ADAM v. Tea N ek 


PART X. SECT. 1. 


hi. —— ———.}—R. v. Smita, [1924] 
4)J). L. Ro 427 : 65 O. iL ‘R. 649 -—OAN. 


Act—Amendment not in oneration.|—- 
Held : the conviction was bad.--H. v. 
800 Gona, (1927) 2 D. I. KR. 269; 
[1927] 1 W. W. fh. 669; 47 Can. Crim. 
Cas. 275; 38 B.C. R. 321.—CAN. 

h viii. ---,; Ooeft. was eun- 
victed in 1928 for ' 43 “unlawfully having 
in his possession a drug, to wit, oplurn, 
contrary to sect. 4 0 the Optum & 
Narcotic Drug Act, 19245." Said Act 
bad been amended in 1925 Ad severing 
sub-seot. (d) of aaid -sect. 4 into two 
sub-sects., bul no change was made In 
the nature of the offences, which 
remained identical in their legal oe 


on charge ~P tas eeeia or & sald Act ap amended was repealed, 
epian co Drag geet 2S. Oe R. 8, C. 1997, the short title of which 
be poral the oe ahould convict ander | Ty Ae OBES SAM sane &°ek 
& not reduce or substitute an the 


caenne under other secta. of the Act.— 
R. vw. Wona Sack Joe (1929), 41 
B. C. R. 254.—CAN, 





h ii, 
ngaen's WoW. Ro 'G41; ‘éub nom. i 
Ne ore te egy . BRENRY CHAN 
am, 53 Can. C. C. Sea: 
42 BG. HL 380.--CAN. 


R. +. Lee Ku, 


| 


sect. 8 of the Act. Respecting 
Revised Statutes of Canada, 1924, 
there had been no period of time since 
the Act of 1923 in which the trans- 

action wpon which deft. wae convicted 
did not constitute an identical offence 


against all of the statutes in question ; 


&, therefore, the clerical error made in 
the conviction by adding the date 


V7 


re ee eee GE cient orn 


[1931] 2K. BR. 8238; 1003.0. K. 8.577; 145 
T. 257; 06 J. P2180; 47 TL. RR. 880 ; 
75 Sol. Jo. 312; 201. G, K. 467, Dp. 0, 


ten RE eee el Lota 


1023 7° to the che fT) ealeuine Nas Wan 
@& mere inatter of surplusare whieh 


could be eae ue: —-Ht, ov. QUONG 
Wona, [10930] 1 W. TR. 200; 2 
D. I. R. 422: S53 vee C. 0. 60; 42 
BLO. Wt. 241. CAN. 


PART X. SECT. 2. 


268 fil, ---- ~~ ,J—-Held: a vom- 
plaint, whe h Bot. forth that a duly 
ero chemist on a specitiod date 
did keep an open sho op for retailing 
poisona, ee to Pharmacy Act, 
1868 (c. 121), sa. L, Ts. as amended by 
Poisons & Ph eens Act, 1908 (Cc, 55), 
4. 3 (1), & stated that accused, ‘ ‘not 
being personally present & bond fide 
conducting the sale,’’ did sell to a person 
named, by the hand of an assistant 
who was not a duly registered chemist, 
certain polsons, did not relevantly 
ebarge wu contravention of the statutes 
libelled, in respect that the alleged 
transaction, being merely an tsolated 
aule whon the registers:! chemist did 
not happen to be present, was not an 
offence under the atatuces, & par- 
ticularly was not, a offence under 
1908 Act, 5. 3 (1). - LINSTKAD a. Sime- 
BON, (1027) 8. C. ty. 3101. -—-§COT, 


am. Optum & Narcotic Drugs Act-- 
Jurisdiction of mayistrale under. we 
Viau vy. Ova ($027) 44 Que. KK. B. 
406. CAN. 


sn, Opium: —-Furnished by physician 
to addict ~Onus of proof on nha aclan. ]— 
While under Opium & Narcotic Drug 
Act, 1923, a physiclan may furnish a 
‘drug ” for self-administration to en 
addict or habitual user who is suffering 
frora a dineased condition caused other- 
wire than by the excessive use of any 
* drug,’’ yet, eveu in such a Casey, an 
accused physician must nevertheless 
bring himself within the requirements 
of sect. 6 of, the Act by shawl bs 
the ‘‘ drug ”’ was required for me 
eld or wae prescribed for the 
ieperment of oa perion 


Enauiso anp Emprre Diarst SurrLeMeENrt. 





under professional Reeun ent by such 
physician. Wh con- 
dition fs ‘proved, or “the medical evi- 
dence is such that the physician should 
be given the benefit be. the doubt on 
the point, the question whether one? 43 
the other two conditions which permi 
of the furnishing of the ‘“ 
existed is not to be decided by cee. 
ing the physician’s own judgment & 
dence as conclusive, but the ct. 
must determine each case on its own 
facts as disclosed by all the evidence.-— 


— 


[192 


, 60. gh Or 


R. he GORDON, [1928] 2 D. 
1W. W.R att 


Part X1.—Optometry. 


See case infra. 





. R. 315; 
R. 678; 49 ‘Gan’ Grim’ 
*)72-OAN, 


PART XI. 
oF Examiners — Dis- 
8 of the 


ciplinary : 
Ontomat rect “does not give the 
OD Lies f gi 


ers authority to 


eae a trial in the first instance to 


asce 
iileg 


whether a person is guilty of 
1 practices, etc., & the words 
ere the board ia satisfied that any 


a eo 


78 


person has been found guilty ” 
8. 8 (1) point to a finding that 
other that th made by some tribuna 
td the poeres & that it is bia 
aoe * been foun 
guilty ” et the has become 
ed of that reek * that notice is 
tol be given under said sect. & the 
person concerned offered an oppor- 
unity of heard.— WITHROW v. 


Nova Scoria eee OF OPTOMETRY, 
[1929] 1 D. L. R. 766; 60 N.S. R. 
318.—CAN. 


29a. 


29b. 


44. 


Vol. XXXIV. Cases 8—08a. 


METROPOLIS. 
Part I1l_—The London County Council. 


8. Add. Annotation :—Refd. Collins v. Whiteway, [1927] 2 K. B. 378. 


Part VII.—Officers of Metropolitan Authorities. 


——— ‘* Emoluments ’’—Annual allowances In 
respect of superannuation.|—-K1ppie v. PorT 
of LONDON AUTHORITY, DURRANT v. SAME 
(1929), 46 T. L. R. 480; 93 J. P. 208; 27 
L. G. R. 398. 


—— ——— Fees of town clerk acting as registra- 
tion officer.|—-Held : the fees reccived by the 
town clerk of a metropolitan borough in 
respect of his duties as registration officer 
are ‘* emoluments of his office ’’ as town clerk 
& properly included in calculating the super- 


annuation allowance payable to him under 
a ihr seelooens (Metropolis) Act, 1866 (c. 3), 
8s. 4.—SToOKE NEWINGTON BorovuGH CouNcIL 
v. RICHARDS, (1980]1 K.B. 222; 99 L. J. K.B. 
1; 142 L. T. 257; 45 T. L. R. 650; 27 
L. G. R. 660 ;s 94 J. P. 27, D.C. 


29c. Transfer of existing officer to borough council 


—Right to remuneration for additional duties 
—~London Government Act, 1898 (c. 14), 
ss. 8 (8), 80 (1).|--Gray v. Hacknmy 
BorovuGa Councin (1904), 2 L. G@. R. 429. 


Part Xl.—Metropolitan Building Legislation. 


Add. Annotation :—Refd. 
Council v. Stilgoe (1931), 95 J. P. 149. 


81. In lieu of the paragraph following the catch- 


87. 
87a. 


words substitute as follows :— 


The comrs. under Metropolitan Buiding 
Act, 1855 (c. 122), having incurred expense 
under sect. 73 of the Act, demanded payment 
of the owner of the structure, who refused 
to pay :—Held: the six months, within 
which a complaint was to be made, were to 
be reckoned from the demand & refusal, not 
from the incurring of the expense. 


Add, Annotation :—Apld. Ashby-de-la-Zouch 
Grdns. v. Summers, [1928] 2 K. B. 397. 


Add. Annotation :—Folld. London County 
Council v. Stilgoe (1931), 95 J. P. 149. 

-}+—M. Co. were the occupiers of a 
building on which was a bridge certified to be 
a dangerous structure under the London 
Building Act, 1894, holding it under a sub- 
demise for twenty-one years from H., who 
held it on a ninety-nine years’ lease from the 
owners in fee simple. Neither owner nor 
occupier having complied with a notice under 
sect. 5 of 1898 Act to take the bridge down 
or otherwise secure it, or with an order to 
the same effect made by a metropolitan 
police magistrate under sect. 107 of 1894 
Act, the London County Council acting under 
their statutory powers took down the bridge 
themselves & then forthwith brought a 
complaint to recover the expenses thereof 
from the owners in fee simple :—-Held: the 








complaint was rightly dismissed, as by 
sect. 173 (1) of 1894 Act, proceedings to 


recover their expenses must proceed in the 
first instance against the owner immediately 
entitled in possession to the premises or the 
occupier.—LoNnDON CouNTY COUNCIL 4%. 
Sniregor (1931), 100 L. J. K. B. 56%; 145 | 
L. T. 287; 95 J. P. 149; 47 T. L. R. 485; | 
28 L. G. R. 470. 


London County | 92. 


98a. 


| 
79 


For ‘8 L. T. 369 ”’ read ‘“‘ 89 L. T. 369.” 

Height of wall for purpose of determining 
thickness——Bressummers between each storey 
——Whether one wall or series of walls.}— 
A building in London was constrncted as 
follows: The front & rear exterior walls of 
the basement storey, & the rear exterior wall 
of the ground storey were on a different 
vertical plane from the front & rear 
exterior walls on the first, second, & third 
storeys. There was no front exterior wall 
on the ground storey, but in lieu thereof a 
shop front. The front & rear exterior walls 
were, respectively, in one vertical plane 
throughout the height of the first, second, 
& third storeys. Between each storey there 
was a metal girder or bressummer. These 
metal girders or bressummers were | sup- 
ported by metal pillars, those at the front 
standing at the ground floor level on brick 
pillars, those at the rear gving down into 
foundation under the basement floor level. 
The wall or piece of wall betweeu the first 
& second floors stoud on one of those metal 
girders or bressummers. If this wall or 
piece of wall were taken away, the wall or 
piece of wall between the second floor & the 
roof would remain in position. The same 
facta applied mutatis mutandis to the walls 
or piece of wall between the second & third 
floors & the third floor & roof. The walls 
on each floor depended for their strength & 
support upon the girders or bressummers 
upon which they were built. The walls 
from outside appeaced to be each one solid 
wall. The height of the building from the 
first floor to the top of the topmost storey 
was 38 feet. The height of the first storey 
was 14 feet, of the second 1% feet, & of the 
third 11 feet. Ona complaint by the district 
surveyor for contravening the London Build- 
ing Act, 1894, the builders contended that 
for the purpose of determining the thickness 


Canes 98a-—118a.  ENGLIsH AND Empimg Dickst SurPyeMENT. | . : 
premises in London with & covenant for 


of the walls, the exterior wall of each store 

at the front & at the back was a separate wall, 
that of the first storey 14 feet, that of. the 
second 18 feet, & that of the third 11 feet, 
respectively. The metropolitan magistrate 
upheld this contention :—Held: without 
ra | the question whether the walls 
began at th 

walls were each one wall from the first floor 
to the top of the topmost storey, & conse- 
que heir height for the purpose of 
determining the thickness of the walls was 
38 feet.—BLACK v. PARKER (GEORGE) & 
Sons, Lp. (1929), 142 L. T. 180. 


116a, ——— —-—- ——.]—-Lonpon Country Coun- 


CIL v. STILGOE, No. 87a, ante. 


119a. Compliance with dangerous structure notice 


by lessor—Right of entry-—Duty to give notice 
to lessee.|——Defts. granted to first pltf. a 
lease of the second & third floors of certain 





e und level, the front & rear . 


: a oe We 


uiet enjoyment, & the first pltf. sub-let the 


third floor to the second pltf. During the 


currency of the lease the London County 
Council served on defts. a dangerous structure 
notice in at ial of the whole building, & 
defte. entered on both the demised floors to 
carry out the work necessitated by the 
notice. In an action in which first pltf. 
claimed damages for breach of the covenant 
for quiet enjoyment, & in which second pltf. 
claimed damages for trespass, defts. pleaded 
that they were under no liability, as they 
were bound to do the work. Defts. had not 
served on plitfs., as occupiers, a notice, under 
1894 Act, s. 192, of the intention to enter 
the premises & do the work required :— 
Held: defts. had no right of entry without 
complying with sect. 192, & both pltfs. were 
entitled to damages.—TROTTER v. LOUTH 
(1981), 47 T. L. R. 385; 75 Sol. Jo. 259. 





Vol. XXXIV. Cases 12-38%. 


MINES, MINERALS AND QUARRIES. 
Part |—1In General. 


12. Add. Annotation an to (1) Consd. South 
Staffordshire M Drainage Comrs. v. 


Hlwell (1927), 91 J. Pp, 113. 





74a, ——-.]— WARING v. FopEN, WARING v. BuoTH | 


et arene a eee 


Part I11]—Amalgamation 


180a. —— -]—Observations on the meaning | 





of the expression ‘national interest’ in 
sect. 7 (2) (a) of the above Act.—Re AMALGA- 


77a. 


CRUSHED GRAVEL Co., Lirp. (1981), 75 Sol. 
Jo. 852, C. A. 
FoDEN, WARING v. 
BoorH ene GRAVEL Co,, Lrp. (1931), 
76 Sol. Ju. 852, C 





and Absorption Schemes. 


MATED ANTHRACITE COLLIERIES, Trp.’8 AP- 
PLIVATION (1927), 43 'T. L. R. 672. 


Part IV.—Right to work Mines and Quarries. 


268. Add. Annotation :—Refd. Glenboig Union 
Fireclay Co. v. I. R. Comrs. (1922), 12 Tax 
Cas. 427. 
277a. —-—- Damages for unworkable coal & pay- 
ments for unworked coal.|—-Re CANNER, BURY 
v. CANNER (1923), 155 L. T. Jo. see 
v. Leeds 


315. Add. Annotation :—Refd. A.-G. 
Corpn., [1929] 2 Ch. 291. 

——.]—In considering whether 
it is in the national interest to grant arciilary 
rights to facilitate the p rope & efficient | 
working of minerals under es (Workuag , 
Facilities & Support) Act, 1923 (c. 20), the 
Railway & Canal Commission is entitled 
to take into account not only difficulties 
which physically obstruct the getting & 
carrying away of minerals, but also economic 
difficulties which militate against their 
effective marketing. 

The Prarie ‘“‘carrying away” in 
sect. 1 (2), & ‘‘ conveyance of minerals ’’ in 
sect. 3 (2) (0), of the Act are to be construed 
not in a technical sense, but broadly as 
entitling the person to whom ancillary rights 
are granted under the Act to transport the 
minerals from the land where they have 
been won for sale elsewhere. 

The Railway & Canal Commission made an 
order granting to a colliery co. the anclery 


327a. 











PART I. SECT. 4, SUB-SECT. 2. 


327d. -—--- 


827c. Application under Mining 


fe een een ee 


fig the locat ion of the diaovere: ~~ Le 
& COLE, js 1 1p. L. RR. 


right under the Act to construct an aerial 
ropeway over the land of other persons from 
their colliery to Dover, a distance of seven 
miles, which would enahie them to transport 
their mincrals more cheaply & more con- 
veniently than by other meens :—Held: the 
Railway & Canal Commission had juris- 
diction to make this order.—-Re TILMANSTONE 
(KENT) CoLiierizs, rp., [19281 1 K. B. 
599; 97 L. J. K. B. 169; 188 L. T. 462 ; 
447. L. R. 167; 19 Ry. & Can. Tr. Cas. 26, 
O. A. 

rent.|- - Me 
APPLIWA- 


om Reasonable 
Af TAMSTER RLEY GANIETER (o., LYrp., 


TION (1931), 75 Sol. Jo, 602, 


Industry Act, 
1926 (c. 28), s. 13--What must be shown—~- 
National interest in grant.]-—J/eld: it is not 
necessary for an appct., in order to sup- 
port his application under Mining Industry 
Act, 1926 (c. 28), s. 14. to assert that, in the 
words of Mines (Working Facilities  & 
Support) Act, 1928 (c. 20), 8. 1, there is a 
danger of the minerals being left perma- 
nently unworked, but it is Bsulficient to estab- 
lish that it is in the national interest that the 
application should be granted. -Re HENRY 
LOWSON, LsD., Alcor OF (1030), 144 
lL. T. 128; 46 T. L. R. 695. 


Ae RET et re ne eR RNG: a Nee oe 
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| 

y in Du PONT 

BaTaTe eae ETE | 320; 65 OL Le, It. 586. | (Man.), (1928] 1 D. LT. tia’: (2927) 
620) i. -~—- Suffictency | 556.— 
PART IL. SECT. 7, SUB-SECT. 2. | evidence. Hence. Lee BEKG v. BOSENCE, (1931) 2 % | ad. Clatms recorded t through raud & - 
172 i. Acta of ownership in reepect of |W W. ih. 469; & D. L. R. 611 inadvertence.j--Set aaide. EKUSKO 

part of mine-—W evidence of | CAN. i MINES, LTD. 0. May, (1027) 1 W. W.R. 
iar ates ane i NiGinawin | Geman: Sy of ce ar a | an ppiece ia easly, of ilans 

ver Det BS misleading 7 of claim e Be. Addverae c 
Bux Roy +. BENoat Goat, Co ono) 3 desortption of @ mining clatin as ' for action on Minerale Act. Ke 
58 L. R. Ind. App. 28, P. C.—IND | recorded is #0 erroneous as to mislead | ‘“* Goou 4 ae 6 ero tg Nae 


parties locating other claims in 


a ag “A agen” 


| PART Iv, SECT. 1. 
© (p. 620) {. ——--——.]} Substantial 


compHance as nearly as circumstances 
will reasonabls rmit with the require- 
mente of the 


Act of Ontario as 
to staking out of min ia 
nae are mane TS toned ts 
Ga C:) oO 
a claim wh ee bee 


been . Seon = an el en 
of the in staking & describ- 


pd al the error is not cured b 

rtificate of work done by the : 
locator on land ‘not included in such 
description & covered by the subso- 


quent clai:ns.—CoLPEN v. CALLAHAN 
(1899), 30 8. C. R. 555. —. 
n (p. 321) {, ——_Power 
claim.}—Re Cott & Kxowirs, coon ee, 
3D. L. R. 950; 60 0.1L. It. 638 
bb $21 er —— Variance ieee 
isonted’ orotnd plan— Position of 


“si 


~~ 


\ 
| 
i 
i 


Prospecting & mini a PS 
ineeelade ada foes proclanutinn. }— 
ae Notte, {1928} App. D. oe 


e 


PART IV. SEOT. atlas 2.-— 


sh. : as distinguished ft 
co-owners. }-—DAVIEB ¥, pCMouad, 1928} 
4p. Lb. 1382; {1928] 3 W. W. R. 
158.—OAN. 


Cases 385a—623. 


835ce. 


38a. 


576. Add. 


ENGLISH AND Empire DicEst SUPPLEMENT. 


Part V.—Powers Incidental to Ownership. 


385a. —-—.]—-Re MercHants’ Trust & NEW 


BritTisH IRON Co. (1894), 38 Sol. Jo. 2538. 


335b. ——.]—Re Tuomas’s Trusts (1895), 40 
Sol. Jo. 98. 
-]—Re STAMFORD & WARRINGTON EARL 





TRUSTS (1896), 40 Sol. Jo. 771. 


Power to vary lease.|—The tenant for 
life under a resettlement executed in 1884 
granted two mining leases, in 1924 & 1928, 
respectively, each for the period of 60 years. 
On a summons asking for the determination 
of the question, among others, whether he 
had power, under Settled Land Act, 1925 (c. 





18), 8. 59, or otherwise, to vary the leases by 
substituting in each of them a term of 100 
years in lieu of the term of 60 years :— 
Held: he had power to vary by deed the 
terms of the leases, provided that their length 
after variation should not be more than 
100 years from the respective dates of 
execution.—Re SAVILE SETTLED ESTATES, 
SAVILE v. SAVILE, [1931] 2 Ch. 210; 100 
L. J. Ch. 274; 145 L. T. 17. 


417a. Effect of surrender & regrant after com- 


mencement of Settled Land Act, 1925 (c. 18).] 
—Re BRUCE, BRUDENELL v. BRUDENELL, 
[1931] W. N. 254; 172 L. T. Jo. 488. 


Part VI.——Rights Incidental to Ownership. 


540a. Cost of erecting barrier—Although damage 


not yet occurred. }—-The owners of a coal mine 
sued the lessees of an adjacent mine for 
damages in consequence of an encroachment 
upon, & removal of coal from, their mine :— 
‘Held: as part of the damages pltfs. could 
recover the cost of erecting an artificial 
«barrier to protect their mine from the risk 
of fire, water. or foul gases coming through 
the encroaching galleries wurked by defts. ; 


551. 


they were not bound to wait until that risk 
actually emerged, & an artificial barrier was 
necessary, as pltis. were entitled to work out 
the pillars of coal left by defts. in the en- 
croaching galleries.—ADJAI COAL. Co. wv. 
7p ag GHOsH (1930), 57 L. R. Ind. App. 


Add. Annotations :-—Refd. 
(19380), 1438 L. T. 161i; 
[1930] 2 K. B. 72. 


Legh v. Legh 
Lynn v, Bamber, 


Part VIl.—Contracts. 


Annotation :—-Refd. Arseculeratne v. 


well Park Colliery Co., Field v. Sandwell 


Perera, [1928] A. O. 173. 


584. Add. Annotation :—As to (1) Refd. Re Sand- 


S caemn uae dibedathebadmananadhamecnaaintnam satin anaatine diate tantitiemmnnartenae tenet 
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PART V. ed 2, SUB-SECT. 2.— 
. (&). 
ak. Covenant for renewal—Whether 


court may sanction.]-—-Where it is 
proposed to grant a mining leasc 

ursuant to the provisions of Settled 

and Act, 1908, & its amondmonta, 
the ct. has no power to approve of the 
Insertion in such lease of a covenant 
for renewal, even although it is agreed 
in such covenant that tho rental pay- 
able under the renewed lvasoe shall be 
fixed by arbn.-—MCKINNON tv, GLEN 
AFTON COLLIERIES, LTD., [1929] N. Z. 
L. R. 202.-—N.Z. 


PART VI. caer a erence 5.-— 


« (d) 
652 fi. Value of minerals at nii’s 
mouth— Less costs of severance & bring- 
ing to bank.}—BARTLETT tv. NOVA 
SCOTIA STEEL Co, (1906), lL HK. L. QR. 
226.—CAN. 


PART VI. SECT. 2, SUB-SECT. 5.— 


di. --—— neler olga of costs of briny- 
ing to bank.}— Sie fi an agreemeut in 
writing doft. .was Ucensed by a mining 
co. to prospect, mine for & sell ore 
from a shaft, the property of the co. 
After the expiry of the Uoence, doft. 
continued to mine until restrained by 
intorloeutory injunction :—Held: on 
the construction of the document, 
deft. had not an exclusive licence to 
work the mine; he had committed 


Park Colliery Co., [1929] 1 Ch. 277. 
623. Add. Annotation :—Consd. Re Wait, [1927] 1 


Ch. 606. 


Se eienenadenmnditiaden thhahe tase 





ene 


trespass, &, on tho facts, the damages 
should be asscssed according to the 
rule in Martin v. Porter, No. 567.— 
MoONTA PROSPECTING SYNDICATE, 
a v. NEILL (1929), 8S. A. S. R. 335.-— 





so. Damage to future working of 
claim.)—HILDITCH v. YotT (1908), 90 
W. L. R. 53.—CAN. 


PART VII. SECT. 1. 


m i. —— a v. ee 
cee [1930] 2 . R. 796; 3 


sp. Agrees i provide funde—I n 
consideration of services on claim— 
Failure to provide funds—Effect. - 
TURNBULL tv. EDEN (B. C.), [1929] 4 
D. L. KR. 261.—CAN. 

Mineral 


sa. SoBe Tyee of Act 
R. 4.J-—An agreement 
w iu respect ee to a division of 
the proceeds of a sale of mineral 
Claims & to a declaration of trustoeshi 
as to auch proceeds is not one to whic 
sect. 19 of Mineral Act, R. S. B. C., 
1934, ap lies.—HRe SrEMAN (No. 3), 
{193 0) 2 . W. R. 411.—-CAN, 


sb. ——.}~—An agreemont with 


respect. merely to a division of tho ; 


proceeds of a sale of mineral claims & 
to a declaration of au scoeny as to 
such proceeds is not ono which 
sect. 19 of Mineral Act, R. s B. C., 
1924 (c. 167), applies, —HARRIS ft. 
LiInpEBORG, [1931] 8. C. R. 2845: 1 
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DL R. 945; varying, [1930] 1 
W. W. R. 411; 2D. L. R. 117; 42 
Bb. C. R. 276; revsyg. in part, [1929] 4 


D. L. R. 178; 41 B. CO. R. 262.—OCAN, 


PART VII. SECT. 2, SUB-SECT. 1. 


sq. Sale of land subject to gas lease— 
Where gas treated as chattel. |—TILBURY 
Town Gas Co. v., MAPLE City OIL & 
Gas Co., MAPLE Orr Ow & Gas Co. 
v TiLBuRY TowN Gas — (1915), 
ee W.N. 786; 9 O. W.N. 3013; 38 
. L. RR. 186.-—CAN, 


PART VII. SECT. 3, SUB-SECT. 1. 


oi. For sule of option to purchase 
mining claims. oo ON © EARLE 
(Man.) [1927] 3 W. W. R. 242.—CAN. 


ei. Sale of assets of company— 
Whether mining ri fed included. }-— 
MAJESTIC MINES, ie KOYAL 
TrusT Co. (Alta. ), (1929) 4 .L. R 
568.—CAN 








sr. Contract to poy for sctnoral claim 
on sie thereof—C. sag Asien to lapse— 
Measure of damag 8. }--McGEE v. 
CLARKE, Ake 1 we “WwW. R. 593; 38 
B.C. R. 156, AN. 


sore | 


PART VII. SECT. 3, SUB-SECT. 5. 


sv. <A pplication of Mot a Eh pe 
Prevention Act, 

DEVINE pt. Sones '& SOMEaILE, 
{1931] 3 W. W. R. 264.—CAN. 


Vol. XXXIV.—Mines. Cases 651a—1071. 


Part VIIl_—Absolute Dispositions. 


651a. --— Reservation of ‘‘ mineral substances ”’ 
——Whether sand & gravel included. }— WARING 
BootH CRUSHED 


v. FopDEN, WARING v. 


673. Add. Annotation :—As to (2) Refd. Glenboig 
Union Fireclay Co. v. I. R. Comrs. (1922), 12 


Tax Cas. 427. - 


678. Add. Annotation »—Expld. Flexman v. Cor- 


bett, [1930] 1 Ch. 672. 


799. Add. Citation :—Affg., 8. OC. sub nom. ForsTER 


Part XII. 


C. A 





Part X1.——Leases. 


C. A. 


GRAVEL Co., Lrp. (1931), 75 Sol. Jo. 852, 


v. ELVET CorLrmry Co., [1908] 1 K. B. 629, 


Add. Annotation :—-Apld. Grant v. Edmond- 


son, [1931] 1 Ch. 1. 


827. Add. Annotation :—-Apld. Simons v. Associ- 


Licences 


ated Furnishers, Ltd. (1930), 47 T. L. R. 118. 


869. Add. .innotation :—As to (3) Refd. Grant v. Edmondson, [1031) 1 Ch. 1. 


Part XIIl_—Easements and Rights affecting Mines. 


1067. Add. Annotation :—Refd. Pontardawe Rural 
Council v. Moore-Gwyn, [1929] 1 Ch. 666. 


omnes, 


ART VII. SECT. 1, SUB-SECT. 1. 


624 fii. ——-.]—MAJESTIO MINES, 
LtTp. v. Rovan Rost Co., Ltn. 
(No. 2), [1930] 2 W. W. R. 488; 3 
D. L. R. 1010.—CAN, 


PART VIII, SECT. 1, SUB-SECT. 2. 

650 iii, ——.J—STuarr v. CALGARY 

& Epmonton lity. Co. (Alta.), [1928] 

Sela ay ost} i ay a ore a o07} 
9, * ° L) > 

1 W. W. Ii. 639.—CAN. 


PART X. 

_& i. —— For sublease of petroleum 
rights—Obligations of pees under 
agreement. |— OHLSSON v. Wriss (Alta.), 
11927]3 DL. R. 24; (1927]2W. W. R. 
25.—CAN. 





PART XI. SECT. 38, SUB-SECT. 1. 


st. Chattele appurtenant to lease~— 
What are.J\—Pitf. obtained an option 
on several mining leases. The ground 
had previously been worked by one H., 
who constructed a water system for 
washing the gravel, but after operating 
for a time abandoned the property, 
leaving certain chattels used in con- 
nection with the water system on the 
ground. Upon pltf. co. commencing 
operations It purchased the chattels 
from H.'s estate & used them until 
it in turn abandoned the properties. 
The owners took possession & refused 
to give up the chattels, claiming that 
the water licences authorising pit to 
use water were together with all works 
constructed pr purvenene to the lease, 
& could not be separated from the 
property :—Held: defts. had not 
satis the burden of proof which 
was upon them to show that these 
chattels were in fact to be regarded as 
of the works which are appur- 
ay a rae ee They were rs 
arta o e mining machinery & 
appliances for recovering the gold, not 
OF the water system, & were quite 
separate & distinct from those works, 
& not attached in any way to them or 
to the soll.—Ennits GoLp Minna Co. 





A =F eg RI tee et ote 
ten ae en te tem e n 


CAN. 


sv. Leas: of right to win ovil---IMs- 
covery of natura! aus-—Rights of parties. | 
—Applt., the owner of ofl sites & 
grantee from Govt. of the right to win 
oil therefrom, leased the sites & tho 
right to win oil for twenty-five years 
to resps., who agreed to pay royalties 
op oil won by them. In sinking wells, 
which did not produce ofl in commercial 
quantities, respsr. found natural gas. 
They tapped the gas by pines & for 
six years uscd it for thelr own La bores : 
—Held; applit. was not entiticd to 
compensation for the gas so taken Kince 
(a) that right was not. ineluded in the 
right to royalties upon the oil won ; 
& (b) the lease on ita trne construction 
was not merely a lease for the purpose 
of winning oi], & applt. having: no 
property in the gas, resps. were 
entitled to reduce {nfo possession & 
use it, provided they did so without, 
injury to the leased property.—U Po 
NAING vt. BURMA OL Co., LTD, (1929), 
L. &n. 56 Ind. App. 140.—-IND. 


PART Xi. SECT. 6, SUB-SECT. 2. 

di. Fine in licu of forfeiture.J--A 
warden of mines having recommended 
the forfciture of a mineral Jease on 
acconnt of default, without reasonable 
canse, in compliance with the covenant 
with regard to the .uxpenditure of 
money, the Mining Board imposed a 
fine of £200 in Heu of forfeiture.—- 
Hitt v. THE TASMANIAN METAIS 
EXTRACTION Co., Lrp. (1925), Tas. 
L. R. $8.—AUS. 


PART XI. SECT. 7. 


ti. ~--—.}—Re McGrevon, [1927] 2 
D. L. Rh, 588 ; 59 N, Ss. RR. 231.—-CAN. 


“am. By tmpossibility of perfurmance-~- 
What amounts to.j— H vw. HAL- 
LORAN (1926) 38 C. L. RH. 261.—AUS. 

PART XII. SECT. 1, SUB-SECT. 2. 

di. -—~ Aesignment.)|—SHaw_ v. 
Howpinson (1910), 8 E. 


TD Be Bot 
CAN 
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1071. Add. Annotation :---As 
Anne’s Well Brewery Co. v. Roberts (1928), 
140 I... T. 1. 


fo (2) Consd. St. 


fe mel ete sore, 


PART XII. SECT, 2, SUB-SECT. 3. 


sa. Licence to hore for vil ~ Reyalties 
ayable under---Woacther recoverable }-~- 
"tf, sought to recever from defts. 
under a certain deed granting oll- 
boring rights a sum reserved by the 
deed by way of rental in the following 
terms: “ Provided further that if after 
the expiration of the said first 5 yours 
as aforesaid the co., the predecessor in 
title of prosent defts., shall commence 
& regularly & puvetually continue to 
pay to the grantora, the predecessors 
in title of pltf., for & In respect of the 
said Jands mentioned in the said 
schedule by equal monthly payments 
at the rate of . then this grant or 
Heenee shall remain in full foreo & 
effect "s--Held :) the decd amounted 
morely to a qualified grant of Cho rights 
conferred, depending for its continuance 
on defts. regularly paying the rentals 
or royallics therein specified, & 
implied no covenant by defts. to keep 
up such payments, which were accord. 
ingly not recoverable. LOOMPFIELD 
v. LYSNAR, [1988] N. Z. 7. RR. 285.-- 


Lie 


PART XIII. SECT. 1, SUB-SECT. 2.—-A. 


ab. Right of tenant agauinal lantlord ~- 
Lawtlord proprictor of underground 
workings causing saubaidence,)--In an 
action of damages for personal injuries 
brought by a woman agalust a colliery 
co., the pursuer averred that, while 
residing in a house belonging to 
defenders of which her son was tenant, 
she wax injured by the full of a colling, 
due to the fact that, unknown tuo the 
sursucr & the other residents in the 
hoUne, defenders were working their 
coo) seams beneath the house. Sho 
further averred that it was the duty of 
defenders, In working these seams, to 
avoid any operation which might 
render the house unsafe for any of fits 
occupanta, & that, in breach of this 
duty, they had proceeded with their - 
operations, although aware that she 
was living in the house & that ita 
stability wes being imperilled :—Held ; 


Cases 1077—12928. | ENGLIsH AND EMPIRE Digest SUPPLEMENT. | 


1077. Add. Annolation :—Refd. Conquer v. Boot, 


[1028] 2 K. B. 836. 


1089. Add. Annotations :—Distd. St. Anne’s Well 


Brewery Co. v. Roberts (1928), 140 L. T. 1. 


Pry en ere 


Consd. Pontardawe Rural District Council 
v. Moore- [1929] 1 Ch. 656. Refd. 
Glanville y. Sutton (1927), 44 T. L. R. 98; 
G. W. Ry. v. 8.9. Mostyn, [1928] A. C. 57. 


Os seme CEES = 8 


Part-XIV.—Statutory Regulation of Mines. 


1104. Add. Annotation :—As to (2) Refd. Catton 


v. Ashwell & Nesbit, [1928] Ch. 484. 


1106a. Wages agreement—Decision of chairman of 


conciliation board—Whether award.|—-By a 


Conciliation Board agreement provision was 


made for the payment of a subsistence allow- 
ance to low-paid colliery workers in South 
Wales, &, the parties having failed to agree 
as to the amount & conditions of P itl 
the matter came before the independent 
chairman of the board, & he gave a decision. 
The parties failed to agree as to the inter- 
pretation of the decision, & representative 
workmen then brought an action against 
representative employer’ for declarations, 
(a) .that on the true construction of the 
decision the subsistence allowance ought to 


_be calculated for each shift separately, & |' 


: (0) as to the method of reckoning overtime 


for the purpose of calculating subsistence 
allowance. The judge in chambers, on the 
grounds that the wages agreement incor- 
porating the conciliation ag -eement amounted 
to a submission to arbitration, & that the 
chairman’s decisions were awards, made an 
order that the action be adjourned & that the 
awards be remitted to the chairman to deal 
with the two questions raised by the plead- 
ings. 
of the judge & granted the declarations 
claimed :—Held: the chairman had decided 
both questions in favour of pltfs. & they were 
entitled to the declarations claimed-——CARDIFF 
OCOLLIERIES, LTD. 
T. L. R. 821, H. L.; affg. 8. C. sub nom. 
CHARLES v. CARDIFF COLLIERIES, Lrp. (1928), 
44T. L. R. 448, 0. A. 


1117a. ——— Validity—Fallure to give notice to 


A eeamenaemrananeanemantend 


1182. Add. 
1183. Add. Annotation :—Generally, 


The Ct. of 1 set aside th es 
ss Ole pep ney Bslde Wie Orde! | 1188. Add. Annotation :—Refd. Edwards v. Gwa- 


v. MEREDITH (1929), 45, 
1192. For ‘*—-- 


all persons entitled to appoint.]——(1) A check- 
weigher in a mime appointed by a majority, 
ascertained by ballot, of the persons employed 
in the mine, & paid according to the mineral 
gotten, & acting as such checkweigher, is 
entitled to payment of a proportionate part 
of his wages from all persons eo employed 
& paid, & it is no defence to such claim 
against any one of these persons that another 
checkweigher has been appointed, during 
the material period, by ballot, but not by a 
majority as oresaid, act as checkweigher 
on his behalf. 

(2) A notice convening a meeting to 
appoint a checkweigher addressed to & part 
of those entitled to appoint is bad, & the 
appointment of a person chosen by the 
subsequent meeting is invalid.—BELL v. 
BENNETT, [1928] 2 K. B. 206; 97 L. J. K. B. 
713; 189 L.T.70; 923.P.106; 44T.L. BR. 
424; 72 Sol. Jo. 284; 26 L. G. R. 249, D. C. 


1120a. Who entitled to recover—Co-existence of 


majority & minority checkweighers.]—BELL 
v. BENNETT, No. 1117a, anie. 
Annotation :-~Consd. 
Atkinson, [1930] 1 K. B. 197. 


Pockney v. 


Refd. Pockney 
v. Atkinson (1929), 45 T. L. R. 639. 


uncaegurwen Colliery Co., James v. Same, 
Jenkins v. Same (1926), 06 L. J. K. B. 337. 


1190. Add. Annotation :—As to (1) Refd. R. v. 


Minister of Health, Ea p. Yaffe, [1930] 2 
K. B. 98. 

ee **).---pead ‘* Prohibiting 
order by Secretary of State— Application of 


order.’”| 


Part XV.—Quarries. 


1228. Add. Annotation :-—-Refd. Coleshill v. Manchester PORE RS . [1928] 1 K. B. 776. 








om me 





ie Nrptre defeuders were under no 

ations to pursuer gua landlords of 
the ouse, her averments set forth a 
relevant case of negligence towards 
‘her on their part qua proprietors of 
the underground workings, which, if 
oatablished, would entitle her to 
damages.— seperti v. Fire Ooabt 
Co., (1931) S. OC. 19.—8COT, 


em msn apy eee 


PART XIV. saa Naar id. SUB-SECT. 9. — | PART XIV. SECT. 1, SUB-SECT. 10. 








ne 








q. Coal Mines Act, 1911, #. 55— | 


sq 
Meaning of dangerous machinery 
Held: the hag ag whether a "ett of 
the machinery in a mine was ‘‘ danger- 
ous ’® within Coal Minos oe arly was 
aways “iiss or e, 55 did 
not shaahinesy hich: in 


Oe NN SE A te a IS ENR eC 


sw. Penal ,cif—Where no penalty 
imposed-—Conastruction.}—~Held : @ con- 
Gavantion of the amendment to sect. 4 
of Coal Mines Regulations Act, pro- 
hibiting the employment of Chinamen, 
was not made an offence under the a 
for which any ponsty is imposed, & 
ould not be extended 
on 


PART XIV. SECT. 1, 8UB-SECT. 2.—B. | nota afconaitions ager, & which bourne ras | beyond the reasonable 60 
ri, ~-— Deduction for dangerous only in the extraordinary & KR. v. Lirtie. i9 8), 6 SB C. R. 78; 
Sieh of exoeptional circumstances of a general | 1 M. M. Cas. 2 . 


purchased goods—Invalid. 
DOMINION COAL Co. (1907), ar 
x s: R. 187.—CAN. 


PART XIV. SECT. 1, SUB-SECT. 9.--~A. 


breakdown.—ToODRICK v. HALLIDAY, 
[1928] S WC. (J.) 61.—SCOT. 


PART XIV. e. 3}. SUB-SECT. 9.-.- 











rane XIV. path 2, SUB-SECT. 4 
err Act of Ontario, 
R. ‘.! O., 19° 1014 ( tle. 32), 8. 164.}--DOYLE 
Fo.Lrey-O’BRIEN, 


ap. Statutary defence—Neature of.}— . 

Observations on the ergo vot the st. Duty to inapect penal ee of | ®. ‘ . wee. 4 7 
statutory defence ® competen to mine- mine ‘in which work is on.J— | Q- Merk 780; 8 0. W. 

. owners under es yes 1911 a disused cut through was O. L. R. 42.—CAN. 

(c. 50), a. 102 ()-— Pam - WILs0N eS of o mano, in respect of wht inspection tit, ———- ——. toad SENECA 
& CLYDE OOAL . GQGERTY necessary .~ p, DErasGs (1887), iy tes ILVER Lirp. (1914) 
Witaons & OYLDE ‘Goat Oo. [1988] | 378: FNS. W. 64; 44N-8. W.W. O. W. N. 301; 33 0. L. R, 557; 24 
8. C121. 39.— AUS. DL. R. 854. GAN 
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12. 


24. 


79. Add. Annotations :—Refd. Jameson v. 


Vol. XXXV. Cases 12—198a. 


MISREPRESENTATION AND FRAUD. 
Part Representations Generally. 


Add. Baootaiten ‘—Refd. Re Wait, [1927] 
1 Ch. 606. 


Add. Annotation :—As to (1) Refd. Public 


pa aia v. Lancaster Duchy, [1927] 1 K. B. 
Add. Annotation :—Refd. Blay ». 
Morris, [1480] 1 K. B, 628. 


Pollard & 


Part {t—-How Representations may be Made. 


Kin- 
mell Bay Land Co. (1931), 47 T. L. R. 410; 





Miller v. Cannon ITill Estates, Ltd., [1931] 2 


K. B. 118. 


Part {1l.—-What Constitutes Misrepresentation. 


113. Add. Annotation :. ae Hands v. Simpson 


Fawcett (1928), 44 T. L. R. 205. 


118. Add. Annotation :--Refd. Lever Bros., Ltd. 


v. Bell (1980), 47 T. L. R. 47. 


119. Add. Annotation :—As to (2) Refd. Collins v. 


138a. pena 


Associated Greyhounds Racecourses (1929), 
141 L. T. 529. 


-}—The I. Co., who held more 
than 99 per cent. of the share capital of the 
N. Co., agreed with one B. that he should be 
in the service of the I. Co. for a terra of years 





during which he should act as chairman of | 
the board of directors of the N. Co. at a! 


salary of £8,000 a year. They made a similar 


| 


| 
| 


agreement with one S. that he should be vice- | 


chairman of the same board. of directors at a 
salary of £6,000 a year. While acting as 
chairman & vice-chairman respectively B. 
& S. committed breaches of duty, by secret, 
speculation in the cos.’ business, which would 


ar iemtene haa ame eee 


have justified the L. Co. in terminating their . 
agreements of service & the N. Co. in dis- | 


missing them from their offices of chairman 
& vice-chairman. Subsequently the N. Co. 
became amalgamated with another co.; a 
new co. was formed, & it became necessary 
to cancel the appointments of B. & S. as 





Tndimmemtaal ete ENE 


cn ee |. oe 





ee eanuithihahineaaiianaantaeil 


chairman & vice-chairman. Being unaware 
of the aforesaid breaches of duty by B. & 8S, 
the L. Co. agreed to pay to 13. £30,000 as 
compensation for terminating his service & 
to S. £20,000 for loss of his office as vice- 
chairman; B. & S. agreed to accept these 
sums & they were duly paid. The L. Cv., 
if they had been aware of the breaches of 
duty by B. & S., would have terminated their 
agreements, & B. & S. would have been dis- 
missed from their offices without any com- 
pensation. When entering into the com- 
pomece agreements B. & S. did not fraudu- 
ently conceal, but had not present to their 
minds, or did not appreciate the effect of, the 
breaches of duty they had committed. On 
discovering the breaches the L. Co. & the 
N. Co. brought an action against B. & 8. 
claiming rescission of the compensation 
agreements & A eg ala of the sums paid 
thereunder :-~-Held ; & S. cach owed a 
duty to the i & N. Cos. to disclose & etal 
for the profits of their breaches of duty, & 
their non-disclosure invalidated the com- 
pensation agreements.---LuveR Bros., rp. 
v. Bey, [1931] 1 K. GB. 657; 100 L. J. K. B. 
78; 144 L. T. 348; 47 T. L. B. 47; 74 
Sol. Jo. 819; 36 Com. Cas. 111, C. As reved., 
172 L. T. Jo. 6UB, ae L. 
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PART I. SECT. 2, SUB-SECT. 3. 


19 i. Distinguished from representa- 
tion.)-——A collateral promise to do some 
act, though it may effectively Induce 
the promisee to enter it a contract, 


js not, properly speak ing. a piepte: 
sentation at alJ).—LALA Hira Lal »v. 
Munenr JaGaTraTt SauHar (1928), 
I. L. R. 8 Pat. 2.—IND. 


PART I. SECT. 4. 


32 if. rage -——.}—Since the law is 
eee to be equally within the 

poke re of both parties to a contract, 
& misrepresentation of law does not 
render a contract voidable by the party 
med poten unless “— are Tibas 
——-RUCLE he Mas 
: Bye L. R. 205 5 (1928) # W. W Re 1 

2 Sask. L. R. 514.—CAN, 

se ii, —— A false repre- 
sentation as to a point of law will not 
support an action for damages.— 
KavVaNner v. BOWREY, (1928) 4 D. L. R. 
907 : AT De8T 3 Ww. W. R. 267.—CAN. 





i) 
each Letras mtemnpteer ates ntentie anep gene 


PART I. SECT. 6. 


63 i. Kffect ---Contents misdescribed —- 
T'o one unable to read. }—-J. KR. WATKINS 


Co. ». tea inne) 3D. L. R. 557; : 
[1928] 8. 414.— CAN. 
63 Ul. Printed contract--—-Where 





misleading.J--INTEBNATIONAL TRANS- 
PORTATION ABSOCN, INCORPORATED 14. 
CapiraL StroraGe Co., [1928] 4 
Dp. L. R. 480.—CAN. 


PART I. SECT. 7. 
g i. ——.1——- LAMB v. J BUTERS 
[1926] App. D. 358.—8. 


g ii. ——.}+—An honest cesta 
of value, even ff erroncoun, is not a 
mfisrepresentation of fact ; but a state- 
ment of value which fs known to the 
represerfior not to be the trae value 
raped be deemed the expression of an 
Hi open .-~ BERGE v. GREW, 
B81: (lest) sw W. R. 81i---CAN. 


1 


PART III. SECT. 2, SUB-SECT. 2.— 
A. (a8). 


123 t. Whether amounting to mlarepre- 
sentation.j--Where although repre- 
sentations, inducing the muking of a 
contract, are true so far as they an 
they do not cover the whole truth 
the non-disclosure, whether fraudulent 
or ipnovent, may hohe drs to olr- 
cumstapces, so relate to the ersence 
of the contract as to entitle the repre- 
sentee to rescission.—-CANADIAN FARM 
IMPLEMENT Co., Lrp. v. ALBERTA 
Founpuy & MAchINE Co., Lo, (Alta.), 


1027) 2D. L. ft. B71 ; [1927] 1 
ys a a 1025.—CAN, 
~— J—FRIGNT 1. SCHECK 


(1868), to Gr. | 254.-—CAN. 
PART III. eal 2, SUB-SECT. 2,-—- 


a ¢ 


m i. -~--—- Fiduciary relattonahip.}-—- 
PICKFORD a’. THOMPHON (1902), 40 
N.S. Rt. 632.--—-CAN. 


Cases 185—456. 


ENGLISH AND Emprre Digest SUPPLEMENT. 


Part IV.—Fraudulent and Innocent Misrepresentation. 


185. Add. Annolations :—As to (1) Refd. Clark »v. 
Urquhart, Stracey v. Urquhart, [1930] A. C. 


28. 
(Co., [1927] 2 K. B. 28. 


219. Add. Annotation :—Refd. Torbay Hotel v. 
Jenkins, [1927] 2 Ch. 225. 


As to (2) Refd. Greer v. Downs Supply | 325. Add. Annotation :—Refd. Trading Co. L. & 


Hoff v. De Rougemont (1928), 34 Com. 


Cas. 291. 


Part V.—Inducement, Materiality, and Alteration of 


396. Add. Annotation :—As to (2) Apld. Clark v. 
Urquhart, Stracey v. Urquhart (1929), 14] 


L. T. 641 


482. Add. Annotation :—Refd. Collins v. Associated 
Greyhound Racecourses, Ltd., [1930] 1 Ch. 1. 


434a. —-—.]—— HUTCHINSON v. MORLEY (1839), 2 | - 
8 Jur. 288. : 


489. Add. Annotation :—Refd. Lake v. Simmons, 


Arn. 2; 7 Scott, 341; 


‘ [1927] A. C. 487. 


445a.. 
> at the first 





made certain serious 


would be refused. 


Wea em em mt tl eee ne at a eres ome 


PART IV. SECT. 1, SUB-SECT, 2.— 
B. (a). 


178 il. ——-.}- MACFARLANE 2, 
De (Sask.) (1911), 18 W. L. R. 498. 





ad. Pleading.}—-Where a declara- 
tion alleged that sobre erone wor 
made by deft. falsely & fraudulently, 
to induce plitf. to act upon them, but 
did not contain any allegation that 
deft. knew the representations so mado 
by him to be false :—Zeld : the declara- 


tion was sea le —-MCRAY - CaMP- 
BELL (1871), 8 N. S. R. (2 G. & O.) 
475,.—CAN, 


ane mee 


----~.J+-The declaration 
aileead that deft. before the committing 
of the grievance, ctc., Was a carrier & 
expreas agent; that pltf. delivered to 
one W. a sum of money to be handed 
to deft., to he carried & delivered to S., 
& that doft. falscly & fraudulently 
Hi reaented to pltf. that W. had 
elivered sald money to him, whereby 
eh wan satisfied of the fact, whereas 
n truth it had not been so delivered, 
but appropriated by W. to his own use; 
& by reason of such false & fraudulent 
representation W. obtained timo to & 
did absecond, & pitt, lost said money, 
which he would otherwise have re- 
covored from W,:—Jfield: it| was un- 
Becorse ry to allege that deft. knew the 
*presentations to be false, the words 
fa sely & fraudulontly boing eae 
to kunowingly.— Younae ICKERS 
(1872), 32 U. C7. R. 385. _GAN. 


—-—.] —Pltf. desired to be 

erformance of a play at a theatre. 
He knew that, in consequence of his having 
& unfounded charges 
against some Seabees of the theatre staff, 
an application for a ticket in his own name 
He therefore obtained a 
ticket through the agency of a friend, who 
bought the ticket at the theatre without dis- 
closing that it was for pltf. 
deft., the managing director of the theatre, 
pltf. was refused admission to the theatre 


we 


Ae ee ee ae a 


ey a erie: ee mt on eee 
i se 


Position. 


on the night in question. 
damages from deft. for maliciously procuring 
the proprictors of the theatre to break a 
contract for the admission of pltf. to the 
theatre, alleged to have been made by them 
with pltf. by the sale of the ticket :—Held: 
the non-disclosure of the fact that the ticket 
was bought for pltf. prevented the sale of the 
ticket from constituting a contract as alleged, 
the identity of pltf. being in the circum- 


Plitf. claimed 


stances a material element in the formation 


resent 
239; 


A.-G. 


By order of 





eran 


PART IV. SECT. 1, SUB-SECT. 8.—A. 





300 iii. ——— —.J—ELLIOTT v. 
DaLenty & Co., LTp., (1929) Argus 
ras 201; (1929) S. R. (Q). 253.— 
AUS. 


PART IV. SECT. 1, SUB-SECT. 8,—C. 


a, i. Conversation with third 
part ly. J-—-FITZPATRICK v. MICHEL hal 
28S. R. N.S. W. 285; 45 N.S 
W.N. 69.---AUS. 


PART V. SECT. 1, SUB-SECT. 1. 
337 v. -}-CANADIAN BANK OF 
COMMERCE v. DISTRICT REGISTRAR OF 
Winnrrvra, [1929] 4 DPD. L. R. 38183; 2 
W. W. RR. 4673 38 Man. L. R. 275; 
affg., [1928] 3 W. W. Rt. 630.—CAN. 
337 vi. -+—-Since in an action 
for deceit. pltf. cannot succeed without 
proof of deft.’s fraudulent intent, dcft.’s 
state of mind is of the essence of the 
case; & the inforence as to what his 
atate of nind was is one which the jury 
must make for itself from the facts 
given in evidence.—-McLEon +t. 
Hueanes, (1930) 1 W. W. R. 834; 2 
ee R. 937; 24 Alta. L. R. 427.— 
AN. 


PART V. abel 1 ames 6.—- 
C. 8 es 

428 i. Admission that inducement nol 
relica on.)—-S. purchased certain farm- 
ing land from the C. Co. 5S, brougt 
an aon yas oh Nraiatle iat its 
man or jo y> 
dniiawes’ ids by him as spe 
of being induced to purchase the land 


aren 








2 


ee ee eee Pee teegeeremnn ne etme © wer an weet - = x ere " a ED 


ASSOCN 
.S, UN. 5S W. 356; 


of the contract, & the action failed.—-Sarp 
v. Butt, [1920] 3 K. B. 497; 
124 L. T. 418; 86 T. L. R. 762. 

Annotations :—Consd. Dyster v. pended, 1926), Ch. 932. 


90 L. J. K. B. 


Apld. Scammell v. Hurley. [1929] 1 Refd. 
Walkergate Press, Ltd., dante v. ig Pe ti 

Same v. Carlton (1930), 142 L. ‘I’. 408. 
454. Add. Annotation :-—Refd. South London 


Greyhound Racecourses, Ltd. v. Wake, [1931] 
1 Ch. 496. 


455. Add. Annotation :—Refd. James v. 
General Insce., [1927] 2 K 


British 
.B. 81. 








by reason of the fraudulent representa- 
tions made to him by the co. & H. 
ane uy returned a verdict in favour 

In cross-examination S. ad- 
auitted that he had had experience as 
a dairy farmer in other parts of the 
State, & that he went over the moe in 
question before purchas it & had 
used his own judgment in what he 
saw :—Held: the jury were not bound 
to interpret the admission made by 
S. as being that he had relied ex- 
clusively on his own judgment, but 
might accept it as meaning that he 
applied his own judgment to the facts 
presented to him by his own observa- 
tions & by the information he derived 
from dofts.—SAGAR v. CLOSER Sita 
MENT, LTD. (Pe29), 208. RnR, N.S. W. 


199; 46 N.S, W. W.N. 79. AUS. 
PART V. SECT. 3. 
sf. Representation relating to restric- 


tive covenant.}—Where a person en- 
titled to the benefit of a restrictive 
covenant has made 4 hoaitive repre- 
sentation to another person, that am 
covenant will not be énforoed 
against him, & has thereby indviéead 
the other person to alter his position 
for the worse, so that it would be 
unjust to ask a ect. of equity to erp te 
the performance of the covenant 
injunction, the representation raises an 
equity which debars a claim for equit- 
able relief in respect of the covenant.— 
GREATER SYDNEY DEVELOPMENT 

LTp. wv. estas (1929), 29 
46N,8. WLW. N, 
99.—AU 


Vol. XXXV.—Misrepresentation and Fraud. Cases 464—725. 


Part VI._-Who are deemed Parties to the Representation. 


464. Add. Annotation :—Refd. Konskier v. Goodman, [1928] 1 K. B. 421. 


Part Vil_—Remedies for Misrepresentation. 


SUB-SECT. 3.—INJUNCTION (Vol. XXXV., p. 52). 
‘* Passing off action.J—See TrRapE & 
TRADE UNIONS ”’ read ‘‘ Passing off action.]— 
See TRADE MarKs, Vol. XLIII., pp. 264 


For 


et seq.’ 


Ariff x. 


509. Add. Annotations :—Refd. Houghton v. Not- 

hard, Lowe & Wills (1927), 44 T. L. R. 76; 
Rai Jadunath Majumdar Bahadur 
(1931), 47 T. IL. 2B. 23s. 


Part IX—Proceedings for Rescission. 


634. Add. Annotation :—Refd. Lynn v. Bamber, 


[1930] 2 K. B. 72. 


645. 
Bamber, [1930] 2 K. B. 72. 


649. Add. Annotation :- 


673. 


ener ron Se cuntaenammmenneat 


PART VII. SECT. 1. 


468 i. Damages & rescissiun alterna- 
tive—Except as to damages due to 
partial execution of contract,}—A party 
to a contract entitled to have it 
declared rescinded on the ground of 
fraudulent misrepresentations muy, in 
addition to rescission, obtain judgment 
for damages for any loss incurred by 
him owing to bis partial execution of 
it. The rulo that a party who has been 
led into a contract by frand cannot 
both repudiate the contract & recover 
damages contemplates those damages 
which are given for breach of contract 
& which, therefore, are incompatible 
with repudiation. —HILL » STEPHEN 
Moror & AkRO Co., LTp., [1929] 3 
DD. L. R. 676; 2 WoW. R. 97; 23 
8S. L. R. 542; rerag., [1929] 2D. L. WB. 
§56.—CAN. 

468 fi. -J}—MORGAN t. Hupson 
Bay MINING & SMELTING Co., [1930] 
2D. L. R. 587.--CAN, 


PART bi SECT. 1, SUB-SECT. 2.—A. 


531 —— 39 ——--.}—I RVING ov. 
MrrycoLb (1847), 6 U. CG. R. 272.— 








631 v. —--— - -—.]—-ADAIR ®t. TILTON, 
(192814 D.L. R. 1833 (1928) 3 WwW. W. I. 
92,—CAN. 


PART VIII. SECT. 1, SUB-SECT. 2.—B. 


643 i. General rule-——Prvof of damage 
necessary.}—In order to establish a 
cause of action for deceit pltf. must not 
only allege but also prove that he 
suffered actual dumage in consequence 
of deft.’s false representation.—CaL- 
GARY HERALD, LTD. t. BARNES CORPN,, 
[1929] 1 D. L. R. 992: 1 WoW. RR: 
428; 24 Alta. L. R. 120; revag., eae 
1D. ~L. R. 114: {1928} 3OW. XG 
543.—CAN. 


PART VIII. SECT. 1, SUB-SECT. 2.—-C. 


549¥v -F~-In an action of deceit: 
—ITHeld : : the co. whose bonds pltf. had 
been induced by deft. applit. to buy 
was not, as represented by applit., “ fH 
established industry making mone 
& since applt. raat it was not & p tf. 





was ind by said representation 
into making the purchase, he was 
entitled to damages.— FERGUSON v. 


Add. Annotation :—As to (8) Refd. Lynn v. 


-Refd. Public Trustee v. 
Lancaster Duchy, {1927] 1 K. B. 516. 


Add. Annotation :—Consd. 
Broadhurst (1930), 70 L. Jo. 


682. Add. 


686. 
695. 


Delavenne' v. | 725. Add. 


355. 





Co., 
[1931 | 


NORTHWEST Brick & SUPPLY 
el te [1931] 1 W. W. R. 543; 
2y). L. R. 275.— CAN. . 


PART VIII. SECT. 1, SUB-SECT. 5.— A. 


sa. Afierpr-aentation as to number 
of sheep— tua of ascertaining number 
for assessment at damages.|-- On a 
claim for damages for fraudulent. mis- 
representation. it was found that in 
order to fnduce pltf. t:« enter into an 
ngreement on Ang. 45, 1928, deft. 
fraudulently represented. that, in bis 
Opinion, there were 7,000 ewes of the 
value of 25s. cach depasturing on a 
certain property. A muster made on 
Sept. 18, 1928, showed that there wero 
4,050 ewes then on the property -- 
Hield sto auncsaing the amount of 
damages, Aug. 15 & not Sept. 18 was 
the date on w hich the nurnber & value 
of the ewes should be uascertained.-—- 
GERAGHTY t » toe, {1929} S. a. ((.) 
200.~ AUS 


PART VIII. SECT. 1, SUB-SECT. 5. --B. 


572 §. Damage musl be natural result 
of representation.) ~- Gosse -MILLERD, 
Lip.» DEVINE, (1928) 2D. 1. Th. 869; 
[1928] S.C. Tt. 101.-- CAN. 


PART VIII. SECT. 1, SUB-SECT. 5.---C. 


583 ili. au ta ee ve. CITY or 
HaLivax (1921), 54 N.S. 1. 2073; 56 
D. L. R. 239. ~--CAN. 

583 iv. - --.) - 
[lyst] 2 Ww. W, OR. 


PART VIII. SECT. 1, SUB-SECT. 5.—D. 


588 viii. —--—.)--In an action for 
damages for deceit, ae alleged false 
representations b eft. in regard to 
land in LB. C. which deft. had conveyed 
to pltf. in exchange for land in A. :-— 
Held: deft. made no knowingly false 
representations aa to the aituation of 
the western boundary of the land, or 
as to the amount of timber upon ‘the 
land; but deft. did represent to pltf. 
that there were two springs upon 
the land, which wae not the troth, as 
he knew, & that this misreprescatation 
was niaterial, was relied upon by wit. 
& coustituted fraud & deceit wh 
rendered deft. Hable in  dianaaes: Whe 


3 


JENSEN t. LBACHS, 


“WIS Ly ee -CAN. 


Annotation : 
Morris, [1930] 1 
Add. penen ae :-—Refd. 
Morris, [1030] 1 K. 1. Gs. 

Add. Annotations ;—-Refd. Ifyman ». Hyman, 
Hughes v. Hughes (1928), 
‘May v. May (1929), 98 L.. J. 
Annotation :-—Refd. ke City Mquitable 
Fire Insurance Co. (2), eee 2 Ch. 


— er ee et a te 





at 
oi. 


Blay v. Pollard & 
OLS, 
Blay v. Pollard & 


139 L. T. 416; 
kK. B. 770. 


203. 


wane nes eee ee RU aetna tee eee vier: 





0 peer 


true measure of damuges waa the 
differcnee between the value of the 
land, without the springs & its value 
aNsuIning the pT ings to be on it as 
represented.—- PERRY vo. DOWNS (1913), 
o W. fa Re. 4073, 1k DD. 2 RR. 670.- ~ 
693 i. Date of asccrtainment of value 
—-Date of purchase.|}-—UAKDMAN 0, 
McLeop (1926), 26 Ss. Rh. N.S. WwW. 
578; 43 N.S. W. WW. N, 104.---AUS., 


PART IX, SECT. 1, SUB-SECT. 2, ---B 

639 fi. ~Where & party 
oO a contract Hue ale Lo viliate {ft for 
fraud he is Qader the burden of pleading 
& establishing facts sufficient for that 
purpose. ‘The burden of proof cannot 
be shifted until he has established a 
prima farie cise. LABBY 0. Yin 
& SIGMETU, j1yuK [4 PD. L. R16; [1928] 
3 WwW. W. I 447.-- CAN. 


ees =i SECT. 1, SUB-SECT. 2.—C. 
iv. --~--~, J-- WITKELER VU. ATKIN: 
aan a1 990), 28 Ww, A. la. Lt. 12.--AUS. 


PART IX. SECT. 2, SUB-SECT. 1. 

703 vi. ----.J--CANADIAN CREDIT 
MEN'S TrRoudapr ASsS'N 0. BUNGALOW 
CONSTRUCTION Co., [$928] 2D. lL. jh. 
K4.-- CAN. 


PART IX. SECT. 2, SUB-SECT. 4.-- A, 


708 i. When ordered. \--- UKs v. Losses 
(Sask.) (491%), 22 W. L. KK. 742; 3 
WwW, WwW? kK. 251; 8h. RR. 108. CAN. 


PART IX. SECT, 2, SUB-SEOCT. 5.--C, 


7122 i. General rule.) — KLEYNHAUB 
BROTHERS ve. WEHSELS” TRUATER, 
{1927} App. D. 271.--8. AF. 


PART IX. SECT. 3, SUB-SECT. 6. 


142 fi. ——-.}—CARRIQUE 0. CATTS 
(1914), 7 QO. Ww. N. 500; 32 O. L. Kt, 
548. —CAN. 


742 = ill. -J--MORIN v. ANGER, 
[1931] 1 D. “hs R, $27.---CAN. 

142 itv. ——~.] — on Vv. 
FAGKOL MOTOR Sates Co -- (1931) 2 
D. Iu. — 817.---CAN. 

742 —-— Pe eta ba Corrn. 
o, BTREDMAN (1931), 3D. L. R. 370.--- 


Cases '748—1782. 


7148. Add. Annotations :—Refd. Weld v. Petre 
(1928), 97 L. J. Ch. rt Lever Bros., Ltd. : 


v. Bell, [1931] 1 K. B . BRT. 
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7155. Add. Annotation a ag Lever Bros., Ltd. 
v. Bell, [1981] 1 KB 


» 567. 


Part X.—Misrepresentation as a Defence. 


774, Add. Annotation :—Refd. Re Wait, [1927] 1 Ch. 606. 


Part X1—Effect of Fraud on Innocent Parties. 


782. Add. Annotation :—Refd. Ne Lloyds Bank, Ltd., Bomze v. Bomze (1930), 47 T. L. RB. 38. 


PART IX. SECT. 8, SUB-SECT. 9. 

767 vil. --—~- .}~—In proceedings 
for curlal rescission of o contract to 
take shares, the shareholder’s claim 
for rescission may be barred by laches 
or delay on the ground that equity will 
not lend ite ald to those who sleep on 
their rights.——He pCOES: Lip. (SER- 
PELL’S Cape), (1928) V. 1. 466; 
{1928} ae L. R. 288. — AUB. 

757 ~~ «vill ame CA v, 
NIcHOLLs, 11929) 1 D.h. Re 230, ~~ CAN. 





Se inageanaten 4 


PART X. SECT. 8, SUB-SECT. 1. 


7738 il. -+~-A doctor sold 
his practice for £500. The purchaser 
paid two instalments of the Pree. but, 
when sued for the balance of the price, 
he stated in defence that he had been 
induced to enter into the contract by 
the falsc & fraudulent misrepresenta- 
tions of the seller :—Held: the pur- 
chaser’s claim of: da » be 

illiquid, & based not upon the contrac 
of Bale but upon delict, could not con- 








stitute a relevant defence to the action, 
& could not be dealt with as a counter- 


claim in that action.—SMART  v. 
WILKINSON, [1928] S. C. 383.—SCOT. 
PART XI. 

P, RUTLEDGE v, ANDERSON 
asd), 3 a W. L. R. 78; Ae (ht). 
R. 393; 20 D. 

a Nand: on 


R. 403.—OAN. 


27. 


31. 


34. 


36a. 


58a. 





PART II. SECT. 2, SUB-SECT. 1. 


11 sv. 
money had been paid under a mistake 
of ABW it could not ner pe fier back. 


1D. L. R208. Ere wes PEER ON: 


Vol. XXXV. Cases 27—73. 


MISTAKE. 
Part I1_—Mistake of Law. 


Add. Annotations :--As to (2) Consd. Lever 
Bros., Ltd. v. Bell (1930), 47 T. L. R. 47: 
ag = Munro & Co. v. Meyer, [1930] 9 


Add. Annotation :—Refd. Blay v. Pollard & 
Morris, [1930] 1 K. B. 628. 


Add. Citation :—previnus proceedings, sub nom. 
AINSWORTH v. WILDING, [1896] 1 Ch. 673. 


Add. Annotation :—Generally, Refd. Kinch v. 
Walcott, [1929] A. C. 482. 


—-~— Payment of tax.]—The suppliant co. | 


paid petting duty under Finance Act, ig 
(c. 22), s. 15, in respect of a totalisator, & 
afterwards the House of Lords, in a precisely 
similar case, held that betting duty was not 
payable. The suppliant co. then presented 
a petition of right claiming tho return of the 
amount of the duty on the ground that it 
had been paid under a mistake of fact :— 
Held: the suppliants’ mistake as to their 
liability to the duty was a mistake of law & 
not of fact, & therefore they could not 
recover.— NATIONAL PARI-MUTURL ASSOCN., 
Lrp. v. R. (1980), 47 T. L. R. 110, CL. A; 


Part Iil——Mistake of Fact. 


———,}—The L. Cv, who held more than 99 
per cent. of the shure capital of the N. Co., 
agreed with one B. that he should be in the 
service of the L. Co. for a term of years 
during which he should act as chairman of 
the board of directors of the N. Co. at a 
salary of £8,000 a year. They made a similar 
agreement with one S. that he should be 
vice-chairman of the same board of directors 
at a salary of £6,000 a year. While acting 
as chairman & vice-chairman respectively 
B. & S. committed breaches of duby. by 
secret speculation in the cos.’ busines Hy 
which would have justified the L. Co. in 
Neila tare their agreements of service & 
the N. Co. in dismissing them from their 
offices of chairman & vice-chairman. Sub- 
sequently the N. Co. became amalgamated 
with another co.; a new co. was formed, & 
it became necessary to cancel the appoint- 
ments of B. & S. as chairman & vice-chairman. 
Being unaware of the aforesaid breaches of 
duty by B. & S. the L. Co. agreed to pay to 
B. £30,000, as compensation for terminating 
his service & to S. £20,000 for loss of his 
office as vice-chairman; B. 
accept these sums & they were duly pai 

The L. Co., if they had been aware of the 
breaches of duty by B. & S., would have 
terminated their agreements, & B. & S..would 


| 


ee ee 


| 
| 
| 
| 


& S. agreed to | 


64, Add. Citations :~-96 1.. 


65, 
66. 


71. 


have been dismissed from their offices without | 72. 


any compensation. When ae into the 


-}-Held: even iff the 





be recove 


demanded by a municipality under a y oR AND. 

claim of 7 without fraud of FowLe a eco ie ¢ 

imposition, & the person of whom itis | 12; 53 B.C. XR. 47. 
demanded knows it is demanded 


onl 


by reason of a certain bye-law, 


ooves to yield to the demand rather sa. [gnorance a 
than contest it, the payment is regarded | mired questionsv 
un 8 voluntary one the moneys | of title—-" Betief.” 


cannot be recovered back even if the 
ew was wulira vires 


Payenaaee4 person who 


a 
| 
9. 2), (19251 
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PART Ii. SECT. 2, SUB-SECT. 2. 
——- Payment of taz.):- 

paid ceimitadle to a municipal 
poration under a claitn of right, with- 
out fraud or imposition, for a tax or 
licence cannot, without statutory aid, 
red back, even though such 
tax or Hcence cowld not have beon 


legally demanded an 


[1930 WwW. W. R. 


PART Ill. SECT. 2, pees SECT. 2. 


hie depen 
wae act-—- Mistale 


’ ovides oe Tene “palief of a 
which provide ects dniprore: 


compensation agreements B. & S. did not 
ilge teraapes| conceal, but had not present 

to their minds, or did not appreciate the 
effect of, the breaches of duty they had 
committed. On discovering the breaches 
the L. Co. & the N. Co. brought an action 
against 1. & S. claiming rescission of the 
compensation agreements & repayment of 
the sums paid thereunder :—Held: the 
compensation agreements were void, having 
been made under a common ynistake as to 
the legal relation between the parties, cach 
party believing, contrary to the truth, that 
the one was entitled to claim & the other was 
bound to pay compensation.-~LEVER Bros., 
Lap. v. BELL, [1031] 1 K. B. 557; 100 li. J. 
K. B. 78; 144 1. TV. 848; 47 T. LR. 475 
74 Sol. Jo. SIV; 3% Conn. Cas. LIL C. A. 
revsd., 172 L. T. Jo. 505, WW. LL. 


J. K. KB. 621; 187 


1. T. 233; 43 T. L. R. 417; 33 Com. Cas. 
16, Ol. L. 

Add. Annotation :--Retd. Greer v. Downs 
Supply Co., [1927] 2 K. B. 28. 

Add. Annotation :~-Consd. Greer v. Downs 
Supply Co., [1927] 2 K. B. 28. 

Add. Annotation :---Refd. Lake «. Simmons, 
1027] A. C. 487. 

Add. Annotation :----Refd. Gree: uv. Downs 


Supply Co. [1927] 2 K. B. 28. 


dha wo ee a i et a Lia ae EIR RO al OO onal oR mE FON eA Ck ANS eR 
ce enema 2 mayest nm 


own” imply ou mistake regarding 
sufficiency of title & not w mistake 
reas the boundaries of his own 
land: &, even if the rule covers nis- 
tukos as to boundaries, the “ belief ’’ 
must he roal, & & reasonable, 
that. is, ib raust be founded on Jnforma- 
{lon or assurances euch as would gulde 
an ordinarily careful & compotent oan, 
& not predicted merely on the absence 
of information or inqulry, ospecially 
where maul is suggested y the nature 
of tbe wuustances.—AUMANN — v. 
Mc KENZR, (1928) 3 W. W. RB. 233.—- 
lent on } CAN. 
PART IIL. SECT. 2, SUB-SECT. 3. 
ei. ——— Mistake as to tdentily of 
yee-—Intentlom of Lath aesogal for 


- Money 
cor- 


enfurced.— 
Sp ALLUM- 


ee tee, 


. 1s. TL. 608, 


Agsocn., Lip. v. Oak Bay | ments on the land of anelner under the i a Bonae (Averrauza) Pry., Lrn, 
OCorpn. .L. R. ; f that it is his o the words ING SING. (isa), 33. RON. S. W 
2 dure. (1028) $ D.. H oe np) re ander the bellef that ‘the land fs his 65; . 8. W. W.N. 60.—AUS. 


5 


Cases 75-—-254. ENGLISH AND EMPIRE 


75. After this case add “ See, also, MISREPRE- 
SENTATION & FRAUD, No. 4465a. 

85. Add. Annotation :—As to (2) Refd. Blay v. 
Pollard & Morris, [1930] 1 K. B. 628. 

86. Add. Annotation :—Refd. Chaney v. Maclow, 
[1929] 1 Oh. 461. 

87. Bene Citations :—96 L. J. Ch. 38; 136 L. T. 

94. Add. Annotations :—Apld. Kennedy vv. 
Thomassen, [1929] 1 Ch. 426. Refd. Lever 
Bros., I.td. v. Bell (1930), 47 T. L. R. 47. 
After this case add ‘‘ See, also, CONTRACT, 
No. 3081a.”’ 

95. Add. Annotations :—Consd. Lever Bros., 


Ltd. v. Bell (1930), 47 T. L. R. 47. Refd. 
Robert A. Munro & Co. v. Meyer, [1930] 2 
K. B. 812. . 


Digest SUPPLEMENT. 


100. Add. Annotations :—Refd. Lever Bros., Ltd. 
v. Bell (1930), 47 T. L. R. 47; Robert A. 
Munro & Co. v. Meyer, [1930] 2 K. B. 312. 
Add. Annotation :—Refd. Lever Bros., Ltd. 
v. Bell (1930), 47 T. L. R. 47. 

Add. Annotations :—As to (1) Consd. Blay v. 
Pollard & Morris, [1930] 1 K. B. 628. As to 
(3) Apld. London Holeproof Hosiery Co. v. 
Padmore (1928), 44 T. L. R. 499. Consd. 
Lever Bros., Ltd. v. Bell, [1931] 1 K. B. 
557. 

Add. Annotation :—Consd. Lever Bros., Ltd. 
v. Bell (1930), 47 T. L. R. 47. 

Add. Annotation :—Refd. Lawrence v. Cassel, 
[1930] 2 K. B. 83. 


178. Add. Annotation :—Generally, Refd. Home & 
Colonial Insce. v. London Guarantee & 
Accident Co. (1928), 45 T. L. R. 134. 


101. 
125. 


135. 
157. 


Part IV.—Mistake in Expression of Intention and Relief 
Therefor. 


208a, ——-.]—Y. & M., who had been partners as 
: garage proprietors, agreed to dissolve the 
partnership as from Mar. 4, 1929, on the 
terms, as was found, that M. should take over 
‘all liabilities of the firm incurred after 
Mar. 4. fF. informed his f.ther, who was a 
solr., of the dissolution of the partnership, & 
the father prepared a written agreement to 
carry it out. By this document M. was 
made liable to indemnify P. in respect of all 
rent due before Mar. 4. This agreement was 
handed to M., who was asked to read it, & 
he looked through it & signed it, although 
he said he could not understand it. On a 
claim by FP. to be indemnified in accordance 
with the written agreement in respect of rent 
accrued due before Mar. 4, M. pleaded that 
he signed the agreement under the belief 
that it embodied the oral agreement of 
Mar. 4, that it was drawn up under a mutual 
mistake of fact, & that the only agreement 
arrived at was that M. should indemnify P. 
to the extent agreed upon orally. Fraud | 
was not pleaded, nor was rectification claimed 
in the pleadings. At the trial the judge 
found that M. signed the agreement handed 


Part V.—Relief in 


216. 
v. Bell (1930), 47 T. L. RR. 47. 
Add. Annotations :—Refd. Robert A. Munro & 
Co. v. Meyer, [1930] 2 K. B. 312 ; Lever Bros., 
Ltd. v. Bell, [1931] 1 K. B. 557. 

PART III. SECT. 2, SUB-SECT. 7. 


li, ——.]—BuRKE v. RITCHIF (1906), 
Cout. 365.-—-CAN, 


244. 





no consensus ad 
cover it, 


PART Il. SECT. 2, SUB-SECT. 8.—C. 


sh. Asrsignment of judgment.}—The 
assignment specifically mentioned two 
judgments, & the judgment. in question 
was a third judgment owned by the 
assiruor :-—H : gince at the ine 
of the assignment the assignees did n 
have taid third judgment in mina: . 


& Koss, (1928) 1 
I1W.W 


all & it was not mentioned, ubere was 
idem with res 
&, therofore, the assignment did not 
although the assignor was 
willing ta assign it, & believed he was 
ngsigning it. —-Ryaus wv. Z. AWITKOWSKI 
1D.L. R. 
. KR. 333; 22 Sask. 


PART III. SECT. 2, SUB-SECT. 9.—c. | 


d i, -———~— ——.}—-STINSON v. MOORE 
(1863), 10 ¢ 10 Gr. 94. 94.—CAN. 


6 


to him with practically no consideration of 
its terms, & that as a stipulation had been 
inserted therein which he had not orally 
agreed to, that term could not be relied upon, 
&, accordingly, that the written agreement 
must be rectified to make it conform to the 
oral agreement. LP. appealed :—Held: (1) as 
M. knew that the agreement which he signed 
was an agreement for the dissolution of the 
partnership between him & P., it was not 
open to him, in the absence of fraud or 
misrepresentation by P. as to the legal effect 
of the document, to rely on the plea of non 
est factum merely because if he had carefully 
read & understood the document he wourd 
have objected to one of its terms as not in 
accordance with the oral agreement; (2) in 
the absence of any allegation of fraud or 
conduct amounting to fraud, & in the absence 
of any claim for rectification, it was not open 
to the judge to rectify the written agrce- 
ment; (3) there was no evidence of mutual 
mistake.—BLAY v. POLLARD & MORRIS, 
[1930] 1K. B. 628; 99 L. J. K. B. 421; 143 
LL. T. 92; 74 Sol. Jo. 284, C. A. 


Cases of Mistake. 


Add. Annotation :-—Dbtd. Lever Bros., Ltd. | 249. Add. Annotation :—As to (1) Refd. Public 


Trustee v. Lancaster Duchy, [1927] 1 K. B. 


516. 
254. Add. Annotation :—Refd. Lever Bros., Ltd. 


v. Bell, [1931] 1 K. B. 657. ‘ 








=e ee ee — 


PART vv. SECT. 1, SUB-SECT. 1.—A. 
——.]—MASTER v. PHIPPS 
835). 5 5 Gr. 253.—CAN. 
PART V. SECT. 2, SUB-SECT. 1. 


216 ii. —-—. Mistaken belief ea 
money due—Onus of proof on plai 
—RECSEY tv. Retcas, [1927] arene 
554.—S. AF. 


PART V. maa oe SUB-SECT. 1.— 


respect to it, 


521 5 LE pet 
i. R.305.— | 


——, ON v. MOLEAN 
(sen), 13 , 13 Gr. 361.—CAN. 


293. Add. Annotation :—Refd. Eagle Star & British 


Vol. XXXV.---Mistake. Cases 208540. 


ae Insce. ». Reiner (1927), 43 T. L. R. 1 Ch. 289. 


300a. ——.}—-BLAY v. 
203a, ante. 


308. 
Pollard & Morris, 


408. 


POLLARD & Morris, No. 


Add. Annotation :—As to (2) 
[1930] 1 K. B. 628. 
Add. Annotation :—Refd. Re Lloyds Bank, 


414a. 





Refd. Blay v. M1 «iL. OCS. 


Ltd., Bomze & Lederman v. Bomze, [1931] 


-~ ——.]—Smirs v. Pawson (1855), 25 
L. T. O. 8. 40, O. A. 


420. Add. manera :—Expld. Re Mason (1928), 
Minahan’s Petition of Right (1981), 100 
L. J. Ch. 251. | 


321. Refd. Re Blake, Re 


Part VI—Recovery of Money Paid under Mistake. 


458. 


(1928), 45 T. L. R. 134. 


463. Add. Annolation: 





283. 


464a. Mistake must have been cause of payment.|- — 
Where an action was brought for money 
paid under a mistake of fact, & pltf.’s evidence 
showed that if be had known of the fact, 
his ignorance of tl: Jaw would still have led 
as knowledge of the 
fact would not have affected his conduct the 
action failed.—-HomEr & COLONIAL INSURANCE 
Co., Ltp. v. LONDON GUARANTEE & ACCIDENT 
Co., Lrp. (1928), 45 T. L. R. 134; 73 Sol. Jo. 


Held: 





him to pay: 


60; 34 Com. Cas. 163. 
471. 


L. T. 51. 


487. Add. Annotation :—-As to (2) 


Ae RR de NT eee ee op oe 


eee eee ae ee ee eet 


PART V. SECT. 38, SUB-SECT. 2.— 
A. (a). 


282 iti. Reved. on otber grounds, 
Pia, 3 W. W. R. 480; 48 D. L. R. 


282 six. —--—~.}-—-SAMSON 
Burr, (1927) N. Z L. R. 119.—N.Z. 

282 x. - J An agreement 
for the sale of mineral claims held to 
have been entered into under a mistake 
common to both parties, they thinking 
that they were contracting with respect 
to claims of a reasonable size, whereas 
the claims in question were {fn fact 
substantially encroached upon by 4 
previously Crown granted claim. The 
purchasers were, therefore, held en- 
titled to an abatement of the purchasc- 
price.--BARRON v. MORGAN & SILVER 
BAF MINES, Lrp., [1930] 3 W. W. R. 
ate 4D. L. R. 985; 48 B.C. R. 84.— 


sf. Fteasonableness of mistake.)— 
Held: not a question in issue.— 
TSHOBA COLLIERY (NATAL), LTD. tv. 
TanoBA CoaL SYNDICATE, LTD. (1928), 
47 N. L. R, 526.—S. AF. 


PART V. SECT. 8, SUB-SECT. 2.— 
A. (b). 





Vv. 


300 ii. ——~—.}—CorTrincHaM v. 
BOULTON (1857), 6 Gr. 186.—CAN. 

300 iii. Unless induced by other 
Party.)-—-Re GOLD MEDAL FURN. MFG. 


0, Ba vp. ScytTuvs & Co. (Ont.), 
{1927} 2D. L. 
CAN, 





R, 323; 8C. B. R. 169.— 


PART V. SECT. 3, SUB-SECT. 2. 
A. (f). 


326 i, WhAciher granted.}-—-Where an 
instrument purporting to evidence ar 
agreement for the sule of land does not 
accurately represent the trne agrce- 
ment, the ct. will cutertain an action 
to have it rectified & for the specific 
Performance of the real agrecment, even 


Add. Annotation :—Apld. Home & Colonial 
Insce. v. London Guarantee & Accident Co. 


Refd. Re Regent Finance 
& Guarantee Corpn., Ltd. (1930), 69 L. Jo. 


Add. Annotation :-—Refd. Calico Printers” 
Assocn., Ltd. v. Barclays Bank (1931), 145 





Colonial 


511. 


533. 


536. 
537 


Insce. 
Accident Co. (1928), 45 T. L. BR. 134. 

Add. Annotations :-—Consd. Re Mason (1928), 
7 la a: Ch. 
Telegraph Co. v. Newman, [1980] 2 K. B. 202. 
Add. Annotations :——As lo (1) Refd. Marconi’s 
Wireless Telegraph Co. v. Newman [1930] 


Bell, (198t] 1 K. B. 557. 
TLome & Colonial Lnsee. e. London Guarantee 
& Accident Co. (1928), 45 T. L. Ry 184. 

Add. Annotation :—Consd. ite Mason (1928), 
97 1... J. Oh. 321. 

Add. Annotation :---Refd. 


vv? London (uarantee & 


321. Refd. Marconi’s Wireless 


2 K. B. 292. As to (2) Distd. Reckitt 
v. Barnett, Pembroke & Slater (1927), 44 
T. L. R. 68. Refd. Lever Bros., Tatd. a. 


Generally, Retd. 


& North 


British 


furopean Bank v. Zalzstein, (O27) 2 KB. 


08, 
540. 


Apld. Tivu:ns & | 299. 


sowie a ree Seated 


though only ore) evi taice is adduced in 
support of the claim for rectification. -—- 
LINGS v. ZBRYSKI, [19/0 3 W. W. 2. 


415; 4 D. L. R. 1040.---CAN. 
PART V. SECT. 4, SUB-SECT. 1.— 
B. (a). 
363 ili. ~--— --~--.]--Nven in oa 


common-law action on a written con- 
tract, the defence of mutual) mistake 
may be raised, & purol evidence 
admitted to support ft, although deft. 
docs not claim rectification or rescis- 
kion of the  contract.—CLARK _ ¢. 
APPLEBY, [1928] 2D. L. R. 95; [1923] 
1 W. W. HR. 784.--OAN, 


PART VI. SECT. 2, SUB-SECT. 1. 


456 ve. oe JE- MAXWELL Ee. OD. 
Lrp. tv. BANK OF Nova Scotia, (1929) 
1D. LL. R.616: 63 0. LL. &. 38285 reraq. 
(1928) 4 D. L. R. 490; 62 O. Ll. R. 660. 





sg. Ertent of onus of proof.)---tn order 
to succeed In an action to recover back 
moncy paid under a mirtake of fact 
pitf. must prove, not only the mistake 
of fact whieb tiduced bim to part 
with the money, but also that under 
the. particular cireuinstances the law 
is able to impute to deft. the fictlon 
of @ promise to repay it. 
ditions 
impute such & 
seems, be reduced = to 
formula.--- GARDEN River 
MUNICIPALITY U. MONTREVIL. 
3.W. W.R,. 223 aff, (1929) 2 DL. KR. 
396: 1 W. W. i, 486; 23 SL. R. 439. 
-- CAN. 


promise cannut, it 
a conunon 
Runa 
{1928 ] 


PART V’ SECT. 2, SUB-SECY. 2. 


466 i. General rule.|—iIn a proper 
Case money paid under a mistake of 
fact may be recovered back. The four 
conditions of a proper case are: (a) the 


7 


Add. Citations :—-[1927} 2 
L. J. KB. B. 5395 137 i. T. 127 


i nana Yoon ch, 


ee ee ee, 
OT 


ee 


The con- , 
under which the law will . 


/ money is paid 


B 023 96 
© 45). Lh. 


K. 


nistauke wus @r honesi ono, Te. Chere 
was a gendine boad fide Dollef on the 
part of the payer of the money that 
certain faets existed whieh did not, 
exist: laches or negligence do not of 
themselves alect the bona fides of his 


! belief, & meaus of knowledge wilh not 


Dnpute koowledge unless he wilfully 
abstained from fnquiry ; (4) the 
mistake must have been befwoen the 
payer & the receiver of the money, fe. 
the receiver toust have beeu In some 
way ® party co the mistake, either ax 
fucducing (4 or as responsible for it or 
connected with Its (ee) the facia as 
they wero belleved to be must have 
Imposed an obligation, legal, equitable 
aor toeral, to make the payment; 
(7) the receiver of the money had ng 
leva, cquitable or morat right to retain 
the greney as ayvainst che payer. - - 
HovaAL HANK OF CANAD. ©, It, (EOST] 
PW. OW. 2t. 700; 2 0). a.. 2. G84.- ~ 
CAN. 


PART VI. SECT, 2, SUB-SECT. 3. 


475 xix. ———~.}- -CANADIAN MOHT- 
GAGE AHBSOON. ov. K., [1 917) 1 W. WwW. it. 
1130; 10 Sask. L. 1. $0. 338 DL Ti 
43.—-CAN. 


475 «x. ---- oJ The rule that where 
upon the supposition 
that a specie fact, which Hf tae would 
entitie the pauyes to the money, is true, 
but it is in reality untrue, the money 
may, gencrally speaking, be recovered 
back, was applied herein in favour of 
pitf., w co, engaged in financing the 
ale of motor cucs, Where it advanced 
money to deft., a wholesale dealer in 
cars, thinking that it was dealing with 
respect to & obtaining title to wa car 
then boing sold by deft., whereas in 
truth the car in question had, witbout 
the knowledge of deft., & through the 
fraud of a retail dealer, been sold by 
the latter & title thereto had paased 
to the purchaser from him.—Paciriro 


Cases 562—577. 


562. Add. Citations :——187 L. T. 538; 


M. I. O. 306. 


Ng ees eee ee pee, 





UNAS oe Lip. ar oe ae fos nee 
sTD., ° 
D. L. 183 1) 2 We 


PART VI. SECT. 2, SUB-SECT. 5. 

488 iv. .}—-Money honestly 
paid under a mistake of fact can be 
recovered back even though the person 
paying it did not avail himself of the 





Smith Hogg v. 
Bamberger (1928), 07 L. J. K. B. 458. 


ce eke ate ee me ee 


17 Asp. 


ENGLISH AND Empire Digest SUPPLEMENT. 


577. Add. Annotation :—Refd. Re Regent Finance 


& Guarantee Corpn., Ltd. (19380), 69 L. Jo. 


283. 





means of knowledge which he pos- 
sessed. reg? T Roses Ruraut MUNICI- 
PALITY 0. Royvan BANK OF CANADA, 
{1928} 1 W. W. R. 668.—OAN. 


PART VI. SECT. 8, SUB-SECT. 1. 


ti, ——.]—FisHmr v. Luk, [1926] 
V.L. R. 19% ; 47 A. L. T. 165.—AUS. 


OR re 5 ERT ORIN: RT iE «NT ORT (oR er Oper 


ee en ee nen 


NS EN AES) a EN TEES SY IEP CERES Ore 


582 i. el ie of change in understand- 
ing of law—Subsequent de n of law 
by court.J—-Money voluntarily paid at 
a time when the law is in favour of the 
payee cannot be recovered, if a subse- 
quent judicial decision reverses tho 
former understanding of the law.— 
JULIAN v. a (MAYOR, ETC.), 
{1927) N. Z L. R. 453.—N.Z. 


12. 


17. 


17a. 


ee — ager 


PART II. SECT. 2, SUB-SECT. 1. 


company—Holder of interest coupons | 


Vol. XXXV. Cases 8—63. 


MONEY AND MONEY-LENDING. 
Part |—Money. 


Add. Annotations :—Refd. Anchor Donaldson 
v. Crossland, [1929] A. C. 297; Marconi’s 
ae jelesraph Co. v. Newman, [1930] 2 
K. B. 292. : 


10. Add. Annotation :—Refd. Re Wait, [1927] 


Ch. 606. 


Part {|—Currency and Rate of Exchange. 


Add. Annotation :—As to (1) Refd. Buerger v. 
New York Life Assce. (1927), 96 L. J. K. B. 
930. 


After this case add :— 

Money payable abroad on demand in foreign 
currency—Refusal to pay—Whether remedy 
in debt or damages.|—-See BANKERS & BANK- 
ING, No. 276a, ante 


Bill payable abroad—-Sum in sterling —Of 
**value cheque on London.’’}—Resp., a 
British subject residing in Manchester, was 
in the habit of consigning Manchester goods 
to customers in Beyrout. The course of 
business was for him to draw a bill at sight 
on the customers for the amount in sterling, 
representing the cost of the goods & com- 
mission, & to hand it, with the bills of lading 
& invoices,~ to the Manchester branch of 
applits., a bank incorporated in Turkcy. 
The Manchester branch then made an 
advance to him on the bill, & sent the 
documents to their DBeyrout branch, who 
collected the price from the customer in 
exchange for the goods. On the Manchester 
branch being advised by the Beyrout branch 
that the price had been paid, a cheque for 
the sterling value of the goods, less any 
advance made, was handed to resp. In 
accordance with this practice resp. consigned 
to Beyrout goods which arrived there shortly 
before the outbreak of war, on Nov. 5, 1914, 
between this country & Turkey, on which 
date applts. held the bills & the documents 
representing the goods. The bills were in 
the following form: ‘“ Please pay to our 
order value cheque on London the sum of 
£ sterling. Shipping documents 
attached to be given up on payment.” After 
the outbreak of war the Beyrout branch cf 
applts. delivered the goods to the customers, 
taking payment in piastres of a sum fixed 
hy the Beyrout branch as the price of sterling 


ee ee ee. 








in London, & on the conclusion of the war, | 
the piastres having fallen in value, the applts. , 





re re 








“Gold ”’ bond issue by Toronto 
L sb. Winding-up 


—66253; 72 Sol. Jo. 516; 


17b. 


hi. 


52u. -- 


| PART lI. SECT. 3, SUB-SECT. 1. 
nartnership -- | 
ifs hiate 


resident in Belgium—Currency of pay- | Payment to rc Of 
ment.}—-Ditnwa v. RIO DE JANEIRO | at date of realtpation °. 
TRamMway, Lieut & POWER * 
[1928] 4 D. L. R. 542; 62 O. L. R. | do 
669.——CAN. 


regards the rate of conversion of 
ra into British Indian currency, 
to which the assignee was entitled, the 


claimed that they were only liable to pay the 
resp. an amount in sterling which at the then 
current rate of exchange represented tle 
value of the piastres they had received for 
the goods. Resps. sued applits. to recover 
the sterling amount of the bills, or, alterna- 
tively, damages for the conversion of the 
goods :—Held: the words ‘ value cheque on 
London’? meant that the payment, which 
would ordinarily be in Vurkish currency, 
must be so calculated on the exchange of the 
day as to represent the price of a cheque ou 
London for the amount of the bill. -—-OTromMan 
BANK v. JEBARA, [I1028) AL CL. 2603 07 
L. J. KK. B. 502; 13) E.R bts 440 da RR. 
30 Com. Cas. 260, 
ade 

Charterparty -Commission on _ freight.]  - 
WESTRALTIAN KARMERS, Trp. ov. KING LANE, 
Trp. (1931), 47 T. La Re. 586. 
Add. Annotation :—-Refd. 
Richardson, [1927] P. 228. 
~~) --Resp., an Armenian & a@ "Purkish 
subject, was in the permanent employment of 
appit. bank. In J022. while employed at 
their Smyrna branch, he was sent on business 
of the bank to the head office at) Constanti- 
nople, & was given temporary cmployment 
there. Efe infoermed apylts. that his life was 
in danger in Constantinople from the Turkish 
authorities, & asked to be transferred to a 
branch outside Turkey. Phat being refused 
he fled from Constantinople. Ele was dis- 
missed without notice, & brought an action 
for wrongful dismissal :-- /feld - conversion 
into sterling of the damages in Turkish 
currency in respect of resp.’ persten under 
the contract should be at the rate of exchange 
at the date of his dismissal, not at thle date 
of the judgment.---OTToMaAN BANK — v. 
CHAKARIAN, [1980] A. ©. 277; 99 La J.P. , 
Y7. 

Add. Citations :--06 0... J. ds. Ub. 90303 137 
L. T. 431. 


Richardson — v. 


rate prevailing at the date on which 
| the winding-up of the partnership was 
completed & tbe assets were realised 
is the proper rate to be allowed to the 
/ uskignec.--VEERAPPA CHEIry v. Mu- 
| ritAH CHierry (1929), 1. i. HK. 52 Mad. 


iner— 
asscts.)—AS8 


40 


Cases 101a—348. 


Part H1l—lInterest. 


219. Add. Annotation :—Refd. Weld v. 


ENGLISH AND Empire Digest SuPPLEMENT. 


1018. ———.|—-SWEETLAND v. SmiruH (1888), 1 Petre 

vee = try 3 Tyr. 491; 2L. J. Ex. 190; (1928), 97 L. J. Ch. 399. 
4. e 7 , -— r ° e 

Re eee eee ee Nene Se ie ie ee ek a a es 
1929} ‘A. C. 631. ENO ea Une (1928), 97 L. J. Ch. 399. 

119. Add. Annotation :—Refd. Graigola Merthyr | 255. Add. Annotation :—Refd. Re Mansel, Smith 
Co. v. Swansea Corpn., [1928] Ch. 31. v. Mansel, [1930] 1 Ch. 352. 

123. Add. Annotations :—Refd. Maine & New | 257. Add. Annotation :—Retd. Re Mansel, Smith 
OTe a praia Co. Bs Hart, v. Mansel, [1930] 21 Ch. 352. 2 

impson v. Maurice’s ree > css 

Exors. (1929), 45 mT. L. RB. 681. 260. y Madge 10901 Hi ao Fide Mansel, Smith 

125. Add. Annotations :—-Apprvd. Maine & New 262. Add. A : lation :—-As to (1) Refd. I. R 
Brunswick Electrical Power Co. v. Hart, Ce ee ee 
[1929] A. C. 631. Refd. Shell Mex, Ltd. v. otors, vy Holder, [1931] 2 s.. 8.81. 
Elton Cop Dyeing Co., Ltd. (1928), 34 Com. | 270. Add. Annotation :—Refd. [. R. Comrs. v. 


s Cas. 39. 


Holder, [1931] 2 K. B. 81. 


Part 1V.—Money-Lending. 


286. 


302. 
[1927] 2 K. B. 18}. 
303. 
97 L. J. Ch. 321. 


a RCO rer? sarap nea ean os 





PART III. SECT. 2, SUB-SECT. 1.—A. 


so. General rule.j---A successful pitf. 
In an action for debt may reeover 
interest if he can show that, deft. agreed 
expressly or impliedly to pay iIntorest 
or, in the ubsence of such agreement, 
if he can convince the ct. that he is 
entitled to interest as damages. It is 
only, however, in the caso of a contract 
oxpress or implied to pay futerest at a 
fixed rate that the claim can be said 
to constitute a liquidated demand.— 
VALADE v. McEWwEN, 11930) 2 W. W. R. 
Cin: yu. OR. 128; 248. 7. R. 627. 


n. Hevsd., 64 5. C. R. 396. 


PART Ill. SECT, 2, SUB-SECT. 1.—B. 


95 vi. —~~.]—DUNN v. RK. (1901), 1 
sout. Dig. 728.—CAN, 


PART Wil. SECT. 2, SUB-SECT. 2. —A. 


117 v. —~~—.J—When an instrument 
pou for future payments, but the 
jine for paymont, & the amount, if 
any, payable, both dopend upon con- 
tingent events, there is not ‘a sum 
certain paver by a written instru- 
ment at. certain time’ so aa to 
enable interest to bo allowed under 
sect. 24, sub-sect. I, of the New 
Brunswick Jud. Act, 1909, the language 
of which is not distingtishablo from 
that in the gouge Civil Procedure 
Act, 1833, 28.--MAINE & Niw 
BRUNSWICK ELECTRICAL POWER Co. 
vw. Hawr, [1929] A. C. 631. --OAN. 


PART IIL SECT. 2, SUB-SECT. 2.—C. 


fi, ——-.J—THE CUSTODIAN C. 
BLUCHER, {1927} 3 L. R. 40; 
Under Crown Sutts renee 1898 
(62 Te No. 9, W. 4.)-—V¥F. pay: 
regi by ia a vt. MoNett, “193 nee 
. © 380; 96 L. JI. P. GO 
a T. 646. Us. 
se, Under Interest .4ct.}—The proviso 
to the Interest Act, s. 1, only enablos 
the ct. to award interest in all cases 
where it} was payable in law beforo the 


Add. Arnotation :—Consd. Re Mason (1928), 


NG A 8 


scasiey v 


Add. Annotation :—Generally, Refd. Glaskie | 304. Add. Annotation :—Consd. Pirie v. Richard- 
v. Watkins, [1927] 2 K. B. 181. 


Add. Annotation :—-Refd. Glaskie v. Watkins, 


son, [1927] 1 K. B. 448. 
3186. Add. Annotation :—Refd. Merz v. 


South 


Walcs Equitable Money Soc., [1927] 2 K. B. 


366, 
| 343. 


ened RO ee NTL A ST TIS 


Act, & the cts, in lndia, following the 
practice of the English cts., did not, 
prior to the Indian Act, award interest 
in the case of ordinary. debts, but did 
so only in certain special cases.— 
NANCHAPPA Gores v, ITTIONATHARA 
ee (1929), I. L. KR. 53 Mad. 


sea III. SECT. 2, SUB-SECT. 8.-—A. 


nkiiad @ obtained as i het }—- 
IXON (1925), 3 h. 
16]; 268. hR.N. 8. W. 380. 1 Kus: 

sl. Rescission of contract & return 
of purchase-money.)--Where tho ct. 
gives a purely equitable rellef as ju the 
case of rescission of a contract & repay- 
wont of the money paid by the pur- 
chaser, the moneys will carry intorest 
from the date of the payinent until 
the date of repayment, whenever 
repayment takes place, but will not 
carry interest as a judginent.— 
SKINNER v. JAMES SYPHONIO VISIBLE 
MEASURES, LTp. (1927), 28 8S. 
N.S. W. 20.—AUS., 


PART III. SECT. 6, SUB-SECT. 1. 


261 v. -}—CLYDE NAVIGATION 
TRUSTERS KELVIN SHIPPING Co., 
Lrp., [1927] 8. C. 622.—-8COT. 


am. Ztule tn India.|—In India com- 
pound interest is common, & often 
may be necessary & proper upon a 
burrowing for- necessity. —SUNDER 
MULL tw. SATYA KINKER Savana 
(1927), lL. A. 55 Ind. App. 85.—IND. 


PART IV. SECT. 1, SUB-SECT. 1.——A. 


282 i. Question of fact.}—In each case 
it is a question of fact whether a person 
ia carrying on the business of money- 
jenging- —KERR v. LOUISSON, [1928] 

R. 164.—N.Z. 

282 ii. --—-.]——A pltf., who alicges 
that deft. is carrying on business aa a 
money-lender, discharges the primd 
facie onus resting on him upon proof 
merely of a series of loan transactions 
by .deft. of a volume & frequency 
suffictent to indicate the existence of a 
money-londing business; but if further 


10 





Add. Annotation :—Refd. 


| 
| 
: 


South 


Merz v. 


evidence is adduced. which explains 
the real nature of those transactions & 
the circumstances surrounding their 
creation, it then becomes a question 
of fact upon a consideration of the 
whole of the evidence whether the 
existence of a business of mone 
lending has been affirmatively estab- 
lished,-—-LAPIN v. TIFAVENER (1929), 
295. RN. S. W. 514; 46 N.S. W. 
Ww. N. 164.---AUS, 


PART IV. SECT. 1, SUB-SECT. 1.-- B. 


an. Clash order business.|—Rosp. co. 
carried on the business of prey icing its 
customers with written orders on shop- 
keepers requesting them to supply 
goods to a certain amount to the 
customer. The customer signed a 
memorandum stating that in con- 
sideration of the co. making a certain 

advance at his request he .undertook 
to pay to the co, a sum larger than the 
price of goods supplied by a deposit & 
instalments :—-Z/eld ; the business so 
carried on was not that of money- 
lending, & resp. co. was not under an 
obligation to register under the Money - 
lenders Act, 1924.—-ALLCHURCH | v. 
POPULAR CaAsH ORDER Co., LTD., 
11928) S. A. S. kt. 189.--AUS. 


PART IV. SECT. 2, SUB-SEOT. 4; —A. 


$01 fi. ———.}—_Where a person 
whose business is that of monecy- 





lending, or who advertises or announces 
himself or holds out in any 
Way as on that businoss, & 


carrying 
oes any of those acte within the Irish 
Free State, he must, in order to make 
his contracts a loen & ‘enforceable within 
the Irish Free State, comply in the 
Irish Free State with the provisions as 
to registration contain in Money- 
lenders Act igh lad 8. 2 a) (2). ones 
FINANCE & LTp. v. 
BUTLER, f929) TR. 90 pase 


PART IV. SECT. 2, SUB-SECT. 3. 
824 i. What ceageg: to—Question of 
faa Go Nv. Orarr (1926) 26 

S. Re N.S. W. $4; 43 N. 8. WLW.N 


Vol. XXXV.—Money and Money-lending. Cases 348—S532. 


Wales Equitable Money Soc., [1927] 2 K. B. (c. 21), s. 10 (1), imposes on the money-lender 
366. the burden of showing that the interest is 

$45. Add. Annotation :—Retd. Merz v. South not excessive & that the transaction of loan 
Wales Equitable Money Soc., [1927] 2 K. B. is not harsh or unconscionable; & in the 
866. circumstances pltfs. had in each case dis- 

346. Add. Annotation :—As to (1) Refd. Merz »v. charged themselves of this burden.—READING 
South Wales Equitable Money Soc., [1927] TRust, Lrp v. SPERO, SPERO v. READING 
2K. B. 866. oe lea ee K. B. 492 - es L. J. 

346a. —— Company registered as money-lender— ee ee or CAO Oj aS 
Security payable to secretary.)—Deft. society 46 T. L. R. 127, C. A. 


imi Annotations :~-.48 to (1) Refd. Bennott & Co. 7. Smith (1931), 
became incorporated as a limited co. & began | ““a7"p, 1, 1. 02. Aa to (2) Rel. Parkllold Trust vr Donte 


to carry on business as money-lenders & were | [1931] W. N. 187 


registered as such, & they made an advance | 353b. ——~- ——-~ Substituted contract in settlement 
to pltfs., who signed a promissory note of action to recover loan.}—The malo deft. 
OF Aste to pay the amount to the secretary rrowed, by promissory note, money from 
0 


deft. society, which was mentioned by 
name in the note as the society of which he 
was secretary. In an action for a declara- 
tion that the transaction was void, on the 
ground that defts. had taken a security in a 
name other than their registered name, 
contrary to Money-lenders Act, 1900 (c. 51), 
8s. 2 (1) (c) :—Held: as no one could sue on 
the note except the secretary, the security 
had been taken i1 a name other than defts.’ 
registered namc, & pltfs. were entitled to 
the declaration wlaimed.—MERz v. SovrTu 
WALES EQUITABLE MONEY Society, Ltp., 
{1927]2 K.B.366; 96L. J. K. B. 1020; 137 
L. T. 626; 438 T. L. R. 456, C. A. 


SuB-sEcT. 5.—RESTRICTIONS ON CONTRACTS. 
Sce Money-lenders Act, 1927 (c. 21), ss. 6, &. 


353a. Note or memorandum signed by borrower---- 
Contract contemplating security—Whether 
contract must set out terms of sscurlty.}—- of, the original contract entered into by the 
Money-lenders brought an action against - male deft., it was nevertheless a contract 
borrower to recover sums of £200, £100, & “for the repayment by a borrower of money 
£100 lent by them to the borrower & alleged lent to him” within sect. 0 ; (2) as a copy 
to be due ape three promissory notes pay- of the contract had not: beeu sent as required 
able at a specified address, the first in four- by that sect., the contract was unenforceable 
teen monthly inétatments youn teres against the male deft. : (3) it was likewise 
60 per cent. per annum, & the others in three unenforceable against the female deft., in- 
months after their respective dates with asmuch as it appeared that she signed the 
interest at 80 per cent. per annum until pay- promissory note solely as a surety, & the male 
ment. Jf default were made the whole deft. not being liable she also was discharged 


pltfs., a firm of moncy-lenders, & agrees to 
repay the same by monthly instalments. In 
this transaction the requirements of Money- 
lenders Act, 1927 (c. 21), 5. 6, were duly 
complied with. The borrower made default 
in paying the instalments, whereupon pltfs. 
issued a writ to recover the amount. Negotia- 
tions then took place, & in the result an 
arrangement was made by which the male 
deft. & the second deft., his wife, gave pltfs. 
a joint & several promissory note in respect 
of the amount unpaid on the {irst promissory 
note, an amount for interest, & certain agreed 
costs. A memorandum of this contract was 
signed by both defts., but no copy was sent 
to them within seven days, as required by 
sect. 6. The amount. of the promissory note 
not having been repaid on the duc date, 
pitts. sued defta. toa recover the same :-- 
Held: (i) although the contract sued on was 
a substituted agreement for, or 9 variation 
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the first sum at 60 per cent. per annum & sae: 4b U : ay ua: 471. L. It. 516. 

in the case of the other two sums at 80 per | io ation: —Retd. Bennett, & Co. Tad. n. Smith (1931) 

cent. per annum from the date of default “ST TL. 1 592 ; 

until payment. In intended compliance 858e, - ---- Duty to send copy to borrower. }- ses 

when Oe 1927 (c. ie e Mh in Enpripak & MorRIA v. TAYLoL, No. 353b, 

each case before the money was lent there anle. 

was made & signed by the tie Et, oer ot | 858d. ~—— Discharge of surety on failure to send 

ee . ee Daan caa pied copy.}-—-ELprinpay & Moris v. Tavior, No, 

puree age 353b, ante. 


the security of a promissory note, but not 
stating where repayment of the sum was to 
be made. Copies of the notes or memoranda | 


358e. --— Date of loan inaccurately stated.|--- Jf 
fhe memorandum required by Money-lenders 


| F ; b loan incorrectly, the contract is unenforceable, 
ee The ae Se cede yven although the inaccuracy has caused no 
the point, inclined to the view that the eons parapets reir Nar 
ad Rn ise ASKELL rD. Vv, KWITH , 4 

terms of a security given for repayment of a | T 1.R £86 73 Bol. Jo. 465, O. A. 


loan need not be set out _ a note = 7 alah RO aa ties : . 

memorandum of the contract, at any rate | sanctation :—Consd, Iteading Trust, Ltd. v. Spero, Spore 

where the security does not impose terms ®- Keading ‘Trust, Ltd., (1930) 1K. B. 492. : 

more onerous than those stated in the note | 353f. --—- ———.]}—The copy of the memorandum 

or memorandum. required by sect. 6 of the Money-lenders 
(2) Where the interest charged exceeds the | Act, 1927 (c. 21), 8. 6, to be delivered to the 

rate mentioned, Moneylenders Act, 1927 | borrower is not vitiated by the absence of a 


re te rs 
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PART IV. SECT. 3, SUB-SECT. as —B, 
20. Onus of proof.)—N#ISON t. CAMPBELL, [1924] V. L. R. 364; {1928} Argus L. R. 221.—AUS. 


1] 


copy of the signature of the borrower, & the 
memorandum itself is not vitiated by an 
accidental slip in the date of the loan.— 
SHERWOOD v. DEELEY (1931),:47 T. L. RB. 
419; 75 Sol. Jo. 346. . 
Annotation -—Consd. Bennett & Co., Ltd. ». Smith (1931), 
47'T. L. R. 592. 
853g. ——- 





-]—The copy of the memorandum 
required by Money-lenders Act, 1927 (c. 21), 

8. 6, to be delivered to the borrower must be 
an exact copy, & therefore, when the memo- 
randum correctly states the date of the loan, 
the copy is vitiated by an imperfect state- 
ment of the date.—BENNETT Me as ) & er 2 
lvrp. v. SmiTH (1931), 47 T. R. 592 ; 
Sol. Jo. 6465. 
Omission of copy of borrower’s signa- 
ture.}—SHERWOOD v. DEELEY, No. 3653f, 


a 
- 353j. Power of court to go behind.}—(1) A 
memorandum under Money-lenders Act, 
1927 (c. 21), s. 6, must be stamped before it 
can be received in evidence. 
(2) If such a memorandum is not 4 true re- 
resentation of the transaction, the ct. will go 
chind it, & if there is no memorandum of the 
real transaction ther 


853h. 








is no enforceable con- 
. tract.—Ly ez (B.S.), . v. CHAPPELL (1931), 

. 47 T. L. R. 662; 75 Sol. Jo. 511; revad. on 
other grounds (1931), 48 T. L. R. 119, C. A. 
353k. ——— Necessity for stamp. |—LYLE (B. 8.), 
* Lp. v. CHAPPELL, No. 353], ante. 

8581. -—— —--—.]—(1) By virtu : of Money-lenders 
Act, 1927 (c. 21), s. 10, where a money-lender 
seeks to recover judgment against a borrower 
for more than a sum equal to the money lent 
& 48 per cent. per annum interest, he must 
satisfy the ct. that, in all the cir cumstances of 
the case, the rate of interest which he claims 
to recover is not excessive & that the trans- 
action is not harsh & unconscionable. 
Although the borrower does not appear to 
the writ, or does not further defend the 
action, the onus is still on pltf. money-lender 
to satisfy the ct. on these two points. He 
must therefore prove a transaction which 
comes within oney-lenders Act, 1927 
(c. 21), 8. 6, & consequently he must prove a 
note or memorandum of the contract made 
in accordance with that sect. 

(2) Such a note or memorandum is a 
memorandum of a contract within Stamp 
Act, 1891 (c. 89), s. 1 & Sched. I. to that Act, 
& therefore must be stamped with a 6d. 
stump.——-PARKFIELD TRUST, LTD. v. DENT, 
[1931] 2 K. B. 579. 

358m. --—— Onus of proof.];-—-PARKFIELD TRUST, 
Lrp. v. DENT, No. 3631, ante. 

353n. ----- Renewal on altered terms---Time for 
memorandum of alteration.]-~— LYLE (B. S8.), 
Lrp. v. CHAPPELL (1931), 48 T. L. R. 119, C. A. 

3530. Duty of money-lender to supply information— 
Application to proceedings on judgment 
summons.]|—PractTice Nore (1929), 46 
T. L. R. 476; [1929] 1 B. & C. R. 54. 

366. Add. Annotation :—Refd. Humphery v. Wil- 
son (1929), 141 L. T. 469. 

376. Add. Annotation :—Consd. Reading Trust, 
Ltd. v. Spero, Spero v. Reading Trust, Ltd., 
[1930] 1 K. B. 492. 

377. Add. Asioanions :—As to (1) Refd. eames 
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PART IV. SECT. 7, SUB-SECT. 1.—C. (d). 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


ham v. Park (1927), 96 L. J. K. B. 1036. 
Generally, FRefd. Reading Trust, Ltd. v. 
Spero, Spero v. Reading Trust, Ltd., [1930] 
1K. B. 492. 


877a. Before proceedings taken by money-lender 
for recovery of money lent.}—(1) A county 
ct. has jurisdiction under Money-lenders 
Act, 1900 (c. 51), 6. 1 (2), to entertain an 
application by a borrower from a registered 
money-lender to reopen a money-lending 
transaction, only when the amount of the 
money lent, whether rep ae by instal- 
ments or otherwise, without the addition of 
any claims arising under any agreement to 
pay interest or an amount charged for 
‘* expenses, inquiries, fines, bonus, premium, 
renewals, or any other charges,’’ is within 
the jurisdiction of the county ct. 


(2) If this condition is fulfilled, the ct. may 
entertain the application, although the 
money-lender has not taken any proceedings 
to recover the money lent, & although the 
time has not come for taking such proceed- 
ings.—CROSSINGHAM v. PARK, [1928] 1 K. BB. 
330; 96 L. J. K. B. 1036; 137 L. T. 651 ; 
43 T. L. R. 647, D. C. 

379a. Jurisdiction of county court--Amount of 
money lent over £100.]|—-CkossINGHAM 0. 
PARE, No. 377a, ante. 

381a. 





——— ——.+-(1) Held : in Money- 
lenders Act, 1927 (c. 21), s. 5 (3), the words 

‘no person shall act as such agent or 
canvasser > must be construed as meaning 

‘no person shall act as an agent or canvasser 
employed by a money-lender or any person 
on his behalf for the purpose of inviting any 
person to borrow money or to enter into any 
transaction involving the borrowing of 
moncy from a money-lender.’’ The Act does 
not, therefore, prohibit canvassing or touting 
for this purpose, where the canvasser acts 
without the authority or mandate of the 
money-lender to whom he is introducing a 
customer. 


(2) Although a rate of interest on a loan 
not exceeding 48 per cent. does not carry 
the legal presumption introduced by sect. 10 
of the Act that the transaction is harsh & 
unconscionable ; yet, where in addition to 
his contract for repayment of the loan the 
borrower gives a bill of sale over his furniture 
of ample security for such repayment, a 
rate of 48 per cent. is, in such circumstances, 
sO excessive as to render the transaction 
harsh & unconscionable for the purposes of 
Money-lenders Act, 1900 (c. 51), 8s. 1— 
VERNER-JEFFREYS v. Pinto, [1929] 1 Ch. 
401; 98 L. J. Ch. 337; 140 L. T. 360; 45 
T. L. R. 163, C. A. . 

Add. Annotations :—Apprvd. Reading Trust 
vw. Spero (1929), 46 IT. L. R. 117. Refd. Park- 
field Trust, Ltd. v. Dent, [1931] W. _N. 187. 


-|—-VERNER-JEFFREYS v. PINTO, No. 
88la, ante. 


409. 


410a. 








410b. -]--READING TRusT, Lrp. v. SPERO, 
aula v. READING TrRusT, Lrp., No. 353a, 
anté. 

410c. -/—PARKFIELD TRUST, LTD. v. DENT, 





No. 8531, ante. 
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aD: ancy Leber aN bled illegal transaction—krcessive interest paid cannot be recovered.J—SIEGEL v. O’Brien, [1931] 


2 . R. 882.--CA 
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410d. 





Effect of consent to judgment.]— 

Held: in a case where the interest charged 
exceeded 48 per cent. per annum & deft. 
consented to judgment, such consent did 
not relieve the ct. of the duty of enforcing 
the presumption arising under Money-lenders 
Act, 1927 (c. 21), s. 10, in the absence of proof 
to the contrary thereof, & the ct. was not 
entitled by reason merely of such consent to 
enter judgment in accordance therewith.—- 
Mitts’ ConpulT INVESTMENTS, Ltn. v. 
DENHOLM (1931), 100 L. J. K. B. 685; 145 
L. T. 585; 47 T. L. R. 614, ©. A. 

A nnotation :—-Consd. Parkfield Trust, Ltd. «. Dent, [1931] 


.B. 579. 


434. Add. Annotation :—As to (2) Refd. Glaskie v. 
Watkins, [1927} 2 K. B. 181. 
434a. Remitting action to county court—Whether 
claim founded on contract—County Courts 
Act, 1919 (c. 73), s.1.|—PItf., a borrower 
from a money-lender, issued a writ claiming 
to have re-opened a moncy-lending trans- 
action between pltf. & deft., a declaration 
that the interest charged therein was excessive 
& the transaction harsh & unconscionable, 
accounts & inquiries, payment of the sum 
found due to plti. & other & necessary relief 
under Money-lenders Acts. Plitf. having 
applied to have the action remitted to the 
county ct. for trial, the claim being restricted 
to £100 :— Held: pltf.’s claim was founded 
on contract within County Cts. Act, 1919 
(c. 73), 8. 1, & could be remitted to the county 
ct. under that sect. for hearing.—WHITE v. 
SMITH (1927), 96 L. J. K. B. 397; 137 1. T. 
48; 43 T. L. R. 288; 7) Sol. Jo. 191, C. A. 
—— = Onus of proof.)— Ratna 
Trust, Lrp. v. SPERO, SPERO vo. KWADING 
Trust, Lrp., No. 358a, anfe. 


438a. 





438b. 


442. 





S mmeanameremaan ot 





-}—PARKFIBLD Trust, LTD. 
v. Dent, No. 3631, ante. 


Effect of consent to Judgment. |— 
MILLS’ CONDUIT INVESTMENTS, LTD. v. 
DENHOLM, No. 410d, ante. 


For ‘‘ Party seeking relief-—-Ordered to pay 
costs ’’ read ‘‘ Costs-—Party seeking relief— 
Ordered to pay costs.’’| 


Me eee ee 


442a. —---- Action by money-lender —- Judgment 


445, 


446 


4.4.7, 


448. 


449. 


for reduced amount-—Discretion to deprive 
plaintiff of costs.|}—In an action by moncey- 
lenders in the county ct. for money lent & 
interest, where the judge is satislicd that the 
transaction was harsh & unconscionable & 
the interest excessive, & where, after reopen- 
ing the transaction, he gives judgment for 
pltfs. for a reduced amount, he hus a dis- 
cretion to deprive pltfs. of costs.—ThM- 
PERANCE LOAN FuND vv. Erwoonv (1927), 
137 L. T. 449; 43 TT. L. RB. 5380, 7). C. 


Add. Annotation :—Consd. Glaskie v. Watkins, 
{[J9Z7I!e WK. B. RL. 


Add. Annotation :—-Refd. Glaskie v. Watkins, 
[1927] 2 K. B. 181. 

Add. Annotations:-- Consd. Crossingham  v. 
Park (1927), 96 TL. J. is. B. LO. Refd 
Glaskie v. Watkins, [1927] 2 K. BL. 181. 

Add. Annotation :—-N.F. Qlaskie v. Watkins, 
[19272 K. 13. 18d. 

Add, Citations :—j 127) 2 IW. B. Isls 96 
L. J. K. 1. 4605 187 L.'T. 182. TL Sol. Jo. 
192, (. A. 


456a. Employment of agent or canvasse:-- Money- 


lenders Act, 1927 (c. 21}, s. 5 (3).) --Visunin- 
JEFFREYS v. Pin'ro, No. 38i)a,. ante. 


we id 


PART IV. SECT. 7, SUB-SECT. 1.— 
F. (a). 


sq. Jill in favour of money -lender—- 
‘Summary diligence ’’— Money-lenders 
act, 1927, 8. 18 (h).J--Held; ‘* sum- 


A OS RS SNL 
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mary diligence ’ in sect. 18 (2) means 
the execution of diligence & not the 
obtaining of the summary warrant on 
which it} proceeded; &, accordingly, 
an arrestinent. excouted after Jan. 1, 
1928, on a Dill in favour of a moncy- 


13 


lender was incompetent, although the 
warrant ou which the arrestment 
proceeded was obtained before that 
date. -Mrnray or. M'Guius, jld2s| 
S. CL (Ct. of Ses.) 647. SCOT. 


Cases 4—305. 


MORTGAGE. 


Eneiisn anp Emprme Digest SuppLEMENT. 


Part |.—Nature of Mortgage. 


4. 
Prestwich U. D. 


Cro. Jac. 244; 
BE. R. 733. 


tions : fig ag Ryall v. Rolle 
tefd, Kins »v Heyward (1699), 


Donald »v, Suckling (1866), L. R. 1 Q. B. $3 
---— —--- -—--,]——-Ordinarily by the com- 


78a. : 


Add. Annotations :—Reftd. Weld v. 
(1928), 97 L. J. Ch. 899; 
C. (1929), 141 L. T. 602. 


72a. S. P. Rarourrr v. Davis (1610), 1 Bulst. 29 ; 
Yelv. 178; 


at he 1 Atk. 165. 


Petre 
Dennerley v. 


Noy, 137; 80 


ae Laas 432; vs 


mon law, although a mtge. may be given 
without delivering possession, yet a mere 
‘pledge cannot be 
of the possession o 
—AYERS v. SOUTH AUSTRALIAN BANKING Oo. 
(1871), l. R.3 P. 0. 548 ; 7 Moo. P.C. O. 432; 
19 W. R. 860 ; 
SoutH AUSTRALIAN 
L. J. P. O. 22, 
anaean :—Refd. Burdick v. Sewell (1883), 


ies without the delivery 
the goods (MrtxisH, L.J.). 


17 E. R. 163; sub nom. AYRES 
BANKING Co., 40 


10 Q. B. D. 


P. 0. 


Part Il—Classification of Mortgages. 


260. Add. Annotation :—Refd. Re Wait, [1927] 1 


Ch. 606. 


268. Add. Annotation :-—Refd. Chowood, Ltd. v. 


Lyall (2), [1930] 2 Ch. 156. 


305. Add. Annotation :—As to . eee Weld v. 
Petre (1928), 97 L. J. Ch. 899 





PART I. SECT. 1. 


sa. Agreement to deliver mortgage— 
M caning of morigage —Jtegistrable mort- 
guge. }-—-Basant SINGH & JAGAT SINGIL 
Beane SINGN Gir (B. C.), [1920] 
: DL de R, 396 . 2 w.w e we 431.—CAN. 


RART I. SECT. 4, SUB-SECT. 2. 


387 Vv. ———.}—Where a registered 
instrument clearly shows a transactic 1 
betweoon tho parties to be a sale, oral 
evidence to show that it was intended to 
be a mtge. is inadmissible in ovidence.-— - 
MAuNY SHWR P1100 v,. Mauna TUN SHIN 
(1927), 1. L. R.5 Ran. 644.—IND 


: Lil 1. SECT. 6, SUB-SECT. 1. 
—,]-—TTERRON v, MAYLAN 
cattery y tia) 4 3 4 — je R.171; [1 $27] 

2W.V »{1928] 2 D.L. R. 
858; Veit s.¢¢. ae “ol! —-CAN. 

51 xviii. -—-—.]--- 3 HAGWAN SANAL ¥, 
BHAGWAN DIN (1880), I. L. R. 12 Al. 
387; L. It. 17 Ind. App. 98.—IND. 

61 xix. -----./ -- Where tho jnstru- 
nent professes fully & clearly to give 
the reasons & considerations on which 
if proceeds, collateral ovidoneco — is 
adpiussthle to show that. the transaction 
is not thereby truly stated, although, 
in such cases, Only the most cogent 
evidence avails to rebut the pre- 
sumption to the oe ee v. 
Warp, [1930] 8. GC. TR. 212; § ats 
43335 revag., (19291 2 W, Ww. R, | 122; are | 
mor. a, 209; 24 Alta. L. TR. 48. CAN. 

65 i. ~---- 
for repurchase.\—-Re WiBBER, Ex 7p. 
VALINSKY, (1931) 4 D. L. R. 583.—CAN., 

PART II. SECT. 1. 

sq. Form of-~ Whelher statutory form 
essential, J-—IMPERIAL ELevarorn & 
LUMBER Co. t. OLIVE (19174), 29 
W. bL. R. 3389; 6 W. OW. BR. 1562; 19 
D. L. R. 248,— CAN. 


PART II, SECT. 2, SUB-SECT. 1. 


91 v. oo bP Ith as administrator, 
sued upon doeft.’s alleged proniuse to 
execute a mtge. to testator on certain 
Jand, in consideration that testator 
would discharge a. mtge. which he then 
held theregn, xo ag to enable deft. to 
ee. a first intge. on the land to one 
-Hleld': the alleged promise re- 
mulred to bein w riting, as relating to an 
interest in land.—Sroppart v. Strop- 
DART (1876), 39 U. C. R. 203.— CAN, 


cit Il, SECT. 2, SUB-SECT. 2.—A. 
.}—LEys v. HOLLING- 

MEAD (1878), 29 C. P. 66.—CAN. 

PART II. SECT. 2, SUB-SECT. 2.—B. 


nee Specific ct hd deoatge }}—JEWAN 
Lan DaGa v. ANI CHAUDHURI 
(1927), I. R. 55 Ind. App. 107.—IND. 





eR ee 


Sufficiency of agreement - 


PART II. SECT. 2, SUB-SECT. 5.—A. 


£0. head lee for good \speaige ee 
of laches.}— ae £: 
McMILLAN (P. E PY ar [1927 4 pe LL. al; 
305; 8a BR é 


PART II. SECT. 2, SUB-SECT. 5.—B, 


sd. Transfer in blank—d& certificate 
of title.J—-Re HANS C. CHRISTENSEN, 
LYv., THOM v. EVERETT, [1928] 4 D. L. R. 
668; {1928] 3 W. W. QR. 314.—CAN. 


PART II. SECT. 2, SUB-SECT. 5.—-I° 


0. Property as tt stands al date of 
sale or foreclosure.|—For the purpose 
of creating fu equitable mtge. of a 
share in an indigo concern it is quite 
sufficient to deposi the title deeds 
under which that share was acquired. 
Where such a share is mo ged the 
parties must be taken to intend that 
when foreclosure or sale takes place, 
at some subsequent date, the share 
shall pass to the purchaser as it stands 
at the date of the foreclosure or sale, 
& not meroly as it existed at the date 
of the various title deeds when it was 
acquired.—TOOMEY v. BKHUPENDRA 
ee (1928), I. L. R. 7 Pat. 520. 


PART II. SECT. 2, SUB-SECT. 6. 
sf. Agreement giving rights over build- 


ing to creditor.)--CLUTTERBUCK 1. 
IMPERIAL LUMBER Oo., [1928] 3 
WwW. Ww. R. 1283.—CAN. 


pai II. SECT. 2, SUB-SECT. 7.—-A. 


Charge on debt—Order to debtor to 

ska P hird party out of apecne fund. jJ— 
An agreement between a debtor & a 
creditor that the debt owing shall be 
paid out of a specific fund coming to 
the debtor will create a valid equitable 
charge upon such fund.—PRABODH- 
CHANDRA MiITRA v. Roan OILS (INDIA), 
Lrp. (1930), I. L. R. 57 Calc. 1101.— IND. 


vs Il. SECT. 8, SUB-SECT. 1.-—A. 


{. -}—-An instrument of 
transfer lodged for registration under 
Y'ransfer of Land Act, 1915, expressed 
the consideration for the er to 
be *‘ tho sum af £200, this day lent to 
me by M., which sum is to be reps: 
within two ears from the date hersot: 
together with interest at the rate of 
£6 per cont. yer annum in the mean- 
time.” The transaction ooweee the 

es to the transfer was the 

owledge of the registrar of titles 
mise, eee ti The registrar re- 
fused to register the transfer :—Held : 
the registrar was justified in refusing 
to register the transfer er tiat tapee . Ree 
I8TRAR OF TITLES, [1928] ¥. L Re a8 : 
[1928] Argus L. R. 224.—AUS. 
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n ii. ---In order to be regis” 
trable under Land Titles Act a docu- 
ment given to secure a debt or loan 
must be in the form prescribed for a 
mtge.— DEVENIBH v. CONNACHER, 
[1030] 1 W. W. R.958; 2D. L. R. 973: 
a (peal, ay ty Ww. W. TR. 254 5 - 3 

ta. L, R. 53).---CAN. 
i. Certificate of registry—Requisites 
of.j—Re Brapsnaw & Suicoe sCouNt 
HEGIGTRAR (1867), 26 UY C. R. 464.— 


: —— How ascertained. |—Ie 





bb i. 
LAND TITLES Act (1921), 65 D. L. R. 
770.—CAN. 

hh i. —-— Proceedings for foreclosure 
—Who has jurisdiction.)—A mtge. of 
land, under a new system, operates as 
a security only, & not as a transfer 
of the land or of any estate or intorest 
therein, Real Property Act, s. 100; 
& proceedings for foreclosure can be 
taken only before the district registrar, 
ag provided for in: sects. 113, 114 
of the Act; & the ct. of K. B. has no 
jurisdiction to make a fina) or other 
order of foreclosure in respect of such 
a mtge., in the absence at all cvents of 
a special agreement between the parties 
raising cquities as to title or for a 
conveyance of an estate in the land.— 
Ite ALAIRE & FRECHETTE (1913), 25 
W. iL. R. 648.— CAN. 

sl. Necessity for affidavit in Form E— 
Land Titles Act, 1917, ¢. 100.}+—Re 
LAND ‘TITLES ACT (Sask. ), .{1919) 1 
W. W. R. 713.—CAN. 

sm. ——— J—Re LAND TITLES 
Act, CANADA'S LIFE ASSURANCE Co.’s 
ban (Sask.), [1919] 2 W. W. R. 47.— 


sn. Registration fees—By whom pay- 
able.}—A purchaser who, to secure a 
balance of purchase-money, has given 
a mtge. to the ct., must poy oe fees 
for registration of mtge.— 
Sha ae v. SWEETNAM (1873), 6 
P. R. 83.—CAN. 


PART II. pepe Ff cana te 
g). 

oi, —-- Action to redeem & sct aside 
sale under power in mortgage—No 
allegation of fraud—Subsequent action 
to redeem c& set aside on ground of fraud.} 
—RUDGE tv. HADDINGTON ISLAND 
QUARRY wg Lrp. (1929), 41 B. C. R. 
502.—CAN 


PART 1 SECT. 6, SUB-SECT. 8. 
293 i. alfitty —Omiesion o 


sum in abt ry clause. Held 7 the 
omission d net render the bond 
uncertain & ree crear ed Werar 
LIFE ASSURANCE CO. v. CAMPBELL 
Man). [1928] 1 D. Lee Ey 263; 37 Man. 

R. 164; [1927] 3 W. W. R. 645.— 





Vol. XXXV.—Mortgage. Cases 369a—505a. 


Part I1l—Parties to Mortgages. 


368a. Cost of purchasing adjoining land—Main- 


tenance of value of trust property.)—Re 


Hata (1912), cited in Underhill’s Law of 
& Trustees, 8th ed., p. 231. id 


rusts 


371. Add. Annotation :—Generailly, Refd. Pirie v. 


383a. 


885a. ——— Fourteen years.)-—Trustees 


Richardson, [1927] 1 K. B. 448. 

-]——As a general rule long 
terms of years do not answer the description 
of “ real securities,” within the meaning of a 
power for trustees to lend on mortgage of 











‘‘real securities.”—-Re Boyp’s SErr.Eep 


EstaTEs (1880), 14 Ch. D. 626; 49 J. J. Ch. 
808; 43 L. T. 348. 

) being 
empowered under a settlement to invest. 
trust moneys upon mtge. of freehold, copy- 
hold, or leasehold estate, invested upon mtge. 
of leaseholds, with only fourteen years to 


a ee: 


389b. House 


Treland.” The ct. declined pth nee 
trustee to invest, under the powers contained 


in the 22 & 28 Vict. c. 35, s. 82, on a mtge. 
of Scottish estate.—-Re Mites’ Wit (1859), 
27 Beav. 579; 29 L. J. Ch. 47; 11. T. 122; 
23 J. P. 805; 6 Jur. N.S. 1236; 8 W. R. 
54; 54 KB. R. 229. 

property—Value dependent on 
covenants.|—An investment by trustees of 
£2,183, trust) funds, which thoy were em- 
powered to lend on real security, in a mtge. 
of house property in a town, occupied for 
commercial purposes & valued at £2,800, 
a value also in some measure dependent on 
the performance of covenants, held not. to be 
justified.---PHILLIPSON ». Garry, GATTY »v. 
PHITETIPSON (1848), 7 Hare, 616; 12 1. T. 
O. 8. 445; 13 Jur. 81S; 68 HK. R. 213. 


run, the ct. directed the mtge. to be called 
in, without prejudicing any question as to the 
liability of the trustees in the event of a loss. 
—PINCE v. BEATTIE (1863), 2 New Rep. 546; 
32 L. J. Ch. 734; 9L. T. $15; 27). P. 804; 
9 Jur. N.S. 1119: 11 W. R. 979. 

385b. ——.]—BoURNE v. Mote (1843), 1 LL. T. 
O. 8S. 12; subsequent proceedings (1845), 8 
Beav. 177; 50 K. R. 70. 

389a. Real security in Scotland—Power forbidding | 
investment on real security in Ireland.]— 
Trustees of the will of a testator, who dicd 
in 1845, had power to invest on ‘“ real 
securities in England or Wales, but not. in 


Annotations :— Apld. Norris +. Wright (1851), 14 Beav. 291, 
Refd. /fe Massingberd’s Sottlenenut, Clark v. ‘Trelawny 
(1890), 63 TL. 'T. 296. 

415a. Investment improvident owing to nature of 

property.|-—/’e Saumon. Priest v. UpepLeERY 
(1889), 42 Ch. DD. 3850; 62 1. T. 270; 38 
W. It. 150; 5 Tl qh. It. HS, C. A. 

Annotations : -Consd. lxploriung Land & Mineralk Co. 
Kolekmann (0905), 04 LOI. 234. Refd. Blyth vo. Mladgate, 
Morgan «. Blyth, Sminith «. Blyth, [USUE, E Ch. 3873) Me 
Turner, Barker oe. Uvimoy, [iae7) 0 Ch. 6365  Hoad v. 
Gould, [A898] 2 Ch. 2503 Re Leake, Ae a. Howe, 'Trusteos, 
11903) 1 WK. BB. 439. 

488, Add. Annotation: -As to (1) Refd. Re 

Vickery, Vickory v. Stephens, [131] 1 Ch. 
672. 











Part IV.—Form and Contents of Mortgage. 


vy. Davies (1878), 8 Ch. D. 205. Refd. Reeve av. Hicks 
(1825), 2 Sim. & St. 403; Hipkin v, Wilson (1850), 15 
L. tT. O. S. 549s) Plowden v. Hyde (1852), 2 De GQ. M. & G. 
684; Kddloston ». Collins (P4035), o Do G. M. & G. 13 
Walker v, Armstrong (1856), 21 Beav. 284; Heather v, 
O’Noill (1858), 27 L. J. Ch. 5125 Plomley v, Fleton (1888), 


14 Agp. Cas, 61. 


505a. ——-- -----.|---A mtge. of property does not 
alter the existing limitations affecting it, 
except for the purpose of the .mtge., unless 
an express intention be shown to resettle it.— 


Add. Annotation :—Distd. Sowerby v. Lind- 
say (1928), 44 T. L. R. 501. 

Add. Annotation :—As to (1) Consd. Sowerby 
v. Lindsay (1928), 44 T. L. R. 501. 

In the catchwords for ‘‘ charged ”’ 
“* changed.’’ 

501a, ——— ———.]—-JacKsON v. INNES (1819), 1 
Bli. 104; 4 KH. R. 38, H. L. 


Annotations :—Apld. Clark v. Burgh (1845), 2 
ned. Whitbread v. Smith (1854), 3 De G 


488. 
490. 


501. read 


Coll. 221. 


Co .M. & G. 727. 
A Ha. Hethee mt O'Neil oor) a gt y Se an Conde. HASTINGS Oe pe fag “ oe 
ns i f a . P ‘ ‘ QSU~ | ® z . &. ee ‘ : : 4 
ings m Adley, BCLs. 30 Beav. 260. Expld. Dison v. ae ae Se ° ad 

Distd. Jones I. OR. 885. 


Bank of Whitehaven (1877), 6 Ch. D. 218. Sa ean a ea oct tet eR cn ee eS 








PART III. SECT. 1, SUB-SECT. 1. 


oi. --— -]—Under Act Respect- 
ing Homesteads, s. 2, the registrar 
cannot register a mtge. of homestead 
land if the same is not signed by mtgor.’s 
wife, although in a paper attached to 
the mtge. she purports to have relin- 
quished her homestead rights in favour 
of mtgee.—He LAND TITLES ACT, [1919] 
1 Ww. W. R. 711.—CAN. 


o il. —— & acknowledgment. 
~—A mtge. by a husband of his home- 
stead was in fact consented to by his 
wife of her own free will & knowing 
what it was. To it was attached her 

tten consont & a certificate by a 
comr. of her acknowledgment of 
execution of it of her own free will, otc. 

on ite face in compliance with 
the Dower Act, 1917, it was registered. 
The facte, however, were that the wifs 
had not made before the cuomr. the 
acknowledgment to which he certified. 
The husband bed pated in this 
breach of the sta te te eet OP 
parently, to save his wife, who waa in 








ill-health, the inconvenience of going 
from the farm to the conir.’s office :-- 
Hed: siuce the wifu’s Consent Was 
not evidenced in the manner preseribed 
by the statute, the mtge. was, In this 
sonse, not made with her consont, & 
was null & void as agauiast her dower 
right; there were no grounds for 
holding her estopped. But since the 
husband by his conduct bad induced 
tho mtgee. to belleve that his wife's 
consent had been properly x regularly 
given & the mtgee. had on the strength 
of this belief parted with the property 
for the payment of which tho intge. 
was security, the husband was cstopped 
from setting up her tack of effective 
consent as a defence to an action on 
the mtge. Moreover, he was, In any 
event, personally Hable on the cove- 
nant.—Parstow v. Moors, [1930] 2 
WwW. Ww. R. 345; 4 Dd. J. R. Tan. -OAN., 


sp. Mortgage by alleged abavlute 
owner—Third party in posecssion.|-— 
CAN. 
15 


| 


| 


PART III. SECT. 8, S8U8-SECT. 1. 

341 Hh. --—— -—— Whit estate passes, |} 
--BANQUK PROVINOIALK .2U OANADA 
v. Capitan Trust CoRen., (1828) 4 
D.L. R. 390; 62 0. L. R. 468. --CAN, 


PART III. SECT. 8, SUB-SECT. 2.— 
A. (a) i. 


$43 1, Whether mortgagee concerned 
witk application of money.}-—-PLACE ¥. 
SPAWN (1859), 7 Gr. 406.—-CAN. 

ar. Jower given by tleatutor to mort- 
gaye ** my estate ''—-Property subject to 
life tnterest of wrife.j--PURDOM  ¥. 
NORTHERN LIFE Ass’CE Co. oF CANADA, 
[1028] 4 D. L. K. 679; 63 0. L. R. 
12; affd., (1930) S. CO. RR. 110; ft 
D. L. R. 1003,—CAN. 


PART IV. SECT. 1, SUB-SECT. 1. 

483 iv. - —~.J)—There ic an implied 
covenant on the part of a mtgor. 
repay the mntge. money, even though 
the bond contains no express wie rt) 
to repay it.—CHaaru! LaLsAnH RaLwan 
». BINDESAWART PRANAD SAHU (1928), 
J. Ts. Rn. 8 Pat. 16.—IND. 


Cases 538—772a. 


538. 


588a. 


587. 


590. 


Add. Annotation :—Refd. Spyer v. Phillipson, 
[1931] 2 Ch. 183. 











-]—On a mtge. of a public 
house the goodwill is not included unless 
expressly mentioned._-Re BENNETT, CLARKE 
v. WHITE, [1899] 1 Ch. 316; 68 L. J. Ch. 104 ; 
47 W. R. 406. 


Add. Annotations :—Refd. Houghton 0». 
Nothard, Lowe & Wills, [1927] 1 K. B. 
246; Liggett (Liverpool) v. Barclays Bank 
(1927), 137 L. T. 448. 

Add. Annotation :—As to (2) Consd. Halifax 
Se Society v. Keighley, [1931] 2 K. B. 


590a. ———.]-- HALIFAX BUILDING SOCIETY v- 


KrianLey, No. 1357a, post. 


623a. ——— -—— Covenant for payment of yearly 


Annotations :—N.F. 


& 


633. 


premium & other costs & charges of insur- 
ance.|—Held: a mtge. for £1,500, with 
covenants for payment of the yearly premium 
& other costs & charges of an insurance of 
£1,000 upon a particular life for seven years, 
required a £25 stamp.—-HaLsE v. PETERS 
(1831),2 B. & Ad. 807; 1L. J. K. B. 2; 
Ke. Wl. 1342. 


Doe d. Merceron v. Bragg (1838), 8 Ad. 


Kl. 620. Consd. Richards ». Macclesfield, Cocks »v. 


109 


italia Cha ta 10 L. J. Ch. 329. 
Boston (1851), 21 L. J. Ex. 49. 


ENGLISH AND Empire Digest SuPPLEMENT. 


Distd. Wroughton v. 
Dow. & L. 473. Dbtd. Lawrance v. 


le (1843), 1 
‘Bela. Loyd v. Heathcote 


(1833), 3 Tyr. 309. 


625a. 





Second mortgage—Covenant to pay 
sum secured by first mortgage—First mortgage 
duly stamped.|—A second mtge. of freehold 
pruperty subject to an existing first mtge. 
contained a covenant by the borrower to 
‘pay by instalments (a) a sum equivalent to 
the amount of the loan, the subject of the 
first mtge., (b) a sum equivalent to the 
amount of the loan, the subject of the second 
mtge., & (c) a sum equivalent to the interest 
on the amounts remaining unpaid under both 
mtges. There was a proviso for redemption 
on payment of the amount of the second 
mtge. & interest thereon. The first mtge. 
had been duly stamped with the appropriate 
duty on the amount thereby secured :—Held : 
the second mtge. was liable to stamp duty 
in the aggregate of the two sums secured by 
the two mtges., the covenant contained in 
the second mtge. to pay the amount secured 
by the first mtge. being an additional cove- 
nant made with a different covenantee.— 
MUTUAL PROPERTY INSURANCE Co., LTD. v. 
ia REVENUE Comrs. (1926), 136 L. T. 
354. 


Part VI—Rigiats and Liabilities of the Mortgagor. 


Add. Annotation :—Refd. Purnell v. Roche, 
11927] 2 Ch. 142. 


732a. Service of notice to quit—Whether Small 


Tenements Recovery Act, 1838 (ec. 74), 
applicable.|—-A mtge. deed contained a clause 


been ‘‘ duly determined by a legal notice to 
quit or otherwise ” within sect. 1 of above 
Act, &, therefore, justices had power to issue 
a warrant to give possession of the property 
to the mtgees.— DUDLEY & DistRicr BENEFIT 








by which the mtgor. attorned tenant from BUILDING SoOcIETY ve GORDON, [1929] 2 

year to year to the mtgees. at a nominal K. B. 105; 98 L. J. K. B. 486; 141 L. T. 

rent. It was also provided that, if the 683; 93 J. P. 186; 45 T. L. KR. 4245 27 

infor. made default in payments under the L. G. R. 448, D. C 

deed, the mtgees, might give to the mtgor. | 737, Add. Annotation :—Apld. Dudley & District 

seven days’ notice in writing to determine the Benefit Building Society v. Gordon, [1929] 

tenancy created by the deed. The mtgor. 2 K. B. 105. 

defaulted & the mftizees. served on him a oe 

notice to quit. ‘I'he mtgor. refused to give up | ‘3%: anger oe Ite Wait, [1927] 1 

possession :—-Held : the term or interest of : 

the a in the amlapeas DEeLerey had | 772a. —— evan Sena v. ce No. 774, eer 
PART IV. SECT. 5, SUB-SECT. 3.-- purposes. The debentures wore ex- ; 2 D. L. Kes (1927) 1 W. W. Kh. 

A. (a). pressed to become payable on Jan. 11, 780; 38 ts C. R. 287; varying, oe 
5i7 Iv. - ---) +) --.J— DOMINION 1938. The mtgor. claimed that stamp | 4 D. L. R. 814; (1926) 3 W. 

Truar Co. vu. Mutua, Lien ASSURANCE duty was peyan’e not. on a limited sum, 500; 38 B.C. R. 36.—CAN. 


Co., BRrrise CANADIAN SECURITUES 0. 
Morvan Lire AN8U! RANCE Co., [1917] 
3.W.W. RR. OdL.- CAN. 


PART IV. SECT. 7, SUB-SECT. 1. 


620 ii. ~ ---~ —~-- Security for futur? 
advances-~-Construction of Stamp <Acl, 
1891 (c. 39), ss. 14 (1), BS (1) (2).J— 
O'SULLIVAN ¢. LOUGIINAN, [1927] I. FR. 


one 


620 iif. ------ --—.}—A trust deed 
fo secure debentures recited that the 
CG. Co. had determined to issue a series 
of debentures for_a sum not exceeding 
£100,000, & the first of the conditions 
indorsed on each debenture stated: 
* "This debenture is one of a series of 
debentures all in the like form for 
securing principal sums not excooding 

at any one thne in the aggregato 
£100,000." The trust deed also con- 
tained a capitalisation clause, the 
effect. of which was that if any intorest 
khould be in arrear for a period of six 
months, it should be added to the 
prinoipal sum due under the debenture, 
treated as principal money for all 


but as on an amount “ uncertain or 
without limit ot :—Held: the amount 
which the trust deed was intended to 
secure was & stm readily ascertainable 
hy arithmetical] catotlation. &, there- 
fore, was not “ without any limit ”’ 


within Sched. 1 of Stamp Duties Act, 
1882, & that duty should be paid in 
rospect of £100,000. — CascanE 


BREWERY Co., Lrp. v. A COLLECTOR 
oe aa Duties (1929), 23 Tas. L. R. 


PART VI. SECT. 3, SUB-SECT. 5. 


sa. No right to growing cropes.)-— 
JACKSON t. PENKOLD, [1931] 1 D. ce R. 
S08.---CAN, 


PART VI. SECT. 8, SUB-SECT. 7. 

665 iv. ——.)—A mtgor. 
in possession is entitled to cut timber 
on the land & to give third persons 
a licence to do so, unless it is shown 
that the security is thereby impaired. 
The onus is on the party seeking to 
establish impairment to wlead & offer 
proof of it.—Rrin v. GALERATIT, [1927] 


16 








PART VI. SECT. 4, SUB-SECT. 2.—D. 


g i. Position of mortgagor.)— 
where n mtgee. leases the Jand to the 
mtgor., the latter does not take the 
lease in his character as mtgor., but 
in his individual capacity only, & as 
such he stands in the same position 
as a stranger to the mtwe.—MasseEey- 
Harris Co. v. MANLEY, [1927] 1 
D. L. R. 464; (1927) 1 W. W. FR. 35; 
21 Sask. L. It. 256.—CAN. 


PART VI. SECT. 4, SUB-SECT. 3.—A. 


h. FRevad.. fet 1 W.W. R. 1233; 
18 Sask. L. 2. 


sk. Effect of ee ad Tenant Act» 
R.S. O., 1914 (c. 155), 8. 3.) —-KENNEDY 
v. AGRICULTURAL DEVELOPMENT 
Boarp, (1926} 4 D. L. BR. 717; 59 
O. L. R. 374. AN : 


sl. Effect of Land Titles Act, 8. 117.J— 
MATTHEWSON BROTHERS & MATHER tv. 
Goon, (1927] 3 D.L. R. 422; (1927) 1 W. 
WwW. R. 728 , 21 Sask. L. R. £03.—CAN. 





845. Add. Annotation :~-Refd. The W. H. Randall, | 
| Jenkins, [1927] 2 Ch. 


{1928] P. 41. 


Vol. XXXV.—Mortgage. Cases 845—1082. 


848. Add. Annotation :---Refd. Torbay Hotel t. 


995 


alae? Deo 


Part VIl—Equity of Redemption. 


971a. Clause giving mortgagee interest in property | 
on redemption.}—Provisions in a mtge. deed 
conferring on the mtgee. upon redemption 
an interest in the mortgaged premises are a | 


& being so are void not only against the 
mtgor., but also against the purchaser of his | 
interest, since they are inconsistent with the | 
very nature & essence of a mtge.—MEHRBAN 
KHAN v. MAKHNA (1930), 57 L. R. Ind. App. | 


clog or fetter on the equity of redemption, | 


168, P. C. 


984. 
(1928), 97 L. J. Ch. 399. 


1024. Add. Annotation :-~-Refd. 


Richards, [1927] 1 K. B. 374. 


1025. Add. Annotati., :—Refd. 


Richards, {1927] ! K. B. 374. 


1049. For the 











nn 


PART VI. RECT. o OUR REECE: 6.—-- 
« (a). 

784 vii. —-—— -}—Where a lease 
made by a mtgor. is subsequent to the 
mtge., the mtgee. has not the right at 
common law to require the tenant to 
pay the rent to him & to sue for its 
recovery unless the relationship of the 
landlord & tenant has been created 
between them hy mutual agreement: 





& the mere fact of the tenant remaining 


in possession after notice from the 
mtgee. to pay the rent to him is not 
evidence of such an agreement. The 
royce in Real Property Act, 
% S. M., 1913, s. 114, that a mitgee. 
upon default by the mtgor. “ may 
euter into possesson of the mortgaged 
or cncumbered land by receiving the 
rents & profits thereof,” does not give 
the mtgee. a right of action for rent 
against a tenant holding under a lease 


made by the mtgor. after the mtge.—- 


AIKENHEAD vw. SPIVAK, [1931] 2 
W.W. RR. 721; 4 7). L. RR. 721.-—CAN. 


PART VI. SECT. 7. 


c i, Mortgage overduc-— 








Add. Annotation :—Consd. Weld 


existing catchwords read ‘‘ —— | 
> 


Le ee ees ae oe 


| 
| 
| 


| 
| 


Itight of possession in mortgagec.J— | 


Kjectment cannot bo sustained by a 
intgor. against # stranger where the 
intge. is overdue & unsatisfied, & the 
fec & right of possession being in the 


mtgee.— DoE d. MCBERNIE v. LUNDY |! 


(1844), 1 U. C. R. 186.—-CAN, 

sl. Payment into court of amount due 
on mortgage—Application for order 
under Mortgages Act, Rt. S. O., 1914 
(c. 112)—Mode of application. |—fKe 
APPLETON & Koss, [1927) 4 D. L. f. 
1125; 610. L. R. 338.—CAN. 


PART VII. SECT. 3, SUB-SECT. 8. 
_ 8m. Under decree for saic—What ts 
tncident to land— Manure in heaps on 
land.}~—~Manuroe in heaps ou land, not 
the produce thereof, does not pass tu 
the purchaser of the equity of redemp- 
tion under a decrec of sale, as an in- 


Ideal Films Be 


Ideal 





Vv. 


Petre 
Held: 


Films v. : 
; 1092. Add. 


a rn nn ee ae 





cident to the land; & if he uses it, it 


is a conversion, for which the mtyor. 
Without oa 


may recover fu trover 
demand.—TIifOMson v. WALSH (1852), 
2 All, 369.—- CAN. 


PART Vi}. S&0T. 


968 iv. --- - 


4, SUB-SECT. 2. —A. 
cia” ets Seen Se --- | 
TOOHFY © wUNINER (1927), wx 


S. R. N. Ss. Ww’. yA Le 4% N. Ss. W. W, N. 


1] -—AUS. 


PART VII. SECT. 4, SUB-SECT. 2. 
B. (c}. 

gn. cfgrcement for future advances, |-> - 
Where a intge. is for a definite amount 
& also covers future advance but. the 
amount outstanding & seeured by the 
mntge. May be ascertained at any time, 
& on payment thereof Chere is nothing 
to prevent the intgor. from. getting 
back the mortgaged property & enjoy- 
ing it just as he did before making the 
intge., it cannot be said that the 
intge. constitutes a clog on the equity 
of redemption.— STEPHEN & STEPUMEN 
bh. TRANS-CANADA FINARCE Corpn., 
Lrp., [1931] 2 W. W. Tt. 44%. -CAN. 


PART VII. SECT. 4, SUB-SECT. 2. --F. 


a Permunent — lease.| - 
Permanent leases exeeuted by the 
mtgor. in favour of toc mites. subec- 
quent toe the mtge. constitute a clog 
on the equity of redemption & are nal 
& vould. —PARKHARAM 4+ EXHWANTSHET 
a. LAXMIBAT (1928), 1. 0. KR. 53 Bom. 
360.---IND. ; 

sp. Cuvenant creating right of pre- 
emption in favour of ainartyager -- 


Limited to life of parties.) -A covenant | 
in a mtge. deed creating w right of | 


: PART VII. SECT. 8, SUB-SECT. 4, --B. 


pre-cmption in favour of the mtgec., 
the operation of which fs mot meant 
to extend heyond the lifetiine of the 
parties, is neither a clog on the equity 
of redemption nor obnoxious to the 
rule against perpetuliies.—-MaTukaA 
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1085. Add. Annotation :—Refd. Smith v. 
(1928), 139 L. T. 250. 
1091a. ——--- Claim for repayment of excess received 
by mortgagee over amount due under mort- 
gage.|~-Where shares in a co. were mortgaged 
to secure a loun with interest, & the value of 
the shares increased enormously so that the 
mtgee. received dividends sufficient to pay 
off the loan & interest, & a summons was 
subsequently taken out claiming redemption, 
& also repayment. of the exeess of the amount 
of dividends received by the mtgee. over 
& above the amount due under the mtge. :— 
an order for pavinent. of the excess 
claimed against the mitvee. could, by RS. C., 
Ord. 55, r. 5a, be obtained upon orginating 
summons.—Wrnp @. Perr. (1020) 1 Ch. 34: 
97 L. J. Oh. 8095 130 1.1. Ons 447 1. RR. 
739; 72 Sol. Jo. 509, 1. A. 
Annotation :~ Refd. 
wood Urban 
M51. T. 208. 


“ oupon 


Wood 


Ruishp-North- 
District Council ov. Lee (1931), 


tet me 


SURENDRANATID SAMRU 


% Pat. 213.- IND. 


SUBBA Tiag ov. 
(W228), 1h. 8 


PART VIL. SECT. 5. 

1013 i. Amedal anpeariig in reeeipl 
clause ~ How far eonedusire|- A nil 
Qeged that oo mige svas oxsecuted by 
W. te deft. in conrideseotion of S440; 
that deft. advianecd only 8100 thereon, 
ROW. beding entitled Co receive the 
balenee naasigered seh right ACocatt 
veyed hin equity of redemption to 
Mth. 5; that deft. retased to puy the 
wlanee & claimed to hold the metyye. 
as security for $450. The prayer wap 
for apecie perfortuanee or, in the 
alternative, © decluration Of the above 
facts, & for general relief d/eld - 
the facts allewed in the bill, 
namely, Chat the ite. was being bel 
for more Flian dad been advanced 
thereon, &, Sberefore, te that extent 
had formcd ao clond on the tithe, pier. 
would be ontitfed to a declaration to 
fhat c@tfeet, & appropriate  velief.-- 
CALVERT 1 BURNTTAM (L881), 6 AL WG 
O20.--CAN., 

ai, - cere ees OT PRED ERIKSEN 
oe, WrsTern Can. INV. Co. (Sisk.), 
(927) 1 D. i. 2. 804.- CAN, 

PART VII, SECT. 6, SUB-SECT. 1. 
sq. Statute for Sate af hauitices of 


Jtedemplion-- When applicatl.j- Vura- 
GIBBON v, DUGGAN (1265), 1) Gr. 188, 


PART VII. SECT. 6, SUB-SECT. 2. 
o i. Assignee not barred by 
bioenty years’ possession of assignor 
claimiog under morlygagor.| - COLLINK 
vw. belt (1866), 6 N.S. OR, 02 Old.) 252. 
AN. 


eee 


ee a 


By motion for Judgment: + Pra- 
Limllation of costs 
GENIK, 


sr. 
ceedings by action- 
recoverable. )-~ MALKOWICH 0, 

(i928) 3 W. OW. £t. 65. CAN. 


AQ* 


Cases 1177—1361. 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


Part VIII.—-Assignment and Devolution of Mortgage. 


1177. Add. Annotation :—Refd. Bonham v. May- 
cock (1928), 1388 L. T. 736. 


1279a. Sale on bankruptcy of mortgagor of mort- 
gage of settled premises—Effect of—Right of 
purchaser to hold mortgage as first charge on 
estate. SIMPSON », O’SULLIVAN (1840), 7 
Ol. & . 550; West, 3382; 7 EB. R. 1179. 

1824a, ———- ——_ j—The legal estate in ie pd 
vested in a testator by way of mtge. does 
not pass under the description of ‘‘ securities 
for money,’’ or ‘ money invested on any 
security.”—Re GorFerrr’s Trost, £2 
PRICE (1850), 190 L. J. Ch. 173; 14 Jur. 53. 


1326a. 


Doe d. 
Mortgage (1851), 15 aut. 10 





——.]—Testator, who was a mtgee., 
devising all the rest & residue of his freehold, 
leasehold, & copyhold estates in possession 
or reversion, together with all his goods, 
chattels, etc. mtges. & debts to a legatee, 
subject to the payment of his debts, etc., & 
also appointing the legatee exor. of his will : — 
Held: not to have thereby devised the legal 
estate in the mortgaged premises to such 
legatee.—SILVESTER v. JARMAN (1822), 10 
Price, 78; 147 E. R. 248, Ex. Ch. 


Annotations —Retd. celier v. Moss Beets 9 B. & C. 267; 


Guest v. Bennett ( ee xch. 892; Re Ficld’s 


Part IX.-—Rights and Liabilities of the Mortgagee. 


1352. To the existing paragraph, after the last 
words “‘ toll gates,” add as follows :— 
; (3) he was entitled to have a receiver 
appointed. 
1857. Add. Annotation :—Folld. Halifax Building 
Society v. Keighley, [1931] 2 K. B. 248. 


| 
| 
1857a. Effect of Law of Property Act, 1925 (c. 20), 
s. 108—-On Conveyancing At, 1881 (ce. 41), 
S. 23.]—A imtge. deed made in 1919 provided 
that the mtgees. might insure the premises 
against fire, & that the mtgors. should pay 
the premiums to them. Before 1925 the 
. mntgees. effected insurances of the premises 
under the deed. Before that year the 
mtgors. also effected with other insurers an 
insurance of the premises apart from statute 
or the deed in their own names. In 1930, 
while the deed & insurances were all in force, 
the premises were damaged by fire. The 
respective insurers paid to the mtgors. & 
mtgees. the proportions of the loss for which 
they were responsible. The mtgees. brought 
an action against the mtgors. for payment 
over of the money paid to the latter by their 
insurers :—Held: pltfs. were not entitled to 
succeed in the action, cither (1) under Con- 
veyancing Act, 1881 (c. 41), s. 23 (4), inas- 
much as that sub-sect. had been repealed by EGP, | sae etc avant, that 
Law of Property Act, 1925 (c. 20), s. 207), 


ee me een cttw 





subject to a proviso that the repeal should 
not affect any right acquired before the 
latter Act, & no right to the money which 
pltfs. claimed had accrued to them before 
that Act; or (2) under Law of Property 
Act, 1925 ‘(c. 20), 8. 108 (4), inasmuch as the 
insurance effected by defts. was not an 
insurance effected under that Act or any 
enactment replaced thereby, or an insurance 
for the maintenance of which defts. were 
liable under the mortgage deed; or (3) on 
the footing that defts. were trustees of the 
money for pltfs. or otherwise liable to them 
therefor. 

Conveyancing Act, 1881 (c. 41), s. 23 (4), 
in so far as it may remain unrepealed by 
Law of Property Act, 1925 (c. 20), is not 
subject to the limitation which restricts 
sub-sect. (3) of that sect. to money received 
on an insurance effected under the mtge. 
deed or under the Act; but is subject to the 
limitation that it applies only to money 
received on an insurance in which the mtgor. 
& the mtgee. are one or other or both 
interested. HALIFAX BUILDING SOCIETY v. 
KEIGHLEY, [1931] 2 K. B. 248; 100 L. J. 
K. B. 390; 145 L. T. 142. 


1861. Add. Annotation :—Folld. Re Smith’s Mort- 


gage, Harrison v. Edwards, [1931] 2 Ch. 168. 


PART VIII. SECT. 1, SUB-SECT. 1 


bi. -—-—— Mortgage paid off by mort- 
gaugor.J—Sect. 99 of Land Titles Act, 
which provides that a intgee. on 
recoiving payment of a mtge. which 
the mtgor. is entitled to pay off is 
bound to transfer the mtge. to a third 
party if the mntgor. so directa, docs not 
ave the cffect of continuing the life 


of a mtge. so transferred if it has been 
aid off in full by the mtgor. himself. 
nh auch a case there is nothing to 


assign or transfer.—-DEVENISsn & DE- 
VENISH v. CONNACHER hag } 1929}. 
GAN, L. R. 1004; 3 W. 355.--- 


Ereciutor-—Necesaity for proof of 
probate.j An assignment of a mtge. 
y an oxor. is not admissible in evi- 
donoe without proof of ne Provete: — 
DoE vt. HANSON (1857), 8 B. QR. 
(3 All.) 427.—CAN. 


PART VIII. SECT. 1, SUB-SECT. 2. 


b 4, ———.)—Sinco by virtue of the 
covenant implied by sect. 54 of Land 


Titles Act, R. 8S. A., 1922 (ec. 133), there 
is a direct personal Hability of the 
transferee of mortgaged land to the 
mtgec., the original mtgor. becomes a 
surety for the transferee to the mtgcc. 
&, therefore, is entitled to pay off the 
mt ge. money as soon as there is default, 
without. waiting till ho is sued or 
pressed for payment, & on aot it 
off in entitled, under sect. of the 
Act & under sect. 5 of Morcantile Law 
Amendmont Act a -) (30 8 & oO Vict. 


. ioe an aL "pany to to ener 
em o a nee a val 
wity.—DEV Gonwactt 


977; 24 Alta. L. I 849 eoegh (1930) 
2 DD. L. R. 973; W. W. R. 958.— 


PART VIII. SECT. 1, SUB-SECT. 38. 


1172 vi. —w—.}—The covenant 
mace is Amp ted by Real Property Act, 
.S. M., 1913, 8. 97, ov the part of the 
land with the 
ch can be re- 





Fraulors of mortgng 
transferor is ono 


18 


butted by evidence of circumstance 
which make it inequitable that it 
should be enforced. The sect., therefore, 
leaves the law for all practical purposes 
the same as it was before the section 
was enacted.—SoKoLov v. K ACHMARE, 
(1929) 2 D. L. R. 305; 1 W. W. R. 
353; 38 Man. L. R. 99.—CAN. 


PART VIII. SECT. 1, SUB-SECT. 4.—F. 
}, Revad., 19 Gr. 59. 


PART VIII. SECT. 1, SUB-SECT. 15. 
sb. Effect of transfer on reaegetd 
erie Semble : 


mortgagee 

assignment of a mtge. is not by iteolt 
effective to transfer a lease given by 

che aieee. an oon = RoNKIN 
Sask) ” 11927) 35 ww . oR 123.—CAN. 


PART VIII. SECT. 3, SUB-SECT. 1. 


b .}—GaRRETY tv. SAUNDERS 
(1876), 23 Gr. 566.—OAN. 


ecto 


1362a,. 





—.]—Trespass will not lie against the 
occupier of land at the suit of the mtgee., 
who has never been in actual possession or 
been seised of the land, & has not obtained 


Vol. XXXV.—Mortgage. Cases 18823—2088. 


(1850), 5 Exch. 982; 20 L. J. Ex. 71; 16 
L. T. O. S. 285; 165 BE. R. 407. 

1408a. Righ! to possession as against subsequent 
lessee. |—-SPENCHR v. Mason (1931), 75 Sol. 


a ioc Soap ear ener by default Jo. 295. 
or by verdict ; erefore he cannot, in rere . 
pais ch case, waive the tort, & maintain’ an pda per ‘ 11080; 2 Choe Clayton =v. 
iene of a & sede ghee erga v1 4506. Add. Annotation a Cons d.  Clayt 
AMBRON’S COALBROOK STEAM Co Yo. perisar a =: IBY EON es 
an Se Clayton, [1930] 2 Ch. 12. 
Part XIl—Priority of Mortgagees. 
1989. Add. Annotations :—-Refd. Re Murphy’s | 2019a. ——--.]--Mancnestmr & Country BANK, 
Estate, Morton v. Marchanton (1930), 74 Lrp. 1. Monk (1929), 73 Sol. Jo. 465. 
rs Jo, 321; Parker v. Judkin, [1931] 1 Ch. | 2086. Add. Annolation :—Cenerally, Refd. Blay 
475. v. Pollard & Morris, [1980] LK. B. 628. 
2018. Add. Annotation :—Consd. Clayton  v. | 2038. Add. Annotation: Consd. Republica de 


Clayton, [1930] 2 Ch. 12. 


ee ete + eee aeRO ARTS rte 


PART IX. SECT. 1, SUB-SECT. 2.—D. 


a. Varied., [1927] 2 D. 1. R. 857; 
[1927] 1 W. W. R. 780; 38 12. C. . 287, 


PART IX. SECT. 1, SUB-SECT. 2.-—-E. 

sc. Seizure & sale of mrorigaged goods. } 
~—A migee. may maintain an action 
against a person seizing & selling 
the property mtged., tho right of 
possession of the goods at. the time 
of such sale being rightfully in the 
intgor., & the reversionuary estate fn 
pitf. as mtgee.—-MoLKnon v. MERCER 
(1856), 6 c. PR, 197.--CAN. 


PART IX. SECT. 2, SUB-SECT. 1. 

sd. Vhether possession by lessee of 
mortgagor—Under lease made after 
mortgage.|—Re SuanT2 & HALLMAN, 
{1927] 3 D. L. R. 658; 60 0. L. R, 
943; affd. sub nom. MoveRN REALTY 
Co. v. SHANTZ, (1928] 2D. Lo. 1. 705; 
[1923] S. C. RN. 213.—CAN. 


PART IX. SECT. 2, SUB-SECT. 2.—A. 

oi. dyainst lessee—-Under Land 
Acls.J}—MUNGALL v. MANN, Fr 7. 
MANN (1928), 22 Q. J. P. i. 66.--AUS, 


PART IX. SECT. 4, SUB-SECT. 1. 

se. No liability to pay taxrca.|-~A 
iatgee. who has never been in posses- 
sion of the land or in receipt of any 
income therefrom is not, in the absence 
of an agrecment. therefor, under any 
obligation to the mtgor. to pay the 
taxes; & tho fact. that he has paid 
art of them docs not bind bim to pay 
hem all.— Ba1tTRuMm v. NOAKES, [1931] 
2W.W.R. 74; 3D. LR. 91; afff., 
11931] 1 W. W. R. 213.—CAN. 


PART IX. SECT. 7, SUB-SECT. 1.—A. 

si. Validity of lease—Non-compliance 
uith Land Titles Act, It. S. S., 1920 
(c, 67), s. 108).}--MassEy-Harris Co. 
vw. MANLEY, (1927) 1 D. L. HK. 464; 
[1027] 1 W. W. R. 35; 21 Sask. L. XN. 
256.—CAN. 

PART IX. SECT. 14. 
sh. Right to indemnity — Mortgage 


of shares.)—- MASTRRA v, MCLELLAN 
eg (1825-97), N. B. Dig. 3 


nee 








— 
e 


PART X. SECT. 2, SUB-SECT. 2. 

1608 i. One mortgage by sole mort- 
gagor her jointly with parlner.J~ 
J. & T., who were partners, made a 
mtge. to pitf. upon partnership land, 
Parcel B., & J. alone, at a later date, 
made a mtge. to pitf., upon a different 
parcel of land, A. J. became bkpt., & 

eft. was the authorised trustee of bis 
estate. TT. afterwards conveyed_ his 
undivided haif interest in parcel B. to 


A A et 
re: 


ne cn tele a re cy ernendes weiner 


Guatemala v. Nunez, [1927] 1 KK. 1B. 669. 





oa NAR RE nn a SIE 





deft. as authorised trusteo of the estate 
of J. :—Held-: pltf. was not entitled 
to consolidation, & either mtge. might 
be redeemed without redeeming the 
other.—WATKINS v, ADAMSON, [1929] 
1). L. R. 572; 63 0. lL. R. 381la.-— 


CAN, 
PART XII. SECT. 1, SUB-SECT. 3.—A. 
1903 iv. ——~—- ——--.+—Ry a meine- 


randum of agreement, made in 115, 
between C. & his aunt, M., C. agreed to 
give M. “ during her lite the exclusive 
uso of the drawing-room & bedroom 
over same, with fuel & suitable support 
& maintenance,” in a certain dwelling- 
house, “tes of charge, the considera- 
tion for same Delay natural love & 
affection & serviccs reudered "' by M. 
to G3; & C. theroby agreed with M. 
‘to exeente a deed whenever called 
upon to carry out & give effect to the 
foregoing contract.”” Mo deed was 
ever executed pursuaut to the said 
agreement. The agreement was not 
registered in the Registry of Deeds. 
M. went into exclusive occupation of 
the two rooms, & 80 continued, & was 
supplicd with fuel & mualntenance, 
The rest. of the house was in the occupa- 
tion of C., who beld the premises under 
a fee-farm grant. In 1821 CC. de- 
posited the title deeds of the premises 
with a bank by way of equitable mtgeo. 
to secure the payment of present & 
future advances. In 1927, (. being 
indebted to the bank for a large sum, 
the bank issued a summary surumons 
to enforce the imntge. against CC. M. 
claimed to be entitled under the agree- 
maent to an equitable life interest in the 
two rooms, & also to a chante on the 
whole of the premises in ber favour for 
fue] & suitabie guppor & maintenance 
during her Hfe, that the bank's 
equitable intge. was puisne to her life 
interest & charge. She stated in an 
affidavit that on the faith of the ugree- 
ment, & on the security of the rights 
thereby conferred om her, she had 
from time to time made advances to 
C. of sums amounting to £252. The 
manager of the bank stated in an 
affidavit that at the date of the deposit 
the bank had nv knowledge of any 
claim by M. against the premises :— 
Held: M. was entitled to an equitable 
life cetate in the two rooms, which 
interest was not ot eet to the bank’s 
equitable mtge. . was not entitled 
to a cha upon the premises for fuc) 
& support & maintenance.—NATIONAaL 
wae v. KEEGAN, {1931} I. Tt. 344.— 


m i. Charge on land—-Whether il ed 
iven over registered assignment—Deal- 


onl h estate which aasignor 
then had.}—-CANADIAN PoRT HURON 
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Co. t. BuRNeErr (1907), 17 Man. b. RR. 


Dawe é 


PART XII. SECT. 1, SUB-SECT, 4.—--C. 
f (p. 458) i. -—--.]--THOMHON ¥. 
Hartson, [1927] 3 D. L. it. bud; 60 
O. L. Th. 484. -CAN. 
f (p. 458) He 
Rogers (106), 2 N. 
210. 1. J. 90... CAN. 

o (p. 58) bE -- re 
SOHTATZA 0. INTE EPA UDEOH, 
PD. L. TR. 908.-- CAN, 

0 (p. 458) bh. Whed aiounds to 
cavedling interest.) Yvon syrrcemont, 
one C., the ower ofecrtadn dan b agreed 
Lo allow “resp, ave eypuad Ghird shire 
of the “net profits “oo wideh Co sutaht 
make on the resale of tha land. Whe 
Jand was sold at a considerable profit. 
On the cornmple(ion of tho prurchase, a 
mige. was given by the purchasers to 
appt. for £1,800, whleb purported Co 
be a loan by ay plt., but, in fact, part 
of this amount was the bahune of the 
murchase-meney witleh applt. was to 
101d dn trust for C., subject to a charge 
for monoy advanced.  Reop. entered 
a caneat against dealings wlth the 
mtg. Hells applt. had, at most, 
a elatiy against Clounder tis contonet 
to an account, & for payment of any 
moneys found due thereon, &, accord: 
ingly, had no oaveating tutercst.--- 
SHEPHERD p. WOUsTON, [1927] M.A. 
S. HR. 144. -AUS, 

ax. [effect of omission from anemortal 
of addition of witneas.|--Tfeld : wnuder 
9 Viet. c. 34. registry in accordance 
with the Act was imperative; & a deed 
registered upon a memorial in whieh 
the addition of the witnos: to the deed 
was omitted was, therefere, Traudu- 
lent & void as against a subsequent 


V)-- CARROL, tv. 
. Ky. Rop. 150; 


of Gedie 8 
pEVSOP,  Y 


i mtyoe.—-ROBSON 1, WADDBLE £1365), 


24 U. O. R. 574.—CAN. 
sy. Pustponement af morigage:-—Puuier 
of registrar tu register.j—lie WINDOVER 
& GRRaT Weat Lire ASSURANCE Co. 
Sara (i927) 38 DO. L. RR. $29: [1927] 
° W. Ww. Ht, 414.—CAN. 
sz. Right to registration-~Duplicate 
certificate tn harnle of mortgagor.) 
Re Toru & Case JI. THRESHING 
Macuine Co. (1910), 14 WoL. Et. 7014, 
3 Sask. L. KR. 270.---CAN. 


PART XII. SEOT. 18, SUB-SEOCT. 1 


1905 ili, ——- -——-~- -—-—.]—KIRK 


». Harvey (1913), 26 WW. Ll. R. 7475 
5 W.W.R. 980; 15 D. L. BR. 488518 
B. Cc. , 645,—CAN., 


1995 iv. —— ——— —----.]---COLPITTS 


vy. SHERWOOD (Alta.), [1927)3 D. L. 1. 
7.--CAN. . 


Cases 2044—2535. 


2044. Add. Annotation :—Apld. 


County Bank v. Monk (1929), 73 Sol. Jo. 465. 


Manchester 


ee te ee 


ENGLISH AND EMPIRE DicEest SUPPLEMENT. 


& | 2186. Add. Annotation :—Refd. Parker v. Judkin, 
[1931] 1 Ch. 475. 


Part XIIl—Remedies of Mortgagee. 


2258. Add. Annotation :—Consd. Weld v. Petre 


(1928), 97 L. J. Ch. 399. 


2201a. Part of mortgage debt due.]—-There is 
nothing in Law of Property Act, 1925 (ec. 20), 
g. 101, to prevent a mtgee. from exercising 
his power of sale when part only of the 
mtge. debt has become due, & where a mtge. 
debt is payable in instalments the right to 
enforce payment arises as each instalment 
CARDIFF RURAL 
Districr CounciL (1931), 100 L. J. K. B. 
626; 145 L. T. 575; 955. P.173; 47 T.L. R. 


becomes duce.—PAYNE wv. 


6382; 29 L. G. R. 607. 


2291b. Debt payable in instalments.]—Paywne v. 
RuRAL DIstrRicr CounNcIL, 


CARDIFF 
2291a, ante. 


2299a. Personal representative of transferee of 


mortgagee.]—SALOWAY  v. 


121; 


85. 
2812a. 





-] 


No. 





(1855), 7 De G. M. & G. 5943; 25 L. J. Ch. 

1 Jur. N. S. 1104; 
E. R. 232, L. JJ. 

Annotations :—Consd. Ashton ». Wood (1857), 30 L. T. O.S. 

Refd. 7te Rumney & Smith, [1897] 2 Ch. 351. 

Property comprised in a mtge. was 
sold by the mtgee. by public auction, & at 
the sale the mtgee.’s solr. became the pur- 
chaser :—Held: the purchase by the solr. 
was invalid, & must be set aside. —LAWRANCE 
v. GALSWORTHY (1857), 30 L. T. O. S. 112; 
3 Jur. N. S. 1049. 

Annotation :-—Refd. Nutt v. Easton (1899), 80 L. T. 353. 


2504. Add. Annotation: --Refd. 


4W. R. 345 44 


Ideal Films v. 


Richards, [1927] 1 K. B. 374. 


STRAWBRIDGE Ch. 606. 





PART XII. SECT. 13, SUB-SECT. 3.— 


2170 1. Morlyayce parting with deeds 
to mortgagor-——Faitlure lo return-——Lachea 
of mortgayee.|--G., @& customer, de- 


posited the title deods of immovable |; 


property wilh deft. bank to secure an 
overdraft. Subsequently G. obtained 
possession of the title dceds on a mis- 
representation to deft. bank that bo 
wanted them for inspection by an 
intending purchasor, & deposited the 
deeds with pitf. bank to scoure a loan ; 
~-Held: by the conduct of deft. bank 
Wtf. bank had priority of charge over 
the oimortgaged = property.—LLOYDS 
BANK tv. GQUZDAR & Co. (1929), I. Le RR. 
56 Cale. 868.—-IND. 


PART XII. SECT. 13, SUB-SECT. 4. 

sa. Priority of mortgage over lien of 
lender---Of advance in reduction § of 
mortgage. j—Hcld : the londer could not 
alaim priority for his advance.— 
IMPERIAL LOAN & INVESTMENT CO, 0. 
O'SULLIVAN (1879), 8 P. IR. 162.—CAN. 

sb. Of advance in payment of 
purchase money.|-—Held: the lender 
could not claim priority in respect of 
his Wen for unpaid purchase money.—— 
WATSON v. DOWSER (1881), 28 Gr. 478. 
—CAN. 





so, Prior mortgagee purchasing rights 
af puisne mortyagee.)—FaTERH ALI v. 
ina (1927), IL. R. 9 Lah. 88.-—- 


PART XIII. SECT. 1, SUB-SECT. 1. 

2190 i. Application of rule—F¥ore- 
closure-——Proccedings on bond.)-— Fe 
CHANDLER’S KaTatTr (1883), 17 N.S. R. 
(5 R. & G.) 78.—CAN, 

k fi. - siction on covenant— Entry 
Into possession. }-——-GREAT WEST Lirk 
ASBURANCK CO. v. POLLock (Alta.), 
(1929) 2D. L. KR. 468; 1 W. W. R. 
7142.--CAN. 


PART XIII. sata 2, SUB-eun: 1.— 





_ sd. Length of.\—Held : (1) in enacting 
Property Law Amendment Act, 1927, 
the Legislature must be presumed to 
have intended the repeal of Mortgages 
Fina] Extension Act, 1924, 8. 70; 
(2) until the mtgor. took some active 
step towards availing himself of the 
protection granted bim ho acquired 
no right which survived tho repeal of 
the protecting Act, & tha mtgece. waa, 
therefore, entitled to execroise 


nema ete 


power of sale without giving threo 
months’ notice of his intention to doso. 
-—MATHIESON v. HALL, [1929] N. Z. 
lL. &R. 333.—-N.Z. 


PART XIII. SECT. 2, SUB-SECT. 1.—D. 


se. Sale J two properties subject to 
mortgages—Sale by mortgagee of one 
property on default by purchaser— 
tights of purchaser of other property 
against mortyaguor cd: defaulting a. 
chaser.)--—-NORRIS v. MEADOWS (1882), 
7 A. I. 237.—CAN. 


PART XIII. SECT. me SUB-SECT. 3.— 


sf. Sale under Land Titles Act— 
Jurisdiction to stay  pleectaesi careers 
Re LAND 'TiTLes Acr, Re FIELDING & 
NORTH OF SCOTLAND Mrarn. Co., 
atl 3 .D. iL. R. 690; [1927) 2 
WwW. ry Rn. 423 ; ry 4 Alta. L. h. 575.— 
CAN. 
PART XIII. SECT. 2, SUB-SECT. 5.—A. 

k i. Order permitling purchase at price 
fired by .court—— With leave to recover 
deficiency -—Whether foreclosure,] — Stk- 
ountry TRoatT Co., Lp. 2». SAYRE & 
Oe {1920} 3 W. W. RR. 469.-~ 


Kk fi, ------- - -—- ———.]-—_-CANADA LIFE 
INSURANCE Co. vt. MCHARDY, [1922] 
3 OW. W. R. 855; 69 D. i. R. 712.— 


CAN. 


PART XIII. SECT. 2, SUB-SECT. 6. —A, 


2331 i. Position of mortgagce—VW hether 
a trustce.|—A nmitgee., in exercising his 
aia of sale, must exerciso it in good 
uith. He has a right to look after 
himself first, but he is not at liborty 
to look after his own interests alone. 
He must not wilfully & recklossly 
deal with the property In such a manner 
that the interests of the mtgor. are 
sacrificed. Therefore, he is bound to 
take reasonable precautions in exercis- 
ing the power of sale to sce that the 
advertisements of the gale are adequate, 
& that. the property is not sold at such 
a manifest undervalue as in itself to 
Indicate disregard of the mtgor.’s In- 
terest. — HARTLEY v. Hompuris, [1928] 
pe Q. 83; affd.,2 A. L. J. 106.— 


PART XIII. SECT. 2, SUB-SECT. 8.—A. 
sg. Sale under second 


NG wv. McDougal 


ge.}— 
FLEME (1880), 8 
P. R. 200.—CAN. 

20 
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2535. Add. Annotation :—Refd. Re Wait, [1927] 1 


ease i rt 


sh. tight of purchaser of part of 
mortgayed properly to marshal—A gainst 
purchaser of othcr part subject to entire 
mortgage debt,)--KaAMTA SINGH  ¥. 
CHaTuRBHUsS SINGH (1929), I. L. FR. 
8 Pat. 585.—IND. 5 


sj. Whether fee  passes.})—Where 
mfgees. in fee in possession exccuted 
a deed purporting to ** convey, assign, 
release & quit claim ’’ to the grantecs, 
“ their heirs & assigns for ever,” all & 
aingular the inortgaged land, habendum 
“as & for all the estate & interest ”’ 
of the grantors ‘fin & to the same °’ :— 
Held : sufficient to pass the fee to the 
grantecs.—Briaur ov. McMurray 
(1882), 1 O. R. 172.—CAN. 





coma ne ye = 


PART XIII. gat ee ea 8.— 
- (a). 
q. Revsd., 7 A. R. 10. 


PART XII. SECT. 2, SUB-SECT. 9. 


sk. Sale wnder second morigoge— 
Purchaser’s right to possession-——Lease 
from first mortgagee to mortgagor.|— 
Land having been sold under a power 
of sale in a second mtge. :—Held: the 
intgor. was estopped from setting up 
a lease from the tirst mtgee. as against 
a claim fur possession by a transferee 
from the purchaser, even though at 
the time of securing the lease the equity 
of redemption was no longer in the 
mtgor.—SEWELL v. HNATIW & HNATIW 
(Man.), (1927) 3 W. W. RR. 5775 revsd., 
(1928) 1 D.L. R570; [1928] 1 WoW. lh. 
274; 37 Man. L. R. 247.—CAN. 


sl. Right of second morlgaugee of part 
of mortgaged preperty---Where other 
portion already sold by mortgagor—To 
compel first mortgagee to proceed against 
that portion—dé have purchaser joined 
as aks 0 ee toatl OWCAR Ut. 
NATTU AMADOSS REDDPIAR (1927), 
I. L. R. 51 Mad. 648.—IND. 


PART XIII. ale SUB-SECT. 10. 


sm. No liability for wagcs of persons 
working mortyaged lands. }-—~MAC- 
PRERSON v. LONDON LOAN ARSETS, 
Lrp., {1931} 2 D. L. R. 630.—CAN. 


PART XIII, SECT, 2, SUB-SECT. 10.— 
sa. Subrogation —— Contribution. 
ae si spac (1862), 9 Gr. 347.— 





2578a. 
L. Jo. 


2605. Add. Annotation :--As to (1) Apld. Man- 
chester & County Bank v. Monk (1929), 73 


Sol. Jo. 465. 


2681. Add. Annotations :—Refd. Houghton 
Nothard, Lowe & Wills, [1927] 1 IX. B. 246; 
Liggett (Liverpool) v. Barclays Bank (1927), 


137 L. T. 443. 


2688. Add. Annotation :—Refd. Humphery v. Wil- 


son (1929), 141 L. T. 469. 


2757. After this case add ‘‘ See, also, Lim'raTIon 
or ACTIONS, No. 1369a, ante.’’ 


2876. Add. Annotation :—Consd. Weld v. Petre 


(1928), 97 L. J. Ch. 399. 


2890. Add. Annotation :—Refd. Purnell v. Roche, 


{1927] 2 Ch. 142. 


PART XIII SECT. 8, SUB-SECT. 1.— 


2565 1. Receiver appointed. }~BRANT- 
FORD CORPN. ». GRAND RIVER NAVIGA- 
"ION Co. (1860), 8 Gr. 246.—CAN. 


PART XIII. aa 8, SUB-SECT. 1.— 


e (8), 
_ 2589 i. Interlocutory a; plicalion.}— 
KASTERN TRUST Co. v. NOVA SCOTIA 
STEEL & Coar Co., (1927; 1 D. L. RR. 
421; 59 N.S. I. 123.--CAN. 


PART XIII. SEOT. 5, SUB-SECT. 2. 

d i. ——- Mortyage for purchase- 
money. J—~TULLY v. BRADBURY (1861), 
8 Gr. 561.--CAN. 


PART XIII. SECT. 5, SUB-SECT. 3.—A. 
2647 i. Gencral rule--—Assignee rol 
liable.|}— POWER v. NOVA Scorta TRusT 
Co., (1928) 4 D. i. It. 570.~—CAN, 
lti-— .l—-Tho imped cove- 
nant under Land Titles Act, Kh. S. A., 
1922 (c. 133), 8. 54, does not arise in 
the case of the transfer of only part of 
the mnortgaged land.—J?c MACDONALD, 
[1925] b. L. R. 748: (1925) 1 
ee R. 1031; 21 Alta. L. ht. 66.-- 





PART XIII. SECT. 5, SUB-SECT. 4. 
sm. Liffect of consent to variation of 
principal sum.J—-MORTLEMAN v. PUB- 
hoe (1927) N. Z L. RR. 642.— 
sn. Mortguge for purchase-moncy— 
Vendor accepting —_ fram — purchaser 
transfer of other land subject to incum- 
brances—~ light af vendor to add amount 
of incumbrances to claim under mort- 
gage.J—MAULSON v. Moore (1860), 8 
Gr; 448.— CAN, 

80. Mortgage to managing director of 
company assigned to comnany—-Right 
uf morigagor to set off against amount 
due—claim against managing director 
for services renderetd.}—-NORTHARD & 
LOWE Co. v. DURNO, [1927] 2 Do da 2. 
892; 59 N.S. R. 310.—CAN. 


PART XIII. SECT. 5, SUB-SECT. 5.— 


- (a). 
2664 v. ——.}—McCualG v. BARBER 
(1898), 29 8. C. H. 126.-—CAN. 


2664 vi. .--Where after a final 
order of foreclosure the intgec. sues the 
mtgor. on his covenant, the mtgee. 
Inust be in the position, if rederuption 
is sought, to restore tho mortgaged 
property intact.—CoLoNiaL INVEST- 
MENT & LOAN Co. v. MARTIN (Man.), 
(1927 3 D. L. R. 860; [1827] 2 
W.W. R. 943 affd., 11928) 3D. L. R. 
7845 (1928) 8. C. R. 440—CAN, 

2664 vil. .]-—Pltf., intgee., being 
the transferee of the title under a tax- 
sale, was held entitled to recover in 
an action upon the covenant in the 
mtge. deed, notwithstanding he had 

ut it out of his power to transfer the 
and to defts. in case they paid the 
mtge. moneys.—SERVAIS ©. SHEAR, 
11929) 2D. L. R. 633; 63 0. L. R. 

revag., (1928) 1 D. L. R. 549; 61 








eo v. Croucn (1927), 638 


Vol. XXXV.—Mortgage. Cases 2578a—2928a. 


2897a. 





-——.}—As a general rule, all persons 
beneficially interested 
redemption ought to be made parties to a 
foreclosure suit.—CRroprerR 


in an equity of 


vv. MET.LERSIL 


(1855), 8 Eq. Rep. 492; 24 L. J. Ch. 480; 


YT, 


24 LL. T. O. S. 267 ; 
W. R. 202. 
Annotation :—N,F. Wilkins v. Roeves (1855), 8 Eq. Rep. 494. 
2897b. —--— ——--.]—A suit was instituted by a 
mtgee. against the trustee for sale of the 
property & exor. of the mtgor. for a fore- 
closure :-—Held : 
interested in the equity of redemption were 
not necessary parties to the suit.---WILKINS 
v. REEVES (1855), 3 Eq. Rep. 494; 24 1. T. 


1 Jur. N. S, 209; ¢ 


the persons beneficially 


0. S. 337; 3 W. R. 305. 


en Ol LAE TTS ng 


O. L. R. 490.-—CAN. 


PART XIII, SECT. 5, SUB-SECT. 5. —C. 


ti —— Right of mortgagor to repay 
debt & redecm.j—Yven after fore- 
closuro under Land ‘litles Act, the 
mitgee. may sue upon the covenant for 
the payment of the mtge. moneys, 
though, if he does, tho mitgour., on-pay- 
ment of the debt is entitled to redeem 
his) = property. DovaLas ow Tk 
Mourual LIF# ASSURANCE Co., 11918) 3 
W. W. R. 529; ab nom. MoruaL Lire 
v. Douarias, 44 D. L. R. 115.--CAN, 


PART XIII. SECT. 5, SUB-SECT. 5.—E. 


m i. -—- To purchaser from morl- 
gagor.}—-In an action by a intgee, 
aguinst a mtgor. on his covenant to 
pay. the mtgor. pleaded that ho had 

een released by an extension of time 
given without his consent to a pur- 
chaser of the land from him :---Held: 
judgren! s.ust be given for pltf.—- 
ALLOWAY & CHAMPION, LTp. — v, 
STEPHENSON, [1927, 3 D. L. WR. 220; 
J1927] 2 W. W. 23373 36 Man. L. Rh. 
636.—CAN. 


so. Afortgage contaiiving receipt clause 
but no covenant fui renayment.J~-A 
mtgo., which contains an acknowledg- 
ment of receipt of the money, but no 
covenant for repayment, does not of 
itself afford conclusive evidence of a 
debt, so that the mtgee., or his assigns, 
can maintain an action for its recovery. 
—-LONDON LOAN Co. v. SMyTit (1882), 
382 C. P. 530.—CAN. 

ap. Money advanced for illegal pur- 
pos8e.|--WILKINSON v. HARWOOD & 
Coormr, (1931} S.C. R. 14s 11931) 
2p). L. R. 479. -CAN. 

sq. PF arcation of —o-mortgagye---By 
asstqnee of morlyagor— Mortygagor con- 
senting protided liability not increased. } 
—~Pontre TRUSTER vt. MORTLEMAN, 
[W928] N. Z. Ta. Ek. 337.---N.Z. 


PART XIII. SECT. 6. 
2687 i. Varied, 39 U. CO. Rt. 280. 


PART XIIL aaah ne SUB-SECT. 2. - 
e a e 

sx. Application for sale after order 
quisi~— Mortgage to sccure burrister’s fers 
~---Objection that fees nat tasced,|--~ Where 
the period fixed by an order nisi for 
the redemption of a mtge. givon to a 
barrister & solr. to cover his fees has 
expired & an application is made jn 
pursuance of the order for the sale of 
the mortgaged property. it is then foo 
late to raise the objection that the 








: agreesocut fixing the amount for which 


the mtge. was given had not been 


' examined & allowed by a taxing officer 


as required HAE 748.-—- MACKIE Tt. 


1 IVANCHCK [19 2W.W. 3. 433 4 
“DL. R. 7G; 24 Alta. ©. 1. 636.— 
CAN. 


PART XIII. SECT, 7, SUB-SECT, 2.— 
A. (d). 


sr. Duty of morigagor-—Tu see to 
parcelling out of land directed to be rnold.) 


21 


| 
| 
| 


2928a. -—-- --—.]-~A surviving trustce & extrix., 
who was also tenant for life of morfyaged 


2 rete eet HL ee tee sete Fe eee cat 


—BraTY wv. RADENNURST (1871), 3 
Ch. Ch. 344.—CAN. 

st. Postponement of sale-~--I’'resh ad- 
vertisement unnecessary ~~ Note of nost- 
ponement at foot of old advertisement 
sufficient.|--THOMPSON v0, MIULLIKEN 
(1868), 15 Ge. 197.—CAN. 

su. Conreyance ~—Larties —-Wife foin- 
ing in erecution of tucaumbrance.}-- 
MOORE v, SHINNERS (1858), 1 Ch. Ch, 


59,.—CAN. 
PART XIII. SECT. 7, SUB-SECT. 2.— 
B. (a). 

£ tone ee ee De CorRKAU oM, 
Pinturps (No. 2), (1950) 3 We. WwW. i. 
616. CAN, 

sv. Mortgayce crecutor de son tort- - 
Suffictent assels of deceased mortgagor -- 
No right to forectowe.| -KENNY t. 
Kenny (1825-1597), No. Dig. Ste 
CAN. 


PART XIll. SECT. 7, SUB-SECT. 2. 


2869 i. Mortgayees by dt posit - 
Deposit of  dchenturer.) -~ Debentiares 
secured by a trust deed were fssucd by 
deft. co. under oun arrangement with 

If. Chat the proceeds ex pectod there - 
rom should be used in paylogy off the 
debt: owing [rorn tho co, to him & in 
continuing deft.'s business. The trust 
deed provided that the debesturos, 
after exeention thereof by the directors, 
should be delivered to the trustee & 
certified to by bim from time to time 


as required by resolution of | the 
directors, x. should be rebarned to 
them or denvercd to thetr order, It 


being found iupossible to sell any of 
the debentures,  deft.’s | managing 
director, at the request of pltf., in- 
structed the trustee to deporit: the 
debentures with pith us collatera) 
soeunity for sald ineebtednass & to 
secure further advances. Thereafter 
advances were made vy pltt, & the 
bnainess continued for a year .--/Teld : 
tf. was entitled toe enJoc ce his security 
sy requiring the teustee to enforce tho 
trust deed in the usted manner --- 
ANDERSON ov. MONATR LOUMBEt  & 
SMINGLE Co., Lirv., (1029) 2D. LL. i. 
2093 1 WW. OW. OK. 4805 40 B.C. OW, 
466,- a CAN. 


PART XIII, SECT. 7, SUB-SECT. 4.— 
D. (b). 


aw. Widow of intestate morlyagor— 
Applicution for widow to repreacnt 
extate.)--Held: an application onder 
K. B. Rule 205 should be refused, 
since Surrogate Cts. Act wade ample 
provision for the requirements of the 
intgee.-—Re GREAT WEAT Lari AKSUT- 
ANCE Co., Re Cunusyin Exrare (Man,), 
(19271 3 W. W. Kt. 302,-- CAN. 


PART XIII. SECT. 7, SUB-SECT. 4. 

m i, —~-~ Death afler commencement 
of action.}-—-NETHERLANDS  INVERT- 
MENT Co, v. TRUSTS & GUARANTEE CO., 
(1929) 1 D. 1. KR. 4635 1 W. W. RR, 62; 
23 Alta. L. Kt. 631.--CAN. 


Cases 2928a—3436a. ENGLIsH anD Empire Dicust SUPPLEMENT. 


property, was made sole deft. to a bill for fore- 
arties interested 
in remainder were sufficiently represented.— 
MARRIOTT v. KIRKHAM (1862), 3 Giff. 536; 
31 L. J. Ch. 312; 6 L. T. 17; 8 Jur. N. S. 
10 W. R. 340 ; 66 E. R. 621. : 


closure or sale :—Held : the 


379 ; 
29901. Add. Annotation -_Refd. 


U. C. v. Adams, [1927] 2 Ch. 25. 
3878. Add. Citations :—sub nom. Re CiuayTron & 


Friern Barnet 


——ae 


BARCLAY’S CONTRACT, [1895] 2 Ch. 212; 64 
L. J. Ch. 615 ; sub nom. CLAYTON v. BARCLAY, 
712 L. T. 764; 69 7. P. 489; 43 W. R. 549; 
11 T. L. R. 415; 39 Sol. Jo. 503; 13 R. 556. 
Add. Annotations :—Refd. London & County 
Contract v. Tallack (1908), 61 W. R. 408; 
Official Receiver v. Cooke, [1906] 2 Ch. 661; 
a a6 county Gas Light & Coke Co., (1909] 
2 1 


Part XIV.—Discharge of Mortgages. 


3404, Add. Annolation :—Refd. Parker v. Judkin, 


J1981] 1 Ch. 475. 


8428. Add. Annotation :—Refd. Re Fenton, Ex p. 
Kenton Textile Assocn. (1980), 99 L. J. Ch. 


358. 


8427. Add. Annotation :—Refd. Bonham v. May- 


cock (1928), 1388 L. T. 786. 


3438. Add. Annotation :—Apld. Bonham v. May- m 


cou (2028), 138 L. T. 736. 


ae eo se we ea epee nee st ne nee ee ee rete pee ae etme ee es 


PART x. SECT. 1, SUB-SECT. 4.—-H. 


—. J—KAULBACH v”. 
rpc aso), K. EK. D. 400.-—CAN, 


PART XIII. ges as SUB-SECT. 6.— 
» (a). 


sa. Questions of mired law & fact 
involved--~ Defendant though not appear- 
ing filing notice diamuiting amount 
claimed, ne ee v. TIEROE. 
J1928) 4 L. R. 310; 62 0. L. 
629,-- CAN. 


PART XIII. gaat 7, SUB-SECT. 6.— 
e C s 
m i, —-— Power of master to com- 
pute: }--TORONTO GENERAL TRUST 
Coren. v. IURTON, [1929] 4 ee L. hk. 
1072; 1 W. W. RR. M15; 235. L. R. 
§25.--- CAN. 


PART XII. spr ele pata care 6. -— 


sc. Inclusion of injunction against 
waste by mortyagor in 88E8810N., |— 
CAWTHRA 0 MCGUIRE (1859), C. L. J. 
O. S. 142.-—-CAN, 


PART XIII. ek f SUB SECE: 6.-— 


3105 v. -—~-. J—-REDMOND 
?% CANADIAN CREDIT MxkN’S TRUST 
iar tO. Lrp., [1931] 1 W. W. R. 197. 


ae ed 


d i. we | v. 
McMaxrer, 11931] 1 W. w Roy 79; 1 
D. L. RR. 1016.-- CAN, 

sy. Mffect of paynuent-—<Action at an 
end.|-- DE Cormau v. PRILLIPS, [1930] 

eG W. RR. 844; 2D. L. R. 1004; 24 

.L. BR. 397. -— CAN. 


PART XIII. saa és SUB-SECT. 6.— 
- (6). 


sz. Crown Judgment creditor for in- 
cone tax d& sales taa----Foreclosure as 
subsequent cnewnabrancer.|-—-RARTLETT 
a eRnONl: (1931]3 DL. R. 609.-— 


PART XIII. SECT. 7, SUB-SECT. 6.— 
' D. (b) i. 


sd. Sale of nvorigagor’s interest—Noat 
land itself.}---It is the proper practice 
in Nova Scotia, in an action by a mtgee. 
for foreclosure & gale, that the order 
provide for the advertisement & sale, 
not. of the lands & premines in question 
simpticiter, but only of the interest of 
deft., mtgor., & of persons cl 
under or through him. The ot. has 
full power & control over the adver- 
ising & the form of the deed which 
the sheriff is to oxecute.—MORTGAGE 


| MATHIESON & McC 


8434. Add. Annotation :—Apld. Bonham v. May- 


cock (1928), 138 L. T. 736. 


8436a. 








]—In the aheahes of 


express authority or holding out, the mere 


receiving of interest on a mtge. by the 


mtgee.’s solr. does not imply authority to 
receive the principal. The solr. is, for this 


purpose, agent of the mtgor. & not of the 


ee. BONHAM v. 


Maycock (1928), 188 


L. T. 736 ; ssl L. R. 387 ; ae Sol. Jo. 254. 


ee eS 


Corrn. OF Nova SCOTIA 2%. ee 
{1930} 8. OG R. 16; affg., [1929] 4 
Db. J. R. 629.—CAN. 

sf. sheer yee that sule be subject to 
reserve bid.Jj—-In Saskatchowan an 
order for sale in a mtge. action should 
not provide that the sale be subject 
to a reserve bid.—Bk. TORONTO v. 
ABKILL, yeas 2 
22 Sask. L. i. 467 -—CAN, 


i, -—— La et sale. }-—MvUR- 
DOOK W. LAWSON (1874), 9 N. S. RK. 
454,—CAN. 


PART XIII. SECT. Me SUB-SECT. 86.— 
- (a). 
8169 i. ——— On default of defence, }— 
ANGLICAN SYNOD v. RUSSELL & MAY 
(1927), 88 B. C. R. 400.—-CAN. 


PART XIII. SECT. 7, SUB-SEOT. 6.-— 
E. (0) i. 


change * on lands duly recorded in 
the land titles office, alleging that. the 
charge was in arrear, foreclosure 
proneedings in the Su reme Ct. of 
Ontario, oo resulted in a decree 
& final order for foreclosure :—Held : 
the miaetes should record W. as owner 
of the land if he found that ali 
porsons having claims subsequent to 
the charge were foreclosed by the 
decree & order. It is not the duty 
of the master of titles to review sue 
rocecdings in the ct.; he must 
tie orders of the ot. their full 
without going behind them in any can 
He is entitled to ask for proof that there 
has been no appeal or application to 
: en the foreclosure ; but not for proof 
that the proceedi leading uP to tho 
docree & final order were ar & 
sufficient.— Re Weer, 1988] 1. .L. R. 
937; 610.L. R . 540.—CAN, 
sw. Kae rte application: ——No right 
to apply, or immediate possession.)—— 
Rule 6 a (1) does not warrant the 
an ex parte application for 
a final Nears of foreclosure in a mtge. 
action a special application for im- 
Mediate po on. ghey application 
which may be made under 
) is for the scree provided 
in the rules. If pitt. is king greater 
or different relief, or setting up facta 
not implied] admitted on Netault of 
defence, de mee entitled to notice 
thereof, & must be given an oppor- 
tunity to contest the new iasue thus 
- Onan e parte application tho 
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re ere en ef rn ee 








applicant is ander ‘the duty of dis- 
closing all pertinent reels —SANFASON 
v. ALTICE, 11931] 1 W. W. R. 118.-- 


PART XIV. sa wie SUB-SEOT. 2. -— 


3389 i. Scans. of testator,.)}—he 
ae ae ee? pote (1928), 28 
69; 45N.5. W. Ww. N. 

Ba. Fe AUB: 


PART XIV. secié 2, SUB-SECT. 1.—A. 
Raynon, [1926] 4 D. L. R. 686; 59 
O. L. R. 468.—CAN. 


sx. Payments on eee 
mortgage discharged.) — H the 
transactions which had shel place 
discharged tho intge. debt.~— BUCHANAN 
v. eran (1855), 5 Gr. 332.—-CAN. 
.l—Held: the circum- 
stance were sufticient to show that the 
intge. was intended to cover a floating 
balance, & was not satisfied.— RUSSELL 
v. DAVEY gree 7 Gr. 13.—CAN. 

8423 i veto. ee et i Soe 

b (p. 604) i. veer in.J—The 
absence of the residence & occupation 
of the subscribing witness to a certifi- 
cate of discharge of wtge., on the face 
of the certificate, though stated. in the 
affidavit :—Held : clearly no objection, 
being cured by 36 Vict. c. 17, 8. 8 (O.). 

—STODDART v. STODDART (1878), 39 
U. C. R. 203.—CAN. 
DRYDEN (1867), 13 Gr. 60. — CAN. 


sz. Payment to mortgagor’s nominee 


~-Nominee abscondi ortgagor 
liable.|—-CORSINI  v. "Phi (1925), 35 


B. ©. R. 417.—CAN. 


PART XIV. SECT. 2, SUB-SECT. 1.—B. 


pi. ———-.}-Rowk v. PO NEON: {1928} 
v.U.R.515; 494.1. T. 31 AUS. 


PART XIV. peace 2, SUB-SECT. 1. 














sa. da eg fers epee second 
mortgage—T'o or 0 ale Poe 
-——Misappropriation Lahde 0Bt- 
tion of assignee.J—LIVINGSTONE ¥. 
ao [1931] 3 D. L. R. 466.— 


PART XIV. SECT. 2, SUB-SECT. 1.—D. 

sk. On rights of subsequent encum- 

| -RERSCHNER v, CONVENTION 

OF Baptist CHURCAES, [1930] 32 

WwW. W. R. 280; @€D. lL. R. 135 ; 43 
B. C. R. 4.—CAN. 


$453a. pees, 


8451. Add. Annotation :—Refd. Re Simms, [1930] 


2 Oh. 22 








-}—By a mtge. made in 
1922 the widow of J., who was tenant for 
life under his will, mtged. a tarm to W., a 
brother of J., to secure £1,000 & interest at 
5 per cent. The widow died in 1928, having 
appointed her two daughters, E. & A., exors. 
of her will. The mtge. contained no personal 
covenant for payment of the principal, & 
the mtgee. accepted interest at 34 per cent., 
redu in 1924 to 3 per cent. In 1924 W., 
who was on very friendly terms with his 
brother’s family, gave the deeds relating to 
the farm, other than the mtge. deed, to EK. & 
A. to retain in their custody. On Dec. 11, 
1927, W., who had since 1922 been suffering 
from an incurable disease & knew that he 
could not possibly live long, called upon his 
nieces, who were aware of his state of health, 
& gave them an envelope indorsed in his own 
handwriting: ‘‘ Deeds relating to X. farm 
to be given up at death. W.,”’ saying: ‘I 
have brought this down for you; put it 
away.” After he had left the house the 
envelope was opened, & was found to contain 
the mtge., which the nieces placed in their 


8453b. ——— -—--——.]——-RICHARDS 2. 


Vol. XXXV.—Mortgage. Cases 34518777. 


safe. On Jan. 23, 1928, W. died of pneu- 
monia following a chill. In an action by 
his exors. for a declaration that the mtge. 
was a subsisting security & to enforce it :— 
Held: there was a valid donatio mortis 
causd by W., & a release of the mtge. to the 
two daughters of J. for the benefit of his 
estate.—WILKES v. ALLINGTON, [1981] 2 Ch. 
104; 100 L. J. Ch. 262; 144 1. T. 7455; 47 
T. L. R. 807; 75 Sol. Jo. 221, 

Syms (1740), 
Barn. Ch. 90; 2 Eq. Cas. Abr. 617; 27K. R. 
667, L. C. 


Annotations :-—Consd. Hassell v. Tynto (1756), Amb. 3183 
Cross v. Sprige 
lwes (1827), 1 Bi. 


*3495a. Jurisdiction to 


1849), 6 Haro, 562. Refd. Dutfold v. 
N.S. 497. 

stay——Terms.|—-In an 
ejectment on a forfeiture in not paying mtge. 
money, deft. is entitled to have proceedings 
stayed under Mortgage Act, 17383 (c. 20), 
upon payment of the priucipal & interest due 
on the mtge. deed, with the costs incurred, 
without paying any bygone interest not 
included in the mtge. or the expense of 
preparing the mtge. deed or any assignment 
of it.-—Dor d. Bnaca v. Sraen (1832), 1 
Dowl. 359. 


en rer Rn Fee ener femme 


Part XV.-—-Avoidance of Mortgages. 


8646. Add. Annotation :—Refd. Blay v. Pollard & Morris, [1930] 1 K, $3. 628. 


Part XV!.-—Accounts. 


3698. Add. Annotations :—Refd. Royal Exchange | 3785. Add. Annotation :—-Refd. Barratt v. Richard- 


Asace. v. Hope, [ 


On TAC A AN 


PART XIV. SECT. 2, SUB-SECT. 2. 


sm. Discharge of mortgage on execution 
& performance of agreement.}—WkrST 
v, ACCIDENTAL E INSURANCE OO. 
(Sask.), [1927] 3 D. L. R. 260.—CAN. 


PART XIV. SECT. 3, SUB SECT. 1. 
n i. -]—~Pltf. was the aasignee of 
a mtge., & defts., the purchasers of the 
equity of redemption from R., the 
intgor., covenanted to assume the 
incumbrances on the land, & pitf., 
in consideration of the assignment to 
him of that covenant of indemnity, 
released R. from al] Hability upon his 
personal covenant contained in the 
miIntge, :—-Held: the mtge. debt was 
not wiped out by the release, & pltf. 
was entitled to enforce the covenant 


of a Ge ate v. PRITZKER, 
(1926) 2 D. L. R. 645; 58 O. L. R. 
537 .—OAN. 


{ 1. Statutory discharge executed by one 
of two executors of deceased ee. }-— 

eld: effective, when registered, a8 & 
reconyv ce of the land.— Re A. & B., 
{1927) 3 D. L. R. 1070; 600. L. R. 
647.—CAN. . 

sh. Right of mortgagee to release portion 
of J property—To purchaser 
of that Bond given by purchaser 
for payment of proportion 


to 
of debl.}--BaNK OF MONTREAL 2. 
ope (1864), 2 E. & A. 458.~-CAN. 





1928] Oh. 179; Smith ». 
Woad (1928), 189 L. T. 250. 


son & Cresswell, [1930] 1 K. B. 686. 


3777. Add. Annotation :—-Folld. Re Smith’s Mort- 
gage, Harrison v. KMdwards, [1931] 2 Ch. 168. 


en ST A oe ee ELT: TE Se SUSE ONT net emcees cathe nn Ad LENIN ete oP oe ee aes na A a 


PART XIV. SECT. 4, SUB-SECT. 2.—C. 
3556 iv. ——~.] -— The principle, 
enunciated In Smith v. Phillips, No. 
3578, which is based on J'owmin v. 
Steere, No. 3555, is not. applicable to 
India.—MANGTULAL LSAGARIA v. 
UPENDRA Monan PAL CHAUDHUNI 
(1929), I. L. R. 57 Cale. 82.--IND. 


PART XIV. SECT. 4, SUB-SECT. 2. —E. 

ni. —-~——.]-—-CLARY v. BOULAY, [1928] 
2 dD. L. R. 144.--—-CAN. 

3573 xv. ——--—— -]—In order that 
@ subsequent mntgee.. who haa paid off 
a prior mtge., should bave priority 
over the rest, it {s sufficient to show 
tbat the partics intended that the 
mtgec. shonld have the firat & only 
charge, & it is immatertal whether there 
was any intention to keep alive the 
wor intge.—PANDIt DoRva Missi v. 
BALINATH SARAN (1928), I. L. R. 8 
Pat. 360.—IND 


PART XIV. SECT. 4, 8UB-SECT, 2.— 
G. (b) I. 


3605 xi. ——-.}—An owner of land 
who has paid off a mtge. thereon 
{s deemed to have extinguished the 
mtge., unless it appears from the cir- 
cumstances of the transaction that 
he intended to keep it alive for bia own 
benefit.— Horrs v. Borowski, [1928] 
2D. L. R. 72; (1928) 1 W. W. R. 546; 





rae ee eT ee ee 
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fee ene | tee ee ee ” 7 


22 Sask. L. 1t. 434.---CAN. 


PART XIV. SECT. 4, SUB-SECT. 2..-- 
G. (b) iv. 

3624 f. Devise to morlgayce.)---Re 
PARHHALLE KATATE, Suaw v. Cox, 
(1930) 2 W. W. RR. 802; 3 D. L. R. 
1004; sub nom. Re PARSHALLE, 
Ruger v. Cox, 4° B.C. R. 68.—- 


PART XV. 

80, Lien granted over unpatented lund 
-——Transfer to third purty --Patent iasued 
to third parly on payment fj arreara. |--- 
NORTHWEST THRESHER Co. v. KOURDIN 
(1910), 16 W. L. It. 18).-—OAN. 


PART XVI. SECT. 2, SUB-SECT. 3.—B. 

3770 i. Improvements by mortgagee-— 
Occupation rent not increased— Unless 
improvementa alowed.J—DONOVAN . 
HANNA, |1926) N. Z. L. R. 883.-—-N.Z. 


PART XVI. SECT. 2, SUB-SECT. 4. —A. 


af. Mortyageesa currying on business 
with mortgagor in their empluy—-Pay- 
ment of wagea--Value of goodwiltl.}— 
VAN VOLKENBERG v. WESTERN CANADA 
Pca Co. (1898), 6 B. C. R. 284.— 


PART XVI. SECT. 2, SUB-SEOCT. 4. —C, 


n {. -}—FOsTER v. MORDEN 
(1881), 29 G. R. 25.—OAN, 


ene emeameendlineatndenmaamandl 


Cases 3950—4826a. IINGLISH AND EMPIRE DiaEest SUPPLEMENT. 


Part XVII.--Interest on Mortgages. 


3950. Add. Annotation :—As lo (1) Consd. Sowerby 


v. Lindsay (1928), 44 T. L. R. 601. 
3974. Add. Annotation :—Refd. I. R. Comrs. v. 


3990. Add. Annotation :—Consd. Weld v. Petre 
(1928), 97 L. J. Ch. 309. 


4054. Add. Annotations :-—Refd. 


Holder, [1981] 2 K. B. 81. 


Part XVII]—Costs, Charges, and Expenses. 


Campbell — v. 
Pollak, [1927] A. C. 782; Thomas v. Jones, 


[1928] P. 162. 


4061a. —----.]—In 1897 the trustees of the will of 


J.& Mrs. J. executed a consolidating mtge. to 
B. upon certain securities to secure a certain 
amount. In_ 1924 & 1926 B. made further 
advances to Mrs. J., who was the owner in 
fee, upon the same securities. Mrs. J. died 
in 1926. In Jan. 1927 her trustees applied 
for & were granted a further advance on the 
same securities by B., whose solrs. had 
attended to the previous transactions. The 
deed secured an immediate advance, & it also 
secured all the previous existing securities, 
although the old securities had been kept on 
fodt. for the purpose of preserving priorities, 
& there was a new proviso fur redemption. 
B.’s solrs. carried in a bill for taxation, the 
charges penne according to the scale in Sched. 
I., Part I., of the General Order under Solrs.’ 
Remuneration Act, 1881 (c. 44), for ‘‘ investi- 
‘pating title & preparing & completing deed 
of security.”’ The taxing master took the 
view that Sched. I. did not apply, & taxed the 
bill accordingly :—Held; there had been an 
“investigation of title’’ within Sched. I., 
& the matter must be referred back to the 
metas master.—Re COWARD, CHANCE & Co., 


ee Lee ne eR ee ee A ey Mere tse oR 


—_—. 


ee 


4326a. 


[1928] Oh. 379; 97 L. J. Ch. 234; 189 L. T. 


113; 72 Sol. Jo. 226. 


4824, Add. Annotation :—Folld. Re Smith’s Mort- 


gage, Harrison v. Edwards, [1931] 2 Ch. 168. 


Sale by mortgagee under power— 
Bid by mortgagor—Registration of estate con- 
tract—Costs of action for specific performance 
& of removal of estate contract from register. ] 
—The first mtgees. of property subject to a 





. second mtge. put it up for sale by auction 


in exercise of their statutory power. The 
mtgor. attended the sale & bid for the pro- 
perty, but her bid was not accepted; & the 
highest genuine bidder was declared the 
dap geen The mtgor. claiming that she 

ad purchased the property, registered an 
estate contract in respect of it & sued the 
vendors for specific performance. The action 
was dismissed with costs. Upon a summons 
taken out by the first mtgees. against the 
second mtgees.:—Held: the costs of the 
action & of taking the estate contract off 
the register were not ‘costs, charges or 
expenses, propany incurred incident the 
sale”? wit Law of Property Act, 1925 
(c. 20), s. 105, & the first mtgees. were not 
entitled to deduct them from the net proceeds 
of the sale.—Re SMITH’S MorTGAGE, HARRI- 


Sc eo EE teteeed bE Reet 


Ce er ac A ne A Ry A NA SR | 


PART XVII. SECT. 1. OF CANADA 2. eon (1930) ) 960.—IND. 
eo e e e > 7 
ric Maer sooo Oo [1930] i D. L. R. 701; 64 0 PART XVII. SECT. 4, SUB-SECT. 2. 


7 Lah. 559.--IND. 
orn ane, Om -Applt. grecd to loan 


’ Co., on mtge. of real estate, 


; 0 
rie % 3 e009, (10001 TF 4D. L. R. se5-: 64 39864 x 


A ——-~.]— Where a mtge. does not 


Tiagh de BROWN. (1928) 


1D. lL. t. 1125; 61 0. L. R. 
CAN. 


ier 
$30, 000, at 74 per cont. Interest, but 
atipulated that, in consideration of 
making tho loan, it should receive a 
bonus of $3,000, to which T. Coa. 
ugreed. The intge. on its face was one 
for $30,000, bearing interest  half- 
yearly at 74 per cent. per annum, & 
containing no reference to the bonus. 
ay It. issued its chequo to T. Co. for 
,005.55, being the $30,000 less 
deductions for taxos, insurance pre- 
miumsa & solrs.’ costs, & took a cheque 
from TT. Co. for the $3,000) bonus. 


Some payments wore made, but T. Co. | 
being | 


became insalvent, &, tho mtge. 
in arroar, applt. advertised the pro- 
porty for sale, & the Hquidator paid off 
the amount owing, on the baals of tha 
full face amount of the mige., without 
knowledge of the bonus. He sued to 
recover tho $3,000, with maoreet maid 
thereon, invoking sects. to of 
Interest Act, R.S » 1927 vs 102) :-- 
Hdd: he could not recover. The 
ugreement for the bonus was legal & 
enforceable. The Act. did not apply ; 
in view of the offect of the Jegialation 
in question, its application should bu 
contined to mtges. coming clearly 
within its description; &, taking the 
precise language of soot. 6, it apples 
only to itges. which on their face 
coe within the description in that 
seet.--—LONDON Loan & Savines Co. 


eamply with Interest Act, 1927, 8s. 6, 
the mtgor. is relieved from all liability 
for intcrest.— ROGERS v. LABOW, [1929] 
3D. . Rh. 845; 64 0. L. KR. 300.—CAN. 


--—,J—--LAURIER 0. VALLEE, 
ligaay. 1D. L. R. 465.—-CAN. 


e ae there was 
not the face of the mtgc. 
eae range it within Interest Act, 

927, 8. 6, & where the mtge. 
nar on "its face a statement showing 
the amount of the principal moncy 
& the rato of tntcrest chargeable, the 





iIntge. was held not to come within 
sect. 6, & therefore sect. 9 did not 
apply.—BowMaN +t.. DENISON, aieen) 
4D. L. R. 671; 65 0. L. RR. 613.-- 
CAN. 
-o)--- LEV v. BOOKSPAN, 
L931) 2 D. 1 L. R. 1007. -—CAN. 
@ (p. 657) i. ——— When granted.)— 


The ct. cannot reduce the rate of 
interest or intorfere with the atipuwa- 
tion for como interest merely on 
the gronnd that the intorest stipulated 
is considered to be exceasive or that 
the interest a amounted to a large 
sun ow to deft. not paying it at 
the stipwated periods of the rests 
reod upon in aa bond. aa 
RISHNA KULASI HERAMB 
CHANDRA Ray (1929), i L. R. 56 Cale. 
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PART XVII. SECT. 16. 


sm. Effect of consent to variation of 
rate of tnterest. PE aa ee v. Pun- 
Lio TRUSTEE, [1927] N. Z. L. R. 642.— 


PART XVIII. SECT. 3, SUB-SECT. 2. 


qi. —— N . ee to sum paid into 
court) — LEMIEUX vw. McDONALD 
(sask.), (1929) 3 *D. L. R. 644.---CAN. 


PART XVIII. sata 3, SUB-SECT. 4. 


4240 i. Overstatement of amount duc.) 
-—The mere fact that a mtgce. suing 
for foreclosure claims a larger amount 
than that found due to him isnot such 
misconduct as justifies depriving him 


of aa costs.—MAYHEW v. ADAMS, 
ie 1D. LL. R. 611; [19304 3 
NY. R. 539.—CAN. 


PART XVIII. eae 3, SUB-SECT. 4. — 


so. Right of morlgagce to set uff amount 
Sie tases paid against liability for coats — 
entitied to costs not liable for 
taxes.}-—FRIESEN ¢. SASKATCHEWAN 
MORTGAGE & TRUST CORPN., [1924] 
2D. b. R. 1246; [1924] 2 W. W. it. 
608.—CAN. 


SON v. Epwarps, [1931] 


4391. Add. Annotation .— Refd. 
Pollak, [1927] A. ©. 732. 





PART XVII. SECT. 18. 


4398 i. Costs of anppeal—How borne— 
Right to payment forthwith.}—A _mtgor. 
& dias mtgee. having appealed un- 


2 Ch. 168; 
L. J. Ch. 276; 145 L. T. 441. 


Vol. XXXV.—Mortgage. Cases 4326a—4388. 


4392. Add. Annotation :—Refd. 
Pollak, [1927] A. C. 782. 


4393. Add. Annotation :—-Refd. 
Pollak, ee A. C. 782. 


fee _ - tama. aoe ‘ sateen! “apne les pe 


100 Campbell v. 


Campbell  v. Campbell v. 


successfully from an ordor actiing aside | cossful appeal are _hayulile forthwith, 
the registrar’s certificate & directing | adhered to.--CANADA PERMANENT 
a new account to be taken :—Held: | MORTGAGE aes v et catt as [1923] 
the mtgee. was entitled to have the , 3 D. L. R. 59; (1928) 1 W. W. R. 922 
usual rule, that the cost of an unsuc- | N. 
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Cases 62a—64a, ENGLISH AND Empire Digest SUPPLEMENT. 


NAME AND ARMS. 


Part 1.—Name. 


62a. Costs of compliance.|—The tenant for life | 64. Add. Citations :—06 L. J. Ch. 9; 186 I. T. 


under a will must pay the expenses of taking 23 ; subsequent proceedings, [1927] 1 Ch. 593. 
testator’s name & arms as directed by the will. 

—Re MERCER, DREWE-MERCER v. DREWR- | 64a. ——.|—SBEMPLE v. HOLLAND (1863), 33 Beav. 
MERcER (1889), 6 T. L. R. 95. 94; 55 BE. R. 302. 
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Vol. XXXVI Cases 4—112, _ 


NEGLIGENCE. 
Part 1—General Principles. 








4. Add. Annotations :—Generally, Refd. Cosmo- the conditions of the licence was that defts. 
pone ee ae Srey oo) ieee x sere aar ely good ot damage done to pre- 
» Ltd. erpoo : ie Ve mises X. by reason of the demolition opera- 
296 ; Jones v. Great Western Ry. Co. (1930), tions. In the course of the operations defts. 
47 T. L. R. 39; McGowan v. Stott (1923), allowed debris to drop on an inaccessible 
99 L. J. K. B. 357, n.; Simpson v. London, part of the roof of premises X. & did not 
Midland & Scottish Ry. Co., [1931] A. C. 851. remove all the debris therefrom when the 
4a. ——- —— -——.] — Hanarove v. Burn demolition work was completed. In Jul 
(1929), 46 T. L. R. 59. La sue petp ue ype ea preneee a 
ie under a lease. In Sept. a heavy storm o 
7. ao Rca are cao mehr are etd Corpn. fee Washed ve debris which had been left 
, , » de dt. 60, yy defts. on the roof of premises X. into the 
9. Add. Annotation :—Refd. Oliver v. Sadler & gutters on the roof, & a gulley was choked & 
Co., [1929] A. C. 584. ap Pepe ee X. ans eee, 
i ; Pees goods which pltf. kept there were damaged. 
12. te ee ee i Pere In an action by pltf. claiming damages for 
Vick as "Vi ke rf Ste h He 193 Pe » tte defts.’ negligence :—#/leld : there could be no 
B75 Ret 4 yi eas if Ste bee [ my 1} 1 Ch. negligence, as there was no duty on the part 
itd. 1990 a yeas am Coal Co. (1901), of defts. towards pltf.-.-KONSKIER v. GOoop- 
“»[ ] oid. MAN (B.), Irvp., [1928] 1 K. B. 421; 97 
38. Add. Annotation :-- -Refd. Coleshill v. Man- L. J. K. B. 263; 188 L. 'T. 481; 44 T. I. 
chester Corpn., [1928] 1 K. B. 776. M1, CO. A. 
58. rr a eer ie cr ien Oliver v. Sadler | 59b. a ae anaes v. Burn (1929), 46 
& Co., [1929] A. C. 584. oda Tt. BY. 
58. Add. Annotation :-—Refd. J ones vv. Great | 66. Add. Annotation :—Relfd. Winkworth — v. 
Western Ry. Co. (1980), 47 T. L. R. 39. Raven, [1931] 1 K. B. 652. 
59. Add. Annotation :—Consd. Coleshill v. Man- | 85. Add. Annotations :-—Refd. Silverman v. Im- 
chester Corpn., [1928] 1 K. B. 776. perial London WWotels (1927), 187 Ju. TV. 57; 
59a J—In Mar. 1926, defts. carried cui | es aa Board v. McGonnell, , 1928] 
e ° . ’ ° . Mo | 
C. B. ; 


demolition work on premises adjoining othe. 
premises, called X., under a limited licence | 112. 
given by the owners of premises X. One of! 


Ne 


Add. Annotation :-—Refd. Halliwell v. 
ables (1930), 99 L. J. K. BR. 358. 


a eee RR RE Ieee rem nee Sie ene cee cee ete 


Ven- 





Or ty ier ore ee ee ee et an Sir soe = = aw 


PART I. SECT. 1, SUB-SECT. 1. 


5 iv. -}—Negligence is not 
the absence of care which will prevent. 
an accident, but rather the absence of 
that care which a reasonably prudent 
person would exercise.— MACGREGOR 
. CANADIAN NATIONAL Rys. & 
EDMONTON CiTry, [1930) 3 W. W. K. 
3923; [1931] 1 D. L. R. 873 vary., 
}1930} 3 W. W. R. 237.—CAN. 


PART I. SEOT. 2, SUB-SECT. 1. 


33. xxv. ——.])-—An action of 
damages was brought against a firm 
of ginger beer manufacturers on behalf 
of two children who had been injured 
through drinking a bottle of ginger 
beer, manufactured by defenders, 
which contained the decayed body of 
&® mouse. The bottle was bought 
from a retailer, but the mouse, un- 
known to the manufacturers, was in 
the bottle when {it left their factory. 
It was possible for mice to cnter empty 
bottles at a factory, but the manu- 
factureras’ system of cleansing & 
inspecting the botfles before filling was 
the beat system known in the trade. 
There was no affirmative proof of 
carelessness by any of the manu- 
facturore’ servants in carrying out the 
system :—Held: defenders fell to be 
assoiizied: on tbe ground that, as 
defenders neither knew that the con- 
tents of the bottle were dangerous, 
por were coe aol parr wer hi 

angerous, they owed no duty e 
consumers, who had not contracted 
with them.—MULLEN v. Barr & Co., 
Lrp., M'Gowawn v. Bark & Co., LTD., 
(1929) 8. C. (Ct. of Sens.) 461.—8COT, 

m vi. .+—Where two motor 

tersectio 


cars are approaching an n 
& the one onthe left of the other makes 


an comer 











@ substantial entry thereon bofore the 
latter, the right of way which the 
latter would otherwise have had is 
displaced.— CHAMBERS, CLARK & 
OCRIGHTON ¢t SAMPSON, [1931] 2 
W.W.R. 251; 3D. L. KR. 206.—CAN, 


PART IJ. SECT. 2, SUB-SECT. 3.—A. 

713 iv. ---—-.]—Paciric Stacks, LTn. 
v JONES, {1928] 2 DPD. L. R. 897; 
(19238) 8S. C. R. 92.—CAN. 


PART I. SECT. 2, SUB-SECT. 3.--C. 

77 ii. -——-.]}~-ARMAND v. CARR & 
CarrR & Wricox, (1926) 3 D. L. KH. 
592; [1926] S. C. R. 575.—--CAN. 


PART I. SECT. 2, SUB-SECT. 8. -~ D. (a). 


80 xxii. ——.]--ZEINEL vo. WINNI- 
rEG Exec. Co., (1928) 3 Db. L. R. 570; 
(1928) 2 W. W. RR. 601; 34 Can. Ry. 
Cus. 267; 37 Man. L. ht. 412; revad., 
sub nom. WINNIPEG _Eticv. Co. 2. 
ZEIPRL, [1929] 3D. LR. 610; SC. KR. 
538.--CAN. oe 

80 xxiii. -}—Even though a 
motor car is travelling on the right- 
hand side of the road, the driver is 
not justified In holding to his course 
regardless of the consequences, but 
is bound to exercise reasonable care 
to avoid injuring others, & owes this 
duty to the driver of an appreaching 
car even if the latter has not yet com- 
plied with the statutory provision 
requiring him to turn ont to the right 
of the centre of une, gga ah to al 





wv. Wrrscn, [192 W. RR. 855.— 
CAN. rer : 

80 xxiv. ——. ANN *, SHARP 
c E. I.), (1929) 4 D. L. RH. 949.— 
‘CAN. 

82 vil. —— —— ——.}-—Persons 


1 


lawfully doing a work which interferes 
with a public right, e.g. contractora 
working on « highway, must uso 
reasonable care not to injure persons 
lawfully exercising that right, &, 
therefore, must take reasonable pre- 
cautions to warn such persons of 
dangers ercated by the doing of the 
work which the latter could not with 
reusonable care discover.--- MOOULLOCH 
», STAR CONSTRUCTION Oo,, [1928] 1 
D. 1. 2. 970; (1928) 1 W.W. RR, 211; 
22 Sask. L. It. 231.-- CAN. 


82 vili. ---- wo) - HARV 
”, CANADIAN PACIFIO RY. Co, & Hurst 
ENGINEERING & CONSTRUCTION CO., 
Lrn., {1920} 2 D. Le KH. 422; 3 
W.W. R72; 35 Crim. liv. Cas. 274; 
93 8. Tu. It. 257 .--- CAN. 

82 ix. —----- ----.J--In ap auction for 
persona] fojuries sustained as @ result, 
of pitt. driving bis motor car into a 
trench which deft. was oxcavating on 
a highway. held that deft. was guilty 
of negligence in not guarding the trene 
or giving plitf. an adcquate warning 
of it & pltf. was not guilty of con- 
tributory negligence. —PHILLIPR ou. 
MoKay, (1931) 2 W. W. BR. 98; 28 
}). L. Ti. 804.—CAN. 


PART 1. SECT. 2, SUB-SECT. 3.-—F. 


93 {. Carrters.)}—-A motor vehicle 
owned by two defta. was being driven 
by one of them, L., & pitf. was ha 
in a collision which tollowed :—Held ; 
pitf., though not a paase for hire, 
could malntain an action for damages 
for his injuries, want of ordinary & 
reasonable care on the part of L. being 
shown.-—-PARLOV v. LozIna & RAoLo- 
VICH eye 47 0. L. R. 376; 18 
oO. Ww. N. 1 9.—CAN 


es 


Cases 128-—243a. 


128. Add. Annotation :—Refd. De Freville v. Dill 


(1927), 96 L. J. K. B. 1056. 


181a. ——.)—HaARGROVE 0. 
Ls ba L. ® 59. 


BuRN (1929), 46 


184. Add. Annotation :—As to (1) Refd. Jones ». 


Great Western Ry. Co. (1980), 47 T. L. R. 39. 


189. Add. Annotation :—Refd. The Edison (1931), 


47 T. L. R. 686. 


148. Add. Annotation :—As to (2) Refd. Pontar- 


dawe Rural District 


Council v. Moore- 


Gwyn, [1929] 1 Ch. 656. 


ENGLISH AND Empire Dicest SuPPLEMENT. 


151. Add. Annotation :—Refd. Compania Mexicana 


156. 
161. 
162. 


181. 


De Petroleo El Aguila v. Essex Transport & 
Trading Co. (1929), 141 L. T. 106. 

Add. Annotation : -— Refd. 8.S. Singleton 
Abbey v. §.S. Paludina, [1927] A. C. 16. 

reg Annotation :—Refd. H. v. H., [1928] P. 
Add. Annotation :—Consd. Canadian Pacific 
i. v. Kelvin Shipping Co, (1927), 138 L. T. 
Add. Annotation :—Refd. Blay v. Pollard & 
Morris, [1930] 1 K. B. 628. 


Part Il—Negligence in regard to Property. 


208. Add. Annotations :—Consd. Forbes, Abbott 


& Lennard »v. G. W. Ry. (1927), 188 L. T. 
286. Apld. Compania Mexicana De Petroleo 
Fl Aguila v. Essex Transport & Trading Co. 
(1929), 141 L. T. 106. Refd. Silverman v. 
Imperial London Hotels (1927), 187 lL. 'T. 
57; Coleshill v. Manchester Corpn., [1928] 


|1 K. B. 776; The Hayle, [1929] P. 275. 


209. Add. Annotation :-—Refd. Coleshill v. Man- 


213. 


217. 


219. 


223. 


Ot it te wm 7 co NEE: 


PART I. SECT. 4, SUB-SECT. 2.—A, 
on iv. Revad., (1910) 1 W. W. l. 


150 i. Injr 
foreseen or a 
where negligence established. )— Hakp- 
ING v. Kpwarps & Tarisicn, Enwarps 
v. TaTisicn, 
NATISICH, (1929) 4 D. L. RR. SMB; 64 
oO. L. 9 AN 


PART I. SECT. 4, SUB-SECT. 3.—B, 
171 iv. 
[1929] 1 D. L. R. 1003; &. Cc. R 
affi., A a ie 4 
3 Ww. e R, 182.—-CAN. s 
PART II. SECT. 1, SUB-SECT. 2.— 
A. (b). 


chester Corpn., [1928] 1 K. B. 776. 


Add. Annotation :—Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 


Add. Annotations :—Refd. Silverman v. Im- 
perial London Hotels (1027), 187 L. 'l’. 57; 
are v. Manchester Corpn., [1928] 1 K. B. 


Add. Annotation :—-Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 


Add. Annotations :—-As to (1) Consd. Coles- 
hill v. Manchester Corpn., [1928] 1 K. B. 776 ; 
Addie (It.) & Suns (Collieries) v. Dumbreck, 
[1929] A. C. 358. As fo (2) Consd. Compania 
Mexicana De Petroleo El Aguila v. Essex 
Transport & Trading Co, (1929), 141 L. T. 106. 
Generally, Refd. De Freville v. Dill (1927), 96 
L. J. K. B. 1056. 





(Oe ly ee Ne ee 


py not cunable of being 
tcipated-— Liability only 


GaLi vw. Epwarps & picket fence. 
** Danger. 


R e 8 ---C ° 
spectator, 
v. ——~—. }—STEPHEN v. MCNEILL, 


S.C. R. 537: 
D. L. R. 172: [1928] 


LG RS 


248a. 





fence thore wore seats, & the heads of 
»ersous Sitting thereon would be below 
tho level of the picket & safety fences. 
The spectator, who had not been to b. 
Inotor cycle races before, attended in 
consequence of an advertisement, paid 
for adinission, & took a seat at a place 
where there was no fence above the 
He saw a  —wnotice: 
Do not lean on fence.” 
Ho assumed that the fence gave him 
sufficient protection. 
a motor cycle 
provious occasion similarly gone over 
the fence :-—Held: deft. was liable.—- 
CHATWOOD v. NATIONAL SPEENWAYS, 
Lrp., (1929) S. R. (Q.) 29.—AUS. 

242 ii. ———.J--Ba.NE v. SUNNYSIDE 
AMUSEMENT Co., 
D. L. R. 487.-—CAN, 


Unknown to the 


LTD. 





-}—Resps. were the proprietors of a 
space of land known as ‘‘ Dreamland,” which 
was a place for the entertainment of the 
ublic. On part of this Jand the ‘‘ Atlantic 
yer ’’ was erected by S., under the terms of 
an agreement withresps., by which a part of 
the land at “ Dreamland ”’ wastaken over by 


‘S$. for the purpose of erecting & running the 


‘ Atlantic Flyer.’’? Resps. under the agree- 
ment were to be paid 33} per cent. of S.’s 
gross receipts, but all moneys were in the 
first instance to be paid to the resps., who 
had the right to appoint the cashiers. Under 
rules & regulations attached to the agree- 
ment, a right was reserved to resps. to‘refuse 
admission to any person & to charge for 
admission to the ground. S. was bound to 
provide at his own expense a ticket-taker. 
Resps. advertised inviting persons to 
‘* Dreamland.”’ W. was killed while on one 
of the boats of the ‘‘ Flyer” in consequence 
of a bolt giving way & the occupants being 
flung out. Applt., as his mother & partial 
dependant, claimed damages under Fatal 
Accidents Act, 1846 (c. 03), against resps. :— 
Held: on the terms & rules of the agreement, 
there was no contractual relation between 
resps. & deceased, & as the advertisements 
of resps. did no more than invite people to 
the area of land owned by them, there was 


OtTrawa, [1929] 4 D. L. R. 492; G4 
O. L. R. 275; affo., {1929} 3 D. L. BR. 
317; 63 O. L. ht. 626.—CAN. 

5 Person sharing offices with 
friend.}—Pltf. had for a number of 
yeats shared with a friend an office 
in deft.’s building which the friend 
leased from deft. Pltf. paid the friend 
half of the rent, & they gave one 
another mutual assistance in their 
business. When pitf. was entering a 
asscnger clevator in the building it 
regan to slide downwards, with the 
result that pltf. fell forward & was. 
injured. A jury returned a verdict 
for damages on which judgment was 
given for pltf., & ‘deft. appealed: 

Held: pitf. was an invitee, &, there- 
fore, deft. was under the duty toWards 
him of taking reasonable care that the 
promises were safe.—-GORDON v. CANA- 


had on a 


0 ee 


(1931) 4 


242 i. Spectator at public exhibition.) 
-——At a motor cycle race meeting con- 
ducted by a co., a spectator was injured 
through a motor cycle getting out of 
control, & after colliding with another 
motor cycle, jumping over the fence. 
The raai took place at high speeds 
on o flat kK surrounded by a wire 
mesh safety fence, a foot outside 
which was a picket fence of the same 


height. In addition, in places, there 
was another fence oreo on top of 
the picket fence. Outside the picket 


| be 


sa. Child in corporation playground.) 
— Deft. city corpn. established & con- 
ducted ‘supervised playgrounds "’ 
throughout the city & employed 
Rupervisors to take charge of them :— 
Held; the corpn. assumed, or held 
itself as having assumed, the obliga- 
tion of taking reasonable care of such 
children as should resort to the play- 
grounds, & was bound to make somo 
reasonable effort to protect them from 
dangers known or reasonably to 
upprehended.—MCSTRAVICK tr. 


2 


| 
| 


DIAN BANK OF COMMERCE, [1931] 3 
W. W. Rt. 185, 373.—-CAN. 


PART II. SECT. 1, SUB-SECT. 2.— 
B. (a). 


247 xi. —— ——.}—GUILFOIL_ wu 
McAviry (T.) & Sons, Lip. (N. B.), 
{1927} 3 D. L. R. 672.—CAN. 

252 i. —— -—--—- Danger un- 
known to invitce.}—GORDON & GORDON | 
ane {19 1} 2 Ww. WwW. R. §02.— 





256. 


261. 


no invitation to deceased to enter upon 
property on which there was a hidden danger 
under the control of the inviter.— HUMPHREYS 
v. DREAMLAND (MARGATE), Lrp. (1930), 100 
L. J. K. B. 187; 144 L. T. 629; 74 Sol. Jo. 
862, H. L. 

Add. Annotations :—As to (1) Consd. Addie R. 
& Sons (Collieries) v. Dumbreck, [1929} A. C. 
358. Refd. Oldham v. Sheffield Corpn. (1927), 
136 L. T. 681. Generally, Refd. Coleshill v. 
Manchester Corpn., [1928] 1 K. B. 778. 


Add. Annotations :—Refd. Silverman wv. Im- 
perial London Hotels (1927), 137 L. T. 57; 
Dee Conservancy Board v. McConnell, [1928] 
2K. B. 159. 


267a. Proprietor of Turkish baths—-Dangerous 


291. 


304, 


309. 


insects.]|—Circumstances (see CONTRACT, No. 
5168a, ante), in which :—Held: apart from 
contract, defts. were under an obligation to 
a person using their premises to abstain from 
negligence, & if they, knowing of the danger, 
did not take sufficient precautions & such 
person were injured, he could recover.-— 
SILVERMAN v. IMPERIAL LONDON ILOTELS, 
Lip. (1927), 187 L. ™. 57; 43 T. L. BR. 260. 

Add. Annotations ;:----Consd. Coleshill v. Man- 
chester Corpn., [1924] 1 K. B. 776. Refd. 
i v. Sheffield Corpn. (1927), 136 L. T. 
Add. Annotation :—As to (1) Consd. Oldham 
v. Sheffield Corpn. (1927), 136 L. T. 681. 


Add. Annotation :—Consd. Addie R. & Sons 


Vol. XXXVI.—Negligence. Cases 2438a—310a. 


the children of the neighbourhood, without 
any licence to do so, used it as a playground. 
On the land there was a large elm tree, & by 
a contract between the owner & deft., who 
was a nurseryman, tho latter undertook to 
fell the tree. On the day on which the tree 
was expected to fall there were many 
children on the land, & deft. or his assistant 
more than once drove them back from the 
tree. At 5.15 p.m. the tree was held up by 
one root only, & deft., knowing that when 
that root was cut the tree would fall within 
two minutes & without giving any further 
warning to the children, cut that last root, 
whereupon the tree fell & in its fall hurt pltf., 
a boy ten years of age. In an action in the 
county ct. by pltf. against deft. for personal] 
injuries the judge found that deft. had been 
guilty of negligence in not warning the 
children that the tree was about to fall, & 
that plitf.’s injuries were due to that negli- 
gence ; but he further found that pltf. was 
a trespasser on the land. & on that ground 
he gave judgment for deft. On appeal :—— 
Held: deft. owed a duty even to a trespasser 
not to do any act, which would alter the 
condition of the land & might injure him, 
without giving him warning; the judge in 
finding that deft. had been negligent had 
found that he had committed a breach of 
that duty towards pltf., though a trespasser ; 
4 pltf. was entitled to judy anent.—MOURTON 

PouLter, [1980] 2 K. 1. 183; OO L. J. 


(Collieries) v. Dumbreck, [1029] A. C. 358. 


309a. -——- ——--.} —A piece of waste land, whose 
owner was laying it out as a building estate, 
adjoined ei highway & was mntenced: 


PART II. SECT. 1, SUB-SECT. 2. - 


« (Bb), 


261 ii, --——.}-—-PItf. went to deft."s ! 
Sue a | did not justify him In leaving tho place 


butcher shop to buy meat; 
the employee who served him about. 
eas, & the employee motioned with 
tis head to a shelf where there were 
peas; 


floor near the shelf, fell into the ecllar 
& was injured. The employee knew 

the trap door which guarded the hole 
was up, & did not warm pltf. The 


shelf was in a part. of the aie to which | 


customers occasionally went :—-Held: 
pltf., an invitee, was not in a part of 
the shop to which be was not. invited, 


& it could not be said that he was not ; 


excreising ordinary care because, going 
across a shop to look at goods upon u 
particular shelf, he did not cast his 
eyes on the floor to see that no trap 
had been laid for at -—RuUPLEN t. 
Cy he mas {1930} 3 D. L. RR. 224; 

65 QO. - 224. -~CAN, 


PART II. ads ie SUB-SECT. 2.— 
sb. Public Library: Board,.|\—Held : 


Hable for injury sustained by pltf., by | track. |-—-ACADIA COAL CO. v. MCNEIL 


a fall upon an icy step of the public 
library building, which she was leaving 
after exchanging bocks in the bee 
Pa Nae ea v. te OF W oe Te } 


PART Hl. SECT. 1, SUB-SECT. 2.—C. 
268 iv. ——.J—Pitt., looking for 


employment, came by permission of | 


defts.” foreman upon § their ee 
during the erection thereon of a build- 
ing, & spoke to the foreman at the foot 
of a stair. The foreman told him to 
wait there, or wait where he was & 
he would sce about him. 
injured by a piece of wood, part of 
an open hoist, which some time after- 


pitf. walked across the shop to | 
the shelf, but stepped into a hole in the | 


Pitf. was | 


at oe tenements fie 


' 
! 


K. B. 289 ; 
sub nom. 


| 310a. 
ds | 


a atte | 





wards fell upon him «hen he was in 


another part of the preni vos :--leld : 


! 
: 
| 
| 
| 
| 
| 
| 


although pIitf. was an iaivitees, the 
invitation to reniia wax Inited, & 


indicated & going to another part of 
the premises where thore was danger ; 
he had no right to be where he was 
when struck & defts. in the cireum- 
stunces owed hint no duty.--AZZOLE 


» YATER CONKBTRUCTION Co., [IOZ8] 
1D. L. R. 233s 6) OO. LL. RR. Aig. - 
' CAN. 


a }— 


268 v -It. would be imposing 
too great a liability on a lundowner 
who peruits bis preniuses to be used 
ts a picnie ground, in the hope of 
profit, to hold hina liable for a disaster 
to a child whose parents permit biin, 
not mercly to bathe upon the safo 
beuch in front of the picnie grounds, 
but to stray away to a danger in front 
of adjacent premises where he could 
not be supposed to be invited to 
disport. hiinself. -— DRINKWALTER 4. 
MORAND, (1920) 4 D. L. tk. 421; 64 
QO. LL. R. 124,.--CAN. 


, PART Il. SECT. 1, SUB-SECT. 3.——A. 


| 


| 
i 
| 
| 
| 
! 


; jt & anuther motor car. 
| judge found ne 
: deft. & awarde 


286 ii. —— Children walking along 
11927) 3D. L. R. 8715 (1927) &. i R. 
497; 33 Can. Ry. Cas. 49.—CAN 


287 i. Clucsts.|-—Pltfs., who were 


' gratuitous passengers in deft.’s motor 


car, were injured in ea collision between 
The trial 
ence on the purt of 
rth pltts. damages. 
Deft. appealed :—Head: the appeals 
should be dismissed. —LECHTZIEK 0, 
LECHTZIER, LEVY v. LECHTZIER, [1931] 
ae W. KR. 425; 1D. L. R. 1004,-— 


PART IH. ang ¥ SUB-SECT. 3.— | 


286 xiii. ——- ——-.}-ACADIA COAL 


3 


"Mou ‘ON Uv. 
190; 46 T. 
jen o---- Felling tree.]. 
Pourrun, No. seh eke: 


ee ane em Re Oe —emtee et ru REE aeons te me 


M3 L. 'T. 203 35 Com, Cas. 30S ; 
PouLTER, 04 J. P. 
74 Sol. Jo. 370. 

- MOURTON — tv, 


L. RR. 256 


Co, v. MeNEa: os 73 DL. KR. SThS 
11027] Sus KR. 407; 33 Can. Ky, Cas 


——_: 


° 


288 xiv, —~~ -------.}---The driver of 
a motor car is Hable for Injuries caused 
a gratuitous Heong Sg by bis nogll- 

ence in driving the car.—LIMLD & 
Strewarr (B. C.), (t929) 2 
1). L. Jt. 349 ; : revsy., {1926) 3 DD. dl. MR. 

550; 3W » W. 2. 205.- CAN, 

288 KVe cee ee de The driver of 
@ motor car whic b ik travelling behind 
another car is under the duty to a 
possenger in his car to anticipate & 
take reasonable care to avoid the risk 
which inay urise from the driver of the 


AME Uv. 


| carabead doing what be should not do, 


cy. Making a sudden left-hand turn at 
an intersection without giving any 
signal of dis intention to tur. 
MeLeov t. Boun VBEK & ATEINA, i931} 
2W. W. WR. 805. -- CAN, 


PART II. SECT. 1, SUB-SECT. 4. 


307 xiv. -----.}--Tho adult pltf., 
buving business with defte., drove his 
motor-trnck inte their enclosed 

ywremises & left it standing therein. 

is daughter, the Infaut pltf., who bad 
uccompauted him, remained seated in 
the teuck. It was struck by o car of 
deft.’s which was pushed over the end 
of a railway siding. The truck wus 
damaged & the tnfunt me fujured :-~- 
Held; the infant pe was ® imecre 
trespasser & coul not recover.-~ 
ee v, Cia IAN NATIONAL KyYs,, 
(1929) 4 D. L. Fi. 1753 345 Can. Ky. 
Cas, 309; 64 0. L. HH. 2113 revay., 
ka aD. L. R. 762: 45 Can. Ky. 

. 305; 63 O. L. i. 537.--CAN. 


PART II. SECT. 1, SUB-SEOT. 6. 


dt. —-~— Window broken by neygli- 
gence of servants.|—Defts. were tho 
occupiers of a builc abutting on the 
street. Two servante of defta. were 


& 


oy ° 


Cases 321—3828a. 


$21. Add. Annotation :—Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 


322. Add. Citations :—136 L. T. 681; 91 J. P. 
69; 25L. G. R. 94. 
Add. Annotation :—Distd. Coleshill v. Man- 


chester Corpn., [1928] 1 K. B. 776. 


Hot water boiler—-Heated by gas burner 
without flue.}— Defts., who were builders, 
sold a house to a purchaser, the contract 
providing that before conveyance the house 
was to be completed with a design similar 
to that of other houses on defts.’ building 
estate & to be fit for habitation. In these 
houses the hot water for the bath was pro- 
vided by a kitchen boiler heated by a gas 
burner with no flue to carry off waste pro- 
ducts & with a linen shoot between the 
kitchen & the bathroom. A _ similar 
apparatus was installed by defts. in the house 
in question, & after the installation the gas 
co., on behalf of the purchaser, who was 
already in occupation as a tenant-at-will 

‘pending completion, set the regulator at 
45 feet an hour, & the apparatus, when 
80 regulated, was perfectly safe. The pur- 
chaser or his wife, in all probability, after- 


358a. 





382a. Motor-van mounting paver:ent.}—-Where a 
motor-van gets on to a pavement intended 
for foot-passengers & injures persons 


+ 
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wards altered the regulator to 75 feet an 
hour, which was dangerous, & they were 
found dead in the bathroom, death being 
due to the inhalation of carbon monoxide. 
On behalf of their infant daughter their 
administrators brought against defts. an 
action for damages, (a) for breach of & 
contract to render the house fit for habita- 
tion, & (b) for negligently installing the 
apparatus so that noxious gases or products 
of combustion would be omitted into the 


~ house. The evidence established that such 


an installation, properly regulated, was not 
dangerous, & that defts. had nothing to do 
with the regulation :—Held: (1) since, apart 
from statutory exceptions which did not 
apply, a landlord or a vendor of real estate 
was not, in the absence of express contract, 
Jiable to his tenant or purchaser for dangerous 
defects, & since there was no evidence of the 
house being unfit for habitation with the 
apparatus properly regulated, pltfs. could 
not succeed on the ground of contract ; 
(2) since the apparatus as installed by defts. 
was not dangerous, pitfis. could not recover 
on the ground of tort.—BOTTroMLEY v. 
BANNISTER (1931), 48 T. L. R. 39. 


Part Ill_—Negligence in relation to Highways. 


explanation, constitute evidence of negli- 
gence.—ELLOR v. SELFRIDGE & Co., LTD. 


(1930), 46 T. Li. R. 236; 74 Sol. Jo. rae : 


standing there, these facts, in vhe absence of ane 


we o reewr me = rene meme 9 we meee 


ongaged on the third tloor of the build- 
ing in moving a large table by means of 
an electric hoist. Overlooking the 
strect. on this floor was a window, half 
of which was projecting over the street, 
having been oponed to give the tablo 
moro play. Ono servant was holding 
the table top, & the other servant was 
working the hoist. At a time when 
the table was suspended in the air, the 
foot of the servant holding the table 
slipped, & in consequence the table 
struck that half of the window pro- 
jecting over the street. The window 
was broken & the pias fell on pitf. 
sassing in the street bolow & injured 
dni. Tho other windows on this 
tloor of the building had been broken 
on previous occasions by rolls of 
linolewm whilst being moved by the 
eleotrio hoist :—2Zeld: pltf.'s Injuries 
were caused by the negligent uso 
management of defts." property by 
their servants, & that such negligence 
was the effective cause of pltf.’s 
injurios.— MORE v. Wpwarps & LAMB, 
(1929) S. BH. (Q.) 171.--AUS. 


d il, Dead tree falling on high- 
way.J--The occupier of land on which 
there {s standing a dead tree which 
had EOE there naturally & which 
ja not. overhanging his boundary is 
not Hable to a person who while on the 
enjoin highway is injured by the 
falling of the tree across the highway.— 
PATTERSON t. BOARD OF ScnHoon 
TRUBTEKS OF NORTH VANCOUVER, 
PATTERSON v. CANADIAN _ ROBERT 
DOLLAR Co., [1929] 3 D. L. R. 333 2 
Can R, 181; 41 B. CG. R. 123.— 





ex. Unguarded excavation on pro- 
perty—~-Property unfenced from side- 
walk. }—Deft. owned a property at the 
corner of F. Strvet & Hirst Avenue. 
There was a fonce along F, Street but 
no fence on First Avenue. Thero was 
an unguarded axcavation on the 
property intended for the basement of 
w house, about two feet from the line 


on 
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arere ~ 


of F. Street & about twenty feet from 
tho line of First Avenuc. On a dark 
& foggy night pitf., who was a stranger 
in the town, was walking to his home. 
He inissed his way on First Avenue 
where thero was no sidewalk, fell into 
the excavation & was es te bi Held : 
as there was no fence, pitf. in straying 
upon deft.’s land was not a trespasser, 
« there was a duty upon deft. not to 
maintain a trap such as this excava- 
tion. Pltf. was therefore entitled to 
over.—HBLANCRARD v. VAUGHAN 
(1930), 42 B.C. R. 446.—-CAN. 


PART II. SECT. 8, SUB-SECT. 1. 


337 vi. ----— Application of R. S. O., 
1927, c. 146.}--MCAULIFFE 1. HUB- 
BELL, [1981]1 D. L. R. 835.—-CAN, 


PART Il. SECT. 3, SUB-SECT. 2.—A. 


842 xvi. ——.]—Deft. who set fire 
to orchard prunings & brush which he 
had piled up on his land, held to have 
been negligent in failing to take proper 
precautions to see that the fire did not 
get beyond his control to tho injury 
of pltf.’s adjoining property.—MarR- 
BHALL He Hutton, [1928] 2 W. W. Wh. 


342 xvii, ——.] — McRury +. 
Dominion Coa. Oo., Lrp. (1896), 40 
N. Ss. R, 89.—-CAN., 


842 xviii. -]— When a fire ia 
oaused by negligence on uncleared arable 
land damages are to be aasesaed on the 
ordinary principle that pltf. is entitled 
to have the difference in value to him 
of the property before & after the fire. 
Damages allowed should take into 
account the extra cost of clearing, loss 
of productivity, & lose of feed, & 
et these should be offset any 
advantages arising, such as the sale 
of timber partially burnt & any 
deductions such as the restoration of 
the land to its origina) condition by 
natural growth before there is a like- 
lihood of its being nsed for farming 


4 





tation :—Refd. Halliwell v. Venables (1930), 99 
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purposes.— GENDERS . SouTu AUSs- 
TRALIAN Rrs. Comr., [1928] S. A. 8S. R. 
272.— AUS. 


PART II. SECT. 4, SUB-SECT. 2.—A. 


362 i. Liability of manufacturer of 
dangerous article—To warn purchaser 
of dangerous character—-Liability to 
third party-- Article dangerous in itself.) 
—-Where tho vendor of a chattel, in this 
case a firework, which belongs to the 
dangerous class delivers it with a 
proper warning to recipient, he owes 
no further duty to the person who 
receives it from the recipient, nor, 
where the danger is apparent on the 
face of the thing, does he owe a greater 
duty with regard to the manufacture 
of the article than if it was not a 
dangerous thing in itself.—BROWNLEE 
v. HAND FIREWORK O©o., [1931] 1 
Ce R. 127; 65 O. L. R. 646.-— 


PART III. SECT. 9, SUB-SECT. 1.—B. 
The driver of a tramcar when dn 
ina ni should keep his car under suc 
control that he may stop it within the 
limits of his vision.—VANCOUVER ICE 
& StToraGe Co. v. BRiTIsH COLUMBIA 
EvEcTric Ry. Co., [1927] 1 W. W. R. 
631; 38 B.C. R. 234.—CAN. 

b (p. 60) i. —-—./+—The griver of a 
motor vebicle upon city streeta may 
be grossly neg t if his car is 
travelling at. the permitted speed of 
20 miles per hour, or even at a much 
lower rate of speed: what is an exces- 
sive rate must depend upon the cir- 
cumstances of each case. In this 
ease, where there waa a collision of 
motor vehicles at the intersection 
of two city bways :—Hed: the 
driver of the vehicle on the right had 
not such a clear view of approaching 
traffic as made It safe to epprcect the 
intersection at the rate at which his 
vehicle was trayclling—15 miles an 
hour of more.—MARTIN v. POWELL, 


896. Add. Annotation :—Apld. Brooke v. Bool, 


[1028] 2 K. B. 578. 





Vol. XXXVL—Negligence. Cases 806-4008, 


400a. Presumption that car driven by owner or 


agent.}—Where a pltf. in an action for 





POWELL v. MARTIN, ate 4p. lL. R. 
149; 62 0. L. R. 436.—OAN. 

h (p. 60) tl. ——.}—In ordinary 
c ces, if a driver turns out of 
& across tho line of traffic, after giving 
utting out his 


the usual warning b 
hand (although his a0 y may not be 
t as to make sure), he acts 


80 
negligently unless he has at least 
reasonable ground, beside the mere 
fact of his warning, for believing that 
he can cut across without endanger- 
ing approaching traffic.—GREEN  v. 
h (p. 60) iii. ——--.]--CAMERON 
McDONALD, [1931] 1 W. W. R. 
9 D. I. R. 978.——CAN. 
u (p. 61) i, ——.]— COLLINS v. 
GENERAL FERVICE TRANSPORT CO. 
(B. O.), (1927) 2 D. L. R. 853.—CAN. 


u (p. 61) ii, ——.]}-—SCHONBERNER ¥. 
BARRON celta). ee 8D. L. R. 708; 
: 417.—CAN. 


(1927) 2 W. 

u (p. 61) iff, -}—Even though a 
motor car is travelling on the right- 
hand side of tho road, the driver is not 
suetines in holding to his course regard- 
eas of the consequences, but is bound 
to exercise reasonable care to avoid 
injuring others, & owes this iuty to 
the driver of an approaching car even 
if the latter has not yet comp)ted with 
the statutory provision requiring him 
to turn out to the right of the centre of 
the highway.—AUDET v. WELSCH, 
[1929] 2D. L. R. 186; 238. L. R. 165; 
[1928] 3 W. W. R. 655.—CAN. 

u (p. 61) iv. -}—A driver of a 
motor vehicle must expect tho presence 
of other persons & animals on the high- 
way, & his failure to see thom in time to 
avoid running into them may amount 
to negligonce.— KEATLKY v. SPEARING, 
[1931] 2 W. W. R. 309.—CAN. 

u (p. 61) v. .]—FPltf., a podes- 
trian, was proceeding over a footpath 
to a gate into a place on a racecourse 
where motor vehicles parked. A 
motor car proceeding over the fvot- 
path, which at this point was asphalted 
as a track for motor cars, & into the 

arking place, ran down pltf. from 
hind. Pltf. did not see or hear 
deft.’s car, but. before approaching the 
asphalted track he looked into the 
motor park & also on to the bert ka 
On 


v. 
T31; 











but along the direction opposite 
which pltf. was approaching. 
approaching the gate, he stopped 
inomentarily facing the motor park. 
The driver of the car gave no sufficient 
warning, & came from such a direction 
that the plitf. was entitled to expect a 
warning. The car was accelerated just 
aah i eee tf. iat ' oo 
was ‘Yy of negligence Vv a 
an excessive pe & had disabled 
himself from avoiding the consequences 
of plitf.’s default in not keeping & more 
careful look out.—RANKIN 0. RICHARDS 
(1929), S. A. S. R. 100.—AUS. 











386 x. ———.}-— SOLOMON v. Mus- 
BETT & Briaut, LTp., (1926] App. D. 
427.—S. AF. 

386 xi. .}--A motor truck 


proceeding westerly upon a highway 
wae about 5 fect from the south kerb, 
when, as it approached an intersecting 
highway, it struck a boy riding a 
bicycle injured him. In an action 
to recover damages for the injury from 
the owner of the truck Stree negii- 
gence of the driver, the j 
directed the jury as a matter of law 
that they were entitled to find the 
driver negligent, from the one circum- 
stance that he was on the wrong side 
of the highway :—Held: misdirection, 
& a new trial was ordcred.-—ALLEN ¢. 
fore: ee 4D. L.R.62; 620.1. R. 
433. AN. 


886 .}~The driver of a 
motor vebicle is guilty of 


“eemEe come Garenee IEE 


in constitutes nce 
travelling on the left side of the road, | NaTIONAL Frere igen (1929}3 W. W. 


| 


2 
d 
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without any just excuse for doing so, 
v knows or ought to know that by 
80 PD he is likely to collide 
with another vehicle coming from the 
Spporite direction, & under such con- 

tions he is under the duty to use 
more care & keep a better look out to 
avoid a collision than would be 
required of him if he were en his proper 
side of the road.— ERICKSON v, KLATT, 
(1929) 3 D. L. RR. 295; 2W.W. RR. 5; 
23 8. L. R. 567.—CAN. 

889 i. Insufficient lighting.|}—In an 
action for damages resulting from ua 
collision between automobiles the 
judge found that the real cause of the 
accident was that deft.’s car waa boing 
driven at night with only one lightoc 
headlight. eft. appealed :-- Held: 
said finding was justified & the appeal 
should be disinissed.---Nispirr  v. 
CARNEY, en 3 OW. W. RR. 504; 
[1931] 1 D. L. R. 106.—-CAN. 


se. Failure to give signal—Of intention 
to turn.jJ—It is incumbent upon the 
driver of a vehicle, who desires to 
change his course & to turn into another 
street, to give a war to that offect, 
& to turn the corner at a pace which 
will give him complete control over 
his vehicle.—Uys vv. Uys, [1927] 
App. D. 8394.-——S. AF. 

sf. Lack of sufficient control.J—The 
driver of an automobile should bavo 
his car under such control that ho is 
able to come to a stop in the space 
which be sees cloar aheud.—MAacGILL v. 
HoumMks (1927), 39 B. C. R. 65.—CAN. 

eg. Failure to give notice of intention 
to cross street.}—-BIOW v. MAYLAND 
(Alta.), [1929] 4 D. L. HR. 561.—CAN. 

sh. Absence of ‘clear view ’—In- 
sufficient headlight.) — Nurvan ev. 
O'CONNOR Freevon, (1929) 4 D. L. 1. 
6 ’ 64 0. Li it. 208.-—CAN. 

sj. Fatliun. ta slow down.)}--- 
When a person difving w motor car 
at night knows thar another car is 
on the road a short distance ahead, & 
his vision is so interfered with by the 
lights of an approaching car that he 
cannot see the location of the car 
abead, he ia under the duty of slowinst 
own & proceeding with his car under 
prevent it from 

car ahead.~ ~ 


Y {1930] 2 
W. W. R. 529; 3D. L. R. 9193; 2t 
S. L. R. 520.—CAN. 

sk. -}—NORTHERN ELEc- 
Tric Co., tp. v. KELLY, (1931) 3 
WwW. WwW. R, §27,.—-CAN. 

sl. Running with one front light.)--- 
RUBBERNUS v. DowNARD, [1930] 2 
D. L. R. 767.~-CAN. 

am. Itesturting tari in fog-—Passengers 
not told to atight.j—Whiile a taxicab was 
being driven in a dense fog astride a 
street-car rail its engine stalled, & 
before the driver could start it again 
the cab was run into by a street car 
of the taxi 





such control as will 
nto the 
v, MULLEN, 


crashing 








which, despite the warnin, 
driver, approached from behind & the 

assengers in the cab were injured :— 

eld: the fact that the driver did not 
first get his passengers out of the cab 
before attempting to get {t under way 
again did not constitute negligence ; 
nor did the driver by driving astride 
the rafl or because of the position of 
the car after it stalled violate the 
traffic bye-law relied on by pltfs.— 


NOWELL v. YELLOW OAR -» LTD. 
{1930} i D. L. R. 491; (1999) 3 
WwW. . R. 616; 41 B.C. R. 404; 
roped. 1929} 4 - L. R. 280; 21 
Ww. i 2. 822.—€, WN, 
en. Failure to keep distance from curs 
ahead.}—There is no authority for 
propound a rule that the failure of 
the driver a motor car to keep at a 
distance than ax to eight 
from cars-abead of him always 


.—~-STANLEY 0. 
Tn. 


5 


| 





reel 


8. C. R. 60.-—CAN. 


so. Car pers for reasonable time. }-—- 
Brain v. CRINMAN, [1931] 1 D. L. R. 
§46.—-CAN. 
_ sp. No liability to apr picid appear- 
ing suddenly from behind parked cars. }-— 
TAYLOR v. AINBLIB, [1931] 3 D. L. R. 
26.—CAN. 
sq. Intersection controlled by light 
signals--No liability when pedestrian 
suddenly disobeys eee TULMB v. 

sr. Driver of one cur negligent— 
Damage caused by driver of second car 
swerving to avotd accident—Liability of 
Jirat driver.{—Tatision vo. KDWARKNS, 
(19381) 8. Cc. R. 167; 2D. LL. RR. 521.--~ 
CAN. 

st. Approaching interseclion at excca- 
sive speed.j|-—Held: pltf. wus also 
nogligent in approaching the inter- 
section at an wilawfal & excessive 
rate of speed, namely, about forty 
miles an hour.—-ANDERSON v. PARNEY, 
11930) 4 D. L. Lt. 833; 66 O. L. R. 
112.—-CAN. 


sv. Glaring headlighta.|—-TINKLER 1. 
GorBEL, [1031] 2 W. W. RR. 413.—CAN. 

sw. Putting chaina on car after dark— 
No rear light.|-—1t 1s noelinerice for the 
driver of a motor car to kneol in tho 
roadway sftor dark for such a purposy 
as tho potting en of chains without 
having the red light on the rear end of 
his car which Js called for by_ Motor 
Vehicle Act.--SimeoRaA ov. TiIpan, 
(1931) 1D. L. RR. 694; [1930] 3 
W. W. RR. 405.—CAN, 

ax. Hreach of Guhting regulation as 
contributory negiigcnece.|---MORRIBON @. 
£ERGUBON, [PBA 1 Oo Lb. RR, 9b: 
M. P. TR. &3.-- CAN. 


PART II. SECT. 9, SUB-SECT. 1.--C. 

Vehicle driven by third party ~~ With. 
ouner’s permission. | -~- See UENUY, 
bart IX., Sect. 4, anb-sect. 1, C. 


PART III. SECT. 9, SUB-SECT. 1.—-D. 

401 i. Duty of driver to give place to 
pedeatrian.}—-NLLIoTr 0. JOHNSON, 
{1929} 1D. T. 1. 208; (1928) 8. CO. ht. 
40%.---OAN, 

402 i. Injury must be attributable lo 
He ey og of driver—Effect of con- 
trihutory negligence of pedestrians — 
Effect of bye-law against '* rover - 
—CHESTER », KINNEAR (A. a (1927) 
aan L. H. 47; [1926] 3 W, W. BR. 601.— 
402 ii, —— ——— Duly of tramcar 
drivers. }—SYMONB v, WINNIPEG HLEC- 
TRIG Co. (Man.), (1928) 1 D. L. R. 159; 

1927] 3 W. W. It. 650; affd. sub nom. 
WINNIPEG KLKorric Co, vw. SYMONS, 
19029)2 D. L. R197; (1928) 8S. Cc. 
27.—CAN. 

402 iil. ica arta ’ HOAR v. 
ESE ATY (1926), 20 W. A. L, RR. 67. 


— 


PART III. SECT. 9, SUB-8ECT. 2. 

413 1. Defective alrering gear of motor 
ear—Knoutedge of defect.\— Moin  v. 
HILx (1927), 30 W. A. BR. 56.--AUS. 

413 Hh. Defective steering gear of 
motor car, }— Deft. was driving a motor 
car with defective stecring gear when 
the car swerved owing to such defect 
& ran over pltf.’s dog:— Held: that 
driving # motor car in a defective 
condition if the injury may reasonably 
be discovered or is own renders # 
person Hable for the injuries of which 
the defect is the effective catise.—- 
Motr v. His, [1928] W. A. L. Tt. 56. 


PART II. SECT. 9, SUB-SECT. 7. 

ni. ——- Absence of licence & lights.) 
— The failure to take out a licence to 
operate a motor car does not bar the 
recovery of damages ting from tho 


S miennaamemand me 


Cases 400a—457a. 


negligence proves that damage has been 
caused by deft.’s motor car, the fact of 
ownership of the motor car is ma facie 
evidence that the motor car, at the material 
time, was being driven by the owner, or by 
his servant or agent.--BARNARD v. SULLY 
(1931), 47 T. L: R. 557, D. C. 


421a. Parties—Defendant insured—Institution of 


third party proceedings against insurer.|]— 
(1) As a general rule, in the absence of special 
circumstances, the insurance co. which has 
issued a motorist’s insurance policy should 
not be brought in as a third party at the 
hearing of an action for damages by the 
injured party against the motorist. 
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(2) It is a well established rule of practice 
at the Bar, enforced by the judges, that in 
an action against a motorist the jury should © 
not be informed that deft. is insured.— 
Gowark v. Haus, [1928] 1 K. B. 191; 96 
L. J. K. B. 1088; 137 L. T. 580, C. A. 


tations :—As to (1) Refd. Grinham v. Davies eee 
L. T. 379. 48 to (2) Apld. Grinham v. Davies (1928), 

139 L. T. 379. 
421b. ——- —— ———.]—LOTHIAN v. Epworru 


Press (1926), [1928] 1 K. B. 199,n.; 96 
. J. K. B. 1092, n.; 137 L. T. 682, n., C. A. 


Annotation :—Distd. Gowar v. Hales, [1928] 1 K. B. 191. 


Part Vil.—Children. 


450. Add. Annolation :~--Expld. Addie R. & Sons 


(Collieries) v. Dumbreck, [1929] A. C. 358. 


451a. -——-.]}—A co. having works near a railway, 


under a licence from an adjoining landowner, 
constructed a siding on his land & erected 
thereon a post to which a pulley block was 
attached called a sheave. To move a truck 
along the siding, a wire rope passed through 
the sheave & round a winch worked by a 
dynamo, & one end of the rope was fastened 
to the front of the uruck & the other to the 
back. The siding adjoined sou.e fields which 
were let to the local authority as a play- 
ground. A boundary fence between the 
siding & the fields had disappeared, &, to 
the knowledge of the co., children frequented 
the siding & played round the sheave without 
interruption except when the haulage 
machinery was about to be put in motion, 
which occurred about three times a week. 
On one occasion when a truck had to be 
moved two of the co.’s employees, in accord- 
ance with their usual practice, walked to the 
sheave for the purpose of sceing that the rope 
was properly adjusted & of driving children 
away. After the men went back to start 
the machine a little girl, aged five, was seen 
swinging on the rope, & the movement of 
the rope caused her hands to be caught in 
the pulley & crushed, & her brother, aged 
nine, was similarly injured in coming to her 
rescue. The father, for himself & as next 
friend of the children, claimed damages 
against the co. for the injuries sustained by 
the children :—Held: it being well known 
to the co. that when the machine was going 
to start it was extremely likely that children 
would be near the sheave, the duty owed by 
the co. when they set the machine in motion 
was to see that no child was in such a position 
as to be exposed to danger by the occasional 


457a. 








use to which the machine was put, & that 
they had failed in that duty. The immediate 
danger being apparent, it was not material 
whether the children were or were not 


_ trespassers.— EXCELSIOKk WIRE Rope Co., 


Lrp. v. CALLAN, [1930] A. C. 404; 99 L. J. 


 K. B. 380; 142 L. T. 531; 94 J.P. 174; 35 


Com. Cas. 300; 28 L. G. R. 648, H. L. 


Annotation :—Folld. Mourton v. Poulter, [1930] 2 K. B. 183. 
457. Add. Annotation :—Apprvd. Addie R. & Suns 


(Collieries) v. Dumbreck, [1929] A. C._358. 


.J—A boy four years of age was killed 
by being crushed in the terminal whee) of 
a haulage system belonging to a colliery co. 
The system, which was used for depositing 
ashes on a bing situated in a field adjoining 
the colliery, consisted of an endless wire 
cable operated from time to time, as might 
be necessary, from the pithead by an electric 
motor, while at the other end of the system, 
which was not: visible from the pithead, there 
was a heavy horizontal iron wheel round 
which the cable passed & returned. ‘he 
field was surrounded by a hedge, which was 
quite inadequate to keep out the public, 
& it was, to the knowledge of the colliery 
co., used asa playground by young children. 
The colliery officials at times warned children 
out of the field, but their warnings were dis- 
regarded. The whcel was dangerous & 
attractive to children, & at the time of the 
accident it was insufficiently protected. The = 
accident occurred owing to the wheel being 
set in motion by the colliery servants without 
taking any precaution to avoid accident to 

ersons frequenting the field. The boy had 
been warned by his father not to go near the 
field or the wheel. In an action for damages 
by the father against the co. :—Held: the 
boy was a trespasser & went on the colliery 
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negligence of the driver of another car : 
& a breach of the statutory duty as to 
carrying lights is a bar only if it can 
be shown that such breach was a 
proxinate cause of the accident.~— 
CASSEL vt. ‘THOMPSON, [1930] 1 
ea: R. 1000; 3D. 1. R. 63.—- 


PART VII. SECT. 1. 


433 i. Liability dependent on breach 
of duty-~- Public park close to railway. )— 

eld: there oe opnestce on the 
corpn. owning e a 
fence to separate it PE ost the railway.— 


RICHARDSON v. CANADIAN NATIONAL 
Ry. Co., [1927] 2 D. L. R. 801 ; 32 Can. 
Ry. Cas. 411 ? 60 oO. L. R. 296.—CAN. 


PART VII. SECT. 2, SUB-SECT. 2. ---B. 
445 i. Duty to guard against——Trap 
or lure-—Moving freight train. -—PINKAS 
& Pinkas v. CANADIAN Pacirtc Ry. 
Co., [1928] 1 W. W. KR. 321.—OAN. 


PART VIL. SECT. 2, SUB-SECT. 2.—C. 


450 vii, ——.}--HaYMan v. CITY 
PRopkERTY INVESTMENT TRUST CORPN., 
Lrp., (1929} S.C. (H. L.) 65.—SCOT. 


6 


PART VII. SECT. 2, SUB-SECT. 3. 

454 x. -—+—Ptnkas & PINKAS ¥. 
CANADIAN Pacrric Ry. Co., [1938] 
1 Ww. W. R. 321.—CAN. 

xi, - -}--HUMENY v. CHAI- 
KOWSKI, {1931} 3 Ww. Ww. R. 398.—CAN. 
458 1. aera ewe Coan Co. 

Nar, [1927] 8 





eed 


8 i. Z 
v. Mo pn | D, le KR. 871; 
gay S.C. R. 497; 33 Can, Ry. Cas. 
49 AN. 


458 ii, .}~—-EDWARDS v. LONDON 
MIDLAND & ScorrisH Ry. Co., (1928) 
S. O. (Ct. of Sess.) 471.— SCOT. 
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PART VII. SECT. 4, SUB-SECT. 1. 


her child two & a half years old to 
the defts.’ 


the wall, & in front of which the child 
was, foll & injured him :—Held: it 
wax a question for the jury whether 
the mirror fell 
interference on the child’s part: 


premises at his own risk, & the co. owed him 
no duty to protect him from injury.— 
ADDIE, R. & Sons (Connmrigs) ». Dum- 
BRECK, [1929] A. C. 358; 98 L. J. P. C. 119; 
140 L. T. 650: 45 T. L. R. 267 ; 34 Com. 
Cas. 214, H. L. 


Annotations :—Expld. Mourton v. Poulter, [1930] 2 K. B. 


Vol. XXXVI.—-Negligence. 


183. 


Cases 457a---519a. 


Refd. Excelsior Wire Rope Co. v. Callan, [1930] 


A. ©. 404. 
457b. ——-.]— EXCELSIOR WirE Rope Co., Lrp. 


457ec. : 


v. CALLAN, No. 45la, ante. 
MOURTON  v. 








PounTrerR, No. 309a, 
ante. 


Part VIII.——Liability of Persons Jointly Interested. 


473a. Liability of party in control of proceedings.] 


—Circumstances (see AGENCY, No. 2318b, 
ante) in which:—Held: the landlord was 
liable for the damage, on the grounds (inier 
alia) of (a) control of the proceedings, & 
(b) a joint tortious enterprise, & (c) that, 
having undertaken the examination, he was 


under a duty to take reasonable care to avoid 
damage resulting from it, & could not escape 
liability by getting some one else to make the 
examination or a of it for him.—-Brooke8 
v. Boon, [1928] 2 KB. B.578; 97 L. J. K. B. 


Part 1X.—Proof of Negligence. 


507. Add. Annotations :---As to (1) Distd. Jones v. 


Great Western Ry. Co. (1930), 47 T. L. R. 
39. Consd. McGowan v. Stott (1923), 99 
L. J. K. B. 357, n. As to (2) Refd. Cosmo- 
politan Shipping Co. (Inc.) v. Hatton & 
Cookson, Ltd. (Liverpool) (1929), 143 J. T. 
206. Generally, Refd. Simpson v. London, 
ee & Scottish Ky. Co., [1981] A. (©. 
351. 

-}—Pltfs. were the widow & children of 
a workman who was killed by being crusned 





between the buffers of two trucks during : 548 
O10. 


shunting operations on a siding of the Great. 
Western Railway. No one saw the accident 
happen, & there was no evidence to show how 
the deceased came to be at the place where 


9 iii. .J—A woman went with 





side ditch. 


shop to buy clothing for 
While there a mirror fixed in 


without any active 
if so, 


511; 189 1. T. a 44 T, I. R. 681; 72 
Sol. To. 354, D. C. 
he was killed. Plitfs. sucd under Lord 


Campbell’s Act, & obtaincd judgment, but 
the judgment was reversed on appeal & pltfs. 
now appealed to the Heuse of Lords :— 
Held: although there was no direct evidence 
relating to the accident, it was a reasonable 
inference from all the circumstances that it 
-had been caused by the negligence of the 
railway co., & plitfs. were therefore entitled 
to recover.-—JONES 0. GREAT WESTERN Ty. 
Co. (1980), 144 L. T. Wd: AT TM 1. Ke 30; 
36 Com. Cas. 136, HL. LL. 
Add. Annotation :---Refd. 
Western Ry. Co. (1930), 47 


Great 
Ja h. 39 


Jones v. 


sie 


5194. -—--.]—A widow, whose husband had been 


nace mame 


stand back & that then pltfs.’ 
gone as far from the truck ax to the 
The testimony adduced by 
pitfs. contradicted that of the driver. 
The trial Judge excluded the question 
of contributory negligence from the 
consideration of the jury, & it roturne d 
a general verdict. for pltfs.’ 
the direction of the trial jndge to the 
jury on the questions of law was 


killed in a motor accident, brought an action 





Fe RR ee eee nee 


--The term ‘ wilfol neglect ° has a 
special significance in Jaw, as estab- 
lished by judicial deelsions, & the 
question whether facts established in 
fhe case amounted to‘ wilful negleet ’ 
Is a question of law & not of fact.- - 
SECRETARY OF STATE t. GITANAYA 
LATeSRE KISHAN (1928), [. L. 2. 30 
Lah. 329.---IND, 


sh. Contradictory ectdence- - Decision 





neces se Linadamatelonteman’ 


boy had 


-~-Tfeld ; 


that in itself was evidence of negligence ; 
but if not, the question for the jury 
would be whether defts. were negligent, 
in having the mirror so insecurely 
placed that if could be overturned by 
a child: & if that question was 
answered in the affirmative, the child, 
having come upon defts.’ premises by 
their invitation & for their benefit, 
would not be debarred from recovering 
by reason of his having directly 
brought the injury upon himself.— 
SANGSTER wt. ae ree T.) & Co., Lrp. 
(1894), 25 O. R. ; affd. (1894), 
21 A. R.6 ger affd. (isbs). 243.C. R. 
ti. —-— -—-—.]—While passing a 
group of small boys the driver of defts.’ 
inotor truck invited them, or at least 
permitted a number of them, to get 
on the truck. porate one of the gro cou 
pitfs.’ son aged six & a half years, could 
secure = lace on the running board 
ed & he grabbed a rod hat 
oxtended alo the truck in front of 
the rear wheels & was keeping up in 
this way with | the truck when, its speed 
being increased, he fell & was killed by 
being run over "by a rear wheel. The 
driver testified that he had told the 
boys for whom thcre was no room to 


ae 


et ee Pt 


correct, & the verdict of the jury wus 
Justified by the evidence. ——LESLIB && 


LESLIE vo. CLARKE & BUuZaza, Lirp. & 

Buszza, [1980] 1 we We. Se eT 8 

DG. R. 369; 42 BC. ad. CAN. 
PART VIII. 


474 1. Joint liability — Co-owners of 
aaa egligent ene. }- -MckE EWEN 
ae [1928) 2 Db. L. IR. 058. 


4771. What defendants may he Joined 

—Separate torts.J—-ENDBMBY v. SCOTT 
& WANGANUIL CiTy, (1928) N. 2. L. FR. 

407. ——N. zZ. 

sf. Costs awarded to successful defen- 
dant—Jtecovery from unsucceasful defen- 
dant.|\—Where a passenger injured in a 
collision between two motor cars, in 
one of which he was travelling, brought 
an action for negligence ainst both 
drivers, he was held entitled to recover 
aa against the unsuccessful deft. the 
costs awarded st him in respect 
uf the successful deft.— KIRKLAND v, 
Mexretr & McLucas, [1930] N. Z, 
L. KR. 223.—N.Z. 


PART IX. SECT. 1, SUB-SECT. 1. 
sg. Wilful neglect—A ee of law.} 


7 


of trial judge binding on covrt of appeal. | 
PR aa? vw Davis (Man.), [WV29) 4 
DD. T. RR. 995.----CAN, 


PART IX. SECT. 1, SUB-SECT, 2.—A. 


sk. Non-auil---Based apon anaincrs 
to interrogatortea---liffect of defendanta 
tendering no further Aas Ae ~KIRBY 
o. PALMER, (1928) TW. W. 2.9683 37 
Man. L. It. 277. --CAN. 


PART IX. SECT. 1, SUB-SECT. 2.--B. 


485 i. tseneral rule.) —- While the 
general rule of law i3 that a Judge may 
withdraw an action for negligence from 
the jury & non-sult pitf., whore, on the 
undisputed facts of the CAKL, it appears 
that the accident was dJrecetly caused 
by pltf..6 own negligence, althou : 
there may have been, on the fac 
some negligence on the part of defts., 

yet this power should not be exercised 
enleas the evidence is so strong that 
{it would be wholly unreasonable for 
the jury to find that. Pe had not 
caused the accident by bis own negli- 

gence.—- KRICKBON v. CANADIAN PACIFIO 
Ty. is eee) 3 W. W. RR. ae aff.» 
22 Sask. ple 299.—-CAN, 


Cases 519a—607. ENGLISH AND Emrrer DicEst SuPPLEMENT. 


for damages against the driver of the motor 
eg om wilted ag ne cle slot rath 
@ was K1e @ ciose of p 8 Case, 80a. -~——~.]~-- HARGROVE v. 
at the invitation of saa TT. T,. a7 
held that there was no case 
to go to the jury & gave judgment for deft. 
On er by pltf., the Ct. of Appeal held 
e facts Piven required explanation 
the motor car, as they con- 
stituted an accident of a kind which would 
not usually happen with proper driving, & 
therefore the case ought not to have been 
withdrawn from the jury. 


the trial judge, partl 
deft.’s counsel, 


that 
by the driver o 


therefore be a new trial. 


L. J. K. B. 358 ; 
264, O. A. 


565. Add. Annotation :—Refd. Broome v. Agar 


(1928), 188 L. T. 698. 


ne reenter 


PART IX. SECT. 1, SUB-SECT. 8. 


844 xxii. ——.]—-HWeld: thore being 
a dispute as to the facts from whic 
the inference of contributory negligence 
was to be drawn, the question was 
roperly ‘left to the jury by the trial 
Juage for the jury to decidc.—ANSON 
BLACK & WuITkK Cabs, LTD., BLAOK 
x Wurrr CABS, LTD. v. ANSON, [1928] 
N. Z. hi. Tn. 321.—N.Z, 

e i, ——~-.}+~The jury need not 
answor specific seca rere put to it by 
the ct. in an action for n i shal but: 
can roturn a general verdict.-—EVANS 
® Hupson’s Bay Co., {1930} 2 
~ sc s 718 ; “f Db. dL. R. 951; 43 

‘al. Sp ecd of Pe, se BRANOH _ v. 
ELL, (1930) 2 D. L. lt. 756.—-CAN. 


PART IX. SECT. 4; SUB-SEOT. 4. —A, 


554 ili.-— ---.]-—- Hoyt’s PROPRIETARY, 
LTp. v. O'CONNOR, [1928] V. L. XR. 
222; (1928] Argus lL. R. YT; 40 
C. L. R. 666.—AUS. 

554 iv. -]—Non-direction is a 
ground for nting a now trial only 
when it produces a verdict against the 
evidence.—-MOUNTAIN v. EDMONTON 
Crvy, [1928] 4 D. L. RR. 697; [1928] 3 
W. W. R. 270.—CAN. 


PART IX, SECT. 1, SUB-SECT. 4. —B. 


561 it. ——-.]}— HARRIS v. HEALING 
A. G. & Oo. Pry., Lrp., [1927] S. A. 
S. Kn. 1. AUS 


grt SECT. 1, SUB-SECT. 4.—C. 
————. }+— DAVISON v. CONRAD 

ana 58 N. 8. R. 218.—CAN. 
565 xvi. ——.]}--ANBON ?, Beas 
& Biba CaABBs, 38, LTD., {1928]N. ZL. R. 
565s xivii. —--——.}—DALGETTY _. 
HAMILTON TtapiaL Exgorrio Ry. Co. 
(1928), 62 O. L. R. 613.—CAN. 


PART IX. SECT, 1, pigianiak 4.—D. 


h 1, —— Inconclusive. }—-MARSHMAN 
t’. ao (1928) 3 R. Q. 308.— 
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JOHNSON . B.), (1929) 1 a ei R. 
503.—CAN 


ri, ———— -——.}—PEDLOW v. CANA- 


eeithdiniamentinadiine tater agientn ete tek 


when 


There must 
595b. 





trial, if pltt. 


357, mn. 


578. Add. Annotation :—Refd. Manchester Corpn. 
v. Farnworth (1929), 46 T. L. R. 86. 


Bugn (1929), 46 


590. Add. Annotations :—-Consd. Ellor v. Selfridge 
& Co. (1980), 46 T. L. R. 2836; McGowan v. 
Stott (1923), 99 L. J. K. B. 857, n. 


594. Add. Annotation :—Distd. 
Stott (1923), 99 L. J. K. B. 357, n. 


595a. ———.J—McGowan v. Stotr (1923), 99 L. J. 
K. B, 357, n.; 148 L. T. 217, C. A. | 
Annotation :—F¥olld. Halliwell v. Venables (1930), 99 L. J. 
There must be a | ¥- B- 353. 
special order with regard to the costs. Pitf. 
must have the costs of the appeal, but with 
regard to the costs of the firs 
succeeded in the new trial, she would have 
the costs of the first trial, but deft. was not 
to have the costa of the first trial in any 
event.—HALLIWELL v. VENABLES (1980), 99 
148 L. T. 215; 74 Sol. Jo. 


McGowan vv. 


~}—ELLor v. SELFRIDGE & Co., LID., 
No. 382a, ante. 

601. Add. Annotations :—Consd. Ellor v. Selfridge 
& Co. (1980), 46 T. L. R. 236; Halliwell v. 
Venables (1930), 99 L. J. K. B. 353. Apld. 
McGowan v. Stott (1923), 99 L. J. K. B. 

Refd. Gosse Millard uv. 

Government Merchant Marine, Amcrican Can 


Canadian 


Co. v. Same, [1927] 2 K. B. 482. 


607. Add. Annotation :—Consd. Jones v. 


Great 


‘Western Ry. Oo. (1930), 47 T. L. R. 39. 


= ee 


DIAN NATIONAL Ry. Go., [1928] 4 
D.L.R. 776; 62 0. L. R. 481.—CAN. 

sj. Damages assessed on wrong 
principle.}—Where damages have been 
aasessod on a wrong principle a new 
trial ae ae poraeres -— DRYDEN v. ORR 
pre ak 8. KR. N. 8. W. 218; 45 
.. 8, W. W. ON, 44.--AUS. 


PART IX. SECT. 2, SUB-SECT. 1.—A. 
578 xxvi. ------ DA cheba ere V. 

WSN EKLectrio Co., 1928), a 

Lb. L. R. 920; [1928] 1 W. ‘Ww. R. 2 

37 Man. L. R. 207.—CAN. 


PART SECT. 2, SUB-SECT. 1.—-B. 


LAOKER 1. 
. W. 406; 
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WATERS 11928), 289. R.N.8 
45 N. 8. W. W. N. 111, AUB. 


PART IX. SECT. 4, SUB-SECT. 1. 


589 xiii. ——— Tooth in patient's lung 
afler extraction of teeth.|--Held: the 
maxim res ipsa loquitur did not a py 
—-~MOTAGGART v. POWERS (1997 
D.L. R. 28; 36 Man. L. R. "3; ; [1926] 
3 W. W. R. 513 MOAN” 

889 xiv. ———~- Fault possibly due to 
Pied of et 'y_-Obecevations 
upon the. appli cability of the maxim 
ree ipsa Pur > in cases where there 
ia a possib ity that tho fault Bisel be 
due the action of a wae Cre 
ar ARRUTHERS vw. MACGREGOR. (1927] 

"589 -————. ]—-HENDERSON 2. 
MAIR, (1928) S. O. 1.—SCOT. 


589 xvi. Dangerous article 
thrown from train.}-—HOFFMAN _ v. 
NIELSEN, (1928) 8. Q. 364; 22 
Q. J. P. ay 147.— AUS. 

589 x ———.]}—SEREDIUK 
POBNER, vit998) 1D. L. R. pas 3 1928) 
oa W. R. 258; 37 Man. L 


589 xviii. ——- .}—-While p proceeding 
at a moderate spoed doft.’s car struc 
oe a = Pee who was cro 
street at aslow pace. The acciden 

fe Place near the centre of the etreet ; 
there were no other vehicles or pedes- 
trians in the vicinity, & there was 
ae te obatruct heft. *s view of 
sg :—Held: the onus was _ deft. 
show, arr he was to escape the 
imputation of negligence, that the 
accident happened without fault on 





art.—-K ATZKNSTEIN v. DUVENHAGE 
ae 9), 50 N. L. R. 294.—8. AF. 


589 xix. -_}—Pltfs. agreed with 
defts. to clean the brick & stone front 
of a block of stores. Dur the clean- 
ing, water mixed with acid entered a 
display window of Pape of ane stores & 
dainaged the goods in the window, 
stained the varnished floor, otc. :-— 

id: the onus was upon pltfs. to 
account for the entry of ane water & 
soy rag Ser BUILDING CLEANERS 

pho Saeew eo) [1930] 3D.L.R. 
596 : 65 O. L. R. 364.—CAN. 

589 XX, Aaah blown off 

otal Se system—Accumulation o 
18.}-—CORSINI Vv. HAMILTON, [1931] 4 
ie L. R. 313.—CAN. 


596 i. Sparks from engine.}—Held : 
there being evidence which would 
justify the Jury in drawing the inference 
that the fire was occasioned by a spark 
from the engine, it was not necessary 
for pitf. to show negligence in the 
operation of the cnginc.--MORWICK v. 








PROVINOIAL CONTRACTING Oo., LTD. 
(1923), 55 O. L. R. 71.—CAN. 
——.]—-BURNSIDE v. Retp, 


i. 
(1 $23) 2 D. lL. hh. 303.-——-CAN. 


sk. Rebuttal of presumntion.|—Held : 
assuming the maxim res i itur 
anplied.¢ defender would be entitled 
to succeed in respect (1) that “he had 
offered several reasonable explanations 
of the accident, & so had 
the onus laid upon him by the applica- 
tion of that maxim, & (2) that, in 
ony, evra ne Rage dofinitdly disproved 
egligence art. HENDERSON v. 
Mape (1928). a . 1.—SCOT. 


PART IX. SECT. 4, SUB-SEOT. 2. 


sl, Application of maxim.}-—There 
being no evidence pad n'y ed how 
an accident happened :— 
maxim rea (psa loquitur did aotencis 
ily mare rt v. CANADIAN NATIONAL 
Ry. Co ite) 2D.L. R. 801 : $2 Can. 
Ry. 411; 60 0. L. R. 296.—CAN. 
am. ———. .}—The distinction between 
cases in which the maxim res ipsa 
loguitur applies & those in which the 
cause of the accident Bs own, 
v. WINNIPEG 
3 D. ". R. 619; 
W. RH. 226; 33 Can. 
Hy. 89; 36 Man. L. R. 497.— 


688. Add. Annotation :—Refd. 
636a. 


662a. 


Vol. XXXVI.—Negligence. Cases 628—718. 


ad 


Part X.—Defences. 


628. Add. Annotation :—Refd. Cleghorn v. Oldham 


(1927), 48 T. L. R. 465. 

a. Dew v. United 
British S.S. Co. (1928), 189 L. T. 628. 
-]—Pltfs., stevedores at the port 
of Tampico, in Mexico, undertook to load a 
steamship of defts.’, the Essex Isles, with 
kerosine & gasoline. The cargo being of 
a dangerous character, pltfs., who had had 
much oe arena ae in handling such cargoes, 
stipulated that they should have entire ¢on- 
tro] of the loading. While the loading was 
in progress an explosion occurred, which 
killed & injured many of the workmen engaged 
& destroyed the ship. There was no direct 
evidence as to the cause of the explosion. 
Pitfis. brought an action against defts. for 
damages, & it was found asa fact that the 
explosion was caused by a spark made by a 
beam which fell inte the hold, the fall of the 
beam being caused by a blow from a tray 
which was being hoisted by pltfs.’ men from 
the hold. Pltfs. contended that if the beam 
had been properly secured by bolts it would 
not have fallen, & they said that defts. had 
been negligent in leaving the beam un- 
bolted. Defts. contended that the proxinwte 
cause of the explosion was the negligence of 
pltfs. in not hoisting the tray with proper 
care, & they counter-claimed for the loss of 
their ship :—Held: on the facts the ship- 
owners had not been guilty of negligenes in 
leaving the beam unbolted, or that if they 
had been guilty of negligence in so leaving it 
pitf. stevedores knew, or ought to have 
known, that the beam was unbolted, & took 
the risk; & the stevedores themselves had 
been negligent in failing to use proper care 
in hoisting the tray.—CoOMPANIA MEXICANA 
DE PETROLEO EL <AGUILA v. EKSsEx 
TRANSPORT & TRADING Co., Lrp. (1929), 141 
J.. T. 106; 34 Com, Cas. 198; 17 Asp. M. L. C, 
590, C. A. 











658. Add. Annotation :—-Consd. Brooke v. Bool, 


[1928] 2 K. B. 678. 


-]—A firm of stevedores employed 
by a shipowner & a porterage co. employed 
by the consignee of the ship’s cargo were 
engaged in unloadifg a ship. The cargo 
consisted of bags of maize, which were made 
up into loads by the stevedores & held 
together by rope slings provided by the 
stevedores, & the bags were then raised by 
the stevedores from the hold to a steelyard 
on the deck. The stevedores’ duty ended 
with the deposit of the bags on the steelyard, 
from which they were transported to the dock 








667. 


674. Add. 


695. 


703. 


104. 


705. 


706. 


718. 


crane. The stevedores gratuitously per- 
mitted the porterage co. to use their clings, 
which were already round the bags, for the 
transport of the bags to the dock, & it was 
a matter of mutual convenience that the same 
slings should be used throughout. The 
stevedores employed a servant specially 
charged with the duty of inspecting the slings, 
&, as the stevedores knew, the porters relied 
on the care of the stevedores for the safety 
of the slings. <A sling broke while the bags 
were being transported from the steol- 
yard to the dock, & the bags fell & killod a 
servant of the porterage co. In an action 
of damages brought by his dependants against 
the stevedores :-—Held: in the special cir- 
cumstances of the case the firm of steve- 
dores owed a duty to the porters to see that, 
the sling was in a fit condition to take the 
weight of the load entrusted to it, & on the 
facts, the finding of the Lord Ordinary that 
they had failed to discharge that duty ought 
not to be disturbed.—-CitarMaNn OR OLIVER 
v. SADDLER & Co., [1929] A. C. 584; 908 
lL. J.P. C. 873 141 L. TT. 306; 45 T. 1. R, 
456; 34 Com. Cas. 277, HW. L. 


Add. Annotation :—Apld. Brooke v. Bool, 
[1928] 2 K. B. 578. 


Annotation : —Retd. Canadian Pacific 
Ry. v. Kelvin Shipping Co. (1927), 138 1. 'T. 
369. 

Add. Annolations :---Refd. G. W. Ry. v. S.S. 
Mostyn, The Mostyn, (1826) A. C. 57; St. 
Anne’s Well Brewery Co. v. Roberts (1028), 
140 1... T. 1. 


Ada. Annotation :--Dbtd. G. W. Ry. v. 8.8. 
Mostyn, The Mostyn, [{1928j A. C. 57. 


Add. Annotation :-- Dbtd. G. W. Ry. v. SS. 
Mostyn, The Mostyn, [1928] A. ©. 57. 


Add. Annotations : —Consd. G. W. Ry. ». 
S.S. Mostyn, The Mostyn, [1928] A. ©. 57. 
Refd. Witham Outfall Board v. Boston Corpn. 
(1926), 1386 L. T. 756; Dee Conservancy 
Board v. McConnell, [1028] 2 kK. B. 159. 

Add. Citations :—Jievad. sub. nom, GREAT 
WESTERN Ry. Co. v. Mostyn (OWNERS), THE 
Mostyn, (1028) A. C. 57; 97 L. J. P. 83 138 
L. T. 403; 92 J.P.18; 44 T.L. R. 179; 72 
Sol. Jo. 16; 26 L. G. R. 91317 Asp. M. L. C. 
367, H. L. 

Add. Annotations :—-Retd. Witham Outfall 
Board v. Boston Corpn. (1926), 136 1. T. 
756; Dee Conservancy Board v. McConnell, 
[1928] 2 K. B. 159. 


Add. Annotation :-—Refd. Fisher v. Oldham 


Ei . 
aS ONS 
4 ‘ 


by the porterage co. by means of a dock Corpn., [1930] 2 K. B. 364. 


free eens or ee oS Ter ae ee ee) 
bana oar . aes yeraee epee eet Ge ere mee nee tame 
~— No ee ap sg -8 ae ew eo 


(B. C.), 11929] 4D. L, BR. 359; 3 | 
608 il. ——.}—GE Tauer or | WW. BR. 44.—OAN. | Nees caren oes 


NERAL 
CANADA v. Br. Jacgves, [1931] 3 PART X. SECT. 1, SUB-SECT. 2.—C. 719 i, —— Professional asstetance 


Dd. L. R. 654.—-CAN. 
643 lil. ——-.]— LEOPOLD 7. WILE called in—Local authority providing 

panes ’ | medical attention. }—Hospital able for 

PART X. SECT. 1, SUB-SECT. 2.—A. | [1930] 3 D. L. R. 445.—CAN. sredice) cleaten toatl lia ie for 


i. Pas mae operation._-NYBERG v. PROVORT MONI- 


PART X. SECT. 1, SUB-SECT. 1. 





622 ix. ——-.}—ReEm 
579.—OAN. m 1. ———, }+-- J ESSON vw. RURAL D. L. Ri. 989; {1927} S, on @ 226,— 
PART X. SECT. 1, SUB-SECT. 2.—B. | MUNICIPALITY OF LrvINGeTONE (Saak.), | eae 


{1929] 2 D. L. R. 474; 
.)}—McLEAN v. BouRcer | 474.--CAN. 
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Cases 720 —743. 


7120. Add. Annotation :—Refd. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364. 


7122. Add. Annotations :—Consd. Forbes, Abbot & 
Lennard v. G. W. Ry. (1927), 188 L. T. 286; 
G. W. Ry. v. Durnford (1928), 189 L. T. 145. 


aE 


ENGLISH AND Empire Digest SUPPLEMENT. 


Refd. Marbe v. George Edwardes (Daly’s 
Theatre) (1927), 138 L. T. 51; Silverman v. 
Imperial London Hotels (1927), 137 L. T. 57; 
Livock v. Pearson (1928), 38 Com. Cas. 
188; Great Western Railway v. Monmouth- 
shire County Council (1929), 94 J. P. 6. 


Part X!l—Contributory Negligence. 


726. Add. Annotation :—Apld. Service v. Sundell 
(1929), 45 T. L. R. 569. 


729. Add. Annotations :—Apld. Service v. Sundell 
(1929), 45 T. L. R. 569. Consd. Cooper vw. 
Swadling (1929), 46 T. L. R. 73. 

781. a pes :—Refd. The Vectis, [1929] 


| -|—In an action for damages under 
Lord Campbell’s Act brought by pltf. in 
respect of the death of her husband, who had 
been killed in a collision between his motor- 
bicycle & deft.’s motor car, the judge directed 
the jury that, if they found that the accident 
was due to the negligence of both parties 
substantially, there would be contributory 
negligence on the part of the deceased man 
&. both would be to blame, & the jury would 
have to find for deft. The jury found for 
deft. The Ct. of Appeal directed a new 
trial, holding that the jury should have been 
directed that if the deceased 1 .an was guilty 
of negligence, but deft. could by exercising 
reasonable care have avoided the collision, 
they were still entitled to find for pltf. :-- 
Held: since, on the facts of the case, from 
the moment when the parties became aware 
of their respective positions there could have 


7314. 
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735. 


736a. Jury 


been no time for deft. to do anything to avoid 
the impact, & therefore the negligence of each 
party contributed to the collision, the judge’s 
directions to the jury were sufficient, & there 
must be judgment for deft.—SWADLING v. 
CoopER, [1931] A. C.1; 100 L. J. K. B. 97; 
47. L. R. 597; 74 Sol. Jo. 586; sub nom. 
COOPER v. SWADLING, 143 L. T. 7382, H. L. 


Add. Annotation :—Apld. Dew v. United 
British S.S. Co. (1928), 139 L. T. 628. 

unable to decide Hability.)—In 
an action for damages for personal injuries 
alleged to have been caused by deft.’s 


_ negligent driving of a motor car, the jury 


found that there was negligence on both 
sides, but they were unable to agree on the 
question whose negligence was really 
responsible for the accident :—Held : on this 
verdict judgment could not be given for 
either party.—SERVICE v. SUNDELL (1929), 
90 L. J. K. B. 55; 46 T. LL. R. 123 73.8ol. Jo. 
729, C. A. 


anegice :—-Expld. Cooper v. Swadling (1929), 46 T. L. R. 


743. 


Add. Annotations :—Dbtd. Service v. Sundell 
(1929), 45 T. L. Rk. 569. Refd. Dew v. United 
British S.S. Co. (1928), 139 L. T. 628. 





PART XI. SECT. 1, SUB-SECT. 1. 


726 ix. -)--KENZIE v. Hart 
(Sask.), [1927] 3 D. L. R. 839.—CAN., 


eee ]-- 


district for damages because of the 
freezing of the water pipes in pltf.’s 
house after he had closed the house up 


42 8B. C. It. 90.-—-C ‘: 
sn. Breach of statutory regulation by 


Burcn v. REID, yt 2D.L. R. 215; 


726 x. ——.|— JOHNSTON v, MCMOR- 
RAN (13. C.), (1927) 4 D. L. R. 335; 
(1927) 3 W. W. RK. 37.-~CAN. 

726 xi. ———. ]-- PEacock tv. STEPHENS 
(Sask.), [1927) 4 DD. L. 2.1057; [1927] 
3 OW. W. RR. 570.—CAN. 

726 xii. -] ABON t. HODNE 
(3. C.), {1929} 4 D. L. R. 490.—CAN. 

726 xili,. —-—.]—ATWoopn v, LUBo- 
VINA (1928), 40 B.C. R. 446.—CAN. 

732 Ixvili, ——-.J—-MCLAUGHLIN  v. 
Lonu, (1927) 2 D. L. KR. 1863 [1927] 
S.C. i. 303; varying, 11926] 3'D. L. Re. 
918.—-CAN. 

732 Ixix. —-—-.]--The statutory onus 
on the driver of a motor car of showing 
that loss or damage resulting from its 
use did not arise from his negligence 
does not operate to compel the ct. 
to hold to be negligence that which 
would not otherwise be negligence or 
to refuse to give effect to the defence 
of contributory negligence where the 
evidence suppor it, but mneorely govws 
to the burden of proof.—PRUDEN v. 
Foxon, [10238] 3 W. W. R. 245.--CAN. 


782 Ixx. -——.)—-DENT v. USHER, 
[1929] 4 D. L. RR. 716; 64 0. L. R. 
323; affd., (1930) 2D. L. R. 736; 65 
a. lL. h. 117.—CAN. 


ee ee ecco 


732 0 lxxi. ——.}+ SCHMULAND  v. 
aN (Alta.), [1929] 3 D. L. R. 848. 


732 Ixxil. ——.J—-Root v. McKin- 
NEY, [1980] S. C. R. 337; 2D. L. R. 
ys4; (1929) 4 D. L. R. 188; 2 
W. W. R. 340; 24 Alta. L. R. 181; 
ato.» {1929} 2 D, L. kR. 604 > 1 W. W. R. 
884.—CAN. 

732 Ixxlii. ———.}—In an action 
against the comrs. of a development 


& had asked the ian in charge of 
defts.” waterworks system to cut off 
the water from the branch service pipe : 
field: pitf. 1nust fail on the ground 
that his own failure to take the reason- 
able precautions which be should have 
taken under the circumstances was the 
cause Of his loss, & also on the ground 
that said loss was not shown to have 
been the natural & probable conse- 
quence of defts.’ negligence. The 
alternative claim. under Contributory 
Negligence Act was also disposcd of by 
the above fludings, since this Act 
appce only to a case where the fault 
of two or more persons causes damage 
to one of them, & the failure of deft. 
to shut off the water at the main did 
not ‘ contribute ’’ to cause the pltf.’s 
loss.—LEARY v. NAKUSP DEVELOP- 
MENT DieTRicr Comrs., (1930) 1 
W. W. R. 97.—CAN, 


732 ~=sAxxiv. ——Pitf. alighted 
from a motor omnibus & ran behind 
into deft.’s automobile :—Held: deft. 
was not bound to anticipate that the 
girl would run iuto the road in front 
of her 80 aa not to give deft. a chance 
to stop; deft. could not be expected 
to know the actual intention of covery 
one on the road, but only the intention 
manifested by outward acts or to be 
expected from tho ordinary course of 
events; the sole negligence causing 
the accident was that of the girl 
herself.— WILSON ‘v. REeEBOTOY, {(1930) 
1 D. L. R. 273; 64 O. L. R. 458.— 
CAN. 

782 lxxv. -}—PRICE v. BRITISH 
CoLUMRIA MOTOR TRANSPORT, LTD. & 
LEDBURY, [19381] 2 W. W. R. 350; 3 
D. Il. R. §48.— AN. 


7382 Ixxvi, -—~—)---Watr v. REID, 


10 








plaintiff.}—lf a breach by the pltf. of 
a atatutory regulation against pillion- 
riding occurs, then, provided that the 
circuinstances are such that the 
Inanagement of pltf.’s motor vehicle 
was a determining factor of the 
collision, it is to be assumed, without 
further evidence, that the _ pillion- 
riding did in fact make the manage- 
ment of the motor vehicle more 
difficult, & was neglgence con- 
tributing to the accident.—MoRtTkKss 
uv. Fry, (1928) S. A. S. R. 60.—--AUS. 


PART XI. SECT. 1, SUB-SECT. 2.—-A. 


744 xxxil. -}—DAVIDGE v. JOHN- 
S80N & McDONALD, Lrp. (1926), 59 
N.S. KR. 76.—CAN. 


744 xxxili, —~—.}——BALLANTINE 1. 
INTENNATIONAL RY. Co., [1927] 4 
dD. L. R. 951; 610. L. R. 273.—CAN. 


744 xxxiv. ——.]}—Where in an 
action for damages arising out of 
the collision of two motor cars at the 
crossing of two roads it was proved 
that deft. had been negligenteain not 
keeping a proper look out, but it was 
also proved that the driver of pltf.’s 
car had seen deft.’s car at a cousider- 
able distance from the crossing, but 
had ignored it, considering as he was 
on the main road & had the right of 
way he could continue his course :— 
Held : the driver of pltf.’s car had not 
acted reasonably * in ignoring tho 
approaching car on the essumption 
that deft. would respect his right of 
way, & be had been ty of contribu- 
tory negligence which disentitled pltf. 
from succeeding.—- ROBINSON BROS. v. 
aay same [1928] App. D. 138.-- 





745. Add. Annotations :—Distd. Swadling v. Cooper 
Refd. Hargrove v. 
Burn (1929), 46 T. L. R. 59. 
761. Add. Annotations :—-Apld. Hargrove v. Burn 
(1929), 46 T. L. R. 59.3; Swadling v. Cooper 
| Refd. The Vectis, 
[1929] P. 204; The Chatwood, [1930] P. 272. 
-]—The fact that a man was killed while 
endeavouring to cross in front of an electric 
tramcar at the intersection of two streets 
in a town, at a place where the rules of the 
tramway co. laid down that ‘‘ the speed must 
be reduced & the car kept carefully under 
control,’”’ is not evidence of recklessness on 
his part amounting to contributory neglience 
sufficient to free the co. from liability for the 
accident, the jury having found that the 
driver of the tramcar was in fault. 
Ry. Co. v. Kine, [1908] A. C. 260; 77 L. J. 
P.C.77; 98 L. T. 650, P. C. 


BURN 


(1930), 46 T. L. R. 597. 


(1930), 46 T. L. R. 597. 
765a. 





770a. —-—.]—HARGROVE 
T. L. R. 59. 


Vv. 


781. Add. Annoiations :—Distd. Compania Mexi- 
cana De Petroleo El Aguila v. Issex 'Trans- 


2 ae et me mee: 


744 xxxv. -—-—.J—- TREVOR-S\ITIH v. 
ee (1928), 49 N. L. BR. 351.— 
744 xxxvi. —--~.]--Theo fact. that the 


rates at a railway crossing have been 
left open does not excuse a person 
approaching the track from taking 
reasonvable precautions before crossing 
it in order to discover whether a train 
is coming.—-MICHALINSKI v0. CANADIAN 
Paciic RALwaY Co., [1928] 3 
W. W. RR. 238.—CAN. 


PART XI. SECT. 1, SUB-SECT. 2.—B. 

771 xxxix,. Subsequent proceedings, 
11923) 4 D. L. R. 727; [1923] 8. Cc. RR. 
730; [1923] 3 W. W. BR. 938. 

771 Vv. -}—Hearine (A. G.) & 
Co. PROPRIETARY, LTb. v. HARKIS 
(1927), 39 C. L. R. 560; [1927] Argus 
L. Kk. 386.—AUS. 


———.,] 








771 «Wi. PHNROSE v. BARR 
(B. C.), [1927] 4 D. L. R. 407; [1027] 
3 W,. W. ht. 104.—CAN. 

771 \vii. -----.}— HAMILTON v. PAL- 
LiseéR Hore, Auro & axt Co., Lrop., 
1928) 4 Dp L. RR. 962; [1928) 3 
W. W. ht. 497.—CAN. 





_ 771 lili. .-—NELSON v. DENNIS 
(Man.), (1929) 4 D. L. R. 2823 2 
W. W. R. 5133 — revsd., [1930] 1 
W. W. RR. 656; 3 D. L 215; 3 


Man. L. R. 553.—CAN. 


771 lix. JEREMY & JEREMY 
r., FONTAINE, [1931] 1 W. W. HR. 671; 
affd., 11931}3 W. W.R. 203; 4 1). Il. K. 


056.--CAN, 


771 Ix. -——--.J~-Where in an action 
for negligence the jury finds on suffi- 
cient evidence that, notwithstanding 
the negligence which it) fuund pltt. 
wuilty of, deft. could by the exercise of 
reasonable care have avoided the 
uccident pltf. is entitled to recover; & 
the Contributory Negligence Act, 1925, 
has no application.—KErEy v. BRITISH 
COLUMBIA ELECTRIC Ry. Co., [1931] 
1D. L. R. 532; [1930] 3 W. W. R. 
569.—CAN, 

771 Ixi. —-—.}—LANGSET t. DUFF 
ok & Co., [1930] 2 D. L. R. 142.-—- 


771 ixii. ——.}-—-BriT1sH COLUMBIA 
ELEcTRIC Ry. Co. v. Kry, [1931] 3 
1), L. R. 587.—CAN. 

PART XI. SECT. 2. 

782 xvi. ———.}—HOARE v._ IN- 

eae (1926), 28 W. A. L. R. 125.— 


782 xvii —-——.}— ERICKSON v. CAMP- 
i Lrp. (1928), 39 B. C. R. 472.— 
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h i, -——- —- -.] ~ VANCOUVER ISLAND 
7OACH Links, Lrp. v. EK. LeBus & 
Co., Lirp., (1931] 2 W. W. RR. 3373 3 
D. L. R. 81).—-CAN, 

h il. Contributory Negligence Act, 1925 
Application of.j-—-In applying above 
Act, the questions which the trial judge 
shonld ask himself aro: ‘* By whose 
fault was the accident causcd? By 
one of the parties only, or by both 
yarties, &, ifso.in what propartions 0” -- 

TARPER v. MCLEAN, (1928) 2 D. L. RR. 
220; [1928] 1 W. W. Tk. 4443 39 
B.C. Rt. 426.—SAN. 


h iii. - --- ~oore fo TEDLOCK — v, 
McKELVIE (1. €. 
691.---CAN. 

h iv. -—--- ——- Closis.| -- HARPER 1. 
Mc-LEAN, (1928) 2 DSL. R. 94; [1928] 2 
W.W. HK. 912; 39 B.C. R. 480.--CAN. 

hv. ~~ 4)--In an. action 
wherem damages were apportioned 
under Contributory Negligenee Act, 
1925, as between the adult plif. & 
deft., & damages were awarded the 
infant pltf., a vraftuifous passenger in 
the adult pitf.’s car, as against deft. :-— 
Meld: the latter was entith:d to have 
the damages payable to the infant. pltf. 
included as part of the loss sustained 
by deft. & to claim payment from the 
adult pltf. of his proportion thereof 
according to his degree of blame for 
the aceldent.—-Phicr or. FRASER 
VALLEY Mila PRODUCERS ASHOCN,, 
(1931) 3 W. W, Tt. 4%. -CAN 

so. Where negligence continuous, }-—- 
COMMISBION EK OF RAILWAYS — t 
ae (1927), 30 W. A. L. RR. 45.- - 


sq. Negligence Act, IWWs0  (Ont.)--- 
Application of.) STEELE t. FERGUSON, 
{1941} 3 D. L. kK. 810.--CAN, 


PART XI. SECT. 3. 


785 vii. -}-In an action of 
damages ugainst a cornn., as the 
statutory authority charged with the 
duty of prov ieine light in common 
stairs within the city during the hours 
of darkness, defenders moved that the 
action shouldbe dismissed as irrelevant, 
in respect that upon her own aver- 
menta pursuer was guilty of contribu- 
tory negligence in going down a stair 
which she knew to be in darkness 
without first obtaining a light :-—Held ; 
pyres chagharitrpal did sake Nagin 
contributory nvgligence on her part 
such a8 to warrant distniseal of the 
action.—JACKSON v. GLASGOW CORPN., 
{1928} 8S. C. 37.—800T. 


785 viii, ——.]}—Knowledge alone of 


11 





», 19901 4D. L. RR. 


a a a ee 
Ln eee 


port & Trading Co. (1929), 141 L. T. 106. 

Apld. Service v. Sundell (1929), 45 T. L. R. 

. Consd. Cooper v. Swadling (1929), 46 
T. L. R. 78; “Hargrove v. Burn (1929), 46 
T. L. R. 59; Service v. Sundell (1929), 99 
L. J. K. B. 55. 

781a. ———.]—-HARGROVE  v. 
T. L. R. 59 


782. Add. Annotation :—Consd. The Vectis, [1929] 


Burn (1929), 46 


783. Add. Annotation :—-Refd. The Vectis, [1929] 


784. Add. Annotation :-—Refd. Cooper v. Swadling 
(1929), 46 'T. L. R. 73. 


7842. -——.]J—HARGROVE  v. 
T. L. R. 69. 


790a. Stevedores loading dangerous cargo-——Stipula~ 
tion for sole control of loading.]-—CoMPANIA 
MEXICANA DE PETROLEO Ey, 
MsseEX TRANSPORT & TRADING Co.,‘Lirp., No. 
636a, ante. 


791. Add. Annotation:—Refd. Canadian Pacifle Ry. 
v. Kelvin Shipping Co. (1927), 138 L. T. 869. 


ee ees Mere ne epee 35 


BurRN (1929), 46 


AQGUILA wv. 


me 





te 


the dangervus condition of premisca 
is not a bar to a claim by an invitee 
against an invitor in respoct of an 
injury resulting therefrom. Such 
knowledge is relovuant to the question 
of the extent of the duty of care owed 
by the invitor; & it is relevant also 
where there fy & defence of volentt non 
jit injuria or of contilbetory negli- 
gence.-—HOY vt. AUCKLAND HARBOUR 
BOARD, [1928] N. Z. Ls. RR. 716.-—-N.Z, 

785 ix. oo  Macessian apeed of car 
Mailure of passenger lo rensonstrate.| 
Pitf. was woll aware from experfenes 
that deceased war a fast driver, but 
he also knew that. he had alwnys 
drivon him carefnily & ho had ao 
reason to anticipate that fast driving 
on this occasion would result ino an 
accident: ~Held: therefore, wo con- 
tributory negligence.-- SMYTHE =v. 
CAMPBELL, [1930] 4 D. Le. Kt. 376; 
65 O. Ta. RR. 507.-- CAN, 


788 {. —-- nteriny vehicle when 
driver perceptibly drunk.}-—In an action 
against the driver of a motor car to 
recover damages for injuries sustained 
In a collision cansed by the driver’s 
negligence, pltf. ts not entitled to 
succeed where such negligence was due 
to the Intoxicated condition of deft., of 
which condition pltf. was aware at the 
time that. he accepted the invitation to 
travel in the car.-—FINviie vy. CARNOLI 
(1927), 27 S. ih. N.S. W. 495; 44 
N.S. W. W. N, 182.—AUS. 

789 i. Liffect of warning of danger.|-— 
The fact that a pif. sulng for damages 


' for negligence recolved a cagial warn- 


ing from a# friend against tlie danger 
does not afford inuch support te a nlea 
of contributory negligence; nor Is 
forgetfulness per se contributory negli- 
genee, the question §$ still remains 
whether {it amounted under all the 
circurstancos to a failure to exercise 
ordinary care.—-HILL ». CiTy oF 
SASKATOON, [1929] 2 D.l. KR. 627; 1 
W. W. KR. 362; 23 8S. LL. Kt. 219.-— 


CAN. 
PART XL. SECT. 4. 


791 1. ——--.)--A man who, b 
another’s want of care, finds himself 
in a position of imminent danger can- 
not be held pouty of negligence merely 
because in that emergency he docs not 
act in the best way to avold tho 
danger.—-THORNTON v. FIisHuEer, (1928) 
App. Dd. 398.-—B8. AF. 

t i. ——.J]—PATTEHAON v. GOODER- 
HAM, {1928} 1 D. L. HR. 131.-—-CAN. 

t il. ———.}--CARTER v. VAN Camp 
& ANDERSON, VAN CaMP v. CARTER & 
ANDERSON, (1930) S. C. R. 1580; affy. 
(1929) 4D. L. RR. 6255 verg., (1920) 


Cases 792-—842c. 


EnciisH aNpD Empire Dicest SUPPLEMENT. 


702.. Add. Annotation :—Retd. Dee Conservancy | 808. Add. Annotations :—Retd. Hargrove v. Burn 


Board v. McConnell, [1928] 2 K. B. 169. 
798. Add. Citation i—17 Asp. M. L. 0. 117. 


Add. Annotation :—Retd. Oanadian Pacific 


Ry. v. Kelvin Shipping Oo. (1927), 138 L. T. 


369. 


47 T. L. R. 636. 


842. Add. Annotation :—Consd. Grinham v. Davies 


(1928), 189 L. T. 379. 


842a. ——- ——-.|—-GOWAR v. Hates, No. 42la, 


ante. 
842b. 








-J—It is an established rule of 
practice that, in an accident case, it should 
not be intimated to a jury that deft. is insured 


itr ert te 


(1929), 46 T. L. R. 59; Sw 
(1930), 46 T. L. R. 597. 


807. Add. Annotation ;—Generally, 
Vectis, [1929] P. 204. 


Part XII.—Damages. 


887. Add. Annotation :—Refd. The Edison (1981), | | 


v. Cooper 


Refd. The 


within the discretion of the judge to discharge 


the jury, at the expense of the party whose 


advoc 


842c. peta 





| 


(1926), cited in [1029] 2 K. B. at p. 262; 98 
L. J. K. B. at. p. 705. 


has violated the rule.—GnrINHAM v. 
Davigs, (1929] 2 K. B. 249; 98 L. J. K. B. 
703; 139 L. T. 879; 44 T. L. R. 523; 72 
Sol. Jo. 803, D. C. 


— ELLIs v. MAYHEW (M.), Lrp. 


&, where this rule has been violated, it is | annotation :-—Consd. Grinham v. Davies, [1929] 2 K. B. 249. 





1dr NR. 429; 68 0. ET. LR. 257.-: 


CAN 
t fii, ——.]—-WILKINS v. Dopps 
(Sask.), [1929] 4 D. L. R, 119.—CAN, 
t iv. .}—The negligence of the 
driver of deft. co.’a automohile. at the 
intersection of two streets, forced sane 
who was driving his own automobile, 
In the face of imminent collision with 
deft. co.’s automobile, to choose 
botween collision & the chance of 
avoiding it by turning his automobile 
up the {intersecting street, which in 
oltemantine to do he ran into the 
curbing & damagod his automobile :— 
Heli: the negligence of deft. co.’s 
driver in effect causcod the damage 
sustained by tf ge aera Ke 
de . 


pitf.— 
icaeaa Can, LTp., [1929] t D. 


60 N. Ss. kh, 352.-—-CAN. 
t v. -|-—~Deft., the driver of an 
automobile trying to overtake & pass 
another automobile on a curve at au 
excossive rato of speed, collided with 
the automobile of pit. approaching 
the curvo from the opposite direction 
on his proper side of the road. The 
former contended that the latter might 
have passed between the overta 
& overtaken automobiles :—Held: 
there was no duty on the driver of the 
approaching automobile to do s0,— 
CDONALD v. JEZANBON, [1929] 1 
ID. L. R. 272; 60 N.S. R. 333.—OAN. 
t vi. -J—Applt. H., vokles a 
var belonging to applt. co., proceeding 
along the road on his correct side, 
finding himself suddenly confronted 
by resp.'s a preeeune oar, which had 
cut a blind corner leading into the 
road, in order to avoid what appoared 
to be an imminent oollision, swerved 
to tho Sf eo side of the road, & 
there coliided with resp.’s car, which 
had simultaneously awerved on to its 
correct side :—Held; applit.’s action 
in swerving to his wrong side of the 
road was reasonable & unattended by 
negligence.—HINDMARSH v. GUTHRIE, 
SHELL Co. GF NRW ZEALAND ¢#. 
GoutTurik, (1930) N. Z L. KR. 15.—N.Z, 
PART XI. SECT. 5. 




















tributory negligence of the driver of 
& vehicle who is not the servant or 


nt of a passenger therein is no 
defence to Le aston by the latter for 
damages for personal urles ca 
by the negligence of anotber person.— 
CCULLOCH v. STAR CONSTRUCTION 
Oo., {1928} 1 D. L. R.. 970; [1928] 1 
W. W. R. 211; 22 Sask. L. R. 331.— 


emer Renee | Sereerbislioieenen 


803 . : ~}-—-MARA vw, 
HARTLEY, 11931) 2D. Le BR. 784.— 
CAN. 


ne 





808 vi. ~+-Pitf., while » member 
of a family beny. on a motor car outing, 
was injured as the result.of her brother’s 
negligence in driving the car, which 
was owned by her step-father, & sued 
her brother for damages. Pitf. did 
not drive a car at all & trusted solely 
to her brother to do the driving :— 
Held: it could not be said that pltf. 
‘vas in any way in control of tho car &, 
iherefore, identified with her brother’s 
Haag ar re rae v. STEPAEN, [1930] 
1W. W. ht. 896; 2D. L. R. 978; 42 
B. C. R. 518.—CAN, 


—~—-, J-- FLETCHER v. THOMAS, 


o i. 
{1931} 3 D. L. It. 142.--CAN. 


PART XII. SECT. 2, SUB-SECT 2. 


818 {. Fear of personal injury— 
Impending collision. }—WALKER v. Prr- 
eee OTOR Co., [1930] 8. C. 565.— 


PART XII, SECT. 3, SUB-SECT. 1. 


a i. Sum seufictent to give annuity 
equal to annual carnings—Whether 
awa Om wrong princinle.j— 
BLOUDOFF v. CANADIAN NATIONAL 
Raitway (Sask.), [1928] 4 D. L. Rh. 
29; [1928] 2 W. W. R. 519.—CAN. 


885 iv. —-—- ———. }—In an action for 
damages for personal injuries a claim 
for loss of wages or e gs to the 
date of the commencement of the 
action or of the trial is not recoverable 
48 apecial damages; such a loss is one 
to be taken into consideration by the 

ury in assessing. goneral damages.— 

ACHE v. CANADIAN NORTHERN Ry. 
Co,, (1929] 2 D. L. Rk. $21; 1 W. W. R. 
my C. R.C. 258; 238. L. R. 576. 

d i. -—— Unreasonable refusal to 
submit to operation.}—Where the con- 
tinnance or increase of an injured 
person’s incapacity is due to hie un- 
reasonableness in Species | to allow 

tdarnages alowat $0" hin aust Bo 
o owa m 
limited what would be reasonable 
compensation if he had 

reasonable man.—Mas 

ALIS-ALDINGER Co., 
[1929] 3 W. W. R. 741.—CAN. 


er, Loss of imbd.}—D to be 
allowed to plitf., who has euotahio’ the 
loss of part of his leg through the 
ligence of deft., disoussed.—CLARK 


st. Action by husband for injury to 
wife—H fect of contribul negli. 
of m4 }—Damages - having 


“been 
12 


n 
v. 
A 


| bilig 





ewe Pere ay 


assessed by the jury to both husband & 

fo :--Held: the finding of negligence 
on the part of the wife cut. down the 
award of damages to the husband.— 
Dortry vv, OTTAWA RomMAn CaTHoric 
SEPARATE SCHOOLS TRUSTEES, (1930] 
3). lL. R. 6383; 65 0. L. R. 360.—-- 
CAN. 

sf. Dimayge to car.)}--DEWEES 0. 
OM 11921) 3 W. W. RR. 32.— 


us 


PART XII. SECT. 4. 


sv. Afitigation—-Whether contributory 
negligence of penet may go in.jJ— 
In an action for negligence if pltf. is 
held entitled to succeed he cannot be 
deprived of part of the damages which 
he hag proved or of his costs, on the 
oun that ho was ae of con- 
ributory negligence.—BakkY v. WIN- 
NIPRG ELECrRic Co., [1926] 2 W. W. R. 
791; 36 Man. L. R. 27.—-CAN., 


sw. —— Payment under insurance 
policy.|-~In an action by pitf. to 
recover damages for the destruction 
of hia dwelling-house & a quantity 
of chattel pronorty caused by sparks 
emitted from doft.'s steam tug through 
deft.’s negligence :— Held: deft. was 
not entitled to deduct from the amount 
of damages found to have been sus- 
tained by pltf.an amount paid to pitf. 
by an insurance co. under an insur- 
unce on the property.—BrRown v. 


ex. -——-— -——..]——-FARMER v. GRAND 
cau Ry. Co. (1891), 21 O. R. 299.— 


PART XII. SECT. 6, 


842 i. Defendant insured agatast lia- 
Whether court informed thereof.) 
Ft, 1120.—CAN, 


L. 

842 fi. ———- ——.]}—Although it is, 
as a eral rule, improper for counsel 
for pltf., when cross eft., 
to ask whether deft. is enti to an 
indemnity from an ce co., yet 
special cirouihatancen ming d justify the 
udge in not withdrawi he case from 


e jury.— WHson v. T (GEORGE) 
i Bone, Lrp., [1928] N. Z. L. R. 166.— 


D. 


sy. Particulars -—- When ordered.}— 
Where an action for neglgenco is one 
in which the onus of disproving 
negligence is placed by statute upon 
doeft., ptf. will not be reqnired to 
sarticulars of the negiigenioe — 

HITE v. HENTON, (1980) 1 W. W. R. 
ose Pee L. R. 969; 234 Alta. L. R. 


® 


Vol. XXXVI.— Negligence. 


Part XIIl—Negligence causing Death. 


906. Add. Annotation :—Refd. Kinneil Cannel & 
Coking Coal Co. v. Sneddon (or Waddell), 


r1981p A. C. 575. 
910. Add. Annotation :—Apld. 


[1927] 2 K. B. 108. 


oe nee = 


PART XIII. SECT. 2, SUB-SECT. 2. 


‘865 i. Chia adopted chtid—Fatal 
Accidents ee Re. S. O., 1914 (e. 151), 
- 5 (9). ea OWIE v. LAWRENCE, (1927] 
477; 59 0. L. R. 641.—CAN. 

sa pay ait ——.,}—-Bisters of deceased are 

Pe entitled, as such, to the benefits 
of Fatal Accidents Act, 1920 (c. 29); 
& the mere allegation that they were 
dependent on him does not bring them 
within the Act.—SHTITz v. Siete 


NATIONAL RY. Fast oy {1927} 1 : i. 
951; [1927] 1 Ww. FR. ay 1 
Sask. L. R. 345. GAN. 


ai XII. SECT. 2, SUB-SELCT. 3. 


-]— W. was injured by falling 
ae ‘a gullet, which was in a street 
under the care of an urban district 
council. W. brought no action in his 
lifetime, & died within six months after 
tho accident, & in consequence thereof. 
An action was instituted by the widow 
under Lord Campbell’s Act, 1846 
(c. 93), more than six months after the 
accident, & more than he ne months 
from the death of W.: pltf. 
was entitled to maintain t the Acton. _— 
WALSH v. BALLINA URBAN DISTRICT 
COUNCIL (1921), 55 I. L. T. 140.—IR, 


PART XIII. SECT. 2, SUB-SECT. 7.—B. 


907 ix. .1—A claim for dam 
by a widow or the minor chiJdren of a 
persan whose death is alleged to have 
wen caused by the negligence of deft., 
is not barred by the fact that the death 








Dew vt. 
British 8.S. Co. (1928), 189 L. T. 628. 
943. Add. Annotation :—Refd. Carling v. Lebbon, 


944. Add. Citations aes 2 K. B. 108; 96 


! was caused by the combined negli 


454. 
United 








EDN ne nt rete Renee en ene 


nee 
of the latter & deccased.— UNION 
GOVERNMENT CAIN Tere m4 ae 





907 x. }— ee. v. 
KOsTUCHENKO Man.), [1929] 2 
W. W. RR. 384; 38 Man. L. I. 228 ; 


affy., {1929} 1 W. W. Ut. 585.—CAN. 


PART XIII. SECT. 2, SUB-SECT. 8.—E. 


bh i. J—The dependants of a 
person who has lost his life through the 
negligence of deft. are entitled to com- 
pensation only for tho immaterial loss 
caused to them by the accident, & 
not for mental suffering or distress, or 
to improve thoir material prospects.— 
SMART v. S. AFRICAN HKys. & HAR- 
BOURS (1928), 49 N. L. RR. 361.— 8. AF. 


m i. -——< Consideration of 
insurance.}--BURNS t. MACDONALD 
PORSOMD ATED: (1931) 3 W. W. hk. 51. 


sed under, Penal Code 


sa. bine im 
in respect o Ne eM Ash into 
CHAND 


account. j—NATt v. 
ne (1927), T ot y a5 0 All. 408.— 








PART XIII. SECT. ». SUB-SECT. 8.—F. 


i. ——.-YOUNW v CANADIAN 
Par: [FIG Ry. Co, (NO. - Ep (ask -), (1927] 
3. W. W. RR. 175.—CA 


PART XIII. SECT. 2, SUB-SECT. 9. 
953 i. Verdict nol set aside—If evi- 


ee eng. int meme Erneeeentat —- (eee ~~ 


13 





—— —— ——.]—See, 


a Cee 


L. J. K. B. 615; 187 L. T, 255; 48 T. L. R. 


After this case add :— 


now, Widows’, 


Orphans’ & Old Age Contributory Pensions 
Act, 1929 (co. 10), s. 22.” 


| Ae ee sa He HEA ee cable ee Le le a NR ee mt 


Titait 
(192) 


dence in support.jJ~-F LYNN v. 
Sugar MANUFACTURING Co., 
I, he 525.— IR. 


--—FrrazpaTRick v. SOURAM, 
1998) 1 W. W. RR. 741.—CAN, 


g i. Sufficiency. }-—Suritz v. 








CANADIAN NATIONAL ia ei 1927) 
1 Db. KR. vbLs [1927) 1 . RK 
193 ; 21 Sask. L. IR. 345. 1 OOAN ‘ 


i. J) An aetion for neghigonee 
caantting in personal injuries was 
Heiter Piola by the injured party. 
Pitf. died, the action not having beon 
brought to trial :--J/leld@; the action 
Was properly rovived in the name of 
the administratrix, she being entitled, 
under ‘Trustee Act, R.o8. O., 1927, 
kK. 37, to inaintein an aetlon for all 
torts or Injuries to the person of 
deceased .-- geet v. BLAKE, roe : 
LD. oh. It. ONG 40. fT. HR. 
CAN. 


a(p. 142)5. -~—--.) ~LESLIK ». BUZAA, 
ee Doi. KR. 908; 40 B.C. at. 44d, 


eset 


sb. Fiatui -lecidents Act, (20, 8 T-- 
Neglect to file affidauvti under.) --An 
order dispensing with the fillue of the 
affidavit: required under above suet. 
should not be made when the toe 
of making it, would be to prejudice 
right of deft. which has accrued cinco 
the commencement of the action.— 
SwWINDELL wv. NORTHERN HLEvVATOnR 
Go., Lrp., (1828) 4 DD. L. RR. Ube; 
[1928] 3 W. W. KR. 433,---CAN, 
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PART II. SECT. 1, SUB-SECT. 1. 


b i. ——- Number of notaries prac- 
lising in district.|j—IRe STHWART (1B. C.), 
11929) 4 D. L. Kt. 628.—CAN. 


PART Il. SECT. 2, SUB-SECT. 1. 


sa. Who may appoint—Whether local 
judge.)——BruvisH COLUMBIA Law Soc. 


v., STEWART, [1928] 4 D. L. R. 572.— 
CAN. 


PART IIL 


g i. .]—There is impropriety to 
ee) the least, for a notary to i insert in 
a will passed before him 4 clause ee 
which the testator directs that the 
exors. & the heirs shall employ him for 





l4 


the execution of the will. It is con- 
sonant to sound sit principle, & even 
to public order, that oa deed passed 
before a notary do not contain any 
he ulation in his favour.—StT. DENIS 

HIBODEAU, [1929] 3 D. ae hi. 749; 
s. a 346: affg., 44 Que. K. B. 207.: 


Vol. XXXVI. Cases 1—816s. 


NUISANCE. | 


Part !.—Definition, Nature and Characteristics. 
1. Add. Annotation :—Refd. Vanderpant v. May- | 31. Add. Annotation :—Consd. Vanderpant v. 


fair Hotel Co. (1929), 27 L. G. R. 752. Mayfair Hotel Co. (1929), 27 L. G. R. 752. 
8. Add. Annotation. -——Consd. Pontardawe Rural | 58. Add. Annotation :—Refd. A.-G. v. Sharp 

District Council v. Moore-Gwyn, [1929] 1 Ch. (1930), 99 L. J. Ch. 441. 

656. ; 66. Add. Annotation :—As to (2) Refd. Vander- 
18. Add. Annotation :—As to (3) Refd. The Carl- pant v. Mayfair Hotel Co. (1929), 27 L. G. R. 

garth, The Otarama, [1927] P. 93. 752. 


Part I!.-—-Nuisances in respect of Particular Matters. 


76. Add. Annotation: —-Consd. Great Western | 184a. Manure manufacture.]-—--CarpeLL v. NEw 
“goo 0 ooo eaesie County Council Quay Loca, BoarD (1875), 39 J. P. Jo. 742. 


17. Add. Annotation :—Ccnsd. Farnworth v. Man- 134b. Rag &é& bone business.|---L’. set up a business 


cheater City Corpn., (1929] 1 K. B. 533. cific B noua Toren ge ay Re ER eh 
t 0 Bt bags & remove 

98a. Hotel Kitchen.|—-The making or causing o weekly. The justices having found as a 
such a noise on premises as materially inter fact that the business was noxious & ejusdem 
feres with the ordinary physical comfort of generis with those specified, sonvicted P. :— 
a neighbour constitutes an actionable nuis- Held: the conviction was right.—Passpy 
ance; & it is no answer to say that the v. OxFordD Local Boa (1879), 48 J. P. 
best known means have been taken to reduce 622, D. C. 


or prevent the noise complained of or that 

the cause of the nuisance is the exercise of a | 152. Add. Annolation :—Refd. Manchester Corpn. 
business or trade in a reasonable & proper v. Farnworth (1929), 46 I. UL. R. 85. 

manner. In accordance with these principles 
an injunction was granted in an action by | 212. After this case add :-— 


the occupier of a house abutting on a highway Sul See, also, Puntrc Utiautn, Vol. 
to restrain the owners of a neighbouring hotel XXXVILI., p. 108, Nos. 337, 34. 
from causing a nuisance to pltf. by noise | 993.) 4] Waris ov. UNITED FRENCH 


arising from the hotel kitchen.— VANDERPANT 
v. MAyFarR HoTen Co., Lrnp., [1930] 1 Ch. 
1388; 99 L. J. Ch. 84; 142 L. T. 198; 94 


PoLtsHers’ LONDON Sooimery (1905), Tires, 
Nov. 28th. 


J.P. 23; 27L. G. R. 762. 232a. Meaning of premises--Overhanging rock.]— 
121a. ——-.}—VANDERPANT v. Mayrarrn ToTEeL PONTARDAWE Runa Councim v. Moors- 
OCo., Litp., No. 98a, ante. Gwyn, No. 364a, post. 


Part IIl-—Neighbouring Owners. 





802. ° nnotation :—Refd. Bull v. West Harcourt-Rivington (1080), 47 T. L. BR, 25. 
Aiea Shipeine. etc. Co., [1927] A. O. | Refd. Glanville v. Sutton (1927), 44 T. I. BR. 
686. 98; G. W. Ry. v. 8.8. Mostyn, The Mostyn, 

311. Add. Annotations :—Distd. St. Anne’s Well £1928] A. C. 57. 

Brewery Co. v. Roberts (1928), 140 L. T. 1. | 316a. Confined to owners In possession.]-— 
Consd. Pontardawe Rural District Council v. The doctrine of IRylands v. Fletcher, No. 811, 
Moore-Gwyn, [1929] I Ch. 656; Fardon v. anié, has never been applied to affect the 
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we 





nn eee 


is : . roises, in + residential | defts. should so carry on the business 
rt te SmUT, 3, SUR SECT ae i Muir giaiier & ‘under such | of the farm 4; not. to occasion a nulsance 


91 i. Butlding ations—Mechanical | 8rea, Itf.-- MILLE fy 

i f onditiong as to cause @ nulsunce to | to the pitt. ILLER v. KitKaAwrra, 
: rou CHane ae Cn, ee pltfs, Held : on the ovidence it was Vel 1 W. W. R. 577; 2D. i. RB. 
01) 4S N. 8. W. W.N. 48.—AUB, "| linpowstblo to doterming the rea) degre | 184—CAN. 

, pees ae) veg a : of noise ca eft.’ ‘ing 

moe i. Dédiry pelea esp nee the relevant period, & consequently | PART Il. SECT. 13, SUB-SECT. 4, 
SUPPLY Co., LID. [1028] N. Z Le R. | Pitts. had not established a musanco~ | sd, Hospital.|—SHUTTLEWORTH ¥. 
323.—N.Z. ss etme ey gett he OP Race aaa (1930), 5. HR. VANCOUVER GENERAL HospPiraL, No. 

i ¥ * saeaaaes e v 

95 i. —— ——.}—DUCHMAN ». » post.—-CAN. 
OaKLAND D Co., {1929) 1 D. L. R. PART Il, SECT. 11, SUB-SECT. 7. 
9; 63 0. PET On OENL ab. For farm.}--A fox farm 20 fevt PART II. SECT. 14, SUB-SECT. 2.-—B. 


from pltf.’s house held not a nuisance se. ‘“* Unfit for human habitation '— 

PART II. SECT. 9, SUB-SECT. 2. per &; but, in view of evidence of » | Absence vf ylumbing.}—Although under 
ea. Crowing cocke.}—An injunction | certain slackness in conducting the | sect. 35 of Public Health Act, 1924, the 
had been granted, “after a b farm for some time prior to the time | determination of the question whether 


bf 
affi . from keeping hen the present action became | a particular ee or of a 
me or allo peigteh to be imminent, an order was granted that ! b is unfit for amanda handtedon 
41 


3.8, 15 


Cases 316a—445. 


882. 
353. 


356. 
357. 
359. 


363. 


364. 


liability of an owner, who was out of possession 
at the time when the injury took place.— 
St. ANNE’s WELL BREWERY Co. v. ROBERTS 
(1928), 140 L. T.1; 92 .J.P.180; 44 T.L. BR. 
703; 26 L. G. R. 688, 0. A. 


Add, Annotation :—Generally, Refd. Scam- 
mell v. Hurley, [1929] 1 K. B. 419. 


Add. Annotation :—Refd. Pontardawe Rural 
District Oouncil v. Moore-Gwyn, [1929] 
1 Ch. 656. 

Add. Annotation :—Refd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. fT. 1. 


Add. Annotation :—Refd. O’Cedar v. Slough 
Trading Oo., [1927] 2 K. B. 123. 

Add. Annotation :—Consd. Pontardawe Rural 
Og Council v. Moore-Gwyn, [1929] 1 Ch. 
656. 

Add. Annotations :-—Refd. Aldridge v. Wright, 
[1929] 2 K. B. 117; Vanderpant v. Mayfair 
Hotel Co. (1929), 27 L. G. R. 752. 


Add. Annotation :—Consd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1. 


364a. Maintaining overhanging rock.]—The owner 


438. 


439. 


444, 


of land on which there is an outcrop of rock 
overhanging a steep slope is not liable for 
damage caused by reason of portions of that 


Add. Annotation :—Refd. Lagan Navigation 
Co. v. Lambeg Bleaching, Dyeing & Finish- 
ing Co., [1927] A. O. 226. 

Add. Annotation :—As to (1) Refd. Lagan 
Navigation Oo. v. Lambeg Bleaching, Dyeing 
& Finishing Co., [1927] A. C. 226. 

Add. Annotations :—-As to (1) Refd. Lagan 


372. 
374. 
376. 


386. 


389. 


445. 
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rock breaking away & falling down the slope 
if the break is due to natural causes, such as 
weathering, & the owner has used his land 
in an ordinary way, without any mining or 
quarrying operations. Rocks in such a 
position, though they may become dangerous 
are not ‘‘ premises in such a state as to be a 
nuisance’ within Public Health Act, 1875 
(c. 55), 8. 91.—PONTARDAWE RURAL COUNCIL 
v. MooRE-Gwyn, [1929] 1 Ch. 656; 98 
L. J. Ch. 242; 141 L. T. 23; 93 J. P. 141; 
45 T. L. R. 276; 27 L. G. R. 493. : 


Add. Annotation :—As to (1) Refd. Manchester 
Corpn. v. Farnworth (1929), 46 T. L. R. 85. 

Add. Annotation :—Consd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1. 

Add. Annotations :—Refd. G. W. Ry. v. 8.8. 
Mostyn, The Mostyn, [1928] A. O. 57; St. 
aoe oe Brewery Oo. v. Roberts (1928), 


Add. Annotations :—Consd. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G@. R. 752. 
Refd. Aldridge v. Wright, [1929] 2 K. B. 117; 
Keewatin Power Co., Ltd. v. Lake of the 


Woods Milling Co., [1980] A. O. 640. 


Add. Annotation :—Refd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1. 


Part 1V.—Remedies. 


a 


Navigation Co. v. Lambeg Bleaching, Dyeing 

é& Finishing Co., [1927] A. C. 226. Generally, 

oe The Carlgarth, The Otarama, [1927] 
. 93. 

Add. Annotation :—Consd. Lagan Naviga- 

tion Co. v. Lambeg Bleaching, Dyeing & 

Finishing Co., [1927] A. C. 226. 
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depends ! 
medical health officer or othor official 
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the opinion of the i 





upon 


thereln, nevertheless, it 


m i. Alleration 
Where aeft. co. carried out alterations 
to its land with the result that, when 


of land.J— ; purposes” should have a carrying 
capacity far in excess of the load under 


which deft.’s floor collapsed. There 


was not intended that such opinion 
should be made arbitrarily but only 
upon reasonable grounds. Where it is 
based upon ‘‘ absence of phumbing,”’ 
a proper opinion would seem to pre- 
dicate at least a personal cxamination 
of the building by the officer, & an 
oxposition of conditions arising from 
the absonoe of pluunbing which would 
justify a reasonable conclusion that 
they rondered it unfit for human 
oocupation because they created a 
situation which ** was or might beconle 
injurious or dangerous to health or 
which prevented or hindered in any 
manner the suppression of disease.” 
‘The absence of plumbing does not in 
itself render a house * unfit for human 
habitation.”—I. (WILSON) v. HOLMES, 
are W.W.R. 413; 3D. 0. R. 218. 


PART Til. saab re SUB-SECT. 2.— 


326 ii. Measure of 
damages.}—Where by digging a ditch 
beneath the natural surface of tho soil 
an vocupant ef lund causes surface 
water, not moving in any defined 
watercourse, tb be discharged upon 
the land as Reap inet ae Bene ar 
damages. The damages in the presen 
oase were held to ioclude the net 
value to pltf. of the crop which he 
would have put in on the Hooded part 
of his land but for the fsiooding.— 
QUALLEY v. Day, 11929) 2 D. L. R. 
g28; 1 W. W. RB. 200; Ts 
425; revag., Oat 3D. L. R. 663; 1 

rf. R. 961; 22 8. L. R. 442 


° s ° 


ruin fell, rain water poured from deft.’s 
lund on to pltf.’s council’s streets in a 
more concentrated form & carried with 
it inore sand & silt than would be the 
case in the ordinary course of nature ; 
—Held: pitf., was entitled to an in- 
junction restraining deft. from per- 
mitting its land to remain in such a 
condition that these results ensued, & 
an inquiry as to what damage had 
accrued to pltf.’s streets arose from 
the operations of deft.—NEWCASILK 
COUNCIL v. AUSTRALIAN AGRICULTURAL 
Co., LTD. (1928), 29 S. hk. 212; 9 
L. G. hk. 71.—AUS., 


PART III. SECT. 2, SUB-SECT. 2.— 


d i. ——.}—McCartTnry v. MILLER 
tae L. R. 367; 2W.L. R. 


d@ ii. ——.}--BETIOHER v. TURNER 
(Sask.) (1913), 26 W. L. R. 136.—CAN. 


or: Overloading floor of warchouse. ]— 
Vitf., an automobile dealer, was the 
tenaut of part of the ground Moor of a 
Warehouse. Deft., a dealor in seed 
grain, was the tenant of part of the 
third floor directly above  pltf.’s 
premises. About three months after 
deft. had stored a large quantity of 
oats on his tioor it vipa are the oats 
fell through & brought the second 
tfioor down upon plitf.’s cars. In an 
action for the resulting damage, the 
immediate cause for the collapse could 
not be definitely assigned, but it was 
shown that the fioors of a building 
constructed for general warehousing 
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was no evidence that the building in 
question was ever held out to the 
public, or prospective tenants, as a 
wcneral warehouse, although parts of 
it had been leased from time to time 
to various tenants for niiscellaneous 
storage purposes :—Held: deft. was 
guilty of negligence, not only in over- 
loading, but in disregarding the duty 
which, under the circumstances in- 
cluding the general flimsiness of the 
building, was upon him to inquire & 
inspect; & also his Hability could be 
based on the principle of Rylands v. 
Fletcher.—MADDER v. MCKENZIE (A. 
i.) & Co., Lrp., [1931] 1 W. W._R. 
344; 2D. L. R. 522; affd., [1931] 3 
W. Ww. R. 540.—-CAN. 


PABT III. gaa 2, SUB-SECT. 2.— 


se. Sparks from machine used by 
dcfendant on another's land causing fire 
PAVING & ROAD CONSTRUCBION Co. 
PrTy., Lrp., ({[1928] V. L. R. 247; 
{1928] Argus L. R. 213.—AUS., 


PART ITI. SECT. 4. 
Ammonia plant causing loss 
of putronaye to theutre—Loss due 
change in character of  distrivt.J}— 
AVENUE THEATRE, LTD. v. VANCOUVER 
Gas Co. (1928), 40 B. C. R. 275.—CAN. 


PART V. SECT. 1, SUB-SEOT. 2.— 
B. (a). 





c i. 


42 i. ——.-—McLOUGHLAN vt. 
MARTIN (1864), 5 Niid. L. R. 44.— 
NFLD 


447. Add. Annotation :—As to (1) Refd. Salisbury 
& Fordingbridge District Drainage Board v. 
Southern Tanning Co. (1920), Ltd., [1927] 
2K. B. 666. 

465. Add. Annotation :—Consd. Lagan Naviga- 
tion Co. v. Lambeg Bleaching, Dyeing & 

Finishing Co., [1927] A. 'C. 226. 

Add. Annotation :—Refd. Blundy, Clark & 

Co. v. London & North Eastern Railway 

(1931), 100 L. J. K. B. 401. © 

Add. Annotation :—Refd. Vanderpant v. May- 

fair Hotel Co., [1930] 1 Ch. 138. 

Add. Annolation :— Refd. Coleshill v. Man- 

chester Corpn., [1928] 1 K. B. 776. 

Add. Annotation :—Refd. Vanderpant v. May- 

fair Hotel Co. (1929), 27 L. G. R. 752. 

Add. Annotation :—Refd. Blundy, Clark & 

Co. v. London & North Kastern Railway 

(1931), 100 L. J. K. B. 401. 

Add. Annotation :-—Refd. Blundy, Clark & 

Co. v. London & North Eastern Railway 

(1931), 100 L. J. K. B. 401. 

-]}—SuHorT v. TAYLOR (1709), 2 iq. Cas. 
Abr. 622; 22 BE. R. 441. 

Annotation :—Apld. Williams «. Jersoy (1841), Cr. & Ph. 91. 


598a. Jus tertii.}—In an action of trespass a deft. 
cannot set up a jus tertii against a possessory 
title. The same rule applies to an action 
for polluting a several fishery & damaging 
the fish. 

Now does the jus tertiit rule apply to such 
an action? I must confine my remarks 
most strictly to actions of the kind before me. 
There are many kinds of nuisance actions, 
e.g. an action for infringement of ancient 
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545. 
549. 
550. 
552. 


558. 


567a. 
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PART IV. SECT. 2, SUB-SECT. 2.—B. 

sg. Liability of joint contribulors, )}— 
Where two or wore persons contribute 
in part only to the creation of a 
nuisance, cach is severally liable. 
Euch may be restrained from doing 
the act which contributes to that which 


673 iv. 
for an 
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Bacon, [1931] 1D. I. 1. 1001.--CAN. 
PART IV. SECT. 2, SUF SECT. 6.—- 
A. (@). 


-J—In a guta timet action 
injunction 
establishinent of a 


Vol. XXXVI.—Nuisance. Cases 447—799. 


lights, & so on, & I am very far from saying 
that the jus tertii rule applies to every kind 
of nuisance action. But in this case I am 
dealing with a nuisance action of a kind 
veculiar to itself & to other pollution actions. 
t is not trespass, but it is very analogous 
to trespass. In my judgment where defts, 
are doing acts per se illegal, & therefore not 
justifiable under any outside authority, they 
cannot set up a jue tertit? as a defence in an 
action of this kind (FARWELL, J.).— NICHOLLS 
v. Ex.y Beer Sugar Factory, [1931] 2 Ch. 
84,87; 100 L. J. Ch. 259; 145 L. T. 118. 
Add. Annotation :—Refd. Lagan Navigation 
Co. v. Lambeg Bleaching, Dyeing & J‘inish- 
ing Co., [1927] A. C. 226. 
609. Add. Annofution :—Refd. Lagan Navigation 
Co. v. Lambeg Bleaching, Dyeing & Finish- 
ing Co., [1927] A. C. 226. 
Add. Annotation :—Refd. Lagan Navigation 
Co. v. Lambeg Bleaching; Dyeing & Vinish- 
ing Co., [1927] A. C. 226. 
Add. Citation :-—25 L. G. R. 1. 
Add. Annotation :—Refd. Manchester Corpn. 
v. Farnworth (1929), 46 'P. L. BR. 85. 
Add. Annotation :—Refd. Mayhead v. Hy- 
drautic LLoist Co. (1931), L0@ L. J. K. UB. 369. 
Add. Annotation :-——Refd. Farnworth v. Man- 
chester City Corpn., (1020) i K. L. 633. 
Add. Annotation :-—Refd. Graigola Merthyr 
to. v. Swansea Corpn., (!028] Ch. 235. 


608. 


612. 
613. 
626. 
640. 
660. 


681. 


7193. Add. Annoiulion :—Cousd. Pointon v. Cox 
(1926), 136 L. TT’. 506. 
799. 


Add. Annotation :—Rofd. Manchester Corpn. 
v. Farnworth (1029), 40 ‘I. 1. dt. 86. 
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673 ve ~-- oe Pitts. moved for an 
injunction to prevent a nuisance, which 
they fuared would urise from noise & 
vibration caused by tho establishment 
of a factory then te course of crection : 


restraining the 
hospital, on the 


becomnes, in the aggregate, a nuisance. 

—L’EK8TRANGE v. THE BRISBANE GaAs 

Co., [1928] S. R. Q. 180.—AUS. 
PART IV. SECT. 2, SUB-SECT. 4. 
sl. Nominal damages.}—MURPHY v. 


ae eer Maen ene I © Carat AR: me 


ground that it will constitute a nuisance 
to pitf., he wust prove a strung pro- 


bability alimost amounting to moral | 


certainty that the hospital will be an 
actua) nuisance.-~SHUTTLEWORTH — v. 
VANCOUVER GENERAL HOSPITAL, [1927] 
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} 
476; 38 H.C. Re 300,-- CAN, 
| 
f 


~~Held > agit had not been establabed 
that the damage apprehended was 
inuninent & of a substuntial charitcter, 
the claim was premature. KOBERTRON 
» DOTUHIK Sree, CASEMENT Co., LTD, 
[1927] N. 4. Ll. hi. 826.: -~N.Z. 


vases 1—By, 


12. 


13. 


14a. 


385 


HNGLISH AND EMPIRE DIGEST SUPPLEMENT. 


OPEN SPACES AND RECREATION GROUNDS. 
Part |.—General Rights of Public. 


1. 


wee ee, 


poner onan) 


Add. Annotation :—Refd. Hue v. Whiteley, [1929] 1 Ch. 440. 


Part Il1—Exemption from Rates, Charges, etc. 


Add. Annotations :—Consd. Consett Iron Co. 
v. Durham County Assessment Committee 
for No. 5 or North-West Area (1930), 99 
L. J. K. B. 277. Distd. London Playing 
Fields Society v. Essex (S. W. Area) Assess- 
ment Committee (1930), 94 J. P. 241. 


Add. Annotation :-—Dbtd. London Playing 
Fields Society v. Essex (S. W. Area) Assess- 
ment Committee (1930), 94 J. P. 241. 


----Applts. were a body incor- 
porated by Rove Charter for the purpose of 
providing playing fields for the use of clubs 
& persons who could not afford to pay full 
etonomic rents. Land was conveyed to 
applts. by a deed containir: a restrictive 
covenant that the land should be used for 








Part IV.—User 


Add. Annotations :—Distd. A.-G. v. Sunder- 
land Corpn. (1929), 46 T. L. R. 10. Refd. 
A.-G. v. Manchester Corpn., [1931] 1 Ch. 254. 


Add. Annotation :—~Refd. I. R. Comrs. v. 


_ Stated :—Held: 


the purposes of Recreation Grounds Act, 
1859 (c. 27), as though it had been con- 
veyed under that Act, but subject to the 
power of applts. to sell the whole or any part 
of the land. Applts. successfully appealed 
to Quarter Sessions against a poor rate in 
which they were rated & assessed in respect 
of the land. On _ resps.’ oP by case 
since the land was not 
‘t struck with sterility ’’ as a matter of law, 
there being no statutory & irrevocable 
dedication to the public, applits. were in 
rateable occupation.—LONDON PLAYING 
Fietps Socrery v. Essex (S. W. AREA) 
ASSESSMENT COMMITTEE (19380), 144 L. T. 
233; 94 J. P. 241; 46 T. L. R. 631; 74 
Sol. Jo. 662 ; 28 L. G. R. 591, D. C. 


of Open Spaces. 


39. 
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Yorkshire Agricultural Soc. (1927), 44 T. 
L. R. 59. 

Add. Annotation :—Consd. A.-G. v. Sunder- 
land Corpn., [1929] 2 Ch. 436. 


2a. 


Annotations :—Refd. R. v. Smith (1873), L. 


Vol: XXXVI. Cases a--S6%. 


PARLIAMENT. 


Part |.—Nature and Powers. 








.]—It is not the practice in Acts 
of Parliament to attempt to restrain future 
Parliaments in their enactments; & the 
Legislature could not have intended to 
suggest such an object without expressing 
it in very distinct terms (WiILpk, C.J.).— 
BopeEN v. SMiTH (1849), 18 L. J. C. P. 121; 
re T. O. 8. 377; 13 J. P. 1538; 13 Jur. 


R. 8 Q. B. 146; 


Jenkins v. Great Central Ry. Co., [1921] 1 K. B. 1. 











-]—The exemption ,is in general | 








all taxes & assessments whatsoever, present 
or future, then imposed or to be imposed by 
any future Act of Parliament. But even 
if the exemption had been enacted in those 
very terms, it is plain that such an enact- 
ment could not have bound future Parlia- 
ments (CHANNELL, J.)..—ASSOCIATED NEwa- 
PAPERS, Lrp. v. LONDON Crry Corpn., [1913] 
2K. B. 281; 82 L. J. K. B. 928; 108 L. T: 
789; 77 J. 'p. 273; ll lL. @ R. 664; on 
appeal, [1914] 2 K. B. 608, C. A. sub nom. 
LONDON Crry OCorRPN. v. ASSOCIATED NEWS- 


Field: the concurrent 


(OWNERS) v. 


Oamphell — v. 


Refd. Zt?e Kent Tram. 


2b. 
terms. It may have been intended to include PAPERS, Lirp,, [1915] A. C. 674, HL. L. 
Part Il—The House of Lords. 
4, Add. Annotation :— Refd. Edwards v. A.-G. Add. Annolation :--As to (i) Refd. Campbell 
for Canada (1929), 46 T. LL. R. 4. v. Pollak, [1927] A. C. 732. 
22. Annotation :—Delete Wycombe Grdns. v. | 435, __--.. J—-Tn an action by ana 
, gent for a claim 
reas aaa Grdns. (1926), 43 T. L. R. for commission from the purchaser on the 
: ; ‘sale of a business, the trial judge found on 
87, Add. Annotation :—Consd. Campbell v. the facts that the agent had earned his 
Pollak, [1927] A. C. 732. commission, & his decision was affirmed by 
88. Add. Citations :—[1927] A. C. 732; 96 L. 3. the appellate ct. 
K. B. 1093; 137 L. T. 656. rome ie Oe aati Al cult ane be 
Add. Annotations: -—Consd. Co-operative isturbed.— Bow's Emvorrem. Urb. v. Breve 
Wholesale Society, Ltd. v. Lally (1930), O% cS oe )& Co., Urp. (1927), 447. La. KR. 104, 
B. W. C. C. 613. Refd. The Young Sid, : 
[1929] P. 190; Clark v. Urquhart, Stracey v. | 155a. In Admiralty actions—Colision cases—Both 
Urquhart, [1930] A. C. 28; London Welsh vessels to blame.]-—CANTON 
Estates, Ltd. v. Philip (1931), 144 L. T. 648 ; Riescsy (Owners), [1928] W. N. 2143 sub 
Midland Employers’ Mutual Assurance, Ltd. nom, Tik CANTON, 31 Lloyd, L. R. 289, H. L. 
v. Lewis (1930), 23 B. W. C. C. 192. Annotation :-—-Refd. The Young Sid, (} 929) P. 190. 
39. : ‘alion : — Consd. Hv. 
Polak Tieyy a C. ae vonepee «e 162. Add. Annolation : — Consd. 
- : . y 732. 
41. Annotation :—For ‘t As to (1) Mentd.”’ read HONMAy Meena 
** As to (1) Refd.”’ 190. Add. Annotation :—Consd. Je ‘Transferred 
Add. Annotation :—<As to (3) Refd. Campbell Civil Servants (Ireland) Compensaticn, [1929] 
v. Pollak, [1927] A. C. 732. A. ©, 243, 
Part V.—The Legislative Work of Parliament. 
say Exp. Hanty (1888), 41 oe D, 215. 
256a Metropolis Gas Act, 1860 (c. 125).] eat Ltd ee ete 


Annotations :—Apld. Re Skegness & St. Loonard’s Tram. Co., 


\werarr v, METROPOLITAN *BoaRD OF WORKS 


(1862), 11 C. B. N.S. 744; 31 1.5.0. P. 217; 
142 E. R. 988. 





ow 





Sec, also, fe es Vol. X., p. 1113, No. 
7830. 


261. Add. Citations :—sub nom. Ite PETERSON, 


CR ee is I a A ed TE LIS me oe penne tem oh ag 


Ss. C. (Hi. L.) 1.-—8COT. 


Sea meee poral tase 


speck Pin 
161. eae from oe courts— 


prom Lords of Session—From nteriocn- PART II. SECT. 2, SUB-SECT. 12.---A. 
order.}— Rosa v. Ross, T1927 18 168 i. Lords may vary own order— 
ais L.) 4.— SCOT. Order inconsistent with judgment m.j~~An 


order pronounced by the House of 
PART ME SECT. 2, SUB-SECT. 7.—€. | Lords ainowiog of an appeal, which 


85 Not admitted.) — PORTLAND had been submitted to both parties 
(Duss) v. Woon’s TRusTeszs, [1927] 
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been objected to by thom, was subse- 
quently discovered to contain an error 
which prevented it, from if tiving ent 
to the judgment of oe vuse. Ina 
etition prescpted by applts., the 
Jouse altered the order so as to make 
{t conform to the eioent of ps 
House.— CoATs _v. ae Bang 
econ {1930} 8 TH, .) 63.— -— 


prior to ita pronouncement & had not ; 8CO 


ENGLISH AND Emprre Dicest SuPPLEMENT. 


Cases 261—437. 
[1909] 2 Ch. 398; 79 L. J. Ch. 538; 101 L. T. (1862), 11 C. B. N. S. 744; 811. J. C. P. 
480; 738 J.P. 461. 217; 142 E. R. 988. 
Annotations :—Apld. Re a) lo & ce Leonard’s Tram. Co., 
215. Refd. Re Kent 


‘Tram. Co. (1879), 1 Pa es ‘313. 


-“WYATT v. METROPOLITAN BOARD OF WOKKS 


Part VII.—-Privileges of Parliament. 


437. Add. Annotation :—Refd. Re 


. Add. Transferred 
Civil Servants (Ireland) Compensation, [1929] 


Re Transferred . 








865. Add. Annotation :—Refd. 
Civil Servants (Ireland) Compensation, [1929] 
», 248. A. C. 248. 
“ qualified persons ’’ in British North , membership of the Senate of Canada.— 
CMDWARDS v. A.-G. FOR CANADA (1929), 


America Act, 1867, 8. 24, include women, | k 
46 7. L. R. 4.-—CAN. 


PART VIIL 
&, therefore, women are eligible for 


m (p. 295) i. Canadian senale— 
Kligihility of women.|—The words 








PARTITION. 


Vol. XXXVI. Cases 33-—35a. 


Part {{l—Partition by Agreement. 


83. After this case add :— 


knee A 





TEES, No. 3639a, post. 





PART 1. 

h (p. 299) 1. ——- ——.]—It is 
essential for the maintainahility of a 
suit for partition that. pitf. should be 
in actual or constructivo possession of 
the propertics.—SABJAN oo v. ASH- 
ANULLA BEpaRr (1926), IL. R. 54 
Calo. 524.— IND. 


h (p. 300) i. -—-—- —-—.]— BUNTING 
. SEKVOS, (1931] 4D. L. RR. 167.-- 


H (p. 300) i. —— —— In case of 
absentee.J—Sect. 4 of Partiticn Act, 
R. S. O., 1927, is intended to t perate 
#0 as to convey the estate & interest 
of an absenteo in lands sought to be 
partitioned ; &, if he is dead leaving a 
widow, she should be regarded as one 


Application of Law of Property Act, 
1925 (c. 20), s. 28 (3).]—Sce Trusts & TRUS. 


ce ee 


35a. 





ontitied to claim under or through him. 
Tho lands belng sold under the par- 
tition order, hor claim for dower would 
be upon the money which would stand 
in the place of the lunds.—J’e Stroup 
& MANDELL, [1930] 2 D. IL. Re. 18h; 
65 O. L. HR. 4.—CAN, 


oc (p. 301) ft. -} 
HUrstTIs v. HUESTIS (1928) 54 N.1. 4. 
1.—CAN. 





ee ee Pod 


PART Ii. SECT. 3, SUB-SECT. 1.-- 
C. (a) i. 
329 xxvii. -}—In a partition 





suit, if, for the purpose of giving relief 
to pltf., & question has to be decided as 
between the different parties, whether 
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es Sent lain ns emppmegen dese ea eas cen cemian ¢ 6 Setar Sle bauie > th mere Saale. 


-—_—-.]—- ANON, 
(Belt’s edn.), 284 n.; 209 BE. R. 804, L. C. 


Annotation :~-Consd. Bradshaw »,. Fano (1850), 4 W. R. 422, 


(1820), 4 Bro. C. C. 


er em IR i mee re ee teil na tte 


they are arrayed as plitfs. or defts.. the 
decision ix binding on all the parties, 
8O as to be res judicata as betwoen any 
vo-detts., although there was no oon- 
ict of interest in the suit as between 
those defts.- saz AHMAD tv. SACHIK 
Bano (1920), Td. 2. &) ATL Sf0.—- 


PART III. SECT. 4, SUB-SECT. 2 


h i, ~~—-- With part performance.\-- 
SPTEVENA ® Srevienp, [P930), 3 DD. da KK. 
762.- CAN, 


PART It. SECT. 9. 


sa. clyreement do pay amount tn 
equalisation bride nce, |- Feiner oe v. 
DPHERILL (1867), J Gr. 476.--CAN. 


Cases 8—55Ga. 


43. 


44, 


77. 


210. 


2138. 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 


PARTNERSHIP. 
Part |.—Partnership Generally. 


Part Il.—Tests 


Add. Annotation :—Refd. 
Perera, [1928] A. C. 178. 


Add. Annotation :—Refd. Arseculeratne v. 
Perera, [1928] A. 0. 178. 


Add. Annotation :—Refd. English Insce. Co. 
». National Benefit Assce. Co. (Official 
Receiver), [1929] A. C. 114. 


Arseculeratne v. 


Part I1l.—Creation and 


Add. Annotation :—Retd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, [1929] 
1K. B. 470. 

Add, Annotation :--Refd. Humphery v. Wil- 
son (1929), 141 1. T. 469. 


Part IV.—Relations between 


845a. --——-.}--A. & B. partners as woollen drapers, 


A. receives money in the shop, & gives his 
note for it. Though no proof that this 
money was brought into stock, or used in 
trade; yet this note being given in the shop 
by one of the partners, it shall bind both ; 
& though this note at law binds only the exor. 
of the surviving partner, yet in equity the 
creditor may follow the estate of the other.— 
LANE v. WILLIAMS (1602), 2 Vern. 277, 292 ; 
23 Eh. . 779, 789. 


ta :—Consd. Devaynes v. Noble (1816), 1 Mer. 539, 


efd 


. Bank of Australasia ® Breillat (1847), 6 Moo. 


pc. C. 152. 
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1. L. R. 54 Cale. 551.—IND, 


sx. Statutory parinership under ah 
tration of Parinerships Act, R.S.N.S., 
yes — What ones fo. |—HORRECKER 
gle {1930} 2 


M. P 


PART II. SECT. 3, SUB-SECT. 2. 


43 ili 
Davins t. SCHULLLI, 
132; [1928] 3 W. W. 


PART I. SECT. 2. 
91 xxi. 





NaTH PYARILAL (1927), 


PART II. SECT. 1. fanart 





Du. FR. 415; 


77.—CAN. 452 


xvii. 
588. —CAN 
.——-- Co-pwnera of coal leases.}—- 
1928) 4 DL. R 
te 158.—CAN, 


Add. Annotation :—Refd. Dominion Iron & Steel Co. v. Invernairn, [1927] W. N. 277. 


of Partnership. 


91. 


Add. Annotation :—As to (1) Refd. Marconi’s 
Wireless Telegraph Co. v. Newman, [1930] 
2K. B. 292. 


107. Add. Annotation :—As to (2) Refd. Watson v. 


Hagyitt (1927), 44 T. L. R. 90. 


171. Add. Annotation :—Refd. Re Debtor (No. 


229 of 1927), [1927] 2 Ch. 367. 


Duration of Partnership. 


226. Add. Annotation :—As to (2) Refd. Bentall, 


Horsley By pevcny v. 47 


T. L. R. 99. 


Vicary (1930), 


Partners and Third Parties. 


520. Add. Annotation :—Refd. Smith ~. 


556a. 


PART II, SECT. 5, SUB-SECT. 2. 

-}—LOTRINIERE LBR. Co. 

vv. FORTIN, [1927] 4 D. L. R, 167.—CAN. 
PART HI. SECT. 5, SUB-SECT. 4. 
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KorTrsar SJEE BEZONJEE 
ae ty900), 4 I. L. R. 51 Bom. 342.— 


PART II. SECT. 6, SUB-SECT. 1. 
RAL COAL Co. 
ea (Sask.), [1929] 2 D. GL. ht. 


——.}—Ip 


PART III. SECT. 8, SUB-SECT. 2.—B.. 
237 iii. S. P. Forcier he v. MONER- 


HANIE (1899), 29 8. C. 


PART Il. SECT. 3, SUB-SECT. 3. 


Ry. 
The relationship 
herein created 
dismantling by them of the hulk of a 
vessel :-— Held 

partnership ae 


TURING Co., LYp. INTERNATIONAT. 
JUNK Co., LTp., 1931 1 we Ww. Rk. 401 
1D: I, R. 5945.—-CAN, 


JO1; 


Cantract for paella 4 vessel, }|— 
between e parties 

a contract for the 
SER v. ree 
: not to oonstitute a | (1928), I 
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R. 564.—-CAN, 


PART IV. SECT. 1, SUB-SEOT. 1.—D. 


sa. Disclaimer-——l¥hether alternative 
plea permissible.}—CHIHATTOO LAL MIs- 
RAINDAS BAIJNATH PRASAD 
« L. R 56 Calo. 704.—IND., 


PART IV. SECT. 1, SUB-SEOT. 2.-—G. 


i, Contract for tenancy —For 
igrinesah t p pwurposes—Possession 


Wood 
(1928), 139 L. T. 250. 

Contract for work & labour.]—Plitf. 
was directed by the captain of a vessel to 
repair it, & also to repair the fitting-up of the 
cabins for passengers ; afterwards there was 
an agrecment come to between the parties 
to the effect that deft. & the captain should 
become partners in the ultimate profits ; 
deft. did not hold himself out that he would 
be liable for these repairs :—Held: deft. was 
not liable for the repairs to the vessel or to 
the cabin fittings.—ELLis v. STEELE (1855), 
25 L. T. O. 8S. 183. 





taken. }-~SECURITIES DEVELOPMENT 
a -» LTD. v. NOBLE & Honpains, (1931) 
4D, L. R. 161.—-CAN, 


PART IV. SECT. 2, SUB-SECT. 3.— 
B. (b). 


581 il. —— Liability of retired 
partner.|—When after a dissolution of 
partnership the business is continued 
in the same firm name, a partner who 
has retired at the dissolution is Hable 
upon a contract made by the new firm 
with a person who has previously 
dealt with the old firm, uldes that 
person has received notice of the dis- 
solution, even though public notice 
by advertisoment ry been given.—- 
JwaLapuTr R. FE NI vw. BANSILAL 
ey igi (1929), ee Re 56 Ind. App. 





PART IV. ames: i ras 3.--- 


582 xi. —-—.]-—Creditors of a part- 
nership who had received notice that 
it had besn dissolved & that the busi- 
noss was being continued by one of the 
dissolved fi & new partner :— 


not | Held: by their course of dealing with 


6818. sete 


(1929), 46 T. L. R. 121. 


662. Add. Annotations :—Refd. Albemarle 
Oo. v. Hind, [1928] 1 K. B. 307; Near East 
Chasseur & Co., [1930] 2 K. B. 


Hellet v. King, 


718a, yon by partnership—tiIn respect of goods 
°. apni peal F gtgeeas of 
—De contrac writin 
with first pltf. to supply him with all the 
brass ashes produced at their mill at a certain 
he ashes being agreed to be equal 
Some ashes were 
delivered, & then pltf. took co-pltfs. into 
partnership, & ashes were delivered by | 


supplied 
partnership 


fixed price, 


to a certain sample. 


Part V.—Relations 


926. Add. Annotation :—Consd. Hole v. Garnsey, 


[1980] A. O. 472. 


945a. ——— Of interest in partnership offects & 
profits.)—WaARTNABY v. SHUTTLEWORTH & 
TAYLOR (1837), 1 Jur. 469, L. O. 


-]—A deed of partnership provided 
that each original partner could, by will or 
codicil, nominate a qualified person as a 
new general partner; that the admission to 
was to be subject to the con- 
e unreasonably withheld, of 
& that a general 
partner or the qualified nominee, if of opinicvn : 
that the consent to admission had bewn , 955. Add. Annotation : :—-Distd. Lee 
unreasonably withheld, could require the | 


952a. 








the partnershi 
sent, not to b 
the general partners ; 





eis v. Baths 1823), 
‘Pr. Caa. 508 ; 47 Bh. 'R. 622. ae 


653. Add. Apasiation = :—Consd. Graves v. Cohen 


rr tes 


defts. to the firm without any new or adil 


contract. 


Neither the ashes supplied before 


the formation of the partnership nor those 


supplied afterwards were equal to sample, 


Supply 


took 


& pitfs. commenced an action to recover 
damages in respect: of the breach of agree- 
ment :—~Held : 
respect of the deliveries of ashes which took 
pote prior to the formation of the partnership, 

ut they could do so in respect of those which 


Itfs. could not recover in 


place afterwards.—Bounry v. HEATON 
(1865), 13 L. T. 238. 


868. Add. Annolalions :—~Refd. Oumberland v. 
Lanarkshire Train. Oo. (1927), 20 B. W. 0. 0. 
780; Jenkins v. Jenkins, [1928] 2 K. 


859. Add. Annotation :—Refd. Pirie v. Richardson, 
{1927} 1 K. B. 448. 


B. 501. 


of Partners inter se. 


matter to be referred to arbn. 


An original 


partner nominated by will I", a qualified 


person 
arbitrator 


sect. 


L. 'T. 4038. 





the new firm to have adopted it as | PART IV. SECT. 6, SUB-8EC T. 1.—B. 


their debtors with respect to debts 
incurred both before & after the 
ceo ution & thereby to have dis- 
charged the retiring partners from 
liability. Other creditors who were 
fonnd neither to have reccived notice 
of the change nor to have so acted aftcr 
it were held entitled to recover against 
the former partners._-BuRNa & Co., 
Lrp. v. Marcus & Dimok, PALMER & 
Co. v. Dimon, Marcus & hig ae pies 


} W. W. R. 169; 2D. L. R. 1004.— 
CAN. 
582 xil, —--.]—The agreement re- 


quired by sect. 18 (3) of the Partner- 
ship Act in order to release a retiring 
partner must be an agreement between 
the creditor & each of the two partners ; 
4Nn agreement between any two of them 
would not be ae —MCWHIRTER 
vt. CREBER, {1931} 1 Sa L. R. 642; 
(ia. "9 {] 930) 3 D. R. 804 ; a 
O. I. RH. 3893 110. i R. 457.— CAN. 


e rs 'e 

503 ii. -}+~Where a partner dies 
before the ieatitction of of a suit against 
the partnership, & a decree is obtained 
against the alone in the firm 
hame, the private estate of the deceased 
partner is not Hable to be proceeded 
in ct of such ee | 

Manomep Yus »v Baps SaHIB 
(1929), I. L. R. ae Mad. 335, * IND. 


PART IV. SECT. 3, SUB-SECT. 1. 
ad by firm—Firm 
company. }—Held : 
there was such a change of interest as 
~ invalidate the insurances, in the 
ce of notification of the change 
toy aasent by, the insurance oF 


OREN Moro 
CASURANCE Co. ‘80h, 18 A. R. {7 iene 





: 
* 
| 
i 
| 
| 
a 
oe | 
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737 il. -}--Held: a partner with 
whom », contract has been personally 
made is entitled to sue upon that con- 
tract in his own name, without joining | 
the co-partners as pltfs. . although the 
henefit of the contract will evel Le the 

AGNE- 


partnerships firm.—KaApurst 
(1928), 


RAM ©. PANAJL JRERICHANKYD 
Il. L. Rt. 63 Bom. 110.— IND. 


PART IV. SECT. 6, SUB-SECT. 1.--C. 


sm. Medical partnership.|-—-A purt- 
nership consisting of members of the 
College of Physicians & Surgeons of 
the Province of Alberta is entitled te 
suc in the firm name for professional 
services rendered by ane of the 
members of the firm at deft.’s request. 
—-CALGARY ASSOCIATE CLINIC U1. JOHN - 
STON, [1931] 2 W. W. Ft. 717; 4 
D. L. R. 247.—-CAN. 


PART IV. SECT. 6, SUB-SECT. 2.-——A. 

d i. ----.J——DomMInion Dank OF 

aly » Pamarit, [1931] 3 Ra w.@r. 
7.—CAN 


799 ii. Action in fens name--W ae 
representatives of deceased partner 
necessary partices.}—In a suit against 
a firm in the firm naine, the firm 
pny een dissolved to pitf,’s know- 
ledge before ote institution of the suit 
by reason of the death. of a partner, 
the sult as so framed does not inocinde 
the legal representatives of the deceased 
partner, & it is noceasary to add therm 
aa parties in order to obtain judgment. 
against the private estate of tbe 
deceased partner, as ouioed to mere 
judgment againat partnership 
ign err gags Canst MaTani 

FaZaALuHoy (1927), 
L L. me 51 Rot Bow. 986.—IND. 
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ae ee en meena emai Het LIT ra 


person, as a new general partner. 
death of the nominator the general partners 
refused to admit I. into the partnership. 
EF. made an application under Arbn. Act, 
1889 (c. 49), s. 6, asking that. some fit & proper 
might he 
:—Held : 
submission could make an application under 
5, & KF. 
FRANKLIN & SWATHLING'sS 
[1929] 1 Ch. 


| 
| 
| 
| 
: 
| 
| 
| 
aL 
| 
| 
| 
! 
| 
: 
| 


After the 


appointed to act as 
only a party to the 


was not such a party.—Ze 
ARITRATION, 
Ch. 191; 140 


238 3 9S Sa. a ie 


Franklin  & 


Swathling’s Arbitration, [19201 Ll Ch. 238. 


ere ented me nmapmameminte ot fe tga | = athe Meee ent 


oh ee eee nee 


eae V. SEOT. 2, SUB-SECT. 2 cok 
am. J--OOLE v. Reap (1914), 
20 Ww. L. R. 786,.—-CAN, 

r i, ——~ Conatruction of agreement.) 
—Davis v. Lowry (1812), 20 W. i. i. 
839; 3D. L. Kh. 157.—CAN. 

b i, ---- — Partner confidential agent 
of other partners. |---GROBCIE 0. rae 
SmMiTno ov. Loviesrimbar, [1930] 1 
ae fe a 64 O. L. R. 4655 affd., 
L931) S.C. Jt. 142; 2D. n. 1. 502. 


PART V. SECT. 2, SUB-SECT. 3. 

917 il. —~- .}+-Where a partner 
during the artnership, which was 
about to expire, received an offer for 
himself to negotiato for the renewal 
of a leage enjoyed by the partuerahip : 
—-Held: ho was under no obligation 
to accopt the offer for the benefit of 
the tra aya mw. EKLAIN 
(1926) 8S. W. 140; 44 
N. 8, We We Tt. Nas. 


PART V. SECT. 7, SUB-SECT. 1. 
ei. Does not belong to individual 
partners. }--SAWYER-MASBEY 1. SOHLEY 
(1914), 29 W, J. It. 454.--CAN. 


PART V. SECT. OP SUB-SECT. 2.-~A, 

ec. Membership in livcatock exchange.) 
-Fte HENDERSON & Hupp HArare, 
{19513 3 Ww. WwW, Kh. 142.—-CAN. 


PART V. iach pr 8, neers 3. 


ad. Whether wed “by selilement of 
accounts-—- After date of assignment, j— 
The assignee of the interest of a partner 
isnot bound by asettlement of accounts - 
of the partnership, made behind his 








back apt the date nl ne aga spelen 
—VEEHA Cnerrr TAH 
Sentry ary (1929), I. L. RR. b 52 ‘Mad. 50! B09.— 


41* 


1127. Add. Annotation :—Consd. Naval Colliery 
Oo. v. I. R. Comrsa, (1928), 138 L. T. 593. 


1192a. Interest on overdrawings.}—SULEMAN v. 
ABDUL LATir, No. 1199a, post. 


1199a. From date of final decree.J]—-The decree in 
a suit for dissolution of partnership & 
accounts should provide for payment of 
interest upon the amount due only from the 
date of the final decree by which the amount 
foi any) is found due, not from the date of the 
plaint. 

A partner is not charged with interest in 
respect of overdrawings in the absence of 
special circumstances.—SULEMAN v, ABDUL 
LATIF (1930), 57 L. R. Ind. App. 245, P. C. 


1219. Add. Annotation :—Refd. Robinson v. South 
Australia State (No. 2), [1931] A. C. 704. 


1242. Add. Annotation :—Consd. Manley v. Sar- 
tori, [1927] 1 Oh. 157. 


1370. Add. Annotation :-—Refd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll (1928), 
98 L. J. K. B. 282. 


1897. Add. Annotation :—As to (1) Refd. Green v. 
Weatherill, [1929] 2 Ch. 213. 

1407a. Balance found to be due.}—DwunNwN v. Camr- 
BELL (1879), 27 Ch. D. 254 a. 


Annatations :--Apld. Hampden v. Wallis (1884), 27 Ch. D. 
251; Wanklyn v. Wilson (1887), 35 Ch. D. 180. 


1459a. Foreign firm—Branch office in ges as 
Partnership Act, 1890 (c. 39), s. 23, applies 


ee i eo 


PART Vv. SECT. 9, SUB-SECT. 1. 
Alte i. Right of contribution.|— 


ALKER wv. OORNELL, Cass. Dig. 
(2nd edn.) 595.~-CAN. 
we. Advances due toa  dcfendant 


partner’s default in contributing capital.) 
—A. agreed with B. & C. to join them 
in contributing in equal shares the | o 
money roquired for a venture which 
B. & C. had agreed with D. to carry on 
& in which D. was to get one-third of 
the profits & stand one-third of tho 


485.—CAN. 


losses. In ontering into the first- 

mentioned agreement neither tho 

possibility of losses nor the amount of 1366 ii. 

capital required was discussed. As (1927), 48 N. L. R. 374.—8. A 


money was required from time to time 
to carry on the business, A. failed to 
ay his share & 1. advanced amounts 
n oxcess of L.’s one-third share. The 
venture resulted in a losa. D., on tho 


individual sharc.|-——-M1IrcHELL v. GORM- 
LEY (1885), 9 O. R. 130; affd. (1886), 
14 A. R. 55.—CAN. 


PART V. SECT. 12, SUB-SECT. 3. —C, 
1213 {. Production of partnership 
documents-—Grounds for refusal--~Denial 


partnershin.j--HARNAM 
KAPOOR SINGH (1927), 39 B. Cc. R. 


PART V. SECT. 13, SUB-SECT. 5.— 
H. (b). 


——.]—-MOMPLE v. aoe 


PART V. SECT. 138, SUB-SECT. 5.--— 
H. (da). 


1378 i. Denial of partnership——-Onus 


Cases 1127—1614. ENGLISH anv Evers Diarst SUPPLEMENT. 


to a foreign firm having a branch house of 
business in Enyland.— Brown, JANSON & Co. 
v. HUTCHINSON & Co., [1895] 1 Q. B. 787; 64 
L. J. Q. B. 359; 73 L. T. 487; 43 W. R. 538; 
11 T. L. BR. 201; 14 R. 364, OC. A.3; subse- 


quent proceedings, [1895] 2 Q. B. 126. 


1480a. -]—(1) Where it is not the object of 

a suit to obtain the dissolution of a partner- 

ship, but, on the contrary, to continue the 

partnership, it is not according to the practice 

of the ct. in the course of that suit to grant 

a receiver & manager. (2) Cases, however, 

may arise in which the conduct of deft. being 

such as to endanger the existence of the 

artnership concern, the ct. will appoint an 

interim receiver & manager.—HALL v. HALL 

(1850), 3 Mac. & G. 79; 20 L. J. Ch. 585; 

rh a T.0.S. 11; 15 Jur. 363; 42 LB. R. 191, 

Annotation :—As to (1) Refd. Medwin v. Ditcham (1882), 47 
-L. T. 250. 





1496a. 
ante. 


1604. Add. Annotation :—Consd. Farey v. Cooper, 
_, [1927] 2 K. B. 384. 


1610. Add. Citation :—sub nom. CARL Bros., Lrp. 
v. WEBSTER, 52 W. R. 413. , 





——.]— HALL v. Hai, No. 1480a, 





1614. Add. Citations :—96 L. J. Oh. 361; 137 
L. T. 409 
Add. Annotation :—Refd. Re TYhomson, 


Thomson v. Allen, [1930; 1 Ch. 203.. 


us ee 


partics agreed to refer the matter to 
arbn., & the arbitrator found that a 
partnership had existed between them, 
but that. it had been dissolved. By his 
award the arbitrator directed that the 
goodwill, stock in trade, & all other 
assets of the business should belong to 
the pitf. absolutely, & that deft. was 
ontitled to a ecrtain sum of money for 
his share of the goodwill, stock in 
trade, & other assets of the business. 
The trade that had been carried on 
during the partnership was that of 
\holesale dealers supplying the retail 
trade with sweets, confectionery, ete. 
Deft. used to travel through the 
country soliciting orders from retail 
dealers for these goods. After the 
arbitrator had made his award deft. 
continued to travel through the 
country soliciting orders from retailers 
who had been customers of the firm 


SINGH ¥. 


tormination of the business, did not, 
& Sige hagas was unable to, pay any 
part of the loss. A.‘'s exors. sued B. 
with respect to anotber claim, & 4B. 
countorclaimed for payment or a set- 
off of said excess amounts exponded by 
him :—Z/eld : A.’s ability to B. arose 
from time to time as B. made the 
advances & was not dependent citber 
on the ultimate condition of the 
business or on D.’s fulliling or failing 
to fulfil his agreement to pay part of 
the lows.—McGouaan tv. MacDONaLp 
& Macaw (Man.), (1929) 3 W. W. R. 
337.——CAN. 

sx. Effect of obtaining declaration of 
indenenity.}—LuKis, Stewarr & Co. 
“ HUMPHREY, [1930] 4 D. L. R. 330.—- 


PART V. SECT. 11, 
. B. (a) 
sf. Profits on sale of portion of 


UB-SECT. 1.— 


of proof.}—Wona v. Hou, [1928] 1 
W. W. FR. 480; 39 B.C. R. 425.—CAN. 


PART V. sack ar SUB-SECT. 8.— 
e a e 


sg. Where existence of partnership 
disputed.|\—There is no rule of practice 
that, where in a suit for dissolution of 
a partnership tho existence of the 
alleged partnership is denied, the ct. 
will not appoint an interim receiver 
unless the assets are in danger.— 
Tatic vo. BARRY (1928), 28S. R. N.S. W. 
880; 45 N.S. W. W. N. 83.--AUS. 


PART V. SECT. 13, SUB-SECT. 9. — 
B. (e) ii. 


ri, ~--.J—A dispute having arisen 
between pltf. & deft. as to whether a 
partnership existed between them, 
pitf. brought an action to have the 


Matte: determincd. Subsequently the 
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before it was dissolved. Pltf. applied 
for an interlocutory injunction to 
restrain deft. from so doing :—-Held: 
pitf. was cutitled to an interlocutory 
injunction to restrain deft. from apply- 
ing personaily or by a traveller to any 
person who was at the date of the 
dissolution of the partnership a 
eustoiner of the firm” asking such 
customer to continue after the dissolu- 
tion to deal with him, deft., or not to 
deal with pltf.: but the restraint on 
deft. from applying as aforesaid by a 
traveller was to be in force only so long 
as deft. should carry on the business, 
either under his own name or any name 
introducing it, of a wholesale dealer in 
goods of the general class of those for 
which pltf. was at the date of.the 
dissolution of the said partnership an 
agent.—GARGAN wv. RUTTLE, [1831] 
I. R. 152.--IR. 


| | . _ Vol. XXXVI.—Partnership. Cases 1654218008. : 


Part Vl.—Dissolution. 





1654a. Death of partner sending notice before partner was entitled to a salary & half the 
notice recelved—Date of dissolution of partner- ‘“‘ net profits ’’ during the term of the partner- 
ship.|—Where a partner sends by post a ship, & that if cither partner died the sur- 
notice to the other partner to determine the viving partner was for five years to pay to 
partnership as from the date of the notice, & the exors. a third of the “ net annual profits.” 
dies before the other partner receives the H. died, & the partnership was thereby dis- 
notice, the partnership is dissolved, not by solved :——Held : the expression “ net profits ”’ 
the notice, but by the death of the partner was not necessarily to be interpreted as having 
sending it, inasmuch as the statutory dis- the same meaning in every part of the arts., 
solution by notice is not brought about until & applt., in calculating the share of the net 
receipt of the notice. Im such a case the protits payable to the exors., was not entitled 
surviving partner has the rights which by the to deduct any salary for himself.-—-WAtTsoN 
terms of the partnership he is to have on the v. Haaarrt, [1928] A.C. 127; 97 L. J. P.O. 
death of a partner during the partnership.—— 835 138 L. T. 306; 44 T. TL. R. 90; 71 Sol. 
McLEOD v. Downe (1927), 43 T. L. BR. 655. Jo. 963, P. C. 
1670a. Partner sending notice of Intention to dis- | 1845, Add. Annotation :-——Consd. Manley v. Sartori, 
solve partnership—Death before notice re- [1927] 1 Ch. 157. ° 
ceived by other partner.|—MclI.rop ». DowL- 
inG, No. 1654a, ante. 1899a. —~- —--—.J]—The rule that in the 
bkpcy. of a firm the exors. of a deceased 
SuB-SEcT. 1.—CouRTS itAVING JURISDICTION. partner may not prove in competition with 
(Vol. XXXVL, p. 503.) the ereditors of his surviving partners may 


be inapplicable when the share of the 
deceased partner has been ascertained before 
the adjudication in bkpcy., & no joint 
liability can be shown to exist. On the 
death of a partner in a London firm a sum 
was found due to his estate from the sur- 
viving partners in respect of his share in the 


1691a. County court—Action for declaration & 
account—Denial of partnership.}]—-Pltf. in 
the county ct. claimed by his plaint. a declara- 
tion that a partnership had existed between 
him & defts. & an account. Defts. denied 
that there had ever been any partnership. 
Hen hadeeepreath Pe ee business, & certain claims & accounts 
ship was disputed he had no jurisdiction rio Pid eee oe apr ne Par 
under s. 67 (7) County Courts Act, TSx88 | PE ID, MUnGCE, OF WHICH UUM Bis Te D6 
(c. 43), 8. 67 (7), to try the case :—Ile'd : | was also a partner, & which firm was after 


’ ar i at ox the death of the deceased partner a creditor 
pe i ate es a eet ate enna of the London firm, were ar compromised 
pros ape agar he! Hee na a & settled by his exors. before the bkpcy. of 
sect. 67, & defts. could not oust the juris- | ihe London finn leds tie. prot of a 
diction by memly pen yens. one exec’ ot debt put in by the deccased paytner’s CXOrs, 
ve leon Cr Marea 1, Hage oie i in the bkpcy. of the London firm ought to be 

amis lee rae orn eaten a admitted.—fe DougLas, a p. DouGLas’ 








1885. Add. Citations :—96 L. J. Ch. 655; 186) (JAMES) Exucurors, [1930] 1 Ch. 342; 142 
L. T. 238. | L. 1. 379; [1929] B. & OC. R. 763; sub nom. 

1841a. For share of ‘‘ net profits ’’-—-Dissolu- | Ke Douetias, Dovaias & Hinw ve. Mytrs 
tion by death.]—Applt. & Il. entered into | (J. 18.), 99 L. J. Ch. 97. 


partnership, the arts. providing that each | | 


a 2 ey ” —_ 3 A mm ee : Piet nee ee ewe 
eres -— senees ee os et le a 





ee enema OA: eee sed = a te 


PART VI. SECT. 1, SUB-SECT. 3. 
sl. Death of partner intcstate-- Dis- 
posal of interest in partnershin assets. }— 
Ex p. SEASIONS (1869), 2 Ch. Ch. 360.-— 
work by one partner does not con- 


CAN. 

stitute, by iteclf, a brench of tho 
PART VI. SECT. 1, SUB-SECT. 8. pactnoraliin agreement entitiing the 
sm. Transfer of partnership assels— | yther partnor to a dissulution of the 
Subject to payment of existing liabilities.) | partnership.--PETMIT ». Cox (1928), 

—KERR v. BRADFORD (1876), 26 C. P. | 54 N, B. it. 246.-—CAN. 
318.—CAN. an. Refusal to accepl businesa-- 
Reasonable — refusal.} — Where on 
PART VI. SECT. 2, SUB-SECT. 3.— partner is in charge of &-Dusiness, his 
C. (b) il. refusal to accept certain business on 
1781 1. Violation of articles—Pro- | the ground that it would not be profit- 


able, will not afford au ground upon 
which dixsolution should be granted, 
if he has honestly exercised hin beat 
judgment, even if be were wrong in 
the conclusion he arrived at.-- Perrier 
a, COx (1928), 54 N. B. 1. 2it.~CAN, 


motion of companivs hy chartcred 
| accountant.}—The financing & pro- 
motion of cos. does nut fall within the 
| scope of a chartered accountant’s 
| business as such, & the dolng of such 


sp. Itegistrution of memorundum of 
dissolution—-Under Partnership lHegia- 
tration Act, R.S.QO., 1914 (e. 13) — doh 
of. J—DOMINION SUGAR Co, ¥, AR- 
RELL, (1927) 2 D. L. RR. 1983; 60 
O. L. R. 169.-—-CAN. 


| 
| PART VI. SECT, 4. 
ect 
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Cases 1—163. 


mn ‘AND EMpm Diorer SurrLeMenr. | 


PATENTS AND INVENTIONS. 
Part |_—Definitions. 


1. Before this case add :— 
Statutory definition—Includes patents of ad- 
dition.]—Scee Re Maschinenfabrik pgs a 
eee A. C. Patents (1929), 47 R ; 


Part Il.‘ True and 


8. Add, Annotation :—As to (2) Distd. Walsh v. 


Albert Baker & Co. (1898), Ltd. (1930), 47 
R. P. OC. 2838. 


First Inventor.” 
zor Bs 86 lL. J. Ch. 468’ read ‘ 86 L. J. Ch. 


Add. Annotation :—Refd. Boyce v. Morris 
Motors (1927), 44 R. P. O. 105. 


Part i alta of Patent. 


39. Add. Citatiqns :-—41 T. L. R. 545 ; affd. (1927), 48. 
06 L. J. Ch. 4 470; 187 L. T. 7043 43 T.L. BR 
917; 44R.P. C. 453, C. A. 

Ada Annotation :—-Refd. Mackenzie-Kennedy | 63. 
v. Air Council 1927), 138 L. T. 8. 

97. Add. Annotation:—As to (1) 
Farbenindustrie (I. G.) A. G.’s Patents 
(1930), 47 R. P. C. 289. 

109. Add Annotations :—Refd. Re Simon-Carves 


& Robinson’s Patent (1928), 45 R. P.C. 407; 
fe Farbenindustrie Akt.’s Application (1928), 
46 R. P. C. 271. 


116. Add. Annotation :—Refd. Re Farbenindustrie 
Akt.’s Application (1928), 46 R. P. C. 271. 


117. Add. Annotations :—As to (2) Consd. Sharp 
& Dohme Inc. v. Boots Pure Druy Co. (1928), 
45 R. P. C. 158; Re Simon-Carves & Robin- 
son's Patent (1928), 45 R. P. C. 707. Refd. 
Boyce v. Morris Motors (1027), 44 BR. P. C. 105. 


128a. Subjection of known material to known 
process. |—-Subjection, for the first time, of a 
known material to a known process may 
support an application.—Re FarBrNINpDUs- 
TRIE AKTIENGESELLSCHAFT, APPLICATION FOR 

- A Patent (1928), 46 R. P.C. 271, 


184, Add. Annotation :—Refd. Adelmann & Ham 
Boiler Corpn. v. Llanrwst Foundry Co. (1928), 
45 R. P. CO. 418. 


PART III. SECT. 1. 
13 _ S. P. Pe peat ar: et 


Dies Go. ot or clear purp 
Lear D.L. R. “96 ; aE Wek 
$3.—CAN. 


improvement w 


HRUSEN, Propuctis 


PART III. SECT. 2, SUB-SECT. 2. 


f. Cee [1927] S. C. 507; 4¢@ 
R. P.O. 1 


PART IV. SECT. a 


. sa. Not mere mechanical skili.}— 
Held: the lantern in question was new 
& useful, & the changes made in the 
ventilation in the lantern to control the 
quantity & direction of the air currents 
was not the result of mere mechan 

but required th 

& an inventive mind, & co 


yee : 3.-— 


k i. -}+—A patented proces to be 
valid must denote ingenuity of in- 
vention. It is not enough, in order 
to constitute invention, to disclose 
ecmenine which haa been but dimly 
seen before.-— ELECTROLYTIC ZINO PRO- 





ekill, 


| invention.—ADaMB 


, ee v. FRENCH’S OOMPLEX ORE 0. RI ; 
(roar OING Co. OF Tew A. asi | gory Pog 
eens Cc. R. *» toa 


a i, ——~ ‘}~—There is = piece 


Th Ate Nee ee = tage teem pine ae Oo tnt sent stem e inca een atte Sf mt — Anat Adee teens «= we aageteceame at vee mente memermenee teak + ne 


in a mere adaptation of an idea in a 
well-known manner for a well-known, 
ore without ingenuity, 
though the adaptation may effect an 
ich may supplant an | 2D 
4 article already on the alta ponee 


Ino 
Bros., LTp., (1929) Ex. °o. R. 890 
CAN. 


’ RSTLAKE Co. 0 
Pht LTD., oe Exch. 
; affd. sub nom 


Refd. Re | 188. Add. Annotations :—Refd. Boyce v. Morris 


Motors (1927), 44 R. P. C. 105; Sharp & 
Dohme Inc. 7. Boots Pure Drug Co. (1028), 45 
R. P. 0. 153; Re Farbenindustrie (I. G.) 
A. G.’s Patents (1930), 4/ R. P. O. 289. 


Add. Annotation :—-Refd. British United Shoe 
Machinery Co. v. Gimson Shoe Machinery Co. 
(1928), 46 R. P. O. 290. 


Add. Annotation :—Refd. Parkes Samuel & 
ey Ltd. v. Cocker Bros. (1929), 46 R. P. C. 
41. 


142. 


147. 


149. Add. Annotation :—As to (3) Refd. Sharp & 
Dohme Inc. v. Boots Pure Drug Co. (1928), 


45 R. P. C. 153. 


162. Add. Annotations :—As to (83) Consd. British 
Thomson-Houston Co. v. Metropolitan Vickers 
Electrical Co. (1928), 456 R. P. C. 1. Refd. 
Pope Appliance Corpn. v. Spanish River 
Pulp & Paper Mills, [1929] A. C. 269. 


Add. Annotation :—Refd. Sharp & Dohme 
Inc. v. Boots Pure Drug Co. (1928), 45 
R. P. C. 153. 


163. 


SECT. 1, SUB-SECT. 3.— 
CG. (b). 


( 

183 iii. ——-.+—GUETTLER t. CANA- 
DIAN INTERNATIONAL PAPER CO. teas] 
D. L. R. 801 ; £1928)8.C, R. 438: Pd 
(19274 D. L. R517; [1928] Ex. 0. 


ry 


PART IV. 


rot A SECT. 1, SUB-SECT. 4.—A. 
Uniess cougted with 
f putting principle 
rio practice.}—A principle cannot be 
tne subject of a patent, & a claim to 
every mode or means of carrying a 
principle {into effect amounta to a 
claim for the principle itself. <A patent 
ncobene ma be gran ied for a principle cores 
ought, study | w a mode of carry e principle 
nstituted | into effect, but such priaciple may be 
carried into effect under several 
patente operating in different ways & 

RIGHT, oy different means.—GRISSINGER wv. 
WEST]ARE Co., | Vicror TaLEING MA te: Co. Prigl 

R. 81 w——~ | Canapa, Lrp., [1929] Hx. C. R.. 

opd-, jest 18 Cc. R. 144; (1980) 7 

D. L. ° 7.—~-CAN, : 


26 


187, 


192. 


210a. 


2228. 


231. 
246. 


249a. 


Add, Annotation :— As to (2) Reta. Rondo Co., 
ae ». Gramophone Co. (1929), 46 R. P. OC. 


Add. Annotations :—Refd. Sharp & Dohme 
Inc. v. Boots Pure Drug Co. (1928), 45 BR. P. O. 
153 ; Heap Samuel & Son v. Bradford Dyers’ 
Assocn: (1929), 46 R. P. OC. 254. 


-|—Held: the patentee had obtained 
a@ result superior to any other at the date of 
the patent, & there was good subject-matter 
& the patent was valid.— RonpDo Co., Lrp. v. 
a Co., Lrp. (1929), 46 R. P. O. 








—~.]—The claim was as follows: ‘‘In a 
coin-controlling vending machine of the 
kind set forth, means for arresting the legend 
displaying wheels independently of the auto- 
matic stop mechanism, wherein the usual, 
automatically operated, locking pawl is 
divided intermediately of the length of its 
normally upright end position, the two parts 
being pivoted together about a transverse 
axis, stops being provided on the pawl 
lever so as to limit the pivotal movement of 
the outer portion. & wherein said outer 
portion is connected by lever, or link & lever, 
mechanism with a key or other handle out- 
side the mechanism so as to be adapted 
when said key is depressed, to engage with the 
teeth of the star wheel.’’ In an action for 
infringement of the patent it was contended 
on behalf of pltfs. that the patented invention, 
when incorporated in a known type of 
machine, changed a game of chance ‘into a 
game* of skill, & that defts. had used a 
modified form of pltfs.’ invention :~-/eli: 
the patentees’ idea was not new, & no pro- 


blem had had to be solved in carrying ‘: ; 


into effect, & that all that the patentees had 
done was to effect a perfectly natural & 
ordinary workshop alteration in a known 
machine, & that the patent was bad for want 
of subject-matter—LENNARDS PERFECT SKILL 
Conrrot Co., Lrp. v. HoLLoway & Sampe- 
BON NOVELTY Co., Lip. (1929), 46 R. P. C. 
353. 

Add. Annotation :—-Refd. Mellor v. Beard- 
more (1927), 44 BR. P. C. 175. 


Add. Annotation :—Retd. Parkes Samuel] & 
Co. v. Cocker Bros. (1929), 46 R. P. C. 241. 


-+—Letters patent were granted for 
‘‘ Improvements in or relating to boot or 
shoe end stiffeners.’”’ Claim | of the specifi- 
cation was as follows: ‘‘ As an article of 
manufacture, a thermoplastic impregnated- 
fabric toe puff which prior to its incorpora- 
tion in a shoe upper has had flexibility im- 
parted to its back margin by hot pressure in 
a die having a bevelled marginal portion, 
so as to expel impregnant frum said margin 
by graduated pressure thereon & to leave the 
surface of the puff substantially free from 
local excess of impregnant.” Claim 5 was 
as follows: 








PART IV. SECT. 
B. 


176 if. 
MANUFACTURING 
2D. L. R. 465 ; 


Py 4.— 
aoe Nise 
—— ee, PRENTICE 
Co. v. KENNY, [1931] 


Ex. C, R. 24.--CAN. | same, effect 


oe, 


‘“TIn the manufacture of a toe ! 


eNO 3 te A OONIELS ae oir Et tg ene i EN A ROTA EY tee ee —RRERERU its e-ctfenAatteC thn aR Bete 


284. 


209. 


802. 
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pat of the kind claimed in Claims 1, 2, 3, or 4 
he use of a die & an advancing pressure 

which causes a pinch to travel over the 

margin or margins to be treated ” :—Held: 

there was a problem to be solved, namely, 

to produce a thermoplastic puff with a 
flexible back margin which was produced 

gradually in the sense that there was a 

gradual & practically imperceptible descent 

from the thick portion of the puff to the 

outer margin & prior to the patent the 

nearest to which any one had got was a 

double operation process, & there was an 
inventive step & the patent possessed subject- 

matter.—Britisu Unitep SHor MACHUWERY - 
Co., LTD. v. PEMBERTON (ALBERT) & Co. 
(1930), 47 R. P. @. 134, 

Add, Annotation :—-Generally, Refd. werk: 
Dohme Inc. v. Boots Pure Drug Co. (19 

45 R. P. C. 153. 


Add. Annotation :—-Refd. Boyce v. Morris 
Motors (1927), 44 BR. P. C. 105. 


Citation :-—For ‘14 L. 1. 487, H. L.,”’ read 
“14 'T. LL. R. 487, We. T.’’ 


& 
8), 


808a. —-—-.]—Held: the applying to a ham boiler 


308b. 


808c. ——.] —- Joun 


of a rack & catch was the addition of some- 
thing which in itself had no novelty, & the 
patent was invalid for want of subject- 
matter.--ADELMANN & HAM BOILER COoRPN. 
v. LLANRWsT Founpry Co. (1928), 45 
Rn. P. C. 4138. 


-|—Held; (1) the first claim as to an 

‘ apparatus was so vague as to be bad; (2) a 
combination claimed in the second ciaim did 
not produce a new result, & was merely the 
use successively of two pieces of apparatus, 
neither of which was patentable, & did not 
constitute a patentable cornbination, but 
was mere juxtaposition.—-HANKS v, COOMBHS 
(1928), 45 R. P. C. 237, O. A. 


WRIGHT & BAGuy 
Ranar, Lrep. v. Ganerar Gas APPLIANCES, 
Lrp. (1928), 46 Kh. P. C. 169, C. A. 





815. Add. Annotations :—Refd. Sharp & Dohme 


Inc. v. Boots Pure Drug Oo. (1928), 45 
R. P. C. 153; Re Farteenindustrie (I. G.) 
A, G.’s Patents (1930), 47 R. P.O. 289. 


325. Add. Annotation :—Retd. Hanks v. Coombes 


(1928), 45 KR. P. O. 237. 


$27. Add. Annotation :~—Refd. Hanks uv. Coombes 


336. 


(1928), 45 BR. P. C. 237. 


329. Add. Annotation :— Refd. Sharp & Dohme 


Inc. v. Boots Pare Drug Oo, (1928), 45 
R. P. GC, 153. 


Add. Annotation :—Refd. Jones & Attwood 
7. Nationa] Radiator Co. (1928), 45 R. P. O. 
71, 


333. Add. Annotation: --Refd. Re Higginson & 


Arundel’s Patent (1927), 44 BR. P. C. 43u. 


346. Add. Annotations :—Refd. Sharp & Dohme 


193 viii, ———.}+--Where a aspocific 
already exinta producing cer- 
tain effecta, & additiona have been 
made to such machine to produce the 
tt in a «better 
Semble: & pxtent cannot be taken for 
the whole machine, but for the {mprove- 


Inc. v. Boots Pure Drug Co. (1928), 46 








PART IV. SECT. 1, SUB-SECT. 5.—B. 


250 iv. affd., (1928] 2 D. L. R. 448, 
(1928) 4. C. R. 8.—CAN. 


mannee i 
PART IV. SECT. 1, SUB-SECT. 7.—~A. 


PART IV. SECT. 1, SUB-SECT. 5.—A. | ment O01 ye SHEEETCORS oa ye 270 xx. —<~ ——. ANADLAM 

———, }—-GUETTLER v. Can. | 0O., LTD. v. HYDRAULIO 0.. LYD., | GeNKRAL Evsorato Co., Lrp. ». A 

meee ‘ Co., (1937) vi {1927} Exch. ©. R. 114.—CAN, Rapio, Lrp., [1937] 2D. L. BR. 911; 
D. L. {1927} Exch. C, R. 134.—OAWN, 


AT’L. PaPER 
R. 617.—CAN. 


27 


Cases 346—4504. 


R. P. C. 153 ; Re Farbenindustrie (I. G.) 
A. G.’s Patents (1930), 47 R. P. C. 289. 

349. Add. Annotations :—Refd. Safveans Akt. v. 
Ford Motor Co. (England) (1926), 44 RB. P. C. 
49; Re eg sae aay (I. G,) A. G.’s Patents 
(1930), 47 R. P. C. 289. 

351. Add. Annotation :—Refd. Re 
Application (1928), 46 R. P. C. 8 


851a. —— If giving substantial advantage to all 
selected members. ]—(1) Selection patents do 
not differ in their nature from other patents, 
but they must be based on some substantial 
advantage to be gained by the use of the 
selected members, the whole of the selected 
members must possess this advantage & 
this advantage must he of a special character 
peculiar to the selected group. 

(2) Amendments which sought to exclude 
certain groups of bodies altered the basis of 
the selection & the patents would then claim 
an invention substantially different from 
that originally claimed, & the amendments 
were therefore inadmissible.-—Re FARBEN- 
INDUSTRIE <A. G.’s Patents (1930), 47 
R. P. C. 289. 

Add. Annotations :—Consd. ‘Pope Appliance 
Corpn. v. Spanish River Pulp & Paper Mills, 
[1929] A. C. 269. Refd. Boyce v. Morris 
Motors (1927), 44 R. P. C. 105; Mellor »v. 
Beardmore (1927), 44 R. P. C. 175; Wright 
(John) & ITIagle Range v. General Gas 
Appliances (1928), 46 R. P. C. 169. 

Add. Annotation :-—Refd. Sharp & Dohme 
Inc. v. Boots Pure Drug Co. (1928), 45 
hn. P. C. 153. 

Add. Annotation :—Generally, Refd. Sharp & 
‘Dohme Ince. v. Boots Pure Drug Co. (1928), 
45 R. P. ©. 153. 

Add. Annotation :—Refd. Re Farbenindustrie 
Akt.’s Application (1928), 46 R. P. C. 271. 
Add. Annotations :—As to (1) Consd. Pope 
Appliance Corpn. v. Spanish River Pulp & 
Paper Mills, [1929] A. C. 269. Generally, 
Shas Mellor v. Beardmore (1927), 44 R. P. C. 


391a. —-— -——-.]—-Held: the specification claimed 
the process of mercerising the cotton in a 
mixed fabric of cotton & cellulose acetate 
silk by applying for that purpose the old 
familiar process of mercerisation; that it 
was only discovery for the patentee to find 
that an application of the old process to the 
particular mixed fabric did not occasion 
deleterious effect to the cellulose acetate 
artificial silk, & the patent was invalid for 
want of subject-matter.—Hrap (SAMUEL) & 
Son, Lrp. v. BRADFORD DyeErs’ Assocn., 
Lp. (1929), 46 R. P. C. 254. 


Carpmael’s 
821. 


361. 


865. 
372. 


383. 
890. 
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ees IV. SECT. 1, SUB-SECT. 9.—A. 


28) 2 D. 
2 vill. @ Na tee ane pg te oe {1927} Exch. C. 





ZINC PROCESS Co. v. FRENCH’S COMPLEX 
ORE REDUCING a OF CANADA, LTDP.., 
x. Ot; 


ENGLISH AND EMPIRE DicEst SuPPLEMENT. 


402. Add. Annotation :—Cenerally, Refd. Mellor v. 
Beardmore (1927), 44 R. P. C. 175. 


409. Add. Annotation :—Consd. Wright & Eagle 
Range v. General Gas Appliances (1928), 45 
R. P. C. 346. 

412. Add. Annotation :—Refd. Wright John & 
Eagle Range v. General Gas Appliances, Ltd. 
(1928), 46 R. P. C. 169. 


.|—Where a known apparatus is first 
used for a particular purpose, a presumption 
of patentable subject-matter is raised by 
novelty in the mode of use, as distinguished 
from novelty of purpose. New mode of 
use may be based on advantage in treatment 
of particular materials.—Re Simon-OaRveEs, 
Lrp. & Rosrnson’s Patent (1928), 45 
R. P. C. 407. 


423. Add. Annotation :—Gencrally, Refd. Sharp & 
Dohme Inc. v. Boots Pure Drug Co. (1928), 
45 R. P. C. 163. 

Citations :—For ‘444 R. P. C. 69,” read “ 44 
R. P. C. 367; affd. 45 R. P. ©. 158, O. A.”’ 


435. Add. Annotation :—Consd. Sharp & Dohme 
Inc. v. Boots Pure Drug Co. (1928), 45 
OR. P.O. 158. 


457. Add. Annotation :—Consd. Sharpe & Dohme 
vee v. Boots Pure Drug Co. ite28) 45 R. P.C. 
153. 

—— ——.]—WHITE v. TODD Om BURNERS, 
Lrp. (1929), 46 R. P. CO. 275. 


459b. -}Letters patent were ‘granted 
for ‘‘ combined Bag & Cushion.”’ Claim 1 
of the specification was as follows. ‘‘ A com- 
bined bag & cushion consisting of a bag 
made of waterproof material lined at one or 
both sides with padding covered by ordinary 
fabric, & adapted to be turned inside out.” 
In an action for infringement of the letters 
patent pltfs. alleged infringement of claims 1, 
2, & 3. Defts. denied infringement & 
alleged that the patent was invalid by reason 
of want of novelty & subject-matter, prior 
public user, & prio: publication :—Held: 
the patent was invalid for want of subject- 
matter. The action was dismissed with 
costs.—BERTON (ANTHUR), LTD. v. JARRETT 
RAINSFORD & LAUGHTON, Lp. (1930), 47 
R. P. C. 444. 


412a. 





434. 


459a. 








-}] — FRANC-STROHMENGER & 
Yowan (INc.) v. PETER Rossyson, Lp. 
(1930), 46 T. L. R. 579; 47 KR. P. C. 493. 


.}—Letters patent were granted 
for ‘‘ improvements in electric combs for the 
hair.”? Claim 1 of the specification was as 
follows: ‘‘ As a new article of manufacture, 
a self-contained electric hair comb in which a 
comb complete in itself has insulated comb 


sae oe 








459d. 





























436 xv. .J)}—Held: w here 
all deft. has done was to adopt. pitf.’s 


affit., comvbination of materials & device, 


ogee) s C. 
ene x ena v. DE 
RMO Ce HEATING Co., LTbD., 
bans oa CANT 99; [1927] "Yexoh. 


pe ah a, J — DETROIT RUB- 
Propucts Ino «©. REPUBLIC 
RUBBER Co., (1927) j nD. L. R. 724; 
affd., {1928} 3 D. L. hh. &81.-—-CAN. 
= ae _ oe eee MANU- 
Co. STANDARD os 
11927) 4 ‘D. L. R. “85 5 aie, {1929} 2 
CaN? R. 186; [1928] S. Cc. R. 579.— 


PART IV. SECT. 2, SUB-SECT. 1. 
436 xii. ——— —-—.}— ELECTROLYTIC 


ae 
s.c. KR. 462; 4 D.. bh. 908.---CAN. 
436 xiii. —-—. ]—-There ea be 
a substantial exercise of the inventive 
poner though it may in some cases 
@ very slight, to sustain a grant for 
a patent for invention. Slight altera- 
tions may produce important results 
& may disclose great ingenuity.— 
CANADIAN GENERAL ELEcTRIC Co. 
Lrp. ». Fapa Rapio, Lrp., [1927] Zz 
re R. 911; (192827) exch. 0. R. 134.— 


436 xiv. —-— ———.]—-LOWE-MARTIN 
Co., LTp. v. OFFICE SPECIALTY MANUT- 
FAOTURING ©o., LTD., en Ex. C. FR. 
181; 4D.L. R. 918.—CAN 
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| 
e 


functioning similarly, producing*similar 
results obtain a similar manner, 
with slight mechanical changes, there 
is no ingenuity of invention ; & where 
in view of tho losures. in pitf.’s 
patent no ingenuity of invention was 
required to construct deft.’s device, 
then such latter device is an infringe- 
ment of the said patent.-——INTER- 
NATIONAL FIRE EQUIPMENT CORPN. t. 
FIREGAS SERVICE, eine [19 Ex. 
C. R. 168; 4D. L. R. 708.—CAN 


436 xvi. -~— Sa 
GYpsumM Co., LTD. t. GYPSUM, E & 
core ASTINE: Be tae LTp., [1931] 


459e. cee 





PART IV. SECT. 2 


CoRPN. v. SPANISH 
Paper Miia, (1929) A.C. 


members in a simple circuit with a removable | 
battery which is attached to the comb.” In 
an action for infringement of the patent pltfs. 
alleged infringement of claims 1, 2, 3, 7, 13, 
14, & 15. Defts. denied infringement & ! 
alleged that the patent was invalid by reason | 
of want of novelty & subject-matter. 
Further allegations of prior user, & inutility, | 
& an allegation that the patentee was not the | 
true & first inventor, were not relied on by 
defts. at the trial:—Held: all the claims 
which were alleged to have been infringed 
were invalid for want of subject-matter. 
The action was dismissed, & defts. were given 
the general costs of the action save in so far 
as they had been increased by the inclusion 
of the allegations upon which defts. did not 
rely at the trial. Plitfs. were given their 
costs so far as they had been increased by the 
inclusion of the said allegations, with a sct- 
off.—WILDEY & WHITES MANUFACTURING 
Co., Lrp. v. FREEMAN (H.) & Letrik, Lrn. 
(1981), 48 R. P. C. 405. 


-+-In 1924 letters patent were 
granted in respect. of ‘‘ improvements in 
record strips for autographic registers,” 
Claira 1 being as fcilows: ‘' A record strip 
for autographic registers adapted to be fed 
by said register, said strip being provided 
with filing or folding apertures arranged in 
series therein & adapted to co-operate with 
strip folding mechanism to fold the strip 
into a zig-zag pad, all of the said filing 
apertures being so. disposed as to assume 
positions at the same end of the said zig-zag 
pad.” It was stated in the specification that 
the invention related to improvemeuts in 
record strips employed in autoyraplie: 
registers & more especially to an improved , 
zig-zag supply pad for autographic registers | 
as described in specification No. 229,616, | 
which was a specification of the same | 
patentees & of the same date. [Pitfs. com- 
menced an action for infringement of this 
patent & of two other patents in respect of 
which they discontinued the action at the | 
trial. Defts. denied infringement & alleged 
that the patents were invalid by reason of 
want of novelty, subject-matter & utility :— | 
Held: although the strip was novel, the | 
patent was invalid for want of subject-matter, | 
since any invention that may have been | 
exercised was in the machine which was the | 
subject of Patent No. 229,616, & not in the | 
4 
} 











— = 


strip. The action was dismissed with costs. 
A certificate for the particulars of objections 
was granted in respect of the patent pro- 
ceeded upon, the costs in connection with the 
other two patents being left to the absolete | 
discretion of the taxing master.—AMSON | 
ParaGon Suprty Co., Lrp. v. CAkTER- | 
Davis, Lrp. (1930), 48 R. P. C. 133. 





‘A. for “ improvements in or relating to means | 
or apparatus for use in combined cinemato- ! 
graph & phonograph productions. The 
specification claimed a method of inserting | 
into a cinematograph film blank pieces of | 


__—.]—Letters patent were granted to | 
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when flashed upon the screen, indicated to 
the operator when he was to start or stop a 
mechanical sound-producing apparatus. 
Defte. showed a ‘ talking picture ” in which 
the operator was provided with a ‘‘ cue sheet ’’ 
which told him at what points in showing the 
film, indicated by sub-titles appearing upon 
the screen which were part of the film, he 
was to operate or change over the sound- 
producing apparatus. Pltf. claimed that 
this was an infringement of his patent :— 
Held: there could be no novelty in using 
an incident, such as a sub-title, in the film 
as a cuc for the operator, what defts. wero 
doing was no infringement, & the invention 
as disclosed in pltf.’s specification was not 
novel.—.J OHNSON v. WARNER Bros, PICTURES 
Lip. (1930), 48 R. B.C. 343. 


472a. —-—.]—It is not enough to show that an 


Annotation :-—Consd. 


apparatus described in an earlier specification 
alleged as an anticipation could have been 
used to produce a certain result; it must 
also be shown that the specification contains 
clear & unmistakable directions 80 to use it.— 
Buitisny THOMSON-Housron Co., Lap. »v. 
METROPOLITAN: VICKERS IWLECTRICAL Co., 
Lrp. (1928), 45 R. P. 0. 1, WE. L.; affa. 8. C. 
sub nom. METROPOLITAN- VICKERS LLECTRICAY, 
Co., Lrp. vy. Bririsi THOMSON: HOUSTON Co., 
Lrp. (1925), 43 R. P.O. 76, C. A. 


Pope Appllance Corpn. v. Spanish 


River Pulp & Paper Mills, (1929) A. 0. 269. 
502a. ——.]--—-BIRTWHISTLE v. SUMNER ENGINEER- 


ING Co., Lrp. (1928), 46 R. P.O. 50. 


O02b. --——.]--Horowitz vo WaALbo (F.) & Co. 
(1930), 47 R. P. C. 188. 
502c. ----- -.]--In 1926 letters patent were granted 


517. 


| 618. 


film marked with letters or numbers which, | | 


eee 


© iL. 





as decided in £ 


SUB-SECT. 2.— | 
B, (b) fi ! 
. 2. Spanish River 


§23 ili. ——. }-GuoRanson v. URWIN 
& Co., (1928) L. R. 207.—N.Z. | 
e i. ———.}——POPE APPLIANCE 





ULp & 
269.—CAN. 


by any other lee 
ulp ad Paper 
Ltd., the public use or sale for more 





— —‘* Not known or used 
")-—-Held: though, 
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a year previously to the ap 
tion must be public use or sale in | 
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for ‘‘ Improvements in & relating to the 
spinning of metal hollow-ware.”’ Claim 1 
was as follows: “ An improved method of 
spinning metal hollow-ware consisting in 
hammer-marking or otherwise embossing or 
ornamenting the face or faces of a chuck or 
mandrel upon which. a blank is spun, so that 
similar ornamenting is produced in the metal 
of the blank which is forced into close contact 
with the mandrel by the pressure of the 
spinning tool or tools.” Pitfs. brought an 
action for infringement & defts. alleged that 
the patent was invalid by reason of prior pub- 
lication in certain specilications & by reason 
of a prior public user. Defts. also alleged 
that there was nu subject-matter & that the 
invention was not useful; they also denied 
infringement :—Held: the patent was in- 
valid for waut of novelty by reason uo; public 
prior user, & the action was dismissed with 
costs.—JOSEPH v. JENKINS (i. J.), Tan. 
(1929), t7 R. P. C. 61. 


Add. Annotation :—Refd. Wright John & 


' Eagle Range v. Goncral Gas Appliances, Ltd. 


(1928), 46 R. P. C. 169. 


Add. Annotations ;-—-Consd. British Thomson- 
Houston Co. v. Metropolitan-Vickers Elec- 
trical Co. (1928), 45 R.P.C.1. Refd. Pope 
Appliance Corpn. v. Spanish River Pulp & 
Paper Mills, [1929] A. C. 269; Wright John 


 meremaeenen mervmtacomes * 


2 en ae Cee nee 


| Canada, yet the words “ which waa not 
known or used by any vther person 
un. Va 


: before his {appct.’s} invention thereof,”’ 
ills, 


are not qualified by the words “in 
Canada,’’ & accordingly, if it can be 
shown that the invention was known 
or 


lica- 
by any other person in any 


Cases 518--850a. 


& Range v. General Gas A puanten: 
ved 828), 46 R. "p, ©. 169. . 


556, Add. Annotations :—Retd. Sharpe & Dohme | 


ine: a Boots Pure Drug Co. (1928), 45 
C. 153; Pope gc aoe Corpn. v. 
Spanish River P Pulp & Paper Mills (1929), 


559. Add. Annotations :—Refd. Mellor v. Beard- 
more (1927), 44 R.P.C.175: Pope Appliance 
Oorpn. v. Air River Pulp & Paper Mills, 
[1929] A. C. 269. 


560. Add. Annotations :—Refd. Mellor v. Beard- 
more (1927), 44 R. P. C. 1753 Sharp & Dohme 
Inc. v. Boots Pure Drug Co. (1928), 45 R. P.O. 
153; Re Simon-Carves & Robinson’ 8 Patent 
(1928), 45 R. P. O. 407. 


561. Add. Annotation :—Refd. Boyce v. Morris 
Motors (1927), 44 R. P. C. 105. 


574. Add. Annotation :—Refd. Boyce v. Morris 
Motors (1927), 44 BR. P. C. 105. ‘ 


585. Add. Annotations :—Consd. Wright John 
& Eagle Range v. General Gas Appliances 
(1928), 46 R. P.C. 169. Refd. sovcem: Morris 
Motors, (1927), 44 R. P. ©. 105 


-—-~.]---Letters patent were granted 
in 1917 for *‘ improvements in electric heating 
apparatus.” Claim 1 was as follows: ‘ im- 

- provement in & relating to electric heating 
apparatus characterised by the insulating 
supporting blocks, through which the con- 
ductor passes, being suspenaed in such a 
manner as to be capable of movement with 
the conductor under the influence of heat.’ 
Plitfs. brought an action for infringement of 
the patent. Defts. denied infringement & 
alleged that the pow was invalid by reason 
of anticipation by prior publication, & for 
want of subject-matter & utility :—Held: 
the patent was invalid by reason of anticipa- 
tion by prior publication & for want of 
subject-matter, & it was not infringed. ‘The 
action was dismissed with costs.—NAAmM- 
LOOZH VENNOOTSOHAP F'ABRIEK VAN INSTRU- 
MENTEN EN ELECTRISCHE APPARATEN “ IN- 
aeneue ” »y. SCHNEIDER (1031), 48 R. P. C. 

7. 


Add. Annotations :—As to (3) Refd. British 
Thomson-Houston Co. v. ike as Hae 
Vickers Electrical Co. (1928), 456 R. P. C.1; 
Hone Appliance eee v. aiaonans Rives 
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598. 
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part of is world before the inven- 
tion in Oanada, that fact alone would 


118 mt ewe 


ronder the pee xan Peg yn sj. ‘‘ On sale’ templated by the words quoted above 
GENERAL ELE c Co,, » Fava | What are to.)}-——-SEMET-SOLVayY Co. | is not confined to knowledge or user 
Rapvio, Lp. (1989), 46 T tL. as 18.—- | v. Comr, Paes (1937) ¢ D. L. R. | within Cauada, nor to knowledge or 
CAN. SRS : 927 21 apa., user of a Ree ublic or open character 

ae 20) 4 Te S.C. R. a7 excluding which af tila or. 


~ Enauise: AND Emre ‘Diczst SurPLEMENT. 


eee eee eee mee 


PART Iv. ah 2s SUB-SECT. 2.— 
Within Patent Act— 


Pulp & 
Generally, 
Frein Dewandre v. 
47 R. P. C. 221.- 


Add. Annotation :—~Refd. Jones & Attwood v. 
National Radiator Co. (1928), 45 R. P. O. 71, 


Add. Annotation :—Refd. Sharp & Dohme 
Inc. v. Boots Pure Drug Co. (1928), 45 
R. P.C. 168. | 


Add. Annotation :—Refd. Re 
'Arundel’s Patent (1927), 44 R. P. C. 430. 


Add. Annotation :—Refd. Sharp & Nohme Inc. 
iés.°°"* Pure Drug Co. (1928), 45 R. P. O. 


Paper Mills, 1089) A. 0. 
Refd. Société Anonym 
Citroen Cars, Lt Ltd. (1029), 


598. 
626. 


686, 
640. 


655a. ‘Question of construction—Evidence of 
intention inadmissible.]}—Whether a specifi- 
cation is an anticipation of a later patent, 
apart from statutory provisions, depends 
upon the construction of the specification, 
verbal evidence as to the intention of the 
person whose specification it is being in- 
admissible.—OCANADIAN GENERAL SO 
Co., Lrp. v. FapA Rapio, Lrp., [1930] A 

- OF; 99 L. J. P. C. 58; 142 L. fb 108; ne 

~ RR. P. ©. 69, P. C 


Annotation :-—Retd. Rice v. Christiani (1931), 47 T. L. R. 537. 


659. Add. Citation :—Affd. sub nom. Brrivisa 
THOMSON-HovustTon Co., Ltn. »v. O- 
POLITAN-VICKERS ELECTRICAL Co., Lp. 
(1928), 45 R. P.C.1, HJ. 


as Annotation :—Consd. Pope Appliance 
es v. ates River Pulp. & Paper Mills, 
1 9] A. O. 269. 


-}-—-In 1927, a patent was granted 
in respect of ‘ improvements in or relating 
to actuating devices for the control of the 
carburetters of internal combustion engines, 
but applicable for other purposes.’’ The 
first claim wae as follows: ‘‘ Actuating pro- 
vision suitable for use in connection with the 
control of the carburetters of internal com- 
bustion engines but applicable for other 
purposes having a rotary hand grip or 
operating member adapted to displace a 
ete A ageiiegga movable member incorporated 
within or substantially within the overall 
transverse dimension of said grip or operating 
member & a front collar for said grip or 
operating member said front collar being 
adapted to embrace the handle bar or other 
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petty in the invention :—Zeld: the 
cnowledge or user by others con- 
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confidential. In Tietlng the pro- 
vision the natural & ordinary mean 


id 


PART IV. SECT. 2, SUB-SECT. 2.— 
B. (b) ffi. 


540 i. User followed by abandon- 
ment.}—An experiment which novor 
becomes completed, but up to the last 
remains an experiment & nothing 
more doea not as a rule anticipate a 
novel machine, Gevice or process, but 
if the experimental stage is over & the 
machine or device operates effectively 
for ane: purpose for which it was 
deel & it is used by persons 
cone fe of understan ita use there 

a completed invention & a com- 
ses 


Bo ublication even though for 
xome oO 


er reason work with it is 
subsequent Fong tad inued.——-VEASEY 

. DENVER Rin, & MacHInery 
Go., LTp., (bR0T hone - 243.—8, AF. 


eee IV. SECT. eal SUB-SECT. 2.— 
Gon CANADIAN GENERAL 


594 li, —— 

Evrcrric Co.. Lip. aA Raptio, 
ae Dis eee 2 D. L. *R. Sil: (1927) 
4.—CAN. 
ere ii, —— Co sretela os v. Be 
GANUI SasH & & 


TIMBER Oo., LTp., mattry nN On LL R. 
566.—N.Z. 

594 Iv. —.J---By sect. 7 (1) of 
Patent ‘Act, 1923, of Canada, any 
Lesher who has invented any (inter alia) 


a 


of the words should not be departs 
from in order to reconcile it with any 
theory of patent law evolved o abies 
than from the language of 
itself.-—Rick wv. CHRISTIANI sary 
A. CG. 770; 100 L. J. P.O. 202; 14 
L. T. 624; 47 T. L. R. 587 ; 75 Sol. Jo. 
525, P. C.W—CAN.. 


PART IV. oe a. Tebeeacial 2.— 
615 fii, —— sp apa a GeyrraL 


ELECTRIO. Lrp Fana Rapio 
LTp., 11937) 3D. Lb. R Oils 11937) 
Exob. C. R. 134.—-CAN. 


PART Iv. ancr. 3 Fitna 1. 
(1928) 2 
iad 8. ih ofa, : 


L. R. 448 , 


supporting member upon which the said 
actuating member is adapted to be mounted 
& in which the said grip or operating member 
is of a character such that power trans- 
mission mechanism which it may be adapted 
to actuate can be disconnected from it at a 
time at which it is mounted or located upon 
said handle bar or supporting member with 
‘said front collar in its normal position.’ 
. Pitfs. commenced an action for infringement 
of the patent. Defts, denied infringement 
& alleged that the patent was invalid by 
reason of anticipation by prior specifications 
& tt users, for want of subject-matter & 
utility & for insufficiency, &.counterclaimed 
for the revocation of the patent. Pltfs. 
alleged that the object of the invention was 
to be able to expose the point of attachment. 
of the power transmission mechanism, for 
ease of replacement, while* keeping all the 
parts in operative engagement upon the 
handle bar. One of the prior specifications 
of A.M.A.C, relied on by defts. described such 
a device in the letter-press, but showed in 
the drawings a mechanism which could 
not be operated so 18 to fulfil the objects of 
pitfs.’ patent :—Jicld: assuming that the 
ern was not ambiguous, & that its 
object was as alleged by pltfs., the specifica- 
tion of A.M.A.C. disclosed in its drawings a 
device that could be modified by a skilled 
mechanic so as to fulfil pltfs.’ objects & that 
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accordingly the patent was invalid either by 
reason of anticipation or want of subject- 
matter. The action was dismissed with 
costs & an order was made for the revocation 
of the patent, such order to lie in the office 
for six weeks, or if notice of appeal be given, 
until judgment in the appeal.—AMALGA- 
MATED CARBURETTERS, L7Tp. 





Wire, Urn. (1980), 48 R. P. GO. 108. 
680a. .|—In an action for infringement defts. 
denied infringement, & alleged that the 


patent was invalid by reason of (inter alia) 
want of utility. Pltfs. proved the utility of 


their invention :-—Held; the patent was 
valid, & had been infringed. — Bririsu 
Unitrep Siok Macuinery Co., Lp. v. 


LAMBERT LIowarryu & Sons, Lirp. & GiImson 
Suor Machinery Co., Lrn. (1927), 44 
R. P. C. 5113; subsequent proceedings (1929), 
40 KR. P.C. 815. 

680b. S. P. Britisu Uniren Siom MACHINERY Oo.: 
Irp, ». GiM30n SHOR MACHINERY Co., Lrp.- 
(1928), 45 R. P. C. 290, ©. A. 


680c. S. P. Parkes S. & Co., Lro. v. CockmR 
Bros., Lrp. (1929), 46 R. P.O. 241, C. A. 





688a. —-—.]—Rosr Srreve Founpry & 
ENGINEERING Co., lap. v. INDIA RUBRER 


UTTA PERcHa & TeLecsarn Works Co.,, 
rp. (1929), 46 RP. Cc. 294, CLA, 
al nnotation :--Refd. Cincinnati Grinders (Ine.) wm B.S. A. 
Tools, Ltd. (1930), 8 PN Ol 3s 


Pa 
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Part V.—Application for Patent. 


700a. Effect of.]—Samples & 
thereon, deposited under Patents & Designs 
Act, 1907 (c. 29), 5. 2 (5), can be relied on in 
aid of the interpretation of the specification, 
& as effective prior publication against a 
subsequent claim.—NoTes OF OFFICIAL 
RULINGS 1928 (B) (1928), 45 R. P. C. App. iv. 

704. Add. Annotation :—Reld. Re Farbenindustrie 
Akt.’s Application (1928), 46 R. P. C. 271. 

709a. Power to modify forms.}|—The Comp- 
troller may only modify patents forms so 


as to adapt them for some purpose akin to |’ 


the purpose for which they are primarily 
intended.—Re SALLES’ APPLICATION (1927), | 
45 R. P. C. 61. 

709b. Power to divide or antedate application on 
second application. ]—Re WINGATE’S PATENT, 
No. 724a, post. 

717, Add. Annotations :—As to (1) Refd. Re Farben- | 
industrie Akt.’s Application (1928), 46 
R. P. 0. 271. Aa to (2) Refd. Re Wingate’s 
Patent (1981), 47 T. L. R. 641. | 

724a. Whether prohibition lies.}]——- On Oct. 26, | 
1928, W. lodged an application & provisional 
specification for a patent for improvements in 
folding spectacles. The. complete specifica- 
tion was lodged in July, & accepted in Dec. 
1929, as No. 322,297. In Feb. 1930, notice 
of opposition was given by E. & the T. 
Optical Co. In Apr. 1930, W. lodged | 
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by the 


Sued by 
amount of utility is not y } req 

law to sustain an invention: a slight | Dominion ROBBER. 
amount of utility being sufficient. | Exch. C. It. 196.—€ 





y is the very essence 
xf a patent, & a favourable reception 


indorsemetts , 


purchasing public is strong 
that degree of utility 

law.--PRENTICE 9. 
Co., Lrp., (1928) 
AN. 


another application with a complete specifica: 
tion, differing only from No. $22,207 in the 
claims, which were fewer in number, but 
widened by the omission of certain limiting 
words. This specification was accepted on 
Apr. 28, 1030, as No. 328,584. . then 
made an application for a division of the 
patent under r. 13 of the Patents Rules, & 
the Comptroller allowed it, holding that 
No. 325,554 should be treated as an applica- 
tion for a patent for an invention excluded 
by amendment from specification No, 322,297, 
& should bear date Oct. 26, 1928. The 
opponents, contending that the Comptroller 
could not divide or antedate the application, 
& that his decision, in the circumstunces, was 
ulira vires the Patents & Designs Act. & the 
rules thereunder, moved for @ writ of pro- 
hibition to restrain the Comptroller & W. 
trom procecding with application No, 328,584 : 
Held : (1) the decision of the Comptroller 
being in a matter of the administration of 
the Patent Office & the procedure in granting 
- a patent, was final, subject to an appeal to 
the Law Officer under the Act, & to directions 
which might be given by the officer under 
sect. 74, & prohibition would not lie against 
the Comptroller or the Law Officer in respect 
of anv act or decision so done or made; 
(2) the division or antedating of an applica- 
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PART IV. SECT. 3, SUE-SECT, 2. 
690 i. Effert of non-user. )}-—~EL&CTRO- 
LYTIC Zinc Process Co. v. PRENCH’S 
CompLex Ore RepvUcING . oF 
| CANADA, L1D., [1027] Exoh. 0. B., 943 
930] 3. C. R. 462; 4D. L. R. 


d., {1980 
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v. BOWDEN — 


tion for a patent provisionally decided by the | 


ie 


Cases 724a—706b. ENnausa AND Emprre Digest SuPPLEMENT. 


Comptroller before opponents have been 
heard is a matter which can be reopened & 
the decisions thereon reviewed in opposition 
proceedings, according to long established 
practice in the Patent Office, notwithstanding 
that such questions are not specifically 
included in the grounds of opposition 
enumerated in sect. 11 of the Act.—Re 
WINGATE’s Patent, [1981] 2 Ch. 272; 100 
’ L.J.Ch. 370; 145 L. 7.572; 477. L. R. 541; 
48 KR. P. OC. 416. : 
727. or the existing paseren substitute the 
following paragraph :— 
Injunction to restrain acceptance — Lawful 
ground of objection—‘‘ Secret processes.’”]— 
Where an injunction had been granted to 
restrain appct. for a patent from disclosing 
processes derived from pltf. co., or from doing 
any act which might cause same to be- 
come public or commonly known, & the 
Comptroller-General refused to undertake 
when he should receive an application for 
the acceptance of a complete specification to 
consider such injunction a ‘‘ lawful ground of 
objection ”’ to the acceptance of the complete 


1907 (c. 29), s. 7 (3), objecting to his duty 


prescribed by the Patent Acts being in any 
way interfered with by the ct., the ct. 


¢ 


-Siecobah ie an injunction § restraining the 
mptroller-Genera] from accepting the com- 
plete specification, as under sect. 9, on such 
acceptance, the matter would be thrown 


open to public inspection, the specification 


being concerned with some of the processes 
which, as between pitf. co. & appet., appct. 
had been restrained from disclosing, & because 
the Comptroller-General might accept the 


.complete specification on the footing that 


the injunction against appct. would not con- 
stitute a lawful ground of objection within 
sect. 7 (3). On appeal the S.-G. on behalf 
of the Comptroller-General undertook that 
the injunction granted against appct. would 
be properly considered in deciding whether 
the specification should be accepted as being 
some ns which might constitute ‘‘ a lawful 
ground of objection ’’ to such acceptance, & 
by consent the order against the Comptroller- 
General was discharged, notice of discon- 
tinuance to be served upon him. Appct. was 
also further restrained from proceeding with 
his application in addition to the injunction 

ranted against him in the ct. below.—REx 


specification within Patents & Designs Act, , Co, & REx RESEARCH CORPN. v. MUIRHEAD & 


COMPTROLLER-GENERAL OF PATENTS (1926), 


" 96 L. J. Ch. 121; 136 L. T. 568; 44 R.P.C. 


38, C. A. 


Part -V1.—Specifications. 


773. Add. Annotation :—Refd. Re Dreyfus’ AppIns. 
(1927), 44 R. P. C. 291. 

7195. Add. Annotations :—Refd. Pope Appliance 
ed es v. Spanish River Pulp & Paper Mills, 
(1929] A. C. 269; Re Farbenindustrie (I. G.) 
A. G.’s Patents (1930), 47 R. P. C. 289. 

796a. ——-.]—-Rosz Srreer /Founpry & 
ENGINEERING Co., Lrp. v. INDIA RUBBER 
Gutra PercHa & TELEGRAPH WORKS Co., 
Lap. (1929), 46 R. P. C. 204, C. A. 

Annotation :—Retd, Cincinnati Grinders (Inc.) t. B. 8S. A. 

Tools, Ltd. (1930), 48 R. P. C. 33. 

796b. —~—-.}—Pltfis. were owners of letters patent 
for ‘‘ improvements in & relating to apparatus 
for grinding cylindrical bodies.’’ The 
machine, the subject of the patent, was 
known as a centreless grinding machine, 
since the work to be ground was not sup- 
ported between centres, but was caused to 
rotate between the grinding wheel & two 
other points of support. In pltfs.” embodi- 
ment of the invention & in the machine 
illustrated in the specification, the work 
rotated between a peripherally acting grind- 
ing wheel & a peripherally acting regulating 
wheel & rested upon a work rest placed 
between the two wheels. The specification 
described a theory according to which the 
machine was said to work. Claim 1 of the 
specification was for ‘‘a method of grinding 
cylindrical bodies, which consists in support- 
ing a substantially cylindrical body in 
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PART VI. SECT. 4, SUB-SECT. 1. 


Se eee | 


operative relation to a grinding surface 
having portions progressively more distant 
from the surface supporting the cylindrical 
body, rotating said body by means of a 
driving member, & in moving said rotating 
body into contact with more distant portions 
of said grinding surface as said driving 
member moves said body relative thereto 
when said member engages projecting 
irregularities in said body.” Centreless 
grinders using non-peripherally acting wheels 
either for regulating or grinding were old. 
Pitfs. brought an action for infringement 
against defts. who had built a machine with 
peripherally acting wheels, similar to pltfs.’ 
machine. Defts. disputed the validity of the 
patent, & also submitted that, as their 
machine had béén sold & supplied in parts 
& assembled at the works of the purchasers, 
this did not constitute infringement by them. 
Defts. counterclaimed for revocation of the 
patent :—Held : it had not been proved that 
pltfs.’ machine worked according to the 
theory given in the specification ; the claims 
were not limited to peripheral grinding or 
regulating wheels, but included machines 
whose grinding or regulating wheels were 
discs; the ‘‘ driving member ”’ claimed was 
a mechanical equivalent of a fixed back rest 
which was therefore included in the claim ; — 
& therefore the claims were anticipated & 
were invalid for lack of novelty; also that, 
on a construction of the specification put 








PART VI. SECT. + SUB-SECT. 2.— | tion of a patent for a procees must 
A. (b). 


point out clearly the method by which 
the process is to be ormed 80 as to 


i, -——— Quantitica of ingredients.}— | ancomplish the object in view.— 


sa. Gencral rules.} —- De Fores’ qi. | 
PHONOFILM oF CANADA, Lip. x, | Alico poled ty vee iri : 
TamMous PLAYERS CANADIAN Corrn,, Hi aah Ul ak : 
Lrp., (1931] Ex.C. R. 27; 3DL. KR. ial aa “ 
803.—-CAN, : ; 
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sm. 4s to process.}—The specifica- 


siete is ELECTROLYTIC Zinc Proorss Co. ¢. 


FRENCH’S COMPLEX ORE REDUCING 
Co. oF Canapba, Lrp., [1927] Exch. 
C. R, 94.—CAN. 


forward by pltfs., the invention had not been 
distinctly stated & that it merely consisted 
in certain, not novel, adjustments of well- 
known parts of a well-known machine, &, 
if the patent had been valid, the infringement 
would have been committed by the user who 
operated the machine in the infringing con- 
figuration & not by defts., the sellers of the 
machine alleged to infringe. The action was 


therefore dismissed & an order was made for |; 


revocation under the counterclaim. Pitfs. 
appealed :—Held: the patent was not 
limited to the use of peripherally acting 
wheels & was therefore bad for want of 
subject-matter & novelty; it was also bad 
for ambiguity & want of utility; & the 
specification as drawn was calculated to 
prevent a workman from using the tools of 
his trade. The appeal was therefore dis- 
missed.—-CINCINNATI GRINDERS (INC.) ¥. 
B.S. A. Toons, rp. (1930), 48 R. P. C. 33. 
.{nnotation :—Refd. Lamson Paravon Supply Co., Ltd. v. 
Carter-Davis, Ltd. (1930), 48 HR. 2. GC. 133. 

804. Add. Annotations :—Consd. Hanks v. Coombes 
(1928), 45 R. P. C. 237 ; Rose Street Foundry 
& Engineering Co. r. India Rubber Gutta 
Percha & Telegraph Works Co. (1929), 46 
R. P. C. 294. 

804a. As to apparatus.]—HaAnKs v. CooMBEs, No. 
308b, ante. 

810a. ——-.]—Re CHEMISCHE FABRIK AUF ACTIEN 
(Vorm FE. Scuerinc) PaTent (1928), 45 
R. P. C. 403. 

814. Add. Annotation :—Refd. Sharp & Dohme 
Inc. v. Boots Pure Drug Co. (1928), 45 R. P.O. 
153. 

843. Add. Annotation :--Refd. Re Chemisclie 
Fabrik auf Actien (Vorm E. Schering) Patent 
(1928), 45 R. P. C. 408. 

894a. Suitable drawings-—-What are.]—Jte STAN- 
DARD TELEPHONES & CABLES, LTD.’S APPLI- 
CATION (1928), 46 R. P. C. 183. 

910. Add. Annotations :—As to (3) Refd. Boyce v. 
Morris Motors (1927), 44 R. P. C. 105. 
Generally, Refd. Parkes Samuel & Co. v. 
Cocker Bros. (1929), 46 R. P. C. 241. 

918. Add. Annotation :—Refd. Mellor v. Beard- 
more (1927), 44 R. P. C. 175. 

921. Add. Annotations :—As to (1) Refd. Mellor 


v. | 
Beardmore (1927), 44 R. P. C. 175; Sharp - 


Dohme Inc. v. Boots Pure Drug Co. (1928), 4 











PART VI. SECT. 4, SUB-SECT. 4. 


955 i. Whether necessary to distinguish 
novelty or improvement—General rule.) 
patentee, in a patent for an 
paprovement on a known device, must 
not throw his net so wide as to omit 
to disclose honestly what belongs to 
the prior art as distinct from _his new 
claim.—BERGEON v. DE KERMOR 
Evgeorric HraTina Co., LTp., (1927) 
3 CAN, R. 99; [1927] Exch. C. It. 181. 
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PART VI. SECT. 5, SUB-SECT. 1. 


989 i. Nece for claim.)J—(1) A 
patentee must define & limit with 


: as 
precision what. he claims to have | 


necessar 


invented, & evorythi not clearly 
claimed becomes pubdlici ; 

(2) A patentee must clearly set forth 
the various steps in a process claimed, 
& if designedly or unskilfully be makes 


it ambiguous, vague or Indefinite, the ; such 


atent bad.—ELEcrroLyTic ZINC ! 
PRooEss ” Co, v. Frenca’s Compiex | Sotvay Co. 
ORE REpDucING Co. oF CANADA, LTp., | [1927] 3 D. L 


{1927} Exch. O. R 


. 94; affd., [1930] 
8. C. 462 > 4 Dd. L. R. 90d CAN. 8. Cc. R. 17 





989 if. ——-.J—Anything disclosed 
in the specifications of a patent, & for 
which no‘ claim ia made. by 

ublict juri3.-—-BERGKON v. DE KERMOR 
HEATING Co., Uri, [3927] 
3D. L. R. 99; (1927) Exch. C. R. 181. 
—CAN. 


992 i. Necessily for clear stiutement. ]-- 
Evectroiytic Zinc Process Co. v. 
COMPLEX ORE” REDUCING 
Co. oF CANADA, LTp., No. 989 1, atte.-~ 


ki. Failure to claim advisable addit ion 
element of invention.) -- 
Where in the specification in a patent 
for an oven the patentee statos tht a 
certain device or addition is advisable 
or preferable, but does not claim it 
as a necessary element of the invention, 
any oven so constructed as to represent 
the invention patented, but without 
ent not nee tant SEMET 
i e a Pet ee rs * 
eee Ge v. Comt. OF PaTENTH, 
aff'd. ono} iD. L. 0. 1081 
C. R. 218; affd.. {1 JL. RR. . 
2.—CAN 


Vol. XXXVI—Patents. Cases 790b—1218a. 


R. P. 0. 153; Re Simon-Carves & Robinson’s 
Patent (1928), 45 R. P. C. 407. 


996. Add. Annorations :—Apld. Hanks v. Coombes 
(1928), 45 R. P. C. 237. Consd. Rose Street 
Foundry & Engincering Co. v. India Rubber 
Gutta Percha & Telegraph Works Co. (1929), 
46 R. P. C. 294. Refd. Re Farbenindustrie 
(I. G.) A. G.’s Patents (1930), 47 R. P. C. 289. 


1040. Add. Annotation :—-Consd. Rose Street 
Foundry & Engineering Co. v. India Rubber 
Gutta Percha & Telegraph Works Co. (1929), 
48 R. P. C. 204, 


1081. Add. Annotation :—Refd. Fuel Economy 
Co. v. Murray, [1980] 2 Ch. 93. 

1178. Add. Annotation :—Consd. Fe Farben- 
industrie (I. G.) A. G.’s Patents (1930), 47 
hn. P. Cc. 289, 

1205a. —-— —-— Order of Court of Appeal In action 
for infringement.]~-Dovatias Packtna Co. 
(INCORPORATED). DOUGLAS PECTIN CorRPNn, & 
Postum Co. (INCORPORATED) v. Evans & 
Co. (HEREFORD & Devon), Lrp. (1920), 46 
R. P. C. 493, C. A. 

1209. Add. Annotation :— Refd. Re Keystone 
Knitting Mills Trade Mk. (1928), 97 L. J. Oh. 
316. 

1212. Add. Annolalion ;---Refd. Sharpe & Dohme 
Inc. ». Boots Pure Drug Co (1927), 44 R. P.O. 
367. 

12138a. -——- ---— -— .j--Letters patent 
were granted in 1916 for a ‘‘ method & 
apparatus for separating quautities of molten 
glass or like material from mass.’’) Claim 1 
was a8 follows: ‘ The method of delivering 
charges of viscous glass from « viscous mass 
thereof which consists in produciog by pre- 
forming a charge of glass of such fora & 
dimensions & so related to the condition 
under which it is to be deposited that it will 
jot fold, lap or coil when s0 deposited, & 
depositing it in such a manner that it will 
not fold, lap or coil”? Afler commencing an 
action for infringement, pltls. moved for 
leave to amend the specilication pursuant 
to sect. 22 of Patents & Designs Acts, 1907~ 
28, but deleting some of the claims & certain 
optional alternatives, & by incorporating 
ather consequential amendments,  Defts, 
contended that the amended form. of one 
claim, which was appendant upon a elaim 
which the amendment sought to delete, was 


te ee eee eR a ee cet lem Mee ee 





ee Lae 


' PART VI. SECT. 6, SUB-SECT. 1.--A. 


1059 fi. General rule --Quesivon for 
judge-~Identity of two inventinns,\-— 
Held: the construction of the language 
of the specification of a patent is a 
question of law for the ot., & plitf. cu.'s 
spocification covered not merely the 
preoise mechanisns deseriped, but the 
attainment of a novel result. at which, 
according to the arbitrator's Ondiugs, 
deft.’s machine was designed to arrive 
by means of @ process substuntdiall 
equivalent to that disclosed in pltf. 
co.’s specification, such ndings in 
consequence establishing what ia in 
law an Infringement of pltf. co.'s 
patent.—FARMERA’ MILKING MAQGHINE 
Co., Lrp. wv. KNAPP, (1928) N. Z 1. EK, 
50).—-N.Z. 


PART VI. SECT. 6, SUB-SECT. 2.—C, 


1105 i. General rule.}-—The language 
in @ peten’ should be liberally con- 
strued with a view to maintaining its 
validity.---Davis Log & Karr PaTents 
Co. v. GaTHELS (B. C.), ete 4 
HA R. 95; (1827] 2 W. W. R. 753.~ 


becomes 





will be an 


{1927} Exch. 


a er ACTON ay fe en ee 
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inadmissible :—Held : 


leave be 


amend the specification by Hi piritegar the. 


claims desired, appendant claim to have the 
whole of the claim to which it was appendant 
incorporated in it, & by deleting the optional 
alternatives as asked for ; ; the coste of the 
motion & the costs of & occasioned by such 
amendments of the pleadings as were necessi- 
ig by the amendment of the specification 
be defts. in any event.—HOLLANDSCHE 


in, NY. ) GLAS-EN METAALBANK v. ROCKWARE | 


rae Synpicatg, Lrp. (1931), 48 R. P. C. 
425. — 
1248. Add. Annotation :—Refd. Boyce v. Morris 
Motors (1927), 44 R. P. C. 105. 
1257a. -}—Letters patent were granted in 
1927 for “ an improved reflector & adver- 
tising sign for window, shop, & general 
isplay purposes.’’ Claim 1 was as follows: 
‘““A combined li Yipes unit & advertising 
sign of the kind hereinbefore referred to 
heat the means for carrying the lamp or 
2 is formed integral with the portion of 
fe ody of the sign which acts wholly as a 





reflector.” After commencing an action for 
infringement, pltf. moved for leave to amend 
the specification pursuant to sect. 22 of the 
Patents & Designs Acts, 1907-1928, by 
limiting the construction covered by the 
claims to one et fae & particular means 
of suspension :—He the desired amend- 
ment limited the claim, but would result in a 
claim for protection for an invention which 
bed not been. foreshadowed in the origina) 
ecification & was a different invention from 
+ at claimed by the original specification. 
The motion was with ee — 
WALSH v. ALBERT BAKER & Co. (1898), Lp 
arte 47 R. P. C. 288; 47 R. P. O. 458 


9 


1261a. Amendments altering basis of selection 
patent.J)—- Re FARBENINDUSTRID A. G.’'s 
Patents, No. 35la, ante. 


1887a. Costs occasioned by amendment during 
action for infringement.]—HOLLANDSCBE 
(N. V.) GLAS-EN METAALBANK v. ROCKWARE 
Guass SyNDIcATE, Lrp., No. 1218a, ante. 


mie 


Part Vil.—Grant of Patent. 


—— -——.]--Re A. B.’s APPLICATION 
"1902, 19 R. P. O. 403. 


1858. Add. Annotation :—-As to (2) Refd. Re 
Wingate’s Patent (1931), 47 T. L. R. 541. 
1363a. |—-The manufacturer of a 








articular article may~- be regarded as 
‘Interested in commercial processes for making 
such article marketable; but an opposition is 
not necessarily admissible, merely because 
it is not frivolous, vexatious or blackmailing. 
Boas CLAVEL’S APPLIOATION (1928), 45 R. P.O. 
22 
1864. Add. Annotation :—Refd. Re Olavel’s Appin. 
(1928), 45 R. P. O. 222. 
1869. Add. Annotation :—Consd. Re Olavel’s Appin. 
(1928), 45 R. P. O. 222. 
1418. Add. Annotation :—Apld. Le 
Application (1928), 46 R. P. C. 321. 
1419. Add. Annotation :—Folld. Re Oarpmael’s 
‘Application (1928), 46 R. P. C. 321, 
Re 


aol aay 


1437. Add. Annotation :—Refd. Mooney’s 
Appln. (1927), 44 R. P. C. 294. 
ba. -|—Re CARPMAEL’S APPLICATION 
(1928), 45 R. P.O. 411 
1496a. ———- Interlocutory orders—Order for dis- 
covery.]—A. having applied for the grant to 





we 


him of letters patent, the merieisn was 
opposed by B., who claimed that he was the 
first & true inventor. In the course of the 
proceeaiiee before the Comptroller an order 
or the discovery & production of documents 


A, thereupon applied 
by originating summons by way of a apres! 
asking that the order be set aside. At the 
hearing B. took a preliminar a sa eee to 
the ct.’s jurisdiction :—He he juris- 
diction of the ct. to entertain the app peal was 
excluded by sect. 11° (3) of the Patents & 
Designs Acts, 1907 to 1928. The provision 
for appeal to the law officer there y made 
includes not only final decisions but inter- 
locutory matters; & this is not affected by 
sect. 77 (2) of the Consolidated Patent Acts. 
The words which put the Comptroller in the 
same position in all respects as an official 
referee do not imply any other right of 
appeal.—Re ROBERTSON’s APPLICATION FOR 
LETTERS PATENT, [1930] 1 Ch. 186;. 99 
L. J. Ch. 145; 142 L. T. 807; 467. L. R. 
17; 47 R. P. C. 216. 


1505a. Disclosure of vital documents—Time for— 
Not limited to five days provided by rule 48,]— 
NOoTEss OF OFFICIAL RULINGS (1929) B. (1929), 

| 46 R. P. OC. App. iii. | 


was made against A. 








Part VIII alia of Patents. 


1522a. —--— Agreement as to ownership.|—e Sarre’ 8 (H. BE.) PaATEntT (1929), 46 R. 7 C. 400. 


ay 


Part + -Aulnommt aad Devolution of Patents. 


1534a. Agreement for assignment—— Whether repre- 





inventor? material misrepresentation.]— 





sentation that grantee was ‘‘ original Held : it had not been proved that a material 
PART X. SECT. 3. royaliies assignecs-—Covenant GREEN Ww T30N 1884), 10 A. R. 
1545 i. Oovenant for payment of rtienlThy 4 defend"? by aaetgnor.}— 113.—GAN. . : 
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-misrepresentation had been made.—TxHomP- 
S0N v. JEFFERSON (1928), 45 R. P. 0. 309, 


——— Construction.)—See Nos. 1555—1557a, 
post, 


1646. Add. Annotations :—Retd. Palmolive Co. (of 
eg oe oval 44 T.L. R. 86. 
entd. Hng oO rowers v. Dering, 

[1928] 2 K. B. 174. Te 
1557a. ~——- Of all patents in relation to preparation 
& application of gutta percha—What patents 
within agreement.)|—BEWLEY v. Hancock 
(1856), 6 De G. M. & G. 301; 26 L. T. O.S. 


264, 2 Jur. N.S. 289; 4 W. R. 334; 43 
E. R. 1285, L. 0. 


Vol. XXXVI.—Patents. Cases 1584a-—1000a,. 


—— By joint owners of patents-——Assignments 
to ‘‘contain covenants by vendors’ that 
patents valid—‘‘ & such other covenants as 
may be reasonably required.’’]—See CoNn- 
TRactT, Vol. XII., pp. 29, 30. No. 78. 

1557b. Assignment of all assignor’s interest in 
patent—-Passes right to apply for extension 
of term.)— Re BEarp & Scorr’s Patryt, Re 
oe & BEARD’S Parent (1927), 45 R. P. O. 


1562. Add. Annotation :—As to (3) Apld. The 
W. H. Randall, [1928] P. 41. 

1577. Add. Annotation :—Refd. Curtis Brown, 
Ltd. v. Jarvis, Jarvis v. Curtis Brown, Ltd. 
(1929), 14 Tax Cas. 744. 


Part XI.——Licences. 


1590. Add. Citation :—28 R. P. C, 229. 


Add. Annotation :—Retd. Lacteosote v. Alber- 
man, (1927] 2 Ch. 117. 


1608. Add. Annotation :—-s18 to (1) Apld. Huntoon 
es v. Kolynos (Incorporated), [1930] 1 Ch. 


1608a. ——.}—(1) A licence to ‘ make 
use, exercise, & vend’ a patented invention 
for a particular form of collapsible tube 
contained a condition that the licencees 
should purchase from the inventor all such 
wires for connecting the caps with the tubes 
as they should use with the tubes, the cap 
being not within the protection of tx2 
patent :—Held: the condition was nul) & 
void under Patents & Designs Act, 1607 
(c. 29), s. 88. 

(2) Another condition in the licence pro- 
vided that the patentee should at his own 
cost, at the request of the licencees, commence 
& prosecute all legal proceedings in respect 
of infringement or suspected infringement of 
the patent :—Held: in the circumstances of 
the case a refusal to take proceedings when 
requested to do so by the licencees was not 
such a breach of the contract as would dis- 
entitle the assignees of the licencors to sue 
upon another stipulation contained in it.— 
Hunroon Co. v. KoLynos (INCORPORATED), 
[1930] 1 Ch. 528; 99 L. J. Ch. 821; 143 
L. T. 165; 46 T. L. R. 253; 47 RB. P. C. 
aon subsequent proceedings, 48 R. P. C. 98, 
», A. 








1608b. Interdependent conditions—-What are.]- - 
Hunroon Co. v. Kotynos (INCORPORATED), 
No. 1608a, ante. | 


1608. Add. Annotation :—Retd. Fuel Economy 
Co. v. Murray, [1930] 2 Ch. 93. 


or ee ee tn ee ir. ie 


PART XI. SECT, 1, SUB-SECT. 5.—B. 








a 


1e8.}-~HILL v. 





° L. n., 1089.—CAN 


1609. Add. Annotation :—As to (1) Dbtd. Fuel 
Keonomy Co. v. Murray, (1930] 2 Ch. 93. 


16388. Add. Annotation :—Refd. Huntoon Co. »v. 
Kolynos (Incorporated), {1030} 1 Ch. 528. 


1650. Add. Annotation :-—Refd. Curtis Brown, 
Ltd. v. Jarvis, Jarvis v. Curtis Brown, Ltd. 
(1929), 14 Tax Cas. 744, 


1651a. —— —-~--.]-— Held: the phrase ‘the public 
interest ’? was to he construed in its widest 
meaning, & not simply with regard to the 
purchasing public.—Re Brows WIRELESS 
Co. oF Grear Brrrain, Lip. i(19ee), 45 
T. L. R. 684; 46 RB. P. C. 457. 

Annotation ; - Reid. Re Loewe Radio Co.'s Application (1929), 

46 RP. CL. 472. 

16°42, Add. Annotation :—-Generally, Consd. le 

Brownie Wireless Co. of (Cireat Britain 

(1929), 45 T. L. R. 584. 


1656a. —--- -----.]--Rtc BROWNIE WIReELEss Co. 
OF GREAT Brirain, Lrp. (1929), 45 T. L. RR. 
584; 46 R. P. C. 457. 

Annolation -~-Refd. Ite Loewe Radio Co.'’h Application 

(1929), 46 2. P.O. 479. 

1656a. ---— Question of degree.}]---Re Lorwr 
Ravio Co., Lrp.’s APPLICATIONS FOR TAH 
GRANT OF COMPULSORY LICENCES (1920), 46 
R. P. C. 479. 

1665. Add. Annotation :---Refd. Re Brownie Wire- 
less Co. of Great Britain (1029), 46 I. L. R. 
584. 

1665a. ----- Undertakings to Comptroller..Ceneral 
— Should not be required.}-~-/te LOEWE RADIO 
C'o., Lrp.’8 APPLICATIONS FOR THE GRANT OF 
COMPULSORY LICENCES (1929), 46 H. P. C. 
47%. 

1666a. Cancellation of endorsement—--Procedure. |-—- 
‘}) Where a patentee applies, under sect, 


i 


i) 





remepe ew en wee “ ae ae 
— aoe eee 


Mouisan, [1927] 2 PART XI. SECT. 2, SUB-SECT. 2. 








1604 v, ——.}—In an action for . 16621. Grant of licence~-On what lerina 
royalties the licenses of a grunted—Licence fee-—-Hmy | ; 
patent :—Held: No covenant that PART XI. SECT. 1, SUB-SECT. 8. —CONSOLIDATED WAFER CO., LTD. 0. 
the patent waa valid was to be implied i) | INTERNATIONAL Conk Co., LTD., 11927) 
iu the agreement, the licensee is a h i. Invalidity of paten a 1D. L. 402; (1927) 8. 0. R. 300.— 
purchaser of personal property & the | GHANNELL t. O’CEDAR CORPRN. (1927), CAN. 
rule of caveat emptor a plies. <A judg- 600. L. R. 525 ; varied, (1828) 3D..L. KR. 
ment deelaring the patent vold would | 843; 11928) 8. C. It. 542.—-CAN. Pe ee ee ee rene 
be ‘Ro defence to an action for rr | 2 ae Picts! (Le 2 rom ee a ers 
ve NW. RD, —_- ° she PY ° . “9 j 5 : 
1D. fom 8042 660 LR ios | PANE eh SRCr. 8. 8Ue | (e. 93), 6 40-—Jurtadtetion of Supreme 
CAN, 7 sq. Non-manufacture in Canada— +; Court of Canada.}-—-CONSOLIDATED 

PART XI. SEY. 1, SUB-SECT. 6, | “24s When imnorled unrecsnnatty ers | Cons Co trp. ogi] T Deb 40a, 

é 7 e } ° ad —_— ITCHE . . yw) r op ry « . « * 
’ tds of | (192971 D, L. R. 538.—CAN. {1927] 8. C. T3800 DAN. 


sp. Sub-assignment— Position 
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24 (5), of Patents & Designs Acts, 1907 & 
1919, for the cancellation of the indorsement, 
‘‘ licences of right,’’ on a patent, the Comp- 
troller-General of Patents may advertise the 
application, indicating the procedure to be 
followed by any person wishing to oppose it, 
may require the filing of statements & 
evidence by the patentee & an opponent, & 
may hear the parties before deciding the 
application. 

(2) Rules 73, 74, & 75 of Patents Rules, 
1920, are infra vires & valid.—R. v. Comp- 
TROLLER-GENERAL OF PATENTS, Lz p. ENGL, 
([1930] 1 K. B. 617; 99L. J. K. B. 271; 142 
L. T. 600; 47 R, P. C. 118. 


1669. Add. Annotation :—As to (1) Refd. Con- 
stantinesco v. R. (1927), 11 Tax Cas. 730. 


1673a,. —-—~- -~-—.]|— (1) No action for a de- 
| claration of the validity of a patent, or for 
compensation for user of the invention by the 
Crown, against the Govt. department con- 
cerned is competent or open to the patentee 
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- under Patents & Designs Act, 1919 (c. 80), 
s. 8, if the Crown do not consent to its being 
dealt with in proceedings under sect. 8, but 
the remedy is by petition of right or by 
originating notice of motion addressed to the 
department. The true effect of sect. 8 is to 
give merely a right of compensation to the 

atentee against the Crown for the use by 
its officers of his invention for the purposes of 
the Crown, & it does not give any right in 
itself to sue the department concerned. 

(2) A claim for a declaration of the validity 
of the patent is not a claim in tort because the 
Crown has the right to use the patent on the 
statutory terms set out in sect. 8. 

An action in which such a declaration was 
claimed against the Air Council, dismissed 
on the above grounds.—Row.nanp & Mac- 
KENZIE-KENNEDY v. AIR COUNCIL (1927), 96 
L. J. Ch. 470; 137 L. T. 794; 43 T. L. R. 
717; 44R. P. C. 458, C. A, 


Annotations :-—Generally, Refd. Mackenzie-Kennedv_v. Air 
Council (1927), 138 L. T. 8; Gillegban v. Minister of 
Health (1931), 477. L. R. 439. 


Part XIl.—-Term of Patent. 





1681a. Being beneficial owner.|— Re WuitEe 
& Gray’s PATENT (1927), 45 R. P. CO. 119. 
1684a. Interests of foreign shareholders 
acquired by Public Trustee——Patonts & Designs 
Acts, 1907-1919, s. 18 (6).|—Re StTimiIna’s 
PATENT, Re STIRLING SCHMIDT’S SUPER- 
HEATING Co. (1910), Lrp.’s PATENT (1928), 
46 R. P. C. 183. 
1687a. Joinder of grantee--Application by 
assignee.]—-Where a grantee declines to join 
in an application for the extension of the term 
of a patent & lodges notice of opposition, it is 
necessary to join such grantee as a party to 
the summons.—Re BEARD & ScoTr’s PATENT, 
Re Scotr & Brarp’s Parent (1927), 45 
R. P. C. 31. 
1687b. —-—— Discretion of court to dispense with.]— 
ite DRESSLER’s PaTENTS (No. 2) (1928), 46 
R. P. C. 165. 


7C, ——-—- -———-.|— Re Smitru’s (E. J.) Patents 
(1928), 46 R. P. C. 166. 


1687d. ——-.|—-Re ALLEN & BENNETT 
Lrp. PATENTS (1929), 46 R. P. C. 897. 
1687e. Assignor.|— te OWEN’s PATENT (1928), 46 
R. P. C. 333. 
1687f. Person entitled to apply for Convention 
patent.|—A co. became entitled in 1914 to 
apply for a patent in this country for an 
invention protected by letters patent in 
America dated May 18, 1914, & was therefore 
in a position to apply under sect. 91 of 
Consolidated Patents & Designs Acts, 1907 
& 1919, for a Convention patent, the date of 
which when granted would be the same as 
that of the American letters patent. Owing 
to the war the co. made no application for 
any grant of letters patent until] Mar. 1920, 
when by virtue of vows of extension 
vested in the Comptroller under temporary 
rules made by the Board of Trade & having 
_ statutory force, a grant was made to the 
co. of letters parent in respect of the 
invention. Shortly before the expiration of 
this grant the co. in 1929 applied by origin- 
ating summons for an extension of the term 
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Bros. 


of the letters patent on the ground of losses 
which they alleged they had suffered by 
reason of the war:—Held: the patentees 
having been entitled to apply for-a Con- 
vention patent were within the description 
of ‘ patentee as such’’ in sect. 18 (6) of 
Consolidated Patents & Designs Acts, 1907 
& 1919, the application for a grant had been 
properly postponed, & they had suffered loss 
or damage owing to the war. They were 
therefore entitled to the extension they 
sought. As the term of the letters patent 
had expired at the date of the hearing a 
re-grant was  necessary.—lte WESTERN 
Exvecrric Co., Lrp.’s Parent, [1931] 1 Ch. 
68; 100 L. J. Ch. 82; 144 L. T. 209; 46 
T. L. R. 549; 48 R. P.O. 156. 


1706a. J—Re BEARD & ScoTr’s PATENT, Re 
Scott & BEARD’s PATENT (1927), 45 KR. P. C. 
1 





31. 
| 1711. Add. Annotation :—Refd. Re Maschinen- 


fabrik Augsburg-Niirnberg A. G. Patents 
(1929), 47 R. P. C. 193. : 
1748. Add. Annotation :—-Refd. Re Maschinen- 
fabrik Augsburg-Nirnberg A. G. Patents 
(1929), 47 R. P. C. 193. 
1750a. ———.]—Re NEUFELDT & KUHNKE G.m.b.H. 
PATENTS (1930), 47 R. P. C. 553. 
1750b. -}—P. & B. were the grantees of two 
patents. The first patent was granted in 
respect of an invention for ‘‘ improvements 
in or relating to gyro-compasses.’’ The 
second patent was granted for another 
invention for ‘‘ improvements in or relating 
to gyro-compasses.”’ P. died on Aug. 4, 
1920, & under his will the patents became 
vested in B. On June 17, 1930, leave was 
granted to present the petition out of time: 
—Held: the inventions were of exceptional 
merit & utility ; the patentees had made a 
substantial loss & in the circumstances no 
objection should be taken to the accounts ; 
& each patent should be extended for ten 
ears from the date of expiry in each case.— 
Perry & Brown’s Parents (1980), 48 
R. P. C. 200. | 
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1765. Add. Annotations :—Consd. Re. Maschinen- 
fabrik Augsburg-Niirnberg A. G. Patents 
(1929), 47 R. P. C. 198. Refd. Re Neufeld. 
& Kuhnke Patents (1930), 47 R. P. C. 553. 


1777. Add. Annotation :—As to (4) Consd. Re 
Neufeldt & Kuhnke Patents (1930), 47 
R. P. C. 553. 

1788. Add. Annotation :—-As to (2) Consd. Re 
Neufeldt & Kuhnke Patents (1930), 47 
R. P. C. 653. 

1795. Add. Annotation :—Consd. Re Neufeldt & 
Kuhnke Patents (1930), 47 R. P. C. 553. 

1886. Add. Annotations :—Consd. Re Maschinen- 
fabrik Augsburg-Niirnberg A. G. Patents 
(1929), 47 R. P. C. 193. Refd. Re Neufeldt 
& Kuhnke Patents (1930), 47 R. P. C. 553. ' 

1868. Add. Annotation :—As to (1) Consd. Re 
Neufeldt & Kuhnke Patents (1930), 47 


R. P. C. 553 
1888a. Ba aae LAKE’s PATENTS (1928), 46 


1904. Add. Annotation :-—Refd. Re Maschinen- 
fabrik Augsburg-Niirnberg A. G. Patents 
(1929), 47 R. P. C. ‘93. 

1914. Add. Annotation :--Consd. Re Neufeldt & 
Kubnke Patents (1950), 47 R. P. C. 553. 


1925a. Patent endorsed ‘‘ licences of right ’’— 
Form of order for extension.}—Re SANDERS’ 
(THOMAS) PATENT (1931), 48 R. P. C. 342. 
1944. Add. Annotation :—Refd. Re Neufeldt 
Kuhnke Patents (1930), 47 I. P. C. 553. 


1945. Add. Annotation :—Refd. Re Maschinen- 
fabrik Augsburg-Niirmberg A. G. Patents 
(1929), 47 R. P. C. 193. 

1955. Add. Annotation:—As to (2) Consd. lve 
Maschinenfabrik Augsburg-Niirnberg A. (i. 
Patents (1929), 47 R. P. C. 198. 


1956a. ~—-——-,]-—Re MASCHINENFABRIK AUGS- 
BURG-NURNBERG A. G. Parents (1929), 47 
R. P. C. 193. 

1959a. Not confined to profits of petitioner assignee 

Includes profits of original inventor & all 

subsequent holder.]—Re MASCHINENFABRIK 

AUGSBURG-NURNBERG A. G. PATENTS (1929), 

47 KR. P. C. 193. 


1997a. ——— Irregularity in service of advertise- 
ments—-Excused.|—Re PaNicaLI & BRENNI’S 
PATENT (1927), 44 R. P. C. 509. 

2005a. Withdrawal of opposition —Terms on which 
permitted.]-— Me MASCHINENFABRIK AUGS- 
ee A. G. (1929), 47 R. P. C. 
193. 


& 








2005b. Necessity for accurate statements in 
affidavits.]—Re Brown & Bosrock PATENT 
(1931), 48 R. P. C. 215. 

2012. Add. Annotation :—Refd. Re Maschinen- 
fabrik Augsburg-Nirnberg A. G. Jatents 
(1929), 47 R. P. C. 193. 

2021. Add. Annotation:—Refd. Re Chambers’ 
Patent (1927), 44 R. P. C. 332. 

2021a. ——.J]—Re Bovuyrr’s PATENT (1928), 46 
R. P. C. 268. 

2028a. ——— Six months after expiry.|—Re Horsrt- 
MANN, HORSTMANN EDGAR’8s PATENT 
(1928), 46 R. P. C. 1. 

2027a. ——— Notice of opposition.J-—— Re Mas- 
CHINENFABRIK AUGSBURG-NURNBERG A. G. 
PATENTS (1929), 47 R. P. C. 193. 

2020a. ——-_ ———- ——-.]— Re Morr’s PATENT 
(1029), 46 R. P. C. 336. 
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2081. Add. Annotation :—Refd. Re Higginson & 
Arundel’s Patent (1927), 44 R. P. 0. 480. 


2036a. .|—Re Brrrish THomMsON-HOvUSsTON 
Sey Lrp.’s ParenT (1929), 46 R. P. C. 
Annotation : ~Mentd. Re Western klectric Companuy’s 

Patent (1930), 46 T. L. R. 549. 
2044a. .|}—Re Wape’s PATENT, 
Re Dovuauas’ PATENT (1929), 46 R. P. C. 618. 


2056. Add. Annotation :—Consd. Re Neufeldt & 
Kuhnuke Patents (1930), 47 R. P. C. 553. 
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/ 2060a. —-—.]—-Re CrypE & Donsre MCINNEs, 
Lrp. Pafents (1929), 46 R. P. C. 429. 
2062 ——-.]-— Re GinBert’s Patents 


ae SoS 

(1927), 44 R. P. C. 527. 
2062b. .J—te WESTERN ELECTRIC Co., Lrp.’s 
PATENTS (1027), 45 K. P. ©. 117. 


2064a. --—- Loss partly made good by subsequent 
profits.]---An application for an extension of 
the term of a patent) was opposed on the 
ground (inter alia) that sales lost during the 
war had been balanced by accumulated de- 
ferred sales after the war:—Held: there 
had been a Joss which had been in part, but 
not wholly, made good by « subsequent gain, 
& an extension of two & a half years should 
be granted.—Ke Higdinson & ARUNDEL’S 
PATENT (1927), 44 2. P. C. 490. 

2064b. -.|—-Held : in order to show that 
a loss had been counterbalanced by subse- 
quent gains, it should be established that, as 
the result of the cessation of hostilitics, those 
who had been holding up their demands had 
loosed them, so that, in the post-war years, 
the arrears of orders had been execnted in 
addition to the work which would normally 
have been done in the normal development 
of the patent.—Re Barres & UNITED SHO 
MACHINERY Co.. Lrp.’s PAteENT, Re BATES 
Ricnanps & UNITED SHorm MACHINERY Co.,, 
Lro.’s PaATrenr (1928), 46 R. PL. CO. 270. 


2064c. --———.]--Re Bouyen’s PATENT (1928), 46 
R. P. C. 268. 
2077a. Illness of patentee owing to war.|--ite 
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EVANOVITCH’S PATENT (1928), 46 Rt. P. C. 
168. 
2090a. ---—-.]---Re ENFieLp Cycie Co., Lrp. & 


SmItH’s PATENT (1927), 44 KR. P. OC. 526. 


2094. Add. Annotation :-—Refd. Ite Chambers’ 
Patent (1027), 44 R. P. C. 332. 

2105a. —- —.]---Re SPENGLER’s PATENT (1929), 46 

R.P.C. 33h. 

2112. 1dd. Annotation :---Refd. Je 

Patent (1927), 44 R. P. C. 332. 

21138a. -—--.]——Electrical Research Products, Inc., 

& Standard ‘Telephones & Cables, Ltd., 

applied by originating summons for the 

extcnsion of the term of a patent granted in 

respect of ‘‘ improvements in electric wave 

amplifying apparatus.” The patent cx- 

pired prior to the hearing of the summons. 

The application was inet by Radio 

Manufactures Assocn., Columbia Grapho- 

hone Co., Ltd., Mullard Radio Valve Co., 

td., Mitcham Works, Ltd., & Philips Lamps, 

Ltd. ‘he opponents denied that any loss 

was suffered ie reason of the war, & alleged 

that by the earlier development by reason of 

the war of various uses to which the patent 

could be applied, the use of the patent had 


Chambers’ 
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been ssoklueated & not retarded by the war. 


hey further contended that the ct. must not 


consider the mere length of time lost, but its 
relative value compared with a similar period 
of time at the end of the life of the patent :— 
Held: the opponents failed to show that. 
appcte. had been compensated by reason of 
t e war for loss of opportunity for the period 
during which they were prevented by the 
war from dealing with the patent, & that the 
sage should ee extended for four years.— 
Ne Western Exvecrric Co., Urp.’s PaTenr 


(No. 275 or 1916) (1931), 48 RB. P. O, 218. 


2124. Add. Annotation :—As to (2) Consd. Re 


2127a. ———— 


oe Electric Co.’s Patent (1980), 46 
T. L. R. 649. | 

——~-.]—Re MELLINGER’S PATENT, Re AUTO- 
MATIC TELEPHONE MANUFACTURING Oo., 
Lrp. (1928), 46 R. P. O. 4. 


~ 





21308, —— _—_~J—Re Hose & , Cann’ F Parwre 


(1927), 45 RK. P. ©, 120. 


'2130b. Three years’ Aifterence in ors | 


ment.]-—ie EDUCATIONAL SUPPLY ASSOCN., 
Lrp.’s Parents (1928), 46 BR. P. 0..380. 


2136a. Within statutory definition of Nogrozae 


¢ MASCHINENFABRIK AUGSBURG-NURNBERG 
A. G. PATENTS (1929), 47 R. P. © 0. 193. 


2186b. Right to extension—Limited to period of 


extension of main patent.|—Re MascHINEN- 
FABRIK AUGSBURG-NURNBERG A. G. PATENTS 
(1029), 47 R. P. C. 193. 


2186c. ——- What must be considered.] —- Re 


MASCHINENFABRIE AUGSBURG-NURNBERG 
A. G. Patents (1929), 47 R. P. C. 193. 


Part XII he yewies 


2174a. Prior publication.]—In the cage 


of 

application for the revocation of a pacent 

already granted, appct. must establish his 
case in the clearest possible manner, & where 
prior publication is relied on, it is necessary 
to point to a clear & specific disclosure of 
something which can fairly be stated to be 
the patentee’s invention.—Re LowNnpEs’ 
PATENT (1927), 45 R. P. O. 48. 


KoOPRNER’S PATENT 


*¢1938), 45 KR. P. O. 442. 


setae Poecersnrsy veel 


2254a. Application to make order rule of court- - 


By Side ee Motion.] — Practice NoTH 
(1980), 69 L. Jo. 80; 169 L. T. Jo. 54; 
£1980] W. N. ‘9. 


Part XIV.—Infringement. 


2281a. —--——.}-—STELOS RE-KNi1T, [tp. v. LApDA- 


MEND Co., Lirp. (1931), 48 R. P. C. 435. 


2312. Add. Annolalioia: ;-—Refd. Sharpe & Dohme 


rr ce tr ty a RIE ND A i Ont AO IIE TEAR es ANA RR SOT EARN NN ay cl nn tant ge th a nO Sa 


Inc. v. Boots Pure Drug Co. (1928), 45 R. P. O. 
153 ; Pope ay Cerra Corpn. v. Spanish River 
Pulp & Paper Mills (1929), 98 L. J. P. C. 60. 


erie. —-——- Form of patented article modified. |— 


The patentee of a collapsible tube & cap for 
holding tooth paste licensed defts. to make 
& sell the tube & cap, but with the condition 
that each tube should be stamped with 
certain words. Defts. sold a modilled form 
of tube & cap unstamped :—Held: the 
moditied form was not within the patent, & 
there was consequently no infringement.— 

HunTOON Co. v. KotyNos (INCORPORATED) 


23448. 


(1930), 47 T. L. R. oo ; 47 RK. P. C. 480; 
affd., 48 R. P. C. 98, C 


Attached 4% article.] —- The 
owners of letters patent relating to electrical 
batteries brought an action for infringement 
against defts. claiming damages & an in- 
junction restraining them from infringing by 
selling certain batteries of the D. T. G. type 
manufactured by pitis. below authorised 
prices. It was alleged by pitfs. that each of 
the said batteries had a label pasted upon it 
that it must not be sold below the catalogue 
price fixed by the patentee, & was enclosed 
in a carton on which was printed a notice in 
the same terms. P. J. S., trading as deft. 
firm which carried on business at a shop in 














PART XIII. SECT. 1, SUB-SECT, 1.—A. 


o. Person interested--I¥ ho is.J— 
Pitt. "is me ine Serreeey oF a patent 
issued a G. Ona., ry he iinprove- 
ments in cooling Roaita & deft. 
W. 8, Incorporated is the Ald of a 
patent for erov ements in a method 
of refrigeration, & the other deft. is 
liconsee under the same patent: :—- 
field: whero an individual a asin 
invention In respect of which ano her 
person claims to have a patent, which 
he unliconsed user belloves to be 
invalid ; or where a person {es desirous 
of nig anything described in a patent, 
but. ich patent he has reason to 
believe is void, then he has such an 
interest. as to qualify ' hin to 

proceedings to anoul suoh letters 

patent: & in a etal ** interested ”’ 
within the rules of this ct.--REFRIGER- 
ATING pial Lrv. ¢,. DRUMMOND 


Qa 
MyYygrs CanaDIAN AIRCRAFT 
(1031) Ex. oC. R. mits —CAN. 


& QALTIAM SYSTEM, INCORPORATED, 
11930) Kx. GC. R. 154; 4 D. L. R. 926. 
—CAN 


PART XIII. SECT. 1, SUB-SECT. 1.-—-B. 


sp. Proceedings by information—- 
Validity.}—-Held: the present action 
to impeach & annul certain patents of 
invention instituted in this ot. b 
information in the name of the A.- 
of Canada’ was Bad scl instituted 
under rule 16, notwithstanding the pro- 
ae bid woct. 37 of Patent Act ro- 
pecs we PY by ecire 
(2) one rx equer Ct. Act authorises 
ne Crown to institute Lage ngs 
n the information of A.-G. of 
Nanada to im a’ vatent ‘of in- 


vention, without showing that it is- 
rested. FR. t. 


& party inte 
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PART XIll. api 1, SUB-SECT. 2.—F. 


©. BELL TELE- 
PHONE Co. Go. (isan. a 2 Exon. Cc. . 552.— 


% 


PART XIV. SECT. 1, SUB-SEOT. 6.—A. 


2387 i. Sale in breach of limited licence 
—Necessity for knowte 
—In a suit b pe greeny of articles 
against a ea or them for infringe- 
ment of pitf.’s patent by selling them 
contrary to oonditions imposed by 
the patentee, e tae 
in the statem 


anted articles. 
eteless Aaee Lee oe sires pom 


LTP. 
fossxy. M4 aaa at 8, BLN. OB we 88S 
44.N, BW. . N. 87.— AUS. ‘ 


2358a. 


2858b. -—-—.]—In 





L., admitted in evidence & in his answers to 
interrogations that he had knowledge of the 
restrictions, but denied (a) that all of the 
batteries sold by pltfs. bore the alleged 
label; (6) that all of such batteries were 
enclosed in the alleged cartons; (c) that 
deft. firm had ever sold any of such batteries 
below the price fixed by pltfs. as alleged :— 
Held: defta. having had knowledge of the 
restrictions upon the evidence sold batteries 
at prices lower than that fixed by pltfs. as 
patentees. Judgment was given for pltfs. 
& an injunction was granted with costs.— 
CHLORIDE ELECTRICAL Storace Co., Lrp. 
® SILVIA WinreLess Stores (1931), 48 
R. P. C. 468. 


-}—Letters patent were granted in 
1916 for ‘* Improvements in ironing machines 
& apparatus.”’ One of the claims was as 
follows: ‘‘ In an ironing machine of the type 
specified, mounting the device employed to 
control the movements of the iron on the 
mechanism by which reciprocating motion 
is imparted to the iron in such a manner that 
said device partakes of both the horizontal 
& the vertical move nents of the clement 
which carries the irou.’’ Pltfs. alleged that 
defts. had imfringed the patent. Defts. 
denied infringement, & alleged that the 
patent was invalid for want of novelty, by 
reason of prior publication & prior public 
general knowledge, & for want of subject- 
matter :—Held: there was novelty & subject- 
matter & the patent was valid, but that the 
claims were limited to machines “ of the type 
in which a flat iron of such a weight as will 
give the necessary pressure is employed,”’ & 
defts.. machine was not of this typa & 
consequently there was no_ infringement. 
The action was dismissed. Plitfs. & defts. 
were directed to tax their respective costs of 
the action, pltfs. to have one-fifth & defts. 
four-fifths of such costs.--LIsTER Bros. v. 
THorpP, Mepiey & Co. (1930), 47 BR. YP. C. 
99; affd., 47 R. P. C. 526, C. A. 

1924 letters patent were 
granted for ‘‘ Improvements in electric 
couplings, terminals, & the like.” Claim 14 
was as follows: ‘ An electric coupling sub- 
stantially as described with reference to 
figs. 11 & 12 of the accompanying drawing.”’ 
Pltfs. brought an action for infringement of 
this claim. Defts. denied infringement & 
alleged that the patent was invalid by reason 





ee wee eee, 


asked that it be so declared & that, 
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of prior publication & for want of utility :— 
Held: Claim 14 was for a combination of a 
plug & socket & that, as defts. sold a plug 
that was not combined with a socket, sah 
did not infringe —CnapMan & COOK 
Luctro Linx, Lip. v. Devravis, Lrp. (1930), 
47 BR. P. C. 163. 

2389. Add. Annotation :—Refd. Re Higginson & 
Arundel’s Patent (1927), 44 R. P. oO. 480. 


2479. Add. Annotation :—As to (1) Refd. Rondo 
Co., Ltd. v. Gramophone Co. (1929), 46 
R. P. C. 378. 

2556. Add. Annotation :—Refd. Tho Jupiter (No. 8) 
(1927), 187 L. T. 3338. 

2560. Cilations :-—For ‘47 Sol. Jo. 
‘67 Sol. Jo. 365.”’ 
Add, Annotation :-—Refd. Mackenzie-Kennedy 
v. Air Council (1927), 138 L. 'C. 8. 


2563. 4dd. Annotation :—Retd. British Oxygen 
Co. ». Gesellschaft fir Industriegasverwertung 
M. 1. EE. (1930), 48 BR. PLC. 180. 


2970a. Motion to strike out.--Action for declara- 
tion. |---PItl., who was the grantee & regis- 
tered legal owner of four Jetters patent, com- 
menced an action against deft. claiming a 
declaration that he was the first & true 
inventor of the subject-matter of the patents 
& an injunction restraining deft. from repre- 
senting that he had any claim or interest 
in the patents. By his statemant of claim 
pitf. alleged (iader alia) that he was the first 
& true inventor of the subjeet-matter of the 
patents & that deft. had falsely represented 
that he was the co-inventor, together with 
pltf., of the inventions & that, he tad a claim 
to or interest in the patents. Deft. moved 
to strike out the statement of clnimn on the 
grounds that it disclosed no canse of action 
“ tended to prejudice, enbarrass or delay 
vie trial of the action :-—Held : the discretion 
of the ct. was one to be exercised at the trial, 
having regard to the facts which might then 
be established, & the motion must be dis- 
missed with costs.—KLLLEN v. MACMILLAN 
(1931), 4K R. P. C. 380. 

2606a. -——.]J—LeKTOPHONE Coren. v. BROWN 
(S. G.), Lrp. (1929), 46 BR. B.C. 203; affd., 

= s« 460 RP. C. 439, C. A, 

9614. Add. 4Annotalions -—Apld. Heap Samucl & 
Son v. Bradford Dyers’ Assocn, (L929), 46 
R. P. CG. 254. Refd. British United Shoe 
Machinery Co. ve. Gimson Shoe Mahinery 


305"? read 
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tice.) —Under r. 28 of the General 
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PART XIV. SECT. 1, SUB-SECT. 14. 


ni. Obvious equivalent. }—When 
an invention consists in the pro- 
duction of a new result, the patentee is 
not tied down to the particular means, 
or the identical parts mentioned in his 
specification. In other words one 
cannot make use of the novel principle 
of an invention, the carrying of which 
into effect is the real substance of the 
patenteo’s invention, by substituting 
obvious equivalents for some of the 
parts mentioned in the patentee’s 
specifications, & thus escape infringe- 
ment.—OaNaADIAN Ranio PAaTENts, 
Lrp. ». Hopps HarpwaRrek Co., LTD., 
ete, 4D. L. R. 82; Ex. C. R. 2338.— 





PART XIV. SECT. 1, SUB-SECT. 15. 


2519 il, —— .}—Pltf., owner of 
&@ patent of invention, known as the H. 
patent, for a radio rece! circuit, 
alleged that the circuit used fn the set 





manufactured & sold by d 
infringement of the anid H. patent & 


eft. was an: 


deft. be restrained from further mann: 
facturing & using the said circult — 
Held: even assuming that deft.’s 
circuit ecoutuined component parts & 
arrangements distinguishing 16 from 
the specitic circuit disclosed by H.. & 
were patontable improvencata, never- 
theless, the H. invention being pew & 
useful, the fact that it wae more useful 
with the subsvquent improvements, 
affordcd no gronnod for infringing the 
original invention by using it with the 
subsequent improvement.— W EXTERN 
Evectric Co., Lrp. v. BELL, [1429] 4 
Dd. L. i, 943 ’ EX. Cc. qt, 213,--CAN. 


PART XIV. SECT. 2, SUB-SECT. 1.—A. 

2536 ik. ——.}-CHANNELL ". 
O'CEDAR Corps. (1927), 60 ©. L. Ht. 
525: varied {1928} 3. D.L. HR. 843; 


(1928) 8. C. R. 542.—CAN. 


PART XIV. =: 4 SUB-SECT. 3.— 


sz. Inapplicability of English prac- 
39 


for patent, }-—Fabda 


tunes & Ordors of this ct., the co. cr a 
judge thereof may order such furthor 
& better particulars a4 such ot. oF 
judgo may soe fit. Tho practice lald 
down in Order 43a of the Higb Ct. of 
Justice in Ingland has not so far been 
adepted in this et.--CANADIAN RADLO 
Patents, LTO. vp. Hiagen Ramo, LTv., 
11929) Jix. ©. it. 107.---OAN. 


PART XIV. sat aaa 3. 
« (Ba) 


2621 i, Patent irregularly oblained— 
Untruth in affidavit verifying petition 
Kano, LT. v. 
CANADIAN GENERAL Ernuecrric Co., 
Lrn., (1927) 3 f. L. R. 022; [1927] 
S.C. It. 520.-—CAN, 


2621 it. -——-~ Absence of affidavit in 
support of petition for re-tasued patent.} 
—FaADA Kanio, Lrp. v. CANADIAN 
GENERAL ELecTHIo ©Oo., LTp., ye 
ae L. RK. 922; (1927] S. C. R. 620-— 


Cases 2614—3081b. 


Co. (1928), 45 R. P. C. 85; Cincinnati 
Grinders (Inc.) v. B. 8S. A. Tools, Ltd. (1930), 
48 R. P. C. 33. 


2641a. Plea by licencee—Sued as stranger. }—The 
rule that the licencee of a patent is es apbes 
from denying the validity of the novelty of 
his licencor’s Heese is limited to proceedings 
in which the licencee is sued as such, & does 
not apply in an action for infringement of 
patent by making & selling the patented 
article in a manner & to an extent in & to 
which the licence would be no defence. 
Deft. was a licencee of a patent for the 
making & fitting of boiler joints, the licence 
being limited to the’ counties of Northumber- 
land, Durham, Lincoln, & part of Yorkshire, 
& entitled under the terms of the licence to 
trade under a certain registered business 
name within that limited areca. He traded 
in the patented articles & in the said business 
name outside that area, whereupon pltfs., 
who were the owners of the patent, brought 
an action against him for infringement & 
passing-off. The licence was referred to in 
the pleadings for the purpose of defining the 
limited area within which it was available to 
deft. Deft. by his defence pleaded that the 
patent was invalid by reason of objections, 
particulars of which were given, & also for 
want of novelty. Plitfs. moved to strike out 
the paragraphs setting up the invalidity of 
ue atent & the particulars of objections, 
nthe ground that deft. as ‘. licencee was 
aetopped from. denying the validity of the 
patent :—Held: the objection failed, as 
deft. was not sued as licencee, but as a 
stranger for infringement outside the area 
for which the licence was available.—FUEL 
Economy Co., Lip. v. MURRAY, [1930] 2 Ch. 
938; 99 LL. J. Ch. 456; 143 L. T. 242; ° 47 
h. P. C. 346, C. A. 
2664a., Objection of want of conformity 
between provisional & complete specitica- 
tions. ]-—-Where deft. in a patent action objects 
to the validity of pltf.’s patent on the ground 
that there is a want of conformity between 
the provisional & complete specifications, it 
is not sufficient for him to state in his par- 
ticulars of objection that the invention 
described in the complete specification is not 
the same as the invention déscribed in the 
provisional specification: he must state in 
what the difference  consists.—ANGLO- 
AMERICAN Brus Evectrric Liaur Coren. v. 
CROMPTON (1886), 34 Ch. D. 152; 56 L. J. Ch. 





167; 55 L. T. 722; 35 W. R.125; 3T. UL. R. 
136 ; hen -1886), Griffin’s Patent Cases 
34, C. 

2697a. ——-- J—Binrwarstie v. SUMNE 





IEENGINEERING Co., Lrp. (1928), 46 R. P. C. 
59. 

2761. Add. Annotation :—Generally, Refd. Sharp 
& Dohme Inc. v. Boots Pure Drug Co. (1928), 
45 R. P. 0. 1538. 
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PART XIV. SECT. + Be SUB-SECT. 3.— 
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(B. C.), [1927] 4 D. L. R. 95; (1927) 
2 Ww. Ww. R 753.—CAN. 


ENGLISH AND Emprre Diacest SUPPLEMENT. 





2781a. -]}—BrririsH THOMSON-HovustTon OCo., 
LTD. v. HENRY V%. & Co., Lrv. (1928), 46 
-R. P.O. 218, C. 
2819a. —— paca contract unreasonable & 
oppressive.}—Pltfs. were the registered legal 
owners of letters patent granted in respect of 
loud speakers, & sold units made in accord- 
ance therewith subject to the limited licence 
that they were not to be resold at a price 
less than 25s. Deft. sold such a unit for 
17s. 6d. Pitfs. demanded that deft. should 
sign an undertaking not to sell pltfs.’ sari 
speaker units below the authorised pee we 
pay pitfs.’ costs & to pay for the publication 
of a full page apology in two trade papers, 
of which the cost would be £29 15s. Defts. 
signed the undertaking & paid the sum 
demanded by pltfs. in respect of their costs, 
but refused to pay the costs of advertising 


the apology, & stated that, if proceedings 
were commenced against them, hey would 
submit to a consent order. Pltfs. thereon 


moved for an interlocutory injunction :— 
Held: pltfs.’ demands were unreasonable 
& oppressive, & defts. were not threatening 

_ or intending to continue to sell pltfs.’ loud 
speaker units below the authorised price. 
The motion was dismissed, the costs to be 
deft.’s costs in any event. Pltfs. subse- 
quently obtained judgment with costs upon 
motion for judgment in default of defence.— 
BRITISH BLUE Spot Co., LTD. v. KEENE 
(1931), 48 R. P. C. 375. 


2848a. ——-.]-—MARSHALL & THE Lack WEB 
SprRING Co., Lrp. v. THE CROWN BEDDING 
Co., LTD. (1929), 46 R. P. C. 267. 

2906. Add. Annotation :—Refd. Jonesco v. Beard, 
[1930] A. C. 298. 


2944, Add. Annotation :—Generally, Refd. Sharp 
& Dohme Inc. v. Boots Pure Drug Co. (1928), 
45 BR. P. C. 153. 





2963. Add. Annotation :—Refd. Sharp & Dohme 
Inc. v. Boots Pure Drug Co. (1928), 45 
R. P. C. 158. 

2967. Add. Annotation :—Refd. Re Chemische 


Fabrik auf Actien (Vorm E. Schering) Patent 
(1928), 45 R. P. C, 403. 


2976. Add. Annotation :—Consd. Fuel Economy 
Co. v. Murray, [1980] 2 Ch. 93. 
After this case add :— : 
-}—Compare FuEL Economy Co. v. 
MURRAY, No. 2641a, ante. 


2997a. Declaration that plaintiff true 
inventor. } KILLEN tv. MACMILLAN, 
2570a, ante. 

3081a. To date of amendment of specifica- 
tion.|—BririshH UNITED SHOE MACHINERY 
Co., Lrp. v. Grimson SHOE MACHINERY Co., 
Lr. (No. 2) (1928), 46 R. P. C. 137. 


3081b. On proof of valid claim—vVali 
other claims not proved.]|—-BENJAMIN 





& first 
No. 











ty of 
CLEC- 





injury which applt. might suffer from 
the evidence not having been adduced 


sa. Defendant pe impeach patent at the hearing. Pie) ng P 0. FARMERS’ 
by counterclaim.J|—NIEBLO  Manu- | PART XIV. SECT. 2, SUB-SECT. 9.—D. a en , LTD., [1928] 
FACTURING Co. vw. STANDARD Co., sb. Evidence discoverable at time of Snes are - 
es 2 D. a ae ans tea) eect. trial.}—Held : the evidence which it | PART XIV. SECT. 2, SUB-SECT. 10.— 
{1928} 3. elk . “hte bal , was s0u ht to adduce ate been dis- Manes (a ). 
covera bie Jor ene hear heart: ng fore ne ‘ 0. Ex, sO) Palen cay = on 
i upreme m no sp grounds ae ngement of a 
PART or SECT. 2, SUB-SECT. 9.—C. having been advanced for the gran patent damage. - although the patent has 
2986 ae ——. DAVIS - the application, the motion shoul expired. JENYNS v. JENYNBS, [1927) 
Loa & Ries PATENTS Co. v. GaTHELS distiicead ssed, notwithstan any 8.4 R. Q. 313.—AU8S. 


40 


TRIc, Lrp. v. GARNET, WHITELEY & Co. 
(1930), 47 RR. P. C. 44; 169 L. T. Jo. ce 
[1929] W. N. 293. 


8098. Add. Annotation :—Consd. Mellor v. Beara- 
more (1927), 44 R. P. C. 175. 


3108a. Refusal to grant certificate that validity 
in question—Whether appeal Hes to Court of 
ced pag a apes lies to the Ct. of Appeal 
under Jud. Act, 1873 (c. 66), 5. 19, against 
the decision of a ct. or a judge in an action 
for infringement of a patent granting a 
certificate under Patents, Designs & Trade 
Marks Act, 1883 (c. 57), s. 31, that the 
validity of the patent came in question.— 
HastaAM Founpry & ENGINEERING Co., 
Lrp. v. HALL (1888), 20 Q. B. D. 491; 57 
L. J.Q. B. 352; 59 L. T. 102; 36 W. MW. 407 ; 
4T. L. R. 350; 56 R. P. C. 144, C. A. 

Annotation :-—Refd. Acetylene Illuminating Co. v. United 

Alkali Co., [1902] 1 Ch. 404. 

3120a. —-—— —-—.;—-In an action for infringe- 
ment, the ct. held defts. had not infringed, & 
the action was dismissed with costs. A cer- 
tificate, that the validity of the patent had 
come into question, \7as granted.—TECALE- 
MIT, Lrp. v. WAKEFIELD (C. C.) & Co., Lrp. 
(1927), 44 R. P. 0. 471. 


3120b. -—-——.|—In an action for infringement, 
the ct. held defts. had not infringed, & the 
action failed. <A certificate of particulars of 
objections was granted to defts., & a cer- 
tificate of validity to pltfs.—TrEcaLemit, L.7Tn. 
v. Ewanrs, Lrp. (1927), 44 R. P. C. 488. 


3130a. ———.}— Drscomprs & ARONDEDL v. LESTOR 
& PARTON (1931), 48 R. P. €. 473. 


3187a. ——— ——-.]— EnTicknar Ff. G. & EENTICK- 
NAP CONCRETE MACHINES, Lrnp. v. HUMBYs, 
Lrp. (1929), 46 R. P. C. 351. 


3150, Add. Annotation :—Refd. Sharp & Dohme 
Inc. v. Boots Pure Drug Co. (1928), 45 
R. P. C. 153. 


3152a. —— Sale of patented articles below price 


ry 





Vol. XXXVI.—Patents. Cases 3081b—83538a. 


fixed by licence—Plaintiff awarded eosts.]— 
CoLumBIa Pnonoararpa Co., GENERAL v. 
REGENT Frerrnas Co, (1913), 80 R. P. 0. 484. 


8161a. Defendant successful—General costs of 
action-—Except as to allegations dropped at 
trial. )—-Winprey & Wuirr's MANUFACTURING 
Co., Lirp. v. Freeman (LL) & Lerrik, Lep., 
No. 450d, ante. 


3165a. — --—-~.}--Lister Bros. 
MrepLey & Co., No. 2358a, ante. 


3174. Add. Annotations :—Refd. British Thomson- 
Houston Co. +. Metropolitan-Vickers Elec- 
trical Co. (1928), 45 RR. PL C. 13 Pope 
Apphanee Corpn. v. Spanish River Pulp & 
Vaper Mills, [1929] A.C. 269. 

3177. Add. Annotation ;—-Generally, Refd. Sharp 
& Dohme Inc. vr. Boots Pure Drug Co. (1928), 
45 RW. P. GC. 158. 

8185. Add. Annotation :---Retd. Mellor uv. Beard- 
more (1927), 44 RP. GO. tT. 

3200. Add. Annotalion :—Refd. White v. Todd Oil 
Burners (1920), 460 RP. G. 275, 


3212a. —--- Plaintiff failing on issue of Infringe- 
ment.]—~-TrcALEMIT, Lp. vr. Mavanrs, Lrp., 
No. 3120b, ante. 


3283. Add. Annotations :---Refd, Mellor o. Beard- 
more (1927),44 RL PL C2175; Sharp & Dohme 
Ine. v. Boots Pure Drug Co. (1928), 45 RP. C. 
J538; Re Simon-Carves & Robinson’s Patent 
(1928), 45 R. PLC. 107. 


$301. Add. Annotation :--Folld. Sociéta Anonyme 
Servo-Frein Dewandre rm. Citroen Cass, Lid. 
(1929), 47 K.P. C. 223. 


830ia, -——~ --—----- J An application on behalf 
of the resps. for an order that the expenses 
of the attendance of two experts during the 
nearing of the appeal should dae allowed on 
taxation refused.—Soprerk ASONYME SERVO- 
FrREIN Dewannre v. Crrromn Cans, Lrp. 
(1929), 47 RL P.O. 221, ©. A. 





v. THORP, 


‘i SE eo 


Part XV.—Legal Proceedings. 


3312a. Stay of proceedings— Pending deter- 
mination of action between other parties.]— 
MULTIPLE UTILITIES Co., LTp. v. Soucn 
(1929), 46 R. P. C. 402, C. A. 


3317a,. ——.]—Prrreviz & Co. v. BRACKELSBERG 
MELTING Processes, Lrp. (1931), 75 Sol. Jo. 
797,C. A. 


3322a. -+-An English co., having brought an 
action against a German co. to restrain 
threats in respect of certain letters patent, 
applied for & obtained leave to serve notice 
in lieu of service of the writ out of the 











its discretion, & evidence was filed on that 
motion :—-Held: the motion must he dis- 
missed, the et. not being judicially satislied 
that the facts. if proved, would not. support 
| the action, & it seeming to the ct. that there 





was a substantial question between ptfs. & 
defts. as to whether pltfs. were entitled to 
have the trial.k—Buitii Oxyauxn Co., Lrp. 
2. GESELLSCHAFT FUR INDUSTRIEGABVER- 
WERTUNG M. B. UH. (1980), 48 R. P. C. 130. 


3343a. --——- Question of fact--Threat may be 
implied from words used.}~-]LUNA ADVERTIS- 


| ING Co., Jtp. v. Borxyam & Co. (1928), 46 


jurisdiction upon defts. Defts., having R. P. C, 268. 

entered a conditional appearance, applied | gg5149, ...-- In respect of registered design.}—- 
by motion to discharge the order giving such FINKELSTEIN v. JSILLIG (1930), 47 R. B.C. 
leave on the ground that the evidence on BG. 

that application did not fully & fairly dis- es ek 

close the facts or the true nature of the | 3353a. --—- ---—.]}---T1Bo Provucts Co., lrp. v. 


action to enable the ct. propezly to exercise 


Sat (1029), 46 Rh. P. C. 461. 


4] 


Cases 948e-—9a4a, EneiisH anp Empree Digest SUPPLEMENT. 


Part XVf.—tInternational and Colonial Arrangements. 


8482. Add. Annotation :—Gencrally, Refd. Sha 494. As to (2) Refd. Musical Performers’ 
& Dohme Inc. v. Boots Pure Drug Co. (192 \ Protection Assocn., Ltd. v. British Inter- 
45R.P.C. 158. national Pictures, Ltd. (1930), 46 T. L. R. 485. 


Generally, Refd. Tattersall v. Sladen, [1928] 
3434. Add. Annotations :—-As to (1) Distd. Minister Ch. 818; A.-G. v. Sharp. (1930), 99 L. J. Oh. 
of Health v. R., Hx p. Yaffe, [1931] A 


441. 


I AL | a aD 


Part XVII.—Patent Agents. 


Annotation :—Refd. Maclean v. 
Workers’ Union, [1929] 1 Ch. 602. 


3442a. 
THOMPSON v. BETTINGER (No. 2) (1928), 


46 R. P. C. 189. 


re 9 St Le A TENS MO RI ma LL 


PART XVI. 


3426 1. To whom patent granted under 
International Conventton--A ssignee of 
foreign inventor,|—-Tho night of a torslen 
inventor, who had applied for pro- 
tection in his own country, to ape 
under Patents Act, 1903-1909, 121, 
fora patent for his invention in priority 
to other ares is purely personal, 
could not have beon exercised by fee 
aasignuees in their own names prior 
to Patents Act, 1921.-—MARnoconl’s 


«a 


—--— Inference from correspondence. ]— | 3443. Add. 


Aen enna — a tte ae 


WiRrLiss TErmararpa Co., Lrp. 2». 
peu JONES, LTD. (1928), 28 S. R. 
8. W. 355; 45 N. S. W. W.N. 

D. Revad., [1924] 4 D. L. R. 484. 
se. Application in several countries— 
Priorities.|—Under tho International 
Convention, where inventors bave filed 
applications for patents for invention 
iu) the United States, & subsequently 
apply for patents in Canada for the 
snine thing, they are entitled to have 





ay port of invention determined 

he date of the fill of their 
Re oltnation: in the United States.— 
GoopYEAR TrRE & RUBBER Co. v. 
RUBBER SERVICE LABORATORIES CO., 
[1929] Hx. O. R. 638.—CAN. 


PART XVII. 


sf. Registration of patent ents-— 
Solicitor sag Irish Free plate. 1—-ON ELL 
”, BRADLEY, []929] I. R. 422.—IR. 


Nn 


30. Add. Annotations :-—Refd. Albemarle 


138. 
146, 
168, 


171. 


Vol. XXXVII. Cases 30—178. 


PAWNS AND PLEDGES. 


Part Il.—Pawns at Common Law. 


Co. v. Hind (1927), 48 T. L. R. 652 ; Republica 
de Guatemala v. Nunez, [1927] 1 K. B. 669. 


Add. Annotation :-—Consd. Weld v. Petre 
(1928), 97 L. J. Ch. 399. 


Add. Annotation :—Refd. Lowther v. Harris, 
[1927] 1 K. B. 393. 


Add. Annotation :—Consd. Lake v. Simmons, 
[1927] A. 0. 487. 


Add. Annotation :—Refd. Lowther v. Harris, 
[1927] 1 K. B. 398. 


173a. Revesting of property in stolen goods—Sale 


PART Il. SECT. 1, SUB-SECT. 2.—A. 


© i. 


of an instrument creating or evidencing 
4 right the thing pledged must be taken 





of Goods Act, 1893 (c. 71), s. 24---Who may 
sue—Owner from whom goods actually 
stolen. |— Pitfs. were v'‘holesale dealers. They 
had as clients the S. &. Co., who introduced a 
customer, a Captain Le M. Captain Le M. 
was accompanied by a friend, M. Captain 
Le M. purchased a ring, which he was allowed 
to take away, & which was immediately 
pawned by M. with defts. A few days later 
M., purporting to act on behalf of Captain 


Supply | 


Le M., took away a diamond bracelet, which 
he disposed of in the same way to defts. 
Roth the ring & bracelet were invoiced to 
the S.S. Co. M. was convicted & sentenced 
for larceny by a trick, but the ct. refused 
restitution of the property. Pltfs. had been 
paid the price of the ring by the S. S. Co, as 
invoiced to them, & now sought to recover 
the bracelet from defts. :-—Held : pltfs. bad 
no title in law to maintain the action. A 
fundamental point fatal to pitts.’ claim was 
that. the words ‘S owner of the goods” in 
Sale of Goods Act, T8033 (e. 71), 8. 24 (1), 
meant the owner of the goods from whom 
they were actually stolen, & not some 
previous owner from whom the title had 
been derived. In the present case the sale 
was to the S. 8S. Co., & the property in the 
goods had passed to them & from them te 
Captain Le M., by whose authority it had 
been pledged.—BULLER & Co., Ltp. vu. 
Brooks, TV. 0. Lap. (1980), 142 1. Ph. 576 5 
46 Te. 1. Re. 2355; 74 Sol. fo. 139030 35 Com, 
Jas, 205, 


Part I1l.—Pawns under Pawnbrokers Acts. 


178, Add. Annotation :—Refd. Foster v. Driscoll, Lindsay v. Attfield, Lindsay v. Driscoll, 
[1920] 1 K. B. 470. 


-]—In the case of the pledge 





to be both the Instrument & the right, 
not the bare instrument without the 
right nor the more right without the 
instrument.—RovaL Bk. or CANADA 


ae et ray 6 ce oe tN eMaNe, eld eal 6 ay a 
tO AREA, OR EY OE ROY “eR at Gee saat em ne ee ne ee te zy Semeemenl - 


ovo, TALBOT, JEi2s) 2 DD. EL RR. 1573 
[1928}2 W. W. dt. iyo, 34 Alla, L. 2. 


395.-—-CAN, 





Cases 68—89a. ENGLISH AND Empire Digest SUPPLEMENT. 


PEERAGES AND DIGNITIES. 


Part |.—Peerage. 


68. Add. Annotation :—Refd. Edwards v. A.-G. although his vote had been protested against, 

for Canada (1929), 46 T. L. R. 4. his claim to the title disputed, & never 

; recognised by the House of Lords or at ct.— 

69. Add. Annotation :—Refd. Edwards v. A.-G. DiagBy v. STIRLING (LORD) (1831), 8 Bing. 

for Canada (1929), 46 T. L. R. 4. 55; 1 Dowl. Sigel 1 Moo. & S. 1163; 181 

892, — —— ___._Deft, having voted at the ‘ R ae ee ALEXANDER, 
election of Scotch peers :—Hel as a Scotch _ 

peer, entitled to be discharged from arrest, rie Retd Smart v. Johnstone (1837), Murp. & H. 





PART I. SECT. 2, SUB-SECT. 3.—B. 


Vol. XXXVI. Cases 2—402a. 


PERPETUITIES. 
Part |.—The Rule Against Perpetuities. 











descendants living.|—By his will dated 
June 14, 1921, & confirmed by a codicil 
of Feb. 2, 1926, ‘testator, who died on Sept. 6, 
1926, gave his ‘property to his trustees upon 
certain trusts as to income & capital for his 
participating issue as therein defined, using 
a well known common form so as to tie it 
up in such a way that the capital was not to 
vest until the expiration of ‘‘ the period 
ending at the expiration of twenty years 
from the day of the death of the last survivor 
of all the lineal descendants of Her Late 
Majesty Queen Victoria who shall be living 
at the time of my death’ :—Held: though 
the existing lives selected were very numerous 
& it would be extremely diflicult & expensive 
in the future to ascertain the date of the 
survivor's death, it could not be said to be so 
impracticable or beyond the scope of the 
ordinary legal testimony probably then 


available as to avoid the trust ab initio for | 


the co. Pitt. 


subject to her returnl: 
co., W 


372. 


397. 


seer eraneteen = ree 


the shares tuo 
cl 


Ch. 383. 


Add. Annolation :—~-Refd. Re Chardon, Jobn- 
ston v. Davies, [1928] Ch. 464. 


2. Add. Annotation :—Refd. Re Villar, Public '! uncertainty or 
’ perpetuity, & the trust 
Trustee v. Villar, [1928] Ch. 471. was valid.—Re Via. Pout ic TRUSTER v. 
19a. ]—CLEMENII v. FIELDING (1848), 12 VILLAR, [1929] 1 Ch. 243; 08 L. J. Ch. 228 ; 
L. T. O. 8. 309. 140 I. T. 90; 45 T. TL. R. 13; 72 Sol. To. 
29. Add. Annotution :—Refd. I. R. Comrs. v. EON ed 
Bone (1927), 13 Tax Cas. 20. 67. TAT Pong ee (4) Apld. Re Villar, 
Ra *ublic Trustee v. Villar, [1928] Ch. 471. 
53. 6 Bride. bed, L. a nom. ALFORD’s CASE, ieee AIR i Re Villar, Public Trustee v. 
Add. Annotations :—Refd. Howard v. Norfolk 70. A ea eee a eae 
(Duke) (1681), 8 Cas. in Ch. 14; Goodtitle |! <4¢¢. Annofation :—As to (1) Consd. Athey v. 
d. Gurnall v. Wood (1740), Willes, 211; Pickerings (1026), 96 L. J. K. B. 250. 
Thellusson v. Woodford (1798), 4 Ves. 227. 138. Add. Annotation :—Refd. Re Cockerill, Mac- 
54. Add. Annotation :—Refd. Re Villar, Public Kaness v. Percival, [1020] “ Ch. 131. 
Trustee v. Villar, [1928] Ch. 471. 166a. -—- | ~-OAKES v. CHALKONT (1674), Poll. 
56. Add. Annotation :—.<A:+ to (2) Refd. Re Villar, Ge ar ee a ee tae CRALLONT @: 
Public Trustee v. Villar, [1928] Ch. 471. pm ee 
5, : — A) On l= AY ever he) orn. . 
8 2 Term Rep. 241; 2 bro. 6. Od vee” 175. Add. Annotation :—Refd. Re are Public 
Add. Annotation :—Refd. Re Villar, Public Trustee v. Villar, [1020] 1 Ch. 243, 
Trustee v. Villar, [1928] Ch. 471. 181. Add. Annotation :—Refd. fte Villar, Public 
: 7 ps y gee 
64. Add. Annotation :—Refd. Re Lanyon, Lanyon Trustee v. Villar, [1929] 1 Ch. 243, 
v. Lanyon, [1927] 2 Ch. 264. 277. Add. Annotation :—-Refd. Re Gwyon, Public 
66. Add. Annotation :—Apprvd. Le ee Public Trustee v. A.-G. (1929), 16 T. L. . 06. 
Trustee v. Villar, [1929] 1 Ch. 2 | 289. ddd. Annotation :—Reld. fie Provost, Lloyds 
66a. Survivor of ae Victorias | Bank, Ltd. v. Barclays Bank, Iota., rLOB30} 2 2 
| 


. Add. Annotation :—-Refd. [T. it. Comes. v. 
Bone (1927), 13 Tax Cas. 20. 
Add. Annotations :--As te {(l) Consd. Ie 
Payne, Taylor v. Payne, [1927]2 Ch. 1. Refd. 
Re Monk, Giifen v. Wedd, [1027] 2 Ch. 197; 


lie Marshall, Graham v. Marshall, [1928] Ch. 
vol. 

Add. <Annolation:—As fo (1) Refd. Ie 
Lanyon, Lanyon v. Lanyon, [1027] 2 Ch. 264. 
Add. Annotations :--Apld. Re Marshall, Gra- 
ham v. Marshall, [1028] Ch. 6061. Refd. Ste 
Monk, (tiffen v. Wedd, [1927] 2 Ch. 197; 
Ite Payne, Taylor v. Payne, (1927) 2 Ch 1. 


402a. First person becoming adult tenant I~ tall 


in possession.]|—Testator gave his reai & 
personal estate to trustees as to the personal 


Spree ne ean 








nt 





MUKNERJ «wv. JAaTInNonaA  MOonNAaNn 
had pur- 


191 1. Discretionary trust—For main- 
lenance.}—Re ANTROBUS, es 
nageaere| MORTON, (1928) N. Z. L. R. 


PART I. SECT. 2, SUB-SECT. 4.—A. 


: 197 i. Contract giving equitable 
interest—Land,}--Where an agreement 
for the sale to a co. of the oil & gas 
uldore under = pare) of ue in con- 
my arebong of mber of 

; ema that, if the 


business for a 
pL bitcetp ok eriod, rights should 
r) vendor, 
allotiog & eer co. failed +o G0 


a the shares were 
main ahead for 
he rev 
ta the oar vente was rerting of 


said Ss 
not to 


chased the asseta of the co. sbove 
referred to & was the assignee of its 
interesta under said agreement sucd 
the vendor for specific performance & 
contended that the condition that if 
the co. failed to go ahead the oll righta 
should revert to the vender waa void 
under the rule against perpetuitics ag 
applied in London d&- S. W. Ry. Co. Vv. 
Gomm, No. 197 :—Held: the rule did 
not apply under the circumstances.-— 
NEW PEDERaL O11La, LTD. v. ROWLAND, 
eae Al L. KR. 472; 1 W. W. xt. 
24 Alta. L. KR. 19.--CAN. 


PART I. SECT. 2, SUB-SECT. 4.-—D. 
206 il. ——~— ——.]—KALACHAND 


3 


BANERJI (1928), I. Lu. HR. 58 Calo. 487.— 
IND. 


PART I. SECT. 3, SUB-SECT. 1. 


290 I. Generul rule-—No remoteness 
after vesting.|—Ke CricuTon KetTarTu 
(1913), 25 W. L. R. 18s 4 W. W. HR, 
Ji8B; 13 D.L. KR. 169; "23 Man. L. i. 
504.- -CAN. 


PART I. SECT. 3, SUB-SECT. 5.—A. 


342 -—— <Azpliculion to 
Hindus, Me Held ¢ the Aelicipis in 
Leake vy. Robinson applies to a ir — 
TROBTE G Buwgat, (1930), 1 : AL 

UBTEE or ENGAL ‘ he 
58 Calc. 768.—IND. ' a 





Cases 40fa—062a. ENGLISH AND Empire Dicest SUPPLEMENT. 
estate upon trusts for conversion & invest- | 408a. Interest in personalty analagous to determin- 


ment & upon trust to pay the income thereof able fee—Gift to cemetery so long as graves 
to the person, if any, who under the trusts maintained.J|—- Testator gave £200 to his 
or limitations thereinafter contained should trustees on trust to invest it, & to pay the 
for the time being be tenant for life of or income thereof to a cemetery co. “ during such 
otherwise entitled to the possession or receipt period as they shall continue to maintain 
of the rents & profits of his real estate until & keep” two specified graves ‘in the 
such real estate should become vested in cemetery in good order & condition with 
some person who should become adult flowers & plants thereon, as same have 
tenant in tail thereof in possession, & from hitherto been kept by me,” & he declared 
& after the happening of such last-mentioned that, if the graves should not be kept in such 
event then as to both capital & income upon order & condition, his trustees should pay 
trust for such  last-mentioned person & apply the income in manner therein 
absolutely ; & as to his real estate upon trust mentioned :—Held: the gift did not infringe 
for his brother during his life, & from & after the rule against perpetuities—Re CHARDON, 
his death upon trust for the first & every JOHNSTON v. DAvigs, [1928] Ch. 464; 97 
other son of his said brother successively L. J. Ch, 289; 139 L. T. 261. 


in remainder one after another according to 


their respective seniorities in tail general :— | 428- 4d¢. Annotation :—Refd, A.-G. v. Farrell 


Held: the trust of the personal estate in (1930), 99 L. J. K. B. 605. 
favour of the person who should become adult | 453. Add. Annoiation :—Refd. Re Villar, Public 
tenant in tail in possession could not be Trustee v. Villar, [1928] Ch. 471. 


construed as applying to a tenant in tail ; : ‘ 


remoteness.— te ATKINSON, ATKINSON v.|, Silva, [1929] 2 Ch. 198. ? 


ATKINGON, [1916] 1 Ch. 91; 85 L. J. Oh. 159 5 | 545, Add. tation :-—Consd. Re Payne, Tayi 
114 L. T. 44; 60 Sol. Jo. 190. ap ieae TigeTi Bete ts ayne, Taylor 


Part Il.—The Rule Prohibiting Limitations to Issue of 
Unborn Persons. 
576. Add. Annotation :—Refd. Re Villar, Public piughes v. Villar, [1928] Ch. 471. 


Part Ill.—Restriction of Accumulation, 








610. Add. Annotation :—As to (3) Apld. Re Villar, made. On Novy. 12, 1914, it was declared 
Public Trustee v. Villar, [1929] 1 Ch. 243. that as from Nov. 6, re the two children 
Bet then living were entitled to maintenance 

646. Pick ance ose) ioe ee under Conveyancing Act, 188] (c. 41), 8. 43 (1); 
aa at Mee enn but that notwithstanding sect. 43 (2) any 

652a. Commencement during twenty-one income not so applied passed as on an 
years from testator’s death.]—Testator, who intestacy. On July 20, 1927, the elder child 

died in 1893, gave his nct residue, subject attained twenty-one, & her contingent 

to certain life annuities which did not exhaust moiety vested in possession. The question 

the income, in trust for a bachelor’s children having arisen whether, having regard to 

who should attain twenty-one with a gift Law of Property Act, 1925 (c. 20), s. 165, 

over in default. On Mar. 11, 1896, the surplus the order of Nov. 12, 1914, ought still to be 
income was ordered to be accumulated for acted on with regard to the younger child’s 

twenty-one years from testator’s death, | — contingent sa MET Ce eld: (1) the effect of 

1.€., until Nov. 6, 1914. or until the bachelor’s sect. 165 was that the years of minority 

previous death without leaving issue. accumulation, which commenced during the 

During -this twenty-one years’ period the twenty-one years’ period, were not to be 

bachelor married & died leavi three reckoned in ascertaining that period, & 

children, two of whom were stil] living. the income of the younger child’s contingent 

Temporary orders for maintenance were moiety must in the first place be applied for 
PART I. SECT. 4, SUB-SEOT. 5.—B. PART III. SECT. 2, SUB-SECT. 1. od dune belie ae so levity 
466 L. P changing wk Rik eh Ooh hs On CAN, ° ‘er e » DO bi a 
intereste-—Outerde Hawt Piggies direction to accumulate Soataied: in | Continued ts the Hfetime of the y 


side it 
Davis v. SaMUEL (1926), 28 8. R. | an inter vivos deed comes into tion | 5, UNION wert or SCOTLAND, dg 
N.S. W. 1.—AUB, in the lifetime of the grantor, the only cacraL i 1 8. 0. (Ot. of Sess.) 


4 


J.8. 


Vol. XXXVII.—Perpetuities. Cases 652a—725. 
her maintenance under Conveyancing 


Act, | 679. Add. Annotation :—-As to (2) Consd. Re 
1881 (c. 41), s. 43 (1), & the balance could be | Chartres, Farman v. Barrett, {1927} 1 Ch. 466. 
validly accumulated under sect. 43 2 


(2) quite apart from sect. 165, the moment | 721. Add. Annotation :—Apld. Re Knapp, Spreckley 
the elder child attained a vested interest | v. A.-G., [1929] 1 Ch. 341. 

as a member of the contingent class, there 724, 4dd. Annotation :—As to (1) Refd. Re Tong, 
could be no question of intestacy as to any | Hilton v. Bradbury, [1930] 2 Ch. 400. 

part of the capital or income.—Re MABER, | 

WARD v. MABER, [1928] Ch. 88; 97 L. J. Ch. | 725. Add. Annotation :—As to (1) Refd. Re Tong, 
101; 188 L. T. 218 | Hilton v. Bradbury, [10380] 2 Ch. 400. 


qr 
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Cases 9—121a. ENGLISH AND Empire Diczst SUPPLEMENT. 


PERSONAL PROPERTY. 


Part |.—Definitions and Enumeration. 
9. Add. Annétation :—Refd. Re Mason (1928), 97 L. J. Ch. $21. 


fae ee re 


Part I11.—Ownership. 


04, For ‘*—Mutual wills by husband & wife— each other for life, &, for their nieces after 
Agreement not to revoke’? read ‘*—— the death of the survivor:—Held: the 
Mutual wills—By husband & wife—Agree- agreement between the sisters, carried out by 
ment not to revoke.’’ the making of mutual wills, severed the joint 

tenancy.—He WHuILFORD’s "Estate, TAYLOR 

v. TAYLOR (1879), 11 Ch. D. 267; 48 L. J. Ch. 

243; 27 W. R. 455. 


notation —Retid. In the Estate of Heys, Walker v. Gaskill, 
4antoi4) P, 192, 


04a. —— 





-]—Leasehold > PORES was given 
to two sisters as joint tenants, & they 
mutually agreed to bequeath it in trust for 


A tee O10 + ROR mm -anegp ede Nem ye 


Part IV.—Alienation. 


114. Add. Annotation :—Refd. Republica de supplied, &, if not for necessaries, is absolutely 


Guatemala v. Nunez, [1927] 1 K. B. 669. 


121a. Contract for exchange by infant—Void.]— 
‘ Acontract for the exchange of chattels entered 
into by an infant is a contract for goods 


ee Creer nema ea repre trent cte ge an tN RA: aN 


PART III. SECT. 8. 


74 il, 
The cts. cannot suffer a man to ta 





MURRAY een )s 


void under Infants Relief Act, 1874 A 62), 
s. 1.— PEARCE v. BRAIN, [1929] 2K. B. 310; 
98 L. J. K. B. 5659; 141 L. T. 264 ; 45 
T. L. R. 601; 73 Sol. Jo. 402; 93 J. P. Jo. 
380, D. C 


rageserpend act oe is not enitied shares, firs eae A ove - the shares 
24, o serious ure the wrongdoer were purchased out of money con- 
Extent of right. i" attempting. to recover it.—PHILLIPs v. | tributed in equal amounts, & though 
pee: re L. HK. |} transferred into the joint names of 


for himself that which he aces : 

obtain by way of an action. The right | 770; 2 W. the liom tn oaatty shares wore h held 
of recaption does not exist unless there | » ART Ill, SECT. 4, SUB-SECT. 1.—B. aft O’CO equity as - ean 
is a ht to the possession of the x ae — NNELL v. HARRISON, [1927] 





property. & a right to possession 


Murder of one joint tenant T. Re 330.—-IR. 


meats, for this purpose, ene that is by the other—Whether right of survivor- 


specifically enforceable ccs 
proceedings. If, therefore, the claim 
cannot by way of judicial proceedin 
obtain specific restitution of the —AUS. 
property, he cannot recover 
recaption either. Even a th 
retention of another’s property is un- 


operates. |-— Re 
ELDER’ @ TRUSTEE & EXk Rr Co., 
Lrp. v. KENNY, [1927] S. A, eR. 147. 


PART III. SECT. 4, SUB-SECT. 2. 
sd. How arising—Joint purchase of 


ea 


PART IV. SECT. 2, SUB-SECT. 1.--- 
A. (6). 


sf. Ekirvchange of cara—Action for 
breach of —contract.}-—-SwEENEY  v. 
STARRAT, [1931] 2 D. L. R. 473,—CAN. 


Vol. XXKVII. Oases 4-142. 


POLICE. 


Part Il.—Police Forces. 


4. Add. Citation :--1 B. RB. A. 600. 


75. 


24. Add. Annotation :—Expld. & Distd. Fisher] 76. 
v. Oldham Corpn., [1930] 2 K. B. 364. 


Part 1V.—Duties, Powers, and 


82, Add. Annotation :-—Refd. Fisher v. 


Oldham | 92. 
Corpn., [1930] 2 K. B. 364. | 


Part V.—Legal Proceedings 


97. Add. Annotation :—Consd. 
v. Kitson, [1929] 2 K. B. 322. 


100. Add. Annotation :—Refd. R. v. Ely JJ., Lx p. 
Mann (1928), 45 T. L. R. 92. 


Sheffield Corpn. 


SErcr. 


Add. Annotation :—Consd. Fisher v. 
Corpn., [1930] 2 KK. B. 364 

Add. Annotation :—Distd. Fisher v. Oldham 
Corpn., {1930} 2 KB. B. 304, 


Oldham 


Privileges of Constables. 


Add. Annotation :-— Refd. 


Vanderpant — v. 
Mayfair Hotel Co. (1929), 


27 LL. G. RR. 762. 


by and against Police. 


2.-—PROCEEDINGS AGAINST POLICE 
(Vol. XNAVUETL, p. Psi). 

Civil proceedings ~Acceptance of bribes.| — 

‘ce AaeNcy, p. 67, No. 1608b, ale. 


Part VIl.—Superannuation arid Other Allowances. 


136. Add Annotation:—Apld. Piper v. St. Mary- | 
lebone Licensing J.J., [1928] 2 K. B. 221 


142. After this case add :— | 


vee 





an ee mre ner ee wee ee AR cme 


ga. Polic CMAN Meaning of 
J-—h. ot. CANADIAN | 
Paciric Ry. Co. & CANADIAN By ie ; 
RK. 386 ; 
34 0. RC. 202; 
—CAN. 


PART I. 
Power of Commissioner y 
police rahi hy vw. R., [1929] N. 


Act (Dom.), 8. 35). 





nae 3 A 2D. L. 
kk. TRO; 8 
Alias M. R. 401. 


cet ee nm Ne tg eo emanate Ae IEE ES Ee 


Effect of bankruptcy. |---Sce BANKRUProy, No. 
S206a, 

Compensation for loss of olflice.|-- 
Lic AUTHORITIES, No. LOt8a, poat. 


See Pub- 


PART VII. 
Compatation of pension - 
Wheat tneluded 
Atlomanec for aprelal dadies, | ~ 
pm At. (AY 8), 400. Bat. ies 
(LU2H] Vv. L. ER. 38s Gb9ee) Areas 
| L. HR. 17.--AUS. 


~ Pailuay 


182 i. ; 
Hased on tena pay 
[P9828] Fo therein - 
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Cases 24a—-38a. 


ENGLISH AND Empire Dicest SUPPLEMENT. 


POOR LAW. 


Part I1.—Poor Law Authorities. 


Sect. 4.—OVERSEERS (Vol. XXXVII., p. 204). 
24a. Overseer becoming transferred officer—Re- 


moval—Powers of rating authority.)—By 
Local Government Act, 1894 (c. 73), s. 5 (1), 
the power of appointing & revoking the 


appointment of an assistant overseer for any , 


rural parish having a parish council is trans- 
ferred to & vested in the parish council.— 
An assistant overseer so appointed by a 
parish council which was _ subsequently 
transformed into an urban district council, 
became a ‘transferred officer’’ under the 
Rating & Valuation Act, 1925 (c. 90). He 
was summarily dismissed by the urban dis- 
trict council as the rating authority :— 
Held: the council could dismiss the officer 
without notice or cause, & without affording 
him a hearing, provided that in so dismissing 
him they did not act dishonestly, corruptly, or 
in bad faith—BROWN v. DAGENHAM URBAN 
CouNcIL, [1929] 1 K. B. 737; 98 L. J. K. B. 
565; 140 L. T. 615; 93 J. P. 147; 46 
vee R. 284; 73 Sol. Jo. 144; 27 L. G. R. 
225. 


Ameen ‘—Distd. Field v. Poplar Corpn., [1929] 1 K. B. 


81. Add. Cilations :-—06 I. J. K. B. 7415; 137 


L. T. 558; 25 L. G. R. 267. 


34a. Abolition —Local Government Act, 1929 (c.17), 


8s. 1---Transfer of ‘‘ parish property ’’—What 
included.] —PItis., the City of London Corpn., 
claimed a declaration that a certain capital 
fund invested in 5 per cent. War Loan Stock 
in the hands of the City of London Guardians, 
being the balance of the proceeds of the sale 
by defts. of a poor law institution as the 
H. Institution, was ‘ parish property ”’ 
within Local Government Act, 1929 (c. 17), 
8s. 115, & that it was “‘ property with respect 
to which special provision is made ”’ within 
sect. 113 of the 1929 Act, & would on Apr. 1, 
1930, by virtue of sect. 115 of the 1929 Act, 
be transferred to & vest in pltfs. & not in the 
London County Council. By sect. 1 of 1929 
Act, the functions of the City of london 
Guardians were transferred to the London 
County Council on Apr. 1, 1930, on which 
date the Guardians were abolished. Sect. 
113 of the 1920 Act transferred to the London 
County Council all property & liabilities of 
the City of London Guardians, except those 
for which special provision was made in the 
Act. The only special provision which was 
suggested to apply was that contained in 
sect. 115. By sect. 115, sub-sect. 1, of all 
parish property on the appointed day, 
namely, Apr. 1, 1930, vested in a board of 
guardians was to be transferred to the appro- 
priate council, in this case the Common 
Council of the City of London. The H. 
Institution & Infirmary was acquired by the 
City of London Guardians in 1871 for the 
purposes of their functions in the relief of 
the ios 
the Minister of Health, the successor of the 
Local Government Board, sanctioned the 
sale by the City of London Guardians by the 


By an order dated Apr. 6, 1921, . 


H. Institution, &, by a further order, directed 
that the net proceeds of the sale should be 
invested in 5 per cent. War Loan Stock, & 
that the Guardians should stand possessed 
of the securities so purchased on trust to 
receive & pay into the common fund of the 
Union the interest accruing therefrom :— 
Held: (1) the property in the capital fund 
in question & the interest thereon was not 
‘* parish property ”’ within 1929 Act, s. 115; 
(2) it was not transferred by that Act to the 
representative of the City of London; (8) the 
property in the fund was transferred to & 
vested in the London County Council for the 
benefit of the whole area administered by the 
London County Council; & (4) it was not 


.,. subject to any condition that the income of 


38a. 


the fund should be credited to the City 
Corpn. in computing the amount of the 
contributions due from the City a eee to 
the County fund.—LoNnpDon (CITY) CORPN. 
vy. LONDON County CoUNCIL, [1931] 1 K. B. 
25; 99 L. J. K. B. 577; 143 L. T. 372; 94 
J.P. 219: 46 T. L. R. 583; 74 Sol. Jo. 421 ; 
28 L. G. RR. 451, C. A. . 2 


Loans to strikers’ families—Resolution can- 
celling repayment——Void.]—-Defts., a board 
of guardians, upon the outbreak of the coal 
dispute of 1926 resolved to give outdoor 
relief to the wives & families of miners & 
other workmen who were unemployed 
because of the dispute, & that such relief 
should be given by loan, subject to an under- 
taking to be given by the head of each house- 
hold to repay the loan by weekly instalments, 
or, by arrangement with the employers, 
deductions from wages to commence five 
weeks after the resumption of work. In 
pursuance of this resolution defts. granted 
relicf to miners’ families during the con- 
tinuance of the dispute to the amount of 
£195,957. Repayment commenced in Jan. 
1927, the terms being modified from time tc 
time. On July 11, 1929, the total balance 
due on the loans was £145,924, & it was ther 
being repaid by about 5,000 miners at the 
rate of nearly £400 a week, some having 
already repaid their loans in full, & others 
having been entirely released from payment. 
On that day defts. passed a resolution that 
the whole balance of the loans owing ir 
respect of relief received by miners’ wives & 
families should be excused & cancelled. Ir 
an action by pltf. at the relation of the corpn. 
of a borough situate & owning wateable 
property within defts.’ area :—Held: (1) the 
resolution to cancel the loans was ultra vires 
& void & must not be acted upon; (2) ever 
if there was any general discretionary power 
in defts. to release the debtors, it was not 

roperly or reasonably exercised, as they 
had considered solely the interest of the 
debtors, without any inquiry into the ability 
of all or any of them to continue paying of 
their loans, there being no evidence of any 
general inability to repay, or uest for the 
cancellation of the debts.—A.-G. v. TYNE- 


63a. 


87. 


MOUTH Unton, [1980] 1 Ch. 616; 99 L. J. Ch. 
307; 143. T. 70; 943.P.191; 467. L. R. 
272; 74 Sol. Jo. 169; 28 L. G. R. 179. 


Guardians acting in loco parentis—Right to 
grant of administration.|—-By Poor Law Act, 
1927 (c. 14), a board of guardians may act 
in certain circumstances as in loco parentis 
in respect of an orphan child, & in that 
capacity is entitled to take out letters of 
administration of the estate of the child’s 
deceased parent for the benefit of the child.— 
ite PETERS (1929), 142 L. T. 328; 46 T. L. R. 
119; 74 Sol. Jo. 13. 


Add. Annotation :—Refd. Brown v. Dagen- 
ham Urban Council, [1929] 1 K. B. 737. 


100a. ‘‘ Regularly employed ’’--Employment as 


157. 


188. 


206. Add. Annotation :---Refd. Re Carroll, [1931 | | 


deputy.]—Pitf. was in the service of defts.’ 
predecessors in their capacity of poor law 
guardians for fifteen years before his retire- 
ment, but during five of those years he was 





Vol. XXXVII.—Poor Law. 


105. 
120. 


Add. Annotation :—-Consd. Stoke Newington 
Borough Council v. Richards (1929), 45 
T. L. R. 650. 





Cases 38a—225b. 


only employed as gate porter to a poor law 
institution in substitution for its regular gate 
porter who was away on war service :—Held : 
in computing the amount of his super- 
annuation allowance under Poor Law Officers’ 
Superannuation Act, 1896 (c. 50), pltt., 
though only a temporary substitute for the 
regular gate porter, was entitled to reckon 
his actual five years’ deputy service as 
regular employment in the capacity of a 
poor law officer or servant.—LAMMOND vw. 
Lonpon County Councrm, [1931] 1) Ch, 
40; 100 L. J. Ch. 125; 144 L. T. 720; 05 
J.P. O73 201. G. RR. 8503 sub nom. Wam- 
MOND v. WESTMINSTER GUARDIANS, 47 
T. i. R. 249. 

Add. Annotation :—-Refd. R. v. Grain, Ex p. 
Wandsworth Grdns., [1927] | K. B. 640. 
Add. Annotation :-—~Refd. BR. v. London 
County Council, Aw p. Entertainments Pro- 
tection Assoen., Tad., [1981] 2 IK. BR. 215. 


Part I].—Poor Law Areas. 


164. Add. Annotation :—Refd. R. uv. Minister of 


Health, Pe p. Yaffe, [1980] 2 WK. B. 98. 


Part II1.—-Workhouses. 


174. Add. Annotation :—Refd. T.ondon (City) Corpn. v. London County Council (30), 99 
B. 577. ; 


LS 


Part IV.-—Relief of the Poor. 


Add. Annotation :—As to (3) Consd. R. v. 
Grain, Ea p. Wandsworth (Grdns., [1927] 
2K. B. 205. 


1K. 8. 317. 


225a. Within what time proceedings must be taken.] 


ae 


—Applts., a board of guardians, in 1926 
gave relief, by way of loan, to resp. under 








ti they 


dismissed the summons :---Held : 
the matter of complaint did not arise until 
the application for repayvinent was made.— 
ASHBY-DE-LA-ZOUCH GUARDIANS v, SUMMERS, 
[1928] 2 K. B. 397; 97 L. J. KK. B. 307; 
oO 1. TT. 46; 92.5. P.72; 44 T. 1. 1. 406; 
72 Sol. Jo. 241; 26 4. G. i>. 245; 28 Cox, 
OU. OC. 494, D.C. 


Poor Law Amendment Act, 1834 (c. 76), 8. 58. | 225b. In what court proceedings must be taken.|-— 


In Feb. 1927 applts. made a written applica- 
tion to resp. for repayment, & in Aug. 1927 
summonses were issued against resp. & 
against his employers to recover the amount 
due. The justices held, as more than six 
months had elapsed since the date when the 
last instalment of the loan was advanced, 
they had no jurisdiction by reason of 


Summary Jurisdiction Act, 1848 (c. 43), 8. 11, 





ones 





Sr ces A rn ee ee te ot tet 


A ct. of summary jurisdiction is not a 
‘“ county ct. or other ct. for the recevery of 
small debts’? within Poor Law Act. 1927 
(c. 14), 4.46 (1), & under that sub-sect.. relief 
granted by way of loan by the guardiatiz to a 
poor person cannot be recovered there‘n.-~~ 
kvANS v. MORGAN, [1928] 2 K. B. 527; %7 
lL. J. K. B. 703; 139 1. T. 612; 92 J. 7. 
146; 44 T. L. Wt. 544; 20 L. GR. 386, D.C. 


en re arene eee etal ce ae ee ee pl i tn A ma 


PART IV. SECT. 1. 
ri. —— ——.])—Borrs v. SYDNEY 
Mines, (1927] 1 D. L. R. 546; 59 
N.S. R. 90.—CAN. 


PART IV. SECT. 2, SUB-SECT. 3. 

8a. Capricious finding 
of age of child in order _to_give juris- 
diction.}—Re KEewty (N. B.), [192 
ID. L. R. 716; 51 Can. Crim. Cas. 
113.—CAN. 

sb. Deserted child—Order for main- 
tenance — Jurisdiction.}—Under an 
order of the police strate for the 
county of F, made in Jan. 1927, under 
Children Protection Act, R. S. O., 
1914, & amendments, two infants were 
delivered into the custody of pitt. 
society & became ita wards. The 














a 


order directed that the coro. of the 
united counties of L. & G. ‘shontd pay 
a weekly sum tu the society for the 
maintenance of the infants. Th was 
afterwards discovcred that the town of 
X., of which the infants were rosidents. 
was a separate municipality, so con- 
stituted by Act of Ontario legislature 
in 1922: & on May 1%, 1027, the 
magistrate amended his order by 


directing that the mainienance mnoney 
should be ypald by the town corpn. 
instead of the counties corpn. The 


town corpn. repudiated its liability 
& this action was brought to enforce: 
ayment :—Held: the magistrate hac 
urisdiction to make the first order, but 
the magistrate not having, on or before 
May 19, 1927, been designated «a 
‘judge ’? within Children’s Protection 


9 





| 





; 
| 
| 
| 


Act, 1927, bad no jurisdiction to make 
the amending — order.~~FRONTENAO 
CHILDREN’S AID Soc. uv. GANANOQUE, 
11929) 3 I. L. RR. 304; 65 Oc LR 
560.~~ CAN. 


ac. Ferctent of Viability of niunict- 
pality--Child Welfare Act, CL A., 1924.1 

Dinecron or Chitty WELFARE ©. 
RuniL MUNICIPALFIY OF CARTIER, 
rae 2W.W.K.7; 20.4. RR. 845.--- 
C . 


PART IV. Seer *, pUR SEE: 2.— 
. (a). 

sd. Purents’ Muintenance Act, 1923 

—-What amounts to dependence.}—If 4 

father haa a sufficient income of his 

own to provide him with food, clothing, 

& other necessaries, his age, , or 


Cases 9—256b. 


28. 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


POWERS. 


Part 1.—Definition and Classification. 
9. Add. Annotation :—Refd. Re Mills, Mills v. Lawrence, [1930] 1 Ch. 654. 


oe 


Part I1.—Creation of Powers. 


17. Add. Annotation :—As to (1) Apld. Re Graham, Graham v. Graham, [1929] 2 Ch. 127. 


a ee 


Part II].—-Construction of Powers. 


Add. Annotation :-—Refd. 


Re Mathieson, 
[1927] 1 Ch. 288. 


138a. Power to appoint part of share-—-Whether 


‘property to his son W., 


including accrued shares.]-— Re HutTcHinson’s 


SETTLEMENT, Ez p. DUNN (1852), 5 De G. & 
Sm. 681; 17 Jur. 59; 64 E. R. 1297. 


143. Add. Annotation :—As to (1) Refd. Re Gooch, 


4 


Gooch v. Gooch, [1929] 1 Ch. 740. 


: Part IV.—--Exercise of Powers. 


187a. -—— Appointment on ‘“ protective trusts.’’] 


-—Testator, in exercise of a power of appoint- 
ment among children & issue contained in 
his marriage settlement, bequeathed specific 
& directed his 
trustees to hold the income of the remainder 
of the trust. property upon protective trusts 
for the benefit of his son O., & subject thereto 
to hold the remainder of such property in 
trust for his granddaughter M.:—Held: as 
the appointment upon ‘ protective trusts,” 
as defined by Trustee Act, 1925 (c. 19), s. 33, 
gave a discretion to the trustees to apply the 
income in the event of a forfeiture for the 
benefit either of O. or of his wife or children, 
it was to that extent void, both as being 
(1) a delegation of the power & (2) in excess 
of it, & the clause contained in sect. 33 (1) (ii) 
must be struck out of the will for all pur- 
poses; (3) there was no interval of time 
during which the income of the appointed 
fund was undisposed of, but there was a valid 
appointment to QO. for life or until an event 
should happen depriving him of the right to 
receive the income, & subject thereto for the 
granddaughter M. absolutely._—-hre BOULTON’S 
SETTLEMENT Trust, STEWART v. BOULTON, 


| eae Ch. 703; 97 L. J. Ch. 243; 1389 L. T. 


208. 


256. 


256a. 





88. 

Add. Annotations :-—Refd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. OC. 641; H. & H., [1928] P. 206. 

Add. Annotations :—Folld. Re Phillips, Law- 
rence v. Huxtable, [1931] 1 Ch. 347. Distd. 
Rte Watts, Coffey v. Watts, [1931] 2 Ch. 302. 
--}—Under a settlement a fund was 
given to such persons, after the death of A., 
as he should, with the consent of the trustees, 


ee aeaneal 








appoint by deed :—JIeld: the power was a 
general power, & the power having been 
exercised, the fund was equitable assets for 
the payment of A.’s debts, notwithstanding 
that the consent of the trustees to the 
exercise of the power was necessary.—e 
PHILLIPS, LAWRENCE v. LUXTABLE, [1931] 
1 Ch. 347; 100 L. J. Ch. 65; 144 L. T. 178. 


Annotation :—Distd. Re Watts, Coffey 7. Watts, [1931] 
2 Ch. 302, e 


256b. Too aue gbore 


Consent of settlor’s mother.] — A 
marriage settlement, dated in 1904, contained 


_ a clause empowering the settlor, the wife, 


at any time during the life of her mother by 
deed to revoke, with the consent of her 
mother, the trusts declared by the settle- 
ment, & to appoint & declare, with the 
consent of her mother, any new or other 
trusts powers & provisions concerning’ the 
premises to which such revocation should 
extend. By a deed, dated in 1913, the 
settlor, with the consent of her. mother, 
exercised the power of revocation & new 
appointment in such a manner that after 
her death in 1928 the question arose whether 
certain trusts declared by the deed of 1913 
were valid, their validity depending upon 
the decision by the ct. of the question 
whether the power of revocation & new 
appointment was a general power or a special 
power :—Jleld: it would not be right to 
hold that, upon the terms of the powers 
contained in the marriage settlement, the 
settlor was in substance the owner of the 
property, & consequently free to deal with it jn 
any way she pleased, & the power was a special 
power.—te WatTTs, COFFEY 'v. Watts, [1931] 
2 Ch. 302; 100 L. J. Ch. 353; 145 L. T. 520. 





PART III. SECT. 8. 
ad. Power to donee to pass corpus as well as income.}—SHaw v. SHaW (1927), 59 N. S. R. 349.—CAN. 
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2998. ———.]—-ELLIs v. ATKINSON (1792), 3 Bro. 


OC. C. 665; 2 Dick. 759; 29 E. R. 701, L. C. 


An :—Refd. Socket v. Wray (1793), 4 Bro. C. C. 
ed Guise v. Small (1794), 1 Anst. a7 Whistler v. 


8 
8 Ves. 164; Pa 


v. bers 
(1816), 1 Madd. 258, 


wiman (1798), 4 Ves. 129; Sperling v. Rochfort (1803 
rkes v. White (1805), 11 Ves, 209 : Tushar 
(1805), 10 Ves. 580; Francis vr. Wigzell 


351a. Limitation to more restricted class in default 


429. 


452. 
453. 
484. 
486. 
487. 


505a. 





PART IV. SEOT. 10, SUB-SECT. 2.— ' 
B. (a). 


683 ij. ———.]—In execution of the 
powers reserve 


on the death of the survivor of the 


of appointment.]|—Testator gave his widow 
BH. _& complete control in the disposal of 
the principal moneys of his estate, at such 
times & in such i lee as she might see 
fit, whether by will or otherwise, for the 
benefit of his children or grandchildren ; but 
in the event of E.’s marriage or death, the 
trustees of the will were to divide the estate 
ratably amongst testator’s children share & 
share alike. E. executed a deed poll appoint- 
ing @ portion to a child, a portion to a grand- 
child, & a further portion to trustees in trust 
for the child :—Held: all these appointments 
were valid executions of the power.— 
JOB v. JOB (1853), 2 W. R. 25. 

Add. Annotation:—As to (3) Refd. fe 
ae Lawrence v. Huxtable, [1931] 1 Ch. 
347. 

Add. Annotation :---Coasd. Re Vander Byl, 
Fladgate v. Gore (1930), 74 Sol. Jo. 770. 
Add, Annotation :—Refd. Ite Vander Byl, 
Fladgate v. Gore, [1931] 1 Ch. 216. 

Add. Annotation :—Refd. Re Phillips, Law- 
rence v. Huxtable, [1931] 1 Ch. 347. 

Add. Annotation :—Refd. Re Phillips, Law- 
rence v. Huxtable, [1931] 1 Ch. 347. 


Add, Annotation :—Refd. Ke Philips, Law- 
rence v. Huxtable, [1931] 1 Ch. 3&7. 

— -—.]—Under the will of a 
testator who died in 1890, A. had a generai 
testamentary power of appointment over a 
share of his residuary trust estate. ‘There 
was a provision that in default of appoint- 
ment the unappointed share should be held 
in trust for the persons who at the death of 
A. would be entitled under Statutes of 
Distribution. A. by her will appointed her 
sister J. her executrix & directed that all her 
debts & funeral expenses should be paid, & 
after giving certain pecuniary legacies she 
gave “all the remainder of my property to 
my sister, I., to be disposed of as she thinks 
fit at her death.’’ <A. died a spinster in Ifeb. 
1929, but, as the husband of I. had witnessed 
the will, the residuary gift could not take 
effect. Doubts having arisen whether A. 
had effectually exércised the gencral powcr 
of appointment given her by the will of 





erences ated Ha nme ent Foe 


fourth daughter, 


by a marriage settle- 


Vol. XXXVIL—Powers. ‘Cases 209a—783. a 


testator :-—Held: testatrix had shown an 
intention of taking the property subject to 
the power of appointment out of the instru- 
ment creating the power by treating it as 
forming one mass with her own property. It 
passed, therefore, as if she had vied intestate 
In respect of it & went to the persons entitled 
according to the Administration of Estates 
Act, 1025 (c. 23).—RNe Vanpnrr By, Fiap- 
GATE v. Gor, [1981] 1 Ch. 216; 100 L, J. Ch. 
108; 144 1. 7. 401; 74 Sol. Jo. 770. 


521a. -—-- Subsequent confirmation by codicil.]—~ 


oe — — ee, 


(1) Testatrix in her will oxpressed an 
intention to exercise a power to appoint a 
life interest in certain trust funds or other 
property to her husband, but at the date of 
the will no such power had bcen created. 
Subsequently, a power was created whereby 
she was given a power to appoint a life interost 
in certain trust funds to her husband, &, 
subsequently to the creation of such power, 
the testatrix made a codicil contirming her 
will in respect inter alia to the exercise of 
such power :—Held: there was a_ valid 
exercise of the power of appointment of such 
life interest in favour of her husband. 

(2) Subsequently to the date of the codicil 
another power was created, whereby the 
testatrix was given a power to appoint a life 
interest in other trust. funds to her husband, 
but before her death she nade no other will 
or codicil nor executed anv other instrument 
whereby she exercised such other power .-— 
Held: there had been no valid appointinent 
of such life interest in such other trust funds 
in favour of ber husband. --Re Bowrr, 
Bowknk v. MERCER, [L080] 2 Ch. sth: 098 1, F- 
Ch. 17; 141 L. T. 680; 148 LR. 7d, 


52is. ---—- No subsequent exercise of power.|- - 


&e Bowmr, Bowka v. Mrncer, No, b21La, ante. 


637a. -——---.]—-GUINAND v. Natsu (1845), 6 L. T. 


652. 


723. 


rn 


726. 


748. 


768. 


783. 


appointors, ag to three sevoral : uras of 
£215,000 for each of three of thelr | 
daughters, & as to £12,500 for their | 
& as to> the 
mainder’ one moiety to each of their | 


the events which had happened, the 


13 


ee gar tm orp am set ke ad 


O.S. 18; 9 Jur. 703. 

Add. Annotation: Refd. Re Vander Byl, 
BFladgate v. Gore, [Lg3T] b Ch. 216. 

Add. Annotation :--Refd. Jie Phillips, Law- 
rence v. Tfuxtable, (LO8h] —P Oh. 347. 


Add. Annotation 2 --Consd. Re Phillips, Law- 
rence @ (Luxtable, [L9G] P Ch. 3t7. 


Add. Annotation 2---Consd. He Chartres, Far- 
man wv. Barrett, [1927] 1 Ch. 466. 
Add. Annotation: — Refd. Ne Mathieson, 


[1927] 1 Ch. 283. 
Add. Annotation :—Refd. Re Bower Williams, 
Lae p. Trustee, (1927) 1 Ch. 441. 


— — en eer re a ee am ee aie ee ae 


principle that, where a person disposing 
of 4 sum among differant persons acts 
on the assuinption that he ta dealing 
| with a fund of epecific ammount, & gives 
part of the fund to one or more persons 
& the reeslduc ty another, if the fund 


a6 mee 


ment, nt was : twosonus. The contract of sale referred 

made by Acad whereby Pe Epnclilors: i to was for a eum of £106,000, of which - falls short, all the gifts abate pro- 

husband & wife, directed the trustees ' 220,000 haa already been paid. ‘The : portionately, would not apply, & tho 

to hold the net purchase-moncy already , contract of sale was su Requently sous would get nothing under the gift 
ved & to be received in respect of | rescinded on the purchaser paying a ° of tho “ remaloder.”—-A’BecKerT 0. 

& certain contract of sale upon {rust, | further sum of £20,000 Held: in | TrusTers, Exmcorors & AGENCY Oo, 


' (1908), 5 OG. Le Be 512.--AUS, 


426 


Cases 880a-—1115. 


Part V.—Appointment Not 


ENGLISH AND Empire Dicest SupPLEMENT. 


in accordance with Terms 


of Power. 


830a. ——— Appointment to trustees of child’s 
marriage settlement —Share settled.) —A 
daughter being entitled under the marriage 
settlement of her father & mother to such 
share & interest in land & money as the sur- 
viving mother should appoint, provided b 
her own marriage settlement that all suc 
share & interest to which she should become 
entitled, under her mother’s settlement, 
should be vested in trustees to the use of her 
intended husband for life, remainder to her- 
self for life, remainder to the children of the 


marriage. Four years after the marriage 
the mother appointed a sum to be paid 
the trustees of the daughter’s settlement, 
upon the uses therein expressed, in satis- 
faction of the daughter’s share & interest 
under the marriage settlement of the father 
& mother :—Held: this was substantially 
an appointment to the daughter, & valid.— 
LIMBERT v. GROTE (1832), 1 My. & K. 1; 
39 BE. R. 581; sub nom. LAMBARD v. GROTE, 
2L. J. Ch. 10. 


Part VI.—Excessive, Defective, and Fraudulent Appointments. 


872a. ———- -—— Appointment on ‘‘ protective 
trusts.’"|—-He BOULTON’s SETTLEMENT TRUST, 
STEWART v. BOULTON, No. 187a, ante. 

887. Add. Annotation :—Consd. Re Payne, Taylor 
v. Payne, [1927] 2 Oh. 1. 

801. Add. Citation :—subsequent proceedings, 2 
Bro. O. 0. $44, L. O. 


Part VIII.—Extinguishment 


1098. Add. Annotation :—Consd. Re Mills, Mills v. 
Lawrence, [1030] 1 Ch. 654. 


1101a. Power appendant or appurtenant. ]}-- 
A testator by his will directed the income of 
his net residuary estate to be accumulated 
for a period of twenty-one years from his 
death, & subject to certain trusts in favour 
of an infant grandson, & his issue which 
failed owing to the death of the grandson 
unmarried, declared that the trust fund & all 
statutory accumulations of income were to 
be held upon such trusts for the benefit of all 
or any one of the children & remotcr issue of 
testator’s father, who in the opinion of 
testator’s brother, one of the two trustees of 
the will, should evidence an ability & desire 
to maintain the family fortune by replacing 
the sums of which it had been depleted by. 
death duties & other taxation, as testator’s 
brother should by any deed revocable or 
irrevocable appoint, & in default of such 
af mire rep in trust for such brother 
solutely :—Held: the power was a power 
appendant or appurtenant & not a power 
coupled with a trust or a duty in the nature 
of a trust, & accordingly that it could be 
validly released by the donee.—Re MILLs, 
MILLS & LAWRENCE, [1930] 1 Ch. 654; 99 





971. Add. Annotation :—As to (1) Refd. Re Mills, 
Mills », Lawrence, [1930] 1 Ch. 440. 


986. Add. Annotation :—Consd. Re Phillips, Law- 
rence v. Huxtable, [1931] 1 Ch. 847. 
ry Lanyon v. Lanyon, [{1927] 2 Ch. 


c<) 


and Suspension of Powers. 


1102. Add. Annotation :—Distd. Re Mills, Mills v. 
Lawrence, [1930] 1 Ch. 654. 


1108. Add. Annotation :—Distd. Re Mills, Mills v. 
Lawrence, [1930] 1 Ch. 440. 


1104. Add. Annotation :—Distd. Re Mills, Mills v. 
Lawrence, [1930] 1 Ch. 654. 


1105a. Mutual wills—Wife expressly refraining 
from exercising power.|—Where by her will 
the wife expressly refrained from exercising 
a power of appointment, which she had, but 
abstained from extinguishing it, & confined 
the operation of her will to her own property 
& there was nothing in the husband’s will, 
which either put the wife to her election or 
ut her in the erage of oe at the same 
ime to approbate & to reprobate its pro- 
visions :—Held : she was in no way precluded 
from exercising her power of appointment by 
a subsequent will.—GRAY v. PERPETUAL 
TRUSTEE Co., [1928] A. C, 391; 97 L. J. 
ee & 85; 1889 L. T. 469; 44 T. L. R. 664, 


1111. Add. Annotation :-—Refd. Re Mills, Mills v. 
Lawrence, [1930] 1 Ch. 654. 


L. J. Ch. 396; 143 L. T. 409; 46 T. L. R. | 1115. Add. Annotation :—Refd. Re Mills, Mills v. 


328 ; 74 Sol. Jo. 437, C. A. 





PART V. SECT. 3. 
sa. Appointment to issue of child— 
Where not among objects of power. }-— 
MovusrRay’s TRUSTEES v. MOoOUBRAY, 
ab. Power to appoint a children 
—Appoutment to Ohild—W sth te 
a nt to child’s children— Votd.}—Ke 
CLEAN, PERPETUAL Exors. & 


2 1 6.—AUS. 


Li. pene 


power, in so far 
reduce the right of 


TRUSTEES ASSOCN. 
LTD. v. LAWRANCER, [1929] Argus L. R. 


PART VI. SECT. 1, SUB-SECT. 2.—A. 


e6 conferred on the 
objects of the power to a life rent, was 


Lawrence, [1930}1 Oh. 440. 





ultra vires & invalid :—Held: as it was 
impossible to te the valid from 
the invalid portions of the appoint- 
ment without dislocating the whole 
scheme of division contemplated by 
the truster, the whole exeroise of the 
power fell to be disregarded.—Muc- 
KENZIE’s TRUSTEES wv. MACKENZIE, 


OF AUSTRALIA, 
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Vol.: XXXVII.—Powers. Cases 1185—1288a. 


Part IX.—Powers in the Nature of Trusts. 


J—Davin v. Hooprr (1711), 6 





1135. Add. Citation :—on appeal, sub nom. WALTER 1238a, ——. 


v. MAUNDE (1815), 19 Ves. 424, L. C. Bro. Parl. Cas. 61; 2 E. R. 9263; sub nom. 
Add. Annotations :-—Refd. Re Sinclair’s Settle- DAVY HOOPER, ® Vern. 665 - | Eq. Cas. 
ment, Crump v. Leicester (1886), 56 L. T. 83. Abr. 336, pl. 6, Ht. L 


Mentd. Christian v. Foster (1846), 2 Ph. 161. | 
: [ong i-—. ‘ me | t (1737), Wert . 
1213. Add. Annotation :—Refd. Re Blackwell, | ““Haa ais; Chamuonicley &. Meyrick (1759); 1 don, 77. 


Blackwell v. Blackwell, [1929] A. C. 318. 


15 
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Cases 13—1165a. 


18. 


36. 


40. 


79. 


83. 


90. Add. Annotation :—Refd. 


sa. Liabilil 
SwaRur ¢. 
I. I. 


R. 50 All. 806.—IND. 


ENGLIsH AND Emerre Dieest SuPPLEMENT. 


PRESS AND PRINTING. 


Part Il.--Printers and Publishers. 


After this case add :— 


Printers of bank-notes—-Standard of care required.]-—-See BANKERS, No. 456a, ante. 


Part IIl.—Editors, 


Add. Annotation :—Refd. Tolley v. Fry J. S. 
& Sons (1929), 46 T. L. R. 108. 


Add. Annotation :—Refd. Messager v. British 


Authors, and Journalists. 


ae Co. (1928), 97 L. J. K. B. 


Add. Annotation :—Refd. Messager v. British 
Broadcasting Co., [1927] 2 K. B. 543. 


Part 1V.—-Newspapers. 


Add. Annotation:—-As ito (2) Refd. Re 
Nicholson & Sons, Ltd., Application, Re 
Bass, Ratcliff & Gretton’ 8 Trade Mark, 
[1931] 2 Ch. 1. 


Add. Annotation : Refi. 
(1875), 30 L. T. 292. 


Cope v.: Evans 


Sinanide wv. La 
Maison Kosmeo (1928), 139 L. T. 365. 


102a. Plumber & Decorator, 


Gas & Sanitary 
Engineering Journal—Plumbing & Decorating. 
Sanitary, Water, é& Gas Engineering Chronicle.] 
—Held: there was no such close resemblance 
of title between these titles as would justify 


‘the ct. in granting an injunction restraining 


the publication of the latter journal.— 
DALE, RryYNOLDS & Co. v. GENERAL NEWS- 
PAPER Co. (1884), 1 T. L. R. 177, D. C. 


Part V.-- Publications Other than Newspapers. 


115a. Title of publicatlon-—Infringement of right 


of property—-What amounts to.]—This action 
was brought to restrain defts., Sir Isaac 
Pitman & Sons, Ltd., from selling or offering 
for sale two books which they had recently 
put on the market entitled: ‘“ How to 
appeal against your rates within the Metro- 
polis’ & ‘‘ How to appeal ayainst your rates 
without the Metropolis”? as being books 
offered for sale under titles likely to be con- 
fused with two books published by pltf. 
entitled: ‘‘Ilow to appeal against your 
rates in the Metropolis,”’ & ‘‘ How to appeal 
against your rates outside the Metropolis.” 

Pitf.’.s books were’ first published in the 
year 1887 & went through several editions. 
‘he books had been extensively advertised 


PART IT. SECT. 1. 


Y--—in general.}-—- HAR 
UHAMMAD SrRaz (1928), 





Tu Saw (1927), I 


sb. Right of action for work done- IND. 
Preparation of layout & cover-——No order r 


for printing given.|—MORTIMER Co., 
LD. wv. FRONTENAC BREWERIES, LYD., 
[1930] 1 Dd. L. It. 182.—CAN. 
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PART II. SECT. 8. 


sc. Duty to hecame comes with his 
peliad td een ries 


PART IV. SECT. 1. 
sd. hat are.}—The ‘“* Social & In- 


& the last editions of the books were pub- 
lished in Nov. 1929. Defts.’ books were 
first published in Jan. 1930. Notwithstand- 
ing the fact that it was proved defts.’ books 
had on one occasion been confused with 

Itf.’8s books it was held not to be established 

v the evidence that defts. had been passing 
off their books as the books of pltf. :—Held: 
the words ‘‘ How to Appeal against your 
Rates ’’? which were fairly descriptive of the 
contents of defts.’ book as well as of pltf.’s, 
had not acquired a secondary or special 
meaning as meaning pltf.’s books only. The 
action was dismissed with costs.—-MATHIESON 
v. Pitman (Sir Isaac) & Sons, Lrp. (1930), 
47 R. P. C. 641. 


baad i ma et a aaa 





dustrial Review,” a publication printed 
& published by the Dept. of Labour 


appearing once a month & cgntaining 
*R. eae some items of nows of @ 58 oil cha- 
racter, but principally articles upon 
industrial & economic subjects :— 
Held: not to be a newspaper within 


sect. 7 (2) of Act "37 of 1925.—R. rt. 
LEWIN, [1930] App. D. 344.—S8. AF. 


Vol. XXXVII.--Press and Printing. Cases 119—140. 


Part V1.—Advertisements. 


119. Add. Annotation :—Consd. R. v. London County Council, Ex p. Entertainments Protection _ 


Assocn., Ltd., [1931] 2 


I. B. 215. 


Part IX.—Stationery Office. 


140. After this case add :— 


tar RN OP CHT GDN ces me et 


PART VI. SECT. 4. 
sf. Action for refusal to insert.) - 
Pitf. published the programmes for 
ull the motor cycle race mectings 
conducted by W. A. Speedways, wae 
Pltf.2s canvasser iuterviewed deft., 





oe ee eee re 





ee ne oS see 


obtained from him a written erder to 
insort. a full page advertisement in cach 
issue of the programme at the rate of 
£2 per issue. After the advertisement 
had appeared several tines, deft. 
refuscd to go on with the arrange- 
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‘+ ____.,]_ See, a0: ne Vol. es PP 198, 199, Nos. 383-3438.” 


mont: Fleld: on the faets there was 
uo valid contract. for the insertion of 
the advertisement in the whole issue of 
programmes for the season. CUNKIEN 
VAN Het s K & THOMAS, Vrp. (1930), 
W. ALL. RR. AUS. 


34a. 


SuB-sEOT. 2.—ON 


84b. 


PRISONS. - 


Part I1.—Prison | Officers. 


Gas es Detention after receipt of remission marks.|—Morriss v. WINTER, No. 34b, post. 


Part II1.—Prisoners. 


Receipt of remission marks.|—-MorRRiss v. 


WINTER, No. 34b, poet. 


EARNING REMISSION (Vol. 
XXXVII., p. 561). 


No legal right te discharge.J|—-M. was con- 
victed in Dec. 1925, of certain misde- 
meanours & sentenced to two _ years’ 
imprisonment with hard labour & twelve 
months’ imprisonment, the sentences to run 
consecutively. An order was made by the 
ct. directing that he should be detained in 
prison in conformity with the sentences 


passed. He was first detained in Ports- 


_Prison. 


‘of Portsmouth 


oe corenasetinhemmeentenaematensatmaanhiesti-dhee eakhdLoatiieh ierantlaetorintemat 


PART III. SECT. 1, SUB-SECT. 1. 


Under Police dd 
Act-~-—Ielease 


Police 


mouth Prison & afterwards in Pentonville 
In Dec. 1927, after M. had been 
removed to Pentonville Priso:., the Governor 
of Portsmouth Prison indorsed on M.’s stage 
card the forfeiture of five remission marks, 
to make it agree with M.’s record. There 
was a dispute whether or not the Governor 
Prison had ordered the 
forfeiture of those marks on May 10, 1926, 
& the jury differed with regard to it. Asa 
result of the forfeiture of those five marks 
M. was released by the Governor of Penton- 
ville Prison on July 21, 1928, instead of on 
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Irregular removal of prisoner-— 
Prisons Regulation 
by habeas corpus.j— 
& Prisons Regulation Act, 


2 nae acer 


R. S. B. C. 1924, c. 91, 8. 33, cannot 
be invoked to support the 
removal from one gaol] to another of 
a prisoner who has been comnmitted for 
an offence under the Crimiual Code. 
Where a prisoner convicted under the 
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_ July 20. On Aug. 2, 1928, M. brought an 


action against the Governors of both prisons 
to recover damages for his detention in 
poecn during that one day. The jury found 
hat the Governor of Portsmouth Prison had 
not acted maliciously nor with intention to 
injure M., & that he had not made a false 
statement :—Held : the Prison Rules did not 
confer upon M. any legal right to an earlier 


.. discharge by the obtaining of remission 


marks, & that therefore the action could not 
succeed against either of the Governors ; 
having regard to the findings of the jury the 
action could not succeed against the Governor 
of Portsmouth Prison; that deft. was 
protected by Public, Authorities Protection 
Act, 1893 (c. 61), as the action was not 
brought within six months of the act that 
caused the damage, there being no con- 
tinuance of the injury or da e, as there 
was no continuance of the act by that deft. 
which caused the damage; lastly, the 
Governor of Pentonville Prison was pro- 
tected, as he had merely acted in’ pursuance 
of the order of the ct.—MorriIss v. WINTER, 
[1930] 1 K. B. 243; 99 L. J. K. B. 101; 142 
aoe 67; 45 T. L. R. 643; 28 Cox, C. C. 


Code was 80 removed under said section 
after serving part of his sentence an 
order for his release was made under 


A.-G, "9 


habeas i ad vw. TARCHUK, [1928] 
3 W. W. R. 577; 50 Can. Crim. Cas. 
423.-—CAN. 


Vol. XEXVIL Cases 176—1 08a ) " Le 


PRIZE LAW AND JURISDICTION. 
Part IIl.—Enemy Character. 


176. Add. Annotation :—Refd. Sassoon v. Inter- | 220. After this case add :— 
national Banking Corpn., [1927] A. 0. 711. Abandonment to neutral underwriter by 
192. Add. Annotation :—Refd. Allgemeine Ver- enemy—After seizure in prize —Detention 


sicherungs-Gesellschaft Helvetia v. German under Order in Council -—-- Application of 
Property Administrator, [1931] 1 K. B. 672. Trading with the Enemy Amendment Act, ° 

220. Add. Annotation :—Distd. Allgemeine Ver- 1914 (c. 12), s. 6.|-—-Sce ALIENS, No. 3800, 
sicherungs-Gesellschaft Helvetia v. German ante, 





Property Administrator, [1931] 1 I<. B. 672. 


Part IV.—Capture. 


327. Add. Annotation :——As to (Ll) Refd. Allge- German Property Administrntor, [1981] 1 
meine Versicherungs-(esclischaft, Helvetia x. kK, B. O72, 


Part VIl.-—Contraband. 


780. Add. Annotation :—Refd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, 
£1929] 1 K. B. 470. | 


866. Add. Annotation :-—Generally, Refd. Sassoon 
one Banking Corpn., [1827] A. O. 
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Part 1X.—-Jurisdiction of Prize Courts. 


1071. Add. Annotation :-— Generally, Consd. Allge- | 1080. A dd. Annotation :---Refd. Allpemeine Ver- 
meine Versicherungs-CGesellschaft Helvetia | sicherungs-CGeselschatt Helvetia ao. German 
v. German Property Administrator, [1051] Property Administrator, |UOSE] 1K, B. 672. 
1 K. B. 672. | 


Part X.—Claims. 


1121. Add. Annotation :-—Refd. Allgemeine Ver- | 1177 
sicherungs-Gesellschaft Helvetia v. German | 
Property Administrator, [1931] 1 K. B. 672. |! jee mf V zy (1808), 6 

1181. Add. Annotation :—Consd. Allgemeine Ver- Bo OU ena) 
sicherungs-Gescllschaft Helvetia v. German | Ch. Rob. 75,n.; 165 E. R, 702, 

Property Administrator, [1931] 1 K. B. 072, | Annotution :-—Apld. The Roland (1915), 84 L. J. P. 17, 


a. ——---.]---THE ANNA CILiIsTIANA (1778), Hay 
& Marr. 16); 165 E. R. 37. 





Part XI.—-Procedure. 


1802a. —_— Ship formerly enemy property— | TuF Hockimxc, THE GENESEE (10917), 8 
Transfer of ownership. —THE KANKAKEE, | Lioyd, Pr. Cas. 74, P. OC. , 
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PART VI. SECT. 4, SUB-SECT. 6. | 

t. Revad., Stewart, 38, n. PART VII. SECT. 6, SUB-SECT. 4, 
PART Vi. SECT. vi | r. Revad., Stewart, 122, uu. 

n. Reved., Btewart, 38, n. 


PART V. SECT. 4, SUB-SECT. 3.—A. | 


571 i. Liability for wrongful capture.] 
cA ZopIack (i812), Stewart, 333.— 





a ener e ae oo enema 
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Vol. XXXVI. Cases 11—114. - 


PUBLIC AUTHORITIES, BODIES AND OFFICERS. 
Part |.—Acts of State. 





11. Add. Annotation :—Consd. Musmann +. Wak CLAIMANTS Assocn., Lirp. v. R. (1980), 
Engelke, [1928] 1 K. B. 90. 47 T. L. R, 102, C. AL; affd.. 48 T. 1. R. 83 
14. Add. Annotation :—Apld. Engelke v. Mus- iG Bolt) Sie FETs : 
mann, [1928] A. C. 433. 66. To the cross-reforences following this case 
add ‘* Decrees of Russian Soviet Government 
16. . After the cross-reference following this case ~—Effect of.]|-—See No. 13, ante; COMPANIES, 
add “Status of person claiming diplomatic Nos. 8523, 8524, 8527a; CONSTITUTIONAL 
privilege. }—See CONSTITUTIONAL Law, No. LAW, No. 387a ; INSURANCE, 712a.”’ 
418a. 66a. -—----.]--The English cts. will not inquire into 
47. Add. Annotations : —Folld. Civilian War the validity of acts done by arecognised foreign 
Claimants Assocn., Ltd. v. R. (1930), 47 Govt. against. its own subjects in respect of 
T. L. R. 102. Consd. Iungarian Property property situate in its own territory. _ 
Administrator v. Finegold (1931), 100 L. J. In 1918 a scction of Russian revolutionaries 
K. B. 388. Refd. Re Mason (1928), 07 L. J. took & retained possession of movables in 
Ch. 321. Russia belonging to pltf. against her will. 
| 7 The act of those revolutionaries was sub- 
48a. ———.] -A co., whose members were British sequently adopted by the Soviet Republic, 
civilians who had suffered loss or damage by which was recognised in 1924 by the British 
warlike operations during the War, pre- Government as the de jure Govt. of Ruasia. 
sented a petition of right claiming on their In 1928 the movables in question were sold 
behalf payment of compensation out of the in Russia by the Soviet Republic to defts., 
money paid or payable as reparations by who brought them to Ingland. In an 
Germany under the Treaty of Versailles. action by pltf. to recover those movables or 
Suppliants contended that the Crown was damages for their detention or conversion :-— 
the agent or trustce of the claimants :— Held: the action failed, as the ct. could not 
Held: on demurrer, the Crown could not be inquire into the validity of the acts of a 
agent or trustee for individual subjects .in | foreign sovereign Power which had been 
any matter connected with the treaty-making: | recognised by the Govt. of this country. — 
Power, & the petition of right disclosed ne | PALEY OLGA PRINCESS v. Weisz, [19291 1 
claim in law against the Crown, & therefore ! K. B. 718; 98 L. J. Kh. B. 465; 141 L. 8. 
the demurrer must he allowed.—CIVILIAN | 207; 46'T. L. R. 865; 73 Sol. Jo. 283, C. A. 
Part IIll—Exercise of Statutory Powers, Duties, etc. 
84a. Acquiescence in wrongful] exercise—What | 90. Add. Annotations : --Consd. Dec Conservancy 
amounts to.|—Pltf. does not acquiesce in the Board v. McConnell, [1928] 2 K. B. 159; 
wrong-doing of a local authority by simply Blundy, Clark & Co. v. London & North 
standi by & assuming that the local Eastern Railway (1931), 100 L. J. WK. B. 401. 
authority is acting within its statutory | 493) Add. Annotation :~-Aa to (2) Refd. Bhindy, 
powers.—PIcGoTT v. MIDDLESEX COUNTY Clark & Co. v London & North Wastern 
Councrm, [1909) 1 Ch. 134; 77 1. J. Ch. Railway (1931), 100 1. J. K. Be 400, 
818; 99 L. T. 662; 72 J. P. 461; 52 Sol. Jo. : ; 
698; 6L. G. R. 1177. 105. Add. Arinotalion :---Refd. Edwards 1. A.-G. 
86. Add. Annotation :-—Consd. Blundy, Clark & for Canada (10929), 46 T. L. R. 4. 


Co. v. London & North Eastern Railway 


114, 


Add. Annotation :-~Refd. Farnworth v. MWan- 


(1931), 100 L. J. K. B. 401. 


PART II. 


sa. Remuneration.) — (1) The fact 
that a statute which creates a public 
office provides that the remuneration 
of tho officer as fixed: by order in 
council shall be paid out of the con- 
solidated revenue fund does not imply 
# condition that there must. be a special 
vote of supply by the Legislature for 
such remuneration in order to render 
the officer entitled to payment thereof ; 
& the fact that the Legislature does 
make such special votes from year to 
year does not establish that such 
practice is legally sap sre dy 
Where such a statute provided 

that the officer was to be i a by 
order in council] & should hold office 
during good behaviour but be re- 
movable by the Lieutenant-Governor 
in Council for cause & an order in 


| 
| 
| 
| 


| chester Corpn., [1929] 1 K. B. 533. 


en 


council) bad appointed, & tired the 


en ens 


ee ene eee a a RE eR te le mae * 


remuneration of, an officer, who gave : 


no cause for removal, & an wenendment 


to the statute transferred his duties | 


& repealed the provision ag to bis 
tenure of office & removal for cause, 
but did not abolish the offiee :—- Tiled : 
even if such amendment placed thy 
officer fin a position where bis re- 
muneration might be termninated a 
the Lieutenant-Governor in Connell, 
yet an order in council waa peccssury 
to terminate it, & until such order was 
passcd the officer, having continued 
ready to perfarra his duties, 
entitled to reeeive said remunerulion.- 
MaAcDONALD v. 1/., (1930) 1 W. W. FR. 
700; 3D. L. R. 4635.—-CAN, 


PART Hil. SECT. 1. 
sx. Fecercias of diseretion- No inter- 


I 


Wak | 


Sa ee en ne ene ee eee ee ee 


a eee eee A 


Jercnee by courts.J- he rule that theo 
ed, WH not interferes with the exercise 
of the discretion of Mintsters of the 
Crown provided no statulory  pro- 
Vision i4 tnfringed applied herein in 


holding that the payment by the 
Department of Education of | the 


weeondary school grant to the S. sehou!) 
district was legal & authorised under 
PabHe Schools Act.-- RUSSELL SCHOOL 
DispRiocr fe. SHELLMOUTH TURAL MUNT- 
CIPALITy, (1931] 2 W. WW. rR. 629 4 
D. L. R. 309.---CAN. 


PART III. SECT. 4, SUB-SECT. 1. 

aa. Delete this case. 

e (p. 28) i. ——-.]J—Applt. munict- 
ality In tbe exercise of powers con- 
erred by Municipal Corpns. Act, 1906, 
8, 235, coustructed certain roads, & 
there was evidence that In consequence 


. ENGuse AND ‘Emrree Dienst SUPPLEMENT. 


127. Add. Annotation :—Consd. Manchester Corpn. | 226. 


132. 


135. 
137. 
141. 


147. 
160. 


177. 


178. 
209, 


221. 





v. Farnworth (1920), 46 T. L. R. 86. 


Add. Annotation :—Refd. Manchester Corpn. 
v. Farnworth (1929), 46 T. L. R. 86. 


Add. Annotation :—Consd. Blundy, Clark & 
Co. v. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 


Add. Annotation :—<As to (3) Consd. Man- 
chester Oorpn. v. Farnworth (1929), 46 
T. L. R. 85. 

Add. Annotation :—Refd. Blundy, Clark & 
Co. v. London & North Eastern Railway 
(1981), 100 L. J. K. B. 401. 


Add. Annotation :—Refd.’ St. Anne’s Well 
Brewery Co. v. Roberts (1928), 92.J. P. 180. 
Add. Annotation :—As to.(1) Refd. Blundy, 
Clark & Co. v. London North Eastern 
Railway (1981), 100 L. J. K. B. 401. 


Add. Annotation: — Refd. Bournemouth- 


Swanage Motor ere & Ferry Co. v. Harvey 


& Sons, [1930] A. C. 549. 


Add. Annotation ;—Retd. QGraigola. Merthyr 


Co. v. Swansea Corpn., [1928] Ch. 235. 


Add. Annotations :—As to (5) Consd. Dee 
Conservancy. Board v. McConnell. [1928] 
2K. B. 159. Generally, Refd. Blundy, Clark 
& Co. v. London & orth Eastern Railway 
(1931), 100 L. J. K. B. 401. 

Add. Annotation :—Generally, Refd. Blundy, 
Olark & Co. v. London & North Eastern 
Railway (1981), 100 L. J. K. B. 401. 





244. 


240. 


256. 


is ra 


Add. Annotation :—Generally, Consd. -Blungy, 
Clark & Co. v. London & North Eastern 
Railway (1931), 100 L. J. K. B. 401. 


Add. Annotation :—Generally, Refd. Farn- 
oe v. Manchester : ‘Corpn., 471929) 1K. B. 
Add. Annotation :—Generally, Retd. Blundy, 
Clark & Co. v. London & North Eastern 
Railway (1981), 100 L. J. K. B. 401. 


Add. Annotation :—Consd. Manchester Corpn. 
v. Farnworth (1929), 46 T. L. R. 86. 


263a. ——— Fumes from power station.]—PIltf., 


* 


a 


268. 


_ CORPN. v. FARNWORTH, [1 


who was a farmer, was the occupier of 
property in the neighbourhood of an 
electricity palge station which had been 
erected by deft core under Parliamentary 
powers, & which d fumes heavily 
charged with niinkar &) & sulphur compounds so 
as to damage the property occupied by ltf. In 
an action for a nuisance :—Held: ectric 
Lighting (Clauses) Act, 1899 (c. 19), did not 
expressly make defts. ‘liable for @ nuisance, 
but as defts. had not proved the nuisance 
to be the inevitable result of the exercise 


of their statutory powers pltf. was entitled 


to an injunction & Cee ee ae CHESTER 

30] A.C. 171; 99 
L. J. K..B. 83; 047. P. 62; 46 'T. L. BR. 85 ; 
73 Sol. Jo. 818 ; 27 L. G. R. 709: sub nom. 
FARNWORTH v. MANCHESTER CoRPN., 142 
L. T. 145, H. L. 


Add. Annotation :—Consd. Farnworth v. 
Manchester Oorpn., [1929] 1 K. B. 533. 





thereof storm waters which formerly 
soaked away now flowed down on to 
which were low- 


& flooded them. lt was within the 
powers of applt. municipality to carry 
out at considerable cost such a system 
of drainage as might have obviated the 
injury to resps., but it did not do so :-— 
Held; resps. were without remedy 
since applt. munioipality constructed 
the roads without negligence in a 
proper manner: & in the bond fide 
exercise of its statutory powers.— 
CLAREMONT MUNICIPALITY v. FSER- 
GU8ON, CLAREMONT BUNCE ALITY v. 
L. M, FERGUSON, CLAREMONT MUNICI- 
PALITY v. A. BR. N FERGUBON, [1928) 
R. 117.— AUS, 


W.A.L. 

© (p. 28) fi. -}—Owing to the 
bursting of a water pipe which was 
part, of deft. city’s waterworks system 
pitfs.’ lands were flooded & damaged. 
Tho system was installed by the city 
under statutory authority, & jt was 
found that. the city In doing so eh not 
been guilty of any negligence & had 





not acted in an unreasonable or 
oppreseiye way :—Hceld: the city was 
not Hable ~~RENAHAN v. ye. 


Crry, [1930] 3 WwW. W. R. 
)D.L. R. 1018; 43 B.C. R. 147, CAN. 


PART III. SECT. 4, SUB-SECT. 3. 
n. Revad., [1923] 8. 0. R. 397. 


PART III. SECT. 5, SUB-SECT. 1. 
192 xiv. Revad., 31S. OC. R. 61. 

ga. Liability - of munici 
neillor—C tea pen Da 


cou 

What an officer of a eoten. does i in 

_ corporate capacity cannot hurt tue 
in his individual capacity. Thus tho 
mere fact that a pltf. who has snetained 


personal injury as the result of the 
negligence of a vill council is a 
member of the. council does not pre- 


clude him from recovering damages 
from the v Pitf., a member of 
the oa Ee the deft. vill war 
injured by the explcson of a chemical 

e while he was pro- 


ceeding to use it In helping, together 
with others, to put out a fire in the 
village. The jury found that deft. 
village was negligent in not having the 
fire extinguisher properly inspected &. 
kept in perfect wor order, & also 
found pitt. ipa ee contributory 
rch Festa but only because of the 
fact that he was a councillor & not 
because of his operation of th 
tinguisher. The village bad appointed 
a fire chief & ted him, at a 
council mecting, to see that the fire 
extinguishers were ke it in proper 
working order :—He judgment 
should be entered for itt. —SMITH ¥. 
KELLIBER VILLAGE, {1931} 4 D. L. 2. 
103; Bed (1930) 2 W. 30} is 638; 4 
Dp. L reveg., [1930] 1 D. . RR. 
878; 248, L. R. 198; erage W.W.. 


655.--CAN. 
PART III, SECT. 6, SUB-SECT. 1.—-A 
228 i. -——— git }-—SEORETARY 


OF STaTB FoR IND N COUNCIL v. 
rg (1928), I. Th “R. "51 All. 291.— 


228 fi. ———- ——— ase RURAL 
MUNICIPALITY STADNICE, ty vie 8 
D. R. 103; (1928) S. C. 


228 lil. See e Now a 
SPRINGFIELD & T 


HE RvuRaL M 
palin, (1808) 4 “nL L. R. ee (1928) 
al 198; 37 Man. L R. 453.— 
in handling of wheat— 
Wheat Harvest 
Rn of indorsce o 


an owner of wheat who has | 
it to the 





Gate ae for ligence in the 
care & handling of the wheat so 


delivered ‘for the ee whereb oo 
amount payable under the cates 
is diminished.— ROBINSON v. STATE OF 


2 


SouTa AUSTRALIA, [1929] A. O. 469.— 
ee 


m. {ction against municipality -- 
Effect of Sati or boundaries. )--- 
OBIREK v. BIFRO RURAL Munior- 
PALITY, {1930) 1 Ww. Ww. Kh. 949; 3 
D. L. I. 507.—CAN. 


PART III. SECT. 6, SUB-SECT. 2.-——-A. 


261 i. Vibration from blusting 
operations.}—In the course of its 
operations in constructing a welr, 
deft. co., by blasting with dynamite, 
caused injury to some of pltf.’s build- 

8:—-Held: liable for damages. 
While Department of Railways & 
Canals Act, R. 8S. on C., 1927, gives 
general authority to direct the con- 
struction of all railways & canals & 
all works appertaining thereto, Darlin. 
ment did not sanction the use of a 
articular means, namely, dynamite.— 
TLLITERRI 0. NORTHERN CONSTRUC- 
TION Co., Agee 4p... R. 731; 66 
O. I. R. 128.—-CAN. 


PART III, SECT. 6, SUB-SECT. 2.-——-B. 
268 i. General rule. |-—-SURATEE, BaRa 





BaZAaR Co., LTp. v. at et oe GoRPN. 
i=in, (1927), I. L. R. 5 Ran. 


i. fore from Viabiltity— 
Obeeution. Po oe ee }—The . 
lature of Ontario has not given 
municipalities of the Province euthority 
to permit telephone coos. to oogupy the 
streets & hways with their es & 


wires for a longer eae at one time, 
men five years. ment by a 
unicipality_ to permit, by irrevocable 


Hoanea: a Nene ia ea co, to oooups the 
streets with aeage is ultra v — 
CORALT OCORPN. v. TEMISKAMING TELE- 
PHONE fae (Ont. y (1919), §9 8. C. R. 62; 

47 D. L. R. 301.—OAN, 

20. Interference with level of water— 
Private corporation in charge of dam— 
Subject to_control of Govern 


Co., LID, [1930T 1 
D. L. R. 445.—CAN. 


278. Add. Annotation :—Refd. Manchester Corpn.. 
v. Farnworth (1929), 46 T. L. R. 85. ia 


Add. Annotation :—Refd. Manchester Corpn. 
v. Farnworth, [1980] A. C. 171. 


Add. Annotation :—Generally, Refd. Blundy, 
Olark & Co. v. London a North ators 
Railway (1931), 100 L. J. K. B. 401. 


Add. Annotations :—As to (1) Consd. Farn- 
worth v. Manchester Corpn., [1929] 1 K. B. 
, 688. Refd. Manchester Corpn. v. Farnworth 
(1929), 46 T. L. RB. 865. 


288. Add. Annotation :—Apld. Farnworth v. Man- 
chester Oorpn., [1929] 1 K. B. 583. 


Add. Annotation :—Folld. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 864. 


-}~The police appointed by the watch 


275. 


280. 


298. 


298a. 





RR TERR meer eR 


317. 
818. 
330. 
334. 


Part 1V.—-Exemptions 


343. Add. Annotation:---Refd.  Gilleghan  v. 
Minister of Health (1931), 47 T. L. It. 489. 

3438a. ——— Ministry of Health.]—Ministry of 
Health Act, 1919 (c. 21), s. 7 (1), does not 
enable an action to be brought against the 
Minister for alleged breach of a contract 
made by the Minister as a servant of the 


a SO COE FT RECENT AI LOR ITs WL Oem ee 


349. 
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‘Vol. a. .KVII.—Public Authorities. Cases 278-840. 


committee of a borough corpn., if they arrest 
& detain a person unlawfully, do not act as 
the servants or agents of the corpn. so as to 
render that body liable to an action for false 
imprisonment.—FIsHER v. OLDHAM CORPN., 
[1930] 2 K. B. 364; 99 L. J. K. B. 569; 148 
L. T. 281; 94 J.P. 132; 46 T. L. R. 890; 74 
ae Jo. 299; 28 L. G. R. 293; 20 Cox, OC. C. 
4. 


Add. Annotation :-—Refd. Scammell v. 
[1929] 1 K. B. 419. 

Add. Annotation :—Refd. Clark v. Epsom 
R. D. C., [1929] 1 Ch. 287. 

Add. Annotation :—Refd. Scammell v. Hurley, 
[1929] 1 K. B. 419. 


Add. Annotation :—Apld. Tlolt Bros. & 
Whitford ». Axbridge Rural District Council 
(1981), 95 JT. P. 87, 


Hurley, 


from Liability. 
roper remedy is against the 


Crown, & the : 

Crown by petition of right.---G1nLEGHAN »., 
Sree OF Heanm (1931), 47 kT. Te. RR. 
Add. Annotation :-—Refd. North Charterland 
Kixploration Co. (1910), Ltd. 7. R. (1980), 08 
L. J. Ch. 4838. 
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PART III. SECT. 7. 


296 xxiii, —-—.}—McSoRLEY v. ST, 


296 xxiv. -}—Where a munici- 
pality, in obedience to an Act of the 

sgislature, appoints an officer to 
perform a public service in which the 
oe has no special interest, & from 
which it derives no special benefit 
in its corporate capacity, such officer 
is not the servant or agent of the muni- 
cipality, &, therefore, it is not Hable 
for his negligence in the performance 
of his duties.—MraApD v. MARQUIS 
RURAL MUNIOIPALITY, [1928] 2 D. L. R. 


PART III. SECT. 9, SUB-SECT. 1. 


sa. Injunction—Claim to take more 
land than  ecessary.J—Deft. corpn. 
issued to pltf. notice of its intention to 
take the whole of her land for a certain 
public work, although it admitted that 
the area was larger than that actually 
required for the contemplated work. 
It also refused pltf.’s application for a 
permit to build on the land, on the 
round of its intention to take same 
or the work:—Held: granting an 
injunction restraining the corpn. from 
taking the whole of the land, it had 
no power under Public Works Act, 
1908, to take a larger area than it 
rary f uired for the public work : 
in tetraiag the ORE, Ge © pemmit to 
n re e appin. for a pe oO 
ren ree Se und of ite intention 
to take the land, & a writ of mandamus 
should issue compelling it to hear & 
determine the appln.—QUINLAN 2. 
WELLINGTON CORPN., [1929] N. Z. 
L. R. 491.—N.Z. 


PART III. SECT. 9, SUB-SECT. 2. 
816 i. Whether 
courts ousted.}—Deft. corpn. erec a 
power-house, & pltf. claimed 
against the oon for the escape of 
grit & smoke m a pone es 
the corpn. from 


using the power- 
house as it was being used :—Held : 
pitf. must 


be nonasuited, as ‘his only 





remedy must be determined in the 
manner provided by Public Works 
Act, 1908.—O’RRIEN v, WELLINGTON 
aN CoRPN., (av28) N. Z L. R. 215.— 


oi. ——.)-—Pitf., cy ner statement 
of claim, alleged that. deft. village 
Sonn: in 1927 lowered. the grade of 
a street in the village in front of her 
lands, thereby cutting off her acccss to 
her property from the street :—--feld - 
there being no allegation in the stato- 
ment of claim that the corpn. was 
guilty of negligence in the construction 
of the work, & no ground alleged which 
would entitle pltf. to damages at 
common law, &, so far as appeared 
froin the statement. of claim, the corpn. 
having acted within its powers in 
constructing the work, the only right 
of pltf. was to claim compensation for 
the injurious affection of her lands, 
under sect. 342 of Municipal Act, & 
ghe was restricted to that right & had 
no ht to bring an action.—-HOWE v. 
Pr. DALHOUBIE, (1929) 1 D. L. R. 585; 
63 O. L. R. 305.—CAN. 

ab. Order of Public Utility Board--- 
Right of appeal.) -—— NORTN WRATERN 
Utiiries, Lrpo. ve. EpMextan Crry, 
(1929) S. C. R. 188.--CAN. 

ac. ——— -----} - - The Public Utilltics 
Act, 1923, Amendment Act 1927, 
provides for an appeal from an order 
of the Board upon a question of Juris- 
diction or upon @ question -.f law, but 
upon no other ground. In fixing o 
base for rates to he charged by applt. 
co. the Board tovk into account the 
fact that the co. hal eared undis- 
tributed profits beyond the return rate 
fixed for the preceding period & the 
Board, as a consequence of treating 


sh 
available for the amortisation fund, 
bad reduced the base on which the 
rates for the ensuing pene were fixed. 
The co., which contended that thix 
mothod of calcnlation was unfair & 
unreasonable & involved questions of 
jurisdiction or questions of law, applied 
for leave to ap. Held: no point 
of jurisdiction or of law was involved 
& the appeal could not be entertained. 
— WAINWRIGHT Gas Co., LTD. v. Waln- 


3 


as excessive profits & | 


WRIT, TOWN OF, K& BOARD OF PUBLIC 
Urry Comers. or ALBERTA, [1930] 
3OW. WLR. 3475 4 DL. R600, 
CAN. 


PART IV. SECT. 3, SUB-SECT. 1.~--A. 


bf. ——-- ~——- .dgrcement made for 
ulterior Eto.) —~QURKNSLAND INBUR- 
ANCE » Ltp, » SURLACO MUNICI- 
ae (1927), 30 W. A. L. R. 38.-~ 


_ 01, ----— Secretary of Slate for India 
in Counctl.|—Iu order that a contract 
may be binding upon the Secretary of 
State for India in Council, it must be 
made in strict oonformity with the 
provisions lald down in the statutes 
governing the matter.--KessoraM, 
PODDAR & Co. v. SECRETARY OF STATE 
FOR INDIA (1926), I. L. BR. 54 Cale, 
969.— IND. 


o ii, ---~— Mintater of Agriculture. }--- 
On the proper construction of Dried 
Fruits Act, 1924, in acquiring under 
that Act dricd fruits on behalf of Hira 
Majcsty. tho Minister of Agriculture 
ncts meorcly as the inatrumert of the 
Crown. The obligation to pay for 
the frulte is upon the Crown & not apon 
the Minister as such, &, therefore, is 
not subject to attachment by garnishea 

roceedings.—-MILDURA OO-OPERATIVE 
Print Co., Lip. v. NoYor, He NOYOR, 
Ex he MINISTER OF AGRICULTURR, 
(1928) V. L. KK. 390; (1928), Argua 
L. R. 254.~—-AUB. 

844 fi. Personal linbility— Question 
act.J\—Bocz v. HOGONNARD (1899), 
err. L. Rn. 69.---OAN, 


sb. Indemnity Act, 1920 (c. 48)— 
Effect of.}-—-Indemnuit Act, 1920, 
gs. 1 (1), does not apply to actions to 
enforce the implement bh Govt. 
Departments of their wartime con- 
tracts. The saving of actions in respect 
of “rights under, or alleged breac 
of, contract ’’ contained in sect. 1 (1) (0) 
applies to cases in which ri 


rights 
ve been interfered with, 
direotiy 


of 
4 


prerogative power.—GREENOcK CoRPH, 
v. THE ADMIRALTY, [1998) 8. OC. 237,—— 


Cases 355—'721. 
855. Add. Annotation :—Refd. A.-G. v. Goddard 


(1929), 98 I. J. K. B. 7438. 


868. Add. Annotation:—Refd. Gilleghan  v. 
\ Minister of Health (1981), 47 T. L. R. 439. 


5138. 
541 e 


ENGLisH AND Empren Digest SuPPLkMENT. | 


Add. Annotation :—Refd. Fisher v. Oldham 
Corpn., (1930) 2 K. B. 364. | 

Add. Annotations :—Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159. 
Refd. Blundy, Clark & Co. v. London & 


864. Add. Annotation 


OF HEALTH, No. 343a, ante. 


8387. Add. Citation :—138 L. T. 8. 
301. Add. Annotation :—Refd. Constantinesco v. 


R. (1927), 11 Tax Cas. 730. 


401. Add. 
(1020), 45 T. L. R. 643. 


402a. —-—- Detention after receipt of remission 
WINTER, 


marks.]|—-MoRRIss_ v. 
post. 


420. Add. Annotation :—-Refd. Leitch (William) & 
Co. v. Leydon, Barr (A. G.) & Co. v. Macgeo- 

' ghegan (1980), 47 T. L. R. 81. 
Failure to record appearance——Officer 
of court.|—Fincu v. RISLEY (1593), cited 


436a. 





Poph. 25; 79 W. R. 1146. 


488. Add. Antolin :—Refd. L. C. C. v. Hackney 


B. C.,-[1928] 2 K. B. 588. 


Minister of Health (1931), 47 T. L. 
865a. Ministry of Health. ]|—-GILLEGHAN v. MINISTER 


Annotation :—Folld. Morriss v. Winter 


Gilleghan _v. 


. 439. 401. 


553. 


North Eastern Railway (1931), 100 L. J. K. B. 


Add. Annotation :—As to (2) Refd. Hearts of 
Oak Assurance 


Co. uv. A.-G. (1931), 47 


T. L, R. 579, 


555. 


Add. Annotation ;—Refd. R. v. Divine, Ex p. 


Walton, [1930] 2 K. B. 29. 


601. 


604. 


No. 40a, 


636. 
698. 
701. 


708. 


| . Dagenham U. D. C., [19291 1 


% 


te atte EO | NERO tron carr om taeyyngertem 


Add. Annotation :—Consd. More v. Weaver, 
[1928] 2 K. B: 520. 


Add. Annotation :—Consd. More v. Weaver, 
[1928] 2 K. B. 520. 


In the third line of the existing paragraph 
read ‘‘ 1813 ” for ‘ 1913.” 


Add. Annotation : 5 
v. Ward (1928), 188 L. T. 
Add. Citations :—[{1928] 2 K. B. 1; 
K. B. at p. 59 ; 
Add. Annotation :—As to (2) Refd. Brown v. 





308. 
97 L. J. 
138 lL. T. 308 ; 26 L. G. RR. 10. 


K. B. 737. °* 


Part V.—Interest or Bias of Judicial and Quasi-Judicial 


719. Add. Annotation :—Generally, Refd. Maclean 
v. Workers’ Union, [1929] 1 Ch. 602. 


721... Add. Annotations : — Refd. 


ot on A A EN ND 8 RE wn OP ne 





et ne le NR RR | ren mem 


PART IV. SECT. 3, SUB-SECT. 2.-—A. 


$66 ff. -~—--.)-—A servant of the 
Crown is Hable for his own wrongful 
actsa.—-MORTON v. BARTLETT (1874), 
15 N. Lb. R. (2 Pug. ) 215. —-CAN. 


878 xil. Trespass by pathmaster.)} 
——In trespass ve ae & municipal corpn. 
for the act thelr pathmaaster, in 
causing statute labour to be performed 
on certain land of piltf., alluged by 
defta. to be an orginal allowance for 
road, it appeared that the pathmaster 
acted under an order written by the 
clerk, by the direction of the council 
while in session :—Held: sufficient to 
render tho corpn. liable, & a bye-law 
was not necessary.—-NEVILLE v. Koss 
TOWNSHIP GCORPN. (1872), 22 C. P. 
487.—CAN. 


- (a). 

878 xviil. --~—-.J--The Land Settle- 
ment Board, “created by Land Settle- 
ment & Development Act, R. S. B. OC. 
1924, c. 128, is a department of the 
Govt., “x, there being nothing in said 
Act or other statutes which gives it a 
right to sue or be sued, no action lies 
against it for acts done in its official 
capacity.-—-RATTENBURY  ¥. LAND 
SETTLEMENT BOARD, (1928] 3 D. L. R. 
382; [1928] 2 W. W. R. a 39 B.C. R, 

523° affd., (19391 1D. Li R. 242.~— 








PART IV. SECT. 8, SUB-SECT. 2 
. (d) ii. 


516 i. Peers with demand. _ 
FHfeld: production, perusal, & a copy 
of a search-warrant. having been de- 
manded by pltfs. & furnished to them, 
thoir remedy, if aggrieved, was against 
thoae issuing the warrant, & an action 
against the constables was atayed by 
tin order made upon summary applica- 
tion under Nite Authorities Pro- 
tection Act, R. 8. O., 1927, ss. 8, 10.—-- 


Bodies. 


Maclean v. 





ee oe emer 


v. WILLIAMS, 


SOLLOWAY MILIS & Ca. 
Cc. Cc. 


11930) 3 D. L. Rh. 953; 53 Can. 
403; 65 O. Ll. lt. 243.—CAN, 


PART IV. aa r aaiaiee 4 

sf. Commissioners of Public Works.) 
—By a private Act, St. Stephen Green, 
Dublin, which previously had been 
vested in comrs. as a private square, 
was vested in the Comrs. of Public 
Works, who were, by the Act, charged 
with the duty of maintaining the same, 
to be used as a public park, with power 
to accept private snbscriptions from 
persons willing to contribute towards 
carrying into execution the purposes 
of the Act, but with no power to levy 
rates or tolls. though authorised to 
defray such of the expenses incurred 
in carrying the Act into execution as 
could not. be defrayed out of moncys 
received by them under the Act out 
of moneys to be pr rovided by Parlia- 
ment. Plitf. in this action sought 
damages for injuries received by him 
while lawfully using the square, by 
coming in contact with an iron railing, 
which the statement of claim alleged 
was erected therein by the Comrs. of 
Public Works in a negl 
gerous manner :—Held: the Comrs. 
of Public Works in ireland were not, 
by virtue of the Act, constituted 
servants of the Crown.—WHEELER r. 
Comrs. OF PUBLIC Works, [1903] 2 
J. R. 202.—IR. 


PART IV. SECT. 3, SUB-SECT. 4.—B. 


f i. Driver of eee er }-—-MorkasSuh 
t. DARTMOUTH, (1931] 1 D, L. R. 413.— 


»» (1937) 1 D. L..R. 969; 
226, - 


sei S. ¢ R. 2 

sg. Inspectors a ig aie under 
Noxious W eeds ct.]—Inspectors 
~ sat rengs by a iaunteloality under 
oxious Weeds Act, 1924, o. 20, are 


é 


Workers’ Union, {1929] 1 Ch. 602; 
Huntingdon Confirmin 
George & Stamford 
1 K. B. 698. 


igent & dan- 


R. v. 
Authority, Ez p. 
otels, Ltd., [1929] 


sere earers aa vie 


not employees or agents of the muni- 
cipality, but are public officers per- 
forming public services for the benefit, 
not of the municipality in Its corporate 
capacity, but of its inhabitants & those 
of the Province generally. —MgEaAD 1. 
arte es RURAL MUNICIPALITY, [1928] 
2 ae 524; [1928] 1 W. W. BR. 756. 


PART IV. SECT. 4, SUB-SECT. 1. 

543 ii. ———- ———. ]—-He O’CUONNOR v. 
LEMIEUX, [1927] 3 D. L. R. 831; 60 
O. L. R. at p. 374.—CAN. 


PART IV. SECT. 4, SUB-SECT, 3. 


568 i. Judicial proceedings --- Not 
ministerial diuties.J}---The acts -pro- 
tected _by sect. 9 of Magistrates Act, 
k. 8S. B, C., 1924, are judicial acts, &, 
therefore, even judicial officers are not 
entitled to immunity under the sect. 
with respect to ministerial acts.-— 
CANADIAN (CREDIT MEN’S TRUST 
ASSOCN. (SOMERVILLE CANNERY Co., 
Lo) v. JOHNSTON, ee 3 W. W. -t. 

; 4D. L. R. 569..—CAN 


PART IV. eae 4, SUB-SECT. 6.— 


e a ° 
so. Officials of Department of Marine 
& Lishcrics—Not within Magistrates 


Act, R. S. B. C., 1924.)--SoMERVILLE 
CANNERY Co. vt. JOHNSTON, ([931] 3 
Dp. Ju. R. 318.—CAN. 


PART IV. SECT. 4, SUB-SECT. 6.— 


sh. Faildre to return conviction— 
Form of action.}—-DRAKE v. PRESTON 
(1873), 34 U. C. R. 257.—CAN. 


PART IV. SECT. 6, SUB-SECT. 2.— 


B. (0). 
Ode i. -——— Board of. Public Utility 
misstoners— Public Utilities 
1933 (c. 58), @ gue Cr j—Zte STANTON 


GorpDon, [1927] 1 D. L. R. 278; 
eee ae ia 769; 223 Alta. L. R. 


Vol. XXXVII.—Public Authorities. Cases 788—887, 


Part Vi.—Statutory Protection—Public Authorities 
Protection 


738. 


736. 


Add. Annotation :—As to (1) Consd. Scammell 
v. Hurley, [1929] 1 K. B. 419. 


Add, Annotation :—Refd. Graigola Merthyr | 


Co. v. Swansea Corpn. (1928), 138 L. T. 465. 


739a. S. P. Moss v. SarForp Corpn. (1908), 72 


766. 


777a. Duty to prosecute.|—-Held : 


784. 


795. 
800. 
803. 


804. 


808a. 


827. 
839. 


854. 


J.P. Jo. 341. 


Add. Annotation :—Refd. Graigola Merthyr 
Co. v. Swansea Corpn., [1929] A. C. 344. 


the duty to 
prosecute for an offence is not a “ public 
duty ’ within Public Authorities Protection 
Act, 1893 (c. 61), s. 1.—Hanrin v, LONDON 
County Counc, (1929), 141 L. T. 120; 93 
J.P. 160; 45 T. L. R. 318; 271. G. R. 497; 
28 Cox, C. C. 618. 

Add. Annotations :—-Refd. Scammell v. Hurley, 
[1929] 1 K. B. 419; Graigola Merthyr Co. v. 
Swansea Corpn., [102%] A. C. 344, 

Add. Annotation :-—Reid. Scammell v. Hurley, 
[1929] 1 K. B. 419. 


Add. Annotation :—Refd. Scammell v. Hurley, 
[1929] 1 K. B. 419. 

Add. Annotation :—Apld. Graigola Merthyr 
Co. v. Swansea Corpn., [1928] Ch. 235. 


Substitute Cilations.---[1929] A. C. 344; 98 
L. J. Ch. 233; 140 L. T. 505; 93 5. P. 121: 
45 T. L. R. 219; 73 Sol. Jo. 109; 271, GR. 
243, H. L. 

e} Tf a party bond fide, & not absurdly, 
believes that he is acting in pursuance of a 
statute, he is entitled to the special -pro- 
tection which the legislature intended for 
him, although he has done an illegal act.— 
SPOONER v. JURDOW (1850), 4 Moo. Ind. App. 
353; 6 Moo. P. C. C. 257; 18 I. RR. 734, 
Pac: 

Add. Annotation :—Consd. R. v. Minister of 
Health, Fa p. Yaffe, [1930] 2 K. B. 98. 


Add. Annotation :—-Consd. Scammell 
Hurley, [1929] 1 K. B. 419. 

Add. Annotation :-—As to (1) Refd. Scammell 
v. Hurley, [1929] 1 K. B. 419. 





Vv. 


854a. ———.]--Where deft. appears to be acting 


as a member of a public body under statutory 
authority & pleads the six months’ limitation 
imposed by Public Authorities Protection 
Act, 1893 (c. 61), as the period within which 
an action must be brought in respect of his 
acts, pltf. can defeat that claim by proving, 
on sufficient evidence, that deft. was not 





aide tome tg nae Pee 


{ 


-- 


Act. 


really intending to act in pursuance of his 
statutory authority, but was using his pre- 
tended authority from some improper motive, 
such as spite or for a purpose entirely out- 
side statutory justification. 

Where defts. are found purporting to 
execute a statute, the burden of proof is on 
pitf. to prove the existence of such a dis- 
honest motive & the absence of any honest 
desire to execute the statute, & such existence 
& absence should be found only on strong 
« cogent evidence. -.-SCAMMELL G. & NEPHEW, 
Lap. v. Huruey, [1929] 1 K. B. 419; 98 
LJ. K. B. 08; 140 L. I. 286; 938 J. P. 98; 
27 L. G. BR. 53; sub nom. SCAMMELL G. & 
NepHew, Lrp. vo. Arriuce, 46 T. 1. RR. 75 3 73 
Sol. Jo. 12, CC: A. 


Annotation :—Refd. 2. v. Minister of Health, Kr p, Yaffe, 
(1930) 2 KK. B. 9s, 


860. 


860a. 


861. 


863. 


864. 


86x. 


870. 


876. 


882a. 


884. 


885. 


886. 


887. 


Add. Annotation :-~-Folld. Runcorn Guardians 
v. Worrall (1980), 94 0. 2. Jo. 205. 
Recovery of loan by guardians.] -:- 
RUNCORN GUARDIANS vt. WorKALL (1930), 04 
J.P. Jo. 205, D.C, 
Add. Annolation :.-Refd. Rov. 1.0. C., Ban, 
Swan & Edgar (1927) (1020), Ld L. 2. 690. 
Add. Annotation :--Apld. Graigola Merthyr 
Co. v. Swansea Corpn., (1920) A. ©. 344, 
Add. Annotation »--Consd. Graizela Merthyr 
to. v. Swansea Corpn., (28; Ch. 235, 
Add. Annotation :--Refd. Graigola Merthyr 
Co. v. Swansea Corpn., [1920] A. C. 344. 
Add. Annotation :--Consd. Graigola Merthyr 
Co. v. Swansea Corpn., [1928] Sh. 245. 
Add. Annotation :-— Refd. Scainmell v. Turley, 
[1929] 1 K. 13. 419. 
--]---Certiorart is not a “ proceeding 
within Public Authorities Protection Act, 
1893 (c. 61), 8. L.--Rt. v. LONDON CouUNTY 
Counci,, Vx p. SWAN & EvGan (1027), Trp. 
(1929), 141 L. T. 5903; 45 TP. LR. 5t2, D.C, 
Add. Annotation : ~-Refa. Ni. uv TC. C., Wap. 
Swan & Edgar (1027) (1920), 141 1. ‘TY. 690. 
Add. Annotation :--Refd. R. 0, L. 0. C., ba p. 
Swan & dear (1927) (1929), 141 U. TP. o80. 
Add. Annotation :-—Reld. RB. v. LC. C., Wx p. 
Swan & Edgar (1927) (1928), 141 L. T. 590. 
Add. Annotation :—-Refd. BR. vu. . C. C., Bap. 
Swan & Edgar (1927) (1929), 141 LL. T. 690. 
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PART VI. SECT. 2. 

: 739 iii. —— Harbour trustees. j— 
The mere fact that bodies such as 
harbour trustees administer their 
undertaki under Acts of Parlia- 
ment is not sufficient to entitle them, 
QB Blt defenders, to expenses 
as between agent & client under Public 
Autborities Protection Act, 1893 (c. 61), 
8. 1 (b). They must base their motion 
upon such of the enactments ting 
their constitution & functions as are 
relevant to the question whether the 
action was “for an act done in pur- 
suance, or execution, or intended 
execution of any Act of Parliament, 
or of any public duty or authority, or 
in respect of any alleged neglect or 





! 
| 
| 


default in the execution of any such 
Act, duty, or authority.”-—1i v1NG- 
STONIA S&S. Co., LTp.  v. CLYDE 
NAVIGATION TRUSTEES, [1928] 8. ©. 
270.—8SCOT. 


PART VI. SECT. 3, SUB-SECT. 2. 


{ i. --— Negligencs—-Claim under 
Fatal Accidents Act,|--APPELBE 1? 
Wrst Corn Boarp oF Hearn, [1929} 
I. R. 107.~-IR. 


PART VI. SECT. 5, SUB-SECT. 1. 


sm. Admiralty proceedings in 
Exchequer Court of Canada—Act not 
applicable.}—SYDNEY, Caré BRETON 
& MONTREAL 8.S. Co. v. MONTREAL 


5 


LE re sn ne ee ee EE en | I mae ee 
ma 


HaRrBbour Coss, (1913), 15 Exch. C, f. 
20 D. L. It. 428. ~CAN, 


PART VI. SECT. 5, SUB-SECT. 2. 

861 {. ‘“ detion ” -- Against “ per- 
son?’ ~~ Wrongful tac sale.) -— Ifeld: 
Publie Authorities Protection Act not 
upplicable.—-KOWNATZKI t. BEAR LAKE 
ae CICA Distaice, (1931) 1D. lL. It. 
$34; (1930) 3 W. W. TL 3535 revad. 
on other grounds, (1931) 1 W. W. i. 
757; 4% 7). GL. R. 314.—CAN. 


PART VI. SECT. 5, SUB-SECT. 3. 

. Continutng~trespase—Action not 
iaerpedl hy Towns ation Act, 
1895 (c. 4).}—ARCHIBALD » TRURBO _ 
Corpn, (1900), 83 N. 8. R. 401.—CAN. - 


Cases S88—10380a. ENGLISH anD Empree Digest SUPPLEMENT. 
888. Add. Annotations :-—Retd. R. v. L. 0. 0., Fz 


31. 


ote. Detention after receipt of remission marks— | 


p- 
Swan & Edgar (1927) (1629), 141 L. T. 590. 
Mentd. Pickford v. Quirke, Pickford v. I. R. 
Comrs. (1927), 188 L. T. 500; R. v. St 
Marylebone Income Tax Comrs., Ex ». 
Schlesinger (1928), 13 Tax Cas. 746. 


Add. Annotation :—-Consd. Morriss v. Winter 
(1929), 45 T. L. R. 6438. 


Continuance by successive prison Governors. ] 
— -M. was convicted in Dec, 1925, of certai 
misdemeanours & sentenced. to two years’ 
imprisonment with hard labour & twelve 
months’ imprisonment, the sentences to run 
consecutively. An order was made by the 
ct, directing that he should be detained in 
prison in conformity’ with the sentences 
passed. He was first detained in Ports- 
mouth Prison & afterwards in Pentonville 
Prison. In Dec. 1927, after M. had been 
removed to Pentonville’ Prison, the Governor 
of Portsmouth Prison indorsed on M.’s stage 
card the forfeiture of five remission marks, 
to make it agree with M.’s record. There 
was a,dispute whether or not the Governor 
of Portsmouth Prison had ordered the 
forfeiture of those marks on May 10, 1926, 
& the jury differed with regard to it. As a 
result of the forfeiture of-those five marks M. 
was released by the Governor of Pentonville 
Prison on July 21, 1928, instead of on 


- July 20. On Aug. 2, 1928, M. brought an 


action against the Governors of both risons 
to recover damages for his detention in 


arnt 


prison during that one day. se Gath 
that the Governor of Poreacaen serbia ha 
not acted rag preted nor with intention t 
injure M., & that he bad not made a fale 


: statement :-—Held: the Biepes Rules did nc 


confer upon M. any le ba right to an earlie 
discharge by the obtaining of remissic 
marks, & that therefore the action could nc 


succeed against either of the Governors 


poe: Add. 


having regard to the findings of the jury tk 
action could not succeed against the Governc 
of Portsmouth Prison; & that deft. w. 
protected by the Public Authorities Pre 
tection Act, 1893 (c. 61), as the action w_ 
not brought within six months of the ac 
that caused the damage, there being no co: 
tinuance of the injury or damage, as the: 
was no continuance of the act by that def 
which caused the damage, & the Governc 
of Pentonville Prison was protected, as | 
had merely acted in pursuance of the orde 
of the ct.—Morriss v. WINTER, [1930] 

K. B. 2483; 99 L. J. K. B. 101; 142 L.° 
67; 28 Cox, C. C. 687. 


Annotation :—Refd. Morriss v. Wintr 
(1929), 45 T. Is. R. 648. 


955. Add. Annotations :——Consd. Graigola Merth, 


956. 


Oo. v. Swansea Corpn., [1928] Ch. 235. Ref 
Morriss v. Winter (1929), 45 T. L. R. 643. 


Add. Annotation :—Refd. Blundy, Clark 
Co. v. London & North Eastern Ballwe 
(1931), 100 L. J. K. B. 401. 


966. Add. Annotation :—Consd. Graigola ‘Merth: 


Co. v. ah Corpn., [1920] A. O. 344. 


Part Vill.—Tenure and Compensation for Abolition of 


1087. Add. Annotation :—Apld. Stoke Newington 
ichards (1929), 


Borough Council v.— 





iA L. + 650. 
PART VI. SECT. 6, SUB-SECT. 1.—A. 
hi. -——— Helease oft pig com ted 
son [rome liability 


Span under The “Town Ack 
ian Ps 66 for leave to bring an action 
against wh. for injuries sustained, 


with respect to the accident did not 
oa boeragtt it in such & manner as to lead 

to refuse to exercise its 
cretion under said section to allow the 
action e.. be brought.—Re Rora & 
Esrevan Town, ae iid Bale L. R. 609; 
{1928} 2 W. W. 6.—CAN. 


PART VL SECT. 6, SUB-SECT. 6. 
n (p. 188) i Where nih in 
paapere of want of repatr caused by 
mn : nrice v. Savur STR. 
MaRIB. ut 7] 4D. GL R. 800; 61 
. R. 246 ; the rear eld L. R. 
564; ‘1038] 8. C. R. 809.—CAN 


o (p. —— ————. }—Mo Grzcor 
v. RS iba ty D.L. RR. 181.—CAN. 


o (p. ayia —— ds to aby rere ES 
Mirra v, Orry or Letras B (Alta.) 
11987) 4 “4 D. LR 10195 11987) 8 

eins 

00 ( a i.—-—~ WEIR v. 
Poueenkae. {1931} 3 ‘D. TB gn 
CAN. 





00 (p. 135) fi, —-—- ——-.]}--To con- 


Office. 
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aera ESI met ha ne are 


stitute reasonable excuse there must 
be such incapacity, either mental or 
physical, on the part of the injured 
petsons as to ronder him incapable of 
iscussing business affairs or giving 
ane ucueus for the notice.—BISssELL 
ee age are abe 18 D. L. R. 825; 
Spay inapector. }+In an action 
by” "a0 Indian living on an Indian 
reserve against a fishery inspector & a 
game & fishery overseer in trover, to 
recover the value of a seine fishing net, 
the property of eee seized by defts. 
upon the pea th defts Pita Tae 
Dominion Fisheries ‘Act, 191 
Ontario Game & Fisheries Act, ou 
no Hoense to fish having been taken out 
by pltf. or those who used the seine for 
fishing : eld an no ener apd of agit 
necessary.——-SERO ©. GAULT ’ 
50 O. L. Re 27 5 64 D. L. R. 327. 


sr. Effect of negotiations by city claims 
aerial notice given—Limitat ce 
per suspended.|-——-CaMILLO 1. - 
MONTON, [1930] 3 5. L. R. 670.— CAN. 


PART VIII. SECT. 1, SUB-SECT. 2. 
Notwithstanding con- 


LARKINS v. SUMMERaIDE, [1938) 
. R. 841.—OCAN. 
rly pes per apa ‘euccessor 
ntedon fa i pel sucoéssor—— 
to salary in Heu of notice. ie 
"6 


See 





the Govt., but coul 


harge or disra 
pont ots of any, pe oes ey ~ be lh: 
of the heads 0 


1039a. Children of deceased constable—Constab. 
aaa | (Ireland) Act, 1922 (c. 55), Sched. Part 
4.J—EGAN v. A. -G., No. 1048a, post, 


ee eel 


BLAKELEY vw. CEARLES WOOD Ror. 





a oea Te ey 2 2D. L. R. 65° 

a 1 W 828; 37 Men L. : 
1 ah e 

weights & measures. )- 

ah, i offive of inspector w. 

a a eee ublic office tenable duri 

life or good i es (2) an inspect. 

was not dicmiseal at t. 


pleasure ee the Govechor in Ooun 
as the holder of a ais office und 

be remov 
from oftice good. ae au ces in et 
sessions for 


pane aes Or 
Hep. yan ws (209), To 08. R.W.8.* 

88 189: 90. L: 
1 ioe Aas: 


st. Delegation of a fo depa: 
mental heade.}—-The eeicbon coun 
of Sydney passed a resolution providi 
that, the OF at 


tive S ertneate subject tA teppeet 
the town clerk, whose decision was 
be ly An roe ee who was 8’ 


ve uently & separa 
jad brought oat eee alien 


councll for 
A the nee power 
delegate ita “authority to dischaz 


1046. Add. Avhotélion :-—Consd. Stoke Newington compensation on his com ulsory retirement 
Boro Council v. Richards (1929), 45 are not, on. his death, entitled to an read pension 
T. L, R. 650. atuity unless his death haa taken place 
1047. Add. Annotation :—Consd. Kiddie v. Port wit 12 months from the date of his receipt 
of London Authority (1929), 93 J. P. ae of such compensation, inasmuch, as, by 
1048a. For loss of salary—Meaning of sal clause 6 of Royal Irish Constabulary Pensions 
Constabulary (Ireland) Act, 1982 c. 55) 1— Order, 1922, the children of a pensioned 
(1) In Constabulary (Ireland) ct, 192 constable are not, by the mere fact of his 
(c. 85), by which compensation on the bodes death, entitled to any allowances unless he 
of salary is payable to the members of the has died within 12 months from the grant of 
disbanded’ ‘Hoval- Conatabulasy. the. word his pension.—EGan v, A.G.. [1931] A. ©. 
“salary? means wages or pay & does not 118 5 100 L. J. Ch. 18; 144 L. T. 227; 47 
include allowances, such as allowances for f. L. R. 91; 74 Sol. Jo. 849, H. L. 
odgine house-rent, & servant. (2) Under | 1057. Add. Annotation :—Consd. Stoke Newington 
r. 4 of the Sched. to the Act the Borough Council v. Richards (1929), 46 
children of a constable who has received T. L. R. 650. 


eed 
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employee on gory sORE Mont- (987) I. R. 285, ” read“ Wiga v, PART VIII. SECT. 2, SUB-SECT. 3. 
AL UNOIL G, OF LRISH REE STATE, ’ 
140; 45 N.S 0.—AUS. A. C. 674; 96 L. J. P. S:, 88; 137 sw. Calculated on years of actwul 


T, 460; 43 T. L. R. 4 : service— Addition of yeara under county 
PART VIII. SECT. 2, SUB-SECT. 2. 


acheme,)—O’SULLIVAN 0. LIMERIOK 
See, further, DEPENDENOIES, Nos. | C. C.,, AO HM ». LIiMpRioK C. C., 
n. For ‘‘ W1GG v. COCHRANB v, A.-G., | 714b, 714c. [1928] 1. R. 493.- IR. 


Vol, XXXVIN.—Public Authorities. Cases 1046—1087; 3 


Cases 9-70. 


Eneuis# anp Empree Dickst SUPPLEMENT. = 9 


PUBLIC HEALTH AND LOCAL ADMINISTRATION. 
Part I11—Control by Ministry of Health, 


9. Add. Annotation :—Refd. A.-G. v: Sunderland 
Corpn. (1929), 46 T. L. R. 10. : 

10a. ——— Confirmation of unauthorised improve- 
ment scheme—Effect of Housing Act, 1925 

(5). |-—-MINISTER OF HEALTH v. R.., 

Ex p. YAFFE, No. 506c, post. 


(c. 14), 8. 40 








14. Add. Annotation :—Dbtd. R. v. Minister of 
Health, Hz p. Yaffe, [1930] 2 K. B. 98. L. J. Ch. 88: 
20. Add. Annotation :—As to (1) Consd. Crediton nae as ae 4 
Gas Co. v. Crediton U. C., [1928] Ch. 447. 
28. Add. Annotation :—Refd. Clark v. Epsom | gg. 
R. D. O., [1929] 1 Ch. 287. 
29. Add. Annotation :—Generally, Refd. Blundy, 
Clark & Co. v. London & North Eastern 
Railway (1931), 100 L. J. K. B. 401. . 486. 
Part V.— —Bye- -Laws. 
49. Ada. Annotation :—--Refd. KR. v. Minister of | 70. 
Health, Ka p. Yaffe, [1930] 2 K. B. 98, 
PART 1. mm (p. 156) i, -—-— mas 
sa. Power to acquire land-—For ire MIDDLETON & GODERION, [1931] 4 
offices.}—MAYVILLE LocaL ADMINIS- L. R. 75,.--CAN,. 
TRATION & Heaura Boarp v. GreLink “ 
(1928), 49 N. L. R. 148.—S. AF. aed V. SECT. 2, SUB-SECT. 1.*: 


PART II. SECT. 38. 


o i. —— Order for abatement of 
nutsance made on report of—Hffect 
of report of Department of Health.}— 
LEATHER v. DOOLITTLE Co., LIrn., 
[1928) 2 D. L. R. 805; 62 0. L. R. 
162.—-CAN. 


PART III. SECT. 1. 


sb. Meaning of * public shaw” in 
byc-law —: Dog racing.—Held; dog 
racing handicaps, conducted in a ground 
apeclaly adapted for dog racing, to 
which the publica were admitted os 
spectators on payment, were not a 

public show ” within Burgh Police 
(Shotland) Act, 1892, 8. 397. mee aa Nace 
1, MORRISON, [1930] 8. C. (J.) 42.-- 
SCOT 


"PART V. SECT. 1. 
a (p. 156) i. ——~ By Railway & 
Municipal Board—Does not validate 


es reas Re Casa Toma, 
Wear) 4 . 645; 610. LR. 
‘t. oy ee Leave to appeul 





from Board—Grounds for erentene. }— 
Fee Casa Loma, [1927] 4 D. L. R. 645; 
61 O. L. R. 187.—-CAN. 

ee (p. ase) i.—- —-——.}—-Re 
McCuTCcHE & . TORONTO CORPN, 
(1863), 22 yO C. R. 613.—CAN. 

ay (p. 156) f. aie ns Neon: 

tance with ition preceden 
Grnow in passing a bye-law a munici 





council exceeds ‘its limited jurisdiction 


or ignores a Fender precedent to the 
exercise of the powers conferred on it 
by statute the duty of the ot. is to 
quash the bye-law for illegality er, in 
the case ‘of a eateassthtear unacr it, to 
dismiss the nant therefore, 
evidence is admissible to olicw that the 


condition precedent had not been 

complied with.—R. ex rel. DONALD ¢ 

THOMPSON ane 3 ty eee ” 16291 
563; 62 


D. L. R. 958 
Can. . Cas. 4 47.-——CAN, 


—— ——.|]—The duty of a local 
authority under 1875 Act, s. 15, to keep 
‘sewers in repair cannot be enforced by an 
action by @ private person for a mandatory 
injunction. 


The proper remedy is a com- 


plaint to the Minister of Health under sect. 





ee ee oe 


52 «if v. ae bi 
J19307 1 D. L. hk. 834; 53 Can. ©. CC. 
242.---CAN. 





ooo (p. 157) i. Bye-law pro- 
hibiting thi A of animals—Ercept 
with consent of council — Condilions 
under which gonsent given not set ort.|— 
MILLER v. BriautTon Ciry, [1928] 
V.L. R. 375; [1928] Argus L. R. 209. 
—AUB. 

dddd (p. 157) i. ———- ——--.]—Fte Fox- 
OROFT & LONDON, (1927) 4 D. L. Hs 
one 61 0. L. R. 209; revsd. [1928] 1 

D.L. Rf. 849; OL O.L. "R. 553.--CAN. 

r (p. 158) 1. —~- -—- Scrutiny— 
Powers of county court judge.|—A 
county ct. judge holding a scrutiny of 
the ballot papers deposited in a vote 
on & municipal bye-law may go behind 
the voters’ list & inquire if a tenant 
whose name is placed thereon has the 
rosidential qualification entitling him 
to vote. The judge has no power to 
inquire whether rejected ballots were 
cust for or against the bye-law. 
Ballots rejected on a scrutiny must be 
deducted from the total number of 
votes cast in favour of the bye-law.— 


ara ete v. MEHRING, 1913] 47 
. ©. R. 451.—-CAN. 
aa (p. 158) i. —— ener a 
Howse oa Pe ceed abe CoRPN., Re 
Sweer & ONTO CORPN., [1928] 
IDL He 952% ReLO.L.R Rh. 563.---CAN. 
aa (p. 158) fi. ----~— Question for 


municipal council. |—-HURST vt. MERSEA, 

{1931] 3D. LL. R. 355.—CAN. 
so. Right to estion validify—In 

paramere pr inga. Le Lala. : saine is 


pee tent in a summary p 
to challenge the validity ot a bye law 
made by a local authority, even t rte 
it has obtained the Sprenvet he 
Sheriff & of the oe 
Davip LAWs0ON v. TOREANOE. 
ae 8. © 119 “se SCOT. 

. Bye Sirs in the “‘ interests of the 
ane "In a otermining whether a city 


8 


299 of the Act.—CLARK v. Epsom Runa 
‘DPistRior Councm, [1929] 1 Ch. 287; 98 


140 L. T. 246; 93 J. P. 67 ; 


45 T. L. R. 106; 27 L. G. R. 328. 


Add. Annotations :—Apld. Clark v. Epsom 
R. D. C., [1929] 1 Ch. 287. 
Performers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1980), 46 T. L. R. 


Refd. Musical 


Add. Annotation :—~Refd. R. v. Minister of 
Health, Ea p. Yaffe, [1930] 2 K. B. 98. 
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bye-law was ‘f passed bond side in D 
interests of the eity ”’ within the city’ 
charter, allegations of unreasonab . 
ness, oppressiveness & unequal opera- 
tion are of importunco only so far as 
they have a hear ing upon the questions 
of * bona fides’? & “ public interests.”’ 
The question of hat are the interests 
of the city is certainly, at least primd 
facie, one for the city council to pass 
upon without undue interference from 
the cts. The mere fact that a bye-law 
benefita one individual or class at the 
expense of another does not necessarily 
indicate that it is not in the * interests 
of the city.’ The burden of showing 
that a bye-law, otherwise valid, was 
not passed in good faith in the interests 
of tho city is on the person attacking 
it.—KEILY v. KDMONTON Crry, (1931) 
1 W. W. il. 365; 2 2. Ta TR. 705.— 
CAN. 


se. Pyec-law in future tense ~-Valid.|—-- 
Str. GERVAIS v. GOULET, [1931] 3 
D. L. R. 604.--CAN, 


PART V..SECT. 2, SUB-SECT. 2. 


54 ili. ——-. Re DuNniLoP & TOWN: 
snipe OF DovRo (1859), 18 U. CG R. 


geese A 
- 160) i, Bye-law creating 
lien or unpaid water rates—Ulira 
vires. ee ae ag v. SYDNEY CORPN., 


Me an _L. R. 486; 69 N.S. KR. 





b (p. 161) i. -}~—Re 
BOYLAN & TORONTO CORPN. , (1887), 
15 O. R. 13.—CAN. 

m (p. 161) 1. New 
Year’s Day.}—A county licensing ct. 
issued a ye-law that all licensed 

remises within the district incl bie 

& notels, except as 





vaemenenanae 








“travellers & lodgers therein, should “a 


crores wholly on New Year's Day, 
&, when New Yerar’s Day fell on & 
Sunday, then on Monday, Jan. 2 :— 
Held: under this bye-law a Monday 
falling on Jan. 2 must be treated as 
a Sunday, &, accordingly, that an 
hotel-keeper who had supplied - & CUs- 
tomer on such a plondey outwith the 


rmitted nis oortiA hours had not 
infringed cate where the 


Vol. XXXVII.—Public Health. Cases 120—168. 


120. Add. Annotation :—Refd. Bean v. Flaxton 


R. D. C. (1928), 189 L. T. 320. 


121a. -——— ——_.]—-Pltfs., a firm of builders who 


had, as a private enterprise of their own, 
built a number of houses upon land situate 
within the jurisdiction of defts., had not 
complied with defts.’ bye-laws as to the 
drainage, with the result that differences 
arose between the parties. Subsequently, 
by agreement, defts. 
committee to settle all outstanding matters, 
& an agreement was arrived at between pltfs. 
& the sub-committee. One of the tenns of 
that agreement was that pltfs.’ drainage 
scheme should remain, although it was con- 
trary to defts.’ bye-laws. Defts. having 
repudiated the agreement to which their 


Id = 


ee ees 


appointed a sub- ; 


sub-committee was a party, plifs. brought an 
action claiming specific performance :—Held : 
as it had not been established that the build- 
ing of the houses by pltfs. was, or formed part 
of, a housing scheme to which Housing Act, 
1925 (c. 14), 8. 99, applied, the verbal con- 
tract made by* the sub-committee was not 
binding on defts., for the reason that defts. 
could not confer upon the sub-committee a 
power of entering into any such contract. 
Neither had the Minister power under sect. 99 
to relax the bye-laws in a private building 
scheme.---WILLIAM BEAN & Sons, Ltn. v. 
FLAxTon Ruran Districr Counem, [1929] 
IK. B. 450; O8 L. I. I. B. 20; 139 L. T. 
020; 92 0.P. 121; 261. G. R. 336, 0. A. 
¢ 


Part VIl.—Legal Proceedings. 


1387a. -——— -~-—- Town Police Clauses Act, 1847 


(c. 89)..—A corpn. was convicted upon an 
information preferre: on behalf of a limited 
co. under sect. 47 of above Act, by one of 
its directors, for permitting a motor omnibus 
to be used as a hackney carriage within the 
prescribed area, without having obtained the 
necessary licence under the Act :-—Held: 
that P. H. Act, 1875, s. 253, takes the place 


authority for the district, the consent of the 
A.-G. is now a condition precedent to pro- 
ceedings for the recovery of penalties under 
the Town Police Clauses Act, 1847 (c. 80).—- 
SHEFFIELD Conpn, v. Krrson, [1920] 2 K. B. 
322; 08 1. J. 6. B. 561: 142d. TT. 203 03 
F,P.L1385:45-T. Tr. RR. 515: 73 Sol. Vo. 348; 
27 L. G. RR. 5833 28 Cox, ©. 674, D.C, 


Add. Annotation :-—-N.F. Sheffield Corpn. uv. 


of Town Police Clauses Act, 1847 (c. 89), 
‘any person 
recover penalties for offences against that 
Act, & therefore except in the case of informa- 
tion by a party aggrieved or the ! cn | 


s. 73, which enabled 
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customer was a bond fide traveller, who 
could Jawfully have been supplied on 
ed aoe v. Toss, [1928] 
S.C. (J.) 74.—SCOT. 

t (p. 161) i. —— Rate likely to 
produce less money than required.)—- 
Held: the ct. would not intorfere.— 
Re QIvcowrist & SULLIVAN CORPN. 
(1879), 44 U. C. R. 588.—CAN. 


e (p. 161) i. —— —— Street 
not yet opened.jJ—-A bye-law provided 
for the construction of side walks on 4. 
street. to be opened :—-Hfeld: as the 
street shown on the plan was not yet. 
& might never be a public street, the 
council exceeded its anthority in 
passing the byc-law, which should 
therefore be quashed ; e@ discretion 
of the ct. should not be exercised in 
favour of the bye-law.—-He CUAPPUS 
& LA SALLE Town, [1928] 2 D. L. Rh. 
950; 62 0. L. R. 140.—CAN. 

e (p. 161) fi. —— Bye-law 
authorising improvement of  street— 
Passed before land ucquired.}—Je 
Cyappua & LA SALLE Town, [1928] 
ean L. R. 950; 62 O. L. R. 140.— 


e (p. 161) fil, -——- --—— Bye-law 
regulating width of streets on laying- 
oul building siles—Whether applicable 
to roads giving access to building estate.) 
~-ROoBE v. SYDENHAM LOCAL ADMINIA- 
TRATION & HEALTH BoaRD (1928), 49 
N. L, R. 203.—S. AF. - 

dd (p. 161) i. ——— Fee imposed 
on every truck delivering merchandise 
Whether applicable to trucks belonging 
to owner outside municipality.j—Muni- 
cipal Act, R. 8. B. C. 1924, c. 179, 
5. 290 (34), as enacted by 1925, c. 35, 
8. 28, which empowers a municipality 
to impose a licence fee on “ the owner 
or driver of every truck plying for hire 
or used for the ‘delivery of wood, coal, 
merchandise or other commodity,” 
authorises it to demand the fee from 
every owner of a truck used for the 
delivery of merchandise within the 

















”? 


to 
Add, 





eee ees er ee ry 


municipality, even taouvh the owner 
fy an outsider.— WoRtTH VANCOUVER 
v. FL OR. Stewart & Cr, (1428) | 
W. W. RR. 5863 49 Can. Crim. Oas, 
216; 39 B.C. ih. 401,--CAN. 


dd (p. 161) fi, —-- -— > - Bye-law 
requiring vehicles licensed by tmen 
council to obtain additional county 


licence.J —Scorrisn. Moron TRACTION 
Co., Lip. uv. LANARKSHIRE OOUNTY 
Councrn, [1928] 5. GC. (Ct. of Sess.) 
900s rersd. (1929), 142 1. PT. 170 He 
---SCOT. 

dd (p. 161) tii. —--—- —- --, Bye-law 
prohibiting use of vehicle in juney bus 
service without licence -Jitney licences 
no longer issued, jJ—Te Siuawha, [1929; 
1D. 4b. 1. 321: 50 Gun. Crim. Cas, 267 | 
63 O. L. R. 158.—-CAN. 

dd (p. 161) iv. -—--— Jye-law preserib- 
ing parizing areas for vchirlea--Whether 
bye-law regulating traffie—lRight to 
charge for use of parking areas.) — 
SCHILLING ® MELBOURNE (ITY, [1928) 
V2. RR. 302; 01928} Arena da BR. 205. 
—AUS. 

h (p. 162) 4. -~ -- Byelaw reatricting 
the carrying-on of restaurants.) — he 
BYE-Law No. 304 OF MINS BDOKA 
Town, WonG SING Uv. JSINNEDORA, 
(1918] 3 W. W. TR. 18). CAN. 

o (p. 162) i. ———- —--— Power ie smecep 
chimneys confined to chimney ingpectors, | 
—f. t. JOHNSTON (1876), 38 OG. OL. R. 
549.—CAN. 

se. —---- Regulation of batanic park- - 
Bye-law prohtbiting meetings urithout 
consent of governors —Valid.}--FOXx %. 
ALLCHURCH, [1926) &. A. 8S. Tt. 384, 
affd., 40 C. 1. 1. 135.--AU8, 


sf. ———- Licensing nape 1... Je 
Bropre & BOWMANVILLE ORPN, 
(1876), 38 U. C. fl. 580.—CAN. 


sg. —— Bye-law increasing service 
tax—Invalid.J—HarDy v. KDMONTON 
CORPN. (Alta), [10081 10. L. BR. 256; 
[1924] 3 W. W. R. 936.—-CAN. 
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Annotation 
Whitford o Axbridge Raval District Council 
(1931), 95 J.P. 87. 


a eee cree ee emo ne re ome 


| 





Kitson, [1929] 2 K. B. $22. 


> -Apld.  Hlalt Bros. o& 


ce ie ne eee ete tee 


sh. -—--- By-law reaubding the henas- 
tiny of motor trucks & apperchis used 
in truck eantage business -Construction | 

Re STRONACI, [19285 Dob. i, 216; 
49 Gan. Crim, Cas. 236; 61 0. 1. KR. 
636,-—~-CAN. 


PART V. SECT. 4. 


i, - ~- Atorney-General.) ~- Where 
the law resulting from the exercise of 
a statutory power to make a hye-law 
operates for the general advantage 
af the public at ferge, none but the 
A.-G. may sue in respoct of its breach. 
AG. & Luaiey oe ToS. Gt & San 
Pery., Ivtp., 1927] V. a. 223 [1927] 
Argus LL. BR. 225,--AUS. 

sj. Action to restrain enforcement of 
tHegal bye-lauw— hiffect of leural Maunicr- 
palily Act, 8, 355.) The provision of 
sect. 335 of Itural Munteipaity Act, 
Ro... 1920 (ce, 69), that nao action 
cad be commnenced in respect of any- 
thing done under an legal bye-low 
or resolution antil a month after the 
quashing or repealing of the bye-law 
or resolution & until a month after 
written notiee of the intention to bring 
the action door not apply to an action 
to prevent the municipality from 
enforcing rights claimed by IL under an 
iNegal bye law. — VILLESEUVE v, IUTMAL 
MUNICIPAL OF KELVINGTON, [1920] 2 
tr. TL. i. 919; 2 W.OW, RR. 1863 23 
S.L. . 406.—--CAN. 


PART V. SECT. 5. 


sr. Dye-law relating to licensing of 
chimney-auicepa Municipality nat on- 
titled to fie charges for cleaning.) - 
ScaANes vw. JOHNATON, [E980] 4 Do da Ft. 
290.--CAN 


PART VI. SECT. 2. 


sy. Keeping marine store without 
licence—In whose name action ltes.}— 
Hawirax Crry v. O'CONNOR (1882), 
15 N. 5. R. (3 R. & G.) 190.—0O o , 


Cases 198356, 


EnauisH AND Empree Digest SUPPLEMENT. 


Part VIil.—Particular Provisions. 


198. Add. Anvolution :—Refd. 


WOOD 
(1931), 145 L. T. 208; 
L. G. R. 335, C. A. 


286. Add. Annotation :—As to (3) Apld. Bean V. 
Flaxton R. D. ©. (1928), 139 L. T. 320. 
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PART VI. SECT. 5, SUB-SECT. 1. 


sz. Powers of arbitrator — Aesess- 
ment of compensation—Where corpora- 
tion had no pouer to exproprtate 
claimant’s land.}—Re St. MICHAEI,’S 
CoLtteGr & TORONTO erty: -» {1928] 
3D. L.R.710; 62 0.1L. R. 410.—CAN., 


PART VII. SECT. 2, SUB-SECT. 1. 
ki. —— Requiring licence-—~- Valid. |— 
WROBLEWSEI ¥. MOLAREN (1927), 29 

W. A. L. R. 24.—AUS. 
PART VII. SECT. 5, SUB-SECT, 2.—0O, 


sn. ‘* Addition” to building—W hat 
amounts to—Not new gambrel roof in 
liew of old tch roo ag mage alae v, 
VILLAGE OF Wakaw & aan (Sagk.), 
{1927) 3 W. W. R. 107.—C. 


PART VII. SECT. 5, ace nee 4.—A. 


so. What is public building — Club 
premises used ae top erga ded 
of club al ame 
PHRIES, [1928] 8 106 one) 
Argus l.. R. 27 AU 


PART VII. SECT. 5, Samon. 4.—B. 
sp. Who are oe aoe court 
house.|—R. v. ExeONe County JJ., 
(1928) N. I. 103.—IR 
PART VII. SECT. 5, SUB-SECT. 6.— 
e a e 
sq. Bye-law providing for formation 
of residential area-— Permitting erection 
of shops in specified strerts. ag AN oe 
v. COBURG CiTy, [1928] V. L. Rt. 334; 
1928) Argus L. R. (oT AUS. 


PART VI. SECT. 5, SUB-SECT. 9.--A. 


312 i. For “ Not retrospe elie read 
** Retrospective.” 
312 ij, ----.J--Re Upper CANADA 


Ls ra tis & MAGN 1con, [1931)4 D. LR. 
459,— CAN. 
PART VII. SECT. 5, SUB-SECT. 9.—C. 
829 1. Oontinuing offence—Erection 
of butlding without approval of plans-— 
oO i san disapproval served by 
the bye-laws waa a continuing ore: 
—PORTSTEWART URBAN DISTRI 
aa HaMiln, {1927) N. I 1. 181 — 


PART VII. SECT. 6, SUB-SECT. 1.——B. 


852 il, —— 7 i oh apd 
of contract for Rola oss é& sur 





of RIAL Soserr a bigs IOTOnEA 
Memorr PITAL v. Boorn, Lrn., . 
eG 4vpd. LL. R. 1016; 610. L. R. 
a fa 
res oO y—Bu aving 
settlement -}—On tho oertificate 


of her physician that ehe was a resident 
of me Clty of Sydney, G. was admitted 
to the Sydney h orpital aa a patient 
for treatment. It wa waa disco 

time later that G. had a legal] settlement 
at Glace Bay, & she was removed there 
& accepted. In the meantime there 
was due to the Sydney hospital the 
sum of $194.5 for hospital ces, 
including drugs & medicines. The 
amount Pane was admitted :—Held: 
the City of Sydney, paying the claim 


vered some 


London County 
Council v. Stilgoe (1931), 95 J. P. 149. 


199. Add. Annotation :—Refd, Re Whitaker, Rooke 
v. Whitaker, (1929] 1 cn’ 662. 


200. Add. Annotation :—Refd. Re Whitaker, Rooke 
v. Whitaker, [1929] 1 Ch. 662. 


265a. ——— Caravan-bungalows. |——RUvUIsLip-NORTH- 
URBAN DuistTricr CouNcIL vw. 
05 


: the contravention of 


LEE 
J. P. 1643; 29 


325. 


was entitled to 


of. the hospital, 
deft., & judgment 


indomnity against 
should be entered in favour o 
for the amount claimed with costs.— 
SYDNEY Orry v. GLACE Bay Town, 
juezei 1D. L. R. 729; 69 N. 8S. R. 


448.—CAN. 
352 lv. —— Charge on patient’s land 
oy husband 
e 


—Gives no charge on la 
for treatment of wife.}-< 
TITLES ACT, mare MoOBANEY ScEae 
MUNIOIPALITY CAVEAT, A ale 
W.W. FR. 898; 66 D. RR AN. 
352 v. No pipcdienee over 
liad mortyage.} —- MANUFACTURERS 
Ir—E INSURANCE Co. v. FLOWERY 
PLAINS (NO. 33), [1924] 1D. L. R. 66; 
20 Alta. L. R. 100; (1923) 3 W. W. RR. 
1361.—-CAN. 


352 vi. Action to recaver—Con- 
dition precedent.|—-Proof of the written 
eee required by ‘Town Act, 1927, 
8. 3 (4), is essential to the main- 
face of an action under s. 153 (9) 
for the recovery by a municipality of 
the value of the treatment & care 
furnished in a municipal hospital to an 
indigent sick on.—SISTERS OF 
CHARITY OF THE PROVIDENCE GENERAL 











HOSPITAL OF DAYSLAND 0. MARTY, 
EDMONTON CITY v. Many (Alta,), 


[1929] 4 D. L. R. 797; 
265.—CAN. . 





k i. For treatment of indigents— 
Hmergency.|—Where an tudigent resi- 
dent) of a rural municipality was 
adinitt ee to a hospital, as an emergency 
case, & the matron of the hospital 
called in a doctor on the rota to treat 
the case, held that, under Rural Munici- 
pality Act, KR. s. S., 1920, c. 89, he 
was entitled to recover from the rural 
municipality his reasonablo charges for 
nocessary services rendered the patient. 
---CoLks 1 WAWKEN RURAL MUNICI- 
PALITY, |1928] 3 W. W. 1. 532 ; at 
jen) 4D. L. 1071; 1 W. W. 


Ee .+—~The phrase 
“in case of emergency ’’ in sect. Mg ( (1) 
of Rural Muniaipality Act, TR. ° 
1030, which imposes a liability on al 
ninnicipalities for hospital services 
rendered their indigent rosidents at. the 
municipality’s request or ‘‘in case of 
emergency,’ refers to some urgent 
need, some condition of the patient 
requiring his immediate ad on to a 
hospital.-—PrRince ALBERT Crry v. 
CANWOOD RURAL Oe [1931] 
2W. WW. R36; 2 DL. RR. 955.— 


CAN. 

k iii. —--- —--- Contract---Fulfilinent 
of atatidory conditions.J—The council 
of deft. municipality passed a resolu- 
tion authorising the reeve & secretary 
to “handle the case ” of a boy who 
had been admitted to pltf.’s hospital, 
&, following a report from the secretary 
as to his interview with pltf., the 
council passed another resolution 
authorising the payment of a certaltl 
sum per week while the boy continued 
in the hospital. Pltf. sued for the 
balance of'an amount alleged to be duc 
to him under said arrangement :-— 


10 


ee ae 








pitf.: 


/ CAN. 
lm 


308. Add. Annotation :—Apld. Bean v. Flaxton 
. R. D. C. (1928), 1389 L. T. $20. 

318. Add. Annotation :—Refd. R. v. Minister of 
Health, Hz p., Yaffe, [1930] 2 K. B. 98. 
333a. Relaxation of bye-law—Under Housing Act, 

1925 (c. 14), s. 99.)—Wir11AM BEAN & Sone, 
Lap. v. FLAXTON 
No. 121a, ante. 
389. Add. Annotation :—Generally, Refd. Graigola 
Merthyr Co. v. Swansea Corpn., [1928] Ch. 


URAL DISTRICT COUNCIL, 


356. Add. Annotation :—Consd. Brown v. Dagen- 
ham U. D. O., [1929] 1 K. B. 737. 


Held: pltf. was entitled to assume in 
entering intotthe contract that the 
conditions necessary to enable the 
council to act had been fulfilled & was 
not obliged to prove at the trial that 
the patient came within them.—Bupp 
V. AMBRIA RURAL MUNICIPALITY, 
[1931] 1 W. W. R.177; 2D. 1L. R. 258. 
—CAN. 


—-- -—— Tubercular patients.) 


' Kkiv. 
—Seet. 15 (2) of Sanatoria for Con- 


sumptives Act, R. 8S. O., 1927, is not 
impliedly repealed by sect. 21 of 
Hospitals & Charitable wvnetitutions 
Act, R. S. O., 1927. Pltf. assocn., 
therefore, held ontitled to recover 
from deft. municipality for treatment 
of an indigont patient rosident in the 


municipality. —NATIONAL SANATORIUM 
ASSOCN. t. BKRACKBRIDGE, [1930] 4 
D.L. K. 417; 65 0. L. R. 623; revsg., 


65 O. L. TR. 385.—CAN. 


kv. ——— --—It is only in cases 
where the municipality has authorised 
the treatment or attendance that it 
can be held liable under Rural Munici- 
pality Act, 1920, to a physician for 
services rendered by hisn to an indigent. 
-—BLACK 0. EDPENWOLD RURAL MUNIOI- 
PAMITY OF, [1931] 1 D. L. R. 577; 
[1930] 3 W. W. R. 529.—CAN. 


k vi. ———.]—__ Where a city owns 
a hospital & the hospital board is not a 
body corporate, but merely a man 
body which the city may appoint to con- 
duct the hospital, the right of action to 
recover for the treatment of indigents 
which arises under Rural Municipality 
Act, ss. 198, 199, is vested in the city, 
not in the hospital board. In such an 
action the f that deft. gers esd 
did not answer the notice whic 
hospital board, as required by sect. 
199 (1) (@), sent to it, does not preclude 
it from disputing the Mer hi residence 
& i perce of the “dere. op in clea 
—Moosz Jaw, OF v. RURAL 
MUNICIPALITY OF RRELL (Sask.), 
[1930)2D.L. R. 813 7120] 3W. W.R. 
573; 2458. I. R. 170.—CAN. 


. vii, -—-—— ---A physician or 
rgeon cannot hold a munici - 
district Jiable for services rende 
resident indigent in the absence of the 
written order required by sect. 150 (4) 
of Municipal District. Act, 1926, except 
where under soct. 150 (5) the order 
may be dispensed with in respect of a 
tirst visit in a case of sudden & urgent 
necessity ;: but oven in the latter case 
the practitioner who voluntarily renders 
such services cannot hold the district 
liable therefor unless they have been 
sanctioned by the district.—-W AGNER 
v. Ping LAK®B MUNICIPAL DISTRICT, 
ee ae W. R. 481; 4D. L. R. 


k vii. -—— -—— Rene villuge 
liable. J—JACKES ‘W ALBURG 
VILLAGE, [1987] 3 W. OW. R. 534.— 











PART VIL, SECT. 6, SUB-SEOT, 2.—0 
= Liabiliiy of muntotpality to 
itch dap; Poin 8 ty to pay 


386. 


Vol. :2.0s1411.—Public Health, Cases 886—5060. 


Add. Citation :—{1928] 1 K. B. 65, D. ©. 


485a. Power of local authority to vary order, |-—- 


502a. 


502b. 


CHER v. ILKESTON CoRPN. (1931). 48 
T. L. R. 44, 0. A, verge 
——— From owner—Who is owner.]}— 
A solr., acting for the administratrix of a 
deceased person’s estate, employed a builder 
to collect the rents of three working-class 
houses, & to pay the proceeds over to him. 





| 





| 
| 


The local authority having executed works | 


under Housing, Town Planning, etc. Act, 


{ 


1919 (c. 35), s. 38 (see, now, Housing Act, | 


1925 (c. 14), s. 3), sought to recover the 
expenses from the solr. as “ owner ’”’ within 
sect. 38 :—Held: he was the owner, though 
he was not the person who received the rent 
directly m the tenants, as there might 
be more than one owner, & every one receiving 
the rent, as rent, in succession became the 
‘““owner.”’—WaAtTTs v. BATTERSEA CORPN., 
[1929] 2 K. B. 63; 98 L. J. K. B. 273; 140 
L. T. 504; 93 J. P. 187; 45 T. L. R. 224; 
73 Sol. Jo. 143; 27 L. G. R. 307, C. A. 
—— Statutory charge—Incidence of 
charge.|——The charg: created by LTousing 
Act, 1925 (c. 14), 8. 4. is not a charge on the 
interests of the rack-rent owner only, but is 
a charge upon the entirety of the interests 
in the premises.—PADDINGTON Borovan 
CoUNCIL v. FINUCANE, [1928] Ch. 567; 97 
lu. J. Ch. 219; 189 L. T. 368; 92 5. P. 68; 
26. G. R. 283. 





sinoranen :—~Folld. Bristol Corpn. v. Virgin, [1928] 2 K. B. 


502ce. ——- ——- ——— ———..]——The charge given 


to a local authority in respect of repaims h¢ 
Housing Act, 1925 (c. 14), s. 3, is a charge on 
the whole of the proprietary intcrests in the 
premises, & ranks in priarity to a feo farm 
rent already issuing out of the premises.--- 
Bristot Corpn. v. VIRGIN, [1928] 2 K. B. 
622; 97 L. J. K. B. 522; 139 LL. T. 375; 
923. P.145; 441 L. R. 546; 26. G. R. 
443, D. C. 


506a. Improvement scheme— Validity— Particulars 


a, 


at request of he. 


ah oO - }—CAMERON 
v. DAUPHIN (1904), 14 Man. L. R. 573 ; 
. 99.— CAN. 


4COL. T 


st. 





Dangerous slope adjoini 
Liability of owner to pay cost of fencing— 
Erected local authority. 

MaGisTRaTEs v. SKAFIELD'S 
COUNTERS TRUSTEES, 


of proposed development must be shown. |— 
An improvement scheme purporting to be 
made under the provisions of Housing Act, 
1925 (c. 14), after providing for the acquisi- 


FE SS = ee A mg erp I 


tion & clearing of an unhealthy area, proceeded ! 


to empower the local authority to sell, lease | 


or otherwise dispose of, as they thought fit, 
the cleared area or to appropriate or use it 
for any purpose approved by the Minister 
of Health. The scheme further provided that 
if the Minister so required, the local authority 
should. provide a number of dwellings, not 


ne ne ee ae ee ee eee. 


exceeding 72, suitable for accommodation |, 


of persons of the working classes, on & site 
either within or without the area, according 


to a scheme to be approved by the Minister. | 


The scheme had been presented to the 
Minister with a petition for its confirmation : 
—Held: in order to be a valid improvement 
scheme within Part II. of the Act, a scheme 
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cerns 2 apa me 


PART VII. SECT. 10. 
streel— 
}-- BUCKIR | 


DowAGER 
gs. C. 


in a farming 
{1928} 


hae a eee 


(Ct. of Sess.) 525.—SCOT. 


PART VII. SECT. 11, SUB-SECT. 4.—C. 

av. Town Planning & Development! 
Act, 1920—Whewer ajplicable to guls- 
division into farming «reas-~—Private 
roads marked. on plan.}--A piece of Jand, 
comprising about 14,000 acres, situated 


boundaries of a district council area, 


11 


Yatle, (19311A.C. 191. Retd 
Kr op. Entertainments Protection Assoon., Ltd., [1931] 
2K. 8B. 215. 


506c. —-- 


must, besides providing for the acquisition 
« clearance of an area, contain particulars of 
the proposed development of the area, & not 
confer on the local authority an unrestricted 
power to sell or lease the cleared area.— 
R. ov. MINISTER OF HEALTH, Hx p. Davis, 
[1929] 1 K. B. 619; 98 L. J. K. B. 686; 141 
LL. T. 6; 93 J. P. 49; 46 7. J. R. 345; 27 
I. G. R. 677, C. A. 


one | :—Apld. Kh. v. Minister of Health, Eur. j Yaffe, 


t., Wap. 
Council, 


2K. B. os. Distd. Minister of Health v. 


~ Roe. Londen Count. 


506b, --— —~- —- Power of local authority to sell 


or lease cleared area.|-—R. v. MINISTER OF 
likauru, Fa p. Davis, No. 606a, ante. 


Confirmation of unauthorised 
scheme-—Effect of Housing Act, 1925 (c. 14), 
Ss. 40 (5).|—Housing Act, 1925 (e. 14), 8. 40, 
Which empowers the Minister of Health to 
make an order contimming, with or without 
Modifications, an iaprovement scheme made 
under the Act, & provides that “ the order of 
the Minister when made shall have effect as . 
if enacted in this Act,’ does not preclude the 
et. from calling in question the order of the 
Minister where the scheme presented to him 
for confirmation. iso inconsistent with the 
provisions of the Act. 

The Corpn. of Liverpool submitted to the 
Minister of Health for confirmation a docu- 
ment under the commen seat purporting: to 
be an improvement seheme vider Housing 
Act, 1925 (e. 14), 8. 35, in respeet of an 
unhealthy arca within the city. whe first 
part of this document, after detiniue the area 
proposed to be dealt with, by clause 4, 
empowered the corpn. in general terms to 
make & widen & stop up oor deviate any 
rireet in the area, directed then: to appro- 
priate other parts of the land to the erection 
of dwelling-houses for the working classes, 
& provided that: any lands not required for 
these purposes might be disposed of as the 
corpnh. might think fit. The second part 
contained estimates of the cost of acquiring 
the Jand & of the lay-out, & stated that 
there were no surplus Jands. The Minister, 
after holding a public Jocal inquiry, made an 
order modifying the seheme hy providing 
(inter alia), in leu of clause 6, that the whole 
of the lands in the area should, suiyect to 
the provision of any necessary streets & 
approaches, be used for the purpoe af 
rehousing, & confirming the scheme as so 
modified. The owner of two houses waich 
it was proposed to acquire compulsorily 
under the scheme on account of their sanitary 
coudition obtained a rule nisi for a writ of 
certiorart to quash the order of the Minister 
as being made without jurisdiction, inasmuch 
as the scheme which the order purported to 
confirm was not ap itaproverpent scheme 
within the meaning of the Act mm respect 
that) (a) it was not accompanied by a lay- 


here A wenn 


er en ee ore ney 


by the owner Inte 
plan was deposited 


ce ee me 


| was subdivided 
twelve lots. A 
in the Lands Titles Regtstration Office, 
& showed certain private roada which 
were marked “ private roads to he 
vested in’? the owner :—- : the 
fee-simple of these roads did not vest, 
j by virtue of ‘Town Planning & pibeakd 
meut Act, 1920, in the district council. 

N DistTRicT OOUNCIL ». BRUCE, 


thin th ~~LOXTO? 
He : (1927) 8. A. S. R. 463.--AU8, 


Cases 506c—-607. 


out plan & (b) it provided that land within 
the area might be disposed of as the corpn. 
might think fit:—Held: the scheme, what- 
ever its defects, was an improvement scheme 
within the meaning of the Act, & any defects 
in the scheme had been cured by the order 
of the Minister.—MINISTER OF HEALTH v. 
R., Ea p. YAF¥FR, [1931] A. C. 494; 100 
L. J. K. B. 306; 47 T. L. R. 337 ; 75 Sol. Jo. 
232; sub nom. Rh. v. MINISTER OF HEALTH, 
Ea p. YAFFE, 145 L. T. 08; 95 J. P. 125; 
29 L. G. R. 305, Hi. L. 


Annotation :—Refd. 1. v. London County Council, Ex p. 
pr oeeenl Protection Assoen., Ltd. (1931), 144 L. T. 


509a. Subsidy—Amount—Houses completed after 
passing of Housing Financial Provisions Act, 
1924 (c. 35).]—STeiIn (Joun G.) & Co., Lrn. 
v. STIRLING COUNTY COUNCIL EASTERN 
Districr COMMITEE (1927), 91 J. P. 205; 
26 L. G. R. 61, H. L. 


509b. —--— Agreement waiving compliance with 
bye-law—-Whether authorised under Housing 
Act, 1925 (c. 14), s. 99.) —Winniam Bran & 
Sons, Lrp. v. FLAXTON RuRAL DIstThIcT 
Cotne!n, No. 121a, ante. 


Appeal to county court—-Not limited to 
question of law.]--FLETCHER v. ILKESTON 
Corpn., [1931] 48 T. L. R. 44, C. A. 


518. Add. Annotation :—As to (2) Refd. Brown v. 
Dagenham U. D. C., [1929] 1 K. B. 737. 


533. Add. Cilations :—sub nom. R. v. WaARrB- 
LINGTON Ovenrsters, 22 I. T. O. S. 304; 


518a. 
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ENGLISH AND Emprre Digest SUPPLEMENT. 


18 J. P. 647; sub nom. Ez p. WARBLINGTON 
OVERSEERS, 18 Jur. 494. 


5384. Add. Citation :—sub nom. R. v. DEVERELL, 
23 L. J. M.C. 121. 
Add. Annotations :—Refd. R. v. Kingswinford 
Overseers (1854), 2 E. & B. 688 ; Backhouse 
v. Bishopwearmouth (1861), 7 Jur. N. 8. 338, 


549. Add. Annotation :—Consd. Woolliscroft v. 
Stoke-on-Trent Corpn. (1928), 92 J. P. 150. 


556a. Registration—Removal from  register— 
Grounds for.|—-Pltfis. were the owners: of 
premises which had been used for a long 
eriod prior to Mar. 1924, as a slaughter- 
bine in connection with their business as 
meat salesmen, & were aregistered slaughter- 
- house within Towns Improvement Clauses 
Act, 1847 (c. 34), s. 126. By a resolution 
passed by the City Council on July 22, 1926, 
pltfs.’ slaughter-house was removed from the 
register upon the ground that no pibnehiorne 
had been done on the premises between 
Mar. 1924, & July, 1926 :—Held: upon the 
evidence, these premises had throughout the 
.. period in question been continuously occupied 
. by pltfs. as a slaughter-house & used as such. 
The local authority were therefore not entitled 
under sect. 126 to remove the name from the 
register, even although there had been a 
breach of the regulations on the part of pltfs. 
—WOOLLISCROFT v. STOKH-ON-TRENT CORPN. 
(1928), 92 J. P. 150; 26 L. G. R. 622, C. A. 


607. Add. Annotation :—Refd. Grant v. Derwent, 
[1929] 1 Ch. 390. 





PART VII. SECT. 12, SUB-SECT. 1. 


li. ~---— Injury lo empluyee—Whether 
negligence must be proved.|—FPltf. while 
working for doft. in clearfug brush 
from the latter’s farm was injured by 
un explosive which deft. had brought 
on to the land for use in tho clearing 
of it, & which pltf. by pure chance 
struck with an axe:—/Held: pltf. 
must prove negligence.-—-PIRTRZAK v. 
ROCUTELEAU, [1928] 2D. L. R46; [1928] 
Ne W. R428; 23 Alta. L. R. 337.-— 


* 


sw. forplosives wet, RLS. 0%, 1927 -- 
Not binding on Crown.|-- Rov. US BLANC 
(1930), 7 M. PP. 1. at. --CAN, 


PART VII. SECT. 12, SUB-SECT. 2.—B. 


629 i. Jetroleum for light vehicles— 
Locomotives on Highways Act, 1896. 
c. 36, 8. 5—Application to Scotland of 
regulations made by Flome Sceretary.|— 
GALLOWAY 0. ANDERSON, (1928) S. C. 
(J.) 70.---SCOT. 





PART VII. SECT. 14, SUB-SECT. 4. 


h i, —-- ---— Negligence.)--~ 
FORREST v. METROPOLITAN MEAT 
INDUSTRY BD. (1928), 288. R. N.S. W. 
621; 45 N.S. W. W. N. 193.—AUS. 


h ii. —— Bye-law. depriving 
owners of aninuls slaugitered of portion 
of offal—Whether reasonable.|-—A bye- 
law, made by a controling authority 
of an abbatoir, in pursuance of 
Slaughtering & Inspection Act, 1908, 
8. 18, & sect. 3 of the Amendinent Act, 
1910, is intra vires & reasonable not- 
withstanding that its ope.ation deprives 
the owners of animals slaughtered of 
a proportion of the offal & effects a 
confiscation of same.—SMITH v. BLEN- 
HEIM BoRovUGH_ COUNCIL, [1928] N. Z. 
li. Ql. 536.—--N.Z. 


PART VII, SECT. 20, SUB-SECT. 1. —A. 


8x. Depositing refuse sao ag to be 
nuisance.]}—Health Act, 1919, 8. 32 (2), 
inakes it unlawful for a private citizen, 








oR ne ee eee 
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as well as for a municipal council, to 
deposit refuse or rubbish in any place 
where it may bea nuisance. <A deposit 
contributing to a continuing nuisance 
held sufficient to eupper a conviction 
under the seotion.— PAINTER v. O’Con- 
NELL, [1928} V. L. R. 259; [1928) 
Argus li. R. 159.—AUS. 


PART VIL. SECT. 20, SUB-SECT. 1.—B. 


ay Itight of disposal of owner of 
gurbaye.)—A statute giving a munici- 
pality power to “ cstablish, maintain, 
equip, own, & operate garbage collec- 
tion & garbage disposal & reduction 
works ” docs not support a bye-law 
which purports to take away from an 
owner of garbage his right to dispose 
of it to whomsoever he pleases pro- 
vided he does not thereby create a 
nuisance or violate some valid health or 
other regulation.—R. v. BELL (Alta.), 
{[1929] 2 W. W. Rt. 337; 51 Can. Crim. 
Cas. 414.-—CAN. 


VoLEXXXVINL. Cases. 5a—197a. 


RAILWAYS AND CANALS. 


Part 1.—Railway Companies Generally. 


5a. 


Purchase of Indian railway--Deductions for | 
sinking fund—Construction of Act.]—Held: | 
on @ summons taken out by the annuity 
trustees under the Great Indian Peninsular 
Railway Purchase Act, 1900 (63 & 64 Vict. 
c. Cxxxvili), that, for the purpose of pro- 


viding the sinking fund to replace capital at 


the end of a fixed period, the sum to be 
deducted under sect. 21 of the Act from each 


Part I1.—-Construction and 


118. Add. Annotation :—Refd. Farnworth v. Man- 
chester Corpn. (1929), 98 L. J. K. B. 224. | 


136. Add. Annotation :—Consd. Manchester Corpn. 
v. Audenshaw U. C. & Denton U. C., [1928] 


Ch. 763. 
171. Add. Annotation :—Refd. 


197a. —— 
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PART I. SECT. 4, SUB-SECT. 1. 


sa. Power of federal railway to sell 
its assets—Necessity for sanction of 
Governor-General in Council. |—OTTAWA 
VALLEY Ry. Co. v. CENTRAL Ry. Co., 
LTp. (1926), Q. R. 42 K. B. 284.—CAN. 


sb. Power to ay on business 
reasonably incidental to operation of 
railway-—Sale of souvenirs, fhoto- 
graphs & refreshments.]--QUEEN VIC- 
TORIA NIAGARA FALLS PARK COMES, 
v. INTERNATIONAL Ry. Co., [1928] 4 
D.L. R. 755; 63 0. L. R. 49.—CAN. 


PART I. SECT. 4, SUB-SECT. 3. 


on (p, 252) i. ---. ~ Pourcrs of 
Minister J—The Crown expropriated 
# certuin area for use in the building 
of the terminul of the Hudson Bay 
Railway at Churchill & for vw port on 
HWudson Bay. At the date of the 
taking there were no permanent 
habitations anywhere in the vicinity 
suave a Hudson Bay Post & Mounted 
Police Post. The future of Churchill 
was altogether dependent. upon the 
completion of the work for which the 
land was taken:—Held: under the 
Expropriation Act a Minister of the 
Crown may take any land for the use of 
His Majesty as ho thinks advisable to 
take, & his decision or judgment that 
the lands so taken wre necessary for a 
public work is not open to review by 
the cts. This power or authority does 
not interfere with the security in the 
enjoyment of private property, as the 
Crown must compensate the owner of 
any lands so taken for the value thereof 
& all damages resulting from the 
“xpropriation. Speculative prices paid 
by purchasers of real estate in the 
Vicinity, some fifteen years before the 
¢xpropriation in question, are not u 
fair criterion of the market value of 
similar property at the date of the 
expropriation thereof. The advan- 
tages due to the carrying out of the 
scheme for which the lands were taken 
cannot be considered in fixing the 
compensation to be paid for the said 








|—A railway co. agreed with a: 
landowner, through whose estate the railway | 
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Vanderpant 
Mayfair Hotel Co., [1930] 1 Ch. 138. 


B14. 6.244 
Ry. 


Romer ere ee nate i ee ee 





v. 


made ; 


eat i Ame taeee ot Same ess ee 


Co Uy 


lands. Roo feed, (E930) Tex. 
135.--CAN. 

n (p. 253) ii. Foes eee NOUe 
to Supreme Court of Conada,.J-—CBDar 
Rartps Mra. & Power Co. ~, LAcoOsTe, 
[1927] 2 D. L. R. 83.—CAR. 

eve (p. 253) f. ------- Surisdiclion of 
Terchequer Court --leffect on proceedings 
commented in Provinerl Court, | 
Tlelts CW) the Wxehequer Ct. of 
Canada has no jurisdiction fo hear & 
determine uno action by the Canadian 
National Railway, for xing the com- 
pensation Co be paid for lards expro- 
priated by it before June Tt, P20, 
date when the CSN. BL Net came fato 
foree, conferring jurisdiction on tits 
et. 2 (2) the legal proceedings abroady 
instituted before the Provinaelal Cts, 


' @. CANADIAN NATIONAL 


under the Railway Act, chould be there: 


eontipued & even enforeed,  defts, 
law existing at the date of expre- 
priation. When the effect of a repeat 
is to take away a right, promd facie, it 
is not retroactive ; buat whe it deats 
exclusively with procediac th ds retro- 
netive. CANADIAN NATIONAL Ty. Co, 
re, Lewis, [10360) Bx. C. Re Pfoy 4 
D. L. yh. 537.—CAN. 

so. Right to alienate lands tauken.)-- 
PRATT *G RAND TRUNK Ry. Co. (18384), 
8 O. RR. 499.—CAN. 

sd. Acquisition from tenard for liyc.\--- 
MIDLAND Ry. oF CANADA v. YoUNG 
(1893), 22 8. Cc. R. 190.---CAN. 

se. For whal purpose land may by 
taken: — Hotel puryoses--- Minerals aol 
inarluded.j—The Canulian National 
Tivs. Co. 
jand for the purposes of a hotel, but 
has no right to expropriate the mincrids 
that may be in or under that land. a 
Re CANADIAN NATIONAL Lys. Co, & 
TeRWINDT, [1980] 46 W. OW. Ah oe; 
40.0. 0. 1001,.-—-CAN. 


PART I. SECT. 4, SUB-SECT. 5. 


. lt Government for subsidica—— 
pet nS adholdere, | SUNISTER OF 
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has the right to expropriate 3 


) 
‘ 


half-yearly payment of Class B annuities 
was 5s. 8d. in the pound, being tho amount 

fixed by resolution in Dec. 1900; 
trustees had nu power to vary the rate of 
Poa ee v MEAD (1930), 46 
ee RG 21.0, 


& the 


sree ]--- WDINBURGH, PERTH & DUNDEE 
20. v. Print, No. 855, post. 


Repair of Railways. 


would pass, to construct & maintain a siding 
connected with their railway at B., together 
with all necessary approaches thereto for 
public use, & for the reception & delivery 
of goods: /Teld : 
could be decreed of the agrcement to con- 
struct the siding & approaches, without 
decreeing the co. to maintain them when 
(2) the agreement did not bind the 
co. to erect sheds, or to keep one of their 
servants in attendance at the siding, but: it 


(1) specific performance 


RAILWAYS & CANA &. Pinameorp Ry, 


' (o., Pe BON A MACKINNON & 
MINISTHRR Or RATE WAYS & GANAS, 
PPO2S) Bx. 8 RL aes cdf. tbo] 
Be Ce ae bos he Vs EST: St 


CLR. 2 tu. CAN, 


PART I. SECT. 4, SUB-SECT. 6. 


p (p. 254) i. - - When demurrage 
rhargeable,J— J. PRowNnwts & Co. vy. 
CANADIAN NATIONAL HYS. (1926), 32 
Can. Ry. Cas. 201. --CAN. 

p (p. 254) di. ~ oy)» CONS 
ROLIDATED RMNLEFUNG Co, ou. CANA- 
DIAN NATIONAL Hives. (1926), 32 Can. 
Ry. Can. 294.--CAN. 

wu de nee Application of stop-off 
charge. |--DOMINION MILLERS’ AKSOON, 
& CANADIAN 
PaciFic JY, Cos. (1925), 33 Can. Ry. 


‘ Jas. 6. -~ . 
having a vested right to dose wader the, aac 


uuii. Dressing tn transil—- Application 
af stop-off. |-- NKILSON MAGANY LUMBER 
Co. v1 CANADIAN Paciric Rs Co, 
(1926), 32 Can. Ry. Cas. 286. --CAN, 

00 (p. 256) 1, —~—~.)--CANADIAN 
LUMBERMEN’S ASHOCN, 1 CANADIAN 
NATIONAL & CANADIAN Paciria Ry, 
Cos. (1927), 33 Can. Ky, Cas. 1.--CAN. 


PART II. SECT. 3, SUB-SECT. 1.-~C. 


f i, -—-.}—- WINDSOR CORPN.  v, 
CANADIAN Facrria Hy, Co. (WYAN- 
DOTTE STREP Bripar Cas) (1926), 
32 Can. Ry. Cas. 26.~—-CAN. 

sf. Liahilily Ww reconstruct private 
bridge as highway bridye.j}--LEDUO v. 
CANADIAN Pacirvic Ky. Co. (1927), 
33 Can. Ity, Cas, 24.--CAN. 


PART il. SECT. 3, SUB-SECT. 2. 

sg. Claim for damage—T'hree montha’ 
mice of tlaim.}---He St. ANDRREW's 
CHURCH TRUSTEES & CREAT WESTERN 
Ry. Co. (1862), 12 C. I. 399.-—-CAN, 


PART Il. — "a SUB-SECT. 4,— 


aa. Revad., 31 8. C. R. 155, 


Cases 197a—3565. 


obliged them to construct a proper siding, 
with approaches & a wharf or raised plat- 
form for the loading & unloading of goods ; 
(3) ‘‘ necessary approaches ”’ meant ‘* proper 
approaches.” ——-LYTTON v. GREAT NORTHERN 
Ry. Oo. (1856), 2 K. & J. 394; 27. T. 0.8. 
42; 2 Jur. N.S. 436; 4W.R. 441; 69 EK. R. 


836. 


Ch. 763, 





268. Add. Annotation :—Refd. 
Swanage Motor Road & Ferry Co. v. Harvey 
& Sons, [1980] A. C. 549. 


265. Add. Annotation :—Refd. Manchester Corpn. 
v. Audenshaw U. C. & Denton U. O., [1828 , 


EwanisH anp Empire Diazst SupPLEeMENrt. 


Bournemouth- 


Part I11.—Equipment and Working of Railways. 


816. Add. Annotation :—Generally, Refd. Bournemouth-Swanage Motor Road & Ferry Co. v. 


Harvey & Sons, [1930] A. C. 549. 


Part 1V.—Level Crossings. 


$22. Add. Annotation :—-Generally, Refd. Blundy, 
London & North Kastern 


Railway (1931), 100 L. J. K. B. 401. 


Clark & Co. v. 


UN A nn SARTRE OR ety a al a oe RO 


PART II. SECT. 6, SUB-SECT. 4.— 
‘ ry R)e 
215 xiv. ——- —— —-—-.]— JAMES v. 
GRAND TRUNK Ry. Oo. (1900), 31 
O. R. 672.——OAN. 


PART II. SEOT. 8. 


pi. ——.}-R. v. SmitraA (1878), 43 
U.O. R. 869.—CAN. ae 

sh. Laying down of railway in public 
street -—— Necceatty for consent — Who 
proper authority.}—-PORT ADELAIDE 
Ciry' Coren. v. SOUTH AUSTRALIAN 
pels Comrs., [1027] S. A. 8S. R. 197.-— 


° 


PART III. SECT. 9. 


sk. ‘ Policemen travelling on His 
Majesty’s service ’—Whether Provincial 
ylicemen included.|—R. v. CANADIAN 
actric Ry. Oo. & CANADIAN NATIONAL 
Ry., (1928) 2D. L. R. 386; [1928] 
1 W. W. R. ; 84 0. Ry. Cas. 292; 
23 Alta. Il. R. 401.—CAN. 


PART IV. SECT. 1. 
sj. Extent of duty-—Kffect of Railway 
Act, 1919 (c. 68).] OLEBOURNE ¥v. 
Harror (Ont.), (1927) 1 D. L. R. 116 ; 

32 Can. Ry. Cas. 208.—CAN. 
324 i. ——.}—Scorr v. WINNIPEG 
ELEcTRIO Oo., [1927] 2 D. L. R. 686 ; 
[1927] 1 W. W. Rh. 739; 32 Can. Ry. 


Cas. 397; 36 Man. L. R. 357; affa., 
ed 2D. L. R. 420; [1928] 8.C. R. 
52; 84 C. Ry. Cas. 260.—CAN, 


324 ii, _—~— Power to remove planks— 
From farm crossing.)}—MAacDONALD v. 
CANADIAN FPacirio Ry. Oo. soe? 
(1927), 33 Can. Ry. Cas. 60.—CAN, 

824 = fii. ~~, J—Although a 
roud allowance had never been graded, 
or had work done on it by the munici- 
pality had not been Glebwas 





& 
travelled, it was held to be a hway 
within sect. 265 of Railway Act (Dom.); 
& its intersection by deft. co.’s railway 
was held not to be a “ farm crossing ”’ 
within general order 47 of Feb. 10, 


1909, of the Board of Railway Comrs. 3, 


& thorefore the co. was Leld Hable for 
injuries sustained by pltf. owing to the 
absence of planking between the rails, 
which projected about five inches 
above the level of the und.—Bruc& 
v. i eee Pacirio Ry. Co., ge 


1D. L. R. 344; 1 W. W. R. 5 
C. R, C. 146; 23 Alta. Ll. R. 595.— 
CAN. 

924 iv. ——-- Railway Act, as. 264 


265 & 266—-Not applicable.}—Pltts.’ 
tractor S& threshing outfit, moving 
along u highway, became stalled upon 


355. Add. 





a level crossing of dofts.’ railways & 
were struck by a train & destroyed :— 
Held: sects. 264, 265 & 266 of the 
Railway Act, 1927, impose no liability 
in respect of a level crossing.— 
OSTRANDER v, MICHIGAN CENTRAL Ry. 
Mo. & PERE Marqurrrn Ry. Co., 
1980) 1 7.1L. R. 34; 36C. R.C. 60; 
64 O. L. li. 408.-—CAN. 

324 v. —~—-.]-—Rails of a railway 
track projecting four or more inches 
above the highway at a level crossing 
held to constitute an obstruction 
which, not boing authorised by statute 
or other lawful authority, constituted a 
nuisance for the maintenance of which 
the ry. co. was liable to a person 
injured thereby. — MACGREGOR  v. 


CANADIAN NATIONAL Rys. & EDMON- | 


W. KR. 392; 


TON OIry, [1930] 3° W. ; 
varg., [1930] 


[1931] 1 Do L. RR. 87; 
3 W. Ww. Rh. 237.—CAN. 

m i. —~—— Effect of arctient causing 
death or injury—Application of “ slow 
order.’*"|}—Re RarILwayY ASSOON. OF 
& Stow ORDERS (1926), 32 
Can. Ry. Cas. 238.—CAN. 

m ii, ———.]—CANADIAN NATIONAL 
Rys. v. Hypro ELecrric PowER Com- 
MISSION & DEPARTMENT OF HIGHWAYS 
FOR ONTARIO (WESTHILL CROSSING 
oa? (1926), 32 Can. Ry. Cas. 297.— 


f (p. 309) i. ——— ———.}+- MONTREAL 
CoRPN. v. CANADIAN PAcIFIO Ry. Co. 
(GOUVIN BOULEVARD CROSSING CASE) 
(1926), 32 Can. Ry. Cas, 245.—CAN. 
FIELD (VILLAGE) v. MICHIGAN CENTRAL 
eae (1926), 32 Can. Ry. Cas. 254.— 


f (p. 309) ifi. ——— ———.]} MONTREAL 

RPN. ©. CANADIAN NATIONAL Rys. 
(1927), 38 Can. Ry. Cas. 29.—CAN. 

f (p. 309) iv. -}—-CANADIAN 
NaTIONAL Rys. v. MONTREAL TRAM- 
WaYs (Guy St. Crossina CASE) (1927), 
83 Can. Ry. Cas. 32.—OAN. 

f (p. 309) v. —— ——.}SHER- 
BROOKE CORPN. v. CANADIAN PAOIFIO 
faa (1927), 33 Can. Ry. Cas, 35.— 


ak. Railway Act, 1927, ss. 264, 265, 
266—Not applicable to level crossings.) 
—OB8TRANDER v. MICHIGAN CENTRAL 
RaitRoaD Co. & PERE MARQUETTE 
Ry. OCo., [1930] 1 D. L. R. 843 64 
QO. L. R. :408.-—-CAN. 


PART IV. SECT. 2, SUB-SECT. 1. 


sm. Gate left A app pap dg rote on 
person crossing track to take reasonable 
precautions.}—The fact that the gates 
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Annotations :—Distd. Jones v. 
Western Ry. Co. (19380), 47 T. L. R. 39. 
Consd. McGowan v. Stott (1923), 99 L. J. 
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Great 


at a railway crossing have been left 
open does not excuse & person approach- 
ing the track from taking reasonable 
yrecautions before crossing it in order 

discover whether a train is coming.— 
MICHALINSKI Uv. OANADIAN PACIFICO 
Ry. Co., [1928] 3 W. W. R. 238.—-CAN. 


PART IV. SECT. 2, SUB-SECT. 2. 


a (p- 311) i. Whether gate wil- 
Sully left onen—Gate wilfully opened by 
stranger. }— BROWN v. GREAT NORTHERN 
RY. pte a 2D. L. R. 316; [1927] 
1W. W. RH. 516; 32 Can. Ry. Cas, 326; 


88 B. C. R. 115.—OAN. 


PART IV. SECT. 3. 


t (p. 314) i. -}—In an action for 
dumnages resulting from a collision at a 
railway crossing between a motor car 
& a gasoline electric coach which was 
runing as an * extra ” train, & making 
the first trip made by a coach of that 
type over the line in question :—Held : 
the fact that the bell on the coach was 
not rung at any time material to the 
action was negligence having a causal 
relation to the injury to pitf., although 
a horn with which the cvach was also 
equipped was sounded several tines ; 
&, under all the circuinstances, pitf.’s 
failure to see the approaching train 
was not contributory negligence; & 
there was no other ground for holding 
hin guilty of contributory negligence. 
~—-GREEN v. CANADIAN NATIONAL Ry., 
[1931] 2 W. W. R. 886.-~CAN. 


aa (p. 314) i. ———.] — Smarr v. 
SouTH AFRICAN Rys. & HARBOURS 
(1928), 49 N. L. R. 129.—-8S. AF. 


aa (p. 314) fi. ——-.]-—In an action 
for damages resul rom a collision 
at an unguarded level crossing, between 
a motor car & a freight train which had 
been standing on a siding :—Held: 
even if the evidence favourable to deft. 
as to the time when the peril agose was 
correct, it was negligence on the part 
of the train crew not to have seen the 
motor car in time to give an effective 
warning before backing up the train, 
& such negligence was the cause of 
the accident.—DOWSER v. CANADIAN 
NATIONAL Ry. (Alta.), [1929] 4 
D.L. R. 233; 2 W. W. 654.—CAN. 


aa (p. 314) iif. ——-.}-A farm- 
crogsing is not a highway-crossing, & 
sect. 308 of Railway Act, 1927, whieh 
feeds Pers eee an ap specie 

ga way -Crogss. a evel, 
that the e e-whistie shall be sounded 
at least 80 rods before reach the 
crossing, has no application to a farni- 








Vol. XXXVIII.—Railways and Canals. Cases 355-—-608b. 


K. B. 357, n.; Simspson v. London, Midland 
& Scottish Ry. Co., [1931] A. C. 351. Refd. 
Co Shipping Co. (Inc.) v. Hatton 
= on n, Ltd. (Liverpool) (1929), 143 


357. Add. Annotation :—Refd. Jones v. Great 
Western Ry. Co. (1930), 47 T. L. R. 39. | 


en 


361. Add. 


Annotations : — Distd. Compania 
Mexicana De Petroleo ‘‘ E] Aguila’ v. Easex 
Transport & Trading Co. (1929), 141 L. T. 
106. Consd. Hargrove v. Burn (1929), 46 
T. L. R. 59; Service v. Sundell (1929), 99 
L. J. K. B. 55. Refd. Service v. Sundell 
(1929), 45 T. L. R. 569; Cooper v. Swadling 
(1929), 40 T. L. R. 73. 


Part V.—Arrangements between Railway Companies. 


371. Add. Annotation :—As to (1) Distd. Crediton 
Gas Co. v. Crediton U. D.C., [1928] Ch. 447. 

475. Add. Annotation :—As to (1) Consd. A.-G. v. 
Leeds Corpn., [1929] 2 Ch. 291. 


503a. Claim for compensation—‘‘ Determination ’’ 
by company---What amounts to.]— Pltfs. 
were transferred to the co.’s employment 
when it became an amalgamated co. under 
Railways Act, 1921 (c. 55). In accordance 
with Sched. 3 to that Act they put forward 
claims to compensat:on for loss suffered by 
reason of the amalgamation. Sched. 3, 
pee 4, provides that any question whether 
he provisions of para. 3, dealing with the 
transfer of existing officers or servants, has 
been complied with, should be referred to a 
Standing Arbitrator or board of arbitrators 
appointed by the Lord Chancellor, & para. 5 
provides that claims shall be determined in 
accordance with Local Government Act, 
1888 (c. 41), s. 120, with the necessary 
modifications. By sub-sect. 4 of that sect, 
the time for appeal to a Standing Arbitzatoz | 
is fixed at three months from the date of the | 
determination. The claims were discussed 
at a meeting held on Apr. 26, 1928. at the 
co.’s registered office. L., the co.’s assistant | 
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crossing. -- Waniey Ut. CANADIAN 
Pactrio Ry., [1930] 1 D. L. RR. 630; 
36 CL RC. 217; 64 O.1. R. 615.-——-CAN. 

e (p. 315) i. ——.}CANADIAN 
NATIONAL RY. v. POMERLEAU, [1931] 
8. Cc. RR. 287; 1 D. L. H. 209; Cio» 
11930) 3 D. L. R. 841; 37 C. RR. C. 76; 
48 Que. K. B. 97.—-CAN. 

(p. 315). Reved., 1927) 3D. L. R. 295 - 86 BG 
sak [1927] 8. O. R. 505; 33 Can. | 755° ans 

7. Cas. 55. 527.—CAN. 

p (p. 815) 1. ——— ———.]—- TREMBLAY 
. CANADIAN PaciFic RY. Co. (1927), 
Q. R, 65 8. Cc. 406.—CAN. 

r (p. 315) §. ——— ——.]}--Where the 
Railway Administration has used a 
partic warning to announce the 


fore held not 


CANADIAN 


action for 
injuries 


train at a level 
judge, 


O3k. 


ee tt at ek eR ORT OES ero eee as as me ame ne manne 4s at 


proximate eause of the collision was | 
the nevligence of the driver of the cur 
{n attempting to cross the tracks when | 
the train was so near, Deft. there- | 
Canadwan cDAGH ee aia tp Te! jury.) CONVERSE: ”, 
YANADIAN Pacirice Ry., 
Ry., figsor 4 | 
DL. R. 3543 86 GC. RC. 8655 65 | 
{ 
\ 


O.L. R. 4773 revag., (1980) 1 D. E.R. 
» 2155 


PACIFIC 
61 O. L. We 


r (p. 315) fv. ----—- - 
damages 

resulting from 
between an automobile & a railway 
crossing the trial 


for personal 


who misdirectcd 
treating the whistling 


general manager, concluded by asserting 
that the cases of all pltfs. were governed by 
a decision of the Standing Arbitrator refusing 
the claim of one B., but no formal letter 
refusing the claims was sent to pltfs. or their 
solr. It was subsequently contended on 
behalf of the railway co. that the co. had 
given its ‘‘ determination” of the claims, 
within Railways Act, 1921 (c. 56), at the 
meeting of Apr. 26, & that the proposed 
appeals were out of time. In an action by 
pltfs. for a declaration that their claims were 
not determined by the co. on Apr. 26, 1928, 
within Railways Act, 1021 (c. 65), Sched. 3, 
para. 5, or at all :—Held : decisions on claims 
for compensation must be formulated in a 
definite manner in the vuame & on behalf 
of the co. & communicated forthwith to the 
claimants ; & on the facts there bad been ae 
such determination.~ -MACDONALD v. Great 
WESTERN Ry. Co., PIO80) Eh. 86a; 09 
L. J. Ch. 1643; 1428 0.97. 40605 88 12.0048, 

17). 

-—--- Loss of employment must be due to 
amalgamation. |—lvée DAwsuN & LONDON, 
MIDLAND & ScorrisH Ry. (1920), 73 Sol. Jo. 
74d. 


r(p. odoo ve. yf Githien oo. 
CANADIAN NATIONAL RAILWAYS Co, 
Ligst] 3 W. W. Jt. 498.-- CAN, 

r(p. 315) vi, -- -- -- Question for 
(CANADIAN 
Paci Ry. Co., Tse, ob WwW. Wek. 
317.--- CAN, 

r(p. $14) vil. - Adinissibility of 
order ainade by provincial railionag ~- 
Before becoming federal railray.| ~ 
Lerreey oe. BROOKB & CANADIAN 
NATIONAL RY. Ca., FOSAP s. CL. Om. 
1416; 49. Ro}: 387 CLOW. OL 5; 
revay., BUC. Jt, ©. 357.-—COAN, 

g(p. 316). fevad., |I9Z3IIE.C, 807, 

e (p. 316) i. Defective giieade: ta 
crossing. J-- RABPBERRY wv. CAN‘ DIAN 
NAvIONAL Hy. Co., (1928) 3 D. L. at. 


BIRKETS v. 


~ a) In at 


& eollision 


himself in 
the mbe 


approach of a train at a level crossing, 
thereafter, upon an occasion when 
such warning 1s not given, a collision 
occurs between an e e & a vehicle 
crossing the line, the ct. in deciding 
whether the driver of the vehicle took 
reasonable care in approaching the 
crossing will take into account the 
fact that the driver may have been 
hrown off his by the absence 
of the usual form of warning.— 
MANCHO v. SOUTH AFRICAN Rys. & 
Hansovurns, [1928] App. D. 89.—8. AF. 

® (p. 315) il, ——— ——-. }-Ma Garp 
v. CANADIAN Pactric Ry. (Alta.), (1929) 


Fr (p. 315) iii, —— -}--Two 
actions were brought against deft. 


by the driver & passenger of a car to 





recover d 8 for injuries sustained 
by the car ck by a train at a 
level crossing. It was found that the 


train was travelling more than 10 miles 
an hour in breach of sect. 309 (¢) of 
the Railway Act, but the actual & 


ewhistled at the mile post. 


10st as one of the warnings required 
Ly sect. 208 of the Raliwny Act, 
Rt. S. C., 1927, sald that he aceepted 
the testimony of the engineer * corro- 
borated in some particulars by the 
evidence of other witnesses.’ The 


enginecr’s testimony was corroborated 


as to one only of the statutory simuals 
& by only one of the three withesres 
referred to. The testimony of the 
other two witnesses wae that the trai: 
On appeal: 
—Held: it being iinpossible for the 
ct. to guy Whether the trial Judge would 
have concluded that the statutory 
signala had been given if he had 
properly appreciated the requiromonts 
of the statute & the limited amount of 
the corroborative testimony witi 
respect to thei, bis finding eonld wot. 
stand & there_must, be a new trial.—- 
NaGEL & NAGEL uv. CANADIAN 
NORTHERN Ry. Co., (19301 2, W. W. Ht. 
431; 4D.L.R. 366; 245. 1. RR. 502 3 
setting aside, (1930) 1 D. L. 1. 1004.-— 


CAN. 
16 


831° 62 0. L. R. 406.—CAN. 

b (p. 347) Boe uf CANADIAN 
NATIONAL RAILWAY  POMERLMAT, 
(WORE SL EL. 2a7, (boat yp bp be. kk. 
209... CAN. 

o (p. $17). dtevad., 48 8. C. R. 561, 

d (gp. S17) i. Duty to trespasser. 
In an action for damages for personal 
jnjuries cuddamed by iw podostiian at 
w level raiiway crossing Che jury found 
deft. negligent & that ptf, bad heen 
contributory negigent, & apportioned 
the damages under Contributory Neghi- 
yenee Act. Deft. appealed +-- Meld; 
pitf., who when be wax atruck by the 
train was on @ palhway at the slde of 
the plank roadway, Was & trospunser, 
& deft. had not been guilty of any 
breach of duty towarda bim.—Jvune 
nn VANCOUVER HakBOUR  COMRA., 
11931} 3 W. W. H. 157.— CAN. 


P ART Vv. SECT. 4, SUB-SEOCT, 2. 
t. Reved., 1 0. L. RR. 576, 584, 


Cases 545—598a. ENGLISH AND Emprre Digest SUPPLEMENT. 


Part VI.—Relations between Railway Companies and the 
Public. - 


545. Add. Annotation :—Refd. Manchester Corpn. 
v. Farnworth, [1930] A. C. 171. 

554. aap Annotation aa aaa ee Corpn. 
v. Farnworth (1929), . L. RR. 86. ae 

567. Add. Annotation :—Refd. Manchester Corpn. mee: S Waraeodh 1050) 40D a ce Corpn. 
v. Farnworth (1929), 46 T. L. R. 86. ; ; I at 


558. Add. Annotation :—Consd. Manchester Corpn. 
v. Farnworth (1929), 46 T. L. R. 85. 


Part VIl.—Railway Companies and their Servants. — 


598a. InJury to ganger—Duty to provide look-out gence of one of the other or both of the men, 


Ce eeaenemmnneenammmeant 


i 
platform of car-—Contrary to statutory 
notice duly posted J—DOBIE tr CANA- 
DIAN PACIFIC TRATLWAY, (B. C.), [19310] 


dug pits upon their land & allowed 
water to escape, to the injury of their 745,—CAN 
neighbour. In an action for damages : : \ 
Held: the limitation sect. of the { 
Railway Act was not applicable, the | from — engine—Cla 
right sought to be enforced not. arising 
from tho statute, but the action was 
upon. the case & must be brought. 
within G6 years after the cause of 
uction arose. —~ TORONTO GENERAL 
‘TRUSTS CORPN. 0. CANADIAN NATIONAL 
Ity., (1930) 2D. 1. R. 286; 86C. R. C. 


PDL R. 600; 385 CG. R. CG. 119; 63 
O. L. R. $20.—CAN, 

an. Liability of Government rathray . 
for nepligence—-.A pplication of Provincial 
Contritndory Negligence Act.)}-—CANA- 
DIAN NATIONAL Ry. Co. rv, ST. JOHN 


482: 30D. L. R. 7393 370. B.C. 29. 
AN 


PART VI. SECT. 5, SUB-SECT. 3.—A. 


556 fii, —-—- 
suanece of tho authority or obligation 
conferred on it. t 
Railway Act, R. 


man—Prevention of Accidents Rules, 1902, 
r. 9.|—The foreman of a gang in the employ 
of a railway co. was employed to repair some 
signalling pppeeus on the permanent way, 
& took with him a member of his gang to 
assist him. Whilst engaged in working on 
the down line he with his fellow workman 
stepped off the line on the up line to avoid 
a down train & both men were killed by an 
up train. In an action by the widow of the 
foreman for damages against) the co. for 
breach of statutory duty, the ;udge directed 
the jury that a regulation of the co. under 
which the foreman of a gang was entrusted 
with the duty of seeing that a look-out man 
was provided whenever he or any of his 
‘gang were at work upon the line was a com- 
pliance with r. 9. The jury found that the 
co. had not omitted to perform their statutory 
duty of providing a look-out man, & that the 
foreman’s death was caused by the negli- 
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PART VI. SECT. 1. 
Paasenger standing on 








1198011 1), Tec Ie, 7005 [192091 W, W, Te. | A0C bo tho co. s nowinonce.— YOUNT & 
6: 36 C. R. C. 200; 42 B.C. TR. 30; 
atfg., (1929) 2 D. TL. RR. 901; 35 Can. 
Ry. Cas. 302.—-CAN. 

PART VI. SECT. 5, SUB-SECT. 1. 
m (p. 347) i. - 


so. Damage to timber---Failure to 
patrol right of way-- Defects in locomo- 


tive. J—Mrirp-Lakns 





Argus L. R. 77; 
-—-AUS. 


64 0. L. RR. 622-5 revag., [1929] 
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regulations of the Board of Railway 
Comrs. issued thereunder, a railway 
co. proceeds to burn a fireguard it is 
not liable for damage caused by the 

eypeed of the fire therefrom unless it. is 
R277: 8 Do 1. Re 846! reray., | Shown that the escape of the fire was 


in Ost 2 ne aa AN eS 4 Bs rae remained in their employ for upwards 
re CAN. 


TIMBER Co. %. 
-}---A railway co. Canapias Pacuric Ry. Co., (1928) 


D. L. KR. 922; [1928] 3 W. W. R. 


sp. Death due to fire caused by sparks 
7 by dependants 
— Where enforceable — Meuning of 
** loases.’”’}—-VICTORIAN CoMRs. 
v. SPEED, [1928] V. L. R. 150 : [1928] 

. iL. R. 434. 


PART VII. SECT. 1. 
k, Revsd., 47 8S. C. R. 634. 


8q. dajury while 
during incapacity—Rate. }—PItf., who. 
was a temporary cleaner employed by 
doft., but who was qualified to act as a 
fireman, was injured, & temporarily | person to be arrested would abscond, 
Moron LINE. LTp., [1930} $C. R, | ineapacitated, while acting, for one | or that his name & address were un- 
ea aa ene op Sy «| day, in the latter capacity :—Held: | known & he refused to give his name & 
under sect. 1008 of Govt. Rys. Act, | address, or that the name & address 
1912, ag inserted by sect. 22 of Govt. ; given by him wae incorrect. In the 
lRys. (Amendment) Act, 1916, the rate | case of travelling without a ticket, it 
at which pitf. was entitled to be paid, | will, further, have to be shown that 
---When in pur- | during the puriod of his incapacity, was | there was a refusal 
that. prescribed for a temporary cleaner, | charged.—HAMID_ vv. UDHIRM 
y sect. 281 (a) of | & not that preseribed for a fireman. | GHos (1929), I. L. R. 57 Calc. 102.— 

. C., 1927, & the | Linprietp v. New SoutH Wares Ry. | IND. 
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duly-—Salary 


& judgment was entered for the co. :—Held: 
(1) a motion for a new trial, on the grounds 
of misdirection & that the verdict was against 


. the weight of evidence, must be refused ; 


(2) the rule does not require the look-out man 
provided to be some one who is not a member 
of the gang itself, but is appointed 
additionally. (3) Semble: the duty of the 
railway co. under the rule in any case of 
danger is an absolute duty to provide a 
look-out man & to see that he is instructed 
to act. The co. does not comply with the 
rule by merely making regulations under 
which the foreman of a gang is entrusted with 
the duty of appointing a look-out man; &, 
if the foreman fails in that duty, the co. 
may be made liable for injury happening to 
a member of the gang other than the fore- 
man himself.-— VINCENT v. SOUTHERN Ry. Co., - 
[1927] A. C. 480; 96 L. J. K. B. 597; 136 
L. T. 513; 71 Sol. Jo. 34, H. L. 


ee eer 


Cora. (1929), 30S. R. N.S. W. 346 ; 
47 N.S. W. W. N. 115.--AUS, 


PART VII. SECT. 3. 


sr. Superannuation allowance — Who 
entitled ta.J-—-F. entered the employ- 
ment of the Railway Comrs. in 1919, & 


of ten years. He was employed on the 
temporary staf? until 1927, when he 
joined the permanent staff. He‘ re- 
mained a member of the permanent 
statl until his retirement in 1929. He 
was then over the age of 60 years: - 
Held; F. was entitled to a super- 
annuation allowanee under Govt. Rys. 
Act, 1912, s. 3 (a@).—e CLEARY, 
ker p. FULLER (1929), 30S. R. NLS. W. 
407; 47 N.S. W. W. N. 189.—AUS. 


Rys. 


PART VIII. 


_ st. Arrest without warrant — When 
justifiable.}—Under Railways Act, as. 
122, to justify an arrest without a 
warrant, much more than trespass on 
railway premises or travelling without 
a ticket is necessary. In the case of 
trespass, it will have to be shown that 
there was reason to believe that the 


to pay the sum 
OHAN 


Vol. XXXVII.—Railways and Canals. Cases 602—756e. 


Part IX.—Controlling Powers of Ministry of Transport. 


602. Add. Annotation :—Ae to (2) Refd. A.-G. v. Sharp (1930), 99 L. J. Ch. 441. 


sR eee de 


Part X.—Railway Tribunals. 


631a. Facilities must arise out of railway traffic. ]—- 


The jurisdiction of the Railway & Canal : 


Traffic Commission is limited to questions 
arising directly or indirectly out of traflic 
upon a railway. Therefore the Commission 
refused to entertain an application for im- 
proved facilities by the owner of an occupa- 
tion road which was crossed by a line of 
railway & interrupted by gates which were 
said to be kept shut; & on a summons taken 
out by resps. the application was disiissed, 
no evidence being heard, on the ground that 
it disclosed no matter with which the Com- 
mission was competent to deal.—SanpI- 
LANDS v. LONDON, MIDLAND & Scottrisy Ry. 
Co. (1927), 20 Ry. & Can. Tr. Cas. 186. 

684. Add. Annotation :—Refd. ‘Tate & Lyle, Ltd. 
v. London & North Kastern Ry. Co. & 
London, Midland & Scottish Ry. Co. (1926), 
20 Ry. & Can. Tr. Cas. 166. 


691a. Effect of death of judge during hearing. ]— 
Held: if the judge assigned to the Com- 
mission dies during the hearing of an applic: - 
tion, but after the evidence has been corm- 
pleted, it is a proper course (the parties 
consenting) for his successor to read the 
shorthand notes of the evidence & of the 
arguments, & to continue the hearing from 
the point reached at the last adjournment.— 
BRITISH REINFORCED CONCRETE L.NGINEER- 
ING Co., Lirp. v. LONDON & NORTH EASTERN 
Ry. Co. (1928), 45 T. L. R. 186; 20 Ry. & 
Can. Tr. Cas. 78. 

691b. Dismissal of application irrelevant on face. | 
SANDILANDS v. LONDON, MIDLAND & Scor- 
TISH Ry. Co., No, 631a, ante. 

703. Add. Annotations :-—-Apld. R. v. St. Maryle- 
bone Income Tax Comrs., La p. Schlesinger 
(1928), 13 Tax Cas. 746. Refd. R. 2. 
Electricity Comrs., Ka p. Yorkshire Electric 
Power Co. (1927), 138 L. T. 230. 

786. Add. Annotations :—Consd. Lloyd del Pacifico 
v. Board of Trade (1930), 46 T. L. R. 476. 


Refd. London Welsh Estates, Ltd. v. Phillip | 7564, 


(1931), 144 L. T. 643. 

752. Add. Annotation :—Refd. Sandilands. : 
London, Midland & Scottish Ry. Co. (1927), | 
20 Ry. & Can. Tr. Cas. 136. 

755. Add. Annotation :—Refd. Rownson, Drew & | 
Clydesdale v. G. W. Ry., L. M. & 8. Ry,., | 
L. & N. E. Ry. & Southern Ry. (1928), 19 
Ry. & Can. Tr. Cas. 235. 

756a. Adjustment of charges to revenue—Rallway | 
carrying on subsidiary business—-Railways Act, 
1921 (c.55),s. 58.]—Indealing with thesubject | 
of dock undertakings belonging to railway | 





cos. the Railway Rates Tribunal accepted the | 756e. 


division between “ railway" & ‘‘ dock ” set | 
out in the railway cos.” estimates, by which | 
all receipts & expenses in respect of railways, | 
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sidings & warehouses, whether they were 
within the area of a dock or not, were treated 
ax “railway ’’ receipts & expenses, «& all 
receipts & expenses in respect of ‘“ docks ”’ 
other than those entered as “ railway "’ 
receipts & expenses, were treated as ‘ dock "’ 
receipts & expenses:—-Held: (1) this 
division of receipts & expenditure between 
railways & docks could not. be supported, as 
it involved the exclusion from consideration 
of charges at dock warehouses or storage 
spaces Where none of the goods stored therein 
used railways, & all charges in respect of the 
conveyance on railways in docks in whatever 
circumstances ‘the rails were Iaid or charges 
were made for their use; (2) (BANKS, LJ.) 
under secl. 58 (4) of the «above Act the 
Tribunal has to take inte vousideration the 
different) operations which po to make up 
the business of a dock undertaking, for which 
operations separate & distinct charges are 
made; (8) Semble (Screerran, Lad.) : 
warehousing on # dock undertaking poods 
exported or imported, storing such goods 
ja the open on dock lands, the use of transit 
sheds, & services such as coopering, are dock 
& not railway charges.- MANCHESTER SHU 
CANAL Co’s & Dock &  Hannoun 
AUTHORITIES ASSOCN.’S APPLICATIONS, [L027] 
2K. 0.154; 961. J. 1. B. 4203 1387 TT. 
39; 43 Te I. R. 3013 sab nom, STANDARD 
CuAkGss (Docks HArsourRs & Dimers), 19 
Itty. & Can. Tr. Cas. 75, U. A. 
—— .J|—-STANDARD = ONAKGES 
(COLLECTION & DELIVERY-WAKEHOUSING) 
(1925), 19 Ry. & Can. Tr. Cas. 53. 

---— Consideration of ancillary business — 


"Modification condition precedent.] --- f/eld: 


Railways Act, 1921 (c. 55), 5. 58% (2), (3), does 
not) become applicable until the ‘lnbunal, 
having reviewed the charges, has decided to 
modify thern.---STANDARD & EXCHPrtaNal, 
Coanages (First Keview) (1020), 20 Ry. & 
Can. Tr, Cas. 87. 

pore eee eg Meld: (1) if on review 
the Hates Tribunal does not modify charges 
it has no discretion to consider the Nnancial 
results obtained fromm ancillary businesses ; 
(2) the Tribunal will not exercise 7 
discretion it may have, under Hailways Act, 
1921 (c. 55), 8. 59 (4), to limit the allowance 
in respect of additional capital, where such 
capital has been invested under statutory 
powers, & the investment has not been shown 
to be unwise or imprudent.—STANDARD & 
EXCEPTIONAL CHARGES (SECOND KEVLEW) 
(1930), 20 Ity. & Can. Tr. Cas. 80 
Allowance in respect of additional capital—- 


Discretion to limit—When exercised.}—STan- 
DARD & EXCEPTIONAL CHARGES (SECOND RE- 
vinw), No. 766d, ante. 
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Cases 761la—761d. 
761a. Interrogatories—-Discretionary.}—Held: (1) 


the ordering of interrogatories a the Rates 
Tribunal is discretionary ; (2) the Tribunal 
is not bound by the practice of the High Ct. ; 
(8) the Ct. of Appeal will not interfere with 
their discretion except where it is shown that 
there were no grounds on which it coyld 
have been exercised.—BRISTOL CORPN. 1. 
GREAT WESTERN Ry. Co. (1928),°20 Ry. & 
Can. Tr. Cas. 28, C. A. 


761). Not bound by practice of High Court.]-— 


BRIsToL Coren. v. GREAT WESTERN Jy. Co., 
No. 76la, ante. 


761c, Discretion—Interference by Court of Appeal.] 


—BrisToL CORPN. v. GREAT WESTERN Ry. 
Co.. No. 76la, ante. 


761d. Who may oppose.]-—-LBy Railways Act, 1921 


(c. 55), 8. 37, a railway co. may grant new 
exceptional rates, ‘* so, however, that a new 
exceptional rate so granted shall not, without 
the consent of the rates tribunal, be less than 
5 per cent. or more than 40 per cent. below 
the standard rate chargeable.’’ By sect. 


eee 


. 
o 
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~ (1928), 20 Ry. & Can. Tr. Cas. 22. 


ENGLISH AND Emprre Dicrest SupPLEMENT. 


having the privileges conferred by the Act 
on a representative body of traders, ‘‘ may 
appear in opposition to any application, 
representation or submission in any case 
where such authority, or the persons repre- 
sented by them, appear to the Board of Trade 
to be likely to be affected by the decision on 
any such application, representation or sub- 
mission ’’’ :—Held: (1) on an application 
for the consent of the Rates Tribunal to the 
granting of a new exceptional rate more than 
40 per cent. below the standard rate charge- 
able, such a body so certified by the Board of 
Trade has a right to appear & be heard, 
whether in support of or in opposition to the 
propos new rate; (2) where a party is 

eard to object to the proposed new rate the 
only grounds of objection that can be enter- 
tained are the fiscal effects of the proposed 
new rate upon the standard revenue of the 
company proposing it. Semble: a trader 
interested in the proposed new rate has no 
right to be heard in opposition thereto.— 
GREAT WESTERN Ry. Co. & LONDON, MID- 
LAND & Scorrisu Ry. Co. v. BRistoL CoRPN. 
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- PART X. SECT. 3. 


a (p. 875) b. —--- Over strect railivay 
incorporated by provincial leyislature-—- 
Work for gencral advantage of Canada, | 
—Where a street railway co. operating 
within a province was. originally 
incorporatod by a provincial legislature, 
but its undertaking is subsequently 
doclared by «w Dominion Act to he a 
work for the general advantage of 
‘nada, the oxcoution of {tts powers 
is within the jurisdiction of the Board 
of Railway Comps. for Canada.—- 

UEBKG RAILWAY, Licgnt & Pownr 
70. 0. MONTCALM LAND Co., [1928] J 
)). Ya. ht, 143; [1927] S. C. h. 645.- oe 
CAN 


a (p. 375) dh. ----- Under Railway Act, 
sa. 345, 351.]—PROVINGES OF BRITISH 
COLUMBIA & ALBERYA v. CANADIAN 
NATIONAL & CANADIAN PACIFICO Ry. 
Cos. (FARES FOR PROVINCIAL PoLicne 
OASK) (1927), Can. Ry. Cas. 322.—CAN. 


d (p. 375) i. -——- ~ om Or lo 
enploy servants tn trferior position. }--- 
Dearuav, New SouTn WALES RAILWAY 
Conas. (1927), 27 8S. Ro N.S. W. 187; 
44N. 8S, W. W.N. 53.--AUS. 


6 (p. 375) be - eo.) ST. 
Briuip’A PARsn, LBERVILIAG COUNTY, 
P.Q.  CANAINAN NATIONAL Rys, 
(1027), 33 Gan. Ry. Cas. 15.— CAN, 

Ho. 87h) bee wees Po 
contribute to cost of works.) The Board 
of Rallway Comms, for Canada when 
making an order for contribution to the 
costs of works Is entitled (0 have regard 
to the state of matters existing wheu 
the order for contribution is made. if 
new interests whieh are aleeted by the 
work have arisen since it was originally 
ordered, the Board) can competently 
order contribution to the cost to be 
thinde from such quarters. The test of 
Hability to contribute is not necessarily 
to be found tn the answer to the ques- 
tion whether an order to exeeute the 
work could originally bave been pro- 
nouneed against tbe party sought to be 
made liable to contribute. Onee it is 
established that a co., municipality or 
wrron woe within the menning of the 

tallway Act“ interested in or affected 
by " the construction of a work, the 
jurisdiction of the Rallway Board 
under the Act to order it to cantribute 
to the cost of the works fs unassatlable. 
The question of the quantum of the 
cantribution is a matter ontirely in the 
diserotion of the Board. The Parlia- 
ment of Canada has jurisdiction to 
confer on the Board authority to 
compel such contribution from a 





7& (3).of the same Act, any authority or body 


a 
corpn. 60 interested or affected even ; 


though it is a provincial corpn. - 
CANADIAN Pactrig Ry. Co. v. TORONTO 
TRANSPORTATION COMMISSION, — ‘I"o- 
HONTO "TRANSPORTATION COMMISSION 
t. CANADIAN NATIONAL Rys., [F430] 
3OW. W. OR. 1898: 4 DL. lk. 
A.C. 686 5 affy.. (1930) 1D. 1. 4. 
s. QR. G45 S86 CG. RR. eC. 
revag. im part, {1YVSO} 1 Ped, 
S.C. RR. 735 36 C, RR. CL 157.-- CAN, 

00 (p. 375) I. —---- ----- 4s to effect 
of order of Board.)—-Re BOLAND & 
CANADIAN NATIONAL RYs. (1926), 32 
Can. Ry. Cas. 127.—-CAN. 

occc i. ’revention of 
wieration in routing of traffic. \—-Boarnp 
OF TRADE OF HALIFAX, Sr. Joun & 
SACKVILLE, N.DB., CANADIAN LUMBER: 
MEN'S ASSOCN, 1. CANADIAN NATIONAL 
ee (1926), 32 Can. Ry. Cas. 37.-- 


wre ee ee 


t (p. 376) i. -—— ------ Uransit rate-— 
With stop-over privileges—-lefusal to 
order. J—RO8S LEAF 'PORACUO Co,, LTD. 


vt. CANADIAN Frigiaunr Ass8OUN, (1927), 


32 Can, Ry. Cas. 320.—CAN, 

oo (p. 370) ‘ 
STANDARD HARDWOOD LUMBER Co. 
® CANADIAN PaciFIG Ry. Co. & 
CANADIAN NATIONAL RY¥s. (Coan & 
COKE RATES Cask) (1926), 32 Can. 
Ry. Cas, 282.— CAN. 

ag (7). 376) i. 
CANADIAN SiuPrers' TRAFFIC BUREAU 
v. CANADIAN NATIONAL Rys. (1926), 
32 Can. Ry. Cas, 3.-—CAN, 

YY (p. 376) i ------- ---- —--- Goods of 
same description.) — HaARDY's, Lrp. v. 
NEW SouTU WALES RALway Comns. 
(182s), 28S. HR. N.S. We. gis: 45 
N.S. W. WN, 82.-—- AUS. 

yy (p. 376) fb. ----- ——-- Compulsory 
reducstion— pplication af Murittime 
freight Wales wtet, L277 }---CANRADIAN 
NATIONAL Hy. Co. t. Nova Scorra 
Province, [1928] 1 D. L. R. 360; 
p28} S.C. RR. 106; 34 Can. Ry. Cas. 
223.--- CAN, 

yy (p. 376) iti, ----— —— Wharfaye 
rates.}—-Tho Board of Railway Couirs. 
for Canada has no power, under lail- 
way Act, RoS.C., 1927, to regulate, no 
question as to diserhnination 
involved, as to absorption by a railway 
eo. of wharfage charges in respect of 
transpactiic freight, at the point where 
the goods are transferred from rail to 
ship for ocean carriage to the trana- 

acitio country. The function ef the 

as to tolls & charges fs, excepting 
as to powers conferred by sect. 358 of 
the Act, limited to remulating charges 
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for carriage & for those other services 
which are incidental to carrlage, as 
railway scrvices, Within the meauing 
of the Act. The wharfupe service in 
question is not such a service. Thir 
would appear to be so independently 
of, but is put beyond doubt by, seer. 
3o8. The detinition of “ toll’? cannot, 
properly be construcd as declaring 
that any wharfage service is a railway 
service in the above  sense.-— Re 
POWERS TO WHARPFAGK CHARGES, 
[1931] S. C. R. A31.—CAN, 
yy (p. 376) iv. —--- ------ Considera- 
lion of other statules & agreements. )j—-- 
Sub-seet. (4) of sect. 825 of the Railway 
Act declares the powers of the Board 
under the Act to tix & determine just 
& reasonable rates shall not be linited 
arin any manner affected by the pro- 
visions of any Act of the Parliament. 
of Canada, or by any agrecment wade 
or entered into pursuant thereto, save 
& except as to rates on grain & flour 
from poiuts west of Fort William to 
Fort William and Port Arthur The 
wording of this sub-sect. should not be 
construed as a restriction upon the 
powers of the Board to tix the rates set 
out in the Order now in question. Ou 
the contrary, it seems from the language 
used that Parliament. cantemplated 
that the Board would look at & con- 
sider the statutes & agreements relating 
to rates which had been in foree or 
aetced upon, & desired to make it 
clear that, with the exception of the 
Crow’s Nest Agreement, the Board 
was not to be bound by any such 
statute & agreement. What weight 
these statutes & agreements shall have 
is left to the diseretion of the Board: 
&, subject to certain conditions, the 
obligation rests upon the Hoard of 
fixing rates which are * fair & reason- 
able.”” In this case. the own conduct 
of the Canadian National Railways 
since the Order in question was made 
haa been such aus to justify theinference 
that, in their judgment, the rates were 
not wnfair or unreasonable.— Be BOARD 
oF Ry. Comers. ORpER No. 448 RE- 
GARDING RY. FREIGHT RATERS IN 
CaNnabDa, [1930] S. C. R. 288.—CAN, 
ces (p. 376) i. ——-- Refueal of 
facility tavolving variation of established 
rinctple.)—PARIAn OF LANCASTER, ST. 
oHN, N.B. t. DOMINION EXPRESS Co, 
& CaNaDIAN NATIONAL EXprREas Co. 
(1926), 32 Can. Ry. Cas. 33.—CAN. 
mmm (p. 376) i. 
-}-NULDOON t. CANADIAN PACIFIC 
Co, (1927), 33 Can. Ry. Cas. I 
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Re CANADIAN PACIFIC 


Vol. XXXVIII.—-Railways and Canals. Cases 888—978a. 


Part XIIl.—Canals. 


888. Add. Annotation :—Refd. Bournemouth-Swan- 


age Motor Road & Ferry Co. v. Harvey & 
Sons, [1929] 1 Ch. 686. 


925. Add. Annotation :—Refd. Coleshill v. Man- 


chester Corpn., [1928] 1 K. B. 776. 


Extent of duty.}—(1) The duty of a 
railway co. under Regulation of Railways 
Act, 1873 (c. 48), s. 17. to keep its canals in 
repair & open for navigation is not an 
absolute duty, nor, on the other hand, is it 
limited, as in the case of highway authorities, 
to acts of misfeasance. It is a duty to take 
reasonable care. 

(2) A railway co. acquired a canal 150 
years after it had been constructed. One of 
the locks collapsed. It was found that the 
baulks of timber on which the walls rested 
were laid transversely on the soil which 
formed the bed of the lock. The proper 
method would have been to lay the baulks 
upon vertical piles dviven into the ground :-—- 
Held: no evidence «f negligence on the part 
of the railway co. that on the appearance of 
cracks in the walls & subsidence of the soil 
at. the side of the walls they failed to investi- 
gate the foundations of the lock, an operation 
which might have involved the closing of the 
canal for some months. 

(3) In order to found a claim for damages 
for the closing of a canal, pltf. must show that 
there has been caused to him thereby 
peculiar damage greater than that caused ty 
the general public. 

(4) An agreement by traders with a vail- 
way co., that they would establish a gravel 
business near a canal of the railway co., & 
would pay a reduced rate to be afterwards 
agreed for the transport. of gravel by the 
canal, & would erect machinery at. their own 
expense, in consideration whereof the railway 
co. would permit the traders to erect 
machinery & other plant for carrying gravel 
over the canal & railway, & would repair 
the canal:—Held: to be void for un- 
certainty. 

(5) A district engineer of the railway co. 
has no general authority to enter into such 
an agreement.— BLUNDY, CLARK & Co., rp. 
v. LONDON & NORTH EASTERN Ky. Co., 
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[1931] 2 K. RB. 3384: 100 L. J. K. B. 401, 
C. A. 3 sub nom. LONDON & Nortrn Eastern 
Ry. Co. v. BLunby, CLARK & Co., LTp.. 145 
L. T. 269; 20 Ry. & Can. Tr. Cas. 92, C. A. 


Damages—Right of individual to sue. ]--- 
Biuunny, Clark & Co., Lrp. v. Lonpon & 
NorTH IASTERN Ry., No. (31a, ante. 


936a. --—- What amounts to negligence.] —~ 
Buunpy, Chark & Co., Lim. v. LONDON & 
NortTH EAsSTeRn Ry. Co., No. 93la, ante. 


948a, --— - Pumping from one level to another.]-— 
ELLWELL v. BIRMINGHAM CANAL NAVIGATION 
PROPRIETORS (1852), 3 H. L. Cas. 812; 10 
EB. R. 323, H. L. 


970. Add. Annotation :—Refd. Blundy, Clark & 
Co. v London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

978. Add. Annotation :—-Expld. & Distd. Great 
Western Railway v. Monmouthshire County 
Jouncil (1929), 94 J. BP. 6. 


978a, - --- --—-— ---—-- Liability of county council on 
covenant—--Tow-path raised to avoid flooding. } 
- "Phe consteuction of a canal involved the 
interception of a certain public road; & the 
canal co., in aceordauce with its statutory 
obligations, carried the road over the canal 
by means of a bridge. She canal subse- 
‘quently became vested in a railway eo., who 
were required under s, 17 of the Regulation 
of Railways Act, 1873 (c. 18), 5. 17, to keep 
the canal open & navigable. At a later date 
the railway co. entered into an agreement 
with the county council having jurisdiction 
inthe locality under which the council agreed 
vo remove the bridge & to construct a new 
bridge in substitution therefor: & the 
council covenanted that they would “ from 
time to time & at all times thereafter well & 
sufliciently maintain & repair the new bridge 
& the roadway & footpaths upon the same 
& the approaches thereto.” The agreement 
provided for a headway of six feet between 
the arch of the new bridge & the towing-path | 
passing under it. The bridge & the neigh- 
bouring part of the canal for considerable 
distances on both sides of the bridge were 
in aonining area which had been subsiding 





934a. 


has jurisdiction the wmonnt of the 
contribution is within tbe diseretion 


CANADIAN 


PILes, P.Q. (1926), 3 2Can. Ry. Cas. 1. Ry. Co., (1929) 4 D. I. HR. 1076; of the Board. The seet, is not Invalid 
AN. S. C. ht. 135.—CAN. to ihe extent ie whieh jt. enables Ot 

4 - Yestorat yan _. We iaflway Board to order a Provine 
hh (p. 377) i Restoration eco (p. 377) ti. —-— T'o order Pro- undertaking to contribute.-- CANADIAN 


of train servicea—Refuaal to order. j— 
ANNAPOLIS MUNICIPALITY N.S. v. 
CANADIAN NATIONAL Rrys. (1926), 32 
Can. Ky. Cas. 257.—CAN. 

pp (p. 377) i. Refusal 
lo fir responatbility for future accidents. } 
--CANADIAN NATIONAL KY. v. TOWN- 
SHIP OF STAMFORD (1926), 32 Can. Ry. 
Cas. 252.—CAN. 

aq (p. 377) f. Power 
to order substitution of private crossing.) 
—CALHOUN t. CANADIAN NATIONAL 
ey (1926), 32 Can. Ky. Cas. 236.— 








ened 











wv. Rtevad., [1912] A. C. 224. 

vv i. Use of railway bridge 
or wrhicular truffic.}-—-SASKATCHEWAN 

EPARTMENT OF HIGHWAYS v. CANA- 
DIAN NaTIONAL Rys. (1926), 32 Can. 
Ry. Cas. 23.—CAN. 

eco (p. 377) i. —— Construc- 











| 


vinetal undertaking to contribute to cost 
of work. jJ—Under sect. 39 of the Rail- 
way Act of Canuda, ht. §. Can., 1927, 
ce, 170, the Railway Board has juris- 
diction to Impose a proportion of the 
cost of work, which tn the exercise of 
its powers it has ordered to be carrted 
gut, only upon aco., municipality, or 
person interested in or affected by the 
order, But in determining whether a 
Pe co., municipality or person 
x 80 interested or affected the Kailway 
Board can bave regard to the circum- 
ktances existing not only when the 
work was urdered but also when ft 
makes Its order allocating the cost, or 
Feviewa that order under sect. 51; 
further, absence of benefit from the 
work executed does not necessarily 
show absence of interest in or affection 
by the order to carry out the work. 
In cases in which the Railway Buard 


19 


Paciric ky. Ca, ve Toronto 'TRANS- 
PORTATION COMMIRATON, TORONTO 
TRANSPORTATION COMMIAKION U, CANA* 
DIAN NATIONAL Etys., (1950) A. C,. 
ONG; 99 L. J. PC. 219, 1. C.—CAN, 


coo (p. 377) Hh. Action againal commia- 
sioners---When (triable in Supreme 
Cmat.J—M. 1. AIL ANCHOR, LTD. 0. 
VieroRiAN RYS. Comas., [P028) V. i. 1 





3395 {1928] Argus L, It. 114.---AUS. 
g (p. 378) i. -—-~—-,J—TJte CABA 
Loma, {1927} 4 D. Le. WH. 6453 61 


O. L. HR. 187.—CAN. 


PART XIIL. SECT. 2, SUB-SECT, 4. 


sz. dtepair of railiay embankinent--- 
Liaintity for consequent damuge-- 
Limitation of action. |}-- PUNJAB COTTON 
PREH8 Co. tv. SECRETARY OF STATE 
(1927 I. L. KR. 10 Lah. 161.—IND. 


Cases 978a—1043b. ENGLISH AND Empire Dicest SupPpLEMENT. | 


for a long time prior to the agreement; & 
within sixteen years thereafter, owing to 
further subsidences, there was a general 
sinking of the bridge, & the towing-path. 
As, however, the water level remained the 
same, the railway co. found it necessary, in 
order to avoid flooding, to raise the towing- 
path—the resulting effect being that the head- 
way between the bridge & the towing-path was 
reduced to four fect six inches, which was 
insufficient for the convenient working of 
tiie canal :—Held: the covenant on the part 
of defts. to ‘‘ maintain ’’ the bridge did not 
impose upon them au obligation to raise the 
bridge so as to obtain the six feet of clearance 
for the use of the waterway, even although 
pltfs. had found it necessary to raise the 
towing-path.—GREAT WESTERN Ry. v. 


MONMOUTHSHIRE CounTy CouNciL (1930), 
04J.P.6; 27L. G. R. 669, C. A. 


980. Add the following paragraph :— 


The right to navigate the dredged channel 
is confined to vessels paying dues to enter or 
leave the canal, & the right of navigation 
does not include a right i ground on the 
bank (per CuR.).— 


10382. Add. Annotation :—Refd. Coleshill v. Man- 


chester Oorpn., (1928] 1 K. B. 776. 


1043a. Agreement void for uncertainty.} —BLUNDY, 


CLARK & Co., Lip. v. LONDON & NORTH 
EASTERN Ry. Co., No. 93a, anie, 


1048b. Authority of district engineer.]—-BLUNDY, 


CLARK & Co., Lrp. v. LONDON & NORTH 
EASTERN Ry. Co., No. 98la, ante. | 
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RATES AND RATING. 
Part I.—Liability to be Rated. 

















5. Add. Annotation :— Consd. L. C.C. v. Hackney | 87a. ——-.]—Defts. were the overseers of a parish. 
B. C., [1028] 2 K. B. 588, Within the parish was a building, the pro- 
14, Add. Annotation :— Consd. 1..C. C. v. Hackney rty in which was vested in pltfs., managed 
B. C., [1928] 2 K. B. 588. y them in the early part of 1920 as ar 
15. Add, Annotation :— Consd. L. ©. C. v. Hackney ! industrial school. After. Mar. 1926 the 
B. C., [1928] 2 K. B. 538. Sue ee ne longer Ws re an piers 

ion , schoo piltfs. removed their stores 
16. ea mite OK. ue L. C. 0. v. Hackney furniture. The removal was cor.pleted in 
17. Ad dA ee Expld. L. CC. Apr. 1926, except that a caretaker was left 
‘ Bc fae a OK I Xp v. Hackney in possession with a few articles of furniture 
+» [1928] B. 588. for his use. In Mar. 1927 pltfs. decided 
36. Add Annvtation :— Consd. L. C. C. v. Hackney to use the premises partly as an elementary 
B. C., [1928] 2 K. B. sales cpehoo! & partly. for other purposes. Defts, 
PART I. SECT. 1. ordinary way & had consummated tho fff x. --- we samen 
deal by obtaining proportionate parts | domendment Act, “1930 (Gary ). |--- Fe 





8 iii. -} Sect. 476 
of the Halifax City Charter applics to 
cases when the interest. of the eccupier 
of real estate is assessed as we!' as to 
cases, when the owner of (ti real 
estate is assessed, & a retroactive 
assessment muy be made under s. 476 
for the business tax authorised by the 
iegislation of 1918.—HALIrax v. DILL, 
jiueel iD. L. Rh. 643; 60 N.S. Tt. 219. 











y i. --—Re COLEMAN 
Townxsnip & NORTHERN ONTARIO 
Liant & POWER Co., LTD. (1927), 60 
0. L. R. 405.— CAN. 


y fi. —-— ——-— Mercantile business. } 
—On the question whether the business 
of manufacturing honber is a‘ merean- 
tile business ”’ within Tiural Munici- 
pality Act. R.S.S., 1920, 6. 232, which 
provided for ne Assessment of every 
person who was cngaged in mercantile 
business & owner of a stock in trado 


it is a 
mercantile business. 

Under a statute authorising the 
assessinent of “land, buildings, & 
business.”"’ a atock in trade is) not 
asscssable. —- Pearree & Enpworrry 
Bros, wt. RCRAL MUNICIPALITY OF 
BJORKDALE, B. F. Harris Co., LTp. 
v RURAL MUNICIPALITY OF BIORK- 
DALF, woe 2p. L. Re. 607, 337; 
1 W. . R. 682; 238. L. kh. 386.~- 
CAN. 

fff i—— ——.)}—Fe Srour & 
TORONTO, [1927] 2 D. L. R. 1100; 60 
O. L. R. 313.—-CAN. 

fff ii. —— 
Mason & Co. (Ont.), [1927] 4D 
1061.—-CAN. 


linble to assessment :—Leld : 


pate 
iL. R. 


—— .}—fe 





fff tii. -—-—— ~e Insurance moneys 
received under a policy commonly 
known as “‘use & occupancy insur- 


ance” & paid by way of indemnity 
for profits not carned, but irretrievably 
lost, are not taxable income por subject 
to taxation under British Cohimbia 
Taxation Act, R. S&S. B. C., 1924.— 
British CoLtumBra Fin & CEDAR 
LUMBER Co. v. R. » (1931) S.C. R. 435; 





3.D. L. R. 354: reveg., [1931] 1 
W.W. R. 33. —CAN. 
rr iv. -----. Resp. co. was 
incorporated to (inter alia) “* purchase 
ands & to sell” the same &, 


although it had wide powers, it was 
apparently formed to acquire & resell 
ata profit, if possible, the property in 
question herein. Of its aut horiesd 
capital of 509,000 shares of $1 each 
five shares only were tssued. It pur- 
chased a certain lot In V. for 840,000 
in 1926, & sold it for 870.000 in 1v28: 
& the Minister of Finance sought to 
recover income tax on sald difference 
of $30,000, which, he coutended, was 
rofit made by the co. It had not 
ad. of course, sufficient subscribed 
capital to make the purchase in the 


| 
| 
| 
: 
| 
| 
| 
| 
| 
: 
| 


of the purchase-price from fits share- 
bolders, th consideration of its under- 
taking to distribute the anticipated 
rofits among them, & it. did so dis- 
ribute them. The co. contended that 
it had not. made a profit in the ordinary 
course of its business, but bud merely 
distributed to its sharcholders a capital 
asset which had apprectuted in value : 
—ZHeld: the $30,000 0 profit’ was 
“income ” of the co. within the mean- 
ing of Taxation Act, R.S.B.C., 1924. -- 
Re TAaTINGs STREET PROPERTIEA, 
Lrp., {1981] 1 D. L. R. 6043) (1930) 
4 W. W. RR. 561.~-CAN, 
fff v. ----— ‘On 
priuation of tho wroperty of a co. belng 
wound up annesl payments were 
provided for wich were held to be an 
addition to the Axct marehasc-price in 
consideration for the XU vded time for 
payment :-—-HMeld:) suet unmual pay- 
ments were taxable as dnewne of the 
co. under Taxation Aet, }.. 8. iB. 
1924 (G. 244).—- EsQuiMaLr 
Works Co. ve LEEMING, [1930] 1 
W. W. RR. 401; 2 DL. A. ¢ 
B. Cc. R. 163.--CAN. 


the eXpro- 


epee ra 


fff vi. ~J--On the expro- 
printion of the property of a co. heing 
wound up annual payments were pro- 
vided for which were hela to be an 
addition to the fixed purectase-price in 
consideration for the extended time 
for payment i /feld s said suuns were 
taxable under Part f£11., not under 
Purt IX., of Taxation Act, N.S. BL C., 
1924.— LEEMING t. ESQUIMALT WATER- 
ne ae Co. (No. 2), [19st p 1 We. WwW. RR. 

148; 1b. L. It. 615.—--CAN, 

fff vil, — ——-.--. vp. BRITISH 
COLUMBIA FIR & CEDAR LUMBER Co., 


Peete 





(1930) 3 D. L. R. 609; 42 3. C.K. 
401.— CAN. 
1ff viii. ——-- Effect of death.)--- 





K., wa resident of the city of T.. died on 
Aug. 12, 1920. In 1928 he had made 
a return to the assessment cons. of 
the city of life income received in the 
year ending Dee. 31, 1927. He was 
ussessed on that return in 728 & paid 
the income tax due in respeet thereof 
in 1929. On Feb. 8, 1929, he made a 
return of the fncoine received by him 
for the year ending Dec. 31, 1928, & an 
axtesstoent of $365,120 was made t-— 
Held: his exors. were not assessable in 
respect of an income that had not becn 
received; the f{neome was received 
fn 1928 by K. himaelf. whore death 
before the completion of the roll made 
impossible bis asvessment fn 1929 for 
the 1928 income.—e Krewe & 
Toraxto, Re NatTionaL TRuAT Co, 
& Torosxto, Re KiLMER & ToROXTO, 
{193044 DL. R. GL; 65 6. L. R. 423. 
_ we 

fff ix. — TORONTO 
v. POWELL, [1931] 3 D. L. R. 86; affd., 
4D. L. KR. 336.—CAN. 


21 





NATIONAL Thus Oo, Urb. t. TORONTO, 
L1931) 4D. L. wR. 355. -- CAN, 

b (p. 426). ----- .)}-—Resp. 
co. was Incorpornted with power to 
generate & sell cleectria power. Sect. 
243 (1) provided that for a certain 
Re “the eo, & {ts property in 
YB. pertaining to the developmnent 
of power on the Sadat J. 


river shall bo 
exempt from all wunie pul & 


other 
taxation & assessment The question 
before thin et. 


was Whether or not the 
co. was liable to be assensed in the (own 
of G. b., N.S, where {ts head offlee 
Wan, upon or with renpect to fneame 
derived by tf fron or by virtue of Che 
sole of power wenerated nt oats plant in 
Gio. from the use of the waters of 
said: rivers — Mello the eo. was not 
liable to be ge tsnensed. KEELEY 7 
Sainr JOoN Hivig Powe Co,, (lox 
S.C. Rd: 2 2. Eb. 2k. Sa. CAN, 


PART I. SECT. 2, 8SUG-SECT. 2. 

44 Gi, wee ER - OTTAWA CORPN, Uv. 
OTTAWA PUBLIC Scoot Boaip (1923), 
640. L. RR. 633.--CAN, 


PART I. SECT. 2, SUB-SECT. 2.—-B. 


ef. ----~ Closed during trade depres- 
sion.) Premises purchased by resps, 
In 19023 were used ty then as a omlt- 
house until the sutiuann of 1927, when, 
owing to trade depression, they dis- 
misned their staff & closed the prenises 
indefinitely. ‘Khe premises were not 
subsequently utilised by resps. in any 
way. When the pramises were closed 
the machinery therein was teft intact, 
but none of it could be removed with- 
out damaging the building, except a 
screcoing eviinder, which would cost 
Inero to remove than it} wee worth, 
Respe. tried to sel the premises, tut 
failed to do so, The premises as they 
stood were not capable of ine save as 
it mualt-house i: //eld s the premisca 
were capable of being used as mattin 
premises at apy time, but there ha 
een no beneficial ocecupation of the 
preniises during the vear for which the 
poor rate was claimed. -- OFFALY 
County Cousem «& oRDAN v. 
WILLIAMS, (1950) [ R. 39... 0R. 

sa. Tolding certijleate of free grant 
entry under Soldier Settlement Act.}--- 


POPLAR VaLLeEy, [KURAL MUNICI- 
PALITY v. Moyen, (39297 $3 D. L. RR, 
365; 2W.W. K. 48; 238. L. H. 628. 


ee 


PART I. saa a eae 8.-— 


fi. ———- Slation agent.}—Held: not 
occupying the land in an offictal 
capacity under the Crown.— ite 
Cocuraxe Town & Kina, {1925} 2 
vane RK. 650; 66 oO. L. R. 471 — 


Cases 37a—226c. 


rated pltfs. in respect of the building for the 
two periods ending Sept. 30, 1926, & Mar, 31, 
1927, & it was admitted that the rate was 
duly made & confirmed. Plitfs. objected 
that the rate was invalid, as there was no 
beneficial occupation by them. Upon their 
refusing to pay, defta. complained to the 
justices, who issued a distress warrant, & 
defts. seized a tramcar belonging to pltfs. 
Pitfs. did not appeal to quarter sessions, but 
took proceedings in replevin :—Held : 
(1) pltfs. were not in beneficial occupation 
during the relevant period, & were not ratable ; 
(2) the jurisdiction of the justices to grant 
a distress warrant depended on the question 
of actual occupation within the parish & not 
on that. of beneficial occupation, & as pltfs. 
had failed to show that the distress was 
unlawful, the action of replevin failed.— 
LONDON Country Counci. v. HACKNEY 
Borovuagn Councn., [1928] 2 K. B. 588; 97 
ju. J. K. B. 694; 139 L. T. 407; 92 J. P. 138 ; 
44T. 1. R. 692; 20). G. R. 366. 

Add. Annotationa :—As to (1) Refd. Consett 
fron Co. v. Durham County Assessment 
Jommittee for No. 5 or North-West Arca 
(1930), 99 L. J. K. B. 277; London Playing 
Fields Society v. Essex (8S. W. Area) Assegs- 
ment Committee (1930), 144 L. TY. 233. 

Add. Annotation :—Refd. Bottomley v. West 
Derby Assessment Committec. etc., ete. 
(1931), 47 T. L. R. 468. 

Add. Annotation :— Consd. L. C. C. v. Hackney 
B. C., [1928] 2 K. 1. 5&8. 

Add. Annotation :—- Consd. L. C. C. v. Hackney 
3. C., [1928] 2 K. B. 5S8. 

Add. Annotation :— Consd. J.. C. 
B. C., [1928] 2 K. RB. 588. 
Add. Annotation :-- Consd. I. C. C. v. Wackney 
B. C., [1928] 2 K. B. 588. 

Add. Armnotation :-—Consd. I. C. C. v. Hackney 
B. C., [1928] 2 K. 1B. 588. 

122. Annotations :—Telete “ Consd. Jones v. I. R. 
Comrs., Sweetmeat Automatic Delivery Co. 
v. I. R. Comrs., [1895] 1 Q. BB. 484.” 

139. Add. Annotation :—Apld. Towler v. Thetford 
Rural Council (1929), 99 I. J. K. B. 258. 

139a. Shooting rights.]— ToWLER v- THETFORD 
RuRAL Counci., No. 652b, post. 

154. Add. Annotations :—-Consd. Salisbury House 
Estate v. Fry, [19380] 1 K. B. 304. Abpld. 
Towle v. Improved Industrial Dwellings Co., 
f19381] 1 K. 3B. 268. 


42. 


62. 


65. 
66. 


69. uv. Hackney 


86. 
87. 


160. 
B. CL. [1928] 2 K. 1. 688. 

Add. Annotation :—Refd. Manchester Corpn. 
v. Bolton Assessment Committee & West- 
houghton Urban District Council (1930), 144 
L. T. 618. 
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171. 
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PART I. SECT. 2, SUB-SECT. ren | 


113 i. Necessity “for. }—CHRISTCHURCH 
(MayvOR, TC.) ° v. "YN GOULD, 
ae {1928] N. Z. L. R. 318. 


—— 


~~ BUCKLAND 


Add. Annotation :-- Refd. L. C. C. v. Hackney | 


Saikatchewar ‘Aasoueniont Caniiiicsion 
does not, under the effect given it by 
xeot, 270 of sald Act, prevent him from 
defending an action to collect the taxes, 
RURAL MUNtcipalry 


ENGLISH AND [Emprre Digest SUPPLEMENT. 


178. Add. Annotation :—Refd. New Liverpool 
EKasthain Ferry & Hotel Co., Ltd. v. Ocean 
Accident & Guarantee Corpn., Ltd. (1929), 
142 L. T. 349. 

202. Add. Annotation :—Refd. Towle v.. Improved 
Industrial Dwellings Co., [1931] 1 K. B. 263. 

218. Add. Annotation :-—As to (3) Consd. L. C. C. v. 
Hackney BL. C., [1928] 2 K. B. 588. 


SUB-SECT. 4.—UNDER RATING AND VALUATION 
(APPORTIONMENT) ACT, 1928 (c. 44). 


Agricultural hereditaments.J—See No. 552a, 
post, . 

226a. Industrial hereditaments—Whether used as 
factory or workshop— Test to be applied. }— 
In determining whether a_ hereditament 
occupied & used as a factory is primarily 
occupied & used for purposes which are not 
those of a factory it is the actual use to 
which the hereditament itself is put that has 
to be considered, & not the use to be made 
of the products of the hereditament or of the 
work there carried on.—Moon (LAMBETH 


REVENUE OFFICER) v. LONDON CouUNTY 
CouNCcIL, PoTrErtes ELectric TRACTION 
Co., Lrp. uv. BAILEY (STOKE-ON-TRENT 


REVENUE OFFICER), [1931] A. C. 151; 100 
L. J. K. B. 153; 144 L. T. 410; 95 J. P. 
64; 47T. lL. R. 154; 29 L.G. R. 131, HAL. 
Arcututinne -— Refd. Bottomley v. Wert Derby Assessment. 
Comiittee, ete. ete. (1931), 47 'T. LR. 468) Carmarthen 
a venue Officer v. United Dairies (Wholesale ), Ltd. (JUSL), 
05 J. Jo. &8 ; Aah Ae & sons, Ltd. v. Green, Lipton, 
Ltd. Barton (1931), 47 T. L. R. 565, C. A; Sedgwick 
ve. Watney, Combe, Reid & Co., (1931) A. C. 447. 
226b. --—— Particular instances— Printing 
works of tramway undertaking. ]—- The owners 
of a tramway undertaking occupied certain 
printing offices & works used exclusively for 
the printing of tramway tickets & other 
matter required for the purposes of their 
undertaking. The hereditament in question 
was a factory within the Factory & Workshop 
Act, 1901 (c. 22) :—Held: the hereditament 
was not primarily occupied & used for pur- 
poses which were not thuse of a factory or 
workshop & was therefore an industrial 
hereditament.-—-Moon (LAMBETH REVENUE 
OFFICER) v. LONDON CouNTY COUNCIL, 
[1931] A. C. 151; 100 L. J. K. B. 153; 144 
L. T. 410; 95 J. P. 64; 47 T. L. R. 164; 
29 L. G. R131, HW. L.; affg., [19381] 1 K. B. 
385, C. A. 

2260. -—— -—-- -—— Omnibus repair shop.]— 
An omnibus co. operating a fleet of motor 
omnibuses occupied & used a hereditament, 
so far as material to the present appeal, for 
the manufacture of spare parts for the fleet 

. & for other manufacturing & repair pro- 
cesses distinct from ordinary maintenance in 
connection with the eee The hercaibenient 


con ee As an 


ee we 


= me ee eee ne tee ee 


AA Liar NGtLING Co. LTD 
WEYBURN, CITY OF weay. by (926) ‘i 
ae R. 1063 : 2 WwW. W. R. 452.—- 


t. DONALDSON & Horton, [1028] 1 | PART I. SECT. 2, SUB-SECT. 5.—C. 
PART I. SECT. 2, SUB-SECT. 4.—B. (c). | diy En 2 2305 [rb2R1 1 WW. Re 405 1 ed. Ouner rated for whole property— 


sb. Licence lo cut dimber,}—The bolder 


sco. Jrasce of right of way.}—-A lessec 


Notice thut parcels of band soli to specified 
Persons-- Whether sufficieut notice of 


of a permit to cut thinber on Doniuion of a portion of the right. of way of the | change of ou nership, |-- CLEARVIEW, 
lands ts not the ‘ ee rere within | Canadian Pacific Railway who is in | Lrp. cv. YaTaLa Sour DistTRicr 
Rural Municipality Act S. 1920, phy sical possession thereof ia subject | Councit,, [1927] 8. A. S. R. 555.—AUS. 


c. $9, of the land {neluded in the berth : 

& since, in assessing tim as such, the 
assessor acts without jurisdiction, the 
confirmation of the assessment by tho 


4) 


within the City 


assessment as an 
Act, 1926, s. 433 (3), 
although the ‘land ‘itaolf is Arpegeed 
exempted by law from 


* occupant "’ 
PART I. SECT. 2, SUB-SECT. 7. 
203 i. Reved., 32 8. C. R. 505. 


taxation.-— 
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was registered as a factory :—Held: the 
hereditament was not occupied & used for 
purposes which were not those of a factory 
or workshop; (2) the manufacture of an 
article needed to maintain differed from 
‘““maintenance’’ as used jin 1928 Act, 
s. 3 (2), & the hereditament, except as to 
one part thereof used as a paint shop, was a 
factory within the sub-sect. & was an 
industrial hereditament.—PotTrertrs ELEc- 


ee ee 


TRIC TRACTION Co., Lm. v. BAILEY (STOKE-ON- | 


TRENT REVENUE OFFICER), (1931] A. C. 151 ; 
100 L. J. K.B. 158; 144 L. T. 410; 95 7. P. 
64; 47T. L. R. 154; 29 L. G. R. 131, HT. ; 
revsg., [1931] 1 K. B. 385, C. A. 


Annotations ;—-Consd. Bottomley ve West Derby Assessment 


Connnittee, ete., ete. (1931), 


Rev 
ete. 


226d. 


226e. 


Aneta :— Folld. Toogood & Sons, Ltd. v. Green, Lipton, 
4Utd. 


226f. 


226g. 


47 T. L. I. 468; Cardiff 
enuc Officer v. Cardiff Assesstucnt Conimittee, ete., 
(1931) 1k. B. 47. 


—--— Barge building & repairing 
yard.|—Held: entitled to benefit of Act.— 
Barton (POPLAR REVENUE OFFICER) v. 
UNION LIGHTERAGE Co., Lrn., [1931] 1 
KX. B. 385; 100 L. J. K. B. 1; 148 7. T. 
650; 94 J. P. 177; 46 T. Il. R. 601; 74 
Sol. Jo. 581; 28 L. (.. R. 550, C. A. 














——— Coffee blending warehouse. |] 
—Held: entitled to benefit of Act.— 
BARTON (STEPNEY REVENUE OFFICER) v. 


TWINING (Rt.) & Co., Lrp., [19381] 1 Kk. B. 
385; 100 L. J. K. B. 1; 148 L. T. 650; 94 
J.P.177; 46 T. L. R. 601; 74 Sol. Jo. 688 ; 
28 L. G. R. 650, C. A. 


v. Barton (1931), 47 'T. L. R. 565. 


——-- ----— Tea blending premiscs.* -- 
Resps. occupied & used premises which were 
registered under the Factory & Workshops 
Acts. They imported teas from Ceylon, 
Java, India, China, & other foreign countries. 





The teas were brought to the premises in , 
question for blending, sifting, cutting, mill- | 
ing, & packing for export abroad for sale | 
No tea went, | 


wholesale to the public as tea. 


ee et a ee ee re en 


ae en ne ee ee ee. 


out of the premises until after blending, & ° 
no blended teas from the premises were | 


supplied or distributed to any part of the 
United Kingdom, & no blended teas came 
into the premises. Apart from the basement, 
which was used & occupied solely as a tin- 
box factory, the premises were used (@) as 
premises for blending, sifting, cutting, mill- 
ing, & packing teas imported from abroad 


ee ee ee $e 


so as to make the teas suitable for export | 
abroad for sale wholesale to the public as | 


tea; & (b) as premises for exporting abroad | 


for sale to the oublic as blended tea the tea | 


leaves so blended. 
that wholesale business was carried on on the 
remises :—Held: the primary purpose of 
he occupation & use of the premises was a 
factory purpose, & therefore the premises 
must be derated.—Lipron, LTp. v. BURTON 
(1931), 100 L. J. K. B. 529; 145 1. T. 476; 
95 J. P. 211; 47 T. L. R. 565; 29 L. G. R. 
642, C.A 











ment was occupied & used for the refrigera- 
tion & the refrigerated storage of food & other 
produce. The hereditament was a factory, 
& the refrigeration was effected by means 
of an elaborate process involving the use 
of machinery. Seventy-five per cent. of 
the produce received was already refrige- 
ra & was kept by the occupiers in that 


There was no finding : 


Cold storage.]—A heredita- : 


state :—Held: the hereditament was 
primarily cccupied for the purposes of storage 
within exception (d) in 1928 Act, s. 3 (1).— 
UnNton CoLp SToraGE Co., Lp. v. BANCROFT 
(MANCHESTER Rirvftnuge OFFICER), [10931] 
A. C. 459; 100 L. J. WK. B. 271; 145 L. T. 
73; 95 J. P. 115; 47 T. L. R. 808; 29 
L. G. R. 279, H. L.; affg., [1931] 1 K. B. 
385, C. A. 


Annotation :-—Distd. Carmarthen Revenne OMlcer v. United 
Dairies (Wholesale), Ltd. (1931), 95 J. 1. Jo. 88. 


226h. 











‘Premises where seeds cleaned 
for sale.}—A seed merchant’s warchouse was 
used for the cleansing & preparation for sale 
of seeds by the use of machinery. The 
revenue officer objected to the inclusion of 
this hereditament in the special list as an 
industrial hereditament on the ground that 
it was primarily occupied & used for the 
purposes of wholesale distributive business : 
—IJleld : it was an industrial hereditament.-— 
HINES (IPSWICH REVENUE OFFICER) 0. 
EASTERN COUNTIES FARMERS’ CO-OPERATIVE 
Assocn., Lrp., [1981] A. ©. 456; 100 L. J. 
K. B. 271; 144561. T. 73; 95 J.P. 116; 47 
T. L. RR. 3808; 20 1. G. R. 279, H. L.; affy., 
[1931] 1 K. B. 385, 0. A. 


Annotation :---Consd. Toogood & Sons, 1d. v. Green, Lipton, 
Ltd. v. Barton (1031), 47 T. L. RR. 565. 


226]. 


-——. }--Held : entitled to 
benefit of Act. — Phircuanp (CARDIFF 
REVENUL OFFICER) ». Liwis (WILLIAM) & 
Sons, [1931] 1 K. B. 886; 100. J. KB. 
LV; 14381. T. 650; 047. P2177; 46 TL. RR. 
GOL; 74 Sol. Jo. 661; 28 L. G. R650, C. A. 











Annotation :--N.F. Voogood & Suna, Ltd. e. Green, Lipton, 
Ltd. v. Barton (1931), 47 T. da. Wt. S645, 


~26K. 


2261. 
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fencer = = ]---Resps, carried on 
‘he business of retail seedsmen at premises 
which were described in the valuation list 
as a seed warehouse, offices, canteen, & out- 
buildings. These premises were registered 
as a factory within Factory & Workshops 
Acts, 1901 to 1020. They were occupied & 
used by resps. as an integral part of their 
business a5 seedsmen. The work carried on 
at the warehouse consisted of cleansing, 
testing, analysing & sorting seeds by | 
machinery. There was no warchousing, as 
an end in itself, of the seeds in the warehouse, 
resps. having other premises which were used 
for that purpose. All the seeds treated at 
the warehouse were sold to customers other 
than the trade. A small quantity was sent 
to a retail shop occupied by resps. in South- 
ampton, while, with regard to the remamder, 
orders for it were received at the offices 
referred to above & the seed was dispatched 
directly to customers from the warehouse in 
fulfilment of those orders:—-Held: the 
preraises constituted a “ retail shop ” within 
sect. 3 (4), & were a hereditament occupied 
for the purpose of a retail shop, & therefore 
the premises were not derateable.-—TooGooD 
& Suns, Lrn. v. GREEN (1031), 100 L. J. K. B. 
§20; 145 L. T. 476; 95 J. PRP. 211; 47 
T. 1. R. 565; 20 L. G. BR. 642, C. A. 

———- Wool sorters.) ~—- Held: 
entitled to benefit of Act.—WEATHERHEAD 
(BKADFORD REVENUE OFFICER) v. BRADFORD 
ASSESSMENT COMMITTEE & LaYCOCK, SON & 
Co., Lrv., [19381] 1 K. B. 386; 100 L. J. 
K. B. 1; 143 L. T. 650; 94 J. P. 177; 46 
T. L. R. 601; 74 Sol. Jo. 628; 28 L. G. R. 
550, C. A. 


ere ee mee 
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226p. Sao ee 
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PART I. SECT. 3, SUB-SECT. 4. 

sa. Agricultural lands & heritages— 
Pigger, 
Act.--INLAND REVENUE 


foxes. }—Held: 
of Act.-— INLAND REVENUE v. ARDROSS 
EstaTes Co., 


06, -——— House occupied by ocbte 
constable with grasi ed a y sj 


SKSSOR, (1930) S. Oo. rere —SscorT. 
sf. /ndusirial lands @& h 


actory of 
** vaed.? In deterraining the Guestion 
whether ‘“ silent worke,’’ d.¢, works 








eemersennte ee 


Scrap metal works. |—ZHeld : 
entitled to benefit of Act.—PIcKIn (LANG- 
BAURGH REVENUE OFFICER) v. LANGBAURGH 
ASSESSMENT CoMMITYER & ROBERT CHEYNE 
& Co., Lrp., [1981] 1 K. B. 386; 100 L. J. 
K. B. 1; 143 L. T. 650; 46 T. L. R. 601; 
74 Sol. Jo. 629, C. A. 

———-.}~—Held: entitled to 
benefit of Act.—LOFTHOUSE (LANGBAURGH 
REVENUE OFFICER) v. LANGBAURGH ASSESS- 
MENT COMMITTEE & A. BAINBRIDGE, Lirn., 














[1981] 1 K. B. 886; 100 L. J. K. B. 1; 148 
L. T. 650; 46 T. L. RR. 601; 74 Sol. Jo. 
629, CO. A. 

Rag sorters.) A rag 


merchant’s warehouse was occupied & used, 
as to one-third of its area, for the grading, 
blending & sorting of rags, &, as to two- 
thirds, for the storage of rags (a) awaiting 
these processes; (b) in the course of pre- 
aber ; & (c) fully dealt with & ready for 
despatch to the rag merchant’s customers. 
The rags, after being subjected to the above 
processes, were sold wholesale to heavy 
woollen cloth manufacturers for use in the 
heavy woollen cloth industry, & until so 
treated were useless for that purpose. The 
revenue officer objected to the inclusion of 
these premises in the special list as an 
industrial hereditament, on the ground that 
the premises were primarily occ upied & used 
for the purposes of wholesale distributive 
business or for the purposes of storage :— 
Held: (1) the hereditament was primarily 
occupied & used not for the purposes of 
wholesale distributive business, but for the 
conversion of the articles which entered the 
hereditaments into finished & saleable 
articles by means of the processes to which 
they wore there subjected, & that this was an 
adaptation for sale; (2) the storage was 
merely incidental to those processes. There- 
fore the hereditament was an industrial 
hereditament.— Kaye (DEWsBURY REVENUE 
OFFICER) v. BURROWS & DEWSBURY ASSESS- 
MENT COMMITTER, [1931] A. C. 464; 100 
L.J. K.B. 271; 145 L. T. 73; 95 J. P. 115; 
47 T. L. RB. 308 ; 29 L. G. R. 279, H. L.; 
affy., (1931] 1 K. B. 385, C. A. 


Bakehouse & baker’s shop. ] 
—Resp. carried on a retail business in bread & 





cee csemanadimnemetanamamahinattiae ns mmmnaetasemeneneemetet tte 


dustrial lands 


-J—Held: ontitled to benetit of 


v. RENFREW- 


& 


Cases 226m—226s. ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


confectionery in a hereditament eee ing 
a shop with living rooms over & a bakehouse 
in the rear :—Held: the bakehouse, which 
made goods for the business, although a 
factory, was an ordinary part of a baker’s 
shop. & the whole hereditament was primarily 
occupied & used for the purposes of a retail 
shop, & was therefore not an industrial 
hereditament.—FINN (WIMBLEDON REVENUE 
OFFICER) v. KERSLAKE, [1931] A. C. 457; 

100 L. J. K. B. 271; 146 L. T. 73; 95 J. P. 
116; 47 T. L. R. 308 5 29 L. G. RB. 279, 
H. L. 3; revsg., [1931] 1 K. B. 885, ©. A. 


Annotation :—-Folld. 'Toogood & Sons, td v. Groen: Lipton, 
Ltd. v. Barton (1931), 47 T. L. R. 5 


226q. 


226r. 


——.}—-Held: entitled to 
benefit of Act.—LUTON REVENUE OFFICER 
v. DEELEY, [1931] 1 K. B. 386; 100 L. J. 
K. B. 1; 143 L. T. 650; 94 J. P, 177; 46 
T. L. R. 601; 74 Sol. Jo. 596; 28 L. G. R. 
550, C. A. 

















—— Motor repair shop & garage.) 
—A garage & motor repair depot was occu- 
-pied & used for repairing motor cars, motor 
boats & agricultural tractors brought or sent 
to the premises by the owners, for garaging 
cars, & for the sale of petrol & small motor 
accessories, but the greater part of the 
business there carried on consisted in the 
repair of motor cars :-- Held: the heredita- 
ment was primarily occupied & used for the 
purpose of a retail shop, as defined by 1928 
Act, within exception (4%) in sect. 3 (1), & was 
not an industrial hereditament. TURPIN v. 
MIDDLESBROUGH ASSESSMENT COMMITTEE & 
BAILEY, [1931] A. C. 451; 100 L. J. K. B. 
271; 145 L. T. 73; O67. P. 115; 47 
A L. R. 308; 29 L. G. R. 279, H. L. 3 revsg., 
[1931] ] K. B. 385, C. A. 


Annolation :—Folld. Toogood &. Sons, hs v. Green, Lipton, 
Ltd. v. Barton (1931), 47 IT. L. Wt. 56 


226s. 





standing idle were or wore not in- 
heritages :— i/eld ;: 
the word “ used ’? did not mean “ fit & | 
ready for imiunediate use,’’ but meant 
‘actually in use,’’ sub ect to the 


-—-—~,}—A hereditament was 
ied & used for the repair of motor cars 
e storage of motor cars undergoing 
se & for the storage of spare parts & 
accessories needed for repairs, & petrol was 
sold there as incidental to such repairs only. 
The occupiers owned other premises in the 
borough, where they sold cars & motor 
accessories :—Held: the hereditament was 











gh 


must be apportionment of the valua- 
tlon.—OuTRAM & Co. vv INLAND 
REVENUE, (1930] 8S. C. 351.—--8COT. 
sj. Fish hatchery & fish- 
breeding ponds, |—Held : not entitled to 


























SCOT. Soe LENS OT Sy CoS 80s quel ication that woe D Rc for | benefit of Act.— INLAND REVENUE 1, 
@ moment no work Was being done | HOWIETOUN & NORTHERN FISHERIES 
7 ——— Golf course—Additional rent | owing to some temporary cause, as ; Co., [1930] 8. C. 353.—SCOT. 
ad grazing rights.}—Held: not | contrasted with works for which there gic. —-— Suddler’s workshop & 
ay ed to Ee of Act.—- INLAND was ho reasonable prospect of & re- | gmithy forming part of contracter’s 
NE igean Crown, [1930] | sumption of business in the near | stables.}—lield ; not entitled to benofit 
a future, might be regarded as ‘‘ actually | of Act, as being mercly ancillary to 
‘ ae re tart i porden apebatraie - use ” foeue purposes of ne soct.— | contractor's pusinesa. —Wornik & Co. 
—— He not entitle ITCHELL Bros, v. INLAND REVENUE, *~ INLAND REEVE: 

to benefit of Act.—LAanarRKsiRE | INLAND REVENUE v. STRPNENS, Sons aco Se SU Re EOIN Bye SGe: 
ASSKRHOR v, FINDLAY Bros,, (1980}] | & Co., [1930] 8. C. 531.—SCOT, Repair shop d: arage 

8. C. 407.---8COT. on oo Rooms in decorators’ \ of Conbador. }—Held : not entitled 











stlver 


Farm for breeding 
not entitled to benefit 


premises where 


11980) S.C. 487.—-SCOT, | QEVENUE, v- 





paints mized.}—Held: | 
not entitled to bonefit of Act. INLAND 
EDINBURGH 

eon’ Casi), (1930) 8. 


—— Editorial aig Bae 


Held: not untitled to Doweht oh cee | ort 
—Bield > not on o benefit of Ac 
—-INLAND KKVEN vw. BANFF As- Oe eee ah 8 


or workshop—Meaning 


manufacturing 


ed 


Act, & Factorics acts 100 1901 pe 149 (4), 
the part of the premises 
was used for a purpose other 
rocess carried on in 
the other part of the premises, & there | 
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| 
| 
| 
i benefit of Act.—\WORDIE v. Tia 
' REVENUE (No. 2), (1930) S. C. 370.— 
ne ree | poor 
| 
1 








. 342.— Estate sawmill. }-— 

Held: not entitled to benefit of Act. 
The subject was not a ory or work- 
shop, in respect that the sawmill was 
not carried on ‘ by way of trade or for 
Py oses of gain.’ TST AND a abs 

ERTHSHIRE ASSESSOR, [1930] 8. 

379. cipoaiade 


Recreation grounds 
mplicees of industrial company. {or 


Hed: having 
9 (6) of the 


in “question on 


Held: not entitled to benefit of Aot, 
Graane Herta es Fag 

oy @. ALKTR al 
sxasor, (1930]} S. ©. 408.—-SCOT. ad 


#0. Ci slau ter. 
houses. }-—Held ; entitled to benetit of 
the Act.—INLAND REVENUE v, EDIN- 

SS8ESSOR (SLAUGHTERHOUSBES 


BURGH A 
Case), [193Q] 8. C. 429.—SCOT. 


sp. ers’ premises, }—~— 
hea a entitled po Denent of Act.— 
NLA VENUE v. M‘INTYRE & Co., 

sq. ———- Metal merchants’ 

emises where scrap metal cul d& 

niled for blast furnaces. |-—Held : the 
metals were ‘adapted for sale” 
within igsleetd & Workshop Act, 1901, 
s. 149, & so the promises wero entitled 
to benefit of the Act.—Brown, Mac- 
FARLANE & Co. v, INLAND REVENUE, 
INLAND REVENUE v. EDINBURGH 
ASSHS8OR (WavUuH'S CaSE), [1930] 
Ss. C, 468.—SCOT. 

sr. Rag merchants’ € sack 
restorers’ premises.|—Held > not on- 
titled to benefit of Act, since the 
articles were not altered or “ adapted 
for sale.”"—INLAND REVENUE vz 
epecon Bros., {1930] 8. C. 480.— 


——- ——- P] 

















at. Jotner’s wnrkah.»yp be- 
longing to co- perative soctety d= dot 
work for society's property. |—Held . no 
entitled to benefit of Act, in respect 
that work carried on was not “ by way 
af trade or for purposes of gain ”’ with 
Factory & peeehor: Act, 1901.— 
INLAND REVENUE v. PAISLEY PROVI- 
DENT CO-OPERATIVE SoOcLETY, [1930] 
S. Cc. 497.—SCOT. 

sv. Premises for demulish- 
d & reconditioning motor cara ct: 
selling parts & scrap.|—Held;: on- 
titled to benefit of Act, in respect that 
articles were altered & adapted for 
sale.—INLAND JiEVENUE t, CAPLAN, 
(1930] S. C. 507.—-SCOT, 

sw. Premises of asphalt 
work contractors.|—~Held ; not entitled 
to benefit of Act.—INLAND REVENUE 














sx. ——— —— Plumbers’ premises. }— 
INLAND REVENUE v, COLIN TURNER, 
Lrp., [1930] 8. C. 520.—SCOT. ° 

sy. Lerceptions—Dwelling-house 
—Country bakehouse.)—Held : entitled 
to benefit of Act.—INLAND REVENUE 
v. WI0OTOWNSHIRE ASSESSOR, [1930] 
3. C. 643.—SCOT. 

$2. Country amithy.)} 
—Held: entitled to benefit of Act,— 
INLAND REVENUR tv. WIGTOWNSHIRE 
AssEssOR, {1930} S. C. 543.—SCOT. 

2. —— Country joiner’s 
shop.}—~Held; not entitled to benefit 
of Act.—INLAND REVENUE v. W1G- 























TOWNSHIRR ASSESSOR, [1930] S. C. 
543.—SCOT, 
sb. Retail shop—Workshop 


of garage.}—Held: not entitled to 
benefit of Act.—-INLAND REVENUE v. 
EDINBURGH ASSESSOR (HUNTER’S 
CasE), (1930) 8. C. 8362.—S8COT. 
sc. —— — Bespoke tailor’s 
emises.}—INLAND REVENUE v. GUNN, 
OLLIE & TOPPING, (1930) 8. C. 389.— 


SCOT. 

d.— Bootmaker's 
premises.}-—-INLAND REVENUE v. Mor- 
FAT, [1930) 8. C. 4123.—68COT. 

apher’s 


0. 3 —— }=9 RPhotogr 
ae studio.}—Held: not cntitled 
to benefit of Act.—INLAND REVENUE 
v. HamMpTON, [1930] 8. C. 419.—-SCOT. 

st. —— Bakehouse & 
baker’s shop.}—field:  cntitled to 
benefit of the Act.—INLAND KEVENUE 


vs ~—e— Saddler's shop 
workshop.j~Held: not entitied to 
benefit of Act.--INLAND REVENUE p. 
Epinpurca Assessor (GrBson's & 
ALLEN'’S Cases), (1930} S. OC. 443.— 
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sh. ——— ——— ——— Jeweller’s shon &: 
workshop.}—Held: not entitled to 


benefit of Act.—INLAND REVENUE pv. | 


EDINBURGH ASSESSOR (GIRSON’S & 
coe CasSES), [1930} 8. Cc. 443.— 











sk. ree Shop for the 
repair of weighing-machines.}—Held: 
pot nen ed i enefit a gr ere ND 
NUE v. AVERY ‘ T.), [1930 

S. C, 490.—-SCOT. : a 


easy 
sl. 


milk 





Cream where 
sleurised, ihe 


¢ chilled, > bottled, 
pier diatribulion.}—Held: entitled 
fe) oun of vee NLAND praia 
v. NENT CO-OPERATIVE SOvcIETY, 
(1930) S. C. 503.—SCOT, 

sm. -———- ——— ——— Plumbers’ pre- 
mises.}-—-INLAND REVENUE v. COLIN 
TURNER, Ltp., [1930] 8S. CGC. 620.— 


SCOT. 

sn. Ihstributive wholesale 
business—Wholesale seed _ merchants’ 
premises where seeds cleaned, stored, 
sold.|}—~Held: not entitled to benefit 
of Act.—INLAND REVENUE v. DOXNALD- 
SON & Co., [1930] 8S. C. 348.—-SCOT. 


8 Premises of 
wholesale manufacturing chemists also 
dealing tn proprietary medicines, }-— 
(eld: the premises were industrial, 
but were subject to apportionment.— 
INLAND REVENUE v. HATRIOK & Co.,, 
[1930] 8. C. 359.—SCOT. 


8p. _—— Premises where 

roprietary whisky blended, bottled, 
boxed, dispatched. |— Held : not. 
entitled to benefit of Act.—INLAND 
REVENUR «=. JOHNNIE WALKER & 
Song, [1930] S. C. 872.~—SCOT. 














o.o-—— 














&q. — Factory for treat- 
ing brewers’ draff, grain, & yeust.}—- 
Held: entitled to benefit of Act.— 


INLAND REVENUF v. BREWERS Foop 
eeaye Oo. (No. 2), [1930] S. C. 383.— 

sr. ee -- «~Warehouse of 
glass manufacturera “here glass cut to 
suit customers. }—- Held : vu. entitled to 
benefit of Act.—-PILKINGTON BRos, vv. 
INLAND REVENUE, [1930] 3. C. $87.— 
SCOT. 

st. —-—- —--~- ~--— Premises for the 
repair of packing cases db washing of 
bottles of whisky blenders.J—Held: not 
entitled to benefit of Act.—WuHirk 
HORSE DISTILLERS v. INLAND 
REVENUE, [1930] 8S. C. 426.— SCOT. 


svV. — ———— Wool brokers’ & 
Wool merchants’ premises, )—-Fleld : not 
entitled to benefit. of Act.«M‘LEop & 
Sons v. INLAND REVENUE, [1930] S. C. 
434.— SCOT. 

sww. Brewerr’ e- 
mises where beer chilled, carbonised, 
bottled, packed, &: diapatched.)—- Held : 
not entitled to benefit of Act.—. 
INLAND RKVENUE tv. MACLACHLANB, 
Lrp., {1930} S. C. 449.—-SCOT. 

SXX. arama tamara ieee (UU 
not entitled to benefit of Act.— INLAND 
REVENUE v. WILLIAM YOUNGER & Co., 

ayy. oo oO ~ Premitaca for oil- 
bipndtae: }—Held: not entitled to 
benefit of Act.—-INLAND REVENUR rv. 











oe 








SHarp & Co., {1930] 8. O. 468,— 
SCOT. 

BZZ. ——. —--—— Printing machtne 
manufacturers’ distrinding depot—Old 
machines taken in part » recon- 
ditioned & sold.|}--Held: not entitled 


to benefit of Act.—INLAND REVENUE 
v, Dawson, PAYNE & ExvLiorr, [1930] 
8. C. 498.—8COT. 


saa. —— Creamery where 
mills curtsed, chilled, c& bottled 
ior lo distribudion.}—Held: entitled 


benefit of Act.—INLanp REVENUES 
v. TRANENT CO-OPERATIVE SOCIETY, 
{1930] 8. C. 503.—-8COT. 

sbb. -—-———- -—— Warehouse in 
Scotland of English brewery used for 


tett ing. ling, & maturing 
hee. Held - not entitled to benefit 
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of Act.—INLAND REVENUE vo. Warr- 
BREAD & Co., [19380] S. C. 516.—8COT. 


soo, ——— ——-- Premises where 
grain cleaned & dressed to make it fit 
for sale.}—Held: entitled to benefit of 
Act.—INLAND REVENUE v. ABERDEEN 
COMMERCIAL Co., INLAND REVENUE ¥. 
HUTCHEON, (1936) 8. C. 553.—SCOT, 


edd, ——- ——— Purposes of storage 
—Diuty-free warehouse of distillery. }— 
Held: not entitled to benefit of Act.— 
DISTILLERS Co, v. INLAND REVENUE, 
{1930} S. C, 328.—SCOT, 

g€0, ———— ee. | Held? 
not entitled to benefit of Act.—Scor- 
TISH MALT DISTILLERS, LTD. v. INLAND 
REVENUK, {1930} 8. C. 335,.—S8COT, 





aff. ----—- ~--—- —-- Premisea of cold 
atorage company.}+—Held : not entitled 
to enofit of Act.--UNION COLD 


STORAGE Co, v. INLAND REVENUE, 
[1930] 8S. C. 337.—8COT. 


Sg a ee ee Wholesale seed 
merchants’ premises where seeds elcaned, 
stored, & sold.|\—Held: not entitled to 
benefit of Act.---INLAND REVENUE v. 
DONALDSON & Co., [1930] 8. C. 348.-- 
SCOT. 

shh. —-— -~-~-—-~ Contractor's build- 
ing where fodder cut, crushed, d& mired 
by machinery.|-- Lfeld ; not entitled to 
benefit of Act.-- Worpimm & Co. v, 
INLAND REVENUE, (1990) 8. C. 366.— 

sij. wane ees Hactory for treat- 
ing brewers’ druff. grain, & yeast. }-— 
Ileld: entitled to benefit of Act.— 
INLAND HKVENUK ». Brewers Foop 
Soppiy Co. (No. 2), [1030] 8. C. 383.— 
SCOT. 

skk., —-~ - Premises of 
public works contractor.j—Held: not 
entitled to benofit of Act.-INLAND 
REVENUR ov. MELVILEE, Donpas & 
WHITSON, (1930) S. C. 477.- -SCOT. 

sll, --— ee bParehouse in 
Scotland of Knylish breecry used for 
quieting, fining, botiling, a muahuring 
beer. |—-Held: vot entitled to benefit 
of Act.—-INLAND REVENUE tv, WHT 
BREAD & Co., (1930) &. CC. 616..—SCOT. 

smm. waa Svimary purpose 
other than. that of factory or workshozpr— 
Refuse destructor of town council, j-- 
elds not entitled to benefit of 
Acte-PAIBLEY ASRESSOR v. INLAND 
REVENUE, (1930] S. C. $39.—BCOT. 

Sn. me ee eee Aisle io pire 
shop d& studio. |—-Held : not entitled to 
benefit of Act.-——ISLAND REVENUR 9, 
HAMPTON, (1030) & C. 419.-- 8COT. 

soo. Corporation 
slaughterhouses.}—Hleld: entitled to 
benefit of the Act, as the premises were 
primarily occupied & uxed for the 
purpose of a factory or workshop, & 
not for providiug the necessary 
statutory facilities for the slaughter of 
animals, & pushes which would have 
brought the remises within ex- 
coption (f ).--INLAND HEVENUK Uv. 
EDINBURGH ASKESHOR (SLAUGATUR: 
Housiks Case), [1930] 8S. C. 429,-—- 
SCOT. 

spp. Manufacturing d: re- 
pairing shopa of steamship owners.)~- 
feld: entitled to benetit of Act. Tho 
premises were occupied for the pur- 
poses of manufacture & repair, which 
were factory purposes, & as they were 
expressly included among factories by 
the Factory & Workshop Act, 1901 
Sched. VI, they were within the 1928 
Act.-—-INLAND REVENUE v, CLAN LINE 
STEAMEKS, [1930] S. C. 445,---8SCOT. 





te eee we wee 


ett ee nd oe) 


sqq. —— ——- ——_Creamery where 
mith suriaed, chilled, & hotlled 
prior lo distribution.}—Held : entitled 
to benefit of Act.-~INLAND KEVENUEK 


v. TRANENT CO-OPERATIVE “SOUIETY, 
{1930} 8. C. 504.—SCOT. 

srr. Freight-transport lands & herit- 
ages—Dock gurposes-—Ground, ware- 
houses, custom-liuse, & catile sheda a. 
docka.}~-As regarded the pulding 
belonging to the dock authority & t 
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Revenue Officer, in view of an under- 


buildings erected & owned by the 


Cases 226s—226z. ENauisH AND Emprre Digest SuPPLEMENT. 


primarily occupied & used for the purpose 
of a retail shop, as defined by 1928 Act, 
within exception (b) in sect. 3 (1). & 
was not an industrial hereditament.—KAYE 
(BARNSLEY REVENUE OFFICER) v. EYRE 
Bros., Lrp., [1931] A. C. 451; 100 L. J. 
K. B. 1; 145 L. T. 73; 95 J. P. 115; 47 
T. L. R. 308; 29 L. G. R. 279, H. Li. 3 revag., 
[1931] 1 K. B. 385, C. A. 


Annotation :—Folld. Toogood & Sons, Ltd. v. Green, Lipton, 
Ltd. «. Barton (1931), 47 T. L. R, 565, C. A. 


226t. ~--——— 


——-- Beer bottling premises. |— 
Brewers occupied a bottling store in which 
beer brewed by them elsewhere was matured, 
carbonated, {filtered & bottled, & from which, 
after the bottles had been corked.é& labelled, 
it was distributed to the trade. The beer 
when it entered the premises was unmarket- 
able, & was converted by processes carried 
on therein into the commodity known as 
bottled beer. The hereditament was a 
factory within Factory & Workshop Acts. 
The revenue officer objected to the inclusion 
of the hereditament in the special list as an 
industrial hereditament under 1928 Act, 
s. 3, on the ground that it was primarily 
occupied & used for the purposes of dis- 
tributive wholesale business within excep- 
tion (¢) in sect. 3 (1) :—Held : the treatment 
to,which the beer was subjected in the here- 
ditament was not a mere prelude to distribu- 
tion, but changed the liquid from an un- 
finished article to a finished one, namely, 
bottled beer, which was not ready for 
distribution until the bottles had been 
corked & labelled, & the hereditament did 
not fall within the exception & was there- 
fore an industrial hereditament.—SEDGWICK 
(CAMBERWELL REVENUE OFFICER) v. CAMBER- 
WELL ASSESSMENT COMMITTEE & WATNEY, 
ComBE, Rem & Co., [1931] A. C. 447; 100 
L. J. K.B. 2713; 145 L. T. 73; 955. P. 115; 
47 T. L. R. 808; 29 L. G. R. 279, H. L.; 
affg., [19381] 1 K. B, 385, C. A. 





Annotation :—-Folld. Toogood & Sons, Ltd. «. Green, Lipton, | 
Ltd. ev. Barton (1931), 47 T. L. R. 505. 


226u. —-— ----- ----— Chain cable testing estab- 


lishment.]—-Resps. occupied & used a testing 
establishment for the purpose of carrying on 
the business of testing & tinishing cables & 
anchors under a licence from the Board of 
Trade, pursuant to the Anchors & Chain 
Cables Act, 1899, & they gave certificates in 
respect of the cables & anchors which had 

assed the tests. The Act of 1809 pro- 

ibited the sale in this country of anchors & 
cables which had not been proved according 
to its provisions. The hereditament was 
admitted to be a factory within Factory & 
Workshop Acts. The processes employed 
involved the manufacture & replacement of 
faulty links in cables or faulty parts in 
anchors, & the scaling, tarring & finishing of 
cables & anchors before delivery to the 
ultimate consignees. The revenue officer 
objected to the inclusion of the hereditament 
in the special list as an industrial heredita- 


2 as 


to shipowners, the Inland 


226w. 





respoct that they were not occupied & | ltion—-Officer of In 


dock undertaking, but for the special 


fe 


ment on the ground that it was primarily 
occupied & used for purposes which were not 
those of a factory or workshop within 
exception (f) in 1928 Act, 8. 3 (1):— 
Held: the hereditament was primarily 
occupied & used for the purpose of testing 
operations, which were not factory purposes, 
& fell within the exception.—GROVE (DUDLEY 
REVENUE OFFICER) v. Lioyp’s MSRITISH 
TESTING Co., Lrp., [1931] A. C. 450; 100 
L. J. K.B. 271; 1461. T. 73; 95 J. P. 115; 
47 T. L. R. 808; 29 L. G. R. 279, H. L.; 
reveg., [1931] 1 K. B. 385, C. A. 


Oll-blending factory.] — 
Held: entitled to benefit of Act.—POPLAR 
REVENUE OFFICER v. POPLAR ASSESSMENT 
CoMMITTEE (1930), 99 L. J. K. B. 510; 143 
L. T. 490; 94 J. P. 142; 46 T. L. R. 428; 
74 Sol. Jo. 320; 28 L. G. R. 327, D.C. 


Bespoke tailor’s workshop. ] 
—Held: not entitled to benefit of Act.— 
STAINCROSS REVENUE OFFICER v. STAIN- 
CROSS ASSESSMENT COMMITTEE & WHITE- 
IEAD (1980), 143 L. T. 525; 94 J. P. 161; 




















.46T. L. R. 516; 28 L. G. R. 414, D.C. 
226x. ———_ ——— -——-- —-—- Retail shop on same 


premises.|—-Resps. were the occupiers of a 
hereditament entered by the assessment 
committee in the special list & therein 
apportioned as to £59 industrial user & as to 
£146 non-industrial user. The revenue 
officer appealed against the inclusion. of the 
hereditament in the special list on the ground 
(inter alia) that it was primarily occupied & 
used for the purposes of a retail shop. The 
hereditament consisted of a three-storied 
building which was in the sole occupation of 
resps., who were bespoke tailors & outfitters. 
They also owned a retail shop for the sale of 
shirts, collars, socks, hats & ties on the same 
premises in which the manufacture of clothes 
was carricd on. The hereditament was 
registered as a workshop:—Held: as a 
matter of law the hereditament could not 
be dissected as being occupied & used partly 
as a retail shop but) mainly as a workshop. 
The business conducted on the hereditament 
was a unified business & the workshop must 
be treated as ancillary to the trade or 
business of «a retail shop.—WAILKINSON 
(REVENUE OFFICER) v. SIBLEY & DONOVAN 
(1931), 95 J. P. 208; 29 L. G. R. 633, C. A. 


226y. ——— —-—— ------ Receiving office of dyers & 


cleaners. ]-—-Held : not entitled to benefit of 
Act.—IpEan, CLEANERS & J)yeERS, Lrp. v. 
Wrst MIDDLESEX ASSESSMENT COMMITTEE 
& REVENUE OFFICER FOR WEST MIDDLESEX 
(1930), 143 L. T. 483; O94 J. P. 1895 46 
T. L. R. 371; 74 Sol. Jo. 319; 28 L. G. R. 
341, D.C. 


226z. ——-- ——-— --- —— Newspaper offices & printing 


works——Apportionment of editorial & adver- 
tising rooms.}— Printing offices & works in 
which a newspaper was composed, printed, 
& published, were included in the special list 
under 1928 Act as an industrial heredita- 


yround within the dock precincts ; accuplera, the ground out-with the , Revexuk, INLAND. REVENUE v. KmkE- 
| dock precincts leased to the occuplers, | V 

& the cattle abeds :—Held: they were | SCOT. 

taking given in Parliament, conceded | not freight transport subjects, — in 
that, with the oxception of the dustom- 
house, 
lands & heritages. 


VALL ASSESSOR, [1930] S. C. 454.— 


stt. [Who may opp ae Sep ag 
ar ‘enue—Se 


instance was competent. — INLAND 
REVENUE vt. BREWERS Foop SUPPLY 


they were freigbt-transport | used for dock purposes as part of a | 9 (10).)—Held: an appeal at his 
nt. 


As regarded the custom-house, the purnores of the occupiers.—CLYDE 
AVIGATION TRUBTEES v. INLAND 
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Co,, (1930) S. C. 323.—SCOT. 
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ment, & an apportionment was made of the 
net annual value of the hereditament accord- 
ing as its various parts were used for industrial 
or non-industrial purposes :— Held: (1) the 
hereditament was properly included in the 
{papas list as an industrial hereditament, as 
the composing, printing, & publishing of a 
newspaper was the making of an article & 
the adapting for sale of an article within 
Factory & Workshop Act, 1901 (c. 22), 
s. 149, & therefore the hereditament came 
within the definition of a non-textile factory, 
the primary purpose for which the heredita- 
ment was occupied & used being an industrial 
purpose ; (2) the annual value of the heredi- 
tament must be apportioned according to the 
occupation & use thereof for industrial 
purposes, & the occupation & use for other 
purposes; those portions of the premises 
which were occupied & used for printing, 
composing, engraving, publishing & circu- 
lating were used for industrial purposes & 
entitled to be derated, but that those portions 
of the premises which were occupied & used 
for the editorial depart ment, general adminis- 
trative offices & clerical staff, advertising 
department, stationer.’ counter, & returns 
store were used for non-industrial purposes 
& not entitled to be derated.—CARDIFF 
REVENUE OFFICER v. CARDIFF ASSESSMENT 
COMMITTEE & WESTERN MAIL, LYp., CARDIFF 
REVENUE OFFICER v. CARDIFF ASSESSMENT 
CoMMITTEE & Davip DUNCAN & Sons, Lrn., 
(1931]} 1K. B. 47; 99 L. J. K. B. 672; 148 
L. T. 500; 04 J. P. 146; 46 7. L. R. 499; 
74 Sol. Jo. 466; 28 L. G. R. 372, D.C. 


226aa. 
who were wholesale dairymen, occupied & 
used certain premises for carrying out the 
processes of cleaning & pasteurising milk & 
of cheesemaking. The milk, after cleaning 
& pasteurisation, & the cheese after ripening, 
were sent to the respondents’ selling centres. 
The assessment committee found that the 
preniises were an industrial hereditament & 
were entitled to be derated :—Held: as the 
question was one of fact, & as there was no 
evidence on which the conclusion of the 
assessment committee could be varied, their 
decision must be affirmed.—CARMARTHEN 
REVENUE OFFICER tv. UNITED JDAIRIES 
(WHOLESALE), Lrp. (1931), 47 T. . KR. 233 ; 
75 Sol. Jo. 138. 

226bb. ——— Meaning of ‘‘ contiguous.’’}—The only 
point decided in this case which was then 
remitted to sessions for further consideration 
of other points was that a hereditament in 
the occupation of the resps. was not 
‘“ contiguous ’’ to another 235 yards away, 
& that Quarter Sessions was wrong, in law 
in holding that it was contiguous so as to be 
treated as forming one hereditament with the 
other premises for purposes of de-rating.-— 
SOUTHWARK REVENUE OFFICER v. HOE (R.) 
& Co., Lrp. (1930). 143 L. T. 644; 94 J. P. 
170; 46 T. L. R. 528; 28 L. G. Rh. 446. 

226cc. -}+—The word “ contiguous ” must 

















be construed in its ordinary & proper sense | 
as meaning “ touching,” & not in its louse | 


sense as meaning “ neighbouring.” 

In five cases properties in the same occupi- 
tion as the main industrial hereditaments 
were alleged to be part of the main industrial 
hereditament as being contiguous thereto. 
The distance in a direct line between the two 


Wholesale dairy.]—Resps., | 
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properties sought to be treated as part of a 
single hereditament varied from 20 yards 
to 60 yards. In one case the properties 
were only separated by a public thorough- 
fare, but in that case the property sought to 
be added was used as a stable. In the other 
four cases the propertics were separated by 
other properties in different ownership :— 
Held: the tao properties in four of the cases 
were not contiguous to each other & therefore 
could not be treated as parts of a single 
hereditament within sect. 3 (3), & in the fifth 
case, Inasmuch as the property sought to bo 
added was used as a stable, & therefore, 
under sect. 3 (2), was to be deemed not to 
form part of the factory or workshop, it 
could not therefore be othe of the properties 
Which ‘are used as parts of a single... 
factory ”’ within sect. 3 (3).---SPILLERS, LTD. 
v CARDIFF ASSESSMENT COMMITTER  & 
PRITCHARD (CARDIFF REVENUB OFFICER), 
Prercts (WIRRAL Revienuk OFFICER) v. 
WIRRAL ASSESSMENT COMMITTED & SPILLERS, 
Lrp., PINSENT (PLYMOUTH = RisevENUB 
OFFICER) v. PLYMOUTHE ASSESSMENT COM- 
MITTEE & OCTAGON Bruewery Co., BLUNT 
(Wiest DerBY REVENUB OFFICER) o Wrst 
Derby ASSESSMENT Comairres & Tats & 
LYLb, Lrp., {Ws y2k. B28; WoL. J. K. B. 
233; 1441.67. 603; 05.7. Po. 40; 47/5 L. hl. 
231; 75 Sol. Jo. 173; 201. G6. RR. 400. 
226dd. ------ Allowance of difference in rates to 
sub-lessee - Whether ‘‘ outgoing ’’ as be- 
tween head-lessor & lessee.j| -[’ltfs. were 
tenants in oceupation of.an industrial here- 
ditament under a sub-lease from the defte., 
under which the defts. covenant:d to keep 
pitfs. indemnified “ against: all rates, taxes, 
| & outgoings whatsoever.” Pits. claimed 
under the above sect. to be repaid or allowed 
by deduction the sum oof £08 17s. Sd., the 
difference between the rates acthually paid by 
deftes. & the rates which would have been 
payable if the rateable valie had been equiva- 
| 








lent to the net annual value.  Defts. denied 
liability, contending that “landlord 7’ in 
Local Government Act, 1920 (ce. 17), 4. 73 (1), 
must be construed as “ head landlord,” & 
they, in turn, claimed against the third party, 
their own landlord, un indemnity against 
plitfs.? claim. The lease from the third 
party’s predecessor in tithe to defts. con- 
tained a covenant by the lessor to kcep defts. 
indemnified “ against all rates & texus, & 
outgoings whatseever.’ The judge at the 
trial gave judement for pltfs. against dets, & 
beld that pitfs. were entitled to be indemni- 
fied by the third party. On an appeal by the 
third party :-—//eld: as between defts. & 
the third party the allowance made to pltfs. as 
eecupying tenants was not an “ outgoing ” 
in respect of which the third party became 
| liable to defts., &, even if it was an “ out- 
going,” it was not an outgoing in respect of 
the demised premises. The third party was 
therefore not liable to pay to defts. the sum 
| that defts. had become liable to pay to plitfs. 
| —DEPENDABLE UPHOLSTERY, Lrn. — v. 
BrasreD (1931), 100 L. J. K. B. 631, C. A. 


: 226ee. Freight-transport hereditament-—Particular 


oe Rs Narr 


ee — 


| instances.}—(1) Certain bonded warehwuuses 
near the port of Liverpool were used for the 
storage of tobacco, wine & sugar passing 
through the port, & the bulk of these goods 
| was stored for a very substantial time :—— 
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Held: on the facts the warehouses were 
primarily used for warehousing merchandise 
not in the course of transport & were not 
subjecta for derating. 

(2) A wool warehouse not actually con- 
nected with any particular dock & not a 
bonded warehouse was used as a storage 
Pee for wool conveyed thereto by the 

ock Authority at the charge of the con- 
signee to be sold at the regular wool sales :— 
Held: the warehouse was not used for trans- 
port purposes, but as a place for preparing 
aos for sale, & was not entitled to be 

erated. 

(3) Three grain warehouses had as their 
special feature an elevator by which grain 
was discharged from ships, barges or carts 
into the warehouse, & when sold, moved out 
again into sea or land vehicles. The bulk of 
the grain remained in the warehouses for a 
short time only, & the revenue derived from 
shipping & unshipping exceeded that derived 
from storage & warehousing :—Held: the 
warchouses were used to a substantial extent 
for purposes of shipping & unshipping & were 
entitled to be derated as freight-transport 
hereditaments. 

(4) By Supreme Ct. of Judicature (Con- 
solidation) Act, 1925 (c. 45), s. 225, an action 
is defined as a civil proceeding begun by 
writ “or in such other manner as may be 
prescribed by rules of ct.” By R. 8S. C., 
Ord. 58, r. 16, no appeal to the Ct. of Appeal 
from any order, whether final or inter- 
lucutory, in any matter not being an action, 
shall be brought after the expiration of 
‘fourteen days from the time at which the 
order is signed, entered or otherwise per- 
fected :—Held: an appeal from the Div. Ct. 
to the Ct. of Appeal on a special case stated 


aioe 20 armen 
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by Quarter Sessions on an appeal from a 
draft rating assessment made by an Assese- 
ment Committee. was an appeal in a pro- 
ceeding which was not an action as defined, 
& the time for appeal was therefore fourteen 
days.—BOTTOMLEY v. WEST DERBY ASSESS- 
MENT COMMITTEE, Mrersry Docks & Har- 
BOUR Boarp v. Wrst DERBY ASSESSMENT 
CoMMITTER, BOTTOMLEY v. MeRsSEY Docks 
& HarBourR BoarD, BOTTOMLEY v. LIVER- 
POOL GRAIN STORAGE & Transit Co., LTD. 
(1931), 95 J. P. 186; 47 T. L. R. 468, C. A. 


226ff. ——— Rallway—tTransfer of benefit to public 


—Who entitled—General engineering works. ] 
—The mischief which the Railway Freight 
Rebate Scheme is designed to cure is a 
mischief in respect of iron & steel works, not 
a mischief in respect of general engineering 
works. Therefore, when a general engineer- 
ing works consists of four departments, one 
of which falls within the definition of ‘ iron 
& steel works’ in Local Government Act, 
1929 (c. 17), Sched. XI., Part I., para. 17, it 
cannot for the purpose of the above scheme 


' be considered as four separate works, but 
‘ must be regarded as a whole, & a gencral 


engineering works is not an iron & steel 
works.—CENTRAL MARINE ENGINE WORKS 
v. AMALGAMATED Ry. Cos. (1930), 20 Ry. & 
Can. Tr. Cas. 141. 


226g¢. ——-- Canal—Bullding occupied by canal 


company’s employees. |—Ji/e/d: not entitled 
to benetit.— LEE CONSERVANCY BoarD v. R. 
(1931), 89 LL. L. R. 47, D.C. 


235. Add. Annolation :— Refd. Engelke v. Mus- 


mann, {1928] A. C. 433. 


267a. —-—- Roman Catholic Church divided into 


““blessed ’? & ‘‘ unblessed’’ parts.}]--- A 
Roman Catholic Church was divisible by a 
movable partition into two parts, a ‘‘ blessed’”’ 
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PART 1, SECT. 4 SUB-SECT. 6.—A. 


ho ip--— ——~.]- Christ College 
Trust, aus the owner of certain lands & 
buildings in Hobart, was rated by the 
municipal council in respect of such 
buildings which were used as a public 
boys’ school. All pupils, with un- 
important exceptions, were liable to 
pay fees. The fees received were 
considerably leas than the expense 
of the school. The deficiency was 
Inade good from income derived from 
capital invested In trust fer the 
school, Under the trust deed = b 
which the school was established, fs 
Christ College Acts, 1926, no meniber 
of the board of management could 
derive any profit from the sebool :— 
Held; even if the achool were used for 
charitable purposes jt was not used 
solely for suoh purposes, in that the 
compulsory pavcment of fees by pupils 
made the institution a businers: &, 
the words “charitable purposes " 
should be construed ejusdem generis 
with hospital & benevolent soaicty, & 
not in their technical sense.— CHRIgc 
COLLEGE TRUST v. HOBART CORPN., 32 
Tas. L. R. 67.—AUS. 7 
ni, —-—— ——.. Whether butidings weed 
solely for educational purposes exempied.| 
Held : in Hobart Corpn. Act, 1893 
(Tas.), a. 116, as amended by Hobart 
Coarpn. Act, 1921 (Taa.), 8. 18, & in 
Hobart Water Act, 1893 (Tas.), 6. 60, 
the words “charitable purposes ’ 
should be construed efusdem yencris 
with hospital & benevolent asylum 
& not in thelr technical sense, therefore, 
buildings ured solely for educational 
urposes were not exenipted from rates 
y those sections, even If snch purposes 
were charitable in the teohnical sen-e. 
eT CoLLEGR TRUST v. HopaRt 


CoRPN, (1928), 40 C. L. R. 308.— AUS. 


ti. —— F. W. C. A.)—City Act, 
R. 8. S.. 1930, 6. 447 (6), provides that. 
the buildings, & grounds not exceedin 
four acres, of the "' Y. W. C. A.” sha 
be exempt from taxation, & a like pro- 
vision for exemption is made for “* any 
assocn, or organisation doing work for 
roung women similar to the work dope 

ythe \,.W.C. A.” :— Held: the word 
‘* work ’’ In said provision means the 
goal or objective of an assoen. & not 
ite activities, &, since the objective of 
tf. assocn. was ‘“ similar’ to that of 
he Y. W. C. A., it was entitled to the 
benefits of the provision.--SisTERS OF 
Sion (SoctETY) v. SASKATOON (CITY), 
{1931} 2 W. W. RR. 553.—CAN, 

b j. : ---On the hearing of 
valuation appeals in the Cireuilt ct., it 
was held that a convent, in which 
resided 43 uuns, was not exompt; & 
that a laundry, managed by some of 
the nuns & worked by the inmates of 
& Magdalen Asylum, & which returned 
a profit of £21,300 a year, was not 
exempt. The nuns appealed in respeot 
of the convent. the 43 nuns 
residing in the convent, 14 were 
allocated to manage an Industrial 
School; the remaining 29 attended 
to the management of the Asylum & 
the laundry. There was no evidence 
as to the number of nune exclusively 
engaged In working the laundry. The 
produce of the land went to the support 
of the nuns & the penitents in the 
Magdalen Asylum :—Held: the con- 
vent was not used exclusively for 
charitable purposes, since it. acrommoa- 
dated not only those nuns who were 
engaged exchisively in charitable work, 
but also those who were enga n 
working the laundry, & re it 








was not exempt from ratealility.— 
Goon SHEPHERD NUNS vw. COoMR. OF 
VALUATION, (1930) I. R. 646.—IR. 

oi. —— Seumen’s Friendly Society— 
Work given up by society & continued 
by Navy Leayue of Canada.|\— Held: 
the latter body was not exempt,— 
Re Navy LEAGUE OF CANADA (ASSERB- 
MENT OF HALIFAX BRANCH OF), [1927] 
2p. L. R. 184; 59 N. 8S. R. 212.— 
CAN. 

g (p. 460) i. Reserve for show 
ground.J— CONNOR v. JKOCKHAMPTON 
City ees (1928), 22 Q. J. P. R. 91. 





PART I. SECT. 4, SUB-SECT, 7. 


1%, —— Seminary for education of 
missionary pricsts.|—-Held > the build- 
ing could not. be deemed to be one 
“used fur church purpuses”’ within 
School Assesament Act, KR. 8. A., 1922 
(c. 52), 8 24 (d), & was not exempt.— 
RUTHENIAN CaTHOLic MissiOn OF THE 
ORDER oF St. BAsIL THE GREAT IN 
CANADA v. MUNDARE SCHOOL DISTRICT, 
No. 1603, [1924] 2 D. L. RR. 1143; 
uteeet 2W. W. KR. 481; 20 Alfs. L. R. 

38.-——CAN. 


m i. —— Building also weed for 
de of rent.}—Held: a building 
which is used or occupied for religious 
teaching is* solely ’ used ar occupied for 
that purpose within Metropolitan Water, 
Sewerage & Drainage Act. a. 88 (1) (2), 
notwithstanding that rent for land of 
the owner, other than tbe land which fs 
copes by & used In connection with 
the building, is payable & is paid in 
the building,— Roman CaTnoLic ARCH- 
BISHOP OF SYDNEY ov, POLITAN 


Water, SEWERA0R & DRal NAGE 
BoaRD (1938), 40 ©. L. R. 472; (1928) 


L. R. 162.--AUB. 


281. 


286. 
327. 
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enka in which the altar stood, & an “ un- 
lessed ’’ part. The whole building was used 
for public religious worship, but on certain 
nights in the week the partition was drawn 
across & the “‘ unblessed * part was used for 
dancer, the proceeds of which were devoted 
exclusively to church purposes :—Held: the 
‘“‘ unblessed_”’ part was not exempt from rates 
under the Poor Rates Exemption Act, 1833 
(c. 30), & was properly included in the 
valuation list.—-CARDIFF ARCHDIOCESE TRUS- 
TEES v. PONTYPRIDD AREA ASSESSMENT 
CoMMITTEE & MountTAIn ASH RATING 
AUTHORITY (1930), 144 L. T. 207; 94 J. P. 
246; 46T. L. R. 633; 28 L. G. R. 535, D.C. 


Add. Annotations :—Consd. Metropolitan Meat 
Industry Board v. Sheedy (1927), 97 L. J. 
P. CG. 1. Apld. Fisher v. Oldham Corpn., 
1930] 2 K. B. 364. 

Add. Annotation :—As to (8) Consd. L. C. CG, v. 
Hackney B. C., [1928] 2 K. B. 588. 

Add, Annotation :—Refd. Metropolitan Meat 
pen Board v. Sheedy (1927), 97 L. J. 


Sur-sect. 144.--INDUS121AL HEREDITAMENTS. 


384. 


444, 


See Sect. 3, sub-sect. 4, ante. 

Add, Annotation :—Refd. New  Liverpvol 
Eastham Ferry & Hotel Co. v. Ocean Accident 
~ ssuerantes Corpn., Ltd. (1929), 142 L. T. 
Add. Annotation :—Consd. R. v. London 
County Council, Ez p. Swan & Edgar (1927) 
(1929), 45 T. L. R. 612. 


601a. Royal Academy of Dramatic Art.}—Ex >. 


503. 


508. 


PART I. SECT, 4, SUB-SECT. 10.—C. 
sf. Liability before issue of 
RUPDELL vv. 


Man. 


RoOyYAL ACADEMY OF DRAMATIC ART (1930), 
74 Sol. Jo. 106, D. C. 


Add. Annotations :--Consd. General Medical , 


Counci] v. I. R. Comrs., English Branch 
Council of General Medical Council v. IT. BR. 
Comrs. (1928), 97 L. J. K. B. 578; Midland 
Counties Institution of Engineers v. Inland 
Revenue Comrs. (1928), 14 Tax Cas. 285. 
Apld. Institution of Civil Engineers v. I. R. 
Comrs. (1931), 47 T. L. R. 466. 


Add. Annotation :—Consd. Institution of 


patent, \— 
GEOKGKSON (1873), 9 


L. R. 407.—CAN., 


O’GRADY v. MCCAFFRAY 


309.—CAN. 1 i. 





525. 


540. 


Civil Engineers v. I. R. Comrs. (1081), 47 


°T. L. R. 460, 


Add. Annotation :—Refd. Institution of Civil 
Engineers v. I, R. Comrs. (1931),47 T. L. R. 466. 


Add. Annotation :—Consd. Institution of 
Civil Engineers v. I, R. Comrs. (1981), 47 
T. L. R. 466. | 


549. Add. Annotation :—Consd. Towler v. Thetford 


Rural] Council (1929), 99 L. J. K. B. 258. 


561. Add. Annotation :—Apld. Uastings, Lord v. 


Walsingham Revenue Officer, [1030] 2 K. B. 


278. 


552a. ——— Not let—Whather within Rating & 


552b. 


580. 


we eg eet at 


Co.‘ ASSESSMENT, [1925] 1 
1179; 58 N. 8. R. 17.—CAN 


PART I. SECT. 4, SUB-SECT. 24. 
a) 


Land ured for quarrying 


Valuation (Apportionment) Act, 1928 (c. 44).] 
-—— Where sporting rights over agricultural Jand 
are severed but not let the person exercising 
those rights is not entitled to the exemption 
from rates conferred on the occupiers of agri- 
cultural land by the Agricultural Rates Act, 
1929 (c. 26).—- TASTINGE (LORD) v. WALSING- 
HAM (REVENURB OFFICER), | 1080] 2 K, 13.278 ; 
oO L. J. K. 1B. 385; 1438 LT. 474; 04 SP. 
136; 46 T. L. R. 425; 74 Sol. Jo. 208; 28 
L. G. R. 804, D.C. a 


Necessity for severance.] — Applt. 
owned 3,000 acres of land. Two thousand 
acres be Jet to tenant farmers reserving 
to himself the sporting rights ; 700 acres of 
the remainder was waste land & he farmed 
300 acres himself. Te let the sporting rights 
over the whole 3,000 acres to L., ander an 
agreement contained in correspondence 
‘between them. There was no grant by deed. 
Applt. was rated separately on the sporting 
rights so let & appealed from an order of the 
justices directing the issue of a distress 
warrant in respect of those rates :-~/leld : 
applt. was not rateable in respect of the 
sporting rights as (bere was no legal severance 
of the right from the occupation of the land. 
—TOWLER v. THETFORD RURAL COUNCIL 
(1929), 09 L. J. KK. B. 258; 143 L. TT. 455; 04 
J.P.773 28 1. G. RR. LOS, 

Add. Annotation :—- Refd. Busby v. Avgherino, 
fl928)] A. CL 290. 


MAN tv. SPAIN (1929), 20 8S. RK. N.S. W. 
402; 46 : ~ W. N. 1743; «9 
L. G .1t. 81.—AUS. 
PART 1. SECT. 4, SUB-SECT. 34. 
t (p. 51%) i. —~~— Plant d& camp of 





ies oe re ene re ee ee 
ee eee me fees teat 6: wee ee 


D. L. R. 


$f ———, }-— 
(1882), 2 O. R. 

sh. --—— AHulf-breed  lands.}~—Re 
AAT ene (1891), 7 Man. L. RR. 434.— 


sj. Whether lessee of Commonwealth 
land liable.J}—'The lexsee of land leased 
by a private individual from the 
Commonwealth of Australia, the owner 
of the land, Is not Hable to be rated by 
a local TALS fe the land itself not 
being rateable land.— CoaALDRAKE vt. 
BRIABANE CITy CounciL (1928), 22 
Q. J. P. R. 34.—-AUS. 


PART I. SECT. 4, SUB-SEOCT. 13.— 
A. (a). 


sk. Agreement with municipality 
erempting larpayer from tares—Schoal 
tures collected separately by = achool 
trustees-—-Whelher erempltion applies 
to arhool tares.|—Er p. BATHURST Co., 
{1928] 4 D. L. R. 65.—CAN. 


PART I. SECT. 4, SUB-SECT. 20.—A. 

ti. ——- Construction of A aapas- 
meni Act, R. S. O., 1927.)}-—-Re Hor- 
LINGER CoNsoLIpaTEnN GOLD MINES, 
Lrp., & TrsnaLe Townsurr, [2931] 
4D. L. R. 239.—CAN. 

til. ——— Loading pier & equipment for 
shipment of coal. fo Re AcaDla Coal 





steme for harbour works.\— Land used 
for quarrying stone for the purposes of 
harbour works {x not exempt from 
rating. —-Narige BOROUGH COUNCIL 8, 
NaPiER Haknocr  Boarp, [1930] 
N. Z. L. R. 239.--N.Z, 


PART 1. SECT. 4, SUB-SECT. 24.—K. 


432 fi. ——.J—- Eatoocks CoRpn, t. 
UNION GOVERNMENT (3929), 50 NOL. BR. 
2} Ss. AF. 


PART 1. SECT. 4, SUB-SECT. 24.—L. 


sn. Land leared to commiasaaruat officer 
& occupied by troopa.|— Held : exeinpt. 
—PRINCIFAL SECRETARY OF StTaTK 
FOR Wak v. TORONTO CORPN. (1863), 
22 U~. Cc. R. 561,—CAN. 


PART I. SECT. 4, SUB-SECT. 24.—Q. 


ai. ——.}—Re Hyvoko-E.ecrric 
POWER COMMISSION OF OsTahkIO & 
THOKOLD & PELHAM TOWNSHIPS (1924), 
55 O. L. R. 431.~—CAN. 

sl. Land used for public reaserce-— 
Annogical pares leld: the land 
was ueed for a public reserve within 
f. 132 (c) of the Loca) Government Act, 
1919, 8. 132 (¢), & was exempt from 
rates.— MUNICIPAL CoUNCIL OF MOs- 


29 


ofl company.}-—Re Royvatsik On Co., 
Lew. (Alta.) (1920) 4D. J. TG. 1070 ; 
1 W, W. &. 311.---CAN. 


(p. O12) b---—~ Fee alill in Crown.) 
-— Where the fee still romaine ba the 
Crown, the Interest of the bolder of a 
homestead claim i not subject to 
taxation by a tnunictpulity, although 
the holder personally ian Tt. vu, 
Marsgutr Municipality (1001), 8 
RB. CG. It. 289.--CAN. 


so. Property lemporarily in dtatrict— 
Rolling hick & omuchinery of railway 
company.) -Re E0MONTON, DUNVEGAN 
& HRerisi Corumam Ry. Co. & 
MCLELLAN Scnoo. Disruict, [1928] 
2 W., W. Kt. 684.—CAN. 


sp. ——- Machine used for digging 
reservirir.|j—Re MANNIX & WALGREEN 
& MCLENNAN Souoon Disrricr, (1928) 
24. W. RR. 684.— CAN. 


sq. Stork-in-trade.|--Unier 4 statute 
authorising the axssesstnent of “ land, 
buildings, & business.” a stock-in 
trade tx not assexnable.—PRAKSE & 
Epwortiy Bros, o Rural Musici 
PALITY OF Bg OrRKDALF, RB. F. HARRIS 
Co., LTD. v. RURAL MUNICIPALITY OF 
Bsor“vdALE, {1929} 2 D. L. R. 507, 


668. Add. 


675b. 


esata lactase ienennentenalontahemtaded 


336.—CAN 


crane on resp.’s premises was not 
assessable or Hable tu taxation under 
Ontario Assessment Act, [YY7, was 
attirmaed, [t bediag bela that the subjevt 
of assessment: clatrly fell within sub- 
nect. 19 of avet. 4 of sald Act, & was out 
taken out by 
movable part of the crang, if it should 
not be regurded as a chattal & not 
Within seat. 
used = for 

“machinery used for the production 
or supply of motive power. "oe ORD 


Cases 669—675d. 


Annotation :—Refd. 
Engelke, [1928] 1 K. B 90. 


675a. House let out In apartments or lodgings— 
Representation of the People Act, 1867 (c. eal 
s. 7.]—By resentation of the Peop 
Act,* 1867 %30 & 31 Vict. c. 102), 8. 7, where the 
owner is rated at the passing of this Act to 
the poor rate in respect of a dwelling-house 
situate in a parish wholly or partly within a 
parliamentary borough, instead of the 
occupier, his liability to be rated for the future 
shall cease; & after the passing of this Act 
no owner of any dwelling-house so situate 
shall be rated to the poor rate instead of the 
occupier, except as hereinafter mentioned. 

.. When the dwelling-house shall be 
wholly let out in epee or lodgings, not 
separatcly rated, the owner of such dwelling- 
house shall be rated to the poor rate. 

Applt. & five other persons each occupied a 
room in aeix-roomed dwelling-house ina parish 
within a parliamentary borough, & had the use 
in common of the street door, passage, stair- 
case & domestic conveniences; the owner did 
not occupy any part of the premises, nor retain 
any control over the tenants, each of whom 
had the exclusive possession of his own room. 
At the time of the passing of above Act 
the owner was rated in respect of the whule 
house, instead of the occupiers, by virtue 
of .Small Tenements Act, 1850 (c. 99). 
After the passing of above Act, the overseers 
of the parish made a rate, in which each of 
the six occupiers was separately rated :— 
Held: the owner of the nice: & not the 
several occupiers, was rateable: for that the 
house came within the exception in sect. 7.— 
STAMPER v. SUNDERLAND QVERSERKS (1868), 
L. KR. 3 C. P. 3883 87 L. J. M. C. 1373 «18 
L. T. 882; 32 J. P. 439; 16 W. RR. 1063. 


Musmann v. 


Annotations :-—Consd. Thompson v. Ward (1871), L. R. 6 


C. P. 327; Boon v. ee (1874), L. R. 9 C. PL. 277; 
Bradley v. Baylis (1881), 8 Q. B. D. Des White & 
Hilos ev. Islington Corpn., (1909) 1 K. B. 133. Folld, 
Qriggs v. Stevens (1909), 101 L. T. 850. Consd. JR. ov. 
Roberts, Rup. Stepney Borough Counell dy) 3) 84iL. J. 
K.B.1577. Refd. Mason o. Bennett (1868), L. Ro 4 Cl. 502; 
Barnes ©. Peters (1860), L. Re bc. P. 3395 Cull ov. Austin. 
Austin wv. Cull (1872), L. R. 7 G. P, 227, 


——-—.]—Resp. was rated & assessed 
to a general rate in respect of a bouse which 
was situate In the parish of H., which was, 
at the date of the passing of Representation 
of the People Act, 1SU7 (c. 102), & had ever 
since been, situate in a parliamentary 
borough. Resp. did not oecupy or reside 
in or exercise any supervision or control over 
the house, which was a private dwelling- 
house consisting of a basement, a ground 
floor & two other floors, & was let by resp. to, 
& was occupied by, three tenants. The 
rateable value of each of the tenements was 
under £20. 


LA ARG am ae WET SR me dS 


23 8. L. R. 








637; 1 W. W. RR. 682; 
fs LTp., (19291 ¢ DD. 


sr. Guatry crane. J—Teld : the gantry O. L. kk. 410.—CA 


479.—-CAN. 
the exeesption: the 


1 (4), wan “ machinery 
manufacturing,” & not 


675c. 


A wiolalimss — Cons 


675d. 


Kach tenant had a separate 


City t. Forp Moror Co. oF CaANaDa, 
. RR, 597; 8. Cc. R. 
490 ; sre (1929) 2 aa L. RK. 109; 63 


et. eatin: Peake ad tanks at service 
station. |— IMPERIAL 
LISTUWEL (Ont.), [1929] 1 D. DL. R. 


OIL, ULtTp. wv. 


sv. Z.ogs.] — Loge brought down a | Act. 1925, 8. 70 
river into a town for the purpose of 
shipment, & kept awaiting shipment, 
in a boom in the river within the 
Himnits of the town, at the time an | lo 
assessment is made, may be asseared 
by the town under the Assessment 
Act, rR. 8, N. Ss. 


30 


1923.— HOLLINUS- 


ENGLISH AND Empire Dicaest SUPPLEMENT. 


letting & a separate key, & had the exclusive 
use & occupation of the rooms let to him or 
her. On an appln. for a distress warrant 
against resp., it was contended on behalf of 
applt. that the borough council were entitled 
to rate resp. under Representation of the 
People Act, 1867 (c. 102), 8. 7, inasmuch as 
the house was wholly let out in apartments 
or lodgings not se a1 gatgee rated. It was 
contended on behalf of resp. that the house 
was not wholly let out in apartments or 
lodgings not separately rated within the 
meaning of that section, & that the demand 
was bad, as no allowance, abatement or 
deduction had been made to resp. under 
Poor Rate Assessment & Collection Act, 
1869 (c. 41). The justices were of opinion 
that the house was not in point of law a 
dwelling-house. wholly let out in apartments 
or lodgings within the meaning of sect. 7, 
& they dismissed the summons :—Held: on 
the authority of Stumper v. Sunderland 
Oversecrs, No. 675a, ante, the council were 
entitled to rate resp. under sect. 7 of the Act 
of 1867, & the appeal must be allowed.— 
.Grieas v. STEVENS (1909), 101 L. T. 950; 
74 J. P. 67; Konst. & W. Rat. App. 154; 
“8L.G. R. 63, D.C. 
Effect of Poor Rate Assessment & 
Collection Act, 1869 (c. 41).]—Resp. was the 
owner of a tenement situate in a borough 
which in the year 1867 was, & ever since had 
been, a parliamentary borough. The tene- 
ment was wholly let out in apartments or 
lodgings not separately rated within Repre- 
sentation of the People Act. 1867 (c. 102), 
s. 7. Purporting to act under that sect., 
the rating authoritv rated resp. as owner, 
instead of the occupiers of the tenement, 
without allowing him any commission, 
abatement or deduction :— Held: the Act 
under which resp. was rateable as owner 
instead of the occupiers was not Representa- 
tion of the People Act, 1867 (c. 102), but was 
Poor Rate Assessment & Collection Act, 
18U9 (c. 41), & he was entitled to the com- 
mission, abatement or deduction specified 
in sect. 3 or sect. 4 of the later Act.—DAvIs 
v. WALLIS, [1908] 2 K. B. 134; 77L. J. K. B. 
432; v8 L. tT. 411; 72 J.P.165; 24 T.L.R. 
850; 6L. G. KR. 493, D.C. 

Griggs v. Stevens (1909), 101 L..T 
950. Overd. W ae & les v. Isliugton Corpn., (1909) 
1K. B. 133. Refd. Nokes v. Strong, [1909] 2 K. B. 6 
.]—Applts. were the owners 
of tenements situate in a borough which in 
the year 1807 was, & ever since had been, a 
parliamentary borough. The tenements were 
wholly let out in apartments or lodgings not 
separately rated within Representation of 
the People Act, 1867 (c. 102), s. 7. Pur- 
porting to act under that sect., the rating 
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WORTH & WHITNEY, Lip. v. BRIDGE- 
WATER, [1929] 1 D. L. R. 481; 60 
. S. R. 240.—CAN. 


PART I. SECT. 5. 
_ sw. Mortyagve—Of leasehold aes 
in lund. }— Held: not a rotgee. 
“ratable property ’ within rating 
-— WAITOMO ee UNTY 
COUNCIL e. Mites, {1928} N. Z. L. BR. 
22.—N.Z. 


- 6x. Colliery company letting houses 
workmen during employment. j— 
BUCKHAVEN & METHIL oo v. 
eee Coal Co., (1928) 8. C. 66.— 
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authority rated applts. as owners, instead of 
the occupiers of the tenements, without 
allowing them any commission, abatement 
or reduction :—Held: applts. were properly 
rated as owners, instead of the occupiers, 
under Representation of the People Act, 
1867 (c. 102), s. 7, & were, therefore, not 
entitled to any commission, abatement or 
reduction from the amount of the rate. That 
portion of Representation of the People Act, 
1867 (c. 102), s. 7, which provides for the 
rating of owners of houses wholly let out in 
apartments or lodgings not separately rated 
has not been repealed by implication by 
Poor Rate Assessment & Collection Act, 
1869 (c. 41), or otherwise.—Whuire & HALES 
v. ISLINGTON ConpN., [1909] 1 K. B. 133; 
78 L. J. K. B. 168; 73 J. P44; 257. L. R. 
121; 2 Konst. Rat. App. 798; 7 L. G. R. 
133; 53 Sol. Jo. 97; sub nom. Hawes v. 
ISLINGTON Boroven Councin, 100 L. T. 22, 
C. A. 


Annotalions :-—Consd, Griggs v. Stevens (1909), 101 LL. T. 


950. Foll 
= ew Roberts, [1914] 1 K. B. 369; 
Ox 


d. Nokes #. Strong, [1900] 2 K. B. 625. Consd. 
I. «. Carson Roberts, 


p. Stepney Corpn., [1915] °K. B. 313. Refd. Kent v. 


Fittall, [1911] 2 K. B. 1108. 
675e. ——- ----— Who may be Hable-—Agent.] -- 


Annol 


An agent who is employed by the owner of 
a dwelling-house, situate in a parliamentary 
borough, & wholly let out in apartments, 
to collect the rents on his behalf is not liable 
to be rated as owner under above Act.--- 
NoKEs v. STRONG, [1909] 2 K. B. 6253; 78 
L. J. K. B. 1041; 101 L. T. 318; 73 J. P. 
417; 7L. G. R. 876, D.C. 


ation :—-Consd. Metropolitan Water Board v. Brooks | 
. 705. : 


(1910), 79 L. J. K. B. 70 


708. 


705. 


725. 


726. 


7127. 


PART Il. SECT. 1, SUB-SECT. 1. 


y i. ——.}—-Re Hunpson’s Bay Co. | 
& Cirry oF Enpmonton, 2 
W. W. R. 824.—CAN. 


| 
sy.H greement for fircd assesament value | 
—Basis of raluation—Comstruction of | 


Part Il.—-Basis 


Add. Annotation :—Consd. Consett Iron Co. 
v. Durham County Assessment Committee 
for No. 5 or North-West Area (1930), 99 
L. J. K. B. 277. 


Add. Annotation :—Apld. Consett Iron Co. 
v. Durham County Assessment Committee 
for No. 5 or North Western Assessment Area, 
[1931] A. C. 396. 


Add. Annotation :—Distd. Consctt Tron Co. 
v. Durham County Assessment Committee 
for No. 5 or North Western Assessment Area, 
[1931] A. C. 396. 


Add. Annotation :—Refd. Consett Tron Co. 
v. Durham County Assessment Committee 
for No. 5 or North Western Assessment Area, 
[1931] A. C. 396. 


Add. Annotation :—Generally, Refd. Consett 
Iron Co. v. Durham County Assessment 


es 


361; 3D. L. R 
[1931} 





~ 152 § 
3 W. W. KR. 259.--CAN 


675f. 








To what boroughs applicable.|— 
The council of a metropolitan borough, which 
became a parliamentary borough some years 
after the passing of Representation of the 
People Act, 1887 (c. 102), rated the owners 
of two dwelling-houses which were wholly 
let out in apartments or lodgings not 
separately rated, & allowed them the com- 
missions or abatements authorised by Poor 
Rate Assessment & Collection Act, 1869 
(c. 41). The local govt. auditur at his audit 
made a surcharge on the rate collector in 
respect of the amount of these abatements :— 
Held: the words “ all boroughs ” in Repre- 
sentation of the People Act, 1867 (c. 102), s. 7, 
extended to all boroughs which had since the 
passing of that Act become parliamentary 
boroughs, & were not limited to boroughs 
which were in existence as parliamentary 
boroughs at the date of its passing; the 
owners ought to have been rated under that 
sect. & were therefore not entitled to any 
cominission, abatement or deduction from the 
amount of the rate; & the surcharge was, 
therefore, rightly made by the auditor.— 
Rv. RoBERTs, [1914] 1 IK. 8. 3693 sub nom. 
Row. RoBenrrs, Lae ip. BATYERSEA Borouan 
Counctn, 83 1]. J. 1K. B. 1465 109 1. TT. 466 ; 
717 J. P. 403; 57 Sol. Jo. O44; 1 B. R.A, 
I21; 11 LG. BR. 913, C. AL; revs. (1912), 
108 I. T. 64, D.C. 3 subscquent proceedings, 
sub nom. Roperts v. Barrensea Merrro- 
POLITAN Borovait (194). PhO 1. PR. 5686, 


4 


Annotation :—Retd. Crow v MWilleary (19!2), 11 0. G. RR. 286. 


676. 


of 


735. 


764. 


769. 


800. 


| ov LAND TITLEs, [1930] 2 W. W. RB. 
: 4D. L. R. 768; 


PART II. SECT. 1, 8UB-SECT. 2.---A. 
dd {, —-—.]-- EninruniH ASSERIOR 
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After this case add ‘' See, alav, LANDLORD & 
TENANT, Nos. 4352, 4364. 


Assessment. 


Committee for No. 5 
[1931] A.C. 306. 


Add. Annotations :—Refd. Consett Iron Co., 
Ltd. v. Durham County Assessment Com- 
mittee for the North-Western Area, [1931] 
A. C. 396; Salisbury House Kstate v. ry, 
[1930] 1 K. B. 304. 

Add. Annotation :—Consd. Consett [ron Co. 
vy. Durbam County Assessment Committee 
for No. 6 or North-West Area (1830), 99 
L. J. K. 2B. 277. 

Add. Annotation :—Refd. Iu. ©. C, v. Hackney 
L. C., [1928] 2 K. B. 588. 

After this case add :— 

Derating of railways.]---See Rating & Valua- 
tion (Apportionment) Act, 1028 (c. 44), 


ss. 1,5; Local Government Act, 1929 (c. 17), 
ss. GX, 136; Sched. X1.; & No. 22uif, ante. 


or North-West Area, 





—_ 





we eee mene ee 


{ sv. Farm let by father to son-- 
| Whether rent conditioned as fair annual 
talie.|~-MARRHALL v. WIUTOWNHHEIRE 
ee rane 8. C. (Ct. of Sess.) 


433. 


PART Il. SECT. 1, SUB-SECT. 2.—B. 





agreement.}—CITY OF OTTAWA v. CANaA- | ¥: cae & CHOLLA, [1928], 5. ©. $98. fi. ——-.J-—Ranuoon Crry Coren, 9. 
DIAN NATIONAL | RY8., (19241 3 | —SCOT. Dawoonsee (1028), I. b. R. @ lan, 
t ; 5 e ry e ot ; ‘, sf own 
CAN, ee dd fi. J-HERTABLE Securit | 869 anD: 
TIES & MTGE. INVESTMENT ASSOCN., gi. .}~RANGOON TURF CLUB v, 
sz. Valuation for unearned increment | Lip. v. GLARGOW ASSESSOR, [1928] | RANGOON CorPN. (1927), I. L. H. 6 
taz.}—Re WaALLBRIDGE & ReEGistTrar | 8S. C. 401.—SCOT. ' Ran, 75.-—-IND. 


Cases 875—1057a. 


875. Add. Annotation :—-As to (1) Refd. Man- 


901. 


‘chester Corpn. v. Bolton Assessment Com- 
mittee & Westhoughton Urban District 
Council (1930), 144 L. T. 618. 

Add. Annotations :— Consd. Manchester 
Corpn. v. Bolton Area Assessment Com- 
mittee & Little Hulton Urban District 
Oouncil (1980), 144 L. T. 570; Manchester 
Corpn. v. Bolton Assessment Committee & 
Westhoughton Urban District Council (1930), 
144 L. T. 618. 


908. Add. Annotation :— Folld. Manchester 
Corpn. v. Bolton Area Assessment Oom- 
mi & Little Hulton Urban District 


903a. . 


PART Il, aad 2, SUB-SECT. 3.— 


ti. 
constructing 
Firg ASSESSOR v, Heen Geant Dis- 
TRICT COMMITTER, [1929] 8. 
Sess.) $04.—5SCOT. 


Council (1930), 144 L. T. 570. 


—————. By sect. 111 of the Man- 
chester Corpn. Waterworks Act, 1847, the 
corpn. were authorised to levy a domestic 
water rate on occupiers of property in the 
city & a public water rate on owners of such 
property. A poor rate was made in respect 
of a hereditament consisting of part of the 
aqueduct from T. to M. in the township of 
L. The method of assessment adopted by 
the corpn. & the assessment committee was 
that approved by the House of Lords in 
Kingston Union v. Metropolitan Water Board, 
No. 901, the profits basis system. For the 
relovant year the revenue of the corpn. in 
respect of their water undertaking was 
£755,043 6s. 8d., including £79,099 13s. 11d., 

the amount collected in respec, of the public 
water rate. After deducting the expenditure 
of carrying on the undertaking there remained 
a balance of £462,335 48. 2d., &, out of this, 
provision was made (i) for payment of ints-rest 
‘& dividends ; (ii) for sinking fund in respect 
of the moneys borrowed by the corpn. under 
the statutory powers for their water under- 
taking, including sums to meet expenditure 
on the construction of works, none of which 
were completed or occupied or brought into 
use until after the period for which this rate 
was made; & (iii) for the promotion of the 
Bill for the Manchester Corpn. Act, 1919, by 
which the corpn. were empowered to make & 
maintain further reservoirs at H. & other 
works, the construction of no part of which 
had been commenced The sum which had 
to be provided in the following year for debt 
charges in respect of moneys borrowed for 
the last-mentioned purposes amounted to 
£114,674, but there was no earmarking of 
the proceeds of the public water rate against 
this sum. ‘The assessment committee, for 
the purposes of their valuation of this here- 
ditament, included the whole of the sum of 











. (a). 

i. 
Extraordinary cost of 
reservoir during wur.}— 








C. (Ct. of 
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904. 


920. 
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£79,099 138. 11d., the proceeds of the public 
water rate, in the ars revenue of the corpn. s 
water undertaking & made no deduction in 
respect of debt charges :—Held: this sum 
should be excluded. But for the fact that 
the landlords’ charges were included in the 
account there would have been no need for 
the hypothetical tenant to raise this public 
water rate or any part of it. The sum raised 
by the public water rate was part of a larger 
sum provided to meet debt charges in respect 
of money borrowed by the corpn. for the 
construction of additional works uncompleted 
& not in occupation at the date of the rate.— 
MANCHESTER CORPN. v. BOLTON AREA ASSESS- 
MENT COMMITTEE & LitrLE HULTON URBAN 
DisTRiIcT COUNCIL (1931), 144 L. T. 571. 


Add. Annotation :—Refd. Manchester Corpn. 
v. Bolton Area Assessment Committee & 
Little Hulton Urban District Council (1930), 
144 L. T. 570. 


Add. Annotation :—Generally, Refd. Consett 
Iron Co., Ltd. v. Durham County Assessment 


Committee for the North-Western Area 
. (1930), 99 L. J. K. B. 277. 


928a. ----——- Hereditament must be assessed as pro- 


ductive or unproductive. |—In the rating of a 
water undertaking extending over several 
parishes, ascertained on the profits basis as 
approved by the House of Lords in Kingston 
Union & Metropolitan Water Board, No. 901, 
a hereditament, part of the undertakmg, in a 
parish which has been assessed on the con- 
tractor’s basis as “indirectly productive ”’ 
in that parish, cannot be at the same time 
further assessed at an additional sum as 
** directly productive.” To do so would be 
to produce that very injustice which the 
rofits formula was designed to prevent.— 

ANCHESTER CORPN. v. BOLTON AREA 
ASSESSMENT COMMITTEE & WESTHOUGHTON 
URBAN Districr CouNnciL (1930), 144 L. T. 
618; 95 J. P. 60; 47 T. L. R. 210; 20 
L. G. R. 185, D. C. 





1017. Add. Annotation :—Consd. London Playing 


1057a. 


Wishes payee let to miners 
entitles to deduction as being used for 
purposes of working mine.}-—Cavzow 
COLLIERY Co., LTp. 2 LANARKSITIRE T., 


ryan nel {1928} 8. OC. (Ct. of Sess.) 


ended Mar. 


Fields Society v. Essex (S. W. Area) Assess- 
ment Committee (1930), 94 J. P. 241. 


~}—On an appeal to quarter 
sessions against a rate for the half-year 
31, 1928, in respect of certain 
coal mines of which applts. were occupiers, 
applts. contended that, inasmuch as the 
mines had been worked at a loss since 19285, 
the rateable values thereof should be reduced 
to nil, or, alternatively, to nominal amounts. 
On May 10, 1928, applts. entered into a new 














Township of Y. in 1924. An assess- 
ment roll for the “Olty of T. was Ne 
vared & settled in 1923, arse 
»ye-law under Assessment Act, R.38 

1914, 8. 57, & pltf., then resident oe 
was entered on this roll for dncome. 
This assessment of 1923 was, pursuant 
to sub-sect. 5 of said sect. 57, adopted 
by the City council of 1924, by bye-law 


PART Il. SECT. 2, SUB-SECT. 3.—B. 


oi. Houses occupied by employees 
— Showroom for sale of gas apphtances. ) 
—CRIEFF Gas LIGHT gs» LTD. v. 
Pe ASSESSOR, EELTY Gas 

Co. v. Five Assessor, [1928] 8. C. 
(Ct. of Sess.) 455.—SCOT, 





PART Il. SECT. 2, SUB-SECT. 6.—A. 


d i, ~——.}—Covusl EDINBURGH 
ASSESBOR, oR, (1928) s. O. 363, —SscoT. 


PART II. SECT. 2, SUB-SECT. 13. 





n (p. 
Drrosit Bane LTp. wv. BRIGBANE 
Crryv Counci4, t1098) gs. R. Q. 13.— 
AUS, 

h (p. 574) 1. —— Assessment made 


in one year d as 
haiti pear eesioeal a, 


City pot t4 ; bo the rownship pt Yo) 
fan te the Ce pevoge & te the 
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passed Feb. 28, 1924, & the City levied 
on pitf. an income tax in 1924 » which 
he paid under protest. He now sought 
repayment :—fHeld : pitf. should suc- 
ceed.—SIFTON t. TORONTO EP Pegaso 


3D. 1L. Sa tk ert a a es A 
19293} 1 D. L. 'R. 933; Oo. L. 
97.—CAN. 

h (p. 574) i. -——— -—— -—. 
OTTAWA v. Kemp, [1931] 4 D. I. a 
412.-—CAN, 

aa (p. 574 Lect of change of con- 

| diltone 4 in Se Boreone Bay 
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lease for a term of twenty years of part of 
their properties. Quarter sessions found 
that under the trade conditions prevailing 
at the time when the rate was made, none of 
applts.’ properties could be worked except 
at a loss, & that there was no indication that 
conditions of trade were likely to improve 
within & year ; &, further, that the only 
basis on which any one could have been 
found who might have entered into a tenancy 
of the properties at that time would have | 
been on the assumption that his tenancy 
would continue for a term of years & in the 
hope that conditions of trade would improve 
during that period. Upon these findings 
they rejected applts.’ contention :—Held : 
(1) the expression ‘‘ term of years,”’ as used 
by quarter sessions, meant a tenancy from 


eee om ee Oe 


year to year, which might be put an end to 
on notice; where a colliery was actually 
being worked by the occupier as a going 
concern the expectation of better trade subse- 
quent to the year of assessment was a con- 
sideration which might be taken into account 
in arriving at the true assessment; (2) inas- 
much as quarter sessions had not included 
any matter of law which they ought to have 
excluded, or excluded any matter of law 
which they ought to have included, the 
quantum of the rateable values of the mines 
was a pure question of fact for that ct.— 
YONSETT IRON Co., LTp. v. DURGAM CouUNTY 
ASSESSMENT COMMITTED FOR No. & oR 
NORTH-WESTERN Area, [1981] A. C. 396; 
100 L. J. K. B. 242; 144 1. T. 649; 957. P. 
98; 47 T. L. R. 301; 20 1. G. R. 281, H. L. 


Part Il.—Special Rate. 


1128. Add. Citation :—[1928] Ch. 340. 


Part 1V.—The Assessment. 


1146. Add. Citation :-—-97 L. J. K. B. 10. | 


1146a. Rating & Valuation Act, 1925 
(c. up Sched. I., provisions 11, 12.]--By 
rovision 12 of Sched. I. to the Rating & 
aluation Act, 1925: ‘‘ No person who is a 
member of any committee to whic) the 
duties of the rating authority with respect. 

to the preparation of the valuation list are 
delegated shall be qualified for appointment 

as a member of the assessment committee.” 


eee an a ae Nad ET rp me ens tere ae ee eS ee eee tee ieee See eee ae - ~ _ 


Co. wv. PRINCR ALBERT, [1930] 3 
W.W.R. 8 

dd (p. 574) i. Bridge over international 
river—Whether doctrine of ‘* ad medium 








| 
\ 
i 
t 
! 
| 
! 


S.C. R. 387; 3D. 


A rating autbority bad appointed a sub- 
committee to fix the values of properties in 
the district for the purpose of the prepara- 
tion of the valuation list. ‘They appointed 
P. & G. members thereof, & subsequently 
appointed the same two persons as their 
representatives on the resp. assessment com- 
mittee. The applicant had given notice 
of objections to his assessineut to the resp. 
“ommittee, & on learning the above facts, 


D. L. R. 784; 64 0. L. R. 265; affd. | | sf. Grandstund d& buildings erected 
1.—CAN. as to (1) & (2); revad. as lo (3), [1930] 
L. R. 417. --CAN. 


sw. Deduction in respect of—Works 


for greyhound racing track, | --SO0o Trust 
GREVHOUND Hactna ©Co., Urn, v, 
GLABGOW AASESSOR, (1929) S. CO. (Ct. 
of Sess.) 285.---SCOT. 





filum”’ applies.}—ke Fort ERte VIL- 
LAGE & BurraLto & Fort ERLE PUBLIC 
BripGe Co., [1928] 1 D. lL. R. 723; 
61 O. L. R. 502.—-CAN. 

n (p. 575) i. Lands converted fram 
“dry” to “ wet.”|—SKCRETARY OF 
STATE FoR INDIA t. RAMANUJACHARIAR 
(1928), L. R. 55 Ind. App. 289.—IND. 

¥r (p. 575) i. Proper deductions 
Jrom gross income,}-~(1) A joint stock 
trading co. being assessed for, income 
by a clty corpn. was held to vo nO 
right to deduct from its gross receipts a 
suin received from a building co. for 
dividends upon shares of the building 
co. owned by the trading co. The 
profit from which the dividends were 
tie by the puree co., though 

erlved from rentals of real property, 
& therefore not subject to assessment 
ag income of the building co., were not 
received by the trading co. as rentals. 

(2) The amount of the allowance for 
“overhead expenses ’’ should be fixed 
& determinable in the proportion which 
the amount of non-taxable income 
bears to total grosa income. 

(3) The t co., having power 
under its charter to acquire, hold, & 
sell the bonds & shares of other in- 
corporated cos. pure shares & 
bonds of the A. Co.; &, to finance the 

urchase, borrowed money from a 

nk :-—Held: in the circumstances, 
interest paid by the trading co. to the 
bank upon the money borrowed should 
not, in fixing the amount of the t 
co.’s assessable tncome, be deducted, 
as being expenses or carrying charges, 
from the receints.— Re WALLACE 
Reraury Co. & Orrawa, [1929] 4 





used for manufucture of stecl---What are 
—Not works igh ecdighs 3 scrap metal for 
sale to ateel manufacurers.)—--JOUN 
JACKBON & Co, 
Lrp. v. GLASGOW ASSESHOR, 

S. C. 416.—SCOT. 
sx. Works for refining crude oil 
—Whal are—Works for refining tar.)--- 
JaMeES Ross & Co. (LIME WHARF), 
v. STIRLINGRHIRE ASSESSOR, 


(TRON MERCHANTS), 
{1928} 





LTb. 
.{1928] 8. C. 420.—SCOT. 
sy. Manufactory---What is—-Not | 





cellars d- warehouse used for “* quitting,” 
“ fining,” bottling d& maturing beer.|—: 
WHITBREAD & Co., LTD. t [eDINBURGH 
ASSESSOR, [1928] S. C. 425.—SCOT., 


82. Oe: Not warehouse, 
stores & workshops of whisky blender.|\— 
JOHN WALKER & Sons, Lirp. v. KIL- 
MARNOCK ASSESSOR, [1928] S. C. 430. 

sb. Distillery-- Bonded warchouses 
apart from diatillery---Whether whole 
entitled to deduction as manufactory.) ~-- 
DisTitLerRs Co., Lrp. v. EDINBURGH 
ASSESSOR, (1928) 8. CO. (Ct. of Sess.) 
435.—S8v0T. 

sc. 
integral part of distillery—Whether whole 
entitled to deducttom ua manufactory. |— 
LANARKSHIRE ASSESSOR 0. DISTILLERS 
Co., Lirp., {1928} 8. C. (Ct. of Sess.) 
439.—8COT. 

ad. -——~ Erected on und rented 
by manufacturer—W hel works & 
ground entilled to deducttons. |---LUNDON 
& NORTH-EASTERN Ry. Co. vt, GLABUOW 
Asskesor, (1920) 8. C. (CL. of Seas.) 
325.--8COT. 
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Bonded warchiuuse forming ' 


sh. AManitfaectory--Purl af process 
carried on al seperate worka-.-Whether 
whole entitled to deduction. |-- OLABVOW 
ASSENSOK DP. SCOTTIAHN TUBE CO., LTb., 
[1v28] 9. ©. (Ct. of Soss.) 466.--SCOT. 


ok. —--- Slorea, uxtrehouscs or ather 


| subjects associated with but not forming 


| trtegral part of manufactai yy --Whether 
’ whole entitled to ; 


deductiain J -- Joun 
LENG & Co., Lb. o. DUNDEE ASSESHAOR, 
DUNDER ASSEBROR ov, PON HROB. 
Burr & Co,, Ltu,, DUNDEE ABSKASOR 
r, Catkhb (DUNDEE) Lrp., RLL & 
SIME v. DUNDEE ANSKASOR, Distt. 
(., Lith. t. GLABGOW ASSERBROR, (1929) 
S.C. (Ct. of Sosa.) 315.--SCOT. 


8). ——-- Preanises used for col storage 
—& manufacture of —tee--Whelther 
premises entilled to deduction.|-~ MILNE, 
WILLiaM, bun, 3. GLABGOW ANSESSOR, 
Union Corp Sroragg Co., Lrp. v. 
GLASGOW Aanesson, [19201 S.C. (Ct. of 
Sess.) 296.--- SCOT. 


sm. Combined tron & aleel workse-~ 
Whether to be treated as unum quid for. 
gnirposes Of deductions.| — COLVILLE 
Dasip & Sons, Lrp. v0. AYRRHIRE 
ARSESBOR, (1928) 8. C. (Ct. of Sess.) 
460.--- BCOT. 


so. Carting contractor's premisea—-- 
biel is i een ie pelea ade.~- 
Ca ae ny lel for aepurale oceupa- 
tion— [Whether whole to be treated us 
unum qutd.|-~-CowaNn & Co. vt. Eptn- 
BUROA AsRESHOR, Cowan & Co. 0. 
GLasgow AsSKRAOR, [1928] 8. C, (Ct. 


| of Seas.) 450.-. SCOT. 


Cases 1146a—1297b. ENGLIsH AND Empire Dicest SUPPLEMENT. 





obtained a rule nisi for a prohibition to that Form—Validity.;—Defts. for the purpose of 
committee from hearing & determining his making a new valuation list under Rating 
objection :—Held: (1) a writ of prohibition &. Valuation Act, 1925 (c. 90), s. 40, having 
would lie to an assessment committee ; served a notice on pltf. requiring him to 
(2) within provision 12, the duties of the rating make areturn of certain particulars, including 
authority with respect to the preparation of ‘‘ cross takings & outgoings ”’ of his licensed 
the valuation list had been delegated to the premises & other particulars not contained 
sub-committee of which P. & G. were in Rating & Valuation Act (Returns) Rules, 
members, &, consequently, they were dis- 1926, Sched., pltf. commenced an action 
qualified from sitting on the assessment for a declaration that the form of returns 
committee under provision 12, although required was illegal, unauthorised & witra 
al the time of their appointment thereto they vires, & called evidence to prove that the 
were not disqualified ; (3) P. & G. were not offending requisitions were not ‘' reasonably 
interested ‘‘ otherwise” within provision 11, required for the purpose of carrying out this 
which refers to an interest ejusdem generis Act ’’ within the above sect. :—-Held: pltf. 
as that of an owner or occupier.—R. v. had proved his case & was entitled to the 
NORTH WORCESTERSHIRE ASSESSMENT COM- declaration claimed.--GRANT v. KNARES- 
MITLER, Le p. HADLEY, [1929] 2 K. B. 397; BOROUGH URBAN CoUNCIL, [1928] Ch. 310; 
98 L. J. K. B. 605; 141 L. T. 657; 93 J. P. 97 L. J. Ch. 106; 138 L. T. 488; 92 J. P. 
199; 45 T. L. R. 525; 27 L. G. R. 458, D. O. 30; 44 T. L. R. 224; 261. G. R. 165. 
1146b. Jurisdiction of High Court—Pro- | 1159. Add. Annolation:—As to (2) Refd. R. v. 
hibition.}|—-R. v. NortH WORCESTERSHIRE West Norfolk Assessment Committee, Fa p. 
ASSESSMENT COMMITTEE, Ea p. HADLEY, Ward (F. B.) (1930), 94 J. P. 201. 
No. 1146a, ante. 1164. Add. Annolution :—Consd. Kingston Mill, 


1158a. Return required by rating authority— Stockport v. Owen (1928), 141 L. T. 161. 


. Part V.—Making of the Rate. 


Secr. 2.—AMENDMENT OF RKatic (Vol. sidered decision relate back to the éarlier 
XXXVIITI., p. 685). rating period in which the objection had been 

‘ originally taken & decided :—Held:;: it was 

Add the following caso :-— | the duty of the rating authority to alter 
1184a. Duty of rating authority to alter ‘‘ then their ‘‘ then current rate’’ on receipt of 
current rate ’’--On alteration of valuation List notice from the assessment committee, & 

by assessment committee.]—Applts., in Jan. ‘‘then current rate ”’ meant the rate current 








1027, gave notice of objection to the valua- at the date of the objection.—KINGSTON 
tion list, & relief was refused by the assess- Miu, Stockport, Lrp. v. OWEN (1928), 141 
ment committee. In Nov. 1927 the new L. T. 161; 93 J. P. 58; 45 T.L. R. 107; 27 
assessment committee which came into being L. G@. KR. 12, D.C. 


on Apr. 1, 1027, reconsidered applts.’ objection Stet 7 

& granted relief, as from Apr. 1, 1926, They | 1193. Add. Anmolabion :— Meld. A.-G. v. Leeds 
altered the valuation list accordingly, but the orpn., [1929] , : 

rating authority refused to alter the rate | 1225. Add. Annolation :—-Apld. A.-G. v. London 
book, on the ground that the assessment. & Home Counties Joint Electricity Authority, 
committee could not make their recon- [1929] 1 Ch. 513. 


Cette Ce re ee ae ate a 


Part VI.-—Appeals.: 


1297a. No appeal from sessions on question of fact | 1297b. Appeal from Divisional Court to Court of 








-—--What Is question of fact.-—-Quantum of rate- | Appeal — Time for.]—- BOTTOMLEY v. WEST 
able value of mine.]-- ConseTr Iron Co., | DERBY ASSESSMENT COMMITTEE, MERSEY 
Lrp. v, DURHAM CoUNTY ASSESSMENT CoM- | Docks & Harnour Boarp v. WEST DERBY 
MITTEE FOR NO. 5 OR NORTH-WESTERN AREA, | ASSESSMENT COMMITTEE, BOTTOMLEY  v. 
No. 1057a, ante. Merskty Docks & HARBOUR Boarp, Bot- 
PART IV. SECT. 2, SUB-SECT. 1. PART V. SECT. 4, SUB-SECT. 1. PART VI. SECT. 1, SUB-SECT: 1. 
n (p. 580) i. ———.}-VARSON v. sb. Ewpense of aqueduct.}|—St. Hya- b (p. 600) i. ——~.]_—Observations 
TOWN OF VEGREVILLE (1916), 34 | CINTHE (CKUVRE DU PATRONAGE DE) | upon the impropriety of members of a 
W. LL. R. 504.—CAN. ev. St. HYacintTHE City (1926), Q. R. | valuation committee taking part in 
ff (p. 580) i. ——~ Hrror as to owner- | 41 EK. B. 496.—CAN. the decision of a case, in which they 
have a personal interest.—LANARK- 


ship.J—-KRUMM_ v0, SHEPARD (Alta.) shetiae , 
1927) 3 De 854s }_2 | PART V. SECT. 4, SUB-SECT. 2.--C. | SHIRE, AssusuoR v. O'Hara, [1928] 

au Ne a ae CDi | 1928! 3D. L. KR. 80. Government annuity. }—Held > the ae ee i 
‘ Sait C,H ee as annuity paid to a person by virtue of a iN pape a oe, a 
eee Dominion Government annuity con- COLL (1894), oor k Man. L. R. 254.— 


[1927] 3 DPD. L. Ry. 354; [1927 








TOWN LAKK DISTRICT S&WERS ComMRa. t 

Et p, CALHOUN (1863), 10 N. BR Ces caw ee ee ne 

(5 All.) 454.—-CAN. within Income War Tax Act, 1917, & b (p. 600) fii. Appeal against 
a (Pp. 582) |. ———-_——— “ Parcel”"— | ig not issued free of taxation.— | equalised assexsement—Under Public 

Wha nag) Cress McBRIDE (1927), 38 | KENNEDY vr. MINISTER OF NATIONAL | Schools ae poet an appeal aguinst 
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TOMLEY v. LIVERPOOL GRAIN STORAGE & 
TRANSIT Co., Lrp., No. 226ee, ante. 


1809. For “ affg.’’ read ‘‘ revsg.”’ 
Add. Annotation :—As io (1) Consd. R. v. 
West Norfolk Assessment Committee, Ex p. 
Ward (F. B.) (1930), 94 J. P. 201. 


1321a. ——— Appeal by county valuation committee 
—Against several assessments—One notice 
sufficient.|—-Where a county valuation com- 
mittee appointed under Rating & Valuation 
Act, 1925 (c. 90), s. 18, appeals to quarter 
sessions in respect of the ‘assessments of a 
number of hereditaments in the same assess- 
ment area, it may serve one notice of appeal, 
& set out the particulars of the assessments 
in a schedule. Separate appeals are not 
necessary, provided that copies of the notice 
are served upon all persons who would be 
entitled to be served if separate appeals were 
lodged.— GLAMORGAN, COUNTY VALUATION 
COMMITTEE v. BARRY AREA ASSESSMENT 
COMMITTEE, [19381] 1 Ik. B. 157; 99 L. J. 
K. B. 616; 144 L. T. 203; 94 J. P. 238; 
46 T. L. 1. 6385; 2871. G. BR. 623, D.C. - 

1328a. Where one t-tice of appeal against 
several assessments.]—-GGLAMORGAN COUNTY 
VALUATION COMMITTEK v. BARRY AREA 
ASSESSMENT COMMITTER, No. 1321a, ante. 

1332. Add. Annotation :—Consd Embleton 7+. 
Norwich Union Life Insce. Soc., Norwich 
Union Life Insce. Soc. v. Embleton (1927), 11 
Tax Cas, 681. 

1881. Add. Annotation:—As to (2) Consd. 
Glamorgan County Valuation Committee v. 
Barry Area Assessment Committee (1939), | 
99 L. J. K. B. 615. 

1392a. Next sessions after date of rate—Not date . 
of realisation of grievance-—County Rate Act, | 


1852 (c. 81), s. 22.|—The appeal given by 
above sect., to a parish which is ‘‘ aggrieved 
by any rate or assessment’? made upon the 
county rate basis to ‘‘the next quarter 
sessions of the peace after such cause of appeal 
shall have arisen’ must be brought to the 
next practicable quarter seasions after the 
parish is in fact aggrieved by the rate; the 
appeal is not to the next pe quarter 
sessions to be held after the parish finds out 
that it is aggrieved. 

A county rate which affected the parish 
of M. was made in Oct. 1904. In Jan. 19065, 
as the result of an appeal by a railway co. 
against their assessment to the poor rate in 
the parish of M., the rateable value of the 
parish for the purpose of the county rate basis 
or standard was reduced by a considerable 
sum. On Apr. 17, 1905, the parish council 
of M. gave notice of appeal to the next quarter 
sessions against such part of the basis or 
standard as alfected that parish. & also against 
the rate existing upon that basis or standard, 
they alleging that they only knew of the 
result of the appeal by the railway co. & its 
effect on the county rate basis on Mar. 28 :— 
Held: the parish council had not appealed 
against the county rate to the next quarter 
sessions alter the ‘‘ cause of appeal ’’ had 
arisen within above sect., & therefore the 
quarter sessions had no jurisdiction to enter- 
tain the appeal against tho rate.—--Wisr 
RiviIna of YORKSHIRE COUNTY COUNCIL v. 
MippLeron Parisu Councin, (L906) 2 1. BK. 
157; 75 L. J. KB. 485; OF 1. TT. 7885 70 
J.P. 326; 22 T. 1. R. 4035 44. G. R. 624, 
D.C. 

-eenotadions --~Consd. Glamorgan Ceunty Couneil » Barr 


Oversvers, [lyrz} 2K. B. 603 5° Roo. Carnarvonsbire Jn 
Ke np. Carnarvon County Council, (tOPk}] § KR. B. 280. 
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Part VIII.--Recovery of Rate. 


1464. After this case in cross-reference 1 1477a. --—- Depends on actual occupation.] -— 
‘* Poverty of ratepayer.|—See Rating & Valu- LONDON County Council ov. LACKNEY 
ation Act, 1925 (c. 90), s. 4’’ read ‘‘s. 2 (3), | Bokougy Counci., No, é7a, ante. 

(4) for ‘‘ a, 4.” 
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xx (p. GOL) i, ----— Method of anneal 
luid dounm by tactng statul:.)-- Ciar- 
LOTIETOWN 0. “PANTON, fP9S0] 4 


Public Schools Act, 8. 133, aa amonded 
by 1928, c. 48, 8. 13, the only gnestion 


as to one tenant & the omission as to | 
for the judge to decide is whether the 


the other were, upon a proper eppen! 
open to correction by the ct. of = re- 


equaliser bas done what the statute 
as amended requires bim to do, i.e. 
made his equalisation on the basis of 
the equalisation made by the Manitobu 
Tax Comuuission,— He PUBLIC SCHOOLS 
ACT, Ke BEAUSEJOUR SCHOOL DISTRICT, 
[1928] 3 W. W. ht. 310.—CAN, 
b (n. 600) fv. Board of Revision 
Valuation— To stale case—-Queatian 
of law.) — Re WItxsvirea CHARTER, 
[1922] 1 W. W. RR. 613.—CAN, 
b (p. 600) v. -}—Re VANCOUVER 
INCORPORATION AcT & CANADIAN 
pane Ry., {1930] 4 D. L. R. 80.— 








1 (p."601) 1. .}—-B. was a 
tenunt of property in a city when an 
assessor was making hia rounds, & she 
was correctly entered on his rol] as a 
separate school supporter, Some time 
later, before the roll whos finally 
revised, B. vacated the premises & 
they were occupied by another resident 
who was a public school supporter :-— 
Held: although the entry of B.'s 
name was net an error af the time it 
was made, it becamo an error before 
the roli was finally returned, & the 
absence from the roll of the new 
tenant was an omission ; 








& the error | 


vision or by the county et. judge upon 


appeal from the ct. of revision. te} 


ie Hes 11929! 3 D. L. 
O. LL. it. 14.—-CAN. 

bb (p. 601) f —--— Landa Valuation 
Appeal Court Appeal not tneoleing 
question of value.) GLABRGOW AXAESKOR 
t. GLASGOW Cores., (b92ZNT S.C. (Ct. 
of Sess.) 201.- SCOT. 


R. 480; 64 


tt (p. 601) i. ———.}-—Re Fraser's 
Arepwan, Re WINNTPEGR CiarTiern, 
(1927] 4 I. TL. RR. 293. [1927] 2 
WwW. W. RR. 600; 36 Man. L. R, 597.-—- 
CAN. 

tt (p. GOl) ti, ——---QUINN  v, 


SaLMon ARM, [1929] 4 
497 B.C. RR. FLI.—-CAN 
tt (p. 601) fii. J—A complaint 
baving been made to a ct. of revision 
aziinst an aasessrnent ff merely din- 
missed the complaint & ordered a new 
axscennient. ‘Two days later it adopted 
the assexear’a peport of the new assen-- 
ment which reduced the former assran- 
ment :-- Held: the taxpuyer could tiot 
be deprived by said prucedure of his 
right of uppeal to the judge of the 
county ct.—Baikp v, WEST KILDONAN, 
[1929] 4 D. L. R. 306: 2 W. W. RR. 
455; 38 Man. L. R. 232.—-CAN. 
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DL. hh. 1085; 





ID. L. RR. 6L.--- CAN. 

60. Whelher barred where crnellant 
has furnished stalement of valiue.)--- 
Mleld so whenoa person has, under lands 
Valuation (Seotland) Act, PBI4, a. 7, 
furnished the assessor with a written 
risftement of value, he fs uot theraby 
barred from appealing, onder sect. 9 


of the Act, avagefuast that value as 
exceschve. COWDENBEATH Punic 
Housn Socmery, LVM, Fire 


ANSBESHOR, [1929] 8S. C. (Ct. of tens.) 
2x40.---SCOT. 


PART VI. SECT. 1, SUB-SECT. 7. 


ai, —-— —----- —-- Time for bringing 
artiom.]-- BARISH & Co, v. GaP No. 3 
Kian MuNicwmaniry & Biss, [1925] 
3 DD. L. R. 738; (1925) 2 W. W. RR, 
518; 19 Sask. L. T. 500..~CAN. 


PART VIII. SECT. 1. 

e(p, 621) t. —--- What defences avatl- 
ahle.|-- VILLAGE OF HAGICRAVILLE 0, 
HAMBLFTON, [1927] 4 D. L. it. 1044; 
61 O. L. RR. 327.--CAN. 

6 (p. 621) ti, ——. Lffect of dintraining 
on right to sue.J—When a rural munici- 
pality distrains uuder Rural Munici- 


Cases 1488—1525a. ENGLISH AND EMPIRE Dicust SUPPLEMENT. 


1488. Add. Annotation :-—Refd. L. 0. 0. v. Hackney 


authority from enforcing at an earlier date 


B. C., [1928) 2 K. B. 588, payment oe much of ane Sep ong FeinsiMan 
1526a. Effect of compounding allowance—On pro- able at one time under Poor ssment 
ceedings for i dca ee Poor Rate Assess- & Cotlection Act, 1869 (c. 41), s. 2.—LOWERY 
ment & Collection Act, 1869 (c. 41), oe 2. v. Kinaston-upon-HoLt Corpn., [1930] 
Where owners are rated inste ‘am 1 K. B. 368; 78 Sol. Jo. 819; sub nom. 

the fact that the sane are LOWERY v. HuLi Corpn., 99 L. J. K. B. 


cupiers, 


ntit ed to an allowance if the rate is paid 
by a certain date does not preclude the rating 


see eee RSENS LF ES TEST AEN AEE Mr ETERS NESSIE NDA aS AMES OEN, ALENT SORES a EE A SA SORT it RE Eh MAA te Rh A 


ality aoe R. 8. 8., 1920, for overdue 
'AXes ht to recover judgment 
for the. ates as a debt is suspended 
while the distress exists & until] the 
gale thereunder, since although the 
Act provides that overdue taxer may 
he recovered by distress & also by 
action as a debt it does not provide 
that these remedies may be pursued 
concurrently.—GISLASON . KURAL 
PO Aaa OF Foam LAKE & WARD, 
(1929) 2D. L. R. 386; 1 W. W. R. 





233; 23 8. "hb. R. 359.—CA N. 

e (p. 621) iff, Against purchaser 
of land—Iffect o War tevenue Amend- 
ment Act, 26, 8 6.J—Held: the 


Oe arcadia **the personal covenant to 
pay’? in above sect. means “ any 
personal covenant to pay,” & thereby 
protects a purchaser from actions to 
recover on & covenant to pay interest 
or taxes as well as on one to pay the 
purohase: money, even tho the 

xes agreed to be Big by the pur- 
chaser have been paid by the vendor.— 
Ronson v. GRAHAM, (1929) 4 D. L. BR. 
902; 3 Wi W. KK. 149; 38 Man. L. R. 
336.—CAN. 

e (p. 621) iv. In summary way-— 
Impost sancttoned under Water Ket, 
1912.J—The impost penetioned in 
Water Act, 1912, s. 88 (1), Ia a rate & 
may be recovered in a summary way 
in accordance with the procedure 
Be daMtn by sect. 89 (3) of that. Act.—- 

ty cae iz P. p. CHRISTIAN (1928), 


. (p. 6231) 1. -.}— 
CLaRY v. BOULAY Ly (Ont. )» 11928] 2 
dD. L. R. 144.—CAN 


275 De —-AUS. 





Cp 


n (p. 621) e.J-— 
HEYDEN wv. Castle (1888), 15 G: R. 
257.—CAN. 

p (p. 621) f. Mayor.}— 
GREENSTREET v. PARIS oer 
Ovo. (1874), 21 Gr. 229.—-0A 








qa (p. 621) i. —— —— " Reeve -}— 
TOTTEN v. TRUAX (1889), 16 O. KR. 490. 
—CAN. 

bb (p. 621) i. Se Se, 





+) 
TRIRAULT vw. VAUGHAN (1899), 12 
bb (p. 621) 


Shon eee ee Seria 


BANNATYNE ¥. PRITCHARD 1906), 16 
Man, L. R. 407; 5 W. LL. R. 478.— 
CAN. 

bb (p. 621) Hi. TER aa iniaed 


co-operative association.}-—MEABNER v. 





BENouRrT (1927) 3 D. L. RR. 9383 
1037] 2 W, W.R. 7135. 31 Sask, a: R, 
72; varying, [192713 "D. L. 205.— 
GOAN. 
bb (p. 621) iv. ——- Life tenant 
—Whelher rights of remainderman 


defeated.|-—-A life tenant cannot b 
defaulting in the payiuent of taxes 
then acquiring the tax-sale title, Instead 
of redeeming, dofeat the remainder- 
man’s bta.—MaYyo wv. LEITOVSKI, 
{1928} 1 W. W. R. 700. —OAN. 


- }—CONNOR 
a. ‘cBamnson” (871 (1871), 18 Gr. 807. 





oe ‘(p. nga) lp — 
GRMMEL v. Srnc“arR (1885), 1 Man. 
L. R. rk 

kk (p. 6 ) 1. —— —— Lote on plan 


tn os ae duly 


certifi red ear 
veyor.J|-—-ASTON 9%. ccs (1878), 26 








Ge. 42.—CAN. 
kk (p. 6321) ae Fisturea— 
Butidings -}—Buildings 


erected by the peeatadegsd ‘land for use 


127 ; 


in the making of brickg held to form 
art of .the realty, although some of 
hom wore attached to the land by 
nothing but their own weight. They 
therefore became the property of deft., 
who became registered owner of the 
land in pursuance of the purchase 
thereof at a tax sale under Assessment 
Act. Certain machinery in said build- 
ings was also held part of the realt 0 ar 
ete ty v. LIGHTFOOT, [1928] 2 
W. W. R. 240.—CAN. 


a . 621) i. ———- ——..}--Re HEN- 
pensar (1891), 7 Man. L. R. 481.— 


& Lor 65, SuB-DIVIKION or Lor ne eis 
Bt. JOHN (1893), 9 Man. L. R. 483 














li (p. 631) iii. ——— ——~.}— Rusa ». 
PEMBINA { Ita.), {1927 2 dD. L. R. 
$94; [1927] 1 W. 915.—CAN. 

aq (p. 621) f. —— How 


ar deed conclusive.}—-AROCHIBALD  v. 
I (1891), 7 Man. L. R. 473.— 


xq (p. 621) fi. —— —— —— ——.] 
ALLOWAY (1894), 10 


-—— SCHULTZ 0. 
Man. L. R. 221.—CAN. 

tt (p. 621) 1, —— —— ——- ——_. ]— 
Wereeraan v. MoDiarnmip (1862), 12 
OC. P. 499.—CAN. 

VV i. ee acosreemaaed Se Se. nore 
LOUNT v. WALKINGTON (1868), 15 


Gr. 332,—CAN. 


e (p. 622) i. 
seal valid, Moran v. CORBETI (1890), 
6 Man. L. RR. 426.—-CAN. 





—te ee eee 


e (p. 622) fi. —— —— —— ——.] — 
ANTON v. VILLENEUVE (1894), 10 
Man. L. R. 213.—CAN. 

ae 622) iii. Deed not 











in duplicate.|}—NANTON 0, VILLEVEUVE 
(1894), 10 Man. L. R. 213.—CAN., 
ae . 622) iv. —— Injunc- 
restrain iraaue of deed—No bye- 
law Me er hol ge Urea et vw BELL, 11 
OQoea, N 7.—-CAN. 











ee ee 


% ate 622) v. mend- 
ment of Tax Recovery Act, 1919 (ce. 20), 
8. 44a.)—THACKER vo. SmMoKY LAkE 
MUNICIPAL DISTRICT, SHEARER  0v. 
SMOKY LAKE MUNICIPAL DISTRICT, 
A.-G. OF ALBERTA v. SMOKY LakE 
MUNICIPAL DitaTrRict, PELLETIER v. 
OpaL MUNICIPAL District (Alga), 
[1924] 3 W. W. R. 929.—OCAN. 


g (p. 622) i. 
If when land has been sola by: a 
sr AA Renae for taxes the notice pro- 
vided for by sect. 42 of Tax Recovery 
Act, or in lieu thereof that provided 
for by sect. 9 of Tax Sale Relief Act, 
1022, has not been sent to the owner 
the sale is invalid. If in an action by 
the owner to recover damages for the 
wrongful sale he testifies that. he vever 
received said notice & the ct. sees no 
reason to disbelieve him, the onus is 
on the municipality to prove that it 
was sent.—KOWNATZERI v. BEAR LAKE, 
MUNICIPAL DISTRICT, eee) 3 Ww W.R. 


358: {1931} 1 D. L. 
other her grounds Mion we Shi. ee 757s 


= eh 
Dor d. UprerR v. EDWARDS (1849), 5 
U. Cc. R. 594.—OAN. 

n (p. 623) H ae ean aa 
Donovan vo. Hogan (1888), 15 A. R. 
4323.—CAN, 

bb (p. 622) i, ——- ——~ ——-— ---—.] 
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Anca & PIDGEON, A td D. 


142 L. T. 286; 94J.P.50; 28L.G.R. 
27; 46T. L. R. 57, D.C. 





—WRITE v. MUNICIPAL ie reor OF 
rhe R. 


Teer R. 
R. 829; 8 


360; 1 W. W. R. 


585° revag., ‘igees 3 b. L 
W. W. R. 251.—CAN. 


dd (p. 622) i. ——- —— —— Notice 
to morigagee o Bed aati for title sent 
tn wrong a & not eatin 
Howe - Kiee T1987] 3D. L. R. 1048; 
(192712 W W. W.R. 5223; 21 Sank, L.R 


ff (p.. yee Revad. 1927) 1 D. L. R. 
1063 :. [1927] 8. OC, R. 50.—CAN. 


gg (p. 622) i ecancaaia sine eo 
RusH v. PEMBINA (Alta.), [1927] : 
D. L. R. 394; [1927] 1 W. W. KR. 215 
—{ e 

kk (p. 622) 1. 
——.J—DoONOVAN wv, HoGan (1888), 
15 A. R. 432.—CAN. 

gee (p. 622) ft. 
—- SUMMERLAND DEVELOPMENT Co., 
LTp. v. ofan rem (1928) 4D. L. R. 
258; [19283] 3 W. W. R. 145.—CAN. 


mmm (p. 622) 4 
————, J— HILL v, MACAULAY (1884), 6 
O. R. 251.—CAN. 

mmm (p. 622) ii. ——- —— —-—— 
——.J—Rkeon v. Smita (1884), 1 
Man. lL. R. 311.—CAN. 


mmm (p. 622) iif, —— —— —— 
———,}—TETRAULT v. VAUGHAN (1899), 
12 Man. L. R. 457.—CAN. 

rrr (p. 622) i. arereremee ——» }— 
GREENSTREET v. PARIS HYDRAULIC 
Co. (1874). 21 Gr. 229.—CAN. 

ttt (p. 622) i 
Woop vp. BIRTLE (1887), 4 Man. L. 
415,—CAN. 





es -] 











ce meneame — seneeaemmimte | fovea 

















k (p. 623) i. —_—_ ——.}—- 
MCDONALD v. ROBILLARD (1863), 23 
U. C. R. 105.—CAN. 

r (p. 623) i. Whether sale 
conducted in fair, open & proper 
nuunner.}—DONOVAN v. HoGan (1888), 
15 A. R. 432.—CAN. 

r (p. 623) fi. ——- ——,}— 
MoRak v. CORBETT (1890), 6 Man. 
L. R. 426.—CAN. 

r (p. 623) iii. ——~ —_——-. }-— 
Scorr v. IMPERIAL LOAN Co. (1896), 
11 Man. L. R. 190.—CAN. 


dd (p. 623) 1. Right to 
recover damages against ber tna lay A 


awe 





Assessment Act, R. S. M. (ce. 101), 
8. 192. }---CLEMONS v. Sr. ANDREWS 
(1896), 11 Man. L. R. 111.—CAN. 


—— Pro- 





oo (p. 623) i. —— 
perty not sufficiently defined or described.) 

—TOWNSEND vw. ELUIOTT (1861), Ll 
Cc. P. 217.—CAN. 

oo (p. 623) li, ——- ——- —— ——.] 
—DOMANISKY v. FITZGERALD date 


ae DL. R 524; 55 N.S. BR. 1 
“Bp, 82 edad i. ———- ——- —— Jesued 
NANTON w. 


statute. }— 
VILLENEUYE ear Ty 10 Man. L. R. 
213.—CAN. 

Bun (p 623) i. ——— ——— Burden of 
proof—Of invalidity. }—McCRakE wv. Cor- 
BETT (1890), 6 Man. L. R. 426.-—CAN. 

non (p. 623) ite —— ——— -——-— Of 
validity.] — ALLO et. CAMPBELL 
(1891), 7 Man. iL aia 506,.—CAN. 

ooo (p. 623) i. —— —— Bidd 
more tana s.ount vad for taxes ani cos 

—Effect of.}—-Re DUNN & EXPROPRIA- 
Trion AoT (1898), 12 Man. L. R, 78.— 


Vol. XXXVIII.—-Rates and Rating. Cases 1586—1616a. 


Part IX.—Rates and Rating in the Metropolis. 


1586. Add. Annotation :—Refd. Consett Iron Co. 
v. Durham County Assessment Committee 
for No. 5 or North-West Area (19380), 99 


L. J. K. B. 277, 


1545.° Add. Annotation :—Refd. Towle v. ae Na 
Industrial Dwellings Co., [19381] 1K. B 


1546. Add. Annotation :—-Refd. Towle v 
Industrial Dwellings Co., [1931] 1 K.B 


1603. Add. Annotation :—Consd. Lewis wv. 


(1927), 11 Tax Cas. 723. 


1616a. Time for hearing appeal.)—When it is 


000 (p. 623) if. Mortgagee— 
Taking assignment of tar sale certificate 
a: obinining title-- Ertinguishment of 
mortgagor's rights, }--FARROW v. 
Massty-HarRris Co., Lrp., [1927] 3 
D. L. jl. 997 ; (1927) 2 W. W. Jt. 539; 

1 Sask. L. R. 610.—CAN. 

ooo (p. 623) Hi. 
tn certificate of title that title suabect to 
existing leases —Effect of. }—SHEW. TUK 
v. SRAFRED, We bor : L. FR. 280; 




















{192712 W. WwW 6 Man. L. R, 
469.—CAN. . 

ooo (p. 623) fv. I red of 
certificate of title—Effect of—On judg- 


ad aga nat lana.)}— 
AND TITLES ACT, 
et ae DL. te 5656; [1925] 1 
W. r) R, 1057 ; 19 Sask. L. R, 577.— 
CAN. 

000 (p. 623) v. ——- No liability 
to mortgagee for rentals received.|— 
AON SE Tepe Co. v. de a {1931} 

k (p. 624) ‘iL. ———~ —— Time for 
bringing.|}—GREENSTREET v. PARIS 
Hv puaviio Co. (1874), 21 Gr. 229.— 


meni for alimony 
Re a are Fee 





a 


- Sta -ment. 


impossible for justices to dispose of their 
list by Mar. 31,’ they have jurisdiction after 
that. date to hear an appeal of which notice 


was given at the proper time, &, if the parties 


k (p. 624) il. ——-~ --—— Costg-— 
Liability of purchaser.|— BLANCHARD 
v. SCANLAN (1885), 3 Man. L. R. 13.— 
CAN. 

d (p. 624) i. —— —-- ——— -——-,]— 
Re LEwts & PHALRN (N, W. T.) (1905), 
1 W. L. R. 36.—CAN. 





e (p. 624) f. Meaning 
of “ sale.’’)---There is a “sale” within 
the meaning of “ sale’? in Tax pee orery 
Act, R. S. A., 1922, & 21 (1), as 
amended by 1923, 8. 28, when a bond 
fide agreement has been made to sell 
to a purchaser at the uanetion sale 
authorised by sald Act.---STANDARD 
TRust Co. wv. Sy ay, or 
STEWART, {1929] 2 D. L. R. 271; #1 
W. W. RR. 660: 24 Alta. L. R. 56: 
Wir pel js 928) 4 D. L. RK. 802 ; SW.WLR, 


wrmewe i eee 


Pt ee 





f (p. 624)i, - Purchaser 
land sold ies decrce,}—TURRILL v, 
TURRILL (1877), 7 2. Kh. 142.—CAN. 


ff (p. 624) i. 
Poxeuck vw, SCHULTZ (13915, 
L. R. 458.—-CAN. 


mene ee to ee ewe ————, 


7 Man. 
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. 263. 
ee Hao 
. 263. an: HH 
Elgy Pico & 


Sons, Lrp., (1020), 1 K. B. 81; 
44; 1891. T. 600; 
728; 72 Sol. Jo. 684; 26 L. G. R. 549, D.C. 





Abas tenes een sommes: 


are not ready for trial as soon as the justices 
are able to hear the appeal, the justices have 
a discretion to postpone the hearing, so that 
they se have proper materials before them. 
‘Lonpvon Country JJ., Ea R. LOCKE 


Jounson (W. W. R.) & 
08 I. oF. K. B. 
92I5.P.183; 44 T. 1. 1h. 


ea nee wn meres oem mieteal® 





kk (p. 624) i. ———- ——— Whether 
adequate remedy.|--SCuULT2 v. ALLO- 
way (1894), 10 Man. L. R. 221.—CAN, 


kk (pp. 634) dbo» ----- Sale by 
purehascr Whether watever of right to 
tenler.|--NEW BROUNAaWICK LAND . 
INVESTMENT Clo. v, Sin, oe 
Hato R. ates affd., (1929) 3D. I. H 


00 (}). jaa {f. ---- Ratea owtry to 
local authority. Ti neorporated vwoith numi- 
elpality befare payment.)-- BRisBANE 


City Couner, xv. Hobdok, 11028) 
8. BR. Q. 102; 22 Q.3. P. R.63.--AUS. 
000 (p. 624) ko > sooom When 


proceedings taken ty collect tax. -—-Tte 
McKenzie H. DD. Co,., (1928) ) DLL. RR. 
336; 8 C. B. RR. bGt--- GAN, 


ppp (p. 624) i. 
— A person who, ‘although ho has nt, 
yot any estate in possession, ts entitled 
to an estate In re inninder for life, In tw 
“porson who has some juterest. in the 
land,” within the meaning of seet. 220 
of Anpoxsmont, Act, 124.-—- Rogen ov. 
CIcNYK, [JO31L) 3 W. Ww. i. 20.- CAN. 


the sae aoe 


Cases 14—183a. 


ENGLISH AND Empire Digest SUPPLEMENT. 


REAL PROPERTY AND CHATTELS REAL. 


Part |1.—In General. 


14. 


Add.. Annotation :—Refd. Grant v. Edmondson, [1981] 1 Ch. 1. 


Part Il.—Estates and Interests in Real Estate. 


159a. ——.]—A leaschold for lives being settled | 

on A. for life. with rernainder to Bi., 
tenant in tail, with remainders over —Held : 

the quasi tenant in tail could not, by fine or 

during the life of A., bar the 

remainders without the con- 


otherwise, 
su bsequent 





PART I. SECT. : 
3 


fi —— ——.J}—F 
FARRELL (N. B. (1913,) 13. 4 
354; 14 D. L. Its 656.—-CAN, 


PART I. SECT. 8, SUB-SECT. 1. 


fi. -——~ Night lo build. }—- The right 
to build a house on another man’s land 
is not an incorporeal hereditament. 
Such a right is a mark of title & of 
exclusive enjoyment, & fs not an ease- 
ment Or profit a eae PITMAN ¥. 
a “KERSON (1891), 40 N.S. R. 20.—- 


"PART |. SECT. 6. 


ef. Lrections by punk haser 
undir inatolment agreennt.|) — What 
may be only a chattel] tf erceted by a 
tenant. far years may well become part 
of the soft if ereeted by a purchaser of 
the ae under an agreement for sale. 
Vire fencing & fence posts ereeted 
or completed by the deft. while he 
occupied land, ‘previously rented to 
him, as purchaser under an instalment 
agreement made with the Crown held 
to have become part of the soil, &, 
therefore, to have passed to the 
Crown when deft. gave up the agree- 
ment & surrendered all his interest 
in the land to the Crown, & to have 
become subsequently the property of 
pitt. when he purchased the Jand freim 
the Crown.—— LAROCTIELLE 0. MARCHAND, 
[1928] 3 W. W. RR. 731.-—CAN. 


o il, —-—- -~—--.}---On the question 
whether articles atfixed to land have 
become part. of the realty, the intention 
of the person who atilxed them = is 
material only in so far as it can be 
presumed from the degree & object of 
the annexation. Buildings orected by 
the owner of land for use in the making 
of bricks held to form part of the 
realty, althovngh some of thom were 


TER 
L. 


v. 
Rt, 








nitached to the land by nothing but. - 


their own weight. They, therefore, 
became the property of deft... who 
became registered owner of the land 
in pursuanee of the purchase thereof 
at a tax sale under Assesament Act. 
Yortain machinery In said buildings 
was tlso hekl part of the realty.— 
McCutTcnron v. LIGHTFOOT, [1928] 2 
W. W. R. 240.—CAN, 

Li. Printing presses.}—RICHARDBON 

*, Harp, [1928] 2 W. W. R. 246.— 


CA 

m (p. G63) 1. How far English law of 
tures agmnlicable in Canadu— As 
eluven  ortginal vendor & subsequent 
venders. |-—-TRAVIS-BARKER tv. REED 
(1922), 66 D. L. R. 426: #17 Alta. 
L. R. 819: {1921} 3 WwW. W. 7H: 770; 
reved, an the facts, [1928] 8 1. L. n. 
v27 3 [19231]38 Ww, w. R. 451. —CAN. 


PART I. SECT. 7. 


a. When yrcnney  afe long 
possession.}—Dor d. McKay ¢. ALLEN 





Le eemeemnanetemnmantiemeiemmemtiema terteteees tegeena-eeeeaiee arses eeteeetne ee eT 


a A A LL 


as quasi | 51. J. 


M. & G. 202; 


currence of A.—SLADE v. PATTISON (1835), 
Ch. 
Annotations :—-Refd. Edwards v. Champion (1853), 3 De G. 
Pickersgill v. Grey (1862), 30 Beav. 352. 
183a. Cestui que vie dead—& death concealed.]— 
Re JOBHERNS, Ea p. FLETCHER (1835), 


51. 


L. J. Ch. 219. . 


(1851), 7 N. B. hr. (2 All.) 191.—- 
AN. 
PART II. SECT. 3, SUB-SECT. 1.— 
A. (a). 
sa. state of uidow of locetee—Public 
Lands Art hae ). O14, 8. —ITve 
COUNT: (1930) 1 L. R 113; 11929} 
.Cc. RR. 50, Mon, 


PART II. SECT. 3, Corer 1.— 
a t. -—— T'o apuited ** for ever.’"}— 
Truss & LOAN Co. v. CLARKE (1878), 
3 A. R. 420.— CAN. 
a ii, -——— “ d& the heirs of hia body for 
twenty-one years or the term of his life 


fully to be compleled.’|-—Deft. on 
Oct. 13, 1852, granted the land in 


question to one S. to bold ‘ to the said 
S. & the beirs of his body for twenty- 
ohe years, or the term of bis natural 
life, from Apr. 1, 1853, fully to be com- 
Was & ended” seul by the 
lease &. took a fe estate, in which the 
term Nice & he, therefore, had no 
interest’ which the sherifY could sell 
under the fi. fa. against goods.—- 
DALYE tt. ROBERTSON (1860), 19 
Ul. Cc. Kh. 41 1.—CAN. 


PART II. SECT. 5. 

pp (p. 679) i. 

CAMPBELL ». ROYAL CANADIAN BANK 
(1872), 19 Gr. 334.--CAN. 

o (p. 680) i. ——.]}—Re 
LinienA NCR, (1927) 4 D. L. Rh. R. 391; 
61 O. L. R. 94.—CAN, 

o (p. 680) 
WILLIAMB (1903), 24 C,. 
oO. He R. 156; 3 O. W. 


Seen ere ar teeneeninetlteasmeneted 4 


{fic eeesk eet 
LT. 
Vv. RR. 


680)i, ——- ——— .j—Re TIERNRY, 
i1sar 3DL. R. 943; 60 O. L. RK. 
352.—-CAN. 
aq (p. 680) 1. --~-—- Lands parsine to 
husband under intestacy of father—- 
Husband dying intestal: .jJ—Re ARCHI- 
RALD (1908), 5 E. L. HR. 510.—-CAN. 


aaa (p. 680) 1, —— What is.}— 


J —-Re. 
sls 7 


2a 





a ak ® GREEN (Man.), (1927) 
3D. R. 168; (1927) 2 W. W. R. 
59. —CAN. 


aaa (p. 680) ii. —~— —— ———.]}— 
Re RIPRTKIN EstaTe (Man.), [1927] 3 
W. W. RK. 791.—CAN, 


aaa (p. 6RQ) iii. ——- ——, J— A 
claim of homestead under the Dower 
Act, A., 19294, c. 54, rests upon a 
dwelling: house being not merely occu- 

Med by the owner but “ as his home.” 

he words © his home * import some- 
thing more than a mere temporary or 

vccasional lodging place. Though not 
every home is a homestead, yet, Bub- 
ject. to certain qualifications as to the 
need of a written consent to a change of 
homestead, the homestead (if any) can 
only be where the home is. There 
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cannot be more than one homestead 
at any jgne time.—NATIONAL TRUST 

v. GREENGARD (Man.), 
asbiT 0 "L. R. 58; {1929)3 W. W. RR. 


363.—-CAN 
680) iv. ate 


aaa (p. 
An upstairs suite in an apartment 
block cannot) be ai‘ homestead ”’ 
within Dower Act, C. A.. 1924, ¢. 533 
nor can the fact that the owner of such 
a block resides in one of the snites 


therein render the whole block his 














* homestead. ’—Re RVSTKIN EavratTe, 
(1929) 2D. L. R. 935: 9 WL. WwW. RR, 
788°: 38 Man. L. ht. 1843 affg.. (1927] 
3 W. W. Ki. 791.—CAN. 

aaa (p. 680) v.< —— ——.}— 
Frostap v. LIBEK, [1927] 3 D. L. R. 
916; [1927] 2 W. W. R. 550; 21 
Sask. L. 1. 603.—CAN, 

aaa (p. G80) vi. —— Effect of 


adultery.) —Neither at common law 
nor under Dower Act does adultery 
disentitle a wife to dower, although it 
is a circumstance tas, be taken into 
account by the judge in deciding 
whether it is fair & reasonable to order 
that. her consent to the disposition of 
the homestead be dispensed with under 
sect. 8. Except, however, by her 
consent or under such an order her 
right to dower In the homestead 
cannot be denied her.—2Re MILLer, 
11929) 1 oD. LL. . 147; [1928] 3 
W. W. RR. 645.-—-CAN. 
aaa (p. 680) vii. Change 
Of hoinestead without wife’s consent, j— 
A husband & wife lived together on 
prone ty. owned by him in the town of 
She left him & they Hved 
separately therenfter. After the 
seprration he changed his residence to 
a farm where he resided until his 
death. Her consent to the change 
was not given &, apparently, never 
asked for; although while they were 
living together in the town she con- 
sented to a mtge. placed on the farm: 
—-Held: on his death, she was en- 
titled to select either property as the 
homestead iu which to take her life 
estate.-—Re McLEop Tee ta oD 
v. MCLEOD eae ), [1929) 4 ty Rr. 
659; 3 W. 241; “alg (1929) 
3D Th i: RoW. t, 252.— 
CAN. 


coo (p. 680) i. Land purchased 
subject to mortgage—Rergistration of 
conveyance before discharge of mortgage 
by vendor. oe ontz & HonaGina, 
oe 4D. L. R. 1009; 61 0. L. R. 


ddd (p. 680) 1. —— Lands in which 
testator had any estate of freehold by 
virtue of any mortgage.|\—-Low  v. 
Sparks (1863), 44 C. P. 25.—CAN. 

ddd (p. 680) ‘{. Lands assigned 
by h ind for benef of creditora— 

released by wife from dower—Subse- 


ee 











297a. Whether court will supply word “ of. a 
By a voluntary settlement A. & his cousin 
limited certain gavelkind lands to a relative, 
C., for life, with remainder to her issue, & 
for default of such issue “ to the use of the 
right heirs of E., deceased, & J.,’ 
then living, ‘‘ the two sisters of the said A., 
their heirs & assigns, as tenants in common 1 

’:—-Held: the ct. declining to read 

the limitation as a limitation to ‘* the right 


for ever’ 


heirs of E., deceased, & of J.,’ 


a vested remainder in fce simple in a moiety 
of the property expectant on the death of ae 





fri hater hacia e haar grr ve 
RYINE Re L. R. : 


‘add a a, if, —— Lund granted 
by Crown subject to mineral rights— 
Whelher land granted as mining lund. )}--- 
Re IRVINE, [1928] 3 D. L. R. 268; 62 
O. L. R. 319.—CAN, 


ddd (p. G80) iv. Land comprised 
in offer to purchase—Acccpled by hus- 
band— Acceptance nol posted till after 





husband’s death.j—Re IRvINF, ee) 
nage R. 268; 62 0. L. R. 319.-— 


renee “ee me ee ~~ I" 


ttt (p. 681) If 
MCLENNAN U. GRANT (1868), 1b Gr. 65. 


ttt (p. 681) ii. 
LEYS 1, TORONTO GENERAL TRUSTS 
Co. (1892), 22 O. R. 6038.—-CAN, 


ttt (p. 681) fil, sy 
SABINE v, Woop (1910), 9 E. 0B. 1. KR. 169. 
-~- CAN. 

ttt (p. 681) iv. —-— —-— ---— .J— 
Testator, after bequeatbing certain 
legacies, devised his lands to his sons, 
charging them, however, with = the 
legacies & also with an annuity of $100 
to his widow, to whom he also 
bequeathed his furniture, apartments 
in his dwelling-house, & sundry other 
things. The estate was suflicient to 
answer all lewacies, & also the widow’s 
dower :--eld: the widow was not 
put to her election as between the will 
& her dower.-- WILSON tt. WILSON 
(1883), 7 ©. Ru. 177.—CAN. 

ttt (p. 681) v. —-— ---—— ---- 
will bequeathing Lo: a wife the dye Jhing- 
house for her natural life, the house- 
hold) goods, & an annuity of $300 
secnred to her out of the estate: 
Held: not to put the widow to her 
election. —Re BIGGAR, BIGGAR tv, 
STINSON (1884), 8 O. RK. 372.--CAN. 


f (p. 682) i. l= 
PULKER v. EVANS (1856), 13 U. C. kk. 
456. —CA AN. 

f(p. 682) tl, --——- —— --—---- -—-— = 
Where a will in express terins makes 
provision for the testator’s wife in 
jeu of dower, thus bringing directly 
to her mind that she cannot. have bee 
& the benefits of the wil] as well, 
much slighter dealing with the pr anor 
left to ber will evidence an clection on 
her part to take under the will, than 
would be sufficient in the absence of 
such express provision :—Jeld: there 
being sucb provision, the evidence set 
out. in the report. of the case was 
sufficient. to establish an election to 
take under the will, though, otherwise, 





_—-—-~, | 


—we ee, ee ood 





a ee ne Cone aE 


it would not. have becn.- NIXON t&. 
ASHENHURST (1884), 7 O. KR. 664.— 

CAN. 
000 (p. 682) §. ——- ——.]-~-HILL t. 
23 U. C. R. 404.— 


GREENWOOD (1864), 
CAN, 

© (p. 683) i. —— Consent judg- 
ment in alimony action.}—In an action 
for alimony, a judgment was pro- 
nounced by consent whereby it was 





adjudged that pitf. should deed to deft. : 


all her futerest in propertics owned by 
pitf, & deft. jointly, & pltf. should 
stand debarred of any interest in any 
property, real or personal, hereafter 


~ Auaurd 


| 
| 
| 
| 
| 
| 
—CAN. 
| 
| 
: 
| 
| 
: 
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> who was 


t11, 
Ch. 357. 


’ J. herself took B. R. 43-4. 





ee ee ee 


woquired by deft. The wife executed 
in favour of the husband a deed in fee 
siinple of land of which they were 
joint tenants, wherein sho released to 
him all her claims upon the land :--- 
Held: pltf. was, by the eonsent 
judgment, barred of any right to 
dower, inchoate or otherwise, which 


bho might have had in this land, which 


was acqured by him after the judg- 
mont. - LUBOVICH v. CUCKOVICH, [130] 
4DpD.kL R. 339; 65 0. Lh. It. $51; 
revsag., 37 O. W. N. 49.---CAN. 

k (p. 683) i. 

Where a wife of her own consent loa ia} 
the society of her husband & then 
commits adultery, she fe barred of her 
action for dower.—WIIMBEY v. Iypr, 
(1927) 3 D. L. R. 237; 60 0. L. R. 399. 





ed ons ee 


m (p. 683) i. » Deter- 
mination of beeen pee feed . — The 
issue which arises under sect. 21 of 
the Dower Act, 1924, i.e. whether the 
wife was at the timo of the, death of 
the husband living separate & apart. 
froin hin, is one whieb must. be disposed 
of, in the summary method provided 
by the Act. bw te surrogate Ct. judge. 
The Ct. of KB. hex no jurisdiction Lo 
entertain an action + determine it. - 
Barer, (yaa) « WLW. R, 
IR. 875.-—CAN. 

m (p. 683) fi. —--- 8: 0-0 de 
Where a husband & wife live apart 
under an agreement between them 
neither ean be said to ure “eft? the 
other, within Dower Act, Ay VO24, 
s. 20, &, therefore, fo ee forfeited 
his or her tights under the Act.-- Re 
MATCHETT Kstare, (1951) 2 W. WwW. m. 
a1? 2. st C r 

co (p. 683) i. —-— Lapse of time. ) 
PyarrTv. MCK EE (1883), 3 O. TR. bol. 
CAN. 

f (p. G84) i. -~ Res judicata.) 
~ -Tssies adjudicate din proceedings in 
the Surrogate Ct. with respeet to oan 
executorship & not in any way with 
respect to a claim for dower under 
Dower Act, C. A., 1924, or incidents] 





WEAVER tv. 
H18 ; 3 D. LL. 


thereto, beld not to be res judreatainan ! 


widow in the 


action brought by the 
claimed 


King’s Bench in which she 


dower rights. —Precy or. CANADIAN 
GUARANTEE & Tresar Co., [1931] 
11). Jl. Th. 1018; (1980) 5 W. W. . 
498.—-CAN. 

oo (p. 684) f. --- — -——— Compelency 


of wife as wilnesa-—Arction by husband 
& wife|J—In an action for dower by 
husband & wife, the wife fs a competent 
witness. ~ CADMAN wv. STRONG (19413), 
309 U. CG. Th. 59).-- CAN. 

kkk. (p. 684) 14. - ~ Claim adarvitled --- 
oy comminsioners - ~~Biight of 
court to disturb. J—ROBINET v. PICKER- 
ING (1879), 44 U. C. R. 337.-—CAN. 

1 (p. 685) i. Application for order 
undcr Dover Act, B.S. O., 1897 fe. 164), 
a. 12—-Duty of court. |—Re Kino (18993, 
18 P. BR. 365.—CAN. 


PART 11. aees nae eer 1.—- 
sa. Purchase of house by husband 
wife as joint tenants—-Death of husha 
—Wife not liable for hushand’s Bare or | 
purchase-price.}-—-MCMILLAN 0. 
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without issue; &, accordingl 
of C., who survived a Pes & died 
the moiety passed to J.’s co-heirs in gavel- 
kind.— HAWES v. 
614; 43 L. T. 280. 


Annotations :-—-Folld. Re Featheratone’sa Truste (1882). 22 
Ch. D. Consd. Re Dale, Mayer v. Wood, [1931] 





ee a eee ee ee + ee eer 


' 
i 


on the death 
without issue, 


Hawes (1880), 14 Ch. D. 


509a. —— ——.]—WILLIAMS ». Warers (1845), 
14 M. & W. 166; 


51. T. 0. 8S. 130; 153 


Annotation :—Folld. 2e Watson & Morrison’s Contract, 
Watson v. Kerr (1900), 44 Sol. Jo. 529. 


Se ceanaaemnacinanl 


{1931} 2D. L. Rk. 


ARETE Te, AN a 


TIONAL. Trusar Co., 
360.---CAN. 


PART II. SECT. 8, SUB-SECT. 1.— 
D. (a), 

sb. Hy erecution.|— Lands were con- 
veyed to a man & his wife as joint 
tenants, & not as tenants in common: 
--Held: estates by entireties having 
been abolished, the joint estate was 
sevoruable; & the Interest of one Joint 
tonant could be rold under execution.—-~ 
te Crata, ee i Pp. L. R. 142; 63 
O. lL. Lt. 192.—CAN, 


PART II. SECT. 6, SUB-SECT. 1.— 
D. (b). 


parol 
NRO 0. 
R. 56 





ri. ——-— Admiasiaon o 
cridence.|--TAN Cowmw Hon 
CuK Swett Guinea (£928), Lb. 
Ind. App. £12.-- IND, 


PART II. SECT. 6, SUS 

D. (Ge), 
Jre Winrrn, [1928] 
1D. L. Rh. 846.—CAN. 


PART Il. SECT. 6, 
D. (d) 


“SECT. 1.— 


=m | 


SUB-SECT. 1.-— 


sc. Jidention to secer — Sufficiency af 
evidence. |--A husband & wife, ander a 
certain deed exeentod in V&k4d, prior to 
their marrtage, became equitable joint 
tenants of a farm at C., bold under ew 
tenancy from year to yenr, & nulso of 
another farm at Re in 100 the wife 


purchased the farm at H., & was 
registered as owner jn foe xitnple, 
subject to equities, Im ITE the 


husband purchased the farm at C., & 
was registered as owner ip fee «imple, 
subject to equities. The husband died 
in 1921, &, by his will, left (he farin at 
CG. to one oof his sone. The wife 
G“aimed the farm by survivorshiys s-— 
Hela > a severance of the Joint tenancy 
in the farn did) not, as a matter of law, 
result from the purchase of the fee 
ghnplo by the huaband. Also, on the 
pia eset the ct. conld not infer that. 
the: husband & wife had verced to 
sever the joint tenancy in both farma. 


-NWLYNN t. FLYNN, (1950) [0 837,--- 
IR, 
PART II. SECT. 6, SUB-SECT. 1.-- 
E. (a). 


ad. General rule.)}—CHaAnnra Kis- 
YORE CHAKRAVARTY v. BIHthWAaR PAL 


(1927), I. L. 2. 55 Cale, 396.—IND 
PART I. SECT. 6, SUB-SECT. 1.- 
894 ii. --— 





CLEMENTS (13. C.). 


ing.|—-SPROULE ¥. 
[1927] 2 


(927) 8 D. Lb. Re 955 
W. W. i. 825.---CAN. 


PART II. SECT. 6, SUB-SECT. 1.-— 
E. (c). 

J—A eo-sharer, by 

himeelf, can maintain an action of 

trespass ngainst a wrongdcer.—CuR- 

RIMBHOY & Oa, Lrp. v. Creer (1929), 

IL. WR. 57 Cale. 170.—IND. 


aha If. SECT. 6, SUB-SECT. 2. 
i. -—— Le eet SINGH v. 


fs eee 


| HAR 


Cases 520a—SSha. EnauisH aND Empree Dicest SupPLEMENT. 


“P.O. ¢ . 249; 7 Jur. 567; 13 EB. R. 297, P. ©. 
585. Add. Annotation :—Refd. Olayton v. Clayton, 
[1980] 2 Ch. 12, 


5386a. ——.|—-BaRcLAY v. OoLueTrr (1888), 4 
Bing. N. 0. 658; 1 Arn. 287; 6 Scott, 408 ; 
71. J. 0. P. O36 ; 132 B. R. 942, 

587a. ——.]—-He who ‘has occasion to use a deed 
is legally entitled to the custody of it; &, 


where several] are equally interested in it, 
either having i pomesion may retain it against 
the others. O3TER v. ORABB (18652), 12 
O. B. 1386; 211.7. 0. P. 1889; 16 Jur. 885; 
a E.R. 853; subsequent proceedings, 12 


Annotations :--Refd. Taylor »v. pparrow (1863), 4 Giff. 703 
Leathes v. Leatbes (1877), 36 L. T. 646; Wright 


Robotham (1886), 33 Ob. D. 106. 

537b. Common. law rule confined to assur- 
ances. |~—Testator died, having by his will 
bequeathed settled logacies & having thereby 
also by legal limitations settled freehplds 
which in the events which happened became 
vested free from incumbrances & charges in 
pitf. From time to time there had been 
appointments of new trustees of testator’s 
will for the purposes of the Settled Land Acts 
& other purposes, including three by deeds 
of 1902, 1904, & 1915. In 1924 pitt. had 
been appointed Settled Land Act eee = 
testator’s will, jointly with the then trustees 
thereof, the appointment being: limited to 
the freeholds. At the date when the free- 
holds became vested absolutely in pltf., the 
trusts of some of the settled legacies were 
still on foot. In an action by pltf. claiming 
the custedy of the appointments of 1902, 
1904, & 1915, as forming part of his title to 
the fresholds -—Held:; absolute ownership 
of land does not necessarily carry with it the 
right to title deeds; semble: the phrase 
eS itle deeds ”’ in the old authorities includes 
only deeds assuring or dealing with land or 








legal interests therein.—-CLAYTON v. CLAYTON, 
[1980] 2 Cb. 12; eee J. Ch. 498°; 148 L. T. 


584a. ——. —WARMAN v. aorer? (1677), Cas. 
temp. ch, eee Sod E. R, 1 

Annotations :—Relfd. E ere 5 De G. oe 

188; Roddy ». Pitsgeraid ( 858), 6 H. L. Cas 

592a. —— Addition of ‘‘ & if more ie than 
one.’’]—By a marriage settlement estates 
were limited to the wife & the husband for 
their lives, with remainder to the heirs of the 
body of the husband on the body of the wife, 
& their heirs, & if more children than one, 
equally to be divided among them as tenants 
in common, & for default of such issue to the 
wife & her heirs :—Held: the husband did not 
take an estate in tail special, but for life only, 
& the children took by purchase as tenants 
in common in fee in remainder.—NoRTH v. 
MARTIN (1833), 6 Sim. 266; 58 EB. R. 698. 

Annotations :-—Consd. Jordan v. Adams (1861),9 C. B.N. S. 

483. Refd. Guuimoe v. Howes (1857), 23 Beav. 184. 

628a. Limitation to particular persons.}|— WAKER 

v. SNOWE (1622), Palm. 359; 81 H. R. 1123. 


Anncumions. Rare Saver ©. Maxteriai (1757), Amb. att : 
Doe t1. v. La (1760), 2 Burr. 1100; Winte 
Perratt ae), ° Cl. Fin. 606; Tarleton v, Liddell 
(1851), 17 Q. 390. 


668a. —— Death of protectors.|—-The trustees of 
the real estate under a will were appointed 
also protectors of the estates tail created by 
the will. They all died, & new trustees of the 
real estate were epboted by the ct. :—dHeld: 
the tenant for life had become protector of 
the settlement, & he & the first tenant in 
tail could convey.—CLARKE v. CHAMBERLIN 
(1880), 16 Ch. D. 176; 29 W. R. 415. 


677. For ‘‘ (1841) ” read ‘* (1839).” 


761a. |—Smitrh v. Ristey (1639), 
Cro. Car. 529; 79 EK. R. 1058; sub nom. 
GERMAN v. RISLEY, W. Jo. 418. 

Annciation : :—Refd. Barker v. Keete (1678), Freem. K. B. 
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Part Ill.—Transfer of Land inter vivos. 


885a. Effect of memorial—Evidence of contents of 
deed.]|—The registered memorial of a deed 
conveying lands in Middlesex is secondmry 


1 rn, ea I Saanaeecmnannal 


PART Il. SECT. 10, SUB-SECT. 1. 

sa. Real Chattela Act, 1834—Hffect of.) 
-——Dork d. Evans 0. DOYLE (1860), 
4 Nid. L. It. 432.—NFELD. 
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How far Lt passat extends— 
Occupation of small 

land.J—-When a referee finds in favour 
oF a title acquired by adverse possession 
against the legal paper title, 


evidence of the contents of such deed against 
the personal representatives of the party by 
whom such deed in registered.— WOLLASTON 





validity of an assignment of er land 
executed by her husband prior to said 
date, although the assignment was not 
executed, as the Act requires it to be, 
her; & her husband is in no better 


ton of wild 


{s certifl- | by 


PART II. SECT. 10, SUB-SECT. 4. —E.. 





p i. -}-—It ja, at least, doubtful 
Whither a nitge. in fee by a tenant in 
tail in possession bare the en 
whether, upon ai discharge Dotiur 
executed, the mtgor. does not take 

ack his original estate. en DOLSEN 
(is73)" 4 Ch. Uh. 36.—CAN 


PART II. SECT. 13, SUB-SECT. 2.—B. 


li. ———.]}—BABBIWT v. CLARKE, [1925] 
3D. L. R. 55: 570. L. R. 60.—CAN. 


1 ii. -}--The statement that 
possession is evidence of seisin in fee 
means that there is some evidence 
that. the title to the land has come to the 
person Maiming possession in one of the 

Nowing ways, namely : by Crown 
grant, sixty years’ possession adverse 
to tho Crown, conveyance from a 
prior owner, eevoiunen, or peat! twenty 





years’ advers Cage NG vt. 
THOMPSON 938), a Ss. N. 8. W. 
479; 45 N.S a 1.—AUB. 


cate must show of what portion of the 
lot the claimant has been in possession, 
for by the occupation of one or more 
acres of a wild lot of Jand a Dery will 
not acquire title to the whole lot 
ORRISON (1868), 14 Gr. 192.— 


ad. Posseaston wnder' agreement— 
pli to formance of condition— 

Posseasion for ten years after time fired 
Jor performance.j---BISHOP 2. 
(19298) 3 D. Te + 990.—CAN. 


PART Iil. SECT. 1. 


834 1. Grant must not commence 
wturo.}—Re SMITH & Dare (1920), is 


Cox, 


fi 
O. T. R. 403.-—CAN, 





bi. Assigned by husband alone-~— 
Subsequent a vapeaealbalonhig of homestead-—— 
ht of wife fo oppose ralidily of agsign- 

phat )}—After a homestead under 
Homesteads Act has ceased to be such 
owing to its perenne abandonment 
as a place of residence, the wife has no 
status under said Act to oppose the 


40 


Faition in this dee ee a is.-—— 


hare AS v. ADDIE, ta 28) 4 

67: (192 78] 3° W. R. affd., 
(1920) 2D. L. R. toi: 1 Ww. We R. 
610; 238. L. R. 463. —CAN. 


b ii, ——~ Effect.j}\—The fact 
that the transfer by a husband of an 
interest in a homestead under the 
Homesteads Act is not executed in 
com liance wih said Act does not 

er it absolutely void; it is merely 
arentoreeabils so long as the property 
remains the homestead & the Act is 
not. ae lied with.—Dove.as v, ADDIE 
(Nos, 1 & 2), [1929] 2D. L. R. 401; 1 
WwW. W.R6 se LK 463 aiip. 
(192874 D. L. R. 167; 3 W. Ww.R 





b Hi. —— Order phage alba ~ 
of wife—Under 
wife. }— e, AITLLRD, eth 
ay » 147; od 3 W 


consent 
Lak A apie eonauce CORe 
b iv. —— Without wife's conseni— 


2? HAKEWILL (1841), 3 Man. & G. 297 ; 
Scott, N. R. 603; 10 L. J. ©. P. 308; 13 


E. R. 1157. 


oo ar 2 aE: 


Void.J—Re MILER, [1929] 1 D. L. R. 
147; [1928] 3 W. W. R. 648.—CAN. 


b v. Mortgage -— Examination 
of wife—Conclusiveness of certificate, }-~— 
Tho certificate in the required form 
that the wife of a mtgor. of a home- 
stead was examined in the manner 
called for by Homestead Act, fs, in tho 
absence of fraud, conclusive. ‘I'he 
statute seems to contemplate an 
examination nearly contemporancous 
with, {f not preceding, the signing of 
the mtge. or otber instrument, but the 
antedating of “the certificate in the 
present case so as to make it appear 
that the signing & examination were 
on the same day was held innocuous.— 
PREY v=. HERDE (Sask.), [1929] 3 
Ww. W.R. 700: (1980) 1 D. L. R. 997: 
- affd., (1930) 2 W. W. R. 162: 4 

Dp. L. R. 314; 24 Ss. L. R. 426.——-CAN. 


PART Ill. SECT. 3, SUB-SECT. 1. 


se. Abandonment.}—Real ests:o or 
an interest. therein cannot. pass from 
one person to another by “ abaudon- 
ment.’*—JONES v. MCCLBAN, [1931) 1 
nia R. 315 7 2 D. Th. R. 244 


PART III. SECT. 8, SUB-SECT. 2. 


e i. —— Effect of 26 Geo. 3, c. 3.- 
Dor d. WILT v. JARDINE (1836), 2 
N. B. R. (Ber.) 245.——CAN. 


PART III. SECT. 3, SUB-SECT. 4. 


sf. Crown leaseholds—Duty of trans- 
feror to obtain consent,jJ—-May v. DALY, 
(1927) S. A. 3. Rn. 428.—AUS. 


PART III. SECT. 4. 


865 1. What words operate as grant-— 
“ Demise.” |--SrmaRsS v. MILLER (1882), 
32 C. P. 661.—CAN, 


PART III, SECT. 6, SUB-SECT. 2. 


r (p. 746) i. Portion of land 
acquired for improvement of road— Not 
suh-divided.|—-The D. County Council 
acquired, in order to Jay out, maintain 
& keep a new road or an linprovement 
of an cxiating road, the use of a portion 
of a holding subject to a land purchase 
annuity, without the consent of the 
Ministry of Finanee:—VHeld: — the 
county council were entitled to have 
registered under the Act as a burden 
the use of portion of the holding, as 
no ‘sub-division’ of the holding 
within Northern Ireland Land Act, 
1925, s. 30 (1), had been effected.— 
Re LENNON, [1928] N. I. 195.—IR. 


h (p. 746) i. —--~-, J—OTTAWA 
Evectric Ry. Co. v. FEDERAL D1s- 
TRICT COMMISSION, [1931] 1 D. L. R. 
437.—CAN. 

Kk (p. 747) i. S.P. WATERLOO v. 
BaRNARD a A a 33 W. L. R. 
223; 9 W. W. R. 870.—CAN. 

k (p. 747) UH. What is.}— 
Bonsene 1900), 21 


Oo UE wv. CHAPPELL 
Cc. L. e 132 > p. 187.— 
CAN 











~anewwnrs 


2N. B. Eq. 
]-—-SPEPPARD v.- 
P, R. 242.— 


n (p. 747) il. ——— Subse dia- 
continuance of action—Wh fling 
of lis pendens constitutes cause of action.) 
—COWAN v. MacauLay (1897), 5 


B, Cc. R. 495.—CAN. 


n (p. 747) i. oe ee 
KENNEDY (1884), 10 
CAN. 





mn (p. 747) Shi. Discharge of.}— 
GRAHAM t. CHALMERS (1866), 2 Ch. Ch. 
53.—CAN. 

n (p. 747) iv. —— By plaintiff in 
creditora’ action B CKWaY vw. 


‘ EVILO 
ScHnwipeR (1893), 3 B. C. R. 90.— 
CAN. 


891. In the last line of the existing paragraph | 


Vol. XXXVIII.—Real Property. Cases 885a—908. 


3 
3 


i 
! 
1 


- — ee or ae ee: ad 


Yr (p. 747 i. Subdivision.)}—~Thore is 
implied in Transfer of Land Act, 1915, 
8. 201,48 rhe dubs in a registered proprietor 
to submit to the office of title a plan of 
& proposed subdivision of his land, & a 
corresponding duty on the part of the 
Registrar to receive the plan & take 
juto consideration the proposed snb- 
division, The Registrar may then 
exercise such of the power given to 
him in relation to the plan ax he thinka 
eld ea gers v®% THE REGISTRAR OF 

IrLEs, Hr z FORESTRY Pour & PAPKR 
Co. OF USTRALIA, Lap., (129) 
V.L.R.178 3 (19291 Areus LR. 152.-— 
AUS. 

sk. Final order for cancellation of 
agreement for sale.)}—Lte LAND TITLES 
ACT, AVELSGAARD’S Cast (Sask.), 
(1918) 2 W. W. R. 946,---CAN. 

sl. Judgment—HRegistration of as 
morigage—Suficiency of affidavit,)--- 
Fe Murpnuy, [1928] I. R. 47. —19R. 


em. Conveyance by mortgagee under 
power of sale—Where judgment regis- 
tered subsequently to mortguge---d= quit 
claim deed taken from morlgagor.|---Re 
Lor 5, SECTION 13, Srring Kirpan, 
Vicrorta Crry, Re LAND REGISTRY 
Aor & AMENDING Acts (RB. C.), 11929) 
3D. L. R. 7233; 1 W. W. R. 739; 41 
B.C. R. 74.-~-CAN. 

sn. Not notice of truat---What amounts 
to----Description of owner as“ crceulor.”| 
radi Oassipy (1931), 3D. LL. 3. 392.--- 


PART Ul, SEUT. 6, SUB-SECT. 4. 


aa (p. 747) i. | creme Upon 
registration of transfor -Whather certifi- 
cule should be clear cf sul oequent execu- 
tions. )|-~QUEBEC BANK vt. FovaL BANK 


(i 916), re L. R. 137; 10 WV. W. Rh. 


—_—— 


rT otal 


q (p. 748) i. —— ---—- Mireeutor of 
estate entilled to lands asa demsee—- 

hether eremition to be registered as 
aguinst erccutor nersonally.|-—Ite GAL- 
LOWAY (1898), 3 Torr. L. R. 83.--CAN. 

bb (p. 748) b. -—--- -——- Aa agninst 
claimant by — adverse possession.|~- 
WASHINGTON & G. N. TOWNSITE Co, tv. 
Ho.tbrRoox, (1924) 7 D. LL. Re. ta: 
[L924] 1 W.W. 1.511; 33. B.C. R. 388. 
CAN. 

bb (p. 748) ii, —-— ---- On seule hy 
owner of two adjuining lota to separate 
purchasers—A leged arrangement belincen 
vendor d& purehuacr of one lot.) 
CANADIAN BIRKBECK INVERTMENT & 


Savinas Co. . RYnveER (1905), 12 
B.C. R. 92; 2 W. L. R. 158.-—CAN. 


bb (p. 748) li, ——-- —-~ Transfer 
by administrators to one of themselves 
entilled only aa life tenant--Cltim by 
remuinderman.)—--BREMNER v. TRUSTS 
& GUARANTEE Oo,, [1928] 4 DL. R. 
913; (182813 W. W. RR. 415.--CAN, 

bb (p. 748) iv. Tsauel to munt- 
cipality-—Failure bo offer land for sale—— 
Rights of former owmner.)--SRAW  ¥. 
Younostown, {1028] 3 D. L. BR. 404; 
{1928] 2 W. W. R. 310.— CAN. 

bb (p. 748) v. ——— Duty of registrar 
when tssuing.}-—Re CANADIAN PACIFIC 
Ry. Co. (1899), 4 Terr. L. PR. 227.— 
CAN. 

bb. (p. 748) vi. 2Inder Quicing 
Titles Act-—Tttle acquired by adverse 
possestion—Coata.} —Low v. MORRISON 
(1868), 14 Gr. 192.--CAN. 

bb (p. 748) vil. —— - Certificate 
of shen iff—Form of.}—Where — the 
petitioner’s title war acanired within 
two years before the filing of the 
petition, the sheriff’s certificate was 
required aa tn executionr against the 
prior owner, a8 aby such executions, 
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Salt beatae altel Ree ael ea = - 


pena S fe eee, =, SERIE LEEE 


substitute the word “ revzister '"’ for the words 
| “ gale withuvut registration.” 
| 902. Add. Citations :—sub nom. Re REGISTERED 
Tithe, No. 213,437 ; 
I.. T. Jo. 52. 


G3 I. Jo. 82; 163 


a Re eee es ee 


if duly revewed, might bind the land.— 
rH p. LYons (1869), 3 Ch. Ch. 357.— 


bb (p. 748) vili. —— -——--— —-~- —-—.,] 
—-Re HaRpDiIna (1871). 3 Ch. Ch, 232,— 
CAN. ° 
bb (p. 748) ty. 
Neccasity for production.]---A certificate 
from the sheriff of ne exceutionr against 
ecUitionor must be _producad.—- Re 
UNDEL (1872), 4 Ch. Ch. 71.—CAN, 
bb (p. 748) x. ——--- --— Certificale 
from county treasurer ~Form of.)—Re 
Harpina (1871), 3 Ch. Ch. 232.~-CAN, 
bb (p. 748) xi. Title 
derived through hands of truatce to pay 


ee ete ent eee ood 


ewe) a octet On ey 


ereditars-—Notices dd advertiaementa 
necesaary.):- Re WUNDEL (1872), 4 
sh. Ch. 71.--CAN, 

bb (p. 744) xii, ----- ---- A ffilarit 


in proof~ -Ry whom meute.)}-~Re RONDRL 
(1872), 4 Qh. Ch. qt. --CAN. 


ff (p. 748) i, --- Not executor of 
administratrir.|—-PUBLIC TRUSTEE 0, 
RevGIsTRAR-QENERAL OF LAND, (1997) 
N. Z I. RR. 839.-- NZ. 


hh (p. 748) f. -- - Under Quteting 
Titles Act—Not yrirchager aclling before 
completion of contract.)-- lee ROWN 
(1871), 3 Ch. Ob. 159.-—GAN, 

hh (p. 745) it. -- + Purchaser wuier 
sale bu order of eaurt---In foreclosure 
action, |- CANADIAN Pacreie Ty. Co 
®% MANGQ (1908), 8 We. Tt. 7745 1 
Sask. 1. RR. ST. -OAN 

bh (p. TAS) fil. -- -- Mrecutrin of 
Scatligh will -Resealed in Uritish Colum- 
bia. |---Ne CGLaay, (VO2812 DL. RT); 
f1925) 1 W. W. R974. -AQS, 

hh (p. 748) Iw, me Purchaner from 
trustee in banteruptei -Nelling ouvith 
permission of inape tora,|---Yhe proper 
eonelasion from the  provielons of 
Land Titles Aet, Ro S. O. 1927, «. 158, 
ax. 66, 69 (5), huving regard to Bank- 
ruptey Act, HR. S.C. 1927, e Ti, a. 27, 
Is that when lond, verted tn a trustee 
in bkpey., has been transferred by the 


i trustee with the pormingion fn writing 


of the ihnapeetors, the transferee, upon 
proper proof of the fret, tq entitled 
to have himaclf registercad as owner, -— 
Re Pacwy, [1928] 4D. EL. Re 445 62 
O. Le. Tt. G16. - CAN, 

mm (p. 748: 5. 2 - Miled by regiatrar 
«form of: Neressily for ea a 
Haw eron & Wrangk ». SroKc ta, (1928) 
2W. W. It. 921; 62 DL. RR. 282; 
SO H.C. RR, 65.--CAN, 

@ (p. 749) be mr a ee MM intator 
of Agriculture-—In respect of clatm under 
Live Slock Encouragement Act, iS. A, 
1942 (ec. 65)}—-H. oo Rumany & 
MORTHEN No. 551) Municipal Die 
mer (Alta.), (102612 D. L. R. 792; 
[1926] 2 W. W. It. 34.—CAN. 5 

d (p. 749) i, --—-— >> Person claim- 
ing partnership interest in land -Claim 
not founded on written document.)— 
Re MacCuLrougn & GRAHAM (Aits.) 
te eal 21 W. I. R. 349, 5 DL R, 


34.—- CAN. 

d (p. 749) il. —-— ----—- Kaerulion 
creditor.}).~The vendor & purchaser 
under an agreement for the sale of jand 
cxecuted a deed by which the eee 
chaser gave up to the vondor ull of 
whatever Interest he, the purchaacr, 
had in the land as such & took in Heu 
of such juterest the vendor’s covenant 
to do all she could to effect « resale of 
the land & to pay to sald purchaser a 
certain amonnt out of the purchase- 
price recelved on the resale. There 
wus nothing In the deed to give the 
purehaser any equitable imtge. or 
equitable charge on the land. The 
vendor resold the land :—-Held: pur- 


Cases 906— 911a. 


906. Add. Annotation :—Refd. Chowood, Ltd. v. 
Lyall (2), [1930] 2 Ch. 156. 


908a. Unregistered sub-demise-—_By mortgagor—In 
breach of covenant.}—BRiITISH MARITIME 
TrusT v. Upsons, Lrp., [1981] W. N. 7; 71 
171 L. T. Jo. 77. 


911a. First registration under Land Transfer Acts, 
1875 & 1897— Effect of Land Registration Act, 
aes (c. 21), 8s. 147.]—The purchasers of free- 


L. JO. 136 ; 


chaser had no longer any interest in 
the land &, therefore, sect. 120 of 
Land Titles Act did not entitle an 
execution creditor of his to maintain 
a caveut. ae AY v. McCUL.LOCH’s, LTD., 





Ey A pte He tI NRC Po 


a ia 749)i. — ner sai having 





interest under Dower Act, C. <ch., 1924 
(ec. ay -)--SHINBANK v. MiNuK, {1927} 
3D. LL. R. 5503; (1927) 2 W. hi. 
121; 36 Man. L. 1. 530, PAN. 


© (p. 749) fi, —--—- —--— Rural muni- 
cipality}—-A gainsl Crown lands for money 
advanced for seed (pee es te LAND 
ce Act, [1918] 3 W . R. 13.— 


e (p. 749) itt. —- Claimant to 
pial procecds of nate of lana, eee 
HERD v. Houston, [1927] 8. A. S. R. 





144.--AUS, 
6 (p. 749) iv. —— —-——- Person éntitled 
lo benefit of restrictive covenunt.j— 


WANEK v. TROLS, (1928) 2 D. L. R. 
793; [1948] 1 W. W. R. 903.—CAN. 


o (p. 740) f. -——— On failure to 
Jlle evidence of commencement of pro- 
ceedings~-Whether applicable to caveat 
filed by — regristrar.|--HAMILTON — 0, 
STOKES, [1921] 2 W. W. Wt. 921.—CAN. 


dd (p. aa aan nme Lis pendens 
on file.) Land Registry Act, s. m4 (8), 
does not raquire that. the lis endena, 
or other evidence, of a caveator shall 
be Med auring the currency of the 
caveat; the words “ have filed ’’ are 
to bo const. ruod as moaning “ have on 
file.”’—~CrRorr t. WHITING (1910), 14 





W.T. RR. 63-4.---CAN. 
ff (p. 740) i. —--- —— .lppeal from 
order for discharge —Reqgistration of 


order pending appeal. |— Ie MoINNIs, 
{1927} 1 DD. L. R. 481: [19827) 1 
W. W. RR. 209; 21 Sask, L. R. 309.— 
CAN 

ff (p. 749) ii, --— --— Claim wraier 
agreement for sale—No proof of agrec- 
ment.|-—-BABITT v. BoILeAu (1907), 7 


Torr. L. R. 481; 6 W. L. 1. 260.— 
CAN. 
mf (p. 749) fil, ----- -~-- Where 


ecaveator docs not assert rights actirely--- 
Flow ar }—-Ale MACDONALD, [192-4] 








2D. L. l. 802.-—CAN, 

rr (p. 749) i. ——-, 
WILKINSON ¥. SHACKLETON, [1930] | q 
W. W. RR. 721; 3D. L. R. 304; 24 


Alta. L. R. 377.--CAN. 


o (yp 750) i. 
Leva ve. Surv (1902), 14 Man. 


oe meme anccmety ARR ee 


LN. 
208.+CAN, 
co (p. 750) i, ———- -——~- ——,)— 
Mckay v.. McDoUGALL, 1931) 3 
W. W. R. 833; 63 D. L. R. 15 
Sask. L. RR. 243 afd. tiga); 68 
. L. I. 245.—CAN, 
ean i: 750) tli, —— ——-. ——., J— 


-] 
Bisnorp v. WESTERN TrRosT Co. (Sask. ), 





(ie23) 3 W. W. IR. 818; 70 DL. R. 
1.—CAN. 
Gs 750 When main- 


tainable. }-—- Pe DLETON v, PENDLETON, 
(1927] 2 W. W. . 720; 21 Sask. L, R. 


679 ).—--CAN. 
aq (p. 740) i. Filed before 
of transfer—Interest of 





regiat ion. 
cavealor purchased by transferor-—Right 
of trans abo en v. GILMOUR 
304.—-CAN, 

m (p. 751) i, ——- —— Sub-division 
of parcel into lots under unregistered 





EAS A EE: CN a A eo 


ENGLISH AND Emprre Digest SUPPLEMENT. 


hold land caused themselves to be registered 


as first proprietors with an absolute title 


under Land Transfer Acts, 1875 & 1897, of 
the land purporting to be conveyed to them, 
which included two narrow strips of wood- 
land of which, as the ct. decided in this 


action, an adjoining owner was in possession, 


ov epere monn, Ako eee 


plan.jJ—Ie RYAN & VANCOUVER DIB- 
TRICT REGISTRAR OF TITLES (B. C.) 
(1914), 26 W. L. R. 982.—CAN. 


we (p. 751) f. To accept caveat 
based on mortgage before reyistration of 
grant from Crown.)— ke LAND TITLES 
Act, CANADA Lift ASSURANCE CoO.’s 
Cask, (Sask?), [1919] 2 W. W. RR. 47.— 


ge (p. 751) ii. 
executory considcralion—lLight to oon 
damus on refusal to register.|-—-TR. v. 
RARUISTRAR OF TITLES, Ker 7p. Moss, 
{1928) V. L. R. 411; [1928] Argus L. I. 
293.--AUS. 

ge (p. 751) fil. 











Transfer for 





—— After fore- 
closure decree.J—Re West, ~[(1928] 1 
D.L. R. 937; 610. L. R.540.—CAN. 


nn (p. 751) i, ——- ——~ ——-.)— 
HALL v. YORKTON LAND REGISTRATION 
Districr (REGsaTRAR) (1911), 16 
W.L. R. 568.--CAN, 


eee (p. 751) i. To decide as to 
status of person applying to amend plun. ef 
—ite CHISHOLM & OAKVILLE TOWN 
Coren, (1885), 12 A. R. 225.—CAN, 

eee (p. 751) il. —--— 7'o pay over pro- 
portion of fees to treasurcr—Afler 
deducting disburscementa—Whether fou 
can revicw inapector’s decision us to 
disbursements, | --- SIMCOE COUNTY %, 
SANDERSON, [1923) 1 D. L. Tt. 1185; 
51 0. I. 1k. 239.—CAN. 

eee (p. 751) iil. treet Sale under 
Real Property Act, 1913—Effect of.}-— 
CANADIAN BANK OF COMMERCE 1. 
WINNIPEG DisrricT REGISTRAR, [1928] 
3W. WW. 1, 630; ee aes DL. RR. 














318: 2 W. W. RR. 467; 38 Man. L. BR. 
275.—CAN. - 

a (p. 752) i. —-~-- Land not 
acscribed in assignment — Effect of 


affidavit made for purposes of registra- 
tion.|--ite ASTON & WHITE (1920), 48 


©. L. R. 168; 18 O. W. N. 5.—CAN. 
ee (pn. 752) . -—-—- ———.]--PUTZ tv. 
TITLES RNeGrstTran, [1928] V. L. KR. 


$48, [TW2R] Argus L. KR. 224.--AuS., 


sn. cipplication wader Quieting Titles 
Act—-Jurisdiction of court-—To grant 
certificate, |—- leap. CHAMBERLAIN (1869), 
2 Ch. Ch. 352.---CAN, 


80, --—-~ ------ To waive trregularity— 
In advertisement.|—Re WARRIS (1888), 
12 Pp. It. 430.—CAN. 

sp. Liability of county council—T'o pay 
fOr hooks supplied to registrar.)--ReAD 

RENT COUNTY MUNICIPAL CoUNCIL 
(1857), 13 U. GC. R. 572.--CAN. 


sq. ———~ To furnish offices, vaults, etc.) | 

“hi. vu. NORTHUMBERLAND & af nels 
COUNTIES Coren. creel: 10 wah 526, 
-——CAN. 

sr. Liability of ella council--To pay 
for statemeat of titles—Furnished by 
registrar of county—To 2 on ay 
separated from county.J—D 
De Orry (1864). 14 C. a 939, —- 


PART ITI, SECT. 6, SUB-SECT. 5. 


a | (Dp 753) i. -}-- 
‘Fraud.’ under Land Titles Act, 
19th 8B. 59, 174 & 194, means actual 
fraud.— DOMINION FInE- Brick & CLAY 
PrRopvucrs, LTD. v. POLLOCK (Sask.), 
{1919) 2 W. W. PR. 2415.—CAN. 


r (p. 753) i. ——- -———. Sear 
co CovuNTE’ (2912), 22 W. R. 254 ; 
5 D. L. R.661; 2 W. W. Ty 848. —CAN. 


aa (p. 753) i, ——- —~—~.}-PAaRa- 
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i sl he a a a a a 5 nn i nr ee. 


E 
| 


having acquired a good title by possession 
to the fee simple at the time of the registra- 
tion :—Held : 


that notwitustanding Land 


ee 


MOUNT ecw Erbe) v. BRANDEN- 
BERGER, [1928] 4 D. L. R. 5733; 62 
O. L. R. 579. BGAN. 

kk (p. 753) {. 
CANADIAN PROVINCIAL PowrR Co., 


FOO ie oe etre o—emoren on re 








——,]— 


Lrp. v. Nova Scotia POWER CuM- 
MISSION, [1927] 2 D. §. R. 475; 59 
N, Ss, R. 34.—CAN. 

r (p. 7594) i, —— ——- —— -—~-.]— 


HALL v. PELMADULLA VALLEY TEA & 


RUBBER Co. (1929), 98 L. J. P. C. 
174 .-IND. 
aaa (p. 754) i. ——-- ---— Conveyance 


by reyistcred owner—ZJ udgment registered 

against registered owner after date of 

eR .]—2te MURPHY, [1928] I. it. 
4] 


h (p. 755) i. -—-— -——-.]--THOMAS 
». GUAY, (1927) 2D. L Re 1146.— 
CAN. 


co (p. 755) i. —--~- --—— Righls of 
purchaser from ostensible oumner.J— 
Poi. T. A. R. Crmetrrar Firm rv. 


MauNG KYAING (1929), I. L. KR. : 
Ran. 276, ~-IND, 

mm (p. 755) bl. —-~ Peight of muner of 
lard sold for taxes tu sue under Land 


Titles Act, s. 110— Delay in bring- 
ing action, }—BLAckstock vu. NORTH 
ALBERTA LAND REGISTRATION DISTRICT 
ReGasrTRar (Alta.), [1917] 2 W. W. RR, 
938.---CAN. 


rr (p. 755) i. ---- Conveyance of 
Croun land by = squatter.J— ROBIN, 
CoLLAS & Co., LTD. v. ‘HERIAULT 
(1904), 25 C. L. T. 68; 3 N. B. liq. 
Rep. J4.—CAN. 

coo (p. 755) i. —-- —- — Right of 


purchaser of one lot on building estate-— 
ais to roads.J}—He McILMoRRAY & 
JENKINS (1895), 22 A. Lt. 398.---CAN, 


nants (p. 755) i. —-— Restrictive cove- 
}—-Fte Rowan & ee La 

L. lt. 722; 60 O. » 245.— 
SAN, 


sx. Real nature of transaclion im- 
material to stranger.) —- MORRIS. 
Morris, [1931] 3 D. L. R. 325.—CAN. 


PART III. SECT. 6, SUB-SECT. 6. 


h i. Iequitable interest siubse- 
quently acquired by  transferor.)-—A 
transfer of lund, in the form provided 
in Real Property Act, made by the 
registered owner, & without any special 
covenants or recitals, does not ares 
us an estoppel & docs not vest in the 

transferee oan equitable Interest sub- 
| sequently aequired by the transferor 
in the absence of any fraud or misre- 
| presentation by the latter.— BENNETT 
v. GILMOUR (1906), 16 Man. L. R. 304. 


ae! 








h ii. ------ On registration of transfer— 
Previous transfer without con 

—Transferor subsequenily becoming of 
unsoumi mind.J—RATTIGAN v. REGAN, 
[1929] I. R. 342.—IR. 


st. Owner giving agent authority : 

seUu— Agreement between agent d& 
chaser-—Purchaser taking trunafer rod 
ouwner—Whether entitled to registra ane 
—JOHNSON v. SENET’ (Sask.), [1929] 4 
D. L. R. 519.—CAN. 


PART II. SECT. 6, SUB-SECT. 8.—-A. 
sw. Lis npendensa—Dismissal of bill— 


od beoh discharying lis pn mS Un- 
‘ssary.)-— DEXTER rv. COSFORD E38), 
ba © Ch, 22; 5C. L. J. O. S. 67.— 


Registration Act, 1925 (c. 21), s. 147, the 
power to rectify the register conferred by 
sect. 82 (1) of that Act enabled the ct. to 
order rectification of entries made in the 
register under Land Transfer Acts, 1875 & 
1897, & accordingly that the order for rectifi- 


Vol. XXXVII.—Real Property. Cases 91la—1064. 


a 


et reer rare 


cation of the register by excluding from 
registered title the land erroneously included 
in it had been properly made.—CHuowoopn, 
Lrp. v. LYALL (2). [1980] 2 Ch. 156; 
L. J. Ch. 405; 143 L. 'T. 546, C. A. 
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Part 1V.—Extinguishment of Title. 


921. Add. Annotation :—Apld. Re Silva, Silva v. Silva, [1029] 2 Ch. 198. 


Part V.—Action for Recovery of Land. 


956. Add. Annotation :—Refd. Ladies Hosiery & | 1092a. Suit for redemption.}---PHm.ps v. PHIL 


Underwear, Ltd. v. Parker, [1980] 1 Ch. 304. 


1040a. —----- --—-.]—--SPEAR’sS GLASS WorKS (L1‘D.) 
v. SPEAR (1902), 37 L. Jo. 578. 


cee em 


PART IV. SECT. 3, SUB-SECT. 1. 


e. Ftevsd., [1927] 3 DPD. L. R. 1; 
1927) 8S. Cc. R. 403. 


PART V. SECT. 1. 


sa. Duty of courl—Ta decide unon 
legal rights of parlies.j)---A judge siting 
at niet prius & hearing an action of 
ejectment gas only to decide upon the 
legal rights of the parties, & if pltf. 
makes out a legal title to the property 
he is entitled to recover, even though 
deft. may be entitled to relief in equity. 
--QOornd. MOFFATT v. THOMPSON (1877), 
1 P. & B. 516.-—CAN, 


PART V. SECT. 3, SUB-SECT. 1.— 
B. (a) i. 


SkKID- 
affd., 


1057 vi. ——--.]—-STEVENS 2. 
MORE, [1931) 2 D. L. RR. 467; 
fi931] 3 D. L. 1. 455.—CAN. 


PART V. SECT. 3, SUB-SECT. 2. 


£ (p. 766) i. Claimant by adverse 
posscssion— Against Crown grantee,}-~ 
Dorek ve. JENNINGAR, [1928}12 D. L. RR. 
4365 [1928] | W.W. R, 348; 23 Alta. 
L. It. 306.—CAN. 

so. Lessor-—Suit lo obtain possession 
for lessec.}|—A landlord, though he has 
given a lease to a third person, is 
entitled, for the purpose of putting his 
lessee In possession, to maintain a suit 
fo eject a trespasser.---Dasropanr 
PRAGAD TEWARI ¥. LACHMI PRASAD 
tl (1928), I. lL. R. 7 Pat. 496.-— 

Bf. Trustees of church-~Unincor poratcad 
body.j-—-DoB d. GALT PRESBYTERIAN 
CHURCH TRUSTEES v. BAIN (1817), 3 
U.C. R. 198.-- CAN. 


PART V. SECT. 3, SUB-SECT. 3.:—A. 


t i, —— ——.}—-LOuUNT v. Santi 
(1848), 5 U. C. R. 302.---CAN. 

fi. ~-— Wife living apart from hue- 
bani—Circumstances precluding pre- 
Sumplion of being husband’s agend.j—- 
Vhere a wife, living apart from her 
husband, is in possession of laud, under 
such circumstances as precludes the 
presumption of her being agent of her 
iusband, she inust be made a deft. In 
Cjectment for the land.—WoopwaRD 
vw. CUMMINGS (1873), 6 P. RR. 110.—- 
CAN.: 

ag. Tenants in one house—Occupying 
Sepurate tenemenis.}-~Where several 
tenants oecupied different apartments 
in one house, as several tenernents :— 
Held: asiugie action might be brought 
for the premises, serving each tenant 
with a copy & notice.— DoE d. BEL. 1. 
ROE (2834), 3 O. S. 64.—CAN. 


SE re a ng rer te a ER ee em Ne ee Ee se CRE ee ET OR ERT Ry nee gene ee see 


eee a: 


LIPS (1900), 44 Sol. Jo, 651. 


1064. Add. Annolation :---Distd. Dudley & District 


KX. 13. 105. 


sh. Whether sub-tenants necessary 
parties.|\—In an action by vw landlord 
for possession of the premises, it. is 
not. necessary to make sub-tenunts in 
actual possession parties deft., & a 
jJudginent for possession may be given 
against the tenant under which the 
Ssub-tenants must wo out. -PNcok- 
PORATED SYNOD OF TORONTO Vv. 
Fsken (J8U8), 2H O. R. 738.---CAN. 


PART V. SECT. 4. - 


b i. Menancy terminable 
by either parky.\—BoxuaRpr vw. RABY 
(1861), 20 U. o. it. £44.—-CAN. 


b ii. -—-- Defendan’ wet into posses- 





nee ee en 


sion by lessor of plan ff -Benial of 


lessor’s (title. |—Dowm oa. Sourer v. 
FRAZER (1835), 4 O. 8S. 80.---CAN, 

b iil, ——— Defendant pul inte pos- 
session by devisec for life---Right of 
rematndcrman.|-—-Dok dd. INELDS  v. 
McKay (1844), 4 N. KH. Jt. (2 Werr) 
435. -CAN. 

0 (7). 779) i. ---— wlction dismissed for 


| 
| 
| 
| 


failure to gine---Right to bring seromdt , 


action after making demand.) -Where 
an appin. for a writ) of posscasion wap 


dismissed because no notices of defter- : 


ination of the lease had been given i: 
Tleld : 
barred from 
after giving such notice. de ERNE- 
WEIN & Ween, [1928] 43 PD. Lb. Re aos | 
{1928} 2 WLW. 2. 628.--- CAN, 


PART V. SECT. 7, SUB-SECT. 2. --B. 


41076 iii, © =. AA ffidarit of serrice-- 
Contents of.) - Attidavit Of service of 
declaration by fixing wa copy tothe door 
of house should state the name of the 
tenant froin whom the rent is die. - 
Dor d. Wiirie. Nor (i84i), dN. BL I. 


(2 Werr) 360. CAN, 
PART V. SECT. &.. 
sm. Claim ounder paper ith - 


Defendant actling up right under lease 
from plaintiff~--Right: of defendant to 
rely upou forfeiture of lense--- Though not 
pleaded J—-PETTIGREW t. DOYLE (1567), 
13. PP. 459.--CAN, 


PART V. SECT. 10. 

1125 i. —~—— Title of piainliff defec- 
fire.}- DOR dd.) Mexro ot. HANKUN 
(1831), (1825-1897) N. B. Dig. 203.--- 
CAR. , 

r (p. 777) 4, -—- ——.] —TOWNsEP 
OF COLCHESTER Sovuty rv. HACKETT, 
(1927) 4 DL. BR. 317; 610.0. R277; 


Part ac ee oh set ee iy bbatned ly ohinige Sani 
inaking auother appa. . ehlauved ie: bu bes 
: & } } ' father, J- -RBeLL. i 


let ff to grant perpetual lease 


Benefit Building Soc. rv. Gordon, [1920] 2 


nee ee ee Wine isis sates cain eyaeatem Sasi ene ace che soa 


r(p. 777) ih. ---- ~~ telat Limita- 
lions - Aiffeel of possession by tenant tn 
conmmon.j—- Don. WILE AMS ® LRAVEIPT 
(P45), 4 NB. RK. (2 Kerr) 43. - CAN. 

r (p. 777) iii. ~ el gaineal 
plaintiff taking sorcitte possesston.| - 
Possession short of uwenty years isa 
suifieient title fh ejeetinenmt  ogainst 
no oparty, who, without aay show of 
tle, comes & takes forcible possession 
of Jan’. Dot de. daaxei om  PatNN 
(1859), 4 Nild. Tr. 2. 4903. NFLD, 

ro(p. 777) Ive -- - -]) SenTAN 
LAL tw. Mowan LAD (28), $b. 
OO AML O86. IND, 

aa(p. 777) i. Pilhe acquived 
through person who cnicred ty per: 
aeassion of plaintiff.) an var wetion Ce 
recover possession oa? land, desta. 
lhnited their defence too a portion of 
thedand claimed, & as te that. portion 
depended trpon title aequirca from df. 
whe entered by peruidssion of phtf. :- 
ffeld : both defts. A HE were estopped 
from denying pltf.’s citle. LAKEVIEW 
Minunag Co, on Moornk (1908), 36 
NOS. RR. 355.-~- CAN 

Oo (p. 778) bo 
Mnewoow (etrea veoh), 

CAN, 

o (p. 778) ib - - 


[MILNER Y, 
Row. DD. bes. 


Pusaession 

plainti f(s 
CARRUTHERK (1869), 
UNS. Pt. CAN, 


o (pp. 778) TM, ~~ Agreement by 
Per. 


— fornivnee of acts referable 1@ agrervond.) 


oo AREER 


rp, Javtl Nari MALUMPEATE 


yoy), EL. 1.55 Cale, 1090.-- IND, 


1 


affit. aub nom. HACKETI r. COLCHISTER | 


Soutn Mesicipst Corrn., [1928] 3 


D.L. Kt. 107.--CAN. 


43 


| 


t (up. 77%) i —-- Purchase alo sal: 
under writ of execution —Judgment 
trrequiur la gurchaser’a lenaeledge. \~- 
Tietie the sherill’s deed could not 
defeat opltf.’a right to  recover.--- 
HAMILTON ov. LGaursopy Cbs70), 2) 
(Py 126.--CAN. 

t (p. 778) di. ---- - Colour of lille -- 
Born tv. Minion (873), 9 N.S. WR, 
292.—CAN. 

ty. TTR) GbE. ~ oe ree EE MCDONALD 
». Mclsaac (1905), 38 N.S. i, 16S | 
affd. sub nom. MCISAAG *. MCDONALD, 
3uU S.C. OR. 157.--CAN, 

t (p. 778) bv, ------ Defendant in por- 
session as tenant of plaintiff.)--FUsier 
a. JOUNATON (1866), 25 UC. Mh. 61G.—- 

t(p. 778) v. ---— Tranafer lo plaintiff 
minute by partly not in possession. )]~—- 
GAMMON t. JOUOREY (1677), 11 N.S. R. 
(2. &C.) 3t4.--CAN, 

1(p. 778) vi. ----— Tenant of mortgagee 
—Title of mortqugee-— Aqainsl holder of 
equity of redemption.) DOE d. SMITH v. 


-Enoiiso anp Emprre Digest SupPLEMENT. 


SNARR (1877), 17 N. B. R. (1 P. & B.) 
56.-—-CAN. 





t (p. 778) vil. Defendant tenant. 
Srom year to year—No notice to termi- 
nate tena -—LAPORTE t. WILSON 


ney. 
(1913), 24 O. W. R. 543.—CAN. 


t (p. 778) vif. Defendant in 
possession =o under conveyance § from 
plaintiff — Error in conveyance — 
Boundartea a read rae eee & 
pe 

ee ean D. a it. 42 19382. W.R 
5 rs 


PART V. SECT. 11, SUB-SEOT. 1. 


dit. —— Cie baleen dd evidence. }-— 
i rear v. Smivra (1877), 1 P. ra B. 





We. 


aa (p. 779) i. ——. A ge a suit for 
ojectinent. although pltf. may not he 
able to establish any title In blimself, 
he is entitled Lo suceved if he can prove 
that he was In possession of the pro- 
perty tn dispute until he was forcibly 
ousted by deft., provided deft. does not 
establish a better tile in himself.--- 
Rangre Since PRINCE v. JHORt SINGH 
(1928), T. Li. R. 8 Pat. 351.—IND. 


ed. Ajectment for non-payment of 
rent—-Molion for judgment ayainat 
casual ejector--Tenant in possession 
not lessee -—Whelher neceasury to show 
how tenant holds.|-—Dor d. St. Jonn 
Corpn. v. Ros (1885), 25 N. B. R. 149. 


—- 


se, Unrervistered lease—~—Prior in dale 
to Crown grant-——-Whether admissible 
to prove, right of tenant.)—- Norrn 
Pacivic LUMBER Oo. vw. Brirrisu 
a ean pare: (1917), 23 B.C. R. 


-—C e 


PART V. SECT. 11, SUB-SEOT. 2.—A. 


1134 1. Plaintiff recovere on own title.) 
—CLARKK 0. HANEY & DUNLOP (1899), 


8 B. GC. i. 130; l M. M. Cas. 28 1.-— 
CAN. 
1140 {. Plaintiff claiming as pur- 


chaser under writ of exteution-——Proof 
tee jJudment ad writ.|—PERRY v, 
Ha (1855), 12 U. CG. R. 372.— 


o (p. 780) —PENLING- 
TON 0, NGWNEEH (1868), 28 U. Cc. R. 


189. —CAN., 
aa (p. 780) i. Proof of judgment 
ee er sade aK UGHSON 


aa (p. 780) ii. —_— Resi KX v. HIOKS 
(1876). 39 U. Gc Rh. 606. ---CAN. 


n (p. 781) 4. —— Loan to be paid 
off by tnatalments-—-Date of expiration 
of mortgage uncerlain— kelease of mort- 
gayor by inorigagee after action brought.) 
Cet cas oe Lt v, McNauaitTon (1854), Ll 

Oo RR, ed ~CAN. 


etainiees eames. 








3 {P.. 781) L Not registered— 
Aon missible where no r ered tnstru- 
ment.j}—-An unregistered Crown grant 
is admissible in evidence whore It is 
not sought to set it up against a 
registered instrument. ORRELL 2. 
CAMPBELL (No. 2), (1917) 1 W. W. R. 
500; 23 B. C. R. 500.—CAN. 
© (p. 781) i. ——- Purchaser for value 
withoul nolice—Defendant in possession 
—Claim by adverse possession. |— 
CANADA PERMANENT LOAN & SAVINGS 
Co. v. MOKAY (1881), 32 C.P. 51.—OAN. 
ff (p. 781) i. Title acquired 
lite.|\—Held:  insufficient.— ADAMSON 
v. ADAMSON. (1878), 25 Gr. 550.—CAN. 
hh (p. 781) 4 Question for jury.| 
—EADES v. MAXWELL (1859), 17 
U. C. R. 173.—CAN. 


sm. Claim b ve executrix under mortgage 





from defendani— Right to show mortgage 
to testator.|}~—SKRAHON v. WHELAN 
(1864), 24 U. C. R. 174.—-CAN. 


sn. Evidencethat ancestor of pins 
leargors cul wond off land.j— 
McDONALD »v. CHISHOLM (1858), 3 
N.S. R. (2 Thom.) 404.—CAN. 

so. Claim by devisee—Land mort- 
gagei by testator—Foreclosure—Land 
sold under decree of court.)—-KEARNEY 
py CEEUMAN (1886), 14 8. GC. R. 33.— 


ap. Title derived «from, Sieealoiiiva in 
equity suit— Property mortgaged by 
remainderman— Defendant in. pnsses- 
sion as tenant for life.}--COLONIAL 
INVESTMENT & LOAN Co. v. Drk- 
MEROHANT (1908), 38 N. B. KR. 431; 
4k. L. R. 646.—CAN. 


PART V. SECT. 138. 


sy. Nature of action.|\—An action for 
mesne profits is In origin an action of 
trespass, & is regulated by the broad 
rinciples applicable to actions 
or damages against wrongdoers.— 
KAMALA PROBAD SUKUL " KisHorti 
MOHAN PRAMANIK (1927), I. L. R. 55 
Calo. 666.—IND. 


p i. ——.]—HERR v. WESTON (1872), 
32 U. C. R. 402,—CAN. 

q i. ——- Right to costae of ejectment— 
Before tasrcatiun.}~-In an action = for 
mesne protits, after judgment by 
dcfault in ejectment, it is not uecessary 
that the costs of the ejectment should 
be tuxed before they can be recovered. 
--BANK OF UprkrR CANADA v. ARM- 
ATRONG (1843), (18238-1900), 1 Ont. 
Dig. 2158. eon: 

q li. ——- ---—— Necessity for proof o 


payment. )-Dok v0. CAHILL (1853), : 
650.-—CAN, 
1175 v. —~~.]—-Under the definition 


of “‘ mesue protits ’ in Code of Civil 
Procedure, 1908, 8. 2 (12), the sum to 
be awardod is not what pltf. bas lost 


a ee a i 
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by his exclusion from the land, but 
whet deft. has made, or might with 
ble diligence have made, by 
his v ongful possession. In the case 
of agricultural land that depends upon 
what an ordinary prudent agriculturist 
would have grown, & if deft. for his 
own purposes has grown a leas protit- 
able crop the mesne profits are not 
thereby limited. If det. has “ot tho 
land the rent. received is ordinarily the 
measure of the profits in the absence of 
evidence that a higher rent could have 
been obtained by reasonable diligence ; 
but if he has cultivated the land 
himself the cultivation profits are the 
PEmeey considcration. — GRAY v. 
HAGU MIAN (192), 57 L. R. Ind. 
App. 105, P. C.—IND. 


PART V. SECT. 14. 


e i. Decision of master in chambers— 
On originating notice—W helhecr valia.|— 
A master in chainbers has no power to 
make an order, upon on nating notice, 
for the delivery up possession of 
land by an y eeholiiie tenant.—~ 
MACDONALD v. GEORGIADES (1916), 34 
W.L. R. 964.—CAN. 


sq. Motion poe aye case not 
conclusively j= CooK _ »v. 
rae (1885), 10 ne R. 577.—~ 


sr. Verdict entered for P laintiff by 
consent—Enforcement cortitional on 
certuin payments—-Judgment Galered 
on verdict before payments mate— hight 
defendant to damuages.}— WATSON v,. 
ETCHUM (1882), 2 UO. IR. 237.---CAN. 


PART V. SECT. 15.. 


p i. -—--- —— Nolicero qiftt as to parl 
given too late.|—EKjectment for a house 
& small lot of land adjoining. It 
appeared that, as to the houso, notico 
to quit had been given too late, but 
that pltf. was entitled to the land. It 
was ordered that unless pltf. would 
confine his judgmont to the land, deft. 
should have a new trial. —CONLEY v. 
Le (1855), 12 U. GC. R. 456. —CAN. 


st. febuttal of plaintiff's evidence— 
Defendant in actual adverse oceupation 
for twenty years.)--DOE d. McCMaAcKIN 
v. DEVINE (1841), 3 N. B. R. (1 Kerr) 
411.—CAN. 


PART V. SECT. 17. 


sv. Death of lessor of plaintiff before 
trial---Whether scierc fucias necessary. 
—-In ejectinent under the old form, 
where the lessor of the pltf. died before 
the trial:—eld: no sei. fa. was 
necessary, but tbat judgment might 


be entered, & a writ of possession 
obtalned.— Dor d. Hay v. HUNT (1855), 
12 U. GC. R. 625,—-CAN. 
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RECEIVERS. 
Part Il.—Appointment by Court. 


.]—An interim appointment of a v. ALLEN (1741), 2 Atk. 213; 206 K. R. 582, 
receiver of property in the possession of, & 

claimed by, deft. in the suit should be made Aaiiahions :—Refd. Ana. 800 12 Ves, 4; Pembertou 
only if there is a well-founded fear that, in | __: Chapman (1857), 7 K. i. 








106a. 


the absence of protection, the property will 233b. --~--.]---SNARE v. keen, BEASLEY v. SNARE 
be dissipated or irreparably injured.— (1849), 13 Jur. 208. 
BEvoy RISHNA MUKHERJEE v. Satisu | 403. Add. Annotation :-—Generally, Refd. Re Pinto 
CHANDRA GIRI (1927), 55 L. R. Ind. App. Leite & Nephews, az p. Visconde Des Olivaes, 
131. [1929] 1 Ch. 221. 
45la. ------.|--LHALL ¢. JENKINSON (1813), 2 Ves, 
233a. -——.|—A receiver appointed to collect: in & B. ae : gary ha i as 


assets, & to bring actions in the name of an | 571, Add. Annotation :~—Apld. A.-G. v. Glen Line, 


extrix., must give security to indemnify the Taal. we biveinical x on War Riske . 
extriz. on acedunt of such actions~Tavion | yuyocl, Aveumoul a Landen, War Risks Insco 


Part IIl.—Effect of Appointment. 


682. Add. Annotulion :—Refd. Re A Debtor, [1929] 1 Ch. 170, 


Part IV.—Rights, Powers and Duties. 


755. Add. Annotation :—Apld. Re Debvor No. 76 of 1929, [1029] 2 Ch. 146. 


Part Vl.—Interference with Receiver. 


895a. -—- —--.]—A libel on the business carried | MORE v. Suitu, Lap. Smrru, 35 W. R. 1573 
on by a receiver & manager appointed by the 31. L. Re. 13d, C. A. 
ct. is a contempt of ct., & may be punished by | Annofations :~ Consd. We Gent, Gent-Davis v. Harris (1892), 


> 40 W. Kk. 267. Apld. King vv. Dopson (1911), 46 Sol. Jo. 
committal of the ollender—Huumons 2. ail. Refd. fte Evelyn. Ein p. General Pubile Works & 


Smitu (No. 2) (1888), 35 Ch. D. 449° 56]  Auuete Col, (G4) 2 Q. BL 3025) Robb ev Groen (895), 


L. J. Ch. 145; 56 L. T. 72; sub nom. HEL- 61 b. 0. QB. 5935 Row. Dagies, (1906) 1 K. B38 5 Rex. 
Daily Mall Kiditor, Jur p. Farnsworth (1921), 90 L. J. KB. 


871. 
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verson entitled thercto.)-—BISHESH WAR 
| peter, NARAYAN SAUI Vv. CHAN- 


PART II. SECT. 1, SUB-SECT. 2.—A. 


h i. Mastcr.}—The master of the 
High Ct. has no jurisdiction to make 
an order & gua ees a receiver by way 
of equita sg ata veer v. 
MURPHY, {1928} 1. K. 125.—IR. 





receiver docs not amount te a rolin- 
quishment of possession of the pro- 
perties by that ct., & an order of 
decrees against the receiver caunot be 
enforced in execution as agadnosi him 
without leave of the ct. appoleting 
him. --SRIMATIO JUGAL KISHORE Ditht 
t. DFVA PRASANNA MUKHERJL (1928), 
Id. BB. 7 bat. 684.-—-IND. 


PART X. SECT. 56. 


ga. Slipetlation that recewwer to sign 

bond--- Failure to sign); Where oa 

surety ona CL ae bond ae eae 

sae hond on the cdistinet anderstanding 

11927) Se Bee he 1063, CAN. ale if, Peers ie Lay by the 

receiver blmself, the fatlure to secure 

PART IV. SECT. 4. the siguature of the receiver thereto 

p (p. 66) i. ——- Against receiver-- | discharges said surety.~~LARBONNE 0. 
Effect « 7) | 





pe nueears PRASAD NARAYAN SINGH’ 
(1928), IL. L. RK. 7 Pat, 319.--IND. 


| 
{ 
| PART III. SECT. 2. 
587 iv. 


~}—BorromMs vw PACIFIC 





! 

{ 

PART II. SECT. 6, SUB-SECT. 2.—N. | NORTHWEST LBr. Co. (B. C.), [1920] | 

n i. ree .}-—-In an action by a 4 D. L. ht. 415, CAN. | 

vendor of land for specitic performance | 

an order may be made, before the land | 
is sold, for the appointment of a 

receiver of +he = rents & profits of the | 
land.— Kxo wv. JENKINS oe » 

[1923] 1 W. wv R. 1279.—CA | 





PART III. SECT. 5, SUB-SECT. 5.—B. 


Pe ga vill, ———.}--NATIONAL ‘TRUST 
. v Dom. TRON & Stee, Co, (N.3.), 


PART Ill, SECT. 1. 


mn i. Possession of receiver ts 
Nogecenion of ocourt—For benefit of 





order.}~An order of the ct. | SHORM, [1928] 2 D. L. R. 977; [1928] 2 
eave to a party to sue ita | W.W.R.8; 39 B.C. XH. 508.-—CAN, 


ENGLISH AND Empree Dicest SUPPLEMENT. 


REGISTRATION OF BIRTHS, MARRIAGES AND DEATHS. 





PART IIL 


sh. ** Indians in province of Natal” 
—Includes only Indian immigrants— 


Act 17, 1923, as. 6, 42 (1). Aa 7. 
Bava} (1927), 48 N.L. RR. 435.—S. AF. 
PART IV. 


sj. Amendment of register—When 


order granted.}--Appct., whose first 
vame was, according to his birth 
certificate, S., but who had always 
believed it to be C., was married in 
Natal in 1928, the latter name being 
recorded in the marriage register. He 
applied for an order authorising the 
registrar to amend the marriage register 


as to show his firat name as S., 
alleging that it was oply when he 
obtained a copy of his birth certificate 
that he discovered his name was S, :— 
Held: order should be ted. —KEz p 
Ky RIAKIDES (1929), 50 N. L. R. 305... 


52. 


85a. 


Vol. XXXIX. Cases 52—254b. 


RENTCHARGES AND ANNUITIES. 
Part |I.— Nature. 


Add. Annotation :—Refd. Bristol Corpn. v. |! 54. Add. Annotafion :-—Consd. Re 


Virgin, [1928] 2 K. B. 622. | 


Alington & 
L. ©. C. Contract. (1927), 138 L. 'E. 181. 


Part Il.-—Creation of Rentcharges and Annuities. 


---—-- No words of inheritance Limitations | 


exhausting fee simple.]--Granr v. EpMOND- 
son, No. 912a, post. 





281. .ldd. Annotation :-—-Refd. Wimbledon & Put- 


ney Commons Conservators v. Tuely, (1931) 
L Ch. 100. 


Part II!.--Alienation of Rentcharges and Annuities and 
Estates Charged Therewith. 


246. 
247. 


247a. 


254a. 


Add. Annotation: Retd. Re Reeves, Reeves 
v. Pawson, [1028] Ch. 531. 

Add. Annotations : --Apld. Kennedy v. 
Thomassen, [1929] 1 Ch. 426. Mentd. Lever 
Bros., Ltd. v. Bell (1980), 47 'l. LL. RR. 47. 

cee owes] Under the will of her then 
husband made in 1902 & a separation deed 
& settlement made in 10903 V. was entitled 
to two annuities of £200 each. Testator, 
who was also the settlor, died in 1913, & V. 
afterwards married a Dutch subject, & for 
the remainder of her life resided in Hollnad | 
In 1927 the trustees of the will offered to 
redeem both annuities, & after some negotia- | 
tions were informed by V.’s solrs. that they 
would advise her to accept £6,000 for | 
redemption, the annuities to be paid in full | 
up to the date of redemption. The trustees 
sent the solrs. a draft release for their | 
approval. V. having informed her solrs. | 
that she would accept the offer of £6,000, | 
they sent her the release engrossed for her 
execution, & she executed it on Jan. 12, 10928. 
On Jan. 17 she died, but no notification of | 
her death was received by her solrs. in London | 
until Jan. 31. In the meantime, the trustces | 
having been informed by V.’s solrs. on Jan. 24 | 
that she had accepted the £6,000, on Jan. 30 
paid the money to them, being in ignorance 
of V.’s death :— Held: there was no con- 
cluded contract for the sale & purchase of 
the annuities, as the purchasers could not 
have intended their offler to be accepted by 
the vendor merely executing a document. 
But even assuining there was a concluded 
contract, there was a total failure of con- 
sideration, owing to the death of the 
annuitant before completion, & the trustecs 
were entitled to recover back the £6,000.— 
KENNEDY v. THOMASSEN, (1029) 1Ch.426; 98 © 
ae Ch. 98; 140 L.. VW. 215; 45 T. L. lt. | 
122, 





_———. 





ee ee ns mee 





Sale to raise charge paramount to | 
annuities — Annuitants necessary parties ae 
conveyance.!—SULLIVAN v. SULIIVAN (1360), | 
28 Beav. 102; 54 E. R. 304. ! 


a notation :—Reld. Thompson rv. Raine (1873), 28 L. T. 





11 i. —— Devise of land subjcct to 
anntuity.}—Testator e a 








ae ee te 





— 


PART I. SECT. 1. 


vised half 
3 


interest in land to his son & two 
daughters ‘‘ subject to the payment ”’ 
of an annuity :—dHeld: 


~-—~- Annuity charged on premises & busil- 
ness—-Sale of business to company--—Under- 
taking of company to pay annuity.]—--By his 
will made in 1913 PB. appointed his two sons 
exors, & devised & hequeathed to them the 
frecholds upon which his business was carried 
on & the businesses subject to the payment 
of an annuity of £800 to his wife. ‘Pestator 
died in 1914, In Feb. 1023 the two sons 
agreed to sell to a trustee for sn intended co. 
the undertaking & assets of the business in 
consideration of cash & shares in tie co. & 
an undertaking, by the co. to pay all the 
liabilities of the vendors in relation to the 
business, including the annuity & a charge ta 
secure the bank overdraft of the vendors’ 
firus., That agreement was carried ont by 
two deeds dated June J, 1925, one an assign- 
ment of the ,oodwill & the other a con- 
veyance of the freehold promises of the 
vendors in connection with the business, 
including freehold premises at) I. ‘The con- 
veyance recited the charge to the bank 
effected by deposit. of the deeds, hut made no 
reference to the annuity, & the will was also 
shortly recited. The conveyance was madc 
by the vendors as beneticial owners, & the 
habendum was expressed to be subject to a 
charge by way of collateral security fo the 
bank to secure £774 Ss. 4d., the amonut of 
the firm’s overdraft. On Nov. 19, 1925, the 
eo. sold the freehold premises at L. to def. J. 
by a conveyance of the fee simple free from 
incuunbrances in the usual form, The co. 
having paid off the £774 88. 4d. were able to 
hand over the title deeds to J. The widow 
was paid ber annuity to Dec. 1929, when the 
co., owing to bad trade, were unable to pay 
it. The widow then brought this action 
claiming that J. had taken the property with 
notice which ought to have put him on 
inquiry whether the premises were freed 
from the annuity :—Aeld: the conveyance to 
the co. being made subject to the bank 
charge prevented any inference by J. that, 
the vendors had ceased to act as exors., & 
the vendurs to the co. were shown on the 
conveyance to be sole beneficiaries under 





mere enn. ta tes ree = mee 





was charged upon the half interest.— 
Pearce v. Wruiacire (1926), 30 C. i. A. 


the annuity ; 16.—AUS. 


Cases 254b—590. ENGLISH AND Empire Dicest SuPPLEMENT. 


their father’s will as well as exors., & the fact selling as exors.—PAREER v. JUDKIN, pest 
that the vendors to the co. conveyed as 1 Ch. 475; 100 L. J. Ch. 159; 144° L. 
beneficial owners did not put J. on inquiry, 662, C. A. 


as he was entitled to assume that they were 


Part IV.—Rights as Affected by Various Forms of 


292a. 





Limitation. 
——_-.]—-A. devises to his nephew £5 v. THOMAS (1908), 77 L. J. Ch. 583; 909 L. T. 
per annum, without saying to his exors. or 271. 


administrators, to be paid him during his, | 386b. During continuance of fund.]—Testator 





the tostator’s, wife’s life, whom he made having bequeathed annuities issuing out of 
executrix, on condition that he demeaned a leasehold estate, to some annuitants for 
himself civilly to her. By his death the life, to some during the continuance of the 
£5 per annum is determined.-—-NEAL ov. fund, & to others indefinitely, with a general 
HansBury (1701), Prec. Ch. 173; 24 Ei. QR. provision for an increase or diminution of the 
83; sub nom. ANON., 2 Eq. Cas. Abr. 362. annuities, in proportion to the increased or 
Annotation :—Refd. Savery v. Dyer (1752), Amb. 139. diminished income of the estate; & a par- 
296. Add. Annolation :—-Refd. Re ¥itch’s Will ticular provision that, on the death of some 
Trusts, Public Trustee v. Nives (1928), 139 of the annuitants for life, their portions should 
; L. I’. 5656. be paid to the survivors ; the annuities given 
336a. Bequest, to several---No words of survivor- indefinitely are payable during the con- 
ity to several ‘tinuance of the fund.—HAaok v. Tuck (1818), 
persons during their lives, without words of *3 Swan. 270; 36 E. R. 858. 
survivorship, is a bequest to each of them of | 3538. Add. Afnsiaions :—Refd. Re Nelson, Norris 
a& separate annuity for an aliquot share of v. Nelson (1918), 140 L. T. 87l,n.; He 
the whole, & upon the death of each his Smith, Public Trustee v. Aspinall (1928), 
separate annuity ceases.—KRe KvANs, THOMAS 140 L. T. 369. 


Part V.— —Rights- as Affected io Insufficiency of Grantor's 


498. 
501. 


Sia. 


588. 


Estate. 





Add. Annotation :-—Refd. Parker v. Judkin, income, independently of that annuity to 
[1931] 1 Ch. 476. £1,000.---te Hepags’ Trust Estate (1874), 
aa Annotation :—Reld. Re Cockell, Jackson L. R. 18 Eq. 419; 44 1. J. Oh. 116; 31 L. T. 

G., [1931] 1 Ch, 389. 160; 22 W. R. 819. 

].——A. yave by will an annuity of £1,000 | 5953, —__.|—A testator directed his trustees, of 
to his widow, & directed that in case of his whom Les wife was one, to permit his wife to 
estate being iusuflicient to make up her receive the rents & profits of his real estates, 
income from all sources to that amount, a & thereout in the first place to retain to her- 
sullicient part of the corpus to make up the self an annuity of £400 a year, & to pay 
sacred ties ee to time be aie annuities of £100 a year to sath: of his 

- subsequently by will gave her an anouity daughters :—Held : these words did not give 
of £200, & directed that it should not be taken a priority to the wife in respect of her annuity 
into account. in regard to any other income, over the daughters.—JENKINS v. BRIANT 
it being his express will & desire that it should (1834), 6 Sim. 603; 3 L. J. Ch. 169; 58 
be a clear beneficial addition to her income :~— KE. R. 719: subsequent proceedings (1836), 
Held: the widow was not bound to-inelude 5 L. J. Ch. 348. 


the £200 annuity in her computation of 
income, & was entitled to have a sufficient | 548; Add. Annofation :-—-As to (2) Refd. Bristol 
amount of the corpus sold to make up her Corpn. v. Virgin, [1928] 2 K. B. 622. 


Part VI.—Payment of Rentcharges and Annuities. 


Add. Annotation :—Refd. Re Hulton, Hulton | 690. Add. Annotation :—Refd. Re Ar hdale, 
v. Midland Bank Exor. & Trustee, Ltd. Craig v. Armaghdale (1928), 44 T. L. R. 239. 
(1930), 98 L. J. Ch. 816. , 








PART VI. SECT. 8, SUB-SECT. 1. which was May, 1925, & nearer right & proper, but not exceeding 
ki, —-— ON Ban or | 1931 (deer alia), as follows: (1) By | £100." Testator also directed ‘‘ My 
SCOTLAND, LTD CAMPRELL, [1929] | Pay Sh Ba to an adopted daughter “an | trustees shall accumulate whatever 
S. 0. (Ct. of Seu.) a3 .—~6COT. annual allowance of £600.”? which he | balance may romian of said annual 


declared to be alimentary; (2) by | Income, all accumulations of income to 


PART VI. SECT. 8, SUB-SECT. 2. payiug in certain events, to each of her | be udded to the capital of my estate & 


ni, —---.}-By his trust disposition | day hters * an annual allowance of | dealt with as residue ’’:—Held: the 
& setllement testator directed his £10 >: & (3) by paying,.in certain | annual allowances fell to be paid under 
trustees to dispose of “* the free annual wou to wach of her sons ‘‘ such an | deduction of income tax.—Hvu eae 
income of the residue ”’ of his means & nnual allowance as .y trustees in | TRUSTEES vt. MITCHELL, [1930] S. C 


cxtate betweon the date of his death, their solo direction ... shall think | 978.—SOOT. 


4 


Vol. XXXIX.—Rentcharges and Annuities. Cases 592a—845. 


592a. ———~ Devise ‘‘free & clear of all taxes & 
incumbrances whatsoever.’’]—Re VEALE’S 
WILL & CopICILS, MALONE v. Jamzs (1931), 
75 Sol. Jo. 780, C. A. 


593. Add. Annotations :—Consd. Re Armaghdale, 
Craig v. Armaghdale (1928), 44 T. L. R. 239; 
Fleetwood-Hesketh: v. Fleetwood-Hesketh, 
{1929} 2 K. B. 65. Folld. Re Hulton, Hulton | : 
v. Midland Bank Executor & Trustee, Ltd. are the same tax.—HuLron, Re, HULTON v, 
(1930), 99 L. J. Ch 316. MIDLAND BANK EXEcuTOR & TRUSTER, LTD. 


income of the trust cstate ‘a clear yearly 
| 

598a. Application to sur-tax—Devise free of super- | [1931] 1 Ch. 77; 99 1. J. Ch. 8105 144 
| 632 


sum after paying or deducting income tax 
& super-tax,’’ the proportion of the sur-tax 
payable in respect of the annuity under the 
provisions of Finance Act, 1927 (c. 10), 
s. 38, & Finance Act, 1928 (c. 17), s. 16, is 

ayable out of the income of the trust estate. 

n every essential feature super-tax & sur-tax 


tax.]J—Where a testator who died before lL. T. 643; 46 T. L. R. 348: 74 Sol. Jo. 233. 
1927 has directed under his will that his . <idd. Annotation :—Refd. Re McKee, Public 
trustees shall pay to an annuitant out of the Trustee v. McKee, [1981] 2 Ch. 148 


Part VIl.—Forfeiture and Extinguishment of Rentcharges 
and Annuities. 


810. After this case add ‘‘ Money paid in ignorance Add. Annolation: Refd. Re Draycott S. i., 
of death of annultant—Recovery of.]——Sce [1928] Ch. 371. 
Contract, No. 308 1a.” 821. Add. Annotation :— Refd, Lyman v. Hyman, 
814. Add. Citation :---138 [I.. T. 131. » Lughes 7. Iughes, [1929}) P. f. 


Part VIII. Recovery of Rentcharges and Annuities. 
906. Add. Annotation :— As to (2) Expld. Grant v. 
Edmondson, [1931] 1 Ch. 1. 


907. Add. Annotation :—-Consd. Grant v. Edmer¢- 
son, [1931] 1 Ch. 1. 


| disentailing deeds & resettloments the W. 
| estates pusscd ultimately to the present 
infant tenant in tail & became vested in the 
pitfs. as statutory owners therect. In none 
of those title deeds was there an express 
908. Add. Annotation :--—Consd. Grant v7. Edmond- assignment of the benelit. of the covenant 
1931] 1 Ch. 1 to pay the rentcharge. I. died im 1887, 
son, [ j ks Ls : t A 

, | leaving a will of which the first deft. was 
911. Add. Annotation :—Folld. Grant v. /dmond- | exon, he & the other defts. being the present 
son, [1931] 1 Ch. 1. trustees thereof. In 1920 the trustees sold 
.}-The benefit of a covenant bd & conveyed the Jand conveyed to their 

| 

| 


pay a rentcharge docs not run with the rent- testator in 1&O87 to W. in fee simple, subject 
charge at law, but the covenant is only in 1o the rentchbarge & to the covenants on the 
gross. ” ; part of le oe eee in hee eon 

: 9 37. » Karl of vevance of 1867.0 In 192) ", became b pt., 
Be ic a ene ar ee Fie sea aaa er e & by an order of Aug. 8, 1929, the bkpt.’s 
evavnine of certain powers under a private | interest in the Jand was vested in pltfs. in 
Act, conveyed part of the settled lands to FE. fee simple. Payments of the rentcharge 
in foe simple; & E. granted thereout to the having ceased to be made since Dec, 25, 
Earl & the person or persons who would for 1027, pitts. brought this action for payment 
the time being have been entitled to the by defts. of £231, the arrears which accrued 
receipt of the rents & profits thereof if the down to the date when the land was vested 
conveyance ‘had not been made, yearly & in them :-—Held: (1) notwithstanding the 
for every year for ever thereafter the rent of absence of express words of limitation a 
£142 7s. 3d. There were the usual powers perpetual rentcharge had been effectually 


we : - created ; (2) the benefit of a covenant to 
OF Gist Cue coven ye pay the rentcharge did not run with the rent- 


: ; : os nis | 
Be eect ie tee Had his heirs & | _-eharge ; (3) Real Property Act, 1545 (c. 106), 
assigns & other the person or persons who | 4. 5, now Law of Property Act, 1925 (c. 20), 
would for the time being have been entitled s. 66, did not affect the second question, as 
as aforesaid that he, the grantee, his heirs & | tho sect. only applied to covenants which 
assigns, would pay the yearly rent thereby | ran with fhe lan or property.—-GRANT v. 
reserved to the person or persons entitled | EpMONDbON, [1031] 1 Ch. 1; 100 L. J. Ch. 1; 
thereto under the ‘reservation thereinbefore | 143 L. 'T. 749, C. A. ; 

contained. The Earl died in 1882, & under | 948. Add. Annotation ;-—Consd. Grant v. Edmond- 


& by virtue of various deaths & two successive son (1031), 100 L. J. Ch. 1. 


912a. 








3S. 5 44 


Cases 2—98b. 


2. Add. Annotation :—Refd. North Charterland | 


58. 


55a. erecta 


SuB-sxcr, 1.- 


93a. 


En@LisH AND Emprre Digest SUPPLEMENT. 


REVENUE. 
Part 1.—Authorities Controlling the Revenue. 


Paveencn Co. (1910), Ltd. v. R. (1930), 99 
. J, Ch. 488. 


2 


Part IV.—Duties on Land Values. 


| 61. 


Add. Annotation :-—Generally, 
(Lady) v. J. R. Comrs. (1980), 15 Tax Cas. 25. 


What amounts to. 
STEAM pee Co. (1901), 


L. T. J 


Refd. Miller 


—Re WINDSOR | 
. (1928), 165 





For ‘‘ [1914] 2 K. B. 192” read ‘“ [1914] 
3 K. B. 192.” 

Add. Annotation :—Refd. Simbro Trading Co. 
ae a ae Parent Corpn. [1929] 2 K. B. 


Part VI.—Excise Duties. 


BETTING Dury (Vol. XXXIX., 


p. 232). 
Add. the following case :— 
Who Hable to duty — Club — Managing 


totalisator.}—A limited co. was the pro- 
prietor of a club formed for social inter- 
course. Upon the club premises betting on 
horse races was transacted through the 
instrumentality of two machines, called 
totalisators, owned we the co. & worked by 
the co.’s servants. member desiring to 
use these machines for t e purpose of backing 
horses applied to join the club pool, &, if 
elected as a pool member, he became entitled 


on payment of a small subscription to operate, |. 


& for this purpose he was supplied with 
credit vouchers of varying amoun Under 
the rules of the pool 10 per cent. of the gross 
amount of the stakes on each race was 
retained by the co. in respect of the facilities 
provided & the expenses of management, & 
the balance was divided among the backers, 
called in the rules ‘‘ investors,”’ of the winning 
horse in the proportion of their stakes. The 
winnings for each week were paid by the co. 
from its own funds irrespective of any possible 
loss owing to dishonour of the vouchers. 
The rules provided that the club acted simply 


A ee tp a tne a A Ea A Ro RG Ne Rt eel po nee meneame mar 


PART II. SECT. 2, SUB-SECT. 2.— 
D. (b) fi. 





A gaan -— Co 


145 T. 
632 ; 


a 


93b. 


Ce eenateed 





a 


PART V. SECT. 1, SUB-SECT. 2. 





as a distributing agent. Upon an information 
preferred by the A.-G. against the co. alleging 
that the co. was liable to pay betting duty in 
respect of wagers on horse races made by mem- 
bers of the club by means of these machines, 
it was admitted that the co. was a bookmaker 
& that the transactions in question were bets 
within Finance Act, 1926 (c. 22), s. 15 :—Held: 
the bets were not made with the co., but by 
the members inter se, & the claim of the Crown 
failed.—-A.-G. v. LUNCHEON & SPORTS CLUB, 
Lrp., [1929] A. C. 400; 98 L. J. K. B. 359; 
141 L. T. 153; 45 T. L. R. 294, H. L. 
nsd. ‘National Pari -Mutuel Aassocn., 

30), 47_'t. L. R. 110; HKverett v. Shand gsi), 
L. "216. Refd. Baker v. Billitoe (1931), 4a T.L 
Daniels v. Pinks (1930), 100 L. J 337. 
Employee of Seok er book- 
maker, who held a bookmaker’s certificate 
& also an entry certificate in respect of certain 
premises, had in his service at the premises 
an employee, who received a weekly salary 
& was the only person employed there. 
The employee had sole charge of the premises 
in the absence of the eokiniaker, who 
attended race meetings in other towns during 
the flat racing season, & had on one occasion 
been absent from the premises for ten days 


consecutively. Although the employee had 








Pie For failure to answer sr n8---- 


ce i. ————,]-—MORIN- vw. R. (1927), 49 y er 0 the 
89 il. ——— Seteure outside three mile | Can. Orim. Cas. 231; 43 Que. K. B, | delivery of the rep ot required by 
limit.}|--Mason v. COFFIN, {1928} 2 | 192.—CAN. otticer by" the i “Dt the near 
D.uadt 2635 49 Can. Crim. Cas. 276. | PART V. SECT. 1, SUB-SECT. 4. | ‘answer of questions demanded of 
| pl acs ons oat Pie: | Mga RET Bae Be 
1asmuch as by the firs of suc —-PARKER ¥ C 
PART V. SECT. 1, SUB-SECT: = 18) of Customs Act, which deals with 36,—-CAN. 
bb i. ~~ Afeantng of.}——* Value for | the penalty for having liquor in one’s 


duty '’ wherever used in the Customs 


nossession Wegally, it is provided that 


af. Power of election as to penalty— 
Whether 


Act & amondmonts has reference to | the offonce existe “‘ whether hag party power exerciseable by Teevenuc 
the basis on which the true ear ter is) the owner thereof or not,”’ & Comnitssipners ‘Atlorney-Genernl J 
of duty a valorem is gather to | second part, where proviaion is pobre —Held: by the High Ct., on a case 
nothing else, R. Gan Gan 1928] | tor the forfeiture of the Liquor or | stated, the power of election which is 
2 ne Crim. Cas. vehicle in which it is being trans- | conferred upon the Revenue Comrs., 
200; 610.L. R.5 CAN. ported, the words “whether the | as the successors of the Comrs. of 


go. Goods transferred anda territorial 
waters. |-——-Where goods aro 
within the 
without the intention of fraudulent] 
relanding or bringing the same bac 
Canada, no offence {s committed 
under Customs Avt.——Co 
{1928] Exeh. CO. R. 4 


into 


nafer 
territorial waters of Canada, 
claims 


oK  R., 
49.—-CAN, 


owner ‘thereof or not ” are omitted, 

itis proved that the vehicle used is the 
property of an innocent party who 
the Cro 
forfeit the same.—R. v. 
erage & EKLUND & CONTINENTAL 

NTY ‘CoRPN. OF CanabDa, LTDb., 

fost ix. ©. R. 187. 


6 


wn has no power to 


Customs, as to which of the two 
penaltios prescribed by Customs Con- 
solidation Act, 1876, s. 186, shall be 
imposed for any offence under that 
apres must exercised by them, 

y the A.-G.—A.-G. v. PERCY, 
Fgh P eu 514.— IR. 


KRAKOWEC, 


no authority to open new accounts in the 


Vol, XXXIX.—Revenue. Cases $3b—03d, 
SuUB-sEcT. 6.—OTHER Cases (Vol. XXXIX., 


absence of his employer, he could accept 


personal bets & bets over the telephone, 
& he had said that he had no responsibility, 
but answered the telephone & recorded 
On a certain date the employee 
when in sole charge of the premises was seen 
to take two or three bets on the telephone 
& enter them upon a slip, he himse 
holding a bookmaker’s certificate. 
of these facts :—Held: the employee carried 
“* bookm 
Finance Act, 1926 (c. 22), 6. 18 (1).—LaAkE 
v. CRONIN, HUNT v. CRONIN, [1929] 1 K. B. 
31; 98 L. J. K. B. 47; 140 L. T. 118; 92 
J.P.191; 44T.L. R. 819; 72 Sol. Jo. 546; 
28 Cox, C. C. 654; 26 L. G. R. 568, D. C. 


Payment under mistake of 


messages. 


on business as a 


MISTAKE, No. 36a, ante. 


nn mee ere has ee 


PART VI. SECT. 4, SUB-SECT. 1. 
sh. On what bets exigible~-Ready- 
money office-betting.J—Smitn v. ADAM, 
11929] S. C. (J.) 33.—SCOT, 

sk. Siatutory power to issue “ tax- 
paid betting p "_. Authorised : sie 
of * betting shects ’——Inratid.}-—A -G. 
v. M' LOUGHLIN, [1931] I. R. 430.— IR. 


PART VI. SECT. 4, SUB-SECT. 6. 


e. Affd. sub nom. DOMINION PRESS, 
LTD. v. Customs & Excisk MINISTER, 
1928) i C. 340; 97 L. J. P. C. OL; 








fi. Equitable morigagce or 
pledgee realising securtiy.}—The sales 
tux was not intended to be imposed 
upon the person realising, by means of 
sale, property pledged to him to secure 
a debt; a go concern was in con- 
templation.— I. 2. DOMINION BANK, 
11930] 1 D. L. R. 664; 110. B. R. 152; 
G4 QO. I. Nl. 448,—--CAN. 

ni, ——- —— Imported goods— 
“hanye in form on coming oul of bond, }— 
Held: where goods imported are so 
changed before ne them out of 
the bonded warehouse for consumption 
that they take on a form altogether 
different from that ln which they were 
imported, the sales tax, under the 
Special War Revenue Act, 1915, should 
be calculated on the sale price of the 
yoods after such change, not upon 
the duty-paid value thereof as inported 
in bulk.—-R. v. DOMINION DISTILLERY 
ANE Co., [1928] Exch. C. R. 170. 

nii, -—-~ —— sg Fuscgeays regulation 
of Minister of Crstoms Exrcise— 
Necessity for strict compliance, )}—A.-G. 
FOR CaNaDA v. GOLDBERG (Ont.), 
11929] 1 D. L. R. 711.—CAN. 

n iff, ——— ——— Sale by manufacturer 
lo sales agency—Tar campiuted on price 
charyed by sales agency to trade.)—R. 
t. CAPUANO & PasQuaLt Co. (Que.), 
{1929] 1 D. L. R. 1004.—CAN. 

n iv, ———- —— ——- ——-.]}—A.-G. 
FOr CANADA v. COLEMAN PRODUCTS CO, 
(Ont.), (1929) 1 D. L. R. 658.—CAN. 

a Vv. On beverages. }—The 
Word “‘ beverages ’’’ in Sched. IJ. of 
Special War Kevenue Act, 1915, con- 
trola the whole classification of the 
products referred to in that portion of 
the sched. which is introduced by said 
word. The product in question herein 
which was sold by deft. to “ bottlers "’ 
&. after certain ingredienta were added 
to it by the latter, was sold by them 
to the consuming public i~ Held: not to 
be a “ beverage " in the condition in 
which it was when aold by deft.—R. 
tv. WHIRTLE Co. (OF Canxana), LTD., 
“oo on Me ean 30 ae - tS e 
D.L. R. 1000; 38 Man. L. R. 420.—CAN. 

°o. afd. sub num. BRAvanAwW 9. 
M me & EX 


INIBTER OF CURFTO CIBE, 
{1928} 2 D. L. R. $52; [1928] 8. O. R. 
54.— CAN. fs 
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p. 232). 


98c. Safeguarding Acts—Construction—-Duty of 
court to consider intention of Legislature— 
Duty on ‘* packing or wrapping paper.’’]— 
POWELL LANE MANUFACTURING Co., 
PUTNAM (1928), [1981] 2 K. B. 805, n.; 100 
L. J. K. B. 847, n. . 
Annotation :——Folld. Newman Manufacturing Co. v. Marrable 
(1930), 100 L. J. K. B. 345. 
——- —-—- Duty on “buttons.’’}—By 
Finance Act, 1928 (c. 17), 8. 8 (1), a customs 
duty is imposed on buttons imported into the 
United Kingdom. 
pression ‘‘ buttons ’ 
any material, & whether finished or un- 
finished, of a description commonly used for 
the fastening 


e Uv. 


By sect. 9 (3) the ex- 
means buttons made of 


’ 


or decorating of wearing 


apparel] or household linen, not being buttons 
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oi. Exemption of goods exported 
-—-Onus of proof.)—-Held: the Act 
being a taxing statute, must be con- 
strucd strictly, & the onus was upon 
the Crown to show that defts. came 
within the taxing provisions, but 
the exemption of goods “ exported ” 
being In the nature of.a proviso, it 
was incumbent upon defts. to plead 
1°. & the onus was upon them to show 
that they came within it.—R. v. 
GooDERHAM & Worts, Lrp., [1928] 
83D. L. R.109; 620. L. R. 218.—CAN. 


o ii, —~-- ----~ Meaning of erport,|-- 
The words “sale” & “export” as used in 
the Act, mean a sale & export. by the 
manufacturer or producer, the oxporta- 
tion being an act consummating a trans- 
action to which the tax does not apply. 
The Janguage of the proviso relates only 
to exportation by ve iuannufacturer, & 
cannot be extended ts a case where 
the manufacturer loses vontro! of the 
goods by selling & dispe-ing of the 
same to a purchaser in Canaidr.--R. v0, 
Frownppr, Ltvp., (1920) 2D. L. "%. 721; 
Ex. C. R. 119: affd., (1980) 8. CL. i. 

o ili, ---~- ----- ---—-.]---Speeial War 
Revenue Act, 1915, of Canada, as 
amended by later statutes, imposes 
gallonage tax and the sales fax upon 
specified goods, including beer, manu- 
factured in Canada. It is provided, 
however, that gallonage tax shall not. 
be payable “ when such goods are 
manufaet ured for export. under remula- 
tions prescribed by the Minister of 
Customs & Exeise,”? & that sales tax 
shall not be payable on‘ goods 
exported,” with @ provision fur & 
refund on “ domestic goods exported 
under regwations’’ similarly pre- 
scribed :-—Held: the exemption from 
gallonage tax, like that frotn sales tax, 
applied only to guods actually exported, 
& it operated although no roznations 
had been prescribed; & an export of 
beer to the U.S.A. was within the 
exempting provisions although = the 
import was contrary to the Jaw of that 
country. Further, beer sold to a 

urchaser in the U.S.A. was within 
he exemptions where ft bad been 
consigned to him at a Canadian port, 
& was proved to bave been shipped 
from there into the U.8.A. in smaller 
consignments, mostly, to _sub-pur- 
chasers.---CARLING EXport BREWING 
& Mantina Co., Lrp.,v. R.. (1831) 
A.C. 4345; 100 L. J. B.C. 1405 145 
lL. if 26; 47 tT, L. R. 319, P. C.— 


CAN. 

o iv. —— Ervemption of magazine— 
What ts.h—Held: the pamphlet tn 
question, printed by deft. montbly for 
the Canedian Kodak Co., Ltd.. 
calicd ‘“* Kodakery,”’ waa a “ maga- 
zine,” & as such exempt from sales 
tax. The word. “ zine’ in the 
exempting provision used in 
ordinary sense & must be construed & 
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applicd in that sense. Ite meaning la 
ordinary usage discussed, With regard 
to ite application te the pamphlet in 
question.--- MILN-BInaHaAM PRINTING 
Co. Grp. ve. 2H. [E9380] S. CL It. 88s 5 
2D. . Re. 2633) rere, Ro oe. MULN- 
BINGHAM PRINTING Co,., Lirp., [1020] 
Ix. C. R. 135.-- CAN, 

Ov. Governaent ee on assets 
of person indebled far sales tarce--~ 
Meaning of assets.) --lo 12 & 13 Geo. V., 
ce. 47,8. 97, which seat. gave the Crown 
8 first charge on the assets of a person 
indebted for sales taxes, the word 
* aeeeis owas pet intended to include 
any other assets thurm sueh as wery 
the property of the debtor ut the time 
his assets were  soight to be 
administered or distributed. - Rv, 
Hy, (1928) 2 WoW. It. 204.--CAN, 

O vio mH were ee) GOD DMAN 
& AG. FOR CANADA ro BANK OF 


TORONTO (1824), 56 G2. hh. ERE 
CAN. 
0 vii, man ne feed of aection--- 


Priority of Crown on tnsaltreney--- Not 
lieu.) Teo. DomiNton Bank, JLOSO{ 
1D. di. Wt. 684: 11. BL OR. 1523) 64 
O. L. RR. 448. - CAN. 

© vili., ------- -- —- Liability of purchaser 
of gooda not sublect to tar |--Re 1, 
Jack PINK LUMBER Co. & CANADIAN 
RANK OF ComareHce,. (192K) 4 Dow. Tt. 
N76; {1928} 3 W. W. Ht. 470. CAN. 

oO ix. - -- - PAhability of purchaser 
without notie.}- A bank advanced 
money to a manufacturer, took an 
wasigument of a chattel mtrge. on hile 
assety & seized & sold) thereunder 
without. knowing that he was Indebted 
to the Crown for sates taxes & withont 
inguiring inte the question. The 
Crown issned an information claiaidnug 
dainages for conversion, the a¢izure 
being alleged to conatitute the con- 
version, & « declaration that the bunk 
was indebted to the Crown for the 
taxes collected by the manufacturer 
& yuld to the credit of his account 
with the bank. The mortgaged goods 
were atill Intact on the manufacturer's 
remises ---Held: no Uabittty bad 
een established against the bank.-~- 
R. v. HANQUE CANADIENNE NATIONALE 
(Man.), (1920) 2 W. W. Wt. 664; affd., 
{1930} 2 W. WwW. lt. HRb: 4 1D. L. jt. 
441; 39 Man. L. KH. 108.—-CAN. 

ox. Effect of repeai— On lien of 
Croun for tares.}-—He Winger, (1928) 
2D. L. R. 396.—-CAN. 

o xi, -——-- ——- On lability incurred 
before repeal.}—In view of [nterpreta- 
tion Act, a. 10, w Hability for sales 
taxes under apecial War Hevenue Act, 
1915, & amendments thereto, which 
was incurred prior to cnactment of 
1025 Act. c. 2, #, 9, remains in force. 
—M,. v. BANQUK CANADIENNE NATION? 
ar aaa [1929] 2 WwW. WwW, R. 668,-—- 


o xil. ——— Goods manufactured — By 





Cases 98d—302b. 


140a. Petrol-electric vehicle—Whether 


forming part of any other article. Beads 
or button blanks, nearly spherical in shape, 
made of trocas shell & perforated by one 
hole were imported into the United Kingdom. 
After grading them the importers made or 
completed the making of them into shoe- 
buttons in the United Kingdom, by the 
insertion of shanks by means of a machine 
into & through the holes, & then sorting, 
cleaning, dyeing, repolishing & resorting 
them for shade. The cost of the shanking 


was one-seventh of the total cost of the com- . 


pleted article; material. labour & a pro- 
portion of overheads :—Held: in -deciding 
what is the meaning of the expression ‘‘ un- 
finished ’’ button in sect. 9 (3), the ct. should 


re eee 


ENGLISH AND Empire Dicest SUPPLEMENT. 


consider the object of the sect., which is to 
protect the English button trade. The 
statute was directed against those who 
imported goods, which were not quite 
buttons, but upon which the bulk of the work 
had been done abroad, very little remaining 
to be done by the mannfacturers in the 
United Kingdum. The bead or button blank 
was an ‘unfinished’ button within 
sect. 9 (3).—NEWMAN MANUFACTURING Co. 
v. MARRABLE, [1931] 2 K. B. 297; 100 L. J. 
K. B. 345; 146 L.T. 117. - 


98e. Duty on buttons—‘‘ Unfinished ’’ buttons—- 


What are.}—NEWMAN MANUFACTURING Co. 
v. MARRABLE, No. 03d, ante. 


Part VIl.—Excise Licences. 


104. Add. Citation :-—907 lL. J. K. B. 36. 
128. Add. Annotation :—Apld. Dennis v. Leonard 


(1929), 141 L. T. 94. 


** electri- 
cally - propelled.’’] —A vehicle commonly 
known as a ‘ petrol-electric’’ motor derived 
its primary motive power from an ordinary 
internal combustion engine; that enyine 
was connected with an electric dynamo, & 
the electricity generated in the dynamo was 
transmitted to an electric motor, which 
drove the rear wheels of the cur through a 
cardan shaft & differential pear :—Held: the 
vehicle was an ‘‘ electrically propelled ”’ 
vehicle within Finance Act, 1926 (c. 22), 
Sched. L., para. 5.— 'TILLING-STEVENS MoTors 
v. Kent Counry Councin, [1929] A. C. 354; 
98 L. J. Ch. 198; 140 L. VT. 624; 93 J.P. 


143. Add. 


302b. 


Annotation :—Distd. Gough v. Rees 


(1929), 46 T. L. R. 103. 


SUB-SECT. 6.—GUN LICENCES. 
For ‘“ Pistols Act, 19083 (c. 18), ss. 8, 8” 
read ‘ Firearms Act, 1920 (c. 43).” 


302a. Finance Act, 1920 (c. 43), s. 12 (1)—-What is 


‘*‘ firearm ’’—Air pistol.]}—An air pistol is 
not per se a firearm within the definition of 
‘firearm ’’ in above sect., but it is an “ air 
gun or air rifle’? within the proviso, which 
empowers a Seerctary of State to make rules 
declaring certain types of air guns & air 
rifles to be specially dangerous, &, if it is so 
declared, it is to be deemed to be a firearm.—- 
SAINT v. LIOCKLEY (1925), 41 T. L. R. 555; 
GY Sol. Jo. 575. 

What is ‘‘ air gun or air rifle ’’. — Air 
pistol.]—Saint v. HockLey, No. 302a, arde. 





L mameantleeammmmnensaeanas 


contractor far company.) — RR. v. 
Dominion Uress Co., (1928) Exch. 
C. R. 122.--CAN, 

o xiii, —-— -—— For person’s own 
use.}—When gvods are mnanufactured 
& produced tn Canada, not for sale, 
but for the use of the manufacturer or 
producer, such transactions are for 
the purposes of the Act to be regarded 
as sales. Rt. 0. BANK OF NOVA Scotia, 
[1929] Mx. CAR. 1655 (19380) 1 D.L. . 
721; S.C. kt. 174.—CAN. 

o xiv. —-—--- ---—- —-—- Used for 
murnose for which made.|~--The goods 
intended to be taxed under sect. 87 (d) 
of the Speaial War Revonne Act, are 
only goods expressly manufactured for 
the use of the manufacturer & wholly 
used for the purpose for which they 
wero made. This provision of the 
statute was not intended to relate to 
goods produced for sale, but partially 
diverted to the producer’s use for 
purposes not contemplated when the 
sume were produced.—-R. vt. FRASER 
CoMPANTES, Lrp., (1931) Ex. C. ht. 
16: 2 bD L. Re. 212s) revsd.. [1931] 
S. Cc. i. 490; 3 D. L. R. 145.-- CAN. 

oO KV. Samples, |}— 
Deft. put up in special small packages, 
samples of its products, which were 
distributed amongat the physicians & 
druggists for the ptirpose of acquaint- 
ing them with the eharacter & quality 
of these products. These samples 
were distributed freo, as a part. of a 
well-defined policy, & in the ordinary 
course of business. The cast of pro- 
duction of the same was paid by the 
co. ate a hecersxary expense Of business 
& was treated in their books as a 
necessary cost of production of articles 
manufactured & gold. in respect of 
which Jast-mentioned articles the oo. 
had paid the sales tax :—dield; the 
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146; 45 T. 1. WR. 249; 27 L. GR. 261, WH. L. 








samples were not produced for use of 
deft. in the sense contemplated by 
Special War Revenue Act, & deft. was 
not able for the SAY VR HIN Heian or sales 
tax on or in respect of the same.—- hk. 
v. HENRY K. WAMPoLE & Co., LTb., 
(W38t} Mx. CR. 7; 2 DL. Re. 713 
eH tele: %R494;5; 3 DL. 1.754. 


Oo xvi, ~---— —~— ‘ Teads.’’}--Deft. 
carried on both the business of a saw 
nll & the business of coal mining, & 
manufactured at ite mills “ leads °’ for 
use in its mining operations, in some 
isolated cases iff Would) purchase such 
“leads " in the market for the same 
purpose, These * leads ” are logs put 
through the mill, sawn in half longi- 
tudinally & again into the required 
lengths for the use aforesaid :— eld: 
such “leads ’”? were manufactured at 
deft.’s mill & used by them not in the 
coursc of manufacturing the same, but 
were used tn a different & distinct 
undertaking or operation quite apart 
from inanufacturing of the same at 
their mill, & they wero manufactured 
articles bought & sold on the market, 
& clearly within the Act.—K. ot. 
MIRAMICHI LUMBER Co., Lrp., (1929) 
kx. C. R. 172.—CAN. 


PART VII. SECT. 3, SUB-SECT. 5. 

sl. Finance dct, 1920— BW Aether 
applicable to street bookmuker.j—- eld : 
the provision of the Finance Act, 
1926, which imposes a penalty on any 
one carrying on business as ai book- 
taker without having in foree the 
certificate required by the Act, applies 
not only to a bookmaker carryivug oo 
bis business legally, but also to a street 
bookmaker carrying on his business fu 
contravention, of Street Betting Act, 
1906.—M'CoLL vt. HYNDMAN, COOKBSON 
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v. Mackik, HERLINY v. KELLY, [1928] 
8. C. ¢J.) 17.—SCOT. 

sm. egistrution— Continuation of 
cerlisicute of suttubtlity— Conditions of.) 
—Scotr v. M'Carrny, (1928) I. ht. 
611.—-IR. 


PART VII. SECT. 4, SUB-SECT. 1. 


60. Jnerulid condition —Whut 8.} 
Where a nuauieipal corpn. is eampowered 
to collect a Licence fee “ from any retail 
trader, not exceeding twenty dollars, 
for every six months,” the licence to 
be granted ** so as to terminate on the 
15th day of July or the 15th day of 
Jun.,” the corph. may not stipulate 
that appet. shall contine his trading 
to week days only of the period of the 
liceuce, & may not withhold the Heence 
if he refuses to subscribe toa such a 
condition. —VASILaTOs v VICTORIA 
CoRPN, (1910), 15 B.C. WR. 153.—CAN. 

sp. Licence for delircry trucks— 
Delivery utthin municipality—-Owner 
outsider. |—NORTH VANCOUVER v. 
STEWART FL RR. & Co., [1928] 1 
W. W. R. 586; 49 Can. Crim. Cas. 216 ; 
39 B.C. R. 401.—CAN. 
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PART VII. SECT. 4, SUB-SECT. 3.—C. 


sr. Jerson using vehicle. |—-COoCkKBURN 
v. GORDON, [1928] S. C. (J.) 87.—SCOT. 


PART VII. SECT. 4, SUB-SECT. 3.— D. 


se. “ Weight unladen ’’— How ascer- 
taincd-— Loose equiyment.}— Movable 
shelving, fitted to slide on brackets in 
& baker’s van, & used to facilitate the 
delivery of goods to customers, is 
louse equipluent within HKoads Act, 
1920 (c. 72), 8. 7 (6), & does nut fall 
to be included in the weight unladen 
of the v le.—DaRLING v. BURTON, 
{1928) s. Cc. (J.) 11.—SCOT. 


Vol. XXXIX.—Revenue. Cases 360-—668a. 
Part VIII_— Drawbacks and Excise Allowances. 


860. Add. Annotation :— Refd. Fenton Textile Assocn. v. Lodge, [1928] 1 K. B. 1. 


« 
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Part IX.—Stamp Duties. 


440a. Voluntary disposition inter vivos—Property | 
disposed of including stock exempt from stamp | 
duty.|—A deed of settlement. which operated 
as a voluntary disposition infer viros, was 
made of certain stocks, shares, marketable 
securities & policies of life insurance, including 
certain Govt. stocks. The — settlement 
operated as a transfer of the policies of life 
insurance, but the stocks, shares & market- 
able securities were subsequently transferred 
to the trustees of the settlement by separate 
transfers. Ad valorem ‘ voluntary dis- 
position” duty under Finance (1909-10) Act, 
1910 (c. 8), 8. 74, was subsequently paid or 
assessed, without dispute, in respect of the 
stocks, shares & ma-ketable securities & 
policies of life insuran-:e. with the exception 
of the Govt. stocks. which were exempt 
from duty on transfer by the General E-xemp- 
tions from all Stamp Duties in the First 
Schedule to Stamp Act, 1891 (c. 39). The 


stock.— ANSELL v. INLAND Rrevenve Comns., 
[1929] 1 K. B. 608; 98 L. J. K. B. 8843 148 
L. T. 437. 

478. Add. Annotation :—Refd. Bottomley v. West 
Derby Assessment Committee, ete, ete. 
(i931), 47 T. L. R. 468, 

482. Add the folowing paragraph :— 

Semble : such acharterparty must. be stamped 
with an impressed & not an adhesive stanip. 
After this case add :— 

—— ----—.]— See, now, Stamp Act, 1801 
(c. 39), ss. 49-51. 

548a. Memorandum within Money-lenders Act, 
1927 (c. 21), s. 6.]--A note or memorandum 
in writing within Money-lenders Act» 1927 
(c. 21), s. 6, is a Memorandum of a contract: 
within Stamp Act, 1801) (ec. 3M), s 1 & 
Sched. [., & therefore must. be stamped with 
a 6d. stamp.—ParRKFIELD ‘Thrust, LYrp. v, 
Dent, [1931] 2 K. B. 579. 





comrs. held that the settlement was also | 548b. -——.]—A memorandum under Money- 
chargeable with ad valorem “ settlement ”’ lentlers Act, 1927 (c 21), s. 6, must be 


duty on the value of the Govt. stocks included 
in it. The settlor, however, contended 
that no duty was payable in respect of those 
stocks, as they were included in the settl:- 
ment with otber stocks in respect of whic) 
ad valorem transfer duty, & not settlement 
duty was payable under Finance (1909-10) 
Act, 1910 (c. 8), 8. 74 (4) :—-Held: the Govt. 
stocks were distinct matters, within Stamp 
Act, 1891 (c. 39), s. 4 (a), from the other 
property dealt with by the settlement, &, 
therefore, the settlement could be separately 
charged, as if it were a separate instrument, 
with scttlement duty in respect of the Govt. | 


stamped before it can be received in evidence. 
—LYLE (B.S.), Lirp. vo CHarprunn (i934), 
47 T. L. R. 662: 75 Sol. Jo. St): revsd. on 
other grounds, 48 T. La. RR. 119, CL. A. 

cAia. ——--—- -—-——.]— ENGLisn, Scorrisin & AUSTRA- 
VAN BANK, Lv'p. v. INLAND Rieventin COMES, 
INBL), 172 L. T. Jo. 500, Le ba. 

667. Add. Cilalions :--{[1028| LK. 
L. J. K. B. 116; 148 L. T. 175. 
Add, Annolalion: — Overd. Stanyforth 
I. R. Comrs., [1980] A. C. 389, 

669a. —---- Whether overriding powers of revoca- 
tion & reappointment to be considered.]-— 


KR. 703; 07 
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PART IX. SECT. 1. da? for the payme 


sk. Reference to court on abstract 
question — Jncompetent.)-- A reference 
by the Chief Controlling Revenue 
Authority for opinion of ct. on an 
abstract question is incompetent & 18 
not within the purview of Indian 
Stamp Act, 1899, s. 57.—-He MARINE 
INSURANCE PoLiciRs (1929), I. I. RR. 
o7 Calc. 669.—IND. 


PART IX. SECT. 6, SUB-SECT. 3.—B. 


sil. Asrignment.|—There is no neces- 
ane for an assignment to be stamped, 
unless it is in the special forin of an 
order, & possibly also unless it is 
directed to the persons having control 
of the money fin question in such 
. Circumstances as to lead to the con- 
clusion that they hold to the order of 
the person assigning {t.— LIVERPOOL 
& LONDON & GLOBE INSURANCE Co., 
Lrp. v. HarTLEY & Forv, [1927] 
Argus L. Rh. 417.~—AUS. 


am. Bank Apgar paeeetn a instru- 
Ment of guarantee addressed to a bank, 
the granter ranteed to the bank 
Payment to the extent of €3.000 of all 
sums for which a third party war, or 
might become, liable to the bunk. It 
had been the practice of the Inland 
Revenue authorities to treat such 
instruments for the purposes of stamp 

aL as ‘* ments,’” &, as such, 
liable to a duty of 6d. under Stamp Act, 
1891, Sched. I.; but they now main- 


tained that the instrument was a ! three years. All p 








1 
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“bond ’? for the payment of £3,000, 
&. as such, Hable to an ad valorem duty 
under that Sched, :—~ Held: the instru- 
nent of guarantee was an © agree- 
ment ” within the meaning of the 
Sched., &, accordingly, was Ifable to 
a duty of Gd. only. NorRtTH OF 
SroTLAND BANK v. INLAND LEVENUR 
Comns., [1931] 8. C. 149.- SCOT, 


PART IX. SECT. 8, SUB-SECT. 18.— 


A. (a). ; 
6311. Partnership property - fransfer 
of share by partner’s  executors.|— 


DceKetTT v. COLLECTOR OF _IMPOSTS, 
[i927] V. L. 1. 4373 49 A. Th. 82; 
(1927] Argus L. R. 379.—-AUS. 

so, Land—-Undivided  share.)—A 
transfer of an undivided shate of land 
is, for the purposes of Stamps Act, 
1915, a transfer of land. A transfer 
of land may be dutiable as a transfer 
of land on a sale thereof, though the 
sale includes both land & personal 
roperty.— DUCKETT v. COLLECTOR OF 
mposTa, [1927] V. Li HR. 4575 48 
reick T. 82; (1927] Argus L. kt. 379.— 


sp. Licence to use properly.|-—-An 
agreement between a racing club & 3. 
conferred op the latter, for valuable 
consideration, the sole right of supply- 
ing, at prices fixed by the club, all the 
refreshments, eatables & drinkables to 
be sold or disposed of within two 
reserves during race meetings to be 
beld on the club’s course for a period of 
lant, etc., was to be 
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| Kupplled by S., & il was implied that 


he should bave the use of the club's 
refreshrnent rgoiis. ft waaia terin of 
the agreement that no sub-lettiog or 
assignment of interest would under 
any cireamstances be allowed untess 
written perinfssion be granted cor samo 
by the chatrmuan of the elyt. Phe 
right was reserved by the club te enter 
& view the refreshment rooms at any 
the & to take such steps as appeared 
necessary from time to fime to eccure 
the proper management & control of 
the  bustnera. with two other 
rens, entered into a joint & several 
ond with the ehub to secure the due 
performance by S. of the contract. 
S, died, & by an agreement between Y. 
& the club ft was arranged that Y. 
should carry out the tamu of the 
origina) agreement in the pluce of N., 
the currency thereof belong extonderl 
for a further three years :---/7eld: the 
agreement was not within sect. 41 (1) 
or seet. 65 of Stamp Duties Act, 
1020-24 (N.S.W.), beeause Jit was an 
exeeutory contract giving rise to a 
mere personal right of selling refresh- 
nents with ancillary stipulations. 
Such a right wae not “ property ” 
within the meaning of the Act, & 
therefore the agreement was not Hable 
to ad raleorem duty appropriate to a 
conveyance. Nor wasn the agreement 
within sect. 71, ar thera was neither a 
sule nor a right within that seot.— 
Comnr. OF STAMP DUTIES (NEW SOUTH 
Waves) 0. YERND (1920), 43 0. L. R. 
235; 3A. L. J. 319.—AUS. : 


Cases 669a—Slla. ENGuiso aND Emrree Diazst SuprPLeMenrt. 


By a deed poll dated in 1911 a partial 
resettlement was effected of the Portman I. 
The deed poll was executed 
under a joint power of revocation & new 
appointment contained in previous dis- 
positions of the estates & the appointment 
thereby made was expressly subject to a 
further exercise of such power; & the deed 


family estates. 


poll itself also contained a fresh power of 


revocation & new appointment. 
at the value of the property transferred by 
the deed poll for the purpose of assessing the 
ad valorem stamp duty payable thereon under 


In arriving 


o eeeies! eeemeres ete 


wee 


Finance (1909-10) Act, 1910 (c. 8), s. 74, the 
R. Comrs. disregarded the powers of 
revocation & new appointment :—Held: 
these overriding powers ought to have been 
regarded as affecting the value.—STANy- 
FORTH v. INLAND REVENUE Comprs., [1930] 
A. C. 889; 99 L. J. K. B. 327; 142 L. T. 
641; 46 T. L. R. 288, H. L. 


670. Add. Annotations :—Apld. Westmorland v. 
I. R. Comrs., [1928] 1 K. B. 703. Refd. Stany- 
forth v. Inland Revenue Comrs. (1929), 98 
L. J. K. B. 764. | 


Part X.—Corporation Duty. 


780. Add. Annotations :~-Distd. General Medical 
», I. R. Comrs., Enylish 
Youncil of General Medical Council v. 1. BR. 
Comrs. (1928), 97 L. J. K. B. 678. 


Jouncil 


Lyall, [1929] 2 Ch. 406. 


811a. Order of Inland Revenue Commissioners— 
When necessary—Prosecution u.der Railway 
Passenger Duty Act, 1842 (c. 79), s. i 
An information was preferred by a police 
officer against the conductor of a motor omni- 


Atte | + meee ee pS at ape 


PART IX. SECT. 6, SUB-BEOT. 35. 

h i. —-~— ———. /- Naw South WALES 
Stamp Dutres Comnra. v. THOMSON 
(1928), 40 CG L. RR. 304; [1928] 
Argus L. R. 30.—AUS., 


PART XIII. SECT. 1, SUB-SECT. 1. 


st. 7'rial of tasue—T'o determine fact 
essential to defence—Amendment of 
acfence.J—h. v. MUTUAL FIRE ASSOCN, 
OF CANADA, LTD. (1926), 58 N. 8S. FR. 
420.—CAN. ; 

av. Statulor presumption Jrom 
possession—Whether waived by proof 
of unlawful importation, |—-R.», LEGG, 
(1929) 1 D. L. R. 808: 31 Can. Crim. 
Cas. 11; 60 N.S. R, 226.—CAN. 


sa. Unlawful removal from distillery.) 
~-~Held: (1) where an epecHen of 
the stock of gpirita in a distillery, made 
recording to the directions of the 
statute, shows that on a given date a 
substantive quantity of spirits had in 
BoOMe way been removed from = the 
distidery, & that tho distillery stock 
booka, roquired to be kept under the 
Act, did not. show said deficioncy to 
have been lawfully romoved, such 
evidence, unlesa rebutted by proper 
& logwal evidence, will be proof that 
said shortage was nolawfully removed : 
(2) it. results from the proper reading 
of sects. 43, 1249, 151 & 142 of the 
Kxeofse Aot, that, upon it. being shown 
that any distilled spirits have been 
unlawfully removed moa distillery, 
the excise duties thereon become pay- 
able forthwith; (3) it is no defence 
in the present action to show that tho 
spirits had been unlawfully removed 
its sales manager, who was also a 
director, without tho knowledge of 
the other directors.—R. t. ATLANTIC 
DiatTiLiine Co., LTn., [1931] Ex. ©. R. 
117.--CAN. 


PART XIII. SECT. 1, SUB-SECT. 2.—A. 


806 iv. a eo ve. CHENG ToNG 
Sena, (1038] 1 W. W. R. 38; 49 Can. 


Crim, Cas. 79; 38 B.C. R. 157.—CAN. ° 


806 v. —-—.}—-R. v. BOUTILIER, 
{1928) 2 D. L. R. 655; 49 Can. Crim. 
Cas. 312.—GAN. 


Branch 


Consd. 


ve ree 


Midland Counties Institution of Engineers 
v. I. R. Comrs. (1928), 14 Tax Cas. 285. 
Apld. Institution of Civil Engineers v. I. R. 
Comrs. (1931), 47 T. L. R. 466. 


Part X111.—Recovery of Revenue Duties: and Penalties. 


799. Add. Annotation :—Apld. Chowood, Ltd. v. bus, alleging that he had allowed the omnibus 


to carry at one time a greater number of 


at tem ee nee ee 








806 vi. —-—.]---R. v. MANORL. [1928] 
2D. 1. HR. 755 ; 50 Can. Crin. Cas. 32. 


— 
e 


806 vil. 





Railway Passenger Duty 
Act 1842.+—Hleld: under Burgh 
Polleo Act, sect. 454, the burgh 
magistrate had no jurisdiction to 
entertain the complaint, In respect 
that, while the duties Imposed by the 
Act of 1842 had beon repeuled, & other 
duties substituted therefor, a con- 
travention of sect. 13 was atill an offence 
against an Inland Revenue or Customs 
Act, within the meaning of Burgh 
Polico Act, 8. 454.—CAMERON 0. 
SwERBNEY, [1928] 8. C. (J.) 34.—SCOT. 


Sita i. Order of Inland Revenve Com- 
missioners---lWhen necessary—— Prosecu- 
tion under Railway Passenger Duty 
Act, 1842 (c. 79), @. 13.}-—HORN ov. 
YccKkErTt, [1929] S. O. (J.) 63.—8COT,. 


1 i. ~-—— Notice of seizure.)—The 
giving of the notice of seizure which is 
equiee by Excise Act, 1927, s. 77, is 
not a condition precedent to the 
prosecution of a c under 
sect. 176 (e) of raid Act.—R. ». KOLYK, 
{1929} 2 D. L. R. 636; 1 W. W. R. 
766; 41 Can. Crim. Cas, 372; 38 
Man. L. Rt. 166.—CAN. 


sw. Improper adjournment —Effect of.) 
A justice of the peace having Iinter- 
vened In a prosecution under tho Excise 
Act by axsuming to adjourn the trial 
on the nou-appearance of the police 
magistrate before whom the information 
was laid, & who had issued a summons 
to deft. to appear before him, a con- 
viction made on the adjourned date 
of trial by another police magistrate, 
before whom deft. refused to plead & 
to whose jurisdiction he objected, was 
quashed.~—R. ov. Pyke, [1928] 1 

. W. R. 590; 49 Can. Crim. Cas. 
186; 23 Alta. L. R. 341.—CAN. 

sx. anos tn erfling—By whom 
laid.}--Since only inland revenue 
officers can lay an information for an 
offence under Act, such an 
information must state that the person 
laying the information is an and 


10 


a a eee Ne ee Re ete 


passengers than it had been constructed to 
carry, contrary to Railway Passenger Duty 
Act, 1842 (c. 79), s. 13 :—Held: the prosecu- 
tion was not a proceeding for the recovery 
“of a fine or penalty under an Act relating 





ee ee 


revenue officer.-—-R. v. WITSIEWICZ, 
[1928] 2 W. W. R. 193; 49 Can. Crim. 
Car. 330.—CAN, 

sy. Whether necessary.)—Held : 
an information in writing required 
a Customs & Inland Revenue Act, 
1879, is no longer a necessary pre- 
liminary to the issue of a summons 
chargiug an offeuce uuder the Custoins 
Acts.— -A.-G. v. HEALY, [1928] I. R. 
460.— IR. 

sz. Information — Description of in- 
formant—Sufficiency.}—An information 
for an offence against the Kxcise Act 
which describes the informant as a 
Customs & Excise officer ‘‘ on behalf 
of His Majesty the King’ shows 
sufficiently that he belonged to the 
class of persons -by whom such an 
information may be laid & gives the 
magistrate the right to procced there- 
under.—K. ve HENDERSON ( 
[1929] 4 D. L. R. 984; 2 W. 
209; 52 Can. Crim. Cas. 82.-—-CAN. 

sb. -——- Must he laid before two 
justices.}—R. v. O'HALLORAN (1928), 
54 Can. C. C. 227.—CAN. 

so. —-— Afuat state value of govds 
dicgally timported.|-—R. v. BENT (1930), 
54 Can. Cc. CG 169.—CAN. 

ad. Penalty should be proportionate 
to extent of illegal operations.}—R. v.. 
PETIT, [1931] 4 D. L. R. 548.—CAN. 


PART XIII. SECT. 1, SUB-SECT. 3.—C . 


n i. -}+—Held >: where 
alleged to have been smuggled are 
found & seized in the possession of any 
person, the onus, under ms Act, 
8. 264, is upon such person to explain 
how the goods b come into his 

on or how they had been 
mported into Canada, & if ao, to prove 
that the duty oben them was paid.— 
ane wv. R., (1928] Exch. C. R. 106.— 








B. C.), 
W. RK. 








r i. ee ee ——.}—R. v. Roa- 
JINSKI ge 2W. W. R. 686; 54 
Can. GC. C. 158; 39 Man. L. R. 159.— 


r ii, Se ey ee ——.}--The present 


837. Add. Annotations :—Apprvd. Nixon v. A.-G 


841a. 


eT wre g ey meme oe: 


to inland revenue within Inland Revenue 
Regulation Act, 1890 (c. 21), 8. 21 (1), & 
it could, therefore, lawfully be commenced 
without an order of the Inland Revenue 


Vol. XXXIX.—Revenue. Cases 8lla—S84la. 


Comrs.—KiIrKBy ». Minty, [1929] 2 K. B. 
165; 98 L. J. K. B. 788; 141 L. T. 515; 
93 J. P.176; 45 T. L. R. 427; 27 L. G. R. 
438; 28 Cox, C. C. 640, D. C. 





Part XIV.—Expenditure of the Revenue. 


(1930), 100 L. J. Ch. 70. Refd. Re Trans- 
ferred Civil Servants (Ireland) Compensa- 
tion, [1929] A. C. 243. 


839. Add. Annotations :—Apprvd. Nixon v. A.-G. 


(1930), 100 L. J. Ch. 70. Refd.@Re Trans- 
ferred Civil Servants (Ireland) Compensa- 
tion, [1929] A. C. 243. 


Right to pension—Not enforceable at law.]— 
An established civil servant of the Crown has, 
on the true construction of Superannuation 
Acts, 183% to 1909, no legal right to a super- 
annuation allowance or, when such an allow- 
ance has been awarded to him by the Lords 
Comrs. of the Treasury, to an allowance of 
an amount fixed by reference to the scale 
contained in Superannuation Act, 185 (c. 26), 
8s. 2, as amended by Superannuation Act. 
1909 (c. 10), ss. 1, 3 (1). 

Applts., four retired civil servants who had 
qualified for the award of a superannuation 
allowance, claimed to be entitled as of right 
.to have superannuation allowances calecu- 
lated on the full amount of their annual 


salaries & emoluments, including a bonus ' 
granted by the Treasury to civil servants, in | 


accordance with the scale provided 


Ky 


enn eet ST) 2 ST emi nee ee oe ee rte ow ppp teas ade ae 


Superannuation Act, 1859 (c. 26), 8. 2, as. 


wwe 8 


amended by Superannuation Act, 1909 
(c. 10), ss. 1, 8 (1). Two of applts. entered 
the Civil Service on the faith of a statement 
contained in a Treasury minute of June 14, 
1859, to the effect that. all persons appointed 
subsequent to the passing of the Act of 1850 
were to be held entitled to the retiring allow- 
ances prescribed by the second sect. of that 
Act, & they contended that the minute was 
a continuing offer by the Treasury on behalf 
of the Crown to such persuns that they 
should receive superannuation allowances 
on the terms therein contained, & that that 
offer had been accepted by both applta. A 
third applt. entered the service of the 
National Telephone Co. in 185, & on the 
transfer of the telephones to the Post Office 
under Telephone Act, 1911 (ce. 26), assipned 
his share in a contributory pension fund to 
the Postmaster-General, & was appointed 
to @ pensionable office in the Post Office 
Which qualified him for a superannuation 
allowance under sect. 6 of that Act, which, 
by sect. 10, was to be read as one with the 
Superannuation Acts, EX34 to 3900. The 
Lords Comrs, of the Treasury, acting in 
accordance with a ‘Treasury minute dated 
Mar. 20, 1922. awarded to cach of applta. a 
superannuation allowance catculated on a 


mre ae tt ee ee oe 


action was one to recover @ penalty to. 


the amount of the duty paid value of 
goods harboured by D. unlawfully 
imported, & ineurred under the pro- 
visions of Customs Act. Pitf. proved 
the finding of the goods In the premises 
of D. & the duty paid value thereof. 
b. offered no evidence at all :—IHeld: 
by sect. 217 of Customs Act, the burden 
of proving that the goods harboured 
were lawfully imported is upon the 
person in whose possession the goods 
are found, & sect. 262 provides that in 
case of any question relating to 
identity, origin, importation or pay- 
ment of duty, the burden is on the 
owner or possessor of the goods, & D. 
having failed to discharge the burden 
put. upon him by law, pltf. was entitled 
to judgment for the duty paid value of 
the goods so found on his_prenmises.— 
R. ». Douts, (1931) Ex. C. R. 159.— 
CAN. 

ti. ——../-R. rv. MOYLE (1928), 49 
Can. Crim. Caa. 375.—CAN. 


sa. Sentence of imprisonment § in 
default of na of costa-— Invalid. }—- 
Ex pp. MONAHAN (N. B.), [1929] 1 
ney R. $04; 51 Can. Crim. Cas. 15.—- 


PART XIII. pearl 1, SUB-SECT. 2. 


sh. Hvidence— Retrospective ation 
of amending Act.}—Statutes of ada, 
1928 (c. 16), s. 5, which amended 
R. 8. C., 1927 (c. 42), 8. 262, & changed 
the law of evidence in prosecutions 
under o. 42, is retroactive In effect & 
applicable to the hearing of an appeal 
to ane coanty ct from . conv pouion 
made prior 8 passing.—RH. vc. 
BINGLEY, (1929) 1 D. L. R. 777: 51 
oan Crim. Cas. 268; 60 N. 8. R. 311.— 


PART XIIL. SECT. 2. : 
sc. Ship within three mile limit— 
Entry due to “ unavoidable oause,”? }-— 


| 


| 
| 
| 
| 


Deft. ship was seized by the Customs 
Authorities under sect. 183 ic. 42) of 
Ih. S. C., 1927 (ce. 42), 8. 185, as being 


in Canadian waters contrary to its 
The defence alleged that 


Prenton: ' 
the entry into Canadian waters wus 


due to the fact that the sole man in: 


command, during the fllness of the 
master believed bimself without the 
three mile Hmit. The anchorage was 
made in the dark, & this man had 
been battling with the elements for 
two days alone, had only had three 
bours’ sleep in 72, & was exhausted :- 

Held: in the circumstances, he could 
not be regarded as a mariner’ in 


Qu Nov. Ti, 191%, he was disnitssed 
for misconduct. On Mar. 6, 1913, he 
was again engaged & continued in the 
service until Feb. 1, 192%, when he 
retired. ‘The Supersunuation Board 
decided that he war entitled to a 
retiring alowanse calculated only in 
respect of his service from Mar. 6, 
1913, to the date of his retiremont :--- 
Weld: he was entitled to the payment 
of superannuation allowance calculated 
upon the whole perfod of bis service, 
Viz. 39 years.; ur p. GIBBON (1928), 


20 8, RK. N.S. W. 982; 46 N.S. W. 
W.N. 46.- AUS. 


ordinary conditions, & could not he |: 


called upon to take such precautions 


| (Amendinent) Aet, 19 


ax would in other eclrcumstances he | 


required by this ct., & the entry was 
due to ‘f unavoidable canses.’’—-R, v. 


‘Mary (©. Fiscuerk ” (KB. C. Adim.), . .. 


(1929] 4 D. L. HR. 679; Kx. ©. R. 207; 
52 Can. Crim. Cas. 273.--CAN. 

sd. Seizure of ship urithin 12 mile 
limit- -Customs dct, 8. 14) (7)-— Ultra 
wires. |— DUNPHY ot. CROFT, {19515 
s, c. ° 531 ; 4 dD. L. h. 284.--CAN. 


: entitled to 


a0. Scizure of unregistered motor boat - 


-—- Departure _urithout ue 
HEARN v. B., (L931) Ex. C. R. 201.-- 


"PART XIV. SECT. 1. 
841a i. Right to pension——Not en 
forceable at law.j—Held: a civil 


servant, rotired or removed from office, ; 


has no right of action to recover any 
allowance under the Superannuation 
Act, such allowance being entirely in 
the discretion of the = executive 
authority. That no contractual re- 
lationship arises between the Crown &. 
its servants wiih respect to such 
allowances. To create such = con. 
tractua) relationship would require 
express statutory enactment.— MILLER 
v. ry (1931) Ex. Cc. R. 22.--CAN. 


+] 


1 fi. — (J. entered the 
service of the Govt. Railways in 1887. 


ll 








Cwarance.y—; 


; Notentitled te be paid an 


| to him,-—-- 
; BOARD, 


—-Re 


-Keecept when in service of 
-Who ta.) - Superannuation 
18, 4.3, provider 
us followa: “A persion to whom a 
superannuation allowenes wnder any 
Acts relating to the Puble Service 
.rnay be at any time payable 
rheall not he doemed...t* be 
be pald such allowance 
..- In resport of any perlod... 
during which he... dx employed In 
the service of the State... %s--- 
Hell: a tipstaff to oa justice of the 
Industria) Arbn. Ct. was “in the 
rervice of the State ’ within the sect., 
&, therefore, while s0 employed wasn 
MUPECTANTIUA- 
tion allowance which had accrued due 
Ke THE SUPERANNUATION 
ken 2. JIOCKRELL (1929), 47 
W. Ww. N, 91.—AUSB. 

q . -—— Meaning of salary.}- 
Sums of money paid by the Govt. 
Savings Bank Comes. to ite officers in 
respect. of their children, & known as 
“family allowances,” are not sala 
within Superannuation Act, !916, 8. 3. 
SUPERANNUATION ACT, Ex p. 
New Sourn Waes, COMRS. OF THE 
GOVERNMENT SAVINGS BANK (1929), 
AT N.S. W. W.N,. 165.—AUS. 

af. Itght of Crown to amount.j-—~ 
mip v. R., 1924) ron als R. 29.— 


q i. 
the State“ 


N, 8. 


~ 


Cases S4la—880a. ENGLISH AND Empire Digest SUPPLEMENT. 


basis differing from & less favourable to him 
than that provided by sect. 2 of 1859 Act, as 
amended by sect. 1 & sect. 3 (1) of 1909 Act, 
& computed his allowance (a) on his fixed 
annual salary & emoluments, exclusive of 
his bonus emoluments; & (b) on a sum less 
than the full amount of his annual bonus 
emolument :—Held: (1) applts. had no 
legal right enforceable in a ct. of law to 
superannuation allowances calculated accord- 
ing to the scale fixed by sect. 2 of 1859 Act 
as amended by scct. 1 & sect. 3 (1) of 1909 
Act; (2) as to the claim founded on contract, 
the only power of the Lords Comrs. of the 
'Preasury was conferred by statute, & they 
had no authority to contract themselves out 
of it; (8) applt. employed in the Post Office 
received his superannuation allowance on 
the same footing as the other applts.—NIXoNn 
v, A.-G., [1931] A. C. 184; 100 L. J. Ch. 70; 
144 1.. T. 249; 47 T. L. R. 95, H. 1. 
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843a. Savings Certificates — Nomination to — 


Validity.|—War Savings Certificates Regula- 
tions, 1919, although they do not expressly 
mention Savings Banks Act, 1887 (c. 40), 
are not ulira vires, because they modify, & 
incorporate & apply as modified, the rules as 
to nominations contained in that Act. Thus, 
they make it possible for any holder of War 
Savings Certificates to nominate recipients 
of the certificates held, & any such nemina- 
tion may include certificates held in excess of 
the authorised maximum, notwithstanding 
that certificates so held are liable to be 
forfeited.—He Kimper, VALE v. ROCKMAN, 
[1928 Ch. 749; 97 L. J. Ch. 430; 189 L. T. 
550; 72 Sol. Jo. 5465. 


853. Add. Annotation :—Apld. Green v. Weatherill, 


[1920] 2 Ch. 213. 


880a. —-— ——-- —---..]-- Fa p. Rosknow, [1885] 


W.N. 3. : 


Vol. XXXIX. Cases 38a— 266. 


ROYAL FORCES. 
Part I.--The Royal Navy. 


33a. Right to indemnity—For expenses in case of | 


damage to ship or stores.|—A Govt. steamer 
assisted a merchantman, on a stipulation to 
reimburse all expenses arising from damage 
to the steamer or the stores :—Held: such 
stipulation was no bar to salvage compensa- 
tion.— THE Lustre (1834), 3 Hag. Adm. 154 ; 
166 KB. R. 363. 


Annotations :—Consd. Tho Ewell Grove (1835), 3 Hag. Adm. 


209. 


Refd, The Lord Dufferin (1849), 7 Notes of Cases 


Supp. xxxili. 


56a. 


111. 





Ship ‘‘ specially equipped with salvage 
plant.’*]---A cable ship belonging to the 
Admilty. & in the employ of the Past Office 
rendered salvage services to a vessel, which 
had lost her propeller & required towace 


Part V.-- The 


Add. Annotation :---Refd. Nixon wv. A.-G., 


(1930] 1 Ch. 566. 


| 


-assistance, 


The cable ship was fitted with 
grappling ropes & other salvage gear, & 
was specially constructed for laying & repair- 
ing submarine telegraph cables :---Held : 
even assuming the equipment constituted 
‘“ salvage plant,” the vessel was not * specially 
equipped with salvage plant,” which meant 
plant of a kind that a vessel wonld not be 
equipped with except for the purpose of 
rendering salvage services, & the Admlty. 
were not entitled to claim salvage remunera- 
tion in respect of the services of the vessel 
under Merehant Shipping (Salvage) Act, 1016 
(ce. 41).-- Tits Moraana, [1920] P. 4425 89 
lL. J.P. 2323 124 1.1. 2543 86 T. I. 2. 


747; 15 Asp. M. 1. CC. 106. 


Regular Army. 


| 139. 


Add. Annolation: Consd, Nixon ow. A.C. 


(1980), 100 td. Ch. 70. 


Part VIII.---The Air Force. 


Acquisition of land.]—See CompuLsos.y PurcHASE, No. 208a, crete. 


Part X.—- Disciplinary Tribunals. 


281. Add. Annotation: Consd. Hearts of Oak Assurance Co. v. A.-G. (19681), 47 /T. TR. 579, C. A; 


Part 1X.._Matters Common to Navy, Army and Air Force. 


265. fAdd. Annotation :~- Consd. Mackenzie-Kennedy v. Air Council (1927), 138 1, T. &. 





PART V. SECT. 1. 


sa. Effect of enlistment. )}—- Enlistiment 
by a subject under the Militia Act, is 
in the nature of a formal transmutation 


ee ct ae — 


of a citizen into a soldier for the time | 


ene & as required by the Defence of 
the tealm, & does not constitute a 
contract between the subject & the 
rown creating mutual rights *X 
obligationus.—CooKkr v. FR. [1929] 
Ix. Cy R, 20.—-CAN. 


PART V. SECT. 3, SUB-SECT. 2. 


di. ---Military officers & 
soldiers, while in the service of the 
Crown hold their positions at & during 
the pleasure of the Crown. & no action 
at law Lies for their pay.—CooKk v. li., 





' Pensions Board 


ee eee ence ett oe ay ee 


(1999) Ex. C. RR. 20.-—CAN. 

sb. Jiension act of grace onty.)--- 
Pensions are an aet of grace & bounty 
of the Crown wldeh miust be left to the 
discretion of the Govt.; & there cats 
be no review of the Gis: etien of the 
by the et.—-THuomas 


rR. [1988] 2D. L. BR. 35: [19281 
- Exch. C. IR. 28.-—-CAN. 
sc. Jurisdiction of Federal Appeal 


Hoard.) In Jan. 1923, the Bourd of 
Pension Cotirs. refused pension in the 


“omatter of one S. on the ground that bis 


death was not uttributable to military 
serviee. An a was taken to the 
Federal Appeal Board under 13 & 4 
Geo. 5, e. 62, 8. 10, & the latter found 
the death was due to miltary service. 


FN te pe ee ee te een GEER LT Smee 1 me teens 
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. By 14 & 15 
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Geo, 4, «. 60, 8. 10, the 
Appeal Bourd was required to give 
certain dnfortvation in ith judigment. 
The Comres,, claiming the Appeal Board 
had not complied with the statute, 
refused to pay the pension, The 
Minister. under 18 & $9 Geo. 5b, «, 3%, 
H. SO (8), referred the inatter to this 
ct. for determination: Meld; the 
appeal having been heard & decldod 
in 1926, the question of (ts jurisdiction 
must be determined under the law in 
force at that tine, & under 13 & 14 
Geo, 5, «. 62, 8. 10, the Appeal Board 
had jurisdiction to hear & determing 
appeals fram the refusal of pension by 
the Board of Peuston Comps.) SKITCH 
?. MINIRTER Of PENSIONS & NATIONAL 
HEALTH, [193]} Ex. C. kt. 97.—-CAN. 


44* 


Cases 9—403a. 


9. 
iia. 


28a. 


180a. —-—— Pending alterations. |- - 


200. 
341." 
880. 
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ENGLISH AND Empree Digest SUPPLEMENT. 


SALE OF GOODS. 


Part |. 


Add. Annotation :—Refd. Dominion Press v, 
Customs & Excise Minister, [1928] A. C. 340. 


——,.]---BOWMAKER, Lp. v. WILLIAMS (1930), 
74 Sol. Jo. 836. 


Option clause--.Terms of future contract not 
set out.]---A contract relating to the sale of 
timber contained (inter alia) a clause pro- 
viding that the buyers should have the 
option of entering into a contract with the 
sellers for the purchase of further timber in 
the future. The option clause did not 
specify the precise kinds, sizes, & quantities 
of the timber to be supplied under the con- 
templated future contract, nor did it state 





ne 


the ports or the manner of shipment :— | 


». 


34. 


-The Contract of Sale Generally. 


Held: both on the authority of Muy «& 
Butcher v. The King ({1929] not reported) 
& on general principles that the option clause, 
in view of the number of matters relating to 
the future contemplated contract which it 
left undetermined, was not itself an agree- 
ment, but was only an agreement to make an 
agreement & was therefore not. enforceable 
at law.—Hinttas (W. N.) & Co., Lrp. v. 
Arcos, Lrp. (1931), 36 Com. Cas. 353, C. A. 


Add. Annotation :—Refd. Spyer v. Phillipson, 
[1931] 2 Ch. 183. 


Add. Annotation :—Refd. Dominion Press v. 
Customs & Excise Minister, [1928] A. O. 
340. 


Part I1.—Formation of Contract. 


“(GOLFING AMUSBE- 
MENTS, [Tp. v EviRARD & JELLIS (1931), 


765 Sol. Jo. 330. 


Add. Citations :—138 T.. T. 154; 
14; 33 Com. Cas. 101. 


72 Sol. Jo. 


Add. Annotation :—Retd. Royal Exchange | 


Assce. v. Hope, [1928] Ch. 179. 

Add. Annotationa :—-Consd. Gaze W. IL. & 
Sons v. Port Talhot Corpn. (1929), 93 J. P. 
89. Refd. Fe Windsor Steam Coal Co. 
(1901) (1928), 140 1. T. 80; Bentall, llorsley 
& Baldry v. Vicary (1930), 47 T. L. R. 99. 
Add. Annotations :-—Refd. Lever Sasi Ltd. 


v. Bell (1980), 47 T. L. R. 473 Robert A. 
Munro & Co. v. Meyer, [1930] 2 K. B. 312. 


408a. —--— Perishing of only part of goods.]—Sale 


of Goods Act, 1893 (c. 71), s. 6, applies where 
there is a contract for the sale of specific 
goods & a part, but not the whole, of the 
yoods has, without the knowledge of the 
partics to the contract, already ceased to 
exist.— BARKOW, LANE & BALLARD, LTD. v. 
Pui.ip Pumps & Co., Lrp., [1929] 1 
K. B. 574; 98 L. J. K. B. 198; 140 L. T. 
670; 45 T. L. R. 183; 72 Sol. Jo. 874; 
34 Com. Cas. 119. 











PART I. SECT. 1. 


ei, —---- Contract between fishermen 
& cannery. J--SaALo ov. ANGLO BRITCRIt 
COLUMBIA PACKING Co... LTp., [1929] 
1D. L. RR. 8745 1 W. Ww. RR. 385; 40 
B.C. . 481.—CAN., 


PART 1}. SECT. 2. 


ga. Real nature of transaction = re- 
garded — Provision for payment by com- 
mission. |-—By agreement between pltf. 
co. & deft., deft. was granted the sole 


Relling- rights for New Zealand = for 
certain of pltf. co.’s manufactures. 
Tho agreement provided that deft. 


should be entitled by way of remunere- 
tion to a “commission ” of 10° per 
cent. on the {involeed value of the 
manufactures, to be deducted by deft. 
therefroun.. Payments fer the manu- 
factures were to be made against, 
receipt of shipping documents by deft.’s 
London or other Knglish agent. In an 
action by pitt. oo. against deft. for an 
account of tho proceeds of sales of 
pitf. co.'s products by deft. :—Aeld: 
notwithstanding * that the agreement. 
wovided for the remuneration of deft. 
y way of a “ commission.”’ the pro- 
visions therein relative to payment for 
the goodra by deft. pointed to the 
relationship between the parties belug 
that of vendor & purchaser & the 
account should ot taken on that t basis. 
—GANNOW ENGINKERING Co., LTD. ¢. 
RICHARDSON, [1930] N. ZL. R. 361.— 


PART J. SECT. 6. 
eb. Shares in company.}—' Goods,” 
as dcefited in the Indian Contract Act, 


1872, comprise every kind of movable 
property, fucluding shares in a co. 
Dominao vt. De Souza (1028), I. Ll. R. 
50 All. 694.-—IND, 


PART II. soak i atin T— 
. (a). 

so. Marginal note—Giving power to 
tary or confirm option.}—Held: the 
contract form containing the marginal 
note constituted a memorandum suffi- 
ciont to satisfy Stat. Frauds.— 
J. B. ROGERS, eps v. HARRY LESNIE, 
hs eee! 27 8S R. N.S. W. 427; 
44 N Ww. 'N. 149.—AUS. 


PART I. ek re poor: 7.-— 


sd. Place of delivery.J—A_ verbal 
agreement, mnade at the business 
promises of the purchaser of goods, 
included a term that the vendor enous 
deliver the goods at the purchaser’s 
premises. Immediately afterwards a 
written order was sigued ou behalf of 
the purchaser, & handed to the vendor’s 
representative, which contained the 
names of the parties, particulars of the 
goods, & the price, & also the words 
** Please supply us with the following 
goods,” but which did not contain 
any further reference to the pecs at 
which the goods were to be delivered : 


mes ate ene eer A LL 


—Held: giving the ordinary business 


meaning to the words quoted, & having 
regard to the fact that the parties were 
business men, & to the circumstances 
in whieh the document was written, 
the document api eet with sufficient 
clearness where th ne rae of delivery 
of the goods was to & constituted 


14 


a sufficient note or memorandum of the 
agreement within Goods Act, 1915, 
kK. 9 (1).-- WISKIN t. TERDICH Bros. 
Pry., Lirp., (928) WV. L. R. 387: (1928) 
Argus L. R. 242.—-AUS. 


PART II. SECT. 4, SUB-SECT. 8.-— 
C. (d). 


86. Oral contract by agent—RKevoca- 
lion of agency before  signature.}— 
Mover & Co. ve. SMITH & GOLDRERG, 
Lrp., (1929) 14 D. L. R. 416; S.C. R. 
ra : affy., 11929) 2 Ia L. R. 542; 63 

. L. TR. 388.---CAN. 


PART II. SECT. 4, SUB-SECT. 9. 


339 Se ae Sl PAGE 22: 
Procron (1884), 5 O. R. 238.— -CAN, 

346 i. —— By erccution of contract.] 
—COOLIN v. COOLIN (Sask.), (1920 3 
W. W. R. 812.—CAN. 


PART Ii. SECT. 7, SUB-SECI. 1. 


sf. Meaning of “ cost landed price.’’) 
—REVILLON WHOLESALE, LTpD.  t. 
GAULTs, LTp., {1929} 3 D. L. R. 700; 
S.C. R. 528: affo., [1929] 2 D. L. R. 
217: 1 W. W. RR. 825; 24 Alta. L. Rh. 
129.---CAN. 

ag. ‘* Current market price.’’} --Deft. 
oil co. agreed to furnish pltf., a dealer, 
with gasoline ‘“‘at the same current 
market price "as furnished to the trade 
generally ; & becauae pltf. agreed to 
buy his gasoline from deft. for three 
years deft. agreed to give him an extra 
discount of one cent. The usual & 
current trade discount at the time waa 
four oente off the retafl or ‘ tank 
wagon price.” Subsequently deft. 


Vol. XXXIX.—Sale of Goods. Cases 424—619a. 


424. Add. Annotation :—Refd. Shell-Mex v. Elton 


Cop Dyeing Co. (1928), 34 Com. Cas. 39. 


480a. ‘‘ Current prices.’’]—-By an agreement dated 


July 12, 1927, pltfs. & defts. agreed that 
pltfs. were to deal with defts.’ entire output 
of Jarrow pig iron available for delivery in 
Scotland, pitis. undertaking to push the sale 
of the same in Scotland in preference to 
any other brand. They were to base their 
prices on the current prices for Middlesbrough 
pig iron, free on truck makers’ works or 
f.o.b. makers’ wharf, excluding Tees dues, 
& to pay cash on Mondays for the previous 
weeks’ shipments. Disputes having arisen 
between the parties about the prices which 
pltfs. ought to charge for the pig iron which 
they sold, defts. notified pltfs. that they 
terminated the agreement as from Apr. 22, 

1928. Pltfs. brought an action for br each 
of contract, because, as they alleged, defts. 
refused to supply them at ‘‘ the current prices 
for the Middlesbrough pig iron.’ 
contended that the phrase “ current prices ’ 

were the list prices which were published 
every week in a trad: newspaper by a group 
or combine of iron founders in Middlesbr ough, 
but pltfs. contended that ‘ current prices’ 

meant the price at which pig iron was actually 
being sold in Scotland by the sole agent of 
the combine :---Held: the expression ‘‘ cur- 


| 





a NT 


rent prices’’ in the agreement meant the list 
prices which were published every week by 
the combine in Middlesbrough, & did not 
mean the price at which pig iron was actually 
being sold in Scotland by the sole agent of 
the combine.—Jacks & Co. v. PALMER’S 
SHIPBUILDING & Iron Co. (1028), 98 L. J. 
a e 366 ; 140 L. T. 4738; 34 Com. Cas. 107, 


433a. Minimum price—-Construction of standard 


434. 
462. 


472. 


contract.|---The ct. held, on the construction 
of a standard contract for the sale of suyar- 
beet by the growers thereof to manufacturers 
of beet-suygar at a price depending on variable 
factors, there being a provision for a sliding 
scale minimum price & for a tonnage bonus, 
that the manufacturers were entitled to 
include the tonnaye bonus in the minimum 
price, & the bonus applied only if it would 
bring the contract. price above the minimum. 


--Brown & Sons v0, LANCOLNSIURE Brer 
Defts. Suaarn Co., Lap. (1029), 46 T. 1. RR. 199, 
p.c. 


Add. Annotation :-~Refd. Kesmere (Marl) v. 
Wallace, [1029] 2 Ch. 1. 
Add. Annotation :—-Refd. Shell-Mex v. Elton 
Cop Dyeing Co. (1928), 34 Com. Cas. 39. 
Ada. Annolation :—-Consd. Charles v. Cardiff 
Collieries (1028), 44 T. 1. RR. 448. 


Part IIl.—-Conditions and Warranties. 


512. Add. Annatation -—Refd. Morelli v. Fitch & 


Gibbons, [1928] 2 K. B. 636. 


527a. ——- ~-—.]--A quantity of Finnish timber 


was sold to buyers in J.ondon by a contract 
providing that the goods were to be properly 
seasoned for shipment, & that in the event 
of a dispute the buyers should not reject 
the goods but should accept or pay for thern 
against. shipping documents. Owing to bad 
weatber the sellers were unable to season 
part of the goods properly: -leld: the 
provision as to seasoning was not a con- 
dition but only a warranty, & therefore the 
buyers were not entitled to reject the goods, 
but could only claim an allowance off the 


rice.--MONTAGUE L. M&YER, Lrp. »v. 
SIVISTO (1929), 142 L. T. 480; 46 T. L. Rh. 


162 ; 74 Sol. Jo. 58, C. A. 


| 553. Add. - talions :- 


re ne tt cree Oe on 


558. 
564. 


6190. 


-affd. (1928), 
447. LR. 2975 17 Asp. M. 
Com. i 218, C. A. 
Add. Annotation ---Refd. Robert A. 
& Co. v. Meyer, [1930] 2 Ik. BR. 8t2. 
Add. Annotations :-- Asta (1) Consd. Montaguo 
lL. Meyer, Ltd. v. Osakeyhtio Carclia Tumber 
(1930), 836 Com. Cas. 17. Refd. Finlay v. 
.V. Kwik Hoo Tong, [1929] 1 K. B. 400. 
ca of wine of particular brand.:-. Pitf. 
asked for a bottle of S.’s zinger wine at the 
licensed premises of defts. While pltf. was 
endeavouring to draw the cork with a cork- 
screw, the bottle broke at the neck & injured 
him :---/feld: the sale was one by description, 
& the bottle was not of merchantable quality, 
& the condition that it was of such quality 
iraplied under Sale of Goods Act, 1893 (ce. 71), 


13S LL. T. 663; 
a (. 425: 35 


Munro 


Annotation :--Consd. Montague L. Meyer, Ltd. v. Osakeyhtio 
Carclia Timber Co. (1930), 36 Com. Cas. 17. 


trade description 
invoice.}—-Stopr v. Lint & Sons (1928), 72 


539a. Omission of usual 


Sol. Jo. 122. 


made apecial contracts with other 
dealers, representing about 90 per cent. 
of the trade. Under these contracts 
deft. was given the exchiusive sale to 
said dealers for a period of years & 
the deulera were allowed an extra 
discount of two cents over the usual 
four cents :—Held: said subsequent 
special contracts did not. displace the 
original “ current market price’? as 
the foundation of pitf.’s rights under 
his contract, &, therefore, he waa not, 
as he contended, entitled toa discount 
of acven conts below the retai) price.—- 
JACKSON v. SHELL Om Co., {1931} 1 
W, W. Rh. "i77.-_CAN. 


PART II. SECT. 7, SUB-SECT. 6.—A. 


sh. Sale of logs--Time for measure- 
ment-—HWhen delivered into water.}— 


; 


in 
LT. 21; 
p.c. 
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McKENZIE v. MCDONNELL, (1931] 
D. L. RR. 229.--CAN. 
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PART III. SECT. 2, SUB-SECT. 3. 


sl. Buyer to supply ship--Faiture to 
aupply within reasonable time. -- Liability 
in deemages. ]-—Sxow vr. Harnis, (1930) 
1D. &. KR. 802; 1M. P, it. 51.--CAN. 


PART III. SECT. 2, SUB-SECT, 6.-—A. 


115 if, —-——.} Where a sale, which 
Was not by order or description but of 
a specific chattel known to the buyer, 
Was made on the understanding & in 
the honest. belief that it. was inherently 
a better article than It really was, e.g. 
that it was a new motor car of recent 


inake, whereaa it was in fact a used & 


15 


s. 14 (2), had been broken, & pltf. was entitled 
to damages.-- Moreen vy. Pircu & GiRBONS, 
(1928) 2K. B. 636 ; 
44 7. 1,. 


JK. EB. 812; 140 
72 Sol. Jo. 503, 


07 J.. 
R. 737 ; 


ood 


CATO docar of an cariicr minke, but 
there was ono repre wentat fon or 
warranty, & tithe passed befere the 
parties discovered thelr inistuke, the 
purebaser was held not to be entitled 
to resclasion or other relef.- - BROOK 2. 
Fala 11930] 1 W. W. 505; 2 
L. Tk. 818.-- CAN. 


PART ISI. SECT. 3, SUB-SECT. 2.——B. 
ol. —--— Sale illegal.|\--A sale of @ 
large quantity of Intoxieating Iquor 
to pitf. 8S. was found to i iegral under 
Liquor Control Act, 1 8. O., 1027: 
Held: ny title to, or eon rty in the 
Hquor paaxed to S. by the aale. & ao he 
had no insurable joterest at the tins 
ot tts destruction by fire.-- SMITH v, 
ae ag par GUAHKANTY Cc., [1929) 4 
D. L. 486; 64 U0. L. KR. 240,—CAN. 


seem 


Cases 621—645a. 


621. 


Add, Annotation :—Refd. Barker v. Agius 
(1927), 33 Com. Cas. 120. 


622a. Goods ‘‘ready for shipment.’’}—Scllers in 


629. 


632. 


643a. -----.]~- 


Annotations -—N.F, 
144, 


643b. 


Annotations : 


TTY 3 


Aporvd. Ward v. Hobbs (1879), 48 L. J. Q. B. 281. 
Gorton vt. Macintosh (1882), Sl W. 


643c, —---.]}--Although a ship be sold 


Finland sold to buyers in England a quantity 
of timber. The contract described the sale 
as a sale of “ wood goods hereinafter speci- 
fied,”” to be loaded at one of two named 
ports & ‘‘ to be ready for shipment on June 15, 
1928.” A specification followed, giving par- 
ticulars of the timber sold, & at the foot of 
ithe contract was the stipulation ‘** loading 
ee & ready date to be definitely declared 
to buyers by Apr. 1, 1928.”’ Several clauses 
were printed on the back of the contract, one 
of them being ‘‘ the buyers shall not reject 
the goods herein specified... .” In the 
events which happened delay occurred in 
delivery of the timber, & a large proportion 
of the goods which were finally tendered 
consisted of goods of the 1929 season & not 
of goods which had been ready for shipment 
on June 15, 1928. The buyers refused to 
accept some of the goods so tendered &, as 
required by the contract, the dispute was 
referred. to arbn. An award was made in 
the form of a special case, deciding, subject 
to the opinion of the et., that the buyers 
were entitled to reject :-—Held : the date of 
readiness for shipment was of the essence of | 
the contract, & the words ‘ready for ship- 
meht on June 15, 1928,” were part of the 
description of the goods sold .. were not a 
mere warranty ; & the clause. providing that 
the buyers should not reject, though not 
required in cases where there had only been 
& breach of warranty & intended to protect 
the seers where there had been a breach of 
a condition, did not apply where the goods 
tendered by the sellers were not of the 
contract description. - MONTAGUE L. MEYER, 
Erp. vo. OSAKEYATIO CARELIA TIMBER Co., 
Lrp. (1930), 86 Com. Cas. 17, C. A. 


Add. ~ Annotation -—Refd. Canada Atlantic 
Grain lexport. Co. (Ine.) v. Idilers (1929), 35 
Com. Cas. 90. 


weldd. Annolation ¢ 
Cirain Export Co. 
Com. Cas. 90. 


-MELLISH@. Morreux (1702), Peake 
170 FLOR. 113, N.P. 

Baglehole v. Walters (1811), 3 Camp. 

Refd. Pickering r. Dowson (1813), 4 ‘Taunt. 779. 

~—--~.|—-If a ship is sold ‘ with all faults,” 
the seller is not liable to an action in respect 
of latent defects whieh he knew of without 
disclosing at. the time of the sale, unless he 
used some artitiee to conceal them from the 
purchaser.--- BAGLEHOLE v. WALTERS (1811), 
3 Camp. 154: 170 KE. R. 13888, N. Py 


»--Apld. Pickering vr. Dowson (1813), 4 
Bywater vo. TWchaurdson (1834), 1 Ad. 


--Refd. Canada Atlantic 
(Inc.) v. Milers (1920), 35 


158 ; 


Taunt. 
& EL 508. 


K, 23: 


‘to he | 
taken with all faults,’ the vendor cannot | 
avail himself of that stipulation, if he knew 
of secret defects in her, & used means to 
vrevent the purchaser from discovering them, 
or niade a fraudulent representation “of her 


_coudition at the time of the sale.--SCHNEIDER 


PART Ill. SECT. 4, SUB-SECT. 2.—A. 


623 


oeeees eye, 





(1901), 21 


vi. ——- -———.)—FoxtTon v. | 393.—CAN. 





ee rene pe a ee 


HAMILTON STEEL & IRO 
oO L. T. 286; 


16 


Annotations :—Consd. Ward v. Hobbs (1877), 3 Q. 
Refd. Cornfcot v. Fowke (1840), 6 M. & W. 358. 


ENGLISH AND Emprre Dicest SuPPLEMENT. 


v. HEATH (1813), 3 Camp. 506; 170 IE. R. 
1462, N. 


B. D. 150. 


-}—A contract for the sale of about 
1,500 tons of meat & bone meal provided 
that the meal was to be of a certain specified 
quality, & that it was to be shipped 125 tons 
monthly during 1928 in equal weekly quanti- 
ties. The contract also provided that ‘“ each 
delivery or shipment shal] be treated as a 
separate contract. & the failure to give or to 
take any delivery or shipment shall not 
cancel the contract as to future deliveries or 
shipments.” ‘ The goods to be taken with 
all faults & defects; damaged or inferior, 
if any, at valuation to be arranged mutually 
or by arbitration.’’ The sellers made several 
deliveries under the contract amounting to 
nearly half the contract amount which the 
buver accepted, but eventually the buyer 
requested the sellers to cancel the delivery 
of 782 tons then due for delivery under the 
contract, which the scllers consented to do 





‘on the buyer agreeing to pay £782 by four 
‘instalments on specilied dates. 
paid two instalments under the agreement, 


The buyer 


& then discovered that all the meal that had 
been delivered to hin under the contract 
had been adulterated & was not of the con- 
tract description, so that the deliveries might 
have been rejected by him. Ie thereupon 
refused to pay any f urther instalments’ under 
the agreement. The sellers. who were blame- 
less with regard to the adulteration & had 
delivered the meal in good faith. thereupon 
brought this action to recover the balance 
of the £782 due under the agreement. The 
buyer by his defence alleged that the agree- 
ment was made under a mutual) mistake of 
fact in that both the sellers & the buyer 
contracted in the belief that the goods sup- 
plied by the sellers were tn accordance with 
the contract. whereas the meal was not in 
accordance with the contract, & he counter- 
claimed for rescission of the agreement & 
for the return of Che money paid under it 
& also for damages for the breach of con- 
tract :——Held: the various deliveries of 
meal which had been made by the sellers 
before the date of the agreement did not, by 
reason of the adulteration, answer the con- 
tract description & therefore might have been 
rejected by the buyer if the defects had been 
discovered in time, notw ithstanding the 
clause in the contract: “the goods to be 
taken with all faults & defects, damaged or 
inferior, if any, at valuation to be arranged 
ee a because that clause apphed only to 
goods which answered the trade description, 
®& did not shut out the overriding warranty 
in Sale of Goods Act. 1893 (c. 71), s. 13, that 
in a sale of goods by description there js an 
implied condition that the goods shall corre- 
spond with the description. Further, that 
the clause in the contract that ‘' Each 
delivery or shipment shall be treated as a 
separate contract, & the failure to give or 
to take any delivery or shipment shall not 
cancel the contract as to future deliverics or 
shipments ”’ could not be cunstrucd so as to 
defeat the rights of the buyer under Sale of 


| igri no omemenpattne mgr <Onep—eh eete me RE Ei ry rE Are EDAD Dt a ont 


nN Co., 


MADER 1. 


623 vil. 
i QR. & 0.) 


10. L. R. {| Jongs (1875), ), 10 N. .S. } 
82.—CAN. 


Vol. XXXIX.—Sale of Goods. Cases 645a—916a. 


Goods Act, 1893 (c. 71), s. 81 (2), to treat the 
breach of contract by the sellers as a repudia- 
tion of the whole contract ; notwithstanding 
that the sellers had no knowledge of the 
defects & had no intention to deliver defective 
articles, inasmuch as the intention of a seller 
must. be judged from his acts. But although 
the buyer, if he had at the date of the agree- 
ment for cancellation ascertained all the 
facts relating to the past deliveries, might 
have been entitled to treat the contract as 
having been repudiated by the sellers, yet. 
as it was in the 
whether he would have so elected. the defence 
that the agreement had been entered into 
under such a mutual 
justify a rescission of the agreement failed, 
even apart from any question of restitutio in 
inteqrum. 
to damages in respect. of the defective quality 
of the meal that had been delivered, & to 
a declaration that, in view of the defective 
quality of the meal, he was not. bound to 
take delivery of the meal that was un- 
delivered.—Roperr A. Munro «& Co., 
Lrp. ve. Meyer, (130) 2 K. BR. 812; 99 
L. J. K. B. 708; 143 L. T. 565; 35 Com. 
Cas. 232. 


674a. Timber sold as ** under deck ’’— Carried on 


deck & damaged.]- -Buyers bought a quantity 
of timber to be shipped from Sweden to 
London, the contract describing the goods as 
‘under deck ” & providing that “ the buyers 
shall not reject the goods herein specified, but. 
shall accept or pay for them in terms of the 
contract against shipping documents.’?” When 
the timber arrived the buvers found that 
almost the whole of it had been carried on 
deck & had been damaged by sea water, 
& they refused to accept it, on the ground 
that it was not the timber specified in the 
contract :--Jleld :) the words “ under deck ” 
were a condition of the contract, & were 
part of the contract deseription of the goods, 
& on both grounds the buyers were entitled 
to reject.—MOontTaAcGuke L, Meyer, Urb. v. 
Travaru A/B H. CoRNELIUS, OF GAMLEBY 
(1930), 46 T. L. K. 558; 74 Sol. Jo. 466. 


675a. Etlect of adulteration. |—Konerr A. MUNRO 


& Co., Lrp. vu. Miyer. No. 645a, ante. 


682. Add. Amnulation :-—Refd. London Loleproof 


Hosiery Co. v. Padmore (1023), 44 T. lL. i. 
490. 


726. Add. Annotution :—-Refd. Canada Atlantic 


Grain Export Co. (lnc.) v. Eilers (1929), 35 
Com. Cas. YU. 


744a. Effect of Sale of Goods Act, 1893 (c. 71), 


Ss. 14 (1).i:—-MEpway O1L & Sronace Co., 
Lrp. +. Sinica GEL CokPpn. (1028), 33 Com. 
Cas. 195, UL. L. 


et 








766. Add. 


Annotation :——-Refd. Canada Atlantic 
Grain Export Co. (Inc.) v. Eilers (1929), 35 
Com. Cas. 90. 


780a. ——_- —~— Bottle---For wine.]—-MoRELLL v. 


782, 
788. 
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Fire & Gtnsons, No. 61fa, aute. 

Add. Annotation :—Refd. Morelli v. Fitch & 
Gibbons, [1928] 2 K. 1B. 636, 

Add. Annotation :-—Refd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay »v. Driscoll, 
[1929] 1 K. B. 470. 


790. Add. Annotation :---Rofd. Canada Atlantic 
circumstances doubtful Grain Export Co. (Inc.) v. Eilers (1029), 35 
Com. Cas. 90. 
813. -idd. Annotation :-—Refd. Canada Atlantic 
mistake as would Grain Export. Co. (Inc.) v. KMilers (1020), 35 
Com, Cas. 90. 
} 877. Add. Annotation :---Refd. Walton Harvey, 
The buyer, however, was entitled Ltd. v. Walker & Homfrays, Ltd., [L981] 1 
Ch. 274. 
877a. Nomination of vessel by buyer.--No 





warranty of seaworthiness.]—A contract for 
the sale of oil by a@ scries of deliveries pro- 
vided for delivery at RB, into tank steamers 
of the buvers, & 15 days’ notice of arrival of 
steamer was to be given to the sellers. The 
contract further provided that in the event 
of anecidents on beard steamers the operation 
of the contract. was to be suspended & at the 
buvers’ option the contract quantity was to 
be reduced pro rata, Porone of the deliveries 
the buyers nominated a steamer which Chey 
had on time charter, but at the time the 
steamer, without the knowledge of the 
buyers, was unsceaworthy, & the buyers, on 
learning that) the steamer had hae an 
accident & must be dry docked. tntimated 
their exercise of their option te reduce the 
quantity of oi) to be taken. ‘The sellers 
contended that it was the duty of the buvers 
io cbharter some other vessel: -- Jel: ona 
case stated by an arbitrator, the buyers did 
not warrant the seaworthiness of vessels 
Which they momdinated for the perfortiance 
of such a contract. & they were entitled to 
exercise their option.- Mepway Om & 
STORAGE Co,, Lap. ee. RUsS-UAN OWL PRODUCTS, 
Lrp. (1951), 47 Ted. 2. fs 5 To Sol, do. 408, 


885a. Date of shipment -—-In bill of lading —-C.i.. 


con .ract.|--JaMbEsS FINLAY & Go.com N.Y. 
Kewis lloo Tong THANDEL MAATSCHAPPL, 
No. Labbay qoast. 


893. Add. Annotation -- Reftd. Livock +. Pearsan 
(1028), 33 Com. Cas. PSs, 
916a. —~-- Warranty excluded as to defect not 


ee 





eee 


apparent on reasonable examination | 
Claimants, grain exporters in Canada, sold a 
quantity of barley to resps., merchants in 
Germany. The sale was on c.i.f. terms, & 
the contract contained a clause providing 


Oe ee ett Nn Le =e eres Ma Ben ee ee 2 acto 


tee Ry me tyme ee 


PART Il. SECT. 17, SUB-SECT. 2. 


PART III. SECT. 5, SUB-SECT. 1. 

681 viii. -——— ———- —-—-.]— MURRAY 
vw. KEEVES Scurrety Co., [1928) 2 
D. L. I. 873.—CAN. 


PART Ill. SECT. 5, SUB-SECT. 2.—A. 

af. Exceplions to rule—Gooda in- 
tended for one purpose— U ue fur another.) 
—McCNEILL tv. MOTUR SERVICE CO. 
(Alta.), {1929} ] LD. L. ht. 594.— CAN. 


PART III, SECT. 5, SUB-SECT. 2.— 
B. (a). 


sg. Proof that purpose known—WNot- 
uwtinstunding warranty limtting cia to 
—Ckiss t. ALEXANDER (1928), 28 5. R 
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| 
| 


: 


N.S. W. 297; 45 N.S. W. WM. 76.-—- 
AUS. 


PART III. SECT. 5, SUB-SECT. 3.--A. 
765 v. w— WINSBLEY ROK. 1. 

WoopFIELD Importing Co., (1929) 
.24 L. RR. 480.—N.Z, 


PART Hl. SECT. 17, SUB-SECT. 1. 

sh. Gorda ‘to be reshipped” by 
vendor—W hether reshipment bp carry 
cessel necessury.-—SCARLETY & Co, 
H. A. STEPHENSON & SON, LTD., (1929) 
W. A. L. R. 3.-—-AUS. 

sk. /nsurunce by ctendor—Parol eri- 
dence.j— WATERLOO MOTORS, LTD. ». 
Frioop, (1931) 1 D. L. R. 72.—CAN. 
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| 
3 


al. Sale of seed flac.) The representa: 
Hon by « farmer selling seed tax thut 
ik was good seed flux held to be a 
warranty.-- ULE t. KHOKKKER, (1928) 
13a L. 1 7: 37 Mun. L. RR. 154; 
(1yz7]3 W. W. It, 636.—CAN, 


PART III. SECT. 18, SUB-SECT. 1. 


ec. Itevsd. on the farts, 59468. C. R. 
118. 
Oi, ----— + ~:~. }-- HAVES MANUS 


FACTCHISG Co. ». Penpcr & Corn, 


PART III. SECT. 18, SUB-SECT. 2. 
k, Fievsd., 43 &, Cc. R. Fl4, 


Cases 916a-——1091a. ENaLisH AND Empire Digest SUPPLEMENT. 


that the grain was not warranted free from 
defect. rendering it unmerchantable if such 
defect would not be apparent on reasonable 
examination. The barley was of a type 
which was generally used for feeding pigs, & 
shortly before the consignment which was 
the subject of this contract arrived in 
Germany other barley from the same crop 
had been delivered to German buyers & had 
been giver by them to pigs, with the result 
that the pigs refused to eat it or, if they ate 
it, became ill. The German Govt. thereupon 
ordered that no further barley of the crop 
should be admitted into the country until 
they had made an analysis & discovered the 
cause of the trouble, & accordingly when the 
barley covered by this contract arrived 
resps. refused to take up the ducuments, & 
eventually the barley was resold at a lower 
price. The claimants, in an arbn., claimed 
as damages for non-acceptance the difference 
between the contract price & the price 
realised on resale, & the arbitrators decided 
in their favour, subject to the opinion of the 
ct. on @ special case. It appeared that the 
barley was infected by a fungus which pro- 
duced the ill-effects complained of, but that 
the presence of the fungus could not have 
been ascertained by any ordinary commercial 
exatination :—-leld: (1) as the defect was 
not one which could have been discovered 
on any reasonable examinati-n by claimants 
before shipment, claimants were protected 
by the contract & were entitled to recover ; 
(2) the finding of the arbitrators that the 
barley was not in fact unmerchantable could 
‘not be upset on the evidence. The award 
was therefore confirmed.—-CANADA ATLANTIC 
GRAIN Export Co. (INC.) v. ELLERS (1929), 
35 Com. Cas. 90. 
Add. Annotation :—Refd. Green v. 
Ltd. (1931), 47 T. L. R. 336. 
926. Add. Citution :—-33 Com. Cas. 120. 


927. Add. Annotations :—Refd. Guy-Pell v. Foster, 
[1930] 2 Ch. 169; Huntoon Co. v. Kolynos 
(Incorporated), [1930] 1 Ch. 528. 


Add, Annotation :—Refd. Lynn v. Bamber, 
[1930] 2 K. B. 72. 

Add. Annotation :—As to (1) Refd. Sagar v. 
Ridehalgh (H.) & Son, Ltd., [1931] 1 Ch 
310. 


937. 
961. 


980. Add. Annotation :—Refd. Sagar v. Ridehalgh 


(H.) & Son, Ltd., [1941] 1 Ch. 310. 


Add. Annotations :—Consd. Re Hall & Pim’s 
Arbitration (1928), 139 L. T. 50. Apld. 
Dobell (C. G.) & Co. v. Barber & Garratt 
(1930), 47 T. L.. R. 66. Refd. Finlay v. 
N. V. Kwik Hoo Tong Handel Maatschappij, 
[1928] 2 K. B. 604. 


Add. Annotations :—Apld. Barker v. Agius 
(1927), 33 Com. Cas. 120. Refd. Dobell (C. G). 
& Co. v. Barber & Garratt (1930), 47 T. L. R. 
66; Huntoon Co. v. Kolynos (Incorporated), 
[1930] 1 Ch. 528. 


1001. Add. Annotation :—Apld. Dobell (G. C.) & 
* Co. v. Barber & Garratt (1930), 46 T. L. R. 
420. 
1016. Add. Annotation :—Refd. Finlay v. 
Kwik Hoo Tong, [1929] 1 K. B. 400. 


1024. Add. Annotations :—Apld. Silver v. Ocean 
Steamship Co. (1929), 46 T. L. KR. 78. Refd. 
Evans v. Webster (1928), 45 T. L. BR. 136. 


1025. Add. Annotations :—- Refd. Finlay v. N. V. 
Kwik Hoo Tong Handel Maatschappij, [1928] 
2 K. B. 604; Banco de Portugal v. Waterlow 
& Sons, Ltd. (1931), 47 T. L. R. 359. 

1026. Add. Annotations :—Apld. Finlay (James) & 
10. vs. N. V. Kwik Hoo Tong, [1929] 1 K. B. 
400. Refd. Foscolo Mango & Co. v. Stag 
Line, L.td., [1931] 2 K. B. 48. 

1029. Add. Annotation :—Consd. Dobell (C. G.) & 
Co. v. Barber & Garratt (1930), 47 T. L. R. 
66. 
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Part IV.—Effects of the Contract. 


1089. Add. Citations :—affd. (1928), 188 L. T. | 1089a. ———.]—SHELL-MEx, LTp. v. ELTON Cop 
663 ; 44 'T. L. R. 207; 17 Asp. M. L. C. 428 ; DYEING Co., LTp. (1928), 34 Com. Cas. 39. 


833 Com. Cas. 213, C. A. 1091a. Notice of 3 of appropriation—When required. }— 
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PART aC SECT. 18, SUB-SECT. 1—A, 
927 “The fact 
that. a Stak ‘for the sale of goods 
negatives warrantien dovs not prevent 
a buyer whose acceptance of the goods 
disentitles him to rescind the contract. 
for breach of a coudition from treating 
age breach as a breach of warranty 
MeRrewon rb daiagus = thorefor.- 
Nicuon ¢ ne Motors, Lrn., 
ise 4 631 7 3D. L. R. 
270; 24 Mia L. Ae 441.--CAN, 


PART III. SECT. 19, SUB-SECT. 1.—B. 
d. Revad. on the facta, 595. C. R.118. 


PART III. mi: Pac ae 2.— 


sl. Nominal’ 
Warp, [1928] 4 D oe on ere Swed § 
W.W.R. 341;37 Man. L. R. 358 CAN, 

em. £.0.0. contract— Damayecs at date 
of delive ra “BRONSTONK Ai BURDET!, 
[1928] 1 R. 877 


80. ireack ‘of carrainly of age of car—- | 
am 


Necessity for proof nage. |-— 
esc Co., 


HUDSON _ ¢t. \TRON 
[1931] 3 W. W. R. 621.—CAN, 


PART III, SECT, 19, SUB-SECT. 2.— 
g i. ——.}—Circumstances in which : 


—y 


a 


—Helil: pitt, wan not entitled to 
damages for the loss alleged to have 
been sustainod by him by his inability 
to carry out contracts into which he 
alleged he had cntered.-—-MCKENNY v. 
DRUMMOND & YDvornersky (1927), By 
. A. L. RR. 6.-—-AUS. 

s0. Return of ypurchase-money.)— 
McKENNY t. sd eaves ier ~ DVORKTSKY 
(1927), 29 W. A. L. KR. 6.—AUS. 


PART IV. SECT. 1, SUB-SECT. 1. 

1032 xii, ——-—-.]--MARCUS CLARK 
CAC EAA: LTp. rv. ae (1925), 

0G. L. R. ae [1928 } V.L. RR. 293 ; 
1928) Angua . 189. | UB. 

1082 xiii, ——~— ae Mar. 1928, pitf. 
sold to deft. certain movables in terms 
of a written agreement which provided 
that delivery should be given = inmme- 
diately, that the purchase price should 
be paid In two iInatalments in June, 
1929, & Dec. 1929, respectively, & 
that ownership should not pass until 
the whole price bad heen paid. In 
June, 1929, pitf. sued deft. for cancella- 
tion of the agreement, redelivery, & 
damages’ on the ground of deft.’s 
failure to v the first instalment. 
Deft. exoep to the declaration on 


18 


| 
| 
| 
| 
| 


| 


sacra ground that. the claims for cancella- 
tion & redelivery were bad in law, in 
the absence of any provision in the 
agreement for [ts cancellation on non- 
mayinent of the first instalment: 
lela; allowing the exception, 

provision in the agreement postponing 
the passing of ownership did cot take 
the care out of the terre rule,— 
STRACHAN t. NEL (1929), 50 N. L. RR, 
274.--S. AF. 


sp. Property passing under consent 

juayment --- Failure of purchaseg to fulfil 

terns of judgment.}--DONALDBON — ft. 

ALBERTA bounpry & MACHINE Co., 

Lrp., (1930) 1 W. W. R. 42635 1 
--CAN. 


the 





D. L. R. gtk. 
PART IV. aaah 1, ada laies 3.— 
1062 {. obas & inspection, 


—~ Under the contract ine question for the 
sale of cedar poles to be mauufactured 
by the seller, the * individuality ” or 
identity of the 8 conld not be 
finally determined until after the final 
Seal ~~ a. rection provided for by the 

t, & that, therefore, it was not 
Dutil thet that the roperty io the 
poles would paas.—NAaUGLE POLE & 


(1261. Add. 
1268. Add. 


1272. Add. 


1861. Add. Annotation :--—~Refd. 


1376a. 
contract--Agreement for dolivery order ‘‘ from | 1399. Add. 


(B. C.), [1929] 3 W. W. R. 730.— CAN. 


PART IV. SECT. a we SUB-SECT. 3.— 
B. (b) if. 


1081 xli. ——-.}—CorFreEey v. Py haat 
3) 1091 i. Validity of ap 
title to goods.j—-The 
of Guods Act that under a contract for 


the sale of unascertauined goods by 
description tho 


passes 
description & in a deliverable state are 
unconditionally appropriated tu the 


Vol. XXXIX.—Sale of Goods. Cases 1001a—1404. 


Applte. sold to . by a c.if. contract a 
quantity of Australian wheat to be shipped 
to London or Hull by one of two named 
steamers, the contract providing that 
“Notice of appropriation with ship’s name 
date of bill or bills of lading & approximate 
i heveerg loaded shall within 21 days from 


ate of bill of lading be cabled by the shipper | 


. » « direct to his buyer... orto his... 
representative in Europe. ... If vessel is 
named in contract no appropriation chall be 
deemed to be necessary. Provisional invoice 
based on bill of lading weight with ship’s 
name & date of bill of lading shall be sent 
by shipper’s house . . . to his buyer within 
seven days after arrival of documents in 
Europe... .” The bills of lading were 
dated Sept. 13, 1929, & the only appro- 
priation (if any) gave their date as Sept. 4, 
1929, & stated the name of the steamer, 
which was one of the two mentioned in the 
contract. The invoice sent later gave the 
true date of the bills of lading, & the buyers 
refused to accept the documents on the 
ground that the invoice did not agree with 
the appropriation :—Held: as no vessel was 


named in the contiact in such a way that the |. 


contract could attach to her, notice of appro- 
priation was required, &, as a correct notice 
of appropriation had not been given, the 
buyers were entitled to reject.—DaLegty & 
Co... Lip. v. BRADFORD (T. G.) & Co., Lop. 
(1930), 46 T. L. R. 274 ; 35 Com. Cas. 213. 


1252. Add. Annotation :—Refd. Buller & Co., Ltd. 


v. Brooks (T. J.), Ltd. (1930), 142 L. T. 876. 


1258. Add. Annotation :—Consd. Leitch (William) 


& Co. v. Leydon, Barr (A. G.) & Gov. 
Macgeoghegan, (1930) 47, TT. L. R. 81. 
Annotation ;—Refd. Simeons 7. 
Durand’s Trustee, [1928] 2 K. B. 66. 
Annotation :—Refd. Simeons  »v. 
Durand’s Trustee, [1928] 2 K. 14. 66. 


Annotation :— Refd. Simeons v. 
)urand’s Trustee, [1925] 2 K. HB. 66. 


1855. Add. Annotation :—-As lo (3) Refd. Flatau, 


Dick & Co. vu. Keeping (1081), 86 Com. Cas. 
248. 

BFlatau, Dick &. 
Co. v. Keeping (1931), 36 Com. Cas. 248. 


1862. Add. Annotation :---Dbtd. Flatan, Dick & 


1%. v. Keeping (1931). 386 Com, Cas. 243. 
Delivery order not in accordance with 





bond ’’— Delivery order of goods in bond.}|—F., 
a tinancier, L., a distiller, D. & M., a firm 
of shipbrokers, & one A. were minded to load 
a ship with a cargo of whisky to be carricd 
across the Atlantic & sold in the U.S. or at 
some point from which it could easily be 


anges RE fey etme ot Ee Ree 


HUNTER v. TRANS-CANADA FINANCE 

WwW. W. f. 
36 Man. L. HR. 571 | 
3465 (19203 
AN. 


Coren,, {18301 1 
Dy ££. RR. 275; 


Tir Co. or Canapa, LTD. v. WIT8ON | contract, cunnot apply to the case | had ae although the hay had not 
j 
| 
! 
| 


VV. 


opriation— 
rtation by sellers cllers without 
rovision of Saic 
to have it p 


roperty in the 


| 

| 

| 
oods | cars :-—He 
to the seller when goods of that 


Se nS my ct me 


| 
| 


| 
| 


smuggled into the U.S., in violation of the 
laws of that country. D. & M. entered into 
a contract to buy a steamer for £2,565; F. 
advanced £256 as a deposit on the purchase. 
On Oct. 26, 1927, an agreement was entered 
into between F., L. & D. & M., whereby L. 
agreed to sell to D. & M. 7,500 cases of whisky 
at 27s. 6d. a case free on board at Leith or 
Glasgow to be delivered ex warehouse not 
Jater than Nov. 26. IT). & M. were to take 
delivery on board a vessel of a regular line 
of steamers. Payment was to be made by 
a bill for £5,500 drawn by F., accepted by A. 
& indorsed to L., & a second bill for £4,812 
uccepted by A. & PD. & M., both bills to be 
payable ninety days from Nov. 26, & to be 
drawn & accepted on Oct. 26 & handed to L. 
{o hold as security until he should hand the 
shipping documents or delivery order from 
bond on or before Nov. 26. I. agreed to 
lend D. & M. £2,500 for the purchase of the 
steamer, the loan to be secured by a first 
mintge. on the steamer. I. agreed to lend D. 
& M. £1,000 at 40 per cent. per annum 
interest to be secured by a second mtge. on 
the steamer. D. & M. agreed to insure the 
steamer for £1,000 against all risks, including 
seizure or confiscation, & £2,600 against 
marine risks & deliver to L. cover notes for 
£1,600 & £1,000, & to EF. a cover note for 
£1,000. F. & LL. agreed jointly to underwrite 
the insurance for £1,000 ayvainst confiscation 
at; a figure to be agreed in the event of the 
ordinary market rate excecding thirty guineas 
per cent. D. & M. agreed to provide £1,800, 
the estimated balance requirud for the 
equipment of the steamer for the voyage. 
Delay baving occurred in naming a liner 
tu bale delivery of the whisky & in equipping 
the steamer for the adventure, L. gave to 
). & M. a delivery order addressed to Lhe 
keepers of the bonded warehouse where 
the whisky was in store. [). & M. immediately 
pledged the whisky for £500. FF. hearing of 
this paid olf the loan & took a transfer of the 
delivery order :--Held: J. by giving the 
delivery order to DD. & M, had not committed 
a breach of the agreement, & if he had, §. 
could not complain of the breach after having 
himself taken a transfer of the delivery 
order.-- -FOsTER v. DitiscoLn, LINDSAY v. 
ATIFIELD, LINDSAY ¢. DiascoLn, [1928] 1 


K. B. 470; 98 TJ. KR. BB. 2825; 140 LT. 
470; 45). I. R. 185, C. A. 
Annotation :-- Refd.  Knelish  fTop 


Growers ©. Dering, [1928] 2 kK. &. 174, 


| 1403. Add. Annotation :-—-Apld. Palmolive Co. (of 





~ 


where when the appropriation is made 
the seller has no title fo the goods.-- 


revay., (1930) 1 D. L. R. 
3 W. W. R. 608, C, A.---C 


PART IV. SECT. 1, SUB-SECT. 5.-—C. 

1208 iv. ——- ——-~.]--Where on a 
sale of stacks of hay the buyer agreed 
& the seller under- 
tgok to load it when bailed into the 
ld: the flatter undertaking 
was ao supplementary obligation dls- 
tinct from the essentials of the cuntract 
of sale, & that the property in the hay 


19 


England) v. Freedman, [1028] Ch. 264 


1404. Add. Citations :--{1928] Ch. 264; 138 1. T. 


274. 


oe on fe nt mee 


en Ho loaded by the soller.— 

vw BERTHoLer, [1028] 2 
D. L. R. 601; (1928) 1 W. WR, 843; 
37 Man. I. hk. 307.-——-CAN. 
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| PART IV. SECT. 1, SUB-SECT. 9.—B. 

| sq. Asaumplion of cluttel mortgage 
us part of gurchase-price---Liabtlity to 
indemnify aciler.j--Where on a Bale of 
personal property the buyer assumes a 
ehatte!] mtge. thereon as part of the 
purchase-price, he Is under an implied 
Obligation to indemnify the seller 
against the latter's personal Uabtlity 
to the mtgee.---WALKER 0. WOODYATT, 
[1931] 2 Wo W. OR. 806; 3D. I. RK 
516.— CAN. 


Cases 1409-—1812a. ENGLISH AND Empire Dicrest SuPPLEMENT. 


1409. Add. Annotation :—Consd. Palmolive Co. 
(of England) v. Freedman, [1928] Ch. 264. | 


1417. Add. Annotation :—Refd. Shell-Mex v. Elton 
Cop Dyeing Co. (1928), 34 Com. Cas. 39. 


1421. Add. Annotation :—Refd. Shell-Mex v. Elton 


Cop Dyeing Co. (1928), 34 Com. Cas. 39. 


1435. Add. Annotation :—-Refd. Barker v. Agius 
(1927), 88 Com. Cas. 120. 


1441. Add. Annotation :—Generally, Refd. Buller 
& Co. v. Brooks (T. J.), Ltd. (1930), 142 
L. T. 576. 


Part Vi.-—Performance of the Contract. 


1616. Add. Annotation :--As to (1) Refd. Royal 
Ixchange Assce. v. Ilope, [1928] Ch. 179. 
1569. Add. Annotation :—Refd. Shell-Mex v. Elton 
Cop Dyeing Co. (1928), 34 Com. Cas. 39. 
1682a. -——.]—GABRIEL, WADE & FENGLISH, Lp. 
v. ARcos, LTp. (1929), 73 Sol. Jo. 483. 
———.]—-TAMVACO v. LucAS (1859), 1 
120 E. R. 1027, 1032; 
LUCAS, 
5 Jur. N. S. 731, 


1686a. 
Er. & FE. 581, 592; 
aub nom. TANVACO V. 
150, 301; 1L. T. 161; 
1258; 7 W. fh. 568. 





Annotations :— Consd. Shipton, Anderson & Co. t. Weil Bros. 
- Refd. Ireland +. 


& Co., (1912) 1 K. BB. 574 
(1866), L. R. 2 Q. B. 99. 


1745a. Agreement to cancel future instalments— 
In consideration of payments by buyer—- 
Buyer ignorant that goods not corresponding 
With description.-- Rights of parties. ] 
A. Munro & Co., LYp. v. MEYER, No. 646a, 


ante. 


1747. Add. Annotation :---Refd. Robert A. Munro 
& Co. v. Meyer, [19380] 2 K. B. 312. 
Annotation ; —— Consd. 
31930) 2 K. B. 
~ Notwithstanding agreement that each 
instalment separate contract ---Goods not 
corresponding with description. ]— ROBERT A. 
Mryrr, No. 645a, 


Add. 
Munro & Co. v. Meyer, 


17692. —--- 


£769. 


Munro & Co., Lrp. v. 
ante. 
1801. Add. Annotation :---Refd. 


——-— eee 
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PART IV. SECT. 2, SUB-SECT. 1. 

1440 i. Goods oblained by larceny-- - 
Title of band fide purchaser. }-—-Where 
the owner of a motor car was induced 
to part. with possession of it} by the 
representations of the reeipiont that 
he was acting as agent for another 
person whom he named as the buyer 
of it & the owner when delivering the 
car thought he had sold it. to the 
alleged principal, a cheque in the 
latter's name having been given for 
the purchase-price, but the allezed 
buyer was a fictitious person, held at 
the ear had been stolen by a trick, 
therefore, deft. who innocently bought + 
from the ‘thief obtained no tith to if.— 
CUEF-WALDRON MANUFACTURING Co.,, 
Lp, vt. Heatp, [19 30) 2W. W, ite 
1: ae $7). L. 2. 901; 24 S. LR. dat. 

h i. The mere fact that the 
owner of a chattel jas given the 
passeasion or use of it to another, not 
am omereantile agent. who, purporting 
to be the actual owner, fraudulently 
sells it to an innocent purchaser, does 
not estop the owner from asserting his 
title agaiust the purchasor.—Naci- 
TIQAL v. PREMIER Motors, LTp., (1929) 
20... KR. 190; 1 WwW. WwW. R. G41 ; 34 
Alta. L. RK. 80.—--CAN., 


PART IV. SECT. 2, SUB-SECT. 7. 

so. Sale by = dealer — Subacquent 
fraudulent sale to third person.J—FE., a 
dealer in automobiles, sold) or went. 
through the fonmn of selling an auto- 
mobile to C., under a conditional sale 
agreomont, taking & promissory risk 
for a part of the price. This note he 
took to defts., an automobile financing 











Yanada Atlantic 





1812a. 
28 L. J. Q. B. 





Grain Export Co. (Inc.) v. Hilers (1929), 35 
Com. Cas. 90. 

1811. Add. Annotation :—Refd. Foreman & Ellams 
v. Blackburn, [1928] 2 K. B. 60. 

1812. Add. Annotation :—As to (2) Consd. Foreman 
& Ellams v. Blackburn, [1928] 2 K. B. 60. 


Shipment of goods before con- 


tract—Ship visiting other ports before issue 
of bill of lading.}—-A contract, dated July 2, 
provided for the sale of frozen rabbits & 


their shipment from Sydney c.i.f. Liverpool 


Livingston 


the 


RoBELT 





Robert (A.) 


312. 


-by a named steamer to sail during Aug. 
The bill of lading, which was dated Aug. 17, 
stated that the goods had been shipped by 

steamer, 

steamer shipped the goods, or the bulk of 
them, at Sydney on 
proceeded to Queensland ports, thereafter 
returning to Sydney, & finally sailing from 

that port. for J.iverpool on Aug. 17. 
buyers declined to take delivery of the goods, 
& the sellers claimed damages from them for 

breach of contract :— Held : 

not. entitled to recover, inasmuch as they 
had themselves committed breaches of the 
contract, by supplying goods the shipment of 
which had alfeady taken place before the 
date of the contract of sale, & by tendering 


then lying in Sydney. ‘The 


June 25, when she 
The 


the sellers were 


a bill of lading the issue of which had been 


ee ete $0 ate 9 RRR Fm ae" 


ea., & discounted it, at the same time 
transferring the agreement to defts., 

who duly filed it In accordance with 
Conditional Sales Act. The anto- 
mobile was left in the possession of F., 
who dishonestly sold it} to pltf. :-— 
Neld: the real owner of the car being 
EK. or C. or both. KE. had authority to 
dispose of his security, the conditional 
sale agreement to defts., & defts. were 
thereafter the owners in law of the 
automobile: the effect of the trans- 
action between Ik. & C. along with 
that. between defts. & I. was a ‘ sale,”’ 
& whether defte. or C. should be con- 
sidered the purchaser, E., the person 
having sold the goods continued in 
rosHossion XN wus in possession when 
@ sold the automobile to pltf.. & this 
was effective to transfer the property 
to plitf. under Sale of Goods Acti 
RK. 8S. O., 1927, 8. 25.—BENDER 2. 
NATIONAL ACCEPTANCE a toe ae pak 
1D. L. R. 222; 63 0. L 

CAN. 


PART IV. SECT. 4, SUB-SECT. 3. 


197 viii. —— Subsequent charge 
on crops—Priorities.)-—-Pltf, fin 1929 
agreed to sell a certain half-section of 
land to one A. In pursuance of the 
agreement a lease was entered into 
reserving to pitf. as rent one-third of the 
erop of each of the years, 1929, 1930, 
1931, to be applied on the instalments 
of the purchase price, interest. & taxes. 
In Apr. 1930, A., in consideration of 
extensions of time, & advances, agreed 
to give pltf. the whole of the crop & 
authorised pltf. to sell it as pltf. saw 
tit & deduct from the proceeds pay- 
ments due under tho agreement for sale 
plus any advances. The advances 


20 





delayed for so long as seven wecks after the 








A nt 


were for the purchase of cattle & clover 
seed. Subsequently, In response to a 
Jetter written by a solr. on behalf of A., 
deft. advanced A. money on the notes 
of A. & his son. In pursuance of a 
promise made in said letter A. later 
consigned a car of wheat grown on the 
land to order gr the deft. The bill of 
lading was, at 8 instance, issued to 
nt & co. eaniclt wae oS agent of pltf. 

. delivered the bill of lading to said 
aon who endorsed to he order of 
deft. & forwarded it} to deft. with 
instructions to sell. Deft. procured & 
sold the grain, & wrote said agent of 
pltf. offering to pay it one-third of the 
proceeds of the car. Pitf. insisted on 
receiving the whole proceeds of the car 
less the usual charges :—J/eld: deft. 
was not entitled to retain its advance. 
--- LAW UNION & ROCK INSURANCE Co. 
vt. NORTH WEST COMMIARION Co., 
11931] 2 W. W. R. 905.—CAN, 


PART VI. SECT. 1, SUB-SECT. 2. 
1476 v. —-—.]—- WEBB & HENDERSON 
vw. CUurrLeEs, [1928} Ss. R. Q. 316.—AUS. 


PART VI. SECT. 1, SUB-SECT. 8. 


1498 sii. C.4.4£ contract.j}-— 
Under a c.if. contract providing for 
payment against documents the pur- 
chaser is under no obligation to take 
up documents that do not in fact 
relate to goods of the ae con- 
tracted for, & a refusal to take up a 
draft does not necessarily prove that 
the buyer was not ready & willing to 
perform the contract.—-HENRY DEAN 
& Sons (SYDNEY), Ltp, v. P. O'Day 
PROPRIETARY, Lrp. (1927), 39 C. L. 1. 
330; [1927] Arcus L. BR. 233.—AUS. 
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shipment, the steamer having in the meantime 
visited other ports several hundred miles 
from the port of shipment.—ForeMAN & 
ELLAMS, Lrp. v. BLacknurn, [1928] 2 K. B. 
60; 97 L. J. K. B. 355; 189 L. T. 68; 33 
Com. Cas. 359; 17 Asp. M. L. C. 461. 


1818. Add. Annotation :—Refd. inlay (James) & 


Co. v. N. V. Kwik Hoo Tong (1928), 98 L. J. 
K. B. 261. 








Date of shipment incorrectly 
stated.|—The seller under a c.i.f. contract 
tendered to the buyer a bill of lading which 
stated, not fraudulently, but. contrary to the 
fact, that the shipment had taken place in 
the contract month. Being unaware of this 
fact at the time of the tender, the buyer 
accepted the shipment, & entered into sub- 
contracts for the sale of a portion of the goods, 
those sub-contracts containing a clause that 
‘** the bill or bills of lading shall be conclusive 
evidence of the date of shipment.’”? The 
sub-purchasers refused to take delivery, 
alleging that the shipment had not been made 
during the contract month. The buyer under 
the original contract having then ascertained 
that the goods had not been shipped during 
the contract month :-—~Held: (1) he was 
entitled tu damages for the breach by the 
seller of t.3 obligation to deliver a bill of 
lading stating the date of shipment correctly, 
the measure of damages being the dillerence 
between the market price & the contract price 
of the goods; (2) the buyer was not bound 
to enforce, for the purpose of minimising the 
damages, the contracts with the sub-pur- 
chasers, as to do so, after he knew that the 
shipment date was incorrect, might seriously 
injure his commercial reputation.-—FINLAY 
(JAMES) & Co. v. N. V. Kwik Hoo Tong 
H. M., [1929] 1 K. B. 400; vs i. J. K. OB. 
251; 140 L. T. 380; 45 T. L. R. 149; 34 
Com. Cas. 143; 17 Asp. M. L. C. 666, G. A. 


1850. Add. Annotation :—Refd. De Monchy ». 


ane Insce. of Hartford (1928), 138 L. T. 
703. 


1858. Add. Annotation :----Distd. Aronson v. Mologa 


Holzindustric A/G Leningrad (1927), 138 
lL. 'T. 470. 

1887a. —---.]—-Montaaugr L. Mryur, Lro. ». 
OSAKEYATIO CARELIA 'TIMRER Co., Urp., 
No. 622a, ante. ‘ 

1889. Add. Annotations :—Apld. Montague L. 


Meyer, Ltd. v. Kivisto (1929), 142 LL. T. 480. 
Consd. Montague L. Meyer, Ltd. v. Osa- 
keyhtio Carelia Timber Co. (1930), 88 Com. 
Cas. 173; Green v. Areos, Ltd., (1931) 47 
T. Ia R. 836. 


1897. Add. Annotation ----Apld. Barrow, Lane & 


Ballard v. Phillip, Phillips & Co., [1929] 
1k. 13. 574. 


1905a. -—-- No right to reject goods specified— 


Wrong quantity tendered.|--A buyer bought 
a quantity of timber to be shipped from 
Russia, the contract providing that at sellers’ 
option the quantity was subject to a varia- 
tion of 10 per cent. not exceeding twenty 
standards on any item, & that © buyers 
shall not reject the goods herein specified, 
but shall accept or pay for them in terms of 
contract against shipping documents.”” When 
the cargo arrived the buyer found that, after 
allowing for the permitted variation, in some 
Classes Of the Giniber there had been over- 
shipment, Ino some classes there had been 
short shipment, & in some classes there had 
been no shipment at all. The buver there- 
upon rejected the whote of the timber on 
the ground that) the sellers had failed to 
perform the contract :~-Held: on a special 
case stated by an arbitrator, the clause as 
to rejection could not prevent rejection where 
the goods tendered were not. the goods 
“specified,” &, as the goods tendered were 


Annotations :-—As to (1) Refd. Foscolo Mango & Co, 6. stag 
zis to (2) Refd. Banco cle 
Portugal «. Waterlow & Sons, Ltd. (1931), 47 Te. bL. dk. 
359; The Edisen (1931), 47 T. Le R. 635. 


Line, Ltd., {1931} 2 K. B. 48. 


18186. Add. Annotations :— Refd. 


Phoenix Insce. of Hartford (1928), 138 L. T. 
703; Tredegar v. Harwood, [1028] Ch. 59, 


Car des ees ee ge TT yt ote es nee ee a ge me = 


PART VI. SECT. 3, SUB-SECT. 1. 


sp. Itelention of goods-—With know- 
ledge of mistake by vendor— Acceplance 
tueplied.|—-ACKERMAN  t.- MORRI8SON 
(1911), 45 NLS. R185; 9 TE. Lh. 
307,.—CAN. 


PART VI. SECT. 8, SUB-SECT. 2. 


1868 {. Whether implied.)-- Bcoria 
Flour & FEED Co. 1. STRONG, [123) 
4D. L. R. 678 ; (1928) 8. C. RR. 310.--- 
CAN. 

sq. Special contract —‘* Inspection 
acceplance Winnineg.”’|-—Scorr or. 
Rovers Frurr Co., (1928) 1 Db. L. BR. 
201; 37 Man. L. Ti 145; [1927] 
3 W. W. RB. 628.--CAN. 

sr. Nature of right.}—Where a buyer 
of a motor car took delivery thercof 
under a contract which expressly 
acknowledged acceptance & used the 
car in the usual course of his business 
for 10 days it was held that, in the 
absence of any agreement giving him 
the right to test the ear for that time, 
it was not possible to hold that he had 
not accepted ft. The reasonable 
opportunity, given by Sale of Goods 
Act, Rk. S. B. C., 1924, 8. 40, of ex- 
amining the goods for the purpoxe of 
ascer ning whether they are ip con- 
tormity with the contract Is, in at least 
an action for rescission, a right of 


De Monchy v. 


ie ere a 


inspection, & not a right to make uso 
of a piece of machinery for an tn- 
detinite or any time to test its capacity 
of performance & perfection of eon- 
atruction.- REVIE oa WITH Co., 
Lip. UB. C.), (1929) 4 Dod. RR. 296 | 
3 W. W. KH. 33.---CAN. 


PART VI. SECT. 3, SUB-SECT. 3.— 
B. (a). 


1887 vil. ——-~.J—--WENTWORTH OR- 
CHARD CO., LTD. ve MERCHANTS CoNn- 
ROLIDATED, Lan. (Maen.). (1922) 1 
W.W. HK. 291; 638 D. LR. 227,.--CAN. 

1887 viii...) -CANADIAN PNTER- 
NATIONAL PAPER Co, t. Sorekt, (isd) 
3). L. R. 801.-- CAN, 

ri, -—— Sale of ** stack branded " or 
“© ptack graded ”’ goods-—Brand marks 
matter of identification not description. } 
~ NEW ZEALAND LOAN & MERCANTILE 
AgEsNcy Co., bro. v. WRIGHT STEVHEN - 
BON & Co., Lrp., (1930) N. 4 L. N. 
630.---N.Z. 


PART VI. SECT. 3, SUB-SECT. 3.-— 
D. (b) i. 

st. Ezeefion of chittel mortgage on 
goods. \—--METALS, LTD. tv. DIAMOND, 
1930} 3 D. L. R. &86.-- CAN. 
PART VI. wea ‘ SUB-SECT. 4.— 

« (Bj. 

—--.} -KB. who 
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r i. had heen 


ee 





not, in respect of quantity, the goods speci- 
fied, the clause did oot apply, & the buyer 
was entitled to 
Lap. (1901), 47 PR. 1 RR. 86, CL A. 

1923. Add. Annotation :—-Aa& to (2) Refd. Robert 
A. Munro & Co. v. Meyer, (1980) 2K. B. 312, 


ai “ sia vgs! fe eee A Ft Mee ee Oe rae ee ee ee ee 


beject.--GREEN vu. ARCOS, 


for some fime sellingg & delivering 
earear ees of beef for cush (ow meat co., 
dejivered four carcasses at the co.'s 
bhop, Wheretpon the manager who was 
then busy asked hint to cal) back for 
his cheque. Phe selfey thereupon left 
the thop & came baek oo few hours 
later for the ciseque, Dut dm the mean. 
lime zarniahec order had been served 
on the qnanagec by a erediter of the 
seller:  dfeld she his) conduet Che 
eeHer had agreed to give eredit to the 
buyer. CouPphang vo Pinsroitic, [1928] 
YD. L. KR. 808s [1oeay bE WoW. WR. 


PART VI. SECT. 4, SUB-SECT. 6.—G, 

BV. feight of holder to follow proceeds 
of guoda.| Lirias vc. ADAMA, Woop & 
WRILLER, rp., & OUNRFIL, [IYSEP ft 
W. OW. RR. 6865 (19ST) 2 Db. L. Re 595. 
-- CAN. 


PART VI. SECT. 4, SUB-SECT., 11.——A. 

2014 fi, =~ ~~ ~~ JE CLARKE 
Bros. & Co. vo. LAWRENCE, (193) 1 
W.W. 25252 0. L. RR. 503.--CAN, 


PART VI. SECT. 7, SUB-SECT. 2. 

2248 i. General rule, J|—A contract for 
the sule of goods that is in violation of 
the law will not be enforced by the ct.—- 
ERNST &, CHEISTIAN, (19029) 1 UO. L. Jt. 
207; BO N. 8S. i. 447.--CAN. 


Cases 2164—9644. E:nauiso aND Empree Digest SupPLEMENT. 


Part Vil.-—-Rights of Unpaid Seller Against Goods. 


2164. Add. Annotation :—Refd. Bottomley v West | 2384. Add. Annotation :—Apld. A.-G. v. Pritchard 


Derby Assessment Committee, 


etc., 
(1931), 47 T. L. R. 468. 


2169. Add. Annotation :—Refd. Bottomley v. West 


Derby Assessment Committee, etc. 


(1931), 47 T. L. R. 468. 


etc., 


etc. 


(1928), 97 L. J. K. B. 561. 


After this case add :—‘' As regards hire- 
purchase agreements generally, see BAILMENT, 
Vol. III., p. 06, Nos. 257, 258.” 


2171. Add. Annotation :—Refd, Bottomley v. West | 2388, Add. Annotation :-—Distd. A.-G. v. Pritchard 


Derby Assessment Committee, etc. 


(1931), 47 T. L. RB. 468. 


etc., 


(1928), 97 L. J. K. B. 561. 


Part VIIl.—Breach of the Contract. 


2890. Add. Annotation :—As to (1) Consd. Calico | 2571. Add. Annotations :—Consd. Finlay (James) 


Printers’ Association, Ltd. v. Barclays Kank 
(1930), 145 L. T. 51. 


2427. Add. Annotalion :—Refd. Shell-Mex v. Elton 
Cop Dyeing Co. (1928), 34 Com. Cas. 39. 


2478. Add. Citation :—revsg. 8S. C. sub nom. 
Srmewarps & Co., Lrp. v. R. (1900), 17 
i. L. R. 111, C. A. 


2487. Add. Annutation :—Retd. Shell-Mex v. Elton 
Cop Dyeing Co. (1928), 34 Com. Cas. 89. 

2498a,. —--- —-~—.]—-STURGE v. Purmrorrs (1839), 
8 L. T. 80. 


2519a. Failure of seller to deliver correct bill of 
lading —- Measure of damages.) —- JAMES 
FPinuay & Co. v. N. V. Kwik Hoo Tona 
HANDEL, MAATSCHAPPIJ, No. 1814a, ante. 


2557. Add. Annotation :—As to (2) Refd. KR. v. 
oe of Health, Ha p. Yaffe, [1930] 2 
.. B. 98. 


2569. Add. Annotation :~--Distd. Re Hall & Pim’s 
Arbitration (1928), 139 L. T. 50. 


2570. Add. Annotations :—-As to (2) Consd. Finlay 
(James) & Oo. ve. N. V. Kwik Hoo Tong, 
[1929] 1 K. B. 400. Refd. Foscolo Mango & 
Co. v. Stag Line, Ltd., [1931] 2 K. B. 48. 


aT At a oe A ym ha 





tlw mse: 
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PART VII. SECT. 9. 
23841. Aiffeel of reluking possession— 
Whether amounting to rescisaion of con- 
tract. J—-MAXWELL Rapio Oo. ©. DE 


a a te 


63.~-CAN 


the contract.—MADDISON v. 
H. Baln, Lrvp., {19 
1 W. W. R. 437; 40 1 


29) 1 D. TL. 
affd.. [1930] 8. C.’R. 299; 1D. L. R. 


& Co., Ltd. v. N. V. Kwik Hoo Tong, [1929] 
1 K. B. 400, C. A. Refd. Foscolo Mango & 
Co. v. Stag Line, Ltd., [1981] 2 K. B. 48. 

2575. Add. Citations :—97 L. J. K. B. 60; 
Com. Cas. 60. 


2583. Add. Annotation :—Generally, Refd. Widnes 
Foundry (1925), Ltd. v. Cellulose Acetate 
Silk Co. (1931), 47 T. L. R. 481. 


2585. Add. Annotation :—As to (1) Refd. Shell-Mex 
v. Elton Cop Dyeing Co. (1928),34 Com. Cas. 

2590. Add. Annotation :—Refd. Kasler & Cohen v. 
Slavouski, [1928] 1 K. B. 78. 

2612. Add. Citations :—-revsd. (1928), 139 L. T. 
50; 33 Com. Cas. 324, H. L. 
Add. Annotations :—Consd. Finlay (James) & 
Jo. v. N. V. Kwik Hoo Tong, [1929] 1 K. B. 
400. Refd. The York, [1929] P. 178. ° 

2618. Add. Annotation :-—Refd. Finlay v. N. V. 
Kwik Hoo Tong Handel Maatschappij, [1928] 
2K. B. 604. 

2644. Add. Citation :—[1927] B. & C. R. 140. 
Add Annotation :—-As to (2) Apld. Shell-Mex 

v. Elton Cop Dyeing Co. (1928), 34 Com. Cas. 


39. 


33 





Co., LTp. v. WAHLEN (1928), 28 
8.0, N.S. W. 607; 45 N.S, W. W.N, 
201.—AUS. 


DONALD & 
R. 843; 
CG. 1. 49; 


Witpm, MAXWERKLL Rapio Co. 4, 
rN Hiei [lost] 2D. 1. KR. 123.--- 


PART VII. saa ei SUB-SECT. 1.— 
° a a 


2445 1. Effect of joinder of claims.}— 
WETTLAUFER BRros., LTp, v2 ROBERT 
ELDRBR CaRRiacKH Works, — Lirn., 
ROBERT HLDER CARRIAGE Works, 
Lrp. «. SNOW MoToORS INCORPORATED, 
{1928} S.C. KR. 580.---CAN, 


PART VIII. SECT. 2, SUB-SECT. 2.—A. 

h i. —— Shipmen f.0.b.)}—Vironp 
e. Srsoo (1913), 20 O. L. R. 200; 4 
O. W. N. 1498.—-CAN. 


PART VIII. SECT. 8, SUB-SECT. 1. 

st. CoM@fract in breach of duty to 
employe?.}—The mere fact that an 
employee who has contracted ‘to give 
all his working time to his employer’s 
business & not to deal personally in 
any kind of goods dealt in by tho 
employer is guilty of a breach of duty 
in entering into a personal contract 
with a third party for the purchase of 

0d8 of such a kind does not disentitle 

m to recover damages for breach of 


PART VIII. SECT. 8, SUB-SECT. 2.—-A. 


ti. —-—.}-—ROBINSON (EK. 8. & A), 
LTD. v. WAYAGAMACK Purr & PAPER 


Mo., 11930) 1D. L. R. 369.—- CAN. 
PART VIIL. waa a SUB-SECT. 2.— 
e (@). 


sv. Sale of fishing tackle—No licence 
to fish—Failure of seller to prucure 
licence.J]—To a claim for damages for 
deluy in the delivery of fishlug-net 
equipments bold by pltf. to doft. the 
sollcr set up the defence that the buyer 
had no licence to tish on tho sat fy for 
which he olaimed dain :—Held: 
sineo the scller had undertaken to 
obtain the Hcence for the buyer & had 
neglected to do so for several months, 
be could not rely on its absence ag a 
defence, unless the buyer was ty of 
wrongdoing of a character which the 
ct. could not overlook.---JONASBON 1. 
Duprnak, [1928] 3 D. L. R. 501; (1928) 
aN W.R. 588; 37 Man. L. R. 430.-— 


PART Viti. se 3, SUB-SECT. 2.— 


sw. Self-elected measure.}— BURKARD 
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PART VIII. SECT. 3, SUB-SECT. 3. 


2643 i. ------ Property in goods not 
pussed — Growing timber, j——Ie 
ERN CANADA PULPWOOD & 
Co., LItp., NEWTON _ tv. 
PuLte & Parrr Co., Lrp., [1920] 4 
ID. L. RK. 3387; 3 W. W. RR. 813 38 
Man. L. R. 351: 11 °C. B. R. 28; 
affd., (1929) 3 W. W. R. 5443 [1930] 
1D. L. R. 652; 38 Man. L. R. 378 ; 
Wc. B. RR. 125.---CAN. 


WEST- 
LUMBER 
MANITOBA 


PART VIII. SECT. 3, SUB-SECT. 4. 


2656 i. Whether granted—Where spe- 
cific performance would not be decreed. }+-— 
The ct. will not grant an injunction 
to restrain the breach of a contract 
for the sale & delivory of future 
chattels, expressed in an athirmative 
form, even though the contract so 
expre involves a negative in 
substance, in a case where damages 
would be a complete remedy, where 
the contract is of such a nature 
that it cannot be specifically enforced, 
& where payment fur the goods in 
aoe has not boen made.— Woon v. 

RRIGAN (1998), 28 5S. RK. N. 8. W. 
492; 45 N. 8. W. W.N. 134.—AU8. 


2687. Add. Citation :—188 L. T. 470. 


2699a. ——— Loss of frelght—c.i.f. 
Policy not in accordance with contract— 
Refusal of insurer to pay.]—-A_ quantity of 
copra was sold for shipment from Australasia 
to London on the terms of cost, freight, & 
insurance, & the contract provided : ‘‘ Insur- 
ance including war risk on free from par- 
ticular average terms to be effected by sellers 
at the contract price plus 5 per cent. on 
the net shipping weight. . . . Such insurance 
to cover the copra until delivered in the 
ordinary course of transit into warehouse at 
In policies taken 
out by the sellers the goods & the freight were 
valued separately, & there was a “ freight 
contingency clause,”’ as follows: ‘ On freight 
payable at destination . . . being increased 
value of copra through payment of freight or 


the port of destination.”’ 
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contract— 


covered. 


66. 


from such time as freight becomes due at 
destination, this insurance being deemed to 
be part of the total amount insured on the 
copra valued at such total amount.’ 
the bill of lading the freight was payable only 
if the vessel arrived at the place of destination. 
The vessel took flre on the voyage & with her 
cargo became a total loss. 
yaid to the buyers the insurance on the goods, 
out refused to pay the insurance on the 
freight on the ground that it had never become 
The buyers then claiined damages 
froin the sellers on the ground that the 
oo did not comp! 

dDERS & NUCOLINE, 
ZEALAND (1929), 45 T. L. RR. 203. 


2701. ddd. Annotation :-—Refd. Dobell (C. G.) & 
Co, v. Barber & Garratt (1930), J7 T. L. R. 


By 


The insurance co. 


with the contract :—- 
TD. v. BANK OF NEW 


Part IX.—Misrepresentation and Fraud. 


2719. Add. Annotation :—Refd. Lever Bros., Ltd. 
v. Bell (1930), 47 T. L. R. 47. 


rete he Rp 





PART X. 
e (p. 688) i. -—-- Sule in 
ordinary course of business of sub- 


stantially whole stock-in-lrade.|—A sale 
of 80 per cent. of the stock of one 
co, to another held to bo a bulk 
sale.—COMMERCTIAL MoroR Bopigs & 
CARRIAGES, LTp. vw. VERTH, LTp., 
1930) 4 D. LL. R. 1010; 66 0. In XK. 
09; affg., [1930] 3 D. L. R. 617; 65 

. L. R. 383.—CAN. 

e (p. 688) fii, ——- Setzure under 
lien note. |—-OGILVIE FLOUR MILLA Co., 
Lrp. v. EMprree BAKERY, Lrp., [1931] 
2 W. W. RH. 766.—CAN. 


dd (p. 688) i. ----- -- + ue >] > 
PADDON v. MCFARLAND & MCFARLAND 
Nae [1930] 3 W. W. RR. 632.— 

m (p. 689) 1, -—-- ==. -- + Creditor 
-~Who is.J— Pltf., was held not to be 
in a position to attach the bulk sale, 
as he was not a creditor as the result 
of any contractual relationship between 
them. The term cannot be extanded 
to include persons who have contingent 
claims arising out. of torts or trans- 
actions of a tortious character until the 
relationship has become really that of 
debtor & creditor by virtue of a judg- 
ment.— COMMERCIAL MoTok Bopirs & 
CARRIAGES, Lrp. v. PERTH, Ltp., 
(930, 4D. L. R. 1010; 660. L. 7. 





209; affg., (1930) 3 D. L. R. 617; 63 
O. L. R. 383.—CAN. 


q (p. 689) i. ——— ——- Landlord,)-— 
A lease of shop premines contained a 

roviso that {ff tbe term should be 

cen in execution or attachment, or if 

the lease should inake any assignment 
for the benefit of creditors or, becoming 
bkpt. or insolvent, should take the 
benefit of any Act in force for bkpt. or 
insolvent debtors, the then current 
month's rent & the rent for the three 
months following should immediately 
become due & payable & the term 
forfeited & void. During the term, 
the leanee made a bulk sale of the goods 
in the shop, & deft. co. was appointed 
trustee under Bulk Sales Act :-—7/eld ; 
the making of a bulk sale did not bri 
the proviso into operation. Bul 
Sales Act, 8. 4, makes the Assignments 
& Preferences Act applicable to the 
distribution of the bulk sale purchase- 
money; but the latter Act does not 
give a landlord a preferential Men for 
unearned rent.—-MORTON v. CANADIAN 
Crevrr MeEN’s Assocn., [1629] 1 
Cc. B. RK. 442.--CAN. 
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(p. 689) fl. --—- On failure to 
com sf with Act.}—The creation fn the 
Bulk Sales Act of a preswwuption of 
frand on the part of both purchaser & 
vendor as against the vendor’s credi- 
tors, indicates a legislative intention 
to put a sale in bulk made without 
complanee with that Act in the same 
category as sales made with an inten- 
tlon to defraud the vendor's creditors. 
This presumption of fraud has the 
effect. of bringing into play all other 
statutes passed for the protection of 
ereditars against a fraudulent. sale of 
iin £O0ds by a debtor to the prejudice 
of hits credftom, & the right to recover 
fron oO Lenadalont transferee the pro- 
ceeds of goed, coming inte his posses: 
sion by an invoelid transfer, & resold 
by him, is given by Assignments Act, 
R. SS. NLS, W928, &. 21 C1). CLARKSON 
v CANADIAN CREDIT MEN'S SHUNT 
AsNOCN,, {1920} 3 DD. LL. KR. BO) 
Soh RR. 282: 10 GC. BL OR 504: affa, 
sub nom. Re CROUBE, [1928] 2 1D. 1. He 
985; OO N.S. Ji. 214: 10 ©. B. OR. 
123; affy., 8 C. B. R. 576.-- CAN. 


Ue GRY) a ee ee een 
NATIONAL Discount CoRPN. 1. PkECH 
& JACKSON, (1988) 2D. L. KR. 256; Gl 
O. Ts. RR. 659.-- CAN. 


(p. G90) FG. Sufficiency of .| 
--The fact that the name of the vendor 
of a motor car sold under a Hen agree: 
ment appears on the covertig over the 
spare tlre carried at the rear of the car 
is not a sufficient: complinnes with 
sect. 9 of Conditional Sales Act, 
KR. S. S., 1920 (ce, 201), on amended by 
1928 (c, 81), 8. S.- GLORDEN vc. Hicks 
Moror Co., Lrp. (Susk.), [1920] 4 
D. L. R. 245; 3 W. W. 2h. 126.---CAN, 


k (pp. GOO) Be eer meee 
Deft. & H. purchased from pitf. a team 
of horses, to be pakd for in weekly 
instalments. The terms of the bargain 
were embodied in a document. signed 
by deft. & H. in which they prom feed 
to pay at the times etated In a schedule 
endorsed on the document, & it was 
provided that ** possession of the said 
lagen shall not pass until this note 
8 paid tn full,” & pitf. * has ful) power 
to declare the note due & take porses- 
sian of said property at any time he 
deen himself unsecure, even before 
the maturity of this uote.” Possession 
was in fact given to the purchasers :---- 
Fleld: the partles did not really intend 
that posseesion should be retained by 
ltf.--HARRIB ot. TONG, 11930) 3 
XL. R. 32; 650. L. TR. 133.---CAN. 
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m (pi. GUO) Bm nee cee ne PA 
contract for the ervetion of a butld tng, 
is vot one for the sale of goods but for 
work & Jabour & the owner ds not a 
“opurchuser,”? within Conditvonal Sales 
Act, of materials. aga a refrigeration 
a¥stera, placed fi accordance with the 
contract ino the builddag; &. in any 
event, WY the tnaterials are not bought, 
by the contractor aatil after dro linus 
entered into the contraet. with the 
owner, Ue fatfer tb nof a wabsequent 
purchaser.’ -- Wil ¢@. GENERAL Rie 
FRIGERATION, erp. [)9380) 2 Do 1. R. 


O72: 42 ~ Cy RR. 1073 [deo 3 
W. W. 1. 600. CAN. 
n (pp. GYO} A, erm eee  Dorument 


ging peuer to arise gooda,|--A docu- 
ment purporting to be a en nota, but 
Innde pavable to one whe did not own 
the goods on whieh it was given & had 
not sold them to the maker of the note 
is not a lien note within Conditional 
Salew Ach. but merely an authority to 
seize & sell the woods in default of 
payment; &, for the same reasane 
that a chattel intwee. cannot buy at 
the rtgwe. sale, the holder of the pote 
je pot entitled to bay at lik sale noder 
the note. - McConMick om JIAWORTH 
(or Harworrn), (1929) 2 2. LL. RL RBS; 
iw R19: 23S. lL. hk o1e~- 
CAN. 


n (p. O90) fhe ---- - Maehaangye 
betwen retail deatera.) Vwo petal 
dealers tno moter cars agreed upon an 
exchange off a certaln car fram the 
Block of one for a eertadn car from the 
stock of the other, the diferenee in 
value between tho two cara to be paid 
for in cash. The ear were delivered 
& each gave the other ao cheque for the 
full value of the respective carn: 
Helt;: whether or not the transection 
wak wo sie orig barter, FH was not a 
aide °° dn the ordinguary course of bis 
buxiness ’’ within Conditfonal Sales 
Act, «. 4.--ALBUIT (CW. JL) & Co.,, 
Lap. yp. Eoppens., (1950, 0 Wo OW. R. 
5665 89D. E.R. 1665 42 BOCL RR. bat; 
revosd., (1950) 2W. WW. R625; 60 Fa 
il; 43 BL CL RR. 74... CAN, . 


Dp (p. 600) fo - eee Notice 
of seizure Whether neressery.|- There 
can be no selaure by @ person of goods 
whieh are in his own possession & 
contre), he worl ‘seizure?’ in 
fextra-Judicial Seizures Act. Ti. SS. A., 
1922, has the ordinary meaning of the 
word, i.e. a forcible taking of possession. 
Since sald Act applies only to cuses 
where seizure is required, it does not 


“houses :--- T/eld 
* delivered to a purchaser “ for the pur- 
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apply to the case where goods sold 
undcr a conditional sale agreement 
have been voluntarily returned by a 
buycr in default to the seller & are 
in the latter's possession.—Pactirio 
FinANcE Co. v. IRELAND, [1931] 2 
aoa R 3; 4DL R. 186.— 


mm (p. 690) i. —-—- Autho- 
rily to rescll.}—K., «& dealer in autormo- 
biles, sold, or went through the fori 
of selling, an automobile to C undera 
conditional sale agreement, taking «a 
ey note for a part of the price. 

his note he took to defts., an automo- 
bile financing co., & discounted 1t, at 
the same thne transferring the agrec- 
ment to dofts.who duly filed it in accord- 
ance with Conditional Sales Act. The 
automobile was Icft in the possession 
of E. who dishonestly sold it to pltf. -— 
Held: tho real owner of the ear being 
K. or C. or both, Kf. had authority to 
dispose of his security, the conditional 
sale agreement, to defts., & defts. were 
thereafter the owners in law of the 
automobile. --BENDER vv. NATIONAL 
ACCEPTANCE Corpn., Lrp., [1929] 1 
D.L. R. 222; 63 O. L. R. 215.--CAN, 

mm (p. 690) ii, —-—- —--- 
Delivery of goods for murpose of resale--- 
What amounts to.}—Doft. co. having a 
lien upon two honses being erected by 
¥. obtained a judgment for its claim 
& afterwards, in sotisfaction of the 
Judgment, took from F. a quit-claim 
deed of the houses. Thereafter, the 
co. agreed to sell the houses to pltf. A. 
furnaee had been purchased by F. 
upon a conditional sale agreement with 
the vendor, & placed {fn one of the 
the furnace was not 








pose of resale by him ” within Con- 
ditional Sales Act, R. SS. O., 1927, 
8. 2 (3)3 it was to be placed by him 
in the house he was bulldfug, of -vhich. 
it would become an fntegral packs a 
sale of the house would not be the sale 
of a chattel.-- Cots oe CAREW 
LUMBER Co., Trp, (1930) 4 D. L.A. 
996; 65 0. L, R. 520.-- CAN. 


mm (p. 690) fii, ---—--- ------ -—---- Nol- 
withstanding bayer’s claim for breach of 
warranty. | LoVe eo Moron FINANCE 
Co., Lit. {19303 WW. . 510.-- CAN. 


nn (p. G90) 
woe Tn order to hold a buyer under 
a conditional sale agreement who has 
defaulted thereunder liable) for the 
deficiency on a resale of the woods by 
the seller the notice to tha buyer of 
said resale must be ino stiiet accord- 
ance with Che requirements of Con- 
ditional Saler Act, HR. S. B.C. 10d, 
e. di, 48. 10 (3), notwithstanding that 
the agreement provides that the 
seller ean exercise the power of resale 
“by public or private sule with or 
without notice.” MARSH v. SIMPSON 
{2928] 1 W. W. WR. 956.—CAN. 

nn (p. G80) th, ——-- ---- ----- ——- 
.f- So Jong as the buyer under a 
conditional sale agreement has five 
days’ notice of the intended resale, 
Whether he gets it as the result. of 
personal service or because it is left 
at hie place or sent to him by Hi et 
mail, the Conditional Sales Act, N.S. A. 
19223. @. 150, 6. 11, ds cued with.— 
MINNEAPOLIS STERL & MACHINERY 
Co. wv. PATLERROU (NO. 2), [1988) 1 
W. W. RR. 976.-- CAN. 


nn (p. 690) iil. --—- -—-—-- --—-- ---— 
Suficiency—Onus of proof.}—Where, 
in an action by a vendor, under a 
conditional sale agreement for the 
balance of the purcharc-price after he 
has repossesscd & resold the goods, 
the defence is raised that the Act has 
not been complied with, the burden 
of proving coupHauce rests-on the 
vendor,— THOMPSON = % > SHOLINDER, 
[1928] 1 W. W. RR. 386.—CAN. 

nn (p. 690) iv. 
---Notioe is not required to be 
given the buyer in a case where the 
sellur merely cxerolises his right under 
the contract of repossessing the goods 
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on the buyer’s default & continues to 
hold them without a resale or without 
making any use of them for his own 
par ObGH.— WATKINS GARAGE, LTD. v. 
IcKorysK, [1928] 3 W. W. IR. 429.— 
CAN. 

nn (p. 690) v. —_—_ 


—-~—.]}-+MoToR Car Loan Co. v. 
BonseER, [1928] 3 D. L. R. 875; [1928) 
1W. W. R. 801.—-CAN. 


nn (p. 690) vi. SSaaenel 

-—--—,] —- INDUSTRIAL ACCEPTANCE 

“ORPN., LID. v. CODE, (1931) 1 D. L. RR. 
980.—- CAN. 


b (p. 691) 1. 
HEALMAN v. PRYCE, [1930] 2 
D.L. R. 608; 42 B. C. RR. 104.—-CAN, 


d (p. 691) 1. —-~— 
——— -—--—-.]——Where goods sold under 
a conditional sale agreement are 
repossessed by tho seller but the 
required statutory notice of the resale 
thereof Is not given, the seller cannot 
after resclling recover for a deficiency 
as to the purchase-price unless the 
agreement expressly so provides, — 
"THOMAS GARAUE, Ltp. v. PROZANOWSBKI, 
11931] 1W.W. RR. 248; 2D. L. R. 179. 
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g (p. 691) fi. 
-——— Requeat to retake.|—Under a con- 
ditional sale agreement which provided 
that on default in payment of any 
instalment the seller would have the 
right to re-enter & take possession of 
the goods & * to forthwith cancel! this 
ugrcement,”” held that the retaking of 
possession of the zwoods did not. in itself 
eaneel the agreciuent, but that some- 
thing more was required to be done In 
order to excreise the right of cancella- 
tion. A request by the buyer that the 
suller retake possession of the goods Is 
not a waiver of the requirements of 
the Conditional Sales Act. In the 
absence of vo provision in the agreement 
to the contrary, where a conditional 
wile agreement provides for the re- 
taking possession & resale of the groods 
the resale contemplated must. be taken 
to be one in accordance with the above- 
mentioned provisions, & a resale made 
without complying therewith reseinds 
the contract.- ADELKIND wt. AMIES, 
{1930) 2 W. OW. RR. 7023 [1981) J 
D. L. It. 181.— CAN. 

mm (p. 601) i —-- 
Necessiiy, for retention for 20 days.| -- 
Where goods sold under a eonditional 
sale. agreement & repossessed by the 
scHer are not retained by him for at 
least 20 duys, as provided by seet. 10 
of Conditional Sules Act, Roos. A., 
1922, before being resold. he caunot 
recover the balance remalning unpaid 
under said agreenient if the buyer hus 
not waived his right to the protection 
of suid sect. The goods in question 
herein had been seized by pltf., the 
sefler’s assignee, under an execution 
issued on a judgment for the balance 
of the purchase-price, & were in the 
hands of the sheriff's bailee under said 
seizure when pltf. elainied & obtained 
possession from the sheriff ino arder 
that it might realise under its Hen under 
the agreement :-—f//eld: the 20 days 
preseribed by said seet. 10° rau from 
the date when possession wae retaken 
under the agreement.—-MUrvaL Ac- 
CEPTANCE CoRPN. 0. MCD&RMID, [1930] 
3OW. W. R. 3495) [1931] 1 D. L. R. 
497.— CAN. 

mm (p. 691) fi. -—- --— No 
duty to resell.}—Where a chattel sold 
under a conditional sale agreement Is 
repossessed by the seller because of 
default by the buyer, the seller is not, 
in the absence of a provision therefor 
in the contract, under a duty to the 
buyer to resell the chattel at all, &, if 
he doce exereise his right under the 
contract to resell, he will not be held 
liable to the buyer because the chattel 
brought Jess, owing to a falling market, 
than it would have brought had it 
been resold sooner.—-STERLING SECURI- 
TIRS CORPN., LTD. r. WAFFLE, [1921] 
2 W. W. R. 273.—CAN, 


24 








ed 








pp (p. 691) i. ——- -——— -——.}~— 
Horre v. MANNERS, (1931) 2 D. L. R. 
253.—CAN. . 


o (p. 602) i. —— —— Plead- 
ing.}—-GREAT WEST SADDLERY Co. vt. 


f (p. 692) L -}—The 
taking by the scller under a conditional 
sale agreement of a chattel mortga. 
from the buyer upon the very gouds 
covered by the conditional] sale agree- 
ment, held to be consistent only with 
an agreement between the parties that 
the property in the goods should pass 
to the buyer, the conditional sale 
agreement ceasc to be cffective & the 
chattel mortgage take its place.— 
ASHMORE v. TRANS-CANADA FINANCE 
CoRPN., Lrp., [1930] 2 W. W. R. 558; 
4D. L. R. 982; 39 Man. L. R. 52; 
affy., (1930)3 D. L. R. 488; 1W. Ww. R. 
537.—CAN. 

















k (p. 692) i. —— To declaration 
of ownership.J}--EDWARD RENNEBURG 
& Sons Co. v. ALBION FISHERIES, LTD., 
{1931} 1 W. W. R. 231.—CAN. 

p (p. 692) i. Aguinst land- 
lord selling goods under distress wurrant. | 
—~-Goods purchased under a conditional 
sule agreement & not yet paid for in 
full were sold under a distress warrant 
issned by deft. co. for rent owlng by 
assignecs of the purchasers. J itf., 
who had been employed by the tenants 
& had also become an assignee of the 
vendor’s interest in said agreement, 
notitied deft. co. before the distress 
kalo of his intcrest in the goods, On 
the day of the sale he sued the tenants 
for wages, & in that action garuished 
deft. co. for the amount thereof. Out 
of the proceeds of the distress it paid 
amounts into ct. or directly to pltf. 








which nearly equalled his claim for 
wages. He then brought the present 


action for the balance remaining due 
under the conditiongl sale agreement : 


—Held: while pltf., had, it seemed, 
debarred binuself from bringing an 
action for conversion, his present 


action was not in form one for con- 
version but one for inoney bad & 
received for that part of the proceeds 
of the distress sule which he was 
entitled to as assignee of the original 
vendors; & It was, therefore, con- 
sistent with the garnishee proceediugs 
Which were directed to that part, if 
any, of the proceeds which the tenants 
were entitled to as purchasers of the 
goods,—-CLEARWATER ¢. CiUILDS CO, OF 
MANITOBA, Ltv., (1920, 3 DL. L. R. 
3005 2 WLW. RR. 2285 38 Man. L. RB. 
205,.-~CAN, 

t(p. 602) i, —— ——-- Furnace.) 
—'The furnace, having become a flxture, 
was not “ building material’? within 
sect. 8 of Conditional Sales <Act, 
RS. O., 1927.--CoLLis rv. CAREW 
LUMBER Co., Lirb., [1930] 4 D. L. 3. 
996; 65 O. L. R. 520.--CAN, 


aa (p. 602) affd., [IN28} 4 D. L. R. 
175; (1978) Ss. C. RK. 200.—CAN., 

aa (p. 692) i. 
—~Pitf. co. sold a motor car, under a 
conditional sale agreement, to Pacific 
Motors, Ltd., retail dealers in cars, 
who sold it, also under u conditional 
sale agreement, to a buyer who de- 
faulted in her payments. With pltf.’s 
copsent, the car was taken back b 
Pacific Motors, Ltd., & then, wit 
pitf.’s consent, resold to one F. under 
& conditional sale agreement which 
was assigned to pitf. F. defaulted & 
the car, without pltf.’s knowledge or 
consent, was taken bgck again & sold 
by Pacitie Motors, a., to deft. S. 
under a conditional sale agreement 
which the Pacific Motors, Ltd., dis- 
counted with deft. Guaranty Corpn. 














anes | 


which took the assigument in good 
faith. All the agreements were duly 
registered. Pltf. sued for damages for 


conversion & also sought a declaration 
that it was the owner of the car & 
entitled to possession of it. Guaranty 
Corpn. disclaimed anv interest in the 
car. The judge applying Conditional 


Sales Act, s. 4, - Sale of Goods Act, 
g. 60, held that S. had obtained title 
to the car & dismissed the action. 
Pitf. mppes cd i—dield: the appeal 
should be allowed, except as to the 
claim for damages for conversion, & 
pitf. should be declared the owner & 
entitled to possession of the car.— 
ALLBUTY (W. J.) & Co., Lrp. v. 
CONTINENTAL GUARANTY CORPN. OF 
CANADA, LTD. (B. C.), {1930} 1 D.L. hk. 
26; 11929] 3 OW. W. RR. 292; = 41 
B. O. Rt. 537.— CAN. 


aa (p. 692) ii, 
wane V. Moroncar LOAN C ©, 
{1930] 2 W. W. R. 367.—-GAN. 

co (p. 692) i. 
Where an agreement for the condit ional 
sale of a motor car contained the 
following clause: ‘* We shall not at 
any time, that is the buyer, sutfer or 


Lt Ty. 
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permit any charge or lien ee 
possessory or otherwise ,to xist 
against said automobile ”’ ede 


this clause negatived the idea that the 
buyer could authorise the doing of 
repairs in snch a way us to give the 
repairer a Jien.— ALLIANCE FINANCE 
Co. & STANDARD Motors, LTp. ot. 
SIMONS, [1928] 3 W.W. It. 62:1.--CAN, 
hh (p. 602) i, -——- —-—— Fo elitian goods 
— After judgment for balance owing. | 


RuSseLt. er. Rep, [Je28) 1 Db. L. RR. 
G28.-~-—CAN. 
bh fp. 692) ii. —— ——— To return of 


purchase-money on rescission by vendor. | 
—Where the seller of goods under ou 
conditional sale asceement  reseinds 
the agreement agiuin-t the will of the 
buyer it is not ju all eaves an inevitable 
result of the appication of the principle 
of rstitutio in integrin that the 
buyer is entitled fo the return of 
moneys pala by hime under the con- 
tract. If he has made use of the goods 
& is only able to returu them to the 
Beller in a depreciated condition an 
amount may be anowed to the seer 
with respect to said use of the goods 


by NS buyer.—-STEAKNS op. NEYS 
(Alta.) y19e4t 8 oD. L. R. 954: 3 
WoW. SR. 177.—CAN. 

mm (p. 602) i. ae oe Lien 


agreement not rejiali onl. ae The good 
title which, beeause of non-compliance 
With Conditional Sales Aet, is acequi el 
by one who without knowle de of the 
len bays from the bailee ts one whieh 
he can pass on to a subsequent pute 
chaser. Ieven if the faet thot such 
subsequent purchaser was the original 
vendor restores the lien for the benefit 
of an assignee of the lien agreement, 
nevertheless one who afterwards pur- 
chaser from the. original vendor is 
proteeted by the Act. MUrTruaL Ac- 
CEPTANCE CORPN. (. SCHTELKE, [1931] 
2W.W.R. 4568: 37. RR. 447.---CAN, 
b (p. 693) f. —-—~ —~-~-- Presumed tn 
absence of evidence of cinnpliance with 
Ach jJ—Deft. had bought three horses 
& other animils under a conditlona) 
sale agreement. The present auction 
was brought by the administrator of 
the seller for the balance due ander the 
agreement. Deft. pleaded that the 
exor, de son tort of the seller had taken 
the horses in satisfaction of the In- 
dchtedness out of the possessjon of a 
man to whom deft. bad sold them. 
There was no evidence hereln as to 
what the exor. de son tort did with the 
chattels :—Fleld : the burden = of 
proving that the exor. de aon tort had 
complied with the terms of the agree- 
ment & of Conditional Sales Act us 
to retention of the chattels & notice of 
thetr sale was on pitf, herein, the 
administrator, &, in the absence of said 
roof, the exor. must be presumed to 
ave taken the chattels in satisfaction 
of deft.'s debt & sa to have rescinded 
the contract.—NATIONAL TRUST CO., 
Lrp. v. LARSON, [1929] 2 D. L. R. 863 
23.8, L. R. 4573; [1928] 3 W. W. RK: 
723.—-CAN. 
r (p. 693) 1. 
ine amount 
BOTTOMS v. 


--~—- getion 
due io seller. fe 
PaciIFIC NORTHWESTERN 


wre 


| 





LUMBER Co. (B, C.), [1929] 2 W. W. R. 
495.—CAN. 

aa (p. 693) 
Financing charges added by send. }— 
The fact that the seller under a con- 
ditional sale agreement is a financing 
co. accustomed to collect. c financing 
charge does not entitle it, without the 
consent of the buyer, to add such 
charges to the amount he has agreed 
to pay; &, therefore, without such 
consent, it has no right when filling fo 
a lien agreement. signed in blank by 
him to fill ft in for an amount which 


ee ee ee ed 


iueludes) such = charges.—--INDUSTRIAL 
ACCEPTANCE CoRUNs A v, DOUGHAN, 
[1931] 2 W. W. Rh. 5$2.-—CAN, 

aa (p. 693) ii, ---------— Transactton 


aanalian to: chattel mortgage-- Necea- 
sity for compliance vvith Billa of Sate 


Aect.'—Re Soairn & Houan, Lrn., 
(1931) 2 2D. L. KR. 663; affd., (1931) 4 


D.L. Rn 348.--- CAN. 

bb (p. 693) f. 
Deft. had bought inen horses & other 
animals under a eonditional sale agree. 
ment. The present action was brought 
by the adindalet ior of the seHer for 
the halance due under the agreement. 
Deft. pleaded that the exer. de sou fort 
of the seller had taken the horses: in 
satisfaction of the indebtedness out of 
the possession of a iman toe whom the 
deft. land sold them. The authority 
of the exor., de son fort to take the 
chattels & so bind the adininistrator 
was established by a prior decision fn 
an action by deft. herein against the 
buyer from him. Mhere owas ne 
evidence herein as to what. the exor. 
de son. tort didi with the chattels :--- 


eee 





ee — 


ffelds the burden of proving that the 
exor. de gon torl had complied with the 
torms of the agreement & of the 


Conditional Sales Act as to retention 
of the chattels & notiee of their sale 
was on pitf. herein, the administrator. 
--Narionan ‘Mresr Oo. Urb. oo. 
LARSON, [1923] 3 W. WW. R. "T23.-- CAN, 
eo (p. 693) i. - The ¢, 
co, contracted with defts. to const ruct 
a ers So enable the co, to perform 
ites catnract, it apreed to buy the 
necesse ts sewer pipes fron pltfk. & 
te geeure to pitts. payment of the con- 
tract price, assigned to them the 
money payatdic by defts. under the 
contract, Notiee of the assignment, 
was not given at the time nor until 
after the fallure of the C. co. & after 
the completion of the work by new 
contractors employed by defts. After 
ull the pipes bad been placed in 
position, pitfs, asserted a right to 
remove the pipes, the price not having 
been fully paid to them & there being 
a provision In thelr contract with the 
GC. eo. that the property in the pipes 
was not to pass to the latter unless & 
until the whole priee was paid: 
Held: by Conditional Sales Act, 
R.S. 0., 1914, 8. 3 (4), the property 
in the pipes aksed to deftr., not- 
withstanding pltfx#. had complied with 
the Act. The C. eo. was an ft other 
person,’ & the pipes were entrusted 
to it with the intention that the titles 


Should pass to defts.— DOMINION Lock 
Jormsr Pirk Co. vw Yorn, [120] 4 
D.L. kh. 806; 64 0. L. ht. $65.-- CAN. 


eo (p. 693) i, —-~ —---.]- Where a 
conditional sale agreement docs mot. 
provide that the goods shall be at the 
risk of the buyer during the continuance 
of the Hen tbe loss falls on the seller 
in case the goods are damaged or 
destroyed before the property passes, 
BURKE v. WEIR. (1sZny 4 D. L. R. 837 ; 
(1928) 3 W. W. RR. 2457.—CAN, 

ff (p. 693) 4. -—~- What amaournts to 
delivery.|\~- REAR — v. 
(1922) 2 D.L. 4343 71928) WW. 
hk. Mg 29 Sask. L. R. 446.—-CAN. 

(p. 693) i, ——-- oj} Under 
Fern Implement Act, R. 8. S 1920, 
c. 128, the contract in Form (. for the 
sale of a second-hand tmplement on 
credit constitntes the entire contract 
between the parties; &, therefore, 
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McCULLOUGH, | 
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where no warranties have beon stated 
thereon, evidence of alleged oral 
warrantios is not adinissible, nor can 
it be added to or varied by introducing 
the provisions of the Salo of Goods 
Act as to implied pel a aa A 
&« Sons vw. Srack, (1928} 4 D. L. RR. 
987; (1928) 3 W. W. ht. 443.—CAN. 


d (p. 604) i. —— a 
Where a contract for the salo of a 
largo implement within Farm Imple- 
nent Act, R. SS. S. 1920, ce. 128, omits 
from par. 4 thereof, tA Se aeitiad by 
Form <A., whieh perdee for the 
length of ‘time repairs are to be kept 
available by the vondor, the words 
“for a period of ten yoars from tho 
date of this order,” the contract is 
invalfd ; sinee safd Act provides that 
no contract for the sale of such an 
implement shall be valid unless Jt is 
worded in aeeordance with said form, 
& said omission cannot be said to aon- 
stitute a sieht deviation.’ —Watir- 

Loo Mra, Co., Lp. WOrPPRL L, [1928] 
2D. I. Ht. 104: (1928) 1 WOW. R765. 

--CAN. 


d(p. 694) ti, - eames 
In ao contract i ure SSA.” “ot ‘the 
Act. the blanks left. for the fosertion 
aT the dates of shipment. were filed 
in bv Che words ‘fat onee,’? & it was 
held that, whatever the exact moaning 
of ‘tat onee "may be tnoany par- 
ticular case, the deviation from. the 
forty sffeeted the snbstanee of the 
contrach &, therefore, was not curable 
by the applieation of Jnterpretation 
Act, 4 88, & consequently under 
sect, 12 of Karn liplement Act 
Involidated the eontraet,  althouwh, 
under Che efreanistances of Che case, 
the freertion of said words could not 
possibiy bave prejudiced deft. ino any 
wave ADVANGE T0UMELY ‘MIRESHER 
Coon, Seip (Sask), (29) 4 DPD. b. R. 
13s; 2WLWLR O93: affy., (1929) 3 
Db. b. k. t48 5 4 W, WV. KR, 275; 23 
S. f. KR. 308. CAN. 


d fp. GUh) iii. - ee 
- The fomp of contract oiled by 
Marin Tropdement Aer Ros. S., 1926, 
is af the ensenea of the contract > bout, 
an fintasterial deviation from theo 
phraseology thereof is net a prounad on 
Which effber party can avodd bis proper 
Obligation. With renpeet to the words 
“werk OA“ oprrpore oo dn the: ehvuse 
relating ta the work whieh (he machine 
is fitended= fo perform, ino ro for as 
Work imipiles purpose, it rests with the 
Purchaser fo state the purpose & he ds 
equally responrdible with the vendor 
for the words inserted to ex prenn tte 
MINNEAPOLIS S Tein & MACHINERY Co, 





aman 


Tt FRRALB, [EO8O} o We OW. OR 238 5 
affd., (9ST) TW. We Tt 23630 I 
Do. 1. 999. CAN, 

d (p. 694) $v. - Sted, ettes | 

RUMELY TURES ER Co, [NCOK- 
PORATED © STAHL, [1900] 3 WW. Et. 
GUS - CAN, 

k (pr. OYA) LL T’roaf,.| 


An affidavit: whie hb ene the require: 
mente of Farm Tosplement Act, RoSoS, 
1020, G. ZR, wm tM (2), de conclisive 
proof that aub-sect. (1) of sald seet., 
which requires a ¢ mi rac for the nile 
of a “lurge displement "% to be read 
over & explained to Che purehaser ip 
a lauguage wiilel he understands, if 
he docs mot understand leughish, waa 
complied with. PELLETIER 0. MIN- 
NEAVOLIS SHRESIUNG Macine Co., 
p19Z8} 3 WL. W, Wt. 463.--CAN. 

k (p. 604) Hi. Lffect 
uf a davit. j--The affidavit, "provi: ded 
for hy sect. 18 (2) of the Act need not 
state what particular language was 
ued In reading & explaining the con- 
tract to the purchaser nor give detalls 
of the explanation, An affidavit: to 
the cffeet required by said sub-Kect. 
is conclusive proof of the facts stated 
therein, upon proof being given of 
the signature of the officer before 
whom the seth hd surports to have 
been sworn & that be was an officer 
authorised to tee such affidavit.— 


eee 


ENGLIsH AND Empire Digest SUPPLEMENT. 


ADVANCH-RUMELY THRESHER Co. 
ZomMaR (Sask.) (119291 4D.L. R. 85: 
2 W. W. R. 544.—CAN. 


t (p. 69 4) 1. wery sale on 
credit of at is elle Palas inten- 
tion of sect. 13 of Farm Iinplement Act, 
R. §. §., 1930, is that in every case of a 
sale on credit of a “ small implement ”’ 
form B. is, in so far as the warranty is 
concerned, to be the contract whether 
the contract. was in said form or not 

& that to this contract the parties mus 

look for their respective rights. There- 
fore, representations wade by the 
seller’ 8 agents to the buyer to induce 
the latter to buy cannot form part of 
the contract or relieve the buyer from 
liability.-— Di alts Co., LID. 2%. 
pes 11931] 2 W. W. R. 408.— 


bb (p. 694) i. -~------ —-—~- Hvidence of 
Suljilment--. Provision in contract as to.) 





ET anneal 


—While a contract for the sale of farm 
machinery cannot validly exclude the 
warrantios under Farm hinery Act, 
ht. 8. A., 1922, a provision ficrela that 
the failure of the buyer to give the 
vendor written notice within a specified 
time that the nachine is not working 
wel] sball be deemed conclusive 
evidence of the fulfilment of those 
warranties as well as of the warranties 
ex pressed in the contract, will be upheld 
as valid if clearly stated & if the 
periods limited thereby for the trial 
of the machine & for the giving of the 
notice are not unreasonable under all 
the fucts & circumstances of the case.— 


Massty Harris Co., Lrp. v. Bonn, 
Ws W.R.72; 2D. L. R. 57.— 
CAN. 

ec (p. 694) i, —— —-—- ——-.]— 


SAWYER-Maassey Co., Lrp. v. STUR- 
GILL, [1928] 1 D. L. R. 213; (1928) 1 
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W. W. R. 23; 22 Sask. L. R. 3231.— 
“ 


oa fe 695) i. ——~ Novation.j— 
N TRA a Co. v. ANDREWS, 
(1988) I D. L. R. 544; (1923) 1 
Ww. ae R. 329.—OAN. 
aif fP- 695) ii. ——- Notice of es em 
of seller to reasonable notice.}— 
he fact that the particular time 
limited under an agreement for the 
sale of farm machinery for the giving 
of notice by the buyer that the machine 
does not work well is held by the ct. 
to be unreasonable within sect. 3 of 
Farm Machinery Act, is not a ground 
ee tok that the seller has lost the 


notified as soon as is 
reasonably ossible. —- MINNEAPOLIS 
THRESHING MACHINE Co. v. JOHNSON 


4 JOHNSON, (1931) 2 W. W. RR. 827.— 


26a. Verbal acceptance-——Proof of.]—-In a conflict, 


Vol. XL. Cases 26a—228a. 


SALE OF LAND. 
Part |——The Contract of Sale. 


promise to construct a road, apart from any 


of recollection as to statements made at an | conveyance of the land over which it was 


Seer omeaorable weight ought to be | intended to run, was not a “ contract for the 
attac eon ‘mporaneous writings throw- | sale or other disposition of land or any 
ing some light on what in fact occurred. interest in land” & consequently that an 


The onus of proving an unconditional verbal action would lie upon it, although it w 

‘ y an on ; ct rou , iy alt. 2 as oral. 
acceptance of an offer in writing to sell real without sitet the SevisOHE of Law of 
estate ought to be regarded as a heavy one, Property Act, 1925 (ce. 20), 8s. 40° (1)— 
to be discharged only by clear evidence of the JAMESON v. KINMELL BAY LAND Co., Ltn. 
fact. Ina case of reasonable doubt the ct. | (1931), 47 T. LR. 698, CG. A. 7 














conveyed to him. The co. did not construct to execute the eontract, even though the 


must take the view that the verbal acceptance ee Nan Meni 

has not been established (MAvauAs. J -)-— Mecca. deeat K. os ie Ere Pe Pe 

Watson v. Davies, [1931] 1 Ch. 455, 468 ; lee aie Brae 

100 L. J. Ch. 87; 144 L. 'T. 545. 104. Add. Annotation :---Refd. Reading Trust v. 
27. Add. Annotation :—As to (1) Distd. Neale v. Spero (1029), 46 T. J, 1. 117. 

Merrett (1930), 70 L. Jo. 95. 128. Add. Annolation :—Refd. Re Howden & 
28. Add. Annotation :—Consd. Curtis Moffat v. Hyslop’s Contract, [1928] Oh. 479. 

Wheeler, [1929] 2 Ch. 224. 183. Add. Annotation :- Generally, Retd. Bernard 
28a. ected J—CurTIS MOFFAT v. v. Williams (1928), 139 1. T. 22. 

WHEELER, No. 2475a, post. 195. Add. Annotation :---Refd. Arif». Rai 
32a. Accepiance ‘‘ subject to surveyor’s Jadunath Majumdar Bahadur (1931), 47 

report.’’]—.M ARKS v. BoaRD (1930), 46 T. L. R. Ta, At OSH: } 

424; 74 Sol. Jo. 354. 198. Add. Arnotation :- As lo (1) Refd. Chaney »v. 
32b. Method of payment of purchase-price. |— Maclow, [1029] 1 Ch. 461. 

Rone £ 7 Ke 

NEALE ¥. MERRETT (1930), 10 L. Jo. 953 | 499, Add. Annotation :- ‘Refd. Ariff vw. Rai 

170 L. T. Jo. 99; [1930] W. N. 189. Jadunath Majumdar Bahadur (1931), 47 
73a. Agreement to construct road.}—An estate 1 1. BR. 238. a ere tial 

co., by their agent, orally promised an lies ee eee Fee ' 

intending purchaser of a building plot that a 214. Add. A ie : Refd. Arseculeratne — v. 

road, marked on a plan shown to him & Perera, [1928] A.C Vid. 

giving access to the plot, veuwtld be con- | 228a, ——-- Of part of property.!~—-Theee beimg a 

structed by them & be ready for uze. within parol agreement for the purchase of a fain 

a reasonable time. Relying on this poridse, & farm house, the possession of the farm by 

the purchaser entered into a = written the purchaser will be held an act) of part 

agreement to purchase, & the plot was du‘ perforinance sufficient to authorise the ct. 

| 


house should have been occupied adversely 


the road within a reasonable time, or at all, 


& the purchaser brought an action claiming 
damages for breach of contract :—Held: a 


to him.-~-KING oy. Turner (1824), 3 1. 
QO. S. Ch. 5%. 
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PART I. SECT. 2, SUB-SECT. 2.- B. 

© i, Acceptance subject to 
approval of title. |-—SNENSTONE v. HEW- 
ee 2) (1928), 29 S. TN. S. W. 39. 








PART I. SECT. 4. 


sa. Ayreement as to interest.J—PItf. 
inquired by telegram whether deft. 
would sell his farm for $400- 8600 
cash “ & balance 3 years, 7 per cent.” 
Deft. answered: “ Wil) sell farm for 
$1,500, six bundred cash. Balance 
$200 year, paid tn full 3 years.”” Pit. 
replied that ‘* your offer ’’ was accepted. 
Deft. executed the transfer prepared 
by plitf. & sent it to a bank for de- 
livery to plitf. on payment of $600 & 
delivery of a nitge. for the $900 pay- 
able on deft.’s terms with interest at 
7 per cent. Pltf. refused to agree to 
pay interest, & in a suit for specific 
performance contended that the whole 
contract as to interest was evidenced 
oF the above telegram from deft. & 
pitf.’s reply to ft. Deft. contended 
that pitf.’s first telegram offering to 
pay interest was a inaterial part of the 
correspondence forming the basis of 
the contract :——-Held: there was an 
enforceable contract between the 
arties for the sale & purchase of the 
a & that deft.'s contention as to 
the interest was correct.—-MORAW v, 
Maginnis (Alta.), ie IDL kh. 
458 ; l Ww. WwW. R. 8. AN. 


2 rn en ae a NS on Pe re A Ne Ree we meee 


PART I. SECT. 7, SUB-SECT. 1. 

sb. Agreement permitting party to 
receive rents.|--JONES t. Ky bER, [1939] 
LD... RR. 4415 affg., (2930) 38 D1. It. 
449.--- CAN, 

PART I. see 8, SUB-SECT. 4.— 
. (a). 

149 lil. -—-—.]--A receipt fora oe a 
prid on an agreement for the sale of 
land whieh omits reference to a term 
of the agreement providing for the 
deferring of the payment of | the 
remainder of the purehase-money ts 
not a Memoranduin sufficient to satisfy 
Stat. Frauds.— LESIUK 0, SCHNEIDER, 
(917) 2 W. We 747; 36 DL. 
508.—CAN. 

149 iv. —---.]—Apnplt. co. & resp. 
were in negotietion for the sale by 
applit. to resp. of a Crown leasehold 
station property & of cattle. Three 
directors of the co. & resp. attended 
aiinultancously at the office of the co.'s 
agent for sulo. After certain written 
suggestiona were communicated — be- 
tween the parties, a discussion took 
place & points which had been ralsed 
were settled, As each was agreed on 
it was noted by one of the agente’ men. 
The result was a memorundum which 
contained short notes of the terms of 
the arrangement, but did sot com 
all tue detail vecessary in a contract 
to mect such a sale as that contem- 
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NE OE TS A on, 
nes eee eee o a ee 


lated. Thon a document. was signed 
yy recap. by whieh he ox pressed himself 
ax harvding (o the agent portion of 
deposit, on purcbase of the property 
for a aA ph price “oon terms as 
arranged between the vendors & the 
purchasers "ot Held: the © toemns as 
arranged ? mentioned in the document 
Higned by the ogent referred to the 
whole arrangement mode at the Inter- 
view between the partlos & not merely 
to written termi, & there was no 
Aufficient memoratuin in’ writhug to 
satisfy the Starute of  Frauds.-— 
SINCLAIR, Scorr ow Co., Lvp. ov. 
i ead (1929), 45 C. L. RR. 310.-~ 


PART I. seas m SUB-SECT. 2.-— 
e a). 

191 itl. -——-.]—- Brown vo. HARROWKR 
(1586), 3 Man. J.. HR. 441. --CAN. 

198 tl. ---— -—--~.]---MORRIA# v. WHIT- 
ING (1914), 26 oe Pe » 494; 5 
W. W. R. 936; 15 DD. T. . 254; 24 
Man. L. BR. 56.—-CAN. 


PART I. SECT. 9, SUB-SECT. 2.—-E. 


259 {. Whether collateral agreeme 
binding-—Condition to detriment of 
ty seeking to enforce agreemcnt.}— 
IBBLEWHITK &. GARLAND, [1928] 
N. Z L. R. 135. -N.Z. 
260 fi. ——~-.])—KITCHEN v. 


BOON 


a 
Cases 282—771a. ENGLISH AND Emprre Dicest SuPPLEMENT. 


282. Add. Annotation :—Folld. Re Belcham & »286. Add. Annotation :—Distd. Re Belcham & 


Gawley’s Contract, [1930] 1 Ch. 56. Gawley’s Contract, [1930] 1 Ch. 66. 
288. Add. Annotation :—Apld. Johnson v. Clarke, | 830. After this case add ‘‘ In lease.]—See LAnp- 
[1928] Ch. 847. LORD & TENANT, Vol. XXX., pp. 472-477.” 


Part II]——Sale by the Court. 


3384a. ——— Reversionary interest.])—NUNN v. HAN- 


cock (1871), 6 Ch. App. 850; 40 L. J. Ch. | 420a. --—.J—Youna ». TREGEARK (1872), 2) 
700; 25L. T. 469; 19 W.-R. 1041, L. JJ. W. R. 215. 
Annotations :— Refd. Debonhum +. Sawbridge (1901), 49 
W,R. 502; tte Wells, Boyer v. Maclean, [1903] IgCh. 848. 


= 


Part IV.—Conditions of Sale, Particulars and Special 
Stipulations. 





576a. ——-~ «}—--Leasehold shops described in sixth condition. to the assistance of the ct. 
the particulars of sale as ‘‘ Valuable business to compel deft., who purchased in reliance 
premises ’? were put up for sale by auction, upon the truth of such representation, to 
subject. to special conditions of sale & also specifically perform his part of a contract 
to the National Conditions of Sale, by one of for a consideration different from that which 
which, numely, the sixth, it was stipulated he was led to expect.—-CHARLES ILUNT, LTD. 
that the leases or copies thereof might be v. PALMER, [1931] 2 Ch. 287; 100 L. J. Ch. 
examined at the office of the vendors’ soles. 356; 145 L. T. 630; 75 Sol. Jo. 525. 


before the sale & that the purchaser, whether | 585. Add. Anzolation -—Refd. Charles v. Cardiff 
or not he inspected the same, should be Collieries (1928), 44 T. L. R. 448. 
deemed to have bought with notice of the 





contents thereof. Deft. only became aware See Aer. anaiined ba cata ork eo i hs 
of the sale on the day when it was held &, | 838- 4¢d. Arnolaton :—Consd. Bernard v. Williams 

having on that day been supplied by the (1928), 139 L. I. 22. ; 
auctioneers with the particulars & special | 688. Add. Annotation :—Consd. Parker v. Judkin, 

conditions, but not with the National Con- [1931] 1 Ch. 475. 
ditions, & relying upon the truth of the | 771a. --—- ——-.]--At a sale by auction of 
description in the particulars, he bid at the property belonging to deft. pltf. became the 
sale & was declared to be the highest bidder purchaser of a freehold cottage, subject to 
thereat. Ile then signed the usual form of the National Conditions of Sale, clause 10 
memorandum to the effect above stated & of which provided that no error, misstate- 
paid a deposit to the auctioneers. In the ment or omission in the particulars should 
course of investigating the title it came to annul the sale, nor should any compensation 
deft.’s knowledge for the first time that the be allowed by either party in respect. thereof. 
leases under which the properties were held The particulars stated that the cottage was 
were subject. to covenants which prohibited let to a tenant whose notice to quite had 
any other trade or business than that of a determined, but who had been allowed to 
ladies’ outfitter, fancy draper & manu- remain in occupation on sulferance, & that 
Yacturer of ladies’ clothing from being carried the premises would be sold with vacant 
on upon the properties. In consequence of possession on completion. The statement 
the existence of thase restrictive covenants | - Was misleading, as the premises were in fact 
& the failure of the pltfs. to procure their in the occupation of asub-tenant, who claimed 
removal or the Heence of the lessors to use to be entitled to remain on as a statutory 
the properties for the purposes of any tenant under Increase of Rent & Mortgage 
business, the deft. refused to complete the Interest (Restriction) Acts, & refused to 
purchase. In an action by the vendors for vacate them. The purchaser refused to 
spectlic performance in which deft. counter- complete without vacant possession, with 
claimed rescission of the contract & to which he could have resold the property 
recover his deposit :—Held: (1) a shop at a profit, & sued the vendor for damages for 
which could be used for one purpose only breach of contract:—Held: the action 
was not fairly described as ‘“ valuable failed. There was no breach of contract, 
business premises '?; (2) such a misleading the statement in the particulars being an 
representation by pltfs. in their particulars error or misstatement within clause 10 of the 
of sale disentitled them, notwithstanding the conditions in respect of which the purchaser 
i aption :— : 3 PART IV. SECT. 2, SUB-SECT. 7.— 
.PART I, SECT. 11. aiiee Cte option Mngt oonie: tora a A. (b) i. 

sc. Inffect of disclaimer of option by | end, & the trustees under the agree- r i. When time begins to run— 





trustee in bankrupley.|--One C. bad an | ment held the land free from the | From delivery of proper abstract.}— 
option under a certain agreement to | optien.-—Az & Canpy, [1929) S. A. SHENSTONE v. Hewson (1927), 28 
and, until purchased, was subject to | . 

certain trusts. Prior to that data ho | g z acas PART IV. SECT. 2, SUB-SECT. 7.— 
was adjudicated insolvent, & his | PART III. SECT. 8, SUB-SECT. 2.—-A. B. (f). 

trustee in insolvency disclaimed the k. Reved., 7 A. R. 282. n i, ——.}—LOUOH v. PaPE AVENUE 


2 


could claim no compensation.—CurtTIs >». 
FRENCH, [1929] 1 Ch. 253; 98 L. J. Ch. 29: 
ne L. T. 183; 45 T. L. R.15; 72 Sol. Jo. 
814. Add. Annotation :—Consd. Re Belcham & 
Gawley’s Contract, [1930] 1 Ch. 56, 


829. Add. Annotation :—Consd. Lawrence v. Casse), 
[1930] 2 K. B. 83. acs 


838. Add. Annotation :—Refd. Re Belcham & 
Gawley’s Contract, [1930] 1 Ch. 56. 


.}—At an auction sale the pur- 
chaser bought freehold property sold subject 
to certain special conditions & to the Gencral 
Conditions of Sale, 1925. The particulars & 
conditions of sale did not disclose the fact 
that two sewers, vested in the local authority 
& known by the vendors to exist, ran along 
the east side of the premises & along the 
yard at the back. Objection was taken on 
behalf of the purchaser. The vendors 
refused to release him from the contract, 
contending that the existence of the sewers 
did not prevent the use of the premises as 
a dwelling-house, for which the purchaser had 
bought them; but abatement of the 
purchase price was offered by way of com- 
pensation. “he purchaser declined the offer. 
& by this summons asked for a declaration 
that the property was substantially different 
from that agreed to be sold, & for rescission, 
or, alternatively, a declaration that he was 
entitled to compensation :—ZHeld: the failure 
to disclose the existence of the sewvrs, 
although materially affecting the description, 
did not force upon the purchaser property 
substantially different from that agreed tod 
be sold; & the contract could be performed 
subject to compensation under Cundition 35 
of the General Conditions of Saie, 1825.— 
fe BELCHAM & GAWLEY’S CONTRACT, 51930] 
1 Ch. 56; 99 L. J. Ch. 37; 142 L. T. L&2. 


Add. Annotation :—Distd. Re Belcham 
Gawley’s Contract, [1930] 1 Ch. 56. 


880a. Contract for completion ‘‘on or about ’’ 
given date.|—By a contract dated Oct. 19, 
1928, pltf. agreed to sell to deft. al] her right, 
title & interest in a licensed house known as 
The Thorns, of which she was the licensee. 
The contract provided that the purchase 
money should be paid “on or about” 
Nov. 10, 1928, & that deft. should forfeit 
the deposit of £120 which he had paid if he 
should fail to fulfil his part of the contract ; 
also that either party refusing to comply 
with or neglecting to perform any part of 
the agreement should pay to the other. on 
demand, the sum of £200. On Oct. 3, 1928. 


838a. 
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deft. had given to the brewers who were the 
freeholders of The Thorne references which 
they had accepted by Oct. 10. He went 
to the magistrates’ clerk & signed the 
ordinary notices on reference to a request 
fora temporary transfer on Nov. 10, & for full 
transfer on Dec. 8. At least a week before 
Nov. 10 deft. knew that he would be unable 
to complete the purchase of The Thorns 
unless he could raise a loan. His brokers 
acting in the matter sent him a notice to 
attend on Nov. 10. He did so, & Jirst saw 
the brewers, telling them that he could not 
complete, & that the notice of application 
for transfer would have to be withdrawn & 
another one given. He then arranged with 
pitt. that completion should take place on 
Dee. 8. Deft., however, did not attend to 
complete. On Dec. 22 deft. stated that he 
would complete on Jan. 30.) In an action 
@y pltf. for a declaration that the contract 
had been rescinded & the deposit of £120 
forfeited, & for damages :-—Held: in the 
circumstances, & particularly having regard 
to the subject-matter, time was of the essence 
of the econtract.-~ Lock v. Bens, (19381) 1 Ch. 
35; 100 L. J. Ch. 22; 144 L. 'T. 108, 


895. Add. Annotations :-. Expld. Bernard v. Williams 


(1928), 180 4. TT. 22. Consd. Lock ov. Bell 
[1931] 1 Ch. 35. 
901. Add. Annotation: -Consd. Tock aw. Bell 


. 11981) 1 Ch. 35. 
908a. ---——- -- -- ~——.} Lock v. Birun, No. 880n. 
ante. 

912. Add. Armnotations ; Consd. Ne Sandwell Park 
Colliery Co., Field te. The Co. faa] bE Ch. 
277; Lock » Bell, [1931) 1 Ch. 35. Refd. 
Bernard v. Williams (1028), 05 T. Th. 22. 

913. Add. Annotation :~ Refd, Bernard v. Williams 

(1928), 189 J... U. 22. 

Add. Annotation :---Refd. Bernard vo. Wiliams 

(1928), 130 LT. 22. 

925. Add. Annolation :--Refd. Bernard v, Williams 
(1928), 130 1. T. 22. 

1010. Add. Annotation :—-Refd. Oxford Corpn. t. 
Oxford Electric Co. (1930), 143 L. TP. 677. 

1016a. Condition to indemnify purchaser -—‘‘ Local 
land charge of which vendor has had notice ”’ 
-—Apportionment under Private Street Works 
Act, 1892 (c. 57) ~-Effect of Law of Property 
Act, 1925 (c. 20), s. 198.]---/’e Mippieron & 
Younu’s Contract (1929), 167 L.'T. Jo, 244 
67 L. Jo. 2743 ['020] W.N, 70. 


916. 


e 
9 
a 


1017. Add. Annotation :--Refd, Vennerley v. Prest- 


wich U. DD. GC. (2029), 141 1. U. 602. 
Add. Annotation :—-Distd. Mc Belcharn 
Gawley’s Contract, [1950] 1 Ch, 56. 


& 


et ee ee a mem rer ie mee 


Lanp Co., [1928] 3 D. L. R. 620; 
(1928, 8. C. #. 518.—CAN, 


PART IV. SECT. 2, SUB-SECT. 9.- - 
B. (d) i. 


814 lil. ——.}—L. sold to N. a 
piece of land which was described in 
he contract aa “contaluning by 
measurement 137 acres or thercabonts 
being farm property on C. Koad at 
present occupied. by W. & being tho 
nd comprised in *’ certain certificates 
of title. ‘The contract also contained 
the following claase: ‘* No error of 
misdescription of the property shall 
annul the sale but compensation shall 
be made in respect thereof... .” 
farm occupied by W., & com- 
priced within the said 





certificates, was 


EE tee meee 
re, + 
ee ee 


conveyed to N., but it onl contained 
134 acres, & of thie latter fact N. was 
aware before completion :—Meld: the 


transactions ainounted to a sale of 


, Bpecific property & thet the deficiency 


of three acres waa not such a qaalitica- 
tion ax to area of the description of the 
Jand as would entitle N, to recover 
compensation under the coutract.~ 
? v. Lorm (192%), 29 9.) fh. 
N.S, W. 9; 46N 3S. W.W.N, To 
AUS. 


PART IV. SECT. 2, SUB-SECT. 10.—B, 
yr (p. 118) 1. ——-_—— —. }-SHERRIN v, 
Wigarna, (1917) 2 W. W. KR 895; 
27 Man. L. R. 572.—CAN. 
se. Payment into ban‘:— Payment 
mual be made during banking ‘‘ day.’’}-—— 


3 
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t 


Borne yn, SincLane, (1929] 1D. b, ft 
561; 643 0. L. Ht. 237.—--CAN. 


PART IV. sais 2, SUB-SECT. 10.-- 
» (fa). 


sd. Inieres! on unpaid purchase -nmamey 
te be added to prineipal.\--Where, by 
a contract for sale of laud, it was 
stipniated that, In the event of Jutercst 
on the napaid purchisc-inoncy being 
unpaid at the end of each year, the 
sainge should be added to the principal, 
the ef. refined Lo decree specie per- 
formmanee by the vendor on payment 
of the principal & elmple interest. only, 
orexcept upon pesment of the tntcrest 
according to the ugreemont.—- HEN DER- 
BON v. Dickson (1862), 9 Gr. 379.-- 
CAN. 


Cases 1064—1162a. ENGLISH AND Emeree Drozer SUPPLEMENT. 


Part V.—Vendor’s Title. 


1064. Add. Annotation :—Aae to (1) Folld. Flexman 
vw. Corbett, (1980) 1 Ch. 672. 
1075. Add. Annotation :—Consd. Flexman v. Cor- 
bett, [1930] 1 Ch. 672. 
1078. Add. Annotation :—Distd. Turner v. Watts 
(1928), 188 L. T. 680. 
1100a. ———.}—-Declaration in assumpsit stated, 
that pltf. bargained to buy of deft., & deft. 
agreed to sel] to him, a dwelling-house & the 
fixtures therein, for the residue of a term of 
years then and still unexpired therein, to 
commence from a certain day, to wit, Jan. 1, 
1840, for the sum of £60; & that thereupon 
deft. promised to execute a proper convey- 
ance, to make out an abstract of title, & 
deliver possession from Jan. 1, 1840, ete At 
the trial, the fullowing paper, signed by deft., 
was read in evidence: ‘I agree to sell the 
house & fixtures, No. 163, Piccadilly, to com- 
mence from Jan. 1 next, for £60’ :—Held: 
this document imported the sale of an interest 
in fee simple, & did not sustain the contract 
as alleged in the declaration.-—HUGHES v. 
PARKER (1841), 8 M. & W. 244; 6 Jur. 780. 
110%a. Sale by vendor in specified capacity.]— 
here, in a vendor & purchaser contract, 
it is stated that the vendor will make title 
in a specified capacity, the contract does not 
amount to a warranty that he will make title 
in a particular manner. The warranty is 
no more than a warranty that a good title 
shall be made; & the purchaser can be forced 
_ to accept such good title, even though made 
by the vendor in a capacity other than that 
specified. 

By special conditions of sale, subject to 
which two houses were sold by auction, it was 
stated that the vendors were selling as 
** trustees for sale ’? under the will of A. On 
examination of the title by the purchasers, 
it appeared that no trust for sale was con- 
tained in the will :—Held.: the above state- 
ment did not affect the powers of the vendors 
to make a good title as the legal personal 
representatives of A.—He SPENCER & 
HAUSER’s Contract, [1928] Ch. 598; 97 
L. J. Ch. 335 ; 180 L. T. 287 ; 72 Sol. Jo. 336. 


1115. Add. Annotation :—Gencrally, Retd. Re Sand- 

~ well Park Colliery Co., Field v. The Co., 
[1929] 1 Ch. 277, 

1151. Add. Annotation :—Folld. Re Spencer & 
Tlauser’s Contract, [1928] Ch. 598. 


1162. Citation :—For ‘‘ [1928] W. N. 185” read 
** No. 1104a, anfe.”’ 
1162a. --—-- Covenant by vendor to indemnify 
mortgagee——-Registered charge. ]—-On July 11, 
1929, the purchaser bought Lot 2 at a sale 
by auction & paid a deposit. The particulars 
of sale described Lot 2 as an unrestricted 
freehold, practically an island block, with 
four frontages to Little Orford Street & 
three other streets in Chelsea, the block 
forming an excellent building site, when the 
existing buildings .came into hand. On 
examining the vendors’ registered absolute 
title the purchaser found Entry 7 in the 
Charges Register stating in effect that on 


the transfer of Lot 2 & other property to the 
vendors on May 28, 1929, by mtgees. sellin 
under their power of sale in a mtge, o 
Feb. 17, 1903, from Co. A., the former owners, 
the vendors by way of indemnity to the 
mtgees., but not further or otherwise 
covenanted to perform the obligations of 
Co. A. under a deed of Dec. 23, 1905, made 
between Co. A. & the Chelsea Borough 
Council & under a London County Council 
Order of Dec. 12, 1905. The deed of Dec. 23, 
1905, made in pursuance of a large building 
scheme by Co. A. provided for the stopping 
up (inter alia) of Little Orford Street & for 
making certain new streets, including a new 
transverse street bisecting Lot 2. The 
Borough Council were to obtain the necessary 
Closing Orders, & Co. A. were to lay out the 
new streets at their own expense. By their 
order of Dec. 12, 1905, the London County 
Council on the application of Co. A. sanc- 
tioned the new streets subject to certain 
conditions including a condition that Co. A. 
should covenant to lay them out, & on 
Dec. 21, 1905, Co. A. covenanted accordingly. 
On July 10, 1906, on the Borough Council’s 
application, the justices made a Closing Order 
for Little Orford Street. For financial & 
other reasons this part of Co. A.’s scheme 
had not yet been proceeded with. Little 
Orford Street was still open; it was in fact 
repaired by the Borough Council; & at the 
date of the contract neither the vendors nor 
the purchaser knew of the Closing Order’s 
existence. On discovering Entry 7 the 
urchaser required the vendors to delete it 
rom the Register & to obtain a release of 
the obligations, &, on their refusal, he issued 
a vendor & purchaser summons for a declara- 
tion that a good title was not shown. On 
subsequently discovering the Closing Order 
he discontinued the summons & brought 
this action claiming a declaration that he 
was entitled to repudiate the contract, 
damages for breach, & return of the deposit. 
The vendors denied any breach & counter- 
claimed for specific performance :—Held : 
(1) as the title of the vendors & their mtgee. 
redecessors was paramount to the 1905 
ocuments, so that they were not bound by 
Co. <A.’s obligations thereunder, & the 
vendors’ covenant of indemnity was a mere 
personal covenant to indemnify the mtgees. 
against a non-existent liability, the purchaser 
was not entitled to require the removal of 
Entry 7 from the vendors’ registered title, 
but must be satisfied with a clean transfer 
not referring to the indemnity, & it would be 
the Registrar’s duty to omit any reference 
thereto in the purchaser’s registered title ; 
(2) the twenty-four years’ old Closing Order 
did not affect the title, but, if & so far as it 
was inconsistent with the partiéulars, merely 
@ case of innocent misrepresentation, 
on which the purchaser could neither. re- 
pucia\e the contract nor recover damages, 
is only remedy being to ‘resist specific 
performance. Therefore, the purchaser’s 
action failed on both points; (3) on the 


PART V. SECT. 2, SUB-SECT. 2. 
n i.——.}-—Re Tnompson & Jenxtka, (1928) 4 D. L. R. 564; 63 O. L. R. 33.—OAN. 


4 


_yvendors’ counterclaim for 
formance that there was in 
_ representation in the particulars, as the 
word “street”? even in London did not 
necessarily mean a public highway. 
was therefore no ground for refusing specific 


performance.—BaRNES _ v. 
VELOPMENTS, Lrp., [1930] 


Ltd 


. v. Palmer (1931), 75 Sol. Jo. 525. 
1220a. Property described as ‘‘ valuable business ! 


1 Ch. 479; 99 
L. J. Ch. 274; 142 L. T. 626. | 


1177. Add. Annotation :—Consd. Re Belcham & 
Gawley’s Contract, [1980] 1 Ch. 56. 


1178a. Property subject to closing order—Unknown 
to vendor.|—BaRNES v. CADOGAN DEVELOP- 
MENTS, Lrp., No. 1162a, ante. 

1219. Add. Annotation :—Refd. Re Spencer & 
Hauser’s Contract, [1928] Ch. 598. 

1220. Add. Annotation :—Folld. Charles 


Vol. XL.—Sale of Land. Cases 1162a—1697%; 


ecific per- 


premises *’—-Covenants restricting carrying 
act no mis- 


on of business,}—-CHARLES Hunt, Lrp. ». 
PALMER, No. 57a, ante. 

1242. Add. Annotation :—Folld. Flexman v. Cor- 
bett, [1930] 1 Ch. 672. | 

1259. Add. Annoiation :—~Generally, Refd. Man- 
chester & County Bank v. Monk (1929), 73 
Sol. Jo. 465. 


| 1275. Add. Annotation :-—-Retd. Re Sandwell Park 
Jolliery Co., Field ». The Co., [1920] 1 Ch. 277, 
1416a. Subsequent purchase by solicitor from 
client.|—A solr., who has been employed to 
advise on a title, cannot, on purchasing the 
land himself of his client, set up an objection, 
which he did not think of any importance 
when advising his principal.—DBErevor vw. 
Simpson (1829), Taml, 60; 48 EK. RR. 28. 
1458a. e: P. P.oon v, Prrrevarp (1879), 40 L. T. 
873, 


There 


CADOGAN Dks- 





Ttunt. 
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Part VI.—Position of Parties Pending Completion. 


1481. Add. Annoiation :—Refd. Halifax Building 
Society v. Wvighley, [1931] 2 K. B. 248. 








1488a. 


v. 


(ner CuR.).—Howarv 





PART V. SECT. 38. 


se. Sale by company—After remoral 
from fs sleet }—A co. incorporated In 
N. S. W. was registered tn Tasmanta 
as @ forcign co. It acquired certatn 
land in Tasmania. On Ane. 14, 1924, 
the co. filed a notice that it. had ceased 
to carry on bueiners in Tasmania, & the 
registrar therenpon removed its name 
from the register. On May 16, 1925, 
the oo. contracted to scll the said land to 
B.: -—Held: the land in question was 
still vested fn the co., & there would be 
a dvelaration that it could show a good 
markotable title.—Re LABOR PAPERS, 
LTp. & Brrron's Contract (1925), 21 
Tae. L. R. 35.—AUS. 


PART V. SECT. 5, SUB-SECT. 8.--B. 


af. Proof of charge—Note of erecution 
on ubstracl of title. }—HIND 0. WESBROOK 
(1900), 7 Terr. L. R. 10.—CAN. 


PART Vv. SECT. 5, SUB-SECT. 10.—0, 

@ i, Certificate that no arrears of 
income tax outstanding.|-—The pro- 
duction of a certificate under Finance 
Act, 1928, s. 6, from the Revenue 
Comra. that no arrears of income tax 
were outstanding, if required by the 
Rorceaer: is an expense which, by 

nveyancing Act, 188], 6. 3 (6), must. 
be borne by him, as the contract of 
sale contained no provision to the 
Tosi Wo aen es tv. GEOGHEGAN, 
{1931} o R. 135.—IR. 


PART VI. SECT. 1, SUB-SECT. 2.—A. 
1815 i, ——- -———.}—The right to 
pomeesion tp Pra pees? is not & 
ciden an exccutory 

aonteast for the sale of land. This 
tight remains in the vendor until full 





-|—It is sometimes said that 
under a contract for the sale of an interest 
in land the vendor becomes a trustee for the 
purchaser of the interest contracted to be 
sold subject: to a lien for the purchase-money ; 
but however useful such a statement may. 
be as illustrating a general principle of equity, 
it is only true if & so far as a ct. of equity 
would under al] the circumstanzes of the case 
grant specific performance of tue contract 
MILLER, 


LO AMET cnet am ee nen ee men Sy 


| 
| 


| 


A. (M. 318; 841.0. P. GC. 49; 
P..C; 

Annotation ;-—-Refd. Central Trust S$ Safe Deposit Oo. v. 

Snider, [1916] 1 A. C. 266. 

1509a. ——.]-—Puppircomay ». BYTHESEA (1823), 
1). 7. O. S. Ch. 18. 

1538. Add. Annotatian -.~Distd. Wataon v. Davies, 
(1931] 1 Ch. 455. 

1588. Add. Annotation :--Refd. Walifax Building 
Society v. Keighley, (1938L] 2 K. 1. 248. 
1604. Add. Annotation :---Refd. Puge v. Scottish 
Inace. Corpn. (19289), OS L. J. KB. 308. 
1597a. ——-— —-—.]--PINCKE v. CuRTEIY (1703), 4 

Bro, GC. C. 333, n.3 20 TH. R. 020. 


Placed on the Jend should remain 


112 L. T. 408, 


"HG15] 


ee ee 





sat eee ters eo a 


payment of the ,archasoe price, unloss 


express provision to the contrary Is 
muade fu the contract. ~MANBELL 1. 
STi, ((03L) 1 We. W. RR. 463... CAN, 

sg- What amounts to possession— 
Actual oceupation of part.)--MCKINNON 
vo. MCDONALD (1867), 13 Gr. 152,-—-OAN. 

sh. Right to possession aa against 
transferee of land.jJ---PUtf., a purchaser 
under an agreement for the sale of 
Jand which provided that) he should 
have the right. fo hnmedisate possession, 
entered {nto possession & filed a 
caveat, clafaing an interest. as owner 
under the agreement. The vendor 
assigned the agreement to the M. H. Co, 
& subsequently transferred the land 
to deft. co. which obtained a certificate 
of title sublect to the careat, but 
acquired no rights under the agreement 
forsale, Pitt. having left the property, 
deft. co. put deft. into poxsession 
without the knowledge or consent of 
Itf.:~-Fleld: pitf. was entitied to a 
udgment declaring him entitled to 
immediate possession of the property, & 
was entitled also to damages for the 
wrongful user of his land, such damages 
to be calculated & allowed up to & 
inclusive of the day of the entry of the 
judgment.—WADDRTI. ». GRAY-CAMP- 
BELL, Lro. & Scanrow, [1929] 3 
D. L. R. 488; 2 W. W. R. 3135 23 
8. L. R. 527: revag., (19203 2 D. Lt. 
362: 1 W. W. it. 241.--CAN. 


PART VI. SECT. 1, SUB-SECT. 3—B. 


sl. Covenant to leave improvements— 
Liability for removal of heuse.j-——-Under 


an agreement for the sale of land, the | 


registered owner being the vendor, the 
purchaser for himself, his 
assigns, etc., that all improvements 
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OE EL EE A A SN er 
ne a ee A NE 8 AES AEE 


thervon & not be rvinoved or destroyed 
until Anal paymont for the land had 
beon made. eft. 1P., the assignes of 
the purchaser, built @ house on the 
Jand, f°. sold the house to deft. S. 
who was ignorant of the terms of sald 
agroement. Tho house, although built 
on skids, was found to hav > become In 
fact & within the Intention 6f the agree- 
mont part of the soll at the time of the 
gale to S. he vendor obtained a final 
order for © foreclosure,” but before It 
wis granted 8S. had removed the house 
from the land & refused to return it i-= 
Meld: both defts. were liable in 
damages to the vendor for the valuo of 
the house at the thne of ita removal, 
although it was not shown that the 
land was worth less than the amount 
owing to the vendor under the agree- 
ment for sale.—-CANAIAN Pacurice Ry. 
Go.» Prickeir & SHOWALTEH, (1930) 
é HG Ww. R. 65; 3 Dd. t.. ht. $00.— 
A s 


PART Vi. SECT. 1, SUB-SECT. 5. 
gi. —- ch ial His iar ha: uth 
€ 


renenue a tea—-Kffect of.}—K EIU 
». FIONTER (1928), 39 B. C. R. 396.-- 
CAN. 

n i. -——~— Z'o knowledge of vendor— 


urchase- 
the 
the 
rice 
and. 


Effert of sale on action for 
numey.) —~ Resp., represent ng 
vendor, sued applt., representing 
purchaser, for the balance of the | 
of sale of a certalu parcel of 
The latter denied his bility on the 
ound that the property could not be 
neferred to him by the vendor as it 
bad been sold for pers taxes; but 
the vendor contend that the pnr- 
chaser was still bound because the sale 
of the property for taxes was due to 


Cases 1681—2061. 


ENGLISH AND KEmprme Diaest SUPPLEMENT. 


1681. Add, Annotation :—Retd. Oxford Corpn. v. | 1682. Add. Annotation :—Retd. Oxford Corpn. v. 


Oxford Electric Co. (1930), 143 L. T. 577. 
1640. Add. Citation :—-[1928] Ch. 340. 


1656. Add. Annotation :—Refd. Oxford Corpn. v. 
Oxford Electric Co. (1930), 143 L. T. 577. 


358. 


Oxford Electric Co. (1980), 143 L. T. 577. 


1716. Add. Annotation :—Retd. Re Fenton, £2 pn. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 


1786. Add. Citation :—-(1927] B. & C. R. 1387. 


Part VII.—Vendor and Purchaser Summons. 


1802. Add. Annotation :—Consd. Clayton v. Clay- 


ton, [1930] 2 Ch. 12. 


1822. Add. Annotation :—Refd. Flexman v. Cor- 


bett, [1980] 1 Ch. 672. 


1823. Add. Annotation :—Refd. Johnson v. Clarke, 


[1928] Ch. 847. 


1832. Add. Annotation :—As to (2) Folld. Charles 


Hunt, Ltd. v. Palmer (1931), 75 Sol. Jo. 525. 


el Sm» gh = eeu enceniaepineisin Sarees swiped” ‘Wom ieee 


Part VIIl.—-Remedies under an Uncompleted Contract. 


1944a. S. P. WESTERMAN v. PANTLIN (1900), 3 | 2014. Add. Annotation :—Refd. Bernard v. Williams 


Seton on Judgments & Orders, 7th ed. 2218. 
Annotation :—Folld. Olde v. Olde, [1904] 1 Ch. 35. 


2006. Add. Annotation :—Refd. Wilson v. Balfour 


(1929), 45 T. L. R. 626. 


2009a. ——- 
2182, post. 





| 2013. Add. Annotation :—Dbtd. Bernard v. Williams 


(1928), 139 L. T. 22. 





the failure by the P alle as to pay 
them as covenanted :—Held :— rnp. 
action should be dismissed. he 
vendor was aware that the taxes had 
not been paid & was looking to the 
purchaser for the money wherewith to 
pay them; he had already collected 
sonie rent for the property which he 
was holding as a credit. against the 
taxcs, & it can be inferred that the 
vendor anticipated that payinents on 
account of taxes, when made, would 
pass through his hands. When, there- 
ore, the propery was sold for taxcs, 
it was not because the vendor was 
misled into a belicf that the purchaser 
had paid or intended to pay the taxos ; 
tho vendor had been © notifed, 
reviously to the sale for taxes, that 
he purchaser repudiated the contract. 
& was lookdug for a refund of his puy- 
ments, & in withholding payment of 
the municipal cluim the vendor acted 
deliberately, with a full knowledgo of 
the facts.—RoOvAL Trust Co. v. 
ENNEDY, [1930] 8. COC. R. 602; 4 
° L. R. 8638.—CAN. 


o i, ——.]}—Every vendor & pur- 
chascr of land situate in Alberta must 
be held to have contracted with 
referonce to Unearned Increment Tax 
Act, &, in the absonce of an agreement 
to the contrary, there is imped in an 
agreament for the sale & purchase of 
such land an obligation on the vendor 
to pay or cause to be paid the portion 
of the tax pavable in respect of any 
increase in value prior to the making 
of sald agreement, or, at least, there is 
implied an agreement by the vendor 
that, if the purchaser pays the vendor’s 
ortion of the tax, the purchaser will 
e entitled to recover it fram him.— 
CANADIAN AMERICAN TRUST Co., LTD. 
& CENTRAL PROPERTIES, Lp. v. 
McMULLEN, ead dD. L. R. 867: 2 
W. W. RR. 205; 24 Alta. L. R. 158; 
revag.. {19291 2 D. L. It. 655, —CAN. 


PART VI. SECT. 2, SUB-SECT. 1—A. 


am. F.case by yurchaser.}—A_ lease 
given by a person with only a limited 
right, ¢.g. a purchascr under an agree- 
ment for sale, must be «subject to the 
infirmitios or limitations of his own 


-J}—BERNARD v. WILLIAMS, No. 


; 277. 


(1928), 139 L. T. 22. 


2049. Add. Annotation :—Refd. Re Sandwell Park 
Colliery Co., Field v. The Co., [1929] 1 Ch. 


2061. Add. Annotations :—Consd. Re Sandwell 


Park Colliery Co., Field v. The Co., [1929] 


1 Ch. 277; Lock v. Bell (1930), 69 L. Jo. 219. 


Refd. Bernard v. Williams (1028), 139 L. T. 22. 


title. An assignment, by the pur- 
chaser, of his rights under the agree- 
ment to purchase cannot convey the 
interest which he had vested tn his 
lessee by the lease, & the fact. that the 
assignment is to his vondor makes no 
difference in this respect.—LINDBAY 
v. GIBBONKY, [1931] 1 W. W. R. 728 ; 
revsg., [1931] 1 W. W. R. 618.---CAN. 


PART VIII. SECT. 1, SUB-SECT. 1.—-A. 


k (p. 221) i. -——— equisites of 
talid cancellation notice.}— BROWN v. 
poe (1912), 17 B. CG. R. 16.— 


o (p. 223) i. --— —— ——.}- 
HAMILTON v. Tayrnorn (1919), 47 
N. B. 2. 145.---CAN, 


aa i. ---— On liability of defendant 
for costs.}—~—Where a vendor suing for 
specific performance, pe judg- 
ment, & in default of payment tho 
ustial rellef by way of cancellation 
elects iminediately on beeoming en- 
titled to judgment to take a judgment 
for cancellation, a provision for pay. 
ment of costs by the deft. personally 
on_ his failure to redeem sbonld not 
owlinarily be included in the judgment, 
at Icast where doft. bas not defended 
the action.—BkEATON t. HAMBICKI 
(Man.), {1929} 1 D. L. R. O82; 1 
W. W. Ml. 375.--CAN. 

ee i. -}—In an action to have 
an agreement for the sale of land 
declared determined & the payments 
made thereunder forfeited :—Held : 
a defaulting ake sese | who is persisting 
in his default & refusing to perform his 
contract cannot have any relief under 
the cquitable jurisdiction of the ct. ; 





‘thorefore defts. were not entitled to 


have the moneys paid under the agree- 
ment returned to them.—OUGHTON t. 
OSEPREGHY, [1931] 1 W. W. R. 604; 
2D. L. R. 996.—CAN, 
Vendor unable to 
Through purchaser's acts— 
contract. J-—WiILKIN t. 

rown (Alta.), (1927} 2 D. L. RK. 87.— 
CAN. 

sn. Time allotced purchaser to make 
good defautt—Dependent on circum- 


6 


— 


stances.}-—SINGER v. GARRETT, [1929] 
4D. L. R. 132: 2W. W. R. $01; 41 
B. C. R, 160.—~CAN. 


PART VIII. SECT. 2, SUB-SECT. 2.—A. 


1971 x. -J—In an action 
by a purchaser to have an agreement 
for the sale of land declared rescinded 
& for the return of a sum of mone 
paid thereunder & another sum, whic 
Was an amount realised by the vendor, 
out of grain sold from the land, in 
excess of the interest payablo under 
the agreement :~—//eld : the two iteins 
should be considered as a deposit & 
as part of the cash payment respec- 
tively, that the purcbaser had in fact. 
abandoned the land, & that through 
the failure of the purchaser to com- 
Plete the vendor had suffered loss in 
an amount In excess of the aggregate 
of said sums. Thereforo, although the 
deelaration of rescission, which was 
also asked for by deft., was granted, 
the claim for the return of the money 








PIPER 
(1920) 


was dismissed.—KWARA  t, 
(Man.), {1930} 1 D. L. R. 83; 
° e Kt. 392,.—CAN. 

a i. ——- Default by vendor—Prior 
to default by purchaser.}—RovErs & 
Brown v. HAZELHURST, [1930} 2 
D. L. R. 609; 65 O. L. R. 81.—CAN. 


PART VILL, SECT. 2, SUB-SECT. 3,— 

o. Reved., 33 0. L. BR. 78. 

PART VIII. SECT. 2, SUB-SECT. 3.— 
. (6). 


2062 i. Misrepresentaution——Of agent 
of vendor.J—Where the ground of 
rescission of a contract for the purchase 
of land is the fraudulent misrepresenta- 
tion of the agent of the vendor, &, 
therefore, in law of the vendor himself, 
the purchaser is entitled to restitutio 
tn inteyrum from the vendor & there- 
fore even though a deposit under the 
contract bas been paid to the agent as 
** stukehalder ’’ the purchaser is en- 
titled to an order for the@epayment of 
the deposit by the vendor.—-NWINDLE 
». KaxrBpp (1929), 29 8S. RK. N. S. W. 
325 5 48 N. Ss. Ww. W. N. 10 .— AUS. 


2080. Add. Annotation :—Distd. Re Belcham & 
Gawley’s Contract, [1930] 1 Ch. 56. 
2087. Add. Annolation :-—Refd. Curtis Moffat v. 


Wheeler, [1929] 2 Ch. 224. 


2151. Add. Annotation :-—Refd. Re Sandwell Park 
Colliery Co., Field v. The Co., [1929] 1 Ch. 


277. 


2153: Add. Annotation :—Aa to (1) Consd. Re Sand- 
well Park Colliery Co., Field v. The Co., [1929] 


1 Ch, 277. 


2182. To the existing paragraph add as follows :— 
Semble : if time had not been of the essence, 

pitf. would not, in an action for recovery 

of deposit, have been entitled to rely on the 
absence of any memorandum in writing of 


the contract. 


Add. Citation :—-139 L. T. 22. 


2199. Add. Annotation :—Distd. Re Belcham 
Gawley’s Contract, [1930] 1 Ch. 58. 


Vol. XL.—Sale of Land. Cases 2080-2306. 
2215. Add. Annotation :-—Folld. Flexman v. Cor- 
bett, [1930] 1 Ch. 672. 


2220. Add. Annotation :—Consd. Re Belcham & 
Gawley’s Contract, [1930] 1 Ch. 56. 


2228. Add. Annotation :—Folld. Re Belcham & 


Gawley’s Contract, [1930] 1 Ch: 56. 


2242a. 





—— 





2224. Add. Annotation :—Consd. Re Belcham & 
Gawley’s Contract, [1930] 1 Ch. 56. 


-——— Part of purchase-money & 


money spent on improvements.]—CorNwaLL 
v. Winuiams (1701), Colles, 117; 
209, H. L. 


2287. Add. Annotation: -Refd. Curtis Motfat v. 


1K. R. 


Wheeler (1929), 98 I. J. Ch. 874. 


& | 





PART VIII. sari a SUB-SECT. 3.— 


80. Deposit naid—- Provision for pay- 


ment of further sum on fired date—- 
Jrailure of purchuscr to pay. Held: 
although the vendor bad neither 


executed nor offered to execute a eon- 
voyance he was entitled to sue before 
completion, inasmuch as the contract 
fixed a definite date for the payment 
& did not. postpone i) until completion 
or until after complet:on.—PERPETUAL 
TRUSTEE Co. v. UNION TRUSTEF Co. 
(1927), 28 S. BR. N.S. W. 222: 45 
N.S. W. W. N. 30.-—AUS. 


PART VIII. SECT. 2, SUB-SECT. 3.---E. 
fi. }--Where the ct. gives a 
purely equitable relief as in the case of 
rescission of a contract & repayment 
of the moneys paid by tho purchaser, 
the moneys will carry intereat from the 
date of the payment until the date of 
repaymnent, whenever repayment. takes 
place. but will not carry” interest 
as a judgment.—SKINNER v. JAMES 
SyprHonic VisipL—E Mrasuhna, Lrp. 
(1927), 28S. RN. N.S. W. 20.---AUS. 


PART VIII. SECT. 2, SUB-SECT. 3. --G. 


sp. orm of action.|—CLARKE  %, 
CAND oe (1839), 4 Ont. Dig. 7210.— 





PART VIII. SECT. 3. 


m (p. 242) i. —— -)—When « 
contract of sale & purchase is put an 
end to by the vendor on the purchiwer’s 
default, & it issllent as to the right in 
that event to retain or recover back 
instalments of the purchase-money 
alroudy paid, the purchaser can recover 
them from the vendor subject to the 
deduction of the amount. of such loss 
as the vendor has suffered through the 
purehaser’s failure fo  complete.-~ 
STEPHENSON vo. BROMLEY, [1128] 4 
D.L. R. 737; (1928) 3 W. W. mt. 370; 
37 Man. 1... R. 487.—CAN. 


o (p. 242) i. ———- ——.]—HAGEN v. 
FERRIS (1915), 31 W. L. RK. 661; 8 
W. W. R. 1039.—CAN. 

m (p. 243) {. Repiudiation by 
purchaser.|—Where an agreement for 
the sale of land Is sflent as to what is 
to become of instalments of purchase- 
money already paid on the cancellation 
of the contract, the purchaser fs not 
ontitied to recover them from. the 
vendor where the purchaser has re- 
pudiated or voluntarily abandoned the 
contract.— GREAT WEST LIFE A&Sss’CE 
Ca. r. PRarIE DEVELOPMENTS, LTD., 
[1928] 3 W. W. R. 601.— CAN. 

er. On cancellation— Necessity for 
erpress agreement, }- CRONHOLM v. COLE 
11928} 2 D. L. R. 321.—CAN, 


PART VIII. SECT. 4, SUB-SECT. 1. 


ail. —— Failure of vendor to perform 
condifion—Condilion to leave bond on 











| 





property. |---FREEMAN v0. MAXWELL, 
{1928} S. C. (Ct. of Sess.) 682.---SOOT. 


PART VIII. SECT. 4, SUB-SECT. 3.— 
A. (a). 

2151 vi. ——,.J—The agree: 
ment for sule held to shew an intention 
to sel] the minerals as well as the 
surface; &, since the vendor was 
unable to make title to the minerals, 
the purchaser waa held entitled to 
have the vendor'a action for specific 
performance dismissed & to sneeeed 
on his counterclaim for reseission.-— 
Ksiour Suaar Co,, Lip. v. WEBSTER, 
11929} 4 D. L. RR. 5913 2 WLW. RR. 
005; 24 Alta. Le. Re. 174: revsid., 
[930], S.C. R. 518; 4D. I. RR. 843.- - 
CAN 


ee none 


st. Vendor unable to give title-- Public 


Works Act, 1908, 8. 116.}--UrnaMm ov. 
BARDEBS, [1927] N. ZL. R. 722.- N.Z. 


aw. ftrior sale to another purchaser.) 
--Sfoasisy oo MALANCHUK, LIYST] 3 
Wow. 60. 506.--CAN. 
PART Via”. SECT. 4, SUB-SECT. 3—C, 
ho ip eco = =6Waiver.}---WiLcox — v. 
JEWELL, [1#31, 2 W. W. RR. 460; 2 
D. L. R. 873.---CAN, 
PART VIII. SECT. 4, 
D. (a) 
p. Ieved., 15 Sask. L. Wt. 410. 
poo, wee wee) WALKER Ot. 
Exurorr, (19381) 1 D.L. 1. 420.---CAN, 


PART VIII. SECT. c SUB-SECT. 3.--— 
). 


SUB-SECT. 3.— 


fi. --—- ——— Jn certificatea-——A yree- 
ment to sell land “ as described in certifi- 
cites." }-— MCLEAN 0. STANDARD TRUSTS 
Co. (198111 WLW. RR 4425 2 DL K. 
463.—-CAN. 


t i. —— Value of crop.) ~In oscer- 
taining whether an unfounded repre- 
sentation by a buyer or seller ik open to 
redress in any form, the means of know- 
ledge of the partics muat be considered, 
If the misrepreventation is on a eubject 
pecniiarly within the knowledge of the 
party making it & be reed on by the 
other party it nay be legally cognisable, 
but. where the facis are not only avail- 
able to the other party but also he 
applies or Is able to apply unrestricted 
means of injury, & jx not induced to 
withhold Inquiry, the alleged misx- 
representation is piubably no more 
than ‘dealers’ talk ’’ in which cach 
party from his own standpoint of buyer 
or seller usually indwayges. 

A purchaser of a farm sned for 
reseission of the contract of sale on the 
ground that. he had been Induced to 
buy by the vendor's statement that 
the crop, v bich was then cut & Included 
in the sale but not set threshed, was 
worth a certain amount which, after 
thre-hing, proved to be cxcensive, to 
the extent of about two & a half times 


7 
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2306. dd. Annotations ----Refd. Curtis Moffat v. 
Wheeler, (1929]2 Ch. 224; Barnes v. Cadogan 
Developments, Ltd., [1930] 1 Ch. 479. 


ee nn SeenON Or eaeaneenennnenmemensienennt 


ANT EES Re TL | LEO, me CATE CeO O68 Oe on ROSIN OPERANT AINA NS 


its renl value. Tho judge, who dealt 
With the representation as an Innoceut 
one, decreed roselssion, & deft. ap- 
poaled :-—Meld : heeause of the appli: 
cation of the above principle, & also 
because of the difficulty in finding that 
w representation of that kind was one 
Which was really reed on by pltf, & 
went to the root of the contract, the 
appeal shoal be allowed. — Rasen v. 


Horn. [iso} 2 W. W. R. 816s 8 
D. Ja. hh. 6475 38 Man. LL. RR. 600; 
revsy., LENO] 4°. Le. ak. 8003) 2 
W. W. Rh. 6735. --CAN, 


PART VU. SECT, 4, SUB-SECT. 3. ---E. 

st. dvevtrietive corenant-—laclosurc 
of ® building cavenant.’)~ Certain land 
was Bold subject tu a spectal conditdon 
that the salo was made “ subject to 
the oxie<tiog building covenant whioh 
provides (uuler alia) that noo building 
nay be crevted other than of brick or 
stone or ub cost of Jew than 4500." 
Tho bub“ldiag covenant duter cdiselosed 
on the title Curther peovided, ‘ & no 
ruch bublddae se erected shall be used 
or oceupded for auy other purposo 
than oa private dwelling house ° :-- 
Meld: the phrase“ building covenant” 
did not primarily denote a covenant 
doating ouly with the coustruction of 
the dbuildiiigz, but ineluded # covenant 
dealing with Its user, & therefore, 
there was a suflicient disslosure by 
the vendors.—-SHENHTONIS vo. LBWSON 
(No. 3) (1929), ZU 8. RL NLS. WW. S775 
46 N.S. W. W.N. 95. --AUS. 


PART VIL SECT. 7, SUB-SECT, 3. 


o i, ----- Neale of hotel d> licenve.|-~ 
Hheld: tho incasure of damages was 
the difference between the price agrecd 
& the value of the land considered as a 
security for roalising the deflefency fn 
the sum Gontracte?) te bo paid, teas the 
amount of the denrosit pald by tho 
purchaser, & the cet amount of the 
compensation reectved by the owner 
under the Licensing Act.--SUMMEKA 
ee [1928] W. A. L. &t, 115.-— 


PART VIII. mae, ata 4.— 
» (6 


2338 1. Revad., 10 Alta. I. BR. 478. 


sv. Auelio fees.J--Pitf., at an 
auction of certain property, was 
declured tho purchaser, & he thereupon 
maid the deporlit & the sauctioncer’s 
cen, a8 provided by the conditions of 
sale. These conditions contalned one 
in the usual form enabling the vendor 
to rescind the contract If the purchaser 
made any objection or requixition 
which the vendor was unable or un- 
willing to remove or comply with. 
The sale broke down following the 
vendor's reply to a requisition of the 
purchaser, the vendor baving added 
that if the purchaser insisted on the 


Cases 2360—25800. ENGLIgH AND Exerme Dicest SUPPLEMENT. 


= 


Part IX.—The Conveyance. 


2866. Add. Annotation :—Refd. Bernard v. Williams 
(1928), 189 L. T. 22. 


2867. Add. Annotation :—Refd. Curtis Moffat v. 
Wheeler, [1929] 2 Ch. 224. ; 


2879a. J—Re Durranr & STONER 
(1881), 18 Ch. D. 106; 45 L. T. 863; 30 
W. R. 37, 0. A. 

Annotations :—Refd. Ite Newton's Trusts (1882), 23 Ch. D. 

181: Miller v. Collins, [1896] 1 Ch. 573.. 

2882. Add. Annotation :—Refd. General Medical 
Council v. I. R. Comrs., English Branch 
Council of General Medical Council v. Same 
(1928), 1389 L. T. 225. 


2459. Add. Annotation :—As to (8) Refd. Blay v. 
Pollard & Morris, [1930] 1‘K. B. 628. 


2475. Add. Annotation :—Refd. Curtis Moffat v. 
Wheeler, [1929] 2 Ch. 224. . 

24758. Consent in favour of specified 
paniareans Pere a sale of leaseholds by an 
original lessee, completion in favour of a 
solvent nominee of the purchaser can be 
enforced, unless it is shown that the sale was 
panes upon considerations purely personal 

the purchaser, but the purchaser must join 
in the assignment for the purpose. of 
guaranteeing the performance of the 
covenants. 

Pitf. co. agreed to purchase from deft. 
roperty of which deft. was under-lessee. 
er underlease contained a covenant not 
to assign without the under-Jessor’s consent, 
not to be withheld in the case of a responsible 
assignee. The under-lessor refused a licence 











requisition he would rescind the con- 
tract, pursuant to the conditions of 
sale. his mply waa, in the opinion 
of the ct., neither capricious nor un- 
reaxonable. The purchaser replied 
stating that he insisted on his objection, 


soil, & therefore, to have passed to 
the Crown when the deft. 
agreement & surrendered al 
in the land to the Crown, & to have 
become subsequently the pro ig f of ayment agreed to bo 
the pltf. when he purchased the land 


Pints interest 


to assign to pitf. co., but deft.’s solra. were 
informed that a licence would be grantec 
to complete in favour of a specified nominee, 
The licence was in fact available, but, deft. 
never formally applied for it; & ultimatel 
her solrs. returned the deposit paid by pltf. 
co., who thereupon brought this action for 
specific performance :—Held: deft. could 
be compelled to complete in favour of the 
specified nominee. 

LORD CAIRNS indeed seems to have con- 
sidered that, if the phrase [subject to the 
title being approved as our solrs.] meant 
what the Ct. of App thought it meant, 
it would follow that the purchaser was at 
liberty through the medium of his solr. to 
decline the title from mere caprice ; but none 
of the judges accepted this extreme view. 
It is reasonable, they thought, to imply good 
faith as a nec ingredient. On the 
other hand, it seems to be putting an undue 
strain on the words to construe them, when 
used by a layman, as connoting not the 
approval of his own solr., which is their plain, 
ordinary meaning, but the decision of a ct. 
of justice after an unknown delay & at an 
unascertainable cost (MAUGHAM, J.).—CURTIS 
MorrFat, Lp. v. WHEELER, [1929] 2 Ch. 224 ; 
98 L. J. Ch. 374; 141 L. T. 588. 


2580a. Right to give directions as to application of 


purchase-money -—— Application of Law of 
Property Act, 1925 (c. 20), 8s. 27.]—Re 
WIGHT BEsT’s BREWERY OCo., Lrp.’s 
CONTRACT (1928), 73 Sol. Jo. 76. 


adopted by the parties to an agreement 
for the sale & purchase of land :— Held : 
a private banker, to whom the -pur- 
chaser made the cash att er & the 

eposited pend- 
iz the clearing of the title, was a 


& that he required the vendor to return | from the Crown.—LAROCHELLE v. | trustee owing duties to both parties. 


the deposit & the auctioncer’s fevs. 


(2) A clear title was obtained by the 


The vendor returned tho deposit, but 
not the auctioncer’s fees, & the pur- 
chaser subsequently sued the vendor 
for the amount of them :---i/eld: as 
the only way in which tho purchaser 
could rocover these fees was as damages 
for breach of contract, & as there bad 
been no breach of contract on the 
vendor’s part, the olaim_  failed.— 
M’Manon v. Garrngy, [1930] I. R. 


reerenten 
s 


PART IX. SEOT. 1. 


aw. Whal passes by conveyance. |— 
Bulldings orected by the owner of land 
for use in the making of bricks held to 
forw part of the realty, although some 
of them were attached to the land by 
nothing but their own weight. They 
therefore became the property of deft. 
who became registered ownor of the 
land iu pursuance of the purchase 
thereof at a tax salo under the Assors- 
ment Aot. Certain machinery in said 
buildings was also held part of the 
ee wa ant v, LItaquTFooT, 
{102 } 2 Ww. WwW. R. 240.— CAN. 


8X. -}—Wire fencing & fence 
posta erocted or completed by the doft. 
while ‘he occupied land, previously 
ronted'to him, as purchaser tinder an 
instalment agreement made with the 
Crown hold to have become part of the 





MARCHAND, [1928] 3 W. W. R. 731.— 
CAN. 


PART IX. SEOT. 5, SUB-SECT. 1.— 
E. (a). 


sy. Description by reference to monu- 
ments.}-——Apart froin especial statutory 
provisions, the description in a convey- 
ance of land ia to be construed by 
reference to the monuments on the 
ground.—-MCDONALD v. KNUDSEN, 
1928) 3 D. L. R. 242; [1928] 2 W. Ww. 
t. 577.—CAN. 


PART IX. SECT. 8, SUB-SECT. 3.—A. 


sz. Crop-payment plan—Conversion 
of crop—Liability of purchaser.}— 
GROVES v. HULL Ate a) 2 
Dd. rie 640; (1926) 1 W. W. R. 910. 


sa. Agreement by purchaser to nay a 


certain sum & to wake over a loan of 


specified amouni-—-Loan of emall 

amount—Subseguent agreement by pur- 
chaser to pay difference— Action for 
balance of purchase }-—LONGO- 
RARDI vw. LARKIN (1928), 28 8 R. 
N.S. W, 248; 45 N. 8. W. W.N, 64.— 


PART IX. SECT. 8, SUB-SECT. 3.— 
B. (oc) i. 


Effect of death of agent. 
of the course of d 





b i. 
(1) In view 


banker & delivered to the purchaser, 
but before the vendor obtained pay- 
ment from the banker of the full 
amount of the purchase-price deposited 
with him the banker died & his office 
closed its doors. The vendor, having 
failed to obtain the balance of the 
urchase-moncy, sued the purchaser 
herefor :—-Held : the loss which had 
occurred must be borne by the vendor. 
—STUFFCO v. FAHN, [1931] 1 W. W. R. 
268; 2D. L. R. 237.—CAN, 


PART IX. SECT. 8, SUB-SECT. 3,.~— 
B. (oe) ii. 


2532 i. Authority to recetve purchase- 
money. }—W here the vendor’s solicitor 
eppriprets the purenase DiSuey to 

BR own use :—Held;: the solr. was 
agent for the vendor, who must bear 
the loss.—-CHEESEMAN tv. COREY (1913), 
a L. R. 469; 15 D. L. R. 445.— 


PART IX. SECT. 8, SUB-SECT. 8.— 
D. (a). 


sh. Conveyance to trustée-— Agreement 
for aale by holders of equilatile estate— 
Party entitled lo pwurchuse-money.}-— 
DRarER v. RADENHURBT (1882), 21 
8. Cc. kK. 714.—CAN. 


Vol, XL.—Sale of Land. Cases 2571—2705a, 


Part X.---Title Deeds. 


2571. Add. Annotation :—Consd. Clayton v 1926, on the probate or letters of adminis- 
' Olayton, [1930] 2 Ch. 12. tration of notices of assents or conveyances 


2576, Add. Annotation:—Refd. Clayton». | of a legal estate by a personal representative, 
Clayton, (1930] 2 Ch. 12. | a purchaser of real estate can now require a 


v 
2588. Add. Annotation:—Consd. “Clayton v. vendor to include a probate or letters of 


Clayton, [1930] 2 Ch. 12. led . : me 
dgment for production & delivery of copies 
2596a. Statutory acknowledgment—Purchase from of muniments of title as the wandor mae be 


administration in such statutory acknow- 
| 
administrator.J—In view of Administration | bound to give.—Re MILLER & PICKERSGILL’s 


of Estates Act, 1925 (c. 23), s. 36, which pro- ConTRACT, [1931] 1 Ch. 511; 100 L. J. Ch. 
vides for the indorsement, after Jan. 1, 2567; 144 L. T. 6865. 


Part Xl.——Position of Parties after Completion. 


2614. Add. Annotation :—Refd. Grant v. Fdmond- | 2701a. Covenant against building bungalow-— 





son (1980), 1438 L. T. 749. Meaning of “ bungalow.’’|—-A conveyance 
2615. Add. Annotation :—Consd. Grant v. Edmond- contained: weovensnt by the purchaaur © Hot 
son, [1931] 1 Ch. 1. oo more than one bungalow ” on the pieca 
2618, Add. Annotation :—Consd. Grant v. Edmond- S pulls Ot hide ko Can Wika 
son, [1931] 1 Ch. 1. exception of any gables, were no higher than 
2628a. Covenant for joint user of cistern—Con- the ground floor, & of which the roof started 
oo a, a v. APPLEYARD (1855), 24 _ a one substantially not higher than 
.T. 0.8. 319. ; e top of the wall of the ground floor, & that 
2625. Add. Annotation :—Consd. Ke Belcham & it was immaterial in what way the space in 
Gawley’s Contract, [1930] 1 Ch. 56. the roof of the building so constructed was 
2646. Add. Annotation :-—Refd. Chatsworth used.--Wann v, Parinson, [1929] 2 Ch. 396 ; 
Estates Co. v. Fewell, [1931] 1 Ch. 224. aan LL. R. 619; 08 Jd. Oh. 446; 141 1. T. 
2665a. ——--,]-—Re SUNNYFIELD, [1931] W. N- ° 
218; 172 L. T. Jo. 342; 72 L. Jo. 309. _| 2705a. ----~.J---PItf. & deft. both derived title to 
2667. Add. Annotation :—Refd. Grant v. kdmond- sae pela Lee tah from * au a 
son (1930), 143 L. T. 749. pe ecessor, who on his own purchase o 
2688a SiavENs Go lV aie een oe proneres in ae ea alee a with his 
ES a Ure a ee ene tasty Soa vendors not to crect any dwelling-house at 
Lrp. (1929), 167L. T. Jo. 178 3 67 Le 2435 a Jess cost price than £500, or any pair of 
ite ae N oe Panity: (enauneal ae meina- detached villas al a lone cost price than 
° - Annotation :— . Sunderland  w. £1,200. In 1927 deft. built 28 at price 
Sora boa Water Co. v. Hilton (1928), 97 exceeding (nce iounte. but: the. iouscn: 
.J. K. BG. 616. owing to the great increase of building prices 
2700. Add. Annotations :—Distd. Sunderland & since 1876, wane not of the type indicated by 
South Shields Water Co. v. Hilton (1928), 97 the prices of that date :- Held: deft. had 
L. J. K. B. 516. Refd. ‘Towle v. Improved not broken the 1876 covenants, which, on 
Industrial Dwellings Co., [1931] | K. B. 263. construction, related to the building prices 
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PART XI. SECT. 2, SUB-SECT. 1. | PART XI. er a eo eee 4.— 


ye tare “ie Mi ie " ae sz. Coveriant to erect ‘ house "-— 
casi le Ca acca Guraye.}--VIuf. & another sold certain 








honse.—-Aic p. Higu STANDARD CON- 
BTRUCTIONS, LTD. ( ») 20 8 RR. 
: W. 274 ’ 46 N. Ss. W. Ww. N. 15.0 





2 W. 
CAN. 


80. CO . ‘imment-— | Property to deft. subject to the con- 2608 fi, ——-— ----— = }=- Where 
Weer PLiMOEe Rade iycetie dition that deft. erect a house of certain | the lots in a certain township had all 
BRIGHTWELL v. Prrkorr. (1929] 4 | Value thereon which would not be | heen aod cabjert to the condition 
D. L. R. 1077; 1 W. W. R. 931; 38 within less than six feet from the wert | (inter alia) that “the sald Jot is sold 
Man. L. R. 151.—-CAN eide of the lot so sold:--Held: the | for residential purposca ouly & the 

aa bs of . word * house an Bo used included the purchaser shall has no righ to sub- 


PART XI. SECT. 2, SUB-SECT. 3.—B. | OTdinary outbuildings, &, therefore, | divide or transfer an” portion of the 


pitf. was entitied lo an i eae 
ni. —— Covenant for supply of water.) | restraining deft. from proceed 

—-RosaMUND v. Foraiz (1871), 18 

Gr. 370.-—CAN. 


PART XI. SECT. 2, SUB-SECT. 4. —B. 
2666 vill, ——— ——.}—WANEK Y. 
FHOLS, [192812 D. L. R. 793; (1928) 1 
W. W. R. 903.—CAN 


ng with at eoreids Unt ih ae canary shall 

on save tbe right to erect one 

the building of a garage.~-MILLIKEN reidiéios with the necossary  out- 

v. Young, 11928] 3 W. W. R. aAly on | bulldings & accessories on the sald lot”: 

anneal, [1929] 3D. L. R. 64: 1W.W.R, -—-Held: the erection of a block of 

213; 24S. L. R. 370.—CAN. flats upon a lot was prubibited by the 

. condition.--—TRANAVAAL CONBOLIDATED 

PART XI. at sf ado 4.~- | LAND & Expuonation Co., Lrp, tv. 
. (a 


BLAck, [1929] A. D, 454.—8. AF. 
2698 1. What constitutes breach— 
Reatricttiom to single duelling—Blorck of | PART XI. SECT. 2, SUB-SECT. 4.— 
da ra building two_ at Cc. ( 


PART XI. SECT. Pe SUB-SECT. 4.— 
cohen & porch PTS Cannan 
Cowpy, (1928) 1 an R. 1034; 61 
0. L. H. 545.—CAN. 2 

acted cele) Me” ams 


storeys In - (a) iv. 
eight & structurally divided into eight ni, ———- ——.]—Re Equinton 
self-contained flata, with a ca - | & Beprorp PaRK PuRAGYTERIAN 
way or passage In the middle OM met | GHUKCH, [19281 1D. L. i. 354; Gt 
1 ng, & atoof as one ut. 5: 30,— : 
nnit over a & rphee ng eutrances a L.. R. 430.—CAN 
to all the fiats contain » @ common ba 
ENEBAL TRUsTS OoRPN. & CROWLEY, rtico, constitutes more than “one | PART XL sae h 2, SUB-SECT. 4, 
(1928) 4 D. L. R. 609; 62 0. L. R. | house * within the mea of a . . 
593.—OAN. covenant not to erect more than one p. Reved., [1930] 3 W. W. R. 185. 


° 9 


2785a. 


ruling at the time the houses were actually 
erected.— GRANT v. DERWENT, [1929] 1 Ch. 
390; 98 L. J. Ch. 70; 140 L. T. 330; 93 
ra ‘ 113; 73 Sol. Jo. 59; 27 L. G. R. 179, 


2751. Add. Annotation :—Consd. Grant v. Edmond- 


son, [193]] 1 Ch. 1. 


2757. Add. Annotationa: — Consd. Soeuthwark 


Revenue Officer v. Hoe (R.) & Cu. (1930), 143 
L. T. 644. Refd. Shaw v. Public Trustee 
(1929), 141 L. T. 466. 


2776. Add. Annotation :—Apld. Coplovitch v- 


Williams (1929), 73 Sol. Jo. 484. 


27719. Add. Annotation :—Refd. Grant v. Derwent, 


[1928] Ch. 902. 


-J]—In an action to enforce restrictive 
covenants against a purchaser with natice, 
‘bound only in equity, the deft. relied on two 
equitable defences, namely: (a) A general 
change in the character of the neighbourhood ; 
(6) An allegation that this change - was 
brought about by the acts or omissions of 
the pltfs. or their predecessors :—Held: 
(1) in order to succeed on the first ground 
deft. must show so complete a chango in the 
character of the neighbourhood as to render 
the covenants valuelers to pltfs., so-thaf an 
action to enforce them would be unmeri- 
torious, not bond fide, & merely brought for 
some ulterior purpose; (2) in order to 
succeed on the second ground deft. must 
make out a sort of estoppel by showing that 
plitfs.’ acts & omissions were such as to justify 
@ reasonable perso: in believing that the 
covenants were no longer’ enforceable. 
(8) In order to keep their estate purely 
residential pltfs.’ predecessors had impused 
covenants preventing any house being used 
‘‘ otherwise than as a private dwelling- 
house.”” They or pltfs. had, however, 
licensed a@ number of schools, some blocks of 
flats, a hotel, &, in certain exceptional 
circumstances, three boarding houses, & 
without pltfs.’ knowledge about half a dozen 
other boarding houses were being carried 
on in the area. which, however, still remained 
mainly residential :—Held: these acts & 
omissions did not prevent the pltfs. from 
restraining deft. from using his house as a 
guest house.—CHATSWORTH [isTates Co. v. 
KEWELL, [1931] 1 Ch. 224; 100 L. J. Ch. 52; 
144 1. 'T. 302. 








2807a. Action to enforce restrictive covenant— 


What included—-Exercise of power of re-entry 
of leasehold premises.|—An action by a 


2922a. 


Cases 2708a—2922b. ENGLisH AND Empire Dicest SuPPLEMENT. 


hold land, under a power of re-entry, for 
breach of a restrictive covenant contained 
in the lease is not a ‘‘ proceeding by action 
... to enforce a _ restrictive covenant ”’ 
within Law of Property Act, 1925 (c. 20), 
gs. 84 (9). The ct. therefore will not stay such 
an action to enable the deft. to apply to the 
authority referred to in the section for an 
order mrodifying or discharging the restric- 
tion which is the subject of the action.— 
IVEAGH v. Harris, [1929] 2 Ch. 142; 98 
L. J. Ch. 280; 141 L. T. 608; 465 T. L. R. 
319. 


2807b. Application for discharge.|-—-Re SunNy- 


FIELD, [1931] W. N. 218; 172 L. T. Jo. 342; 
712 L. Jo. 309. 


2809. Add. Annotation :——-Refd. Grant v. Edmond- 


sop, [1931] 1 Ch. 1. 


2922. Add. Annotation :—Consd. Lawrence v. 


Cassel, [1930] 2 K. B. 83. 








.}—By an agreement in writing 
deft. agreed to sell to pltf. a plot of land, part 
of a building estate, with a dwelling-house 
thereon in course of erection, & to complete 
the dwelling-house in accordance with plans 
of other houses, with fittings similar in all 
material particulars to those in other houses, 
erected on the estate. A deed of conveyance 
of the premises to pltf. was subsequently 
executed by the parties. The deed con- 
tained no reference to the building of the 
house or to any work donc or to be done by 
deft. in the way of completing it or other- 
wise. Pitf. braught an action for breach of 
the agreement, alleging «that deft. had 
thereby contracted that the builders’ work 
should be carried out in a proper, efficient, & 
workmanlike manner, & that the materials 
used should be fit & proper for the purpose, 
& averring that none of these terms or con- 
ditions had been fulfilled :—-Held: the 
agreement to complete the house being 
collateral to the deed of conveyance was not 
merged therein &, breaches of that agreement 
having been proved, pltf. was entitled to 
recover.-—LAWRENCE v. CASSEL, [1930] 2 
kK. B. 83; 99 L. J. IK. B. 525; 143 L. T. 291 ; 
74 Sol. Jo. 421, C. A. 


Annotation :—-Folld. Miller v. Cannon Hill Estates, Ltd., 
(1931) 2 K. B. 1t3. 


2922b. 











-}—In a contract with builders 
or with the owners of a building estate for 
the purchase of a hguse to be erected or in 
course of erection, there is’ an implied 
warranty by the vendors that the house 
shall be built in an efficient & workmanlike 


reversioner to recover possession of lease- 
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manner & of proper materials, & that it 


PART XI. eee (i il lial 4.— | PART XI. aa 7 degeeciae 6.—- , 7190; 64 O. L. lt. 165.—CAN, 
> (8). - (a). 

jin Oe were peal Tae re ad. J puted cae AN eet PART XI. SECT. 4, SUB-SECT. 1. 
; , .j— : F aCe menft.j-- Deft.. being registered under Srecutt , 66 Perens 
CoRMICK, 1930) N. Z L. R. 560.—- | Land Titles ‘Act aa Owner in fee of a iaseis EM aaa fA at ‘Act ety 
2, arce!l of land, sold & conveyed it to | “Norra ov, LAUWERY ore Rite ‘| 
3, who, with deft.’s knowledge, sold 1927] 2 D. L. rai Alta.), 

PART XI. SECT. 2, SUB-SECT. 5.—A. | & conveyed it to pitf.. The two con: . WW BR. 687 Ae 758; (1927) 2 

veyances were not registercd; & deft. Meter eee 

undertaking to compensate purchaser tf | knowing that he had no jouer any | sf. Breach of warranty—Recovery of 
land talen—-Covenant of indewnily— | interest in the land, & that pitf. was | dumages.}—Damages are recoverable 
Not eorenant for litle. |— NATERA VAN- | the true owner, executed a conveyauce | 
NIVYAN t. GOPALAMWAME -MUDALIAR | or transfer to R., & thereby (R. having | 
| 


80. What amounts to—Security bond 


by a purchaser for breach of an oral 
collateral warranty made ou a sale of 


(1927), 1. L. R. 51 Mad, 688.— IND, rei tered nis teaprles) | Scone). land, even shows he made payments 

eprived piltf. of his o:—Heua: ; on account of the purchase-price &- 

PART XI, SECT. 2, SUB-SECT. 5.— assuming that R. purchased in guod | accepted a transfer of title after, having 

B. (d). faith & without notice, so that pitf. | become-aware that the warranty had 

f i, —— ~—--.-+—-VANDERBURGH wv. | could not recover the land, pitt. was | not been fulfiled.—GREENWELL ¢. 

VANALSTINE (1837), 5 O. S. 454.—~ | entitled to reoover da from deft. | JOHNSTON, [1930] 3 W. W. R. 181; 
OAN. — GUEST v. COCHLIN, {1929} 3 D. L. R. | 4D. L. R. 1026,.—CAN. 


10 ° 


ae cee ae fy ro 


Vol. XL.—Sale of Land. Cases 808809080. 


2985. Add. Annotation :—Refd. Lever Bros., Ltd. 
*, Bell, [1931] 1 K. B. 557. 


shall be fit for habitation.—MILLER v. 
CaNNON Hitt Estates, Lrp., [19381] 2 | 
sen aed ee Th K. B. 740; 144 L. T. | 
Ol. JO. 2987. Add. Annotations :—Refd. Robert A. Munro 
2968. Add. Annotation :—Refd. Lynn v. Bamber, ; | & Co. v. Meyer, [1980] 2 K. B. 312; Lever 
[1930] 2 K. B. 72. Bros., Ltd. v. Bell, rL93n 1K. B. BB7. 
2076. Add. Annotations :—Ref{d. Robert A. Munro . 
& Co. v. Meyer, {1980] 2 K. B. 312: Lever | 8040. add, Annotation :--Refd. Lever Bros., Ltd. 





Bros., Ltd. v. Bell, [19381] 1 K. B. 557. «Bell, LNOety 1 oe iG. aes 
PART XL. arte 4, SUB-SECT. 4.— | PART XL. ‘SECT. “4, SUB-SECT. 4.— eis Ww vile ‘tine land was iliiout: to 
» (a) ii. A. (b) |. redemption & before the municipality 


a i, ——- teeeotnien that house 2978 iv. -——,}—Harinarn | was entitled to put him into possession. 
warm.}—Pltf. agreed to purchase a | DALSUKHRAM v. MULCRAND (1928), | He contended that he relied on an 
dwelling-house relying on the owner's | I. L. R. §2 Bom. 883.—IND. assurance by the municipal officer that 


oral represen teen that ae would | ate aoe jasue him, but Fy — 
“ guarantee tha was &@ gv0 wenn onn at no such assurance had been 
Plitf, went into _{ PART XI. SECT. 4, SUB-SECT. 4.---E. iven ‘Held: pltf. was not entitled 





house.” ossession, & 
being unable to keep the house warm, 8029 i. What purchaser may be 0 a declaration of lion for improve- 
ments made under niistake of title.— 


sued for rescission. The judge se allowed— Costs of repairs &: improve- 
that it was a very cold house :—leld | ments.|—Pitf., who knew that the HILueR vw. RURAL MUNICIPALITY or 
pitt. was entitled to penciealons a a municipality's claim against the land | SHAMRocK (Sask.), [1929] 3 WwW. W. 


SIEGERIST v. Pain, (1930) 1 W. W. arose out of non-payment of taxes, ane affd., jLta soy 2W. W. RR. Gao 
951; 2D. L. R. 980.—CAN. went into possession & made improve- Th. R. 276. GAN. 
J.8. 11 45 


Cases 48—562, ENGLISH AND Empire Dicest SUPPLEMENT. 


SET-OFF AND COUNTERCLAIM. 
Part |.-—Set-Off. 





48. Add. Annotation : (1927), 97 L. J. K. B. 72 ; Earle v. Homsworth 
Wallace, [1929] 2 Ch. 1. R. D. C., [1928] 140 L. T. 69. 
117. Add. Annotation :—Refd. Re Pinto Leite & 108. Add. Annotation :—Refd. Re Finto Leite & 
Nephews, Ez p. Visconde des Olivaes, [1929] 
Nephews, Ex p. Visconde des Olivaes, [1929] 1 Ch. 221. 
cneeek 225. Add. Annotation :—Refd. London & North 
180. Add. Annotation :—Refd. Sagar v. Ridehalgh fastern Ry. Co. v. Blundy, Clark & Co. 
& Son, Ltd., [1931] 1 Ch. 310. ‘ (1931), 20 Ry. & Can. Tr. Cas, 92. 
295. Add. Annotation :—Refd. Re Fenton, ‘x p. 
192. Add. Annotations :—Refd. Cottage Club Fenton Textile Assocn. (1930), 99 I. J. Ch. 
Estates v. Woodside Estate Co., Amersham 358. 


Part I1.--Counterclaim. 


S 
807. Add. Annotation :—As to (1) Refd. Lowe v. | 819. Add. Annotation :—Refd. Aktieselskabet 
Bentley (1928), 44 'T. lL. R. 388. Ocean v. Harding, [1928] 2 K. B. 371. 
827. Add. Citation :—172 Sol. Jo. 254. 
314. Add. Annotation :-—Refd. Lowe v. Bentley | 879. Add. Annotation :—Refd. Lowe v. Bentley 
(1928), 44 T. L. R. 388. | (1928), 44 T. L. R. 388. 


Part IIl.--Pleading and Practice. . 


535. Add. Annotation :—Refd. Medway Oi) & 
‘ Storage Co. v. Continental Contractors 
(1920] A. C. 88. 
550. Add. Annotation :-—Consd. Medway Oil & 
Storage Co. v. Continental Contractors, [1929] 
A. C. 88. 


555, Add. Annotation :—Consd. Medway Oil & 
Pages ie 2. Continental Contractors. [1929] 
C.8 


562. For existing paragraph substitute :— 
Where a claim & counterclaim are both 
dismissed with costs, Upon: the taxation of 


nie mr tees pt te tee Le ee ae 


the costs, the true rule is that the claim should 
be treated as if it stood alone, & the counter- 
claim should bear only the amount by which 
the costs of the proceedings have been 
increased by it. No costs not incurred by 
reason of the counterclaim can he costs of the 
counterclaim. In the absence of special 
directions by the ct. there should be no 
apportionment. The samc principle applies 
where both the claim & the counterclaim 
have succeeded.---MEDWAY O1n & STORAGE 
Co. v. CONTINENTAL CONTRACTORS, [1929] 
A. ©. 88; 98 L. J. K. B. 148; Lars T. 98; 


a 
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PART I. SECT. 8, SUB-SECT. 1. dition precedent be vested “with the , (1928) 1 a W. QR. 305 ; 22 Sask. L. K. 


38 xvi. ——.]--Cr LARESON ». ALLIS- a ehh of hearing both the action | 302.—CAN 
2 OL, 140 CAN. Tas ee eS CosaitavE Sao yer Co., Hoos} PART II. SECT. 4. 
: . v. JOHN Lapatr, Ltn., ‘ 7 ae eae 
aa < It. 103. — CAN. ” 378 iii, ——.]} ig tay ». SCOL 


LARD (B, C.), [1929] 7 D. L. R. 857; 
2 W. W. Rl. 466.—CA 


PART III. SECT. 1, SUB-SECT. 2. 


p. For *Q. R. 29 = Pee 516,” read 
‘* reved., 29 8S. C. RR. 


PART IOI. sae 7 aaa 4.-—-- 
» (A). 

sc. Silatuie of Limitations.}—With 

respect to the application of Stat. 

Limitations to a counterclaim it is 


PART 1. SECT. 4, SUB-SECT. 1, Must not be embarrassing. }T he 


p. Revsd., [1913] A. C. 160. right to counterclaim should not be 
k (p. 377). For ** (1867), 3 Agra, 43°’ | used in such a way as to embarrass & 
read ‘* (1868), 4 Agra, 43. inconvenience the fair trial of the 
action as_ originall Ag constituted.—- 
PART I. SECT. 10, SUB-SECT. 8.-—A. | - ae ne ae eae ipaatee Westen | 
222 ji, — ~~ —-—- cd? debt due in | Fire INescr. “9 c D. L. 
re reacitative eapae ity. jG, rule that | 959; 630.1. KR. 593. ~-CAN. 
ere on action is broug y an 
oxot. only in his capacity of exor. deft. | PART II. SECT. 2, SUB-SECT. 2.— A. 
caer a up by et laa ea claims sy. ¢ ra bes HT] ee ey a Cc a 
against him personally & also as an | MERON vt. Murray, [1931 WLR | mcient for 
see : vr an pitf. to prove that the 
exor, :—J/eld : not to apply to the | 654.—-CAN. counterclaim wae bared: shor 1b sue 


casa where deft. seeks, in aid of the at 
judgment which he may obtain against PART lI. SECT. 2, SUB-SECT. 5. | Dieaded. erry ED v.* THIEL, Srv 4 
eran | D.L.R.72; (1928) 2W.W. R115; 22 


tho oxor, personally, relief from the Counterclaim for A c 

estate.-—Mackay ot. LONDON | & | fraudulent misrepresentation. —Heild : | ask: - R. oo ee 

ao Trusts Co., Lrn., [1 on the counterclaim being based not Res judicata.)~--Davis v. Davis, 
DL. R. 978; {1930} 3 W. W. upon the contract but upon delict, 11928) 3D.L.R. 69; [1928, 2W.W.R. 

820.—-CAN, could not be dealt with in the action | 130; 23 Alta. L. R, 355.—CAN. 


on the contract.—SMART v. WILKIN- | 
ved II. SECT. 2, SUB-SECT. 1. BON, {1928} S. C. 383.—SCOT. PART III. SECT. 2, SUB-SECT. 9.— 
—THOMAS t. WORDEN, 
1 § 


| 
: the counterclaim or set-off.—R. ¢. 
| 
| 
| 
| 





ae ab. Action for alimony—Counterclaim (a). 

11998) i D. L. R. 217.— CAN. or divorce.}—A claim for divorce may 
e sot. up by a counterclaim to an action 
for alimony.——SciTEERER r. SCHEERER, 


|e 


§52 xvii, --—— -—— by Pane vr. 
BaTCHELOR, [1928] 4 D. L. R. 815; 
63 O. L. R. 135.-—CAN, 


321 x, -—-— }--'T'o allow a counter- 
claim or set-off the ct. must as a con- 


ee ee NT, 
ee a 


| Vol. XL.—-Set-off and Counterclaim. Cases 562—574. 
45 T. L. R. 20, H. L.; reversing S. C. sub nom. | 570. Add. Annotation :—Refd. Medway Oil & 


CONTINENTAL CONTRACTORS v. MEDWAY OIL Storage Co. v. Continental Contractors, 
& STORAGE Co., [1928] 1 K. B. 238, C. A. [1929] A. C. 88. 

568. Add. Annotation :—Distd. Medway Oil & | 571. Add. Annotation : -—Apprvd. & Folld. Medway 
Storage Co. v. Continental Contractors, Cil & Storage Co. v. Continental Contractors, 
[1929] A. C. 88. [1929] A. C. 88. 

569. Add. Annotation :—Folld. Medway Oil & | 574. Add. Annotation :—-As to (3) Consd. Medway 
Storage Co. v. Continental Contractors, Oil & Storage Co. v. Continental Contractors, 
[1929] A. OC. 88. (1929) A. Cc. 88. 
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PART III. SECT. 2, SUB-SECT. 9.—B. (b). 
ag. Discretion of judge.}—AUBTIN v. O'KEEFE, (1928) V. L. R. 485; (1928) Argus L. R. 374.—AvUS. 
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Cases 17a—683. |§ ENGLISH AND EMPIRE 


Digest SUPPLEMENT. 


SETTLEMENTS. 


Part I|.——-Creation and Construction of Settlements. 


17a. ——— To be settled at attainment of aria 4 | 
—LAING v. LAING (1838), 10 Sim. 316 

L. J. Ch. 48; 3 Jur. 1119; 69 E.R. 36: 

Express estate given not enlarged by oe 

tion.|—THEEBRIDGE v. KILBURNE (17651), 2 

Ves. Sen. 2383; 28 E. R. 150, L. C. 

Annotations :—Oonsd. Cam bell v. Harding (1831), 2 Russ, | 

& M. 390; Verulam Ear] v. ie ge aT 4: as 13 Sim. 374. 
Refd, Lyon v. Mitchell (1816), 1 Mad 

88a. Gift followed by proviso aeotae absolute | 
vesting—Subsequent trusts not exhausting 
absolute interest.|—Where there was an | 
absolute gift, followed by a proviso against 
absolute vesting & for retention of the funds 
by the trustees, & the subsequent trusts 
did not exhaust the absolute interest, but 
there was a failure of those trusts :—Held : 
the proviso only had the effect of cutting 
down the abeokate interests to the extent 

. to which it was necessary to give effect to 
the trusts & no further, & the kee gift 

accordingly remained.—Re COHEN, 

v. COMEN (1915), 60 Sol. Jo. 239. 

—— ae yh ae v. GARNER (1860), | 

29 Beav. 114; 3 L. T. 396; 7 L. T. 182; | 

54 KH. R. 570. 

184a. ‘‘For default of arpa me —-—DOE d. 
Legs v. Forp (1853), 2 BE. & B. 970; 2 
Oo. L. R. 654; 23 L. J. Q. B. 538; 22 L. T. 
QO. S. 184; 18 Jur. 420; 118 ‘E.R. 1029. 


140a. “ My own heirs whatsoever.’’]—-GOoRDON v. ! 
GORDON (1882), 7 App. Cas. 713, H. L. | 


74a. 


UOHEN | 








146a. ‘‘ Any husband who might survive her ’’— 
Whether applicable to divorced husband. |— 
A woman beneficiary under a settlement was | 
given a power of appointment ‘‘ for the | 
benefit of any husband who might survive | 
her.” The beneficiary married, & she 
exercised the power of appointment in favour | 


of her husband in the event of his surviving 
her. Afterwards she divorced her husband, 
& she died without having been remarried, 
Jeaving her divorced husband surviving her :— 
Held: the power could be exercised only in 
favour of a person who was the beneficiary’s 
husband at the time of her death, & therefore 
the divorced hushand did not take under the 
exercise of the power.—BOSWORTHICK v. 
CLEGG (1929), 45 T. L. R. 438. 


| Annotation :—Apprvd. ie Williams’ Settlement, Greenwell v. 


Humpbries, [1929] 2 Ch. 361. 


146b. —Under a marriage settlement 
ninde in 191 2 of property belonging to the 
wife, power was reserved to’her in the event, 
which happened, of there being but one child 
of the then intended marriage, to revoke 
the trusts of the settlement as to three- 
quarters of the settled funds & to resettle the 
same for the benefit of any husband who 
might survive her, but so that he should not 
take more than a life interest therein, & any 
child or other issue of afuture marriage. The 
wife, having been divorced, remarried in 
1908, & exercised the power in favour of her 
second husband. In 1923 the second 
marriage was dissolved upon the husband’s 
petition, & the wife again remarried. She 
died in 1928, leaving her first, second & third 
husbands surviving her :—Held: the second 
husband, although he survived his former 
wife, was not entitled to any interest under 
the appointment of 1908, as he had ceased 
to be her husband on the dissolution of the 
marriage.—Re WILLIAMS’ SETYLEMENT, 
GREENWELL v. HUMPHRIES, [1929] 2 Ch. 361 ; 
98 1..J. Ch. 358; 141 L. T.679; 4567. L. R. 
541; 73 Sol. Jo. 384, C. A. 


NON: -—Apld. Bosworthick v. Clegg (1929), 45 T. L. HR. 








Part I|.—Contracts for Settlements. 


165. Add. Annotation aie Chaney 1. Maclow | 


(1928), 97 L. J. Ch. 349 

Add. Annotation aa to (2) Apld. Re 
Marshall, Graham v. Marshall, [1928] Ch. 661. 
.]—JOHNSTONE v. MAPPIN (1891), 
60 L. OL. J. Ch. 241; 64 L. T. 48. 


386a. -——.J—OTWay v. BRAITHWAITE 
Cas. temp. Finch, 405 ; 23 E. R. 221. 


ORR er tata ttes, 


PART Il. SECT. 3, SUB-SECT. 3.—E. 


sa. The right heir.}—A settlement 
provided that in cortain eventa the 


2038. 





2042. 
a 679), 


A REY OE AEST SE ONE * RL RR NERD eA Nn nat NS 


heirs & assign 
earda “the right 


+ 


settled lands should revert to ‘‘ the 
right heir of cine settior) he his or her 
e for ever ’’ eld: the 


392. Add. Annotation :—Refd. Cotton v. 
[1930] 1 Ch. 510. 


Add. Annotation :-—~Refd. Re Smith, Franklin 
v. Smith, [1928] Ch. 10. 
535. Add. Annotation :—Apld. Re Smith, Franklin 
v. Smith, [1928] Ch. 10. 


588. Add. Annotation :—Refd. Re Brooks, Public 
Trustee v. White, [1928] Ch. 214. 


Heyl, 


538. 





the next of kin of settlor.—Re Mac- 
DONALD’S SETTLEMENT, O’CALLAGHAN 
v. O’CALLAGHAN, 311928) V.L. R. 421; 


heir ” " dosignated {1928] Argus L. 148.—AUS. 
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Vol. XL.—Settlements. Cases 786—1050a: 


Part V.-—Consideration for Settlements. 


786. Add. Annotation :—Refd. Papadopoulos e. | of the settlement, to obtain a transfer of 
Papadopoulos (1929), 46 T. L. R. 44. | the fund to the mother :-—Held: the con- 
| 











740a. —— .]—R. v. E. (1893), 37 Sol. Jo. 250. tract to marry had been absolutely put an 
740b. Cohabitation without marriage for several end to, & the ct. could order the stock to be 
years.]|—By a settlement. executed in 1877, transferred to the lady.—EssEry v. OOWLARD 
in consideration of a then intended marriage, (1884), 26 Ch. D. 191; 63 L. J. Ch. 661; 
it was declared that a sum of stock, the 51 L. T. 60; 32 W. R. 518. 

‘ property of the intended wife, which had | -!”notation :—Apld. B. ». E. (1893), 87 Sol. Jo. 250. 
een transferred by her to two trustees, should | 808a. .|—Burrows v. GREENWOOD (1840), 4 
be held by them on trust for the benefit of Y. & C. Ex. 251; 5 Jur. 884; 160 E. BR. 999. 
the intended wife, the intended husband, & | 808b. -}--The trustees & cestui que trust 
the issue of the intended marriage. The under a voluntary settlement cannot compel 
marriage was not: solemnised, but the parties the settlor to perform any further act than 
cohabited without marriage, & three children he has already done to render such a settle- 
were born. “In 1888 an action was brought ment operative.--DENING v. WARE (1856), 
by the father & mother against the trustees 22 Beay. 184; 4 W. R. 523; 62 W. R. 1078, 


Part Vl.—Rectification and Variation of Settlements and 
Articles. 


840. Add. Annotation :—.Ax to (1) Apld. Re Lloyds | 875. Atter this case add: — 
Bauk, Ltd., Bomze & Lederman rv. Bomze, Effect on construction of referential trusts.|: -- 
[1931] 1 Ch. 289. See Trusts, No. 4082, post.” 





Part Vil.—Revocation and Avoidance of Settlements. 


913a. 





wj--Gouy vw. Donon (1677), 'T. Raym. 
295 ; a In, KR. 162. 

° : a : Annotations :—-Consd. Doo d. Nowell vw Poaku (1825), 2 

did not amount to a virtual revocai‘on of Bing. 497. Refd. Bath & Mountague's Caso (1693), 3 


the settlement.—_BLACK WELL v. Woon (18314), Cas. in Ch. 55, 
1L. J. Ch. 35. | 938a. —--- -—-—-.}---LAMPEUT vy, LAMPERT (1789), 
1 Ves. 20; 30 FE. Re. 210. 
899. Add. Annotation :—Refd. Re Lloyds Bank, | 976. Add. Annotation :--Consd. Re Lioyds Bank, 
Ltd., Bomze & J.ederman wv. Bomze, [1081 | Ltd., Bomze & Lederman ev. Bormze, PEQsty 
1 Ch, 289. | Ch, 28%). 


897a. —-—- By subsequent sale of settled property.]| 
—Held: the selling out of the settsed stock 











Part Vill._—Beneficial Interests in Personalty. 








1011a. .|-—-By the second clause of by implication, took an immediate life estate 
matriage articles, it was agreed, that a sum to her separate use.---BYAM 1. BYAM (1854), 
should be settled on the wife, not stating how, | 19 Beav. 68; 241. J. Ch. 209; 1 Jur. N.S. 
& the husband renounced his marital right | 79: 3W. RR. 95; 52 BF. 1, 279. 


over it during the coverture. The fourth ) 4954) Aad. Annotation :-~-Apld. Ite tooch, Gooch 
clause provided that, in case of her death | v. Gooch, [1929] 1 Ch. 740. : 
leaving issue, it should belong to the husband , uaa 


& children successively ; the fifth gave her , 1059a. ----- Application of accumulations during 
a power of appointment, if she dicd without | minority. |-—( lertain property was vested in 
issue ; & the sixth provided that the income the Public Trustee under a settlement, where- 
should, “‘in all cases,”’ belong to the husband by the settlor directed him after her decease 
during his life. There was no express life | to pay the income to the tenants for life 


estate given to the wife :—Held: the wife, ' therein mentioned, & directed that after 


eet a ~ 








comer 





etna Sk ey ot ENS REE ne Mm eet om 





mad 





Seemann” 





such purpoxe.---HAMILTON 7. IZARD, 


- be done to transfer 
PART V. SECT. 5, SUB-SECT. 8. , was necoasary to be do (1920) N. Z. L. R. 498,—-N.Z 


the propery eltber to the persons for 
e tu 


7 _— hi whom tends tu provide, or to 
ate Pecan a | 9 trustee for the purposes of the settle- 


neceseary gs a8 -}—-In 

order to searate a ad & The tive ment, or have declared thot he himself | 
H 
{ 


PART VI. SECT. 1, SUB-SECT. 4. 

m i. —— Mistake—Sufictency of 
evidence. |-—GOOoDWiIN v0. ROYAL Trost 
eS eee D.L. R. 309; 39 B.C. B. 
| : Pa e 


voluntary settlement binding ipon the | holds it in trust for such purposes ;: 
eettlor, he must have done everything | & the expression of a mere executory 
which, acoo to the nature of the | intention to create a trust, or voluntary 
property comp in the settlement, ' agreement to do so is insufficient for 
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Cases 1058a—1872. ENGLISH: AND EMPIRE Dicesr SUPPLEMENT. 


the death of any tenant for life the share 
of that tenant for life should be held in trust 
for the grandchildren of the settlor in manner 
therein mentioned. One of the tenants for 
life died in the lifetime of the settlor. A 
summons was taken out by the Public 
Trustee for the direction of the ct. as to the 
application of the accumulations of income 
of the share of the tenant for life who died 
in the lifetime of the settlor, having regard 
to the facts that (a) no grandchild of the 
settlor had attained the age of twenty-one 
years, or being female had married, at the 
death of the settlor; (b) one of the grand- 
children of the settlor was born after the 
dates, when two of such grandchildren had 
attained the age of twonty-one years, & 
(ce) a grandchild of the settlor, who survived 
the settlor, died under the age of twenty-one 
years :—Held: (1) the property from which 
the accumulated income arose must be 
regarded as the share to which the infant 
would become ultimately entitled, even 


though that share might be reduced by reason 
of other members of the class coming into 
existence; (2) the share of the grandchild, 
who had died under the age of twenty-one 
years, which had been provisionally assigned 
to that grandchild, ought to be treated as 
not having been ed asta assigned, & that 
portion of the money which had accrued while 
the infant was a member of the class, & 
which had not been ase in the mainten- 
ance & education of the infant, ought to be 
reassigned amongst the other persons .who 
were at that time members of the class; 
(3) observations on the method of dealing 
with accumulations of income provisionally 
assigned to infant members of a class, having 
regard to Conveyancing Act, 1881 (c. 41),. 
s. 43, & Trustee Act, 1925 (c. 19), s. 31.— 
Re Kina, Pusiic TRUSTEE v. ALDRIDGE, 





[1928] Ch. 330; 97 L. J. Ch. 172; 1388 L. T. 
641. 
107ia. —— ———.|]—-PECK v. Parrot (1749), 


1 Ves. Sen. 236; 27 BE. R. 1004, L. C. 


rng ee see ee et ree ae ne 


Part I1X.—Beneficial Interests in Realty. 


1260. Add. Annotation :—Distd. Fe Williams’ 
Settlement, Greenwell v. Humphries, [1929] 
2 Ch. 361. 

1526a. —-—— Sale of lands charged o pay debts— 
Charge on other lands of settlor.)-—-L&Gn v. 
LEeGH (1846), 15 Sim. 135; 60 E. R. 668. 


Annotation :---Refd. Re Saunders- Davies. Saunders: Davies 
vy. Saundors- Davios (1887), 56 1. J. Ch. 492. 


1604a. ——-- -——-—-.]|—STAWELL v. AUSTIN (1677), 
2 Rep. Ch. 125; 21 E. R. 635. 

17794. mare —-WARMAN tv. SKAMAN (1675), 2 
Gas. in Ch. 209; Freem. Ch. 806; Poll. 112; 


Cas. temp. Finch, 279; 22 i. R. 9143; sub 
nom. SEAMAN v. WARMAN, Freem. K. B. 306 ; 
3 Keb. 544. 

Annotations :-— Refd.Lyon v. Mitchell (1816), 1 Madd. 407; 
Re WwW yneh Trusta, @r pop. Wynch (1854), 5 Do G. M. & G. 
188: Roddy v. Fitzgerald ss 18), O H. TL. Cas. 823, 

1786a. —-— Conditional gift. t By marriage setitle- 

ment, C., the husband, in consideration of 
the infended marriage & of the fortune of S., 
the wife, to which C. was to become entitled 
on the marriage, released land to the use of 
himself in fee until the marriage; &, after 
the marriage, to the use of himself for life ; 
remainder to trustees to preserve contingent 
remainders; &, after the decease of C., in 
case S. should survive him, to the use of S. 
for life; remainder to trustees to preserve 
contingent remainders; &, after the decease 
of the survivor of C. & S. ., in case there should 
~ be only one child of the marriage, then living, 


Part X.—Tenant for Life 


1869. Add. ‘Avicladlinnee -—As to (2) Apld. Re 
Robins, Holland v. Gillam, [1928] Ch. 721. 
Refd. Re Conquest, Roval grr e Assur- 
ance v. Conquest, [1920] 2 Ch. B58 ; Re 
Whitaker, Rooke »v. Whitaker, [1929] 1 Ch. 
te nar Smith, Vincent v. Smith, (19380) 1 


ORR ec LAO Oe UATE Re AN ARE SS SAY ETT yan sca fe Sa 


| 








& no other child then dead leaving issue, 
to the use of such child in fee; but, in case 
there should happen to be more than one such 
child living at the decease of the survivor 
of C. & S., or any child or children then dead 
leaving issue, then to the use of all such 
children of C. & S. & such children’s children, 
respectively, for such estates as C. & S. should 
jointly appoint, &, in default of such appoint- 
ment, as the survivor should appoint: &, 
in default of such appointment, to the use of 
all the children of the marriage as tenants 
in common & of the heirs of their respective 
bodies, with cross remainders; & ‘“ for 
default of all such issue,’’ to the use of four 
brothers & sisters of S. as tenants in common 
in fee. S. survived C.: there were two 
children of the marriage, of whom both died, 
without leaving issue, in the lifetime of S. 
No appointment was made:—Held: the 
remainder to S.’s brothers & sisters took effect, 
as it was not a limitation in remainder after 
the determination of the estates given to the 
children as tenants in common in tail by the 
limitation immediately preceding, but was 
an independent limitation to take effect in 
case there were, at the time of the death of 
the survivor of C. & S., no issue in whom 
any of the previous limitations could vest.— 
DoE d. LEEs v. ForD (1853), 2 E. & B. 970; 


23 L. J. Q. B. 53; 22 L. T. O. 8S. 184; 18 
Jur. 420; 2C. L. R. 654; 118 E.R. 1029. 


and Remainderman. 


1872. Add. Annotations :—As to (1) Refd. Re 
Whitaker, Rooke v. Whitaker, [1929] 1 Ch. 
662. As to (2) Distd. Re Robins, Holland v. 
Gillam, [1928] Ch. 721. Expld. Re Conquest, 
Royal aon aeee Assurance 1. Conquest, 
[1929] 2 Ch. 353. Consd. Re Smith, Vincent 
v. Smith, [1930] 1 Ch. 88. 


PART IX. SECT. 6, SUB-SECT. 4. 


1761 fi, — —— -——.]—Gatcssen & FRENCH v. ELLs, 


(1930) I. R. 116.—IR. 
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1878. 


For the existing paragraph substitute the 
following paragraph :— 

-_+-Testator, who died in 
1871, devised his real estate to his trustees 
upon trust to divide the income during a 
long period, namely during the joint lives 
& the life of the survivor of a large class of 
ed aa amongst another class of persons, 
heir respective exors., administrators & 
assigns; & declared that, on cesser of the 
period, the land should be sold, & the net 
proceeds of sale divided amongst a third 
class of persons only then ascertainable, & 
he gave his trustees a power of sale until 
the trust for sale arose. 








1925 (c. 20), all the cestuis que vie were dead 


except one, & all the original participants | 
in income were also dead except one, & the | 


income for many years had been distributed 
amongst their respective estates or assigns :~— 
Held: (1) the land was held in undivided 
shares within Law of Property Act, 1925, 
Sched. I., Part IV., par. 1. 

The trustees having received, through their 
surveyor, a not:ce from the local authority 
that certain pre:inises, forming part of the 
trust estate, were in a defective condition, 
carried outthe necessary repairs, & temporarily 
paid the cost thereof out of the rents of the 
trust estate :— Held: (2) the trustees having 
asked the ct. for directions, the ct. was free 
to determine how the expenses ought to be 
borne; (3) the expenses should be borne by 
capital.— Re Robins, HOLLAND vw. GILLAM, 
[1928] Ch. 721; 971. J. Ch. 417; 139 1. T. 
393. 


Annotations :—Asto (1) Apld. Re House, Westminster Bank 


vw, Everett, 11929) 2 Ch. 166. 
Vincent v. Smith, [1930] 1 Ch. 88. 
Royal Exchange Assee, vr. Conquest, [1929] 2 Ch. 353; 


(3) Folld. Re S:iti, 
Refd. He Conquest, 


ve 


As lo 


Whitaker, Rooke v. Whitaker, [1929] 1 Ch. 662, 


1878a. ——- 


Noreen: sae 


at 5 


PART X. SECT. 3, SUB-SECT. 4.-——A. 
out of 





— 








-}—Law of Property Act, 
1925 (c. 20), s. 28 (2), has not deprived the ct. 
of its inherent jurisdiction to decide, in a 
proper case, that the cost of certain repairs 
to settled land ought to be borne by capital. 

The intestate died possessed of an estate 
which included freehold cottages in a bad 
state of repair. After the death the local 
authority served notices to carry out repairs, 
including re-roofing & pointing of chimney 
stacks. 
state of the property at the intestate’s death, 
would have amounted to ‘‘ permanent im- 


provements’; & this summons, issued upon | 


the application of the administrator of the 
estate, raised questions as to the incidence of 
their cost :—Held: (1) the cost of repairs 
which are ‘improvements ’’ within Settled 
Land Act, 1925 (c. 18), Sched. III., Pte. J, IT, 
may properly & primé facie ought to be borne 
by capital; (2) works not being “ improve- 
ments’ within these parts of that Sched. 
may properly be so borne if they are shown 
to be works in the nature of permanent 
improvements; (3) ordinary current repairs 
& ‘‘ casual repairs,’’ i.e., those carried out 


in the ordinary course, generally at the cost . 
of the tenant for life, cannot be treated as | 


being ‘‘ permanent improvements”; (4) 
Law of Property Act, 1925 (c. 20), 8. 28 (2), 


tT TIT 





CAN 





——~ Ordi) tra i 
income by tenenid lor hfe | 


Immediately before | 
the commencement of Law of Property Act, | 


Some of these repairs, in view of the . 


Vol. XL.—-Settlements. Cases 1878—1917. 


does not compel Settled Land Act trustees 
to pay the costs of all repairs out of income, 
& dees not deprive them of their discretion 
_under Settled Land Act, 1925 (c. 18). 8. 102. 
---Re Surrn, VINCENT v, Smit, (1930) 1 Ch. 
88; 99 L. J. Ch. 27; 142 L. T. 178. 
1873b. —-— -— Effect of Law of Property Act, 
| 1925 (c. 20), s. 28 (1).|—The offect of above 
sub-sect. is (a2) to give to trustees for sale 
powers of management of land, including 
; the repair & rebuilding of houses, the cost of 
; which, by virtue of sub-section 3 of Settled 
| Land Act, 1925 (c. 18), s. 102, is at hegioed 
out of income, & (6) to give power to trustecs 
to make improvements which, under Scttled 
Land Act, 1925 (c. 18), s. 84, coupled with 
the provisions of Sched. ITI. thereto, can be 
paid for out of capital. Therefore where 
trustees have a choice of powers under above 
sub-sect., they should be guided in’ their 
choice by the equitable principles Inid down 
& applied in Re Holchkys, Freke v. Calmady, 
No. 1869, & the language of the judgment 
in Re Gray. Public Trustee v. \Voodhouac, No. 
1872, is not to be construed as an authority 
for the contrary proposition.-- Je Conquast, 
ROYAL XCHANGE ASSCR. tv. CONQUEST, [1929 | 
2 Ch. 353; 08 L. J. Ch. 441; 141 L. T. 686. 
Annolalion :- -Refd. Jie Smith, Vincent rv. Smith, [1930] 1 
th. 83. 


1878a. Permanent structural _repairs.|-~- 
Dangerous structure notices were served by 
a local authority on trustees in respect of 
houses forming part of a trust estate. The 
necessary work involved pulling down, re- 
building, & reinstatement of the houses :--- 
Held: the work involved structural recon- 
struction of a permanent. nature, & that there- 
fore the cost' was to be provided for out of 
capital.-—Re WiuTaken, Rookie. WHITAKER, 
[19290] 1 Ch. 662; 98 J. J. Ch. 812; 141 
L. T. 28. 

Annotations :—Apld. Ite Conquest, Royal Itxchango Assce. 


» Conquest, [1929] 2 Ch. 3538. Consd. Lee Smith, Vincont 
| v. Sinith, (1980) 1 Ch. 88%, 
| 
| 
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1878b. ——--— ---—.] —e Sairu, VINCENT v. SMITH, 
No. 1873a, ale. 

1884a, --—-- -------.]—Devise to A. & others on 
| trust to apply the rents in payment of certain 
debts, then to apply them for the beneflt 
' of A. for life with remainders over, with a 
| direction that A. should be allowed to occupy 
the premises, keeping them in repair, & paying 
| £100 per annum, or such other rent as the 
j 
i 


trustees should think reasonable. A. was 
the only acting trustee. He continued to 
occupy the premises after testator’s death. 
They were afterwards burnt down :—Held: 
A. was bound to reinstate the premises, & 
to pay £100 a year during the occupation 
after the fire.—GREGG v. COATES, HHODGBON v. 
CoaTes (1856), 23 Beav. 33; 2 Jur. N.S. 
064; 4W.R. 735; 63K. RK. 13. 

Annotations :—Apld. Ite Willlames, Andrew v. Willlames 
(1884), 54 OL. 1. 105; Re Bradbrook. Lock v. Willis (1887), 
56L.7T.106. Betd. Woodhouse v. Walker (1880),5Q. B.D. 
404; Batthyany r. Walford (1886), 33 Ch. D. 624. 

' 4891. Add. Annotation :—-Refd. Re Weld-Blundell 

Estate, Mowbray (Lord) v. Weld-Blundell 

(1929), 78 Sol. Jo. 585. 

! 4817. Add. Annotation :-—Apld. Spyer v. Phillip- 

son, (1931] 2 Ch. 1835. 


treme = ne = ne een oe 
, 
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Re DwYER, {1930} 2 D. L. R. 897.-- | only for 5 foriab necessary to leep estate 


}-—-WILBON v. 


in saleab conatti 
. P. R. 196.— 


on. 
> WHELPLEY (1929), 1 M 


am. Extent of rule—Corpus latte | CAN. 
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Cases 1955—2127. 
1955. Add. Annotation :—Refd. Re 
1960a. 


Fulford, 
Fulford v. Hyslop, [1980] 1 Ch. 71. 


Vested legacy fund—Payment_ post- 
poned.|—(1) The income of a fund set apart 
to answer a legacy vested but not payable 
until a future falls into the residue as 
capital, & must, as between the tenant for 
life & the remainderman of the residue. be 
invested, & the income only arising from such 
investment paid to the tenant for life. 

(2) The unapplied income of a fund set 
apart to answer an annuity payable at the 
discretion of trustees belongs to the tenant 
for life of the residue as income.— Re WHITE- 
HEAD, PEAcocK v. Lucas, [1894] 1 Ch. 
678; 638 L. J. Ch. 229; 70 L. T. 122; 42 
W. R. 491; 88 Sol. Jo. 188; 8 R. 142. 





Annotation :—Generally, Retd. Re Hawkins, White v. White, 
{1916] 3 Ch. 570. 


1975a. 


——.|—In 1838 property was demised for 
a term determinable on the dropping of three 
lives, reserving a yearly rent & a heriot pay- 
able on the dropping of each life, with a 
covenant for perpetual renewal at a specified 
fine on the dropping of each life. In 1869 
the persons who had then become absolute 


"720; 


Enouisy anp Empire Dicest Supplement. 


uestion arose in the appeal as to 

ividend. In Nov. 1927, the co. declared & 
paid a dividend, stating that it was paid out 
of the sale of the breeding stock. Upon an 
originating summons issued by trustees, who 
held over two-thirds of the shares issued, 
the Supreme Ct. held that the dividend 
should be treated as capital of the trust 
estate. Upon appeal to the Privy Council 
resps., while supporting that decision, con- 
tended alternatively that the dividend could 
not: have been paid but for a breach of duty 
by the trustees in not opposing resolutions 
passed in 1926 altering one of the co.’s 
articles of assocn.:—Held: the dividend 
should be treated as income of the trust — 
estate, but the moneys should be retained 
by the trustees for a limited period, in order 
that the beneficiaries might, if they wished, 
assert in hostile litigation a claim based 
upon the alternative contention above 
stated, the materials necessary to dispose of 
that point not. being fully before the board.— 
Hinnt (R. A.) v. PERMANENT TRUSTEE Co. 
oF NEw SoutuH WALsEs, Lrp., [1930] A. C. 
144 L. T. 65; sub nom. Re HILL 


that | 


“ (RICHARD), H1Lu v. PERMANENT TRUSTEE 
* Co. oF New SoutTu Wates, 99 L. J. P, C: 
191, PB. C. 


2007. Add. Annotation :—Apld. Re Bates, Moun- 


owners subject to the lease settled the 
pee in strict settlement, giving to a 
rustee ample powers of management, with 
powers to grant leases with or without 


nn i i 


coyenants for renewal, & to perform any 
covenant for renewal previouslv entered into 
by any previous owner, or by ine trustee for 
the time being, so that in every such appoint- 
ment, lease or demise the best rent he reserved 
without taking any fine or premium. During 
the continuance of a tenancy for life under 
this settlement two lives dropped, & on each 
occasion a heriot was paid & the lease renewed 
by the trustee at a fine in pursuance of the 
covenant :--Hcld: the powers given to the 
trustee did not affect the question, & the fines 
& heriots were casual profits payable to the 
tenant for life.—BRIGSTOCKE v. BRIGSTOCKE 
(1878), 8 Ch. D. 357; 47 1. J. Ch. 8173; 38 


2008a. 


tain v. Bates, [1928] Oh. 682. 


-|—The directors of a co. owning & 
operating steam trawlers, having sold some 
of their vessels for sums largely exceeding the. 
values at which they stood in the co.’s balance 
sheet, carried the proceeds to a suspense 
account & afterwards distributed them as 
cash bonuses to the shareholders, with a 
covering letter stating that such bonuses 
were capital payments not liable to income 
tax or super tax :—Held: not having been 
capitalised by the issue of bonus shares 
increasing the total capital, the payments 
were income receivable by the tenant for 
life during his life.—Re BATES, MOUNTAIN v. 





I. T. 760; 26 W. R. 761, C. A. 


Annotation :-—Refd. Re Rodes, Sanders v. Hobson, [1909] 
1 Ch. 815. 


1098a. “Distribution of capital assets.’’] — <A 
limited co. not in liquidation can make no 
payment by way df return of capital to its 
shareholders except as a step in an authorised 
reduction of capital. Any other distribution 
of money, whether called dividend or bonus 
or any other name, can only be made by way 
of dividing protits. Moneys so paid to a 
sharcholder who is a trustee consequently 
will belo imd facie to the person bene- 
ficially entitled to the income of the trust 
estate. If the moneys or any part of them 
are to be treated as , there must he 
some provision of the trust deed which brings 
about that result; no statement by the co. 
or its officers can affect the rights of the 
beneficiaries in the matter. | 
In 1925 a ecteanrs co. in New South Wales 
sold substantially the whole of its lands, live 
stock & other assets, & ceased to carry on 
its business. In 1926 a dividend was 
declared & paid as ‘‘ a distribution of capital 
assets in advance of the winding up.’’ No 


On © Eee 


PART X. SECT. 4, SUB-SECT. 3.— 
M. (b). 


BaTEs, (1928] Ch. 682 ; 97 L. J. Ch. 240; 139 
L. T. 162; 72 Sol. Jo. 468. 
Annotation :—Apprvd. Hill (IR. A.) v. Permanent Trustee Co. 
of New South Wales, Ltd., [1930] A. C. 720. 
2020a. -|—CALTHORPE’Ss LorpD WILL CasE 
(circa 1795), cited in 14 Ves. at p. 77; 33 
E. R. 450. . 





Annotations :—Distd. Barolay v. Wainewright (1807), 14 
Sen eas . &e Bouch, Sproule v. Bouch (1885), 29 


2085. Add. Annotations :—-Distd. Re Bates, Moun- 
tain v. Bates, [1928] Ch. 682 ; Parker v. Chap- 
man (1928), 188 L. T. 729; Hill (R. A.) »v. 
Permanent Trustee Co. of New South Wales, 
Ltd., [1980] A. C. 720. 


2059. Add. Annotation :—Distd. Hill (R. A.) »v. 
Permanent Trustee Co. of New South Wales, 
Ltd., [1980] A. C. 720. 


2090. Add. Annotations :—Consd. Re McKee, 
Public Trustee v. McKee, [1931] 2 Ch. 145. 
Refd. Re Sullivan, Dunkley v. Sullivan (1929), 
45 T. L. R. 590. 

2127. Add the following paragraph :— 

If that sum had bean six months’ interest 


paid by the mtgor. instead of six months’ 








of assets.) — Re Hitt, PERMANENT 
Tr HILL 


USTEE | Co. v. (1929), 39 
8. R. N.S..W. 63; 46 N.S. W. W.N, 
10.—AUS. 
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PART X. SECT. 4, SUB-SECT. 3.—@. 


sb. Com 
on sale, }—Re 


. estate —— Pro, 
ea. Dividend out of prof on sale VicRKRS (1923), 54 OL, Re SSE CAN. 


Vol. XL.—Settlements. Cases B127—22000b. 


attribute to income 24 per cent. from testator’s 


notice before repayment of the mtge. moneys, | 
| death on the amount attributed to capital.— 


then it would have been payable to the 


tenant for life (NorTx, J.). 


2181a. Repayment of income tax.] — Testator 
directed 


Re TINKLER’S Estate (1875), L. R. 20 Ha. 
456; 45 L. J. Ch. 185. 


that his residuary estate should | Annotation (Wein. Re Foster, Lloyd v. Carr (1800), 46 


‘ be held in trust for such of his sons as | 


should attain the age of twenty-one years | 2197a. Cost of rendering accounts for succession 


& such of his daughters as should attain that | 
age or marry. He further directed his | 
trustees to hold the share of a daughter in | 
trust to pay her the income thereof during | 
her life, after her death in trust for such ' 
persone as she should by will appoint, & in | 
efault of appointment in trust for all her | 
children in equal shares, & in default of any | 
issue of a daughter in trust for his other sons | 
or daughters as part of their shares. Testator | 
died in 1906, leaving one son & one daughter. | 
The daughter attained the age of twenty-one 
years in 1926, & married in 1927. There | 
was issue of that marriage one son. In 1927 | 
the daughter claimed, under Income Tax | 
Act, 1918 (c. 40), s. 25), repayment of moneys | 
paid or deducted on account of tax in respect ! 
of the income of her share accumulated under | 
the will durin, her minority. In 1928 | 
the Board of Injand Revenue admitted her | 
claim in this respect to the amount of | 


duty.|—Held: (1) the expense of fencing 
waste lands granted to a trustee for the 
benefit: of the estate must be paid out of 
capital ; (2) the costs of rendering accounts 
for the succession duty, payable for the first 
equitable tenant for life, must be paid out 
of income.—COWLEY (EARL) v. WELLESLEY 
(1866), L. R. 1 Eq. 656; 385 Beav. 685; 14 
L. T. 245; 14 W. R. 528; 55 EB. R. 1043. 


2197b. Calls on shares.|—Testator bequeathed 


residuary personalty to trustees upon trust, 
either to continue existing investments or 
sell any part of the estate, & invest in certain 
stocks, shares & bonds. He directed calls, 
if any, which, at or after his death, might 
he or become duce in respect of shares for the 
time being constituting part of his residuary 
personal estate, to be paid out of incomo :— 
Held: the direction applied to calls on 
railway shares held by testator at his death, 
but not to such shares acquired by the 


£7,770 198s. 4d., & that amount had been, . trustecs.—BEVAN v. WATERHOUSE (1878), 3 

derpatt hier A oe was then raised | Ch. D. 762; 46. J. Ch. 33l. 

whether that sum should be treated as an | oa Stee fondue d 

mcrton 6, halal of the deuiars 2 Al, Amen en 

ent — Ww ether ane yes entitled to it | 669. . 7 : : 

titled absolutely. ae sts re aea Aa | 2208. Add. Annotation : --Retd. ite wv hitaker, 

— Re FULFORD, FULFORD v. Hys.zop, {1930} ! Rooke v. Whitaker, {1929 | 1 Oh. 662. 

1 Ch. 71; 99 L. J. Ch. 80; 142 1. T. LAA, 2204. Add. Annotations :--Apld. Re Smith, Vincent 
2140a. ——- Dividends on bonus shares created | v. Smith, [1930] 1 Ch. 88. Refd. tc Whitaker, 

after death of tenant for life.J}—Re Hyor | Rouke v. Whitaker, [1729] 1 Ch. 662. 

(WILLIAM) WILL Trusts, HyDE v. Bryce | 2205a. Enlargement of canal, docks & harbour.|. - 

(1930), 74 Sol. Jo. 467. | Held: the expenditure was a charge on the 


2157a. Benefits gained by compromise of claim | corpus of the estates comprised in the term. -- 
against estate of testator.|--A claim made | Re BuTE (MARQUESS), Bure (MARQUESS) v. 


against the estate of testator was com- 
promised by the payment of a large sum 
several years after testator’s death :—Held: 
the amount due for principal & interest at 
testator’s death must be treated as a debt | 
due from his estate, & the corpus thereof 
reduced by that amount; & any benefit 


gained to the estate by the compromise must, : 


as between the persons entitled to the corpus | 
& income thereof, be apportioned in the ' 
ratio of the ammount due from testator at the - 
day of his death, to the further amount 
calculated to have been due from his estate | 
at the time when the compromise was : 
effected.—-MACLAREN v. STAINTON (1867), | 
L. R. 4 Eq. 448; 15 W. R. 974. 


RYDER (1884), 27 Ch. . 196; 563 L. J. Ch. 
1080; 32 W. R. 996. 


205b. Cost of fencing waste lands.|.—OowL“y 


(EARL) v. WELLESLEY, No. 2197a, ante. 


207a. Liability for performance of covenants in 


lease.|—T'estator, who had assigned during 
his life certain leasehold property, bequeathed 
by his will other leaseholds & the residue of 
his property to tenants for life, with 
remainders over. The assignees of the lease- 
holds became hkpt., & the exors. of testator 
took a reassignment of those leaseholds. 
Liabilities having arisen under the covenants 
in the original lease, it was held that those 
liabilities must fall upon the corpus, & not 
upon the income, of testator’s estate.--- 


2157b. Insufficiency of assets—-Sums received on ALLEN v. EMBLETON (1858), 4 Drew. 226; 
realisation.}—-Testator bequeathed a legacy ° 27 L. J. Ch. 207; 4 Jur. N.S. 79; 6 W. RK. 
of £10,000 with interest from his death at - 272; 62 EB. lt. 87. 

4 per cent. per annum, to trustees upon trust , Annotation :-—Apid, Re Owen, Slater v. Owen, [1012] 1 Ch. 
to pay the income to certain persons during ; 519, . 

the life of one of them, & after her death upon | 2208a. me emmy hte LORIMEK (1850), 12 
trust for other persons. Testator’s te | Beav. 621; 19 . J. Ch. 624; 161. T. 0. S. 
was insufficient for payment in full of his ; 406; 14 Jur. 1126; 50 Ef. R. 1160. 
legacies, & the realisation of his assets 2208b. -—— -—-— ——-—-.]-—A sum of money having 
occupied several years:---Held: woneys ; been paid into court under Trustee Relief 
from time to time received by the trustees | Act. a petition was presented by the tenant, 
& applicable to the legacy were divisible - for life for payment of the dividends :--Held : 
rateably between capital & income, 80 as to | the corpus of the fund was not liable to bear 
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Cases 2209b—2390b. 


the costs of the appln. Re BANGLEY’s TRUST 
(1852), 21 L. J. Ch. 875; 19 L. T. O. 8S. 268; 
16 Jur. 682. 


—Re BuTter’s TRUST 





eed 


08c. -] 
(1852), 16 Jur. 824. 


2222. For ‘' Re Woop’s Estate, No. 2311, post,’ 
substitute the following: ‘“ Woon’s 
Trusts (1870), L. R. 11 Eq. 155; 40 T. J. 
Ch.179; 23 L. T. 586; 19 W. R. 227." 

Annotation :—Consd. Re Evans’ Trusts (1872), 26 L. T. 682. 


2243. Add. Annotation :—As to (2) Refd. Garland 
v. Archer-Shee (1930), 142 L. T. 443. 


2248a. BLAGRAVE 
(1854), 4 De G. M. & G. 448; 2 Eq. Rep. 
1204; 24 L. J. Ch. 142; 24L. T. 0.8.17; 
Ri kK. 700; 43 EB. R. 582, Ju. C. 

Ie ee Freke v. Calmady 


—-Qonsd. 
mire 32 "Ch. I). 408. Refd. Barnes v. Dowling (1881), 
ure Re Williames, Andrew v. Williames (1884), 











en ae tenet 
e 





5 7 ; te Cartwright, Avis v. Newman (1889), 
di Gi, D : De 528; Re Froman, Dimond v. Newburn, [1898] 
2243b. — ——— Opposition to Bill in ecg ale 
~~Re ORMROD’s SETTLED ESTATE, [1892 





ENGLISH AND EXprre Diaest SUPPLEMENT. 


2 Ch. 318; 61 L. J. Ch. 651; 66 L. T. 845; 
40 W. R. 490; 36 Sol. Jo. 427. 


Annotations :-—Refd. Re Bristol’s (Marquis) Settled Estates, 
[uses 3 Ch. 161; Re Ls. C. C., Hz p. Pennington (1901), 


2254a. ars ae aa v. HAWKINS (1836), 6 
L. J. Oh. 69. 
Annotation :~-Distd. Makings v. Makings (1860), 1 De G. F. 
& J. 355. 
2297a. Annuity fund—Unapplied income.]—dJte 
WHITEHEAD, PEACOCK v. Lucas, No. 1960a, 
ante. 


2819a. Temporary investment—-Apportionment of 
loss.|—-A sum of money appointed to be laid 
out in a purchase to the use of A. for his life, 
remainder to his eldest son, subject to a charge 
for the provision of younger children; the 
money to be let out in any public fund, till 
@ convenient purchase found: if a loss 
happens before the purchase, it must be born 
in an average.—CHAMBERS v, CHAMBERS 
(1730), Kita-G. 127; 1 Eq. Cas. Abr. 115; 
Mos. 338; 94 E. R. 684, L. O. 


:—Expld. Oke v. Heath (1748). i) Ves. Sen. 13 
‘Consd. Booth v. Allington (1856), 6 De G. M. & G. fi 





_f 


Part Xl.——Custody of Title Deeds. 


2357. Add. Annotation :—Relfd. Clayton v. Clayton, : 


[1930] 2 Ch. 12. 


2858. Add. Annotation :—Consd. Clayton v. Clay- 
ton, [1930] 2 Oh. 12. 


28588. -—-—-.]|--GARROopD v. Moon (1846), 
O, 8. 270. 


2859. Add. Annotation 
[1930] 2 Ch. 12. 


2877a. Trustees with duties to perform.}—A_ tes- 
tator died, ee by his will bequeathed | 
settled legacies & having thereby also by | 
legal limitations scttled freeholds which | 
in the events which happened became vested 
free from incumbrances & charges in pltf. 
From time to time there had been appoint- 
ments of new trustees of testator’s will for | 
the purposes of the Settled Land Acts & 


8 L. T. 


:-—Refd. Clayton v. Clayton, 





other purposes, including shree by deeds of 
1902, 1904, & 1915. In 1924 pltf. had been 
appointed "Settled Land Act trustee of 
testator’s will, jointly with the then trustees 
thereof, the appointment being limited to 
the freeholds. At the date when the free- 
holds became vested absolutely in the pltf., 
the trusts of some of the settled legacies 
were still on foot. In an action by piltf. 
claiming the custody of the appointments of 
1902, 1904, & 1915, as forming part of his 
title to the frecholds :—Held: trustees who 
have duties to perform in relation to their 
trusts may retain title deeds lawfully in 
their possession as trustees.—CLAYTON v. 
CLAYTON, [1930] 2 Ch. 12; 99 L. J. Ch. 498 ; 

143 L. T. 694. 

Add. pinta las -—Refd. eit ie v. Clayton, 
[1930] 2 Ch. 


2879. 


Prey re ey 


Part XII.-—Express Powers in Instruments. 


2396. Add. Annotation :—Refd. Johnson v. Clarke, | 


[1928] Ch. 847. 





Grover ». Hugeoll ea 3 Russ. 428: Greenlaw t. King 
G vie 10 L. J. Ch. : Beaden vw. King (1852). 9 Hare, 
Bevan v. Habgood (1860), 1 John. & H. 222. 


HaAM- 








28988. -——— Sale to tenant for life.]—-Where 28900. ——. -|—EIspELL tv. 
the trustees of lands in strict settlement have MERSLEY (1862), 31 Beav. 255; 6 L. T. 706 ; 
? etd to —_ Slag the consent of ne tenant sf BA KE. ane ae ig ; cect 1870), ‘ ea x 
or life, a sale by the trustees to the tenant | -(nnotations :--Apprvy exander v. Mills ‘ p 
for life will be held good.—Howarp vt. ae Consd. fee Cooke Cee 1888), vo rae cn. b. 
hae (1823), Turn. & » Sls 1 Ay id. He e pedingtcia & Herrings’ Contract, [1893] 2 ‘on. 
lL. J.O0.8. Ch. 85; 37 E. R. 1025, L. C. | 332. . Parr v. A.-G., [1926] A.C. 239. 


Annolations :-—~Expld. land «. Baker (1867). 29 Beav. 137. | 2399 


Apld. Dioconson rv. Talbot (1870), 6 Ch. App. 32. Retd. 
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& life tenant, the loss sbould 
sppertioned betwoon the tenant tor 


had been -paid ! 
& the remainderman peered | life. gi sie a redit 


nme me neem oe 











the latter & t 


the amount actually 


sdourity to the ainatiit ‘of interest 
theretofore received by the tenant for | 
life & pla age Manes whole sum between : 


roportion fn which apt f 
nm entitled a Bory i 


b. ree to sell under subsequent settlement— 
Heterence to cad settlement-—‘‘ Ulterior 


Conk en permeate ee | Seep ie ie ie are: 


esa 


1 ee ee. EE 


peecived. Fas PLUMB (1896), 
601.—CAN 


nderman in the , PART XII. SECT. 8. 


would have 7 
the security | ni. —— Power to relat nen usta ee 
» the tenant for | sects securities. ica . Foao’s 
for the amounts | (1999) 8. C. (Ct. of Seas.) 546, SCOT.” 
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to limitations therein.’ oe eld: the ex- 
pression “‘ ulterior to the limitations therein ” 
meant ulterior in point of position in the 
deed, & not ulterior in point of time.—_Mora@an 
v. RUTSON (1848), 16 Sim. 234; 17 L. J. Ch. 


Vol. XL.—Settlements. Cases 2399b—272'ec. 


419 ; cre T. 0. S. 238; 12 Jur. 813; 60 


2570. Add. Annotations :—Refd. A.-G. v. Tasker 
(1928), 92 J. P. 157; A.-G. v. Manchester 
Corpn., [1931] 1 Ch. 264. 


Part XII|_——-Statutory Powers in Relation to Settled Property. 


2579. Add. Annotation :—Generally, Refd. 
Austen, Collins v. Margetts, [1929] 2 Ch. 155. 


2596. Add. Annotation :—Refd. Re Draycott 
Settled Estate, [1928] Ch. 371. 


2597. For the existing paragraph substitute tho 
following paragraph :-— 

Settled Land Act, 1925 (c. 18), ss. 1, 2.) — 
Land was, on Dec. 31, 1925, held by two 
persons under a devise contained in a will, 
made in 1888, as joint tenants in fce simple 
absolutely, subject to a charge for £1,000 
created in 1869 in consideration of marriage :—- 
Held: (1) the land was settled Jand within 
Settled Land Ac:, 1925, ss. 1 (1) (v) & 2, 
& it was excepted from the application of 
Law of Property Act, 1925 (c. 20), s. 36 (1); 
(2) there was nothing in the context to 
give to the words “settled land” in Law 
of Property Act, 1925, s. 86 (1), any 
other meaning than that given by 
sect. 205 (1) (xxvi).—Re Gaunt & Hovunsron’s 
CONTRACT, [1928] Ch. 689; 97 L. J. Ch. 362; 
139 L. T. 473, C. A. 


2598. Add. Citations :—97 I. J. Ch. 198; 
L. T. 59. 
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2600a. Land subject to payment of perpetual 
annuity—-Settled Land Act, 1925 (c. 18), 
s. 1 (1) (v).}—A perpetual annuity, created 
voluntarily, 1s a payment of a periodical sum 
for the ‘ benefit’? of the person receiving 
it within Settled Land Act, 1925 (c. 18), 
s.1 (1) (v). Therefore land subject to such 
a charge became, on Jan. 1, 1926, settled 
land.—Re AUSTEN, COLLINS v. MARGETTS, 
ieee 2Ch. 155; 98 L. J. Ch. 384; 141 L. T. 

2602. Add. Annotation :—N.F. Re Parker’s Scttled 
Estates, Parker v. Parker, [1928] Ch. 247. 


2602a. Settlement of undivided moiety—Settlement 
of remaining moiety—Merger before operation 
of Law of Property Act, 1925 (c. 20).}-— 
By a voluntary settlement made in 1909 an 
undivided moiety of a freehold estate was 
settled upon the usual limitations of a strict 
settlement, & the settlor having acquired 
the other moiety afterwards settled it by his 
will upon the same uses & trusts & with the 
same trustees as the settlement. The settlor 
died in 1910 & the tenant for life under the 
two settlements died in 1930 :—Held: the 
entirety of the land was settled land, the two 
moieties having completely merged before 
1926, & on the death of the tenant for life 


it vested in his special exors.—Re EGTON 2727¢ 


SETTLED ESTATE, FosTER v. FosTER, [1931] 
2 Ch. 180; 100 L. J. Ch. 273; 145 L. T. 70. 
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2643 i. Mere lcensee.J}-——The 
persons qualified to exercise the powers 
of leasing under Conveyancing 





er 
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Oe em rt een a eee, 
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ee 


1 of Property Act, 18098, 8. 68, ure those 
| having an estate in Jand, efther an 
estate for life or a chattel intereat. 
person having a mere a a of personal 
| residence in a house for 

Law | an estate of any kind therein, but a 


Re | 2619. Add. Annotation :-—Refd. Re Patten, West- 


minster Bank v. Carlyon, [1929] 2 Ch. 276. 
2632. Add. Annotation:—-As to (2) Apld. Re 
Alston-Roberts-West’s Settled Estates, [1928] 
W. N. 41. 
2683a. Not tenant under lease at rent.]-—~A person 
who is a tenant of settled land under a lease 
at a rent is, as a matter of necessary inplica- 
tion from the language of sect. 20 (1) (iv), 
of Settled Land Act, 1925 (c. 18), excluded 
from the class of persons upon whom the 
section confers the powers of a tenant for life. 
The amount of the rent is immaterial.—Re 
JATLING, PUBLIC TRUSTEE v. CATLING, [1931] 
2 Ch. 35); 100 L. J. Ch. 890; 145 Jy. T. 618. 
2648. Add. Annolation :—Consd. Ite Patten, West- 
minster Bank v. Carlyon, [1929] 2 Ch. 276. 
2652. Add. Annotation :--Retd. fe Acklom, Oake- 
shott «. Hawkins, [1029] 1 Ch. 105. 
2676. Add. Annotation :---Consd. Re Robins, Hol- 
land v. Gillam, [1928] Ch. 721. 
2679. Add. Annolation :-~As to (2) Distd. 
pa & Dunsby's Contract, [1928] W. 
187. 
2879a. ——-- Trust for accumulation of Income for 
payment of mortgages.'—Re Srevens & 
DunsByr’s Contract, [1928] W. N. 187. 
27274. With ‘“‘intent’’ to extingutsh--- 
Settled Land Act, 1925 (c. 18), s. 105--To 
what assignors applicable---Any person In 
whom life estate vested.|—-#/eld : the opera- 
tion of Settled Land Act, 10925 (c. 18), 
gs. 105 (1), is not confined to the case of an 
assurance by the tenant for life himself of 
his estate, but extends to an assurance by 
any person in whorn the life estate is vested, 
including a trustee in bkpcy. of the tenant 
for life. The “ intent ’”’ referred to in the 
sect. was the intent of the assignor. 
Where therefore a tenant for lite was bkpt., 
& his trustee in bkpcy. suld & assured the 
estate for life to the tenant in tail in re- 
mainder, but the tenant for life refused to 
execute a vesting deed in his favour :—-Held : 
the tenant in tail was entitled to a vesting 
order under Settled Land Act, 1925 (c. 18), 
s. 12 (1) (a). —e SHAWDON ISTATES SETLLE- 
ment, [1930] 2 Ch. 1; 09 L. J. Ch. 180; 142 
L. T. 566; 74 Sol. Jo. 215; (1929) 8. & C. WR. 
152, C. A. 
2727b. —--— -------- -----— -—— Trustee in bankruptcy 
of tenant for life.}—-Re SHawnon EsratTes 
SETTLEMENT, No. 2727a, ante. 
: -—- Whose intent referred to— 
Assignor.}|——ite SHAWDON ESTATES SETTLE- 
MENT, No. 2727a, ante. 


Re 
N. 
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mncere Heence, &, therefore, Is not 
qualified to exercise the powers of 
leasing referred to.—STEVENSON vv. 
re tees (1929), 47 N. 8. W. W.N. 94.-— 
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2739a. See eee Sef oe em 


27382. Add. Annotations :—Consd, Re Patten, West- 


minster Bank v. Carlyon, [1920] 2 Ch. 276. 
Refd. Re Acklom, Oakeshott v. Hawkins, 
{1929] 1 Ch. 195. - 


2788a. Restriction on power of letting.|—~-Testator 


by his will, dated Nov. 22, 1927, directed 
his trustees to retain £3,000 & to apply the 
interest yearly in payment of the taxes, 
rates & repairs of his freehold house, & he 


desired that his aunt should ‘“ have the use. 


of it & my furniture free of cost. for her 
occupation during her life or so long as she 
may require them, but without the power to 
sub-let the same or any part thereof. On the 
termination of her occupation the house is 
to be sold,’’ & from the proceeds, added to the 
above £3,000, certain specific legacies were 

iven. He also directed that when the house 

ad been sold, his nephew, G. P., should have 
the furniture:—Held: (1) the provision 
forbidding the tenant for life to sub-let was 
void under Settled Land Act, 1925 (c. 18), 
s. 106 (1), & the provision requiring the house to 
be sold & the gift over of the proceeds of sale 
upon the termination of her occupation was 

so avoided by that sub-sect., so far as that 
provision would operate in the event of her 
exercising any of her powers as tenant for 
lifé; (2) the gift over of the £8,000 was a 
provision which tended to induce her to 
abstain from exercising her powers of leasing 
as a tenant for life, & was void, therefore, 
in so far as it had that tenduncy; & that 
it should be read to take effect only upon her 
ceasing to reside for any reason other than 
the exercise of her powers of leasing as a 
tenant for life; (3) in the event of her selling 
the house she would not be entitled to be 
paid any part of the income of the £3,000 ; 
(4) she was entitled to the furniture during 
her life or until she ceased to occupy the house 
for any reason other than the exercise of 
her powers as tenant for life.—Re Patren, 
WESTMINSTER BANK v. CaRLYON, [1929] 2 
Ch. 276; 98 J. J. Ch. 4193 141 L. T. 295; 
45 T. L. R. 504. 


2739. Add. <Annotation:-—As to (2) Refd. Re 


fon Oakeshott v. Ilawkins, [1929] 1 Ch. 
>. 





2 pee this will dated 
Jan. 4, 1918, the testator bequeathed his 
leasehold house, garden & grounds, W. Ct., 
together with the fixtures & fittings & all 
his furniture, pictures (except some), china, 
plate, linen, grand piano, & all chattels & 
other effects therein, to his trustees upon 
trust to permit his sister, E., to reside there 
after his death, if she should wish to do so, 
& to have the use & enjoyment thereof during 
her life free of rent or other payment, & he 
gave to his sister the use & enjoyment of his 
said house, garden, & grounds, & everything 
contained therein, for her life accordingly, & 
he directed his trustees after her death or 
during her life if she should not wish to reside 
or continue to reside there. to sell the same 
(except certain articles therein), with power 
to postpone such sale as they might think 
proper, & divide the proceeds between certain 
charities. We died on June 26, 1918, & the 
lady entered into possession thereof 
immediately. In 1925 she went abroad 
temporarily for the benefit of her health, the 


place being left in charge of servants, & she. 


paid the Sched. A. tax. In 1926, owing to 
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severe illness, she was prevented from return- 
ing to England, & the house waa let by her 
from time to time, & she still paid Sched. A. 
tax thereon. In 1927 she sold the house as 
tenant for life or a person ha the powers 
of a tenant for life, & shortly r the con- 
tenta, other than the excepted articles, were 
sold by the trustees. On a summons taken 
out by the trustees asking whether she had 
any, &, if any, what interest in the proceeds 
of sale of the leasehold prorat & the income 
thereof :—Held: on the evidence, it must 
be deemed that those powers were properly 
exercised by her. The power of sale in 
the trustees never arose, nor did they purport 
to exercise it. She had not therefore for- 
feited her interest in the proceeds of sale of 
the leasehold property or the income thereof. 
—I[te AOKLOM, OAKESHOTT v. HAWKINS, 
[1929] 1 Ch. 195; 98 L. J. Ch. 44; 140 
L. T. 192; sub nom. Re ADELOM, OAKSHOTT 
v. LIAWKiNS, 72 Sol. Jo. 810. 


2747a. Of proceeds of settled land.|—¢ 
PATTEN, WESTMINSTER BANK v. CARLYON) 
. No. 2738a, ante. 


2798. Add. Annotation :—Refd. Re Price, [1928] 
* Ch. 579. 


2819. Add. Annotation:—As to (2) Folld. Re 
age oo Bank v. Carlyon, (1929) 
. 276. 


2829. Add. Annotation :-—Folld. Bernhardt v. 
Galsworthy, [1929] 1 Ch. 649. * 


2889a. Power to vary leases—-Settled Land Act, 
1925 (c. 18), s. 59-——Construction of desir 
-—It is apparent, in my opinion, that Settled 
Land Act, 1925 (c. 18), s. 59 (1), is dealing 
only with a question of form, because it is 
clear from the final words of sect. 59 (1) that 
no more is being authorised than what might 
have been done under Settled Land Act, 
1925 (c. 18), s. 52 (1). The provision in 
question is that ‘‘ every such lease or grant 
shall, after such variation, release, waiver or 
modification as aforesaid, be such a lease or 
grant as might then have been”’ granted 
after a surrender, etc. In my opinion 
sect. 59 (1) is not limited to cases where the 
result of the variation, release, waiver or 
modification will at common law effect a 
surrender & regrant. This section is con- 
ferring a power on the tenant for life to 
execute documents in a particular form 
which he could have executed in another 
form as the result of. the surrender or the 
’ gurrender & regrant of the land previously 
dealt with. It relates to the widest possible 
release, variation, waiver or m cation, 
including cases in which only part of the land 
comprised in the old lease or grant is the 
subject of those alterations (MAUGHAM, J.).— 
Re Savi.E SETTLED Estares, SAVILE v. 
SAVILE, [1931] 2 Ch. 210, 216; 100 L.J. Ch. 
274; 145 L. T. 17. 


2050. Add. Annotation :—Folld. Re Weld-Blundell 
Estate, Mowbray (Lord) v. Weld-Blundell 
(1929), 73 Sol. Jo. 585. | 


2050a. ———- Express provision for proper preserva- 
tion.J—Re WELD-BLUNDELL Estate, Mow- 
BRAY (LORD) v. WELD-BLUNDELL (1929), 
73 Sol. Jo. 585. | 














pee WaTSON, BRAND v. 
CuLmME-SEyrmouR, [1928] W. N. 308; 166 


I. T. Jo. 489. 


3082b. Architect’s fees—Short occupation lease.|— 
Re Warson, Brann y. CuLmse-SEYMOUR, 
-« [1928) W. N. 809; 166 L. T. Jo. 439. 
3032c. Solicitors’ fees—Obtaining short occupation 
 Jease.J—Re Watson, BRAND v. CULME-SKEY- 
MOUR, [1928] W. N. 309; 166 L. T. Jo. 439. 


3043. Add. Annotation :—Refd. Re Cayley & 
Evans’ Contract, [1930] 2 Ch. 143. 

3046. Add. Annotations:—As to (1) Apld. Re 

Oatchpool, Harris v. Catchpool, [1928] Ch. 
429. Consd. Re Gaul & Houlston’s Contract, 
[1928] Ch. 689. Refd. Re Parker’s Settled 
Estates, Parker v. Parker, [1928] Ch. 247. 

3047. Add. Citation :—97 L. J. Ch. 161. 


Add. Annotations :—As to (1) Retd. Ie Gaul & 
Houlston’s Contract, [1928] Ch. 689; Re 
i Pinney v. Beauchamp, [1929] 1 Ch. 


3047a. ——— -—-—-.|—On Dec. 31, 1925, certain 
Jand stood limited to the use of A. for life, 
& after his death, subject to certain jointure 
rentcharges for life, & subject to certain 
portions which had been charged upon the 
estate, & which had been further secured by 
the limitation cf a legal term, to the use of 
trustees upon tru3t for sale. The settlement 
under which the land so stood limited was 
a compound settlement, consisting of various 
documents, including two deeds of 1911 & 
1913. In due course a vesting deed was 
executed in favour of A. A. died on Dec. 4, 
1926, & probate, limited to the settled land, 
was granted to the trustees of the compound 
settlement as his special representatives, on 
the footing that that settlement did not come 
to an end on hisdeath. There wer: oc parate 
trustees of the two deeds of 1011 & i8ts. 
Clause 11 of the 1911 deed gave to tute 
trustees thereof all the powers conferred on 
a tenant for life by Settled Land Acts, 1882 
to 1890 :—Held: ({1) the whole legal estate, 
the subject-matter of the settlement, was 
not held upon trust for sale; (2) in view of 
clause 11 of the 1911 deed the trustees of 
the two deeds of 1911 & 1913 were persons 
on whom Settled Land Act, 1925 (c. 18), 
s. 23 (1), conferred the powers of a tenant for 
life, & they were statutory owners under the 
compound settlement; & when they sold 
the land they would sell it as statutory 
owners & not as trustees for sale, & they must 
pay over the proceeds of sale t) the trustees 
of the compound settlement.—-Re Norton, 
PINNEY v. BEAUCHAMP, [1929] 1 Ch. 84 ; 93 
L. J. Ch. 219; 140 L. T. 348. | 

3048. Add. Annotation :—Folld. Re Shelton’s 
Settled Estates, [1928] W. N. 27. | 

3074a. Refusal to execute-—Order of Court under | 
Settled Land Act, 1925 (c. 18), . 12 (1) (a).]-~- | 


a ee gS Pe Ore 


Re SHawpon 
2727a, post. 


3074b.. Contents—Vesting deed on resettloment—- 
Compound settlement.]—-X. & Y., the trustees 
of an indenture of resettlement dated Aug. 26, 
1915, by which certain property was settled 
subject to a jointure, execute 
1926, a vesting deed reciting the resettlement 
& purporting to vest the property in the 
tenant for life. On Dec. 31, 1925, X. was 
the sole surviving trustee for the purposes 
of the Settled Land Acts. of an indenture of 
settlement dated July 12, 1882, which 
together with the resettlement & two other 
documents formed the compound settlement 
of the property. On July 5, 1926, the 
tenant for life entered into four contracts for 
the sale of a portion of the property to a 
purchaser. ‘The purchaser raised objections 
to the title on the ground that the vesting 
deed was not framed in accordance with the 
provisions of the Settled Land Act, 1925 
(c. 18): (a) as it only dealt with the resettle- 
ment & not with the compound settlement ; 
(b) as it was not executed by the trustees 
of the compound settlement; & (ec) as it 
did not contain the names of the persons who 
were the trustees of the compound settle- 
ment. The tenant for life took out a 
summons for a declaration that a good title 
to the property had been shown :—Held: 
the vesting deed did not comply with the 
requirements of the 1925 Act with reference 
to the compound settlement & the tenant 
for life was not able to exercise his statutory 
powers as tenant for life in respect of the 
disposal of bis property; & the summons 
must be dismissed.—Re CavuEy & Evans’ 
JONTRACT, [10380) 2 Ch. 145, 99 L. J. Ch. 
411; 143 L. T. 406. 


$674c. ——~-. Description of trustees as trustees of 
principal settlement-.-Sufficiency.|—A  vest.- 
ing deed, executed with the intended object 
of giving effect to the provisions of Settled 
Land Act, 1925 (c. 18), with regard to the 
vesting of settled Jand in a tenant for life, 
contained a statement that the trustees, 
who were executing the deed, were trustees 
of the principal settlement, but it contained 
no reference to the fact that they were 
trustees of a compound settlement, consisting 
of the principal settlement & other docu- 
ments :—Held : the trustees were sufficiently 
described, & the vesting deed was a valid & 
effectual principal vesting deed, made pur- 
suant to Settled Land Act, 1925 (c. 18), in 
respect of the land comprised in the com- 
pound settlement, constituted by the various 
documents.—-fte CURWEN, CURWEN  v. 
GRAHAM, [1931] 2 Ch. 341; 100 T.. J. Ch. 387, 


Estates SETTLEMENT, No. 


Part XIV.—Trustees of Settlements. 


3098. After this case add :— 
Jurisdiction of court-——To appoint trustees of 


settied land tn Ireland.j—Sec Courts, Vol. 
XVT., p. 104, No. 42. 


eet eee ee 
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Cases 3188—-3148a. EXNGLisH AND Emprre Dicest SUPPLEMENT. 


Part XV.—Land Held 


$138. For the existing paragraph substitute the 
following paragraph a 

Settled land.|—By the will of 
testator, who died in 1884, his real estate was 
devised to trustees upon trust to permit his 
widow to receive the rents thereof during her 
life, & after her decease upon trust to pay 
same to or for the benefit of such of his two 
daughters, E. & M., as should be then living 
& should for the time being be single & 
unmarried in equal shares if more than one, 
& when both should be married upon trust as 
to both capital as well as income for all 
testator’s children in equalshares. Testator’s 
widow died in 1889, & on the death of IZ., in 
1927, questions arose as to the respective 
interests of E. & M. & testator’s children in 
the income & capital of the real estate. The 
ct. having decided that IE. & M. were entitled 
to the income of the real estate during their 
joint lives in equal shares, & upon the death 
of I. her sister M. became entitled to the 
whole of the income during her spinsterhood, 
& upon her marriage or death the whole estate 
would become divisible in equal shares 
between the children of testator, the further 
question arose whether, on Law of Pro- 
perty Act, 1925 (c. 20), com!ng into force, 
the devised real estate vested in the then 
surviving trustee of the will upon the statu- 
tory trusts under Sched. IJ., Part IV., 
par. 1 (1), or in her or the Public Trustee 
under par. 1 (3) :-—Held : (1) as the purposes 
of the trusts of testator’s will were such as 
might continue beyond the life of his widow, 
the real estate devised by the will was, at 
the date of Law of Property Act, 1925, 
coming into force, by the effect of Wills Act, 
14937 (c. 26), 8. 31, vested in the then surviving 
trustee of the will in fee simple in trust for 
KH. & M., who were then beneficially interested 
in equity until one of them should marry or 
die in undivided shares vested in possession ; 
(2) although their interests were not absolute 
interests, the case fell within Sched. I., 
Part IV., par. 1 (1), & the real estate thereupon 
vested in the trustee of the will upon the 
statutory trusts; (3) when a case fell within 
par. 1 (1) it did not become necessary to 
consider whether it fell within any of the 
subsequent sub-paragraphs.—-Re DAwson's 
SETTLED EstaTEes, [1928] Ch. 421; 97 
L. J. Ch. 843; 139 L. T. 94. 

Annotations :—As to (2) Folld. Re Barrat, Body v. Rarrat, 


(1929) 1 Ch. 336. Refd. He Robins, Holland v. Gillam, 
{1928] Oh. 721. 


3138a. -—-- —--- ———-.]— Testator, who died on 
June 16, 1881, leaving a widow & eight 
children, by his will gave all his estate to his 
wife & four children, whom he appointed 
exors. & trustees, upon trust to pay his debts, 
etc., & bequeathed the remainder of his 
personal etiects to his wife & the income 
of his freeholds & leaseholds, subject to certain 
payments, & after her decease to pay such 
income to his four sons & daughters in certain 
shares, which were to cease at death, with 
@ proviso as to four quarterly payments to 
widows of sons, &, subject thereto, gave his 
estate to the longest liver of his children 
abgolutely. The widow died in 1900, & on 








in Undivided Shares. 


the coming into force of the Law of Property 
Act, 1925, the deft. & daughter, who had 
since died, were the surviving trustees. All 
parties interested in the estate now desired 
a sale, & the question raised by this summons 
was first, whether pltf. & deft. R., the sur- 
viving trustee, were together tenant for life 
for the purposes of the Settled Land Act. 
Secondly, if it be not settled land, whether 
the entirety was now vested in the surviving 
trustee, or in the Public Trustee on the statu- 
tory trusts :—Held: Law of Property Act, 
1925 (c. 20), Sch. I., Pt. IV., para. 4, added 
by the amending Act of 1926, was not 
applicable to the case; &, secondly, having 
regard to Wills Act, 1837 (c. 26), s. 31, & 
following Re Dawson's Settled Estates, No. 
3138, the entirety was now vested in the 
surviving trustee under para. 1 (1), upon 
the statutory trusts.—He Barrat, Bopy v. 

_Barrat, [1929] 1 Ch. 336; 98 L. J. Ch. 74; 
140 L. T. 328. 


3138b. —— ~———.]—Re CoLLiIns, TOWERS v. 
Couuins, [1929] 1 Ch. 201; 140 L. T. 228; 
72 Sol. Jo. 779; sub nom. Re COLLINS, 
JOWERS v. CoLLins, 98 L. J. Ch. 47. 


8139. Add. Citation :—72 Sol. Jo. 86. 


Add. Annotations :—Consd. Re Robins, Hol- 
land v. Gillam, [1928] Ch. 721. Refd. He 
Dawson’s S. E., [1928] Ch. 421. 


3139a. ——— Land held under one & same settlement 
—Vesting in trustees—Who are trustees.]— 
Where immediately before the coming into 
“operation of Law of Property Act, 1925 
(c. 20), the entirety of the land is settled 
land held under one & the same settlement, 
it vests in the trustees, if any, of the settle- 
ment under the old law as joint tenants 
upon the statutory trusts If there are no 
such trustees then, pending their appoint- 
ment, the land vests in the Public Trustee 
upon the statutory trusts.— He CATCHPOOL, 
HARRIS v. CATCHPOOL, [1928] Ch. 429; 97 
L. J. Ch. 181; 139 L. T. 173 72 Sol. Jo. 226. 


3140. Add. Annotations :—As to (1) Refd. Re 
Robins, Holland v. Gillam, [1928] Ch. 721. 
As to (2) Refd. Bernhardt v. Galsworthy, 
[1929] 1 Ch. 549; Re House, Westminster 
Bank v. Everett, [1929]2 Ch. 166. Generally, 
Refd. He Thomas, Thomas v. Thompson, 
[1930] 1 Ch. 194. 


3143. Citation :—For the existing citation read 
‘‘ No. 1873, ante.” 


3143a. Only one trustee—Vesting of land in 
Public Trustee.|—-Under & by virtue of the 
will of a testator who died in 1921, & of 
subsequent dispositions, acts in the law & 
events, the legal estate in certain freehold 
land was, immediately before the commence- 
ment of the Law of Property Act, 1925, 
vested in two oo for their lives share & 
share alike, the legal estate in remainder 
expectant upon the lives of those persons & 
the life of the survivor of them being vested 
in a single trustee upon trust alter the 
death of the surviving tenant for life to sell 
the land & divide the proceeds between 
the testator’s nephews & nieces. Upon a 
summons by the tenants for life, who were 
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3143c. ——--.]--Immediately 


3143d. —_--- What is ‘‘ settled land ’’ within para- 


desirous of selling the land, to have it deter- 
mined in whom, upon the coming into force 
of the Law of Property Act, 1925, the land 
was vested: — Held: (1) as immediately 
before the commencement of that Act the |! 
land was held at law & in equity in undivided | 
shares, vested in possession, & the entirety | 
thereof was settled land, Law of Property 
Act, 1925 (c. 20), Sched. I., Part IV., para. 1, | 
sub-para. 3, would apply, if there were more | 
than one trustee of the settlement con- | 
stituted by the will, in whom the land could | 
vest as joint tenants; but that, as there was | 
only one trustee, the land vested, under 
clause (i) of the proviso to that sub-para., 


Vol. XL.—Sottlements. Cases 3148a—S161b. 


tory trusts for sale of the land the subject 
of the settlement, or should apply for a grant 
to themselves of probate of the will of the 
first tenant for life limited to that land :— 
Held: Settled Land Act, 1925 (c. 18), s, 36, 
applied, & pltfs., as exors. of the first tenant 
for life, ought, pursuant to that sect., to 
execute a vesting assent in favour of them- 
selves as trustees of the will containing the 
settlement.—Re Cuany’s Witt Trusts, 
SMITH v. FREEMAN, [1931] 1 Ch. 305; 100 
L. J. Ch. 145; 144 L. T. 625. 

——— Conversion.]—-Sce Equiry, p. 661, No. 
817a, ante. 


in the Public Trustee upon the statutory | 3148e. -——- Effect on interest of tenant for life 


trusts; (2) if, before the Public Trustee 
accepted the trust, the present trustee (who 
before the commencement of the Law of 
epee Act, 1925, was the trustee of the 
settlement constituted by the will for the 
purposes of the Settled Land Acts then in 
force) appointed an additional trustee or 
trustees of that settlement, the land would 
vest in the trustees of the settlement as joint 
tenants upon the statutory  trusts.-—Re 
PRICE, PRICE v. Prick, [1929] 2 Ch. 400; 98 
L. J. Ch. 417; 141 L. T. 611. 


a no 


3143b. ——- ——— Appointment of additional trustee 


-—-Before acceptance by Public Trustee.|—- 
Re Prick, Price v. Prick, No. 3143a, ane. 


before the com- 
mencement of the Law of Property Act, 1925 
(c. 20), the legal estate in land was outstand- 
ing in the personal representatives of the 
settlor & held upon the trusts of a marriage 
settlement which, in the events which had 
then happened, were for two daughters of the 
settlor in undivided shares absolutely :—- 
Held: as the personal representatives then : 
held the land in trust for the daughters in | 
undivided shares vested in possession, they | 
held it, after the Act came into force, upon | 
the statutory trusts, by virtue of Sched. I., ; 
Part IV., sub-para. 1 (b) of the Act, with 
the result that the settlement trustees were 
not entitled, as, but for Part IV., they would 
be to call for a conveyance of the legal 
estate; but the personal representatives 
held the land on trust for sale & were entitled 
to sell the same, unless the daughters clected 
to call for a conveyance.—He Forster, 
SOMERVILLE vt. OLDHAM, [1929] 1 Ch. 146; 
98 L. J. Ch. 27; 140 L. I. 2773 72 Sol. Jo. 
761. 


separa" Sep nate een a ae os ae) OS cee a 


graph 2.]--Under a settlement contained in | 
a will the settled property was directed tu be | 
held, after the death of the first tenant for 
life, in trust, as to both corpus & income, for 





the children & issue of the first tenant for | | 


life in equal shares as therein mentioned. | 
The first tenant for life died in 1029, having , 
by her will appointed to be her exors. ae 
trustees two persons who, at the date of her 
death, were trustees of the settlement & of | 
the will containing it. On a summons by | 
the exors. & trustees as pitfs. for the determina-. | 
tion (inter alia) of the question whether, for | 
the purpose of vesting in themselves the land | 
the subject of the settlement contained in , 
the will, they should, as executors of the first | 
tenant for life, execute in favour of them- | 
selves, a8 of the will containing the ' 
settlement, a vesting assent upon the statu- - 
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ned 


under condition to reside on premises. |-——fe 
Daviks’ Witt Trousrs, BEVAN 9», WILLLAMA, 
[L931] W. N. 263: 172 L. T. Jo. 489. 


8146. Add. Annotations :---Folld. Re Robins, Hol- 


3148. Add. Citations :---97 IL. 


land v. Gillam, [1928] Ch. 721. Apld. Re 
House, Westminster Bank ». Everett, [1929] 
2. Ch. 166. Refd. Re Barrat, Body v. Barrat, 
[1929] 1 Ch. 336. 


J. Ch. 197; 138 


L. ‘'T. 735. 


3151a. Application of Law of Property Act, 1925 


(c. 20), s. 34:-—Land settled upon trust for sale 
~—After specified period.|-—The trustees of a 
will, which came inte operation after the 
commencement of the Law of Property Act, 
1925 (c. 20), were directed to stand possessed 
of testator’s residuary real & personal estate 
upon trust to pay out of the income thereof 
four life annuities, & while ancy annuity 
remained payable tio divide the surplne income 
amongst such of testators grandchildren ag 
should be living for the period during which 
any annuity remained payable; &, on cesser 
of all the annuities, to stand possessed of the 
residuary estate in trust for his grandchildren 
& the issue then living of any then dead, as 
tonants in common according to the stocks. 
By a codicil power was conferred upon the 
trustees after the expiration of five years 
from the testator’s death to sell his residuary 
estate or any part thereof by public auction 
but. not by private contract. Upon a sum- 
mons raising questions, whether the trustees 
or the persons entitled to the surplus income 
until cesser of the annuitics were the proper 

ersons in whom the land ought to be vested 

y the exor.; &, if the trustees were the 
proper persons, whether the annuitants were 
persons whose wishes ought to he given effect 
to by the trustees for sale :-—Held: (1) the 
land was held in equity in undivided shares ; 
(2) the land was devised in undivided shares 
within Law of Property Act, 1925 (c. 20), 
s. 34 (3), with the result that it} was devised 
to the trustees, who were trustees for the 
purposes of the Settled Land Act, 19265, 
upon the statutory trusts; (3) those trus- 
tees were the persons in whom the land 
ought to be vested.-.-/te HOUSE, WESTMINSTER 
Baxk v. EVeRetr, (1920) 2 Ch. 166; 98 
I. J. Ch. 381; 141 L. TT. 582. 


$151b. Open space held in undivided shares-— 


Meaning of open space—Any land unbullt 
upon — Back yard.]-—The expression ‘ an 
open space of land ” in Law of Property Act, 
1925 (c. 20), Sched. I., Pt. V., para. 2, means 
any land that is unbuilt upon. 

A small yard & ashes place at the rear of 
two houses in a town was, immediately 


3151c. ——— -—--- —---- Private railway paren Sa 
y of 


3260a. ------ 


before the commencement of the Act, held 

in undivided shares by the owners of the | 
houses with rights of access & user over 

same :—Held: the yard & ashes place were | 
an open a ere within the par. & had vested | 
in the Public Trustee. Leave given to the | 
Public Trustee to sell same.—Jie BRADFORD 
Ciry PREeMIsHS, (1928) Ch. 188; 188 L. T. 
517; eub nom. Re BRADFORD Cirry PREMISES, 
ScaIrp vw. Pusiic Truster, 97 Ll. J. Ch. 84, |! 





Aas -—Consd. Ite Townsend, Townsend v. Townsend, | 


2 Ch, 338. 





A private railway siding consisted pa 

freehold land, vested in the trustees of a will, 
& partly of leasehold land held for a long 
term by trustees of a lease containing a 
declaration of trust subsequently varied by 


Cases 8151b—3260c. Enousa anp Empmer Dicest SuPPLEMENT. 


deed. Neither set of trustees held upon 
trust for sale or had any power of sale. All 
righte of access to & user of the siding were 
vested, at the commencement of Law of 
Property Act, 1925 {c. 18), in lessees of 
adjoining property, licensees, & other persons 
entitled under the declaration of trust, & 
rents were paid by all parties interested for 
such user :—Held: that the siding was not 
an open space vested in undivided shares in 
right whereof each owner had rights of 
access & user thereof & did not therefore 
vest in the Public Trustee under Law of 
Property Act, 1925 (c. 20), Sched. I., Pt. V., 
para. 2, but was vested in the respective 
sets of trustees upon the statutory trusts.— 
Re TOWNSEND, TOWNSEND v. TOWNSEND, 
Par Ch. 338; 99 L. J. Ch. 508; 143 


Part XVI.——Resettlements. 


3171. Add. Annotation :—Generally, Retd. Re Parker’s Settled Estates, Parker v. Parker, [1928)} Ch. 247. 


‘Part XVII.—Miscellaneous Clauses in Settlements. | 


Payment by trustees--Right to re- , 
imbursement.}|—The husband in a marriage 
settlement covenanted (inter alia) tb pay the 
Dera on a policy of life insurance. In 
efault of his doing so, the trustees paid the 
premium & sought to recover the amount so 
paid from the covenantor. The settlement 
expressly empowered the trustees to apply 
the income in making any payments for 
keeping on foot the policy, & provided that 
it should not be obligatory on them to enforce 
the husband’s covenants. There was no 
covenant by the husband to reimburse the 
trustees in respect of any payment so made 
by them :---Held: (1) it was an implied 


ee ee ee ne ee eer meen er ers a me me ar core 


26 


3260b. ——— 


8260c. ——— 


term that the husband should reimburse the 
trustees ; (2) the claim of the trustees was 
not in debt but for damages for breach of 
covenant, & therefore they could not 
specially indorse their writ ; (3) the damages 
were substantial & not merely nominal, & 
the trustees were entitled to recover the full 
amount paid by them.—ScHLESINGER & 
JOSEPH v. Mostyn (1931), 48 T. L. 2. 111. 
Whether claim in debt or 
damages.] —- SCHLESINGER & JOSEPH v. 
Mostyn, No. 3260a, ante. 

Measure of damages. |-—ScHLe- 
pa & JOSEPH v. Mostyn, No. 3260a, 
ante. 








19. 
19a. 


Vol. XLI. Cases 192080. 


SEWERS AND DRAINS. 


Part I.—-Sewers and Drains for Sanitary Purposes. 


Add. Annotation :—Distd. Clark v. Epsom 
R..D. C., [1929] 1 Ch. 287. 


———.]—Pltf. was the owner of a house & 
per on the X. estate, a leasebolder in 
900 & freeholder since 1920. Down to 
1912 there was no drainage system for the 


estate, but in that year a system was | 


established, which so far as affected this 
pee was called ‘‘ the northern system,”’ 
the then owners of the estate with an 
ective outfall, but without any reference 
to the local authority, which was maintained 
since 1920 by means of contributions from 
property owners to the owner of the part 
where the disposal works were situated. 


_ From these works the effluent passed into 


the river M., but owing to the filter bed ceasing 
to function, pollution of the river occurred, 
& this outfall being stopped by the action 
of the Thames Conservancy, the effluent 
was now carried over the adjoining land. Jn 
an action by pltf. for a declaration that the 
system vested in defts. & that they were liable 
to maintain it :—Held: the line of pipes 
which communicated with the disposal works 
was a sewer which vested in the local 
authority, but the remedy of pltf. was to 
appeal on behalf of the whole of the persons 
in the district to the Ministry of {Ycaith 
under P. H. Act, 1875 (c. 55), 8. 20% —- 
OLARK v. Epsom Rurat Councin, [192v! 
1 Ch. 287; 98 L. J. Ch. 88; 140 L. T. 246 ; 
93 J. P. 67; 45 T.L.R.106; 27 L. G. R. 328. 








| 





| 
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a0. 
| 262a. 


| 


54. Add. Annotation :—Refd. Re Belcham & 
Gawley’s Contract, [1980] 1 Ch. 56. 

107. Add. Annotation :—Refd. Clark ¢. Mpsom 
R. D. C., [1929] 1 Ch. 287. 

121. Add. Annotation :—Refd. Re Belcham & 
Gawley’s Contract, [1930] 1 Ch. 56. 

148. Add. Annotations :—Refd. Clark v. Kpsorn 
R. D. C., [1929] 1 Ch. 287; Musical Per- 
formers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 T. L. R. 
485. 

158. Add. Annotation :—Refd. Clark v. Epsom | 
R. D. C., [1929] 1 Ch. 287. 

181a. -J—CLARK v. Epsom RuraAL COUNCIL, 
No. 19a, ante. 

184. Add. Annotation :—Refd. Blundy, Clark & | 


PART I. SECT. 1, SUB-SECT. 1.—A. 


Co. v. London & North Kastern Railway | 


(1931), 100 L. J. K. B. 401. 


— ee ner |e, 








. 
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PART I. SECT. 3, SUB-SECT. 3. 


197a. —--- Sewer laid above ground---By private 


owner—Maintenance by local authority.]-— 
Defts., who were the urban sanitary authority, 
served notices, under Public Health Act, 
18765 (c. 55), ss. 28, 36, upon the owners 
of a row of houses within the district requiring 
them within a certain time to provide water- 
closcts in the houses & to connect the same 
with the main sewer. By arrangement 
among the owners the work was carried out 
by the owner of two of the houses, one of 
which was occupied by pltf. A_ six-inch 
earthenware pipe was laid through the. 
gardens at the backs of the houses to receive 
the drainage of each house & to discharge 
into the main sewer. This pipe was laid 
underground until it came to the garden 
of the house in which pltf. lived, whore, 
owing to a fall in the land half the pipe 
appeared above the ground. About three 
years after the pipe was laid pltf. in going 
down her garden slipped on the pipe & was 
injured. In an action against the urban 
district council to recover damages for the 
personal injuries so sustained, the pipe 
being a “‘ sewer” which was vested in them, 
the jury found that the sewor was constructed 
so as to he dangerous to tho occupants of 
the house, that defts. had notice of tts 
dangerous condition, & were negligent in 
not obviating the danger :---Herld: as deft. 
council would have been entitled. if they 
had themselves constructed the sewer, to Iny 
it above ground, they were not guilty of any 
breach of duty in maintaining the sewer in 
the same condition as it was when laid, & 
were therefore not liable to plitf.—Mornris v. 
MYNYDDISLWYN URBAN Counotn, [1917] 
2K. BR. 300; 861, 7. K. 2B. 1094; 117 
1. U. 108; 813. P. 261; 15 1. G. RR. 453, C. A. 
Add. Annotation :--Refd. Blundy, Clark & 
Co. v. London & North Fastern Railway 
(1931), 100 L. J. K. B. 401. 


Add. Citation :—26 L. G. R. 174. 


Liability for maintenance.|— ‘The Lewis- 
ham Board of Works was constituted under 
Metropolis Management Act, 1855 (c. 120), 
with an area extending over Penge, & all 
sewers in their district, except the main 
sewer, were vested in the Hoard, who were 
bound to repair them. Metropolis Manage- 
ment Act, 1862 (ce. 102). empowered the 


ce a ee cae mm i ce ere woo 





sd. Liubilily of ue pay ln repair 


Pi) wee Land 1h eAct, | ~ Who may enforce.}—Held: in view 
sa. Whether drain or cnet oF KR. 3. M., 1913, does not give a right of i ‘ Aig yeti yy beet Praniolpel ae 
Fd el Biel a la enaleldua cn ak sate Toe bene / RS. M., 1913, was lotended merely 


PART |. SECT. 1, SUB-SECT. 4. 


sh, Non-navigah 
non-navigable river lies wholly within 
the boundaries of a county, such river 
is a poblic drain. & the county council 
bas power to restrain the 
pre from the river bed.—PamaTva 

UONTy CoonciL v. AkITIO CouNTY 
conc, {1930) N. ZL. R. 344.— 


of its default in performning ita duty : 
thereunder of keeping dra 
in repair.—MayrTrac 
RceRaL MUNICIPALITY, ee 2D.L.R. 
508; {19303 3 W. W. 

sc. Pelition for establishment of 


dietricd Ep 


ect of repeal of : 
GrRrov 


le river.}-—Where a 


removal of 


CTPAL 
277: 4D. L 


drainage 

statute.)—~—R. v. SPROCE 4 
IsTRICT, (1930) 3 W. W. R. 
843; affg., [1930] 3 


W. W. I. 135.-—CAN. 


1 


v. ANOVER : 


3 


to mako it clear that, as betweon the 
; government af the province & the 
puualeipallty, the duty was on the latter 
: to keep such drains in repair, & it was 
not intended to make the municipality 
Uable to an action at the sult of an in- 
dividual who might suffer damage from 
the municipality’s fallure to perform 
duty .—-PIEKCE t. WINCHESTER RURAL. 
MUNICIPALITY, ost) 2W. W. R. 752; 
(1931) 1 Dd. Js . 237; 39 Man. e ii 
132; affd., (1931) S.C. RR, 628,---CAN, 


e ditches 


7; reveg., 


A eee 


MuUnNI- 
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Cases 262a—412. 


304a. 


PART I. SECT. 9, SUB-SECT. 3. 


sd. Construction by municipality on 
rivale land—Sufficiency of bye-law.}— 
ONTGOMERY ©. ASAINIBOIA, RURAL 
Fig pa nar he OF, ee) S.C. R. 494; 


a} e R. 6 
047: 1 W. W. R. 500; 38 Man. L. BR. 
7.~~—CAN. 


b i. 
TOWNSHIP CORPN. 2. LOGAN TOWNSHIP 


Board to execute sewerage works beyond 
their own district where necessary, & in 1865 
the Board, for the purpose of the eon e of 
Penge, construc a sewer in Penge, which 
passed through the Beckenham district, not 
under the control of the Board, to the Lewis- 
ham district, where it joined the main sewer. 
The Act of 1862 did not vest this sewer in 
the Board, & did not in terms oblige the 
Board to repair it, but this obligation was 
expressly imposed on the Board by the 
Beckenham Sewerage Act of 1873, which 
empowered the Beckenham authority to 
connect up with the sewer in their area in 
return for certain money payments. This 
sewer having become inadequate, a second 
was constructed nearly alongside, & it 
assisted to carry off the sewage of Penge. 
By London Government Act, 1899 (c. 16), 
District Boards of Works were abolished, & 
the Lewisham Corporation was created, but 
by the Penge Order of 1900, made in pur- 
suance of this Act, the district of Penge was 
taken out of the control of the corpn. & 
became part of the county of Kent, & a 
scheme of adjustments was made, whereby 
all i eta of the Lewisham Board used, & 
all liabilities of the Board incurred, solely or 
mainly for the benefit of Penge, where trans- 
ferred to the Penge District Council, & the 
question whether any property had been 
used or any liability had been incurred solely 
or mainly for the benefit of Penge was to be 
finally determined by the commissioners 
appointed under the Act; but the scheme 
made no pen dealing with the question 
whether the obligation to maintain the Penge 
sewern, 80 far as they were laid in Beckenham, 
was cast upon the Lewisham Corpn. or not. 
In an action by the Urbar District Council of 
Penge against the Lewisham Corpn. for a 
declaration that this obligation was cast upon 
the corpn. :—-Held: (1) the jurisdiction of 
the ct. to determine this question was not 
ousted by the Penge Order; (2) both the 
original & the relief sewers were constructed 
wholly or mainly for the benefit of Penge, & 
that the action failed. —PENGE URBAN 
District Counciu v. LEWISHAM CORPN. 
(1930), 95 J. P. 77. 


Reconstruction of drain-—- What amounts 
to.|—The L. C. C. made a bye-law that a 
person who should entirely or partially 
reconstruct any pipe or drain communicating 
with a sewer should deposit plans of the 
proposed work, with the proviso that plans 


EnGuisH AND Empire Digest SuPPLEMENT. . 


should not be required in the case of any 
repair which did not involve the entire 
reconstruction of the pipe or drain; & another 
bye-law as to ventilation, which was to apply 
to every person who should reconstruct in 
an existing building any pipe or drain com- 
municating with a sewer. Premises situate 
in the metropolis were drained at the rear 
by a line of pipes which took the surface 
water drainage of the premises through two 
gullics. in the yard & which communicated 
with a sewer. This line of pipes was not laid 
upon concrete & was not ventilated, & the 
drain having become a nuisance, notice was. 
served on the owner to abate the same. The 
owner opened up the ground, took up the 
pipes, most of which were defective or broken, 
& relaid the drain in the same line upon a 
foundation of concrete. He put in four new 
lengths of pipes & a new gully & conncction, 
pp eine in the drain one old pipe & gully 
only, & leaving in the ground an old pipe 
which was not defective :—Held: the work 
done to the drain was a “‘ reconstruction ”’ of 
the drain, & not merely a ‘ repair ’’ of it, & 


‘that the bye-laws applied.—AGAR v. NOKES 


319. 


319a. 


* (1905), 93 L. T. 605; 69J3.P.374; 31.G. BR. 


1168, D. C. 
Add. Annotation :—Distd. Grant v. Derwent, 

[1928] Ch. 902. 

———— ~——— Liability of owner requesting local 
authority to lay connecting pipe.j—Subject to 
the rights of a corpn. as highway & sewer 
authority, pltf. owned the soil of a public 
road with a sewer therein. Deft.’s property 
abutted on this road, as well as on another 
sewered road, & he was entitled under 
Public Iiealth Act, 1875 (c. 55), s. 21, to 
cause his drains to empty into the corpn.’s 
sewers, on giving proper notice & complying 
with regulations. At deft.’s request & 
acting under their local Act, the corpn. 
connected deft.’s combined drain with the 
sewer in pltf.’s road, carrying the connecting 
pipe through a small portion of pltf.’s 
subsoil :—Held: the corpn.’s acts were fully 
justified by the local Act, even if not by Public 
Health Acts, & whatever right. for compensa- 
tion pltf. might have against the corpn. for 
damage sustained by reason of the exercise 
of their statutory powers, he had no cause 
of action against deft. for requesting the 
corpn. to exercise those powers.—GRANT v. 
DERWENT, [1929] 1 Ch. 390; 98 L. J. Ch. 
70; 140 L. T. 330; 93 J. P. 118; 73 Sol. Jo. 
50; 27 L. G. R. 179, C. A, 


Part Il.—-Sewers under Commissioners of Sewers. 


408. Add. Annotation :—-Refd. Graigola Merthyr 


Co. v. Swansea Corpn., [1928] Ch. 236. 
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588.——CAN, 


7: varg., [1930]2D.L. R 


412. 


eae (Ont.) (1899), 29 S. C. R. 703.— 


Time for making ditch.] 
—MURRAY v. DAWBON (1867), 17 C. P. 


PART INI. SECT. 1, SUB-SECT. 3. 
d i. ——.}—ANDERTON TOWNSHIP tv. 


Add. Annotation :—Refd. Blundy, Clark & 
Co. v. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. . 


Re Wris0n & Sarnia (1913), 24 
oO. W. R. 817; 4 0. W. N. 15353; 12 
D. L. R. 848.—CAN, 


so. Appeal from fence vicwer.}—Re 
McDonaLp & CaTYaNAOH (1870), 30 
Ss. Cc. R. 432.—CAN, 


sd. ———.}— Re BOWKER & RicHaRDS 
(1905), 1 W. L. 


PART Ill. SECT. 1, SUB-SECT. 2 ea tiple, Se. Rae - rs ia ow 
® o dy o & SHIPA ? ° * ° > se. Award under ater- 
le ee + +] —MCKILLOP 10. W.N. 327; 8 D.L. R.812.—-CAN. courses Act—Who may enforce.}-—The 


d li. ——.}—Re Bricut & SARNtA4, 


2 


purehascr of land from an owner who 


Vol. XLI.—Sewers and Drains. Case 457. 


Part 1V.—Sewers Rate. 


457. Add. Citations :—97 L. J. K. B. 18; 188 L. T. 72. 
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was & party to proceedings under the 
Act in respect of that land is entitled | dition which must be complied with 
to enforce the award.—DALTON v. | before the ditch can legally be pro- 
TOWNSHIP OF ASHFIELD (1898), 26 : ceoded with, & where such an owner 
A. R. 363.—CAN. ' haa not been served an award of an 
| engineer & an assessment & tax levy 
PART III. SECT. 2. - made under said Act on said owner Is 


null & votd.—VILLENKUVE vo. RURAL 
Dither at DEO, a. Be Note ete | Dee O10 A Wet, ARB 9g 
tiches ry + & O-—- LV OIE. )}-—— C3] o de . . os e ) 2 ' = 
Tis ae ee . seg ep ae ; eran 
es AC - c. 162), sh. Consideration of prior  «caseas- 
s. 6, requires to be made on the ownors PART IV. SECT. 2, SUB-SECT. 3.0 | ments.}--- Crow v. RALEIGH TOWNSHTP 
oF ‘occupants of other lands to be : se. ‘‘ Oumer for the time being''-- | [1931] 4 D. I. TR. 330.-—CAN, 


affected by a proposed ditch is a con- Who is.}-——Tho term ‘‘ tho owner for 
the time being ’’ Fu Nova Scotia Acta, 
1920, c. 131, 8s. 4, an Act relating to 
sewers & sidewalks in the town of 
Springhill does not necessarily mean 
the registered ownor.-—~-SPRINGHILL ¥, 
McLEon, A aa DL. RK. 882: 80 
N. S. kt. 272.—CAN, 


sai) Cet ee 
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Cases 274—630a, 
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Saskatchewan which provides or im- 


oe Special bailiffa—Jurisadiction con- 
fined to county where residing. )}--DIVINE 


respect to the reasonablencss ue ui 
Bheriff’s charges against an execution 
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SHERIFFS AND BAILIFFS. 


Part V.—Powers, Duties, and Liabilities. 





, | F. R. v. Jones, Ha p. 
MecVittie, [1981] 1 K. B. 664. 


2748. —-—.]—Pitf. obtained judgment in a county 


ct. against deft. for a sum of money & costs, 
& an appeal to the Divisional Ct. by deft. 
was dismissed with costs. Pitf.’s solr. made 
various but futile efforts to obtain the fruits 
of the judgment. Deft. disobeyed a bkpcy. 
notice & an order for payment of the judg- 
ment debt & costs by instalments. Revere 
judgment summonses were obtained against 
the deft., but deft. evaded service of them. 
Eventually plitf.’s solr. served deft. with a 
judgment summons within the precincts 
of a ct. of justice where deft. was waiting for 
a@ case, in which he was pltf., to be called on. 


pitf.’s solr. for contempt of ct. in so doing :— 
Held: in the circumstances, no contem : 
had been committed & the rule must 
discharged.—R. v. JOoNnS, Ez p. McVirrim, 
[1931] 1 K. B, 664; 100 L. J. K. B. 1098; 
144 L. T. 697, D. C. 


589. Add. Annotation :—Refd. Morriss v. Winter, 


[1930] 1 K. B. 243. 


.|—An attorney, who is arrested 
‘on a writ of capias, cannot maintain an action 
of trespass against pltf. & the officer for such 

arrest: his only remedy is an action on the 
case.—-NOEL v. Isaac (1835), 1 Cr. M. & R. 
tee 5 Tyr. 376; 41. J. Ex. 56; 149K. R. 
1 








Deft. applied for a writ of attachment against Annotation ; :—Refd. Newton r. Constablo (1841), 6 Jur. 317, 
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the | anything 


R. 792; 3 W. W. 


Re ete te 


he may charge or to any dis- 


Incurred in the execution of the process 
wipfetenncon a vor? (Gane), 11020) Sp rh nt tn es feline the bea 

—McGREGOR v. KLOTzZ (Sask.), ’ 
v. CARSON & Co., [1929] N. I. 26.—IR. 4D. iL. 


PART IV. SECT. 2, SUB-SECT. 5. 





oe nS for live vt & eee) 4D. L. R. 241; ade) iy 
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prove the charges unreasonable; the 

lics that, a sheriff cannot appoint ‘sheriff bas no prima facie right to 
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- R. 115; 50 Can. Crim 
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si ; birsement, but, like any other agent 0 i. Execution of writ of ato 
fost a ge os 3. Amat oo for his principal, he must | ad satisfuciendum.}—Poundage« fees in 
‘AN. establish that the charge was properly cere of the execution of a writ of 


become due upon execution of 


183.—- | & such poundage may be recovered at 
the rate  presoribed oF the scale of fees 


2020 il Burd ff v arid ef cadpel ae a a i Py 
pore eee Burden o “ae amount for whic e t was issu 
of meceumalissces of charges. )|— PART V. her 6, dash bere —IHie WILLIAM ARNOTT, Ez THE 


SHERIFF San, 29 8. R. N 8. ', 339; 
. 127. AUS. 


ei, ——.}— HIGGINS vt. MACDONALD, | 46 N. S. W. W. N. 


SHIPPING AND 


Vol. XLI. Cases 1'77-—768. 


NAVIGATION. 


Part !1.--Ownership and Control of Ships. 


177. Add. Annotation :—Refd. 
(1928), 189 L. T. 562. 


884. Add. Annotation :—As to (2) Refd. News- 


Aron v. Miall 





493. Add. Annotation :—-Refd. Kerr 


holme Bros. v. Road Transport & General 
Insce. Co., [1929] 2 K. B. 856. 

v. Marine 
Products (1928), 44 T. L. R. 292. 


Part Ill.—Master, Officers and Crew. 


551. Add. Annotation :—Consd. Savage v. British 
India Steam Navigation Co., Power v. Same 
(1930), 46 T. L. R. 294. 


551a. ——— -}—In actions by the captain & 
by the chief officer of an ocean passenger 
steamer for alleged wrongful! dismissal there 
was no written contract of employment, & 
the only docum-nts relating to employment 
were various circulars dealing with the age 
at which officers must retire, their rights 
pension, & their right to leave on full pay 
after certain periods of service. The circulars 
made it clear that pensions were only to be 
Sar at the discretion of the employers :— 
eld: the contract of employment was 
determinable by either party at any time on 
reasonable notice, & that in the case of the 
chief officer reasonable length of notice would 
have been 12 months, & he was wni.fled to 
judgment for 12 months’ salary. In the 
case of the captain the action was dismissed. 
—SavVAGE v. BrimisH INDIA STEAM Navi- 
GATION Co., Lap., PowrrR v. British INDIA 
STEAM NAVIGATION Co., LTD. (1930), 46 
T. L. R. 204. 
560a. Termination of contract—-Right to reason- | 
able notice—-What amounts to.]--SAVAGE v. | 
BritisH InpIA STEAM NAVIGATION Co., Ltp., | 
POWER v. British INDIA STEAM NAVIGATION | 
Co., Lrp., No. 65la, ante. | 


582. Add. Annotation :-—Refd. Ellerman 


| 





Se PRN a 


Lines, 


Ltd. v. Murray, White Star Line of Royal 
& United States Mail Steamers Oceanic 


Steam Navigation Co, v. Comerford, (1931 | 
A.C. 126 

589. Add. Annotation :-—Refd. The Croxteth Hall, 
The Celtic, [1930] P. 197. 


600. Add. Annotation :—Refd. The Croxteth Hall, 
The Celtic, [1980] P. 197. 


614a. Protection of open hatchways—Breach of 
Statutory duty—Effect of contributory negli- 
gence.]|—Pltf. was a coal trimmer, & in pro- 
ceeding to his work on defts.’ ship along a 
passage-way which he was entitled to go 
along, he stumbled & fell down an open 
hatchway into one of the holds of the ship, 
& was injured. He sued defts. for damages, : 
basing his action on a breach of a statutory | 
regulation made under 1804 Act, which pro: | 
vided for the fencing & protection of open | 
hatchways on ships:—Held: pltf.’s own } 
contributory negligence was an answer to | 
his claim against defts. based on a breach of 


Sel aidan (ce i, aa 


mane en te ee ee coe eer ne 


Pea RIA 


ti —— —-~.--GRaby rv. Waits, (16 
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PART Il. SECT. 1, SUB-SECT, 3. 
$0] 1D. I. R. 836; 1M. P. R. 116.--CAN. 


statutory duty.—DrEw v. UnNiren Brigisu 
S.S. Co., Ln. (1928), 98 L. J. K. B. 88; 189 
L. T. 628; 17 Asp. M. L. C. 618, C. A. 
palate AH :—Consd. Service v. Sundell (1929), 99 L. J. 
a. B. 55. 


638. dd. Annotation :---Refd. Ellerman Lines, 
Ltd. v. Murray, White Star Line of Royal 
& United States Mail Steamers Oceanic 
Steam Navigation Co. rv. Comerford, [1931] 
ALG, 126. . 

680. Add. Annotation :—-Consd. Maver v. “ Solon ” 

Ship Owners (1929), 22 B. W. ©. C, 424, 

Add. Annotations :.—.is to (8) Refd. First 

Russian Insce. v. London & Lancashire Insce. 

(1928] Ch. 922. As to (4) Refd. First Russian 

Insce. v. London & Lancashire Insce., {1928] 

Ch. 922. Generally, Refd. The Penelope, 

[1928] P. 180; Ottoman Bank t. Chakaria, 

(1980) AL CL. 277: Walton ilarvey, Ltd. 2. 

Walker & Homfrays, Ltd., [!u8h}t Ch. 146. 

$685a. Indemnity under Merchant Shipping (Inter- 
national Labour Convention) Act, 1925 (c. 42) 
-—For what period seaman entitled.|- -//eld : 
upon the true construction of sect. 1 of above: 
Act a seaman whose service had been prema- 
turely terminated by the wreck or loss of the 
ship was entitled to receive wages at the rate 
payable under his agreement of service for 
each day on which he was in fact unemployed 
during a period of two months from the date 
of the termination of the service, whether 
his service under the agreement would in the 
normal course have terminated before the 
expiration of that period or not, unless the 
owner discharged the onus cast upon hin by 
sect. | (2).-—ELLERMAN LINNEY, Lp. v. 
MurRRAY, WHITE STAR LINE oF ROYAL & 
UNITED STATES MAIL STHKAMENRS OCEANIC 
STEAM NAVIGATION Co,, Liarp. v. COMERFORD, 
{ 1981) A. C. 1263; 36 Com. Cas. 159, HL. ; 
sub nom. THE CROXTETH HALL, TH CeLTic, 
1001. J.P 26; M447. 4403 ATT RR. 

147, Hi. L. 

685b. ——— Unemployment due to wreck —Onus of 
ache re et Lines, Lrp. v. MURRAY, 

HITE STAR Line of Royat & UNITED 
STaTes MAIL STPAMERS OCEANIC STEAM 
NAVIGATION Co., Lap. v. COMERFORD, No. 
685a, ante. 

163. Add. Annotation :--Refd. Ellerman Lines, 
Ltd. v. Murray, White Star Line of Royal & 
United States Mail Steamers Oceanic Steam 
yy Meciaas Co. v, Comerford, (1981] A. C. 

6. 


685. 
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Cases 706—17988. ENGLISH AND EMPIRE Dicest SuPPLEMENT. 


706. Add. Annotations :—Refd. Huntoon Co. v. of the entry in the official log-book was not 
aol yn08 (Incorporated), [1930] 1 Ch. 528; a condition precedent to the hearing of the 
Pockney v. Atkinson (1929), 142 L. T. 135. - complaint. ven where no entry of an 

847. Add. Annotation :—Refd. Bottomley v. West offence had been made, & there had con- 
Derby Assessment Committee, etc., etc. sequently been default under the section, 
(1931), 47 T. L. R. 468. the Court was not without jurisdiction to 

932a, ——_ —_— —R. v. Want (1890), 112 proceed. The effect of 1894 Act, s. 228 (d), 
C. C. Ct. Cases, ape was to confer on the ct. in such a case a dis- 


cretion either to receive other evidence or to 


982b. ———_ —-— ——.]—-R. v. PHILLIPS, ETC. refuse to do so & dismiss the complaint.— 


| 
(1881), 118 C. C. Ct. Cases, 622 


ad 


935a. -——— Whether condition precedent to hearing oe Ly x B. eg mer hE McC : a ae 
of complaint.|—-A complaint was made before 105: 27 L. G. RR. 422: 28 Cox C. GC. 626: 18 
justices by the master of a British ship Asp. M. L. C. 36. D. C. : 
against six seamen for continuing to neglect ° : 
duty, coptrary to 1804 Act, 6. 225 (1) (e). | 956. Add. Annotation :—As to (2) Refd. Ellerman 
No entry of the offence had been made Lines, Ltd. v. Murray, White Star Line of 
in the official log-book, & the justices Royal & United States Mail Steamers Oceanic 
dismissed the complaint on this ground for Steam Navigation Co. v. Comerford, [1931] 
want of jurisdiction:—Held: the making A. C. 126. 


are er ns at ee oe ee oe TE 


Part IV.—-Authority and Liability of Master as Custodian. 


988a. ----.>-THE ‘‘GLENLUCE”’ (1930), 170 | 1001. Add. Annotation —Refd. Foscolo Mango & 
I. T. Jo. 399. « Co, v. Stag Line, Ltd., [19381] 2 K. B. 48. 


Part’ V._-General Statutory Provisions for Safety of Ship 
and Cargo. 


1596. Add. Citation :-—-17 Asp. M. I.. C. 308. aia Shipping Act, 1894 (c. sarek s. $5 (4), 
- “ Fh ; e made in the manner directed by*Sched. II 
I A Ea, Sales GO| Earle Ace onmorandum by 


officer of Customs that the proper measure- 


'y. 
e A ryN . 
(1930), 144 L. T. 121, ment has been made, if, in fact, that measure- 





1599a. --—-- Method of measurement——Necessity for ment has been made by some other method, 
compliance with statute.]---Measurement. of is of no effect.—GREAT WESTERN Ry. Co. v. 
the space occupied by deck cargo on a ship KAsSOS STEAM NAVIGATION ('o. (1930), 144 
inust, in accordance with the provisions of i. T. 1: A. 


4 


Part Vil.—Carriage of Goods. 


1651. Add. Annotation :-—Refd. The Erik Boye Foscolo Mango & Co. v. Stag Line, Ltd., 
(1929), 142 L. T. 335. [1931] 2 K. B. 48. Refd. Kaufmann v. 

1682. Add. Annotation :—Refd. A.-G. v. Blackpool British Surety Insce. Co, (1929), 45 T. L. R. 
Corpn. (1928), 92 J. P. 60. 309. 


| 
1690. Add. oe :—Refd. Foscolo Mango « | 1723a. ‘‘ Approved commercial bills on London ’-— 
Co. v. Stag Line, Ltd., [1931] 2 KR, 3. 48. | Trade usage—-Ninety day bills.]—GRr1Paios v. 
1715. Add. Annoiations :---Distd. Frenkel v. Mc- | WALLIs (Kantr.) & Co., LtTp. (1928), 45 T. L. R. 
Andrews & Co, [1929] A.C. 545, Consd.{ 161. 


b cmemm amma 
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PART III. SECT. 4, SUB-SECT. 9. pcan pa Lrp, (1927), 39 B. C. R. | 194.—CAN. 


797 i. Advance note:-—Liability on.}—- PART III, SECT. 4, SUB-SECT. 12. —D. 


eft. gave a seaman’s advance note : eee 
to B. a seaman for a one-half month’s PART III. SECT. 4, SUB-SECT. 12.—-A. 847 i. supe Tm sheriff substitute 


wages at V., payer. five i aan an sa. dction for uncarned wages.}— Rte not lie.)}—BAIN tr. ORMISTON, 
the salling of the M. from B The captain, mate, & certain seamen | [1928}S. C. (Ct. of Sess.) 764.—SCOT. 
oeabed phe note Se Spat jben joined oft ae A, had the ship arrested me 

iis ahip before sailing to Victoria, where oint action in rem for w A e . oe 
the ahtp (being a rum runner) was held | claim made was for one month & some PART IV. SECT. 2, SUB-SECT. 2.—B. 
by tho authorities for breach of cus- {| days, being not only the amount sh. Purchaser suffering judgment— 
toms regulations, & not allowed to | actually earned, but also for sub- | Whether liable ta intrrest.)— The’ vendeée 
leave B.C. Deft. was duly notified | stantial sums not earned, which were | of a ship without notice of a claim for 
that pltf. held the note:—Held: | more in the nature of damages :— | necessaries against. ber. who offers to 
doft.'s conduct waa the role causo of | Held: wagos cannot be sued for until | suffer judgment for the amount of 
the impossibility -of performance, & earned, & where a hiring at so much a | such claim {is not liable for interest 
having by his own conduct made it | month is made, no wages are or can } upon oe me eee . W.) Co.. 


ee A en ee 


impossible for the ship to leave B.C. | be earned he fe the whole month’s | INcoRP “ SpRaN DHILL ” 
he was liable on the note.—IMPERIAL | service ia rmed.-—— BURKE vw. hits (N. 8. han) > 11929} Ex. C. R. 253,— 
VETERANS IN CaNaDa v.. EASTERN | AMLA, [19 14D. L. R. 873: ey Cc. R CAN. 


G 


| 1781a. Payment of stevedores at “ current rates.’ 


—BRITAIN 8.8. Co., Lrn. v. 
Lrp. (1929), 46 T. L. R. 40; 
35 Com. Cas. 163. 


BuNGE & Co., 
73 Sol. Jo. 818; 


1780a. Breach of duty—Broker assuming to charter 





PART VII. SECT. 2, SUB-SECT. 3. 


1781 i. Neceasily for authority by deed.) | 
—HICKMAN & 
SHIPBUILDING 
D. L. R. 229; 60 N 


PART Vit. SECT. 2, SUB-SECT. 22. —C. 
2115 =f. 
rtered 


cha 


vessel to himself—Ratification of wrongful 
act.|—-Pltfs., owners.of the D., instructed 
H., a broker, to procure a charterparty for 
their ship. H. being minded, in breach of 
his duty as a broker, to make use of the ship 
for his own ends, purported to effect a charter- 
party dated Aug. 9, 1926, between pltfs & 
an export co. of Danzig “& others” as 
charterers. This document was signed by 
H. “as agent only” for the owners & by 
H. “‘ on behalf of the charterers as per separate 
chartering notes.’’ By one of the clauses of 
the document the shipowners were to have 
alien for all dead freight & demurrage at the 
port of loading. HH. had no authority to 
act on behalf of the export co., who knew 
nothing about the transaction. Defts., 
timber merchants in London, bought from 
S. & Co., shippers in Danzig, red wood at a 
price including cost, freight & insurance 
from Danzig to ‘.ondon. S. & Co. engaged 
cargo space for the wood on board the D., 
by means of chartering notes signed by H. 
purporting to act ‘‘ by order of the owners,”’ 
but without their authority, & the wood was 
shipped on board the J. at Danzig under bills 
of lading signed by H. purporting to act for 
& on behalf of & with the authority of the 
master. Each bill of lading incorporated the 
terms, conditions & clauses of the so-called 
charterparty of Aug. 9, among which was the 
above lien clause. The bills of lacing vere 
indorsed by S. & Co. & tendered uader tho 
contract of sale to defts., who accepted thera 
& paid S. & Co. for the goods. The D. ieft: 
Danzig without a full cargo several days 
after the lay days had expired. When she 
arrived in London the master deposited the 
wood with wharfingers subject to a lien in 
favour of pltfs. for daad freight & demurrage, 
& pltfs. brought an action against defts. for 
a declaration that they were entitled to the 
lien :—Held : the lien clause in the document 
of Aug. 9 was incorporated in the bills of 
lading, on the grounds that (1) pltfs., by 
taking-the cargo on board their ship & issuing 
bills of lading in respect of it after they knew 
of II.’s breach of duty in assuming to charter 
their vessel to himself, had ratified his act 
& so validated the charterparty, & (2) the 
incorporation of the lien clause was not in 
any way dependent or contingent upon the 
charterparty being a valid or effective docu- 
ment, for in the absence of a condition to the 
contrary, one document, or part thereof, 
might be incorporated in another, although 
the first document had, of itself, no legal 


effect whatever ; (3) defts. could not support ' 


Vol. XLI—Shipping. Cases 178la—2059a. 


pleaded should be the exact amount recover- 
able by plitf. from him; & as S. & Co. were 
not parties to the action, it could not be 
averred that the damages, if any, recoverable 
by defts. from S. & Oo. for breach of the 
contract of sale would be the same in amount 
as the sum recoverable by pltfs. from defts. 
under the terms of the bills of lading, & it 
did not appear that S. & Co. had any cause 
of action against pltfs., whose liabilities 
depended upon the bills of lading.—AkT. 
OCEAN 0. HARDING (B.) & Sons, Lro., [1928] 
2K. B. 371; 97 L. J. ik. B. 684; 189 L. T. 
217; 33 Com. Cas. 277; 17 Asp. M. L. O. 
405, C. A. 

Annotation :--4s to (1) Refd. The 
Penelope, [1928] P. 180. 


(1929), 142 L. I. 385. 


1958. Add. Annotation :--As to (4) Refd. Akt. 


Ocean v. Harding, [1928] 2 K. B. 371. 


1968. Add. Annotation :--Refd. Widnes Foundry 


(1925), Ltd. ow. Cellulose Acetate Silk Co. 
(1031), 47 DR I. RK. 


373. 


2001. Aldd. Annotation :—- 18 to (2) Refd. Bentall, 


2006. Add. 


Horsley & Baldry v. Vicary, [L981] 1 K. 3B. 
253. 

Annotations :—-Refd. Gaze W. Ll. & 
Sons v. Port Talbot. Corpn. (1929), 93 J. P. 
89; Bentall, Horsley & Baldry v. Vicary 
(1031) LAK. BB. 2538. 


2059. Add. Annolation :— Refd. Istros S.S. Owners 


». Dahistroem (BF. W.) & Co., [LYRL) 1K. 3B. 
247. 


2059a. ——~ Express exception In charterparty. }--- 


ee eo ere re ee © 
—- 


Cece 


a plea in avoidance of circuity of action, | 
because it was essential to that plea that the - 
amount recoverable by deft. pleading it , 
from pltf. in the action in which it was - 


longer if requi 


Co., LT?D., 


+ LTD. v. 
. S. R. 100.—CAN. 


eee se 


Duration.} — Tho 


his boat to the deft. 


pitt. 
for | arriv 


a ete 
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1796. Add. 
1899. Add. Annotation :—-Refd. The Erik Boye 


fishing in the north for 60 days or 

red. At the end of the 
60 days deft. Informed pitf. persoually 
at V. that deft. would not retjuire the 
boat any louger, & undertouk to notify 
his cannery managcr to that vuffect. 
but the notification did not reach tho 
latter before the boat had Icft for 
another of deft.’s oanneries, 
al there the manager to 


By a charterparty in the form known as the 
Baltic & White Sea Conference Uniform Time 
Charter it was agreed between the owner of a’ 
steamship & charterers that the steataship 
should be taken on time charter by the 
charterers on terms & conditions: whieh 
included; ‘‘ Clause &: Captain to prosecute 
all voyages with utmost dispatch...” 
“Clause 10: .. . Should steamer be driven 
into port, or to anchorage, by stress of 
weather .. . causing detention to steamer, 
time so lost & expenses incurred shall be for 
charterers’ account, even if caused through 
fault or want of due diligence by owners’ 
servants.” ‘Clause 12: Owners only to 
be responsible ... for delay during the 
currency of this charter... if such delay 
.. . has been caused by want of duc diligence 
on the part of owners or their manager, iu 
making steamer seaworthy & fittel for the 
voyage, or any other personal act, or omission, 
or default of owners or their manager. 
Owners not to be responsible in any other 
case, nor for damage or delay whatsoever & 
howsoever caused, even if caused by neglect 
or default by own:rs’ servants.” During a 
voyage under the charterparty the a tees 
owing to bad weather, put into three harbours 
or sheltering places. The charterers having 
alleged that the captain had failed to prose- 


ee ee ete cpemenet eae comedies RO I eer MCE a aad 


; Captain, & also the cugincer who wus 
| representing pltf., that ho would not 
| peluase the boat & thut they should 
fish at uw certain place. Fishing wae 
carried on for another 30 days :— 
Held: the charterparty had been put 
an end to at the expiration of tho 60 
| ILLERD PACKING 


day s.-— PETERSON v. 
11928} 3 


& on * , 
W.W. RH. 279.—CAN. 


1d the 


cute his voyage ‘‘ with utmost dispatch ” 
within clause 8 of the charterparty & having 
- claimed an allowance of hire in respect of the 
delay, recourse was had to arbn. The 
umpire found that there was nothing to 
ue ify the igs decree in putting into the 

bours or sheltering places which he 
entered, that he had not prosecuted the 
voyage ‘“‘ with utmost dispatch” & that 
delay had been caused thereby, but that the 
delay had not been caused by any ‘‘ personal 
act, or omission, or default ’’ of the owner 
or his manager within clause 12. The award 
having been stated in the form of a special 
case :—Held: the owner was protected from 
liability for the delay by the provisions of 
clause 12 of the charterparty which, while not 
qualifying the duty to prosecute all voyages 
with utmost dispatch, placed on the captain 
by clause 8, afforded the owner a defence in 
such an action as the present.—IstTros, 8.8. 
OWNER v. DAHLSTRORM (F. W.) & Co.., 
[1981] 1 K. B. 247; 100 L. J. K. B. 141; 
144 L. T. 124; 36 Com. Cas. 65. 


2104a. -—— Damage sustained before making of 


charterparty.|—A time charterparty con- 
tained the following cesser clause: ‘‘ In 
the event of loss of time from deficiency of 
men or stores, breakdown of machinery, 
whether partial or otherwise, collision, strand- 
ing, fire in ship & (or) cargo, damage or inter- 
ference by authorities preventing the working 
of the vessel for more than tivelve Sana | 
hours, the payment of hire shall cease unti 
she be again in an efficient state to resume her 
service at the place where the accident 
occurred. ...’ After the steamer came on 
hire she went into dry dock for four days to 
ee damage which she had sustained in 
collision before coming on hire. The owners 
allowed the charterers four days’ hire, & 
claimed to recover the amount so allowed from 
the defts. in the collision action :—Held: 
the above cesser clause applied to damage 
arising before as well as after the making 
of the charterparty; the charterers were 
entitled to deduct four days’ bire; & the 
owners were entitled to recover the amount 
so deducted from the defts. as damages for 
loss of use of their steamer.—THe Essex 
Envoy (1929), 141 L. T. 432; 35 Com. Cas. 
61; 18 Asp. M. L. C. 54. 


2129. Add. Annotations :—-Consd. First Russian 


Insce. 7. London & Lancashire Insce., [1928] 
Ch. 922; Hyman ». Hyman, Hughes v. 
Hughes, [1929] 1 K. B. 1. Refd. The 
Penelope, [1928] P. 180; May v. May, [1929] 
2K. B. 386. 


2186. ddd. Annotations :-—As to (1) Refd. The 


Penelope, [1928] P. 180; May v. May, [1929] 
2 K.-l3. 386; Lever Bros., Ltd. v. Bell (1980), 
47T.L.R.47. As to (2) Consd. First Russian 
Insce. v. London & Lan 


Cases 2059a~—2257b. KNGLISH AND LiMPIRE Digest SUPPLEMENT. 
e212. Add. Annotation :—Ae to (2) Consd. Foreman 


Hams v. Blackburn, [1928] 2 K. B. 60, — 


2230a. ———.]——Defts. bought timber to be shi 


ed 
to Liverpool, & it was shipped in p t's 
steamer along with. the cargo of other 
shipper The bill of lading was a clean bill, 
stating that a specified quantity had been 
shipped in good condition, & incorporating 
the terms of the charterparty, which pro- 
vided that the statements in the bill of ladi 
as to the goods having been shipped in goo 
condition, & as to the aggregate number of 
pieces delivered to the steamer, should be 
conclusive evidence against the shipowner. 
At the time of signing the bill of lading the 
master.signed a protest stating that part of 
defts.’ goods was in bad condition. Defts. 
were indorsees of the bill of lading, & after 
the arrival of the steamer pltf. informed them 
that part of the cargo had been damaged 
before shipment. There being nothing to 
indicate to defts. that the damaged part 
belonged to them, defts. accepted the bill 
of lading, when presented, & they paid for 
the timber. On delivery they found that 


: the timber was defective, & that the quantity . 


was less than the specified quantity. The 


' shipowner sued defts. for balance of freight, 


& defts. counterclaimed for damages for 
delivering part of the goods in a damaged 
condition, & for failing to deliver part of the 
goods shipped :—Held: as the information 
of defts. was not of such a nature as to justify 
them in rejecting the bill of lading, pltf. was 
estopped from disputing the statements in 
it, & defts. were entitled to succeed on their 
counterclaim.-—--EVANS v. JAMES WEBSTER 
& BrotHers, Lrp. (1928), 46 'T. L. R. 136 ; 
73 Sol. Jo. 60 ; 34 Com. Cas. 172. 


2249. Add. Citation :—17 Asp. M. L. C. 307. 
2254. Add. Annotations :—As to (2) Apld. Silver 


v. Ocean Steamship Co. (1929), 46 T. L. R. 
78. Refd. Evans v. Webster (1928), 45 
T. L. R. 136. 


2257. Add. Annotation$ :—As fo (2) Apld. Silver 


v. Ocean Steamship Co. (1929), 46 T. L. R. 78. 
Refd. Evans v7. Webster (1928), 45 T. L. R. 136. 


2257a. ---—.]—-Where a shipowner issues a bill 


of lading acknowledging the receipt of goods 
‘‘in apparent good order & condition,’’ he 
cannot afterwards prove, as against a holder 
or indorsee of the bill of lading, that the goods 
were damaged before shipment, if such 
damage would have been apparent on reason- 
able inspection; nor can he rely on the 
exception of insufficiency of packing within 
Carriage of Goods by Sea Act, 1924, Art. IV., 
r. 2 (mn), if the insufficient packing was 
apparent on reasanable inspection.—-SILVER 
v. OCEAN STEAMSHIP Co., Ltp., [1930] 1 
Kk. B. 416; 99 L. J. K. B. 104; 142 L. T. 
244; 46 T. L. R. 78; 73 Sol. Jo. 849; 35 
Com. Cas. 140; 18 Asp. M. L. C. 74, C. A. 


Oh. 922. Generally, Refd. Hyman v. Hyman, | 


[1929] P.°1. 
PART VII. SECT. 3, SUB-SECT. 3. 


_ 2188 i. Value of contentsa—Failure to 
insert — Limitation of shipowners’ 
Habiliiy—To ific su 

action by the indorsee of a b 





m.j—In an 


of lading 


t of a 


cashire Insce., [1928] | 
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depreciated & that the extent of the 
depreciation, based upon the markct 
ue of the machine delivered in good 
condition in Sydney, ex ed £100, 
The value of the machine had not been 
declared by the amiprer before ship- 
ven & inserted in the bill of lading. 
— ff establish a case of 
statutory immunity from liability :— 
Held; pitf. should be awarded £100, 
the maximwno amount of damages 


8 


2257b. Collateral protest as to damage signed by 
master.|—-EVANS v. WEBSTER JAMES & Bros., 
Lrp., No. 2230a, ante. 








recoverable in those circ 


under 4) 

1924, Sched., Art. IV., r. 
Lackey, Hanrpre, LYD. v. CLAN 
FapYEN, THe Sar (1930), 30 S. R. 
a ae 438; 47 N. 8. W. W. N. 160. 


PART Vil. SECT. 3, SUB-SECT. 4.—A. 
o. Revad., 30 8. CG R. 473. 


2259, Add. Annotation :—Distd. Evans 1. Webster 
(1928), 45 T. L. R. 136. 
2262a. Damage before shipment.]— Evans vv. 
_ JAMES WEBSTER & BROTHERS, Lrp., No. 
2280a, ante. 
2286. Add. Annotation :—Refd. Silver v. 
Steamship Co. (1929), 46 T. L. R. 78. 


Ocean 


2287. Add. Annotations :—Refd. Evans v. Webster 


(1928), 45 T. L. R. 136; Silver v. Ocean S.S. 
Co., [19380] 1 K. B. 416 

2288. Add. Annotation hesicAls to (1) Apld. Silver v. 
Ocean Steamship Co. (1929), 46 T. L. R. 78. 

2318. Add. Annotation :—Refd. Dobell (C. G.) & 
Co. v. Barber & Garratt (1980), 47 1 L. R. 66. 

2450. Add. Annotation :—Refd. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 

2479. Add. Annotation :—-As to (2) Refd. News- 

holme Bros. v. Road a anepere & General 
Insce. Co., [1929] 2 K. B. 356 

2502a. -—-—-- Understatement of weight of cargo--— 
Duty of charterer to indemnify shipowner. |--— 
DAWSON LINE, Lip. v. AKTTIENGESELLSCHAFT 


ADLER FUR CHEMISCHE INDUSTRIE OF BERLIN |. 


(1931). 37 Com. Cas. 28, C. UA. 

2508. Add. Annotation :—Expld. & Apprvd. Louis 
Dreyfus & Co. v. Tempus Shipping Co. (1981), 
47 T. L. R. 542. 


2515. Add. Annotation :—Refd. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 
2526. Add. Annotation :—Refd. Akt. Ocean v. 


Harding, [1928] 2 K, B. 371. 

2549. Add. Annotation :-—As to (2) Consd. Widnes 
Foundry (1925), Ltd. 7. Cellulose Acetate 
Silk Co. (1931), 47 T. L. R. 378. 

2580. Add. Annotation :—Refd. Goodwin, HKi-rriira 
ey vz. Lamport & Holt (1929), 1417 1. °. 

2607. Add. Annotation :—As to (2) Consd. Tempus 
Shipping Co. v. Louis Dreyfus & Co. (1930), 
144 L. T. 18. 

2609. Add. Annotations :—-Apld. Firemen’s Fund 
Insce. v. Western Australian Insee. & Atlantic 
Insce. (1927), 188 L. T. 108. Apprvd. Louis 


Dreyfus & Co. v. Tempus Shipping Co, (1931). 


47 'T. L. R. 542. 


2611. Add. Annotation :—Consd. Tempus Shipping | 
Co. ». Louis Dreyfus & Co. (1930), 144 E.R. 1g. | 


26138. Add. Sig cea :—Apprvd. Louis Dreyfus 


& Co. Tempus Shipping Co. (1U81), AZ 
T. L. R. B42. 

2616. Add. Annotation :—Consd. Tempus shipping 
Co. v. Louis Dreyfus & Co. (1930), 144 L. T. 13. 

2620. Add. Annotation :—Refd. Compania Mexi- 
cana De Petroleo ‘‘ Kl Aguila’? v. Essex 
Transport & Trading Co. (1929), 141 L. T. 106. 

2642. Add. Annotation :-—Refd. Gosse Millard v. 
Canadian Government Merchant Marine, 
[1928] 1 K. B. 717. 


2654. Add. Annotation :—Refd. Tempus Shipping ' 
(1930), 144 L. T. 13. | 


Co. v. Louis Dreyfus & Co, 
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PART VII. SECT. 4, SUB-SECT. 6.—-A. | 


sb. Effect of rte pila aa }-A 
consignment of goods placed aboard 
ship was damaged by the admission 
of sea-water to the hold of the ship 
through corrosion of the ship Le cee 
from the inside, a 
negligence on the part of the abip- 


| ZL. R. 305.--N.Z. 

j 

owner, but rendering the vessel un- : 
worth eld : : 


2664 iv. 


Gatue f the Sorcaee belie Dre one 
ca oO un- 
of the ship, it ould not 
be regarded as a loss arising from 


revag., 46 Que 


eee ee eee 


ee ee 


et le mrtg ee ne we ee ee eng: 


‘‘danger of the sea” 
Carriage of Goods Act, 
—WANGANUI HERALD NEWSPAPER Co. 
v. CoanTaL SHIPPING Co., (1929] N. Z. 


PART VII. SECT. 4, SUB-SECT. 12. 
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Vol. XLL.—Shipping. Cases 2250-2720. 


2655. Add. Annotations ;-—As to (8) Refd. Akt. 
Ocean w. Harding, [1928] 2 K. B. 871; 
Fiumana Societa Di Navigazione v. Bunge & 
oi [1930] 2 K. B. 47; Tempus es ping 
oe * Louis Dreyfus & Co. . [1981] 1 K. B. 
5. 

2677. Add. Annotation :—Consd. 
Assocn., Ltd. 

L. T. 61. 

Add. Annotation :—Consd. Calico Printers’ 


Yalico Printers’ 
v. Barclays Bank (1931), 145 


2679. 


eo Ltd. vu. Barclays Bank (1931), 145 
2680. Add. Annotations :—As to (1) Expld. | & 


Apprvd. Louis Dreyfus & Co. v. Tempus 
Shipping Co. (1931), 47 T. J. R. 642, A. LL. 
Refd. Gorse Millard wv. Canadian Govern- 
ment Merchant: Marine, [1928] 1 K. B. 717. 
2683. Add. Annotations :---Consd. Foroman & 
Kllams v. Federal Steam Navigation Co., 
[1928] 2 K. B. 424. Apld. Gosse Millerd wv. 
Canadian Government) Merchant ae 
The Canadian Highlander, [1920] A. 0. 228. 


2691. Add. Annotations :—-.A8 to (1) Consd. oe 
Shipping Co. v. Louis Dreyfus & Co., [1931] 
1K. B. 195.) Refd. Cosmopolitan Shipping 
Co. (Inc.) v. Hatton & Cookson, Lid. (Liver- 
pool) (1929), 143 L. 'T. 206. 


2693. Add. Annotations: --- Refd. Cosmopolitan 
Shipping Co. -(Inc.) 7. Hatton & Cookson, 
Ltd. (Liverpool) (1029), 143 1. T. 206; 
Fiumana Societé Di oe igazione v. Bunge 
& Co, [180] 2 K. BB. Louis Dreyfus & 
Co. or a ain Co. (1981), 47 
No. Re. 542 


:--Reftd. Gosse Millard v, 
Merchant) Marine, 


2700. Add. Aewiclalw 
Canadian Government 
[1928] 1 K. B. 717. 

2708. Add. Annotation ---Expld. Foscolo Mano 
& Co. v. Stag Line, Ltd., 19h) 2 K. 1. 48. 

2704. Add. Annotation :---Consd. Foscolo Mango 
& Co. v. Stag Line, Ltd., [19381] 2 K. B. 48. 

2711. Add. Annotations :--Consd. Foreman «& 
Ellams v. Federal Steam Navigation Co., 
{1928] 2 K. BB. 424. Apld. Gosse Millard wv. 
Canadian Government) Merchant Marine, 
[1928] 1 K. B. 717. Refd. Gosse Millerd vw. 
Canadian Government; Merchant Marine, 
The Canadian Highlander, [1920] A. ©, 223 ; 
The Touraine, [1928] P. 58. 

2712. Add. Annotations :---Consd. koreman & 
Iillams v. Federal Steam Navigation Co., 
[1928]2 K.B. 424; CGosse Millerd v. Canadian 
Government Merchant Marine, The Canadian 
Highlander, (1920) A. C. 223. 


| 2714. Add. Annotation :-—-Consd. Gosse Millerd v, 


Canadian Government) Merchant Marine, 
The Canadian Highlander, [1920] A. C. 22%. 


2720. Add. Citation :—-17 Asp. M. L. C. 204, 


Add. Annotations :~--.As to (1) Consd. Foyeman 
& Ellams v. Federal Steam Navigation Co., 


ve ee en ae Oe nen crear aren 


within Sen | 88, ae Exrionm, | {1928] 


1922, «. 3. : L. R. 767.—N.Z,. 


PART VII. SECT. 4, SUB-SECT. 14.—-D. 
ganted ha Negligence o error in povioa: 


anagement—— we Wee ie 
hays 11904 Ks 22), Sche ae IVv., 
r. 2 (a), (n pac ~ 
Where goods sehpet under a bill of 
lading under Carriage of Goods by Sea 
cine 1924, ego tprgehe i hs bill of 
pa ep 
good. Prine & condition, but no aa 


SCOTTIAN, 


LTD., 
1D. L. ht. 201: 


OS Se 


Cases 2720—8059b. ENGLISH AND Empire Dicest SUPPLEMENT. 


[1028] 2K. B. 424; Gosse Millerd v. Canadian 
Government Merchant Marine, The Canadian 
Highlander, [1920] A. C. 223. 

2721. Add. Citations :—revsd. sub nom. GOSSE 
MILLERD, Lirp. v. CANADIAN GOVERNMENT 
MERCHANT MARINE, Lrp., THE CANADIAN 
IJIGHLANDER, [1929] A. C. 223; 98 L. J. 
K. B. 181; 140 L. T. 202; 45 T. L. R. 63; 
34 Com. Cas. 94; 17 Asp. M. L. C. 649, H. L. 
Add. Annotations :—~Consd. Foreman & Ellams 
». Federal Steam Navigation Co., [1928] 2 
K. B. 424; Silver v. Ocean Steamship Co. 

(1920), 46 T. L. R. 78. 

2722. Add. Citations :—44 T. L. R. 204; 17 
Asp. M. L. C. 418. 

2724. Add. Citation :—-83 Com. Cas. 70. 

2725. Add. Citations :-——-(1928] 2 K. B. 424; 
Sol. Jo. 103; 17 Asp. M. L. C. 447; 
Com. Cas. 168. 

Add. Annotation :—-As to (1) Refd. Foscolo, 
Mango & Co. v. Stag Line, Ltd., [1931] 2 


K. B. 48. ; 
2786a. Loading stopped by ice —- Whether 
preventing loading.| — DAmp- 


72 
33 


** weather ”’ 
SKIBSSELSKABET Botnia A/S. v. BELL (C. P.) 
& Co. (1981), 48 T. L. R. 93. 

2777. Add. Citation :—17 Asp. M. L. C. 265. 
Add. Annolation :—-Generally, Refd. Silver v. 
Ocean Steamship Co. (1929), 46 T. L. R. 78. 

2777a. ‘* Insufficiency of packing ’’——-Not confined 
to’ packing of goods damaged.]—-Goopwin, 
FERREIRA & Co., Lrp. v. Lamport & HOLT, 
Lrp., No. 3649a, post. 

2777». —-— Insufliciency apparent to reasonable 
inspection.|—SiLvEn v. OCEAN STEAMSHIP 
Co., Lrp., No. 225%, ante. 

2796. Add. Annotations :--Consd. The Erik Boye 
(1929), 142 L. T. 335; Fiumana Societa Di 
Navigazione v. Bunge & Co., [1930] 2 K. B. 
47. Refd. Cosmopolitan Shipping Co. (Inc.) 
v. Hatton & Cookson, Ltd. (Liverpool) (1929), 
143 L. T, 296; Silver v. Ocean Steamship Co. 
(1929), 46 T. L. R. 78. 

2800. Add. Annotations :~-Consd. Calico Printers’ 
Assocn., Iitd. v. Barclays Bank (1931), 145 
i. T. 51. Refd. The Hayle, [1929] P. 276. 

2856. Add. Citations :—[1928] P. 180; 97 L. J. P. 
127; 139 J. T. 855; 72 Sol. Jo. 557; 17 
Asp. M. L. C. 486. 

2928. Add. Annolation :—Refd. Walton Harvey, 
ees Walker & Homfrays, Ltd., (1931) 1 
Ch. 274, 

2955. Add. Annotation :--~Refd. Walton Harvey, 
Ltd. vo. Walker & Homfrays, Ltd., [1981] 
1 Ch. 145. 

2962. ddd. Annoialion :—Refd. Smith, Hogg v. 
Bamberger (1028), 97 L. J. K. B. 458. 

2974. Add. Annotation :—As lo (1) Apld. Smith, 
Hogg v. Bamberger (1928), 97 L. J. K. B. 725. 

8086. Add. Annotation :—Consd. Cosmopolitan 
Shipping Co. (Inc.) v. Hatton & Cookson, 
Ltd. (Liverpool) (1929), 143 L. T. 296. 

3045. Add. Annotation :—Apld. Firemen’s Fund 


Insce. (1927), 138 L. T. 108. 


ae Se RE 


*deomed insufficiently packed,” & 
the owner proves that the goods were 
delivored in a damaged condition, if 
the carrier claims the benefit of the 
immunity specified in rr. 2 (n) of 
Art. IV. of the Sched., the onus Hes 
on him of affirmatively establishing 
(a) the ods were = insufficiently 
packed, & (b) that the insufficient 
packing was tho cause of th 
to the goods.— PARKE, LACEY, HARDIE, 
Lrp. «. CLAN MaCFKabDYEN, THE SHIP 
(1930), 30 8. R. N.S. We. 4838: 47 





Tee meted ST Em ee BEER eee ne ee a rr ne ete 
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14.—-AUS. 


3054. Add. Citation :--17 Asp. M. L. C. 311. 
8056. Add. Annotations : — Consd. The Hayle, 


3059a. 


‘ the bill of lading: 


[1929] P. 275. Refd. Cosmopolitan Shipping 
Co. (Inc.) v. Hatton & Cookson, Ltd. (Liver- 
pool) (1929), 143 L. T. 296; Calico Printers’ 
Assocn., Ltd. v. Barclays Bank (1931), 145 
L. T. 51; Tempus Shipping Co. v. Louis 
Dreyfus & Co. (1930), 144 L. T. 13. 


-}Resp. defts., in Oct. 1919, 
shipped 412 tons of West African produce on 
the applt. plitfs.’ schooner, the 2., for carriage 








from C. on the west coast of Africa to Liver- 
pool. A clause in the bill of lading provided 
that freight was due on shipment & should 


be payable on demand, ship or goods lost or 
not lost. Defts. paid half the freight on 
shipment. The vessel & cargo were lost 
during the voyage, & as the goods never 
reached Liverpool, defts. refused to pay pltfs. 
the balance of freight, & pltfs. now claimed 
the balance of freight. Defts. pleaded that 
the vessel was in fact unseaworthy, & that 
therefore the bill of lading contract could not 
be enforced against them. By clause 2 of 
‘‘The co. shall not be 
liable for, or for any loss or damage arising 
from or due to, collision, . . . or any other 

eril of the sea . . . of whatsoever nature or 

ind, whether any perils, causes, or things 
in this clause mentioned are due to or arise 
... from the wrongful act, omission, or 
error in judgment or negligence of ... any 
person whomsoever in the service ofthe co. 
. . » & whether duce to or arising . . . from 
unseaworthiness of the ship ... provided 
in case of any loss, injury, or damage arising 
from or due to unseaworthiness of the ship at 
the beginning of the voyage al) reasonable 
means shall bave been taken to provide 
against such unseaworthiness. The co. may 
entrust to experienced or qualified officers, 
servants, or agents the duty of providing 
against unseaworthiness, & shall then be 
deemed to have fulfilled its obligations 
hereunder .. .”’ :—Held: defts. had failed 
to discharge the onus which lay on them of 
proving that the vessel was unseaworthy at 
the beginning of the voyage. Moreover, 
even if the vessel had in fact been unsea- 
worthy pltfs. were protected by clause 2 of 
the bill of lading, as (a) they had taken all 
reasonable means to provide against un- 
sesworthiness, & (b) they had entrusted to 
experienced & qualified officers, servants, or 
agents, the duty of providing against un- 
scaworthiness, & must therefore be deemed 
to have fulfilled their obligations under the 
bill of lading.—CosSMOPOLITAN SHIPPING Co. 
(Inc.) v. Hatron & Cookson, Lrp. (LIVER- 
POOL) (1929), 143 L. T. 296; 35 Com. Cas. 
113; 18 Asp. M. LL. C. 180, C. AL 


Annotation :-—Refd. Tempus Shipping Co. v. Louis Dreyfus 


& Co, (1930), 144 L. T. 1 
Insce. v. Western Australian Insce. & Atlantic | 8059b. --—- ——-— Effect of incorporation of Harter 


N. Ss. Ww. W. N.'160.—-AUS. 
PART VII. SECT. 5, SUB-SECT. 1.—. 
F. (a). 


ac. Jtight to damages for late arrival— 
Although charter mainiained. }-—~W EST- 
FaRMEnRSs, Ltp. 
Line (1920), LTv., [1929] W 


PART VII. mek: 5, SUB-SECT. 3.— | 
« (6). 
b. Revad., 27 L. C. J. 39 wn. P.O. 
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: . | STEVEDORING 
A ee | 8563 (1928) S 


Act.}]-—Where a cargo of flour, shipped under 


- 
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PART VII. SECT. 5, SUB-SECT. 5.—A. 


2979 i. “———- ‘Construction of 
charterparly.}— RoBiIn LINE STEAMSHIP 

. & CANADIAN STEVEDORING Co.., 
SEAS SHIPPING - Co. v. CANANIAN 
Co., {1928} 3 D. L. R 
. C. R. 423.—CAN. 


PART VII. SECT. 6, SUB-SECT. 1.—-B. 


JOSHI tv. ELLERMAN Ciry LINES, LTtp., 
| (1987), I. L. 2. $2 Bom. 327.—IND. 





3089a. 


bills of lading which incorporated the United 
States Harter Act, was damaged owing to 
insufficient ventilation & failure to draw off 
hot air from the holds, such failure being due 
to the character & construction of the ship :— 
Held: (1) the damage to the flour was 
caused by breach of the implied warranty of 
seaworthiness for the cargo in question; 
& (2) the United States Harter Act did not 
exclude the implied warranty of seaworthi- 
ness for cargo, or cut down such implied 
warranty to an undertaking on the part of 
the shipowner to use due diligence to make 
the ship seaworthy.—Tar Erm Bove (1929), 
142 L. T. 535; 18 Asp. M. L. C. 66. 


After additional cargo taken on 
board.]——Plitfs. engaged defts., who were 
barge owners, to lighter certain machinery 
from a steamer in Millwall Docks to Fulham, 
the contract containing an owner’s risk 
clause. Defts.’ barge, having taken the 
machmmery on board, proceeded to another 
steamer & took in additional cargo. While 
alongside this other steamer the barge was 
holed by an unkt own vessel, & owing to the 
entrance of water pltfs.’ machinery was 
injured by rust. In an action for breach of 
the warranty of seaworthiness defts. denied 
liability on the grounds that the barge was 
seaworthy when pltfs.’ machinery was 
loaded, & that since, so far as pltfs. were 
concerned, the loading of additional cargo 
was part of the voyage, defts. were pro- 
tected by the owner’s risk clause :—Held: 
the loading was not completed until the 
additional cargo had been taken on board, 
&, therefore, as the barge was unsvaw.wthy 
at the time when she started on her voyes, 
plitfs. were entitled to recover.—-THOMPSON 
& Norris MANUFACTURING Co., Lrp. vt. 
ARDLEY, P. H., & Co. (1929), 46 T. L. ht. 
120; 74 Sol. Jo. 27. 


Sailing without mate.j—DBurnarn & 
VCHAKRD & Co. 








ALGERS, LTp. v. PLAYER, 
(1928), 72 Sol. Jo. 508. 


3099a. ——-- -——..J-—— A steamship was chartered 


to proceed to various ports in the River 


Plate & there load a cargo of grain for carriage: ; 
The shipowners had provided. ! 


to Hamburg. 
bunker coal more than enough to take the 
ship to the loading ports. Some of this coal 
was stowed in a reserve bunker on the port. 
side separated from one of the ship’s holds 
only by an unprotected steel bulkhead. The 
coal was unfit for the voyage. In this 
respect the vessel was unseaworthy. Shortly 
after she started on the return voyage a 
serious fire broke out in the port reserve 
bunker. The captain put into a port of 
refuge & incurred expense for the benefit of 
ship & cargo. In an action by the ship- 
owners against cargo owners for contribution 
towards a general average expenditure defts. 
counterclaimed for damages for injury to 
their cargo owing to the fire. The fire having 
happened without the actual fault or privity 
of pitfs.:—Held: (1) by virtue of Merchant 
Shipping Act, 1894 (c. 60), s. 502, which 
relieved pltfs. from liability for loss of or 
damage to the cargo, they were entitled to 
general average contributiun ; (2) not with- 
standing the unseaworthiness of the ship, 
pitfs. were not liable for loss of or injury to 
the cargo.— Louis Drreyrus & Co. v. TEMPUS 
SHIPPING Co., [1931] A.C. 726; 1001. J.K. B. 
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Vol. XLI.—Shipping. Cases 83059b—3162a. 


G73; 145 L. T. 490; 47 T. L. R. 842; 76 Sol. 
Jo. 554; 36 Com. Cas. 318, H. L.; affg., 
S. C. sub nom. Tempus Surppeina Co., Lrp. 
v. Louis DrreyFrus & Co., Lrp., [1931] 1K. B. 


195, C. A 

3099b, ——— —-—-.]}_-Fiumana SocretA Dr NavI- 
oe v. BUNGE & Co,, Imm., No. 4818a, 
post. 


83100. Add. Annotations :—Refd. Foreman & Ellams 
v. Federal Steam Navigation Co., [1928] 2 
K. B. 424; Gosse Millerd v. Canadian 
Government Merchant: Marine, The Canadian 
Highlander, [1929] A. C. 223. 

3107. Add. Annotations :—-Consd. Calico Printers’ 
Assocn., Ltd. 2. Barclays Bank (1031), 145 
lL. T. 51. Refd. The Hayle, [10290] PL 275. 

8110a. Flour—InsufMfcient ventilation of holds. |-— 
THe Eric Boyvr, No. 3059b, ante. 

3118. Add. Annotations :.~ Apld. VKiremen’s Fund 
Insce. v. Western Australian Insce. & Atlantic 
Insee. (1927), 138 LL. T. 108. Consd. Cos- 
mopolitan Shipping Co. (Inc.) v. Hatton & 
it meat Ltd. (Liverpool) (1929), 148 L. T. 
HG. 

3124. Add. Annotation : --Refd. 
[1928] P. 58. 

3128a. -—--. - ~ -.]— CosmMaPolITAN SHIPPING Co. 
(Inc.) v. Hatrron & Cooxson, Urp. (Livmr- 
POOL), No. 8059a, ante. 

3129. Add. Annotation :-—Consd. Cosmopolitan 
Shipping Co. (Inc.) ». Hatton & Cookson, 
Ltd. (Liverpool) (1029), 144 L. T. 296. 

3161. Add. Annotation : Ae fo (2) Refd. Foscolo 
Mango & Co. v, Stag Line, Led... LPQa dy 2 
K. DB. d4&. 

3162a. .. --- Within Carriage of Goods by Sea Act, 
1924 (c. 22), Sched., Art. IV., r. 4|.---A cargo 
of coal was loaded on defts.’ steamship, the 7., 
at Swansea, for carriage to Constantinople 
under bills of lading, which gave the ship- 
owners ‘liberty .. . to call at any ports in 
any order, for bunkering or other purposes, 
... all as part of the contract voyage.”’ 
The shipowners were exempted by the bills 
of lading from liability for loss due to perils 
of the seas. The /. was fitted, in the interests 
of the shipowners, with a superheater, & 
when she started from Swansea she had on 
board two engineers, who were there to 
observe whether the superheater was working 
efficiently. It was intended that these two 
engineers should be landed witht the pilot 
at Lundy, but when the vessel reached that 
island no satisfactory trial of the super- 
heater having been obtained, che two 
engineers remained on board, & were, later, 
landed in St. Ives Bay. In proceeding, there, 
& for some time after leaving there, the J. 
was off the usual route. Shortly after 
resuming her voyage from St. [ves Bay & 
hefore she had returned to the usual route 
the J. stranded on the Cornish coast, & both 
ship & cargo were lost. In an action in 
respect of the loss of the cargo :—Held: 
(1) the departure of the J. from the contract 
route did not come within the liberty given 
by the bills of lading ‘ to call at any ports 
in any order, for bunkering or other pur- 
poses.’” as the words “ or other purposes ” 
must be construed ejusdem generia with the 
word “ bunkering,’’ & as meaning the calling 
at a port for some purpose having relation 
to the contract voyage; (2) the deviation 
was not a ‘reasonable deviation’ within 


The 'Touraine, 


i} 


Cases 3162a—3640a. ENGLISH AND EMPIRE Dicest SUPPLEMENT. 


Art. IV., r. 4, of Sched. to Carriage of Goods 
by Sea Act, 1024 (c. 22). 

In considering whether a deviation is 
‘‘reasonable’’ within Art. IV., r. 4, the 
interests to be considered are those of the 
parties to the contract adventure, & this 
may include consideration of the position 
of the underwriters (per Scrutron, L.J.). 

The words “‘ reasonable deviation” mean 
a cevieuon whether in the interests of the 

wher, or the cargo owner or both, to 
h no reasonably minded cargo owner 
would raise any objection (per GREER, L.J.). 

The reasonableness of a deviation must 
depend upon what would be contemplated 
reasonably by both parties to the contract 
adventure, having regard to the exigencies 
of the route, known or assumed to be known 
to both parties (per SLusser, L.J.). 

(3) As the Act of 1924 has not altered the 
former rule whereby any unauthorised 
deviation from the contract route has the 
effect of displacing the exemptions in favour 
of the shipowners contained in the contract 
of carriage, the exemption from liability in 
respect ‘of loss due to perils of the seas did 
not protect the shipowners; (4) the ship- 
owners were liable in damages, the measure 
of which was the value of the coal at Con- 
stantinople if it had been delivered there in 
due course.—FoscoLo, Manao & Co., Lrb. 

v. Staa Ling, Lrn., [1931] 2 KF. B. 48 ; 100 


Ih J.K. B. 421; 145 L. T. 146; 47 T. L. R. 
278; 86 Com. Cas. 218, C. A; affd., 715 Sol. 
Jo. 884, H. L. 


3168. Add. Annotation :—Refd. Foscolo, Mango « 
Co. v. Stag Line, Ltd., [1931] 2 K. B. 48. 
8165. Add. Annotation :—-As to (2) Refd. Foscolo 
Mango & Co. v. Stag Line, Ltd., [1931] 2 

K. B. 48. 
8169. Add. Annotation :—Refd. Foscolo Mango & 
Co. v. Stag Line, Ltd., [1931] 2 K. B. 48. 
3170. Add. Annotations aay to (1) Refd. Cos- 
mopolitan hire Co. (Inc.) v. Hatton & 
Cookson, Ltd. (Liverpool) (1929), 148 L. 'T. 
296, As to (2) Refd. Akt. Ocean +. Harding. 
[1928] 2 K. B. 3713; Tempus Shipping Co. vr. 
Tous Dreyfus & Co., [1981] 1 K. B. 105. 

$172. Add. Annotations :--Refd. Frenkel +. 
McAndrews & Co., [1929] A. C. 545; Foscolo 
eda & Co. vt. Stag Line, Ltd.. [1981] 2 
K. B. 48. 


8175. Add. Annotation :—Folld. Frenkel v. 
Andrews & Co., [1929] A. C. 546. 
3176. Add. Annotation :—Consd. Frenkel v. Mc- 
Andrews & Co., [1929] A..C, 545. 
3177. Add. Citations :—affd. [1929] A. C. 545; 98 
.L. J. K.B. 889; 141 L. T. 38; 45 T. LL. R.S11; 
34 Com. Cas. 241 3 17 Asp. M. L. Cc. 682, H. L. 
81798a. —-—- —---- For bunkering ‘‘ or other pur- 
oses ’’--Construction ejusdem generis. ]— 
OscoLo, Manao & Co. v. Staa Linz, Lrp., 
No. 8162a, ante, — 
3179b. -—-- —-— —--- - Purpose meialing to oe 
voyage. }—Fosc COLO, Manao & Co., Ltn. v. 
Staa LINE, Lrn., No. $162a, ante. 
3188. Add. Annotation :—As to (1) Apld. Canadian 
Pacific Ry. v. Kelvin Shipping Co. (1927), 
188 L. T. 369. 


Mc: | 


8193a. ——— ———~ By peril +: the sea. }—FoscoLo 
MANGO 








& Co., Lip. v. STaG LINE, »» No. 

$1624, ante. | 

319Sb. Measure of damages. }—FoscoLo 
Manco & Co., Lrp. v. Staa Ling, Lrp., 
No. 3162a, ante. 

8199. Add. Annotation :—Aas to (1) Refd. The 
Adriatic (1931), 47 T. L. R. 638. 

8201. Add. Annoiation :—Refd. The Adriatic 


(1931), 47 T. L. R. 638. 


3224, Add. Annotations :—Refd. Viswpe ules v. 
Bae i Foreign Marine Insce. Co., [1929] 


8245. Add. Annotation :—Refd. Toupee Shipping 
Co. v. Dreyfus & Co., [19381] 1 K. B. 195. 

8286. Add. Annotation :—As to (1) Refd. Frenkel v. 
MacAndrews & Co. (1929), 17 Asp. M. L. C. 582, 


sai nF Annotation :—Refd. The Vectis, [1929] 


3471. Add. Annotation :—As to (8) Refd. The 
Varing, {1981} P. 79. 
8504. Add. Annotation :—As to (1) Refd. Foscolo 
ae Co. v. Stag Line, Ltd., [1931] 2 
8 


3604. Add. Annotations :— Distd. Dampselskab 
Svendborg v. L. M. & S. Ry. Co. (1929), 141 
I. T. 521. Consd. The Varing, [1931] P. 
79. Refd. Smith, Hogg v. Bamberger (1928), 
97 L. J. K. B. 725. 


3620. Add. Annotation :—Consd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, [1929 } 
1 K. B. 470. 

8624. Add. Citation :—17 Asp. M. L. C. 305. 
Add. Annotation :—Refd. ae joss Vv. 
Bamberger (1928), 97 L. J. K. B. 4 


3634a. Charges for work done beyond ‘‘ raaivelae 
cargo ’’—-Meaning of delivery.|—By a 
charterparty for the carriage of a cargo of 
timber from the B. to G. it was provided 
(inter alia) as follows: clause 15: ‘* For any 
work done by the vessel at the port of dis- 
charge beyond delivering cargo at the ship’s 
rail if delivered by hand, or within reach of 
the ship’s tackle or of the shore crane tackle 
if thereby discharged, the consignecs shall 
pay to the shipowner the cost thereof plus 
15 per cent.” :—Held: upon the true con- 
struction of clause 15 of the charterparty 
the vessel had not delivered the cargo until 
it had lowered it into wagons & released the 
attachment to the crane which lowered it.— 
DAMPSKIP SELSKAB SVENDBORG v. LONDON 
MIDLAND & SCOTTISH Ry. Co., [1930] 1 K. B. 
83; 99 L. J. K. B. 66; 18 Asp. M. L. R. 
27; sub nom. DAMPSELSKAB SVENDBORG v. 
LONDON MIDLAND & ScorrisH Ry. Co., 
141 L. T. 521; 45 T. L. R. 581; sub nom. 
SVENDBORG v. LONDON MIDLAND & SCOTTISH 
Ry. Co., 34 Com. Cas, 359; 20 Ry. & Can. 
Cas. 7, C. A. 

Annotation : -—-Consd. The Varing, [1931]’P. 79. A 

86385. Add. Annotation :—Consd. Smith, Hogg v. 

| Bamberger (1928), 07 L. J. K. B. 7125. 

38642. Add. Annotation :—Refd. Lambert v. I. R. 
Comrs. (1927), 12 Tax Oas. 1053. 

3649a. ——— -—— No other goods to be dis- 
pascal Se ea cotton goods were carried 

. to B., where they were discharged 





ok VII. SECT. 7, SUB-SECT. gas 


** Customary berth" — 


denpnoten bc by consignee not puslinnary 184.—-CAN. 


po iil ei to to _diecharge, aoye | PART VIL wat aa SUB-SECT. 5.— 
Ss" Nipan”™ Can >» road) 3 Db. 


rgea) "v. 2 L. R. 188: 
1998) Arees LOR AUS. 
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into a lighter. Certain other iron goods, 
packed in a wooden case, were being lowered 
into the same lighter when the case broke 
& the iron goods fell out into the lighter & 
holed it. Sea-water entered & damaged the 
cotton goods. Under the contract of carriage 
lighterage was to be at the risk of the owners, 
& the provisions of the Carriage of Goods b 
Sea Act, 1924 (c. 22), were also incorporated. 
The owners of the cotton goods claimed 
damages from the owners of the ship :—Held: 
(1) if the sea transit had ended when the goods 
were placed in the lighter, defts. were protected 
by the terms of the bill of lading. The sea 
transit, however, had not ended: the dis- 
charge into the lighter was part of the 
operation of discharge from the ship & was 
not complete as long as there were other goods 
to be discharged into the lighter; (2) the 
exception relating to loss due to insufficiency 
of packing in Carriage of Goods by Sea Act, 
1924 (c. 22), Art. IV. (2) (7), was wide enough 
to cover the case of the packing of other 
goods, though primarily it would apply to the 
goods themselves that were lost or damaged ; 
(3) on the evidence defts. had shown no 
negligence on the part of themselves or their 
servants & wer: therefore exempt from 
liability under Art. IV. (2) (q).—Goopwin, 
FERREIRA & Co., Lrp. v. LAMPort & Hort, 
Lrp, (1929), 141 Ju. T. 494; 456 T. L. R. 521; 
73 Sol. Jo. 402; 18 Asp. M. L. C. 38. 
Annoiation :—Ae to (1) Distd. Lindsay Blee Depots, Ltd. v. 
Motor Union Insce, Co. (1930), 46 T. L. R. B72, 
8665a. ‘*‘ Reversible ’’ working days—-How inter- 
preted.!—Pltf., the owner of a motor-schaoner. 
chatrered her to defts. to make a number of 
voyages with cargoes of bricks frau R,, 
in Belgium, to London. The charterpaiiy 
_ provided: ‘' The cargo to be loaded & dis- 
charged together within five reversible work- 
ing days, time to commence from first high 
water at or off loading or discharging berth. 
Charterer is entitled to keep the vessel on 
demurrage not exceeding ten days at the 
rate of ls. per net register ton per da 
payable day by day.” On a claim by the 
owner against the charterers, for demurrage : 
—Held: the word ‘‘ reversible’? did not 
entitle the charterers to set off days saved 
on one voyage against days lost on another 
voyage under the same charter.— VERREN vt. 
ANGLO-DutcH Brick Co. (1927). Lrp. (1929), 
45 T. 1. R. 566; 73 Sol. Jo. 451, C. A. 
3710. Add. Annotation :- -Refd. oscolo Mango & 
Co. v. Stag Line, Ltd., [198t] 2 KW. B. 48. 


Re a ees ee ett 


3652 i. Reved., 30S. C. R. 473. 
PART VIL. SECT. 7, SUB-SECT. 1. 


3666 lii, ———.J—A _charter-party 
which provided for loading at a daily 
rate contained a clause that the 
steamer should employ stevedores 


Held: 
d Tite 


appointed by the charterers, but the 
was be stowed under the 

cap ’g supervision. Time for Joad- 
was to reckoned from twenty- 


at 


ee ee 
ee 


| 


. . 7, SUB-SECT. 6. ven. ‘There was available during | 
rane Ne ee | as time sufficient casual labour to | 
put the cargo, which was ready in | 
trucks, {nto the ship's slings. 
ing at the port was a joint operation :—- 
the charterere were liable for ; 
em Loum Drey¥‘ca & : 
Co, & Sin Witt1aAM REARDON SMITH | 
noe LTp., {1928) Ss. A. 5. It, 117.-~- 


PART VII. SECT. 7, SUB-SECT. 9.-—A. 


se. Defences—Practice as to delivery | 
port of destination.)— Pitf.. con- | 
signed @ package of 


Vol. XLI.—Shipping. Cases 3649a—8989. 


8801. ddd. Annotation :— Refd. 
Harding, [1928] 2 K. B. $71. 


3816. Add. Annotations :—-As to (2) Apid. Finlay, 
James & Co. v. N. V. Kwik Hoo Tong. [1929] 
1 K. B.400. Refd. Foscolo, Mango & Co. v. 
Stag Line, Ltd.. [1981] 2 Kk. B. 48. 

8836. Add. Citation :—-17 Asp. M. L. C. 246. 


3920a. ——— ‘‘ Per working hatch.’"]—A_ charter- 
party on a modified Form A of the Chamber 
of Shipping Welsh Coal Charter, 1896, 
proves that a coal cargo was to be taken 
rom alongside by consignees at the port of 
discharge at ‘‘ the average rate of 125 tons 
per working hatch per day.” A marginal 
note or memorandum stated that consiynees 
were not obliged to take cargo at a higher rate 
than 500 tons per day. Despatch money 
was to be payable at the rate of £15 per day. 
The cargo, which consisted of about 4,600 
tons of coal, was loaded in unequal portions 
in four holds. In a dispute between the 
shipowners & charterers as to the method 
of calculating the lay days & the conse- 
quential payment or non-payment of despatch 
money :—-Held: the term in the charter- 
party ‘‘ working hatch’’ denoted a hatch 
which could be worked because there was 
cargo in the hold underneath it waiting to be 
discharged ; the charierparty provided for 
discharge at the average rate of 125 tons per 
each working hatch per available day & 
not 500 tons per day for the whole ship ; when 
in the ordinary course one hold became 
empty the rate of discharge from the remain- 
ing holds remained at. 125 tons & was not 
proportionately increased; & the lay days 
were in the circumstances casily aseertainable 
by simply dividing by 125 the number of 
tons of coal in the hatch which contained the 
largest quantity of cargo.~THE SaNDUATH, 
[1980] P. 30; 991.35. P.49; 142 L. I. 356; 
35 Com. Cas, 221; 46 R21. Re. 11s 18 
Asp. M. L. C. 83. CA. 

3975. Add. Annotation: --Apid. Verren v. Anglo- 
Dutch Brick Co. (1927) (1929), 45 T. lL. R. 404. 

3978a. .----- Ice preventing loading.) © Damp- 
SKIBSSELSKABET Bornia AMS. or, Bien (CO. Pe) 
& Co. (1981), 48 Th L,I. 93. 

8988a. - --- Former religious holidays in Russia — 
Effect of establishment of five-day week.| — 
WESTFAL- LARSEN & UO. AKTIESELSKABET 0. 
Russo NORWEKEUIAN ‘SRANSPOKT Co... Litp. 
(1931), 75 Sol. Jo. 571. 

3989. Add. Annotation :—Refd. Verren uv. Anglo- 
Dutch Brick Co. (1927) (1929), 46 IT. L. R. 404. 


Akt. Ocean v. 


goods may be without votico tran- 
shipped into lighters or other craft, 
landed, warchoused, stored, or in any 
other way provided for, at the owner’s 
sole risk & oxpense.’’ Evidence was 
given that the invariable practice on the 
part of deft. tn discharging cargo of 
the kind ip question was that Instead 
of the co eo taking delivery at 
the ship’s slings the gouds were taken 
by deft,’s servanta tallied into a 
store, & were subsequently tallled out 
by deft..’s servants to the conslynces ; 
that a small charge wax made by deft. 
for stacking the gnods; that tho 
peckene in question was lallled into 
e 


I.oad- 


fis by deft.’s 


. , on | ship from Melbourne to Syduey under | 

f ae the port of loading, gave the terms of a Dill of lading which store but could not sabeequeatly 
n of oss. ere waa only | provided that all Mability of deft. | be found. In an action by tf tor 
one firm of stevedores at the port, | should cease “as soon as the goods damages for loss of the goods :——Held : 
nated by the | are free from the ship’s tackles,” & itf. was not entitled to succeed.--- 
but shortage of | by another clause, indorsed thereon, nene v. ee earn ae STUAMAHIPS 
labour caused by congestion of shipping | that ‘‘ should the owner fail to take “ rm. Q 28), 41 cL. R. 484 ; 
the ship could not ce to Toa deli of the in accordance petty, - L. te 116; 2A, L. J. 367; 

until some days after had bee: | with the terms of this contract, such i [1920] Argua L. R. 81 ---AUS. 
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3896a. 


4001a. 





No time lost on balance.j—-A steamer 
was chartered to bring a cargo from the 
Danube & was to go to Sulina for orders. 
The charterers were to pay demurrage for 
detention for more than six hours in waiting 
for orders, and for time saved in loading they 
were to have £15 a day despatch money. 
Clause 9 of the charterparty provided that 
‘Sif the steamer be longer detained than the 
time stipulated above demurrage shall be 
paid ... at the rate of £30 per running 
day.’ The charterers were nearly five days 
late in giving orders as to the port of loading, 
but they saved 7} days in loading :—Held: 
clause 9 covered all references to time in the 
preceding clauses, &, as the steamer had 
spent a shorter time on her visit to the 
Danube than she might have taken under 
the charterparty, nothing was payable by 


the charterers to the shipowners either as |. 


demurrage or as damages for detention.— 

SocigeTa LigurE D1 ARMAMENTI v. JOINT 
DANUBE & BLACK SEA SHIPPING AGENCIES 

ee BraILa (1931), 47 T. L. R. 296; 75 Sol. 
o. 191. 


-+._—— Whether lien clause incorporated 
in bill of lading.|)—Akr. OcEAN v. Hanp- 
ING (B.) & Sons, Lirp., No. 1780a, ante. 





4026a. ——— Insistence on special mode of discharge 


by consignee. ]|—-Under several bills of lading, 
which incorporated all the terms of two 
charterparties in identical tern:s, pltfs. con- 
tracted to carry on board their vessel certain 
timber consigned to the respective defts. 
from a Norwegian port to the port of Garston. 
Under the charterparties the vossel was to 
“proceed to Garston or so near thereto as 
she may safely get’; &, by clause 18, the 
cargo was to be discharged in the customary 
manner ‘on to the quay &/or into lighters 
&/or craft &/or wagons &/or on to bogies & 
thereon stowed &/or stacked as customary 
at the port of discharge, the consignees having 
the right to select any one or more of these 
alternatives if customary & available at the 
time of discharge.’’?’ Owing to congestion 
at Garston dock the L. M. & S. Ry. Co., the 
owners of the dock, informed pltfs.’ agents 
that the co. were unable to accept any vessels 
for which storage accommodation was re- 
quired for any material portion of their 
cargo, but that they could accept vessels 
where the whole cargo could be discharged 
into main line railway wagons & sent direct 
from ship to destination. When the ship 
arrived off Garston dock defts. refused to 
agree to this method of discharge & alleged 
that the customary method of discharge for 
cargo destined for Garston itself was into 
““ domestic ’? wagons which took the timber 
to the storage ground for sorting &/or storing. 
Ultimately, to put an end to the deadlock, the 
railway co. arranged to take the timber to 
another storage ground at Widnes, ten miles 
away. Pitfs. claimed demurrage or alterna- 


tively damages for the detention of their | 
| 4247a. -——.]—Detention of a vessel after the 


vessel. The judge of the Liverpool Ct. of 
Passage found for defts. on the ground that 
defts.’. insistence that the timber should be 
sorted & stored was not a breach of their 
’ contract. Pltfs. appealed :—Held:  defts. 
had no right to claim that they were entitled 
to store the timber on the railway co.’s 
yround at Garston; it appeared that the 
respective consigninents of timber could be, 
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et gee ne 


4221. Add. Annotations :~—-Refd. 


4225. Add. 


Cases 3996a—4247a. ENGLISH AND Empire Dicest SuPPLEMENT. 


& in fact were, delivered without sorting; &, 
as main line wagons were available, defts. 
were liable in damages for their breach of 
contract in preventing the ship arriving in 
her discharging berth on the date when but 
for their insistence on having their timber 
stored the railway co, would have admitted 
the ship into dock.— VARING, [1981] P. 
79; 100 L. J. P. 105; 145 L. T. 488; sub 
nom. FoRNYADE REDERIAKTIEBOLAGET Com- 
MERCIAL Vv. BLAKE, 386 Com. Cas. 278, C. A. 


4048a. Days saved including working -holidays— 


Meaning of ‘‘ working  holiday.’’] —A 
steamer was chartered by her owners to the 
Joint Danube & Black Sea Shipping Agencies 
of Braila to go to the Danube to load a grain 
cargo. The charterparty provided (inter 
alia): ‘* 4. The cargo shall be loaded at the 
average rate of 400 units per running day 
(Sundays & non-working holidays excepted). 
. . . 26. For all time saved in loading the 
steamcr to pay £15 per day despatch money 
or pro rata for any part of a day saved, 
including Sundays & holidays saved ”’ :— 
_ffeld: if the labourers working on the ship 
.& the men who passed the grain from the 


, warehouses to the ship worked on a holiday 
- without any substantial addition to their 


ordinary wages, that day was a working 
holiday.—PaNaGos LyRas, S.S. OWNERS v. 
JOINT DANUBE & Buack SEA SHIPPING 
AGENCIES OF BraiILA (1931), 47 T. L. R. 
403; 75 Sol. Jo. 378. 


4075. Add. Annotation :---As to (2) Refd. Tempus 


Shipping Co. v. Louis Dreyfus & Co., [1931] 
‘1K. B. 195. 


4118. Add. Annotation :—As jo (2) Consd. Flatau, 


ae & Co. v. Keeping (1931), 86 Com. Cas. 


4126a. Validity of charterparty-—Breach of duty by 


broker procuring charterparty — Ratification 
of wrongful act.|—AKkT. OCEAN v. HARD- 
ING (B.) & Sons, Lrp., No. 1780a, ante. 


4165. Add. Annotation :—As to (5) & (6) Consd. 


Louis Dreyfus &.Co. v. Tempus Shipping Co. 
(1931), 47 T. L. R. 542. 


4173. Add. Annotation :—Refd. Tempus Shipping 


Co. v. Louis Dreyfus & Co., [1931] 1 K. B. 
105. 


4202a. --—— Claim based on Merchant Shipping Act, 


1894 (c. 60), s. 502.|—-TrEmpus SHIPPING Co., 
Lrp. v. DREyYFus (Louis) & Co., Lrp., No. 
3099a, ante. ° 

Symington — v. 
Union Insce. Soc. of Canton (1928), 97 L. J. 
k. B. 646; Louis Dreyfus & Co. v. Tempus 
Shipping Co. (1931), 47 T. L. R. 542. 
Annotations :—As to (1) Consd. 
Fiumana Societa Di Navigazione v. Bunge & 
Co., [19380] 2 K. B. 47. As to (2) Consd. 
Louis Dreyfus & Co. v. Tempus Shipping Co. 
(1931), 47 T. L. R. 542. . 


4247. Add. Annotation :—-Folld. Wetherall & Co. 


v. London Assurance (1931), 144 L. T. 645. 


completion of the voyage while repairs 
necessitated by a general average act are 
being effected is not in iteelf admissible in 
general average; &, consequently, under a 
policy of marine insurance indemnifying a 
shipowner against general average, the insurer 
is not liable to the insured in respect of such 
detention. —WETHERALL (J. H.) & Co., Lp. 


v. LONDON ASSURANCE, [1931] 2 K. B. 448; 
144 L. T. 645 ; 36 Com. Cas. 181. 


4248a. ——-.|—-Resps. insured claimant’s steamer 
by a policy providing that general average 
was to be adjusted according to the York- 
Antwerp Rules of 1924. The ship was 
chartered to go to Bordeaux to load for 
Cardiff, the charterparty also providing that 
average, if any, should be settled according 
to those rules. During loading at Bordeaux 
the foremast broke, & damage was done to 
the ship. For the purpose of repair she was 
moved to another dock within the port, & 
the shipowners incurred expenses as follows: 
wages & provisions of crew, cost of handling 
& discharging cargo for the purpose of 
repairs, cost of coal consumed in going in 
& out & keeping steam up, expense of towing 
in & out & mooring & port expenses, & cost 
of coal consumed in shifting the vessel. 
While staying at Bordeaux the ship was in 
no danger. On completion of repairs & 
loading she left for Cardiff, & while she was 
at sea she fouled some wreckage without 
any negligence of those on board her, & 
though there waz no immediate danger she 
was made unfit t» encounter the ordinary 
perils of the sea, & the master put into Cher- 
bourg, as a port of refuge, & had repairs 
effected. The expenses at Cherbourg were 
similar to those at Bordeaux :—Held: 
(1) the cost of repairs in each case was recover- 
able as particular average; (2) the other 
expenses at Bordeaux could not be claimed as 
general average, since no danger was in 
operation there; (3) the other expenses at 
Cherbourg could be claimed as) general 
average since, though there was no immedia‘« 
danger, the vessel was not fit, without repair, 
to encounter the perils of the sca.—-VLASSO- 
POULOS v. Britisn & FOREIGN MARINE 
INSURANCE Co., LTp., [1929] 1 K. B. 187; 98 
L. J. K. B. 53; 140 L. 7. 44; 44 RL. RR, 
725; 72 Sol. Jo. 612; 34 Com. Cas. 65; 
17 Asp. M. L. C. 544. 


4253a. ——- —- VLASSOPOULOS | v. 
FOREIGN MARINE INSURANCE 
No. 4248a, ande. 


BRITISH & 
Co 9 Ltn ey 


4260. Add. Aznolation :--Generally, Retd. Viasso- 


oulos v. British & Foreign Marine Insce. 
Co., [1929] 1 K. B. 187. 


4260a. -}—VLASSOPOULOS vv. Britisn 
FoREIGN MARINE INSURANCE Co., 
No. 4248a, ante. 


4280. Add. Annotation :—-Consd. Louis Dreyfus & 
Co. v. Tempus Shipping Co. (1031), 47 
T.L. R. 542. 


4283a. ——— Cost of shifting ship.|—-VLasso- 
POULOS v. British & FOREIGN MARINE 
INSURANCE Co., Lrp., No. 4248a, ante. 


& 
LYTb., 





4294. Add. Annotation :—Refd. Louis Dreyfus & ! 
47! 


Co. v. Tempus Shipping Co. (1931), 


T. L. BR. 542. 


4308. Add. Annotation :—Consd. Green Star Ship- | 


ing Co. v. London Assurance (1931), 145 
uw TT. 160. 


4313. 4dd. Annotations: —As to 
Fiumana Societa 


cee re Oe ee TE SRS ee 


(2) Folld. 
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Di Navigazione v. Bunge & 


Vol. XLI.—Shipping. Cases 4247a-—4818c. 


Co., [1930]2 K. B. 47. Consd. Louis Dreyfus 
& Co. v. Tempus Shipping Co. (1931), 47 
T. L. R. 642. 


4818a. —--- ——- -—- ---- .}-~A steamship be- 
longing to pltfs. was chartered to carry a 
cargo of grain from various ports in the 
River Plate & to deliver the same at Antwerp 
or Rotterdam. The charterparty provided 
that average, if any, was to be payable 
according to York-Antwerp Rules, 1924. It 
also contained an exceptions clause which 
orovided that the steamer should not be 
iable for loss or damaye occasioned ‘‘ by fire 
from any cause or wheresoever occurring 
.«. Orany latent defects in hull, machinery 
or appurtenances .. . arising in the naviga- 
tion of the steamer, even when occasioned 
by the negligence, default or error of judgment 
of the... master, mariners or other 
servants of the shipowners .. . (not result- 
ing, however, in any case from want of due 
diligence by the owners of the steamer, or by 
the ship’s husband or manager).’? The 
steamer bunkered at Kotterdam, where she 
took on board enough bunker coal to take 
her to the Plate & bring her back to Kurope. 
She carried a cargo of coal from Cardiff to a 
port in the Plate & was kept waiting a fort- 
night before she could gct into her berth to 
discharge that caryo. Shortly after she had 
arrived at her first loading port in the Plate 
& had commenced tu load a cargo of maize 
a fire broke out by spontaneous combustion 
in her bunker coal, which had boen on the 
ship for two & a half months since June 30, 
& had been carried through the tropics, & 
x portion of the bunker con) was shifted on 
to the deck. The ship then procecded to 
another port in the Plate to complete loading 
her cargo of maize. On the way anotder 
fire was discovered in the bunker coal, which 
was extinguished after a fortnight & after 
discharging all the bunker coal on to the deck 
& subsequently replacing it in the bunkers. 
The owners of the steamer claimed to recover 
from defts., who were the indorsecs of the 
bills of lading in respect. of the cargo of maize, 
a contribution in general averaye for the 
expense so incurred :—J/eld: (1) the un- 
explained occurrence of the fires afforded a 
reasonable presumption that they were duc 
to a defect or unfitness of the bunker coal 
at the time of the loading of the cargo which 
amounted to a breach of warranty, & as the 
ship was unscaworthy pltfs. could not 
recover @ general average contribuvion from 
the cargo owners for sacrifice due to their 
own fault & breach of contract; (2) neither 
the exception in the charterparty of latent 
defects nor Rule TD of the York-Antwerp 
« Roles, 1924, which provided that a claim in 

general average was not to be barred because 

it arose by the default of the carrier, enabled 

pltfs. to maintain their claim for a contribu- 

tion in general average.—-FIOMANA SOCIETA 

D1 NAVIGAZIONE v. BUNGE & Co., Lrp., [1030] 

2 K. Lb. 47; 09 J. dis k. 3. 626 ; 143 L. T. 

287; 35 Com. Cas. 193; 18 Asp. M. 1. C. 147, 


| 4318c.-- _. Effect of exception of latent 
defects.] -- Fiumana SocierA Dt NAvi- 
GAZIONE v. Buscar & Co., Lirp., No. 43138a, 
| anle. 


15, SUB-SECT. 1. 
4357 i. Heved., 338. C. 1. 1. 
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Cases 4347—4945. 
4347. Add. Anno 


halgh & Son, Ltd., [1931] 1 Ch. 310. 


4363. Add. Annotations :—Refd. Smith, Hogg v. 
Bamberger (1928),.97 L. J. K. B. 458; 


Dampselskab Svendborg v. L. M. & 8S. Ry. 


Co. (1929), 141 L. T. 521. 


4872. Add. Annotation :—Distd. Akt. Ocean v. 


Harding, [1928] 2 K. B. 371. 


4392. Add. Annotation :—Retfd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 458. - 


4394. Add. Annotations :—Distd. Smith, Hogy v. 
Consd. 
Dampselskab Svendborg v. L. M. & S. Ry. 
Refd. Finlay, 
James & Co., Ltd. v. N. V. Kwik Hoo Tony, 


Bamberger (1928), 97 L. J. K. B. 725. 


Co. (1929), 141 L. T. 621. 


[1929] 1 K. B. 400. 


4440. Add. Annotation :—Refd. Smith, Hogg v. 


Bamberger (1928), 97 L. J. K. B. 458. 

4449. Add. Annotation :---Consd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K..B. 726. 

4452. Add. Annotation :---Retd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 458. 


4461a. Discharge of bulk & bag cargoes—Con- 
Associa- 
consigninent of wheat was 
steamship from 
Australia to Avonmouth, & on arriving at its 


struction of Schedule of Stevederes’ 
tion. |-—Defts.’ 
carried in bags in pltfs.’ 


destination was by arrangement between the 


parties bulked in the ship’s hold & thence 
bucket 
By the current Sched. of the 
Stevedores’ Assocn. of Bristol, Avonmouth, 
& Portishead different rates were fixed on 
bag 


discharged by means of ¢nfts.’ 


elevator. 


the discharging of bulk cargoes & 
vargues :-—Held : there was no provision in 
the sched. for a bag cargo which became ~ 
bulk cargo by bag starting, & on the proper 


tation :—Retd. Sagar v. Ride- 


ENGLISH AND Empire Diaest SupPLEMENT. 


7 interpretation of — sched. the cargo in 

! question was a bag cargo & defts. were 

| entitled to charge the shipowners on the 
basis of the stevedoring rate Riere 
thereto..—-THE ALDINGTON CouRT (1981), 48 
T. L. R. 35. 

4470. Add. Citations :-—[1929] 1 K. B. 150; 97 
L. J. K. B. 725; 139 L. T. 575; 72 Sol. Jo. 

435; 34 Com. Cas. 47; 17 Asp. M. L. C. 505. 


Add. Annotation: —- Refd. Dampselskab 
Aiea sed L. M. & 8S. Ry. Co (1929), 141 
» T. 521 


4472. Add. Annotations :—Consd. Smith, Hogg v. 
Bamberger (1928), 97 I. J. K. B. 725. Refd. 
Dampselskab Svendborg v. L. M. & S. Ry. 
Co. (1920), 141 L. T. 521. 

4475. Add. Annotation :—As to (1) Consd. Smith, 
Hoge v. Bamberger (1928), 97 L. J. K. B. 

4485. Add. Annotations :—Distd. 
Bamberger (1928), 97 L. J. K. B. 725. 
Dampselskab Svendborg v. L. M. & S. 
Co. (1929), 141 L. T. 521. 


Smith, Hogy v. 
Refd. 
Ry. 








4499a. —- -]— Brewster & Co. 
- (WOKING), Lrp. v. BECKET?I (1929), 34 
» Lioyd L. R. 337. 

4502a. -——- -——-- »}—It is put for pltfs. that 





defts. are liable for a breach of duty on defts.’ 
part through the lighterman having given 
a receipt for goods as marked, when, in fact, 
they were not marked. The evidence 
before me is that the course of business is for 
the stevedore to tally the marks, & for the 
lighterman, unless he is specially instructed, 
to accept the tallying of the stevedore.— 
VAVASSEUR & Co., LTD. v. PorT oF LONDON 
AUTHORITY (1920), 4 Li. L. Rep. 289; no 
uppeal, 6 Li. L. Rep. 192, C. A. 


Part VIIl.—Freight. 


4521. Add. Annotation :—-Apprvd. Glen Line, Ltd. 
v. A.-G. (1930), 46 T. L. R. 461. 





of West Hartlepool, acted as ship's ae for 
the steamship Z., of Riga, & before making 
any necessary disbursements on behalf of or 
incurring any liabilities in respect of the 
vessel obtained from the master the following 
document: ‘ Please pay the freight for my 
vessel, the Z., & all demurrage which may be 
payable under the charter , to my agents, 
essrs. FE. A. Caspar, Edgar & Co., Ltd., & 
oblige.” The persons described in the docu- 
ment as the master’s agents were the pltfs. 
In an action by pltfs. for necessaries the 
evidence showed that this document came 
into being with the approval of the managing 
owner of the Z. & after he had agreed to 
peeien to pitis. all freight & demurrage :—- 
Hel. the document operated as an assign- 
ment of the freight & demurrage & pltfs. were 
entitled to judgment.—TuHE ZiauRDs (1931). 
17 Ty: L. R. 525. 


4604. Add. Annotation :—Refd. Glen Line, Ltd. v. 


A.-G. (1980), 36 Com. Cas. 1 


- 4650. Add. Annotation :—As to (1) Apld. A.-G. v. 
Glen Line & Liverpool & London War Risks 
Insce. Assocn. (1929), 34 Com. Cas. 309. 


4761. Add. Annotation :—Refd. A.-G. v. Glen Line 
& Liverpool & London War Risks Insce. 
Assocn,. (1929), 34 Com. Cas. 309. 


4837. Add. Annotations :—Generally, Refd. Shell- 
Mex v. Elton Cop Dyeing Co. (1928), 34 Com. 
Cas. 38; Maine & New Brunswick Electrical 
Power Co. v. Hart, [1929] A. C. 631. 


Add. Annotation :—Refd. The 
(1981), 47 T. L. R. 688. 

Add. Annotation :--—Refd. Canada Atlantic 
Grain Export Co. (Inc.) v. Hilers (1929), 35 
Com. Cas. 90. 

4882. Add. Annotation :—Refd. 
Harding, [1928] 2 IK. B. 371. 

4931. Add. Anmotation :-—Refd. Perry v. Equit- 
able Life Assce. Society of U.S.A. (1929), 
45 T. L. R. 468. 

4945. Add. Avinolatisik :—Refd. A.-G. v. Glen Line 

& Liverpool & London War Risks Insce. 
Assocn. (1929), 34 Com. Cas. 309. 


4846. Adriatic 


4862. 


Akt. Ocean  v. 





PART VII. SECT. a* SUB-SECT. 4. -—_ VIL. SECT. 


tr. Revad., 30S. 0. R. 478. 


forenoe in freight aenncen stemshins f° 


t-class ail sh 
a ULBON o Gaowent (808 S: (1862), 


ys SUB-SECT. 3.-——B. 
—OOoULBO 
U. Cc. R. 33. — CAN. 


or payment of dif- 
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5126. Add. Annotation :—Refd. Calico Printers’ 
Assocn., Ltd. v. Barclays Bank (1980), 145 | 


L. T. 51. 


Otranto, [1930] P. 110. 


5194. Add. Annotation :—As to (3) Refd. Canadian 
Pacific Ry. v. Kelvin Shipping Co. (1927), 


138 L. T. 369. 


5854. Add. Annotation :—Refd. ‘The Vectis, [1929] 


P. 204. 


5859. Add. Annotation :—-Consd. The Vectis, [1929] 


5378. Add. Annotation :-~Refd. McGowan v. Stott 
(1923), 99 L. J. K. B. 857, n. 


5400. Add. Annotation :—Folld. The Harkaway, 


[1928] P. 199. 


5400a. 
anchor 








in @ river. 


feet wide. 


pltfs. 


ow a ee 


PART IX. SECT. 2, SUB-SECT. 1. 


ci, —— —--~.]—At the trial of the 
owner of a rnoteor boat for a contra- 
vention of 1894 Act, 8. 271 (1), the 
evidence adduced was that on a certain 
occasion the boat carried a party of 
moro than twelve persona, gratuitously, 
on a pleasure excursion on the Clyde, 


for the damage 


without a Board of Trade certificate :— _ 


Hleld: that the expression “S passenger 


persons other than the owner & his 
family, & tho master & crew: & 
accordingly, that it was not established 
that the motor boat was 4 passenger 
steamer, & that the sheriff substitute 
who heard the cause was entitled to find 
theaccused not guilty of thé charge.— 
Young v. DOCHERTY, Young v. KYLE, 


PART XI. SECT. 3, SUB-SECT. 2. 


5146 i. Liability for negligence.)\— 
The owners of the P. contracted with a 
towing co. to have the P. towed from 
her berth to a grain elevator to unload 
her cargo. The P. had no motive 
power. Owing to the breaking of the 
tow line at one 
the P. continued her forward move- 
inent past the elevator & reached tho 
south end of the harbour where the 
S. was laid up, puncturing the latter 
under the water line, by an anchor left 
hanging down on the port bow of the 
FP. partly under water. This anchor 
war left so hanging down by those on 
the tow bade ptaemair by Pp warning by 
the tug master:—Held: (1) when 
commencing the to 


.}—De'ts.’ sailing barge came to 
She was lying on the 
mud anchored with fifteen fathoms of chain 
leading from her bows on to the mud & 
thence to the anchor lying in the channel, 
which at low water was a mere gut-way thirty 
Pitfs.’ motor boat, drawing 5 feet 
3 inches aft & with about one foot of water 
under her, coming up the river in the deepest 
water there was at the time, went over one 
of the flukes of the anchor projecting up out 
of the mud at the bottom of the river, & was 
holed & sank :—Held: having regard to the 
shallowness of the water the anchor ough. 
to have been buoyed or some other warning 
given of its position, & defts. were liable to 
sustained.—TuHE 


| 





e of the movement | 


of a ship her : 


anchor is left, by the Joint negligence | 


J.B. 


Part XI.—-Contract of Towage. 


L. R. 626. 
5439. Add. 


Part XI1.-—Collisions. 


5186. Add. Annotation :—As to (1) Consd. The 


Avalon :~Refd. Burley Co v. 


Annotation :---Consd. 
[1930] P. 110. 


5446. dd. Annotation :--—Refd. Kitano Maru S.S. 


5130. Add. Citations :—44 T. L. R. 140; 17 Asp. 
M. i. U. S44, 


HARKAWAY, [1028] P. 199; 97 5.. J.P. 118; 
B15; 44 7. La R. G49; 


17 Asp. 
Lloyd Edw. (1929), 45 


The Otranto, 


v. Otranto, S.S., [LOSI] A.C. 10d. 


5517a. 


5008a, posi. 
5521. Add. Annotation: -Apld. The Palembang, 


- oo} -Due PAGMAR, No. 


(1929) P. 246, 


5573. Add. 


ee ee ree nee Fd eR ere 


of the tug master & those in charge of 
the ship, In such a position ak to con- 
stitute a danger to other vessels, & 





does in fact cause such damage, the : 


tow & tug are each responsible & Hable 
for the dumages so causcd ; (2) when 
a vessel at ancbor or moored at a dock 
is run into by another, the onus is upon 
the moving vessel] to justify or cxcuse 
her action; (3) fowago Is a joint 


steamor’’? did not necessarily include | undertaking, & although the motive 


every ship which on any occasion carricd | 


power may be wholly that of the 
tug, yet both tug & Low are bound to 
take reasonable care & to use reason: 
able skill in performing the operation. 
This duty is not. affected by the terms 
of the towage contract, which cannot 
regwate the relations between the tug 
& tow & third parties; (4) persons on 
board the tow such as @ shipkceper & 
his helpers, though not a regular 


navigating al in regard to reason- | 


able care & skill, muy be treated us 
agents of the owners of the sbi 


performing or neglecting to perform 


such duties as the towage contract or | 
the exigencies of the operation casts | 


rovision in a towagoe 


upon them; (5) 
operation 


contract that the 


in | 


6528. Add. Aznotation :—As 
Palembang, [1929] P. 246, 

5566a. --—--- Steering definite course to definite 

destination.|-A pilot vessel when not en- 

gaged on her station on pilotage duty but 

steering a definite course toa definite destina- 

tion, for example, returning te port to land a 

pilot, must not exbibit the pilot: boat lights 

- prescribed by Art. & of the fegulations for 

Preventing Collisions at Sea, 


139 L. T. 

M. 1. C. 503. 
| exhibit the ordinary navigation lights for 
! 


L. J.P. 19. 


1929] P. 203. 


Le remem eee 


| 


| 
l 
| 
( 
t 
' 
| 
' 


is at . 


** owner’s risk’? will) not absolve the | 
tug in case of negligence In navigation - 
so far as third parties are concerned.—- - 


CaNADA S.S._ LINkEs, LTD. v. 5.8. 
Parstey & JAMES RICHAKDSUN  & 
Sons, Ltp. v. 8.8. Paw .ey, (1930) 
Ex.C. R. 105; revey., JAMES HICHARD- 
son & Sons, Liv. v. 8.8. PARLEY, 
Hehe 2D. L. R. 257; [i92u) 2 
.L. R. 42; 8. C. R. 359.—CAN. 


PART XII. SECT. 2, SUB-SECT. 2. 
5169 1. Want of due 
Canal.}—-THRE KEKIUNGbuc st. 


17 


CANADA 


caution | 


fo (1) Consd. The 


1O10O, but must 


vessels of her tonnage prescribed by the 
regulations.—THWe KINGSTOWN (1029), 99 
Annotation : -Refd. ‘The Tovarisch, 


STEAMSHIP fasts, Jurp., PATERSON 
STEAMSHIPS, Sern. oo. THe OXxFokn, 
jas SR. CGC. 288; 1 Dd. Re 146; 
revag., (1930) Ilex. C. It. 1. CAN, 


PART XII. SLOT. a SUB-SECT. 15. 


5403 iv. © oo me ee fe The: descends 
jog Vessel combo with the current ds 
entitled to consideration, & an up- 
coming veskel, dno narrow channel, 
where navigetion is intricate, seeing 
another verse) coming cown stredtim, 
ipust stop, & if necessary come to a 
position of safety below the point of 
donger & there renalp until the channel 
is clear, -STANDARD Oil Go, OF NEW 
Jensky vo SS. “OTK ALA. UNDURTRY 
SS. Co., Lip. uw Sus. JAMES MeGak, 
(1uv9} kx. OC. 1. 2380. CAN. 


PART XII. SECT. 3, SUB-SECT. 3. 
- -B. (a). 


Tie CVWRAERK 


5430 iv. - > +e] 
Go, (1050) 


r. LIVERPOOL SHUCVENG 
lex. C. 2 205. -CAN. 


PART XII. aay SUB-SECT. 3.-— 
- (b) 


5447 iv. —-— ~~.) Held: when 
a danger of collision oceurs, @ versel 
is not justified iu arbilrarily & obsti- 
potely insisting on her right of wa 
conferred under rule 25. ff th obsti- 
uately following out the Ictter of the 
rides regulating the course, & colleion 
therchy occurs, bho becomes at fault 
under rule 37.-— ‘Sf ELFATONE ov, 
Cyicaso ‘TRIBUNE ‘TRANSPORTATION 
(‘9., LOD., CRETE SUIIPPING Co, LYp. v. 
“oncaao Tribune,” (1931) Mx. Cc. RR. 
132,---CAN. 

46 


Lases 0076 —o657. ENGLISH AND HMPIRE DIGEST SUPPLEMENT. 


5576. Add. Annotution :—As to (2) Apld. Don- 
caster v. Sudlow (R.) & Sons (1928), 22 
B. W. C. C. 564. 


6592. Add. Annotation :—-As to (1) Refd. The 
Tovarisch, [1929] P. 298. 


5608a. Other vessel moored.j|—A dumb 
hopper made fast by forward moorings to 
a moored vessel, & swinging with the tide, is 
herself a moored vessel, & not a vessel under 
way within the Port: of London River bye- 
laws. The /.,a dumb hopper loaded with 
spoil, had been moored alongside a dredger 
in Blackwall Reach, River Thames. Her 
after moorings were cast off, & she com- 
menced to swing with the tide, being still 
made fast forward by her forward moorings. 
She was exhibiting one white riding light 
forward & one white riding light aft. In 
these circumstances the D., a steamship 
bound up-river, came into collision with the 
M.:--Held: (1) the M. was not a vessel 
under way; (2) in any case the J/. was 
probably a “lighter ’’ within the meaning 
of the Port of London River bye-laws 1914- 
26, & was not required to carry side lights 
when: under way, & no lights were laid down 
by the bye-laws for her to carry ; (3) the J/., 
being moored to the dredger, which was 
moored to buoys, was herself moored & 
bound to exhibit two white riding lights in 
accordance with bye-law 14; (4) the D. was 
alone to blame for the collision.--Tur 
DAGMAR (1929), 141 lL. T. 2.1; 45 T. L. RR. 
303; 18 Asp. M. 1. C. 41. 


5608b. —----- Dumb barge.|—-Pltfs.’ steamship 4S. 
was lying moored at a tier on the south side 
. of the River Thames. Defts.’ dumb barge /’. 
was lying inside of the S. & attached to her 
by ropes fore & aft. When the work of 
receiving cargo from the S. ceased for the 
day the P. was left: alongside the S. unlighted 
& unattended. The S. was exhibiting the 
usual anchor light. During the night some 
unknown craft came into collision with the 
P. & she filled & sank, &, as the tide ebbed, 
the S. rested on the submerged hull of the P. 
& both vessels were damaged. Under bye- 
law 14 of the Port of London River Bye-laws, 
aw vessel under 150 feet in length ‘‘ when at 
anchor or moored ’’ by night must exhibit 
a riding light ; but by proviso (a) to the bye- 
law: ‘‘ Where masted vessels are lying made 
fast at the moorings in the tiers, only the 
outermost off shore of such vessels in each 
tier shall be required to exhibit the riding 
light ’’; & by proviso (c), “. .. Juighters 
made fast at wharves, piers or jetties or 
alongside vessels thereat, shall not be required 
to exhibit the riding light ’*:—Held: (1) it 
was not negligent to leave the P. unattended ; 
but (2) not being a masted vessel nor made 
fast to a vessel at a wharf, pier or jetty, the 
IP, could not bring herself within either 
proviso (a) ov (c); accordingly there was 
nothing to take her out of the obligation 
imposéd upon her under the main part of 
the bye-law to exhibit a riding light; (3) as 
defts. could not prove that the absence of 
the light was not a cause of the collision with 
the unknown craft, they failed to discharge 
the onus upon them, & there must be judg- 
ment for pltfs.—Tue Princsss, [1929] P. 








287; 98 L. J. P. 168; 142 L. T. 94; 45 


T. L. R. 627; 18 Asp. M. L. C. 66. 


5617. Add. Annotation :—Consd. The Palembang, 
[1920] P. 246. 


-5680a. Coloured flare.]——-A Jarge four-masted 
barque, after. seeing both lights of an 
approaching steamship about one & a half 
to two points on the starboard bow, saw only 
the green light at an estimated distance of 
about half a mile. Thereupon a green 
pyroesnate flare was exhibi on the star- 

oard side of the barque. Immediately 
afterwards the steamship ported her helm, 
&, in attempting to cross the bows of the 
barque, was struck on the port side by the 
bowsprit & stem of the barque & sank with 
all hands except one :—Held: the exhibition 
of the green flare by the barque was not a 
breach of Article 12; the green flare was 
intended simply to attract attention, & did 
not call upon the steamship to do anything 
except that which it was her duty to do 
when she saw a sailing vessel approaching 
with lights green to green; & the steamship, 
by improperly porting, was alone to blame 
for the collision.—ALCANTARA, S.S. OWNERS 
». TOVARISCH, S.S. Owners, [[931] A. C. 
121; sub nom. THe TOVARISCH, ALCANTARA 
S.S. OwNERS v. TovaniscH S8.S. OWNERS, 
100 L. J. P. 46, H. L.; 144 L. T. 230; 47 

* TL. R. 89, H. L. 

5648a. —--—- Vessel under way—Meaning of ‘‘ under 
way.’’]|— Under bye-law 28 (e) of the Port of 
london River Bye-laws, 1914-1926, in fog, 
‘‘ a steara vessel under way about to turn 
& whilst turning round shall sound at intervals 
of not more than two minutes four short 
blasts in rapid succession, followed, if turn- 
ing with her head to... port, by two short 
blasts.’’ Bye-law 5 provides that ‘‘ in these 
bye-laws ... unless there be something in 
the subject or context repugnant to such 
construction ... the expression ‘ under 
way ’ when used in relation to a vessel means 
when she is not at anchor ... & includes a 
vessel dropping up or down the river with 
her anchor on the ground.”’ In order to come 
to anchor on account of fog pltfs.’ vessel 
Pakeha, bound up-river on the flood tide, 
sounded the appropriate signal under bye- 
law 28 (c), hard-a-starboarded her helm, & 
put her engines full speed astern. When she 
had swung two or three points the anchor 
was let go with thirty fathoms of chain & 
was reported to be holding. Her navigation 
lights were then switched off, the anchor 
lights switched on & the bell commenced to be 
rung for. fog. The engines had then to be 
worked half ahead & full speed ahead for 
about a-minute & a half to avoid a small 
vessel at anchor, & were then put full speed 
astern for about a minute & then stopped. 
About ten minutes after the anchor had been 
let gu, & when the Pakeha had nearly swung 
head to tide, she was run into by defts.’ 
steamship. Defts. alleged (infer alia) that 
the Pakcha was a vessel under way & turning 
in the river, & required, therefore, to continue 
sounding the signal of four shot blasts 
followed by two:—Held: following the 
‘criterion laid down in The Esk, The Gilana, 
No. 5521, as the Pakeha was holden by & 
under the control’ of her anchor during all 
the time in question, she was not “ under 
way,’”’ & was right in ringing her bell, the 
appropriate signal for a vessel at anchor in 
a fog:—-THE PaLEMBANG, [1929] P. 246; 98 
L. J. P. 129; 141 L. T. 300; 45 T. L. KR. 
495; 18 Asp. M. L. OC. 45. : 

| 6657. ddd. Annotation :—Distd. The Palembang, 

[1929] P. 246. 


Ce ee 


eG terrae a NN AE EL =o Se a A A a A ER | A LR RT A I 


18 


8659. Add. Annotation :—As to 


5748a. 


(1) Refd. Th 
Bremen (1931), 47 T. L. R. sos. : 


5660. Add. Annotation :—-Generally, Refd. Canton 


Owners v. Rhesus Owners, [1923] W. N. 214. 


-]-—~Held : to comply with the direction 
to ‘‘ stop” & then “ navigate with caution ” 
a vessel should run her way off & bring 
herself as nearly as possible to a standstill ; 
& a vessel which alleged that, on hearing the 
fog whistle of the other vessel, she went dead 
slow by stopping her engines & then putting 
them slow ahead, & gs0 continued 
alternately stopping & going slow ahead, 
was not complying with art. 16.—~THE 
Union, [1928] P. 175; 97 L. J. P. 126; 139 
L. T. 448; 17 Asp. M. L. C. 483. 





5748b. -—--—— Unless clear that safe to continue 


course.j—-Under Article 16, a steam vessel 
hearing the fog signals of a vessel, apparently 
forward of the beam, is required to stop her 
engines & then navigate with caution. 

The B., a large liner going down Channel 
in a dense fog at a speed of about 4 knots, 
heard, on the starboard side about abeam 
or a little abaft is, the fog whistle of the 
steamship B. G. After the whistle had been 
heard four or five times more, getting louder 
& nearer & apparently still on the same 
bearing, the master of the B. decided that he 
must act. He accordingly starboarded & 
increased his engine power to assist the helm. 
The &. G. then came into sight 100 to 150 
yards away on the starboard side, crossing 
the bows of the 2. from starboard to port, & 
the two vessels came into collision :—Hela: 
(1) the main cause of the collision was the 
bad navigation of the B. G. (inter alia) ic 
altering her course in fog, proceeding at. 
excessive speed, & failing to stop on hearing 
the whistle of the B. forward of her beam. 

The conclusion on the authorities is that in 
fog, unless the vessel hearing a whistle is 
quite clear that to continue course & speed 
will not involve risk of collision, she should 
alwavs stop her engines (per CUR.). 

(2) The B. was also partly to blame, 
inasmuch as the fact that the fog signals of 
the B. G. were getting louder & nearer on the 
same bearing was a clear indication of 
danger, & that accordingly good seamanship 
required the B&B. to stop after hearing the 
second or third blast, when those on board 
would know for certain that the other ship 
was approaching & causing risk of collision. 


Both vessels accordingly held to blame, the | 5985¢. ——— 


B. G. to the extent of 80 per cent. & the B. 
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5925. Add. Annotations -—Refd. 


5088. Add. Annotation :-—As to 
6934. Add. Annotation :—Refd. 


6935a. —---— ---- 


0 
Suez, (121) P. 3s. 
5985b. ------- -—---.}—T wo steamships were tmeet- 


Ae ee eR me 


Vol. XLL—Shipping. Cases 5659—5938e.. 


20 per cent.—THE BrReMEN, [1931] P. 166; 
145 L. T. 665; 47 T. L. WR. 605, C. A. 


5757. Add. Annotation :—Generally,- Refd. The 


Young Sid, [1929] P. 190. 


5775. Add. Annotation:—Refd. The Bremen 


(1981), 47 R. L. R. 605 

The Tovarisch, 
[1930] P. 1; Kitano Maru S.S. +. Otranto 
S.S., [1931] A. C. 194. 

(1) Consd. The 
Otranto, [1930] P. 110. 

The Otranto, 
{1930] P. 110. 


5935. Add. Annotation :---As to (1) Refd. Kitano 


Maru S.S. ¢. Otranto S.S., [L93L] A. CG. 194. 

--.}—-The first duty of a vessel 
keeping her courso & speed under Art, 21 
of the Sea Regulations, 1897, is to keep her 
course & speed as long as Ghat will enable 
the other vessel to keep out of tho way ; 
after that point, her second duty is to take 
such action as will best aid to avert collision, 
but this second duty is not to be very 
severely pressed, & if the master of the 
vessel is found to have been watching the 
other vessel & doing his best. to make up his 
mind when to act, he ousht not to be held to 
blame for waiting a monet too long before 
acting.---THe RANZA (1808), 79 1. J.P. 2b, a 


sa hee :—Apprvd. The Ornes (£900). 79 TF 


aa, 
nsd. ‘The Otranto, [2930) b.o1t0. Refd. The Quilt of 


ing almost end on, showing red Vieht to red 
light, & defts.” vessel ported sinchtly. When 
still a long way off pltis. vessel wroiagls 
starboarded & showed her preen.  Uetts.’ 
vessel then kept: her course & speed, & the 
vessels approached close together, green ta red, 
Not more than one minute before the collision, 
defts.’ vessel sounded a short blast & hard 
a-ported, & afterwards hefore the collision 
stupped & reversed; pitis.’ vessel blew a 
short blast in reply, but by some mistake 
starboarded instead of porting, though, if 
she had ported, there would have been no 
collision :—Held: defts.’ vessel was bound 
under Art. 21 of the Sea Regulations, 1807, 
to keep her course & speed until the other 
vessel could not by her own action alone 
avoid the collision. —Tr OrRNEN (1000), 79 
L. J. P. 23, n.;3; 167. L. R. 149; 44 Sol. Jo. 
195, C. A.; revad. on other grounds (1901), 
17 T. L. R. 369, OH. L, 

Two steam vessets, the 
K. M. & the O., were approaching each other 





eed 
° 
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PART XII. SECT. 3, SUB-SECT. 5.— | 
C. (f) i. 


sf. Bare stecrage way.]— EASTERN S.S. 
Oo., LTD. v. CANADA ATLANTIC TRANSIT 
Co., (1928) Exch. C. R. 129.—OAN. 


PART XII. SECT. 3, SUB-SECT. 5.— 
Cc. (f) iv. 


sx. Ten knoais.}-—-OLREN & CoO. vw. 
8.S. Princess ADELAIDE, 8.S. Hamp- 
Lg e Cc. P. R. Co., 11930) Ex. Cc. R. 

4D. L. R. 778: affo., ie 3 
L. R. 423.; varg., (1929) 3 D. L. R. 
383; Ex.C. R. 199: 2W. W. R. 629; 
41 B. c. R. 274.—CAN. 


PART XII. SECT. 8, SUB-SECT. 5.— 
—C. h). 


$757 1. M(Aled. 8 duly ee 
approaching. e question whet 
vessels approaching one another In a 


fog should uot merely stop thelr engines 
but also their way, or reverse their 
engines, must be decided under the 
circumstances of euch «ase. In the 
resent case it was: held that tho 
a which did not reverse her enginos 
immediately after hearing the second 
whistic of the 4., did not “ navigate 
with caution,” within the meaning of 
art. 16 of the Collisiou Regulatione, 
after, at least, she heard that whistle 
& thereupon should have realised that 
ax it showed no indication of broaden- 
iug the danger wus imminently In- 
creasing.—-OJSEN & Co. (OWNERS OF 
THE “ Tamprwoum”’) v. “ PRINCESS 
ADELAIDE,”. CANADIAN Paciric RY. 
Co. (OWNERS OF ‘“ PRINCESS ADE- 
LaIDE ”’) v. “ Hampy s C. 
Adm.), {1929} 3 D. L. R. 383; Ex. 0, R. 
99: 2 W. W. R. 629; varied, {1930} 
3D. L. R. 423; ag. {1930} 4 D. L. R. 
778: Ex. C. R. 10.—CAN. 
19 


PART XII. facial rh SUB-SECT. 5.-~ 
e { )e 


sh. What anununta to.j}--A vessel In 
fog shonld run at auch a speed that 
upon sighting an approaching vorsel, 
she can pull up in the distance she can 
see. Art. 16 does not require a verKel 
running in fog to reverse her engine 
upon hearing of a fog signal apparently 
forward of her beam, but only to Hn 4 
ber engines & then navigate wit 
caution, & as the /. could come to a 
stop in thirty feot & could ace a vessel 
at three hundred fect, she was vavi- 

tiug with caution within Art. 16, 
e was not od upon to reverse 
before she did. OLAEN & Co. v. 8.3, 
PRINCESS ADELAIDE & 3.3. HAMPHOLM 
v. CANADIAN Paciric Ry. Co., (1930) 
Ex. C. R. 10; 40D. Lb. R. 778; affy., 
(1930) 3D. L. BR. 423; varg., jidzy 

D. L. R. 3 3; ‘ ° . e 9; 2 
W. W. it. 629; 41 B.C, R. 274.--CAN. 


‘Cases 6935c—-6064a. ENGLISH AND Empire Digest SUPPLEMENT. 


on crossing courses of nearly a right angle at 
a joint speed of nearly 30 knots. The O., 
the stand-on vessel, had the K. M. broad on 
the port how at a distance of several miles. 
As the bearing of the K. M. did not alter, 
the O., when the vessels were under three- 
quarters of a mile apart, hard-a-starboarded 
to pass under the stern of the K. M. & 
sounded two short blasts. Twenty or thirty 
seconds afterwards the K. M. hard-a-ported 
& sounded one short blast, & the two vessels 
came into collision less than three minutes 
after the alteration of course by the O. It 
being admitted that the K. M. was partly 
to blame for the collision, the question was 
whether the O. was also to blame :—Held: 
the master of the O. was justified in acting 
when he did, but not in starboarding & main- 
taining his speed. We ought, first of all. to 
have stopped & reversed his engines &, in 
addition, whatever action he took should 
have been under a port helm :—Held: both 
vessels were to blame.—KITANO Marv S.S. 
OwNERS v. OTRANTO S.S. Owners, THE 
OTrayto, [1931] A. C. 194; 100 L. J. P. 
11; 1441. T. 251; 47 T. L. R. 168, H. L. 
Annolation :-—Refd. The Bremen (1931), 47 T. L. R. 505. 


5988. Add. Annotation :—As to (8) Consd. The 
Otranto, [1030] P. 110. 


5960. ‘Add. Annotation :—Refd. Kitano Maru S.S. 
v. Otranto S.S., [1931] A. C. 194. 


5965. Add. Annotation :—Refd. The Otranto, 
[1930] P. 110. 


Se ah Annotation :—Refd. The Vectis, [1929] 


6038. Add. Annotation :—Reld. The Otranto, 
[1930] P. 110. 


6039. Add. Annolation :—Consd. The Otranto, 
[1930] P. 110. 


6050a. Navigable channel divided into two fair- 
ways.|---Tne ZitLai, No. 6064a, post. 


6064a. —-—.]-—A collision occurred between pltfs.’ 
& defts.’ steamships in a part of Queenstown 
Uiarbour known as the inner man-of-war 
anchorage, where the navigable fairway is 
bisected by a line of Admiralty battleships’ 
mooring buoys, thus forming a northern & 
vw southern channel. The two vessels were 
navigating, pltfs.’ steamship up & defts.’ 
steamship down, the northern channel, & 
the collision was found by the ct. to have 
taken place on the south side of the said 
channel. By virtue of their powers under 
Dockyard Ports Regulation Act, 1865 (c. 125), 
the Lords Comrs. of the Admiralty exercise 
authority over Queenstown Harbour as a 
dockyard port, but by Order in Council of 
Aug. 10, 1903, it was provided that a fair- 


way would be kept through the inner man-of- | 








war anchorage, & in 1909 the Cork Harbour 
Comrs., ‘‘in pursuance of the powers vested 
in them by the Cork Harbour Acts, 1820- 
1903,”’ issued with the approval of the Board 
of Trade & the consent of the Admiralty, 
required by sect. 60 of the Cork Harbour Act, 
1903, bye-laws for the regulation of navigation 
in Queenstown Harbour. By bye-law 41: 
‘Any regulations for preventing collisions 
at sea for the time being in force, under the 
provisions of the Merchant Shipping Acts, 
shall be deemed to apply to the port, & shall 
be construed as if the following bye-laws, 
Nos. 42 to 52 (inclusive), were added thereto, 
& the entire fairway shall be deemed to be 
a narrow channel.”’ By bye-law 53: ‘‘ The 
foregoing bye-laws, where they refer to any 
part of the man-of-war anchorages or any 
other part of the dockyard port, shall apply 
to any merchant ships that may be 
temporarily using such parts of the port.” 
The interpretation clause prefixed to the said 
bye-laws defined ‘‘ fairway "’ as ‘‘ the space 
within the port for the time being reserved 


.. a8 a highway for vessels in motion.” In 


1916 the Harbour Comrs. issued a ‘* Descrip- 
tion of Fairway,”’ para. 6 of which was as 
follows: ‘‘ From the eastern limit of the 
inner man-of-war anchorage to the White 
Point Buoy there are two fairways—the 
northern fairway & the southern fairway. 
The northern fairway is bounded on the 
north by an imaginary tine from 20, fathoms 
south of Copper Point Buoy to the western 
end of Queenstown Deep-water Quay, & 
thence towards White Point House until 
Rushbrooke Church bears N.W. by W.1W., 
& thence to White Point Buoy showing a 
fixed white ligbt, & on the south by the line 
of Admity. battleships’ mooring buoys. 
The southern fairway is bounded on the 
north by the line of Admlty. battleships’ 
mooring buoys, & on the south by the line 
of Admlty. torpedo-boat & other mooring 
buoys along the north of Spit Bank & Haul- 
bowline ” :—Jl/eld: subject to the gencral 
overriding jurisdiction of the Lords Comrs. 
of the Admiralty, the Harbour Comrs. have 
power to reserve space within the port as a 
highway for vessels in motion, & that the 
effect of the bye-laws, as explained by the 
reservation contained in the “ Description 
of Fairway,’’ was to constitute in the Inner 
man-of-war anchorage two separate fainvays, 
divided by the line of mooring buoys, in cither 
of which vessels, whether proceeding up or 
down the harbour, were entitled to navigate, 
& pltfs.’ vessel was alone in fault for the col- 
lision for failing to keep on her own starboard 
side of the northern fairway, in compliance 
with art. 25.—-Tuge Zima, [1929] P. 266; 
98 I. J. P.124; 141 L. 7.174; 45 T. LR. 
440; 17 Asp. M. L. C. 604. 
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PART XII, casas SUB-SECT. 5.— , OCEANIC STEAMSHIP NAVIGATION Co., ; movement of the other vessel, & they 


5961 fi. Véssel entering or learing 
Lines, Lrp., [1928] Exoh. C. R. 165.— 
CAN. 


6961 i. Although ai veasel : 
emerging from a dock must be navi- sj. Negligent 





Ltp. v. SS. “ Lingan ” 
8.S. Co., Lrp. v. 8.8. ** Doric” (Que. | ernergency resulting from _ their 
dock.\ — RINFRET tv. CANADIAN SS, | Adm.), [1929} Ex, 


& Ltvnean | must be prompt to signal in case of 


C. R. 71.—CAN. mancauvres. Carelossness or negicct 


to so act, if damuge results therefrom, 


PART XII. et 3. SUB-SECT. 5.— | is negligence for which each vessel 
* a e 


offending is Wable.—EasTERN STERAM- 


navigation — What | SHIP Co. vw. ** Antcer,”’ J. P. Porrer & 


gated with utmost care, yet other | amounts fo.|—" Wencutra ’v. BEECH: | SONS, LTD. vb. ** WARREN,” [1927] 


vessels should be mancenvred with | BaY.’’ BEECHRAY S.S. Co 
consideration to the difficnities of the CHITA," [1928] Exch. C. R. 178.—CAN. 
C) sk. Duties : : 
manocuvrea & caution to be faken tn | two vessels es ie ee 
kuch cases all depend on the distance | channel, careful watch must be kept 


vessel that is emorgi 


_o. Wen. | Exch. C. R. 228.—CAN, 


PART XII. sachs ao ere 5.— 





i. ——.--A collision occurred 


m 
at which the ships sight cach other.— | by tho masters of each vossel over the | between the 7., & the 3cG., soon after 


20 


. 6104. Add. Annotation :---Refd. 


The Otranto, 


[1930] P. 110. 


6104a. Right to give signal—Vessel without steer- 


re way.] — CLAN Line StrzameErs, Lp. 
(OWNERS OF THE ‘“ CLAN STUART’’) », 
UsksiDE STEAMSHIP Co., Lrp. (OWNERS OF 
a USKIIAVEN ’’), [1929] S. C. (II. L.) 69, 


6115. Add. Annotation :—Refd. The Vectis, [1920] 


P. 204. 
Su,n-sect. 94.—ScHELDT. 


6163a. Vessel turning—-Duties of other vessels— 


Both to blame.|—By Article 40, r. 3, of the 
Scheldt Bye-laws a vessel turning in the 
river must give- the appropriate signal, & 
every vessel in the vicinity (‘‘ proche ’’) 
proceeding against the tide must stop her 
way over the ground, & every vessel pro- 
ceeding with the tide must slacken her speed, 
until the vessel turning no Jonger presents 
any obstacle ‘‘ aw pussage.”’ 

Applts.’ steamship C., a collier, bound up 
the Scheldt with the tide, had ahead of her 
the steamship A.. which sounded the appro- 
priate signal, that she was going to swing to 
get head on tide. Resps.’ vessel B., one of 
the Harwich & Antwerp mail boats, was 
coming down the river at her full speed of 
14 knots. She saw the lights of the C. 
coming up astern of the dA., & when she 
got down towards the A., which was blocking 
about half of the navigable waterway of 
some 1,000 feet, she saw the lights of the C. 
coming under the stern of the A. on the B.’s 
side of the waterway. The B. kept her speed 
until about one minute before the ecilision 
when she slowed, &, about half a minute 
afterwards, stopped & went full astern. 
The President absolved the B. from blame 
for the ensuing collision on the ground that 
Article 40, r. 3, did not apply to her under 
the circumstances, as there was ample 
waterway for her on her own proper side of 
the river under the stern of the A. He held 
that the B. was justified in keeping her speed 
‘“until her master saw that there was an 
element of risk in the turning movement of 
the A. combined with the oncoming of the 
C. but before that risk had developed.” 
held the C. alone to blame for over-star- 
boarding into the water of the B. & for not 
sounding a signal that she was starboarding. 
The owners of the C. appealed :—Held: 
Article 40, r. 3, is directed, not to the moment 
when the approaching ships get up to the 


He 


i 
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Vol. XLI.—Shipping. Cases 6104—6212a. 


turning ship. but to the time when they are 
coming towards her & do not know where 
she may be when they get up two her; the 
ship coming against the tide cannot excuse 
herself by saying that when she arrived in 
the vicinity of the turning ship there was in 
fact room for her to pass; (per GREER, L.J.) 
r. 3 is a regulation for the purpose of ensuring 
the safety of vessels navigating the river at 
the time the turning movement is taking 
place quite as much as it is directed to the 
safety of the turning vessel herself, & that 
the rule has to be applied until the turning 
vessel no longer presents any obstacle ‘‘ aw 
possage’’; & (per Cur.) while the C. was 
to blame, the B. was also to blame for keep- 
ing her speed & not stopping & reversing her 
engines until the risk of collision was apparent. 
Decision of the President varied by holding 
both vessels to blame in equal degrees.— 


THe “CHatwoon,” [19380] PP. 272; 100 
lL. J.P. 1; 143 8. T. 735, CL. A. 
6166. Add. Annotation :---Generally, Refd. The 


Otranto, [1930] P. 110. 
6174. Add. Citation :—17 Asp. M. lL. (. 289. 


6195. Add. Annotation :-—Expld. The Vectis, [1929] 
Pp. 204. 


6212. After this case add :— 


I. Vessel leaving Dock. 


6212a. St. Katherine’s Docks --- Sufficiency of signal. ] 
—Bye-law 26 of the Port of London River 
Bye-Laws, 1014-21, provides that ‘A 
steam vessel coming out of dock or Jeaving a 
wharf or tier shall signify the same by a pro- 
longed blast of the steam whiatle, execpt in 
the case of a vessel coming out of the St. 
Katharine Docks requiring the baseules of 
the Tower Bridge to be raised in order to get 
into position in the river which shall signily 
the same by a prolonged blast of the steam 
whistle followed by three short blasts in 
rapid succession.” 

Defts.’ steamship having, on the Hood tido, 
come stern first out of the lock of the St, 
Katharine Docks into the Upper Pool of the 
Thames, was in collisson with the pitts.’ 
steamship. When entering the Jock defta.’ 
steamship sounded @ signal of one Jong blast, 
followed by three short. blasts, & this signal 
she twice repeated as she passed through the 
lock & into the river. It was contended for 
pitfs. that she ought in addition to have 
sounded the prolonged blast mentioned in 
the first part of bye-law 26:--4feld: the 





ane ene eet ene ttn en 





midnight, in a narrow channel of tbe 
St. Lawrence Liver between buoys 
23 & 24, south of the fairway, & close 
to buoy 23. The weather was fine & 
clear, somewhat overcast, but without 
baze, & visibility was guod. Both 
ships were guing at full speed. The 
JMUcG. outbound, wzoing with the stream 
& a tide of 3 knots an heur & the /. 
inbound. When the J7cG. was abreast, 
of the buoy 24 she gave a onc-blast 
signal which was answered by the /. 
when abreast of buoy 23, indicating 
that they would pass port to port. 
The 7. always going at full speed, then 
directed her course to port Instead of 
keeping to starboard. contrary to the 
signal given, & to Art. 25, shoving the 
McG. to the south; & the collision 
occurred, the 7. striking the Afc@. on 
the port side just amidships, with her 
port bow :—Held: as the to vessels 
were travelling port to port after 
exchanging signa indicating they 
would keep thelr course, the speed of 


| 


collision, 


the Jc. _ a dee adn TT to the 141.--CAN. 
u at the collixiou was | 
entirely due to the faut of tho JZ. In | PART XII. SECT. 8, SUB-SECT. 6.— 
not keeping to starbourd of the G. fa). 
6121 fil -——-- Jn narrow channel 


chanuel & neglecting to slow up or 
stop ax good pena required, — 
STANDARD O1L Co, oF NRW _ JEUSKY 
v. S.S. “ Ikana,” [Npuatry 3.8. Cn., 
Lim. v. S.S. JamEs McGKre (Qne. 
Adin.), [1929] Ex. C. Kt. 230.—CAN. 

ni, —— .J— UNITED STATER SHIPPING 
Board v. THE Surp ST. ALBANS (1928), 
23 8S. RN. S. W. 9; 45 N. S. 
W. W. N. 104.—AUS. 

n= ii. .})—* HocHEeELsaGa ” 
Drevrvus & “ Leoroip,” [1940] 
D. L. R. 529. —CAN. 


PART XIL. SECT. 3, SUB-SECT. 6.— 
F. ta) |. 

a i Foilure to answer due to 
agony of colitsion.}-—C. P. R. v. 8.8. 
ROSECASTLE, DOMINION SHIPPING Co, 
v. S.S. MonTROoSE, [1131] 4 D. L. R. 
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~—(theck aignal.j--Whhere a vessel is 
overtaking another in a narrow channel 
such as ithe Wellund Cunal & signifies 
ber desire to pass by blowing oue blast, 
but receives no reply, she is bound to 
wait, & not attempt to go forward #o 
as to affect the overtaken veesel until 
permission fs obtalued. Rule 29° of 
the Rules of the Road for the Great 
Lukes is linperative, & overrides the 
General Rules which deal wlth con- 
ditions pot covered expressly by said 
ule. 
The check '’ signal ik uot recognised 
by the Great Lakes Itules, & its mean- 
ing & effect can only be determined by 
the circumstances under which It. ts 
ven &  received.~—SINCENNES-MUC- 
AUGMTON LINES v.‘' STEEL CIEMIST,”’ 
{1928} Exch. C, RR. 182.—CAN, 


Cases 66094a—7910. ENGLISH AND Emprre Dicest SupeLeMENT. 


delay admitted liability for 95 per cent. of 
the proved, damage. Pltfs., having practi- 
cally exhausted their financial resources in 
providing the plant necessary for the per- 
formance of their contract, found themselves 
unable to purchase another dredger to 
replace their lost vessel & therefore, after an 
interval of several months, hired a substitute 
at a high rate of hire. In the result pltfs. 
incurred expenses very much in excess of the 
actual value of the lost dredger. At the 
reference to assess the collision damage the 
registrar allowed the greater proportion of 
pltfs.’ claim. He found that ‘in the 
emergency which had arisen through the act 
of defts., pitfs. acted reasonably & from a 
business point of view no fault can be found 
with their action’? & that ‘' the hiring of the 
[substitute dredger] to complete an im- 
portant contract ... was clearly a direct 
& natural result of the collision & was . 

a reasonable step to take.” By motion defts. 
objected to the report of the registrar & 
sought to have it varied on the ground that, 
in so far as the damages were increased by 
pitfs.” lack of financial resources, such in- 
creased damages were not the normal conse- 
quences of the collision & were too remote to 


be recoverable :—Held: the proper method 
of assessing the damages was not to deter- 
mine what the normal dredger owner would 
have suffered by the loss of his dredger & 
then rule out other items of damage as 
too remote, but to examine what pltfs. 
actually claimed to have lost & thei” test 
each item by the plain criterion whether it 
was properly & necessarily incurred; the 

registrar had rightly followed that method 
in assessing pltfs.’ claim & the motion must 
be dismissed, with costs.—THE EDISON, 
oe 230; 100 L. J. P. 183; 47 T. L. R. 


6706. Add. Annotation :—Apld. A.-G. v. Glen Line 
& Liverpool & London War Risks Insce. 
Assocn. (1929), 34 Com. Cas. 309. 


6708. Add. Annotation :—Apld. A.-G. v. Glen Line 
& Liverpool & London War Risks Insce. 
Assocn. (1929), 34 Com. Cas. 309. 

6736a. Allowance to charterer under cesser clause. | 
—THE Essex Envoy, No. 2104a, ante. 

6742. Add. Annotation :—Refd. The Point Breeze, 

+ [1928] P. 135. 

6758. Add. Annotation :—Refd. Engelke v. Mus- 

mann, [1928] A. C. 433. 


Part XIV.~-—Wreck. 


6794. Add. Annotation :—As to (2) Consd. Dee Con- 


servancy Board v. McConnell, [1928] 2 K. B. 


- 169. 


6796. 


Add. Annotation :—-Consd. Dee Conservancy 
Board v. McConnell, [1028] 2 K. B. 159. 


6797. Add. Annotation :—-Apld. Dee Conservancy 


6807. 


6809a. 


Red Ree AL oe ae RE Cone Ls ential Lait che ae erme gets Sree Senet oils Ame 


Z cest such a vessel, so that the test of market 

PART X11. SECT. 6, SUB-SECT. 5.—J. | value was not available. The Lord 
Ordinary awarded the pursuers the 

» 1926, cost of a reasonably efficient second- 
hopper digger barge rg0 belonging to the hand hopper barge 
the Clyd jon was adapting it for their neir special —_ 


6711 i. ——- No market for hai 
type of ship.)}—On Aug. 14 


trus 


Board v. McConnell, [1928] 2 K. B. 169. 


Add. Annotations ;—As to (1) Consd. Dee 
Conservancy Board v. McConnell, (1928] 
2K. B. 1560; G. W. Ry. v. S.S. Mostyn, [1928] 
A. ©. 57. Refd. Allgemeine Versicherungs- 
Gesellschaft Helvetia v. German Property 
Administrator, [1931] 1 IK. B. 672; Ruislip- 
Northwood Urban District Council v. Lee 
(1931), 145 L. T. 208. 


——.]—A ketch belonging to 
defts. sank, owing to their negligence, in a 
river, of which first pltfs. were the con- 
servators, & thereby obstructed the naviga- 








tion of the river & second pltfs.’ wharf & 
the approaches thereto. Immediately after 
the sinking of the ketch, & before any 
expenses were incurred in removing her, 
defts. abandoned her. YPltfs. jointly incurred 
expenses in removing the obstruction, & sued 
to recover the amount from defts. :——Ield: 
(1) the ketch having sunk through the 
negligence of defts., they became liable at 
common law for the damage caused by the 
obstruction to the navigation of the river & 
the blocking of the approach to the wharf, 
& they could not escape liability for that 
damage by abandoning the wreck; (2) the 
damages recoverable were the reasonable 
cost of removing the obstruction. — DEE 
CONSERVANCY BOARD v. MCCONNELL, [1928] 
2K. B. 159; 97 L. J. K. B. 487; 138 L. T. 
656; 92 J. P. 54; 26 1. G. R. 204; 17 Asp. 
M. lL. C. 433, C. A. 


Part XV.—Salvage. 


7056. Add. Annotations -—Ax to (2) Refd. Akt. 


Ocean wv. Harding. (1928] 2 K. B. 371; 


Fiumana Socicta Di Navigazione v. Bunge & 


Co., [1980] 2 K. B. 47 ; Tempus Shipping Co. 
aw Louis Dreytus & Co., [1931] 1K. Bb 195. 





0 Naika 


sunk tn colliisien with the a.s. ee Held: the Lord 


admitted that those in charge 


were solely to blame for the a Abcldent, not erroneous. 


to assess & recover damages for (int 


alia), 


the loss of. the barge, it was PART XIII. SECT. 2. 
proved that there was no market for 


asscasiug the value of the barge was 
LYDE Navigation 
In an action at the instance of the | TRUSTEES t. BOWRING — Co., LTp., 


| 

purpose : | 
bla as’ ‘s Tnethod of a 
tea brought on Jan. 24, lat (1929) 8. C. 715.—SCO | 


7881. Add. Annotation :—Consd. Louis Dreyfus & 
Co. v. Tempus Shipping Co. (1931), 47 
T. L. R. 642. 

7910. Add. Annotation :—Refd. Tempus Shipping 
Co. v. Louis Dreyfus & Co., [1931] 1 K. B. 195. 


COLUMBIA wv. * Pactrico Foam,” [1928) 
2 ae R. 877; [1928] 1 W. W. R. 965. 


the cost of | pany xv. SECT. e, SUB-SECT. 1.— 
» (&@ 





— scp erie 
datwace Co., Lrp., & VANCOUVER 
DRYDOCK & "SALVAGE Co., Lrp. v. 
THE gee ai: a ome INSURANCE 
Co. v. THe M8. 
Bs “ies, asst) 3 LW. W. R. 158; 2 


hi. —-— Bridge.}--A.-G. FOR BRITISH 


a» 24 


Vol. XLI.—Shipping. Cases 8002—8408. ~~ 


Part XVI.--Pilotage. 


8002. Add. Citation :—17 Asp. M. L. C. 338. servancy Board . Federated Coal & Shipping 
8080. Add. Annotation :—Distd. Humber Con- Co., [1928] 1 K. B. 492. 


Part XVII.—Shipping Casualties. 


8057. Add. Annotation :—Refd. The a Star (1927), 97 L. J. P. 49. 


Part XVII]—Limitation of Liability of Owners and Others. 


8083. Add. Citation :-—17 Asp. M. L. C. 270. than the #. had been docked :---Held- even 
Add. eae -—Consd. The Ruapehu assuming pltfs. exercised any power over 
(No. 2), [1929] P. 805. Refd. Gosse Millard the EF. docks within 1900 Act, s. 2 (1), those 
v. Canadian Government Merchant Marine, docks were not within ‘‘the area’ con- 
American Can Co. v. Same, (1927] 2 K. B. templated by the sect., namely, the area 
4382. containing within it the particular dock in 


which the damage was caused; & pltfs. 


8099. Add. Annotation : ;—Aa to (2) Consd. Tempus were entitled to a limitation decree based 





are ping Co. Co. v. Louis Dreyfus & Co. (1930), on the tonnage of the #---Tre Ruarenu, 
No. 2, [19289] P. 805; 98 1. J.P. 107; 142 
8108. Add. ea Gat :——Ae to (1) Consd. Tempus L. T. 96; 45 7. 1. R. 6573 18 Asp. M. L. CG. 
shipping Co. v. Louis Dreyfus & Co., [1931] 64; sub nom. Green (R. & H.) & SiLiey 
B. 195. Refd. Cosmopolitan Shipping Wer, Lrp. v. Ruapenu S.S. Ownmrs, 35 
_ Co. (Inc.) v. Hatton & Coukson, Ltd. (Liver- Com. Cas. 86. 

pool) (1929), 143 L. T. 296. . 8108. Add. Annotation :—-As to (1) Refd. Orcat 
8108a. Loss direct consequence of fire.]-—- Western Ry. Co. v. Kassos Steam Navigation 

Tempus SHIPPING Co., Lrp. v. DREYFUS Co. (1930), 144 L. T. 121. 
(Louis) & Co., Lrp., No. 3099a, ante. 8121a. Whether Merchant Shipping Act, 1906 
8104a. Dock owner with controlling interest in (¢. 48), s. 69, retrospective.|---Above sect, 
second dock—Whether second dock included with reference to the calculation of the 
in ‘‘the area’? for purpose of calculating tonnage of a steamship for the purposes of 
Hability.]-Pltfs., a limited co., owned docks limitation of liability, is not. retroapective 


—, 


at B.,in one of which defts.’ vessel R. received 
damage. The #. was the largest vessel 


so as to apply to a collision occurring before 
the Act came into operation, though the 


which had been in those docks within the Jimitation of liability action was commenced 
statutory period, but plitfs. also had a con- after the Act came into “i eration.—-~Titts 
trolling interest in docks at F. owned by LANGDALE (1907), 76.1. J. P.154; 23 T. 1. 1. 
another limited co. in which a larger vessel 683. 


Part XIX.-—Liens on 1 Ship, Freight and Cargo. 


8215. Add. Annotation :—Consd. Dee Conservancy 
Board v. McConnell, (1928] 2 K. B. 159. 8498. Add. Annotation :—Refd. ‘The London, 
8216. Add. Annotation ;— Refd. G.W. Ry. vw. (1931] P. 14. 
S.S. Mostyn, [1928] A. C. 57. | 





ET ee ea ferent pms Oe ee =: Senge 








re. 





ne Oe et ERS telat ab eaeeemease 


PART XVIII. SECT. 1. words “ engine-room space deducted ” | tonnage of a vesrel for the above 


am. Whet ital as found in Canada Shipping Act, irpose is to add to the nof. register 
Crown. sdbrsiied B08 of Morchene Siig: R. &. C., 1927, 8. 904, & in the corre- ban iacu: as shown by ‘the #hip’s 


Ping Act, 1894, as amended by Mer- sponding yaa of the Merchant | cortificate of re iat ry. the tonnage 


chan hi} in Act, 1894, refers to the | therein deducted ‘on account of 
& st Shipo| on (ula bility of Sbipown the Shipping. allowed for propelling power | space required for propelling ote es 
Hability of shipowners in certain cir- | 88 appearing in the certificate of | Tuk MILLIMUMU. oS WO), 80: 
cumstances to an amount not exceeding | registry. In calenlating the tonnage | N.S. W. 401; 47 N. AW. We NaH, 
£8 for each ton of their ship's tonnage, Sea itne Tha ee Ne eee AUS. 

ceedings, tho tonnage ‘allowed for the 
Bours ArRiCAN Hinwars nie. ower propelling spare must be added | PART XIX. SECT. 1, SUB-SECT. 1. 


Smith's Coasters (Pry.), | to ¢ tonnage. — FAsTERN Whether aasiynable.|—~- Held: in 

Lap. ( (1930), 51 N. L. R. 174.—8. AF. aah Co. pela rs CANADA ee ahr an notlon for damages by colllaton, 
ANSIT {1920) Ex. C. R. 103. | the sale of one of the ships by the owner 

PART XVIII. SECT. 5, SUB-SECT, 4. — CAN. doce not disentitle bim froin euforcing 


a maritime Hen on the other ship. 


g ii. —— ———.}--Held : for ra 
urpo Hen is du goneral, & in such a 
a hob of showing Wraticet the y ser of limitation of. Habilit a ne this is GH ledibie: -—- DUFF 0. 


on distinct 
Bass they must therefore | aden, Merchant, Skip ey Act, 1804) | tine * Proaress,” [1928] Exoh. C. Rt. 
6 


oponatot 
establish that the second collision Shipping Act, 1996, s, the words | 157.--CAN. 
78, 


paneed. the Oe On noeo ee 503 of the Act of 1894, & in r. 3 in | PART XIX. SECT. 1, SUB-SECT. 4.— 
“RR. Mackay,” [1929] 8. C. | Sohed. II. thereto, mean the whole of - (a). 
(Ot. of Bees, ) 401.-—-8COT. the space oocupled by the propelling bi. ——.}-—Services 6 performed 


‘ b man to superintend the 
_ PART XVIII, SECT. 5, SUB-SECT. 5. engine oF 8, MeomenlP. lordingly, the | installation (OF eechinery in a sbip, to 
¢ii-—— —— ——-.}--Hadd: the method of calculating the | have charge of all the operations 


25 | 46* 


an. Onus 0 of proof. Held : the onus 
nee on peat 








Cases 8750—8788, 


8750. Add. Annotations :—Consd. Olan Line 
Steamers v. Board of Trade (1928), 140 L. T. 
383; The Clan Matheson, [1929] C. A. 
514. Refd. a 8.8. Co. v. Board of Trade, 
{1928] 2 K. B. 834. 
8751. Add. Apnclations :—Consd. Hain 8S.S. Co: 
v. Board of Trade, [1928] 2 K. B. 634. Refd. 
Clan Line Steamers v. Board of Trade, 
The Clan Matheson, [1929] A. 0. 614. 
8758. Add. Annotations pear ree 
Steamers v. late nes Trade, The Clan 
“Matheson [1929] A. ©. 614; Hain S.8. Co. 
». Board of Trade, gor | 2 K. B. 534, 
8754. Add. Annotation :—Refd. Clan ine Steamers 
v. Board of Trade (1928). 97 L. J. K. B. 735. 
8755. Add. Annotations :—As to (1) Consd. Clan 
Line Steamers v. Board of Trade, [1928] 
2 K. B. 557. Refd. Hain &.S. Co. v. Board 
of Trade, [1928] 2 K. B. 584. As to 
(2) Apld. Board of Trade v. Hain S.&. Co., 
{1920} A. C. 684. Consd. Clan Line Steamers 
ve peo Trade, The Clan Matheson, [1929] 


8755a. —— ——.]—The C. M. was re- 
‘quisitfoned on behalf of the Crown in 1917 
by a charterparty, which provided that the 
Crown should not be liable for marine risks, 
but should be liable for ‘ all consequences 
of hostilities or warlike operations.” Whilst 
80 requisitioned, the C. M. sailed from New 
York in convoy, destined for Nantes, then 
a war base, but also an ordinary commercial 
ort, with a cargo, 84 per cent. of which 
in weight was for the civil commissariat, & 
16 per cent. in weight was for war purposes. 

- She was the third ship in the second column 
from the port hand in the convoy, another 





Ae ee 


Clan Line ; 


Eweuish anp Empire Dicest SuPPLEMENT. 


veasel, the W. F., which admittedly was at 
all material times engaged upon & carrying 
out a warlike operation, being in the corre- 
8 onde position on the port column. 

ile the convoy was proceeding at night 
without lights the steering-zear of the C. M. 
suddenly broke down, she sheered seven pointé 
off her course & came across the bows of the 
W. F., by which she was struck & sunk. 
There was no negligence on the part of those 
on board the C. M.:—Held: (1) the 
arbitrator was entitled to find that the 
C. M. was at no material time engaged, 
upon or carrying out a warlike operation, 
notwithstanding a portion of her cargo 
consisted of war material; (2) the loss of 
the C. M. was not the consequence of a war- 
like operation, inasmuch as the dominant & 
direct. cause of the loss was the break-down 
of her steering-gear & her sheering off her 
course.—CLAN LINE STREAMERS, LTD. v. 
BoaRD OF TRADE, THE CLAN MATHESON, 
[1929] A. O. 514; 98 L. J. K. B. 408: 141 
LL. T. 275; 45 T. I. R. 408; 85 Com. Cas. 


_,.15; 18 Asp. M. L.C. 1, H. L 


Add. Annotation :—-As to (2) Distd. Board of 
Trade v. Hain S.S. Co., [1929] A. C. 584, 


8760. as Citations :—(1928] 2 K. B. 534; 139 
L. 568; 384 Com. Cas. 1; 17 Asp. 
M. L. C. 520,C. A.; affd. sub nom. BOARD OF 
TRADE v. HAIN S.8. Co., [1929] A. C. 534; 
98 L. J. K. B. 826: 147 L. T. 485: 46 
T. L. R. 550; 85 Com. Cas. 20; -°18 Asp. 
M. L. C. 15, FI. 1. 


ed 


Add. Annotation :—As to (2) Apld. Clan Line 
Steamers v. Board of Trade, The Clan 
Matheson, [1929] A. C. 514. 


Part XXVI.—The Trinity Masters. 


8788. Add. Annotations :—As to (1) Refd. The 





& Cake Mills (1930), 23 B. W. C. C. 529. 


Otranto, (1080) P. 110; Hall v. British Oil As to (2) Apld. The Tovarisch, [1930] P. 1. 
right to interest does not depend on | FR. v. con toon (1930) 8S. R. 130 thoreof :—Heli: on the Hct the 
the income earning ca gated of tho } 1D0.L. R. tee revsg, cae 11828)  ielealae of hire dixappeared, that 

Vhere interest | Ex. d "RS 4 9.—CAN, e controversy resumed itaclhf “late a 


a eae requisitioned. 
8 allowed, it le on the ground of express 
or implied contract or by virtue of a 
statute; & no such ground existed 
here. Interert was really aaked for 
here as damages for detention of the 
compensation money pending the 
ascertainmont of what wae due; & 
as such it could not be recovered.— 


she waa 
Ki 
& 


ying 
‘ll to deraiict 


28 


hj. ——~ Value at time of requisition. 
—The S. was requinition 
Canadian Government in 191 
1924 the claimant was notified of the 
release al ete pete At 
submerged, at 
ulk of no value, 
fused to take delivery 


} } Question of compensation for the value 
of the vesse) so Sppnerintens an.at the 
date of the requisition thereof, & not 
for the profits that couJd have been 
made out of the vessel during the 
Poant of peat als —MACKAY v. Re 
1928) ae - 149; on ap 
{1930} 8S. C be 130.—CAN. 


by tho 


In 
t that time 


Vol, XL 


SMALL HOLDINGS, SMALL DWELLINGS AND 


ALLOTMENTS. 





PART I. SECT. 5. 

sa. Agreement to quit before expiry of 
lease—Subsequent demand for renewal— 
Small Landholdera (Scotland) Act, 1911, 
s. 32.]--A statutory small tenant, under 
a lease terminating at Whit Sunday, 
1929, entered into an agrecment with 
hia {fandlord to quit the holding at 


ease 1926, the landlord under- 

cone tO buy the atraw produced at 
tho threshing of that year’s crop, & 
tay pay certain compensations. On the 
faith vot the ement the landlord 
advertised the farm for sale with entry 
at Martinmas 1926, & the farm wasn 
sold. The tenant, who knew of these 


* 





roceedings, rose to remove when 
he term arrived, some days later 
took up the Nation thet he was 
entitled to a renewal of his lease under 
above sect. (4):—lirld: above svot. 
did not apply to the cireumetances of 
the cnee.——CHEY N& v. PATERRON, [1929] 
S.C. (Ct. of Sessa.) 119.—BCOT, 


Cases 61203. 


SOLICITORS. 


ENGLIsH AND Emrprree Diaxzst SUPPLEMENT. 


“ 


Part Il—Admission and Registration. 
6. Add. Annotation :—Refd. Edwards v, A.-G. for Canada (1929), 46 T. T., R. 4. 





Part IV.—Solicitor and Client. 


699. Add. Annotation :—Refd. Re Lloyds Bank, 


Ltd., Bomze & Lederman v. Bomze, [1981] 


1 Ch. 289. 


813. Add. Citation :—affd. (1920), 45 T. L. R. 





904a. 
Sol. Jo. 387. 


——,]—Luck v. Mryren (1928), 72 


1096. Add. "Annotation :—Refd. Re Lloyds Bank, 


Bomze & Lederman v. Bomze, [1931] i 


Ltd. 
Ch. 389. 


1108. Add. Annotation :—Refd. Slingsby v. Dis- 


trict Bank, Ltd. (1931), 47 T. L. R. 587. 


Part Vi.—Remuneration -of Solicitors—Costs. 


1208. Aftor this case add :— 


Tender of debt without costs—-Before action 


No. 458; 


brought.]-- See BANKERS, Vol. III., p. 200, 


» rae selene sae 


PART Il. SECT. 2, SUB-SECT. 1. 


ex. Hffert of alteration of law—On 
right to admis -}--Appet. on July 30, 
1930, entered into aeitern articles with 
an attorney who had not been in 
practice for seven years. 
1980, KH. 8. C., Ord. 832, vr. 538 wan 
repealed & a new rule was substituted 
wi Pgs He aie i that no rakes § who 
ractixed In Natal for at least 
ees voats should be entitled to take 
undor articles any candidate attorney. 
Appet. applied for admixsion as a 
candidate attarney & the application 
wus oppoxod by the Law Society :— 
iield >: granting the Supieation. by 
entering into {be articles pA lead to t 
of r. 53 appeot. h Seauiped . 
right which was,preserved to him by 
sect. 13 of Act 5, hg a fe th DE 
“WS (1930), 61 N. L. 


PART II. SECT. 5. 


179 1. When application granted— 
eine called to the Bar-—~Ampoinied to 
judicial offi fice abolished. }-—-A 
solr., somites in 1894, was struck off 


d the latter 
until 19284, when, ae eal the ahanes 
of governinent in Ireland, the office 
was abolishod, Subsoquently he was 
called to the gr ate ar, Phe owing 


to ess, was comp a don 


rporated 
= Held odia not oppone the Sppucera | : 


the app rorigeee granted 

eyed of the cage, vis aint ep 
did not retire from his pees 
yomunrary, but owing to bea os : 
a a solr. he would not be an 
officer of, or prectise ot. in 
which he aat as a judge ; wards 
ve — peed che had 
hold judisial office, & during 


aepmeTee — R  E ERP SOY SRS ETE ED REE ra 


0 ne arene tees 





ad 


the ter of that time he had 
lived out of Treland ; & that the rearon 
for the oe hon an was the state of ue 
h hh required active oocu 
oar this motive displacing the { so 
of an se er or corrupt considera- 
tion e feta oni jon. apret. 
was, however an 
undertakin that e would Sot. “aeok 
inl eeathe audionne in any of the cts.— 
oLicTTORS AcT Srmm JAMES 
O’OonNNOR, [1930] I. R. 623.—IR. 


PART IV. SECT. 1, nieces 


LE & Sats v. 
ry Rn. 203.— 


---Where a solr. 
han GadeHaken legal business without 
a written retainer, & rwards has 
a dispute with the olient as to the 
authority conferred thereby, & there 
is SEE vet posh Hel 
assertion e . m accep C) 
olient’s denial = oe cold 
tion of the sone — 


1938) $ Ww. W.R., 705° d., 11038) 
BF L. me 83; 2 W. WLR ae AN, 
yes ning 








CeeEmnS CRS 


403 
McMILLAN, [1931] é D.L 
nari 








CT EAE. Tem 
t il. 


Jj —A 
vo the fact of his retainer ws 
ont without the production 
written r, but if the oily 
evidence as to retainer is on affidavit, 
maiste rely of 


FIELD "(1880), V. 
L. R. 94. oe 


PART IV. SECT. 1, SUB-SECT. 7.—F. 
_8; Joint retainer— Dental of lability 
** Reasonably ere or 


NORTHERN LIFE 
S180 Fe 612 
1938] § 8. a nd Al 


- 142; 


a6) 3D. Er eer 


3 0. age..e Nu Pek 
pots Whether aed 
No interest. }— 


between oo-defts, the 
co: ie no reason why 
a solr. w: lr, for one 


© eee Gs eaparais 


Getences. toa v. Guay OaMP- 


Contract, Vol. XTII., p. 327, 


Nos. 2720, 2721. 


eet os ne teen ees te 


BELL & Scarrow, (1929) 

». DL. Re ‘sre coe, Mi nine DL i 
e r 4 

Sag’ 1 W. W. R. 241.—CAN. 


PART IV. SECT. iC hala 2.— 
) 


ti-— Lana of solicitor.}— 
MORAN ¥. RCHEBIEAHORN (1858), 2 
P. hk. 261.—CAN. 


PART IV. SECT. 2, SUB-SECT. 2.— 
B. (d). 


sa. Sufiniission to judgment. ro 
Hanger RSTON Corrn., [1928] 1 D. L. HR. 
; (1927) 8. C. BR. 526.—CAN. 


PART IV. SECT. 8, SUB-SECT. 3.—B. 


ri. ae fume considerations 
which appl urchase by a so!r. 
from hig ol pate ann y also to a sale by 
asolr. to hin cliont; & the obligations 
of a clerk in the service of a solr., to 
whom the solr. has delegated a matter, 
or to whom the eolr.’s client goes direct, 
are no leas in the matter upon which 
the clerk proceeds than are the obliga- 
tions of the solr. himself. In such 
neces the solr.’s clerk will 


a8 





stand in a fiduciary relation to the 


alient, althougb there be no privity of 
contract between himaclf & such client : 
& before ese a own property toe to the 


client he will be bound to make full 
Se to Btn client of hia interest 
in such pro —~BLarm v. MARTIN, 
{1929) N. Z. jae . 225.—N.Z. 


PART VI. SECT. 1. 
ei. -—. 


seta 


307, Mad: Annslaton 2s fo (1) Consd. Re 


Debtor, [1929] 8 Ch. 146. 
1804s, To what court 


in Pp 
trates & at the assizes. 


ect of those 
their bill of coats tn wn 
attorney, who d it. 
applt. took out an o 


to pay them. The intent to to defrand | v. MURRAY, ROBERTS 

the solr. ar be inferred from the 

actions a the the. pete: ~--OBIREK v. 

BirrosT UNIC:PALITY & 

COLEMAN (No 3) 2), 198i) > W. W. R. 
. R. 478.—CAN, 


$69: 2D. L 
ri. — ——— ———, } The rule that 
e collusive settlement. between the 
parties to an action will not be per- 
mitted to deprive a solr. of his lien for 
costs, is applicable to the case where 
the action was one for da s which 
into ent.— 
A. R. varbelppesting LTD., 
Foster oe QUARRIE, fiat 1 ie 
% OW. R. 862; ue L. R. 58 
walt = No.cmtract to do work. at 
named.}—Re Soxricirors, [1931] 
1 iD. L. R. 819.—CAN. 


PART VI. SECT. 3, SUB-SECT. 3.—A. 


sb. Absence of agreement as to scale 
of commission—Effect.j—Where a solr. 
& client agree that the former's re- 
muneration for sata claim shall 
be a commission, but they decide to 
leave the matter of the scale of the 
coramission in abeyance, the solr., if he 
intends to exact payment accor 
Lecvl acale provided by Ord. 65, r. 27, 
29, should draw the oliont’s 
tion to said rule & give the client 
to understand that, in the event or the 
ae of commission, not fl: 
wise agreed agg i) ap 
fin de ent. ihe failure 
ent was held to be 
ood he present case for 
Vata me solrs. of their ope 


CAMERON v. BOUL 
an 93013 SW. W. Rigi, 4 D.L. R10a 
TD. R. 3 9.—CAN. 


se. * Fair & reasonable "—What te.) 
—jJn decal whether 
between a solr. & olient is 


ju 


ry fair & 


appeal les—Divisional 
_ Court—Not “ matter of practice & procedure * 
- “within Supreme Court of Judicature (Consolida- 
tion) Act, 1925 (c. 49), 8. 31 (8).}-—Resps., a 
firm of solrs., acted for applt. in defending 
him criminal proceedings 
Appit. was found 
guilty & sentenced to imprisonment. 
roceedings resps. delivered 
summary form to applt.’s 
A few years 
riginating summons 
under Solicitors Act, 1848 (c. 78), asking for 
delivery of a detailed bill of costs. 
master made an order for its delivery. 
judge at chambers set aside the master’s 
order, but gave leave to appeal :—Held: 
the appeal did not relate to a matter of 
practice & procedure within above:sub-sectiy,)” within above sub-sect., 


th 
aes 
FLETCHER 
ding to 
—He 
B 
contrac 
thin 
f 


Vol. XLII.—Solicitors. Cases 1007—1806e, 





not to the 


& therefore that the appeal la 
Ct. of Appeal but to the iv. Ct.—Re 
WirnEers & Co., isp ig B. 182; 99 


before magis- 2 Ch. 63. 


In 
ter 


The 
The 


1828a. 
W.N. 128. 


ny 








MURRAY, ROBERTSON & ‘THOMAS, 
(i980) 3 Ww. W. BR, 120; 4 Dz. L. R. 


PART VI. SECT. 3, SUB-SECT. 5. 


sd. Special agreement to look to third 
party for payment.}-—Where a retainer 
or employment of a solr. or counsel is 
rovod, coipied with services rendered, 
he burden of proof that some person 
other than the client was to pay for 
e services rests upon the purty 
asserting that such modo of payment 
was Mls McGRER & 


WILSON +. Ke LELAN  ¥, 
348; 2W. W. RR. 600.—CA 


PART V1. SECT. 5, SUB-SECT. 1.—B. 


se. rob cet Public Works Act, 
R.S. B.C. 1924, 9. 24.]—Under Public 
Works Act, R. & BB. C. 1024, c. 211, 
g. 24, the arbitrators :naly are vested 
with authority to grunt or withbold 
witness fees in the casc of any par- 
ticular witness, at any rate to the 
extent of deciding whether such fees 
should be included in the bil) of coste 
for taxation or not, & what amount of 
preparation was reasonably necessary. 
Gat Bros. & BURNABY ARBITRA- 
TION, [19281 1. W. W. R. 798; 39 
. CO. R. 470.—CAN, 


PART VI. aa woo 1.—— 
st. Whether solicitor entitled—-On 
withdrawal of general retaincr.}—A. 
solr. was retained by C. to conduct 
in an action 8, 
he retainer was not dispnted. The 
ted the eotlan until the 
the trial judge waa given. 
to appeal & pommencee 
Piccesuinss for an appeal. From that 
ime he took over from tbe solr. the 
conduct of & control of the proceedings 
& of the appeal, & th 


solr. conduc 


pigment of 


thereafter the solr. 
merely porformed such services as C. 
rom time to time ah git of him. 
‘The eolr. then sande herd ig bill of costs, 
in due tained on preacipe 
an order for its teention pureuant to 
Solicitors Act, s. $3 (c):—Held: OC. 
taking over the oon uct & control 
the proceedings put an end to the 
retainer, as Me had a right to 
, & the solr. waa agar entitled 
to claim payment of his , &, in 
the absence of “ 1 SEA noon, 
to have f Practve order for mite ot 
his —Fie S8AVIGNAC, Af Ob 
D.L. R. 688: 63 0. L. R. 680 N. 


‘PART VI. ‘ECT, 5. SUB-SECT. 3.— 


sg. Change 
solr ig retainer to d efend au Vaaioa: an 


terminated rie er the agin good 


soins. 
3 


L. J. K. B. 665; 1481. T 
540; 74 Sol. Jo. 464, ©. A. 


1545. Add. Annotation :—Refd. Re Louch, [1980] 


1582a, ----— —.---- 
from bill.]—-A solr. who has omitted the 
33} per cent. increase allowed by R. 
Ord. 55, r. 108, from his bill of coste can 
claim to have it allowed after his bill of 
costs has been taxed.—Re Loucu, [(1980] 2 
Ch. 63; 99 L. J. Ch. 421; 
74 Sol. J o. 887, 


1594. Add. Annotation:—-As ito (1) Refd. Re 
Louch, [1930] 2 Ch. 63. 


wer ee 


ji 


Pains 46 T. L. R. 


Omission of permitted increase 
S. O., 


143 L. T. 469 ; 


~.}--Re Fenton, [1894] 


Ce en iin te Saar ae 


“Heah iise is the chanee such a | break 
in the proceedings as to entitle the 
solr. to demand payment of bis bill 
without terminating the retainer, held 
that the month within which, under 
sect. 56 of ra Profession Act, bills 
of costs may referred to taxation 
did not begin to run until the change 
of solrs.—Jée LiGAL PROFESSION ACT, 
CANADIAN Bang ae COMMICRCR t. 
ANNABLRE, (1920) 2 D. L. R. $723 1 
W.W. RR. 700; 288 SN. OL OR. 613.-- 
CAN. 


PART VI. Gs et abate 3.-~- 


1996 it. Ss Re SoLrerror, f1939) 
ibook. it. Yr oO. CAN, 


PART VI. SECT, 5, SUB-SECT. 3.-- 


21621. Whether special circumstance. | 
-—The ee vousnii of client & solr. In 
not of itself a © special clreumstance,” 
within Legal Profession Act, &. 58, for 
allow! the taxation of a bill of costs 
after the cxpiration of said month; 
but it is a ¢cireumstanco that should 
always be considered on an application 
to allow such taxation.— /7te Lraab 
PROPEARION AT, CANADIAN BANK OF 
COMMERCE = % aetna {tuzo) 2 
D. L. R. 372; 1 W. W. R, 100; 28 
S. LL. R. 613.—--CAN, 


PART VI. sah: a 5, " ae 10.-—- 


sh. To ase cay ‘costes in the 
cause.’ }—MOLEAN v. RATREEIN, [1928) 
3 W. r R. 502.-~-CAN. 


PART VI. SECT. 5, SUB-SECT. 11.—-A. 


Bey ire reso of reference by covrt tu coata 
ed.”""}—In the reasons for judg- 
eae nacelle ae which doft. WH 
declared entitled a solr.’a Hen for 
costa, the ct., due iv a misconception, 
referred to the bill of conte In question 
as ‘* taxed.’’ ne bill of costs was not, 
rte be finally allowed & certified by 
the taxing officer until two months 

after the delivery of said reasons, 
Pitf. within 15 days after the giving 
of the certificate gave notice under 
rule 693 of an appl cee « nave the 
taxation reviewed 2 udge in 
chambers :—Held; raid judgment of 
the ct. paving not yot eet entered 
use of term “ ture did not 
prevent pit. from having the review 
of Angee on proceedcd Pike (No. Bh 
or PanaDe », a). 

(18501 3W. W re} : an 
WoW oR see: ARLE R. 

340, 438.—-CAN. 


PART VI. SECT. 6, SUB-SECT. 11.--B.. 
el. ~—— ——-» Jurtediction of court to 


Cases 2807a—3070a. Enouse AND EMprre Digest SUPPLEMENT. 


Part Vil—Amount of Costs Recoverable. 


2807a. Junior counsel. ]—Pltf.’s solr. employed a The Supreme Ct. Rules, Special Allowances, 
Queen’s Counsel & a junior to op a r. 14, that “ as to counsel attending at judge's 
motion for further time to answer. he ct. chambers no costs thereof shall in any case 
held that he was justified in so do & be allowed unless the judge certifies it to be 
ordered the taxing master, who ‘die: @ proper case for counsel to attend ”’ applies 
allowed the fees of the junior counsel, to to taxation of coste between solr. & client 
review his taxation.—Cooxe v. TURNER as well as between party & party.—He 
(1844), 12 Sim. 649; 50 E. R. 1282. CHAPMAN (1882), 10 Q. B. D. 54; 62 L. J. 


2818a. Counsel attending judge’s chambers. }— Q. B. 75; 47 L. T. 426; 31 W. R. 266, C. A. 


ee ae 


Part VIIl.—Solicitor’s Lien. 


3028. Add. Annotation :—Refd. Clayton v. Clayton, [1930] 2 Ch. 12. 


Part !X.—Solicitor’s Remedies for Costs. 


8451a. ——.]—Hornagnr v. Crew (1928), 72 Sol. Jo. 103. 


CO nn omer emote 


Part X.—Solicitors as Officers of the High Court. 


3684. Add. Annotation :—-Refd. Clayton v. Clayton, - 
[1930] 2 Ch. 12. iloaar = eran Aa v. DumMeEtTT (1930), 70 


3970. Add. Annotation :—Folld. Cooper v. Dum- 948. ; 170 L. T. Jo. 468 ; [1930] W. N. 
mett (1980), 70 1. Jo. 394. 


cent ene ee iene eta 


}—Re Gunr One, Kx p. Pratr | 3D. lL. R. 860; [1928] 2 W. W. R. 566. | from the order was dismissed. ees 
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extend. 
Gon. a7 3, R. N.S. W. 48.—AUS, —CAN. Damanen” (18 Ftoor + Lp na 
I EN, dD. L. R. 
PART VI. SECT. 5, SUB-BECT. 11. | FORE VE. SECE.: 7, SUR SEUr. Ae [1928] | W. W. R. 897; 39 B. O. R. 
a ° 


D. (a). 
eA se, ee Yipes P bagitr es plac of tttle—-Of assignee 
one et, mine as to wictnetesine | 0 of equity of redemption On eztension of | PART VII. SECT. 4, SUB-SECT. 2.— 
particular item should be allowed or ae Sy H fled seit ee by ante fee.) - (a). 
excluded ought rarely to be interfered “er question whother @:ts are 80 pi. ——- Site c right—Salvage. }— 
with on appeal, if iL appears he undor- peat bata Atala street aloes ne es The principle of salvage is the "key to 
stood the governing principle.—CaNna- within vay eee es Oo COM Pree e construction of Legal Profeasions 
DIAN EDUCATIONAL Fiums, LTD. & n the scale fee for effecting such , . B. C., 1924, 8. 104, which 
extension. The investigation of the} gives a solr. a charge on & a right of 


GOODART PICTURES INCORPORATED t. ‘ 
Honan & Nicnows Tunamngs, Lrp. | Honmtin feectce Conmeoted & the | Payment out of property * recovered 


te 





redemption is not so connected, & the rese ” servi 
(1028): 80 Be Os, He £8---CAN. coats of such investigation are not Caaluin for poate dis nole. for defend: 
2371 vi. ~~.) —— NOBLE v | covered Dv ne evalo fce.—Re Rvss| ing actions brought fer nal 
BROMILNY, (1928) 2D. L. R. 605; [1928] | (1927), 38 gt R. N.S. W. 7.—AUS. servines, eooda galt e pia 
1W. W. R. 899; $9 B.C. R.518.—CAN, minare ake ae wal therefore oe 
PART VI. SECT. 5, SUB-SECT. 11:—- B. (b). claim with respect to echanto’s 
D. (b) if. so. <Atlendunces before registrar to} lien action in which the mien was 
2415 8. Whether order madc.)— =yelseae ua an v. ee reduced was held to be within it.— 
Though the ct. will be desirous of | Lum (No. ax [1928] 1 | Mruuer v. Mad ae crag ala (1829) 3 
giving the Gronest weight to the | W. WEE R. 431; ; 130 B. C. R. 399.--CAN., D. L. R. 348; 2 W. W. R. 136; 41 
opinion of ¢ taxing master, on a B. C. R. 145.—CAN. 
question of the quantum of ye tee PART VIII, SECT. 3, SUB-SECT. 2.—A. 
eos, upon an appeal it is the 7 Sum paid into court by | defendant| PART VIII. SECT. 4, SUB-SECT. 6 
the ct. to review that Bh ag Ns —Deh ‘Dejendanl succcastul én at action— aq. Protection of Hen by deNaratory 
think that the master has cloar hy mad n second — Solicitor judgment —Jurisdiction of court.|——Cas- 
a mistake to reetify the mistake, & to tion bee ta relasner for casts of Are action ¥ t. Stuarr, (1928] 8 D. L. R. 879; 
give snob decision ax to it seems just.— | on sum paid in.}—Ray v. Hou (1928), ee O. L. R. 374.—C AN 
MELBOURNE PARKING STATION, 40 B. GC. R. 438,—CAN, 
Lrp. (IN LiquipaTton) (1929), V. L. R. PART X. SECT. 2, SUB-SECT. 4.— 
5.-—~AUS. PART VIII. SECT. 2, SUB-SECT. 5.—B. B. (a). | 
3182 iti, ——.]}—Deft. 3656 §. Delivery ordered. }—Not- 
PART VI, SECT. 1, SUB-SECT. 1. costs against the ‘times pitfs. Se one at of; withstan the (provisions of Lesa 
sl. Solicitor to execufor—" General eg had recovered a judgment against | Profession foe Act, 1915, 8. 8, 
counsel fee.”"|---The practice which has 


eft. for a much larger sum in a! the ct. still has power, in a proper conse, 
been followed in Saskatchewan of ime viows action to which the other two | to order a solr. to deliver up to his 
allowing the solr. for an exor. a | pitfs se not pa parties, & claimed the; olient or former aut the latter's 

““ goneral counse] fee”? in addition to Haht_ to set-off doft.'s costa against sooner & papers which one eolr. 


the amount of his « o charges is | that judgment. Doft. a ed that the his P pocgesion LONG, 
without ! ustification.—Re ROEMER | set-off would defeat the lien of his soir. ies $18; 11988) Argus 
ESTATE, forr & ROEMER, {1038} | The ct. slowed the aotoff, & & an appeal R $71.—AUs. 


4 


_ a 3 Vol. XLI.—Solicitors. Cases 4177a—4660e .. - 


Part XIl.—Solicitors and Third Persons. 


4177a. ———.]—In trespass by A. against B. for 
false imprisonment, B pleaded that J. 
recover a judgment against A. in the 
sheriffs’ ct., London, that A. was summoned, 
& appeared before the judge of that ct., who 
ordered the sum recovered to be paid by 
instalmente, that the first instalment was 
demanded & not paid; that the judge duly, 
by warrant under his hand & seal according 
to 8 & 9 Vict. c. 127, ordered the officer of the 
ct. to take A., & convey him to prison for 
forty days; & that B. as the attorney of J. 


took A. Replication, that, by this order, it 
was not directed that A. should be com- 
mitted, modo et forma :—Held: deft., havi 
acknowledged actual participation in the ac 
of trespass, by pleading in confossion & avoid- 
ance, could not protect himself, upon this 
issue, by showing that he had acted merely 
as the attorney of J.—KINNING v. BUCHANAN 
(1849), 8 ©. B. 271; 7 Dow. & L. 169; 18 
Il. J. C. P. 332; 13 L. T. O. 8. 546; 18 
Jur. 812; 187 E. R. 518; subsequent pro- 
ceedings (1850), 15 L. T. O. S. 306, 


delivered the warrant to the officer, who | Annotation :—Apld. Abloy v. Dac! (1850), 10 ©. B. 62. 


Thee eee 


Part Xll.—Partnership between Solicitors. 
4204. Add. Annotation :—Refd. Parker v. Judkin, | 4278. Add. Annotation :—-Apld. Stoke Newington 


[1931] 1 Ch. 475. 


Borough Council v. Hichards (1929), 45 
T. J. 1. 650. 


Part X{ll_—London and other Legal Agents. 


4354. Add. Annotation :—Refd. Calico Printers’ Assocn., Ltd. v. Barclays Bauk (1931), 145 LL. T. OL. 








Part XIV.—Discipline and 


4437a. Misconduct while practising abroad-—In- 
vestigation by coroner & attorney of the 
court.|}—Ae Soricrror (1928), 72 Sol. Jo. 
570, D. C. 


t 
4636a. Application to court—-Necessity for appear- 
ance by counsel.|—An application for a rule 
requiring an attorney to answer the matters 
of an affidavit must be made by a gentleman 
at the bar.—Ez2 p. Pirr (1834), 5 B. & Ad. 
1077; 2 Dowl. £50 ; 110 BE. R. 1091; sub 
nom. Fe » 3 Nev. & M. K. B. 566. ; 
Annotation :-—Folld. Re Solicitor, A, Zz p. Incorporated Law 
Society, [1903] 1 K. B. 857. | 
4686b. ——- -} Solrs. Act, 1888 (c. 65), 8. 13, 
by which an application to strike the name 








ae Hh. names ot 


Removal from Roll. 


corporated Law Society, who are to embody 
their findings in the form of a report te the 
High Ct. of Justice, provides that any 
person, who but for the Act. would have been 
entitled to apply to the ct. to strike a solr. 
off the rolls, or to require him to answer 
allegations contained in an affidavit, shall 
still be entitled so to apply, & ‘shall be 
entitled to be heard, if the society brings the 


report of the committee before the ct." :— 


Held: such an appct. could not be heard in 
person, but must appear by counsel.-—/i¢ 
A Sonicitor, [1903] 2 K. B. 206; 72 LL. J. 
K. B. 643; 809 L. T. 118; 651 W. R. 561; 
19 T. L. R. 653; 47 Sol. Jo. 608, C. A. 


of a solr. off the rolls, or to require him to | 4660a. Extension of time to appeal—-Application 


answer allegations contained in an affidavit, 
is to be heard by a committee of the In- 





PART XIV. SECT. 2, SUB-SECT. 9. ; quent audit proved erg t 


was {np order & — 
ar. Issuing valueless cheques.}—Where | withstanding the convicti 
@ practitioner had drawn & passed to | the fact that the solr.’a tmuit account 


- name 
on & fine & vee 
s s, W 


under R. S. C., Ord. 59, r. 16.--When granted. ] 


—Re A SOLICITOR (1929), 73 Sol. Jo. 101, D.C. 


Tn a mie RMON A tL ARSENIO INSEL AE bere 








the account ; circamatances, permit him to have his 
Held: not- reatored.-~H.r op. MACAULAY 

30 8. R. N. 8S. W. 193; 47 
. W.N. 82.—AUS. 


persons not clients of bia several subsequently found to be correct 

valueless cheques without any reason- his. nexiect to have game audited | PART XV. SECT. 3, SUB-SECT. 2.---C. 

able expectation that they would be | amounted to professional misconduct 4767 iv. ——.]-—Held;: as respr. 

met on presentation, & had not paid quite irrespective of the offence against | had done a thing which fs usua 7 
c) 


the amounts for which they were drawn : 


regulations & of the puntiahment | done by a solr., & had done It in sne 


— Held : he had been gaity. uf un- for that offence, & he should be a way as to lead to the rensonable 


professional conduct, & sb 


uld be | ordered to pay the Law Socict 


inference that they were solre., they 


*s coata 
struck off the rolls.—Re R. (No. 2), | of ngt,—FRe M., (1936) N. Z | had acted In contraveution of 4. 87 of 


[1927] 8. A. S. R. 448,—AUS8. L. R. 285.—N.Z. 


the Im 1 Acta Application Act, 
1922, a. 87, & were therefore pay oe 


t. L trust account 
st. Fatt to have tru PART XIV. SECT. 4. contempt of the Supreme © 


audited. }—M., Ir. 
& fined for failing. to Bere: te crt 4682 i. ——- ———.}— 


a solr. unishable accordingly.~-/’e BERRY & 


-}-~ Where 
v Ity of theft & his JLUVER, Hr np. LAW LXATITUTE OF 
Bee ere, horn remnved tran 929) V. LR. 224: [1999] 


tions under Law Practitioners | name has removed from the ec Victoria, {1929 


Amendment Act, 19138. A  subse- ! the ot. will not, except in exoeptio. 


5 


Argos L. R. 192.-—AUB. 
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"SPECIFIC. PERFORMANCE. 


Part {1.—Limits: of Jurisdiction. 


_ Add. Annotation :—Refd. Grant v. Edmond- 
son (1980), 148 L. T. 749. 


| 105, Add. Annotation :—Refd. Re Sandwell Park | 


Colliery Co., Field v. The Co., [1929] 1 Oh. 277, 


107, Add. Annotation :—-Distd. Watson v. Davies, 


(1031] 1 Ch. 456. 


107a. ——— Acceptance by agent of purchaser sub- 


ect to ratification—-Withdrawal by vendor 
before ratification.|—PIltf. was chairman of 
the board of management of a charity. 
Deft. wrote a letter to the board saying that 
he would sell certain property to the board 
for £6,500. At a full meeting of the board 
instructions were given to arrange for an 
inspection of the pro oy. by members of 
the board on a specifie A deputation, 
consisting of pltf. & twelve other members 
ef the board, viewed the property & had an 
interview with the de The price of 


£6,500 was again mentioned, & deft. was told | 


that all the members of the board. present 
had resolved to buy the property, & that they 
could carry the necessary resolution, & they 
poo to meigas deft.’s offer subject to a 
ormal meeting he secretary of the charity 
stated that the deputation was not a quorum 
‘ & could not act as a properly constituted 
board. On the next day deft. wrote to the 


_ the board ; 


tery promising that, the geod of, the 
8 by | 
property 3 to the charity, & that his own solr. 

would forward a form of contract; & the 
secretary pry on — out 2, notice to 
members a & special meeting 
to be held two days later ‘‘ to receive the 
report & recommendation of the i ements i 
On the day of that meeting deft. tele hed — 
to the secretary cancelling all negotiations. 
The meeting, however, passed resolutions to 
ratify the eputation’ s acceptance of deft.’s 
offer to sell for £6,500, & to instruct the solr. 
to the charity to require deft. to complete. 


In an action by pltf. on behalf of himself & 
- . of all other members of the board for ific 


performance of an agreement to sell the 
property to the charity for £6,500 :—Held : 
(1) on the facts the members of the deputa- 
tion did not warrant their authority to bind 
the board, & that their acceptance of the 
deft.’s offer was subject to ratification by 
(2) where an offer is accepted 
by an agent subject to ratification by the 
principal there is no contract or contractual 
relation until ratification, & at any time 
before ratification the offer may be Coe 
drawn.—WaATSON v. Davizs, [1931] 1 Ch. . 
455; 100 L. J. Ch. 87; 144 L. T. 545. 


Rs ey 0s mettre te | EEE mere OR OT 


Part II1.—Defences to Claim for Specific Performance. 


257. Add. Annotations :—Refd. Cotton v. Heyl, 


[1930] 1 Ch. 510; Re Williams, Richards v. 
Williams, [1930] 2 Oh. 378. 


282a. Agreement subject to ‘* model form of ¢ con- 


veyance specially prepared ’’—-Absence of 


as being of a kind which the law will supply, 
there is no contract, even though there has 
been an act of part. performance, & the ct. 
can grant neither specific performance nor 
damages. 

Pith signed an agreement, in the form of 


‘model form.j|—-Where one or more of the 
material terms of an alleged contract cannot 
be determined, either by interpretation or 


PART II, BECT. 8, cn pieoa 1. 


Rao . 


127 iv. }~RAMII 
KIBHORESINGH: (1098), L. R. 56. Ind. 
App. 280.—-IND 


PART III. SECT. 1, SUB-SECT, 1. 


. 1 — ae were in 
buainesr as land agents, & were the 


fiduol , or other 


00) 
tionship bet w 
pitf. & ofte., pete vas not Cntitled to = 


ire ee 
a Ai Ww. W. mi Pea Bete as 


OSORLEY 
stg Lrp.-——©6 


| meat for. 


chase c 


191 v. ————.}_-Camaona D. 
o., LrD. DAvrpao tho ae) 3 | i 
D. L. R. 146; “vevag., vr1938} 8D 
bac 0 —OAN. 


PART III. SECT. 2, SUB-SEOCT. 2.—A. | 


235 vill. ——.]-—~ An option 
E within, save of 8 nee 1 fs, Peis 000 
t w @ year tor ® ® 
cash & “ the balance to be arranged ms 
—Held : unenforceable because incom- 


(B.C... 

: 11938} 3 

. R. 589; ofa. 8 sud nom. M MURPHY 
PRINCE EDWARD 


: | gupton' bo, , {1988 3 D. DR 6s és 


PART Ul, SECT. 2, suB-sucr. 1 
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Vol. XLIL.— Specific I 


 " p6yamoe “in the model form of conveyance 
- . “pecially prepared ” for use in relation to the 
~ game. The conditions stated (inter alia) 
_ that the property sold was subject to restric- 
' tions appearing in the model form, & that 
if the purchaser should not after notice 
withdraw any objection which the vendor 
~ gould not or would not remove, the vendor 
might gf Recta in writing annul the agree- 
‘ment. e€ premises were part of property 
conveyed to deft. by three conveyances, 
among others, dated respectively 1908, 1910 
& 1911. They were comprised in the 1908 
conveyance, & were part of what was known 
in deft.’s agent’s office as block 4, other dole 
of the property being there known as blocks 
with other numbers. Most of the property 
had come to deft. subject to restrictions 
sean user for trade purposes. At the date 
of the agreement the restrictions were obsolete 
in regard to blocks 4,7 & 9; butin all deali 
with propery comprised in those blocks deft. 
had imposed like restrictions. No model form 
had been pe pared for use in dealings with 
block 4, through a mistake of deft.’s 
ent, pltf. received one appropriate to 
block 8. Pitf. tock possession before com- 
letion, & soon raised the question of turning 
he premisesintoashop. After long negotia- 
tions, during which the question of restrictions 
. was thoroughly discussed, deft. refused per- 
mission, maintaining that, despite his agent's 
mistake in sending the wrong model form, the 
restrictions against trade ought to stand; & 
a new draft conveyance, incorporating such 
restrictions, was prepared on his behalf. 
Pitf. refused to execute it, & sought by this 
action to enforce the original agreeme:. 
subject only to restrictions in one of the : 
schedules to the conveyance of 1908, & thus | 
free from restrictions on trading :—Held: 
there was no enforceable contract, as by 
reason of the non-existence of the appropriate 
model form of conveyance there were missing | 
from the original agreement material terms | 
which the ct. could not supply, & also that | 
damages could therefore not be assessed.— | 
STIMSON ». GRAY, [1929] 1 Ch. 629; 98! 
L. J. Ch. 315; 141 L. T. 456. | 


285. Add. Annotation :—Refd. Stimson v. Gray, 
[1929] 1 Ch. 629. 


285a. ————-. | _STIMSON v. GRAY, No. 282a, ante. 


4a. ——.J—Lanspown’s Lorp CAsE (circa 
bale cited in 16 Ves. at p. 310; 33 E. R. 
1002. 
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-4nnotation :—-Conad. Moody v. Walters (1809), 16 Ves. 283. 


548. Add. Annotation :—Consd. Re Belcham & 
Gawley’s Contract, [1930] 1 Ch. 56. | 


1 


oo 


= 


@89. Add. Annotation :—Consd. Re Belcham & |. 


Gawley’s Contract, [1980] 1 Ch. 56. ! 


708. Add. Annotation :-—Refd. Curtis Moffat v. | 
Wheeler, [1929] 2 Ch. 224. | 


707. Property subject to old closing order.}-- 
. On July 11, 19029,. the purchaser bought | 


Lot 2 at a sale by auction & paid a deposit. |. 


‘The particulars of sale described Lot 2 as an | 
‘unrestricted freehold, practically an island | 
_ block, with four frontages -to Little Orford 
Street & three other streets in Chelsea, the 





block. an excellent building site, 
when Priore. Hiv buil came into hand. | 7380. 
On examining absolute 


Rin ee a the vendors 
\ $itle fhe purchaser found Entry 7 in the 


i a ES A LT =e, -oh ncn reas re 


7 





Register stating in effect that on 
the Putaiet ct Lot 2 & ottice roperty to 
the vendors on May 28, 1929, by mtgees. 
selling under ioral sid of sale in a mtge. 
of Feb. 17, 1903, m Oo. A., the former 
owners, the vendors by way of indemnity to 
the mtgees., but not further or otherwise 
covenanted to perform the obligations of 
Co. A. under a deed of Dec. 28, 1905, made 
between Co. A. & the Chelsea Borough 
Council & under a London County Council 
Order of Dec. 12, 1905. The deed of Dec. 23, 
1905, made in pursuance of a large building 
scheme by Co. A. provided for the stopping 
up (inter alia) of Little Orford Street & for 
making certain new streets, including a new 
transverse street bisecting Lot. 2. The 
Borough Council were to obtain the necessary 
Closing Orders, & Co. A. were to lay out the 
new streets at their own expense. By their 
order of Dec. 12, 1905, the London County 
Council on the application of Co. A. sanc- 
tioned the new strecta subject to certain 
conditions including a condition that Co. A. 
should covenant to lay them out, & on 
Dec. 21, 1905, Co. A. covenanted accordingly. 
On July 10, 1906, on the Borough Council’s 
application the justices made a Closing Order 
for Little Orford Street. For financial & 
other reasons this part of Co. A.’s scheme had 
not yet been proceeded with. Little Orford 
Street was still open ; it was in fact repaired 
by the Borough Council; & at the date of 
the contract neither the vendors nor the 
purchaser knew of the Closing Order's 
existence. On discovering Entry 7 the pur- 
chaser required the vendors to delete it from 
the Register & to obtain a release of the 
hy pay ae &, on their refusal, he issued a 
vendor & purchaser summons for a deciara- 
tion that a good title was not shown. On 
subsequently discovering the Closing Order 
he discontinued the summons & brought this 
action claiming a declaration that he was 
entitled to repudiate the contract, dumages 
for breach, & return of the depusit. The 
vendors denied any breath & counterclaimed 
for specific performance :—/Held: (1) the 
twenty-four years’ old Closing Order did not 
affect the title, but, if & so far as it was 
inconsistent with the particulars, mercly 
raised a case of innocent misrepresentation, 
on which the purchaser could ueither re- 
udiate the contract nor recover: damages, 
his only remedy being to resist specific 
performance. Therefore, the pu:chaser’s 
action failed; (2) on the vendors’ counter- 
claim for specific performance that there was 
in fact no misrepresentation in the par- 
ticulars, as the word ‘‘street.’’ even in 
London did not necessarily mean a public 
highway. There was therefore no ground 
for refusing specific performance.— BARNES 
vw. CADOGAN DEVELOPMENTS, Urp., [1930] 
1 Ch. 479; 99 L. J. Ch. 274; 142 L. T. 626. 


107b. Property represented as bounded by “‘ street ’’ 


~—-Whether confined to public enw ey eT 
BARNES v. CADOGAN DEVELOPMENTS, Lrp., 
No. 707a, ante. 


100. Add. Annotation :—Consd. Flexman v. Cor- 


bett, [1980] 1 Ch. 672. 


Add. Annotation :—Refd. Re Fenton, Ez p. 


Fenton Textile Assocn. (1980), 99 L. J. Ch. 


Cases 768—1519a. Enauisa anp Emerre Digzst SuPPLEMENT. 


768. Add. Annotations :—-Consd. Re Sandwell Park 
Co., Field v. The Co., (1920] 1 Ch. 
k v. Bell, [1931] 1 Ch. 865. 


7178. Add. Annotation :—Consd. 


Colll 
277 ; 


[1931] 1 Ch. 35. 


Lock v. Bell, 


e 601. 


801. Add. Annotation :—Refd. Hyman v. Hyman 
[1920] A. O oes 


829. Add. Annotation ;—Consd, Grant v. Derwent 


(1928), 140 L. T. 830. 





Part I1V.—Particular Contracts. 
951. Add. Annotation :—Consd. Re Franklin & Swathling’s Arbn., {1929} 1 Ch. 238. 





Part V.—Proceedings for Specific Performance. 


990. Add. 
369. . 


1188. Add. Annotation :—Refd. Lever Bros., Ltd. 


v. Bell, [1931] 1 K. B. 557. 


1140. Add. Annotation :—Generally, Refd, Oxford | - 
sprens v. Oxford Electric Co. (1930), 94 J. P. 


Annotation « — Refd. 
Hydraulic Hoist Co. (1931), 100 L. J. K. B. 


Mayhead v. 


1287. Add. Annotation :—Refd. Blay v. Pollard 
& Morris, [1930] 1 K. B. 628. 


1865. Add. Annotation :—Consd. Re Belcham & 


Gawley’s Contract, [1930] 1 Ch. 56. 


1519a. —— On adjournment into court—Liability 





PART AI. SEOT. 18, SUB-SECT. 2. 


1, ———,}——Resale by laintiff 
conatitons tnconststent with com: 
original contract,.}-—-Nrw 
OUTH ALES PUBLIC TRUSTEE v. 
GAVEI. (1927), 40 C. L. R,. 169.—AUS. 


p 
under 


PART III. SECT. 15, SUB-SECT. 1. 


qi. ——~ Land of deceased intestate— 
Admintatratris withuut power of sale. }-— 
B. died in 1920, leaving a widuw & four 
children; lettera of administration 
were granted to the widow. Pitt. 
made an offer fur land which B. had 
owned. At this time the two younger 
children were Infants. In 1927 the 
widow signed a document by which 
she agreed to sell certain marsh land 
* owned by & belonging to the ertate 
of my late husband "°:—Held: in 
1927 no marsb land belonged to the 
eatate of B. for what had teen his 
under Devolution of Kustates Act 
vested in defts., & as adtoinistratrix 
the widow had no oer of sale.— 
BROWN 2 BARBER, {1928} 2 D. L. h. 


PART III. SECT. 15, SUB-SEOCT. 8. 


ad. Agreement for aale of licensed 

emisea— Subsequent loss of licence.}— 

UMMERS t. Cocks, [1928] A. L. R. 
107; 40 0. L. R. 321.—AUus. 


PART IV. SECT. 26. 


‘af. Agreement for possession ds devise 
or conreyance tn refurn for services. |\— 
Under an oral agreoment botween pitt. 
& defts. the latter were to have ex- 
clusive possession of a parcel of pitf.'s 
Jjand in return for personal services 
to be.rendered by them to her durin 
her lifetime of until she sold or dispose 
of her adjoining property, & she also 

to leave them said pdt by 
her will or, tu the event of the sale of 
the adjoining property, & the removal 
of hor residence therefrom, to convey 


it to them. Defts. took up their 
residence on the land & built a house 
& other improvements thereon refer- 
able only said agreement. Pitf. 
brought an actian to recover posrses- 
sion, & defta. counterclaimed for specific 
performance. The ct. dismissed the 
action & declured that defta. were 
entitled to specific performance on the 
death of pltf. or upon ber removing 
from the neighbourhood :— Held: on 
appeal, the dismissal of the action 
ought to be sustained, but the decree 
of specific performance was premature. 
— LYELL v. CormMACK, [1928] 4 D. L. R. 
902; [1928] 3 W. W. It. 284.—CAN. | 


sg. Contract to take supply of “agp 
Under a contract between deft. city 
& a co. to whore hts thereunder 
pltf. co. was beld to have succeeded, 
tho city agreed to permit the co. to 
connect gas wells, which the co. agreed 
to drill by a certain date, with the city’s 
main & then to withdraw from the 
main for its own use a certain per- 
centage of the gas thus added to the 
city's apn: The co. not having 
er grates to drill, the city notified it 
hat the city would not perform its 
art of the contract after a date speci- 
ed, which was prior to that to which 
the contract was found on the trial to 
have been extended by agrvement of 
the parties. The co. then sued for a 
declaration that the contract was a 
vod & subsisting contract extending 
said later date, which shuuld be 
specifically performed by deft, & for 
an exteusion of time in which to com- 
lete the well or wells, & for damages. 
id later date had at the time 
of the trial :—Held: although the 
contract had been broken by the city, 
it was one with respect to which it waa 
impossible to decree specific per- 
formance; moreover, it was beyond 
the power of the ct. to extend the time, 
&, since the question whether the ca. 
had really sustained any da 
depended upon a question which could 
not be answered, vis., whether by said 





for costs of adjournment.|—Rampron v. 
i oe [1928] W. N. 268; 66 L. Jo. 


date the co. could or would have sunk 
the well or wella & have found sufficient 
gas to justify it in carrying it tu the 
city’s main, pe: could recover nominal 
damages only.—MEDALTA FOTTERIES, 
LTD. v. MEDICINE Hat City, (1931) 1 
W. W. R. 217.—CAN. : 


PART V. SECT. 2. 


HaRvDINGE, (1928} 3 D. L. R, 505; 
(1928) 2 WwW. Ww. R. 482.——CAN. 


PART V. SECT. 4, SUB-SECT. 2.—A. 


q i. ———— Under i’->! Property Act, 
1900.)—The princi of Tasker v. 
Small, No. 1043, that in proceedings 
to enforce specific performance vf a 
contract the partios to the contract 
are the necessary & sufficient parties 
to og step & that wore a lady 
party sets up eome equity agains 
dealing with the land which is the 
subject-matter of a contract the 
purchaser cannot in a suit fur specific 
performance join that third party, 
applies to land under tbe Real Property 
Act, 1900, as well as to land beld under 
& common law title.—THOMsON vv, 
RICHARDSON (1928), 29 S. ht. N.S. W. 
221; 46 N.S. W. W. N. 77.—AUS. 


PART V. SECT. 6, SUB-SECT. 3.—B. 

o i. ——— —— Whether varied on 
agape tae v. OBORN, [1931] 2 
N ry Ww. R. 817.—CAN. 


PART V. SECT. 6, SUB-SECT. 6. 


sh. Whelher court will consider— 
Where claim to specific perfurimance 
atandoned.)\--LEVY v. NortTon-CuL- 
HANE (1928), 28 S. R. N. 8. W. 302; 
45 N.S. W. W. N, 51.—AUS. 
PART V. SECT. 6, SUB-SECT, 11.—A, 

sn. A of claim—When 
allowed.}—-Mama v. SAS8oON (1928), 
L. R. 55 Ind. App. 360.-——IND. 
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STATUTES. 
Part I|.—Classification and Framework. 











52. Add. Annotations :—Retd. Farnworth v. Man- used to explain the meaning of sects. against 
chester Corpn., [1929] 1 K. B. 583; Moon v. which they appear. For mi part I cannot 
London County Council, Potteries Electric allow this. As explained by BAGGALLAY, 
Traction Co. v. Bailey, (1931) A. C. 161. By: on A.-@. ie Great Hastern eg Mak 

; oO marginal notes are not a part of an 

58. a pee Annotation Pa R. v. Minister of Act of Parliament. The Houses of Parlia- 

» Lx p. Yaffe, [1930] 2 K. B. 98, ment have nothing to do with them, & I 

70. Add. Annoiatior :—Consd. Nixon v. A.-G. agree with the learned Lords Justices in that 
[1930) 1 Ch. 866. : case, BRAMWELL, Jamrs, & [GAGQALLAY, 

that the cts. cannot look at them. Their 

78a. -}—One further point was taken imperfections, spoken of by BRAMWELL, L..J., 
upon the Superannuation Act, 1859 (ce. 26), are illustrated by the note of sect, 9 of this 
with which it is necessary to deal. ‘The Act (Lorp UWanwortn, M.R.).—-NIxon vt. 
marginal notes of sect. 3 refer to ‘ existing A.-G., [1080] L Ch. 666, 693; 00 L. J. Ch. 258 ; 
rights’ & of sect. 12 to “right.” It was 143 L. T. 176; 48 °T. L. R, 246, C. A. 5 affd. 
contended that these catchwords could be on other grounds, [1981] A.C. 184, IT. I. 

Part II1.—Interpretation. 

184. Add. Annotation :—Consd. Edwards v. A.-G. | 222. Add. Annotation :—-Refd. Bovrnemouth- 
for Canada (1929), 46 T. I. R. 4. Swanage Motor Road & Ferry Co. v. Harvey 

185. Add. Annotation :—Refd. Edwards v. A.-G. & Suns, [1980] A. C. 649, 
for Canada (1929), 46 T. L. R. 4. 240a. ~}-—-It is a fundasnental principie in 

187. Add. Annotation :—As to (1) Refd. Huntoon construing Acts of Parliament to give words 


ee v. Kolynos (Incorporated), (1930) 1 Ch. 


189, Add. Annotation :—As to (1) Expld. & Dist. 


142a. —— 


143. 
151. 


Minister of Health v. R., Ha p. Yaffe, (1931) 
A. C. 404. 
-}—Housing Act. 1925 (c. 14), 
s. 40, which empowers the Minister of Health 
to make an order confirming, with or without 
modilication. an improvement scheme made 
under the Act, & provides that ‘‘ the order of 
the Minister when made shall have effect as 
if enacted in this Act,” does not preclude the 
ct. from calling in question the order of the 
Minister where the scheme presented to him 
for confirmation is inconsistent with the 
eM aa of the Act. pears OF HEALTH 
v. BR., p. YAFFE, [1931] A. C. 494; 100 
L. J. K. ‘3. 7306 : 47 T.L. R. 387; "75 Sol. Jo. 
232, H. L. 
Add. Annotation :—Apld. Stumbles v. Whitley 
(1928), 46 T. L. R. 37. 


Add. Annotation :—As to (1) Consd. Edwards 
v. A.-G. for Canada (1929), 46 T. L. R. 4. 








-_— 


268. 
277. 


289. 
837. 


842a. 


859. 


their ordinary sense, if by that there arises no 
repugnancy or inconsistency (oinp TOMLIN). 
—He JENKINS, ene » Davins, (L93t} 2 
Ch. 218; 100 L. J. Ch. 265; 146 1. 184 ; 
47 T. L. R. 379, o A. 


Add. Annotation :—Refd. Doncaster v. Sud- 
low (R.) & Sons (1929), 22 B. W. C. C. 564. 
Add. Annotations :--Apld. Re Jenkins, Jenkins 
v. Davies (1931), 100 L. J, Ch. 265. Refd. 
Shaw v. Public Trustee (1929), 141 L. T. 465. 
Add. Annotation :-——Refd, Leitch v. Emmott, 
[1929} 2 K. B. 236. 

Ada. Annotation :—-Refd. Doncaster v. Sud- 
low (R.) & Sons (1929), 22 B. W. C. C, 664. 
-}-—The words ** charitable institution ” 
in any legislative Act should be given their 
technical legal sense, unless « contrary 
intention appears from the context.—--ADAM- 
SON v. MELBKOURNE & METROPOLITAN BOARD 
OF Works, [1920] A. C. 142; O98 L. J. P. C. 
20; 140 L.T. 107; 45 T. L. R. 3, P.O. 
Add. Annotation ;—Apld. Ie Blicher (Prince) 
(1930), 47 T. L. BR. 19. 
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PART III. SECT. 2, SUB-SECT. 2.-—C. 


PART I. 


a i. ——.}—-Tho Renere) Tule that 
before a law or any regulation or bye- 
law having the fo.ce of a law can 

ome operative, it must be duly 
ore ulgated, mus read snbject 

the qualifications that the word 
° law * io the rule must not be given 
too wide a connotation, & that the 
enabling enactment must be looked to 
io order to ree whether the necesit 
for promalgation ts or fe not exclud 
— Brers v. CHinx, [1928] App. D. 
322.—8. AF, 


PART IL. SKOCT. 1, SUB-SECT. 2.-—B. 


126 ix.———-.}—-Held : in in reting 
a statate, reference ee te ade te 


the dehates in the Legi-lative Council, 
ar the report of the Selcct Committece.—- 
GURDNIAL SINGH vr. SRt DARBAR SAHTH 
— Boa LOGAL 


AMRITSAR (CE 
elie aa “R. 9 Lah. 


NTRA 
ena (1928), I 
689.— IND 


PART III. aoe 2, SUB-SECT. 2.— A. 
153 xxii. .j--In cops ae 
Indian Act words ‘should be given seed 
widest possible meaning consistent w ith 
the context. nnleas thero is something 
fn the Act itself to indicate that they 
are intended to be used fn the: artifictal 
& caoee ReDRC ice acai neve 
f in Englix w or in any 
othe a pempeconly eo 
CENTRAL B 
or ixpta tee TL. R 56 Calc. $67.— 


9 





] i 
E 
= 


257 xii. ———.]— R. 0. Corry (Ont.), 
gare ‘D. Le R. 098; 51 Can. Crim. 
Cas. 100. ~—CAN. 


PART II]. SECT. 2, SUB-SECT. 2.--D. 


2907 vil, ———.}—-The ct. will not 
to a statute an interpretation 
i results tn a palpable injustice 
uniess the legislature tas man mie 
by express words an tntention to 
dure that result. Such an inten on 
will not be inferred on the ve ad 
nies “Qian. worda,—~ Re 


THe Excts. 
Ace an I BS bcd 4Deu RR. 164; ? 
3.—CAN. 


PART Il]. SECT. 2, SUB-SECT. 3. 
369 iv. rescore anne, po Where the 


“Cames 376~70a. * Ewes an . ” pri a D 





| 976. Ada. ‘Donslation —Refd. Bawards Y. AAG. | 
for Canada (1929), 46T.L.R.4. | 


$04. Add. Annotation :—Refd, Hw eathed ‘Oo. v. 


Kolynos (Incorporated), [1930] 1 Ch. 528. 
Heid: Merchant Shi 


" (Internationa 
1926 (c. 42), s. 


not ble to 


the Act was intended to give effect in order 


to give the section a meaning other than its | 
natural 


meaning.—ELLERMAN Linus, Lip. 
v. MURRAY, WaHiTn Star LINE OF ROvAL & 
Caras States Mar STEAMERS OCEANIC 
Steam N ay as Co., Lirp. v. COMERFORD, 
ive) A. 126; 36 Com. Cas. 159; sub 
Tun Casein Hart, THe CELTr0, 
100 L. J.P. 25; 1441. T. 441; 47T. LR. 
147, H. L. 

464. Add. Annotation :—Refd. Huntoon Co. v. 

Kolynos (Incorporated), [1980] 1 Ch. 528. 


Add. Annotation :—Refd. Green Star Shipping 
on v. London Assurance (1981), 145 L. T. 


467. 


497. Add. Annotation :—Retfd. Allen v. Whitehead: 


(1929), 45 T. L. BR. 655. 


608. Add. Annotation :-—Refd. Ellernan Lines, 
Ltd. ». Murray, White Star Line of Royal 
'& United States Mail’ Steamers Oceanic 
parca ss avigation Oo. v. Comerford, [1981] 


516. ace: Annotation :—Retd. Foscolo Mango & 
Co. v. Stag Line, Ltd., (1931] 2 K. B. 48. 


542. Add. Annotation :—Refd. Bottomley v. West 


wan! ‘Add. 


Fe Wai Conventions) Act, . a: 

permissi ee to the niin ble ot | 
refer @ e 

the Act or to the draft convention to which 





ines errr ear at keg at Peet gre tae eee me ye lee 
ted: TO 7 ve : MMe RY tage ag HT. ACU Sp ge ee? 
Me nee et ee eos eer Tener ae Set Ss eA fey ig ta 
et 
: me —_ 
age Ate gil Ate : Vet 
‘ 


_Asseasmen “Comumtticn, “ote ets 

‘Annotations :—Refd. ‘The Oroxteth oe 

Hall The Celtic, Shdept P. 187; Bottomley v. 
West D Asseasmént Committee, 


etc. ea 
(1981), 47 it rw 468, — ies eos 
545a. —— ——-,}—_ BOTTOMEBY v. Wat Danse. | 
«.. ASSEASMENT ‘Docks & . 





. COMMITTER, 
Hansourn BoaRD v. West DERBY ASSESS- 
| MENT. BorroMizy v. MERSEY — 


Docks & HARBOUR BOARD, BOTTOMLEY v. | 
‘LiverRPooL GRAIN STORAGE & ‘TRANSIT Co., : 
- Lap., No. 764a, post. 


669. Add. Annotation :—Consd. The Oroxteth 
Hall, The Celtic, [19380] P. 197. 

5908a, ———.}—_ELLERMAN Linzs, L7p. v. MURRAY, 
Ware Star Line oF RoyaL & UNITED 
States Mair Sreamers Oceanic STEAM 
NavicatTion Oo., Ltp. v. COMERFORD, No. 
448a, ante. 

604. Add. Annotation :—Refd. Farnworth v. Man- 
chester Corpn., [1929] 1 K. B. 583. : 


648a, May not be referred to.}—NIxon v. A.-G., 
. No. 78a, ante. 


a7. Add. Annotation :—Refd. Fordree v. Barrell - 
»  {1981), 95 J. P. 141. 


689. Add. Annotation ee Fordree v. alee 
(1931), 95 J. P. 141 


731. ree Annotation ar to (1) Consd. Kgan v. 
761. rer Annotation :—Consd. Egan x. A.-G., 
[1930] 1 Ch. 288. 


-}—It was suggested by the AG. in 
the course of his argument for the Revenue 


7648. ——. 





actual worda of a statute afford n therefrom.—EvRANA 8.8. 9. B 
dance aa to the intention of the 
egisiature the ct. will conclude » © 300; 100 L 
legislature intended un equitable & f T, 656, P. C. 


not an inequitable result.~-BoRCHRRDS 
1. RHODESIA me & ASBRETOS Co., 
LTp., (19380) App. ”D. 112.—8. AF. 


PART III. SECT. 2, SUB-SEOT. 4.—A. 


876 xxil. ———.J—A Hen is not to be 
considered to be imposed without a 
pe declaration of the intention of 


PART Il. SECT. 2, praia 6. 
479 iv. ———~.}-—Re 


BRiTIsnH NORTH AMERICA 
D.L. i 98; T1828] 8. C. R. 276.—CAN. 
PART IIL SECT. 2, SUB-SECT. 7. 


belief that the a was his own.— 
SCHIELL & v. MORRISON : 
MORRISON, (1930) 2 2W. W. R. 737; 
D. L. R. 664.—CAN. 


PART Ill. SECT. 2, SUB-SECT. 8.—C. 


645 }~Headinge in a 
statute may be read, not only as 

laining secte. which immedia tely 
follow ‘them, as the preamble to to the 
statute may be looked at to ernie 
its enactments, but as affording 4 


i. ——- —. 


SECT. 
A. ACT, rioaey 4 


the Icgislature biewoun fag it, shown in | vite a amblrae ee ben, Hi 2 | better key to the constrnetion of the 

Hamby, (1929) 1 D. L. FR. 300; 68 | open to be grammatically oo Saanich. be a wens pecans Be 

QO. pest R. 246>—CAN, o differen fh rs Ot. | Mip-Wesr Giasa Co., frp... [1981] 3 
the legia- | of Appeal" in deciding which o W. W. BR. 163.—CAN. 

store haw aaa probibited th the S uaking of a oe . edi lature intended 

the Act ‘8 couched, bas manitested ita | of the & ite amendments se an m i, ——.}—Marginal 


intention, that the contract should be 
void for all purposes, such contract ts 
pce d mull &  void.— MURAHIDABAD 
Naw Bras Roy CHovPRoRI 
oF) 13 i. R. 36 Cale. 352.— IND. 


Where a apecial 





—R, PusBLI TILITIES 
(1926), "54 N. B. ‘R. 138. —~CAN. 


notes to 
sections of an Act can be to 
+ | the the me aes of mie Dalal > 


e under the pre ii “ot, or aogented 


376, Se 
Act of gh Dominion Legislature 
oe the construction of a bri 

railway over a navigable 
hate as Lee ne to interfere “the 

navigation,’’ as orated t:) 
Railway Act, an order paged ar b 

Ratiway Board under sect. 368 that 


ry 
tect. 8. of 


mistake of the identity of the 
land or, ot tte boundaries, where @ 


aaa pe 
person 


— 
fo sa0b 61 
improvements, was oe 






person testing, fanboy . 





to by the legislature.—Ram RSAaRAN 
Das v. BHaGwat eae (1928), 
PART III, SECT. 2, SUB-SECT. 8.—A I. L. BR. 61 All. 411.— 
540 lil. ——-.}—If there “ @0 am- 
iileutty or Guceraints le ths PART LL SECT. 2, SUB-SKCT. 8.—-E. 
in onder eooertatn ie be looked _ a, e illustra- 
in order iy. bet tons to Indian Acts of ginlature are— 
ot ie to remove th to be need as guides & not a 
where of the Zot authoritative & imaing aéclarations 
it must t be ven to wet of law. ~iins eh MonNIcIPaLsry ¥ 
the fact that it goes 'Mavune Po Nyon ‘a030) i Ix banal 
the mentioned in the - ilo Ran, 330.— IND. 
The application of o. 61, 1986-26 | 
(Sask.), sents under Act reeperiis | PART IIL SECT. 3, SUB-SECT. 12 
| ts not oon of tide, as both 
‘but ye Tall cane  sncloding 147 fm, 


Tariff Act & me ores, 
Tete «seat det ons these. 

ext debnition fn one of Coney. 
may reasonably be referred Rout ine 





‘J vi 5 


ee AS = : . fe: . 


ore was entitled to consider 


7 ome of the provisions of the later Derati 


| as the construction of the 192 
Act. It was contended that as the later 
Act obliged railways to | on the benefit 
of the derat: Bs reduction of railway rates 
_to the users of railways the definition clauses 
| of the 1928 cry should, if possible, be read as 
| app ys ow to that of their property 
| rates that could be reduced in 
prope portion to the derating benefits received 
the railway, & therefore the Act should 
7 it” possible be read as exclusing from the 
privileged classes warehouses for the use of 
which - customer pays rent & not railway 
rates & therefore could not be given the 
advantage of having the derating benefit 
| a on to him. It was further argued 
hat if railway warehouses are outside the 
definition for these reasons, dock ware- 
‘houses should also be deemed outside the 
definition. In my judgment this argument 
ought not to have any weight attached to it. 
The Act of 1928 cannot interpreted by 
what Parliament chose to do by an Act of 
1929. We are nt entitled to assume that 
the need of so worling the Act as to confine 
the prospective advantages of differential 
rating to those hereditaments whose rateable 
occupiers could pass on the benefit to their 
trade customers was present to the mind of 
the Legislature when they passed the Act 
of 1928. We can, however, treat as relevant 
the purposes for which the Act was passed 
as stated in the title (Gremr, L.J.).— 
BOTTOMLEY v. WEST DERBY ASSESSMENT 
CoMMITTEE, Mrrsey Docks & Hannour 
BOARD v. 


West DERBY ASSESSMENT (Con!- 


Vol, XLIL.—Statutes. Cases 764a—1068.." 


Grarn Srorace & TRaNstt Oo., Lap. (1981),. : 
95 J. P. 186; 46. L. R. 468, 0. A. 


Ti2a. —— Addition to provisions incorporated— 


795. 


856. 


Not necessarily incorporated in later 1 
Where provisions of an Act have been 
corporated by reference into a later Act, the 

repeal of the earlier Act does not affect the 
is ter Act; so, too, an addition to the 
provisions incorporated, unless it is expresaly 
made applicable to the later Act, is not 
deemed to be incorporated into it, at all 
events if it is possible for the later Act to 
function effectually without the addition.— 
SECRETARY OF STATE FOR INDIA v. HIN- 
DUSTHAN OO-OPERATIVE JINSCE. SOCIETY 
(1931), 568 1. R. Ind. App. 259, P. ©. 


Add. Annotation :—Apld. BR. v. eee 
County Confirming Committee, Ex p. Slade, 
{1929} 1 K. B. 2638. 

Add. Annotation :—Refd. Taxes Comr. v. 
aa aah Co. of Australia, Ltd., [1931], 


005a. ——— Application to articles of association. }— 


retation Act, 1889 (c. 63), 8. J (1), 
which deals with the inclusion of the plural 
in words in the singular & vice verad, & 
which governs Table A in Companies Act, 
1862 (c. 89), Sched. I., applies also to special 
articles of a co. which have replaced certain 
articles of Table A, but which are used 
together with the remaining articles of Table 
A.—-FELL v. reat LEATHER Co., Lro., 


—Inte 


- {1981} 2 Ch. 10 J. &. Ch. 311; 148 
L. T. 356. 
Add. Annolation :--~Refd. Farnworus — v. 


927. 


MITTEE, BorroMLEY v. MERSEY Docks « | 90%. 
HARBOUR Board, BOTTOMLEY v. LIVERPOOL | 


Manchester Corpn., [1929] | Ic. 3. 633. 


Add. Annotation :—Refd. Eyan v. A.-G., 
[1930] 1 Ch. 238. 


At eee enone he Ae ey ta spe tn caterer 


Part 1V.—Operation. 


son v. A.-G., [1931] 1 Ch. 389. 


ee a ETS atm an Seen ART ON eT A ON, 





1087. Add. Annotation : _—Refd. Re Cockell, Jack- ; 1088. Add. Annotatiwn :---Consd. 


we ee re 


ee v. British 


Oak Insurance Co. (1931), 47 T. L. 2. 607, 





pe ee ee i a RE A ees see e miRamram o s reMncemmaRY OF OR Sr emir Fm RUE NIE eMiremarga = 


PART Il. SECT. 2, SUB-SECT. 13.—A. 


774 itt. -/~-Where there ia 
a doubt as to the meaning of a statute, 
Or an award made thereunder, a oon- 
strnction placed thereon & long 
by al] parties wil) not be 
devarted from.—GAUSSEN vt. LOWER 
Bann Navication TRUSTEES, [1929] 


PART Il). SECT. 2, SUB-SECT. 13.—B. 
708 ‘vil, ———.}—It fs a well-settled 


emenaeme 





. of construction that ie 
snow, not only tt the general principles © 
ra constructio tions 


f law, b 
which the ots. a put upon particular 
stecites, & when a a section of an Act, 
whith hdd received a judicial con- 
struction, is re the same 
words, such ¢ must be 
oC "tanner ttn wipers 
ne a 

CHakRay 


0 
VARTI NixBILCHA 
VARTI s R. 57 ‘Cale. 
SEL SIND. ast, I. L. 


PART i SECT. £, SUB-SECT. 17.—A. |. 


of, oe apa Seth 
| + Tae Be or 1H Te 





PART Ill. SECT. 3, SUB-SECT. 2. 


907 li. -——.]—-In the construction 
of ao statute a definition given in an 

interpretation clanse of the statute 
will ore be adhered to when the 
context & subject-matter show that 
the words defined were intended to 
have a meaning different from that 
set forth in the in rotation clanse.— 
TOWN ase In of Sprixas v. Moosa, 


11929) A. D. 401.—8. AF. 
907 Att ———,J—-Primt farte, where 
there is a definition of a particular 


word used in a statute, that ‘definition 
must be st wherever that word 
he ot, is jSustifi 


occurs, t ustified in 
departing “from the definition where 


rustica which bo 
ae matter show that the logisiature 
—SUTH 


intended. Cae ey, R., 
11930) N. L. R. 24.—8. A 


PART III. SECT. 6, SUB-SECT. 2. 


i thaghag Scie e Compensation Acts.}— 
Cial STWORTH rae LimM., 


i908) 2D. u. R. 796.—-€ 
PART 111. GECT. 9. 


Doctrine 
arenetiie: }--When an construction of construction of 


1] 


| 
| 
: 
cnet | 


a atatute fs doubtful, it fa accepted as a 
canon of inte rotation that @ useful 
exposition of the statute may be that 
which {t ag reeeived from con- 
temporary authority.~- UINKEL — v. 
ie Govr., (1928) App. J). 150.-- 


PART IV. SECT. 2, 


b i, .j-~-Hect. 1 of c. 30, 
1923, provided for the PiteHteaislHily of 
ope oF two examiners for the city of 
Halifux. The Act waa to come into 
force on a day to be fixed by pro- 
clamation. C. 84 of 1924, puased 
May 9, 1024, repealed 8. 1 of oc. 30, 
199%, "Ke substi uted another sect. 
providing for the appolutmeut of one 

or two exanuners for the city rat 
Halifax. On May Ste 1924, it was 
proclaimed that 1923, aa 
amended, should apitie into force on 
June | i, 1924. On the sarne Beet 
May 23, 1924, M. waa appointed aa 
exaroliner for the city of Halttax. 
Applit. contended that iia appoint- 
ment was vold, because nade under 
the authority of a statute that waa not 
in force at the time of his appointment : 
—Held: the proces ion that o. 30, 
1923, as amended, uld come ipto 
force on gee 1, io24, had tne same. 
effect as if that date had been fixed 





- 


Cases 1116—1452a. ENGLISH AND Empre Digest SuPPLEMENT. 


1116. Add. Annotations :—As to (1) Consd. Ward v. 
British Oak Insurance Co. (1931), 47 T. L. R. 
ae aaa Gardner & Co. v. Cone (1928), 140 

4172, Add. Annotation :—Refd. Re National 
Benefit Assurance Co., [1931] 1 Ch. 46. 


1207. Add. Annotations :—Refd. A.-G. v. Man- 
chester Corpn., [1931] 1 Ch. 254; Skinner v. 
Geary (1981), 47 T. L. R. 597.. 


1217. Add. Annotations :—Apld. Farnworth v. 
| Manchester Corpn., [1929] 1 K. B. 533. 
Refd. Bournemouth-Swanage Motor Road 
= ary Co. v. Harvey & Sons, [19380] A. C. 


1244, Add. Annotations :—Apld. Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey 
& Sons, [1929] 1 Ch. 686. Refd. Farnworth v. 
Manchester Corpn., [1929] 1 K. B. 633. 


1248. Add. Annotation :—Refd. R. v. Minister of 
Health, Ea p. Yaffe, [19380] 2 K. B. 98. 


1248a. Unless contrary construction clearly 
intended.]—There is.a well-known canon of 
construction applicable to private Acts of 
Parliament that if the words used by the 
statute are ambiguous, the meaning that is 
most favourable to the public should be 
adopted; but I do not think that this has 
the effect of preventing the ct. from saying 
that if, when the whole of the statute in 
question is considered, it appvars by necessary 
intendment that the privilege claimed was 
intended to be granted, the ct. should refuse 
to draw this inference because the Act does 
not contain express words creating the 
privilege claimed (GrEerR, L.J., in a dis- 
senting judgment).— BOURNEMOUTH-SWANAGE 
Moron Roap & TERRY Co. v. Harvey & 
Sons, [1929] 1 Ch. 686; 98 L. J. Ch. 118; 
140 L. T. 415; 93 J. P. 129; 27 L. G. R. 
264, C. A.; affd., [1930] A. C. 549, H. L. 


1384. Add. Annotation :—Refd. Farnworth v. Man- 
chester Corpn., [1929] 1 K. B. 583. 


1861. Add. Annotation :—Generally, Refd. Sheffield 


at ee aoe 


by the statute itself as the date when 
it should become effective as law; & 
it was common ground that in tho 

case appolptments could be 








1098 x. 





PART IV. SECT. 6 
B. (b). 


Res jud' 


oe. v. Luxford, Same v. Morrell, [1929] 
2K. B. 180. | : 


1364a,. ———- ——_.]--‘ May ” always means may. 

' May’? is a permissive or enabling expres- 

sion; but there are cases in which, for 

various reasons, as soon as the person who 

is within the statute is entrusted with the 

power it becomes his duty to exercise it. 

One of those cases is where he is applied to 

to use the power which the Act gives him 

.in order to enforce the legal right of appct. 

(TALBOT, J.).—SHEFFIELD CORPN. v. LUX- 

FORD, SAME v. MORRELL, [1929] 2 K. B. 180; 

98 L. J. K. B. 612; 141 L. T. 265; 93 J. P. 
235; 45-T. L. R. 491, D. OC. 


1881. Add. Annotation :—Refd. Blundy, Clark & 
Co. v. London & North Eastern Railway 
(1981), 100 L. J. K. B. 401. 


1886. Add. Annotation :—Consd. A.-G. v. London 
& Home Counties Joint Electricity Authority, 
[1929] 1 Ch. 513. 

1408. Add. Annotation :—Refd. Mayhead  ». 
eens Hoist Co. (1931), 100 L. J. K. B. 

69. 


1408. Add. Annotation :—Apld. A.-G. v. Sunder- 
- land Corpn. (1929), 46 T. L. R. 10. 


1452a. .|—Pltf., who was a farmer, was 
the occupier of property in the neighbourhood 
of an electricity power station which had 
been erected by deft. corpn. under Parlia- 
mentary powers & which emitted fumes 
heavily charged with sulphur & sulphur 
compounds so as to damage the property 
occupied by pltf. In an action for a 
nuisance :—Held: Electric Lighting (Clauses) 
Act, 1899, did not expressly make defts. 
liable for a nuisance, but as defts. had not 
proved the nuisance to be the inevitable 
result of the exercise of their statutory powers 
 pacoeion was entitled to an injunction & 
amages.— MANCHESTER CORPN. tw. FARN- 
worth, [19380] A.C.171; 99 L. J. K. B. 83; 
94 J.P.62; 46T. L. R. 85; 73 Sol. Jo. 818; 
27 L. G. R. 709; sub nom. FARNWORTH v. 
MANCHESTER CorpNn., 142 L. T. 145, H. L. 








SUB-SECT. 2.— {| deals with practice & procedure only, 
it applies, unless the contrary is 
expressed, to actions begun before it 


tcata.}-—Hong | came into force.—-HAFFNER ¥. WESTON 


latter 
made in anticipation of the statute 
coming into force; the proclamation 
made that certain which had been 
contingent ; it must be presumed that 
everything was done regularly unloss 
the contr was shown; the pro- 
order of appointment 
bore the same date & were gazetted 
the saine day; & it must be prosumed 
that the proclamation prereded the 
appointment; the appointment was, 
refore, valid.—Mc . Hur- 
BERS, [1929) 4 D. L. R. 1059; 8. C. R. 
38 ; afg., 60 N. 8. R. 203.—CAN. 


PART IV. SECT. 5, SUB-SECT. 1. 


pi, ————,.}-—A statute is not to 
be construed so as to have a 





retrospective effect than its language 


renders necessary.—Eirnra SINGH v. 
eel (1928), I. L. R. 10 Lah. 


j iJ 
Kong Ordinance 20 of«1908 by its 
retroactive offect gave a right of action 
for criminal conversation committed 
prior to its enactment :—Held: with- 
out explicit words to that eftect it did 
pot avall the respondent, whose cause 
of action was ba as res judicata 
by a final judgment prior to the 
Ordinance & founded on the then 


existing law.—LEMM wv. MITCRELL, 
{1912) A. C. 400.—HONG KONG. 
PART IV. SECT. 5, SUB-SECT. 6. 


1146 xxvi. ——-.}-—-M LITAN 
ARATTOIRS BoaRD ©. SCHOLE, 
8. A. 8. R. 444.—AUS. 





t it—Re Wicks & ARMSTRONG, 
[1028] 2D. L. R. 210; 49 Can. Crim. 
Can. 81 ; 61 QO. L. R. 667.—CAN. 

1146 xxviil. —-—.}— Where a statute 
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11927] |. 


& Detrcwuon, {1928} 1 D. L. R. 7413 22 
Sask. L. R. 208; (1927) 8 W. W. R. 
839.—CAN. - 


wiry, (1981) 2D. &. Ri 433 5 alte, 
ILEY, « dae ‘ . 
[1931] 3 Sy L. R. 68.—CAN. : 


PART IV. SECT. 6, SUB-SECT. 1. 


CovMIasION OF ONTARIO. 
D. L. R. 200; 62 O.-L. R. 301; affd., 
{1980} 1 D. L. R. 409, P. C.—CAN. 


PART IV. SECT. 7, SUB-SECT. 9. 


jurisdictio n © scope 
power tm wv. SUKH Dey 


of that 
—= (1939), 
L. R. 11 Lah. 220.— IND. 


Vol. XLII.—Statutes. Cases 1580—1726. 


Part V.—Criminal and Penal Statutes. 


1539. Add. Annotation :—Refd. Sheffield Corpn. v. Revenue Officer v. Stoke-on-Trent Assess- 
Kitson, (1920) 2 K. B. 322. ment Committee & Potteries Electric Traction 
1560. Add. Annotation :—Consd. Stoke-on-Trent, | Co., ete., ete. (1980), 143 1. TT. 650, 


as ree ee es eee eee ee eee, 


Part VI.—Fiscal and Revenue Statutes. 





1577. Add. Annotation :—Consd. I. R. Comrs. v. L. J. Ch. 198; 1407. T. 624; 938.5. P. 1465 
Dalgety & Co. (1929), 98 L. J. K. B. 842. 271. G. R. 201. 
1578. Add. Annotation :—Consd. I. R. Comrs. v. | 1607. 4dd. Annotation ---Retd. Koscvlo Mango & 
fees ahi & Co. (1929), 98 L. J. K. B. 542. Co, v. Stag Line, Ltd., [1931] 2 1. 3B. 1s 
587. er this case add :-— 1612. Add A nnolations : | (ie neralls 
: ° Eg : nes ew f us Refd. 
"aes oe Acts.}--Sec REVENUE, Diggines v. Forestal Land, Timber & Rail- 
os. Cc, th d. ways Co. (1930), 142 1.7. 5003 [L. R. Cours, 
1591. Add. Citations :—[(1929] A. C. 854; 98 v. Dalgety & Co., [1N80] A.C. 527, 


Part Vil.—Local, Personal and Private Statutes. 


1617. Add. Annotations :---Refd. Bournemouth- Swanage Motor Road & Ferry Co, v. Harvey 
one Motor Road & Ferry Co. v. Harvey & Sons, [1930] A.C. S44. 
. Sons, [1929] 1 Ch. 686; Farnworth v. | 1659. Add. Annotations: -Consd. KBournemouth- 
Manchester Corpn., [1929] 1 K. B. 533. - Swanage Motor Road & Ferry Co. v. Harvey 
| & Sons, [1920] 1 (Ch. 686: Parnworth vo, 
1621. Add. Annotation :—-Refd. Bournemeuth- | Manchester Corpn., (1025) 2 I. Be ba8, 


Swanage Motor Road & Ferry Co. vt. Hervey | 1674. Add. Citations -- (1929) 1 Ch. 686; 98 
& Sons, (1920] 1 Ch. 686. | L. J. Ch. 118; 0%. 1.4155 08 3.2. 120; 

27 I GQ. Re. 2045 sudscqucnl procecdings 
16388. Add. Annotation :-—- Refd. Bournemouth- | (No. 2), 144 1. TR. 182. 


Part VIll.——Enforcement. 


1728. Add. Annotations :—Refd. A.-G. v. Sharp formers’ Protection Asscon., Ltd. uv. British 
(1930), 99 L. J. Ch. 4415; Musical Per- , International Pictures, Ltd. (130), 46 TL LR, 
formers’ Protection Assocn., Ltd. v. British. 485. Distd. Ruislip-Northwood Urban Dis- 
International Pictures, Ltd. (1930), 46 triet Council v. Lee (1951), 115 L. 208. 
T. L. R. 485. Refd. Clark v. Epsom 8... ©., (1929) 1 Ch. 


mew ee ee 


1726. Add. Annotations ;:— Apld. Musical Per- 287. 
PART V. SECT. 2, SUB-SECT. 2. extra-territoria]) operation unless an | PART VII. SEC™. 4, 


_ | intention to give such an operation to 1682 fi, ——- -.J--VAaCorvrR Cry 
ote ve ies! Bo tecttnes the | the statute appear evpresty or by |v. Mienmoxn, (028) 4D. L, 1. 5046 | 
angUuage must be clear tn charge the 989) eae ae FRANKE, (1928) 3 W WR. 166. - CAN. 
all‘ged offender with ability, & if | 939--AuS. 9 rue’ "| sapr VI. SECT. 3, SUB-SECT. 1. 
1734 xxv. ----.J— Where a ability 


eclaad is “ qearone Die nee 

which wo avo the snalty or ot op . ys 
forfeiture Ip any DAR ICWIAr Cane. tut PART V. SECT. 3, SUB-SECT. 2. eae TaUie WUlenn atte none thn 
eee ee zg 1543 if. .}<In so for es it deals | gives a soceial & particular remedy for 
CONTINENTAL GUARANTY CoRPN or | With the disqualification of a candidate | enforcing It, the remedy provided by 
Canaba, LTID., {1931} kx CR 137 ~ | for a corrupt practice the Ontario the statute must be folowed.—Fr. 
CAN : = Peg cea Election Act is a penal statute, & the | Francesa Petr Co. 0, SpaNtan Tver 


charge against the candidate must be | J’urs Co., [1928] 1 1d. FT. 7535 Ot 





—— 





- roved beyond a rearonoble doubt | O. L. R. 512, affd., (1029) 4 DL. Wt. 
PART V. SECT. 3, SUB-SECT. 1. fore such disqualification Is ordered. | 192; 640. L. i. 148.—-CAN. 
1532 vi. .--A atatute which | —/ie 8S. BRUCE PROVINCIAL ELECTION, 1734 xxvi. ——.}-—Where a Hability 





casts upon an accused the onve of dis- | Jonnston cv. McCatrom, (1928) 1 | not existing at common inw ix orcatod 
proving a charge ia retrospective & | DPD. L. R. 104; 61 0. L. HR. 392.--CAN. | by a statute which v}s0 gives A pur- 
herefore, applies to a case where it ticular & special remedy for enforcing 
has come into force between the time PART VI. SECT. 2 {t that remedy must be followed.— 
of the alleged offence & the laying of . ek DisraicT MUsicieaurry, COLDSTREAM 
the information therefur.—R. t. KUMrs 1588 fi. .J—-Special canona of | OF v. BELLEvEK (B. C.), (182ot 4 
[1931 | 1 W. W. BR. 812; 3 D. L. R. | interpretation are no more applicable | D. 1. R. 42; 2 W. W. H, 567,.—-CAN. 
67.—CAN. to a taxing Act than to any other Act. 1734 xxvil. —-—.--FORT Franca 

sa. Ertra-territorial operation—Inten- | —Fow Ler & ANDREWS v. SpalLuM- | Pu & Parkk Co. v. Stanish KivER 
tion must be shown.}—~—General words in | CHEEN TOWNSHIP, (1930) 3 W. W. R. | Powp & Parke MILLa, Lrp., [1931} 2 
@ penal statute will not be given an | 12; 63 B.C. R. 47.—CAN. | D. L. R. 97.—CAN, 
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Cases 1755-2184. Enazise anp Emerre Dicest SupPLEMENT. 


1755. Add. Annotations :—As to (1) Consd. Musical International Pictures, Ltd. (1930), 46° 
Performers’ Protection Assocn., Ltd. v. T. L. R. 485. 


British International Pictures, Ltd. (1930), | 47gg 4ga. Annotation :—Consd. 


Musical Per- . 
46 T. L. R. 485. Refd. A.-G. v. Sharp (1930) ’ : ae 
99 L. J. Ch. 441. Generally, Refi, R. formers’ Protection Assocn., Ltd. v. British 


Minister of Health, Er p. Yaffe, [1981] A. C pnteenetione! Pictures, Ltd. (1930), 46 


1757. Add. Annotation :—-Refd. Clark v. Epsom | 1779. Add. Annotation :—Refd. A.-G. v. Sharp 
R. D. C., [1929] 1 Ch. 287. P (1980), 99 L. J. Ch. 441. 


1768. Add. Annotation :—-Consd. Musical Per- | 1812. Add. ee ‘-——Refd. Minter v. Priest, 
formers’ Protection Assocn., Tid. v. British [1929] 1 K. B. 655. 


ae eshanamperiendaepneepamemeaeaneameentan nse enemmmen nee roel Lenehan eal 


Part IX.—Repeal. 


1928a. ——-—.]—-SECRETARY OF STATE FoR INDIA | 1989. Add. Annotation :—Refd. Farnworth v. Man- 
v. HINDUSTHAN CO-OPERATIVE INSURANCE chester Corpn., [1929] 1 K. B. 533. 
Society, No. Vi2a, ante. 1990. Add. Annotation :—Refd. Farnworth v. Man- 
chester Corpn. (1929), 98 L. J. K. B. 224. 
1968. Add. Annotation :—As to (1) Consd. R. v. | 2007. Add. Annotation :—Refd. R. v. London 
Minister of Health, Ka p. Yaffe, eed 2 County Council, Ex p. Entertainments Pro- 
K. B..98. ” ‘tection Assocn., Jtd., [1931] 2 K. B. 215. 


rrr ee 


| Part X1.—Codifying and Consolidating Statutes. 
2094. Add. Annotation :~--Consd. Shotts Iron Co. 7. Curran, [1929] A. ©. 409. 


eee a Te 


Part X1].—Statutory Rules and Orders. 


2114. Add. Annotation :—Refd. R. v. Minister of | 


Health, Ev p. Yaffe, [1930] 2 K. B. 98. | 2184, Add. Annotation :—Consd. Rt. v. Minister of 
2182. -idd. Annolation :-—Consd. QR. v. Minister of | Health, Ba p. Yaffe, [1980] 2 K. B. 98. 


oe fix np. Yaffe, gains: 2K. B. 98. 


antes te RMR TIT re co agamr ange ie Imei ae apmine p= ne en Ane tt en ARERR eS) a Seat eR ne an a ere ee nee commen ake a 


PART IX, SECT. 1, SUB-SECT. 2.--D. | PART IX. SECT. 1.8 SUB-SECT. 2.-—— 


1924 ii, —-—.}--Sections of a public 
Act whieb are incorporated by reference 1983 vii. --— ———.]— R.. v. RUPDICK, 
in a private Act are not repealed by | [1928] 3 D. L. R. 208; 49 Can. Crim. 
the repeal of the © punlie Act.—-Granpy | Cas. 323; 62 O. L. R. 248.—CAN. 





1D.L. R.701; 59N.S. R. 443.—CAN, 





PART XIII. SECT. 4. 


| 80. Object & construction.]}—All rules 
INING, SMELTING & of ct. are noth but provisions 


CONSOLIDATED 

PowrR Co., Lrp. vr. Wist KooTmnay PART XII. SECT. 2. intended to secure the proper adminis- 
Powrr & Liar Co., gee (1929) 2 2126 ill I—Byerrs v. COINN tration of justice, & My essential that 
Db. L. KR, 651; 2 W nite yes 41 [1928] App D. 322.—8. AF. * | they should be made to serve & be 
B.C. R. 89; atty., i193 }t DL. Rk. DP. subordinate to that purpose. -~SAL- 
7243; 3 W. WL. RR. S01; 40 n Cc. i. 2126 iv. —— Not when in conflict | DANHA v. SALDANRA (1929), I. L. R. 
269. CAN. uith statute.)—R. v. WRIGHT, [1928] | 54 Bom. 288.~--IND. 
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STOCK EXCHANGE. 


Vol. XLIT. Cases 101—480. 


Part UII_—Relation between Parties to Stock Exchange 


101. Add. 
1. J. K. B. 243 ; 


Citations :---[1929] 1 K. B. 
73 Sol. To. 18. 


Transactions. 


321; O08 . 195. Add. 
| (1930), 


143 LL. 
[1980] 2 K 


Annotations: --Refd. Legh ov. Legh 
T. 161: Lynn ev. Bamber, 
R, 72. 


Part VIl.—lllegality and Fraud. 


480. Add. Annotations :---.48 to (1) Consd. aoe i 
Beck & Co. v. Hackett, een 1K. B. 321. 


mene wee . ee ee 


PART Ill. SECT. 2, SUB-SECT. 1. 


24 i. Fiduciary relation --Agency-— 
Clicnt’s right to follow mone,.J—Whero 
share certificates are deliv« 


owner thoreof to a broker RU Ae sbort. position with respect thereto + 


tions to sell them the broke:’s relation; 


to the owner is a flduciary one, the 
certificates are impresecd with a trust, 
& the broker should not be heard to 
give any explanation of his dealHnge 
with the certificates inconsistent, with 


his authority.— PLUMMER » Mack & 
TimMMs, (1930) 2 W. W. hk. 107: 3 


D.L. R. 999 ; affd., 11930] 3 W. W. 1k. 
188; 4D lL. R. 768.---CAN, 

24 fi. ——- -——.]—The legal ro- 
lationship of a stockbroker & his 
client is a fiduciary one, that of agent 
& principal; «&, therefore, the broker 
is not entitled, without. the fullest 
knowledge & assent of the client, to 
pe himself in a position where his 

terest. conflicts with that of his client. 
He must deal for a cent. in the capacity 
of agent, &, therefore, hus not the 
right to trade on the stock markets for 


bimself & at the same time transact his | 


clients’ business thereon as_ their 
broker.— R. vw. SOLLOWAY & MILL, 
{1930] 2 W. W. R. 5163 o4 Can. C. C. 


129.—CAN 


PART II. SECT. 2, SUB-SECT, 2. A. 


sx, Onus of  proof.jJ---LOCKEr?r  t. 
SOLLOWAY MILis & Co., LITD., [1927] 
3 Ww. WwW. Rh. dO. CAN. 


PART III. SECT. 2, SUB-SECT. 2.---B. 
aa. Pledging securities of clien— For 
advances lo broker.J—Re W1GGIns, LTD., 
eae 1D. L. R. 783; affd., (1951) 3 
R. 383.—CAN. 


PART III. SECT. 2, SUB-SECT. 3.—B. 
50 fii, ——-.J—ENGLIAN v. KREN | 
AGENCIKS, Lrp., f Rah AN 2 Beh W. R. 
22; 2D. 'L. RO 
q i. ——.}—Pitf., a customer 
of a broker, delivered to the latter a 
Share certificate registered in his uame 
with instructions to sell the sbares at a 
certain price or better. The broker 
sold the shares for its own purposes 
ata over pee & when piltf. memanuee 
his cert te the broker tendered h 
another c eontticat of the same co. ian 
the rame oe of shares. This pitt. 
refused ; sued for conversion :— 
Held : ‘tte war entitled to judgment 
&, in the absence of other evidence of 
the value of the shares at the date of 
6 sale, the amount to which pltf. was 
entidied was that for which the shares 





re! -———-MACINNES vt. CARTWRIG ae 
& Ce ong, Ltp., {1931} 1 \ 1 W. W. 
; 1D. R. 522: Ngati 
gi 5 4 Pes 4 “3 D. L. BR. 603.—--CAN. 


t 
| 
| 


J 


| 


i 


4 
! 


| 
| 
| 


| 


T. J. i. 


t hi. - Defence---Rules of  atock 
erchange.|— Damages were claimed for 
breach of an alleged agrecinent to carry 
certain stocks & ineintain pltf. ina 


a 


Meld: evendf there was such a definite 
agreement, the elaim failed because 
under the "nes of the stock exchange 
deft. was obliged to return the stoek 
borrowed with respect to the short 
transactions before the shares had 
dropped to the covering paint which 
was ulleged by pltfs., & deft.’s evidence 
had not been refuted that other atock 
could not be secured to take their 
Tlace &, therefore, deft. had to buy 
* to GOver.””---CLAY & CLAY ¥, roe I. 
& Co., Aas sod 2W. W. 1. 85; 
3. J. a. - CA N. 


PART IV. SEC). 7, 


sb. Delay in delivery « 
What iz reasonable sic. ae 


4 estas eles i. 


T ecerl ificate u 


Le RANG & 


Co. t PLOTEKE & Co. <p {19315 4 iD. A. 
PART V. SECT. 1 

373 ik - - Mailure to deliver within 

reasonable tit Dne-—~ Waiver.}--CLARK  & 

Co. re. LRowinson, [1930) 4 OD. La. Lt. 
18; 2. CLR. 409,- -CAN, 

O73 iii, ---— ---— .]-~ Ip an action in 


which stoe kbrokers were held Hable in 
dumages to a customer for selling 
Without his euthority sbares of his 
Which they were botding for him : 
Held: in assessing damages, the date 
when pltf. would bave sold the shares 
had be not been prevented from dolkug 
su by their prior salo by the brokers 
should be determined on the arsuup- 
tion that he would have done what 
prudent people would have done & 
have sold when the how came to sell. 
In the present case Ib war held that 
this point of time was fixed as at that 
date when pltf., after objecting to a 
statement of his account which showed 
said shares as suld, requested that they 
be placed to his ered. becatec be 
watitod to sel) them, He war, there- 
fore, awarded the difference between 
the low market price on that day & 
the price at which defts. had previously 


60ld.—-SUNDERLAND v. SOLLOWAY 
Mitts & Co., LTp., [1930] 3 W. W. BR. 
affd., 1931] 9 W. WW. 2. 393.-- 


641 ; 
CAN. 


PART VI. SECT. 2. 


400 i. Property avatlable for distritu- 
tion among crediiora—Sharee purchased 
by broker for client.}—In determining 
on the bkpey. of a stockbroker whet.per 
certain shares, certihcates for which 
were in a possession at the ume of 
the bkpcy., are the property of & 
claimant thereto who ha ealing, 


15 


Refd. Ironmonger 
$97, 


ee 


EE Re TT AT SC GN Re ee SN EPR tee anne en ee ea = se ee 


i} broker, or are 


& Co. mm Dyne (1928), 44 


apoa buyer of such shares, with the 
nssets ino the handa of 
(he dikGinetion must be 
ease Where the 


the trustee, 
observed between the 
relationship oof the broker & the 
Claimant was that of vendor & pure 
chaser & the case where the relation- 
ship was thar of agent & principal. 
In the former cease the shares will not 
he held to be the property of the 
Claimant ounjess cortiticates therefor 
have been speeiiicaily appropriated Co 
thre elalinant’ a coutract. In the latter 


cane, te. where the velotionship war 
that of prinedpal & agent, it must be 
held) that. the cert lerfen on hand 


include those for the ehares hought 
for the clahmant if the certificates: on 
hand oof the kind di cqaestfon are 
suthcient te meet ths Genmmnds of all 
Ppurchascrs of saeh osturees  & the 
Cajmiant will be ontitfed to Welivery of 
the certificates provided he has either 
madd, or pays therefor fn full, or if he 
has to tals credit on the books of the 
broker an gmeunt sufficdlent to met 
the balance, ({o any, due from hin on 
anid’ oshares.c: Avie STORIE: FORLONG- 
MaAtrHews, Lith, Re WEEN AGENCLER, 


rp., {193d} FW. OW. OR. Od 3 [I9OSE] 

1W. WW. R. 8173 3 OL. RR 970; 

revag., (EMSE} £ We. OW. 1 S04.--- CAN, 
n fi. Poymer to obtain aharcea - 


Lien fib: aalvuye. }- Where Jn pursuance 
of the authority of an order of Che et. 
the stoekbroker's trustee in bkpey. has 
obtained share certillcater from another 
broker who acted as the bk pt.’a corre- 
Kpondent on another exchange & jn 
arder to do so hes had to poy said 
eorrespondent (he aout cao on sada 
shares, these shares ame, escopt with 
respect to the money so expounded, in 
the same popltion as shares whist, in 
the ordinary course, come Into the 
hsuds of the trustee fo taking poxsers- 
sion of the assets of the bkpt.; the 
amount expended to salvage Buch 
shares, & interest thereou, constitutes, 
however, a Hen upon them which 
should be poid pro rata by the customers 
who benented by the course ates 


by the truntea.-Re Crakk (Hi. PP.) & 
Co, (VANCOUVER), Lap. [ist] DY 
W. W. AR 79,-——-CAN. 


sx. Highls of clients.)—-Un the bkpcy. 
of « stockbroker, if there are euflicient, 
shares of any perticulae description on 
band to satisly orders given therefor 
by customers to the broker they should 
be deHvecred to such curtomers if the 
latter Lave paid for them In ful). If 
the shares have not been full Ware for 
by the customers they sho before 
receiving the sharcs, be teauired to 
make payment of the balance due 
thervon with interest & to make pay- 
ment of any otber indebtedness owing 
the broker. If there are not available 


Cases 432—450. 


482. Add. Annotations :—Consd. Ironmonger & 
Co. v. Dyne (1928), 44 T. L. R. 497.. 
Ellesmere Earl v. Wallace, [1929] 2 Ch. 1; 
Weddle, Beck & Co. v. Hackett, [1929] 1 


K. B. 321. 


433. Add. Annotations :—Refd. Ellesmere (Earl) v. 


oem, 


sufficient share certificates of a par- 
ticular description to satisfy tho pur- 
chuses by the different customers, the 
latier should be given their pro rata 
number of the shares which are avail- 
able.—He CLARK (TR. & Co. Neos 
Cou vEN), LTb., [1931] 3 W. W. XK. 79. 


sy. Pledge of mun d& client’s stock— 
Right of client to payment out of pro- 


A pT Sie me ee pee ally ER A ET Re ee ee 


Refd. 
434a, 





Wallace, [1929] 2 Ch. 1; 
Co. v. Hackett, [1929] 1 K. B. 321. 

One party agent.]}—BROwWN v. ST 
PHALLE, Lip. (1930), 74 Sol. Jo. 122. 
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Weddle, Beck & 


450. Add. Annotation :—Refd. Ellesmere (Earl) v 


inaolvency.] — KAIKUSHROO TALYAR- 
KHAN ¥. Bal GULAB (1928), I. L. R. 53 
Bom. 508.—-IND. 


PART VII. SECT. 1, SUB-SECT. 1. 


sf. Security Frauds Prevention Act, 
1930 (Ont.)—Security—Agreements re- 
lating to real pronerty— Lunch & 
lecture’? method.|—-A.-G. OF ON TARIO ¥, 
pas {1931} 1 Db. L. R. 56.—CAN. 


Wallace, [1929} 2 Ch. 1. 
ee 


“** trading in ‘‘ securities ’’ withir 
Seaurity” means Prevention Act, 192. 
(c. 10).—R. ex rel. SYMONS v. SPRINGER 
(e930) 2 W. W. R. 396.—CAN. 


sh. Liability of company.}—A co. i 
subject to indictment under sect. 23° 
of the Crimina! Code.—WEeEBSTER & 
KIRKNESS v. SOLLOWAY Mute & Co.. 
LTp. (No. 2), {1930} 3 W. W. RR. 381 
on appeal, 11931) 1 DL. R. Bai: ; (21930 


ceeds.}—Re WIiGains, Lrn., Maat a 3 W. W. R. 445.-——CAN. 


& Sreatr'’s CLAIMA, [1931] 4D.L ER. Security Frauds Prevention Act, 


1920_—-W hat amounts to trading. }j— The 





38.— - 
3 CAN. conduct of applt. in systematically PART VII. SECT. 1, SUB-SECT. 2. 
PART VI. SECT. 3. soliciting & obtaining from the public 425 «xi. — Sera nT. v 
sd. Differenres payable from one | subscriptions to the capital stock of a | JOHNSTON & Warp, [1930] 4 D. L. R. 


1b. L. R. 219. 


stockbroker to another—Whether divisible proposed co. which was in process of | 421: affg., [1930] 1 


among stock erchange creditors only on neorporation, held to constitute a CAN. 


« 


Vol. XLII. Cases 3—5b. 


STREET AND AERIAL TRAFFIC. 
Part |.—Regulation of Traffic. 

















8. Add. Annolation :—Folld. Edwards v. Wan- & has given a decision ag 

- EF . Wz gainst an objection 
stall (1929), 46 T. L. R. 101. duly ane ther Hi yee ane -sect. 8, the 
‘ctor, being entitled to make the objection 
3a. erie RE ——.]—Under sect. 21 of - ah a x Par y ‘ : 
above Act, a local authority is not confined re Tidy atconliaay ance ee ae 

.to making orders for special occasions, but c r 
k q , rie the prov isions of sub-sect. 3, although he 
restricting trafic of certain kinds ia certain | gHiSKe8, BO wroutuls of objection personal to 
uy . : Ween » but such only as are common to 
senieg! an rine hours daily, & such himself & other ratepayers & inhabitants.-- 
ei hout being confirmed as _a | SEVENOAKS Urnan Disrnicr CouNciL v. 
ie bene Fane ne aunt Petree ao, TwWyNaM, (1920]2 K. B. 4405 08 1.0. K. B. 
142 L,T. 988; OTP. bls 407 Lei tor 5873 41 1. T6665 98 J.P. 189 ; 45 
98 LG. B 38 ; 29 Gox, O. C. Bb, DC. IgA ele 73 Sol. fo. 384; 271. GQ Wh. 
3b. Whether confirmation of order | 5D}. -—— -—-- To what land applicable .-Land 
necessary— Under Public Health Act, 1875 acquired for street widening.|—- Held : where 
(c. 55), s. 184.) —F:swarps v. W ANSTALT.,, No. ee be pets y ines eee Dune 
3a, ante. of street widening, a local authority can, 
pursuant to its powers under seet. 68 (1) of 
Sa. Acquisition of land for parking places.-- ahove Act. use it as a parking place for motor 
Public Health Act, 1925 (" aCe » Se ee cars.--A.-G,. 1. SUNDERLAND CORPN., [L920] 
Objection—-When appeal lies.|— Where a loca 2Ch. 4863 93.5. P. fo. 4805 45 TT. 1. ROIS 5 
authority has given notice under sect. 68 (2) affirmed, [1930] 1 Ch. 108; 99 L. J. Ch. 44; 
of above Act, of a proposal to acquire land 142 LT. 61; 94 J. 57; 46'°R. 1. 1. 10, 


eet ee Oe nd 


PART I. SECT. 1. 


sa. “§ Parking” of vehiclese—Whether 
regulation of traffic. pea al v. 
MELBOURNE Ciry, (1928) V. LL. R. 302; 
11928} Argus L. hR. 203 us: 


PART I. SECT. 2, SUB-SECT. 1. 


e i, ——-.}— WIMBLE F. TT. & Co. &. 
GUILLESSER, [1928] S. R. Q. 20; 22 
Q.J. P. R. 38.—AvUS. 

e ii. J--When two vehicles 
approach one another at an inter- 
section the driver of the vehicle on the 
left is under a duty to permit the other 
vehiclo to pass over the intersection 
firet, & if a person ia injured because 
of he failure of the driver on the left 
to observe this rule there is evidence 
of negligence on tho part of said driver, 
& the burden is cast upon him to show 
that under all the cireunistances he 
was ney Ne UBEN ts —MEsSS bv. CALVER, 
il929) 3 J. a ibe ; 2W. W. RR. 
oe ae Py “Li —CAN. 

—_—- ear yD vw. HANNAFIN 








in order to provide parking aoe for ETUEIES, 


En ee 





De Ne 


1 em ee ee et pen te rete 1 bee cee eee me ee 


Lrp. vw. Corry, (1925) 1 WW. W. 1k, BRO: 
sub non. Buvrns & Co. t. C ARLTON 
Hore, ele ] “2 b. qi. Rh. B45. SEE CAN. 


m ill, —-—- ---- .1--The fact that the 
driver of a motor car ias the right of 
way with respect to che driver of a car 
on an Interseeting streat does nat 
entitle him to reeoves for damage 
resulting from a collision where the real 
caues of the damage was the excessive 
speed of his ear & hie fallure to take 
preceutions to avoid the eollision.: - 
Ravyo Taxicar Co., Lin. vm AVER- 
BACK, [1928] 1 W. W. It. 685.—-CAN. 

™m iv, —-*4 ==>, ]>> HORKBY — 49, 
PATERSON (B. C.), (19508 1 OD. LL. Fe. 
86; [1929] 3 WW. W. 1 276; di 
B. = = o48,.—--CAN, 


—-—— ——-,]- PAUL v. DINKA, 
~L RR. 5t7: 3 WW RR, 
c. . 49.--CAN, 

m ea Althongh ff. 1s 
the duty of the driver of a rnotor vehicle 
entering a main road from a private 
road or cross road to proceed with the 


11929} 3 


287 } Mf B. 


eee wee eee 


Vv U » 9 greatest caution, it does not. follow 

issn Ww, W. Ro 4155 2D. L. It, inet s. ariver on he. ral road : 
relicve rom responehilty: he is 

® iv. Validity of municipal bye- | not entitled to rely on the driver on 


lato. )}-—-A. regulation as to the right of 
way of vehicles at street intersections 
is a ruje of the road within the meaning 
of a statute which empowers a munici- 
pality to regulate trafic, but Hmits this 
power to regulations other than rules 
of the road. Therefore a municipal 
bye-law which lays down a rule as to 
the right of way which {is in conflict 
with the rule established by a etatute 
applicable to the municipality is ultra 
vires.—PIPE uv. HOLLIDAY, [1930] 1 
W. W. R. 225; 2D. iL. R. 73; 4 
B.C. R. 230.—CAN. 

m i. .-—It is the duty of 
traffic on a side road to give way to 
that on the main road, but the traffic 
on the main road is not entitled to 
continue its courre & speed without 
regard to traffic from the side roads.— 
RENNIE wv. FREMANTLE MUNICIPAL 
Tramwaras & Exvrcrric LIGHT BOARD 
(1927), 29 W, A. I. R. 130.—AUS. 


mi. —— pee a a & Co., 








the private road stopping & allowhog 
him to pass, but he must watel the 
vehicle on the private road & take the 
steps necessary to avold a callisfen if 
the driver on the private road does not 
give way.—CURRIE v. MILNE & ss eee Ts 
{1920} 2 W. W. RR. 15%; 3 Ob. 
995; 248. L. R. 437. ~-CAN, 

n i, Traveller on cross road 
reaching intersection first.}-—The mere 
fuct that the traveller bolding the 


ee eee 


servient position reaches the Hmit of | 


: 


intersection first, while relevant evi- 
dence, docs not of Itself give him the 
right of way.—Sanpe v. GREER, 1030) 

.L. R. 67; 65 O. L. HR. 169.—CAN., 


PART I. SECT. 2, SUB-SECT. 3. 


19 i. No ather traffic on road.-~ Sat- 
withstanding Highway Treffic Act, 
1930, requirin ng vehicles to travel on 
the right-hand side of the road, the 
driver of a yebicle may travel on any 


17 


_ OL A rr 


ee cas nee. ne ee ee 


1 ey er 


part of a road po lone a8 there ia no 
other trofite ino the gedgghbourhood.--- 
BLL. Muraninas, (193l) 2 W. WwW. . 
438,-—CAN, 


PART I. SECT, 2, SUB SECT. 4. 


sb. General yule.j -- Drivern of 
vehicles on highways cannot bo re- 
quired to regulate thelr driving ar tf 
in constnot fear that other drivers 
Who arc under observation, &  ap- 
parontly acting: reasonably & properly, 
may possibly act at a critical moment 
in disregard of their own, as well as 
others, safety.--COoLOWELL vw. MUNI- 
nue TRAMWa YH Trust, [1920] S.A. 

. 1. B¥.~ -AUS. 

k i. --- Duty to slow wp at inter- 
section} ALTER tv. SOLOWAY, [1931] 
2D. L. R. b238.--CAN, 


30 fii. Obeervance of rule of 
rout not sufficient} ACORN a Mace 
DONALD (Pode. T.), [L029' 3 D. L. i. 
175.- -CAN. 


o i. ---- p-Meld. even if a 
ative r has no y iitimation thal a street. 
car ahead of him is about to «top antil 
he in within tem feet from if, ho ds 
nevertheless bound to stop his car as 
quickly ag possible a8 sOOn ua he 
becomes aware that the street-car ls 
about to stop for the purpose of taking 
on or letting off passengers.-— KATZ v. 
CONBOLIDA PED oTroks, Lrp., & 
THOMBON, (1040) 1 WW. W. i. S05 3 > 2 
bh L. WR. 24h; 49 1. OC. OR. 214.— 
CAN. 

ac. When acetdent ocwmurae--Inity to 
stop--—Leatent of duty.|-- Under Motor 
Vehicles Act, 1921, 4. 36, a8 umended 
by Acts of 19025 & 1927, there Ix an 
obligation on the driver of a motor 
vehicle to stop when kuch motor 
veliicle ts concerned Ino any accldent 
happening on any road lor atrect.: 


rey 


Hicld: the obligation to “ stop " must 
be underxtood tm the Ught of the 
aireurnmstances fn cuchb case, & 


reasonable interpretation of the obliga. 
tion was that the motor vehicle must 
be brought to rest within such a 
Uatance & perjod of time as Is reason- 
able In all the circurostances, including 


Cases 33a—50a. 


33a. Restriction of motor coaches in certain areas” 


Sroct. 4.—-RESTRICTIONS AS TO TRAFFIC. 


(Vol. XLIL., p. 846.) 


—Validity of regulations.]—A motor coach 
co., which held a number of metropolitan 
stage-carriage licenses, owned coaches which 
plied for hire on regular services in the 


metropolitan area & home counties. These 
coaches started from A Regent Street, to make the 
London, where the booki office of the MINISTER OF 
co. was. The Minister of Transport gave 


notice that he proposed to make regulations 
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under London Traffic Act, 1924 (c. 34), s. 10, 
which in effect provided that motor coaches 
should not at any time on any week-day be 
on apy street within a prescribed ‘‘ inner 
area ’’ of London, & that they should not be 
on any street within a prescribed “ outer 
area’’ except at certain permitted hours. 
Upper rib on Street was within the outer 
area, & just on the border of the inner area :— 
Held: the Minister had power under the Act 
roposed regulations.—R. vw. 

ANSPORT, Ex p. SKYLARK 
Motor CoacH Co., Lrp. (1931), 144 L. T. 
700; 47 T. L. R. 326. | 


Part I|.—Traffic Nuisances and Offences. 


34, Add. Annotation :--N.F. Sheffield Corpn. v. 


Kitson, [1929] 2 K. B. 322. 


34a. Proceedings under Town Police Clauses Act, 


omy ea 


1847 (c. 89), s. 47—-Consent of Attorney- 
General.|—A corpn. was convicted upon an 
informnation preferred on behalf of a limited 
co. under above sect. by one of its directors, 
for permitting a motor omnibus to be used as 
a hackney carriage within the prescribed area, 
without having obtained the necessary licence 
under the Act :-—Held: Public Health Act, 
1875 (c. 55), s. 253, takes the place of Town 


Police Clauses Act, 1847 (c. 89), 5. 78, which 


enabled ‘‘ any person ’’ to recover penalties 
for offences against that Act, & therefore 


. except in the case of information by a party 


aggrieved or the local authority for the 
district, the consent of the A.-G. is now a 
condition precedent to proceedings for the 
recovery of penalties under the Town Police 


ee hy 
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Clauses Act, 1847 (c. 89).—-SHEFFIELD CorPN. 
v. Krrson, [1929] 2 K. B. 322; 98 L. J. K. B. 
561; 142 L. T. 20; 938 J. P. 185; 46 
T. L. R. 615; 73 Sol. Jo. 348; 27 L. G. R. 


‘5383; 28 Cox, C. O. 674, D. CO. 


50a. 


nee nee ne et eee 


' SuB-sEcT. 21.—RiINGING Door BELLs. 


See Town Police Clauses Act, 1847 (c. 89), 
gs. 28. 


Offence by tradesman —- Delivery of news- 
papers.|—The mere fact of a man being 
instructed to deliver papers at the. house of 
a third person is no answer to a complaint 
against him under Town Police Clauses Act, 
1847 (c. 89), 8s. 28, charging him with having 
‘‘ wilfully & wantonly ”’ disturbed the party 
& his family by violently knocking & ringing 
at the door at an unreasonable hour of the 
night.—CLARKE v. Hoaains (1862), 11 C. B. 
N.S. 645; 142 HE. R. 909. 


a eee re ce el MM ete nn ene, ne ey ne 


those peculiar to the driver, such as 
his power or loss of self-control.— 
MINERVINI v. WALSH, (1928) S. A. 8. I. 
286.-——-AUS. 


sd. —— Duty to report to police 
slation.)~—In rule 32 of the rules 
framed by the United Provinces Govt. 
under Motor Vehicles Act, 1914, the 
words “if any person is Injured ” 
govern the whole of the clause; the 
duty of trae an accident at the 
nearest police station arises, therefore, 
only if any person fs injured.—RK. v. 
MANBA SINGH (1929), F. L. R. 51 AN. 
990.—-IND. 


se. Duly to samend horn.jJ—Under 
8 40 of the Vehicles & Highways 
Traffic Act, 1924, which provides that 
every motor vehicle shall be equip 
with a suitable bell, horn, or other 
sufficient means of giving warning of 
fts approach. but. gives no direction as 
to-under what circumstances the horn 
should be sounded or the warning 
given, the necessity for the sounding 
of the horn or the giving of a warnin; 
is a matter of discretion on the par 
of the driver determinable by tho 

rticular circumstances confronting 


im.~-Buies 0, MALBERG (Alte), (1980 ] 
1D. L. R. 861; [1999] 3 W. W. RB. 
G41; 24 Alta R. 334; revad., 


(1931) 4 D. I. R. 264.—CAN. 


ef. Vehicle approaching bridge.}—A 
person driving a motor car in a country 


where the roads are not yet porma-: 
nently & smoothly surfaced must 
expect to meet varying surface con- 
ditions therein & is under the duty 
when approaching a prego to exercise 
that: reasonable care by which the effect 
of an inequality, if any, between the 
surface of the road & the floor of the 
bridge may be avoided.—-BURGESAS ». 
HopuInson (Alta.), (1929) 3 D. L. R. 
133; 2 W. W. R. 21.—CAN. 


sg. Vehicle driving into dark area.j— 
There is a duty on the driver of an 
automobile in driving from a_ well- 
lighted area into a darkened area to 
take increased precautions, com- 
monsvrate with the darkness, against 
possible dangers lurking therein.— 
OWENS t. CRANSTON ( x (1929) 
ta L. R. 1072; 1 Ww. W. ° 498.— 


sh. Lady to move seasonably to right 
of road.}—In an action for damages 
resulting from a collision between a 
bicycle which w abo was riding & an 
uutomobile driven by deft. H. -— 
Held : the cause of the accident was 
the fact that deft. did not ‘ season- 
ably ’’ move his car to the rigbt of th 
centre line of the highway ; under the 
circumstances pltf. when faced with 
the onooming car was not nogligent in 
turning hie bicycle to his left when he 
saw deft. wae not moving his car to 
his right.—Harris wv. Howrs & 
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CHEMICAL DISTRIBUTORS, L'rp., [1929] 
4D. L. R. 1066; 1 W. W. RB. 2173 23 
8. L. R. 306.—CAN. 

sf. Duty an a“ of vehicle gh 
upon priva ive opening on busy 
slreet.|--COATES % PARKER (N. B.), 


(1929) 3 D. L. R. 148.—CAN. 


sg. Driving in high wind.J—The 
standard of skill & experience which 
the law requires of the driver of a 
motor car on @ highway of varying 
surface resistances & running through 
open & sheltered stretches is not that 
of a novice; & a person driving a car 
when a normally ti wind is blowing 
should be prupa for any normal 
exigoncies to which the wind may give 
Tise.—HiIRD v. MILNE, [1930] 1 
W. WwW. R. 977 , 3 D. L. RK. 513.—CAN, 

sh. Dutics of driver of car to driver of 
horse. }—D& Mott v. CLYBDALR, [1931] 2 
D. L. R. 316.—CAN. 

ek. Effect of automatic signals on 
standard of care.}—The fact that a 
motor car is brought to a stop at a 


street intersection marked by a‘' stop ” 
sign does not entitle the driver thereof 
to abandon care upon ing the 


journey. Care must be exercised at 
all stages, & the first requirement of 
motor-car drivers is to be alert; to 
keep a sharp look out for possible 
et aa — Pipk v. HOLLIDAY, aged 
1 W. W. R. 225; 3D. LL. R. 73; 4 
B. o. R. 230.—-CAN. 


55a. 


76. 


16a. 


86. 


86a. 


92. 


ne ee eet ae me se ar a 


Vol. XLIL—Street and Aerial Traffic. Cases 55a—117a. 


Part IIl—Lights on Vehicles. 


Effect of Road Transport Lighting Act, 1927 
c. 87), s. 11 (2)—On powers of ‘Minister of 

ansport under Roads Act, 1920 (c. 72), 
s. 12 1).|—Held : the words “or other 
authority ” in Road Transport Lighting Act, 
1927 (c. 37), s. 11 (2), did not include the 
Minister of Transport, & his power to make 
regulations under the powers conferred upon 
him by Roads Act, 1920 (ec. 72), & 12 (1), 
had not been revoked by Road Transport 


erent tee ee 


Part IV.—Hackney and 


| 94a. 


Add. Annotation :—-Consd. White v. Cubitt 
(1929), 46 T. L. R. 99. 


Public service vehicles—Transitional pro- 
visions---Right to continue service operating 
before Road Traffic Act, 1930 (c. 43)— Validity 
of regulation fixing date when service must 
have heen opera‘ing.|--A.-G. v. PREMIER 
Link, Lrp. (193!, 48 T. L. R. 1043 75 Sol. 
Jo. 852, 


Add. Annotation :-~Apld. A.-G. +. 
(1929), 45 T. L. BR. 628. 


-|-—Deft., who was licensed to ply 
for hire with motor omnibuses in two districts 
connected by roads through M., but who had 
no licence to ply for hire in M., had garages 
in M., & his omnibuses stopped outside them 
to take up persons who had bought tickets 
in the garages:---Held: defts.’ ommi.oscs 
were plying for hire in M.—A.-G. v. Suanr 
(1929), 45 T. L. R. 628; 27 L. G. R. 762. 
Add. Citations :—98 1. J. K. B. 209; 
L. T. 194; 03 J. P. 61; 27 L. G. R. 30; 28 
Cox, C. C. 576. 


Sharp 
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fore a regulation which 


Lighting Act, 1927 (c. 87), s. 11 (2), & there- 
the Minister of 
Transport made on June 12, 1928, requirin 
a lamp to be carried on vehicles on the roa 
at night for the illumination of the identifica- 
tion plate, was not wiira vires.—Swatrs v. 
ENTWISTLE, [1920] 2 K. B. 171; 98 L. J. 
K. B. 648; 142 L. T. 22; 03 J. P. 282; 45 
T. L. R. 483: 73 Sol. Jo. 866; 27 L. G. R. 
540; 28 Cox, C. C. 680, D. C. 


Stage Carriages. 


~-——- Private ground-—-Separated from high- 
way by stone setts.|—A motor car stood on a 
piece of private ground belonging to a public- 
house at Barnes & separated from the high- 
way only by a line of level stone setts, which 
offered no obstruction to the passage either 
of the motor car or of persons desiring to 
enter it from the highway. ‘There members 
of the public entered the car, which was 
licensed as a hackney carriage for revenue 
purposes, but which was not licensed to ply 
for hire within the Metropolitan Police 
District, & on payment of Gd. to the driver 
were driven to the Richmond Park Calf 
Club :-——HMeld: the motor car was plying 


. for hire in a“ public street, road, or place ’’ 


within Metropolitan Public Carringe Act, 
1869 (c. 115).---Wairrie a Cousin, PLOSO] | 
K. B. 443: 90 Th J. WK. . b2oe 142 Le. 
427; 04 J. P. 60; 467 1. 98s 78 Sol, de. 
S63; Bit. GR. 445 2 Cox, Ca 80, LE, 


116. Add. Calulion : -28 Cox, C. C. bh. 
11%a. 4 


-~— Overcrowding-- Liability of employer 
for aiding & abetting.! -'The conductor of ar 


PART IV. SECT. 1. 


56 iv. .-—~Railway Passenger 
Duty Act, 1842, as. 13 & 15, contain 
regulations for the prevention of over- 
crowding in any ‘stage cariage.”’ 
The Act contains no definition of the 
term ‘“‘ stage carriage ":—/teld: a 
motor omnibus, which had been 
chartered by the secretary of a foot- 
ball club to convey a party of club 
supporters to a match at a fixed fare 
per passenger, was not a stage carriage 
on the occasion {In question, in respect 
that it wae not plying for bire from 
one stage to anotlicr, but was engaged 
in the performance of a private con- 
tract; & conviction of the conductor 
for overcrowding cern ed quashed. 
Sane v. WEIR, {1929] S. C. (J.) 14. 


PART IV. SECT. 2, SUB-SECT. 1. 


bb. Licence fee for trucks plying for 
hire—Liability of owners outside muni- 
cipality.}—NORTH VANCOUVER _ ». 
STEWART F. R. & Co., [1928] 1 W.W. R. 
586; 49 Can. Crim. Cag. 216; 39 
B. c. R. 401.—CAN. 
a6. Omnibus licensed by town council 
plying for hire in  county—Bye-law 
requiring additional lirence to be taken 
oul—Whether vulid.}—ScoTrisH MoTor 
Traction Co., Lrp. v. LANARKSHIRE 
Counry CouNcIL. (1928] 8. C. (Ct. of 
Sean.) 909; reved. sub nom. LANARK- 
SHIRE CounTy Councm. v. SCOTTISH 
Motor Traction Co., Lrp. (1929), 
142 L. T. 170, H. L.—8COT. 
ed, Compliance with statutory require- 
to owner of public 
on contract to assign 
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“ slaye - run.’ J—-MCLRBAN - BUTORAU 
Morors ot. CAMPHELL, [29S0] J 
W. W. R. 3f).—CAN. 


PART IV. SECT. 2, SUB-SECT. 3. 


80. Omnibus—Arecment to carry 
passengers on spectfied journey for lump 
sum—Whether licence — necessary.) -- 
BiytTH v. Hupson, [1923] Ve. bh. R. 
587: [1928] Armue L. R, 388T.-— 
AUS. 


sf. Motor ommnihus.j--The definition 
of “motor omnibus’ in Motor 
Omnibus (Urban & Country) Act, 1927 
(Vict.), 8. 3, may be satisfied although 
the reward at separate & olistinet fares 
for each passenger is if pald to a 
person who ig an ‘‘ owner” of the 
vehicle.—-BLYTH v. Hupson (1929), 41 
GC. L. kh. 465; 2 An. J. 4705 (1929) 
V. L. R. 823 Argus L. It. 73.—AUS. 


PART IV. SECT. 2, SUB-SECT. 4. 


. Vehtele engaged to carry eli under 
contract—F area collected ty driver.)--- 
Weld: deft. was “ plying for hire” 
withiu Motor Omnibus Act, 1924, 
8 13 (1).—~DICKENS v. MULHOLLAND 
(1929), 41 C. L. R. 397; 2 ALL. J. 
369; [1929] Argus L. Rh. 76.--AUS. 


PART IV. SECT. 3. 

sh. Ovcrcrouwding— Whether nuns rea 
necessary——Dublin Carriage Act. }— 
Held: the prolidbitions contsined in 
this regniatiun were absolute, &, 
accomingly, in the cave of @ FuInmons 
charging an offence under the regula- 
tion the absence of mena rea was 10 
defence.—--M‘ ADAM ©. DUBLIN UNITED 
Tramways Co., [1929] I. R. $27.—IR. 
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| 


Bj. ~~~ Kehicle nol on hire. )- Where 
fhe perndt granted din respect of a 
metor vehicle prohibite the carrying 
of more than four pissengers, the 
carrying of incre than this number is 
anh Latriiecinent of the terns of the 
yermit. & Ja punishable under Motor 
“chiclon Act, 1914, 5. 16, even though, 
at the tine of the infringement, tho 
vehivie was not on bire.- KING. 
EMPEKOR t. TiAM TAHAL Sisau (1929), 
hb. 9 Pat. 109.-- IND. 


ok. Pussengers standing em cara.) 
GLASGOW CORPS. 1 STRATHICHN, [1929) 
si. Cc. (.}.) 5.-~-8COT. 
sl. Permitting omnibua to be over- 
ermrded-— Whether offence against (ntti 
Revenue & Customs Acta. j-—A complaint 
wan brought in a borgh poltlee ct., 
which set forth that the aceused wos 
the conduetor of a motor ornibus, In 
which wu greater nninber of passengers 
were conveyed than tha ornnibus war 
constructed to oarry, tn contravention 
of Railway Pussenger Duty Act, 1642, 
kh. 13:— Aeld: under Burgh Police 
Act, 8. 454, the burgh wiagistrate had 
no jurixdiction to entertain the com- 
laint, in respeot that, while the duties 
fniawed by the Act of 1842 had been 
repealed, othe: duties sanbstituted 
therefor, a contravention of sect. 14 
WAM atill an offence agalust. an Inland 
Hevenue or Customns Act, within Burgh ° 
Polico Act, .  454.—--CaMERON — t&. 
SWEENEY, {J 928) 8. C,. (J.) 34.~~--SCOT, 
sm. ———- —-—. -~ Horn », DUCKETT, 
[1929] 8. C. (J.) 63.—8COT. 
80. —-~ Summary proceedinge— 
VAmttation of time.}--ORR vo. StRa- 
THERRN, {1029} 8. C. ( ») 30.-—3COT. 


Cases 117a—185b. 


omnibus was convicted of permitting the 
omnibus to be overloaded contrary to Railway 
Passenger Duty Act, 1342 (c. 79), s. 13, which, 
by sect. 15, imposed a penalty for this offence 
on the ‘ driver, conductor, or guard.”’ His 
employer was not present at the time :— 
Held: the employer was liable to be pro- 
ceeded against for ‘aiding & abetting, 
counselling & procuring ’’ the commission of 
the oftence.—-GouGH v. REES (1929), 142 
L. T. 424; 94 J. P. 58; 46 T. L. R. 103; 28 
L. G. R. 32; 29 Cox, OC. C. 74, D. OC. 


117b. ——— ——— Commencement of proceedings— 


Whether order of Commissioners of Iniand 
Revenue necessary.]|—An information was 


K:NGLISH AND HMPIRE DIGEST SUPPLEMENT. 


preferred by a police officer against the con- 
ductor of a motor omnibus alleging that he 
had allowed the omnibus to carry at one time 
a greater number of passengers than it had 
been constructed to carry, contrary to Rail- 
way Passenger Duty Act, 1842 (c. 79), 8. 13: 
—Held ;: the prosecution was not a proceeding 
for the recovery of a fine or penalty under 
an Act relating to inland revenue within 
InJand Revenue Regulation Act, 1890 (c. 21), 
s. 21 (1), & it could, therefore, lawfully be 
commenced without an order of the Inland 
Revenue Comrs.~-—-KinkRyY v. Minty, [1929] 
2K. B. 166; 98 L. J. K. B. 738; 141 L. T. 
515; 93 J. P. 176; 45 T. I. RR. 427; 27 
L. G. R. 488; 28 Cox, C. C, 640, D. C. 


tk te ere te reenter err 


Part V.—Locomotives and Motor Cars. 


163. After this case add :— 








.}—See, now, Finance Act, 1920 
(c. 18), s. 18, Sched. II., para. 4, as amended 
by Finance Act, 1926 (c. 22), s. 13, & Finance 
Act, 1927 (c. 10), s. 11, Sched. IV.; Roads 
Act, 1920 (c. 72), ss. 1, 20 (3). 


180a. Liability for damage to bridges—Locomotive 


Act, 1861 (c. 70), s. 7—To what bridges 
,applicable—County bridge.|—Held: above 
sect. does not apply to a county bridge.— 
R. v. KITCHENER (1873), L. R. 2 C. C. R. 88 ; 
43.1.J3J.M.C.9; 29 L. T. 607; 38 J.P. 134; 
22 W. R. 184; 12 Cox, C. 0. 522, C. C. R. 


Annales Bee: R. v. Dorset Inhabitants (1881), 45 


Sharpness New Docks & Gloucester & 


Pirmingham Navigation Co. v. Worcoster Corpn., A.-G. v. 
Sharpness New Docks & Gloucester & Birmingham Naviga- 


185b. 


185. Add. Annotation :—-Apld. Dennis v. Leonard 


(1929), 141 L. T. 94. 


185a. —-—— Steam tractor.|-—CaRPENTERK v. Fox, 


No. 232a, post. 


Petrol-driven tractor.;—An ‘ Austin ”’ 
petro]-driven tractor was driven on a public 
highway. Upon an information under Loco- 
motives on Highways Act, 1896 (c. 36), s. 7, 
for breach of Motor Cars (Use & Construction) 
Order, 1904, Article II., clause 3, the justices 
held that the vehicle in question was not 
a motor car within the meaning of that order 
& Act, stating that the tractor type of vehicle 
was never contemplated when the order of 
1904 was made :---Held: that the tractor 
was such a motor car.—-DENNIS v. LEONARD 





tion Co., [1913] 1 K. B. 422. 
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PART IV. SECT. 4, SUB-SECT. 1. 


sp. Motor Omnihus Acl-—Minimum 
Jares prescribed by Order in Counctl— 
Liability of ouwner.Jj\— DICKENS v. MIT- 
CHELL, (1928] V. L. R. 506; (1928] 
A. L. R 323.—AUS. 


PART IV. SECT. 9. 


sq. Licence granted subject to approval 
of time table—Failure to observe time- 
table— Liability of oumer.j—Art. 14 of 
the Omnibus Byc-lavs for Aberdeen, 
1926, is as follows: “ the proprietor of 
any omnibus shall submit, for the 
approval of the magistrates, a time- 
table showing tho timo of arrival at & 
departure from the stance... & 
every euch omnibus shall leave the 
aforesaid stance... punctually at 
the time stated in the said time-table 
as approved by the magistrates.” A 
0. aa a motor omnibus. with which 
t was duly Heenced to ply for hire in 
Aberdecn, obtained from the magis- 
trates approval of a time-table showing 
tho starting times of its onmibuses from 
a particular stance. On a day when 
it was anticipated that, owing to 
special traffic congestion, the arrivals 
at the stance of the co.’s incoming 
omnibuses would be delayed, & servant 
of the co. acting witb the manager’s 
approval, took out an . additional 
omnibus to ‘augment the usual service. 
Ho started‘from the stance with this 
onuiibus at a thne which waa not one 
of those authorised in the co.’s approved 

time-table. In a prosecution of the 
* manager, as representing the co. for 
the contravention of art. 14 :—Held: 
a contravention of art. 14 by one of 
the co.'s servants acting within the 
scope of his employment, was an 
offence for which the manager, as repre- 
senting the co. was responsi ble.-—-BEAN v. 
SINCLAIR, {1930} 8S. C. (J.) 31.—SCOT. 








er. Agreemcnut between corporation &: | 


1 een re eg 


street railway—Prevention of competi- 
tion— What 


amounts to breach of bye- 
law—Sight-seeing omnibus. }-—R. v. RED 
LINE, LTp., [1930] 3 D. L. R. 7473 53 
Can. C. Cc. 80; 65 O. L. R. 199.— 


PART V. SECT. 2, SUB-SECT. 2. 


ri. —— Licensing of vehicles carry- 
ing fee mt v. STORIE, R. v. VALENS, 
(1930) 3 W. W. R. 366; 64 Can. C. C. 
403.—CAN. 


PART V. SECT. 2, SUB-SECT. 4. 


g i. Necessity for averment 
of Order.)—Under powers conferred by 
Locomotives on Highways Act, 1896, 
s. 12, regulations were made by the 
Heavy Motor Car (Scotland) Order, 
1905, & amending orders, with regard 
to heavy motor cars, the effect of which 
was to fix a speed of 20 miles an hour 
for motor cars exceeding 3 tons in 
weight. A motor driver was charged 
in the Sheriff Ct. upon a complaint 
which set forth that over a distance of 
7 miles on a public highway he ‘* did 
drive a motor car, viz., a motor 
omnibus, at a speed exceeding 20 
miles per hour, viz., about 27 miles 
per hour, contrary to the Motor Car 
Act, 1903, 5. 9." The weight of the 
omnibus unladen exceed 3 tons. 
None of the Statutory Ordera were 
libelled in the complaint. The sheriff 
paving repelled an objection that 
sect. 9 did not anply to the omnibus, 








& ha convic the accused :— 
Fleld: the complaint as laid was 
irrelevant 


in Feepect that the pro- 
visions of sect. of the 1903 Act 
applied only to ‘motor vehicles under 
3 tons in weight; to make it relevant 
it waa necessary to libel the Statutory 


Orders which made vehicles genie | 


3 tons in woight subject to a spec 
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(1929), 141 L. T. 94; 28 Cox, C. C. 621, D.C. 


— 





limit.—DURNION v. PATERSON, [1930] 
Ss. C. (J.) 12.—8SCOT. 


ii, ——~ Whether notice of 
prosecution necessary. }—'|'wo olice 
officers, who had detected a heavy 
motor car travelling in excess of the 
speed limit of twenty miles an hour, 
overtook & stopped the car, & one of 
them aya a informed the driver 
that he had been travelling at a speed 
exceeding twonty miles an bour, & 
that bis speed was twenty-six miles an 
hour. The driver was subsequently 
prone for an offence against the 
Irder of 1905. In defence he pleaded 
that he had not received the warning 
required by sect. 9 of Motor Car Act, 
1903 :—Held: a prosecution for a 
contravention of the Order of 1905 is 
not a prosecution for an offence under 
sect. 9 of Motor Car Act, 1903; &, 
accordingly, the warning or notice 
required by that sect. is not a con- 
dition preeedent to conviction for a 
contravention of the Order.—TaYLorR 
v. HORN, {1929} S. C. (J.) 111.—-SCOT. 

if ili. Evidence of—Speedo- 
meter.}—The driver of a motor chara- 
banc was convicted of exceeding tho 
speed limit of twenty miles an hour. 
be only evidence was that of two 
olice officere, who followed the chara- 
anc along the street, travelling in a 
motor cycle combination fitted with 
a recontly tested speedo-meter. They 
deponed that, for a distance of 300 
yards, their motor cycle kept 20 
yards behind the charabanc, & that, 
during this distance, the speedometer 
registercd a spted of twenty-six miles 
per hour. An objection to the suffi- 
ciency of the evidence, on the ground 
that the method of pis ear the 
of the charabanc was unreHable, 
repelled; & conviction sustained.— 
TAYLOR v. Horn, (1929) 8. C. (J.) 111, 


~_— 








Vol, XLIL.—Strect and Aerial Traffic. Cases 186—222b. 


Add. Citations :—-{1929] A. C. 364; 98 
L. J. Ch. 198; 140 L. T. 624; 933. P. 146; 
27 L. G. R. 261. 


.188a. Trade licence—‘‘ Some other or further use °’ 
_~-What amounts to.]—By Art. D of reg. 29 
of Part I. of Road Vehicles (Registration & 
Licensing) Regulations, 1924, S. R. & O., 
1924, o. 1462: ‘(1) A general trade 
licence shall not be used upon any vehicle 
other than a vehicle which is in the possession 
of the holder of such licence in the course of 
his business as a manufacturer or repairer 
of or dealer in mechanically propelled 
vehicles. (2) A general trade licence shall 
not at any time be used upon a vehicle which 
is being used for the conveyance of 
assengers for profit or reward. . . . (4) Sub- 
ject to the provisions of paras. (1) & (2) of 
this article a vebicle may be used upon a 
public road under a general trade licence for 
any purpose connected with the business as 
@ manufacturer or repairer of or dealer in 
mechanically propelled vehicles of the bolder 
of such licence, & so long as such vehicle is 
bond fide being used for such purpose the 
holder of the licenc:: shall not by reason only 
that some other or further use is being made 
of the vehicle be deemed to commit a breach 
of these regulations’ :—Held: the words 
‘‘ some other or further use ”’ are limitcd to a 
use by the holder of the licence, & do not 
cover the delivery, for reward, by an intend- 
ing purchaser of a motor vehicle of his own 
goods to his customers during a demonstra- 
tion run.—WESTOVER GARAGE, LYTb. vw. 
DEACON (1921), 145 L. ‘T. 357; 95 J. FB. 255; 
47'T. L. R. 509; 29 L. G. R. 474, D. ©. 


188b. Driver’s Hcence—Applicant suffering from 
specified dfsability — Refusal of licence — 
Whether applicant entitled to appeal. }—The 
Ct. of Appeal, reversing a decision of the 
Div. Ct., granted a rule nisi for a mandamus 
to justices to hear an appeal from a licensing 
authority under Koad Traffic Act, 1930 
{c. 48), s. 5, but held, when the rule came on 
for argument, that as appct. suffered from a | 


PART V. SECT, 8, SUB-SECT. 2. 


486, 
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specified disability which he admitted in his 
declaration & which compelled the licensing 
authority to refuse the licence the rule must 
be discharged.—R. v. CUMBERLAND JUSTICES, 
Bx 2 HepwortuH (1931), 96 J. P. 206; 47 
T. L. R. 610, O. A. 


192. Add. Citation :—28 Cox, C. C, 498. 
207a. Motor coach—Schedule necessitating exces- 


sive speed—Liability of employer for aiding & 
abetting.|—-Resps. owned a motor coach 
which was a heavy motor car fitted with 
pneumatic tyres, & was restricted under 
lleavy Motor Car Order, 1904, to a maximum 
speed limit of twelve miles per hour. The 
vehicle was driven by a servant of the resps. 
betaveen L. & P. Resps. advertised times of 
departure & arrival which necessitated an 
average speed of eighteen miles per hour 
without allowing for stops. While driving 
the coach at thirty-five miles per hour on 
one of the scheduled journeys, resps.’ servant 
was stopped by the potice, & the resps. 
were sunumoned for coutselling, procuring, : 
aiding & abetting the commission of the 
offence :-—JT eld: resps. ought to have been 
convicted of counselling &  procuring.— 
NEWMAN cv. OVERINGTON, HARRIS & ASH, 
Lrp. (1928), 92 0. P. 40; 271. Q. R. 85, D. O. 


222a. Under Road Tralific Act, 1930 (ce. 48)— 


‘* Driving without due care & attention or 
without reasonable consideration *’-- Separate 
. oftences.|—//eld > sect. 12 (1) of ahove Act 
contemplates two separate offences, (a) 
driving without duc care & attention, & 
(b) driving without reasonable considera- 
tion.—R. ov. Surrey Jusvicis, hap. 
Wirnhnick (1931), 05 J. 21s IBD. Lb. te 

07; 75 Sol. Jo. 855; 20 I. G. HR. B67, LO 
222b, -.---- Driving under influence of drink---In 
‘public place ’’--Field to which public 
admitted.J—-A field to which the public are 
admitted is ‘‘a public place” within 
sect. 15 (1) of above Act.-~R. v. COLLINSON 
(1931), 75 Sol. Jo. 491; 23 Cr. App. Rep. 
49, OC. CLA. 
canstahle'’s noltea.{~-Where, 00 & prose 
cution for exceeding the speed linult, 


BWW aot. 


a (p. 868) 1. ——— Officer driving car : —-- New car using | the special nuagistrate, who stated 
owned oy A provision of 4 se ane a old are MhCuRE that hie belleved the polles avidence, 


provincial Act which prohibita the aaleee 


ving of a motor car by any one, 
other than the owner of the vehicle 
apa po a certificate of registration, 
unless he, the driver, is a duly licensed 
chauffeur or the holder of a permit to 
operato, cannot be applied to the 
aving of a motor car b 


another one obtained 
on the former are to bh 
var, the new car must 


& member of 

is Majesty’s Permanent Forces where 
the car is owned by His Majeaty in the 
right of the Dominion & is bei 


+e ewmweee 


t 
iteles Act, 1924, ¢. 42, where a | 
registered car hag been disposed 


first be registered | 
before the owner Is entitle: to drive it | 


on public highways with th 
on it.—-BuUNK v. BOUFFARD, [19 


W. W. BR. 219.---CAN 


wrongly admitted aa evicence notes 
tuken by the police constubler, & anid 
fo bis gudgment that the police evidence 
Waxy supported by nutes taken ut the 
thner--Lield: as i eoun not be 
inferred that the convictlor weuld 
Luve been made had the nofes voen 
excluded, the convietion must bo set 
> aside. PiLvam v. Homes, [1928)5, A. 


of & : 
the pumber plates | 


e used on the latter 


e old plates | 
28) 3 


Meaning of learn 


ng uscd | . 9 (p. 869) i. “ ‘ fo wm wee ee REEL a KNOTT 

by said driver in the discharge of his | ing.}—A person Is © bund jie Rute ie (atta), 11029) 1b. ty RWS; A 

mili duties,—R. v. ANDERSON, | tv drive a motor Cary o) Uo oven | WW. Et. 3045 61 Can, Crim, Cus. 189. 
1080) 9 W. We. 696 !"54°Gao. C.C, | of pupil & tourher In fuck opis, Grou | akg 

: , ° '° » rec Hf UC Py 

21; 39 Man. L. R. 84.—CAN. ne cater A Gonipiealy ‘ournt the art sr. Motor fire engine Whether exempt 

di, -—— ee eee vw. Han- | of driving & guiding a wotor car. | from reguiations.)}—The fact that a 

SEN, {1928} 2 ne . R. 528; 87 Man. | When a pupil is being bond fide taught | moteur vehicle operated by a fire 


L. R. 450.—0 


matters perta 
of a motor car on @ 


doh#o—- -——.}—-By Highway 
Traffic Act, R. 8. 0., 1927, 6. 68, the 
result of driving without a licence ts 
lability to a ; the unlice 
driver does not become an outlaw on 
the road. In a proper case, therefore, 
he may recover damages in respect of 
nogligent driving by another pote 


1929) V. Le Jt, 13 
fi Ht 138.~-AUS. 

V. SECT. 3 

PART He A 

d i. Evidence of 


ining tu the safe control 
highway he comes 
within the Act.—Hupp t. WIL8ON, 


department is answeribg a fire warm 
doves not exempt its driver from the 
obligations of the Motor Vehicle Act, 
eveo though it bas the right of way. 
Lawton v. WINNIPED & I NTEKORBAN 
19243) 4 0. L. RK. 887; 
354; 37 Man. L, R 


J 
if 
! 
j 
| 
| s. i. 105,—AUS. 
f 


9. {L829} Argus 


SERVICES, Lrp., | 
SUB-SECT. 4.— | (1928) 3 W. W. at. 
68.--CAN. 


; speed — Speedo- 


ee . eet | bers fy meter.}—Lostraienté uel & ia PART V. epg? a SUB-SECT. 4.-—— 

8 e ry ry - -merers, 4 3 . ° 

wk wa Perom uelng."|--Coon: | gained to fin aasrnaly, wale | 2101 pret ofa, Powis 
mad —— ar & ° o ut. ry) . 

on eee the cont BA. & 419.—AUS. | 9D. L. R. 703; 49 Can. Crim, Cas. 217; 
. g i, ——- (Wrongful admisston of | 60 N.S. I. 64.-—CAN, 


IH 21 
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Cases 222b—282b. 
—— —— Ambiguous 


CRIMINAL Law, No. 8088a, ante. 
228. Add. Annotation :—Apld. Gough v. 


(1929), 46 T. L. R. 103. 


2382a. Leaving car so as to obstruct highway—To 
what. vehicles applicable—Steam tractor.|— 
(1) Motor Cars (Use & Construction) 
Order, 1904, Article IV., clause 2, does not 
apply to a steam tractor weighing 13 tons 
antaden: which while being driven on the high- 
way caused an obstruction, inasmuch as it 


oe reenter eee 


Held: 


11 oa mergapeRayRelaRtea eels ks MAL? Fm 


PART V. SECT. 3, SUB-SECT. 
A. (co). 


m i, ——.}-—The Uability {imposed 
by Highway Traffic Act, Ont., 1927 
(c. 251), 5x. 4 (1), 41 al exists even in 
absence of negligence ; the failure to 
have a tail light burning & visible on a 
motor vehiclo in accordance with 
s. 9 (1) is a violation of the Act, &, if a 


4.— 


cause of a collision resuJting in damages, . 


ue involve civil ese under 
1 (1), even though the Hght was 
burning until shortly beforo the 
accident & went out without tho 
* knowle or personal fault or negli- 

nee of the driver of the vehicle.— 

ALL v. TORONTO GUELPH EXPRESS 
Co. & THe As a 1D. L. HR. 3753 
S. Cc. R. 9 de ht. 35h: Py setting 
aalde O. 2 R., loc. cit.-—_-CAN. 


PART Vv. SECT. 3, SUB-SECT. 4.— 


di. Rane Se 
v. ps Mere (Alte,), LU (i929) 4D. LL. R. 982° 


5; afg. 50 (19201 :. 
D. J, R. 314; 
CAN. 


ek INT 


3 WwW. 


sv. Drunkenness -— Alternative 

ences — Validit or conviction. } -~ 
? eld; a finding a magistrate that 
deft. while intoxicated was in charge 
of a motor vehicle did not justify a 
conviction for au ving while intoxicated, 
uss, 285 (4) of tho Criminal Code deals 
witb two alternative offences.—R. v. 
Hiaarnea, (1929) 1 D. TL. RR. 2695 50 
Can. aca Oas. 381; 63 0. L. R. "101. 


PART V. SECT. 3, SUB-SECT. 4.-—B. 


sw. Motor Fehicles Act—Penal pro- 
visions—-Liabilily of owner.|—R. v. 
Doyip (1928), 50 Can. Crim. Cas. 233. 


PART V. SECT. 3, SUB-SECT. 5. 


sa. Motor Trafic Regulations— 
Passing stationary tramcar—W hether 
reretmar | ne Shae ha .J~LANE v. NORTON 
ate a s. W. 143: 45 
Ne 38.—AUS. 


. baie of “ intersection of high- 
ways.’'}—Semble > a rigbt-angled bend 
in a highway is not an “ Intersection 
of highways’’ within sect. 35 (1) of 
Vohicles Aot, 1924 (c. 42), which pro- 
vides that a person operating a motor 
or other vehicle shall at the inter- 
section of Nichwaye keop to the right 
of the oranges of such pighways 
whon turning tho right, & pass to 
tho loft of. euch intersection when 
turning to the left vw. HETHER- 
hyve {1930} 1 Ww. W. h. 165 ; oy D. LL. hk. 

064 ; 24 S.. L. rR. 2 275. Cc. A.-~-CAN. 


am. ———.}—A private road is not a 
‘ highway * within Vohicles Act, 1924 
(c. 42), & the point at which such a 
road opens on a highway is, there- 
foro, not an interacotion of highways 
within the meaning of sect. 35 (2) of 
said <Act.—-OOPELAND v. ROBERTS, 
nay 1 W. W. R. 145; 3 DL. R. 
460; 249. L. R. 224.—GAN. 


qQ Us it = ee tone ean v. 
TORONTO TION COMMIS- 
AION (Ont.) vron8), wey) ‘Can. Crim. Cas. 
413,.—CAN. 


verdict.] — See 


Rees 


Enciuiso anp Empree Diagrest SuPPLEMENT. 


is not a motor car; (2) although the above 
tractor was in motion, being driven along the 
highway at the time of the commission of the 
offence, it was ‘‘ standing 
the meaning of Article IV., clause 2.— 
CARPENTER v. Fox, {1929] 2 K. B. 458; 98 
L. J. K. B. 779; 142°-L. T. 234; 98 J.P. 239 ; 


” thereon within 





45 T. L. BR. 571 ; 27 L. G. R. 601 ; 29 Cox, 
C. C. 42, D. C. 
232b. —_—- What amounts to standing.j— 
CARPENTER v. Fox, No. 232a, ante. 
a (p. 878) ii. —— —~— Onus of c (p. 879) iti, —— —— ——.}— 
proof. —Held: under s. 42 of High- | Heirner v. GILLsTROM ra te tte ge 
way ‘l'raffic Act the onus of proofthat | 4 D. L. R. 670; 3 


tho loss or damage did not arise through 
thé negligence or improper conduct of 
the driver or owner of the motor 
vehicle was upon defts.—ltoss »v. 
Gray Coach Lines, Lrp., (1929) 3 
D. L. R. $41; 64 0. L. -R. 178.—CAN. 


qa (p. 878) iil. 
Highoay opie Amendment Aci, 1929, 

. 9.}-——The effect of above sect. repeul- 
ing Highway Trafic Act, R. 8. O., 
1927, 8. 41, is to reduce the responsi- 
bility of the owner of a motor vehiclo 
to that at common law.—'‘TUDHOPE v. 
HENDERSON, HENDERSON v. TUDHOPE, 
ieee “CAN. L. R. 45; 65 O. L. R. 








iv. Se Se -}—Moto 


42 at 
Vehicle Act, R.S. B. C., 1924, doer fat 


add to the civil liability at common law 
of an owner of a motor vehicle who has 
entrusted it to another person through 
whose negligence in operating it a 
third person is injured.— RUFF v, 
SUTHERLAND & Moss, [1931] 1 D. L. lt. 
651 ; ry (1930) 3 W. W. t. 644. —CAN. 


q (p. 878) v. -—-— ile 
deft. H. was negotiating with tho local 
agont of deft. co. for the purchase of a 
motor cur its wholesale salesman 

arrived in the course of one of his 
regular trips, & it was arranged that 
H. & the local agent would go on with 
him so that H. could get practice in 
driving such w car. Before sturting, 
the wholesale salesman met pitf.’s 
busband & agreed to the latter’s 
request to be taken along with them. 
They startod on the trip with H. at the 
wheel & had gone loss than a mile 
when aie car overturned, & pltf.’s 
husband was thrown out & ed. 
The local agent testiiled that H. was 
to his knowledgo an incompetent 
driver, at least of a car of the type in 
question, & that he, the agent, had 
informed the wholesale representative 
that H. was an “ crratic ’ driver. H. 
had been driving a car with two-wheel 
brakes for about two years, but had 
not react one with four-wheel brakes, 
which the car in question had.- The 
judge found that no negligenco had 

won cstablished against either deft. 
On appeal, the ct. found that the 
accident wus caused by H.’s incom- 
petonce to handle a car of such, to him, 
anew & different type; & both dofts., 
the co. & H., were Hable.-—KERR a 
HavuG MoToRs, Lip. (No. 2), ee. 











D.L. R. 962; [1930] 3 W. W. RR. 470. 
-—CAN. 

a (p. 878) i. ~——.]—NKIISON v. 
Ricnarnd (B. C.), [19239] 4 D. L. R. 
1052; 2 » KR. 153; revad., [1930) 
1 W. W. R. 656 ; 3D. L. R. 215; 38 
Man. L. R. 553.—CAN, 

o (p. 879) i. -}—CHORBA 
vt. KIMBRIEL, [1928] 3 D. L. R. 7183 
1938) 2 W. W. R. 386; 22 Sask. L. R. 


ees N. 
(pe 879) ii. -——~- -—— -}--The 
stat ry onus doves not increase the 
of diligence required of the 
eohier ar hie oe . tet oe — 





Weary Na‘ Frvu Co. 
‘rig30) 3 5v. Ww. ah. 522: 11930} 

2D, R. 106; 24 8. Rk. 137; 
reved:, {1981} 1 D. L. RK. 306; 8.6. R. 
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Effect of 


—— [1930] 2 "Ww. we on 113; 3 





— 


© (p. 879) iv. J— 
MARANO & MaARANO v. LETT (Alta. )e 
[1929] 4 D. L. R. 982; 3 W. W. R. 
345 ; iy “Ge, -» (1929) 4 D. L. R. 314; 3 
Ww. 2, 170.—CAN. 

c (p. 879) v. —— ——.}— 
YONKER v. SERVANT, [1931] 1 W. W. R. 





‘433; 2D. L. R. 495.—CAN. 
oc (p. 879) vi. —_— ce 
GEEL v. WINNIPEG ELECTR oo, 
[1930] 2 W. W. R. ores 3 D. ee R. 
781; 39 Man. L. R. 18; 7 ofan 118. 1931) 
3.0: R. 443; 3D. ee 





o (p. 879) vil. con 
[1931] 2 


CHERNIAK vv. PARSONS, 
W. W. R. 549.—CAN. 

© (p. 879) viii. ———, }— 
Where in an action for damages for 
injuries caused by a motor car the 
judge, after hearing & woighing the 
whole of the evidence, ‘vwomes to tho 
detinite conclusion that the accident 
was ca solely by piltf.’s own 
negligence, the onus which sect. 43a 
of Vehicles Act, ke places on the 








owner or driver meh theh eg Regiieence 
ceases to be a ear int case.-— 
PURCELL  v. ms osay 1 
Life W. R. 132: An. 5 R. 1004; 24 


. L. R. 1004.—CAN. 
- (p. re ; ; eo Apel 
ton of Act in favour of passenger. 
Semble: the onus of negati 
A He which sect. 62 of Motor 
icle Act, 1924, places on the driver 
of a motor car applies, not only in 
favour of pedestrians, but also in 
favour of a passenger in the motor car 
which caused me damage-—HIRD v. 














MILNE ee WwW. W. RR. 977; 8 

. L. R. 513.—CAN, 

© (p. a x. —— —— Injury 
lo guest-while car driven by owner.J— 
ne ee Mack, (1931) 4D. L. R. 395. 

o (p. 879) xi. ———, ]-—-K UHM 
& Laagso vv. HELBERG, (1931) rt 
D. L. R. 3283.—CAN. 

© (p. 879) xii. ——— Liability of owner 

Jor damages caused by third y driving 


Ais car without permi -]— Pltfs. 
were injured by a motor car while 
it was being driven by the 17 i 
old son of the ownor. The 

who was attending school, lived with 
his father as a member of the house- 
hold & was found to have used 
the car at least seven or eight times 
during the two years prior to the 
aocident: The car was kept in a yard 
between the father’s house & his store, 
& one of the two car-keys was either in 
the houso or in the store where it was 
accessible to the son. The trial fudge 
accepted the testimony of the 

that he had never given the son per- 
mission to use the car & did not know 
that he had evor driven it. The father 
did not say that he had forbidden the 
son to drive it:—Held: the father 
could not be beard to aay that the car 


DIKER, [19 dD. L. aoe: a 
Gro oe 38 flan. L. R. 271; 
revg., {1928} 3 W. W. R. 392.—CAN. 


c (p. 879) xiff. ——- ——~.}—Nrrs0n 
v, DENNIS (Man,). {1929] 4 D. L. R. 
e e R, §13.— AN, 
vw. 8c NICHOL wv. ScoTr (Man.), 
(i929) $D. L. R. 647; 2 W. W. R. 
3.—CAN. 
6 (p. 879) xv. —— -}—Boynp t. 
SMITH, {19: 1] 1 D. L. R. 729.—CAN, 
ce (p. 879) xvi. Crown bound by 
Act—Liability of officer of the Crown 
—Reckless driving tn erecution of duty.) 
—R. v. MoLEop, [1930) 4 D. L. R. 
326; 53 Can. C. 0. 292.—CAN. 
‘Oo (p. 879) xvii. Who is “‘ chauf- 
cur 2}—" Chauffcur ”’ in Vehicles Act, 
. 8. 8., 1930, 8. 2 a). does not. include 
@ person employed for the main pur- 
pose of doing work other than driving 
a, motor car but which incidentally 











Vol. XLU.—Street and Acrial Traffic. 


requires him to drive a car part of the 
time; especially if at the timo as to 
which he is charged with driving a 
motor car without heaving «a chauffeur’s 
Heence be was not driving it on his 
employer's business but for his own 
purposes.—Rt. (ARMBTRONG) tv. Pris- 
TON, [1931] 3 W. W. RR. 505.—CAN., 


o (p. 879) xviii. -—— Limitation of 
action.J—Sect. 49a of Vehicles Act, | 
R. 8. 8., 1930, which provides, subject 
to certain provisions not. hereiu applic- 
able, that no action should be brought 
against a person for the recovery of 
damages caused by a moter vehicle 
ufter six months from the time when 
the damages were sustained, applies to 
damages so sustained before it: cume 
into foree.——-Bratrin or. Dorosz & 
Dorosz, (1931}3 W. W. Lt. 490. —CAN. 
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PART VII. 


sa. Aircraft in distresa—Right to 
land.J—The aeroplanc in question was 
seized by the Customs autborities on 
the ground that it had landed at a 
place other than an airport & for pot 
reporting to a Customs Offloer -— 
lield : where the evidence extablishes 
that an aeroplane was forced to land on 
account of engine trouble & to avoid a 
crash, she is justified in so doing at 
any placa that such landing can bo 
kafely made & for the suine reasons 
that a vessel ip distress may enter @ 
ort for shelter.—-PENTZ v. It., [1931] 
ix. ©. R. 172.-—CAN. 

sb. Ikegulation of avidion oe 
Whether erclusive power of Dominion 
Legislature. }-—See Derenvpencies, No. 
TS, conte, 


Cases 240-74, 


Enauisa anp Empree Diczst SUPPLEMENT. 


TELEGRAPHS AND TELEPHONES. 


Part 11l.—Construction and 


 Oha. Erection of posts’ on rallway—Acquiescence 


—Implied Ncence— Revocability.|—— Whether 
any & what restrictions exist on the power of 
a licensor to determine a revocable licence to 
occupy land Gepents upon the circumstances 
of each case. 1926 the Crown proceeded 
against applts. alleging that poles, carrying 
telegraph wires, which they had erected on 
the roadway of a Canadian Govt. railway, 
were a trespass thereon, & claiming damages ; 
alternatively the Crown claimed a declaration 
of the applts.’ rights, if any. As to the main 
section of the telegraph line, the poles, as 
they stood in 1926, had been erected upon 
the roadway between 1905 & 1910 without 
leave or licence. As to two branch lines, the 
poles‘ had been erected in 18938 & 1911 
respectively, in each case while an agreement 
was in negotiation eltaee no agreement was 
eventually concluded he whole telegraph 
line, which was about 500 miles in length, was 
used by the public as well as by applts. :— 


Maintenance of Telegraphs. 


Held: (1) on the facta, at the date of the 
proceedings the poles were on the road- 


way with the licence of the Crown. Althgugh 
trespassers 


* 


the applts. had originally been 

in respect of the main line poles, many years’ 
acquiescence & a claim to the payment of 
rent, had long since prevented: them from 
being so regarded ; in the case of the branch 
lines, it was to be inferred that the poles had 
been erected by licence. (2) The licence 
was revocable in the absence of any facts 
from which a contract that it should be 
irrevocable could be implied ; having regard 
to the circumstances, the licence could be 
revoked only by a notice determining it 
upon a specified future date such as would 
give the applts. sufficient time, not only to 
remove the poles & wires, but also to arrange 
for erecting them elsewhere.—CANADIAN 
Paciric Ry. Co. v. R., [1931] A. C. 414; 100 
L. J. P.O. 129; 145 L. T. 129, P. OC. 


Part 1X.—Compensation. 
58. Add. Annotation :—-Refd. Kiddie v. Port of London Authority (1929), 93 J. P. 203. 


ee AN Tee PO an NR Ne 


Part XIV.—Rateability of Property occupied for Telegraphic 


Purposes. 


T. L. R. 430. 


which was not shown to have been 
communicated to him, he took out a 
licence. On a charge of maintaining 


74. 
PART V. 
Regulations by Governor-General 
—Palidt v.j—~—Held: reg. 21a (2) of 
the Telephone Regulations, 1913, 


which provider that a person who 
enters into occupation of any premises 
having a telephone service shall not be 
entitled to use the service until he ha’ 
obtained a transfer of it, & that df he 
uses it before transfer he shall he 
deemed to have assumed the service 
& shall be liable for all amounts owing 
in respect of the service, at the time he 
entered into occupations of the 
i pneat le not ultra ot Car are. 
ig Nae (1929), 41 CG. LL. R. 275; 
34. L. J. 332.—AUS. 


PART X. 


80. Wireleag ete ty for 
Sailing to take out.}—On Sept. 1928, 
deft. was the owner of an tinea 
wireless receiving set. Later in the 
game day, after a visit of an inspector 


an unauthorised wireless set :—Fleld : 
the fractions of the dav were to be 
taken into account, & deft. was falty 
of the offence. —BEARK ao ARD, 





{1928) S. A. S. R. 1.--AU 
sd. _ hoes ae set-— 
Whether ‘ radiotclegraph ” — Within 


Radiolelegranh ae 1913.-— NOLAN v. 
can {1930} 2 D. L. R. 323.— 


Within 
Radiotelegraph act, 1927.}+—NOLAN v. 
SuaRrp, (1930) 4 dD. L. R. 1016.— CAN. 


PART XII. 


n i. -——— Order limiting liabilily— 
Whether bin binding on aender of telegram.) 
—The order of ne Board of Railway 
Comra., contemplated by ee eT $Y | 
of soot. 348 of way Act, R. 
a93%e merely determines the oot to 


ER er Sareea Seaman 
e. 





Add. Annotation :—Refd. Kiddie v. Port of London Authority, Durrant v. Same (1929), 465 


which a railway co. may limit ita 
lability with respect to the carriage 
of trafiic, leaving it to the co. to make 
such limitation [f it sees fit to do so; a 
but does not prevent the co. fro 
carrying traffic without limiting ite 
liability. Goneral Order No. 162 of 
said Board, approving conditions of 
ability, set out therein, with respect 
to the transmission of telegraphic 
messages :~—Held: to be an order 
made under the powers given by the 
provision then in force corresponding 
with sub-seoct. (2). It, therefore, has 
not the effect of making a statutory 
contract. between the sender of a tele- 
gram & the co., but only authorises 
such & contract to be made * &, conne- 
quently, the conditions are not binding 
on a sender who had in fact no know- 
ledge of them & to whom they cannot 
eld to have been commupnicated.— 
JANKELSON 0. cee NATIONAL 
vin aed [1gs* Le a R. 337 ; 
esi] 2D. 


tia. 


36. 


Vol. XLIL Cases 1la—164e, 


THEATRES AND OTHER PLACES OF ENTERTAINMENT. 


Part |.—Theatres. 





——— -——— Discretion must be properly 
exercised.}—R. v. CARDIFF CoRPN., Ez p. 
WESTLAN PRODUCTIONS, LTD., New THEATRE 
(CARDIFF), Ltp. & Moss Empmus, Leo. 


(1929), 73 Sol. Jo. 766, D. C. 


Ada. Annotation :—Refd. A.-G. v. Walker- 
gate Press, Ltd., Same v. Bloomfield, Same 
v. Carlton (1930), 142 L. T. 408. 


59. After this case add :—~ 


68a. 


Liability for income tax —- Appropriate 
i aaa INCOME TAX, No. 812a, 
a . 





‘*Formal contract to be signed in due 
course.’’]—RONALD FRANKAU PRODUCTIONS. 

Toei BELL (192”), 65 L. Jo. 83; 164 L. T. 
oO. ° 


Add. Annotation :---Apprvd. Herbert Clayton 
on hanes Waller, Ltd. v. Oliver, [1930] A. C. 


—.]—Applts., theatrical producers, agreed 
to engage resp., an American actor, to play 
one of the three leading comedy parts in a 
musical play about to be produced at the 
London Hippodrome for six weeks certain 
at a salary of £55 per week, & the contract 
contained a provision prohibiting ceap. 
during the continuance of his engagemeut 
from acting elsewhere without the consent of 
the applts. Resp. objected that the part 
assigned to him was not one of the ae 
leading comedy parts, &, on the refusal of 
applts. to recast him, declined to appear in 
the play & sued applts. for damages for 
breach of contract. At the trial of the 
action before a judge & jury the jury found 
for resp. for £1,000 damages for loss of 
publicity & for three wecks’ salary, & judg- 
ment was entered accordingly. The Ct. of 





Appeal affirmed the verdict & judgment |. 


except as to the salary :—Held: (1) upon 
the construction of the contract, it bound 
applits. to give resp. an opportunity of 
‘appearing in public in a part answering the 
stipulated description; (2) it was com- 
petent to the jury, having regard to the 
character of the contract, to give damages 
to resp. for loss of publicity.—HERBERT 


78. 


89. 


89a. 


89b. 


CLAYTON & JaAcK WALLER, Ltn. v. OLIVER, 

[1930) A. C. 200; 99 L. J. K. B. 1865 3 142 

a 46 T. L. R. 280; 74 Sol. Jo. 
dy o dae 


Add. Annotation :—Apprvd. Herbert Clayton 
& Jack Waller, Ltd. v. Oliver, [19830] A. O. 
209. 

Add. Annotations :-—Refd. Guy-Pell v. Foster, 
{1980] 2 Ch. 160; Htuntoon Co. vw. Kolynos 
(Incorporated), [1040] 1 Ch. 52 


528, 
Add, Annotation :—Overd. Herbert Clayton 
& Jack Waller, Ltd. v. Oliver, [1980] A. C, 
209, 
a> =. ]--HERRERT CLAYTON & JAoK 
WauEr, Lrp. 2. Onivin, No. O8a, ante. 


-—---.|—-Our attention has been quite 
rightly called to the cases which have been 
decided in the Ct. of Appeal & the House of 
Lords with regard to the rights of an actress 
or an actor, or a public performer, who has 
been deprived of the opportauity of gaining 
the prestige & reputation that be would have 


ore ae 


’ obtained if he had been allowed to perform 


92. 


in the agreed character, Ut may be, & 
think it is, that very special considerations 
apply to an agreement with an artist who is 


_to perform in public, because if is a matter 


of common knowledge that in ia large majority 
of the cases the consideration to the artist 
when he accepts the engagement is just as 
much, if not more, the opportunity, certainly 
in the early stage of the artist’s career, to 
appear before the public & make his reputa- 
tion, which is of much greater value than the 
mere money wages fixed for the period of his 
employment. It seems to me it is for that 
reason that it is regarded as the essence of the 
matter that the artist should have the oppor- 
tunity for which he has bargained, & these 
considerations make exceptional principles 
applicable to the case of artists wio perform 
in public (GreER, LAW.).-—dte (ioLomMs 
Porvrer & Co.'s, T@p., ARBLTRATION (1931), 
144 1. T. 583, C. A. 


Add. Annotation :-—Distd. Graves v. 
(1929), 46 T. L. R. 121. 


Cohen 


ee ee | eee — etme ones 


Part IIl_—Music and Dancing and Other Public Entertain- 


ments. 


164a. ——— Subsequent order permitting Sunday | 
opening subject to conditions—Invalid.|— - 


It was the practice of a certain County 
Council, in granting licences to use premises 





i ‘. A ae regulations of, above sect., in respect | contemnoranea  exponttto, the ex- 

: phi Medore a nego sa08 that ite general character, as disclosed | pression “theatre In the eect. did 

a. $51—Theatre—Whether picture house | by the plans before the ct., wae that af | not foctude a building devoted to the 
prtuded.)—“Held :, building, ‘which | are Se voct, asit imposed areetrio: | Scorriein Civima’ a.” Vanier 
: ) : , that the sect., aa it tmp restric- COTTIE NISM 

a are hovee seg not Ri? theatre” tion on a right of property, must be | THEATRES, Lrp. v, Ritoniz, (1929) 

within the meaning of, & subject to the | strictly construed; & according to | 4, ©. (Ct. of Sess.) 350.—-SCOT. 


625 


Case 164a. 


cluded.)—LYNN v. NATHANSON, [10931] 
ry L. R. 457.—CAN. 


PART III. SECT. 2, SUB-SECT. 3.—A. 


fides in exercise.)|—R. v. CUARLEVILIS 
‘TOWN COUNCIL, Hr p. CORONKS, [1928] 


for cinematograph exhibitions, to impose the | 
condition that the premises should not be so 
used on Sundays, Ohristmas Day or Good 
Friday; but a o to entertain applications 
for permission to open the premises for 
cinematograph entertainments on those days. 
A co. applied for a licence to open & use 
premises for cinematograph entertainments, 
& also for permission to open the premises for 
such purposes on Sundays, Christmas Day 
-& Good Friday. In compliance with this 
application the County Council made an 
order to the effect that, ‘“‘ subject to arrange- 
ments at the premises being completed to 
its satisfaction, the council will take no 
action for the present in the event of the 
above-named premises being opened for 
cinematogra Bare entertainments on Sundays, 





Christmas & Good Friday as from & 
PART J. SECT. 7, SUB-SECT. 4. s. Nn. Q. 155.—-AUS. 
p i. ——— Rental based on “ gross 
receipls’? — Amusement tax not in- 


cinematograph 
Picture Act—Order 


1. Discretion of justices— Bond 


PART III. SECT. 3 
ac. Itequlationa for securing safety in _C., 192 
echibtitons — Moving 


Letters from the fire marshal to the 
agent of a theatre owner insisting that 


ENGLISH AND Empire Digest SuPPLEMENT. 


including Sunday, J uly 6, ee lt 
(i) that a sum of £35 be pai charity in 
respect of each Sunday, Pineteias Day & 
Good Friday on which the premises are 
re ened for cinematograph entertainmen 

e permission was also subject to conditions 
relating to the auditing of receipts & expenses, 
the character & hours of the entertainments, 
& the employment of servants :—Held : that 
a writ of certiorari should issue to bring up 
& quash the order of the County Council as 
having been made without jurisdiction, the 
counci] having no power to dispense with the 
provisions of the Sunday Observance Act, 
1780 (c. 49).—-R. v. LONDON CoUNTY Counctt, 
Exp. ENTERTAINMENTS PROTECTION ASSOCN., 
Lrp., [1931] 2 K.B.215; 100 L. J. K. B. 760; 
144 L. T. 464; 05 J. P. 89; 47 T. L. R. 227 ; 
75 Sol. Jo. 188; 29 L. G. R. 252, C. A. 


regulations mneer Moving Picture Act, 
R. 8. B. C., 1 held to have been 
given by him Ad aa marshal acting in 

ursuance of J‘irc Marshal Act, k. S. 
4, & to have amounted to an 


“ order the meaning f 

der of fire marshal.|-~ | sect. 17 (3) the latter Act.— 
seMOuOIE Be Forp (B. C.). [1929] 3 

: afi. {1930] 2 W. W. R. 

398 : 42 B.C. R. 486. 


certain alterations be made in the 
theatro in order to comply with the 


26) 


203 ; 3D. aH 
—CAN. 


TIME. 


Vol. XLII. Cases 19-319. - 


Part 1—The Calendar and Divisions of Time. 


19. After this case add :— 
-——-].—-See, now, Law of Property Act, 1925 (c. 20), s. 61. 


Part Il]—Sundays and Holidays. 


127. After this case add :— 


(ec) Action for Penallies. | 
127a. Discharge of action by statute-- Right of | 


common informer to costs.] 


that a common informer in an action against. 
a co. for penalties for breach of the Sunday 

Observance Act, 1781 (c. 49), was entitled | 
to costs down to the date when by Sunday 
Performances (Teinporary Regulation) Act, 
1931 (ce. 52), the action was discharged & 
made void, the question of costs being made 
by the Act a question for the ct.—-ORPEN v. 
NEw Empire, LTp. (1931), 48 T. J. R. 8; 


75 Sol. Jo. 763. 





| 131a. 
‘The ect. held 


Act, 


DOO : 
| On 


— 


London County Council (General Powers) 
Act, 1927-—-Sale of vegetables on Sunday— 
Invalidity of Hcence.] —-Under London County 
Council (General Powers) Act, 1927, there is 
no power to grant a licence for the sale of 
vegetables in the streets on Sunday, as such 
sale is a contravention of Sunday Observance 
1677 (e. 
Borovan Councin (1929), 142 I. T. 160; 
U5 I. 7. 106: 45 TT. 1. BR. 683.5 78 Sol. Jo. 
27 da G. Ry GSS ; 


7).-- OuerON ov. HOLBORN 


2Q Cox, C, Cc; 17, 


“Annotation Rela. Baarg ve Keep, Brooks e. Kensington 
Borough Council (193), 4 9.2. P88, 


Part I1|—Computation of Time. 


246. Add. Annotation :---Refd. Foscolo, Manzo % | 
Co. v. Stag Line, Ttd., [1931] 2 K. B. 48. 


i atk cnt 
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PART I. SECT. 4. 


sa. Publication of notice—* Gnee a 
week for four successive weelrs.’’)--— 
‘** For,” as used in Lakes & Jtivers 
Improvemont Act, hk. S. O., 1927, 
gs. 52, is not equivalent to ‘in,’ but 
implics duration, & week does not 
mean a calendar week :—J/eld : there- 
fore, a notice published in a dally 
newspaper on Sat. Feb, 9, Sat. Feb. 16, 
Sat. Feb. 23, & Wed. Feb. 27, was not 
a notice published ‘‘ once a week for 
four successive weeks.”"”—-Re KYRO 
RIVER IMPROVEMENT Co., [1929] 4 
D.L. R. 610; 64 0. L. R. 225.—-CAN. 


PART II. SECT. 2, SUB-SECT. 1. 


sc. Sale of food, drinl: &: cigarettes. }— 
R. ve. Ninos (1928), 40 Can. Crim. Cas. 
155.—CAN. 


PART II. SECT. 2, SUB-SECT. 2.—A. 


f fi. ---Sect. 4 of Lord’s Day 
Act, 1927, provides that ‘‘ It shall not 
be lawful for any person on the Lord's 
Day, except as provided ‘herein, or in 
any provincial Act or law now or 
hereafter in force, to sell... or to 
carry on or transact any business of 
his ordinary calling... °':—Held: 
the word “law ’’ therein means, not 
the common law, but a positive enact- 
ment dealing with Sunday observance. 
—R. v. THOMPBON, [1931] 2 D. L. FR. 
283 ; 1 Ww. W. R. 26.—CAN. 





usdem generis 
‘es Day Act, 
OF ONTARIO 1. 


soever °'-—C 
with other clasees in 
] 859, &. 1 -}—A.-G. 


HAMILTON STREET RAILWAY Co. (1902), | 


Can. C. C. 344; revad. on other 
grounds, [1903] A. C. 524, P. C.—CAN. 


j 
: 
| 
i 


319. Add. 


—_: pone 


PART Il. SECT. 2, SUB-SFCT. 2. 
R. (a) ii. 
se, Fania maniniger -~ Confract 
hiring— Sale of goods involred-- In- 
ralid.}--- LISTER tv. Burns & Co., [EASE] 
2D. T. Re. 105. - CAN, 


PART If. SECT. ee SUB-SECT. 2. 
Cc. tb). 


k i. Conditional sale of cure 
The contract ju question herein, one 


of 


Annotations : 
(1928), 45 VT. Ja ik. 
| (1980), TAR TP. 772, 


for the conditional sale of a motor car, | 
held ta have been made on a Sunday: 


when, after deft’s wife had approyed 


of the car, iti was handed over to hin ; 
& he delivered to pltfs manager the — 


documents evidencing the cont rae. 
which be, deft.. had signed on Saturday 


» Cas. 254, 


but had taken home with him, & the | 


manuger took possessigGa of 


dett.’e 


old car which pltf. had agrecd to aceept. - 


in part payient forthe new one, ‘The 
contract was, therefore, tue. forceable. 
— SUPERIOR Motors, LTp. 7. CADE, 
(1930) 2 W. WL. R. 44820 5 thn 2D. OR. 
1003; 24S. 0. Tt. 558. “CAN, 


ti. --— Building contract.) ~~ A con 
tract executed on a Sunday for the 
doing of work which fs within the 
ordinary calling of a party thereco, 
eg, & building contract with a 
carpenter & contractor, is Wegal onder 
the Lord’s Day, Th. 8. 0.. 1927 Ce, $23), 
gs. 4, 

Where in the carrying oul of an 
{legal building contract the con- 
tractor’s work & materials have been 


ed. Meaning of “any person what- | incorporated into a building he canrot 
onstrued } 


recover on a quantum meruit based on 
deft.’« retention of the premises, siticc 
the latter is unable to exercise un 
option to return the materials, -— 

ARRELI. ¢. SAWITSEKI (Sask), {1929) 4 
D. L. R. 289; 3 W. W. RB. 23.--CAN. 


27 


- Refd. Lege rT. Joiewere 
[575 Shen a. Shearn 


PART If. SECT. 2. SUB-SECT. 4. C. 


p i. giooOA search &  selzure 
trade, wibheut warrant, dy ow pre- 
ventive ooffieer oof Alberta Liquor 
Contralb Doard under the authority 


conferred on hii by seet. §b8 C2) af the 
Government wwiqnor Control Act of 
Albertacds at Geeral because magnde on 
nh Sunday. Stel exercise of gale 
rithority is not within the prohibition 
ofvy Cun Zoe 7. & belo a onibobsterial 
wet, is lawful at conminmonm laws. By 
mood. BE APMONT RP of, POs TREIOSAK, 
Py! pe We Wt, ART 2 Od Cun, Crim. 
Cas, 4865 24 Alla. LL. vo.) CAN, 
p fi, sede Deo. Warrier (ASt.), 
ogo, dg WLW 907 5 Oo’ Can, Crim, 
‘CAN. 


PART Il. SECT. 2, SUB-SECT, 5. 

b i. coe he Held: neither a oca,, 
nor dts agent, selling Jand in sub- 
tivision, came within the provisions 


of neet. J of Sunday Observance Actin - 


LAND DEVELOPMENT Co. Eth. PRO- 


: VAN ($929) 438 C1 LO, G88 0 4 ALE, 


. the 


1655 (1900), Argug. bE. Tt. 301.--AUS. 


PART LI. SECT. 2, SUB-SECT. 2. —C. 
230 xv. re ee} An action for 
recovery of damages occasioned 
by a anotor vehicle on sept. & 102%, 
way begun by writ issued on Mar. 8, 
(029 :-~— Meld: it was not barred by 
Mighway Traffic Act, 8. 53 (1). Where 


‘ anything f# to be done in a certain 
| time after a gleren ovont or date, the 


day of the occurrence ja to ue excluded, 
SS WITHER Uv, WAIN, {1929} 4 D, L. Rs 
932: 64 0. TL. i. 219.--CAN. 


230 xvi. ~--—- -—-—.) ~BROWN or. 
CreovonEn & Docse, (1931) 4)D.L. lk. 
219.—CAN. 


al. “ Within seven clear days.’*}-— 
It. 1 of the rules (Sask.) for vascs sta 


324a. ** During. *?|——-If one was describi 


which occupied the whole of a period, as 3 824b. ‘* For.’?] — INLAND REVENUE CoMMIS- 
sIoneRS v. St. Luks, Hosts, oo " 


as tenure, or presence in a given place, 
‘‘ during”? & “‘ for”? were admirable words. 
But if one said that a series of pees to 
be made on particular dates was 

or “for” a period, during ”’ = rr for ”’ 
must mean ‘in respect of *’ that period 
(ROWLATT, J.).—-INLAND REVENUE CoM- 
MISSIONERS v. ST. LUKE, HOSTEL, TRUSTEES, 
REGISTERED (19380), 46 T. L. R. 412; 74 
Sol. Jo. 465; revad. on other grounds, 144 


- Enews AND EMPIRE Diczst SUPPLEMENT. 


REGISTERED, No, b24a, ante. 


830a. ——~.]—For the purposes of the statutory 


notice of appeal Sunday is not a dies non.— 
ae is Gonna (1929), 21 Or. App. Rep. 108, 


* 


L. T. 60, C. A. 





under sect. 761 of the Criminal Code, 
rovides that ‘‘an application to a 

ustice of the peace to state & sign a 
case shall be .. . delivered ... 
within seven clear days from the. date 
of the proceeding questioned °? :-— 
Held: the word “ within ’’ was the 
governing word W&, therefore, the 
word “ clear’ did not have the effect 
of rendering an application made on 
tho eighth day in eee BONNER 
ere ds 1931] 1 W. W. R. 3384.— 


PART III. “SECT. 3, SUB-SECT. 1. 


238 1. Construed to effectuate intention 
of narties.}—Where, under a building 


Renee beets CA SREY Ou AERO Har Sep Sra nat ISR acai these ttt tt 


contract work was to be completed 
by “Nov. 31” 
damages :—Held : this must be con- 
¢trued to mean Nov. 30 
KINNEAR (1892), 23 O. R. 313.—OAN., 


PART III. SECT. 5. 


334 i. weal proceedings—Act to be 
done by pa rty—-Service of notice of 
6 aan a oR. oo. CHRISTIAN COMMUNITY 


NIVERSAL BROTHERHOOD, Lvp., 
[1931] 1 W. W. RR. 255,—-CAN. 
i. ——— Adjournment to day of legal 


holiday.}—The fact that a motion is 
adjourned to a statutory holiday does 
not render the notice of motion yvoid.-—- 





867. Add. Annotation :-—Refd. KR. v. Scoffin, 
[1930] 1 K. B. 741. 

Ros 2 nero fee ao as L. R. 
under ponalty of 562: A192 8] 2 W. W. R. 399; 2 9 Sask. 
L. R. 505. —CAN. 

— MCBEAN v. 
PART III. SECT. 6, SUB-SECT. 1. 
848 tv. ——.}—-On (Pent. 8, 1928 
deft. was the owner of an ue 
wireless recej set. Later in the 


ving 

same day, after a visit of an inspector 
which was not oho to have been 
conumunicated to him ae took out a 
licence. On a charge’ of ining 
an unauthorised wireless set ee : 
the fractions of the day were to be 
kee into account, & deft. was ty 

the offe enoe.—-BEARE vv. ARD, - 
ofoet Ss. A. S. R. 1.—AUS. 


Vol. XLII. Cases 88-179. 


TORT. 
Part I1.—Liability for Torts. 


88. Add. Anzolation :~—Refd. Fenton Textile man Publishing Co. (1029). 9s L. J. K. B. 
Assocn. v. Thomas (1929), 45 T. L. R. 264. | 450, 
92. Add. Annotation :—Consd. Clark v. Urqubart, | 167. Add. Annotation :-—-Refd. A.-G. v. Walker- 
Stracey v. Urquhart (1929), 141 L. T. 641. gate Press, Ltd., Same v. Bloomileld, Same 
45. Add. A ? v. Carlton (1930), 142 L. T. 408. 
115. 47 T. Coe eee ee The Edison (1931), 179. Add. Annotation :-—Generally, Refd. Mxpress 
Dairy Co. v. Jackson (1929), 09 L. J. 1K. B. 
148. Add. Annotation :---Consd. Horwood v. States- | 1s]. 


EO LTT OS IO em RT ti et ners sei ~~. a eis, Jeet aiest 


PART II. SECT. 8, SUB-SECT. 6. 


89 fii, ----—.--Wuyrrk iv. LESLIE, 
{19380] 2D. lL. BR. 409,---CAN, 


sub-contract’ taken from a building 


PART II. SECT. 8, SUB-SECT. 1. contractor where the sub-contract was 


53 xiil. for labour only. ‘Pwo members of the 


| 

! union saw TT. & told btm that if he did 
al IJ. SECT, 8, SUB-SECT. 7. | not get rid of pif. the bricklayers 

| 

| 

| 








-}—In the case of 
a collision between two vehicles in 
ponsei uence of independent acts of 

ligence committed by the respective 

rivers, both directly contrivuting to 
one accident & to the injur suffered 
by a third person riding in owe of the 60, Effect of Negligence Act, 19380 


+ 
| working for pitt. would be withdrawn, 
| a ee Je KE RTEN 0. NOREEN, 
| 
vehicler, he having uo controi over the | (Ont.). --"TOVPLNG he OSHOWA STRERT 
} 
| 
| 
{ 


they belong ainembers of the union. 
Pit?., when T. told him this, sald be 
would give up the contract, & did go; 
subsequently he sued the unfon for 
damages. The two mombers above 
i referrad to & a third were added as 
(ees eed what was el sia 
done for the purpose, not of tajuring 
PART VII. SECT. 7, SUB-SECT. 3. A. nite. but of fory arding or defending 
1190 vii. —PHE. the trade of the members of the union, 
who was not @ womber of deft. uniou. | & notles that the memvers of the unton 
took a sub-contract: under one TT. to > would be ware of the siftiation was 
supply al) the labour, but pot the © nota threat whieh wae uiawtul & did 
material, for the brick-work & masonry | pot give any rheho af action to pitf.-- 
Hay vo. ON tCARIO BHten LAYERS LOCAL 
UNION pee 20, [ouvO) ? Ds L. i. ase; 
Hy} QM. ). . 408, CAN, 


95 
920) 1 D. LR. 2755 60. L. Re 20. 
——CAN 


driver of the vehicle, both drivers aro | Ry. Co., (1931) 2 DD. b. . 26n.- 

severally liable to him.-—-MACDONNETI.L | CAN. 

& JORDAN v. PKOH & LOVERT [1930] 
3 W. W. . 465: 4d. TE. R. 1037; 

4 ro. [1930] 4 D. L. 2. 396.— CAN. 








PART I1. SECT, 8, SUB-SECT. 5. 


84 fi. Acceplance of sum puid 
into court.|}—-DOMINION cose Co. «. 
LEYLAND & Co., [1930] 2 D. Ju. Kk. 
558.——-CAN, 





work upon a building being crected by 
y. By a vule of the union, no member 
was to be .Mowed to work on any 


ET + REL E: aO Minti rate mene 


29 ss 


Vol, XLOI. Cases 10—470. 


TRADE AND TRADE UNIONS. 





Part |.—Definitions. 


10. Add. Annotation :—As io (2) Apld. Frost v. 
Caslon, Frost v. Wilkins, [1929] 2 K. B. 138. | 











138; 98 1. 
03 J.P. 192; 45 T. L. R. 417; 73 Sol. Jo. 


J. WK. B. 628; 141 L. T. 281; 


Refd. 


Wy [.. Ws iX, i, 


10a. seen ya find nothing in the Act to | 833 ; 271. G. R. 480, C. A. 
) me giving e word * business’? | 19. Add. Annotations -—Consd. 
Se Oeieion (Gees work Carpi. (1920), 98 L. 1. *K : Boga. oR, 
-J.).—FROST 1, Proctor m Ry ok 2§ 
CASLON, FROST 1. WILKINS, [1929) 2 K. B. | ee One Su Peay eer Se 
Part Ill—Freedom of Trade and Monopoly. 
51. Add. Annotation :--Generally, Refd. Tu. v. L., (1031) P. 68. 
Part V.—Restraint of Trade by Agreement. 
181. Add. Annotation :——As to (6) Consd. Express | 308. Add. Annotation :—-Refd. Mxpress Dairy Co 
rl Co. v. Jackson (1929), 99 L. J. Kk. B. v. Jacksou (129), 09 b.. J. ii. St. . 
° ; 399. Add. Annolation :—-As to (1 fd. ki SS 
143. ddd. Annotation :—As to (3) Consd. Express Daley Co. - j gee Toasy. ae i ee ‘B. 
Dairy Co. v. Jackson (1929), 99 L. J. K. B. iS). | 
7 P | 406. Add. A wT lati rinsemenert e 1) PCSES 
154. Add. Annotation :—As to (1) Refd. luayecas | Daley Co ae ea Aubarolonrry 
Dairy Co. v. Jackson (1929), 99 L. J. K. fi | 18]. . 
181. ' 455. Add. Annotation -—Refd. lexpress Dairy Co. 
164. Add. Annotation :—As to (1) Consd, Express : v. Jackson (1929), 99 T. SJ. KK. BK. IBLE. 
Dairy Co. v. Jackson (1929), 99 L. J. K. B. | 488. ctdd. Annotation :---As to (3) Dbtd. xpress 
181. | Dairy Co. v. Jackson (U2U), 00 L. J. K. B. 
828. Add. Annotalion :—Refd. Ite Brownie Wirc- | 181. 
less Co. of Great Britain (1929), 45 T. L. hl. 457a. ‘* Within ten miles from X,’’--- Construed as 
584. within ten miles from the borough boundary 
894. Add. Annotation :—As to (1) Consd. Inxpress | of X.]— Carrie v. Torr, (1900) W. N, 83. 


Dairy Co. v. Jackson (1929), 99 L. J. kK. B. | 470. 


181. 
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PART II. SECT. 10. SUB-SECT. 2. 


168 ii. J—An action for 
damages Hes against persons who act. 
in concert with tho object & result of 
inducing another to break a valid 
contract in restraint of trade entered 
into by him with pltf., where as a 
consequence of their acts pltf. has been 
Injured. Raztal vy. RAWAL, [1931)} 2 
Vy . Ww. R. 903.—CAN. 
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PART Ill. SECT. 2, SUB-SECT. 2 


m i, ——.}~The proper test in au 
rosecutlon under sect. 498 of tha 
ode, which deals with 
** restraint of trade,’’ {is the injury to 
the public by the hindering or a 
pressing of free competition, notwith- 
stan any advan which may 
eccrue the business interesta of the 
Inembers of the combine.-—-STINSON- 
Burupers Suppty Co. v. K., 
11929) 3 D. L. R. 331; 8. C. R. 276; 
52 Can..Crim. Cas. 66.—CAN. 
ni ——~ ——.])~— MacEwan v. 
TORONTO GENERAL TRUSTe CORPN. 
Ont.) (1917), 54 8. C. R. 381; 28 
n. Crim. Cas. 337 


— CAN. 
PART Ui. SECT. 3, SUB-SECT. 2. 


am. What amounts to “ combi 
Within Combines Investigation Act, 


Me Eo etetee et tee ee game a = 


1927.}---R. vu. SINGER, [P30] 3 Ded. Rey 
698.— CAN, 


PART IV. SECT. 2, SUB-SECT. 1. 


sp. Restraint hy proclamation ~-Con- 
tents of proclamation} By Local | 
Government Act, 1919 °N. S. W.), 
gs. $U9 (1), * the Government may... 
(a) declare by proclamation apy de- 
fined portion of an areu to be aw rost- 
dentia} district... 25 (e) prohibit: the 
erection in such district of any building 
for use for the purposes of such trades 
... af may be described In the 
proclamation ; & (d) pronibit the use 
of any building in the district ior any 
such purposes “’:—Hela: theo word 
** described ’? requires that every trade 
intended to be included in the pro- 
hibition is to be oxpressly named in 
the proclumation, or otherwise speci- 
fied: &, therefore, where a proclama- 
tion prohibited the nse of any bidlding 
in a residential district for the purposes 
of “any trade,” the prohibition svas 
invalid as the trades Intended to be 
included were nut “ described.’ — 
Nvyer v. Luce ver (1928), 41 C. L. RK. 
44.—AUS. 

aq. Carrying on buxinesa—l or pur: 
ose of trade licence — Iruit packing. j— 
t wv. LAKESIDE ORCHARDS, LTD, 


ne”— | (B. C.), (1929) 1 We. W. KK. 8705 51 | 
| 


Can. Crim. Cas. 182.—CAN. 
| 


Add. Annotation :---Refd, Jixpress Dairy Co. 
; v. Jackson (1020), 90 L. J. Wk. 2. 18th. 


meee ee ei See he it en 


sr. Produce Marketing Act, Bo O.-- 
Onus of prooj.|--i. oe Crea Chock 
(13. C.) (i900), 54 Can, Oo 6 1745 43 
.C. 10.1255 revag., 62 Cun. Crim. Cans, 


| 202. CAN, 


st. Who a a manufacturer ~- 


4s Printer.”|—A_ printer held not en- 


titled tu be Heensed ax @ “ munu- 
facturer * under Compauies, Trades & 
Business License Bye-Law of the 
City of Vancouver.—JONES v. SUTHER- 
LAND, 11930] 2 W. W. R. 580; 2 
D.l. KR. 762; 53 Cun. C. OC. d403 42 
B.C. RR. 321; affd., sub nom. li. v. 
SUTHERLAND, [1930] 4 D. L. i. 183; 
2W. W. kh. 2445 64 Can. GC. O. 813; 
42 B.C. 1. 467.—CAN. 


PART V. SECT. 1. 


132 1. Who moy euer into agreement 
Vendor & purchaser of goodwill. j— 
SpENcER vv. McK ena (1926), 29 
WwW’. A. I. R. 05.—AUS. 


PART V. SECT. 3, SUB-SECT. 3.--B, 


394 i. Fight to beneftt of agreement— 
General rule.j--The benctit of a 
covenant iy restraint of trade passes 
without specific mention to the trans- 
ferce of the business of the covenantec. 
—HaLia v. Boca, (1931) 2 W. W. R, 
93.—OAN. 





PART V. SECT. 7, 


n i. Whether extinguished by 
withdrawal from service.}—-Under a 
contract covering a certain period 
between @ travelling saleaman & hile 
emplover, the pltf., the 
agrTce 
employer's service, & that he would 
not sell or offer for sale any goods 
other than those of the employer. The 
coutract pluced no restriction on bim 
after the date of the expiry of the con- 
tract, vor did {t expressly restrict him 
from selling other goods If before that 
date be should be discharged far cuuse 
under a clause stipulating a cause for 
his discharge. The salesman, after 
working under the contract. left the 
service & entered that of a convern 
selling competing goods; & his with- 
drawal was aceepted by the pitt. as a 
breach of contract -— Held: the restric- 
tion was not Intended to govern the 
salesman after termination of the con- 
tract by breach, & that. if so intended, 
it war so wido, & general as to be un- 
reasonable &  nnenforeeable.— Gur- 
LACH-BARKLOW Co. v. MACPHERSON, 
{1928) 3 Ww. W. R. 150.—CAN, 


PART V, BE en 1— 

5285 iv. ——.)~—Pitf. & deft. Z. had 
been partners in the restaurant busi- 
ness. Z. sold out his Interest therein 
to pltf. & covenanted with him that 
he, Z, would not during the next 
three rears “carry on or engage in, 
elther directly or indirectly, & whether 
asa principal, agent, director of a co., 
eervant or otherwise. or take part in 
the business of a restaurant or cafe or 
store’ within the city of Victoria. 
Deft. P. onened a combined cafe & 
candy shop & employed Z. to manage 
the latter. Pltf. sued Z. for damages 
for breach of the covenant & for an 
injunction to restrain further breaches 
& also claimed damages froin Z.'s wife 
& P. for inducing Z. to commit such 
breach & from all the three defts. on 
the ground that they had wrongfully 
conspired to ‘injure his business :— 
Held: the appeal should be allowed, 
the injunction prayed tor granted & 
damager awarded against the three 
dcfta.— LERtk 0, ZaFenrs (B. C.), 
192913 W. W. R. 422; (1980) 1 D. L. 

- 434; 41 B.C. R, 626.—CAN. 


639 i, ———. }}~-An agreement by the 
vendor of a restaurant business that 
she would “neither directly oar {n- 
directly have any interest or share or 
part in any other restaurant or similar 





salesman, 


to give hie whole tine to his | therefor ae tight or interest. In the 
0 


Se eeibeetitaaen eiindeaeenaal 


piece ” for five veara in the town of 
.. held not to bave been broken by 
the fact that the vendor berame a paid 
cook for P., a restaurant proprietor 
who at the time of said sale was em- 
loyed by the vendor as a cook, & also 
ent said P. money, without obtaining 


reataurant, to be applied by P. in pay- 
nent of the amount owing on P.’s 
purchase of tbe building in which she 
was carrying on said business.-- FONG 
? BOBHLER (Sask.). (192914 D. L. It. 
s2o; 3 W. W. JR. 273.—CAN. 


t (p. 52). varied (1928) 1 D. L. Rf. 
1009; 61 0. L. R. 558.—CAN, 


PART V. BETS * psec 1— 
- (6). 

548 i, Covenant by _wife—Trade 
carricd on by — husband-——Occasional 
assistance to husband.}—Where =o a 
married woman on selling a business 
covenants that she will not for a certain 
period set up a competing business in 
the same town, either personally or 
through an agent. the fact that on her 
husband establishing such a business 
she renders occaxfonal voluntary un- 
remunerated services in assisting her 
husband in carrying on the business 
does uot constitute ao breach of the 
covenant, if the business is in reality 
his own & not hers.— Loner tv. ANDER- 
8ON, [1930] 3 W. W. RR. 359; 4D. L. BR. 
1040.— CAN. 


PART V, SECT. 8, SUB-SECT. 2.—A. 


sa. Correction of judgment—Juris- 
diction of court.}—WaARREN TEA CO.,, 
Ltn, v. REINGLASS, [1928] 8S. R. Q. 29. 


'e 


PART V. SECT. 9, SUB-SECT. 5. 


h i, One year—Five milea.}— 
Held: the reatraint-in respect of the 
period of one year from the nation 
of W.’s employment waa not un- 
reasonable; bunt the area within a 
5 miles radius was wider than was 
reasonable, & was void.— ae so 
v. Warsn (1929), 29 S. R. N. 8B. W. 
298; 46 N. 8, ° W. N. 71.—-AU85. 


PART V. SECT. 9, SUB-SECT. 13. 


m {, Five years—Twenty miles.) 
— When a contract in restraint. of trade 
fg severable as to the arcas covered 
thereby ft may be recoverable & valid 
as to one part of the total area & 
unreasonable & invalid as to the 
remainder. Pitf., a physician practis- 
ing in Nanaimo, who contracted to give 


2 








rofessional service to certain miners 
here, engaged deit. to assist him in 
that work under an agreement which 
provided that on its termination deft. 
would not, for five years, a in 
the city of Nanaimo or within a radius 
of 20 miles thereof. The agreement 
having been terminated, ~left. com- 
menced practice at Ladysmith, 16 
miles from Napvalmo -—Held : that the 
restriction was valid as to the city 
of Nanaimo & invalid as to the arca 
outside of It.—HaLi v. Mors, (1928) 
1D.L. R. 1028; [1928] 1 W. W. RR. 400; 
39 B. C. R. 346.—-CAN, 


PART V. SECT. 9, SUB-SECT. 17. 


697 i. Falidity or reasonableness of 
covenant—Corvenunt not to salirit em- 
player's customers—KFor six months, }— 
Held: the covenant wags not un- 
reasonable.—CoorTr v. SPROULE (1929), 
29 8. R. N.S. W. 578; 46 N.S. W. 
W. N. 180.—AUS. 

699 {. Construction of covenant 
“carrying on business.’’}— Deft., who 
had been carrying on the businers of 
selling & delivering milk to retail 
customers in the town of W., sold his 
business & tbe goodwill thereof to 
pltf, under an agreement which 
described the business as ‘“ dairy 
business ’’ & in which deft. covenanted 
that he would pot during five ycars 
from that date ‘‘eltber by himsclf or 
his agept carry on business of ne 
or delivering milk within the town o 
WwW.” Deft. thereafter made dai 
gales of milk to one X., a retail 
vendor in W. The soles were made 
on the deft.'s premises in W., delivery 
of the milk to X. was taken there, & 
X. used it to augment the supplies 
distributed by him to his custemers in 
the same town :—Held: said sales to 
X. constituted a breach of the covenant 
& pitf. was given damages & an 
injunction —SNELL wv. Mi BN, 
{1931] 2 W. W. R. 209.~-CAN. 


PART V. SECT. 9, SUB-SECT. 25. 


b (p. 72) 1. .}~Deft. bad carried 
on in Melbourne for some yeara & shoe- 
manufacturing business under a firm- 
name of which his own name fo 
pert By a clause in an agreement for 

he wale of the business & good will deft. 
6s one of the vendom, undertook net 
to carry on or be engaged or concerned 
or interested In. or permit his name to 
be used in connection with any alunilar 
buainess within one hundred nifles -— 
eld; the clause was not wider than 
was necessary to protect the goodwill, 
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Part VI.—Goodwill. 


Re Thomson, 
[1930] 1 Ch. 203. mile: ae 


Thomson v. Allen, ] nnotation :—-Refd. Lock v. Bell, [1981] 
0. ‘ 
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Part Vil—Trade Unions. 


954. Add. Annotation :—As to (2 
& Colonial Insurance Co., if orc aon & that any such condition should be void. 


: Shortly after the passing of t] : 
957. Add. Annotation :—As to (1) A ¥ 7 UNE? Ge passing of the Act instruc- 
National Union of Scanian: (i929) 2 On aa Hee ee siven, by a committee that only 


men belonging to a specified trad j 
1038. Add. Annotation :—As to (2) Retd to should be emploved j Ra bh aati arto 
v. Farmer (1930), 142 L. T. 526.0 CPtOD DROLET, eo oe OF certain 


casual labour; & an employee, who was 
1044. Add. Annotations :—Consd. Upton v. Farmer dismissed accordingly, obtained a declara- 
(1930), 142 L. T. 526. Refd. Woodrow v. tion in the county court. that his dismissal 
Trawlers (White Sea) & Grimsby (1929), 141 was illegal. A member of the council there- 

. T. 676. 


upon brought forward a motion having for 
1048. Add. Citationa :—98 J.. J. Ch. 293: 141 its object. that instructions should be given 
LL. T. 83 3 73 Sol. Jo. 190. 


that. oe pons of the committees should 

: cease to be operative : but the motion was 

Add. Annotation .~-Apid. Lamberton defeated Bold : in the cireumstances the 

Thorpe (1929), 45 i. L. R. 420. et. should declare that. it was not lawful for 

1047. Add the following paragraph & citations :—- the local authority to require any person, as 

Prior to the passing of the 1927 Act, a condition of employment or continuance 

various committees of a local authority in employment, to become ar to be a member 
assed resolutions, which were confirmed by 

he council, to the effect that certain of their 


v. 


of a trade -union.— A.-G. oo, BIRKENHEAD 
Corpn, (1928), 03 J.P. 85 5 271. G. RR. 102. 


employees be required to become members pi 1 : 

of one of the trade unions in the resolutions aia io eee en aes 
referred to. By that Act it was provided Ne ar ee a | 

that it should not be lawful for any local or | 1087. Add. Cilations :— [1929] 2 Ch. 68; 98 


L. J. Ch. 3238; 73 Sol. Jo. 
206, 

' 43082. Add. Annolation :— Refd. Cotter v. National 
Union of Seamen, [1029] 2 Ch. 6S. 


Reet eh a moe rom 


other public authority to make it a conditicn | 141 1. 'T. 178; 


of the employment, or continuance :n 
employment, of any person that he shoulda 
or should not be a member of a trade union, 


ne se mR Gated ene 
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& was enforceable.—-T. W. CRONIN SOK 
Pry., Lrp. v. Cronin (1929). V. L. 
244; (1929] Argus L. R. 213.—AUS. 


PART VI. SECT. 3, SUB-SECT. 1. 

$49 i. Whether implicd—-On sale of 
business. }—-The Gaestion whether ou 
the transfer of a business the goodwill 
itself pusses Is not to be decided in the 
negative merely because the word 
** goodwill ” is not specifically men- 
tioned : but the fact of the pussing of 
the goodwill may be inferred from the 
circumstances surrounding the trans- 
action.—FALts v. BLOCH, [1931] 2 
W. W. ht. 93.—CAN. 


PART VII. SECT. 2, SUB-SECT. 2.—A. 


sb. International labour union.\— In 
an action by an unincorporated tnter- 
national labour union against an 
incorporated suclety of manufacturers 
to enforce an agreement in writing In 
the nature of a collective barguin, 
made in 1925 by way of settlement of 
disputes between local manufacturers 
& focal labour unions, it was beld the 
international labour union war an 
iNegal socicty incapable because of Ite 
illegality of maintaining thie action 
or any civil action in an Ontario Ct,— 
Pol. aKorr v. Winters GARMENT Co., 
{1928} 2 D. L. R. 277; 620. L. R 
40.—-CAN. 


PART VII. SECT. 3, SUB-SECT. 1. 
ad. Agreement brtween union & em- 
Who may = enforce.\-—In the 
case of a ‘** collective bargain " between 
—@ group or anion of employees & an 
employer a workman who cannot show 
privity by representation, either 
authorised or adopted, or by statute 
cannot claim it, & has vo right to call 
for the enforcement of the bargain. 
Where in making such an agreement 
the union assumes to on behalf 
of ite members only, a non-member is 


not in a position to ratify ft, e!thourh 
it stutes that it ds made “ for em- 
lovees,” & the employer intended 
hat Jt should ‘apply to all employees 
& has in fact so applied it. Nor since 
the subject-matter of such an agree- 
ment, te., rates of wages, bours & 
conditions of labour, ia not property 
the non-member cannot claim that it 
created any beuefit for him whieh he 
ean enforce as a trust.—- YOUNG», 
CANADIAN NORTHERN Ey. Co., [1929] 
4D.1L.R.452:2 WOW. 385: 38 Man, 
L. R. 2633 aff, (1931) 7 We. We a 
49:10. 0, It. 645, P. C.-—CAN, 


PART VII. SECT. 4, SUB-SECT. 3. 
di. ——-- Reeinslatement —- Claim by 


widow to benefit.|\—HNtIDbEN te. HERR, 
[1931], 8 W. W. R. 346.-. CAN. 


PART VII. SECT. 4, SuB-SECT. 7. 

1063 i. Offirera —- klection —- Con- 
struction of rulex.J—PUf., a member & 
a trustee of a trude unfon, \vas duly 


nominated for the presidency, his 
nomination paper being — perfectly 
regular & in order. The @oinmittee of 


management resolved, without any 
warrant under the rules of the union, 
to reject his nomination on the ground 
of personal untitnacss fur the office, & 
subsequently the returning officer 
declared the other candidates, 1F., one 
of defts., duly elected unopposed, no 
ballot having been held, H. hinwelf 
presided at the meeting In question, 
which 80 resolved, without having 
afforded pitf. an opportunity of being 
heard. the meeting consisted cf 
Reven members, of whom only two bad 
paid their subscriptions, althouzh the 
rules required a quorum of five 
financial members. The rules pro- 
vided for an attendance fee of 2s. 6d. 
for each member of the committee, of 
whom the president was an ez officio 
member, in respect of each committee 


3 
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meethug i--feld : the decision of the 
conmnittee of management was Juvalld 
on the following wreunds > namely, 
the committee tad no power to rejoct 
PIGh Ss nomination > 1, was present, 
presiding at the meeting; the com. 
mittee did not afford pltf, an oppor. 
tunity of being heard an the question 
of hin elicibility for offtee > & there 
was ng quordin of qualined mombers, -- 
CRADDOCK vt. DAVIDSON, [1U20) 5. A, 
(().) $28.-~AUS. 


PART VII. SECT. 5, SUB-SECT. 2,..-—A. 


© i. -——~- Claim based on arbitration 
decree,J—- The roles of oa noarter 
pPhuinbern’  aseocn. provided that 
members who tendered saccessfully 
for contracts shonld pey a percuntige 
on those contracte to the funds of ihe 
masocn., A clatin made by the asKoen, 
ageinet a member in terms of the rutes 
was disputed by bhn, & a minute of 
reference wae entered into by the 
murticn referring the matter to arbitra. 
Yon & agreeing to ablde by & Imple- 
Taent the arbiter's decree, & consenting 
to registrauion &  exeeution. The 
arbiter deceern«.]d in favour of the agssoen, 
Thereafter the member was seqnes- 
trated, & the aasocn., founding on the 
decree-arbitral, lodged a clatm in the 
Kequestration, ‘whieh bis truatea in 
bankruptey rejected, In respect that, 
under Trade Union Act, TR71, #. 4, 
it was nnenforcosbie +---eld : while the 
orlginal claim could not have been 
entertained In a et. of low tn respect 
that It. was based on an ugreement 
excluded by sect. 4, no such restriction 
affected the claim bere fn question, 
which wae a claim based upon a new 
& independent agreement by the partioa 
to arbitrate & to implement § the 
arbiter’s decision-—EDINRCUKCH Mam ER 
PLOMBFRS’ ABROON. vt. MUNRO, [1938] 
S.C. (Ct. of Sess.) 565.--3SCOT, 


Cases 12221309. 


1122. Add. Annoiation :—Aa to (1) Refd. Cotter vr. 
National Union of Seamen, [1929] 2 Ch. 58. 


members— Where 
proceedings intra vires.|—CoTTeR v. NATIONAL 
UNION OF SEAMEN, No. 1087, ante. 


1127. Add. Annotation :—As to (1) Refd. Cotter v. 
National Union of Seamen, [1929] 2 Ch. 58. 


1215. Add. Annotation :—Refd. 
formers’ Protection Assocn., 


1122a. ——— Not individual 


ENGLISH AND KMPIRE 


Musical Per- 
Ltd. v. British 


DIGEST SUPPLEMENT. 


International Pictures, Ltd. (1930), 46 
T. L. R. 485. 
1287. Add. Annotation :—Generally, 
Croxteth Hall, The Celtic, [1980] P. 197. 
1295. Add. Annotation :—As to (1) Apld. Cotter 
a National Union of Seamen, [1929] 2 Ch. 


Refd. The 


4298. Add. Annotation:—Consd. Horwood v. 
Statesman Publishing Co. (1929), 98 1. J. 


Part Vill—Trade Protection Societies. 
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PART VII. SECT. 5, SUB-SECT. 2.-—--B. 


1116 1. ——— Right to benefit—Con- 
struction of rule.J--Pitf. was a member 
of the Amalgamated Socicty of Litho- 
graphic Printers. Having attained the 
age of sixty years, he was entitled, 
under tho rules of this Socicty, to 
recoive superannuation benefit, pro- 
vided that he had ceased to follow any 
omployment connected with the trade 
of lithographic printing, or provided 
that he was “ not practically working 
at the trade or under the rules of the 
Soctety.”’ Pltf.. having been = ecm- 
ployed for twenty-five years by a co. 
of wholesale stationers as foreman of 
their lithographic department, was 
promoted to the position of general 
manager of their entire business. In 
this capacity he supervised all their 
departments, = includin the — litho- 
paune departmont. ‘The Socicty con- 

ndod that. he was still working at tho 
trade of a lithographic printer :— Z/eld : 
pltf. had coased to follow any employ- 
ment connected with the trade & 
was not practically working at the 
trade, within the meaning of the rules 
of the Society, & he was accordingly 
entitled to superannuation benefit.—~— 
aaree v. SPROAT, [1931] N. ]. 119.— 
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PART VII, SECT. 5, SUB-SECT. 8. 


1123 iv. -I—BRENTALL v. HET- 
RIOK, [1928) N. 4. Iu. R. 788.—N.Z. 





’ steamer * BB.” 
‘ union & the other dofts., W. & M., who 
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PART VII. SECT. 6. 

sf. Hindering privision of public 
service — Whether indictable.|—- Held: 
the offence created by sect. 30K of 
Crimes Act, 1914-1926, is not an 
indictable offence, & the offence can 
be tried In a ct. of summary juris- 
diction.— R. v. ARCHDALL & RosK- 
roan, Lr p. CARRIGAN, & Jéx p. BROWN 
(1928), 41 C. L. hk. 128.—AUS., 


PART VII. SECT. 7, SUB-SECT. 3—A. 

1184 vi. .]—Pitf., a tally clerk, 
was employed by Westralian Farmers, 
Ltd., to assist in the loading of the 
Pltf. alleged that deft. 





were respectively the president & the 
secretary of the union, coinbined & 
conspired to induce  Westralian 
Farmers, Ltd., to dismiss pltf. from 
his employment & to cease to employ 
him, ‘Thero bad been ae dispute 
between deft. union & the Australian 
Workers’ Union, & the members of 
deft. union had resolved that they 
would not work on the wheat stacks at 
Geraldton. Plf., after being elected 
u member of the deft. union in Nov. 
1926, uccepted work on the wheat 
stacks: — //eld > (1) there was a 
common understanding among the 
majority of the members of the union 
on the jetty that morning to carry out 
the policy of the unfon not to work 
with a@ man who had worked ou tho 
wheat stacks; (2) such common 
uuderstanding was brought about by 
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1809. Add. Annotation :-——Distd. R. v. General Medical Council, [1930] 1 K. B. 562. 


te 





defts., W. & M.; (3) the members of 
the union combined to enforce com- 
pliance with their demand that their 
employer should terminate its contract 
with plitf.; (4) such combination was 
unlawful in that the real intention was 
to deprive pltf. of his contract & 
thereby injure him; & (5) pitf. was 
entitled to damages & an injunction.— 
COFFEY wv. GERALDTON TLUMPERS’ 
UNION (1929), W. A. L. R. 33.—AUS. 


PART VII. SECT. 8, SUB-SECT. 1. 


1237 x. —-—-.]—Three defts., officials 
of a union, were charged with doin 
on act In the nature of a strike, in that 
they instigated certain employees to 
do an act in the nature of a strike, 
namely, to discontinue their employ- 
ment in pursuance of an agreement 
made by the said employees to compel 
their employer, M., to comply with 
n demand by the employees to dismiss 
certain non-unionista :—F/eld : as there 
was no evidence that the agreement 
between the employees was entered 
into with intent to compel or induce 
the employer to comply with a 
demand made by the Sriploy ees that 
non-unionists should be dismissed, the 
offence was not preved.—IJn_ re 
MULLER & WILLIAMS, [1927] S. A. S. R. 
353.—AUS. 


PART VII. SECT. 8, SUB-SECT. 2. 
fi. Criminal oar +e ae v. 

HOLOWASKAWE (1913), 24 O. W. R. 

397; 24 Can. Crim. Cas. 224.—CAN 
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TRADE MARKS, TRADE NAMES AND DESIGNS. 
Part |.—Trade Marks. 


Add. Citation :-—{1929] 1 Ch. 113. 


Add. Annotation :—Refd. Re Notox, Lid.. | 


Application by, for a Trade Mark, Re Inecto 
Incorporated (1930), 48 R. P. C. 168. 


Add. Annotation :—As to (2) Refd. Re Liver- 
pool Electric Cable Co.’s Applications (1928), 
46 R. P. C. 99. 

Addition of diminutive suffix.]J---The word 
‘* Consolette,”” as applicable to a gramo- 
phone model intermediate in size between 
a table & a pedestal or ‘‘ console ”? model is 
not an invented word capable of being 
registered as a trade mark under Trade Marks 
Act, 1905 (c. 15), s. 9 (3), as it is merely a 
diminutive form of the word “ console,” 
which is in comm.n use in the gramophone 
trade. The mark, therefore. was expunged 
from the register. —S. M. 'T. GRAMOPHONE 
Co., Lrp. v. ITONIA GRAMOPHONES, Lib. 
(1931), 47 T. L. R. 8243 45 ROP. 0. 309. 
Add. Annotation :—Consd. S. M. ‘I’. Gramo- 
phone Co. v. Itonia Gramophones, Ltd. 
(1981), 47 T. L. RB. 324. 

Add. Annotation :-- Apld. S. M. 'T. Gramo- 
phone Co. v. Itonia Gramophones, Jd. 
(1931), 47 T. L. BR. 824. 

Add. Annoiation:—Consd. Re Liverjast 
Electric Cable Co.’s Applications (192%), 4% 
R. P. 0. 99. 

—-—.}—On Mar. 10. 1930, an application 
was made to register in Part B of the Register 
of Trade Marks the word “ Brick” as a 
trade mark in respect of a powder manu- 
factured by appct. for use as a boiler-water 
purifier. The powder was supplied some- 
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times in the form of bricks & sometimes in: 


powder form. 


a9 


mark was not ‘capable of distinguishing 


The application was refused ' 
by the registrar, on the grounds (a) that the | 


the goods of appet.; (b) that it might be | 
calculated to deceive ; (c) that it too neariy | 


resembled a mark ‘ Brico ” already registered 
for similar goods. Appct. appealed to the 
ct. :—-Held: the registrar had correctly 
decided that the word “ Brick”? was not 
“capable of distinguishing ” appct.’s goods 
within Trade Marks Act, 1919 (c. 7Y), 8. 2 (2), 
& there was too great a similarity between 
the word “ Brick” & the mark “ Brico.” 
The appeal was dismissed with costs.— /e 
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| 79. 


99. 


Tla. 


Hans LAURITZEN’S APPLICATION (1931), 48 
He PC S02, 

Add. Annotation :---As to (2) Consd. Je 
Liverpool Electric Cable Co.’s Applications 
(1928), 46 R. PLC. 99. 


meee ae] —The Liverpool Electric Cable 
Co., Ltd., applied to register the words 
‘* Liverpool Cables ” in Parts A. & B. of the 
register in respect. of electric cables. The 
applications were refused on the grounds 
that, although evidence went to show that 
those words indicated to the trade the co.'s 
electric cables. the word ‘ Liverpool”? was 
not primd facie capable of distinguishing 
those cables or of becoming distinetive of 
them ; that Liverpool was one of a class of 
geographical names which were of such 
importance that the names ought not to be 
registered to any one trader; that the word 
Liverpool’ describes the common cha- 
racteristic of vast gunotities of goods, 
namely that they come from Liverpool, & 
that phrase “S Liverpool cables’ thereforo 


.meant, not the cables of the applicant’ co., 


but cables manufactured or dealt in at Liver- 
pool: Held: the Registrar had proceeded 
upon the right grounds, & that bis decisions 
were correct; the Revistrar is not bound to 
accept an application in Part BR. to register 
upon proof of user or that, Ghe niark is in fact 
distinctive ; it is part of his duty to con- 
sider as a judicial officer applications put 
before him ; he may refuse registration if not 
satisfied that the proposed mark is capable 
of distinguishing ; in considering whether a 
geographical name is registrable, both the 
locality & the goods must be taken into 
consideration; & the namo of such an 
unportant commercial centre as Liverpool, 
even though it may in fact be distinctive 
of the goods in respect of which it is sought 
to register it, is not registrable.--’e Livie- 
Poon EnLecrnic CaBLis Co. Lrp.'s ApPLica- 
TLONS (1928), 40 R. PLC. 09, CO. A, 

Add. Annotation :—Refd. Me — Liverpool, 
Mlectric Cable Co.’s Applications (1925), 46 

734. OY: 

Add, Annotation :-—~Refd. Re — Liverpuo) 
Itectric Cable Co.’s Applications (1928), 46 
R. PLC. 99. 


ee me ee 


PART I. SECT. 1. 

sa. Z'o what goods applicable. |—The 
words “trade mark’ have reference 
to marks applied to goods that are the 
subject of trade, trade signifying the 
business of exchanging commodities 
by barter or by buying & selling for 
money, & not in the sense of the word 
as applied to the mechanical arts.— 
JOURNAL OF COMMERCE PUBLISHING 
Co., Lrp. tr. RECORD PURLISHING Co., 
Ltp., [1929] Ex. C. RK. 168.~-—CAN. 


PART I. SECT. 2, SUB-SECT. 1. 

r i. -——-.} Held: the word 
““ Zipper’? having become descriptive 
of slide fasteners generally the 
public having come to associate this 
word with that t of fasteners, it 
is not @ proper word to be registered as 





oan trade uiark.—LIGHtTNiIng FASTENER 


Co., Lip. 1. CANADIAN GOODRICH Co., 
Lrp., (1980) Ex. GC. 1 905 21. 1. RR. 


| 625.-—-CAN. 


| 
| 
| 
| 
: 


sb. Official control or quarantce signs 
ar stumpae.\~--The amendment of the 


Trade Mark & Designs Act passed in | Cooond that it consisted of 


1928, adding paragraph (y) to aoct. Th; 


was Ditended as 
terms of 
the 


of I. S., 1927, ¢. 201, 
a partial adoption of the: 
Article G (ter) of the Convention for 
protection of industrial 
wened at The Hague In 1925, & tn 
which Canada was a siguatory. Tho 
effect of the addition of paragraph (9) 
was merely to add to the grounds upun 
which the Minister iuight refuse to 

ter a mark, The fact that the 
x ter is pow empowered, by said 
paragraph, to refuse to register trade 


5 


Property, | 


| 
: 


| 
| 
| 
: 


warks which consist In whole or in 
part. of * officlal control or guurantes 
signs or ataiips adopted by another 


; country, is Indisative of the fact that 


prior to 1928 It was not intended by 


' the Trade Mark Act that a trade mark 


night be refused registration upon the 
| * official 
control & guarantee signs or stamps.” 
—BUMINGHAM JEWELUEMA & SILVER- 
AMITHS’ ASHOON. ov. Sock, [1029] 
Ex. C. R. 175.—- CAN. 


sd. Name of newapaper.)-—The name 
of & newspaper is pot a proper subject 
of a trade murk susceptible of being 
registered under the provisions of the 
rade Mark & Designs Act.—JOURNAL 
OF COMMERCE PUBLISHING Oo., LTD. 
v. RECORD PUBLISHING Co., a 
[1929] Ex. C. R. 168.—~CAN, 


Cases 114—265a. 


114. 


188, 


Add. Annotation :—Consd. Re Liverpool 
OG on Cable Oo.’s Applications (1928), 46 
Add. 7 ie :—Consd. Re Liverpool 
Seer Cable Co.’s Applications (1928), 46 


152a, —— oe in foreign country. -}—Notox, 


166a. 


180. 


191. 


232. 


248. 


Ltd.,. applied to register the word ‘‘ Notox ”’ 
as a trade mark for hair dye, etc. The 
application was ep pores by an American co. 
who alleged user by them of the mark in 
America & abroad. The opponents had also, 
four days before the application, sent out a 
thousand circulars to hairdressers in London 
advertising their goods under the mark. 
Appct. co. had been incorporated about nine 
months before the application & had made 
some sales under the mark. The Assistant- 
Comptroller decided to register the mark. 
The opponents appealed :—Held: the 
appct.’s right to registration was not affected 
by the opponents’ user abroad, & the 
thousand circulars sent out by the opponents 
were not sufficient to cause a lia Hity to 
confusion such as to, destroy the right to 
registtation. The appeal was accordingly 
dismissed.—Re Notrox, ‘Lrp., APPLICATION 
By, For A TRADE Mark, Re INECTO INCOR- 
PORATED (1930), 48 R. P.C. 106: 








No. 64a, ane: 

Add. Annotation :—As to (2) Refd. Re 
Nicholson & Sons, Ltd., Application, Re 
Seat Ratcliff & Gretton'’s Trade Mark, [1931] 
2 Ch. 1. 

Add. Annotation :—Consd. Rie Nicholson & 
Sons, Ltd., Application, He Bass, Ratcliff & 
Gretton’s Trade Mark, [1931] 2 Ch. 1. 

Add. <Annotation:—As to (1) Refd. Re 
Nicholson & Sons, Ltd., Application, Fe 
Bass, Ratcliff & Gretton’ s Trade Mark, 
{1931] 2 Ch. 1. 

Add. Annotation :—Refd. Re Liverpool 


Cee sasha hanatndiatatneh-teageenmamatienae as snemmesteetae aetna ee ae 





* the removal :—Held: 


ENGLISH AND Emprre Diarst SupPLEMENT. 
Electric Cable Co.’s Applications (1928), 46 | 


R. P. O. 99. 


259. Add. Annotation :—As to. (4) Refd. Re 


Nicholson & Sons, Ltd., Ap lication, Re 
Bass, Ratcliff & Gretton’s ade Mark, 
[1931] 2 Ch. 1. 


277a. Triangle & word “ Triangle ’°—Triangle & 


word ‘* Nicholson.’’|—From 1865 onwards 
appcts., Nicholson & Sons, brewers of Maiden- 
head, had stencilled an outline triangle with 
‘‘'N ” inside on their ‘' best pale ale’ casks 
& also branded ‘‘ Nicholson’ thereon. In 
1927 they applied to register the combination 
as a trade mark. Their application was 
opposed by Messrs. Bass on account of the 
similarity of the outline triangle to the well- 
known Bass solid triangle trade mark 
registered in 1876, but the Assistant Comp- 
troller allowed the registration, limiting the 


outline triangle & ‘‘ N ’”’ to the colours white 


or black. About the same time appcts. 
applied to remove the word ‘“ Triangle,” 
registered by Messrs. Bass in 1926, from the 
Register, & the Assistant Com ptroller ordered. 
(1) appcts.’ mark had 
been used both as a quality mark & a mark 
of origin or trade mar before Aug. 18, 1875, 
& was therefore registrable as an old mark ; 
(2) it was not on the evidence calculated to 
deceive, & in wet case sect. 11 of Trade Marks 
Act, 1905 (c.' 15), could not override the 
express provisions of sects. 9, 19, 2]; (3) in 
the case of a distinctive mark like appcta.’, 
non-recognition by the public is immaterial 
on the question of “ user as a trade mark.’’-— 
Ite NICHOLSON & Sons’ APPLICATION, fe Bass, 
RATCLIFFE & GRETTON’S TRADE MARK, [1931] 
2 Ch. 1; 100 L. J. Ch. 195; 144 L. T. 678; 
47 T. L. R. 223 ; 75 Sol. Jo. 118; 48 R. P. C. 
227, C. A.; on appeal, 75 Sol. Jo. 868, H. L. 


285a. Duty of Registrar—To Impose conditions— 


When possibility of deception or confusion. |— 
Nores OF OFFICIAL RULINGS (1929) A PREP) 
46 R. P. C. App. i. 


ee ee net 


PART I. SECT. 2, SUB-SECT. 6.--E. 


se. Colrurcd strand in ropne.)-——The 
trade mark in gues was @ specific 
trade mark to be applied to the salo 
of wire ropes, & consisted of a yellow- 
coloured strand running through the 
longth of such ropes:—Held: a 
coloured strand woven into a wire 
fabric is a ‘‘ mark” which may be 
used by any person carrying on a 
manufacture of wire rope for the 
purpose of distinguishing the article 
manufactured or produced or offered 
for sale by him from that of any other 
manufacture; & the samo was & 
“ mark "’ within sect. 4 of ''rade Mark 
& Designs Act.-—-WricHts’ Rores, 
LID, v. eae & Bascom Rorr 
Yo., [1931] Kx. C. R. 143; 4D. DL. R. 
368.-——CAN. 


sf. Numerals.j-—-Held: the regis- | registered & should not be exp 
tered trado marks * No, 360," ““No, | WHSTERN CLOOK Co. v. 
361,” * No. 90” & “ No. 99,” applied Go.. LTp., {1931} Ex. C. R. 64; 
to the upper & lower blades of an $1. L. R. 775; 3; on appeal, 


animal clipping mashine, & not ‘in its 


PART I. SECT. 2, SUB-SECT. 7. 


k i. .}—-By its action, petitioner, 
owner of the trade marks “ ig Ben,”’ 
*“‘ Baby Ben,” ‘ Pocket Ben,” ‘* Glo- 
Ben *” %e “ Ben Hur,” Rooks to havo the 
trade mark ‘ Beutima,” owned & 
registered by deft., expunged on the 
ground that the Kame was Hable to 
confuse & deceive the public :—Held: 
as the trade marks in question con- 
sisted of distinctive names & were 
printed in sueh a conspicuous place & 
manner, there could not be any con- 
fusion as to which was which, & the 
public, even the unwary & incautious 
purchaser. could not be made or led 
He purchase the goods of deft. for that 

itf., deft.’s trade mark was not 
flak oe or calowated to confuse or 
deceive the public, & was properly 





“Cd. 
Oris WatToH 
{1991 ] 
D314) 2 
Dp. L. R. 877; S.C. R. 397. r) 


registration of a specific trade mark, 
& without there being any provision 
for the classification of goods, never- 
theless trade marks resembling one 
another should not be registered for 
differcut classes of goods, if the result 
of the junior registration “ be calcu- 
lated to deceive or mislead the public ’’; 
&, in cousoquoence, deft.’s trade mark 
should be e mp ungeds notwithstanding 
it was applied to garments only whilst 
Itf.’8 was applied to piece goods.— 

ENRY GLass & Co. v. HAMPTON 
MANUFACTURING CO., ee ae 1 
Bae R. 637 ; {1930} Ex. C. R. 212.— 


sg. Similar 
twenty years previously. oer Dec. 
1929, B. & L. O. 
the letters “ B. 
trade mark. This “app ication was 
refused by the Comr. of Patents for 
the sole reason that one L. regia- 
tered the letters ‘' B. L.”’ as a specific 
trade mark in the year 1885. ‘This 


Q 


Mar 


expunged. 


nal use inténded as a trade mark, 
& being without distinotiveness, are 
not propery trade marks within aeue 





Designs Act & should 178 iv. 
There can bo no diatine- 


rule, in a numeral or 


PART I. SECT. 2, SUB-SECT. 8.— 
B. (a). 

-)-—-Pltf.’a trade 

mark consisted of the words ‘ Peter 

Pan "’ with a representation of Peter 





latter mark was never renewed. Hence 
this appent :—-Held: the cede ~_ 
* B. having expired in 

1910, aoe not at Aart e of the spalioe- i 
tion of B. & L. O. Co.a 
mark within sect. 11 (bd) of Trade 


tiveness, an & 

numerals atone, although Goussiveuly Pan, used in ae sale of ‘* woxen pace | Marks & Designs Act; & pe Comr. of 
they micht be so arranged, selected or | goods,”"" & deft. registered rade | Patents was not justified in refusing 
used, that they would lose, partially at | mark consisting cise of are rapreaontation the ik tert aforesaid solely because 


least, the charactorietic of numerals, & 
acquire adietinctivencoss qualit fying 


for 


‘UR 0. HIETISLEER os urd 1930} 
are art Gok 


them 
tration as trade mar ECA- 


R. 973; 2D 540,—CAN, 


of Peter Pan, with the wo 
Peter Pan Garments,” to he re Roady to 
** Ladies’, Missea’ & ‘Children’ 
to-Wear ‘Garments ’’ :—Held ; 
the Trade Mark & Designs Act pre 


of the registration aforesaid made in 
oo vs 1856 ——Bavscnh & LOMB 


L Co. COMR. OF PATENTS, 
(e50) i. Cc. R. 123; 2 D. L. R. 981. 
—O * Li 


s “‘ Genuine 


mark having § expired 


s 


Vol. XLIT.—Trade Marks, Trade Names and Designs. Cases 888--Al4a, - 


288. Add. Annotation :—Retd. Re Nicholson & ; 885. Add. A tati 
f ‘ e f ! e s t By ——, e 
pkors i Application, Re Bass, Ratcliff & Sons, Ltd. Woalicaia tee cae Rehitt r 
retton’s Trade Mark, {19817 2 Ch. 1. Gretton’s Trade Mark, [1931] 2 Ch. 1. 


386a. ——— Trade mark for beer—User on barrels, ] 


288a. sagen ALEXANDER Pirtm & Sons’ 
TRADE Mark APPLICATION, Re HAMMERMILL —-The ct. refused an application by resps. that 
the use of applts.’ triangle trade mark, of 


Parser Co.’s Opposition, [1931] W. N. 264. 
201. Add. Annotation :—Consd. Re Nicholson & j 
Laem - Ke So which the ct. had hy a majority allowed the 
Detects Applleation, Re Bass, Ratcliff & registration as a trade mark for beer should 
aa ss ns Irade Mark, [1931] 2 Ch. 1. be restricted to its use on barrels.—Re 
300a. Use as quality mark & mark of origin. }---. NicnoLtson & Sons, ltp., APPLICATION 
oes papal APPLICATION, Ie (1031), 47 T. L. R. 276, C. A 
3, ATC s 1 iy 3 QR a . a ee abe o fy 9 2 « 
No. 277A, ante RETTON'S TRapE MARK, | 444, Add. Citations :-—[1929)1 Ch. 92; 140 L. 7.9. 
305a. —— Distinetive mark —— Triangle. | —— Re 414a. Prevention of deception—Not right to control 
NIcHOLson & Sons’ APPLICATION, Re BASs. conditions of resale.)—The statutory right 
RatTouirr & GRETToON’s TRADE Mark, No. oe Be one pstored Proprietor 
27a, ante. oF a trade mark by Trade Marks Act, 


809. Add. Annotation :—Consd. Re Nicholson & 1005 (c. 15), 8. 30, is the same as_ that 
Sons, Ltd., Application, Re Bass, Ratcliff & which was conferred by Trade Marks Regis- 


Gretton’s ' k, [198172 Ch. tration Act, 1875 (ce. 91), 8. 3. namely, the 
retton’s Trade Mark, [1981] 2 Ch. 1. right to use the mark as a trade mark to 


ren 2 = cease en 


rs eee ee 


814. Add. Annotation :--Consd. Re Nicholson & indicate that. the goods upon which it is 
Sons, Ltd., Application, Re Bass, Ratcliff placed are his goods & to exclude others 
& Gretton’s Trade Mark, [1931] 2 Ch. 1. from selling under the mark goods which 
818. Add. Annotation .--Consd. Re Nicholson & are not the goods of the registered pro- 
Sons, Ltd., Application, Re Bass, Ratcliff & prietor, This right does not carry with it 
Gretton’s Trade Mark, [19381] 2 Ch. 1. any right to control, by the imposition of 
320, Add, Annotation :—Aa to (1) Consd. Re conditions or restrictions, the selling or 
Nicholson & Sons, Ltd., Application, Me dealing with the goods under his mark by 
Bass, Ratcliff & Cretton’s Trade Mark, other persons. 
[1931] 2 Ch. 1. Pitis. produced champagne in. France. 
821. Add. Annotation :-—Consd. Re Nicholson & Dhey sold‘ Champagne Dry Monopole ” in 
Sons, Ltd., Application, Re Rass, Ratcliff . England & France, the wine sold in France 
& Gretton’s Trade Mark, [1931] 2 Ch. 1. being the sweeter of the two. The labels on 
828, Add. Annotation :—Refd. Pe Nicholson & the bottles containing the wine s#eld in 
Sons, Ltd., Application, Re Bass, Rutevtt «& | France bore the word “ Brat." & rufficiently 


distinguished in’ England, as the et. found 
as a fact. that wine from tho wine prepared 
for & sold in the lEnelish market, bitte, 
who were the registercd owners of trade 
inarks under which the wine prepared for 
English use was sold, took certain steps to 
prevent the Brut wine from being sold in 
Kngland. Deft., without being a party to 
any breach of contract, iiinered pitta, 
Brut wine into England, & sold it there in 
bottles bearing the same labels which pitfs. 
themeelves used on the bottles containing 
that) fype of wine. In an action for an 
injunction to restrain the infringement of 
pltfs.’ trade marks by the sale of the Brut 
wine in England & from passing off that type 
of pltfs.’ wing as & for pltfs.”? wine pre- 
pared for the English market : -- Held; 
(1) deft. by the sale of the Krut wine in 
England, although prohibited by  pitfs., 
under the very marks which pltfs. thern- 
selves adopted to distinguish that type of 


Gretton’s Trade Mark, [L981] 2 Ch. 4. 

826a. --— JJ. & J. Colman, Ltd., applied 
to register in Part A. of the register in 
class 42 a label in respect of semolina. The 
registrar refused the application, on the 
pie that semoliua & musturd prepared 
or use as food were goods of the same 
description, & appcts. refused to agree to the 
association of the mark with earlier marks 
in respect of mustard. Appcts. appealed to 
the ct.:—Held: mustard falls under the 
description of a condiment & semolina under 
the description of a cereal & the goads are 
not of the same description, & the reyistrar 
should be directed to reconsider the question 
as to what association with the cereal group 
only should be required.—-Re CoLMAN J.J. 
Ltrn.’s APPLICATION (1929), 46 R. P. C. 126. 

381. Add. Annotations :-—As to (1) Refd. Cham- 
pagne Heidsieck et Cie Monopole Socicte 
Anonyme v. Buxton (1929), 46 T. LL. R. 36. 





nc mr nr te a ce ee ee oe on 


As to (8) Refd. Ke Proctor & Gamble Co.'s | Wueir wine, were not guilty of passing off the 
Petition, P roctor & Gamble a eee Brut. wine as & for itis. type of wine pre- 
Dingman & Co. (1929), 46 R. P. C. 421. : . pared for the English market; (2) deft. was 
837. Add. Annotation :—As to (1) Consd. Ke Liver- | inno wise affected by the restrictions suught 
pool Electric Cable Co.'s Applications (1928), : to pe imposed by pltfx, against selling or 
46 KR. P. C. 99. dealing with the Brut wine in England. The 
339a. ——-.]—Re Liverrpoon ELECTRIC CABLE Co. | action was, accordingly, dismissed.—~CHam- 


PAGNE HEIDSIECK ET Clic MONOPOLE SOCLBTE 


Lrp.’s APPLICATIONS, No. 77a, ante. ! 
AXONYME v. Buxton, [1930] 1 Ch. 3430; 98 








861. Add. Annotation :—Refd. Rte Nicholson & | 950 3 
Sons, Ltd., Application, Re Bass, Ratcliff «& : L. J. Ch. 149 : 142 L. T. 324; 467. L. R. 
Gretton’s Trade Mark, [1931] 2 Ch. 1. 36; 47 RP. C. 2k. 

dered.j--Ueld: & petitioner in a pro- 





imported by thom, will not make then 
taney words.—ORANGKE CRUSH (At&a- | ceding before thia ct. fur an order 
TRALIA), LTD. v. GARTHELL Cone di rape him to regiiter a trade mark 


PART I. SECT. 2, SUB-SECT. 11. ! 
GR. N.S. W. 302; 45 N.B. N. | ina pltt.. & when residing abroad may 
H 


sh. Meaning of.}—To be a fancy term 
& not a descriptive term, a mark 
applied to goods must be obviously 
intended to,be non-deseriptive. Where 
words are mad fucie descriptive, the 
fact that article to whioh they are 
applied does not answer the description 


08.—AUB8. be compelled to give security for coats. 


—ENERGINE HFINING MANU- 
PART I. SECT. 3, SUB-SECT, 2. ING Co. v. Invina, [1927] Exoh. 
ak. Security for costs-—-Whether or- 


FACTUR 
( R. 234.-—OAN. 
7 


oe en ee one eee 


Cases 432a—836. ENGLISH AND Empire Diagst SUPPLEMENT. 


482a. ———- --—~ Leave to adduce further evidence— 


458. 


465. 
503. 


558. 


When _ granted.}—Re Cart INGENOHL & 
WERNER Davipis TraADE MARK, He EL 
ORIENTE FABRIKA DE ‘Taracos, INCOR- 
aad APPLICATION (1931), 48 R. P. C. 
Add. Annotation :-—Generally, Refd. Re 
Nicholson & Sons, Ltd., Application, Re 


Bass, Ratcliff & Gretton’s Trade Mark, 
[1931] 2 Ch. 1. 
Add. Annolation:—Apld. Ie Inescourt’s 


‘Trade Mark (1928), 46 R. P. O. 13. 


Add. Annotation :—Refd. Re Nicholson & 
Sons, Ltd., Application, Re Bass, Ratcliff & 
Gretton’s Trade Mark, [1931] 2 Ch. 1. 

Add. Citation :—-140 L. T. 19. 


629a. —-—-- --—-.]—Pltfs.. who were proprietors 


PART 1. SECT. 4, SUB-SECT. 2. 


of a trade mark, consisting of the word 
‘* Nildé,”’ registered in class 48 in respect 
of face powders & similar toilet articles, 
brought an action for infringement of the 
mark & for passing off against defts., who 
carried on business as ladies’ hair-dressers 
under the name “ Ernaldé, Ltd.,’’ at premises 
which Were nearly opposite to those of pltfs. 
Pitfs. alleged (inter alia) that defts.’ shop 
front was identical with that of pltfs., save 
in colour & the substitution of the name 


ee ee One erere ee were DoT 


655. 


‘* Ernaldé ”’ for ‘* Nildé ’’ :—Held: the name 
‘‘Brnaldé”’ was not adopted with the 
intention of deceiving, & did not in fact 
deceive, the public, is there had been nc 
infringement of the trade mark.—Socr&érs 
LA PARFUMERIE NILDE v. ERNALDE, LTD. & 
FRYER (1929), 46 R. P. OC. 453. 


Add. Annotation :—Refd. Re Inescourt’s 
Trade Mark (1928), 46 R. P. ©. 13. 


684. Add. Citation :—subsequent proceedings (1929). 


684a. ———.]—STONE J. B. & Co., 


46 R. P. C. 406, C. A. 


LTD. v. 
STEELACH MANUFACTURING Co., Lp. (1929) 
46 R. P. C. 406, C. A. 


696a. Striking out statement of claim—Res 
judicata.J—JAEGER Co., LTp. v. JAEGER 
(1929), 46 R. P. C. 336, C. A. 

778. Add. Annoltation:—As to (1) Refd. Re 


818a. -—— Possibility of 


836. 


expunged from the register, 





Nicholson & Sons, Ltd., Application, Re 
Bass, Ratcliff & Gretton’s Trade Mark, 
{1931} 2 Ch. 1. 

confusion. ]— EDISON 
ACCUMULATORS, Lrp. v. EDISON STORAGE 
BATTERmse, Lrn. (1929), 46 KR. P. C. 432. 
Add. Annotation :—Consd. Johnson & Son 
(Loughborough), Ltd. v. Puffer (W.) & Co. 
(1980), 47 R. P. C. 95. 
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In con- mark. The present action is to restrain 


418 1. Mark registered under specific 
mark~—Use hal in respect of one article 
tw ¢class— Whole class nol protected. \~—- 
Re Procrok & GAMBLE Co.’8 PETITION, 
PRocron & GAMBLE Co. ©. PUGBLEY 
Dingman & (Co., (1929), 46 
hn. D. C. 421.—-CAN, 


PART I. SECT. 5, SUB-SECT. 1.--A. 


426 i. Remoral-—Grounds for—Prior 
user by applicant.}|--GoLyp Mirna 
CAMP KuRNirore Mra. Co. v. GoLp 
MEDAL Mra. Co., (1928) 2D. L. R. 
8 } ), ---CANM, 


PART 1. SECT. 5, SUB-SECT. 1.-— 
C. (a). 


LYrp. 


b i. ——--.J-—Proceedings were taken 
to expunge a trade mark consisting of 
the words “ Birdseye  Maearont,’’ 
registerad in respect of macaroni. Lt. 
appeared that the ward ‘ birdseye *’ 
had acquired a detinite meaning in the 
trade as denoting sinall annular 
pereies of macaront " :—Jleld : the 
rade mark used in respect of small 
annular particles of macaraonl was 
desoriptive of the character of the 
woods, & if used in respect of other 
macaront would be likely to decoive. 
The trade mark was therefore ordered 
to be oxpunged from the register.—- 
Re Hancock's GOLDEN CrRuaT Pry., 
Lrp.’8 TrRavpk Mark, [1929] Arrus 
lL. HR. 403 (1929) V. L. ht. 17.-—AUS. 


b ii, —--~—.J—-Pltf. was the owner of a 
registcred trade-mark ‘“ Honey Dew ” 
used In connection with the salo of a 
certain orange-flavoured drink. ‘The 
shops whore it was sold bad a cha- 
raocteristic interior arrangoment & 
equipment & the mark had become 
well known to distinguish the beverage 
sold by plitf. from that of others. Deft 
subsoquently  rogistered the 
* Flora Dew ”’ as its trade-mark for a 
sinilar drink, displaying said trade 
mark in & about ita shops much in 
the manner employed oy pit X ina 
pronounced manner following the 
Interior arrangement & equipment of 

ltf."s shops :—Held: deft. could not 

said to have adopted his mark with 
a view of giving a distinctive descrip- 
tion to his beverage, but rather to take 
ad the business connection 
& efforts of a rival trader, & such trade 
mark being liable to mislead, ahould be 


words. 


ne EC A AL EC 2 Ay PU nyt ere ene ene 


sidering whether one mark is an in- 
‘yingement of another resemblanco 
between the two marks must be con- 
sidered with reference to the car as 
well as to the eye.-- HoNrY Dew, Ltn. 
* Rupp, (1929) 1 D. TI. i. 44953 x. 
CG. it. 83.—- CAN. 


b iii. ----.J--In 19235 resp. regis- 
tered, & began using in Canada, u 
trade mark consisting of a triangle 
bearing the words “ Deer Skin Finish ”’ 
above the words * Dan Dobbs,” & a 
trinngle below bearing the words 
* Character Hats,’’ for use in tho salo 
of felt & straw hats. Some years 
before, petitioner, who was {fn similar 
business, adopted its president’s name 
“ Dobbs ”’ ag a trade mark, to be used 
in the sale of ita hats, & has since used 
the name to the present in Canada, & 
now by its petition asks that resp.’s 
trade mark be expunged :—Held : 
that the words ‘‘ Dan Dobbs” & 
* Dobbs ” are obviously words as 
applicd to a particular kind of goods 
that can be confused & would tend to 
deceive tbo ordinary purchaser, & 
reap.’s. trade mark should be ex- 

unged.—-DospRs & Co, wt. ROBERT 
Csrerea N & Co., LTn., [1929] Ex. C. R. 
164; varied, [1930] S.C. R. 3075 3 
]). L. R. 22.—CAN. 


PART I, SECT. 6, SUB-SECT. 1.---C, 
sm. Assignment in gross.}-—One H., 
doing business under the trade namo 
of the Carp Flour Mills, registered the 
trade mark * Mello-Creme ” In 1925, 
for wie in the milling & sale of a break- 
fast food, & used the samo in his 
business. In 1927, H., by deed, 
assigned to plitf. the said trade mark 
with the goodwill of H., pear | to the 
sale of cereal foods under the said 
mark. Notwithstanding this a 1- 
ment, H. continued to carry on his 
busineas as before, using the trade mark 
along with his trade name on the 
cartons of the product milied & sold 
by him; & the goodwill aforesaid was 
never, in fact, transferred. Pitf. did 
not manufacture but merely sold the 
product of H., marked as aforesaid, 
with nothing on the product associating 
it with them. Pjtf. later stared the 
sane trade mark to be in the sale 
of all food products, including cattle, 
hog & hen foods, thereb 
to extend the scope of 


8 


e first trade 


attempting 


defts. from using said mark in the sale 
of bread :—Held: an assignment in 
gross of the right to a name js invalid, 
& as the goodwill of H. was never in 
fact transferred to pltf., & as the trade 
mark ‘* Mello-Creme ’’ was assigned by 
itself, notwithstanding what was 
alleged in the deed of transfer nothing 
pussed to pltf. by the said transfer, & 
pltf. had no locus standi to take the 
present action.—MELLO-CREME PRo- 
DUCTS vt. EWAN’S BREAD, LTD., [1930] 
Ex. Cc. R. 124 > 4 D. I. KR. 877.—CAN. 


PART I. SECT. 7, SUB-SECT. 2.—A. 


696 iii. Matters special to one 
tradcr.|— When the goods of one manu- 
factnrer are so packed or arranged 
oxternally as to resemble those of 
others engaged in the same trade, as 
in the case of starch & tea, the simi- 
larity common to all does not of itself 
expose the manufacturer to an action 
for infringement, but makes it incum- 
bent upon him to take care that his 
distinguishing mark is really dis- 
tinguishing. The imitation or gimi- 
larity must be in respect to matters 
which are not common to the trade, 
but special to one trador. In this 
case the manufacturer’s name, printed 
in large letters at the top being really 
distinguishing, the public could not be 
deceived & the action was dismissed.— 
HENRY K. WaMmpoLe & Co., LTp. v. 
HERKVAY CHEMICAL Co. OF CaNaDa, 
Ltb., Sarna Ex. C. R._ 783 affd., 
{1930] x. C. X. 336 > 2 D. L. R. 975.— 
CAN. 

PART I. SECT. 7, SUB-SECT. 2.—B. 


614 xiii. ——- ——.]—MaLuaar & 
Co. v. Finuay & Co. (1929), I. L. R. 
7 Ran. 169.— IND. 


PART I. SECT. 7, SUB-SECT. 2.—E. 


eg. Directions on medicine. )-—Where 
two traders are se © same 
medicine, & the one prints on his 
bottle directions for {ts use ; 
such directions to be correct, it ts no 
infringement of such label to copy or 
repeat such directions; otherwise his 
liberty as @ manufacturer would 
unduly interfered with.—HENrRY . 
WaMPOLE & Co., LTD. t. HeRVay 
CHEMICAL OO. OF CANADA, LTD., 
{1929] Ex. C. R. 78.—OAN. 
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Part IIl—False Marks and False Trade Descriptions. 
877. Add. Annotation :—Refd. Allen v. Whitehead ( 1929), 45 T. T.. R. 656. 


ee ie 


——~ 


Part IV.—Designs. 


898a. Wolf-cub head for Boy Scouts’ pole.|}—As a | 


model of a wolf-cub’s head produced from a 
mould in papier mache & intended to be 
displayed as their totem on the tops of poles 
by the Boy Scouts Assocn. consisted of 
“features of shape, configuration, pattern, 
or ornament applied to any article” of 
manufacture or artificial substance by an 
industrial process, it was therefore a design 
within the definition of Patents & Designs 
Act, 1907 (c. 29), s. 98. as amended by 
Patents & Desi¢ns Act, 1919 (c. 80), s. 19, | 
& consequently ‘vas capable of being regis- 
tered under the 1907 Act.—-PytTrRAm, Lp. 
v. MODELS (].£1ICUSTER), Lrp., [1980] 1 Ch. 
639; 99 L. J. Ch. 381; 143 L. T. 227; 46 
T. L. R. 290. 


— —— 





910. Add. Annotation :—-Folld. Dean’s Rag Book | 


910a. 


933. 


949a. 


Co. v. Pomerantz & Sons (1930), 47 R. P. C. | 
485. 
-]—Pitfs. were the owners of a regis- | 
tered design for a toy animal of three 
dimensions known as Mickey Mouse. Defts. 
had sinee put on the market another siaijar | 
toy animal known as Squeaky which plt!s. 
alleged was an infringement. A motivn by 
defts. to rectify the register by the removal 
of pltfs.’ design was ordered to come on with 
the hearing of the action. Defts. pleaded 
in the action that there was prior publication 
& filed particulars of objections in which 
publication of pictures & representations in 
two dimensions of the same or a similar toy 
was alleged & they submitted that the design 
was not in the circumstances a proper 
subject for registration :—-Held: (1) the 
registration was valid, & (2) there had been 
no infringement.—-DEAN’s Raa Boox Co., 
Lrp. v. POMERANTZ & Sons & fle DEAN’s 
RaG Book Co., Lrp. & THE PaTeNTs & 
Desiens Acts, 1907 To 1928 (1930), 47 
R. P. C. 485. 

Add. Annotation :—Consd. Dean’s Rag Book 
me v. Pomerantz & Sons (1930), 47 R. P. C. | 
—-—— Director of company—Registration by 
company.}—Pltfs., who were the registered 








— —_— 
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proprietors of a design registered in 1928 in 
class 1 in respect of its application to fruit 
peelers, brought an action for infringement 
of their copyright in the design against defts. 
Defts. denied infringement & alleged that the - 
author of the design was @., a director of the 
deft. co., & that the application for registra- 
tion was made in fraud of defts., who first 
became aware of the existence of copyright 
on Apr. 12, 1929. Defts. further alleged 
want of novelty & subject-matter, & that 
pltfs. had not) complied with the provisions 
as to marking contained in sect. 54 (1) (0) of 
Patents & Designs Act, 1907 to 1928. Defts. 
moved to rectify the register by expunging 
the design : -dleld : the author of the design 
was TI.. a director of the pltf. co.. & that 
therefore the application was not) made in. 
frand of defts., & the design had not been 
published in any of the alleged anticipations, 
none of the features of the design were solely 
dictated by the functions which the article 
was called upon to perform, & tho design 
was valid & subsisting & had been infringed. 
Pitfs. were granted an injunction & an order 
for delivery up, but inaamuch as they had 
failed to comply with the provisions as to 
marking contained in sect. 54 (1) (b) of 
Patents & Designs Acts, 1907 to 1928, & it 
was proved that defts. had no notice of the 
existence of copyright in the design prior to 
Apr. 12, 1929, an inquiry as to damages was 
ordered limited to infringements after that 
date. Defts. were ordered to pay the costs 
of the action, & the notion to rectify the 
register was dismissed with  costs.--MAL- 
LARDS, lp. vo. GiBBoNns Bros, “ RoTAry ” 
Co., Ivrnp., fe Reaistinep Design No. 
742.187 oF Mau.anps, Lrp. (1981), 418 
Rk. P.C. 315. 


958a. Effect of failure to mark-—- On inquiry as to 


damages in action for infringement. }|—-MAt- 
LANDS, Ivrp. v. GIBBONS Bros. “ Rorary ”’ 
Co., Lrp., Re Reawrerep Design No. 
742,187 of MALLARDS, Urp., No. 949a, ante. 


| ; 
' 970a. —--~-.}-—Kegistration in class 3 was obtained 





PART III. SECT. 2. 

o i. ——— Production two short-weight 
loaves from over forty thousand—No 
tnterdt.J—R. v. CANADIAN BAKERIES, 
Lp. (1930), 54 Can. C. C. 369.—CAN. 


PART Ill. SECT. 3. 
ad i. —— Gasoline stored in lank— 
Pump bearing trade mark attached to 
tank.)—R. v. Capireux & SEGUIN 
(1930), 54 Can. C. C. 361.—CAN. 


PART IV. SECT. 1. 


deuigns 
within of the Act, the 
word “ ** therein must be taken to 


be used in ites ordinary, & not in an 


(Ina ttes n = a nl i 


artificial, sense.—CLATWORTHY & BON, |; 


LTv. v. DALE DISPLAY FCXTURES, L'rp.. 
1928} Exch. C. R. 159; affd., [1929] 3 
XL. R. 11; 8. C. R. 429.—CAN. 


PART IV. SECT. 2, SUB-SECT. 1.-- 
C. (b). 


904 iii, ——-~.}—Originallty involves 
the exercise of intellectual activity so 
as to suggest for the first time the 
epeication of a particular pattern. 
7) , or oMmment to some ap-+cial 
subject-matter to which !t bad not 
been applied before. To constitute an 
Oo al d there must be some 
substantial difference between it & 
what had theretofore existed as applicd 
to articles of an analogous character.— 
CiaTworTay & Son, LTD. v. DALE 


9 
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- appct. 


for a design in respect of its application to a 
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Dispoay FixTurnts, Lrp., (1929) 3 
DL. R123; 8.C. R. 4203 affg., (1928) 
x. C. R. 159.—CAN. 


PART IV. SECT. 2, SUB-SEOT. 2. 


sv. Discretion (o regtater.|-—Held: 
for the registration of an 
industrial design has no absolute right 
to huve the aaine registored. ‘To allow 
the registration Js within the diserction 
of the departmental officer charged 
with duty of administering the Act, 
but no registration should be lightly 
lnade. ‘The exercise of the discretion 
to register must always contemplate 
the interosts of the public which ought 
not to be unduly restricted in matters 
of trade.— JONES v. TEICHMAN, (1030) 
Ex. C. R. 103; 3D. L. R. 437.—CAN 


Cases 9700—1100a. EneiisH ann. Empree Dicer SUPPLEMENT. 


golf ball. The representation of the design 
on the register consisted of a freehand 
drawing comprising two views of the design 
from different aspects. Golf balls made & 
sold by pltf. co. were not in fact made in 
strict accordance with the design, although 
sold in wrappings marked with the registra- 
tion number thereof. The managing director 
of deft. co. was in fact the author of pltf.’s 
registered design, which he had assigned to 
them while in their employ. The alleged 
infringing balls were substantially identical 
with the Maxfli balls made & sold by pitfs. 
Defts, alleged (inter alia) that pltf.’s design 
was only new or ole aay in certain features 
having regard to certain prior users & prior 
publications :—Held ; obvious or fraudulent 


976. Add. Annotation :—Consd. Dean’s Rag 


978. 


imitation of the design had not been estab- 
lished. The action was dismissed with coste. 
A certificate that the particulars of objections, 
subject to an exception, were reasonable was 
prantes & a certificate that the validity of 
he registered design had been put in issue 
was granted.—DUNLOP RUBBER Co., LTD. 
v. GOLF BALL DEVELOPMENTS, Lirp. (1931), 
75 Sol. Jo. 173; 48 R. P. 0. 268. 


aM 


Boo 
ri v. Pomerantz & Sons (1930), 47 R. P. C. 
486. ; 


Add. Annotation :—Consd. Dean’s Rag 
ree v. Pomerantz & Sons (1930), 47 R. 
8 s 


er 


Boo 
P.O. 
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Part V.—Trade Names and Passing Off. 


pene nee: Annotations :—~As to (1) Apld. Stone 


. B.. & Co. v. Steelace Manufacturing Co. 
(1929), 46 R. P. C. 192. Generally, Retd. 
Champagne Hoidsieck ect Cie Monopole 
esata 7 ins v. Buxton (1929), 46 


1041., Add. Citation :—aubsequent proceedings, sub 


nom, JAEGER Co., LTp. v. JAEGER (1929), 46 
R. P. C. 386, C. A. 


1078. Add. Annotation :—Refd. Re Nicholson & 


Sons, Ltd., Application, Re Bass, Ratcliff & 
Gretton’s Trade Mark, [1931] 2 Ch. 1. 


1090. Add. Annotation :—Refd. Mathieson v. Pit- 


man (Sir Isaac) & Sous, Ltd. (1930), 47 
R. P. C. 641. 


1098. Add. Annotations :—Consd. Reddaway & 


1099a. 


Pree namlaeal 


aw. Territorial extent of right—Effect 
of prier use locally--Line of motar 
umnibuses.}-—The action was to restrain 
defts. from using 6 certain trade name 
in connection with motor 
transportation business in 


Itt. 
Porri 
name in that buainesa in that territory : 
m~m— IT ECLE S 
Div. 
should be affirmed, on the ground that, 
in view of the existing prier oxtensive 
use of the name by a certain 
affillated corporations in the tourlet 
transportation bualuess in other terri- 
tories, the use by pitf. of that name in a 
like business 


use that 


tory 


Co. v. Hartley (1981), 47 T. L. R. 226. 
Refd. Mathieson v. Pitmas (Sir Isaac) & 
Sons, Ltd. (1030), 47 R. P. C. 641. 

-]--Plitfs. had manufactured & 
sold since 1926 fencing under the name 
‘*Chequerboard,” & in 1930 they com- 
menced an action against defts. alleging that 
they had passed off fencing not of their 
manufacture as their ‘' Chequerboard ” 
fencing. At the trial of the action two 
managers of magazines, the manager of an 
exhibition & an architect’s assistant were 
called as witnesses to prove that the mark 
was distinctive of pltfs.’ goods. Defts. had 
displayed on their premises, as a background 
of the display in their shop, pancls of fencing 
which were not of pltfs.’ manufacture, & 
pitfs. alleged that defts. had attempted to 
sell & in fact sold these panels in response to 
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PART V. SECT. 1. 


passenger 
Alberta ; 


clahning, firat, in the 
an exclusive right to the 


as user 


‘he ju nt of the Appellate 
which dismissed the action, 


An Arakancse 
co. & its 


of her .busba 
was not proper, being a {| the w 


would slead the touriat ' to respa. on a 


Rocky MOUNTAIN 

rort Co., LTp., [1931] 8&8 C. R. 336; 

ee db. L. R. 713; ali.» {1930) 1 | 
W. R. 849; 3 DL. R. UA 


orde “ & Co.” 
motge., which was 


10 


1100a. ‘* Lechat 


public, & therefore pltf. had not shown 
a right to the use entitling it to 
the protection of ‘a ct. of a poe 
BREWSTER TRANSPORT Co., LTD. 
Tours & 


Alta. L. R. 486.—CAN. 


PART V. SECT. 2, SUB-SECT. 8. 


What conetitutra 

Inaceuruie description af business 

lending businor tn his own name until 

en alnene own name un 

his death. Hie widow continued the 

buaelnoss as mel bid Wyck in the name 
ad to that 


orders for ‘‘ Chequerboard ”’ fencing :—Held : 
the mark was primd facie descriptive, & the 
evidence adduced was not of members of the 
porte but of people in a special position to 
now of the origin of the goods, & was not 
sufficient to prove that the mark was distinc- 
tive of pitfs.’ goods; & in any event there 
was not sufficient evidence to establish any 
passing off by defts. The action was dis- 
missed with costs.—T. & C. ASSOCIATED ** 
INDUSTRIES, Lrp. v. VicTorRIA WAGON 
Works, Lrp. (1980), 48 R. P. C. 148. 


Camel Hair Belting ’’—For 
‘* Camel Hair Belting.’’|— F. R. & Co., Ltd., 
the proprietors of a trade mark, consisting of 
the words ‘‘Camel Hair’ registered in 
July, 1908, in class 35 in respect of Belting, 
commenced an action to restrain deft. from 
passing off goods not pltfs.’ manufacture as 
veing pltfs.’ goods. Pltfs. alleged that deft. 
had fraudulently passed off & was threaten- 
ing & intending to pass off belts & belting 
not of pltfs.’ manufacture or merchandise 
as & for pltfs.’ belts or belting by using upon, 
or in connectioh therewith, the words 
“Camel” or ‘‘ Camel Hair”; they claimed 
a further injunction to restrain deft. from 
advertising or offering for sale beltings under 
the description ‘‘ Lechat’s Camel Hair Belt- 
ing ’’ or under any other name in infringe- 
ment of their trade name or trade mark in 
breach of an undertaking given by deft. in 
1926. Deft. admitted that the designation 
‘“Camel Hair” used alone & without other 
distinguishing matter denoted both to the 


taken in her business name. She then 
rugistered the businesa under Burma 
Registration of Business Names Aot. 
t. | but erroneously entered horgelf as well 
aa ber children as partners. She then 
gned reaps. in the name of the buriness 
for the mtge. debt :—Jield : rect. 9 (65. 
of the Act. applied without qualification 
in this case, & that ber particulars 
being inaccnrate, there was no proper 
rrgistration under the Act, & her suit 
failed nnder sect. 5 ()) of the Art. 
Maune Tra Nro v. Ma Un Ma Pru 
(1929), I. L. R. 7 Ran. 296.— IND. 
Lan (3-3; &P.) Petitioners: [188018 6. 
N e ® e e OoOners, e ; 
(Ct. of Seas.) 857.—-8COT. . 7 


Se ace a Ciek ae 
16.—CAN, ase 


claim | 
TRANS- | 


> 24 


defauli— 


name 
lent moneys 


1100b. 


1120a. 





Vol. XLIT.—Trade Marks, Trade Names and Designs. Cases 1100a—11200. 


trade & to users of belting that such belts or 
prewed were the product of plitfs. Deft. 
alleged that he had not used upon or in 
connection with belts or belting not being 
’ manufacture or merchandise the 
. Camel” or ‘Camel Hair’ alone, 

but only with additional matter sufficient 
clearly to distinguish such belting from the 
belting of pltfs. Deft. admitted giving the 
undertaking on which the claim to the 
second injunction was founded, but denied 
that he was bound thereby, alleging that. he 
was induced to give the same by certain 
untrue representations of pltfs. Deft. sold 
their goods as Lechat’s Camel Hair Belting, 
the goods being manufactured by a Belgian 
firm of manufacturers of beltings known as 
‘* Etablissementa J. Laroche Lechat Société 
Anonyme”: —Held: pltfs. had failed to 
prove their allegation that deft. had passed 
off or attempted to pass off belts or belting 
- not made by the pitfs. as & for pltfs.’ goods ; 
deft. had so used prefix ‘‘ Lechat” & “ J. 
Lechat’s’’ as sufficiently to distinguish their 
belting from that of pltfs.; & pitts. had not 
made out their alleged breach of the under- 
taking of Dec. 3, 1926. The action was 
dismissed with costs.—REpDDAWAY (F.) & 
ee 2 HARTLEY (1930), 48 R. P. C. 





-}——Pltts.. who were held in 
Keddaway v. Banham, No. 1098, to be en- 
titled to an injunction restraining the use 
of the words ‘‘ camel hair’ in connection 
with belting, not manufactured by pltfs., 
without clearly distinguishing such belting 
from plitfs.’ belting, brought a pussiag-off 
action against deft. for selling cae! hair 
belting, made by a Belgian co., under *le 
description ‘‘ Lechat’s camel hair belting ”’ : 
—Held: on the evidence, the prefix 
‘* Lechat ’’ was insufficient to distinguish the 
belting sold by the deft. from pltfa.’ belting, 
& pitis. were entitled to an injunction to 
‘prevent passing-off.—REDDAWAY (F.) & 
Co., Lirp. v. Hartley (1931), 47 T. LL. RR. 
226; 48 R. P. C. 283, C. A. 





1103. Add. Annotation :—Refd. Stone J. B. & Co. 


v. Steelace Manufacturing Co. (1920), 46 
R. P. OC. 406. : 
1105. Add. Annotation:—Refd. Ne Jiverpool 


Electric Cable Co.'s Applications (1928), 46 
R. P. C. 99. 


1106. Add. Annotation :—Refd. Stone J. B. & Co. 


v. Steelace Manufacturing Co. (1929), 46 


R. P. C. 406. 

Misleading trade circular by successor 
to business.]—Pltfs. & defts. carried on busi- 
ness of a similar description. On the expira- 
tion of the term in a lease of certain works 
to pitis., where they had carried on their 
business, defts., fifteen months afterwards, 
had procured a lease of the same works, 
with the exception of certain mines of clay. 
Defts. issued a circular & card tending to lead 
the public to suppose that defte. had suc- 
ceeded to the business of pltfs., & were working 
the same material as pltfs. had formerly 
‘used :—-Held: although the words of the 
- circular & card might be literally true, yet, 
- if they tended to mislead the public, the 
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1120b. 


ct. would restrain them from further cir-. 
culating or issuing such or any similar 
oe +H cere eREEn v. PEARSON (1860), 


Representation as to edition prescribed 
for yap eloercman) Gre teahs were the publishers 
of, & owners of the copyright in, a book 
entitled ‘‘ Hazlitt’s Selected Essays,’’ edited 
by George Sampson, which included thirteen 
essays & notes on the essays. In 1927 & 
1928 the book was prescribed by the London 
University as one on which candidates for 
matriculation would be examined. One of 
defts. published & sold & the other defts. 
sold a book entitled ‘ Hazlitt’s Selected 
Essays, Edition Hollingworth,” containing 
twenty of such essays, including the thirteen 
selected by Sampson. Plitfs. commenced an 
action against. defts., alleging that defts. had 
passed off the Hollingworth edition as & for 
the Sampson edition of pltfs. by representing 
that the Hollingworth edition was that 
prescribed for the London Matriculation 
Examination, & also alleging infringement of 
copyright. in their selection of essays :— 
Held: if the fact were that a purchaser had 
been misled into thinking that defts.’ book 
had been prescribed for a certain examination, 
that was simply a representation as to 
guality & would give pit.fs. no right of action, 
there had been no possing off of defta.’ book 
as pltfs.’ & there was no infringement of 
copyright.—-CAMBIIDGE UNIVERSITY Press 
v. UNtversity Tuororrar Priss (1928), 45 
R. P. C. 335. 





1120c. --—- Goods sent in reply to order by 


plainthY.J—Pitfs., who had for some time 
used the device of a swan with the word 
‘white’? on labels on porcelain enamelled 
baths of their manufacture, applied on two 
occasions to register the device, first in class 1 
in relation to enamel, secondly in class 13 
in relation to baths & the like. Both 
upplications were refused. On Jan. 25, 1926, 
the LB. W. Assocn. reyistered under sect. 62, 
in respect of astandardised brass tap approved 
by the Ministry of Health, the device of a 
swan with the letter B. W. A. The attention 
of pltfs. was drawn to the sale by defts. of 
one of these standardised taps in Feb. ; 
& Jater, upon ordering ‘‘ j-in. brass globe 
cocks Ministry of Health pattern swan,” 
pltfs. received a like tap fron: defts. Pitfs. 
thereupon brought this action to restrain 
defts. from passing off, & at the same time 
moved to rectify She register by removing 
therefrom the IB. W. Assocn.’s scandardisa- 
tion mark :—--eld: pltf.’a device of a swan 
was kuvown to the trade as indicating, not 
taps, but porcelain baths of pltfs.’ manu- 
facture or merchandise enamelled with a 
particular characteristicenamel ; the presence 
on the register of resps.’ standardisation 
make, & the use of it upon brass taps made to 
the Ministry of Health specification was not 
calculated to deceive the trade into believing 
that such taps were merchandise or manu- 
facture of pltfs.; the sending of one of such 
taps by defts. in response to pitfs.’ order was 
a reasonable response to that order : pltfs. had 
proved neither that the device of a swan 
indicated their taps to the trade, nor passing 
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: PART V. SECT. 3, 8UB-SECT. 2.—A. 
4198 1. —— Use of trade name of plaintif/.}-—-GREENAWAY v. MCINTOSH, [1950] 2 D. L. R. 656.—CAN. 


ll 


11387a, —-- ——- ——-.]—Pltf. co. 


1199. Add. Annotation :-—Refd. ©. 
Lid. v. Central Purchasing Assocen., Ltd. | 


12 


off by defts.; & both the action & the motion 
failed.—Wutson’s & MAaTHIEsoNn’s, Lrp. v. 
MBYNELL & Sons, Lrp., Re Wison’s & 
MATHIESON’S Lrp.’3 APPLICATION (1929), 
46 R. P. C. 80. 


was incor- 
porated in Great Britain in 1909, for the 
purpose of carrying on a business, by means 
of manifold shops, for the sale of a large 
variety of articles at a price not over 6d. each. 
Deft. co. was incorporated on June 17, 1929, 
& was the buying agency of another co. 
which was incorporated in Australia under 
the name of Woolworths, Ltd., for the salo 
of a large variety of articles of a similar class 
to pltf. co.’s goods, but mainly at a higher 
nee There was no one with the name of 
oolworth connected with deft. co. or its 
parent co. in Australia. The memorandum 
of deft. co. was framed so as to include the 
pores to carry on retail business. Pltf. co. 
rought an action against deft. co. claiming 
an injunction restraining deft. co. from 
trading under its present title & from using 
the term ‘‘ Woolworth ”’ as part of its title 
or from using any other title calculated to 
deceive the public or to lead the public to 
believe that deft. co. was in any way con- 
nected with the pltf. co.:—Held: the 
evidence had not shown that there had been 
up to the time of the action any real con- 
fusion; but by the name ‘‘ Woolworths ” 
pltf. co. was understood to oe meant, not 
only among the general public, but also 
among traders & manufacturers; the name 
Woolworths (Australasia), Ltd., must suggecet 
. some connection with pltf. co.; deft. co.’s 
name so nearly resembled the name of pltf. 
co. aB to be calculated to deceive ; the area 
of the trading operations of the two cos. was 
so much the same in many ways that there 
was scrious risk of confusion.— WOOLWORTH 
(KF. W.) & Co., Lrp. v. WooLwortHs 
(AUSTRALIA), Lrp, (1930), 47 R. P. C. 337. 


1137b. ----- —-— --—-.]-—PIltf. had for nine years 


had a circus at Olympia in London during 
the winter, lasting cach year for a period of 
about five weeks, which had cach year been 
largely advertised & attended by a very 
large number of people. Deft. had a shop 
in London for animals & birds & in the past 
winter had had a sideshow of animals during 
the circus which pltf. was holding at Olympia. 
In 1928 he started a travelling Lov, & 
shortly before the action he added a circus 
& advertised it as ‘‘Chapman’s London 
Olympia Zoo & Circus.’’ Pltf. commenced 
an action against deft. for an injunction to 
restrain him from using the words ‘‘ London 
Olympia ”’ as descriptive of or in connection 
with Zoo-Circus or other circus or entertain- 
ment & gave notice of motion for an inter- 
locutory injunction :—Held: the words 
** London Olympia Circus’? had come to 
mean plitf.’s circus. An interlocutory in- 
junction was granted restraining deft. from 
using the words ‘“ London Olympia” in 


conjunction with one another as descriptive | 


of or in connection with a Circus or Zoo- 
Circus.—MILLS vv, CHAPMAN (1980), 47 
R. P. Cc. 116, 


(1930), 48 R. P. C. 163. 


: 


& A. Modes, | 





1207a. ——- ———.]}—C. & A. 
CENTRAL 


1215a. 


Cases 1120c—1288a. EnciisH anD Empme Digest SUPPLEMENT. 


MOopgEs, Lop. v 
PURCHASING ASSOCN., Lap. (1930), 
48 R. P. OC. 168. 


J—Pitf. co. was ted in ‘Feb co, 
with a eas aaa capital incorpora 

ose of carrying on the 
business of Englis & forei chemists & 
druggists, wholesale & retail, & had a number 
of retail shops in the West End of London, 
their most outlying shop being in Knights- 
bridge. Deft. co. was incorporated in Nov. 
1928, with a nominal capital of £1,000 for 
the purpose of carrying on the business of a 
high-class dis epen eng chemist in the neigh- 
bourhood of Barons Court, London, & had 
one shop in that district. Deft., I. J. Eppel, 
took medical degrees & was a qualified chemist 
in Dublin in 1912, & carried on there the 
business of a chemist’s shop until 1923. 
Deft., I. J. Eppel, having formed deft. co., 
pltf. co. sought an injunction to restrain deft. 
co. from trading under the name of Eppels, 
Ltd. :—Held: on the evidence there was no 
ground on which deft. co. could effectively 
resist the injunction.—HEPPELLS, LTD. v. 





 Eprpets, Lrp. & Eprrent I. J. (1928), 46 
" RP. C. 96. 
1212b. ——— —-—.}--MapxEira Hovusn Co., Lrp. 


v. MADEIRA HovusE (LONDON), Jp. (1930), 
47 RK. P. C. 481. 








-J|—Socitt& LA PARFUMERIE 
NILpDsk v. ERNALDK, Lrp. & FRYER, No. 629a, 
ante. 


1233a. oe 1909 pltfis. commenced the sale 


in Iingland of storage batteries made by 
them in America in accordance with certain 
letters patent granted between the years 
1900 & 1908. The storage batteries were 
imported & sold as Edison storage batteries 
by deft. Monnot & later by defts. Edison 
Accumulators, Ltd., who did so in accordance 
with the terms of various agreements made 
between them & pltfs. In 1929, Edison 
Accumulators, Ltd., changed its name to 
Britannia Batteries, Ltd., a new co. was 
formed by Monnot under the name Edison 
Accumulators, Ltd., & the two cos. com- 
menced to manufacture & sel] in England 
storage battcrices made by them under the 
name Edison. Tltfs. commenced an action 
to restrain defts. from passing off their 
batteries as those of pltfs. & from using. aa 
expression ‘‘ Edison Accumulators ’’ as gate 

of their name. Defts. admitted that hey 
had sold storage batteries not of fea fs.’ 
manufacture as Edison batteries. but 

that the name Edison was not distinctive 
of pltfs.’ goods, but was descriptive of all 
types of nickel alkaline batteries, & par- 
ticularly those made in accordance with 
certain .Jetters patent, & that they were 
entitled to continue to describe the goods 
sold by them as Idison storage batteries :— 
Held: the words ‘‘ Edison accumulators”? & 
‘* Edison storage batteries’’ were at the 
date of the writ distinctive of pltf.’s goods, & 
that defts. intended to pass off goods made 
by them as those of pitfs. Injunctions were 
granted restraining defts. from passing off 
& from using the expression ‘ Edison 
Accumulators ’’ as part of their pame, with 
costs. An inquiry as to damages was 
refused.—Epison STORAGE Batrery Co. 
v. BRITANNIA BATTERIES, LTD. (1931), 48 
R. P. C. 350. 


12838b. 


Vol. XLUI.Trade Marks, Trade Names and Designs. Cases 1288b—1850b. 





~————.}-Pltf. sold greyhound race 
programmes outside dog racing tracks known 
as outside cards. His cards were a light 
green in colour with the names of the dogs 
running printed & a selection of dogs to win 
made under the pseudonym “Stirling.” 
These cards became well known to the public 
as Stirling green cards. Deft. Freeman also 
sold outside racing cards which were first a 
buff colour but subsequently were coloured 
© green. He then registered under 
Business Names Act, 1916 (c. 58), the 
business name of Stirling as being the pro- 
pee & publisher of Stirling race cards. 
hortly afterwards he incorporated deft. co. 
which he called Stirling Press, Ltd., & his 
race cards had printed on them “ published 
by Stirling Press. Ltd.” On the evidence 
the ct. was satisfied that some of the sellers 
of deft.’s cards sold them as Stirling cards :— 
Held: there had been a deliberate attempt 
to sell defts.’ cards as pltf.’s cards. An 
injunction was granted to restrain defts. & 
each of them from printing, publishing, 
selling or distributing greyhound racing 
programmes not being the programmes of 
ltf. as Stirling vards.—SHALLIS v. FREEMAN 
- PANG Pres3, Lrp. (1981), 48 R. P.O. 


1266a. ‘‘ Navy-Spot ’’—For ‘‘ Blue-Spot.’’]—-Pitt. 


co.. who were manufacturers of wireless 
apparatus, & had sold large quantities of 
loudspeaker units under the mark ‘“ Blue- 
Spot ” & in cartons with a distinctive get-up, 
claimed an injunction to restrain defts. from 
passing off loudspeaker units by the use 
upon or in connection therewith of tu. word 
** Navy-Spot ” or by using a similar get-cn. 
The form & appearance of the twu tvoud: 
speaker units were almost identical. 


distinctive of pltfs., but they alléged that 
their units were always sold in their cartons, 
which were different from pltfs.’. The 
trial of the action was not defended :—Held : 
defts.’ loudspeaker units as suld were calcu- 
lated to deceive & to be passed off as pltfs.’. 
An injunction was granted & an inquiry as 
to damages was ordered, & an order as two 
delivery up of defts.’ cartons & all parts of 
the units bearing the word ‘“ Navy-Spot ”’ 
was made.—IDEAL WERKE A. G. v. WIL- 
LESDEN & Districr Light SuppLy Co., 
Lrp. (1930), 48 R. P. C. 1238. 


1280. Add. Annotations :—Consd. Mathieson v. 


Pitman (Sir Isaac) & Sons, Ltd. (1930), 47 


| 


wae ee ee ee 


| 
| 


1322. Add. 
1350a. 


Dette. | 
admitted that the word ‘ Blue-Spot ” was | 


Industries, Ltd. v. Victoria Wagon Works, 
Ltd. (1930), 48 R. P. ©. 148. 


1817. Add. Annotation :—Generally, Refd. Cham- 


pagne Heidsieck et Cie Monopole Société 
Anonyme v. Buxton, [1980] 1 Ch. 3380. 
Annotation :—Consd. Reddaway & 
Co., Ltd. v. Hartley (1931), 47 T. L. R. 226. - 
.}—-Witson’s & MatuiEeson’s, Lip. v. 
MEYNELL & Sons, Lrp., Re Wrison’s & 
MarTHIEson’s Lip.’s APPLICATION, No. 
1120c, ande. 





1350b. ———.]—Pltf. co. claimed an injunction to 


restrain deft. co. passing off emollient tablets 
as & for pltf. co.’s goods. In 1916 the trade 
mark “ Snowtire ’? was registered in class 48 
of which pltf. co. was the registered owner. 
The trade mark had been exclusively adver- 
tised & used in connection with an emollient 
preparation to be used for chapped bands 
& cracked lips. On one side of the carton 
containing the preparation was the word 
‘* Snowlire ”’ in black on a red sky with suow 
mountains against a black background 
representing a dark sky & a bruazier with a 
bright red flame & the words ‘*‘ Chapped 
Hands.”” On the other side were snow 
mountains against « black sky, the words 
‘ Snowlire,” ‘Cracked Lips,” & ‘‘ Chapped 
Hlands.” Deft. co.’s carton showed on one 
side snow mountains with ‘ Sunshine Snow ” 
written below in red & a red sun with yellow 
rays, & on the other side the words ‘* Sun- 
shine Snow ” were put juto the sky instead 
of being placed down below & the sun was 
setting in a lower position. Deft. co. alleged 
that the features of which pltf. co. claimed a 
monopoly & the mauner of the packing were 
common to the trade, & that the get-up was 
not calculated to deceive :-—Held: the 
manner in which the product was packed & 
the shape & colour of the cartons was cominon 
to the trade, & pltf. co. had established no 
monopoly in regard to them ; the distinctive 
feature of pltf. co.’s carton was the com- 
bination of snow mountains with the bright 
flame from the brazier forming a representa- 
tion of the trade marl ‘ Snowlire,” but deft. 
co.’s get-up showed snuw & the sun having 
reference to the namo “ Sunshine Snow ”’ 
& there was nothing in the package or the 
get-up of deft. cy.’s goods which #0 nearly 
represented pltf. co.’s goods in any distinctive 
feature as to be calcalated to deceive; & 
there had been no infringement of pltf.’s 
trade mark. The action was dismissed with 
costs. —HAMPSHIRE (I*. W.) & Co. (1927), 
Lrp. v. GENERAL KAPUTINIE SYNDICATE, 











R P. C. 541. Refd. T. & C. Associated 
PART V. SECT. 5, SUB-SECT. 4,— | bability of confusion at that distance 
A. ‘(¢) ii. which would ordinarily intervene 


sl. “* Mulsol ’?—‘* Monsol.”’ }—J/eld: 
ne Ph i were not so similar as to be 

ely cause any ordinary purchaser 

confuse ds marked or described 
as “ Mulsol” with goods marked or 
described a ‘* Monsol,.”—MOoOND STAF- 
FORDSHIRE REFINING Co., LTvp. vw. 
Eiuis HARLEM (1929), 41 GCG L. Rt. 
475; 2A. L. J. 368; (1929) Argus 
L. R. 93.—AUS. 


PART V. SECT. 5, SUB-SECT. 4.— 
B. (b). 


, @ mere gencral 
pitf.’s goods at a 
distance is not enough to cntitle him to 
succeed in a g-off suit. The test 
which the ct. will apply is the pro- 


between the purchaser & the seller, or 
between the purchaser & the goods if 
they were ieee upon the counter.-~ 
ESDAILE v. MATTHEWS THOMPSON, Lip. 
(1927), 28 S. hk. N. s. Ww. 15.—AUS. 


PART V. SECT. 5, SUB-SECT. 5... 
C. (b) i. 


1313 iv. -——.J--WutTworrin HEk- 
KERT, LTD. v. JAMNADAS LEMCHAND 
aa (1927), 1. L. R. 52 Born. 228.--— 


1813 v. ——.}-—-Harky Hornt Co. 
v SCHWART2 & Sons, LTpD., [1929] 2 
Dv. L. It. 791; 60 N. 5. Jt, 510,.-- 


PART V. SECT. 6, SUB-SECT. 2.—A. 
1391 1. Party having no interest.}-— 
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Lyrp, (1030), 47 R. BP. C. 437, 


re at nen no 





Applit. co. was the manufacturcr of 
“Orange Crush ” concontrate, which 
iy sold to bottlors. The concentrate 
was used by the bottlers, in accordance 
with a formula supplied by applt., in 
the preparation of a beverage called 
* Orunge Crush’? the concentrate 
forming Jess than 1 per cent. of the 
finished article. The beverage was 
sold hy the bottlers within their 
respective areay to their customers. 
Applit. sucd resp. for passing off under 
the nawe of “ Orange Crush’ 
beverage not manufactured or sold by 
the applt. as a beverage manufactured 
or solid by it:—/eld: applt. had no 
legal interest iu the husiness eaki to 
be injured by resp.’s representations ; 
thero was no connection between tho 
commodity sold to the public as 
‘Orange Crush,’ & “os business 
except that applt. supplied one of the 


"Cases Leiba 1488. ne AND —— 5 Dioner: ‘Sceiciaieeh: 


1415a. Particulars —- When ordered.}— Where | 1442. Fag Annotation :—Retd. Stone J .B, & £% | 
& oy ip of the defence admitted the Steelace Manufacturing. Oo. (ap20), 48 , 
- pel y defts. of certain articles, an order B. P. 0. 198. - | 


for further particulars of goods of which 1442a. ——.]}—Pitfs., 2 German co., had for. many 


- calculated 


1481a. 


Itfa, complained was refused on the ground 
hat defte. must be presumed to have had 
knowledge of what they were selling. Where 
pltfs. alleged that the carrying on of a trade 
over & ng Pore of years b sires was 
deceive, & that . had in 
fact deceived, particulars of the pie of actual 
passing off which pitfs. intended to rely on 
at the trial were ordered to be given.— 
JeYps SANITARY Compounns Co., ae 
PHILADELPHUS JBYES & Co., LrD. (1929), 
46 R. P. C. 236. 


14238. After this case add :—- 


Commission—Evidence immaterial to issue 
pleaded.|—See KvIpENcE, No. 626¥a. 


Strict proof required.]—Pltfs. were 
the registered proprietors of the trade mark 
‘* Castrol’ in class 47. Deft., who owned 
a garage, sold there petrol & lubricating oil, 
but, if asked for Wakefield Castrol XL oil, 
said he did not stock it. His house was a 
mile & a half away & he got his wife to sell 
the very small amount of petro! & oil which 





rmhight be asked for there. He took to the- 


house two empty tins marked Wakefield 
Castrol XL oil, from one of which he had 
blacked out the words “ Wakefield Castrol.” 
Plitfs., to protect their trad:, sent out em- 
ployees to discover any dishonesty by the 
selling as their Wakefield Castrol XL oil 
of other XL oil. Two of their employee 
, called at deft.’s house, & after asking for & 
buying some petrol alleged that they asked 
for two pints of Castrol XI. oil. Defts.’ 
daughter, 14 years old, attended to customers 
& oured out of the tin on which the words 

akefield Castrol’’ were blacked out a 
pint. The supply then gave out & she 
asked in the house whether there was any 
more XL oil & was told there was not. ‘The 
oil the daughter poured out was not Castrol 
XL oil, but XL oil of another name. The 
employees asked her to give a receipt & she 
made out one for one pint of oil Yd. The 
price 9d. was substantially less than the 
price at which Wakefield Castrol XL oil was 
sold. She was then told she had not given 
a receipt for Castrol & was asked to put the 
word Castrol on the receipt. She added the 
words ‘Castrol XL.” Itfs. claimed an 
injunction against deft., his servants, & 
agents :—He it was necessary in trap 
order cases for a pltf. to prove beyond Pe 
adventure his case, but that had not here 
been dono, as there was no suggestion that 
deft. had ever traded dishonestly at his 

& no ohare oof that the daughter acted 

Miahoneatly 1 : t 


her, there was no evidence |. 


that a train was laid by deft. so as to enable 
an innocent agent to commit something 
which: would amount to dishonest trading. 
Therefore no injunction: could be granted 
ainst deft., & the action was dismissed 
with costs,-—W AKEFIELD (oO. ©.) & Co, 
Lrp. v. Russei. (1930), 47 R. P. 0. 478. 


nts contained in the finish 


Cosrnatia of pit. Peer leed 
of iteelf was not sufficien ein 


years manufactured & sold” magnetos under 
the name ‘“ Bosch" & certain other marks 
such as “Z.R.4."" Before the. war oe 
formed a ¢o. in America to make & sell 
magnetos, which co. was sequestrated in 

1917 & formed into the American Bosch - 


Corpn: Since 1917 magnetos had been 


imported into this country, manufactured 
by the American Pad & bearing the word 
‘‘ Bosch ”’ as a part of the identifying marks. 
Pltfs. commenced an action against defta. 
to restrain them from passing off magnetos 
by using in connection with them the name 
‘““ Bosch” & such marks as “ Z.R.4.” :— 
Held: there was no sufficient evidence that 
an American Bosch magneto could not 
properly be described as a Bosch magneto 
without other distinguishing words, & accord- 
ingly the word ‘‘ Bosch ’’ when ap lied 2 
magnetos was not distinctive of pltfs. ; 
deft. was not intending to pass off erat Oo 
not manufactured by pltfs. as manufactured 
by them.—RoOBERT BoscH AKTIENGESELL- 
scHarr v. Cook (R. H.) & Co. (1980), 47 
R. P. C. 462. 


1448a. —-—.}—Hampsuim (F. W.) & Co. (1927), 


Lrp. v. GENERAL KAPUTINE SYNDICATE, 
Lrp., No. 1350b, anfe. — 


. Add. Annotation : :—Folid. Johnson & Son 
(Loughborough), Ltd. v. Puffer (W.) & Co. 
(1930), 47 R. P. ©. 95. 


1462a. ———.]—Pltfs. commenced an action asking: 


for an injunction to restrain the defts. from 
passing off as & for their goods hosiery not 
eing their hosiery by using upon or in con- 
nection therewith the word ‘ ity’ or 
any other word only colourably differing 
therefrom. Plitfs. were the registered pro- 
prietors of a Trade Mark No. 321,009 regis- 
tered in 1910 consisting of the words Trinity 
Street, Street being in small letters, above a 
triangle within which was a monogram, & 
the word ‘ Brand ”’ below the triangle. On 
their hosiery, however, they had used a 
mark consisting of the words ‘“ Trinity 
Street Brand,” above ‘* All Pure Wool made 
in England, ” the word “ Trinity ’’ being in 
large etters & the word “ Street” in small 
letters, & against those words was ‘' Regis- 
sal 21, 009.” Defts.’ hosiery was dyed 
fi firm, ‘whose works were in Trinity Lane, 
ckley, & they put on a mark consisting 
of the words ‘‘ Trinity Dye & Finish,” above 
@ shield containing a rep resentation of the 
arms of the Borough of PHinckley +—Held : 
pitfs., having made a misrepresentation in 
the mark which they had used that it was a 
red frade mark, had disentitléd them- 
selves to relief & that the motion must be 
refused. The costs were ordered to be - 
defts.’ costs in the = gestae & Son 
a a Ca . Porrsen (W.) & 
Lip. (1980), 47 R. P.C. 95. a . 


PART V. SECT. 6, SUB-SECT,. — , 
“E. (e). a8 





to identi the beverage id to th ae Re 28g: oa. ee ee 460 i. letters 
@ ; . 1 Uae of " REG—IW’hether.- 
publics w the business, of appl it. 80 8. W. W.NL1 aor J. 
to b cteartion that tue. | ane: Toad} Angus ©. R. 96.—AUS. no te -F—ANOMLIDES 6. JAMES. 


as fustity 
oommonity sold to the public was the (1927), 40-0. L. BR. 48.—AU8, 
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| of a 


-—s- picture of a lotus flower. 
- . adopted a ticket with a differen 


‘Vol. XLIT.—Trade Marks, Trade Names and Designs. Cases 1557a—1580a., 


a ——.]— 8. had used for many 
years in India a ticket containing a picture 
lotus flower & also a combinaton of 
three marks, one of which also contained a 
Applis. had 
. picture, 
‘but algo including a lotus flower, & a combina- 
tion of three marks similar in genera] appear- 
ance to resps.’ three marks, but with a rose 
instead of a lotus flower. The ct. at Allaha- 


bad found that applts. had adopted these 


1586 


a ed 


PART V. SECT. 6, SUB-SECT. 7.-— 
F. (b) ii. 


158 


marks fraudulently, & that they were cal- 
culated to lead to passing off, & granted an 
injunction & damages. No case of actual 
deception was proved. The estimate of 
damages in particulars to the plaint which 
was verified by affidavit was Rs.25,000. 
The ct. awarded damages on the following 
basis: applts. were proved to have sold 
cloth bearing the marks complained of to 
the value of Rs.8,200,000; the ct. assumed 
that, if offered without these marks, only 
40 per cent. of this quantity would have 


been sold, & gave as damages 9 per cent. as 
prete on the remaining 60 per cent., 46. 

.172,800. Applts. appealed :—Held: the 
injunction was rightly granted, but the 
damages must be calculated by estimating 
the trade lost to reaps. by reason of the use 
of applts.’ marks, & the damages should be 
reduced to Ra.67,000.—JuGcea: LaL-KaMLa- 
pat & JuGGINAL-KamMiapat Mints oF 
CAWNPORF v. SwapEsHI Co., Lip. (1928), 
46 R. P. C. 74, P. ©. 


1570. Add. Annotations :—Apld. The Young Sid, 


[1929] P. 190; Co-operative Wholesale 
Society, Ltd. v. Lally (1980), 283 B. W. C. C. 
518. Refd. Brown v. Dagenham U. D. C. 
(1929), 98 L. J. K. B. 565 ; Clark v. Urquhart, 
Stracey v. Urquhart, [1030] A. C. 28; Lloyd 
del Pacifico v. Board of Trade (1930), 46 
T. L. R. 476; London Welsh Estates, Ltd. 
v. Philip (1931), 144 L. T. 643.; Midland 
Employers’ Mutual Assurance, Ltd. v, Lewis 
(1930), 23 B. W. CLO. 192, 


Part VI.—Royal Arms. 


a. ——— ——-- --—- Application for transfer to 
King’s Bench Division—For trial by Jury at 
Assizes.) — Royan Warrant HOoLpERrs 


— 


M 
$8 1. Whether granted — Reasonable 
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rovability of damage to be shown.)}— 

REWSTER TRANSPORT Co. v. Rocky 

vy. Tours & TRANSPORT Co. (Alta.), 
J1929) 4 1D. Il. BR, 413.— CAN. 


Assocn. v. SLOAN, Lan. (1981), 468 R. P.O, 
387, 


ore Lee ee eee rs 2 RE ie bab Iter iy wert 9m 


PART V. SRC" ie ree T— 
« (0). 


1559 Wi. -----.}--Juaat LaALeKAMA- 
LAPAT ». SWaprmant Mirus Co., Ln. 
(1928), L. A. 56 Tad. App. 1.—-IND, 





Case 115. 


ENGLISH AND Empire Dicest SUPPLEMENT. — 


TRAMWAYS AND LIGHT RAILWAYS. 


115. Add. Annotation :—CGencrall 


PART I. SECT. 38, SUB-SECT. 4.—A. 


d+. Latent of obligation to repair. -— 
The Hobart Tramway Company’s Act, 
1884, by sect. 15 (2), requires the 
Hobart Corpn. nas the successor of the 
Tramway Co., ‘‘ to cause the place 
where the road is opened or broken up, 
to be fonced & watched, & to be 
properly lighted at night where this 
8 necessary for the public safety " :— 
Held: tho qualification expressed by 
the words “ where this {s neccessary,” 
etc., extends,to tho whole_sub-sect.— 
SEYMOUR v. HOBART OORPN., 22 
Taa. L. RR, 46.—AUS. 


PART I. SECT. 4, SUB-SECT. 8. 


m {. -~-— What amounts to breach.}--— 
GLascow Corrn. 1. STRATHERN, [1929] 
Ss. C. (J.) 5.-—-SCOT. 

% 


PART IV. 


h (p, 365) 1. ——-—.] —A streot railway 
ee a A operating within a province 
orginally Incorporated by a provincial 
legislature, but whore undertaking war 
subsequently declared by a Dominion 
Act ta be a work for tho general advan- 
tage of Canada, is not subject to the 
juriadiction of a public service com- 
mission created by the province, but 
the execution of its powers is, by the 
provisions of tho Railway Act, within 
the jurisdiction of the Roard of Rail- 
way Comrs. for Oanada.—Qurnio Ry. 
Lient & PowrR Co. v. MONTCALM 
LAND Co., [1928] 1 D. L. R. 143; 34 

n. Ry. Cas. 275; [1927] 8. CO. R. 
545.—~—CAN, 

ff (p. 365) f. Eazemption—Con- 

, tract of agreement.J—In an action to 
recover from deft. oo. cortain fees 
ullered to be payable undor a bye-law 
of pltf. corpn. passed under Public 
Vohicles Act, R. S. O., 1927, 8. 4 :— 
Held; an agreoment for exemption 
from taxation applicd to tho operation 
of vehicles partly within & partly 
without the city.— OTTAWA v, OTTAWA 
fale Co., (1930) 1D. L. R. 551; 





R. C. 192; 64 0. L. R. 537.—- 

ff (p. 386) i. -—-—— —---——.]--SYNMONS *, 
Winnipse Exerc. Co., (1928) 1D. L. R. 
169; 37 Man. L. R. 1703: [1927] 3 
w. W. R. 650; affg. & C. sub nam. 


WINNIPEG Enc. Co. v. SyMOns, [1929] 
2). L. R. 197; (1928) §. C. 
CAN. 

ff (p. 886) ti, --—- ———.]—Monaan 
v. BRITIBH COLUMBIA RiEcTRIC RY-Co., 
[1930] 2 W. W. R. 776: 4DG. lh. 
30; 42 B. Cc. RR. 382.-—-CAN. 

ff (p. 366) fil, ——-- ——--.]—ALLEN tv. 
EDMONTON (City), {193012 W. W. FR. 
25;3D.L. R. 39; 37 CO. R.C. 23; 24 
Alta. L. R. 458.—-CAN, 

ff (p. 366) iv. -—--. ]—Held : 
it was tho duty of deftea.’ motorman to 


X. O27.— 





Part 1.—Tramways. 


y, Refd. Oxford Corpn. v. Oxford Electric Co. (1930), 143 L. T. 577. 


take gll precautions to avoid a eens Ar 
which was reasonably to be antici- 
pated; but he could not have antici- 
pated that the driver of the automobile 
which he saw in front of him was going 
to run her vehicle out from the kerb 
80 as to bo in his way, & when he saw 
that an accident was {imminent he did 
everything possible to prevent a 
collision.— MALONEY v. HAMILTON ST. 
TR. Co., [1930] 1D. L. R. 268; 36 
Cc. RnR. C. 21 1 : 64 oO. L. R; 444.—-OAN. 
rr (p. 366) i. —— .}—~MIRCER 
vv. BriTisH COLUMBIA ELEcTRIC Itty. 
Co., (1931) 1 Ww. W. R. 550.—CAN. 


aaa (p. 366) i. ——~ ———.}+—PRONEK 
v. WINNIPEG SHELKTRK & LAKE WINNI- 
rea Ry. Co., [1928] 2 D. L. R. 725; 
1928} 1 W. W. R. 857: 24 Can. Ry. 

8.261; 37 Man. L. R. 320; revsd. sub 
mom. WINNIPEG, SEBKIRK & LAKE 
WINNIPEG Ry, Co. v, PRONEK, [1929] 
2D. L. R. 81: 8. C. TR. 314; 35 Can, 
Ry. Cas. 124.——-CAN. 


aaa ( e 366) fi. re ~--—— ,J—The 
duty of a railway co. towards its 
passengers for hire is to take reason- 
able care, including in that the use of 
skill & foresight, to sec that its carriages 
are reasonably safe for persons using 
them in the ordinary & oustomary 
manner & with reasonable care; but 
this does not menn that the co. should 
be held to have absolutely warranted 
their safcty. With respect to the 
constructional type of the steps of 
strect railway cars, the duty of the co. 
under the above rule is fulfilled when 
it purchases from the best manu- 
facturers equipment of the type 
customarily used for that traffic or 
itsclf manufactures such equipment 
in accordance with tho design custom- 
arily employed by street railway 
compantes ; provided, of course, there 
is no special defect. in tho individual 
car in) question.—GEnnik v. SARKA- 
TOON, Ciry Or, [1930] 2 W. W. R. 625; 
4D. L. R. 543.—CAN. 

hh (p. 367) i. Slippery step.|— 
CaIPrENDALE v. WINNIPEG ELEC. Co., 
(192811 0D. L. R.920; [1928] 1 W. W.R. 
238: 37 Man. L. R. 207.—CAN. 


bh (p. 367) ti. ——- Displacement of 


PEG Evrecrric Co., [1928] 3 D. L. R. 
570; [1928)2 W. W.R. 601; 34 Can. Ry. 
Cas. 267; 37 Man. L. R. 412; revad., 
sub nom. WINNIPEG ELECTRIC Co. v. 
ZEIDEL., (1929) 3D. L. R.610; S.C. R. 
ov 








Hi (p. 367). Affd. subnom. WINNIPEG 
ELECTRIC Co. v. ScorTt, [1928] 2D. L. R. 
420; (1928)8.C. R. 52: 34 Can. Ry. Cas. 
260.—CAN. 


00 (p. 367). Revsd. sub nom. WINNT- 


rka ELEcTRIC Co. v. ODEGAARD, [1928] 
2D. 1. R. 297; (1928) 8. C. R. 192.— 
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oo (p. 367) I. Starting car before 
passenger -——-The evidence 
shower that a female passenger entered 
a street car in the winter: season, & 
that there waa water, snow & slush on 
the floor of the car at the time. While 
nitf. was in the front vestibule of the 
car, trying carefully to reach a seat, 
the operator of the car suddenly, & 
before plitf. had reached a seat or a 

osition of safety, started the car. 

Itf. was thrown down & her leg 
broken :—Held: the operator, know- 
ing the condition of the floor of the car, 
was negligent.—GLIoK v. NOVA SCOTIA 
TRAMWAYS & PowrR Co. (1928), 60 
N.S. R. 198.—CAN. 


oo (p. 367) ii. -——— Collision with 
automobile—Injury to plaintiff by auto- 
mobile.J—ATHONAS v. OTTAWA ELEC- 
Trio Ry. Co., [1931] §. Cc. R. 139; 2 
D. L. R. 473.—OAN. 


00 (p. 367) ffi. Misleading notice 
in car.J—Plitf., & passenger in a street- 
car operated by deft. Commission, waa 
injured by a fall from the car & sued 
the Commission & a taxicab co. for 
damages. FPltf. was standing on the 
treadle of the car, when the emorgency 
brake was suddenly applied & she was 
thrown against the exit door which 
opened & she fell into tho road :— 
Iield: the notice ‘* Do not stand on 
the treadle unless you wish to leavo the 
car *? was an invitation to stand on it 
if one wished to Jeave the car, & implied 
that it was a proper & safo place to 
stand whilst the car was in motion. 
The Commission was therefore Hablo 
for negligence.—MoORTON v. NATIONAL 
Taxt, Lrp., & TORONTO TRANSPORTA- 
TION COMMISSION, [1930] 4 D. L. R. 
785; 660. L. R. 3.—CAN. 


tt (p. 367) i. ———.}—-Soutn Avua- 
TRALTIAN RAILWAYS ComMRa. t. BARNKS 
(1927), 40 C. L. R. 179.— AUS. 


sa. Agreement belween sirect railway 
& municinality—Not enforceable by 
private individual.|— Er p. NEW BRUNA- 
WICK POWER Co. (N. B.), [1928] 1 





D. L. R. 332.—CAN. 
sb. Ontario Railwa Act, 1913, 
8. 246—-Not applicable to railway 


declared to be for general advantage of 
Canada.|—Held: the railway being 
one of Dominion status, s. 246 has 
no application in so far as it is sought 
thereby to impose an obligation on 
the municipality to assurve the owner- 
ship of the railway or in default submit 
to the continued exercise of the co.’s 
poe es, notwithstanding the expira- 
don of the term of the franchise.— 
MERRITTON tv. NIAGARA, ST. CAatTR- 
ERINES & Toronto Ry. Co., [1931] 
1p. L. R. 371;_ 65 0. L. R.. 563; 
affd., {1931} 2 y). Ll. R. 161.—CAN. 


TRESPASS. 


610. 





Part |.—In General. 


50. Add. Citations :—sub nom. Biaas v. GREEN- 
’ FIELD & Benagn, 8 Mod. Rep. 217; sub nom. | 


Vol. XLII. Cases 50-—362a.. 


BriaGs v. GREINFEILD & BENGER, 1 Stra. 


Part I].—Trespass to Land. 


236. Add. Annotation :—Refd. Callard v. Beeney, | 


[1930] 1 K. B. 353. 


247a. ——— Holding public meeting on private land.) 
tf. co. was formed to acquire & did in 
fact acquire land at H. to be laid out as a 
garden city under & by virtue of powers con- 
by a private Act of Parliament. 
roads in the garden city were vested in the 
pltfs. & were to remain so vested until made 
up & taken over by the highway authority. 
Deft. gave notice that he intended to hold an 
open air meeting in the neighbourhood of a 
church on pltfs.’ property at the junction 
of two roads. These roads were not barred, 
but notices had been posted upon them 
announcing that they were private roads. 
They were not dedicated to the public, nor 
had they been taken over by the highway 
authority. Pitfs. having sought an injunc- 
tion :—Held: it being clear that there was 
no public right of way alony the roads in 
question, it was unnecessary to discizes the 
question about any right of holding a meeting 
at the junction of the roads, & pltfs. were | 
entitled to an injunction. —HAMPSTEAD |; 


ferred 


ot OL a te 





PART I. SECT. 1. 


_ 22 i. Interference with super- 
tnceumbent air—RBodies traversing air 
without oagesgs lp naa 
Deft., who at the time was upon his 
own i eke fired a bullet froin a 
rifie at & killed pltf.’s cat which was 
then on a sah on the adjoining 
property occupied by pltf. The judge 
directed the jury that deft. had com- 
mitted a trespass for which he was 
liable in damages to piltf. :—Jleld: 
the direction was right.—-DAVIFA v. 
BENNISON, 22 Tas. L. R. 52.—AUS. 


PART II. SECT. 3, SUB-SECT. 1.—A. 


62 xx. ———~ ——-.—- HOLLINGSWORTH 
& WHITNEY, Lrn. v. WRIGHT, {1930] 
3 D. L. R. 996.—CAN. 


b i. —— Lease ly committce— 
Trespass by owmer.)-—-PEARSON ft. 
DoKE, {1931} 2 Ww. Ww. R. 442.-—CAN. 


PART II. SECT. 8, SUB-SECT. 4.—A. 


sa. Locatee of Crown lands.J)——-HAmM 
v. KRokBACK & Co., Baty v. KROKBACK 
& Co. (1928), 34 O. W. N. 81; affg., 
[1928] 2 D. L. R. 389.—CAN. 


PART II. SECT. 3, SUB-SECT. 4.— 
. H. (8). 

qa iL -J~—-A painter em- 
played under a contract with a firm of 
manufacturers, painted on the wall of a 
pied by a ten 
tising sign. He did the work with the 
perminsion of the tenant, being under 
the tmpreasion that the tenant was the 
owner, & here presented to em- 
ployers that he had the owner’s ner- 
mission. In an actior by the owner 


Oe er ae ince © hu employers 
* 











rr a 


The 


FPN 8 eee meme Ome 


Weld: . the owner was entitled to 
dainages agaist both defts., the inatter 
complained of being of such a per- 
inaneut nature as to cause injury to 
the reversion.— BIRTCHNELL v. WALKER 
(Fren.) & Co. Ptry., Lrp. (1930), 
Argus L. R. 176.-—AUS. 


PART Hi. SECT. 5, SUB-SECT. 6.—B. 

icp. 400) 4. —-—.J—On an appeal 
from a judgment whereby pitf. in an 
action for trespass was awarded vindic- 
tive damages in addition to special dam- 
ages, held that, in view of deft.’# persist- 
ence in trespassing In defiance of ptf.’s 
requests to dosist, bis violent & abusive 
conduct towards pltf., & the par- 
tiewarly injurious & malicious manner 
{n which certain of the trespasees were 
committed, tbe allowance of vindictive 
damages was justified & the amount 
thereof should net be redueed.-- 
SPENCER v. GRANT, [1928] 1 D. L. NT. 
820: (1928) 1 W. W. R. 196; 22 Sask. 
Ju. I. 365,-—-CAN. 

b (p. 401) 4. -—— Depreciation in 
value of property—l'nawful removal 
of remains of building.)---SIMON_ *%. 
a {1931} 2 D. L. KR. 75.-- 


PART Il. SECT. 6, SUB-SECT. 2.—B. 

ac. Possession of mother.}—The pos- 
peasion of a mother will not be con- 
sidered tortious as againat the heir, 
being ber own child, but will rather be 
treated aa the possession of a guardian. 
—Dor d. Hoax v. Empxwy (1834), 3 
O. Ss. 488.~—- CAN. 


PART JJ. SECT. 6, SUB-SECT. 3.—B. 
Long poaseseion of easement.j— 
awa 0. STREET raed, 1U. CG RR. 
124.— CAN. 
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GarpDEN SUBURB Trust, Lrp. v. DENRBOW 
(1913), 77 J. P. 318. 


258. Add. Annotation :—Refd. Grant v. Derwent 
{1929} 1 Ch. 890. 


308a. No right to set up jus tertii.]-—In an action 
of trespass a deft. cannot set up a jue terttt 
against & possessory 
ELY Brrr Sugar Factory, (1981) 2 Ch. 84 ; 
100 L. J. Ch. 259 ; 


362a. —-~-- --~-- Repair.].--To an action on the 
case for prostrating part, & building on part, 
of a wall. & laying materials on w close, in 
which wall & close pitt. was interested as 
reversioner, 
dwelling-house, 
accidentally & without his default fell upon 
the wall & threw it down, & that after- 
wards, & before action brought, & within a 
reasonable time, deft. carefully, & at his own 
expense, erected & built the said well upon 
the said close, &, in & about. such eroeting & 
building. necessarily & unavoidably com- 
mitted the grievances, ctc., doing no un- 
necessary damage, cte., & theroupon & then, 


eee 


title. —-NICHOLIS , 


1451. T. 113. 


deft. 
which 


that 
was 


his own 
repairing, 


pleaded 
he 
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PART Il. SECT, 6, SUB-SECT. 6, 


@ i. -— — --~-.-—-Thoe moneys pay- 
able under an agreement for the salo 
of land were assigned to deft. bank, 
& the sen who was jn possession 
& had defaaltod in his paymenta 
agreed with the Dank to pay over to if 
the proceeds of the crop on the part 
of the land which had been broken but 
had not. been summer-fallowed for 
xoveral years, & also agreed to summer- 
fallow it without delay. Ho, however, 
having neglected to summer-fallow It, 
aitheugh the bank told him that ff be 
did not do so It would; &. having 
fufled to carry out a promise given b 
him to the werd inapector to ploug 
nnder the weeds, one U., acting 
under instructions from fhe bank 
entered on the Iand & had ploughed 
under the weeds on a part of {t when he 
wre ordered off by the purchaser :—-- 
fTeld; the bank & C. were Hable ta the 
purchaser for damages for trespass. 
lhe bank was not in the position of a 
person who has a right to abato a 
niisance with or without notice even 
if a nuisence oxisted; nor, in the 
absence of a contract giving it a right 
of entry. had ft a right to enter on the 
principle that. it was entitled to pre- 
serve ita security or prevent ite impair- 
ment; & the evidence did not support 
n finding that the entry was by leave & 
licence.—ROYVAL BAKK OF CANADA ¥%. 
Benvrksuen & IRELAND, [1928] 2 
W. W. I. 27.—-CAN. 


PART Il. SECT. 6, SUB-SECT. 9. 


af. Avivtalee as to land entered u .}—~ 
MuxKro p. Pinper Lomper & MILLING 
Co. (1925), 52 N. B. R. 487.—CAN. 


Cases 362-7860, Eiorisn anp Burrs Dicest Suretemenr. 


“manufacturers of aerated 


to wit at the times when, etc., at his own 
act are repaired all.damages sustained by 

Shae f by Degree of the grievances, ate. -— 
on demurrer, no answer to. the 


action.—TayLor v. Srunpart (1845), 
Pore eae ag rare “MLS. = 
Ee a T. O - &. 2145 9 Jur. heahe: oe 


Part IIl—Trespass to Goods. 


448a. Bottles marked with name of plaintiff— 


Refilled by defendant.}—Applts., who were 
water, marked 
their name on the bottles & claimed an 
exclusive right of property in them. . Resp. 
ve a grocer who had no contractual relation- 

ef with applts., & he had in his shop a 

a fountain by means of which he supplied 
Paatamers with aerated beverages for con- 
sumption off the premises. The customers 
had to bring a bottle or other receptacle, & 
in practice resp. filled it without examination 
& without inquiring into the customer’s 
right to use it. Occasionally appits.’ bottles 
Were used in this way. In an action by 
applts. against resp. to restrain him from 
receiving from customers bottles marked 
with applts.’ name for the purpose of filling 
them with beverages :—Held: there was no 


duty on resp. to ascertain which bottles were 
appits.’ property, & the action failed. 
As in the particular case the requesta to 


a fill the bottles were in the nature of a trap 


order & were made with the authority of 
applts., no case of trespass was proved & 
for this reason the action failed (per Cur.).— 
Leitch (WILLIAM) & Co., Lip. v. Laypon, 
Barr (A. G.) & Co., Lap. v. MACGEOGHEGAN, 
[1981] A. C. 90; 100 L. J. P. C. 10; 

L. T. 218; 47.7. L. R. 81 ; 74 Bol. Jo. 
836, H. L. : 


551. aces Citations :-—sub nom. BiaGs v. BENGER, 


Raym. 1372; sub nom. Briaas.v. 
GREINFEILD & Benaer, | Stra. 610. 


BBE: Trap order.}—Leitcoh (Wri1am) & Co., 


Lrp. v. Ltypon, Barr (A. G.) & Co., Lrn. 
v. MACGEOGHEGAN, No. 448a, ante. 


cn ene een ace 


Part IV.—Trespass to the Person. 


738a, —— ——- —— ——-.]——-I_ A., having no 


PART II. sae a aa 1-— 


433 i. Accidental aci—Arising fron 
peoligence — Ship.}-—-WoOLvVERINE 8.8. 


[1030] 4D. L. R. 684 
—CAN. 


PART III. SECT. 5, SUB-8SECT. 3.—B. {1926)8 D.L. n 319: 
qa i. —~—.j—In an action for nee: 
oanae causing damage to gooda ¢t 
meagure of damag 
in the value of the 
of the accident.—- ot 
STEEN, 1886) 3D. L. ain 671; 


PART aa SECT. 1, SUB-SECT. 5.—D. 


644 Vv 
(Saak.), “119291 2D. L. R. 290.—CAN. 


PART IV. 8ECT. 1, SUB-SECT. 5.—F. 
sp. Assault by 


B., who carried on buat 


lice 


under a conditional 
the oourse of the acizure B. broke 


open plitf.’a garage, & assaulted pitf. The etai 
amagoa were awarded pitt. ageinat [ee 
Haid: tho cbsflit wan ac tekonesiont phy 
¢ Cr) was an 8 en 
contractor roe the oo. was aN Gon on of the following day, w 


gs, ioa0y 1 An Loan S 
D. L. R. 296; 


PART IV. pies 1, 8UB-SECT. 7. . 


x {, Provocation 
—On appeal from a jud 
ip an action for eseaul 


were reduced to $10, the penal heving 
been a os a one, whic 


re ob to apprehend B., direct a police officer | 


B., & he do so, B. may maintain an 
acti for false imprisonment against A. ; 

but if A. merely make a statement to the 
officer, leaving it to him to act or not as he 
thinks proper, & the officer then take A., 


B.’s remedy against A. is, if any, by action 


W.W.R. 7 


®, CANADIAN DREDGING Co., 
; 60.L. R. 


wafen dant.) — 





a ir tho ge reciation 781 i. 


yo reault 
INKE1.- 
cigas; | oP 
R. 89.—OAN. 

mitted 


————, |}-—-MONBILL v. HILL 


bat liff—Independent 
-l—Deft. co. authorised deft. | gjvic 
ness as & 
bailiff, to solze a motor car 


ual sale agreement. 


its 
B. C. R. ee Bist 
At thee ct. the 


ears HE 


to asaault.} 
t nent for pie. 


been courted by pitt 


Rea AE ON He RT eV TTC PEIN PIC ret tay GDR EY LATTA =r CL EIS 


with a view to an action for damages.— 
HODGRINSON wv. MARTIN, 
63.—CAN. 


PART IV. SECT. 2, SUB-SECT. 2. 
———- Charge made 
police officer —No dea hnid fete by 


1988] 2 W. W.R. 


78; 23 Alta. L. R. 515.—-CA 





T 
of siatement made by de, 
rept }—SPARKS v. 

- 69.-—-CAN: 


mee t. ——— Detention without formal 
a felony having been com- 


nested the 
two lite. .» whom Ae suspected of com- 


plicit: jn the oe gl » tO BO 
, 
guard did. When p Shey reached the 
bareacis they qu 
deft., the ohtat Pe perl 
s for the county, & were 
then detained in the barracks while 
the guarde were endeavou 


cure evidence. They were not charged 
with any crime, nor were eyecare 


ndent of the 


arre 
barracks from an early bour of the 
of one day soar Lay evening 


ones Gf & letter ot complaint tron from 
ps Heike hea’, ht aha arreated 


na. enon, on the n 


ly 
the orime & brought | 23. 
.. who remanded 


It waa vag admitted tha that pitt could have 
oeier of the two days 
DF reat & ciel bill cxaindt 
phen, brought or false impriso: 
. 28 48 


Ticachh we “pitts: | dente requ y J 
ost Mott, | BSNS 1987, & 


on the case.—Hopkins v. Crowz (1886), 7 
C. & P. 878; 178 E. R. 166, N. P.; eubse- 
quent proccedinga, 4 Ad. & El. 774. 


Ansmatens :—Distd. Hudson v. rer hat 1 ar are : 
Refd. Kine v. gavershed (1847), 10 Q. 
Coker (1853), 13 ©. B. 850 ; 
1 Jur. N. 8. 870. 


Derecourt v. Corbiatiey 0 (1855), 


Held: the detention of Bie amounted 
in law to imprisonment, as it war a 
total reatraint of their Hberty imposed 
on them by the action of the Guards. 
It. was the duty of deft., as the officer 
to | responsible for such detention, to have 
brought pltfs. before a comr. a8 
goon as he reasonably could. Acoord- 
ingly, as he did not do so, he was liable 
to life. pot damager in respect of the 

t elapsed between the time 


(1928) 3 


RARMUSSEN, 


neorrect eer en at could reasonably have 
endant causing eousht pitfs. before a comr. & 
OBRPH (1858), the ime when he tn did 80.-— 


pores v. CLINTON, [1930]. L R. 366.— 


© ii. Submitting to be searched.) 
—Pits. bibapie Shonpine in deft.’s store 
was bboy 2 ag by a house 
detective of theft, &, in order to prevent 
the necessity of actual force boing used 
or the oreating of a scene, went at the 
detective’ s request with her & . the 
latter’s assistant to a roonr where he. 
was searched :—Held: deft. was 
in da for falee impriconmen a 
Conn v. Davip SPENCER, LTD., vg 4 

1 WwW. W. R. 36; 1D. L. R. 80 4 

b, ©. R. 138.—CAN. 


oi IV. SECT. 2, SUB-SECT. 2. 
ayo a cower af uty 


ine op ak 
NALTY 9. Woo sa (1089), S.A. 4 
——A US, 





to the civic 
pltfs. volun- 


nestioned by 


to pro- 


PART IV. SECT. 2, SUn-enor. <a 


yaven disenizecd. ~ A. (0) 
165 L Arrest On. 
a peace rom? on Def afidartt to 





ninent 


TROVER AND DETINUE. 


. Part I.—Liability for Conversion and Detinue. 


90. Add. Annotation :-—Apprvd. Oakley v. Lyster, 
[1931] 1 K. B. 148. 


100, Add. Annotation :—Apprvd. Oakley v. Lyster, 
[1931] 1 K. B. 148. 


102, Add. Annotations :—Consd. Fenton Textile 
Assocn. v. Thomas (1929), 45 T. L. R. 264. 
Refd, Leitch (William) & Co. v. Leydon, 
Barr (A. G.) & Co. v. Macgeoghegan (1930), 
47 T. L. R. 81, H. L.; United Fruit Co. v. 
oo erick Leyland & Oo. (19380), 47 T. L. R. 





105a. }—There may be a conversion of 
goods even though deft. has never been in 
pee possession of them, if his act amounts 

an absolute denial & repudiation of pltf.’s 
right.—-OaKLRY ». Lyster, [1931] 1 K. B. 
aa 100 L. J. 4%. B. 177; 144 L. T. 368, 


189. Add. Annotation :—Refd. Spyer v. Phillipson, . 


[1931] 2 Ch. 183., 

142. Add. Annotation :—Refd. Leitch (William) 
& Co. v. Leydon, Barr (A. G.) & Oo. wv. 
Macgeoghegan (1930), 47 T. L. R. 81. 

156. Add. Annotation :—Refd. Buller & Co. v. 
Brooks (T. J.), Ltd. (1930), 142 L. 'T.° 576. 

188. Add. <Amnotation:—Refd. Simpson v. 
Maurice’s Exors. (1929). 14 Tax Cas. 580. 

200a. Bill indorsed to agent for account of 
plaintiff--—Deposit by agent to secure advances. } 
—TREUTTEL v. BARANDON (1817), 8 Taunt. 
100; 1 Moore, C. P. 543; 129 BK. R. 820. 

Annotations :--Apld, Evans ». Kymor (1830), 1B. & Ad. 

$28. Refd. Wookey v. Polo (1820), 4 B. & Ald. 1: 


Sigourney rv. Lloyd (1828), 8 Ub. & C. 622; Bank of Bengal 
v. Macleod (1849), 5 Moo. Ind. App. 1. 


245. ae amelahon :—Refd. Re Mason, [1929] 


ERE ATR Ao TG 0 Ree He 


Part IIl.—Enforcement of Liability. 


488. Add. Annotation :—Refd. Smart Bros. v, Holt, 
(1929] 2 K. B. 303. 


508. After this case add 


Contract for whole crop-——Salesof part of cicp | 
to third party.|—-See INsuNcTION, No. 86&2a, , 
ante 


579. Add. Annotation :—Refd. Banco de Portugal 
v. Waterlow & Sons, Ltd. (1931), 47 T. L. R. 
359. 

652. Add. Annotations :—Refd. Re City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293 ; 
Re Fenton, Ex & Fenton Textile Assocn. 
(1930), 99 L. J. Ch. 358. 


PART II. SECT. 1, SUB-SECT. 1. 

981. —— Mere tivation of posses: 
sion not ictent.}—lo order to support 
an. action for conversion there must be 
an element of wrong: the mere fact of 
possession of the goods by the deft. is 
pot suffictent.—BaLL v. SAwYkrR- 
Masary Co., Lrp. (Sask.), [1929] 4 
D. L. R. 823; 2 W. W. R. 582.—CAN. 





rer. |—— BARRETT 





371 fl. 


 cmtainaneanll 


oO 
Cogs). 28 8. RR. N. S. W. 549; 45 
N.S. W. W. N. 154.—AUS. 


PART IIl, SECT. 2, SUB-SECT. 1.--B. | 


653a. What must be proved.)}---Miuna v. GRAHAM 
Seige 1 Bos. & P. N. i. 140; 127 E.R. 


Annotations :—Refd. Glodstane v. Hewitt (1831), 
445; Whitebcad v. Harrison (1844), 6 Q. B. 423. 


653b. Proof of taking--What amounts to.]—Trover 
for bricks. Evidence that, men fetched them 
away, saying they were ordered by deft., 
& evidence that. the cart they took them in 
had on it the same name as deft..’a, is not 
evidence to go to the jury that deft. took 
them away.—EvEkEST v. Woop (1824), 1 
C.& P. 75; 171 E. R. i108, N. P. 


ee eee 


1 Tyr. 








v. GALLAGHER | (1930J] 1 D. L. R. 278.-—CAN. 
' PART IIIf. SEOT. 8, SUB-SECT, 1.— 
C. (b) 2. 


94 Iv. ---~- ~-——.}-—- Where pitf. has 


-}-In an action for | the immediate right to the porsesaton 
damages for the conversion of goods it ¢ of goods, 


is inenmbent on pitf. to provo beyond 
a doubt title in himself & the right of 


the proper iwerane of 
damages In an aotion Inst the sheriff 
for wrongfully taking them ts the value 


possession, — MeCereneen ov. Light: | of the goods at the time of the con- 
PART Il. SECT. 1 SUB-SECT. 2.— | root, [19301 S.C. R. 108: 1D, L. Re | vernon, though they were taken andor 

j A. (b). 995 alg {1929} 1 D. L. R. 95135 1 | an execution aguinst a person who bad 
w 34 Man. L. R. 160 recformed labour upon them, & for 


 -484s«L, Intermeddling with goods (is- 
trated. Morr v. "A ARNES, (1928) 
V.L. R. §6.—AUS. 


’ PART Il, SECT. 1, SUB-SECT. 2.—B. 
"gm. Unjustifiable detention by police 


: 160; 
W. I. 240.—CAN. 
PART ll. SECT. 3, SUB-SECT. 1.— 
B. (k). 


h i. -——.]—BAXTER 1°. ADAMS, 


which pltf. would be bound to account 
to such person.— RANKIN v. MITCHELL 
te 2 N. B. R. (i Han.) 495. 
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8. ‘Add. Annotation :—Refd. Cotton v. Heyl, 


{1930} 1 Ch. 510. 
18. 


L. J. Ch. 251. 


89. 
well, [1929] A. ©. 318. 


94. 


(1920), 45 T. L. R. 621. 
805. 


[1930] 2 Ch. 75; Keren Kayemeth Le 
ae | Ltd. v. I. R. Comrs. (1931), 47 
T. L. R. 461. 


401a. ‘‘ On the understanding.’’]—Where a will 

‘which named no exor. nor trustee directed 

‘that the estate, under £300, should be given 

to testator’s wife in trust for two children ‘* on 
” that testator’s father 
' provided for the wile so long 
her present name, the ct. he. 
the condition had no testamentary value, & 
made the grant of letters of administration 
with the will annexed to the widow as bene- 
ficially entitled.—ite Duxnson (1929), 140 


,the understanding 


. T. 470; 45 T. L. R. 228. 





409a. 


Add. Annotation :—-Generally, Retd. Re Blake, 
Re Minahan’s Petition of Right (1931), 100 


Add. Annotation :—-Refd. Blackwell v. Black- 


Add. Annotation :—Consd. Re Franklin & 
Swathling’s Arbitration, [1929] 1 Ch. 238. 


165. Add. Annotation :—Refd. Perrin v. Dickson 


Add. Annotations :—Generally, 
Hood, Public Trustee v. Hood (1980), 143 
nl. 691 ; Re Schoales, Schoales v. Schoales, 


j—!Testator, being entitled to two 
leasehold houses situate at P. & at R. respec- 
tively, directed his trustees to allow his 
wife to occupy his house at P. or at R. as 
she should elect, for her life, without the 
payment of any rent :—Held: 
must elect between the two houses, & could 
not enjoy both.—Harsy v. Moore (1860), 
3 L. T. 209; 6 Jur. N.S. 883. 


Part !.—Trusts. 


415. Add. Aviolation :—Refd. Blackwell v. Black- 


well, [1929] A. O. 318. 


421. 


Add. Annotation :—Refd. Garland v. Archer- 
. Shee (1930), 142 L. T. 443. 


427. Add. Annotation :-—Refd. Garland v. Archer- 


Shee (1930), 142 L. T. 443. 


428. Add. Citation :—140 L. T. 369. 


438. Add. Annotation :—Apld. Re Villar, Public 
Trustee v. Villar, [1929] 1 Ch. 243. 


451. Add. Annoiation :—Refd. Blackwell v. Black- 


well, [1929] A. C. 318, 


Refd. Le 


as she retained 
on motion that 


458. Add. Annotation :—Consd. 
Blackwell, [1929] A. ©. 318. 

460. Add. Citations :—affd. [1929] A. C. 318; 98 
L. J. Ch. 251; 140 L. T. 444; 45 7T. L. R. 

208; 738 Sol. Jo. 92, H. L. 

461. Add. Annotation :—-Consd. Blackwell v. Black- 
well, [1929] A. C. 318. 

462. Add. Annotation :—Consd. Blackwell v. Black- 
well, [1929] A. C. 318. 

463. Add. Annotation :—Folld. Blackwell v. Black- 
well, [1929] A. C. 318. 

464. Add. Annotation :—Distd. Blackwell v. Black- 
well, [1929] A. C. 318. 

465. Add. Annolation :—Refd. Blackwell v, Black- 
well, [1929] A. C. 318. 

478. Add. Annotation :—Refd. Blackwell v. Black- 


Blackwell vv. 


well, (1929] A. C. 318. 


the widow 


479. Add. Annoiation :—Consd. Blackwell v. Black- 
well, [1929] A. C. 318. 

480. Add. soot :—Consd. Blackwell v. Black- 
well, [1929} A. ©. 318. 

484. Add. Annotation :—Refd. Blackwell v. Black- 
well, [1929] A. O. 318. 

487. Add. Annotation :—Refd. Blackwell v. Black- 
well, [1929] A. C. 318. 





PART I. sect ' ‘aati 1.— 


87 xv. -}—Partios a deed 
from a person standing in a fiduciary 
relation acquire no title if the circum- 
stances should have put them upon 
inquiry. Neither the Registry of 
Deeds Act nor Statute of Frauds, 
requiring certain trusts to be in writing, 
apply to such a case.—MILLER , 
v. ALIFAX POWER Co. (1915), 48 
N. 8. R. 370.—CAN. 





PART I. SECT, 3 (SUB-SECT. 1.— 


61 Iv. Woe Esy (1867), 
13 Gr. 371.—CAN 
61 v. ——~—. }-—SMITH v. BENOR (1913), 
24 0.. v. RB. 521; 40. W. N. 985; 


10 D. Ln. 824.—CAN. 
PART 1. SECT, 3 SUB-SECT. 2.— 


i. -——— Grantor must have 
sorted with hia intereat.|—In ore 
make a declaration me ‘Tust rein 
there must be an effective, complete 
& iepovonatla aia ouition of the se 


hee ao reon making the 
— 2 eras Bias 

a , low foe R. 
affd., "nest 2 w Ww it — 


PART I. SECT. 3, SUB-SECT. 3.— 
A. (b) ik 


sa. “ Anowing that he will see to the 
care maintenance of my wife.” — 
a eld: not ot sufficiont to create a trust.— 

te TAARE oo. BEERE v. BATES, 
(10804 N, TA BOL. NZ. 


PART I. SECT. et Ts hela 3.— 


t ————-, }—T estator met ne 
& bequeat. to hia wife “all m 
personal pro er » monies, esousities, 
everything now possess & may 


ene at ce time of my deceare,”’ 

ben added ‘‘ & this is my wish (her 
being free to use her own ju ent) 
for ber, 8. K., to wil) at her death °’ in 
favour of eu objects :—Held: the 
eg ce not patapacl a recatory trust.— 


rs Esta GRA 
(Voaeh8 D.. R58: (1928)2 W. wR 


PART I. SECT. 3, SUB-SECT. 5.— 
B. (b). 


429 1. Discretion to selecl among 
class. }~—Testator bequeathed property 
to a relative, or among certain 
relatives, who should within five years 

after his death settle in Australia. If 
after five pecans no one was qualified to 
receive tho eg saps fo , his trustees were 
empowered d the time limit 
for a further three years, & after the 


20 


lapse of this time were directed to hand 
over the pro poy to one or more then 
named beneficiaries, stipulating if , they 
think fit the terms on which” the 
property was to be handed over. The 
trustees were directed to consult two 
persons ‘‘ about the disposa] of the 
pit agile ” The trustees extended the 
ime for the three additional years, 
but no one of the beneficiaries fulfilled 


the ne qualification. During 
soa eriod m the death of the 


tator to the disposal of his Ay Siig sake 4 
the trustees were directed ‘ and 
over the income to any ap roved 
object or reon”’ in Adelaido, 
Australia, or to an Imperial object :— 
Held; t the trustees had power to select 
an oe or more of the named bene- 
fic & to a ead att the saben: 
matter S between pose to 
any or all of as claries a 
reasonable scheme for the application 
of the pro . vo Sone special eoth of tae 
rociplent ation, & objecta po 

recipient tn a & to be 

e@ exercise pete Meroe rata 
ee by the aDsw 
received, & to: prefer r the bet eficiary 
cee was able & willing to devote the 


Jounson, 1998) Ba he der ~ 


Z L. R, 364” 


For « [1918] N. Z L. B 


read ** (1928) N. 


~ 


493a. ——— After variation of original settlement.]— 

Testator bequeathed his residuary estate upon 

trust for his children in equal shares & 

declared that as to the share of his son E. 

a moiety thereof should be held upon trust 

to pay & make over the same to the trustees 

of a settlement dated Sept. 23, 1916, to be 

held by them upon the trusts of such settle- 

ment, so far as the same should be then 
applicable & capable of taking effect. By 
the settlement so referred to, which was 
made after the marriage of E. with his wife 
G., a certain fund was vested in the trustees 
thereof under which E. took the first life 
interest & upon his death G. took an interest 
during her widowhood with remainders over 
upon trusts for E.’s children by his wife G. 
or any future wife. Testator died in 1917, 
& in 1928 the marriage was upon G.’s petition 
dissolved, & an order was made under which 
the trusts of the settlement were varied ; the 
effect of this variation being to deprive E. 
of any interest under the original trusts 
thereof, to give G. an immediate life interest, 
& to vest the settlement fund after her death 
in P.,the only chiid of her marriage with E.:— 
Held: upon the proper construction of 
testator’s will, the share of E. in his father’s 
residu estate ought to be held upon the 
trusts of the settlement as originally framed 
without regard to the order varying those 
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sufficiently precise to raise an executory 
trust.—Re BANNISTER, HeYs-JONES v. BAN: 
NISTER (1921), 90 L. J. Ch. 415; 125 L. T. 54. 
Add, Annotation :—Retd. Garland v. Archer- 
Shee (1930), 142 L. T. 443. . 


Add. Annotation :—Consd. A.-G. v. Goddar 
(1929), 98 L. J. K. B. 748. 


769a. Agreement to convey to creditor.]—W. being 
indebted to O., agreed by deed to conve 
his estate to C., upon trust to sell the same, 
to pay of certain debts of W. due to other 
persons, & then the debt due from W. to ©., 
& to pay over the surplus, if any, to W. No 
conveyance was executed. C. being after- 
wards in possession of the estate under a 
fi. fa. issued on a judgment upon a warrant 
of attorney given by W., agreed with W.’s 
agent to purchase the estate. W. ratified 
the contract, but subsequently impeached 
it as one made by a trustee for his own benefit 
& against the interest of the cestui que trust :— 
Held: C. was not a trustee for W., but was a 
creditor holding a security for his debt; & 
the contract of sale was valid.—WaTERS v. 
Groom (1844), 11 Cl & Fin. 684; 8 E.R. 
1262, I. L.; affy. S. C. sub nom. CHAMBERS 
Y WATERS (1883), Coop. temp. Brough. 91, 

re, OF 
aes :—Refd. Helling ». Luriiey (1858), 28 L. J. Ch. 


666. 
761. 


trusts.—Re Goocu, Goocu v. Goocn, [1929] | 782. Add. Annotations :---Reid. {. It. Comrs. v. 


1 Oh. 740; 98 L. J. Ch. 285; 141 L. T.150. | 


495. Add. Annotation :—Refd. Re Gooch, Gooch v. 
Gooch, [1929] 1 Ch. 740. 


-]—Testator directed by his will that 
his residuary real & personal estate shoald, 
after the death of his widow, be ‘“‘ equally 
divided amongst & settled for their own ¢. 
sole use upon my dear children, & should 
they marry the husband to have no control 
over their property.” Testator left him 
surviving three daughters only :—-Held: the 
expression in the will of testator was not 


544a. 








ee. te ei 


City of Buenos Ayres ‘Tramways Co. (1904), 
Ltd. (1926), 12 Tax Cus. 1125; Madras & 
Southern Mahratta Ky. Co. vo. 1. R. Comrs. 
(1926), 12 Tax Cas. 1111. 

903. Add. Annotations: —-Refd. Perrin v. Dickson 
(1929), 98 L. J. K. B. O83; Jie Collier, [1930] 
2 Ch. 37; Fe Pitts, Cox v. Kilsby, [1931] 
1 Ch. 546. 

955. Add. Annotulion :---Refd. HKlakcy v. Pendle- 
bury’s Trustees (1031), 47 I. L. R. 508. 

977. Add. Annotation :~-Refd. Verner-Jeffreys v. 
Pinto, [1920] 1 Ch. 401. 


Part I1.—Trustees. 


1434a. Equitable estate of beneficiary becoming | 
legal estate.|—On July 5, 1802, B. & another 
trustee who predeceased him were admitted 
to certain copyhold plots upon trust out of 
the rents & profits to raise & pay an annual 
rent of £7 10s. to H. & his heirs & subject 
thereto in trust for W. & his heirs. Many 
years after B.’s death his customary heir C., 
since deceased, was admitted to two plots, 





PART I. SECT. 12, SUB-SECT. 1. Re ra eR 
sa. Effect of non-acceptance by bene- (1999) ee 


ee ee ee re 


WHITING v. CAVENDISH, 
ue L71; [1928] 


but no one was admitted to the third; so 
that on Dec. 31, 1925, the best -right to 
admittance was in the customary heirs of C. 
& B. On the same date the equitable title 
to tho land stood vested in T. & X. ar joint 
tenants in fee, subject to the equitable rent- 
charge then vested in Y., subject to proof of 
his title. On Jan. 1, 1926, the Law of Pro- 
perty Acts came into operation & the copy- 


ot RATING Ps nina eee eter 








anaes 





me 


PART IJ. SECT. 2, SUB-SECT 2.— 
Argus C. (d). 
sg. " Desire” for not less than three 


it «- CANADA TRUST ° 
‘ trusteca—Whelher mandato or dtreo- 
CAN. PART JI. SECT, 2, SUB-SECT. 2.--- that the statutory power of appointing 

B. (c). new trustees should be exercisable 
PART L SECT. 14, SUB-SECT. 3.~—B. ; ‘aie : f sd 4 an AP ae tka nae ae sod renee 
pan ication for shar sf. Jurisdiction of cnr uv vary { out o e Australlao rf, bu 
Re eine Hy SE phe ree.) power of a . tee Act, | expressed a ‘ desire *’ that the number 
A.L WN, [1927] 3. A. S. 1. 590.— | 1925, 8. 81, enables the ct. to de any | of trustecs of the will should miele te be 
AUS. : ans "| administrative act in the admiriatra- | not less than three. (ne of the three 
" tion of a trust, a empowers the ct. in trartees was dead sages} tree 
a@ proper case v & power oO mandatory on sic remen 

PART IL SECT. 2, SUB-SECT. 1.—A. | Sppointment of new” trastecs.-He appoint bo Jeas than three trastees.— 
sone resident in Great Britat MivNE (1928), 28 S. R. N. MaYNE (3928), 28 8S. R. N.S. W. 


Pi 
- Pemand for Wie resident in England.}— | 157; 45 N. 8. 


8. 
WwW. Ww. N. 46.-- AUS. 
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157 > 45 N. 8. ° W. N, 46.—AUS. 


Gases 14340a—2076. ENGLISH AND Empree Dreaest SUPPLEMENT. 


hold plots were enfranchised. The ct. being 
asked to determine in whom the 1 estates 
in the land & the rentcharge v Held: 
on the rentcharge becoming = Eas le ar 
charge the trustees became bare t with 
no longer any active duties to perform.—Re 
Kinoe’s THEATRE SUNDERLAND, DENMAN 
PicTURE Hovusrs v. Thompson & CoLLins 
ENTERPRISES, [1929] 1 Ch. 488; 98 L. J. Ch. 
109; 140 L. T. 463. 

1482. Add. Annotation :—Refd. Re Blake, Re 
Minahan’s Petition of Right (1981), 100 
L. J. Ch. 251. 

1495. Add. Annotation :—Refd. Re Blake, Re 
Minahan’s Petition of Right (1931), 100 
L. J. Ch. 261. 


1497. Add. Annotation :—Refd. Lynn v. Bamber, 
[1930] 2 K. B. 72. 

1498a. Acquisition from married woman trustee— 
In order to defeat Judgment.]—Where the ct. 
in giving judgment against a married woman, 
who is a defaulting trustee, orders that the 
judgment be satisfied out of her separate 
estate, & execution proves useless, it is not 
open to pitf., in a new action, to obtain |, 





against her judgment in @ different form for 
payment the maneys into court. As 
against her the matter is res judicata. But if 
it appear that she has transferred the moneys 
tice Mosinee ber, ation sill We cqatiat tha 
re] r, on e e 
transferee as constructive cn Segeg Pitf. 
obtained the first deft., a marti 
woman, judgment for payment out of her 
separate estate of the sum in dispute & costes. 
Evidence disclosed that the first deft. had 
arted with the whole of the sum, havi 
ransferred most of it to her sister, the seco 
deft., who was not a y to the proceedings 
but knew of them at the time. Execution 
in respect of the judgment thus proving 
useless, pitf. now brought this action, alleging 
that the first deft. had paid the money to the 
second deft. in order to defeat any judgment 
for the pltf., & that the second deft. received 
the money as constructive trustee :--—Held ; 
judgment could be given against the second 
deft., who had received the moneys as con- 
structive trustee.—GREEN v. WEATHERILI, 
[1929] 2 Ch. 218; 08 L. J. Ch. 869; 142 
L. T. 216; 45 T. L. R. 404. 


: Part I1].—Administration of Trusts. 


2033a. ——— Misapplication of trust funds——-Payment 
to wrong person.}—The indemnity conferred 
on trustees by Trustee Act, 1925 (c: 19), s. 80 
(1), does not apply where a trustee, even 
though as the result of an honest mistake, 
has misapplied trust funds by paying them 
to the wrong person. 

The selling agents of a colliery co., which 
had sold its undertaking & was being 
voluntarily wound up, claimed £19,088 
damages for alleged breach by the co. of the 
agency agreements. There had in fact, as 
the ct. held, been no breach of the agreements. 
The liquidator consulted the solrs. of a large 
shareholder, who was opposed to the claim, 
& they said they had advised their client 
that there was a valid claim but that the 
amount of damages was uncertain. With- 
out taking further advice or obtaining the 


ground that the yee eer? had been guilty 
of misfeasance, & the liquidator, whose bona 
fides was not in question, claimed the 
benefit of the indemnity een to trustees 
by Trustee Act, 1925 (c. 19), s. 80 :—Held: 
without deciding whether the liquidator was 
a trustee within the meaning of the Act, 
even if he were: (1) he was not entitled to 
indemnity under sect. 80 (1), because that 
sub-sect. does not extend to a case where a 
trustee had misapplied trust funds coming 
to his hands; (2) he was not, on the facts, 
entitled to relief under sect. 61. 

Even if a liquidator is a trustee within 
Trustee Act, 1925, he is, as a paid trustee, 
disentitled to relief under sect. 61 (per CurR.). 
—~Re WINDSOR STHAM Coat Co. (1901), Lrp., 
[1929} 1 Ch. 181; 08 L. J. Ch. 147; 140 
L. T. 80, C. A 


opinion of the ct.,a course the liquidator had | annotation —Generally, Refd. Ite Home & Colonial Inace. 
Co., {1930] 1 Ch. 102. 


recognised to be open to him, the liquidator 


settied the claim for £15,000. A summons | 2076. Add. Annotation:—Refd. Re Murphy’s 


was taken out ns a contributory to obtain 
repayment of this sum to the co., on the 


PART Il. SECT. 6, SUB-SECT. 2. ov, erases ae 


Estate, Morton v. Marchanton (19380), 74 
Sol. Jo. 321. 





-}~-Three new trustees of a 
legal had been appointed in 1875, & 
the trust estate vested in oO 


. To beneftctaries. }—Re RITH, KITH . 
1423 1. Trustee having no dutics to t 
\—P. by his wil EaSTRRN TRUST Co. (N. 8.), [1929} | Of these trustees died prt or 4 1907, 


e. 
devised bis | yp. L, 1. 899.—CAN. 


perform. & the third, E., being a tir- 
real eatate to hin trustee In fee simile ng from the trust, C. & W. were in that 
upon trust for the absolute & exclusive year appoin new trustees. 

mont of dertaln named beueficiarios, O. (b) i. covered to be invalid. estate 


including’ K., &, having invested bis ah. Property subject to existing 
th wers mag selling & | tracl—Trusts Ordinance 


ee wi 
rtgaging such eatate for ent of | of Ceylon——When registration 
det of leaat rvihcy wr HALL 


trust 


debta, 


ficiaries nader this wil) ahall die | —-CEYLO 

without fasue, then al) his rights. titlea, 

& interesta which be hex acquired by 

TCR Gta ap tenant i | ah, Bah of ies 
ohikiren . PP. nan nD 

common fp equal shares Heid: the | SStD (2088), 54 O. L. 

trustee in wil) was not a 


L con- | was never divested 
» 1917, a. 93, | intestate in the U.S. in 1815, & no 
©. PELMADULLA VALLEY Ta 
declared that “ if any one of the bene- | & redo” Lrp., {1929} A. Q. 663. rson, who re 
PART Il. SECT. 8, SUB-SECT. 3. eiting the saxt kin.—Re Eoc.zs 


Fe CaTLin & {2 } N. I. §3.—~— IR. 
1-—CAN. PART II, SECT. a, SUB-SECT. i— 


who died 


representation had been ratred. to 
ertate. The oct. gave Hberty to 

presented s0 of 
eficiaries, to apply fora grant lh 
to cones the cstate 


nes 
fi 


) 


the 
trustee. —Ne Panara Waknort, PART It. SECT. 8, SUB-SEOCT. 5. 2065 ii, —— ——, ; 
flese] N. 2. L. BR. 818.--N.Z. “acl fans So pur, | Mosrom, (209038 D. ae! ae cae 


appotniment | 5183 reveg., 40 B. G. 


2250. Add. Annotation :—Refd. Re Lloyds 
_ - Bomze & Lederman v. Bomze, [1931] 


289. 


2269. Add. Annotation :—Consd. Re Raine, 
man v. Stansfleld, [1929] 1 Ch. 7186. 

2278a. Voluntary settlement in accordance with 
unexecuted will—Fallure to include trust for 
maintenance —- Remedy of beneficlary.] — 
LANGDON v. BLAKE (1865), 12 L. T. 202 > ll 


Jur. N.S. 762. 


2283a. ———- Life interest protected against assign- 
ment—Forfeiture.}—Trustees of a will held 
land upon trust for sale & the proceeds of sale 
were not subject to any trust for reconversion 


under the will :—Held: 


entitled to exercise the power of advance- 
ment out of capital conferred upon them by 
Trustee Act, 1925 (c. 19), s. 32, in favour of 
@ remainderman, subject to the consent of 
the tenant for life, whose life interest was 


Vol. XLUI.—Trusts and Trustees. Cases 2850—S16Ra, 


Bank, 


protected 
1 Ch. 


against assignment ; 
tenant for life by consenting to the exercise 


(2) the 


of the power of advancement forfeited his 


Tyer- 


(1) they were 


ons et ements ee ee 


life interest under the will.—He Strmrpson’s 
TRustTs, STIMPSON v. STIMPSON, [1031] 2 Ch. 
77; 100 L. J. Ch. 312; 145 L. T. 249. 


2285a. Property held on trust for sale.}—Re 
Stmieson’s Trusts, STIMPSON v. STIMPSON, 
No. 2283a, ante. 


2357. Add. Annofation :—-Consd. Hyman v. Hy- 
man, [1929] A. O. 601. 


2500. After this case add :— 
Infant domiciled abroad.]|—Sece CoNFLICT OF 
Laws, No. 548a, ante. 

2714. Add. Annotation :—As to (2) Refd. Garland 
vu. Avcher-Shee (1930), 142 1. T. 448. 


2835. Add. Annotation : —Refd. Parker v. Judkin, 
({981{ 1 Ch. 475. 


Part 1V.—Duties of Trustees. 


2953. Add. Annolation :—Refd. Clayton v. Clayton, 


[1930] 2 Ch. 12. 


3088. Add. Annotation :—Refd. 
Vickery v. Stephens, [1931] 1 Ch. 572. 





Ke Vickery, 


3142. Add. Annotations : -- Distd. 
Dunkley v. Sullivan (1929). 45 'T. LL. J. 590. 
Consd. Re Mckee, Public ‘Truster v. McKee, 
[1931] 2 Ch. 145. 


31182. SP a v. Brown (1862), 1 
W. R. 50. 


Re Sullivan, 


Part V.—-Powers and Discretions of Trustees. 


3162a. Exercise of statutory powers—Duty to con- 
sult beneficiaries.|-——A summons in an ad- 
ministration action was taken out by the 
trustees for the purposes of the Settled Land 








PART Il. SECT. 3, SUB-SECT. 4.—A. 


2136 xxvi. .}—C. had mortgaged 
certain of his property to a bank. Ho 
became mentally defective, & allowed 
the payments to fal] into arrear. Tho 
applicante mortgaged their own pro- 
perty, & paid off the bank. At their 
request, the bank offered C.’s property 
for salo, &, there being no bid, trans- 
forred it to the applicants, who sold the 





property to advantage. They cluimed 
commission as trustees :-—eld : com- 
mission or remuneration could only be 
allowed for services rendered in the 
course of the administration of u trust, 
& that as the services bad all been 
rendered before appcts. became trus- 
tees, no allowance could be made.— 
Re ComMannk, [1927] 8. A. S. I. 238.— 
AUS, 

ti. -}~Apart from Iegisla- 
tion, the genoral rule ix that, in the 
absence of an expressed prior stipula- 
tion with tis cestut que trust, a trustee 
will not be allowed remuneration for 
personal trouble, & loss of time. 








The right of a trustee to remunera- 
tion under Trnstee Act, R. 8. 8., 1920, 
s. 65, may be disallowed where he has 
acted fraudulently or dishonestly in 
mA trust.—PROCTOR vt. 
BENTLEY (Sask.), [1929] 3 W. W. R, 
pi {1930]}2D.L. R.6; 248. L. BR. 
al. lication for—Practice.}—One 
may petition alone for 


J.B. 


ee ey 





trustecs’ comruinsion, & geeere whether 
on such an application the ct, has 
jurisdiction to consider, &, if necessary, 
to award, a distribution of any coin- 
mission if imay allow. It is not 
necessary in all circumstances that the 
personal representatives of u deccased 
trustee should bave notiec of such an 
appiicution.—-FRe BOWMAN’sS —SETYLE- 
MENT, (1929) S. A. S. Jt. 1.--- AUS. 


PART III. SECT. 3, SUB-SECT. 5.—-A. 


21714. -——— Question of construction. } 
-—~TECUMBEH PUBLIC UriLirtins CoM- 
MISSION & McPuEk, [1931] 1). L. it. 
538.—-CAN. . 


PART III. SECT. 4, SUB-SECT. 3.—-B. 


2206 iv. y-The role that a 
trustee for sale is Incapable of pur- 
chasing tbe trust property applice 
to a person to whom under the terns 
of the trust agreement the trustec was 
required to, & did, give the sole charge 
& gcencral management of the trust 
property.—MCLENNAN v. NEWTON, 
11928} 1 D. L. R. 189: 37 Man. 1. KR. 
201; [1927] 3 W. W. Tt. 684.—-CAN. 


PART II. SECT. 10, SUB-SECT. 2.-—B. 
2655 vill, ——- —-——.J—BRYDEN 4%. 
BRYDEN (CRIERSON) (1833), 6 Wils. 
& 8. 354; affg., 9S. 457.—S8COT. 
2655 ix. ——-.}—-The cosis of 
the trustee of.a donatio mortis causa in 


23 








Act, 1925 (c. 18), of a settlement of real 
estate made by the will of a testator for the 
determination of the question whether the 
provisions of Law of roperty Act, 1925 


om Hane wee 


successfully defending oan action 
brought agefoet him by the adnilnise 
trator of the donor's state, wera 
ordered to be paid out of the whule 
fund which was the subject-matter of 
the donatio morlis causd.~~WALKER Uv, 
20OMAN CaTuOoLic Bishop or 8, 
Joun, (1920) 4 D. L. RR. 163 54 
N. [8. 1. 371.--CAN, 


PART III. SECT. 31, SUB-SECT. 7.—C. 


2866 fii. —---.J—-Towtator being 
deudl, the ct. is ennpowered, when the 
beneiit of the estate requires it, to de 
what it believes a prudent toatator 


|; would do ff allve, & to revoke a dirce- 


tion whieh had nothing to do with the 
destination of the estate, but merely 
with ite administration. Ie Roakks, 
11920) 1 D. L. 116; 63 O. I. 1. 
180.—-CAN. 


PART IV. SECT. 7. 


am. T'rustce following wishes of 
majoriuy of beneficiories-—A gainst wishes 
of minorily—No liubilily for breach o 
frust.j)—-GREEN v. FRASER, [193] 
8. C. R. 160; (1930) 4 D. L. HK. 42° 


it. 90.~-CAN. 
PART IV. SECT. 9. 

3067 xi. ——--.]-——-HAMILTON v. YouK 
& Batpry (1913), 24 W. L. RR. 579; 
4 W. W. R. 859.—CAN. 

48 


Come S180 —24000, ‘Bevan: AND 5 aces Dioner eniienes- 


26), s. 26 (8), as amended by the Law of | 
rty (Amendment 


( ent) Act, 1026 (a. 11) 
(by which they were directed to consult the 
wis beneficiaries), sped only 


in P 
rect of suleg ot applied als to the axercias 
by them of their other statutory truste & . 
powers :—Held: it was the duty of the |. 
‘trustees to consult the wishes of bone- | 


ficiaries not only with regard to the exercise 
of the trust for sale, but also with regard to 
the exercise of all other trusts & powers 
arising under Settled Land Act, 1925 a 18), 
& Law of Property Acts, 1925 (c. 26), & 1926 


(c. 11), & the additional or vari powers 


conferred by the settlement on the trustees 
thereof or otherwise.—-Re JONES, JONES v. 
Cusack-SmiTH, [1981] 1 Ch. 375; 100 
L. J. Ch. 129; 144 L. T. 642. 


3922. Add. Annotation :—Consd. He Vickery, 
Vickery v. Stephens, [1931] 1 Ch. 572. 


3450. Add. Annotation :—Distd. Re Stevens & 
Dunsby’s Contract, [1928] W. N. 187. 


8466a. —-—- Consent refused by tenant for life. ]— 
Rte BEALB’s ee Trusts, HUGGINS 
v. Beate, [1981] W. N. 2338; 172 L. T. Jo. 
8643 72: L. Jo. 326, 


8469a. ----- Consent refused-—-Power of court to 
order sale under Law of Property Act, 1925 
_ (& 20), 8. 30.]—Re BBEALE’s pita 
' TRusTS, HUGGINS v. BHALE,.[1931] W 
2338; 172 L. T. Jo. 864; °2 L. Jo. 326. 


84768, ——- ———.]—In an administration action 
in which a decree had been made, & which 
was still pending, a receiver had been 
appointed, who was receiving the rents & 
profits & distributing them amongst various 
persons. On the coming into force of Law 
of Property Act, 1925 (c. 20), the statutory 
trusts under Sched. I., Part 1V., of the Act 
came into operation, & the trustee, in whom 
the legal estate was vested, became invested 
with the statutory trusts for sale :—Held: 
the trustee could exercise the statutory 
trusts without the sanction of the ct. in the 
still pending suit—BERNHARDT v. GALS- 

- WORTHY, Eau 1 Ch. 649; 98 L. J. Ch. 284 ; 
140 L. T. 685, 

Annotation :-—Refd, ite ‘Thomas, Thomas v. Thompson, 

Atos] 1 Oh, 104. 

3475b. Persons beneficially interested in posses- 
sion—Annuitants.J—The trustees of a will, 
which came into operation after the com- 
mencement of Law of vliey gad Act, 1925 
(c. 20), were directed to stan possessed of the 


testator’s residuary real & personal estate | 


upon trust to pay out of the income thereof 
four life annuities, & while any annuity 


remained payable to divide the surplus income | - 


amongst such of testator’s grandchildren as 
should be living for the period during which 
any annuity remained payable; &, on cesser 


of v0 the annuities to stand St aaron of the 
an 


residuary estate in trust for the dchildren 
& the issue then living of any an hpresting 
tenants in. common ac 


3488a. 


nivtations :—Oonsd. 
1915] 1 Ch. 435; Re Sett 
hite, (1930] 1 Oh. 179. 


8489. Add. Annotation :—Distd. Re White, Pit- 


a Bye codicil. power w waa soso the 7 


lauubeon aster the 6 expiration iv 
from testator’s death to sell his resi 





- estate or any there by pubs anole | 
pon noe by mivale tonwast a sum- 
Ld eagle 


mons raising questions, wh : 
or the persons entitled to the leg tw income © 
until ceaser of the annuities. cheat the proper — 
ety tie in whom the land ought be vested ; 
y the exor.; &, if the. ae were the | 
proper persons, whether the annuitants were — 


‘ ap aor whose wishes ought to be given effect . 


by the trustees for sale :—Held: the an- 
ce were persons beneficially interested - 
ossession withtn Law of Eroperty, Act, 
192 (c. 20), s..26 (3), whose wishes should 
be consulted hy the trustees for sale.—Re 
Hovusn, WasTMINsTeR Bank v. EVERETT, 
{1929} ee 166; 98 L. J. Ch. 381; 141 | 


de 





-——-— ~~. ]—-Testator, who died in 
the year 1901, gave the residue of his estate 
real & personal, consisting of certain stocks 
& shares, freehold hereditaments, & lJease- 
hold houses held on leases expiring in the 
year 1024, to trustees upon trust neither to 
allow the same to remain in its state of 
investment at his decease or, as & when his 
trustees should, in their absolute discretion, 
see fit so to do, from time to time to realise & 
sell & convert the same or any part thereof. 
Testator directed his trustees to reinvest the 
money when realised in trustees’ securities 
& to hold the investments, whether original 
or substituted, upon trust. to pay unto or 
permit his wife, F., who was one of the 
trustees, tu receive the income of his residuary 
estate during widowhood, to be reduced to a 
moiety of the income on her re-marriage, & 
subject to her life interest the testator gave 
his residuary estate to his son C. to be paid 
to him as to a moiety at twenty-one & the 
residue on his attaining thirty, but should his 
son die under twenty-five the whole residue 
was given to F.:-——Held: the words of the 
will created a trust for sale.—Re Cnrivs, 
Crips v. Topp (1906), 95 L. T. 8665. 


Re J ohne re Coney v. ue Chee. 
ement, man v 


man v. White (1929), 46 T. L. R. 30.. 


34898. ——— With consent of tenant for life.]— 


By a marriage settlement made in 1882 an 
undivided share of real estate passing under 
a will was settled, together with other 
property belonging to the wife, upon trust 
either to retain the same in ite present con- 
dition, or with the consent of the tenant for 
life during her life, to sell, & after her death 
to sell at the discretion of the trustees. The 
settlement contained various powers to the 
trustees appropriate to the manegemsnt c of | 

real estate, but no power to postpone 

version. In 1906 a partition of the entirety 
of the estate was effected, & certain | heredite- | 





PART V. SEOT, 5, SUB-SECT. A. 





meat ont Sy ana en eh oy sD Oe Horas PART V. SECT. t Aad SUB-SECT. : a— Dovonas (it Great). 3 Sad £ R. apg : 
589.—CAN. | eatin Trusted tor bai sfrptmnct, be: PART V. SECT. "an SUB-SECT. -_ Ee 
PART V. SECT. id apa peth 2.—B. the trustee fe ii law nit eist cnatract, 6 i. ———~ Objection y ae 
wit agama eet of . ig rity NT) ee of equity” — presume a to esll or capi to court for at ee 
oP. 315.—CAN : of the trustee & would require | Doras, One: $D. ot ord 


if 
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-.) penta: | etcarrprsiee & conveyed to the 
" “‘¢rastees in satisfaction of the undivided 
the nusstion whether the land remaining 
unsold was settled land or held upon trust 
for sale:—-Held: the settlement having 
been made before the coming into operation 
of Law of Property Act, 1925 (c. 20), under 
sect. 25 (4), of which it would have created a 
_ trust for sale, the question was one of con- 
struction, & having regard to the trusts & 
powers in the settlement for the management. 
of the property as real estate, the land 
remaining subject thereto was not held upon 
trust for sale but was settled land.—Re 
Wattn’s SertLement, Prraan v. WAHITE, 
(19380) 1 Ch. 179; 99 L. J. Ch. 49; 142 

L. T. 279; 46 T. L. R. 80. 


8400. Add. Annotations :—-Consd. Re Whitaker, 
Rooke v. Whitaker, [1929] 1 Ch. 662, 
Retd. Re Conquest, Royal Exchange Assur- 
ance v. Conquest, [1920] 2 Ch. 353. Mentd. 
Re Smith, Vincent v. Smith, [1930] 1 Ch. 88. 


8491a. Estate divisitle among beneficiaries—Trus- 
tee must sell--. Notwithstanding power to post- 
pone under Law of Property Act, 1925 (c. 20), 


— -. 


pn en 


8590, Add. Annotation :~Ae to (1 


8639b. -—— Whether court 


5 4 Po nals, 
. re SEI. Alay 
Tora : es . 
: i a 
‘ i 





Consd 


) . Re 
Mansel, Smith v. Mansel, [1980] 1 Oh. 352, 


On a summons to determine | ggggq. Power to partition—Under Law of Property 


Act,1925 (c. 20), 8.28 (3) —When exéreiseable. } 
—(1) Law of Property Act, 1925 (c. 20), 
s. 28 (3), which enables trustees for sale to. 
partition unsold land in casea where the net 
proceeds of sale have become “ absolutely 
vested ’’ in adult persons in undivided shares, 
does not apply where those proceeds are only 
vested in life tenants. <A power of partition 
in a will-settlement is pro fanto inconsistent 
with the statutory trusts for sale, & cannot 
therefore be treated as an “ additional or 
larger ’’ power preserved by sect. 28 (1) as 
amended by Law of Property (Amendment) 
Act, 1926 (c. 11), Sched. It is therefore 
overridden by the statutory trusts. 

(2) Where partition, though expedient, 
cannot be effected under any power vested 
in the trustees by the trust instrument or 
by law, the ct. can-confer the necessary 
power for that purpose under Trustee Act, 
1925 (c. 19), s. 57.-~Re THomMas, THOMAS v,. 
THOMPSON, [1030] 1 Ch. 194; 99 L. J. Ch. 
140; 142 L, T. 310. 


may confer.] —- 


8. 25.|—Re Bau, Jonus v. JONES (1930), 74 Tuomas, fte, THOMAS v, THOMPSON, No. 
Sol. Jo. 298. 3639a, ante. 
Part Vi.—Investment of Trust Funds. 
8922. Add. Annotation :—Refd. Ke Vickery, Vickery v. Stephens, [1031] L Ch, 672. 
Part Vil_—Breaches of Trust. 

89068. ———.|——te_ Winbson Steam CoaL Co. | 4136, Add. Annotation :-—Retd. Ke Blake, fe 

(1901), Lnp.. No. 2033a, ante. Minahan's Petition of Right (1081), 100 
4002. Add. Annotation :—Refd. Re Blake, Re | 1. J. Ch. 201. 

Minahan’s Petition of Right (1931), 100 | 


L. J. Ch. 251. 


pee | 4162. Add. Annotation :--~Refd. A.-G. v. Goddard 
dal i aca :—Refd. Re Houlder, (1929) | (1929), 98 L. J. K. B. 743, 


‘ renter aN 05 FE RARE Ace RO TEE A Mets atad soemr QAOn OT OR MIRE Fae we oe od 


PART VII. sane 5, SUB-SECT. 3,-— 


« (8). 


te hh PR En ote mg ee oF 





A 





the trustees to invest as requested, but 
having referred what was a shatter of 
law to competent counsel for his 
opinion & having acted on it, they were 


PART VI. SECT 7, SUB-SECT. 1. 
not guilty of wilful neglect & default 


| 

sn. Action to set aside trust pending.) | 
~The trustee under a ondiie mortis 4608 ii, ——.}~Wheio « trustee 
| wrongfully mingles trust property 
with bis own, the beneficlary bs eatitied 
| to a charge on the whole fund for the 
amount due to bhu.--OrriclaL Ate 
SIUNKIC, MADRAN tv. MINAKSIL VIDYA- 
BALAL BANGAM (102%), I. L. dt. 62 

i 


caused is net guilty of laches if he does 
not invest trust funds in securities 
‘but peboalte oe ie a eee ee 
su een brought against him to 

have the gift aut aside, & 3 per cout. | WAIBON (NO. 2) 
interest is all he showld pay.—WaALKER AUS. 


80 as to make them accountable for the 
lose. — PERPETUAL TRUSTEE Co. v. 
(i927), 28 8. #, 
3.W. W.N 


. 8. e ave — 


dou fiv20) CoD. bee 18s 3k | pa ) epee a 

N . RR. ; : , 1, SUB-SECT. 1. i. ——.}— DAVIES ¥. CHRISTAKOS, 

N. B. Rt. 871.—CAN. Zid pean ease An tae Burr pean) 1 Dek. He 10095, 11030) 3 

: Se ees ere Maier sheet ee ied i. rive .W. 2H. 4815 vary., (1950) 2 DL. R. 
AR T Vi. F. aa). . 2 ER Wi R 495.— CAN. 870.—CAN. 


Pee ce Re oe PART VII. SECT. 6, SUB-SECT. 2.—~A. 

4661 1. Form of proceedinyg.j)— The 
ct. nay entertain apon un ortiginatin 
sUumuOnSs a Clalso for rellef Crate 
on a breach of trust.— PERPETUAL 
TRURTEE Co. v. WATHON (No. 1) Osa 
2% &. KR.N. 8. W. 39; 45 N.S. : 
WwW. N. ].—AUS. 


PART VII. SECT. 1, SUB-SECT. 2. 


3936 fii, ——- Loss of securities.)— 
“moneys, most | Brown +. BRown, (1931) 4 D. L. BR. 
-maittedly due to the bencticiary pending 

agreed! account. Atthe same 


420.-—-CAN. 
 fime the trustees _ 
‘olaim for {interest would be made against | PART VSI. paca et aia 2. 


“ff the moneys continued to lie AS 


dle, T acting o 100 i, ———_Trustee ing money 

‘Seréneous opinion of counsel that they | wrong seraon} Cumana Taye PRIX | v0, Whether rig to, fury exiee = 

‘Were not entitled to invest, omitted to CO ATLEMEN ae by the will to sell lends of testatrix’, 
26 | 


: Gore i--Held ; the proper course was for 


Cases 4856—4768. ENGLISH AND EMPIRE Dicust SUPPLEMENT. 


4856. Add. Annotations: 


:—Consd. 


Re Windsor 


Steam Coal Co. (1901), [1929] 1 Oh. 161. 
ani. Bee VIREERY Vickery v. Stephens, [1931] 


Part IX.—The 


4757. After this case add :—~ 


Power to‘sell open space held in undivided 


shares—Law of Property Act, 1925 (c. 20), 
- Pt. IV., para. 2.}+—See 
aes, Noa 8151b, 8161c, ante. 


Sched. I 





& distribute the procceds among her 
children & a prendould: In this action, 
pitls., two of the children, alleged that 

ofte,, exors., had committed a breach 
of trust by gelling the lands at & gTOSB 
undervalue, FPltis. gave a notice for 


SETTLE- 


trial by fare & the action was tried 
with a jury, & jpdeme nt entered upon 
avour of plitfs. for the 


its findings in 
recovery of 
action be one whic 


26 


4360. Add. Annotations :—As to 


to (1) A ia. 


Re 


Windsor Steam Coal Co. (1901), {1929} 1 a 
As to (3) Refd. Re Vickery, Vickery v 
Stephens, [1981] 1 Ch. 572. 


151. 


Public Trustee. 


Appearance as plaintiff & defendant.]— See 
Exrcutors, Nos. 7812a, 8757a, ante. 





damages :—J/eld * 
» before Adminis- 
tration of Justice Act, could have been 


4768. After this case add :— 


—- Construction of will—Appearance as 
plaintiff & defendant.}—See Ex&crvTors, 
No. 87657a, ante. 


d no righ 


PEON We dle 


peuvent ony in the Ct. of Ch., pltfs. 

ve a jury notice, & 
te notice he ad have been etruck 
the {| out by the trial 1D. ae thee . 
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VALUERS AND APPRAISERS. 


. PART I SECT. 1. 


sa. Liability for loss—-Valuation bond 
fide.}-~Deft., a paid valuator. ostimated 
the value of 4 certain property at 
$4,980, stating in the certificate of 
vaiue that he held himself ‘* responsible 
to you,” pitfs., “‘ for the correctness of 
this report & valuation,” which was 
enclosed tn a letter atating “ the houses 
are unfinished, & my valuation of 
$4,980 is on the supposition that they 


will be finished in a manner similar to 
those pepoing:. A fina) inspection 
should, I think, be made.”” The houscs 
never were finished similarly to those 
adjoining, nor was the deft. ever called 
upon to make any final or other Inspec- 
tion, & at a subsequent sale the pro- 
perty, which had been taken possession 
of by the mtgees. & allowed to become 


greatly out of repair, realised only 
$1,800 :-—Held: under these circum- 
stances, there being no mala fires 


pees to the appraiser, that he was 
not answerable for the low sustained 
by the lender.—ScoTTrian ANNRRICAN 
INVESTMENT Oo. v. Horm (1879), 26 
Gr. 430.—CAN. 


PART II. SECT. 2. 
sb. Incomplete valuation—-Kffect of.) 
—DANROTH wv. RATLWAY PASSENGERS 
ASSURANCE Co., [1930) 2 W. W. R. 
555; {1931} 1 DL. R. 186: 43 
B. G. R. 91.—CAN. 


: r x 
ety yo, 


WATER SUPPLY, 
Part + L—Bupgiy by Local Authorities, 


41, Add. Annotation iw Apld. AG, 9, London ie Home Counties Joint Miavtletby Authority, 020 





Part Ill—Powers, Duties and Liabilities of Undertakers. 


«99. 


Add, Annotations : — Refd. Bournemouth- 
Swanage Motor Road & Ferry Co. ». Harvey & 
Sons, [1929] 1 Ch. 686; Farnworth v. Man- 
chester City Corpn., {1829] 1 K. B. 588, 


116, Add. Annotation :—Refd. Manchester Corpn, v. 


Farnworth, [1930] A. C. 171. 


150, Add. Annotation :—Apld. Manchester Corpn. 


7, Buttle, (1029) 2 Ch. 390. 


161. Add. Annotation :—Consd. Manchester Corpn. 


v, Buttle, [1929] 2 Ch. 380. 


165. Add the following paragraph & citations :— 


PART IIl. SECT. 2, SUB-SECT. 7. 


ac. Supply for irrigation. }—A land 
co., which had bought land to which 
a water rocond war appurtenant, sold Water Board an order under tho 
part of the land to the deft. & agreed 


PART J. SECT, 2, SUB-SECT. 3,--A. 


sa. Purity—Failure to maintain— 
Liability in) damages,}—CAMPBELL 1%. 
KINGAVILLE (Ont.), (1020) 4 D. L. 
772.—CAN, 


Under a local Act no person was entitled 
to require, nor was the corpn. bound to 
Supply, any dwelling-house in the borough 
‘with water, otheraine than by meter or 
special agreement, where eay part of such 
dwelling-house is used for any trade or 
business purposes :—Held: the residence of 
a dentist where he practised the profession 
of dentistry was a dwelling-house used in 
part for business ee & therefore the 
corpn, was entitled to demand & be paid an 
annual sum in addition to the ordinary 
domestic & public water rates charged in 
respect of dwelling-houses not so used, 
alchough the water supplied was used for 
domestic purposes within the meaning of 


176a, Right to use fire-plugs for 


another local Act.—MANCHESTER CORPN, v. 
Burt 1eE, [1929] 2 Ch. 890; 98 L. J. Ch. 884; 
142 L. T. 14; Ot J.P. 83; 45 T. L. RB. 668 ; 
27 L. G. R. 4 8, 


urposes other than 
extinction of fires.|—~Hydrants, fre-plugs. & 
other apparatus, provided by a metropolitan 
waterworks co., pursuant to the Metropolitan 
_ Fire Brigade Act, 1865 (c. 90), 8. 82, & 
- Metropolis Water ‘Act, 1871 (c. 118), 8. 'B4, 
for supply of water in case of fire, may be 
used by the waterworks co. for purposes 
other than the supply of water for extinguish- 
ing fires, cleansing sewers & drains, cleansing 
& watering streets, or supplying public pumps, 
baths, & washhouses, without the consent 
of the London County Council, & may, by 
permission of the co., be used by persons 
other than the co.—LoNnbon CouNTY COUNCIL 
v. East LONDON WATERWORKS Co., [1900] 
1 Q. B. 380; 69 L. J. Q. B. 804; 82 L. T. 
268; 48 W. R. 262; 16 T. L, R. 141; 44 
Sol. Jo. 395, D. C. 


248, Add. Annolution :—Apld. Runcorn Guardians 


v. Worrall (19380), 04 J. P. Jo. 206. 


270. Add. Annotation :—Refd, Grant v. Derwent, 


[1929] 1 Ch, 390. 





to supply him with water for irrigation 
purposes at a rate not to exoved a 
wertain amount peracre, The land oo., 
& a water co. which it had caused to be 
formed & which had constructed an ra 
irrigation system for the 
rupplying water to the 
covenantees, sold all their 
water to the piif, municipa which 
aseunied the obligations of the la 

ane eet ality then obtained from 


Wer Act increaaing the rates charge- 


able for water for irrigation purposes 
beyond those fixed by sald agreement 
between deft. & the land co. :—~Held: 

the municipality was cutitled to recover 


ee Re tai from deft.— 
‘bed taeda of SUTHERLAND, 
nd 00.'s ibe) W. W. “7 ve —~CAN, 
hts in the 


Bigs sub nom. HALirax City 
v. READ, (1928) 4D. L, BR. 461.—OAN, 





at 1, A hs y- He iets z oe s - 7 ; . t ; ‘ moet 7 wot ot : i e 7 e 
1 ee ae pee, oo : ‘ ‘ : 
: . 


WATERS: AND WATERCOURSES. 
“Part | Rights and Obligations in Respect of Water. 


Ada, Annotation :—~As to (2) Consd. rehire a 802a. 
Milling C 


‘Power Co. v. Lake of the Woods }~-A person cannot set up a right 


either by prescription or under the doctrine 








—« (1980) A. O. 640. of lost grant to cause sewage or trade refuse | 

Ma. — —— --}—The right of a riparian to fall or flow into a stream or watercourse 
owner on the banks of a tidal navigable river & thereby to pollute it, where the right 
existe jure nature, but it is essential to its claimed would be in contravention of a 
existence that his land should be in contact statutory prohibition such as is contained in 
with the flow of the stream at least at the the Rivers Pollution Prevention Act, 1876 


times of ordinary high tides.—Dawoon (c. 75).—GREEN v. MATTHEWS & Co. (1980), 
Hasuim Esoor v. Tuck SEIN (1931), 58 Ind. 46 T. L. R. 206. 
App. 80, P. C. 889. Add. Annotation :—As to (1) Refd. Farnworth 

99. ger ierely enalal Toa T Betis v. Man- v. Manchester Corpn., [1920] 1 K. B. 533. 

C r Corpn., ‘ ; 

17, Aa Annan A fo) al Keowain | A Sylaton Re, Baty, Ga & 
Power Co. v. Lake of the Woods Milling Co., (1931) 100 1. J. K. B. 401 ; - y 
pea peti | 888, Add A ) ili Refd Fa rth v. M 

281. Add. Annotation :—Expld. V ‘ . Annotation :—Refd. Farnworth v. Man- 
Mayfair Hotel Cs. [1930] 1 Pi ge aes = chester Corpn., [19209] 1 K. B. 583. 

802. Add. Annotation -—Follid. Green v. Matthews | 430. Add. Annotation :—Refd. Manchester Oorpn. 
& Co. (1980), 46 T. L. R. 206. v. Farnworth, [1980] A. ©. 171. 





eR ne renee ae | etna tere talent ee 


Part Il1—The Sea and the Seashore. 


475a. Part of beach ‘‘ opposite to ’’ land.)-—A claimed. In 1864 the corpn. gave plitf. 
aes corpn. passed a resolution in notice to quit, & after much negotiation, in 
Jan. 1860, agreeing to let to pltf. ‘hy: flat. 1869, brought an action of cjectment against 





pert of the beach opposite to pltf.’s field, fer | pltf., who thereupon filed the bul in this suit 
300 years, at a nominal rent. Plitf. clain.ed | for specific performance :—Held : the bound- 
= the beach comprised between lines drawn aries of the picce of land agreed to be demised 

ap proupenon oft the sides of his tield, & he were lines drawn from the extremities of 
built a wall & terrace along the part 80 es s field pet pene ty ne coast Hue: ae 


ee ee ttt ee ee i a ne oO LITT RL ERNE memtnn mal - roe He eam nies te tt mgr li alate eo ear 








carers 





it een errr 


describe the castamn boundary of tho 
lund at high waler zark & did not, ax 
the applta. contended, Include the fore- 
shore & foreshore rights.-— sqQuiMAULr 
& NANAIMO Ry. Co. ve. Tear (1919), 
121 1. fT. 657,—CAN. 


PART I]. SECT. 3, SUB-6SEOT. 8.-—-A. 
476 li. -——- .}---It 18 an easenttal 
condition of the opcration of the 
doctrine which adds to riparian i be 
the increment which is caused 
accretion that the accretion should be 
natural, ¢.¢. occasioued in the ordina 
course of tho operations of nature, 
#0 gradual as to be in wu practical eenne 


PART I. SECT. 2, SUB-SECT. 1. : PART I. SECT. 4, SUB-SECT. 5,-~-B. 

7) i. —— ——- Yo change point sx. iurertion of ra—T'o support 

0 Geenon 1 BUONAPARTE Rann v, | Duilding.-—Dett., who wax tho owner 

CHNEIDER,, pit? 8} 2D. L. R. 993; | of premises pounded by a natural 

{1928} 2 W. W. R. 106.—OAN. river, erected on his own half of the 

pee tas Agere of ioe is EN peer piers : 

me el stanchions for the purpore 0 

PART I. SECT. 4, SUB-SECT. 8.—B. (b). supporting a ‘building. The crection 

ey Ae ———,}]—Pltfn. & defts. occupy | Of these picre caused an appreciable 

very near each other, the land quantity of water which formerly 

ot a ra turd part rd Part y intervening between. owed over deft.’s half of the bed of 
n taking’ water, flowing 

Pon artificial channel, into their 

ana or the purpose of irrigation, for 

nearly 32 or 35 years without inter- 

ption, every monsoon, ohrone” the 


_ belong: of the river, & an injunction was 





the river to be discharged & flow over 
pitf.’s half & along pltf.’s banks on the 
opposite ride, but no actual damage was 
thus occasioned :-—Held: the pleras & 
stanchJons constituted an anlawful 


land of the third person ad. cutting | obetruction & diversion of the waters | imperceptible in ite oom wm Be progre 
ine Hides go fell of a plot of it occurs, me ee v. Kom 
in one place. tfs. sued | accordingly granted STanerme ase CITY, 11928) 2D oe 154; (1928) 1 
remove them,—MAssEREE VW. RR. 653; D; lia. L. lt, 233; on 


ioe mann injunction i restrain 

for Permian enteine the all pete 
defts. had acquired a prescriptive ri 

fo Sake water by cutting the ail.— 


RaMna ATH 


y 
appeal, {1929} 4 D. L. R. 1010.—-CAN, 


° § r 3 SE T. racial 
tell I, SECT.: 7, gulag AIS rapt sas 4 rae nee 
—-—, }—PI received a 


| 
i i 
Ee AeD Mureny (1931), N. Bas 
Pi ea right to te overflow on ee nae. ; grant: from the Provinaial Govt. of 








shore of @ narrow cove or creok 
at &t. Margaret’s Bay. The cove or 
creek wae one of a number of small 
inlets abounding on tho shores of the 


quent oocasions,j--PoTTE v. BILVER 
WooD, [1930] 1 ee L. R. 989. CAN. 


atte 4 ditch & pro » of f jand PART Il. SECT. 3, SUB-SECT. 1 
 gupeen surface water ‘Provatoy of a 


-~—BART Detangey (191 
0. L. BR. 46: "50, WON. 200. 


ad. ‘‘ Coastline"? —- Construction of | bay not ha tho name or rocco) 

to lower lying iand he ta liable for etatute. , | of a public bar our: Dat heb coon uses 
ee tae 7 mgt egret through | oo, He tke iomiatoe: Pdi Ped an on several occasions by small vessels 
ee ower land.— | lands, t the minerals | for the purpose of lo of loading lumber :— 
ra as V. Bar ee, tell ,. 2. L. R th pr, for the purpose of .con- Held: n der the grant. 
i BA Ml Figed) 8 De Le E TGuie AoE oe AsAa the Ap ELY ; OC. rma iets J50--OANS 
, Wowie : 883 . 
s Pal ios 6. De R.4 “pes piers te sab fra aoa = sh. Grant of ee of ont 
a the rm boundary of ieee noon | of subject-matter o, of grant J 

th 


. : a9 
ae A di D io R. 7265; at 





Cases 4750—867,.  ENGLisH anp Empree Dicusr SUPPLEMENT, 


Croox v. SEAFORD OORPN. (1871), 6 Ch. App. 


580, Add. Annotation :—As to (1) Reta. Bourne- 


Co. “ 


561; 25 L. T. 1; 85 J. P. 804; 19 W. mouth-Swanage Motor Road & F: 
988, L. O. | Harvey & Sons (No. 2) (1929), 94 J. P. 10. 
479, Add the nd aragraph & citation :—~ | 7 . | 
The doctrine o pets has no a pin. to 501. Add. Annotation :—Refd. Bournemouth- 


Swanage Motor Road & Ferry Co. v. Harvey 


& Sons (No. 2) (1929), 94 J. P. 10. 


"640. Add. Annotation :—As to (1) Apld. A.-G. & 
Public Trustee v. Metropolitan Borough of 
Woolwich Council (1929), 98 J. P. 178. 


642.. Add. Annotation :—Refd. Blundy, Clark & 
Co. v. London & North Eastern Railway 
(1981), 100 L. J. K. B. 401. 


a non-tidal sheet of. more or less 
water such as one of the Norfolk Broads. 
It is limited to the seashore & land abuttin 
on rivers of running water & does not exten 

to canals, lakes or ponds.—TRAFFORD 1. 
THROWER (1929), 45 T. L. R. 502. 


568s, -~——.}—PortT OF LONDON AUTHORITY 


vv. CANVEY ISLAND CoMRS. & CANVEY ISLAND | 
U. D. ©. (1931), 95 J. P. 220. | 





Part I!l—-Rivers, Lakes and Pools. = 


747. For citation substitute ‘‘ No. 479, ante.”’ 


NC SE Ga TS 


Part 1V.—Ports, Harbours, Docks, Piers and Wharves. 


798. Add. ‘Annotation :—As to (1) Refd. Bourne- 
mouth-Swanage Motor Road & Ferry Co. v. 
Harvey & Sons (No. 2) (1929), 94 J. P. 10. 


828. Add. Annotation :—Consd. Great Western 
Railway v. Monmouthshire County Council 
(1929), 94 J. P. 6, : 





AE UNE ener remem — 


Part V.—Navigetion of Tidal and Natural Inland — 


Watercourses. 


883. Add. Annotation :—Refd. Vanderpant v. May- | 867. Add. Annotation :—Refd. Bournemouth- 
* fair Hotel Co., [1930] 1 Ch. 138. Swanage Motor Road & Ferry Co. v. Harvey’ 
& Sons (No. 2) (1929), 94 J. P. 10. 


a a rs rete ee erecta OF 
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PART III. SECT. 2, SUB-SECT. 2. with it the ownership of the land 
678 vi, = J] It has | covered by water to the centre of tho 
been recognised by a scrios of decisions | Jake.—Fanrsrs e. R., (1929] Ex. © lt. 











2 TT neta nent a Ha ey a ore 


owing to its location, & the advantage 
afforded to the owners as a result of 
the improvements.—-R. v. ADVEN- 


that In India the beds or channels of 
navigable waters are the prorersy of 
the Government in the right of the 
Crown. The publio right of waterway 
can only be co-extensive with the pro- 
perty of the Govorninent & accord- 
nely docs not extond beyond tho 
Hmits of ordinary high tides. that is to 
sev, the moan betweon spring & neap 
tidoa.---Dawoop HasHin’ Eaoor 2. 
TOOK SHIN (1931), 58 L. R. Ind. App. 
80.~-IND. 

d i. International watera.}-~— 
The common law doctrine of ad medium 
Jiten has never beon applied to 
international waters.—te ForT WRIE 
VitLaGeE & Burraro & Fort Erin 
Puslic Bripen Co., {1928} 1D. L. R. 
723; 61 0, L. R. 502.—CAN, 


PART III. SECT. 3, SUB-SECT. 2.—B. 

h Special admintatrative 
areu.J—A portion of a pansh waa con- 
stituted a special drainage district for 
udministrative purposes :—Held : the 
presumption that the d iption 
‘* bounded by ” a non-navigabic river 
included the alveus of the river up to 
the medium flum applied in the case 
of a special administrative area form- 
ing part of a larger area; & tho fact 
that the boundary was described b 
reference to pointa on the river ban 
was = tinsuffictent reargue _ that 
presumption. — HAMILTON Maais- 
TRATES ©. BRENT OOLLIERY Co., LTD., 
[1929] S. C. 086.—8C00T. 


PART III, SECT. 4 . 
766 vi, —— ——~ ——-.)—Held: a 
grant from the Crown of land bounded 
on one side by the waters of an Inland 
non-tidal & non-navigable lake carries 





i.— 


J44.—CAN. 

sc, Shore as boundary of munici- 
pality—lirtent.)}—-Where the letters 
patent incorporating a British Columbia 
municipality describe one of its bound- 
aries as the “shore” of a certain 
navigable lake, the limits of the munici- 
pality extend to low-water inark, 
although the lake in question is non- 


tidal water.—I]hi. v. LAKESIDE 
ORCHARDS, Lrp. (B. C.), [1929] 1 
W. - R. 870; 51 Can. Crim. Cas, 
182.—CAN, 


PART IV. SECT. 1, SUB-SECT. 1. 

i. -—— -J}—The Comr. ap- 
pointed under Hamilton 
Comrs. Act to manage the business of 
the harbour are entitled, under Trustce 
Act, R. S. O., 1927, 8. 60, to reasonable 
compensation for their servicos.—Re 
HAMILTON Harnour Comrs., [1930] 2 
D. L. R. 509; 65 O. L, R. 149.—CAN, 


PART IV. SECT. 1, SUB-SECT. 2. 


ad. Harbour Commissioners— Power to 
resume Biya of land vested in 
them-—-Whether of land subjcct to leasc.) 
HaRBouR TRUBT Comr,s., [1928] 
Vv. L. R. 13.—AUS. 


PART IV. SECT. 2, SUB-SECT. 1. 


sf. EHrpropriation of water lots for 
improvement of toharf— Basia of valua- 
tion.}—The basis or starting point for 
the valuation of water lots, expro- 
priated by the Crown for the Purpose 

of wharf improvémonts, may 
assessment of the 


from a municipal 
poner: F into consideration 
r.) er assessable value of the land 


2 





Harbour: 


TURERS OF ENOLAND, GOVERNOR & 
0. (1916), 17 HKxch. C. R. 4413 42 
. I. R. 181.—CAN. 


PART IV. SECT. 2, SUB-SECT. 3. 


826 iv. 1--One who invites 
anotber to moor a ship at a certain 
place undertakes with that other that 
there are no concealed dangers.-~ 
COABT CEMENT Co., LTD. v. NAVIGA- 
ZONE LIBERA TRIESTINA S. A., 
McKENZIE BARGE & DERRICK Co. v. 
NAVIGAZIONE LIRERA TRIESTINA S. A., 
11930] 3W. W.'R. 69; 4D. L. R. 897. 





PART V. SECT. 1, SUB-SECT. 1. 


o i. —— ——.)}-Re Waters & 
WATER POWERS KEFERENCE, [1929]. 
2 D, L. Tt. 481 ? s. Cc. R. 200.—CAN. 


PART V. SECT. 1, SUB-SECT. 3.—A. 


sg. Works of navigation—Liabdtlity to 
muintain.}—GAUBBEN v. LOWER BANN 
AVES ETO TRUSTEES, [1929] N. I. 


PART V. SECT. 1, SUB-SECT. 3.—D. 

sk. No ri moor—On private 
graund—Loch Lomond.}-—A boat-hirer - 
on Loch Lomond claimed the right, as 
a member of the public, to beach & 
moor boats on private ground on the 
shore of the loch. He avefrred that. 
ruch a right was incidental to the public ' 
right of navigation in the loch, which: . 
admit exi bf further 


sted. e 
averred that the puhlic had, b 
immemorial usage, a right of te 
harbour at the place where he cla 
the is to beach his boats, & that 
they had aooesa thereto by a public . 


Vo, XLIT.—Woes aud Wafronrs, Cae 80-68, 


| 099, = * cross Teference following ‘this case | 961a, 


982a, Fallure to repalr swing-bridge—Injury to 
or Bb en lible,|--Pltf, was injured 
y tripping over a nail projecting from the 
footway ofa awing-bridge which defts,, the 
Port of London Authority, were under a 
statutory duty to maintain in repair, & 
Which the public had a right to use only 
when it was not required to be swung open 
for dock traifle, The cause of the accident 
was the failure of the defts, to maintain the 
footway in good condition, In an action for 
damages :—Held: the swing-bridge was not 
a highway & defts, were not in the position 
of a surveyor of highways, & therefore dotts, 
could not avoid liability on the ground of 
nonfeasance or on the ground that a surveyor 
of highways is not liable to pe damages to 
persons injured by his neglect of duty, & 
ft was entitled to recover—(VILFOYLE #, 
ORT OF TONDON AvTHonITY (1931), 48 
T. La R. 655 75 Sol, Jo, 703; 207, GR. 050, 


048, Add, Annotution:-—Refd, R. v. Minister of 


Health, Bap, Yaffe, (1030) 2 KX. B, 08, 


tee ah a 


rood. It was admitted, for the pur: 
pores of the case, that Lach Lomond 
wae to bo assumed to be an extension 
of the navigable noustldal River Lieven 
which flowed out of It:—Held: a 








ight of navigation on the part of the 
public did not include a right to leach 


| 


or moor boats on privale ground for 
the purpose Of carrying on the business 


of a boat-hirers & a tight on the part 


— Construction of local actJ—By Milton 
Creck Conservancy Act, 1800, 8, 7, "No 
shall... make or form any acess 
ork... or other work or drive an ie 
oe MOF 5 the bed or shores of Milton 
Creek below high-water mark go as to impede 
or interfere with the navigation of the creek — 
++ Without in every case the licence of the 
Conservators.” Deft, under a licence from . 
tho Conservators, erected in the creek, 
which was @ navigable channel, a pumpin 
plant which was concealed at high tide, 
pitts.’ barge, without any glen on the 
part of the master, collided with the plant 
& was damaged, In an action for a nuisance 
the ct. found that defts, had failed to give 
adequate warning “of the existence of the 
obstruction:—Held: the sect, did not 
confor upon & licence a right to create an 
obstruction causing damage to members 
of the public & the action succeeded. — 
Borzey (., 1p. 2, Lioyp Kow,, Lito, (1029), 
45'T, 1, BR, 626, 


965, Add, Annotation ::~-Refd, Blundy, Clark & 
('o, 0, Tandon & North astern Railway 
(1081), 100. KB 00, 


af the publle to embark & disembark 
On Private ground could vot bo 
uequited — by proxcr!ptlon.~- Lath 
Biensan an ty Eoud, COST] RC. 20d 
SCOT, 
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| WEIGHTS AND MEASURES:. 
Part " Standards. of Weights and Measure: 


oa  As«AAA {Vitali nen oe Mae ft men. -S 


Vol, XLIV. Onses 19—200b. 


WILLS. 
Part |.—Nature of a Will. 


19. Add. Annotation :—Refd. Cruik- 
shank v. Willis, [1929] 2 Ob 458 oe 

80. Add, Annotation rs —Refd. Ariff VU. Rai 
Jadunath Majumdar Bahadur (1981), 47 
T. L. R. 288. 
Add. Annotation :—Folld. Re Hack (A.) 


(1980), 169 L. T. Jo. 284. 
a ——.]—Re HAcK (A. - 
169 L. T. Jo. 285. a 
106. Add. Annotation :—Refd. Re Hagger, Free- 
man v. Arscott, [1930] 2 Ch. 190. 
106. Add. Annotation :—-Apld. Re Hagger, Free- 
man v. Arscott, [1980] 2 Ch. 190. 
108a. -l—A husband & wife made 
a joint will, whereby they left certain pro- | 
perty, which each possessed at the time of 














Se cnaaiieamdemns nadhedemn geese alien’ 


Part 1!.—Power of 


181. Add. Annojation :—Consd. Re Franklin & | 265. Add. 


Swathiine's“arba. {1929} 1 Ch. 238. 


182. Add. Annotation : --Retd. Parker v. Judkin, 
[1931] 1 Ch. 475. 


239a. Creation of estate tail—Death after com- 
mencement of Law of Property Act, 1925 

c. 20)—Necessity for.}—Under Law of 
rope 
Create an entailed interest in personal 


estate can be exercised by will only in the | 


case of a testator who dies after the com- 
mencement of the Act. Therefore, where 
testator, who died in 10912, by his will settled 
certain chattels including threo family 
portraits to be held upon trusts which should 
as nearly as the rules of law & equity 
permitted correspond with the limita ions | 
of real estate in tail, & set out such limitations | 
at length, but settled no real estate upon 
the same limitations :—Held: testator had | 
attemnpted to create an entailed interest in | 
the chattels but had not succeeded, & 
therefore the trustees of his will had_ no | 
power to sell them under sect. 130 (5). But , 
the ct., deeming it in the circumstances 
expedient, would make an order authorising | 
the sale of the portraits by the trustees under 
Trustee Act, 1925 (c. 19), s. 57.—Re Hopg’s 


Wri. Trust, Horr v. THoreP, {1929} 2 Ch. | 


186; 98 L. J. Ch. 249; 141 L. T. 508. 





Act, 1925 (c. 20), s. 180, the pave ! 


ene Some o 


the wi]l. the will ie net conditional but 


the death of the spouse first dying, to the 
survivor for life with certain absolute re- 
mainders over, & they agreed that the will 
should not be revoked without their mutual 
consent. The wife dicd tirst, & as from her 
death the husband received the income from 
the whole estate until his death :—Held: 
from the death of the wife the property of 
which the husband was then possessed was 
subject to a trust under which the legatees 
in absolute remainder took vested interests 
subject to the life interest of the husband ; 
& the death of such a legateo after the death 
of the wife but before the death of the 
husband did not occasion a_lapse.-—Re 
HAGGER, FREEMAN v. ArsoortT, [1930] 2 Ch. 
190; 99 7.. J. Ch. 492; 143 L. T. 610, 


yee mee 


Disposition by Will. 


Annotations :—Distd. Re Sullivan, 
Dunkloy v. Sullivan (1840), 45 T. L. R. 690. 
Consd. ite McKee, Public Trustee v. Mckee, 
[1931] 2 Ch. 105. 


299a. Disclaimer by donee — Intestacy —Applica- 
tion of Administration of Estates Act. 1925 
(ec. 23), ss. 33 (5), 46, 49.!—Testator who 
owned certain niusical copyrights, & who 
died in 1928, by his will gave the residac 
of his estate, including the copyright 
royalties, on trust for his wife for life & 
afterwards for his children, & directed that 
the royalties shuuld be treated as capital. 
Testator left a widow but no children :— 
Held: as there was a partial intestacy, 
namely, as to the capital of the residue, the 
direction would not apply if the widow dis- 
claimed her life interest under the will, & 
the result of the disclaimer would be that 
the widow would take a life interest in the 
residue, including the royalties.—He SuL- 
LIVAN, DUNKLEY v. SULLIVAN, | 1030} 2 Ch. 
84; 99 L. J. Ch. 42; 142 I. £. 187; 485 
T. L. R. 590. 


299b. Death of remaindermen in lL‘etime of 
widow. |—Ly his will testator whio died in 
1928, after making certain hequests, devised 
& bequeathed all his real & personal extate 
not otherwise disposed of to his trustee upun 


a eateammal 





ete cme 


ART I. : = , 1. revoke the willis; in the absenco of 
hep 43 a ie ie gene I ! takes bg = FR had opie ead ce ary ay | thoce is’ ie im plied trast crechading Che 

. ° Sore obey — Ww A , ub 
{1930] 4 D. L. R. 1037.—CAN. OF Boh nt eae a i. | wife from making @ fresh will 


{1929} 8 D. L. R. 5645 2 W. W. 
45.-——CAN. 


inconsistent with her former will, 


even though her husband has died & 


= - At ‘eg piel has taken the benefits conferred 
BS) &, @ 

PART 1. SECT. bie nigpiciagtes Aa by his will.--Gray vw. PERVETUAL 

104 1. Fon & AF. read | Trosrgx Co., LTp., {1228} A. C. 301; 

“* CEYLON.” | : re L R. 568; (1928) Argus J. hk. 





PART 1, SECT. 4, SUB-SECT. 3. 
that a husband & wife have «imultane- 
other a iffe in 








ving each 265 t. Necessity for conevrrgion int 

with etoile perman ercury A }—~Re BINgEAM., 

, ia (not, i | 1931} 1 D. L. Te. 218; €6 0. Ta. BR. 
azreement not to | 121.—-CAN. 


‘Cases 290b—2028, -Ewourse 1 AND ) urns Dias Sorenewmr. 
trust for salo & conversion, & after paying 


454. 


479a. ———- ———. |—-Ree - 
(1981), 75 Sol. Jo. 781. 


597a.. —— 


' income to his wife for 


his funeral & testamentary | expenses, debts 
& legacies, to invest the net residue, & to 
stand possessed of the net residue & the 
investimenta thereof upon trust to pay the 
, & after her death 
to divide the same between his surviving 
brothers & sisters. The last of the brothers 


& sisters died in 1980. The widow was still | 
On the construction of the will 


living. 


Pad 
Penbtilen & sisters.surviving the widow 


brothers © ict was dso ws mean, 


there was therefore an intestacy as to the | 
reversionary interest in the testatona resi- | 
duary estate. expectant on the widow's 
death :—Held : the reversionary interest ought 
not to be forthwith sold.— He McKrx, Pusiic © 
TRUSTER v. McKzrR, [1981] 2 Ch. 146 ; 100 
L. J. Ch. 325; 145 L. T. 605 ; 47 T. L. Re 
424; 76 Sol. Jo. 442, C. A. 


Part 1V.—Capacity to Benefit under Will. 


Add. Annotation :—Consd. Re Belliss, Polson | 504. Add. Annotations :—Consd. Re Pitts, Cox u 


v. Parrott (1029), 141 L. T. 246. 


HypE, SMITH v. 


Kilsby, [1981] 1 Ch. 546. Refd. Re Collier, 


[1930] 2 Ch. 87. 


Jack | 506. Add. Annotation :—Consd. Re Pitts, Cox »v. 
Kilsby, [1981] 1 Ch. 646. 


. Part V. —Formalities of Will or Codicil. 





Execution prevented by death.|— 
‘Instructions for'a will containing the fixed, 
& final, intentions of the deceased are valid, 
. if the formal execution is prevented by death ; 

&, if there is no evidence of insanity, at the 
time of giving the instru-tions, the com- 
mission of suicide, three days afterwards 
will not invalidate the paper by raising an 
inference of previous derangement.—BuR- 
rows v. Burrows (1827), 1 Hagg. Ecc. 109 ; 

162 EB. R. 524. 


Annotation :—Refd. Godman v. Godman, [1920] P. 261. 
651. Add. Annotation :—Consd. Palin v. Ponting, 


[1930] P. 185. 


678, Add. Annotation :—Consd. Palin v. Ponting, 


[1930] P. 185. 


717a, ——— Codicil commencing ‘‘ this is the last 


wil) & testament.’’}—A testamentary pa er 
headed ‘“ Codicil to be attached to my wi 
& proceeding ‘‘ This is the last will & testa- 
ment of A. B.”’ did not expressly or by 
implication revoke an earlier will, although 
it effected a substantial difference in the 
destination of a large portion of the pro erty 
assing. ‘The same paper bore, in addition 
the signature of the testator, the signatures 
of four persons, two of whom were bene- 
ficiaries under it; all four signatures had 








been placed on the paper at the time of 
attestation, & there was evidence that the 
two beneficiaries signed otherwise than as 
attesting :-—Held: (1) the words “ last will 
& testament ’’ did not preclude the — 
mission to probate of both papers; (2) 

bate of the codici] might go without inclu ing 
the names of the two beneficiaries as eeeeane 
witnesses.— KiTcaT v. KinG, [1980] P. 266; 
99 L. J. P. 126; 148 L. T. 408 ; 46 T. L. R. 
617; 74 Sol. Jo. 488. 


729. Add. Annotation :—Apld. Kitcat v. King, 
[1980] P. 266. 
802a. Signature at top of sheet.|—A lady got 


some one to write on a a a sheet of paper 
her wishes for the disposal of her property 
after her death. There was no room at the 
end of the Ee for her signature, so she 
signed at the top of the sheet, & her signature 
there was duly witnessed :—Held : the 
document was not a valid will as it was 
directly within the prohibition in Wills 
Amendment Act, 1852 (c. 24), . 
signature should bo operative to give effect 
to any disposition or direction whith was 
underneath or which followed it.—#He STa.- 
rie eae v. JONES (1931), 145 L. T. 


sea - SECT. 1, SUB-SECT. 4.—D. 


——,—Re DUNLOP 
(Ont. ), itpao) 4 1 Dd. L. L. Rt. 642.—CAN. 


PART V. one oP SUB-SECT. 5.— 


F snk Rar copes 0e.}——-Re 
4 Ww! Ieoote (P on. I.), 


Poo 
(1929017 1 Dr L. Re 418, —CAN. 


PART v. SEOT. 3, SUB-SECT. 1. 


a i. ——.}—Testator in his trust- 
aispoaltion jon & settlement directed his 
truat ‘to pay, implement & fulfil 
any ‘oracles or Usqueste which I may 
leave or beq by any ering under 

my hand, however informally he same 

y be expreseed o courted. ‘ Some 
time Rigas to his death he delivered to 

Ww agenta, who had pt tl of his 
trust-disposition & eettlement, a sealed 


envelope bearing ‘the one holo- 
graph endorsation ;: be placed 
with my Last will & Tostame nt— 
T. R.” After bis death the envelope 
was found to contain threo documents 
of a testamontary character, all holo- 
crank of the testator. Only one was 
wanes: One of the unsigned doou- 


ents began in these es. »R. 
desire to make the follow! altorations 
& additions to my last, W Testa- 
ment aoa oe Cortain directions 
followed, & the document concluded 

th these worda: by my 


ten 
own hand at L. A. the ey day of 
October 1921 "’ ue e trustees 

were boun tive Spook to the 
diesen Sateinna in the unsigned 


facts connected with the gather 
taken on conjunction with the direc- 
tion & settle- 


tions in the trust 
roe Lvaghoy that tor tatendaa 


it be read along with his formal 
6 


eet emsnt: of which ho had effectually 
made it + per art. RONALDS’ TRUSTEES 
v. pris, 11929) &. CG. (Ct. of Scas.) a 


PART V. SECT. 3, SUB-SECT. 4. 


780 i. Signature in Anode of peraon 
requested tuo sign-—N b—A testa- 
inentary document in So specific- 
ally dealt with real estate in. Ontario. 
The document waa executed before han 
a notary public, & was. ‘ 

resence of two witnesses, 
n the ene A igh Cc. 


, aires Wp © | 
document read to B., who dectared- 
ee Bae not Write b -—Held & good 
=“ i ills Act, Re 8. ian 

11. with W vy & 
oe 1 D. L. R. 603; 04 0. L 


880. Ada, 


A nnotations ae In the Goods of 
‘Smith (1931), 47 T. L. R. 618. Distd. Re 

S n y. Jones (1981), 171 
t 7. Jo. 458. 


881. Add. Annotation :—Consd. In the Goods of 
‘Smith (1981), 47 T. L. R. 618. 


S8ia. 


- form :—Held : 





———.}—Holograph testamentary 
dispositions so written as to stand after the 
executive clause, which was in a printed 
to be part of the will & 
entitled to probate, being written before 
execution, & the page executed not con- 
taining any disposition.—In the Goods of 
Sarr, [1981] P. 225; 100 L. J. P. 115; 47 
T. L. R. 618; 75 Sol. Jo. 725. 


836. Add. Annotation :—Consd. In the Coods of 


Smith (1931), 47 T. L. R. 618. 


$88. Add. Annotation :—Consd. Palin v. Ponting, 


889. 
830a. —— 


1518a. ——— 


(1980] P. 185. 
Add. Annotation :—Consd. Palin v. Ponting, 
[1930] P. 185. 

‘* See other side for completion.’’]— 
On the margin of the first page of a will on 


1097a. -—— 
1117. Add. Annotation 





Vol, XLIV.—Wills, Cases 830—1651a. 


vs 
ee 


a printed form, duly executed & attested Ps 


the foot of the pag 
‘See other side for completion.” 
second page under the words, ‘“ Continua- 


e, occurred the words; 
Gn the: 


tion from the other side,” there were dis-. 


positions of property & a residuary 


——Held : the words, ‘‘ See other side for com- 


gift 


without any further execution or attestation: — 


sletion,”” had the effect of joining in or oar : 


ining the writing on the second page, 


that the executed writing should be inc Sued 


in the probate.—-PALIN v. Pontina, [1980] 
P.185; 99L. J. P.121; 46T.L. R. 810; 74 
Sol. Jo. 234; sub nom. PALING v. PONTING, 
143 L. T. 23. 


1074. Add. Annotation :—Gencrally, Refd. Blaok- 


well v. Blackwell, [1920) A. O. 318. 


1097. Add. Annotation :—Apld. Kitcat v. King, 


[1930] BP. 266. 
.J}—Kmcat v. King, No. 717%a, 





ante, 
:-~Consd. Palin v. Ponting 
[1930] P. 186. 


RE ea eee Me a OD 


Part 1X.—Alterations and Erasures. 


1864. Add. een :—Consd. Palin v. Ponting, 


[1930] P. 1865. 


1887. Add. Annoiation :--Consd. Palin v. Ponting, 


[1930] P. 185. 


Se! 


Part X.——Revocation, Revival and Republication. 


the Wstate 


-}-—In 
(1929), 73 Sol. Jo. 5586. 





of 


B. Will Made in Contemplation of Marriage. 


- (Vol. XLIV., p. 31%) 


1522a. Disappearance of wife—-Bequest to woman 


h whom testator cohabiting—-Subsequent 
marriage to  legatee.]-—— Testator, being 
married to a woman who had left him some 
years before & had not been heard of, be- 
queathed the whole of his estate to a woman 
with whom he was living & whom he described 
as his wife. Shortly afterwards he married 


PC on 


WIRKBY | 


| 


the woman in question, relying on the legal 
presumption of the death of his wife :—Held : 

the marriage was primd facie valid & the will 
was expressed to be made in contemplation 
of it, & was accordingly within the protection 
of Law of Property Act, 1925 (c. 20), 8. 177, 
& not revoked by the marriage.——PILor v, 
GAINFORT, [1931] P. 103; 100 L. J. P. 603 

144517. 22; 47 T. 1. Kt. 376; 75 Sol. Jo. 
490. 


1624. Add. Annotation :---Apld. Kitcat v. King, 


[1930] P. 266. 





1651a. -—-— 16618. ——.|—A will & codicil made by testatrix 


PART V. SECT. 8, SUB-SECT. 5.—B. 


Bit, N the “4 il o ne rae 
N. 147. N- Rus. : 


PART V. SECT. 3, aria 6.-—-D. 

sa. Si ae ap as es nib 
iment DYTRYCH, (19281 NV R. 
144; Vase) Argus iL. ht. 88 TUB. 


PART V. SECT. 3, SUB-SECT. 6.—C. 
871 ii. ——.}—In an action to 
establish a rE ae Teed document 
asthe last will of H. deceased, the only 
question for decision waa, whether the 
will had becn proper! executed. The 
evidence was conflicting, but the trial 
judge sd vad ipo one of iened bores 
attesting ocument signe ore 
teatator 
witness 


. ed, that the other attesting 

after testator, & the 

a witness did not resubscribe the 

* Af a the aoenaIene was not 
7 eae n the ma prescribed by 

betes cao a. 12 wiht < ould not be 

ed to probate. The signature 

must be written or acknow - 


45 


bas 38" 28 


: ‘either of them attesta & subscribes the 
 wHIL—Cagsune v. Hermiston, {1928} 
AD = L. R. 786: 63 O. L. R. 675.—CAN. 


» 


“PART V. SECT. 4, ,, SUB-SECT. 4.—B. 4.— B. 


1006 i. T'estator Ree to turn in bed 
~——-Attestation visible by turning.) -~Te 
WoOZCIRECHOWIECZ EaratTr, [193t} 3 
W. W, R. 283 4 4 D. lu. Rh. 5#5.-—CAN. 


PART V. SECT. 5, SUB-SECT. 3. 


sco. Necessily for compliance with ; 


statutory requirements at time of crcou- 


| tion.J—The validity of a testamentary 


document, in so far as ita execution ts 
concermed, depends entirely on the 
question whether it complied with tho 
statutory requirements in that behalf 
in foree at the time of its exeeution.--— 
Re McGIBBon, Hovey Truar Co, v. 
BAXTER, [1931] 2 W. W. FR. 86; 2 
D. L. R. 580.—CAN, 


PART VIl. 

r ji. —-— -——.J— Sect. l4da of Wills 
Ret Amendment: Act, 1924, fixes a 
time as to when the validity of a will 
of the olaas referred to thercin is deter- 

inined, viz., when it was made. There- 
fore, if @ Tritish subject, when outaide 
the province, makes a wil) whickt meets 
the requiremente of said sect., ite 
validity is not. destroyed by the fact 
that ft tor oe to bo 





ees, 





Ww. W. 


while domictfed In British Columbia & 
owning realty thereto makes a will 
valid an to panlte in that ie basses we 
he acquires a raredam domicile & makes 
a holograph wil, invalid o8 to realt ‘4 
in British Columbla. revoking a 

presioie wills & disposing of both 
realty & pemonalty, & dice domiciled 
jn said foreign country, the British 
Columbia will reinains effective as to 
the British Columbla —realty.—/te 
COLVILLE Estare, [1031] 3 W. W. R. 
26.----CAN. 


1507 v. ; Whore it was proved 
that a testator made a will which cawd 
not be found after his death & there 
was no evidence touching its where- 
abouts after it was made :— field: it 
must be presumed, there being no 
evidence to rebut the palo sie that 
the will was destroyed by the testator 
with tho intention of revoring a ie 
Re  Ropmnson ee [19 
R. 673.—-CA 


spats bs SECT. 1, SUB-SECT. 4.-~B. 
beth Fe for bation Se ionifedy 


templat 
ssn om OST LW) 





1656. Add. Annotation :—Co 
1657a. 


1662. Add. Annotation :—Apld. 


1707a. 


in 1808 were revoked by a will made in 1907. 
In 1911 teatatrix made a codicil to the will 
of 1907 declaring that « sharé'in her estate 
thereby given to @ son should be held upon 
protective trusts, in 1921 x executed 
a third eodil, which referred only to the will 
& codicil of 1898, altered some of the pro- 
visions of the will & otherwise confirmed it :-— 
Held: the effect of the codicil of 1921 was 
to revoke both the will of 1907 & the codicil 
of 1911, & to revive the will & codicil of 1898. 
—Re Baxen, Bakr v. Baxer, [1929] 1 Oh. 
668; 08 L. J. Oh. 174; 141 L. T. 29. 


16855. Add. Annotation :-—-N.F. Re Robinson, Lamb 


v. Robinson, [1930] 2 Ch. 382. 


ned. Re Robinson, 
Lamb v. Robinson, [1980] 2 Ch. 332. 
-}—The question whether a will 
has been revoked by a subsequent instrument 
depends entirely upon the intention of the 
testator as expressed in that instrument. 
The rule laid down in Baker v. Story, No. 
1655, & earlier cases that a second will will 
revoke an earlier one though it is ineffective 
to confer any gift, if such failure is due to the 
incapacity of the devisee or legatee & not to 
any infirmity in the will itself, is no longer 
acceptable since the decision in Ward v. 
'Van der Loeff, No. 1662. 
Testatrix by a will made in 1914 gave her 
,residuary estate upon trust to pay an annuity 
to her son I., subject thereto for her 
andchildren who should aitain twenty-one. 
n 1921 she executed a document which she 
described as her last will, by which she gave 
the whole of her estate to H. absolutely, but 
it contained no clause revoking former wills. 
The later will was ineffective, though ad- 
mitted to probate, owing to the wife of H. 
having attested it :—Held: the earlier will 
was restored, there being no intention shown 
by testatrix in the later one to revoke it.— 
Re Rosinson, LAMB v. ROBINSON, [1930] 2 
Ch. 332; 99 L. J. Ch. 481; 148 L. T. 698 ; 


48 T. L. R. 642. 
Re SKobinson, 
Lamb v. Robinson, [1930] 2 Ch. 332. 








1671. Add. Annotation :—Consd. Re Bund, Cruik- 


shank v. Willis, [1929] 2 Ch. 4586. 

.|—~B., by his will, after appointing 
his sister W. & one S. exors. & trustees 
thereof, & after giving certain legacies & 
exercising certain powers of appointment 
therein more particularly referred to, 
appointed & devised his mansion house, lands, 
cottages & hereditaments known as Wick 
Episcopi unto & to the use of his trustees 
upon trust after payment thereout as therein 
mentioned to pay the residue of the rente & 
income thereof to his sister the said W. for 
her life, & after her death upon the truste 
therein mentioned. After a further bequest 
of jewellery, plate & portraits so as to devolve 





Cases 165102068. Enciish any Empime Dicret SurrLeMent. E 


‘by 
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eu) tie desma @ porous Kos tae 
aaltlod Go the possaien Ge eecatve ce Ge 


tasrsbs: Peri peg 2 inted, devised 

¥ VE, BPpo. ’ 
bequeathed all the Ley + residue of his ae 
& personal estate unto & to the use of his 
trustees to such uses, upon such trusts, & 
for such ends intente & purposes as the Wick 
estate might under the truste of his will for 
the time be held so far aa the rules 
of law would permit. Moa A & codicil dated 
desirous of giving to his stepdaughter’ O. 
esirous oO 0 p 

(pltf.) a residence in land, 
appojnted, devised & vogue. hed to her for 
her life his said house Wick Episcopi & all 
the furniture, books, linen, pee & effecta 
therein or belonging thereto & also the land 
he occupied therewith. After testator’s 
death in 1928 pitf. O. took out an ori 
summons to determine (inter alia) the 
question whether pitf. was entitled for her 
life to the whole or any & if so what part of 
the rents, profits & income arising out of the 
residuary real & personal estate of the 
testator or of the income of the proceeds of 
sale thereof, or whether deft. W. was entitled 
during her life to the said rents, profits & 
income or to some & what part thereof, or 
to whom the same were payee :—Held : 
testator intended by the codicil only to give 
certain defined property to pltf. for her life 
for the definite purpose, namely, the pro- 
vision of a house in England, mentioned in the 
codicil & that the codicil could only be read 
. one Y gear into the Ne we interest in 
avour of pltf. in respect o e propert 
specifically mentioned in the codicil ; fi 
therefore deft. W. was entitled during her 
life to the rents profits & income of testator’s 
residuary real & personal estate, & the 
fewellor of sale thereof. Further, the 


ewellery, plate, ete., included in the gift of 
eirlooms contained in testator’s mansion 
house at the date of his death, were in the 
events that had happened, to be enjoyed by 
deft. W. during her life ; the excepted 
articles of plate were to be enjoyed by pitf. 
during her life.—Re BUND, CRUIKSHANK v. 
Wixuis, (1929] 2 Ch. 455; 99 L. J. Ch. 4; 
142 L. T. 39. 


1915. Add. Annotation :—Consd. In the Estate of 


Birkby (1929), 73 Sol. Jo. 556. 


1967. Add. Annotation :—Generally, Refd. Black- 


1978a. 


008a 


well v. Blackwell, [1929] A. ©. 818. 


Mistake as to legal rights of widower.) 
Sa ae of GREENSTREET (19380), 74 
4 oO. a 


; ———-, | —Re BAKER, BAKER v. BAKER, 
No. 165la, re ; 





Aa 





23068. Add. Annotation :—Refd. Goonewardene v. 














as heirlooms with the said mansion house s0 Goonewardene, [1981] A. C. 647. 
[ nnmand a ae Sateaem neem tells eetenemaeme dated inca toe tied eumeteneatatieanieteeliaiataesbiabemet anemia metaemiaietl 1 omnanal 
R ; A UB . Tr— , of is to have that effect, it is ; Ordinance No. 21 of 184 
FAR 2 aaa és he sid aeoesee ry that it should refer in {ta | as by Wills Act, 1837 (c. 98) 4. 34, 
1889 vill, ——-.) — Lerzavre v, | body to the will to which it isa codicil, | effect of confirming a will a 
Masor, [1939] 8. ©, Ie ake: 2D... R. | & the fact that it appears in the same | of later date is to make a 
- peveg., (1929) 8 D. L. R. 948; 6a paper as the will itself to which it fe | in the will operate in the came way 
O. L. R. fs ee. sought to make it a codicil is not | it would have operated if words 
ra ES ae gf TMT | Shi anemic 
PART X, SEOT, 8, SUB-SEOT. 8.— | W'S. Ww. W.N. 6+ AUS. MMW ARDENE (EM) 11081) 4. 
ane PART X, SECT. 8, SUB-SECT. 3 4b! deecevuon,. ~ Mo? t 1 
2047 1. General rule. codicil] x, : . ° »r. O. . 
framed to amount to Ls sthoblicetion 2008 fi,-——~.}—By sect. 5 of 


8 





| s106. Add, Lwintadion .—Retd. Re Bund, Cruik- 
2, ‘whamk ©, Willis, [1929] 8 Oh. 456. 


aide, — —, Re Burp, CRUIKSHANK v. WILLIS, 
2280, “Ada. Annotation :—Retd. Re Forrest, Carr 
. « Forrest, [1031] 1 Ch. 162. 
3848.. Add.. Annotation ers Re Forrest, Carr 
OM Forrest, [1981] i 2 162. 
2240, Add. Annotation :—Consd. Re Forrest, Carr 
a Forrest, [1981] 1 oh 162. 
nt. —~By her will in 1920 testatrix, | 
who di died in the same year, gave the residue 
of her real & personal estate to her exors. 
pon trust to permit her husband to receive 
rents & income thereof for his life, & 
directed that after his decease the trustees 
_ should sell & convert her residuary estate & 
_ Should. stand possessed of the net residue 
_ upon trust to pay & provide for thereout 
certain legacies. Then there was a direction 
that the surp]iis moneys remaining after | 


payment of the legacies should be divided 


Vol. XLIV. Wills. Cases Oh S70: 


a “Part XI —Codicils. 


the childran 


batwaes seven named 
of A., the childran of W., & the ho children 
of J., in certain portions. a codicil. 


testatrix gave £1, boo" upon trust to pay the 
income to E. for her life, & after her decease 
directed that the same should fall into her 
residuary estate & be divisible accordingly ; 
she than revoked the gift by her will of 
portion of her residuary estate to the two 
children of J., & directed that thoy shoule : 
take no part of her residuary estate, &, in 
all other respects, she confirmed her will :— 
Held: in the absence of sufficient indication 
of intention to give the shares, the gift of 
which was so revoked, to the other residuary 
legatees, the effect of the revocation was that 
those shares were undisposed of.—Re 
FORRBST, CARR v. ForRpST, [1981] 1 Ch. 162 ; 
100 L. J. Ch. 122; 144 L. T. 207. 

2251. Add. Annotation :—Refd. Re Forrest, Oarr 
». Forrest, [1981] 1 Ch. 162. 

2255. Add. Annotation :-—Consd. Re Forrest, Carr 
v. Forrest, (1981] 1 Ch, 162. 


eee tren tcteeteny tM | <nnee amen fetal etedmtae eae ey 


Part Xil.—Legal Incidents of a Gift by Will. 


2889. Add. Annotation :—R Re 
' Buxton v. Buxton, (1030) ‘ ‘Ch. 648. 


2805. Add. Annotation :—Refd. Re Newman, Slater 
v. Newman, [1980] 2 Ch. 409. 


25118, ——— -——-.] —- Re Backnousn, 


Buxton, 


Semen oe tee wenn wee ee 


Wrst | 


Part XIII —Gonditions. 


2668. Add. Annotation :—~Apld. Re Thomas’s Will 

Trusts, Powell v. Thomas, [1980] 2 Ch. 67. | 

26658. —— «}—Where testator makes a gift | 
subject to a condition precedent, the ful- 

filment of which is rendered impossible by | 
eration of law before the date of the will, 

the condition is void & the gift remains. —Re | 





‘Tsomas’s WILL Trusts, POWELL v. THOMAS, 

[1980] 2 Ch. 67; 99 L. J. Ch. 286; 1441. T 

64; 74 Bol. Jo. 301. | 
2688, ‘Add. Annotation :—-As to (2) Consd. Re 
| May, Eggar v. May (1931), 47 T. . R. 615. 
: 2689. i 


” 9698. Add. Annotation 

os Ghee 1680), 142 L. T. 443. 

» AT48. Add. Annotation :—Apld. Re Cockerill, 
..  Mackaness v.. Percival, i830 2 Ch. 131. 
tli, Add... Annotation :—Dis Re Cockerill, 
e Mackaneas v. Percival, (1026) 3 Ch. 131. me | 
im, Add, Annotation Re Cockerill, | 
“"  Mapkanees v. Percival, 92) 20h. 181.° | | 


Add. n:—Refd. Le 


An Knapp, 
irik vA. G 








oe 11929] 1 Ch. 341. | . 
:—Roefd. Garland v. Archer- . 


PART XII. SECT. Bie 2.—~ 


MINSTER BANK, Ltn. tv. SHAFTRSBURY 
Soctety & Ragamp Scoot. Untoyx, [1981] 
W.N. 168; 172 1. T. Jo. 10, 7234. Jo. 79. 
2575. Add. Annotation : General , Refd. Re 
Newman, Slater v. Newman, [1930] 2 Oh 
409. 
2781. Add. Annotation :—Apld. Re Cockerill, 


Mackaness v. Percival, [1929] 2 Ch. 181. 


———.]—Testator, by his will, devised 
‘and to P. subject to the payment of certain 
annuities, of road-making charges for which 
testator was liable, & of estate & other 
death duties, & subject peel to the proviso 
that if within ee of testator’s 
death P. should desire to sell the land, he was 
to give the Governors of the N. Grammar 
School the option of purchasing ‘he land at 
the price of £300 an acre, such offer to be 
subject to the payment by the Governors of 
the said annuities & road charges, & accept- 

60 months. 





2782a 


ance to be notified within t 
The land, of about 22 acres in area, was in 
fact worth £870 an acre at the date of 
testator’s death. In accordance with the 
condition P. offered it to the School Governors 
at £300 an acre, & the offer was duly accepted 
& the land sold & conveyed to the Governors 
for £6,688. The value of the land for the 

purposes of death duties was aasessed at 


En eee a oceele EA mR 
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PART XII. il. SEOT. 6, _SUB-SECT, 3. 


B e devise of an este Ste to agreed settled a9 "the 
: entate, De h tos aks tator ba bas previously ; doctrine of acceleration 
Vence = TAnOE = (1845) to real & neo N. Z. L. R. 87 oe 
& VEBER v. ‘ yea 
res B. R. (2 ) 604.—CAN NZ. 


Cases 278Ba—2961b. ENGLisH AND Erm Digest g ncaa, Rei 


to pay a rateable 


2825 


£14,720. On a summons being taken out to 
determine whether the Governors were liable 
pro ortion of the estate & 
succession duties levied upon the value of 
the property :—Held: the condition being 
one in restraint of alienation except to a 
particular purchaser was void for repugnancy, 
& not binding upon the devisee. The death 
duties payable must therefore be borne 
entirely by P., the devisee.—Re CocKERILL, 
MACKANESS v. PHRCIVAL, [1929} 2 Ch. 181; 
98 L. J. Ch. 281; 141 L. T. 198. 


a. Condition against joining religious society 
requiring surrender of property—Effect of 
joining society requiring surrender of income 
only. }—Testator, who died in 1920, left his 
residue to his uncle’s children as-tenants in 
common, with the following proviso: ‘‘ In 
case any child of my uncle shall at any time 
before becoming entitled to receive any share 
in my residuary estate have joined a religious 
body to which he or she shall have been or 
be under a religious obligation to give his 
or her own property, then I hereby direct & 
declare that unless such child shall quit & 
renounce such religious body within six 
calendar months after my death such child 
shall be deemed to have died in my lifetime.”’ 
One of the children in 1927 joined a religious 
society which had a rule providing that the 
society should receive the income of the 
property of members, though every member 
retained a right to dispose of the capital. 
The child in question had not quitted or 
renounced the socicty within six months 
from the testator’s death :—Held : the child’s 
share of the residue was not forfeited.—Re 


' Bent, Bet. v. AGNEW (1931), 47 T. L. R. 


2698 


2961 


401 ° 

a. --—-~- Effect of disentalling estates. |~—2e 
WATSON, CULME-StymMoun v. BRAND, No. 
T084a, post. 

. Add, Annotation :---Apld. Patton v. Toronto 
General Trusts Corpn., [19380] A. C. 629. 


2961a, -——~- --—--.}---Testator, who died in 1919, 
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PART XIII. SECT. as SUB-SECT. 6, - 
® a 2 


bequeathed to his grandson, applt., an 
annuity, provided that he was & proved 
himself to be of the Lutheran religion ; until 
he was twenty-five years of age the annuity 
was to be paid to his mother for his benefit. 
In 1917, when the will was made, applt. was 
only twelve years of age, & testator knew 
that applt.’s mother was a Roman Catholic, 
& that he was being brought up in that 





religion. According to the law of Germany : 
where applt. & his parents were domiciled, 


‘applt. could not effectively e his 
religion without their consent until was 
twenty-one years of age. On reaching that 


age he proved that he had become of the 


Lutheran religion, & he had since remaized 
so :—Held: the intention of testator was. 
that applit. should have an opportunity of 
choosing his religion, & as he was entitled 
in law to postpone his choice until he was 


| twenty-one, but not beyond, he was entitled 


2961b. 


to receive the annuity, also arrears from the 
date of testator’s death, as until he reached 
twenty-one his enjoyment of the annuity 
was free from condition.—PaTron (W. BR.) 
v. TORONTO GENERAL TRUSTS CorRPNn.. [1930] 
A. C. 628; 143 L. T. 572; eub nom. Re 
Patton, PATTON v. ToRONTO GENERAL 
Trusts Corpn., 09 L. J. P. C. 213, P. C. 


——.,]—-Testatrix, who died in 1915, 
bequeathed a sum of money to trustees to 
accumulate the income until her nephew 
should attain the age of 24 years & after- 





-. wards to pay him the income, provided that 





effect of deterring a father from the 
performance of his parental duties, or 


he should not be a Roman Catholic at her 
death, or, if he was, that he should cease to 
be one within 12 months thereafter, the 
payments to continue until he should become 
a Roman Catholic, with a gift over if the gift 
failed. At the death of testatrix the nephew 
was a child of about nine years of age. He 
was the son of a Roman Catholic & was 
being brought up in that faith. In 1917 
NEVILLE, J., decided (No. 2061) that within 
the meaning of the will the child was not a 
Roman Catholic at the death of testatrix & 
that he was to have an opportunity of makin 
a choice in the matter when he attained 
21 years of age. In 1931, when the legatee 
was 24 years of age & had never wavered 
in his adherence to the Roman Catholic 
Church, the trustees applied for a decision 
of the question whether the gift over had 
taken effect :—Held: although the proviso 
as to the child’s ceasing to be a Roman 
Catholic within 12 months was void, yet, 
as the will provided that even after the age 
of 24 years the legatee was to benefit only 
until he became a Roman Catholic, & as 
this provision included his being a Roman 
Catholic at that age, the gift over. took 
effect.—Re May, Ea@ar v. May (19381), 48 
T. L. R. 33 75 Sol. Jo. 741, CG. A. 


confirmed as members of the Church 
of England, & that, should any 


wee Conditi nf--- | constituting an attempt to interfere {| them attain the of tiventy-five 

asiared fo aU of patonaa A | mente Moreton ote oF AS aga | Hratg MRE Een ome, 25%, 
f custo yY maintenance ward, rmed, then s legacy aho 

hoster eos conn Hon eioeequons 28 is rola as being opposed to public ; divided between the others who had 


general restraint of poeta by whether 

it forfeits or only reduces 

in the case of 
cie void; &, if on the true construc: 


he gift, 


is 
rsonalty, only prima | TEE 


policy.—Re Exis, 
Co., LTp. v. ELLs 
8. R.N. 8. W. 470; 46N.8.W. W.N 


been so confirmed & another legatee.:— 
iTeld; the condition as to be con- 


(1929), 
firmed was a condition precedent; & 


on of the will tho intention is to 
benefit the object. in whose favour the 
gift over is mado & not to compel tho 
celibacy of the firat ove of the gilt, 
the condition takes effect._Re Hay- 
THORNTRWAITH WSTaTe, [1930) ‘1 
W. WW. R58; 3D. L. R. 235.—CAN. 


PART AHI. SECT. 3, SUB-SEOCT. 6.-——D. 


2803 i. Whether valid—Condition not 
to live with or be under controi of father.) 
~—A condition in a will having the 


146.— AUS, 


PART XIII. SECT. 3, SUB-SECT. 8.—D. 
p i. Or marrying Roman 
Catholic. }-~Rea JONES, JONES t. BAXTER 
(1929), 30 & RR. N.S. W. 26.—AUS8. 
ac. Condition as to confirmation.}—A 
will provided for the payment of certain 
legacies on the legatees becoming 


twenty-five M old, & also pro- 
vided that the legacies should not 
be paid until the legatees had been 


10 


that, if it was a condition subsequent, 
it was one which should net be dis- 
regarded as being against public policy, 
or, under the facta of the case, on the 

und that its performance was 
mpossible. Moreover, fact that 
the legatee in eeeon was 90 oon- 
firmed when thirty-one. s. old 


HaReison | 
LL. R28; 
Sask. L. Ro. 


RBES 
v. Commis, ye? 3 7D. 
[1928] 1 W. W. R. 880; 22 
473.—CAN. . . 


Part XIV 


8117. Add. Annotation :—Apld. Re Graham, 
ya? | v. Graham, [1929] 2 Ch. 127. 
8120. Add. Annotation :—Apld. Re Graham, 
| Graham vy. Graham, [1929] 2 Ch. 127. 
3131a. -}—By her will, after giving life 
interests to her parents, a jertaters devised 
& bequeathed her real & personal estate to 
her husband, but if he should have pre- 
deceased both her parents, then to her hus- 
band’s children, whether by herself or his 
first wife. The husband survived both the 
arents, but predeceased testatrix. Testa- 
rix left no issue of her own, but at her dcath 
there were six children of her husband's 
first marriage living :—Held: there was no 
implication of a gift over to those children 
on failure of the gift to the husband by 
lapse in any event, & therefore the residuary 
ate of testatrix was undisposed of & passed 
to her next of kin.—Z?e GRAHAM, GRAHAM v, 
GRAHAM, [192912 Ch. 127; 98 L. J. Ch. 291 ; 
141 L. T. 197. 
3250. Add. Annotatic 2 :--N.F. Re Taylor, Taylor 
v. Taylor (1981), 75 Sol. Jo. 398. 


8258a. -—— -—--- —-—-.]—-Testatrix by her will 
gave, devised & bequeathed all her residuary 
real & personal estate to a trustee upon trust 
for conversion, & to divide the net proceeds 
of such conversion equally between her four 
step-children named. The will contained a 
proviso directing that the share to which A., 
one of her step-daughters, ‘ shall become 
entitled,’ should be retained by the trustee 
upon trust to invest the same, & to apply the 
income thereof or so much as he should in his 
discretion think fit towards the maintenance 
or benefit of A. during her life, & to accumu- 
late the residue of the income (if any), & after 
the death of A. the said share settled upon her 
& the investments & income thereof, & any 
unapplied accumulations were to be equally 
divided between the other three  step- 
children. A. & another step-child named in 
the will predeceased testatrix :—Held: as 
A. did not live to become entitled to any 
share in the residue, the gift lapsed, the 








Part XV.— 


~ 3890. Add. Annotation :—Generally, Refd. Re Mills. 
Mills v. Lawrence, [1930] 1 Ch. 440. 

3453a. -/—Cheques written in 1833 by 

deceased upon his bankers, but not intended 

to have effect until after his death, pro- 

nounced for as part of the testamentary 

disposition of the deceased; he having in : 

1834 formally executed a will, disposing of 

_ the whole of his property, & containing a full 

clause of revocation.—GLADSTONE v. TEMPEST 

= (1840), 2 Curt. 650. car 

Annolation >—Consd. Smith vr. Thompson (1931), 47 T. L. ht, | 


 $450a. ———.}— Where there were two testa- | 

.. mentary papers, of which. the first, a duly 

Coe executed will (inter alia), exercised a special | 
| 3906 ve. —— —— Re Tarr 
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SECT. 9, SUB-SECT. 2.—B. | 
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Lapse. 


settlement failed, & there was an intestacy 
as to one-half of the residue.—Re TAYLOR, 
TAYLOR v. TAYLOR, [1931] 2 Ch. 237; 100 
J. Ch. 809; 145 L. T. 448; 75 Sol. Jo. 
$261. Add. Annotation :—Folld. Re 

Buxton v. Buxton, [19380] 1 Ch. 648. 


3829. Add. Annotation :—Consd. Re Dale, Mayer 
v. Wood, [1931] 1 Ch. 857. 

$8380. Add. Annotation :—Refd. Re Forrest, Oarr 
v. Forrest, [1931] 1 Ch. 162. 


3332. Add. Annotation :—Apld. Re Forrost, Carr 
v. Forrest, [1931] 1 Ch. 162. 
8884. Add. Annotation :--Consd. Re Forrest, Carr 
v. Forrest, (1031] 1 Ch. 162. 


3336a. ——--- -——.] —Testatrix, who died in 1878, 
by her will made in 18866 gave her residuary 
estate in trust for her four daughters A., B.,. 
% & D., or such of them as should be living 
at her death in equal shares. By a codicil 
the testatrix revoked her will so far as 
regarded the bequest to B., & substituted 
therefor a legacy of £100, & in other respects 
confirmed her will. Fach of the four 
daughters, including 3., survived testatrix : 
-~-Held : whether or not the bequest in trust 
for testatrix’s four daughters was, in the 
technical sense of the phrase, a class gift, 
the share bequeathed in favour of B. did not 
lapse, but the whole of the residue went to 
the other three daughters._-Re Wooods, 
Woops v. Creacy, {183i} 2 Ch. 188; 100 
LL. J. Ch. 885; 145 1. T. 206, . 
8349. Add. Annotation :---Expld. & Apld. Je 
Woods, Woods v. Creagh, [1931] 2 Ch. 188. 

3352. Add. Annotations :—-Folld. Ie Maynard, 
Pearce v. Pearce (1930), 69 IT. Jo. 440, 
Refd. Re Woods, Woods v. Creagh, [1931] 
2 Ch. 188, 

3354a. -—-— -~—-—--.]--- te MAYNARD, PEARCE vv. 
PEARCE (1930), 69 L. Jo. 440; 169 L. T. Jo. 
519; [1930] W. N. 127. 

3857. Add. Annotation :—Apld. Ie.Taylor, Tavlor 

vy. Taylor (1931), 75 Sol. Jo. 303. 


Buxton, 


ee 





eee Ree enamine earn 


Powers. 


power of appointment under an antec nuptial 
settlement, & the second, also a duly executed 
will, purported to revoke all former wills 
without expressly dealing with the power of 
appointment :—-Held: the ct. could take 
into account the surrounding circumstances 
& treat the exercise of the power of appoint- 
ment as unrevoked. 

The ct. made a grant of letters of adminis- 
tration, with the two papers annexed as the 
last will of testatrix, & declared that the 
revocatory clause did not in fact revoke the 
earlier appointment.—-‘Sm1itH v. THOMPSON 
(1931), 47 rr L. R. 603; 75 Sol. Jo. 656. 


3469. Add. Annotation :—Consd. He Phillips, Law- 
rence v. Huxtable, [1931] 1 Ch. 347, | 


ee | ea STE. tay, 





—— 


R. 1074; 1 W. W. It, 380; 23.8. L. R. 454.—CAN, 
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Part XVI —Construction. | 


8468. "Walker, | Annotation :-—Gener 


Re 
Walker we Walker aller ith 1h 1 Ch. 400. 


(4) Apld. 

J : i av ias (1981), rnd 

L. J: “Ch. 265. Refd. Shaw v. zmelio Trustee 
- (1929), 141 L. T. 4668. : 

8554. Add. Annotation :—Retd. Re Gro Grove-Grady, 
Plowden v. Lawrence, [1029] 1 Oh. 557, 

8571. Add. Annotation :-—Generally, Retd. Re 
Mr ad Publio Trustee v. Villar, [1989] 1 Ch. 


3590. Add. Annotation :—Refd. rh Walker, Walker 
v. Walker, [1980] 1 Ch. 469 

3502. Rated Annotation :—As to (3 ) Consd, Shaw v. 

Public Trustee (1 (1929), 141 L. T. 465. 

3609. Add. Annoiations:—As to (2) Apld. Re 
Smalley, rage ney | . Scotton, [1929] 2 Oh. 
112, Ae to (3) A ld. Re Smalley, Smalley v. 
Scotton, [1929] 2 Ch. 112. Ae to (4 A ld. Re 
Smalley, Smalley v. Scotton, [1929] ~112, 

8624. Add: Annotation :—~Refd. Re Aereeny 
Mackanbss v. Percival, [1929] 2 Ch. 181. 

$625. Add. Annotation :—Refd. Re Hood, Public 
Trustee v. Hood, [1931] 1 a 240. 

8707. Add. Annotation :—Refd. ohan Singh 
d. Pandit Sri Nath (1930), re Ls. R. 686. 
3741. Add. Annotation :—As to (1; Retd. Re Bund, 
Cruikshank v. Willis, (1929) ‘9 Oh. 455. 

8781. Add. Annotation :—Refd. Shaw v. Public 
Trustee (1929), 141 L. T. 465. 

8910. Add. Annotations :—Consd. Re Prosser, 
Prosser v. Griffith (1929), 167 L. T. Jo. 307; 
Re Dale, Mayer v. Wood, [1981] 1 Oh. 357. 

3076. Add. Annotation :—Consd. Shaw v. Public 
Trustee (1929), 141 L. T. 465. 

4048. Add. Annotation :—Roefd. J ohan Singh 
v. Pandit Sri Nath (19380), 46 T. L. R. 586. 

4049. Add. Annotations :—Consd. Re Gates, Gates 
v. Cabell, pane bai Be Ch. 420. Refd. Re Emer- 
son, M utty, [1929] 1 Ch. 128; 
Mellor, Porter v. Hindsley, [1929] 1 Ch. 46. 


Re 





4084. Add, Annotation :—Comad.. Shaw. ve Pal able’ 
‘Trustee (1929), 141 L. 465. : 
4110. A 


Add. Annotation :- . Brice De Gonta 

perp 143. L. TL. 888. : 
184, Annotation :— Reta, Blackwell v. Biack- 
‘well, tiege; A. O.. ae ea 


4419, Add, - Annotation :—Reté. Maynard, 
Pearce . Pearce (1930), -. L. i = 
4432. Add. Annotation :—<As to.(3) Co Re. 
Smalley, Smalley. v. Scotton, 11020) 2 ‘ch 113. i 
4437. Add. Annotation :-—Refd. Re Cruse, Gaas Aa 
- Ingham, [19380] W. N. 208. | 
4443. Add. Annotation :—Rofd. Re Gates, ‘Gates 
v. ‘Cabell, [1929] 2 Ch. 420. | 


4619. Add. Annotation :—Refd. Shaw. v. Public 

Trustee (1929), 141 L. T. 465. | 
4684a, ‘‘>War Loan }— Re Crus, 
Gass v. INGHAM, [1930] W..N. 206. 


4708 Add. Annotation :—Consd. Re Smalley, 
« Smalley v. Scotton, [1929] 2 ‘Oh. 112. 


4911. Add. Annotation :—Consd. Shaw v. Public. 
Trustee (1929), 141 L. T. 465. - 

49218, Money invested in Swansea Harbour Trust 
—-Statutory substitution of Great Western. 
Railway Stock.|—-The undertaking of the 
Swansea Harbour Trustees was ‘vested in 
the Great Western Railway Co. by the Great 
Western Railway (Swansea Harbour Vesting) 
Act, 1928, which provided that stock of the. 
Great Western Railway should be issued to 
holders of stock of the trustees in substitution 
therefor. Sect. 12 of the Act provides: 
‘Stock of the co. substituted by virtue of 
this Act for any stock of the Trustees . 7 
shall be held upon & subject to the same 
truste liens charges powers & other legal or 
Sareea rights oe poe & restri 
- for which by virtue 
of this Act ‘the stock of the co. is substituted 
... & any reference in any Act of Parlia- 
ment deed will codicil k document 





camara mem em eet tn eben nde heen enema meneame ciara enna taeen meme erm encanta meeemmenneinmnneeieneeneeaaamememnes memenmiammnen te eneeemnemmmae amen aimee, nine mme emma eae 


PART XVI. SECT. 3, SUB-SECT. e 
1 i, —~—- Condition rclating to 
ue of donee. }-—-Tte Da tae igo] 
oN a R. 459; 68 0. I. R. 655,.—~ 


if it can 


PART XVI. aeCT. ‘wagers 4.— | itself & 


3594 xiv. ——.}— RuUMNEY’s ¢ 
Eerats (1925), 21 Tas. Re R. 8.—AUS. | dD. L. R. 


PART XVI. SECT. 9, BUB-SECT. 1.—A. 
$823 i. Will construed to avoid in- 


of Re GRAZERROOK, CHASE v. 
LAYTON, {1928} V. L. R. 75.—AUB, 


PART KVI. SECT. 9, SUB-SEOT. 3.—B. Recue smaas ie 


Hindu Yemale.}—-In the 


ao, Gift to e ovidence 
case of a gift to a Hindu female, there 


ara XVI. SECT. 10, SUB-SECT. 6. 


wai ee, oes 

ea ar to 

atrulig «wil intention of the testator, & 
be gisooy overs from 


—— a elarical Grea errs r will 
as epparent Jo tention 
ven n effect a —Re beat hada 8 (1938 
22 pea 49; 
{1928} 3 W. w. R. 745 


PART XVI. SECT. 14, SUB-SEOT. 4. 
—— To translate words o 


language t robate oc of which 
ia ey plead translation. the Ct. of 
uity will not look at the correct. 
translation in order to construe the 


In con- 
ig er 


the will 
hrm rrected. — KLEINBA 

8. R. N. gS. W. 4553 ry 
.W.N. 193.—AUS, 


| PART XVI. SEOT. 14. SUB-SECT. + 
CG. (s) L.- 


given to 
ho are not 





is ie) tion ocither that testata 4 but bs rmabl a 
no presumption cithe r tb ave presuma. ¥ 8 sounder 
did not n what he Len or that. t of the verbal nuances of : Pores 
words aru notto be givon their ordinary to under the conditions of || itn; 
meaning unless er are | life of teatator, with whioh they 
added which, by tautol or em- | are jar, oan be tmputed 6 
phasis, make it certain iat hey ~— conclusions from ‘the study of 
what thoy exprees.-—PRAMA TEAK ATE ‘y Ay Se 
SaARKAR v. 8 Urnasen GHoan (1080), | “ Ar neveus, as in the 
I. L. R, 58 Cale. 77.—IND. her ae mund-nephews : dnleoor, 
PART XVI. SECT. T. 16, SUB-SECT. 2. & not posterity or Wee 
} relly piles) ce R | 

recksdse tnops. conctltt: },] 308.—-GAN,. | : 
—Re Pia ys (ata, (1929) 4 D. la R. 4537 ll, -———— ———- transla ' 
405. 1 How fled.)-—Where a will is in-4 foreign -! 








weock ofthe co. ... by virtue of this Act 
‘gubstitated therefor’ :—Held: the latter 
art of the sect. was not restricted in meaning 





rS 


“ox ‘by pegard to the first part, é it applied to an 
oi: peferpence to stock of the tantecs in Ped 
‘va document. instrument or writing” in 


. > exlatence when the Act of 1923 came into 
is forea, even. though 


i the. ‘‘ document instru- 
ment ‘or writing ’’ was not then effective to 


2 ee . ereate trusts liens charges powers or other 
'... degal or equitable rights privileges or restric- 


$227. Add. Annotation peeing | 





‘By his will made in 1918 testator be- 
-. queathed ‘the sums of £3,500 & all other 
' moneys that’ I may at my death possess 
invested in the Swansea Harbour T he 
upon certain trusts. In 1923 testator re- 
oeived, pursuant to the Act of 1928, £2,800 
5 per cent. consolidated preference stock of 
the Great Western Railway stake, in sub- 
stitution for his holding of £3,500 4 per cent. 
Swansea Harbour Stock, & continued to hold 
‘the Great Western Hailway stock till his 
death :—Held ; the reference in the will to 
the property bequeathed was a reference to 
stock of the Swansea Harbour trustees 
within the meaning of the Act; by virtue 
of the latter part of sect. 12 of the Act the 
bequest operated to pass the substituted 
Great Western Railway stock.—Re JENKINS, 
JENKINS v. Davizs, [1931] 2 Ch. 218; 100 
L. J. Ch. 265; 145 L. T. 184; 47 T, L. R. 
370, C. A. 

Refd. Shaw 
v. Public Trustee (1929), 141 L. T. 465. 
5286. Add. Annotation :—Consd. Re Jenkins, 
. Jenkins v. Davies (1981), 100 L. J. Ch. 25. 
Add. Annotation :—As to (2) Consd. Re 
Tomline’s Will Trusts, Pretyman v. Prety- 

man, [1931] 1 Ch. 621. 

5331. Add. Annotation :—Consd. Re Tomline’s 
Will Trusts, Pretyman v. Pretyman, [1931] 
1 Ch. 521. 

5882. Add. Annotation :—Consd. fe ‘Tomline’s 
Will Trusts, Pretyman v. Pretyman, [1931] 
1 Oh. 521. | | 

$882. After this case add :— 

| See, also, Nos. 5900, 5901, post. 

5382a. Manuscript letters.)—(1) Testator by his 

will made a settlement of his two mansion 

houses & then bequeathed ‘“‘ all the pictures 

rints statues sculptures articles of vertu 
books furniture & plate in my mansion 
unto my trustees upon trust 


5830. 


cent Paealart * 


to allow the same, hereinafter called ‘ the | 








ee oe 








said heirlooms,’ to be used & enjoyed.” as. 
in the will mentioned. Included in testator's - 
estate were 155 original manuscripts of the. 
series of letters & papers known as the Paaton . 
letters. All the originals of the series had 
belonged to Sir John Fenn, who, t i 
the end of the eighteenth century, had had. 
these 155 letters inlaid into sheets of paper, - 
which he had then had bound in three 
volumes. Testator had acquired them so 
bound, & they were still so bound at the date. 
of his death. On a summons on behalf of 
the tenant for life wnder the settlement 
asking whether the 155 letters were included 
in the chattels settled-by the will to devolve» 
as heirlooms or formed part of teatator’s 
residuary estate, &, if the answer to the first 
pert of the question was in the affirmative, 
hat the tenant for life might be authorised 
to sell them :—Held: the three volumes 
containing the MSS. of the Paston letters 
passed under the will as heirlooms under the 
word ‘‘ books.”’ 

(2) There must be many objects of 
antiquity or curiosity which are not, 
ordinarily speaking, articles of vertu. I 

have suggested two, a prehistoric axe-head 
& an Egyptian mummy. I do not think 
that anybody in ordinary parlance would 
describe either of those things as an article 
of vertu. For my part I think that an 
article of vertu must: he in some sense a 
product of the fine arts; & the phrase 
connotes, if not artistic merit. a certain 
effort on the part of the person who criginally 
produced it, in the direction of what he 
conceived to be the fine arts (Mavunam, J.). 
-—He Tomuinn’a WILL Trusts, PreryMan 
». PrerymMan, [1981] 1 Ch. 521, 5286; 100 
L. J. Ch. 186; 1441. 7. 602; 47 7. L. BR. 
274. 


5460. Add. Annotation :—Refd. Shaw v. 
Trustee (1929), 141 I.. T. 465. 


5458, Add. Annotation :---Refd. Re Cruse, Gass v. 
Ingham, (1930] W. N. 206. 


5466a. ‘‘ Bristol Gas Company shares ’’—Stock 
acne ted Cruse, (Ass v, INGHAM, [1980] 


6520. Add. Citation:—affd. sub nom. Buaw v, 
PuBLic TRusTEeE (1929), 141 L. T. 465, BH. L. 


5568. Add. Annotation :-—Consd. fe Tomline’s 
Will Trusts, Pretyman », Pretyinan, [1081] 
1 Ch. 521. : 
5602. Add. Annotation :—Ae to (2) Consd. Re 
Tomline’s Will Trusts, Pretyman +. Prety- 
man, [1931] 1 Ch. 521. 
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coesidaamesatandmematia Rian tehaetite ties sae 


PART XVI. —. eee 14.— | 54; 620. L. R. 184.—OAN, 
o (Se 


6066 ix. —— ——. ubject to sd. Sid gag? notes to enenturs PART XVI. ee 14, 
Se eee eG ao ate ae testator v6 to his four ganenien & ae. ‘* Houschold E apices cd: effects *P emere 
a } the his ron, fo equal shares, ‘ mtges., shard Pa) OHNBON, [1931] 2 
| 1 romissory notes, money in bank... | 1. L. H. 987.--OAN. | 

cash in hand.” The will containcd af. “ Homo’’.j—Testator, R., hdg 
a gift the sen. At tho li directed pa nt of hie debts, & 
time of death testator had two rroceeded. ove of his te As 
‘debenture bends” of @ loan co. ; followa: “TJ give devise th 
made payable to him "his exors., | £100 to my rother A., £100 my 
administrators or rogiste ughter M., the re der of my 
~——-Heid: these bo did not pasa by | money to my adopted J,: tan 

the as “* promissory notes,’’ the keep the home or sell it as. she 
did not: come within the atrict after paying ail oxpenses." 
rimary: meaning of wi Tratator’s te consisted of 54 acres 
Phere was nothing sty e will or the Bdovlnemt land, on wi yrae erected 
N, { 8 meaning should be given om hter, J., dwelt at the date oF : 
4 to them.—Re Gus, (1028) 3 D. L. R. hb. He owned, some houss i 
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“Cases Beta — B08, ‘ENGusH-4 “AND Eueme Drona SUPPLEMENT. 


56258. ae Furniture »>__Wireless cabinet. —The 
ct. held that a wireless set contained in an 
oak cabinet would pass under a bequest of 
‘* furniture."’—Re ILLEY, GOULDING. v. 
SHIRTCLIFFE (1029), 45 T. L. R. 827. 

5696. Add. Annotation :—Expld. Re Gates, Gates 
v. Cabell, [1920] 2 Ch. 420. 

5606a. ———,|—In a will the word “* money ”’ 

has its strict legal meaning of cash, unless 
there is some context to enlarge the meaning 

30 as to include things such as investments 

or other personal estate.—Re BR, 

PUTNER v. BROOKE (1929), 45 T. L. R. 825. 


5699. Add. Annotation :—Apld. wiag Putner, Putner 
v. Brooke (1929), 45 T. L. R. 825. 


5708a. Direction to pay debts.]—By a home- 
made will of 1928 testator, after expressly 
directing payment of his debts & giving (inter 
alia) o limited interest in his (freehold) 
residence to his housekeeper, gave ‘“‘ the 
remainder of any monies ’’ to nine legatees 
including the housekeeper. There was no 
other residuary gift:—Held: having regard 
to the express direction to pay debts the gift 
of ‘‘the remainder of any monies’”’ could 
not be construed in the strict sense of the 
word ‘‘ monies, ' but must include all property 








liable to the Pasvnient of debts. Therefore, | 


the Degonet As poner both real & personal 
prered by the gift either (a) on the ground 
at under Administration of Estates Act, 
1925 (c. 23), real & personal ¢ state were now 
part passu liable to the payment of debts, or 
(b) because when once it was clear that the 
word ‘‘ monies,’’ was not used in its strict 
sense the ct. could give effect to testator’s 
“manifest intention to include the whole of 
oa roperty in the gift.— Re MELLOR, PORTER 
INDSLEY, [1929] 1 Ch. 446; 98 L. J. Ch. 
209 ; 140 L. T. 469. 
ar aia Fe rig Re Shaw, Mountain v. Mountain (1929), 
Oo 

5714. Add. Annotation :—Refd. Re Gates, Gates v. 

Oabell, [1920] 2 Ch. 420. 


5720a. .]|—Testator made his will in the 
following terms: ‘‘I leave all my money to 





ture, stocks & _ 
apenas & an equity of redemption in freehold: 
prope erty :—Held: in the absence of any — 
| xt the word “money” must ‘be con- . 
strasd in ita strict sense, & that the will 
therefore only passed the cash in the house, | 
in his solrs.’ hands & on current account . 
at his bank.— Re Gates, Gates v. CABELL, 
(1929] 2 Ch. 420; 98 L. J. Ch. 860; 141 ~ 
| ae T. 392 ; 45 T. UL. R. 622 ; 73 Sol. Jo, 429,. 
5724a. Real estate — Bequest of ‘‘ balance of 
money.’’|—#te SHAW, MOUNTAIN v. MouN- 
TAIN (19290), a L. T. Jo. 371; 68 L. Jo. 
334; [1929] W. N. 246. 


: account at his haneeae furni 


5734a. —-—-.]—Re Gates, GATES v. CABELL. 
No. 5720a, ante. 
5787. Add. Annotations :—Consd. Re Emerson, 


Morrill v. Nutty, (1929 Al 1 Ch. 128. Apld. Re 
Gates, Gates v. Cabell, [1929] 2 Ch. 420; 
wry Mellor, Porter v. Hindaley, (1929] 1 Ch. 


5773. Add. Annoltaiion :—Consd. Re Mellor, Porter 
v. Hindsley, [1929] 1 Ch. 446. i 


5783. Add. Annotation :—Distd. Re Gates, Gates 
, v. Cabell, [1929] 2 Ch. 420. 

5793. Add. Annotation :—Consd. Re Gates, Gates 
v. Cabell, [1929] 2 Ch. 420. 


5808. Add. Annotation :—Consd. Re Gates, Gates 
v. Cabell, [1929] 2 Ch. 420. 

5811a. .|—He MELLOR, PORTER v. HINDSLEY, 
No. 5708a, anie. 


5881a. ‘‘ Property (not personal) ’’ — Personal 
estate except personal belongings—-Will made 
without legal advice.|——Ke BANHAM, WESTT- 
MINSTER BANK, Lrp. 7. A.-G. (1981), 47 
T. L. R. 376; 75 Sol. Jo. 311. 

5897a. Articles of vertu—-Rare books & manu- 
scripts. |—-Re ZOUCHE (BARONESS), DUGDALE 
®2. ZOUCHE (BARONESS), No. 5568, ante. 

5897b. - TOMLINE’S WILL TRUSTS, 
PRETYMAN v. PRETYMAN, No. 5332a, ante. 

5901. After this case add :— 
-———. }—See, also, Nos. 5330-5332, ante. 











A. B." His estate included cash in the | 5935a. Autograph letters.] —- Re NEILSON, 
house, in his solrs.’ hands &.on current CUMMING v. CLYDE (1929), 73 Sol. Jo. 765. 
hold furniture, w small museum, a §697 v. -—-- —-—. «> Testatrix made PART XVI. SECT. 15, SUB-SECT, 14.: 
her wlll as follows: *‘ I wish my grand- —P. 


certain amount of money invested an 
mtgo., & other small personal belong- 
ingx :-—Zicld: the expression “ the 
home " meant the house of testator 
& the whole of the 5} acres of orchard 
as occupied therewith, together with 
the furniture, household goods, imple- 
menta, & curios, as the same were 
enjoyed in the home of testator; & 
J. took an estate in fee simple in the 
naid orchard.—Jn the Will che veal NER 
(1989), 23 Tas. L. R. 41.—-¢6 


daughter, B., 
all former wills.’’ 


a& sum of 


to have the use of all my 
money for her lifetime. 
At the dato of her 
death testatrix was possessed 
on current account in her bank & cash 
on deposit account, money due to her 


Stock, with dividends accr 


4 


5871 -—He SPLan (Alta.), 
{1929} 4 D. L. ht. 403.— CAN. 


PART XVI. SECT. a SUB-SECT. 14. 


I now revoke 
of cash 


for pension as the widow of an army sl. ‘* Proceeds *’ —- Income.) — 
PROTER ESTATE ey leae) “ 
oMogr, 8 Buin of India Sk per cent. | eT t, 998; 3 W. We ik, 78—-OAN, 
War Stock, with dividends 
accrued thereon, an undivided interest | PART XVI. SECT. 16, SUB-SECT. 1. 
in leasehold property, an apportioned 5977 Hi. ---- —-—.}-Testator died 


PART XVI. saat 1 A ‘saan 14,.— 


part of rents of lcasehold property in 
which sho had a life interes 


pred de by his wifo, & by a son & 


an appor- hter. By his trust-diaposition & | 
f tated that he 


5697 Iv. --— ——-.]—Trstatrix | tioned part of dividends on stucks tn eott ement, in which he s 
made the following will: “ This be which she also had a life interest, & vivos made 
my last will & testament, I bequeath | 22 undivided interest an freehold auminisnt rovision for his daughter, 
the interest of.all my money on trust | Property :——Held: the all"’ | he directed bis payment 
to omy second husband G. until my | Was introduced into the will to insure of his debts, testamentary & funeral | 
hild  beoomes twenty-one years of | & Wide cabo gate being given expenses, & Ce to make — 
When the child reaches the age “ © expression “my mone over the *‘ free residue °’ of bis estate. 
ag twenty-one the whole of my money ccordingly, B. was entitled to a life | in equal shares to his wife & con. The ie. 
isto be his. If G. dies before Ene ie ohild interest “a a ney ,gxoopt | son & daughter claimed & were | . 
ig pe he years old dren renbaeste the eens etr im, the son forte , ia 
‘are to havo ten pounds mace ue ol of the JENNINGS LDBROK ev. STAFFORD & | terms of the will; ita provisions in his | 
eatate & also his eral expenses palates T1030} I. R. 196.—IR. favour. nd question ving pecs = as we 
. ae w ! 0. aes 
Held : the word: inowes © as aed PART XVI. SECT. 45, SUB-SECT. 14.— | ascertained before or after deduction“ 
the will comprieed “the whole of the L. (b)’ i egitim fund -—-Held : — 
real & Doreen a c TR a Sarr (1 (1928), 2a), 40 & R. es ae a 8. W. dednoe ee ae 
Ne USTEE ©. | t. uction (inter 
Florton, [1929] N. 2%. LL. R. 83 NZ, $313; 45 N. 8. W. W. N. 85.—AUS, nese & that there was sacra al 


1 


8 
4 


6008. Add. _ Annotation :-—Refd. Re 
‘Morrill v. Nutty, [1929] 1 Ch. 128. 
6212. Add. Annotations :—Folld. Re Maynard, 
3 E Serb AG Bag Veen” ee L. Jo. 440. 
id. oods, W: ; 
Cora 3 oO v. Creagh, [1931] 
6281. Add. Annotation: —Expld. & Apld. Re 
Woods, Woods v. Creagh, [1931] 2 Ch. 138. 
6203. Add. Annotation :—Refd. Re Walker, Walker 
v. Walker, [1980] 1 Ch. 469. 
6545. Add. Annotation :—Consd. Re 
Walker v. Walker, [1930] 1 Ch. 469. 


6526. Add. Annotation :—Folld. Re Walker, 
Walker v. Walker, [1930] 1 Ch. 469. 

6527a. -]— The primary meaning of 
‘‘ shall die ”’ in a will is ‘ shall hereafter die.’’ 
In the absence of some context to indicate a 
contrary intention it cannot be construed as 
equivalent to ‘“‘ shall have died ’’ or ‘‘ shall 
be dead,” so as, in an original or substitu- 
tional gift to the issue of a child or other 
person who ‘shall die,’’ to let in the issue 
of one who was already dead at the date of 
the will. 

Testator by his will directed that after the 
death of his wile his trustees were to stand 
possessed of his residuary estate for all his 
children in equal shares ‘' provided neverthe- 
less in case any child of mine shall die in my 
lifetime Jeaving issue living at my death mich 
issue shall stand in place of such deceased 
child, & shall take equally between them if 
more than one the share of my residuary 

' estate which such deceased child of mine 
would have taken if he or she had survived 
me.”’ One of testator’s sons died three weeks 
before the date of the will, leaving one child, 
a daughter, surviving him, & these farts 

were known to testator when he mado hi.« 
will :—Held: there being no context in the 
will, such as a gift to children who “ shall 
attain the age of twenty-one years,” the 
word ‘‘ shall’? must be strictly construed as 
referring to the future only, & therefore 
the daughter of the deccased son was not 
entitled to any share in the residuary estate. 
-—Re WALKER, WALKER v. WALKER, [1130] 


Emerson, 


Walker, 








Se eR SE 





e of the trust-disposition & |; business. He 
had intended to give these words any 
other than their ordina 

SaMSON v. RAYNOR, [1928 


of Sees.) 809.—SCOT. 
PART XVI. SECT. At. SUB-SECT. 3. 


sm. Intention to benefit cluss-——Shares 
ton exercise of pawer of appoint- 
ment—Lffect of non-exercise of powcr.} 
—UNDERWOOD t. Dawson (N. 5.) 
{19291 2 D. L. R. 278.—CAN. 


meaning.-— tinuance. 
) 8. C. (Ct. 


Ileld 


version, 





then 
for the diatribution of the income of the 
business during the 
At the ¢ 
death there were a number of grand- 
children, of whom one had attained 
the age of twenty-one years. 
trustees had postponed conversion for 
several years, & duriug that period 
other grandchildren 
: the “ rule of conveufence ’’ laid 
down in Andrews y. Partington, No. 
6266, had no application until con- 


true construction of the will 


Vol. XLIV.— Wills. Cases 6006—7084a; 


1 Ch, 469; 90 L. J. Ch. 225; 142 L. T. 4723 

74 Sol. Jo. 106, C. A. | a oi 

6528. 4dd. Annotation :-—Consd. Re Walker, 

Walker v. Walker, [1930] 1 Ch. 469. . 

6587. Add. Annotation :—Consd. Re Walker; 
Walker v. WaJker, [1980] 1 Ch. 469. | 


6538. Add. Annotation :—Consd. Re Walker, 
Walker v. Walker, [1930] 1 Ch. 469. 

6540. Add. Annotation :—Consd. Re Walker, 
Walker v. Walker, [1930] 1 Ch. 469. 

6669. Add. Annotation :-—Reftd. Re Smalley, 
Smalley v. Scotton, [1929] 2 Ch. 112. 

6822. Add. Annotation :—Refd. Re Smalley, 
Smalley v. Scotton, [1929] 2 Ch. 112. ; 

6840. Add. <Annolation :—Refd. Re Smalley, 


Smalley v. Scotton, [1929] 2 Ch. 112. 

6984. Add. Annotations :—Consd. Re Dale, Mayer | 
v. Wood, [1931] 1 Ch. 357. Refd. Re Prosser, 
Prosser v. Griffith (1929), 167 1. T. Jo. 307. 
6985. Add. Annotation :.--Consd. Re Dale, Mayer 
v. Wood, [1931] 1 Ch. 357. 

6986. .idd. Annotation :-—Consd. fe Dale, Mayer 
uv. Wood, [1981] 1 Ch. 357. 

6989. .fdd. Annotation :~-Consd. fe Dale, Mayer 
v. Wood, [1931] 1 Ch. 357. 

6994. Add. Annotation : ~--Refd. Re Dale, Mayer v. 
Wood, [1931] 1 Ch. 357. 


7034a. Son born ‘‘ within due time after my 
death.’ }-—By a will devising estates in strict 
settlement the testator declared that if any 
son of W. or M. should be thereafter born 
‘“ whether during my lifetime or within due 
time after my death ” the estate in tail male 
therein devised to such son should not take 
effect, & in lieu thereof he devised the estates 
to the use of sneh son for his life, with 
remainder to the use of his first & other sons 
in tail male. The will also contained a name 
& arms clause requiring every person who 
became entitled to the possession of the 
estates as tenant for life or in tail to take & 
use the name & arms of X. upon pain of 
forfeiture to the next person entitled in 
remainder. ‘Testator died in 1809. Pitdé., 
the eldest son of M., was born in 1909, & on 
the death of W. without issue in 1925 became 


ee ee ae ay errr On a oe aan tame A oe Ln ae TT ee MOR dak ee RLS SE TNE TIN “He AO HES NE Ro amd Naa Ome he et 


of his other brothers & sisters in- 
eluding “ my niece J. ., duughter of 
my Jate sister Margaret.”’ He finally 
directed that the ultimate residue of 
hin estate be held jn trust for “ the 
children of my brothurs & slsters sbare 
& shure alike.” J. M. was the illegiti- 
nate & on daughter of tho tostator’s 
sister Martha. J. RR. wus legitimate: 
—Held: J. M. was ine’uded {tn the 
trust for the children of the testator’s 


gave directlons 


vviod of its con- 
te of testator'’s 
he 


wero born :—- 


brothers sinters.—lte MITCHELL, 
BALLARAT TRUNTKES, Exons. & 
inasmuch as (@) upon the | Aagxcy Co., Lrp. wv. NATIONAL 


1cre was | TRUSTERS, Wxorns. & AGENUY Co. OF 


PART XVI. sacl iM SUB-SECT. 3.— 


o (CG). 
6256 v. For“ [1918] N. Z. L. R. 364 ”” 
read ** [1928] N. Z. L. R. 364.” 


PART XVI. SECT. 17, SUB-SECT. 3.—- 
©. (a) it. 


Proviston for conversion & 


uary estate upo 
& to divide the same equa 

‘guch of his grandchildren as should 
attain the age of twenty-one WP boc 
exoepting certain named grandchildren, 
& empowered the trustees to postpone 
eouversion & distribution for such 
time as tA in their ee 
cretion deem expedien 

‘the caeantine to carry on testator’s 


1 

aethloment to indicate that the testator 
| 
{ 


n0 occasion for the operation of the 
rule until conversion had taken place, 
& (¥) the will containud an oxpression 
of a contrary intention. Therefore, 
the class of grandchildren entitled to 
share in tho residuary estate was not 
closed until the date of converasion.— 
PERMANENT ‘TRUSTEE Co. OF NEW 
Soura Waxes, Lrp. v. R. (1829), 30 
S. It. N.S. W. 318; 47 N. 5. W. WN, 
116.—AUS. : Fe 
PART XVI. saat ne SUB-SECT. 6.— 
6702 J. Heference in will to ille- 
gitimate child—As “ niece.”"\—-By his 
we tor, out a his git 
estate, ve @ eum of moncy ; 
niece OM ughter of my late sister 


+» GB 
Martha,” & gave other sums to children 


15 


AUSTRALASIA, Litp., (18 aul Vv. oR. 
05; Argus L. HK. 103,~-AU8. 


PART XVI. goat 17, SUB SECs 11. 


bi. ~-—— Giftto“ lawful children.’"}-—~ 
‘Testator had adopted a child under 
the Jawa of a foreign State where he 
‘ ed. By the laws of that 
State the child ape adoption became 
the child & | heir of the son & 
entitled to all righta vi 

& subject to all the obligations of a 
chiid tten In lawful wedlock :— 
Hicld : child was not, under the 
laws of Ontario applicab to the 
interpretation of the will, the son’s 
* la child.'’—He SINNER, jisee } 
en L. B. 427; 640. L. R. 245,—- 


Cases 100e-—28078. Enorisn anp Exems Dicest Surriewent, e 
the | 7300. Add. Annotation 
wabject. to the | 7 


tenamt in tail a i above 
effect, if fated be of Seisrotg Palit ti cutting 


Siately att ater sttakste that -one 
yeara, in 1980, pltf, execu oe a dis- 
enteiling the ho estates 1—Held :~—HT eld : 

“ within due time after my ‘eath ” peferred 
to the period of gestation. Pitf. not having 
been born in testetor’s lifetime or within 
nine months of his death did not come 
within the clause cutt down his estate 
tail to a life estate, & ha ne culy cee 
the estates, was not bound to comply with 
the name & arms clause. a ATSON, 
OvLmn-SHymMour v. BRAND, [1930] 2 Ch. 344 ; 
99 L. J. Ch. 462; 148 L. T. 764. 


71249. Add. Annotation :—Consd. Re Hevde Pask 
v. Perry (1981), 172 L. T. Jo. 97. 


1207. Add. Amnotationa:—Apld. Re Williams’ 
Settlement, Greenwell v. Humphries, (1929] 
2 Oh. 861. Refd. Bosworthisks; Clegg (1929), 
45 T. L. R, 488. 


7804. Add. Annotation: — Apld. He Smalley, 
Smalley v. Scotton, [1929] 2 Ch. 112. 


71307a. ——~:]—Testator by his lag ave all his 
roperty to ‘‘my wife DB. A. 8.’’ Testator 
eft a lawful wife M. A. S. & children by her 
& contributed to their s Upport, but about 
flve years before his death had a 
a Digamous marriage with a widow E. A. M 
who lived with him & was known as BE. A. S., 
& believed she was, & was reputed to Sy his 
. The will was produced by E. A. M. :— 
Held: the will, taken in connection with the 


surrounding circumstances, indicated that 

an testator intended to Leni gt E. A. M., she 
peng @ secondary seuse & by rep ute his 

** wife,”? & bharetoreat she was 9 soa aithou h 

not his wife nor bearing his 

SMALLEY, SMALLEY v. Scorron, [1939 929} 2 ¢ Ch. 

112; 98 Ls J. Oh. 800; 141 L. T. 158; 465 


T. L. BR. 896 ; 78 Sol. Jo. 234, O. A. 


as 
a Bocthen, T1520 Po ta i 


7314. Add. Annotationa : 


Greenwell 0 he ete Thea) 1829] 
20h. 861. Reta. Soff. Bosworthiek e Oleeg (1089) 
45 T. L. BR. 488, 


7347. _ the shore aid citations :-——- 
pat te nneathed a share a share 
of is ager i Be 


n trast for G. for 
life, & & otter hindeath etais upon tra for ual 
» & in case he died 


trust for th pol h 
upon or the perazons who 
under the oe iss the ¢ distribution of 
intestate estates would ecease have 
been entited a0 his next of kin, inc yin case be 
had then died possessed thereof intestate. 
Teatator died in 18756, & G. ‘died without 
leaving children in Mar. 1997:—Held: the 
share was divisible among the persons entitled 
under the Statutes of Distribution in force at 
the date of testator’s death, there oar ere no 
contrary intention expressed in the 
exclude the operation of those statutes, so as 
to introduce the rules of distribution con- 
tained in Administration of Estates Act, 
1925 (c. 28).—Re SutTcuirre, SUTCLIFFE v. 
. Rosmrrenaw, [1929] 1 Ch. 138 5 98 L. J. Ch. 
83; 140 L. T. 186 ; 72 Sol. Jo. 884, 
7435. Add. Annotation :—As to (1) Consd. Price 
v. Gould (1930), 143 L. T. 338. 
1455. Add. Annotation :—Consd. Price v. Gould 
(1930), 148 L. T. 333. 
7581. Add. Annotations :—Consd. Re Bair, Public 
Trustee v. Ross, [1930] 1 Oh. 224. Refd. Re 
Stratton, Stratton v. A.-G., [1930] 2 Ch. 161. 


1637a. —-— Confined to wages in cash.|—The ct. 
held | that a bequest to a servant of “ one 
year’s wages "’ was confined to hg dialer Spor 
& did not include various other benefits to 
which the servant waa entitled.--Re PEACOCK, 
PUBLIC TRUSTEE v. BIRCHENOUGH (1929), 46 
T. L. R. 801; 78 Sol. Jo. 220. 


PART XVI. ancr. a At basta 11.—- 
7089 v. -——-— wai it a 
that a will <A wardot ee 
indicate that Weatator THBane & include 


romotor descen in 6 wo 
“ children,’’ held, howover, that there 
was nothing in the quostion 
herein to juat 


Lp. shawl . 
WkaTERN 

Lm. (1980. $ mR: ie. 

150 ; ib0r 4 Dre var 5 


tom: He oti {oa0 
64 C 0. th a50| AD Dei 


PART XVI. SECT. Hed ai it.— 


~- Bequest of personaly relly —By 


te to hee, ea i 
ier anata dee ie 
thefr who was alive, 

i leaving 


sole exor. & . 
realty :—JZZeld: the words “ of 





heirs ’’ ju testatrix’s will were words of 
substitution & not of limitation.—Re 
J.) Witt (1929 oy 


PART XVI. SECT. 17, SUB-SECT. 11.— 
K, oe 


eo i——.j}— 


ma’ (C, 
7 directed his 
rhs rag. W. 562; 46N. 8. W. trustees to pay ako ine ineorie of hia estate 
: to his daughter for & if she lett 


no larue then to give to hla halt brother 


PART XVI. aia a. SUB-8ECT. 11.— W., one-fourth of his estate “to be 


expen by him at we n 
——, )}— Re Youns, (1928) : without account for the benefit of 
DL. 008: 62 0. L. BR. 375, more needy mem his branch of 
BY ei AE Withtel Wate aah 
asa ue in 
PART XVI. SEOT. i ean 11. T to _ father was twi ¥ 
vy, EASTERN TRUBT CO, mop i D. L. ‘LB. he & three other children of the savond 
$30: 11998] 8. 0. Re 15—0 who were living at testater's 


7368 Re Apes 928) |- eceased 
4D 707; OS OL He Bbn OAR. | SPSih, predeceased the 
PART XVI SEQT. 17, 3UB-SE0T. 11.— 


benefit 
7380 i. Asc at death who were living at his the 
testator.}—-By his j of ® family ** being used in primary 
a certain bequest to his wife, geve her | meaning of & as no pontrary 
a life estate in the w o resid intention appeared, the 
that, alter the death of ali tis | at tastator’s Goabh,—Re Hf Harey 
r 0: —, 

real be oon- | WaRDRO: ve. Woop (1 

mon such money | N. B. R. 347.—O0AN. th 


ving nearest f kin? :—# oS oa he ash; at ar a an 
= on the Sey cam os in roms were BAN. 


nis death ax PART XVL SECT. 18, SUD-SEOT. 1. 


See ae “teen e erik ped 





oS" "\Gragoe 0; Goodman (1029), 167 L. 'T. Jo. 116: 
rita - ‘anes ~Re Siena 
Z “pom N. 16; 167 L, T. 
= Jo. 168. 


$at7. ‘Add. Citation :—140 L. T. 869. 
$385. Add. Anndtation :—Consd. Re Hayden, Pask 


; wv. Perry, [1981] 2 Ch. $33. 
“9408. Add. Annotation :—Co 
. »t. Wood, [1981] 1 Ch. 357. 


8511, Add. Annotation :—Consd. Re Dale, Mayer 


- v. Wood, [1931] 1 Ch. 367. 


8534a.:-———.}-—-By his will testator gave all his 
reaiduary real & personal estate to his trustees 





: ab. “ Farm ”—Lands owned not farm 
in local sense.t—-Rea McCaie 
Tere. 


Epttttes Ok Sven ba | 

W. W. R. 573.—OAN. 

PART XVI. SECT. 19, SUB-SECT. 1. 
ow .J-—ROCHE &. Racuyg, [1930 

tD°L Boe Cae ta 

PART XVI. SECT. 8 SUB-SECT. 38. 


. T10& xxvi. ——.}—Testator by his 
will his — to y the 
residue ot hiss sexate among hia children, 
the: d to be vested in 


: years of 


ter contained in the eit 
from bere 


Tie = -j}--By 
qlause of ne will in question herein the 
testatrix gave her “entiro ostate,” 
‘with certain exceptions, to her brother. 
The will then went on to provide that 


her brother ‘ the 


ni 
cree ca sonal an abaolate estate, not 
merely a life interest, & the pitt ¢ ayer 


niece was void.— Re Ros 

. ROTATE, » 980) 8 WW W. ho 609; {1031) 
é. aa 03; 
‘ ww. 11930) . 2 Dx tn 

R. 935. 

PART XVI. seo. ts, SUB-SECT. 6.— 


: dena dD. L. Re 178; 
“hist oR 340.--0 
_PART XVL SECT. 19, yo 6.— 
i A. (DL 


gk ———.}<Re Becuaresn, (1928 
ops Be wil 62 0. L. R. 696.—0 . 
“PART xvi ‘sEor. 19, sUP-AKCT. 6.— 
gah = Remainder to “ 


i, Rema 
| mB oe Bo 8), “sah r D. L. 





as. psn: Rel. Shaw v. 
e (1038), 141 L. T. T. 405. ws. Public 


LEEMAN, Okaconv. GoopMAN, 


ned. Re Dale, Mayer 





Vol XLIV.—Wills, A al S--883ts. 


Jo. 116; 87 


upon trust to pa 
to his wife for) Aa & after. 

: trusts for sele & to divide the t 
two equal portions, one to be paid to eto his son: 
A. & the other on certain trusts : 
daughter B. & her children as therein men- | 
tioned. By a codicil testator, after reciting - 
that since ‘the date of his will he had pur- 
chased a freehold house, devised the same on 
trust for his wife for life & on her death for 
E. for life. 
on these events happening to sell the oe 


rents, p 


trusts for his 


He then directed his trustees 


& ‘‘divide the proceeds thereof 


the principal shall be equally divided 

among their lawful issue as they shall 

severally attain the age of twenty-one 

years, & in case any of my daughters 

socio not i ictaae th or have any lawful 

their decease such 

oo sh nae be equally 

ided betweon her survivi sisters 

a thets heirs ’ :—-Held : each daughter 

took not a life interest merely but an 

Bbaorute interest.—Fte LLOYD, POWELL 

RIcHARDSON (1089), 54 N. B. R. 
336. —CAN. 


PART XVL. SECT. la SUB-SECT. 8. 


oe _—__ Te stator gave to his 
e the whole of his estate ‘“‘ for her 
sole use as long as she may live,’ &, at 
her death, to nieces & nephews “ what 
shall then remain over of my estate”: 
-—Held : no more than‘a life estate was 
a, but tbe description ‘*‘ what shall 

remain over of. my eastate”’ 


adequets!y i:aplied a power on the 
nh of te widow to encroach ou 


capital Wat vemained after her 
aonchinente pansed at her death 
under <b — to hi nephews & nicces. 

—STA art Bink COMMERCE, 
(1928) 3° D L. R,. 651; 640.1%. R. 69. 


PART XVI. _. 1B) SUB-SECT. 8.—- 


$164 {. dissoupd first donee takes 
absolutely— pel it my, Borate thut 
may be 2 pe ip over o}—-A 
mortis causa settlement, ay w ch 
testator conveyed his whole estate to 
pes stepdaughter K., whom he also 
ointed hir sole extrix., contained 
ti provision: ‘In the event of T. 
surviving his sister, the said E., the 
revenue ws the residue of my catate 
t may be remaining over at ber 
death sball fall to the said T., but in 
liferent for his liferent ure allonarly, 
& at his death to RY own hoirg whom- 
E. survived testator, 
j settlement by 
her whole estate 
to her brother T., who survived hor. 
At the date of her death ehe till re- 
tain in her possession, in their 
certain securitics which 
belon to the testator, & a 
* | deposit t representing nor ene 
belonging to him which she had 
In a question between T.. 
universal legatee, & ars 
whomsoever 


soever in fee.” 


& the right of 
ee ee tid: mae ar iio 
above quo was to 
Pie abaotute " originally made by 


testator to I. ht of consum tion 
of teatator’s estate her : 
, a8 ds in question 
id ‘ication ar of eM 
en On ; 
estate, they - pawl “tn terms of his 
settlement, aa residue of his sstate 
e as vigbt of lferent. in tecont subiect 
eavyYsIDE eo. Sanrrp, (1929] 8. C. (Ot. 


of Sess.) 68.— : 
pe 17 


remaining t 


between the children of ‘my son A bg beet! 
daughter B.’ ”’ 
child, a son. 


A. was married, with one 


B. was also married, & had six 
children. A.’s son having died, his | : 
personal representative was one of the d 


lente henna atten een emma dmnai atin ean meaeainn oe neneiatinenaaeeimeem ane aediaie eam ns 


; bah eee se! ee rg tts an il 

utely— over of “ tv 

Toceioe gavo to his wife certain pro: 

perties, gr at her dente a" oie was left 

was to go over to’ al 
& the will further Teecten rin 


ite & y iesbienie 


er death Can Ge 


a 


wite was to have “the power: to yn 


what she likes with ’ the property, but 
what reinained at the d ea act the wife 
was to go to the ter ~~ 


Held: the wife ad nee e® an 
absolute interest in the property, but 
took an intorest for lifo with power to 
dispose of the wholo or p of the 
corpus of the property, & that on the 
death of the wife the granddaughter 
took any pati of the property undis- 
eee of, -- ae picANa oats 1929) BS. A. 


PART XVI, SEOT. ar SUB-SECT. 9.-- 


$200 il. — — hare beaROn, PEARCE 
v. Prankon, [1027]. A... R.397.—AUS. 

8202 il, ~~~ ~-----) --—-.]—PUBLIO 
LN at v. Witt, (1928) N.% lL. BR. 


‘mone 
e tT * 


PART XVI. SECT. a ial 10. - 
a : 


8256 x. es ©. gave his real & 
ersonal catata to bie wife, J. ‘for 
he use & benefit of herself & our doar 

daughter, K.’’ & upon the death of hix 
wife the whole of his ertate was ‘ to 
revert to my dear daughter, E. afore- 
sald for her solo use & benefit,” & 
he appointed his wife sole executrix. 

estator died In 1904 & HH. died in 
1911:—Held: the gift created a 
joint tenancy, & J. took the whole 
gift by survivorsbip.--Re CHAMBERS 


PART XVI. waar he 19, SUB-SEOT, 10.— 
C. (a) it. 


$515 iv. ----.J—Tesatatur, by hir 
will, gave one- fourth of a section of 
land upon trust for hie son G. to use, 
occupy, & enjoy for life, & us to the 
hree-fourths, upon shutiar 
death of pee epee children ‘ tke the 
eath of the c n respect ve 
1 directed the trustees to vey poe that 
yrtion gf ue section {nu which each 
bad a life onsesaed 


terest, & to stand 
of the eens from any euch sale on 
trust *‘ for all my grandchildren bei 
jesue ’’ of "che four children ‘‘ who shall 
live to a the of twenty-one 
years share & share alike.’”’ There was 
also a mn to use the whole or 
part. ot the mooie for the benefit, ete., 
+3 all or any of the children of the four 
respectively whether of tull 
aoe OF Got. The residuo of the estate 
was given to the four children or such 
as should be alive at the testator’s 
death share Kk 5 alike. 
andchildren ‘ed fn the lifetime of 
ne ae ee Aunt such be wee @ 
of the proceeds o: four 
to | he pian of life 


t.--Re BAULDERSTON®, 988) 
Ss. A 8. R. wire “AUS, : 


Gases St84a—007la, ENGusE AND Exeree Dicrst SUPPLEMENT. 


to the summons. One of B. ’s children, a@ son, 
‘algo died, & his legal nal representative 
was also a deft. :—Held : although on the 
authorities a gift to be equally divided 
between the children of A. & B. ought, in 
the absence of surrounding circums 
to be construed as a in equal shares to 
the individual B. & the children of .A., the 
construction must in each case depend on 
the particular context & all the surrounding 
circumstances; the gi in the codicil 
included all testator’s grandchildren, both 
A.’s & his daughter B.’s children, & accord- 
ingly the proceeds of sale were divisible in 
sevenths.—Re DaLk, MAYER v. Woon, [19381] 
1 Ch. 357; 100 L. J. Ch. 237; 145 L. T. 682. 


$552. Add. Annotations: s—As to (2) Folid. Re 
Prosser, Prosser v. Griffith (1929), 167 L. T. 
Jo. 307. Consd. Re Dale, Mayer v. Wood, 
[1931] 1 Ch. 357. 


85538a. ———.]—-Re Prosser, PROSSER v. GRIFFITH 
(1929), 167 L. T. Jo. 807; 67 L. Jo. 346; 
[1929] W. N. 85. , 

| ST kaa i—Consd. Ite Dale, Mayor v. Wood, [1931] 1 Ch. 


8698a. ——.-.]—Testator executed a codicil to his; °- ynder 
play whereby he revoked the appointment of | ' gaid trust; 
executor & appointed another in his; : 
place, revoked a specific devise & bequest & 
eclared certain other trusts of the property 
comprised therein, gave certain directions 
s trustees, bequeathed pecuniary legacies 
additional to those in his wil’ & declared that 
the power of appointing new trustees should 
be exercised by the surviving & continuing 
trustees, & in other respects confirmed his 
will. On the same day he executed another 
codicil in almost identical terms, the only 
material difference being that a blank left 
in the amount of a legacy in one codicil was 
filled in in the other. The two codicils were 
attested by the same witnesses & placed in 
one envelope, which was sent to a bank for 
custody. The testator at a later date 
executed another, which he described as a 
*‘ third ’’ codicil to his will, & referred therein 
to his will & codicils :—Held : 
codicils of even date were duplicates of one 
& the same instrument, & that the legacies 
thereby given were substitutional & not 
cumulative. — Re MuicnHEernt, THomas  v. 
Hoskins, [1929] 1 Ch. 552 ; 98 L. J. Ch. 197 ; 
140 L. T. 686; 465 T. L. R. 248. 
8836. idd. Annotation : -—Apld, Re Hayden, Pask L. J. 
v. Perry, (1931) 2 Ch. 333. lll; 


oomtemannantnemnalond 
toe Pt a a et Sm 


PART XVL. SECT. A SUB-SECT. 10.— ; attain 21 years of age without 
see C. (b) i. - rapeleted es Ploegh © aouters 
——.]—Re_Crossy (1925), coon who were at tho be 

21 7 ewe testator & still were under 21 years of 
: tas: b. Pee ee were entitied to the dividends on 





90712. 
stock to 


the two to th 


a prea emet 


PART XVI. SECT. 20, SUB-SECT. 8, the acath of teste oe ie dee 
—A their respectively the of 
9060 v. ———.]—In case of a veated Ape She se TRG. PER DOSTATE (alta), 
legacy payable at a future time, there 1 931 D.L. R. 445; 1 W. W. R. 
fon the teatdae Masmcrn Rewseasr | sion ait 
ta @ —MANEKSI TL ov 01 vi. ——~ .}-~-SINGER vt. SINGER, 
v. NANABHAPCURSETI1 (1928), 1. L. R. slate a 
$8 Bom, T2h-—-IND, ) Re | (193113 D. L. B. 449,—CAN 


48 Fea gosh otpetator’s, wil 
PART XVI SECT. 90, SUB-SECT. 3.— | mont Mt P aebes, & 4 tte coda couch 
pro 


9101 7. -—— J Bequeet of a certain 


property. compris 
amount of stook in-a to each of the eatate, & investment of the pro- 
nephews & nicoces rox tator ‘‘ who & ent of the interest for the 
shall be alive at the time of my death | maintenance of his Babes & daughter 
& & who shall attain the > | until A., who, | 

eld: in view of o provisions not enine nee a1 T youn of &, 
of the will, to be vested su only | onA.a sot a Wt yal beers ; 
to being divested on death before aa payment of $400 of in 


8840. Add. Annotation :—Consd. Re Hayden, Pack 
‘. Perry, [1981] 2 Ch. 888. : 


9015. Add. Annotation:—Retd. Re Alston Roberts. = 
'Westa’ Settled Estates, [1928] W. N 


9016. ee Citations : :—affd. [1929] A.C. 818 ; 98 
h. 251; 140 L. T. 444; 46 T. L. R. 
208; 73 Sol. Jo. 92, H. L. 


.J—Testator bequeathed | & sum of 
to trustees, upon trust, 
‘years from his death, Pit the law gout alisw. 
or, if not, then during the lives of his two. 
sons, & of the survivor, & twenty-one years 
after his death, to lay out the dividends in 
repairing & insuring the houses, etc., on his 
farms, called H. & S., it bei 
that, upon no account, should the timber of 
such farms be cut down during the said term 
of sixty years, on pain that the 
cutting such timber should lose 
in the said estates, as if he were dead, & 
upon trust to pay the surplus, if any, of the 
said dividends, e 
for the time bein 
his will, during the continuance of the 


uring sixty 


his desire, 


erson 80 
interest 


ete ually among the persons 
gin possession of the estates 


& immediately after the expira- 


tion thereof, to transfer once moiety of the 
said stock to the person then in possession 
of the H. farm, such person being one of his 
sons, or a descendant of a son; but if not, 
then to the descendants of testator’ 8 brothers 
& sisters, & to pay the other moiety in like 
manner to the person in possessior of the 8. 
farm. Testator devised the H. farm to the 
same trustees, in fee, upon trust for his son J., 
for ninety-nine years, if he should so long live, 
remainder to the use of his first & other sons 
in tail, with divers remainders over. 
Testator devised the S. farm in lik 
for the benefit of his son H. & hisissue. J. 
& H., & their eldest sons, barred the entail 
in remainder in the said farms & resettled 
the same, &, the stock having been trans- 
ferred into ct. under Trustee Relief Act, 
petitioned for the payment out of the fund 
em :—Held : 
for the benefit of the sons & their issue, the 
iod for the enjoyment of the capital’ had 
basi accelerated by 
which had determined the restriction against 
cutting down timber.— Re CoLson’s TRUSTS 
(1858), Kay, 138; 
Ch. 155 ; 22 L.'T. O. S. 183 ; 2 W. R. 
69 E.R. 57. 


e manner 


the fund being intended 


barring the entail, 


2 Eq. Rep. 25%; 238 


wife annually during her life, & then 
provided thet. ‘“‘any money 

after the payment of aad $400 8 

be equally divided omnes Bd aro Hoare 
the issue of any decease 

parent’s share. On the soa “of 
wife the whole of my iy property 
be divi een dren (the 
7 ohild. ahall ‘be 


EaatTeen Trost Oo., {1988} 
30.1 L R. 834 +. [1998] S. C. R. ae o 


PART XVI. opine — a 





9840, ‘Add. Annotation :—Distd. Gena athy Pilla 
wv. Alamaloo, [1929] A. C. 462. ran 


‘9571a. . / ae will provided that at the 
expiration of twenty-one years from the 
death of testator a trust fund should be 
divided into five shares, that one of such 
shares should be paid to each of testator’s 
four sons, & that, in the event of any of the 
sons dying before the period e xpired leaving 
a child or children, such child or children 
should take the share to which such son would 
have been entitled if he had survived, & in 
default of issue of any son, the share of such 
son should be payable to the surviving sons 

. equally :—Held: the child of a son who died 
before the expiration of the period was 
entitled only to the one-fifth share which his 
father would have taken, & was not entitled 
to participate in the share of a son who died 
before the expiration of the period without 
issue.—-GANAPATHY PItLaAy v. ALAMALOO 
[1929] A. OC. 462; 98 L. J. P. ©. 109; 141 
Iu. T. 48, P. C. 


9615. Add. Annotation :—Refd. Parker v. Judkin, 
[1931] 1 Ch. 475. 


9849. Add. Annotation :—Folld. Re Graham, 
Graham v, Grahain, [1929] 2 Ch. 127. 


10,013. Add. Annotation :-—Generally, Refd. Te 
Hayden, Pask v. Perry, [1931] 2 Ch. 333. 


10,020a. ---—.]—-In construing a devise of real 
estate to a class of persons: ‘‘ or their issue,” 
the words “ or their issuc ’’ must be read as 
words of cartier & not of substitution, the 
word ‘‘ > being construed to mean ‘* &.”’ 
Therefore a devise of real estate to be cially 
divided between the sisters of ( sisters of CO. ‘or their | 








ene CC LA LL SEY 








PART XVI. SECT. are) SUB-SECT. 3.— | tho 3.—— 
F, (a 





9885 _ sv. -}—Testator. 
devising a life estate to his wife in a | Contingent, & if the 
should dio in 


certain propery: directed that upon 
her death same should be sold, & the 
proceeds, along with those from the 
vale of another property, invested, & 
the principal & interest divided equally 
between named grandchildren ‘or 
the eurvivora of them In equal shares 
ae soon as the youngeat surviving one 
shall have attained the ago of twent 
one years’ :—/Hield: wu grandc d 
one before the youngest surviving 
C 


nar a 
D. L. 


f i. 








10,175. Add. 
10,177. 
10,205. Add. Annotation :—Folld. 


10,427a. 


ee ers 


the survivor of fhe 


ee a ene ne Renown oo ney 


' children, houtd 
have reached the age of 21. In 

after | Ineantime the Tegacies Si ro ome ae 
our 
minority, the 
legacies, or such portion of them aa 
should have accuniulated, would revert 

to the devisee of the 
fl93il 7 W. Ww 

. 1002.---CAN. 


PART XVI. SECT. 2 SUB-SECT. 3.-- 


their 


land. -—-ffe BARD 


Bequest to such daughters 
“aa shall be spinsters. “}-—~Re GOODGER 


Vol. XLIV.—Wills. Cases 9840—10,487a.: 


issue ’? was held to confer upon each of the 
sisters of C., of whom there were three, an 
estate. tail in one undivided third part Re 
HAYDEN, Pask v. PERRY, [1981] 2 Ch. 838. 


10,165. Add. Annotation :—As to (1) cara : a 


Graham, Graham v. Graham, [1929] 2 


127. 

Annotation :—Folld. Fe Graham, 
Graham w. Graham, [1929] 2 Ch. 127. 
Add. Annotation :--Folld. Re Graham, 
Graham v. Graham, [1929] 2 Ch. 127. 
Re Graham, 
Graham v. Graham, [1929] 2 Ch. 127. 


10,427. 4dd. Annotation :—Folld. Gilmour v. Mac- 


Philamy, [1980] A. C. 712. 


-————.]—-The word “ survivors * in a 
will should be given its natural & ordinary 
meaning unless the context necessitates or 
justifies a departure therefrom; it is not 
enough for that purpose that the natural & 
ordinary meaning produces what might 
appear to be a capricious result, or one not 
in accordance with a logical scheme of dis- 
position. Testator directed that the income 
of the residue of his estate should be paid 
to his nine children in equal shares for their 
respective lives, provided that if any of his 
children should die without leaving issue, 
or widow or widower, the share of the child 
so dying should be equally divided among 
the survivors upon the samne trusts & con- 
ditions ; & that after the death of any child 
his or her shave in the residue should be held 
(subject to a provision for widows & 
widowers) for his or her children equally :— 

Meld: upon the death of a child of testator 
upmarried the issue of a child who had died 
earlier were not entitled to partic ipate. _ 





Se ae ene ee nT a eit tT oe 


& cach dying fitieiata :—Held: at. the 
death of testator ha isp a vosted cstate 
was created in any child thén born to 
his son & 1D. subject to be aiveartod 
In part as other children were born; 
& tho widows, or personal reprosenta- 
tives of tho sons who died before 1), 
would take the husband's share unless 
there was ixsue, in which case the issue 
could be substituted forthe fathers the 
vift to the children of D. war deter- 
minable only in one event, their death 
Jonving fasue, an event which djd not 
happen. — Re Suarn, (1928) 1 D. l RK. 
179; 610.5. &. eae ~CAN. 


child ven 


RN. 263; 2 


hild attained the age of twenty- 1925), 21 Tas, L. R. 17.—AUS., 10, 073 ~~. -Re McDOwgELL 

one yoars was not entitled to a share. ade ; ~ " Iara tic, (19s) 1 2 Ww Ww. Rt. 574.--- CAN. 
PUB vRLe TRUSTEE vt. BOWYEN, [1929] | PART XVI. SECT. 23, SUB-SECT. 3.-— 

N. ZL. R. 438.—N.2Z. B. PART XVI. ase iA SUB-SECT, 2.—~— 
ART a ees @752 xxv. -—-—--~-.J--Re MAYRELLE 

P XVI. sacs ise SUB-SECT. 3. Fox v. EQuiry y Ane TENS, EXEC as a0 gat a ead LR eaeel Lia ek dh 

GRNCY GO 4TD., 10 ‘ -—-He « ’ . 
-—Roacn v. Roaci, Bo. T1928) Argus oa a K3. AUS. 11922}S. FR. GQ. 163.-—-AUS. 


. R512; 3$DL R. 374.- 


v5 
esi) 8. C 
CAN. 
PART XVI. SECT. 3 SUB-SECT. 3.—- 


9508 vi, ——.]—A will rovided for 
& legacy to each of four children, “ to 
be d to such of the bencficiaries as 
they shall become of age,’’ with a gift 
over to the surviving children in the 
event of one or more of the children 
dying before becoming of age, & with 
direction that the 1 fes should 
te paid out of the proceeds of the crop 
grown on 4 certain quarter section of 
. ee was devised to one J.., 
with the direction to the exors. that 
' the oonveyance to her should be made 
| Bpon completion of the payment of 
pea BE Tock -—Held: said legacies 
is be looked upon as a provision 
for the benefit of each child 
oh child attaining 
, & there vehi be no vesting 
: until the children, or 


ae 


PART XVI. ECT: a SUB-SECT. 2.-~- 
- (ec). 

10,073 1. Death in lifetime of tenant 
for life. }—Testator dying In 1898 gave 
to his daughter-in-law the use of a 
property for Hfe, with the right to the 
cexors. to sell the propery & to pay hor 
during ber Hfe the interest on the 
proceeds of sale, & after her decease 
to divide the principal among the 
children born to her & his son,’”’? & in 
any event after the death to sell... 
such property ...& to divide the 
proceeds among such children, the child 
er children of any anch child or children 
of thefrs deceased to receive in equal 
parts the portion of such deneased 

rente’ -share.”” The daughter-in- 

ave D., ce in 1926, her husband having 
redeceased her. Five children were 
born of the marriage, three of whom 
urvived D. Two sons predeceased 

her. each leaving a widow but no issue, 
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PART XVI. aad Rie UB SECT: 2... - 


10,401 x --fostator by 
bia will directed his trustees to dfs- 
tribute the income of his residuary 
estate amongst hia children iu equal 
shares for the terra of their respective 
lives provided that ff any of 
children showid die without leaving 
lawfu) issue or widow or widower 
living at the date of death of such 
child the share of the income of the 
eb'd so dying “shall be equally 
divided amongst the survivors upon 
tho same trusta & conditions .. .7"3-—~ 
Held: the word “ survivors ’’ must be 


wee te ere 


interpreted in its ordinary meaning & 
the share of a child 60 d m: be 
distributed only amongst the actual 
brothera & sisters then survi ; é pet 
>. 


chid.- Pree ates ary) v Fox 
29 8. 249; 46 N. 8B. W, 


« id ° 


W.N. 85.—AU8S. 


Cases 10,074 —10,968, ” Swonseat AND. Empmez Diexsr St 
Grzmovr v. MacParamy, {9801 AsO, aa oat 












148 L. T. 606; aud nom. Re MACPRILLAMY | 6,120, ought to be added for. 
)s Gumoon e.- v. MACPEILLAMY, “99 - computation to the capital of the: estate, 
J. P. O..199, P.O. , . walued as atthe death of the ergrecalind &., 
10,752. Add, Annotation :—Consd. Re Mansel, deducted from T. M.'s share in the a 
Smith v, Mansel, [1980} 1 Ch. 852. | amount of capital 0 arrived at, & “the - 
10,7864. Add. An -—-Consd. Re Mansel,| «Ss: annual income ought to be divided ‘between . 
* Smith rp nein 2. ere her four children & their respective isene in 
v. Mansel, [1980] 1 Ch. 85 | | - the proportions of thetr ve share: 
10,766, Add. Annotation :—-Consd, Re Mansel,| — er stixpes of capital so aon ote | 
40,767. Add. Annotation :—Folld. Re Mansel, 99 L. J. Ch. 128; 142 L. T, 28 . 
Smith v. Mansel, [19380] 1 Ch, 352. ; 10,768. ‘Add. : dant ion eas ibe: 
10,767a. .}—~Testatrix by her will directed | =~ Smith v. Mansel, [1930] Ele, Re SB2, wae 
that her residuary estate should he held by 10.769. Add. Annotation :-—Consd. Re Mansel, 
her trustees upon trust in four equal shares. , Smith v. Mansel, [1930] 1 Ch. 352. 2? 


for her four children for life with, remainder es 
over. By the third & fourth codicils to her | 19,770. Add. Annotation :—Consd. Re Mansel, 


will testatrix declared that two sums, Smith v. Mansel, [1930] 1 Ch, 352. =. 
amounting in all to £16,120, which she had | 10,771. Add. Annotation :—Expld. Re Mansel, 
advanced to her son, T. M., should be de- Smith v. Mansel, [1980] 1 Ch. 3852. 

ducted from his share, & that his share | 10,772. Add. Annotation :—Consd. Re Mansel, 
“chee a fee ea haps the phe of Smith v. Mansel, [1980] 1 Ch. 852. | 
er other children by that sum. The value | 19 943, 4dd. Annotation :—Refd. Ganapathy Pillay 
of the estate of the testatrix was easily v. Alamaloo, [1929] A. C. 462. pany y 


ascertainable as at the date of her death :— 
Held: for the Py ose of the division of the 10,983. Add. Annotation :—Refd. Re oe 
actual income of the residuary trust estate| , Graham v. Graham, [1920] 2 Ch. 127. 








PART XVI. SECT. 28, SUB-SEOCT. 1. | the estate,—IJn the Will of ANTHONY | equitable in the circumstances to do £0 


: ». | HEADLAM (1925), 21 Tas. L. R. 27.— | is not judicially exercised unless 
Moning of ee able ca bis AUS. object, intent & spirit of the Act are 
will, atte: certain property upon his observed. Jf a bigher ct. is convin 


children, & furthor directed as follows: | PART XVI. SECT. Fi Bte RUS RECESS: hepa the judge o of first instance did not 


“& if any child of mine shall die with: | take a pro ew as to the scope of, 
out leaving a child, who being a son, | ni. —— Payment by way of income.) | & the applic plication of the ee oon 
shall attain the age of twenty-one | —Held: the quarterly payments sha Da yt the cane es may & 8 ow | 
years, oF being a daug hter, shall attain | having been made not as permanent sey pie ris eae eae ot. is 
that. age or marry, thon the share in | provision for the daughter, but in lieu | #088 a e acts 0 a the par: 
tho Be ttled fund, whether original or of the income which would have arisen shrenee| nese euch that it was nS 
eT ae ees eee, Ne | ore ee he tectatt's Septal catatey | tho Act shouldbe exorcised, 1e may 
Bhall be beld in trust for my other chile ortion of the r’s estate, 

in such shares ag shall correspond with Ph hey did not fall within the pene intervenc. In such cases the order 








their respective original shares.” Ono ovisions of the will.—Re CLaR made would be pan on @ wrong 
teatator’s sone died clildlesa : after- er LARKH v. STURT, (1929) V. L. R. B40: : principle. 4 A Praia 1 rreleges ot. a ; 
wards, ancther died, leaving one child, | [ 1009) Argus L. R. 319.—AUS. CONVILICE a on & ; © Figg Me ie 
who attained twonty-one years of ago ; iueemeNt b un Hid appea. - early 
aftor, a third son’ died” childless :-—- PART XVIL. Pe Rete  tesT a WW ee 
Held’: the use of the word “ other ” $89: Pe Mo penmonte. ; ; 


in the accrucr clause did not import stick. De its Blale 
at the c or childron, referred to 

therein should survive the point at age Matyas real ontate in in Od 184.—~ | 
Neertion: Tipo, roche teal taghr ute Held: the authority of the ct. to make Font y Maintausiee Ace eB, Ge 
third son, the offect of the accruer | 80 order did not, & could not, directly i084 the provision, which the fe 
olause upon his share was to require its | OF indirectly be made to extend to the uthoris ee make in tho piece 
division among all such children, or | real property of the testatrix situated | Cranks stated in rect. 3. ia“ such pro. 
their representatives, of testator, as | in New South Wales.—Re OSBORNE, | vision as the ct. thinks adequate, just 
has not alroady died without leaving | 11928) 8. R. Q. 129.--AUS. & equitable.” The conditions upon — 
any child who attained twenty-one To redraw will.}—On | Which this emgpershied rests are that the. 


ALEER, 
Tostatiix“aiod | (1080) 4 DL. Re 045549 BO. Re 














years of age, or who being a daughter, : rson whose estate is in question has 
eT ae ean oe, 30), Testaters oPrarily “Miatotenance Act, Sied leaving a & has not made, 
Areva L. HR. 380; 4 A. L. J. B36. H. 8. B. C. 1924, 0. 256, the ct. has no ‘by, that will, in the opinion of the 
AUS. ser to redraw the will & dispose of judge, | jedoquate . Peyaon for she 
** pro euppo: ® of: 

PART XVI SECT. 31, SUB-SECT. 4. Seater era he & just, the wile, husband oF ae as Sal? the | 

Whether release of peice & Hare, p28) 8 DL. R. $3t : on 

tatty. "= Tostator devised all his | [1928] 1 W. iW 737; 39 B.O. R. application is nnde. 

ueathed all his residuary | 474.—CAN ‘proper maintenance 3 oa port a 

Secon eatate to his trustees In trust & question to be det With 


soll the same & divide the proceeds gi. ———.]}~—Testator’s Family Main- | reference to a variety o P cirsmmuteicen “3 
into eleven pers & pay one of such tenance e Act, R. 8. B. C., 1924, was not | It cannot be limited to the bare neoeast. - 
parte to w & each of his ten | intended to authorise the ot. to make a | ties of existence. For ie st eae of, . 

“7 bnt only to alter | arri 2 


chil he Pp ed : new will for t, br ving at. a 
pecare. that the share of any child of | the will in eo far as might be necessary ; whom Nives he romonabines 
Peg Hon reasiduary ostate shall be | for the proper maintenance of testator’s | ing to the 

suble eduction, therefrom of any | wife, husband or sags It is always 

sum oe pg owing by her or him to | a  Letongg of fact ateh case | judicious f 

Slee ee os ony aim oe sane y dergpe et gee ge ag riggers 
yable upon guarantec be eo; & with reapeoct 

made or to "heen ate by me or nistor bed 














dies nt 

a1 E1396. Ne. 10 a sore: of te Nakae 
paid off thia sum to the bank 1 te accord 

snot with ~s said toe sw Eald 


zr of he en the whole ole of hie dee | aa 


So the situation of others having 

ioe nt. Apel ini th ante 
oa ant.. Applying ese princi 
 ¢@ the cfroumstanocea of this Sane Gere 


the only. daughter of the deceased . 


t an ‘application under the Act 


for an order directed against his accond | 


; sole beneficiary under the will :— 
Held: the judge was right in decidi 
that the widow should to called” ape 
to. forego part of her annual income in 
oplar to Pr ne Brovielon for the 
gener v, ¢ ERMOTT, 
gsi 8 o: R. 94; [1981) 1 D. L. R. 


hh i. ——_ —-.)-Re Horrman 
[1981] 1 W. W. R. 293.—CAN, : 
ki—— ——.,;—On an application 
st Family Protection Act Field : 
ng into consideration the value of 
testator’s eatate, & the facta that of the 
appeta. three were adult sons capable 
of maintaining themselves, & the fourth 
was a daughter who waa belog main- 
tained by her husband, & that the 
daughter benefiting under the wil) had 
cared for testator through a long fll- 
ness & waa left with her invalid mother 
to care far, the claims of said daughter 
were paramount, & what was left. to 
her waa none ton much, & the applica- 
tion should be refused.—FRe CAVANAGH, 
[1930] N. Z. L. R. 376.—N.Z. 


1 t. spare) sa sos provision 
wae made in a will for the oaintenance 
of teva of testator’s children J. & M., 
&, further, special provisio. was made 
for the sharing of the estate by J. & 
«+ & no provision was made for a 
third child, W., barn after the date of 
h Held: the power of the ct. 
was limited to ordinary “ maintenance 
& support,”’ & on the facts, that one- 
third of the net income from the estate 
from the date of the marriage of the 
testator’s widow war a rearonable 
allowance,—-Jn the Estate of Lape 
(1925), 21 Tas. L. R. 18.—AUS. 


3. -—— ——- Pover to reacind or 
‘after order—Whether increase in benefit 
authorised. }—The power conferred upon 
the ct, os Testator’s Family Mainten- 
‘ance & Guardianship of Infants Act, 
1916, a. 6 (4), to “rescind or alter” 
any omler making provision under that 
Act, doer not extend to authorising an 
increase to any benefit that has been 
awarded to an appct. upon an origina] 
application — He MOLLOY (1928), 28 
8S R.N.S. W. 546; 45 N.S. W. W.N. 
142.—-AUS. 

1 ifi. -}-On an application 
by a widow for relief under Testator’s 
Family Maintenance Act the ct. should 
not attempt to make o new will or 
speculate as to how the estate might 
have been better divided, but should 
merely determine whether in view of 
the widow’s needs & the property left 
by the testator he has made adequate 

vision for her proper maintenance 
~& support. Its duty is to place itself, 
tn all respects, aa far as posaible, in the 
preition of the testator, & to consider 
- whether or not, having regard to all 
| existing facts & surrounding circum- 
" gtancea, the testator has 











Must be taken into. 


ng um 
been guilty ! 


Ww. W, R. 8 SB 4 D. L. R, 308.--OAN. 


ni, —— Eztension of time for appli- 
cation under Act—When oud, -— 
whee homer has pat one & aus 
excusable delay an application under 
Family Protection Act, 1908, for 
extension in time will be refused unleaa 
it clearly appears that to refuse {t would 
in the circumstances result in manifest 
injustice.—SHEEHAN vt. PURLIC TRUS- 
TEE, {1930} N. LZ L. Rh. 1,—-N Z. 


ri, -~}—A widow 
re-married, & thereupon, the exors. 
applied for the rescission or variation 
by reduction of the ct.‘a order :— 
Held; (1) the order was not un- 
appeulable merely because stated to be 
until the further order of the ct.; 
(2) not having been appealed against, 
the effert of the order was to preclude 
the ct. from considering whether it wag 
beyond the power of the ct. to make 
aba for the maintonunce of a 

tator’s widow by a series of poriodi- 
cal payments extending until after 
her ro-marriage ; & (3) conetdoring the 
matter as one of discretion onty, the 
re-marriage of the widow did not. of 
itself constitute sufficient reason for 
tho rescission, variation, or suspension 
of the order.—Re Rornerr Co.i.n 
(1929), 20 8. R. N. 8S. W. 548; 46 
N. 8. W. W. N. 169.—-AUS. 

r ii. —— In receipt of 
maintenance under separation deed, |--- 
A wife who was compelled in 1912 by 
her busband’s misconduct to leave bim 




















‘Vol. XLIV.- Wilts,” 


of a breach of the moral duty which a | v. PERPETUAL TRORTERR, ExpouTORS 
Just, not. a loving, husband owes & Acmnoy Co. oF TasmManta, LTD. . 
Wife, &, if it fnds that he has heen so | (1995), 21 Tas. L. R.6.—AUB, 
guilty, to make such an order as @ (p. 1990) H. —— Upon what pro- 
appeara to be sufficient, but no more y allowance c ed.j~—An order 
Regen ee he Tamrane ers seas 1" ; ne " <5 vd | 
FAMILY MAINTENANCE Act, [1929] 2 Teeretone’ eindaddeh almost: 


property consisted 
eral eatate, Testator, by 
in addition to the. weokiz 3 
allowance to his widow, had bequeath 
a weekly sum to a davghter & also to 4 
stranger in hloed. The balance of the 
income was given to a aren son of 
testator for Ufe, & the real estate was . 
lreated to be held in truat. after hi 
death for hia child or children then 
living, with gitte ovor if there were no 


wholly of 
fa will, 


such child :—Held: in fixing t 

burden of the provision made by. the 
order the whole of featator’a real 
sree tied mete “aut 
pro y eettled suocewlvely within 
scot. § (2) of the Act.—Re SMITH, 
(1928) &. A. S. RR. 824.-—AUS, 


@ (p. 1290) itl, ——- Eridence admis- 
sible againal applicant.) --Statemonts by. 
testator having reforance to particular 
terms of bis. will & tostifying bldeanle 6 
& not merely by inferanoe, to the sta 
of his udnd which prompted tho 
making of his will in the form in which 
itis, are admissible agatust an applicant 
maintenanoe under Testator’s 
Family Malntenanco & Guardianship 
of Infants Act, 1916.--—Re Hart (1929), 
30 8S, RON. S. W. 165: 47 NL 8. 
W. W.N, 05.---AUS. 

@(p. 1290. iv. -—— Ttme for making 
application-~ ierlension af Ume— Before 
distribution---Cranafer of part of estate 
to  benefictary dani ints att he [3 to 
amount to partial distribution within 
Famtly Protection Act, 1808, a. 33,. & 
for extenston = therefore 


or 


applloation 


agreed to take from: him £250 per refused .---PUALIC TRUATER Vv. Kipp, 
annum for her maintenance, The | [10311 N. ZL. Tt. b- Nd, : 
hushand died in 1927, leaving . an @ (Pp. V2N0) vy wenn wee mere Hiffect 


estate of £30000 & providing o legacy 
for bid wile of £350 per ennum > — 
Held; ag the wife had agreed to accept 
& bad accepted £650 per annum for 
her mafutenanes uring 16 
could not be said to have been left 
“without adequate rovision "for 
a Vege ie a a PHILLIPS ( 4 ai 


. RL N.S. . 191; 46 N.S, 
WwW, N. 22.—AUS. 

t f. Children domteiled aut- 
side jJurtadiction.| —~ Renefita under 
Testator’s Family Maintenance Act 
1916, are available to children domiciled 
outelde the jurisdiction of the ct.— 
Re DONNELLY (1927), 28 8. R. N.S. W 
34; 45 N. 8. Ww. . N. 5.—AUS. 


0 (p. 1299) i, — Adult am— 
Inrapacituted fram following hia trade 
tsease contracted in teatator’s em- 


ploy. the Will of JOLLUIFFE, [1929) 
« R, (Q.) 189,—AVS. 

6 {P. 7290) ii, OO ey 
Promise to hequeath land-—Improtve- 
menta made on fuith of promise.j—-Jn 
the Will of Hueurs (1930), S. R. (Q.) 


aero 


ears she 











wee ome be naan 


’ 2 


© (DP. 1290) 1. ——~-- ~———.}-—-FRENEY 


f delay.}-- Av application for an order 
that the time Vintied for making an 
application be oxtended waa made 
some fifleen years after the death of 
testator. At the thne of the death 
the estate was Insolvent, bit at the 
timne of tho application was worth 
some £4.000. Ky the will the widow 
took a Hfe estate, & thereafter her two 
ehildren took atse Hfe extates, At the 
date of the application the widow had 

agsetea of her own worth £3,700, ber 
dnughter was earning £103 per annum 
an & postaniatross, & the son bad saved 
£200 :—Meld : the delay had been 
great & ba not been satisfactorily 
explained. Furthermore, the case was 
not one where, tf an extension of timo 
were granted, an order for further 
provision out of the estate could 
properly be made {n favour of any of 
pitts.—STKVABNA v. BarurrRop, (1931) 
N. 4. L. R. 7.--N.Z. : 
e (p. 1290) vi. -~—— Costa-—Whether 
estate.}---WALKER 1. 
McDermott (No. 2). (1930) 1 W. W. R. 
45> subnom. MCDERMOIT*,. WALKER 

p: L. R. 419; 42 EL O. RR. 


payahle mu o 


(1930) 2 
3h A 


Cases 29—64, 


Eyeuise anp Empme Dicest SupPLEMenr. 


WORK AND LABOUR. . 
Part |—Contracts for Work and Labour. 


29. Add. Annotation :—Consd. Sagar v. Ride- 
halgh & Son, Ltd., [1931] 1 Ch. 310. 
30. Add. Annotation :—Consd. Sagar v. Ride- 


63. 


63a. —— 


ieee 


‘ G45, D. C. 
PART I. SECT. 4, SUB-SECT. 1. sure BROB., 
. Lease of land for term of years— 130._-AUS. 


A agreement for 
fatounnD on canoelia of lease.}— 

ANTE! v. HIMOuR, (998) 3 W.W. R. 
390.——-CAN. 


halgh & Son, Ltd., [1931] 1 Che 310. 


39. Add. Annotation :—Consd. Sagar v. 


Ride- 
halgh & Son, Ltd., (1930) 144 L. T. 480. 


58. Add. Annotation: -—-Consd. Sagar v. Pidenslens 


H., & Son, L.td., [1931] 1 Ch. 310. 


Part I1.—Statutory Determination of Minimum Rates 
of Wages. 


Add. Annotation :—Folld. Pockney v. Atkin- 
son (1929), 45 T. L. R. 639. 


———.]—An employer engaged a worker in 
agriculture for a period m Dec. 4, 1927, 
to Nov. 23, 1928, & agreed to pay him 
on the completion of that term a lump sum 
which, with his board & lodging, was cquiva- 
lent to the minimum rate of wages prescribed 
yinder the Agricultural Wages (Regulation) 
Act, 1924 (c. 37). Before the completion 
of the term, the worker re.used to obey a 
lawful order of the employer & left the 
employment without notice:—Held: the 
Agricultural Wages (Regulation) Act, 1924 
(c. 37), did not prevent the making of an 
agreement for ernployment for a fixed term 
with payment of a lump sum equivalent to 
the prescribed rate at the end of the term, 
& the Act did not entitle a worker who had 
broken his contract to demand any wages 
for the period during which he was in fact. 
i aha ——POCKNEY v. ATKINSON, [1930] 

B. 197; 99 L. J. K. B. 42; 142 L. 8. 
135; 043.P.15; 457. L. R. 689; 27L.G. R. 





he hl for summer- 


S. .N.&. W. 4253 45 N.S. W. WON 


d li. ——.}~—Whore there is a con- 
tract to do specified work for a fixed 
sum, with a proviso for payment of 
proportionate amornts, equal to eighty 

er cont. of the fixed sum, as th 


64. Add the following par 


agrap 
By an order of the ecicaivasal Wages 


- Board, embodying orders of a wages com- 
ee mittee : 


‘* Where a whole-time male worker 
is employed by the week or an y longer period 

the hours of work agreed between the 
worker & the employer in any week (excluding 
hours of overtime employment) are less 
than 50 in summer & 48 in winter, the rate 
of wages applicable to that worker shall be 
such as to secure to the worker the wages 
which would have been payable if the agreed 
hours had been 50 in summer or 48 in winter. 
as the case may be.’”’ Applts. employed one 
T. as an agricultural labourer by the week 
of 50 hours at 30s. per week. On Good 
Friday, T., according to custom, was not 
required by the appellants to work, & in 
consequence they refused at the end of the 
week to pay him his full weekly wages, 
deducting the portion appropriate to that 
day, but gave him, according to their custom, 
a small bonus instead :—Held: the above 
order was intra vircs, & that T. was entitled 
to be paid 30s. for the Good Friday week.— 
SEABROOK & Sons, Lrp. v. JONEs,. [1929] 


mens 


(1928), My |: agreed with the superintendent of ita 
logging operations to pay him as a 

bonus to his salary such amount as be 
could save the co. in cutting & hauling 
oles on the net cost of production, 
aking as a baais the figures set out 
in the schedule of the agreement :-— 


© wor Held: depreciation of the plant & 


meen I, SECT. 4, SUB-SECT. 2.—A. 


v. Contract completed im- 
Seite Where there was a con- 
ract to do certain work, c¢.g.. the 

summer-fallowing of a cortain number 
of acres, & the work has been donc, the 
contract price cannot be reduced or 
abated on tho ground that the work 
was done improperly unless there is 
evidence of specific damage.— WAGNER 
». Hert, Bi 3111 W . R. 625; 2 
D. L. I R ie AN, 
d i. pas of valus of aervices.} 
—In an action brought on a quantum 
for work done & servicos 
rendered evidence was given of an 
agrooment, not in writing, whereby 
deft. to pay a oc ain w eekly 
salary & also a- Tees of £200 at the ioe 
2 Mad years, 


pro 
Bi og he pee eye but 
to ay oe eum of £200 :— 








as © 
tho value of pitf. fa services.— 


8 done, & the balance of ewenty ee er 
cent. ‘in thirty days after complictio 

& acceptance, sompicon is a condition 
Precedent to the right to payment. & 
where the work is not completod there 
is no right to pag thes for the UH 
done as upon quantum meru 
SRERLOCK 0. POwRUL (1899), 26 A. R. 


407.—CAN. 

a iii .}—Where thore is an 
entire contract for work & labour 
containing a provision for monthly 
Payments not exceeding 75 per cent. 
of the bbe’ one which is abandoned 
by the pare iy y performing the work - 

C) 





labour, nevertheless entitled to 
sue for 75 per cent. of the value of the 
work a ig before abandonment. 


ve. Noursk (1928), 


~—M 
8. A. 8. er 230. —AUS. 
sh. Contract for loggi 
timber.}-—-MIKKELSEN Y%. Sore, 1b: arty 
1D. L. R. 760.—QAN. 
a. i doreement | pale pay bonus on 
of product: 


estimated aavt ton-—— 
WaRD v. | Depreciation of fat dear: }—A lumber oo. 


22 


equipment used in the oneal ons was: 
& proper item to mciade in the cost 
of production.— AIcKk BAXTER 
Co., [1928] 3 W. Ww. R 142 —CAN. 


sd. Necessary repairs to automobile in 
on of order.j~—An automobile, deft. . 
tN a aa was sont to pitf. to have 
repairs made. Pf. at the 
cane time made certain other repairs 
which ho thought necessary & for 
whioh he claimed payment. Evidence 
was given to cape that om previous. 
occasions repairs of a similar eter 
wore ordered & athor work done, & 
that the accounts rend paid’ 
without question :~-Held : 
titled to reocover.—CALKIN fe 
yuss FRUIT Co. Tiss), 5 59 ‘N. 8. RR. . 


PART I. SECT. 4, SUB-SECT. 3. _ 
56 il. — 


——.}—SIMPLEX MACHINE Co, | 
r. We Wei a & Co., (1988), : 


sw. _ oh 
D. L. ee ae 


86 
seein 11928). 


497; 98 J. P. 47; 4 


67. . 


68. 


68a. 


Vol.’ XLIV.—Work and Labour. Cases 64—128b.. 


1K. B. 385; 98 L. J. K 169; 140 L. T. 
L. R. 189: 72 


- B. 
5 T. 
R. 47; 28 Cox, C. C. 


Sol. Jo. 874; 27 L. G. 
586, D. CO. 


Breach of contract by worker—Whether 
entitled to wages for period employed.)—— 
POCKNEY v. Arxrnson, No. 63a, ante. 


Add. Annotation :—Generally, Retd. Pockney 
v. Atkinson, {1930} 1 K. B. 197. 


Add. Annotation :—Consd. Hughes v. Davies 
(1929), 94 J. P. 48. 


Deduction in respect of washing & 
mending.}—-Resps. employed a worker in 
agriculture upon a yearly hiring under which 
the employers did his washing & mending for 
two shillings a weck, which was reckoned as 
par of his wages. By the orders made for 
hat county under Agricultural Wages (Regu- 
lation) Act, 1924 (c. 37), washing & mending 
were not benefits or advantages which wight 
be reckoned as part payment of wages in 
lieu of payment in cash. ‘The justices held 
that no offencs had been committed, & 
alternatively th:t it was trivial. ‘They did 
not convict, & mide no order under sect. 7 (3) 
of the Act for payment of the arrears :— 
Held: (1) there was no material on which 
the justices could find that no offence was 
committed, that which was done being the 
very thing prohibited ; (2) they were not 
entitled to find that the offence was trivial ; 
the question was not the quantum of money 
involved, but the nature of what was done, 
which was something entirely subveraive 
of the Act; (3) in any event sect. 7 ‘3: was 
imperative in its terms, & the justices were 
bound to make an order for payment of to 
arrears due.—HUGHES v. DAVIES (1929), 94 
J.P. 48; 28 L. G. R. 11, D.C. 





70a. ——— Duty of Justices—To make order for pay- 


94. 

108. 
111. 
112. 
117. 


rrr | = epee eg RN 


71. 


ment of arrears—Although amount trivial.) 
——HUGHES v. Davims, No. 68a, ante. 
Add. Annotation :—Consd. R. v. Minister of 
Labour, Ex yp. National Trade Defence 
Assocn, (1981), 95 J. P. 108. 


72. Add. Annotation :-—Consd. R. v. Minister of 


78. 


74a. 


Labour, Ex p. National Trade Defence 
Assocn. (1931), 95 J. P. 105. 


Add. Citations :—affd. [1929] A. CO. 496; 98 
L. J. K. B. 373; 140 L. T. 678; 45 7. L. BR. 
306; 27 L. G. R. 249, H. L. 

Power of Minister to define ‘‘ trade °*— 
Validity of Order.}-~By Trade Boards Act, 
1918 (c. 32), s. 1, Parliament has given the 
power of defining or specifying a definite 
trade for which he may make a special order 
to the Minister of Labour, with this qualilica- 
tion, that there must be some subject-matter 
which can be reasonably described as a trade 
before its exact limits are defined. The 
Minister may deline a trade by exclusion as 
well as by description. A special order does 
not excced the scope of the very extensive 
powers given to the Minister & is not bad, on 
the grounds (1) that it defines a trade by 
reference to the place where it is carried on ; 
or (2) that it includes a number of occupa- 
tions or vocations whose collocation is 
fortuitous except for tho fact that all the 
work is done in or in connection with a 
trading establishment; or (3) that an em- 
ployee by its terms might be within or out- 
side the scope of the Acts according to the 
particular part of the premises on which at 
a particular moment he might be.—R. v. 
MINISTER OF Lasoun, La p. NatIONAL 
Trapp Derency Association, Ea p. In- 
CORPORATED ASSOCIATION OF PURVISYORS OF 
LiGHT REFRESHMENTS, #'x p. STRAND UWorTut, 
Lip. (1931), 100 L. J. K. i. 6403 145 1. 1. 
341; 95 J. P. 105; 47 T. Ll. BR. 860; 20 
L. G. It. $63, C. A, 


Part I1V.—Unemployment Insurance. 


Add. Annotation :—-Consd. Re Blackpool 
Corpn. & Barritt, etc. (1931), 95 J. P. 103. 
Add. Annotation :—Refd. Re Blackpool 
Corpn. & Barritt, etc. (1931), 95 J. P. 103. 
Add. Annotation :—Refd. Re Blackpool 
Corpn. & Barritt, etc. (1931), 95 J. P. 103. 
Add. Annolation:—Refd. fe Blackpool 
Corpn. & Barritt, etc. (1931), 95 J. P. 103. 
Add. Annotation :—Consd. Re Blackpool 
Oorpn. & Barritt, etc. (1931). 95 J. P. 103. 


Dee Employees of Eton College Stores.j—- 





b i. To occu Exclusion 
of professions — P, .—DAVEN- 
PORT v. MCNIven, {1930] 2 W. W. R 


268: 4D. L. R. 386; 42 


Eton CoLLeGe STORES (1931), 47 T. L. R. 
306; sub nom. Re MInIsTER OF LABOUR, Itc 
Eron ScHoou Stores & PARKER, Re ETON 
ScHoot Stores & Brampton, ite ETON 
ScHoot Sroress & MircHett, He ETON 


PART II. SECT. 3. 





B.C. R. 468: 
sub nom. Re Mate MINIMUM 


ScHOOL STORES & ALDAWAY, /te LUNDON 
County CounciL & Itipwarps, Re LONDON 
County Councit & SatcurLy, 75 Sol. Jo. 
247. 


118b. —--—- Employees of Poor Law Institution-— 


Baker.}—-te Iron CoLLege Strorges, No. 


118a, ante. 


118c. -—-——- --— Ironer.j] — fe Eron CoLtteae 


119. Add. Annotation :-—Consd. 
123a. 
423b. 


PART IV. SECT. 1, SUB-SECT. 2.—A. 

sf. Laundresses in army laundry.}— 
Ap army laundry was established for 
the purpose of washing the clothing of 
the members of’ the forces in tho 
Dublin area. The cleansing of army 
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Stones, No. 118a, ante. 
Re Blackpool 
Corpn. & Barritt, etc. (1931), 05 J. P. 103. 
Eton College Stores.)-- Ae Fron 
CoLLEGE STORES, No. 118a, ante. 

-—— Tramway undertaking—-Depot cleaner 
& lavatory attendant.|—In tho first case B. 
was employed by the Blackpvol Corpn. as a 


building where the soldicrs resided. 
Although the laundry was not con- 
ducted with a view to profit, the facts 
did not exclude the Vane Vl of a 
profit being made :~--Held: - & A. 
were not eiployes in domestic service, 
as they bad al} the characteristics of 








yevsg., 8. C. as |lso cB 

WH Cha ee ee Bisa hee... starts ane ah undirensos, ordinary Series Worker thaiz 
S, —— . . : ap a sa * 

se. Industrial Arbitration Aci— | wanher,” & A, a drier,” were em- | thelr work, in the cireumrtances in 
Meaning of “ indusiry."}—PaRken & | ployed for this purpose, The laundry | Which it was carrie’ on, wae of a purely 
BON v. AMALGAMATED Socixry oF | was within the prec eo epee rate | INDUSTRY & COMMERCE v. STEWART & 
 SRenraERS (1926), 29 W. A. L. R. 90.— hentia oe Pade a ppeoy neds oe, ie | Lowry, (1930] I. BR. 112,—IR. 


Oases 123h-—140. 


lavatory attendant & a cleaner at the 
corpn.'’s tramway de the second case 
J. was employed by the Liverpool Corpn. as a 
lavatory attendant. In both these cases the 
tramway undertakings were owned & worked 
by the corpn. & were carried on dos purposes 

gain. In the third case W. was employed 
as a waitress by the Manchester Ae ses in 
refreshment rooms at H. Park, Manchester, 
which was over three miles from the centre 
of the city. Refreshments were there served 
to the public at a price which would just 
cover the cost. In the fourth & fifth cases 
M. was a waitress & D. a waiter, the former 
being employed at a pier restaurant & the 


EnalisH any Ememe Dicest SuprLemMeEnt. 


able ms, a8 the tramway undertakings 
Dang Gamist on tee th, purpose ae 
on for the purposes ‘ 
The same reasoning applied to the two 
Bournemouth cases, but in the case of W. 
the Manchester Corpn. did not carry on the 
refreshment catering for the purposes of 
gain. W. was therefore not an insurable 
erson under the Act.—Re MiInietER oF 
our, Re BLackroon Corrr. & BARRITT, 
Re LivexrpooL. Corpn. & Jackson, Re 
MANOHESTER CORPN. & WELSBY, Ite BOURKE- 
MOUTH CORPN., MILLARD & Darez (1031), 95 
J. P. 103; 75 Sol. Jo. 2086; sub nom, Re 
BLAcKPooL Corpn., 47 T. L. R. 800. 


latter at the ‘“ Lucullus”’ room at the ; 
Pavilion, Bournemouth, both beizg carried on 1266. Wie me Mndeeec ce Leer Re 


by the Bournemouth Corpn. as part of their 
er undertaking. It was admitted in all USEC CORE 8 pa berea Nee nae, 


hese cases that the employed persons were in 
domestic service :—Held : the test for making | 1284. ——— Pier undertaking—Waiter & waitress. | 


these persons insurable persons within the ~—-Re MINISTER OF LaBoUR, He BLACKPOOL 
Act being (1) whether a trade or business Corpn. & Barritr No, 123b ante. 

was being carried on for the purposes of gain, | 185. Add Annotation :—Consd. Hearts of Oak 
& (2) whether they were employed in that Assurance Co. v. A.-G. (1981), 47 T. L. R. 
trade or business. B. & J. were both insur- 579. 


Part V.—National Health Insurance. 
149. Add. Citation :-—98 J. P. 35. 


PART IV. SECT. 1, SUB-SECT. 2.~—C. ;} In Nov. 1899, H. was permanently | & member—-Refusal of referecsa to state 
194 i. — ———  ——~.}—-H, waa | Spbpoluted as ‘a person drive the | @ case— Application to court.) — 
employed by a dairy farmer, who hada | engine & the pumps, & perform any | M‘NAMARA vv. ScotrisH OAaTHOLIO 
farm of about 200 acres in the County | other duties he might be called upon | INSURANCE SOCIETY, (1929) 8S. O. (Ct. 
of Dublin, & who tilled about 50 acres | t perform.” The town of C. became | of Sess.) 55.—~8COT. 
& kept 100 cows, & suld the milk inthe | on Apr. 1, 1900, an whban sanitary 
city & suburbs of Dublin. HH. used to district by virtue of two orders of the 
come te the farm about 5 o’clock in the eee ; AGEN he a ue Ps PART VI. 
Pe ee then oo. ide aa city thereby, took over the waterworks. 179 i. TV ulows A ol sorte oie 45 
& distribute the milk. On his return | This council was under no obligation Contributory Pensions Act, 1925 (c. 70), 
he washed the cans, tended his horse, | to take over tbe employeos or officials | % 5—-Meaning of “entry into an- 
drove in the cows, again milked them | of the rural district counell who were raed Alona LE es Mihtlger-oors Paar is 
employod on 1 WALCPWOTSS UW * , , ’ 
elaried. ties eesatid inne: after tend ne | continued to carry on bis duties as | rendered him compulsorily insurable 
his horse & cleansing the cans, 8 before. H.'s wages were incroascd unde: National Ld aasher tear Act, dd 
dutios were ended :—Held: H. w from time to time, & such increascs | became insured aa at that mee pale 
employed in culture & excepted | Were, pasaed b the euditor of the Deo.” 1038 Sten We Daa nat ae 
from the provisions of the Act.— yca ovt. Board. e furnis . peo ee vn : 
reports from time to timo to the | insurable omploymont. Jor the pur 
Ms ee  igeel L von inpusey trban district council & frequently oses uf the ee ale he coased, 
: attended their mectings. At a moet- | In Deo. 1924, to a . shag ron. 
PART IV. SEOT. 2. ing of the couneil soon after they had {| On Jan. 4, 1926, he sont CAMS 
From Munister Im. | taken ovor the waterworka the opinion | insured as a sige era Piers pueor ee 
- Apprut— From . “T 4 ure. | of the Local Govt. Board was sought thereafter, chy sat ee ¥, 
one 44 C Seah las ae Court 1 | 98 to the payment of H.'s wages, & the dnt Ba paid : 8 diag tf oo plea 
wht of prt ve InpustRy | Board, was requested to make an saat ring 81, ‘ Lares winow 
WARNER 0. gag) 1 8a. Th immediate adjustment of the council's app ed for a pension, Ly ford aves 
PART V. SECT. 1 replied that H's wages wore to be | of 1925 an ped ear cee By 
; oe paid by the counell pending an adjuat- | with, since it - n0 ai lg aan 
a (p. 1310) 1, sien agsiy Sesigaid mont of the accounts. There was no | that bot Lsbintoncdn wae e a + 
locul authority in le pice evidence as to the making of any such | contr pone a ach pe since A he 
By an order made under National | adjustment. The Boa was fully | date of her ee an = err nibe y 
Insurance Act, 1913 (c. 37), #. 6, | aware of everything dono at the meet- peal eae 6 ept. son! pan 
““ omployment under any local or other ings of the council, as copies of tho sh D pope peal oa a) 
pablic authority in any pensionable | minntea had to be transmitted to the th ile: epee ; ns AY 
office In a permanent capacity ’’ aball | Boant :—Held: having regard to the aliona ba ee nau eat the . 
be decom not to be employment provisions as to the granting of super- SK raked ear that Sx Syn 
within the meaning of Part 1. of aunuation owances contained in while B éTvod Pica : 2 cm Held 
Nationa! Ingurance Act, 1911, the | part IV. of Govt. Act, 1925, H. A ee po a G 
Order provid that “the expression | was engaged in employment under a | Sect. 4 : kas dat Pp -h vie 
‘ office ’ fueludes any Office, situation, | local anthority in “a ponsionable Hi at the a e fs) ane & vy 
Fe Trt ac AO ERTS | gg, In 8 permann oaa nnd” art hace 
erefore not e 
oonunpg within the provistons of any | within rt I. ay trol natiranoe pha ia perton. Rly the gr 
Act authorising the grant of & super | Act, 1911.——HANRATTY v. MINIGTER Lonearyet =a so canines pbk 
annuation allowance. rural dis- ron Inpuerry & CommEncs & InIan ooutri ted as (a) of ised ; 
tigt qoupcll ores, fn Gert, | Femcuaies Cone, [1981}1. 3. 160— | Caneel Oy rey tte tn the Game 
the waterworks systam Mie se wuppited . of voluntary con 


C. shortly after PART V. SECT. & D oF tT ro : 
the town ny # ° e bd ts 
the D ateriearic Po a been constructed. sh. Diegnde between approved enciely | Laxp, [1030] 8. O. ia ecor 
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